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Haicb  SO,  Granting  lands  to  Loois- 

April  22,  A  Btate  Act  to  regulate 
settlement  of  estates  of  deceased 

Iienona 

Bept  28,  cb.  84,  gg  1  2,  4  (9  Blat. 
at  Ik  GIS)  Swamp  land  leclaination 

67.  68,  69.  70 
March  8,  Limited  LEablltty  Act... 
1(30, 1021, 
Haicb8.cb.  41, 48,  a 7 (9  Stat  at  L. 
685,  686)  Limited  Uabilltr  Act  791,  799 
March  8.  (9  Stat  al  L.  «B1)  Oailfor- 

uialand  claims 

63,  64, 316,  221,  222,  997,  981 

gg  1.  8,  9,  10,  II,  13,  15 828 

-6  8- - 980 

gl6 > 989 

Aug.  81  (10  Btat.  at  L.  91)  Appro- 
priation Act 220 

Aug.  81,  §  12  (10  Bnt  at  L.  99) 

Cauoroia  land  clslmii 980 

Feb.  36,  gg  1,  8,  ch.  80  (10  Stat 

atL.l«l)FWMl 9n,  078 

Harcb  8.  g  8  (10  Stat  at  L.  246} 

Public  lands  in  California 

July  92,  g  8  (10  Stat,  at  L.  80^ 
Landa  Id  New  Hezlco,  Kansas  mi 

Nebraska 707,  708,  709 

March  ^Gh.  147 (10  Stat  at  L. 684) 
Swamplands 67,68,  TO 


March  8,  g  12,  cb.  175  (10  Stat  at 

L.  671)  Appropriation  Act. 877,  978,  97* 

March  8.  cL  98,  g  G  (11  Btat  at  L. 

185)  Customs 938 

June  14  (13  Stat  at  L.  83)  Mexican 
land  claims 688 

March  2.  ch.  S8,  fi  32  (12  Btat.  at 

L.  181)  Tariff  Act 201,203 

July  17  (12  Stat  at  L.  308)  Paymas- 
ter inHBvy._ 664 

Aug.  8.  ch.  42,  gg  16, 18  (12  Stat 
at  L.  290)  Retired  list  of  army  and 
navy  ol9cers 1000 

Aug.  6  (13  Stat  at  L.  29S)  Cusloma      70 

June  20  (12  Stat  at  L.  1199)  Treaty 
with  Mexico-extradltloo. .338,  m,238 

July  1  (12  Stat,  at  L.  488)  Pacific 

Railroad  Acts 

106.  167,215,316,317,391 

Ju]y8,  Oath  of  office 627 

July  14,  ch.  168  (12  Stat  at  L.  006) 
Tariff  Act 201,203 

July  IT,  the  Conflecation  Act 655 

July  17  (12  Btat  at  L.  SOS)  Aimy 
Offlcere,  PiQ'.etc 187 

March  8  (19  Stat,  at  L.  779)  R^- 
w^land  grants,  Kansas 881 

(18  Stat  at  L.  832)  Mexican  land 
claims 668 

Junes,  ch.  106.  |  63  {18  Btat.  at 

L,  110)  National  Banks  Act. ...684,  685 

June  SO,  cb.  171,  g  4  (13  But.  at 

L.  314)  Duties  on  importa.  .933, 938, 984 

July  2  (IS  Stat,  at  L.  856)  Amend- 
ment to  Raib'OsdAcU 106,187 

July  2  (18  Btat  at  L.  878)  Padflc 
Railroad  Acta 210.  216,  317,  282 

Jan.  34,  Supplemental  Act— oath 
of  office L 88T 

March  3  (18  Stat  at  L.  004)  Amend- 
ment to  Railroad  Acts  156, 107,  214,  315 

June  37,  c.  140,  g  3  (14  Btat.  at  L. 
74)  Court  expensee. ; 978 

July  24  (14  Stat,  at  L.  231}  To  Aid 
In  the  Constroctloii  of  Telegraph 
Lines 331.^,  812,  81» 

July  26  (14  Btat.  at  L.  801)  General 
mineral  land  law 174 

July  37  (14  Btat  at  L.  39^  Paclflc 
Railroad  Acta 15* 

July  28,  Army  —  dasslflcatioo  of 
cadets 808 

July  28,_g  88  (14  Btat  at  L.  887) 
Army  officers' retired  list lOOtt 

Feb.  S,  g  8  (14  Stat  at  L.  886,  886) 
Process  Act 818,818 

March  3,  ch.  206  (14  Stat  at  L.  685) 
Special  Act 780,  186,787 

March  3.  g  0  (14  Stat,  at  L.  498) 
Service  pay  of  army  officers 80$ 

Mareb  3.  cb.  174.  g8(14  Slat  at  L. 
516)  Naval  volun  leer  officers  trans- 
ferred     664 

Harcb  3,  ch.  187  (14  Btat  at  L.  561) 
Cusloma 208,208 

March  2,  cb.  808  (14  Stat  at  L.  (OS) 
Prlvata  Act 785,786.797.188 

March  80  (10  Stat  at  L.  858)  Spe- 
cialAct .--    78« 

March  80(16Stat  at  L.  68,  S8)Con- 
sularanddiplomatlcexpensealOOO,  1001 

o 


A07V,  TREATIES  AUB  PR0CLAMAT10S8.  CONTUTITBD 


1888,; 
1870,  J 

1870, 
1870, 

1870, 
1870, 
1870, 
1870, 
1870, 


113 

, „ eaiRe- 

Utinf   to   retired   officeia   — 

army 1000 

March  8  (16  8tat.  at  L.  BTS)  Tesaa 
P«&  lUflroad  Act 

April  0(16  8ut.  at  L.  873}  Annj 
officers  detailed  for  duty  at  soldiers' 
homea lOOO 

June  Sa,  Ch.  inO  (16  BtBt  at  L.  IM) 
Supervisory   power  of  Atiy-Qeo.    078 

July  1  (le  StaL  at  L.  646)  Hexlcan 
land  grant 708 

July  8.  cOi.  330,  606  (16  Stat,  at  L. 
SOT)  Patent  and  Copyright  Act 

July  8,  ch.  880(16 Statatl^  108,814) 
Patent  and  Copyright  Act.  .460, 46t 

July  8.  g  90  (IB  Btat  at  L.  SOI) 

PalenU 6S0 

1870.  July  IS  (16  Btat.  at  L.)  Service  pay 
1870,  JalT  16,  g  la  (16  Stat,  it  L.  S84)  Na- 
val appropriation 4U 

1870,  July  10,  f,  16  (16  Stat,  ai  L.  310) 
Army  officer  aocepting  or  holding 
dvil  office 1000 

1870,  July  IS,  j  28  (16  Stat  at  L.  SSO) 

Armv  officer  detailed  u  pmfesaor 

fa  collwc 1000 

18T1,  Feb.  38  (tiUe  LIL  Rev.  Stat]  Steam- 
boat Inapectloii  Act 1090 

1871,  Feb.  31,  ch.  83  fig  15, 87  (16  Stat  ti 

L.  419,  428.  m)  District  of  Co- 
lumbia  207.263,  864 

1871,  Uay  8,  arts.  1-0  (17  BUt  tU  L  868) 
Treaty  between  U.  B.  and  Great 
Britailn 88.  84, 

1871.  Dec:  SI  (17  BtaL  at  L.  84)  EipeoMt 

ander  British  Treaty 68,  86 

1878,  Feb.  8  (17  Stat  at  L.  881)  Hexlcan 
Tresty 

UTS,  Hay  10,  gft  14,  IB,  Hineial  lands, 

ISO,  174,  7S6,'908 

im%  Hay  a  a7  Stat  at  L.  Om  Bnpple- 

nentary  to  Tezaa  Pac  Railroad  Act    ISt 

1813,  Hay  10  (17  Btat  at  U  91)  Hiolng 

laws 168.171.10*9 

1873,  June  1.  g  a.  Practice  Act 947 

'■™'  Jane  1,  ch.  SOS  (17  Stat  at  L.  1S«) 


■  Act. . 


1871. 
1879, 
1870, 
187S, 
1878. 
1874. 
1874. 
1874, 
197^ 


June  1,  ch.  S6S,  g  S  (17  Btat  « 
196,  197)  To  tnrtber  the  admloia- 
tradon  of  ^utlce 488,  II 


438 


Jmw  1  (17  E 
Act.. 


t  L.I08)  Prooeas 


608 

June  8  (11  Btat.  at  L.  S81,  ch.  816) 

Oosioma 201,908 

Not.  37  (18  Stat  at  L.  760,  S88) 

Hexlcan  Treaty ]18 

Uarch  3  (17  Stat  at  L.  886)  Pen- 

ilona 866 

March  S,  Ch.  881  (17  Btat  nt  L.  606, 
006)  Postofflce  department.  161,  780, 731 
June  16  (IB  Btat  at  L.  72)  Milage 
allowed  Goverament  employes  .WO.  007 
June  IB  (18  Stat,  at  L.  78)  Pen- 


JmvSO  (18  Stat,  at  L.  116)  Boanl 

of  Pub.  Wwia,  D.  C 98,868 

June  83.  g  14  (18  Stat  at  L.  189) 


806 


1674,  June  33.  S  8,  ch.  460  (18  Stat  at  L. 

258)  Utah  Courta 817,  «7» 

Nov.  3u  (18  Btat  at  L.) 11» 

1874,  Dec.  81  (18  Slat,  at  L.  8^  Public 

Works  of  D.  0 SM,  866- 

1876,  Feb.  16  (18  Stat  at  L.  816)  To  fadU- 

tete  cases  Id  U.  B.  Sup.  Court 147 

18T6,  Feb.  16cb.77,g|8.4<I8Btat  atL. 

316)  Jurisdictional  amount  in  U.  B. 

Supreme  Court 486- 

1870,  Feb.  88(18  Btat  at  Xi.  838}  Fewand 


Harcb  8,  Hail  service 781 

Harcb  3  (18  Btat.  at  L.  613)  Army 

ofBcers' retired  list lOOO' 

March  3,  ch.  163.  g  16  (16  BtaL  at  L. 

006)  Oovemment  of  D.  C. 104S 

Harch  8  [  16  Btat  at  L.  SOI)  Qovera- 

menl  of  D.  C ;..    868 

March  8.  cb.  187  (16  Stat  at  L.  470, 

472)  Judiciary  Act 

78, 77. 184,  469, 648,  044,  688,  906- 
March  14  (19  Btat.  at  L.  311)  Board 

of  Public  Works  D.  C 268 

April  8S  (18  Slat  at  h.  642)  Mexi- 
can Treaty 118- 

June  80  (19  Stat,  at  L.  66)  Expenses 

of  Government  employes 006,007 

July  12,  cb.   178  (198tat  at  L.  78) 

Mail  transportation 181.781,783 

July  12  (20  SUt  at  L.  140)  Mail 

trsjiaportation -781.  783 

~  '  ch.  73  no  Stat  at  L.  264) 


June  11  (30  Btat.  at  L.  103)  Oovein- 
ment  of  D,  C 268- 

June  17  (20  But.  at  L.   140)  Mail 
transportation 181,  731,783 

June  18,  cb.  268  (20  Stat  at  L.  144) 
Mexican  Tre«V 118,117 

June  20,  Claim  agent»  hi  pension 
eases 480.481 

Feb.  26  (80  Stat  at  L.  881)  Jurisdic- 
tion of  n.  S.  Supreme  Court 818- 

Maich  8,  ch.  180  (20  Btat  at  L.  80m 
Midi  transportation 181,188 

June  80,  ch.  02,  g  8  (81  Stat  at  L. 
48)  Practice  In  U.S.  Couris 890- 

June  11,  chap.  20a  (31  Stat  at  L. 
178)MaUtraniportatlon te» 

June  16  (31  Stat,  at  L.  S64)  Govern- 
ment of  D.C 383.864,965' 

Feb.  84  (31  Btat  at  L.  346)  Military 
Service— pay 808- 

March  8,  cli.  188,  g  11  (81  Stat  at  L. 
003)  Trade-marks 620 

ch.  87.  891  (22  Btat.  at  L.  284,  887, 
478)  Longevity  Act 486- 

Hay  6, 6  C  ch.  126  (22  Btat.  at  L.  S8, 
69)Chinese  Beetrictlon  Act..l088, 1078 

June  0  (33  Btat  at  L.  96)  Alabama 
Claims— Geneva  Award 68,  86- 

June  80  (83 Btat  atL.  118)  Uilltaiy 
service— pay 868 

August  0,  ch.891  (^  Slat  at  L.  887) 
Ainiy  and  navy  officers—pay 604 

ch.  97.  381  (88  Stat  at  L.  284,  287, 
478)  Longevity  Act. 


mgevD 
l,Cust 


;  Harch  8,  Customs 898- 

:,  March  3,  ch.  87  (88  Stat,  at  L.  47» 
Ana  and  Haw  officers-pay.  .4H,  664- 

I.  Goti^le 


AOS«,  TSSATISB  AND  PBOOLAMATIONB.  COSTINVED. 


t,  Hardi  t  (»  Sut.  it  L.  40,  cb. 

«)  Peuioiu ASS 

I,  Haich  8,  Ok.  ISl  (S28taL  at  L.  4SiJ, 

SOO.  001,  BSn  CiiMoma 687,  8SS 

I,  Glaltn  sgento  In  penalon  caaea 481 

1,  June  96,  g  18  di.  ISl  (S8  But  at  L. 

SS,  07}  Mercbanl  Marine 870, 1088 

I,  July  4  <S0  Slat,  at  L.  34S)  Claim 


agetiU  in  pendoD  caaea. 
,  JolT  0,cta.  230  (28  BUL  n  r..  ow^ 
CbtDfae  SeatrictioD  Act 1009, 101S 


Hanli  8,  §  »(28  BUI.  at  L.  88S)  Jn- 
dldairAct OT8 

Hvch  8,  ch.  868  (28  Slat,  at  L.  487) 
JurisdlctJoD    of   U.   8.    Supreme 

Court 408 

June  2  (24  Btat  at  L.  77)  Alabama 

ClalniH- Genera  Award 08,84,66 

July  8  (34  BtaL  at  L.  138)  Propertf 

aeliedby  arniT 100,101 

Feb.  8  (24  Btat  at  L.  878)  Velldat- 

Ingletieis  patent 640 

Feb.  18  (34  BtaL  at  L.  MO)  Froper- 

tT  aefzed  b;  armv 100,  103 

March  8  (24  StaL  stL.  fi06)Britldi 

TreatT— Claims  af^ainst  D.  S 64.  66 

Oct  1,  cb.  164  (26  But.  at  L.  S04) 
Cfalneae  Beatrictlon  Act 1069. 1078 


Feb.  26  (28  Btat.  at  L.  680)  Bpedal 

KeliefAct 1080 

1886,  March  8,  S  3,  cb.  85B  (28  BtaL  at  L. 

448)  RegulaliDS  appeals  from  D.  C. 

and  Tenjtories  ..-617,618,600.913,023 
188S,  HaKh  8,  gg  1,  3,  ch.  866  (28  Stat 

at  L.  448)  Judicial;  Act..806,  013,  018^ 

OPimoSS  OF  ATTORNBTa-OBSBRAL. 

lOpa.  AttTi-(3en.,  208.060.604 163 1   7  Opa.  Att;»^3«ii.,  038 161,  168 

«  Ope.  AHvi-Qeii.,  686 168     8  Ope.  Altya-Gen,,  57,  440 168 

4  Ope.  Attja-Gen.,  14,  186,286 168  10  Ope.  Altys-Oen.,  81 101 

BOpa.  AttTS-Qen.,  105 188   16  Opa.  Attya-Oen.,  197 984 


UNITED  STATES  SSVISED  BTATUTBB. 


Ber. 
Her. 
Bot. 

Rev. 
«ev. 
Bot. 
iteT. 
Sler. 

Bev. 
Aev. 


Bev. 
Ser. 

Bar. 
BeT. 


8UL  I  IS.    Sututea— repeals  not 

to  affect  liabilities,  etc 481.488 

Btat  g  61.     Pay  ol  members  of  Con- 

ereas  elected  to  fill  TDcnncies 66 

SUt  §  177.  Executive  depait- 
menle — vactmciw — bow    tempom- 

rijy  filled 643 

But  S  4S8.  DuUee  of  C^oromla- 
iloner  of  OeDeral  Land  Office 668 

Stat  g  087.  Supreme  Courl— orig- 
inal JurladicUon 241 

Slat  gg  eOO,  evi.    supreme  Court 

—appellate  Jurisdiction 480 

But.  g  690.  Jurisdiction  of  Bu- 
preme  Court 262,358,486,1060 

But  g  702.  Wrils  of  error  and  ap- 
peals from  territorial  cuurts 617,  618 

But  g  700.  Jurisdiction  to  review 
decrees  of  Male  CourU  on  writs  of 
error 680.093,643,  778,919 

But  g  720.  Bnpreme  Court — power 
of  courU  to  Impose  OHths  ana  pua- 

lab  contempts 409 

Slat  g§  761,  703,  758,  704,  700. 
Power  of  tJ.  B.  courts  to  lasue 
writs  of  habtai  eoTpui 408 

SUt  g  828.  Attorneys,  etc.,  fees 
to  be  taxed 078 

Btat  §828.   U.S.  Courts  clerk's  fees    467 
SUt.   gg  889,  840.    n.   B.   clerk, 
compensation  retained  by 978 

But   §  846.    AcconuU  of  district 

467 


But  g  808.  Judiciary— witness  not 
excluded  on  account  of  color,  etc., 
inU.  S.OourU 816 

Sut.  g  900.  AutbentlcaUon  of  1m;- 
Islatlra  AcU  in  U.  S.  Coarts 344 

Slat.  S  914.  Fractioe  and  proceed- 
ing* m  otber  than  equity  and  ad- 

mfmltT  cases 60,  611.  613.  687.  94T 

But.  g  016.  Executions  in  com- 
mon-law cases 612 


Her.   But  g  9S8.    BiU  of  excepUona ; 

authentication 81S 

Her.  But  g  lOOS.  Judidaiy— amend- 
ment by  writ  of  error 488 

Iter.   But  g  1007,    JndldaiT— «ufMra*- 

deat 508 

Ber.  Btat  g  1008.  Writs  of  error  and 
appeaiB  to  Supreme  Court — time  f  oi 
taking. 801 

Ber.   But  §  1012.    Appeal   fnm  Or- 

cult  Courts 508 

ReT.  Stat  g  1066.    Claims  growing  out 

of  treaties 04 

Bev.  8ut  g  1060.  Judiciary— limita- 
tion of  claims  agiiinst  t).  S..6H,  70,  654 

Bev.  SiHt  g  1094.    Army— composition 

of,... 808 

Bev.  StaL  ^  1222. 1228.    Army  officer 

accepting  consular  office 1000. 1001 

Rev.  8Ut  g  1809.  BeUred  list  of  offl- 
cera  in  tbe  army  and  navy^asatgn- 
menttoduty 1000 

Bev.   Stat   g   1260.    Army   ofBcer  d»- 

Utied  as  professor  in  college lOOO 

Rev,  Stat  g  12^   Army  offlcet^-servloe 

pay'. ess 

Bev.  Bl^  §  1S80.  Navy— order  of  pro- 
motion      684 

Ber.  But.  g  1413.    Naval  volunteer  of- 

flcera  transferred . 604 

Bev.  Sut.  g  1468.    Navy-vacancies  by 


664 

r.  Stat  %  1498.  Navy— examination  664 
r.  Sut  g  1706.  Form  of  oath  of  office  827 
r.  Btat  §  1768.    Offlceta-HJoublessda- 

ries 1001 

'.  Btat  g  1761    Officers— extra  wet- 

vicea 1001 

r.  But  g  1766.  Officers— extra  al- 
lowances   1001 

T.  But  §1909.  Wriu  of  error,  etc., 
from  territorUl  couru  to  U.  B,  Sa- 
preme  Oourt.. 917 


I  bv  Google 


OlTATICtn. 

VSITKD  BTATES  BBVI3ED  STATUTS8— STATS  OOSSTITUTIOlfB. 

f.  StBt  §   IVll.    Error  and  ftppeala 

tromWiiW-^ ^■ 

r.  Btot  S  SN. 

dewiMed  pattv 

r.  But.  S  SSltr  WMnl 


„ . , lOa.lOM 

r.  BUL  8  88S0.    PabUo  landi— teogth 

of  ndntng  cUma WW 

r.  But  g  SSn.    Proof  of  dtlzeiuhtp 

10O,  lOSO 
r.    Stat,  ft  SS29.    Hioeral  Unds-lo- 

"— *-  -'-^'  les 


'.   But   S  ^S-     Hioemt 

owned  of  tanndi,  rigbtiof 114 

'.  But.  g  28S4.    Hioeral  lud>— r^n- 


Iter.  BlaL  g  tSBS.  .- 
enta  fat  oifMral  luida— how  ob- 
tained  076,  10«,  1060 

Re*.  Stat,  g  28SI).     Mineral  tand»^^- 

verae  datio-^ffooeedlDKi  on 780 

Iter.  Stat  fi  2839.  Mineral  lands— con- 
formity of  idMer-daima  to  aurreya 
—limit 578 

Rev.  Slat  ^  2888.  Mineral  lands— pro- 
ceediogB  for  patent  for  plwer- 
dalm 170,078 

He*.  Stat  S  £380,  T  7.  PnbHc  landa- 
mloea— 4nty  of  nrreTor 

fier.  But  S  2m,  t  S,  Public  Unds- 
boundaiy  line* 

Her.  StaL  g  8478.  PnbUc  lands— pow- 
er of  Gommiirioaar  of  general  land 


r.  But  g  8499,  p.  4«l,Sded.  Customs 

IBT,  188, 189 

r.  SUt  S  SfiOa.    Cnrtoms 087 

r.  Btat  k  SS04,  pp.  471,  478,  2d  ed. 

Customs 91. 187, 188,  S08 

r.  But  g  8058.    Onatonu SOB 

r.  But  S  8809.    Oustoma 988 

r.  Stat  §1  8899, 8928,  2980.     Customa    988 
r.  Slat.  |g  8807.  8908.    CaBtoms...870,  8S9 

r.  ButSSSBl.    CostomB 984 

r.  Sut  g  8477.    Assignment  of  cUIma 

against  U.   B 107 

r.  StaL  S  8S09.    Odnage,  welgfata  and 

measures;  metric  svslem 101 

r.  But  fi  8787.    PobUc  cootncU  not 

tranrferflble    .  107 

r.  But  ^3903.    Postal  aerrfce- fining 

maa  contractors _ 181, 189 

r.   Btat  64008.  RaUwaj postal serrlce    780 
r.   Stat   8S  4288-428B.    Llabtlity  of 

vesKl  owner 1020.1081,1088 

r.  But   fig  4401,  4408.    Regulation 
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THE    DEOI8I02Sr8 


i 


Supreme  Court  of  the  United  States, 

AT 

OCTOBER  TEKM,  1887. 


tAathMtttattd  oopj  of  optobm  reoord  tbtaOr  'o"9»«l|  «oept  at  to  tDoh  nteiaioe  voidi 
llgarw  M  kn  enoloMd  m  bnokeU.] 

Hoept  In  pnmuiias  to  tta  HitbOTl^  oi 


SAL  from  a  decree  of  tbe  Obcult  Oourt 
the  Uoited  Slatw  for  the  Dlitrict  of  Cal- 
,  determiniDK,  In  (btot  of  pUinttfCs, 
1  cUimt  to  bnda   In    California.    Af- 

imeot  In  Mr.  JvMet  Fl«ldt 


>oertftin  laifda  Id  (he  Countj  of  Ventura, 
Itate  of  California.  Oneof  theplalnllffa, 
lb  Btdnbacb,  fa  an  alien,  sod  a  aubject  of 
iperOT  of  Germany.  The  other  plalo- 
irace  W.  Carpentlw,  Is  a  citizen  of  the 
t  New  York.  The  defeiuUnta  are  all 
I  of  the  Slate  of  CaUfomia.  In  tbeir 
list  the  plainttfTB  allege  that  they  are  tbe 
I  in  fee  of  the  premlaM,  which  are  fully 
•ei;  that  the  defeDdanta  claim  an  eetata 
I  adrerse  to  tham;  that  such  claim  la 
nuf onnded  and  Invalid  fn  law  or  eqoitr; 
it  tta  anerttoD  depreciates  the  value  of 
title  and  proper^,  and  preventa  them 
abig  or  aelUog  Um  property,  and  other- 
uaaaea  and  annoyg  them  Id  Ita  poaws- 
id  ownerabip.  They  therefore  pray  that 
'endanla  may  be  required  to  set  forth  the 
la  and  nature  of  their  claims  and  prelen- 
tbat  the  court  may  delennine  each  of 
and  that  it  may  be  adjudged  that  they 
rounded  in  law  and  equity,  and  that  the 
Sb  are  the  owners  of  the  premises,  and 
1  to  their  poapesslon,  and  may  hare  a 
'  aasiatance  tot  the  poaMedon  ot  each 
>8  as  may  be  fomid  to  be  In  the  occnpa- 
the  defendants:  and  Aw  each  other  ami 
r  relief  aa  Uv  m  Just, 
leir  answer  the  defendanla  disclaim  all 
t  in  a  portion  of  the  premlsBB,  and  da^ 
e  plalntlffa  have  any  estate  tn  Ute  reridn& 
nch  residue,  they  adtnU  that  tb^y  claim 
te  in  lee  simple  thenin,  and  aver  that 
fendant  A.  P.   Hore  Is  now,  aad   Us 


SuPBZia  COOBT  OF  THR  VmTXD  STATES.  ■ 


OoT.  Terx, 


^«of  ll 


■nton  have  been  dnce  1S48,  the  ovnen 
mof  In  feeb7  virtue  of  e  grant  made  April 
i,  18U,  b;  Alrarado,  iben  Governor  of  the 
DepftTbnent  of  California  oiider  the  Uexican 
QorennMnl;  that  tlie  grant  was  approTed  by 
the  DeputnMDlal  Aasembl;  on  the  26tti  of  Hay. 
1840;  and  that  thereafter,  on  the  let  of  Apnl, 
f/m  1848,  Hlchdtorena,  tlien  Qorernor  of  the  De- 
partment, ntlfled  and  conflnned  the  grantjand 
that,  on  the  17th  and  18th  of  November,  1847,the 


oonaented 

The  answer  fartber  allegea  that  the  grant 
was  adjudged  to  be  valid,  and  confirmed,  under 
the  Act  of  CoDgresa  ot  March  8, 1801,  "to  as- 
certain and  aetUe  the  private  land  claims  In  the 
Ststeof  GaUfomia."8Sta(.  ML.  S31;andtbat 
Ibe defendant  A.  P.More,  onthe4thof  March. 
1868^  succeeded  by  proper  conveyances  to  all 
the  bteieets  ot  the  grantee  in  ue  premises, 
and  still  remains  the  owner  thereof,  except  bi 
(0  %  portion  not  In  dispute  here,  whlcn  he 
hat  alienated,  and  aa  lo  portions  which  are 
deeoribed  as  belongiDg  to  the  other  defendants, 
All  of  whom  assert  litu  to  the  parcels  held  b; 
them  nnder  conveyances  &«m  Urn. 

A  replication  bong  filed,  proofs  were  taken, 
from  which  it  appeara  ibat  the  plaintifta 
clalDMd  under  a  patent  of  tbe  Coltea  Slates, 
Issued  to  one  Manuel  Antonio  Bodiiguea  de 
Poli,  bearing  date  on  the  24th  of  Angusl,18T4. 
ItiioonoedM  that  whatever  title  nasacqulred 
by  Poll  under  the  patent  had  passed  by  proper 
mesne  conv^ances  to  them.  Tbe  patent  re- 
dtee  the  proceedings  taken  by  Poll  before  tbe 
land  Gonunissioners  under  the  Act  of  March 
8.  ISSIi  tbe  filing  of  bis  petition  In  March.1803. 
asking  for  the  confirmation  of  his  title  to  a 
tract  of  land  known  as  the  Mission  of  Ban 
Buenaventnnt,  bis  claim  being  founded  upon 
a  sale  made  on  tbe  8Ui  of  June,  1840,  b^  the 
then  GtovemoroftheDepartmentof California; 
the  decree  of  confirmanon  rendersd  bv  the 
board  ot  commissionen  In  Hay,  1860;  ibe  af- 
flrmaUoD  of  said  decree  by  the  District  Court 
of  the  United  Slates  for  the  Southern  District 
ot  California,  in  April,  1801,  to  the  extent  of 
eleven  square  kaguea.  and  by  the  Supreme 
Court  of  the  Uoiled  Slates,  as  sbown  by  Its 
mandate  issued  in  December,  1868;  and  the 
■ubaequent  depoelttaig  lo  the  General  Land  Of- 
fice of  a  plat  tA  the  eumiy  of  tbe  cl^m  con- 
firmed, antbenticated'  by  tbe  dgnature  of  tbe 
[7S]  Survejor-GeiieTal  of  th«  United  States  for  Cal- 
ifomla,  tbe  desoiptive  notea  and  plat  of  the 
survey  being  sat  forth  In  full. 

Tbe  land  of  which  tbe  plalntlSs  claim  to  be 
the  ownen  is  embraced  in  this  patent,  and 
upon  its  efficacy  In  transferring  the  title  they 


The  defendaota,  aa  itUed  In  their  ans 

cb^m  under  a  grant  made  by  Governor  Alva- 
redo  to  Hanna  Jlmeno  on  the  28lb  of  April, 
1840,  which  waa  confirmed  under  the  Act  of 
Congress  of  March  8, 1861;  to  ascolaln  and 
settle  private  land  ol^ms  in  California.  It  ap- 
peared in  evldenco— a  fact  not  averred  in  the 
answer— that  the  claim  thus  confirmed  was  sub- 
sequently aurvOTed  as  required  by  that  Act,  and 
on  tbe  sad  of  April,  1873,  a  patent  of  the 
United  SiMea  therefor  was  isned  to  tbe  claim- 


bv  proper  convevac 

jlmenopossesseounderthegrant.  Thedefeud- 
anta  afterwards  succeeded  to  tbe  rights  and 
title  of  these  claimanla. 

The  patent  to  Davidson  and  others  redtca 
the  vanous  proceedinga  taken  by  them  for  the 
confirmation  of  Uie  claim  u  the  land  covered 
bv  tbe  grant  to  Hanoel  Jlmeno,  Issued  bv 
Cfovernor  Alvarado  on  the  a8th  of  April,  1840, 
and  approved  In  a  subsequent  Instromoit  bv 
Governor  Micbellorena  on  the  1st  of  Anrll.  1S13. 
which  two  iostrumeots  a 


taken  to  theDiatrlct6ourtof  tbe  United  States 
for  tbe  Southern  District  of  California,  tbe  At- 
tomev-Qeneral  of  tbe  United  Stales  gave  notice 
that  It  waa  not  the  intention  of  Uie  Uoiled 
States  to  prosecnte  it,  and  thereupon,  at  ita 
December  Term,  ISfiT,  it  was  dismissed  by  the 

The  patent  also  recites  the  subsequent  pro- 
ceediugB  taken  for  the  location  and  survey  of 
the  dum,  by  which  it  appem  that  two  iur- 
veys  were  made,  both  of  which  were  brought 
before  tbe  District  Court  of  the  United  Siaiea 
under  the  Act  of  I860,  and  that  tbe  one  mnde 
nnder  instructions  of  tbe  United  States  Sur- 
veyor-General in  December,  1860,  and  ap- 
proved by  him  In  February,  1861,  waa  adopted 
Dv  the  court  "as  tbe  correct  and  true  location 
of  tbe  lands  confirmed."  The  descriptive  ,_.. 
note*  of  the  survey  ftpproved  are  set  forth  in  ™*J 
the  patent,  wltb  a  pLat  of  the  lands. 

This  patent  do«e  not  embrace  tbe  premiaea 
to  which  adverse  claims  arc  Bsaerted  by  tbe  de- 
fendants. Their  contention  is  tbat  the  grant, 
followed  by  the  Judicial  possession  given  by 
the  alcalde  of  the  vicinity  In  1847,  vested  in 
the  grantee  a  perfect  title  to  the  lands  witbia 
such  judicial  possession,  which  does  embrace 
these  lands;  and  that  their  ri^ht  to  such  lands 
is  not  lost  bv  reason  of  tbe  fact  that  the;  are 
not  includea  in  the  subsequent  survey  of  the 
claim  under  the  Act  of  loSl,  and  the  patent 
of  the  United  Stales.  The  court  below  held 
agalngt  their  contention;  and  sdjudsed  that 
Uie  plalntlSs  were  owners  in  fee  oE  the  de- 
scribed premises,  and  that  the  adverse  dalnia 
of  the  defendants  to  an  estate  or  intereat  there- 
in were  onfonnded  la  law  or  equity;  and  gave 
a  decree,  as  preyed,  for  the  plalnufts.  f^m 
tbis  decree  the  defendant*  have  appealed  to 
this  court. 

Mown.  George  Flonmor  and  Jobn  B. 
■been,  for  appeOanU: 

In  Ibe  Act  of  1861  the  words  "third  per- 
sons" are  those  whose  title  accmed  before  the 
duty  of  tbe  United  Btalea  Qovemment  and  Ita 
rights  under  tbe  treaty  attached. 

Tetohemaeliar  v.  Tlu>mp»on,  18  CaL  97;  Btard 
V.  FUarv.  70  U.  B.  8  Wall.  4B3  08;  B8);  JftadW 
V.  JfijTton,  78  U.  8.  11  WalL  467  (20: 187). 

It  also  appeara  from  the  face  of  the  patent 
that  it  Issued  on  a  sale  of  tniaalon  lands  made 
by  Pico  June  8,  1846;  and  no  authority  ia 
shown  in  Pico  to  sell;  and  this  court  will  lake 
notice  that  said  sale  was  void. 

U.  8.  V.  Workman.  68  U.  8.  1  WalL  74fi 
(17:  700):  U.  8.  v.  Jtma,  Id.  766  (17:  712). 

It  also  appeaa  trum  the  face  of  the  patent 

US  c.  s. 


T»87.  HOBI 

Uimt  it  ma  rounded  on  a  Mezicaii  tlUe;  ud  u 
appeDsDls  claim  under  a  Mexican  title,  a  pat- 
eat  [rom  the  United  States  is  Inftdmiwdble  as 
between  auch  claimants. 

a.  &  T.  WhiU.  U  U.  B.  28  Hov.  340  (Id: 
S«0). 

If  the  sale  to  Jose  Amaz  vas  void,  the  pat- 
ent issued  (hereon  ia  void. 

Uunttr  V.  U.  8.m  U.  8.  8  Pet.  1B8  (8: 

The  appellaota'  title  to  the  land  deccribed  In 
the  oDBwer  wBB  complete  and  perfect  in  all  re- 
■pecU,  prior  to  the  ceaBton  of  California  to  t 
United  Btatea. 

Minium  v.  Brouar.  24  Cal.  040;  BAmitt  . 
eiotnnari,  46  CaL  617;  Xatarint.  U.  8.  68  U. 
B.  1  Waif.  iSa  (17:  5M;  U.  8.  T.  Oattro, 
B  Sanv.  638;  Saneho  Oorlt  da  Madera  (M 
Praidto,  Copp'i  Puh.  Land  Laws,  BS3. 

Pablo  de  la  Ouerra  had  JarisdiclioD  to  make 
tlie  survey. 

Oohat  T.  SaiHn,  8  CaL  448;  WMt»  t.  Motet, 
«1  CaL  84;  Merryman  v.  BovTTie,  76  U.  8.  B 
WoU.  603  (10:  Bw);  Palmers.  Lote.  S  Sawy. 
acO;  ilwo  v.  ff.  a  1  Hoffm.  L  C.  379. 

The  lawB  of  a  conquered  oi  ceded  conntij 
n  in  force  until  ^teied  by  the  nen 


"j^fcA* 


Mtleiut  T,  P.  a.  84  U.  8.  9  Pet.  749  (9:  397). 

It  we  have  ahown  a  perfect  Utie  from  Mex- 
ico in  Jimeoo  prior  to  the  treaty  of  ceesion, 
Ihe  United  Slates  must  protect  it.  The  treaty 
of  cessioa  stipulated  for  mich  protection. 

Beard  y.  Federg.lOV.  S.  3WaU.490(18:8S). 

A  United  Stales  patent  on  a  Mexican  grant 
k  a  quitclaim  deed  from  the  frovemment.  and 
doce  not  enlarge  or  abridge  pre-existing  titles. 

tr.  8.  y.  Arredendo,  81  UT  S.  6  Pet.  78Q  (8: 
664):  JVcw  Orlean*  t.  De  Armat,  84  U.  8.  9 
Pet  324  (9: 109);  Langdeav  r.  Hanet,  88  U.  S. 
St  WalL  031  GO:  606):  JVobon  v.  Moon.  8  Mc- 


Tlte 


I  appellaDts  are  not  estopped  by  a  qult- 
uaim  ded  tmder  which  they  do  not  claim. 
Bigelow,  Estop.  374;  Zidder  t.  BlaitdeO.  46 

But  if  the  Pico  ule,  upon  which  the  De 
PoU  patent  Issoed.  is  ralid,  and  the  Juridical 
■nrvOT  of  NoTembei.  1847,  is  void,  the  re- 
rooDoenla  are  eetoppeo  from  now  oblecting  to 
toe  lines  then  established  and  agreed  upon  by 
Angaisola,  in  charge  of  the  Missiou. 

(^momis  Code  Civil  Procedure.  §  1968, 
•ubd.  16;  SUntan  v.  HatcHne,  18  Fed.  Rep. 
888;  Slowe  t.  17.  E  86  U.  8.  19  WalL  18  m-. 
J44);  Bronioa  v.  OhappeU,  79  U.  S.  IS  Wall. 
681  (20:486);  Bigelow,  Estop,  8ded.  6a6;^>nnff 
T.  Eeatim,  52  Cal.  443;  OarpejUier  v.  I7iir«fc>n, 
24Cal.  28];-4in«>7.P;  &76U,  8.  8  WalL  887 
(19:  806):  Higvera  v.  U.  8.  73  U.  8.  5  WalL 
887  (18:  469);  Fouat  t.  U.  3.  69  U.  S.  3  WalL 
71;t  (17:  761L 

Mr.  E.  a  PillsbiuT,  for  appellees: 

Cm)  a  omntee  of  an  imperfect  Mexican  grant 
It  Qs  claim  U>  the  board  of  land  eommls- 


tbU  sarrey.  acoq>ttbe  tald  patent,  and  then, 
yean  afterwarda,  tarn  around  and  claim  that 
tlie  decree  of  conflnnatlon,  the  final  survey 
•ltd  the  patent  did  sot  embrace  all  the  land 
which  be  should  have  had  under  the  gnnt, 
117  11.8. 


and  thereupon  olalm,  as  Against  another  pat- 
entee of  the  United  States,  the  pretended  ex- 
cess alleged  to  have  been  excluded  from  the 
decree  of  confirmation,  the  flual  buttot  and  the 
jmtentl  It  is  impossible  to  answer  this  ques- 
tion more  concludvely  than  by  asking  it.  Its 
simple  statement  is  the  strongest  argument 
that  can  be  made  in  favor  of  the  appellees. 
This  question  has  been  answered  in  tne  neg> 
alive. 

OauM^y.OaTr.AS  Cal.  889;  BoyUt.  Hindi, 
3  Sawy.  637;  Mintvn  v.  Broreer,  34  Cal.  664; 
TetekoBaduif  v.  Thonvpton,  18  Cal.  3R,  26;  Leetl 
v.Ctort, 30  Cal- 438,  434;  AC. ISCaL  671,573; 
U.  8  y.  Bt^Uek,  68  U.  8.  1  WalL  465, 458  (17: 
668);  U.  3.  v.  BiUingt,  69  U,  S.  2  Wall.  448 
(17: 849);  Sigvera  v.  U.  8.  73  U.  8.  6  Wall.  837 
(18: 469);  Beard  v.  Federg,  70  U.  8.  8  WalL  469, 
m,  498  (18:91-98). 

Beardv.FedeTf/.iaeMTmtA  InSC.  Louii  8n^ 
tingABef.Oo.v.Eemp.lOiXI.  S.  841(26:876), 
a  case  which  states,  with  great  power,  the  con-  ' 
clurive  effect  to  be  attributed  to  patents  of  the 
United  Blatee. 

SeealHO  Moorev.  Wilkinttm,  ISCal.  473;  Boggt 
V.  Merced  Min.CB.U  Cal.  279;  afflrmed  in  £(«( 
V.  8t.  Louit  Smtiting  &  Hef.  Co.  106  U.  8.  454 
(37:  329);  U.  8.  v.  ^putveda,  68  U.  8.  1  Wall. 
104  (IT:  669);  Manning  v.  Ban  Jaeinto  Tin  Co. 
9  Fed.  Rep.  736;  MaawU  Land-OratU  Vote, 
131  U.  S.  835  (SO:  949);  8.  0.  on  rehearing,  133 
U.  8.  866  (80: 1211);   U.  8.  v.  Haneoek,  80  Fed. 


< 


tep.  86: 
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U.  S.V.  Fiint.  4  Sawy.  61;  Beard  v.  Federy, 
70  U.  8.  8  WalL  493.  493  (18: 93,  98);  U.  8.  v. 
aepuleeda.  68  U.  8. 1  Wall.  108,  109  (17:570). 

The  decision  approving  the  Hurvey  was  a 
judgment,  and  could  only  be  reviewed  in  the 
same  manner  and  under  like  proceedings  as 
other  judgments  might  be. 

Manning  v.  San  Jaeinto  Tin  Go.  9  Fed.  Rep^ 


Toriia,  W  0.  a  1  WalL  413,  438 
(17: 635, 637);  Steamt  v.  O".  &  78  U.  S.  6  WalL 
589  (18: 848);  Boratbt/  v.  U.  8.  77  U.  8. 10  Wall. 
3S9  (19: 904). 

It  Is  certain  that  no  such  authority  existed 
after  the  overthrow  of  the  Mexican  Qovem. 
ment. 

Fremont  T.  IT.  &  66  TT.  8.  IT  How.  068  (ISt 

Measurement  and  ae^gatlon  from  the  pub 
lie  domain  were  official  acts,  and  could  only 
be  mode  by  theofficers  of  the  Maiican  Goven^ 
ment  acting  as  such. 

Boggt  V.  Mereed  Min.  Co.  14  Cal.  3TV. 

They  were  essential  to  complete  lavestitni« 
of  tltl& 

U.  8  V.  Oattn,  6  Bawy.  638;  Maiarin  v.  ff, 
8.  68  U.  B.  1  WalL  38B  (IT:  596). 

The  appeUanis  voluntarily  submitted  to  the 
juriadlcaon  of  the  tribunals  appointed  by  the 
United  States.  This  precludes  uiem  from  now 
attacking  thMJuriadlction. 

(kitti&  V.  dorr,  48  Cal.  889;  Boyle  v.  Bindt. 

S  Sawyr637;  Jfinturn  v.  Avuwr,  34  CaL  664. 

U. 


Sorasn  Codst  or  t 


Tha  phtua  "tUrd  penoua,"  In  the  Act  of 

1881,  reien  only  to  Ihon  who  hmd  perfect— uid 

L  Uienfore  pAnunouat — titles  under  theHexlcan 

k  OovertuiMot,  and  who  in  no  wIm  claimed  na- 

I  der  or  were  in  privity  with  the  United  States. 

'  Minium  t,  Brouter,  24  Oa).  666;   Lute  y. 

Clark,  18  Cal.  67S;  Bt  ArmtOlo  v.   (Jretr,  26 

Cal.  S16i  Biard  t.  Fedgry.  70  U.  8. 8  Wall.  iK 

(IS;  08). 

The  doctrine  aa  to  the  validity  of  the  Laod 
Departmenfa  acta,  when  it  fau  Juiisdlction, 
goea  ao  far  tliat  If,  in  any  drcunutances,  ud- 
der  exlating  law,  a  patent  would  tie  held  valid, 
it  will  be  preaumed  that  auch  drcunutance  ez- 
l«ed. 

IS.  Ltntit  Smetttng  A  Sef.  Oo.  t.  Eemp,  104 
U.  8.  646  (38: 878). 

la  an  action  to  determine  adrase  clalma  to 
imI  property  in  the  State  of  California,  poBsea- 
rion  is  of  no  importance,  since  the  adoption  of 
IheCodeain  1B78. 

liopUy.Oenta;  66  Cal.  501;  PUrce  y.  FUter, 
68  Cal.  18;  Utaddart  y.  Burnt,  Id.  895. 

This  state  statute,  as  so  construed  by  the 
higheststale  court,  will  be  enforced  In  the  ted 
end  courts. 

SoUartd  y.  Ciatlm,  110  U.  S.  16  (38:52); 
Btt/noldt  V.  OravfcrdtviOt  Fint  Nat.  Bank, 
112  U.  a  411  (28:786);  Chapman  r.  Brtuer, 
114  U.  8.  171  (39: 88). 

The  commUdonera  had  jurisdiction  to  de- 
termine what  land  was  embraced  in  De  Poll's 

BlMnbaek  t.  Perkin*,  OB  Cal.  B6,  8a 

The  patent  is  conclualTe. 

OaUagh«ry.  Ritey.  49  Cal.  4TS;  De  ArgwHo 
T,  Qreer,  96  Cal.  616;  Da  Bernal  y.  Lyneh,  f" 
Cal.  186;  8harl!t!T  y.  Love,  40Cal.  93;  Greer  . 
Mezei,  60  C.  S.  24  How.  268  (16:661);  Carty 
y.  Brovm,  OS  CaL  180;  ChipU]/  v.  FaniM.  40 
CaL  088.  SB8:  Ban  Diego  y.  AltUon,  46  Ctd. 
163;  Seed  y.  Tbarra,  00  CaL  460. 

Mr.  Jtutke  Ft«ld  delivered  the  opinion  of 
the  court: 

The  questioa  presented  for  detmmination 
this  case  relates  to  the  effect  of  proceedings 
taken  under  the  Act  of  March  3,  1801,  to  as- 
certain and'  settle  private  land  clalcoa  in  Call- 
forala,  upon  the  clcuma  of  partlea  holding  con. 
cessions  of  lands  in  tfast  Slate  under  the 
Bpanlsh  or  the  Hexlcao  Ooveroment.  By 
the  cession  of  Cahfomla  to  the  United  Slates, 
the  right!  of  the  inhabilauts  to  their  property 
were  not  affected.  They  remained  as  before. 
Political  Jurisdiction  and  sovereign^  over  the 
territory  and  pnbUc  property  alone  passed  to  the 
United  States.  U.  6.  v.  PtrOuman,  82  U.  S. 
7  Pet.  51,  67  [B:  604,  617].  Previous  to  the 
cession  numerous  grants  of  land  in  California 
had  been  made  by  the  Spanish  and  Mexican 
Oovernments  to  private  parties.  Some  of  these 
were  of  tracts  with  defined  boundaries:  some 
were  for  specific  quaotiUes  of  land  to  be  se- 
lected from  areas  contalaing  a  much  larger 
qnanti^;  and  othen  were  of  lands  known 
only  by  paitloular  nsmes,  without  anj  detdfc- 
aated  DoimdariM.  To  ascertain  vliat  rights 
had  thns  ptised,  and  to  cany  oat  the  oblige. 
17B1  tion  wUSi  the  GoTenuneot  of  the  United 
Btatea  had  unuoed,  to  protect  all  right*  of 
propertj  of  those  who  remained  dtisens  of  ttie 
oonntiy,  Oongresi  passed  the  Act  of  Uarch  8, 
U 


I  United  matbi.  Oor.  Tsbic, 

1801.  By  it  a  board  of  commtssloiMtB  was 
i3«ated,  to  which  all  persou  claiming  land  by 
virtue  (d  any  rij^t  or  title  derivedlrom  the 
Mexican  or  Spanlsb  Qovemments  could  pre- 
sent their  claims  and  have  them  examined  and 


their  daims.  Tbe  Act  required  all  pentons 
thus  claiming  lands  in  California  to  present 
their  cHIms  to  the  board  witbin  two  years 
from  Itb  date,  and  declared  In  substance  that 
It,  upon  examination,  tbey  were  found  bv  the 
board,  and  by  the  courts  of  the  United  States 
to  which  an  appeal  was  allowed,  to  be  valid, 
the  claims  should  be  conflrmMi  and  surveyed, 
and  patents  issued  therefor  to  the  claimania. 
But  the  Act  also  declared  that  all  lands  the 
claims  to  which  were  not  nresented  to  (he  board 
wiUilD  that  period  shoiud  be  considered  as 
port  of  tbe  public  domalDof  tlw  United  Slatea. 
In  Beard  y.  Federy.  70  U.  S.  8  Wall  490  [18: 
02],  this  court,  whilst  statiDK  that  it  was  an- 
necessary  to  express  an;  opinion  aslo  the  valid- 
ity of  tbe  legi«latioD  In  respect  to  pcrrect  rltles 
acquired  under  tbe  former  goverDtneut,  held 
that  it  was  not  subject  to  any  coDstitutioDai 
objection  so  far  as  it  applied  to  grants  of  an 
Imperfect  character,  which  required  further 
action  of  the  political  depanmeut  to  render 
ibero  perfect.  The  grant  to  Manuel  Jimeno, 
under  which  the  defendants  claim,  was  one  of 
on  imperfect  character.  Upon  tbe  cession  of 
tbe  country  there  remuiaed  a  further  proceed- 
ing to  be  bad  wlib  respect  to  that  grant  before 
an  Indefeasible  title  could  vest  in  the  grantee. 
A  formal  transfer  of  the  property  to  the 
grants  by  officers  of  tbe  government  wss 
necessary.  The  proceeding  was  termed  a  ju- 
dicial delivery  of  possession.  Until  It  was 
had  the  grant  was  an  Imperfect  one.  A:i  pre- 
liminary to,  or  as  a  port  of,  tbeolBcial  delivery, 
tbe  boundaries  of  the  land  were  to  be  estab- 
lished, after  summoning  the  neighboring 
irietors  as  witnesses  to  the  prmseedins. 
__.irin  V.  17.  a  68  U.  S.  1  WaU.  882,  889  [17: 
094,  60S].  No  sucb  olflcial  delivery  of  posses- 
sion was  bad  under  the  former  government  U> 
the  grantee,  Jlmeao,  though  the  grant  to  him 
contains  these  conditions:  "He  shall  petilion 
the  proper  judge  to  be  pat  in  judicial  posses- 
sion by  him  In  virtue  of  this  document,  by 
whom  the  boundaries  shall  be  marked  out,  on 
the  limits  of  which  he  shall  place  the  proper 
landmarks.  The  land  now  granted  U  of  Ihc 
extent  tA  four  square  leagues,  more  or  less,  as 
shown  by  the  map  wbfcb  accompanies  the 
espedlente.  The  judge  who  thai!  give  him  pos- 
session idiall  have  it  measured  In  conformity 
with  the  evidence,  the  surplus  that  results  re- 
maining in  tbe  Nation  for  Its  proper  use." 

The  authority  and  JurlsdlctloD  of  Mexican 
ofadals  terminated  on  the  Tth  of  July.  1646. 
On  that  day  the  forceaof  tbe  United  State  took 
lonof  Monterey,  tbe  capital  of  Calif  omln. 


and  soon  afterwards  occupied  tbe  principal  por- 
tions of  the  country;  and  tbe  military  occupy 
tion  coDtinned  until  after  the  treaQr  of  peace. 


ThepoliUcoI  deportment  of  tbe  government  das 
ignated  thai  day  as  tbe  period  when  tbe  con- 
luESt  of  California  was  comploM  ai>d  the  au- 
horityoftheoffldalsofHexiooaeaied.  In  (his 
matterths  judldaiy  follows  the  political  depart- 
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taaO.  U.  8  t.  Tvrba.  «  D.  a  1  Wall.  41S, 
«B8  riT4M,  mrj:  U.  8.  T.  Piw,  M  U.  s.  as 
How.  8S1,  8S8  riO:  M4,  4««1;  Omtbf  T.  IT.  S. 
77C.&10W>lL294,Stt[»:M0,M4].  After 
tbat  ilBte  so  alcaldes  elected  bv  the  daiou  had 
mj  ]aiMfctkai  to  deUver  Judicial  poeeMrioa. 
This  waa  diatloctlf  hdd  in  the  caae  of  FYmnoiU 
V.  U'»tt»i  ataUt,  08  U.  B.  17  How.  Stil,  SSS 
n5:841,  S4S].  loaoawerlotbeoMectton'fben 
eaten,  that  tSeie  waa  do  wamg  at  judicial  poa- 
•eaeion  of  the  land  mnted  to  Alrarado,  imder 
Khixn  Fremont  denned,  the  court  said:  "The 
alcalde  liad  no  right  to  vai^vj  the  land  or  de- 
liver Ipdidal  poMCMlon,  except  b7  the  pennla- 
elon  <n  the  AhmtIcsd  aathoritiea.  He  could  do 
nothing  that  would  in  an;  dwree  affect  (be 


li^la  of  Ow  United  Statea  to  the  public  prop- 
crtT;  end  tbe  United  Statea  coula  not  jiiatl; 
claim  the  fOrfdUue  trf  the  land  for  a  breach  of 


coTcmmeot,  wlio  were  authorized  by  a  law  of 
ConKTcaa  to  make  tUa  eurrey  and  deliver  Ja- 
dicuu  poeaeaaton  to  tbe  gnntee.    It  la  certain 


The  doctrine  invoked  by  tbe  defendant*,  that 
tbe  Uwa  of  a  conquered  or  ceded  counti;,  ex- 
cept ao  far  aa  they  may  affect  the  poUdol  in- 
adtntiona  of  tbe  new  aoverelgn,  remain  in  force 
after  tbe  conqneat  or  ceaaiim  until  changed  Irf 
him,  does  not  ^tbdr  defense.  Tbat  doctrine 
haa  no  appUcattoi  to  lawa  authorizing  the  aliena- 
tion of  any  portions  of  the  public  domain,  orlo 
^Bcets  cba^sed  under  tbe  former  mvemment 
with  that  power.  No  proceedings  dfecting  tbe 
rigbta  of  the  new  aoverdgn  over  public  prop- 
ertj  can  be  takra  except  Inpursoance  of  bb 
anthoritr  on  Ibe  auMeCL  The  cases  in  tbe  Ba- 
preme  Court  of  Oallfomla  and  Id  Ibis  court, 
which  recocniie  a»  nlld  grants  of  lots  in  the 
poeUo  or  dtr  of  Ban  Frandsoo  by  alcaldes  sp- 
poinled  or  elected  after  the  occupation  of  tbe 


der  Its  authority  In  the  dlsUlbatlon  of  its 
municipal  lauds.  They  did  not  assume  to 
alieoate  or  affect  tbe  titk  to  lauds  wblvb  was  in 
the  United  Butee.  FsfeA  v  AiOi'eui,  8  CaL 
lOS:  ffMtov.  ifeiM^l  CaL  84;  Merryman  v 
Bounu,  n  n.  S.  S  WalL  098  [19:88^. 

It  fcdiowa  from  what  is  thus  said  tbat  It  would 
be  a  sudSdent  answer  to  the  contention  of  the 


deUTery  of  poeseaalon  under  the  UeilcBn  Oor- 
•romeDti  and  such  delivery  was  aol  bad,  and 
could  not  be  had  after  the  ceeidon  of  tbe  c 
tiy,  esoept  by  American  anihoritlea  octini 
dv  a  law  of  Oongress.    But  independent 

this  couideratiou,  and  asHumicg  that  tbe 

tmder  tbe  grant  was  perfect  the  obligation  of 
the  gnntee  waa  none  the  ie»  to  present  liis 
datan  to  Ibe  board  of  laud  commissloaers  for 
exnmfBation.  The  aacertalDment  of  edttlng 
elafana  was  a  matter  of  vital  importance  to  tbe 
goreianentlntbe  execution  of  ite  pollcv respect- 
ing tbe  pahUc  fau-da;  and  Oongreee  might  well 
dedan  that  a  faOnre  to  present  s  clilm  should 
CN  detmed  an  abandonment  of  It,  and  that  tbe 
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landa  ooTBied  by  It  sbould  be  oonsldaed  a  part 
of  the  pnhUc  domain.  Certain  It  ta  that  a 
claimant  preaeutlng  his  dalm  to  tbe  board  for 
ezamlnatlcn  and  conflrmation,  in  order  that  he 
mi^t  anbaequently  acquire  a  patent  from  tbe 
govenment,  la  bound  tiy  the  adjudication  at 
the  board.  After  eubmltUng  bis  claim  to  its 
examination  and  Judgment,  he  cannot  after^ 
wards  be  beard  to  say  that  In  adjudicating  upon 
his  title  the  board  eired,  or  that  the  I^nd  De- 
paitmenl  in  determining  tbe  boundaries  of  bis 
claim  erred,  in  order  tbat  be  mar  clatm.outside 
of  tbe  survey  and  patent,  other  landa  which  be 
conaiden  covered  by  his  grant  He  cannot  re- 
pudiate a  Jnrisdictloa  to  wbidi  he  has  i^pealed; 
and  the  ealM)pfl  eztenda  to  parttea  claiming  niw 
derhim.  A^  v.  fibidi.98awy.587;  OwA^r 
Chrr.  48  Cal  889. 


by  the  Act  under  which  H  was  created,  to  be 
governed  by  tbe  Trea^  of  Guadalupe  mdal- 
go;  tbe  law  of  nations;  the  laws,  usases  and 
customs  of  the  government  from  wblch  tbe 


the  Inquiry  Into 
the  validi^  of  a  claim  to  laud  under  tbat  Act, 
aaid:  "It  is  obvious  that  the  answer  to  this 
question  must  depend,  in  a  great  measure, 
upon  tbe  state  and  condition  dt  tbe  evidence. 
It  may  iM«aent  quesdons  of  the  genuineness 
and  authentldty  of  tbe  title,  and  whether  the 
evidence  Is  forged  or  fraudulent;  or,  It  may 
involve  an  Inquiry  Inlo  the  aniboritj  of  tbe 
officer  to  make  a  grant,  or  whether  he  was  In 
the  exercise  of  the  faculties  of  bis  office  when 
It  was  made;  or,  it  may  disdose  questions  of 
the  capadty  of  the  mntee  to  take,  or  whether 
the  daim  has  been  abandoned  or  la  a  subslstiog 
tStle,  or  haa  been  forfdted  for  a  bread)  of  oon- 
dltioDS.  Questions  of  each  kind  here  men* 
tioned  have  been  considered  by  the  court  in 
cases  srUng  under  this  law.  But,  In  addition 
to  these  questions  upon  the  vitality  of  tbe  title, 
there  may  arise  queationa  of  extent,  quan- 
tl^,  locaoon,  boundary,  and  legal  operation 


land  under  a  Spanish  or  Hexlcangrant  t.  ._ 
valid  within  tbe  law  of  nations,  tbe  stipnla- 
tlons  of  the  Trea^of  Ouadalupe  Hidalgo,  and 
tbe  ussKes  of  those  govemmeuts,  we  imply 
sometbmg  more  than  that  cvtain  papers  are 
genuine,  legal  and  translative  of  property. 
We  afflnn  that  tbe  ownetabip  and  poesemon  of 
land  of  definite  boundaries  ngb  if  uUy  attach  to 
the  grantee."       lA 

Trust  relations  leepectlog  Oie  property  be- 
tween the  natentee  and  oth<n  may  be  enforced 
equally  wltb  euch  relatloiu  between  him  and 
others  respecting  any  other  propertv;  but  until 
the  patent  Is  set  adde  or  modified  by  [Kooeed- 
tnn  taken  at  the  Instance  of  the  government, 
all  tbe  qneations  neceesaiOy  lovolnd  b)  the  d» 
termination  of  aclahntolandunderaSpanlah 
or  Meitcan  grant,  and  in  estabHsfaW  hs  boon- 
daries,  are  conduded  I9  It  In  all  courts  and 
proceedings,  eicqpt  aa  agalnat  partlei  daimbig 
by  superior  title,  snob  as  would  anaUa  them  to 
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reslit  muxxaaMSj  tnj  action  of  tli« 


iGcon- 


of  the  first  proceediiig  commenced  before  the 
laud  commlsslonen;  and  an  adJudlcatloD  that 
at  that  date  it  vaa  valid  ii  also  an  adjudication 
that  It  was  valid  at  the  date  It  was  niade.  And 
the  patent  which  foUowt  the  confirmation  and 
approved  snrvey,  and  la  a  matter  of  record,  is 


Itaelf  evideDceof  the  regolarity  of  preUminary 

ra*  >ald  In  Beard  v.  FUery, 

f  Wall.  4T«.  4M  [18r_8e,  W],  "by  it 


pioceedinga. 
70  U.  8.  ffW 
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tlie  government  declares  that  the  claim  assert* 
ed  was  valid  under  the  laws  of  Mexico;  that  It 
was  entitled  to  recognition  and  protection  by 
the  stlpulBiions  of  the  tt«aty,  and  might  bare 
been  located  under  the  f  ormeijgoTemmeDt,  and 
is  correctly  located  now,  so  as  to  embrace  the 
premise*  as  they  are  surveyed  and  described. 
As  against  the  government  this  recotd,  so  long 
as  It  remains  unvacaled,  is  conclusive.  And  It 
I*  equally  conclusive  aednst  parties  cluing 
under  the  Kpvemment  oy  dtle  sabseqnenL  It 
is  In  this  effect  of  the  patent  a*  a  record  of  the 
government  that  Its  secnri^  and  protection 
chiefly  lie." 

It  remains  to  consider  two  ether  positions 
taken  by  the  appellants:  first,  that  the  sale  to 
Poll  of  tbe  ex-mission  of  San  Bnenaveotura 
was  illegal  and  void,  and  hence  tbat  no  title 
passed  to  the  patentee  on  lla  confirmation;  sec- 
ond, tbe  want  of  any  allention  in  the  com- 
plaint, or  any  evidence  in  the  proofs,  thai  the 
plalntifTa  were  in  posaeeslon  of  the  premises 
when  tlila  salt  was  commenced.  In  support  of 
the  fint  position  the  appellants  dte  United  Stattt 
w.  Workman,  68  U.  STl  Wall.  745  [17:  706]. 
In  that  case  it  was  held  that  the  Departmental 


of  the  dejMrtment,  and  that  its  own  power 
waa  restricted  to  tlut  confored  t^  tbe  laws  of 
odonizatloD,  which  waa  limply  to  approve  or 
disapprove  of  tbe  gnnta  made  by  the  Oover- 
ntff  unds  those  laws.  Bnt  it  does  not  foQoir 
tbot  tbere  were  not  exceptional  drcumalancei 
with  reference  to  the  tale  to  Foli,  which  an- 
Ihorized  tbe  Oovemor  to  make  It.  We  are 
bound  to  snppoae  that  such  was  the  case,  in  the 
absence  of  any  evidence  to  the  contrary,  from 
the  fact  that  the  validly  of  his  claim  under  It 
was  confirmed  in  the  ooaid  of  land  commis- 
sioneis,  by  tbe  District  Court  of  the  United 
States,  and  brthiscourtonappeoL  Theques- 
tion  of  its  vuidlty  was  thereby  forever  closed, 
except  aa  against  those  who  might  be  able  to 
show  a  prior  and  better  tJIle  to  the  premises. 
The  defendants  show  do  title  whatever;  bnt,  on 
the  contrary,  the  grant  under  which  thn  a»- 
aert.tiUe  has  been,  by  the  adjudication  of  ttie 
board  of  land  commissioners  and  by  the  sur- 
vey and  patent,  confined  to  other  luid.  Sec- 
ond, as  to  the  wont  of  any  allention  in  tbe 
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Nebraaks,  antfaorUng  a  similar  soft  by  a  plain- 
tiff ont  of  poMBMlon,  ma  before  tblacomt  for 
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poBseaaioD  of  10  much  of  asM  lot  two  u  llw 
•oath  of  the  wutb  Uoe  of  lot  Dumber  ooe,  bb 
tndic«ted  bj  a  fence  constructed  and  main- 
tained br  Ine  defendant  aa  and  on  said  aootb 
tine, — said  fence  running  from  the  Btato  line 
euterriy  lo  Lftke  Mfcliican, — and  assen  the  dam- 

■gM  at  (1.00  and  cods,  taxed  at  % ,  which 

the  plainliffH  ihoU  recover  of  defendant 
"All  of  which  is  finally  ordered,  adjudged. 


Dniing  the  aame  lenn,  Febrnarr  6,  1888, 
the  plointifTs  moved  that  the  decision  and  flnd- 
tng  be  set  aside  and  annulled,  and  a  new  trial 
granted,  for  the  following  reasom:  1.  Ther 
were  contrary  to  the  law  and  tbe  evidence.  8. 
The  plaintlils  were  Burprised  by  a  case  falsely 
made  by  tbe  defendant  M  tbe  trial,  which  they 
had  DO  RWOD  to  expect,  and  iherefoie  did  not 
come  prepared  to  answer  at  the  trial,  namely, 
by  his  claim,  supported  oolj  by  tbe  teetimony 
of  bis  Bon,  that  Jaoob  ForvyUi  and  tbe  sui^ 
Tcyor,  Wait,  pointed  ont  and  screed  upon  the 
Hue  oocDi^ed  W  the  fence  of  iMfendant  men- 
tioiied  In  said  dedsioii  as  the  tnia  line  of  said 
Bgf^s  land;  by  bis  claim,  supported  by  his 
leMimoDy  alone,  that  Qeorge  W.  Clarke  acreed 
with  him  thai  the  line  occupied  br  aaid  fence 
was  tbe  tine  between  his  and  said  Clarke'B  land; 
by  Us  claim,  supported  by  his  own  leailmony 
and  that  of  his  boo  only,  tbat  a  fence  tud  been 
maintained  oo  the  line  occupied  by  the  fence, 
iD  aaid  decision  mentioned,  for  more  than 
twen^  yean  laat  past;  and  br  bis  claim,  sup- 
ported  ay  tbe  tesamony  of  ms  son  only,  that 
tor  twenty  years  paat  be  had  occupied  all  the 
land  as  far  south  as  said  fence.  8.  Tbe  court 
admitted  erldence  for  the  defendant  Mslnst 
tbe  objection  of  plalntifls,  and  the  deciswo  of 
the  court  was  based  on  such  lirelerant  evidence. 

On  tbe  Stb  of  Uarch,  1883,  the  foUowIng 
order  was  made;  "Came  tbe  parties  by  coun- 
sel, and  the  court,  being  fully  advised,  now 
orarules  platntiSs*  motion  for  a  new  trial;  to 
which  jdaintift  except,  and  the  court  allows 
plalnUm  thirty  dava  in  which  to  flle  bill  of  ex- 
ceptiODB."  No  bill  of  exceptions  ahowing 
what  occoned  at  the  trial,  was  Gleo. 

On  the  28d  of  April,  1884,  the  plaintiffs 
moved  the  court,  upon  written  grounds  filed, 
to  amend  and  reform  the  judgment  of  January 
90,  1888,  BO  that  it  "Aall  oonfonn  to  the  oom- 
plalnt  in  said  cause,  and  to  the  finding  or  ver- 
dict of  the  court  rendered  upon  the  trial  in 
a^  caoae." 

At  a  soheequent  term  of  the  court,  June  27, 
1884,  themotiontoamendandrefonnttie  judg- 
ment of  the  court  waa  orenuled.  To  that  rul- 
tng  the  plaiotlffs  excepted,  and  took  a  biU  of 
sxceptlons  embodying  only  the  notloD  to 
amend  and  reform  the  Judgment,  the  order 
«raTalin|r  tbat  motion,  and  tbe  opinion  of  the 


the  imoK,  to  find  to  what  extent  the  defendant 
was  gaihf,  or  bad  held  unlawful  possesalon  of 
the  pramBeBdeacribed:BDd  if,  under  the  evi- 
denoe,  it  appeared  that  a  fence  bad  become  or 
was  the  boundarr  of  su<A  occupation.  It  was 
pTMier  U»t  tbe  fact  shotdd  be  stated  in  tbe 
flndag  and  Jodgmentof  the  court  The  find- 
ing and  fodementin  this  instance  are  not  sepa- 
rate and  dlsonct,  aa  perhap*  it  would  have  been 
belter  lo  have  had  them.  The  meaning,  how- 
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ever,  is  clear.  It  la  as  If  the  entoy  read  hi  tbift 
way :  And  the  court,  baving  heard  the  erldeace, 
etc.,  finds  and  orders  and  adjudges  that  the- 
plalntiifsaie  entitled  to,  and  Bball  have  and  re- 
cover of  the  defendants,  etc" 

The  errors  assigned  upon  the  record  are  that 
the  Judgment  does  not  pursue  tbe  Issue  and 
flndmg  thereon  rendered  and  entered  of  record 
as  the  law  directs  and  requires,  and  that  th» 
court  erred  in  refusing  to  amend  and  refona 
the  Judgment 

Mr.  Edward  Roby,  for  plaintiffs  in  error: 

Tbe  federal  statutes  on  practice  of  tbe  circuit 
courts  are  binding  on  tta  federal  courts,  and 
cannot  be  dlsreguded. 

Louitiaaa  Mut.  Int.  Oo.  v.  TumA,  74  D.  B.  T 
Wall.  44, 51  (19:  66,  66). 

lawful  autbority  to  act  In  lieu  of  tbe  Jury 
must  be  presumed  when  It  appears  that  tbe- 

Oripum  v.  Atlor,  48  U.  a  3  How.  81B  (11. 
388);  Tilton  v.  Oofietd,  98  U.  S.  IBfi  (38:866). 

But  if  the  error  appears  on  tbe  face  of  tb» 
record,  the  judgment  entered  will  be  reversed. 

Qvm  T.  Frmtin.  69  U.  S.  18  How.  18B  aS: 
390). 

Notwithstanding  there  is  no  submission  in 
writing,  this  court  may,  according  to  tbe  cottrse- 
of  tbe  common  law,  review  the  record  oo  writ 
of  error,  and  determine  whether  die  Judgment 
puiBues  tbe  finding. 

Bond  V.  X>UMUn,  112  U.  S.  606-609  (28:886, 
687);  GamfAOl  v.  Boyrtav,  62  U.  S.  31  How. 
223,  326  (10;96);  Ftandert  v.  Tueei.  76  C.  8.  > 
WaU.  436  (19:678):  J^Utu  t.  Central  Vermoat 
R.  R.  Oo.  118  D.  8.  168  (80:196);  Atlm  v,  St 
Loau  Bank,  130  IT.  S.  80  (80:676);  AlMsandria 
Oanat  Co.  v.  Swann,  46  U.  S.  6  How.  88  (12:60), 
Tork  AC.R.R.CO.Y.  Myen,  69  U.  S.  18  How 
246,263(16:380,883). 


special  finding. 

Nbrtlumtt  v.  BueJOet,  60  Ind.  677, 679;  Carat 
T.  FoiUr.  82  lod.  146, 168. 164. 

Where  the  arcnlt  Court  of  the  Cniled  States- 
adopts  tbe  process  pointed  out  by  a  itate  law, 
there  must  be  no  esaential  variance. 

MeCnuJien  *.  Bamiard,  48  U.  S.  9  How.  608- 
(11:897). 

The  forms  and  effects  erf  findings  and  verdicts- 
are  as  prescrilwd  by  tbe  local  law. 

FmtoBola  lot  Oo.  v.  F»rn/.  190  U.  B.  818  (SO: 
66S). 

At 

It  entered,  as  In  BaBtell's  Entries,  31  _. 

Entries,  184-316;  RnnniDgton,  Eject.  233,  338, 
478, 479, 510;  Co.  Litt  227.  a,  b;  Aston's  Entries, 
808;  Harris's  Entries,  341,  866;  Mallory-s  En- 
tries.  43,  44;  Lilly's  Entries,  613;  4Co.  InsL  87. 

Judgment  can  be  given  only  on  what  has 
gone  l>efare  in  tbe  record. 

Co.  Litt.  80,  a;  Cunningham,  Law  Diet  tftle- 
Jvdfftnmt;  Tomlln,  Iaw  Dkt  tttie  Judgmettt 
andBteori. 

Record  is  a  memorial  of  the  proceedings  and 
acts  of  a  court  of  Jusdoe. 

Co.  lost  360,  a;  1  Bl.  Com.  69: 8  EL  Oom.SL 

What  tbe  law  requirea  to  be  done  and  to  ap- 
pear of  record  can  only  be  done  and  made  !»■ 
appear  I^  the  record  ittdf,  or  ao  i 
tfaii  of  oe  n 


Dignzcd  by  Google 


ScTSxn  CouBT  OF  Tmi  Uhited  Btatm, 


SBMt  r.  Pitnet.  96  U.  B.  1  Pet  840(7:170). 

ATerdict  U  rimply  the  inawerof  \taijto 
tba  conit  on  the  iunes  of  fact  commuted  to 
4hetr  esEuniiiatiaD;  «  Judem«nt  U  the  oonclo- 
flioD  that  Bowi  from  the  taw  and  tbe  Terdlct. 

Stmnett  t.  SbM.  1  Aric  S81. 

Whether  the  oase  la  tried  by  a  Jnrr,  or,  b; 
«onMDt  of  the  partlea.  tne  Judge  li  subedtuted 
for  the  jotj,  the  flndlDK  to  a  Terdict,  lo  be  re- 
corded as  audi,  and  to  nave  the  nme  force  and 
«ffect  In  either  case;  and  the  record  will  be  ex- 
Amloed  and  uled  In  this  oonrt  according  to  the 
«ulee  of  the  common  law. 

Upon  lecorda  like  the  one  before  ns  theBe 
futoa  have  been  applied,  both  before — Martan- 
tat  Jf«(.  In*,  (h.  V.  Fdiim,  66  U.  S.  18  WalL 
1S87-&H  (21:  827-88S}-and  slnoe  the  siatuCes 
eathorising  ezoeptlona  to  be  saved  to  the  mlinci 
of  the  Judge  dntlng  the  trial  where  a  Jory  li 
waived. 

Oraiff  T.  Mifowf.  29  U.  S.  4  Pet.  410  (7:908); 
Wmiu  ».  OeorfftMV.  S.  18  How.  190 (14:108); 
-GraAam  V.  jSoffw,  (W  U.  S.  18  How.  eO  (15:266); 
Gvild  y.  Froniin,  Id.  186  (1S:2S0);  LovUiana 
Mut,  In*.  Oo.  V.  Tteeed,  74  D.  8.  7  WaU.  44  (19: 
«);  Batftt  T.  U.  8. 76  U.  8. 6  Wall.  38  (fOfWS); 
'   v.Jaektm.  Id.  ias(]B:606)i  Copeli 


4ien«Ft»  T.  Oam-pbta,  7S  U.  S.  11  W&U.  198  (20: 
110):  Mmtr  V.  Brooklyn  L,  In:  Go.  70  U.  8. 13 
Wall.  286  fflO:808)!  Dirtt  v.  Morri*.  81  U.  8. 14 
Wall  484CM:733);  RtAmmdy.  AniU,  83D.  a 
16  WalL  429  (21:200);  iMuUnson  t.  PlanUrt 
AmA,88U.a  IftWijl  260 (21 -.378);  ifMvantfb 
Mut.  Int.  Ob.  t.  Foliom,  86  U.  8. 18  WaU.  M? 
<21 :827];  OAm  v  .  Harm/.  Id.  062  (SI  :818;;  Bprina- 
fittdF.itK  Int.  Oo.  y.  Sea.  68  U.  S.  31  Wafl. 
168  (23:811);  ..Stna  In*.  Co.  y.  Boon.  95  D.  8. 
117  ^:896):  Booghtr  t.  New  Yvrle  L.  In*.  Oo. 
108U.  8.90(26:810);  P.  S.  v.  florrw,  lOeU.S. 
484  (27:2»3)i  Bond  y.  DuiUn,  112  U.  8. 604(28: 
«86);  Martintony.  FaMankt.U.9,7fi(^mSi: 
AUm  y.  8t.  Louit  Bank.  120  U.  8. 80  (S0:r>76). 

The  court  must  enter  a  Judgment  on  the  ver- 
•diet,  or  set  it  add*  and  grant  a  new  trial. 

Jft(eft«U  T.  Qeitmdorf.  44  Ind.  860. 

Judgment  cannot  be  entered  untO  the  verdict 
•ordetoNon  upon  the  iaaue  has  been  pronounced 
«nd  recorded. 

Gilbert,  Eject.  09-114;  Runnlngton,  Elect. 
-Ml;  Adams,  Eject  BBS;  Trier,  Eject.  tSSH;  8 
fiL  Com.  896;  8  Cbit^.  Bl.  App.  12. 

The  making  up  ot  the  judgment,  and  writing 
Ihe  same  out  upon  tbe  record,  are  both  acta  of 
the  cleric,  uid  never  tbe  act  of  the  court. 

Gilbert,  Elect  92;  Vln.  Abr.  title  Amendment 
<I),16,22:  BacAbr.title  Amendment  mnd Jeo- 
fail*; Maton  V.  Fia,  Cro.  Jac.  682;  Vti»er  v. 
Daniey,  4  Uaule  &  8.  04;  Beet  v.  Itorgan,  8  T. 
TLHA-.BKorty.O^ginfi'&axT.SnW-.BankiifEen- 
*w^  T.  Witter,  27D.  S.  2  Pet  818(7:487);  8.  0. 
^D.  a  SPet  481  ^:781);  Woodaardy.  Broum. 
98  U.  8.  IS  Pet  1  (10:81);  Stockton  v.  Btehop. 
-45U.a  4  How.l6S,168<ll:018,988y;  FUer. 
Doe,  1  Blackf.  127;  Ant'M  t.  Xgen,  5  Blat^f. 
428:  MaManv  t.  Siehardion^  Blackf.  100; 
MiOer  t.  Ayw,  «0  Ind.  169;  Slate  v.  On**.  « 
Ind.88Tj  aiurmanr.Siton,»nia.WiiJenl>- 
^M  V.  £My.SS  Ind.  460;  Bate*  t.  Avim,  67 
Ind.  989;  Zatia  y.  OrHUh,  Id.  890;  £UiMr  t. 
Butter^Ud,  9  Ind.  21 

In  courts  ot  the  United  States  the  dlrtfactkoi 


between  eaaea  at  law  and  in  equity  la  rigidly 
pieterred. 

Const  arts,  S  9;  Amendment  TU. :  Rev.StM. 
eg  768, 646, 91^  Ml,  869;  U.  8.y.Wa*~n,  118 
tr  a  66  (80:110);  MeOonihi^/  v.  Wright.  121 
D.  a  901  (80:089);  Ba*ef  T.  Qallagher,  87  U.  a 
90Wall.61DC33:452)LrAi»MMimT.  OentralOhio 
RS,  00.19  U.S.  ti  WaU.  184(16:765);  Annc« 
V.  Butteneorth.  69  C.  8. 11  Bow.  m  (18:669); 
JVbrtA«m  Au.  &  £.  Cb.  v.  Am,  119  TJ.  8. 091 
(80:018). 

A  record  can  only  be  tried  by  Itself,  by  bare 
inspection. 

Com.  Dig.  title  Seecrd,  B,  E,  F.;  Oo.  Lltt. 
117  b,  260;  OrotrnU  y.  Bymei,  0  Jobna.  987; 
TmimiY.  T/u>m)*on.Uia.  880,881;  8BL  Com. 
34;  Watdron  v.  Green,  4  Wend.  409;  Re  Negv», 
10  Wend.  40;  MeKnight  y.  Dunlap,  4  Barb.  SO. 

Where  mandamvt  to  the  proper  remedy,  er> 
ror  will  not  He. 

SnUkerbodter  In*.  Oo.  y.  Omitoek.  88  U.  S. 
10  WalL  268(81:498). 

This  oonrt  has  decided  that,  on  thto  recoid, 
the  remedy  to  by  writ  of  error. 

Bx  parte  Morgan,  114  Q.  8. 174  (20:186). 

There  was  do  averment  of  damagei  io  the 
declaration;  no  issue  on  tbelr  amount 

Manmtr  y.  Streight,  1  West.  Rep.  299,  lOS 
Ind.  858;  Z;anMdT.H«dRni.67N.  Y.161;  fTor. 
riitm  V.  NiKon,  S4U.  B.  9FeL  008(9:308);  Ora- 
ham  y.  Bame,^^  U.  a  18  How.  61,  62  (IS: 
966). 

The  claim  for  mesne  profits,  and  for  damages 
for  withholding  posaeaslon,  are  separate  and 
distinct  causes  oF  action  which  must  be  pleaded 
if  any  recovery  therefor  to  desired. 

Lamed  vf  Hvdion,  and  Jfontur  t.  Streight, 

The  insertion,  in  the  Judgment,  of  the  words 
"ae  indicated  by  a  fence  constructed,"  et&, 
was  Improper. 

Applegate  y.  Doe,  2  Ind.  169,  170;  Voltt  y. 
Seteiert,  17  Ind.  190,  191;  Dm  v.  £raO,2Ind. 
24;  Fbrrow  v,  F^rrme,  8  J.  J.  Marsh.  888;  Simp- 
eon  V.  Shannon,  0  Lltt.  K34;  Doe  v.  Wiimm,  » 
8uu'kle,  477;  Oottingham  v.  King,  I  Burr.  623; 
Oonnor  v.  Weit.  0  Burr.  2672. 


Weodwardy.  Ovwn, 8817.  S.  ISPet  1,2(10: 
ZVi;  BasUeefEentuekyy.  .i4aUd«,27TT.  8.  8Fet. 
837  (7:4401:  JftOtr  V.  Aijrk.  60  Ind.  IBS:  fitot« 
V.  OwM,  6  lod.  867;  Sherman  y.SiMn.ittlnA. 
104;  8  Bl.  Com.  407-410;  Smt&  v.  FaUer.  9 
8trange,  7B6;  FUndeU  v.  Phirman,  11  Pricq, 
410,411.  o 

The  court  had  'nothing  to  do  with  the  loca- 
tion of  the  boundaty. 

limffue  V.  JVwftwH.  17  Md.  228,  239;  Fhmm 
V.  FarrotB,  2  J.  J.  Marsh.  S88;  Oamei  y.  SHlit, 
89  U.  8. 14  Pot  888  (10:481). 

The  verdict  must  respond  to  the  issue  Joined, 
between  the  partiee  to  the  action. 

Ptitterton  y.  JJ.  8.  10  U.  8. 2  Wheat  991  (4: 
- 4  How.  181 


994):  Oarkmd  v.  Am:i,4S  V.  E 


cw,  Eirby  (Conn.),  484;  An«<sfc  t.  Logan,  L 
Mo.  401:  Moot^  v.  Steiur,  7  Port  (Ala.)  218; 
JbNyw  T.  FUtt,  4  Btnr.  A  P.  868;  Titm  t. 
Brownrtig.  9  Der.  L.  687. 
A  verdict  wUob  to  noofdid  te  part  ot  tlw 
M7.U.  r 


Google 


I88T.  HoBOAX  1 

land  ned  for.  Hid  wbkh  utys  nothing  u  to  th« 
rat,  ia  T(^    Twice  adjudged. 

Co.  Litt  2S7.  a;  Wim  ^.Bint,  1  Oneiie<Iowi), 
4S;  AitnutmtY.  Avme^me,  Cro.  Jac.  81;  Com. 
ZMg.  Utle  i%ad«p  (Q  10:  JtHUr  t.  lV«tt.  1 
Ld.  Harm.  8S4;  fin  ▼.  Bagt*.  9  Ld.  Ita;m. 
inSillWT.  ikOvin,  IT  Oft.  891;  Fottenont, 
CT.  &1SU.  8.2Whnta96(4:a35):  AwiAImt. 
Zmta,  4ft  U.  &  8  Bow.  484  {UiHw);  Oraium 
T.  AiyM.  n  i;.  S.  18  How.  60  (10:2«6);  Be 
mrttAmM.  91  U.  8.  42S  (88:249);  Fort  &ott 

T.  JKhfeMON,  iia  u.  a  iH.  i«B  m-.  «8e.  eu); 

CnNM  T.  Jfertqr,  8  Lov.  S6. 

A  geDeral  voidlot  ttft  the  plalntifl  enUtles 
htm  to  Jndgnuait  for  the  entire  premises. 

Mekee  *.  WOtm.  87  N.  0.  800;  BurUe  t. 
ImfiSam  Circuit  Jw^49  Hlch.  B18;  Chapman 
V.  Beldtnf,  60  Ala.  029;  F/trroui  y.  Famna,  9 
J.  J.  Hanli.  888;  BuelUa/  v.  ChnntnfAam,  4 
Bibb,  285;  AmfW  *.  B&tnt,  8  Stew.  (Ala.) 
192,  197;  Senkrur  v.  Serthner.  86  Hd.  83S, 
«»;  &te  ▼.  MuUin,  69  Ala.  86S;  Omnon  t. 
Domw.  88  Ark.  SO. 

IndiaDa  reports  arefoU  of  sncb  omendtneDts 

4MMK  t>n>  tUM, 

JeiMiur. Lime,  Kind.  MO;  Bale* y.  Brown, 
SJ  iDd.  282;  Latta  v.  6r(ffllA,  Id.  830;  Burton 
T.  SfaiV.  12  iDd.  STl;  BiiTur  t.  ButUrfield,  9 
Ind.  S4:  Afa  t.  ft«,  1  Blackf.  137;  Smith  t. 
Mi/eTa.  SBUckf.  928;  JfciKiniM  t.  Biehar^ton. 
8  Blackt  100. 

JCtam.  A.  0.  Borrit  and  Wm.  H.  OalUna 
for  defeDdont  Id  error: 

A  JndgmeDt  wDl  not  be  reveieed  becatue  of 
the  nae  of  uutecbnlcal  or  improper  words. 

Z4ilaif.  MeOhtre,!  Bail.  L.  (S.  C.)7;  Jftn^t- 
JUn  T.  BatMer,  19  HI.  47;  freem.  Jodg.  Igt 
«d.  gg  47,  00,  01. 

A  new  trial  of  rigbt  being  a  shttutorj  rem. 
«d7,  tbe  Tight  granted  1*  no  broader  thsn  the 
autate. 

Butitr  UnttertHv  t.  Conard,  H 

Under  Ibe  general  Iwiae  it  wm  d 
to  proTe  the  defndant's  poesesskin.    The 
awer  sdmittod  this. 

Oarver  t.  Gmw,  97  Ind.  BIO. 

It  ia  too  late  to  attack  tbe  Judgment  now. 

Btua  T.  Shuwuin,  28  Ind.  M4;  Rardin 
WatpeU,  88  lad.  146,  150;  Smith  y.  Dodds,  85 
Ind.  452;  Leary  v.  StaU.  80  Ind.  S60;  Brink 
SeoU,  47  Ind.  99,  800. 

Tbe  motion  to  correct  the  Judgment  was 
clearly  an  afteitbought  and  Is  unsupported  bj 
any  practl(». 

LaJo!  Brit  dt  W.  R  Co.  v.  Aerft.  7  West.  Rep. 
88.  108  Ind.  548;  I/enrg  v  Sltrent,  Id,  281  (6 
West.  Rep.  577;  flrjl  Nat.  Bank  v.  Soot,  5  Weet. 
Hep.  286,  107  Ind.  224,  228;  LouitnlU.  N.  A. 
aO.R.  Co.  V.  Se/imidt,  8  West.  Rap.  848,  106 
Ind.  73;i«iiv.  fltcAnwnd,  103Ind.87a;  Hold- 
^man  t.  JfiBi-r,  Id.  356;  Otwv.  Behiking,  Id. 
Ifll;  Bremmerman  r.  Jenningt,  101  Ind.  258' 
Logaifportt.Uhl.WlnA.SSl;  GattmU-t.  ^mna 
L.  Int.  a>.  97W.  8Il;It'Mbrn  Union  Tel.  Co. 
V.  A«f,96Ind.  195;  MttcaU  r.  Tutlg.  91  Ind.  06. 

Twenty  years  a  bar. 

Bmetm  v.  Prctton,  48  Ind.  867;  7andu|m  v. 
Bfpnw,  40  Ind.  506;  WrigJU  t.  Tichmmr,  9 
Weat  Rep.  200, 104  Ind.  180;  State  y.  JbrU- 
mavth  Am.  Bank.  4  West.  Rep.  596, 106  Ind. 
■486. 


tberelit,  whether  a  divided  or  nndlTlded  In- 
1 

w~irwr  V.  Cbrwr,  97  Ind.  497-BOS;  Stt»pU  t. 
Booming,  60  Ind.  478-008;  FOrhtr  v.  SmoB,  08 
Ind.  MS;  Otmntntt  t.  BMntm.  04  Ind.  099. 

Jfr.  JvtHm  HfcrlfcM  delivered  tbe  opinion 
of  the  court: 

More  than  a  year  elapsed  after  tbe  refusal  of 
the  court  to  srant  a  new  trial  before  tbe  motloD 
to  amend  and  reform  the  Judgment  was  made. 
If  the  court  had  authority  to  entertain  that  mo- 
tion after  the  expiration  of  the  torn  at  which 
tbe  JudnneDt  was  entered,  it  was  properly  de- 
nied. Bj  the  local  statute  appUcaue  to  the 
case  the  plalntlffa  were  entitled  to  recover 
against  tbe  defendants,  or  either  of  them,  the 
whole  of  tbe  premises  in  controverqr,  or  any 
part  thereof,  or  any  intereM  therein,  acoording 
to  the  rights  of  the  parties.  Rev.  Blot.  Ind. 
1881,  SS  1060;  Rev.  Btat.  U,  8.  §  914.  The 
plointjfb  contend  that  there  waa,  in  effect,  a 
general  finding  for  them,  as  to  all  the  land  in 
dispute,  and  tnat  tbe  Judgment  should  have 
been  in  their  favor  for  tbe  whole  ol  tbe  prem- 
ises described  in  tbe  complaint.  But  the  rec- 
ord, falrlylnterpreted,  does  not  show  any  such 
finding.  Tbe  order  of  January  90,  IBw,  em- 
biaces  both  a  Boding  and  a  Judgment.  But 
tbeyaTeDOt,forthatTeason,nullitres.  ffBtiUv 
V.  OhwAcU.  116  U.  8.  418,  420  [20:669].  Tbat 
order  plainly  Indicates  a  general  flnaiog  for 
the  plaintlffa  only  as  to  a  port  of  the  l^d  Id 
controversy;  that  Ia,  as  to  the  part  described  in 
tbe  order.  Tbe  Judgment  Is  for  the  recovery 
only  of  tbe  poaaesslun  of  the  premises  so  d«- 
scrnwd.  Such  a  Judgment  was  proper  If  the 
plaintUTs  faOed  to  show  title  to  the  remaining 
part  of  the  premlBes  In  dispute.  As  there  waa 
no  special  finding  of  facta  bearing  upon  the 

3u^on  of  title,  we  must  assume  that  tbe  evl- 
ence  authorized  the  finding  as  lo  tbe  par- 
ticular premisesawardedtotbeplalotllla.  Iiiey 
cannot  complain  that  Judgment  waa  not  ren- 
dered In  their  favor  for  the  part  not  shown  to 
belonft  to  lliem. 

It  was  said  in  argument  Ibat  the  Judgment 
waa  for  luid  not  etobraced  in  tbe  description 
given  In  tbe  complaint;  that  tbe  plalutiO's  KOt 
a  Judgment  for  uind  not  sued  for.  But  tola 
cannot  be  mode  to  distinctly  appear  from  a 
compuison  of  the  description  in  tbe  complaint, 
with  the  description  in  the  Jndgment,  of  the 
premises  recovered. 

If  the  description  in  the  Judgment,  of  the 
land  recovered,  was  not  sufficiently  full  or  ac- 
curate, it  was  in  the  power  of  the  plaintiffs,  at 
the  time  the  findmg  waa  made,  or  during  the 
same  term,  to  procure  such  a  reformation  of 
tbe  judgment  as  would  have  been  proper.  In- 
stead of  pursuing  that  course,  th^  preferred 
to  claim — contrary  lo  what,  it  seems  lo  u«,  was 
tbe  manifest  purpose  of  the  court — tbat  there 
was  a  general  finding,  without tjuallfi cation,  in 
their  behalf,  which  should  have  been  followed 
by  a  Judgment  for  tbe  whole  land.  Aa,  bow- 
ever,  tbe  finding  was.  In  fact  and  legal  efllect, 
for  only  a  part  of  the  premiHe  in  dlspule,  and 
as  we  are  bound  to  assuife^  from  the  record, 
tbat  that  part  ia  emhrac^  in  the  description 
given  In  the  complaint,  thejvdgmatt  mutt  btitf- 
firmtd.    Itiita  onttrkL 
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BARAH  0.  ROBARDB,  Fff.  fa  At., 
ALFRED  W.  LAMB. 


(Bee  S.  a  Beportcr^  ed.  tB-tB.) 
MistoiiTi  *latate—*peeiat  adnUnittrator^^notke 


0/ Mtllement—eoiuUtutioiuUity  tfitatvU. 

L  lite  Matnte  ot  HttMmri  wUab  uiUiotlMa  a 

Kdal  admlnlBtntoT,  who  lua  ohBrsc  ctf  the  estate 
I  teitator  peoding  a  oootert  M  (o  Uie  TttUdltr  ol 
hb  will,  to  haToaOnal  Bettlemoit  of  tail  aooounU 
wlthoutKlTltiK DotloetodlatTlbnleea,  whloh settle- 
meot  In  toe  abaenoe  of  traDd  to  deemed  oonoluslTe 
Bi  asalnit  nidi  dlitrlbuteee.  to  not  lepuBnant  to  the 
daoae  «t  tHa  Oonnltatlon  of  the  Unfwd  Si&tee  for- 
Uddliw  a  State  to  depiire  any  penon  of  bto  prop- 
eit7  wnhcnttdue  pcooew  of  law. 

&  In  matten  InTolTad  In  the  aooounfs  of  moh 
•pacIaladmlnMrator,  the  executor  or  admlntotra- 


IT  with  the  wlU  a 


est  their  a> 


aud^  Dot  eatlefBctorr,  eonteot 

&  when  a  ipeolal  aomlntolTal . 

•ndi,  he  moH  Roeomit,  tor  the  property  and  ertate 
Id  hto  hands,  to  the  ezeoulor  or  admlntotrator  with 
Uie  will  anoezed,  who  aeU  tor  all  lniereit«d  tn  the 


beeald  thattbeabeeneeof  aotlee  to  the  distrlbu- 
taes  amounts  to  s  deprivation  of  thalr  rights  ol 
property  wlUiout  due  prooees  Ot  law. 

[No.  1088.1 

Bubmitttd  March  SO,  1888      Dteidtd  AprO  IS. 

1S8S. 

IN  EKROR  to  the  Supreme  Cknirt  of  tbe  State 
of  Miswuri,  to  review  a  judgment  of  that 
court  afflrming  the  judgment  of  the  Court  o( 
Common  Pleas  of  tliat  State  In  (aTOrof  defend- 
ant, on  demurrer,  la  an  action  to  Bet  aatde  a  final 
■elUement  of  an  administrator  pmdenie  liU. 

Motion  to  dbmlss  for  want  of  juriadiction. 
Judgment  affirmed. 

Reported  below,  4  Wwt  Rep.  689, 8&  Ho. 
803. 

Stalemeut  \tj  Mr.  JntUee  Hurbtni 
[SB]  By  ibo  statutes  of  HlMotiri  relating  to  the 

ElutlDg  of  letteia  teatamenlary  and  o?  admin- 
ratlon.  It  i8  provided:  "  If  the  validity  of  a 
will  be  contested,  or  the  executor  be  a  minor  or 
ateeut  from  the  Stat«,  letters  of  admlnistratioQ 
aball  be  gnmled,  during  tlie  time  of  such  con- 
test, minority  or  absence,  to  some  other  per- 
son [other  or  difFerenl  from  tbe  one  ctaarprml 
with  the  execution  of  tbe  wUl,  Zami  \.  IlSm, 


under  tbe  direction  of  tbe  court,  and 
for  and  pay  and  deliver  all  the  money  and  prop- 
erty of  tbe  estate  to  the  executor  or  regular  ad- 
minietrator,  when  qualified  to  act."  Qea.  Stat. 
Ho.  chap.  130,  g  18;  Rev.  Stat.  Ho.  chap.  1, 
vt.  1,  %  14. 

The  preeetit  suit  was  brought  in  behalf  of 
dl8trit>ut«es  to  falsify  a  final  settlement,  made 
In  one  of  the  probate  courts  of  Hissourl,  of  the 
accounts  of  a  special  administrator,  who  was 
appointed,  under  the  authority  of  the  above 
statute,  to  take  charge  of  and  administer  tbe 
property  of  a  tealatqr  pending  a  contest    -  '  - 


i^resented,  and  did  not  have  actual  or  con- 
•tnicUre  notice  thereof.  After  the  oonteat 
aa  to  dw  will  mded,  the  probate  court  pi 


an  order  as  to  the  balance  In  the  hands  of  tha- 
special  administrator,  directing  him  to  tunh 
the  same  over  to  the  executon  of  the  estate, 
and  providing  for  the  discliergeof  himself  and. 
sureties,  upon  his  filing  In  tliat  court  the  receipt 
of  the  executors  for  such  balance.  Tbe  execu- 
tors having  their  receipt  for  all  the  property 
held  by  him,  as  shown  by  his  final  settlement, 
and  the  same  having  be^  filed,  an  order  waa 
passed  by  the  probate  court  for  the  final  dis- 
charge of  the  special  administrator. 

The  Supreme  Court  of  Hissouri  held.  In  tbe 
present  case,  that  while  the  laws  of  that  State 
(Qen.  Stat.cbap.  124.  §i«  16-19;  Rev.  Stat.  1879, 
S^  383-241)  required  noUce  by  publication  ot 
Uie  final  settlement  of  executors  and  adminis- 
trators, notice  was  not  required  In  respect  to 
settlements  of  spedal  administrators  in  whose  (04 
bands  tlie  property  of  a  testator  is  placed  pend- 
ing a  contest  as  to  the  validity  of  his  wilL  Its 
language  was: 

"  As  was  said  in  Xamfi  V.  Sttm.KTSo.  4S8, 
such  special  administrators  occupy  more  nearly 
tbe  poaitioa  of  a  receiver,  who  acis  under  tlie 
direction  of  the  court,  than  tbevdo  thepodtion 
of  a  general  administrator.  The  speoal  ad- 
ministiBtor  is  appointed  tor  temporary  pur- 
poses only  (ffawfttJii  v.  <7oniitnffAam,67  Mo.  4110; 
and  when  tbe  contest  as  to  the  will  is  over,  and 
tbe  nominated  executor  qualifies,  hla  functions 
are  at  an  end,  and  be  most  settle  his  accounts, 
and  turn  over  tbe  property  in  his  hands  to  the 
regular  executor  or  adnuniatralor.  This  ac- 
counting is  his  final  accounting,  it  is  true:  but 
it  is  not  a  final  scttiement  of  the  estate,  conlem- 
pkted  when  notice  Is  required  to  be  given. 
There  is  no  need  of  any  notice,  tor  there  is  then 
a  regular  representative  ot  the  estate  with  whom 
the  Hettiement  is  made  under  the  direction  of  the- 
probate  court.    Tbe  statale  which  provides  for 


As  to  section  47,  chapter  120,  wliich  pro- 
vides that  if  any  administrator  die,  resign,  or 
his  letters  be  revoked,  beor  bis  legal  repn^iicut 
atives  ^all  account  to  the  successor,  etc.,  it  is 
sufficient  to  say  the  section  lias  no  appliciLtiou 
to  this  case,  for  here  the  special  admin istriilor 
neither  resigned  nor  were  his  letters  revokeil. 
but  his  powers  ceased  by  opcrution  o(  law  uml 
tbe  express  terma  ot  the  ap|)oiotmeot.  We  d»' 
not  intimate  that  in  these  ciises  noricc  of  the 
settlement  must  be  given,  though,  when  an  ad- 
ministrator desires  to  resign.noticcof  hislnlcn- 
tion  to  make  application  to  that  end  must  lie 
(^ven. 

"  It  follows  that  the  judgment  of  the  pro- 
bate court  discharging  the  special  administrator 
is  final  and  con  elusive,  even  aa  against  the  plain- 
tiff, for  there  is  no  saving  clause  as  to  minora 
or  married  women.  The  petition  does  not  seek 
relief  on  tbe  ground  of  fraud."  BoBardi  v. 
Lamd  [4  West.  Rep.  689],  89  Mo.  808. 

Mr.  Oeor^e  Q.  V*at,  for  defendsnt  ilk 
error,  In  support  of  motion  to  dismiss  bx  want 
of  jurisdiction: 

No  federal  qnestloa  was  presented  to  and  de- 
cided by  tbo  8u[«eme  Court  of  Misaonri.  N» 
such  question  was  necessary  to  the  decision  anA 
Judgment  made,  and  none  such  was  passed 
upon  by  that  court;  heiMje  t2ib  court  has  n» 
It?  U.  8^ 


dbyGoO^lt- 


tarr. 


RoIUbdb  ▼.  Ljjib. 


juiJadlctkpD  to  rartew  tlie  Jndgmait  of  tbe  Su- 
preme Goartot  HiBMiul 

Dttroit  OittR.  Co.  t.  Ovthard,  lU  U.  S. 
ISS  (8>:118};  OhmtMU  t.  Qibmm,  111  U.  B.  300 
•(88:400);  JVttrdM*  r.  ifennUi,  87  U.  S.  20  WaQ. 
WO  (22:480};  Bnwn  t.  tohrwla,  IM  TJ.  S.  W 
<27:1SS);  Jf^JTiintM  r.  (TSiiUitiatt.  91  U.  8.  S78 
•^:890);  AvwHT.  ilftMB,  93  U.  &  820  (23:S18); 
aimrnerman  T.  JVcAnute,  116  U.  B.  64  (39:686). 

The  c^dnlon  of  the  oourt  in  the  recoid  hereiii 
-■bows  toU  Ita  Joclgmeiit  vas  based  upon  stat- 
ute law  of  the  State,  s^oat  which  no  constilu- 
lioaal  objection  wu  raised  by  tbe  plilntiff,  and 
-therefore  the  Judgment  was  Dot  agaiost  aoj 


-oonatitatioiial  tight  Mcaenied  to  the  court. 

Ailam»  Oovntg  v.  BuHinglon  A  M.  B.  B. 

■Cb.  112  V.  S.126. 127  (28:  G7B,  080);  Ohapmat 


3VK    WIKtJi 

Orane,  128  U.  S^  G40  (ante.  285);  BroOu 
•Kuri,  124  U.  8.  3M  (anU,  4M). 

It  ts  Dot  coDtendea  that  the  state  law  so  con- 
-«trued  la  In  violation  of  the  CoDstitulion  of  the 
United  Blate& 

Nne  York  Z.  Iiu.  Co.  v.  BmOren,  92  V.  8. 
1!86  (23:709);  Dugser  t.  Boeoek,  104  V.  S.  506 
<26:M6);  S4»  Franeiaco  v.  ScoH,  111  U.  8.  769 
1^:593);  Qnme  t.  Ftrainia  ifuL  Auut.  8oe. 
112  0.8.274(28:716);  Oititeit*' Bank  v.  Board 
■ofLiqtiidatum.mXS.S.  140(35:114). 

Bui  if  tbe  court  ^ould  deiermtne  that  a  fed- 
eral question  Is  involved,  under  tbe  rule  in  Vur- 
doek  V.  MempAit,  tupra,  the  Judgment  should 
be  afflnned. 

Mr.  JftBMi  Carr,  for  plaintiff  in  error,  in 
opposition: 

There  Ii  a  federal  question  presented  b;  tbe 
record,  and  this  court  has  Jurisdiction,  under 
section  TOO  of  tbe  Revised  Statutes,  to  decide 
said  question. 

There  wai  no  privily  between  the  plalotlfl 
■■  residuary  leeatee  and  devisee  under  tbe  will 
of  John  B.  Hem,  and  the  defendant  as  admin- 
istntor  pendenU  lite;  nor  between  the  plaiiitift 
as  Buch  l^alee  and  devisee,  and  the  eiecutors 
ofsaidwiU.  Bence  tbe  plaintiff  was  not  bound 
by  the  defendant's  ex  parte  Beltlement,lD  the  ab- 
sence of  a  1m»I  notice,  actual  or  constructive. 

Biffelow,  Estop.  4th  ed.  130;  Bebertton  v. 
Wrioht.nQna.SiiiEo^ntY.lleCann.ldm. 
118;  BuMtU  V.  Ptaee,  04  U.  S.  606  (34:  214;  Bi- 
wiond*  V. Orauiaa.  89  D.  S.  14 PeLlOOnO: 402); 
J>iorne  V,  Book,  74  C.  8.  7  Wall  426  (19:360); 
Deneale  v.  Stump,  83  U.  S.  8  Pet.  638  (8:1088); 
Stone  T.  Wood,  16  HL  177;  Garrull  v.  Macon. 
«  Call.  808. 

Notice,  actual  or  constructive,  must  be  given 
in  ereiT  actioD  or  proceedins  tn  perionam.  In 
order  tbat  tbe  court  may  acquire  jurisdiction 
over  Ibe  party,  and  tbos  make  Its  Judgment 
binding  and  conclusive. 

Webttery.  Beid.  G2U.8. 11  How.  487  (18: 761); 
WaUm  V.  Craig,SO  V.  8.  14  Pet.  164  (10:  807); 
HMinptwrih  v.  Barbour.  26  U.  fi.  4  Pet.  476 
<7dKM);  Thatcher  v.  AhmU,  19  U.  8.  6  Wheat. 
119  (6:221). 

Even  in  a  proceeding  in  rtm  no  Judgment 
or  deoee  la  bindiue  without  notice. 

The  Mary.  18  U.  B.  9  Cranch.  138  (S:  078). 

The  validity  of  the  statute  in  regord  to  tbe 
duties  of  an  adminislralor  pendente  Hie  bas 
been  drawo  in  question  in  this  case,  on  the 
sround  that  it  bos  not  provided  for  bis  giv- 
taig  notice  of  bis  final  settlement,  and  for  uial 
reason  it  is  repugnant  to  the  first  section  of 
127  U.  S. 


tbe  Fourteenth  Amendment  to  the  Consdto- 
tion  of  the  United  States. 

DeM  Moina  Nav.  A  B.B,  Oo.  t.  Iowa  Bom»- 
itead  Co.  13S  U.  8.  663  {pmU.  903). 

It  is  admitted  that  if  the  plaintUT  had  been 
notified,  she  would  be  estopped  from  after- 
wards contiovertiiig  tbe  legwl^  of  said  com- 
mlsaions. 

BagiiT  V.  BeeUtmatiim  XHtt.  Ill  U.  8.  701 
(28:569);  Chicago  L.  Int.  Oo.  v.  JfiatOrt,  118  U. 
8.  674;  (38:1084);  Kennard  v.  Louttiana.  99 
U.  8.  4W  (33:478);  Fbiter  v.  Eaneai,  112  U. 
S.  201  (28:!^). 

When  a  party  has  a  right  secured  by  fed- 
eral law,  his  right  cannot  oe  denied  l^  silence 
or  evasion. 

OAapman  *.  Orane.  133  U.  8.  640  (ante, 
336). 

The  fedtirol  question  lies  tn  front  of  this 
case,  and  it  must  be  decided  befoic  the  equity 
in  this  case  can  be  reached. 

Chapman  v.  Orane,  lupra. 

It  is  one  of  the  bigbeat  duties  of  this  court  to 
see  that  tbe  constitutional  right  of  tbe  plaintiff 
to  due  process  of  law  in  protecting  berproperly 
is  preserved. 

Hale  V.  Finch,  104  U.  8.  261  (26:783);  Brook- 
lyn 0.  A  N.  B.  B.  Co.  V.  National  Bank  of  th» 
Be^ic,  103  U.  8.  14(28:61). 

The  defendant  not  baving  given  any  notice 
ofbisfinal  settlement,  it  is  subject  to  correction 
if  illegal  or  erroneous. 

Pieot  v.  Biddk.  85  Mo.  30;  SIu^  v.  EirO^ 
63  Mo.  417;  StaU  v.  Boeper.  83  Mo.  67;  NorlA 
V.  Pnett.  81  Mo.  661;  Baker  v.  RunkU.  41  Mo. 
301. 

The  allowance, of  the  illegal  comndsdona 
charEed  in  theplaintlfrsbill  is  a  constructive 
fraud. 

Oldham  v.  TriuMe,  15  Mo.  335;  Clark  v. 
Benry.  9  Mo.  838;  Cl^ee  v.  Artderion,  tf  Mo. 
87;  Smiley  v.  Smiley,  80  Mo.  44. 

A.n  administrator  is  a  trustee. 

HouU  V.  Shepherd,  79  Mo.  141;  Morrill  r. 
Merritt.  63  Mo.  ISO. 

The  federal  question  stands  In  front  of  the 
equity  qaestion  and  completely  bars  the  en- 
trance to  it. 

Mardeek  v.  Memphii,  87  U.  8.  30  Wall.  690 
(33:  439);  BaUimort  A  0.  R.B.Co.y.  Mary- 
land. Id.  (MS  (22:  446). 

Tbe  defendant  was  only  entitled  to  five  per 


Batekint  v.  CunTtingham.  67  Ho.  415. 

Tbe  following  cases  sbow  wbat  constitutes 
due  process  of  fcw,  and  what  does  not. 

Bagar  v.  Bedamation  Diet.  Ill  U.  S.  701 
(28:569);  Damdeon  v.  Netc  OrUan*.  96  U.  8.  97 
(24:616):  Foiter  v.  Ean»a>,  113  U.  8.  201  (38: 
629);  Kennard  v.  Leuieiana.  92  U.  B.  480  (23: 
iTBy.Savghter  Route  Caeei.SS  U.  8. 16  Wall. 
86  (31:804):  Pennoger  v.  Xeff,  96  U.  8. 714  (84: 
565);  Boimell  v.  Otie.  60  U.  8.  9  How.  836  (13: 
164);  Webtttr  v.  Beid,  53  O.  8.  11  How.  487 
(18:761);  Nation$  v.  Johnion,  65  U.  8.  34  How. 
196  (16:838);  Murray  v.  Eoboken  L,  A  I.  Co.  59 
U.  8.  18  How.  273  (15«72). 

Under  tbe  system  of  code  pleading  in  Mis- 
souri there  is  but  one  form  of  action;  that  is, 
by  petition. 

(Jen.  Slat.  Mo.  cbap.  165,  p.  658,  g  8;  cbap. 
161,  p  651,  %  1;  7Vi«r  V.  Magwirt,  84  U.  S.  17 
Wall.  286-388;  (91:684,  085);  £«n-  v.  Aminm*, 
«1| 


Goti^l 


Sl-Sfl 


SuFBUix  Couwi  or  THS  nidiED  Btatb. 


8S  Ho.  SN;  Pier  t.  Esinriehofen,  S3  Uo.  S3S; 
atati  y.  OarrcU.  88  Ho.  IM. 

The  petttlon  in  thia  cue  compiles  rally  with 
the  Tequirementa  of  the  Code  of  Hisiouri  In 
•etting  out  the  facta  conalitating  m  cause  of  ao- 

UOD. 

Blln.CodePL2ded.  891;  Eeui.  Tovng.Si 
Jnd.  Vn-,  Smith  y.  Simt.  77  Ho.  869;  SAarkey 
V.  MoDermott,  8  Wat  Rep.  787,  91  Ho.  947; 
Smiitjf  T.  amOty.  80  Ho.  44. 

Mr,  Jvitioa  Hu-bui  deliTerod  the  oplulon 
of  the  court: 

The  only  question,  amoDg  UiOM  presented, 
of  which  thb  court  can  take  coniiEaiice,  is 
vbetber  the  slatnle  of  Uissourf  which  anthor- 
Ixee  ft  spedal  admiQUtrator,  havinjt  charge  of 
the  ettnte  of  a  testator  pending  a  contest  aa  to 
the  validity  of  his  wUI,  lo  have  a  final  lettle- 
meot  of  his  accounti  without  giving  notice  to 
disulbulees,— and  whidi  settlraient.  In  the  ab- 
sence of  fraud,  is  deemed  ooncluilTe  as  against 
such  dlstributaea, — iareptiniaiit  totheclauMof 
the  ConsUtutioBtrf  the  United  SUtesforUdding 
a  State  to  deprive  anj  person  of  bis  proper^ 
without  due  process  of  law.  We  have  no  dL 
Acuity  In  tuuwerfDg  this  queetion  in  the  n^a- 
dve.  Without  atsiing  al)  the  grounds  upon 
which  this  codcIuhIod  might  be  rested,  it  Is 
sufflcleot  to  say  thai,  in  matiera  inToIred  la  the 
■ccounta  of  such  special  administrator,  the  ex- 
ecutor or  administrator  with  the  wDl  annesed 
rcpreMnis  all  claiming  under  the  wtlL  The 
regular  representative  of  Iheeatate,  before  pass- 
ing his  receipt  to  the  special  adminlBlrator,  has 
an  opportunity  to  examine  this  •etttement,  and, 
If  it  is  not  Hatl^BCtory,  to  coolest  Its  correctneaa 
by  some  appropriate  proceeding.  When  an  ex- 
ecutor or  aumtniscrator  with  Ae  wUl  annexed 
proposes  to  make  a  final  settlement  of  hl«  own 
accounts,  he  is  required  to  give  notice  to  cred- 
itors and  distrilnilees;  for  (here  are  no  othnrep- 
lesentativea  of  the  estate.  But  when  a  special 
adminislntor  ceases  to  act  as  such,— that  is, 
when  his  functions  cease  by  operation  of  law,— 
be  must  account  for  the  property  and  estate  in 
bis  hands  to  the  execuloror  administrator  with 
the  will  annexed,  who.  In  receiving  what  had 
been  lemDorarily  In  the  charge  of  the  former, 
acta  for  all  Interested  in  the  distribution  of  the 
eatale.  As,  therefore,  the  regular  representa- 
tive of  the  estate  has  an  opportusltv  to  contest 
the  final  tettlemoit  of  the  spedal  administrator 
before  giving  him  an  acquittance,  it  cannot  be 
said  that  the  absence  ef  notice  to  this  disljibuteee 
of  such  settlement  amounts  to  a  deprivation  of 
their  rights  of  property  without  din  process  of 

Thejudffmmt  it  affirmed. 


UNITED  STATES,  Appt.. 


<BeeB.a 

JiH^tdietion  of  eotirt  efeiaimt — tvit  dependent 
m  trtatjt-itetxen  1059,  Bev.  8tai.—eepm*et 
^  OttiMa  Ariitratimt. 

1.  A  nilt  agaiiMt  the  United  Stales  to  reoover  so 
imsatlsaed  pact  of  a  Jodfmant,  nodaied  In  bvcv  of 


[No.  1866.] 

BubmitUd  March  to,  1888.    Deeidad  April  1$. 

1888. 

APPEAL  from  a  jud{rment  of  the  Court  of 
ClaimBln  fsvor  of  ctalmants  in  a  suit  tore- 
cover  Ka  unsAtisfled  part  of  a  judgment  ren- 
dered in  tbe  Court  of  CommlsslDners  of  AJa- 
boma  Clalmn.  that  had  been  improperly  with- 
held from  claimaots  by  the  Treasury  Depart- 
ment.   Affirmed. 

The  facts  are  fully  stated  In  the  opinion. 

Mtttn.  A.  H.  UBrlknd,  Atlg-Qen.,  and 
Robert  A.  Hawaxd,  Attt,  Atty-Qen.,  for 
appellant; 

ThU  clHim  is  excluded  from  the  Jurlsdiciioo 
of  the  court  of  claims  by  section  1066,  Revised 
Statutes,  because  it  is  a  claim  growing  out  of 
and  dependent  upon  treaty  Bttpulations. 

Mtadav.  U.  8.  TIU.  8.  9Wall.  891(19:681); 
Oreat  Wfitera  Int.  Co.  \.  XT.  8.  113  U.  8.  188. 
l&T  (3H:  087,  688);  Attiag  v.  U.  8.  114  U.  B. 
-13(29:973). 

Section  1066,  Revised  Statutes,  Is  not  re- 
pealed by  the  Act  o(  March  8,  1887. 

mndfTKa't  TiAtaeoa,  78  C.  8.  11  Wall.  65S. 
6S7  (30:  386,  237):  Datittt  v.  FbiThaim,  44  U. 
8.  8  How.  886,  6*8  (11:  760.  765);  Jackton  v, 
StaU.  12  Ga.  1;  AfotMv.  Dunek.  20  Cat.  94; 
CommonattUt't  v.  Oarpertler,  100  Mass.  904; 
J)i»tm»d  S^riU.  78  XL  8.  11  Wall.  806  raO: 
187);  U.  8.  V.  Freeman,  44  U.  8.  8  How,  (S56 
(11:734);  Taantend  v.  LitUe.  109  U.  8.  604, 
SIS  ^:  1012,  lOlO;. 

The  Oovemment  cannot  be  sued  without  tta 
consent  In  courts  of  its  own  creation. 

U.  S.  V.  CTarto,  83  U.  8,  8  Pet.  486,  444  (8: 
1001,  lOM);  dory  v.  Ourtit.  44  U.  8.  8  How. 
286,  346  (11:  976,  081);  £Mr«  v.  Arkanta*,  6t 
U.  8.  20  How.  537  (IB;  901);  JJ.  8.  v.  Lee,  10« 
U.  S.  196  (27: 171). 

Meter*.  SMmnel  SheUmbareer,  and  J«r«- 
mlalt  H.  Wllaon.  for  appellees: 

Section  1088,  Revised  SUtutea,  is  superseded 

id  repealed. 

Wakefield  v.  Phdp*.  37  N.  H.  206;  Pbrr  v. 
Braekett.  80  Vt.  844;  Oiddingt  v.  Ow,  81  Tt. 
607  BtaUy.  Oonkling.  19  Cal.  601;  U.  8.  t. 
Ctafiin.  07  U.  8.  651  (84:  1084);  ITorrU  v. 
Oroektr.  64  U.  8.  18  How.  488  (14:  310);  Sing 
'.  OomeU.  106  U.  8.  896  (87:  60). 

Legal  signlflcalloo  of  Uie  words,  "gmring 
lt7  D.  8. 
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out  of,  or  dflpendent  on,  toy  tteaXj  lUpulft- 


thm  1069,  Rerbed  Statatea,  proTldIng  Uiat  tbe 
court  of  claims  shall  have  Jniisdlction  to  hear 
■nd  detenulne  all  claims  founded  upon  an;  law 
of  CoDKreas.  'z 

HuHU  T.  r:  A  Ifl  OL  01.  603:  BKmttt  v.  U. 
a  31  Ct  OL  SF14;  Huffman  w.  K  &  17  Ot.  OL 
SS:  Mbrdgoai  v.  U.  A  IB  Gt.  OL  11;  Otorge  t. 
U.  8.  18  Ct.  a.  482;  Wray  v.  Pi  5.  IB  Ot  OL 
IM;  Chaaptake  A  0.  B  B.  Oa.  t.  t7.  A  19  Ct 
a.  800;  A  C.  aO  CL  OL  49;  IfMhmlU,  0.  A  8t. 

L.  a.  oo.  T.  n.  a.  is  ct  a.  476;  8.  a  iis  u. 

a  2«l  (E8:  971). 

Where  a  clHun  fi  valid,  and  is  Tecoverable  In 
lUa  court  under  the  flntctanseofsoctlon  1059, 
tbe  reJecttoD  of  tbe  claim  t^  the  acconntlDg 
offlceta  hu  no  dlect  upon  tbe  risbt  of  action. 

THima*  T.  U.  A  16  CL  CI.  1^:  Brown  t. 
K  a  •  Ct.  O.  ITli  jrofn^Al  T.  IT.  A  18  OL 
CI.  398,  afflnned  oo  appeal,  98  U.  S.  179  (36: 
116);  Beat  EUaU  8a*.  Bank  r.  U.  8.  IS  CL 
CL  850,  affirmed  oo  appeal;  Barnett  v.  (71  3. 
10  Ct.  CL  621,  afilnnea  on  appeal;  Rer.  Btat. 
gg  246,  247. 

Mr.  Jvttiee  Immmr  ddlTeieil  tbe  cqilnloB  of 
the  court: 

This  is  an  appeal  from  the  court  of  claims. 
The  snh  was  brought  in  that  court  bj  the  ap- 
pellees, who  were  plalnt]fls  below,  to  recaver 
bom  tbe  Doited  Stales  the  sum  of  $6,806.71, 
wbicb  sum  ibef  allied  was  an  nnsatlnka 
pan  of  a  Jodgment  leoovered  by  tbem  in  tbe 
Court  of  CommiMioiiera  of  Alabama  Claims 
that  bad  been  imprraerl  j  and  illegaUv  wilbbeld 
from  tliem  br  tbe  Secretar;  of  tbe  TreasDry  of 
(be  Doited  Stales  and  the  accoontlng  officers 
of  that  Department 

Tbe  peution  was  filed  October  4, 1887,  and 
Kis  forth  that  on  tbe  21th  of  October,  1888. 
tbe  ^pellec*  recovered  a  Judnnent  In  tbe 
Court  of  Oommisdooera  of  Alabama  Claims, 
bkchiding  biterest,  for  tbe  sum  of  $84S.BS9.4«, 
tbe  case  in  which  tbe  b^  judgment  was  ren- 
dered bdng  one  of  tbe  second  dass,  of  which 
ibesaJd court  wasKiven  Jurisdiction  brthe  Act 
of  Cooneaaa|n>roTedJnue6, 1883,  S3«aL  at  L. 
96,  enmled  "An  Act  Re^ttabbibiDgthe  Court 
of  ConuniaalODen  of  Alabama  Clums  and  for 
the  DiatribntloD  of  Dnapproprlated  Mooeya  of 
the  Oeiwra  Award ;"  that  the  twgregate  amount 
1  CUM  rend 


if  indnmeuU 
■la  court  an 
indodteg  Interest,  wat  fie,3»S,007.26,  and  at 
Jodgmente  of  the  flrst  class,  inclnding  interest, 
waa  $8,S(I0,M7.61;  that  under  and  in  pursuance 
of  tM  pronrfons  of  the  Act  approred  June  S, 
1866.  entitled  "  An  Act  to  noride  for  Cloe- 
iiw  up  Uw  Busineit  and  Paying  the  Eizpensea 
of  tb«  Conrt  of  Commissioners  of  Alabama 
OUoM,  and  for  Other  Furpoaea,"  after  crediting 
to  Ibe  amotmt  of  tbe  said  Qenera  Award  f  ui^ 
U7U.8. 


.  ),004.90.  the  amounts  autborized  by  i 

Ac^  charging  it  with  tbe  amount*  in  add  Act 
directed  uid  specified,  and  deducting  from  it 
tbe  amount  of  the  judgments  on  daims  of  Um> 
first  class,  to  wit,  fS,  {00,947. 61,  as  aforasaid,  , 
there  remained  to  aatlsfy  prw  rata  tbe  Judg- 
menU  on  cldma  of  tbe  aecraid  class  tbe  sum  at 
95,888,868.88;  that  Instead  of  distributhig  said 
last  named  sum  prw  rata  among  tbe  Judgment 
ciediton  of  tbe  second  clacs,  as  they  wen  re- 

£'red  to  do  nnderthe  said  Act  of  June  3,1886. 
Secretary  of  tbe  Treasury  and  tbe  acoount- 
tag  officers  of  bis  Department  wrongfully  and 
in  Tlolatlou  of  nid  statute  flrst  deducted  tber»- 
from  the  sum  of  $249,168.48,  which  sum  wat 
claimed  I?  them  to  beanllable,  under  the  Act. 
tor  the  puipoae  of  reimbursing  tbe  United 
Statea  t<x  the  ezpeoses  of  the  Iribunal  of  Ar- 
bitratltm  at  Ckoieva,— which  expen  jituret  had 
been  dready  paid  by  tbe  Unilea  States  under 
and  in  pursuance  of  an  Act  of  Congress  ap- 
proved December  31  1871,  entitled  "An  Act 
to  Hake  Approprlattoiis  for  Expenaee  That 
Hay  Be  Incurred  under  Artides  1  to  9,  Indu- 
dve,  of  tbe  Said  Treaty  Between  the  United 
Slates  and  Great  Britain.  Concluded  at  Wash- 
higtoD.  Hay  6,  1871,"  17  Stat,  at  L.  S4,-and 
otuy  ^tribuled  among  said  Judgment  ciedl-  tfiai 
tot*  the  sum  of  $6,789^  41 ;  that  by  leann  ol 
sudi  deduction  tbe  said  claimants  have  been  de- 
prived of  their  proportionate  sharo  of  tbe  said 
sum  of  $2^,188.41,  to  wU,  tbe  nun  of  $8,806. 
71;  U)d  that  no  asngimient  or  transfer  of  said 
claim,  or  any  part  Ouieot  or  Interest  tberdn, 
has  been  made  by  claimants,  and  that  they  are 
juaUy  entitled  to  the  said  sum  of  $6,806.71, 
after  allowing  all  Just  credits  and  sefrodCs,— for 
which  said  sum  they  demand  Judgment. 

The  answer  of  the  United  States  condated  of 
a  general  denial  of  all  the  materld  allegations 
in  daimanta'  petition,  and,  tbe  case  having  been 
heard  before  tbe  court  of  claims,  the  court, 
upon  the  evidence,  found  the  facts  to  be  sub- 
stantially as  follows: 

1.  October  34,  1888,  tbepUlnUffs  recovered 
Judgment  in  the  Court  of  Commisrionen  of 
Alabama  Cldros  for  $339,087.63.  together  with 
Interut,  aggregating  the  sum  of  $846,983.48, 
such  lodgment  bdng  one  of  the  second  class 
namea  In  tbe  Act  of  Oongress,  entitled  "  An 
Act  Rfr«tabllihlng  the  Court  of  Commis- 
BioneiB  ot  Alabama  CIdm*.  and  for  tbe  Distri- 
bution of  the  Unappropriated  Sloaep  of  tbe 
Oeneva  Award,  Approved  June  6,  1889,'*  28 
Stat  at  L.  B8.  and  duly  certified  and  transmit- 
ted to  the  Secretary  of  the  Treasury  as  provided 
by  sdd  Act. 

3.  The  agg 

the  second  cL ., 

tablisbed  by  said  Act,  Including  Interest,  was 
$16.293,6fff.86;  and  the  agBrogsle  amount  of 
Judgments  of  Uie  first  dassTlnduding  Interest, 
was  I8,860,»47.01. 

8.  The  Secretary  of  State,  in  pursuance  of 
the  provision*  of  the  fourth  section  ot  tbe  Act 
of  June  3, 1888.  entitled  "An  Act  to  Provide 
for  Clodug  up  the  Business  and  Paying  the 
Expenses  of  tne  Court  of  Commlesloneii  of 
Alabama  Cldma,  and  for  Otiier  Purposes,"  34 
Stat,  at  L.  77,  f  oond  snd  eaUmated  the  vdue  of 
the  ftimltnre  named  In  sdd  section  to  be  $803. 
and  tbe  same  was  credited  to  tbe  fond  tn  be 
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dintributed  nnder  nid  Act;  and  tbe  Secretorj 
of  Sute,  with  the  aadatance  of  the  clerk  of  said 
court.  Tinder  tbe  provisiona  of  said  sectioD  1  of 
Mid  Act,  eetimated  the  cost  and  ezpeoaes 
tbeidn  mentioaed  at  (IS.OOO,,  and  the  wme  was 
:2iaiEed  U>  said  fond. 

4.  TTDder  the  proTleloiu  of  KCtlon  4  of  satd 
{B41     Act  of  1886  tbe  accouDttng  officers  of   tbe 

Treamiry,  for  the  puntoae  oi  makiDg  distribu- 
tloQ  of  the  balance  of^the  Geneva  Award  fuod 
to  the  judgment  creditors,  as  therein  required, 
stated  tlie  account,  allowing  the  proper  crediis 
and  chargiQg  the  fund  witb  tbe  amounts  di- 
rected and  specified  therein.  Including  therein 
as  chargeable  to  said  fund,  and  deducting  there- 
from,  tbe"ezpenBe8of  the  Tribunal  of  Arbitra- 
tion at  G«iMva."— |24B.lRe,41. 

5.  Tbe  clainutnls  were  paid  tbelr  proportion 
of  said  balance  as  so  slated  bj  tbe  accounting 
offlcers,  belngSS.22780S49  per  cent  uf  Uelrsaid 
jadinnent,  but  bave  Kcelved  no  part  of  tliat 
poitton  of  Mid  fnad  whlcli  was  so  retained  to 
reimbuiae  the  expenses  of  tbe  Tribuoal  of  Ai- 
bltndoD  at  Oeneva,  $349,168.40.  If  said  last 
named  sum  Is  not  l^^ly  chargeable  to  said 
fund,  the  claimant^  proportion  Ibereof  would 
be  t0,80e.03,  wblcb  the  defendants  have  not 
paid  and  whicb  the;  refuse  to  pay. 

The  court  thereupon  decided,  asaconcludon 
of  law,  that  the  claimaDts  were  entitled  to  re- 
cover tbesum  of  $6,S06.S8,  and  rendered  judg- 
ment accordingly. 

The  main  qucBlJon  in  tbis  case  Is  a  jurisdJc. 
tional  one.  On  bebalf  of  the  United  States  it 
Is  claimed  that  this  is  a  case  growing  out  of, 
and  dependent  upon,  the  Treaty  of  Wa^lng- 
ton.  concluded  May  8,  1871,  between  the 
United  States  and  Oreat  Britain,  and  pro- 
claimed July  4,  1871.  17  Blat.  at  L.  863;  and 
that  therefore,  by  tbo  expreasprovlsions  of  sec- 
tion 1066,  Revised  Statulesof  Ibe  United  States, 
tbe  court  of  claims  was  prohibited  from  taking 
jurisdiction  of  it.  On  bebalf  of  tbe  appellees 
It  la  contended  that  this  case  is  not  embraced 
within  the  class  of  cases  of  whicb  tbe  court  of 
claims  la  prohibited  by  section  1066,  Revised 
Statutes,  from  taking  jurisdiction.  But  if  that 
contention  cannot  be  sustained,  then  it  is  In- 
sisted by  appellees  that  said  section  1066  has 
been  repealed  by  the  Act  of  Congress  apptoTnd 
March  8, 1887,  U  Stat,  at  L.  MG,  and  is 


loni 


nger 

There  Is  no  dispute,  apparently,  as  to  the 

correctness  of  the  finding  of  tbe  court  below  on 

.K„      the  facta  in  the  case;  ndtber  is  tbere  any  very 

9*°'       great  contention  as  to  tbe  correctness  of  the 

Judgment  below,  if  it  be  found  that  that 

had  Jurisdiction. 

To  sustain  tbe  view  of  tbe  case  contended  for 

on  behalf  of  tbe  United  Btates.  mucb  reliance 

isj)laced  on  tbe  decisions  of  this  court  in  Oreat 

t  Intarance  Compang  v.  Untied  State*. 


%& 


Ion,  bowever,  that  a  very  broad  distinction  ._ 
Isis  between  those  cases  and  this  one.  In  tbe 
first  case  cited,  by  the  allegations  of  tbe  petition 
Itaelf,  the  claim  was  declared  to  grow  directly 
out  of  the  Treaty,  and  was  thus  clearly  de- 
pendent upon  it.  Tbe  petition  baset!  the  right 
of  recovery  on  tbe  provisions  of  the  Treaty 
itself.  No  statute  was  invohed,  noT  was  it 
charged  that  the  United  States  was  directly  and 


but  was  attempting  to  enfoice  an  allied  im- 
plied assumpait  on  Ibe  partof  tbe  United  States, 
'    '    nd  dependent  upon  the  Tretty 

„.._.  notwithstanding  tbe  laws  ot 

Congress,  which  expressly  excluded  Its  claim 
from  consideration,  and  from  payment  out  of 
the  fund  in  controversy,  Inst^dof  founding 
its  claim  on  any  law  of  Oongreas,  as  do  the 

f resent  cluroants,  the  company  Invoked  tha 
luiadiction  of  tbis  court  to  aet  wide  and  annul 
the  statute  provisions." 

Tbe  AlUtaOm  la,  in  prindple,  the  same  ■■ 
tbe  Onai  Wettem  Inavranu  (km.  In  that 
case  tbe  claim  on  which  the  suit  was  based  was 
alleged  In  the  petition  lobe  founded  on  a  Bea^ 
stipulation.  Ithad  beeosabmittedtothecom- 
mission  authorized  and  created  iu  accordance 
with  (be  provisions  of  tbe  Treaty  of  July  4, 
1868,  between  tbe  United  Slates  and  Mexico  (IB 
Blat.  at  L.  660),  fortheadjiistmentof  claims  of 
the  citizens  of  the  respective  countries  against 
the  government  of  tbe  other  fnr  Injuries  to  per- 
sons and  property;  and  the  award  of  that  com- 
mission was  that  tbe  Mexican  Oovemment 
should  pay  to  the  United  States,  on  account  of 
the  claim,  a  spedSc  sum  of  money,  out  of  which 
Ibe  United  Stales  migbt  retain  a  certain  amount 
on  account  of  certain  duties  orUinallv  paid  by- 
claimants,  bnt  Bubeequently  rerondea  to  tbem 
by  the  United  States.  Tbe  claimants,  having 
received  tbe  sum  specifically  awarded  to  tbem 


count  of  tbe  duties  aforesaid,  by  the  Secretary 
of  the  Treasury,  brought  an  action  in  Uie  court 
of  claims  to  recover  the  amount  of  said  duties. 
This  court  held  that  the  court  of  claims  had  no 
jurisdiction  to  entertain  sucbasuit,  and  ordered 
the  dismissal  of  the  pedtioo,  because  the  claim 
was  founded  on  and  grew  out  of  tbe  Treaty 
with  Mexico,  and  was  therefore  clearly  witbln 
tbe  provisions  of  section  1066,  United  States 
Revised  Steiuies.  The  reason  of  the  ruling  by 
this  court  in  that  decision  is  plain.  Tbe  claim 
there  in  controversy  was  expressly  recognized 
as  a  specific  claim  by  the  commission  organized 
under  the  provisions  of  the  Trea^  with  Mexico, 
and  was  therefore  dependent  upon  tbe  treaty 
and  grew  directly  out  of  it. 

In  this  case  the  reverse  is  tnie.  Tbe  TreatJ 
of  Washington  did  not  recognise  tbis  claim  as 
a  spedBc  claim.  Tbe  award  of  |16,SO0,OO0 
directed  lo  be  paid  by  Great  Britain,  wasto  tbe 
United  States  as  a  nation.  The  text  of  the 
TreaW  itself  speaks  of  the  "claimsonthepartof 
the  United  States,"  and  In  article  7  the  grosa 
sum  was  "to  be  paid  by  Qreat  Britain  to  tbe 
United  BUles."     It  is  not  necessary  tr  " 


whether,  i     '  ', 

gress  as  to  the  distribution  of  this  fund,  there 
could  have  been  any  le^l  or  equitable  right  in 
any  person  or  corporation  lo  any  portion  of  it. 
The  fact  that  tiie  Congrcssof  tbe  United  States 
undertook  to  dispose  of  this  fund,  and  to  ad- 
minister upon  it,  in  accordance  with  its  own 
conceptions  of  justice  and  equality,  i>recludes, 
at  leust  for  tbe  purposes  of  this  decision,  judi- 
cial inquiry  into  sucb  questions.  The  claim- 
ants had  to  rely  upon  the  Juallce  of  tbe  Qov- 
127  U.  8. 
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claimi:  and  Ihts  compensatioti  the  Tarloua  Acta 
of  Coognta  beretoioie  inentioDed  proTided. 
TtM  chlmtnt  tn  tbii  cue  doea  not  seek 


carer  upoD  ftnviuppoaed  obligation  create 
the  Tttatj  oCwaahloKton,  but  upon  the 
cific  mppropriatton  moae  in  ibe  Act  of  Jui 


Ritbfaction  of  tbla  claim  was  proTided.  The 
claim  may  Iberefore  be  said  to  be  "  founded 
upon  a  lawof  Congress,"  vltbintbemeBniDg  of 
Itev.  S»t.  §  10S9,  and  Iheretore  clearly  one  of 
wblcb  ihe  court  of  claims  could  take  jurlsdlo- 
lion. 

It  ma;  be  said,  In  oppoaltioii  to  tblt  view  of 
tb«  caae,  that,  had  Uiere  been  no  Treaty  of 
WasbiDEUm,  there  would  liavebeen  no  fand  of 
9t5.fi00.o00  to  distribute;  the  Act  of  June  6, 
1882,  wonid  aerer  hare  been  passed;  and  there- 
fore that  Ihe  Trea^  la  the  basis  of  al!  ■„■  sub- 
sequent legislation,  and  consequently  ihc  bafdi 
of  tUa  chOm,— in  other  words,  that  tbcrefora 
tbl*  claim  Is  "dependent  npon  and  grows  out 
of  the  Treaty  of  Washington. 

We  are  of  opinion,  bowcver,  t|)at  such  a  de- 
pnwEmey  upon  or  growitiQ  out  <f  is  too  remote 
to  come  within  the  meaning  of  Rev.  StaL 
$  1066.  In  oar  view  of  the  esse,  the  statute 
contemplates  a  dirtcC  and  prMi'mote  connection 
between  the  Treaty  and  the  claim,  la  order  to 
bring  such  claim  within  the  class  excluded 
from  the  Jurisdiction  of  the  court  of  claims  by 
Ber.  Stat.  %  1060.  In  order  to  make  the  claim 
one  arising  out  of  a  treaty  within  the  meaning 
of  Rev.  Stat.  fS  1060.  the  right  itt^f,  which  the 
petition  makes  to  be  the  foundation  of  the 
claim,  must  have  its  origin — derive  its  life  and 
exiaience — from  some  treaty  stipulation.  This 
ruling  is  analosous  lo  that  of  the  ancient  and 
tmimaal  role  relating  lo  damages  in  coinmoD- 
law  actions,  namely,  that  a  wrongdoer  shall  be 
held  tespoDsible  only  for  the  pronmaU.  and  not 
for  the  remoti,  cODseouences  of  his  actions. 

Thia  disposition  of  this  question  tenden  it 
y  to  coo^der  whether  section  1060 


has  been  repealed  by  Ihe  subsequent  Act  of 
Congress,  approved  March 8, 1887,  supra,  aii'- 
11  there  has  been  such  repeal,  it  la  admitted. 


an  handa,  that  the  court  of  claims  would  have 
Jurisdiction  of  the  case. 

On  the  merits  of  the  case,  we  think  there 
can  be  no  doubt  that  the  accounting  officers  of 
the  Treasury  Department  were  in  error  In 
charging  to  and  deducting  from  the  fund  the 
expenses  of  the  Tribunal  of  Arbitration  at  Oe- 
DBTtt.    The  payment  of  those  expenses  had  al- 

WTeady  been  provided  for  by  Congreaa  by  the 
Act  of  DecembeT21,18Tl,  17SUt.  atL.  U.and 
were  tiever  chargeable  to  this  fund. 

In  the  language  of  the  court  below.  "Section 
S  of  the  Act  of  June  B^  1880,  tvpra,  fixes  tiie 
amount  of  the  fnnd,  and  specifies  exactly  what 
shall  be  deducted  fromit,aDd  provides  that  the 
haUnee  ahsll  be  distributed  to  the  Judgment 
ciedltois.  The  Item  thus  deducted  was  not 
smoDg  those  thus  specified." 

We  are  tf  tfts  cpinion  that  (As  elahnanU  are 
entitled  to  their  thare  <^  the  amount  Ihvt  irn- 
jrroperly  dedaete.1,  aitdtae  deeUion  of  the  Court 
if  Vlaime  it  l/iertfore  nfflrniad. 


CHABLBB  H.  PAQB,  ^)pt., 

UNITED  BTATB8, 

(Sea  8.  a  Reporter's  ed.  m-«M 

3eetion  SI,  Btv.  Stat. — taeaney  tn  Oimgrem. 

1.  nie  proper  oonstruotlon  otaectloD  EI  of  the 
Revised  Statutes,  In  revard  ma  vaoanor  In  Oon- 
ETSBB.  la  that  the  pradeoessor  of  Ibe  persou  elected 
to  DU  a  vaoanor  must  be  a  psnoD  wlio  was  the  pre- 
deoeesor  In  the  mme  Cbnness. 

S.  One  iriiesa  creilentlaJB  showed  that  be  was 


regularly  titeUi^m 


H  not  to  have 


of  Oongrnss.  and  who 
— ',  and  served,  and 

daolared  by  Odd* 
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electod  to  fill  the  vabanor  in  ta 
wfthln  the  ueaninx  of  said  seotfoiL. 

[No,  1887.1 
Saimitted  April  X,  1888.  Deeded  April  16. 1888. 

APPEAL  from  a  ludgmeat  of  the  Court  of 
Claims  dismissing  a  petition  of  clnimant 
for  poy  as  a  member  of  Congress.     A;Sirm«d. 
The  facts  fully  sppear  la  the  opinion. 
Mr.  AIImii  Kntherfard  for  appellaJit. 
Jfr.  A.  H.  GKrlftud,  Attij-Oen.,  and  H^ 
bar  J.  May,  Atit.  Atty-Gen.,  for  appeUee. 

Mr.  JaMet  BUttehford  delivered  the  opin- 
ion of  the  court; 

This  is  an  appeal  by  the  claimant  from  a 
Judgment  of  the  court  of  claims,  dismisslag 
bis  petition,  on  the  following  facts  found  bv 
that  court:  An  election  was  held  on  the  4tn 
of  November,  1884,  In  the  Second  Congres- 
sional District  of  Rhode  Island,  for  the  purpose 
of  electing  by  the  people  a  representative  in  [68] 
the  Forty-ninth  Congress,  for  that  district. 
William  A.  Pirce  was  declared  by  the  proper 
authority  to  have  been  elected,  received  a  cer- 
tificate of  election  from  the  Governor  of  the 
State,  and  was  sworn  In  and  took  his  seat  In 
the  Congress  of  the  United  States  on  the  4th  of 
March,  1885.  His  election  was  contested  by 
Cbarles  H.  Page.  On  the  2Gth  of  January, 
1887,  the  House  of  RepresenUtivea  of  the  46fli 


not  elected  a  member  of  the  House  of  Repre- 
sentatives of  the  Forty-nlnUi  Congress  from 
the  Second  Congieasional  District  of  Rhode 
Island,  and  that  the  seat  be  declared  vacant." 
An  election  was  thereafter  held  In  Rhode 
Island  to  fill  auch  vacancy^  and,  on  the  SStb  of 
February,  1887,  Charlea  H.  Page  presented  to 
the  House  of  Representatives  a  certificate  from 
the  Governor  of  Rhode  bland,  setting  forth 
that  he  was,  on  the  3l8t  of  February,  1887, 
regularly  elected  a  representative  from  that 
State  in  the  Forty-ninth  Congress,  to  fill  the 
vacancy  caused  by  the  action  of  the  House  of 
Representalivea  In  declaring  the  seat  of  Wil- 
liam A.  Pirce  vacant.  Thereupon  Page  was 
sworn  in  and  took  his  seat.  Pirce  occupied 
the  seat  from  Uarcb  4,  188S,  to  January  25, 
1887,  was  recognized  as  the  sitting  member, 
voted,  served  on  committees,  and  drew  the 
salary  for  that  time,  amounting  to  $9,408.18, 
and  also  received  mileage  In  the  sum  of  (344. 
Page  occupied  the  seat  from  February  2S, 
.  1887,  to  March  8, 1887,  was  recognized  as  Ibe 
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SupRuiB  CouBT  or  THB  Ubited  Btatib. 


uyaS,  1887.  to  March  8,  1887,  tunounting  li 
tral.EB,  and  also  KcdTed  mileage  Id  the  nin 
of  Jl  TO  JO. 

Page,  by  bia  petition  to  the  court  of  clolmi 
cUmed  uat  lie  was  entitled  to  the  fall  pay  o 
$6,000  a  Tear  for  the  two  yean  from  March  S 
1886.  to  March  S,  1B87,  and  that  therefore  h 
waa  entitled  to  the  forther  payment  of  $9,468. 
18.  The  contentbn  of  Page  Ii  that,  on  th 
facta  found,  PIrce,  not  having  been  elected 
member  of  the  Forty-ninth  Oongresa,  wa 
never  such  member;  that  therefore  he  wa 
not  the  predeceswr  of  Page  within  the  mean 
ing  of  section  SI  of  the  Revised  Statutes;  an< 
that  the  member  of  the  House  of  Representt 
tives  from  the  Second  Congrearioaal  Dlstrlc 
of  Rhode  Island  in  the  Forty-eighth  Ooagiea 
was  such  predecessor. 

Section  Bl  of  the  Revised  Statutes  provide 
as  follows:  "Whenever  a  vacancy  occun  I 
either  House  of  Congress,  by  death  or  othei 
wise,  of  any  member  or  delegate  elected  or  ai 
pointed  thereto,  after  the  comoiencement  c 
the  Congress  to  wliich  be  has  been  elected  o 
aopoiot^,  the  person  elected  or  appointed  t 

If  it  ahalt  be  compensated  and  paid  from  th 


this  sectfon,  no  person  could  have  been  th 
predecessor  of  Page  unless  he  was  a  momtK 
elected  far  the  Forty-ninth  Congress;  an 
that  Pirce  was  declared  by  the  House  of  Sei 
resentatlvea  not  to  have  been  elected  sue 
memt>er.  But,  although  Plrcc  msv  not  hav 
been  so  elected,  it  does  not  follow  that  be  wa 
not  the  predecessor  of  Page  within  the  meat 
ing  of  section  61,  or  that  the  representative  t 
the  4etb  Congress  was  such  preaeci 
■m. . .1 1  l^ljj 

a  elected  to  fill 


son  is  to  be  found,  because  i 
was  duly  elected,  Pwe  had  no  , 
the  sense  of  section  SI,  tmd  that  section  doe 
not  apply  to  his  case.  But  we  think  that 
under  the  proper  construction  of  section  01 
Plrce  was  the  predecessor  of  Page  as  to  con 
pensatioo  or  salary.  His  credentials  showei 
that  he  was  regularly  elected;  he  must  hav 
been  placed  on  the  roll  of  Representatlves-eled 
under  section  81  of  the  Revised  Statnle*;  b 
was  sworn  In,  took  his  seat,  voted,  served  oi 
committees,  and  drew  the  salary  and  the  mile 
age.  Under  sections  S8  and  89  tie  waaentitle 
to  his  salary,  becauae  his  credentials,  in  du 
form  oi  law,  had  been  duly  filed  with  th 
clerk,  under  section  81,  and  because  he  tool 
the  required  oath.  Section  SI  refen  only  to 
vacant^  occurring  after  the  commencement  o 
a  particular  Oougrea^  atid  in  the  memberehli 
of  Umt  Congress;  and  the  reference  to  a  "prt 
deceasor"  is  plainly  tntoided  to  apply  only  I 
a  predecessor  in  that  Congress.  If  there  wa 
taj  snch  predeosMor  of  Pwe,  it  was  Flrce.  I 
there  was  no  predecessor  of  Page  in  that  Con 
gross,  section  SI  does  not  apply  to  the  case. 
The  Judgmt)^  ^  tin  Omrt  ^  CHairnt  it  i« 
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Wri^t  T.  BotOtTTg,  ISl  U.  B.  488,  SOI  (80: 
108»,  lOiSh  U.  8.  T.  UuUiam,  128  D.  B.  87 
(anU,  72);  Wmt.  U.  8.  13S  U.  8.611(80:798). 

Tbe  natato  does  not  begin  to  nm  until  no- 
tice of  the  dlttTOwat  of  the  tnut. 

Tbe  CtHnmigdoDer  of  the  Ocoenl  Land  Of- 
fice has   by  law  exclnBiTe  Jnriadlctlon  In  all 


power  to  audit  and  eetlle  all  pabllc  accounts 
Riating  to  the  pabltc  laods. 

See&UW»T.£lterA,107U.a  466(37:636); 
Marmia  v.  FMibie.  101  U.  S.  478  (36: 800); 
BMef  T.  Onnn,  SI  U.  8. 881  (28: 4S4). 

A  tnist«e  is  a  peraon  in  whom  Mme  estate, 
tnterat,  or  power  In  or  affecting  proper^of  any 
description  ia  vested  for  the  benefit  of  another. 

Pmj,  TmsCa. 

No  particular  form  of  words  la  raqulred  to 
create  a  trust 

4  Kent,  806. 

Tbe  repudiation  of  the  trust  must  be  clear 
and  uoequiTOcal;  the  knowledge  of  tbe  repudi- 
alioa  most  be  brou^t  borne  to  tbe  pttty  to  be 
affected  br  <t. 

a  a.  T.  Tayfor.  104  U.  a  233  (H:738),  and 
casea  dted.  See  alM>  ^pdda  t.  Smriei,  130 
0.8.880(80:718). 

This  wta  not  a  donation  In  tbe  sense  of  a 
gift  or  gratuity. 

Zonff  V.  Brmen,  4  Ala.  6SB. 

BtaUa  and  municipalities  mar  be  trustees. 

MeDoncgh  t.  MwrOock,  66  U.  8.  16  How.  867 
04:782). 

The  Ads  of  Oongreas  granting  tha  awamp 
laads  to  the  Stetes,  and  i»ovidln^  for  the  pay- 
ment of  the  indemnitiea,  ezprMsly  and  apecifl- 
cailr  provide  Ibat  they  (beli  be  applied  to  pur- 
poses derignated  with  oenalntj.  and  for 


87  U.  B.  83S(B4Kn3>;  Ameriem  Bmionnt  da. 
V.  Admnu  Own^,  100  XT.  8.  66  &SMS);  MiUt 
GmtUM  y.  BurUngUm  AM.  B.  R.  R.  Oo.  107 
U.  8.  664  (97:681). 

It  b  a  personal  trust  Id  tbe  public  fdth  of  llM 
State. 

DKnUin  Oaunty  t.  Dunklin  Cbuniir  iMM. 
a.  38  Mo.  466;  dx^  T.  JBoterh,  60  D.  B.  18 
How.  178(16:888). 

Mr,  Jvtttee  Blatehfevd  delivered  tbe  opin- 
ion of  the  court: 

TUs  is  an  appeal  hy  the  United  States  from 
a  Judgment  of  the  court  of  claims,  awarding 
to  the  Slate  of  Louisiana  the  sum  of  $48,573.71. 

Tbeie  ate  claims  of  two  kinds  involved  in  Uie 
suiL  Tbe  first  claim  ariaea  under  (he  Act  of 
Pebmafj  30,  tBll,  idiap.  21.  2  Stat,  at  L.  641, 
which  authortied  tbe  inhabitante  of  Louislane 
to  form  a  Constitntioo  anda  State  Qovemment. 
Tba  Stb  section  of  that  Act  provided  as  fol- 
low*: "Tlukt  Ave  per  centum  of  the  net  pro- 
ceeda  of  tbe  sales  of  tbe  lands  of  tbe  United 
States,  after  the  first  day  of  January,  shall  be 
*f>plled  to  taylng  out  and  construcnng  publio 
Toada  and  levees  in  the  said  State,  astbeLegls- 
tatnre  thereof  tav  direct. " 

The  second  dsun  arises  under  sections  1,  3, 
aai  and  4  of  the  Act  of  September  38,  1B60,  obap. 
84, 9  Stat  at  L.  61«,  and  secticws  1  and  3  of  tbe 
»7  U.  8. 


Act  of  Harch  3,  1869,  chap.  147. 10  S-at.  atL. 
684.  Sections  1,  3,  «id  4  of  tbe  Act  of  1860 
read  as  follows:  "That,  to  enable  the  State  of 
Arkansas  to  construct  the  necessary  levees  and 
drains  to  reclaim  the  swamp  and  overflowed 
lands  therein,  the  whole  of  those  ewamp  and 
overflowed  lands,  made  luiflt  thereby  for  cuM- 
vatton,  which  shall  remain  unsold  at  the  pas- 
sage of  this  Act,  shall  be,  and  the  same  are 
herebv,  granted  to  said  State.  Sec.  2.  That  it 
shall  be  Oie  duty  of  the  Secretary  of  the  Inte- 
rior, aa  soon  as  may  be  practicable  after  the 
passage  of  this  Act,  to  make  out  an  accurate 
list  and  plats  of  the  lands  deecrlbed  aa  aforesaid, 
and  transmit  the  same  to  tbe  Qovemor  of  the 
Slate  of  Arkansas,  and,  at  the  request  <rf  said 
Governor,  cause  a  patent  to  be  issued  to  the 
Stale  therefor:  and  on  that  patent  the  fee-sim- 
ple to  said  lands  shall  vest  hi  tbe  said  State  of 


iroceeds  of  said  lands,  whether  from  sade  o 


That  the  provisions  of  tliis  Act  be  extended  to, 
and  their  Denefils  be  conferred  upon,  each  of 
the  other  Stales  of  the  UDion  lo  which  such 
swamp  and  overflowed  lands,  known  and  des- 
ignated as  aforesaid,  may  be  situated. "  Sec- 
tion 1  of  the  Act  of  1896  provided  that  tbe 
President  should  cause  patenta  to  be  Isaued  to 
porcbasers  or  locators  woo  had  made  entriesof 
public  lands  claimed  as  swamp  lands,  prior  to 
the  isnie  cA  patents  to  the  Btate,  aspnmded  for 
by  section  2  of  the  Act  of  1860,  except  In  cer- 
tain specified  casea  Section  3  of  the  same  Act 
provided  as  follows:  "Hiat  upon  doe  proof,  by 
tbe  authorized  uent  d  the  Slate  or  Slates,  be- 
fore the  Commualona  of  tbe  Oeneral  Land 


Office,  that  any  of  the  lands  purchased  v 
swamp  lands,  within  the  true  Intent  and  meaa- 
Ing  of  tbe  Act  aforesdd,  the  purchase  money 

-*-    "  "lonatil  nvBT  bi  thB  uM  fltnlA  nr  HlatM  " 


shall  be  paid  over  to  the  said  State  or  Statea^' 
The  State  alleged,  in  Its  petitions  in  tbe  court 
of  claims  {lot  tMre  were  two  aulta,  which  were 
couBolldated),  that  tbe  moneys  due  lo  it  under 
the  Act  of  1811,  Instead  of  being  paid  over  to 
it  by  the  United  States,  had  been  unlawfully 
credited  upon  certain  bonds  alleged  to  have 
been  isaned  by  the  State,  and  ctaimed  to  be  held 
l^  the  United  States  as  an  investment  of  cer- 
tain Indian  trust  fundi;  that,  as  to  the  Acia 
of  1860  and  1866,  moneva  were  due  to  (he  State 
thereunder,  which  had  oeen  legally  aacertalned 
and  certified,  but,  Instead  of  bdng  paid  over  to 
the  State,  bad  been  credited  on  Dooda  of  Uie 
same  kind;  and  that  the  snma  referred  to  as 
being  ascertalDcd  aod  found  due  to  tbe  State 
were  trust  funds,  to  be  devoted  to  n»edflc  pur- 
poses, under  the  provirions  of  tbe  Acta  grant. 
Inethem  to  the  State.  O 

The  United  States,  in  addition  to  a  genera', 
traverse,  put  in  a  spedai  plea  of  set-oCalleg- 
hig  that  the  State  was  faidebted  to  the  United 
States  in  tbe  amount  of  Interest  which  bad  ac- 
crued on  bonds  issued  by  the  State  and  held  by 
the  United  States. 

The  court  of  claims  found  as  facto:  (1)  that, 
of  the  five  per  cent  fund  aocrulne  to  Uie  Btate 
under  tbe  Act  of  1811.  there  remdns  due  tmn 
the  United  States  b 
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tbe  books  of  tbe  TreagoTj  Departmenl,  the  f  ol- 
lowIiiK  nims:  War  8.  mn,  $18,603.11:  Jane  8, 
1888,  ♦«8.47:  February  7.  1884.  $92,778.51; 
maklDg  a  total  of  $88,488.69;  and  tbu,  ol  tho 
■waffip  land  fund  accrulne  to  tbe  Stale  under 
tbe  Acts  of  1660  and  ISHS,  there  remaini  due 
from  the  TJailed  States  to  the  State,  as  credited 
on  the  books  of  the  Treasun-  Department,  the 


foUowlng  sums:  Hay  36, 1^,  $8,81 
(ember  9, 1886,  $1,110;  Hay  S,  1887,  ,  . 
Hay  4. 1887,  $4^.69;  maUcga  total  of  $7.1! 


(;  Hay  8, 1887,  $1,780.41; 


at  fund  and  the 
_____  _    rcbBsed  by  in- 

divjduala  wttbin  tbe  Stale,  but  directed  thoee 
amounts  to  be  credited  on  moneys  due  the 
Uuitcd  States,  as  stated  in  flodlog  8;  and  that 
It  does  not  appear  tbal  tbe  state  authorities  had 
knowledge  of  this  proceedlnR;  (8)  that  the 
United  States  own  coupon  bonds  Issued  by  the 
titale,  amouoting  to  $87,000,  payable  in  1804, 
known  as  the  Ininan  Trust  bonds,  and  also  hold 
and  own  overdue  coupons  attached  to  those 
bonds,  representing  the  Interest  from  Hay  1, 
1874,  to  November  1,  1887,  smountlngto  $81,- 
080.  The  court  gave  a  Judgment  In  favor  of 
tbe  claimant  for  tbe  total  of  loe  two  amounts  of 
$86,489.69  and  $7,188.02,  namely,  $43,S72.71. 

The  contention  of  the  Dniled  States  In  the 
court  of  claims  was  that,  under  section  1069  of 
the  Revised  Statutes,  which  provides  tiiat  eveij 
claim  ag^nst  the  United  States,  cognizable  t^ 
that  court,  shall  be  forever  barred  unless  the 
petition  setting  forth  a  statement  thereof  is 
tiied  in  the  court  within  six  yean  after  the  claim 
first  accrues,  the  court  had  no  jurisdiction  in  re- 
spect to  the  sum  of  $18,A02.71,  credited  on  the 
books  of  the  Treasury  Department  on  the  8th 
of  May,  18T9.asapartoftheflvepercentfucd, 
because  tbe  first  of  tbe  two  petitions  was  ant 
filed  until  February  1,  1887.  Deducting  this 
sum  of  $18,603.71  from  the  $48,572.71  would 
leave  tho  sum  of  $39,970;  and  it  was  contended 
by  the  United  States  that  the  claim  for  this  sum 
was  more  than  covered  by  the  set-oS  of  the 
$8I.oeo  due  by  tbe  State  on  the  coupons  on  the 
Indian  Trust  bonds. 

The  court  of  claims  held  that  the  two  funds 
tn  question,  in  the  treasury  of  theUniied  States, 
were  trust  moneys,  to  be  held  lor  special  pur- 
poses, at  first  by  the  United  States,  and  by  the 
State  after  a  trausfer  to  it;  that  tbe  trust  bad 
not  been  disavowed  or  annulled  by  Congnes; 
that  it  became  tbe  dutv  of  theexecutlTe  omcet« 
of  the  United  States,  u  charge  of  the  funds,  to 
hand  tbem  over  (o  the  State  as  a  sncceeding 
trastee;  Oiat  tbe  credit  given  to  the  State  In  the 
Treasu^  Department,  on  its  indebtedness  to 
the  United  Btataa,  for  the  amount  of  the  con- 
poos  on  the  Indian  Trust  bonds,  was  without 
authority  of  law;  that,  consequently,  tbe  funds 
were  free  from  llatiility  to  the  set-off;  and  that 
the  claim  of  the  Slate  to  tbe  $18,603,71  was 
not  barred  by  sectioD  1069  of  the  Revised  Stat- 


in Ameriean  SknigrarU  Qo.  v.  WriaM  County, 
97  U.  B.  880  [34: 9121,  at  October  Term,  1877. 
the  Stale  of  Iowa  had,  hy  statute,  granted  the 
swamp  lands  to  tbe  counties  of  Uie  Slate  in 


which  they  might  be  found,  with  an  injunction 
that  the  lands  and  their  proceeds  abouid  be  ap- 

eroprlated  to  reclaiming  tbe  swamp  lands:  and 
',  when  this  was  accomplished,  aoylhlng  was 
Ifflt,  to  building  roads  and  bridges  over  tho 
same;  and  lastly,  tbe  rcroainder  to  be  used  in 
building  roads  and  bridges  in  other  parts  of  the 
county.  By  subsequent  legislation  of  the 
State,  tbb  counties  were  authorised  lo  depart 
from  this  iu^uDeiinn,  and  to  use  the  lands  for 
public  buildings  and  internal  improvemenin; 
out  the  assent  of  the  majority  of  the  voters  of 
tbe  countyio  sucb  purpose  was  required.  Tbe 
State  also  authorized  the  sale  of  all  tbe  Innds  to 
any  person  or  corporation  by  s  written  con- 
tract, Id  be  in  like  manner  submitted  to  tho 
vote  of  the  county;  but  the  saJe  was  lo  be  sub- 
ject to  the  proviso  that  tbe  vendee  should  inke 
tbe  lands  subject  to  all  tbe  provI^.noH  of  the 
Actof  CongressoflSSO.  WngbtCounty,  with 
the  assent  of  a  majority  of  the  voters  of  tbe 
county,  having  contracted  in  writing  with  the 
Emigrant  Company  to  sell  lo  it  all  the  swamp 
lands  In  the  county,  and  tbe  claim  of  ibecounty 
for  indemnity  aninst  the  United  States  for 
swamp  lands  which  bad  I)een  sold  by  the 
United  States,  and  having  executed  a  deed  of  a 
quantity  of  the  lands  to  the  company,  the 
county  filed  a  bill  tn  eqnl^toset  aside  thecon- 
trnct  and  deed,  and  obtained  a  decree  to  that 
eSecl  in  the  circuit  court  Id  tbe  opinion  of 
this  court,  delivered  by  Mr.  Jvtfire  Mfller,  the 
proposition  ureed  by  tbeplaintill  in  tbe  suit 
was  considered,  nsmely,  that  tbe  contract  was 
void  on  Its  face  because  it  coutemplstcd  a  di- 
version of  the  fiind  in  violation  of  the  originsl 
grant.  As  regarded  that  proposition,  tbe  court 
said:  "It  is  notneceasaiy  lo  decide  it  In  this 
case,  and  we  do  not  decide  that  the  contract  is, 
for  that  reasou  alone,  void.  But  we  are  of 
opinion  that  any  purchaser  of  these  lands  from 
the  county,  or  of  tlie  claim  of  Lhe  county  to 
indemnity,  must  be  held  to  know  that  In  tbe 
bands  of  the  county  they  were  Impressed  with 
an  important  public  trust;  and  that,  in  examin* 
Ing  inio  lhe  fairness  and  honesty  of  such  a 
purchase,  this  consideration  constitutes  an  im- 
portant element  of  the  decision."  Tho  court 
then  proceeded.  In  its  opinion,  to  hold  that 
(he  contract  must  be  regciadMl,  because  of 
what  amounted  to  fraud  in  the  manner  in  which 
it  was  procured,  namely:  that  the  officers  and 
dtizens  of  the  county  were  Ignorant  of  tbe 
nature  and  value  of  what  they  Vere  selling; 
tbat  the  vendee  was  well  informed  in  regard  to 
both,  and  withheld  such  Information  unfairly 
from  the  officers  (d  the  coun^;  and  that  there 
was  a  provision  in  tbe  contract  "tor  a  diversion 
of  the  fund  to  other  purposes,  a  gross  inade- 
quacy of  consideration,  and  a  sucoMsful  specu- 
lation at  tbe  expense  of  tbe  rights  of  tho  public" 
Questions  arising  under  thf>  same  Act  of  Con- 
gress of  1850,  and  tbe  same  legislation  of  Iowa, 
came  before  this  court  again,  at  Ociober  Term, 
1879,  in  Emu^rcmt  Oo.  v.  Adami  OoutUs,  lOt)  U. 
8.61  [20:668].  In  that  case  tbe  County  of  Adama 
had  made  a  contract  with  the  Emigrant  Com- 
pany to  convey  to  it  the  county's  swamp  lands, 
and  claim  for  indemnity  against  tbe  United 
States  on  account  of  swamp  lands  which  had 
been  sold  by  tbe  United  States;  and  had  given 
a  deed  in  pursuance  of  the  contract  It  aftei- 
wards  filed  a  bill  to  rescind  the  contract  aad 
«7  U.  8. 
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Ilie  deer),  ud  obtained  la  the  drcult  court  ad^ 
em  (o  tbM  effect,  irUch  thla  coort  revened. 
The  case  wu  twice  argued  bere.  In  theoptn- 
foa  of  tbe  ooort,  delivered  t^  Mr.  Jvstia  Brad- 
lej,  it  wu  stated  that  Uwre  waa  no  uifficieut 
proof  tbal  (be  contract  waa  procurad  by  (alM 
and  haudnleat  repreeenlatioiiB.  It  was  also 
Mid  of  tbe  Act  of  1850,  tbat  bj  It  the  lands 
••were  gmnted  to  the  several  Statea  tn  which 
thej  lie,  tor  a  purpoee  expresaed  on  tbe  face  of 
tbe  Act:  and  that  purpoee  waa  'to  enable  tbe 
State  U>  conatnict  the  necessary  leve^  and 
drains  to  reclaim  them.' "  Tbe  opinion  added: 
"Our  flret  view  was  that  this  trust  was  so  ex- 

S licit  and  controltiDKas  to  invalidate  tbe  acbeme 
nallv  devised  bv  tbe  Legislature  of  Iowa  for 
the  dupoaal  of  tne  land,  and  under  wblcb  the 
otmtmct  In  queslion  was  made.  B  it.  on  more 
mature  reflection,  after  bearing  additional  ar- 
gument, we  are  satisfied  tbat  such  a  result  did 
not  neceeaarily  foUow."  The  opinion  then  re- 
fen^  to  tbe  Act  pawed  by  tbe  Legialature  of 
Iowa  in  18S8,  by  wblcb  it  was  declared  that  it 
aboDld  be  competent  and  lawful  for  tbe  coun- 
tlta  owning  swamp  and  overfiowed  lands  to  de- 
vote Ibe  same,  or  the  proceeds  thereof,  either 
in  whole  or  in  part,  to  tbe  erection  of  public 
B8)    hnildinpi  for  tbe  purpose  of  educsdon,  for  the 


buiidinc  of  bridges,  nrnds,  and  blghwBTS,  and 
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which  such  lands  belonged.  The  opinion  then 
proceeded:  "Tbe  contractin  dlsputewasmade 
imder  tbia  law,  and  our  flrat  impression  waa 
that  It  introduced  a  scheme  subversive  of  the 
trust  Imposed  upon  tbe  Slate  by  the  Act  of 
CoogTCfla;  tbat  its  effect  was  to  devote  the  lands 
and  ptocecds  thereof  to  purpoees  different  from 
those  which  the  origlnd  gnot  was  Intended  to 
secure;  tbat  it  threw  off,  or  endeavored  to 
Ihmw  off,  aUpublicreeponsibillty  in  relation  to 
Ibetruat;  and  hence  thai  the  scheme  Itself  and 
tbe  contract  baaed  upon  it  were  YtM.    But  a 


These  were  declared  to  bu  toenable  tbe  State  to 
redalm  tbe  lands  by  means  of  levees  and  drains. 
Tbe  pnvlao  of  the  second  aectton  of  the  Act  of 
Congress  declared  that  tbe  proceeds  of  tbe 
landi,  whether  from  sale  or  direct  appropria- 
tion ill  kind,  should  be  applied  exclusively,  as 
far  aa  neoeaaoiy,  to  these  purpoeea.  This  lan- 
rnage  implies  tbat  tbe  State  was  to  have  the 
niB  power  of  disposltitHi  of  the  lands;  and  only 
give*  direction  as  to  tbe  application  of  tbe  pro- 
ceeda.aodof  tbisapplicatloDonlv  'asfarasne- 
ceaaarT*  to  secure  the  object  specffled.  It  is  very 
qpcMloasble  whether  the  security  for  the  ap- 
pUcatiOQ  of  tbe  proceeds  thus  pointed  out  doea 
not  rest  upon  tbe  good  faith  of  tbe  State,  and 
wbetber  Itia  Stale  may  not  exercise  its  dlacte- 
tlon  In  tbat  behalf  without  being  Iteble  to  be 
called  to  account,  and  without  affecting  tiie 
titles  to  the  lands  disposed  of.  At  all  events,  it 
would  aeem  that  Congresi  alone  has  tbe  power 
to  enforce  tbeconditlona  of  tbe  j^rant.  either  by 
a  rerocatlon  thereof,  or  other  suitable  action, 
fai  a  clear  caae  of  violation  of  the  conditions. 
And,  as  tbe  appIicatloD  of  tbe  proceeda  to  the 
asmad  objects  la  cmly  preacrlMd  'as  far  as 
187  C.8. 
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necessity.  In  tbe  present  case  It  Is  not  shown 
by  alle^tions  in  tbe  bill,  or  otherwise  (If  such 
aabowingwouldbe  admissible),  that  any  neces- 
rity  existed  for  devoting  the  proceeda  of  thn 
landa  in  question  to  the  purposes  of  drainage. 
No  case  Is  shown  as  tbe  basis  of  any  complaint, 
even  on  the  part  of  tbe  Qeneral  Government. 
much  less  on  the  part  of  the  County  of  Adams, 
which  voluntarilv  entered  into  Iho  arrange- 
ment complainca  of.  Our  ooncluHion,  there- 
fore, is  tbat  this  objection  to  tbe  vallditv  of  tbe 
contract  cannot  prevail."  Tbe  opinion  then 
overruled  the  olliir  grounds  urged  in  favor  of 
the  plaintiff,  reversed  tbe  decree  below,  and  di- 
rected a  decree  to  lie  entered  dismissing  ttie  bill 
without  prejudice  to  the  right  of  the  county  to 
bring  an  action  at  law  for  any  *«each  of  the 
terms  of  the  contract. 

The  provislona  of  the  Swamp  Land  Act  of 
18S0,  and  of  the  Iowa  statutes  In  regard  to  tbe 
swamp  lands,  were  again  cooslderM*  by  this 
court  In  JUiOt  Ominty  v.  Bvrlington  A  M.  R.  B. 
a.  Go.  107D.  8.  667  [27:678]  at  October  Term, 
1863,  tbe  opinion  of  the  court  being  delivered 
by  Mr.  Juttiet  Bradley.  In  tbat  case  refer- 
ence was  made  to  American  Emigrant  Go.  v. 
Wright  County,  tupra,  and  It  was  said  tbat  the 
contract  there  "was  declared  to  be  void  for  ac- 
tual fraud  of  tbe  grossest  character,"  and  tbnt 
tbe  question  aa  to  wbetber  the  disposition  of 
the  lands  operated  aa  a  dicersion  of  the  fund. 
in  violation  of  the  original  grant,  waa  not  fully 
considered.  Tbe  opinion  uso  referred  to  ihc 
case  of  American  Emigrant  Co.  v.  Adam*  Chun- 
ty,  tupra.  and  quoted  a  large  part  of  the  ex- 
tract above  given  from  tbe  opinion  in  that  caae, 
and  then  added:  "Upon  further  consideratiou 
of  tbe  whole  subject,  we  are  convinced  that  the 
suggestion  then  made,  tbat  tbe  application  of 
tbe  proceeda  of  these  lands  to  the  purposes  of 
tbe  grant  rests  upon  the  good  fi^th  of  the  State, 
and  that  the  Stale  may  exerdse  its  diacrelion  as 
to  the  disposal  of  them,  is  the  only  correct  view. 
It  ia  a  matter  between  two  aovereign  powers, 
and  one  which  private  parties  cannot  bring  into 
discusaloa.  Swamp  and  overflowed  lands  are 
of  little  value  to  the  government  of  United 
Statea,  whose  prindpal  iolcteat  in  them  is  to 
dispose  of  them  for  purposes  of  revenue; 
whereas,  tiM  State  Oovemments,  being  con- 
cerned In  tbdr  settlement  end  improvement.  In 
the  opening  up  of  roada  and  other  public  works 
through  them,  in  tbe  promotion  of  tbe  public 
beatlb  by  aystema  of  drainage  and  embank- 
ment, are  far  more  deeply  Intereaied  In  having 
the  diapoaal  and  management  of  them.  For 
these  reasons,  it  was  a  wise  measure  on  the  part 
of  Conness  to  cede  these  landa  to  tbe  States  In 
which  they  lay,  subject  to  tbe  disposal  of  their 
respective  L<«{a)atnree;  and,  although  It  la 
spwially  provided  that  the  proceeds  of  such 
lands  shall  be  applied,  'as  far  as  necessary,'  to 
tbelT  reclamation  by  means  of  levees  and 
drains,  this  ia  a  duty  which  was  Imposed  upon 
and  assumed  by  tbe  Stales,  alone,  when  they 
accepted  tbe  grant:  and  whether  faithfully  per- 
formed or  not  is  a  question  between  tbe  United 
States  and  tbe  States;  and  ia  neither  a  trust  fol- 
lowing the  lands  nor  a  duty  which  private  par- 
ties can  enforce  aa  against  the  Stale.' 

These  viens  were  confirmed  in  the  OMa  of 
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Uagor  y.  Beelamalion  Dutriet,  111  U.  B.  701, 
718  [88:509,  STll  at  October  Term,  1688,  wbem 
b  WW  nid  of  tbe  Swunp  Luia  Act  of  1800 
tliBt  flu  sppropriatlon  of  the  proceeds  ot  tbe 
Mle  of  tbe  landa  leited  solelf  In  tbe  good  faitb 
ot  tbe  State;  and  tbat  itadiacietloii  IndbpoaiDg 
of  Ifaem  was  Dot  controlled  b^  Um  conditioa 
mentioned  to  the  Act,  as  ndtber  ■  contract  nor 
a  tnut  tollowine  the  landa  was  tfaeiebf  created. 
luthecuecdZMiaianaT.  UkOtd  8lata,iii 
CL  a.  SSI,  tbe  Stale  of  LonWaiu  toed  tbe 
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meot  for  both  claims,  amountlDg  to  t71,SSS.M, 
which  was  affirmed  by  this  court.  In  United 
State*  V.  LouMana,  128  U.  6.  S3  [aaU,  69]. 
In  tbat  case  tbe  United  Slates  interposed  the 
defense  ot  the  limitation  of  six  years  as  to  the 
swamp  land  claim,  Tbe  court  of  claims  held 
that  tbe  action  of  tbe  Commlsdoner  of  the  Gen- 
eral Land  Office,  under  section  S  of  the  Act  of 
1866,  in  determining,  on  proof  by  tbe  aeeat  of 
tbe  State,  that  any  ti  the  swamp  laaa  bad, 
wnbin  the  meaning  of  the  Act,  been  sold  by 
tbe  United  Sintes,  so  as  In  bring  into  force  tbe 
requirement  that  the  purchase  money  should 
be  paid  over  to  the  State,  was  Decessaiy  to  a 
right  of  action  for  tbe  mooqr  on  the  part  of  tbe 
Slate;  and  IliBt,  as  such  acoon  in  tbat  case  did 
[1911  not  occur  more  than  six  years  before  the  bring- 
ing of  the  suit,  tbe  limitation  pre0crit>ed  by  sec- 
tion 1009  of  tbe  Revised  Statutes  did  not  ap- 
ey.  A  set-(dl  at  coonterdaim  was  interposed 
that  casebyflie  United  SUUes,  tbey  alleging 
Ibtl  tbe  amount  dne  by  dtlzena  of  the  State  of 
Louisiana  to  the  United  Slates  for  the  direct 
tax  leriedbrflteActof  August  11.1861,13  Stat. 
atL-  298,  was  a  proper  subject  (d  set-oS  against 
the  daim  of  tbe  State  in  Uie  suit  This  con- 
tenUtm  of  the  United  States  was  oTerruled  by 
tbe  court  ot  daims,  on  tbe  ground  that  tbe 
StatebadDeTcrassamedthepaTmentotthetax 
assessed  under  tbe  Act  of  iSfll.  On  tbe  ap- 
peal to  this  court  by  the  United  States,  128  U. 
S.  83  [anU,  8S],  it  was  said,  in  the  opinion  of 
tbe  court,  delivered  bv  Mr.  Jtulice  Field,  that 
the  Statute  of  Limitation  a  did  not  seem  tobave 
any  application  to  tbe  demand  arising  upon  tbe 
Swamp  Laud  Acts;  and  that  as  the  Commis- 
sioner  of  tbe  General  Land  Office  bad  not  found 
and  certlQed  the  amoimt  due  to  the  State  from 
tbe  sales  of  swamp  lands  until  the  30lh  of  June, 
1886,  and  the  suit  was  commenced  in  Septem- 
ber, 1886,  the  limitation  of  the  Bistuu  did  not 
apply  to  the  case.  It  was  further  beld  tbat  the 
Stale  was  not  liable  for  tbe  taxes  assessed  un- 
der the  Act  of  August  0,  1861,  against  tbe  real 
property  of  private  Individuals  in  tbe  Stale, 
and  that  the  cbort  ot  claims  had  Jurisdiction  of 
tbe  action.    ''^erefniB  the  Judgment  wc     ' 

In  accordance  with  the  views  of  this 
in  the  cases  above  cited.  It  must  be  held  tbat 
the  proceeds  of  the  swamp  lands  are  not  sub- 
ject to  a  property  trust,  either  in  the  hsnds  ot 
the  United  States  or  bi  those  of  the  State,  in 
such  sense  that  the  claim  of  the  United  Stales 
upon  the  State  for  the  overdue  coupons  on  tbe 
Indian  Trust  bonds,  Involved  tn  the  present 
case,  cannot  be  set  off  against  the  claim  ot  tbe 
State  to  the  swamp  land  fund. 

Under  the  Act  of  1800  the  swamp  landa  are 
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the  State  to  any  other  object  la  to  M  taken  as 
tbe  declaration  of  its  judgment  that  the  ap-  f  h 
plication  of  tbe  proceeds  to  tbe  reclamation  of 
the  lands  Is  not  necessary.  By  the  2d  section 
of  the  Act  of  1855  it  Is  provided  that  the  pnr^ 
chase  money  received  by  the  United  Slates  Cor 
the  swamp  lands  sold  oj  them  shall  be  paid 
over  to  the  State.  There  la  notblng  in  toese 
provlaiona  of  tbe  character  of  a  property  trust, 
and  Dotbiog  to  prevent  the  appUcatioD,  by  the 
Stale,  of  the  swamp  land  tnoa  to  genera]  pur- 
poses If  thepowereiristsaoywheretoenforoe 
any  prorisiona  attached  to  the  grant.  It  redden 
in  Congress,  and  not  in  the  coart        * 

The  same  vlewB  apply  to  the  proviston  as  to 
theflve  per  cent  fund,  in  the  Act  of  1811,  tbat  It 
shall  be  applied  to  laying  out  and  coustmctlng 

Ejbllc  roads  and  levees  In  the  State,  "as  tba 
egJslHturetbereotmay  direct;"  and,  as  to  both 
the  five  per  cent  fund  and  the  swamp  land  fund, 
we  are  of  opinion  that  neltbN  of  Ibem  is  of 
audi  a  character  that  tbe  debt  due  to  the  United 
States  by  tbe  SUte  of  Louisiana,  for  the  over- 
due coupons  on  Ibe  Indian  Trust  bonds,  can- 
not be  set  off  against  the  fond  which  la  in  tbe 
bonds  of  the  United  Slates.  This  bein^  ho,  it 
follows  that  the  limitation  ot  section  1066  of 
tbe  Revised  Statutes  Is  a  bar  against  the  recov- 
ery of  the  Item  of  (13,602.71  of  tbe  Ave  per 
cent  fund,  credited  May  8,  1870,  and  tbat  the 
amount  ot  tbe  set-off  of  $31,080,  tor  coupona 
falUng  due  up  to  November  1,  1887  on  the 
Indian  Trust  bonds.  Is  a  valid  set-off  against 
tbe  remainiag  $39,970,  and  is  more  than  suffi- 
cient to  extinguish  that  item. 

Jl  reruia  from  llUte  viati  that  the  judgment 
qf  tht  Court  of  Qaim*  mutt  ht  rtntned,  jnd  th» 
earn  be  remanded  (a  tfial  arart,  viith  a  direetion 
to  ent«r  a  judgment  m  fawr  <if  the  tTnUed 
atatei. 

EHHA  J.  BLACBXOCK  rr  ai,-,  Appt».. 

JACOB  SMALL  et  ai,. 

(8ee  8.  C  Beporter'a  ed.  BO-IOS.) 

Juriidietiortof  circuit  court — action  bjf  a*eignM 

— decree  diemitting  tuit, 

1.  The  Ciroult  Court  of  tlie  Unltod  State*  bas  a» 
luiisdictdoQ  ot  a  lull  wblob  la  fubstantlaltr  brand 
for  tbe  beoeflt  of  one  ot  Uie  defendants,  naDkyl 
therein,  who  was  at  the  time  ot  the  oommenoo- 
ment  ot  the  mil,  and  has  since  oontlnued  to  be,  a 
citizen  of  the  oune  State  with  another  defendnnC 
therein,  aaalost  whom  ihe  aubalanUal  roUef  in  the 
action  U  diuimcd. 

t.  An  action  to  recover  amount  ot  a  bond,  and 
for  a  foreclosure  of  themortsatre  siveo  to  secure 
It,  Ud  B  sole  of  the  morUnged  prsmlses,  [s  not 
within  tbe  JurtsdlctlOD  of  ibe  circuit  court,  when 
brousht  bv  an  HSBignee  ot  the  bond,  in  a  case  '  ~ 
whIoE  "■ ■ "  — — '■ 


the  anignor  could  not  prosecute  midh   ■ 
ought  to  havedlB- 


8.  Where  the  oironlt „-. 

mlsBBd  a  suit  for  want  ot  lurladloUoD, 
Uie  merits,  its  decree  dlamiadnB  It 


-_  — ^d  tbe  case  renunded.wjth  dtreiv 

IB  the  suit  tor  want  ot  jurlsdlatlon, 
[No.  148.] 


Argued  April  10.  11, 18S8,    Derided  April  iS. 


lasT. 


B1.AOKLOCK  r,  SiuiL. 


APFKALtromftd«eneof  tbeClrcait  Oonrt 
of  the  United  Btatea  for  the  District  of 
Boatb  OMolIna,  dbmladng,  on  the  merlta,  » 
.       __   .  -j^^   ptyment  In   OoafedenU 
f  a  hmiA,  and  to  re-establleh 


TranuT  noUa  of 
tbe  bond  and  the  a 

nt  of  the  bond  aw         . 

Ttgazed  premise*.    Bacmed.  a 
rtmandtd,  wi'vi  dirteiiont  to  ditmiti  thetuitft 


and  the  acownpanylng  mortgage,  and 

rMrnumtofthebondandmc-' ■■--■- 

vba  moTtgazed  premise*. 


idmotlgage,  and  sale 


.  IT.  A  n  U.  &  4  Wall  ^ 


-  wnU  If  jvrUaitiion. 

The  facts  are  fuUy  staled  In  the  opinion. 

Memn.  B.  K  RntledsB  and  Jamti  Loitndn 
tor  appellautai 

Small  fcnnw  be  was  dealiDK  with  A  trustee. 

Magvood  T.  R.  B.  Bank,  B  S.  C.  801;  Sham 
V.  SptMetr,  100  Haas.  888;  Lowrj/  t.  (Wtiur- 
eiai  *  F.  BoTtk,  Tanev,  0.  C.  Dec  ""  — 
834.  8861  BuglM-  "  "  «  "  -  ' 
<18: 908). 

He  knew  that  this  moDC^  was  not  legal  ten- 
der, eren  nnder  the  Conatltation  of  t&  Con- 
federate StaUa.    He  knew  It  wu  below  par. 

Ward  T.  Anttft,  74  U.  a  7  Wall  4«I  <»:»»); 
a>rn  Y.  LocOtart,  84  D.  S.  17  Wall.  B8I  (21; 
«60). 

The  entire  transaction  Is  an  abaolnle  nul- 
lity. 

nUJcman  t.  Jonet,  76  U.  8.  S  Wall.  SOI  (19: 
8G9):  Dtfeing  t.  PeMiearitt,  H  U.  S.  196,  196 
<34:  650);  MeBum^  t.  Canon,  99  U.  8,  G70 
(2S:881);  A«lsT.  Aomt,  86  U.  6.  22  Wall.  307 
^771);  fittov>»  ▼.  X*P^,  117  U.  8.  888 

Enatntee  of  ZJmitations  do  not  apply  to  pro- 
cerdinga  in  eqnItT. 

atii&an  T.  Pariland  4bK.B.B.Oo.U  U. 
&  811  (24: 326);  Broum  t.  Amm  VUta  Counts, 
9B  v.  B.  101  (24: 428). 

The  mle  that  the  Btainte  of  LlmltatJous  runs 
in  favor  of  a  direct  trustee  from  the  date  when 
he  did  some  act  which  brolce  the  trust  relation, 
of  wfairh  the  cwtut  giw  trvti  had  notice,  does 
not  apply. 

StcuT,  Eq.  Jur.  tS20  a;  Btd^  v.  BiddU,  S 
Ricb.  Eq.  81;  Bnddngton  v.  Camlin,  4  Strob. 
Eq.  196:  JTooK  t.  Porelter,  Bail  Bq.  186;  Ptt- 
tvt-r.  ClnMtM,  4Rich.  Eq.  101;<E^kh{«;t.  £<m- 
Hti.  120  V.  a  886  ^:  71^. 

In  order  tiiat  acquiescence  and  release  or  con- 
firmation ma;  be  a  good  defense,  the  cesftt^  que 
tmtt  must  be  tuijutit,  and  aot/mte  eottrt  or 


how  those  facts  woold  be  dealt  with  If  brought 
before  a  court  of  eqaitr. 

Lewin,  Tr.  778;  ffiB,  Tr.  882;  CfactewH  v. 
GtolnuUt,  1  Rate.  &  U.  4SSi8.0.S  Russ.  Q74. 

A  pwi;  b  not  estopped  by  silence,  unless  It 
ba*  misled  another  to  his  hurt. 

I%Hadeipkia.  W.  ttB.B.B.  Oe.  t.  Dubott,  79 
V.6.  i2VtillLit<S0:am: LoumdMY.  ChUubn, 
2  MeCoti,  COl  4(U;  Sntll  t.  Atlantic  F.  d:  M. 
Int.  Co.  98  U.  S.  90, »  (20: 51,  05);  HopHnt  \. 
Mamfek,  1  HIU,  Eq.  251;  Manh  t.  Whitmore,  88 
n.  &  81  Wall.  181  (82: 483);  Daniap  v.  BaU.  6 
U.  a  2  Cranch.  180  (2:  246);  Upim  t.  TrOil- 
todc.  91  U.  8. 40  (32:208);  Qi>npi«a  t.  HoU.  113 
C.  8.  890  (89: 488). 

When  the  aoit  Is  brought  for  a  t<mians  tak- 
ing or  wrongful  detention  of  the  Dfaattel,  then 
the  remedy  accrues  to  the  person  who  has  the 
lig^t  of  proper^  or  of  possession  al  the  time. 
U7  U.  H. 


tain  a  suit  In  the  circuit  court  to  reoorer  posses- 

.    "     " "  _.       damages  for  1» 

capdonordetention.tboaji^  the  court 


rion  of  the  speclflc  thing,  or  du 


l%e  asdgnee  of  a  chose  In  action  mn  main 
itin  the^ — " ' 

-ongfulcLr , 

would  hare  no  Jurisdiction  of  the  suit  if  bron^t 
by  a«dgDOTS. 

BaAntU  t.  Etnned]i,  70  U.  &  •  WalL  391 
(IB:  788). 

Having  obtained  rightful  Jurisdiction  of  the 
parties  and  the  subject  matter  of  the  action  for 
one  purpose,  the  court  will  make  its  jorisdlo- 
doD  effectual  for  complete  relief. 

OW  T.  QaOagher,  98  U.  8. 206  fflS:  881);  Tay- 
Im  t.  XerdUmU  F.  Itu.  Go.  60  U.  8.  9  How. 
890  (18:  187);  Ward  t.  Tbdd.  103  U.  B.  839  (26: 
840);  6toii.Eii.%»4a;  QualUtbaamr.Blaek, 
24  8.C.BB: 

JurisdIctlOD  Is  not  oosled  by  the  fact  that  one 
defendant,  who  has  a  like  and  several  interest 
with  the  plaintiffs.  Is  a  dtlzen  of  the  same 
State  with  the  defendant  iwalnst  whom  the 
plafetiib  make  their  contentton. 

Mtutr  T.  DOawire  B.  B.  Qmtt.  Oa.  100  U.  8. 
467  («:  898);  Barm*  v.  Baitimort.n  U.  B.  6 
WalL  283  (18:836);  Willianu  v.  ffi>ttatM,  104 
U.  a  210(26: 719);  FtnituuJar  Iron  Co.  v.Slont, 
191  n.  8. 683  (80: 1030);  Ciwesr  AB.&M.  Oo. 
V.  FiortnMB.M.  &.  86U.a  18  WaU. 668(91: 
Bl4 

The  foredosura  proceedings  will  be  anclllaiy 
to  the  origlnitl  suit;  and  su(£  proceedlnars  are 
maintainable  without  reference  to  the  cltlzen- 
ehip  or  residence  of  the  parties. 

KrippmdorfY.  Hmld,  110  V.  S.  276  (28: 148); 
Chriittiuu  V.  Rutteti.  81  U.  8.  14  WaU.  B3  (30: 
768);  Jontt  V.  Aitdreiet,  77  tJ.  S.  10  WsU.  881 
(10: 986);  JWAi  B.  M.  Oo.  v.  Miutmri  Pae.  B. 
Co.  Ill  U.  a  823  (38:  BOiliDewej/  v.  Wat  Fair- 
movnt  Gat  Coal  Co.  128  U.  8.  &B8  (ante,  181). 

Wherever  a  person  acts  or  Is  restruned  from 
acting  by  misdirection  of  law,  which  misleads 
him  into  the  belief  that  he  has  no  rights  what- 
ever in  the  premises,  such  omission  to  act  can- 
not be  charged  against  him,  on  a  question  of 
laches,  for  the  purposeof  prevenijng  him  from 
BSBcrtlng  bis  rights  when  he  discovers  the  mis- 
take, BO  as  to  bar  relief  In  equity.  In  case  of 
mistake  of  fact  there  is  no  doubt. 

1  Stoiy,  Eq.  Jur.  Blgelow's  ed.  1886.  §  140, 
note  18,  p.  164;  Du^  v.  BaU.  fl  tJ.  8.  3 
Cranch,  l»0(2:246);if(ir»A  v.  ffMAnors,  88  U. 
8.21  Wall.  176(32:482). 

MuMTt,  J»meB  Simonn  and  Samael 
Lord,  for  appellees: 

If  one  of  the  parties  on  one  side  of  the  suit 
Is  B  citizen  of  the  same  State  with  one  or  more 
of  the  parties  on  the  other  side,  the  federal 
courts  lutve  no  jurisdiction. 

Slraubridgt  v.  Curtit,  7  C  8.  *  Cranch,  267 
(3i485);  Ifme  (Mtam  v.  Wmter,  U  0.  8.  1 
Wheal,  61  (4:44);  autquehanna  ^  W.  V.  B.B. 
ACoalOo.v.  &ateMord,  78  U.  B.  11  WaU.  178 


(17:87). 

Where  a  party  claims  in  the  federal  oonrt 
through  an  asBlgnment  of  a  chose  In  action,  he 
must  aUege  that  the  assignor,  at  the  time  iolt 
was  brought,  was  a  citizen  of  a  dUlecaDt  BtaM 
from  that  of  defendant. 


zed  by  Google 
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BUPBEXE  OOCXT  or  THI  UinTSD  STATn. 


Oct,  Teh  If. 


Bradle]/  t.  Bhine.  IS  U.  a  8  Wall.  893  (19: 
407)  and  caau  cited;  Morgan  t.  Oay.  86  CT.  S. 
19  Wall. 61(23:100): SuMucAanna A  IF.KAfi. 
<«  Ox^  Ch.  V.  Blaie/ifora,  78  U.  B.  11  Wall.  173 
(30:  170);  Oorbin  t.  BlaeiAaak  Catintg,  105  D. 
8.659(36:1186). 

Tho  bill  does  not  state  tbe  cidzenHhip  of 
Blacklock,  tbe  aasignor,  and  that  he  could  Davo 
maiotained  the  suit. 

TurnerY.  Bank  of  North  America,  411.  8.  4 
Dall.  11  (1:710);  ManhaU  v.  BaiHmon  A  0. 
B.  R.Oo.!n  U.  3.  le  How.  840,  8*1  04: 064): 
Dred  Scott  v.  San^ord.  60  U.  8.  10  How.  303 
(15:601);  BradUg  v.  ffiliM,  70  U.  8.  8  WaU. 
3^  (10: 467);  Peninmlar  Iron  Co.  v.  Stone,  121 
U.  8.  031  (30: 1020);  Sing  Iron  midge  &  Mfg. 
Co.  V.  Otot  ftmnty.iao  tf. 8. 32«(S0: 823); i^!p- 
OCT- T.  i^ordyM,  lie  U.  8.460(30:485);  B5r»  t. 
Prettcn,  111  D.  S.  252  (28: 418):  Oraa  v.  Amer- 
itan  Cent.  Int.  Go.  100  U.  8.  378  (27: 933). 

Small  never  made  any  ol  the  pa^nnenta  la 
Confederate  money,  but  in  his  check  on  the 
stale  bank,  where  he  had  never  depofllted  any 
Confederate  money  up  to  the  time  of  giving 
these  checks. 

Qlaigoa  v.  Lipte.  117  17.  B.  835  (29:008): 
DonneUy  v.  Dittrietef  Gotumbia,  110  U.  S.  380 
(80:466). 

See,  as  to  payments  In  bank  bills  when  cm- 
lent,  Lmat  Tmder  Gate,  110  U.  S.  445  (38: 
218). 

The  claim  made  by  this  bill  is  a  stale  claim. 

Smith  V.  Clag,  8  Bro.  Ch.  630,  n;  Piatt  v. 
Vattior.U  TJ.  B.  B  Pet.  418,  416  (0: 177);  Bad- 

Ev.  Badger,  «9  U.  S.  3  Wall.  93  (17:  838); 
xatUy.  Kennedy.  40  U.  8.  8  How.  210  (12: 
1051);  Bowman  v.  Wathm,  43  D.  8.  1  How. 
189  (11:  97,  08);  autUvan  v.  Portland  d  K  R. 
B.  Ch.  04  tJ.  8.  811  (34: 826);  fioU  t.  Late,  103 
U.  8.  467  (36:219);  Bmit  v.  Smith,  83  U.  S.  18 
Wall.  401  (31:865);  Oodden  t.  Eitnmta,  99 
TJ.  8.201.  210,  313(36:481,  484.485);  iTunf  t. 
Smithji  Rich.  Eo.  465;  Butm  t.  BetUt,  84  U. 
8.  17  Wall,  386  (31: 602);  Hojft  v.  Bprmiu,  108 
U.S.  686(26:5941. 
Tbe  claim  is  barred  \ij  the  Statute  ol  Liml- 

VanShyn  v,  Viiuxnt,  1  McCoid.  Ch.  810; 
FrtKSott  V.  RuhbM,  1  HOI,  Bq.  312;  SigMergtr 
T.  Zafcr.  Id.  118;  Fan-  t.  i'JifT,  Id.  887;  Turn- 
imU  T.  Oadtdm,  3  Btiobh.  Eg.  18;  Beek  v. 
&iirmi,8Rich.  Bq.  180;i:o((v.  De  Orafenried, 
10  Rich.  Eq.  860;  SibUr  v.  i^alliKMn,  16  S.  C. 


Mr.  JtutfM  Blaitchfova  dehveied  the  opin- 
ion of  tbe  court: 

This  is  a  Ull  Id  equiw,  flled  on  the  8tb  of 
October  1679,  in  the  Circuit  Court  of  tbe 
UoitedStalesfortbeDistrictof  South  Carolina, 
by  Emma  Jane  Blacklock  and  Maiy  Black- 
lock,  dtizens  of  Georgia,  against  Jacob  Small, 
a  citizen  otSouth  Carolina,  Alexander  Robert- 
Bon,  a  citizen  of  North  Carolina,  and  Helen 
Robertson  Blacklock,  a  citizen  of  South  Caro- 
lina. 

The  substance  of  the  all^atlona  of  the  bill 
Is  that,  on  the  30th  of  Mar3i,  1860,  John  F. 
Blacklock,  the  fatha  of  the  plalnUfb,  owning 
a  boUK  and  lot  in  the  city  of  Charleaton,  in 
thflStatcofBonth  Carolina,  sold  and conTeyed 
It  to  tbe  defendant  Small,  who,  on  the  same 
(IttT.  gave  back  to  Blacklock  a  bond  and  mort- . 


n 


gag^ — file  mortgage  coTering  the  houae.'uidlot, 
and  being  given  tA  secure  the  payment  on  tlic 
bond  of  Uie  sum  of  $10,600,  by  three  cijunl  ntul 
successive  annual  installments,  the  lir'^i  oiis 
payable  on  the  2«th  of  March,  IflSI,  wiiji  iu- 
terest  from  the  date  of  the  bond  and  mortga;;;c;, 
payable  annually;  that  tbe  purchase  money  of 
tbe  house  and  lot  wua  $16,0U0,  of  which  t.S.400 
was  paid  in  cash  at  the  time;  that  Blacklock, 
the  mortgagee,  after  rcceiviag  from  Small,  »□- 
tbe  I9tb  of  March,  1861,  $742 for  oqe  year's  in- 
terest, at  7  per  cent,  on  the  bond,  indorsed  on 
it  the  following  asaignment; 

"Ifor  value  teccivcd  I  hereby  assign,  transfer, 
and  set  over  slimy  rieht,  tftle,and  interest  in  this 
bond  to  Alexander  HobertsoD,  In  trust  for<diil- 
drenof  J.  F.  Blacklock.    J.  F.  Blacklock." 

That  the  assienee  was  the  defendant  Rot>ert- 
son,  and  the  "<»ildren  of  J.  F.  Blacklock  wenj 
tbe  plaintiffs  and  thedefendant  Helen  Robertson 
Blacklock ;  that  Small  pretended  lo  pay  the  bond 
bymaklQgpaymenisIoRobertsoDasfollowa.OD 
the  19th of  October,  1661.  $8,600  on  accountof 
principal  and  $147  for  interest;  on  the  4tb  of 
April  1863,  $2,000  on  account  of  principal  and 
$490 for  Interest:  and  on  tbe  LOih  of  April,  1862, 
tbebalanceof  the  principal  and  interest,  making 
such  paymonls  in  the  treasury  notes  of  the  Con- 
federate States;  that  upon  the  receipt  thereor 
Robertson  satisfied  the  mortgage  and  delivered 
up  the  bond  to  Small;  that,  at  the  time  of  tha 
creation  of  the  trust  in  the  bandsof  Robertson, 
the  children  of  Blacklock  were  infants;  that  in 
May,  1861,  Blacklock  went  with  tbe  children 
to  En^lund,  and  remained  there  until  the  close 
of  the  war;  that  Robertson,  in  receiving  sucb 
payments  in  the  treasuiy  notes  of  the  Confed- 
erate States,  violated  his  duty  and  was  guilty 
of  a  breach  of  trust;  that  Small,  In  attempting 
to  pay  the  debt  in  an  illegal  currency,  with  full 
notice  of  the  trust,  had  not  paid  tbe  debt;  thai 
tbe  satisfactlan  of  the  mortgage  was  void,  and 
its  lien  was  still  subsisting;  and  that  Small  wna 
still  liable  for  tbe  amount  due  on  tbe  bond, 
with  interest. 

Tbe  prayer  of  the  bill  Is  that  the  payment  of 
the  bond  in  Confederate  treasury  ncHes  may  be 
disallowed:  that  the  satisfaction  of  the  mort- 
gage may  be  annulled,  and  tbemortgsge  be  r«- 
eatahliah'ed  and  decided  a  subsisting  lien  on 
tbe  land:  that  Small  may  be  ordered  to  deliver 


payment  to  them  by  Small  of  the  amount  due. 


plea  that  the  court  had  no  jurisdiction  of  tha 
cause,  because  the  plalnUSi  aa  well  as  himself 
were  citizens  of  South  Carolina  when  tbe  bill 
was  flled.  On  issue  joined  on  this  plea.  It  was  rg^j 
overruled,  and  Bmall  put  In  an  answer  to  tbe 
hill,  as  did  also  Robertson. 

The  defendant  Helen  Robertson  Blacklock 
put  in  an  answer,  admittingthe  allegations  of 
the  bin,  and  avening  that  Robertson  held  the 
bond  and  mortgage  as  a  trustee  for  herself 
and  her  sisters,  m  whom  was  tha  real  and  ao- 


tbe  bond  and  mortgase  were  smi  tbe  property 
of  the  defendant  and  her  sisters;  and  that  she 
Joins  In  the  prayer  of  the  biU  that  the  pretended 
payments  of  tbe  bond,  by  Bmall  to  Hobertion, 
,      UJO-S. 


SwTH  r.  BocBBOK  CoiniTT. 
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toA  Ibe  ntisfactioD  entered  on  Qm  mortng^ 
be  declared  null  and  void;  tfaat  Uie  bona  ud 
mortgage  be  decUiad  valid  and  aabflisting  ob- 
HeatloDt  of  Small  to  Bobertaon,  as  tbe  trustee 
of  a  tnut  for  tbe  benefit  of  tbe  defendant  and 
ber  dMera;  and  that  Bmall  be  decreed  to  pay 
tbe  defendant  and  ibe  platntiBa  tbe  amount  of 
niaa«v  lecored  t>j_  the  bond  and  mortgaf^ 

Under  replicnlions  to  tbe  answerG,  proofs 
were  taken  ay  tbe  several  parties.  Tbe  case 
was  heaid  on  ita  merits,  and  a  decree  was  made 
dismlssInE  Ibe  biU,  witn  coats.  From  tbis  de- 
cree tbe  plaintiCCs  aiid  the  dcfenduit  Helen  Rob- 
ertson Blacklock  bave  appealed  to  tbis  court. 
[XUl  It  appean  b;  tbe  proofs  In  tbe  record  tbat 
Jobn  F.  Blacklock,  tbe  aamgnor  of  tbe  bond, 
was,  at  tbe  time  of  tbe  asatgnment,  a  citizen  of 
Soutb  Carolina,  and  continued  to  be  sucb  until 
this  suit  CTas  commenced,  and  tbat  tbe  defend- 
ant Small  was,  when  tbis  suit  was  commenced, 
%  citizen  of  Soulb  Carolina.  Under  these  cfr- 
cumstacces  tbe  provision  of  tbe  first  section  of 
the  Act  <rf  Congreas  of  Marcb  3,  1875,  cbap. 
187.  18  BtaL  at  L.  470,  applies  to  tbU  case. 
Tbat  provision  la  as  follows:  "Nor  shall  any 
drcoit  or  district  conrt  have  cognizance  of  any 
>ui  t  f oQoded  on  contract  in  favor  of  an  assignee, 
nnkai  a  mit  might  have  been  proaecated  In 
ntch  coart  to  recover  thereon  U  no  assignment 
fand  been  made,  except  in  cases  of  promissoir 
notes  D^oUable  by  the  law  merchant,  and  trflu 
of  ex^iange.'* 

Tbe  preaent  *nit  ie  a  niit  against  Bmall, 
founded  on  contract,  namely,  bis  bond  and 
mortga^  In  favor  of  the  plaintiffs,  who  claim 
only  under  tbe  asainifflent  made  by  their  father, 
J<Ad  F.  BlacktocK.  to  the  defendant  Robert- 
woo.  Jobn  F.  Blacklock  could  not  have  proe- 
ecnted  this  suit  In  tbe  Circuit  Court  of  tbe 
Rniled  States  for  tbe  DUtrictof  South  Caro- 
lina, to  recover  on  tbe  bond  and  mortgage 
agaioet  Small,  if  be  had  made  no  assignment 
of  tbe  bond  to  Robertson;  for  the  reason  that 
he  and  Small  were  not  citizens  of  different 
Slatea  when  tbe  suit  was  commenced,  but  were 
botb  of  them  at  that  time  citizens  of  South 
Carol!  na. 

In  answer  u>  this  obJecHon  It  Is  contended 
by  tbe  appellants  that  this  euit  Is  not  to  be  re- 
BBtded  M  a  suit  founded  on  the  contract  of 
Small,  to  recover  thereon,  but  Is  to  be  raided 
■a  •  flolt  for  the  delivery  of  the  bond  and  mort- 
mn  by  Small  to  the  [dalntiffe,  founded  on 
ibeir  wrongful  detention,  and  that  tbe  rest  of 
Ibe  relief  prayed  by  the  bill  Is  ancUlaiy  and  In- 
ddcDtal;  and  tbe  cases  of  UahUr  v.  Ifodgt,  57 
U.  B.  le  How.  633^4: 1084],  and  BaAneU  v. 
fiinm!iIjr,70U.S.«WalL  S8r[ig:786],  areciied 
as  aniborities;  btit  tbey  do  not  apply. 

The  caae  of  De*Mtr  v.  Dodge  was  an  action 
■  of  replerin,  brought  by  a  citizen  of  New  York 
£1M1  against  a  dUzen  of  Ohio,  in  tbe  Circuit  Court 
ta  tbe  United  Slatee  for  the  District  of  Ohio, 
to  -Ktant  possession  of  a  package  of  bank 
bills.  Tbe  dtle  of  tbe  idalntiff  to  iSe  contents 
of  tbe  package  was  derived  by  assignment  from 
coiporatlons  ctf  Ohio.  This  conrtbeld  tbat  the 
action  could  be  maintained,  although  tbe  as- 
■igoora  could  not  have  brought  the  suit,  and 
l&t  the  suit  wss  not  one  to  recover  tbe  contents 
irf  »  cboae  in  action,  within  the  meaning  of  seo- 
tloa  11  of  the  JudldaiT  Act  of  September  U, 
1789. 
127  1;.  8. 


In  Butknea  v.  Emnt^  It  was  said,  though 
not  determined,  because  not  neceeaary  to  ttut 
caae,  that  tbe  provision  of  the  llth  section  of 
tbe  Judiciary  Act  td  1789  did  not  apply  to  a 
naked  right  of  action  founded  onawrongfuK 
act  or  a  neglect  of  duty,  to  wbieh  tbe  law  at- 
tached damages. 

In  the  present  case,  the  bill  is  clearly  one  for 
a  decree  aKsinst  Bmall  for  tbe  amount  of  the 
bond,  anil  for  a  foreclosure  of  tbe  mortgage 
and  a  sale  of  (he  mortgaged  premises. 

There  Is  another  difficulty  in  the  case,  on 
the  question  of  Jurisdiction.  Tbe  Itond  was  a 
unit;  the  mortgage  was  a  unit;  ana  die  asdgn- 
meot  of  the  bona  bv  Blacklock  to  Bobertaon- 
in  trust  for  the  children  of  Blacklock  was  a 
unit.  The  tx>nd  cannot  be  enforced  against 
Bmall,  noTCanthe  mortgiiged  premises  be  sold, 
in  favor  of  tbe  two  plainlifFs  alone.  Tbe  re- 
lief asked  In  the  suit  must  neceasarlly  be  for 
tbe  benefit  of  tbe  defendant  Helen  Robertson 
Blacklock,  as  well  as  for  tbe  benefit  of  tbe 
plaintiffs,  especially  as,  by  her  answer,  she 
ranses  beiaelf  on  the  side  of  the  plaintiffs  as 
agamst  Small,  joins  in  tbe  prayer  of  tbe  bill, 
and  asks  tbat  tbe  payment  of  the  bond  and 
tbe  satisfaction  of  the  mortgage  be  declared 
void,  and  tbat  tbe  bond  ano  mortgage  be  de- 
clared valid  in  tbe  bands  of  Robertoon  as  trus- 
tee for  the  benefit  of  herself  and  tbe  plaintilb, 
and  that  Small  be  decreed  to  pay  to  berself 
Kod  the  plaintiffs  tbe  amonnt  of  money  secured 
by  the  bond  and  mortgage,  with  lateresL  The 
anlt  is  therefore  shown  to  be  one  substantially 
by  and  for  the  benefit  of  Helen  Robertsoo 
Blacklock,  and  tbe  proofs  show  tbat,  at  tbe 
time  of  tbe  commencement  of  tbe  suit,  ^e  was, 
and  has  since  thai  always  continued  to  be,  a 
citizen  of  South  Carolina,  of  which  State  Small 
was  and  is  a  citizen.  Ayra  v.  WitaaU,  113  U. 
S.  178  [38:698];  Thamr  v.  Lift  Auo.  118  U.  S. 
717  [28mi):  Ifew  Jeney  dent.  S.  R  Oo.  y. 

mm,  tis  u.  s.  u»  ]^Sm;  LauiniOe  <£  jr. 

R.  R.  Co.  V.  Ide.  114Tr.  8.  63  [39:68]. 

Tbe  circuit  cowl  ought  therefore  to  have 
dismissed  the  bill  for  want  of  jurisdiction,  and 
not  upon  the  merits.  For  this  error  its  deortt 
it  Ttveried,  with  eoiU  in  thit  eourt  againtl  tht 
appeUantt,  because  the  reveraol  takes  place  on 
account  of  their  fault  in  Invoking  tbe  Juris- 
diction of  tbe  circuit  court  when  they  bad  no 
right  to  resort  to  it.— Jfannbld,  O.AL.M.It. 
do.  T.  Aoon,  111  U.  S.  879.  888,  888  [38:462, 
466],— onrf  the  eim  it  maandtd  to  tA«  (Xreuit 
Qmrt,  with  a  dineUtm  to  di»mim  tit  bill /or 
wantefjvriaiietioit,  viithout  CMtti^thateovrt. 
'H     

FRANKLIN  0.  BMITH,  A^.. 

BOARD  OP  COUNTY  COMMISSIONERS 

OF    BOURBON    COUNTY,    KANSAS. 

AND  BOURBON  COUNTY,   KANSAS. 

(Bee  8.  a  BepOTtec's  ed.  iaB-U&) 

Action  to  tulifeet  oounly  bonds  to  tlupaymmt^ 
a  judgment — mandamiu — deoree — tegi^  right 
-^urutUeHon — eireuH  eovrt — dteree  t/  a*- 


BoTBim  CocBT  or  the  U:<itbd  Stateb. 


Oor.^ 


IsMlng  of  boDde  of  sold  Couotr  in  the  nun  of 
(ISO.wO.  lo  secure  tbe  conMnictloii  of  s  rail- 
road from  Fort  Scolt  weatnudly,  north  of  tbe 
HftrmatOD  River,  lu  the  gevertl  dliectlaa  of 
Humboldt,  Id  Allen  Couoty. 

This  order  directed  "that  there  beanbecribed. 
In  tbe  name  and  for  the  beeeflt  of  tbe  Coun^ 
of  Bourbon,  In  the  State  of  Eanm,  $100,000 
to  the  capital  stock  of  aoT  nilroad  compaor 
DOW  orffanited,  or  that  shall  be  orgaalzed  het«- 
atter,  that  shall  coostruct  a  railroad  comoien- 


dog  at  the  city  of  Port  ScoU,  in  the  couDty 
aoa  State  aforesaid,  running  from  thence  west. 
Dortli  of  tbe  Marmaton  River,  upon  the  n 


eractlcal  route  in  the  general  direction  of  Hum- 
Dldt,  Allen  County,  Kansas;  aad  that  tho 
boDds  of  said  Coon^  be  Issued  to  Mid  com- 
paDy  tor  the  payment  of  said  subscription,  said 
Donds  lo  be  payable  nltbio  thirty  yeus  from 
the  date  thenof,  and  bearing  interest  pay^ile 
seml-aonually  st  tbe  rate  of  seren  per  centum 
per  aonumi  Provided,  That  said  iinidB  shall 
not  be  Issued  until  the  queetlon  shall  haTe  been 
submitted  lo  a  vote  of  the  quallfled  electors  of 
the  county  ot  Bourbon  aforesaid,  and  shall 
have  received  a  majorltv  of  the  votes  cast  up- 
on said  proposition  in  ^svor  Uiere<d,  In  pur- 
suance of  the  provisions  ot  Uie  statutes  In  such 
cases  made  and  provided;  and  that  uld  ques- 
tioD  shall  be  suumitted  to  eald  electors  at  a 
medal  election  on  Tuesday,  the  34th  day  of 
Auarusl,  a.  d.  1869.  At  said  election  the  votea 
shsU  be  cast  'for  railroad  bonds'  and  'against 
ndlmad  bonds,'  and  if  It  ehall  appear,  upon  a 
eaavam  of  the  voles  cast  at  sBlir  election,  by 
proper  officers,  according  to  taw,  that  a  majorl^ 
of  toe  votes  cast  upon  sdd  election  are  In  favor 
ot  said  subscription,  then  tbe  said  order  shall 
be  carried  into  practical  operation  by  the  inn- 
iQg  of  said  bonds  to  the  said  company  whenever 
the  County  CommissionerBof  Bonrbon  County 
are  satisfied  that  the  bonds  herdn  prorlded  tor, 
with  the  other  resources  of  the  aud  company, 
shall  be  snfflcientand  adeqnale  (ocompleie  the 
construction  of  the  roadbed,  ready  tor  the  Iron, 
from  the  city  ot  Fort  Bcotl  to  the  west  line  of 
Bourbon  County,"  etc. 
There  was  no  record  of  the  notice  ot  the 
ection  preserved  or  filed  In  Uie  clerk's  ofDoe; 
_  xt  as  a  fact  tbe  proof  showed  tliat  the  notice 
ot  the  election  was  first  riven  on  July  38, 1869, 
by  publication  in  the  Fort  Bcott  Monitor,  a 
weekly  newspaper  published  at  Fort  Scott  In 
said  county,  and  for  three  successive  weeks 


thenaf  ler,  the  last  publication  being  on  An- 
It  ^tL  the  vole  was  aolj 


being  I 
e  3401 


canvassed  by  the&>ardof  Commlasioneis,  and 
was  ascertained  to  be  in  favor  ot  tbe  subscrip- 
tion and  issuingof  bonds  by  a  majority  of  over 
TOO.  In  Oclober,  1870,  more  than  a  year  after 
tbe  bonds  were  voted,  the  Fort  Scotl  and  Allen 
County  Railroad  Company  nes  ore^ized,  un- 
der the  general  laws  of  lbe8tateofKansas,for 
the  purpose  of  building  a  railroad  from  Fort 
Bcott  westwardly,  on  the  north  of  tbe  Harma- 
ton  Strer,  in  thegeDeral  direction  named  in  the 
order  unoer  whlui  the  election  was  held.  The 
corporators  and  directors  of  this  railroad  were 
composed  largely  of  citizens  of  Bonrbon 
County. 

Boon  after  the  organization  of  said  railnwd 
company  tbe  Commuslonera  of  Bourbon  Odod- 

m  IT.  s. 


SlOtB  V.  BoDBBOn  COUHTT. 


Fort  Bcott  h>  the  wettera  line  of  tbe 
\    -  .     ^July.    —     -        . 

•cribed  to  Uie  opltol  stock  of  t&s  compMir  In 


hj  the  lit  dty  of  July,  1B73.    Thia  ageot  aab 


tbe  amount  above  Mated  In  tbe  name  of  Qm 
Conntj,  ai  auUioriiad  bv  eald  order  of  appotnl- 
ment;  and  tbe  nid  l,6CiO  shaiea  of  stock  were, 
al  wiotu  meetings  of  the  slockboldera  of  tbe 
company,  repnaented  ^^"i  voted,  etther  by  tbe 
cbahman  of  tbe  county  board  or  by  lome  other 
penoD  Batbotiied  thereto.  On  Jime  6, 1871, 
Franklin  C.  Smith,  tbe  complainant,  made  a 
contract  with  the  railroad  company  to  grade 
the  roadbed  from  Fort  Scott  to  Humboldt, 
about  28  mUea,  and  to  conatnict  all  neoeMBry 
Iwidgea,  cnlvcxtL  etc,  for  whhdi  he  waa  to  m 
paid  in  put  by  |12S,000  of  the  boada  of  Bour- 
bon County  to  be  iaeued  tn  payment  of  Ita  sab- 
•cription.    Before  making  tbe  contract  be  had 


larty  voted,  and  tbat  they  would  be  issued  . 
<be  completion  of  bis  contract.  On  July  US, 
1871,  nn  applleatlon  of  tbe  railroad  company, 
the  Boaid  of  County  Commissioners  ordered 
tbe  bonds  to  be  prepared  and  signed  by  tbe 
chairman,  and  oepneited  in  the  safe  of  the 
treasurer'f  office  to  await  further  order,  which 
wBa  accoidlngly  done.  Tbe  roadbed  was  com- 
pleted ready  for  the  Iron,  Insubstantial  compli- 
ance with  the  terms  of  the  sutMcripiion,  bj  the 
time  named,  to  wit,  July  1, 1878.  In  June, 
1873,  after  the  work  was  done,  tbe  tsSroad 
company  demanded  the  bonds  of  tbe  county 
board,  which  demand  was  not  granted.  In 
August  following,  anotber  demand  was  made 
l>y  tbe  railroad  compSiny,  which  was  refused. 
Tbe  commiastoners  then  ordered  the  bonds  tc 
be  destroyed,  which  was  in  fact  done.  The 
County  Oommlsstoneta  made  no  objection  td 
the  delivery  of  the  bonds  on  the  f^round  Ibat 
the  resources  of  the  company,  together  with 
these  bonds,  were  not  aufflctentto  conatrucl  tbe 
roadbed.  Tbe  name  of  tbe  railroad  company, 
after  its  orgsnizntion.  was  cbanf^  lo  tbe  Fort 
Scott.  Humboldt  and  Western  Rnilroad  Com- 
pany. The  company  never  flied  any  profile  or 
map  of  iu  rente  in  tbe  clerk's  office  of  tbe 
County,  nor  did  ft  secure  or  pay  for  tbe  right 
of  way  along  its  line,  wiib  the  exceptir-  * 
about  ei^ht  miles. 

Tbe  circuit  court  dismissed  the  bill,  holding 
ihat  tbe  County  Commissioners  were  under  no 
le^  obligalioQ  to  issue  the  bonds  lo  the  rail- 
road company,  and  were  not  indebted  to  tbe 
railroad  company  by  reason  of  its  failure  to 
(sane  Ibcm,  because  (1)  tbe  order  of  aubmlssioo 
under  which  the  election  was  had  was  illegal 
and  void,  for  the  reason  tbat  no  railroad  com- 
pany waa  named  In  the  order,  nor  wns  the 
company  at  tbat  time  In  existence;  (2)  tbe  no- 
tice of  tbe  election  was  insufficient  and  illegal, 
because  it  was  not  given  thirty  days  before 
tbe  election;  (8)  tbe  County  was  not  estopped 
to  deny  its  obligation  by  tbe  proceedings  <a  tbe 
Board  of  Commisslonen,  or  the  repreaentatioDS 
■sd  MBunuioes  of  the  individua]  utembna. 


Mtrnn.  A.  L,  WOUsms,  BoMbvton  * 
Smitb.  and  H.  E.  Lone,  for  araellant: 

The  County  Commbdoner*  bavins  deter- 
mined that  an  electtoo  bad  been  carried  in  favor 
of  tbe  subscription,  thdr  decision  la  final  and 
concludve. 

SUM  V.  AOm,  S  Ean.  213:  JTrxn  Ownty  v. 
AminvaU,«iV.  B.  21  How.  589  (16:308);  BU- 
ttU  T.  JmnaiwilU,  6S  U.  B.  24  How.  S87 
(ie*»4);  Bxtfev  V.  Mayor  tf  K  T.  m  N,  T. 
miPiepU  V.  (Trams  fyutUv,  13  Barb.  917;  Afl 
V.  Pikt,  58  N.  H.  478;  Afimv  v.  Btaatn,  S 
Tex.  4«7i  Oglfbyr.  Sigman,  58  Mlaa.  508;  fl»- 
pbT.  fiUUnwdM^Own^,  85  Barb.  408;  ahdbg 
Own^  Ct.  T.  OunOtrtand  S  0.  B.  A  Oo.i 
Bush,  209;  DougloM  Oountji  v.  BoOt*.  H  U.  8. 
104(94:4^. 

The  location  of  the  road  Is  not  a  conditioo 


tbe  coimty,  and  It  was  not  uecesaory  to  insert 
the  name  of  the  company  constructing  the 

Johiuan  Otmnts  v.  Thayer,  94  U.  S.  681  (34: 
188);  Cam  (httntyv.  JoJtnUon,  SB  U.  S.  MO  (24: 
41B);aMpfe«tv.auM<Aop«r,98U.8.  68(35: 112); 
Bloek  v.  Bovrbon  Omniy,  99  U-  8.  686  (2S: 
491). 

Every  act  required  to  be  done  by  the  Coun^ 
and  the  rBliroad  and  tbe  complainant  has  been 
folly  performed,  ezoept  tbe  mere  execution  and 
delivery  of  the  bonds.  Tbe  complainant  did 
tbe  work  upon  tbe  assurance  tbnt  the  bonds 
would  be  executed  and  delivered  when  the 
work  was  conipleled;  and  tbe  County  Is  now 
estopped  from  claiming  that  ihe  vote  was  not 
legal,  and  from  making  tbeclber  defenses  )«t 
up.  Complainant  waa  ignorant  of  any  irregu- 
l^lty,  anii  expended  laive  sums  of  money  and 
a  largeamouDtof  labor  in  completing  the  road. 
He  acted  in  good  faith,  and  In  fact  tost  all  the 
property  he  bad  In  tbia  tmnsaction. 

fiea^  V.  /xyon  Coanty,  ftl  III.  374:  Blgelow, 
Estop.  464;  i^wpfs  v.  Uline,  68  III.  398;  Lamin 
County  V.  Lmeoln,  81  III.  IB6:  Chicago  v.  CM- 
eago  &  ff.  1.  fl.  H.  Cfe.  105  III.  78;  Cook  Counts 
V.  ffarmt.  108  HI.  151:  ifei*ler  v.  Birney,  24 
Mich.  485;  Oritder  v.  Power*.  81  N.  Y.  57; 
Aniireat  v.  -dW»o  L.  Int.  Co.  85  N.T.  884;  Bit- 
tell  V.  JegertonvaU,  65  U.  8.  24  How  299 
(16:673);  ZalrritkU  v.  Clevelawl.C.  A  0. R.  R. Co.. 
64  U.S.  28 How. 400(16:497);  Mq/er  v.  Muiea- 
line,  «8  U.  8.  1  Wall.  884  (17:  564);  Pendleton 
County  V.  Amy,  80  D.  S.  18  Wall.  208  (20:579); 
Andenon  Onintyr.  BeaJ,llSV.S.  eSi7(28;M6); 
Block  v.  Bourbon  County,  99  U.  8.  686  (25:401); 
Moran  v.  Miami  County.  67  U.  B.  3  Black.  783 
117:842);  Randolph  Gountu  v.  Poet,  93  V.  B.  BOf* 

ftfl67);  Shelby  County  Gt.  Y.O-tmberland  &  C 
R.GO.S  Buah,209:aMn»«ii«,i.cftC.5.A. 
R.   B.    Oo.   ^.   EaxnniUe,  IS  Ind.  895;  Knot 
OomMi  V.   Atpinteaa,  63  V.  B.  21  How.  SS9 
Brittain  y.  Kinnaird,  1  Brod.  Ss  BIng, 


(16:30 
4S2;  J 


JS2;  Rett*  v.  Baalni,  13  Pick.  578;  Martin  t. 
Mott,  25  U-  8.  13  Wheat.  19  (fiMT);  Vander- 
hevden  v.  Toung,  II  Johns.  160;  Birdtaa  v. 
Phillipe,  17  Wend.  465;  Ex  parte  Wafkint,  38 
U.  8.  8  Pet  198  (7:650);  Peofle  v.  / 
Barb.  656. 


Digilizcd  by  Google 


lOS-llS 


dcFRKUB  Court  or  thz  Ukited  Statim. 


That  tlie  board  indoned  upon  tbe  bonds  that 
thecooditioDsnponwhlcIiUie}' weraiwuedliad 
been  complied  wltb,  was  concliuive  upon  tbe 
municipafitv. 

GAnna  y.Sattt,  93  U.  S.  484  (93:579);  ^ui»- 


The  proposition  submiticd  to  tbe  voters  ww 
not  to  authorize  tlic  subscription  of  stock  to  anT 
nitroad   company  id  enistence  or  orgaoizea; 


die  part  ol  Uie  Comn[iissloner8. 

LeieitY.BouTbon  Counts,  \2  Ean.  18ft-203, 
and  cases  there  cited;  £uMy  T.  Bhain,  54  Mo. 
207. 

Notice  must  be  given,  as  required  by  statute, 
to  empower  municipal  officers  to  contiact  for 
stock,  and  tbe  County  will  not  be  estopped 
from  plaadiog  iosutBcieot  notice. 

Peopley.  Jaekian  County,  93 IIL  441, 408;  464; 
Wiky  y.  SiUiman,  63  HI.  170;  DilL  Mun.  Corp. 
Bd  ed.  S  lB7i  BetroU.  E.  R.  &  I.  R.  R.  Oo.  v. 
Bearit.  89  Ind.  608,  604. 

Ttiougb  subscription  was  actuHjIy  made,  ft 
does  not  affect  tbe  fact  that  notice  was  Inanffl- 

pinpU  V.  Bania  Anna,  67  HI.  67;  Later. 
P^opU,  87  ni.  385. 

Nor  can  third  parties  acquire  greater  rlgbls 
tbao  the  corporation. 

LamoiOe  Valley  R.  S.  Or.  ».  FairfieUI.  61  Vt. 
257;  People  v.  Oldtoan,  BSHl.  803. 

islaluiory  notice  fs  requisite  to  the  validity 
of  the  lionds  iaaued. 

McClun  y.  V^ord  Tap.  94  IT.  a  429 
(24:138). 

The  cases  of  MeClurt  y.  Oiiford  Tttp.  and 
Oow  V.  Otford  Tvip.  119  TJ.  S.  316  (80;888), 
are  decisive  of  thia  cose,  if  adhered  to. 

Mr.  Jtutiee  MMtthewa  delivered  the  opin- 
ion of  the  court; 

The  prayer  of  the  bill  la  for  a  decree,  in  the 
first  place,  against  the  Fort  Bcoit,  Humboldt, 
and  Western  Railroad  Companj,  whidi  is  a  de- 
fendant, orderingil  to  assign  to  the  complainant 
its  claim  against  the  County  of  Bourbon,  and, 
in  the  second  place,  for  a  decree  against  Bour- 
bon County  and  its  Board  of  County  Conimis- 
Bloners,  ordering  the  latter  to  sign  and  isaue  in 
due  form  the  Iwnds  of  said  County  In  the  sum 
of  (100,000,  payable  in  thirtv  years  from  the 
date  thereof,  with  semi-annual  Interest  coupons 
attached,  in  accordance  ■with  the  terms  of  the 
subscription  to  tbe  capital  stock  of  tbe  railroad 
company,  and   deliver  the   same  to  the  coro- 

Elainant  to  be  credited  at  their  face  value  upon 
is  Judgment  against  tlie  railroad  company; 
and  tor  general  relief. 

The  relief  prsTed  for  does  not  include  a  decree 
asalnat  the  County  of  Bourbon  for  the  payment 
of  money.aDd  there  is  no  foundation  for  such  a 
prayer  In  the  allegations  of  the  bill.  It  does 
not  charge  that  the  County  Is  indebted 
sum  of  money  presently  payable  by  virtue  of 
Its  subscription  to  the  capital  stock  of  tbe  rail- 
road comiuiny.  Tbe  legal  obligation  arising  on 
that  Bubacrlptlon  la  purely  siatutoir,  if  the  sub- 
scription itself  be  valid  and  binding;  and  tbe 
Btatntoiy  obligation  is  aatisfled  by  the  issue  and 

deliveiT  to  theraOroad  com '  ■"--  '----'- 

of  the  County  In  payment  n 


legal  obli^tion  for  Its  payment  io  bonds,  tlie 
refusal  of  the  Commissioners  of  the  County  fo 
issue  and  deliver  tbe  bonds,  howe^er  wrongful, 
is  not  a  breach  of  the  obligation  of  the  Count .' 
which  would  give  rise  to  an  action  agaiuxt  il 
for  the  recoveiy  of  damaRes.  The  breach  m' 
obligation  in  such  a  canr  would  consist  simply 
In  the  refusal  ou  the  part  of  the  Commissioner's 
of  the  County  to  perform  a  minisleiial  duly, 
the  only  remedy  for  wliich  'would  be  a  pro 
ceeding  at  law  In  the  name  of  the  railroad  com- 
pany In  a  writ  of  mandamus.  That  writ,  if 
granted  In  a  direct  proceeding  tlicrefor  by  a 
proper  judgment,  would  be  directed  against  iho 
offlceraof  the  County,  and  would  command  ttic 
performance  of  the  specific  duty  which  Ibcy 
bad  refused  to  perform,  and  wonid  give  to  the 
company  thepreciseandspcciflc relief  towhlch 
it  would  he  entitled. 

The  complainant  in  the  present  case  has  nnd 
con  liavcno  other  orgreiler  rlghta  against  tlm 
Countyof  Bourbon  orita  officers  than  arovesicd 
in  the  railroad  company.  The  object  of  llio 
bill  Is  10  subject  to  the  satisfaction  of  tbe  com- 
plainant's judgment  against  the  railroad  com- 
pany the  njibifl  of  the  latter  against  the  County 
of  Bourbon  and  its  officers.  Tbe  proceeding 
for  that  purpose  cannot  change  theae  rights, 
nor  convert  a  tight  to  require  tbe  delivery  of 
the  bonds  into  a  claim  for  damages  for  their 
nondelivery, 

It  is  clear  that  such  relief  aaia  alone  suitable 
and  adequate  to  tbe  case  cannot  be  granted  lu 
equity.  If  the  proceeding  were  in  the  name 
and  on  behalf  of  the  railroad  company  itself,  it 
would,  as  we  have  already  slated,  be  at  law  In 
ntandamiu.  That  the  complainant  claims  to 
be  equitably  entitled  to  be  substituted  for  the 
railroad  company  in  Its  rights  against  Bourbon 
Count;  may  entitle  It  to  a  decree  against  tbe 
r^lroad  company  for  an  aaaignment  of  its 
claim, so  as  to  confer  upon  the  complainant  tbo 
right  to  use  the  name  of  the  railroad  company 
in  a  proceeding  against  the  County  and  lis 
(^mmissiooers;  but  it  does  not  enlarge  the 
rights  of  tbe  railroad  company  against  the 
County  and  its  officers,  nor  change  the  remedy 


justify  a  decree  agnlnst  the  nrilrond  company 
for  an  nssignment  of  Its  right  to  the  bonds  and 
requiring  me  railroad  company  to  permit  tlie 
use  of  ita  name  for  their  recovery  by  the  aiipro- 
priate  proceeding  at  law,  Tbe  right  to  procet^ 
against  tbe  County  and  its  Commiasioncrs  re- 
mains still  a  piij-ely  legal  right,  and  can  only  lie 
prosecuted  at  law,  notwitli standing  tbe  equi- 
table nature  of  the  complainant's  rights  as 
against  tbe  railroad  company. 

As  was  said  in  Hayward  v.  Andrtiet,  106  U. 
8.  672,  67B  127:271.  2731:  "If  the  asslcneeof 
the  chose  in  action  is  unnole  to  assert  in  a  court 
of  law  the  legal  right  of  the  assignor,  which  in 
equity  is  vested  in  him,  then  the  jurisdiction  of 


equitable  interests,  and  because  there  is  no  ad- 
equate remedy  at  law;  but  when,  on  tbe  other 
band,  tbe  equitable  title  is  not  Involved  In  tbv 
litigation,  and  the  remedy  is  sought  merely  for 


ibyGoogle 


Ebllui  v.  Town  or  Hilax. 


189-160 


7  an  action  at  hw  In  the  name 


beiecofcnlzcd,  and  that  In  cases  where  the  only 
matter  la  controversy  would  be  purclr  legal 
righta,"  "Togiveaconrt  of  equity  luriadlctfon," 
M  was  said  by  Mr.  JvMtift  Woods,  deHvering  the 
opinion  of  the  court  In  Fu»»eU  t.  Gregg,  IIS  U. 
B.  550, 554  [28: 993, 994],  "the  nature  of  the  re- 
lief asked  must  be  eiiuitflble,  even  wbenthesuit 
tB  based  on  an  equitable  tiile."  This  rule  was 
applied  in  New  York  Guarantf/  A  I.  Oomvany 
T,  Manphi*  Water  Company.liyiV.  8.  206 [87: 
4Si],  where  it  was  said  that  It  was  emitted  to 
■•pccial  consideration  from  the  courta  of  the 
United  Statea. 

It  follows  from  this  view  that  the  distinction 
in  tbe  Jurisdiction  of  the  courts  of  the  Untied 
States  between  proceediaca  at  law  and  in  equity 
noutd  limit  the  relief  of  the  complainant  under 
the  present  bill  to  a  decree  agaicst  the  mllroad 
company  investing  the  complainant  with  its 
rij^his  Hurl  the  use  of  its  name  in  a  proceeding 
to  enforce  by  mandamvi  the  issue  and  deliveiy 
of  the  bonds  alleged  to  he  wrongfully  withhela. 

The  necessity  for  Uius  limiting  the  relief  bc- 
«omea  more  stringent  as  well  as  obvioua  from 
another  consideration.     In  the  case  of  Eogen- 


that  section  71C  of  thelfevised  Btatules,  giving 
puwcr  to  a  circuit  court  to  issue  all  writs,  not 
spedflcally  provided  for  by  staluie.  which 
may  be  necessary  for  the  exercise  of  its  Juris- 
(liriion  and  egrcenble  to  the  usages  anri  prin- 
ciples of  law,  construed  in  connection  •with  sec- 
<i<>na  1  and  3  of  the  Act  of  16TG,  operates  to 
l>rcvcut  the  issuing  by  the  circuit  court  of  a 
writ  of  mandamta  except  in  aid  of  a  jurisdic- 
tion previously  acquired  by  that  court.  It  is 
iwrfrclly  clcnr,  under  the  decisions  of  this 
*»urt,  tpat  no  application  coiild  be  entertained 
ID  the  circuit  court  for  a  writ  of  martdamvt  di- 
rect4xl  agninst  tlie  County  Commissioners  of 
Bourbon  County  at  the  suit  and  In  the  name  of 
the  railroad  company  itself.  The  court  would 
be  without  Jurisdiction,  nnd  certainly  Ilint  lack 
of  juri»dic((on  cannot  bcaiip[iliwi  by  convert- 
ing the  proceeding intoa bill  ia equity,  whether 
(be  proceeding  be  in  the  name  of  the  railroad 
company  for  Its  own  use,  or  in  the  name  of  the 
railroad  company  for  the  use  of  the  complain- 
ant, its  aadiniee,  or  in  the  name  of  the  assignee 
himself.  The  objection  Is  one  of  substance, 
•od  not  merely  of  form.  It  cannot  be  waived, 
knd  it  cannot  be  ignored. 

It  followa  from  this  view  that,  so  far  as  the 
Hll  sought  the  relief  prayed  for  against  Bour- 
bon County  and  Its  Commissioners,  the  circuit 
court  was  without  jurisdiction.  In  point  of 
fact,  however,  it  assumed  jurisdiction,  and  de- 
cided the  case  on  its  merits.  This,  In  our  opin- 
ion It  had  noautborily  todo.  For  that  reason 
and  to  that  extent  theaecree  of  thecircuit  court 
dismissing  the  bill  generally  must  be  modified 
so  as  lo  dismiss  the  oill  a*  against  the  County  of 
Bourl>on  and  the  CouDtv  Commissioners  of  that 
County,  without  prejudice  to  the  right  of  the 
complainant,  on  olii^ning  a  proper  assignment 
and  authority  froi^  the  railniaa  company,  to 
t27V.8. 


proceed  at  law.  In  lis  name,  lo  obtain  the  Issue 
and  delivery  of  the  bonds  described  in  the  bill 
of  complaint;  and  retaining  the  bill,  if  thecom- 

ploinant  elects  and  shows  itself  entitled,  as  to 
the  Fort  Scott,  Humboldt  and  Western  Rail- 
road Company,  tor  relief  against  It  alone,  for 
an  assignment  of  its  right  to  the  i^sue  and  de- 
livery of  the  bonds  of  the  County,  and  to  the 
use  of  its  name  in  a  proceeding  against  the 
County  and  its  Commissioners  for  the  enforco- 
ment  of  such  right. 
Jt  u  aeeordiiigly  *>  ordered. 


ALBERT  KEIXET  and  LAWRENCE  D. 
ALEXANDER,  PItf*.  *n  Err. 


(See  a  C.  Bepoctcr's  ed.  IW-IOU 

Patter  e^munieipai  eorporation  to  iaut  band»-~ 
r«in«s«  laa—Aei  of  1871— Act  of  187S— 
Omuent  decree,  effect  of—mayor'»  auOwrity. 


tbo  L^lslnl 

Buoh  Btotk  Uoos  nut  cairj  w.._ 

sue  negotiable  bonds  In  payment 


1,  uulees  the  power  ti 


e  Buch  iKtuils  ts  also 


a  munldpot  corporation  to  siilMcrltje  for 


.  .infer  any  authority  for  tbc^Tinnor  loanlnsot 
credit  upon  any  munlnlpallty.  orooDfer  tberlslit 
uponHDy  niunlolpitllty  to  twoome  a  Btookholdar 
witti  olbers  !□  any  corporation. 

L  The  ToDncsBoe  Adof  Msrcb^  IBTI.  authorized 
the  issuing:  of  bonds  lor  matured  debts  onl:r:  the 
liability  on  the  subscription  to  tbu  stook  was  nut 
such  a  matured  debt  of  the  Xown,  in  tblaeasa,  at 
the  time  the  election  was  held,  as  the  Aot  of  1ST2 

b.  Ttm  consent  decree,  introduced  In  this  a 


the  valldl»  of  tlie  bonds,  on  the  submlssloa  to  It,  bi 
a  Judlelal  trttranal.  of  Uie  question  of  such  validlur. 
a.  The  consent  of  agreement  of  the  Uayor  oould 

STcno  vnllillty  to  the  bonds.  The  wantof  autlior- 
/to  issue  them  extended  to  a  want  of  antbority  to 
declare  them  valid.  The  Mayor  had  no  such  au' 
ttaoTlty. 

[Ko  2M.] 
Argued  ApHli,S,lSSS.  Decided  April  IS,  ISSS. 

iN  ERRORto  the  Circuit  Court  oftbeUnfled 
Sutea  for  the  Weslem  District  of  Tennessee, 
to  review  a  judgment  for  the  defendant  Ip  an 
action  to  recover  coupons  of  municipal  bonds. 
JMrmtd. 

Reported  below,  21  Fed.  Rep.  B43. 

The  facts  are  fully  stated  In  the  opinion. 

MeMtri,  John  B.  Henderaon  and  Holmes 
Oammina,  plalntiilB  in  error: 

Where  bonds  recite  that  they  are  issued  un- 
der a  valid  law  authorizine  the  issue  thereof, 
the  law  prcj«umes  that  all  prerequisite  facts 
have  been  complied  with.  A  boni  fitle  pur- 
chaser is  authorized  to  rely  on  the  recitals,  and 
he  cannot  be  affected  by  any  irregularities  in 
the  issue. 

Humboldt  Tvip.  v.  Long,  93  U.  S.  642(23:752); 
Marty  t.  Otaego  Tu>p.  Id.  6ST  (23:T4S)i  M'^Urit 


ScritnK  CorKT  or  rtm  UKmoi  STAra. 


Omniv  t.  BoeUngham  Bav.  Bani,  Id.  831  (38: 
081);  Waltua  y.  Wait,  108  U.  S.  688  <38:G2«V 

AredUllndieboiidaUiattbeyarelwued  In 
compliance  with  law  eetopa  the  munidpali^ 
fcDm  tUMiiltu  the  coutraiy. 

OrmonM.  fmningt,  119  0.  S.  95  (30:880). 

Plaintiff  became  tlie  bolder  for  value. 

Pana  T.  Boviier,  107  U.  S.  S29  (27:424);  Ear- 
terv.Kmwehan.  108  U.  8.  062  (20:411). 

The  bona  fidt  holder  hai  a  right  to  aamine 
that  auch  thugs  did  eziat.  If  culilBed  on  the 
face  of  the  bonds. 

Ltmele  t.  WitmAago  Omintg,  88  TJ.  B.  16 
Wall.  6  (21:272):  Johntm  Qmntv  t.  Januarv, 
04  U.  S.  202  (24:110);  OoUma  t.  Savet,  B2  U.  S. 
484  (28:070);  Dougla*  Ominty  y.  BoOa,  94  U.  8. 
104  (24:U);  Warrtn  Chaniv  t.  Marvy,  87  U.  8. 
96  (24:977);  American  L.  ha.  Oo.v.  Brute,  lOB 
U.  8.  838  (86:1181). 

A  bona  fidt  holder  of  negotiable  paper  for 
value  before  mattuit;  takes  It  freed  from  all 
Inflrmltiesfii  ila  origin,  tmleas  It  Is  ab»olut«)f 
void  for  want  of  power  in  the  maker. 

OromuOl  y.  Bae  Chunty.  86  U.  S.  01  (24:681). 

The  caseain  this  court  which  are  erroneously 
mppoBed  to  contradict  the  rulings  referred  to 
will  be  found,  on  examloatlon,  to  Involve  the 
issue  of  bonds  wholly  without  authority  and 
against  positive  law. 

Anthony  y.  Jtuper  County,  101  U.  8. 098  (20: 
1000);  Dison  County  y.  field,  lllU.  a  88  C^: 
S00)i  Buchanan  y.  LtlcMdd,  108  TT.  8. 378  (26: 
im;2fbrtAtrnJirat.Banky.lMtrTvip.  110  U. 
8.608(38:908):  Jf<myv.O*uivo7Vl>-*3U.  8. 
«87  ^:14B):  Wilton  y.  BcUamanea,  W  U.  8. 499 
(20;SB0)i  Biek  Oraek  y.  Strong,  90  U.  S.  271 
(24:815). 

The  providons  touching  time  and  Interest 
were  obvlonaly  director;  and  not  of  the  essence 
of  the  power. 

Marion  Oounty  y.  Clarh,  04  U.  S.  278  (34: 
SO);  Eatt  Lincoln  y.  Datienport.  Id.  801  (24: 
822). 

The  acceptance  and  holding  of  a  stock  certi- 
ficate, the  issue  and  deliver;  al  twnds  therefor, 
and  payment  of  iQt«Rat  for  a  ttme,  cure  de- 
fecli  In  all  matten  of  form,  and  a  bona  fiU 
taker  mar  aKume  that  everything  necessary  ' 
tbdr  vallditT  has  been  done. 


1  Wall  884  (17:064);       ^. 

440;  Calboun  County  y.Galbraith. 

(20:410). 

The  Court  of  Chancer;  of  Tennessee,  having 
JnrisdictioD  of  Uie  persons  and  subject  matter 
mvolved,  msde  a  decree  adjudging  the  validltv 
of  the  bonds  as  issued:  and  as  the  present  bola- 
er  purcliaBed  tbem  (or  valne  thereafler,  the; 
will  not  be  declared  void  by  tbis  court 

Cooley  Oonst.  Um.  S2;  Adam*  y,  Mimphis 
4  i.  A  A  &  Cb.  2  Coldw.  646;  LouisrOls  <e  ir. 
RB.ao.y.  State.  8  Hdsk.  780;  XoCallie  v. 
Chattanooga,  S  Bead,  817;  SeOiert  v.  Pilttbwy, 
68  TJ.  &  1  Wall.  872  (17-Ji(n). 

If  a  ccntract,  wlien  made,  was  valid  onder 
Um  constitution  and  lawsof  a  State  ss  theyhsd 
been  previously  expounded  by  iU  itidiciai  tribu. 
nais,  and  uthey  were  understood  at  (be  Ume, 
DO  lubseqnent  action  by  the  Lcais)atui«  or  the 
Judh^  will  cMabUsb  its  inv^di^. 
78 


r.  8.  16 

^    ._-_ '.y.Ik- 

M(,57U.  6.  16  Ehiw.  416,  4SS  (14M7. 1008); 
EmoOay.  Lamton,  7S  U.  8.  9  Waa  477,  486 
(16:720);  Doufflat*  y.  Pike  Ooun^,  101  U.  8.  677 
raO:  968);  7V^  v.  rpilanti,  100  U.  8.  60  (26: 
1008):  ifeio  Buffalo  Tup.  v.  Cambria  Iron  Co. 
Id.  n  (26:1024). 

The  decree  rendered  tn  tin.  <dkBnoer7  oooitia 
conclusive  upon  the  rights  of  the  partlea. 

Qiffordy.  Thorn,  0  H.  J.  Eq.  Tffl;  Orten  v. 
BamOtan,  16  Md.  829;  JamU  v.  Driga*,  60  N. 
T.  143;  Newton  v,  EookJS  N.  T.  676;  Qatn 
y.  Pfeeton,  41  N.  T.  118;  While  v.  Merritt.  7  N. 
T.  8BB;  OromwUy.  Bae  County,  94  D.  a  866, 
807  (24:199). 

A  consent  decree  bars  nnyothersuit  betwecD 
the  parlies  on  the  cause  of  action  stated. 

OommonweeUth  v.  Boaan,  8  Dana,  895;  Jarbot 
..Smith,  10 B.  Mon.  WliDOtard  y.  Barrie, 
8TeDn.Cb.  198;  Mayoy.  .OiMfW)  (ITeon.Ch. 
2ST;  Oreettlaw  v.  EemiOan,  4  Sneed  (Tenn.) 
371:  Wineheeter  y.  Winehetter,  1  Head,  000; 
^pper  V.  Fieher,  %  Head,  208;  McQatodc  v. 
Brt(,  aCoIdw.  618;Si!7Mfeav.  2i(i«.  9  Heist 
•J9S;Jone$  v.  WiUtamion,  5  Coldw.  871;  Wil- 
Uame  v.  Neil,  4  Heisk.  270. 

Mr.  Spkirel  HUI.  for  defendant  In  error: 

Municipal  corporations  have  Doim[dled  pow- 
ers to  become  stockholders  In  railroad  oompa- 
niea,  but  this  power  most  be  expressly  conferred 
by  lef^slattvegranL 

Tli«  power  to  subscribe  for  stock  does  not 
carry  with  it  tbe  power  to  Issue  negt>tlable 
bonds  in  pannent  of  lis  stock  subscriplion. 

Mitaa  v.  Tinneuee  Cent.  R.  R.  Co.  II  Lea, 
830;  Oreen  v.  Dyertburg,  2  Flip.  477;  People 
v.  Mileiell,  46  Barb.  208;  Marth  v.  FuUon 
Qfunty,  77  0.  a  10  WaU.  676  (19:1040);  Weil* 
y.  Pontotoc  Offunty,  102  U.  8.  836  (88:  128); 
Claiborne  County  y.  Brooki,  Ul  U.  S.  400  (28: 
4701. 

The  officers  of  a  municipal  corporation  a~~ 


spedally  dplegaiad Is  void. 

1  DllL  Mun.  Corp.  §  89;  FVtyd  Aeeeptaneee, 
74  tJ.  S.  7  Wall  676  (IS:  178);  Soutii.  h.  Rev. 
January,  1872,  p.  17;  Mechanic*  Bank  v.  New 
York  is.n.R.B.  Co.,  18  N.  T.  682;  JforsA 
V.  F«tt<>»r 

When  a 


to  sabecribe  for  a  stock  In  a  railroad  company. 
no  power  to  Issue  negotiable  bonds  In  payment 
of  the  subscription  exists  without  a  special 
grant  of  this  power. 

MUan  V.  T«nn«M  Cent.  B.  R.  Oo.  il  Lea, 
829;  NathviBey.  Bag,  86  U.  8. 19  WalL  468 
(32: 164):  '^'^  '-  Pontoloe  County,  102  U.  B. 
626  (26:123);  aaOome  County.  Brook*,tupra. 

Stalutea  purporting  to  confer  upon  munici- 
pal corporations  the  power  to  Issue  bonds  like 
these  in  controveray  in  this  case  must  be  strict- 
ly construed  and  pursued. 

(Jreen  v.  Dyertburg,  8  IVp.  477;  Milan  y. 
IlmnsHM  Omt.  B.  B.  Co.  11  Lea,  880;  MartA  y. 
PuUon  Omn^,  77  V.  8. 10  Wsll.  •ra(19:1040): 
1  DHL  Mun.  Crap.  %  89. 

Tbe  decree  relied  upon  as  reejwUeata  Is  not 
UndingasBUCh.  TheMayorbadno  autborlt; 
to  consent  to  It    The  decree  was  collusive. 

Manhattan  L.  Ine.  Co.  v.  Broughion,  109  U. 
8.  ISO  (87:880). 
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Bach  m  decfM  ti  wanting  In  the  elements 
DKMMiy  to  give  n  effect  u  rtijvdieata. 

Fraem.  Judg.  S  2C0;  WdU,  Res  Adjudlceta, 
e  05:  Wlurt.  ^t.  g  796  and  notea;  NitJu 


.  »6:  Gag  T. 

_     ,      :,  109  U.  a  698  (B7;S68). 

Sodi  a  decree  b  not  blDdiQgna  an  eatoppeL 

PariAitnt  v.  8umn«r,  2S  Tt  5S8;  ;^«n««r  ▼. 

FvMmM,  SO  OaL  4«i  JflleA«H  t.  Rintttr,  B 

Fa.  817,  930;   JKfdb  t.  Aibr,  18   Oal.    !8S; 

FRMii.jndx.s  asa 

Tbe  piinjiaaer  ia  cbaiged  with  notice  of  the 
law*  of  the  Slate  gnntiog  power  to  make  the 
booda  tber  find — "■ ^-" 


PfrtarTitp.l\ 

!rT.jfw3;ii 


Tbe  power  to  lasue  the  bonde  does  not  de- 
pend upon  tbe  recitals.  The  redtal  of  power 
does  not  confer  power. 

ZKam  OowUv  t.  Fi^id  and  Sbrthem  Sat. 
Bm»t  T.  Art«-  Tup.  *u|>pa. 

Mr.  JwUet  Blmtehfiwd  delivered  the  opfn- 
(on  of  tbe  court: 

Tbia  i«  an  action  at  law,  brought  In  the  Clr- 
cnlt  Court  of  the  Duiled  States  for  the  West- 
on District  of  TenDessee,  b;  Albert  Kelle^ 
toad  Lawroice  D.  Alexander,  copartners  under 
the  firm  name  of  Eellej  &  Alexander,  citizens 
of  New  YoA,  against  the  Hajor  ana  Alder- 
tneti  of  Hilan,  a  municipal  corporation  or- 
ganised under  tbe  laws  of  Tmneesee,  to  re- 
eow  tbesam  of  95,040,  being  the  amonDl  of 
IMconpona,  for  $86  each,  cut  from  twelve 
bonds  purporting  to  have  been  issued  by  tbe 
defendant,  bearing  dale  Jul;  1,  1878,  each  for 
tbe  payment  of  tbe  «um  of  11,000,  payable  to 

or  bearer,  oD  Uie  l«t  of  July,  1898;  34  of 

wbidi  coupons  matured  on  the  1st  of  July, 
187«,  84  on  the  lit  of  July,  1877,  H  on  tbe  1st 
[1401  of  Jnfy.  1878,  24  on  the  1st  of  July,  1879,  24 
on  the  1st  of  July,  1880.  and  34  on  the  1st  of 
July,  1881.  Interest  was  claimed  on  each 
conpon  from  its  maturity. 

X»cb  ot  the  bonds  was  In  tbe  followiagform, 
■11  bejng  alike  except  aa  to  the  numbers: 

Ho.  1.  Btue  of  Tennessee,  Town  of  UUan. 
|1,00D. 

Be  ft  known  that  the  Town  of  Milan,  by 
Its  Mayor  and  Aldennen,  in  consideration  of 
tbe  location  ot  tbe  Mississippi  Cenlrsl  Railroad 
by  aaid  town,  the  citizens  thereof,  ta  pursu- 
ance of  the  lawa  of  Tenoeasee  authorizing  the 
MOM.  having  aneed  to  issue  bonds,  payable 
OB  twen^veair  time,  to  the  amount  of  twelve 
tfaonsaod  dollars,  with  annual  int^^t  at  seven 
pa  cent,  with  coupons  attached,  in  bonds  of 
one  OoBMiid  dollaia  each; 

And  whereas  the  people  of  Milan  voted 
tbe  aam«  by  a  majorl^  and  in  the  form  re- 
aatoed  tnr  law,  the  vote  being  In  pursuance  of 
one  nodb^  uid  In  aD  reniects  according  to 
tbelBwa  ofTenneaae^  said  bonda  to  be  pe;^la 
to  tbe  Hisrissippl  Central  Bailioad,  under 
lease  and  control  of  tbe  Southern  Bailroad 

HoWbe  it  known  that  the  Town  of  IGIan, 
tw  its  Mayor  and  Aldermen,  tn  punuanoe  of 
the  antbcrlty  given  fay  tbe  people  thereof,  and 
IS}  V.  s. 


in  obedience  to  the  duty  mqnlied  of  them, 
Isauea  and  deUvers  tbls  btna.  bdng  one  of 
twelve;  and  aaid  Town  of  Milan  hereby  ao- 
knowledges  itself  to  owe  and  be  indebted  to 

or  bearer  In  tbe  nun  of  one  thousand 

dollars,  which  sum  said  TOwd  of  Hilan  binds  ' 
itself  to  pay,  in  lawful  money  ot  tbe  United 
Biales,  to  tbe  Hlsslsslpid  Central  Railroad 
Company,  or  to  tbe  oraer  ot  tbe  Southern 
Railroad  Aasodalion,  or  bearer.  In  the  dty  of 
New  York,  on  or  befwe  tbe  first  day  ti  July, 
in  the  year  of  our  Lord  one  tbonsand  ei|[fat 
hundred  and  ninety-three,  with  intereet  at  tbe 
rate  of  seven  per  cent  per  annum,  payable  an- 
nually on  the  first  day  of  July  of^  each  year, 
00  presentation  ot  tbe  proper  coupons,  hereto 
annexed. 

And  the  Town  of  Milan,  by  Ha  Mayor  and 
Aldermen,  hereby  pledgee  the  legal  responsi- 
bility and  tbe  faith  of  said  Town  for  tbe  pay-      . ,  .  ,  . 
mentof  said  coupons  and  bond  according  to      1^*^' 
the  terms  and  effect  hereof. 

In  tesUmony  whereof  the  Major  and  Alder- 
men of  the  Town  of  Milan  have  caused  tbe 
signature  of  the  Mayor  to  be  hereto  set,  and 
the  seal  of  tbe  corporation  to  be  affixed,  dils 
,  flnt  day  of  July,  1878,  A.  D.  A.  Jordan, 

[l.  e.]  Mayor  <if  the  Tom  ^  Milan. 

Tbe  declaration  alleged  that  tbe  twelve 
bonds  constituted  tbe  entire  niunber  of  the 
issue  by  the  deFeodant,  and  that  the  plainUfh 
owned  the  bonds  and  coupons,  Wtbe  purchase 
of  them  In  good  failb.  The  defendfani,  tor 
plea,  averred  that  It  did  not  make  the  bonds  or 
tbe  coupons,  nor  was  any  person  authorized 
to  make  the  same  for  it.  and  that  the  coupona 
were  not  its  act  and  deed.  The  plaintiffs,  for 
replication  to  tbe  plea,  averred  that  theretofore, 
in  the  Chancery  Court  for  the  County  of  Gib- 
son. In  Tennessee,  tbe  defendant  insUtuted  suit 
against  the  payee  of  tbe  bonds,  and  certain 
other  persoQs,  holders  thereof,  by  filing  Its 
bill  in  said  chancery  court  against  tbe  I^la- 
sippi  Central  Railroad  Company,  H.  8.  Mc- 
Comh,  and  other),  olleging  ibat  the  bonds  wero 
Invalid,  and  praying  lo  have  tbe  same  ao  ad- 
Judged,  and  to  be  surreDdered  to  the  defend- 
ant and  canceled;  that  thereafter,  In  January, 
1876,  In  raid  chancery  court,  a  dual  decree  woa 
rendered  adjudging  that  tbe  boods  end  cou- 
pons were  valid  obllgationa  against  the  Town 
of  MOan;  and  that  therefore  the  matter  was 
ret  tuijtidieala.  Tbe  defeedanl  put  in  a  re- 
Joinder  to  the  replication,  averring  thai  tbe  de- 
cree referred  to  was  procured  bj  comtilaatioo 
and  fraud  between  the  vice^resldent  of  tbe 
New  Orleans,  St.  Louis  and  ChicaRO  Railroad 
Company,  and  tbe  agents  and  attorneys  of  tbe 
defendant,  by  which  a  decision  of  the  court  in 
the  cause,  upon  the  matters  involved,  was  pre- 
venUd,  and  the  decree  was  consented  toforthe 
purpose  of  giving  It  effect  as  rea  a^udieata 
upon  points  in  uogatlon  not  honestly  oon- 
t^led;  that  the  decroe  was  not  the  Judgment 
of  tbe  court  on  the  Issoee  involved,  but  was 
founded  upon  the  unauthorized  consent  ot 
certain  agents  and  attorneys  of  tbe  defendant,  riA«) 
who  bad  no  power  to  give  snch  consent  ot  to  l**"i 
bind  the  defendant  in  tbe  piemtses;  that  the 
court  had  no  power  to  Und  the  defendant  by 
the  decree:  that  the  decree  woa  not  rendered 
In  favw  of  a  parQr  to  the  reeoid,  but  in  tte 
» 
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Interest  of  a  ttnagta  tberelo;  and  ibat  the 
plaiDtUb  were  not  Sana  fidt  holdt-ra.  without 
ootice,  of  the  boudt  or  tbe  coupons.  Tbe 
plaintiffs  demurred  to  the  rejolndi^r,  alleging 
various  causes  of  demurrer.  TLe  demurrer 
was  overruled,  and  tbe  plaintUTa  then  took 
issue  upon  tbe  rejoinder. 

The  cose  wss  then  tried  b;  tbe  court,  ondue 
wsiver,  In  writing,  of  s  Jury.  At  the  trial,  tbe 
coupons  sued  nn,  and  the  uonds  from  which 
thej  were  detached,  were  offered  in  evidence 
hj  tbe  plaintiffs,  the  geautaenesa  of  the  signa- 
tures beinr  admitted.  Each  coupon  was  in  tbe 
follonlngform: 

Tbmt  cf  Milan. 

fSO.  Warraat  for  tbirty-flve  dollars,  be- 
ing for  six  months'  Interest,  payable  on  tbe 
Hret-  day  of  July,  1680,  in  the  city  of  New 
York,  on  bond  No.  — .  A,  .lordan. 

Mayor  of  the  Town  of  Milan.  Term. 

Tbe  defendant  objected  to  the  admisatbility 
of  tbe  coupons  and  bonds,  on  llic  grounds  that 
they  were  signed,  sealed,  and  delivered  by  tbe 
constituted  authorities  of  Milan  without  any 
legislative  power  having  l>een  pivcn  lo  tbem, 
or  to  the  defendant  or  iis  agents,  to  sign,  seal, 
deliver,  or  issue  Ibe  coupons  or  the  bonds. 
Tbe  court,  beingofofilnion  that  such  objection 
was  well  taken,  sustained  it.  and  excluded  tbe 
coupons  and  tbe  bonds;  and  the  plaintiffs  ex- 
cepted. 

Tliere  was  a  stipuiation  of  fnctx  made  by  the 
I»iities,  *wbich  is  set  forth  in  the  bill  of  excep- 
tions, stipulating  (1)  that  the  bonds  Inqucsiioa 
were  issued  by  the  defendant  in  payment  of  a 
slock  subscription  niade  by  it  to  the  Missis- 
sippi Central  Railroad  Company,  the  subscrip- 
tion being  for  the  sum  of  |12,(I00^  (2)  that,  at 
tbe  time  of  making  the  subscripiion,  tbe  rail- 
road company  was  aliout  to  extend  Its  line 
from  Jai'ltsoo,  Tennessee,  to  Cairo,  Illinois,  and 
the  sut>scriptlon  nus  to  aid  in  making  sucb  ex- 
tension and  lo  secure  lis  location  tbrougb  Ihc 
defendant's  town;  (8)  that  such  exteoKlon  wss 
completed  in  1(173,  the  same  running  through 
the  town  limits  of  the  defendant,  as  it  stipulated 
for,  and  tbe  extension  bod  been  operated  ever 
since  that  lime. 

Tbefollowincfscts  also  appeared  by  thestipu- 
lalion:  On  thclOtbof  July,  IST4,  A.  Jordan  and 
six  otbcrpersons,  residents  and  taxpayersof  the 
town,  instituted  proceedings  in  Ibe  Chancery 
Court  at  Humboldt,  in  Qibson  County,  Tennes- 
see, against  the  Mississippi  Central  Railroad 
Comuaoy  and  others,  for  the  purpose  of  avoid- 
ing the  UabiliQr  of  tbe  Town  upon  the  bonds, 
tbe  complainanta  constituting  tbe  Board  of 
Mayor  and  Aldermen  of  tbe  '.own.  Tbe  bill 
alleged  that  in  tbe  recora  of  proceedings  of 
the  board,  of  tbe  date  of  May  11, 1871',  Ibcre  was 
tbe  following  en tn':  "The  boaid  was  convened 
by  order  of  the  Mayor.  Present;  A.  Jordan, 
mayor;  W.  M.  McColl,  M.  B.  Harris,  J.  H. 
Dickinson,  J.  M.  Douglss,  W.  E.  Reeves.  W. 
H.  Algea,  aldermen.  On  motion  it  was  or- 
dered that  13  bonds  of  $1,000  each,  with  cou- 
pons attached,  payable  20  years  after  issuoncc, 
bearing  interest  at  7  pet  cent  per  annum,  be  is- 
aued  by  the  corporalion  of  the  Town  of  Milan, 
Teon.,  to  the  Mississippi  Central  Railroad  Com- 
pany, upon  the  foltowing  conditions,  ikamely: 
that  the  Mississippi  Central  Railroad  Company 


be  e^Iendcd  from  Jackson,  Tcnn.,  lo  the  town 
of  Milan,  and  intersect  or  crosa  tbe  Memphis 
and  Louisville  Railroad  at  tbe  point  agreed 
upon  by  Col.  Read,  chief  engineer  of  tbe  Mis- 
sissippi Central  Railroad,  and  Ilic  committee  on 
behalf  of  the  corporate  authorities  of  tlic  town 
of  Milan,  near  B.  F.  Clark's  residence.— the  in- 
leicat  on  said  tMnds  lo  1m  paid  annually, — ouJ 
that  tbe  town  marshal  open  and  hold  an  elec- 
tion on  tbe  I3tb  day  of  June,  IS72,  within  the 
corporate  limits  of  said  town,  for  n  raliflciilion 
or  rejection  of  said  proposition;"  Uial  in  sncli 
record  were  entered  the  following  proceedlnga 
as  having  taken  place  at  a  meeting  of  siiid  board 
on  tbe  ITth  of  June,  1672:  "  The  bo^inl  met 
pursuant  to  adjournment.  Present:  A.  Jordan, 
mayor;  W.  M.  McCall.  M.  B.  Harris  J.  M. 
Douglas.  W.  H.  Algcn,  and  W.  E,  Reeves,  alder 
men.  Tbe  minutes  of  the  former  meeting  were 
then  read  and  adopted.  The  election  was  held 
on  the  13ih  day  of  June,  1ST2,  for  the  ratlflca-  [144 
tlon  or  rejection  of  the  action  of  tbe  Board  of 
Mavorand  Aldermen  of  the  Town  of  Milan, 
in  regard  to  tlic  issuance  of  the  $13,000  in 
bonds  to  tbe  Mississippi  Central  Railroad  Com- 
pany upon  certain  conditions.  The  returns  of 
s;iid  election  show  a  vote  of  117  for  subscription, 
and  2  no  subscription."  "  Vf.  M.  McCall  and 
W.  H,  Alcea  were  :ippolnled  a  committee  to 
corrpfliHjnawith  Judge  Milton  Brown,  of  Jack- 
son,Tenn.,  In  regard  to  the  proposition  of  Milan 
corporation  in  rcgnrd  lo  Is.'iuing  the  |13,000  Id 
bonds  to  the  Mississippi  Central  Railroad  Com- 
peny;"  that  tbe  foreifulng  entries  couiititute  all 
the  proceedings  in  icgard  to  tbe  subscription, 
of  the  $12,00U  in  bonds,  and  In  regard  lo  tbe 
election  held  for  mlifying  or  rejecting  the  ac- 
tion of  tliu  board  in  directing  the  issue  of  the 
bonds;  that  there  was  nothing  to  show  Ihe 
manner  in  which  the  election  was  held,  or  by 
wliom  tbe  returns  were  made,  or  that  the  re- 
quired numl>er  of  votes  was  polled  in  favor  of 
the  proposition,  as  re<|uired  by  law;  thatthe  or- 
der of  the  board  directing  the  iaaueoftlie  bonds 
was  without  autliority,  (1)  because  the  order 
wss  adopted  and  the  election  ordered  without 
any  application,  inwritingor  otherwise,  to  tbe 
board  for  llio  piiri>osc,  as  required  by  section 
1144  of  tbe  Code  of  Tennessee;  <S)  because  the  | 

election  nna  ordered  to  be  held,  and  was  held, 
by  the  town  marslial  or  constable,  and  not  by 
the  sheriff  o(  the  county  of  Gibson,  as  required 
by  section  1143  of  the  (Tode;  (3)  because  the - 
marslin1,nfrer  Die  polls  were  opened,  and  before 
they  were  closed,  suffered  the  box  in  which  tbe 
votes  were  dcposired  to  be  removed  from  the 

Elace  in  the  town  fixed  for  receiving  bal- 
>ls,  to  various  other  places  in  the  town,  and 
put  Into  the  ballot-box  votes  offered  nt  sucb 
places  not  Hied  bylawasaplaceof  voting,  and 
without  authority:  and  (4)  because,  at  the  time, 
the  entire  line  of  the  contemploted  road  in 
which  the  stock  was  to  be  taken  bad  not  been 
surveyed  by  a  competent  engineer  and  substan- 
tially located  by  designating  Ihe  termini  and 
approximating  the  general  direction  of  the  road, 
and  no  estimate  of  the  grndinz,  embankment, 
and  masonry  had  been  made  oy  any  one  au- 
thori/ed  lo  make  it,  and  no  such  estimate  aa  | 

WHS  required  by  section  114S  of  the  Code  had 
ever  l»een  filed:  that,  at  the  time  of  nrderlns 
and  holding  such  election,  the  population  of    t\4i6] 
Milan  was  less  tb^n    1,000  inbabiiants.  and    >- 
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UMrefora  It  waa  not  nntboHzed  bjr  Uw  to  tabe 
■UM^  in  rsQioadB,  brae  boads,  or  lerr;  a  tax 
for  tbedr  pAjmeat;  tb&t  ou  the  23d  of  June, 
18ns,  tbe  aaid  board  made  the  following  order: 
"On  motioii  of  W.  M.  McCall,  tbe  Mayor 
wis  instructed  to  Issue  twelve  bends  to  tbe 
snid  Missiffiippi  Cential  Railroad  CompHo;,  of 
tlie  denomiiiaiion  of  $1,000  eacb,  with  Inlereat 
from  date  of  issuance  at  tbe  rate  of  7  per  cent 
jier  annum;"  that  thereupon  said  Mayor  pre- 
pared twelve  bonds,  designated  as  the  Bonds 
of  Ibe  Town  of  Milan,"  of  $1,000  ench,  payable 
lo  the  HIs^iKsippI  Central  Railroad  Company, 
or  bearer,  twenty  years  from  the  date  of  issue, 
and  dBt(>d  July  1,  1878.  bcarini^  7  per  cent  in- 
terest per  annum,  to  which  bonds  were  attached 
conpons  for  the  payment  of  suoh  laierest  on 
tbe  lal  of  July  of  each  year  the  bonds  had  to 
rna,  each  one  of  the  bonds  and  coupons  hclnt; 
ID^ed  by  A..  Jordan,  mayor  and  reorder,  and 
bang  made  payable  in  the  city  of  New  York; 
that  on  tbe  4th  of  August,  1888,  Ibe  bonds  and 
eoupona  were  delivered  to  the  Hississippl  Cen- 
tral Railroad  Company,  through  one  Hall,  lis 
treasurer  and  cashier;  that  the  bonds,  with  the 
coupooB,  one  year's  IntereBt  being-  due  on  July 
1. 1874.  were  still  In  tbe  possession  of  Hall,  or 
tome  other  officer  or  agent  of  tbe  company,  and 
the  company  was  atlemptine  to  collect  the  in- 
icrest  due  on  the  bonds;  that  the  Town  was  not 
bound  to  pa)'  the  bonds,  their  i!^sue  being  made 
<t)Dtru7  to  law,  but,  if  Ifae  company  sboald 
fell  ibem  to  innocent  purchasers,  the  Town 
would  be  bound  in  law  to  pay  them;  that  the 
olRciers  nf  the  company  woula  fell  and  assign 
tbe  bonds,  with  a  view  >□  make  Ihc  Town  lia- 
ble, if  they  had  not  alieadydone  bo  in  part; 
and  that  they  were  attemptinir  to  negotinte 
tbem,  and  would  do  BO  unless  restrained  by  in- 
joDctioD.  The  bill  prayed  that  the  company 
and  it*  ufflcera  be  enjoined  perpetually  from 
trsnsferrinK  or  disposing  of  the  bonds  and  cou- 
pons, and  from  collecting  the  same;  and  that 
ther  be  delivered  np  and  canceled. 

f5n  tbe  10th  of  Julv,  1874  (the  same  day  on 
irtiich  the  bill  was  filed),  a  temporary  Injuuc- 
tion,  in  accordance  with  Its  pmyer,  was  issued. 
I  The  defendants  thereafter  tiled  a  demurrer  to 
the  Un,  and,  on  the  9th  of  January.  1»76,  the 
foUowliig  final  decree  iras  entered  in  the  suit; 

A.  Jordan,  W.  I.  Honae,  J.  Q.  B 

Baiid,  W.  T.  Williamson,  B.  P. , .. 

aU.,  Mayor  and  Aldermen  of  the  Town  of 
Milan, 

Ttm  MiaalaBip^  Central  Railroad  Company, 
H.  S.  HcComb,  and  Jamea  Hull 
Be  it  remembered  ibat  this  cause,  this  9th 
of  January,  1875,  came  on  to  be  beard  and  was 
beard  before  Hon.  John  Etomera,  chancellor,  Ac.r 
ind,  it  appearing  that  this  suit  bad  been  sctiled 
by  Uie  foITowin-;  agreement,  to  wit;  "  Where- 
•a  the  Board  of  Mayor  and  Aldermen  of  the 
Town  of  Milao,  in  Gibson  County,  Tennessee, 
harlug  filed  a  bill  in  the  Chancenr  Court  at 
Humboldt,  ajrainstthe  Mississippi  Central  Rnll- 
Tood  Comj^iny,  to  enjoin  the  colleclinn  of  cer- 
tain bonds  issued  by  tbe  Town  of  Milan  to  aid 
in  the  cotistruction  of  said  road,  io  wit,  twelve 
bonds  of  $1,000  each,  with  coupons  attached, 
and  said  suit  is  now  Mnding  in  anid  court;  and 
wbereu  It  is  agreecf  by  and  between  said  cor- 
lil  V.  &  n.  B.,  Book  83.  , 


tloD  between  said  last  named  company  and  the 
New  OrleaoB,  Jackson  and  Great  Northern  R 
R  Co.,  that  said  suit  be  compromised  as  fol- 
lows, to  wit:  Tbe  said  New  Orleans,  St,  lioula 
and  Chicago  R  R  Co.  Is  Io  Issue  to  the  Town 
of  Milan  certiflcates  of  stock  in  the  sum  of 
$500  eacb,  dollar  for  dollar,  for  said  bonds,  and 
the  said  Town  of  Milan  on  their  part  agrees, 
on  receipt  of  said  stock,  to  let  a  decree  be  en- 
tered Id  said  cause  fn  favor  of  the  validity  of 
said  bonds,  which  are  to  be  redelivered,  with 
the  seai  uf  tbe  Town  affixed;  and  tbe  costs  of 
said  suit  to  be  paid  by  tbe  said  New  Orleans, 
Bt.  Louis  and  Cliicago  R  R  Co. 

"In  testimony  wbereiif  we  herewith  sign  our 
names  and  af&x  our  official  seal,  this  December 
18,  1874.  A.  Jordan,  Jfajw. 

A.  M.  West, 
ftt  TlDB  Pretldtnt  N.  0.  Bt.LmU 
&C.R.R.  Co." 

In  pursuance  of  this  agreement,  and  by 
consent  of  tbe  parties.  It  Is  ordered,  adjudged 
and  decreed  that  the  New  Orleans,  9t.  Louis 
and  Chicago  H.  R.  Co.  shall  is^ue  to  the  Town 
□f  Milan  ccrtlficatea  of  stock  In  said  company. 
Id  sums  of  $500  each,  dollar  for  dollar,  for  said 
twelve  bonds  of  $1,000  each,  referred  lo  in  the 
bill;  and  it  is  further  ordered,  adjudged  and 
decreed  that  on  the  presentation  of  these  cer- 
tiScates  of  stock  the  Town  of  Milan  shall  have 
tbe  corporate  seal  of  said  Town  affixed  to  each 
of  said  twelve  bonds,  and  delivered  to  H.  S, 
McComb,  to  whom  they  rightfully  belong,  or 
bis  authorized  a^nt,  and  said  bonds  and  cou- 
pons attached  are  declared  lo  he  valid  and  bind- 
ing on  said  Town  and  Its  authorities.  It  is,  by 
consent,  further  ordered,  adjudged  and  de- 
creed that  the  injunction  be  diisolved,  the  de- 
murrer herein  filed  be  and  tbe  same  is  hereby 
overruled,  and  this  decree  la  declared  a  final 
settlement  of  the  right  of  the  parties;  the  New 
Orleans,  St.  Louis  and  Chicago  Railroad  Com- 
pany to  pay  tbe  costs,  and  this  cage  only  re- 
tained on  tbe  docket  so  far  as  la  necessary  to 
enforce  tbe  final  execution  of  this  decree. 

It  was  further  agreed  hy  said  stipulation 
that  tbe  records  of  the  Town  were  destroyed 
by  fire  in  1879;  that  no  census  outhorlied  by 
law,  of  the  town,  had  been  taken  before  1880, 
when  tbe  populatlan  was  ascertained  to  be  1,S00; 
that  the  raili^iad  was  not  completed  to  the 
town  until  after  July,  1878 ;  that,  aflor  tbo 
flnni  decree  in  the  chancery  court,  tbe  pl^nlifls 
became  the  owners  of  the  bonds  and  the  cou- 
pons attached,  purchasing  the  same  for  value 
and  before  they  were  due;  and  that,  in  the 
proposition  submitted  to  the  voters  of  thetown. 
the  question  of  subscribing  $12, 000  to  the  stock 
of  the  railroad  company,  payable  in  the  bonds, 
"was  also  nuhmittcd  In  one  question  and  at 
one  and  the  same  time,  and  was  so  approved 
by  the  requisite  majority." 

Tbe  bill  of  exoeplions  slates  that  tbe  plaint- 
jSs  offered  in  evidence  the  above  named  record 
of  the  Chancery  Court  at  Humboldt,  found  in 
the  stipulation;  that  the  defendant,  waiving  all 
Other  objections,  objected  to  the  same  because  . 
the  record  showed  upon  Ita  face  that  It  was  nnt 
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Undiag  fai  law  upon  the  To«d  as  a  matter  ot 
■dJvdlcitioB,  and  therafore  did  not  Biutslo 
tbe  rn)llc«tion  to  tlie  plea;  tliat  the  court  sus- 
tained the  objection,  aod  tbe  plaintiff  excepted; 
and  that  the  court  foimd,  as  one  ot  the  facta  to 
support  its  Judgment,  that,  at  the  time  the 
bonds  and  coupons  were  issued,  the  toiro  did 
not  contain  1,000  iahnbiiants. 

The  court  found  that  the  facts  and  the  law 
were  with  the  defendaot,  and  rendered  a  Judg- 
ment In  its  favor  for  the  coata  of  the  suit,  to 
review  which  the  plaintiffs  have  broaght  a 
writ  ot  error.  The  opinion  of  the  circuit  court 
la  reported  in  31  Fed.  Rep.  842. 

Two  questloDB  arise  for  consideration  in  this 
case;  (1)  as  to  the  statutory  autboritj  for  the 
Issue  of  Uie  bonds;  (3)  as  to  the  effect  of  the  de- 
cree of  January  9, 187S,  In  tN>  suit  in  the  sUte 
court  of  chancery. 

Tbe  hoods  In  question  were  issued  1b  pay- 
ment of  a  subscription  made  by  the  Town  to 
the  stock  of  the  Mi-^issippi  Central  Railroad 
Company.  On  their  face  they  do  not  recite 
any  such  auhecriptioo  to  stocli,  but  recite,  as 
the  consideration  for  the  bonds,  tbe  "  location 
of  the  Hlssisslprd  Central  Railroad  by  said 
Town."  It  is  well  settled  that  a  municipal  cor- 
poration, in  order  to  exercise  the  power  of  be- 
coming a  stockholder  in  a  railroad  corporation, 
must  have  such  power  ezpressty  conferred  up- 


does not  carry  with  It  the  power  to  issue  nego- 
tiable bonds  in  payment  of  tbe  EubscriptiOQ, 
imleas  the  power  to  issue  such  tx>nds  Is  ez- 
preaaly  or  by  reasonable  ImpUcation  conferred 
by  stattile.  Such  is  the  law  as  recognized  by 
the  Supreme  Court  of  Tennessee  in  the  case  of 
Pulaiki  T.  Gilmare,  decided  in  1880,  and  pub- 
lished in  SI  Fed.  Rep.  870,  and  in  Milan  t. 
Tenjuttet  Central  R.  R.  Co.  II  Lea,  380,  de- 
cided in  188S.  Such  is  also  the  law  as  estab- 
dshed  by  this  court  Marih  v.  Fulton  County, 
TTU.  8.10  WaU.67a  [19: 10401;  WdUv.Fon- 
totoe  Omnlt/,  102  U.  9.  635  [26: 1231:  Otlamt 
T.  Gang.  lOe  XJ.  S.  110,  138  [37:  M9,  6751; 
Datim  QmtUiijw.  Diektnton,  11717.  B.  697,  663 
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(»:  1026, 14^1. 

The  grant  ti  authority  to  a  municipal  cor- 
poration to  labecribe  for  tbe  stock  ot  a  railroad 
company  does  not  carry  with  It  the  power  to 
Ittue  negotiable  bonds  to  pay  for  tbe  subscrip- 
tkn,  or  anything  more'tban  the  power  to  raise 
monc^  lyr  taiatton  to  pay  the  amount  of  tlie 
anbacrlptiOD.  If,  in  tbe  alatnte  granting  tbe 
power  to  nitworibe  for  tbe  stock,  no  manner  of 
pBying  tlte  subscription  Is  prorided  for.  It  can- 
not be  paid  t^  ttsuing  negotiable  bonds.  The 
practice  In  Tenneasee,  as  shown  by  its  sUtule 
books,  has  been  to  authorize  expressly  the  issu- 
log  trf  negotiable  bonds  by  mtiniclpal  corpora- 
tlona  to  P4y  tor  nibacriplloiia  to  stock,  fn  ail 
case*  where  It  waa  desired  to  confer  upon  such 
corporations  the  power  to  Issue  such  bonds. 

By  a  statute  passed  in  1653,  and  carried  into 
Ihe  tk)de  of  Tennessee  of  IB57-6  (sections  1143 
-IISIV  in  force  wlien  the  bonds  In  thla  case 
were  Issued,  any  county.  Incorporated  town,  or 


proper^,  "  In  rallnwds  rannlug  to  or  ccntlgn- 
ous  thereto,*  npou  certain  ^ledfled  terms  and 
eondltiona.    Ad  etectlOB  was  lo  b«  hdd  (Mo- 


tion 1143)  when  ordered  (section  1144)  In  a 
■pedfled  manner,  otter  the  entire  line  of  tbe 
road  (section  1140)  had  been  surveyed,  and  a 
certain  estimate  of  Ihe  grading,  embankment, 
and  masonry  bad  been  made,  and  after  a  speci- 
fied notice  of  the  election  (section  1146)  hnj 
t>ccn  given.  The  statute  (section  1147)  pro- 
scribed the  form  of  tbe  vote,  and  provided 
(section  1148)  that  tbe  subscription  snould  l>e 
made  if  a  majority  of  the  voles  cast  should  bo 
in  favor  of  it.  SecUoos  1160,  1164. 1166,  1156. 
1167,  1160,  1161,  provided  as  follows: 

"  1150.  Aa  soon  as  the  stock  Is  subscribed,  it 
is  the  duty  of  tbe  county  court,  or  corporate 
authorities,  to  levy  a  lax  upon  the  taxable 
property,  privileges  and  persons,  liable  by  law 
to  taxation  within  the  county  or  corporatioD 
limits,  Bufflcicnt  to  meet  the  Installments  o( 
subscription  as  mndc,  and  tbe  cost  and  ex- 
penses ot  collection,  which  tax  shall  be  levied 
and  collected  like  other  taxes." 

"  1154  Not  more  than  thirty-three  and  one- 
third  per  cent  of  the  stock  subacribad  as  abova. 
can  be  collected  in  any  one  year. 

"1155.  Tbetax-colfecior.  asfastasbemakcs 
collections,  shall  pay  the  amouots  over  to  the 
company. 

"  1150.  He  shall  also,  as  he  receives  the  tax. 
give  to  each  taxpayer  a  certificate  in  such  form 
as  the  rsilrosd  company  may  prescribe,  show- 
ing the  amount  of  sudn  tax  paid  by  him,  of 
which  he  shall  retain  a  duplicate  to  be  delivered 
to  the  president  of  tbe  railroad  ctimpany;  and 
such  certlflcale  Is  negotiable  by  delivery  or  as- 
signment, and,  with  a  deduction  of  Its  propor- 
tion of  the  cost  of  collection,  is  receivable  In 
payment  of  either  freight  or  passage  on  the 
railroad  In  which  the  subscription  is  taken. 
after  tbe  ei;dratlon  of  one  year  from  the  com- 
pletion of  such  road. 

"1157.  Thcholderof  such  certificates,  to  the 
amount  of  one  share  or  more  of  tbe  stock  of 
such  railroad  company,  is  entitled  lo  demand 
and  receive  from  the  company,  in  lieu  thereof, 
Bcertificateof  stock  in  the  capital  stock  of  sucli 
company,  which  will  give  him  all  tbe  privllcgea 


autborittes  may  antldpste  the  collection  of  tbe 
railroad  tax  by  the  Issuance  of  warrants,  bear- 
ing six  per  cent  Interest,  and  payable  at  snch 
times  as  may  be  desired  by  the  railroad  com- 
pany, tbe  warrants  to  be  received  aa  pt^ment 
of  so  much  stock. 

"1101.  In  such  a  case  asnfflciencyof  the 
railroad  tax  shall  be  paid  Into  the  county  treas- 
urrto  meet  the  warrants  aa  tbey  fall  due." 

These  provisions  of  the  statute  do  not  con- 
template or  authorize  the  Issue  of  negotiable 
bonds.  They  provide  distinctly  for  the  levying 
of  a  tax  to  meet  tbe  installments  of  Uie  suf 
scription.  Section  1160.  in  authorizing  the  !■' 
suing  of  warrants  made  payable  at  sucb  time* 
ssmaybe  desired  bytbe  railroad  company,  and 
to  l>e  received  by  it  In  payment  for  the  stock, 
only  contemplates  that  the  wartanla  idiall  be 


In  anticipation  of  the  ColleclioD  of  tbe 

C visions  of  section 
td  in  three  years. 


tax,  which,  un< 


ider 


Stat  any  wamitti  ue  to  be  tanied  except  t» 


Ebllby  t.  Town  or  Milav. 
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U  mlncribed  for,  ud  is  U>  be  tbe  levy  of  a  tax 
tuffldent  10  meet  tbe  fDatallmeDta  of  subscrip- 
tion as  made,  and  the  cosIb  and  ezpenses  of 
ooUecdon,  subject  to  tbe  proviaton  of  section 
11K4,  that,  sltbough  the  le^  of  tbe  tax  la  made, 
not  moiQ  than  one  tbiid  of  the  stock  subacrip- 
Uon  can  be  collected  in  807  one  year.  It  is 
■olely  10  aaticipate  tbe  coUcctioD  of  tbe  iaz, 
when  it  is  collectible  bj  virtue  of  tbe  lerms  of 
the  lev;,  that  the  wairants  aie  aathorized,  bf 
sectkm  IICO,  to  be  issued;  and  tliere  is  noUung 
in  tbe  statute  which  contemplates  that  tbe  war- 
rants shall  be  made  payable  at  any  time  later 
ttiaii  tbe  time  fixed  for  tbe  collection  of  tbe  in- 
■tallmenta  of  tbe  tax.  These  provisions  ex- 
clude tbe  power  of  issuiog  such  negotiaUe 
bonds  as  were  issued  in  Ibts  case.        Q 

It  is  contended  by  the  plalutiiTs  that  express 
■atboiitj  for  issuing  the  boada  in  question  ia  to 
be  found  In  an  Act  of  tbe  Legislature  of  Teu- 
nenee,  approved  January  23, 1871,  being  chap- 
1153]  ler  BO  of  the  Acu  ot  18T0-71.  In  1870  a  new 
Constitution  was  adopted  In  Tennessee,  section 
29  of  article  2  of  which  reads  as  follows: 

"  Sec.  29.  The  General  Assembly  shall  have 
power  to  authorize  the  several  counties  and  in- 
corporated (owns  In  this  Stale  to  impose  taxes 
lor  coun^  and  corporation  purposes  respect- 
iTcly,  in  such  manner  as  shall  be  prescribed  by 
l^Lw;  and  all  property  shaU  be  taxed  according 
lu  its  value,  upon  the  principles  eatabllsbed  in 
regard  to  state  taxation.  But  the  credit  of  no 
count;;,  dty,  or  town  shall  be  given  or  loaned 
to  or  in  aid  of  any  person,  company,  amoda- 
lion.  or  corporation,  except  Upon  ao  election  to 
be  flist  lield  by  the  qualified  voters  of  such 
county,  dty,  or  town,  and  tbe  assent  of  three 
fourths  of  the  votes  cast  at  said  election.    Nor 


I  any  county,  d^, 
riockholoer  with  others  in  any  company, 
dation,  or  corporation,  except  upon  a  like  elec- 


1,  White, 

derson,  ^eodenon,  Wayne',  Harahall,  Cocke, 
Colfee,  Uacon,  and  the  new  coun^  herein  au- 
Qtarixtd  to  be  eslabliabed  oat  ot  fractioiu  of 
Sniniwr,  Hacon,  and  Smith  Counties,  and 
Roaoe,  shall  be  excepted  out  of  the  proviiioiu 
of  tbk  section  bo  far  that  the  assent  <^  a  ma- 
jority of  the  qualified  voters  of  dther  of  stid 
countlea  voting  on  tbe  question  shall  be  suffl- 
dent,  when  tbe  credit  of  such  county  is  given 
or  loaned  to  any  person,  assodation,  or  corpo- 
latlcm:  t^ocided.  That  the  exception  of  tbe 
eonnties  above  named  shall  not  be  in  tbrce 
beyond  the  year  one  thousand  eight  hundred 
and  dgbty,  and  after  that  period  uey  shall  be 
■abject  to  the  three-fourths  majority  applicable 
lo  ilie  oiha  cotmties  of  the  State. 


S9,  of  the  Constitution,  to  Authorise  the  Several 
Counties  and  Incorporated  Towns  in  this  State 
to  Impose  Taxes  for  County  and  Corporation 
Purpoaes.'  It  read  as  follows: 
"Bee.  1.  Sett  enacted,  bf  Oit  Gmeral  Amem- 
[IM]  tlg^a»  BlaU  of  Tmnam,  That  the  several 
1S7  n.  B. 


eonnties  and  incorporaud  towns  in  this  Uiata 
may,  and  sre  hereby  authorised  lo  impose  taxes 
for  county  and  corporation  purposes,  respect- 
ively, in  liie  folloniDg  manner  and  upon  the 
lollowInK  conditions: 

..  Tliat  all  taxable  property  shall  ktaied 
according  to  Its  value,  upon  the  prindplea  es- 
tablished in  regard  to  state  taxation. 

3.  The  credit  of  no  county,  dty,  or  town 
shall  be  given  or  loaned  to  or  In  aid  of  any 
person,  company,  assodation,  or  corporation, 
except,  first,  upon  the  consent  of  a  majority  of 
tbe  justices  of  the  peace  of  the  countv,  at  a 
quarterly  term  of  toe  county  court  o^  sucb 

tv,  or  a  majority  ot  the  board  of  mayor 

udermen,  as  the  case  may  be,  of  sucb  dty 

wn,  and  upon  an  election  afterwards  held 

by  the  qualified  voters  of  said  county,  city,  or 
town,  and  the  assent  of  three  fourths  ot  the 
I  cast  at  said  election.  The  said  county 
court,  or  board  of  mayor  and  aldermen,  as  tbe 
case  may  be,  shall  spread  upon  their  records 
the  proposition  and  tbe  amount  to  be  voted 
upon  by  the  people,  and  shall  have  full  power 
to  bold  and  conduct  such  elections  according  to 
the  laws  regulating  elections  In  this  Slate;  and 
If  tbe  assent  uf  tCree  fourths  of  tbe  voters  of 
such  county,  city,  or  town  is  had,  then-  the 
county  court  or  board  of  mayor  end  aldermen, 
as  the  case  may  be,  shall  have  full  power  to 
make  and  execute  all  necessary  orders,  bonds 
and  pavments.  In  order  to  carry  out  such  loan 
or  (3^1  voted  for  as  prescribed  in  this  Act; 
nor  shall  any  county,  city,  or  town  become  a 
stockholder  with  othera  in  any  company,  asso- 
ciation or  corporation,  except  upon  a  like  elec- 
tion, and  the  assent  of  a  like  majority,  as  pre- 
scribed In  this  Act" 

Section  3  of  tbe  Act  enacts  the  constitutional 
eiceptioD  as  to  the  specified  counties. 

This  Act  was  maoifeaUy  passed  for  the  object 
stated  in  its  title,  to  carry  into  effect  the  pro- 
visions of  section  89  of  article  S  of  the  Constitu- 
tion ot  1670.  and  to  prescribe  tbe  manner  and 
the  conditions,  in  conformity  with  tbe  provl- 
siims  of  that  section,  in  and  upon  which  the 
several  counties  and  incorporated  towns  In  the 
State  should  have  the  right  to  Impose  taxes  for  [156] 
county  and  corporation  purposes.  Thesecond 
clause  of  the  first  section  of  the  Act  only  pro- 
vides,  in  the  language  of  the  Constitution,  that 
"the  credit  of  no  county,  dty,  or  town  shall  be 
given  or  loaned  to  or  In  aid  of  any  person,  com- 
pany, association,  or  corporation,  except"  upcm 
tiie  assent  of  three  fourths  ot  the  votes  cast  at 
an  Section  held  by  the  qualified  voters  of  the 
county,  city,  or  town.  The  clause  then  goes 
on  lo  provide,  in  tbe  exact  language  of  the  Con- 
stitution, as  follows:  "Nor  ■ball  any  coun^, 
city,  or  town  become  a  stockholder  with  othera 
in  any  company,  assodation,  or  corporation, 
except  upon  a  like  election  and  the  assent  of  a 
like  majorl^." 

The  enactments  In  tbnt  clause  are  entirely  In- 
bibltoiy  and  negative  in  their  character.  They 
do  not  confer  any  authority  for  the  giving  or 
loaning  ot  credit  upon  any  munldpality,  nor 
coDter  the  ri^it  xxpaa  any  munidpaliQr  to  be- 
come a  stockttolder  with  others  In  any  corpo- 
rat&mi  but  they  tmly  preacrlbe  the  condition 
Uiat  no  credit  shall  be  given  or  loaned,  and  no 
ownership  of  atock  be  created,  ualas^  ths  pi^ 
scribed  ebMlon  be  fl»t  haU,  and  tte  MMOt  cf 
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tliree  foortbs  of  tli«  votes  cast  at  It  ba  flnt 
glv«ai.  Duttlieautborilf  to  gireor  loan  credit, 
aod  to  become  a  slock  Solder,  under  the  con' 
ditions  prescribed  in  the  Act  of  187!,  miirt  be 
found  ii),Bii  independent  grnct  of  nutboritr,  in 
some  other  statutory  provision,  citber  geoeml 
or  special.  These  were  the  views  taken  by  tbe 
Snpreme  Court  of  Tennessee  In  tbe  case  of 
Pvlaiki  T.  Qilmort,  before  cited.  See,  also, 
MOan-v.  Ten»e»»et  Cent.  B.  B,  Ob,  tujrra. 

It  isfuttbercoDlendedtbHtautborlty  to  Issue 
the  bonds  was  given  by  an  Act  of  tlio  Legisls- 
liue  of  TeuDcssee,  approved  March  2^,  1872, 
chapter  20  of  tbe  Ads  of  1873,  entitled,  "An 
Acl  to  Authorize  the  Mayor  and  City  Council, 
or  Mayor  and  Bonrd  of  AJderraen.  of  any  Incor- 
norated  City  or  Town  In  (be  State  of  Tennessee 
liaving  a  Populatioii  of  from  One  Thousand 


Amount  of  Fifteen  Thousand  Dollars."  That 
Act  Is  as  follows: 

"8qc.  I.  BeiternKtedbgUeOeTUral  AttemNv 
ri6«i  of  f"  State  ofletmenee.  Thnt  the  Mayor  and 
City  Counci],  or  the  Board  of  Mayor  and  Aldei^ 
men,  of  any  Incorporated  city  or  lown  In  (ho 
Slate  of  TeDDeasee  baring  a  population  of  from 
01"  lUousand  to  twenty  thousand  ore  hereby 
aiil!i:iiized  In  thelrcorporate  capacity  to  Issue 
tbe  bonds  of  tbe  said  city  or  town,  signed  by 
the  Mayor  and  countersigned  by  the  Itecopier 
of  said  city  or  town,  with  coupons  for  interest 
atlRChed,  to  an  amount  not  exceeding  Fifteen 
Tliousaod  Dollars.  Tbe  Bonds  hcrdn  provided 
for  msy  le  executed  of  denomicationa  from 
Twenty-flve  to  Five  Hundred  Dollars,  at  dis- 
cretion of  said  Mayor  and  City  Council  or 
Major  and  Aldermen,  and  to  mature  at  such 
times  as  may  bo  fluted  bv  said  Mayor  and  City 
Council  or  Mayor  nnd  Aldermen,  from  one  to 
twenty  yean  after  date,  and  bearing  iDterest  at 
the  rate  of  eight  per  cent  per  annum,  payable 
aemi-annuailT;  the  past-due  coupons  on  which 
bonds  shall  "be  receivable  for  taxes  and  all 
other  dues  to  the  corporation  issuing  tbeBame; 
Pn>cided,  That  the  bonds  issued  under  thepro- 
vlsions  of  this  Act  shall  be  alone  (or  the  pur- 
pose of  paying  outstanding  liabilities  against 
the  city  or  corporation  Issuing  tbem,  and  shall 
noi  in  niiy  case  exceed  the  unsettled  aod  ma- 
iiireii  l<:ibtlitieB  or  debts  of  such  city  or  corpo- 
r8iii>n  nt  the  time  of  Issuance  thereof ;  but  In  no 
event  slinll  Uie  bonds  be  Issued  without  the 
consent  of  three  fourths  of  the  quatifled  voters 
voting  at  an  election  to  be  held  for  that  pur- 
pose under  tbe  supervision  of  said  Mayor  and 
City  Council  or  Board  of  Aldermen.  ■ 

"Sec.  S.  Bt  it  further  ertaeted.  That  the  enid 
Mayor  and  City  Coundl  or  Mnyor  and  Alder- 
men of  said  city  or  lownare  hereby  authorized 
to  issue  at  par  such  coupon  bonds  as  are  pro- 
vided for  In  tbia  Act,  to  the  holders  of  bona 
fide  claims  against  said  dry  or  town,  in  liquid- 
ation and  dischargeof  such  claims  and  interest 
thereon,  and  to  such  others  as  are  willing  to 
take  them  at  par,  not  to  exceed  in  amount  Paid 
sum  of  fifteen  thousand  dollars:  Provided,  That 
in  no  case  shall  said  Mayor  and  said  Ci^ 
Council  or  Mayor  and  Aldermen  of  said  cllyor 
town,  as  tbe  agent  for  that  purpose,  sell  under 
their  par  value  any  of  tbe  bonds  the  issuance 
ot  wliicb  is  authorized  by  this  Act:  Provided 
/VrtAff',.3'bat  tba;pnq>OBed  rate  «f  l&tereet  tbe 


bonds  are  to  bear  shall  bo  specffled  aod  sub-    (1971 
mitted  to  the  vote  of  the  Inhabitants  of  such  ' 

corporations,  at  the  time  the  election  is  held  In 
renurl  to  the  issuance  of  the  bonds." 

By  the  express  provision  of  section  1  of  this 
Act,  the  bonds  to  be  Issued  under  it  are  to  "be 
alone  for  the  purpose  of  paying  outatandiog 
liabilities  agaiustthe  city  or  corporation  Issuing 
Ihemj"  and  it  is  provided  that  they  "shall  not 
In  any  case  exceed  the  uosetiled  and  matured 
liabihties  or  debts  of  such  city  or  corporatioa 
nt  the  time  of  issuance  thereof;"  and,  t)y  sec- 
lion  2,  they  are  to  be  issned  "to  the  holders  of 
bimit  fide  daims  against  said  dty  or  town,  in 
liquidation  and  discbarge  of  such  claims  and 
interest  thereon,  and  'o  such  others  as  are  will- 
Ingio  lake  ihem  at  p.ir." 

We  arc  of  opinion  that  this  statute  has  no 
application  to  Ino  present  case.  Its  object  waA 
manifestly  to  enable  certain  incorporated  dtlea 
._j   . ..  ((,[,()  their  matured  debts,   by 


Issuingbonds  of  the  character  specified  in  the 
Act.  The  debts  for  which  they  were  to  be 
issued  were  not  only  to  be  unsettled  debts,  but 
matured  debts,  and  tbe  bonds  were  not  to  bo 
issued  in  any  event  without  the  consent  of  three 
fouitfas  of  the  qunliliid  voter!  voting  at  an 
election  to  be  held  for  the  purpose.  When  the 
election  In  ihe  present  case  was  held,  no  debt 
created  by  any  subscription  to  any  stock  bad 
yet  been  incurred ;  and  it  is  expressly  stipulalcd, 
in  the  agreed  statement  of  facis,  that  the  ques- 
tion of  subscribing  |12,000to  tbe  stock  of  the 
company,  and  tbe  question  of  payingsuchsub- 
acrlption  in  bonds,  were  submitted  to  the  voters 
as  a  single  question,  at  one  and  the  same  time, 
""  "  approved  by  tbe  same  vote.     Indeed, 


there  does  not  appear  to  have  been  any  sub- 
mission to  tbe  voters  of  the  question  of  sub- 
scribing to  the  stock  of  tbe  railroail  rompany, 
or  of  Issuing  the  bonds  In  payment  far  any  such 
flubBCription,  but  only  tbe  question  of  wliellier 
tbe  bonds  should  be  issued  by  the  Tnwn  to  the 
company  asadonation  or  subscription  of  bonds; 
and  Ihe  bonds  themaelves.  on  their  face,  carrr 
out  only  tbe  same  idea.  Still,  it  is  agreed  thai 
the  bonds  were  issued  in  porment  of  a  'Mock 
Bubsoription"  made  by  the  Town  to  tbe  riulniiid 
company.  But,  even  In  that  view,  the  liability  [I68 
on  the  subscription  lo  the  stock  was  not  such  a 
matured  liability  or  debt  of  tbe  Town,  at  tbe 
time  the  election  was  held,  as  tbe  Act  of  1878 


of  tbe  vole  appear  to  have  been  "Forsubscrip- 
tion,"  or  "No  subscription."  The  vole  lo  huo- 
scrlbe  for  the  stock  and  tbe  vote  to  issue  bonds 
were  one  and  the  same  vote,  coa>orchendcd  in 
the  words  "For  subscription."  In  order  to 
make  tbe  liability  for  tbe  subscription  a  "ma- 
tured" liability  of  tbe  Town,  it  waa  neceBsary 
that  the  subscription  should  be  actually  made 
In  pursuance  of  tbe  vote,  and  that  the  terms  for 
paying  the  money  In  discbarge  of  it  should  ho 
determined,  and  that  an  efecdon  should  lie 
thereafter  held  to  vote  in  regard  to  Issi  Ji"-  bonds 
for  the  liability  as  a  matured  liabilify.  and  in 
view  of  all  lie  tCTms  and  circumstances  nf 
such  liability.    No  such  election  was  beld  after 

any  liabllit    * 

tund  llabli 


1887. 
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la  refnnl  to  the  effect  of  the  decree  of  the 
chmuwr;  court  of  January  0,  1H7S,  it  is  to  be 
said  that  it  was  made  in  a  suit  bj  the  town 
ftutboritiea  to  enjoin  perpetually  the  collection 
of  tlie  bonde.  on  the  ground  that  they  were 
i»iui-d  mithout  authority  of  law.  By  (he  decree 
it  nas  ordered,  by  consent  of  the  parties  that 
the  prelimioary  miunction  should  be  diaaolved 
and  the  demurrer  be  overruled.  This  left  the 
biU  to  stand  as  it  was  orlKinaltT  filed.  The 
decree  aeta  forth  that  the  ^t  bad  been  settled 
by  an  aeiccment,  a  copy  of  wbich  is  embodied 
in  the  decree.  That  agreement  refers  to  the 
Iranda  as  liaviog  t>een  issued  by  the  Town  "to 
aid  in  ibe  cdnsiruction  of  said  road,"  that  is, 
the  road  of  the  Mississippi  Cenlral  Kailroad 
Company.  It  does  not  refer  to  the  bonds  as 
having  been  issued  in  payment  of  a  subecrip- 
tion  to  the  stock  of  the  company.  It  then  sets 
f<nth  that  it  tiaa  been  agreed  by  the  Town  and 
tbe  New  Orleans,  St  Louis  and  Chicago  Rail- 
road Company  (into  which  tbe  Mississippi 
Central  RallrtMd  Company  had  been  merged 
by  conlract  of  consolidation  between  tbe  last 
named  company  and  the  New  Orleans,  Jack- 
■on  and  Qreat  Northern  Railroad  Company) 
rmj  tltat  the  anit  should  be  compromised  by  the 
laaae.  by  the  New  Orieans,  St.  Louis  and  Chi- 
cago Bailroad  Company,  to  tbe  Town,  of  cer- 
tiflcates  of  stock,  in  tbe  sura  of  $500  each,  dol- 
lar for  dollar,  for  the  $12,000  of  bonds,  the 
Town  aji^ieeing,  on  the  receipt  of  the  stock,  to 
let  a  decree  he  entered  la  tbe  cause  in  favor  of 
the  validity  of  the  bonds,  which  were  to  be  re- 
delivered, with  the  seal  of  the  Town  affixed  i 
and  tiie  coats  of  tbe  suit  were  to  be  paid  by  the 
New  Orleans,  St  Louis  and  Chicago  Railroad 
Company. 

Tbe  substance  of  tbta  la,  that  on  the  bill,  it 
■taodioK  good,  with  the  demurrer  to  be  over- 
ruled, lie  plftintifls  agree,  notwithstanding  the 
averments  of  tbe  bill,  that  tbe  boods  are  valid. 
The  decree  then  states  that,  inpursuaoceof  tliat 
agreement  and  by  consent  of  the  parties,  it  is 
decreed  that  the  New  Orleans,  St  Louis  and 


•Hitation  of  those  certificatee,  the  Town 
have  its  corporate  seal  affixed  to  each  of  the 
twelve  bonds;  and  that  Ihe  bonds  and  their 
coupons  are  declared  to  be  valid  and  binding 
on  the  Town  and  Ita  authorities. 

This  was  no  adjudication  by  tbe  court  of  tbe 
validity  of  the  bonds  on  the  submlsiion  to  It, 
as  a  liidicisl  tribunal,  of  the  quesUon  of  such 
validity.  Tbe  declaration  of  the  validity  of  the 
bonds,  contained  in  the  decree,  wasmade  solely 
In  purmance  of  the  consent  to  that  eSect  con- 
tused in  the  agreement  signed  by  tbeMavorof 
the  Town  and  tbe  oftlcer  of  tbe  New  Orleans, 
St.  Louis  and  Cbicafra  Railroad  Company. 
Tbe  act  of  the  Mayor,  in  signlni;  that  agreement, 
oculd  give  no  vatldl^  to  tbe  bonds,  it  they  bod 
noneat  the  time  theagreement  wasmade,  Tbe 
want  of  authority  to  issue  them  extended  to  a 
want  of  auLborily  to  declate  them  valid.  The 
Mayor  had  no  such  authori^.  Tbe  decree  of 
tbe  court  waa  based  solely  upon  the  declaration 
at  tbe  HavoT,  in  tlie  agreement,  that  the  bonds 
were  valid;  and  tbatdeclarailoo  was  of  no  more 
effect  than  tbe  declaration  of  tbe  Mayor,  in  the 
bill  In  chanceiy,  that  the  bonds  wen  invalid. 


The  adjudication  In  the  decree  cannot,  under 
the  circumstances,  be  set  up  aa  a  judicial  de-     (160] 

termination  of  the  validity  of  the  bonds.      " 


1  then 


3,  but  it 


Q  ad- 


particuiar  dedsioo,  bv  aperson  who 
had  no  right  to  bind  the  Town  by  such  a  con- 
sent, because  it  gave  life  to  invalid  bonds;  and 
tbe  flu  lb  or!  lies  of  tbe  Town  had  no  more  power 
to  do  BO  than  they  had  to  issue  tbe  bonds  <nrigl- 
nally. 

There  is  nothing  inconsistent  with  this  view 
in  Jfathmlle.  0.  ASl.  L.  R.  Ga.  y.  UniUdSlaU*. 
113  U.  8.  361  [3S:9T1],  where  it  was  held  that 
a  decree  in  equity,  by  conseot  of  parties,  and 
upon  a  compromise  between  them,  was  a  bar 
to  a  subsequent  suit  upon  a  claim  therein  set 
forth  as  amon^  the  matters  compromised  and 
settled,  ntlhough  not  in  fact  litigated  in  the  suit 
in  which  tbe  decree  was  rendered.  In  that 
case  both  parties  had  full  power  to  make  the 
compromise  involved. 

Uie  Judgttxnl  of  Oie  Oireuit  Court  it  of- 


EXTEIN  NORTON.  Plff.  to  Err., 

MAYOR  AND  ALDERMEN  OP  THE 
TOWN  OP  DYERSBTJRG.  TENNES- 
BER. 

(Bw  B.  0.  Beporter's  sd.  1(I0-1T<LI 


L  In  an  aetloD  to  recover  upon  town  bonds  and 
ooupons,— H«id.  that  the  TenneMee  Act  oQJaiiuarr 
18,  ISTL  old  not  give  authority  for  tlie  tasue  of  the 

I.HcI<lfnithBr,ttaBttfaeAot8  0ttbatSI«te.DtDe- 
oember  IB,  UTl,  retiniair  M,  1869.  and  Eteliniarr  8, 
U70,  did  nut  autbcnlsetfaa  iMue  of  bond*  parable  la 


?^?j; 


&  The  n«ot  of  power  to  a  munlolpBl  oorpoiatloD 
nsubsortbefortba  stook  of  a  lailraad  oontpanr 
oea  not  canr  with  It  the  Implied  authorltv  to  la- 


.  _, jtv  lot 

sue  DeooUable  bonds  tliei«tori  express  legislative 
- -borilyto' ■ — '-"----- —  ' — .—J...... 


hnplied  a 

otori  eipr_  — „__ — 

Butbont^  to  issue  bonds  like  ttaoae  Involved  In  tba 
pnaent  suit  Is  neoeawiT> 

i.  In  ■  suit  brougbt  solely  tor  a  reoovery  upon 
tbe  bonds  and  ooupons,  no  gneatlon  growiiw  out 
oi  the  UabU^  of  (be  town  RwtHa  sn^npUoD  to 
tbe  stock  oan  be  Inquired  Into. 
[No.  »7.] 
J.fVU<«f  Aprik  S,  liSS.   Jitetded  AprO  £3,1888. 

E  ERROR  to  tbe  Circuit  Court  of  the  United 
Itatee  for  the  Western  District  of  Tennes- 
see, to  review  a  judgment  for  defendant  iu  an 
acdon  to  recover  upon  town  bonds  and  cou- 
pons. 4J(rm«t 
The  facts  are  fully  stated  by  tbe  court 
Meur:  D.  H.  Poaton,  W.  K.  Po*Um, 
Parlci  it  Draper,  and  8mith  d  GoUier,  for 
plaintiff  In  error: 

Where  a  suit  is  brought  on  negotiable  bonds 
by  a  txmajlde  holder  for  full  value,  some  sub- 
stantial dd!ense  must  be  set  up,  to  escape  lUtbll- 


Wall.  678  (22-883). 
Under  both  ConsUtatioBi,  lubacriptloni  in 


Sdpbxmb  Coubt  or  the  Ukitrd  STATxa 


Oct.  Tbric. 


aid  of  raQroads  wu  a  corpomte  parpoae,  and 
connifn  and  Iowdb  bad  toe  rigbt  to  lend  aid 
and  credit,  and  levy  taxes  to  pa;  tbu  aame, 

JVieAoI  V.  Ndthnlle,  S  Humpb.  203;  Zeuit- 
ville  a  If.  RR.  Oo.-v.  Davidton  Oaunts  Ot.  1 
Soeed  (Tenn.),  666-  MtmphU  r.  Memphii  Go- 
poto  Gat  (h.9  Hetek.  GST:  Wimbm  v.  Tmntt- 
te  A  Am.  B.S.  Oo.l  Bait  66. 

TJpon  quesUoiiB  of  commercial  aecuritlee 
t«dml  coDrtt  are  not  bound  by  state  dedstona. 

OaUt  T.  Firit  Nat.  Bank,  100  U.  S.  346 


974  (17:C0S)i  Ommonwata  t.  iVtMuryA,  41 
Pa.  2TO. 

Auiborlty  "to  borrow  money  for  anyobject 
in  ItB  discretloii'' U  construed  aa  autboritv  to 
borrow  money,  and  Issue  negotiable  bouos  to 
pay  for  it 

JfiwwT.  Mveatine,  68  U.  8.  1  Wall.  887 
(17:66t):  2  Horawetz,  Corp.  g  BSO;  Poliet  Jury 
T,  Britton.  83  U.  B.  15  Wall.  57S  (21  :a54). 

Where  a  municipal  corporetloD  has  the  Im- 

EUed  powtr  to  borrow  money  or  lend  ciedil,  tt 
KB  the  implied  power  to  execute  all  proper 
bonds,  notes  or  other  negoliable  securltlea  to 


accompltah  these  purposes. 

Hvil  T.  MarthaU  County,  _      _ 

Oaute  T.   CUtrkKaU,  R  Dill.  167,  168;   MilU 


.  MarthaU  County,  12    Iowa,  14S; 


T.  OfcoJOTi.  11  Wis.  470;  Bankt^CMUicethe  . 
ChiUice-he,  7  Ohio  (Pt.  %)  31;  Gommonwalth 
T.  PitUAurgh,  84  Pd.  4fl6;  QriMn  v.  Inman,  57 
Ga.  870;  mack  v.  Oohen.  52  Gn.  621;  littchum 
T.  Buffalo,  14  N.  T.  356. 

This  implied  power  is  thoronshly  indoctri- 
nated into  the  laws  and  decisions  of  the  Slate  of 
Tenneaaee. 

Union  Banifcv.  (ToAiAf.eEufflph.SlS;  jneAtff 
T.  NathHOt,  9  Bumpb.  364;  Adnmi  \.  Memphu 
SL.S.B.B.Ob.2  Coldw.  645;  Moa  v.  Har- 
peth  Academy,  7  Heisfc  288;  StaUv.  Anderton 
County,  8  Baxt.  S4S. 

In  any  event  this  court  should  hold  the  de- 
fendant IS  upon  noQ-nego^able  bonds  orootes, 
treating  the  Issuance  of  negotiable  bonds  as  an 
excess  of  authority  only,  and  not  invalidating 
the  loan  with  Interest  as  agreed  upon. 

NailimlU  v.  itoy,  86  D.  B.  19  Wall.  475, 477, 
478(32:168,  169);  WiUiamtY.  Duek  River  Yai- 
!etfB.RCh.B  Baxt.  488. 

Mu»n.  Sparrd  BiU  and  T.  B.  TnrlaT^, 
for  defendant  in  error; 

Counties  and  municipal  coiporations  mast 
have  leglalatlTe  authority  for  the  issuance  of 

South  Ottawa  v.  FwUnt,  94  U.  S.  260  (24; 
1S4):  Pmdleten  County  f  Amy,  80  U.  B.  18 
WaiL  297  (20:579);  Ktnitotty.  Wayne  Gounfv, 
88  U.S.  16  W"  '■"""'"•"  "■  -  ■  -  " 
T.  Roger*,  Id. 
U.S.  484(38: 
77  U.  8.  lb  ^ 
Britton,  82  U.  8.  15  Wall.  566  (31 ;  261);  Ifaik. 
tiOe  ».  Ray,  86  U.  8.  19  WalL  468  ffiS:  164); 
Milan  t.  Tenneeeei  Gent.  R.  R.  Cb.  11Lm,829; 
Pvtatki  V.  ailmoTe,%l  Fed.  Rep.  870. 

For  the  general  distinction  between  a  loan 
of  credit  and  subscrlptfon  for  stoc^  see  the  fol- 
lowing cases: 


AopA)  V.  Balem,  20  lUch.  4ff2;  Stewtrl  t. 
Polk  County,  80  Iowa.  9;  .^Ibn  t.  Jay,  60  He. 
134;  Wattar  t.  dndnnaU,  21  Ohio  St  U; 
LmitviOe  AS.R.  R.  Co.  y.  DMidion  Oovntg, 
Ct  1  Sneed  (Tenn.),  687. 

The  bonds  were  unauthoriiad,  illegal  m& 
void  for  want  of  authority  to  issue  them. 

Woodruff  y.  Okolona.  S7  HIss.  806,  808;  BM 
7.  Molfile  <«  a  iil  ii.  O).  71  IT.  8.  4  WaU.  096 
(18:  888);  Starin  v.  Genoa,  28  N.  Y.  464; 
JoneiboToy.  Cairo  A  St.  L.  &  B.  Oa.UOV.a, 
192  t^-lltS). 

The  power  to  aubacrlbe  for  stock  does  not 
canr  by  implication  the  powa  to  execute 

Dan.  Neg.  Inst.  S  1638. 

Thla  court  will  follow  the  latest  constmctioti 
given  by  the  highest  court  of  Tennessee  of  the 
laws  and  Constftntlon  of  that  State. 

Taylor  y.  Tpiilanti.  105  IT.  8.  71  (26:1012); 
Milan  y.  Tennaue  Cent.  B.R.Ot>.»BA  Puiaekt 
T,  OUmort,  rupra. 

The  power  to  issue  bonds  ought  not  to  be  im' 
plied  from  the  power  to  make  contracts  and  in- 


Claibortu  County  y.  Brooki,  III  U.  S.  400 

(28:470). 

Whether  the  defendant  is  under  a  legal  ob- 
ligation to  make  restitution  of  such  sums  as 
were  actually  received  by  its  authoriicd  agents 
or  officers  upon  the  sale  of  the  bonds,  is  not  a 
question  arising  in  the  present  action,  which  la 
only  lurthe  recovery  of  the  stipulated  interest 
upon  such  bonds. 

BouUiOltaieay.  Pm-Mnt, 04 U. 3.260(24:154). 

Mr.  Juttict  Blatehfbrd  delivered  the  opin- 
ion of  tlie  court: 

This  is  an  notion  at  law,  brought  in  the  Oii>  flAl] 
cull  Court  of  the  United  States  for  the  West 
cm  District  ot  Tennessee,  by  Exteln  Norton, 
a  cilizen  of  New  York,  against  the  Mayor  and 
Aldermen  of  the  Town  of  Dyersburg,  a  ma- 
nlclpal  eorporalion  created  by  the  State  of  Ten- 
nessee, to  recover  sundry  sums  of  money,  as 
due  for  the  principal  of  36  bonds  for  $500 
each,  and  68  bonos  for  $250  each,  and  63 
bonds  for  $100  each,  all  due  May  10.  1883, 
and  on  sundry  coupons  cut  from  such  bonds, 
due  at  various  limes  between  the  dale  of  the 
bonds  and  tbelr  maturity.  . 

The  bonds  and  coupons  were  in  the  following 
form: 
"  Bond  No.—.  $360. 

"The  Mayor  and.  Aldermen  of  the  Town  ' 

of  Dyersburg,  in  the   State  of  Tenueasee,    a  I 

corporation  duly  chartered  by  Act  of  the  Gen- 
eral Assembly  of  the  Btale  of  Tennessee,  by  i 
the  qualified  votara  of  said  Town,  under  the 
provisions  of  an  Act  of  Legislature  empower-  ] 
ing  tbem  so  to  do,  by  this  bond  promise  to  pay 
to  the  bearer  hereof,  ten  years  after  the  date 
hereof,  the  sum  of  two  hundred  and  ttty  dol- 
lars, vrith  interest  at  seven  per  centum  per  an- 
num from  this  date,  payable  semi-annually,  at  ! 
the  city  ball  in  Dyershurg,  on  presentation  of 
the  coupons  hereto  attached,  to  aid  in  the  con- 
stnictiott  of  the  Paducah  and  Hemphia  Rail- 
road; upon    the  express  condition,  nowever, 
that  the  said  railroad  sbaQ  be  coaatmcted  to  I 
ibe  Town  of  Dyersbun,  TennesBee,  and  have 
a  depot  of  said  railroad  located  wtthiii  half  a  I 
mile  of  the  court  house  in  Mid  town. 

O 


1887. 
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"In  tMdmoDj  whereof  ttaeUaroT  tnd  Alder- 
mtnof  tbeTownotDTenbiiTg,  Tenaeaaee,  have 
cmoMd  thb  bond  and  the  conpona  attached  to  be 
dKMdbjtbeHaTOTofsydTowD,  uidcatuila- 
^Ded  t7  Uu  Recorder,  on  thfilOth  dv of  Hqr, 


"W.  O.  Doyle,  Bteordtr." 
•••8.15.  tB.tB. 

"The  Umjot  and  Aldermen  of  Drenburg, 
Tom.,  will   par   the   btarer   on   the  — day 

of ,  18—,  o^t   doUan  and  MTeDty-flve 

ccDta,  iwlng  die  aeml-anaual  Interest  dua  on 
Padocah  ud  Uemphli  Railroad  Bond  So.—. 
"C.  P.  Clark,  Mayor, 
"W.  C.  Dojle,  Reearder." 

The  defendant  pleaded  nii  dd)et  and  rum  egt 
faehtm.  The  caoae  was  tried  by  the  coort,  on 
the  written  waiver  of  a  Jury,  and  It  found  the 
faauea  of  law  and  fact  with  ihe  defendant,  and 
reodertdajudgmentforii,  to  review  which  the 
plaiDtiShaabroogfat  awritoferror.  Ttierewas 
an  WTced  statement  of  facts,  which  ia  embodied 
in  K  un  of  exoeptioiia,  and  there  la  a  finding  of 
facta  add  of  conchuiODa  of  law,  also  contained 


want  of  aalhoiity  to  to  do  la  controverted,  the 
defeodant  Inristlng  that  no  proper  legislative  or 
other  autbority  existed  for  makiDg  the  sub- 
acriptjon  nod  ioaulog  tbe  bonds  that  were  made 
and  iasued,  the  plea  of  non  ett  factum  only  go- 
ing lo  that  extmL  The  Htasisaipfd  River  RcOl- 
tD«d  Company,  to  which  It  is  claimed  tbe  aub- 
vcription  was  originally  authorized  to  be  mnde 
by  tbe  defendant,  waa  afterwards  consolidated 
with  and  became  a  part  of  tbe  Paducab  and 
Mempfali  Railroad  Company.    That  company 


the  sale  reorganized,  unjer  the  sMtnte  of  Ten- 
nessee, as  the  Chesapeake,  Ohio  and  Bouth- 
weatem  Railroad  Cbmpany,  \sj  which  tbe 
road  was  bnilt  and  finally  completed  on  Jann- 
aiy  1,  1AS2,  and  Is  now  operated  as  a  railroad 
Its  entire  tviigth.  The  bed  and  track  are  now, 
and  were  at  the  date  of  bringing  of  the  suit, 
fully  baDt  and  eoulpped  and  operated  th  rough 
tbe  Ooontt'  of  Dyer,  In  which  tbe  ooonty 
Town  of  Dyenburg  Is  dtualed,  and  tbe  last 
named  company  hadlniDtadepot  buildinfwlth' 
In  haU  a  mUe  of  the  court  house  in  tbe  Town 
of  Dyenburg  before  Ibis  action  was  brought 

1%e  {KtXMedings  of  tbe  Board  of  Mayor  and 
Aldermen  of  tbe  Town,  relative  to  the  sub- 
scription fn  coDtroveray,  are  contained  la  a 
Cper — ExhiUt  "B"  to  the  stipulation — which 
Ml  forth  In  the  margii  ~ 


The  qnesUon  of  the  aubsciipdon  referred  to 
in  the  foregoing  proceedings  was  left,  nnder 
proper  notlcee,  to  the  dedfiim  of  the  qnalifled 
Toten  of  the  Town  of  Dyerahnrg.  and  thesub- 
smlptlon  waa  carried  t^  a  TOt«  uugely  In  ez- 
oesa  of  the  requtslie  constttutftaiar  majority. 
At  tbe  date  of  the  subscription  the  Town  was 
without  nOroad  f  adlltiea,  and  the  object  of  the 
subsdlptlon  waa  to  aid  the  bulldlog  of  tbe  pro- 
posed line  near  the  Town.  Tbe  railroad  bai 
been  buUt,  but  no  part  of  the  subscription  has 
heea  paid  except  tbe  first  Installment  of  inters 
est,  which  was  paid. 

The  bill  of  exceptions  ctstcs  as  follows:  "The 
court  found  as  facts:  1st,  that  an  ordinance 
was  regnlarlT  and  legally  adopted  June  B,  1B73, 
by  the  Aiara  of  Mayor  and  AJdermen  of  th« 
Town  of  Dyeisburg,  ordering  an  election  to  be 
hdd  by  the  qualiawl  voters  of  aald  Town,  la 
determine  wbetbei'  tbe  ac^  Town  should  sub- 


he  paid  for  by  said  Town  by  Issuing  to  said 
r^Iroad  company  Its  Degoilable  bonds  to  that 
int,  beanng  Interest  at  7  percent,  and  pay- 
able at  10  years  from  date;  that  on  Ju^  S, 
1873,  said  proposition  was  voted  on  by  the  qual- 
ified voters  of  said  Town,  after  80  d^s"  notice 
of  sndi  election  had  been  duly  publiUMd  in  the 


scripUon  to  3  against  It;  that  at  a  meetinE 
at  the  Board  of  Mayor  and  Aldermen  of  said 
Town,  held  on  July  6, 1873,  the  returns  of  said 

,..., duly  and  properly  canvassed  by 

■■'     ""  "  ordinance   ""  "    '""'~ 
cription,  t 

of  the  ordinance  of  June  6,  ItJ73,  was  properly 
and  legally  carried,  in  said  election,  by  the  vote 
as  before  stated,  and  Instructed  the  Mayor  to 
subscribe  said  sum  of  $50,000  to  the  stock  of 
the  said  railroad  company,  upon  the  terms  and 
condilioBS  o(  said  ordinance;  that,  acting  pur. 
ausntto  that  autbority,  tbe  Mavor  of  said  Town, 
on  May  10,  1373,  subscribed,  for  and  in  tbe 
name  of  said  Town,  sold  sum  to  the  capital 
Block  of  said  company,  received  certificate  of 
stock  therefor.  Issued  and  delivered  tbe  coupon 
honda  of  said  Town  for  aaid  amount  to  aaid 
railroad  company,  including  those  here  In  this 
suit;  that,  when  ssid  coupon  bonds  were  so  ex- 
ecuted, issued  and  delivered  br  said  Mayor  to 
said  railroad  company,  the  ttM  company  had 
laid  the  track  of  aaid  road  to  the  northern  and 
southern  line  of  Dyer  County,  and  commenced 
work  on  said  railway  within  the  limits  of  said 
County  of  Dyer;  that  plaintiff  bought  the  bonds 
and  coupons  sued  on  herein  In  due  course  o' 
trade,  for  full  value,  before  maturity,  and  with- 
out any  knowledge  or  ootice  of  any  defect,  in- 
flnnity,  raolty,  or  condition  against  the  liabil- 
ity of  said  Town,  except  so  far  as  appears  on 
the  face  of  aald  bouds;  that,  before  the  bring- 
ing of  ttiis  suit,  the  said  railroad  had  been  con- 
structed and  was  being  operated  Its  enlira 
length  from  Paducab,  Eentucfcv,  to  Memphis, 
Tennessee,  and  was  constructea  to  said  Town 
of  Dyershurg,  Tennessee,  and  had  a  depot  lo- 


11641 
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'"Memphis,  Tenn^|Jul7  IB,  IS. 


"  Tbe  DUnutee  of  the  nn««ng  of  Hisr  1st  were 


* " mcmipiuB,  'ivuD*.  ^uix  is,  -ib.     t        ±ae  nuDiiiee  oi 

"At  a  tneetbic  ol  tbe  board  ot  drectois  of  the  rewl  and  approved. 

Padoeah  and  Xenipbls  BsUrood  Oomponyhdd  this  ■'  Jno.  Overton,  Jr.,  offend  a  TesoluUon 

der.-iiMBeDO:,.  B.  Trimble.  Vloe-Pt«aldeDt;  Jno.  Iowa ; 

OrotoiLJr.,  w.  F.  NoitOD,  D.  If.  Bennlns,  and  A.  "  " 
T.i:«cyU-8-Trtmt>ls,Vk)e-Pi«eMent,lnt£eohalr. 
127  V.  & 


"  Whereas,  a  P.  Otark,  Uaror  of  the  Town 
I  DjenbUTg,  Id  tbe  County  or  »rer.  In  the  Stale 


WO-IT* 


SurszKK  CousT  or  thb  Uritxd  Bfriraa. 


catad  wltbiD  half  «  mile  of  the  court  bcnue  in 
•sld  Tono,  the  same  baving  been  dooe  by  the 
Cbeupeake,  Ohio  wd  8oiUh«eflt«ni  B.  R.  Cki. 

ou  or  aljout  tbe  —  daj  ol ,  as  ml  forth 

)□  the  agreed  statement  ot  facta  filed  herein. 
Tlie  conrt  ruled  tbat  no  legislative  aoChorilj 
wbaterer  existed  for  the  iBiuance  hj  aaid  de- 

TODDCMOC,  tnr  his  subacrlutloD  Id  writlog,  baa  Bub' 
•cubed  fn  behalf  of  the  Town  or  DyeiBliiir?  the 
•um  ot  Zttj  thoiuaaa  dollars  to  the  capital  stock 
ot  tbe  Paduoall  and  UemptaU  Bailrvad  Cumpaoy, 
which  aald  nibaorlptlon  la  m  tbe  words  and  Qgurca 
tOllOWlnK,  to  wit : 

■■  Maror^  Offloe,  DjvaUnirgt  J«fu  "th.  JSK. 
**  Dear  Hlr :  1  bee  leava  to  mbinlt  herewltb  a 
cop;  of  tbe  prooeedinst  of  the  BOMd  of  Mayor  and 
AMJonncD  ot  tbe  Town  ot  Drenburg,  aathorlilnt 
tne  to  •ubeertbe  KKMXJO.OO  (ffttr  thoinand  dollars) 
to  the  capital  Kook  of  tbe  Paducsb  aod  Hemphla 
Ballroad  CoiDHtDT  on  oertoln  tmns  and  coDdldona 
mlDutalr  set  fortb  In  aid  prooeedlus.  payable  In 
bODdt  in  tue  Town  of  Drarsburs,  bearlnc  seven 
per  oent  Intenat.  parable  ■erataDouaJli'.  in  pur- 
suance of  the  autliontr  thus  ounlerred  upon  me,  I 
herewith  tender  and  propoae  to  eubaorlbe  said  sum 
to  the  oapltal  stock  ol  rouroompany  on  the  termi 

Kipoeeo,  and  will  promptly  Inue  the  bonds  of  said 
wu,  if  Bcoepled,aasoonss  the  terms  and  atipula- 
tlona  allow  It. 


tiff  then  and  there  duly  excepted.     The  plain- 
tiff requested  tbe  court  to  rule  tt   ' 
facts  found,  the  defendant  v 


that,  under  Uie 
s  auLhorized  to 
.  issue,  and  deliver  to  said  railroad  com- 
pany the  aaid  bonds,   which   reoue^  wan  jr- 


le  of  the  laws  of  tt 


tucky,  the  Paducah  and  Oulf  KBllrood  Company 
and  said  UlsBUeippi  Btver  Hallway  Oompaoi'  bave 
been  aonaoUdated  Inio  one  oompairr,  under  t'  ~ 


and  said  MlsBUeippi  Btver  Hallway  Oomi 

1 loUdated  Inio  one  oompairr,  i , 

^_ style  of  the  Fnluoah  and  Uempliis  Bail- 
road  Oompany: 

"Therefore,  On  motion,  the  (oltowInK  OrdiQanoe 
was  unanimously  adopted,  to  wit: 

"Soc  I.  Be  It  ordained  by  toe  Board  of  Hnynr 
and  Aldermen  of  tbo  Town  of  DyeieborK.  Btato  of 
Tennessee,  that  there  shall  be  submitted  u>  ibe 
quallHed  rolers  of  the  town  of  Dycreburs  t  c 
prouoaltlon  to  subscribe  fifty  (50)  thouHind  Uohar>. 
In  the  bonds  of  said  town,  to  tlie  capital  stock  nf  I  he 
Paducahand  Hemnbls  Railroad  Ooinruny,  on  tlie 
toiloifiag  terms  and  oonditiaiis.  Til.;  Ivhon  the  sui  J 
railroad  oompany  has  Inld  the  track  of  said  road  in 
tbe  northern  and  southern  line  of  Dyer  County  a  nil 
oommeiiced  work  on  said  railway  within  thn  fimli* 
of  Dyer  County,  then  tbe  mayor  shall  issue  u>  siiiil 
railway  oompany  ooupon  bonds  of  the  Tonn  uf 
DyprBbura.  to  the  amount  of  said  BuhBcrlptlon, 
which  Li  fifty  tbousaad  dollarsi  the  whole  of  siil'l 
boods  shall  be  koown  as  tUe  'Dyanburs'.  PHducali 
and  Memphis  railroad  bonds,'  and  shall  be  due  anil 
payable  In  ten  yean  from  date  ot  Issuance,  bSHr- 
inir  In  tercet  at  the  rate  of  seven  per  oent  per  annum, 
payable  seml-aunuiiUy:  the  t>otids  shall  be  Issued  hi 
sums  ot  tlOU.  tsao,  and  t^OO.  with  the  neoenary  lu- 
te rest  couijous  at'iiohcd, 

"Sec  S.  To  pay  the  lotcrmt  accruing  upon  ml'l 
bonds,  and.  If  deemed  advlsabloi  to  create  aslnlduv 
fund  for  tlieir  redemption,  it  sball  be  the  duty  ut 
the  Board  of  Mayor  and  Aldermen  of  said  Town,  11 1 
tnelr  first  regular  meetlns  after  the  Stat  day  nf 
Deoember  ot  eaeh  year,  to  icry  a  speclBc  tax  upuii 
such  subjects  of  taxation  as  they  may  deem  bear.  u> 
meet  the  loiareet  ooupons  falmiB  due  within  the 
suoocedlns  said  levy;  and,  If  the  Board  of 
~  and  Aldermen,  for  any  cause,  fail  at  the  se  id 
___  . n.  „_  1. —  ... may  by 


1^0?' 


■men.  for 


said  board  be  levied  at  any  subseqiiont  lesulur  or 
<»lled  meetlns,  and  the  ooupons  oc  said  booda  e*~  ~  " 
be  recdvubleln  the  payment  of  said  railroad  u 


ottbo  lenlly  qualified  voters  or  said  to 

eteoffio  held  to --■"-■ 

, Jhe  mayor  shall  __ — 

both  tbe  Dyer  County  Fromsa  ai 
Oazetta.  by  proclamaoon,  ot  aa  eh 
tor  that  purpose,  with  tbirtydayr' 
also  make  publication  of  thfa  oidl 

tlon  with  said  election  notloe.   ' 

said  subscription  at  eaideleotlonshaU  Pjaceor 


IB  eteotlon  to  be  bold 


"« 


rt  house  this  evedlnr  at  cendle-ll^it. 
F>reseot;  Harpr ClaA.  AldennenM Bnr, Ho 
Ker,  XUlerrFBlner.  andBMnpaoa. 

U7  D.8 
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fund  bv  the  court,  to  which  platDtiff  then  and 
then  ciulT  excepted.  The  court  Ihereupon 
rendered  jud^neDt  In  fftvorof  derendftot.  sup- 
porting lujudgrnent  by  reading  the  Mine  opiD- 
lOD  filed  is  the  case  of  Oram  y.  Di/m-^nirg,  3 
Flip.  477,  and  directing,  by  consent  of  coun- 
sel, that  the  said  opinion  be  filed  as  its  opiuion 
in  this  case,  and  sent  up  with  the  truiiBCript  of 
the  record,  as  required  by  die  rules  of  the  Bu- 
pieme  Court" 

It  is  insist«d  by  the  pialnliS  in  error  that 
there  WBB  express  legislauvf  authority  (or  the 
ieaue  of  these  hoods.  The  IJrst  statute  relied 
□n  is  the  Act  of  tbe  LeKiBlalure  of  Tennessee, 
•pprored  January  33,  1671,  chapter  60  oE  the 
Ai^  of  1870-71,  entitled  "  An  Act  to  Enforce 
Article  2,  Sectiaa  39,  of  the  ConstitutioD,  to 

"Tbe  maror  Tcported  to  tbe  board  o(  aldenoen 
thai  tbe  people  of  tbo  town  of  Dyersbuis,  t>7  a  vote 
of  W  votes  'for  aubocrliitlOD'  to  I  vote*  tor 'no 
•ubscrJpUon.' haveautborlied  tbe  mayor  and  al- 
domeQ  to  Bubecrlbe  SU.0OO  to  tho  oapftal  Block  of 
Uw  Paducah  and  Mempbla  Rnllroad  Company,  on 
tlw  lerma  kod  aoadlUoni  of  tbe  ordlnanoe  of  June 

"tn  pursuance  of  tbe  ordinance  passed  by  this 
>>~-*  on  tlie  Glh  Oatf  of  June.  1872,  xtiloti  bas  been 


Authorize  the  Several  Coantlea  muI  Incorpo 
rated  Towns  in  this  State  to  Impoae  Taxes  lor 
County  and  Corporation  Purposes."  TbiaMat- 
ute  has  been  fullv  considered  by  us  tn  the- 
case  of  Kdleg  v.  Milan,  [ante\.  Just  decided, 
and  shown  to  have  conferred  no  such  author- 

ity- 

The  Act  approved  Decemberl6, 1871,  chapter 
133  of  the  Acts  of  1871,  entitled  "  An  Act  to- 
Legalize  and  Auihoriza  Subscription  by  In- 
corporated Cities  and  Tunns  for  tne  Benefit  of 
Hailroad  Companies  Created  by  Law,"  applies- 
only  to  cases  where  on  incorporated  town  or 
citv  hod  subscribed  to  the  capital  slock  of  a 
railroad  company  prior  to  tbe  passage  of  that 
Act.  Tlie  BUbst^ption  tn  the  present  case  was- 
not  made  until  May  10, 1878,  tbe  election  hav- 

"  Jdo.  Overton,  Jr.,  offered  the  f oUowtair  resolu- 

onjVla.: 

"  Whereaa  an  obUaatloa  In  the  word*  and  flKurea 

lUowlng:  baa  been  executed  and  dallvered  to  thls- 


tbuttaemvor ,--.— 

■I  onoe  to  bie  oaplt&l  stock  of  tbe  Paducsb  and 
HMnpbta  Ballroad  Company,  □□the  terms  and  oon. 
djUona  of  aald  ordinance. 

^  A  true  oopy  boa  the  mlnates. 

'Atteat:  7.  O.  Sampson,  RaGorder." 

"  which  said  raeolutlon,  bavins  been  duly  sao- 
ODded,waa,  upon  motion,  adopted:  It  was  ordered 
that  Uie  power  of  attorney  from  C  P.  Clark,  n^ot 
of  Dyenburg,  to  ISMO  F.  dilld,  of  iWeraburx,  l^a- 
nmee,  be  spread  upon  tbe  records  of  tbe  oompany. 
Said  power  of  attumey  Is  In  words  and  SguKS  as 
(allows,  to  wIC; 

~  Whereua.  1  am  fully  authorised  and  empowered, 

5  tbe  action  of  the  board  of  mayor  and  aldermen 
tbetovmof  Dyersbura,  I>yei  County.  Tennessee, 
"  IS  by  the  vote  of  tne  people  of  the  town  tKtl- 
...  — .™  ,„  aubseriba  Ofty  thousand  dol- 

JthetowoorDrentnirvcp^ble 

■  from  date  of  tasuanoe,  aod  beirlns 
tnt  fnterest,  payable  seml-annuaJly, 
issuaiicei,  to  the  oapllal  stock  of  the 

_   1  Memphis  BaHroad  Company;   and 

I  It  Is  not  oonventoat  tor  me  to  are  to 
M^pDii  now,  and  attend  to  ssld  buslneN  In  pei^ 
■no.  I  hBVQ  therefore  nominated,  and  do  be^>y 
ippdnt  «aa  oonsUtnte,  Isaac  F.  Child,  of  I>ym- 
bots.  Tenneoee,  my  true  and  lawful  agvot,  proxy, 
sod  attorney  In  fact  to  do  and  perform  wbatever 
sets  and  thuin  It  may  be  proper  and 
BW  to  date  ^teet  and  peneos  Mid  su 


Dyer  and  St«Ee  Of  ^uneaseek  for  and  In  oi 

tlon  tbat  the  President  and  Dliacton  of  thePaduoah' 
and  Memphis  RallroadCompany  have  and  do  affree 
la  build  and  locate  tbelr  said  road  to  and  by  the 
town  of  Dyenburg.  Dj'ot  County,  Tenn..  and  looate- 
and  buUd  a  depot  [hereon  within  One  half  mile  o.* 


I  dated 

, yinf  and  oonflrmins 

,  -Jdatunney  shall  lawfully  do  In  the 

premlw^  at  if  I  did  tbe  sjmemyself . 
"  JiiSTth.  WIS.  C.  P.  Clark, 

Jliliwr  of  Dvsnburo;  IlnHMMos, 
'Stale  of  TenoesMe,  Ztoer  Oounlv  : 

-  Personally  appearadbef  ore  me,  W.  H.  WatUns, 
cKrk  of  tbe  oounty  court  of  said  county,  a  P. 
Qs^  mayor  of  tbe  town  of  Dyerr  burg,  Tenn.,wbo 
■ekDowlednd  the  execution  of  the  wtthlu  Instru- 
■snt for tJepurpoes therelg oontaJned,  Ifortfaer 
«(ttty  that  J  am  penonally  acquainted  with  the 
taldCP.  Cbuk. 

"Wttncamyhandand  seal  of  the  Dyer  County 
tourt.  alDxed  at  Dyerabur^t-luly  lOtb,  laTB. 
"IBsaL]  W.  11.  Watklna.  Oerlc, 

By  Zack  Watklns,  D  0. 


On  motion  of  D.  U.  Hennlng, 
wotds  and  anres  as  foUowa  was  adopted: 

Baafted.  aliat  tbe  president  of  thisoompany  be 
sDiborlsed  and  Instruoted  to  oall  upon  the  town  of 
Draaburv  for  (he  bonds  subaerlbed  to  the  capital 
Bock  of  the  Paducah  and  Memphis  BaUroad  Coa- 

psny,  amonntliw  to  910,000,  as — -" 

nonaof  said  sdhaoilptlon  upo 


le  huudr 


idred  thnusttiid  dollsrs  In  t] 


Oie  mid  oblif^tJon  and  lis  atlpulstlona.  ml 

slderatloD  tor  bulldlnii  and  looatinE  the  road  to  and 
by  tbe  Town  of  Dyenburgr  and  for  building  a  de- 
pot thereon  within  half  a  mile  of  the  court  house 
In  Dyeraburx;  and.  In  reliance  of  said  obligation, 
the  board  agrees  to  so  build  and  locate  the  Toad< 
and  so  to  locate  the  depot. 

"S.  l%at  the  (SZ,S2n  of  private  SQbeorlptJons  this- 
day  tendraed  and  received  hi  pnrsuanoe  of  that 
pmtlon  of  the  above  obUmtioD  whlob  ptovldea  for 
the  same,  b  accepted  upon  theniaianfy  of  U>  soU- 

harour  bMn'saeonded,, 


b  accepted  upon  the  niaianl 
" — ""ive  named  otduen." 

aBolutlon.ha^^-  — 

in  motioa,  adopted." 


I  by  Google 
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tog  been  b«ld  on  Jnljr  6, 1872;  and  the  entire 
ActrelateeoDlf  totbenlldi^and  thelegalfty 
of  the  mbscriptioQ  to  stock,  and  In  no  manner 
touches  the  question  of  tlie  issue  of  bonds. 

It  is  also  contended  tiuit  express  autborfty  to 
Issue  tbe  bonds  in  qneetion  was  granted  by  sec- 
tion 20  of  an  Act  passed  Fcbruaiy  26,  1869, 
chapter  S9  ol  the  Acta  of  1868-Q9  which  sec- 
tion is  as  follows:  "  Sec.  20,  Be  itfurlAer  en- 
acUd,  That  it  ahalt  be  lanful  for  the  Town  of 
Dyersburg  to  make  a  corporate  subscription  to 
tbecapltar>tocIcof  the  Waslssippi  River  RaU- 
road  Compaof,  not  to  exceed  nftj  thousand 
dollars  in  amount,  payable  In  not  exceeding 
four  jears,  b;  annual  assessments,  levied  bj  the 
Board  of  Truslees  of  said  Town,  and  collected 
aa  other  monevs  are;  and  bonds  of  the  Town 
may  be  isauea  in  anticipation  of  such  collec- 
tions, collected  for  town  purposes:  Prondtd, 
hmteter.  That  before  tbe  Board  of  Trustees  or 
Aldermen  of  said  Town  shall  make  any  such 
■ubecription,  tbe  question  shall  have  been 
first  submitted  to  the  qualified  voters  of  said 
Town,  and  shall  have  received  a  majoriiy  of 
the  votescastlherefor,  after  twenty  days' notice 
of  the  time  and  place  of  holding  said  election, 
and  of  tbe  amount  proposed  to  be  subscribed." 

Reliance  is  also  placed  upon  section  18  of  an 
Act  passed  Februaiy  8,  1870,  cbapter  55  of  the 
Acts  of  IBflff-TO,  which  section  is  as  follows: 
"  Bee.  la  Be  it  fuTther  enaeted,  Tliat  stock 
which  has  been  subscribed,  or  may  hereafter 
be  subscribed,  by  any  counly.dly,  or  locorpora- 
tion,  to  said  railroad  companies, may  l)e  payable 
in  six  annual  payments;  and  it  shaU  be  lawful 
for  county  courts  and  the  corporate  authorities 
of  any  city  or  town  making  such  subscription 
to  L'aues/iarlbonds,  bearing  interest  at  the  rate 
ofsixperceDt  per  annum,  to  said  railroad  com- 
panlcs,  in  anticipation  of  the  collei^ioa  of  an- 
nual levies,  if  thereby  the  construction  of  the 
roods  can  bia facilitated." 

As  to  the  Act  of  1869,  th«  subscription  to 
the  stock,  not  to  exceed  $50,000,  waa  made 
payable,  by  section  20,  in  not  exceeding  four 
years,  b?  annual  assessments  of  taxes.  The 
express  limitation  was  to  the  four  years,  but 
aulhorily  waa  given  to  issue  the  bonds  of  tbe 
Town  in  anticipatjon  of  tbe  collection  of 
taxes.  Of  couree,  under  this  provision,  the 
bonds  were  to  be  paid  by  the  four  annual  col- 
leciions  of  tbe  laxes  levied  by  the'  four  annual 
avfc-ssments.  That  was  the  fund  provided  for 
llieir  payment.  No  authority  was  given  for 
tbe  Issue  of  bonds  other  than  such  as  were  to 
be  paid  one  fourth  in  one  year,  one  fourrb  in 
two  years,  one  fourth  in  three  yenrs.  and  one 
fourth  in  font  years;  and  no  authority  was 
given  for  tbe  issue  of  any  bond  payable  in  ten 

As  to  section  18  of  the  Act  of  1870,  It  gave 
no  power  lo  Ibc  Town  of  Dyersburg  beyond 
that  conferred  by  tbe  Act  of  1869,  lo  subscribe 
for  stock  or  lo  iwue  bonds.  The  onlypossible 
effect  it  could  have  as  to  that  Town  was  to 
modify  section  20  of  tbe  Act  of  1863,  bo  aa  lo 
make  tbe  aut)scription  lo  slock  payable  Id  six 
annual  paymcuts,  instead  of  four  annual  p.i^- 
ments,  eoa  lo  authorize  tlie  Issue  of  bonds  in 
anticipation  of  the  collection  of  the  annual  tax 
levies,  the  bonds  lo  be  payable  in  not  exceeding 
■ix  annual  install  meats,  instead  of  four;  but 
each  set  of  bonds  to  be  still  payable  by  an  an- 
90 


nnal  tax  levy,  and  to  fall  due  anDoally  for  six 
years,  tit  the  time  of  tbe  maturity  of  Ibe  levy 
for  each  year. 

That  these  statutory  provisions  did  not  au- 
thorize the  issue  of  bonds  payable  in  ten  years 
Is  entirely  clear.  Pvla^d  v.  Oilmore,  decided 
by  the  Snpreme  Court  of  Tennessee,  and  pub- 
lished in  21  Fed.  Rep.  870;  Milan  v.  Teniusme 
Cent.  R.  Oo.  11  !«»,  829. 

Tbe  cases  of  L^uUti^  A  N.  B.  B.  Co.  f. 
Daoidton  County  Court,  1  Sneed,  683,  and 
State  V.  Andenon  County,  8  BaxL  840,  do  not 
sustain  tbe  position  of  tbe  pMntUT  in  error. 
While,  in  each  of  those  cases,  the  statute  pro- 
vided that  not  more  than  one  third  of  the 
amount  of  the  subscription  should  be  collected 
Id  anyoneyear.  It  did  not  prohibit  its  distribu- 
tion into  more  Dumerous  inatallmeota,  each  of 
less  amount  Here  the  Acta  In  question  pro- 
faiblled  any  extension  of  time  beyond  (our  or 
six  years,  and  tbe  vote  of  the  Town  distinctly 
vwed  the  terms  fixed  by  tbe  statute. 

It  Is  also  contended  by  tbe  plaintiff  In  error 
that  the  grant  of  power  to  subscribe  for  the 
stock  carried  with  it  the  implied  authority  to 
issue  negotiable  bonds  therefor.  None  of  the 
cases  cited  by  the  plaintiff  in  error,  decided 
ouUide  of  tbeState  of  Tennessee,  establlsbsocb 
docirine.  The  cases  citad  In  Tennessee — Union 
Bankv.  Jizcoft*.  6Humnli.  51B;  Siehotr.  Sa»k- 
irlllt.  9  Humph.  262;  Adam*  v.  JHempMe  it'L. 
R.  R.  R.  Oo.  a  Coldw.  645;  Mo»t  v.  Harpeth 
Academy,  7  Helsk.  283 ;  Slate  <".  A  nderxtn  Cinin- 
(!/,8Baxt.  249,and  TTiWianiiv,  DueiRiwr  Fat- 
lev  R-  S.  Oo.  9  Bait.  488— do  not  moinlain  tbe 
doctrine  contended  for. 

In  the  case  in  6  Humphreys,  It  was  held  that 
a  railroad  company,  a  private  corporation, 
could  contract  a  debt  for  a  corporate  purpose, 
and  give  a  negotiable  promissory  note  therefor. 
In  the  ca^  in  9  Humphreys,  there  wm*  express 
legislative  authority  to  auDscribe  for  stocK  and 
issue  bonds,  and  tbe  point  decided  was  that  a 
auhserlptlon  by  a  mnmdpallty  to  milioad  stock 
was  a  county  or  corporation  pnrpose,  wiibio 
the  providon  of  the  Constitution  empowering 
the  Legislature  to  authorize  counties  and  towns 
to  Impow  taxes  for  county  and  corporation  pur- 
poses. Tbe  case  lo  3  Coldwell  was  considered 
bv  this  court  In  NaAvilU  v.  Bay,  86  U.  S.  13 
Wall.  468,  479  [23:  164,  189],  and  it  waa  tlieru 
said  that  Ihe  doctrines  propounded  in ' 
ion  in  8  Coldwell,  with  rcfereu  ------ 


inT__.       ... 

of  a  private  corporation  lo  borrow  money, 
the  case  In  3  Baxter  there  was  express  author- 
Itv  to  Issue  tbe  bond<i,  and  tbe  quesiion  of  im- 
plied power  did  not  arise,  aa  was  said  by  thia 
court  in  Claiborne  Countyy.  Brooks.  Ill  U.  8. 
400,  411  [38;  470,  474].  In  thecaseinQ  Bax- 
ter the  question  now  under  consideration  does 
not  appear  to  hare  been  raised  or  discussed, 
the  only  question  iuvolvd  being  wbeUior  tbe 
original  sutMcription  to  the  stock  of  Ibe  railroad 
company  was  valid. 

On  tbe  contrary,  ibcdccislonof  the  Supreme 
Couri  of  Tennessee,  in  the  case  of  PulatH  v. 
Oilmore  and  Milan  y.  Tenrut»te  Cent.  IL  IL  Co., 
above  cited,  was,  distinctly,  Ihatevprcss  Ic^la- 
tive  authority  to  issue  bonds  like  those  involved 
In  the  present  suit  was  uecossary.    In  harmony 

133  r.s. 
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L&WBBKCX  T.  MERRITT. 


wtth  this  view  is  tlie  fact  of  the  ninneroua  la- 
■tancea  Id  whlcb  tlie  Leghdature  of  TeanesHee, 
after  Knntliig  anUiority  to  munldp&litiea  to 
nibwribe  for  stock  In  nflroad  comtnoles,  baa 
a!aa  express)  j  granted  the  power  to  usue  bonda 
ibereTor. 

The  Tfem  of  this  court  on  the  subject  of  the 
Implied  power  to  Issue  municipal  bonds  were 
.  A ^._  ... ^  of  WOiw.Ftmiotoe 


fOUf  expressed  In  the  a 


(b«  flnt  of  tboee  cases  It  was  beldtbat  tbe  mere 
autborilT  gtven  to  a  munidpaltt;  to  subscribe 
for  stock  In  a  rallnMd  compan;  did  not  carry 
[ITSi  with  it  tbe  implied  power  to  Issue  bonds  there- 
for, espedally  where,  «s  io  the  present  esse, 
■perlal  provldons  were  made  for  pajriog  the 
nbMriptlon  by  taxation. 

Our  views  as  to  Uie  proper  oonstmctlon  of 
the  ;;eueral  laws  of  Tennessee  (Code  of  Tenn. 
£§  1142,  llSl)  bare  been  full;  expressed  in  the 
c*M  of  Kdi^  V.Milan  [antt,  771  just  decided. 

It  b  further  contended  tor  t£e  plalnUfl  In 
error  that  this  court  should.  In  an  j  event,  hold 
the  Town  liable  as  upon  non-negotiable  bonds 
er  notes,  treating  tbe  inne  of  the  negotiable 
Ixmds  as  an  excess  of  authoritj  only,  and  not 
iQTBlidatiQK  the  loan,  with  Interest,  as  agreed 
upon.  It  IS  a  sufflcient  answer  lo  this  propoai- 
tiOD  to  saj  tlut  this  suit  Is  brought  solely  lor  a 
recovery  npon  the  bonds  and  coupons,  and  no 
nuestion  growing  out  of  the  liability  of  the 
Town  for  tbe  subscription  to  the  stock  can  be 
toquiieal  Into  in  this  suit. 

liujvdgment  of  lie  Cireuit  (hurt  it  aJUrmed, 

BEKJAiON  LAWRENCE  et  ai_,  mjfi.  in 


eeea.  G.  BeportOT'sed.  ua-lUU 
Dwly  on  paper— ti»*ii»papm'. 
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ArgtudApHl  10, 1888.  Dteidei  April  tS.  1888. 
TS  ERROR  to  the  Circuit  Court  of  tbe  United 
1  States  for  the  Southern  District  of  New 
Tofb,  to  review  a  Judgment  for  defendant  in 
an  action  for  *Jie  recovery  of  an  alleged  excess 
ofdntiea  p^d  on  what  Is  called"  tissue  paper." 

The  facts  mn  follr  stated  in  the  opinion. 
Mr.  Edwin  B.  Snlth,  for  plaintiffs  in  er- 

The  statutory  language  has  not  any  occult 
•nil  technical  meaning. 

"-'" — ■  ~.  Lavrenee,  07  U.  8. 16  How.  861 


Designation  of  articles  by  special  description 
•te  dedg&ations  of  quality  and  material. 
Bariir  v.  AsA^,  K»7D.  8. 621  (27: 492). 

»7  r.  s. 


er  luqulrr  is  as  to  their  qualities  and  characterk 
tics,  with  a  view  lo  ascertain  If  they  come 
within  tbe  description. 

Seimer  \,  SeMi,  i  Biatchf.  838;  Manel  v. 
Jr»rrTa,liaU.8.  13(89:560):  J&iv  Arthur, 
108  V.  3.  4S3 136:  SSI);  Seiomon  v.  Arthur,  108 
U.  &  211  (26: 147);  Qrtenleafv.  Qoodi-iek.  101 
D.  8.  278  (26:  S46);  6mn  v.  Arthur,  103  U.  8. 
098  (36: 536)i  Newman  v.  Arthur.  109  U.  S. 
13S  (27: 885). 

The  opinion  of  ccmmerdot  experts  cannot 
be  put  In  the  place  of  that  of  the  jury  upon  a 
question  which  was  as  well  understood  hv  the 
community  at  large  as  by  merchants  and  Im- 

Sehmitdarr.Bamq/.  USD.  8.646(38:1181); 
Arthur  V  MoOer,  97  U.  B.  867.  S6S  (H:  1047). 

Music  to  be  boond  up  Is  a  book. 

Olayton  v  Stone,  8  Paine,  882;  White  v.  Qe- 
rock,  3  Bam.  4  Aid.  800. 

Bo  manuscrhit  notes  of  a  physician  iWiUit 
V.  Cwrbni,  1  Beav.  189);  patterns  tocutdresses 
by  {Drury  v  Eaing,  1  Bond,  510). 

This  was  not  a  manufacture  of  paper;  It  was 
the  article  itself. 

nartranft  v.  Wieginann.  131  U.  8.  615  (80: 
1014);  U.  8.  T.  PotU,  9  U.  8.  6  Cranch,  384 
h:  103);  Frata  v.  MoMtt,  20  Biatchf.  867; 
Smith  V.  Fidd.  106  U.  S.  68  (36: 1007). 

The  "and"  In  the  pbrose  "books  and  news- 

eapers"la  not  to  be  'baken  "  coolunctively," 
ut  distributlvely,  so  as  to  cover  all  substances 
within  the  description,  and  is  not  to  lie  con- 
fined lo  those  which  combine  both  characters. 

Marvel  V.  Merritt.  UOV.S.  12 (ZS: 550}:  I-or- 
fer  v.  Slate,  58  Ala.  86;  St'iU  v.  MeCog,  3  Speers, 
L.  716;  Streeterr.  Ptopk,  09  III.  595;  MilUr  ▼.  - 
State,  8  Ohii)  St.  475;  Slate  v.  ifyeri,  lOIowa, 
448;  State  v.  Smith,  46  Iowa,  672,  678;  FoOer 
V.  Commoawealth,  8  Watts  &  8.  80;  Jiarktr  v. 
Bety,  10  Vt.  183;  Booms  t.  Biittip*,  24  N.  Y. 
470;  Boas  ».  i««>,  1  U.  C.  Q.  B.  8S7|  Com- 
monwealth T.  OriMn,  105  Mass.  185;  People  v. 
Sweetter,  1  Dak,  gI4. 

Mr.  O.  A.  Jenkfl,  Soiieitor-Oen.,  for  d»- 
fendanl  in  error: 

Tbe  commercial  designation  of  an  article 
among  traders  and  importers,  when  siicb  de- 
nomination is  clearly  established,  fixes  its  ciiar- 
aoter  for  the  purposes  of  the  tariff  laws. 

Arlhw  V.  £a%,  96  U.  8. 112  (34:  766). 

Mr.  Juttiee  Miller  delivered  the  opinion  of 
the  court: 

This  Is  a  writ  of  error  to  tbe  Circuit  (Tourt  of 
tbe  United  States  for  tbe  Southern  District  of 
New  York. 

The  plaintiffs  In  error,  Benjamin  and  Pblneas 
Lawrenee,  brought  suit  in  tbe  court  below 

Salnst  Edwin  A.  Merritt,  the  former  Collector 
the  Port  of  New  York,  for  the  recovery  of 
an  alleged  excess  of  duties  levied  by  him  and 
paid  by  them  upon  an  importation  of  what  is 
called  "  tissue  paper."  Schedule  M  of  secti<»i 
8604  of  the  Revised  Statutes  provides  for  the 
imposition  of  the  following  antles:  "Paper, 
dzed  or  glued,  suitable  onlv  for  printing  paper, 
twenty-nve  p^  centum  aa  milmm;  printing. 


Goti^le 
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moQufacturecl  of,  or  ot  nliicli  paper  is  »  com- 
pooent  malcrial,  not  otberwise  provided  for, 
tblny-flve  per  centum  ad  valorem;  abeatbiiig 
paper,  ten  per  centum  ad  valorem. 

The  Collector  clasaiflcd  the  paper  under  the 
foUowiog  clause  on  tlie  same  page: 

"Paper  ban^iogs  and  pnper  lor  screens  or 
fireboardSi  paper,  antiuuanan,  demy,  draw- 
ing, elepboDl,  foolscap,  Imperial  letter,  and  all 
otber  paper  not  otherwise  provided  for,  thiny- 
five  per  centum  iid  tai/>rtm." 

Tbe  plaintiSs  thereupon  protested  that  the 

Kiper  which  they  had  imported,  inatead  of  be- 
S  assessed  as  it  was  by  the  Collector  under 
tins  latter  clause,  at  3G  per  cent  ad  Kdorem, 
should  have  been  assessed  under  tbe  former 
clause  as  "  paper  ■  ■  •  printing,  unsized,  used 
(or  books  and  newspapers  exclusively,"  at  30 
per  cent  ad  tatorem.  From  the  lestiraonv  it 
appears  that  it  was  wbal  is  generally  cafled 
"  Ussue  paper,"  and  was  mainly  if  cot  exclu- 
sively usea  for  making  letterpress  copies  of 
letleia  or  written  matter.  Tbisisawellknown 
process,  by  which,  after  a  letter  baa  been  writ- 
ten on  ordinary  paper,  it  is  placed  between  tbe 
leaves  of  a  book  filled  with  this  kind  oC  paper, 
the  pages  upon  which  the  copv  is  desired  being 
usually  dampened  somewhat  tor  that  purpose, 
after  which  such  book  is  subject  U>  great  press- 
ure by  means  of  a  hand  or  other  press.  One 
or  more  Impressions  may  thus  be  made  of  tbe 
wiltt«n  matter  upon  the  leaves  ii  this  tissue 
Daner. 

le  Judge  of  tbe  circuit  court,  in  speaking 


statute  have  any  technical  meaning.  You 
must  take  tbe  statute  as  you  Und  it,  and  a  com- 
mon sense  view  of  the  case,  and  say  whether  or 
not  this  paper  which  has  been  produced  here 
is  paper  which  Is  used  exclusively  for  books 
and  newspapers;  and  whether  the  lawmakers 
intended,  when  Ihey  used  this  language,  that 
such  paper  ns  has  been  described  to  you  should 
ctmie  in  and  pay  duty  under  that  clause  of  the 
statute  which  proviacs  for  paper  used  enclu- 
dvely  for  books  and  newspapers." 

He  also  said  that  if  they  found  that  it  was 
not  printing  paper  used  exclusively  for  books 
and  newspapeis,  and  should  not  come  under 
tills  clause,  tneo  their  verdict  should  be  for  the 
defendant.  At  the  request  of  tbe  attorney  for 
tbe  defendant  he  also  charged  the  Jury  tnat  if 
they  found,  upon  tbeevldence,  that  the  phrase 
"  printing  paper,"  as  used  In  the  trade,  bns  a 
technical  sigomcatioD,  and  if  the  plaintiffs'  im- 
portation in  this  case  does  not  come  within 
thiU  ilKnificstion,  they  should  And  a  verdict  for 
the  dtfendant. 

Tbe  verdict  and  the  judgment  were  for  the 
defendant. 

We  are  of  opinion  that  the  charge  of  the  court 
was  correct,  und  that  the  verdictand  judgment 
which  followed  it  are  without  error.  Itis  very 
obvious  from  tbe  face  of  tbe  statute  that "  print- 
ing paper,  unrized,  used  for  books  and  news- 
papers  exclusively,"  doea  not  Include  the  kind 
of  paper  in  question  in  this  case,  and  that  It 
therefore  (alls  within  the  class  of  maaufaciures 
of  paper  not  otherwise  provided  for,  so  that  It 
was  properly  chargeable  with  a  duty  of  8C  per 
centum  ad  valmwa. 

An  ingmioiii  argument  Is  made  bj  pUnUW 
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counsel  to  show  that  the  prooeeaof  trausferrlng 
tbe  writing  made  upon  sheets  of  the  ordinary 
writing  paper  used  lor  that  purpose,  by  rous- 
ing the  ink  with  which  it  was  written  lo  soak 
or  penetrate  through  one  or  more  \hicknesse* 
of  the  kind  of  tissue  paper  which  this  is  said  to 
be,  after  the  same  have  been  properly  damp- 
ened, is  priming  within  the  meaning  of  the 
statute,  and  therefore  this  paper,  being  used 
for  that  purpose,  is  "printing  paiier.  We 
however  think  it  is  perfectly  clear  that  tlii^ 

Erocess  is  not  printing,  and  Chat  the  use  ot  ibis 
ind  of  paper,  which  U  in  controversy  hcii;. 
for  that  purpose,  does  not  make  it  "  priming 
paper." 

The  words  of  the  statute,  "  paper,  sized  or 
clued,  suitable  only  for  printing  paper,"  und 

printing,  unsized,  used  for  books  and  news- 
papers, exclusively,"  evidently  hare  refereoco 
lo  the  various  kinds  of  papers  which  are 
used  for  printing  by  means  of  type  or  phiirs, 
which  make  an  iinpressian  only  upon  the  face 
of  the  paper  presented  to  them,  and  not  to 
these  kmds  of  tissue  paper,  so  characterized  on 
account  of  their  tbiDness,  used  for  tbe  purpose 
of  transferring  writing  by  the  penetration  or 
soaking  through  of  the  liquid  used  therefor,  so 
that  tbe  copy  is  read  upon  the  aide  of  tbe  paper 
opposite  to  that  presenied  in  the  original  writ- 
ing. The  words  of  tliu  statute  cannot  compre- 
hend Ibis  species  of  tissue  paper,  which  is 
merely  used  for  the  multiplication  or  copying 
of  Ictleraor  other  writings.  Not  being  included 
within  the  true  meaning  of  these  phrases  above 
quoted,  it  must,  then,  belong  to  tlint  other  and 
larger  class  of  "all  other  paper  not  otherwise 
provided  for."  This  is  taxable  at  the  niie  of 
86  per  centum  ad  taloTein,  the  amount  which 
was  actually  levied  and  collected  in  IJiiscase. 

We  think  the  charge  of  tbe  circuit  judge  on 
this  subject,  in  connection  with  the  t^timony, 
was  sound,  and  that  it  cannot  be  made  much 
clearer  by  amplification. 

The  JudgnuTit  of  the  Oirtnit  Vovrt  it  thtn- 
fonoiffTmed 


ANDREW  GLEASON,  Appt., 

V. 

DI8TRICT  OF  COLUMBIA. 

(See  S.  a  Reporter's  ed.  laS-lSB.) 

OtrfiJIeattt  of  board  ofputlie  workt — mgligene* 
ofowier. 

I,  An  owner  of  oerttBoatea  of  Qa  Board  ot  Pub- 
lic Works  of  tbe  Dlsbrfot  ot  Oolumbta,  who  plaoe* 
tbem  tn  the  hands  of  a  third  person,  with  aa  uii> 
limited  Indorsement  andss  collateral  aeouTtt^,  and 
who  Bjvee  insuOount  nottoe  to  the  board  of  his  ln> 
terart  In  them,  cannot  afterwatda  leoover  their 
amount  ot  the  Dlstrlot  of  Oolnmbla,  where  th^ 
had  beenjnerlouslrMMto the  parttes  yeemtipy 


hto  rtsbtsai 

TSt^  to  pn  v^  t  tbeir  pajmrai,  end.  It  be  dU 
tbathis  otBlmaffOliM  tbe  Dlstrf-  — ^-  "- 

As  be  failed  to  fppef 
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PFEAL  from  a  Judgment  of  Oie  Canrt  of 


biitrict  of  Columbia.    A^trmed. 

Beported  below  in  IS  <X  01  480. 

Tlie  facts  aie  f ullv  stated  In  the  opiDton. 

Mmr*.  lippm  Hnaton  and  T.  B.  Ed- 
varda.  for  appellant: 

These  certlQcalea  nere  beld  In  Chwdrey  y. 
r<n<len&utvA,  101  U.  &  STl  (26:  Wi),  to  be 
lUHi-iiegotiBble. 

Thej  passed  by  Bsainiment  tothesereral  as- 
•koeea  subject  to  all  Sie  eqiijtiea  of  the  origl- 
oS  owner  or  payee. 

OtTtTuelieut  Gen.  L.  Int.  Co.  t.  mdrega,  109 
0.8.545(36:345). 

FByment  of  a  negotiable  securl^  after  notice 
does  not  protect  as  to  amount  paid  after  no- 

Drcnir  v.  MiuovH  Al.  R.  Ctmtt.  Co.  98  D. 
S.  »2  (23:  815). 

ilemt.  A.  H.  Garland,  Atty.  Gen..  Bobert 
A,   Uoaard,   Attt.    Atty.     Om.    and    F.    P. 


the  Board  ofAudit  of  the  ceitiUcates  in  contro- 
tetuj. 

Adam*  v.  Dil.  of  Oblvmbia,  IT  Ct.  CO.  861. 

If  he  did  not  apiiear  and  object  to  the  psy- 
ment  of  the  cettincatea  to  other  parties,  when 
he  might  and  ought  to  have  done  bo,  he  is 
L-uillv'bf  laches,  and  must  be  held  to  bnve  st- 
iDwed  iheir  pejment  in  that  manner  without 
objection.     In  either  case  he  has  no  cause  of 

Seudiatti  Company's  Cat,  16  Ct  CI.  600. 

It  one  of  two  parties  must  lose  Ibrouxh  such 
«  paj^ment,  it  must  be  the  one  whose  act  au- 
Ihonzed  it  to  be  made,  and  not  the  one  who,on 
tbeFaceof  thetransnctiou,  appears  to  have  been 
ienocent  of  ao j  wrone. 

Laue/^in  v.  Dut.  </  Ct^umbia,  116  U.  S.  489 
129:  TOS). 

Payment  by  the  District  to  the  person  so  in- 
Testvil  with  apparent  authorit;,  without  notice 
of  a  want  of  actuBl  authority,  will  discharge 
the  debt. 

Cawdreg  r.  Vandertburgh,  101  V.  8.  1772  (20: 
«3);  Loonty  v.  DUt.  of  Colambia,  118  D.  S. 
!M  (38: 974i}  AtUm»  t.  DM.  ef  Columbia,  17 
a  a  851. 

Mr.  Jtutiee  KUl«r  delivered  the  opinion  of 
(he  court: 

Thlaiaan  appeal  from  tlu  court  of  claims  by 
Ibe  claimant,  Andrew  Qleason,  who  brought 
suit  in  that  court  asainsl  the  District  of  Co- 
lanUa,  founding  hu  demand  upon  certain  eer- 
UScatea  of  the  Booid  of  Public  Works,  whioh 
woe  ddlrered  to  him,  showing  an  indebted- 
aem  due  on  account  of  work  doiie  for  the  de- 
letidant,  the  District  ot  Columbia. 

It  appears  that  Gleason  borrowed  money 
from  one  Rodolph  BInmenbnrgh,  to  whom  he 

Ee  bis  Dolo  for  980,000,  dueln  alzty  days.on 
18th  of  January,  1874,  depositing  as  col- 
lateral security  the  certltlcatea  already  men- 
tioDed,  which  he  Indorsed  in  btanh.  Before 
the  maturity  of  that  note  Blumenburgb  ah^ 
Koadcd.  Theae  certificates  afterwards  turned 
un,  were  presented  to  the  Board  ot  Audit  for 
•ujudicabon.  and  were  allowed  by  It  to  tbefnll 
imount  expresaed  on  their  face;  certificates  of . 
187  B.  B. 


the  Board  of  Audit  being  issued  for  them  to  the 
parties  presenting  them,  while  the  original  cer- 
tificates of  the  Board  of  Public  Works  were 
canceled.  The  bolden  of  these  certificates  of 
the  Board  of  Audit  afterwards  received  bonda 
of  tbe  District  of  Columbia,  called  8.66honds,  [135] 
in  exchange  therefor. 

The  Court  of  Claimsflnds  that  when  Oleason 
discovered  that  Blumenhurgh  had  absconded 
with  his  certificates  of  tbe  Board  of  Public 
Works,  he  saw  Magruder,  treasurer  of  that 
board,  and  notified  mm  thai  Blumcnbiirgh  bad 
these  certificates,  protested  agniust  the  pay- 
ment of  them,  and  also  notiflcirMr.  Shepherd, 
irbo  was  president  of  the  Board  of  Publio 
Works.  It  is  a  fair  inference  from  ibia  find- 
ingthat  this  Dotiflcaiioo  was  given  in  aconvei>' 
saBon,  and  was  not  in  writing.  The  opinion 
of  the  Court  of  Claims  speaks  i^  it  as  a  verbal 
notiflcation. 

On  the  20th  of  June,  1874,  Congress  nissed 
an  Act,  18  Stat,  at  L,  116,  abolishing  lie  Board 
of  Public  Works,  and  creating  acommlssioD  to 
exercise  all  tbe  power  and  authority  thereto- 
fore lawfiJIy  vested  in  the  Governor  or  Board 
of  Public  Works  of  the  District,  with  certain 
limitations.  By  tbe  6th  section  of  that  Act  tho 
first  and  Second  ComptrollcTS  of  ilie  Treasury 
of  tbe  United  ^lales  were  coostltuied  a  board 
of  audit  "to  examine  and  audit  [or  settlement," 
among  other  things,  "tliedebtpurportingtobe 
evidenced  and  ascertained  by  cerlincstes  of  tbe 
auditor  of  theBoaid  of  Public  Works."  In  this 
class  of  debts  were,  of  couise,  included  Ibc  cer- 
tificates Issued  tn  Glcoson  and  by  biin  indorsed 
to  Blumenbur^b.    Tbe  character  of  this  board 


functions  are  commented  on  In  the 
case  of  Laughlin  v.  Dittriei  of  Galumbia,  116 
0.8.485^39:701]. 

On  the  ft th  day  of  October,  1874,  four  months 
after  tbe  pass/ige  ot  this  bill,  after  the  creation 
of  the  Board  of  Audit  and  after  tho  poweia  of 
goTemment  In  the  District  of  Columbia  had 
been  transferred  to  the  Com  mission  era,  Gleason 
filed  his  bill  in  equity  in  the  Supreme  Court  of 
the  District  against  the  Commissioners,  tbe 
Board  of  Audit,  the  Oomplroller  of  the  Disirict 
of  Columbia,  and  the  Sinking  Fimd  Commis- 
sioners  of  tbe  District,  alleging  that  he  was  the 
owner  of  the  certificates  now  the  subject  of  con- 
troversy. A  restraining  order  was  made  en- 
joining the  issuing  of  certlficateSj  and  Blumen- 
bureb  from  receinng  them,  but  on  ibe  6th  day 
of  November  ofterwortlB  this  restraining  order 
was,  at  the  instance  of  the  members  of  tlie  [laCI 
Board  of  Audit,  and  on  general  demurrer,  dis- 
solved BO  for  as  It  afCectea  tlie  members  of  that 
board.  There  is  no  fiDcUug,  nor  any  evidence 
in  tbe  record,  as  to  what  became  of  that  suit, 
so  tor  as  it  related  to  tbe  ConunlssIoDera  and 
Comptroller  of  the  Diutrict,  the  Sinking  Fund 
Commissioners,  and  Blumenburcb. 

Aa  theflnding  shows  that  8.66boDdB,  negoti- 
able on  their  face,  were  issued  for  tbe  entire 
amount  of  the  certlflcatee  of  the  Board  of 
Andit,  it  is  clear  that  if  Gleason  recovers  in 
this  action  tbe  District  of  Columbia  will  have 
to  pay  twice  the  amount  ot  his  recovery.  We 
ibink  It  equally  clear,  under  the  facts  ol  the 
case,  that  the  fault  In  the  matter  lies  with  Mr. 
Gleason.  He  placed  his  original  certificates, 
which  were  issued  by  tbe  Board  of  Public 
Works,  in  tbe  band&ofBlumenburgh-With  an 
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unllmlled  IndoTsement,  when  he  miglit  have 
nude  a  statemeot  that  tbey  were  held  as  eecurf- 
ly  for  the  nun  which  he  had  borrowed.  Ue 
knew,  as  Ihe  Court  of  Claima  floda  to  be  Ibe 
facl,  that IbiBclassofsecuriUeB was boughtaod 

sold  in  the  open  markci  b^  'he  mouiivea 

of  the  District  of  Columbia,  and  that  luey 
treated  and    considered  as  oegotiable  m 
meats.    Although  tbU  court  hag  decided  that 
the^  were  DOt  in  the  full  sense  of  that  term  ne- 

KtiableoscoiDmercial  paper,  yet  Gleasoa  must 
vc  kaowQ  that  be  was  placiog  them  in  the 
bands  of  Blumenburgh  in  a  manner  and  in  a 
condition  which  would  enable  him  to  perpe- 
uale  a  fraud,  cither  upon  Glcoson  bitnself,  or 
upon  some  other  person  to  whom  hemlghtseU 
iLem.  Wbcn  he  aiscovcred  tbal  Blumenburgh 
Led  absconded,  and  that  his  certificates  could 
Hut  1>e  found,  die  steps  which  he  tooh  to  pro- 
tect himself  or  the  I>iatrict  of  Columbia  were 
very  inefBcient  as  compared  with  what  he  might 
have  taken,  since  he  merely  (;ave  a  verbal  n~ 
lice  of  the  facts  Lo  Shepbaid  and  Magrudt 
the  president  and  treosuier,  lespectivel;,  of  the 
BcMTd  of  PoblJc  Works.  He  made  no  repie- 
ECniJitious  in  writing,  givins  an  accurate  aud 
full  description  of  the  certiLcates,  as  he  might 
have  done.  He  might  also,  while  the  lioard  of 
Pubhc  Works  was  an  existing  body,  have 
brought  his  suit  against  them  of  Ebesamecbar- 
~is  the  one  he  af ternarda  brought  ^^inal 


rsanj  evidence  tbal  the  st&tementoiwani- 
log  which  be  pive  to  Bhepherd  and  Hagruder 
erer  came  to  the  kuowledKe  of  the  Commls- 
donera,  oi  was  brought  to  £b  attentioa  of  the 
other  proper  officers  of  the  District,  who  might 
have  been  bound  in  a  decree  in  the  case. 

Aa  to  the  Board  of  Audit,  it  is  ver^  clear 
that  the  Bupreme  Court  of  the  District  could 
Dot  righttuUj,  at  the  Instance  of  QleasoD,  en- 
Join  it  from  the  proceeding  to  perform  the  veij 
duty  which  was  appropriate  to  (bat  condltlaa 
of  utalrs  then  existing,  uamelj:  to  audit  the 
claima  represented  bTlheae  certificates,  to  de- 
termine whether  the  Dlitrict  of  Columbia  was 
reaponalble  for  them,  and,  if  so,  to  whom  it 
wu  responaible.  The  Board  of  Audit,  in  ac- 
cordance with  the  statute  under  which  it  was 
trotted,  gave  public  notice  that  it  would  hear 
and  emnine  into  all  these  claima.  Mr.  Qlea- 
■on  seems  to  have  conlenied  himself  with  the 
Yorj  imperfect  notice  which  he  had  Riven  to 
the  persona  representtng  the  District  CloverD- 
ment.  He  did  not  appear  before  the  Boaid  of 
Audit  at  any  time:  be  does  not  seem  to  have  fn- 

5 aired  whether  these  ceniflcatee  werepreeeo  ted 
afore  ttiem,  or  to  have  made  any  eOort  to  as- 
certain whether  they  would  consider  them,  or 
when  their  examlaation  would  be  undertaken. 
He  offered  no  evidence  of  his  interest  In  or  his 
right  to  the  certificates.  They  came  before 
that  board,  aa  it  Is  fair  to  presume,  with  the 
ludoneinente  and  tnmsfers  upon  them,  so  that 
prima /aeU  a  case  was  mode  out  entitling  the 
partiee  who  presented  them  to  receive  the  cer- 
'*''"nt'^  of  the  board  for  their  amount. 

L)  thus  standing  aloof,  and  supposing.  If  he 
did  so  snppoie,  that  the  Board  of  Audit  would 


huDtuplbeevidcnceotthefsctthat  bchad  an 
interest  in  the  certificates,  and  talte  upon  itself 
the  business  of  presenting  a  case  against  the 
certlQcalea  as  they  came  before  it,  of  which 
clnlm  it  knew  nothing  and  had  no  evidence, 
and  which  Oleasou  liimself  did  not  come  for- 
ward to  establisb.  he  noti  guilty  of  the  groaaebt  [131 
Qegligence, — a  negligence  which  must  now  pre- 
vent Lim  from  recovering  aguinsl  the  District 
of  Columbia  theamouut  of  those  cerlJficate«,or 
any  part  of  them.  Tbroughool  the  whole 
transaction  he  baa  shown  a  want  of  diligence 
and  care;  firsl.  by  placing  in  the  possession  of 
Blumenburgh,  with  ao  unlimited  indorsement, 
these  instrumcnis  for  which  he  received  an 
advance  of  Ibe  amount  of  money  agreed  upon 
tietweenthem;  and, second,  by  the  imperfect uo- 
ticea  that  be  gave  when  he  found  Ibat  Blumen- 
burgh bad  absconded  with  his  ccrtificatui. 
The  efZorta  he  then  made  to  protect  himself  or 
theDistrict  of  Columbia  werewliolly  inefficient, 
and  not  such  as  the  case  required  of  him. 
Verbal  notice  In  a  cunversatian  with  the  presi- 
dent and  treasurer  of  the  Boaid  of  Public 
Works,  eveu  it  that  body  had  continued  In  ex- 
istence, was  not  such  notice  as  the  case  du- 
manded.  Hisentire  neglect,  also,  to  make  any 
appearance  before  the  Board  of  Audit,  or  loa,-,- 
serl  any  claim  before  that  body,  eslablished  ea- 
pccially  for  Ihe  purpose  of  adjudicating  upou 
such  claims  m  bis  against  the  Board  of  Public 
Works;  and  bis  knowlcdgeof  the  facl  that  he 
had  himself  placed  in  the  hands  of  others  the 
means  of  asserting  the  claim  which  he  now 
brings  agoiuBl  the  District  of  Columbia, — are 
all  evidence  of  auch  laches  and  neglect  as  In  our 
Judgment  precludes  bia  right  to  recover  in  this 

The  principle  on  which  this  case  was  decided 
in  the  Court  of  Claims  was,  we  think,  estab- 
lished by  the  judgment  of  this  court  in  LaugA- 
lin  V.  Bittnct  of  Cotftmitia,  already  cited. 
There  the  court  said:  "The  statute  autnoriziog 
the  Board  (of  Audit)  gave  notice  to  Laughlin 
(who  was  in  a  similar  condition  to  Qlwaon) 
that  be  must  himself  appear  before  that  tri- 
bunal lo  assert  his  rights  as  against  the 
holder  of  bis  certiBcates,  or  take  some  other 
steps  to  preTcnt  their  payment,  and,  if 
'  did  not,  that  bis  claim  against  the  Dis- 
t  might  be  losL  Tbe  board,  eren  If  his 
er  had  been  brought  to  its  attention,  would 

liave  been  compelled  to  give  him  any  other 

notice  to  appear  than  that  which  he  already 
bad.  As  he  failed  to  appear  at  all,  there  was 
nothing  for  the  board  to  on  but  toactuiton  tbe 
evidence  wbicb  was  befon  ft,  and  decide  ao- 

That  Is  precisely  what  was  done  in  tbe  pres-     U'' 
it  case.      W»  think  Ihs  JudgmMt  <^  the  Courl 

of  Claimiin  Uie  matter  wueorreet,  and  it  i*a6- 

eordingly  aJflrmeiL 

MORTON  MAKTB,  Successor  to  8.  BaowN 
Allkm,  Auditor  of  Public  Accounts  of  the  ^ 

State  of  Vntoniu,  Jf>pt,  I**"! 


(Bee  a.  a  Bepoiter^  ed.  11T-US.> 
Virginia  law— UaxOi^Mitfraiiroadt. 
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It  la  found. 
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ArgvedAprillS.JsgS.  Dteided  Apnl  t3, 1S88. 

VPPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  Buten  for  tbe  WeMera  Die- 
tricl  of  VliKiiilft.  enjoining  tlie  sale  of  eoginee 
and  can  of  the  Baltimore  and  Ohio  Railroad 
Compan;  fot  a  tax.    Affirmed. 

Opinion  below,  rub.  nom.  Ballimon  ift  0. 
R.  Go.  Y.  AOm,  22  Fed.  Bep.  876. 

The  facts  are  fnllj  stated  in  the  opinion. 

Mr.  S.  A.  Ayera,  Alty-Qen.  ef  Virginia, 
for  sppellanL  '% 

Mair*.  John  E.  Oow«d.  Bagh  W.  Slief- 
fev,  and  Bagh  L.  Bond,  Jr.,  for  appellee; 

Id  the  absence  of  leglalatlon  U>  tbe  coDtrar^, 
the  titv*  for  taxation  of  the  personal  propert^f 
(tl  a  corporation  la  at  Its  domlcU,  which  u  the 
S'ate  of  ita  ;veation,  and  within  that  State,  fn 
Uie  town  where  i:  has  lla  principal  ofSc«  or 
pUoe  of  burinwa. 

BiUT.  Tax.  188;  Orange  d  A.  B.  R.  Co.  t. 
Aleiatidria,  17  Grelt.  176;  Philadelphia.  W.  <£ 
B.B.Ra.v.  Appial  Tax  QmH,  60  Md.  41B; 
Appeal  Tbe  Covrt  v.  PuUman  Falaa  Oar  Co. 
SO  Md.  4S2;  ApmoJ  Tax  Court  t.  Jforihem 
Cent.  B.  Co.  WHd.  417;  St.  Lovi*  t.  Wigpin* 
FeTTY  Ob.  78  U.  S.  11  Wall.  430  (90:193); 
Jteya  T.  PadUe  Mail  SteamOA)  Co.  CS  IT.  S.  17 
How.  596  (IS:  254):  fOoijie  B.  &.  Oo.t.  Gam 
UwMtr,  SB  Uo.  81,83. 

Mr.  JuHiet  BI»tt]i«wa  deliyered  tbe  opinion 
of  tbe  court: 

This  i>  a  bin  In  equitr  filed  bjtiM  Baltimore 
and  Ohio  Railroad  ComMnyanlnat  tbe  taxing 
officer  id  tbe  State  of  VtrgtnUL  for  the  pur- 
poee  of  enjoiniag  Urn  from  aelllDg  certain  en- 
Kloeaaadcara,  ihapropertjot  the  complainant, 
for  tbe  payment  of  ft  lax  alleged  to  bftve  been 
illegally  aaaetoed  tfaereoiL  There  was  a  decree 
in  the  circuit  court  graatlDg  the  relief  prayed 
for,  from  which  thla  appeal  is  proeeculed. 

ThematerlaltacMlnlJiecaaearethese:  The 
Baltimme  and  Oblo  Railroad  Oompanv  la  a 
corporation  organized  under  the  laws  of  Maiy- 
land,  and  a  dtizen  tbetecrf,  t^  virtue  of  whoae 
charter  Ita  rolling  stock  la  exempt  from  taxa- 
tion. Tbe  line  of  Its  road  does  not  at  any 
p^nt  He  in  tbe  State  of  Virginia.  It,  how- 
ever, oonnecte  with  certain  roads  belonKing  to 
corporatioDS  incorporated  by  various  Acts  of 
tbe  LegitUtnn  of  Vii«Inia,  to  wit:  the  Win- 
cheater  and  FOtoouc  BaUroad,  the  Winchester 
and  Straaburg  Bailroad,  and  the  Strasburc  and 
Batrisonburg  Railroad,  the  last  nanied  bung  a 
part  ot  Itaeold  UanaasBS  Qap  Railroad;  and, 
dtirlng  a  portion  of  tbe  time  embraced  in  the 
pariod  for  whioh  the  taxes  la  question  were 
levied.  It  worked  Qu  VsIleT  R^road  from  Ear- 
rleontmrg  to  Btaooton.  AQ  of  these  roads  woe 
operatad  bj  the  Baltimore  and  Ohio  Railroad 
Companjt^vlrtneof  leases  or  con  tracts,  which 
Company  fot  that  purpose  furnished  and  used 
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Its  own  rolling  Stock,  constating  of  eaglaeiand 
cars.  None  of  the  Virginia  corporations  own- 
ing dtber  of  these  roads  was  the  ownar  of  anv 
rolling  slock.  Tbe  manner  in  which  this  roll- 
ing stock  was  employed  for  this  purpose  is 
thus  described:  "There  is  no  such  rolling 
stock  assigned  permanentlv  to  the  four  line* 
above  named,  or  either  of  tnem,  in  the  State  of 
Virginia,  The  trains  In  which  the  rolling 
sto<£  is  used  on  the  four  lines  above  named 
Don  start  from  Lexingtoa,  Virginia,  and  pass 
through  the  Slate  of  Virginia,  over  tbe  four 
lioesof  railroad  above  named,  into  the  State  (< 
West  Vlninia,  and  thence  into  tbe  Stale  of 
Maryland  to  tbe  City  of  Baltimore,  or.  If  any  of 
tbe  cars  are  destined  to  wealern  points,  thence 
from  Harper's  Ferry  to  tbe  West;  but  the  trains 
In  which  Uie  can  are  hauled  are  run  solid  from 
Lexington,  Vii^ia  (tmd  formerly,  i>efore  the 
road  wascomplelad  to  Lexiogton,  from  Staun- 
ton, Virginia),  to  Baltimore,  None  of  tbe  roll- 
ing stock  is  assigned  permanently  to  service  in 
tbe  State  of  Vli^nia,  nor  Is  anv  of  tbe  rolling 
stock  set  apart  to  the  four  Bnesin  that  State,  or 
to  tbe  four  Valley  lines  above  mentioned,  at  all; 
but  such  rolling  stock  is  used  Inlerchangublv 
upon  tbe  m^  line  and  branches  ot  the  Baltt- 
moreand  Ohio  Railroad  in  the  States  of  Haiy- 
land  and  VirgiDJa.  and.  Indeed,  also  upon  the 
divisions  of  the  Baltimore  and  Ohio  luUroad 
in  Pennsylvania,  and  in  States  wcat  of  tbe  Ohio 
River,  just  as  the  necessities  of  the  service  of 
the  Company  require.  Sometimes  this  lolllng 
Block  wiU  he  found  on  tbe  main  line,  aome- 
timw  on  the  PiUsburg  divirion,  and  sometimes 
on  tbe  trans-Ohio  divisions,  and  there  is  none 
of  It  that  Is  permanentiy  set  apart  for  lue  upon 
the  four  Valley  lines  In  Vl^inla  above  de- 
scribed." 

The  several  Virginia  corporations  owning 
these  four  raflroaos,  respectively,  made  tbeir 
annual  reporlstotheauditnrof  public accounU 
as  required  by  law,  and  were  by  the  boaxA  of 
public  works  duly  asBessad  on  their  roadways, 
tracks,  depots,  and  oUiei  real  estate  owned  liy 
tbem.  No  tax  was  assessed  or  levied  as  against 
them  on  Recount  of  any  rolliog  stock,  because 
they  were  not  reported  U)  be  tbe  owners  of  any. 
In  the  month  of  June,  1888,  the  Auditor  of 
Public  Accounts  for  the  Stale  of  Virginia  as- 
sessed the  Baltimoro  and  Ohio  Bailroad  Com- 
pany for  taxes  on  its  roUlog  stock  used  on  these 
roads  for  the  years  from  1870  to  1881,  inclusive, 
amounting  in  the  aggregate,  tor  eleven  years,  to 
the  sum  of  $22,SJB.2a,  and  placed  the  assess- 
ment in  the  bands  of  the  treasurer  of  Au^ta 
County,  Virginia,  for  collection.  This  i^cer 
was  proceeding  to  collect  these  taxes  by  a  dis- 
traint of  the  rolliDi^Btockin  question,  the  prop- 
erty of  the  complamsnt,  wbeo  his  proceeding 
were  arrested  by  tbe  injunction  of  the  circuit 
court,  afterward  made  perpetual  by  Its  Unal 

The  Act  of  the  Oeneral  Assembly  of  the 
Stale  of  Virginia,  under  whicb  the  assessment 
and  collection  of  these  taxes  are  sought  to  be 
juEtlfled,  is  contained  In  section  SO,  chapter  110, 
of  the  Acts  of  the  Virginia  Legislature,  eeedoo 
of  1S81, 1882,  being  part  of  tbe  taxing  laws  of 

-    " '•-"-  -wted  in  1870  and  1871, 

sndments,  to  the  present 
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"  IS.  S-nrj  T^road  and  canal  company  not 
«xeinpl«d  from  taxation  bvTJrtue  of  itecharler 
«lial1  report  aDHuallv,  on  the  first  day  of  June, 
to  the  auditor  of  public  occountB,  all  of  its  real 
ADil  personal  property  of  every  descriptiou  as 
of  the  first  day  of  February  of  encb  year, 
Eboning  particularly  In  what  county  or  cor- 
poralloD  Biicli  property  1b  located,  antl  classify- 
ing the  sfltne  under  the  following  heads: 

"First.  Road'iTay  and  track,  or  canal  bed. 

"  Second.  Depots,  ^epol  grounds  and  lots, 
-station  buildings  and  fixtures,  and  machine 
abopa. 

"  Third.  Heal  estate  not  Included  in  other 

"Fourth.  RolllnK  slock,  including  passen- 
ger, freight,  cattle  or  stock,  baggage,  mail, 
express,  sleeping  palace,  and  all  otber  cars 
owned  by  or  beloDging  to  the  company;  boats, 
machinery,  and  equipments;  houses  and  ap- 
purtenances occupied  by  lock-gale  keepers  and 
other  emplovees, 

"Fifth.  Stores. 

"Sixth.  Telegraph  lines. 

"  Seventh.  Miscellaneous  property. 
(120]  "Every  such  company  shall  also  report,  on 

or  before  tbe  flrstdayof  June  of  each  year,  the 
gross  and  net  receipts  of  the  road  or  caual  for 
the  twelve  months  preceding  the  first  day  of 
February  of  each  year,  and  In  all  cases  the  re- 
port ehaH  be  so  made  as  to  give  the  data  on 
which  the  same  fs  made.  If  such  road  or 
■canal  is  only  in  part  within  Ihe  Commonwealth, 
tbe  report  pbnll  nhow  wbot  part  is  within  the 
Commonwealth  andwhat  proportion  tbe  same 
beats  to  the  entire  length  of  the  road  or  canal, 
«od  sbdll  apportion  tbe  receipts  accordingly. 
The  report  herein  required  shall  be  verified  by 
tbe  oath  of  thepresident  or  other  proper  officer. 
'  Upon  tbe  receipt  of  every  such  report  it  shall 
be  the  duty  of  Uie  auditor  of  public  accounts 
to  lay  the  same  before  the  board  of  public 
works,  wlio  shall,  after  thirty  days' notice  pre- 
viously giyen  to  the  president,  treasurer,  or  oth- 
■er  proper  officer,  proceed  to  asccrlaio  and  aa- 
«ess  the  value  of  the  property  so  reported, 
npoo  the  tiest  and  most  ■relinlile  information 
that  can  be  procured,  aud  to  ibis  end  sb^l  be 
authorized  and  empowered  to  send  for  persona 
and  papers  should  it  be  deemed  necessary.  A 
-certinca  copy  of  the  assesament,  when  made, 
ahall  be  Immediately  forwarded  by  the  secre- 
tary of  the  board  to  the  president  or  ether 
liroper  officer  of  every  railroad  or  canal  com- 

eny  so  assessed,  whose  duly  it  shall  be  to  pay 
o  the  treasury  of  the  Stale,  within  sii^ 
-days  after  tbe  receipt  thereof,  the  tax  whicn 
maybe  imposed  thereon  bylaw.  A  compnny 
falflng  to  make  such  report,  or  to  pay  the 
tax  assessed  upon  lis  property,  shall  be  imme- 
-distely  assessed,  under  the  direction  of  the  au- 
■litor  of  public  accounts,  by  any  person  appoint 
sd  by  him  for  tbe  purpose,  rating  their  real  es- 
tate and  rolling  stock  at  twenty  thousand  dol- 
lars per  mite;  and  a  tax  shall  at  once  be  levied 
an  such  value  at  tbe  annual  rate  levied  upon 
the  value  of  tbe  other  property  for  the  year. 
-Such  tax  BO  levied,  as  well  as  the  sum  required 
to  be  paid  upon  the  report  hereinbefore  men- 
-tioned,  if  the  same  be  not  paid  at  tbe  timepio- 
■rided  herein,  shall  be  collected  by  the  treasurer 
of  some  county  in  which  such  company  owns 
property,  to  whom  the  auditor  may  deliver  the 


..  copy  thereof,    Hie  tccftsurer 

may  distrain  and  sellanv  personal  property  of 
such  company,  and  shall  pay  the  taxes  into  the  [''■ 
treasury  within  three  months  from  the  time  of 
the  assessment,  or  a  copy  as  aforesaid  may  be 
delivered  to  him.  The  oompensstion  of  such 
^  to  be  the  same  as  he  receives  for  col- 
other  foxes  in  his  county  or  corporo- 


lecting  o 

rinn  "^ 


don. 


lueetion  con  be  Justified;  iflldoesni  .  __. 
the  proceedings,  there  Is  no  statutewhichdoes. 
The  single  question  presented  in  the  case  Is 
whether  the  Baltimore  and  Ohio  Railroad  Com- 
pany, as  to  the  properly  on  account  of  which 
It  is  sought  to  be  taxed,  is  liable  to  taxation  un- 
der the  provisions  of  this  Act. 

It  Is  not  denied,  as  it  cannot  be.  that  Ihe  Stata 
of  Virginia  has  rightful  power  to  levy  and  col- 
lect a  tax  upon  such  property,  used  and  found 
within  lis  territorial  limilG  as  this  property  was 
used  and  found.  if,andwhenever,itmaychoosc, 
by  apt  legislation,  to  eicrt  Its  authority  over 
the  subject.  It  is  q^ulte  true,  as  the  »itv*  of  the 
Baltimore  and  Ohio  Bailroad  Company  is  in 


erty;  but  for  purposes  of  laiatlon,  as  well  aa  I 

for  other  purposes,  that  litvt  may  be  fixed  In 
whatever  locality  tbe  property  may  be  brought 
and  used  by  Ita  owner,  by  the  law  of  the  plac« 
where  It  la  found.  If  the  Baltimore  and  Ohio 
Railroad  Company  Is  penniited  by  tbe  State  of 
Virciuia  to  bring  Into  its  territory  and  there 
habitually  to  use  nnd  employ  a  portion  of  ita 
movable  personal  property,  and  the  Itallroad 
Company  chooses  so  to  do,  it  would  certainlj 
be  competent  and  legitim.ue  for  the  Slale  to  im- 
pose upon  such  property,  Ibus  used  and  em- 
ployed. Its  fair  share  of  the  burdens  of  taxa- 
tion imposed  upon  otber  similar  property  used 
In  the  like  way  by  Its  own  citizens.  And  such 
a  tax  might  be  properly  as'^ssed  and  colleclad 
in  coses  like  the  present,  where  the  specific  and 
individual  Items  of  property  so  used  and  em- 
ployed were  not  continuously  tbe  same,  but 
were  constantly  changing,  according  to  Ihe  ex- 
igencies of  the  Duslneea.  In  such  cases  the  tax 
might  be  fixed  by  an  appraisement  and  Talua- 
tion  of  the  averam  amount  of  the  property  [IW 
thus  habitually  us^,  and  collected  by  distraint 
upon  any  portion  that  might  at  anytime  be 
found.  Of  course  the  lawfulness  of  a  tax 
upon  vehicles  of  transportation  used  by  com- 
mon carriers  might  have  to  be  considered  In 
particular  Instances  with  reference  to  lis  opem- 
tloD  as  a  regulation  of  commerce  among  the 
States  but  the  mere  fact  that  they  were  cm- 
ployed  as  vehicles  of  transportation  in  the  in- 
terchange of  InieTBlate  commerce  would  not 
render  Uieir  taxation  Invalid.  No  question  OD 
that  account  arises  in  this  case. 

But  looking  at  the  statute  under  which  the 
proceeding  in  question  has  been  taken  for  the 
taxation  of  this  property,  we  think  It  quite 
clear  that  it  has  no  application  to  the  roIiinK 
slock  owned  by  the  Baltimore  and  Ohio  Rail- 
road Company,  employed  by  it,  in  the  manner 
described.  In  the  operation  of  other  rail roada  In 
Virginia.  The  terms  of  tbe  Act,  indeed.  In- 
clude "  every  railroad  and  canal  company  not 
exempted  from  taxation  by  nrtue  of  ita  chai- 
1«7  U  & 
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(«,"  bot  that  lunuge,  according  to  s  general 
rule  of  intBrpi'etwoo,  must  be  confined  to  cor- 
poratioiis  deriving  Ihelr  authority  from  the 
Uirs  of  Yliglnia.  It  la  apparent,  bIbo,  from 
ibe  other  expreasioos  coDtsined  in  the  law,  u 
nell  a>  iti  wbole  purview,  that  it  was  Intended 
to  apply  only  to  such  domeatlc  corpoi  ations,  as, 
ID  Uk  caae  of  railroad  ccanpaniea,  were  the 
uwnen  of  ndlroada  and  the  property  usually 


Act,  Ihe  railroad  company  is  supposed 
a   roadway   and    track,   and    depots, 
giuaadB,  station  bulldliigB  and  nitures,  and 
machine  ahope,  together  with  real 
ing  suick,  and  telenaph  lloea.    : 
company  is  requirea  to  report  its  gi 
itcciptB,  and  a  specific  provision  is  made  that  If 
ita  road  is  only  ia  part  within  the  Common- 
vealth,  the  report  shall  show  what  part  is  so, 
and  what  proportion  the  same  bears  to  lis  en- 
"^"  'nigtb,  apportioning  the  receipts  accord- 
.    In  ease  of  a  f aifii — '""" ' 


maken . 

npon  its  property,  i 


■e  of  (he  company  to 


.,. 1  under  the  direction  of  the 

audifY  of  public  accounts  by  some  person  ap- 
pair  .ed  by  him  for  thit  purpose,  rating  Its  real 
">1  c«ateandrollingstockat$20,OOOper[iiile,OD 
which  a  tax  ahaU  be  levied  at  the  annual  rate 
levied  upon  the  value  of  other  property  for  the 
year.  None  of  theee  provisions  are  applicable 
to  the  case  of  the  Balllmore  and  Ohio  Hailroad 
Oompany  In  respect  to  its  ownership  of  the 
rolling  Block  In  qneation. 

It  follows  from  this  that  ft  was  not  liable  for 
the  payment  of  the  taxes  the  collectloo  of 
which  was  enjoined  by  the  decree  of  the  drcnit 
eoort 

lint  dtertt  it  aeeerdin^  afflrmai. 


itJSSB  70RNOROOE,  Appt., 
AMOB  I.  BOOT. 


L^Un  patent— patenti^^  noaitfi. 

L  iDsnaotlonfartheliitrbixeQieatotletUrep*- 
ttot  (tmnted  to  Jamea  Fomaioak  June  SB.  ISSI.  tor 
■a  hopTDvemeot  In  honar  frames,— Held,  that,  ai 
Uk  avMeiKe.  the  nuunnactme  of  hon«  fruneg 
badJns  and  ""'""g  the  ends  of  a  blank  oomditltur 
of  ■  Mnvla  pteaa.ss  described  In  this  pat«nt,waa  not, 
UJfaedatfl of  Oa  aUwed  InventMn,  apatsntable 


»m&,tli 


d,  that  the  oomb  foimdatlOD  ~. .. 

Bade  br  the  potthv.br  the  user,  of  pleoesi..  „„ 
m  the  aaotloo,  as  used  tq-  aefeodaat.  Is  not  a 
Mobanloal  eqalvalent  In  the  blank  rortSeloiucltD- 
^Jdrrao^mantloned  m   Mm  speoUaaaon  of 

[Mo.  i86.1 

^T^  Apra  IS,  1838.      Deeidid  AprO  B3, 

1888. 

APPEAL  from  a  decree  of  the  Circuit  Conrt 
of  the  United  Stales  for  the  Northern  Dis- 
trict of  Ohio,  dismissing  u  suit  brought  by  the 
Mpelkoi  for  the  infringement  of  letters  patent. 
afamed. 
Opioion  bdow,  SI  Fed.  Rep.  828. 
The  tacU  aie  fully  stated  Id  the  opinion. 
127  r.  S.       D.  B.,  Book  S3. 


^r.  wmiMB  P.  WriU  tat  appellant: 
Novelty  is  not  nt^tived  by  any  prhited  pnb- 
llcatlon,  unless  the  information  oonUined  tSeiB- 
In  18  full  enoM;h  and  precise  eoough  to  ecabla 
any  person  skilled  in  Uie  art  to  whHih  it  relalea 
to  make  the  thing  covered  by  the  palent  soueht 
to  beantidpaled. 

»^^^  "•  O***^  78  O.  5.  11  Wall.  51» 
&i-^:  Doumum  t.  Teager  MiUing  Co.  106  D. 

As  to  wbat  coostitulea  inventioo  la aquestlon 
of  fact  in  every  case. 

^PpenAiuen  v.  FaOce,  S  Blatchf.  40. 

Want  of  invention  cannot  be  predicated  of  a 
device  or  proceaa  which  first  reached  the  par- 
ticular  result. 

„„f  ^6?*^  i«"n  Oo.  V.  Higgint,  105  U.  8.  891 
{86:1161). 

The  questloa  of  sufficiency  of  invention  is 
whether  tbe  alleged  patentable  subject  possesses 
the  statute  requisites  of  novel^  and  utility 

MeOormitk  v.  Smmour.  2  Blatchf.  S40.  348; 
Atlantic  Work*  v.  Sradu,  107  U.  3. 103  (27-438)- 
PAmip,  V.  DetToitin  D.  S.  604  (38:68Sft| 
Smith  V,  Goodyear  jOenlal  Vulcanite  Co.  98  U 
a.  «6  (23:951). 

A  suggestion  made  to  a  patentee  will  not  ren- 
der his  patent  invalid,  unless  it  enables  him  to 
construct  Ihe  thing  patented  without  the  eiet- 

9e  of  inventive  thought  on  his  part. 

Aldenv.  Dewey,  1  Story,  888;  Pitt»  v.  Bail 
a  Blatchf.  284;  Agamam  Co.  v.  Jordan  74  u' 
8.  7Wall.  603(10:181);  Union  Paper  CoUa/r  Co 
V.  Fan  Deuten,  M  U.  8.  23  Wall,  863  (38:188). 

Thegrantofletterspalentisprima/aeMevl. 
dence  that  the  patentee  is  the  first  inventor. 

Smith  V.  Ooodmar  Dimtal  VutcaniU  Oo.  98 
U.  8.  486  (38:  91^;  Lehnbeuter  v.  ffoUhaue,  108 
U.  8.  94  (26:  6891. 

Tbe  buiden  of  proof  to  make  good  thla  d» 
feose  is  upou  the  party  setting  it  up. 

C^n  V.  Ogden,  88  U.  8.  18  Wall  120.  134 
(21:ffil,  823);  Ginfr««v,  HWKe*,  117U.  8.  696 

In  order  to  defeat  appellant's  psteut,  public 
use,  for  more  than  two  years  before  application, 
of  defeDdant'sovminv^Dtion.bypersoDB  named, 
must  be  alleged  and  proved. 

Cojuotidated  Fruit  Jar  Oo,  v.  Wright,  94  U. 
a  94  (24:68);  £^b«rt  v,  lAppmann,  104  U.  B. 
883  (26:788);  mtt  v.  Maenfait,  107  TJ.  S.  90 
(27:867). 

Actual  sbandonmentls  tbe  result  of  intention. 
Such  intention  moM  be  proved.  It  is  not  shown 
by  a  mere  sale. 

PitU  v.BaU,  9  Blat«ht  238;  MeOormiek  v. 
Sevmaur,  Id.  356;  RuskO  <t  E.  Mfg.  Go.  v 
MaUory,  10  Blatchf.  141, 181. 

No  substitution  of  an  equivalent  for  any  ele- 
ment or  ingredient  of  a  combination  covered  by 
any  claim  of  a  palent  can  avert  a  charge  of  In- 
fringement of  Ihat  flatm, 

WU  V.  HWft,  89  D.  8.  28  Wall.  1  (23:699); 

nhaeuur  v.  Buerk,  101  D.  8.  656  (26:948). 

Two  invenUonfl  are  eubstantially  alike  when 
they  perform  subetantially  the  same  thing  In 
sutntantially  the  some  way. 

Union  Paper  Bag  Machine  Oj.  t.  Murphy,  97 
n.  S.  130(24:935);  CantreU  v.  WaUiek,  eupra. 

By  the  manufacture  aud  sale  of  parts  of  a 
patented  invention,  where  it  is  intended  Uiat  the 

Sorcbaser  shall  supply  the  omitted  parts,  there 
an  Infiingemenl. 
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On.  1 


'.  JAvM,  3  Ban.'  &  Aid,  808; 
WaOaet  t.  Selmt,  6  FialL  Pat.  Caa.  87. 

There  are  two  clanes  of  comblDatloDi  noog- 
nlied  br  the  patent  lawa,  which  are  properly 
tba  sabject  of  a  patent 

£m  t.  BUrndg,  2  Pbh.  Pat  Gu.  S8. 

A  oomMoatioD  patent  ia  one  In  wbidi  all  the 
dementa  enter  Into  It  ar  aa  to  qoalifr  erery 
other. 

Hailei  T.  Van  Wormtr,  87  U.  B.  SO  WalL  868 
ffiS:S48):  Piekerine  t.  MeOuttovgh,  104  U.  & 
810  a0:7i»):  Bedcendorfar  t.  I&ba;  99  U.  S. 
867  098:723);  ffUtbr  Zwni  O).  T.  Higgin*,  105 
U.  8.  flftl  f28;1181);  Gagt  v.  Herring,  107  U.  B. 
UO  (27:601). 

Meura.  Id.  D.  Ii«KB'*t  and  JoB*ph  A. 
Oabome.  for  appellee: 

Kone  of  the  teatureB  found  in  appellanf ■  de- 


tbem  perform  any  Joint  function. 

It  t«  a  mere  ajxregatton  of  derlcea,  and  can- 
not be  considered  an  invention. 

Curt  Pat  g  111  e;  Walkrr,  Pat  5  88;  HaiUt 
».  VanWorm«r.  87  U.  8.  20  Wall.  868,  8M.  868 
m-.  S41,  248)1  BMkatdorfer  v.  filter,  92  U.  B. 
847, 857  CM:  719,  728);  Pida>rittg  v.  McCuOough, 
104  D.  B.  810.  818  m  749,  761). 

The  moat  liberal  oonelruction  the  court  can 
give  the  patent  is  that  It  la  for  a  combination. 

Curt  Pat  g  249;  AnZim  r.  Earfbrd,  1  Web. 
Pat  Oaa.  817. 

The  patentee,  by  the  restricted  form  of  bis 
claim,  made  the  groove  a  material  part  of  his 
device,  and  the  court  cannot  declare  that  it  is 
immaterial. 


V.  tbrrino,  107  D.  S.  810,  648  (27;60l, 


Oagt 
601) 


em  I>istrlct  of   Ohio,   by  James  Ftnncrook 


674,  granted  to  the  plaintifr,  June  26, 1881,  for 
an  "uoproTement  in  sectional  honey  framM." 
on  an  application  filed  Hay  18, 1879. 


The  ^edflcatlon,  claim,  and  drawings  of 
the  patent  are  as  follows: 

"Be  It  known  that  I,  James  Fonwrook,  of 
Watertown.  in  the  County  of  jeffersoti  and 
Stete  of  WtBconsln,  have  invented  certain  new 
and  useful  Improvements  in  sectional  faooey 
frames,  and  I  do  hereby  dedare  the  following 
to  be  a  full,  clear,  and  exact  description  of  the 
lavention,  sncb  as  will  enable  others  skilled  in 
the  art  to  which  it  appertains  to  make  and  ose 
the  same,  reference  bdng  bod  to  the  accom- 
panving  drawings,  and  to  letters  of  lofereooe 
markea  thereon,  which  form  a  part  of  this 
■pecUicatloii.  'nils  invenUoo  relates  to  an  im- 
movemtiU  tn  lectloiiB)  honey  frames,  the  ob- 
ject beliig  (o  n  cotistmct  tbem  that  they  shall 
u  ftroiiger  and  fn  a  more  portable  form  than 
the  ftamea  now  naed  for  loch  purposes;  and 
the  InveDtton  cooilsta  essentially  in  forming 
tbe  framei  bom  a  dngle  blank  or  piece  of  ma- 
terlalluvliu  aQ  the  necessary  graovea  and  re- 
cesses reqdnd  to  form  a  complete  frame  cot 


in  it,  the  ends  of  the  Uank  betas  notehed  or 
deatated,  and  auolar  gfoorca  cu  ooitMi  It  at 
those  points  which  an  to  form  tbe  ctaners. 
These  blanks,  after  being  thus  piqMred,  may 
be  packed  solidly  in  boxea,  or  otherwise,  for 
tnuuDortation,  and,  when  required  for  use,  are 
e  square  forms,  and  th^endsnni^ 
!  the  corn"""    """  .... 

teriocklng  notches  c     

complete  frame  ready  for  n . 

ings.  Fig.  1  is  a  plan  of  one  of  the  blanks, 
showing  tbe  various  recesses  and  grooves  with 
which  it  ia  Bupplled.  Fig.  2  is  an  edge  view 
d  the  blank,  and  shows  tne  form  and  depth  of 
the  angular  gxoont  which  form  the  comers  of 
the  frame.  Fig.  S  shows  the  blank  bent  into 
a  square  form,  with  the  ends  united,  making  a 
otanplete  frame  ready  iat  use.  Fig.  4  ^ows  a 
modification  of  the  groove,  or  miter,  e.  Fig.  S. 
The  blanks  iot  these  frames  are  pKferably 
formed  From  some  IJg^t,  tasteless,  and  compa- 
ratively tougb  woodT  which  will  bend  at  the 
comers  without  steaming  or  boiling,  such  as 
basswood  or  whltewood,  the  material  being 
produced  by  catting  it  from  the  log  In  ttw 
form  of  a  thick  veneer,  or  by  sawing  uito  thin 
stuff  and  tben  planing  both  aurfuee.  Tbe 
blanks  A  are  then  cut  from  this  material,  of 


when  brought  together.  The  recesiei  d  i  are 
then  formed  in  Ite  edges,  at  ndi  points  In  ita 
length  as  will  bring  taem  at  tbe  tap  and  bot- 


of  the  frames  when  set  op  la  the  hive. 
These  recesses  form  openings  which  allow 
space  for  the  passage  of  the  bees  between  the 
frame,  and  for  tbe  ventilation  of  Ibla  part  of 
the  hive.  'Three  triangular  grooves,  e  e  e,  era 
tben  cut  across  the  blank  at  sncb  points  In  Ita 
length  as  wiU  divide  It  into  foor  nearly  equal 

Sns,  each  of  which  forms  mu  sUe  of  the 
ime  after  the  blank  Is  bent  into  a  quadran- 
gular shape.  These  trlBngnlar  grooves  ore  cut 
nearly  through  the  blank,  suffldent  woodonlf 
being  left  to  hold  the  ports  firmly  together. 
As  the  ddes  of  the  grooves  e  are  uclined  to- 
ward each  other  at  a  right  angle.  It  follows 
that,  when  the  blank  is  bent  Into  the  form  cf  a 
frame,  these  grooves  make  perfectiy  fitting  in- 
terjointa  at  three  of  its  coraeis,  the  fourth  cor- 
ner being  that  at  wblcb  the  ends  of  the  blank 
are  unltra  to  each  other  by  means  of  the  Id- 
terlocking  teeth  formed  thereon.  La  one  of 
these  qiacea.  between  two  of  the  grooves  e, 
and  prefetauy  that  which  will  form  tbe  top  of 
the  frame  when  placed  In  tbe  hive.  Is  formed  a 
longitodlnal  groove,  d,  for  tbe  gaid&«trip, 
whldi  makes  a  secure  pobt  of  attachment  for 
the  comb,  when  the  bees  begin  to  bnlld  in  the 
fratnee  set  side  by  side  In  tbe  hive,  with  the 
parte  of  tbe  frame  containing  tbe  recesses  b  b 
"  top.    Tlieee  frames  meet  a  waot  long  fdt 


lart^  biJk  for  tronspOTtaUon,  and  are'very  li» 
ble  to  breakage  in  handling;  tnit,  if  scdd  to  tiia 


UnivD  Statu  t,  Ikwix.    Bamb  t.  Fbbbt. 


the  ili^lMt  magb  oMgo,  m  the  Jolnti  at  the 
oonen  Uck  the  nooemuy  BtnuKth  vod.  rijrldltj 
to  bold  them  hi  ilupe.  Uy  mine  will  be 
fonod  lo  po«eii  nooe  of  the  above  named  de- 
lects, at  h  b  Intended  for  tnnapoTtatkHi  In 
■olid  packages  before  bdng  Mt  up,  and,  when 
•M  ap,  iiiiiiiiini  great  stien^  and  rlghUty,  pie- 
KTTing  lla  fonn  without  oifflcnltv  during  all 
the  ron^  handling  to  which  Eooh  tramea  are 
frequently  aubiectod.  Raving  thus  described 
my  invention,  I  claim  aa  new,  and  deeire  to  se- 
coie  t^  letten  patent,  the  followliig:  Aa  a 
new  antde  of  manufacture,  a  blank  for  honey 
ftamea  formed  of  a  single  [dece  of  wood,  b&v- 
iog  immeree  angular  groora  e,  lonritudinal 
gmwre  d,  and  recessee  i,  all  arranged  in  the 
v  ahown  and  deecribed," 


[180]  The  answer  aeta  up  m  defenaee  noniofriDge- 
meot  and  want  ot  oovel^.  After  iaaue  Joined, 
pioofa  were  taken  on  both  ddes,  and  the  cir- 
cuit coiut,  on  a  bearing,  diimiseed  the  blU. 
Itedediion  b  rqiated  in  SI  Fed.  Rep.  828. 

Tbe  plaintiff  does  not  cany  bb  invention 
farther  beck  than  tbe  rammer  or  lateaprlng  of 
1877.  Tbe  answer  aets  up  that  the  lame  In- 
ventioii  aa  that  patented  wm  known  lo  Alei- 
ander  I>iddea,  who  reridee  at  Centralia,  In  the 
SiUe  ot  DUnoli,  aa  early  ■■  Mar  or  June, 
1878. 

The  circuit  court.  In  its  dedaloo,  laid  tbat 
If  the  patentee  was  entitled  to  claim  the  blank 
for  honey  bwnea  as  a  new  and  useful  device, 
tt  waa  becauae  it  b  a  oonstlbient  ot  tbe  fnme 
or  section  into  whiiji  It  b  (tmned  by  bending, 
DO  matter  who  beoda  it,  whether  tbe  maker  or 
porchaaer  for  use;  and  that.  If  the  slate  of  the 


,_-, 1  not  claim  aa  hb 

bnntion  the  boney  hame  or  section  when 
famed  by  bending  and  uniting  the  ends  ot 
ancb  a  frame,  he.  In  the  same  leaaoD,  oonld 
not  dalm  as  hb  Invention  rach  a  blank  for  the 


iberefon,  b  whetber,  i 


idence,  at 


tbe  date  of  the  allied  {nvention,  tbe  mann- 
tactora  of  honey  frames  or  aectionB,  by  bend- 
lu  and  uniting  Ibe  ends  ol  a  blank  consbtlng 
oTa  single  piece,  aobMandally  as  described  is 
Ibb  pittant,  waa  a  patentable  novelty.  Upon 
■  caretnl  compariaon  and  ooodderaUon  of  all 
tbe  evidence  tnb  qoeatloa  must  be  answered  in 
tbe  nagatlvei  Alexander  Fiddes  testUee  to 
makinc  and  using  hcm^  sactlona  formed  from 
I  ifD|^  piece,  grooved,  bent,  and  united  at  the 
cnda,  as  early  aa  1872  and  1878,  some  of  which 
be  sold  to  otben  for  use;  and  If  those  now 
nade  by  ttie  complainant  under  bb  patent  are 
npetkr  In  any  leqiect  lo  tbe  first  specimens  of 
U7D.B. 


groove 
S.aUa 


the  manufacture,  It  b  merely  In  point  of  flnbh 
and  workmanship.  There  b  no  difference 
whatever  In  prlndnle,  and  the  early  examples 
complete  and  practical  frames,  actually 
and  perfectly  serving  the  purpose,  so  that 
^  cannot  be  considereaas  rude  and  imper- 
fect eiperlmenia  subsequently  developed  Into 
a  successful  manufacture."  We  concur  in 
these  views  of  tbe  circuit  court 

In  addition  to  thb,  the  claim  of  the  patent  b 
aa  follows:  "Aa  a  new  article  of  manu/aclure, 
blank  for  boney  frames,  formed  of  a  single 
'"*  of  wood,  having  transverse  angular 
lonffitudliial  groove  d,  and  receaaea 
igMlIn  the  manner  shown  and  de- 
scribed," The  description  In  tbe  specification 
states  that  "tbe  inveolion  consists,  essentially, 
in  forming  the  frame  from  a  single  blank  or 
piece  of  material  harinff  all  tbe  necessary, 
groovea  and  recesses  required  to  form  a  com- ' 
plete  frame  cut  in  iL"  Italsoaaysthat  "In  the 
drawings  Fig.  1  Is  a  plan  of  one  of  the  blanks, 
showing  tbe  various  receaaea  and  grooves  with 
nblcb  It  is  supplied, "  One  of  those  grooves  Is 
the  longitudinal  groove  d,  Tbe  description 
further  aaya:  "In  one  ot  these  spaces,  between 
two  of  the  grooves  e.  Is  formed  a  longitudinal 
groove,  d,  for  tbe  guide  strip,  which  makes  a 
secure  point  of  attachment  for  the  comb  when 
the  bees  berin  to  build  in  the  frames,  set  side 
by  side  in  the  hive,  with  Ibe  parts  of  tbe  frame 
containing  tbe  receaaea  bb  at  tbe  tOTt,"  Thus 
tbe]liHigltudiiiaI  groove  d  b  made  by  the  pa- 
tentee a  necessary  element  in  the  atructnre. 
The  defendant's  structure  bas  no  longitudlo^ 
groove,  and  no  substitute  or  equivulent  for  It. 
Fa$f  V.  Cbntomon,  109  U.  8.  408[a7: 9791;  TaU 
Lock  Mfg.  Go.  v.  Bai^mt.  117  U,  B.  8?S  [29: 
960];  OtTifOB*  V.  Wiett.  124  U.  B.  83  [ante,  802]. 
It  Is  urged  by  tbe  plaintiff  tbat  It  b  shown 
that  tiie  defendant's  section  b  to  be  used  wltb 
the  comb  foundation  or  attocbment  made  by 


lent  in  the  blank  for  the  longitudinal  groove, 
any  more  than,  in  Gage  v.  Erring,  107  U.  B. 
840.  eiS  [27: 001,  604],  the  peraon  who  shoveled 
or  swept  up,  by  manual  labor,  the  meal  depos- 
ited upon  the  floor  of  the  duat-room,  was  a 
mechanical  equivalent.  In  the  aenae  of  the  pa- 
tent law,  for  the  automatlG  conveyOT-sbaft  in 
tbe  dust-rooin. 


UNITBD  STATES.  Appt., 

JOSEPH  a  IRWIN'  m  Ai- 

SAME,  Appt,, 

9. 

OHABLBS  A.  PERRT  ar  ai. 

<8ae  8.  (X  Bemctar^  ed.  US-UBJ 

AetefJvlsS,  1SS6— amount  ^  daim. 

I.  ne  Aet  of  OoDcraaa  of  JdIt  S,  IMS,  refcninf 
"~*-'~  olalma  to  Ibe  oourt  of  clalma  for  odJoiUoa- 
Uon,  aatltorliea  that  oouTt  toKlvea  final  Judsment 
anlut  the  United  States. 

J:  Tberoferenaemadebranoliatatatela  Umltad 
--  ajudsmeat  foi  proper^  takMi  and  ImpiaaaaO 

._  ... 1 1  . . .J  ^  y^  Q^^_ 
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BuFRRMx  Oomr  of  thz  Usited  Statbs. 


OOT.  TXSM, 


— _»di;  Mid  doM  iiat  cmlmoe  ■Uowuioe*  (M ICM- 
M  ooiMMiUDtiipoii  therefoMl  otOolooelJobiiatoD 
lopevmlt  plalDtia*'  tialiw  to  vnoBOA  upon  UieL 
jDnrne]'.  aiislns  trota  the  msra  daliv  Mid  dMea 
Uoii  ocGuIoDea  tborebT. 

[Not.  1884.  1S8S.] 

AitiTu'tM  JpKJ  M,  isas.    DteOtd  April  a, 

1888. 

APPEALS  from  Joagmenta  of  th«  Ooort  at 
culms  lo  favor  of  daimanta,  for  propertr 

takflo  and  impressed  bj  tlie  Unitad  States,  sad 

for  damages  for  the  detention  and  dplav  of 

claimants' rnins.     Bmtned,  and  rtman^td  iat 

more  definite  aod  speciflc  flndineB. 
Tbe  facts  are  f  uHv  slated  In  trie  opinion, 
Meurt.  A.  H.  HMrlfttid,  AttjfQen.,  i 

Bob«rt'  A.  Howaj-d.  Amt.  AttifOm.,  for 

Bppellont. 
MMtn,  Wm.  B.  E&rU   and   J»ma«    L. 

Pvttcht  Jr.,  for  appellees. 


CoDgreaa  passed  an  Act,  approved  July  8, 
1886,  entitled  "An  Act  Referring  to  tbe  Court 
of  Claims  the  Claims  tor  Proper^  Seized  by 
General  Jobosoo  on  tbe  Uiab  Expedition,  for 
Sxaminalion  and  Report,"  nhicb  enacts  "that 
tbe  claims  of  Josepb  C.  Irwin  and  Companj, 
aud  C.  A.  Perry  and  Company,  frelgbters,  for 
property  claimed  to  have  been  taken  and  im- 
preaaed  into  the  service  of  the  United  iStates  in 
the  year  1857.  by  ordera  of  Colonel  Al  bert  Sid- 
ney Johnston,  in  command  of  the  Utah  expe- 
dluon,  aa  well  tm  for  property  alleged  to  have 
been  sold  to  tbe  Government,  be,  and  the  same 
are  hereby,  referred,  with  all  the  papen  relat- 
ing thereto,  to  tbeoouit  of  claims,  foradludica- 
lioD,  according  lo  law,  on  tbe  proofs  hereto- 
fore presented,  and  audi  other  proofs  as  may 

be  adduced,  and  n*nnrt  tlip  qamAfn  f ^nn  m-cwiA '' 


In 


IduMd,  and  report  the  same  to  Congress. 


-  ^ i  in  tbe 

court  of  claims,  stating  tbe  grounds  and  par- 
ticulars of  tbetr  demands  for  judgmenL  Judg- 
ment were  rendered  therein  in  tbe  ordinary 
form  in  tbe  case  of  J,  C.  Irwin  and  Company 
for  the  recovery  of  tbe  sua  of  $91,600,  and  In 
the  case  of  Charlea  A.  Ferry  and  Company  for 
the  sum  of  $44,0%  From  these  Judirmenis  Uw 
United  Slates  pioMculee  the  present  appeals. 
Tbe  facts  In  the  two  cases  as  found  by  tbe 
oouitof  claims  areaubstantlally  the  same.  The 
firm  of  J.  0.  Irwin  and  Company,  at  the  time 
of  the  occnnences  berdnafler  set  fottb,  were 


contract  to  transport  from  Atcbiean,  Kansas. 
Salt  Lake  Clty,setenty-fl  ve  wagon  loads  of  mer- 
chandise, and  late  in  the  summer  of  that  year 
started  their  trains  on  that  Journey.  Charles 
A.  Perry  and  Company,  in  August,  1S57,  were 
doing  a  general  merchandise  business  at  Bait 
Lake  City,  and  In  that  month  started  three  ox 


trains,  two  of  twen^  wagons  each,  and 
eighteen  wagons,  with  Ave  wagons  drawn  by 
mules,  from  li^rt  Leavenworth,  Kansas,  lo  Salt 


Lake  City.  All  the  trains  of  both  parties 
reached  Rocky  Ridge  early  In  October,  1807, 
and  were  pro^^ssing  successfully  on  Iheb  jour- 
ney. Tbe  animals  were  in  good  condition,  and 
muLing  from  eighteen  to  twenty  miles  per  day. 
Al  this  point  they  were  met  by  United  Slates 
troops,  under  command  of  Lieutenant-Colonel 
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Smith,  wbo  ordered  the  trains  to  prooeed  no 
further  without  his  permission.  IJeutenant- 
Colonel  Smith  was  tmder  command  of  Col- 
onel Albert  Sidney  Johnston.  The  latter,  oa 
joining  the  trammand,  issued  an  order  addressed 
to  the  parties  in  interest,  as  follows: 

"Headquarters  Army  of  Utah, 
"South  Pass.  October  10,  1857. 

"Sir, — Tbe  colonel  commanding  directs  me 
to  inform  you,  in  reply  toyour  letter  of  to^lay, 
that  no  goods  or  supplies  of  any  kind  will  be 
permliied  to  pass  this  Army,  tor  Salt  Lake  City 
or  other  poiots  occupied  by  the  Siormons,  so 
long  as  they  malniain  a  hostile  attitude  to  the 
Oovemment  of  the  United  Slates." 

On  the  24lh  of  October  an  ordec  was  issued, 
prescribing  tbe  order  of  the  marcb.  and  desig- 
nating  tbe  position  to  be  mainisined  ou  tbe 
march  and  In  the  camp  by  tbe  plalu tiff's. Irains. 
Plaintiff  did  not  seek  or  desire  military  protec- 
tion, and  requested  Colunet  Johnston  to  be  al- 
lowed to  proceed  ou  their  Journey,  as  they  were 
not,  in  their  opinion,  in  danger  from  the  Mor- 
mons. Tills  request  was  denied.  Plaintiffs 
were  required  to  have  their  teams  yoked  and 
ready  by  ten  in  tbe  morning,  and  tbey  often 
had  to  stand  for  two  hours  m  consequence  ot 
delay  In  the  genersi  movement,  'rhe  teams 
always  got  into  camp  late,  and  consequent!) 
were  grazed  at  great  als.idvuntaf:re.  Tbey  were 
also  limited  to  a  defined  und  restriclcd  space  j 
assigned  tbem,  and  were  not  permitted  hy  (be 
military  aulborities  to  go  beyond  this  space. 
The  animals  belonging  to  the  army  arrivedflrst 
at  camp,  and  were  posted  on  tbe  best  grass. 
As  a  necessary  result  freighters'  teams  were  in- 
sufficiently fed.  PlaintilBi'  animals  were  of  ten 
used  to  aid  in  hauling  the  government  trains, 
and  thus  did  extra  work  on  Insuffldeot  food. 
The  orders  requiring  plainliS's  trains  to  move 
with  (he  army  column  necessarily  impGdod 
their  progress,  and  held  tbem  back  until  the 
bad  weather  set  in,  Portbese  reasons  the  plnin- 
tJflFs'  Etock  became  greatly  reduced  in  fluh,nnd 
many  died  from  overwork  and  starvalioo. 
Plaintiffs'  trains  were  loaded  with  goods  and 
merchandise  notoriously  intended  for  trade 
with  the  Mormon  inbabilants  of  the  Territun' 
of  Utah,  who  were  then  In  avowed  rebellion 
and  in  threatened  war  with  the  Oovcroment 
of  the  United  Suies;  but  plaintUfs  were  igiio- 
lant  ot  thia  state  of  affairs  upon  starting.  uDil 
until  arrival  at  Rocky  Ridge.  It  Is  also  found 
by  the  court  of  dalms  that  R  H.  and  Jamci 
I\>rter  were  slso  freighters  like  tbe  plaintiffs, 
and  were  detained  at  the  same  time  under  sub- 
stantially the  same  drcumslances  aa  those 
already  set  forth.  An  Act  for  their  relief, 
paseedFebruary  18, 1887,  U  Stat,  at  L  WO. 
appropriated  tbe  sum  of  $10,000,  less  tbe  sum 
of  $750  theretofore  paid  them,  "In  full  for  all 
claims  for  damages  or  compensation  for  prop- 
erty Impressed  by  order  of  Colonel  JobDgtOD,in 
command  of  the  United  States  troops  «n  tvutt 
for  Utah  in  1867." 

Two  questions  were  presented  on  tbe  part  of 
tbe  United  States  ou  tbe  trial  of  the  cusea  In  the 
court  of  claims,  and  are  renewed  in  argument 
here.  They  are  r  (1)  that  the  Act  of  Congress 
of  July  8, 188S,  referring  these  claims  to  tha 
court  of  claims,  does  not  autborixe  a  final  judg- 
ment against  the  United  States,  but  only  such 
187  U.  5. 


UMirxD  States  t.  Boot.    Bahb  t.  Perbs. 


flndings  M,  being  nported  to  Congress,  shall 
■erre  as  the  basis.  In  its  dlscreHon,  for  fature 
legisUtiTe  actiOD;  aod  (3)  that,  aappoBing  the 
Jnagmaots  of  the  cDoit  of  claims,  under  the  Act, 
to  be  flnal.  they  ore  erroneous  because  founded 
~D  allowancea  for  consequenti&l  damages  to  the 


[1S9]  acribcd  bj  the  Act  of  CoDgress,  which  author- 
tzed  juditueiit  only  for  pTopertv  taken  sod 
bupr^sed  into  the  service  of  the  United  Btatea. 


In  support  of  the  first  proposition  it  is 
"  jued  by  the  attorney-general  that  the  direo 
D  contained  In  the  Act  addressed  to  the  court 


,_  B  (o  "report  the  same  10  Congress, 

taken  in  connection  with  the  title,  which  de- 
ecribea  It  as  "An  Act  Beferring  to  the  Court  ot 
Claims  the  Claims  for  Prc^rty  Seizi'dbv  Gen- 
«nl  JohnsUm  on  (be  Utah  Expedition,  for  Ei- 
MninalloD  and  Report,"  sufficiently  indicates 
tbe  intention  of  Congress  that  the  conclusions 
of  the  court  of  claims  should  not  be  final,  but 
■ubjecito  revision  at  thediscrelfon  of  Congreas. 
But,  in  our  opinion,  the  controlling  woras  of 
tbe  Act  are  those  which  declare  that  the  claims 
of  the  parties  are  therabjr  referred  to  the  court 
of  claims  "for  adjudication  according  to  law." 
The  force  of  this  phrase  cannot  be  aatisfled  by 
anylhlng  less  than  a  fOTmal,  regular,  and  flnaJ 
jodgment  of  the  judicial  tribunal  to  which  tbe 
matter  is  submitted,  acting  upon  ttie  acknowl- 
edged principles  of  law  applicable  to  the  cir- 
comslaocea  of  the  case.  All  such  judgments 
were  required  bv  existing  law  to  be  reported 
lo  CoDKTeaa;  and  the  addition  of  words  to  the 
same  ^ect  in  this  statute,  while  being  perhaps 
noneceasary,  does  not  change  tbe  character  of 
(be  judgments  to  be  reported. 

Od  the  second  question,  however,  we  are  of 
tbe  opinion  that  the  court  of  claims  has  ened. 
The  leferenee  made  by  tbe  natate  Is  limited  by 
tta  expresa  language  to  a  Judgment  "for  prop- 
Nty  claimed  to  have  been  taken  and  Impressed 
Into  tbe  service  of  the  United  Slates  In  the  year 
1857  by  oidere  of  Colonel  Albert  Sidney  Jobn- 
ston.  In  command  of  tbe  Utah  eipedilion,  as 
well  aa  for  property  alleged  to  ha^e  been  sold 
to  the  GoveromenL"  Of  raurse,  there  would 
he  no  doubt  as  to  the  legality  of  ao  much  of 
Ibe  clafaDB  as  arise  opon  sales,  proven  to  have 

beenmadebythe^'^'^""-*-"^-" 

of  their  properly  ..... 

tm  sDCb  wlessre  found  W  have  been  made.  So 
far  as  the  Judgments  embrace  allowances  for 
losaeo  consequent  upon  tbe  refusal  of  Colonel 
Johnston  to  permit  tbe  ploiatiffs'  — ' 


go  b^^iwd  the  intention  of  the  Act  of  Congiess. 
It  waa  tbe  clear  dictate  of  military  du^  on  the 
part  of  ColonelJohasion  to  prevent  informa- 


order  "that  do  gooda  or  supplies  of  any  kind 
win  be  permitted  to  pass  this  army  for  Salt 
Lake  City,  or  other  points  occupied  by  the 
Mormons,  so  long  as  tbey  maintain  a  hostile 
attitiide  to  the  Oovemment  of  the  United 
Statea."    There  la  nothing  in  the  terms  of  this 


I  advanoe.    Th^  mla^t  have  remained  at 
Rocky  Bldge,  or  tney  D^bt  have  retraced  theii 

U7U.  a. 


steps  and  returned.  This  perhaps  would  also 
have  bivolved  loM  in  breaking  up  their  venture, 
and  perbaps  damage  to  the  property  constitut- 
ing the  trains;  butlt  would  not  have  been  tak- 
ing and  impmsBing  the  property  into  the  service 
of  the  United  States.  Bo  far  as  appears  from 
the  finding  of  facts,  it  was  tbe  choice  of  the 
plalntlils  to  remain  with  Coloucl  JohustonV 
column  and  proceed  with  II  In  making  this 
choice  tbey  elected  to  submit  to  the  necessary 
military  orders  ^verning  tbe  miurcb  and  tlie 
camp,  and  to  any  inconveniences  and  losses  ne- 
cessunly  resulting  therefrom.  The  case  In  that 
respect  does  not  differ  from  what  it  would  tie 
tbe  supposilioa  of  their  having  been  ordered 


that  the  plaintiffs  were  under  compulsion  in 
keeping  with  the  column  of  Colonel  Johnston, 
it  by  no  means  follows  from  that  alone  that  their 
property  was  taken  and  Impressed  into  the  ser- 
vice of  the  United  States  in  the  sense  of  the 
Act  of  Congress  of  July  8,  1S86.  However 
~>roper  it  might  have  been  for  (he  Legislature  to 
lave  provided  indemnity  for  the  losses  occor- 
iag  by  reason  simply  of  the  detention  thus  oc- 
casioned, we  cannot  think  it  was  the  inlention 
of  the  Act  to  go  beyond  pavment  tor  property 
actually  used  and  employed  uy  tbe  Oovernment 
In  its  service.  To  require  the  plaintiffs'  trains 
to  remain  with  the  milltaryforce,inoKlertoen. 
sure  the  success  of  the  expedition  by  preventing 
the  enemy  from  obtaining  Information  and  sup- 
plies, cannot  be  construal  as  a  seizure  and  Im- 
pressment of  their  property  into  the   public 

In  oppoeitioD  to  (his  inclusion  we  are  refer- 
red to  the  opinion  of  Hr.  Bates  while  attorney 
general  (10  Ops.  Atty-Qeo.  31),  upon  the  case 
of  the  Porters,  menUoned  In  the  statement  of 
facts  found  by  the  court  o(  claims.  It  seenu 
Ibeir  claim  was  embraced,  wltli  tboee  of  the 
plaintiffs  in  iheee  cases.  In  the  original  draft  of 
tbe  Act  of  July  B,  1886,  as  it  passed  the  Benate, 
but. before  final  passage, was  struck  out  because 
their  claim  waapending  before  the  Treasury 
Department.  Tne  accounting  officers  of  the 
trrasory  allowed  their  claim,  presumably  upon 
(he  Bt^ngtb  of  the  opinion  of  the  atiomey- 
general,  who  beld  that  they  were  entitled  to  an 
aUowance  and  payment  under  tbe  provisloiis 
of  the  Act  of  March  8,  1849,  providing  for  the 
payment  for  horses  and  other  property  lost  or 
destroyed  in  the  military  service  ta  the  United 
States.  Tbe  attorney-general,  it  Is  t 
"the  opinion  ■■--'■*'--  — ■ • 


_, that  the  order  of  Colonel 

lobnaion  reduced  the  train  of  the  claimants  to 
military  control,  and  tbeiehy  subjected  it  to  the 
losses  proved,  for  (he  purpose  of  depriving  the 
Mormons  of  any  benefit  from  it,  and  was  there- 
fore an  impressment  inio  the  miliiary  service 
within  (he  meaning  of  the  Act  of  March  8, 1949. 
But  it  is  evident  that  he  did  not  rest  his  recom- 
mendation for  the  payment  of  tbe  claimants  on 
that  consideration,  for  the  opinion  proceeds  as 
follows:  "But  whatever  may  nave  bwn  tbe  legal 
result  of  theorderofOeneralJohnston,  the  fact 
is  well  proved  that  the  property  of  the  claim 
ants  was  afterwards  actually  reduced  lo  mili- 
tary sorvlce.  The  loss  of  the  army  cattle  com- 
pelled a  resort  to  those  of  the  tr^na,  and  several 
witnesses,  servants  of  the  Oovernment  and  of 
the  claimants,  state  that  tbe  cattle  of  Messrs. 
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Porter  were  used  indiaciiiDinatelr  with  tbe 
amT  c&Kle  to  luul  the  kimv  wawNU.  In  this 
•emce  numj  of  them  dlea  ud  many  were 
abuidoDed,  eshmiled  from  overwork  uid  want 


have  been  alieady  paid  under  this  law.  I  am 
noable  lo  lee  naj  dutliiction  between  the  cattle 
that  were  eaten  ud  thoie  that  were  wmked  In 
the  aimy  tnlna  and  kwt,  for  both  were  cer- 
tainty finnwMBd  wttbin  the  meaning  (tf  the 
ttatate.  N<ir  flo  I  lee  bow  any  distinctloii  can 
be  made  between  the  cattle  that  actually  died 
when  In  the  army  traina  and  those  that  may 
liave  been  kM  between  South  Faaa  and  Fort 
8oatt;for,  when  they  bad  been  ouce  used  with 
tbejumy  cattle  to  haul  the  trains,  they  were 
actually  employed  in  (be  eerrlce  of  tbe  United 


(00  rigid  a  oonatraction  to  say  that  'actual 

vice'  meaui  only  tbe  time  employed  in  labor. 
PotaeedoD  and  the  power  to  use  tbe  animal, 
Juiige  Black  nys  in  Oldkam'i  Gate  (Han's  Ch>. 
No.  SB),  la  the  teat  of  employment  within  the 
meaning  of  tbe  statute,  and  these  General 
Johnston  nndonbtedly  bad." 

The  amount  found  due  to  the  Porters  by  the 
accounting  offlcets  of  the  treasury  was  appro- 
, .      beActofr-" 


priat 
1887, 


iated  by  Congress  by  tbe  A 


upon  by  the  attorney-general,  as  Justifying  the 
payment  In  thetr  case,  of  actual  tervice  In  the 
employment  of  the  United  States,  do  not  ap- 
pear tn  the  present  casea. 
Neither  does  the  conclusion  of  the  court  of 


There  the  piaintifT  was  forced,  against  bb  will, 
to  BGCompany  the  American  troops  with  his 
wagoaa,  mules,  and  goods  In  a  hazardous  ex- 
pedttion,  sud  for  the  purpose  of  strengthening 
their  military  force.  Hii  wagons  eud  mules 
were  used  In  the  public  service  in  tbe  liattle  of 
Bacramento,  and  on  the  march  afterwards; 
when  the  place  was  evacuated  they  were  left 
beliind  unavoidably,  as  nearly  all  of  his  mules 
bad  been  lost  in  the  march  and  battle;  and 
when  tbe  Mexican  authorities  regalued  posses- 
sion of  the  place,  his  goods  were  seized  and  cod- 
flscsted  and  totally  lost  to  blm.  The  ]ury 
found,  from  Ibe  evidence,  that  there  was  an 
actual  aeizure  of  the  plaintteT's  property  by  the 
officer;  and  in  sneaking  to  that  point,  the  oourt 
says,  p.  188  [84]:  "We  do  not  see  any  evi- 
dence in  tbe  record  from  which  the  Jury  could 
hare  found  otherwise.  From  theroomentthey 
wei«  taken  possession  of  at  San  Elisarlo,  they 
were  under  the  control  of  Colonel  Doniphan, 
and  held  subject  to  his  order.  They  were  no 
longer  In  the  possession  or  control  of  the  plain- 
tiff, and  tbe  loss  which  happened  was  the  im- 
mediate and  uecesaaiT  consequence  of  the 
coercion  wbicb  compelled  him  lo  accompany 
tbe  troope.  It  is  true  tbe  plaiotiS  remained 
with  his  eooda,  and  took  care  of  them  so  far 
as  he  cotud  dining  the  march,  but  wLatever 
he  did  in  that  respect  was  by  tbe  opijsrs  or  per- 
mlsslon  of  the  military  aotboritlea.  He  had  do 
independent  control  over  theai." 

As  it  an>ears-from  the  flndlogs  of  tbe  court 
of  claims  that  "plaintlBs'  anlmala  were  often 
lOS 


taken  and  impressed  into  the  serrloe  O-  _ . 
United  States;  but  we  are  unable,  from  the 
flndlnn,  to  determine  the  amount  properly  al- 
lowable on  that  account    It  becomes  neces- 


and  Inasmuch  as  we  have  determined  that  t] 
facts  ae  found  by  tbe  court  of  oUma  in  th« 
present  record  do  not  enable  us  to  determliM 
what  property  of  the  plainttfCs  was  taken  and 
Impressed  into  the  service  of  the  United  Statea 
by  Colonel  Johnston,  the  oaasn  may  be  opened 
for  further  proofa  on  that  point 

ThtjwdgmfRti  are  thtr^ert  ntened,  and  lils 
caviet  rmuaided  to  tHa  Oowl  cf  Olaimt  for ^ir- 
thtr  pnKtedingi  tn  aeeorianM  leHh  thUopMomj 
and  tti»m  ordtrtd. 


ATTEB30N  W.  BUCE^B,  F^.  tn  Brr.. 

e. 

JEROME  B.  WHEELER.     . 

{Sees.  C  Beporterls  ed.  V:«). 

Chargt  Utjury—txprettim  <^  opinion. 


RERBOR  to  Ibe  Circuit  Court  of  the  Untt- 
d  States  for  the  District  of  Cokirado,  to  re- 
view a  Judgment  in  favor  of  defeudaut  in  n 
suit  to  recover  for  the  serWcra  of  plaintiff. 
Affirmed. 


of  the  complaint  is  that  the  defendant  in  ei 
ror,  who  was  the  defendant  below,  agreed  with 
the  plaintUf  in  error  that  If  the  latter  assisted 
tlie  former  and  bis  agents  In  piirchosiug  the  in- 
terest of  Julia  Webber  in  the  Emma  lode  min- 


flO.OOO,  b-Jt  only  $6,000  if  tbe  defendant  was 
compelled  to  pay  more  than  (40,000  for  said 
Interest.    Tbe  complaint  alleges  that,  lu  conse- 

auence  of  services  rendered  by  tbe  plaintiff  un- 
er  tbat  af;reement,  tbe  defendaoi  was,  on  Ibo 
22d  of  flovembcr,  1884,  enabled  to  buy  said  in- 
terest Bt  asum  exceeding  $40,000,  whereby  the 
latter  became  indebted  to  plaintiff  in  tbe  sum 

of  tfi.ooo. 

'Hie  defendant  in  bis  answer  denies  that  be 
made  auy  such  agreement  as  tbat  alleged,  or 
that  he  was  enabled  to  purchase  the  Interest  of 
Julia  Webtier  by  reason  of  any  serrlcea  ren- 
-      --      -      .iSnUfl. 


dered  by  the  plai 


Uli&S, 


1S9T. 

The  cpcond  count  of  tbe  compUlnt  aeta  forth 
the  foQowinE  cause  of  action: 

On  the  2aih  of  NoTembfir,  188S.one  Henrr 
Webber  WBSthe  otrnta  of  an  undivided  f(  of 
the  Emma  lode  mining  claim  in  Golonido;oiie 
Ardile  C.  Fiak  being  the  owner  of  |t,  and 


Chsriea  T.  Abher  the  owner  of  the  remaining 

S|.  In  1888  Flue  commenced  proceedings  un- 
er  the  statatee  of  the  United  SUtes  In  adver- 
ti^glheintaealofWebber  "out  of  said  claim" 
on  accoont  of  allied  nonparment  of  aseeaa- 
moit  work  done  brFlik  on  add  claim  in  1682. 
After  the  period  ot  the  publication  of  aafd  ad- 
Tertiaemoni,  Flak  awwlcd  ownership  ot  H  of 
laid  miniDg  claim. 

On  the  Smh  ot  Norember,  1888,  Fisk  leaaed 
to  Abbqr  said  H.  Webber,  dealrJDg  to  aecure 
Doeaeidon  of  aud  claim,  procured  from  Abbe/, 
november  2S,  1868,  a  lease  in  tbe  name  of  Ne- 


bj  Ilak.     During  the  same  month  Webber 

-id  Boit  againit  tbe  grantor  of  Wheel- 

B  admlnutnitot  ana  hdn  at  law  of 
D  recoTCT  his  Intereot  of  {{  In  aald 


Wheeler  and  otbeia,  (^aliut  the  laid  aecoud 
party,  to  recover  poaseaalon  of  taid  mine,  and 
the  said  second  par^  in  hla  defenae  thereto 
claims  to  bold  a  lease  of  said  mine  expiring 
on  the  aotb  day  of  November,  1884,  in  whi(£ 
said  niit  the  district  Judge  of  said  court  tuu 
made  an  order  allowing  tbe  possession  of  said 
~>ropertf  to  remain  in  the  hands  of  said  second 
nrtv  during  tbe  period  of  aald  lease;  two 
birda  <|)  of  the  proceeds  thereof  to  be  paid  to 
John  Hulbert,  receiver,  to  be  held  by  mm  to 
await  the  determination  of  aald  suit  or  tbe  fur- 


d  part  bas  been  tor  soma  time  in  the  pos- 
lu  of  taid  mine,  and  has  extracted  a  Urge 


quantity  of  oi 


Abber,  to 
pcemdea. 


On  the  28th  of  April,  1881,  Webho-  cave 
lo  tbe  plaintiff,  Rucker,  a  quitclaim  deed  In 
and  to  an  undivided  one- twelfth  interest  U^)  to 
■Id  mimiog  claim,  as  bis  compensation  for  le- 
gal iOTvices  rendered  and  to  be  rendered  in  the 
prosecntitm  of  said  scdon.  In  tbe  same  year 
Wheeler  and  the  administrator  and  heirs  at  law 
of  Abbey  commenced  an  oclioo  against  Nevitt 
for  tbe  possesstoD  of  said  premises,  and  to  ro- 
suatn  hint  and  bis  agents  from  working  and 
nunlDE  Uie  same. 

At  the  time  the  quitclaim  deed  woa  made  to 
RockeritwasiigTeeabetweenbimand  Webber 
that  Rocker's  (ntereat  woald  not  be  subject  to 
tbe  burden  of  the  lease  mnde  by  Abbey  to  Ne- 
vitt. In  conBideTBtion  of  that  deed  and  uree- 
meet  the  plaintiff  entered  upon  tbe  per^rm- 
ance  of  the  legal  services  oecessBry  to  establish 
Webber's  title  lo  said  interest  of  {%. 

On  the  Seihof  September,  1884— the  defend- 
ant  being  then  tbe  owner  of  both  the  Abb^ 
and  Fiak  interests  in  said  claim — the  plainliif, 
fcr  and  on  bdialf  of  Webber,  and  acting  nom- 
(81|  laallj  for  Webber,  together  with  the  defend- 
aoi's  attorney,  prepared  a  written  agreement, 
which  was  Hlgatd  and  executed  by  Webber. 
Nevitt,  and  the  defendant.  It  had  for  its  ob- 
lecl  the  compromise  of  tbe  pending  litigation 
between  the  parties     That  agreement  was  aa 

"Tbia  acreement,  made  and  entered  Into  on 
this  26th  £iy  of  September,  A.  d.  1884,  by  and 
between  J.  B.  Wheeler  ot  the  first  [mrt,  and 
C.  B.  Nevitt  of  the  second  part,  and  Henry 
Webber: 

"WUn^MtiA,  That  whereas  the  said  party 
irf  the  first  put  ta  the  owner  ot  certain  inter- 
Ma  in  tbe  Emma  mine,  dtuete  in  Pitkin 
Coun^,  State  of  Colorado,  and  a  suit  la 
-  'ing  hi  the  district  "  ■  •-"- 
.  -If  of  aald  Webber 

fiiat  part  and  others  fc ,., .    . 

in  nid  mine;  and  whereas  another  suit  is 
psndtngliinidcouniiibebalf  oftheaald  J.  B. 

wjj.  n. 


ct  court  of  aaid  county  on 
a  against  said  party  of  the 
for  a  one-tUrd  (i)  interest 


>  greater 


sr  portion  of 
of;  and  whei 


whlchls 


aecoud  party  being  dedious  of  oompromiring 
and  lettllng  aald  aDtlonB,^t  b  aneed,  in  con- 
dderadon  6t  the  premlaca,  the  add  first  party 
wHI,  upon  the  meeallng  of  flieae  presenU, 
make,  csecate,  and  deliver  a  snfiadent  deed  ot 
qoltclalm  to  said  Webber,  his  gcuileea  or  as- 
dgns,  for  an  undivided  one-fourth  (})  intereat 
In  said  mine;  and  said  Webber  on  receipt  of 
aaid  deed,  agrees  to  rdease,  iralv^  and  does 
hereby  releaae  and  waive,  unto  laid  party  of 
■he  flnt  part,  all  claims  which  be  may  have  to 
aiiT  fnitbCT  or  other  intereat  in  said  proper^. 

''And  the  suit  aforesaid  between  the  said 
portiea  to  be  dismissed  iq)on  each  par^  paving 
(heir  own  coate  therein.  That  the  suit  ntote- 
aald  between  aaid  first  party  and  aaid  second 
parlydiallllkewlsebedlsmlssed  upon  tbe  same 
terms,  and  the  said  second  party  hereby  re- 
leases and  wsivea  to  said  first  party  all  rijrbt 
and  title  as  to  said  lease,  save  and  except  a  one- 
third  (i)  intereat  therein,  and  at  the  end  of  snid 
term  to  release  and  surrender  the  whole  there- 
of, and  possession  thereunder,peaceBbiy  losaici 
owners,  tbeir  grantees  or  asdgns. 

"It  is  further  agreed  that  the  proceeds  of  tbe 
ore  now  on  hand,  after  payment  of  the  cost  of 
production  and  after  the  poymenl  of  the  cosla 
of  haulingand  treatment,  shall  be  divided  ns 
follows:  The  said  party  of  the  second  part  to 
receive  one  third  (^  thereof,  less  a  royalty  of 
fifteen  per  cent  on  said  one-tbiid  interest,  ac- 
cording to  the  terms  Bet  forth  in  hla  aaid  lease; 
and  the  aaid  party  of  the  first  part  to  receive 
three  fourths  ri)  ofthe  remaining  two  third8(f): 
and  the  said  Webber,  his  grantees  or  assigns, 
one  fourth  (i)  of  the  said  remaining  two  tMrda 
(Jl;  and  during  the  remainder  of  tbe  term  of  said 
lease,  namely,  up  to  and  inclusive  of  the  SOth 
day  of  November,  a.  d.  1884,  the  proceeds  of 
tbe  mine  to  be  divided  In  the  same  manner 
and  in  the  same  proportions  aforesaid;  8uch  di- 
vision also  to  apply  to  andincludethe  said  roy- 
alty to  be  {Hiid  by  the  second  oarty  aa  aforesaid. 

"And  it  is  mutually  agreed  by  and  between 
the  parties  hereto  that  during  the  remainder  of 
ibe  term  of  said  lease  tbe  said  mine  shall  b" 
under  the  superintendence  of  Joseph  Ruse, 
who  shall  operate,  work,  and  develop  tbe  said 
property  for  the  mutual  interest  of  all  tbe  par- 
tiea  hereto,  and  with  a  view  to  developing  and 
preserving  the  sidd  property  as  a  workable 
mine,  as  well  as  the  production  of  ore  there- 


and  to  limit  the  production  therefrom  at 
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oorrnpond  to  the  expense  tsddent  to  mlnlne, 
and  toe  price  for  nhtch  uid  ore  can  be  eold, 
end  an;  fttUuie  upon  the  put  ol  nid  Joseph 
Ruse  lo  complj  with  the  condltloDS  herein 
meniioned  ^aU  be  the  cause  for  die  removal 
from  mcb  poeition  of  superlntentteDt. 

"The  (aid  Jooeph  RnH,  durint;  bis  continu- 
[gO]  SDce  a*  superinKndent,  Hball  be  under  the  ad- 
visory coDlrol  of  Belli  first  party.  And  the  said 
■econd  party  aod  the  saia  Webber  sliali  have 
the  right  at  all  times  to  make  suggeslious  in 
the  matter  of  the  authority  of  the  said  par^  of 
the  first  part  Tespeciing  the  management  of  the 
said  mine. 

"Id  wltneoa  whereof  we  hereto  set  onr  bands 
■nd  seals  on  the  dajand  year  first  herein  above 
written. 

(  "J.  B.  Wheeler.  [seBl] 
"C.  E.  Nevitt.  [wal.] 
"Henry  Webber,  [seal.]" 

At  the  time  thts  agreement  was  executed,  the 
defendant,  tlie  complaint  alleges,  "knew  that 


said  Webber,  and  that  plalnUff  was  entitled  to 
A  of  the  pn>cceds  of  said  mine  out  of  the  M 
thereof  awarded  to  said  Webber  under  and  m 
virtue  nf  said  agreement;  that  in  pursusnce  of 
said  agreement  the  management  and  control  of 
the  working  of  said  mine  was  ^ven  over  to 
the  said  delcodant,  who  recoverra  the  proceeds 
thereof,  and  placed  the  same  In  his  banking 
house  to  the  credit  of  the  mine." 

On  the  21st  of  October,  1884,  the  defendant 
purchased  sold  leasehold  interest  from  Neviit, 
who  was  acting  for  Webber  as  aforesaid,  and 
took  an  assignment  thereof  u>  himself;  that  by 
virtue  of  sud  purchase  be  became  entitled  to 
t)  mote  of  the  ore  then  on  hand,  and  t|  of 
that  produced  thereafter  and  until  November 
81,  16U4. 

On  the  17tb  of  November,  1884,  Henry  Web- 
ber sold  his  intereiL  JJ,  to  his  wife,  who,  No- 
vember 22,  1S84,  sold  and  conveyed  to  tbe  de- 
fendant. Dp  to  the  time  of  Mrs.  Webbei's 
sale  to  tbe  defendant  a  large  anm  of  money 
was  realiied  from  the  sale  of  the  ore,  and 
there  was  on  hand,  unsold,  a  large  quantity 
taken  from  tbe  mine  subaequeot  lo  September 
S6. 1684,  tbe  money  thus  realized  being  In  de- 
fendanfabank  totheci<editof  tbemine.  The 
plaintiff  claims  that  at  the  lime  the  defmdant 
purchased  said  leasehold  interest  then  was  due 
to  him,  on  account  of  bis  A  oo^  oi  U)e  ii  of 
rgo]  tbe  proceeds  of  tbe  mine  accorded  to  Webber 
*-  and  bis  grantees  and  atalgns  by  tbe  agreement 

of  September  90,  &  balance  of  $2,262.30;  that 
on  tbe  same  baiiB  there  was  due  him  $2,680.66 
at  tbe  time  of  defendant's  purchase  of  Mrs. 
Webber's  interest;  which  sums  the  defendant 

E laced  to  his  awn  account  and  converted  to 
is  own  use. 

The  complaint  further  alleges: 
"That,  ai  the  time  of  the  purchase  of  said 
leasehold  Interest,  and  at  the  time  of  the  pur- 
chase of  said  Jnlia  Webber's  title  by  tbe  de- 
fendant, tbe  nid  defendant  well  knew  that  the 
plaintiff  and  the  aald  Heniy  Webber  had 
agreed,  acthetimeof  the  plaintiff  obtaining  his 
title  aforeaaid,  that  plaintiff's  interest  was  not 
subject  to  tbe  burden  of  aald  lease,  and  that  he 
Ibe  said  plaintiff  was  to  receive  out  of  tbe  in- 
lereat  of  tbe  said  Webber,  as  the  gnntea  of 


said  Webber,  his  full  one-twelfth  share  and 
interest  in  tbe  ore  produced  and  to  be  produced 
from  said  mine,  and  be  well  knew  that  by  vir> 
tuc  of  the  terms  of  said  agreement  of  the  SRtb 
day  of  September,  18S4,  plaintiff  was  entitled 
to  his  five  siitielhs  of  the  proceeds  of  cll  ores 
extracted  from  said  mine  out  of  the  ten  six- 
tieths aforesaid  accorded  to  the  said  Webber 
by  virtue  of  snid  agreement. 

"That  by  virtue  of  the  sale  made  by  aiua 
Henry  Webber  to  the  said  Julia  Webber  no 
part  of  the  proceeds  of  said  mine  theretofore 
produced  were  sold  to  said  Julia  Webber;  and 
that  when  said  .lulia  Webber  received  said 
conveyance  she  also  knew  that  plaintiff's  five  I 

sIxUetbB   Interest  in   tbe  proceeds  of   the  ore  | 

theretofore  extracted  from  said  mine  was  to 
come  out  of  the  ten  sixtieths  thereof  accorded  ' 

to  said  Henry  Webber  under  and  by  virtue  of 
said  agreement  on  the  26Hi  of  September,  1?84; 
and  that  she  also  knew  and  understood  that, 
by  virtue  of  said  ^freement  made  between  the 

Elaintlff  and  said  Henry  Webber  at  the  time  of 
is  conveyance  to  said  plaintiff,  that  bis,  said 
SlaintifTs,  Interest  was  not  subject  to  the  bur- 
en  of  said  leasehold  interest,  and  that  said 
leasehold  Interest  wasowned  and  controlled  by 
said  Henry  Webber." 

Such  is  (he  case  made  bj  the  complaint. 
The  defendant  in  bissnawer  admits  many  of 
the  allegations  of  the  complaint,  but  denies 
that  at  the  time  of  tbe  making  of  the  deed  to 
him  by  Webber,  or  at  any  otber  time.  It  waa 
agreedbetween  them  that  the  plaintiff's  interest  [Bl] 
would  not  he  subject  to  the  burden  of  tbe  lease 
made  by  Abbey  to  Nevitt,  or  that  he,  defend- 
ant, knew,  either  at  the  time  of  the  signing 
and  execution  of  tbe  agreement  of  September, 
36,  1884,  or  M  any  other  time,  that  Neviit  \taa 
representingWebber,  or  that  aald  lease  was 
owned  by  Webber,  or  that  tbe  plaintiff  was 
entitled  to  A  of  the  proceedt  of  the  mine  out 
of  tbe  ig  awaided  to  Webber  nndeiaald  agree- 

He  admits  that,  up  to  the  time  of  tbe  sale  la 
him  by  Julia  Webber  of  the  Inceres'  previous- 
ly held  by  her  husband,  "there  had  been  a 
large  sum  of  money  realized  from  the  sale  of 
taken  from  the  said  mine,  together  with  a 
°'tii 


laree  amount  unsold,"  and  that  "the  money* 
beJongtng  to  aald  Intereais  were  by  him  pi 
chased  with  tbe  said  tntorests,  and  that  he  a 


sequently  realized  the  amount  thereof."  But 
be  denies  that  any  part  or  portion  of  the  said 
proceeds  of  ores  belonging  to  plaintiff  were 
ever  withheld  from  bim.  He  aenlea  that  at 
the  time  of  his  purchase  from  Julia  Webber 
that  be  ever  knew,  or  that  Henry  Webber  and 

C'  Intiff  ever  agreed,  at  the  time  the  latter  got 
title,  "that  plaintifl'B  Interest  was  not  sub- 
ject to  the  burden  of  si^  lease,  or  that  plaint- 
iff was  to  receive  out  of  the  Interest  of  said 
Webber,  as  the  grantee  of  s^d  Webber,  his 
full  ^  share  or  interest  of  the  ore  produced  or 
to  be  produced  from  said  mine.  He  deniea 
that  "he  well  knew,  or  knew  at  all,  either  by 
virtue  of  the  terms  of  said  agreement  of  the 
26th  of  September,  1884,  or  at  any  other  time, 
that  the  plaintiff  was  entiUed  toj^  or  anyother 
amount  of  the  proceeds  of  ores  extracted  from 
said  mine,  out  of  the  (g  accorded  to  said  Web- 
ber by  virtue  of  said  agreement,  or  any  other 
■ain;'but,on  the  contrary,  allege*  that  the  said 
iS7  D.  S. 
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pblnttff  wmi  to  recdve  bli  proponion,  to 
A.  of  the  proceeda  of  &11  of  said  ores,  leaa  the 
proportioD  which  the  A  interest  ahoald  beu 
of  ue  burden  of  the  saia  lease  udod  the  safd  i 
iaterest  in  ikldmlne."  He  deulee  that  JuJla 
Weliber  koew  or  nnderstood  that  by  virti 
the  igieement  of  September  36, 16)H,  or  of  anj 
■greement,  the  plaintiff's  interest  was  not  But>- 
jectto  the  burdeo  of  the  said  leasehold  Interest, 
or  that  Bald  interest  naa  owned  or  Gootrolled 
bj  said  Henry  Webber. 

Mr.  Attersoti  W.  Bneku-  *n  pro. 
fotplainliff  io  error: 

The  deed  under  which  plaludfl  clain^  is 
macb  more  than  a  mere  qaitclalm  deed. 

SaiegY.  £u'^M,40  Iowa,  428;  Wilton  y.IriiA, 
<3Iowa.  20Oi  CuClt^v.  Jamet.iiWia.  178;  8.  C. 
HAm.  Rep.  DOS;  ItnuJiord-v.  Omi.SOCaL  160. 

It  contains  words  of  present  naot 

Outpman  v.  GlauM,  18  Ala.  SO;  8.  0.  4& 
Am.  Dec.  41  and  note. 

6ach  a  deed  passes  the  fee. 

Brmm  t.  Banner  Oual  A  OUOo.Vl  HI.  314; 
&  a  87  Am.  Rep.  1C5;  Grim  Bay  <t  M.  Oanal 
Ca.  f.  Hatttt,  OS  Wis.  96;  8.  C.  42  Am.  Rep. 
;01;  Fox  T.  n<iU,  74  Mo.  816;  B.  C.  41  Am.  Rep. 
tl^iBoUand^.  Rogen.?»  ktV.  361;  Bank*  v. 
FtUom.n  Lea.  555;  Tremraet  t.  EUOotdt,  6  Mo. 
Aro.  M9;  PlaU  \.  Brrwn,  80  Conn.  886;  Kerr 
T.  Fneman,  88  Miss.  292. 

Coder  oar  leKislation  a  mere  quitclaim  deed 
coDTeys  aU  the  inleieet,  legal  or  equitable,  held 
lij  the  grantor. 

BraSuiy  r.  DavU.  6  Col.  SOS. 

Al  tbe  Ume  of  ezecutto);  the  deed,  the  grsa- 
tor  bsd  an  equitable  title,  which  was  conflrmed 
bj  the  sabseguent  deed  of  defendant. 

Irvine  t.  Irvine,  76  U.  8.  9  Wall.  617  (19: 
800);  Frott  V.  M.  E.  Mittionaru  aoeietu,  06 
Uich.  62;  WeUJi  T.  Dutton,n  T5\.  466;  Ttmchard 
1.  Croie.  30  CaL  ISO;  Farmtrt  Loan  d  Truet 
0>.  T.  MaSinneg.  8  McLean,  1. 

Title  deriT«d  from  such  subeequenl  deed 
*oald  pass,  bv  relation,  as  of  the  date  of  the 
dted  to  plaintiff. 

Landee  j.  Brant,  61  U.  S.  10  How.  870  (18: 
4H);  (PeleJI  t.  Dvilon.  79  Dl.  460;  AvnoA  t. 
4MHrr,  6S  U.  B.  21  How.  228  (16: 97). 

A  deed  la  lobe  conatmed  moat  strongly 
sgaiDit  the  grantor. 

GmibT.  &nM.  101  Pa.  11;  Monmouth  v. 
AiBplim,77hfe.666;Zi'((bv.Tr«(fer,68Md.I90. 

If  two  caoaesof  actionarelmproperlyblend- 
«!  Id  cme  ooont,  the  objection,  not  hATfogbeen 
uken  by  a  moaon  to  require  tbe  plainUfi  to 
Act  upon  wbSch  be  would  proceed,  la  waived. 

(MJfv.jeMsAnntoAini,  8SHo.  128;  Ams  t. 
Ofmetoele.  SS  How.  Pr.  883;  S.  0.  88  K,  Y.  21. 

JUwra.  T.  H.  Pattaraoa  and  O.  8. 
Thoasftc  for  defendant  in  error: 

One  wbo  takes  simply  by  a  quttcUm  deed 
Is  not  a  bona  fide  pnrcbaaer  without  notice. 

Fdritng*  T.  Xitten.  81  Fed.  Rep.  600;  Oliter 
f.  FSatl,  44  U.  S.  8  How.  410  (11:667);  JToy  r. 
Im  (JUtirt.  78  U.  S.  11  Wall.  382  (20: 68);  fiUa 
T-Bsdrtgwi,  TO  U.  a  12  Wall.  888  (20:410); 
Wetirswi  T.  Cfigrme,  100  U.  B.  678  (86:618). 

We  concede  that  a  qultdalm  deed  l8  as  eSec- 
tul  to  pass  tbe  title  to  real  estate  as  any  other, 
utcoetrtedwltboatikodceofpriorriKhts. 

Aigd»Hnr  T.  Ztoeft,  S  OoL  289;  MeGoMuit  t. 
fiMd,6in.ll7;  J&ryunT.  doyfon.  «1  UL  BE. 

mr.s. 


Plaintiff  should  obtain  no  adraatage  which 
bis  client  could  not  share. 

Bdfrsn  t.  Jayne.  88  Ind.  468;  MeChrmiei  v. 
Maltn,  6  Blackf.609;  SitUng  v.  Shate,  88  CaU 
425;  Ford  t,  Uarringlon,  16  N.  T.  388. 

The  grantee  of  real  estate  lakes  title,  subject 
only  to  AuchincumbraQccsor  equities  as  appear 
of  record,  to  claims  of  persons  in  possession, 
and  to  such  equities  of  which  he,  at  or  beforo 
his  purctiase,  had  actual  notice. 

Ridgeieaji  Stent  Co.  t.  Way,  2  New  Eng.  Rep. 
868, 141  Mass.  567;  WkitfiOd  t.  BiddU,  78  Ala. 
99;  Jontt  t.  Hvdton.  28  8.  C.  494;  EdgeU  v.  HO' 
gent,  68  lona.  238;  Word  v.  Box,  66  Tei.  696; 
RuUiman  t.  Rummd,  72  Iowa,  40;  Fargaton 
V.  Edrington,  4  8.  W.  Rep.  76S. 

Mr  Justice  Harlan  delivered  the  opinion 
of  the  court; 

I.  We  perceive  noerror  in  the  courfscharge 
..  the  Jury  upon  tbe  cause  of  action  set  out  To 
the  first  count  of  the  complaint,  namely,  as  to 
whether  any  such  agreement  as  that  alleged 
was  ever  made  between  the  plaintiff  and  the 
defendant. 

The  court  properlv  said: 

"On  the  cause  of  action  aa  stated  here.  In 
order  to  show  any  right  upon  the  part  of  the 
plaintiff  to  commission,  for  which  he  snes.  In 
making  the  aale,  the  proof  must  be  of  a  sale 
made  to  the  defendant,  or  an  agreement  for  a 
sale  to  be  madeto  the  defendant, —not  a  sale  to 
Judkins  and  Devereui,  not  a  sale  to  Judklns 
and  the  defendant,  because  that  is  a  very  dif- 
ferent matter  from  a  sale  to  the  defwdant 
alone.  If  Judkins  was  to  be  interested  In  the 
pundiase,  he  would  also  Join  in  the  payment  of 
the  commission;  that  is  to  say,  Judklos  and 
Bevereui,  if  they  purchased, — Devereux  acting 
on  his  own  behalf, — Judkins  and  the  defendant 
if  they  purchased  Jointly,  would  pay  iL  II 
someotlierman  naa  brought  into  the  purchase, 
— some  one  not  named  at  that  lime  or  referred 
to  in  any  way, — then  it  would  be  that  other 
man  and  Judkins  who  would  pay  the  plaintiff 
tbe  commission;  furthermore.  It  does  not  ap- 
pear—in fact  the  evidence  tends  to  prove  that 
Devereux  had  no  authority  from  Wheeler  at 
"--*  time  to  make  any  purchase  of  this  prop- 


enx  In  hb  behalf,  he  should  ratify  and  confirm  ,-_. 
what  bad  been  done  by  Devereuz.  I  do  not  ''*" 
see  that  (his  evidence  proves,  taking  all  that  is 
said  about  it  by  theae  witoeasea,  a  contract  on 
behalf  of  thedefenda.:!  to  purchase  this  proper- 
ty through  the  plaintift  Isar  now,  genenlly, 
upon  this  branch  of  tbe  case  that  it  must  appear 
to  you,  from  Uieevidence.thatihete  is  an  agree- 
ment between  the  plaintiff  and  defendant,  Mr. 
Rucker  and  Mr.  Wheeler,  to  the  effect  that  Mr. 
Rncker  was  to  secure  this  property  for  him, 
and  that  be  was  to  pay  blm  for  that  service. 
The  agreement  wbicn  appears  to  be  stated  by 
Judkins  and  tw  Devereuz  is  not  of  this  cbar- 
acter;  that  is,  that  was  an  agreement  that  Jud- 
kins would  purchase  with  somebody  else,  and 
of  cotirse  Judklos  would  be  chargeable  with  tbe 
carried  out." 
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the  eridence  bMrlng  upon  UiU  issue,  snd  that 
what  wM  Mid  hsd  pmctically  the  effect  of  tak' 
ing  the  case  from  the  juir.  lit  is  no  longer  an 
open  ouestion  that  a  judge  of  a  court  of  the 
Dnltea  Slates,  io  aubmittiog  a  case  to  the  jur7, 
may,  io  his  dfacretion,  express  bis  opiQion  upoo 
the  facts;  and  that,  "wheo  do  rule  of  law  is  )a- 
«on«ctlj  stated,  and  all  niatlen  of  fact  are 
uitimBtely  aobmitted  to  the  delermlnatioa  of 
llie  JoiT,  audi  expreadou  of  crjnion  is  Dot 
reviewable  on  writ  of  error.  Vie/aburg  <£  M. 
B.  Ob.  v.  Fiitnam,  118  U.  S.  546,  658  180: 867. 
268]:  St.  Louit.I.M.AS.  S.  Ch.v.rieken.MH 
V.  8.  860  [80;llfll];  IT  3.  7.  PAHadOpMa  A 
R.  R.  Go.  128  U.  8.  114  [81: 138].  -  miether 
the  parties  mafle  such  an  agreemeiit  for  oom- 
pensatloD  to  the  plaintiff  as  that  alleged  was 
the  only  issue  made  by  the  flrst  count  of  the 
--mplalnt;  and  that  was  a  queetion  of  fact  1o 


part  of  the  charge  which  imi 


apwmenl  with  plaintiff  to  pay  this  commis- 
sioD,  aod  that  the  property  was  afterwards 
purchased  br  htm  In  pursuance  of  tbat  agree- 
ment, then  the  plaintiff  Is  entitled  to  recover; 
Otherwise  he  is  not  entitled  to  recover,"  Id- 
tS4]  deed,  we  are  not  sure  but  tbat  the  court  mi^t 
properly  hare  given  a  percmptoTT  iDstructloo  in 
favor  of  the  defendant  upon  this  branch  of  the 

2.  In  reference  lo  the  cause  of  action  set  out 
In  the  second  count  of  the  complaint,  it  is 
manifest  tbat  the  plaintiff  bases  bia  right  to  re- 
cover upon  the  agreement  alleged  to  have  been 
made  between  him  and  Henry  Webber,  at  the 
time  the  latter  executed  Ihe  quitclaim  deed  of 
April  38,  1B84,  to  tbe  effect  that  plaintiff's  In- 
terest would  not  be  subject  to  tbe  burdenof  the 
lease  made  by  Abbey  toNevitt;  of  which  agrce- 
menl,  it  is  fuitber  alleged,  Julia  Webber  had 
knowledge  when  she  purchased  from  her  hus- 
band, and  defendantbadknoVledge  at  the  time 
he  purchased  from  her. 

Upon  this  part  of  the  case  the  court  said  to 
the  fury: 

"Now,  tbe  posidOD  of  tbe  plalntiS  is  that 
he  comes  in  under  the  deslgnauon  of  a  grantee 
or  assignee  of  Webber  for  one  half  of  the 
It  reserved  to  Webl>er  by  this  agreement 


b  that  he  must  be  regarded  as  an  assignee  and 
l^niee  of  Webber,  In  virtue  of  his  d«d  of  the 
preceding  April  for  half  of  that  amount  which 
was  reserved  to  Webber.  He  has  brought  this 
suit  to  recover  that.  Now,  as  I  said  befoi 
the  deed  there  Is  nothing  about  that,  and  the 
question  Is,  VHiat  was  tne  intention  of  tbe 
parties  at  the  time  this  deed  was  madel    The 

ElaintiB  tesUfles  tbat  it  was  his  Intention  (hat 
e  should  have  the  Interest  accruing  under  this 
lease  aa  It  went  along,  and  was  not  to  be  poat- 
poned  (o  fiie  lease.  1  ttnderstaud  Ur.  W«DbeT 
to  dei^  that  proposition.  Some  comments 
have  occnnod  between  counael  aa  to  the  mean- 
ing of  Mi.  Webber's  taitimony,— whether  ha 


has  denied  it  or  not.  Hr.  Webber  could,  if  be 
chose  to,  by  the  terms  of  the  agreement,  re- 

this  endie  interest  to  himself—- that  is,  aQ 
was  accruing  under  the  lease— If  It  waa 
bis  intention  to  keep  it  to  himself,  and  there 
was  no  agreement  of  tbe  parties  in  respect  to 
it;  the  deed  constitutes  no  agreement.  He 
could  reserve  it  to  himself,  aud  if  be  did  re- 
serve it  to  himself.  If  nothing  was  said  about 
it  at  tbat  time,  in  the  absence  of  any  agree- 
ment between  them  that  it  should  go  to  the 
plaintiff,  then  it  would  go  to  Webber;  and 
under  these  circumstances  It  remained  in  him 
up  to  the  time  that  he  made  the  sale  to  the  de- 
fendant In  this  case.  After  the  agreement  of 
September  2fl,  and  some  time  In  October,  Nevitl 
sola,  as  yon  remember,  through  the  negotia- 
tions of  Mr.  Jndkins,  to  Mr.  Devereux  or  u> 
the  defendant  directly, — I  don't  remember  mucb 
about  that  transaction. — and  subsequently  Mis. 
Webber,  in  a  conveyance  which  she  made  to 
the  defendant,  assumed  lo  convey  all  right  and 
Interest  accruing  lo  bcr  under  the  lease.  TJpoa 
tbat  point  the  queetion  Is  whether  there  waa 
any  agreement  Between  the  pailies  tiiat  the 
plaintiff's  rigbt  and  interest  under  tbls  deed 
should  becomeeffectualatonce  upon  the  execu- 
tion of  Ibe  deed,  and  that  he  should  be  entitled 
lo  whatever  should  come  under  the  lease  to 
Webber— that  Is,  lo  his  part  of  it.  ^th,  ^tha, 
of  the  whole  amount — and  if  Nevltt  was  tak- 
ing tbe  whole  proceeds  of  the  mine,  and  I  be- 
lieve he  was — at  least  it  seems  that  be  did  so,  or 
assumed  the  right  to  do  so,  after  the  mine  be- 

fruitful,  and  that  waa  only  in  August,  I 


until  uiat  time,  and  notliing  was  in  fact  divided 
until  after  this  agreement  of  Uie  2«th  of  8ep- 
temberwBsmade.  So  that  the  question  must 
be  whether  there  was  an  agreement  belweca 
the  plaintiff  and  defendant,  or  between  the 
plaintiff  and  Webber,  that  be  should  beentitled 
to  these  proceeds  from  the  time  of  the  convey- 
ance to  him;  that  is  a  question  of  fact  for  your 
consideration.  If  you  flod  that  there  was  such 
an  agreement;  that  the  parties  understood  and 
intended  tbat  Ht.  Rucker  should  be  entitled  lo 
whatever  should  arise  under  ihe  lease  accord- 
ing to  theproportion  and  interest  conveyed  to 
him  by  tbis  de«d,  from  and  after  the  time  of  tba 
deed  until  tbe  end  of  tbe  lease,— then  my  un- 
derstanding Is  tbat  he  is  entitled  to  recover  the 
sum  spedned  in  this  stipulation  between  the 
parties.  They  have  agreed  upon  the  aniount 
In  the  absence  of  such  an  agreement,  then  be 
is  not  entitled  to  recover." 

There  was  no  error  in  this  charge.  It  con- 
tained all  that  need  have  been  said.  It  fairly 
submitted  to  tbe  Jury  the  question  as  to  tbe 
existence  or  nonexistence  of  the  agreement 
npon  which  the  pbilnliff  relied.  That  the 
plaintiff  did  rely  upon  that  agreement  is  per- 
fectly clear,  not  only  from  the  complaint,  but 
from  bis  second  request  for  InslmcUons,  as  fol- 
lows: ' '  3.  The  court  Is  aeked  to  instruct  tbe 
jury  that  if  they  believe.from  the  evidence,  tbat 
the  lease  of  a  portion  of  the  lode,  though  made 
nominaUy  to  Nevitt,  was  In  bet  ownedby  Hr. 
Henry  Webber,  and  that  tbe  same  Webber 
sold  and  coovereda  one-twelfth  intereat  to  the 
plaintUf  after  Oie  maUng  aitd  deUveij  of  the 
U7U.B. 
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lewe:  ud  If  tli«r  bIbo  believe,  from  the  erl- 
denoe,  that  at  the  time  of  the  ezecatkm  of  the 
deed  from  Webber  to  plw'"*'*^  it  wu  mutnallT 
Bgieed  batweea  Webber  ud  pUtlotlff  th»t  this 
one  twelfth  ihould  be  exempt  from  the  opera- 
Ucn  (rf  said  keae,— then  pUiotiff  U  enUtled  to 
ttie  proceeds  of  the  one  twelfth,  uid  upon  thcM 
beta  thn  ihonld  find  fen  the  plaintEff  to  the 
MDount  ued  by  the  itipulatioD  of  the  partiee 
nad  to  tbe  iarj,  aM  intereat  at  the  rate  of  ten 
per  cent  poc  year  from  August  24,  1885,  tbe 
date  the  anlt  was  brought. 


partiee  haTiog  stipulated  that  ootbing  was  due 
to  tbe  ^i^tm  if  the  Interest  be  acq^red  from 
Bean  W^Vbrx  was  subject  to  the  juiden  of 
(he  NflTttt  leaae,  the  Judgment  is  ^fimud. 


UBSOURI  PAGIFIO  RAILWAY  COM- 
PANY. Ftf.  in  Brr., 

PATRICK  MACKBT. 
0ae  a.  C.  S^Kirtan-  ed.  lOUU.) 


Argued  AfrU  IS,  ms.  Bt^dei  April  aa,1S8S. 

Pr  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas,  to  review  a  judgment  for 
dsmaRM  loan  emi^yee  of  a  railroad  company 
by  tbe  negligence  of  a  co^mployee  of  tbe  same 
ccmpany.    Affirmed. 

The  facta  are  staled  In  the  opinion. 

JffMTS.  Jolm  F.  Dillon  and  WinOow  8. 
Pieret,  Jr.,  for  plainiiff  in  error: 

The  Statute  of  1874  operatea  to  deprive  rail- 
road compaulea  of  propertr  without  due  pro- 
ceas  of  law,  and  Is  leslslsuon  of  an  unequal, 
partial  and  discriminating  character. 

AwT.  fonsiuAe.iJ.  Cb.BKsn.MS;  Union 
F^B.Q>.v.  Mimken.  Id.  647. 

flte  statute  createaa  new  liability.  No  such 
UaUlity  is  impoaed  t^  the  State  upon  any  per- 
Kc,  tndiTidual  or  corporatlrai.  otber  than  rail- 
way ocmpanleL  No  such  liabili^  ezisls  at 
common  law. 

B.B.Taai  Oiua,  18  Fed.  Rep.  ^9»;  Se  Ah 
Aiv,  8  Sawy.  144. 167. 

CorporatlcMis  are  persons  wltbin  the  meaning 
of  •ddi  ooDStitational  [^OTisions. 

Santa  Clara  ComOg  v.  BouOiem  Pae.  B.  B. 
a>.  118  n.aSM  (30:118):  BinAorir.&T.  De-l 
Motn.  0  n.  8.  6  Cianch.  86  (8:44);  ManAaS  y.  \ 
U7  U.  S. 


BMimor9dO.B.B.a.in  U.  S.  16  How.SM 
(14:^;  mrthmttem  FertHiatna  Oa.f.  Ettdt 
Park,  8  Bias.  481- almond  F.AP.R.  jTCfa. 
V.  Hichmond,  W  IT.  8.  SS9  (S4:73T). 

The  constitutional  Inhibition  includes  legU- 
laUve  discrimination  gainst  classea  as  well  as 
agslnat  races  and  Individuals. 

OinlBighUCamt^m  U.  S.8  m-Sm-.  JR*. 
mmH  T.  Lewit,  101  D.  S.  331  (83:069);  Cooler, 
Const.  LIm.  4th  ed.  449;  Mittouri  Pae.  B.  Oo. 
V.  Exkmu,  lie  n.  a.  Oia  (29:  468);  Barker  v. 
OmnoUi/,  118  U.  B.  37  (38:  S3S);  Soon  Hing  v. 
Chvielev.  Id.  708  (38:11 4S). 

The  statute  of  1874  cannot  be  sustained  as 
an  exercise  of  the  police  power. 

Mi-oun  Pae.  S.  Co.  v.  Bales,  36  Ban.  8S; 
TcIkIo,  W.  &  W.  B.  Co.  T.  Jaekumr/Olt.  07  HI. 
40;  Pio^  i.Jaetaon  A  M.  Plank  Bond  Co.  0 
Mich.  807. 

What  are  reasonable  police  regulations  an 
purdy  Jndidat  questions. 

1  Rorer,K  B.  668;  dueago  A  A.  B.  B.  O.t. 
Ptoplt,Vl  HI.  U;  Phila.W.  A  B.  B.  B.  Cb.T. 
£;w«>-«,4Hou8t.S06;  Sbunv.  POe^  B.  Cb.61 
Mo.  24;  Ladd  v.  Boatham  Oatton  Preu  A  JC 
Oo.  68  Tex.  173. 

The  police  leguladons  of  corporations  must 
be  conaned  to  the  enforcement  of  the  maxim, 
lie  ntart  ttte  ut  alienum  non  ladai. 

TledemaD.Lim.  Police  Powers,  684;  Cooley, 
Const.  lim.  716  and  note,  710,  734,  720;  jimm 
v.BvaandAB.R.B.  Cb.  37  Vt  149:  8  Wood, 
R  Laws,  1708;  Pierce,  B.  R  485;  Murm  v.  U- 
Unoii,  04  tJ.  8.  134,  136  (34:84);  Ohio  &  it.  B. 
Cb.T.  La<Jw,78Ill.  65:  ZeigUrv.  South  Alforth 
Ala. KB.  00.68 Ala. 604;  MemphtM  AO.S.R 
Oo.  v.  Lgon,  63  Ala.  71;  Union  Pae.  B  Oo.  j. 
Barrii,  88  Kan.  416;  D^  r.  OMeago,  B.J.A 
P.B.&  £i>.S0IowB,66. 

Tbe  conatltationH]  validity  of  a  law  Is  to  be 
tested,  not  by  what  has  been  done  under  It,  but 
what  may,  by  Its  autborltv  be  done. 

Staart  v.  Palmer,  74  N.  Y.  188. 

The  Act  is  unconstitutional  because  It  de- 
nies the  equal  protection  of  the  laws,  as  be- 
tween companies  and  Indlrlduale  operating 
railroads. 

LouieoOU  A  If.  B.  Oo.  y.  Tenneuee  B.  B. 
Commiitian,  19  Fed.  Rep.  670;  Mittouriy.  Lett- 
it,  101  n.  8.81(36:903). 

Jf«N7«.  ThonuM  p.  Tenlon  and  John  C. 
Torrdinton,  for  defendant  in  error: 

Tbe  slatute  of  Iowa  is  almost  Identical  In 
terms  with  tbe  Kansas  Statuie,  and  it  is  bold 
I^  tbe  Suprwic  Court  of  that  State  not  to  be 
In  conflict  with  the  Fourteenth  Amendment  to 
tbe  Federal  Constitution. 

MeAvaieh  v.  Minittippi  A  3f.  B.  B.  Co.  20 
Iowa,  888;  Btieklew  y.  Central  Iowa  B.  Oo.  M 
Iowa,  608. 

The  constitutionality  of  a  statute  of  Hts- 
souri  was  decided  in  JfMtouri  Pae.  B.  Go. 
y.  JSunuH,  110  U.  8.  613  (30:468);  Barbier  v. 
CowuUy,  118  n.  8. 27  (28:038);  Soon  nine  v. 
Orot^.  Id.  708  (38:114S);  Atehioon,  T.  A  8. 
F.B.R.O0.  V.  Koekler.  87  Kan.  463;  MiuouH 
Pae.  B  Oo.  v.  Halen,  26  Kan.  86;  MieiowiPa^ 
B.  Oo.  V.  Maekey,  88  Kan.  288. 

The  constitutionality  of  an  Act  of  Pennsyl- 
inia  WSB  decided  in  Kirby  v.  Ptnnivlvania  B. 
B  Oo.  76  Pa.  006;  Bo*lon.  O.  AM.  S.B.Oo.f. 
BttUe,  S3  N.  H.  316. 

Aj  lo  the  OMtenUon  of  tba    oomiael    for 
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pUntifl  in  error  Out  the  Act  of  1874  of  San- 
tas proUblts  railroad  compaaiee  from  settiag 
up  as  a  defeoae  contribuioi]'  Degligence  on  the 
part  of  the  iDJored  employf,  see  QitaekmbnA 
T.  WiteotuinAM.  U.S.  Ca.62Wii9.411i  &uM- 
ve*iem  E.  B.  Co.  v.  Faulk,  24  Qa.  866;  Goota 
Biter  Staamboat  Oa.  v.  Barclay,  80  Ala,  120; 
Thorpe  V.  Butiand  tt  B.  B.  B.  Go.  37  Vt.  140; 
Blate  Board  of  Aaestori  v.  (knlral  B.  S.  Go.  4 
Cent.  Rep.  426, 46  N.  J.  L.  146;  Ymae  v.  Mayo, 
49  Me.  166;  Bfatov.  Wabath,  8t.  L.&P.R.  Go. 
88  Mo.  144;  Ohio&M.  R.  R.  Oo  v.  MeOUllond. 
26111.140;  Dan«v.5(ate,8Lea  876;  Cbmmon- 
ueallA  V.  EaiUm  BB  Cto.  108  Uasa.  254;  Sete 
A&anv  iB.  a.  B.  Oo.Y.  TUUm.  \%  Ind.  8; 
Cooley,  Ck>Dit.  Lim.  5tb  ed.  482,  g  390,  p.  717, 
SS81. 

This  law  denies  lo  no  penon  affected  b;  it 
"equal  protection  of  tlielaws." 

(heeriiioro  A  2f.  B.  Oo.  v.  DatMU 
B.  W.  Rep.  864;  Ohio  A  M.  B.  B. 
land,  26  111.  140. 


wn{y,  8 
McOtd- 


Mr.  Jvttiee  Field  delivered  the  opinion  of 
the  court: 

In  1883,  the  defeodant  below,  the  Hiasouri 
Pacific  Railway  Companr,  h  corporation 
aled  under  the  laws  of  Kansas,  operated  1i 
of  railnay  In  the  latler  Stale.     Italsohadi: 
trol  of  two  track  yards  adjacent  to  the  City  of 

Atchison,  desienaled  respectively  as  th 

and  toner  yard,  and  it  used  Iwoawitcb 
in  moving  cars  from  ooe  yard  to  the  otber.  On 
the  11th  of  February  ot  that  year  the  plaintiff 
was  in  the  service  of  the  Company  as  a  fire- 
man on  one  ot  these  englnee  employed  in  trans- 
ferring cars  from  one  point  to  another  in  the 
upper  yard,  when  it  was  run  into  by  the  other 
engitie.owinglotbe  neglisenceof  the  en,  ' 
of  the  latter.  By  the  collision  the  riKl: 
and  leg  of  the  plaintia  were  so  crushed 
necesiutate  amputation.  For  the  daouiKes  thus 
sustained  the  present  action  was  brou^t  la  a 
district  court  of  tlie  Btate.  On  tlie  trial  the  de- 
fendant requested  the  court  to  iustmct  the  jury, 
that  if  they  found  from  the  evidence  that  the 
plaintiflF  was  injured  through  the  carelessness 
of  a  fellow  servant,  he  could  not  recover; 
wlilch  instnictlaa  was  refused,  and  the  defend- 
ant excepted.  The  court  charged  the  jury  as 
follows: 

"  At  the  common  law  a  master  or  employG 
could  not  be  beld  liable  for  an  Injur;  sustained 
by  one  servant  by  reason  of  tlie  mere  negligence 
of  a  fellow  servant  engaged  in  the  same  com- 
mon employment,  the  negligence  of  the  fellow 
servaDt  not  being  deemed  in  eucb  case  the  neg- 
ligence of  the  master;  and  such  was  the  law  of 
this  State  up  to  1874,  but  at  that  time  this  rule 
of  the  common  law  was  abrogated,  so  far  as  it 
related  to  raOroad  companies  and  their  em- 
plovfa  In  this  Slate,  by  a  statute  which  reads 
as  lollons: 

' ' '  Svery  railroad  company  organized  ot  do- 
ing buslnees  in  this  State  shall  be  liable  for  all 
damages  done  to  any  employ^  of  such  com- 
pany In  consequence  of  any  Diligence  of  Its 
agents,  or  by  any  mismanagement  of  lis  engi- 
neers or  other  employes,  to  any  person  sus- 
taining Bucb  damage.' 

"This  enactment  so  farmodifles  and  changes 
the  common  taw  that  a  aervant  or  employ^  of 
a  railroad  company  maf  "■»*"'■'"  an  action 
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against  such  railroad  company  for  an  injury  re- 
ceived, while  in  the  line  of  bis  employment, 
through  the  negligence  of  a  fellow  servant  or 
employ£  engaged  with  him  in  the  same  com- 
mon worfc  of  the  master  or  employer,  unless 
such  Injured  servant  or  employe  has  himself 
been  guilty  of  negligence  or  want  of  ordinnry 
care  which  has  directs  contributed  to  produce 
the  Injury  complained  of." 

To  this  charge  the  defendant  excepted.  The 
Juij  found  a  verdict  for  the  plaintiff  for 
Cia,000,  upon  which  judgment  Was  enteral. 
On  appeal  to  the  Supreme  Court  of  the  State 
the  Judgment  was  af&rmed;  and  to  review  the 
latter  Judgment  the  case  is  brought  here. 

At  the  trial,  and  in  the  Supreme  Court  of  the 
State,  It  was  contended  by  the  defendant,  and 
tbe  contention  is  renewed  here,  that  the  Law  of 
Kansas  of  1874  is  in  conflict  with  the  14tb 
Amendment  of  the  Constitutioa  of  the  United 
Stales,  in  that  it  deprives  the  Companv  of  its 
property  without  due  process  of  law,  ana  denies 
to  It  the  equal  nrotectloD  of  the  laws. 

In  support  of  the  flrst  position  the  Company 
calls  the  attention  of  tbe  court  to  the  rule  of 
law  exempting  from  liability  an  employer  for 
injuries  to  empioyfee  caused  by  the  nesligenee 
or  Incompetency  of  a  fellow  servant,  which 
prevailed  in  Kansas  and  In  several  other  States 
previous  to  the  Act  of  1874,  nnlesa  be  had  em- 
ploved  such  negligent  or  incompetent  servant 
without  reasonable  inquiry  as  to  bis  quatlQcu- 
ttoQS,  or  bad  retained  bim  after  knowledge  of 
his  negligence  or  incompetency.  Tbe  rule  of 
law  la  conceded  where  the  person  iajurcd,  anil 
the  one  by  whose  negligence  or  incompetency 
tbe  Injury  is  caused,  are  fellow  servants  lu  the 
common  employment,  and  acting  under 

. ime  immediate  direction.     Chicago,  M.  it 

St.  P.  E.  Co.  V.  Rat*.  113  U.  S.  877.  38B  [38: 
787,  703].  Assuming  that  thb  rule  would  ap- 
-'-  to  tbe  case  presented  but  for  the  Law  of 
isasof  1874,  tbecontention  of  tbe  Company, 
...  renndetatand  it,  is  that  that  law  imposes 
upon  railroad  companies  a  liuhilily  not  pre- 
viously existing,  in  tbe  enforcement  of  which 
their  property  may  be  lalieii;  and  thus  author- 
izes, in  such  caBes,  thetakinp  of  property  with- 
out due  process  of  law.  In  violation  of  the  14th 
Amendment  The  plain  answer  to  Uiis  con- 
tention is  that  the  Uabilitv  imposed  by  ttie  law 
of  1874  arises  only  for  (nluries  subsequently 
committed;  It  has  no  apptfcation  to  past  inju- 
ries, and  it  cannot  be  successfullv  contendol 
that  the  Stale  may  not  prescribe  the  llahilittea 
under  which  corporations  created  by  its  laws 
shall  condoct  their  business  in  the  future,  where 

limitation  Is  placed  upon  Its  power  in  this 

pcct  bv  their  charters.    T^gislatlon  lo  this 

effect  is  found  In  tbe  statute  oooks  of  every 
Stale.  The  hardship  or  injustice  of  the  Law 
of  Kansas  of  1874.  it  there  be  any,  most  be  ro- 
lieved  by    legislative  enaclmenL    The   only 

Juestlon  for  uur  enunliiatlon,  as  the  law  of 
B74  is  presented  to  us  in  this  case.  Is  whether 
it  is  in  conflict  with  clauses  of  the  14th  Amend- 
ment. Tbe  supposed  hardship  and  injustice 
consiia  In  Imputing  liability  to  the  Company, 
where  no  persond  wrong  or  negligence  la 
chargeable  to  it  or  to  lis  directors.  Bui  tlie 
ame  hardship  and  injustice,  if  there  be  any. 
jzist  wlien  the  Company,  without  anv  wrong 
or  negligence  on  Its  part,  ia  cliaig«d  lor  Inju- 
187  U.  8. 


Jfemnufcnjs  A  St.  L.  R.  do.  t.Hbbktok. 


no-su 


Hes  to  paaoengen.    'Wbiteroi  can  ud  pre- 
cantton  amy  be  Ukea  In  conducting  its  bud- 


t*K  OD  iu  put  will  not  relieve  it  from  Kabllitf , 
H  tlie  puaeoger  injured  be  bimeelf  fcee  from 
eootributorv  neKligeuce.  Tbe  law  of  1874  ex- 
tends tfaia  doctnne,  and  flze«  n  like  liabllltj 
mnpon  raiboad  companies,  where  'ajnriea  are 
Mibaeqaentlj  suSered  by  employfia,  though  it 
ma;  be  bj  tbe  oegligence  or  lncompel«DCT  of 
•  fellow-aervant  In  tfie  same  generd  einptoy- 
meat  and  acting  under  the  same  immdiate 
direction.  Tlut  itspawage  was  wtthin  the 
rompetency  of  the  LegMnture  we  have  no 
doubt 

The  obJecHoa  that  the  Law  ot  1B74  deptives 
the  roilroud  companies  of  tbe  equal  protection 
of  the  lana  ia  eren  leas  tenable  than  tbe  one 
considered.  It  aeems  to  rest  upon  the  theory 
that  legislatioQ  which  is  special  in  its  characler 
ia  necessarily  within  the  constitutional  inblbi- 
tioD  \  but  nothing  can  he  further  from  the  fact. 
Tbe  greater  pert  of  all  legislation   is  spedal, 


either  in  the  objects  sought  to  be  attained  bv  It 

—  j_  .t_  .  ,.        iplicatloQ.     Laws  "tor 

cipalitles,  the  opening 


orin  the  extent  of  its  application. 
tbe  improvement  of  municipi   "  ' 

and  widening  of  particular ,  _„ 

duction  of  water  and  gas,  and  other  arrange- 
tnenta  for  the  safety  and  convenience  of  their 
■nhabitanta,  and  taws  for  the  irrigation  and 
drainage  of  particuler  lands,  for  the  congtruc- 
ticHi  oi  leveea  and  tbe  bridgine  of  navigable 
fivera,  are  instoncea  of  this  kind.  Buch  legis- 
lation doea  not  inCrioge  upon  ibe  clause  ot  the 
14th  Ametidment  requiring  equal  proieciioo  of 
Jhe  laws,  because  it  is  special  in  lU  character; 
ff  in  conflict  at  all  with  that  clause,  it  must  be 
onoUier  grounds.  And  when  legialatioa  ap- 
IHws  to  particular  bodies  or  aasociations,  im- 
posing upon  them  additional  liabilities  it  is  not 
open  to  the  objection  that  it  denies  to  them  the 
oqiial  protection  of  tbe  lawa.  U  all  persona 
brwight  under  its  iatluence  are  treated  alike 
undw  the  aame  condidona.  A.  Uw  rivtog  to 
mechanics  a  lien  on  buildings  constructed  or 
repaired  by  them  for  the  amount  of  their  work, 
and  a  law  requiring  railroad  oorporatlonB  to 
erect  and  inaiiitaia  fences  along  their  roads, 
■epaiating  them  from  land  of  adjoining  pr" 
pnsoia  ao  aa  to  keep  cattle  <at  thdr  tracb,  a.v 
iartances  of  tWe  kind.  Buch  I^islation  is  not 
otaoiious  to  the  laaL  clause  of  the  I«h  Amend- 
ment, il  all  persona  subject  to  it  are  treated  alike 
ondtfilmUar  drcnmstancea  and  conditions  in 
J^Krt  Urth  of  tbe  privileges  conferred  and  tbe 
Brtffitlea  Imposed.  It  is  conceded  that  corpo- 
nnoos  are  persons  within  the  meanioK  of  the 

F»*l  fiK.A&«..llBU.B.BM|:80ill8];P«n«n« 
t<m.aater  Min.  a  M.  Oi.T.  Ann^^tunui,  185  U. 
8.181  [81:  660J.  But  tbe  hazardoua  character 
of  ihe  huiocsa  of  operating  a  railway  would 
«™  to  call  for  special  iMiidattori  vriih  respect 
to  railroad  corporations,  baving  for  its  object 
Qw  protection  of  Ihedr  employes  bh  well  as  the 
"afe^ofthe  public  The  buaineas  at  other 
"xpontlona  is  not  subject  to  aimilar  dangers  to 
Uwi  emploj^a,  and  no  objections,  therefore, 
can  be  made  to  tbe  legisluioo  on  the  ground 
of  lb  makliig  an  uojuat  diocrimlnation.  " 
127  V.  8. 


meets  a  particular  necesd^,  and  all  railroad 
eoriwrations  are,  without  distinction,  mode 
subject  to  the  sane  liabillttea.  As  said  t^  the 
court  below,  it  ic  simply  a  question  of  lefcisla- 
tlre  dltcreilon  whether  tbe  same  llabilltlea 
riiall  be  applied  to  carriers  by  canal  and  stage 
coaches  and  to  persons  and  corporations  using 
steam  in  manufaclories.  Bee  Miuouri  Pae.  B. 
Co.  V.  RamM,  IIS  U.  S.  S13, 628  [2»:  468,  4661; 
BarHer  t.  Coyinodv,  118  U.  8.  27  [28:  938]i 
"■xm  Bing  v.  OroKUy,  Id.  708  [3e:114B.] 
Judgment  aj^trmed. 


imraEAPOUS  AND  ST.  LOUIS  RAII/. 

WAY  COMPANY,  WjT  *»  Sir., 

«. 

FRED.  C.  HERRICK. 

(Bes  B.  0.  Beportsr*i  ed.  aO-EU.) 

JbiM  tme  at  tc  matter  and  tenant. 

1.  The  law  of  Iowa  imiHisIng  UabOitlBS  upon  lall- 
rojid  oompanlee  for  Injuries  to  employes  In  Its  ser- 
vice, thousb  cauaed  by  tbe  nagllnnee  or  Incom- 
pstencr  ^a  fellow  aervant.  Is  not  in  conlltot  with 
the  Fourteenth  Amendment  (o  the  CoDstltuUon  ot 

"le  United  States. 

2.  Miasoiui  PaoUIo  Ballwar  Co.  t.  Uaeker,  onta, 
ff,  followed. 


Anmtd  April  t.  S,  iSsa.    Deeida  AprU  tS, 
1SS8. 

IN  ERROR  to  tbe  Supreme  Court  of  the 
State  of  Minnesota,  to  reviews  Judement in 
favor  of  plaiatifl,  for  injuries  sustained  by  him 
through  the  negligence  of  defendant's  eogmeer. 
AIRrmed. 

Reported  below.  81  Minn.  11. 

The  facta  are  fully  stated  in  the  opinion. 

Mr.  C.  K.  Dkvia,  for  plaintiff  In  error: 

The  Statute  of  Iowa  is  void  as  in  conflict 
with  the  Fourteenth  Amendment  to  tbe  Consti- 
tution of  tbe  United  States. 

Sr  parte  Virginia,  100  U.  B.  889  t25:878)- 
Tieman  v.  ftnAer,  103  U.  S,  133  (26:103);  Wti 
V.  CaUioun,  SB  Fed.  Rep.  666;  StoekUm  Lauit- 
dry  Oate,  26  Fed.  Rep.  611;  Virginia  v.  flieM, 
100  U.  S.  818  (35:667);  Santa  Cflara  Omnty  v. 
Boutltem  I^.  B.  R.  Co.  18  Fed.  Rep.  885;  8. 
0.  118  U.  8.  886  (80:1181;  7iekW«  v.  Hopkint, 
Id.  868  (80:220);  FMrton  v.  Portland.  iW  Mo. 
378;  Sua  Jtfitw  Oountyv.  Southern  Pae.  R,  R. 
€h.  8  Am,  &  Eng.  R.  R.  Gas.  1;  Sorlh«mPae. 
B.  R.  do.  V.  Garland,  S  MonL  148. 

When  tbe  natiual  and  reaaonable  effect  of  a 
_  ite  atatnte  is  to  violate  tbe  Federal  Constitu- 
tion, it  will  be  void. 

Htmd^son  v.  Mayor  cf  IT.  T.  93  U.  8.  259 
(33:548):  0Ai/i«ti5v.i'>Mman, Id.  875(28:550); 
Neal  V.  Ddaaare,  103  U.  8.  870  (36:667);  Soon 
Bing  v.Orowto^.llSU.  8.  708(28:1146);  Cooley. 


A  corporation  Is  a  person,  and,  os  such,  en- 
titled to  the  equal  protection  of  tbe  laws. 

U.  8.  Bank  v.  Deneaux,  9  U,  8.  6  Crancb,  61, 
87  (8:  88, 44) ;  SoeUUi  for  Pr^agation  of  Oofpel 
».  Neio  Baum,  21  U.  B.  8  Wheat.  464  (5:663). 

Before  the  adopflon  of  this  statute  tbe  com. 
Dion-law  rule  was  of  general  application  Inlowa, 
that  the  principal  is  not  liable  lea  damage  eua- 


Goti^le 


BopBXia  CoosT  OF  thb  nrnisD  E 


Oai.T 


talned  ^  an  cnplorC  by  tbfl  ne^lgance  of  a  CO- 

'aSium  t.  Mtmimtpjit  d  M.  B.  B.O0. 11 
Ioin,4U. 

Thti  commoo-Uwiule  to  BtQ)  In  force  In  Iowa, 
ezceptup 

Atonm 

lowtLns. 

TUi  ttataita  li  not  an  exendse  of  the  police 

Tiek  Wo  *.  ffimWM,  IIB  U.  S.  8M  (80:230); 
£<irMn-T.  0?niui«y,118n.a  2T(28;028};  &«)n 
SiTig  Y.  OrovUy,  mpra;  OamvieU  r.  EoU,  US 
U.  B.  630  (20:48S). 

Mr.  £dwftrd  J.  Bill,  for  defsodaot  In 
error: 

The  proTldoiu  of  the  FoQiteentl)  Amendment 
were  not  iDtendedtokpplylocaaesliketlieDne 
et  ber. 

SlaugMer  Eoum  Oamt,  88  U.  8.  IS  W&IL  80 
<31:8H);  U.  B.  t.  2>««rft(.  Tfi  U.  S.  9  Wall  41 
(19:008)  and  casea  cHed;  iVw  York  t.  iWn, 
88  U.  8.  n  Pel.  lOa  (9:648)1  Ztomw  Z^w  Omw, 
72  n.  8.  S  WaU.  471  (18:600);  Coolev,  Const. 
Ltm.  4th  ed.  408;  it:  &  r.  (>u£bAanJb,  93  U. 
B.  542-640  (88:688). 

There  to  nothing  In  thie  atatnte  repugnant  to 


MeAwniA  t.  KmUiipft  4b  3L  R  B.  On.  Vi 
Iowa,  888;  Dmmiy.OkUago,  B.  1.  AP-ROo. 
86  Iowa,  S8;  SArvtibr  t.  Ohieago,  B.  I.  it.  P. 
B.  a.  41  Iowa,  844;  Potter  v.  OMeaffo,  B.  I. 
<e  P.  &  a>.  46  Iowa,  890;  Cooler,  Const.  Lim. 
4tfa  ed.  480;  Therpa  y.  BuOand  AS.  S.B.O0. 


188;  LawaMlno.  1887,  chap.  18;  Code(3«.  1878, 

5  3083;  Qaoroia  B.R.A  Bkg.  Co.  t.  Ootdwire, 

06  Oa.  196;  Itarth  t.  Sotta  OaroUtta  B.  R  Co. 
Id.  374;  GooryM  B.  R  AOof.  Go.  1.  RAedet.  Id. 
Oi.\  Bev.  Sut.  Mo.  IBM.  p.  647;  BohulU  t.  Bt- 
eifie  S.  R  Co.  88  Mo.  la 

The  whole  doclriDe  of  eiemptkm  la 
oeptioD  to  the  ancient  general  ruto  or  msxim  of 
the  common  law    *'  Bmondeat  tuparior." 

CMeago  AKW.R  Oo.  t.  Moranda,  98  lU. 
"3;  EngUshr    "  "  --...--. 

InesReguIai 

Eg.  lOOf. 

Statutea  Impodog  dudet  and  Itohilltiea  o 


nilroad  companies  and  other  corporaUoos 

•_  U-* — j-_... ebookaoral 

.  their  i 

h  corporationa,  Uiey  are  valid. 


o  be  found  on  the  sb 


_. hooka  of  elmostererr 

Btal«,  and,  if  general  in  their  application  to  all 
■uch  corporationa,  tlier  are  Talld! 


Johntmif.  CMeago,  M.  A  St.  P.  _ ,_ 

Minn.  430;  Siake  v.  Winona  ASt.  P.  R.  R.  Co. 
10  Minn.  418:  8.  O.  04  U.  S.  180  (34:00);  JTunn 
T.  lUinoi*.  Id.  118  (34:71);  OhieMO,  B.AQ.R 
R  Oo.  T.  lava.  Id.  166  (24:04};  Prik  T.  OMeago 
AN.  IP.  £.  Ck  Id.  164 (84.-l»). 

Mr.  /Mfto  FtoU  deUvered  die  opinion  of 


uis  iBwa  01  aiinnHHoia,  ana  in  ueoemoer,  looi, 
it  opanted  •  nOroad  eztending  from  Hione- 
apolis,  in  Out  Stale,  to  Fort  Dodge,  In  Iowa. 
A  tow  of  Iowa,  then  In  force,  i»ovldea  diat 
"ereiTOorporadon  opeiatlng  a  raOwaj  shall 
be  liable  f«  all  damagea  soslaincd  by  anype^ 
■on,  induding  employfe  of  each  corporatlcni, 

1 ..I j^^  ^  ageniB,  or  by 

leenginean  or  other 


employfiaof  (ho  corporalira,  and  in  conaeqaeoce 
of  tbe  willful  wrongs,  whether  of  commtorion 
or  oroisaioD,  of  euch  agenU,  engineers,  or  other 
employes,  when  such  wrongs  ai«  in  any  man- 
ner connected  with  the  use  and  operation  of 
any  railway  on  or  about  which  they  eball  be 
employed;  and  no  contract  which  reatricte  such 
liability  shall  be  legal  or  binding." 

On  the  6th  of  December,  1881,  the  plalntil 
was  employed  by  tbe  defen^ut  as  a  bimkeraan 
on  one  of  its  cars,  and  on  thatday,  in  Webster, 
in  Iowa,  it  became  his  duty  to  makea  coupling 
ol  an  engine  and  a  freifjit  car.  The  eogino 
was  in  cnarKe  of  one  of  Its  employ^  an  engi- 
neer, and,  whilst  the  plaintiff  was  maldng  lUo 
coupling,  the  engine  was.by  the  negligence  and 
miBmaoagement  of  tbe  engineer,  dnvea  against 
tbe  car,  causing  severe  and  permanent  iojur^ca 
to  the  plaintiff.  To  recover  'lomages  for  llie 
injuries  thus  lusUtined,  be  brought  this  actioik 


ant  in  its  answer  alleged,  and  on  the  trial  con- 
tended, that  Ibis  law  wu  abrogated  by  tbet 
provision  of  tbePourieeoth  Amendment  to  the 
Constitution  of  the  United  Stales  wblcb  de- 
clares that  no  State  sball  dejulve  any  person  of 
property  without  due  process  of  law,  nor  deny 
to  any  person  within  Its  iurisdictlon  tbe  equni 
Molecttoo  of  the  laws.  The  district  court  hel<l 
me  law  to  be  in  full  force,  and  that  uuder  it 
(be  Sallroad  Company  was  responsible  to  tho 
plaintiff  for  the  injuries  sustained  by  hita 
throuKh  the  negligence  of  the  engineer.    The 


QpoD  appeal  to  tbe  State  Supreme  Court  tho 
lodgment  was  afdrmed,  and  (o  review  that 
judgment  the  case  is  brought  here. 

We  have  Just  decided  the  case  of  Mittouri 
Pat.  B.  Oo.  V.  Mackey  [ante,  107],  where  aim- 
ilar  objections  were  raised  to  a  law  of  Kansas, 
which  on  the  point  here  involved  to  not  essen- 
tially different  from  the  law  of  Iowa,  namely, 
in  imposing  liabilities  upon  railroad  companies 
for  injuries  to  employes  in  its  service,  thoogb 
caused  by  the  negligence  or  incompetency  ola 
follow  servant;  and  we  held  thai  Uie  law  was 
not  in  conflict  with  the  clauses  referred  to  io 
the  Fourteenth  Amendment. 

Od  the  authority  of  tbat  case  Uiejvdgmtnt  in 
the  prtteni  ont  mtttt  be  uglrvug;  and  it  it  m 
ordered. 


PEORIA   Ain>    PEEIN    UNION    RAIL- 
WAY COMPANY,  Appt., 
v. 

CHICAGO,    PEKIN   AMD  SOUTHWEST- 

BRN  RAILROAD  COMPANY. 

See  B.  a  Bapoiter^  ed.  an-au 

Beuiter't  UiMIity  /br  mtf  tfraH/reoA. 

InprooeertlngstoeompelareeetTerlnafoteolcs- 
re  action  to  par  imt  far  use  of  baoka  and  tonnl- 
_al  taollltfcs,  where  the  amount  of  rent  wai  leift 
unowtaln.— Beld  that  aooDtiaot  between  other  par- 
das  wUoh  was  oppiaMve  In  Its  tvma  was  not  a  test 
«t  tbe  amount  ol  Not  wUoh  the  reoelns  should 


,.       i«;u.s. 

o 


Pwmu  A  P.  U.  R.  Co.  T.  Chicaoo,  P.  A  &  R.  K.  Co. 


APPEAL  from  «  decree  of  tbe  Circuit  Court 
of  the  United  Suies  for  the  Northern  Dis- 
trict <rf  HUnoia,  dbmiieiiig  a  petiikin  to  compel 
■ecdver  of  defendant  to  pu  certain  tnm  for 
Kot  of  tndt*  and  terminal  udUtlee.  Affirmitd. 
Oidnion  below,  18  Fed.  Rep.  481. 
The  ficta  are  italed  bf  the  court. 
Mernn.   Wmot  Swarme  and   0.  WaUtr 


Matn.   Wmot  l 

ArU,  fot  appellant: 


Otntral  Tru$t  (k.  T.  WiAaA,  SL  L.  SP.  R. 
&Cb.20Fed.R«i.S0B. 

JTr.  Thawaa  S.  KcCl«ll»Mdt  for  appellee. 

Arecelver  haa  no  power  10  makeanyimport- 
■Dt  contract  touching  the  manafemenl  of  the 
propern,  except  by  Uie  order  ofthe  court. 

Booper  t.  Ifiiubni,  34  HL  868;  Atty.-Gm.  t. 
y^Sor.  11  Vea.  Jr.  S63;  WatK'*  ▼.  faytor,  IS 
TeL  Jr.  36;  Vn^w^  t.  MtmantUt  In*.  Oo. 
S  Paige,  4S3:  Bt  Van  Alim,  87  Baib.  326:  B» 
GMtlfu.  Co.  SFalge,  109;  Le/^h  Coal  (ft  Nat. 
Co.  ^.  Ventral B.S.  O).  85N.  J.Eq.  426;  Tea. 
firf.  WaUact.  44  P8.2a6;  Qrawt  t.  Ammjwrt, 
18  Iowa,  ITO. 

Itn  compensation  due  the  appellant  for  the 
me  of  ita  tracks,  etc.,  waa  the  (um  theretofore 
paid,  as  ahaldingorer,  with  codsgdi  of  owner. 

ClomT.  JftiUt,  84  DL  82;  QoUoway  v.  £«riv, 
BBndw.  601;  PridcM  v.  £■((»■,  16  111.  86;  Afd- 


Fdjnand  SoulhweMeni  &Uto«d  Company, 
to  fordoae  a  morurace  of  ita  road,  the  Peoria 
ud  PAin  Union  Rdlwaj  Company  filed  tble 
interrenine  petittoD  to  compel  the  receiver  cd 
the  defendant  company,  appointed  in  that  suit, 
lopaytothepeUttoner  the  aumof  (16,281.66 
Ua  rent  of  track*  and  terminal  facUlUea  at 
Peoriafrom  February  1. 1881,  to  March  1, 1B82. 

Tnxa  the  documents  in  the  record,  and  tbe 
TC(T  argumeotatire  and  somewhat  conflicting 
alBdaTlta  of  Cohr,  the  vice-president  and  gen- 
(nl  ooonael  of  tbepetkloner,  and  of  Hincu^, 
(Onnariy  tbe  preeident  acd  now  the  receiver  of 
the  defendant,  tbe  material  facta  appear  to  be 
Mfcdiows: 

Peoria  and  Pekin  are  ten  miles  apart,  on  op- 

E'lealdeaof  theDllnois  River,  and  connected 
two  Usei  of  railway  tracks,  that  of  tbe 
ria  and  Bttringfield  Railroad  Company  on 
'"'  fiweeslaldecAtheriTer.andthatof  thePeoiia, 
Pekln  and  JackaonviUe  Railroad  Company  on 
Ibe  wMt  dde  of  the  liver,  and  each  crossing  tbe 
river  on  a  brl<i^  Connecting  with  theae  at 
Feodatx  at  Pekin  an  the  Unes  of  four  other 
nDiosd  oompaniea:  tbe  Wabash,  St  Louis  and 
PadflcBalliw  Company;  the  Indiana,  Bbom 
togtoi  and  Westeni  Railway  Company:  tbe 
Ptoria,  Decatur  and  Bvaniville  Railw»  Corn- 
ay;  and  the  Peoria  and  Jacksonville  Railroad 


May;and 
Company. 


The  petitioner  was  organiied  In  1880,  Its 
whole  capital  Mock  being  owned  by  these  four 
'™"P"*f.  one  qnarlei  Dj  each.    On  Febru- 


ary 1, 1881,  the  petitioner,  baring  obtained  a 
lease  of  tbe  Peona  and  Bpringfleld  Railroad, 
and  Boquired  by  ptucbase  the  VwAa,,  Pekin  and 
JackaonvlUe  Railroad,  and  having  Improved 
the  terminal  accommodations  and  lacilitlea  at 
Peoria,  entered  tnio  a  contract  in  writing  witb 
the  four  companies  aforesaid,  by  which  it  leased 
to  them  forflf^yearetbetfacks  between  Pekin 
and  Peoila,  with  the  use  of  its  terminal  ac- 
omnmodatlons  and  fadlilies  at  Peoria;  and  each 


pensesof  maintaining  tbe  terminal  accommoda- 
tions atPeoria,  and  of  tenninal  services  accord- 
ing to  tbe  business  done  by  each;  and  It  was 
f urttker  agreed  as  follows: 

"Blghtn.  Any  other  laHroad  oompanv, 
whose  road  shall  now  or  hereafter  run  into  said 
City  of  Peoila,  or  that  shall  desire  to  procure  an 
eotisnce  into  said  city,  shall  be  allowed  to  ac- 
quire the  same  rigble  and  privileges  ai  the  laid 
several  lewees,  but  no  other,  and  upon  no  leea 
rental,  upon  euterl^  inlo  a  like  contract  here- 
to wlUt  the  party  ofthe  flnt  part,  except  aa  to 
representation  in  the  boardof  directmaof  tbe 
party  of  the  flrat  part  and  ownerahip  fn  Ita 
capital  stock." 

Before  February  1, 1681,  the  tralna  of  the  de- 
fendant company  had  been  run  over  the  road 
ofthe  Peoria  and  SpricgOeld  Railroad  Com- 
pany, at  a  rate  of  compensation  fixed  by  agree- 
ment between  the  recovers  of  those  two  com- 
panies. 

On  February  1,  1881,  Cohr,  hi  behalf  of  tbe 
petitioner,  demanded  of  Reed,  then  the  receiver 
of  the  defendant  company,  that  he  should  en- 
ter into  a  contract  to  pay,  during  his  receiver- 
ship, the  same  rent  and  other  chargee  as  the 
four  companies;and  Insisted  that  hebadnoau-  (anat 
tboiity  to  allow  the  use  of  tbe  petitioner's  tracks  l*OBJ 
on  any  other  terms.  Reed  objected  that  the 
terms  demanded  were  exorbitant  and  oppres- 
sive, and  that  be  had  no  authority  to  assent  to 
them  without  an  order  of  the  court;  and  It  was 
thereupon  agreed  that  tbe  defendant  company 
should  enjoy  the  use  of  the  tracks  and  tbe  ter- 
minal fadlities,  and  should  pay  tbe  like  terml- 
nal  charges  as  tbe  four  companiee,  and  should 
also  pay  such  rent  from  February  1,  1881,  as 
should  be  determined  by  Jv^e  Drummond, 
m>on  an  application  to  tie  forthwith  made  by 
Itoed,  and  thai,  until  such  determination,  tbe 
defendant  company  should  pay  at  the  same 
rate  aa  formerly  paid  to  the  receiver  of  the 
Peoria  and  Springfield  Railroad  Company,  and 
sbonld  pay  the  rtsldue,  if  any,  when  the  Judge 
ahonld  BO  determine. 

Pursuant  to  this  agreement,  Reed  made  aa 
application  In  writing  to  Judge  Drummond, 
who,  aa  Cobr  Icstiflee,  In  December,  1881,  or 
early  in  1S82.  Informed  blm  that  he  decltaied  to 
decide  upon  It,  and  that,  unless  the  defendant 
settled  with  Uie  petitioner  by  March  1  18S3,  the 
petitioner  might  shut  out  the  defendant  front 
its  Incka.  tXpon  notice  to  that  effect.  Reed  de- 
clined to  pay,  and  on  March  1, 1889,  ceased  lo- 
use the  tracks  of  tbe  petitioner. 

The  defendant  paid  tbe  petitioner  for  the  use 
of  its  tiscks  and  terminal  facilities  from  Feb- 
ruary 1,  1881,  to  March  1, 1889,  at  the  aama 
rate  as  previously  paid  to  the  receiver  of  tlie 
Peoria  and  SpriDgfleld  Railroad  Company, 
amounting    to    $17,68t.SS.      The   petitioner 

11>      . 


SuPBauB  CocsT  or  thk  (Jutted  Butu. 


repreaentsttra  of  Hooroe  H.  PanoDs,  of  $S0,- 
aw. 76;  uti  one  to  tbe  legal  npreeenUtiTea  of 
Aatoo  a.  Conrow,  ot  |fi0,«7.26,— thoM  three 
penona  havinjc  been  dtiseiw  of  the  United 
States  nbo  wen  unlawfully  killed  In  Mexico, 
in  186Q,  bj  tite  Hezlcan  autboritlea.  The 
awuda  were  made  in  1874  or  187S.  The  bill 
aven  that,  in  1869  or  1S70,  the  plalntfff  was 
witborized  bf  powers  of  attoinfff  from  tlie 
legal  TepresentatWe  ot  Standisb.  Paraona,  and 
CoDHiw  to  prosecute  their  ctaims  for  sucb  un- 
lawful kilUng,  before  the  commlsgioni  that  the 
poweraof  attorney  to  tbe  plaintiff  stipulated 
that  he  ahoold  be  endlled,  aa  coropeDaation  for 
his  services  and  ezpensea  in  the  prosecution  of 
the  clainu,  to  one  half  of  whatever  sums 
might  be  awarded  by  the  commission  to  nich 
legal  tepreaentatlves;  that  he  prosecuted  the 
cases  with  succen,  and  paid  or  assumed  to  pky 
all  tbe  necessary  expenses  thereof;  that,  by 
virtue  of  hia  contract,  lie  became  entitled  to  the 
IS30I  OD^  half  of  tfaeauma  awarded,  and  the  le^  rep- 
reeenlatiTes  ot  Ihe  portles  recognized  bis  right 


that  there  was  at  the  time  of  tbe  filing  of  tbe 
Mil,  in  December,  1880,  in  tbe  custody  of  the 
Becretaiy  of  State  of  the  United  States,  some- 
thing orer  (20,000  applicable  to  the  moieties 
of  ^e  plainiilT  upon  tbe  ihtee  awards,  and  tbe 
SecrelaiT  was  rotdy  and  willing  to  pav  the 
nme  whenever  it  should  be  determinea  who 
was  entitled  thereto;  that  the  plaintiff  had,  in 
1876,  borrowed  from  tbe  defendant,  (6,000,  and 
^ren  him,  asaecnritv,  a  lien  upon  the  moiety 
of  the  plaintiff  In  tne  Parsons  award,  and  a 
power  of  atlonwy  to  collect  such  moiety;  that, 
In  1B77,  he  borrowed  from  the  defendant  (S,- 
COO  more,  and  executed  to  him  an  absolute  as- 
signment of  the  plBlntUTs  moiety  of  the 
Standish  award,  with  Uie  agreement  that,  al- 
though snch  asstgnmant  was  abaotute  in  tOrm, 
tt  was  to  be  rimply  a  security  for  the  m<mey 
borrowed  and  for  nttIcm  to  be  performed  t^ 
the  defendant  fn  oollecdng  the  mofetle*  for  tbe 
plaintiff;  thatlheBecretaiTof  Sr«te  ludiefnsed 
to  pay  tbe  plaintiff  bis  ml«m«  in  the  awards 
VDtU  tbe  ilgbto  ot  certain  parties  vbo  bad 
filed  claims  with  tbe  Senetaiy  upon  tbe  plaint- 
tffa  Inteneit  In  tbe  fund  ihoiud  be  aettied;  that 
tbe  defendant  repreaeoted  to  tbe  pl^ntiff  that 
be  (tbe  defendant)  could  procun  the  pmnent 
of  his  tntereat  (n  the  awards,  if  tbe  plaintifl 
would  aulborlEeblmtodo  so,  and  that,  belier- 
Ing  sucb  representation,  be  gave  to  the  dafend- 


asalgned  to  bhn,  but  gave  him  also  the  said 
Conrow  case,  in  which  die  defendant  had  no  in- 

tereat  whatever;?  that  the  defendant  was  now 
claiming  tliat  he  was  the  absolute  owner  of  the 
*""  "•"'"'Ins  In  the  cases  of  Patsona  and  Sian- 


tbe  defendant  also  refused  to  recognixe  the 
right  of  the  plaintiff  to  tile  moiety  of  tbe  Con- 
row  claim,  falsely  alleging  that  he  had  pur- 
chased the  pUntiff*!  interest  therein  from 


Conrow  claimi  that  the  Secretary  had  decided 

that  none  of  the  clalmanls  had  any  lien  upon 

}  the  fund  except  tbe  plaintiff  ana  tbe  defend- 


r  ibr 
...  bleto 
the  three  moreiies,  upon  tbe  joint  receipt  of  iho 
plaintiff  and  tbe  defendant;  and  that,  iDasmiich 
as  the  defendant  held  absolute  assignments  for 
the  Parsous  and  Standish  cases,  tbe  Secretary 
would  not  undertake  to  decide  the  ririits  be- 
tween tbe  ptaintiS  and  the  defendant,  out  left 
them  to  Ecltlc  tbeir  controveray  by  adluatmeut, 
or  by  tbe  determination  of  a  court  of  compe- 
tent jurisdiction.  v 

The  bill  waives  en  answer  on  oath,  and  pray* 
for  a  decree  that  the  defendant  holds  the  as- 
slgnmcnt  of  tbe  plaintiff's  moieties  In  the  cases 
of  Standish  and  Parsons  hb  security  for  the 
[dalntiff's  Indebtedness  to  him  for  money  bor- 
rowed, and  tor  no  other  purpose  and  in  no 
other  right;  that  he  may  be  ordered  to  cancel 
the  moieties  or  reassign  them  to  the  plalotiff ,  up- 
on tlie  payment  to  him  by  the  plaintifl  of  tbe 
amount  of  money,  wtth  Interest,  which  the 
court  may  find  that  tbe  plabtlff  ones  to  hlro; 
and  that  he  mav  be  decreed  to  empower  tht 
plaintiff  to  collect  tmm  the  Secretair  tbe 
amount  of  tbe  installments  la  bis  bands  ap- 
plicable to  all  three  of  the  cases.  The  bill  also 
prays  for  such  other  and  further  relief  os  may 
be  neccassry,  | 

A  demurrer  to  the  bill  was  overruled,  and  tlic 
defendant  putln  an  answer.  The  substance  of 
tbe  answer  is  that.  In  1889  or  1870  the  legal  rep- 
resentatives or  nert  of  kin  of  tbe  three  persons 
referred  to  made  written  executory  contracts 
vrith  Unsser,  whereby  be  undertook  ta  famish 
tbe  necessary  money  and  do  the  necesssn  legal 
work  to  eetBDllBh  tbe  claims,  and  the  claimants 
tindertook,  on  such  services  and  money  being 
furnished,  to  pay  him  a  fee  which  sboula 
equal  the  moiety  of  any  award  In  tbe  premises. 
Id  each  case;  that,  in  pursuance  of  sucdi  con- 
a»,Ja,  tbe  claimants  executed  powers  of  atlor- 
aey  whereby  Husser  was  constituted  attonwy 
in  fact,  irrevocable,  witb  a  statement  that  tb« 
power  of  attoruOT  was  coupled  with  an  Inter- 
tM;  that,  about  tnat  time,  there  was  a  verbal 
contract  mad«  between  Bnsser  and  tbe  plaint- 
iff, wbeietiy  It  was  agteed  that  tlie  plalutUt 
should  furnish  the  money  and  Uusset  ibould 
do  the  legtl  work,  and  the  two  sbonld  divide 
the  fees  d  Musser  under  the  omtract;  Ibat 
the  pl^tiff  failed  to  fimiab  tbe  money  to  W* 
carry  on  the  suits,  and  undertook  to  MmtaK 
HuBser  from  the  cases,  leaving  Huaser  witb 
tbe  re^Mmsibility  ud  fnralabing  money  and  d 


big  the  legal  work:  that,  inthedlsctuugeofbla 
duties  under  his agreemenla  with  theddmants, 
Husser  retained  the  legal  Qrm  of  Pike  &  Joba- 


son,  and  tbe  dalmants  arreed  in  writing  tbat 
that  firm  should  receive  28  per  cent  of  tbe  re- 
sulting awards,  to  be  taken  from  Knsacr's 
moiety;  that,  on  the  maldugof  tbe  awards,  tbe 
sevenu  clsimenls  executed  assignments  to  Mus- 
ser and  Pike  &  Johnson,  for  a  moiety  of  each 
of  tbe  awards;  and  that,  on  the  12th  of  Pebru- 
ary,  1879,  Musser  and  Pike  &  JohnaoQ,  fortbe 
conslderftlion  of  (UO.OOO,  sold  and  asdgned 
such  moiety  to  Ibe  defendant  In  his  own  right. 
There  are  other  allegations  in  the  answer, 
which  it  is  urmecesBBry  to  set  forth,  in  the  view 
we  take  of  the  case. 

A  replication  was  pnt  in  to  tbe  answer,  and 
proofs  were  taken  on  both  ridesL  Thecourt,  In 
special  term.  In  February  1688,  made  a  de- 

mv.s- 


>,  Google 


POHTKB  T,   Wmn. 


286-S4S 


eno  aa  toDowa:  "Tlie  oonrt  flnds  tbat  the 
iriafaitur  ii  entttled  to  the  oda  f  uU,  equal  ball 
of  the  aJXomej'a  fees  in  tbe  awards  againat 
Ueikob?  the  jnlnt  Uotted  States  and  Mexican 
commta^  in  tbe  case  ot  Vary  Ann  Conrow, 
referred  (o  in  the  bill  and  proceediora  in  tbli 
caae,  and  the  defendant  is  entitled  to  the  other 
half.  It  appealing  to  tbe  court  that  the  de- 
fendant Wnite  has  been  recognized  by  the 
State  Deiwrtment  as  entitled  to  the  whole  of  the 
tald  attoniejr'B  fees  in  said  award,  and  that  be 
has  alreadf  been  paid  by  the  Siale  Depart- 
ment, from  the  installmenta  heretofore  paid  bj 
Hesico  npon  aaid  award,  tbe  foUowiDg  sums, 
at  the  ttmea  following,  to  wit:  on  the  Sth  daj 
of  Majr,  1881,  f8,896.81;  on  the  11th  day  of 
April,  leaa,  il,B06.06;  and  that  there  la  now 
on  band  In  the  State  Department  the  mtm  of 
tl,8M.08,8pplicsbletoaaidBttorney'sfeeinsaid 
Conrow  case,  and  Clial  tliete  are  seven  more 
■nnnal  instaUments  to  be  paid  by  Mexico  upon 


■aid  defeodant  do, within  five  daygof  this  date, 
pay  to  the  aolidlon  of  said  complainant  Porter 
ibeone  half  tbe  said  sums  by  bim  heietofote 
receiTed  upon  said  awards,  with  interest  there- 
jU)  on  at  the  rate  of  six  per  cent  per  annuni  from 
the  times  of  payment  to  him  as  aforesaid,  to 
wit,  f4,448.4i,  with  Intorest  from  the  Sth  day 
of  Kay,  1881,  and  |003.D3,  with  interest  there- 
on from  the  lltb  day  of  April,  1863:  tbat  eaid 
defendant  aasign  and  transfer  to  the  plaintiff, 
t^  sucb  form  of  conveyance  aa  will  be  recog- 
nized by  the  State  Department,  the  one  equal 
half  of  the  payments  yet  to  tw  made  by  Mexico 
upon  said  award  applicable  to  attomey'B  fee. 
Including  the  amoont  now  in  said  Department 
tpplicable  to  said  puTpose,  and  that  the  defend- 
ant pay  the  costs  of  this  suit  within  ten  days,  or 
that  in  default  thereof,  as  well  as  fn  default  or 
tbe  payment  of  the  amount  found  due  to  the 
Ntd  PoTtet,  execution  do  tsaoe  thenfot,  as 
optHi  Judgment  at  law."  ^^ 

Tha  decree  wu  a  dedakni  in  favor  of  (be 
phintitt  in  regard  to  the  Oonrow  award  only. 
It  did  not  ennt  the  relief  E^^  by  the  bill  In 
Rspect  to  ttte  Paraona  and  Standish  awards  and 
deoeed  nothing  Id  bvor  of  the  plalntjft  ui  re- 
eard  to  tboee  awards.  Therels  ootblnginthe 
teeord  to  show  that  Wtber  par^  app^M  to  the 
gtneral  term  of  tbe  conrt;  but  there  appeon  in 
tbe  reooid  a  decree  of  the  court  In  genetal  term, 
made  December  24,  1888,  which  reads  aa  fol- 
lows; "Thia  canae  came  on  to  be  heard  at  this 
torn,  end  was  argued  t^  counsel;  andtbereup- 
on,  en  thla  94th  day  of  December,  a.  d.  18^, 
epoi  oonMeratioa  thereof,  it  Is  found  by  tbe 
court  tbat  tbe  eqoldee  thereof  are  wiib  the  de> 
fmdaat.  and  tbat  the  imectiTe  awards  of  S. 
KeanwT  Paraona  agaiost  Mexico  and  Mildred 
ftaodlab  acatnat  Mexico  were  not  assigned  and 
dehmcd  by  the  plaintiff  to  the  defendant  as 
secari^  for  the  return  ctf  money,  and  tbat  the 
plaintiff  is  not  tbe  assl^ee  of  any  potion  of 
the  award  of  Hary  Ann  Conrow  against  Mexico, 
but  ibat  tbe  defendant,  Stephen  T.  White,  U 
the  assignee  in  bis  own  right  of  a  moiety  of 
«adi  of  Ihe  said  three  awuds:  wherefore  it  Is 
ccdered,  adjudged,  and  decreed,  by  the  court, 
Ibat  the  Judgment  and  decree  heretofore 
tcmd  in  »Tr-  -'-'-■-•'—  -—•-^■■--  ■- 
aoFetonai} 
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and  the  same  b  heret^,  vacated,  annulled,  and 
held  for  naught,  and  the  bill  herdn  is  dismiaaed: 
and  that  the  defendant,  Stephen  V.  White,  do 
have  and  recover  of  the  plaintiff,  lUchatd  H. 
Porter,  his  costsherelD  expended,  taxed  at  f—; 
and  that  he  have  execution  therefor  as  in  a  suit 
of  law;  and  to  said  order  the  plaintiff  pran  an 
appeal  to  the  Supreme  Court  of  the  tfuiled 
Stales,  which  is  allowed." 

Although  tbe  plaintiB  has  appealed  from  the 
whole  of  the  decree  of  tiie  court  ID  general  term, 
it  is  stated  in  the  brief  of  bis  counsel  that  he 
did  not  appeal  from  the  decree  of  the  court  in 
spedal  term,  and  ia  therefore  concluded  bv  tbe 
failure  of  that  decree  to  award  relief  to  bun  in 
respect  to  tbe  Parsona  and  Standish  claims, 
and  that  the  dispute  in  this  court  is  limited  to 
bis  risAt  to  one  half  of  the  fees  In  the  Conrow 
caae.  Therefore,  although  the  decreeof  the  court 
in  genera]  term  finds  that  the  awards  in  farur 
of  the  Parsons  and  Btaodish  claims  were  not 
asdgned  and  delivered  by  the  plaintiff  to  the 
defendant  as  security  for  tbe  return  of  money; 
and  although  that  decree  further  finds  that  the 
defendant  is  the  assignee  in  his  own  right  of  a 
moiety  of  each  of  those  two  awards;  as  well  as 


auestioD  arises  In  this  court  as  to  any  claim 
e  plaintiff  to  any  share  of  the  Parsons  and 
Standish  awards,  but  the  only  portion  of  the 
decree  of  the  court  In  ecncrnl  term  drawn  in 
QuestioQ  is  that  which  ttcclores  that  the  plaint- 
iB is  not  the  assignee  of  any  portion  of  the  Con- 
row award,  hut  that  the  defendant  Is  the  aa- 
Hlgnee  in  his  own  right  of  a  moiety  of  that 

The  claim  of  Porter  in  respect  to  tbe  Conrow 
award  Is  based  upon  the  contention  tbat  tie  pro- 
cured Musser  to  obtain,  for  a  compensation  to 
be  paid  to  him  by  the  plaintiff,  powers  of  attor- 
ney from  the  le^  represenia^ve*  of  (he  three 
men  who  bad  been  killed.to  prosecute  thecl  aims, 
the  power*  of  attorney  and  contracts  to  con- 
tain the  plaintiff's  name  as  attorney  in  fact, 
with  a  power  of  ■ubstitotion;  that  Musser  pro- 
cured the  powers  of  attorney,  and  coutntcta  in 
writing,  in  each  of  tbe  casn,  for  one  half  of 
the  recovery  aa  a  fee,  but  procured  the  name  of 
Musser  to  be  Inserted  as  attorney,  instead  of  tbat 
ilalntiff'a  comi^aint 

torney'tn  each  of  tbe  three  cases,  by  an  indorse- 
ment on  the  power  of  attorney  itself;  that  the 


the  plaintiff  tbe  aUonMj  In  aB  three  of  the 
cases,  instead  of  Musser;  that,  nnder  these  sub- 
stitutlona,  the  plaintiff  employed  attorneys  in 
Waablngton,  who  with  Um  prosecuted  the 


a  sucoess,  Musser  aiding  In  taking  lesti- 
lonv;  that  the  plaintiff  paid  Mnsser  in  full  f<» 
U  his  services;  tbat  Musser  bad  no  interest  in 


le  cases  were  awaitlnf;  a  bearing. 

It  is  further  urged,  on  the  part  of  ue  piam»- 
Iff,  tbat  It  is  admitted  in  Ihe  answer  of  the  d^ 
fendant  that  there  was  a  verbal  contract  be- 
tween Hnsaer  and  tbe  plaintiff  that  the  plaintiff 
should  f  umlah  tiie  money  and  Muiwflr  ilfftnid  do 

t-   "•    T 


SvTBMta  OauKt  ov  thi  Uhitsd  Stated 


tlie  legal  work,  and  Uiat  the  two  ibould  divide 
tbe  fcea  of  HuMer  undei  the  conCract  with  ihe 
clslmanta;  aod  much  Rran  is  laid  upoD  the  de- 
dsfoo  of  this  court  In  Ptugk  v.  Porttt,  113  V. 


BD  equal  iDterett  in  the  prosecution  and  pio- 
ceeda  of  the  dainu  in  case  of  reoorerjr;"  and 
QpoD  tbe  fact  that  White  was  a  par^  lo  that 
auit. 

But  there  la  no  evidence  in  tbe  case  that  Por- 
ter bad  any  ustjipimeot  in  writing  of  any  In- 
terest in  the  Oonrow  award,  or  anj  written  in- 
atminent  creating  an^  lioi  upon  It,  or  lla 
proceed!,  bj  wa;  ot  fee  w  otherwise,  from 
either  the  claimania  of  that  award  or  from  Mue- 
aer.  TIw  power  of  attorney  from  the  widow  of 
Conrow  to  Uoaser,  dated  December  10, 1869, 
oonuina  no  aadgnmoit  of  aej  apedflc  intcruat 
In  the  claim,  and  the  aabatltuuon  of  Porter  by 
UuBser,  indorsed  on  tuch  power  of  attorner, 
and  dated  July  4,  1870,  onlV  Kates  that  "Rich- 
aid  H,  Porter  Is  snbetitutea  and  authorized  to 


1  under  the  powen  bendnabove  given. 
Under  iliese  views,  the  {daintiff  has  fs 
establish  any  equitable  lien  on  the  Conrow  fund. 


be  paid  out  of  that  fond.  Wright  v.  EUiim, 
68  U.  a  1  WaU.  16  [17:5501;  TUU  t.  OhOd,  88 
U.  8.  21  Wall.  441.  447r23;83S]:  Feugh-r.  Por- 
ter, lU  U.  8.  787,  743  p8:eM,  880].  On  the 
coDtraiy.the  evidence  shows  that  the  widow  of 
Conrow,  recognizing  her  agreement  with  Mus- 
eer  that  he  should  have  at  compensatioa  one 
half  of  tbe  money  which  should  m  awarded  to 
her  on  the  claim,  executed,  on  the  S8th  of 
Marcb,  1873,  a  wriiienpowerof  atlomoy  tolho 
firm  of  Pike&  Johnson,  toprosecule  her  claim, 
which  power  revoked  all  prior  powers  executed 
by  her  ID  that  behalf,  a  like  tiower  bcloK  exe- 
cuted at  the  same  lime  by  the  son  of  iBe  de- 
ceased Conrow:  that  Hia.  Conrow  at  that  time 
agreed  with  UitMer  and  ihe  dnn  of  Pike  & 
Johnson  that  thalflrmandHusscr  should  IWTe, 
between  them,  as  compeosatioD,  the  one  half  of 
whatever  should  be  swarded  to  her  on  the 
claim;  that,  on  the  10th  of  December,  18T8,  she 
made  a  written  request  to  tbe  Becretafy  of  State 
to  pav  one  half  of  Ihe  award  h>  herself,  one 
tourtlk  of  it  to  Musser,  and  one  fourth  of  It  to 
tbe  firm  of  Pike  &  Johnson,  and  that,  on  the  13tb 
of  Februaiy,  1879,  Husser  and  the  firm  of  Pike 
&  JoliDBon,  by  a  written  instnunenl  executed 
hytbem,  assigned  tt  the  derendant  all  their  in- 
terest In  the  Coaruw  claim,  the  award  on  that 


to  an?  relief  affainst  the  defendent,  whatever  be 
may  have  against  Hosaer,  who  Is  not  a  party  lo 
this  suit.  There  is  nolhiag  in  Uie  case  of  Ptugh 
T.  For^tr  which  can  affect  the  chtim  of  the 
plalnttfl  against  the  defendant. 
Uttdttreet^ftht  OowrtMaminQmmvATem 


THOMAS  P.  BAYARD,  SecMtary  of      % 
State,  Pliff.  m  At., 

>L 

nmTED  STATES,  a  rrf.  Stxfheh  V. 

Whitk. 

Itoe  8.  a  Beporiar^  sd^  Sia-atU 

Mandamvi,  toAm  pnip<r— hAa*  not  Awoilt. 

L  The  Witt  of  mandamus  la  a  remedy  lo  oonpal 
the  performanM  of  a  duir  required  by  lav,  when 
tfaepartrseeklivTeUel  baa  no  other  lear>l  xnedr, 
and  tbe  dutr  Kxiaht  to  be  enforoad  li  oMar  and  In- 
disputable.    BotE  requlaltea  must  oonoor  Id  sreiT 


, ,. .^ oonfllaaDS  olatmmad* 

to  t&B  monev  bj  another  paitr.  between  whloh  par- 
ties there  fs  a  iKtsatloi)  lo  lespeot  to  tbetr  licbffkD 
tbe  fund. 

[N0.988.J 
Argwd  Oel.ll,  IM,  1S37.  Decided  ApratS,  1SS8. 

R  ERROR  to  the  Supreme  Court  of  the  Div 
rict  of  Columbia  to  review  a  judgment 
awarding  a  writ  of  mandamus,  commanding 
the  Secretary  of  State  to  pay  the  relatot'  cotuin 
moneya  on  account  of  certain  awarda.    Sa- 


moa^ G 


Opinion  below,  7  Cent  Rep.  841,  5  Mat^cy, 
438. 

The  facts  are  set  forth  in  the  opinion. 

Mr.  WUUaju  A.  Hanrr.  Aut.  Attn-QeH., 
for  plalntlfr  In  error: 

l4o  case  for  a  mandamua  la  made  In  tbe 

Marbury  v.  Haditim,  B  U.  S.  1  Cronch,  W 
(3:60). 

Repeals  by  Implication  are  not  favored. 

CAea  JJeong  v.  U.  S.  113  U.  S.  636  {38:770};  , 
SlaJcey.  K  A  108  U.S. 227 (36:462);  Ited B   - 
V.  ffenrff.  106  C.  S.  500(27:261);  Mittittijm 
Johruon,  71  0.  8. 4  Wall.  475  {18:487};    ™ 
V.  Stanton.  78  U.  8.  6Wnl],M{l8;781); 
V.  77iomp»on.  74  U.  B.  7  WaU.  847  (10:4 
5.  V.  "        '  '  "    '       ----- 
lOa  I 


ifr.  Jwtiee  BUtehfltrd  deUve 

Ion  of  the  court:  (mtHiuI..  >^,  .i.: 

■j  hU  is  a  writ  of  error  to  tbe  8upifiniSJ;™,»» 
of  the  District  or  Colambia,  bioenirffi?,''' ' 
Thomas  P.  Bayard,  Secretary  of  SlJSrr.Tf*'™' 
United  Staloa,  to  reverse  a  Judgmen  iff,^rl??*«i 
by  thai  courl,  in  general  term,  on  l^J^JjMow 
March,  1887,  awarding  to  Stephen  Wb\!a^™'  ^ 
writ  of  mandamus  commanding  thoS'Zjl™'^ 
to  pay  lo  White  certain  sums  of  mooen*™'  "*™« ' 
cally  on  band,  couipuled  and  set  ap«_ 
proper  auditing  officer  of  the  State  q 
mcnt,  on  account  of  certain  awarda  n 
in  the  petition  for  the  mandamua,  ni 
account  of  the  Conrow  award,  (1,8 
account  of  theStandiah  award,  $l,BI9.dL 
on  account  of  the  Parsons  award,  |1  J 

The  petition  of  White,  which  was  file 
28, 1886,  sets  forth  that,  under  the  J<^ 
vention  between  the  United  Slates  and  H^ 
concluded  July  4, 1868, 16  Stat,  at  h.  67rJ 
proceedings  were  had  that  an  awaid  wk"^ 
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f  or  State  to  the 

i  respondent,  ui- 

s  tbat  awards  were 


',  1808,  for  tlieamouDla  aodin 
'  B  named  In  the  said  petltloD, 
_^t  Is  advised  that  tbe  Kaid  re- 
.  White,  doth  claim  an  tnter- 
;  oiw  half  part  of  each  of  the  said 
toA  this  respoodent  doth  admit  ibai 
I  and  Interests  claimed  b7  said  White 
bressid  iren  r«coffnlied  by  one,  althnogh 
ecognized  bj  anotaei,  of  the  predecessors 
is  respondent,  and  pajments  made  to  bim 
-dlngfy ;  but  this  respondent  aalth  tbat  be 
it  impossible, astbematlerDOWBtsDds.U) 
ruize  tlie  claims  and  pretensions  ot  the  said 
«  to  Uke  moieties  of  the  said  awards,  vrilh- 
^nortng  the conflictinKclaims and  preten- 
of  a  certain  lUcbard  H.  Porter,  between 
a  (uid  the  said  White  litigation  in  respect 
^s&ld  awards  Is  now,  ana  for  a  long  time 
a,  pendlDg.  And  this  respondent  fur- 
fctb  that  Be  hath  alwaja  been,  and  is 
;  to  pay  whatever  sum  or  Hums  may 
le  said  moieties,  out  of  moneys  re> 
!r  the  said  Treaty,  from  the  Ifepub- 
in  an  order  and  acquittance 
_S  rival  claimants  of  the  said 
li  your  reepondent  respectfully 
--'^  as  could  be  done  by  him 
;  the  United  Slates  In  a  Uti- 
bar  no  interest  whatever. 
L,  further  answering,  saltb 
a  of  money  mentlooed  in 
\lmed  to  be  dje  and  pay- 
'«  hold  by  him  sablect  to 


"•""■"aJeof  J 


opinion  . 
„  .  term  la  reported  Id  B  Hockey,  488. 
CI  (^t.  Rep.  S41.1 

We  are  of  the  opinion  that  the  demurrer  to 
the  answer  should  have  been  overruled;  that 
the  answer  showed  sufficient  cause  for  a  refusal 
to  issue  the  writ;  and  that  the  petition  should 
have  been  dismissed. 

Tbe  answer  sets  forth  that  the  Secretary  of 
State  "finds  It  imposdhte,  as  the  matter  now 
stands,  to  recoenize  tbe  claims  and  pKtenuons 
of  the  s^  White  to  the  moietlea  of  the  said 


.      .  .   Rfcbard  H.  Porter, 

between  whom  and  the  said  White  litlEation  in 
respect  to  the  said  award  is  now.and  for  a  long 
time  baa  been,  pending/'  and  that  be  has  "al- 
ways been,  and  la  now,  willing  to  pay  whatever 
aom  or  sums  may  be  dtw  on  the  said  moieties, 
out  of  moneys  received,  tmdet  the  said  Treaty, 
from  the  Republic  of  Mexico,  on  an  order  and 
acquittance  signed  by  all  the  rival  claimants  of 
tbe  said  moieties," — which  he  "submits  Is  as 
much  as  could  be  done  by  him  without  em- 
brolllQK  the  United  States  In  a  litlcation  in 
which  It  has  no  interest  whatever."  This  taad- 
equate  ground  tor  a  refusal  on  the  part  of  the 
Secretaij  of  State  to  pay  the  money  in  question 
to  White.  The  answer  alleges  tbat  the  claims 
and  pretensions  of  Porter  to  tbe  moieties  of  tbe 
awaids  conflict  with  the  cldms  and  pretensions 
of  White  to  tbe  same.  This  is  a  sufficient  aver- 
ment tbat  tbe  claims  of  Porter  are  of  the  same 
chi^racter  and  extent  with  those  of  White.  The 
answer  also  avera  that  litigation  in  respect  to 
such  awards  was  then  pending  between  White 
and  Porter.  This  alkgation  necessarily  im- 
plies tbat  tbe  litigation  was  in  respect  to  the 
confiicting  claims  of  the  two  parties  to  the 
moieties  of  tbe  awards,  inasmuch  as  tbe  petition 
states  that  White  Is  the  aaslgnee  of  one  half 
of  each  of  the  awards.  The  Secretary  of  State, 
in  view  of  such  titigatlon,  was  not  bound  to  de- 
cida  between  sacb  conflicting  claims,  after  he 
had  notice  of  them  and  tbat  th^  were  in  liti- 
gation, and  when  hia  deddon  might,  perbapa. 


UT 
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be  ■  different  one  from  what  Out  of  the  comt 
would  be  in  the  UtlgatioD.  The  writ  of  man- 
damuB  ]a  a  lemedr  to  compel  the  perf  onuaoce 
of  a  dutf  ToqubM  bj  Uw,  where  the  partr 
•eehJDg  relief  baa  no  other  Iwd  remedf  and 
the  duty  aou^  to  be  enfoicedia  clear  aod  <ii- 
disputaDle.  Krt^x  (huniv  ▼,  A»pinitalL  65  U. 
8. 84  How.  877, 888  [IB:  TS5, 738].  Bothraqoi- 
■ite»  mnat  concur  In  erery  case. 

It  ia  urged  thai  the  nnawer  to  the  petition,  lo 
far  aa  It  rSers  to  the  coaflictiiis  claims  of  Wbite 
and  Porter  aa  a  ground  for  not  recognizing  the 
claim  of  White,  ia  loanfflcient  aa  a  pleading. 
But  no  aucb  grouod  is  taken  in  the  demurrer 
to  the  uiawer;  and,  independentlf  of  this,  we 
think  thU  the  anawer  waa  niffldent. 

We  ezpreaanooploionaatothe  validity  of  the 
accond  ground  of  def  enae  aet  np  In  the  answer, 
—that  (be  Secietar;  of  Btste  is  not  Invested 
with  authority  over  the  moneys  In  queatioti  in- 
dependently of  (he  Freaident,  and  that  It  la  the 
^g^^n  of  the  Present  that  the  public  inter- 
In  the"'wiSfl*ff»"i'8o;  pajmenta  to  White, 
answer.  'Woa^^t  forth  Id  the 

TAt  decree  ^  ih»  General  Jfen*^ 
and  tte  eate  i*  ramandtd  to  Vie  court 
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»direeiiotHadi»miu  the  petition  far  tlte 


Nat.i 


- N.   T.  121  V.   8.  188(80:805):  Uep- 

bvm  \.  Oarlitle  SiAool  Dinetori,  «0  U.  S.  88 
Wall.  460(28:113.) 

The  necessary  result  of   the  action  of  Iha 
State  Board  of  Equalization  was  not  a  dla- 
crlminalion  probiblled  by  the  Act  of  Congress. 
Oummings  t.  Merehanti  Nat.  BaTUe,   101  U, 
S.  158  (35: 003);  Slate  B.  B.  Tax  Com*.  92  O. 
8.  675  (33:668):   Pdton  t.   Comntreiai    Nat. 
Bank,  101  U.  8.  143  (25: 901);  Stanlty  v.  Al- 
bany Oountff,  131  U.S.  1586(80:1000);  Merean- 
liU  Bank  r.  if.  T.  mpra;   William*  v.  AliMuy 
Oounts.   13S  n.   8.   154  (80: 1088);  DaBen),orl 
v..   *>—jc^_i)atenmrt  Board  of  &uatitatioa, 
I.  88  (81:  94);  German  Sat.  Bank  t. 
.  103  U.  8.  733(28:469.) 
The  statute  does  not  permit  the  deduction  of 
Indebtedness  from  moneyed  capital. 

EmtuvilU  Bank  v.  Britlon,  105  U.  8.  323 
(36:  lOSay.  E^d.angeBank  v.  Ilina,  3  Ohio  St.  I. 
To  entitles  shareholder  loadeductiunuF  Lis 
individual  indebtedness  from  the  va1us  of  bis 
Block,  he  must  make  the  necessary  aiSdavit  and 
demand. 

WiUianu  v.  Weaver,  100  U.  8.  547  (23: 708); 
mU*  V.  Exchange  Bank,  105  D.  8. 310  (26: 1052); 
^Oanv  Gmntyy.  BtanUy.  Id.  305  (30:1044): 
^  sfey  T.  AJhany  Gninty,  131  U.  8.  63S 
t«/:  iMv)  1 

The  coii.,t_  auditor  had  no  authority  to  cor- 
rect the  tax.    ■  ' 

8taU  V.  i/orttK^m,^  County.  31  Ohio  Su 
^;/i !"  u  \  '^Uar.  88  Ohio  St.  560; 
Bwffer  V  ^ilton  ^nty.  89  Ohio  SL  168. 

W^  W.  W.  B^^^  ^i  j„i^  c. 
suJe,  for  appellee:         \ 

The  rate  of  taxation  InvoHBes  both  the  valua- 
Hon  placed  on  the  property  aflij  the  percentaea 
01  assesBmeot  on  that  valuationK 

Aopie  V.  Weawr.   100  U.    8,    Sto  {25-  705); 
jB«(o»  t.  Oommerciai  Jfti(.  Bank.  iSi  u.  8. 148 
BOl);  Stanley  v.  Albany  Ctiuntji,\2i  U   8. 
643(80:1001);  Aijer-    "  ..  *'41-"-^-,?t 

"8.1090.) 

The  shsrea  of  the  sppellees  are  valued  iNif  her 
than  other  moneyed  capital  in  the  dtyVtmd 
county  where  the  Bank  Is  located  * 

MereantOe  Bank  v.  JK  T  IBl  U.  8  188-mi 
«0:B65-«01):  Pfrtt  Nat.  Bankr.  Luea*  OouXi 
IVwM.  D5  Fed.  Rep.  759;  P^ton  v.  UomraerA 
Hat.  Bank,  101  U   8.  143  (25:  Ml);  Oumnu 
'.MerdianU  Nat.  Bank,  Id.  165  (25:904). 
The  taxation,  without  permitting  the  st 
holder  to  Deduct  the  amount  of  hia  boa, 
Indebtedness,  ia  a  dlscriminiition  forblddjl 
the  Act  of  Congress,  . 

Erannille  Bank  v.  BriUon,  105  Djq. 
(36:1063);  Peojie  y.  Weatei;  100  W^  9 
^85:705);  Camming*  t.  MerchanU  ^»k^  Bank 
101  U.  8.  153(25:  903);  Albany  CwitoXT  S(^ 
ley,  105  U.  8.  305  (26: 1044);  ^cr^tcJiiu  Bank 
J.N  r:i31tJ  8.  155^157  (30:90/70^^;  si^ 
Uy  Y.  Albany  Count!/,  Id.B4a  (30f  l.eiooi ) 

The  restriction  in  section  520'tl,Kuioliarmonj 
with  Ohio  cases,  ward 

fir»W  Bank^  Sin^.  ftdi  wfQUoSt.  16;  fW- 
(WIT.  Oomtneretai Nat.  Batbder ^^ffo. 

Jfr.  JW(tM  Mlltar  deU,  Stat.  „_j  ,i«  oplidon  of 

^        ,mr.8. 
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Tliii  ti  so  appeal  tioai  the  drcalt  Court  of 
4be  United  Stales  for  the  NoTthem  DlBtrict  of 
Ohio.  '' 

The  HocantUa  Hatlonal  Bank  of  ClenUad, 
Ohio,  bioDKht  thia  anlt  agonal  Hontlo  N. 
WUtbeck,  UM  ^tpellant  bm,  aa  TNasurer  of 
Cnyaboa  Ooontf,  In  that  Btate,  in  whfcli  the 
Citj  <rf  ulereland  ia  located,  to  reatrain  him 
fn>m  the  ooQectlon  of  certain  taxes  levied  upon 
tlie  aliaraa  of  the  capital  Mock  of  that  Baidc. 
The  safaetantial  all^atjons  of  the  bill  are  that, 
npoo  the  assesament  of  Iba  Talne  of  the  ihaies 
of  III  c^tal  Mock  lor  purposes  of  laxalton, 
tb^  were  esdmated  at  siztj-flTe  cents  on  the 
dollar  of  ihelr  real  vahie  In  mooe;;  wbUe  aU 
other  personal  property  in  the  City  of  Cleve- 
land and  Oountj  of  Cuyahoga,  including  the 
■DODejed  capital  in  the  bands  of  lodmdual 
diizeoa  of  said  ciiy  and  county,  was  estimated 
at  only  sixty  cents  upon  the  same  basis. 

This  occiuTed  in  the  followiog  monaer.-  The 
auditor  of  Cuyabosa  County,  in  accordance 
with  Ute  rules  and  practice  adopted  for  the 
valuation  of  other  moneyed  capital  of  individ- 
uals, fixed  the  taxable  value  of  these  bank 
■bares  at  00  per  centum  of  their  true  value  iu 
money,  and  certlfed  and  transmitted  the  same 
to  the  annual  Stale  Board  of  Equalization  for 
incorporated  tmnks.  This  t>oard  made  au  or- 
der incniasiDg  the  valuation  to  OS  per  centum, 
which  latter  value  was  certified  back  to  the  au- 
ditor aod  by  bim  pl&ccd  upon  the  lax  duplicate 
for  the  year  188S.  This  was  delivered  to  the 
defendant,  the  Treaaui«r  of  said  County,  (or 
the  collection  of  the  taxes  thereon. 

Another  point  made  by  the  bUl  was,  that 
while  the  Statutes  of  Ohio  permit  the  taz^myer 
owning  moneyed  capital  suoject  to  taxation  to 
make  a  deduction,  from  the  amount  aaaeased 
■gainst  him  on  accoimt  of  credits,  of  the 
amount  of  tiis  bona  fide  Indebtednees,  no  such 
provlaion  is  made  in  n^ard  to  the  indebtedness 
(rf  anv  bolder  of  bank  stock.  The  bill  sets  up 
as  allected  by  this  proposilioD  the  names  of 
certain  aharehotders  of  the  plaintifC  bank,  who 
daim  -  that  they  should  be  allowed  thia  deduc- 
tion for  tb^  indebtednege  upon  the  taxable 
valoe  of  their  bank  sharea. 

Tbe  caae  waa  tried  before  the  circuit  and  dis- 
trict Jod^,  ■ttting  together,  and  a  certificate 
of  a  division  ot  oi^ion  waa  made,  accom- 
panied by  a  atatemeat  of  the  facta  on  which 
the  diOerence  aioae.  A.  decree  waa  entered  in 
«ccordance  with  tbe  opinion  of  the  circuit 
judge,  enjcrfning  the  coltectim  itf  the  amount 
reiwnented  by  tb«  dUtetence  between  SO  and  60 
per  oantsm  n  the  actual  value  ei  the  stock, 
and  grantlag  the  relief  asked  for  by  tbe  ahaie- 
boldas  who  daimed  a  deduction  on  account  of 
their  indebtediMas,  exo«)t  as  to  three  of  them. 

Aa  n^anla  the  aUegattoo  of  a  discrimination 
iMtuM  the  MocUioldera  on  account  of  the 
abaiea  held  by  them,  caused  by  the  increaae 
In  tbe  asaosment  of  S  per  centunt  made 
by  tbe  State  Botfd  of  EquaUzation,  tbe  matter 
l>  not  altogetber  free  from  difllculty;  but  we 
■n  el  opimon  that  there  la  such  a  discrlm- 
WtkM  M  la  forUddeo  by  section  6219  of  tbe 
fevtead  Statntea  of  tbe  United  States.    It  U 

MaiBly  tme  that  the  tax  upon  personal  prop- 

i\y,  iacliiding  Uie  moneyed  capital  of  private 

llaeiM,  In  Cuyahoga  County  is  made  upon  an 

AUuia  of  sixty  per  centum  of  its  cash  value 

WD.  a. 


in  all  cases  except  with  regard  to  bank  atocksi 
and  that  in  regard  to  these  the  valuatton  It  filed 
upon  the  asme  basis  at  OB  iwr  centum.  It  la 
probably  the  fact,  aa  alleged  by  the  counsd  (or 
the  treasurer,  that  the  stale  board,  having  these 
alocka  tinder  cooildentlon,  may  have  made  a 
truer  eaUmate,  and  may  have  equalized  their 
asaeesed  value  over  the  entire  Stale;  but  this 
equalizatira,  from  tbe  very  Datnre  of  tbe  f uno- 
tlousand  powers  of  that  body,  merely  has  nt- 


stock  ot  all  Incorporated  banks  In  tbe  State 
equal  in  valuation  for  the  purposes  of  taxation, 
so  far  at  relates  to  their  actual  cash  value. 
This  board  hat  no  other  power  than  this;  It 
has  no  capadty  to  equalize  the  valuation  of  [1981 
bank  shares  for  taxation  as  compared  with 
other  moneyed  capital  in  the  Stale.  Such  capi- 
tal may,  therefore,  have  a  valuation  very  much 
below  ila  real  value,  and  even  vei?  much 
below  the  conventional  rate  fixed  upon  bank 
stocks  by  the  action  of  this  body,  and  that  re- 
sult almost  necessarily  follows  in  this  case  from 
the  nature  ot  the  powera  which  have  been  con- 
ferred upon  it.  While  It  hen  the  power,  and  it 
is  made  Its  duty,  to  take  the  valuation  of  bank 
sharea.  as  reported  to  it  bj  the  auditor  of  Cuya- 
hoga County,  and  make  a  comparison  tjetween 
it  and  the  reports  of  the  same  character  made 
to  It  by  tbe  dghty  otber  counties  In  the  State,  it 
receives  no  such  report  in  regard  to  any  otber 
moneyed  capital.  There  is  no  means  furnished 
It  for  the  purpose  of  making  a  comparison  ot 
tbe  proportion  which  tbe  aaseeament  lustalna  to 
the  true  value,  as  between  the  banks  and  the 
other  moneyed  capital  ot  the  State,  in  the  differ- 
ent countiesthereot.  While  it  is  not  an  absolute 
necessity  that  this  method  should  result  In  a 
discriminatian  axaiost  tlie  national  banks,  it  is 
one  of  the  probabilitiea,  as  has  happened  in  Ibis 
case,  that  it  may  produce  such  a  result  which 
shall  be  unfavorable  to  those  institutions. 

Section  38M  of  tbe  Revised  Statutes  of  Ohio 
enacts  that  an  annual  county  board  for  tbe 
equalization  of  the  real  and  peraonal  property, 
moneys,  and  credits  in  each  county,  exclusive 
of  dtles  ot  tbe  first  and  second  class,  sball  be 
composed  of  tbe  couatv  commiasionera  and 
county  auditor,  who  shall  meet  at  the  ofllce  ot 
the  latter  in  each  county  on  the  Wedneeday 
after  tbe  third  Monday  in  May,  annually.  It 
la  provided  tbat  thia  board  shall  have  power  to 
hear  complaints  and  to  equalize  tbe  valuation 
of  all  real  and  personal  property,  mooevs,  asd 
crediia  within  the  county.Qlt  ia  nnaer  this 
statute  that  the  aaaeannent  was  made  which  the 
auditor  onllfled  to  the  State  Board  of  Kquali- 
zation.  No  complaint  has  been  made  that  tbU 
aaaaaament  upon  tbe  capital  shares  ot  the  plaint- 
UI  bank  waa  in  any  wise  imequal  as  regards 
the  aseeetment  upon  other  moneyed  capital. 

The  organization  and  method  of  proceeding 
ot  the  Slate  Boaid  ei  Equalization  for  incor-    tie?) 
pomted  banks  Is  provided  for  in  tbe  followinc    ^ 
sections  of  the  Bevised  SUtulee  of  Ohio.  1S60: 

"Sec  3806.  <As  re«nacted  March  9,  1888- 
80  Ohio  Laws,  OG.)  The  governor,  auditor  ot 
State,  and  attorney-general  shall  constitute  a 
board  tnr  the  equalization  ot  the  shaws  of  in-"'- 
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MturtBAf  ntdbtnkato  Ihe  county  audltors.and 
tbe  valoa  of  uid  itures  aa  fixed  or  tbe  county 
u^ton,  M  tlie  Bune  Bhall  have  been  reported 
by  tbe  county  audllon  to  the  Sl&te  auditor. 

'  'Sec  2809.  (As  amended  March  9, 1883 . 
Obio  Lawfl.SS.)  Said  board  aball  bear  compUinti 
and  equalize  ihe  value  of  said,  abaies  according 
to  the  rnlea  prescribed  l^  this  title  for  valuinK 
ftnd  equaling  the  values  of  raal  and  personal 
property:  aoa  U  in  tbe  Judgment  of  the  board, 
or  a  majority  of  them,  tbe  aggKgale  valne  of 
all  the  hank  property  M  reported  to  said  board 
by  the  cooDty  auditors  is  below  lis  true  value 
In  monef,  they  may  Incnwte  or  diminish  the 
value  of  said  diarea  by  aucb  a  per  cent  a*  will 
equalize  said  slates  to  their  true  value  In 
tnoneyi  provided,  that  said  board  aball  not  in- 
crease or  reduce  the  grand  aggrejcate  value  of 
bank  tiiarea,  aa  returned  by  the  several  county 
audilon,by  more  tbaa  twenty  (SO)  per  centom. 

It  Is  obvious  from  these  two  aeclions  that  tbe 
only  power  of  thii  board  la  to  diminish  or  in* 
crease  the  asseaGed  value  of  the  shares  of  stock 
by  such  a  per  centum  as  will  make  them  equal 
among  themselves,  and  that  there  is  no  power 
of  equBlizntlon  so  far  as  other  personal  proper- 
ty, is  coocerned  or  In  comparison  with  other 
moneyed  capital  in  tbe  bands  of  Individuals. 


for  valuing  and  equalizlnfi  the  values  of  real 
and  personal  property"  does  not  authorize  a 
comparison  of  the  value  of  bank  sharea  with 
that  of  real  and  personal  property,  but  Is  only 
intended  to  have  regard  to  the  mode  of  pro- 
cedure, inch  aa  laying  before  that  body  tbe  re- 
ports of  tbe  county  aodilora,  beartn  g  complaints, 
and  equalizing  the  assesameats  as  between  the 
(be  shares  of  the  different  banks.  Therefore 
In  the  order  t: 

bank  abarei  _  .  , 

over  the  Blate,  and  cenSed  this  increase  of  6  per 
'  centum  upon  tbe  asscnmeot  to  the  auditor  of 
Cuyaboga  County,  it  had  no  purpose  to  change 
or  to  equalize  the  assessment  In  its  relation  to 
other  moneyed  capital  of  the  State,  of  the  City 
of  Cleveland,  or  of  tbe  County  of  Cuyahoga. 
It  is  said,  however,  that  the  standardof  com- 
parison required  by  the  Act  of  Congress  is  the 
aneasment  of  all  the  banks  in  the  State  with  that 
upon  moneyed  capital  all  over  tbe  State  and 
that  there  la  no  endence  presented  in  tbb  suit 


that  there  was  any  discrimination  against  Oie 
Bank  If  the  standard  of  comparison  bere  sug- 
gested is  the  one  which  afaould  govern.    There 


la  evidence  that  tbe  rule  which  was  adopted  by 
tbeBoaidofEqualisatloa  Of  Cuyahoga  Coun^, 
'  of  dzinKtbessaestmentatOOperoeDtumofthe 
csah  value  of  the  iwoperty,  ^«v^ed  In  eleven 
other  counties  of  tbe  State.  It  is  also  a  fact  that 
in  regard  to  fl>ose  conodes  tbe  dhcrimlaatlon 
against  the  national  banks,  as  oom^sred  with 
other  moneyed  capital.  Is  eelabBsbed. 

This  alone  would  be  raffldent  to  establish  a 
dlscrimiDatloD  as  to  08.6  mills  out  of  the  entire 
rate  of  36  mills  on  tbe  dollar  of  valuation;  It 
being  found  as  a  matto-of  fact  that  96  mllla  was 
tbe  entire  tax  levied  upon  all  the  proper^  In 
the  County  of  Cuyaboga  under  this  assessmeni, 
of  which  the  amount  of  38.6  mills  was  exclu- 
sively devoted  to  county  and  city  purposes,  and 
but  2A  mills  was  levied  for  slate  purposes. 

While  It  might,  perhsjts,  be  phuiBibly  Mtid 
IN 


that  in  regard  to  taxation  for  state  punwaei,  the 
rule  of  comparison  should  Inclu^  the  whole 
State,  It  is  equally  clear  that  for  the  much 
larger  proporfiou  of  tax  levied  for  county  and 
dty  purposes  tbe  asBessmeot  upon  tbe  moneyed 
capital  of  tbe  ddzens  in  such  county  and  city 
should  fumisb  the  standard  bv  which  the  in- 
equali^  of  taxation  should  be  determined. 

As  it  has  already  been  Shown  that  tbe  board 
for  the  equalization  of  the  shares  of  Incorpo- 
rated bmlu  had  ndlber  tbe  auibcrity  nor  tbe 
means  to  establish  and  equalize  the  a9<>es?ment 
of  the  sham  of  all  the  banks  of  the  Slate  nitb 
the  other  moneyed  capital  of  the  Stale,  we  do 
not  very  well  see  how  the  oral  tMtimony  of 
witnesses  offered  to  establish  this  unifonnityof 
assessment  could  do  so;  and  if  it  could,  how  it 
was  competent  to  do  It  In  the  face  of  tlie  fact 
that  the  boutl  bad  no  sucb  power. 

In  regard  to  tbe  deduction  of  their  bona  fids 
Indebtedness,  claimed  on  the  part  of  certain 
owners  of  shares  In  the  plaintiff  bank  from 
the  assessment  levied  upon  such  shares,  the 
court  finds  that  no  demand  was  made  therefor, 
"either  by  tbe  complainant  or  by  any  of  its 
shareholders,  until  tbe  ITtb  day  of  Di.'ccmber, 
A.  T>.  IB8S,  a  date  prior  to  the  commeneement 
of  this  acHou,  at  which  time  the  entire  process 
of  tbe  appraisement  and  equalization  of  tho 
value  of  said  shares  for  taxation  had  been  com- 
pletod.  and  the  tax  dnpllcate  for  said  year  bail 
been  delivered  in  accordance  with  law  to  the 
Treasurerof  Bald  County,  for  tbe  collection  of 
sidd  taxes;  but  the  laws  <df  Ohio  make  no  pro- 
visions for  tbe  deduction  of  the  bona  fide  in- 
debtedness of  any  shareholder  from  the  share* 
of  hia  stock,  and  provide  no  means  by  which 
said  deduction  can  be  secured." 

Under  the  decision  in  HHU^.ExtAange  Bank, 
105  n.  B.  819  [36;  10G2],  we  are  of  opinion 
that  the  Bank  was  entitled  to  relief  In  the  cases 
of  all  the  shareholders  named  In  tbe  bill  (ex- 
cept James  A.  Bamett,  Robert  L.  Cbambcr- 
lain,  and  James  Parmalee),  and  that  the  fact 
that  they  did  not  make  an  earlier  demand  tor 
the  deduction  of  tbeir  indehtedness  from  tbe 
assessed  value  of  the  shares  of  their  bank  stock 
does  not  defeat  their  right  to  have  it  made  by  Lbta 
bill  In  (±ancery,  for  tbe  reason  that  the  court 
expreaatv  finds  that  "the  laws  of  Ohio  make 
no  provUoo  for  tbe  deduction  of  the  bona  fide 
indebtedness  of  any  shareholder  from  tbe  ebares 
of  bis  stock  and  provide  no  means  by  which 
said  deduction  can  be  secured."  ' 

This  was  predsely  tbe  case  to  regard  to  fii'Os 
.  Etee/iange  Bank'ia  which  tbe  court  said: 
"We  are  of  opinion  that,  considering  tbe  de- 
cision of  the  Court  of  Appeals  of  New  York, the 
action  of  the  assessors  m  the  case  of  Wllliama, 
and  their  own  testimonr  in  this  case.  It  is  en- 
tirely clear  that  all  afBoavits  and  demands  for 
deduction  which  could  and  migbt  have  been 
made  would  have  been  disreeanled  and  uit- 
availing,  and  Ibat  tbe  assessors  oad  a  fixed  pur- 
pose, generally  known  toallpersonsinteresled, 
that  no  deduduon  for  debia  would  be  made  in 
the  valuation  of  bank  shares  for  taxatloiL  It 
Is,  therefore,  not  now  essential  to  show  such 
an  offer,  when  It  Is  established  that  there  were 
debts  to  be  deducted,  and  when  tbe  tnatter  ta 
lU  infi^ri,  the  taibdns  unpaid." 

In  regard  to  allof  tbediarebolder*  claiming 

this  deduction,  except  Bamett,  Ohamberialn, 
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•nd  Funiftlee,  tlie  conK  Biidi  that  tbe  allega- 
tloBS  of  the  bin  are  tnie,  but  that  as  lo  them 
the;  are  untmo.    It  theRrors  graated  relief 


obaerred,  hoirerer,  that  the  Bank  takea  no  ap- 
peal from  the  part  of  the  decree  denjing  relief 
to  tbMe  three  shareholden. 

Tbeae  princlplefl  require  the  afflrmance  of 
tbe  decrw  of  the  circuit  court;  and  while  Uiere 
wDI  be  found  In  tbem  a  mffldent  answer  to 
the  qneatloni  oertifled  t^  the  Jndgei  of  that 
court,  we  do  not  think  h  neceaw?  to  make  » 
more  apeciSc  answer  lo  each  of  them. 

TIU  deettt  it  i^firmtd. 


UNITED  STATES,  Jjipt, 

9. 

0HAALE8  W.  BEEBB  m  "■, 
(Bee  &  a  Beporier^  ed.  aSB-Sttj 


L  Tbe  attaimT-genend  marfautKate  ■  (alt  In 
the  name  of  tbe  Dnlted  Btatoto  est  ailde  •  petent 
oMatned  fTom  It  br  ftaad  or  mtttake. 

1.  In  caaee  where  tlie  GOTennnent,  altlunurb  ft 
Bomliut)  tilaloUiri  bm  no  raal  Intereet  In  tbe  Uag«- 
tloo,butliaaaIloiTedllaiuuae  to  be  uted  therein 
for  the  aole  benefit  of  a  private  penon,  the  do> 
fBnaca  of  laebee  and  the  statute  of  umltation  are 
'-*-'-  **-- -ameaa In aults  between  pclTate  in- 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  Btatea  for  tbe  Eutem  Dis- 
trict of  Arknnsu,  mstaiDlng  a  demurrer  and 
diamiasinK  an  action  to  set  aride  patents  for 
luxL     J^rTned. 

Statement  br  ifr,  JviUee  LkmNft 
This  is  a  suit  in  eqnl^  brouEbt  bv  tbe  atto^ 
oej-gmenl  on  behalf  of  tbe  troited  States  to 
Mt  aside  and  cancel  certain  patents  inued  In 
faTOt  of  Ih«weU  Beebe.  in  1^  and  18S8,  for 
about  480  acres  of  laod  upon  which  the  present 
City  of  little  Rock,  Arkansas,  is  partly  builL 
Boawdl  Beebe  having  died  many  years  efo, 
this  salt  b  prosecuted  OKatost  his  beirB  and le- 
nl  reprcseotadTes.  It  was  brousbt  In  the 
united  States  Clrcnit  Court  for  the  Eastern 
]>istrict  of  Arkansas,  tbe  bitt  having  been  filed 
on  tbe  81st  of  Jaouaij,  1888.  Tbe  ground  up- 
00  which  it  la  asked  that  sold  patents  may  be 
•et  uride  and  canceled  Is,  that  at  the  dote  of 
their  Issue,  and  for  a  long  time  priur  thereto, 
tbe  United  Stalea  did  not  own  the  land  em- 
braced Id  them,  but  that,  on  tbe  contrai;,  said 


fraudnkntlr  conspired  together  for  tbe  purpose 
of  i«cuiing  said  potenta,  and  by  false  reproMD- 
tatioo^  pretenses,  and  undue  InBoence  persuad- 
ed UM  "coerced  tbe  reginer"of  the  United 
States  Land  Office  at  LltUe  Bock  bito  tbe  be- 
lief that  be  (Beebe)  was  entitled  to  said  patenU 
_ .  .^  .  ._         g0i  njd premises  sold 


kt  l^  leaaoD  of  i 
raudulent  ftwd  y 


The  bill  sets  out  at  considerable  lengtli  and 
with  much  regard  to  details  a  great  amv  of 
allied  facts  connected  with  tbe  usue  of  sala  pa- 
tents, the  former  appropriation  of  the  land,  and 
tbe  alleged  fraudulent  acts  and  practices  of  said 
Beebe  with  reference  to  said  land.  In  sub- 
stance they  are  oa  follows;  That  aald  land* 
were  formerly  a  part  of  the  Quapaw  Indian 
reserration,  but  were  ceded  to  tbe  United  States 
bj  tbe  Treaty  of  August  34, 1818,  and  thereby  ' 
became  pert  of  tbe  public  dom^n;  that  after- 
wards, to  wit,  in  1819and  1820,  they,  witb  oth- 
er lands  not  mvolved  In  this  controversy,  worr 
located  with  what  Is  known  as  "New  Madrlt 


In  accordance  with  tbe  proTlsiooe  of  the  Ad  of 
Congress  approTed  February  17, 1815,  entitled 
"An  Act  for  tbe  Belief  of  tbe  Inhabitants  of 
the  Late  Coiutyof  New  Madrid,  in  tbe  Uls- 
aouri  TerrllOTT,  Who  Suffered  by-Earthquakes," 
S  Stat,  at  L.  811;  tbat  by  virtue  of  said  loca- 
tions all  of  said  lands  were  surveyed,  and  tbe 
survey*  were  returned  to  the  recorder  on  tbe 
17th  of  October,  1890,  whereby  said  lands  be- 
came legally  appropriated  by  the  holden  and 
ownera  of  sola  certiAcatee,  and  thus  severed 
from  the  mass  of  the  public  domain;  that  the 
equitable  title  to  said  lands  tbus  became  vested 
In  the  locators  of  said  ceniflcatee  and  their  as- 
signs, and  was  aflernHrda,  by  proper  Bssign- 
ments  and  conveyances,  traoslerred  to  and  De- 
came  vested  In  one  W.  H.  O'HanL  who  subse- 
quently couveyed  the  lands  in  undivided  moi- 
eties to  Nathanid  Phllbrook  and  Chester  Ash- 
ley; that  in  1834  said  Philbrooh  died  intoaiate. 
seised  and  possessed  of  an  undivided  half  inCer- 
E»t  in  said  lands  beld  under  the  title  aforesaid, 
and  tbe  same  descended  to  blsfatber,  Elipbalel 
Fhilbrook,  a  citizen  of  New  Hampshire  and 
bis  sole  belrat  law,  who,  dying  in  1828,  by 
last  will  and  testament  devised  aU  bis  interest 
In  and  to  said  landn  to  Tbomas  E.  Ellison  and 
sis  of  bis  other  children  andgrandchUdren;  tbat* 
s^d  devisees  nnd  heirs  of  such  as  are  deceased 
have,  byproper  deeds,  conveyed  said  lands  to 


Qalesburg,  HUdoIs,  and  John  F.  < 


and  obtain  patents  thereto  from  t 
Stales;  Ihat  ssld  trustees  applied  to  tbe  United 
Slates  rc-corder  of  land  tiilea  at  St.  Louis,  Mis- 
souri, for  paieot  certificates  In  support  of  s^d 
original  "New  Madrid"  locations,  and,  on  the 
lOtb  day  of  September,  187S,  tbat  officer  issued 
such  certificates  in  the  names  of  the  original 
locators  and  tbeir  legaf  representatives  for 
said  lands,  as  he  was  authorized  to  do  by  theeeid 
Act  of  PebtaaiylT,  181C;  that  afterwards  said 
trustees  made  applicailon  for  patents  for  said 
lauds  to  theproper  United  StHteB  authorities, 
but  that  siicb  patents  were  refused  because  of 
the  existence  of  the  outstanding  patCDts  issued 
to  said  Beebe  as  aforesaid;  tbat  from  the  time 
of  s^d  locations,  surveys,  and  returns  in  1819 
and  1820,  up  until  the  issuance  of  tbe  Beebe 
patents  In  1838  and  1839.  tbesaid  New  Madrid 
locations  were  the  only  titles  to  said  lands,  and 
under  them  tbe  Town  of  Little  Rock  was  laid 
out  and  built  on  «ld  lands,  was  duly  Incorpor- 
ated, and  coul^ed  bnndieds  of  mhabllants 
prior  lo  and  at  tbe  time  when  ooid  patents  were 
bsued;  (bat  said  Beebe  pateata  were  Ismed  on 
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cerUlD  prMmptlon  float  clalnw,  bU  located 
about  tbeTearlSSS,  anderthe  provkioiiaof  the 
■ecoDd  KctloD  of  Ae  Freemptioa  Act  of  Mav 
.  30. 1880,  and  tlie  Amendato^  Act  of  July  li, 
1833,  4  tftat.  at  L.  420, 60S.  but  tbat  such  pre- 
«mplioii  locatioiit  ven  fraudulent  and  Toid, 
because  the  lands  had  already  been  appropri- 
ated by  Ibe  New  Madrid  certificates,  were  at 
that  time  occapled  and  Improved  by  actual  set- 
tlers, and  were  consequently  not  subject  to  pre- 
empuoa;  that  said  Beebe  nerer  procured  the 
consent  of  said  settleia  to  the  location  of  s^d 
preemption  floats  and  the  Issue  of  said  patents, 
as  required  and  provided  by  the  said  preemp- 
tion Acts  and  the  regulations  of  the  General 
Land  Office,  but.ontt^contrary,  imposed  upon 
the  officers  of  the  Land  Department,  and  in- 
duced them  to  believe  that  be  had  complied 
with  the  law  and  the  regulations  In  every  re- 
spect, when  In  (act  his  evei;  act  in  procurine 
said  patents  was  done  in  violation  of  law  and 
{S4i;  waspartof  aconspiracy  todefraudthe  United 
States  and  the  holders  under  said  New  Madrid 
locations,  and  that  in  furtherance  of  said  con- 
spirary  said  Beebe  entered  into  a  so-called  bond 
to  convey  to  the  orielnal  holders  and  claimants 
of  said  lands  the  title  which  he  was  to  and  did 
cc<]uire  bv  the  inue  of  said  patents  on  sold  float 
claims,  wnlcb  he  afterwards  fraudulently  failed 
and  refused  to  do,  all  of  which  was  fraud  on 
the  United  Slatea  and  other  claimants  to,  and 
settlers  upon,  said  lands- that  all  defects  of  the 
said  New  Madrid  Act  and  of  the  locations  there- 
nnder  have  been  cured  by  subeequent  Acts  of 
-Congress  and  the  opinions  of  the  atlomeyeen- 
«ral  and  decisions  of  the  Department,  and  by 
'dedsioDS  of  the  Supreme  Court  of  the  United 
Ststee  construing  the  same:  and  that  said  loca- 
tions of  said  floatsand  tbeissuanceof  said  Bee- 
be patents  were  allowed  undera  misconception 
-of  the  law,  procured  by  undue  means  and  in 
violation  of  the  law,  and  the  same  are  null  and 
void,  and  ouchl  in  equity  and  good  conscience 
to  be  canceled. 

The  defenses  relied  on  In  the  court  below,  by 
way  of  demurrers  and  pleas,  were  (l)the  want 
<ir  BUthorityintheatiomey-generBltoflleablll 
for  the  annulment  of  a  patent  in  a  case  like  the 
present:  (2)  that  the  claim  is  barred  by  the  Stat- 
ute of  Limitations;  (8)  that  the  clalmsued  upon 
Is  stale;  (4)  that  the  plaintUf  has  no  equity  to 
-maintain  this  suit;  and  that  aU  this  appears  up- 
on the  face  of  the  bill  itaelf.  The  demurrer  to 
the  blU  was  sustalud,  and  the  bill  dtsmlased, 
from  which  decree  of  dismissal  anapptnl on  be- 
liaU  of  tbe  United  States  brliiptbiBcaseher& 

Mr,  Henrr  H.  Bftk«r,  for  appellant: 
At  the.  time  the  selections,  sales,  and  conflr- 
matlons  were  made,  and  patents  issued  whose 
cancellntloo  is  asked,  said  lands  were  all  appro- 


StOffdonlT.  Chan^eri,  48  U.  8.  2  How.  384 
<n:aa9);  Barry  y.  OambU.  44  U.  8.  8  How. 
82  (11: 479);  Lemeur  v.  Price.  58  U.  a  18  How. 
69  nS:  893);  Sale  v.  Qainet,  68  U.  8.  S3  How. 
144(16:364);  TFi(A«rip<wft  v.  Dt(n<wn,  71  U.  8. 
4  Wall.  218  (18:  843);  Bteior  *.  AilOey,  78  U.  8. 
«  Wall.  143  (18:  738);  Bat  Bpringi  Caie»,  93  U. 
S.  698,  718  C38:  690,  696). 

All  patents  mud  certiflcatee  for  lands  so  ap- 
propriated are  void. 


ingMi  „  __    _. . 

877  (14:  4&)  and  cases  above  dted:  Raidiart  t. 
Felp*,  78  U.  B.  8  Wall.  160  (18:  849);  Alherlan 
V.  FincUrr,  96  U.  B.  618  (24:  782). 

Tbe  law  forbids  a  sacond  patent  until  the  first 
be  canceled. 

BU»M  T.  Pmnm,  49  U.  S.  8  How.  817  (12: 
1095);  DomcU  v.  Ik  la  Lanto,  61  U.  S.  20 
How.  39  (15:  894);  Mo9r«  v.  BtMin*.  96  U.  S. 
S30  (24: 848):  Wirth  v.  Bratuott,  98  U.  8.  113 
(26:  86).  "> 

It  is  the  duty  of  the  United  States  to  seek  to 
annul  nnd  vacate  those  instruments. 

U.  3.  V.  Uvghet,  62  U.  8.  11  How.  663-668 
(13:  aOa-8i6);  U.  8.  v.  Stone,  69  U.  S.  3  Wall. 
525  (17:  766);  Sughtt  v,  U.  8.  71  U.  8.  4  Wall. 
233-236  (18:  303,  304);  4  Ops.  Attys-Gco.  149. 

Tbe  proper  course  to  be  taken  to  set  asido 
the  frauduient  patents  and  titles  is  the  course 
DOW  adopted  by^the  United  states. 

Oarland  v.  Vynn,  61  U.  S.  30  How.  6  (16: 
801);  l4/Ue  V.  Arkaruat,  68  U.  8.  23  How.  193 
(10:  806):  Undtes  f.  Bawet,  67  U.  8.  2  Black. 
569  (17:  26T):Minne»ota  v.  Balehdder.  68  U.  8. 
1  WaU.  109  (17:  651);  Slark  v.  Starr.  78  U.  S.  ■ 
6  Wall  403  (18:  925);  Johiuon  v.  Toteiley.  80 
U.  8.  13  WalL  72  (20:  485);  Samtm  v.  Smilen, 
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The  decision  of  tbe  land  offices  in  Issuing 
a  land  patent  Is  not  conclusive. 

Johnton  V.  Tmcstey.  rupra;  8hmleu  v.  (knum, 
81 U.  8.  830  (23:  iiA);  Moore  v.  Sob&im.  tupra; 
Marqtui  v.  Fritbit,  101  U.  8.  478  (35:  800); 
Sl^  V.  3t.  LouU  BnuiUng  A  B^.  Oo.  106  U. 
S.  454  ra7:  229). 

The  United  Stales  are  not  bound  by  any 
Statutes  of  Limitations  not  imposed  by  Ooa> 
grcss,  and  hicbee  cannot  be  Imputed  to  tbe  Gov^ 
emment. 

U.  8.  V.  Kirtpatriek,  22  U.  S.  B  Wheal.  720 
(6: 199);  Smilh  v.  P.  A  80  U.  8.  6  Pet  892  {8: 
180);  Burgeu  v.  Gray,  67  U.  8.  16  How.  48 
(14:  830);  Oibton  v.  CtunilMU,  80  U.  8.  18 
WalL  82  (30:  634);  OavtKn  v.  U.  3.  97  U-  S. 
564  (24:  1009);  K  8.  v.  ThompKn.WU.  8.  430 
(25: 194);  U.  8.  v.  Boar,  3  MoBon.  812;  U.  0. 
V.  William*,  5  McLean,  1S8:  Sataringea  v.  U. 
a  11  QUI.  &  J.  878;  U.  8.  v.  Soathem  (Mora- 
do  OmU  A  Toaa  Oo.  6  HcCraty,  673. 

Memr*.  U.  M.  Roaa  and  &  TT.  WOtiam*, 
for  appellees: 

It  does  not  appear  that  tbe  ntt  w«>  proeecu* 
ted  by  the  attomey-xeneraL 

n.  8.  V.  Flint,  4  Sawy.  8S-.  P,  8.  t.  Throdt- 
mm-ton,  98  U.  8.  70  (25:  96), 

The  attomey-geneivl  has  no  rlgbt  to  file  the 
bill. 

U.  &  V.  Minor.  114  U.  8.  24S  (29:  114): 
Moore  v.  BoUtnJ.  06  U.  8.  680  (24:  848);  U.  8. 
Sehvrt,  103  U.  S.  404  (36:  174);  Sthw  t.  Ladd. 
74  tr.  S.  7  Wall.  228  (19: 141);  Steel  v.  St.  LauU 


In  Mahn  v.  ffanxiod.  112  TT.  S.  866(38:  669), 
the  court  said  that  a  patent  can  only  be  avoid- 
ed bv  a  direct  proceeding. 

The  decision  of  the  land  offlcen  on  a  matter 
within  their  Jurisdiction  Is  of  Ibe  same  forca 
and  efficacy  as  a  Judgment  of  a  court. 

3tea  V.  St.  LovxtSmdting  A  Ref.  Go.  106  U.  B. 

447  (ST:  226);  Moore  v.  iMWmt.  96  U.  8. 683(34: 

849);  i^r.  AinA^£0n(tM«y,6J.  J.  Marsh. 

127D.S. 


Digilizcd  by  Google 


Ukitsd  Statu  t.  Bsebs, 


TJ.  8.  T.  &*ure.  102  U.  8.  401(96:  17B);  Qum^ 
-v.  CbOan,  lU  TJ.  8.  426  ^6:  802);  Mairqan  t. 
FriMe,  101  D.  g.  476  (20;  801);  Lantdale  t. 
AimMi,  100  U.  8. 118  (2S:  Se9.) 

If  the  hdiB  of  Philbrook  hftd  a  nlld  olafm 
<hej  mlf^  sbukdon  ik 

£buw  y.  TiObot,  61  Tex.  467;  Tkomton  v. 
Mvrray,  SO  Tex.  161;  JfinUrv.  OrommOin,  09 
U.  8.  IS  How.  67  (16: 37B);  MaeSatl  v.  £iuft>n, 


S  0. 8. 19  Wall.  680(22: 214);  lYemortl  v.  U.  i 
«8U.a  ITBow.S^llB-.Ul):  FruTuJiY.P^an. 
88  U.  a  172  (28:  BIS);  ffr^non  t.  .i*(or,  48  U. 
&  SHOW.  819(11:263). 

The  beirs  of  Philbrook  sie  ertopped  from 
•ettiDg  up  uif  claim  to  tbe  taod. 

Dankv-r.  B«tor,10Ark.213;  KiaBT.BfooM. 
18  Ark.  165;  Bo}tu>T  t.  Eanlu,  22  Ark.  CSS; 
CAapman  t.  CAapTnan,  S9  Fa.  214;  Cumbvr- 
Amd  FiiJbtr  B.  It.  Co.  v.  JfeZ^naAan,  Id.  28. 

The  claim  ia  barred  b;  the  Statute  of  Llmi- 
t»tioiifi  and  thla  fact  appears  on  the  face  of  the 
till. 

Wheie  this  b  the  case  the  obJectioD  may  be 
made  br  demurrer. 

LaamiaU  t.  SmiA,  106  U.  8.  SSI  (27:  210); 
Bradttreet  t.  EuttHtKton,  80  U.  S.  S  Pet.  446 
A:  186);  Veorhea  v.  Bank  of  U.  8.  36  U.  8.  10 
Pet  473(9:499);  Bryanf.  JTM-qtfA,  60  U.  S.  IS 
Bow.  384  (10:  674);  Co^  t.  BwAatum,  SO  U. 
8.  23  Wan.  458  (SS:  142). 

In  DO  courts  have  the  Statntee  of  Limitation 
been  more  favorably  construed  than  in  those 
-  of  the  United  Stales. 

Beii  Y.  MorritoR,  26  U.  a  1  Pel.  860  (7: 178); 
JleClimy  v.  aOliman,  28  U.  B.  8  Pet.  ii78  (7: 
«76);  Havkiru  t.  Barney,  80  U.  8.  0  Pet.  466 
(8:  193);  Wright  v.  Maditon,  SB  U.  8.  18  How. 
«7  (15:  2^. 

After  nich  great  laches,  the  suit  will  not  He. 

MaeEay  v.  Sn^on.  86  U.  5.  19  WaU.  619 
<22:  211):  (hinningham  t.  AMey.  00  U.  8.  14 
Bow.  879  (14: 463);  V.  8.  v.  StaU  Bank,  96  U. 
S.  86  (24:  64(0;  U.  8  v.  Botluiek,  UV.  B.  66 
<24:  66);  D".  3.  t.  *m<A,  Id.  217  (24:  IIB);  Tht 
Siren,  74  U.  8.  7  Wall.  1B9  (19: 132);  Bnggi  v. 
lAghtioai.  11  Allen,  186;  U.  8.  v.  Buford.  38 
U.  8.  8  l^L  12  (7:  686);  HaU  v.  ZiM*.  102  U. 
8.  MS  (36:  218):  Godden  v.  Kiiamea,  99  U.  8. 
210  (26:  4&tii  WiUiami  v.  IT.  &  92  0.  B.  461 
(28:498). 

Jfr.  Ju»tie6  limmMir  dellrered  the  opinion 
of  thecoort: 

The  points  Involved  in  the  pleadlnga  and 
nude  before  the  cnnrt  below  have  beeu  pre- 
■eoted  and  urged  with  mach  earaestnesi,  both 
ta>  the  brief  and  in  the  oral  argument  of  coun- 
•el. 
^^,  FiisL  As  to  the  right  of  the  attorney-general 
t***!     to  bring  Ibis  suit. 

The  aatborlty  of  the  attorney -general,  under 
the  Constitution  and  laws  of  the  United  Statee, 
to  institute  a  suit  in  the  name  of  tbe  United 
States  to  set  aside  a  patent  alleged  to  have  been 
obtained  by  fraud  or  other  mistake,  whenever 


DOW  be  accepted  as  settled  that  tbe  Cniled 
States  can  properly  proceed  by  bill  In  equity  to 
have  a  JndldaJ  decree  of  nullity  and  an  order 
of  cknoellatlon  of  a  patent  issued  in  mistake 
or  obtained  by  frand,  where  the  Government 
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has  a  direct  Interest,  or  la  imder  an  ubtlgaLion 
respecting  the  relief  Invoked.  Bee  the  opinion 
of  tbe  court  delivered  tij  Mr,  Jtuliee  Miliar  in 
United  State*  V.  SanJaeintaTin  Oompany,  125 
U.  8.  273  [81:  747],  decided  this  tarm  of  the 
court 

Even  if  it  had  not  thus  been  authoritatively 
settled.  It  would  have  been  difficult,  upon  prin- 
ciple, to  reach  any  other  condusitHk.  The  pub- 
lic domain  Is  beld  by  the  Government  as  part 
of  its  trust.  The  Cfonniment  Ie  charKed  with 
theduty  and  clothed  with  the  power  lo  protect 
it  from  trespass  and  unlawful  appiopnatlon, 
and,  under  certain  clrcuntslancea,  to  Invest  the 
individual  dtlzoi  with  tbe  sole  possession  of 
the  title  iridch  had  tUl  then  been  common  with 
all  the  people  m  the  beneficiaries  of  tbe  trust. 
If  a  patent  is  wrongfully  issued  to  one  individ- 
ual, which  should  have  been  issued  to  another, 
or  it  two  patents  for  the  same  land  have  been 
issued  to  two  different  individuals,  itmay  prop- 
erly be  left  to  the  Individuals  to  setUe,  by  per- 
sonal liUgKtlon,  the  queatloD  of  right  in  which 
they  alone  are  interested.  But  if  it  should  come 
to  the  knowledge  of  tbe  Government  that  a  vtr 
lent  bas  been  mudulentiy  obtained,  and  that 
such  fraudulent  patent,  If  allowed  to  stand, 
would  work  prejudice  to  the  interests  or  lights 
of  the  United  Btatsi,  or  prevent  the  Oovern- 


which  personal  iftlg&tlon  coold  not  remedy, 
there  would  be  an  occasion  which  would  make 
It  the  du^  of  the  Government  to  Institute  judi- 
cial proceedings  to  vacate  such  patent. 

In  the  case  before  us  the  bill  avers  that  the  r]|4ai 
patents  whose  cancellation  is  asked  for  were  l****! 
obtained  by  ftaud  and  Imposttlon  on  the  part 
of  the  patentee,  Beebe.  It  asserts  that  there 
exists,  on  the  part  of  the  United  States,  an  ob- 
ligatiou  to  issue  patents  to  the  rightful  owners 
of  the  lands  described  in  tbe  bul;  that  thev 
cannot  perform  this  obligation  until  these  fraud- 
ulent patents  are  annulled;  and  that  they  there- 
fore bring  this  suit  to  annul  these  fraudulent 
instruments  whose  existence  renders  the  Unit- 
ed States  incapable  of  fulfilling  their  said  prior 
obllgallon. 

Tbe  court  below  held  that,  the  bill  In  this 
case  having  been  filed  on  the  recommendation 
of  the  Becretary  of  the  Interior,  for  the  de- 
clared purpoae  of  having  the  questions  which 
were  being  pressed  upon  the  I^nd  Department, 
In  connecSon  with  the  claims  of  the  Philbrook 
helis  against  the  Qovemmenl,  determined  by 
the  judicial  department,  wblch  claims  were 
unsettled  and  impOTtant,  the  appeal  lo  the 
court  was  proper.  In  this  we  think  the 
learned  judge  is  in  full  accord  with  the  princi- 
ple laid  down  by  Mr.  Justice  Miller  In  the  San 
Jacinto  Case,  and  within  the  following  lan- 
guage of  the  court  In  HugJta  v.  United  Stale$, 
71  U.  8.  4  WaU.  236  [18:  304],  which  was  a 
suit  brought  in  tbe  name  of  the  United  States 
to  set  aside  a  patent  for  tbe  benefit  of  a  private 
dtlzen  entitled  to  the  land  covered  by  scud  pa- 
tent Mr.  Justice  Pield,  who  dehvered  the 
opinion  of  the  court,  speaking  of  the  patent  to 
Hughes,  8^:  "Whether  re^rded  in  that  »*- 
pect  or  as  a  void  inetniment,  issued  without 
authority,  it  prima  facie  passed  the  title;  and 
therefore  It  was  the  plain  duty  of  the  United 
States  to  seek  to  vacate  and  annul  the  tnstni- 
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befuifilled  Wthe  tnuuferof  acleartl__.  .__ 
one  Intended  for  the  purcbttser  by  tlie  Act  of 
Congreai."  Unlera,  therefore,  ftappetirson  the 
face  of  the  bill  that  the  daim  set  up  has  no 
equity,  oi  that  there  aie  valid  defenaes  to  the 
eait,  the  JuiiadlcUoB  of  the  court  to  eoterlaiD 
It  caonot  be  denied.  . 

Next,  aa  (o  the  defense  of  fbe  SCatula  of 
limltauoBS,  laches,  and  lapse  of  time. 

The  nounda  on  which  Uie  court  below  nia- 
tained  uie  demomr  were  (I)  that,  distinct  from 
and  independent  of  Uie  Statute  of  LimitatlODa 
and  the  lachee  of  the  public  officers  of  tbe  Gor- 
ernment,  tbe  lapae  of  time  constitutee  a  good 
defense  to  tbia  snlt,  upon  those  prindples  of 
aquity  which  would  be  administered  as  tmtween 
two  dtizeasHlintlDe  In  this  tribunal;  and  (2) 
that  the  United  Stales  U  Iwond  by  tbe  saue  law. 

The  counsel  foi  tbe  complaloont  mainlain 
thai  this  conclusion,  upon  which  the  decree  of 
diamissal  reets.  is  erroneoua.and  contrary  to  the 
decisions  of  this  court  snd  of  ereiy  Oircuit  and 
District  Conrt  in  the  United  States. 

Tbe  principle  that  the  United  States  are  not 


(jToss,  In  a  aujt  brought  by  them  as  a  sovereign 
Oovemment  to  enforce  a  public  right  or  to 
assert  a  public  interest,  la  established  past  all 
controversy  or  doubt.  U.  8.  v.  NathviUt,  G. 
it  8t.  L.  R.  Oa.  118  U.  8.  126  [BO:  83],  and 
cases  there  cited.  But  this  case  stands  upon  a 
different  footing,  and  presenta  a  different  qnea- 
tion.  The  quMtlon  is.  Are  these  defenses  avail- 
able to  the  defendant  in  a  case  where  the  Gov- 
ernment, although  a  nominal  complainant  par- 
ty, bas  no  real  Interest  in  the  litigaUon,  but  has 
allowed  its  name  to  be  used  therein  for  tbe  sole 
benefit  of  a  private  person? 

It  bas  not  been  unusual  for  tbU  court,  (or  the 
purpoaes  of  Justice,  to  determine  tbe  real  par- 
ties to  a  suit  ty  reference  not  merely  to  the 
names  In  which  it  is  brought,  but  to  the  facta 
of  tbe  case  as  they  appear  on  the  record. 
Thus,  in  tbe  case  decided  at  this  term,  Be  Avert, 
138  U.  S.  492.  493  [Si:  m},  the  courtheld 
that  the  State  of  Tirglnia,  though  not  named 
aa  a  party  defendant,  was  the  actual  party  In 
the  controversy.  Mr.  Juttiee  Matthews,  who 
delivered  tbe  opinion,  said:  "It  is,  t^eTeIore, 
not  conclusive  of  the  principal  question  in  this 
case  that  tbe  State  of  Vlmnla  is  not  named 
aa  a  par^  defendant.  Whether  it  la  the  act- 
ual party  •  •  •  must  be  determined  by  a  con- 
sideration of  tbe  nature  of  tbe  case  as  present- 
ed on  tbe  whole  lecord."  So  In  the  cases  of 
If9a  EampAire  v.  Lovitiana  and  New  Tork  v. 
Louitiarut,  108  U.  S.  76  [27:  066],  the  court 
looked  behind  and  through  the  nominal  parties 
on  the  record  to  aacert^  who  were  tbe  real 
parties  to  the  suit  OhitsfJnttiM  Waite,  in  de- 
livering the  opinion  of  uie  court,  used  the  fol- 
lowing language:  "  No  one  can  look  at  the 
Cdmgsand  lastltnony  In  these  cases  without 
g  ntisflod,  beyond  all  doubt,  that  they 
were  tn  legal  effect  commenced,  and  are  now 
prosecuted,  aolelT  by  the  owners  of  the  bonds 
and  conponai  ■  «  <r  fhe  bill,  although  signed 
by  tbe  attorney-general.  Is  also  signed,  and 
waa  evidently  drawn,  by  tbe  aame  counsel  who 
prosecuted  ue  auita  for  the  bondholders  in 
Louisiana,  and  tt  Is  manifested  is  many  ways 


that  both  the  State  and  the  Attomejr-Ucaeral 
are  only  nominal  acton  in  OU  pror^edxng.  The 
bondowuer,  whoever  he  may  be,  was  tbe  pro- 
mot«r  and  la  the  manager  of  the  suit.  •  •  • 
And  while  tbe  suits  are  In  the  names  of  tbe 
States.  Ihev  are  under  tbe  actual  control  of  in> 
dividual  clilzens,  snd  are  prosecuted  and  car- 
ried on  alto>;etber  by  and  for  them." 

In  the  case  of  United  StaUt  v.  Stuhmlie,  0. 
<£  8t.  L.  Hailteaji  Obmpanti,  tvj>ra,  in  whidi  it  ' 

was  decided  that  the  Sistute  of  Limitations  of  ' 

tbe  State  of  Tennessee  was  no  defense  to  an  I 

action  of  tbe  United  Slater  upon  certain  nego-  | 

tlable  bonds  held  by  them  for  public  use,  Mr. 
Juttiee  Qray  is  careful  to  say:  "This  case 
does  not  present  the  question  what  effect  the  i 

statute  may  bave  in  an  action  on  a  contract  in 
which  tbe  United  States  have  nothing  bnt  the  | 

/ormal  title,  and  tbe  whole  interest  belongs  to  ' 

others;"*  and  cites  Maryland  v ,  Baldwin.  113  I 

U.  S.  4«)ra8:822]:iftiterv.  S(ai«.  88  Ala.  600.  ; 

In  the  former  case  It  was  held  that  a  suit  in  I 

tbe  name  of  a  State  for  tbe  benefit  of  parties  ; 

Interested  Is  to  be  rwarded  as  a  suit  In  the  name  | 

of  tbe  party  for  wnoec  benefit  it  Is  brougbL  , 

Mr.  JtMhce  Field,  delivering  the  opinion  oflLe  i 

court,  said:    "The  name  of  the  State  is  used  ] 

from  necessity  when  a  suit  on  tbe  tiond  Is  pros-  i 

ecuted  for  the  benefit  of  a  person  interesletl,  , 

and  In  such  cases  the  real  controversy  is  tie- 
tween  him  and  the  obligors  on  l^e  bond; "  and 
the  case  was  decided  upon  a  consideration  of 
the  merita  as  if  the  party  interested  was  alone 
named  as  plaintiff.  And  he  cited,  approving* 
ly,  tbe  following  language  in  McNutt  v.  .Sfand, 
«U.  S.  8  How.  9  pi:  169]:  "  As  the  Instru- 
ment of  tbe  state  law,  his  (tlie  Qovemor'e}  name 
is  in  the  bond  and  to  the  suit  upon  it:  but  In 
no  Just  view  •  •  •  can  he  be  considered  a  lltl-  ,_._, 
gant  party.  Both  look  to  things,  not  names;  [348] 
lo  the  actors  In  controvendes  and  aults,  not  to 
the  mere  forms  or  inactive  instruments  used  in 
conducting  them  In  virtue  of  some  podtlve  law." 

In  MiUer  v.  8taU,  the  other  case  dted  bf  Mr. 
Juttiee  Qray,  the  court  said:  "  As  locAet  is  not 
to  be  Imputed  to  tbe  Government,  tbe  Starato 
of  Limitations  doea  not  apply  to  tbe  State  un- 
less it  be  clear  from  tbe  Act  uat  it  was  intend- 
ed to  Include  tbe  State.  *  *  *  In  our  opinion, 
the  nile  that  tbe  Statute  of  Limitations  doea  not 
run  axainst  the  State  baa  no  application  to  a 
case  like  tbe  present,  when  tbe  State,  tbou^  a  | 

nominal  party  on  tbe  teeoid,  bas  no  real  inter-  | 

rat  In  the  litigation,  but  its  name  is  used  aa  n  I 

means  of  enfordng  the  rights  of  a  third  par^, 
whoalone  will  enloy  the  benefits  of  arecoveTT."  i 

In  Moody  V.  kerning,  4  Ga.  IIB,  118,  wbiclj  j 

waa  a  case  where  a  party  was  applying  for  a 
mandamus  in  the  name  of  tbe  State,  tbe  court 
said:  "It  is  Insisted  that  her«  the  State  la  a 
party,  moving  the  contest,  and  setting  up  a 
right  lo  have  this  survey  certified,  and  tbat  the 
tenant  will  not  he  protected  by  hit  possession, 
because  the  Statute  of  Limitations  does  not 
run  against  the  State.  We  have  decided,  and 
the  decision  Is  sustained  by  unbroken  masses  of 
authority, that  tbeSlatute  of  LimltationHdoesnot 
run  agafnat  the  State.  The  answer,  however, 
to  this  argoment  la  this:  The  Stale  of  Georgia 
Is  not  tbe  nol  party  to  tbe  proceeding.  *  '• 
The  process  is  in  (A«  name  of  the  State,  bat  tbe 
ri^t  asserted  is  a  private  right;  the  issue  Is  be- 
tween two  of  tbe  aHuBoa  of  the  State." 

1*7  D.  i 
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Aptdylnc  tbeae  pHndplM  to  thfa  cue,  m  In- 
•pM^iiMi  of  tbe  leoord  ibowi  Uut  the  GoTeni- 
meDt,  Uioagb  in  nkme  tbe  complslaanl,  fa  not 
the  ml  ocmtettaut  part;  to  tbe  title  or  piop- 
otf  In  tbe  lud  In  eoatronnj.  It  lus  no  lO' 
tereat  in  the  nitL  ud  baa  notblqg  to  saia  from 
tbe  relief  prajed  for,  and  nolbing  to  Iom  if  tbe 
relief  i*  denied.  Tbe  blU  Hadf  waa  filed  in  tbe 
name  of  tbe  TTolted  Statea,  and  rigned  t^  tbe 
attarney-general,  on  the  petilioo  of  private  Indi- 
vid oab;  and  tbe  rigbt  aaaerted  la  a  {mvate  right, 
which  might  have  been  aaaened  vHbout  tbe 
bterrention  of  tbe  UntUd  Statea  at  all. 

Id  hla  letter  to  the  United  Staue  DIttilct  At- 
tom^  npoQ  tbe  lublect,  tbe  attomer-general 
dli«cto  that  that  officer  shall  dgn  hla  (the  atto^ 
atry-gmeral'a)  name  to  the  Mil.  when  the  aitoi^ 
neya  for  the  pethlonoa  shall  jneaent  such  a 
bfU,  and  file  the  aame  In  tbe  i»oper  oonit;  and 
that  after  the  Enit  is  commenced  tneae  atlorDera 
for  the  petltiuoetB  will  have  the  management 
of  tbe  caae.  According;  the  snbeeguent  pro- 
ceedtnfn  in  the  caae  have  been  cwdncted  ex> 
cluslvelj  bv  these  atlome;a.  who,  in  tbe  plead- 
in::«.  dracilbe  tbemeelTee  aa  attmneys  for  the 
petitJonera  and  benefldariea  of  the  autt. 

We  are  of  tbe  opInioD  that  when  the  QoTern- 
-  ' e  formal  complainant  In  a  salt, 


not  for  the  pnrpoae  of  asaertiDg  any  pabUo 
right  or  protecting  an;  public  interest,  title,  or 
property,  but  merelj  U>  form  a  conduit  through 


whom  one  private  person  can  coodnct  Utl^ 
tion  against  taother  private  person,  a  court  of 
cqnll;  will  not  be  reatialned  from  admlolster- 
iDg  the  equities  existing  betiveen  the  real  par- 
tiM  bv  an;  eiemptioa  of  tbe  Oovernmeot  de- 
■igned  for' the  protectioa  of  the  rights  of  the 


alinv  of  a 
_,_.,  ,     aded  against  him  b; 

the  other  part;,  nor  atop  the  court  from  ~~ 


•qnit;  Into  the  mattera  pleadea  a 
the  other  part;,  nor  stop  the  c 


amlolng  Into  and  deciding  the  caae  according 
to  tbe  principles  governing  courts  of  eqnlt;  In 
like  caacs  between  private  litigants. 

Tbeae  prlnciplea,  ao  far  as  the;  relate  to  gen- 
eral Sialulee  of  LimltatloQ.  the  laches  of  a 
l>:ut,v,  and  the  lapse  of  time,  have  been  ren- 
ders 1  familiar  to  the  legal  mind  by  tbe  oft-re- 
pealud  ennnclatlon  and  enforcement  of  them 
m  the  di'clsioDS  of  this  court  Acoording  to 
tbeae  decMons,  courts  of  equity  In  general  rec- 
ognize and  give  effect  to  tbe  Statute  of  Limita- 
tions as  a  defense  to  en  equitable  right,  when 
at  law  it  would  have  beeoproperl;  pleaded  as 
a  bar  lo  a  legal  right.  They  refuse  to  inter- 
fere to  give  relief  when  there  has  been  gross 
negHgence  in  prosecuting  a  claim,  or  where  the 
I^Me  of  time  baa  been  so  long  as  lo  afford  a 
clear  presumption  that  tbe  witnesses  to  tbe 
original  transactlOD  are  dead,  and  the  other 
means  of  proof  have  disappeared. 

We  think  tbe  court  below  Justly  and  wiselr 


^ . , reaetopln 

Uite  Mil,  origineled  hi  1815.  -  The  acts  of  Bee- 
be  pcrpetratbc  the  alleged  fraud  were  prior  lo 
1888.  Tbe  alleged  ill«al  action  of  tbe  Land 
Dvpanment  occurred  ra  188>.  More  than  40 
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parliea  charged  with  the  fraud,  and  also  of 
moat.  If  not  all,  of  the  wilnesBea  having  per- 
sonal knowledge  of  tbe  transacUon;  the  tact 
that  a  dt;  has  been  buDt  upon  the  land  fat 
QueatloDi  the  occupation  of  large  portions  of  It 
D;  hundreds  of  innocent  purchaaers,  the  home- 
steads of  many  families  covering  other  por- 
tions of  It;  the  umn(e[Tupt«d  possession  main- 
taiued  for  more  than  a  geoeratloa,  all  restlos 
upon  faith  in  the  patent  Issued  by  the  United 
Stales  Qovemment,— constitute  reasons  more 
than  sufficient  for  the  refusal  of  the  court  to 
set  adde  encb  palanl  at  the  suit  of  a  purt;  who 
'"IB  BO  long  alept  mxm  bis  alleged  rights. 
Far  tKt  reamni  Mrtin  ttaltd,  tht  eHem  qf  On 


LOUIS  D.  D»  8AU8BUHB.  Ftf.  t»  Sir., 


<Bae  B.  O.  Beporter^  ed.  lU-n« 


L  WbomaysiiBimd^B  state  statute,  and  wban, 
.jad  under  what  droiututuuwi,  are  qucaUons  for 
the  eiolotfre  determloatlon  of  too  state  tribunals, 
wfaoae  judgment  tbereoD  la  not  subject  to  review 
hj  this  oouR,  unleiB  the  statute  dentea  or  Injur- 
loiulyaffeotaarl^tolalmedbr  anutj under  Che 
Oonitltutlon  or  lawa  of  tbe  United  Stales. 

. "aiuigit—  — ' 


loonnwlll  not*  take  iurladlo- 
m  thou^  it  mlriit  think  the 

»»»». « oourt  an  unsound  one. 

S.  ioatveUilsconrtluTlsdlotlon  to 


posltUM<rftheBti 


queetlon  was  preaentMni 

„  „._„  „iin,  but  also  that  tbe  deaUon  of  aueta 
question  vss  neoeararr  to  the  dMemlnatlon  of  Cba 
anise,  and  ttiut  It  ma  aotUBlly  decided,  or  Uist  tUe 
ludzmeiit  as  rendersd  oonld  not  have  Ijeen  siveu 
wttEout  deoldiDg  It. 

Argvtd  April  4, 188i 

IRRORtotb ,_ 

Boutti  Carolina,  to  review  a  Judgment  of 
that  court,  affirming  a  judgment  of  the  Court 
of  Common  Pleas  of  that  Stsle  in  favor  of  de- 
fendant. In  an  action  to  compel  moneys  Illegal- 
ly collected  to  be  refunded.  DUmitMi  for 
iMnt  of  rurttdieticn. 
Reported  below  In  21  &  0.-  560. 

Statement  by  Mr.  JvMiet  M^ttheirat 
The  complaint  in  this  caae,  AIM  intheConrt 
of  Common  Pleaa  In  the  County  of  Charlea- 
tou.  South  Carolina,  alleged  that  the  plahitiff  [2171 
was  the  owner  and  holder  of  three  bonds  of 
the  State  of  South  CaroUoa,  two,  derignated  b; 
tbe  numbers  850  and  851.  fOt  9S00  each,  and 
one,  by  the  number  2200,  for  $1,000;  that 
thereby  the  State  of  South  Carolina  promised 
to  pa;  to  tbe  bearera  the  sums  tberdn  named 
on  the  Isl  day  of  July,  18M,  with  Inlereat  at 
tbe  rate  of  alx  per  cent  per  annum,  payatde 
semi-annually,  on  the  lit  day  of  Janoa^  or 
July  of  aach  year,  on  the  presentatloD  of  tbe 
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•tpiatanof  tbe  state  treagurer.  said  coupons 
belDK  receivable  in  pajment  of  all  taxes  due 
ttaeStateduriDgtbeyeaTtn  which  they  mHture, 
except  Tor  the  tax  levied  for  the  public  schools, 
tbe  words  following  being  iodoraed  on  each  of 
the  said  bonds,  viz.:  "The pajment  of  Iheln- 
tercst  and  tbc  redemption  of  the  principal  of 
this  bond  is  secured  oy  the  levy  of  an  annnal 
tax  of  two  milla  upoo  tbe  entire  taxable  prop- 
erly of  the  State.  Tbe  faith,  credit,  and  funds 
n(  tbe  State  are  berctiy  solemnly  pledged  for 
tbc  puD^ual  payment  of  tbe  liii«reat,  and  re- 
demption of  the  prioctpal,  of  tbts  bond,  by  tbe 
Act  of  General  Aasembl  j  approved  December 
29, 1878i"  and  opon  each  of  said  coupons  waa 
endorsed  tbefollowiog:  "Stale of  Soutb Caro- 
lina. Receivable  in  payment  of  all  the  taxea 
except  school  tax;"  thai  tbe  plaintiff  became 
tbe  tiolder  for  value  of  the  three  bonds  men- 
tioned b)  tbe  year  1878,  and  of  all  the  coupons 
thereto  annexed,  including  the  ooupon  which 
matured  on  each,  rcsnectively,  on  uie  let  day 
of  January,  1683;  itat  notwithstanding  tbe 
contract  of  (be  State  expressed  in  tbe  Act  of 
Decembcr,22, 187B.  recited  in  said  consoUda- 
tloa  bonds,  tbe  Oencral  Assembly  of  South 
Carolina,  by  an  Act  entitled  "An  Act  to  Raise 
Supplies  and  Make  Approprialions  for  tbeFla- 
cal  if  ear  Commencing  Novemtier  I,  1881,  ap- 


the  coupons  of  said  bonds  fn  payment  of  the 
taxes  levied  by  tbe  said  Act,  which  last  men- 
tioned Act  tbe  plaintiff  charges  to  be  void  ai 
repugnant  to  aiiicie  1,  (ection  10,  of  tbe  Con- 
stitution of  tbe  United  Sutes,  forUddiog  the 
States  to  pass  any  law  Impairing  tbe  obliga- 
tion of  cootraclo.  • 
The  complaint  further  alleges  that  tbe  de- 
[S18]  fendant  is  the  County  Treasurer  for  Charleston 
Connty,  whose  duty  it  is  to  collect  and  receive 
the  taxes  due  to  the  State  of  South  Carolina 
upon  the  property  sitoate  in  that  counW;  that 


collected  and  ought  to  be  refunded,  and  that  a.  I 

certificate  of  record  thereof  be  issued  accord- 
ingly to  the  plainiilT:  that  he  have  such  further 
relief  in  the  premises  as  tbe  nature  of  the  case  | 

mav  require  and  to  the  court  may  seem  meet 
and,  proper." 

The  answer  of  the  defendant  acts  fortb  th» 
history  of  the  leglstntton  of  the  Stale  of  South 
Carolma  on  tbe  subject,  subsequent  to  the  pas- 
sage of  tbe  Act  of  December  32,  1878,  known, 
"  the  Consolidation  Act,  as  follows: 

"Defendant,  further answerini;,  alleges  that,, 
subsequent  to  the  passage  of  said  Act,  tne  Gen- 
eral Afsembly  of  the  said  State,  by  a  'Joint 
Resolution  toRoIae  a  Commission  to  Invcatigale- 
tbe  Indebledncsa  of  the  State,'  approved  June-  tnt 
8, 1877,  provided  a  commission  to  make  a  com- 
plete and  thorough  investigation  of  tbe  entire- 
amount  of  consoudaled  bonds  and  certificates 
of  slock  which  hod  been  Issued  under  tho- 
"Consolidation  Act'  aforesaid,  and  of  tb* 
bonds,  coupons  and  certificates  of  stock  whictt 
had  b(«n  surrendered  to  the  state  treasurer  In 
exchange  for  the  consolidated  bonds  and  certi- 
ficates of  stock  Issued  under  said  Act,  and  to  ' 


in  the  sum  of  $108.86,  of  which  sum  '|29.._ 
were  levied  bj  the  said  Act  for  the  pubUo 
schools;  that  on  tbe  18th  day  of  December, 
ISas,  tbe  pldntllt  tendered  to  the  defendant, 
as  coun^  treasurer,  in  payment  |of  said  taxes, 
$181.97  in  cash,  and  the  remainder,  viz.,  $00, 
In  the  coupons  of  tbe  said  consolidated  bonds 
Nos.  8S0,  esi  and  2S00,  which  matured  on  the 
1ft  day  of  Janua^,  1883;  that  the  defendant 
wrongfully  and  Illegally  refused  to  receive  the 
said  coupons,  and  assigned  as  a  reason  therefor 
that  he  was  forbidden  so  to  do  by  the  provi- 
sions of  the  said  Act;  whereupon  the  plaintiff 
paid  to  the  defendant,  under  protest,  the  sum 
of  $1*1.07  In  legal  tender  notes  of  the  United 
Stiries.  in  pnnuancc  of  the  provisions  of  an 
Act  of  the  Qeneral  Assembly  of  said  State,  ap- 
iHvved  tbe  24th  of  December,  1878,  entitled 
'■An  Actio  Facilitate  tbe  Collection  of  Taxes." 
PlalntUr  therefore  demands  Judgment  "  that 
it  be  adjudged  that  the  amount  of  sixty  dollam 
in  United  Stales  currency,  paid  by  tbe  plaintiff 
to  the  defendant  on  the  elgnteentb  day  of  De- 
cember, 188S,  waa  wioogfully  and  lll^ally 


report  to  the  Qeneral  Assembty  any  illegalitr 
or  nonconformltvtolawin  tbe  issue  of  consol- 
idated bonds  and  certificates  of  stock,  and  the    \ 


grounds   of  the  <ame,   which   ccmmiaslon  ia 
known  OS  the  '  bond  commission.' 

"That  tbe  said  commlBdon  mnde  a  report 
to  tbe  General  Assembly  of  Ibe  result  of  the 
investigation  made  by  them  under  the  Joint 
resolution  aforesaid,  with  schedules  annexed 
showing  the  different  classes  of  bonds  and  cer- 
tificates of  Mock  which  bad  been  surrendered 
In  exchange  for  consolidated  bonds  and  cer- 
tificates ofitock,  schedule  6  showing  the  con- 
solidated bonds  and  cerdflcatesof  stock  which, 
in  the  Judgment  of  the  taU  commission,  wera 
not  Issued  in  accordance  with  law  and  wers 
not  authorized  to  be  consolidated  under  tho 
'  OoDBolidation  Act' 

"And  thereupon  the  General  Asssmbl;,  by  m 
'Joint  Resolution  Providing  a  Mode  of  Ascer- 
taining the  Debt  of  tbe  Stale  and  of  Liquidating  - 
the  Same,'  approved  March  S9,  1878,  created  • 
apedal  court.  Known  as  the '  Coort  of  Claims,' 
to  hear  and  del«nnlne  any  casa  or  cases  mada 
up  or  brought  to  test  tbe  Talldily  of  any  of  tbe 
ooDsolldated  bonds  orcertlflcatee  of  slock,  or  ot 
any  of  the  various  classes  ot  bonds  or  oertifi- 
oiei  of  stock  mentioned  In  the  said  report  ot 
the  '  bond  commlssloa '  a*  not  Issued  In  ao- 
oordance  with  law. 

"  It  was  further  provided  by  the  Joint  reso- 
lution aforesaid  that  there  should  be  the  aam» 
right  of  appeal  from  the  said  'court  of  claims'  - 
to  the  Supreme  Court  of  Soutb  Carolina  as  from 
the  cireiilt  courts  of  tbe  said  State,  and  with  a 
right  of  appeal,  by  writ  of  orrar  or  otherwise  as 
provided  by  law,  to  the  Supreme  Court  of  tbe 
United  States. 

"  That  said  special  court  should  have  the 
same  right  to  enter  judgment,  issue  execution, 
punish  tor  contempt,  and  enforce  its  mandates 
as  was  then  possessed  by  tbe  Circuit  Courts  of 
the  State  of  South  Carolina. 

"That  the  State  should  be  represented  In 
said  apedal  court  by  the  attomev-general  and      rfti 
two  aswciate  connsel  to  be  selected  by  tho 
Joint  rote  of  tbe  Oeoeial  Assembly. 
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**  Thkl  llie  ftttomcT-ceiwnl  uid  his  aaoditca, 
whh  tbe  conscDt  of  On  ciedlUns  of  the  State, 
or  wo  man  J  of  thpin  m  abaU  tie  neceiEaiy,  might 
mmke  up  *  case  or  cases  to  be  beaid  and  deter- 
mined bi  said  court,  In  which.  If  practicable, 
tbe  Bute  ihould  be  the  detendant,  to  test  the 
validitj  of  tbe  said  coDsolldated  bonds,  cou- 
pons, and  certificates  of  stock  mentioned  in 
•chedole  fl  of  the  report  of  the  '  bond  commls* 
lion.'  bringing  beToi;  Uie  court  tbe  varloui 
Hanrmt  ot  rouchers  which  it  ii  stated  tn  tbe 
nid  report  impair  tl>e  validity  of  the  aald  con- 
•oUdaled  bonds.coupona.  ot  certifioalca  of  stock, 
or  any  of  them. 

"  The  said  Joint  reaolntion  further  provided 
for  the  levy  for  tbe  current  year  of  a  tax  suffi- 
cient ta  pay  tbe  coupons  and  interest  orders 
Biaturiegon  the  ouutandingGODBolidaled  bonds 
Kud  ccrbflcates  of  itock  during  tbe  said  fltta) 
jcar, — tbe  interest  on  tbe  consolidated  bonds 
»nd  oertiflcates  ot  stock  mentioned  In  schedule 
8  of  tbe  report  ot  the  '  bond  commisBloo '  as 
Ribject  to  no  valid  objection  to  be  paid, — and 
ttie  payment  of  tbe  interest  on  the  several 
clawei  ot  consotidsted  bonds  and  certiflca,ies 
id  atock  mentioned  In  schedule  6  of  said  re- 
peat, wbenevertbereslMuld  be  a  final  adjudica- 
tion as  tolhenUdltyof  tbe  several  claaaes  of 
bonds  and  MOClu  to  the  nuuiner  therein  pro- 
Tid<-d,and  none  other. 

"  Tbmt,  in  pureuance  of  the  providons  of  the 
said  Joint  resolution,  acUons  In  whicb  tbe  Stole 
of  South  Carolina  was  tbe  defendant  were,  with 
the  coDsent  of  tbe  attorn  ey-general  and  lus  ae- 
Kciaiee.  brouebt  In  the  said  '  court  of  claims' 
oo  cotiponsol  Uie  bonds  of  tbe  various  classes 
meatknied  in  schedule  0  ot  the  report  of  tbe 
•bond  commiadoB.' 

"  Tttat,  after  trial  and  heaifng  of  tlie  said 
catuea.  tbe  said  'court  of  claims'  rendered 
judrmeot  i&  favor  of  tbe  State. 

"From  the  Jndgmenta  of  tbe  'court  of 
claims.'  Is  these  several  cases,  appeals  were 
taken  to  Ike  Biqmme  Court  of  the  State  of 
South  Carolina,  as  tvovlded  in  tbe  Joint  leaolu- 
UooeBtabllsbingtheBaid  'court  of  daims.' 
Xl]  "TbatupontSe  heaibig  of  tbeaald  appeals  the 
Sapaeme  Court  of  the  Slate  ot  South  Carolina, 
at  il»  April  Term.  1879,  in  tbe  cases  entitled 
Walktr  V.  BoufA  QireUna,  12  S.  0.  300,  and 
JWwr  T.  &niih  OareUaa.  Id.,  decreed  and  ad- 


*^^, 


.  That  an  the  bonds  Issued  under  the 

datlon  Act'  are  valid  obligations  of 

tbe  State  of  South  Carolina,  except  as  follows- 
"L  Sochai  woe  issued luaicbangefor  bonds 
fMoed  trader  tbe  Act  entitled  'An  Act  to  Au- 
Ibortee  a  Loan  for  the  Belief  of  the  Treasury,' 
approved  Tbbmary  17, 1869,  or  tor  the  coupou 
ei  Budi  bonds;  the  said  Act  being  repugnant  to 
iecUon  7,  article  IX,  of  the  Conatltntion  ot  the 
State  of  South  Carolina,  In  that  it  purporu  to 
deals  a  debt  which  was  not  'for  tbe  purpose  of 
defraying  extraordinary  expenditures,'  and  tbe 
debt  sought  to  be  created  not  befog  '  tor  some 
afng^e  object,'  and  such  object  not  being  'dla- 
llactly  spedfled  therein,'  as  required  by  the 
Mid  aection  and  article  ot  the  Constitution. 

"3.  Scch  aa  were  Iisued  In  excbange  for 
the  second  imne  of  bonds  under  an  Act  entitled 
'  Ao  Act  to  Anthorlse  a  State  Loan  to  Pay  In> 
tercet  on  the  Public  Debt,'  and  wbfchwere  tn- 
doraed  'IsBoed  under  Act  ai^mtved  August 
lt7  V.  8. 


20, 1808,'  or  the  coupons  of  such  bonds;  the 
said  bonds  and  coupons  being  absolutely  void, 
even  In  the  hands  of  bonafde  holders,  because 
Issued  without  any  anthon^  whatever. 

"8.  Such  as  were  issued  in  exchange  tot 
those  conversloo  bonds  which  were  issued  in 
ext^hange  for  either  of  the  bonds  or  coupons 
of  the  two  clanes  mentioned. 


it  la  wholly  void:  bat  if  it  rests  only  io  part 
upon  socb  objectionable  bonds  and  coupons, 
then  It  Is  void  only  to  tbe  extent  which  it  does 
rest  upoD  such  objectionable  bonds  or  coupons, 
and  tor  the  balance  It  ia  a  valid  obligation  of 
the  Bute. 

"Third.  That  the  burden  of  proof  ■•  upon 
tbe  State  to  show  that  any  particular  bond 
which  may  be  brought  into  question  does  rest  [xsSk 
either  in  whole  or  in  part  upon  such  objection- 
able boods  and  coupons;  and  It  In  part  only, 
then  the  State  must  show  what  pan  li  so  at 

"ITT.  Defendant  further  alleges  that  by  an 
Act  entitled  'An  Act  to  Provide  lor  the  Settle- 
ment ot  tbe  OonsoUdated  Debt  of  tbe  Stale  in 
Accordance  with  the  Decision  of  the  Supreme 
Court  of  tbe  State  ot  South  Carolina,'  ap- 
proved December  Zi,  1876,  after  reciting  tbe 
legislaUon  and  the  decision  of  the  Supreme 
Court  of  tbe  State  of  South  Carolina  in  relalion 
to  the  consolidated  debt  ot  the  State,  berdnbe- 
fore  set  forth,  and  that  It  is  to  the  ioteresi  of 
tbe  State  and  her  creditors  that  the  prindplsi 


applied  in  the  elimination  from   the  oonsoli- 

dated  debt  of  tbe  State  of  all  invalid  material,— 

special  commissioner  was  appointed  to  ascer- 


couscdidated  bond  and  certificate  ot  stock  A 
tbe  state  conwUdated  debt,  and  ot  the  Interest 
thereon,  in  accordance  with  tbe  prindples  laid 
down  in  the  said  decision  of  the  Supreme  Cotirt 
of  the  Slate. 

"And  It  was  therein  further  provided  that 
the  said  speckl  oommisdoDer  should^  at  least 
once  in  each  month  dnrlng  tbe  period  ot  laid 
ascertainment,  make  a  det^ed  report  to  tbe 
state  treasurer,  setting  forth  Ihorem  by  their 
numbers  the  consolidated  bouda,  coupcms,  cer- 
tificates ot  atodc  and  interest  orders  ioveet- 
iga ted  by  bim  during  the  previous  mnnth;  also, 
whether  the  same,  under  the  dedrion  ot  tbe 
supreme  court  aforea^,  be  wholly  valid  or 
only  partialh'  valid,  and,  where  only  parttally 
valid.  Id  each  case  he  should  alio  set  nnth  the 
exact  percentage,  amount,  and  character  of  the 
Invali&ty:  that  he  ahould  continue  to  make 
■neb  detailed  reporta  to  the  state  treasurer  until 
be  should  have  investigated  and  reported  upon 
the  entire  coneoUdated  debt  of  the  Stale. 

"It  was  furtlier  therelD  raovlded  that  every 
bolder  of  any  consolidated  bond  or  certificate 
of  stock,  or  of  the  Interest  thereon  reported  bv 
said  special  commistioner  as  partially  Invalla, 
shall  Save  tbe  ri^t  to  mirreoder  to  tbe  state 
treasurer  tor  cancellation  such  boitda,  certifl>  [Xxs) 
cates  of  stock,  and  interest;  and  tnwo  such  sur- 
render and  cancellation  he  abalt  be  entitled  to 
receive  from  tbe  state  tieasurer,  who  is  au- 
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tborized  ud  requbtd  to  Inae  the  amie,  m  oew 
bond  or  oertiflcata  of  (lock  MQiI  in  amoant  to 
the  exact  amount  cd  the  Talia  portion  of  nich 
bond,  certlflcaie  of  alock,  oonpon,  or  Interest 
-ordviBuch  new  bonds  and  certtficatea  of  stock 
1o  be  in  all  reapecta  atmilar  and  of  like  validity 
to,  and  baving  tbe  aame  beneflta  and  privil^^ 
aa,  itaoee  provided  foriBthe'Conaolidatioa  Aft,' 
approved  22d  December.  I8T8,  saving  and  ex 
«ept  that  the  flist  coupon  or  interest  to  mature 
thereon  ahall  nature  on  the  1st  of  January, 
1679,  and  the  same  rights  and  privileges  are 
likewise  given  to  the  holders  of  detached  — 
pons  and  Interest  ordera. 

"And  it  was  fortho-  thereby  declared  that 
the  bonds  and  stocka  reported  by  the  sppctal 
«oinmisrioner  aa  valid,  and  the  portions  of  the 
bonds  and  stocks  also  reported  by  hi  m  as  valid, 
but  exchanged  by  their  hotdors,  as  hereinbefore 
provided,  for  new  conaotidabed  bonds  or  stocks. 


bonds  and  stocks  ao  declared  (o  be  nnqueslit 
able  obligations  of  the  State  are  designated 
•nd  known  aa  "brown  consols.* 

"  That  the  special  commissioner  appointed 
vnder  the  Act  atoreaald  did  perform  the  duties 
tequired  of  him  by  sold  Act,  and  did  . 

the  state  treasurer  from  time  to  time  the  report 
of  his  investigation)  until  be  had  Investigated 
and  reported  upon  the  entire  consolldaieddebt 
of  the  Slate,  as  required  by  the  said  Act,  which 
reports  of  the  said  special  commissioner  remalD 
in  the  office  of  tbe  stale  treasurer. 

"That  by  an  Act  entitled  *An  Act  to  Extend 
the  Time  for  Funding  the  UnqueBlIonable  Debt 
of  the  State,'  approved  December  S4,  1880,  the 
comptroller-general  of  the  State  la  required  to 
examine  into  the  character  and  material  of  all 
consolidated  bonds  and  certificates  of  slock  of 
the  State  issued  since  the  first  day  of  Janiieiy, 
1866,  together  with  the  conpons  and  interest 
orders  thereon,  which  may  be  presented  lo  him 
tor  this  purpose  by  tbe  holders  thereof,  aod  to 
report  to  tbe  statetreasurer  bow  the  said  bonds, 
certiBcales  of  stock,  coupons,  and  Interest 
orders  are  affected  by  tbe  decision  of  the  Su- 
premo Court  of  the  Slate  hereinbefore  slated, 
and  tbe  exact  percentage  of  invajlditv  in  the 
material  reported  upon  as  establlshea  by  the 
said  decision. 

"And  the  state  treasurer  ta  authortzed  aad 
required,  in  lieu  of  the  bonds,  stocks,  conpons, 
and  interest  orders  so  surrendered,  to  Issue  con- 
solidated bonds  and  certiflcatcs  of  stock  for 
dfty  per  cent  of  tbe  face  value  of  the  valid 
material  surrendered. 

"That  the  State  baa  since  provided  for  the 


levy  of  an  annual  tax  upon  the  taxable  prop- 
erty of  the  State  and  for  the  payment  by  the 
state  treasurer,  from  the  proceeds  of  said  tax. 
of  the  iDlercst  on  the  entire  consolidated  debt 
of  the  Stale,  ascertained  and  reported  by  the 
special  commissioner  aforesaid  tc  be  valid. 
In  accordanbe  ^vlth  thedecifiion  of  the  supreme 
court  aforeuid,  and  also  upon  snch  portiongof 
the  aame  aa  ahall  have  been  ascertained  and  re- 
ported braaid  special  commisBioner  to  be  valid 
and  justly  due  by  the  Slate,  as  the  same  shall 
appear  from  the  certificates  of  the  said  special 
oommtahHNr  filed  In  Ibe  offloa  of  the  stale 


"That  bv  Joint  resolution  approved  9th  Feb- 
ruaiy.  188i,lt  was  resolved  as  follows; 
"Whereas  tbe  consol  bonds  bear  upon  tbeh 

"Whereas^  from  die  fact  that  the  green  con- 
sols ouistandlngara  more  or  less  tainted  with 
invalidity,  varying  with  each  security  (wblch 
has  been  established  by  the  courts  and  ao- 
oulesced  In  by  the  holder),  the  coupons  from 
uIb  class  of  bonds  cannot  be  received  by  the 
tax  collector,  hut  can  only  be  paid  at  the  staw 
treasury,  where  access  to  the  registry  permits 
the  amount  of  invalidily  in  each  coupon  to  be 
ascertained:  Now,  therefore.  In  order  to  hasten 
the  process  now  going  oa  of  tbe  convertiion  of 
green  consols  into  brown  cooaols,  wbicb  latter 

~»ent  the  unqueatlooed  consol  debt  of  tbe 

;,  and  tbe  coupons  from  wblcb  are  now 

being  received  in  rayment  for  taxes: 

'Be  it  retolted.  That  on  and  after  the  flrst 


and  Mocka  of  the  Stale  shall  not  be  paid  at  Um 
treasurv  until  aaJd  Mcuritles  have  been  coo- 
verted  into  brown  consol  bonds  and  stocks." 

The  answer  then  proceeds  to  set  forth  the 
particulars  in  which  It  Is  claimed  thai  tbe  con- 
solidated bonds  described  in  the  complaint  an 
not  valid  obllgatlona  of  the  Stale  of  South 
Carolina,  and  fnrtber  alleges  "that  tbe  bolden 
of  the  bonds  Noe.  850,831,  and  22MI  meoiioned 
In  the  complaint  did  not  bring  the  same  beion 
the  special  'court  of  claims,'  and  that  they  have 
never  suirendered  the  same  to  the  commiasloDer 
or  the  comptroller -geneial  or  tbe  stale  treasurer 
la  ascertain  and  establish  the  exact  percentage 
and  amount  of  the  invalidity  of  tbe  said  bonds 
in  accordance  with  the  principles  laid  down  in 
tbe  decision  of  the  Supreme  Court  of  the  State 
of  South  Carolina  aforesaid,  as  provided  by 
law,  and  have  never  received  new  consoUdatea 
bonds  or  certiflcates  of  stock  equal  In  amount 
to  the  valid  portioc  of  said  bonds,  as  provided 
by  law,  known  as  'brown  consols.' " 

"The  answer  further  alleges  that  the  Act  en- 
titled  "An  Act  to  Raise  Suppllea  and  Make  Ai>- 
proprialtons  for  the  Fiscal  Year  Commeiicing 
November  1,  1681,"  approved  Februaiy  B. 
1882.  "provides  that  all  taxes  assessed  and  pay- 
able under  the  said  Act  ahall  be  paid  In  the  fol- 
lowing kinds  of  funds,  and  no  other:  Gold  and 
rilver  coin.  United  Slates  corrency.  national 
bank  notes,  and  coupons  wbicli  shall  become 
payable  during  the  year  1883  on  the  valid 
oonsolldatad  b<mds  of  the  State  known  aslwowD 
consols:'  Provided,  however,  the  Jury  certifi- 
cates and  tbejwr  diem  of  state  witnesses  in  tha 
drcuit  courts  shall  be  received  tor  county 
taxes,  not  Including  sdiool  taxes;"  and  the  de- 
fendant admits,  andjustincs  under  the  terms  of 
said  Act,  his  refusal,  as  Couniv  Treasurer  of 
Charleston  County,  to  receive  the  coupons  tea- 
dered  by  the  plalnilfl  In  payment  of  taxes. 

The  cause  came  on  for  trial  before  a  Jury, 
who,  under  the  instructions  of  tbe  court  to  tfakt 
effect,  found  a  verdict  for  the  defendant,  on 
wbicdi  Judgment  was  accordingly  rendered. 
On  appeal  to  the  Supreme  Court  at  the  Stat* 
tbis  Judgment  was  affirmed..  To  review  that 
Judgment  the  present  writ  at  erm  has  been 
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Mtmn.   Saimtitl  Lord,  darnui  A.   Btieard 
•nd  T.  M.  Mor^eai.  tot  plalntUt  Id  error. 
The  Act  onder  which  ui«h  bonds  wen 


JtoriM  T.  Oan^ttroOer-ffmeral,  i  8.  C.  480, 
Bmd  Obt  Oam,  IS  8.  0.  MO;  Whai^  t. 
Gaiaard,  21  a  C.  SM. 

ftadul.  In  «  mnntcipMl  IxiDd,  oi  fkcU  whidt 
the  corporaie  offlcen  had  antboiitjr  by  law  to 
detannine  and  to  certify  catopt  thecoipontton 
bom  deoTing  thoae  Ak^i;  bnts  ndtutherdn 
of  taciM  wGicb  the  corporate  otDcer  had  no 
■otbori^  to  determine  doea  not  eatop  the  cor- 
poratkat. 

iMInm  GmntfT.  rtM.lUJJ.  B.  88(28:860)1 
Walnvt  r.  Wada,  108  U.  B.  6U  (28:  S80),  A^ 
«ftatwM  T.  Lik^fiOd.  103  U.  8.  289  (26;  139). 

The  existence  of  exttaordlnarj  expend  ituiea, 
and  the  need  for  defraying  them,  were  within 
the  exchuiTe  knowtodn  of  the  Lesislsture, 
udwithintuexchistTetiidgineaL  Thisjudg- 
ment,  when  ezpreased,  ii  tati. 

Lirnd*  T.  lHAMi<v>>  Ownty,  88  V.  S.  16 
ITall.  IS  (21 :374);  Itang  T.  Omneao  Tim.  92  U. 
S.  687  CM:748);  .TMnsmi  Oaunly  v.  Jantiary, 
«4  U.  a  20B  (»:111). 

Tbe  OoneoUdatkin  Act  wu  a  compromiae 
between  the  Blate  and  ereir  person  nolding 
ber  bonds  and  certlflcalea,  whereby  e«cb  party 
settled  forcTcr  all  qoeetiou  ailecUog  tbe  lufata 
«f  each  other;  ana  ndtber  in  equii^  nor  law 
eoold  this  comMomlae  be  reviewed. 

Lfitiitimaw.PiMurTf.lOtiV.  B.  278(26:1000); 
Siory,  Cont  %*4»;  Blory,  Eq.  Jur.  139-181, 
and  cases  cited;  $ttwortv.8lMMrt,a0laxi&F 
fill;  SlapiUon  v.  Stmilton.  1  Atk.  10;  GMoru 
T.  Oattnt,4  Tea.  Jr.  SM;  Union  Banti  j. 
eMrir.80lJ.e.BPet.M(8:00);A(rbuT.  Octan 
In*.  Ot>.  4  Met.  270;  Durham  v.   WadlingUm, 

5  Strobh.  Eq,  SS6;  Lett  Bond  Qua.  IS  8.  C. 
232;  JatptrOavntf  v.  Baihu,  108  V.  S.  746 
<36:4S3}. 

Mr.  Jo««ph  H.  Eu-la,  Atty-Oen.  tf  South 
CiMvlina,  for  defendant  in  error: 

A  BOToeign  State  cannqt  be  sned  in  its  own 
eoorts  except  by  Its  consent 

Mtmpkit SO.  B.B.  Go. v.  Tennmae,  101  U. 

6  887  (SSMO):  OwA  A  N.  Ala.  B.  B.  Cb.  t. 
Id.  685  (20:978). 

» In  Um  form  of  action  and  modes  of 
g  do  not  amonnt  toan  impairment  of 
the  oUlKation  of  a  contract,  if  an  adequate  and 

-la  remedy  is  WL        O 

»  *,  fiaifc,  3BD.  8. 12 Wheat.  870(6:600) 

WT.  f^tuj*. 4S U.S.  IHow.  811(11:149); 

Fm  S^ff^ian  V.  Quintw.  71  U.  B.  4  Wall.  08fi 
(18^06):  Dnhman  v.  Sttfie,  75  U.  B.  8  Wall. 
WS  (19:608);  Sunn  t.  M^.  B8  U.  B.  1G  WalL 
«11  (81:212);  WaOtrv.  WhtteA^ul,  88  U.  B.  16 
WaQ.  814 1Sl'.a67);  Terrg  r.  Andtfton,  95  U.  8. 
«2S<24:8«6):  TWneMMT.  Bnted,  96  U.  S.  69 
(24:010):  Zmiitiana  v.  FiUbvrjf.  105  U.  S.  27B 
<26:109q}. 

TboAot  entitled  "An  Act  to  Pacllftate  the 
CollMSlton  of  TaxciT,  approved  Dec.  24.  1878, 
le  8taL  785,  does  not  authorize  the  plaintiff  In 
error  to  bring  this  sniL 

Tbe  voQchera  upon  which  tbe  conaoltdatlon 
bonda  abore  mentloiMd  were  based  were  not 
valid  debts  of  the  State. 

Cooler.  OoosL  Lim.  148.  FlttOtr  v.  FDelc,  10 
O.  a.  8  C^ch,  128(8:176). 

The  established  settled  oonstraction  given  by 
127  V.  8.  U.  S.  Book  89.  1 


all  cases  binding  upon  the  courts  of  the  Union. 

Blmtndorfv.  Taylor,  28  U.  B.  10  Wheat 
158(6:289);  P^cmt.  Aob,  50  U.  8.  18  How. 
696  (16:518);  Sumner  v.  Etekt,  67  U.  8.  9 
Black,  582  (17:855);  am&  OOawa  v.  Anktn*. 
94  U.  8. 260  (24:16^;  Dougtam  v.  Fikt  Cimnb, 
101  U.  a  677  (25:9«ffl:  Nat  Biiffolo  ZVp.  v. 
Oambria  Iron  Co.  105  U.  8.  78  (86:1084);  Tfay- 
fer  V.  rptOMM,  Id.  60(26:10ffil);  Gnen  Ownfy 
V.  ObRMW,  lOOU.  8.  104  (27:872);  £owM(HMV. 
POtbury,  105  U.  S.  294  (96:1096);  BoOm  Onimte. 
T.  MtiKautt,  110  U.  8.  686(28:886). 

The  dedrion  of  the  Supreme  (kinrt  of  Soath 
Caroliua  upon  these  pnlula  doea  not  present  a 
federal  qoestlon.        G 

Nmnith  v.  BAOdon.  48  U.  8. 7  How.  818  (12: 
927);  Fdirlitid  v.  OaUatin  County,  100  U.  S. 
47  (85:  644);  RandaU  v.  BHgham,  74  U.  8.  7 
Wall.  528(10:280):  South  Ottaiea  v.  F^tdnt, 
94  U.  8.  261  (24;l54);  Pott  v.  Kendall  Cbtinfy, 
106   U.  8.  667  (26:1204);   Blmvood   Tup.    v. 


Mat 


irey,  93  U.  B.  294(28:718);  AdarruOmalgv. 
aurilngUm  A  M.  B  R.  Oo.  112  U.  8.  128  (28: 
678);  arrmmr.  AtvM,  92  U.  S.  827«8:511}: 
Murdotk  V.  MtmphU,  87  U.  8.  20  Wall.  590 
(22:489):  Moorer.  Miuittippi.  68  U.  B.  21  WoU. 
mamiOmBomta  v.  Itrmtr,  91  U.  B.  694 
(28:366):  JMtroit  City  B.  Go.  y.  Outhard,  114 
U.  8.  1S4  (29:118);  Otii  v.  (htgon  SttamtAip 
Co  lie  0.  8.  648  (39:719);  Jada  v.  BeUna,  115 
U  B.  888  (39:893);  ^onfe'njv.  Loemntfua.  110 
U.  8.  322  (i^:139). 


This  BCtloQ  Is  not  broogbt  againsl  the  de- 
fendant In  his  individual  capadly  for  a  trespass 
or  wrong  alleged  to  have  been  commiticd  by 
him  as  a  natural  person  upon  the  property  or 
personal  rights  ta  the  plaintiff;  It  is  brought 
against  him  in  hisofflciul  capacity  as  Treasurer 
of  tbe  County  of  Charleston,  to  recover  judg- 
ment for  a  sum  of  monev  voluntarily  paid  by 
tbe  plaintiff,  thoagb  under  protest;  demanded 
and  received  by  the  defenaant  In  hii  otHcial 
capacity,  contrary,  as  the  plaintiff  alleges,  to 
law.  The  judgment  sought  is  not  a  personal 
judgment  SKalmft  tbe  defendant,  but  fora  judi- 
cial declaration  that  the  money  [wid  was  wrong- 
fully and  illegally  collected,  and  ought  to  be 
refunded  In  order  that  a  certlflcBt«  of  record 
thereof  may  be  issued  accordingly,  to  tbe  end 
that  the  amount  mi^t  be  repaid  out  of  the 
Btate  treaaury. 

The  action  is  founded  expressly  on  the  pro- 
visions of  the  Act  of  the  Qeneraf  Assembly  of 
the  State  of  South  CTaroIina,  approved  Decem- 
ber 24. 1878,  entitled  "An  Actio  Facilitate  tbe 
Collection  of  Taxes."  Tbeflrstsectlooot  thai 
Act  provides:  "That  fti  all  cases  In  which  anv 
State,  county,  or  other  taxes  are  now  or  shall 
hereafter  be  charged  upon  the  books  of  any 
county  treasurer  of  the  Slate  asalnst  any  per- 
son, and  such  tressurer  shall  claim  tbe  payment 
of  the  taxes  so  chaived  or  shall  take  any  step 
or  proceeding  to  collect  the  same,  the  person 
against  whom  such  taxes  are  charged  or  against 
whom  such  step  or  prooeeding  uall  be  taken 
•hail.  If  he  conceives  the  same  to  bo  unjust  or 
illegal  for  any  cause,  pky  tbe  aald  taxea  not- 
wluutandiog,  under  protest,  In  sudi  funds  snrt 
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monoys  u  the  uld  conntj  tnasnnr  alia]]  be 
■utboTlzed  tc  racelTe  by  the  Aet  of  tbe  0«Denl 
AiHmbly  lerylng  the  same:  and,  upon  aueb 
pavmeDt  being  made,  the  said  countr  treaBurer 


n  thirtr  d«Ta  after  mak- 


recoveiy  thereof  in  Hie  court  of  common  pleas 
,foi  the  conn^  in  which  aucbtazei  are  payable; 
'and  tf  it  be  determined  in  lald  action  that  sucb 
taxes  vara  wrougfallf  or  Uleeallj  collected,  for 
anr  retaon  going  to  the  meiiti,  then  tbe  court 
before  whom  the  case  ia  tried  shall  certify  of 
Kcord  that  the  same  were  wrmigfuUT  collected 
and  on^t  to  be  refunded,  and  tUeieupon  the 
comptroller-general  shall  usue  hla  warrant  for 
the  refunding  of  (be  taxea  ao  paid,  which  ahall 
be  paid  in  preference  to  other  claims  against 
tbe  treasury:  lYotidtd,  That  the  county  treas- 
urers shall  M  requited  lo  receiTe  jury  and  wit- 
ness deketa  for  attendance  upon  the  circuit 
conns  of  the  State  recdvaUe  for  taxes  due  tbe 
Goontyin  which  the  Midssrvlces  are  rendered." 
Tbe  second  seetlon  of  tbe  Act  prohibits  any 
other  remedv  "in  any  case  of  tbe  Illegal  or 
wrongful  collection  of  taxea  or  attempt  lo  collect 
(axes,  or  attempt  to  collect  laxea  in  funds  or 
moneys  wblcb  the  coon^  treasurer  sbhll  be 
authorized  to  receive  under  the  Act  of  tbe  Gen- 
eral AMemUy  leryiog  the  same,  being  other 
tiiao  such  M  the  person  charged  with  said  taxes 


provldee  that  "no  writ  of  tnandamos  ahall  be 
granted  c^  issued  from  any  court,  or  by  the 
Judge  of  any  court,  directing  or  compelling  tbe 
reception  for  tazea  ot  avy  funds,  ctuneDcy,  or 
bank  bills  notautboiiaed  to  be  recelTed  for  such 
taxea  t^  the  Actof  the  QcBeral  Assembly  le^- 
ing  the  aame;"  and  directs  that  "no  writ,  order, 
or  process  of  any  Mud  whateoever,  staying  or 
prerentinganyofflcerof  the  State  charged  with 
a  duty  in  the  collection  of  (axes  from  taking 
any  step  or  prbceeding  in  the  collectloo  of  any 
tax,  whether  such  tax  is  legally  due  or  not, 
Bh^  jQ  any  case  be  granted  by  any  court,  ax 
the  Judge  of  any  court,  but  In  all  caseswbatso- 


treasurer  shall  be  authorized  to  receive  by  the 
Act  of  the  Oeueral  Assembly  levying  tbe  said 
taxes,  in  manner  and  fntn  as  above  provided. 


and  thereupon  shall  have  Ids  remedy  nnder  the 
provisions  of  tbe  first  section  of  thu  Act,  and 
In  BO  otbn  manner." 

Tbe  third  section  of  the  Act  is  as  foHowi: 
"That  in  aU  cases  tn  which  any  peraon  against 
whom  any  tarn  atand  charged  upon  the  books 
of  any  county  treasurer  of  the  State  has  here- 


as  the  said  treasurer  was  authorized  to  receive 
by  tbe  Act  of  the  General  Assembly  levving 
said  taxes,  tke  aald  treaaorer  shall  rebeivefrom 


le  Act  of  Uw  General  Aaaemldy  le^^Ing  tbe 


same:  AwAJA^  That  each  tKUa  shall  be  so  paid 
within  atzty  days  from  tbe  passage  of  this  Act^ 
and  any  penon  so  paying  tbe  same  may  do 

titled  H 

tn  section  1  of  this  Act." 

Tbe  Supreme  Court  of  South  Carolina,  in 
rendering  the  Judnnent  now  nnder  review  (SI 
S.  C.  G60),  referred  in  ila  opinion  to  the  ]«is- 
lation  of  tbe  State  on  the  soDject  of  ita  bonded 
Indebtedness,  an  abstract  of  which  is  given  ia 
the  pleadings,  beginning  with  the  Joint  Beso- 
lution  adopted  June  8. 1677;  and  declared  thaS 
It  "was  manifeetly  derigned  to  ascertain  todi- 
dally,  by  the  rules  and  principles  of  law  which 
regulate  contracts  between  fndivlduala,  wbat 
was  the  valid  debt  of  tbe  State,  and  to  make 
ample  provision  for  the  prompt  and  punctual 
payment  of  the  bterest  on  the  debt  lo  ascer- 
tained." After  tracing  the  history  of  this  legis> 
lation,  and  of  the  Judicial  and  other  proceed- 
ings taken  thereunder,  tbe  oplnioa  of  the  Su- 
preme Ceurt  of  South  Carolina  proceeds  as 
follows: 

"In  punuonce  of  tbeee  wovialona,  a  very 
large  amount  of  the  original  consolidation 
bonds,  which  ware  colored  green  and  are  hsu- 
al^  dedgoated  aa  green  bonds  or  'green  con- 
sols,' wereeichangedfortbenewconaolidatitni 
bonds,  colored  brown,  and  are  usually  desig- 
nated at  'brown  bonds'  or  'brown  consols,'  am 
represent  the  valid,  unquestioned  debt  of  tbe 
State,  tbe  coupons  on  whidi  are  received  for 
taxes  or  are  promptlv  paid  on  presentation. 
But  as  it  was  impossible  lo  (ell  whether  a  'green 
bond'  represented  In  whole  or  In  part,  and,  if 
so,  wbat  part,  any  portion  of  the  valid  debt  of 
the  State, without  an  examination  of  tbe  record* 
of  the  otBce  of  the  treasurer  of  the  Slate,  wbera 


invalidity  which  thej  may  contain  eliminated, 
and  (be  valid  portion  converted  Into  'brown 

"It  seems,  therefore,  that  the  acope  and  ef- 
fect of  (bis  leglsladon  was  not  to  unpalr  th« 
obligation  of  uy  contract  entered  into  by  (be 
Slate  with  its  bondholders,  whereby  the  State 
had  agreed  to  remive  the  coupons  of  certain 
bondsln  payment  of  taxes,  but  was  almply  lo 

Erovlde  a  mode  of  proceeding  by  which  it  oonld 
B  definitely  and  eailly  aacertdned  whether  a 
coupon  offered  io  paytneot  of  taxes  represented 
anv  portion  of  tbe  vaUd  debt  of  the  Slate;  for, 
unless  it  did,  there  certainly  waa  no  contract 
on  the  part  of  the  State  that  It  ibould  be  re- 
ceived in  payment  of  taxes."  "  "  •  "It  oer- 
tainly  cannot  be  pretended  that  because  a  tax- 
payer tenders  in  payment  of  his  taxea  a  coupon 
of  a  bond  purporting  to  be  a  consolidation  bond 
ot  the  Stale,  colored  green,  that  the  State  and 
Its  fiscal  offlcen  are  boond  to  receive  it  without 
question  as  lo  whether  it  is  valid  or  invalid; 
and  as  the  State  cannot  be  sued  except  with  Ito 
own  consent,  and  then  only  in  (he  mode  which 
ft  permits,  it  follows  neceesarlly  that  the  only 
mode  by  which  validity  of  the  coupon  offered 
in  payment  of  taxes  can  be  tested  is  that  which 
baa  been  prescribed  by  the  State." 
In  answer  to  the  objection  that  the  ^esoit 
U3,V.s. 
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BUntlflwMDOt  k  put;  to  uit  of  tbe  actiona 
lottltuted  in  Um  court  of  cluma  lo  teat  the 
v»lidii7  of  bla  bonds,  uid  that  he  U  Dot  bound 
trranj  adJudlotloD  theratn,  tbe  opinion  ssjB; 
30]  ''riifa  poBition  CDlEbt  poaait)!;  be  very  well 
Biaintaliied  if  Qie  defense  here  vaa  based  rim- 
piyoo  the  doctrine  of  retottfudtcatajbutthat  is 
not  the  gTDQixl  upon  vhich  the  defense  rests. 
Tbe  trae  ground  la,  that,  aa  the  Slate  could  not 
be  «ued  except  with  ite  own  consent,  and  then 
onjv  in  the  mode  which  it  bad  seen  fit  to  pro- 
•cribe,  and  as  tbe  Statedid  prescribe  amode  by 
wUcb  it  could  be  sued,  and  the  validity  of  lU 
drill  tested  upon  the  aaoie  principle  by  which 
tbe  coutncta  of  Individuals  are  tested,  and  bav- 
in^ iiiTited  all  pereona  having  claims  agaJDSt  it, 
whose  claims  were  disputed,  to  come  in  and 
•awn  asd  estabUab  tbdr  claims,  one  who  baa 
failed  to  araH  himself  of  the  opportunity  thus 
offered  cann  ot  afterwud.  In  another  proceed- 
ing, not  pennitted  by  tbe  State,  mainteJn  an  nc- 
tkn  against  the  State  or  sKaindt  any  of  tta  offl- 
oera  for  refusiiig  to  do  that  which  the  laws  of 
tbe  Bute  forbidT"  3 

The  Supreme  Court  of  South  Carolina  then 
proceeds  to  eiamioe  tbe  contention  on  the  part 
of  Um  plaintiff,  that  the  Act  of  the  Mlh  of 
Oecember,  18T8,  entitled,  "An  Act  to  Padlltate 
tbe  Collecb'oD  of  Taxes"  (lA  Stat  tS5),  ei- 
loeaaly  authorises  an  action  against  tbe  county 
tfeaanrerwhen  euch  coupons  as  his  have  been 
tendered  for  taxes  and  refused.  Cpon  that 
poini  its  o|rinioD  is  eipieased  as  follows: 

"Tbia  podtioD  is,  we  think,  bsMd  upoa  a 
total  misconception  of  the  true  meaning  of 
that  Act.  It  certainly  never  was  designed  lo 
afford  an  opportuni^  to  a  bondholder  to  re- 
open tbe  onestion  aa  to  the  validity  of  any 
ponioa  of  ute  state  deM,  which  it  nas  sup- 
posed had  been  determined  by  tbe  decision  of 
this  ooort  in  the '.Bmd  iM(  ClM«,'fnm]  which 
no  fntimatioD  of  appeal  had  been  given.  The 
TOT  object  of  tbe  l^isUtloD  ol  the  State  bere- 
liibef<we  considered  was,  aa  we  have  sees,  to 
obtain  a  final  determination  of  the  question  ot 
tbe  raUdity  of  tbe  stale  debt;  and  certainly  the 
Luidataje,  b;  an  Act  passed  nearly  a  Tear 
benm  socb  final  detemunation  was  leacned, 
nsrer  Intended  to  air<«d  tbe  ineaiu  of  reopen- 
htc  any  of  the  queatloDa  thus  finally  deter- 
BUed.  In  addioon  to  this,  the  phraseology  of 
tbe  Act  ahowa  that  it  was  nerer  dcdgned  toaf- 
fofd  a  remedy  to  tbe  bondholder  in  case  hi* 
mi  coapoosweteRfused  when  tendered  for  taxes, 
bat  was  fDlended  solely  to  afford  a  remedy  in 
esse  UDa  of  the  bank  of  tbe  State  were  refused 
wben  tmidered  for  taxes.  But  even  if  it  Aould 
be  oosceded  that  the  terma  of  the  Act  to  fadli- 
late  tbe  collection  of  tacea  were  broad  enough 
to  co*er  a  case  in  which  ooupona  of  bonds  pur- 
porting to  be  bonds  of  the  State  ire  refused 
when  tendered  for  lues,  as  well  as  a  case  In 
wbicb  laxea  aie  tendered  and  refused  in  other 
timds  sod  mooeys'  than  the  collectlns  officers 
are  autborlied  by  tbe  Act  tovytngracn  taxes  to 
reoeiTe.  we  do  not  see  bow  these  actiona  can 
be  maintained.  Bj  Ibe  expresa  terms  of  the 
Act  it  must  be  maae  to  wpear  tLat  tbe  cooon 
tnasonr  baa  iD^allr  ana  wrongfully  tefnsed 
lo  rwdfa  panMot  ot  Ibt  taxes  aaaeased  against 
Ibo  platnlfll  in  anything  else  but  gold  and  <)]• 
*er  cdD,  United  States  currencr  national 
bank  notea,  and  ooupona  which  shall  become 
127  U.  & 


payable  daring  the  ?ear  1683,  on  the  valid  con- 
soUdaUon  bonds  of  tnls  State,  known  as  'brown 
bonds,'  as  required  to  do  by  the  Tth  section  of 
the'ActtoRaJaeSndpllee  and  Make  Appropria- 
Uona  for  the  Fiscal  Year  Coromencing  Novem- 
ber 1,  1881,'  approved  FeLiruary  B,  1882  (17 
StaLlOTO).  Practically  thi<ilasimeiitloned  Act 
forbids  county  treasurer'^  from  receiving  in 
payment  of  laies  any  coupons  of  bonds  which 
have  not  been  asceitiiued  la  the  manner  pre- 
■cribed  by  the  leslaJation  herelDbefore  men- 
tioned to  be  valid  obligatioDB  of  tbe  State. 
Now,  if,  as  w«  have  seen,  the  Slate  had  the 
right  to  prescribe  the  mode  by  which  the  valid- 
ity of  any  bond  purporling  to  be  an  obliga- 
tion of  the  State  should  be  tested  and  deter- 
mined, and  If,  as  we  have  also  Kcn,  such  mode 
waa  prescribed,  and  ihe  validity  of  all  the  varl- 
oua  leasees  of  bonds  purportias'  to  oe  oblisA- 
tions  of  the  Siale  vae  rn^sed  upon  and  floaUv 
determined,  it  would  seem  to  follow  neceesan- 
ly  that  the  State  bad  a  perfect  right  to  forbid 
Its  officers  charged  with  the  collection  of  it* 
revenue  from  recelviiw  in  payment  of  taxes 
any  coupons  or  other  form  of  obligatioi.  which 
bad  not  only  not  been  adjudged  to  be  a  valid 
obligation  of  the  Stale,  but  which,  (m  the  con- 
trary, bad  been  eipreasly  sdjud^d  to  be  in- 
valid. There  certainly  can  be  nothing  fllenl 
or  wrongful  in  an  ofllcer  of  the  State  yielding 
obedience  lo  a  law  of  the  State  passed  in  the 
usual  form,  in  pursuance  ot  a  judgment  of  lie 
highest  Judicial  tribunal,  from  which  there 
had  been  no  appeal  to  the  tribuunJ  of  last  re- 
sort, though  express  provision  had  been  made 
for  such  appeal." 

After  having  thus  decided  that  tbe  present 
action  was  not  maintainable  under  tbe  provi- 
siODs  of  the  Act  of  December  24,  1878,  the 
Supreme  Court  of  South  Caiollna  proceeds  to 
review  the  grounds  of  its  prior  decisions  in  the 
Bend  Debt  fata,  IS  S.  C.  263,  294,  and  reslale* 
and  realBrms  tbe  tame,  going  at  large  Into  tbe 
Question  of  the  validltv  of  the  bonda  held  by 
(he  plaintiff  as  obligations  of  the  State,  adjudg- 
ing ihem  to  be  invalid.  The  conclusion  fot- 
lowa  and  la  declared  that  tbe  Act  Of  tbe  General 
Assembly  entitled  "An  Act  to  Raise  Supplies 
and  Hake  Appropriations  for  the  Fiscal  Year 
Commendog  November  1,  18S1,"  approved 
FebruaiT  9,  1883,  alleged  by  the  plaintiff  tobe 
void  as  impairing  the  obligation  of  the  Slate 
contained  la  the  boode  and  coapoos,  is  a  valid 
and  coottltutionBl  law,  and  Justified  the  de- 
fendant, aa  County  Treasurer,  In  refusing  to 
receire  Ibe  coupons  In  paymeot  of  taxes  uriMu 
tendered. 

It  thus  appears  that  in  point  of  fact  tbe  Su- 
preme Court  of  tbe  State  of  Booth  CaroUna  ia 
ipinion  in  this  case  passed  upon  the  federal 


Tersely  to  himi  but  Ae  analysis  of  tbe  cssa 
which  we  hare  made  shows  clearly  that  the 
decision  <d  (hat  question  was  oot  oeceasary  'o 
the  Judgment.  Before  reaching  (hat  question 
the  supreme  court  had  already  decided  that  the 
acUon  of  the  plaintiff  could  not  be  sustaiQed, 
according  to  the  meaningof  tbe  inoriaiDns  of 
the  Btatiue  under  which  It  was  nought  The 
decUmi  <A  that  ptrfnt  waa  final,  and  waa  fatal 
totbe  plaintiff's  right  of  recovMy.  Thatquea- 
tk«  ta  aot  a  federia  question^  ft  4ocs  not  arise 
Ul. 
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under  tbe  Conalitutloii  ot  th«  United  BlaWa,  or 
under  an;  law  or  treaij  made  In  purauance 
tfaereof.  It  ii  not  a  qoeition,  therefore,  wbicb, 
nndei  tUt  writ  td  error,  we  bare  a  liitbl  to  re- 
Tiew.  We  are  not  antbotized  to  inquire  into 
lite  grounds  and  reaaona  upon  whlcb  the  lu- 
preme  conn  proceeded  in  Its  conatmction  of 
tliat  atatnte.  It  t>  a  atat*  atatute  conferring 
certain  rigbia  upon  anltora  choodng  to  aTall 
tbemaelTea  of  ita  prorlaiana  upon  certain  con- 
ditiona  In  certain  caaea.  Who  may  sue  under 
It.  "uid  vImo,  and  under  what  drcunulancet, 
are  queadona  for  tbe  ezcluaive  determination 
of  the  alate  trltranala,  wtioae  Judgmeat  tliereon 
la  not  BoMect  to  review  ttf  thu  court  II  waa 
competent  for  the  Btate  of  South  Carolina 
dtber  to  nan;  or  withhold  tlie  right  to  bring 
aulta  agalnit  Itae  ofBceia  of  the  State  for  tbe  re- 
Gorety  of  money  alleired  to  baTc  been  lUegally 
exacted  and  wrongfully  paid.  If  granted,  the 
action  ii  in  robataoce,  though  not  In  name,  an 
action  aninat  tbe  Stale  lt«eU,]u8t  aa  an  actton, 
permitted  by  tlw  Act  of  Congress  on  the  sul>- 
Ject,  against  a  collector  of  customs  for  the  re- 
coveiy  Dt  duties  alleged  to  have  been  illegally 
exacted,  and  paid  under  protest,  is  an  action 
against  tbe  United  States,  though  Dominally 
i^inst  tbe  collector.  In  such  cases,  as  the 
State  may  withhold  all  remedy,  it  may  attach 
to  the  remrdv  it  actually  eives  whatever  con- 
ditions and  limitations  it  chooaesi  and  Its  own 
interpretation  and  appltcatioo  of  its  statutes  on 
that  subject,  giveo  by  its  own  Judicial  tribu- 
nals, are  conclusive  upco  ibe  parties  seeking 
tbe  benefit  of  them.  No  Heht  secured  bv  the 
Constitution  of  the  United  States  to  any  citizen 
Is  affected  bv  them  udIcss  they  arc  framed  or 
admlnist^eo  ao  as,  iu  some  particular  case,  to 
deprive  the  party  of  bis  property  without  due 
process  of  law  or  to  deprive  him  of  the  equal 
protection  of  Che  laws.  No  such  question  is  or 
can  be  made  in  reference  to  the  statute  of 
South  Carolina  under  considenitloD.  It  au- 
tborizes.  In  certain  euumeraled  cases,  parties 
found  to  be  within  its  terms  to  bring  a  pre- 
scribed action  against  the  Utale  in  tbe  name  of 
one  of  its  officers.  According  to  the  decision 
of  its  highest  tribunal,  the  plaintiff  in  this  ac- 
tion Is  not  within  the  class  entitled  (o  sue.  To 
review  that  Judgment  is  not  within  tbe  prov- 
ince of  this  court,  because  it  does  rtot  deny  or 
Injuriously  affect  any  right  claimed   by  the 

e'aintllF  urtder  the  Crautitutlon  or  laws  of  the 
Qited  Slates. 

It  is  a  well  settled  mle,  limiting  the  Jnrisdlo- 
tlon  of  this  court  In  audi  cases,  that  "where 
it  appears  by  the  record  that  (be  judgment  of 
(he  state  court  might  have  been  Daaed  either 
upon  a  law  which  would  raise  a  question  of 
repugnancy  to  the  Constitution,  laws,  or  treat- 
ies of  tiie  United  States,  or  upon  some  other 
Independent  nouod,  and  it  appears  that  the 
court  did,  in  fact,  base  lla  judgment  on  such 
indepoident  grouitd,  and  not  on  ttke  law  rala- 
ing  the  federal  question,  tbia  court  will  not 
take  jurlsdlodoD  of  the  case,  even  though  it 
mi^t  think  the  position  of  tbe  State  court  an 
unaound  one."  Slinotr  v.  Mittouri,  80  U.  B. 
18  WalL  «Sft.  a«8  [80:  685,  087]  per  Mr.  Ju$- 
tioe  Bradley.  And  It  haa  been  repeatedly  de- 
cided, under  aection  700  of  the  Revised  Stat- 
utes, that,  to  give  this  court  jurisdiction  of  a 
writ  of  error  to  a  state  court,  it  muat  appear 


afflrmatively  not  only  that  a  federal  queatloa 
waa  presented  for  decision  to  the  Uajtest  ootnt 
of  the  Bute,  having  jurisdiction,  bnt  thmt  Ha 
decision  was  necessary  to  the  determlnatloD  vi 
tbe  cause,  and  that  It  waa  actually  decided,  or 
that  the  judgment  aa  rendered  could  no*  have 
been  given  wlthont  deddlng  it  Brmen  v.  At- 
(wa,»  U.  a  887  [83:  6111:  (XHtttu  BaiUt  v. 
Board  ^ZtquidaSon,  96  U.  S.  140  naS:  1141; 
ChotUtatt  V.  OHma.  Ill  U.  B.  900  iSS:  400l; 
Adami  Omntg  ▼.  Burlitiaton  A  M.  S.  B.  <& 
118  U.  a.  128  [28;  «m  Ddrott  OUr  B.  Q>.  y. 
GvAard,  114  17.  8.  lU  [29: 116];  Jhw  OrUans 
Wattr  Work*  Ot>.  ▼.  Leuiiiana  Sugar  Btfining 
OmSB  U.  a  18  [81:  807], 
Inasmuch,  tbuefore,  aa  the  jodgmentof  the 


Supreme  Court  of  tha  State  of  South  CaroIiiUL 
sought  to  be  tirought  in  review  tgr  tbte  writ  of 
error  does  not  involve  any  question  necessarl- 
W  arising  under  the  Conatttutlon  of  the  United 
States  or  tbe  lt|ws  and  treaties  made  in  pursu- 
ance thereof,  we  must  refuse  to  take  jurladlc- 
tlou  in  the  case. 

TUt  tera  of  error  it  aeeorOinfili/  tUtnimti  far 
tMnf  qfJurudtcUon. 


ABHA  E.  CAMERON  vru.  Appf., 

e. 

ABA  HODGES  vr  ai. 

<6ee  a.  C.  Ueporter^  ed.  SSMH). 

Juritdietion  oj  ciroutf  tovrU — ei'lAsnsUp  i^par- 
liet—ttaUment—  otatetion  —ammdment—rt' 
maadinff  luit. 

L  It  Is  not  siiflolent.  to  slve  JurlsdlotloD  to  a 
Clicult  Court  of  tbe  Cnlted  Btaiea,  that  tbe  defeod- 
aot  In  the  Eul  t  ts  a  eitlseo  of  tbe  8Utt«,  and  that  none 
ot  the  oomplalnants  were  oltliens  of  that  State. 
The  adTcne  party  must  tw  a  titiaen  of  soma  other 
named  Slate,  or  an  alien. 

5.  Aoltlzenof  a  Terrttorr,  or  ot  the  DMrlot «( 
Columbia,  can  neither  brina  nor  sustain  a  suit  on 
the  frrouud  of  olUaenatalp,  In  one  of  tha  Ciroult 

3.  A  distinct  statement  of  tbe  oKliensbli)  of  the 
parties,  and  of  the  paiiaoular  Bute  In  whiah  It  Is 
olalmed,  la  required,  in  order  to  soataln  the  Juris- 
diction of  the  olroult  oourt. 

t.  This  oourt  wUL  on  lis  own  motion,  take  the 
objeodon  of  tbe  want  of  Jurladlatlon  fn  the  olioult 
coui^  esi>eoiaIl7  at  legsrds  oitKeushlp. 

6.  TbU  court  mar  reverae  the  oecree  of  the  oourt 
belnw  because  It  had  no  JurlsdloUoD,  "but  has  no 
power  to  amend  the  leoord  ao  as  to  slve  Jurtsdlo- 
*■—  '-■  tiiat  oourt 


or  petltton  tor  removal 
that  thesult  baa  been  m 
olioult  eourt.  It  is  the 


ZffSf!, 


reinoved  Into  tbe 


[Mo:  aw.] 

Argutd  April  S,  im.  Decided  AprH  30.  tSSS. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  Uniled  States  for  the  Western  IMs- 
(rict  of  Tennessee  dlsmlsdug  a  bill  in  regard  to 
tbe  title  to  real  estate.    Betereed. 
Tbe  tacts  are  stated  ki  the  opinion. 
Jfassrs.  D.  H,  Poaton  and  W.  K.  Aston, 
for  appeUanMi 

Tbe  bill  bdng  on  oath,  the   answer  only 
makes  aa  Issue,  sad  one  witnen  will  overturn 
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Caicsk<bi  t.  HoDsn. 


mora  wdebt  u  nldeiice  tban  Uw  bill. 

IdndtUp  T.  Jamm,  8  Ooldw.  4ST. 

Xb  TauMMW  ft  party  faffioK  to  testt^  u  to 
BUtten  itaowii  to  M  Decewul^  within  bis  per- 
MHul  knowledge  ■llocdaa  presainptioD  agiliut 

liufilap  T.  I^tt,  4  Hd^  479;  AOq/  t. 
OwimC,  8  HMd,  tm;  LaviwtUe  A  N.  B.  B. 
Co.  T.  aorrett,  8  Lea,  488. 

Tbe  ivf iiMl  of  the  putj  to  jttoduce  bi*  ttooka 
or  papen  raliea  a  presumptioii  advene  to  Ihe 

^"^i/twr.  U.8.WV.  a  4How.B42{ll;»67)[ 
Banton  y.  Biulaet,  48  U.  S.  2  Bow.  6S8  (11: 
418);  2  Wbart.  £▼.  gg  ISOS  1268. 

Tbe  nooproductioii  of  ovideoce  clearly  witti- 
Id  tbe  power  of  a  parly  crealei  a  itrong  pre- 
lum ptkni  agalnit  bim. 

Jffibr  ▼.  Jmut,  82  Ark.  887. 

Mfm.  W.  O.  W*»tlMrford  and  T.  B. 
TitrU^,  for  appellees: 

An  ■Mlflnmmf  tbat  potnta  to  no  ipeciflc 
tnor  i*  100  ragne  ami  Indefinite,  and  should 
be  diai^arded. 

Deit^Tr.  WiggtM.  8S  U.  S.  15  WalL 
<21:  SSisy.  J^UMT.  £ixA,  84  U.  B.  17WaU.  19 

Tba  qaeadona  InTolrad  being  matters  of 
fact,  tbta  oonrt  wfl]  affirm  the  decree. 

ifama  ¥.  Btail,  84  U.  8. 17  Wall.  590  (21; 
mart:  AMk  t.  U.  S.  n  U.  B.  8  WaU  887  (19: 
MQ;  Parker  ▼.  Phett^aee,  «8  U.  8.  1  WalL 
884  an-.  870);  LfiU  t.  Arlcantat.  88  TJ.  8.  23 
How.  IM  (16:  »»). 

Acknowledgment  cannot  be  proven  by  parol 


EUiottr.  A»n0{,M  U.  8.  IFeL  888  07:160]. 

In  Aransas,  tbe  azecutorf  and  nnaidcnow- 
hdged  contnct  of  amarrfed  woman  to  convey 
her  real  e*tal«  it  vtM. 

We«a  T.  Tarry,  80  Ark.  8S5. 

ToldaUe  at  her  election. 

JUlmte  V.  MOwe,  «4  Ark.  113. 

8be  cannot  make  executor;  contracts  to  oon- 

tOnsmoft  T.  Airtor,  88  Ark.  81;    Wooi  v. 

a  written  contract  is  to  be  proven  bj 
tbe  subatanoe  of  tbe  agreement  ought  to 
I  pTovoi  latiatactorilj. 

JMm  v.  atfp,  2«  U.  6.  1  Pet  600  (7:  n»); 
Flndi^  V.  iMiai,  aa  U.  S.  1  PM.  845(7:180); 
FoMw  V.  ffind*.  82  U.  S.  7  Pet.  866ffl:a8p); 
JOdult  V.  Kimdim  Iron  Or#  0).  S8  N.  X .  818; 
AAMnl*  T.  Jbga.  6S  N.  T.  tSS. 

Mr.  JiuUet  UlUr  deUnnd  tbe  opbtlon  of 
theconrt: 

lliiB  is  an  appeal  from  the  Circuit  Court  of 
tbe  United  Siatea  for  the  Wealeni  DiMrlot  of 


Tirrm,  ts 
Wken 
Band. 
be  pm 


of  Uemphia  in  Ibat  State,  In  regard 
troversy  which  areas  cooceitilng  the  title  to 
certain  real  eatata  (ttoaled  In  tbe  State  of  Ai- 
kioaaa.  Tin  principal  defendant,  Asa  Hodcea, 
waa  a  citiaen  of  Arkanaaa,  aiul  upon  uist 
ground  procured  ao  order  in  tbe  cbancery  court 
lo  lepiove  Ibecaae  Into  the  Circuit  Court  uf  tbe 
United  States  Ita  the  Western  District  of 
117  U.  & 


'In  tbe  Cbancety  Court  of  Shell?  County,     [ass] 
Tenneasee. 
"Anna  B.  Cameron  etal. ) 

w.  iR  45BS. 

Asa  Hodgee  etal.       ) 
"To  the  Hon.  W.  W.  McDowell,  Chancellor; 

"Tour  petitioner  states  tbat  be  is,  end  at  the 
timeof  thelnstitutioDof  this  suit  was,  adtlzen 
of  the  State  of  Arkanaaa,  and  not  of  the  State 
of  Tennessee,  and  that  none  of  tbe  complain- 
ants are  or  were  at  that  time  citizens  of  the 
State  of  Arkansas;  that  said  suit  is  of  a  civil 
natiira,  and  tbe  matters  in  controversy  exceed, 
exclusive  of  costs,  In  value  the  sum  of  five  hun- 
dred doUani:  that  the  t^ntroversy  alfecta  tte 
ownership  of  real  estate  in  said  State  of  Arkan- 
sas, and  can  be  wbollv  decided  t>etween  com- 
plainants and  this  deieudant.  Wherefore  he 
prays  an  order  for  tbe  removal  of  said  cause 
from  this  court  to  tbe  United  States  Circuit 
Court  for  tbe  Weatem  District  of  Tenneaaee, 
at  Hempbis,  and  he  tenders  herewith  the  r»- 
quisite  bond,  as  required  by  law,  for  the  n- 
moval  thereof. 

"Aaa  Hodges,  the  petitioner,  bdng  sworn, 
says  the  matters  set  forth  to  the  above  petition 
are  true  as  far  as  stated  on  bis  own  knowledge; 
tbe  rest  be  believes  to  be  true.    Aaa  Hodges. 

"Bwom  to  this  October  2,  1883. 
"J.  M.  BnADLBT,  Ikputy  Obnfcand  M," 

WhUe  this  petitiOD  sets  forth  the  dtlzensbip 
of  Hodges  to  be  in  the  State  of  Arkansas,  t>otti 
at  the  commencement  of  the  suit  and  at  tbo 
time  of  the  application  for  removal,  it  does  not 
state  that  of  any  of  the  complalnanta,  tmt 
merely  says  "tbat  none  of  tbe  oompbdnantaar 


That  tbe  defendant  Hodges  was  a  dUzeo  o_ 
Arkansas,  in  connectloo  with  tbe  fact  that  none 
of  the  complainants  wen  dtizens  <rf  tbat  State, 

Isnotar"-" '- ~      " 

Court  o 

-1  u.  a 

Tbe  adverse  party  must  be  a  dtlzen  of  some 
other  named  State  than  Arkauaas,  or  an  alien.  i.aKi 
All  Uw  oomplainanla  might  be  reddeoU  and  ^""'^ 
dtiiens  of  tbe  Distrid  of  Columbia,  or  of  any 
Territory,  and  the;  might  not  be  dtiiens  of 
tbe  Stale  of  Tenoesaee  where  tbe  suit  waa 
brought,  or  indeed,  of  any  State  In  the  Union. 
A  dozen  of  a  Terrilorv,  or  of  tbe  District  of 
Columbia,  can  neither  Dring  nor  sustain  a  suit 
on  the  ground  of  dtlzenship,  in  one  of  tbe  df 
colt  courts.  Barney  *.  BtMimvn,  78  U.  8.  6 
WalL  280  [18:  B2S]. 

This  court  bsa  alwaji  been  ven  particular 
In  requiring  a  distinct  atatement  of  the  dtizen- 
shlp  of  the  parties,  and  of  the  particular  State 
in  which  it  Is  claimed.  In  order  to  sustain  the 
Jurladlction  of  those  courts;  and  inasmuch  as 
the  only  dtlzenahlp  apedflcally  averred  and 
set  out  Id  the  case  oefon  ns  is  that  <rf  the  de- 
fendant Hodsee,  at  wboee  instance  tbe  canae 
waa  removetC  and  aa  tbat  la  tbe  only  ground 


BuFBua  CousT  or  lam  UnnKD  States. 


Ceaae,  who  was  tbe  plaintiff,  in  tlie  actioa  In 
tlM  Cucult  Court  for  Um  Westein  IHatrict  of 
Teiu,  "nMm  in  flu  County  of  Hason  aod 
Suteof  nUnola,"  w«t  beld  not  lobeaiufficlent 
aTerment  of  hu  dliiensbfp  in  mioda.  See, 
ftlm.  ffiN^hv  ▼.  niry.  n  U.  S.  171  [24:  9U], 
Thii  conn  ba*  nnifonnlj  Mted  upon  the 
principle  that,  in  order  to  protect  itaeU  from 
collueive  agreements  between  parties  who  wlah 
to  lltigaU  their  coatroveisiea  in  the  federal 
cxiurts,  it  would,  on  Its  own  motion,  take  the 
objection  of  the  want  of  Jurisdiction  in  the  cir- 
cuit court,  eepedallf  u  legarda  dUzenshlp. 
BiUm  T.  IWcWnwn.  108  V.  8.  16S  [27:  8881; 
MJjwmY.  Cfaj/.MV.  B.l&Wall.  81  [23:  lOQJ. 
We  luTe  considered  the  application  nf 
Hodges,  Um  ddendant  in  error,  to  snpplf  the 
want  olaTermentsIn  renid  to  the  dtizenahlp 
of  the  complainants  in  this  suit.  The  difficult 
here,  howeror,  does  not  relate  to  the  Jurisdic- 
tion of  this  cotut,— Id  legsrd  to  which  evidence 
by  affldarit  has  sometimes  been  received  vhere 
the  defect  was  as  to  the  amount  In  controTen7. 
«nd  perhape  In  relation  to  some  other  point, 
rsaat  "^^  Jnriadictlon  of  this  oonrt  in  the  present 
lasB]  1^^^  fg  undoubted,  but,  as  the  previous  remarks 
in  Uiis  opinion  shows,  the  circuit  court  never 
hod  Jurisdiction  of  It;  and  while  we  maj  be 
authorized  to  reverse  the  decree  so  rendered  we 
bare  no  power  to  amend  the  record  so  sa  to 

eve  Jurisdiction  to  tlut  court  hj  proceedings 
ire.  The  case  in  this  court  must  De  tried  up- 
on the  record  made  in  the  circuit  court.  In 
this  instance  there  bas  been  a  removal  from  a 
tribunal  of  a  State  Into  a  Circuit  Court  of  the 
United  Stales,  and  there  is  no  precedent  known 
to  us  which  authorizes  an  amendment  to  be 
made,  even  in  tbe  circuit  court,  by  which 
grounds  of  Jurisdiction  may  be  made  to  appear 
which  were  not  presented  to  the  state  court  on 
the  motion  for  removaL  Ta  fact,  under  the 
fifth  section  of  the  Act  of  March  S,  167S,  it  be- 
ing manifeat  upon  the  face  of  tbe  affidavit  or 
petition  for  removal  in  the  present  suit  that  the 
case  had  been  improperiy  removed  into  the  cir> 
cuit  court.  It  waa  the  duty  of  tiiat  court,  at  all 
times  and  at  any  time  daring  its  pendency  be- 
fore It,  to  have  remanded  the  case  to  the  tribu- 
nal of  the  State  where  It  originated.  We  can 
do  no  more,  however,  than  to  revene  tbe  ac- 
tion of  the  conn  below,  from  which  this  anteal 
was  taken,  beer  use  it  had  no  Jurisdiction  of  tbe 

Zn«  dMMt  in  tMt  eate  U  r0D»»edfor  waU  ^ 
iurMietion  in  the  Oirevit  OouTt,  and  th»  tam 
fwaandsd  for  further  pnettditie*. 


WIUJAM  0.  CULBERT80N,  Ptf.  in  Btt. 
THE  H.  WITBECK  COMPANY. 

|8ea  8. 0.  Beporter^ad.  8BI-nu 
Witnenet  to  ieed—aeimewlodffituni — Midligat 
rwwrd    dedaraUon  qf  trvtt—MieMgan  tat 
4MA~tUdeaot. 

I.  A  deed  In  HIohlBan  luld  to  be  suffldenUrwIt- 
rifmnl  h»  twa  namong  irhere  the  alniatura  oi  the 
'    n  oi  InterllneMlon. 


iS^ 


Jsnev,  wiM 
Bdthatdwjii 


t  An  ai^nowied 
tbe  notaiT  eerttA" 

•onsappMuiu  b 

deed,  held  lufflaieut,  where  It  Is  aooompantod  br  a 
OBctlfloaieof  Uie  olwk  of  the  eonn»itettbe  ao- 
knowledgment  was  taken  aoootdlna:  to  the  laws  oC 


evideoaetolmiieaohUWi >, , 

-^ere  it  wpeais  that  tbar  haf  power  and  authoiltr 
nil  and  oonver  the  property,  aod  that  the  pro- 
Mis  were  to  be  divided  aootndlns  to  thetnAru- 
__jnt  ereating  Uw  trust. 

B.  Atazdeed  tnUlolilnnlevold  whereKappean 
that  a  portion  of  the  iaxfor  whlofa  It  was  atvea  waa 
exeenlve  and  Invalid;  and  mA  deedli  not  admla- 
-Ibie  to  sustain  the  fiantee^  title, 
e.  Parol  evUenoeot  the  pamoeotof  paitot  the 
az  for  lUeBal  puipoaee  le  aamladt>l&  wbeie  the 
eootds  show  that  It  was  raised  for  such  poTpoee. 

[No.  817.1 
Arffuti  April  n,18SS.   Deeidei  AprUSO.  1838. 

Er  ERROR  to  the  Uircnit  Court  of  the  United 
States  for  the  Western  District  of  Michigan, 
to  review  a  Judgment  for  plaintiff  in  an  ac«on 
*~i  recover  land.    Affirmed. 

The  facia  are  stated  in  the  opinion. 

Mmn.  D.  H.  B»U,  A.  T.  BrUton,  A.  D. 
Brovma  and  Walt*!*  H.  Smith,  for  plaintiff 
in  error: 

The  deed  from  William  A.  Pratt  should  not 
have  been  received  in  evidence. 

HoweU,  Btat.  g  S058;  Oan«  v.  Seeder,  31 
Mich.  60;  freun  v.  Cbdv,  11  Mich.  SS5;  Clark 

Oraham,  19  U.  8.  6  Wheat  677  (5:831) 

The  record  of  the  will  of  Edward  C.  Wilder 
should  have  been  excluded. 

Bowell,  StaL  §  S806:  FOpe  v.  OuOer.  U  Mich. 

xoa. 

The  deputy  auditor-general  had  power  to  ez< 

lute  conveyances  on  sale  of  laoos  for  taiea. 

WeMrooii.  MOier,  66  Mich.  148. 

These  deeds  were  prima  flieit  evidence  of 
the  regulari^  of  all  proceedings,  to  and  tndnd- 
ing  the  sale,  and  ot  title  in  (he  grantee. 

Oroeebetk  v.  £Msy,  IS  Hlch.  82B;  Bunt  t. 
(nopt'n,  42  Mich.  24;  atoetb  v.  AMm.  41  lOch. 
616. 

The  record  cannot  be  contradicted. 

Taymovth  t.  KoMor,  86  Mich.  SS;  Tovng  t. 
Dmaa,  100  U.  8.  677  (27:1087). 

Mmr*.  B.  J.  Br«un  and  Edvnurd  Ofthlll. 
for  defendant  In  error: 

The  deed  from  William  PtaU  la  aa  old  deed, 
and  the  courts  vrlll  sustain  it 

Carpenter  t.  Dexter,  75  V.  8. 8  WaU.  SlSa*: 
«S»y,  Morrny.  EnoeU,  28  Mich.  481. 

Probate  courts  are  conrta  of  record,  and  all 
presumptions  will  aid  their  Judicial  action. 

Ohweh  V.  .BMnnni.  46  Mich.  29;  Alexander 
T.  Btet,  52  Mich.  461. 

The  deed  of  October  29,  18&S,  from  William 
A.  Pratt  and  wife  to  Mannhig  &  Wright,  was 
an  absolute  conveyance  in  fee. 

TroA  V.  Orom,  9  Hlch.  858;  Mamard  r. 
mOeine,  Id.  48S;  Wean  f.  LintteU,2»  Mich. 
224. 

It  was  not  tbe  p>arpaee  of  the  statute  (How. 
Stat.  6069)  to  require  resulting  tmsls  to  be  de- 
clared In  writing. 

FMer  v.  Feie$,  23  Mich.  4A4;  Bvmptu  t. 
Bumpue,  58  Mich.  840. 

127  U.  S. 
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8EO-33; 


mkatto-  T.  antU,  60  U.S.  0  How.  65  (18:44): 
Bama  t.  Banm,  8  Oimnch,  0.  C.  M0. 

A  Imtee  eonveyi  I7  vlrbw  of  Iha  leml 
«aUia  TcMed  in  him.  aiia  not  b;  virtue  of  a 
power. 

Bank  ifU.B.^.  Benning,  4  Ontncli,  0.  0. 
«1. 

The  plaintiff  could  bring  ejectment. 

SverU  V.  Beaek,  81  Mlcb.  186)  Amu  t.  FOtr, 
40Hld).8ie. 

When  k  som  of  monoj  la  Toted  InnoM, 
witbout  iped^iu  the  pufpoee  for  which  It  li 
nUed,  it  m>7  oe  diown,  iJwn  (be  record,  that 
It  WM  tn  fut  relwd  In  part  for  an  Ukgol  pur- 


ale  of  land*  tora  sum  which  Inolndea 


Laem  t.  LaaU.  4  Ulcb.  140;  0am  y.  Dttn. 
16  U^.  19;  AliMmb  t.  SUMf/Wv,  U  Hlch. 
.  18:  AHwnoniKa  t.  LoU,  40  Hlch.  lf»i  mOe* 
▼.S(mM«,  44  Hich.ni. 

Evidence  muM  be  prodnoed.tv  thepartr  ob- 
Jectios,  which  wiU  exclude  any  reasonable  pie- 
•ompttiHi  of  ngnlari^.  When  this  la  done, 
iIm  nirdeo  <d  iSoot  U  shifted  to  the  bolder  of 
the  tax  deed. 

iaH^8T;Blackw.  Tax  Titles,  88,  note  and 


This  is  an  action  of  ejectment,  otigbially 
bron^t  in  the  Circuit  Court  for  the  Counlj  of 
Marqnelte,  in  the  Btate  of  Michigan,  by  the 
H.  Witbedc  Company,  plaintiff,  agaiost  Wil- 
Uam  C.  Colbertson,  d^eodant. 

The  object  of  the  suit  was  U>  recover  certain 
lands  ^toated  In  the  County  of  Marquette,  to 
wUcb  the  plahitiff  claimed  title  in  fee.  The 
case  was  removed  to  the  Circuit  Court  of  the 
United  Btates,  wbere  a  trial  wa»  had  which  re- 
«alt«d  In  a  verdict  in  favor  of  tbe  pldDtlff. 
This,  as  a  matter  of  rigbt,  was  set  aside,  upon 
motion,  under  the  law  of  Michigan,  and  a  new 
trial  granted,  which  alBO  resulted  in  a  verdict 
«nd  judsmeut  tn  favor  of  the  plaintiff.  It  Is 
this  whioi  the  presmt  writ  of  error  brlngis  up 
tor  rr-* — 


lam  A.  I^Ut.  As  a  link  hi  tbe  chahi  of 
title  from  Pratt,  tbe  plaintUf  offered  In  evidence 
lite  noOTd  of  a  deed  from  Pratt  and  wife  to 


Uichigao.  TUi  was  objecled  to  by  tbe  de 
'feodant  upon  the  ground  that  it  was  atleited 
In  only  one  wKaesa  as  to  the  signature  of  Wil- 
I&ai  A.  Pratt.  The  instrument  waa,  however, 
*droitt«d  in  evidence  nolwlihslaodiog  the  ob- 
Jectiou;  to  which  the  def eodiint  excepted.  This 
ruling  Is  made  tbe  ground  of  the  nist  asslgn- 

llM  deed  uffeied  In  evidence  was  signed,  ac- 
knowledged and  recorded  accordiuK  to  Ihe  Uws 
-at  the  Bute  of  Hichigao.  It  Is  admitted  that 
^bere  waa  one  witness  to  the  algualure  of  Ur. 
HI  V.  s. 


Pntt  and  two  witneaees  to  the  signature  of  U18, 
Pratt,  but  it  Is  denied  that  there  was  a  second 
witness  to  the  signature  of  the  former.    The 

rrt  of  tbe  record  contalniog  the  teatimoDium 
as  follows: 

"In  witness  whereof  the  said  parn  of  the  first     |8SB] 
part  have  bereiuito  set  tbebr  banoa  and  tcala 
the  day  and  year  first  above  written. 

'■  Wif.  A.  PnATT.  fu  B.1 

"  Habbikt  W,  Pbatt.     [i~  8.] 
"  Signed,  sealed  and  delivered  in  presencQ 
of— 

**  Stethik  Walsh, 

'■  For  William  A  FratL 
"W.  H.  RooxwsLL. 
"  Qxo.  HowB,  ' 

"  For  Harriet  W.  Pratt 
"The  word  'half'  In  the  twelfth  line  wm 
luterUued  before  signing  [on  the  second  page]. 
•'Btkphbs  Wai«h. 


Ebenaser  Warner  waa  the  justice  of  tba 
peace  who  took  the  acknowledgment  of  PraU 
on  the  99th  day  of  October,  1866,  which  la 
also  the  date  of  the  deed,  and  iu  his  certlflcate 
of  such  acdnowledgment  he  save:  "I  certt^ 
that  I  know  the  person  who  made  the  said  ao- 
knowledgm«it  to  be  the  individual  described 
In  and  woo  executed  the  within  instrument." 
It  will  also  be  noted  that  he  slgna  with  Waleh 
as  a  witneaa,  and  that  their  signatures  imme- 
diately follow  the  statement  as  to  tbe  word 
"half  "  having  been  interlined  before  signing. 

These  drcumatancea  are  sufficient  to  show 
that  Walsh  and  Warner  were  witnesses  to  Iha 
signature  of  Hr.  Pratt,  and  the  matter  may  be 
easily  explained  by  mippoaiog  that  Rockwell 
and  Howe,  the  two  witnesses  for  Harriet  W. 
Pratt,  Inserted  their  names  above  those  ol 
Walsh  and  Warner  as  wituesscs  for  William 
A.  Pratt.  Under  all  the  clrcupistancce  we 
tldok  Ute  court  was  correct  in  admitting  the 
deed  In  evidence.  Carpenler  v.  Darter,  16  V, 
8.  8Walt.  618[19.-*36]. 

Tbe  second  assignment  of  error  also  reata 
upon  an  alleged  Insufficiency  in  the  acknowl- 
eagement  of  another  deed  which  was  offered 
in  evidence  by  the  jdalntlft,  from  BtlU  Haa> 
ning  and  wife  and  William  Wright  and  wlfa 
to  Edward  C.  Wilder,  conveying  all  the  landa  „ 
in  controveny.  To  the  admission  of  thisdeed  ^' 
defendant's  counsel  objected  "for  the  reason 
that  it  does  not  appear  on  said  certificate  that 
Ihe  persons  acknowledging  were  the  same  pei> 
sons  as  those  named  as  eninlors  In  said  deed.' 
The  acknowledgment  in  this  case  waa  taken 
in  the  SUte  (d  New  Jeney.  before  William 
A.  TUchlcr,  a  master  In  chaocery  and  notary 
public,  who  says  in  bis  certltlcale  that  the  par- 
ties, naming  them,  personalty  appeared  before 
bioi,  "who,  I  am  satisfled,  are  ttu  grantors  in 
the  within  deed  of  conveyance."  This  lan- 
guage is  tbe  defect  complained  of  by  defendant. 

We  are  inclined  (o  tbe  opinion  that  thta  la 
sufficient  evidence  that  tbe  parties  who  ap- 
peated  before  him  were  the  grantors  In  tba 
deed.  If  he  was  sadsfled  of  that  fact  the 
court  cannot  now  inquire  Into  the  evidence  by 
which  he  reached  that  conclusion.  But  any 
difficulty  on  this  aubject  la  removed  by  lu 
certificate  of  the  clerk  of  the  county  of  Essex 
In  that  Slate,  that  said  Ricbler  was  a  master  in 
chanceiy  and  a  notary  puUlo  Id  and  tat  aM 

r     "^ 


SiTFKEMs  ComtT  or  THi  nxrru>  Statbl 


eountj,  and  "th&t  the  unezed  Inntniment 
[meaning  Uw  deed]  U  executed,  and  the  proof 
of  acknowledniieDt  thereto  taken.  In  acoord- 
ance  with  theiawa  of  the  said  Sute  of  New 
Jenej."  Tbii  offldal  tlatement  that  the  ao- 
knowledgment  waamadeaccoidingto  thela^B 
of  the  State  Is,  we  think,  (Qffldeot  to  make  it 
valid,  becaoae  the  law  of  ^Ilchigan  proTfdea 

i Howell,  Stat,  g  0660)  that  -nbere  such  oc- 
LDOwlcogmrata  are  taken  out  of  the  Stale, 
the  clerk  certifring  lo  the  official  character  of 
the  officer  ihall  al»o  Htai«  "that  the  deed  is  ex- 
ecuted and  acknowledged  according  to  the  laws 
of  aucb  State." 

The  third  aaaignment  of  envr  1*  baaed  npon 
the  fact  that  the  court  allowed  the  plaintiff  to 
put  Id  evidence  a  record,  from  the  offlce  of  the 
register  of  deeds  of  Marquette  Conoly,  of  the 
will  d  Edward  C.  Wilder.  The  objection  of 
defendanfa  counael  to  the  admission  of  this 
certifled  copy  of  the  will,  as  slated  in  the  bill 
of  exceptions,  is  "that  mli  record  contained 
00  proof  that  the  Probate  Courtof  the  County 
of  Marquette  obtained  Jarlsdiction  to  make  the 
order  aamitling  said  will  to  probele  lo  this 
State,  and  that  It  contains  no  record  of  any 
authentication  or  probate  bv  any  foreign  court 
orofflcer."  This  objection  Being  overruled,  an 
eiception  was  taken  by  counsel  forthe  defend- 
ant to  the  admlsaiOD  of  the  record. 

The  copy  contained,  aftpr  the  seal  of  Wilder, 
the  testator,  the  usual  attestation  of  two  wit- 
nesses, who  declare  that  the  will  was  signed 
in  the  presence  of  each  of  them,  and  that  it  was 
at  the  same  time  declared  by  him  to  be  bis  last 
will  and  teslament,  and  that  at  his  request  and 
in  bia  presence  they  signed  their  namea  as  wit- 
nesaea  thereto.  The  teatator  died  m  New 
York,  and  the  paper  offered  for  probate  in  the 


in  the  former  State.  The  following  p^era 
conttituie  the  proceedings  in  the  Probate  Oouit 
for  the  County  of  Harquettm 


a\  a  semon  oi  uie  rTonaie  uoun  lor  uie 
County  of  Harqnett^  holden  at  the  probate 
offlce  in  the  City  ot  Harauetta,  on  Monday, 
the  ibirtv-flist  day  of  October,  In  the  year  one 
thun»>and  eight  hundred  and  eighty-one. 


t  for  hearing  uie  petition  of  Jamea   S. 

Dalllha,  praying,  amongst  other  thlnga,  for 
reason*  therein  set  fortL,  tbataeertaln  instrU' 
o  be  a  copy  of  the  laat  wUl 


bate  thereof,  duly  authenticaled  and 

preeenled  to  this  court  with  said  petition,  be 
allowed,  filed  and  recorded.  Now  come  into 
court  the  said  petltinier  and  answers,  and.  It 


,  the  healing  of  said  petition,  made  on  the  sei 
entb  day  (S  October  last  past,  had  been  duly 
published  as  therein  directed,  whereby  all  par- 
nea  intereated  In  the  premlaes  were  duly  noti- 
fied of  sold  hearing. 

"And  It  further  satisfactorily  appearing  to 
IS3»1      the  oonrt,  after  a  full  hearing  upon  said  peti- 
1S« 


don  and  on  examlnatiiHi  of  the  woots  aud 
allegatlooB  of  the  petitioner,  that  said  deoeaaed 
was,  at  the  time  of  hla  deaui,  a  leaident  of  the 
Ci^r  of  New  Tork,  in  the  State  of  New  York, 
and  died  leaving  his  laat  will  and  testament, 
which  was  duly  approved  and  allowed  In  the 
surrocHle  court  for,  in  and  of  the  Conn^  of 
New  York,  in  the  State  of  New  York,  acoord* 


quettc,  on  which  said  will  operatei.. 

"And  the  evidence  toucning  the  premiae* 
being  materially  considered,  it  satlsiactorily 
appears  that  said  copy  of  said  wiU.ougUl  to  be 
allowed  la  this  State  as  the  last  will  and  teata- 
ment  of  said  deceased. 

"B  is  therefora  ordered,  adjudged  and  de- 
clared by  this  court  that  said  copy  of  said  last 
will  and  leetament  of  said  deceased  be  allowed, 
filed,  and  recorded  In  this  court;  and  that  the 
same  shall  have  full  force  and  effect  In  this 
State  as  such  will,  agreeably  to  the  statute  la 
such  case  made  and  provided. 

"And  it  is  further  ordered  that  the  execu- 
tion of  said  last  will  and  testament  be  oom- 
mltted,  and  the  admlnlairatlon  of  the  estate  of 
the  said  deceased  be  ginnted.  tu  said  Sophia 
Wilder,  the  executrix  in  said  will  named,  who 
is  ordered  to  ^ve  bond  in  the  penal  aum  of 
one  thousand  dollars,  with  sufficient  suretlee, 
as  requirud  by  the  statute  in  such  case  made 
and  provided;  and  that,  the  aame  being  duly 
approved  and  filed,  the  letters  testamenbtry  do 
issue  in  the  premises. 

"EOWAXD  S.  Habdt, 
••JuOffaiifPnbaU,'' 
"SiATB  OT  HioHiaAir,  OaiiTttg  cf  Marguttte,  m.- 
"ProbalA  Omitt  tor  ssld  County. 

"Bb  it  remembered  that  tlie  suneied  and 
forecoing  Instrument,  being  a  duly  authenti- 
cated oopv  of  the  last  will  and  testament  of 
Sdward  O.  Wilder,  late  of  the  County  of  New 


of  which  the  foregoing  t*  a  tra^  full,  and  cor- 
rect copy. 

"In  lestimonr  whereof  I  have  hereunto  set 
my  hand  and  afflzed  the  seal  of  said  court  at 
the  Clw  of  Marquette,  in  said  county,  this 
thirty-first  day  of  October,  in  the  year  one 
thousand  eight  hundred  and  d^ty-one. 

"faMAL.]  "Bdwabd  8.  Habdt, 

>  ■Vw*e<irftv*rt<." 

We  can  ase  do  defect  of  Jnriadictlon  in  the 
Probate  Court  of  Marquette  County  sufficient 
to  justify  the  leleclloo  of  tbli  copy  of  the  will, 
or  lo  impeach  the  action  ot  the  probate  judge 
in  ordenng  it  to  be  recorded.  There  is  In 
the  proceMlngt  the  fall  recital  of  Uie  pro- 
dncdon  of  the  copy  of  the  will,  and  that  the 
order  for  the  hearug  of  the  Mtltlon,  made  on 
the  Tth  dav  of  October,  "bad  been  duly  pub- 
lished as  therein  directed,  whereby  all  parties 
interested  In  the  premisBs  were  duly  notlfled  of 
said  hearing."  The  court  further  certldes  that 
the  probate  thereof  was  duly  authenticsled 
"and  presented  to  this  court,"— meaning,  evi- 
dently, the  probate  of  the  will  In  the  Stole  of 
New  York.  The  certificate  further  redtes  that 
"It  satiafactorily  appean  lo  the  court,  after  a 
full  hearing  uponiald  petitlm,  and  on  examl- 
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■Mtkm  oT  tlie  pnob  and  all^atloiu  of  Uie  pe- 
titioner, that  «dd  deceued  wu,  at  the  time  of 
bla  deatli,  a  leaideiit  of  tb«  Clt;  of  New  Tork, 
is  the  State  of  New  Tork,  and  died  leavinK 
tib  laat  wDl  and  teMameiil,  whicli  was  do);  ap- 

r>Ted  and  alloved  in  the  aniiomte  conit  for, 
aod  of  tlM  Oountf  of  New  York,  In  the 
State  of  New  Tori,  according  to  Uie  lawa 
thereof.' 

Thla.  being  a  radtal  In  tbe  leooid  of  the 
Jodgntent  of  tbe  court  admitting  the  Inatru- 
mest  to  probata  oerUfring  that  It  bad  been 
fully  prored  bj  Uie  "esamlnaUos  of  tbe 
proofs  and  allentioiia  of  the  petitioner,"  and 
that  it  waa  dn^  admitted  to  recnd,  is  suffi- 
amt.  Cnlen  tbe  necenat;  pattlea  in  audi 
raeea  coold  be  brought  bNore  the  court  by 
pobUcatioa  there  woiud  be  in  vaay  casea  an 
impoeaibiUtr  of  doing  it  at  all.  Orimum  y. 
AftM-,  48  D.  B.  S  How.  819  [11:388). 

lliere  qjpeara  to  be  some  conlroveny  In  the 
brief  anbmitted  bj  cotuuel  as  to  the  fact  that 
"  "7  of  tbe  hwtrument  offered  In  evidence 
]  from  tbe  office  of  tbe  register  of 
ueciu:  uutaa  no  iiKbot^ecUoD  waa  made  upon 
tbe  trial  of  the  caae,  it  ia  unnecenarr  to  dlMnua 
itbere, 

Tbe  fourth  aaalgnment  of  enor  Is  founded 
BpOD  tbe  nitcUoti  of  a  deed,  called  a  declara- 
tion of  tiuat,  made  bj  BtUl  Hanniag  and  Wil- 
liam Wrtefat,  which  waa  ottered  by  the  defend- 
■nL  Thta  Inatroment  waa  algned  and  acknow- 
ledged in  tbe  month  at  November,  ISBS,  and 
eoTcied  tbe  land  now  Incontroversr.  The  deed 
fiom  Uanning  and  Wright  to  Wilder,  referred 
(0  in  tbe  aecond  aaedgoment  of  error,  was  eze- 
eaied  in  Jnly,  1860,  nearly  five  years  after  this 
dedantioa  oi tmat.  Theobject  of  the  defend- 
ant in  (dlerlng  tbe  latter  was  to  show  that  the 
legal  title  had  passed  out  of  Uanuing  and 
Wiiglit  and  that  Wilder  did  not  set  tbe  title 
W  Lbe  deed  which  waa  made  to  him.  Upon 
the  objection  of  tbe  plaintiff  to  tbe  htlroduo- 
Haa  of  thia  deed,  it  was  rejected  by  the  court; 
to  whkA  rallns  the  defendant  excq>ted. 

The  proporfoon  upon  wbldt  tbe  defendant 
•Od^t  to  introdnce  tbla  Inttroment  it  founded 
npoo  certain  statuleeof  the  State  of  Hlchlgan, 
Of  a  fliMafftflr  a*"'^*^  to  thoae  oonunon  in  oth- 


3068  to  S678,  Inclodre.  Thej  com] 
nal  proTlaiona  for  abolishing  uses  and  tmsta, 
and  enact  in  aabstanoe  that  the  use  aball  vest 
In  tbe  atttti  qtu  tnut  aa  a  legal  title,  exc^ 
whoi  otherwise  provided.  Host  of  these  stat- 
utei^  however,  have  rdatkn  to  ImpHed  traits, 
and  it  is  not  nece«aiy  bete  to  go  through  all  of 
them,  nor  to  enter  upon  their  mtical  dlscuasf  on 
at  lUs  time.  It  is  toffldent  (o  say  that  the 
paper  preaentedinthiscaseisDota  conveyance 
to  anybody,  bntlt  purports  to  declare  In  express 
tenna  that  tbe  putles  executing  tt  bold  the 
pcoperty  in  trust  for  themselvee  and  two  other 
penona.  It  la  therefore  an  exprtas  trust,  and 
cornea  wiOiin  the  language  of  section  EC78, 
which  reada  aa  follows: 

"BBTB.  Bveiy  express  trust,  valid  as  sncbln 
Its  creation,  except  aa  benin  otherwise  pro- 
vided, shall  vest  the  whole  estate  In  tbe  trustees 
in  law  and  In  equity,  subject  only  to  tbe  exe- 
coilon  of  tbe  trust;  and  the  penoo  for  whose 
benefit  tbe  trust  waa  created  shall  take  noeatate 
127  U.  8. 


or  interest  In  the  lands,  but  may  enforae  the 
perfcomance  of  tbe  tmat  In  equi^." 

Thia  declaration  of  tnut  evidently  oontem-  rjuiici 
plated  that  the  legal  title  remained  with  the  l"*<*' 
trustecB,  and  that  they  had  tbe  power  and  au- 
thority to  sell  and  convn  the  proper^,  the 
profits  or  proceeds  to  be  divided  accOTdlog  to 
the  interest  whldi  was  declared  In  the  instru- 
ment creating  the  trust.  We  think  the  legal 
title  remained  in  Manning  and  Wright,  until 
by  the  deed  to  WOder  they  transferred  to  him 
the  strict  legal  title.  The  deed  was  therefore 
properly  rejected. 

'tha  nen  and  last  aaslgcmentof  error  which 
we  propose  to  condder  relates  to  tbe  productloD 
of  various  deeds  conv^ng  the  lands  in  ques- 
tion to  persons  under  whom  die  defenaant 
cWms  on  account  of  sates  for  iftxea.  These 
deeds  were  offered  In  evidence,  and  rejected  by 
the  court;  to  which  ruling  the  defendant  ex- 
cepted. 

The  prindpal  ground  upon  which  they  were 
held  to  be  invalid  was  that  the  tax  levy  under 
wbidi  tbey  were  sold  induded  an  Illenl  allow- 
ance for  extra  oompensation  (o  QoMwIn  and 
Eddie,  who  were  Judges  of  tbe  state  court 
which  Included  within  its  jurisdiction  the 
County  of  Marquette.  It  appeared  that  tbe 
supervisors  of  that  county  allowed  and  paid  to 
them,  out  of  the  tax  levies,  an  additional  com- 
pensatioo  of  $400  per  annum  in  excess  of  their 
salary.  It  does  not  seem  to  be  controverted 
that,  by  tbe  law  of  Hlchigao,  if  tbis  sum  was 
included  in  tbe  assessment  aod  levy  of  taxes 
on  account  of  which  the  salea  were  made  that 
these  deeds  represent,  the  title  baaed  upon  them 
is  void.  Both  partiesadmittbls  proposition  Id 
argument,  and  certain  authoriliea  referred  to  In 
the  briefi  establish  it  as  the  settled  doctrine  of 
that  State.  Laem  v.  Davit,  4  Mich.  140;  Gam 
V.  Dean.  16  Mlcb.  12;  BduorOi  v.  TaUi^^, 
84  Hich.  18. 

In  Harrmtrntrm  v.  Lolt.  40  Uich.  IH,  lbe 
court  said:  "A  tax  deed  is  void  if  a  portloD  of 
the  tax  for  which  It  was  given  waa  excesdve 
and  invalid."  In  the  recent  case  ai  BiUbtt  v. 
BbxikU,  44  Mich.  S61,  the  whole  subject  waa 
very  elaborately  reviewed  by  Jvdge  Ooolc^,  of 


that  direction  may  be  seen  by  the  following 
extract  from  the  syllabus  of  tlie  case: 

"Tbe  statutory  provisions  that  no  sale  for  de-  rsMI 
linqnent  taxes  shall  be  held  invalid  unless  it  be 
made  to  appear  that  all  legal  taxes  were  paid 
or  tendered,  and  that  all  taxes  shall  be  presnined 
to  be  l^ally  assessed  until  the  contrary  is  af- 
firmatively shown  (Comp.  L.  S  USD),  are  un- 
constitntional  so  far  as  they  sustain  sales  for 
taxes  which  are  in  part  ille^L" 

Connsel  for  plaintiff  In  error  deny  the  cufl]- 
cleocj  of  lbe  evidence  produced  In  regard  to 
the  Increase  of  salary  V  ^^  county,  above 
what  the  State  allowed  to  the  Judge,  or  that 
the  fact  is  established  hy  competent  testimony; 
and  It  is  urged  wllh  much  force  that  thia  at- 
tempt to  show  now,  some  fifteen  or  twenty 
years  after  tbe  transaction,  Aat  the  tax  leiy 
for  tbe  particular  years  in  question,  did  indnde 
this  increased  compensation,  cannot  be  accom- 
plished by  parol  testimony.  We  think,  how- 
ever, that  tiiere  is  enough  in  tbe  bill  of  excep- 
.U3 
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tiou  which  la  not  mtoI,  but  matter  found  in 
the  recoida  of  the  Dosrda  of  supervboa  who 
nude  the  tax  lery,  to  estabUah  the  fact  with* 


tAWDShips  and  tbe  nction  br  which  the  nteof 
apportlonnfent  of  tbe  state  and  county  taxes 
for  each  of  thow  years  wai  fixed.  Thi«  la 
-spread  In  fnU  upon  the  record  in  the  bill  of  ex- 
■ceptlona.  It  appeaia  that  the  aggrente  valua- 
tion of  the  taxable  real  and  perMoal  property 
<of  the  coun^  in  1661  was  delcnnioed  to  M 
<1,285,WS.IW.  and  we  then  Ood  this  entry: 

"The  subject  of  additional  compensation  (o 
Jvdgt  Goodwin  being  under  consideration,  on 

moooQ  of it  was  resolved  that  all 

former  acHon  of  tbe  board  on  this  subject  be 
Ksdnded  and  that  the  sum  of  four  hundred 
dollars  be  paid  to  Judge  Qoodwln  In  orders  on 
the  treasurer  of  this  conoW,  upon  bis  signing 
a  receipt  in  full  of  all  oemands  agatnS.  the 
county  on  such  account,  up  to  tbe  first  day  of 
January,  a.  d.  1803,  sucb  receipt  to  be  filed 
witb  the  clerk  before  such  orders  are  issued." 

Then  Immediately  follows  the  rate  of  taza- 

"On  motion  It  was  resolved  tbatataiof  alz 
and  one-half  miUs  on  tbe  dollar  be  raised  on 
the  taxable  property  of  Marquette  and  School- 
craft Counties,  for  the  contlCKent  fnnd,  to  de- 
ftw  the  general  eipensee  of  lie  county." 


from  the  county  treasury  at  a  time  when  It  must 
have  been  paid  out  of  tbe  levy  made  at  this 
lime.  Wetblnk  that  WHS  competent,  and  that, 
the  date  of  tbe  receipt  of  the  money  being 
ahown,  the  inference  that  it  was  paid  out  of  tbe 
tax  levy,  which  we  have  already  recited,  is 
<uffldent. 

It  is  also  shown  by  tbe  records  of  the  board 
■of  supervisors,  in  regard  to  the  levies  of  other 
years,  that  for  tbe  yean  1866,  1866,  1867  and 
1868  an  Illegal  sum  of  the  same  character, 
being  $850  per  aonum,  was  lacltided  in  ttieaa- 
-sessment,  and  paid  over  to  J^tdgt  Eddie.  "She 
•court  left  it  to  the  Jury  'o  determine,  undor  all 
tbe  evidence  which  was  introduced,  whether, 
in  pursuance  of  such  reaolutiona,  these  sums 
were  levied  as  a  tax,  and  for  the  purpose,  as 
illumed  by  the  plaintiff,  of  paying  sauries  to 
these  judges.  Altboagh  he  refers  in  this  con- 
nection to  the  additional  evidence  of  two  wit- 
nesses, Hesly  and  Maynard,  as  having  some 
influence  upon  tbe  determination  of  thu  ques- 
tion, it  is  quIteobvJouB that theproposltton  was 
«stabliahed  of  tbe  payment  of  additional  com- 

Knsation  of  these  Judges  out  of  an  unlawful 
ry  of  taxes,  so  far  as  tbe  tandsin  question  are 
■concerned.  And  while  the  parol  testimony  was 
not  jiecessary  to  show  that  tbe  amount  paid  for 
that  purpose  was  Included  in  tbe  tax  levy  for 
the  years  under  wUch  tbeae  sales  were  made, 
it  was  competent  to  show  by  oral  testimony 


l^ett  art  tli4  onl^  atttgnmmtt  ef  error  vktik 
tM  ar*eaU«d(0  eoiittdtr;  andatvt  dotwtjtnd 
ihat  tWeiMM  error  in  tKi  matten  aUegfd,  Uu 
Judgmmt  (ftha  Oireuit  Oomi  ii  afinnti. 


HABTHA  OOLTON,  Appl., 

«. 

ELLBIN  M.  OOLTON. 

ABIGAIL  R  OOLTON.  AfpL, 

ELLEN  H.  COLTON. 

^ee  a.  0.  BepoTtcr<s  eO.  aOM^ 

.Daims,  vihen  not  a  bar — trvtt,  uAm  ermM  If 

viiU—dti^  of  eomt—tftatot'e  intention — i»- 

terpretaUon  of  wilt — tee\nieal  langvage    mm 

certain  trutt. 

of  a  ProDate  Omnt  of  OaUfMnla  dla- 

It  tke  esMU«,  real  and  per- 

'  larvlns  ber  from  furtber 
ta  shows  DO  adjudloatlon 

-  — -' — ■ ifaie 

tbetr 


9  devJaoe  and  lesMee,  or  ot  tba 


trlbutl^ 

duUea  as  azeouj 

of  her  IntOTceta .-_,- 

queatloos  raised  In  these  lults,  Is  not  a  bar 
praseoulloD. 

&  AalauBelDtlwwmt>7wblohtheteA>loTalvai 
hlswUe  all  his  eMate.  teal  and  penonaLanAre- 
oonunendB  to  her  the  osre  and  protsotdon  at  hla 
mother  and  sister,  and  requests  her  to  "make  lu  A 
Blft  and  provWoD  f or  then  as  In  her  Jadsmeat  wfU 
Be  beat,"— HdiundsT  tba  dicnmatanoeaMtUs  ota^ 
to  fdve  a  beneBotal  InteieK  to  ttemoawrandd*. 

ter,  under  thewlll.  out  of  tbe  ei^'-  -" —  " 

to  tbe  wife,  to  the  extent  of  a  IN 

(or  them  duriuK  their  leapeottvi , 

Euffldent  for  their  care  and  pnrteoHon,  bavlnff  t«- 
(rard  to  their  oondlUoD  and  necenltles.  and  to  tha 
amount  of  the  fund. 

S.  fieiii,  furtha,  tbattt  latbedntraf  Uwoourt 
to  asoeitain  and  deolaie  what  provision  will  ba 
suitable  undra  0»  olronmstanoea,  and  tbe  detaUa 
tor  aeoarlDf  and  paving  It. 

t.  ^Id,  ftirtber,  that  tbe  testator  Intended  to 
diam  his  estate  mtbebandsof  bis  widow  with  a 
trust,  to  tbe  extent  mdlcalad.  In  favor  of  Us 
mother  and  sMer. 

"  nielnleTpretatlonofawlllm — "- "- " 

— ... — -_  -.  (ng  whole  Ir 


e.Nott 

— .  _  ^ — .     .  • — laeorbeiiBwHoone 

..JUandT^totbebc 

otiien,  mar  be  held  to  onate  a  bmst,  It  it  appear 
tliat  the  words  were  Intended  br  the  teatator  to  be 
ImperatlveL 

T.  Hdd.  (urUiw,  that  tiie  trust  son^t  to  be  estab- 
Uabed  under  this  will  Is  not  moapable  ot  exeoutlaa 
I>T  reason  of  unoertalntr,  or  because  It  Involves 
toe  exannse  of  dlsoretloiuuy  pows  on  the  part  of 


Ar^/wi -^prU  a,  16.1388. 


Decided 


Apra  30, 


APPEALS  from  decrees  of  the  drcnlt  Court 
of  the  United  States  for  tbe  District  of  (M- 
ifomla,  dlsmisring  suits  brought  to  compel  tbe 
execution  of  a  will  and  the  maUnc  of  auitabla 
provision  for  thecomplalnanta.    JSnerwd. 
Reported  below  In  10  Bawy.  SSB.  886^ 

Statement  by  Mr.  Jvttiee  MatthewM 
These  are  two  bills  in  equity,  one  filed  bv 
Hnrtha  Cotton  and  tbe  other  by  Abigail  ^     [301 
Coltoo,  each  of  whom  is  a  dtlcen  of  tt»  Slate 
of  New  York,  against  Ellen  M.  Colton,  a  ciU- 
zen  of  California. 
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Kaitba  ColUm  ftllegei  Id  her  Mil  that  she  wu 
«  rirter  of  D*Tid  D.  ColtoD,  who  died  Id  8ui 
FrwidNO,  California,  on  October  9,  1878,  and 
«lMt  tlu  defandaot,  EUen  H.  Coltoo,  la  his 
widow:  Out  on  October  8, 18TfL  the  aaid  David 
D.  OollOD  made  and  executed  Li  due  form  hia 
laM  wUl  and  tMtament,  a  coiij  of  which  la 
■lada  a  part  of  the  bill,  and  b  set  ont  aa  fol- 
low*: 

"I,  D»«id  D.  Colton,  of  SraFrendaco,  make 
tUa  mr  Isat  wtll  and  lertament.  1  declare  that 
«n  of  the  Mtat«  of  which  I  abaU  die  poBsessed 
i*  Gonununttf  property  «nd  waa  ao]uCred  alnce 
mj  naarriaga  with  mv  wife.    I  nve  and  be- 

S»th  tomjnidwlte,BUenM.  Colton,  an  of 
eMate,  to]  and  peraonal,  of  which  I  shall 
-die  aeised  or  posseeaea  ta  entitled  to.  I  recom- 
mend to  bw  tbo  care  and  protectloii  at  mj 
noHber  and  diter,  and  requeat  her  to  make 
«ach  gift  and  proniion  foruemaaln  hcxjudz- 


wife  of  Crittenden  Thornton,  and  Carrie,  aa 
■he  m^  in  her  love  for  them  diooae  to  eier- 
dae.  I  berelff  appoint  mj  oald  wife  (o  be  the 
«xecatrtx  of  Uda  mj  last  will  and  testament, 
and  dealre  that  no  bonds  be  required  of  her  for 
tite  perfwrneoce  of  any  of  her  duties  as  such 
«xecatrix.  I  authorize  and  empower  her  to 
ten,  diapoee  of,  ao4  convey  any  and  all  of  the 
estate  of  which  1  shall  die  selBca  and  poBseflsed. 
wlthont  obtaining  tbe  order  of  the  probate 
cooit  or  of  any  court,  and  upon  such  terms 
aod  in  such  maimer,  with  Oi  without  notice,  as 
to  her  Shan  seem  best.  If  my  said  wife  shall 
desii«  the  assistance  of  anyone  In  the  seltle- 
moitof  my  estate,  IberebyappoiDtmy  friend, 
8.  H.  Wilson,  of  San  Francisco,  and  my  secre- 
tai7,  Charles  K,  Green,  lo  be  Joined  with  her 


bosids  and  duties  and  powers." 
The  UB  further  alleges  that  on  or  about  Oc- 
^^^.  totwr  90,  18T8,  "the  defendant  duly  filed  the 
iH*]  nld  last  will  and  teetameni  of  tbe  said  David 
D.  CoUon  Id  the  then  Probate  Court  in  and  for 
tbe  CltT  and  County  of  San  Prandsco,  State 
of  Calitoraia,  and  thereafter  such  proceedings 
were  duly  bad  in  s^d  probate  court  that  on  or 
•bout  die  11th  day  oi  November,  a.  d.  1878, 
an  order  of  aald  probate  court  waa  duly  made 
snd  mteted  appoIntiDg  thedefcndant  executrix 
of  said  wUl  and  testament,  and  Ihereupou  the 
defendant  duly  quallfled  as  such  executrix,  and 
letter*  teatamenUry  upon  the  said  last  wilt  and 
teMament  were  dub  granted  and  Issued  to  her, 
tbe  said  defendant,  and  Ibe  said  defendant 
Ihereupou  entered  npon  and  thereafter  con- 
tiDOed  (odbchanethedntles  of  such  executrix 
unto  about  tbe  i8th  day  of  December,  a.  d. 
1S7V,  when,  by  an  order  or  decree  of  said  pro- 
bate court,  then  and  there  duly  made  and  en- 
tered, the  whole  estate,  real  and  personal,  of 
tbe  aeld  David  D.  Collon  Iben  remaining  was 
dUtribnted  to  the  said  defendant,  and  she  was 
diechamd  from  any  further  dutlea  aa  such 

Tbe  Ull  then  alleges  that  tbe  estate  of  David 
D.  Colton  thus  distributed  to  the  defendant 


was  of  the  value  at  about  |1,000,000,  and  tbst 
tbe  defendant,  though  often  demanded,  baa 
failed,  neglected,  ana  refused  to  make  to  tbe 
plaintiff  any  gift  or  provlnoa  whatever  from 
the  estate  of  said  David  D.  Colton. 
Tbe  bill  also  contains  tbo  following  allegn- 

"Your  oratrix  further  shows  that  (be  has  no 
BBtete,   property,   or  income;   that   for  many 

{ears  she  has  been,  and  still  Is,  dependent  upon 
er  mother,  the  said  Abigail  R.  Colton,  for  her 
support  and  maintennnce;  that  ever  since  your 
orabix  was  a  youne  chBd  her  said  mother  bU 


during  the  lengthened  Illness  and  last  slckneai 
of  your  oratrix^s  said  father,  and  ever  rince  Uie 
death  of  your  omtrix's  said  father  as  aforeuld, 
her  said  mother  has  been  an  Invalid,  and  has 
endured  much  sickness  and  suffering,  and  has 
required  much  medical  attendance,  and  iheal- 
most  constant  nursing  and  care  of  your  oratrix, 
"And  your  oratrix  further  abows  that  about 
December,186g,jour  orairii'B  said  father,  Isaao 
W.  Colton,  then  redding  in  the  dty  of  New 
York,  Bl  the  request  of  your  oratrix'e  tnotber, 
tbe  said  David  D.  Colton,  then  residing  In  &ui 
Francisco  aforesaid,  converted  ^  his  property, 
consisting  of  what  was  then  known  as  five- 
tweu^  bonds  of  the  government  of  tbe  United 
States,  as  was  well  known  to  the  said  David  D., 
in  gold,  amounting  to  the  sum  of  fifteen  thou- 
fBTid  dollars,  sod  loaned  the  same  to  the  said 
David  D. ;  and  thereupon  your  oralrlx'a  father 
received  therefor  tbe  promissory  note  of  the 
said  David  D.  Colton.  dated  at  San  Francisco 
aforesaid,  on  or  about  December  7,  1869.  for 
tbe  said  sum  of  $1S,000,  payable  in  gold,  with 
Inlerest;  that  afti'rwards,  on  or  about  March  1, 
1873,  the  said  David  D.  Colton  renewed  hla 
said  note  by  giving  bis  new  note  to  his  father, 
ihe  said  Isaac  W.  Colton,  for  tbe  same  amoimt 
and  payable  in  the  same  manner,  snd  which 


'And  your  oratrix  further  ahowa  that  her 
said  father  died  intestate,  and  that  after  'bis 
death,  and  on  or  about  March  first,  A.  D.  1877, 
Uie  s^d  David  D.  Colton,  with  the  consent  of 

{our  oratrix,  took  up  aald  laB^mentioDed  noU 
y  giving  his  new  note  therefor,  payable  (obli 
and  your  oratrix's  mother,  the  s^d  Abigail  R. 
Colton,  for  tbe  said  sum  of  fifteen  thousand 
dollars,  with  interest;  and  thereby  your  oratrix 
surrendered  and  relinquished  all  her  legal  share 
and  interest  In  aald  note  so  held  by  her  father 
at  the  time  of  big  death,  aa  aforesaid,  as  your 
oratrix's  brother,  tbe  said  David  D.  Colton  well 

Theprayer  of  ibebUI  la  that  tbe  "defendant 
may  be  compelled  to  execute  the  terms  and 
directions  of  tbe  said  last  will  and  testament 
of  the  said  David  D.  Colton,  and  W  make  your 
oratrix  a  suitable  provision  from  Uie  s^d  estate 
of  the  said  David  D.  Colton  In  such  amount 
and  in  ancb  manner  as  to  your  honors  shall 
seem  most  meet  and  proper  In  the  premises." 

Abigail  R.  Colton,  complainant  In  the  other 
bill,  is  tbe  mother  of  Maiiha  Colton,  and  also 
of  David  D.  Colton  tbe  testetor.  Her  bUl  is  in 
substance  tbe  same  as  that  of  Hartha  Coltoo, 
and  prays  for  similar  relief,  but  contains  the 
following: 


dbyGoogrt 


e 


SirPBBltR  CODBT  OP  THB  UBTTZD  STATBt. 


OfTT.  TmBM. 


ever  from  tba  estate  ot  jour  oratrix'  wid,  the 
eaid  David  D.  Coltcn,  except  as  hereiQafter 
mentioned,  that  U  to  sa; :  On  or  about  March 
1, 1880,  the  defendant  sent  to  your  oratrix  the 
mm  of  fifty  dollan;  and  Uiereafter,  at  diver* 
timea,  And  atvarioua  Intervala  between  the  d^ 
last  named  and  about  the  Onrt  day  of  Januaij, 
1881,  tba  defendant  aent  to  yarn  cratriz  about 
five  other  aumi  of  fifty  dollan  each,  amounting 
tn  the  whole,  aa  above  elven  to  jrouioratit'  '- 
theanmof  about  three  hundred  doUars;  ai 
or  about  the  month  of  February,  1881,  the  uc- 
fendant  sent  to  tout  oratrix  the  further  Bum  of 
■ix  hundreddollarai  and  In  orabout November, 
1883,  Bhe  gave  to  vour  oratrix  the  further  buoj 
of  8ii  handred  atrflan;  the  whole  nven,  at 
aforesaid,  dnoe  the  death  of  the  »aid  David  D. 
Colton,  amounting  all  tcweCher  to  the  sum  of 
fthout  fifteen  huoored  dcdiata  only. 

"Tout  oratrix  further  abowa  that  she  to  now 
In  the  aeven^-flfth  year  of  ba  age,  and  that 


feebk  health,  and  ever  rince  that  event  abe  has 
been  an  invalid,  and  endured  much  sickneaa 
and  auOering,  and  baa  required  much  medical 
atteodanoe,  and  the  almost  constant  nursing 
and  care  of  her  aaid  daughter,  Uartha  Colton, 
who  haa  always  realded  with  her,  until  the 
pieMut  time. 

"  That  your  oratrix  is  not  the  owner  of  and 
haa  no  InteroBt  In  anv  real  estate,  or  chattels 
real,  except  a  one-half  lot  in  Qreenwood  ceme- 

a,  near  the  Cltj  of  New  York,  where  her 
hoaboud  to  buried,  and  that,  beddes  her 
wearing  ^parel,  your  oratrix  has  no  penonal 
proper^  wnalever  except  the  sum  of  $15,000, 
which  she  has  had  loaned  out  upon  interest 
ever  aince  on  or  about  Marnh  I,  1877,  from 
which  time  the  poaBewlon  and  loaning  out  of 
the  B^d  sum  of  $15,000  by  vour  oratrix  were 
well  known  to  the  said  David  D.  Colton,  down 
to  and  at  the  time  of  his  making  his  last  will 
andiestameuL 

"  And  your  oratrix  further  shows  that  her 
antjra  Income  ever  alnoe  the  death  of  her  son, 
the  said  David  D.  Colton,  haa  consisted  solely 
of  the  ioterest  moneys  aiudne  from  the  loan  of 
the  aforesaid  fifteen  thousand  dollars,  and  the 
aforaaaid  several  sums  of  money  given  by  the 
defendant  to  your  oratrix  as  aforesaid;  and 
ever  dnoe  in  November,  1883,  ber  Income  has 
consisted  and  does  stQl  consist  solely  of  said 
lotereit  moneys  alone. 

"  And  your  <«atrlx  farther  shows  that,  at  the 
time  of  tne  death  of  the  Baid  David  D.  Colton, 
hto  stoter,  the  said  Martha  Colton,  was  not  and 
to  not  now  the  owner  of  any  real  estate  or  prop- 
erty, nor  has  she  any  income  whatever;  and 
your  oratrix  has  therefore,  ever  since  the  death 


"That  by  reas(a  of  your  orstrix's  very  limit- 
ed income  aforesaid,  and  notwlthstandlog  great 
economy  In  her  living  and  expenses  end  the 
denying  hcndf  much  that  would  condnoe  lo 
her  health  and  comfort,  yotu  oratrix  to  in  very 
atr^tened  dicofflitaiKei.^ 
140 


To  each  of  these  btUs  the  defendant  de- 
murred, and  for  causes  of  dcanutrer  aastgtied 
the  following: 

"  First.  That  the  said  complainant  hath  not 
by  her  said  bill  made  such  a  case  as  eotlUesthe 
said  complainant  to  any  relief  in  tlils  eouil, 
BvouchioK  suy  of  the  matters  therein  com- 
plained )rf,  in  this,  that  no  ealate,  trust,  or  In- 
terest extols  in  favor  of  said  complainant  or- 
arlses  in  her  favor  out  of  the  said  last  will  and 
testament  In  her  Ull  set  forth,  or  any  matter, 
legn^,  or  devise  therein  contained. 

•'  Second.  Thai  this  court  hath  no  jurisdic- 
tion of  the  matters  and  things  set  forth  in  said 
complainant's  bill;  nor  hath  it  jurisdiction  to 
couBider  the  same  or  to  grant  the  relief  prayed 
for  oranjrelief  whatever. 

"Third.  That  neither  this  court  nor  any 
other  court  whatever  bath  jurisdiction  to  hear 
and  determine  the  matters  and  things  set 
forth  in  complainant's  said  bill,  or  lo  grant  the 
relief  therein  prayed  or  any  other  relief  what- 


things  ir 
action  to 

"Plfih.  That  it  appears  oi 

plaioanfs  aald  bill  that  the  said  cause  of  action 
therein  set  forth.  It  any  such  extols,  accrued 
more  than  four  yean  before  the  commence- 
ment of  tbto  action;  and  that  the  same  is  barred 
upon  the  principle  which  ootirta  of  equl^  fol- 
low in  analogy  to  the  Statute  of  Limitation  at 
law. 

"  Sixth.  That  it  appears  upon  the  face  of 
said  complainant's  bill  that  the  said  pretended 
cause  of  action  therein  set  forth  accrued  more 
than  four  years  before  ths  filing  of  her  said 
bill. 

-Bl  . 
complalnanfi  aald  bill  t 
things  therdn  soaght  to  be  inquired  of  and  do- 
termlned  have  long  sloce  been  inquired  into  and 
determined  against  the  said  compUnont  by  tha 
Probate  Court  of  the  City  and  Ooun^  of  Saa 
Franctoco,  Slate  of  Galiforuia." 

The  demurrer  to  each  of  the  Ulto  wss  sus- 
tained, and  they  were  severally  dtomiased. 
CMfcm  V,  CMton,  10  Sawy.  829,  8SS.  From 
these  decrees  the  present  appeato  ore  prose- 
cuted. 

Meitri.  BhaniAii  ETBvta  and  Wm.  K. 
Evarte,  for  appellanta: 

There  is  no  special  language  required  to  cre- 
ate a  trust. 

Kingy.  ilimiWn,  1  Vea.&B.3e0;SBtory,Bq. 
Jur.  g  &79;  Bl-teU EttaU,^  Pa-Wl;  %  Vota. 
"q.  Jur.  g  1009;  Btopb.  Eq.  §  BS;  I  Jarm.  Wllto, 

Whether  or  not  a  trust  to  created  to  a  matter 
of  intention. 

Smith  V.  Bta,  81  U.  8.  6  Pet  68  (8:8S^. 

The  wish  of  a  testator,  like  the  request  of  & 
sovereign,  to  equivalent  In  a  command. 

—  o_      ".      1  Perry,  Tr.  8d  ed. 


ivereigp,  to  equivalent  In  a  c 

mLTrustees,  116  (73);  1 

Jl:  Butt  V.  fftrron,  66 1^  -™w, 

'nw  realqnealion  to  whether  (he  wish  or  de- 
dre  or  reoommoidatlon  that  to  oxprsMed  In  the 
testator  to  meant  to  govern  the  oondnct  M  tha 
pwr^  to  whom  It  to  udiWNd. 


COLTOK  V.  COLTOV. 


coo-aa 


WOHmnu 
if,  S  Vml  Jr. 


hii.(N.8.)«B8:& 
SO  Fb.  S«8:  MaUm  t.  Etigh- 
■    Wantr  v.  Salt*.  B6  Htm. 


II OM  be  will  »ppl7  It  to  tbe  ben- 


Omt*.  82  Hno,  US:  WitUt*  t.  FffieM,  8»  nui>, 
401;  Barrimt  r.  Sanitan,  i  Qratt.  1;  Bted  r. 
Aod,  80  Ind.  US;  A^aboM  t.  Viaonf.  1  N.  a 
417i  JTiiM  V.  fnor,  69  Wis.  ITS;  SeanI  t.  SiU, 
M  Gtt.8«l:  r<m.dm«T./aabm,8S  Tt  178; 
Oum  ▼.   AwMfMr,  17  Hd.  160;  San^  r. 

Wri^Oion,  00  Hd.  198;  Thltm  ▼.  fofion,  10 
•OllL  &  J.  U»:  akM  V.  JfiiMm,  16  Qratt  Ml; 
ZAOf  v.Bnin«M,6  Jonei,  Eq.  166;  ZiUcimt.  Loek- 
Jiart,  10  Smedfli  AH.  466;  Line*  v.  Darden,  5 
fla.  61;  CboMS  t.  .IrmftrMur.  81  Aik.  S80; 

Ttmncr.  Tount.  88  N.C.80B;  Cbttint  v.  Oar- 
U»U,  T  B.  Hon.  18;  BraOter  t.  Manh.  16  Oblo. 


Bill.  Cb.  488;  fCanurT.Aite*,  08  Mus.  974; 
^tM  T.  SfHffcr.  114  Han.  66. 

So,  if  the  objecU  or  peisotis  Intended  to  bi*e 
tbe  bcneAt  of  tbe  leconunendatlon  or  wiih  be 
•toocerUln. 

.^^  T.  Rnigkt,  8  Beer.  ITS. 

Then  genenl  ruin  of  constractlon  are  adopt- 
ed in  tbe  following  caaea: 

Harding  t.  Qtm,  1  Atk.  469;  Pienm  t.  Gar- 
M<,  S  Bro.  Ch.  88.  336i  Malini  t.  KeigMey,  2 
Vea.  Jr.  690;  Bhaie  t.  Lavlm,  1  Llo;d  A  Q. 
S68;  TObttt  T.  TObiU,  IS  Vea.  Jr.  656;  Fbbm  v. 
Any,  0  Bin.  Iffi:  A  a  S  M;L  A  E.  188i  Ortt- 
«wf  T.  £Wn»an,Ovea.  Jr.  898;  Ftirtontv.Baktr, 
18  Tea.  Jr.  476;  AwmC  t.  OUrke,  9  Madd.  408; 
Wany.MaHard.U3ar.49i;  Shotdton  \.Sun- 
4iteti,  89  Be«v.  148;  Borland  t.  TV^iff,  1  Bro. 
Ch.  142;  LrMarehant  r.  LtXareAant,  L.  R.  18 
Bq.  414;  Otmitk  ▼.  TVater,  h.  R  IT  Bq.  B90. 

An  IndeflnlletMM  in  tbe  enbject  does  not 
ATcnide  tbe  clear  intention  of  the  teatator  to 
«renteBtniaL 

Bi  AntMefa  BHaU,  90  Pa.  968;  &m  t.  Sing- 
^114  Haa«.S6:  Bade  ->  JBidc,  6  Hadd.  ]18i 
Wjptnt  V.  Batekntt,  1  Bro.  Ob.  170;  Ptuhman 
▼.«Wi«r.8Te8.Jr.7. 

A  court  of  equltj  can  meamre  tbe  extent  of 
tmaem  wbich  an  adult,  ae  well  aa  an  infant, 
inkea  under  a  trust  for  his  support,  or  other  like 
iodeflnile  ezure«ion. 

Broad  T.  Awn.  1  Ross.  611,  oole;  WethereU 
■w.  ^Otcn.X  Keen,  M;  Woodt  v.  Woodi,  1  MtI.  & 
•U.  401;  Pride  t.  .FbcNt*,  2  Beav.  480;  Ja^  t. 
JtMer,  9  61m.  S08;  Sihington  y.  Gray,  10  Sim. 
SSS;  Boamtt  y.  MarUn.  Id.  287;  Oilbtirt  v.  Am- 
nefi.  Id.  871;  Aleai«d»r  y.  MoOuOoek,  1  Cox. 
Ch.  Cas.  801;  Baiket  y.  Ward.  1  Haie.  445; 
Oroeiat  t.  Oro(*M,  Id.  461;  Hamlet/  y.  Gilbert, 
Jac.  864;  Thurtbm  y.  Buingbm.la.  861,  note: 
Ctnioay  T.  AnvU,  8  Bee*.  447;  DoTunan  t.  Fan 
£vJfanfc,7SN.T.944;  CiowT.  £7A<ue.8Allen, 
lOL 

A  power  must  alwaTB  be  executed  Uma  fide 
fte  tbe  end  and  purpoae  desi^ied. 


Cnl.  SO;  HawUiu,  WUto,  VifiiHatdd  y.  AtnA, 
S  Mo.  App.  867;  Wermleg  y.  Womdeu.  91 D.  H.  8 
Wheal.  491  (SiOSl);  8  Pwry,  Tr.  gg  611, 611  a;  1 
127  v.  ij. 


PeiTT,  Tt.  S  200;  Ombo-  t.  JfafniMrtnff.  9  Tea. 
St.  EfT;  Schouler  Ext*.  A  Admta.  6  967;  Fom. 
Bq.  Jur.  gg  168. 001;  ArwM  y.  Omert.  SBarbi 
190;  Poteer  v.  Cauidy,  70  N.  Y.  609;  OeaUt  t. 
Woodworth,  18  lU.  604;  Jordan  y.  Jordan.  S  Law 
Repoe.  (N.  C.)  409;  Jonct  v.  Deughertm,  10  Qa. 
278;  IfW)»  T.  OMToa.  18  Hd.  «8;  BaiJiee  t. 
ITartf,  1  Har&  445;  Erieman  t.  La9ta*ler 
County  Poor  Diretlore,  47  Pa.  609;  Fvlpree*  y. 
African  11.  E.  CTurtA,  48  Pa.  910;  Cartam  y. 
Carion,  1  Wins.  Eq.  (N.  G.)S4;  AiMy  T.  ITord; 
L.  R.  7  Ch.  Div.  754. 

Thit  couit  baa  jotiadictlon  to  enforce  the  ex> 
ecutloD  of  this  iruaL 

Byde  y.  Btone.  61  U.  8.  90  How.  170-170 
(16:  874.  876);  Patpu  *.  Hook.  74  U.  8.  7  WalL 
4£tO  (10:  SW);  BUit  y.  Ak4«,  109  U.  B.  488 
(37:1006);  Wiaiamt  v.  Benediet,  tt  U.  8. 8  How. 
lOT  (12:1007);  AtiO:  of  Tmnmtt  v.  £tfm,  08  U. 
S.  17  How.  160  (lB:7l)i  Fon^  T,  Latiender,  88 
U.  8.  21  Wall.  976  (aS:B86)i  TVqItor  t.  OMryl, 
61  U.  S.  20  How.  088  00:1088);  FVmnan  v. 
£i>iM,  60  n.  B.  24  How.  404  aft-7501;  Hook  ▼. 
i^yn#,  81  U.  8.  14  WalL  906  90:880). 

Mfitrt.  John  A.  StaiUy  and  Ommtb*  R.  B. 
H»aa,  for  appellee: 

The  decree  of  tbe  probate  court  waa  a  com* 
pleteand  final  adindlcatioo. 

Angvieola  t.  Amae,  61  CaL  480;  Be  Oar. 
rawf*  Eitate.  88  Cal.  979. 980. 

Tbe  decislona  of  the  courts  of  a  State,  ai  to 
the  constructiOD  of  lU  own  statuta,  are  binding 
on  tbe  federal  courts. 

S^Mu  y.  Oug,  24  U.  8. 11  Wheat.  867  (6:496); 
Ohrie^  V.  Pri^eon,  71  U.  8.  4  Wall.  208,  904 
nS:  894,  825);  Johfuton  y.  StraKi,  86  Fed.  Rep. 

On  the  queatloD  of  the  Jurlsdictlcm  of  the 
courts  of  probate  see 

Be  Vorptawk.  01  N.  T.  460;  Jtigg*  t.  Oragg, 
89  N.  T.  492;  Teed  y.  Morton,  60  N.  T.  MS; 
Baeeom  t.  AHiertmn.  84  N.  ¥.  084;  ^g  y. 
Jaekion,  1  N.  T.  906;  Ihmdai  Appeal,  78  Pa. 
474;  WUleeide  t.  WhiieHde.  90  Pa.  478;  McOet- 
trieet  Appeal,  OS  Pa.  19;  ahoHenherger't  Appeal, 
81  Pa. 840;  3>w»t.  Fameworth,  30  Wis.  680- 
581 ;  Avok  T.  fnofne/;,  S4  Wis.  41 1 ;  412;  &A(I<f ■ 
n«f'*.4ppMl,41  Wis.  260. 

No  trnst  was  created  by  tbe  will  In  favor  of 
the  appellantB. 

Bale  y.  Moore,  1  Blm.  584;  MereditA  y.  Ben- 
eagt.  Id.  649;  Maenab  y.  Whilbread.  17  Beav. 
290;  Beew*  v.  Baker,  IB  Bcav.  878  et  teg.;  Foa 
y.J'br.37BeaT.801;  Oram t, J/orsden.  1  Drew- 
rv.  646;  Fatmer  y.  Simmondt,  9  Drewry,  221, 
m  et  eeg.;  We^  y.  WooU.  9  Sim.  N.  8.  967- 
969;  Bade  t.  Eade,  6  Hadd,  118;  Bmeard  t. 
Oaruei.  109  U.  8.  784  (27:1098). 

Wberever  the  prior  dlsposltlona  of  the  prop- 

'  Import  absolute  and  nncootrolbibte  owner- 
courts  of  equltr  will  oot  ci — ''  -  ' ' 


^, 


Mr.  JufttM  Jfatthewa  delivered  the  opln. 
Ion  of  tbe  court: 

Theae  appeals  bring  before  ui  tbe  wQl  of  Da- 
vid O.  Colton  for  constructloo.  Tbe  question 
is  whether  bis  widow,  Ellen  M.  Colton,  hv  Its 
providoQS,  takes  tbe  whole  estate  of  wblcn  ha 
died  seised  and  posKSsed  absolutely  in  her  own 
right,  or  whether  she  takee  it  charged  with  • 
trust  enforceable  lo  equity  In  fa*or  of  the  com- 
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niago-  — -- 

^'  I  gin  and  beqneatb  to  mj  aald  wife,  Ellen 
U.  CoHan,  all  <a  the  eiUte,  leal  and  penonal, 
[308]  of  whlctk  I  ihaU  die  seised,  poisesaed,  or  entl- 
tied  to.  I  recommeiid  to  her  the  careuid  pro- 
tecdoD  of  mj  motLei  and  tietet,  and  le 
her  to  make  edcIi  gift  aod  provision  for 
«a  ia  her  ]udgmeDt  will  tw  best," 

Before  proceeding,  however,  to  a  considera- 
tion of  ibe  will  itMlf,  we  are  met  with  the 
obJectioD,  ioterposed  ^  the  connsel  for  the 
appellee,  that  the  matter  of  the  present  cod- 
Utovetsy  baa  already  been  finally  adjudicated. 
The  propoaition  i»  that  the  decree  of  the  Pro- 
bate Court  of  the  City  and  County  of  Sao 
Frauciaco,  dlMiibutlng  the  whole  of  (be  estate 
of  the  teBtalor  to  Ibe  appellee,  was  a  complete 
and  final  adjndicatltm aa to  alipartieaclaltning, 
M  hdn,  legatees,  or  devisees,  anj  Iniereet, 
1<^  or  equitable,  In  or  to  the  estate,  and  is 
therefore  a  bu  to  the  present  suit  It  ia  con- 
tended that,  bj  the  law  of  Califomfa,  the  pro- 
bate court  hanng  Jurisdiction  over  matt^  re- 
laUng  to  (^  tetuements  of  estates  of  deceased 
penens,  and,  among  other  matters,  to  distrib- 
ute the  residue  of  the  estate  among  the  persons 
who  by  law  are  entitled  thereto,  if  a  trust  la 
Attempted  to  be  creaipd  bj  will,  that  court 
must  determine  how  far  the  attempt  i>  suc- 
cessf  oi,  what  is  the  trust,  who  is  the  trustee, 
and  who  are  the  beneflciarleB,  and  distribute 
Bccordinglj. 

As  there  is  no  plea  in  bar  of  the  relief  sought 
b;  the  bills,  setting  up  anv  decree  of  Uie  proMle 
court  to  which  [he  appelfanis  were  parttea,  and 
by  which  they  could  be  bound,  denying  to  them 
any  interest  under  the  will  al  the  testator,  we 
must  look  to  the  bill*  themselves  for  the  only 
allegations  on  tlua  subject.  AH  that  Is  aald 
on  the  sublect  in  them  is  that  the  defendant 
"  continued  to  discharge  the  duties  aBBuch  ex- 
ecutrix until  about  the  IBth  day  of  December, 
A.  D.  187&,  when,  by  an  order  or  decree  of 
nld  probate  court,  then  and  there  duly  made 
and  entered,  the  whole  estate,  real  and  person- 
al, of  the  said  David  D.  Colloo  then  remaining 
was  dUtributed  to  the  said  defendant,  and  she 
was  discharged  from  any  further  duties  as  such 
executrix." 

The  entire  effect  of  this  averment  is  to  show 
that  the  defendant  had  come  into  possession  of 
the  estate  as  devisee  and  legatee,  as  she  was 
clearly  entitled  to,  aa  soon  as  the  estate  waa 
f*Aai  '"^y  administered  by  her  aa  executrix.  The 
t>OB]  claims  inalBted  on  by  the  complainants  are  not 
against  her  as  «zecutrix,  but  as  devisee  and 
legatee:  ud  the  trusts  alleged  to  be  created  by 
tbevrilldonotariaenntilthe  widow  of  the  tes- 
tator cornea  into  poaseasion  of  the  estate  as  de- 
visee and  legatee.  Whatever  Jurisdiction,  by 
the  laws  of  California,  its  probate  court  may 
have  been  entitled  to  exercise  for  Ibe  purDoee 
of  coDStnilDg  the  will  as  between  the  widow 
and  tbe  preasnt  CMnplalnants,  there  is  no  aver- 
ment In  the  pleadings  that  It  was  ever  exer- 
olaed.  There  is  therefore  no  adjudication  on 
tbe  nbject,  by  tbe  probate  court,  which  has  de- 
cided the  qneetloD  raised  in  these  suits  so  aa  to 
opvate  ■■  a  bar  to  their  pioeecullon. 

Tbe  fundamental  and  controlling  rales  for 
the  (Minstruction  of  wQls  are  familiar  and  well 
onderatood.    The?  weie  well  stated  hj  Chi^ 


E:  Saa],  as  follows:  "The  first  and  great  rale 
the  exposition  of  wills,  to  which  all  other 
ralesmust  bend,  Is  that  the  intention  of  Uie 
testatof  expressed  in  bis  wHI  shall  prevafl,  pro- 
vided it  be  consistent  with  the  nDea  of  law. 
\pavi»  V.  BtmmtJ  1  Doug.  902;  (Florin  v. 
Stake,}  lW.m.9ti.  This  principle  Is  gener- 
ally asserted  to  tbe  oonstructjon  of  everv  testa- 
mentary diapogjtioa  It  Is  emphatically  the 
will  of  the  person  who  makea  it,  and  Is  defined 
to  be  'the  legal  declaration  of  a  nun's  inten- 
tions which  be  wills  to  be  pOTformed  after  bis 
death.'    3  Bl.  Com.  409.    Theae  intentions  are 


law.  In  the  conBtructicHi  of  ambiguous  ex- 
presalixks,  the  situation  of  the  parties  may  verv 
properly  be  taken  into  view.  Tbe  ttes  which 
connect  the  testator  with  his  legatees,  the  affec- 
tion snbslBlJng  between  them,  the  motives 
which  may  reasonably  be  sappceed  to  operate 
with  him  and  to  influence  mm  in  the  disposi- 
tion of  bis  propertv,  are  all  entitled  to  consid-  ' 
eration  In  expounalng  doubtful  words  and  v- 
certaining  the  meauIuK  In  which  the  testator 
used  them."  "  •  ■  "No  rule  la  better  settled 
than  that  tbe  whole  will  is  to  be  taken  together, 
and  is  to  be  BO  construed  as  to  give  effect,  if  it 
be  possible,  to  the  whole."  •  *  "  "Notwith- 
standing tbe  reasonableness  and  good  sense  of 
this  general  rule  that  the  Intention  shall  pre- 
v^,  it  has  been  sometimes  dinegaided.  If 
tbe  teUatot  attempts  to  effect  that  whidi  the 
law  forbids,  bis  will  must  yield  to  the  rules  of 
law.  But  courts  have  sometimes  gone  fur- 
ther. The  construction  put  upon  words  in  one 
will  has  been  supposed  to  furnish  a  rule  for 
construing  tbe  same  words  in  other  wiilei  and 
thereby  to  furnish  some  settled  and  fixed  rules 
of  constraction  which  oogAt  to  be  respected. 
We  cannot  say  that  this  principle  ought  to  be 
totally  disteeurded;  It  should  never  be  carried 
so  tar  as  to  defeat  the  plain  intent,  if  that  In- 
tent may  be  carried  into  execution  without 
viotating  the  rules  of  law.  It  haa  been  said 
truly  [GuUieer  v.  Potml*],  8  WUs.  141,  that 
cases  on  wills  may  guide  us  to  general  rules  of 
construction ;  but  unless  a  case  cited  be  in  every 
respect  directly  In  point,  and  agree  in  every  cir- 
cumstance, it  will  have  little  or  no  wdgbt  with 
the  court,  who  always  look  upon  the  intention 
of  the  testator  as  the  polar  star  to  direct  thent 
In  tbe  construction  of  wills. "  Bee  Clarhi  v. 
Boorman.  86  D  S.  16  Wall.  498.  608  [SI:  MM, 
flOffl. 

'The  object,  therefore,  of  a  Jtididal  Interpre- 
tation of  a  will  is  to  asoYtain  the  Intention  of 
the  testator,  according  to  the  meaning  of  the 
words  he  has  used,  deduced  from  a  cousidera- 
tion  of  the  whole  instrument  and  a  comparison 
of  Its  various  parte  in  the  ll|^t  of  tbe  situation 
and  circumstances  wblcb  surrounded  the  tes- 
tator when  thehutramentwasframed.  Theae 
rules  of  construction,  indeed,  applj  to  evefr 
written  instrament,  alUiongb  In  deeds  ana 
some  other  formal  documents  the  loDg  usage  of 
the  law  has,  In  certain  cases,  reqafrea  tbe  use 
of  technical  woids  and  phraaee  to  acoompllah 
particular  effecta.  No  technical  language, 
however,  la  necessaiy  to  the  eieatiooof  atraaW 
diher  by  deed  or  by  wHL    It  Is  aot  neoaswry 
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lo  uae  Ute  wotda  "apon  tnirt"  or  "trartee,"  if 
the  creatioD  of  t  troM  to  otberwiae  Boffldently 
eiid«iit.  If  It  appear  to  be  ttie  intention  of  tbe 
pkitiei,  from  the  whole  f nstrDinent  creating  it, 
that  tbe  taoperty  cooTeyed  ia  lo  be  held  or 
dealt  with  for  the  benefit  of  another,  a  court 
of  «qai^  wDl  a£Sx  to  It  the  cbancler  of  a 
traat,  and  itnpoM  corresponding  duties  upon 
the  paitj  reMirlBg  the  Utle,  if  it  be  capable  of 
Iswra]  enforcement.  No  general  rule  can  be 
Bated  that  wDl  determine  when  a  conveyaace 
will  cany  with  it  tbe  whole  beneficial  iniereat, 
and  wbeo  It  w91  be  coDstmed  to  create  a  trust; 
hiA  tha  Intention  to  to  be  gathered  la  each  case 
bom  tlM  gmenl  pnrpoK  and  scope  of  tbe  In- 
amimeDt.  fWr,  Tr.  9&  82,  ISl,  1S8;  OreieeU 
T.  JoMM,  08  Ala.  tiO. 

Tbe  qneslion,  upon  the  laagoa^  of  the  pres- 
ent will,  wblclL  (xniBtitntee  tbe  point  in  dilute 
la  whether  tbe  testator  Intended  to  charge  hia 
iXelii  Id  the  hands  ot  bto  widow  with  a  trust 
in  CiTor  of  hto  mother  and  sister,  or  whether 
be  inlendiBd  hto  widow  to  take  tbe  estate  free 
bom  WDT  oUigatioo  of  that  chancter,  at  liber- 
ty to  duregard  tbe  recommendation  sod  ro- 
qnestj  and  h>  make  [Rx>Tiiion  for  bis  mother 
aiH)  BlBter  or  not  out  of  property  abeolulely  her 
own,  as  she  mlglit  diooee. 

It  la  ari^ed  against  tbe  eslabUshment  of  the 
■■- '--TTirftheci 


»mplal 
lUed  " 


foasded  originally,  in  tbe  earlier  decieioDS  of 
comts  of  equity  m  Bngland  and  in  this  coun- 
try, upon  straioed.  aittfl^al,  and  inappropriate 
interittMations  of  tbe  ianguage  of  testators, 
wbenb^  their  teal  intentions  were  perverted 
■Dd  defeated,  accordiDg  to  ft  rule  which  is  no 
longer  favored  as  an  e&ting  doctrine  of  equi- 
^,  and  which  to  excluded  1^  the  ezpreai  terms 
u  (be  Civil  Code  of  CaUfoniia,  according  to 
whicb  the  will  in  thto  case  must  be  construed. 
Hut  Code  profidee  that  "a  will  to  to  be  con- 
strued acGordiog  to  the  intention  of  tbe  testa- 
tor. Where  hto  intention  cannot  have  effect 
to  be  taU  extent,  it  must  have  effect  as  far  as 
poasiMe."  fi  181T.  "In  case  of  uncertHinty 
aiWng  upon  tbe  face  of  a  will  as  to  tbe  appli- 
cmlioo  of  any  of  it«  provtoions.  the  testators  In- 
lentioii  to  to  be  aacertaioed  from  the  words  of 
tbe  win,  taking  Into  view  the  circumstances 
nuder  which  it  was  made,  exclusive  of  htooral 
declanujons.  §1818.  "All  the  parts  of  a  will 
ve  to  be  construed  in  reUtioo  to  each  otbei^ 
end  ao  as.  If  poeaible,  to  form  one  constotent 
wbole;  but  where  several  parte  are  absolutely 
frrecoocflable,  the  totter  most  prevail."  61821. 
"A.  dear  and  distinct  devise  or  bequest  cannot 
be  affected  by  any  reasons  assigned  therefor, 
or  by  any  other  words  not  equally  clear  and 
diatuct,  or  1^  inference  or  argument  from 
other  parts  of  tbe  wDl,  or  by  the Inaccunte  re- 
dlal  of  OT  reference  to  iU  contents  in  another 
part  of  the  wtU."  g  18SS.  "The  words  of  a 
will  are  to  be  taken  in  their  ordlnaiy  and 
grammatical  senae.  unless  a  clear  intention  to 
DM  them  In  another  sense  can  be  collected,  and 
that  other  can  be  ascertained."  %  ISOL  "Tbe 
worda  of  a  will  are  to  receive  aa  interpretation 
which  will  give  to  eveiy  expreerion  some  ef- 
fect, rktber  than  one  which  wQl  render  my  of 
the  expresaioiM  inoperative.''  %  182S.  "l^ch- 
Bical  wfwds  are  not  necessary  to  rive  effect  to 
any  spedea  of  dtopodtlon  by  a  nul."    %  1828. 
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And  by  section  1319  it  to  provided  that  thes» 
rules  are  to  be  observed  "unless  an  Intention 
to  the  contrary  cleariy  appears."  Inretotion  to> 
trusts,  the  Code  also  provides,  in  respect  to  real 
property,  that  tbey  must  be  either  in  writing 
or  created  by  operation  of  law  (g  863);  subject 
to  which  condition,  it  to  further  provided  tbnt 
"a  voluntary  trust  to  created  as  to  the  trustor 
and  beneficiary  by  any  worda  or  acts  of  thu- 
trustor  indicating  with  reasonable  certoioty;  I. 
an  intention  on  the  part  of  tbe  trustor  to  crcato 
a  tnist;  nod,  3,  the  subjeci,  purpose,  aod  twne- 
ficiarv  of  the  trust,"  g  3221.  It  will  be  ob- 
served, however,  that  these  statutory  provi- 
sioDS  of  the  State  of  California  are  merelv  de- 
claratory of  preexistinii  law,  and  are  perfectly 
consistent,  If  not  identical,  with  the  rules  of 
coDstnictioQ  already  noticed  as  of  controlling 
and  universal  application. 

As  to  the  doctrine  of  precatory  trusts.  It  ia- 
quite  unnecessary  to  trace  its  ori^,  or  review 
tbe  numerous  judicial  dectoiona  in  England 
and  in  this  country  which  record  Its  variou* 
applications.  If  uiere  be  a  trust  sufSciently 
expressed  and  capable  of  enforcement  by  & 
court  of  equity,  ft  does  not  diaparago,  mucb 
less  defeat  it,  to  call  it  '■precatory."  The 
question  of  Its  existeoce,  after  all,  depends 
upon  the  intentlan  of  tbe  testator  as  expressed 
by  the  words  he  has  used,  according  to  tbetr 
natural  meaning,  modified  only  by  the  context 
and  the  situation  and  circumstances  of  the  tes- 
tator when  he  uaed  them.  On  tbe  one  hand, 
tbe  words  may  t>e  merely  those  of  iuggestlon, 
counsel,  or  advice,  iotended  only  to  Influence, 
and  not  to  take  away,  tbe  discretion  of  the 
legateegrowingoutofhU  right  to  use  and  dis- 
pose of  the  property  given  as  bis  own.  On  the 
other  hand,  tbe  luiguage  employed  may  be 
Imperative  In  fact,  though  not  in  form,  con- 
veying the  intention  of  the  testator  In  terms 
equivalent  to  a  command,  and  leaving  to  the 
l^tee  no  discretion  to  defeat  his  wishes,  al- 
though there  may  he  a  disTTction  to  accom- 
Sitoh  them  by  a  choice  of  methods,  or  even  te 
cflne  and  limit  the  extent  of  the  interest  con- 
ferred upon  bU  beneficiary. 

"All  the  cases  apon  a  subject  like  this." 
said  Lord  CKttuxUenr  {Jotteniiam  in  Bhavi  v. 
ZMwltM,  5  CUtrk  &  P.  139,  163,  "must  proceed 
OD  a  consideration  of  what  was  tbe  intention  d 
thetesUtor."  InWiUiajntv.  William*,  1  Sim. 
(S.  8.)  868,  869,  Viee-OhaneeUor  Cranwortb 
laid:  "The  point  really  to  be  decided  In  all 
these  case*  Is  whether,  looking  at  the  whole 
context  of  the  wOl,  the  teatater  has  meant  to 
impose  an  ohligatioo  on  }.'»  legatee  to  carry 
his  express  wtobes  into  effect,  or  whether,  hav- 
ing eTpr«eed  bis  wtohea,  he  has  meant  to  leave 
it  to  tbe  legatee  to  act  on  tbem  or  not  at  his  dis- 
cretion." And  referring  to  rules  for  aacertain- 
iog  thto  intention  songbt  to  be  deduced  from 
tbe  numerous  decisions  on  the  subject,  be 
odds:  "1  doubt  If  there  can  exist  any  formula 
tor  bringing  to  a  direct  test  the  qaeatlon 
whether  words  of  request  or  hope,  or  recom- 
or  are  n  ot  to  be  conatmed  a*  ob- 


llCTtory, 

In  R-iggt  v.  flmnff.  8  HacN.  A  O.  646,  lunl 
CRaTMUor  Tniro  stated  the  same  mle  with  » 
little  more  particularity.  He  said:  "I  con- 
ceive the  rule  of  construc^on  to  be  that  worda 
accompanying  a  gift  or  beqoost  axpreasive  of 
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r  belief  or  derire  a 


hopetbat  ft 
aof  lucti  be- 


putfcular  appllcadoD  will  be  made 


cxcludfi  all  apilnn  or  dlBCre^on  in  the  putj 
wbe  IatoactMtobIs(iGtiiigacf»rdlDgtotli«m 
or  Dtrt;  (8)  ibe  mbject  muct  be  oerUln;  and  ^ 
ibe  objects  expressed  must  oot  be  too  vague 
or  IndefiDite  to  M  enforced."  The  most  recent 
decltnUotu  of  the  Eogllab  conrta  of  eqoll;  do 
not  modify  tbia  atatement  of  tbe  law.  Latabt 
T.  Eanu*,  L.  R  e  Ch.  App.  Cas.  B97;  Rt 
ButeAinton  and  I^nant.  L.  K.  8  Cb.  Div.  S40; 
Be  Adami  and  tA«  Etntingttm  VMtrjt,  Zi.  R. 
87  Cb.  Kt.  8H,  406. 


OniOD,  b well  stated In^Ora;,  OK  J.,iaBm^ 
Siitghr.  114  Mass.  H,  89,  aa  follons:  "It  la  a 
settled  doctrine  of  courts  of  chancery  tbat  a 
derlse  or  bequest  (o  one  person,  accompanied 
l^  words  ezpressiiiK  a  wisb,  entreaty,  or  re- 
commendation that  be  wiU  applj  It  to  the  bene- 
fit of  others,  roaj  be  held  U>  creata  a  trust.  If 
Uie  subject  and  tbe  objectaare  suffldentlj  cer- 
lalD.  Home  of  the  eadler  Bnslisli  dedslona 
bad  a  tendency  to  Kive  lo  tbia  doctrine  the 
wei^t  of  an  arbitrary  rule  of  conainictioa. 
But  by  tbe  later  caaea  hi  this,  at  in  all  other 
quesdoDB  of  the  interpretation  of  wills,  tbe  In- 
tention of  the  testator,  ea  gathered  from  the 
viboie  will,  controls  the  court;  in  order  to  cre- 
ate a  trust.  It  must  appear  that  the  words  were 
intended  by  the  teeteior  to  be  imperailvei  and 
when  property  la  given  absolutely  and  without 
teatrlction,  a  trust  is  not  lo  be  Ikblly  imposed, 
upon  mere  worda  of  lecommenthition  and  con- 
fldeuce," 

In  the  previous  caae  of  Wamar  r.  Balet,  98 
Mass.  Sli,  CAi^  Jwtke  Bigelow  vindicated 


found  to  rest  mainly  on  its  apphcalioQS  In  par- 
titnilar  cases,  and  not  to  involve  a  doubt  of 
the  corrcclness  of  the  rule  Itself  as  a  sound 
principle  of  construction.  Indeed,  we  cannot 
understand  the  force  or  validity  of  the  objec- 
tiona  uiged  against  it  if  care  is  taken  to  keep 
it  In  subordination  to  the  primary  and  cardinal 
rule  that  thetntentoftbr  testator  ialogovem, 
and  to  apply  it  only  where  the  creation  of  a 
irust  will  clearly  aubaervethat  intent  It  may 
sometimes  be  difBcult  lo  gather  that  intent, 
und  there  is  always  a  tendency  to  construe 


part  of  a  devisee  or  l^tee,  and  with  what  it 
may  be  supposed  (he  testator  would  do  If  he 
coidd  control  hia  action.  But  difflcultlea  of 
Ibii  nature,  which  are  inherent  in  ihe  subJec^ 
matter,  can  always  be  readily  overcome  by 
bearing  In  mind,  and  rigidly  applying  In  aU 
such  caaea,  tbe  test  that  to  create  a  trust  It  must 


and  did  not  deaign  it  aa  an  expreasioo  or  Indi- 
cation of  that  wUch  the  tcatatorthou^t  vould 
be  a  reaaonaUe  axetdae  of  a  diacietion  wbtcb 
he  intended  lo  repoae  hi  the  legatee  or  devitee. 


clearly  appear  that  the  teatator  intended 

Kovero  and  control  the  conduct  of  the  party  to 

>vbom  the  language  of  the  will  It  addrewed. 


If  the  objecbi  of  tbe  suppoaed  trust  km  certain 
and  definite;  if  the  properly  to  which  It  It  to 
attach  it  ckarlv  pointed  out;  if  the  relatlona 
and  dUutlon  of  tAe  tertMor  and  (be  rappoaed 
eeituU^iu  Inuf  are  such  at  to  Indicate  a  strong 
Interest  and  motive  on  the  part  of  the  teatator 
In  making  them  partakeia  of  bit  bounty;  aod 
above  all.  If  the  recommendatory  or  precatoij 
clause  is  so  ezpreaaed  aa  to  warrant  the  Infef^ 
ence  tbat  it  waa  dedgned  to  be  peremptory  oa 
tbe  donee,  tbe  Just  and  reasonable  interpreta- 
tion la  that  a  trust  la  created,  wtlch  Is  obllm- 
tory  and  can  be  enforced  In  eqnin  aninat  um 
tnietee  by  tboae  in  whoae  behalf  UM  beneBdal 
use  of  the  gift  waa  Intended." 

In  th«  U^t  td  tbia  rule,  as  tbat  itated  and 
qualified,  we  proceed  to  aaoertalo  the  Intcntioii 
of  the  teatator  In  thta  wUl  aa  to  the  point  lit 
controveray.  In  the  flnt  place,  tbe  languaM 
of  the  bequest  to  his  wife  is  undoubtedly  tum- 
cient  to  convey  to  her  at  hla  death  the  wholo 
estate  absolutMy  and  without  condltiona.  Tba 
will  gays:  "I  give  and  bequeath  to  my  aald 
wife,  IJlen  H.  Colton,  all  of  the  eetale,  real 
and  personal,  of  whl<dk  I  ahall  die  seised  oc 
poncased  or  entitled  to."  It  this  stood  alooo 
there  could  be  no  controversy  at  to  tbe  natur« 
and  exientofber  title.    But  it  doea  not  n-' 


alone,  aadit  doea  not  contain  any  expreaslona 
whlcfa  neceasarHy  anticipate  or  Bmit  any  sub- 
aequent  provlalons  affecting  IL    It  does  not  say 


or  the  abaolute  right  to  dispoae  of,  the  ea- 
tate  which  he  gl*ea  to  her.  Her  right  to 
use  and  her  power  to  diapoee  are  merely 
the  l^al  inddenta  of  the  title  conveyed  by 
the  clause  considered,  at  nnquallfied  by  tta 
context.  But  Um  bequeet  to  the  wife  to  bnm^ 
dlal«Iy  followed  by  tbe  dauae  which  la  tho 
subject  of  the  present  contention.  In  dii«ct 
connection  with  his  gift  to  hla  wife  the  teatator 
adds:  "I  recommend  to  her  the  care  and  pro- 
tection of  my  mother  and  altler,  and  reqiieat 
her  to  make  mcb  gift  and  provltion  tor  tnem 
at  in  her  Judgment  will  be  beat."  It  may  well 
be  admitted  that  the  recommendation  of  the 
testator  to  hto  wife  to  care  for  and  protect  bit 
mother  and  dster  when  th^  should  be  do- 
prived  of  the  care  and  protectloo  which  be 
could  penooally  secure  to  them  while  be  Hved 
Is  not  auffldent  of  Itself  to  create  a  trust,  and  at- 
tach it  to  tbe  estate  of  bis  widow,  so  aa  to  be 
capable  of  enforcement  It  Iscertainly  thesx- 
pression  of  a  strong  desire  on  the  pRTt  of  the 
testator  for  a  continuance  of  care  and  protec- 
tion by  bis  legatee  over  his  mother  ana  sister, 
but,  contiderea  by  itself,  cannot  be  construed 
as  creating  In  them  an  enforceable  ri^t  to  a 
beneficial  bitereat  In  tbe  estate  given  to  bta 
widow.    It  la  rather  a  personal  charge  than  a 


quetta  fait  widow  to  make,  out  of  that  provli 
which  the  teatator  made  oireclly  for  her,  < 


ucrr. 
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widow  b  tlnia  affected  by  thli  request  b  that 
requeM  equlTslenl  to  t.  command,  or  U  It  a 
men  BoUdtaUon  wbldn  after  bit  death  she 
awj  Kject  and  dlsi^nrd  witbout  TlolatlDK  tlie 
lemu  of  bis  wUland  flw  conditioua  upon  wbicb 
■be  accepted  bet  eatateunderitT  bthereaiiT- 
tbiog  in  the  langoaee  oT  tbe  clause  itself,  in  iU 
cMitezt,  or  in  tbe  drcumstancea  and  situation 
of  tbe  tettator  wben  he  framed  It,  to  indicate 
an  Intention  on  ills  part  to  confer  upon  bis 
wfdow  tbe  auihoritj  to  accept  bla  proper^, 
and  U  tbe  t«me  time  to  refuse  to  use  it  accoid- 
ing  to  bis  reqneatT  Undoubtedly  be  give*  to 
her  some  discretion  on  tbe  subject;  tbe  gift  and 
proTisloD  which  he  requests  for  bta  motberand 
dater  ia  to  besncAas  In  Her  Judgment  will  be 
best,  Ittato  be  such  as  will  be  best  for  them, 
baTing  regard  to  all  the  clrcumstaDcea,  botb  of 
ibrir  neceedtieeandtheamouat  and  sufficiency 
of  tbe  estate;  and  this  propon ion,  nhicb  is  to 
117]  consUtoU  what  shall  be  beet,  is  to  be  deter- 
mioedbr  tbe  wldowin  the  exercise  of  her  Judg- 
menL  Itli  her  Judgment  that  is  to  be  called 
bloexerdae,  and  ttuaezdudee  caprice,  whim, 
ud  erety  merely  srlrilrary  award;  but  what- 
ever  the  judgment  may  be,  and  nbatever  dis' 
creUon  Is  inTolved  in  Its  exercise,  It  operates 
ooly  upon  the  nature,  form,  character,  and 
unaant  of  tbe  gift  and  provisloo  intended  for 
them.  Tbefact  of  agilt  and  {n'ovision  Is  pre- 
ioppoeed,  andstands  on  ilsown  giound.  Her 
jadgment  Is  not  invoked  as  lo  that.  Tbe  onlv 
smbignity,  in  reepect  to  whether  there  shall 
be  a  gift  and  provision  oi  not,  resides  in  the 
rinjde  word  "request."  Does  that  mean  a 
wish  of  tbe  teatator  which  be  intended  to  be 
fuUUled  out  the  means  which  be  had  furnished 
to  make  It  effectual,  or  does  it  mean  a  post- 
bnmoQS  petitfoo  which  tbe  leelator  understood 
hhnrwif  as  addressing  to  the  favor  and  good 
will  of  his  sole  l^tsieel 
The  dtaation  of  tbe  testator  at  tbe  time  be 


in  view  of  impending  dlasolutlcffl.  In  tbe  very 
dwdow  of  approaching  tieath.  -  There  Is  room 
enooch  for  the  anppoeitioo  that  by  this  necee- 
sl^ueooDtetUsof  bis  will  were  required  lobe 
Mef;  the  conception  of  the  general  idea  to 
gire  ererrtblne  to  his  wife  was  irmple  and  earily 
opiLMW.  ana  capeUe  of  corertng  all  other 
brtoided  dfspoeitions.    The  time  and  the  etr- 


Hon  for  Ui  moUier  and  his  sister,  but  he 

not  tomi  that  he  owed  them  care  and  proteo- 
tloB.     That  care  and  protection,  therefore,  he 
~    I  wife  as  his  legatee:  but  be 
htbat;  bewlded  that' 

embodied  In  a  ^ft 

,   _ jt  of  the  estate  whldi  be 

was  lo  leave  to  her.  He  therefore  requested 
Iter  to  make  It,  and  that  request  he  addressed 
to  bla  l^atee  and  principsi  beneficiary  as  e<- 
preMtre  al  his  will  uat  a  gift  and  provisloD  for 
bla  mother  and  sister  should  come  out  of  it 
His  legacy  to  tbem  was  part  of  his  legacy  to 
hex.  All  other  particular*,  as  to  lis  form  and 
amooDL  he  was  willing  to  leave,  and  did  leave, 
'  to  be  determined  by  his  widow  in  ber  judc- 
ment  of  what  would  be  best  for  his  bent^- 
U3  U.  8.  V.  &.,  Book  SS. 


claries,  so  as  to  Insure  tbem  that  care  and  pro- 
lection  for  which  he  was  providing. 

The  Bubstance  of  the  bequest  was  bis  own; 
tbe  form  of  It,  shaped  only  by  tbe  declaied 
pmpoae  of  bis  bounty,  he  was  willlne  to  leave 
to  toe  judgment  of  his  wife.  The  sllemaliva 
that  such  discretion  should  asanme  Ibe  power 
to  disappoint  bis  dispositions  evidently  was  not 
present  in  bis  thoughts,  as  It  Is  not  Implied  In 
Dis  words. 

Tbe  language  of  tbe  testator  Immediately 
succeeding  that  under  consideration  throws 
some  light  on  tbe  meaning  of  the  words  In  dis- 
pute. He  says:  "I  also  request  ray  dear  wife 
to  make  such  provision  for  my  dauebter  Helen, 
wife  of  Crittenden  Thornton,  and  Carrie,  »» 
she  may  in  her  love  for  tbem  choose  to  exer- 
cise." These  were  tbe  daugbten  of  the  wife 
as  well  as  of  tbe  testator,  as  is  lo  be  inferred 
Trom  the  fact  that  be  refers  the  whole  subject 
of  any  provlsjon  for  tbem  to  her  love,  and  the 
provision  which  he  requests  in  their  behalf  la  ' 
to  be;  not  sucb  ."as  in  ber  Judgment  will  be 
best."  but  only  such  "  as  she  may  In  her  love 
for  them  choose  to  exercise,"  leavinz  the  whole 
question  of  a  provision  subject  to  uie  exercise 
of  Uie  legatee's  choice,  which  the  testator  was 
quite  willing  to  adopt  as  tbe  dictate  of  the  love 
of  a  mother  for  her  children. 

It  Is  also  to  be  assumed  that  the  circum- 
stances and  aituation  of  his  mother  and  sister 
were  remembered  by  the  testator  in  the  acl  of 
making  bis  will;  that  they  were  separated  from 
his  persona]  care  by  a  wide  distance;  tbat  his 
mother  was  a  widow,  and  had  nearly  attained 
the  age  ot  three  score  ^ears  and  ten;  that  even 
tiefore  the  death  of  his  father  her  bealtb  was 
feeble,  and,  tbat  since,  she  had  been  On  invalid, 
enduring  much  sickness  and  suffering,  requir- 
ing constant  medical  attendance,  and  the  nurs- 
ing and  core  of  her  daughter,  who  had  always 
resided  with  her;  tbat  except  the  lot  In  Green- 
wood cemetery,  where  ber  husband  was  buried, 
she  owned  no  real  estate,  and  had  no  income 
except  the  interest  on  1 15  000,  which  had  been 
advanced  to  tbe  testator  himself  by  his  fstber 
as  a  loan  many  years  previously,  and  on  the 
iocorae  from  wDich  tbe  mother  and  daughter 
were  obliged,  with  great  economy  and  self* 
denial,  lo  maintain  niemselves  In  very  strait- 
eoed  drcumstaocee.  A  recollection  of  tbeii 
necessities,  as  well  as  natural  love  and  affeo- 
tlott,  must  have  inspired  that  sentence  of  bis 
will  by  which  the  testator  recommended  to  his 
widow  the  care  and  protection  of  his  mother 
and  sister,  giving  commanding  weight  and 
solemnity  to  tbe  accomponylnK  request  "to 
make  such  gift  and  provision  Kir  them  as  in 
her  Judgment  will  be  best;"  for  he  also  well 
knew  that  such  a  provision,  sufficient  for  tbelr 
comfort  and  independence,  would  not  sennbl^ 
dlmtailsh  the  abundance  of  the  legacy  to  his 
wife  out  of  which  it  must  issue. 

It  is  an  error  to  suppose  tbat  tbe  word  "re- 
quest "  necessarily  imports  an  option  to  refuse, 
and  excludes  the  Idea  of  obedience  as  corr^ 
sponding  du^.  If  a  testator  requests  his  ex- 
ecutor to  pay  a  given  sum  to  a  particular  per- 
son, tbe  legacy  would  be  complete  and  recof< 
arable.  According  to  Its  context  and  manifest 
use,  an  expression  of  desire  or  wish  will  often 
be  equivalent  to  a  positive  direction,  where 
10  J« 
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thit  li  die  erldfot  purpose  uid  metDtng  of  ibe 
teBMof,  u  vbere  a  teMator  desired  that  all  of 
Ua  Jort  debts,  and  thosa  of  a  Ann  for  which  be 
was  Dot  liable,  should  be  paid  ss  sdod  as  con- 
▼enient  atba  bii  decease,  it  was  construed  to 
operate  as  a  lega^  fn  favor  of  the  credllors  of 
the  latter.  Burt  t.  Mmwi.  OS  Pa.  400.  And 
In  niCb  a  caae  as  the  preMiit  (t  would  be  bat 
natural  for  the  testator  to  auppoee  that  a  re- 
quest which,  fa)  its  terms,  Impbed  no  altema- 
QTe,  addresKd  to  bis  widow  uid  principal  leg- 
atee, would  be  understood  and  obeyed  as  strict- 
ly aa  tbou^  it  were  couched  in  the  lasgaai^ 
ot  dlrectira  asd  command.  In  such  a  case, 
according  to  the  pkrate  of  Lord  Loughborough 
In  Malim  t.  Smeg,  2  Ves.  Jr.  888.  629,  "  the 
mode  Is  only  dVility.' 

But  it  ta  also  anued  that  the  trust  sought  to 
be  established  under  this  will  in  favor  of  the 


extent  of  the  provteioii  intended,  and  becauAe 
It  involves  the  exerdse  of  discretionary  power 
on  the  part  ot  the  trustee,  which  a  court  of 
equity  has  no  rightful  authority  to  control. 
We  have  seen  that  whatever  discretion  is  given 
by  the  will  to  the  testator's  widow  does  not 
affect  the  existence  of  the  trust.  That  dis- 
cretion does  not  Involve  the  right  to  choose 
whether  a  provlslan  shall  be  made  or  not;  nor 
is  there  anything  personal  or  arbitrary  implied 
in  It.  It  is  to  be  the  exercise  of  ludgmcnt 
directed  to  the  care  and  protection  of  the  ben- 
eflciaiies,  by  making  sucAi  a  provision  as  will 
beat  secure  that  end.  There  is  nothing  In  this 
left  so  vague  and  Indefinite  that  it  cannot,  by 
the  usual  processes  of  law,  be  reduced  to  cer- 
talntv.  Courts  of  common  law  constanlly  de- 
termine the  reasonable  value  of  property  sold, 
where  there  is  no  agreement  as  to  price;  and 


or  reasonaUe  maintenance  for  a  deserted  wife. 
The  iviitdples  of  eoult;  and  the  machlneTy  of 
its  conita  are  still  better  adapted  to  such  in- 
quiries. In  the  exerdae  of  their  discretion 
over  tnuts  and  trustees,  it  la  a  fundamental 
maxim  that  no  trust  shall  fall  for  want  of  a 
truBlee;  and  where  the  trustee  appdnted  ne> 

Electa,  refosea,  or  becomes  incapable  of  execut- 
ig  the  trust,  the  court  itself  in  many  caaea  will 
actas  trustee.  In  Thorp  v.  Own.  9  Hate,  607, 
irigram,  T.  C,  add:  "Whatever  diflacultlea 
ml^t  ori^ally  have  been  supposed  to  exist  In 
Ibe  way  at  a  court  tUT  equity  enfordog  a  trust 
the  extent  ot  which  waa  ascertained,  ibe  cases 
appear  dearly  to  decide  fliat  a  court  of  equity 
can  measure  the  extent  at  Interest  whll^  an 
adult,  as  well  aa  an  Inbnt,  takee  under  a  trust 
tot  bis  support,  mdntenance  and  advancement, 
providon,  or  other  like  indefinite  expreeslon, 
Mqdicable  to  a  fund  larger,  cosfesseoly.  than 
the  pai^  oitltled  to  support,  maintenance  or 
advaacemeni  can  dalm,  and  Kome  Interest  fn 
which  is  {riven  to  anotiier  person. "  And  In 
Fbltu  V.  Fbmi.  3  UyL  &  K.  188,  where  the 
words  ot  a  will  were  "  and  it  is  my  partlciilBr 
wiAand  requeatthat  mydearwifeend  A.  will 
superintend  and  take  care  of  the  education  of 
D.  so  as  to  fit  him  for  any  resectable  profefr 
sion  or  employment,"  it  was  held  that  a  charge 
waa  created  on  the  interest  taken  by  tbe  tcM^ 


tor's  widow  which  could  be  made  eSectoal  by 

*  court  of  equity. 

It  is  quite  true  that  where  the  manner  of  ex- 
ecuting a  trust  Is  left  to  the  discretion  of  trus- 
tees, and  they  are  willing  to  act,  and  there  is 
00  mala  fide*,  the  court  will  not  ordinarily  con- 
trol their  discretion  as  to  tbe  wav  In  which 
they  exerdse  tbe  power;  so  that  If  a  fuml  be 
appUcabie  to  the  malnt^rance  of  children  at 
the  dlscrellon  of  trusteea,  the  court  will  not 
take  vpoa  Itself,  In  the  flitt  instance,  to  regu- 
late the  maintenance,  but  will  leave  It  to  tbe 
trusteea.  But  tbe  court  will  interfere  wher- 
ever tie  exercise  of  the  discretion  by  the  trus- 
tees is  Infected  with,  fraud  or  misbehnvior.  or 
tbey  decline  to  underlal^c  tbe  duty  of  exercis- 
init  the  discretion,  or  generally  where  the  dt»- 


D  is  mischievously  and  ci 


^It  s 


trustee  be  autboriied  It 


»usly 


security,  and  tbe  trust  fund  is  outstanding  up- 
on any  hazardous  security.  Lewln,  Trusts,  4th 
Eng.  ed.  chap.  30.  6g  3,  403,  408. 

Q  the  case  of  C6l(a*nrfi>  v,  Coflabadie,  S 
Hare,  410.  414,  Tue  ChanreOor  Sir  James  Wig- 
ram  said:  "  If  the  gift  be  subject  to  the  dis- 
cretion of  another  person,  so  long  ss  that  per- 
son exerdaes  a  sound  and  honest  discretion.  I 
am  not  aware  of  any  principle  or  any  auliinr- 
Ity  upon  which  the  court  should  deprive  the 
parly  of  that  discretionary  power.  Where  a 
proper  and  honest  discretion  is  exercised,  the 
legatee  lakes  all  that  the  testator  gave  or  in- 
tendeil  that  he  should  have;  Ihnt  is,  so  much  us 
In  the  boneet  and  ressonable  excreisn  of  tlint 
discretion  he  is  entitled  to.  That  is  ihc  me.'\s- 
ure  of  the  legacy."  But  It  is  always  for  the 
court  eventually  to  say,  when  cnlled  upon, 
whether  tbe  discretion  baa  been  either  exer- 
cised at  all,  or  exercised  honestly  and  in  good 
faith.  Be  ffodga,  Daneu  v.  Ward,  L.  R.  7  Ch. 
Div.  7M.  Plainly,  if  the  trustee  refuses  alto- 
gether to  exerdse  the  discretion  with  whicb 
he  is  Invested,  the  trust  must  not  on  that  ac- 
count be  defeated,  unless  by  its  terms  It  la 
made  dependent  upon  the  wOl  of  the  trustee 
Umaelf. 

On  the  whole,  therefore,  our  conduslon  is 
that  each  ot  tbe  oomplalnanta  In  theae  bills  ia 
entitled  to  take  a  beneficial  literest  under  the 
will  of  David  D.  Colloo,  to  the  extent,  out  ot 
the  estate  given  by  him  to  bis  wife,  of  a  per- 
manent provision  for  them  during  their  respect- 
ive Uvea,  suitable  and  sufflcient  for  their  care 
and  protection,  having  regard  to  their  condi- 
tion and  necenMes  and  tlie  amount  and  value 
of  tin  fund  from  which  H  must  come.  It  will  [«{ 
be  the  daty  of  the  ooort  to  aacert^  after 
proper  inquliy.  and  thereupon  to  determine 
and  declare,  what  provlsloii  wQl  be  suitable 
and  beat  under  the  drcumstancea,  and  all  par- 
ticulars and  details  for  secnrlnc  and  paying  it 

The  (leereet  iff  0«  OireuU  Oivrt  are  aceara- 
inglj/  reoened,  and  Me  MtMM  nrnanded,  wilk 
AirteHoJU  lo  ottrrvie  tAs  demurrtn  to  the  an- 
tral bUlt.  and  to  takt  flirtiier  proeetdingi  there- 
in net  inemtUutt  nm  Ihit  tfi»t«n,-  tmdUU 
90  mtbfsd. 


db,  Google 


17.  V.  8.  T.  BBOADBBAt). 

UmrSD  BTATES,  ly.  in  Bit., 
JOHH  F.  BROABHEAD  m  ai. 

8AHB  •.  BAHB. 
(See  B.  CL  Beporter^  ed.  BMIM.\ 


Barkeb  t.  Craio. 


nt^ns;  SlS^lt 


UM^I 


IT  In  ft  Doited  Stataa 

.msntibi  wbloh  toe 

1.  DO  mterMtoaa  be  recoTered;  nor 

J  lewrwfT  be  ha^b^ond  ttaeunountot  tba 

iLvSenftm  ttatoooiirt  bw  no  Joiladlotlon  of  ■ 

•nit  npoo  Midi  bond.  

•.  Se^on  ■  of  ths  AM  of  Web.  la.  ISTB  08  Stat 
•t  Ii.  nO<  Bxlav  ttw  amount  n«ceMBT7  (o  bIto  Jurto- 
tHocloD  to  tlih  oomt  of  wiitB  of  enor  from  the  dr- 
■im  to  ezoeaof MOn.  appUesto 
•,  oxoept  to  CMM  eoumentad  In 


Er  ERROR  to  tbeCircbitOoiirt  of  tbe  United 
Statu  for  the  IMstiict  of  CklltDnla,  to  re- 
view Jodgtnenla  la  fftvor  of  detendaov  in 
mita  brought  apoo  boadi,  glTCD  by  defendants 
•a  priDcipal  and  anntlee,  conditioned  for  the 
appeanuce  la  the  Diatrlct  Court  of  the  United 
States  to  answer  to  tiidi(»tnentB.     WriU  ^ 


Tbe  buM  an  atated  tn  the  opinion, 
Mr.  Wna.  A.  Itaarr.  Aut.  Atl^On.,  for 
pUndft  In  error. 
(No  coonael  for  defendant  Id  error.) 

Mr.  Juttiee  Millar  delivered  the  o^olon  of 
the  court: 

Theae  caaea  are  sidta  brought  upop  two 
boiMlB  given  br  John  F.  Broadhead  and  hie 
sureties,  condinoned  for  bis  appearance  In  the 
Diatzict  Court  of  the  United  Stales  for  the 
Itiaj  District  of  CaUfomla,  to  answer  two  separate 
indictments  for  TnaUog'  and  fondng  cbecka 
on  the  Aaabtant  Treasurer  of  the  United  States 
at  Su  Ftandsoo.  Tbe  pnaltr  oteachof these 
bonds  was  tS.OOO,  and,  aocOTOing  to  weU  aet- 
tled  prindfdea,  ao  Interest  can  be  recovered  In 
■Ddt  a  anlt;  nor  can  any  recovery  be  had  be- 
jDnd  the  imonnt  {vesortbed  In  tbeee  Instru- 
manta,  except  forcostt. 

SectloD  Bof  the  "Act  to  bcllltat*  the  db- 
vpMoa  of  caaea  In  the  Supreme  Court  of  the 
UKlted  States,  aod  for  ouer  purpoeea,"  ap- 
proved  Febmaty  IS,  187S,  18  Stat  at  L.  SIS, 
ulitg  tbe  aiDODnt  Decesatry  to  give  Jurisdic- 
tion to  this  canrt<tfirritaof  error  from  tbedicolt 
conrta  at  a  sum  In  excess  of  96,000,  applies  < 
Ibe  United  Slates  as  well  as  to  other  parses,  e 
cei>t  In  tbe  caaea  enumerated  In  secaoii  689  of 
tbe  Revised  Btalntes.  None  of  these  exceptions 
apply  to  the  presmt  cases. 

It  WM  attempted  In  UMUA  BtaUt  v.  HiU, 
1S8  U.  8.  681  nil:  STO],  to  estebllsh  tbe  pro- 
position that  that  case  was  for  the  enforce- 
Boent  of  a  revenue  law,  and  therefore  came 
wttbin  the  nooptkmt  qiedfled.  It  was,  how- 
avw,  overruled  by  this  court,  and  the  ofrinion 
In  that  caae  torUos  the  idea  that  these  casea 
can  be  treated  aa  an  exception  (o  Itae  general 


now  under  caDsTderstion,  Ott  Witt  an  4i»- 


WALTER  CRAIG. 

(See  8.  O.  "Jtmaf  Admr.  v.  Orofg,"  Beportert  ed. 
ns-aa.) 

PVnol  deeree—what  ta  tut.  '  t 

order,  made  upon  demumr  to  •  bOI  la  duuK 

oerr,  settlnc  forth  the  droumnanocs  under  wbIA 
the  tin  tab)  be  dlnnlned  or  tbe  relief  tnnted, 
which  olnnimManoes  wu)  the  lum  thereto  requteM 
tabepaidaremattenyetto  be  determined,  li  not 
aOnaldeoieei  andtUaoourthaaaoJiuiadlatlaa of 
an  appeal  therefrom. 

[No.  S8S.] 
Submitted ApTH  18.1888.  J)eeid»tApritS0,lS88. 

APPEAL  from  an  order  of  the  Clreuit  Court 
of  the  United  States  for  the  District  of 
Nebraska,  in  a  suit  to  remove  a  cloud  upon 
title,  which  order  allowed  an  Injunction,  re- 
straining tbe  proeecutioo  of  an  action  In  eject- 
ment, upon  tne  plaintiff  bringing  Into  court 
the  amount  of  a  note  and  mortgage  and  the  In- 


that  the  suit  be  dismissed.     Ajiptai  iiimitied. 

The  facts  are  steted  in  tbe  opblon. 

Jf«s*n,  OeorM  E.  Priteliatt  and 
Amhrom  A  Jfunn  for  appellauta: 

The  Instruments  constiinted  a  mortgage. 

MeQannT.ManhaU,!  Bumph.  131;  BalO. 
v>in  V.  Jenlcitu,  28  Hiss.  900:  Dv  v.  2>urt- 
Ham,  9  Johns.  Cfa.  183;  &  0.  16  Johns.  665; 
Jadtim  y.  Otma,  4  Johns.  186;  OMfw  v.  Whit, 
nty,  8  HIU,  S6  and  other  sothoritiee  dted  In  a 
Lead.  Caa.  Bq,  (Han  A  W.'s  Notes,}  686; 
MontgoiMn  *.  Ohadwick.  1  Iowa,  114;  E^ 
ttm  V.  /<Mfam,  «  m.  189;  BhiUabtr  v.  Robin- 
tm,  07  U.  8, 68  CM:  867):  ATrinoton  t.  Utctm, 
84CU.86S. 

Twen^  yean  la  a  bar  to  a  Mil  to  redeem. 

2>nbr  t.  Aneld,  1  8umn.  109;  Skinner  r. 
amith,llity,  184;  AntftT.mwdrv/.aaCoon. 
US. 

Mr.  W.  J.  Oonaellf  for  appellee^ 

Mr  JviHet  HUler  delivered  the  opinion  of 
the  court: 

Tbe  appellants  here,  Henry  0.  Jonee  and 
John  Jort,  brought  their  Mil  In  chancery 
wainst  Walter  Craig,  tbe  defendant,  in  the 
Circuit  Court  of  the  United  Sutea  for  tbe 
District  of  Nebraska. 

Ilie  object  of  the  bill  was  to  remove  a  cloud 
tqwn  the  title  to  certain  lands.  The  defend- 
ant  had  brougbt  an  action  of  ejectment  to  re- 
cover tbdr  posaeasioo,  and,  having  iprimafaeU 
title  of  record  upon  which  he  could  recover. 


ary  injunetioB  was  allowed,  restraiidng  <^aia[ 
from  proscutlng  his  action  of  ejectment  nntU 
the  chancery  ndt  was  decided. 

U7 


SuFBDO  Oomr  or  tei  Ukitbd  Stath. 


The  altentlon  of  the  bill  ww  tliat  &  deed 
under  whidti  the  plaintiff  In  the  ejectment  auit 
userted  title  nas  executed  u  a  mortgaffe, 
with  a  written  contract  of  defeasanoe  when  tne 
money  loaned  ahould  be  repaid.  To  this  bill 
a  demurrer  waa  flled.  upon  which  the  court 
made  an  order  in  the  followlDg  language'. 

■■  If  the  plaintiff  will  amend  bill,  and  bring 
into  court  proper  amount  of  mone7  to  redeem 
and  paj  tazea, — all  of  same  to  bear  interest 
from  time  money  whs  dae,  and  interest  on  taiea 
'  from  dale  of  payment  at  present  rate  of  InlM- 
JZIS]  egt^ — ttien  perpetual  injunction  can  be  allowed. 
Cost  of  both  suits  lo  abide  further  order." 

Afterwards  the  plaintiffs  did  flled  an  amend- 
ed bill,  to  which  likewise  tLere  was  a  geoeral 
demurrer.    Upon  the  hearing  of  that  demur' 
rer  the  court  made  the  followng  order: 
"  Henry  0.  Jones  et  at  1 

«(.  Uss-a 

Walter  Craig.  ,  ) 
"  This  cause  coming  on  to  be  heard  upon 
the  demurrer  of  the  defendant  to  the  amended 
bill  of  complaint  filed  herein,  andtbecourt  be- 
ing fully  advised  In  the  premises,  it  la  ordered 
that  if  within  fifteen  days  the  plaintiff  bring 
into  court  the  amount  of  the  note  and  —  ' 
sage  set  forth  In  the  bill  of  complalot, 
interest  thereon  from  the  time  the  noi  _  .  _ 
came  due,  with  interest  thereon  at  ten  per  cent 
per  annum  until  November  1,  1879,  and  from 
NoTember  1,  18TB,  to  date  of  this  order,  at 
•even  per  (%nt  per  annum,  together  with  all 
taxes  paid  by  defendaot  upon  the  land  de- 
acribed  In  said  blll,wlth  Interest  thereon  at  ten 
per  cent  per  annum,  then  the  defendant  be  re- 
«trBined&omtfaefurtherproeecutionof  thecause 
In  e^tment  set  forth  Id  said  bill  of  complaint, 
«lld  entitled  Walter  Oraigv.  Eenry  0.  J<mm\ 
but  if  the  plaintiff  shall  fait  so  to  do  within 
tha  Ume  mentioned,  the  said  demurrer  to  said 
Uli  be  lustained,  and  the  said  bill  of  complaint 
be  dismissed,  and  the  defendant  herein  be  al- 
lowed to  proceed  with  the  [Hxwecution  of  his  said 
action  at  law.  To  the  rulbig  and  decision  of 
the  court  the  plaintiffs "  " 


This  order,  made  upon  the  hearing  of 
demurrer  to  a  bill  In  chancery,  is  WI10II3 
regular. 


lliia  court,  howcTer,  has  no  Jnrlsdictloii  of 
the  caae  as  It  stands,  because  the  order  just 
dted  la  not  a  final  decre&  Bomething  yet  re- 
mains to  be  done  in  order  to  make  It  auim,  and 
that  action  depends  upon  whether  or  Dot  the 
complainants  wIU  comply  with  the  order  to 
bring  In  tlte  sum  due  00  (ae  mortgage.  If  that 
ixder  is  compiled  with,  Omd  adecree  should  be 
made,  upon  the  hypothesis  on  which  the  order 
waa  made,  in  favor  of  the  compl^ants  In  the 
bill,  and  quieUng  thdr  title.  If,  howerer,  the 
fSlO]  mooey  ia  not  brought  into  court,  then,  accord- 
ing to  the  theory  oL  the  order,  the  bill  of  oom- 
{l^nt  ahould  be  diamiased.  But,  OTcn  assum- 
)g  the  right  of  the  court  to  make  the  order,  as 
well  as  Ita  validity,  the  drcomstancee  under 
which  the  bill  of  complaint  is  to  be  ^smiased 
or  the  relief  grantM  to  the  complainanta 
named  therein,  and  tiie  sum  to  be  paid,  are 
matters  which  are  yet  to  be  determln^,  which 
may  turn  out  dther  one  way  or  the  other,  and 
which,  when  ascertained, will  be  the  foundation 
for  a  final  decree.  There  ia  no  final  decree  as 
the  matter  now  stands. 
1«8 


The  appeal  t«  theref&rt  ditmiued,  and  Ma 
catt  remanded  to  the  Oireuit  Oouri  fi>r/ialAtr 
proeeedinge. 


OEORGE  B.  CORNELL,  Appt., 

PAUL  WEIDNEB. 

(See  B.  a  BepottBx'*  e<t  m-SRU 

Seimue  of  patent — when  toid. 

Where  an  orlgjnal  patent  tor  Improvemoit  tn 
metalllabuslilDga  for  the  bona  or  oaska.eto_ai>d 
tlie  flist  lelaue,  were  dlsUacti;  Umited  to  a 
tniahlns  havms  a  notoh  to  aid  In  fordng  It  Into 
plaee,  wbloh  notch  la  an  essential  element  ot  the  In- 
Teatlon,  asecond  nMnio,  obtained  neariy  seven 
Tearalater.forBbinlilnK  without  aursufb  DOt«b, 
b  an  imirarmntaMe  eaurgement  «t  the  luppdaed 
lu  venUon,  and  rendna  the  rdiHM  void,  as  bdns  for 
a  dlfleieDtlnveDttao  from  that  claimed  In  theori- 
oiual  patent  or  In  (be  flrat  reissue. 

[No.  240.1 
Argued  April  19,  ma.    JkddedAprasO.lSSS. 

APFSAX  from  a  decree  of  the  Circuit  Court 
of  the  United  Btatea  for  the  Eastern  Di»- 
trlot  of  Michigan,  dismissing  a  bill  for  the  in- 
fringement of  a  second  reissue  of  letters  patecL 
A^med. 

The  facts  are  stated  in  the  opinion. 

Mettn.  J.  W.  Herrlam  and  John  H. 
Whipple,  for  appellant: 

A  plea  in  bar  to  the  whole  bill  must  reduce 
the  issue  te  a  single  point 

Beams,  £q.  10;  1  Dan.Ch.  60S,  note4)  Bhode 
Mand  V.  Maieachueeat,  80  U.  8.  14  Pet.  361 
(10:447);  Qiant  FMeder  Go.  v.  Bqfety  Nitro  Po»- 
ger  Oo.  10  Fed.  Bap.  518. 

All  other  defensea  except  the  one  made  by 
the  ptea  are  cut  off. 

Walker,  Pateuta,  §600;  PitU  v.  HaU,  2 
Blatcbf.  230:  Bandy  v.  Qrijpth.  8  Fish.  Pat. 
Cbs.  616. 

The  bill,  so  far  as  it  Is  not  contradicted  b; 
the  plea,  is  admitted  to  be  true. 

Beams,  Eg.  48j  Sto^,  Eq.  PI.  g  694. 

The  identity  of  the  mventlon  set  forth  In  tho 
original  and  reissued  patents  is  a  matter  of 
legal  construction,  on  a  comparison  of  the  two 
Instrumenta, 

Seumow  V.  Oeborne,  78  U.  B.  11  W^.  S16 
(20:^;  atetent  T.  FHtehard,  10  Off.  Gas.  MS; 
Kenten*  Lamp  Beater  Oo.  v.  LUMl.  13  Off. 
Oas.  100»;  IStdter  v.  Tneker  MSg.  Co.  4  Clitt. 
807:  AOtHght  v.  OOluMd  Bamm  Trimmiim 
Oo.  19  Off.  Oas.  828. 

A  comoarisoD  of  the  two  patents,  for  the 
purpose  of  determining  the  question  of  identity 
ot  invention,  requires  an  interpretation  of  the 
original  patent  In  the  light  of  the  state  of  the 
art. 

Baekui  v.  Bro<muM,  116  U.  8.  438  (20:418)i 
F(inMT.aimpasU,66U.  8. 1  Black,  487  (17:160): 
Qameau  T.  Dcmier.  102  U.  8.  980  (S6:1S8). 

The  noteh  in  the  flange  was  not  an  essenUsJ 
feature  of  the  bush  invention,  but  could  be  left 
out,  and  the  essential  characteristics  of  the  in- 
vention remain  unalteied. 

Carrer  v.   Braintree  Mg.   Oo.  %  Ston,  488; 

GonsBMiffg.  Oo.  v.  i^r*,  18  Oft.  Qaz.  875: 

Ohixago  Fntit  Howe  Co.  v.  BaeA,  2  Bisa.  472; 

JbnvT.XoeinAMd,  TSU.  8.8WaU.  380(19:889); 

1£7  U.  & 


COBBSUi  T.  WsunOEB. 


Dormw  ffanedtr  Ball*  Oa.  ▼.  Manh,  8  Fiib. 
Pst.  Cos.  896. 

Under  tbe  ctrcnmstaDces  dliowD  in  tbla  caae, 
ibei«  waa  no  UDjtutU&ble  delay  In  applyiog 
for  Tcismie  87S0. 

CBeiUs  T.  Mam.  S6  V.  S.  15  How.  6S.  ISO, 

121  (14: 601,  62«,  637);  0<^  t.  Eornng.  107  U. 
S.  040  (27:601);  Beymmtr  v.  MeOormiek,  60  IT.  S. 
1»  Bow.  106  {15:663);  G(<in(  Fmeder  Oo.  v. 
Saftty  ifi'fro  Pov>d«r  Co.  19  Fed.  Rep.  613. 

Tbe  patentee  had  a  right  to  broaden  tbe  claim 
of  the  original  In  the  rdasne,  to  make  it  cover 
the  actual  invention. 

Odd!  V.  ^ovt.  32  Fed.  Rep.  IRS;  Seymour  v. 
Manh,  S  Off.  Gm.  675;  Chicago  8<ruit  Bmie 
Co.  T.  AucA,  8  Bias.  47S:  MiUw  r.  Bridgport 
Bram  Oo.  10*  U.  8.  800  (2«;788)i_Jbmi«  t. 
OamrMl,  Id.  856  (86:786);  Dnnnt  WeU  0(Ue*, 

122  V.  S.  40,  71  (80:1064,  1074);  La  Baa  r. 
Batekiru,  6  Off.  Gmx.  726;  ftwMfen«  Budber 
Co.  V.  Ooodmar.  76  U.  8.  0  Wall.  768  (19:6661; 
Batiin  v.  TW^.  B8  U-  8.  17  How.  74  (15:87); 
e«iV  .£WI  jr«.  C&.  T.  Clark,  18  OfF.  Oaz.  2TS; 
Orandai  t.  fbnfcdr  CbfTMWt  Ooodt  Oo.  SO  Fed. 
Bep.  891;  Coium  t.  jSaSnadtr,  22  OfC.  Oaz. 
ISfe;  Wwfcm  Pnion  Trf.  Co.  v.  Ba/hrni^  d  0. 
7UL  a.  S5  Fed.  Rep.  S3,  SS,  S6;  TAomai  v. 
AAm  Maehinem  mi.  Co.  16  Off.  Oaz.  542; 
BtOeer  T.  MuUngt,  Si  Fed.  Rep.  837;  JVony  t. 
lAxJtvood,  npra;  Brown  v.  ffuiU,  90  U.  8.  38 
Will.  181  (28:161);  Amn««  t.  Pbteler,  76  U.  B. 
8  W»1L 446 (19:481);  JV<ir*A r.  Aymour, 07n.  S. 
848  (24:968):  i>i»-«v  Eanettor  Bake  Oo.  v. 
JToraA,  6  Pidi.  Pat  Cas.  887;  AmMnAuMh  v. 
FiOke,  2  Flah.  PaL  Cm.  21^230. 

Tbe  praumption  of  tbe  law  la  in  favor  of  the 
identity  of  tbe  ortglDal  and  lelasue. 

Thentatt.  Shoe  Maehinery  Mfg.  Co.  16  OS. 
Oaz.  041;  O'SiO^-r.  Mone.&V.  B.  16  How.  112 
n4t828);  Ovidet  v.  Barier,  S  Oil.  Oas.  149; 
AsntfY.  JBM«,60a.Oaz.ll8;  V:8.AFi>re^ 
Salamander  Fdtiitg  Oo.  v.  HoMn,  8  Dill.  ISl; 
La  Bate  t.  BavMnt,  6  OS.  Oaz.  725;  Otrwrr. 
BraitUrM  Jfijr-  0".  %  Btoiy,  489;  AOm  v.  Blunt, 
8  StoiT,  Ta;  Bwrnour  t.  Otbonu,  78  0.  8.  11 
WmU.  H4,  545  (20:88,8»);  AnAAv.  ffM^Mr 
AfUof  Vvieanile  a>.  98  if.  a  486  (38:968). 

Jfn  4}«erB«  H.  I>otI>T«p.  for  appellee: 

Tbe  tdentlQr  of  the  Invention  covered  l^  tbe 
orifdnal  and  rdnuefi  to  be  determined  lycom- 

SoU  ▼.  LangtM,  102  U.  8. 180  (36:106). 

The  reime  la  for  a  dlilerent  invention  from 
the  original  patent  and  flist  relwue. 

Oiant  PouKler  Go.  v.  OaUfomiaPouaer'Worlt*, 
06  U.  8. 188  (35:82);  aKoifi  7WMn«  AWb-  Oo. 
T.  LaM,  103  U.  8.  413  (36:185);  JoAnton  v. 
FlttAing  A  N.  8.  B.  B.  Oo.  106  U.  8.  589 
(30:1162);  CiXTn  v.  TTilMn),  118  U.  8. 377  (38M5). 

There  la  no  valid  excose  for  the  long  delaj 
and  tbia  delav  is  fatal. 

JUaierr.  Bridgeport  Bnut  Oo.  104  U.  S.  800 
P6:7B8);  Mahn  v.  Uarweod,  US  U.  S.  854  (38: 
MS);  Swiin  TurbineSi^g.  Oo.y.  Ladd.'^pra. 

Mr.  JvttlM  Ormij  delivered  the  opinion  of 
the  or — ■ 


Tbe  orlgtaiBl  puient,  iMoed  August  SO,  1871, 


and  In  wrenches  for  (vierating  tbe  same;"  and 
described  the  bnahingtbDs:  "A  tapering  tblmble 
or  ring  of  metal,  provided  with  a  flange,  b,  at 
Its  larger  end,  and  having  a  screw  thread,  e,  oa 
its  outer  sarfaoe,  whlidi  screw  thread  is  cast  on 
the  bushing  In  the  mould,  and  ts  caMble  of  im- 


some  point  in  ita  extent  with  a  V^sbaped  notch, 
d,  extending  into  the  acrew  thread." 

It  then  described  the  wrench  and  ita  mode  of 
operation, as  follows:  "E  represents  the  wrench 
t4r,  coDsisting  of  the  slotted  plate  e  and  the 
shank/.  Tbe  metal  of  tbe  shank,  at  its  junc- 
tion withtbep[ate,formsadownwardV.sbaped 
projectioD,  I,  wboae  point  eitenda  forward  U>- 
wara  the  centre  of  the  plate  a.  F  represents  a 
tapering  core  of  metal,  adapted  to  fit  the  bung 
buBhinK,  a,  and  secured  to  the  plate  e  bymeana 
of  the  Dott  A  and  its  nut.  This  core  Is  made 
separable  from  the  wrench  bar,  In  order  that, 
by  providing  a  number  of  cores  of  different 
sizes,  the  same  wrench  may  be  used  for  bnsh- 
iug  of  different  diameters.  Provision  Is  also 
made  by  tbe  slot  k  for  moving  the  bolt  toward 
the  angular  projection  /,  which  becomes  neces- 
sarj  irtien  a  smaller  core  is  substituted  for  * 
larger  one. 

"The  wrench  Is  applied  by  inserting  the  core 
Into  the  openingthToughtbebuahlng,  andtnni> 
Ing  It  until  the  projection  I  falls  into  the  notch 
d.  By  means  of  tbe  core  tbe  bushing  is  kept 
steady,  and  is  readily  prevented  fromassuming 
an  oblique  position  in  the  bung  opening;  at  the 
same  time  tne  operator  Is  enabled  to  get  abetter 
hold  on  the  bushing  than  by  means  of  the 
wrenches  in  common  use,  which  are  apt  to  bUd 
from  their  seals  when  used  on  such  ditficult 
work  OS  turning  a  rough-cast  screw  Into  place." 

The  single  (&lm  was  in  these  words:  "Wbat 
we  claim  as  our  Invention,  and  desire  to  secure 
by  lelten  patent  la: 

"The  comUnaUoD,  with  the  notched  biug 
hashing,  a,  of  the  wrench  ,congtotIng  of  the  bar 
E,  bavUig  the  slotted  plate  e  and  angular  pr» 
jectirai  C  and  (he  removable  core  F,  substan- 
tially as  BpecJAed." 

It  thus  appears  that  the  oilolnal  patent  de- 
scribed a  bushing  with  a  Y-a^ped  notch  in 
the  flange,  and  a  wrench  m&de  with  an  anguhu 
projection  to  Bt  that  notch,  and  applied  by  ton- 
big  the  wrench  untH  the  inojeouon  fell  into  tbe 
notoh;  and  that  all  that  tfie  pAtentee  claimed  aa 
his  invention  was  tbe  combination  of  tbe  notcbed 
bushing  with  the  wrench  having  a  projectitm 
to  fit  it. 

On  Angost  6, 1672,  tbe  patent  was  relasued 
In  two  dlvlgions,  No.  6026  (not  In  this  record) 
being  fOr  tbe  wrench,  and  No.  6027  being  Iot 
tbe  bushing,  descritrfng  it  as  "an  annular  ring  of 
metaL  Tfh  ring  la  made  tapering  on  both  Ita 
outer  and  Inner  eldea,  and  is  screw  threaded 
upon  Its  outer  side,  by  which  means  the  same 
is  secured  within  the  aperture  in  tbe  cask. 
This  thread  may  be  formed  by  a  suitable  tool, 
or  may  be  formed  in  tbe  monlo,  as  found  meet 
advantageoua.  Thelargerendof tbeialdring 
Is  provided  with  a  flange  B,  the  outer  aurfacv 
or  peripheiT  of  w  hich  is  made  In  an  OTolo  shape, 
and  is  provided  with  a  T-shaped  notch  d,  whicb 
Bxtenda  inward  to  a  point  near  (he  body  of  the 
ring.  Tbe  oblect  ta  ttali  notdi  ie  to  allow  a 
suitable  wnnch,  adapted  for  the  purpoie,  to 
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eogkte  therewith,  whereby  the  mii  bushlnc 
may  be  turned  Into  place  vlthont  ihewreiitm 
■HppiDg  from  Iti  Beat,  &b  would  be  tbe  caw  with 
K  Dushmjt  b&ving  a  smooth  lurface." 

Tbe  claim  Id  tbu  reianie  waa  for  "tbe  ecrew- 
threaded  metallic  bnng  bushing,  made  tapering 
upon  both  Iti  outer  and  inner  ildeB,  and  pro- 
vUed  with  the  Sange  B  having  the  Y-ahaped 
notch  d,  ai  and  for  toe  pnrpoM  deacribed. " 

The  ipedfloation  and  the  claim  of  that  re- 
iMue,  u  cleailT  appean  upon  ita  face,  both 
treated  the  notch  in  tbe  flange  of  the  buahing  as 
■n  i''w*"'-U1  element  of  the  InTentioi:  Of  the 
BOtdi  in  tlut  reiaeue  It  may  be  said,  aa  thla 
court,  In  a  ewe  decided  at  October  Teno,  1877, 
Hid  of  the  notch  daicrlbed  in  the  reissue  tor  the 
wrench,  that  It  waa  "rital  lo  the  ionnUon 
ooreced  by  his  patent.  Hie  notch  li  tlie  point 
of  enngrauot  between  tbe  bushing  and  the 
wrencn,  whea  the  latter,  opeiadog  u  a  lerei, 
^Tea  tM  former  its  drcidBr  motion,  and  thus 
fotceeithome.  Without  thia arrangement  si-  "^ 
motion  could  not  be  oommnnicated,  and  the 


T.  CbrneB,  H  CI.  8.  MB.  SSS 124: 070,  078]. 

On  June  17, 1B7B,  a  second  reissue.  No.  8TS8, 
was  obtkioed  for  the  bushing,  the  material  pans 
t>t  the  specificaliOD  and  the  claim  of  which  were 
as  follows: 

"Our  invention  idales  to  bushings  for  bar- 
rels} and  consists  of  a  short  metallic  tube  in  ex- 
terior form  in  shape  of  the  frustum  of  a  cone, 
slightly  tapering.  Tbe  outer  muface  Is  screw 
threaded,  to  adapt  it  lo  be  screwed  fordbW  into 
the  bung  hole  (»  tbe  barrel,  and  to  be  held 


annular  flange  projecting  outwardly,  and  adap- 
ted lo  rest,  when  tbe  bushing  is  screwed  to  its 
place  in  tbe  hole  at  the  barrel,  snugly  upon  tbe 
outer  surfaceoftbestavc.  The  interior  surface 
of  the  bushing  Is  also  made  in  the  form  of  a 
fnutum  of  a  cone,  and  tapers  uniformly  from 
the  exterior  or  flanged  to  the  inner  end  of  '  ~ 
bushing.  This  surface  Is  made  amooth  and 
broken,  and  extends  lo  such  form  quite  through 
from  one  end  of  the  busbieg  to  tbe  other,  so 
Ihat  tbe  wooden  or  compressiDle  plug  or  bunj 
to  wbicb  it  is  adapted  may  have  a  ready  anc 
-  unobetnicted  entrance,  and  may  pass,  it  neces- 
sary, beyond  tbe  inner  end  of  the  bushing,  and 
have  a  uniform  bearmg-surface  tbroughcut  the 
entire  length  of  the  bushing." 

"Having  thus  described  our  Invention,  what 
we  claim  as  new,  and  desire  to  secure  by  letteia 
patent,  Is: 

"A  metallic  bushing  for  the  bung  holes  of 
barrels,  made  with  a  ^nge  adapted  to  rest  on 
the  outer  surface  of  the  stave,  and  with  an  eX' 
(erior  threaded  and  an  interior  smooth  surface, 
both  tapering  from  the  flanged  to  the  inleiior 
end :  said  inner  surface  being  unbroken  and 
obstructed,  and  tapering  uniformly  from  i 
end  of  tbe  boabinK  to  the  other,  as  and  for  the 
purpose  eet  forth." 

The  notdi  In  the  flange  of  tbe  buablng  Is  not 
mentioDed  dttwr  Id  the  apedflcatlon  or  in  the 
<daitn  of  tbli  iiiiiiuii  although  it  is  shown  in 
the  accompanying  drawlnn,  substantially  as 
it  was  shown  lo  the  drawings  of  the  original 
patent  and  of  the  former  reissue. 

Tbe  original  patent  and  the  first  reissue  bar- 
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rdssue,  obtained  nearly  seven  years  later,  for  a 
bushlnk  withont  any  such  notch,  is  an  imwnr- 
rantable  enUricement  of  the  suppceed  invencian, 
whidi,  according  to  the  now  welLsettled  law, 
renden  the  rdsaue  void.  TaU  Laek  Mfy.  Co. 
V.  Jamet.  VK  U.  S.  447,  404  [81:  OOTI  and  cases 
there  cited. 
The  defendant's  plea,  that  the  second  reissue 
as  tor  a  diiTerent  inventtonf  rom  that  described 
or  claimed  either  in  tbe  original  patent  or  in  the 
first  reissue,  was  therefore  rl^tly  adjudged 
good  t^  the  dicuit  court,  and  tkt  itont  di— 
miiitif  litNUit  t^gknud. 


PEOMiB  OF  THE  STATE  OF  OAUFOB-   1*^ 
NIA,  Ft^.  in  Bit., 


CIFfC  RAILROAD  COMPAKT. 


.  CENTRAL   PA. 


BAHE,   PIA.   in  Brr.,  e.   CENTRAL   PA- 
CIFIO  RAILROAD  COMPANY. 

(See  S.  a  Reporter^  ed.  !-«.> 

(J/AiJoTnia  raihvad  aMetmenU —  [T.  8.  /ran- 
eJUte*  not  tattM^—paicer  ef  Oongren  to  otm- 
gtruet  raUroadt. 

Constltulloa  ol  Osllf  omia  two  modes  of 

for  tazatloo  are  BrBsorltjedj  one,  by  a 

State  Board  of  Equallmtlon;  uie  otber,by  county 
boantoandkxislaneswHS.  Allnropertrlsdirectol 
to  be  ansMed  In  tbe  oouat;.  oftr.  era..  In  wbloh  li 
to  aitusted,  eKoept  that  tbe  tiaDotalse,  roadwa;, 
—  **— •  — "-  — ■•  — '"■*"  stock  of  any  nlinia<l 

_, .  .«  eounty  ni«  to  be  af>- 

sened  br  the  state  tMard  and  apportioned  to  tbe 
■event couDttes, etc  BranAotoItliel.'&lBlutura 
the  stale  board  Is  raqulrud  to  Inelude  in  their  bk- 
siwiiiiiiil  steamers emrsgea  In  transpondnir  passen- 
nrsand  fTelKhtaaonm  waters  which  dlvI'leaTall- 
Kiad.  ThisAot  was  beld  t>r  tbe  Supreme  Court  of 
OsUfomlBi  In  San  llVancMo  T.  Central  J>ne.  S.  A.  C". 
<l8CBl.<aB,  to  be  contrarvto  tbe  Oonatltullon:  and 
■teambcats  were  held  to  be  amenable  brtbo  omin- 
tTbawd,aDdnotbvtbi)  state  board.  This  coiu-i, 
(ollowlni  tbat  decUon  sod  that  ot  SaittaClqrn 
Onuntu  V.  BaiOhvra  Poo.  R  «.  Co.  IIB  D.  8. 8«  raO: 

ilBl.  liuUlt  iliiil  lliiiaiHiM I  nf  Ibniitfininrrn  of  a 

ralfioad  oompanv  br  tlie  state  board  Is  Id  vlolatioii 
of  the  OoDstituUon  of  CaUtomla,  and  void,  and,  be- 
.__  . ...-^i—j^  with  the  other  propertr 


icroas  tbe  Territories  of  tbe 
t  taUnic  toll  thereon.— Held. 
It  these  RsnobIsM  was  tepua- 
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ttto  ttm  Ooptftottra  ana  lawi  <tf  the  nmnd 

■ ^u war  bItbo  to  OoDfina  to  r^ulkte 

rUM  MTWSl  Slate*. 

nfmed  br  Oouraaa  oaiiaot,wltb> 

1.  ba  iMMd  tar  tSe  Statci. 


pow«r  to  ngulato  eomiDnae  among;  tbe  •ereral 
BtatOBito  oonrtniM, oraatborlMlndl  Adnata  or  oor- 
poT«tlona  to  ootwBDDt,  raOroadi  aoRiH  tha  Btalaa 
■Dd  rrenttoriea  «f  tiieDiilted8t*t«a. 

[Nos.  BOO,  661 .  (KE9,  M8, 064,  llffT.] 

Arg^tdJan.lt,a.lS.J888.    DtetiMApraso, 


IH  ERROR  to  Ibe  Oicnlt  Ccmrt  of  tbe  UulUd 
Stota  for  Ibe  Hoitbttn  DlMiict  of  Callfor- 
nte,  to  reriaw  hicigiiKnta  In  fsmr  of  deftod- 
aata,  Bailroad  Oompaniee,  la  actiODB  Co  racoTcr 
toxea.    AJIrmed, 


,  AHf-Qtn.  of  CaHfontia,  and  8. 
iMtuaoaryiBr,  for  plaindA  In  error: 

Tbo  Bute  bu  tbe  right  not  onlr  to  tax  so- 
conUng  to  Iti  dtscretion ,  but  ateo  lo  daaBlf f  prop- 
dtj  for  awwnent  and  taxation. 

[ThAm  Ae:  a  JZ.  a».  V.  AwftoR,  8S  D .  a  18 
Waits <21:787};  WOUanu  V.  Albany  Gountv, 
138  n.  &  168,  IM  (80:1080);  Kentut^  S.B.Tax 
Oaf. US  U.S. 821  (29:414);  Bbitt  R  B.  Tta 
Oum.  9a  U.  B.eil  (88-1)73). 

Tbia  poi*er  of  daaslflcatloD  lanot  one  that  ie 
Dsiimited. 

Cooler,  OonaL  Ltm.  I7B;  Stuart  y.  iWiftw, 
74  N.  Y.  18B;  Wiiidnmm  y.  Ltiand.  27  U.  8.  8 
Pet.  607. 668(7:558);  r«rre«  ».  TlqfJor.lBD.  a 
9  Cnncb.  4S(S:6»):  V<m  Hoffman  t.  Cfufn«, 
71  C.  8.  4  Wafl.  two  (18:408);  Sinkina  Fani 
Oaie»,9i  U.  &  71»  (35:501). 

Tbe  innrnmnrnt  la  not  ao  attempt  to  take  the 
propra^  of  tbe  dafeiulaDt  witbout  "  doe  proo- 
«M  of  taw." 

8taUB.S.Tax  Oata.Vi  U.  S.  075(28:" 
MeMOien  w.  Andemm,  95  D.  S.  87  (24: 
D<wid»on  y.  N»a  OrUant,  96  U.  S.  97  (24: 
Sattuei]/  B.  a.  Tag  Cam*.  IIB  U.  8.  881  (29: 
416). 

Tbere  was  notice  In  the  State  ConstltutlDD 
that  tbii  property  would  be  nss^aaed.  Tt)e  Leg- 
Uatnn  made  provlslan  for  such  aaBessment, 
and  fn  bearing. 

Here  la  not  only  notice  to  tbe  Companr,  but 
an  actual  appeannce  by  tbe  Company  Before 
Ibe  board;  tola  ia  notice, — "due  process  of 
law," 

Doea  tbe  Fourteenth  Amenilment  affect  this 
caaet 

ailrai«brT.WMtF%v>'>««,  100  U.  8.806  (2S: 
665):  m  parU  Virginia.  Id.  944  (80:676);  Elk 
T.  WaUw.  112U.  S.  94  (2»:643)' 7m.  Co.  v.  Jfne 
Oriemt,;  Woods, 87;  Santa  Clara  Coutay  t. 
SomOUrn  Foe.  R.R.a>.  118  D.  8.  880  (80:118); 
miadtMia  Fir*  Ami.  t.  SaaTork.  119  D.  8. 
131(80:847). 

Iawb  wUdi  bare  raodTod  Judicial  unction 
«a*alidkwiiniKt|Milab  if  tbe  poaidou  of  the 
^Iffm^fff  Is  jnifahKin 

CbawMMMoM  T.Aoofa't.aw;  Bank,  0  Allen, 
428:  IMniBi*  Gmt K&.O0.Y. MeLtan Oauntp, 
n  DL  891;  JfsMW  Own^  &>«.  Ainib  r.  AkAm- 
(ip,a7N.T.SM:  Viekdmv.  B.  di  P.  B.  B.  Ot. 
▼.  i)M*a,  116  n.  8. 665  (29:770);  Tennatea  t. 
WhitmTA,tl1  U.  8.  lU (88:880):  Auf^  t. 
1«9  B.  8. 


JKmiaS,  12  HaflL  887;  Axxb  t.  ffWwn,  1  Hew 
Eng.  Bep.  2, 68  N.  H.  880;  Bamtm  CbunAr  ▼. 
(Meago.  M.  S  81.P.  B.  (h.SS  Hlna. 5H7;  7f<u- 

u  dotf^  a>.  V.  Avoi^n,  89  N.  T.  409. 

This  case  Is  not  dlsttogulsbable  from  Thotn- 

n  y.  ITn jm  Ak.  iL  £.  a>.  76  U.  8. 9  WaU.  670 
(19:792);  and  Uhiott  JPae.  B.  B.  Oo.  t.  AnMon, 
SOU.  8. 18 Wan.  5(81:787);  ff.  &  ».  Dhww  Ao. 
B.B.Go.KV.%.  819  (86:156). 

A  railroad  cannot  be  regarded  aa  mere  land; 

i  value  depends  upon  tbe  wbole  line  as  a  unit. 

TJjiion  Pae.  B.  O).  t.  Oiegmne.  118  U.  8. 
617  (88:1009);  Am  Xalto  OomUy  t.  SouOum 
A>«.  &  A  &.  IS  Pad.  Rep.  78S. 

BaDroad  panperty  sbouU  be  assened  at  a 

lit. 

Porter  v.  Soekford.  &.  I.  A  St.  L.  u.  B.  Oo.  76 
DL  084,  090.  'XneinnaH.  IT.  O.AT.P.BB. 
Oo.  V.  Oommorueeaith,  SI  Ey.  493;  1  Desty, 
Tax.  pp.  808, 898;  Poeifie  Bottl  Co.  v.  UA.  S8 


M- 


afford  no  relief  against  State  taxation. 

PUt^urgh.  101  U.  8.  79  (36:608); 
Stal«  &  &  TIu  OiMSt,  92  U.  8.  570  (28:603); 
Kenttard  t.  Lrautaiui.  Id.  480  (28:478);  David- 
ton  V.  Ifeu  OrUan*.  96  U.  8.  97  (84:616);  f  tr(- 
land  V.  Hotdikitt,  100  U.  8.  491  (26:058);  Jfff- 
•irurt  T.  £wi*.  101  U.  8.  23Ji5:989);  Qtrman 
Sat.  Bank  v.  KimbaU.  108  U.  a  738  (26:469). 

Defendants  are  not  denied  the  equal  protec- 
tion of  the  laws. 

Central  Aw.  B.  B.O0.Y.  Statt  Bmalitation 
Board,  60  Cal.  00;  Pott  T.  KendoU  Countv.  100 
U.  8.  669  128:1200);  Boekman  r.  SkagM.  09  C:al. 


(80:1002,  1008);  Union  Pae.  B.  B.  Oo.  ^ 
ftnt»to7i,86  U.  8.  18  Wall.  VO  (21:701):  Km- 
twky  a.  a.  Tax  Gate;  116  D.  S.  836  (29:418); 
iX!latnir«  £.  ii.  roz,  80  U.  8. 18  Wall.  231  (81: 
886);  a^Oi^,  B.A  Q.B.B.O0.  V.  /oua,  94  U. 
S.  168  (34:06). 

Apportiooment  of  taxation  Is  purely  a  legis- 
lative function, 

MUteauktt  <ft  JV.  &  B.  Cb.  t.  Wauke^a  Covn- 
(j(,9  Wis. 481, note; /oAnsoxT.  fltitertt.  103 lU. 
665;  PW^  V.  BroOiyn.  4  N.  T.  419;  State  v. 
Ogden,  10  La.  Ann.  403;  N»u  OrUan*  v.  Ea^f• 
man,  80  La.  Ann.  288;  Statt  v.  LaUirop,  10  La. 
Ann.  408;  Xiuoun  aiatrPt.S  AQ.R.  B.O0. 
T.  J(iwj»,  7  Ean.  210;  Eittanning  Coal  Oo.  v. 
CbmrnonuMoUA.  79  Pa.  104,  105;  Vatmr  v. 
Oe(nye,  47  Hiaa.  718;  Woodbridge  v.  Detroit,  8 
Mich.  274;  Wanng  r.  Savannah,  60  Qa.  07; 
^IAms  v.  Z^fV.  04  Ga.  880;  Gatiin  v.  Tarboro, 
78  N.  C.  119;  Burr.  Tax.  %  77,  pp.  U7-I69. 

The  absence  of  a  provision  in  tbe  State  Con- 


ic Con- 

rightBbefore  tbe  Slate 

Board  of  Equalization  (s  not  in  violation  of  the 
Fourteenth  Amendment  to  the  Federal  Consti- 
tulion. 

Bton  T.  Peo^,  88  111.  488;  BiOo  r.  Bl^mer, 
12  Neb.  93:  Dvndy  t.  Biehardton  Count]/,  8 
Neb.  608;  Gillett  v.  £^n  Oountg  Troaturar, 
80  Kan.  106;  MeMiUm  v.  Andtrwon,  9S  U.  8. 
87.  41  (24:380):  Cool^,  Tax.  388,  240, 169-170; 
SlaU  T.  atinyon,  41  H.  J.  L.  98:  JU&P  ▼. 
Pittibu.TgK  101  U.  8.  79  (26:608);  «att  H.  B. 
Tax  Oatet,  93  U.  8.  676  (28:068);  fmnard  v. 
Lmiitiana,  Id.  460  (88:478);  AiMtlfoo  t.  Nm 
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OrUani,  H  TJ.  B.  S7  (24:010):  Sirttand  r. 
Botaicif,  100  U.  8.  191  (aO:S68}:  Mittovrt  t. 
Leuiii,  101  U.  B.  22  ^:989);  OtrmaK  Ifat. 
Bank  y.  EiaMl,  108  U.  B.  783  (20:400). 

The  claim  of  a  federal  fraiicbise. 

ntmumv.  Union  FttcB.  B.  a>.  70  U.  8.  9 
Wall.  087  (10:798);  HuntingUm  f.  Oentral 
FM.  R  B.(Jo,i  BawT.  604;  UnimFiK.  B.  B. 
Ob.  v.  Ptnitton,  SO  1J.  B.  IS  Wall.  84  (31.792). 

Wbat  Ib  a  spedol  law  wiihln  tlie  maaulug  of 
the  coustituUoDBl  proTlaion? 

BingU-v.  8lals,Jiilud.Zi;  Bmatav.  Ayrei, 
UHck.844;Polter>sDnarT.Btat.G3;  7bWo,£. 
AB.  B.  Oo.  T.  MrOvke,  VJ  Ind.  Ufl;  Longteorl/i 
T.  BvanteOU,  83  lud.  823;  MoRobertt  r.  W(uh- 
bum«,  10  JOnn.  28;  Von  PAul  t.  Bammer,  29 
Iowa,  223;  SlaU  t.  SrutrM,  30  lova,  840; 
BroiMV.  Btatt,  23Hd.60a;  Staler.  Baltimore 
Omntg,  29  Ud.  SIO;  State  t.  Bcvm  CbuTUjv  CI. 
SO  Ho.  817;  iW«  T.  AMMn,  80  Barb.  24;  State 
T.  SfaAM!l^  1  Kan.  17B. 

Memn.  GMrg«  F.  Edmnnda.  WUIImb 
M.  Erarta,  Creed  HMmond  and  Barttfi 
8.  Broun,  tor  defendant  In  error: 

The  Central  Padflc  Railroad  Compan;  la  one 
of  tbe  mean!  and  Initnimentalitlea  employed 
bf  CSonsreaa  to  cany  Into  operation  tbe  povera 
giftntea  to  the  Qeoeral  Qoremment,  A  tax 
upon  Iti  francUaaa  la,  within  the  meaning  ttf 
all  the  aulhorlliea,  a  tax  uptm  the  meana  and 
Instmmentalitfea  of  the  General  Goremment. 
Without  the  eipren  consent  of  CoDgreas  oo 
Btate  can  impose  mcb  a  tax. 

Union  Pae.  B.  R.  Oo.  v.  Mwn,  IIS  IT.  8.  1 
CB9:319);  U.  8.  V.  Union  ftwJfe.  B.  Oo.  91 U.  8. 
70  (28:338);  Witeman  t.  MoNvUy,  30  Cal.  289: 
MeOuOocA  t.  Maryland.  17  U.  8.  4  Wheat.  421 
(4:000);  Union  Aw.  B.  B  Oo.  t.  PmiOon,  HG 
U.  &  18  Waa  6,  82  (21:787,703);  Othom  v. 
Bankof  t7.  A  22n.  S.  9  Wheat.  788,  802,808 
(0:204,288.284);  WMton  T.  Oharlatm,  97  U. 
8.  3  Fet  449,  460  (7:  4S1.  487);  Sumngton  t. 
itep,7SU.S.  11  Wall.  187ra0:120);  Wood  v. 
THekee  TumpOie  Oo,  24  Cal.  480;  Thomat 
T.  Armttrong,  1  CaL  280;  Munroe  t.  Thtmuu, 
5  CaL  470;  Van  BroeUin  t.  Tennmee.  117 
U.  8.  ISl  (29:840);  i>»iIadeMi^  S  B.  Mail 
Steamthip  Oo.  t.  Annwhanla,  132  U.  8.  8S0 
(80:1301). 

Tbe  Conadtutloa  and  lava  of  Callfomla,  In 
reapcct  to  the  taxatioD  of  raOwaj  corporaDoQa, 
are  in  violation  of  the  Fourteenth  Amendment 
to  tbe  National  ConadtutioD,  In  ao  far  aa  the; 
reqntre  tbeaaaesament  of  their  i»Dpern  at  Ita 
fail  money  vslue,  without  making  deduction 


3  It  the  equal  protec- 


Snia,  Id.  889,  840  (30:679,870);  (kmpbdl  t. 
orrie,  8  Hania  &  McH.  504;  Oot^Mv.  Co- 
fyrfl.4  Waab.  CO.  87: :  Wani  T.  ifoTTM.  4  Harria 
&  McH.  888;  WOeg  v.  Pixrmer,  14  Ala.  632; 
Oranam  T.  &aie,  10  Conn.  848;  BlaU  Bank  v. 
Ooeptr,  9  Terg.  690;  Deoimr.  Oook  Covnts,  84 
HL  099:  OmtMt  8av.  4  Loan  Am>.  t.  Topdaa. 
87  U.  B.  20  Wall.  609  (39:401);  Fiftinim  r. 


unlimited;  ahear  <9|inMion  and  wnmg  cannot 


be  Inflicted  under  the  guise  of  an  amendmenl 
or  alteration, 

^iddt  T.  Ohio.  9S  n.  S.  824  (24:800);  Bivk- 
ing  Fund  Caeet,  99  U.  S.  731  (30:Nn);  Nea 
Jeriey  t.  Tard,  SO  U.  8,  104(24:802};  MiOerv. 
2few  York  A  S.R.B.O0.   21  Barb.  016;  i%i% 
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(24:04);  Dodge  t.  Woolteg,  59  IT.  S.  18  How.  800 
(16:412);  Sagev.  Diliard,  16  B.  Mon.  840:  Own- 
monwecUth  v.  £»»  On.  18  Gray,  330;  Terrttt 
T.  rayfc>r,  18  U.  a  9  Cmncb.  48  (B :  fl60>. 

The  BesesBment  1b  void  because  it  includca 
property  which  tbe  Stale  Board  of  Eiqualiza- 
tion  baa  no  Jurisdiction  to  assess. 

Ban  Franeiieo  v.  Centrai  Pae.  B.  R.  Oo.  ta 
Cal.  487;  Santa  Clara  County  t.  Bovthem  Pae. 
a.  H.  Oo.  lis  U.  8. 418  (80: 124). 

The  taxing  power  baa  llmitattona  inherent  in 
the  very  sut^ect  itaelf. 

Cooley,  ConaL  Llm.  80,  87;  Oititena  Bam.  A 
Loan  Auo.  t.  Topeka,  rvpra;  Ang.  A  Ames, 
Corp.  g  486;  3  Kent,  381,  882;  1  Potter,  Law 
of  Corp.  e  317,  p.  193;  Bsopie  v.  AvoUyn,  0 
Barb-  314;  Wtlkinton  v.  Leland,  27  U.  8.  2 Pet. 
027  (7: 042);  Hatch  v.  Vermont  Oent.  B  B.  Go. 
30  Vt.  49;  Raleigh  AO.B.  BOo.r.  Datit,  2 
Der.&B.L.461. 

To  allow  one  person  to  deduct  the  Tsloe  of 
adebt  aecured  by  mortgage  uponbia  property, 
and  todeuv  this  right  to  another,  la  tbe  equiva- 
lent of  taxing  the  latter  at  a  higher  rate  th&n 
the  former. 

Samnge  <£  L.  Soeiefj/  v.  Avttin,  40  OaL  410; 
Burkt  T.  Badlam,  67  CaL  600;  Miller  r.  Beit- 
bron,  08  Cal.  188;  Satiowa  Aliany  BaAatige 
Banky.  Welle,  ISBIatchf.  478;  Peo^r.  Weaver. 
100  U.S.  548  (25: 706). 

A  (Mrporatlon  Is  a  person  witliin  the  meaning 
of  the  Fourteenth  Amendment. 

Santa  Ctara  Gounty  t.  Btnithem  Paa.  B.  H. 
Co.  118  n.  8.  894  (80: 118):  Oenttui  Pae.  B.  ft. 
Oo.  T.  Btate  Board  of  EguaHiation,JO  Cal.  58; 
Ah  Sow  T.  Jfunan,  5  ^wr.  657j  Virginia  t. 
Sivee.  100  U.  8.  818  (SO:  669);  Bt  parte  VirgiT^ 
ia,  Id.  889,  840  (25: 878,  879). 

The  citizens  of  each  State  shall  be  entitled  to 
all  tbe  privljeges  and  Immunities  of  dUsensol 
the  several  Stales. 

Oaatpbelt  v.  ifim^,  8  Harcla  &  HcH.  554; 
Oft^T.  Oormtt,  4  Waah.  C.  G.  871;  Ward  r. 
Morrii,  4  Harria  A  McH.  888;  WUeg  v.  ibrm^, 
14  Ala.  682;  Orattdatt  v.  Btate,  10  Conn.  848; 
VanlT.  FJood.i8  Cal.  GO. 

An  aasesament  Is  of  the  very  nssence  of  tax- 
ation. 

Burr.  Ti.  104;  Cooley,  Tax,  244,  245;  HDl. 
Tax.  290,  301;  Peoph  v.  .HoriinM,  29  Cal.  401. 

There  muat  be  imifArmi^  In  ue  mode  of  a» 


KnoiBlton  t.  Boek  Oovntg,  0  Wla.  410;  JQ^ 
efiange  Bank  v.  Btnee,  8  Otdo  St  15;  Flopb  t. 
Whgler,  41  Cal.  8«. 

Wbat  Is  a  general  lawt 

Potlefa  D  warr.  Stat.  02;  Sedg.  Stat  Jt  Oonat. 
L.80;Smlth,ConBt.L.g796,  p.91S;2)Mm«rufv. 
i>unn,50Cal.2e3;  Vantanty.  WadtU,iYBig. 
268;  WaUy  y.  Kennedy,  Id.  554;  State  Bank  v. 
Cooper,  la.  099;  Detine  t.  Ooak  Cbuntv,  64  HL 
093. 

Congrasa  may  aelect  Ita  n 
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MtOuOeek  t.  MaryUmd.  1?  V.  S.  1  WbeU. 
nS,  431  (4:  mV,  BOe);  Uni«»  i^.  £  £.  Cb.  T. 
Anutim,  60  tJ.  S.  IflWaU.  8B(2I:'m). 

Tbe  Bute  cunot  destror  the  agent  (elected. 

Otban  T.  Ban*  qf  U.  S.  mV.  8.  i  Wbeat 
T38  (B:  2<M>;  Wetton  v.  OAat^Mton,  27  U.  8.  8 
Pet  4M  (7: 487). 

Tha  powsr  to  tax  h  the  power  to  iIhDot. 

JMbini  T,  aWe  Cbunty,  il  TT.  8.  16  Pet  485 
(10: 1023):  IT.  a.  T.  ITnAm  PtM.  A  ii.  Cb.  91  U. 
a  n  (2S:  288);  I7nie>n  Jtie.  B.  R.  fh.  v.  Penit- 
ttn,  B5  O.  8.  18  Wall  6  (21;  787);  Pan  Snwb- 
Iin  r.  nnn«MM,117U.  8. 151  (29: 81d);  Poulard 
T.  Bmm.  44  U.  a  8  How.  229  (11:  G71);  Fena- 
ula  Tel.  Oo.  M.  Wattrn  Union  Tel.  Co.  96  U. 
8.6  (24:708);  S^n  FraiteiKO  y.  Central  FOe. 
B.H.  Oo.ea  Col.  467;  Santa  Clara  County  v. 
SettOtrnFao.  &  B.  Cb.  IISU.  a418(80:124). 

Mr.  Jutice  Br»dl*r  dellrered  the  oplnloo 
ot  the  court: 

Tbeae  cuee  are  subetantially  rimilar  to  those 
of  Santa  Clara  OoarUif  r.  SoulAtm  Foe.  B.& 
Ob.  tnd  tbe  other  cases  decided  at  the  same 
lime,  and  repotted  hi  118  C  8.  894  [80;  118]. 
It  will  be  umieceflMUT,  theief  ore,lo  «et  out  man; 
pToririou  of  the  CoiutitutioD  and  laws  of  the 
UoftedStatee  and  of  CaliforDia,  which  are  in- 
Tolved  Id  the  present  ca«ee  in  common  with 
iboM  Kferredio.  The  actions  were  bronght 
bf  the  Slate  of  Califonila  in  tha  8uperior  Court 
torthe  Conutv  of  Sao  Pmnclaco,  and  were  re- 
noved  into  the  Circuit  Court  of  the  United 
Bttlea,  where  a  Jury  was  waived  In  each  case 
ud  the  caosea  were  tried  Inr  tbe  court,  whose 
ladings  of  fact  and  coBclualons  of  law  are  cod- 
ttined  in  the  leqwctlve  recorda.  One  of  the 
CMM  (No.  aeO  on  the  docket)  was  brought 
tgainst  the  Oestral  Fadflc  Railroad  Company 
for  ibe  recoreiT  of  the  Male  and  county  t&>ee 
due  upon  the  auenment  of  the  company's 
property  made  by  the  State  Board  of  BqnaliEa- 
tion  for  the  year  1888;  said  assessment  being 
118,000.000,  and  the  Uxes  amounting  to  $276,- 
B6S.10,  M  per  cent  of  which  was  tendered  and 
paid,  wltboQt  prejudice  to  either  pai^,  after  tbe 
nit  was  brought.  Another  caw  (No.  11S7] 
il  an  action  aealnet  the  lame  Company  for  the 
hies  of  1884,  due  npon  a  like  assessment  of 
•34,000,000.  A  third  (No.  664),  aMlnet  the 
nme  Company,  is  for  the  Ibxm  of  1884,  upon 
sn  sMeaament  of  $83,000,000.  Na  661  &  a 
rimilar   action  against  the  Bontbem  Pacidc 

ii.n_.j« .„,u rtri888.    No. 

the  Northern 


alleged  In  defense  that  the  Board  ot  Eqaaltea> 
tion  included  In  the  asseMmaiU  a  <ra1aatfoQ  of 
rights,  franchises  and  property  which  they  bad 

ilhorlty  to  assess;  as,  for  example,  fran- 

)  granteif  "  "^ '- "—  '*-  "-"-* 

^  and  f  e 
erty  subject  U  , 

boards  and  not  by  tbe  stale  board;  and  that  tha 
aasemnents  were  tor  aggregate  amounts,  not 
showing  onlheir  face  what  pul  of  tbeTalualion 
represented  the  property  illegally  locluded 
therein;  ihus  renderingthe  entire  aasesamentin 
each  case  Toid,  Itwatonlhlslattergroundthat 
the  judgmenls  for  tbe  defeudanis  In  tbe  former 
cases  were  affirmed.  If  these  defenses,  or  either 
'  '  n,  are  supported  by  tbe  facta.  It  is  un- 
iry  f  OT  ns  to  decide  Uie  question  raised  un- 
der the  Fourteen  tb  Amendment  of  the  Consdtu- 
tion.  The  qneslions  arlainguDder  that  amend- 
ment are  so  numerous  and  embarratslDg,  and 
require  such  careful  scrutiny  and  consideration, 
that  great  caution  Is  required  In  meeting  and 
disposing  of  Ihem.  By  proceeding  step  by 
step,  ana  only  deciding  what  it  is  necessary  to 
decide,  light  will  Krodually  open  npon  the 
whole  subject,  and  lead  tbe  way  to  a  satisfac- 
tory solutloD  of  tbe  problems  that  belong  to  it. 
We  prefer  not  to  antidpale  these  prohlema 
when  they  are  not  necesaarilr  InTolved. 

The  grotipd  on  which  it  is  alleged  that  the 
assesemenls  in  question  were  made  to  Include 
property  which  the  state  board  had  no  aatfaor^ 
ity  lo  BBsesa,  is  to  be  found  in  article  XIU.  sec- 
tions 9  and  10,  of  tbe  State  Conatitntlon,  Olioae 
Bections  are  as  follows: 

"Sees.  AState  Board  of  Equalization,  con- 
sisting of  one  member  from  each  coogreeaoDsl 
district  In  this  Stale,  shall  be  elected  by  the 
qualified  electors  of  their  respectlTe  disbrlcts 
U  tbe  general  election  lo  be  udd  In  the  year 
one  thousand  eight  bundled  and  seventy- 
nine,  whose  term  ot  office,  after  those  first 
elected,  shall  be  four  years,  whose  duty 
it  shall  be  to  equalize  the  valuation  <tf 
tbe  taxable  property  in  the  several  counties 
In  tbe  State  for  tbe  purposes  of  taxation.    The 


lilioad  Company  for  the  taxes 
a  Is  a  sfanUai  actton  against 


Pacific  Railroad  Company  for  the  taies  of 
1888.  Tender  and  payment  of  60  per  cent  «t 
tbe  Uxes  were  made  id  all  tbe  cases  er — 
11S7.  in  which  the  amount  tendered  and  , 
was  iSO  per  cent.  Similar  defenses  were  set  op 
Id  these  cases  as  in  the  cases  repwied  In  118  U. 
8.  It  was  cklmed,  as  in  those  cases,  that  In 
naUng  the  assessments  no  deduction  was  made 
for  the  inon|ageB<m  the  Onnpanlee'  proper^, 
whilst  snch  deduction  was  made  (»t  the  property 
of  other  dtizQDS,  by  assessing  to  tlie  mort 
gigcea  tbe  amount  M  the  tnortoagea  aa  ao  li^ 
tsreat  In  real  estate;  thus  dbcrlmlDatlng  agatoit 
fbe  Company,  and  denying  lo  it  tbe  eqad  pro- 
tection of  the  laws,  contmy  to  the  r— ' — *^ 
Amendment  of  the  Constltntion.  ' 
U7  U.  %., 


Itw 


■  also 


the  several  counties  of  theSlateshdl  constitute 
boards  of  equalization  tar  their  respective 
counties,  whose  dn^  It  shall  be  to  equalise  the 
valuation  of  the  taxable  propartv  tn  theoounty 
for  the  purpose  of  taxation:  l^veidtd,  Sucn 
stale  and  county  Boards  at  Equalisation  are 
hereby  authorized  and  empowered,  under  snch 
rules  of  notice  as  the  county  boards  may  pro- 
scribe as  to  tbe  county  aasesamenta,  and  under 
eucb  rules  of  notice  as  tbe  state  board  m^y 

ereecribe  as  to  the  action  of  the  state  board,  to 
icrease  or  lower  the  entire  assessment  roll,  or 
any  asseaement  contained  therein,  so  as  to 
equalize  the  assessment  of  the  properly  coo- 
tiuned  in  said  assessment  roll,  and  make  the 
awessDKDt  conform  to  the  true  value  in  mmt^ 
of  tbe  property  contained  In  said  roU. 

"Sec  10.  All  proper^,  except  as  hereinafter 
in  this  section  provided,  shell  be  assessed  in 
Uie  oonn^,  d^,  dty  and  ooun^,  town,  town- 
sli^,  or  district  In  which  It  Is  situated.  In  tbe 
manner  prescribed  by  law.  The  franchise, 
roadw^,  roadbed,  rails,  and  loUlDg  slock  ot 
all  ndlroitda  opented  tn  tnon  than  one  conntr 
tn  tUa  Slate  shaO  be  assesssd  by  tbe  StaU  Boatd 
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of  BqnaHsMloi)  at  their  actn&l  Ttlne,  and  Ilifl 
nme  aball  be  apportioned  to  tbe  coon  ties,  cities 
■nd  arantlea,  ddes,  toviu,  townsbipa,  and  dis- 
trict In  vhicb  lacb  nilioada  are  located,  In 
ramortlon  to  Hie  Dnmber  of  mOea  of  railway 
laid  in  BMdi  oouDttai,  dtlee  and  countlea,  dlies, 
towna,  towDitiiMutddlatricti.''  . 

Tbe  lad  Mction  ibowe  explidtlr  that.  In  re- 
gkid  to  a  raOtoad,  the  state  board  has  power  to 
■sHww  only  <lTethlDg»,—theftapcblM.  roadway, 
roadbed,  nfls  end  roUlDg  stock;  the  coouty 
boards  are  authorized  to  asBesB  all  tbe  rest  of 
the  proper^.  If  the  atate  board  indudes  Id  its 
aMesBinent  any  more  of  tbe  railroad  property 
tbao  it  Is  anthoilsed  to  do,  tbe  assessmeDt  will 
beprw  tarUo  Illegal  sod  void.    If  tbe  unlawful 


I,  the  former  m^  be  declared  void,  and  Che 
latter  may  sfauid;  out  if  Ibe  dillercDl  parts, 
'--'•' letberin 


Bft  can  be  aepuated  from  that  wblch  is  law- 
I,  the  former  m^be  f --'--'    -"     -  j  --  - 

IT  mar  stand:  out  U 

e  blended  tOKetEi__  _ 

Bt,  it  makes  toe  entire 

It  illegal.  Thla  la  so  well  selUed  that 
It  needs  no  dtation  of  autborilles  farther  than 
to  refer  to  the  opinion  of  this  court  iu  the  for- 
--^---  IIB  U.  B.  [80:1181.  Inlhepreaent 
.  is,  ail  parts  of  tlie  property  are 
blended  together  and  are  inseparable,  if  It  be 
' — 1,  tbereiore,  that  property 
induded  Id  the  asaeasmi 
therdn,  tbe  wiiciBiiieow  mmt  tie  declared  void. 
Tbe  Legislature  of  California,  in  passiDglaws 
for  carryliiK  out  the  prlndf  lea  and  methods  of 


wnstitution,  has  de- 


taxation  lau  down  In  tbe ' 

vlatedfrom  Its  words,  an . , 

provisions  which  would  seem  tobeadepartare 
from  It  As  the  BUte  Board  or  Equalizadon  In 
meklDg  the  oasesaments  to  qiieslion  undertook 
to  follow  the  law,  tt  will  be  neceeaary  to  exam- 
ine it  By  section  8S28  of  the  Politicat  Ck>de,  as 
amended  In  1880,  it  was  provided  aa  follows: 
"The  franchise,  roadway,  roadbed,  rails, 
and  rolling  stock  of  all  raJlroada  operated  in 
more  than  one  conniy  In  this  State  shall  be  as- 
•essed  bj  tbe  State  Board  of  Equalization  as 
bcrdnafter  provided  for.  Other  franchises,  if 
gianledbytheautboritieaof  a  county,  dty,  or 
dty  and  county,  must  be  aaseesed  in  the  county, 
cl^,  or  dty  and  county  within  wblch  they  were 

S anted;  if  granted  by  any  otlier  authority, 
ey  must  be  aaaessed  In  tbe  county  in  which 
the  corporations,  firms,  or  persons  owning  or 
holding  theoi  have  their  principal  place  of 
busineea.  All  other  taxable  property  shall  be 
assessed  In  tbe  coun^,  dcy,  dty  and  couaty, 
towD,  towDship,  or  dutrlct  in  wblch  it  Is  sit 
oated.  *  *  ■  The  asaeoor  must  between  the 
lltst  Hondaya  of  Marob  and  July  In  ead 
«flcertain  the  names  of  all  taxable  Inhat 
and  all  property  in  bis  county  sublect 
atlon,  except  such  as  is  required  to  be  assessed 
by  the  Stale  Board  of  Equalization,  and  must 
•BSesa  sucb  property  to  the  person  oj  whom  It 
was  owned  or  claimed,  or  in  wboee  poascsaion 
or  control  It  waa  at  13  o'dock  of  tbe  first  Mon- 
day next  pFecediog." 

By  section  SOU  of  the  same  Code,  as  amended 
by  tlie  Act  of  March  0,  1888,  it  i^  amongst 
otbor  things,  movlded  as  fdlow*: 

"Tbe  Btato  Board  of  EquallzatioL 

ti  the  state  capltol  on  tbe  flitt  Monday  in 
Auffust,  and  continDB  la  open  seeslonftomday 
to  day,  Sundays  excepted,  until  the  third  Mon- 
day In  Angust    At  such  meeting  the  board 


must  aaaeas  the  franchlM,  roadway,  roadbea, 
rails,  and  rolling  stock  of  all  railroads  operated 
in  more  than  one  county,  Asaeaament  must  be 
made  to  tbe  corporatJon,  peraon,  orassociotion 
of  persons  owning  tbe  same,  and  muat  be  made 
upon  tbe  entire  railway  within  the  State,  and 
muat  include  the  right  of  way,  bridges,  cul- 
verts, wharves,  and  moles  upon  which  tbe  track 
is  laid,  and  all  steamers  which  are  engaged  In 
transporting  pasaengers,  fnighls,  and  paasen- 
gm  and  freia^t  car*  acroaa  waters  whididivlda  [SI] 
the  road.    Tbe  depots,  stations,  ahopo,  and  j 

buildlnm  erected  upon  the  apace  covered  by  the 
right  of  way  are  aaaesaed  by  the  assessor  01  the 
county  wherein  they  ore  situate.     Within  ten  ! 

days  after  Ibe  third  Monday  of  August  the 
bcMrd  must  apportion  'Jie  total  asseasment  of 
the  fraocbise,  roadway,  roadbed,  rails,  and  ! 

rolling  stock  of  each  railway  to  thecounties,or 
cities  and  counties.  In  which  such  railway  is  lo- 
cated, ia  proportion  to  tbe  Dumber  of  nUlee  of 
railway  laid  in  such  counties  and  ddes  and 
counties." 

Here,  it  will  beperodved,  that  the  Legislature 
undertakes  to  denne  what  things  are,  and  what 
are  not,  comprised  wltbio  tbe  five  cat^^rlee  of 
railroad  property  assessable  by  tbe  slate  bowd, 
and  declares  that  they  indude  not  only  the  en- 
tire railway  withio  the  State,  the  right  of  way, 
bridges  and  culverts,  but  also  tbe  "  wharves 
and  moles  upon  wblcb  tbe  track  ia  laid,  and  all 
woich  are  engaged  in  transporting 
I,  fralghta,  andpassr j  •_.>  .. 


the  Constitud(_.    , 

and  have  been  held  by  the  Bupieme  Court  of 
California  not  to  be,  embraced  In  tbe  five  cat- 
egories. 


is,  that  tbe  value 
of  their  steam  turyboats  was  blended  by  tbe 
State  Board  of  Equalization  with  tbe  other 
T^ues  contained  In  iheassessmeiita.  The  Cen- 
tral Padfic  Company,  in  its  answers  (and  the 
others  contain  similar  averments),  says: 

"Tbe  western  terminus  of  tbe  said  railroad 
of  defendant  is  in  the  City  of  San  Prandaco,  on 
the  west  side  of  the  Bay  of  San  Frsndsco.  Tbe 
dlstanice  across  said  bay  is  five  miles,  and  tbe 
whole  thereof  ia  part  of  the  navigable  wateisof 
said  bay,  Tbe  cars  of  the  (Jompany  are  trans- 
ported from  the  end  of  tbe  railroad  track  of  said 
road,  on  tbe  eastern  ^e  of  said  bay,  to  tbe  end 
of  the  railroad  track  on  tbe  western  dde  of  said 
bay,  on  steam  ferryboats  belonging  to  tbe  de- 
fendant, built,  owned,  and  constructed  for  that 
purpose,  and  aro  of  great  value.  For  more 
than  four  years  past  the  defendant  bas  been  the 
owner  of  two  sleam  ferryboats,  one  of  tbe  ton- 
nage of  1,666  tons  and  one  of  the  tonnage  of 
1,019  tons,  and  during  tbe  whole  of  that  time 
has  used  said  boots  for  the  purposea  aforesaid. 
Said  boats  now  are,  and  lor  more  than  four 
Tears  last  past  have  been,  of  a  das*  which  ore 
hj  law  required  to  be  registered,  and  now  are, 
and  for  more  than  four  years  last  past  have 
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"The  Bute  Bond  of  EqaAlizadoD,  famuklDg 

nUpnttDded  iwii I  iif  Uu  said  road  my, 

roadbed.  aiOt,  aad  rolUug  rtock  of  dcfondjuit, 
dU  wQlTDlljaiidderigiMdlrtndudeln  UwtbI- 
oatioa  tberoot  the  value  of  Mid  boats;  and  the 
lahie  of  Mid  boaUlaUeiidedtai  Mid  pietended 

im»  111 I  wfth  the  ralua  at  Mid  toadnar, 

roadbed,  itdla,  and  ndling  ttock-,  and  then 
ii  no  means  67  which  tucb  Tsloe  can  be  sep- 
arated bom  the  nlnadoD  placed  by  lald  boaid 
upon  said  lOadwsT,  roadbed,  rails,  and  rolliog 
Moc^  or  either  of  them." 

Tills  an^atloo  Is  mistaliied  by  the  court 
bdmr  in  ll*  Bndlnn  of  facts  la  (Ik  cues  re- 
fcmd  to.  The  flDdiQe  in  000,  and  subetan- 
lial^the  midb  in  the  other  caaea,  Is  m  follows: 
"  Ttist  on  the  I8th  day  of  AuEust,  1888,  the 
State  Boaid  of  Eoualizatioii  of  the  SUte  of 
CaUfornia,  pretending  to  act  under  and  by 
Tirtoe  of  the  powers  oonfened  upon  It  bj  eec- 
tion  lOof  aitide  Xin  of  the  ConslHudon  of  the 
Stale  of  OaUfmnia,  did  make  a  pretended  as- 
Msameot,  tor  the  purpoaee  of  taxation  for  the 
flscal  rear  of  said  Slate  then  next  ensuing,  upoo 
(be  fmnchiB^  foadway,  roadbed,  rails,  and 
1  dling  slock  ot  said  railroad,  against  defendant 
Slid  pretended  assessmenl  was  not  made  lep- 
arsicly  upon  the  fraoddM,  roadway,  roadbed, 
nils,  and  roUinK  cbxA,  or  any  proficnlH  ot  said 
nibaad,  but  all  ci  said  proper^  wH  blended 
logetber  In  "">*■;  said  assessment,  which  as- 
Kanent  was  UMoand  there  so  entered  upon  the 
mlvBiea  ot  said  board.  Baid  aesesBinent  Is  the 
iiKsuuient  upon  which  the  several  taxes  men- 
ikmed  in  the  complaint  herein  are  based,  and 
DD  other  asMssment  than  the  dioiesald  was  ever 
ntsde  of  said  proper^  or  any  part  thereof  for 
Mid  Ascal  year.  Said  assessment  tnchided  all 
ptoperty  and  kinds  of  property  mentioned  in 
«ec&m  8605  of  the  FoUtioa]  Codeof  California, 
SI  smended  March  9, 1888,  except  depots,  sta- 
tions, shops,  and  btiOdini^  erected  upon  the 
■pace  coTured  by  the  right  of  way,  which  last- 
Bmtioned  proper^  was  asseaaeiL  as  provided 
is  said  section,  by  local  nssoseora. 

This  b  a  clear  affirmation  cS  the  allegatton 
ef  the  answer.  Becllon  8600  of  the  Fdidcal 
Coda,  u  amended  March  9, 1888,  requires  the 
Stste  Board  of  Equalization  to  Indocte  in  thdr 
ttot  raiboad  ptopa^  "all    ' 


ot  pnblic  DOtorlety— as  much  sou  the  existence 
ot  the  railroad  Ilself,  or  that  of  the  Sierra 
Nevada,  or  ai^  other  anographlcal  featote  on 
the  route-that  the  Kcuiroad  CompanleB  In  the 
cues  referred  to  ha  ve  steam  ferryboats  eng 
to  the  trsosportatioD  of  pasKUfers  and  bL^.. 
scroM  the  Bay  of  San  Francisco  and  the  straits 
of  Oarqaioez;  and  that  without  such  means 
of  Uoosportation  those  waters  could  not  be 

The  question  whetlwr  steamers  snd  ferry- 
boots  iboold  be  included  In  the  property  as- 
Mssed  by  fbe  State  Board  of  Equalization,  ra 
in  that  assceeed  by  tlie  county  board,  was  d'- 
linctly  raised  in  the  caee  of  San  Fivneiieo 
I'mtral  PaMfi«  &  &  Cb.  AS  Cal  489.  and  de- 
cided in  favor  ot  the  cotmty  board.  That  was 
an  art!oo  brongfat  by  the  City  and  Coun^  of 

Sao  rrmciico  against  tite  Companv  to  rec 

lam  imposed  upon  It  by  virtue  oi  on  u 


The  Company  resisted  the  tax  on  the  ground 
that  these  hosts  wen  asaessable  by  the  stste 
board,  and  not  by  the  countv  boartL  The  Bu- 
meme  Court  of  CaUfonila  decided  against  the 
Company,  Its  flndms  offsets  was  as  follows, 
namely:  "That  Uie  defendant  Is  a  conKtratlon 
existing  under  the  law  ot  the  Dnited  Btatee, 
01  thla  State,  •  "  •  owner  of  a  line  of 
railroad  known  as  the  Central  Pacific  Railroad, 
extending  from  a  point  In  the  City  of  Ban 
Fruiclsco  •  •  •  to  Ogden  In  the  Territory  of 
Utah;  that  the  length  of  said  road  in  the  City 
and  Ooootv  of  Ban  Frandsoo  Is  four  miles 
from  a  pomt  wltbin  said  dtr  to  the  eastern 
shora  ot  the  sonthem  arm  of  the  B^  of  Ban 
Francisco;  that  bom  said  point  on  the  eastern 
shore  *  *  *  to  s  polot  on  the  western  shore  of 
said  bay,  where  the  railway  of  defendant  again 
comniences.  Is  about  twelve  miles;  tiiat  aoroM 
said  bav  no  line  of  railroad  has  been  ooaistract- 
ed;  and  freight  and  passengen  carried  upon 
said  road  are  t^ken  across  sdd  bav  upon  steam 
ferryboats;  *  *  *  that  upon  tbe  aecks  of  said 
vessels  sre  laid  rsllrosd  tracks,  etc"  After 
giving  Judgment  for  theplalntlff  upon  llieee 
facta,  the  court  Mya:  "Tbe  sole  quaMlan  pre- 
seoited  for  dedsion  herein  la  whether  tbe  steam- 
ers Tfaoronghfare  and  Trandt,  mentioned  In 
the  above  flndlugs,  are  to  be  assessed  by  the 
asseMor  <d  the  Ct^  and  OonnW  of  San  Fran- 
dsoo or  by  the  Btate  Board  at  Equalization. 
The  proper^  to  be  assessed  by  the  boud  is  do- 
flnedln  the  10th  section  of  article  Zm  of  the 
ConsUtutioD  of  18T9.  It  is  tbe  franchise,  road- 
way, roadbed,  rsHs,  and  rolling  stock  of  all 
railroads  operated  In  more  than  one  county  in 
tbe  State.  All  property  other  than  the  above 
mentioned  Is  to  u  asseleod  by  Hk  local  ssees- 
Bora.  Ale  the  aleamers  above  named  embraced 
within  the  cale«>ry  of  propratj  named  in  the 
section  above  referred  tof  The  relation  of  such 
sleamera  to  the  Central  Padflc  RsDrosd  Com 
pany  is  set  forth  in  the  findings."  The  court 
then  proceeds  to  show  that  the  ferryboats  can- 
n<rt  be  included  in  either  of  the  five  categories 
mentioned  in  the  Conatitutlon.  namely  in 
eitiier  the  franchise,  roadway,  roadbed,  rails  or 
rolllDg  stock;  and  concludes  as  follows:  "  We 
an  ofoplnlon  that  the  assessment  of  the  steam- 
ers above  mentitmed  pertained  to  the  local 
assessor,  and  was  properly  made  by  the  anes- 
sor  of  the  City  and  County  of  San  Franctaco." 
This  dedslOD  was  made  In  June.  1S8S,  and  Is  a 
constmctlou  of  the  Constitution  of  Callfomla- 
It  follows  that  the  Act  of  March  9,  1H88.  as 
nproduced  In  section  3605  ot  Ihe  Political 
Code,  departs  from  the  conatitutlnnal  provl- 
don;  and  that  tbe  assessments,  in  following  the 
Act,  are  also  uo constitutional  and  void. 

In  No.  1107.  ooe  of  the  cases  against  the 
Centre!  Padflc  Railroad  Company,  being  tor 
tbe  taxea  of  the  year  1884,  the  court  finds  that 
tbe  State  Board  of  EgnallzaUon,  in  making  the 
assessment,  did  knowlDg^  and  designedly  in- 
clude is  tbe  valnation  oflhe  roadway  tbe  value 
of  fences  erected  upon  the  Une  between  sold 
roadw^  and  Ihe  land  at  ootermlnous  proprie- 
tora.  This  brings  that  case  precisely  wllhin 
the  decision  made  in  the  former  cases  reported 
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AaUioid  Ootupanj  in  the  tbiee  cuea  asolDst  it, 
namelr,  Nos.  660,  OH  and  1107,  ana  by  the 
Soutbeni  PedBc  BaUroad  CompiuiT,  in  Ho. 
0S1,  IB  that  the  Btate  Board  of  Egualizatioo  in- 
cluded in  their  asBeaBEaeDls  in  Bold  cases  the 
value  of  the  fronchiBw  coDferred  upon  aaid 
companies  b^  the  United  States,  wliJcb,  it  la 
contended,  Is  repu^ant  to  the  Constitution 
and  laws  of  the  United  States,  and  therefore 
Toid.  Thus,  in  No.  660,  the  Central  Pacific 
Railroad  Companj,  In  its  answer,  after  reciting 
the  varioua  Acta  of  Congress  conferring  fran- 
chisee and  privilegee  and  Imposing  duties  open 
the  Companr,  avers  that  it  is  a  federal  corpora- 
tion, and  holds  its  corporate  powera  and  Iran- 
cbises  under  the  Qovernment  of  Ibe  United 
States,  and  tliat  the  said  government  tias  Dever 
given  to  the  State  of  California  the  right  tolaj 
any  lax  upon  the  franchise,  existence  or  opera- 
tions of  the  Company.  Similar  averments  are 
made  In  the  other  cases,  664,  1157  and  661. 
The  court  finds  In  each  of  th«BP.  cases  that  the 
BBseesment  made  by  the  8tat«  Board  of  Equal- 
ization Included  the  full  value  of  all  franchisee 
and  corporate  powen  held  and  exercised  by 
tbe  defendant  The  first  question,  then,  is 
whether  the  defendants  in  these  cases  held  any 
franchises  {panted  to  them  by  the  Qovemment 
of  the  United  Btatas.  Of  this  there  can  hardly 
be  a  doubt. 

The  Central  Padflc  Bidlroad  Company  was 
constituted  by  the  consolidation  of  two  state 
CorporatioDB  of  California,  hut  derived  many 
of  iifl  franchises  and  privileges  from  the  Gov- 
ernment of  tbeUnited  Stales.  The  findugaof 
the  court  below  on  this  subject  are  as  follows, 
to  wit: 

"That  on  the  28th  day  of  June,  1861.  a  cor- 

e ration  was  fonned  and  organized,  under  the 
vs  of  the  Slate  of  California,  under  the  cor- 
e  of  the  Central  PadQc  Baiiroad 


and  operating  a  line  of  railroad  and  telegraph, 
comtnencing  at  the  City  of  Bacramento  In 
said  State  and  nmnlng  thence  through  the 
Counties  of  Sacramento,  Placer,  Sierra  and 
Nevada  to  the  eastern  boundary  of  said 
State,  in  the  expectation  that  Its  proposed 
railroad  would  when  constructed  constitute 
part  of  a  line  of  railroad  exiendbg  from  the 
Hissouri  lUver  lo  the  Pacific  Ocean,  which  lice 
It  was  then  supposed  was  about  to  be  con- 
■tnicted  under  ue  legislative  supervision  and 
authority  of  the  Qovemment  ol  the  United 
Stales,  and  which  line  of  railroad  was  after- 
wards so  constructed. 

"That  on  or  about  the  Ist  dav  of  July.  1863, 
the  Qovemment  of  the  Unitea  Stales  nnder- 
look  to  construct,  or  to  cause  to  be  constructed, 
a  line  of  railroad  from  the  Missouri  River  to  the 
Pacific  Ocean,  and  to  that  end  Congress  passed 
an  Act  entitled  'An  Act  to  Aid  in  the  Conatruc- 
tlon  of  a  Railroad  from  the  Missouri  River  to 
the  Pacific  Ocean,  and  to  securo  to  the  Govern- 
ment the  Use  of  the  Same  for  Postal,  Hllllary, 
and  Other  Pittpoees."  See  IS  Slat,  al  L.  p. 
488.  ^^ 

"That  to  facflitate  ibe  construction  of  said 


road  the  GoTemment  of  the  United  States,  by 
■aid  Ad  of  CongreM,  conferred  upon  the  said 
Oeotnl  Padflc  Railroad  Company  of  Calffor- 


s  powen  and  cl<wied  It  with  the 


dnponai     .. 

Railroad  Company,  except  that  the  s^  Oenlra) 
Pacific  Railroad  Company  of  California  was  to 
commence  the  construction  of  said  nilroad  at 
the  Padflc  Ocean  and  build  east  until  it  mei 
the  said  Union  Padflc  lailrood,  building  west 
"That  on  ur  about  the  3d  day  of  July,  1864, 
Congress  passed  an  Act  entldied  'An  Act  to 
Amend  an  Act  Entitled  An  Act  (o  Aid  in  tlM 
Coostruciion  of  a  Railroad  and  Telegraph  Line 
from  the  Hiesouri  River  to  the  Pacitic  Ocean, 
and  to  Secure  to  the  Government  of  the  United 
Stalee  the  Use  of  Che  Same  for  Postal,  Mili- 
tary and  Other  Purposes,'  approved  July  1, 

1862.  See  18  U.  S.  Stat  at  L.  p.  &'». 
"That  said  Central  Pacific  ftailroad  Com- 
pany of  California  filed  In  the  Department  of 
the  Interior  its  acceptance  of  the  terms  uk) 
conditions  of  said  Act  of  Congress  of  July  1, 

1863.  within  the  time  therein  dedgnaled. 
"That  on  or  about  the  Slst  day  of  October, 

1864.  said  Central  Pacific  Railroad  Company 
of  California  sold  and  assigned  all  its  n^is 
under  the  aforesaid  Acts  to  a  corporation  then 
existiDg  under  the  laws  of  the  Slate  of  Califor- 
nia, and  known  as  the  Western  Pacific  Railroad 
Otraipany,  so  far  as  said  rights  related  to  Ui« 
conatructlon  of  said  railroad  and  telegraph  be- 
tween the  dtles  of  San  Jos6  and  Bacramento. 
in  said  State  of  California.  Said  aadgnmeiit 
was  ratified  and  confirmed  by  the  United  Stales 
by  an  Act  of  Congress  passed  on  the  8d  d»y  at 
March,  1865.  entitled  'An  Act  to  Amend  an 
Act  Entitled  An  Act  to  Aid  in  the  Construcdon 
of  a  Railroad  and  Telegrapb  Line  from  the 
Missouri  River  to  the  PBclflc  Ocean,  and  to 
Secure  to  the  Government  the  Use  of  Uic  Same 
for  Postal,  Hilitaiv  and  Other  Purpoecs,  Aft- 
proved  July  I,  1M3,  and  to  Amend  an  Act 
Amendflto^  Thereof.  Approved  July  8,  1864.' 
See  18  U.  8.  Stat,  at  L..  p.  604. 

"  Tliat  the  said  line  of  railroad  from  the  Pa- 
dQc Ocean  to  Ogden,  in  Utah  Territoiy,  was 
completed  and  put  In  operation  in  18W,  anil 
has  been  In  operation  from  that  time  until  the 
present,  and  still  is  in  operation,  and  the  whole 
of  the  railroad  nienlioned  io  the  said  Acts  of 
Congress  has  long  since  been  completed,  and  1.4 
now,  in  accordance  with  the  spirit  and  intent 
of  said  Acta  of  Congreas,  operated  as  one  con- 
tinuous line  from  the  MiiaourilUveT  to  the  Pa- 
cific Ocean,  and  is  so  operated  and  maintained 
for  the  usee  and  purposes  mentioned  in  aaid 
Acts. 

"  That  in  August,  18T0.  acting  under  the 
said  Acts  of  Congieaa,  said  Central  Pacific 
Baiiroad  Company  of  California  and  the  aaid 
Western  Baiiroad  Company  formed  tbemselTcs 
into  one  corporoljon  under  the  name  of  tlio 
Central  Pacific  Railroad  Company.  Bald  Com- 
pany Is  the  defendant  herein,  and  has,  from 
the  completion  of  aaid  railroad  asaforeeaid  un- 
til thepresent  time,  owned  (except  in  the  respeci 
hereinafter  stated)  and  operated  said  railroad 
under  and  by  virtue  of  said  Acta  of  Coagreea 
and  for  the  uaea  and  purpoaee  therelD  mro- 

If  we  turn  to  the  Acte  of  Congre*  refemd 
to  by  the  court,  we  shall  find  that  fraBcfaiseaof 
the  most  important  cbanctec  were  oonfemd 
on  this  Company,  Original^,  the  Oentnd  P» 
dflc  Railroad  Company  of  CaUfornla  had  only 
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pomr  to  ooHtntct  a  nflroacl  fromSacramaito 
to  tba  lien  boondatT  of  tin  Btate.  Con- 
IM^  bir  tha  Act  of  18SB,  authorized  the  Com- 
penj  fla  tlie  words  of  the  Act)  "toconMnicts 
rtOicMd  and  telegnpl)  line  from  the  Padfic 
t  Deu  Sao  Fiandaco  or  the  aarlgft- 
I  of  the  Sacramento  Siva,  to  uw 
r  of  California,  upon  the  tftme 
_. .  .        doni,  in  all  respects,  as  are  con- 

1  In  this  Act  for  the  oonetruction  of  said 

nilroadaod  tdegtapb  Une  flrit  mentioned  [the 
UaiOD  Pacific],  ana  to  meet  and  connect  with 
the  lint  meouoned  railroad  and  tele^ph  line 
00  the  eastern  boondu;  of  CbUI oniia.  Sec. 
S.  In  the  following  section  it  was  enacted, 
tbst,  after  the  completion  of  Its  road  to  the 
caRem  boooderr  of  California,  the  Central 
ESdJlc  mifcht  niine  upon  equal  terms  with  the 
Onion  Pacific  Railroad  Companv  in  construct- 
iu  so  much  of  said  railroad  and  telegraph  line 
ma  brancb  niltoada  and  telenvph  lines 
thnngb  the  Territories,  from  the  Slate  of  Call- 
tonialo  the  Missonrl  ftlTer,  as  should  then  re- 
milD  to  be  constructed,  on  the  same  terms  and 
ccDdUtna  ss  provided  in  relation  to  the  Dnloo 
Padflc  Railroad  Company.  Thus,  without  re- 
leniog  to  the  other  fTauchiaes  and  privileges 
mufecred  upon  this  company,  the  f  uodamental 
fnndiise  was  giTeo,  V  t^e  Acts  of  1663  sad 
lbs  SDhaeqaeat  Acta,  to  construct  a  railroad 
bom  the  iWflo  Oceao  across  the  Btale  of  Call- 
tenia  and  the  federal  Territories  until  it  should 
meet  tbe  Union  Paddc;  which  it  did  meet  at 
Ogden  In  the  Terrllot?  of  TJUh.  This  im- 
portant gnint,  though  in  part  collateral  to,  was 
udspeaoent  of,  that  made  to  the  Company  by 
llie  state  of  Calif  omia,  and  has  ever  since  been 
passesDcd  and  enjoyed.  The  present  Compani 
ui  it  b^  transfer  from,  and  consolidation  of, 
ths  origmal  companies,  by  which  lis  existence 
ud  capadtiea  were  constituted.  Such  con- 
•(didatkiD  was  authorized  by  the  16th  section  of 
Uic  Act  of  Congress  of  July  1,  16S2,  and  the 
IMt  section  of  the  Act  of  July  2, 1864,  taken 
M]  hi  connection  with  the  second  section  of  the 
Act  <rf  March  8,  ISeS,  referred  to  in  the  find- 
The  last  named  Act  latl- 


formet  Umea  was  exerted  to  a  verr  Ibnitad  ez- 
tent,  the  Onmberlsnd  or  National  road  being 
the  most  notable  instance.  Its  exertion  was 
but  little  called  for,  as  commerce  was  then 
mostly  conducted  by  water,  and  many  of  our 
statesmen  enlertaloed  doubts  as  to  tbe  ezisteoca 
ci  the  power  to  estaUiah  ways  of  communica* 
tion  by  land.    Bnt  since,  in  consequence  of  the 


inn  a 
sa  th 


1  of  its  road  ex- 
£  from  Ban  JoeS  to  Haciamoito,  and  con- 
tcRvd  noon  tbe  latter  company  all  the  prlvt- 
kfM  and  benefits  of  the  sereral  Acta  of  Con- 
pern  relating  thereto,  and  subject  to  all  tbe 
coodllions  thereof.  If,  therefore,  the  Central 
Padflc  Railroad  Company  is  not  a  federal  cor- 
pontion,  lia  most  Important  franchiseB,  tnclod- 
n;  Hut  of  consttncHtig  a  railroad  from  the 
FSdfie  Ocean  to  Ogden  dty,  were  conferred 
npOD  it  try  Congress. 

It  eeonot  at  tn> 
Cragiess,  under 
moce  among  the  several  Butei,  as  well  as  to 
pofide  for  postal  accommodations  and  mlU- 
tuy  eiieenclea,  bad  authority  to  pass  these 
hwi.  Hie  power  to  construct,  or  to  anthotize 
■sdiTidaals  or  cofponttons  to  cmistrnct,  na- 
jjoitl  hlghwm  and  toldgee  from  Blat«  to 
wc,  is  esHnnal  to  the  complete  control  and 
tq^uktlon  of  Intentate  commerce.  Without 
sDihori^  In  Congress  to  establish  and  maintain 
•odk  Uibwaya  and  bridges.  It  would  be  wlth- 
M  nuotf^  to  regulate  one  of  the  most  tm- 
pottant  adjtmcts  of  commerce.  This  power  in 
W  V.  8. 


locomotion  by  steam,  land  transportation  haa 
so  Tsstly  increased,  a  sounder  consideration  of 
the  subject  hss  prevailed  and  led  to  the  con- 
clusion that  Congress  has  plenary  power  over  the 
whole  subject.  Of  coorse  the  autbori^  of 
Congress  over  ths  Territories  of  the  United 
States,  and  Its  power  to  grant  fnmchises  ezer- 
ctsBble  (herein,  are,  and  ever  have  been,  un> 


in  the  creation  of  the  vast  system  of  nUroads 
connecting  the  East  with  the  Pacific,  tiavers-        rAol 
ing  States  as  well  as  Territories,  and  employ-        ' 
ing  the  agency  of  stale  as  well  as  federal  cor- 

f  orations.  Bee  Paeifie  li.  B.  Bemotai  Oatet, 
IB  U.  8,  1,  14-18  [29:  Bl»,  838-82tS]. 
Assuming,  lb  en,  that  the  Central  Padflo 
Bimroad  Company  bos  received  tbe  important 
f ranchlaes  referred  to  by  grant  of  the  United 
States,  tbe  question  arises  whether  they  an 
ICRitlmale  subjects  of  taxation  by  the  State. 
They  were  granted  to  tbe  Company  for  national 
purposes  and  to  subserve  national  ends.  It 
seems  very  dear  that  the  Stale  of  California 
can  neither  take  them  away,  nor  destroy  nor 
abridge  them,  nor  cripple  them  by  onerous 
burdens.  Can  it  tax  IbemT  It  may  undoubt- 
edly tax  outside  visible  property  of  the  Company 
situated  within  the  State.  That  is  a  different 
thing.    But  may  it  tax  traochiscs  which  are 


the  EnglUb  law  Blackslone  defines  it  ... 
royal  privilege,  or  branch  of  the  king's  pie- 
rojtative,  subsisting  In  the  hands  of  asobject." 
3  Com.  87.  Qeneralized,  and  devested  of  tha 
special  form  which  It  assumes  under  a  mon- 
archical government  based  on  feudal  traditions. 


dsed  t^  private  hi^vlduab  at  their  mere  will 
and  jdeaeiu«,but  should  be  reserved  for  public 
control  and  administration,  either  by  the  gov- 
ernment directly,  or  by  public  agents  acting 
under  sncb  conditions  and  rogulations  as  the 
government  may  Impose  in  the  public  interest 
and  for  tbe  public  security.  Such  r^ts  and 
powers  must  exist  under  every  form  ofsoclety. 
They  are  always  educed  by  the  laws  and  cus- 
toms of  the  commuoi^.  Under  our  system, 
their  existence  and  dlqioeB]  ara  under  the  con- 
trol of  the  legislative  department  of  tbe  gov- 
ernment, and  they  cannot  be  assumed  or  exer- 
cised without  legislBtive  anthoiity.  No  private 
person  can  establish  a  public  highway,  or  a 
pnbUcferij  or  railroad, or  chargetoUsfortha 
use  of  the  same,  without  authority  from  the 
Lwlslatura,  direct  or  derived.  These  an  fran- 
chises. No  private  person  can  take  another's 
property,  even  for  a  public  use,  without  such 
euthority:  which  is  the  same  as  to  say  that  the 
right  of  eminent  domain  can  onlybe  exercised 
by  virtue  of  a  legislative  grant    Tblsisafran-       [41] 
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chlse.  Ko  penoM  can  miike  themseWes  a ' 
body  oorporate  and  polttic  irtthout  legtslatlve 
wthority.  Corporate  capidtyla  a  francbise. 
The  Ust  m<gbl  be  coDtintud  indeflnftely. 

Id  Tlew  of  tbi>  detcriptlOD  of  tbo  nature  of 
a  fnuichiK,  bow  can  It  be  poidble  that  a  fran- 
cbise granted  br  Congrcaa  can  be  aubject  to 
taxation  t^  a  State  irlihout  the  consent  of 
CongTCMt  Taxation  la  ■  burden,  and  maj  be 
laid  so  heavily  aa  to  destroy  tbe  tblnjf  taxed, 
or  render  1(  ^uelesu  Aa  (MiefJuilta  Mar- 
(ball  aaid  In  MeCfuUoch  t.  Maryland,  17  U.  S. 
4  Wheat  810  [4:079],  "tbe  power  to  tax  In- 
Tolves  the  power  to  destK^,"  BecoUecting 
ibe  fundamental  principle  that  tbe  Coostltu- 
tioD,  lawB  and  treatl«a  of  tbe  Dnil«d  States  ate 
the  supreme  law  d  the  land,  it  seeins  to  a«  al- 
most absurd  to  contend  that  a  power  given  to 
a  person  or  corporation  by  the  United  Stales 
may  be  subjected  to  taxation  by  a  SUie.  Tbe 
power  conFerred  emanates  from,  and  is  a  por- 
tion of,  the  power  of  tbe  government  that  con- 
fen  it  To  tax  it  Is  not  only  derogatory  to  the 
dignity,  but  Bubverdve  of  the  powers^  of  tbe 
government,  and  repugnant  to  Its  paramount 
Boveicienty.  It  is  unnecessary  to  cite  cases  on 
subject.    The  principles  laid  down  by  tbia 


[«:  9M],  and  Broun  v.  Maruland,  Sfi  U.  S.  13 
Wheat.  41B  [6: 0781,  and  In  numerous  cases 
since  which  have  followed  in  their  lesd,  abun- 
dantly sustain  tbe  views  we  have  expressed.  It 
may  be  added  that  Lbeu  views  are  not  In  con- 
flict with  the  decisions  of  this  court  in  Thorn- 
«mv.  Ph(onnM.  RB.CS).7«U.S.»WaaB79 
[10: 799],  and  Union  Pae.  B.  R.  Oa.  r.  Fenitton, 
SO  n.  S.  16  Wall.  G  [21;  TS71.  As  explained 
in  the  opinion  of  the  court  in  the  latter  case, 
tbe  tax  there  was  upon  tbe  property  of  the 
company,  and  not  upon  Its  franchbea  or  opera- 
tions.   86  V.  B.  18  Wall  8S,  87  [21: 7M]. 

Tbe  taxatloDOf  a  corporate  franchise  merely 
as  such,  unless  pursuant  to  a  stipulation  in  the 
original  charter  of  the  company.  Is  the  exerdae 
of  an  antbority  somewliat  arbitrary  in  Its 
character.  It  baa  no  limitation  but  tbe  discre- 
tion of  tbe  taxing  power.  The  value  of  a  f  ran- 
chlse  is  not  messnrad  like  that  of  proper^,  but 
may  be  $10,000  or  |1,000,000,  as  tbe  Leglsla- 
tme  may  umose.  Or,  without  any  valuation 
of  tbe  franchise  at  all,  fbe  lax  may  be  arU- 
tnrQy  laid.  It  is  not  ui  idle  objecdoo,  there- 
fore, made  by  the  Company  against  the  tax  im- 
posed in  the  present  caaee. 

It  only  remains  to  consider  whether  tbe 
Southern  Pacific  Railroad  Company,  as  well  aa 
tbe  Centra]  Padflc,  was  Invested  with  sny 
ftanchises  derived  from  the  Government  of  the 
United  States.  Of  this  we  think  then  can  be 
no  question.  The  court  below,  in  its  findings 
of  fact  in  the  AwOtfrn  Paeifie  dm  (No.  SSI), 
flnda  that  tbe  defendant  is  tt  corporation  exist- 
ing under  thelaws  of  California  except  In  so 
te  as  its  existence,  rights,  nrivUeges,  duties 
and  obHzaHons  have  been  affected  by  various 
Acts  of  Congree 

of  the  defendant,  ____    . _, , 

the  watersof  the  Badflc  Oocnn,  In  the  Cilr  of 
Ban  Fraadsco,  and  extends  thence  southerly  to 
Tree  linos,  in  the  Coun^  of  Ban  Benito,  from 
which  place  to  Huron,  a  distance  of  forty  or 
fifty  miles,  a  portion  of  the  road  la  yet  unfln- 


ished,  and  the  road  of  the  Central  I^dfic  Com- 
lany  is  temporarilr  used  in  Its  stead.  From 
*- —  the  route  of  tbe  road  extends  easlerty  (o 


latitude,  where  It  meets  and  connects  with  the 
Atlantic  and  Paciflc  Roflroad,  leading  to 
Springfleld,  in  the  SUte  of  Missourii  the  other 
branch  extends  southerly  to  Los  Angeles  and 
thence  easterly  to  Port  Tumo,  and  connects 
with  the  Southern  Paciflc  Railroad  of  Aricona, 
and  by  means  of  other  roads  forms  a  continuous 
line  to  New  Orleans.  Tbe  findings  then  con- 
tinue to  state  as  follows,  namely: 

"That  on  the  S7th  dav  of  July,  18«S,  the 
Qovernment  of  the  Unlteu  States  undertook  to 
construct  or  cause  to  be  constructed  a  line  of 
railroad  from  a  point  at  or  near  the  town  of 
Springfield,  in  the  Stale  of  Missouri,  to  tlic 
headwaters  of  the  Colorado  Chiquiio,  and 
thence  along  the  tbfrtyfifth  parallel  of  lali- 
tude,  as  near  as  might  oe  found  suitable  for  !i 
railroad  route,  to  the  Colorado  River  at  sucli 
point  as  might  be  selected,  and  thence  \>r  Die 
most  practicable  and  eligible  route  tc  .be  Pa 
dfic  Ocean;  and  to  that  end  Congees  passed  an 
Act  entitled '  An  Act  Qrantlng  I^ands  to  Aid 
in  tbe  Gonitruction  of  a  Railroad  and  Tele- 
graph line  from  tbe  Stales  of  Missouri  and 
Arkansas  to  the  Pacific  Ocean, [^  which  Act  wna 


Uln  persona  therein  named  were  made  t 
erected  into  acorporation  under  the  name  and 
style  of  the '  Atlantic  and  Pacific  Roilroail 
Company,' 

"That  to  fadllate  the  construction  of  said 
road  the  Qovemment  of  tbe  United  Slatea.  by 
said  Act  of  Congress,  adopted  the  defendant  a^ 
the  Instrument  or  agent  of  the  United  States, 
and  conferred  npon  the  defendant  (the  South- 
ern Padflc  Railroad  Company),  ibe  same  pow- 
en  and  clothed  defendant  with  the  same  priv- 
Ueges  and  immnnlties  which  it  oonferred  upon 
and  clothed  tbe  Atlantic  and  Padflc  Railroad 
Company  with,  except  that  tbe  said  dcfcndnnt 
wasto  construct  only  that  portion  of  »id  rail- 
road between  Uie  Colorado  River  and  tbe  City 
and  County  of  San  Frandsco. 

"That  said  Atlantic  and  Padflc  Railroad 
Oompanj  organiTed  under  said  Act  *  >  • 
and  said  company  and  defendant.  Immediately 


complied  tberawlth. 

"That  said  Atlantic  and  Padflc  Company 
basfully  completed  the  whole  of  said  road  front 
Springfield  to  tbe  Colorado  River;  and  defend- 
act  has  constructed  said  road  aa  aforesaid  lo 
Hotave,wlth  the  exception  herdnbefore  set  out 

■^That  on  the  tbin]  day  of  Harch,  1671,  tbe 
Government  of  tbe  United  States  undertook 
to  construct  or  cause  to  be  constructed  a  line 
of  railroad  from  Marshall,  In  tbe  State  nf 
Texas,  to  San  Diego,  In  tbe  Slate  nf  Callfor 
nla,  and  from  said  One  of  road  at  the  Colorado 
River  to  constructor  cause  to  be  conslrucled  a 
line  of  railroad  which  would  connect  tbe  rond 
from  Hanball  to  Saa  Diego  with  the  line  of 
rood  provided  for  In  the  Act  of  Congreoa  of 
July  97,  ISM,  berdnbefora  referred  to,  and  by 
127  C.  S. 
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mcttaa  of  nld  cODDactfaig  rcMd  to  oonnect  the 
roid  from  Manhall  to  San  Diego  with  the  City 
of  Sao  Frsodaco;  and  to  Uut  end  Oongreaa 
passed  an  Act  entitled '  An  Act  to  Incotpotale 
Um  T«xas  Faclflc  RaOroad  Company  and  to 
AM  fa  tbe  ConatractioD  of .  Ila  Boad  and  for 
Otber  PuipoMS,'  apptored  Maroli  8,  1870,  and 
mbatquently,  on  tbe  second  day  of  Hay,  1872, 
paasM  an  Act  entitled  'An  Act  Bai^kmentarr 
to  an  Act  Entitled  An  Act  to  IncOTporaie  tbe 
Texas  Padflc  Railroad  Company  and  to  Aid  in 
tbe  ConatrnctloD  of  Its  Road,  and  for  Otber 
Puiposei,'  wprored  Uarch  8,  1871.  See  IS 
n.  8.  Btat.  atX.  078;  ToL  IT  M.  W. 

"That  Immedlaldy  after  thepassage  of  n)d 
Actof  Haicb,  1871,  the  Texu  Adflc  Railroad 
Conapany  was  ornnlzed  inpnrauance  thereof. 


plianee  wfth  the  spirit  and  intent  of  said  Acta 
liave  completed  tbe  roads  mentioned  in  the 
third  flndir.^'  [to  wit,  tbe  line  of  the  defend- 
•nt'a  rallroDds  hereinbefore  described]. 

An  rxnininationof  the  Acts  refened  to  In 
ibcsQ  flodiogs  shows  ihatConCTess  anthorlsed 
tbe  Southern  Padflc  Bailroad  Company  to  con- 
nect with  the  Atlantic  and  Pacific  Railroad  at 
soch  point  near  tbe  boandair  line  of  the  Slate 
of  Caliromia  as  it  sbonkl  deem  moat  aoitable 
for  a  railroad  Uoe  to  8sn  Prandaco;  and,  to 
aid  inlbeooDStnicttonof  aucha  railroad  line, 
Congreaa  declared  that  the  Companv  ihonld 
bATe  rimHar  grants  of  land,  and  aaould  be  re- 
oolTGd  to  oonstract  Its  nMd  on  the  like  regtda- 
noDB^aa  to  time  and  manner,  with  tbe  Atlantic 
and  Paeiflc.  Like  powera  were  also  given  to 
tbe  Soatheni  Padnc  Railroad  Company  to 
construct  a  line  of  railroad  from  Tebacbapa 
Faas,  by  way  of  Los  Angeles,  to  tbe  Texas  Pa- 
dflc road  at  tbe  Colorado  River  (Port  Tnma). 
IIm  Sonibem  PacMc  RaDroad  Company  wu 
not  antfaorized  by  its  orictnal  charter  toexhmd 
tia  railroad  to  tbe  Colorado  River,  asweabeady 
know  1^  otber  case*  brought  before  tu,  and  as 
appearsbj  the  Act  of  the  State  Lei^latnTe 
psaasrt  April  4,  IBTO,  which  asnuned  to  i 
tborfzethe  Company  to  change  the  Une  of  ._ 
lallnad  so  as  to  reach  tbe  eastern  boandaiy  line 
of  tbe  State;  thus  duplicating  the  power  glr - 
loit  brtbft  Act  (dCongreat-  Bee  the  Slate  L 
qaotadtnlian.  &SM  ^:118].  This  sUte 
fcglsUtiom  was  probably  procured  to  remove 
au  donbta  with  regard  (o  tbe  Company's  power 
to  Ganatmctsnob  toads.  It  ia  apparent,  how- 
ever, that  tbe  franchise  to  do  ao  waa  folly  oon- 
teired  by  Congreaa,  and  that  fkancbise  was  ao- 
eeptod,  and  tberosda  have  been  conatmcted  in 


It  conchiilrdy  mpesrs,  therefore,  that  the 
Soatbem  PadOc  RaDrDad  Company  did  re- 
cdve  from  tbe  United  Btalea  GoremmeDt,  and 


A  fallows  that  In  each  one  of  the  caaea 
r  dore  na  the  assessment  made  bf  the  State 
Board  of  EqttaHzation  comialsed  tlie  value  of 
faanebtMi  or  proper^  which  the  board  was 
prohibited  b;  tbe  Constltntlon  of  the  State 
fraoi  induding  therein:  and  that  tbeae  valuee 
araso  blended  with  the  other  Items  of  which 
tbe  a<«e)ament  it  composed  that  th^ca 
117  U.& 


to  express  any  opinion  on  the  appllca&)n 
the   Fourteenth  Amendment,    as  tbe  result 
would  notbedlflerentwbatevervlew  we  might 
take  on  that  subject 

-m.  '--•——'--•-  f^thtetuti art  ^0lnMd. 


mnXED  STATES,  as  ret.  Lvtumox  Ax- 
eAmoA  DX  I.A  Rda,  Exrx.  of  JoAqnor 
Gaboia  db  Absasioa,  Deceased,  P(f.  in 
At., 

THOHAB  F.  BATARD,  Secretary  of  Stale. 


a  S.  a 


[Kol  1841.1 
ArgutdJan.B.lSSS.    Decided  Aprff  80,  U88. 

rl  ERROR  to  tbe  Supreme  Conrt  of  the  Di>- 
trict  of  CdamUa,  to  review  a  Judgment  dis- 
missing a  petition  for  a  wilt  of  mandamu  to 
be  Issued  to  the  Seotetaiy  of  Slate  of  the  United 
States  to  pay  petitioner  an  amount  of  intereat. 
A^fjud. 
Kepcffted  bdow  In  4  Hackey,  810;  1  Cent. 
Re^  8». 

The  fads  an  staled  in  the  opinion. 

JKMsra  F,  B.  Ooudtrt  and  Edward  K. 
JoneSf  for  jdalntifl  in  error: 

The  Seovtaiy  of  State  la  the  organ  of  the 
Present  for  tbe  administration  of  the  affali* 
of  the  department  over  which  be  preddes,  and 
(he  direction  of  the  PreddNit  is  presumed  In  all 
matlera  issuing  theretrom. 

WHeoa  V.  J&abon,88  U.  B.  18  Pet.  496Q 
864):  U.  a.  V.  SXtum,  41  U.  8. 1«  Pet.  MI , 


'& 


1,078):  7  Opa.  Attys4en.  (Cnsh.)  4B8. 

The  sots  of  one  bead  of  a  department  cannot 
be  undone  by  his  suoceesor 

IS  Ops.  At^Gen.  8;  S  Ops.  kXCg^Qva.  MM; 
18  Ops.  Attys-Oeo.  8ST,  45S. 

Intereat  and  other  fruits  of  money  belong  to 
the  person  entitled  to  the  main  fund. 

Broom.  Legal  Maxims,  7tb  Am.  ed.  4DS; 
Clianei  v.  fiofoMiim,  Telv.  68  b;  Coke,  LitL 
162a,  880a;  Ftaidi,  Law,  28;  ffliep.  Touch.  80; 
dark  V.  Aleeandtr.  8  Scott,  N.  R.  IflS;  SotU* 
V.  iWnur.S  Bloc.  S.  C.IW;  Flormet  v.  Drag- 
tim,  1  C.  B.  N.  a  584;  BkUw  v.  BbdaVTi,  10 
H.  L.  Cas.  666:  BaUivan  v.  WlniknpA  Bumn. 
1 :  Bamm  v.  Saundtrt,  67  U.  S.  16  How.  S43 
(14:  lOei). 

Relator  la  entitled  to  the  writ  of  mandamus. 

a»nwy<  V.  Viutt,  86  U.  8. 1  PM.  IHL  816  (9: 

108, 11^  Jvdton  V.  Ooreenn,  S8  U.  6. 17  How. 

1S« 
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SupRUtB  CODBT  or  TH>  DinTKD  Statbk 


SIS  (lS:381)t  ImU  t.  .AmI,  Id.  616  (lS:aOS);  TT. 
8.  T.  AAwri,  lOa  U.  B.  878  (26:167);  SenduS 
T.  U.  8.tnt.B.  IS  Pet  696  (9: 1183);  Marbury 
V.  JVodiion,  S  U.  B.  1  CnDch,  1ST  {2:  Kti;  Me- 
aung  V.  aiUiman,  10  U.  8.  6  Wheat  698  (G: 
S40);  n.  8.  r.  Amdondo,  81  U.  B.  6  Pet.  729 
(8: 661);  GainM  t.  Ti^mpton,  74  U.  a  7  Waa 
349  (19: 6^ 

Mr.  Wm.  A.  Kanrr,  .dMt.  .it^O«n.,  for 
defendaiit  In  error: 

Tbere  !■  do  duQr  ben  wblch  b  enforceable 
bfiuit 

0rwi(ff'<sit«rn  Jfu.  a>.  T.  it:  &19Ct.  C1.21T: 
a  a  118  U.  8.  198  (38: 687);  ewtomfea  t.  The 
Quam,  L.  R.  I  Q.  B.  IMt.  487;  a  0.  L.  R.  3  Q. 
B.  Dir.  69;  Buraand  7.  BodoeanaeM.  L.  R.  0  C. 
P.  DiT.  4S4;  A  a  L.  a  6  Q.  B.  Div.  BBS;  and 
L.R.7App.Cas.  888. 

15S]  ^''-  Jf'*t*'»  BlMtehibrd  delivered  tbe  opin- 

ion of  tbe  court; 

Id  tbia  case,  Lutzarda  Angartca  de  la  Rua, 
executrix  of  tbe  eatale  of  Joaquin  Qarcla  de 
Angarioa,  deceased,  presented  a  petition  to  Ibe 
Supreme  Court  of  tbe  District  o(  Columbia, 


P*^ 


r.  Bayard,  Secretary  of  Slate  of  the 


of  tbe  laterest  or  Income  derived  from  acertaln 
tnTeslment  cd  money.  The  case  waa  beard  In 
tbe  flnt  inatance  by  the  Keoeral  term  of  that 
court,  vhfdi  rendered  a  judgment,  on  tbe  Tth 
of  December,  1885,  dUmisslDg  the  petition,  with 
ooala,  on  tbe  ground  tliat  mandamus  was  not 
the  remedy  applicable  lo  the  case  stated  in  tbe 

EBtiliOD.  4  Mackey,  310.  The  petitioner  has 
rough!  a  writ  of  error  in  tbe  uame  of  tbe 
United  Stales,  on  her  relation,  to  reverse  that 


'**,: 


_e  following  are  the  material  facts  of  the 
case:  On  tbe  13th  of  February,  18T1,  au  agree- 
ment wasconduded  between  the  United  States 
and  Spaia,  for  Ibe  settlement  of  certain  claims 
of  citizens  of  tbe  United  States  (LT  Stal.  at  L. 
839),  of  which  a  copy  ia  set  forth  in  the  mar- 
gin.* 


efoQ  thua  composed,  generaUy  known  aa  the  ' 
"BpaDlab-Amerlcaa  Claims  Oommisaioa,'' was  rod 
eatablfabed.  Angaria  filed  a  elalm  before  tbe 
commission,  andlt  dedded  that  be  bad  a  right 
toraooTordamagesto  the  amount  of  f74tJ,  180. 
with  interest  at  6  per  cent  per  annum  thereon 
from  Noveml>er  1, 1875,  to  tbe  day  of  paymcDC. 
Tbe  full  amount  of  the  award  was  paid  to  the 
Secretary  of  Slate  of  the  TTDiled  States  in 
two  inslatlmeDts,  namely  March  37.  1871, 
|40e,8B4.B6,  and  October  8,  1877,  f*l  5,689.75, 
making  a  total  of  (833,594.71.  The  whole 
amount  was  paid  over  by  the  Secretary,  except 
$41,139.74,  being  5  per  cent  of  tbe  amount  re- 
ceived, which  sum  the  Secretary  retained  until 
the  Ooverament  of  Spain  shoald  make  provi- 
sion for  paying  the  eipeoses  of  tbe  commission. 
Of  the  (41.139.74  BO  retahied,  so  much  aacould 
be  utilized  for  tbe  purpose  was  invested  io  se- 
curities of  the  United  BtHies,  and  thereafter  the 
surplus,  with  the  interest  which  accrued  on  the 
first  investment,  was  similarly  invested,  and  so 
were  subsequent  Qccumulal  ions  of  interest 

In  a  circular  letter  addressed  by  the  then  Sec- 
retary of  State  to  Angarica.  wnen  the  H  per 
cent  was  withheld,  it  was  said:  "Five  per  cen- 
tum of  the  amount  due  in  each  case  will  i^  re- 
served for  the  present,  to  meet  the  expenses  of 
the  commission,  untilapayment  to  cover  sucb 
expenses  shall  have  been  made  by  Spain  in  coa- 
formily  with  the  provision  in  that  regard  of  aaid 
agreement  of  February  13,  1871,  between  the 
United  States  and  Spain." 

In  a  report  made  by  Mr.  Evarta,  Secretair 
of  Slate,  to  the  President,  dated  February  16, 
1880,  and  transmitted  by  blm  to  the  Senate,  the 
Secretary  slated  that  "this  relenllon  of  B  per  ^S 
centum  may  be  regarded  as  provisional  only, 
the  commission  not  having  yet  taken  the  final 
step  of  adding  a  percentage  to  the  amount  of 
its  awards  in  order  to  meet  tbe  expenses  of  the 
commission,"  The  then  Secretary  of  Stale  also 
notified  Angarica  that  "It  Is  hoped  that  noercat 
delay  will  occur  in  receiving  the  paymeutfrom 


10  Oovemment  of  i 


^^ 


of  tbe  claims  ot  olUxens  of 

at  their  heirs,  anlnst  "     ~ 

•  inluriss 

._ .. — .  "--iDorsoDa  ana 

heirs  are  the 

auUiorlties  of  Spain, 

of  tbe 


J,  the  Island  of  Cuba,< 
diction  tbereot,  sinor 
present  iDsurreotlon. 

"1.  It  Is  agreed  ttaa 
mltted  to  arbllrston,  one  to  be  appoint 

Secretary  of  at*te  of  the  United  States,  ai , 

the  OivoT  BxtnonllDarv  and  Hlnlster  Plentooten- 
tlary  of  Bpaln  at  Washlnston,  and  these  two  to 
Dame  an  ompln  who  shall  dedoe  all  questions  upon 
iriiloh  ther  shsll  be  unable  to  aoree;  and  la  esse 
the  plaoe  of  elUier  arbitrator  or  ofthe  umpire  shall 
from  anv  cause  beoome  vacuitsuah  vaoanov  shall 
bs  Blled  forthwith  in  the  manner  herein  T««vlded 
lor  the  oilimal  appointment 

"  i.  Ttie  arUtrators  and  umpire  so  named  shsll 

.  ..  yratmngtoa  wlthm  one  month  from  tli« 

heir  appointment  and  f"""'  "--* 


date  of  their  appointment 


andi 


»», 


before  pro- 


deolaratlon  that  tber  will  Impartially  hear  and  de- 
termine, to  tbe  beet  of  tbdr  Judgrnent  and  aooord- 
ing  to  public  law  and  tbe  tieatlee  In  force  between 
the  two  countriee  and  these  present  Btlpulntlons, 
all  such  ol&lms  as  shall,  m  oonformlty  with  this 
twreement,  be  laid  before  Uiem  oo  the  part  of  tlie 
Oovermncntof  theDnltedSiatee;  and  such  decla- 
ration shall  be  entered  npon  the  reootd  ot  their 


epresent  the  interests  of  tbe  pwtles  respectlTely. 
"*.  Tbe  arbltrBioisthallliavefull  power,  subject 
to  these  stipulatloi>,andltshall  be  their  duty,  be- 
fore prooeedlng  with  the  bearing  and  decision  ot 
any  case,  to  umhe  and  nobifmh  nrnirMiiAnt  mi^v 
presoriblnK  the  time  and  m 
iion  of  oiaimsand  -'  "■■'  ■ 
with 


ar crftts  praeentB- 


prooeedlnf  diall  be  decided  t^  the  umpire,  it  is 
UBdeistood  that  a  reasonable  period  diall  be  al- 
lowed for  the  pieeentatlon  of  the  proofs ;  that  all 
olaiDU,  and  tbe  teeUmoiur  in  favor  ot  them,  shall 
be  presented  only  tlirouch  the  Oovemment  of  tbe 
TTnlted  States;  that  tbe  award  made  in  eaob  oase 
shall  be  m  wrlOmc,  and,  tt  mdenmlV  be  slven,  tbe 
sum  to  be  paid  shall  be  expressed  m  tbe  sold  coin 
ot  tbe  Cnlled  States. 

'■G.  Tbe  arbltiaton  shall  have  Jnrlsdlotlon  of  all 
elaltns  presented  to  them  by  theOovemmsnt  ot  the 
United  States  for  Injuries  done  to  cdtlseos  of  the 
United  StatM  by  the  authorities  ot  Spain,  m  Cuba, 
stnoe  the  flist  day  ot  October.  IHB.  Adjudloatioiia 
of  tbe  Irltmnals  In  Cuba  conoemlns  oltueDB  of  the 

United  State*,  made  In  the  Bbsenoe<rf  -"■ "~ 

ted.orlnTl  '    ■       " 


hi  violation  ot  international  la 


Treaty  Of  October  SI,  1TB6,  b 


a  the  United 
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Stales  and  Spam,  mar  be  reviewed  by  the  arbitra- 
tors, who  shall  make  suob  award  In  any  snoh  oaae 
M  they  shall  de«m  lust  No  Judgment  of  a  Spanish 
tribunal,  dlsallowinB  the  afflrmatlan  of  a  party 
that  helB  a  ettisen  of  the  United  Stiitea,  shall  pre. 
187  U.  S. 


ust: 


Bpaln,  which  will  Ubenta  thli  itMrre  for  «x- 
peD*M,  and  Die  deputment  will  expect  lo  keep 
thie  i>«uyu  Inretted  in  InlcKK-teuUisaecurt 
licaof  the  United  State*,  to  cover  the  deUr  in 
iu  diftribotlon  to  the  oUlmanls."  Ontliel2tli 
of  Tiibnarj,  ISSS,  Ur.  FrdiogliaTBen,  then 
Secretan  of  State,  paid  to  (he  peuttooer  tbo 
$41,129.71.  but  did  not  pa;  an;  btereit  ot  in- 
come which  bad  b««n  earnsd  b;  Ita  InTeatnunt 
Coireapondence  thereaponeiuued  betwamthe 
■ttonieya  for  the  petitioner  and  Ht.  Frelinghi^- 
aea.  in  regard  to  tlie  paj'ment  of  nich  intereat. 
In  which  nch  attonm  referred  to  a  letter 
written  to  them  oo  the  18th  of  September,  1880, 
by  Hr.  Brarts,  thai  Secretuy  of  State,  in 
wnlch  tbey  alleged  that  he  had  officially  piom- 
'"'*  't  pv  the  Intarert  earned  on  the  monej; 


Kodenca  with  Hr.  Bayard,  in  October,  188S, 
t  be  rafuaed  to  pay  the  ioteTan,  on  the  ground 
'.  the  Dtatter  had  been  dedded  by  hia  prede- 
or,  and  that  his  decidon  waa  In  aocordanoe 


UXITXD  Statss  t.  Batard. 


menl,  citiog  the  opinion  of  AttoisCT-General 
Ciuhlng  <7  Opa.  AttTB-Geo.  628),  and  the  caae 
ot  Qordm  Y.  UniUd  Oatet,  74  D.  a  7  Wall  188 


Hr.  Ban 

meat  of  the  leiained  mooeya  was  Id  pnroiance 
of  die  fteoeral  eyatem  founded  oo  aectlon  t  of 
IbeAci  of  September  11,  lS41,chu).  30,BStat 
UL.  460,  now  section  asm  of  the  Revised  But- 
utM,  by  which  it  Is  prescribed  that  "all  fmida 
bcki  in  trast  by  tbe  TTaited  Stalee,  and  the  an< 
hue!  ioiereEt  accniing  ihereoo,  when  not  olber 
•iie  required  by  trealv,  ahall  be  iDvested  in 
nocks  of  the  United  StaUe,  bearing  a  rate  of 
I  Interoat  not  lees  than  Sper  centum  per  annum;" 
'  ibat,  tbe  enactmeni  bemg  sileot  aa  to  thebeoe- 
fldary  by  such  a  transat^oo,  "tbe  sole  compe- 
tnice  of  Congresa,  which  prescribed  the  mode 
of  Inveatineni,  to  direct  the  disposition  of  the 
proceeds,  Ii  beyond  dispute;"  that  Congrtsa 
exercised  lis  discretion  Id  leeard  to  tbe  pay- 
ment of  interest  In  the  case  of  tbe  Japanese  in- 
demni^  fmid  and  in  the  case  of  the  Alabama 
daima  fund;  that  It  Is  ret  judicata  that  tbe 
Secretary  of  State  has  oo  dlacretiona^  power 
lo  di^Kiee  of  the  accumulations  resultfng  from 
Innstments  made  In  ptueuaace  ot  tbe  Act  of 
September  11,  lB41;aiid  that,  tberetore,  be  can- 
not be  bound  by  wbat  he  deems  t^  hare  beed 


an-4Bi 


tbe  improvident  Intbnation  contained  in  Vx. 
Evarto'  letter  of  September  18, 1880.  In  rMtlj 
to  a  further  letter  from  the  attorneys,  Hr.  Bay- 
ard, while  fomishing  them  with  a  statement 
of  the  amount  of  thB(»Iglnal  award  and  it*  date, 
and  of  the  amount  received  from  Spain  and  the 
dale  of  lla  receipt,  and  of  the  amount  paid  to 
tbe  estate  of  Angmrlca,  less  the  S  per  cent  pre- 
viooalj  retained,  and  of  the  date  of  such  pay< 
meot,  andof  the  amount  ot  tbe  S  peroent  vy 
tai&ed,  decUoed  to  stale  whether  such  S  per 
oent  was  invested  In  government  or  other  ae- 
curitiea,  and.  If  so,  the  date  ot  the  investment, 
and  what  part  of  it  waa  ao  iovested,  and  trom 
what  date  it  earned  Intereat,  or  any  other  par- 
tlcttlan  In  rrnrd  to  any  Investment,  except  to 
atate"that,  of  the  B  per  cent  letalned  by  the 
Department  of  Stale,  so  much  as  oould  be  ntl- 
tixM  tor  the  pnrpoae  was  Invested  In  securities 
of  the  United  BUtee,  and  that  thereafter  the  sop- 
dIus,  with  tiie  Intneat  which  accrued  on  the 
fliat  inveatment,  waa  dmilariy Invested,  and  so 
were  subsequent  accumulatlona  of  interest;" 
and  that,  to  give  the  further  detailed  informa- 
tion asked  for  would  be  in  eftect  conceding  to 
private  parties  an  accotmtahlllty  which  be  owed 
to  Confess  alone. 

The  petition,  after  settbg  forth  the  forego- 
ing facto,  alleges  that,  as  natter  of  law,  tbe  said 
Interest  or  income  ts  an  Ineident  to  the  principal 
fund  and  follows  the  same;  that  the  fund 
due  and  payable  to  the  petitioner  is  a  liquidated 
and  fixed  sum  of  mon^,  involvinc  no  account- 
ing, and  which  It  Is  tbe  ministerial  du^  of  the 
8M»elaiy  to  pay  to  tbe  petitioner;  and  that 
such  payment  doee  not  involve  the  exercise  of 
any  discretion,  nor  concern  any  intematioaal 
matter  connected  with  the  foreign  relations  of 
tbe  United  Sutes.  It  also  alk^  that  tbe  sum 
ot  $41,129.74,  retained  by  the  Secretary  from 
tbe  award  in  favor  of  Angaries,  formed  part 
of  a  geoeral  fund,  composed  of  various  sums 
stmiutrly  retained  by  tbe  Secretary  from  awards 
made  in  favor  ot  oiher  clalmanl^  and  leceived 
In  installments  at  different  times,  tbe  total  of 
such  reserves  amounting  to  $77,887.01;  that 
tbese  amounts  were  from  time  to  time  Invested 
In  sacb  sums  andln  such  manner  as  waa  practi- 
cable, without  refeieuce  to  tbe  separate  and  in- 
dividual fntereeUiovoIved:  that  tbe  income  on 
these  loveetmenU  resulted  In  part  from  thesale 
of  gold  coin,  in  part  from  premiums  on  United 
States  bonds  sold  and  exchanged  without  refer- 
ence to  tbe  shares  of  tbe  several  clalmanto,  and 
In  part  from   interest   on  such  bonds,  and 


Ynt  the  arbftratota  trom  hetudiiK  a  reolamatlon 
pnMoted  In  behalf  of  nid  urt;  by  tbe  United 

BCatea  Oovemment;    noverOielceB,   In  —    

hart  br^e aibttnton,  (he  Spanlioi  Qt 


«  aUegatlOD  of  Ame 


b  Qovemmeot 


ihniof  win  be  reqn^ed.  The  oommUalon  bavlOK 
reeogiilaed  tbequalltrof  AmerhMnolUiaia  In  the 
eWmantL  thej  will  Bcqnlre  tbe  rtsbis  aooorded  to 

ihem  to  the  pteseot  stwdatlona *■  -" 

And  It  Ii  tnrthra  Bcreed^ttaat  tbe 


net  have  Jnrlsdloaon  ot  an;  reolamatlon  made  tn 
btkaltot  a  natlvo-boni  Biviilab  snt^oiit,  aatunl- 
tanllD  tfae  United  Stalea,  iflt^uill  appear  that  the 
■ma  subject  matter  haviDK  been  adjudloated  t^  a 
oompeteot  tilbanai  tn  Cub^  and  tbeolalmant.  hav- 
tp*  appeared  tbereia,  either  In  person  or  07  his 
wr  apvotnted  Bttomrr,  and  beliiK  required  ^  the 
IxnoinalntomakeadeofauBtlon  of  his  nalloit- 
altb,  MMio  deolaie  that  be  was  a  ettiaeo  ot  the 
Unitad  States  i  in  euoh  •laae.and  for  the  purposes 
of  Ais  artMtndoii.  it  shall  be  deemed  and  &ksa 
127  CS.        U.  B.,Book8S.  U 


It  Ie  farther  sfreed  that  the  arUtraton  ihsll  n 
have  JorisdtolioD  ot  aor  demands  erowtna  out 

"«.  Tbe  expensea  of  tbe  axUtratioD  win  b«  de- 
frayed braMroentaiie  to  be  added  to  the  amount 
awarded,  ^meoompensatlonof  theart>ltTstonBDd 
umpire  shall  not  exceed  three  thonoand  doUsrs 
each;  tbe  same  allowanoe  ahall  be  made  to  eaofa  ot 
the  two  advooatet  representUui  leepecUvelv  tbe 
. . ^  — i^tiie*-^"^*-*^~*-'-^-'"~ 


two  covenuneniK  an^tiie  arbltiaton  may  employ 
a  seoietary  at  a  oompeiuatloa  not  ezoeadlna  the 

•  a —  j-,1 J, —  . g^  aotuaUv 

i^lbe  irU- 


n  ot  Ave  doUais  a  d 


"T.  Tbe  two  governments  win  aooapt  the  awards 
made  Id  tbe  several  oaees  enbmtttad  to  tike  nld  ar- 
blKaUon  as  flnal  and  oooolnslve,  and  wfU  gl-n  fnU 
effeet  to  the  same  In  good  ftlUi  and  as  soon  as 
pessitde." 

DiBiiizcdbjLjOOgle 
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BuntBU  Court  of  thb  Chtted  Btitba. 


Oct.  Tmai^ 


iii:inuDted  In  all  to  tli.tSS.K;  that  nich  fncre- 
ment  Is  notttaceable,  m  separate  or  respective 
amouDts,  to  any  partlculKr  percentsgea  of  in- 
dlridual  claimants;  and  ibat  Doapportionmeot 
ot  such  Increment  bns  been  made  by  tbe  Secre- 
taiy  amoDB  the  reapeotive  clniirants.  The 
prayer  of  toe  petition  la  tor  a  writ  of  manda- 
mus comm&naiQft  tbe  Secretary  lo  apportion 
■md  pay  to  tbe  petiLiooeT  bet  proportion  of  the 
Increment  attributable  to  tbe  aam  of  $41,129.74, 
■0  reaoved  from  tbe  award  made  Id  favor  of 
ber  testator.  ^ 

Tbo  Secretary  answered  tHr  petition  as  fol- 
lowa:  "Tbla  respondent,  admittms  the  matters 
and  things  aet  forth  and  averred  in  tbe  said  pe- 
tltiou,  except  as  bereioaftei  excepted,  answer- 
Idk,  aaltb  that  It  Is  oot  true,  as  slated  In  tbe 
thSd  paragnpb  of  tbe  saldj>etitloD,  that  the 
Spanisli-AmencftD  Claims  Commlsalon  'duly 
awarded  a  Judgment  In  favor  of  said  Joaquin 
Garda  de  Angwica  and  against  tbe  aald  King- 
dom of  Spain  for  tbe  sum  ot  (746,180,  with  in- 
terest at  tbe  rate  of  6  per  centum  p«r  annum 
fromtbelatdayof  NoTember.lSTS,  nntllpaidi' 
but  tlili  rsBpondent  salth  that  an  award    - 


1  in  fivor  of  the  Dnlted  States  of 

America,  and  that  the  said  Joaquin  Oarcla  de 
Angarica  waa  no  party  to  any  proceedings  aX 
any  time  pending  before  tbe  said  Spanish- Amer- 
Icui  Clalme  CummlsslDn:  and,  asa  conseoueace. 
this  respondent  doth  also  dany  that  tne  aaid 
■nm  of  money,  with  the  interest  thereon,  waa 
paid  unto  the  Secretary  of  State  of  the  TTnltod 
Btatw  to  the  use  of ,  or  to  be  paid  to,  the  said 


Joaquin  Oarcla  de  An^rica,  as  is  averred  in 
Ihefourtli  parsgnph  Mthe  said  petition,  or 
that,  upon  tbe  said  payment,  it  became  tbe 


dutjf  of  the  Secretaiy  ot  Slate  to  pa^  tbe  same 
to  the  said  petitioners  testator  in  satufactiun  of 
any  Judgment  or  award;  for  this  respondent 
doth  aver,  that,  when  the  said  money  was  re- 
ceived by  the  then  Secretary  of  State,  it  came 
to  his  bands  coupled  with  duties  to  the  United 
States  and  possible  duties  to  the  Kingdom  of 
Spain,  which  duties  were  in  the  one  case,  and 
would  have  been  in  the  other  case,  paramount 
and  superior  to  any  duty  In  the  prenlses  to  tbe 
said  petitloneror  her  teatatot.  And  this Veapond- 
e  said  pe- 
...  ._.  ....       .         „  .  ..-b  wholly 

ignores  certain  grave  Internationa]  elements  and 
ctHisiderBtiona  that  entered  Into  the  claim  of 
tbe  petidraier's  testator  so  soon  as  the  Qovem- 
ment  of  tbe  Doited  States  b^an  and  assumed 

J ._.,._  -  (ing_  jnd  iiiat  thenco- 

ne,  to  contemplation 

of  law,  subject  to  the  will  of  the  Govertunent 
of  the  United  States  and  entirely  beyond  the 
control  of  tbe  said  petlUonei's  testator.    And 


this  respondent,  fnrtber  answering,  salth  that 
tbe  intoest  money  demanded  In  the  said  peti- 
tion, as  the  accretion  of  a  part  of  the  s^  sum 


pal  money  t^  the  Secrelaiy  of  State,  made  in 
obedience  to  law  and  In  the  performance  of  a 

eneral  statutory  do^,  and  not  for  the  use  and 
hoof  of  the  aaid  petitioner's  testator.  And 
this  respondent,  protesting  that  do  agreement 
to  pay  tbe  said  petitioner  or  her  testator  tbe  aaid 
Intereat  money  vas  made  b^  the  Becretai7  of 
16S 


State,  as  Is  averred  in  the  aaid  petition,  doth 
denv  that  tbe  Secretary  of  State  ooold  have 
madeavalidagreementintbat behalf.  Aodtliis 
respondent,  further  answering,  salth,  that  to 
pkcebim  under  the  stress  of  tbe  writ  efmamda- 
m  UB,  as  touching  tbe  said  littereat  money, would 
be  subversive  of  the  efltabliahed  principle  that 
tbe  Qovemment  of  the  United  States  aoia  not 
pay  interest  lo  its  citizens,ss  dama^  for  tha  de- 
tention of  money.  And  tbis  respc^ent,  furth^ 
answering,  saitb,with  all  deference  and  respect, 
that,  as  tbe  representative  of  the  President  <a  the 
United  Stales  in  carrying  out  a  tre^,  he  can- 
not hold  tbe  relation  of  tmslee  toward  any  citi- 
zen, saving  in  the  larger  sense  that  every  pub- 
lic functionary  is  clothed  with  a  trust,  and  that 
be  cannot  be  controlled  or  directed  in  the  per- 
tomooce  of  any  such  duty  at  the  suit  of  any 
citizen." 

We  are  of  opinion  that  the  Judgment  of  the 
court  below  must  be  affirmed.  Under  the  agree- 
ment for  arbitration, tbe  claimof  Angaries  was 
to  be  laid  before  the  arbitraton  and  umpire 
"on  the  part  of  the  Oovemment  of  the  Dnlted 
Statea."  The  claim  and  tbe  testimony  in  iu 
favor  were  to  be  presented  "only  through  the 
Qovemmentof  tbe  United  Stales. "  In  another 
place  the  claim  U  spoken  of  as  one  presented 
to  the  arbitrators  "by  the  Government  of  the 
Dnlted  States."  In  tbe  sixth  clause,  tbe  two 
advocates  are  spoken  of  as  "lepresendng  respec- 
tively the  two  Govemmenls.  snd  in  the  sev- 
enth clsuse  It  U  said  that  "thetwoOovemments 
will  accept  the  awards."  Thus,  by  the  plain 
terms  of  tbe  agreement,  tbe  amount  of  tbe 
award  In  the  case  of  Angaries  was  to  be  paid 
by  tbeSpaniahGovemment  to  tbe  Government 
ta  the  United  States.  It  was  paid  bv  the  Span- 
ish Government  (o  the  Secretary  of  StaUof  the 
United  Statea,  representing  the  Government  of 
tbe  United  Stales. 

If  there  was  any  unlawful  withholding  from 
the  petitioner  of  the  $41,129.74,  tbe  money  waa 
withheld  by  tbe  Government  of  the  United 
States,  acting  through  tbe  Secretary  of  Stale, 
and  any  claim  of  tbe  petitioner  based  upon  an 
unlawful  withholding,  was  a  cUlm  asainst  tbe 
Government  of  the  United  States.  That  claim. 
In  the  present  controversy,  assumes  the  shape 
of  a  claim  for  the  increment  or  Income  alle^icd 
to  have  been  actually  received  by  tbe  United 
States  from  the  investment  of  the  money  for 
tbe  time  It  was  withheld;  bat  the  claim  In  that 
respect  is  cot  different  in  character  from  what 
It  would  ha,ve  been  it,  InBiead  of  being  a  claim 
for  Increment  or  income  actually  received  by 
the  United  States  it  were  a  claim  for  intereat' 
generally,  or  for  increment  or  income  which  ^^ 
Die  United  States  would  ormiKht  have  received  L** 
by  the  exerelse  of  proper  car^Tn  the  hivestment 
of  the  money. 

Tbe  case,  therefore,  falls  within  the  well  set- 
tled principle  that  the  United  States  are  not  lia- 
ble to  pay  interest  on  claims  sgainst  them,  in 
the  absence  of  express  statutory  [sovlsion  lo 
that  effect  It  baa  been  establubed  aa  a  gen- 
eral rule.  In  the  practice  of  the  Government, 
that  interest  Is  not  allowed  on  clahni  against 
it,  whetbetsnchclaimaoriginatetDOontcactor 
In  tort,  and  whether  they  arise  In  the  ordinary 
bndnees  of  administration  or  under  private 
Acts  of  relief  jMssed  by  Congrees  on  qtedal 
application.  The  00I7  recognized  ezceptiona 
127  U.  8. 
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»n  whtxt  Om  GorenimeDt  itipnlfttei  to  paj  In- 
lenst  umI  where  intenrt  U  glren  expresal j  bj 
ui  Act  of  Congreei,  eilber  07  the  name  of  in- 
terest or  by  tbM  of  dsmagee. 

This  appean  bom  ft  snccesalon  of  tho  opln- 
I0118  of  the  AttomejB-Qetiera]  of  Uie  Ualted 
Slates,  K^Ten  bj  AUomeya-Qeneral  Wirt,  Cril- 
tenden,  L^r£,  NebOD,  Johnson,  Coshlneand 
BIacIe,  and  appearing  in  the  foUowlQs  volnmes 
9,ai  pages  Of  those  opinions,  as  publlslied;  1, 
S«8;  iTeSO;  1,  5M;  S,  680;  4.  14:  4,  186;  4,386; 
S,  lOS;  7,  OSSi  »,  S7:  and  »,  449. 

Not  only  is  this  the  guiiral  principle  and 
MUIed  role  of  the  ezecuova  department  of  the 
Oovemment,  bat  it  has  been  the  rule  of  the  leg- 
idatiTe  department,  because  Congress,  thou^ 
well  bnoirinE  the  rule  observed  attbetreasary, 
and  frequenUf  luTlled  to  change  it,  has  refused 
to  pus  any  general  law  for  the  aOowance  and 
payment  of  interest  on  claims  against  the  Got* 
eramenL  Snch  statutes  for  the  payment  of 
interest  is  hare  been  passed  apply  to  spedflc 
cases  enamersted  in  the  aerer&l  Matutcs,  and  do 
Bot  carer  the  present  case. 

The  principle  above  stated  is  recognized  by 
tUa  coott.    In  Tiliim  v.  Uhittd  Btaitt,  100  U. 


1  payment  of  money  is  nnreaaonabiy 
delayed,  says  that  with  the  OoTenuneot  the 
rule  is  different,  and  that  the  practice  has  long 

EnQed  in  the  departments  of  not  allowing 
neet  on  daima  presented,  except  it  Is  In 
some  way  specially  provided  for.    Bee  also 
Ovrdan  T.  ^A74  Tr.B.7  Wall.  188  [19:80], 
,_.      and  Bona  v.  U.  B.  118  U.  8. 248, 248, 240  [26: 
(Ml)    »87-«8»]. 

No  <wm  for  the  allowance  of  IntereM  can 


No  biad- 
.  .  iterert 

thereby  created,  and  the  present  Secretary 
at  liberty  to  act  on  his  own  Judgment  In  the 
premises,  irrespective  of  auvthiug  contained  In 
such  notillcation,  circular,  or  letter. 
^pon  Ums  eoiuideratiotu,  thejudgnunt  t^  tils 


any  such  notiflcation,  circd    .  .    

Upon  Ums  toiu^Uiratwn*,  thtivdipnt 
Mtrrt  Mow  inpmtratt»rm  it  qfinruA, 


FREEDHAN'S  8AVINOB  AND  TRUST 
COMPANY,  HENRY  W.  CAHMON, 
OommissloDer,  Etc.,  AppU., 

AIiEXANBER  R  SHEPHERD  wt  "■, 

ALEXANDER  B.  SHEPHERD,  AppL 

JOHN  W.  THOMPSON. 

pBS  B.  a  Bepoiter'i  ed.  ttt-OT  J 

t  pr^ti  ^  mortgotei  property — to 
ty  hefong — auifftimeiU  tfrenU—ieau 


the  mortnuieVr 
vflto  ctftbe  - 


ilamt  no  snob  p 


« ittortmm  Moilafiu  no  saob  pro- 

a  where  the  tBcxnne  k  ezpTMilr 

s  ssonrt^IOrthe  moitcate  OsM,  with 


i.  SeciekKi3l7T,RevlBed8Iatatee,doeenotprerent 
the  lessar  trom  devoUiu  the  rant,  under  suoti  lease, 
totbeparmeDtof  bis  debts,  by  Bwlsiuaeiit.  where 

it- ..  -1 i — lognuB  the  aaslKa> 


APPBALB  from  a  decree  of  the  Supreme 
Court  of  the  District  of  Columbia,  award- 
ing the  proceeds  of  drafts  issued  by  the  United 
Slates  'neasury  in  pa:^niei)t  of  rent  to  appellee 
TbompsoD,  and  certain  money  to  the  truBtees 
of  Shepherd.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

MtMT*.  A.  0.  Bradley  and  W.  F.  Blftttlii|t> 
Ij-.  for  Shepherd: 

The  object  of  the  originHl  bill  was  to  re- 
strain a  sale  only  until  the  decision  by  the  sn- 
preme  court  when  the  order  was  passed 
dissolving  the  restraining  order,  it  diBpoeed  of 
the  original  bill  and  carried  with  it  the  cross 
bQl. 

Bon  V.  Clora,  8  Dana,  189, 187;  Chisi  v.  D». 
TaOe.  68  U.  S.  1  WalL  14  (17:018). 

The  croBs  bill  should  have  been  stricken 
from  tbe  files. 

Wiuliinglon,  A.  A  O.  B.  B.  Oa.  v.  Wiuhiag- 
ton,  77  D.  S.  10  WaU.  29S  (18:894);  MUefv.  Ba- 
con,  4  J.  J.  MfttBh.  457;  Andtrtany.  Ward,  8T. 
B.  Uon.  418. 

The  demurrer  wss  properly  sustslned. 

JfaAvOU  AO.B.Co.y.U.  B.  101  U.  8.  641 
(20:1074);  Frotidenoa  Buiber  Oo.  v.  Goodyear, 
76  U.  8.  B  Wali  806  (19:089);  Story.  Eq.  Pi. 
%  898,  b.  899,  629. 

New  parties  by  cross  bill  cannot  be  made. 

mieldt  V.  AsrrwH,  B8  U.  S.  17  How.  :42  (15: 
161);  Orot*  T.  DeVoBe,  «8  U.  8.  1  WalL  fi  (17: 
SlSiiOrMlth  T.  Jfim'n,lBN.Y.  fi2fl;jlndr«M 
v.  SObet,  la  Ulch.  94;  siuon  v.  Wright,  14  Vt. 
SOei  Bvtland  v.  Paigt,  34  Vt.  181. 

Unlike  an  ordinary  mortgagee,  the  partf  se- 
cured by  deed  of  trust  has  no  Interest  In  tbe 
land. 

NtOMon  V.  LmoK,  B8  U.  S.  13  How.  98  (18: 
809). 

The  rent*  were  not  granted:  the  grantor  li 
entitled  to  them  until  sale  made. 

CAadbaunt  v.  Bmderton,  2  BaxL  468;  Jfof- 
fordv.  Bamna;  8  Bait  891;  Waaor  v.  Stone, 
86  Mich.  864:  Guyt.  Idt,  6  Oal.  99;  Oilmanv. 
Iltinoit  S  it.  7U.  a>.  91  U.  S.  6:  (28:410); 
yiorida  Cent.  B,  R  Oo.r.  Sehutte,  108  U.  a 
14S  CW:8B«);  IM  T.  Walker.  Ill  U.  S.  342  (381 
410). 

The  Thompson  bill  is  inconsistent.  Bndi  a 
bill  osnnot  be  sustained. 

Bkielde  v.  Borroa,  npra;  Lloyd  t.  Breweter, 
4  Paige,  087;  LatuAan  v.  Latrobe,  7  Md.  368; 
WiOwmi  V.  Joobsm,  107  U.  S,  484  QllMl). 


SuPBum  CiooBT  or  thk  tJHiTED  Btateb. 


Oct.  1 


Tbo  atUmpted  tniufer  to  Bhepbei 
leue,  made  by  BnKUejr  to  the  United  Stales, 
Ii  TOld. 

Section  8787,  Ber.  SUt;  WhtOtr  t.  [T.  &  S 
CL  01.  tM-.MeOoTd  t.  IT.  A  9  CL  CL  150; 
AUROM  T.  IT.  a  11  CL  OL  BS8. 

The  anlgiimeiit,  dated  Jnue  21, 1S77,  is  aa 
■ttanpled  aarignment  of  a  claim  against  the 
llaitea  Statea,  and  ii  therefore  void. 

Section  8477,  Bar.  Stat:  U.  S.  v.  OiOU.  9B 
n.S.407{M:00S);  BnHny.  U.S.  S7  U.  S.ffi" 
(M:1068):  Bpo^trd-v.  Kirk.  Id.  4M  (M^IOS:^ 

Where  the  renU  belong  to  (be  mortgagee,  i_ 
assiott  the  mortgagor  m  powcerion,  the  fact 
^t  a  recdver  «>■  not  appointed  !■  Immate- 
rU. 

Dm  T.  JTmrnM*  it  £.  £.  A.  A  Cb.  1S<  U. 
S.  068  (ante,  MS);  7W  r.  FuLbsr,  111  U.  8. 
2B1  (£8:418)  FMUk  t.  Ikhidi,  M  U.  B.  3C1  (3S: 
843). 

The  coorta  of  eqoltr  in  forecloann  mlts, 
when  the  aecuritj  U  tntuffldent,  wiU  aeice  the 
renU  duo  and  uncollected  aa  well  aa  those  '  ~ 
beotKDedae. 

LtMeu  y.  Matter,  8  Bandf.  Ch.  69;  HowtO 
T.  ffipi^,  10  Paige,  47;  AroaiC  t.  Pitt*.  78  N. 
T.  S&;  ffyftto/T.  A»jbW,  98  N.  Y.  476. 

iL  new  party  may  be  broogbt  in  by  a  cioaa 
bfll 

BrawUm  Mfg.  Oo.  t.  Prime.  14  Blatchf.  871. 

Shepherd  waa  cletirly  In  contempt  in  co1lec^ 
log  the  rents  Id  violatioD  of  the  order  of  March 
18,  1878.    WUbod  waa  too. 

Hua  T.  Thoauu,  8  Edw.  Ob.  288;  Bkip  v. 
Straood,  8  Atk.  6M:  Welkilts  t.  Morningtm, 
11  Beav.  IBl;  High^Inl.  g  1488. 

Memrt.  H.  H.  v7*ua  and  BL  F.  Morris, 
for  Thompeon; 

A  mortgagor'a  real  Mtate  Is  not  liable  for 
rent  while  In  hii  powoonioiL  TJntU  the  mort- 
gagee takes  pn«esaion,  the  mortgagor  Is  entl- 
ued  to  all  the  profits. 

AfMriean  Bndg»  Oo.  t.  BridMath,  H  TJ.  B, 
798  (34:144);  Oaketton,  B.  A  E.  R.  R.  Oo.  t. 
0>ie^.78tJ.  S.  11  WaU.  459(30:199):  ff^tman 
T.  iUinou  A  M.  3W.  Oo.  91  U.  8.  m  (28:405|; 
Ohitinery  t.  Blaekman,  8  Doug.  891 ;  Saantxe 
Y.  Omaha  HoUi  Co.  107  U.  8.  878  (37:609); 
TtaiY.  Wathir.  HI  D.  B.  343  (2^:415). 

The  assirament  to  Tbompton  of  the  dalm 
against  the  United  States  was  not  void. 

U.  8.  T.  QiUi*.  95  U.  8.  407  (24:508);  BnHn 
V.KS.  97  0.8.898(34:1065);  Bpom^Y.  Kirk, 
Id.  464  (34:1082);  Goodman  t.  Niblaek.  103  U. 
S.  566  (26:  339);  HiMt  v.  MeLam.  117  U.  B. 
507  (38:940);  Bai'by  t.  IT.  &  109  U.  8.  483  ^: 


JTr.  Jvttiet  Harlan  delfTered  the  opinion 
of  the  court; 

Tbeae  consolidated  cansee  Involred  thr  con- 
Oictiog  claims  of  the  parties:  firtl,  tolbe  pro- 
ceeds of  two  drafts, one  for  tl.800,and  the  other 
for  9S,47S,lssued  by  Ihe  United  States  Treasury 
inpayment  of  (he  te^t  of  lot  four,  square  three 
hnnA«d  and  sevtn^ -seven,  with  the  improve- 
ments thereon,  lathe  Ci^of  WashingtoD,  and 
made  payable  to  the  order  of  A.  C.  Bradley,  to 
the  use  of  Alexander  R.  Shepbenl.totbeoseof 
Gaorge  Taylor,  Peter  V.  Baoon,  and  Samuel 
Cross,  inisteMi  nemO,  to  a  haUnoe  of  $787.60 
In  tho  haadi  <rf  A.  0.  Btadkj,  who  waa  ap- 
164 


pointed,  in  the  flrM  of  the  above-named  causes, 
receiver  of  said  premises  with  anthori^  to  col- 
lect the  rents  due  and  to  become  due  for 
UK  and  occupation  of  the  same  by  the  United 
States. 

The  final  decree  avrarded  the  proceedaof  the 
two  ditfta  to  Thompson,  appellee  in  each  of 
the  causea,  and  the  moncr  fn  Ihe  bands  of  the 
receiver  to  the  trustees  of  Shepherd.  Of  that 
decree  both  the  Preedmao'i  Savings  andTnut 
Company  and  Shepherd  complain. 

Tus  controvert  hss  been  greatly  tangled  by 
an  nnuBual  numSei  of  pleadings,  afodaTits, 
motions,  mlea  and  orders.  But  the  facta,  so 
Ear  as  it  U  necessary  to  state  them,  are  as  fol> 

'Tho  Freedman's  Savings  and  Trust  Company 
(to  be  hereafter  called  the  Trust  Company)  «old 
and  conveyed  this  property  to  A.  C.  Bradley; 
and  for  the  unpaid  purdiase  mnnev  the  latter 
executed  bis  five  several  notee  for  93,400.  $3,- 
650,13,900,  |8,1U,  and  95,900,  payable Inooe, 
two,  three,  four  and  five  years  from  June  9, 
1873,  with  interest  at  B  per  centum  per  annum, 
pavable  semi-annually. 

For  tbe  purpose  of  securing  the  payment  of 
those  notes  Bradley,  by  deed  of  trust,  in  the 
nature  of  a  mortgage,  duly  recorded  on  the  ISth 
of  June,  1878,  conveyed  the  property  to  John 
W.  Alvord  and  Oeorge  W.  Stlckney,  together 
with  "all  the  improveinents,  ways,  easements, 
rights,  privileffes.  appurtenances  and  heredita- 
ments" appertaiaine  to  tbe  same,  and  "all  tbe 
estate,  rigbt,  Utle.  mierest  and  claim  whalao- 
ever,  either  at  law  or  in  equity,"a(  thcKraolor 
In  the  premises.  In  trust  to  permit  Bradley,  hia 
heirs  or  etsignB,  to  use  and  occupy  tbe  premis- 
es, and  take  the  rente,  issues  and  profits  there- 
of to  their  sole  use  and  beoefit,  "until  default 
be  made  in  Uie  payment  of  said  notes  or  any 
of  them,  or  any  iDstailment  of  interest  due 
thereon,  or  any  proper  cost,  charges,  commis- 
sion, half  commission  or  expense  To  and  about 
tbe  same;"  and  upon  the  further  trust,  such  de-  14M 
fault  having  occurred,  to  sell  tbe  property  at 
public  auction,  after  at  least  tnenty  days' 
notice  of  tbe  time,  ptaie.  and  terms  of  sale, 
and  convey  the  same  it  foe  simple  to  the  pur- 
Prior  to  Ihe  execntloa  of  this  deed,  Bradl^, 
by  a  fonnal  instrument  lu  writing,  to  which 
the  Poelmesier-Qeneral  was  a  party,  bad  leased 
the  premises  to  tbe  United  States,  at  an  annual 
rent  of  $4,^00,  for  tbe  term  of  three  Tears  from 
June  6,  J878,  with  the  privilege  to  the  Kovem- 
meot  of  extending  the  term  for  two  adoltiooal 
years.  On  the  2Tlh  of  August,  1)574,  be  con- 
veyed to  Alexander  R.  Shepherd;  and,  on  tbe 
Slat  of  November  of  Ihe  same  year,  gave  writ-  i 

ten  Dolice  to  the  Post  master- Oeoeral  of  Shep-  | 

herd's  purchase.  Be  also  assigued  and  trans- 
ferred the  lease  to  the  latter,  with  authority  to 
collect  the  rent.  j 

It  should  be  stated  In  this  connectioQ  that  in  I 

his  purchase  Bradley  really  represented  Shep- 
■  ;rd,  the  latter  verbally  aasumlng  to  pay  the 
)tes  given  to  Ihe  Trust  Companv. 
On  the  15th  of  November,  1876,  Shepberd 
made  a  conveyance  to  George  Taylor,  Henry 
A.  Wlllaid  (who  was  succeeded  by  Peter  P. 
Bacon),  and  Samuel  Cross,  of  a  large  amount 
of  property,  indvding  thtprmittt  in  conlmver- 
ty,  in  trust  to  Mcura  hia  three  notes  of  1100,000 
U7  V.  8. 
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nch.  Th&t  ooDTovanoe  contained  a  ooTenaot 
npon  the  part  of  Shepherd  that  all  the  kdIm, 
praflts,  laMMa,  and  proceeds  of  the  trust  proper 
ty  cooung  to  h|a  haiids  ahonid  be  appued  by 
him  mMj  to  Uw  benefit  and  ftdrantsge  of  the 
oedltonwhoeedebUweresecnred  bjtbedeed. 

Ttw  rent  rsMrred  for  the  jeai  ending  June 
80,  lB79,iiot  having  been  paJa,  Shepherd  caused 
fmt  to  be  brought  In  the  court  of  claims.  In  the 
name  of  Bradky,  acainst  the  United  States,  to 
the  nae  of  Taylor,  Bacon  and  Ctosa,  trustees. 
Id  that  BDh  Judgment  vai  rendered  against  the 
gonrnmtaA  tor  only  |1,800,  and  was  affirmed 
^  thli  court  at  lU  October  Term,  1878.  Brad- 
IV  T.  U.S.  98  U.  B.  104  [36: 1091.  Pending  the 
appeal  la  that  case  a  sectmd  suit  was  brought 
for  the  rent  reBerved  for  the  years  ending  June 
80, 1877,  and  June  80, 1878.  But  the  dedslon 
in  tbe  flnt  suit  rendered  the  further  proaecn- 
tkm  of  tbe  aecood  suit  unneceaaary. 

In  consideration  of  the  Indebtedness  deacrib- 
.M71  ed  in  a  deed  executed  by  Shepherd,  March  10, 
1978,  to  William  Tbompeon,  a*  tniatee,  Brad- 
hgr  and  Bbepherd,  by  writing,  dated  June  21. 
1977,  pledjzea  the  demand  a^nst  the  Unltea 
Stales  for  uae  and  occupation  of  these  premises, 
as  security  for  the  payuient  of  said  iodebtedneaa 
with  inlerest  thereon  at  the  rate  of  8  per  cent 
per  annum  ontU  paid;  and,  In  the  same  Instru- 
mmt,  "coTeDanled  and  a^eed  that  any  draft 
or  check  issued  in  payment  or  part  payment  of 
aaid  claim  shall  be  indoned  and  deliveied  to 
tbe  trustee  named  Id  said  trust,  and  tbe  pro- 
ceeds thereof,  keaall  pnqier  costs  and  cbaigea, 
be  applied  to  the  payment  of  the  said  Indebted- 
iMM,  with  inlerest  aa  aforeeald,  or  to  so  much 
th«Teof  as  tbe  sum  or  sums  of  money  so  re- 
cdved  is  or  are  sufficient  to  pay."  To  this 
pledge  and  agreement  the  trustees  named  In 
Bhe^eid's  deed  of  the  15th  of  November,  1876, 
gave  their  written  assent. 

The  pramises  having  been  advertieed  to  be 
sold  on  the  8d  of  August,  1877,  under  tiiedeed 
of  trust  at  June  18, 1878,  because  of  default 
id  tbe  payment  of  Intereatand  principal,  Bhep- 
beid  and  the  trustees  in  the  deed  of  Norember 
IS.  I87S,  instituted  AuguM  a,  18T7,  a  suit  in 
equity,  beiDg  tbe  flrat  named  of  the  above 
cMisee.  to  enjoin  the  sale.  Thegronnd  alleged 
for  the  injunction  was  the  penoeocy  of  a  suit 
bion^t  oj  Mrs.  UcQhan  and  Edward  Clark, 
tmttea,  (Rorvfc  v.  Awdman'i  San.  <t  7Vk«< 
100  U.S.  148  [30: 078],  which  involved  the 


tbe  rents  thoeof  qmlled  to  iU  claims,  in  pref- 
erence to  the  debts  held  by  other  creditors  of 
Bbepherd,  It  prayed  that  Shepherd,  Taylor, 
Crosa,  aod  Bacon  be  perpetually  roslraioed 
nrecdvingr -  -  — - 


ud  of  the  eqttl^  nilt  brongbt  by  Hihl  Mo> 
lf7U.8. 


Gban  and  Clark;  aod  that  a  reoelvff  be  ap- 
pointed lo  collect  the  rents  due  from  Uie 
United  States  on  account  of  the  use  and  oc- 
cupallon  of  the  premises. 

On  tbe  18lb  of  March,  1878,  the  oase  was 
heard  on  the  motion  of  the  Trust  Company  for 
a  receiver  and  an  injunotton,  and  an  order  was 
made  eojoinlDg  the  complunants  "  from  col- 
lecting or  receivingany  moneys  or  other  thing 
of  value  from  the  United  States  on  acoouot  or 
the  lease  made  between  the  United  States  and 
A.  0.  Bradley,  and  bearing  date  June  6,  1878, 
for  the  prembes  Involved  In  this  cause." 

On  the  lath  of  Harcb,  1879,  the  Trust  Com- 
pany, by  petition,  asked  the  appc^tmeot  of  a 
receiver  to  take  charge  of  tbe  prmjerty  and  to 
collect  the  rmts  during  and  after  its  occupancy 
by  tbe  government,  and  that  Shepherd  and  hu 
co-complaln«nta  be  enjoined  from  receiving 
from  the  United  Stales  aay  of  said  rents. 

On  the  lOtb  of  Hay,  1879,  tbe  cense  was 
heard  upon  tbe  matters  embraced  in  that  peti- 
tion, and  on  motion  of  the  Trust  Company, 
and  with  the  consent  of  the  other  parties,  Brad- 
ley was  appointed  receiver  In  the  cause.  ^ 
wsa  directed  to  take  charge  of  the  propoty, 
and  collect  the  rents  therefor,  "excepting,  how- 
ever, tho  rents  accrued  and  to  accrue  from  the 
eth  day  of  June,  1878,  to  the  let  day  of  July, 
1879,  which  have  been  or  are  to  ba  oollected 


ig  any  moneys  due  or  to  became  due 
on  account  of  the  use  and  occupation  of  the 
premises,  aave  and  except  the  rents  for  the 
period  Just  named. 

Suhaequently,  upon  the  petition  of  Bradley, 
as  receiver,  NatbaDlel  Wilson  was  made  a  par^ 
lo  tbe  cause — he  having,  in  his  cspadty  as  an 
atlomey,  received  tbe  proceeds  of  the  draft  for 
$1,800  Issued  by  the  United  Slates  In  disoharge 
of  Uie  Judgment  for  the  rent  of  the  premises  for 
the  year  endlne  June  80, 1876,  and  a  draft  for 


leave  to  Intervene  for  the  protection  ol 
tereets.  This  petition  was  afterwards  with- 
drawn, and  he  insUtnled  an  original  suit— 
the  second  of  tbe  above  named  causes — against 
Bndley,  Shepherd,  the  Trust  Company,  the 
trustees  in  Bbepberd's  deed  of  November  15, 


Bndl^,  Shepherd,  the  Trust  Company,  the 
trustees  in  Bbepberd's  deed  of  November  15, 
1870,  WiUl&m  Thompson,  the  trustee  in  the 
deed  of  Uarch  10, 1878,  and  Nathaniel  Wilson. 
Prom  the  pleadings  and  evidence  in  that  suit  it 
appears  that  Thompson  holds  Shepherd's  two 
notes  of  $7,000  and  |8,000,  on  which,  at  the 
Ume  he  sued,  there  was  dne  a  balance  of 
$11,877.38,  iritfa  Interest  at  Uie  rate  of  8  per 
cent  per  annum  on  M.OOO  thereof  from  March 
10.  1S75.  and  on  t8,«77.38  from  June  22, 187S. 
These  notes  constituted  the  Indebtedness  re- 
ferred to  In  the  deed  of  trust  to  William  Thomp- 
son to  secure  the  paycnent  of  which,  Bradley 
and  Shepherd,  with  Uie  consent  of  the  latler's 
trustee!,  executed  the  writlns  of  June  SI,  1877. 
Thompson's  suit  was  coniollaated  with  the  one 
btooght  t^  Shepherd. 


un-txn 


CotrsT  or  the  UnrrED  Biaieb. 


On  tbo  16lh  of  Jannarr,  1680,  tbe  rertralnlng 
order  madfl  Angnat  S,  1877,  in  Bheplieid'B  ■uU, 
vas  set  aside;  and,  on  tbe  SSth  at  Febniaiy, 
1880,  the  proper^  baTing  in  UiB  mean  time  been 
•old  onder  Bradley'B  doed  and  puichased  by 


the  CoDUDiaslonetB  of  the  Truit  Ctanpanv— 
leaviDg  due  on  Bradl^i  notes  more  tban 
(ll.Ow— the  lecelrei  waa  directed  to  deliver 


, __-^  ^  tbe  commiastoners,  who  ware 

tboTlzed  to  appiT  for,  collect,  tuid  receive  tbe 
rents,  Imubs  ana  profile  of  the  proper^  there- 
after falUng  due. 

Tbe  amount  of  rent  collected  by  the  recelTcr, 
less  his  commisajon,  was  $787.00.  Tbeamount 
it)  tbe  hands  of  Wilson,  Including  tbe  draft* for 
m7S,  was  t4,S70. 

Tbe  final  decree  waa  of  the  character  Indi- 
cated in  tbe  beglDuing  of  tbe  opinion.  In  re- 
spect to  tbe  draft  for  ^,47S,  tbe  decree  required 
Bradlej,  Sbepheid,  Tavlor,  Bacon  and  Croes 
10  tndorBe  tbe  tame,  and  directed  ila  collection 
by  Wilson,  and  the  payment  by  him  to  Tbomp- 
Bon  of  the  proceeds,  tofrether  with  the  balance 
In  bis  bau^  ot  tbe  |1,800  draft.  It  was  fur- 
ther ordered  tbat  tbe  f707.OO  in  tbe  hands  of 
the  receirmbe  paid  to  the  truBleee  of  Shepherd. 

What  rigbts  did  tbe  Trust  Company  acquire, 
under  Bradley's  deed,  In  respect  to  the  income 
or  rents  of  tbe  mortg^igsd  property,  accmlns 
after  the  execution  of  tbat  Instrument?  Tbu 
Is  the  principal  question  preaented  for  our  con- 
sideration, and  will  be  first  examined. 

In  OUttMU  V.  lUinoi*  &M.  Tel.  Co.  91  U.  8. 
608,  016  [33: 40G,  410],  the  queation  was  as  to 
the  diEp(»iLion  of  certain  earnings  of  a  railroad, 
accruing  after  a  decree  of  foreclosure  and  sale, 
«od  before  tbe  puicbaser  at  tbe  sale  was  let 
The  first,  in  point  of  Ume, 


secuM  the  company's  bonds,  provii 
other  tbiugs,  that  it  might  remain  In  poe- 
scssion  and  operate  the  road,  enjoying  tbe 
revenues  thereof,    until  default  occurred  in 

eying  tbe  interest  or  the  principal  of  its 
nds  at  maturity;  and  if  such  default  con- 
tinued six  montlu,  or  if  tbe  company  failed 
to  set  apart  deposit,  and  apply  certain  monajTS 
as  acquired  by  tbe  mortgage,  then  tbe  trustees 
might,  and  it  should  m  uielr  duty  to  enter 
upon  and  take  possearion  6f  and,  bj  agents, 
opemte  the  mortKaeed  property.  The  second 
mortgage  contained  anoitantisUy  tbe  same  pro- 
vlsiona.  After  the  decrae  tA  foreclosure  and 
(ale  was  passed,  a  judgment  creditor  of  tbe 


from  (be  operation  of  the  road,  the  company 
having  been  permitted  to  remau  in  possession 
up  to  the  time  of  tbe  sale  utder  tbe  decree, 
llie  trustees  in  the  mortgage  claimed  that  tbese 
moneys  should  be  applied  in  payment  of  tbo 
balance  remaining  uopud  on  their  mortgage 
bonds.  Tliis  claim  was  denied.  The  court — 
following  the  previous  case  of  Qaivetton,  H.  A 
U.S.  a.  Co.  T.  OovOrey.  78  0.8. 11  Wall.460 
{90:109] — said:  "It  would  have  been  compe- 
tent for  tbe  court  in  limint,  upon  a  proper 
■bowing,  to  appoint  a  receiver  and  clothe  him 
with  tbe  duty  of  taking  charge  of  the  road  and 
receiving  its  eaminga,  within  such  limit  of 
time  as  tt  might  see  St  to  de8cril>e.  It  mieht 
bave  done  the  same  thing  subsequently,  dunng 


the  progress  ot  the  suit  Wbeo  Dm  final  do- 
cree  waa  made,  a  receiver  might  bare  been  ap- 
pointed, and  required  to  receive  sU  the  Incoma 
and  earnliua  until  the  sale  waa  made  and  con- 
firmed, and  possession  delivered  over  to  th« 
vendee.  Notbingof  Ibis  kind  was  don&  There 
was  rimply  a  decree  of  salCL  The  decree 
was  wbol^  silent  as  to  the  posaesaion  and 
eamingB  in  tbe  mean  time.  It  follows  that 
neither,  during  tbat  period,  was  in  any  xise  af- 
fected by  tbe  action  of  the  court."  Again:  "It 
Is  clearly  implied  in  these  mortgages  tbat  tb« 
railroaooompany  should  bold piMswaion  and  re- 
ceive the  earnings  until  the  morttageee  should 
take  possession,  or  tbe  proper  Jndlciid  autboritjr 


ike  possessioii 
lould  Interpt 


Interpose.  Poaaesslon  draws  after  it 
tbe  ri^t  to  receive  and  apply  the  income. 
Without  this  tbe  road  could  not  be  operated, 
and  no  profit  could  be  made.  •  •  •  If  ibe 
mortgagees  were  not  satisSrii,  they  bad  tbe 
remedy  In  their  own  bands,  and  could,  at  any 
moment.  Invoke  the  aid  of  the  law.  or  ioter- 
poee  themselvea  without iL   Tbeydid  neither." 

In  American  Bndge  Go.  v.  Uadelbaeh.  04  U. 
B.  708,  800  [34:144]  the  mortgage  Included  the 
rent«,  issues,  and  proflts  of  the  mortgaged 
property,  so  far  as  it  was  neccasary  to  keep  i\ 
in  repau',  and  pledged  such  reuts,  issues  and 
proflia  to  the  payment  of  the  interest  on  the 
mortgage  bonds  as  it  matured,  and  to  the  crea- 
tion of  a  sinking  fund  for  the  redemption  end 
payment  of  the  princlpaL  In  the  event  of  a 
continuous  default  for  sii  months  in  meeting 
the  interest,  tlie  trustees,  upon  the  written  re- 
quest of  the  holders  of  one  half  of  the  out- 
standing bonds,  were  authorized  to  take  poa- 
seasloD  of  tbe  mortgaged  premises,  and  receive 
'  all  rents  and  claims  due  uid  to  become  due  to 
the  company.  In  a  contest  between  tbe  trus- 
tees and  a  judgment  creditor,  as  to  which  waa 
entitled  to  certain  moneys  in  the  hands  of  the 
mortgagor,  tbe  dedalnn  was  in  favor  of  the 
creditor,  the  court  saying:  "In  this  case,  upon 
the  default  which  occiOTed,  tbe  mortgagees 
bad  the  option  to  take  personal  possession  of 
the  mortgaged  premises,  or  to  Ble  a  bill,  have 
a  receiver  appointed,  and  poseesKion  deuvered 
to  him.  In  eitbo'  case,  the  income  would 
thereafter  have  been  tbeiis.  Until  one  or  the 
other  was  doii&  tbe  mortguror,  as  Lord  Hans- 
field  aoid  in  Ohimury  v.  Saekman,  S  Doug. 
801, was  'ovntei  to  all  tbe  world,  and  eotiiled 
to  all  tbe  profit  made.'" 

Id  KwniM  T,  Omaha  BtM  Oo.  107  U.  8. 878, 
SOa  ^:60»,  OlS],  it  was  held  that  a  bond  given 
on  appeal  with  supersedeas,  fiom  a  final  de- 
cree of  foreclosure  and  sale,  d'd  not  cover  rents 
and  profits,  or  the  use  and  detention  of  the 
pnmrty,  pending  tbe  appeal.  Tbe  court  aaid 
tbat  "  in  tbe  case  of  a  mortgage,  the  land  la  in 
the  natu>«  of  a  pledve;  and  It  is  only  the  land 
Itself — tbe  specific  thing — which  is  pledged. 
\  Tbe  rents  and  profits  arc  not  pledged ;  they  be- 
long to  the  tenant  in  posseaaion,  whether  tlie 
mortgagor  or  a  third  person  claimina  under 
him.  •  ■  >  Tbe  takini^  of  the  rents  ana  profits 
prior  to  tbe  sale  does  not  injure  the  mortgagee, 
for  the  simple  reason  that  they  do  not  belong 
to  him.  *  *  *  But  perception  of  rents  and 
profits  is  the  mortgagor's  ngbl  untU  a  final  de- 
terminatioD  of  the  right  to  aell,  and  a  sale  made 
accordingly." 

It  is,  of  couise,  competent  for  tbe  parties  to 
127  U.  S. 


Frbkdicax'b  SATiKoa  Jb  Tbobt  Oo.  t.  Bssratao. 


4M-907 


IKtivlde  In  Qm  mortgagg,  for  tbe  payment  of 
reaU  uid  profits  to  tue  rooitgagee,  eren  while 
tbe  moitgagor  remaini  in  poMcwion.  But 
wben  tbe  mortgue  oonl^ni  no  mch 
wbeietGel 


■nd  even  wbeie  tt 


a  secnrit;  for  tbe  mortgue     .    . 
i^t  In  tbe  mortgagee  to  take  posiradon  npon 
failure  of  tbe  mori^gor  to  perform  the  condl- 


tiona  of  tbe  isoitf^ge,  tbe  gwenl  rule  ii  that 
tbe  mor^Bsw  i>  not  entitled  to  tbe  rents  and 
proflti  of  tbe  morUaged  premiaee  until  he 
takea  actual  powwwop,  or  until  poweeeioo  is 
taken  In  Ills  Mfaalf,  bj  a  receiver;  Tiai  t. 
Hotter  111  U.  a  2&  [28.4151;  Grant  v. 
P/,ania  L.  Jm.  Oo.  131  U.  8.  I1T[80:909];  or 
nntfl,  in  proper  form,  he  demands  and  Is  re- 
fuaed  poeseeaion.  Boa  r.  Jtemohi*  A  L.  B.  B. 
G>.  isi  V.  B-  662,  OH  [81 :  S6B,  5661.  See  also 
Sofft  T.  MempAit  A  Little  Boek  B,  R.  Ot.  126 
U.  a  Sai  [Bl;  604]. 

Tbe  principles  announced  In  tb^ae  cases  are 
dcciaive  agaiuat  the  claim  of  the  IVust  Oom- 

ry  to  the  rent!  of  the  proper^  represented 
tbe    two  drafts  delivered  by  tbe  United 
Slatea  lo  WOson.    Bradley's  deed  pledged  tbe 


true,  it  proridea,  generally,  that  tbe  mortgagor 
may  remain  in  puaaeacion  and  receive renUand 
proflts  until  thne  is  default  upon  bis  part.  But 
the  only  effect  of  that  provision  was  to  open 
tbe  way  to  compel  htan  to  sabmlt  to  a  sale  and 
thereby  lom  pOMeadon.  The  deed  did  not  glre 
tbe  mortgagee  or  tbe  trustees  tbe  right.  Imme- 
diately upon  such  default,  to  take  possession 
and  appropriate  tbe  rcnia  oF  tbe  property.  It 
oDlv.gave  the  troateee  authority,  when  such  de- 
fault occurred,  to  aell  upon  short  notice  and, 
in  that  way,  onst  tbe  mortgaKor,  and  suspend 
bis  tl^t  to  further  appropriate  tbe  income  of 
tlte  property.  Even  u  tbe  deed  bad  expressly 
pledged  tbe  Income  aa  security  for  the  debts 
named,  tbe  mortgagor,  accordmg  to  tbe  doc- 
trinea  of  tbe  cases  died,  would  bare  been  en- 
titled to  the  income,  until,  at  least,  possession 
was  demanded  under  the  deed;  or  until  Ms 
poeacaaion  was  disturbed  by  a  sale  under  the 
<leed  of  trust  or,  In  advance  of  a  sale,  by  hav- 
ing a  reoriver  appelated  for  the  ben^t  of  the 
caorlgacee,  Aa  wta  said  In  Konntu  v.  Oituha 
EttUl  Of.  107  U.  B.  800  [37.'61S1,  "  courts  of 
equity  alw^  have  tbe  power  where  the  debt- 
or is  insolvent,  and  tbe  mortgaged  property  la 
an  insufflcient  aecuil^  for  the  debt,  and  there 
is  good  cause  to  believe  that  It  will  be  wasted^ 
^tr  deteriorated  in  tbe  bands  of  the  morttfagor,^ 
by  cnttlo|  of  timber,  suffering  dlla^datli ' 


log  of 
taled 


dlla^datl^, 
ty,  by  iqfttne 


of  a  receiver,  a , . _^  _.  t-j-— 

but  tbe  rente  and  profits,  tor  thesatisfacnon  of 
tbedebL  Whenlnsticereqairestbiscqtuveto 
be  pursued,  and  ft  is  reaorted  to  by  th^  mort- 
gaeee,  it  wiU  give  liim  ample  protecti^." 

Id  tbe  preaent  case.  It  appears  thai  prior  to 
tbe  time  fixed  for  the  sale  under  BracVcy'sdoed 
of  trust,  and  before  tbe  Trust  Convoy  filed 
Its  cross  bill  asking,  among  other  tbrngs,  for  a 
receiver  of  the  rents  of  the  mortgage^  property, 
Bradley  and  Bbepberd,  with  the  consent  of 
Shepherd's  trustees,  had  pledged  fhe  rents  of 
the  property  aa  security  for  Tbom^n's  debts. 
As  Bradley's  deed  of  iruHt  did  ootpledge  tbe 
Ten  ta  as  security  for  hisnoteitotb*  Trust  Com- 

<:;i  r.  S. 


„   of  such  rents  by  himself  and 

— ,. , — .assignee,  for  Thompson's  benefit, 

did  not  violate  any  light  secured  to  It;  tm  u 
we  have  shown,  until  a  aaSe  waa  bad,  pursuant 
to  tiie  deed  of  trust,  and  p '—  '-' 


erty.  8n  that,  if  a  receive  bad  been  ntpoint- 
ed  Immediately  upon  the  filing,  October  35, 
1877.  of  the  cross  bill  of  the  l¥nst  Company, 
'tf  tbe  two 

,-, ^, a  collected 

by  tbe  receiver,  they  would  still,  tn  virtue  of 
tbe  assignment  of  Jtme  31, 1877,  by  Bradley 
and  Shepherd,  have  belongeii  to  Thompson,  as 
MiMcn  Aim  and  tht  Trvtt  Qmpanf/;  tmleaa. 


abaoluiely  void,  for  every  purpose,  and  aa  t 
everybody,  under  the  provlsioaa  of  the  af-"- 
■uidfini*  1^  ^g  transferand 
agalni 

It  is  insisted  by  tbe  I'rust  Company  that  the 
transfer  byBradley  to  Sheplterd  of  tbe  lease  of 
June  6,  IvTS,  was  void  under  aectinn  87S7  of 
tbe  Bervlaed  Statuiea,  which  provides:  "No 
contract  or  order,  or  any  interest  therein,  shall 
be  transferred  by  tbe  party  to  whom  auch  con- 
tract or  order  U  given  lo  any  other  party,  and 
any  such  transfer  shall  cause  tbe  annulment 
of  the  contract  or  order  transferred  so  far  as  the 
United  States  are  concerned.  All  rights  of  ac- 
tion, however,  for  any  breach  of  auch  contract 
Klhe  contracting  putles  are  reserved  to  the 
tiled  States." 

This  provision  was  brought  forward  from  an 

..   _.  f. .    .  .,_  j^     jggg^  g^j^ 

y  and  Emolu- 


Act  (^  Congreu,  approved  July  IT,  1863,  enti- 
tled "  An  Act  to  Define  tbe  Pay  and  Emolu- 
ments of  Certain  OfQccra  of  the  Army,  and  for 
Other  Purpoeea,"  13  Slat,  at  L,  8M.  In  the 
original  Act  It  Immediately  followed  a  section 

Sroviding  "that  all  contracts  made  for,  or  or- 
era  given  for  the  purchaaeof  goods  or  supplies 
by  any  department  of  the  government,  Ehall  be      [MM] 

Eromptly  reported  lo  Cooeress  by  tbe  proper 
ead  of  such  department,  if  Congress  shall  at 
the  time  be  to  aeaaion,  and  if  not  in  aesalon, 
said  reports  shall  be  made  at  the  commence- 
ment of  tbe  next  ensuing  aeacdon."  We  are  of 
Sinlon  that,  whatever  may  be  the  scope  and 
ect  of  section  8TS7,  it  does  not  embrace  a 
leaae  of  real  estate  lo  be  used  fcr  public  pur- 
poses, under  which  tbel(>ssor  isnotrequirM  to 
1)ertorm  any  service  for  ibe  goviimaieut,  and 
boa  nothing  to  do,  tn  reapect  to  the  lease,  ex- 
cept to  receive  from  time  to  time  tbe  rent 
agreedjio  be  paid.  The  assignment  of  auch  a 
lease  is  not  within  the  mtachlef  which  Congress 
Intended  to  prevent.  Although  nlease,  auch  as 
Bradley  nude.  Is  a  "  contract,"  in  the  broadest 
sense  of  that  word,  we  are  not  prepared  to  hold 
that  it  ia  of  the  dais  of  contracts,  tbe  transfer 
of  which  or  of  any  interest  therein  is  prohibited 
t^  section  8TST.  V 

It  is  also  contended  that  the  assignment 
made  on  June  21, 187T,  by  Bradley  and  Shep- 
herd is  void  under  section  8477  of  the  BevUed 
Statute!,  which  providea  that  "all  transfers 
and  asstgnments  made  of  any  claim  npon  the 
(Julted  States,  or  of  any  part  of  it  or  share 
thereof,  or  interest  therein,  whether  absolute 
or  conditional,  and  whatever  m^  be  Ibe  coo- 
ler, 


zed  by  Google 


Bdfseue  Court  or  tbk  Usithd  Statbb. 


u  the;  are  freely  made  aod  executed  !□  the 
presence  of  at  least  two  atteatiog  wltuesMA,  af- 
ter the  tUowance  of  aucb  a  cl&lm,  the  ascer- 
talnment  of  the  amount  due  aod  the  isaulng  of 
a  warroDt  for  the  payment  theieot," 

This  ootirt  haa  frequently  bad  occadon  to 
conatiue  this  section.  17.  S.  v.  OHOt,  SS  U.  B. 
407  [U:  SOS]:  A^'n  y.  U.  8.  V7  U.  8.  893  [24: 
106B1;  ^p^oni  T.  Kirk,  Id.  481  [24:1082]; 
Goodman  t.  NiHaek,  lOa  U.  8.  OM  [38:220]; 
Bail^  T.  tr.   a   109   n.  a  482  [2T:98H1:   ^. 

i^fd  *  z».  A  B.  a>.  V,  K  a  ha  u.  b.  tbs 

i-.Seij;  Ifo66i  T.  JfoZ«m,  117  U.  B.  567 


940] 


)].  Cndoubiedly,  the  lease  made  by  Brad- 
ley to  the  United  Btatei  created  in  hfs  favor 
vnat,  in  some  sense,  'was  a  "claim  upon  the 
nnited  Btates"  for  each  year's  rent  as  it  fell 
[•M]  <l*i^  -Aod,  if  the  statute  embraces  a  claim  of 
such  a  character,  there  could  not  hare  been  any 
valid  transfer  or  assignment  of  It  in  advance  of 
Its  aOowance,  which  could  have  been  made  the 
baals  of  a  nilt  by  the  assignee  against  the 
United  States,  or  which  would  compel  the  gov- 
ernment t )  recognize  the  traosfer  or  assign- 
ment. It  is,  perhaps,  also  true  that,  under 
tome  drcnmstaoc^,  Uie  assignor,  before  the 
allowance  of  the  claim  and  tM  Issniog  of  the 
warrant,  may  diaregard  such  an  assignment  al- 
together. 

But  when  the  government  ascertained  the 
amount  of  rentdue  under  Bradley's  lease,  and, 
with  his  consent,  allowed  the  same  to  him  for 
the  use  of  Bhepherd,  for  the  use  of  Taylor,  Ba- 
con, and  Cross,  trustees,  we  perceive  noUiing 
in  the  words  or  the  policy  of  the  statute  pre- 
venting Thompson  from  asserting  his  rights 
either  against  the  pBrdes  or  any  of  them, 
named  in  the  warrants  Ivued  by  the  govern- 
ment, or  agilnst  the  Trust  Company,  the  mor^ 
gagee  of  the  premises.  The  object  of  the  stat- 
ute, u  WM  said  in  Baihu  ▼.  U.  8.  100  U.  B. 


e  claimant,  and  to  prevent  frauds 
upon  the  treasury;  and  that  "on  effectual 
meaoa  to  (hat  end  was  to  authorize  the  officers 
of  tbegoveroment  to  dlsregaidany  aaalgnt^eDt 
or  transfer  of  the  claim,  or  any  power  (^  attor- 
ney to  collect  It,  tmlese  made  or  executed  after 
the  allowanoe  of  the  claim,  the  ascertainment 
of  the  amount  due  thereon,  and  the  Iwulng  of 
the  warrant  for  the  payment  thereof."  aen, 
the  officers  of  the  government  cboae  to  recog- 
nize the  aBsignmen^  and  of  tbeb-  action  neither 
Bradley  norShepherd,  nor  Shepherd's  trustees, 
can  rlj^tfnlly  complain.  The  government  Is 
acquitted  ol  any  liability  In  respect  to  the 
claim  for  rent,  for  its  ofDcers  have  acted  in  con- 
formity with  the  directions,  not  only  of  the 
orlglnaUclalmanL  but  of  his  aaglgoee,  Shepherd, 
and  of  Shepherd's  tmsleet.  I^e  simple  que^ 
tion  Ii  whether  the  money  received  from  the 
goremmeat  shaD  be  diverted  bom  the  purpose 
to  which  Bradley,  Shepherd,  and  Shniherd's 
tnuteet  agreed  in  writing  that  it  should  be  de- 
voted, ntwMty,  to  the  payment  of  the  debts 
Thompson  holds  against  Shepherd.  This  ques- 
tion moat  be  answered  hi  the  negative;  and  In 
■0  adjudging  we  do  not  contravene  the  letter  or 
1M 


the  spirit  of  the  statute  ralatlns  to  the  assign- 
ment of  claims  upon  the  United  Slalee.  ^ 
It  only  remains  to  say  a  word  in  reference  to  WW 
that  part  of  the  decree  giving  to  Sbepherd'a 
trustees  the  rent  which  Bradley,  as  receiver, 
collecl«d.  We  have  already  shown  that  Brad* 
ley,  not  having  pledged  the  income  of  the  prop- 
el to  the  Trust  Company,  could  pledge  it  as 
security  for  debts  held  a|^nst  him  by  other 
creditors.    After  eiecutbig  the  deed  of  1678,  he 


the  government.  Shepherd  included  the  prem- 
ises in  his  deed  to  Taylor  and  others  of  Novem- 
ber IS,  1870,  and  ezpTesaly  agreed  that  tbo 
rents.  Issues,  and  profits  therefrom  should  be 
applied  in  payments  of  the  debts  made  in  that 
deed.  The  ngbt  of  those  trustees  to  the  reaU, 
issuea,  and  profits  which  accrued  before  tx\f 
sale  under  Bradley's  deed  to  the  Trust  Com 
pany,  and  prior  to  actual  possession  being 
taken  under  such  sale,  was,  cooseouenlly,  su- 
perior to  any  that  Company  bad.  That  riglit 
couldnotbedefeated  by  anything  the  Company 
did,  whether  by  means  of  a  receiver  or  other- 
wise. Whetherthe  money  in  the  hands  of  tho 
receiver  belonged  to  Thompson  rather  tbao 
to  Sbepbeid's  trustees  Is  a  question  not  before 
us,  since  Thompson  has  not  appealed  from  the 

Upon  tfid  vshoU  eati,  tM  on  ef  epitvion  tAat 
there  it  no  error  in  (h«  dwrM  A>  th»  pnjvditm  (ff 
eithtr  of  tJu  apptttanti,  and  it  it,  inallreipectt, 
afflrmtd. 


JOHN  NOTES,  Appl.. 

JfTKV.  MANTIjB  BTUk 
(Bee  8.  a  Beporter^  ed.  SiS-«U 


L  Seotlon  9BB,  Bevlnd  Btatatea.  bia  no  antUca- 
tlon  to  lodes  or  vedns  within  the  iraundarie*  or  » 
idao*  elalm  which  have  been  previously  located 
under  the  law*  ot  the  United  States,  and  arelnpo*- 
seorion  of  the  locatote  or  tbelt  BSslsnB. 

1.  Snoh  looatloiM,  iriien  parfeotea  under  tbe  law, 
ate  the  property  of  tbe  looatois  or  tLeir  aerians. 
and  are  not  thenfore  eutdeot  to  the  dlspoaal  olthe 
Kovemment. 
8.  Where  a  loaatlon  of  a  vetai  or  lode  has  been  DMde 
"  law,  and  Ha  boimdailes  have  been  specl- 
rhed  OD  tbe  surfaoe.  bo  as  to  be  leadtlr 
^  _jd  notloa  of  (he  locaoon  la  reoonled  In  the 
books  of  record  within  the  dlstrlot,  the  vedn 


[No.  S4S.] 
Argved  April  19,  JSSS.  Dee&i  April  SO.  1S88. 

APPEAL  from  a  judgment  of  the  Supreme 
Conrt  of  the  Territory  of  Montana,  afflm- 
tng  a  decree  of  the  District  Court  of  that  Ter- 
ritory In  favor  of  plalntilfs,  the  appellees.  In  k 
suitbi  equity  to  determine  the  advene  clainu 
to  a  mining  claim.    Affirmed. 
Reported  below  In  S  Montana,  274 
The  facts  are  stated  In  the  opinion. 
Mr.  Thos.  L.  SapUm,  for  appellant: 
As  plaintlfls  did  not  file  an  adverse  claim  fa> 
U3  V.  8. 


Digilizcd  by  Google 


NoiKi  V.  Uamtl^ 


ib«  pknr  ftppUodon  for  patent  they  loit  thslr 
ttUe. 

BtfdMtfeldt  T.  Danew  Geld  A  B.  Min.  Oo. 
M  U.  &  «85  (88:690))  Moor*  v.  Bmau,  17  OaL 
BOO:  AA  7«u  t.  OhoaU,  34  C&l.  S«2. 

The  words  "known  to  exist"  b&n  been  fre- 
qoeotlj  Interpteted  bj  ibis  court  in  otbei  stst- 

MffHm  T.  Jr«»nufa>,  88  U.  S.  SI  Wall.  «74 
(22:646);  D^Aaek  ▼.  ^ukt.  110  V.  B.  BSS  (SO: 
423);  CUDnKA>a>aI<Cir>MCb.T.[r.AU8TT.8. 


v.  M  U.  S.  7Sa  (24:S1S);  JMib  t.  Mtaghtr,  104 
XJ.  a  8T»  (86:785). 

A  patent  wbich  pnrporta  to  cohtc^  land* 
nerionalT  Mid  or  reaeired  is  so  far  tokL 

PoiJt  T.  Wmaal,  IS U. S.  9  Cnnch,  87(8:669); 
PaUenm  t.  Finn,  24  U.  S.  11  Wbeat  ^ 
(6:50l>):  Seiekert  t.  iUpi,  78  U.  8.  6  WalL  160 
(18;849);  Bat  t.  PbUc.  8S  U.  B.  18  Wall.  112 
(31 :806):  Jfortm  t.  JTcdroAka,  88  C.  S.  Bl  Wall. 
860  rSa.-«S9);  BtM  T.  S(.  ZtfUM  SmMng  A  Bef. 
Ob.  106  C.  8.  403  (a7;22«). 

Wuit  of  power  to  inae  a  patent  maj  be 
■bows  in  a  conrt  of  law. 

Aotmh  v.  Bukk.  B8  U.  8.  209-316  (33:849- 
8S1.) 

An  objection  not  ta^en  in  tbe  court  below 
caanot  M  oonaldeTed  b^re. 

WiUm  T.  JTaJftMRW,  103  TT.  8.  078  (30:284); 
Bdieardi  ▼.  £IUe>H.  S8  U.  8.  21  Wall  0S3  W: 
487);  VanI  t.  ITciinar,  104  U.  &  790  (26:781). 

Jfr.  JiMKe^  Ftold  deHmed  the  oi^on  of 
Oieoourt: 

Tbis  ie  a  ndt  In  equity  to  determlna  the  ad- 
^  Tcrae  claims  of  tbe  defendant  below  appellant 
*  here,  to  a  certain  quartz  lode  mining  claim, 
known  as  tbe  Pay  8tieak  Lode  in  Summit 
TalleT  UiDlu  District,  in  the  Oonn^of  8i1ver 
Bow,  ui  flie  IWritoiT  of  Uontana.  Tbe  plain. 
tllla  lielow  asaeit  title  to  tiie  claim  as  graoteet 
of  Dantd  Zinn  and  John  0.  UcBwan,  who 
diMOTered  and  located  It  on  the  28d  of  April, 
1878,  nnder  tbe  proridons  of  tbe  Act  of  Uon- 
fT-cas  of  Hay  10, 1873,  whlcb  are  le-enacled  in 
tbe  Rertsed  Btatutee.  thle  82,  chapter  6. 

IIm  defendant  below  aseerta  title  to  the  lode 
daim  nnder  a  patent  of  the  United  State*  is- 
■oed  to  bim  on  the  38d  of  AptO,  1880,  for  a 
placer  mining  claim,  wblcb  inclndea  tbat  lode 
wKUn  ita  bonndailea.  The  application  for  tbe 
patent  was  made  December  14, 1878. 

Sereral  intenoBatories  touching  matters  in 
n  enbmltted  to  a  Iniy  called  by  tbe 


Sed 


■  date  to  tbe  application  tS 
jo  defendant  for  the  patent,  and  was  therefore 
set  a>id&  Tbe  court  thereupon  found  tbe  fact 
se  to  tbe  date  as  It  ai^wared  from  tjie  evidence. 
Upon  the  &cta  thus  establisbed  the  court  ren> 
dend  lia  decree.  Ther,  were  mbsteDti^ 
tbeee:  Tbal  on  and  loior  to  December  14, 
1878,  a  nin  or  lode  of  qnartK-bearing  gold  and 
U7D.S. 


dlTorwas  known  to  exist  In  (be  gnnmd  In  coo-  ,«__, 
troveray;  tbat  its  extetence  could  have  been  [8BO| 
readilj  ascertained  bj  any  person  examining 
tbe  ground  with  an  honest  putpoae  to  inform 
himself  of  tbe  foct;  that  in  the  month  of  April, 
1878,  Zinnand  HcSwan,  tbegranton  and  pred- 
eceasors  in  interest  of  the  plalnUSs.  discovered 
in  tbe  ground  a  vein  or  lode  of  quartz-bearing 
gtdd  and  sliver,  and  they  posted  a  notice  clalm- 
Ung  the  gronnd,  and  tbe  veiD  or  lode  wbicb  It 
Included;  tbat  at  tiie  same  time  they  marked 
off  tbe  ground  by  stakes  ao  that  lU  boondariee 
could  be  readily  traced;  that  they  named  the 
claim  in  their  notice  of  location  at  the  Pay 
Sneak  Lode,  and  wltiiin  tweo^  days  after  lis 
discovery  41ed  in  the  proper  office  of  tbe  coun^ 
a  notioe  of  tbeir  claim,  uid  of  its  location,  sucb 
as  was  usual  wbere  lode  claims  were  located 
In  that  mining  district:  that  In  July,  1881,  tbey 
conveyed  to  the  plaintifCs  all  their  interest  In 
tbe  ctalm;  that  m  August.  1681,  before  the 
commencement  of  Ibis  suit,  tiie  plaintiffs  caused 
a  survey  of  the  claim  to  be  made,  and  Its  bound- 
aries marked  so  as  to  be  readily  traced;  that 
thev  then  relocated  the  claim,  of  which  notice 
witnin  twen^  days  thereafter  was  filed  in  tbe 
recorder**  office  of  tbe  conn^;  and  that  they 
were  in  its  ponesBion  at  tbe  commencement  or 
this  suit 

Tbe  jurr  did  not  find  that  tbe  exEstence  of  a 
vein  or  loae  In  the  nound  in  controversy  wsa 
known  to  the  defendant  at  tbe  time  of  Us  ap- 
plication for  a  patent;  and  reported  that  tbey 
were  nnable  to  agree  on  tbls  pcdnt  Tbe  district 
court,  in  wblcb  the  suit  was  brought,  did  not 


the  pcflitioii  of  the  plalDtUts,  and  it  rendered  a 
decree  adjudghig  that  tbe  right  of  possession 
to  the  lode  claim  wsa  In  them,  and  that  the  de- 
fendant bad  DO  title,  estate,  orintereet  therein, 
and  that  hebeenjolnedfromaswrtingorclalm- 
ing  any  as  against  them.  The  Supreme  Qiart 
of  tbe  Terriiorv  BfSrmed  the  dedee,  holding 
that  thetitie  to  Uie  lode  mining  claim  had  pasaea 
to  tbe  granlora  of  theplaintim  by  their  diacov- 
eiy  and  location  nnaer  tbe  statute,  aod  that 
tbe  subsequent  patent  to  tbe  defendant  of  a 
placer  claim  did  not  affect  tbeb  title  to  the  lode 
cledm,  for  that  title  wea  not  then  subject  to  the  E3S1] 
disposition  of  the  government  The  court  also 
held  that  the  lode  claim  was  known  to  exist 
within  the  meaning  of  tbe  statute  when  it  bad 
been  located  punuant  to  Its  requirements, 
whethM  knowledge  of  Its  existence  was  poa- 
•esaed  or  not  by  tbe  defendant  at  the  time  be 
made  tail  application  for  a  patent  These  ral- 
Ideb  constitute  the  only  matters  meriting  con- 
sideration In  tbls  conrt 

Section  2823  of  tbe  Revised  Statutes,  r&«n- 
acting  provlsionsof  the  Act  of  Congress  of  Hay 
10,  1873,  17  Stat,  at  L.  91,  declares  tbat  the  lo- 
cators of  mloing  locations  prevloudy  made  or 
which  should  thereafter  be  made,  on  any  min- 
eral vein,  lode,  or  ledge  on  tbe  public  domain, 
their  heirs  and  asalgna,  wbere  no  advetae  claim 
existed  on  the  lOth  of  May,  1872,  shall  have 
the  ezdnslve  right  of  possession  and  enjoy- 
ment of  all  the  surface  incliided  within  the 
lines  of  their  locations,  ao  long  as  tbey  comply 
witb  the  laws  of  tbe  united  States,  and  with 
statei  tnriiorial,  and  local  r^nlatlons,  not  In 
conflict  with  tboae  laws  goyeralng  their  p  o mm 
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«or7  title.  There  Is  no  preteme  in  this  cnae 
that  ths  orleioal  locators  aid  not  complv  with 
«U  the  requiremeuta  of  the  law  In  makiag  the 
locatloa  of  the  Pa;  Streak  Lode  mining  chlm, 
or  that  the  claim  was  over  abandoned  or  for- 
feited. Tiey  were  dudiBcovereraof  the  claim. 
They  markecl  Its  boundariei  by  italce*,  ao  that 
they  could  be  readily  traced.  They  posted 
ttie  required  notice,  which  wu  duly  recorded 
In  compliance  with  the  regulations  of  the  dis- 
trict. They  liad  thus  done  all  thai  was  neccs- 
lary  under  the  law  for  the  acquisition  ofaaex- 
duriva  tig^t  to  the  possession  and  enjoyment 
-of  the  ground.  The  claim  was  thenceforth 
tbeirproperty.  They  needed  only  a  patent  of 
the  DnilM  State*  to  render  their  title  perfect, 
and  that  they  could  obtain  at  any  time  upon 
proof  of  what  they  had  done  in  locating  the 
claim,  and  .of  suMequent  ezpendituies  to  a 
■peclued  amount  in  developing  it  DntH  the 
patent  isBoed  tLe  government  Leld  the  Utle  In 
trust  for  the  localore  or  their  vendeta.  The 
ground  llaelt  was  not  afterwards  open  to  sale. 
The  location  iiaving  become  completed  in 
April,  187^  anledatea  bj  some  months  the  ap- 
pUcotion  of  the  defendant  tor  a  patent  for  his 
jdaoer  clidm.  That  patent  was  subject  to  the 
Gondltiona  of  mcUod  S88S  ot  the  Revised  Blat- 
utea,  wliich  is  a*  foDowa: 

"Where  the  aame  person,  association,  or  cor- 
poration is  in  poaaesdon  of  a  placer  claim,  and 
also  a  vein  or  lode  Included  within  the  lx>und- 
ariea  thereof,  application  shall  be  made  for  a 
patent  for  the  placer  claim,  with  the  statement 
uat  it  includes  such  vein  or  lode,  and  in  such 
<:ase  a  patent  shall  issue  for  the  placer  claim, 
sublect  to  the  provisions  of  this  chapter,  in- 
-cluaingsucb  vein  or  lode,  upon  the  payment 
of  Ave  dollars  per  acre  for  such  vein  or  lode 
-claim,  and  twenty-flve  feet  ot  suilace  on  each 
aide  thereof.  The  remainder  of  the  placer 
claim,  or  any  placer  claim  not  embracing  any 
T^  or  lode  claim,  shall  be  paid  for  at  the  rate 
of  two  dollBTH  and  fifty  cents  per  acre,  together 
with  all  costs  of  proceediogs;  and  where  a  vein 
ot  lode,  such  as  la  described  In  section  twenty- 
three  hundred  and  twenty.  Is  known  to  exist 
within  the  boondariee  of  a  placer  claim,  an  ap- 
plication for  a  pat«ot  for  such  placer  claim 
which  does  not  Include  an  application  for  tlie 
vein  or  tode  claim  shall  be  construed  as  a  con- 
clusive doclHration  that  the  ckiimant  of  the 
placer  claim  has  no  right  of  possuiaion  of  the 
vein  or  lode  claim;  but  where  the  existence  of 
«  vein  or  lode  in  a  placer  claim  is  not  known, 
:  for  the  plac"  -■-'—  -■    ■ 

9  mineral  ani 

toundariea  thereoL' 

This  section  was  before  us  for  condderation 
In  Reynotdi  v.  Iron  Silver  Mining  Company,  at 
October  Term,1880. 116  U.  S.  687  [29;n41.  and 
also  at  the  present  term,  124  U.  S.  874  [81: 
4661.  As  stated  by  the  court  at  both  times,  it 
makes  provisloo  for  three  classee  of  cases: 

1,  When  ooeappliee  foraplacerpatent,  wlio 
is  at  the  lime  in  tiie  possession  of  a  vein  or  lode 
included  within  its  boundaries,  he  must  state 
the  fact,  Btid  then,  on  paymeot  of  the  sum  re- 
quired for  a  vein  claim  and  twenty-five  feet  on 
«Bch  Bide  of  it  at  $0  an  acre,  and  13.50  an  acre 
for  the  placer  claim,  a  patent  will  issue  to  him 
covering  both  claim  analode. 

3.  Woete  a  vein  or  lode,  such  as  is  described 
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in  a  provloua  section.  Is  known  to  axist  at  the 
time  within  the  boundaries  of  the  placer  claim, 
the  application  for  a  patent  therefor,  which 
does  not  also  include  an  application  for  the 
vein  or  lode,  will  be  constnied  as  a  couduaive 
declaration  that  the  claimant  of  tiie  placar 
claim  has  no  right  ot  pnnnrtmjnn  to  the  vein  or 

8.  Where  the  existence  of  a  vein  or  lode  In  a 
placer  claim  Is  not  known  at  the  time  of  the 
application  for  a  patent,  that  instrument  will 
couvey  all  valuable  mineral  and  other  depoaita 
within  its  Ixiundanes. 

The  section  can  have  no  application  to  lodes 
or  veins  wlthintheboundariesof  aplacerclalm 
which  have  been  previously  located  under  the 
laws  of  the  Uoilea  States,  and  are  in  possession 
of  the  locators  or  their  assigca;  for,  as  already 
said,  such  locations  when  perfected  under  the 
law  are  the  property  of  the  locators,  orpartiea 
to  whom  the  locators  have  conveyed  their  in- 
terest. As  said  in  Belk  v.  Meagher.  104  U.  S. 
379,  233  [26:  786,  7S7j:  "A  mining  claim  per- 
fected under  the  law  is  property  In  the  higttest 
sense  of  that  term,  which  may  be  bought,  sold, 
and  convcved,  and  will  pass  by  descenL"  It  is 
not,  therefore,  subject  to  the  disposal  of  the 

Svernment,  The  section  can  apply  only  to 
les  or  veins  not  taken  up  and  located  so  aa 
to  become  the  property  of  others.  If  any  are 
not  thus  owncu,  and  nre  known  to  exist,  the 
applicant  for  the  patent  must  Include  Uiem  in 
his  application,  or  he  will  be  deemed  to  have 
declared  chat  he  had  no  rirtit  to  them.  8vUi- 
wn  V.  Iron  Silver  Mia.  Co.  lOB  U  B.  680,  651 
[27: 1033, 1080], 

When  can  it  be  said  that  a  vein  or  lode  is 
"known  to  exist"  within  the  meaning  of  the 
section?  In  Reynold*  v.  Iron  Silver  Mining 
Comj^ny,  when  first  here,  the  court  said  that 
it  might  not  be  easv  to  define  the  words 
"known  to  exist;"  ana  as  it  was  not  necessary 
to  determine  whether  the  knowledge  must  he 
traced  to  the  applicant  for  the  patent,  or 
whether  It  was  suiHcient  that  it  was  generally 
known,  and  what  kind  of  evidence  was  neces- 
sary to  prove  this  knowledge.  It  was  better 
that  tbejiuestiona  should  1>e  decided  as  they 
arise.  When  the  case  was  here  a  second  time 
the  court  said  that  the  lancnage  of  the  section 
appeared  to  be  nifflcientiy  Inlelllzible  In  n  gen- 
eral sense,  and  yet  it  became  dilocult  of  Inter- 
preiBlion,  when  applied  to  the  determination 
of  rights  asserted  to  such  veins  or  lodes,  from 
the  possession  or  absence  of  knowledge  at  the 
time  application  is  made  for  a  patent;  and  that 
if  a  general  knowledge  of  ttieir  eslstenoe  were 
held  sufficient,  the  inquiry  would  follow  as  to 
what  would  constitute  such  knowledge,  eo  as 
to  create  an  exception  to  the  grant,  notwith- 
standing the  ignorance  of  the  patentee.  These 
suggestions  indicated  the  difficulties  of  some  of 
the  questions  which  might  arise  in  the  appli- 
cation of  the  statute:  but  in  the  preaent  case 
we  think  that  difficulty  does  not  exist.  Where 
a  location  of  a  vein  or  lode  baa  been  made  un- 
der the  law.  and  its  boundaries  have  been  spe- 
cifically marked  on  the  surface,  so  as  to  be 
readily  traced,  and  notice  of  the  location  is  re- 
corded in  the  usual  hooks  of  record  within  the 
district,  we  think  It  may  safely  besald  that  the 
vein  or  lode  is  known  to  exist,  although  per- 
sonal knowledge  of  the  ^t  rnxs  not  be  poa- 
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cUm.  Tbo  fuiorautlou 
«iili«  tka  locator  to  glre  to  tbe  putilic  must  be 
^ecDwd  Mifflcient  to  icqiuiiit  the  applicant 
wUh  the  <glil«ioe  of  the  vdn  or  lode. 

A  eop3  of  tbe  patent  la  not  in  tbe  record,  m 
we  cannot  speak  podlively  a*  to  Ite  coDteoti; 
tat  tt  win  tw  jKemmed  to  contain  leaemtiou 
«f  ID  velnawlodei  known  to  exUt,  potraant 
to  tbe  statute.  At  any  rate,  »a  alreadV  stated. 
ttooaldnoloaoTej  piopertj  wblcb  hail  already 
peased  to  othcn.  A  patent  of  the  coTemment 
cannot,  an*  more  than  a  deed  of  aDlndlvidual, 
Cnnsfer  wnat  tbe  grantor  does  not  ponocss. 

JkdgautU  aflrmiii. 


JACOB  O.  JOYCE,  Appt.. 

•. 

OHILUOOTHB  FOUITORT  AND  MA- 

OHINE  WORKS  COMPANY  n  u. 

(Sea  8.  a  Beporterl  od.  WI-tA) 

b^ijigtment  qf  letter*  patent. 


•noted  to  JaoobO.Jovoe-—  „  __, 

Wttnx-tooki.— HditUuit  [be  lint  olalm  of  Uie  pUant 
a  limited  toe  pawl  movtng  ^jgrvritf  alone  In  Id- 
cUned  ■lotB,eTooTeaorrurdeeioniieaintl]eIraine: 

tbu  tbe  pawl  In  def  enduitl  Jnok  wlU  ar' '- 

'  •  wlty  alone;        ■-■-■• 


Arpied  Jan.  16,  L 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  tbe  United  States  for  tbe  Southem  Dis- 
trict of  Ohio,  dismiaslog  a  suit  for  tbe  Infringe- 


i  end  Edward  Boyd,  for 
•ppellanL 
(Ho  counsel  appeared  for  appellees.) 

Jfr.  Juttiei  BI»tehfbrd  delivered  the  opln- 
fonol  the  court: 

This  is  a  suit  In  equltr,  brought  in  the  Cii- 
cnlt  Court  of  the  United  Sutea  for  tbe  Soutb- 
«n  Dlitrictof  Ohio,  by  Jacob  O.  Joyce  unlnat 
tbe  ChiUlcothe  Foundry  and  Hachlne  Works 
Omnpsuy  and  P.  M.  De  Weeee,  to  recover  for 
the  infrlDgement  of  letters  patent  of  tbe  United 
States,  Ho.  164,989.  granted  to  Jacob  0.  Joyce, 
Sefitember  IS,  1874,  for  an  ImproTsmeDt  Id 
lifting-jacka,  oo  an  application  filed  March  16, 

He  speciflcation,  claims,  and  drawings  of 
the  patent  are  as  follows: 

"Be  It  known  that  I,  Jacob  0.  Joyce,  of 
Csriide  Station,  Warren  County,  Ohio,  have 
invnted  certain  imi 


invnted  certain  improvements  in  lever-^ks, 
of  which  the  following  is  a  specification: 
"Hy  invention  relatea  to  tbe  pawl  of  such 


it  of  tbe  pawl,  slidinfi  In  Inclinod  slots, 
poovta,  or  guides,  for  the  elastic  aprini  uaual- 
^  employed  to  preaa  it  agalnat  the  teeth  of  the 
ratchet  bar;  and.  second,  to  obtain  greater 
strength  by  dividing  tbe  load  among  several 
teeth  of  tbe  pawl  and  ratchet  bar,  Instead  of 

U7  i;.s. 


Maohikc  WuukB  Ci>. 
In^  U  all  on  one  tooth,  a 


Is  a  vertical  section  of  so  much  of  a  Jack  as  li 
necesaary  Lo  show  my  tmprovemenlsi  and  Fig. 
3  is  a  modification  of  tbe  same,  in  which  tbe 
pins  and  sIoIa  of  Fig.  I  are  exchanged  for  tbe 
(ongue  and  groove  in  Fig.  S. 

"  Referring  (o  Fi^.  1,  A  la  the  pawl,  having 
teeth  that  eugage  with  tbe  teeth  of  the  ratchet 
barB.  DEr  areslotsin  tbe  frame  of  tbe  Jack, 
bicllned  to  the  axis  of  the  ratchet  bar  at  the 
angle  of  about  forty-five  degrees,  in  which  slots 
move  the  pins  0  O'  of  the  pawl  A. 

"The  operation  Is  seen  st  a  glance.    When 
the  ratchet  bar  Is  raised  ita  teeth  crowd  or  slide      [sss) 
the  pawl  up  the  Inclined  slots  out  of  the  way, 
to  as  to  allow  It  to  pass,  until  It  has  traveled 
the  length  of  a  tooth,  whem  the  weight  of  the 

Bwl  causes  It  to  fall  back  Into  the  next  tooth 
low,  readv  to  hold  tbe  ratchet  barat  tbe  point 
gained,  reaoy  for  another  lift,  and  so  on. 

"  In  Fig.  a.  Instead  of  slots  D  JT,  there  Is  a 
tongue,  D,  oo  each  side  of  tbe  pawl,  with  con 
reapondlng  grooves  In  the  frame  of  the  Jack, 
In  wblcb  the  said  tongues  move;  or  tbe  tongues 
may  be  on  tbe  frame,  with  tbe  grooves  In  the 
pawl;  tbe  tooguea  and  grooves  performing  tbe 
same  office  that  tbe  pins  and  dots  do  In  the 
form  of  constmctfon  shown  in  Fig.  I. 

"  Other  modifications,  involving  the  same 
principle  of  operation,  may  be  possible;  but  I 
prefer  tbe  construction  represented  in  Pig.  1.  at 
the  same  time  not  limiting  myself  airlctiy  to 
that,  but  clidmlng  any  equivalent  arrangement 
by  which  tbe  same  objex^  are  accomplished  In 
substantially  the  same  manner. 

"  I  claim  as  my  invention: 

"1.  A  pawl  for  lever  jack  with  two  or 
_  ore  teeth,  and  adapted  to  move  in  inclined 
Blots,  grooves,  or  gtudes  formed  to  the  frame, 
lubalantiaUy  aa  described. 

"  3.  Tbe  combination  of  tbe  pawl  A  with 
Its  pins  CC,  sloto  DD',  and  ratchet  bar  B, 
an  baton  tially  aa  described." 

Each  defendant  put  in  a  separate  answer,  al- 
leging wantof  novdty,  and  setting  fmrtb  sundry 
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Oct.  Tbhm, 


prior  pttlenti  in  wblch  It  wu  Kverred  tbe  In- 
TflDtloD  wu  coDtaiaed,  and  alio  fcivliig  tbe 
*  -andrypriorlnventoTB,    Eech  aoswer 


leDaant  pails  of  lifdog-^kf  In  accordaoce 
Tltb  lettertptteDtof  tbe  Untied  States  panted 
to  Samuel  Moder.  No.  168, 6SS,  dated  October 


11,  1870;  No.  172,471,  dated  JaDuaiy  18, 1876; 
and  No.  194.711.  dated  August  28,  1877.  Ib- 
aue  waa  Joined  and  proofs  nere  taken  on  both 
ridea,  and  tbe  drcnlt  court  dumlased  tbe  bill 
with  costa.  Ita  decialoD  la  rcMrted  in  IS  Fed. 
B^.  260. 

In  the  opinion  of  tbe  drcult  oouit  it  li  said: 
"  The  Bpeclfiation  deacribes,  and  tbe  dntwlnga 
flbow,  a  frame  wltb  puallel  sides,  between 
which  a  Dawl  moTea  in  parallel  slota  in  tbe 
frame,  forming  nililewBys  Inclined  toward 
the  Tertlcall;r-moTing  ratchet  bar.  The  pawl 
la  provided  with  a  series  of  teeth  on  tbe  [ace 
adjacent  to  the  ratchet  bar,  and,  at  opposite 
•Idee,  with  projections  or  luge  engaging  In  the 
inclined  slots  of  tbe  frame.  The  guide  slots 
are  Inclined  at  an  an^  of  4B  degrees  or  tbere- 
ttbouta,  and  tbe  pawl  is  actuated  soletr  by 
graTltr  to  move  down  tbe  inclines,  and  en- 
gage Its  teetb  with  tboae  of  tbe  ratchet  bar; 
and  the  patentee  states,  In  his  spedflcatlon,  as 
oneof  the  objects  of  theinventioD.  bis  purpose 
to  utilize  tbe  gravitjr  of  tbe  pawl  itself,  thus 
arranged  as  a  subetitute  for  a  sprlujt. " 

Tbe  clear  slatemeat  of  tbe  speddcation  in 
this  respect  Is  tbat  tbe  firat  object  of  the  In- 
TcntioD  is  "to  satwUtnte  tbe  weight  of  the 
pftwL  stiding  in  inclined  slots,  gnwTei,  or 
guides,  for  the  elastic  spring  usualtj  emplo;ed 
to  press  It  against  tbe  teeth  of  the  ratchet  bar  " 
Tbe  speciflcatloD  also  sa;s,  that,  "  when  the 
latcbetbar  Is  raised,  its  teetb  crowd  or  slide 


tbe  length  of  k  tooth,  when  tbe  weight  of  tbe 

Ewl  causes  il  to  fall  back  Into  the  next  tootb 
low,  readTtoholdtbeiatabetbar  at  tltepoint 
gained  reaafforanotberllft,aDdsoon."  These 
are  plain  stalemeots,tbattbe  weight  of  the  pftwl, 
mudded  by  aaj  q>ring,  is  to  be  used  to  cause 
the  pawl  to  fall  back  Into  the  oezt  tootb  below, 
after  tbe  ratchet  bar  lus  traveled  the  length  of 
a  tooth,  sncb  weight  of  the  pawl  bdng  employed 
to  presB  it  against  the  teeth  of  the  ratchet  bar, 
in  place  of  toe  use  of  an  elastic  spring  for  that 
purpose.  Tbe  inclined  slots,  grooves,  or  guidss 
formed  in  the  frame,  in  whida  the  pawl  mores 
sre  the  slots  D  IK,  made  la  tbe  frame  of  the 
iu^,  and  "  iocllDed  to  the  axis  of  tbe  ratidiet 
bar  at  tlie  angle  of  about  forty-five  degrees," 
Id  wbich  slots  the  pins  C  C  of  tbe  pawl  mom. 
Tbe  spedflcatton  states  that,  instasd  of  such 
slots  in  the  frame  of  tbe  Jack,  there  mav  be 
grooves  in  such  bame,  one  on  each  ride  of  tbe 
pawl,  Inwhlchalongueoneacbrideoftbepawl 
moves;  or  there  msy  be  tongnee  on  tbe  frune 
and  grooves  in  the  pawl;  tbe  tongues  and 
grooves  performing  the  same  office  that  tbe 
pins  and  slots  do  in  tbe  first  form  of  cotutruc- 
tlon. 

In  tbe  opblon  of  IbedrcuitcourttbefoDow- 
tiustBtement  is  made  as  to  tbe  defendants'  Jack, 
wElcfawe  deem  to  be  correct:  "Tbedeiend- 
ants  mannfactun  a  tack  bavlDg  a  nuoy-toothed 
pawl  iesl&,f  «t  Its  Dottom  upon  a  seat  sli^tly 


inclined  toward  tbe  rack  bar.  and  actuated  bva 
spring  olsoed  behind  it  within  the  frame.  Tbe 
Inclinauon  of  the  seat  Is  not  sufflclent  to  actu- 
ate tbe  pawl  by  gravity,  nor  are  Uiere  any  slots 
or  olber  means  of  guiding  the  pawl  In  the 
sides  of  tbe  frame;  the  function  of  the  inclined 
seat  being  rather  lo  assist  the  spring  in  prevent- 
ing a  bsckward  slip  of  tbe  pawl  when  under 
pressure,  than  to  fsciiltate  the  forward  move- 


Tbeplalntiftclsims  that  the  defendants  oee 
their  spring  to  start  the  movement  of  tbe  pawl 
upon  an  Incline  having  a  lees  an^e  than  that 
mentioned  In  tbe  speclBcation  of  tbe  patent,  and 
emptor  an  inclined  seat  for  the  pawl  to  effect 
tbe  holding  of  the  load,  and  that  tbey  thus  In- 
fringe the  first  claim  of  the  patent  Butweorv 
of  opinion,  upon  the  whole  evidence,  that  in  tbe 
defendants'  Jack  the  spring  is  used  lo  press 
the  pawl  against  the  teeth  of  tbe  ratchet  bar. 
wltbln  the  meaning  of  the  specification  of  the 
patent;  that  the  Jock  made  ay  the  defendants 
would  not  be  and  is  not,  as  constructed  by 
them,  and  pot  upon  tbe  market,  a  practically 
operative  instrument  without  the  use  of  the 
spring;  that  tbe  pawl  in  it  will  not  operate  by 
^vfty  alone  so  as  to  make  It  an  efficient  or 
safe  machine;  and  Lbat  there  are  no  slots,  BTOoves 
or  guides  formed  in  the  frame,  to  guide  tbe 
pawl.  In  tbe  sense  of  the  flist  claim  of  the 
plaintiff's  patent. 

We  concur  with  tbe  court  below  In  holding 
that  the  first  claim  of  the  patent  must  be  limileij 
to  a  pawl  moving  by  gravl^alone  in  inclined 
slots,  grooves,  or  guides  formed  In  tbe  frame, 
and  that,  therefore,  there  baa  been  no  infringe- 
ment of  the  first  claim. 

It  is  not  alleged  that  tbe  second  claim  baa 
been  Infringed. 

Thtdeoneeftit  Oireuit  Oo¥rt  it  uglrmti. 


3.  FRANK  WILLIS  n  u. 

«9ee  a  a  Beparter>s  tA.ei-ll&.\ 

Fhading  in  ^eetmenl—daer^tioH  t/fptvpert)/ — 
limttirrsr — tuffieietiq/  of  wmplaint-^xltitt  <tf 
funnst— mjnsraj  looatHmt. 


thst  tbe.propertf  soiurlit  to 
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wbece  (lie  propert; 

reooverrot  a  tunnel  and 
r  dlsMM,  it  Is  not  aood 

. le  oompulnt  that  the  hMlM 

alleged  to  be  embiaoed  within  the  tunnel  site  loo- 
tJon.  are  noCeoob  sepsiatelv described;  a  statement 
In  the  oomplalntttiat  all  the  lodes  In  tbe  tunnel 
claim  have  bemi  worked  and  mined  br  uie  plaln- 
lUt,  and  its  grantan,oompreben^  every  port  of  the 
wnfora  tor  the  iweotery  ot  whleb  (he  aoHon  b 
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not  iMtldalltlMtaXMdiiilwthatparfodgpoa 
piopwivr.  It  MM  up  •  ttiH»intlie  pWDaKto 
IM  iiiiilw  In  dkpnto.  ■upachir  to  any  otlMr  ola 
wtemt  thctot  Dm  Konrainent. 

&.  'wbantbeMmiplalntBllesMkalatmtoktaii 

Uno  faaC  In  '■"rt*.  It  It  not  food  ■round  at  da- 
■Boivw  Uteteto  HwttlietteRiMnoavnlMSft  tigltt 
■rf  onlr  tJKO  fast  from  ttemoath  of  thotunneL 
Such  allMUon  dosi  not  noder  dw  wIm4o  olabn 
ToldjttMlbMtton  wooM  tw  good  to  tlwoxtaatot 
UnOfeMatleart. 

<L  AllmiHnllaaatlonaantobegoTtnwdt^tlw 
loaalTnkaandanMaoMlnftinM  at  tbo timed  ttie 
location,  when  Koh  looatlon  wu  made  prior  to  Uke 
-———-•  ™ —^-t*!  law  by  Otmgreefc 
'No.  IM.] 

"ff.  JHtmimct  for  wmt  nf 
'  dab.  Motion  to  vaaut 
JudffmtiU  ^dttmima  mAmittti  FA.  7, 1S88. 
Loom  grmUtd  fib.  IS,  1888,  to  JBt  i^MaviU 
atlotibu^  matter  m  eoTUroMng  on  or  be- 
fortMarehi.   AffdaniU  tubmittti  Manih  tO. 


Pr  ERROR  to  the  Ulicnit  Court  of  the  TToIted 
Btatee  fortbe  DMHct  otOolorodo,  to  re 
■  judgment  of  that  court  auBtalning  a  demurrer 
to  tbe  complaint  la  an  action  to  recover  pos- 
EMsioD  of  a  mining  clsini.     Bmormi. 

Tbe  fads  are  atated  Id  tbe  oplofoii. 

jr«a«r>.  Waiter  H.  Smith  and  BUerj/  0.  Ford, 
for  plaiDltff  in  error: 

If  the  tuDoel  cIbItd  of  tbe  plalatifl  were  ex- 
cndve,  it  wa*  not  void. 

Biehmond  Jft'n.  Oo.  v.  Bote,  114  U.  a  STB 
(29:273). 

Locaiioni  are  to  be  governed  bv  tbe  local 
rulen  and  customs  in  force  at  tbe  ume  of 

JaeMam   *.    Bobg,   109  U.  8.  441   (37:9 
Chambert  v.  Harrinfftea,  lllll.  S.  85a(28:4_,. 

(Ko  counsel  appeared  for  defendants  in  er- 
tor  and  no  brief  iras  filed.) 

Mr.  Juttiee  Z4uv«r  delivered  tbe  opinion  of 
Ibe  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
tbe  United  States  for  the  District  of  Colorado 
to  review  a  Judgment  of  tbot  court  sustaining 
a  demurrer  to  tbo  "  second  amended   com- 

Slsiot "  filed  by  tbe  Glacier  Hounl«b]  Silver 
[iolDg  Companv,  plaiotiS  in  error,  aninst  J. 
Pranic  Willis,  Cbarlee  Buckland,  aDtf  Donald 
H.  Frothlngbam,  defendants  in  error,  wbicb 
complaint  Is  in  tbe  words  and  figures  follow- 
ing.  to  wit: 

''  For  second  amended  complaint  tbe  plain- 
llir  complains  and  alleges  that  it  is  a  corpora- 
tion organized  and  existing  under  tbe  laws  of 
the  State  of  Ohio  and  is  a  dllzen  of  tbe  Stale 
of  Obio;  that  tbe  defendants  are  and  each  of 
them  is  a  citizen  of  the  State  of  Colorado,  and 
that  the  property  in  controversj  exceeds  the 
value  of  fOOO. 

"  Plsintur  further  alleges  that  oo  tbe  Slst 
day  of  June,  1860,  one  Joseph  Coley  and  one 
Geoi^  0.  Reeves,  each  being  a  citizen  of  tbe 
United  Stales,  went  upon  tbe  public  domain 
of  (be  United  States,  theretofore  wholly  unoc- 
cnpfed  ti>d  nndalmed,  and  located  on  said  day 
•  tunnel  and  toonel  site  at  the  base  of  Glader 
Mountain,  In  Snake  River  mining  district, 
Connty  of  Summit,  State  of  Colorado. 

"  That  afterwards  and  on  tbe  same  day  they 
W  D.  & 


marked  the  boundariei  of  tbelr  said  locatloii 

and  commenced  to  run  a  ttmnel  into  said  Gl*- 

der  Honntaln,  and,  after  fully  complylngwlth 

the  laws  of  tbe  United  States,  tbe  laws  of  Hm 

Stale  of  Colorado,  and  the  local  rales  and  legi^ 

lations  of  the  •f^m  Snake  River  mining  district, 

they  caused  to  be  madeoot  sndreoorfled  tn  tbe 

reoorder'e  office  of  tbe  County  of  Summit  afore> 

tald  a  location  certificate  of  said  tunnel  claim, 

which  said  certmcate  described  the  locatioit       *T3] 

and  boundaries  of  said  tunnel  claim. 

"That  from  the  day  of  said  location  until 
the  ouster  hereinafter  set  forth,  the  said  locaton 
of  said  tunnel  claim  and  tbeii  grantees  re- 
mained continuoualy  In  possession  of  said  tun* 
nel  clalni,  woAing  and  mining  thereon,  and 
have  expended  thereon  more  than  the  sum  of 
IS.OOO. 

"  That  the  plaintur  is  the  owner  of  tbe  said 
tunnel  claim  above  described  by  locatioD  and 
purchase,  and  is  now  entitled  to  the  quiet  and 
peaceable  and  exclusive  ponecssion  thereof  by 
virtue  of  a  full  compliance  on  its  part  and  on 
the  part  of  its  grantors  with  tbe  laws,  rules, 
and  customs  above  set  forth;  that  the  plaintiff 
and  its  grantors  have  been  In  the  peaceable  and 
undisputed  possession  of  said  tunnel  claim,  by 
virtue  of  such  location,  occupalJon,  pre-emp- 
tion, and  record,  for  more  than  five  years  prior 
to  the  ouster  hereinafter  complained  of. 

"That  plainiUf  and  its  grantors,  for  more 
than  five  consecutive  years  prior  to  tbe  acts  of 
the  defendants  hereinafter  mentioned,  paid  all 
taxes  leeally  or  otherwise  assessed  upon  said 
tunnel  clsim,  and  have  worked  and  mined  the 
same  from  said  Slst  day  of  June,  186S,  up  to 
tbe  time  of  the  acts  of  the  defendants  berdn- 
after  set  forth. 

"  That  tbe  aaii  tunnel  claim  so  located  em- 
braces manv  valuable  lodes  or  veins  which 
have  been  discovered,  worked  and  mined  by 
tbe  ^alntifl  and  its  grantors. 

"  That  the  said  tunnel  claim  was  by  Its  loca- 
tors named  tbe  Silver  Gate  tuonel  claim,  and  is 
described  more  fully  as  follows:  Commencing 
at  the  base  of  sold  Olscier  Mountain  east  tn 
Bear  Creek,  and  running  southeast  and  parallel 
with  Colev  tunnel  tbrou/^h  said  mountain  five 
thousand  feet  from  tbe  mouth  or  starting  point 
of  said  tunnel  at  a  stake  marked  and  in  or  at 
the  moutb  of  said  Silver  Gate  tunnel,  and  two 
hundred  and  fifty  fe^  northeast  and  two  hun- 
dred and  fiftv  feet  southwest  from  said  stake 
or  tunnel  to  its  termination. 

"Bald  tunnel  slie  issltuale  on  Glacier  Moun- 
tain, In  Snake  River  mining  district,  County 
of  Summit  and  State  of  Colorado,  and  Is  five 
thousand  feet  in  length  by  five  hundred  feet  in 
width. 

"Plaintiff  further  alleges  that  while  it  was  4T4] 
In  the  quiet  and  peaceful  posseasion  of  said 
tunnel  claim  and  every  part  thereof  tbe  de- 
fendants, wrongfully  and  without  right  and 
wilhout  consent  of  the  plaintiff,  to  wit,  on  or 
about  the  Sd  day  of  July,  1888,  entered  upon 
the  premises  and  into  etM  tunnel  so  run  by 
plaintiff  and  its  grantois  on  said  claim,  and 
wrongfully  and  unlawfully  ousted  the  plaintiff 
therefrom,  claiming  the  said  tunnel  as  the  War 
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aud  within  nld  tunnel  claim,  and  tlierejn 
wroD^ully  ousted  the  plalniiff  therefrom, 
clalmmK  that  they  bad  diacovered  a  lode  wblcfa 
thej  called  the  Tempest  lode. 

"Tbat  tbe  defendants  bave  ever  rince  hith- 
erto nnlawfnlly  sad  wrongfully  withheld  the 
posieBsloaof  thesaid  premiseaand  tunnel  claim 
from  tbe  plainttS,  to  its  damage  in  the  nun  ol 
91.000. 

"Wherefore  plsintUF  demands  Judgment 
against  tbe  defendants: 

"1.  For  the  recovery  of  the  poaseasion  o) 
Mid  Silver  Gate  tnnael,  tnnoel  bIi«  and  claim. 

"2.  For  the  nun  of  |1,000  damages  for  the 
wrongful  withholding  thereof. 

"8.  ForccsUof  suit." 

The  demnrrei  of  the  defendaats  realed  upon 
tontgronnda: 

"Sirst.  That  the  property  Mnuht  to  be  re- 
covered in  this  action  la  not  deacilbed  by  its  le- 
gal mbdivialons  dot  by  its  metes  and  lioiinda. 

"Second.  That  tbe  iodea  allied  to  be  en- 
toaced  wltbin  the  said  totUMl  site  location,  an 
for  which  a  recovflij  is  asked  I7  the  said  plaii 
tiff,  ue  not  ntentioDed  nor  deKribed,  nor  an 
locatfOB  of  them  or  any  of  them  alleged. 

"Third.  That  said  oomplalnantdoea not  sho' 
any  valid  and  Iwal  ■nhnaUDg  pre-emption  ( 
tocatlon  of  wld  nlver  Oate  tutmel  site. 

"Fourth.  That  the  claim  of  the  said  plaintiff 
lo  a  strip  of  gronnd  S.OOO  feet  In  length  by  500 
feet  Id  width  at  a  tunnel  alle  Is  unwarranted 
[4TB,  and  unprecedented  and  was  not  at  &a  dale  of 
•aid  pretended  locattou  nor  at  aoy  time  sabse- 
quenl  thereto  authorized  by  any  local,  state,  or 
coDgresdonal  law." 

The  opinion  of  the  court  below  is  not  found 
in  Uie  record,  and  we  are  not  advlaed  by  brief 
or  otherwise  as  to  tbe  grounds  upon  which  the 
I4Bti1  court  sustained  tbe  demurrer.  We  must,  there- 
fore, determine  the  Issuea  presented  in  the  case 
by  reference  to  tbe  bill  of  complaint,  and  to 
the  causes  assigned  for  demurrer. 

Pint.  That  the  property  Bought  to  be  rect 
erod  in  tblsaction  U  not  described  by  ils  lei 
subdivisions  nor  by  Its  metes  and  bounds.  1  _ 
do  not  think  this  ground  Is  tenable.  The  com- 
plaint, after  eetting  forth  thelocatioQ  by  plain- 
tUTs  grantors  of  the  tunnel  and  tunnel  site  in 
Snake  River  mining  district.  Summit  County, 
Colorado,  at  the  haae  of  the  Glader  Mountain, 
states  that  thw  Aald  granlois)  caused  to  be  made 
out  and  recorded  In  toe  recorder's  office  of  tbe 
countv  afores^  a  location  certificate  f^  said 
tunnel  claim,  which  said  certiflcate  described 
tbe  location  and  boundaries  of  said  tunnel  claim; 
that  tbe  Bald  tunnel  claim  was  by  Its  locators 
named  the  Silver  Qale  tunnel  claim,  and  Is 
scribed  moie  fully  as  follows:  "Commencing 
at  the  base  of  said  Qlader  Mountain  east  of 
Bear  Creek, and  mnnlngBoutbeastand  parallel 
with  Coley  tunnel  through  said  mountain  five 
thousand  leet  from  the  mouth  or  starting  pobA 
of  said  tunnel  at  a  stake  marked  and  In  or  at  tbe 
mouth  of  said  Silver  Gate  tunnel,  and  two  hun- 
dred and  fifty  feet  northeast  and  two  hundred 
and  flf^  feet  eouthweat  from  said  stake  or  tun- 
nel to  its  termination."  J^ 

We  think  tbls  description  is  sufficiently  plain 
and  distinct  to  enable  the  sheriff  in  case  of  a 
recovery  lo  execute  a  writ  of  poMeaston,  or  to 
enable  «  nrveyor  to  ascertain  the  exact  limits 
of  tbe  locatiML  The  atrict  rule  of  plaadiag 
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modem  practice,  been  relaxed,  and  a  ' 
general  deecriptton  of  the  proper^  held  to  be 
good.  The  provisions  of  state  itatutes  as  to 
tne  description  of  Uie  nremiies  or  metes  and 
bounds  bave  been  hem  to  be  only  directory, 
and  a  description  t^  name  where  the  property 
is  well  known  is  often  sufficient. 

As  to  the  2d  cause  of  demurrer,  we  think 
that,  though  tbe  lodes  alleged  to  be  embraced 
within  the  said  tunnel  site  location  are  not  each 
separately  described,  the  statement  in  the  com- 

C' itthatallthelodesin  Ihetunnel  cl^mhave 
worked  and  mined  by  the  plaintUI  and  its     [M 
grantors  comprehends  every  part  of  the  prop- 
erty for  tbe  recovery  of  which  the  action  la 
brought. 

With  reference  to  the  8d  ground  of  the  de 
murter.  It  is  only  neceasary  to  say  thM  tbe 
complaint  alleges  that  a  valid  and  i^al  bca- 


tlS  held  possession  of  the  same  for  more  than 
five  consecutive  yesisprior  to  theoUBler  by  the  ' 
defendants,  and  paid  all  tbe  tases  during  UuU 
period  legally  or  otherwise  assessed  upon  ttii 
property.  This,  under  tbe  laws  of  Colorado,  : 
would  give  the  plaintiff  a  right  to  tbe  premiaea 
In  dispute  superior  lo  any  other  claim,  except 
that  of  the  government 

Tbe  4th  ground  of  demurrer  la:  "Tbat  the 
claim  of  the  said  plaintiff  lo  a  strip  of  ground 
5,000  feet  In  length  by  000  feet  hi  width  as  a 
tunnel  site  is  unwarranted  and  nnprecodenled. 
and  was  not  at  ibe  date  of  said  pretended  loca- 
tion nor  at  any  time  subsequent  thereto  author- 
ized by  any  local,  state  or  congressional  law." 
Under  §S83S  U.  8.  Rev.  Stat.,  tbe  right  la 
Kiven  to  locate  a  tunnel  3,000  feet  from  the 
face  of  Baid  tunnel,  and  the  right  Is  also  given 
to  Ihe  lodes  discovered  in  said  tunnel  "  In  the 
same  eit«nias  if  discovered  from  tbe  surface," 
which  is  300  feet  on  each  side  of  the  tunnel. 
Doder  tbe  local  laws  of  Colorado  the  right  is 
given  lo  "350  feet  each  way  from  said  tunnel 
on  each  lode  so  discovered.''  1801,  g  5,  Oen. 
Lans  Col.  027.  Tbe  objection  presented  by 
the  demurrer  is  that  tbe  tunnel  Is  0,000  feet  hi 
length,  whereas  the  statute  only  recognizes  a 
right  of  8,000  feet  from  the  month  thereof, 
and  that  this  renders  tbe  whole  claim  void. 

We  do  not  assent  to  this  propodtioD.  Tbe 
location  would  be  good  to  the  extent  of  8,000 
feet  at  leasL  SMmond  Min.  Ot.  v.  Bote,  114 
V.  S.  B7fl.  580  [38: 378, 374].  This  would  be 
trne  bad  the  location  been  made  under  tbemln- 
ing  laws  now  In  force.  It  will  be  obeerved, 
however,  that  this  location  was  made  prior  to 
Oie  pasmge  otany  general  mineral  law.  It  was 
made  In  1800,  taa  tbe  first  genei«l  statute 
passed  by  Congress  on  tbe  niblect  is  that  of 
July  ag,  18«C  -It  Is  alleged  t^  the  plaintiff  in 
error  that  this  location  waa  made  in  accordance 
with  tbe  local  rules  and  costoma  of  mJnen  In 
force  at  the  time  of  the  location,  and  tbat, 
tberefOTe.  snch  hmtion  was  recognized  and 
protected  by  tbe  general  mineral  laws  of  Jnly 
iM,18M,148taL  alL.  SSl.and  tbatttf  lUy  10, 
1878, 17  Stat  at  L.  SI.  This  all^atioD,  however, 
is  denied  by  the  defendants;  but  as  tiuw  loeu 
rules  and  costoms  differ  In  tbe  aeveial  mining 
"-^-' —  -Dtbe  extent  and  diancterof  the 
U3D.S. 
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mine,  the  qaeatloD  cannot  properly  be  deter- 
miDed  OD  demunei. 

The  Land  Depulmeiit  of  tbe  Qoremment, 
■nd  this  court  also,  have  always  acted  upon  the 
nile  that  all  mineral  locations  nere  to  be  gov- 
erned bj  tlu  local  rules  and  cusloma  lu  force  ai 
tbe  time  of  tbe  locatloD,  when  such  locBtioQ  was 
made  prior  to  the  passage  of  anv  raineral  law 
far  CoDgTttB.  Jerniitm  v.  Sirk.  06  tJ.  S. 
4M.  407786:240,2431;  Broder y.lfalomaWaUr 
AUtn.  a>.  101  n.  S.  374,  276  [2fi:790,  791' 
Jaekmm  r,  &iby,  100  TJ.  B.  440,  441  [37:600' 
Chambm  t.  BamngUm,  111  U.  S.  3S0,  SS 
iS»:  4Ea.  4S31. 

We  are,  uwrefore,  of  the  opinion  that  the 
craae  of  action  ia  plamly  and  fully  set  forth  In 
the  complaint,  and  that  the  tadgment  of  tbe 
cooit  below  cannot  be  sustained  on  any  ground 
preaented  by  the  record. 

The  Judffmait  of  ai«  Oireait  Oourt  u  tA«r«- 
flfr0  rrvened.  ana  (A«  eavm  rmnan^td  to  tAaf 
eewrtfer  tuA^irthtr  proetedingi  a*  art  eotttit- 
l«H<  leitik  tMt  opinion.     So  orderei. 


ISMl  OBOROB  FLOWER  ARC  THOHAB  FLOW- 
BB,  Ezra,  of  JAXse  Fimjtxr,  Deceased, 
wi  AL.,  Apptt., 

t. 
CITY  OP  DETROIT  wr  ai. 


Btittuedpatrnt/or  itnptvetd  hydrant*— tnlargei 
claim— rtimtt  iiuMid—crigintU  neeifeation 
'-Jtr^  eiaim  qf  reit»w—laeiM—aaim  antio- 


of  the  relasuad  letlenpfc 

.KTanted  to  Thomas  R.  JUley,  Jr.,  tor 

■o  improTement  In  h;di«ntB,K  Is  stated  ana  Qj  Blined 
that  tlie  oatfns  C  la  moratue,  and  that  sulBoleDt 
aiNoa  la  left  between  tlie  upper  termlDui  of  the 
Baatns  and  the  bead  or  flann  abore  It  to  allow  the 
■■aliialrisltilrilnnsnlTTiiiinflilnim  NoinneMion 
of  aoohaiiannDMDtOTniaoBtatouniloraliown  In 
the  neolAoatioD  or  diawlns  ol  Um  original  patent, 
nilsfa  now  matter,  IntrodUMd  Into  maapeoUca- 
tkm  ot  tlie  letaue,  oontnir  to  tbe  espiea  Inhlbl- 
tkm  <rf  ■Botlon«t^  RerisedBtatatea. 

Z.  Oalmlof  theretaauelatoranlnTentloanotln- 
dloated  or  suggteted  Id  the  oHstaialpBtent;  natnelr, 
0w  indqMDdent  up-and-down  moUrai  of  the  oailng. 

1.  Tbe  itlMued  patent  waa  Inralld,  m  matter  at 
htw.itpoa  a  aomparlMD  of  theorlslnal  with  the  t^ 


APPEAL  from  a  decree  of  tbe  CIrcDit  Court 
of  the  United  Stales  for  tbe  Eastern  Dia- 
trict  of  Michigan^  dlsEolsstng  a  anlt  for  the  in- 
fringement of  reissued  letters  patent  No.  6900 
E anted  March  14, 1876,  to  Thomas  R.  Bailey. 
..for  an  improvement  bihydianla. 
Afflrmeil. 

Reported  betow  In  20  Fed.  Rep.  208. 
Tbe  facta  are  fully  stated  In  the  opinion. 
Mr.  EdwMj^  J.  HOI,  for  appellante: 
It  is  ILe  spedficatioD  which  governs  and  tlw 
drawings  merely  illustrate. 

Sogg  V.  Smattm,  62  XS.  B.  11  How.  687,  600- 
ri8:824,e8S)i  B.  0.  47  U.  8.  6  How.  48S  (13: 

This  is  a  claim  for  a  resutt  or  effect 

Cam  v.  Broan.  89  U.  8.  2  WaU.  820  (17:817). 

The  first  claim  of  the  reissue  la  Identical  wiuk 


I  original 
\  ±B.  B.  1 


B.  21  How.  88  (16:68);  FurbvA-w.  OoiA,%V\ai. 
Pat.  Cas.  668. 

Tbe  claim  la  for  the  hydrant  itaelf  constructed 
and  arranged  as  described. 

Wiwim  T.  Sd»meetadii  A  T.  B.  R.  (h.  * 
Blatchf.  370. 

Tbe  new  parta  are  as  diadnctly  pointed  out 
br  means  of  the  words  "with,"  "and  with,"a» 
if  separately  numbered. 

TwA  V.  BramJim.  6  Blatchf.  96;  Taylor  f. 
Areher.  8  Blatchf.  318;  80*^  t.  f  oofa,  60  U. 
8.  14  How.  SIB  a4:8»4);  Provideaet  Buiber  Oo. 
T.  Gooftgtar,  76  U.  6.  B  WalL  700  n9:068). 

The  record  we 

1  Qreenl.  Ev.  § 
U.  8.  660  (26:806). 

The  records  are  recelTed  In  courts  <A  Jnatioe 
aa  evidence  of  the  facta  stated. 

fioUv.  (?(iJft>iM7,2»n.B.4Pet848(7:88(^ 

The  origlnalaperaOcatlimwaB  clear  enough  t» 
be  imdentood  Iry  ordlnuv  mechanics. 

Hogg  T.  Bmmwn,  47  U.  8.  -  6  How.  478  (18: 
630). 

The  sole  question  Involved,  one  of  foot,  wa» 
forever  settled  by  tbe  comnUsdoner  when  he 
granted  tbe  reissue.  Did  be  act  eiToneoualff 
Thtia  the  only  remedy  was  by  interference  anA 
snit  under  section  4016.    IHa  be  act  corruptlyf 


ui  case  of  a  miatake  under  section  4016,  no- 
limttation  as  to  the  time  of  granttng  a  reiasue  ia- 
prescribed;  it  may  be  done  any  time  during  the- 
lifetime  of  the  patent. 

WU»onf.Bmumm,A6V.  B.  4  How.  S46(ll: 
1141);  Qibton  t,  HarrU,  I  Blatchf.  167;  Curt. 
Patents,  §  386. 

The  first  claim  of  rdsaue  No.  6900  is  a  lim- 
ited combination. 

Com  t.  Brovn,  69  U.  B.  2  Wall.  H20(17:817)-,. 
Bow  V.  MorUMfl  Tlsh.  Pat.  Cn.  086:  (TurL 
Patents,  g  300:  Wiwmt  v.  &A«naeta4y  A  T.  v. 
B.B.  Co.  ^  Bbitchf.  379;  MtOorndek  v.  Bgt- 
mowr.  Id.  840;  Seymovr  v.  MetJormidi,  60  U. 
B.  10  How.  06  (16:057). 


grant  a  reisaued  patent  for  an  invention  sub- 
stantially different  from  that  embodied  in  tli» 
Mlglna]  p«t«iL 
Farter  A  Whipflt  Oo.  t.  Tail  OUkk  Oe.  18» 

i;» 


)v  Google 


SnTBxm  Court  or  t&m  Urttxd  15tatvb. 


O.  a  87,  W,  W  91: 100, 100);  Oiant  Fovxbr 
a.  ▼.  aOifornia  Ambr  fForto,  06  U.  8.  126, 
187-189  (36:77, 61,  m-.  BaO  T.  LanalM.  lOS  U. 


180):  ^(wMm  i£  D.  Mfg.  Oo.  t.  Cbritn,  108  U. 
ft  TB6,  781,  IW  (M.*[{tei2);  Joctm  t,  Cfanin. 
Ml,  104  U.  B.  SS6,  870,  878  ni8:7B6,  7S1,  794]; 
ifiuAf  T.  Km,  Id.  787, 758(36:810,  BIB);  JoAnjon 
T.  FlvtAing  AS.  S.  B.B,(h.  100  TJ.  S.  S38, 647 
(26:llSa,  1165):  ffi»Ii»W  ▼■  iWwrt^  106  U.  8. " 


77);  DopUin*  v.  BuueU,  107  U.  B.  183. 141  (37i 
S&,  S»^:  MeMvTrajf  t.  ifnllMv,  111  U.  8.  »7, 
108(28:865,866):  TanmtdArmsLwniarOa.r. 
Soigen,  112  IT.  S.  669,  667-668  (28:843,  846, 
846);  Own  V.  WiUon,  118  U.  8.  288,  277.  278 
<28:968, 966,  066):  Eaeku*  t.  Bromaaa,  116  U. 
8.  439,  488  (29:419,  428);  /kit.  &Hy«nl,  119 
n.  8.  663,  6«3,  aeS  (80:&44,  S46). 

The  law  of  the  origiDal  itructure  miut  _ .  _ 
tttA;  and  no  kfterthougfat  can  conrert  the  tbtng 
into  what  It  was  not  normallj  desiened  to  be. 

CToBjA  T.  Barker,  106  U.  8. 166, 176, 176(27: 
184, 187);  AmtrieanBeU  7W.  Oo.  t.  DoOear,  17 
Fed.  Rep.  604,  606. 

The  teatimonj  of  a  single  witnesa  cannot 
WBiTBDt  a  court  of  equllT  in  finding  for  the 
'Complainant  against  the  denial  of  d^endant'i 

Teiei/Y.  Leonard,  3  Cliff.  40. 60, 61;  Andrem 
y.  Hyde,  8  Cliff.  616,  623:  CarptnUr  v.  Provi- 
dantt  WaA.  Jnt.  Co.  46  U.  B.  4  Bow.  185,  318 
(11;  881,  M6);  Orant  t.  (Sroni,  34  Beav.  "* 
■637. 

He  who  has  rights  and  sleeps  npon  them 
JusUr  loses  tbem. 

mur  V.  BridgepoH  Bnut  Co.  104  V.  8.  860, 
363.  S66  (26:788-786). 

The  procuremeot  of  such  reissue  at  so  late  a 
date,  and  after,  fears  of  adicrM  practice,  by 
others,  was  uajusi,  unlawful  and  fraudulent. 

Jf<Ktt«M  V.  iiotton  Uachin»  Co.  106  U.  S.  64, 
B8  (26:1032,  1038);  Bantt  t.  FranU.  103  U.  8. 
laO,  165,  toe  (26:1018.  I0I4);  Qagt  t.  Herring, 
107  U.  8.  640,  646  (27:  001,  608):  CkmenU  t. 
OdorUu  EKataling  Apparatvi  Co,  109  U.  8. 
441, 649. 660(37: 1060, lOeS);  TumeritS.mg. 
Oo.  T.  Iheer  Btam^no  Oo.  Ill  D.  8.  819,  826, 
887  (38:442, 444);  WMmmkY.  BaAer.  116  U.  8. 
■96, 100, 101  (29:860, 851);  WhiU  v.  Ounbar,  118 
U.  8.  47,  53  (30:808,  80^;  Nealon  t.  Funl  db 
B.  31f3.  Co.  Id.  878,  ik,  885  (80: 443,  446); 
Matthiwt  V.  Ironclad  Mfg.  Oo.  124  U.  8.  847, 
S51(81:477,  479.) 

The  rule  falnu  in  uno,  /oltv*  *'ii  omnibua 
ehould  be  applied. 

The  Bar,  tiuima  Trinidad.  20  D.  8.  7  Wheat. 
-388,  889  (5: 464,  468):  Unim  Sugar  BtAturv  w. 
Matthittaon,  8  Clift.  689,  654. 

The  conduct  of  Tbomai  K  Bailey,  Jr.,  most 
negatiTe  an;  attempt,  at  this  distance  of  time, 
to  eslabUsb  a  claim  to  such  luTeaiion. 

Atlantic  Worki  y.  Brady,  107  U.  8.  193,  208 
OT:  488,  44S). 

There  Is  nothing  in  regard  to  which  a  witness 
la  pMtre  likelv  to  be  mistaken  than  in  flzInK  the 
dale  at  wliich  a  itansactlon  long  past  took  dace, 

WiUMy.  FUttr,  86  TJ.  8.  IBWalL  ftl,  97 
(81:804.806);  Wing  r.  BietUirdKn.  i  CM.  449, 
468;  SaiBM  t.  Anti*del,  2  Ban.  &  Aid.  10,  S2; 
.•Hne^air  y.  Baelnu,  6  Ban.  ft  Ard.  81,  88,  84. 
17« 


Whenever  a  par^  dedrea  to  ahow  that  hti 
inrenlion  was  prior  to  his  applIcatioD  for  Uia 
patent,  he  must  prove  the  fact  d;  other  Bofflcieiil 


Wing  V.  mehardton,  3  Cliff.  440,  460;  Aim 
V.  CMeago  Mfy.  Oo.  6  Fish.  Pat  Ca*.  180,  188; 
Boirard  T.  (Xritly,  3  Ban.  &  Aid.  467,  4681 

The  application  must  fullj  disclose  the  io- 
Ten  lion. 

Chicago  db  N.  W.  S.  Oo.  y.  Baykt,  97  U.  8. 
654,  563,  684  (94:1058,  1067);  Boston  Mfg.  Go. 
y.Wat,  B.  A  O.  Mfg.  Co.  16  Blatchf.  318,  220, 
22S. 

Usuallf  the  claim  contains  the  words  "as  d«- 
scribed"  or  "subatantlally  as  described,"  or 
words  of  like  import,  which  are  understood  at 
referring  back  to  the  speclflcatioD.  Words  of 
such  Impon,  it  not  exprewed  in  tlie  claim, 
must  be  Implied. 

MUchtU  y.  Tilghmm,  86  U.  S.  19  WaU.  28T, 
801  (22:136, 186). 


This  is  a  suit  in  equltr,  brought  In  the  Cir- 
cuit Court  of  the  United  8tat«a  for  the  Eastern 
DLstrlctof  Michijnn.byJamea  Flower,  Ttiomas 
Flower,  and  Oeorge  Flower,  againet  the  City 
of  Detroit,  the  Fire  Commission  of  the  City  of 
Detroit,  Benlamin  Veruon.  president  thereof, 
and  the  Board  of  Water  (Jomroissioners  of  the 
City  of  Detroit,  for  the  infringement  of  relssiied 
letters  patent  No.  6090.  granted  March  14. 1876, 
on  an  application  filed  February  17.  1876.  to 
Tbomes  R.  Bailey,  Jr.,  for  an  "irapro 


.  .  it  waa  alleged  that  new  □      .  .    _. 

stltuting  any  substantial  port  of  the  alleged  in- 
ventioD  upon  wliich  the  original  patent  woa 
granted,  was  introduced  Into  the  spcciflcaUon 
of  the  reissue,  and  that  the  r«lssue  Is  not  for  tin 
aame  inventiOD  ai  tlu  original  patent,  and  la 

nie  spedficationa  and  claims  of  the  original 
and  of  the  reissue  are  here  placed  side  by  side 
in  parallel  columns,  the  ports  In  each  which 
TO  not  foimd  in  the  other  being  In  Italia 

OHfftnol.  Retnue. 

To  alt  whom  It  may  oon-  "Toallwbomltmajoaa- 
em:  oem: 

Bs  it  known  QaX  I.  T.  Be  It  known  tliat  I,  T. 
R.  BoUar.  Jr- of  Look-  B.  Batley,  Jr.,  of  Look- 
port,  fn  tike  Oountf  of  port,  In  the  County  of 
Nla^ro,  and  Slate  of  Nla^cara.  and  Btata  <tf 
New  YorkftaaTe  Id  vented  Hew  rork,bB  vein  vcDted 
a  new  and  Improved  by-  a  new  and  Imiuvved  far- 
draot  Sre  pluit:  and  I  do  drant  flie  plug;  and  I  do 
hereby  deolara  that  the  hereby  deoiare  the  fol- 
CoUowIhk  i>  a  (ulU  otear  lowing  to  be  a  full,  clear 
and  ezaot  deuriptlon  and  ezaot  deaorlptloD  • 
thereof,  wbiofa  wiD  en*  thereof,  wbloh  win  en. 
-"'-  "--  ikllled  In  the  able oCJWrt  skllied  to  the 
teandDsetbe  aittauMthTnufftDenCtm 

,    .„«renoe   belns  rehUo  to  make  and  use 

hadtotbaaooomnaityhir  the  same.  leferenoe  be- 
formtag  part  Ing  had  to  the  aocom- 
oUcatloii.  panylns  dnwinii.  uMcA 

Jomua  part  of  this  spe- 


Du*  InveotJon  ndatei      TUb 


eonon  niarai      jiub  mvenaon  reuMCi    ...r 

and  tmpnnvd   to  frnprotiMMMt  In  the     [<>"! 

iiutkod   of   eontmuXtng  MMtrKsHDnqfftnphi^ 
Ore  plan  or  hydranla;  orhrdnmla, 
™id  Ou  JM>mt4on  eoniw* 


in  optmiUng  a  ovUnder 

oDtea  In  a  mMoM*  oom. 

— '  In  UW  ai'imiawiMwi 

MmHuHon  ^  pirK 


1ITIT.I. 

),  Google 


Flovkb  t.  Dktboit. 


ing  Oe  ToA  of  \Alth  «  I 

ttmmpoteditadOumaif  < 
nw  of  UteiratTatHiicniMit. 

Fty.  liaaonmaeoainKtf  I 


packlii^TiiiggKroiiailUie  iHOUn^rlnBAVOiiDiIUlo 

Talve,  ■■   ten  U  n  n.  yslTe.  u    Aoum    at    n. 

'^-'-iau     oround     the  Paokliut alwul  the  valva 

I  &  weeanA  br  N>-  iBaltaseanredbraiioUier 

rlnSDUtDiUiaslMi  ling  auto,uai  alio  un- 

under tbe«iid  of  Uietatw  der  (he  end  of  the  tube 

'^uasmlntliedrawtno.  A.ua)loimlD  the  dniw- 

F  repreaenM  Uie  dls-  P  lepretenta   the  dla- 

aharnplpe-lrlUiRBOreir  ohsne pipe, vltli ■  aorew 

for   (be  atmohment  of  for   the    ■naohment  of 

tbehcae.tiid«o«ppleab  the  boee,  and  a  cap  piece 

Cor  ooTerlar   the  pip]  for  ooTsrlug  the    pipe 

Wh«  the  hjramilt  I*  not  when  Iho  hydiant  li  not 


diaot  tube,  from  whloh 


B  la  tbe  horliont&]  m 
Ooa  vhloh  Is  oonnr* 
■Itb  tbe   -nlcr  n 


and    wbloh    form*   Ike   whloh 

ClBl' 


A  lepreeenta  the  bj- 
drant  tube,  from  whloh 
irater  U  dlscbarsed.  B  la 
the  horiioDtal  aeoUon 
whloh  la  ooQueotad  with 
■■  -  main,     and 

form    tbo 


G  la  a  loOM  oaaliv 
arooDd  the  hydraot  tube, 
far  pnMettng  Ou  Uibi 
tram  dUt.  etc  D  li  the 
crllDder  TKlTe.  uMA  ha» 


lu.  aeoiuQdln  a  Kroove, 
aaaMHtn  UUdrowfnaac 
a.  B  ■■  a  rod,  barlDB  a 
acivw  thread  on  Ka  upper 
end.  br  wUoti  tbe  Tiire 
iBopented.  FUaileeve 
Dot,  vMclt  atgaaet  with 
the  aerew  on  uie  n>d, 
iii<itnu  and  loweilni  It 
M  the  nut  le  turned.  This 
out  la  turbed  by  a  wreooh 


Ina  around  the  hjdrant 
tube.  D  la  tbe  oyUoder 
valre.  hooCiut  lla  aeat  at 
Its  lower  ead,  upon  nriC- 
dbte  elaitlc  jMcklns,  ae- 
oured  lu  a  sroove,  at 
ihoipn  at  a.  B  la  a  rod, 
baring  a  aerew  thread  on 

" nd,  by  which 

lopented.   F 

rod  E.  iVKiiff  and  lower- 


r  MMatUt  darina  on 

the  head  a. 
The  sleeve  nut  la  aereuv 
>   ed  In  the  oap  of  tbe  hy- 
L    drant'hT  a  nnllnr.  anfl 


pacUiuc  under  the  luA- 
iDwinUaderatulBnc  box 
B,  Oi  a«ntn  (A«  dnMDOiff. 
J  fa  A  yoke,  wblob  la  at- 
laidtea  to  the  n>^  Rhn  ■ 

and  prevented  troui 
mnuns.  aa  It  muna  up 
and  down,  by  pro jeoUof 

ttSjTKSJijtSftheer. 


•od   perfeet  beailnc  of 
tbenrivBOnttaaeat,  tbe 

PtotWod  la  madsffv 

tbe    OlaidMrn    of    tbe 

waaiii  natnTiiraii  ortfioe 

bMHBib    the  Tttlre    D, 

Mortad  /,  whleb  ortteela 

opened  and  cloaed  br  a 

TalTesMrited  a,  of  aeen  In 

tfecdriMvfiw.  Kttawhv 

«>  tbe  (op  of  thk  nlTe. 

Am  tbe  (vUnder  Tatre 

II  OMoeoda  the  acmilar 

au«a   (    on  Ha   Inalde 

Mrfto   tbe   wins  A  and 

,         niaea  tbe  Talve,  m  teat 

Pfl    In  tbe  dnwtnc,  Otut  al- 

'   '    lowtoff  any  water  whloh 


A,    ibetDbeA,audpcerent- 


pndeothu  luia,  aa  ahoifit 
be  noftoed  that  the  ar> 


lalMdaud  lowered 

out  being  rotated,  tftut 
iMMTtng  a  imlfonn  and 
perfect  bearing 

paeldng  a  temalE 
^turbed. 

ProTWon  li  made  tor 
the  dtaebarge  of  the 
waate  water  bf  an  oilBae 

wbl^  orlfloe  la  opened 
•ndoloeed  by  a  nlye  0. 
A  wlngAttDToirldAl  up- 
on the  top  ol  thla  valT*. 

Aa  tbe 'cylinder  valve 


the  wing  luraiaea 


thenOvi 


diBiit  to  eeoape  through    doum  (hroi 
UMorllloe/aDdaperture  /and  — 


hydrant  to  eeoav- 
through  the  orlHoe 

.   , aperture  K,  Ihua 

1   prcMnttnir  anu  rtttiMmi 


Tbe  tube  A'  k  aeoured 

to  the  horizontal  aeotlon 

B  by  a  ring  nut,  m,  whkh 

.  S..  Book  S3.  1 


for 


Hijetno  MMdMcrlbal 
mvlniiHiNon,  I  claim  tu 
neioanddtefrv  to  mean 

1.  A  hycbant  orisoMr  1.    Jn     eomMnnUon       [Ki 

plug,  tonHriKUd  rub-      tMh  a  luplrant  or  fln       '■ 
ttamalhiaM  ihownond      pluo,aMaelieitimdtur- 
deaerOcct— ItoKtloaoK       roinuHne  ouino  C  anid 

— "'  ■*■ '-  A  and  B       eating  adapud  to  ham 

et/MT,  lu  an  Indeptnientvp-and- 
down  fnoUon  »^^fle^ent 
to  retwlce  (he  entire 
mODenient  imported  bv 
the  upfieoroJ  nf  "■-  — - 
routuHno  eurtA  I 
<n0,   wUhoM    I 


Goti^le 


Bdpsshb  Coukt  or  the  Dnttbd  Btatm. 


I  MA   •    orUadar      mpM-, 


HibtMntlmUr  u  bmta 


UK  hydrant    or  jHug 
proptr,  nManU^v  at 


llM  mrt«  A,  B,  TBlve  □. 
COM  C,  and  stnfflns  box 


&  The  WnibtnaUoH  qf 

_    _  On  hlKlrarrt  or  jlre  plua 

for  the  piiRxiw  tDi*^      ptoe  A,  nipplv  pjpe  B, 

■ai"  TdTe  U,  coMta  C,  uid 

itufflns    box  H,    nil>- 

itarUiaay  u  and  for  tbe 

parpoK  thoton." 

Tbe  dnnlngi  of  theorlflnal  and  of  tbe  fela- 
me  are  klao  here  placed  aue  bj  ride: 


Tbe  maUrlal  difference  between  tbe  deecrlp- 
dve  puts  of  tbe  two  roedflcaUoDi  la  that,  In 
the  reieene,  tt  is  staled  tbnt  the  casing  C  is 
movable,  and  that  sufficient  space  is  left  be- 
tween the  bead  a,  upon  tbe  hydrant  proper, 
and  the  upper  terminus  of  tbe  casing  C,  to  per- 
mtt  of  Bumcient  up-and-down  play  of  the  can- 
ing C  to  allow  it  to  slide  loosely  up  and  down, 
to  accommodate  tbe  upward  and  downward 
moTemeot  of  tbe  earth  during  the  process  of 
freerangand  thawing,  without  anyltabtllty  to 
derange  the  plug  or  hydrant.  Tbe  casing 
couM  not  thoB  slide  loosely  up  and  down,  un- 
less luffldent  space  were  left  betneen  the  bead 
a  and  the  upper  termiaui  of  tbe  casinE.  No 
mggettlon  of  such  arraneeinent  Is  [ouod  in  the 
vpeSflcatlon  of  the  original  patent,  and  tbe 
drawing  of  that  patent  sbows  no  apace  between 
f~jj  ]  tbe  upper  terminua  of  tbe  casing  and  the  bead 
'  or  flange  above  iL    This  ia  new  matter  Intro- 

duced Into  tbe  specification  of  tbe  relesne,  con- 
tra^ to  the  expreaa  Inhibition  of  section  4916 
of  the  Berlaed  Btatutes. 

Claim  1  of  tbe  reissue  Is  for  an  invention  not 
l&dicated  or  suggested  In  tbe  orielnal  patent; 
BBtiMly,  tbe  independent  up-and-oown  motion 
1T» 


such  Independent  up-and-down  motion  of  the 
casing  as  ta  covered  br  tbe  first  claim  of  the 
reiasue,  whfle  the  drawing.  Figure  1,  of  the  re- 


admit of  aucb  independent   up-and-down 

moHon. 

Issue  having  been  joined,  proofs  were  taken 

I  both  ddes,  and  tbe  circuit  court  entered  a 

.  ffiree  dismissing  the  bill,  from    which    the 

plaintiff!  have  appealed.    Its  opinion  accom- 

liea  tbe  reoord,  and  Is  reported  In  23  Fed. 

.1.  293.     It  held  that  the  ndssued  patent  waa 

invalid,  as  matter  ot  law,  upon  a  comparison 

of  the  original  with  tbe  reissue.    We  concur  in 

this  view. 

It  la  sought  to  sustain  the  vaUdlty  of  tbe  re- 
issue by  attempting  to  show  that  tbe  modd 
filed  In  the  Patent  Office  with  tbe  original  ap- 

C"  itlon  exhibited  the  Invention  covered  by  tbe 
dalm  of  the  rdasue.  It  la  doubtful  whether 
that  fact  la  satisfactorily  established.  But, 
InrtapectlTe  of  this,  the  caae  falladirectly  with- 
in the  recent  decision  of  this  court  in  Parker 
A  Whippk  Go.  V.  YaU  Ooek  Oo.  138  U.  8.  87 
[81-.  lOOJ.  It  was  held  In  that  caae  (bai 
what  waa  auggested  In  the  original  specifica- 
tion, drawings,  or  patent  oiBce  model  is  not  to 
be  oondderedas  a  part  of  the  invention  Intended 
to  have  been  covered  by  the  original  patent, 
mileaa  It  can  be  seen  from  a  comuuisoD  of  Iha 
two  patents  that  tbe  invention  which  the  orig- 
inal patent  was  intended  to  cover  embraced  the 
fliinga  tbuB  suggested  or  indicated  in  the  orig- 
inal BpecUlca^i,  drawings,  or  patent  office 
model,  and  unless  the  origual  specification  in- 
dicated that  those  things  were  embraced  In  tbe 
Invention  intended  to  have  beok  secured  bf  tbe 
original  patenL  Bee,  alto,  HoMn  v.  FiA^. 
lan  V.  8.  317  [SI:  TS9].  In  tbe  present  caae, 
it  cannot  be  Been  from  a  comparison  of  the  two 
patenta  that  tbe  original  specmcation  indicated 
that  what  is  covered  by  the  first  claim  of  the 
relane  waa  intended  to  have  been  secured  by 
the  original. 

In  tbe  present  case,  also,  the  reissue  was  not 
applied  for  until  nraily  eight  years  after  the 
original  patent  was  granted,  and  the  reissue 
was  taken  with  the  manifest  intention  of  cov- 
ering, by  an  enlarged  claim,  structures  which 
in  the  mean  time  had  gone  into  extensive  pub- 
lic use,  and  whicb  were  not  coveted  by  any 
claim  of  the  orl^al  patent 

Infringement  IS  alleged  only  of  claims  1  and 
8  of  the  relnue.  As  to  tbe  casing  C  of  thn 
third  claim.  It  cannot,  any  more  than  the  cas- 
ing 0  of  ue  first  claim,  be  held  to  cover  a 
casing  which  baa  the  hidependent  up-and-down 
motion  referred  to.  Such  casing  muat  be  oon- 
atrued  to  be  tbe  casing  exhibited  in  the  draw- 
ing annexed  to  the  original  patent,  that  is,  one 
in  which  tbe  up-and-down  ^y  Is  reatricted  by 
the  overlapping  bead  or  flange.  On  any  other 
construction,  claim  8  Isan  nnlawfu]  expansion. 
In  regard  to  tbe  csslog,  of  what  la  found  In  tbe 
original  patent.  In  addition  to  this.  If  tbe 
canng  of  claim  8  is  only  a  casing  wbkh  has  no 
end  play,  it  Is  antldpated  by  what  Is  shown  in 
letten  pUeot  Ha  1»,9(W,  granted  to  Race  aod 


),  Google 


Tatiab  t.  Hcojoa. 


MaOAeiM  v.  Bolton  Machint  Co.  106  U.  &  H 
[ae:1022]. 
n«<l«crM^(A«  Oireait  Qntrt  i» affirmed. 


IBAAC  TAYLOR  n  u.,  Jpptf.. 

H08BB  L.  HOLHBB  vr  al. 

(See  e.  0.  BepoTter'i  ed.  18V-IMJ 

ihj(  Ay  CDr^poroAiMi  t'n  namei  ef  Mteekhctdtn— 
wWa  not  tuitainabh — Statutg  of  lamitaiiont 
—iachet  in  Cottrt*<(f  Chanttry, 

Uota 

_^ B,  biMMd  oi  br"Uio  oorpomUon  itijeif  Id 

MtowD  lume,  unleoi  nilllolefit  tsmod  ' — ■—■--■ — 
(Iwwilt  br  Um  •t4M)kh«Idei*lt  tbowii. 
1  UHiiotniaataDtraaaonforbriiiirtDKiu 

liTtlieHoakl>olaart,ti>attl>ecorpo>«2loDlt< 

vj  Umtuuioa  fn  tU  oharUT.irbeTe,  br  tbe  lair  of 
in  Bute,  lb  exMenee  wm  ooDtlDued,  tttar  tuoh 
perUd  <a  UtnlntlOD,  fOTthtt  piupoM  of  vtudliisup 
vmamiam  and  oolieotliis  aod  dltbibutUi(  lis  M- 


o  obU  tbe  MookboU- 

1  wiiet«tb*MitwMteoagtat  kftertbalane  of 
huIt  thJrtr  7«an,  darlnB  a  part  of  wbfon  time 
flteoonomoan  WM  In  exMotoe  Mill  opentloa,  and 
It  mat  ba  va  known  an  the  fauta  (tateil,  darlDK  all 
<tf  wUob  ttOM  tb*  OrtHidMiti  baid  tlM  propa^  ad- 
Noalr.  and  DO  Riaalent  naaon  ta  ftrem  ArnUaf 
na  nut  tougbt  earller,-B«liL  that  tba  mt  wm 
tatrad  brttae  Btatnte  of  liStatloiu  and  I^  tbe 
nDoaldoeMneof  laidiea  appUoable  In  oouiti  of 


Chancenr  Imtigbt  by  two 

Gold  Hm  HiniDX  Company,  fortbenualTee  and 
iach  other  atocluiolderi  u  migbt  dealre  to  aiiit« 
witb  tbem,  to  conect  a  mtslake  In  a  deed  to  the 
corporatifMi.  and  to  reooTer  Ita  proper^. 


I^M  <rf  tbne  win  not « Itaelf  bar  ncovny 
h  eqidty,  tntt  the  oonrt  wD),  in  each  caM,  con- 
rider  tlie  paftlciilar  circuniBttuioe^ 

AUon  T.  J««mH.  »4  n.  a  SOS  (24:S«);  rouw 
T  lb  £ir  Oits,  81  C.  B.  U  Wall.  068  (S0:896)i 
ComuOieut  Om.  L.  Int.  Ott.  t.  Bldredge.  102  U. 
8.US(2e:34S);  Ovntmy.  Oama. WIV.  6. 436 
CSSrSSS). 

Tbe  Stfttate  ot  LlmitaUons  conoot  properly 
be  pleaded  on  demoner. 

OttnUtf  T.  JfffermmnBe,  8  McLean,  886. 

Bat  the  oblectlou  that  the  action  was  not 
eMnmenced  within  the  tine  limited  can  only 
bs  taken  by  aniwer. 

Code,  ClT,  Proc.  North  Carolina,  §  138. 

WhoB,  aa  In  tUi  cue.  it  la  shown  that  the 
oOcen  of  a  corporaticm  are  inactive,  equity 
137  C.  H. 


will  listen  to  the  prayer  of  the  stockholder,  and. 
where  the  l«rm  of  corporation  has  expired,  will 
treat  tbe  corporate  property  m  a  tnist  fund  to 
be  distributed  under  the  eye  of  the  court. 

Wood  T.  Dttmnur.  8  Ubson,  806;  Nttitt  ▼. 
Bank  i^Port  Gib*on,9  Smedea  &  H.  618. 

Mr.  Samuel  F.  FUlllps,  for  appeUeea. 

Mr.  Juttiet  MUtor  deitrered  the  ofrinlon  of 
the  court: 

Tbti  is  an  appeal  from  the  Clrciiit  Court  of 
the  United  States  for  Uie  Western  District  of 
North  Carolina. 

A  bill  in  cliancery  was  brouzbt  in  that  court 
by  Isaac  Taylor,  a  citizen  of  tne  State  of  Has- 
sachusetls,  and  Sallie  A.  Howes,  a  citizen  of 
the  Biale  of  New  Jaraey,  as  they  declare,  "for 
tbemBdvei  indlTtdtuUy,  each  m  a  bolder  and 
owner  of  sharsa  of  tbe  capital  stock  of  the  Oold 
Hill  Mining  Oompanv,  as  well  as  for  and  in  be- 
half of  sU  other  atocUioldere  of  the  said  com- 
pany who  may  desire  hereafter  to  unite  with 
them,"  aoainst  Hoses  L.  Holmes,  Reuben  J. 
Bolmee.Ephralm  Manney  and  Valentine  Mao- 
ney,  all  cilizenB  ot  the  Btateol  North  Carolina. 
To  this  there  wm  a  demurrer,  which  was  sus- 
tained, and  a  decree  rendered  dismissing  tbe 
bill. 

The  Oold  HiU  Mining  Company,  according 
lo  the  bill,  WM  duly  incorporated  under  the 
Uws  of  tbe  State  of  New  Yort;  August  SO. 
ieS8;  its  capital  stock  fixed  at  tl.000,000  and 
Its  ebaree  at  the  par  value  of  (0  each.  Ita  term 
of  existence  was  to  be  twenty -fife  yean.  It  also 
appears  from  the  bill  that  shorUy  after  its  ar- 
ganizatioD,  to  wit,  September  1, 1858,  this  cor- 
poration bought  (d  Hose*  L.  Bolmea,  one  of 
the  defendants,  the  Oold  HiU  mines  and  min- 
ing proper^,  consEsting  of  twelve  lots  and  tracls 
of  land  lying  b  tbe  Conottea  of  Rowan  and 
OabaiTus,  In  the  State  of  North  Carolina;  that 
the  company  expended  large  s 

in  tbe  puTsnil  of  ndiil ** 

proTemenla  upon  the  li 
session,  and  that  #20,000  or  thereaboula  was 
raised  by  assessments  npon  its  stock.  It  would 
appear  that  this  was  the  condition  of  affairs  rMll 
before  the  outbreak  of  the  wsr  in  1860,  when  ^ 
tbe  enterprise  seemed  (o  be  a  failure  end  prac- 
tical minine  wu  abandoned.  Tbe  bill  also  set 
up  a  foredoaun  sale  under  a  mortgage  at 
which  the  proper^  wm  puicbased  in  by  Hoses 
L.  Hohnes  and  Reuben  J.  Holmee,  wbo  bare 
had  nndlsturbed  poasesdon  thereof  ever  rinoe. 

It  Is  also  alleged  In  the  UU  Chat  about  July 
1861,  the  officers  of  the  corporation,  which  bad 
been  In  poMesrion  of  the  property,  were  driven 
off  by  the  defendants,  and  that  uereafter,  by 
the  death  and  resignation  of  its  officers  and  di- 


IngB  of  Its  d&ectors  or  stockholders  etuce  the 
year  1863,  to  that  at  the  time  of  the  filing  of 
the  bill  there  wu  but  one  director  of  the  oor- 
poralion  living  and  BurvIvinK,  within  tbeknowl- 
edge  of  compbinants)  and  Ttls  alleged  that  he, 
by  bis  acts  and  doings  and  connections  with 
thedsFendantSginandtouching  pretended  claim 
or  claims  adversely  to  the  interest  of  said  cor- 
poration and  its  stockholders  and  creditors,  has 
rendered  himself  Incompetent  to  assert  and  pro- 
tect the  rights  of  said  corporation  and  of  com* 
plalnants,  aad  hu  refused  and  neglected  and 
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■till  rrfuMs  and  n^lecti  bo  to  useit  aod  pro- 
tect the  Baote. 

One  of  the  object!  of  the  hlU  U  to  comet  an 
alleRed  tnlatake  In  the  origina)  conyevance 
made  by  Hoee>  L.  Holmea,  of  the  lands  on 
which  the  mining  operatlona  wen  conducted, 
to  thbi  coiporation;  the  allegaUoa  being  that  It 
wu  inteDoed  U>  convey  to  ft  a  perfect  title  in 
fee  simple,  wbeteaa,  wanting  the  words  of  Hm- 
itatioo  U)  beira  or  &98i^iie,  and  other  defecta,  it 
did  not  convey  Huch  ■  title.  Theeematleraare 
set  forth  with  la-acti  particularity  and  at  great 
extent  In  the  bill  of  the  complainant,  bututbe 
decision  of  the  court  does  not  turn  upon  them, 
nor  upon  another  question  which  has  been 
raised,  connected  therewith,  as  to  whether  or 
not  one  of  the  deeds  was  delivered  as  an  escrow 
or  absolutely,  we  need  not  here  oonsider  them 
further. 

The  court  below  sustained  the  demurrer  to 
the  bill  upon  two  principal  grounds:  First,  that 
the  suit  was  barred  by  the  ^Utul«  of  Ltmita- 
tioDS  and  by  tbe  general  doctrine  of  laches  as 
[49»1  applicable  in  courts  of  chancery.  Second,  that 
no  sufficient  reason  is  shown  why  the  suilshould 
be  brought  by  two  stockholders  instead  of  by 
the  corporation  itself,  in  its  own  name.  We 
think  both  uf  these  grounds  or  either  of  them 
sufflcicat  to  sustain  the  position  taken  by  the 
coun  below. 

It  is,  however,  alleged  that  tbe  corporation 
itself  is  extinct  by  reason  of  tbe  limitatiOQ 
placed  upon  Its  existence,  under  the  articles  of 
incorporation,  by  which  it  expired  on  the  SOth 
day  of  August,  1878.  But,  nnder  the  laws  of 
New  York,  the  existeace  of  such  a  corporation 
was  continued  after  the  period  for  which  It  was 
limited  for  the  purpose  of  winding  up  its  busl- 
new,  and  for  the  purpoee  of  coUectiog  and  dis- 
tributing its  assets  and  paying  its  debts.  Al- 
though tiie  allegatioD  of  the  nil  Is  that  many 
of  tlH  directors  of  the  company  are  dead,  still 
it  is  shown  that  one  of  them  survives,  and  no 
assertion  is  made  that  there  was  any  applica' 
tion  to  this  surviving  director  on  the  part  of 
the  defendants  tor  the  purpose  of  InsUtutin^ 
anv  proceedings  looking  to  tlie  rectiflcaljon  oi 
tltfs  deed  or  for  the  recovery  of  the  real  estate 
in  North  Caronlia;  nor  does  it  appear  that  there 
was  any  request  made  (o  him  to  bring  any  suit 
dtber  at  law  or  In  cbanceir  for  that  pu^mse. 
No  effort  was  mads  to  call  together  the  stock- 
holders to  take  any  action  on  tbe  put  of  tbe 
oompany,  or  to  elect  other  directors,  or  to  ob- 
tain any  united  action  in  the  assertion  of  the 
olaims  now  set  up. 

Although  there  is  In  the  tdll  a  declatatlon 
that  the  two  complainants  tn  ownen  of  &  mft- 
torlty  of  the  slock  of  the  Gold  Hill  Hlolng 
Company,  there  la  no  statement  as  to  when  or 
how  they  becamo  such,  ot  wlietber  they  wer« 


such  stookholdras  during  the  times  that  injuries 

«d,  of  which  they  now  complain.  In 

regard  to  the  taking  possession  of  the  property 


by  the  defendants,  oz  whether  thev  became 
stockholders  afterwards.  In  short,  there  is  no 
tach  averment  of  their  relation  to  the  cor- 
poration or  of  their  interest  in  the  matter, 
about  which  they  now  seek  relief,  as  brings 
this  action  within  the  principle  of  the  decisions 
of  this  court  upon  the  subject.  Haiedt  v.  Oak- 
land. 104  n.  8.  4C0  [36:8271. 

Under  tbe  Statute  of  Limitations  of  the  State 
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of  North  Carolina,  or  upon  tbe  general  nrinci'    j  ^ 
pies  of  courts  of  equity  with  regard  to  ucbes,    ^^ 
tbe  complainants  are  lurred  of  relief  Id  tbe 
present  case. 

Tbe  mistake  sou^t  to  be  corrected^  whidi  Is 
made  the  foundation  of  the  present  suit,  oc- 
curred in  1863.  This  suitwas  broogbt  in  1683. 
after  the  lapee  of  nearly  thirty  rears,  daring 
an  of  which  time  the  action  mignt  have  been 
brouKbt,  so  far  as  relates  to  the  cori«ctioD  of 
the  uieged  mistake  in  the  deed.  Duriog  seven 
.  .,  , .  -  q[  yjjg  ^Q]g  (t,g  corporation  was 
«andoperatioa;  it  had  the  means 
10  prosecute  inls  suit  and  bad  an  opportunity 
of  knowing,  or  at  least  lis  principal  members 
must  have  Known,  all  the  facts  which  are  now 
brought  to  the  oonsideration  of  the  court,  and 
even  up  to  the  time  when  this  suit  was  com- 
menced there  was  a  director  survivioKwtao  had 
never  been  dlscbarKed  or  redgned.  There  was 
no  reason,  if  stoc^oldecs  were  proper  persona 
to  bring  this  action,  why  proceedings  ebouM 
not  have  been  be^n  by  mem  upon  lite  prac:  i- 
cal  dissolution  of  tbe  company  In  1863,  after 
which  lime,  as  Uie  complainants  allege,  no  oor- 
porate  organiEation  was  kept  up,  no  work  or 
Duress  £ine,  and  no  attempt  made  by  auy  of 
the  directora  to  act  npoa  any  of  the  rights  of 
the  corporation  or  to  exercise  tbeii  authority  in 
the  conduct  ot  its  affairs.  If  we  allow  some 
deduction  for  the  period  of  the  war,  which 
doeed  in  1806,  there  still  remains  the  loag  de- 
lay between  that  time  and  tbe  bringing  or  this 
suit  in  18Sa.  a  period  of  about  seventeen  yean. 
This  lapse  of  time  requires  some  better  account 
in  regam  to  the  reasons  why  this  suit  was  not 
earlier  instituted  than  Is  given  In  the  present 
bilL  It  is  obvious  that  during  all  this  time, 
and.  indeed,  from  the  year  1661,  when,  as  the 
bill  declares,  tbe  defendants  took  possession  of 
tbe  property,  it  has  been  held  by  them  advera»- 
ly  to  the  claim  of  the  Gold  HiU  Mining  Com- 
pany, uid  to  tbe  claim  of  the  compldnants. 
K>)  sufficient  reason  is  given  why  relief  was  not 
sought  earlier.  During  all  this  period  the 
shares  of  the  corporation  seem  to  have  been  of 
no  value,  so  that  the  defendants  may  haw 


for  r^ief  which,  if  sustaioabu  at  ail,  ought  to 
Inura  to  tbe  henedt  of  other  parties.  Olarktv. 
BMrtMn,  85  U.  S.  18  Wall.  498  [SIMM]. 

TheM  questions  have  been  loo  frequently  dia-  [  4M 
missed  In  this  court  to  need  further  comment. 
We  concur  with  the  Circuit  Court  that  the  bill 
Is  without  merit,  and  believe  that  it  was  right- 
fully  dismissed.  The  deam  i*  Oiertfort  af- 
Jlrmsi  

OHICAOO,  HTLWAUEEE  AND  ST. 
PAUL  RAILWAY  COMPANT.  Jjipt, 


UNITKD  STATES. 
(BeeS.  a  BqH)rtar'i  ed.  «]»-40BJ 


L  Seotion  WSt,  Bevlsed  Btatutes,  snUKnlimff  the 

•--■ ' —  " 1  to  make  deduotJona  trom  tho 

,  for  failures  to  parfDim  sarvloe 

raot,  applies  to  all  contiaeton, 

U7  D.  S 


Obhuoo,  H.  a  St.  p.  ft.  Co.  t.  Umited  aTATia, 


biranrdtot«U , 

&  wbMl  tlwre  mn  two  Acta  or  pmTMoM  of  law 
itfUInf  Id  tha  Mme  nibjeot,  effect  la  to  be  1 - 
botbtfihat  be  ptvotimble. 

I.  If  tbe  two  Acta  eie  lepusnant,  the  M 

opcniaaa  a  rvpealef  the  torner  t«  the  m 

ue  npBcDSDOr  only,  but  the  aeoood  Aet  wlU  oi 
operate  aa  auoh  repeal  metetj'  becauM  It  may  r 


I.  If  tbe  two  Acta  aie  lepusnant,  the  Ii 
>1  of  the  torner  t«  the  I 
inly,  but  the  aeooi '  *   ' 
epeal  metetj' bed 
provMooa  of  the 

, d  Dew  pfOTlalona. 

1.  tu  (DohoasM  the  later  Aot  will  operate 
p«el  only  wbrae  It  plalnl]'  appeaia  tM(  It ' 
IcDded  aa  a  (ubetltute  f  or  the  bin  Aot. 


iraddiiei 


APPEAL  from  a  judnneiit  of  the  Court  of 
Claima,  dismianns  tbe  petition  of  tbe  ap- 
pellant, for  monejE  claimed  to  be  unlawfully 
wilbbeld  from  It    Afflrjiud. 
Beporled  below  In  14  (X  CL  13(L 


Stale,  iDd  In  ibe  Stales  of  Illinois,  Iowa  and 
Mianeaota,  and  In  tbe  Territory  of  Dakota. 
Inisn  lleatered  Into  mindrf  contracts  wiib 
the  Poatoffloe  Department  to  trauspoit  the 
Bult  of  tbe  United  Slates  over  its  lines,  on 
ntdally  designated  roote^at  rales  fixed  under 
Ibe  Acta  of  Coogiees  of  Marcb  3,  1873,  June 
12, 1876.  and  June  17,  1B7&  Tbe  petitioner 
tildes  tbot  it  tranaporled  the  mails  upon  all  tbe 
iDQieB  deaignaied  In  accordance  with  the  con- 
tracts, except  when  prevented  bj  the  elements 
or  other  unaTOidablediBBsters;  that  between  the 
latnmn  of  1880  and  the  aprlog  ot  1888,  owing 
lo  mow  blockades,  floods,  and  other  unaTOld- 
■Ue  cauBBS,  wblch  It  was  impoaaible  for  tbe  pe- 
titkoier  to  [nxivMe  against,  it  was  prevented  at 
Tirions  tlntea  from  running  ila  trains  ot  cars 
1^  °^^  ^^  routes,  and  consequently  tho  mails 
*"  Here  delayed  and  accuroolated  until  tbe  cars 
eould  be  got  through;  but  the  petitioner  did 
Itttlly  carry  all  the  mails  over  the  routes,  and 
ta  fregnenUy  as  it  was  possible;  that  the  Post- 
office  DeparUuent  deducted  from  thepay  of  the 
pedilouer  at  direis  times,  during  the  period 
Bnuioiied,  a  terga  sum  of  money,  cUlmiDg  a 
light  to  do  n  beoniM  of  tbe  failure  of  tbe  pe- 
ttUooer  to  transport  tbe  mails  upon  the  oidl- 
ury  schedule  time  for  the  departure  and  arrl- 
vsl  of  the  malls,  notwithstanding  the  failures 
were  owing  to  no  want  of  diligence  or  care  In 
Qie  pedtiooer,  but  were  owfng  wholly  to  tbe 
CBoaes  menUooed;  and  that  such  reductiona 
KDonnted  to  $81,261.86,  which  sum  the  petl- 
tlooer  alleges  ta  unjustly  and  unlawfully  held 
fttnn  it,  uid  Ihemore  asks  judgment  for  the 
snmnM.  A  demurrer  lo  this  petition,  that  it 
did  iM  allegB  fads  sufficient  to  constitute  a 
cuse  of  action,  was  Interposed  by  tbe  United 
BtUnaad  nMaioedtiy  the  court  Judgment 
*M  accordingly  entered  dismissing  the  petition, 
■od  the  peUtwner  appealed  to  this  court 

Hr.  J.  F.  Tmmmworth,  for  appellant: 
A  ststote  Impodng  a  penalty  for  the  commis- 
don  ot  an  aflBose  Is  repealed  by  a  subsequent 
ttalute  Imnoabig  a  less  penalty  lor  the  commis- 
rfcn  of  a  UfAer  grade  <H  the  same  offenis. 

amm y7Sat4, 1  Btew.CAla.) 006. 
U7C.  8. 


A  subsequent  statute,  Incondstent  with  and 
repugnant  lo  the  ptoTisions  ot  a  _prlor  one, 
operates  as  a  Tirtual  repeal  otthe  ola  one. 

U.  8.  V.  Inein.  S  UcLean,  178. 

In  case  ot  two  statutes  relating  to  the  same 
subject,  and  not  in  terms  repugnant  or  incon- 
siaient,  if  tbe  later  statute  is  dearly  intended 
to  prescribe  the  only  rule  wblch  should  gOTern 
in  the  case,  thia  win  be  construed  as  repealing 
the  original  Act 

Barramento  ▼.  AW  16  Cal.  2M;  Bartiet  t. 
Eino,  la  Uass.  G87;  Oommimietalth  t.  Cooiey, 
10  ftok.  87;  JSffrrit  v.  Oroeker,  M  U.  B.  18 
How.  429  (14:310):  i)aneMV.  Fairhairn,  44 U. 
8.  8  How.  686  (11:760);  BtaU  t.  '^hitaorth,  8 
Port  (Ala.)  484;  SuUiam  ».  People,  15  DI.  288; 
SithoU  I.  SotiiVe,  6  Pick.  168;  CommmweaUh 
-   Simball,  SI  Hck.  878;  Sedaw.  Stat  L.  136; 


Implied  repeals  are  not  favored. 

Woodv.  U.  S.  41  U.  8.  16  Pet  842  a0:887)i 
Danm  t.  Fairbairn,  44  U.  8.  3  How.  686 
(11:760);  U.  8.  v.  Tytua.  78  U.  8.  11  WaU.  88 
(30:1S^;  BtaU  v.  BtoU,  84  U.  S.  17  WalL  48S 
(31:650). 

Mr.  Juttiet  Field  delivered  the  opinion  ot 

tbe  court: 

The  deductions  from  tbe  compensadoo 
claimed  by  the  Railway  Company  for  its  fail- 
ure lo  make  the  trips  required,  that  Is,  to  ren- 
der tbe  service  stipulalea,  ot  which  it  com* 
plains,  were  made  by  the  Poetmasler-aeneral 
under  section  8962  ot  the  Bevlsed  Statutes, 
which  is  as  follows: 

"Tbe  PoBtmagter-Qeneral  may  make  deduo- 
tions  from  tbe  pay  ^f  contraclon,  for  failures 
to  perform  service  accoidine  to  contract,  and 
Impose  fines  upon  them  for  oUier  delinquencies. 
He  may  deduct  tbe  price  ot  the  trip  in  alt  cases 
where  the  trip  is  not  performed;  and  not  ex- 
ceeding three  times  ihe  price  It  the  failure  be 
occasioned  by  tbe  fault  of  the  contractor  or 
cairier."  This  section  in  tenns  applies  to  all 
contractors,  and,  standing  alone,  there  would 
not  be  any  serious  coulention  against  tbe  au- 
thority ot  tbe  Poatmaster-Qeneru  to  make  the 
dedui^oDS  complained  of.  It  Isnot  pretended  [^OBI 
that  Ihe  amonnls  exceeded  those  mentioDed  In 
the  section.  It  is,  however.  Insisted  that  the 
section,  so  far  as  apidicable  to  railroad  com- 
panlea,  was  imMaled  by  section  0  of  the  Act  of 
March  8,  1870,  making  appropriations  for  the 
service  ot  the  Postofflce  Department  tor  tbe  fis- 
cal year  ending  June  80, 1^,  which  provides: 

"That  (he  Postmaster-General  sbaU  deduct 
from  the  pay  of  tbe  railroad  companies,  for 
every  failure  to  deliver  a  mail  within  its  sched. 
ule  time,  not  less  than  one  halt  the  price  of  the 
trip,  and  where  tbe  trip  is  not  performed,  not 
less  than  the  price  of  one  trip,  and  not  eicecd- 
Ini;,  in  either  case,  the.  price  of  three  trips: 
Provided,  hneener.  That  it  the  failure  is  caused 
by  a  connecdng  road,  then  only  the  connecting 
road  shall  be  fined.  And  where  such  tailureu 
caused  by  unavoidable  casualty,  the  Poetmas- 
ter-Cieneral,  in  his  dlBcretion,  may  remit  the 
fine.  And  he  may  make  deductions  and  im- 
pose flues  for  other  delinquendea."  80  Btat 
at  L.  chap;  180,  p.  858. 


,,G<Wgle 


B54-M8  SOPJiua  Codbt  or  t 

TUa  Utta  Mctloa  wu  npealed  on  the  lltb 
of  June,  1880,  91  Stat  «t  L.  clup.  906,  p.  ITBi 
and  wctloD  12  of  the  BeTbed  Statutes  provides 
t3M  tbe  repeal  of  a  repesUnK  statute  aball  not 
■erlve  the  original  Act.  It  b,  therefore,  oou- 
teDded  that  tbere  naa  do  statute  in  force  nbfch 
autborlzed  the  deductions  at  the  time  they 
irere  made  between  the  autumn  of  1880  and 
the  n)riDK  of  1888,  during  which  period  (be  al- 
legea  faOnna  in  the  maO  transportation  oc- 

Tbere  Is  a  brief  and  concludTe  answer  to 
this  contention.  Section  8962  of  the  Rerised 
StatutM  is  not  repealed  bj  section  6  of  the  Act 
of  ISn.  Section  SM3  authorizes  a  deduction 
froiD  the  pa;  of  conttacior^  whether  they  be 
natunl  persona  or  corporatlona,  tbe  prioe  of 
the  trip  In  all  casea  where  the  irlp  is  not  per- 
fonnea,  and  notezceedingtbree  times  the  price 
If  tbe  faOure  be  caused  bj  the  fault  of  the  con- 
tractor or  wrier.  Section  5  of  the  Act  of 
1919  sppBea  only  to  railroad  companlea,  and 
haa  apieclal  lefoence  to  failurea  of  delivery 
wiUilD  schedule  time,  and  makes  a  difference 
between  them  and  fiJlures  to  make  the  Iripe, 
t  Altai  leaving  the  piovirion  for  the  latter  aubetautlallv 
L**™J  as  it  U  in  tbe  Beviaed  SUtuies.  When  there 
are  two  Acts  or  provisions  of  law  relating  to 
ihe  same  subject,  effect  Is  to  be  given  to  t^th, 
if  that  be  practicable.  If  the  two  are  repug- 
nant, tbe  latter  will  operate  as  a  repeal  of  the 
former  to  the  extent  of  the  repugnancy.  '""* 
~— -e  aasucti 


E  UarrxD  tiTATBi. 


the  second  Act  will  not  operate  a 


hrqwal 


new  provlstons.  In  such  cases  the  later  Act 
will  operate  asare{Kal  onlv  where  it  plaJnl;  ap- 
pears that  it  was  intended  as  a  substitute  for 
the  first  Act,  As  Mr.  Jvttiee  Story  says.  It 
"may  be  merely  affirmative,  or  cumulative,  or 
auiiliary."  Wood  v.  U.  &  H  V.  8,  16  PeL 
863  [10:9011]. 

The  moat  that  can  be  said  of  secUou  5  of  tbe 
ActoflSTS,  construed  with  reference  to  section 
8M2  of  the  Berised  Statutes,  is  that  it  makes  an 
exception  to  the  provisions  of  that  section,  so 
far  as  railway  companies  are  concerned.  Its 
repeal,  therefore,  leaves  the  orii;inal  section  In 
full  force.  The  repeal  was  before  tbe  failures 
occurred  for  which  the  deductions  coniplained 
of  were  made. 

Jvdgmtnt  afflrmtd. 


HOSLER  SAFE  ASD  LOOK  OOUPAITY, 
Jfpt-. 

MOSLBR,  BAHMANN  AND  IX>MPA2fT. 


MpUsd  tor  hj  aUma  1  and  t'of  No.  Ml,»ia 

TL  Alter  a  pateot  Is  sraiited  for  an  arUote  d*- 
saribed  as  madebr  oaus&w  It  to  mm  tliroaali  aoer> 
tain  method  <:rt  operadan  toproauoelt,  fin  mveotor 
DaQnot  afterwards,  OB  an  inAspeadeiiiappiicatian. 
■BOure  a  patent  for  tbe  msthoo  to  produce  the  IAbo- 
Heal  arUole  covered  bj  the  serious  patent. 

i.  Held  toitber.  that  oblnM  1  and  E  of  No.  nOMD. 
and  tbe  aUm  of  No.  asjx,  are  biTBlid. 


&  Iliere  waa  DO  ezarolae  of  tbe  Inventive  taoaltr 
In  usEnir  a  patlarn  of  Beilble  material.  In  an  old 
and  tuDiUacmeUiod,  to  determine  Utettnes  of  the 
eats  and  tbe  tbmpe  of  tbe  opeolns,  shown  In  tlio 


(Ko.  248.1 
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APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Soutfaem  Dis- 
trict of  Ohio,  dlsmisdog  a  suit  brought  for  tbe 
Infringement  of  letters  patent.    Amrmei. 

Opinion  below  in  22  Fed.  Rep.  Ml. 

Tbe  facts  are  slated  in  the  opinion. 

Mr.  GeoTxe  J.  Homr,  for  appellant: 

If  one  with  a  knowledge  of  the  state  of  tbe 
art  aurreptltioualy  attempts  to  appropriate  to 
himself  what  he  Knows  does  not  belong  to  hlHi, 
he  should  be  estopped  against  a  person  whom 
the  Patent  Office  baa  decided,— as  agalnnt  hla 
claim, — to  be  tbe  original  and  fltst  inventor. 

GrttKuiood  v.  Bradter,  1  Fed.  Bep,  856; 
Patk,  8.  <£  W.  Co.  V.  lAndMay,  %  Fed.  B^.  688; 
flon/'oRi  T.  Wetteott.  16  Off.  Qaz.  1181;  Bolli- 
dag  V.  ftcAAanK,  12  Fed.  Rep.  147;  «  0.  89 
Off.  Qaz,  420;  U.  8.  A  Foreiqn  Balastumdgr 
Felting  Co.  v.  Atbettot  Felting  Oo.  18  Blatchf. 
312;  Shiiter  v.  Davii,  16  Fed.  Bep.  064;  £u» 
tea  V.  Place,  M  U.  8.  606  (34  514). 

The  decision  of  tbe  officers  of  tbe  Patent  Of- 
fice should  not  be  reversed  except  upon  moat 
satisfactory  proofa. 

MeOornh  v.  S>mett,  1  Woods,  190;  Oroudi  t. 
Bpeer,  6  Off.  Qas.  187. 

Tbe  reconls  of  tbe  interference  case  are  com- 

etent  to  prove  tbe  validity  and  value  of  the 
rentiooa  sued  upon. 

Smith  V.  Goodyatr  Denua  Vuleaniit  Co.  98 
IT.  S.  486  (28:002);  EickM  v.  Otto  IS  Fed.  Bep. 
749;  Shutir  v.  Davi*,  ntpra;  U.  8.  Stamping 
Oo.  V.  King,  17  Blatchf.  05;  Hoe  v.  CottreU, 
Id.  046;  Hdliday  v.  Piekhardt,  12  Fed.  Bep. 
147;  (hruotidated  Se^etg  T<tive  Co.  v.  CroAy 
UteatH  Gage  <£  FhIm  Oo.  118  n.  S.  107  (38:938); 
Webtter  Loom  Oil  v.mggint.lWO.  8.  680{S6: 
117^ 

The  burden  of  proof  of  want  of  novelty  rests 
upon  him  who  avers  it,  and  every  reaaonable 
doubt  should  be  reaolvral  arainst  bim. 

Seymour v.Otborw,  78U.8. 11  Wall.  516(30! 
8S);  Walker,  Patents,  §  76  and  casee  dted; 
Bate*  v.  Ooe.  06  U.  8.  81  (26:68);  ImAamuer  v. 
Buerk.  101 U.  8.  647  (26:946). 

Jfr.  J»niBB  Hoore,  for  appellees: 

Merely  bringing  old  devices  into  Juxtapod- 
tion,  and  there  allowing  each  to  work  out  its 
own  effect  wiibout  the  production  of  aometbing 
novel,  is  not  Invention. 

HailtM  V.  Van  Warmer,  87  U.  8.  90  Wall. 

•68  <^M8);  PideeHng  t.  JCcASMiffA.  IM  U. 
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UoflUEB  SAn  Am  Lock  Col  t.  Hoblxr,  BAmumr  A  Oa 


S.  818  (MrTtn)-,  Beekmdi>rfar  t.  Faber.  93  D.  S. 
M7<a8:n9);  Etold^.  Riet,  IM  D.  B.  787 (»: 
91(9;  Sailb  t.  .Jftony  Btota  Oo.  133  U.  B.  566 


Lock  OompkDj,  an  bUo  corponrioD,  agaiiut 
0(1  Uoder,  BAmann  snd  Company,  anolber  Obio 
eorpontloo,  for  the  Infrinfement  of  three  let- 
toe  patent  of  the  United  Btatee,  each  of  them 
cnntBd  to  Hoaea  Hoaler,  oamel;,  No.  37S.B85, 
March  4, 1888,  for  an  ImproTemeot  io  flr^roof 
Hf n,  on  sn  utpljcatlon  filed  FebraarrS,  1 — 
No.  S81,M0,  JnlylT.  1888.  for  an  Improven 


iiona.  on  an  application  filed  Decemi 
1882. 

Tbe  uuwer  denies  that  any  one  of  the  three 
patent!  showa  any  invention,  and  also  denies 
that  Hoaler  wu  the  first  and  original  inventor, 
or  an  inventor  at  all,  of  tbe  alleged  InventionB 
which  the  patents  parpott  to  secure,  or  of  any 
of  than,  and  also  aeniei  that  any  one  of  the 
inventioiut  ha>  any  ntillty.  It  aho  denlee  la- 
fringement,  and  seta  up  various  references  on 
the  queatitw  (d  novelty.  In  reKard  to  all  three 
of  the  peiente. 

A  replication  waa  pat  In,  and  proolf      .  _ 

taken  hy  both  paitlea,  and,  on  a  hearing,  the 

rt  dismlmed  the  bill  on  the  merita.  its  opii 


forth  fofflcieDtly  tbe  nature  of  the 
covered  by  tbe  three  pateata,  and  tbe  contenta 
of  the  spedflcations  and  claims,  and  we  adopt 
Ua  atatement,  as  foUowa: 

"1.  No.  978,085;  application  filed  February 
0, 1888;  lettera  dated  Harch  6,  1883.  The  ob- 
ject of  tbia  invention,  as  stated  in  the  apecifica- 
lion,  la  to  provide  an  improved  means  of  con- 
atructJnK  the  outer  casing,  so  that  the  st^e  may 
be  filled  from  tbe  bottom.  Tbe  front  and  back 
fiamca  of  the  safe  are  formed  from  anxle  ban, 
wliicb  have  one  sldecut  away,  whereUebraida 
of  tbe  comera  ar«  Ui  be  made,  and  the  uncut 
aide  bent  around  to  cloee  the  Joint  in  the  cor- 
ner, and  form  a  frame  with  its  outer  oomera 
rounded.  The  meeUae  joint  at  the  bottom  of 
tbe  frame  la  overlapped  by  a  short  aDgle  piece, 
wbiob  is  screwed  or  riveted  to  the  frune,  unit- 
ing the  Joint.  A  sheet  metal  cover  ia  bent 
around  tbe  top  aides  and  around  the  lower 
rounded  comeia  of  tbe  frames.  TJpon  each 
edge  of  this  cover,  at  tbe  bottom  of  the  safe 
and  between  the  angle  frames,  are  secured  metal 
bars,  which  project  beyond  tbe  edges  of  the 
*'i  cover  to  form  rests  for  the  bottom  plate.  Tbe 
safe  la  made  with  the  cuslomair  abeet  metal 
box  forming  the  interior  receptacle  and  secured 
to  tbe  cut  metal  door  frame  In  the  usoal  man- 
ns.  The  top  of  the  caster  frame  conforms  to 
the  carve  of  tbe  rounded  oomers,  and,  after 
tbe  bottom  plate  ia  pushed  into  its  place,  the 
innerlmlta  whidi  aecnte  tlie  casterframee  paaa 
throng  tbe  bottom  plate  which  thev  secure 
and  toe  angle  framea.  The  patentee  aoet  not 
claim  tbe  bent  angle  framea  nor  the  safe  com- 
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poaed  of  theae  framea  and  tbe  sheet  metal  cover 
bent  aroimd  d>em  (the  aame  being  shown  and 
claimed  Inr  htm  in  an  appUcatioo  then  pend- 
Ing),  but  limits  bia  claim  to  tbe  combinatloD, 
tn  a  fireproof  aafe,  of  tbe  framea,  the  sheet 
metal  cover,  bent  around  the  top  ildea,  and 
lower  comers,  wltb  projectiog  metal  bars,  and 
removable  bcrttom  plate,  aaPatantiaUy  aa  de- 
scribed. 

"S.  No.  281,M0.  TUt  patent  dtffen  from 
No.  278,085  In  that  a  partlcnlar  description  is 
given,  in  the  apecification,  of  tbe  cuts  In  tbe 
ride  of  the  angle  bar,  where  tbe  bends  are  to 
be  made;  but  the  patentee  speciflea  that  tbe 
shape  of  the  cut  may  be  varied.  It  only  being 
essential  that  auffldent  metal  be  cut  away  on 
one  side  lA  the  angle  bar  to  permit  the  other  or 
nncut  side  to  be  bent,  the  cut  nearest  the  un- 
cut aide  bdng  in  the  form  of  a  curve  or  curves, 
so  that,  when  laid  uncut  ride  ia  bent  to  form 
tbe  comer.  It  will  bear  upon  and  be  supported 
fay  the  ctirved  end  or  portion  of  the  cut,  and 
thus  be  rounded  bya  curve  rimllar  to  the  curve 
of  the  cut    The  claims  are  as  follows:  '1.  An 


bar,  one  of  tbe  sides  of  which  is 
ing  a  curve  facing  the  uncut  side,  whereby  said 
UDCut  side  may  be  bent  to  bear  upon  said  curve 
to  form  a  rounded  comer.  2.  An  aagle  bar 
for  safe  frames,  consisling,  substantially  as  be- 
fore set  (ortb,  of  a  right-angled  iron  bar,  one 
of  tbe  sides  of  which  is  cut  anuy,  with  curved 
cuts  meeting  a' right-angled  cut,  wberebv  the 
uncut  side  may  Ik  bent  to  fom  rouodea  cor- 
ners. 8.  In  a  safe,  the  combloatioo  of  the 
front  and  back  frameB,  formed  of  single  bent 
angle  bars,  faaviog  one  side  cut  away  to  leave 
curved  ends,  upon  nbich  the  uncut  side  is  bent 
to  form  roundKl  corners,  and  a  metal  sheet,  E, 
bent  around  and  secured  to  said  frames  to  form 

describe 


"8.  No.  388,186,  dated  August  14,  1888,  ap- 

cation  filed  December  11,  1883.    Tbe  chilm 
^  as  follows:  'The  herein  described  process  of 


bending  angle  Irons,  which  consLsIs  in  cutting 
away  a  portion  of  one  web  by  a  cut  which  sev- 
en the  two  webs  at  their  junction,  for  a  dis- 
tance equal  to  tbe  are  of  tbe  comer  to  be  beet, 
and  ranovea  sufficient  of  metal  in  front  of  the 
ringle  part  of  the  uncut  web  to  permit  the 
same  to  bend  to  tbe  desired  angle  and  to  Insure 
the  edges  of  the  opening  meeting  to  form  a 
close  Joint  aa  the  bar  la  bisnt,  substantiaily  as 
shown  and  described.'  In  the  speciflealion  tbe 
rides  of  the  angle  bar  are  designated  by  the  let* 
ten  A  and  B.  A  represents  the  uncut  web, 
and  B  the  cut  web.  The  outer  opening  of  the 
cut,  0,  Is  made  by  lines  at  angles  of  forty-five 
degrees  to  the  edge  of  the  web,  so  that,  when 
the  bar  is  beat,  the  edges  of  this  opening  meet 
each  other  in  a  true  miter.    The  inner  opening, 


It  meets  the  opening  0,  extending  Inward  from 
the  edge  of  B,  and  within  converging  lines 
(tbe  letter  X  suggesting  the  shape  of  the  entire 
opening,  excepting  that  the  outer  opening  ex- 
tends nearly  to  the  angle  of  the  bar),  has  a  dove- 
tailed shape,  boundeo  by  curved  lines  described 
from  points  upon  the  miter  line  and  the  face  of 
the  uncut  web  A.  The  curved  ends  of  the  web 
,    IM 
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bent,  m&kijsg  a  doee  Joint.  Ilia  patenlM  stales 
in  the  BpeciDcatioD,  that 'the  dutpeottbaopcD- 
tngor  cutaway  portions  of  web  B  may  be  Tuied 
at  will,  so  Ions  aa  Che  meetiog  line  or  lines  be 
not  extended  ocjond  the  n)ace  bounded  by 
the  rounded  comer,  and  the  edge  lines  ex- 
tended \i'  web  A.'  The  angle  han  cut  out  as 
described,  it  is  stated  in  the  spectflcatton,  maj 
be  bent  to  the  proper  fotm  by  the  machine  rep- 
resented by  Fig.  6  in  tlie  ftCCOmpaDylng  draw- 
ings. 'In  this,  E  Tcpresents  ametal  block  hav- 
ing upwardly  projecUneddes  screw  tapped  to 
reoeiTe  nlantping  screw  B".  The  opposite  cor- 
nera  of  the  block  are  lounded  to  fit  the  Inner 
curve  of  the  desired  comer,  O  la  a  loose  block 
of  IroQ,  between  wbfch  and  (be  side  of  blockB 
the  uncut  web  A.  la  clamped  by  screw  F,  the 
other  web,  B,  resting  on  Uie  block,  the  cutaway 
part  over  the  rounded  comer:  by  force  applied 
to  the  protecting  end  of  the  bar  It  Is  bent 
around  until  the  severed  edges  meet  in  a  close 
joint.  The  angle  bar  beiein  shown  Is  not 
claimed  here,  as  It  Is  the  subject  of  a  pending 
application.' 
"The  safes  described  in  these  patents  are 


The  patentee 
Ing  part  of  let- 
IEIB1.IV.  •ui.uiv,  •HBivsivin  MIS  invention  safes 
were  filled  m>m  the  back,  and  that  bis  safe  'can 
be  completely  finished  before  the  filling  is  put 
In.  The  fiiUnK  adds  greatly  to  the  wdghL 
Much  latior  In  Dandling  is  therefore  saved. 

The  opiolon  of  tbe  circuit  court  then  pro- 
ceeds to  say;  "For  the  purposesofthls  suit  tbeee 
diree  patents  may  be  conddered  us  one,  con- 
taining all  theclalms involved.  As  counsel  (or 
comp^inant  auggests,  the  claims  are  for  sep- 
arate anddistiDct  but  not  for  independent  in- 
ventions, at  least  so  far  as  the  manufacture  of 
safes  is  concerned.  They  might  have  been  all 
included  in  one  appllcsUon  bad  tbe  patentee 
chosen  to  so  present  them. 

"The  first  and  second  claims  in  letters  patent 
No.  281 ,040  BicforananKlebarfor  safe  frames, 
consisting  of  a  right-angled  iron  bar,  one  of  the 
Mes  of  which  IB  cut  away  (tbe  cuts  tielng 
curved  and  meetioK  a  right  angled  cut),  leav- 
ing a  curve  facing  the  uncut  dde,  whereby  said 
uncut  dde  may  be  bent  to  form  a  rounded  cor- 
ner. The  patentee  states,  in  the  specification, 
that  be  is  aware  'that  it  baa  been  proposed  to 
make  protecting  comer  pieces  for  safes  from 
angle  iron,  from  one  side  of  which  atrlansular 

Cie  was  cut  out  to  permit  the  opposite  sue  to 
d.'  He  also  states  that  'the  shape  of  tbe 
cut  to  permit  the  angle  bar  to  be  bent  to  form 
rounded  comers  may  be  varied  without  depart- 
ing from  the  principle  of  my  Invention,'  etc. 
In  the  drawings  accompanying  tbe  specifi- 
cation formlnfr  part  of  letters  patent  No. 
888,186,  figure  0  represents  a  templet  of  card- 
boud  or  tnin  sheet  metal,  which  the  patentee 
states  be  uses  todetermine  about  tbestuipe  and 
die  of  the  notch  or  cut  which  It  b  necessary  to 
make  to  admit  of  tbe  bar  bdng  bent  to  any  de- 
sired angle  and  to  make  a  oomer  of  any  desired 
curve.  The  templet  is  of  the  shape  and  size  of 
■  aectioD  of  the  angle  bar.  One  web  is  severed 
by  a  cutat  right  angles  tolts  edge;  the  two  webs 
an  then  sevued  at  their  junction  tor  some  dls- 
184 


tance  upon  each  side  of  thecut;  then.bybendlns 
the  web  so  that  tbe  cut  edges  will  pass  eacb 
other,  the  templet  may  be  bent  to  any  curve  or 
angle  desired,  and  the  lines  of  the  cuts  requked 
to  make  the  proper  shape  of  opening  in  angle 
bars  to  be  bent  to  the  same  curve  or  angle,  I 

marked  and  fixed  upon.    Bush  use  of  tbe  tern-  | 

pletas  a  pattern  is  nothing  new.  It  is  dearly 
shown  by  the  testimony,  that  cuttiog  an  open- 
ing in  one  web  of  an  angle  bar  to  permit  tbe 
bending  of  the  bar  to  an  angle  or  curve  wbs 
known  and  used  before  the  date  claimed  by 
complainant's  assignor  forbia  invention.  Dif- 
ferent shapes  of  cutaandopeuiDgs  are  shown  in 
exhibits  put  in  evidence  by  respondents.  Ud- 
lees  the  precise  cuts  and  aliape  of  openlne 
shown  in  the  drawing  attached  to  tbe  spedo- 
cetion  forming  part  of  (he  letters  patent  are  ' 

patentable,  the  claims  are  worthless.  But  the 
patentee  shows  how,  bv  the  use  of  a  pattern  of 
flexible  mBteriiU-'«n  old  method,  and  ^miliar 
as  the  use  of  tbe  canjenter's  miter  bos — be  de- 
termines tbe  lines  of  the  cuts  and  tbe  shape  of 
the  opening.  In  this  lliere  is  no  exercise  of  th« 
inventive  faculty;  it  is  only  what  would  occur 
to  a  mechanic  oi  ordinary  skill.  Moreover,  if 
tbe  precise  lines  of  cuts  and  shape  of  openuig 
sboWD  in  the  drawings  were  patentable,  the 
palentee  does  not,  as  we  have  seen,  so  limit  hia 
claim,  but  seeks  to  cover  variatlona,  wblch  be 
says  may  be  made  without  departing  from  the 

Enndple  of  bia  Invention.  Claims  1  and  9  In 
iters  patent  No.  281,040,  and  theclalm  In  let- 
ters patentKo.  288,136,  are  thenfore  adjudged 
to  be  invalid. 

"As  to  tbe  combination  claim,  bdng  the  onlT 
cl^m  in  letters  patent  No.  278,565,  and  claim  3 
In  letters  patent  No.  381,640,  they  are  oU,  ex- 
cepting only — and  this  is  not  material — thai  tbe 
precise  Unes  of  cuts  and  the  shape  of  tbe  Open- 
ing of  the  angle  bar  are  not  found  in  nfec  of 
prior  manufactme.    Tlte  sheet  metal  cover  is      [Sfl 


piBW  ±jj  ULaiuim  ui  iiw.  «iOjUou,  bid  uiu.      a^ 

respondent's  exhibit  A  and  the  depodtion  of 
John  Hurst.  The  safes  in  the  manufacture  of 
which  they  were  used  were  square  cornered,  as 
was  then  Uie  fashion,  but  that  Is  not  material. 
When  the  angle  frames  were  bent  tbe  comers 
were  round,  and  then  heated  and  hammered ' 
upon  both  sides  of  tbe  coroera,  to  make  them 


and  Lock  Company,  and  in  that  year,  probably 
also  in  1878,  by  Hall's  Safe  and  Lock  Company. 


round  cornered  safes,  but  the  change  from 
square  cornered  safes  waa  only  a  change  in 
form.  The  combination  is  nothing  more  than 
an  aggregation  and  falls  by  the  application  of 
the  rultnga  in  Hailei  v.  Van  Warmer,  87  U.  H. 
20  WalL  858.  868  [22:  241.  848];  Seekenjotfer 
V.  ffliftw,  02  U.  8.  847  138:  719],  and  Pttkenno 
V.  IfyOuOowh,  104  U.  S.  810, 818  [96: 749, 7S1  f 
The  bill  is  diamissed  at  complalnant^s  costs.'^ 
It  Is  apparent  that  tbe  claim  for  the  process, 
in  No.  283,186,  is  merely  (or  the  process  or 
method  of  cutting  away  and  removing  tbe 
metal,  so  as  to  permit  of  the  bending,  and  of 
doing  the  beiullng,  and  of  producing  tbe  dose 
187  0.  S. 
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..  alandSofNo.  281.M0.  In  other 
cUtmB  1  and  8  of  No.  281,640  are  eacli  for  .  _ 
mrticle  piodoced  by  a  describcil  metbod  or  pro- 
c(«a,  and  the  claim  of  Na  263,186  is  for  such 
method  or  process  of  producing  audt  Drticle. 
The  method  is  a  purelj  mecbanical  method. 
No.  £81,640  was  applied  for  more  than  eleven 
months  before  No.  SS3.186  vas  applied  for,  and 
RssUsued  tweoly-eigbt  da; a  before  No.  2S8,186 
was  inued.  There  was  no  patentable  inrenlion 
m  No.  288,186,  when  it  waa  applied  for.  In  Tiew 
of  what  was  applied  for  by  claims  1  and  2  of 
No.  881,640.  After  a  patent  Is  granted  for  an 
KTtfcle  described  aa  made  by  cau-sinc  it  to  pass 

[S8>1  tbrourh  a  certain  method  of  operatwn  to  pro- 
duce ft.  aa,  Id  this  case,  cuttiue  away  the  metal 
in  a  cerlaju  manner  and  then  bending  what  is 
left  in  a  certain  manner,  tbe  ioTentOT  cannot 
afterwarda,  on  an  independent  application,  se- 
cure a  patent  for  the  method  or  process  of  cut- 
ting awaj  tbe  metal  and  then  bending  it  ao  as 
.to  produce  the  Identical  article  <xiverea  by  tbe 
prerjona  patent,  which  article  was  described  in 
that  patent  as  in^>duced  by  the  method  or  pro- 
ceaa  aonght  to  be  covered  by  taking  out  tbe  sec- 
ond patent 

Tbe  circuit  court,  in  lis  opinion,  said  that 
tbe  nae  of  the  templet  shown  In  Figure  S  of  No. 
SS8,186,  as  a  patleni,  was  not  new;  that  cutting 
an  opening  in  one  web  of  an  angle  bar,  to  per- 
mit the  bending  of  the  bar  to  an  angle  or  curve, 
ma  bnown  ana  used  before  the  date  of  tbe  pa- 
tentee's invention;  that  diSerent  ehapea  of  cuts 
and  openings  were  shown  in  exhibits  put  in 
evidence  by  the  defendanti  that  the  claima  in 
goeation,  namely,  claims  1  and  2  of  No. 
181,040,  and  the  chilro  of  No.  SSS,136,  were  in- 
valid,  unless  tlie  precise  cutsaod  shape  of  open- 
ing shown  in  tbe  drawings  were  paten  table;  tbat 
there  was  no  exercise  of  the  Inventive  faculty 
In  luiag  a  pattern  of  flexible  material,  In  an  olil 
and  familiar  method,  to  determine  the  tines  of 
the  cots  and  tl>e  shape  of  the  opening;  and  that 
the  patentee  had  sot  limited  hU  olalms  to  the 
pnoae  lines  of  cuts  and  shape  of  opening  shown 
In  the  dtawinn.  but  had  staled,  in  the  spedfl- 
catloDOf  No.  281,640,  that  tbe  shape  of  the  cut 
to  permit  tbe  angle  bar  to  be  bent  to  form 
nonded  comers  might  be  varied  witboul  de- 
puting from  tbe  principle  of  the  Invention. 
We  concnr  in  tbe  view  that  claims  1  and  3  of 
Na  S81.840  and  the  chdm  of  No.  288,186  are 
Invalid  for  the  reaaotu  thus  given. 

Aa  to  the  cbUm  of  No,  8T8,08S  and  claim  8  of 
No.  881,640,  which  areaaimsto combinations, 
tbe  oidnion  of  the  drcoit  coort  states  that  thofte 
claima  are  old,  except  in  the  ImmaleriH]  point 
that  the  precise  lines  of  cuts  and  the  shape  of 
ti>e  opening  in  the  angle  bar  are  not  found  In 
safes  of  prior  manufacture;  that  the  sheet 
metal  cover  Is  old,  being  shown  In  defendant's 
exhibit,  "St  Louis  Bafe;"  that  tbe  bars  C  and 
lower  removable  plate  D,  forming  part  of  the 

[3C31  claim  of  No.  378,565,  are  old,  it  being  immate- 
rial that  tbe  safes  In  the  manufacture  of  which 
they  were  used  were  square  cornered,  the  eor- 
DSTS  of  the  angle  framea,  when  l>ent  having 
betn  nrand,  and  having  been  then  made 
square  by  heating  and  hemmering  tbe  metal 
on  both  sides  of  the  comers;  that  fireproof 
W  V.  8. 


safes  bad  been  Dlled  from  the  bottom  as  early 
as  1879;  that,  alibough  tbe  patentee  was  the 
Qrst  to  employ  the  combination  claimed  in  the 
manufacture   of  round    cornered  safes,    the 

change  from  square  cornered  satea  was  only  a 
chan^  in  form;  and  that  tbe  combination  woa 
nothing  more  than  an  aggregation,  and  fell 
wilbin  tbe  rulings  of  this  court,  in  Ibe  cases 
cited,  that  sucb  an  aggregation  was  not  patent- 
able. We  think  these  views  are  correct. 
T/ic  decree  of  the  dreutt  Chitrt  itafirmed. 


JOHN  HOLLAND,  A^., 

MORRIS  S.  SHIPLET  bt  ai,..  Doing  Bud- 
ness  aa  the  SniPLuv-TiasBLi.  Hasofaot- 
UHiNo  CoitPAnr, 

{See  8.  C.  Beporter's  ed.  SMI-89SJ 
Letten  patent— whm  invaUd. 
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Improvements  In  lead  holders  forpenallB,"  it  ai 
npfiTlnB  Dpon  the  ftoe  of  plaintiff^  speclllcatloit 
that  there  were  alraadr  in  use  lead  lioldliig  tubes- 
tor  penuilB  with  two  or  more  ainla  at  the  lower  end, 
so  as  to  form  elasHo  cUmpInB  llasers.  cloelog  upon 
the  lead  \>j  meaas  of  a  sUmng  sleeve,  aa  well  ss- 
tubes  with  a  single  ilot  and  an  Interior  screw 
thread.— Seld,  Uiatthe  slots,  the  eorew  thread  wlt^ 
In,  and  the  outer  sleeve,  beliut  all  old.  end  tbe  om^ 
binatioQ  of  twoor  more  slots  with  we  sleeve,  mr  of 
B  single  Blot  wttb  the  sorew  thread,  brine  also  old. 
It  required  do  Invention  to  make  two  or  more  slot» 
In  a  tube  tbieadedbuldo  and  sleeved  outside. 

[No.  24B.] 
Argued  April  IS,  18S8.    Deoided  Mag  U,  1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  Stales  for  the  Southern  Dis- 
trict of  Ohio,  dismissing  a  snit  for  the  Infringe- 
ment  of  letters  patent  lor  Improvements  in  lud' 
holders  for  pencils.     AffirjiCed. 

The  facts  are  stated  by  tbe  court. 

Jf  r.  Qeorir«  J.  Mnrrari  for  appellant: 

It  is  dear  that  defendants  device  embodle» 
the  invention  covered  by  the  two  claims  of  com- 
ptalnaut's  pateoL 

Imhaeuter  v.  BverJc,  101  tJ.  S.  647  (80:945);. 
Bata  V.  Coe,  98  U.  S.  87  ^:70);  BUmehardf. 
Patnam,  75  C.  8.  8  Wall.  4!»  (19:488). 

Complainant  was  entitled  to  a  decree  in  ac- 
cordance with  the  prayer  of  the  bUl. 

Sharon  v.  Bia,  23  Fed.  Rep.  28;  Pelerton  ▼, 
BimvkiTu,  2JJ  Fed.  Hep.  466;  thffln  v.  Ogden,  66- 
n.s!l8  WalLiaO<ai:831), 

MtMT*.  B.  B.  Wood  and  BdviaTd  Boyd,  for 
appellees: 

A  sale  of  the  thing  patented  to  an  agent  of 
the  patentee,  employed  by  blm  to  make  the 
porcnase,  on  account  of  the  patentee,  is  not, 
per  te,  an  lurringcmeot. 

Bi/am  V.  BvUard,  1  Curt  100;  Ourt  Pstents, 
4th  ed.  g  800. 

Mr.  Jvttioe  Grajr  delivered  the  opinion  of 


(tilty  fortbeinMngementof  lettetHDft- 
. .  ited  to  the  plaintiff  January  89, 1884, 
for  "imioovemenlsinleadboldetsforpencils,''' 
which  (omitting  the  diawinp  and  the  ezplaii» 
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Hon  of  tbem)fiiUT  shows  tbe  invention  clalme<L 
»nd  tbe  fonn  td  leul  holdera  or  lead  tubes  pt» 
Vlotulf  la  OM  and  known  to  the  patentee,  as 
follows: 

"The  object  of  mj  present  invention  is  to 


"Lesd  tubes  now  In  common  nse  are  usually 
•Jotted  at  the  lower  end  to  form  elastic  clamp- 
ing fingers,  which  flngers  are  closed  upon  the 
lead  near  Its  point  end  br  a  sleeve  or  a  lube 
which  moves  longltudlDall;  over  the  fingers. 
These  fingers  are  either  smooth  upon  tbe  in- 
side, or  terminate  at  tbeireodsin  sbarp Inward 
inoJectlonB  or  claws.  The  first  kind  soon  be- 
comes so  smooth  that  tbe  lead  slips  bock  when 
borne  upon  In  the  act  of  writing;  and  tbe  sec- 
ond frequently  lireaks  the  lead  when  tbeclamp- 
fug  sleeve  is  tixbtened  up,  and  when  tightened 
up  carefuUy  the  lead  often  breaks  in  use  when 
wiltine  with  tbe  pencil  inclined.  I  overcome 
both  theae  objections  by  making  a  fine  screw 
thread  within  tbe  lower  end  of  the  tube,  before 
It  is  slotted  to  form  the  clamping  floors." 

"Tbe  clamping  flngeis  may,  instead  of  being 
screw  UireadM  upon  tbe  inside,  be  serrated  or 
roughened  to  accomplish  the  ssme  result;  but 
tbe  screw  thread  is  much  better,  because  by 
this  means  a  untformlv  even  rougheued  surface 
1398)  can  be  made  within  the  lower  end  of  tbe  tube 
at  comparatiTely  small  expense;  and,  as  these 
pencils  are  designed  to  take  the  place  of  the 
common  lead  pencil,  tbe^mustbemadacbesply 
to  insure  their  introduction  into  general  use. 

"I  am  aware  that  IL  Is  old  loproride  a  pencil 
case  for  holding  ordinary  lead  pencils  with  a 
sliding  ring,  to  which  aresecuredspringclamps 
having  their  holding  surfaces  serrated,  and  hav- 
ing their  shanks  bent  to  approach  each  otber, 
then  Jut  outwardly  and  oownwardly  at  their 
free  ends,  so  that  a  ring  slide  may  be  moved 
upon  said  shanks  to  cause  tbe  free  ends  of  the 
clamps  to  grasp  or  release  a  pencil;  and  I  am 
also  aware  that  It  la  old  to  provide  the  lead 
holding  tube  of  s  pencil  with  an  interior  thread 
and  a  single  slot.  I  therefore  do  dc>  claim 
eltfaei  of  uieae  devices. 


tube  for  pencils,  conrasling,  suhstantiaUy  as  be- 
fore set  forth,  of  a  tube  provided  at  one  end 
with  iniemnl  or  female  threads  and  Cwoormore 
lonntudinal  slots  U>  form  threaded  flogera. 

''2.  TbecombiDBtioo,  with  the  lead  tube  pro- 
Tided  at  one  end  with  inlemai  Ihreadsand  two 
or  morelongitudinal  slots, of  a clampinK  sleeve 
adapted  to  be  adjusted  upon  tbe  slottea  end  of 
the  tube  to  press  the  threaded  fingers  upon  a 
lead,  substonliallj  as  described." 

It  thus  appears  upon  the  face  of  the  plaintiff's 
speciflcaiion  that  Ihcic  were  already  in  uae 
lead  holding  tubes  for  pencils  with  two  or  more 
slots  at  tbe  lower  end,  so  as  Co  form  elastic 
clamping  fingers,  closing  upon  the  I^  bv 
cieanB  of  a  sliding  sleeve;  ss  well  as  tubes  with 
«  ringle  slot  and  an  Interior  screw  thread. 

The  slots,  tbe  screw  thread  within,  and  the 
vuter  sleeve  being  all  old,  and  the  combination 
of  two  or  more  dots  with  the  sleeve,  or  of  a 
single  slot  with  the  screw  thread,  being  stso 
old,  it  Is  loo  clear  for  discussion,  that  to  make 


two  or  more  slota  In  a  tube  threaded  iaside  and 
sleeved  outside  required  no  invention;  and  it  la 
therefore  imneceasarv  to  consider  the  evideDO* 
upon  the  question  wbetber  the  pUlatUt  wui  tbe 
flrst  person  wbo  did  Uul 


HEKRT  HBRRMAN  bt  m.,  Ptfk  '»  B^.. 

CHARLES  K.  UILLBK  n  al.,  Bitm.  ot 
Chkoteb  a.  Abtkub,  Late  OoUeotor  of 
the  Port  of  Nkw  Tokk. 

(Bee  S>  (L  "  Hamnan  v.  Aiihar,"  Beporter's  edL 

ExeaH^  dutiM—mideTux—gveition  ^Jiut. 

L  In  an  aotlon  to  recover  mooeri  exacted  m  ez- 
oenlve  dutiea  on  tbe  Import&tlon  ol  giiods,  eivl- 
denoe  oDered  bf  defendant  to  shoir  that  tbe  gooda 
Imported  boi«  a  slmillaida  to  other  Boods  In  the 
mwkM  on  which  aspeoiflodntjwaa  bid,  Md  ad- 

a.  EM  further,  that  the  question  ol  etmlUtadei 
waaone  of  foot,  under  the  droumatanoea  of  tho 
case,  oodshould  have  been  submitted  to  t>»  hip* 
under  proper  iDslruetloiis;  and  that  It  wi 
theoourt  to  directa  verdict  fort*--  '-' 

[No.  260.] 
Argutd  April  iS,  2838.    DeaOad  May  U,  1883. 

Er  ERROR  to  the  Circolt  Court  of  the  United 
SUies  for  the  Boutbem  District  of  New 
York,  to  review  a  verdict  for  the  defendant 
in  an  action  to  recover  duties  illegally  exacted 
on  goods  imported.    BeftrmL 

The  facts  are  fullv  slated  In  the  opinion. 

Mtttr*.  Biep/wn  O.  Olarkt  and  Edwin  B. 
Smith,  for  plaintiffs  In  error: 

Upon  the  plaintiffs  was  thrown  the  burden 
of  showing  error  on  the  part  of  the  collector 
in  this  assessment. 

Arthur  v.    Unkart.  H  U.  9.  ]18(M:768), 

As  to  the  new  Issue  raised  bv  tbe  government 
upon  the  trial,  the  burden  of  proof  was  upon 
thedefenae. 

Chung  Funs  ▼.  KeUy,  14  Fed.  Rep.  04S;  8. 
a  8  Bawy.  *1B;  Kenntdy  v.  Hartrarift.  9  Fed. 
Rep.  18;  SOMT.  mOUr,  17  Fed.  Rep.  224. 

Any  action  of  the  collector,  appraisers,  or 
cnstoms  officers,  which  is  proved,  by  admissible 
tesiiroony,  not  to  be  in  accord  with  law  or  fact 
is  insufSdent  to  displace  the  value  declared  on 
the  entry. 

BampmmT.  Peatlee.Vl  V.  8.  20  How.  S7« 
(15:  1036);  MorM  v.  Laiermce,  8  Btatchf.  123; 
FnMori  v.  Maxwell,  Id.  8T4;  Arthur  v.  Morgan, 
W  n.  8.  601  (28:  827). 

Tbe  appraisal,  to  tupeiaede  the  Invoice,  must 
be  correct." 

Murphy  v.  Amtm,  96  tl.  8.  181  (24;  778). 

An  inquiry  as  to  the  reaemblance  of  goods 
raised  a  new  issue,  outside  thepleadinga. 

MeEyring  v.  BuB.  16  N.  T.  804;  Q>dd  v. 
SathboM,  19  N.  Y.  87.  89;  Wmow  v.  Sardm, 

JQ  Iff    V    9fW  • 


upon  tbe  very  conclusion  to  be  ascertained  D 
the  Jury,  was  a  nullity. 

BaberUon  v.  Bbix-k,  IS  N.  H.  109;  OoneoriB. 
B.  Oo.  T.  QrtAy,  S8  N.  H.  287;  AvteMm  Jm. 
Oo.  V.  Barmer,  2  Ohio  St,  tfS, 

U9V.& 
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Hebbhak  T.  HtLUR,  XXB. 


HTic  Minn  f n  tlis  IIut- 

&fmaltitf  T.  thedrM.  101  U.  a  278  (M: 


pnldtamtaed, 

jito.l09n.B.  1M(2«:1S1V 

Wben  the  now  article  la  twice  ennmenited 
the  lowfT  nie  id  dn^  most  preTaD. 

Arllntr  ▼.  BumMd,  H  V.  B.  IW,  180  (24; 
T78);  AwO*  t77iU«.  «  IT.  a  28  WalL  874 
(2ft:  47V  Afomon  T.  .irlAun  103  U.  8.  211  (86: 
147);  J&bT.  Jrtftw,  108  U.  S.  4B1  («:  620); 
Barter  t.  &»«8, 107  TI.  8.  617  («:  490}. 

Jfr.  O.  A.  ianka,  Botieitor-Qeit.,  for  de- 
fondaDli  In  error. 

Jfr.  Jmtiet  BlatoUbrd  delivend  the  opin- 
ion of  the  court: 

Thb  \a  an  actioa  at  law,  brongbt  b/  Henr; 
nernnao,  Cbarlea  Stembacb,  and  Abrabam 
UemDBD,  Bgainat  Cbmtei  A.  Artbnr,  Ooltector 
of  Cnatama  at  (be  Port  of  New  York,  In  the 
Saperlor  Court  of  the  Cit^  of  New  York,  and 
reiDOTed  1:7  thedefoodant  into  the  Circuit  Court 
of  the  United  8Ut«a  for  the  SoaLhero  District 
Of  New  York,  to  recover  tbe  earn  of  $SGT,  al- 
leged to  have  been  exacted  1:7  the  defendant 
from  the  pUatUtl  u  esceniTe  duties  on  the 
importation  of  good*  made  of  calf  faairand  cot- 
toA,  tn  the  Port  of  New  York,  in  Norember, 
1870l  At  the  trial,  ticfore  a  Juir,  the  court  di- 
rected a  verdict  f<v  tho  defendant,  which  wu 
rendered,  and  a  Judgment  was  entered  for  (he 
default,  for  coata. 

It  appeaia  bj  the  UQ  of  aceptloiui  that  the 
goodewerede«cribedfntbelnToic«Handeiitriea, 
•OHM  as  "brown  calf-balr  eealskio,"  some  u 
"brows  calf-hair,"  sod  some  hb  "brown  calf- 
hair  lustre."  The  duties  were  aaaeaeed  at  50 
centa  a  pound  and  SS  per  cent  ad  talorem,  as 
iipon  goods  made  of  wool,  hair  and  cotton. 
Tbu  Buutwuient  took  place  under  tbe  provisloo 
of  schedule  L  of  section  2S04  of  the  Revised 
SUtutea  <p.  471,  2d  ed.),  which  was  as  follows: 
"Wooleo  (Joths,  woolen  ahawb  and  all  man* 
ufaetmes  of  wool  of  evei?  deturlptlon,  made 
wboIlT  or  in  part  of  wool,  notherein  otherwise 
provloed  for:  Bftr  cents  per  pound,  end,  in  ad- 
dition thereto,  tnlrty-flve  per  cenium  ad  va- 
lortm,"  The  erldence  showed  that  tbe  goods  In 
fact  contained  no  wool,  the  wani  being  of  cot- 
ton and  tbe  fUHng  of  cow  or  calf  balr.  There 
were  IS  cases  of  Uie  goods;  those  tn  18  of  tbe 
casta  cost  under  40  cents  a  pound,  and  those  In 
the  remaining  case  cost  over  40  and  under  60 
CCTtsa  pound.  TbeplaintUbproteetedagainst 
the  liquidation,  because  the  goods  were  re- 
turned bv  the  appr^ser  as  a  mannfecture  of 
wool,  heir,  and  cotton,  and,  aa  such,  liable  to 
a  duty  of  60  cents  per  pound  and  8G  per  cent 
ad  taloTtm,  and  claimed,  in  the  protest,  that 
I  he  goods  were  a  manufacture  of  cow  and  calf 
hair  and  cotton,  and  liable,  under  section  2409 
and  the  last  paragraph  of  schedule  A  of  section 
2S04  {p.  481,  9d  ed.),  to  a  duty  of  8S  per  cent 
adtatonm,  as  partlj  manufactured  of  cotton; 
or  elseliatuetoadutyof  SOpercentodealofMn, 
itnder  the  provision  of  schedule  H  of  section 
S->04  (p.  478,  9ded.),ss  follows:  "Haircloth 
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known  as  'crinoline  cloth,'  and  aD  other  mao- 
ufoctures  of  hair,  not  otherwise  provided  fw: 
thirtr  per  centtun  ad  talotm^'  8e<^lon  2W0 
provided  as  follows:    "  There  shall  he  levied, 


material,  quality,  texture,  or  the  ose  to  which 

" ""-  applied,  to  any  article  enumerated  In 

,  OS  cbaiveable  with  duty,  the  same 

rata  of  duty  which  is  levied  and  charged  on 
the  enumerated  article  which  it  moat  resembles 
in  anv  of  the  particulara  before  mentioned; 
and  if  any  nonenumerated  artlde  equ^y  re- 
sembles two  or  more  enumerated  aitldea,  on 
which  different  rates  of  du^  are  chatMable. 
there  shall  be  levied,  collected,  and  pSd,  on 
such  noneoumeraled  article,  the  same  rale  of 
duty  as  is  chargeable  on  the  article  which  it  re- 
sembles paying  the  highest  duty;  and  on  all 
articles  manu&ctured  from  two  or  more  ma- 
terials, the  du^  shall  be  assessed  at  the  high- 
est rates  at  which  any  of  its  component  parts 
may  be  chargeable.  The  last  paragraph  of 
schedule  AorsecUonlMM  read  thus:  "(&lton 
braids,  InsertlngB,  lace,  trimming,  or  bobblnet, 
and  all  other  manufactures  of  cotton,  not  other- 
wise provided  for;  ihiiiy-Cve  per  centum  ad 
vatortm."  In  claiming  that  the  duty  should 
have  been  85  per  cent  ad  ratorem,  reference  was 
made  to  the  last  clause  of  section  2490,  as  pro- 
Tiding  that,  as  tbe  goods  In  question  were  man- 
ofaclured  from  cotton  and  hsir.  tbe  duty  wss 
assessable  ut  the  highest  rate  at  which  dtoer  of 
those  two  component  materUs  was  chargeable, 
and  that  the  highest  rate,  being  86  per  cent  ad 
valorem,  was  Imposed  on  the  manufacture  of 
cotton,  under  tbe  last  paragraph  of  schedule  A 
of  section  2504.  The  further  claim  of  the 
plaintiffs  was  that  if  the  goods  were  not  thus 
liable  to  a  duty  of  85  per  cent  ad  tal^rem,  as  a 
manufacture  of  cotton,  they  were  liable  to  a 
duly  of  30  per  cent  ad  talarem,  as  a  manufac- 
ture of  hair,  under  the  above  quoted  proTiaion 
of  schedule  M  of  section  2504.  The  plaintiff's 
counsel  read  In  evidence  a  dectsion  of  Qte  Treas- 
ury Department,  made  in  1874,  to  the  «Sect 
that  cau  bsir  and  cotton  goods  were  held  to  be 
dutiable,  under  section  24B9  of  Ifae  Revised  Stat- 
utes, at  the  highest  rate  at  which  any  of  their 
component  parts  was  chargeable,  namely,  cot- 
ton, and  not  under  tbe  providon  for  manufao- 
tures  of  hair.  This  would  have  riven  a  duly 
of  85  per  cent  ad  tatorem,  jBut  it  clearly  ap- 
peared at  tbe  trial  that  the  duty  assessed,  of  60 
cents  a  pound  and,  in  addition  thereto,  85  per 
OEOtad  TaloTfm.  was  assessed  under  the  errone- 
ous view  that  tbe  goods  contained  wool. 

Tbe  plaintiffs  having  Ihua  shown  Ibat  tbe 
liquidation  made  was  illegal,  whether  the  prop- 
er duty  should  have  brcn  35  per  cent  or  octy 
80  per  cent,  tbe  defendant  sought  to  support 
the  validity  of  the  asfcssment  of  duties  which 
be  bad  made,  under  Ibe  first  clause  of  section 
3499,  before  Quoted,  that  "ibercsball  be  levied, 
coUecied,  ana  paid,  on  each  and  every  non- 
enumerated  article  which  bears  a  similitude, 
either  in  material,  quali^.  texture,  or  tbe  use 
to  which  It  mar  bespplied,  to  anv  article  enu- 
merated in  this  title,  as  chargeable  with  doty, 
the  same  rate  of  duly  which  Is  levied  and 
charged  on  the  enumerated  article  which  It 
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mt  that  the  goods  tn  qneatloD,  composed  of 
cow  or  calf  balr  and  cottoD,  were  a  Donenu- 
merated  article,  and  that  the*  boreaBlmfUtude, 
in  the  particulars  Tnentioa«l  In  section  2499,  to 
articles  eouinerated  as  cborgeatile  witii  dutj 
UDder  tbe  followiae  provlsioa  of  Bchedule  L  of 
section  3504  (p,471,Sded.), namely:  "FlannelB, 
blaokcls.  bats  of  wool,  knit  goods,  balmorals, 
woolen  and  worsted  ^arna,  and  all  maaufac- 
tares  of  tevexy  descnption  composed  wholly 
or  in  pait  of  worsted,  the  hair  oi  tbe  alpaca, 
goat,  or  other  like  animals,  except  such  as  are 
composed  In  port  of  wool,  noi  otherwiae  pro- 
Tlded  for,  valued  at  not  exceeding  fortr  cents 
taSTI  ^^  pound:  twenty  oenia  per  poond;  valued  at 
ismj  gtiove  forty  cents  per  pound  and  not  exceeding 
■izty  cents  per  pound;  thirty  cents  per  pound; 
valued  at  above  sixty  centa  per  pound  and  not 


exceeding  eighty  cents  per  pouod:  forty  cents 
per  pound  1  valued  at  above  eighty  ceota  per 
pound:  fifty  centaper  pound;  and,  iu  addiuon 


thereto,  upon  all  the  above  named  articleB, 
thirty-five  per  centum  ad  vaiorem." 

It  was  Boueht  to  be  shown  by  the  defendant 
that  the  gooi&imporledfn  this  case  bore  aaimll- 
itude,  in  some  one  of  Ibo  puliculjira  men- 
tloned  in  section  2499,  to  goods  which  had  pre- 
viously been  in  the  market,  of  twoclassea,  one 
composed  of  wool,  hair,  and  cotton,  and  the 
other  composed  of  goal's  hair  and  cotton,  al- 
though it  appeared  distinctly  that  the  goods 
involved  in  twelve  of  tbe  casea  in  question  coat 
under  40  cents  a  pound,  and,  in  this  view,  such 
of  then)  as  bore  a  simililude  to  tbe  goat's  hair 
and  cotloQ  goods  would  have  been  dutiable  at 
only  20  cents  per  pound  and  8C  per  cent  ad  ea- 
larem,  insteaa  of  50  cents  per  pound  and  80 
per  cent  ad  valormn;  and  that  the  goods  in  the 
remaining  case  cost  over  40  and  under  60  cents 
a  pound,  and  so  would  have  been  liable  to  a 
duty  of  only  80  cents  per  pound  and  89  per  cent 
ad  valorem  instead  of  SO  cents  per  pound  and 
85  per  cent  ad  valorem. 

The  witnessea  on  the  issue  thus  raised  were 
all  Introduced  on  tbe  part  of  the  defendant 
When  both  parties  had  rested,  tbe  counsel  for 
the  defendant  moved  the  court  to  direct  a  ver- 
dict for  the  defendant,  on  (be  ground  tfaat  the 
evidence  was  clear  and  undisputed,  as  to  the 
two  classes  of  prior  goods,  namely,  the  wool, 
hair,  and  cotton  gooch,  and  the  goat's  hair  and 
cotton  goods,  that  those  goods  existed  and  sub- 
ItaDtiallv  reaemhied  In  every  Important  partic- 
ular the  imported  goodsinquesItoD.  Theconrt 
granted  the  motion,  Mid  directed  a  verdict  in 
favorof  the  defendant.  The  plaintiffs  excepted, 
and  have  brongbt  a  writ  of  error  to  review  the 
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e  plaintiffs  objected  and  excepted  to  the 
Introduction  of  tbe  testimony  ar  to  similitude 
offered  by  the  defendant,  on  tb<  ground  that  it 
was  incompetent,  irrelevant,  and  immaterial, 
and  on  the  further  ground  that  the  defendant, 
having  baaed  his  assessment  on  the  view  that 
f8481  thegoodscontalned  wool,  could  not  now  beper- 
mitted  to  Justify  the  aaseasroent  on  any  other 
ground.  Butwethlnk  thatthisoblection  was 
property  overruled.  The  suit  was  Drought  for 
an  illegal  exaction  of  duties,  and,  if  the  law  in 
force  at  the  time,  properly  interpreted,  Justlfled 
the  exaction  of  the  duties  imposed.  It  was  com- 
petent for  the  defendant  to  show  it  at  the  trial. 
Tbe  nmipUliit  aUc^jesthat  tbe  defendant,  as 
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collector,  exacted  aa  dnUea  lo  much  xaoaef 
that  the  true  ixttf  i^a*  only  so  mudL  and  that 
the  plaintiffs  clum  to  recover  the  difference. 
The  answer  alleges  that  tbe  amount  of  money 
collected  from  tbe  plaintiffs  vras  Uke  amount 
due  from  them  to  the  United  States,  according 
to  the  rate  of  duty  imposed  by  law  upon  the 
goods  in  question.  Tids  did  not  confine  tbe 
uaue  solely  to  the  question  whether  there  was 
wool  in  tbe  goods. 

It  appeared,  In  the  course  of  the  testimony 
put  in  by  tbe  defendant,  that  two  of  the  three 
samples  of  the  prior  goods  introduced  by  him 
in  evidence  cost  over  80  centa  a  pouna,  tbe 
goafs  hair  In  them  being  that  of  the  mohair 
goat,  as  was  also  the  goat's  hair  in  the  third 
sample:  and  that  the  mobalr  fibre  came  from 
the  alpaca  goat,  and  was  sometimes  a  foot  in 
length,  but  generally  bum  six  to  seven  Inchea 
long,  while  calf  hairwasalwaysshort,  perhaps 
an  inch  or  an  inch  and  a  quarter  'mob.  It  also 
appeared,  t^  tbe  testimony,  that  the  mohair 
goods  wen  almoet  unifornu  j  much  finer  in  ap- 
pearance than  the  calf  or  cow  hair  and  cotton 
goodsi  tbat  tbeooat  of  them  was  much  higher; 
and  that  the  plaintiSs'  goods  resembled  certain 
vegetabie  fibre  goods  imported  prior  lo  1675 
and  1876,  more  nearly  than  they  resembled  the 
goat's  halt  and  cotton  goods  or  the  mohair  and 
cotton  goods. 

The  direction  of  a  verdict  for  tbe  defendant 
In  the  present  case  is  sought  to  be  justified  bv 
the  ruling  of  this  court  in  Art^tr  v.  Fm,  IW 
U.  S.  128  [37: 670].  In  that  case,  the  article 
In  question  was  called  "Te]onrB,"aod  waa com- 
posed of  cow  or  calf  hair,  vegetable  fibre,  and 
cotton,  was  an  imitation  of  sealskin,  and  was 
used  for  manufacturing  bats  and  caps.  The 
goods  were  not  specifically  enumerated  In  the 
statute,  but.  In  the  useto  which  they  were  put, 
and  In  appearance  and  material,  reaemoied 
manufactures  of  goat's  hair  and  cotton,  more 
nearly  than  anv  other  article  of  copmerce,  the 
goods  of  both  mnds  being  freqoently  commer- 
cially called  "seals,"  ana  bemg  made  to  rep- 
resent sealskin,  and  being  usef  for  the  parposea 
for  which  sealskin  was  used.  The  component 
material  of  chief  value  in  "velours"  was  oow 
and  calf  bair,  and  not  cotton.  The  importers 
claimed  that  the  goods  were  duttabla  at  SS  per 
cent  ad  talorem  under  schedule  A.  of  section 
3S04,  SS  manufactures  of  cotton,  while  the 
collector  exacted  a  dutyd  00  cents  per  pound 
and  80  per  cent  ad  valorem,  on  account  of  tbe 
similitude  tbe  goods  bore  to  manufactures 
composed  wholly  or  in  part  of  the  hair  of  the 
goa^  without  wool,  nnoei  section  S4W  and  tlie 
provision  of  schedule  L  of  section  3504,  In  re- 
gard to  manufactures  composed  wholly  or  fa 
part  of  the  hah:  of  the  goat  and  containing  no 
wool.  Inasmuch  as  the  collector  in  tbat  case 
imposed  a  duty  of  00  ceota  per  pound  and  86 
per  cent  ad  valormn,  the  goods  must  have  been 
valued  at  above  80  cenls  per  pound,  according 
to  the  terms  of  that  clsuse  of  schedule  L.  Tbe 
court  Instructed  the  Jury  to  find  forthe  import- 
en,  and  this  court  held  tbat  the  instnictk>n  was 
raroneous.  The  view  taken  here  was,  tbat  the 
goods  were  nonenamerated,  but  were  snbetsn- 
tially  like  a  manufacture  of  goat's  hair  and  cot- 
ton, which    was  enumented   In  ttas  olauae 


117  D.  8. 

>,  Google 


lan. 


JsKum  T.  brrKSHATioKAL  £ 


r  Cbicaoo. 


484-18» 


in  Hi  opbiSoa  dellverad  by  Ob^fJuttiaWaUe. 
BpcaktejK  of  the  goods  tmported  in  that  case,  It 
Mid:  "Tluj  Bie  made  of  cotton  and  cow  balr, 
sod  an  eridratly  of  eqatl  qualtcj  nfUi  tlie 
.manufactuTeaofcottonaudgoat'Bbcur,  because, 
In  this  case,  tboy  are  char^  vitb  a  duty  of 
flf^  cenla  per  pound,  thus  indicating  &  value 
of  dKbtT  ceata  a  pound  or  over  which  calls 
for  toe  nlgheit  duty  per  pound  put  on  the 
goat'a  hair  goods." 

In  the  present  case,  ihesamplesof  goafshair 
good*  Introduced  by  the  defendant  as  the  stand- 
ard of  oomparison,  to  make  out  the  similitude 
spoken  of  In  seclioa  2400,  wereall  of  them  mo- 
bair  ffoods,  two  of  which  sainplea  were  worth 
over  BO  cents  a  pound,  and  thus  subject,  under 
■cheduk  L  to  the  lale  of  duty  imposed  In  th« 
present  case  upon  the  goods  of  the  plalntiffsi 
wliOe  It  was  proTed  that  the  plaintifls'  goods 
__„,  in  twelve  of  the  cases  coat  under  40  centa  s 
.*'<']  pound,  and  in  the  remaining  case  cost  over  40 
ftnd  under  60  cents  a  pound.  Thus,  a*  a  mat- 
ter of  law.  In  the  present  case,  the  plaintiffs' 
goods,  of  such  inf  eiior  value  and  material,  were 
compared  with  costlj  nobaiT  goods,  and  the 
duty  assessed  ou  Ihem  was  held  to  have  been 
properly  charged. 

We  are  of  opinion  that  the  question  of  the 
aimililude  was  one  of  fact,  which  should  have 
been  submitted  to  the  jury,  under  proper  In- 
stroctlMia.  As  there  was  error  in  the  particu- 
lar mentioned,  we  do  not  deem  it  proper  to 
consider  any  of  the  other  questions  raised  and 
diacuBsed  by  counseL 

Tba  judgment  it  revarttd,  and  thteate  i»  r» 
manded  to  tht  Cinuit  (hurt  with  a  tUreetion  tc 
avard  a  nsw  fn'of. 


(484]    ROBERT  E.  JENKINS,  Assignee  in  Bank- 
mpK^  (d  BxMDBL  J.  Walkkb,  Ftff.  in 
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1.  fitHcOj  new  mattararMnc  after  the  DUoi  of  a 
trill,  properiT  set  up  br  VST  oTsuppIementai  UU,  In 
■optiort  of  the  relief  orlBuaUy  piared  for,  cannot 
be  eoosideaed  as  a  new  oause  of  aotion. 

t.  niaBtatutaotLlmltatloDa  bas  no  application 
Co  HKb  mpplemental  bUL 
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TN  ERROR  to  tho  Supreme  Court  of  the 


X  State  of  IlUnois,  to  review  a  tadgmoit  af- 
Brmlng  a  decree  of  the  Circuit  Court  of  that 
State,  for  the  foreclosure  and  sale  of  certain 


colweral  secnrldes,  Id  a_ „ 

tb»  iDteroaUooal   Bank    against   Bamud  . 
Walkeref  ol.    AMrmed. 
Reported  below  in  Ul  nL  46^ 

Statement  by  Mr.  JuMiet  Hkttbewa  t 
This  case  was  before  the  Supreme  Court  of 
DlinoEa  at  the  March  Term,  1881,  when  the  de- 
cree therein.  In  favor  of  the  present  defendants 
t87  tJ.  S. 


In  error,  was  reversed,  snd  the  caose  was  re 
manded  to  the  Circuit  Court  of  Cook  Coun^. 
Illlcoia,  for  further  proceedings.  That  ]ttdg> 
ment  Is  reported  In  97  HI.  068.  The  causa  was 
reinstated  bv  the  Circuit  Court,  and  after  fur- 
ther  proceedings  therein  a  final  decree  was  ren- 
dered in  favor  of  tbedefendGntsin  error,  which 
on  appeal  was  affirmed  In  the  Bupreme  Court 
of  minnis  on  November  IT,  1864,  and  Is  re- 
ported In  111  111.  462.  From  that  decree  the 
plaintiff  has  brought  the  present  writ  of  error. 

For  the  purpose  of  determining  the  only  fed- 
eral question  arising  upon  the  record,  the  fol- 
lowing statemeut  of  the  case  made  by  the  Su- 
preme Court  of  niinois,  and  prefixed  to  Its 
opinion  as  reported  in  111  111.  463,  is  sufficient 
That  Btaicment  Is  as  follows; 

"A  bill  in  chancery  was  filed  February  17, 
1876,  In  the  Cook  County  Circuit  Court,  by  the 
luteroatioDal  Bank  against  Bamuel  J.  Walker 
and  other  persona  lo  foreclose  and  sell  certain 
tMllsleral  securities  which  bad  been  pledged  by 
Walker  to  the  Bank  to  secure  the  pavment  of 
principal  notes  of  various  ibites  mBaeby  Walk- 
er to  the  Bank,  some  twenty-two  of  which 
were  still  held  by  it,  snd  about  ten  others 
transferred  to  the  olbcr  parties  to  the  suit 
The  prayer  of  the  hill  was  that  a  dcnw  might 
be  entered  fixing  and  establishing  the  amount 
of  Indebteflncas  due  the  Dauk  from  Walker, 
and  for  a  sale  of  (lie  collateral  so  pledged,  and 


leglng  that  a  large  amount  of  usurious  interest 
entered  luto  and  formed  a  part  of  the  alleged 
indebtedness,  and  Insisting  tlial  an  account  be 
taken  between  the  pari iea,  and  that  sufh  usuri- 
ous Interest  be  applied  toward  the  salisfnction 
of  such  Indebtedness,  and  that  thecollater^abe 
surrendered.  Walker  also  filed  a  cross  bill 
making  the  same  allegations,  snd  praying 
for  an  account,  aikd  the  application  of  such 
usurious  interest,  and  for  a  surrender  of  the 
collaterals. 

"July  6,  1ST7,  the  circuit  court  made  an  In- 
terlocutory decree  in  the  cause,  which  denied 
the  right  to  Interpose  the  defense  of  usury,  and 
direcied  an  account  to  be  taken  of  what  v 


1878,  a  flnol  decree  4as  entered  on  April  St, 
1878,  finding  the  amount  due  tbe  Bank  from 
Walker  on  the  notes  held  b*  it  to  be,  on  Jan- 
uanr  IS,  1878,  $172,474,  and  dlrectbg  a  sale 
of  the  collaterals  held  by  the  Bank  to  satisfy  It. 
April  26,  1878,  Walker  went  Into  bankruptcy, 
and  July  81,  1878,  Jenkins,  the  appellant,  re- 
ceived Ihe  deed  as  his  asaiirnee  In  bankruptcy. 
The  decree  of  April  26, 1878,  was  hy  this  court, 
at  its  March  Term,  1881,in  Jerkb'n*  v.7nt#ma- 
Nonal  Bank,  97  111.  568,  reversed  on  the 
ground  that  the  direction  to  the  master,  in  the 
order  of  reference  not  to  consider  tbe  qneatlon 
of  OBurlous  payments  of  interest  upon  any  of 
the  notes,  was  erroneous.  The  collaterals  so 
•ought  to  be  sold  had  been  specifically  pledged 
by  Walker  to  tbe  Bank,  each  to  secure  a  par 
ticuiar  note.  Tbe  Bank  also  beldon  agreement 
from  Walker  that   each  of   the   1 


though  specifically  pledged  as  security  for  a 

principal  note,  uiould  also,  after  tbe     [486) 
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ntUfacUon  of  sadi  piindpal  note,  be  held  u 
■ecurit;  for  Walker'a  entire  indebtcdaess  U)  the 
Bank,  if  any  Burpliu  renudoed  which  could  be 
•o  applied  after  tne  aatlsfacdoD  of  auch  partic- 
ular note. 

"  On  March  11, 1874,  Qeoree  Wllablre  and 
otherB  filed  their  bill  of  combat  againat  the 
laleraatioQal  Bank,  David  Frej,  Samuel  J. 
Walker  and  othera,  alleging  that  they  bad  pnr- 
chaaed  of  Walker  certain  pretoiaea,  and  settiog 
out  that  Frev  claimed  to  own  a  certalo  mort- 
gage  upon  the  aame,  executed  bj  Walker  prior 
to  tlieir  purcbaae,  which  Pre;  obtained  from 
the  Bank,  but  that  there  was  notb log  due  upon 
it,  and  praying  that  the  aame  might  be  surrea- 
dered  and  caucelod.  Fre;  filed  a  cross  bill, 
aettlog  up  bta  principal  note  and  the  collateral 
note  and  Becunty  aoexecuted  by  Walker  to  the 
Bank,  aUeging  that  be  had  bought  aald  —^-  -" 
pal  nole  ofthe  Bank  fc 
ing  for  the  foreclosure  of  the      .    „ 

aale  of  the  premisus.    The  Bank  alao  

CTOsa  bill  against  Wilshire,  Frej,  Walker  and 
others,  setUognp  lla  general  collateral  agreement 
above  referred  to,  atleglDg  Its  right,  by  virtue 
thereof,  to  any  aurplua  thai  misbt  remain  after 
the  aatiafaction  of  the  Indebtedness  ao  due  to 
Frey  on  Bald  principal  note  which  had  been 
aoldbyltto  Frey,  not  exceeding  the  amount 
due  on  the  collateral  note.  The  said  geoeral 
collateral  agreement  prodded  (hat  the  Bank 
ahould  have  the  bencflt  of  said  surplus,  though 


it  bad  set  up  the  same  in  the 
now  under  consideration,  alleging  that  tbe  Doles 
were  due  and  payable,  and  asking  that  it 
might  have  any  surplus  applied  to  tbe  payment 
of  auch  Indebtedness  after  the  ealiafactioo  of 
the  amount  due  to  Fr^.  Walker  answered 
that  croM  UU  In  tbe  aame  way,  and  alleging 
tbe  aame  facts  that  he  had  alleged  In  anawer  tu 
tbe  bill  in  this  cauae.  He  also  flleda  croat  UU 
therelD,  setting  up  the  aame  facta  Hut  he  bad 
set  up  in  the  cross  Mil  filed  Id  thla  cauae,  and 
prayed  for  an  account  between  himaelf  and  the 
Bank,  and  for  the  application  of  all  usuriona 
interest  in  aaHafaction  of  bis  Indebtedneaa  to 
the  Bank,  and  for  a  return  of  the  Bank's  col- 
li aa  he  had  done  In  this  caae  by  bis 


rab,  Joatai 
abilj. 


"On  February  88,  1878,  a  decree  was  en- 
tered to  tbe  WOahlre  suit,  flndlng  tbe  amount 
due  from  Walker  to  the  Bank  to  be  dw  aom 
of  1173,474.  That  decree  atands  In  full  force 
and  effect,  and  over  Are  yeara  have  elapsed 
since  the  entry  of  the  same.  The  case  at  bar 
havioK  been  redocketed  In  the  circuit  court 
after  the  reversal  of  the  first  decree,  on  Kovem- 
her  3*{,  1888,  by  leave  of  court  the  complain- 
ant, the  International  Bank,  filed  a  supplemen- 
tal bill,  aetdng  up  tbe  aald  proceedings,  plead- 
inga,  and  decree  in  the  WUablie  auit  as  a  former 
adjodlcatloD,  and  in  bar  to  anv  further  pro- 
ceedinga  by  Jenklna,  aaaignee,  for  an  account 
under  nb  croea  bill  herein,  and  as  a  oonclurive 
adjudication  ofthe  amount  due  tike  Bank  upon 
the  evidence  of  indebledoees  set  out  in  its  orig- 
inal bill  herein.  The  circuit  court  held  (he 
aaU  former  adjudication  in  the  Wllshire  suit  a 
bar  to  any  furuier  account  ai  lo  what  was  then 
IM 


due,  and  found  the  amount  due  upon  tlie  prin< 
clpal  notes  aet  out  In  the  bill  and  oiTered  Ib 
etHdence  to  be  the  sum  of  (179,474  go  Januarr 
IS,  1878,  as  dfllermlned  I^  the  decree  Id  tba 
Wilahlre  suit  After  the  allnwanceof  aubee- 
QueDt  collecUona,  the  court  found  the  amount 
doe  at  tbe  ttme  of  the  decree  to  be  1148,1180.23, 
and  rendered  a  decree  for  a  aale<rf  Uie  collateral 
gecurlliea  loaaUafy  t^  sum.  This  decree  waa 
affirmed  l^  Uie  appellate  court  of  tbe  llratdis- 
trlct,  and  tbe  aaaignee  appealed  to  tbeSupreiue 
Courtof  the  Slate." 

Mr.  WUlUm  T.  Biirg;esa,  for  plainlift  in 


Mr.  Jvtiice  H^tthcws  delivered  the  opin- 
ion <tf  thecourt: 

Section  5007  of  tbe  Reviaed  Statutes  provides 
that  "  no  suit,  either  at  law  or  in  equity,  sbiUI 
be  maintainable  in  any  court  between  an  iia- 
dgnee  in  bankruptcy  and  a  person  claiming  an 
adverse  interest,  touching  any  properly  or 
rlghta  of  propertv  trauaferable  to  or  vested  iu 
auch  aasignee,  unlesa  brought  wiUiin  two  yeara 
from  the  time  when  tbe  cauae  of  action  accrued 
for  or  against  aucb  aaaignee.  And  this  provi- 
tiou  ahdl  not  in  any  caae  revive  a  right  of  ac- 
tion barred  at  Uie  tUM  wbeu  an  aaaignee  ia  ap- 

It  ia  contended  by  the  plalntUt  In  error  that 
the  Supreme  Court  of  Illinois  erred  in  giving 
effect  In  this  suit  to  the  decree  of  February  28, 


effect  In  this  suit  to  the  decree  of  February  28, 
1B78,  in  the  WOshlre  ault  aa  set  ap  by  the  Inter- 
national Bank  In  ita  supplemeatal  bill  filed 
herdn   November   M,  : 


Krs  after  July  81, 1OT8,  when  tbe  asdgnee  In 
kruptcy  succeeded  (o  the  title  of  the  bank- 
rupt Walker.    Thla  contention  la  baaed  upon 


tbe  propoaltlon  that  the  filing  of  that  aupple- 
mental  Mil  Id  this  proceeding  was  the  com- 
mencement of  a  new  suit  agateist  the  aaaignee 
In  bankruptcy  by  a  person  claimingan  adverse 
interest  toachlog  rl^ts  of  property  vested  in 
him.  Thla  Is  the  only  federal  qneelioD  pre- 
aented  by  tbe  record. 

Id  support  of  tbia  propoahlon.  It  Is  argued  od 
behalf  of  tbe  plaintiff  iu  error  that  ttie  supple- 
mental bill  set  out,  and  sought  a  recovery  upon, 
a  cause  of  action  distinct  from  that  itatM  In 
the  original  bill.  The  original  bill  prayed  for  a 
deoiee  agaioat  Walker  upon  hla  noiea  held  by 
tbe  Bank,  and  for  tbe  aatiafaction  thereof  a 
aale  of  tbe  property  held  aa  security  therefor. 
During  the  pendency  of  that  UU  preoisely  the 
same  matteta  were  put  In  Issue  In  the  Wllshire 
suit  between  Walker  and  the  Bank,  and  in  that 
suit  a  dectee  waa  rendered  finding  tbe  amount 
due.  That  decree  in  the  Wilahlre  suit  sUnda 
unreversed,  and  operaies  ae  an  estoppel  by  way 
of  rtt  a^udieata  between  the  parties,  m  way 
of  proof  or  in  pleading.  It  would  be  good  aa  a 
bar  in  any  subeequent  ault  between  the  same 
parties  upon  tbe  same  iasuea.  Harlog  been 
rendered  after  the  Institution  of  tbe  present 
suit,  it  waa  competent  for  the  complainant  to 
bring  It  forward  bv  a  supplemealaloiU  as  con- 
clusive evidence  oi  the  amount  due  for  which 
It  waa  entitled  to  take  a  decree,  and  aa  a  oom- 

eleteanawer  to  the  defense  set  up  by  tbe  plaint- 
[  in  error  aa  tbe  aaaignee  of  Uw  UDkrupt  lo 
,       M7  ir.  ft. 
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Dew  matter  ftrUng  after  the  filing  of 

wiij  set  iq>  by  waj  of  fupplemeD- 

nipport  of   the  relief   orizbuU^ 


pnyedtor.  ItcanlniioteiueheGonrideredaa 
»  Dew  canee  of  actioo.  It  wee  not  e  bUlto  en- 
forcia  the  decree  nor  nas  the  oompliduut 
obliged  to  lelj  upon  It  M  (be  aok  Roand  of  le- 
coTerf ,  OD  the  groinid  that  the  on^oal  cause 
of  action  bad  Become  merged  In  n,  11  the 
Dolea  woe  merged  in  the  dmtee,  it  waa  rimply 
a  change  In  the  nature  of  the  erldence  to  sup- 
port the  oomplainanfa  title  to  relief;  the  in- 
debtedDeiB  remained  the  aame,  and  the  equl^ 
of  the  coni[dalnaDt  to  a  foreclocare  and  *afe 
of  the  securltiea  remained  unchanged.  The 
BtatDte  of  Limitatfona,  therefore,  invoked  h7 
the  plaintiff  in  error  baa  no  appltcaliou. 

Tbia  being  the  onlr  federal  queetiOD  ailehig 
tipon  the  record,  and  haTing,  la  our  oidnlon, 
been  decided  corrccUy  hv  the  Supreme  Coort 
of  nilDoia,  it  Is  not  Wjthia  ourpravlnce  tocon- 
aiiler  any  other  question  in  the  case. 

The  judgment  of  the  Buprmnt  Oawrt  ef  IBi- 
noit  iM  thtr^on  affirmtd. 


WILLIAM  A.  STUART,  A^l., 

C  &  OAT    BT  AI. 

ISn  a.  a  Beportei^  ed.  tU-SSB.) 
AdMoi  lalt—NaMUltt  t(f  purthatgr—intemt. 


for  (be  purabaaer  to  par  tbe  ezpetieea  arlalns  from 
the  DODOompletlaa  of  tSemiTOliaaB.  the  applloatiOD, 
and  the  nBle,and  ur  deAoienor  In  pnoeartabw 
oprap  the  aeewHl  aate,  allhoagb  the  propM^  had 

M.  A  pnwhaecT  twond  to  pay  neofOo  auini,  at 
■iToa  Sum,  la  not  tntanatad  In  Ue  maimer  In 
wbiehtbepnraeedaottheaUe  dkaU  be  dtotrtbuted 
aaianr  thenredltofa  aatlUed  thereto,  norm  the 
■Mthod  of  oompDttns  Intorael  on  tuoh  dletrlbntion. 

9.  Wliere  the  master  eaknlatedlnteMBt  upon  all 
ttedebtidown  to  the  dar  of  the  oloaiiwotlUa  re- 
port, from  that  period  the  anreoate  tteoame  the 

—  -' the  debt,  the  wbole  ^  wEKh  "■ *■ 

^  oarrltd  Interat. 
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aitbmiUtd  AprU  is,  ISKB.    DittUed  Map  14. 
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APPEAL  from  a  decree  of  the  District  Court 
of  the  United  States  for  the  District  of 
West  Virginia,  In  a  suit  brought  to  enforce  cer- 
tain deeds  of  trust  and  mortgage  liens,  said  de- 
cree being  for  a  resale  of  the  property  at  public 
BiicdoD  to  the  higbeat  Udder,  unleat  the  pur- 
chaser should  paj  the  amount  decreed  against 
him  as  due  on  tlie  sale,  within  a  certain  time. 
JJtmud. 

Btatement  by  Mr.  Justiet  Matthawa  i 
The  decreea  which  are  the  aubject  <^  tbe 
present  appeal  wero  rendered  in  a  suit  brought 
to  enforce  certain  deeds  of  trust  and  mort^e 
Hens  upon  a  tract  of  land  In  Greenbrier  Conu^, 
Weat  Virginia,  known  as  the  White  Bulpbnr 
Bprings,  Gi  which  it  became  neceasaij  to  sell 
Um  proper^  for  the  payment  of  debts,  and  to 
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marahal  the  liens  on  the  same  In  Uie  aider  of 
tbelr  priority.  The  bUl  waa  AM  In  Huch, 
1868,  V  Cbarlea  3.  Oav  and  bis  wife  ud 
others,  credltora  and  UeoboMeta,  snfaig  as  well 
tor  themselves  as  fbr  all  other  cieditofs  having 
Uena  on  the  real  estate,  the  title  to  wblch,  iub- 
Ject  to  the  tncnmbrances,  was  then  Tested  In 
the  White  Sulphur  Springs  Company.  A  pw- 
Uon  of  tbe  Indebteaneas  was  repteaeoted  bj 
negotiable  bonds,  with  coupons  ropresendng 
accruing  interest  thereon,  and  some  of  these 
bad  be«i  severed  from  the  priodpal  obliga- 
tion and  bought  for  value  Iqr  other  boldera. 

On  April  £t,  1666,  tbe  came  wss  referred  to 
a  master  to  leport  the  amount  and  priorities  of 
all  liens  upon  the  nopoty,  wbetber  created  1^ 
mortgam,  deed  of  trust.  Judgment,  or  other- 
wise. On  April  ai,  1876,  the  mssto-  filed  a  re- 
port giving  a  statement  of  the  Uens,  the  name 
of  each  creditor,  wllb  tbe  amount  <d  the  prind- 
pal  debt  dne  lo  each,  tbe  amount  of  the  Inter- 
est accrued  thereon,  and  ahowlngthe  total  debt 
in  each  case,  including  prindpafand  iotereat. 
The  indebiednees  was  clasdfled  according  to 
the  order  of  priority  of  the  Ifeni.  Tlie  fltai  tix 
classes  of  debls  enumerated  in  this  leport  are 
tbe  only  ones  material  to  be  conddered,  as  In 
any  event  they  absorb,  the  whole  amouDl  for 


,lS8.a7UprIndps],and|114,7Siei 
is  ioteieaL  The  iulertst  wss  calculated  lo  and 
a^regated  as  of  (be  same  date,  October  U, 
18TG,  as  to  all  tbe  debts  except  the  debts  In  tbe 
first  class  knonn  as  the  Singleton  tniat  debt, 
upon  which  the  unpaid  inlerert,  amoundng  to 
tS6,000,  was  calculated  to  Jidy  I,  I86S;  the 
master  reporting  that  all  Interest  aconed  oa 
this  debt  after  that  date  had  been  paid. 

On  April  28, 1876,  the  court  by  a  decree  con- 
firmed this  report,  no  ezceptioD  bavtaig  been 
taken  thereto,  tbe  decree  having  in  fact  been 
entered  by  the  consent  of  parties.    That  decree 


Ibe  date  of  the  decree.    There  waa  do  e-^ 

declaration  in  tbe  decree  In  respect  to  the  com- 
putation of  Interest  on  the  other  debts  after 
October  15,  1870. 

On  Hay  6,  1677,  a  decree  of  sale  was  mad* 
In  which  tbere  waa  no  finding  of  any  specific 
amount  due,  In  default  of  tbe  payment  of  whlA 
the  property  should  be  sold,  but  a  recital  thai 
It  appeared  to  tbe  court  "that  It  is  now  tor  the 
Interest  of  sll  tbe  parties  lo  this  salt  and  of  all 
others  Interested  In  tbe  subject  involved  there- 
in, and  there  being  now  no  objection,  except 
-    #iii'- ° -'-■-— °~' — "— 


tbe  part  of  the  White  Sulphur  Sprli:^  Com- 
iy,  toat  there  shaU  be  a  sale  of  the  proper^ 

tbe  While  Sulphur  Springs  pnmerty, 

—"—•—-   -•      -iceeds  of  said  sale 
thereto,  according 


and  an  application  of  pro 
among  the  partlea  entitled 
to  thdr  Iml  rigbis  and  prioritiea."   The  decree 


in  cash  at  tbe  time  of  tbe  sale,  and  for  tbe  n 
due  giving  a  credit  of  ooe.two,  three,  fourand 
five  years,  in  eouaJ  installments,  with  Intnest 
thereon  from  Ibe  day  of  sale,  and  requiring 
good  personal  securi^  tor  tbe  payment  of  the 
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the  title  u  (nrQim-  Mcorlty  (or  ril  of  B&ld 
meDtB,  or,  in  Ueti  of  toch  penooal  wcurfty  ro 
^nired  of  tbe  pmohaaer  for  the  flnt  liiilalliiient 
of  purchuemoney,  UiecomminloDenweieau- 
Uioriced  lo  receive  f rou  the  purcluaer  aa  collkt- 
«nl  aecuri^  therefor  any  evidence!  of  debt 
proved  in  the  canae,  and  which  it  roajr  appear 
to  the  commMonera  vlll  certainly  be  paid  from 
the  proceed!  of  tbe  nde,  and  wMcb  may  belonr 
lo  the  purchaser  ofFerins  tbe  a^me  a!  collateral 
tecuritf ,  (he  jiut  and  fair  amount  of  which 
collaleral  tiiall  be  derennined  bj  the  cohuhIb- 

On  Hay  4, 1878,  no  sale  bavins  been  made, 
tbe  court  entered  a  decree  redtloK  that  the 
Interest  on  three  bonds  known  as  Erskine 
bonds,  being  ihoee  reported  in  class  No.  S  bv 
the  mefiier,  and  being  dcdgnated  aa  Noa.  1,  2, 
and  8  of  that  class,  for  the  year  ending  Octo- 
ber 15,  1868,  and  on  the  Beard  bond,  designated 
as  No,  4,  in  tbe  same  cIbm,  from  October  IG, 
1888,  to  October  16  1877,  except  A  per  cent  for 
the  two  years  ending  October  15,  1875,  and 
October  16,  1877,  had  not  been  paid;  that  the 


that  a  sale  of  tbe  property  had  been  postponed 
In  tlie  interest  of  SQbseqaent  liens;  and  ad- 
ludsed  tbat  tbe  ssid  nnpaid  interest  on  said 
DODOS  sbouM  Bland  on  tbe  same  footinK  with 
the  iutereHt  on  mid  bonds  which  Is  evidenced 
b;  coupons,  nnd  bear  Interest  from  Ibe  dates  at 
wbicb  said  interest  became  due  until  paid;  and 
(hat  the  assignees  andholdersof  tbe  Interest  of 


1521]  priority  over  said  bond!,  coupons,  and  other 
Interest  not  transferred;  such  interest,  however, 
transferred  as  aforesaid,  to  be  entitled  lo  prior- 
ity according  lo  tbe  dates  of  Its  maturity. 

On  May  4,  1880,  a  decree  was  rendered  coo- 
finning  a  sale  of  the  premises  previously  re- 
ported as  having  been  made  bv  the  commis- 
sioner tor  that  purpoee,  to  William  A.  Stuart, 
for  (810,000,  wlierein  It  was  directed  tbat  the 
purchaser  be  at  once  put  in  possession  of  tba 
property,  the  title  iberelo  heingretaioedby  the 
court  aa  security  for  the  payment  of  the  pur 
chaae  money.  The  commlMooers  were  direct 
«d  to  proceed  to  collect  from  the  purchaser  the 
cash  payment  of  10  per  cent  upon  the  aggre- 
gate of  the  purchase  money.  The  decree  also 
contdned  a  declaration  that  the  court  "will 
roper 


le  among  tiie  parties  to  this  suit,  accord- 
ing to  their  reapective  rights  and  Interests." 
Toe  commisBlooers  in  (heir  report  of  the  sale 
slated  that  tney  had  taken  from  tbe  purcbaser 
his  five  bonds,  each  for  the  sum  of  $61,290, 
payable,  respectively,  at  one,  two.  three,  four, 
and  five  years,  bearing  6  per  cent  iDlereet  from 
the  day  of  sale,  and  on  the  bond  due  one  year 
afterdate  that  they  bnd  taken  personal  security. 
On  March  1,  1883,  a  decree  was  made  ap- 
polntiog  a  special  commissJODer  (or  tbat  pur- 
pose, and  directing  htm  to  execute  to  William 
'Stuart  a  deed  wltb  a  special  warranty  for  all 
the  property  purchased  by  him  at  tbe  sale  made 
on  starch  81,  1880,  b  pursuance  of  the  decree 
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of  sale  previously  nndered  In  tbe  cause;  end 
directing  that  the  deed  reserve  «  lien  upon  Its 
face  for  the  unpaid  purchase  money  until  tha 
same  is  fully  pttid  off  and  discharged.  Tb« 
commisaloiieT  was  further  authoriud  and  di- 
rected to  setUe  with  the  said  Stuart  at  any  time, 
upon  hi!  application,  so  far  astbehondafortbe 

'-'—  money  had  already  matured,  or  aa 

should  thereafter  mature,  "by  credit- 
ing upon  the  Mdd  bond!  the  amounts  to  which 
the  mid  William  A.  Stuart  Is  entitled  to  credit 
for  the  tiens  held  by  him,  as  recognized  by  the  I 

previous  decrees  of  tbls  court  establishing  the 
order  and  priority  of  liens,  and  by  receiving 
from  him  in  cash  so  much  of  the  amount  of  ea^ 
sold  bonds  asmayhegoing  toother  IteDholders;"  ^ 
and  tbe  commiasioner  'Is  also  a^itliorized  to 
cancel  and  deliver  to  said  WQIiam  A..  Stuart 
■uy  one  or  more  of  his  said  bonds,  whether  the 
same  have  matured  or  not,  on  being  aattaflcd 
that  tbe  said  Btuart  Is  then  holder  ana  owner  of 
all  tbe  claims  payable  out  of  the  proceed!  of 
such  bond  or  bonds."  The  commlsdooer  was 
also  instructed  to  report  lo  tbe  court  from  time 
to  time  his  proceedlugs  under  tbe  decree. 

On  January  S.  1884,  a  decree  was  made  upon 
a  report  of  tbe  commlBStoners  of  sale  asking  (o 
be  instructed  as  to  the  proper  manner  of  dia- 
bursing  (he  fund.  It  waa  therein  ordered  and 
decreed  "that  the  commissiooeraof  sale,  in  dis- 
bursingand  distributing  the  proceeds  of  tbe  sale 
of  tbe  White  Sulphur  Springs  property,  hereto- 
fore made  by  them  under  a  decree  of  this  court 
in  tbls  cause,  and  in  paying  therewith  tbedebta 
heretofore  reported  and  dcOTeed  to  be  paid,  shall 
calculate  interest  upon  the  aggregal«  amount  of 
Uie  principal  and  iolerest  thereof,  aggregated 
as  of  October  13,  1876,  the  date  lo  which  the 
calculations  are  brought  in  the  report  of  com- 
mlastoQer  H.  H.  Hathews,  heretofore  made, 
filed,  and  confirmed  In  this  cause,  and  not  upon 
the  orialual  prindpals  alone." 

On  May  13,  1386,  the  commlsslonen  of  tale  . 
reptorted  that  the  fourth  and  fifth  bonds  exe- 
cuted by  Stuart,  the  purchaser,  were  past  due 
andunpaid,eBchof  said  bonds  being  for  tbe  !<um 
of  161,300,  with  Interest  from  March  80,  1880, 
on  which  there  waa  due  at  the  dale  of  said  re- 
port the  sum  of  $160,213.06.  An  order  waa 
thereon  entered  that  a  rule  issue  against  the  said 
William  A.  Stuart,  ntuniable  on  tbe  33d  day 
of  the  same  month,  requiring  him  to  appear  and 
show  cause  why  the  propem  told  aa  uoresald 
by  the  commlBsionera  of  tale  In  tbli  cauae  to 
him  should  not  be  reecdd  at  public  auMion  for 
CBGh  to  puy  the  unsatisfied  Installments  of  pur- 
cbase  money  due  by  him  as  aforesaid  and  why 
a  decree  should  not  be  mode  agolntt  him  for  so 
much  of  the  unpaid  porchase  money  as  the 
property  upon  a  reaoie  might  not  pay  off  and 
diKharge,  together  with  tlte  coata  of  the  pro- 
ceedlags.  Ttiis  rule  having  been  returned 
served,  Stuart,  by  leave  of  the  court,  filed  a  [SX3 
petition  praying  that  (he  decree  of  Jonua^  6, 
1884,  be  vacated,  and  that  In  Heu  thawi  the 
commissioners  oi  sale  be  directed.  In  dlstribul- 
ing  the  proceeds  of  the  tale  of  told  real  estate 
and  paying  tiie  five  first  lien!  tbereon,  to  calcu- 
late ihe  inleresl  on  the  original  principal  of  each 
of  said  liens,  and  not  upon  the  principal  and 
interest  thereof  aggregated  and  compouuded  aa 
directed  by  the  decree  of  Jaonary  6,  1884.  In 
that  petition  he  sets  forth  that  oy  computing 
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intacMt  on  Ibe  prtBdpal  aumi,  u  Mt  out  in  the 
mutsr*!  report  of  Awfl  SI,  187S,  Included  in 
the  Unt  alz  rltiiwm,  there  wonld  be  due  In  the 
UKiegate  ftbout  the  mm  of  9880.000  on  thed>7 
otsale,  mod  that  according  to  that  oalouiatlon 
the  Det  proceeds  of  the  nie,  after  deducting  the 
coata  of  suit,  woold  jmt  oS  Id  full  the  five  first 
ItoD*  and  about  tlW.OOO  oa  the  dxth,  but  a 
Ter7  much  le«  amoiuit  oompating  inteicM  on 
the  principal  and  Inlercat  antmled  of  said 
Heoa  from  October  IS.  iSH.  The  petition 
fartber  altegea  that  before  the  asle  of  the  real 
catate  to  himaelf,  he  became  tbe  pnicbaaerof  a 
large  mnnber  of  the  debts  reported  m  Uena  in 
the  dztb  cteas,  and  thus  became  entitled  to  all 
of  the  proceeds  of  the  sale  applicable  to  that 
rlfi.  «^  certain  exceptions  therein  staUd. 
Tbe  petition  thereupon  statea  that  bj  the  order 
of  Januarr  5, 1884,  made  long  after  the  sale, 
and  after  the  prtitlraier  bad  become  eatilled  to 
tbr  proceeda  thereof  ap[dtcable  to  the  larger 
pert  of  the  lixib  claaa  of  debts,  the  interral- 
b«srtng  fund  of  said  rii  first  Hens  was  changed 
*mm  (185.188.97,  tbe  original  principal  of  saJd 
ISeo^  to  the  anm  of  t2M,8S7.88,  the  priodpal 
and  istenst  of  said  liana  aggregated  aa  of  Oo- 
lober  IS.  1S7S;  and  tbe  sum  of  «II4, 734.61  in- 
tereat  OD  a^dalz  firat  Uena  iathusmadeio  bear 
iBlereat  for  almost  four  and  one-half  years  be- 
fue  sale  ia  made,  and  also  after  sale  until  reached 
in  their  proper  order  of  priority  as  tbe  purchase 
mone7  of  said  real  ealale  fell  due  under  tiie  said 
■le;  and  that  in  this  ws;  a  anm  ova-  tW.OOO  of 
tlw  proceeda  of  lald  sale  la  applied  to  tbe  pa;- 
DKst  of  totereal  upon  tbe  iotereat  of  said  liens, 
(be  principBl  part  of  which  will,  under  s^ 
nder  of  January  S,  1884,  be  applicoUe  lo  tbe 
toUnM  computed  on  the  sidd  sixth  lien,  and  the 
]  aUre  amount  of  which  will  be  deducted  from 
'  ibe  principal  of  the  debts  in  the  aaldiiith  lien. 
sH  of  which  principal  b  o^ned  and  controlled 
br  tbe  petitioner  except  1007.67.  On  May  25, 
18S9,  tfiia  petition  waa  conaidered.  Its  prajer 
for  teUef  denied,  and  the  decree  of  January  5. 
1884,  confirmed.  Btuart  then  moved  the  court 
to  qnaah  and  diacbarge  tbe  rule  awarded  afatnst 
hhu  OS  a  preriouB  day  of  tbe  term,  whi(£  mo- 
tioa  tbe  court  OTemiled:  and  thereupon,  by 
leave  of  the  court,  hefiled  an  answer  to  the  rule; 
when  a  decree  waa  r«idered  finding  due  from 
Btuart  on  account  of  the  purchase  money  for 
the  said  sale,  tbe  sum  of  $160.^12.06,  with  in- 
terest thereon  from  May  13, 1685,  for  the  pay- 
ment of  which  a  decree  waa  rendered  against 
him,  and  that  unless  within  thirty  days  from 
that  date  he  should  pay  the  amount  decreed 
against  him,  the  commlsdoneTS  should  proceed, 
upon  proper  notice,  to  resell  tbe  property  here- 
tofore sold  in  the  cauae  and  bought  by  him,  at 
public  auction,  to  tbe  highest  bidder  for  caah. 
rrom  thia  decree  Stuart  prayed  an  appeal, 
whiclLlbe  court  refused  to  allow  "because  the 
decnes  in  this  cause  filing  tbe  rif^hts  of  the 
parties,  determining  the  amounts,  dignities,  and 
priorillee  of  the  debts,  and  directing  asle  of  the 
pnqwrtT,  were  all  entered  more  than  fire  years 
uo.  and  the  decree  of  Jnouary  6,  1884,  waa 
nnpl;  explanatory  of  a  former  decree." 

"-' '-  on  July  2,  18S6,  apellllo'jfM 

__  _  .resented  Iqr  Stuart  to  ifr.  Jvs- 
..._  —Brian  of  thla  court,  (nayiug  an  appeal 
wUd  waa  allowed,  from  the  decree  of  January 
ft.  U6^  Gompoon^ng  the  interest  ou  the  debts 
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the  commlsaloiien,  in  distribuUng  theprooeeu 
of  tbe  sale  of  tbe  companf's  pro  pert  v.  to  pa; 
intereat  upon  the  Interest  on  the  aalo  debts  as 
of  the  date  last  aforesaid,  and  from  the  decree 
reodered  Hay  36, 1B86,  rejecting  the  petition 
for  reUef  from  the  decree  of  January  8.  1884, 
and  directing  a  resale  of  the  properly.  The 
errors  as^gned  aie  nine  In  munber,  but  may  be 
reduced  to  two: 

First.  That  the  decree  of  January  0,  1884,  ia 
erroneous  in  aggregating  all  the  principal  and 
ihtetest  ot  all  ^be  debls^  reported  against  the 


id  in  reference  to  eSia  it  la  stated  that  "tbe 
court,  by  its  decrees  of  April  38. 1876,  and  of 
Hay  4, 1878,  had  adjndicated  Just  how  much 
of  the  interest  on  these  debts  should  bear  Ioter- 
eat and  from  what  time,  viz.,  $se,OUOof  tiie 
Sbgleloo  debt  from  April  38,  1876:  one  year's 
interest  on  the  EraUne  debt  from  October  15, 
I8681  and  the  interest  on  the  B.  C.  Beard  debt 
of  W0T.67  for  the  years  ending  October  15, 
1866,  to  October  15,  1877,  subject  to  certain 
credits,  and  gave  special  reasons  therefor;  and 
it  waa  error  ID  the  court  to  reverse  or  modify 
the  adjudication  to  made,  espeuially  after  vour 
petitioner   had   become   the   owner  of   liena 


affected  by  aaid  adtudicaUou  and  tbe  purchaser 
of  the  property,  with  the  right  to  use  said  liena 
in  payment  tnerefor,  relying  upon  the  adju- 


dication aforesaid,  and  aa  the  same  had  been 
adjudicated"  In  accordance  with  the  decree  of 
March  I,  1B8S. 

Second.  The  decree  of  May  35, 1885,  la  er- 
roneoua  In  overraling  the  motfon  to  quaab  and 
diacharge  tbe  rule  for  a  resale,  and  in  decreeing 
a  resale  of  the  property  upon  rule  aftcr'the 
court  had  parted  with  the  title  thereto,  and  had 
conveyed  the  property  lo  the  appellant,  retain- 
ing a  vendor's  lien  in  the  deed  for  the  unpaid 
purchase  monev. 

Jlfr.  E.  B.  Knleht,  for  appellant 

Mettn.  Alex.  F.  Hftthawa  and  John  E. 


Ur.  Juttiet  Mktthewa  delivered  tbe  opin- 
ion of  the  court: 

Tbe  appellant  cannot  taatiy  complain  of  the 
decree  for  a  resale  on  the  ground  that  it  was 
rendered  upon  a  rule  to  show  cauEe.  It  does 
notappearthat  he  was  or  could  have  beenpre- 
judlrad  by  the  sucnmary  nature  of  tbe  proced- 
ure. He  nad  full  opportunity  to  answer,  and 
waa  heard  upon  all  the  matters  of  defense,  both 
In  his  answer  to  the  rule  and  hia  petition  for  a 
rehearing  of  the  decree  of  January  6,  1881. 
All  the  equities  to  which  the  appellant  con- 
ceived himself  entitled  were  fairly  aod  fully 
before  tbe  court.  No  rights  of  innocent  stran- 
gers had  intervened, although  the  appellsnt  had 
conv^ed  bia  title  lo  tbe  White  Sulphur  Springs 
Company.  That  company  acquired  its  Inter- 
esl  picndentt  lift,  and  with  full  notice  from  the 
VMxH  that  the  puichase  money  waa  in  part  ur 
"  ■'    ■  -         -         iubsisUng  lien  f 


of  tbe  court  waa  aimply  to  enforce  Its  own  de- 
Bg^Dit  a  puicbaasr  from  Itadf  to  compel 
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compUaoce  oo  fab  part  wllh  fall  contract  Tbe 
cause  waa  open  and  pending,  awaiting  a  flnnl 
decree  dlslrlbutlDg  the  proceeds  of  tbe  sale,  in 
wtaich  no  furtber  »tep  could  be  taken  until 
thoee  proceeds  were  paid  into  cotut  in  compli- 
HDoe  witli  its  orders.  For  tbat  purpose  tbe 
court  had  control  of  the  title  to  the  real  ealate 
Mid  bj  virtue  of  the  decree  for  sale,  and  the 
reservation  of  a  Uen  for  the  unpaid  purchase 
fB9T|  monej  eipreesed  in  the  deed.  There  waa  no 
reason  for  a  resort  to  an  original  bill;  the  most 
suitable  and  convenient  practice  was  to  enforce 
the  obllgaUoD  of  the  purcfaaaer  in  the  aame 
cauBCbf  a  aupplemenltu  proceeding,  and  it  was 
wlthla  the  ducretion  of  the  court  to  adopt  as 
the  proper  method  in  thia  caae  tbe  form  of  a 
rule  to  uiow  cause. 

Such  is  the  clear  Implication  from  irtiat  was 
■aid  by  thin  court  In  Koanti  v.  Northam  Bank, 
68  U.  B.  10  WiU.  196,  202  [31;  465,  468]:  "If 
"  •  "  the  court  was  decdved  by  the  report  of 
the  receiver  or  master,  and  tbe  purchaser  par- 
ticipated Id  creating  the  deception,  it  could  un- 
doubtedly, at  any  time  before  tbe  righto  of  in- 
nocent purchasers  had  Intervened,  have  set  the 
whole  proceedings,  including  the  deed,  aside.- 
But  after  tbe  rights  of  such  third  parties  had 
intervened  its  authoritv  In  that  respect  could 
uily  be  exerdsed  consulentlj  with  protection 
to  thooe  rlefata." 

The  rule  is  thus  laid  down  in  3  Danlell's 
Obancerr  Practice,  1982,  chapter  29,  nctlon  1 : 
"AcGordbg,  however,  to  the  present  practice, 
a  more  complete  remedy  1*  afforded  ■gainst  the 
purcbaaer  redudog  without  cause  to  fulfill  his 
contract;  tor  the  plalntift  may  obtain  an  order 
for  the  estate  to  be  resold  and  for  the  purchaser 
to  pay,  as  well  the  expenses  arising  from  the 
noncompletion  of  the  purchase,  the  application, 
and  the  resale,  as  also  any  deficiency  in  price 
■rtalng  upon  tbe  second  sale.  Tbis  order  was 
made  by  Lord  Ooltenfaam  in  Barding  t.  Har- 
diTig,  4  Myl.  ti  C.  S14,  after  consultation  with 
the  other  judges  of  the  court;  sad  althDugh  In 
that  case  the  purchaser  was  a  defendant  m  the 
cause,  it  docs  not  seem  that  that  fact  was  con- 
sidered as  necessary  In  order  to  enable  such  an 
order  to  be  made.  In  OnnpMI  v.  Qardner, 
n  N.  J.  Eq.  424,  420,  it  was  held  that  after  a 
sale  upon  an  execution  out  of  a  court  of  chan- 
cery, and  adeliveryot  tbe  deed,  tbecotut  may, 
npoD  a  proper  Cftose  made,  open  a  sale  upon  a 
petition,  and  It  b  not  a  valid  abjection  to  tbis 
conne  that  the  deed  has  become  a  matter  of  rec- 
ctd.  U  a  resale  is  ordered,  the  court  may  re- 
Valre  the  first  purchaser  to  relesse  to  the  pur- 
miBser  on  tbe  ressle  all  the  title  he  may  have 


acquired,  so  that  tbe  title  mw  stand  upon  the 

record  wboUy  disembairassed.    "-  " 

Waains.Ki(.3.Vq,Vn. 
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rSSS]  As  the  court  below  committed  DO  error  to  the 
ptejndlce  of  the  appellant  In  tbe  mode  of  the 
procedure,  we  have  to  consider  whether  it  dis- 
allowed anrsubatantlal  equity  to  which  be  was 
entitled.  The  equity  of  the  appellant,  then 
asserted  and  here  renewed,  arises  upon  his  con- 
struction of  the  oidersand  decrees  of  the  court. 
The  decree  of  March  1, 1882,  upon  the  author- 
Xtj  of  whi<di  tbe  deed  was  executed  and  de- 
livered to  tbe  purchaser,  and  which  directed 
tfaata  Heoshuuld  be  naerved  therein  for  the  un- 
paid purchase  money  until  the  ssme  Is  fully 
paid  off  and  discharged,  also  directed  the  com- 


money  had  already  matured,  or  as  tH  some 
should  thereafter  mature,  "by^credlUng  upon 
the  ssld  bonds  tbe  amounts  to  wbicb  the  asid 
William  A.  Stuart  Is  entitled  to  credit  for  tbe 
liens  held  l^  him,  as  recognized  by  the  pre- 
vious decrees  of  tUs  court  establiuung  tbe  or- 
derand  priority  of  Uens,  and  by  recdvmg  frtnu 
him  in  casb  SO  much  of  the  amount  of  said 
bonds  ss  may  be  going  to  other  Uentaolders.'* 
And  the  commissioners  were  "also  authorized 
to  cancel  and  deliver  to  said  William  A.  Btnart 
any  one  or  more  of  his  sold  bonds,  whetber  tbe 
same  have  matured  or  no^  on  being  satisaed 
tbat  tbe  said  Stuart  b  then  holder  sod  owner 
of  all  tbe  claims  payable  out  of  the  proceeds  of 
such  bond  or  bon(U." 

It  appears  that  In  pursuance  of  Ihb  authontv, 
tbe  commissioners  of  sale,  on  October  20, 18^. 
received  from  Stuart  certain  securities  desig- 
nated by  reference  to  the  Ibt  and  classiflcatioa 
contained  in  the  master's  report  of  April  21, 
1876,  specifyins  the  amount  of  tbe  principal 
sum  represeotM  by  each,  but  without  any  cal- 
culation of  interest,  or  any  statement  of  the  ag- 
grqtsle  amount  wlJch  on  account  thereof  was 
credited  on  tbe  bonds  of  tbe  purchaser 


'Recdved  of  W7  A.  Stuart  the  above  securi- 
ties, which  aie  applied  flnt  to  tbe  discharge  of 
the  three  purchsse-money  bonds  of  s^  Staart 
first  falline  due,  given  fortheOreenbrier  White 
Sulphur  Springs  property  eold  by  the  United 
States  District  Court,  at  Obarierton,  the  said 
bonds  being  for  (61,390  each,  and  bearing  in- 
terest from  March  81, 1880,  and  wbich  are  this 
day  delivered  to  said  Btnart.  Tbe  amount  cov- 
ered by  tbb  list  of  securities,  after  discharging 
the  three  bonds  aforesaid.  Is  to  be  by  us  credit- 
ed on  tbe  fourth  bond  of  said  Staart  of  like 
amount  with  esich  of  the  other  three  and  beor- 
inginterest  from  same  time." 

The  specific  claim  made  by  the  appelhuit  is 
thtft  he  is  entitled  to  have  these  securities  cred- 
ited en  bis  purchase-money  bonds  at  anamount 
in  the  aggregate  ascertained  byacniculaiion  of 
simple  interest,  upon  the  face  of  the  principal 
sum,  from  the  time  when  interest  bcsiui  to  ac- 
croe  and  became  In  default  until  the  date  of 
their  q>pIicatioD  to  the  payment  of  the  pur- 


cbase-money  bonds,  with  the  exception  of  the 
inslancea  irtiere  bv  previous  decrees  Interest 
upon    interest  baa    oeen  expnssly  allowed: 


whereas  tbe  rule  adopUd  t^  tbe  oourt  by  tl 
order  of  January  B,  1884,  required  the  comm_ 
sioners  of  sale,  lo  distributing  tbe  proceeds  of 
sale,  and  In  paying  therewiUi  tbe  debts  reput- 
ed and  decrud  to  be  paid,  to  calculate  interest 
upon  the  oggn-gate  amount  of  prindpol  and 
Interest  thereof  aggrmled  as  of  October  15, 
1875,  the  date  to  whlcji  tbe  calculations  are 
brought  In  the  report  of  tbe  master  filed  AprO 
21,1876. 

It  b  complained  of  thb  decree  tbai  It  wob 
made  after  the  rightsof  the  psrtles  bad  become 
fixed  by  what  bad  already  been  done  under  Um 
previous  orders  of  the  court,  and  tbat  the  dtn- 
atlon  of  the  appellant  was  thereby  altered 
KTcatly  to  hb  disadvantage  In  reliance  upon 
bb  construction  of  tbe  previons  oiden  of 
the   court,    the  appellant  bad  become  tbe 
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pnrcliuer  of  dlniMt  sH  tlie  oblige  tlons 
mummied  Id  tbe  alztb  clan  of  the  master's 
report  in  the  expectUioD  tbftt,  upon  a  calcnls- 
tton  of  tbe  amoont  due  to  tboae  entitled  to  pri- 
ority, tbe  obllgatioDB  tbiu  acqnired  by  him 
would  be  satiBfied,  or  nearly  to,  out  of  the  pro- 
ceeds of  the  sale.  The  trHnsactioDS  by  which 
lie  acquired  tbe  ownership  of  theee  clauna  took 
place  respectiTely  o:\  April  S8, 1870,  March  IS, 
1876,  ana  March  81, 1880,  tbe  last  being  the 
date  of  the  sale. 

It  is  erldent,  to  the  flist  place,  that  the  cause 
at  oomplalDt  oeeerted  by  the  appellant  does  not 
bekng  to  him  legitimately  In  his  capacitv  as 
porcluwer.  The  decree  for  mte  rendered  May 
IS,  1877,  did  not  conlemplate  payment  of  the 
porctaase  money  otherwise  than  to  money.  It 
^ve  a  credit  ninninK  through  a  period  of  five 
years  tn  equal  annuid  InHtallmeiits,  with  inter- 
eat  on  each.  Tbere  was  nothing  in  tbe  decree 
which  authorized  the  purchaser  to  assume  that 
be  would  not  be  called  upon  to  pay  each  In- 
rtallmeD)  as  it  fell  doe  in  cash.  As  a  purchas- 
er, theoefore,  bound  fortbe  payment  of  specific 
•nnu  at  given  dates,  and  who  cannot  be 
peUed  to  pay  more,  and  has  no  rtcht  to  expect 
to  pay  lees.  It  must  beamatter  ofindiSerence 
how  tbe  proceeds  of  that  sate  shall  be  distrib- 
ared  among  the  creditors  entitled  thereto.  The 
different  tDodee  of  computing  intereM  on  the 
debts  to  be  paid  may  affect  r^tlvely  the  credlt- 
ots  themselves,  glvlDg  to  one  elate  more  and  to 
tke  other  leas,  bat  it  can  make  no  difference  in 
theamoont  of  tbe  fund  to  be  distributed  arlaiog 
from  the  proceeds  of  the  sale.  Tbe  complaint 
of  the  upellant,  therefore,  if  be  has  any,  must 
be  pat  forward  Id  bis  capadtr  as  a  creoitor  in 
respect  to  hts  rlshts  upon  dlstrnmtioD :  but  upon 
the  view  most  favorable  to  him  the  distribution 
at  the  proreeda  of  the  sale,  and  all  qnestioui 
arUng  thereon  a*  between  creditor*,  were  be- 
fore the  court  and  undecided,  except  in  the  In- 
■Usees  already  referred  to  where  express  deo 
laiatfoua  were  made  In  respect  to  tbe  mode  of 
oompiit^g  Interest  upon  Intere 

case,    'rae  appellant  wu  bouL , 

oogAt  to  have  acted  upon  tbe  assumption,  that 
all  possible  matlets  of  question  to  arise  upoD  "~  ~ 
disMbolIon  of  flie  proceeds  of  the  sale  i 
■tfll  open  fortbe  flonl  dedsion  of  the  court. 
be  choee  lo  act  up(Hi  his  IndividuBl  judgment 
of  what  that  decbion  would  be,  be  acted  at  his 
periL    Tbedecreeof  Januarys.  1B84,  was  such 


tercM  upon  tbe  debt  in  distributing  tbe  pro- 
ceeds of  sale,  and  tbere  la  nothing  in  It  incon- 
sfatent  with  any  prior  decision  or  decree  of  the 
coon  upon  the  seme  snMect.  Neither  the  de- 
cree <d  Hde  of  Hay  6. 1^,  nor  the  decree  of 
Mardi  1, 1863,  directing  the  execution  of  the 
deed  and  leserving  a  Uen  for  tbe  unpaid  pur- 
cbase  moiu;,  contained  any  direction  a*  to  the 

nwde  of  computing  Interest  r '^-  "'-'-  '- 

6«1)    be  paid.    It  csnnot,  therefore. 


smeDant  has  been  misled 

Bin  bavlBg  acted  upon  tht  ,  __ 

decnes  of  tbe  court  In  the  cause. 


IbepcBvions 

The  quest 


DOW  held  that 
his  disadvan- 
acted  upon  the  bith  of  any  of 
.  !nei  of  tbe  court  In  the  cause, 
e  question,  however,  stUl  recurs  whether 
a  rule  fof  computing  Interest  mi  tbe  debts  >■ 
— B  basis  of  distribution  adopted  by  tbe  court 
In  Its  decree  of  January  B,  1884,  is  correct  as 
matter  o(  law.  On  this  point  there  is  no  reason 
tor  douU,  Tbe  decree  of  sale,  as  we  have  al- 
U7II.8. 


ready  staled,  contained  noflnding  of  tbe  amount 
of  the  indebtedness,  nor  of  the  persons  to  whom 
it  was  owing,  and  no  order  for  Its  payment  as 
-  condidon  of  redeeming  the  property  from  the 

ecesain'  of  sale.  But  tbe  report  of  the  master 
of  April  SI,  1878,  contained  a  full  and  carefully 
~  repared  detail  of  all  the  items  constituting  the 
_  jdebtedness,  with  a  list  of  the  creditoia,  a  das- 
slBcation  according  to  tbe  order  of  priwlty  In 
the  matter  of  lien,  and  a  calculation  of  Interest 
lo  October  IS,  187S,  upon  all  debts,  except  thoea 
embraced  in  Class  No,  1,  in  reniect  to  which 
ipedal  provision  was  subsequently  made  show- 

Qg  the  toial  amount  then  due  to  each  creditor. 


B8  a  niat 
interest,  but  It  must  have  been  t^ed  ai  the 
moetcoDvenlentdayfor  calculations  in  reference 
to  cloelng  the  report,  which  evidently  required 
considerable  time  for  Its  prepBiatloD.  If  the 
calculation  bad  been  made  as  of  the  date  of  tbe 
decree  tot  sale,  witb  a  view  to  tbe  insertion 
tbetelo  of  the  amounla  due  t&  tbe  several  credit- 
on,  on  payment  of  which  tbe  sale  migbt  be 
avMted.  the  Interest  would  have  been  brougbt 
down  moat  properly  to  that  date  and  added  lo 
the  principal  to  constitute  the  whole  sum  then 
payable.  If  not  paid  at  that  time,  the  aggregate 
of  principal  and  intereat  thus  combined  would 
have  constituled  the  new  principal,  which,  ac- 
cording to  the  uniform  practice  of  the  court, 
would  Dear  interest  from  that  date.  In  that 
case  there  could  have  been  no  complaint  made 
walnst  compounding  Interest.  We  think  a 
similar  effect  most  be  given  to  tbe  decree  of  tbe 
court  couflrmlng  the  master's  report  made  April 
28, 1878.  It  subetantl^  declared  tbe  amount 
due  October  15, 1875.  as  coDststing  of  the  prin- 
cipal sums  and  interest  to  that  date  added  for  [B3S] 
the  purposes  of  the  sale  and  distribution,  and 
the  decree  of  January  6,  IS84,  directing  the  cal- 
culation of  Interest  for  purposes  of  distribution 
upon  the  aggregate  amount  of  the  principal  and 
interest  as  of  October  IS.  187S,  was  only  a 
proper  explanation  of  the  decree  of  April  28, 
lB7S,ooiiormtng  tbe  master's  report.  The  date 
of  the  confirmation  of  that  report  was  a  suit- 
able period  In  the  progress  of  the  cause,  where 
the  creditors  were  so  numerous  and  the  calcu- 
lations so  complicated,  for  tbe  court  to  fix,  for 
the  Information  and  guidance  of  all  concerned, 
the  amount  severally  due  to  each  credllor  with 
(be  order  of  priori^  1°  which  he  was  entitled 
'    '        Id.    The  amounts  to  be  found  due  ne- 


lobe  paid, 
ceasanly  ei 


accrued  interest  up  to  a  fixed  date,  and  from 
that  period  the  aggregate  became  the  sum  of 
tbe  debt,  the  whole  of  which  thencef  ortb  prop- 
erly carried  Interest.  No  exception  was  taken 
to  the  report;  It  waa  cooflnned  by  tbe  court; 
and.  In  our  opinion.  It  cannot  reasonably  bear 
anv  other  construction  thantbatwhich  the  court 
subsequently  placed  upon  it. 

Upon  tht  uAi)b  BOM,  no  it^tutit*  hai  ism  done 
OU  app^tanl;  amf  Mo  dcerw  of  tit  Ditttiet 
Cburt  <if  Wtt  Virffinia  it  n/lrmid. 


dbyGod^e 
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Oct.  Tsui, 


"Tbo  appUcftUoi),  loney,  pUn  ordMcriptka 
of  tbe  property  berein  insuied  ahall  be  cod- 
'  dderad  a  put  of  the  conDict  uid  a  vrurantf 
by  the  assured;  uidaDvfalnrepKKiitAUoiit^  [400) 
''^re  Mnred  of  the  conditloD,  dtuatka  or  oocu- 


orerrsluatioD,  or  any  nusrepreeenUitioi)  what- 
ever, either  fn  &  written  applicatioa  or  other- 
wIm,"  shall  render  the  polh^  void. 

"It  the  Inlerest  of  tbeaBsuredintliepropertv 
be  any  other  than  the  entire,  unconditioDal  and 
^  tole  ownerahip  of  ibe  propeny  (or  tbe  uie  and 
.  benefit  of  the  asBuied,  or  be  Incumbered  by 
1  any  lien,  wbetber  br  deed  of  trust,  mortgaga 
I  or  otberwise,  or  it  tae  building  inviuvd  stands 
on  leased  ground,  it  must  be  so  represenied  (o 
>  tbe  Uompanlee  and  so  expressed  In  the  writtm 
I  part  of  tJiia  policy;  otherwise,  tliia  policy  shall 

The  applicatloD  was  of  tbe  same  date  as  the 

;   policy,  and  waa  signed  bv  the  assured,  and  con- 

l  tained  a  great  number  of  printed  questions  and 

.   wrltlenanBwera,aDdBomuchof Itaalsmaterial 

lo  be  stated  was  u  follows: 

"Tbe  applicant  will  answer  particularly  the 

[ollowing  questions,  and  sign  tbe  same,  as  de- 

tcrtptive  of  tbe  premlBes  and  forming  a  part 

I  of  inecoDlract  of  insurance  and  a  warrantj  on 

I   blapart:" 

' ' Wbat  material  Is  used  for  lubricating  or  oll- 
:  luK tbebearlDgBandmachineryT    Tslluw,  lard 
jid  machine  oils. 

"Will  you  agree  to  use  only  lard  and  tallow, 
jr  sperm  and  lard  oila  for  lubricating!    Lard 
1  and  tallow,  or  lard  and  macbioe  oils. 

"Is  tbe  machinery  regulurly  oiled,  and  by 

whom?    Yes,  by  repulw  attendant, 

!       "Will  you  agree  to  keep  all  the  bearinn^and 

;   machinery  properly  supplied  with  oil!    Yea." 

"la  smohingordriDkmgot  Bpirituous  liquors 


■'If  mortKaged.  state  tbe  amount.    ta.OOO." 
"Tbe  subscriber  hereby  coveoanta  and  og^'ees 

to  and  with  the  said  Companies  tbal  the  same 
.  is  a  just,  full  and  true  exposition  of  all  the  lucta 
'  and  drcumatances  in  reuurd  lo  the  condition, 
I  situation,  value  and  risks  of  the  propcnv  to 
I  be  insured,  and  s^d  answers  are  consiiiered  the 
h  basis  on  which  Insurance  is  to  be  ofFccicd,  and  (401 
I   the  same   la  understood  as    Incorpuruled    in 

and  forming  a  part  and  parcel  of  ilic  policy; 

and  further  covenants  and  agrees  tbal  if  Uie 

situation  or  circumstances  aUecliug  the  risk 
I  shall  be  so  altered  or  changed  during  tln^ 
,    time   of    any  policy  ol  insurance  which  may 

be  fixed  upon  the  application,  or  anv  renewal 
.  of  said  policy,  as  to  render  the  risk  more 
I  hazardous,  [be]  will  notify  tbe  otilceis  of  aaiJ 
'  Companies,  or  their  general  agent,  forthwith 
!   of  such  alteration." 

The  case  was  tried  by  a  Jury,  who  returned 
,  a  special  verdict,  finding  the  value  of  the  prop- 
>  er^  insured  and  its  loss  by  Are  on  AuKuat  1, 
-  1^,  and  so  much  of  the  re^t  of  whlcn  as  ia 
,  material  to  be  stated  was  sa  foUowa: 
I  "The  plainttSs  forbade  smoking  lo  go  on  in 
,  the  mill,  but  smoking  was  done  on  the  grind- 
I  Ing  floor."  "One  of  them  himself  smoked 
1  upon  and  in  tbe  milL" 

"At  the  time  of  the  application,  there  wai 
13?  U.  S. 
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doe  land  Ha;  on  bla  notei  and  mortgwe  on 
•aid  premlMs  tbe  sum  of  98,070.10."  "Th«ra 
were  laxea  of  tbe  aoimt;  and  Stale  on  aakl 
premiaei  for  Mvetal  Tears  prior  to  tbe  inue  of 
tb«  polk:;,  wfaicb  were  delloquCTt  and  unpaid, 
and  itill  remain  nnpald,  amnuntiog  U>  tbe  sum 


certificate  of  dlvidon  of  opinion  between 

drcult  Judge  and  tbe  district  Judge  upon  tba 
f<41ow1o2  questions: 


^etber  tbe  fact  thai 
on  the  mill,  to  tbe  amount  of  (8^.40,  were 
dne  and  nnpald  at  the  dme  tbe  applicatlan  for 
insurance  on  the  property  deatroyed  was  made, 
and  that  fact  was  not  discloeed  b;  tbe  appll- 
c*nta  to  the  Insurers,  will  defeat  Lbe  plalntiSi' 
right  to  recoTer. 

"8.  Wbetherthefocttbatamohlngwasdona 
in  the  mQI,  lbe  proprietor  of  tbe  miUbeingone 
that  smoked,  notwithstandinj;  tbe  plaintiffs 
bad  stated  in  their  application  for  insurance 
that  amoking  was  forbid  therein,  will  defeat 
l^f  ]  tbetr  right  to  recover,  the  flre  that  deetroted 
tbe  pn^cTt;  not  baring  originated  from  that 
«nae." 

Matrt.   T.    M.    Ikrqaatt    arkd    Inluun 
B«ATlfl,  tor  plaintiffs  in  error: 

If  a  repreeentaticHi  ie  true,  it  la  all  that  la 


Oantirtental  L.  Int.  Oo.  v.  Sogen,  8  West, 
Rep.  Bl,  lit  IlL  48S;  Piteh  t.  Ameriean  iW- 
iar  L.  int.  Co.  SO  N.  T.  SOT. 

If  tbe  insurer  Issue*  a  policy  without  elidt- 
taig  further  information,  be  waives  a  fullet 

Phmia  L.I*t.Oa.r.  AkMAi,  1»  XS.  8. 1«0 
(SOiMS):  OmiteetievtMvt.  L.  Int.  Oo.  t.  Lucht. 
108  U,  8.  496  (27:800);  Baaf,  PiopUt  Mut.  F. 
Iiu.  Ob.  9  Grar,  18S;  Li>ni!ard  F.  In*.  Oo.  t.  Mh- 
Outtoek,  SI  duo  St.  1781  Amtriean  L.  In*.  Oo. 
T.  JfoAoM,  M  Mlsa.  180;  Oarton  ▼.  Jertty  CiUi 
In*.  Co.  48  N.  J.  L.  800;  A  a  44  N.  J.  LsiO; 
Ubanm  Mut.  Int.  Co.  t.  Eopler,  108  Pa.  38. 

That  one  of  the  proprietors  smoked  will  not 
defeat  tbelr  right  to  recover. 

Aurora  F.  Int.  Oo.  t.  BdAg,  65  DL  218-31B; 
ins.  Oo.  Iff  Sorth  Amtnea  t.  MeDowdl,  50  HI 
1«;  Wood.  Fire  Ina.  8B1,  g  108. 

The  aoswer  in  reference  to  smoking  should 
be  r^arded  merel;  as  a  warrant  in  fratmU. 

Aurora  F.  Int.  Oo.  t.  Sidg,  55  IlL  SIS-, 
CrSul  T.  Buffalo  F.  Int.  Oo.  8  N,  T.  122;  Aai'fA 
T.  Meefumiet  it  T.  F.  Int.  Ob.  82  K.  Y.  8»9. 

A  poltcj  should  be  construed  most  strongly 
against  tbe  inaarer. 

Ftrtt.  I/at.  Bank  t.  Earfford  F.  Int.  Oa.  B5 
n,  S,  878  (24:568):  Movlor-v.  Amniean  L.  Int. 
Of.  Ill  U.  B.  88B  (28:447):  Olton  v.  SL  Fttul  F. 
*M.In».  £^.  85  Hlnn.  48S. 

The  sMured  did  not  withhold  mj  material 
fact  wlthlo  bis  knowledga. 

Firtt  Nat.  Bank  v.  BarMdrd  F.  Int.  Oo.  05 
D.  5.  67«  (fl4M4);  Oonitnental  L.  Int.  Oo.  v. 
Bofftrt.  B  Wcat.  Bsp,  01, 110  HI.  48!tiFit<A  v. 
AmtrieamPapttlarZ.  Int.  0».B»N.  ¥.  SOT. 

Inamta  sot  material  lo  Iba  risk,  that  wan 
U7II.8. 


honeetlT  made  In  tbe   belief  that  di«r  were 
^ne,  will  not  be  anr  obstacle  to  reoovaiy. 
Oontintntal  L.  Int.  Oo.  v.  Sogtn,  8  WesL 


Rep.  88,  110  lU.  474. 

Courts  conitrua  policies  ef  Insuranoe  so  as  to 
snalain  them  if  poMlble,  when  Ihe  Insured  has 


of  yorth  Amarita.  58  N.  Y.  222;  Abb.  Trial 
Bv.  488. 

JfMsrs.  Sa^ii*lSh«Ua.lMLrK«r  and  Ji  M. 
WUton,  for  defendants  in  error: 

Wlien  tbe  repteeeutaUons  of  tbe  insured  are 
expresslr  refened  to  In  the  policy  as  tormlnga 
part  of  uie  oontnct,  thn  will  acquire  the  char- 
acter of  warranties  and  Invalidate  tbe  Insui^ 
ance,  uikless  strictly  complied  with,  whether 
they  are  or  are  not  material  to  tbe  risk  astamed 
■^7  tbe  Insurer. 

NiooU  V.  Amtriean  Int.  Oo.  8  Wood.  A  K 
520;  WiUiamt  v.  Neu  BnfiaM  Itvt.  F.  Int.  On, 
81  Me.  210;  Jenningt  v.  CAenango  County  Mut. 
Int.  Oo,-  2  Pento,  70  ;  Murdoek  t.  OAenanoo 
County  Xut.  Im.  Go.  2  N.  Y.  210;  WithertitT. 
Xaino  Int.  Oo.  4S  He.  300;  Pioree  v.  Bmpin 
Int.  Oo.  03  Barb.  880. 

The  inquiry  and  answer  are  tantamount  to 
an  agreement  that  tbe  matter  inquired  almut  Is 
material,  and  Ita  materially  la  not,  therefore, 
open  to  be  tried  by  thejtuy. 

WOton  T,  Oonway  F.  Int.  Oo.  4  K  L  141; 
Onafftt  T.  Oattarauipu  Oounit/  Mut.  ins.  Oo.  18 
N.  Y.  876;  OampbOi  v.  Nm  England  Itvi.  L. 
Int.  Oo.  88  Hass.  881 ;  Miller  v.  Jf wfuoj  Bon.  L. 
Int.  Oo.  81  Iowa,  218;  LtSoy  t.  Market  F.  Jnt, 
Co.  8S  N.  Y.  00;  Priaf  v.  nmic  Mut.  L.  Int, 
Oo.  17  Uinn.  48T-.  Blwner  v.  Maniai  Int.  Ob, 
45  Wis.  623:  J^fWei  v.  Beonomieal  Mut.  L, 
Int.  Co.  80  U.  8.  33  Wall  47  (39:888);  jBlna 
L,  Int.  Oo.  T.  PYanoe,  Bl  U,  8.  512  (28:403). 

The  law  does  not  forbid  parties  (o  a  contract 


for  life  insurance  to  stipulate  that  ibi  valtdlty 
shall  depend  upon  corkditlonB  or  conUnMude* 
such  as  tbe  court  below  dedded  were  embodlad 


In  tbe  polity  in  suit, 

J^ffria^.  SoonMnieatMut  L.  Int.  Oo.  mfra; 
Mina  L.  Int.  Oo.  v.  F¥anee.  01  U.  S.  010 
(38:401);  Danittt  t.  SuOton  J»««r  F.  Int.  Oo. 
130uA.41«. 

B,de- 

If  thie  poIIot  is  valid,  ea<^  oit  the  defendants  . 
was  severally  liahle  for  no  more  than  the  sum 
of  $4>000,  and  interest  thereon  lo  the  date  of 
the  Judgment  in  the  circuit  court.  Tbe  whole 
amount  recoverable  against  either  defendant  in 
that  court  bdng  leas  than  tO.OOO,  this  court  has 
no  Jurisdiction  of  tbe  case,  except  t:^  reason  of 
the  certificate  of  division  of  opinion.  Sltpario 
Pkanixint.  Cb.  117U.8.867[20:028]:  Botet. 
Johnton,  \00  U.  S.  108  [30:8881:  WiUiamtport 
Bank  v.  Xnapp.  110  U.  8.  857  [80:446].  The 
first  question  certJfled  is  too  general  to  be  an* 
Bweted,  becauee  it  undertakes  lo  refer  the 
whole  case  to  tbe  deddon  of  this  court  •Tev- 
eU  V.  Knight,  128  U.  B.  430  [SI :  IBO].  Nothing 
is  open  for  consideration,  therefore,  but  the 
second  and  third  questions  upcm  which  the 
opinions  of  the  Judges  of  the  circuit  oouit  were 

T^whole  scope  of  that  claoie  of  the  poUcr. 
which  requires  the  IntenM  of  tbe  amred,  u 


101-400  SirPBMia  CoDBT  o 

"other  thin  the  entin,  uncondltfonal  and  lole 
owDenbip  of  the  propertj'  for  the  om  and  ben- 
efit of  the  aaaured,"  or  tf  "  Incumbered  by  any 
Ijen,  whether  by  deed  of  tnut,  mortage  or 
othcffwbe,"  to  be  M  represented  by  the  aeetued 
eod  M  expreaied  In  the  policy,  U  to  ascerUin 
whethv  lu>  inUtest  oomee  within  etther  of 
these  two  deacriptinii,  and  not  to  call  for  ln> 
formation  ■■  to  the  nature  or  amount  of  aoT 
incumbianon.  It  !•  therefore  fully  satisfled 
by  the  ilatementa  In  the  apj^cadon  that  there 
la  en  incumbnmce  on  the  property,  and  what 
the  amount  of  mortgage  la,  and  by  the  exprea- 
sion  in  the  policy  mulnc  the  Inaurance  !P^- 
able  to  a  morteune.  WtUiam  t.  Soger  WOt- 
iamt  Ini.  Co.  107  Meas.  877. 

By  the  terms  of  Ibis  policy,  and  of  the  appli- 
cation made  pert  Utereof,  the  answers  to  the 
qoeetlona  in  the  apidlcatlon  are  doubtless  war- 
ranties, to  be  strictly  complied  with.  But  ihia 
court  is  nnanlmcusly  of  opinion  that,  so  far  as 
reRuda  either  of  the  roatters  presented  for  Its 
decisiOD  Id  the  present  case,  these  answers  are 
direct,  full  and  true. 

The  only  questions  put  as  to  incumbrances 
are,  fltBl,  the  general  one,  "  Is  there  any  In- 
cumbrance on  the  property?"  which  Is  truly 
answered,  "  Yes; "  and,  second,  the  porticuiu 
one,  "  If  mortgaged,  state  the  amount,"  in  an- 
swer to  whldi  the  assured  stales  the  principal 
sum  due  on  the  mortgage.  The  effect  o(  omit- 
ting to  include  the  adiUtional  sum  due  for  less 
than  half  a  year's  interest  Is  not  presented  by 
the  oertlflcate  of  dlTirion.  The  Insuren  having 
put  no  question  as  to  tfaenatureor  the  amount 
of  incumbrances,  othenrlse  than  by  mortgage, 
cannot  object  that  no  information  was  ^ven 

Zn  that  BiiMect.  Phan&c  L,  Iiu.  Co.  v.  Bad- 
lao  TJ.  B.  188  (80:«M].  There  was,  there- 
fore, no  breach  of  warranty  In  not  disclosing 
the  lien  for  unpaid  taxes,  independently  of  the 
question  wbether  such  a  lien  was  an  incum- 
brance, within  the  meaningof  this  contract;  and 
this  case  doee  not  require  a  decision  of  that 

As  to  smoking,  the  only  question  put  In  the 


applicatian,  ana  answered  In  the  negative,  is 
nbether  smoking  is  "allowed  on  the  prem- 
ises"— which  looks  only  to  the  rule  established 


upon  the  subject  at  the  time  of  the  application, 
and  not  to  llie  question  whether  tbat  rule  may 
be  kq>t  or  broken  in  the  future.  This  appears 
by  the  language  of  the  qneaiion,  as  well  aa  by 
the  drcumstance  that  It  u  not,  as  ottm  Interrog- 
itoriea  aa  to  existing  precautions  against  fire 
are,  followed  up  by  compelUng  the  assured  to 
agree  that  Ihey  will  oontinaa  to  ohaerre  tbe 
same  ptecautiixiB.  The  Juiy  havInK  found  that 
the  asnired  forbade  onoking  In  the  mill,  the 
mere  fact  that  other  penons.  or  even  one  of  the 
assured,  did  afterwards  amoke  there,  was  not 
suffldeot  to  avoid  the  policy. 
Tbe  two  cases  cited  by  tbe  defendanta  from 
[MM]  the  Ulinds  Reports  contain  no  adjudication 
to  the  contrary.  The  point  decided  In  each 
was  that  smokiiig  by  workmen  In  the  mUl  did 
not  avoid  the  policy,  and  tbe  renuvk  of  the 
judge  delivering  tbe  opinion,  that  in  such  a 
cose  the  assured  nudertakea  tbat  be  will  not 
himself  do  the  act,  was  obiter  dictum.  In*.  Co. 
of  North  Amtriea  v.  MeDovxtt.  50  lU.  120, 131; 
Aurora  F.  ins.  Co.  v.  Eddf/.  5S  Dl.  818. 210. 
1»8 


Jv^fmetU  rmerted,  and  eat  romantbi  to  M« 
Oiroutt  Ooiirt,  with  direetion*  to  r«nd«r  judg- 
ment for  the  pUuatiffi  upon  the  ^peei(U  Mrdief. 


HARTFORD  FIRE  INSURAKGB  COM- 
PAMT. 


(See  B.  C.  Boporter'B  e 
Warranty   in  potiey  at    to 


1888. 

Er  ERROR  to  tbe  Circuit  Court  of  the  Dnltod 
States  for  tbe  District  of  Nebraska.  On 
certificate  of  division  in  opinion,  io  review  a 
Judgment  for  the  defendant  In  an  action  on  a 
policy  of  fire  insurance.    Hetened. 

Statement  by  Mr.  Jiutiee  Or»f  i 

This  cose  was  tried,  argued  and  decided  at 

tbe  same  time  with,  and  was  substantially  like, 

that  of  Sitflord  T.  Otrmania  Int.  Co.  ittpra, 

except  that  no  qaeatlon  as  to  smoking  tr  "-' 


premise*  was  presented,  that  ihe  poltcv  Itself 
contained  no  provision  on  thesubject  of  incum- 
brances, and  tnatsomnch  of  tbe  application  aa 


related  to  that  subject  was  in  this  form: 

"  IB.  Incumbrance. — Is  there  a  mortgage, 
trust  deed,  lien,orlncumbranceof  any  kind,  on 
proper^T  Tee.  Amount,  and  in  whose  favorT 
|8,000;  L  Uay.  What  is  tbe  entire  value  at 
property  Incumberedf    |3I,000." 

"And  tbe  aald  atmllcaBt  hereby  coreoanta    r^oB] 
and  amee  to  and  wiui  said  Company  that  the 


cumstancee  in  regard  to  the  condition,  situation, 
value,  owneiship,  title.  Incumbrance  of  all 
kinds,  Insurance  and  hazard  of  the  property  to 
be  insured;  and  the  some  is  hereby  made  a  con- 
dition of  tbe  insurance,  a  pert  of  tbe  contract 
and  a  contluulog  warranty  on  tbe  part  of  as- 
sured, for  term  of  policy,  or  any  renewal  there- 
of, of  which  this  survey  and  application  form 

Matrt.  T.    M.    H&rqnett  and   iBha-aa 
Reavia,  for  plaintiffs  In  error. 
(No  counsel  appeared  for  defendant  in  error.) 
U7  V.  & 


I  bv  Google 


PaoTnnxoE,  sm.  Snuusir  Co.  t.  Clau 


Ithougb 


1887. 

Jtr.  JvtHc*  Ctrmy  ddivered  the  oplnloii  of 
ibe  court: 

In  llii*  cu^  I  un  intnicled  b^  tlie  majontj 
of  tbe  court  to  umounce  ita  ^nton  that  m 
wuTsnty  coDcernlng  iDanmbruicea  Includes 
«oly  incnmbrancea  created  by  Ibe  act  or  with 
the  couwat  of  the  assoted.  and  not  thoM  cr»- 
«(ad  by  tbe  law;  and  therefore  the  poUcy  waa 
not  avoided  by  tbe  omiaaion  lo  disdoee  the  fact 
that  "delinquent  taxes"  on  the  premiaes  for 
pKrlona  years  were  due  and  unpaid,  altboi 
hj  the  atatntee  of  Nebraaka  taiea  i 
a  lien  on  the  real  estate  laxed. 

Judgment  rtnertrd,  and  earn  remanded  ta  tAd 
Circiot  Otntri,  ui(A  dirtetiffits  to  rtadtr  Judg- 
tMtU  p3T  He  ptainUfft  upon  tAs  ^eekU  vtrdM. 


PROVIDKNCE    AND    STONraOTON 

STEAMSHIP  COHPAKT.  Ptf.  in  Bit., 

e. 

AUfIRA  K  CLARE,  Admix,  of  Ohui^b 

0.  Olabb,  Deceased. 

ISse  fc  a  Beportcrt  eO.  4S-au 


45-iW 


«f  Blalntll 


Utmferjt 


e  negiteeooei 

UoD  ofnro  v 

.,  -,.«)  one  ot  whiiA  the  deceaaed  waa 

■III  111  il  iiiliai  iifmiiiiii  iiafmini  rfiilil.  Iliiiiriliiiliiii 
DO  evMeiioe  lo  tustaln  tbe  alteeatloD  «f  the  oom- 
plttait  that  tbe  iDleetatewaa  drowned  aaaoonse- 
-queooe  of  tbe  eolUalon,  or  ai  to  what  (sused  bla 
death,  the  quastkniaB  to  wlietber  deomsed  lost  fail 
We  In  oooeequeDce  ttt  the  oollMon  wis  at  leaac  on* 
fortbeju^  and  that  the  eTtdenoe  wu not 

c^nttowamntitliedl — " * '■-'  -- 

Vtalntiir  ott  that  polnl. 


Arvued  April  tS.i 


Deeidtd  Voig  U,  1888. 


Pr  BRBOB  to  the  Clrculi  Ooart  of  tbe  United 
Btalea  for  tbe  Soutbeni  District  of  NewTork, 
to  review  a  ^gmeot  by  direction  of  tbe  court, 
for  the  plaintifl.  In  an  action  to  recover  dam- 
ages for  the  death  of  plalntUTa  Intestate    B»- 

Reported  below  in  23  Blalcbf.  ISB,  SO  Fed. 

The  facts  are  stated  br  the  court 

Ut.  WIi«el«r  H.  PackhMB.  for  plalntlS 
Intnw: 

Tbe  court  erred  In  directing  a  verdict  for 
flaintUf  be1ow,aiid  In  refusing  to  allow  defend- 
«ri  below  to  go  to  the  Juij. 

MtOroA  v.  Badton  Siier  £  A  Of.  83  Barb. 
147;  Bmt  V.  Aufam  A'wr  A  -K  (%>.  86  N.  Y. 
-«;  Ooimw  T.  JV«w  York  A  If.  B.R.  B.  Co. 
SO  N.  T.  408;  IfetropelStan  S.  Oa.  t.  Jaektim, 
L.  R.  8  App.  Caa.  198;  Hart  v.  Hodion  Biver 
A«dM  a>.  80  N.  T.  tSSZ;  Jvitiee  v.  Lana,  SB 
N.  T.  8S8;  ftaefl  t.  FbaOt,  71  N.  Y.  71. 


the  court  is  not  warranted  In  directing    a  v< 


N.  Y.  609;  JTowo- 
nasfl  T.  Wilton.  TON.  Y.  177. 

(No  counsel  appeared  for  defendant  in  error.) 
aS7  D.  8. 


Mr.  Ju^iee  Bl»teU!»rd  delivered  the  opin- 
ion of  the  court: 

This  Is  an  action  at  law,  brourtit  In  the  fin* 
preme  Court  of  the  State  of  New  York,  hj 
Ahnlra  R.  Clare,  ae  administratrix  of  tbe  estate 
of  Charles  C.CIare,  deceased,  against  the  Ptot- 
IdencB  and  StonlngtOD  Steamahlp  Compan;, 
a  Rhode  Jbland  corporation,  lo  recover  tbe  sum 
of  $0,000,  with  interest  from  June  11,  ISM,  aa 
alatatoiy  damaies  for  the  death  of  Charlea  C. 
Clare.  The  plaintifl  ia  bis  widow,  and  be  left 
four  minor  children.  Us  heirs  at  law  and  next 

The  complaint  alleges  that  the  defendant  waa 
the  owner  of  two  ateamboaia,  The  Narragaa- 
sett  and  The  Stonlcgton,  moDlDg  between 
StonlngtOD,  Connecticut,  and  New  York  City; 
that,  on  or  about  the  lltb  of  June,  1880,  the 
defendant  received  Clare  on  Tbe  Narrafanaett 
for  the  purpoee  ot  con  veylnc  blm  therein  as  ■  pas- 
senger from  New  York  CSj  to  StoningtOD,  for 
a  reasonable  compensation  paid  to  it  by  Olare; 
that  The  Narnwansett,  under  the  management 
and  direction  of  the  defendant,  bavlng  Clare  oo 
board  aa  a  paaaenger,  and  proceeding  through 
tbe  waters  of  Long  Island  Sound,  met  Tbe  Ston- 
Ington  proceeding  on  her  way  lo  New  York 
City;  that,  bj  the  negligrace  of  tbe  defendant, 
tbe  two  vessels  came  Into  collision,  whereby 
The  Narragansett  was  ao  Injured  that  Are  im- 
mediately broke  out  on  her.  and  afaesank  within 
a  few  momenta,  and  Clare  without  any  neglect 
cm  bla  pari,  waa  drowned;  that  tbe  collidoD  oc- 
curred either  In  the  Slate  of  New  Torkor  In  tbe 
State  of  Connecticut;  that  sections,  ot  chapter 
e,  title  IB,  of  the  LawB  ot  1870  of  the  State  of 
Connecticut,  provides  that  all  dam^es  result- 
ing in  death,  recovered  In  ao  action  tvoagfat  by  [47] 
an  executor  or  adn^isDator,  shall  Inure  to  the 
benefit  of  the  hnaband  or  widow  and  heira  of 
the  deceased  person;  and  that  section  1,  chapter 
78,  of  tbe  Iawb  ot  1877  of  tbe  State  of  (Connect- 
icut, provides  that,  In  all  actions  by  an  ex* 
ecutor  or  administrator,  for  Injuries  resultins 
In  death  from  negligence,  aucb  executor  or  aa- 
mlnlstrator  may  recover  from  tbe  party  legally 
In  fault  for  such  Injurlea  just  damages,  not  ex- 
ceeding $0,000,  to  be  distributed  as  provided  in 
section  9  of  chapter  0,  title  10,  of  the  Laws  of 
1875|  but  such  action  must  be  tnought  within 
one  year  from  the  neglect  complaliwd  of.  Tbia 
suit  was  brought  wi^ln  the  year. 

BytheCodeotavflPTocednreof  the  Btat« 
of  V-w  York,  section  IBOS,  It  Is  provided  as 
folloit..  "The  executor  or  admlnlatrMor  of  a 


decedent,  who  bar  'eft,  him  or  her  surviving,  a 
husband,  vrite,  or  ■at^l  ot  kin,  may  maintain  an 
action  to  recover  damages  for  a  vrrongful  act, 
neglect  or  default,  by  which  the  decedenfa 
death  was  caused,  against  a  natural  person 
who,  ora  corporation  which,  would  have  been 
liable  to  an  action  in  favor  ot  tbe  decedent,  by 
reason  thereof,  if  death  had  not  ensued."  It  u 
provided  by  section  1004  that  In  the  case  of  a 
trial  by  Jury,  "tbe  damages  awarded  to  tbe 
plaintlfT  may  be  such  a  sum,  not  exceeding  Ay* 
thousand  dollars,  aa  the  Jurv  *  >  *  deems  to 
l3e  a  fair  and  jual  compensatioQ  forthepecunl- 
ary  Injuries,  resulttog  from  tbe  deosdent'i 
death,  to  the  person  or  persons  tor  whose  bene- 
flt  the  action  la  brougnt:"  and  that,  "when 
final  Judgment  tor  the  plaintiff  la  rendend,  the 
clerk  mnat  add  to  the  sum  so  awarded  Intanat 
IM  , 
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Oitatapoa  from  tlio  decedent's  deatb,  and  in- 
clude ft  In  the  JudgmeDt," 

Tbe  acdoD  mi  removed  br  the  dpfend&Qt 
into  the  Circtilt  Court  of  the  tJolled  States  for 
the  Southera  District  of  New  York, 
ground  that  the  plaintiff  was  a  citizen  of  New 
Jeraer,  and  the  defendant  a  citizen  of  Rhode 
laland.  The  answer,  put  In  tbe  circuit  court, 
Gont^ns  a  denial  In  tbe  prescribed  form,  cover 
lug  tbe  alleKaUoD  of  tbe  comptaiot  tliat  tbe  de- 
fendant recdved  Clare  on  Tbe  Namganaeit  for 
tbe  purpose  of  conveying  him  therein  u  a  paa- 
•enger  from  New  Torfc  Cltf  to  Stoninglon,  for 
a  reasonable  compensatloD  paid  to  it  by  Clare. 
It  alsodeniee  the  neglifience  alleged,  and  deolea 

alUUbiUty  10  the  plafntiff.    It  also 

that  It  bad,  by  proper  proceedings  In 
trict  Court  ol  the  United  States  for  the  8 
District  of  New  Toih,  taken  the  beneflt  of  the 
Statute  of  tbe  United  States  for  the  llmilatinn 
at  tbe  liability  of  ship  owners,  In  respect  to 
Tbe  Narragansett,  by  a  transfer  of  its  Interest 
In  her  to  a  trustee  appointed  by  that  courL 

At  the  trial  before  a  Jury  a  verdict  waa,  l>y 
dbrection  of  the  court,  rendered  for  the  sum  of 
15,000,  on  the  20th  of  April,  1865;  tbe  interest 
was,  under  tbe  Stalute of  New  York,  computed 
Oy  the  clerk  at  the  »amof  t1,622.S0;  tbeptaln- 
tlfTa  cosU  were  taxed  at  $76.25;  and  a  judg- 
ment wB*  rendered  for  the  plaintifF  for  tbe 
ee.  interest  and  coats,  amountlnginallto 
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damafree.  1 
$6,000.70. 


AttbetrialtbeplaiutiScanedas' 

master  of  The  Namgansett,  and  the  pilot  and 
tbe  oiclneer  of  TheStonlngton,  for  tbe  pur- 
pose of  ahowlnff  negligeoce  on  the  part  of  The 
Slonington.  The  plaintiff  also  called  as  a 
witotfs  one  Fisher,  who  lestlQed  as  follows: 
"In  Jane,  1880,  I  redded  in  Jersey  City.  I 
knew  Oharlea  C.  Clare;  he  was  a  frlena  of  mUt& 
On  the  Sunday  following  the  lltb  of  June, 
1880,  I  went  (c  Slonington  and  found  the 
body  of  Obarles  C.  Clare,  and  brought  tbe  same 
to  iinn  Cltyfor  burial.  What  met  led  me  to 
go  to  Blonlngios  waa  newspaper  reports,  and 
tnen  information  coming  to  me,  that  Mr,  Clare 
had  lost  his  life  by  this  accident  I  found  bis 
body  In  the  lower  part  of  a  famltnre  establish- 
ment, which  was  oeing  temporarily  used  aa  a 
morale."  The  defendant  then  called  as  a' wit- 
ness a  steamboat  captain,  and  examined  him 
on  the  general  question  as  to  whether  Tbe  Slon- 
ington, at  the  speed  at  which  she  was  ruaning, 
was  gcring  at  a  moderate  speed  In  a  fog,  under 
tbe  regairement  of  Rule  it  of  section  4288  of 
tiie  Hevised  8tatnle^  which  provides  that 
"eveiT  steam  vesMl  ahall,  when  in  a  fog,  go  at 
a  moderate  speed."  The  defendant  also  called 
as  a  witness  the  bow  watchman  of  tbe  Stoning 
ton.  After  both  sides  had  rested,  the  plaiutui 
moved  for  a  direction  to  the  jury  to  find  a  ver- 
dict for  tbe  plalntifl  for  $6,000.  The  defend- 
ant then  moved  that  the  court  direct  tbe  Jinv  to 
find  a  verdict  for  the  defendant,  because  there 
was  no  evidence  that  the  intestate  went  on  or 
In  The  Narragansett,  tbe  evidence  being  that 
he  was  dead,  but  there  being  no  evidence  as  to 
bow  he  died.  Tbe  court  then  suggested  to  the 
oonnsel  for  the  pldntiff  that  be  had  better 
prove,  if  heoould^thatUiedeceasedwaaon  Tbe 
Kamnneett  liw  pbtlntiB  was  then  sworn 
u  a  wftnese,  and  teMlIled  that  on  the  afternoon 
of  June  11, 1880,  she  crossed  over  with  her  son 


Chariea,  by  a  ferryboat  to  New  York,  to  take 
biin  to  his  father,  and  left  him  with  bis  father 
on  tbe  New  York  side  of  the  fen7  bridge,  and 
did  not  herself  go  outside  of  the  fen;  or  to  The 
Narragansett.  The  plalntifl  then  called  tbe 
son  Charies  as  a  witness,  who  testiaed  that,  on 
that  afternoon,  he  went  with  hla  father  oo 
board  of  Tbe  Narragansett,  and  went  ont  oo 
her.  and  was  on  her  at  the  time  nf  tbe  col  lidon; 
that  his  father  waa  with  him  sbortiv  before  the 
collision,  and  that  be  did  not  aee  his  father 
after  the  collision.  The  defendant  iLea  asked 
the  court  to  direct  tbe  jury  lo  find  a  verdict 
for  tbe  defendant,  on  Ute  ground  that  there 
was  no  evidence  In  tbe  case  tbsl  the  father  and 
son  went  as  paseengerB  on  the  boat,  or  that  they 
bad  bourht  a  ticket,  or  that  they  bad  any  room, 
or  that  there  was  any  contract  made  between 
the  parties;  that  there  was  no  evidence  that  the 
intestate  lost  his  life  in  consequence  of  the  ac- 
cident: that  be  wot  seeu  dead  In  Stoniogton;  but 
that  there  was  no  evidence  that  any  life  was  loat 
on  The  Narragansett,  or  that  any  tmng  happened 
to  the  ioleslate.  The  court  remarked  that  it 
tbouf^t  that  the.evldence  then  In,  in  the  case, 
was  sufficient,  and  that  It  must  deny  tbe  de- 
fendant's motion  and  grant  the  plaintiS'a  mo- 
tion. Tbe  defendant  ibeo  asked  the  court  to 
direct  a  verdict  for  tbe  defendant,  on  the  ground 
that  there  was  no  evidence  that  tbe  Intestate. 
loet  bis  life  by  reason  of  tbe  collision,  or  by  the 
negligence  of  the  defendant  Tbe  court  denied 
the  motion,  and  the  defendant  excepted.  The 
defendant  conceded  that.  If  tbe  plalntiS  could 
recover  at  all,  the  damages  were  $0,000.  The 
defendant  then  asked  lo  go  the  jury  on  tbe 
questions  (1)  whether  tbe  pWntKTs  intestate 
had  loat  his  life  by  reason  of  the  collision  of 
tbe  two  vessels;  and  (2)  whether  the  defendant 
or  Its  servants  had  been  golUy  of  any  negli- 
gence In  the  navigation  of  Tbe  Btonlngton. 
contributing  to  thecollidon.  The  court  denied 
each  of  thoK  requetle,  and  to  each  denial  the 
defendant  excepted.  Tbe  juiy  then  returned 
a  verdict  for  tbe  plaintiff,  by  direction  of  tbe 
court,  for  $6,000.  Tbe  defendant  has  brought 
a  writ  of  error  to  review  tbe  jtidgment. 

There  has  been  no  appearance  or  argument  or 
brief  In  this  court  for  tne  defendant  In  error, 
but  the  case  has  been  orally  argued  and  a  brief 
submitted  for  the  plainUlTin  error.  A  dtation 
was  leaned  and  duly  served  on  tbe  attorney  for 
theplaintlff. 

we  think  that  the  court  ened  at  tbe  trial  fa 
refusing  to  grant  the  motion  lo  direct  a  verdict 
for  the  defendant  (» the  nonnd  that  there  wna 
no  evidence  that  tbe  pudntHTs  Intestate  lost 
bis  Hfe  by  reason  of  the  colliaioo  or  t>y  the  neg- 
ligence of  tbe  defendant;  and  in  rduslng  to 
grant  the  reqoeet  of  the  defendant  lo  go  to  the 


grant 
JuiT' 


Jury  on  Uie  question  whether  the  plaintUTs  In- 
testate had  Ion  his  life  by  reason  of  tbe  coUl- 
don.  The  only  evidence  <d  the  death  of  the 
taitestate  was  that  of  the  wltnesi  Fisher,  who 
testifled  that  he  saw  the  dead  body  of  tbe  in- 
testate la  Stoologton,  on  the  BondiiyfoUowfnK 
the  lltb  of  June,  1880,  which  was  tbe  18th  M 
June,  1880.  Th«e  is  no  evidence  to  lualala 
the  allegatioa  of  tbe  complatait  that  the  tntea- 
tate  was  drowned  as  a  coosequenoe  <rf  the  ool- 
Ualon,  or  aa  to  what  caused  bit  death,  or  as  lo 
how  tale  body  came  to  be  fonnd  In  BtouiogloD. 
The  qneedon  as  to  vhetlier  the  intcMate  ka* 
187  U.& 
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bis  life  la  Gouequence  of  the  colltaloo  wu,  at 
lemat,  one  for  tbe  Juiy,  and  the  evidence  wu 
not  ■offident  to  watrftnt  the  direction  of  a  rer- 
an for  the  plaintiff  on  that  point. 

We  expreaa  no  oplnioti  oo  the  qaeation  of 
negllgeDce  In  tbe  Da?imtioD  of  Tbe  Bloning- 
ton,  oraDtrlbutlng  to  uie  collisioD,  or  on  the 

Sineation  of  her  nte  of  speed  in  the  fog.  Dlf- 
erant  tesHmooy  on  these  queatlons  nuq'  be 
given  on  «  new  tzisl,  from  that  which  waa 
given  oo  tbe  trial  now  under  leriew.  Nor  do 
we  expresB  an;  opinion  on  the  question  of  the 
EiiffldeDc;  of  tlie  ertdenoe  to  show,  as  alleged 
In  the  complaint,  that  the  Intestate  was  a  pas- 
senger on  The  NarragMieett,  for  a  reasonable 
eompentatiDn  paid  bj  him  to  tbe  defendant 

Thenulffmtntc/lf-"' — ■'■"' — '■' ' 
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rr  BRSOR  to  tbe  Olrcnit  Court  of  the  United 
Blales  for  the  Southern  District  of  New 
Tork.  to  tetlew  a  Jitdgmeat  tot  (ha  pl^dffs, 
in  an  action  10  recover  an  alleged  excess  of 
duUe*.    Bmarsnt 

Reported  below  In  aaBlatcht.  89. 

The  facts  ire  Btai«d  la  tbe  opinion. 

Mr.  O.  A.  Jenka,  BoUdter-Qtn.,  for  plain- 
tiffs in  error. 

Mr.  Stephen  G.  Clarke,  for  defendants 
In  error: 

When  Congress basdescribedsn  article  so  as 
to  identify  it  bf  a  given  desfgnatloii  for  rev- 
esrae  poiposes,  and  this  has  been  so  long  con- 
tinned  as  to  Impress  on  It  a  particolar  deelgna- 
tion  as  ui  article  of  import,  then  It  most  be 
treated  as  a  distinct  uflcle,  whether  there  be 
evidence  that  It  Is  so  known  in  commerce  or 
not. 

DtWitrM  V.  Lawrmet,  H  U.  8. 18  How.  274, 
nt  a4:  148,  Ufl);  Hmmt  t.  AutHn,  es  U.  8. 
1  Wall  48«  (IT:  888);  BMcKe  v.  Smytlu,  60  U. 
S.  lU  Wall.  l«a  0K):  560);  JTmmm  v.  At- 
197  D.  li. 
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thuT,  93  U.  B.  144  (24;  420):  fimd  T.  Bfvt.  9» 
U.  B.  18  Pot.  S68  (10: 164):  t7.  A  T.  UUman.  4 
Ben.  547;  Arthur  v.  Monium,  96  U.  8.  106 
(S4:  Tdl};  Arthur  v.  Lahey,  Id.  119  (94:  706); 
Arthur  V.  UrtkaH,  Id.  118  (34:  768);  Arthur  v. 
Zimmerman,  Id.  iU  (34;  770);  Arthw  v.  Sfe- 
pAanf,  Id.  125  (24:  771);  Arthur  v.  Danie*.  Id. 
IBS  (94:  810;)  Arthur  *.  Oteim*,  Id.  148  (94: 
818). 

Ifr.  .AufiMBlatehford  delivered  the  opin-  - 
ion  of  the  court; 

This  is  an  action  at  law,  commenced  in  th« 
Superior  (3ourt  of  the  City  of  New  York,  by 
Frederick  Vietot,  George  P.  Victor,  Cwl  Vie- 
tor,  Thomas  Victor,  Jr.,  and  Frits  Achelis, 
asainst  Chester  A.  Arthnr,  Collector  of  the 
I^rt  of  New  York,  to  recover  an  alleged  ex- 
cess of  duties  paid  under  protest  on  goods  en- 
tered at  the  custom  bouse  In  New  York,  from 
April,  1878,  to  November,  1878,  prior  to  tbe 
enactment  of  the  Revised  Statutes. 

Tbe  goods  were  hosiery.  The  appraiser  re- 
turned tbe  hosiery  In  some  cases  as  "knit 
goods,  wool  boaleiy,  over  80,  50,  85,  leas  10  per 
ceot;"  in  other  cases  rs  "worsted  knit  goods," 
etc.  The  collector  liquidated  tbe  dniies  on 
the  hosierv  at  the  nis  of  85  per  ceot  ad  val- 
orem and  60  cents  a  pound,  less  a  dednctbo  of 
10  per  cent  The  plaintifts  proUMed  in  writ- 
ing Bffidnst  the  liquidation,  "oecause  said  mer- 
ch nndise,  being  raerino  hosietT,  and  similar  ar- 
tides  mBde  on  fmmes,  not  otherwise  provided  [kvai 
for,  is  only  Hable  to  duty  under  tbs  29d  section  l«**J 
of  the  Tariff  Act  of  March  9, 1801,  and  tbe  I8tb 
section  of  the  Tariff  Act  of  Jtdf  16. 1863,  at 
tbe  rate  of  86  per  centum  ad  txiterem,  less  10 
per  cent  under  the  9d  section  of  tbe  Act  of 
June  6,  1872,  as  nunnfacturea  wholly  or  in 
part  of  wool,  or  hair  of  tbe  alpaca,  goat,  or 
other  like  animal.'' 

All  of  the  goods  involved  contained  from  10 
to  90  per  cent  of  either  wool  or  worsted,  the 
otber  component  material  being  cotton.  The 
wool  <a  worsted  formed  an  appreciable  portion 
of  the  value  of  the  gooda.  There  is  nothing 
la  the  case  to  sbow  tne  value  of,  or  tbe  smount 
of  duties  OHsessed  on,  the  wool  and  cotton 
goods,  as  distinguished  from  the  worsted  and 
cotton  goods. 

Tbe  plaintiffs  offered  evidence  tending  to 


were  stockings,  were  worn  by  n , 

and  cbildteD,  and  were  made  on  frames.  The 
plaintiffs  claimed  that  the  goods  were  duti- 
able under  section  S3  of  the  Act  of  March  3, 
1801,  chap.  68,  19  Stat,  at  L.  191,  under  a  pro- 
visiOQ  imposing  a  duty  of  80  per  cent  on 
"caps,  gloves.  legdna,  mils,  socks,  stockings, 
wove  abirts  and  drawers,  and  all  similar  ar- 
tides  made  on  framea,  of  wbatev«r  materiaT 
composed,  womhy  men,  women,  or  children, 
and  not  otherwise  provided  for;"  and  section  18 
of  the  Act  of  July  14,  1803,  chap.  168, 13  Stat 
at  L.  S66,  which  Imposed,  from  and  after  tiie 


1st  of  August,  1863,  an  additional  duty  of  S 
per  cent  aSialormn  on  "caps,  gloves,  legglns, 
mits,  socks,  stockings,  wove  shirtt  and  cSaw- 


rs,  and  all  similar  articles  made  on  fnmes. 


of  whatever  material  composed,  worn  fav  mi 
women,  and  children,  and  not  otherwuc  pro- 
vided for;"  and  the  provision  «f  motion  3  of 
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tlis  Act  of  June  6, 1B73,  chap.  816.  IT  Stat,  at 
L.  281,  whlcb  enacts  that  after  Ibe  first  ot  An- 
gust,  1873,  In  Ueu  of  tba  duties  Imposed  by  law 
upon  the  aiticlet  enumerated  In  that  lectloD, 
lAere  abould  be  paM  M  per  cect  of  the  scTeral 
rates  of  dutj  tben  impoeed  b;  law  upon  such 
arddea  sereiaUy,  "It  being  tbe  Inlcat  of  this 
•octlon  to  reduce  "**^*'g  duties  on  said  ar- 
tides  ten  per  cennim  of  lucb  duties,  that  Is  to 
aaj:  '  *  ^  On  all  wooli,  bair  of  tbe  alpaca, 
.  goat,  and  otber  animals,  and  all  manufactares 
(S751  wholly  or  iopertofwoolorbalrof  tbe  alpaca, 
and  other  like  aolmala,  except  as  bracinafter 


been  tbe  proper  rate  of  duty, 

der  seel  ton  S  of  tbe  Act  of  March  2, 1867,  chap, 

107,  U  Sist.  at  Zj.  Sei,  which  imposed  the  fol- 


lowiog  duties;  "On  woolen  cloths,  woolen 
abawu,  andall  manufactures  of  wool  of  eyerr 
description  made  wholly  or  In  nort  of  wool, 
not  herein  otherwise  provided  for,  fifty  cents 
per  pound,  and.  In  advUtioD  tberelo,  thirty- five 
per  centum  adtalormn.  On  flannels,  blankets, 
hats  of  wool,  knit  goods,  balmorais,  woolen 


other  like  animals,  eicept  sucn 


Talued  at  above  rizty  cents  per  pound  and 
eiceedine  eighty  cents  per  pound,  forty  cents 
per  pound  1  valued  at  above  eighty  ceuCa  per 
ponnd,  fifty  cents  per  pound;  and,  in  addlUon 
thereto,  upon  all  the  above  named  articles, 
thirty-five  per  centum  ad  valorem." 

Attbetr{al,afterthepUintifls  bad  reeled,  tbe 
defendant  offered  evidence  tending  to  abow 
that  knit  goods  are  textile  fabrics  composed  of 
•  single  thread  united  in  a  series  of  loops,  cor- 
responding to  tbe  old-fashioned  hand-knitting 
process,  ud  tbat  tbe  plalutifls'  ImportatioDs 
were  so  made;  and,  foriber,  that  all  fabrica 
made  on  frames  are  knit  goods,  Tbe  defend- 
ant then  rested.  The  plaictifls  then  offered 
evidence  tending  to  show  that  the  term  "  knit 
(roods"  used  in  tradeand  commerce  has  no  dif- 
ferent or  other  meaning  than  its  meanlnc 
among  men  In  general;  that  there  are  knit 
goods  known  to  trade  and  commerce  which 
werenotmadeonfnimee,  but  which  were  made 
bj  hand,  and  that  there  are  other  goods,  as 
cape,  glovea,  legglna,  mils,  socks,  stockings, 
and  drtiwers,  made  In  whole  or  In  part  of 
worsted,  worn  by  men,  womco,  and  children, 
which  aremadeonaframeand  knit,  and  which 
are  also  knit  by  band;  that,  while  the  result  of 
ntei  knitting  by  band,  and  of  tbe  manufacture  on  a 
^  *  frame  of  a  fabric  consisting  of  a  dugle  thread, 
b  tbe  production  of  a  textile  fabric  composed 
of  a  series  of  connecting  loops  wbicb  are  alike 


the  process  of  manufacturing  upon  frames  and 
knitting  by  hand  is  tbe  same,  although  tbe  two 
processes  are  dissimnBr:  also,  that  there  arv  no 
textile  fabrics  made  on  frames  which  are  known 
In  trade  and  commeKX,  except  fabric*  com- 
S02 


posed  of  cotton,  wool  or  wmsled,  ^k,  linen,  or 
a  mixtureof  these  materials.  Both  parties  then 
rested. 

The  plaintiffs  tben  moved  the  court  to  direct 
the  jury  to  find  a  verdict  in  thetr  favor,  which 
motion  was  granted.  To  audi  ruling  tbe  de- 
fendant excepted.  The  Jury  found  a  verdict 
for  the  plaintlfTs.  Tbe  amount  was,  by  agree- 
ment of  the  parties,  adjusted  at  the  custom 
faonse,  and  a  Judgment  was  entered  for  the 
platntlffa.  Indudlng  coats,  tor  |1,897.SB;  to  re- 
view which  the  denndant  has  brougbt  a  writ  of 
error. 

We  think  that  It  wsc  error  In  the  court  to 
have  directed  a  verdict  fo.  the  plalotifrs.  Tbe 
Act  of  lee?  U  enlilled  "  An  Act  to  Provide  In- 
creased Revenue  from  Imported  Wool,  and  for 
Other  Purposes."  Section  1  of  the  Act  relates 
todutieson  "unmanufactured wool.  halroF  tbe 
alpaca,  ""'   "'  ~"      '"         

for  tbt 

woolen  shawls,  a'nd  all  manufactur 

of  every  description  made  wholly  or  In  part  of 

1  — .  herem  otherwise  provided  for,  fifty 


cents  per  pound,  and,  in  addition  thereto, 
1'  .,-livo  per  centum  ad  valorem."  This 
clause  clearly  covers  stockings  such  as  some  of 


those  in  the  present  ct 


"  herdn  otherwise  provided  for,"  tbat  Is,  other- 
wise provided  for  In  that  Act  of  1867.  We 
have  recently  bdd,  in  the  case  of  Jfjtbr  r. 
BttOerJIdd.  laS  U.  S.  70,  70  [81:943,  64q  that 
the  words  "not  otherwise  herein  provided  for," 
In  on  Act  uiovidine  for  customB  duties,  mean 
not  otherwise  provided  for  in  tbe  Act  of  which 
they  are  a  part.  The  words  in  the  present  case 
are  "  not  herein  otherwise  provided  for,"  which 
are  Identical  in  meaning.  Section  3  of  the  Act 
of  1867  goes  on  to  provide  for  duties  on  many 
manufactured  aKides  made  wholly  or  in  part 
of  wool;  namely,  "women's  and  children's 
dress  goodsand  realorimitalion  Italian  cloths, 
composed  wholly  or  In  part  of  wool;"  "dothing 
ready  made,  ana  wearing  appard  of  every  de- 
scription, and  balmoral  sklrisand skirting,  snd 
goods  of  similar  description  or  used  for  tike 
purposes,  composed  wholly  or  In  part  of  wool;" 
"webbings,  beltings,"  etc.,  msda  of  wod,  or  of 
which  wool  Ii  a  component  maierial;  and  car- 
pets of  various  kinds  and  carpetlngB  of  wool. 
The  clause  of  secUon  3  of  the  Act  of  1867. 
above  qnoled,  which  covera  "knit  goods,"  ex- 
pressly excepts  "such  as  are  compwed  in  part 
of  wool; "  and  tbe  clause  relating  to  duties  on 
"  wearing  appard  of  every  deacriptlon  *  "  > 
composed  wholly  or  In  part  of  woof,"  made  up 
or  manufactured  wholly  or  In  part  by  tbe  man- 
ufacturer, expressly  excepts  "tnit  goods. "  It 
Is  staled  in  the  bill  of  exceptions  tbat  tbe 
stocking!  In  aneation  were  made  on  frames, 
and  that  all  fabrica  i^de  on  frames  are  knit 


AccordlDg  to  the  hill  of  exceptions, 
hf>  goods  m  question  here  were  properly 
led  by  the  collector,  under  the  Act  of  I8i 


"fwff^: 


at  the  rale  of  SO  cents  a  pound  and  85  per  ci 
od  coJomn,  less  10  per  cent,  and  it  was  improper 
to  direct  a  verdict  for  tbe  plalutifls  as  lo  tbose 
goods.  After  tbe  verdict  was  rendered,  on  the 
lOtlj  of  December,  1888,  and  before  Jnagment, 
12!  U.  S. 
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tb«  defendant  made  a  motloo  for  a  new  trial, 
the  dedrion  on  whlcb  U  reported  In  Sa  BUtchf. 
80.  The  nodoQ  wu  daidad,  oo  the  ground 
that  the  aittclM  In  qucMlon,  aiitoddnn  made 
OD  frames  were  qieciflcallr  made  dudabh  bj 
that  uaine  Id  tha  AcU  of  1861  and  1 869,  and  bad 
been  dotiable  w  nmnint.  bj  dlOereot  enact- 
menn,  dnco  18U;  and  that  the  general  lan- 
goan  of  the  Act  of  1867  did  not  affect  tha 
■pedfic  deacriptloo  in  the  Acts  of  1861  and  1863. 
PaiticnUr  refereoce  was  made  in  the  decMos 
tolheopinioiiof  thiaooortlD  Victor  r.  JrAur, 
IMD.STW  [26:888].  The  goods  in  that  case 
were  imported  after  the  enactment  of  tbe  Re- 
viaed  StMatco,  on  the  28d  of  June,  1874,  aod 
woe  atockiiiM,  tome  of  them  wholly  of  worsted 
B7S]  and  others  oi  cotton  and  worMed,  cotloo  being 
the  "i«'^>Hai  of  chief  value,  and  they  were  in- 
tended to  be  worn  by  men,  women,  and  chil- 
dren, and  wera  made  oo  fnunes.  and  were  also 
knit  gooda.  The  coUeciot  had  exacted  upon 
them  a  duty  at  the  lale  of  BO  per  cent  of  SO  cents 
a  poond  and  SS  per  cent  ad  Miormn.  as  knit 
cpods,  under  schedule  L  of  section  2604  of  the 
Rerised  Statates.  The  importer  claimed  that 
they  were  dnilable  as  stockings  made  on  frames, 
worn  1^  men,  women,  or  children,  under 
sdiednle  H  of  the  same  secUon.  Judgment 
faaving  been  entered  for  the  defendant,  this 
court  revereed  it,  on  the  ground  that  as  bo- 
tween  the  descriptiotu  Id  toe  two  schedules  in 
tbe  same  section  of  the  ReTised  Statutes,  the 
goods  roust  be  considered  as  faavine  been  pro- 
Tld«l  for  under  the  desiguatlon  of  stockings 
made  on  frames,  worn  bj  meo,  women,  or 
dtfldren.  In  schedule  M,  and  as  not  being  liable 
to  the  hig^  duty  prescribed  by  schedule  L, 
becauK,  although  schedule  L  was  broad 
eoougb  to  comprehend  them,  yet,  at  scbedule 
H  covered  tbem  by  a  specific  deslgDation,  and 
tb^  had  been  dutiable  as  stockings  made  on 
framea,  »  nomint,  doce  1842,  and  by  four  dif- 
ferent enactments,  they  fdl  within  schedule  H. 
That  deoiBioa  does  not  apply  to  the  present 
case;  tor  here  the  only  question  is  whelW  the 
stockings,  so  far  as  they  ba«e  wool  in  them, 
bring  manufactures  made  in  part  of  wool,  and 
dutiable  aa  such  t^  the  Act  of  1867,  were  otb- 
^irlae  provided  lor  in  that  Act  It  Is  clear 
that  they  were  noL 

Inasmuch  as  the  verdict  directed  covered  the 
stockings  which  contained  wool  sad  cotton, 


, itr^MTttd,  and  thteoMUramandid  ta 

the  Oireuii  Qentrt  wUh  a  Unction  to  gratU  a 

WILLIAM  H.  ROBERTSON,  Late  Collec- 

tor  of  the  roBT  or  Nsw  Tobk,  P^.  in 

Err.. 

e. 

ZHnJB   8ICHEL,  an    Infant,    by   Jcoeph 

SiOHXi,,  Her  Guardian   ad  Ulan, 

(Bee  B.  C  Beporter^  ed.  VJI-Wl.t 

for  act*  qf  agenU— 
vrcngt  of  mi  luiordi- 
tfOaUtelor. 


dntgr,  oltbesaboranatoofSoBnoisaaBUemBioTed 
Id  tha  pnbllo  SBrvloe. 
».  ApubUaoatoertanotravoBSlble  fox  tha  mis- 
easances  or  positive  wtongs,  «■  for  tbenontsoa- 
_niMaorna|UfM)o«aor  omliihins  of  duty,  of  the 
■ulmeentM'  ■srvantaaTotlMr  persona,  pToperlr  em- 
gMM^ornnder  hlm.lnttaad]sohuveof  hb  ot- 

I.  A  ooUeat<»  of  onstoma  Is  not  paisoDsOr  r^ 
ponolble  tar  tbe  ne^igisnoa  of  his  tnbonlinates  In 
Jia  custom  houaa  department;  In  ordor  to  ohuge 
him  In  luofa  QUO,  he  most  bare  been  nlteof  per- 
nevleot,  mktoasanoe  or  wrou. 

rNo.a6».i 

Argutd  Mag  1, 1888,  Daeidtd  Hag  14, 1888. 
~H  ERROR  to  the  Circuit  Court  of  the  Unitad 
.  Stales  for  the  Southern  District  of  New 
York,  to  review  a  Judgmeot  for  the  plaintiff, 
in  ao  action  ag^nst  tbe  Collector  of  Customa  to 
recover  damages  for  tbe  loss  of  the  conteots  of 
a  trunk,  destroyed  by  Ore  after  its  arrival  by  ship. 

Tbe  facts  are  stated  in  the  opinion. 
Mr.  a.  A,  Jmk»,  Selititor'GeK.,  for  plain- 
a  In  error. 
Mr.  EdwMrd  JKoobs,  for  defendant  in  ei^ 

A  collector  Is  liable  for  the  illegal  delentioD 
of ■- 


XtoNUtg  Iff  govanmm 
UabiHtg  i^offegr  tor 
mat*  ^Utr»    iiaiMitg 


r  wroDH,  arnefltenoss 
I  sabOTdmato  ofSosn  oi  at 


Warren,  2  McLean,  833. 

The  wrongful  taker  of  property,  when  called 

npon  to  surrender  It  to  the  rlehlful  owner  or 

7  the  value,   cannot  defend   himself  from 

.    Igment  bj  showing  bis  inability  to  deliver, 

through  death  or  deslructioa. 

CaidtteU  V.  Firtmiek,  2  Dana,  888;  EdiU  v. 
sal.  13  Mo.  813;  Qibbt  V.  BarOett.  S  Watts  & 
8.  84;  AtuUn  v.  Jo>u».  QUmer  (Va.),  Zil-.SeoU 
V.  BvghM,  0  B.  Mon.  104;  OarreUt.  Wood,  8 
Kan.  281;  Berthold  v.  Fox.  18  Minn.  GOl. 

Tbe  unreasonable  delay  in  removal  forms  an- 
other breach  of  duty. 

RtttieB  Mfg.  Oo.  V.  Nme  Haven  Steamboat  Co. 
60  N.  T.  181. 

A  refusal  to  charge  a  propoaitlon  which, 
however  true  It  may  be.  Is,  to  far  as  applied  to 

le  case,  a  mere  abstraction  Is  not  error. 

Priebe  v.  E^Oogs  Bridge  Oo.  77  N.  T.  S97. 

Where  a  proposition  hu  been  sobstanttally 
diarged,  a  refusal  to  charge  in  tbe  language  of 
counsel  Is  not  error. 

AJUn  V.  BUMt,  SI  N.  Y.  668;  MiUer  v.  Bar- 
ber. 66  N.  T.  668. 

A  prayer  for  instructions,  comdetlngof  a 
Dumber  of  propositions  presented  as  a  whole, 
mav  be  refuoeo  if  any  of  them  should  not  be 
giT'en. 

Johnettm  v.  Jmet,  60  U.  B.  1  Black.  310  (17: 
117);  Baneg  v.  Tgler,  SB  U.  B.  2  Wall.  828 
(17:871);  Uneoln  v.  Otaflia.  7*  D.  8.  7  WaU. 
133  (19:106);  Beaver  v.  Tayler,  98  U.  B.  46  (28: 
707)i  Worthingtony.  Maton,  101  U.  S.  149 (23: 
848);  U.  8.  v.  Sa^h,  108  TJ.  8.  71  (26:806). 


This  is  an  Mtlon  at  iaw,  brought  in  the  City  rxnai 
Court  of  tbe  City  of  New  York,  Iw  EmiUe  l**"*' 
Sichel,  sn  infant,  oy  Joseph  Sicbel.ner  guar- 
dian ad  litem,  against  William  H.  Robertson, 
Collector  of  Customs  for  the  Port  and  collec- 
^OD  district  of  New  York,  and  removed  by  the 
defendant  into  the  Circuit  Court  of  the  Cnlted 
States  for  the  SouthcTD  District  of  New  York. 

The  object  of  the  suit  wu  to  recover  dam- 


Bununoi  Couxt  or  ths  Uxtted  Sri.'m, 
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agea  fortba  lonof  ihe  contenU  of  a  trunk  b»- 
lonBiiig  to  tbe  plaintiff,  who  was  a  passenger 
l^  tbe  Bteamal) tp  Egypt  of  the  Inman  line,  from 
Liverpool,  and  amVed  at  New  York,  at  the 
^er  of  the  ablp,  on  tbe  Slat  of  Jtuiuarj,  1888. 
Bbe  was  sixteen  jean  of  age  and  yraa  a  tint 
cabin  passenger.  She  made  a  baggage  declara- 
tloD,  under  oath,  which  atated  that  snebad  two 
trunka  and  two  t)agi,  containing  "wearing  ap- 
parel in  actual  ose  and  penonal  effects  not  mer- 
chondiae."  Sbe  declared  "notblng  new  ordu- 
tiable."  Her  baggage  was  eiamlned  on  tbe 
dock,  and  one  trunk  was  detained  by  the  cus- 
toms officers,  who  gave  her  a  receipt  therefor, 
signed  bj  au  inspector,  which  slated  that  tbe 
inspector  had  sent  the  one  trunk,  for  appraise- 
ment, to  the  public  store,  nnder  a  baggage  per- 
mit. She  was  directed  by  the  ofScers  to  call 
tbe  nextday  at  the  public  More,  to  recelTe  tbe 
trunk.  This  trunk  contained  ber  personal  ef- 
fects, which  cost  ber  $400.  The  only  thing  In 
the  trunk  not  wholly  intended  for  ber  own  use 
was  ten  pounds  of  uiocolBte,  valued  at  about 
$8.50,  part  of  which  she  ate,  and  she  intended 
to  eat  me  balance  in  company  with  aome  of  her 
young  friends.  This  was  her  flnt  flsit  to 
America.  Sbe  was  a  native  of  Germany,  and 
at  the  time  of  her  arrival  was  unfamiliar  with 
our  langnag*  and  costonu.  She  did  oot  know 
and  could  not  lutdeiatand  the  nature  and  effect 
of  tbe  baggage  declaration  which  she  was  asked 
to  rign,  and  U  was  not  explained  to  her.  In 
the  trunk,  with  her  clothing  and  wearing  ap- 

Krel,  were  Mma  paper  tmxea  containing  some 
las  ornamental  Jewelrv  on  cards,  given  to 
her  abroad,  of  the  valne  In  all  of  about  one  dol- 
W.aomeot  which  she  had  worn,  some  old  lace 
cnrtaina,  six  tableclotba  and  twelve  napkins,  a 
giftfrom  her  mother,  tbe  ten  ponnds  of  chooo- 
late,  and  three  cotaels,  one  of  wblch  she  had 
[609]  worn.  Ontbenazt  day,  the  usual  order  was 
made,  on  an  application  signed  t^  the  plaintiff, 
for  an  appralsementof  the  contents  of  the  trunk. 
The  plaintiff  demanded  tbe  trunk  at  tbe  public 
store,  hutdid  not  receive  It,  becanaeithad  been 
destroyed  by  Are,  on  the  pier  of  the  ship,  on  tbe 
night  of  January  81, 18^  It  was  proved  on 
the  trial  that,  on  tbe  morning  after  the  arrival 
of  tbe  ship,  the  deputy  collector  issued  an  or- 
der  to  tbe  clerk  In  Uie  Collector's  department  at 
tbe  custom  bouse  for  tbe  appraisal  of  tbe  trunk, 
and  that  there  could  be  no  appraisal  without  a 
permit  from  tbe  Collector. 

At  the  close  of  tbe  plaintiff's  case,  tbe  de- 
fendant asked  tbe  court  to  direct  a  verdict  for 
him,  on  the  ground  that,  the  action  beln^ 
for  perscnal  negligence,  tbe  plaintiff  had  ^,. 
brought  home  to  the  Collector  personally  any 
connection  with  tbe  trunk  at  the  tbne  ft  was 
destroyed,  and  that,  if  any  negligence  was  to 
betmpntedto  the  snborduiate  officers  of  the 
customs,  such  negU^ence  could  not  be  Imputed 
to  the  Collector.  The  court  refuned'to  grant 
the  motion,  and  the  defendant  excepted. 

BvMence  was  then  introduced  on  tbe  part  .. 
the  defendant  tending  to  abow  that  the  inspect- 
or on  the  dock  who  examined  the  trunk  dia- 
GOToed  what,  tn  the  exercise  of  bis  discretion, 
he  determined  to  be  dutiable  articles;  that  be 


that  be  found  other  dutiable  articles:  that  ba 
attempted  to  find  an  apprdaer  to  apotalse  nod 
assess  duties  upon  those  articles,  bi3  did  oot 
find  one;  that  he  reported  to  the  staff  officer 
having  charge  of  tbe  passengers  and  their  bag- 
gage nom  that  steamer,  and  under  his  advica 
marked  the  trunk  for  tbe  public  store,  tobe  ex- 
amined by  the  proper  examiner  and  have  the 
duties  assessed,  under  a  section  of  tbe  regula- 
tlona  for  tbe  govemmpn!  of  officers  oF  the  cus- 
toms under  lue  superintendence  and  directi(»i 
of  tbe  surveyor  of  tbe  Port  of  New  York,  • 
which  was  admitted  in  evidence,  and  waa  aa 
followB:  "In  ibe  absence  of  the  entry  clerks 
or  appraiser,  dutiable  articles  taken  from  pas- 
sengers' baggage  will  be  sent  by  the  inspector 
as  soon  sspwnble  to  tbe  public  store,  and  the 
passenger  will  be  furnished  by  the  Inspector  m 
with  the  usual  baggage  certiacatci"  that,  the 
trunk  having  been  thus  marked  for  the  public 
store,  and  a  recdpt  given  to  the  plaintiff,  it  was 
pnt  Into  tbe  charge  of  the  discharging  officers 
of  the  vessel;  that  the  inspectors  were  allowed 
to  send  goods  to  tbe  public  store  for  appraise- 
ment, only  through  a  custom  bouse  cartman; 
that  the  dlscfaarging  officer  who  received  iLe 

Elaintiff's  trunk  did  not  send  It  to  the  ston.-- 
ouse because  there  was  no  cartman  on  thcpier 
totake  it  away,  and  none  came  todo  so,  tbouch 
an  effort  was  made  to  procure  one;  that  the 
trunk  remained  on  the  pier,  under  his  custody, 
and  was  totally  consomed  bj  Are  on  the  night 
of  the  81st  of  January,  the  officers  who  were 
there  being  driven  away  by  the  flames;  and 
that  the  Ore  occurred  between  9  and  8  o'clock 
A.  M.  of  the  day  following  that  of  tbe  arrival 
of  tbe  steamer. 

It  also  appeared  la  evidence  that,  nnder  ar- 
ticle 481  of  the  customs  regulations,  it  was  the 
duty  of  the  Collector,  on  the  arrival  of  any 
Bte^er  ot  a  regular  line  from  a  foreign  port, 
to  detail  on  experienced  entry  clerk,  who,  with 
a  similar  clerk  to  bededgnaled  by  the  naval  of- 
ficer and  an  assistant  appraiser  or  examiner  lo 
be  detailed  by  the  appraiser,  should,  togcllicr 
with  the  inspector  on  board,  examine  Si  1lio 
passengers'  baggage,  place  the  dutiable  value 
npon  tne  same,  and,  if  dutiable  articles  were 
found,  appraise  the  same  and  assess  tbe  duty 
thereon.  It  also  appeared  that  all  those  om- 
oerswere  on  tbe  dock  on  that  day. 

The  following  regulations  werj  then  pnt  in 
evidence: 

"Tbe  Laws  and  Regulations  for  tbe  Govern- 
ment of  Officers  of  Cnstoms  under  the  Supcr- 
bilendenceof  Surveyoraof  Ports.     1877." 

"Article  i04.  Whenever  any  trunk  or  pack- 
age brought  by  a  paseenger  as  baggage  contains 
articles  subject  to  duty  and  the  value  thereof 
exceeds  $500,  or  if  Ibe  quantity  or  variety  of 
the  dutiable  articles  la  such  thataproper  exam- 
ination, dasdllcatlon,  or  appraisement  thereof 
cannot  be  madeat  tbe  vessel,  the  trunk  or  pack- 
age will  be  sent  to  the  public  store  for  appiafae- 

"Article  117,  In  tbe  absence  of  the  entry 
clerk  or  appraiser,  dutiable  articles  taken  from  ._-  -• 
passengers' baggagewlll  be  sent  by  tbe  InspecL-  I***! 
or.  as  soon  as  possible,  to  the  appraiser's  store 
and  tbe  passeuKer  will  be  furnished  by  the  In- 
spector with  tbe  usual  'baggage  certificate^' 
which  will  be  In  the  following  form: 
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*-lKMftetot't  etrtiflcaU  <^  goedi  itnt  te  puXUe 
tton  ttndtr  baggagi  ptrmU. 

"POKI  OF . .  18-, 

OnioardA^. 
"I  ban  Bent  to  public  More  nnder  'baggage 
pannil^  tha  foQowtaig  artldea  mM  to  bdong  f- 

"(DcKriba  tba  aitlolaa.) , 

iMpeetor.'' 

Bj  the  {KiTcmmeiifi  rapoct  In  thii  case  tl, 
Tslue  of  tbe  propetty  la  UIm  Btchel'i  trunk 
-was  allesed  to  be  (lOO  onlj,  irhllti  the  plaiutlfl 
diduotmlmUiewnetabeoTerMOO.  Peter- 
son, tbe  govenunent  loqwctor,  did  not  make  a 
written  report  of  tbe  caw  to  tbe  goTenunent 
until  about  two  montlu  after  the  Birlval  of  the 
■teamer.  Hedld  this  attberequenof  tbenr- 
Tcyor,  and  it  was  no  put  of  hb  datjr  to  make 
It  aa  requested.  The  lame  Inspector  Felersou 
had  riBvcd  and  iuned  the  certlncateon  the  bag- 
gage declaration.  Iliere  wai  an  appniaer  on 
the  pier  In  question  some  time  on  that  day. 
The  trunk  in  question  was  the  only  seizure  or 
deiention  of  pentiingeW  baggage  made  on  that 
dock  on  the  oay  in  question. 

Tbe  defendant  himself,  bdng  put  upon  the 
stand  and  duly  awom,  teitlfled  that  be  was  the 
Collector  of  tbe  Port  of  New  Tork;  that  be 
had  in  tbe  odgbboriuxMl  <d  twelve  hundred 
subonlioates  under  him;  that,  approximately, 
the  sTerage  annual  Importations  into  the  Port 
of  New  Tork,  paned  througb  tbe  cuMom 
bouse,  were  of  the  ralue  of  $000,000,000;  tbaC 
be  knew  nothing  about  the  trunk  imported  by 
Emilie  Bicbel  by  Tbe  Egypt  on  Janaary  SI. 
at  the  time  of  its  imporlalion;  that  be  was  not 
on  the  dock  at  the  time;  that  It  was  no  part  of 
bis  dntv  to  pay  any  attention  to  tbe  actual  a^ 
flZ)  rival  of  the  paaseogers'  baggage,  or  paasiiig  it 
tbrou^  tbe  custom  house,  or  ordering  it  to  the 
pablic  store,  or  esamiDlDg  it  to  see  IT  there  were 
any  dutiable  goods,  or  to  have  anytbiog  to  do 
with  it;  that  as  a  matter  of  fact  be  had  nothing 
to  do  with  it;  and  that  the  first  time  bla  atten- 
tioti  was  called  to  the  matter  of  tbts  trunk  wai 
long  after  tbeflTe,some  time  In  BeplembeT,18H8> 

The  evidence  being  dosed,  the  defendant 
moved  tbe  court  to  direct  a  verdict  in  his  fa- 
vor upon  tbe  same  grounds  on  which  the  mo- 
tka  was  made  at  toe  close  of  the  plalntlfTs 
«aae.  that  la  to  say,  that  there  was  no  evidence 
In  tbe  csM  to  connect  the  defendant  with  the 
dettractioii  of  the  trunk;  that  In  the  case  of  a 
public  offlcer,  the  doctrine  of  law  retpondeat 
*up*Hor  did  not  apply;  and  that,  before  there 
ccHild  be  any  recoveiy  from  the  public  offlcer  it 
most  be  shown  that  he  was  personally  respon- 
dble  himself,  and  that  the  negligeace  was  hla 
own  act  The  court  refused  to  grant  this  mo- 
tion, and  tbe  defendant  excepted. 

Tbe  defendant  then  requested  tbe  court  to 
^arge  as  follows: 

"1.  That  a  public  offlcer  is  not  responsible 
for  the  negligence  of  bis  lubordinatea. 

■•2.  That  the  defendant  in  liable  only  for  tbe 
eeglect  of  some  dutv  devolved  upon  blm  pei- 
aonally  and  not  for  ine  neglect  of  duty  of  any 
other  person. 

"8.  That  onleu  the  jury  find  that  the  loss  of 
this  trunk  was  the  direct  result  of  some  per- 
sonal carelessness  or  negligence  on  tbe  port  of 
the  defendant  tbere  cau  be  no  recovery. 

"4.  That  It  i*  not  lufflcient  to  show  that  the 
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low  m^y  have  been  the  recnlt  of  ne^Igeace  oa 
the  part  of  the  Collector,    It  Is  neoeHuy  to 


'S.  That  tbe  Jury  cannot  Bud  a  Teidlct  In 
.     nlifl  If  thOT  flnd^ 
of  this  trunk  was  due  to  the  personal  negli- 


favot  of  the  plaintll 


yflnd  that  the  loai 


'6.  That  tbe  Inspector  who  examined  plaint- 
—  B  trunk,  having  found  tberein  what  be  b^ 
Ueved  to  be  dn&ble  artlclea,  was  obliged  to 


turn  said  trunk  over  to  others  of  tbe  officers  of  |B1S| 
the  customs  for  appralaement  and  ataestntent 
id  duty,  and  ontil  such  vpiaisemeot  and  as- 
-  of  daty,  and  the  payment  of  the  duty 
id,  the  idabitUr  was  Dot  entitled  to  tha 
of  the  trunk. 
7.  That  the  defendant  is  not  responsible  In 
this  action  for  the  withholding  tbe  pbtintUTs 
trunk  and  its  contents. 

"8.  That  if  the  customs  officials  at  the  ves- 
sel midnterpreted  their  duty,  and  did  an  act 
which  was  In  law  a  trespessor  conrenion,  tbe 
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been  present  and  not  having  been  a  party  to  the 
wrong  Interpretation  of  dutv  acted  onoy  the 
customs  olBcers  at  tbe  Tessel. 

"9.  That  the  defendant  is  not  responelble  for 
the  trespasses,  conversion,  or  other  faults  of 
his  nibtHdlnatea  committed  by  them  even  io  the 
line  of  their  duty,  unkas  he  was  personally  a 
party  to  the  same. 

"10.  That  tbe  law,  as  prortded  In  section 
26S3  of  the  lievlsed  Statutes,  made  It  the  du^ 
of  tbe  customs  officers  at  tbe  vessel  by  which 
tbe  plaintiff's  trunk  was  Imported,  to  execute 
and  carrr  into  effect  all  instructions  of  the  Sec- 
retary of  the  Treasury  relative  to  the  execution 
of  tbe  lana 

"11.  That  It  appears  by  tbe  evidence  hi  thik 
case  that  one  ot  the  instructions  by  the  Secre- 
tary for  tbe  guidance  of  the  officer*  at  the  vea- 
tel  in  which  tbe  plalntifl'e  trunk  came  was  k 

K vision  that,  whenever  any  trunkorpsckago 
nght  by  a  passenger  as  baggage  conlajnaar* 
Uclei  subject  to  du^,  tbe  value  whereof  ex 
ceeda  five  hundred  dollars,  or,  if  the  quantity 
or  varietv  of  dutiable  ajticles  Is  such  that  tbe 
pnnier  aassificatlon  and  examination  for  ap- 
praisement thereof  cannot  be  made,  tbe  trunk 
or  package  will  be  sent  to  the  public  store  for 
nppraisemenL 

"12,  That  this  instruction  of  the  Secretary 
bad  and  baa  tbe  force  of  law  for  the  facii  la 
this  case. 

"IS.  That  tbe  instructions  devolved  upon 
the  customs  officials  at  tbe  vessel  a  discretion 
to  determine  whether  the  qoanti^  and  variety 
of  the  dutiable  articles  was  such  that  tbe  prop- 
er ctawfflcatloD  and  examination  for  appraise- 
ment thereof  could  not  be  made  at  tbe  vend, 
and.  If  they  determined  it  could  not  be,  to  eend 
tbe  trunk  and  its  contents  to  tbe  public  store 
for  appraisemenL 

"ll.  That  in  tbe  exercise  of  this  diacretion  10^*^1 
tboee  officers,  and  the  Collector  as  their  su- 
perior, are  not  responsible  for  any  error  of 
Judgment  In  making  tbe  detennlnation  wheth- 
er the  quantity  or  variety  of  the  dutiable  arti- 
cles was  such,  prior  to  sending  tbe  trunk  to 
the  public  store. 

"10.  That  the  offlcen  at  Iba  wel,  and  tha 
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cfse  of  the  aiacretlon  tboa  devolved  upon  Uiem 
by  the  regulBtloD  eMabliahed  by  ihe  SccretaiT, 
tmder  the  law." 

The  court  chafed  the  Jaij  that  if  one  of 
the  Bubordlnata  offlcen  of  the  cuatoma,  la  the 
eonne  of  the  performance  of  his  duty,  did  an 
abaotnte  wrong  to  the  plaiutiit,  such  as  to  take 
her  trunk  from  lur  ana  keep  It  bom  her  wheu 
abe  wanted  it  and  waa  br  lavn:  entitled  to  tt, 
the  defendant  would  be  liable.  The  defend- 
ant excepted  to  this  charee.  The  court  gave 
further  Instmctioiis,  which  bore  upon  the  mot- 
ten  set  forth  in  the  defendant'!  requests  to 
charge,  but  which,  in  the  view  we  take  of  the 
case,  it  la  not  Important  to  notice.  The  bUl  of 
ezc^tioDi  atates  that  the  court  did  not  com- 
ply with  the  defendant's  requests  to  cfaaroe 
lurtherthan  as  appears^  the  charge  aa  stated, 
and  that  the  defendant  excepted  to  the  refuaal 
to  charge  aa  to  each  request  separately,  to  far 
as  the  cotut  did  refuse. 

The  ]ury  found  a  verdict  for  the  plalntilT  for 
94Sft.  The  court  ordered  that  a  certificate  of 
probable  cause  be  entered,  and  on  the  verdict, 
with  costs  added,  a  ludgment  wu  entered  for 
the  plaintiff  for  1603.98,  to  review  which  the 
defendant  has  brought  a  writ  of  error. 

We  are  of  i^nion  that  there  ma  error 
In  the  chaqw  of  the  oourt,  and  that  the  defend- 
ant waa  not  llaUe  for  the  wrong,  if  any,  com- 
mitted by  his  subordinates,  on  the  facta  of  tbia 
case.  Tneie  ia  nothing  in  the  evidence  to  con- 
nect the  defendant  personally  with  any  such 
wrong.  No  evidence  was  given  that  the  offi- 
tBlS]  cers  In  question  were  not  (ximpetent,  or  were 
not  prop^ly  selected  for  their  respective  posi- 
tions. The  subordinate  who  was  Kullty  of  the 
wrong,  if  any,  would  undoubtedly  be  liable 
penimally  for  the  tort,  but  to  permit  a  recov- 
07  against  tho  Collector,  on  the  facts  of  this 
*~se,  would  be  to  establish  a  principle  which 


the  kind,  if  tbey  knew  they  would  be  held 
liable  for  all  the  torts  and  wrongs  committed 
by  a  laree  body  of  anbordlnates,  in  the  dis- 
cbarae  of  duties  which  it  wonld  be  utterly  im- 
possible for  the  superior  ofBcer  to  discharge  in 
peiten. 

Tbia  principle  Is  well  established  hy  anthor- 
tty.  It  Is  not  aifected  by  the  fact  that  a  stat- 
utory action  Is  given  to  an  Importer,  to  recover 
back.  In  certain  cases,  an  excess  of  dnUes  paid 


under  protest;  nor  bv  the  tact  that  a  superit 
officer  may  be  held  Uable  for  unlawful  feese:_ 
acted  by  his  subordinate,  where'  lawful  fees 


are  prescribed  by  statnle,  and  where  such  fees 
are  given  by  law  to  the  superior,  or  for  the  act 
of  a  depu^  performed  In  the  ordinary  line  of 
Us  olBdaf  dnty  as  prescribed  by  law.  The 
government  Itaelf  la  not  reeponsible  for  the 
misfcaaancM,  or  wronga,  or  negligences,  or 
omissions  of  dn^  of  the  subordinate  offlcen  or 
uents  employed  In  tbe  public  aervice;  for  It 
does  not  nndeitake  lo  guarantee  to  any  person 
the   fldell^  of  any  of  the  officers  or  agata 
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423;  P.  8.  V.  Ktrkpatriek.  23  O.  B.  9  Wheat. 
TiM,  785  [8:199,2081:  fffttoniv.  KA  7atr.8. 
8  Wall.  mn9:4SSi;  WhiUtldtf.  U.  8.  93  U. 
S.  347,  267  P3:883,te6];  Sart  r.  U.  3.  95  D. 
8,  816,  818134:479,4801;  JfiwWv  U.  8.  113 
U.  8.  34,  81  [38:623,6261;  BehmiiU  v.  U.  3.  t 
Ct  CI.  143. 

The  head  of  a  department,  ot  other  superior 
functionary,  la  not  in  a  different  position.  A 
public  officer  or  agent  ts  not  responsible  for  the 
miateasances  or  positive  wrongs,  or  for  the  non- 
feasances, or  negligences,  or  omissiousof  du^, 
of  the  sabagenle  or  servants  or  other  persons 
properly  employed  by  or  under  bim,  in  Ifacdis- 


gence  or  wrongful  conduct  of  his  clerk.  The 
court  (aid:  "Tlie  law  Is  well  settled,  in  Eng- 
land and  America,  that  the  postmaster-general, 
the  deputy  poatmaslers,  aiid  thdr  asaistaDta 
and  clerks,  appointed  and  swam  as  required  by 
law.  are  public  officers,  each  of  whom  Is  re- 
sponsiUe  for  his  own  negligence  only,  and  not 
for  that  of  any  of  the  others,  aTthongb  selected 

Sr  him  and  subject  lo  his  orders."  The  court 
ted,  to  susiain  this  view,  Laju  v.  Cotton,  I 
Ld.  Rsym.  64S;  8.  0. 13  Hod.  472;  Whilfieia 
V.  LeDapmar,  Cowp.  754;  Dtinlap  v,  Monroe, 
11  U.  8.  7  Cranch,  242  [3:329];  SfcAreyer  v. 
£vn«ft,  8  Watts,  458;  BMiopv.  WiUianuon,  11 
Me.  49S;  HuteAiiu  v.  Breeiett.  22  N.  fl.  352. 

To  the  same  purport  are  Baiieg  v.  Mayor  of 
N.  T.  8  Hill,  681;  OMiwrfl  v.  Voorhea,  IS 
Ohio,  528,  543;  Story,  Bail.  ^  403,  468;  1  Bdl 
Com.  6th  ed.  4S8;  9  Kent  Com.  4th  ed.  GIO, 
611. 

The  very  question  here  Involved  came  before 
the  Circuit  Court  of  the  United  Slates  for  thft 
Southern  District  of  New  York,  lo  the  case  of 
Brimae  v.  Lawrenee,  S  Blatcbf.  121,  in  June, 
18S0.  The  defendant  was  tbe  Collector  of  the 
Portof  New  York.  Imported  goods  belong- 
ing to  tbe  plaintiff  bad  been  deposited  In  acus- 
tom  house  warehouse,  sod  were  either  lost  or 
mislaid  there,  or  were  delivered  toeoms  person 
not  entiUed  to  them.  At  the  trial  it  was  sought 
lo  show  carelessness  on  tbe  port  of  the  defend- 
ant, as  the  head  of  the  custom  house  depart- 
ment, in  the  manner  in  which  the  books  of  the 
warehouse  were  kept,  and  also  ihat  tbe  book- 
keeper waa  a  person  of  intemperate  hnbits  and 
unfit  for  the  situation.  On  tbe  other  hand,  it 
was  proved  that  tbe  books  were  kept  in  con- 
formity with  the  mode  usually  adopted  at  the 
time  for  keeping  books  of  that  kind;  that  (he 
intemperate  oooK-keeper  had  been  dlsdiarged; 
and  that,  during  a  period  of  nineteen  months, 
out  of  two  handred  thousand  packages  of  gooda 
which  haid  been  received  at  the  warehouse  in 

Iuestion,  onlr  two  paotoigefl  had  been  lost. 
tr.  JtuHet  Kelson,  in  cbaigiDg  tbe  Jury,  sub- 
mitted to  them  tbe  question  wliether  the  col- 
lector had  been  goll^  ot  penonal  negligenoe 
in  respect  to  the  goods.  Ei  tbe  course  <M  the 
charge,  tbe  court  said:  "The  odlector  li  not 
peieonally  lespouiible  for  the  negligenoe  cS  Ua 
mbotdinaleB  in  the  custom  bonae  oetMrtment, 
and,  therefore,  he  is  not  leqMDrfUe  lor  Hie 
n^Ugence  of  pereont  employed  In  tbe  -mtre- 
hoose  department.  •  •  «  In  order  to  cbaige 
the  defendant  with  the  loM,  It  ts  necessary  that 
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lh«  pldnttfls  sfaonld  ntlsf/you.brafflTmBtlTe 
mod  reawDsble  leetimoor,  Ili&t  tne  collector 
WAS  penooMj  gaUtj  of  negligence  in  the  dla- 


^Is  is  aanft  against  the 

lector,  who  did  not  have  charKe  oF  the  goods; 
and.  In  order  to  render  blm  liable,  ;oii  mnst 
find  bim  to  bave  been  gailtj  of  personal 
neglect^  miafeasaoce,  or  wrong.  •  •  •  In 
TJew  of  tbe  tact  tbat  tbe  Collector  of  New 
Totlt  budtargeofalltbebiujaeaafrom  wbich 
two  thtads  of  tbe  entire  revenne  oF  tbe  United 
Statca  Is  collected,  and  bas  thousands  of  sub- 
oidinatea,  and  upon  tbe  evidence  that  only  one 
package  out  of  ererv  one  hundred  thousand 
wbi<^  passed  through  the  bands  of  those  stib- 
ordinates  baa  been  loet,  it  is  stranee  that  Ibis 
case  bai  been  so  urgeDtlj  pressed,  with  tbe 
Ides  that  upon  my  principle  of  equity,  much 
leaa  of  law,  there  could  be  any  liability  on  the 
part  of  tbe  collector."  Tbejury  found  a  tct- 
dint  for  the  defendant.  Sw,  also,  U.  S,  t. 
Brod/uad,  8  Law  Bep.  8B;  Whan.  Ag.  g  GOO. 
7^  judgment  of  the  Oireuit  Oovrt  iireeened, 
and  tAt  COM  it  remanded  to  that  eovrt  with  a 
direction  to  grant  a  new  trial. 


DISTRICT  OP  COLUMBIA, 

Sea  &  a  BeimTter'i  ed.  UMIL) 

Orn^etuaiion/or  entm  vork — written  eentraet. 


L  Wbe*e,liiaoontnu]ttoaoaerbilo  wDrktolm- 
Bmrliu  a  street  In  WsshiDstoD,  Uie  prices  tor  par. 
fasandezoaTatlonweio  flmd  at  so  muoh  a  yard, 
tlM  eontiaiitor  IsDOt  antborlied  toobarge  tor  extra 
^-— -  — rook  tound  In  tbe  exoantlon, 


S.  All , ., 

law  to  ba  Id  wrltlDB:  and  the  law  lorbldB  tae  sllow- 
^wa  ottnr'— "—  • ■-  -■ 

•.  lliatioardotpubUoworksoouldnot,  bramera 
OBtiT  tntlsfoumaL  makea  newoontiaot  oralter 
ODS  sostIousIt  niail& 

[No.  873.1 
Jrgmed  Ma]/ 1,1888     Beaded  May  U,  1888. 

APPEAL  from  a  Judgment  of  tbe  Court  of 
Claims,  In  favor  of  defendant,  In  an  ac^on 
to  TMorer  for  extra  work  In  excavating  stona 
or  rock,  under  a  contract  for  the  improvement 
of  aatreetln  the  City  of  Washingtor     " 

B^Mnted  below  &  20  Ct.  CL  201 

The  facta  appear  In  tbe  onioloiL 

Mr.  L  H.  Ford,  for  appellant: 

Utmey  volnntarily  paid,  with  a 
ledge  of  all  the  facta  nid  drcumsb 
wUch  It  was  demanded,  cannot  be  recovered 
back.  To  recover  money  so  paid,  the  party 
aeeking  to  recover  It  mnst  prove  firaod,  duress, 
OK  mistake  of  fact 

Laaibom  v.  DieUnitm  Cbunto,  S7  U.  S.  183 

SLMS):  JfwsA  V.  Buffhio,  29  N.  Y.  198,  213, 
8;  SOiM  V.  Suttrtwut.  8S  U.  a  10  Pet.  158, 
ItMfS:  8im;  Mvtual  lAfeln*.  Co.  v.  Wager,  27 
Barb.  854i  2  Cbeenl.  Bv.  g  128;  BiU.  Mun. 
Corp.  e  477;  4  Walt,  Act.  &  Def.  488.  487; 
Awfois  AB.  0km  Oo.  v.  Boiton,  4  Met.  181, 188; 
JToy*  T.  (Vne^niwM,  1  Ohio  Bt.  208;  AteaU  v. 
XutOK  BttOdint  Amo.  84  Ud.  48S. 

JTssm.  A.  B.  Garland,  Atty-Qm.,  and 
U7  U.S. 


Mr.  JuOtoe  Flold  deUvered  tbe  opininn  of 
tbe  court: 

On  the  2Sd  day  of  July.   1872.  Robert  H. 

yan,  since  deceased,  entered  into  a  contract 

ith  the  Board  of  Public  Works  of  tbe  District 
of  Columbia  to  do  certain  work  for  the  im- 
provement of  New  Jersev  Avenue  In  the  City 
of  WaahinrloD,  from  B  Street  south  to  the 
Potomac  Kiver.  The  different  hinds  of  work 
required  were  Stated,  and  the  prices  for  each 
specified,  among  which  were  "fading  SOcents 
per  cubic  yard,  and  "excavations  and  refilling, 
40  cents  per  cubic  yaid,  to  be  measured  in  ex- 
cavating only."  It  is  conceded  that  Ryan  per- 
formed the  work  pursuant  to  the  contract,  and 
has  been  paid  the  amount  agreed  upon.  The 
present  claim  is  for  extra  work  on  the  avenue 
"in  grading  or  excavating  stone  or  rock,"  for 
which  it  Is  contended  there  Is  no  provinon  in 
the  contract.  The  board  had  entered  in  its 
journal  before  tbe  contract  was  made  tbe  fol- 
lowing: "Chief  Engineer  was  notified  tbat  the 
following  price  was  eatabUshed  for  rock  excava- 
tion, viz.:lnditcbesfor  sewers,  etc.,  fl.fiO  per 
cubic  yard;  cutting  down  streets  and  the  like, 
91.00  per  cubic  yard.  Auditor  and  contract 
clerb  notified;"  uid  Ryan  contended  that  be 
was  therefore  enUtled  for  all  rock  excavationa 
dollar  a  yaid  Instead  of  the  price  sped- 


work  (tone  in  sand  or  gravel  or  earth  free  from 
stone  or  rock.  It  might  reasonably  be  expected 
that  more  or  less  stone  w  rock  would  be  found 
in  tbe  progress  of  tbe  work,  and  (ha  prloa  was 
evidently  fixed  upon  llsEiq^>oeed  average  cbar- 

In  tbe  second  place,  the  Act  of  Congress  of 
February  21, 1871,  "to  provide  a  government 
for  tbe  District  of  Columbia,"  in  force  at  the 
time,  required  that  all  contracts  by  tbe  board 
should  be  In  writing,  be  signed  by  the  parties 
making  the  same,  and  a  (x>py  thereof  filed  in 
the  office  of  tbe  secretary  of  the  District;  and 
it  forbade  the  allowUDCe  of  any  extra  compen- 
sation for  work  done  twder  a  contract.  18 
Btat.  atL.  488,  chap.  82,  gg  10,  87. 

The  entry  in  the  )ourn^  of  tbe  board  was  no 
part  of  the  contract  with  the  claimant,  nor 
could  It  in  any  reapect  control  the  construction 
or  limit  the  effect  of  such  contract.  The  board 
could  not  in  that  way  either  make  a  new  con- 
tract or  alter  the  one  previously  made,  so  as  to 
bind  tbe  District  Bamet  ▼.  iMst.  of  OrfumUo, 
2aCt.CL8W. 

Judgment  i^firmed. 

JOSHUA  HENDT,  Ap:^, 

QOLDEK  STATE  AifD  UINERS'  IBOS 

WORKS  or  All. 

(Bee  B.  a  Beportei'sad.  nD-8T&> 

Latere  ptdent,  infringement  af—d^knm    torn 

Wwotfen  ■  claim. 

In  a  snit  for  the  Intilnaemeot  of  Mtan  potaoa 

No.  140.  SO,  nantad  t«  Jaasa  D.  tAaaanbarr  maM 
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Itmovabto,  irhea,  wtthonttbeTollenilt 

would  not  be  moimble,  dOM  notinvolva  Om  Iotoii- 


nw  unlOD  or  parti  li  marelr  wi  tggngttioa. 

(d)  Tli»  faedtu  OTiliidir  I,  Mvlus  be^i  de- 
«oifb«d  lo  flkevMSaMioaMluTtiif  oBanbenor 
ilmiiiMlniMi  Hinrtelmf  unnlttnnniwlnindfnntnw 
•  orllndBr  wltlia«iiiootfa  niifBiM,  not  foniMd  Into 


AFFE.VL  from  a  decree  of  tbe  Ctrcnit  Court 
of  ib9  United  8tat«i  for  the  Dlitrict  of 
OaUfnrnif^  <UamlMlag  a  rait  for  the  lofriDge- 
ntoi  of  ktien  psteoL    Affirmed. 


Beportcd  below  in  8  Bawv. 

"^    'irti  ue  hiUT  Btued  li -_ 

.  S.  H.  Miller  aod  t,  P.  Lane- 


Thi>  facta  u 


d  Id  tbe  oplnloii. 


hnn»,  tot  appellut: 

Tlie  term  "iueful,'*when  applied  to  iDven- 
dona,  meauB  tbe  opporfle  of  hurtful,  iujurious, 
«r  frivolouj.  Tbe  degree  of  utllllj  la  Imma- 
terial. 

LtmieU  V.  Leait,  1  Mason,  186;  EoffMnt  t. 
Brandt,  8  Fiib.  Pat.  Caa.  318:  Our  v.  Qr^, 
1  Blaa.  802;  Tilgliman  t.  Work,  1  Bond,  Gil; 
WtUlake  V.  Carlter,  6  Fllb.  Fat  Caa.  019; 
Many  y.  Jagggr.  1  Blatcbf.  872;  WiOmr  t, 
Beedier,  3  BUtclif.  187;  8haa  t.  UrfiotU  £«id 
O).  11  Fed.  Rep.  711;  Knau*  t.  tichKjlkiU 
Batik,  4  Wash.  9;  StajUey  v.  Hemtt.Vr  ftank 
Jr.  Sd  Berlea,  IBS;  Iftnttfrmuh  t.  AnHnfton, 
1  Fisb.  Pal.  Caa.  389. 

The  appellecB  bare  used  the  ioTCDtlou  and 


■aoS;  fanet  y.  CamjAell,  1  Fisb.  Pat.  Gas.  48Bi 
MoOomh  V.  Brnut,  I  Woods,  195;  Ktarna]/  t. 
LMgh  VaUey  R.  R.  Oct.  a2  Fed.  Rep.  820. 

Mr.  U.  A.  Whefttoo,  for  appcliceB: 

Tbeinvenlioa  waa  an  abandoned  experiment. 

Wbiteles  V.  Swayru,  74  U.  S.  7  Wall.  685 
a»:  189);  Bovm  v.  Ondarvxod,  1  Fish.  PaL 
■Can.  160;  Sieift  v.  TFAiKn,  8  Fish.  Pat.  Cas.  860. 

A  patent  Inken  out  by  two  parties,  as  joint 
iDTeniois,  for  an  invention  which  was  made 
solelj  by  one  of  the  parttea,  Is  «oid,  and  mca 

Walk.  Pat  S§  60^  51;  BarrtUy.  Hatl.  I  Ha- 
■on,  447:  B.  0.  1  Robb,  Pat.  Caa.  284,  285; 
Sttarnt  v.  Barrett,  1  Hason,  168;  8.  0.  I  Bobb, 
Pal.  Cas.  116,  116,  Wl;  Slrmmer't  ^eal.  S8 
Mayor  ef  N.  FT  1  Firii. 


Pa.  15G;  Rantom 
Pat.  Uas.  268. 

Tbe  claim  does  not 
TeutloD. 


!r  any  patentable  In- 


ty  V.  Excdtior  Mfg.  Oo.  Id.  181  <28;  95). 

Mr.  Jvutitx  Bla.teUbrd  delivered  the  c 
Ion  of  tbe  court: 

This  is  a  ault  In  equity,  brought  by  Joahna 
Hendy  against  the  Ooldeu  8tal«  and  Hlnera' 
Iron  WorkL  a  corporation,  and  six  indlTldual 
defendant*  In  the  CIrcalt  Court  of  the  United 
£8711  SUlea  for  the  Dlatrictof  California,  for  the  In- 
fringement of  lettera  patent  No.  140.250,grBiited 


jtanea  A.  Man,  for  an  "improrement  ii 
stamp  feeders."    Tbeapedflcation.claima,  ana 
drawings  of  the  patent  are  as  followa:  i 

"  Oar  invention  relates  to  improvementii  In 
that  clan  of  on  feeder*  for  quarts  mllla  in  I 

which  a  pawl  and  ratchet  are  empktyed  U>  op- 
erate tbe  feeder  automatically  by  the  drop  of 
the  stamp.  Our  improvemenla  consist,  first, 
in  mounting  a  feed  cylinder  upon  a  movable 
frameor  truck,  so'that  It  can  be  readily  shifted 
from  place  to  place  when  it  is  desired  to  repair 
the  mill;  and,  la«t^,  of  an  improved  artange- 
ment  for  operating  the  pawl  rod  by  tbe  drop 
of  the  stamp  without  the  use  of  springs.  In 
order  to  moie  fully  illu«trale  and  explain  our 
InventiOD,  reference  is  had  to  the  accompany- 
ing drawing^  forming  a  par.  if  this  specill- 
caUoD,  in  Wblcb  Flgura  1  u  a  vertical  sectioD; 
Hg.  2  Is  a  back  view;  Fl^.  3  ia  a  traosTeiae 
section.    A.  represents  tbe  frame  of  a  stamp  I 

mill;  B  is  the  siaiop;  C  is  the  stamp  stem, 
with  its  Uppet  D;  F  is  tbe  cam  shaft,  and  Q 
tbe  cam  which  lifts  the  stamp,  all  of  which  are 
arranged  In  tbe  ordinary  manner  of  conatnict- 
iog  a  stamp  batterr.  H  H  are  tbe  foundation 
timbere  upon  wbicb  the  feeding  cylinder  ia 
mounted.  Tbese  timben  are  mounted  upon 
rolleta,  so  that  the  cylioder  and  frame  can  ba 
moved  about  ai  desired.  The  cyliedcr  I  is 
made  of  cast  metal,  and  baa  its  outer  surface 
fonned  into  chambers  or  deprcsaioos,  J  J, 
wbicb  are  semrated  from  each  other  by  lonei- 
tudinal  partitions,  E.  Tbe  blinder  and  Tto 
carriage,  when  in  woAiDg  position,  are  placed 
below  the  hopper  L,  so  that  the  ore  from  the 
hopper  will  fall  iolo  the  chambers  upon  an  in- 
clined apron,  H,  which  directs  il  beneath  tbe 
stamp.  This  feeding  cylinder,  bclni;  made  of 
cast  metal,  will  not  wear  out  like  ilic  endless 
belts  heretofore  used  In  this  class  of  macbinea, 
and,  as  It  tuma  upon  journals,  like  any  com- 
mon roller  or  cylinder,  it  cannot  tiecome  clog- 
ged, as  the  endless  belt  is  liable  to  do.  To  one 
end  of  tbe  cvlinder  or  ratchet  wheel  N  is  ae- 
cnred,  and  tbu  ratchet  wheel  is  operated  by,  a 
pawl  bar,  C,  lo  revolve  the  cylinder.  In  order 
to  operate  the  pawl  bar  from  the  lappet,  a  bori- 
xontal  shaft,  p,  has  its  opposite  ends  supported 
in  boles,  which  are  secured  to  the  sides  of  tbe  1372' 
upright  timbers  of  Ibe  frame,  so  that  the  shaft  '  * 
will  pass  across  directly  In  front  of  tbe  tappet, 
transversely  to  the  movement  of  the  stamp 
stem.  A  fixed  arm,  g,  extends  backwards 
from  the  shaft  p,  so  that  its  extremity  will  ter- 
minate below  the  tappet.  In  position  to  receive 
a  blow  from  it  when  Ibe  stamp  f alia.  Anotber 
fixed  arm,  r,  extends  fornanl  from  the  abaft 
directly  over  the  ratchet  wheel,  and  to  tbe  ex- 
tremity of  this  arm  tbe  upper  end  of  the  pawl 
bar  0  Is  atiacbed  by  means  of  a  trunnion 
block,  t.  This  Inr  extends  down  to  tbemlddle 
of  tbe  periphery  of  tbe  ratchet  wheel,  and  baa 
one  or  more  upward  projecting  teetb  on  ita 
lower  end,  wlilcb  serve  to  engage  with  the 
teeth  of  tbe  ratchet  when  the  pawl  is  lifted  by 
tbe  rock  shaft,  and  thus  rotate  the  feeding 
cylinder.  It  wUI  tberefore  be  evident  that, 
at  each  drop  of  the  stamp,  the  tappet  will 
strike  the  arm  f  and  carry  it  downward,  thna 
giving  tbe  shaft  p  a  rocking  motltm,  the  weight 
of  the  pawl  and  Ita  ann  r  aervlng  to  rotata  Uv 
shaft  in  an  opposite  direction,  thus  feeding  tbe 
U7U.!I. 
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on  MitomBticmllf  wbeo  it  1b  Deeded.  When 
titen  ia  a  soffldeDt  quantity  of  ore  benenth  the 
Blunp  the  drop  will  not  be  sufficient  to  operate 
the  cylioder;  but  wheo  the  quBDtitj  of  ore  be- 
neath the  stamp  is  reduced  Ibe  drop  la  greater, 
■□d  cODKQucntlj  tbe  tappet  strikes  the  arm  9 
and  operates  tbe  o^Under. 

"  Having  thus  deiicribed  ourinTontioa,  what 
we  claim  and  desire  to  secure  by  letters  patent 
Is; 


for  the  purpose  above  described. 

"2.  Therockshart}),wltbit8flzedarnuar, 
in  oombinalioD  with  the  pawl  bar  0,  ratcnet 


wheel  N,  and  feeding  cylinder  I,  when  ar- 
ranged to  be  operated  by  the  tappet  D,  sub- 
ataniiallr  as  ana  for  the  porpoae  daecrlbed." 


The  annrar  denies  Infringement,  and  eets  up 
two  patent*  on  the  question  of  novelty,  and 
denlea  the  utOitj  of  the  invention.  After  rep- 
Hcfttton,  proofs  were  taken  on  both  sides,  apd 
the  cliciut  court,  on  a  bearing,  dismissed  Oa 
bill. 

Infringement  la  alleged  of  only  tbe  flrat 
clftlm,  namely,  "The  feeding  cylinder  I. 
mounted  upon  the  movable  tlmbera  H  H,  sub- 
etantiBlly  aa  and  for  the  purpoee  above  de- 
acribed.'^'  The  specification  states,  In  regard 
to  the  subject  of  the  flist  claim,  that  the  im- 
provement oonaistH  "  In  mounting  a  teed  cylin- 
der upon  a  movable  frame  or  truck,  so  Uiat  It 
can  be  readily  shifted  from  place  to  place  when 
it  is  divlred  to  repair  the  mlU."  The  specUca- 
tioD  speaks  of  tbe  timbers  H  H  as  being  tbe 
foundailon  timbers  upon  nhltji  the  feeding 
cylinder  Is  mounted,  and  it  aavs  tliat  tboae  tim- 
oers  "are  mounted  upon  rollers,  so  tiiat  the 
cylinder  and  frame  can  be  moved  about  as  de- 
aired."  Therefore.  "tbemovabletimbcrsHH" 
of  tbe  claim  are  timbers  made  movable  by  be- 
ing mounted  upon  rollers.  The  ipeciflcatlon 
alao  states  that  "  the  cylinder  I  ia  made  of  cast 
metal,  and  has  its  outer  surface  formed  into 
cliamben  or  depressions.  J  J,  which  are  sep- 
127  U.S.  U.  S.  Book  83.  14 


'  arated  from  each  other  t^  Itmgltudlnal  par- 
titlDns,  E." 

It  Is  contended,  in  defense,  that  claim  1  of 
tbe  patent  Is  reallya  claim  only  for  making  the 
timbers  movable,  by  mounting  them  upon  roll- 
ers, so  as  to  be  able  to  move  the  cyllDder  and 
frame  about  as  desired,  and  that  this  required 
no  exercise  of  any  inventive  faculty.  Tb\a 
seems  to  be  tbe  purport  of  tbe  Invention,  as 
stated  In  the  speciflcation.  It  Is  the  movable 
character  of  the  frame  on  which  tbe  feed  cylin- 
der is  mounted,  so  that  the  cylinder  and  frame 
may  be  readily  shifted  from  place  to  place, 
when  repairs  are  desired,  that  is  designated  as 
the  Invention.  When  the  mill  is  In  operation, 
the  movable  feature  is  notbrought  into  play. 
It  is  only  when  the  mill  Is  out  of  operation 
that  the  movable  feature  Is  to  be  used.  The 
flist  claim  does  not  appear  to  cover  the  funo- 
tloDS  or  operation  of  toe  feeding  cylinder  I,  ai 
a  part  of  the  mill  when  In  operation;  and,  in- 
terpreting it  by  its  own  language  as  well  as  by 
that  of  the  description  In  the  spedfication,  it 
covers  only  (he  mounting  upon  rollers  of  the 
timbers  wlitch  carry  tbe  feeding  cylinder. 
Merely  putting  rollers  nnder  an  article,  bo  as  to 
make  it  movable,  when,  without  the  rollers,  It 
would  not  be  movable,  does  not  Involve  tbe  in. 
ventive  faculty,  audia  not  patentable.  AtlanUo 
Work*  V.  Bradg,  107  U.  8.  193,  2O0  [27:  488, 
441];  Thompion  v.  Beittdier,  114  U.  S.  1,  13 
[29;  70,  80],  and  cases  there  cited;  Tale  Lock 
Sffg.  a>.  V.  Ortenkaf.  117  U.  8.  6«,  SCO 
r29;863,  954];  dark  Potnaee  Bolder  Go.  v. 
Tergutan.  116  U.  8.  SSS.  888  [SO:  400,  407]  and 
caaes  there  cited. 

This  defense  Is  one  which  can  be  availed  of 
without  setting  it  up  In  an  answer.  Dunbarf. 
Myert,  U  V.  B.  187  [34: 84];  SaiMonv.  Grand 
Street  B.  B.  Co.  107  U.  8.  049  [29: 5701;  Mahn 
T.  Earwod,  US  U.  S.  851,  BS8  [38: 0671. 

Moreover,  there  is  no  patentable  combination 
between  the  Toilers  which  make  the  timbers 
movable  and  the  feeding  cylinder  I.  mounted 
upon  the  timbers.  The  union  of  ports  is 
mwelyao  aggregation.  The  feeding  cvlinder, 
mounted  upon  limbers  which  have  rollers,  op- 
erates no  differentiy  from  what  It  does  when 
mounted  upon  timbers  which  have  no  rollers. 
EaOa  V.  Tan  Warmer.  87  U.  3.  80  Wall.  858. 
888  [83:241,  248]-.  Reckendorfer  v.  PWw,  ftU 
"    ■*    847.   857   [38:719.  TOS];  PiekeHng  v 


MeOuOottgh,  104  1 
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BuM^v.'S^>edtior>(fg.  Co.  11(1  U.  8-  ISi.  l^ 
[28: 95, 100].  There  Is  nothing  patentable  in 
the  aggnvaUon. 

The  defendants'  macbioehasa  smooth  cylin- 
der, and  not  a  cylinder  with  chambers  or  de- 
nresalons.  The  apecificatioD  of  the  patent 
describes  tbe  cylinder  las  bavinglts  outer  sur- 
face formed  Into  chambers  or  depressions,  sep- 
arated from  each  other  by  longitudinal  par- 
titions. The  cylinder  of  claim  1  is  "  the  feed- 
ing cylinder  I,  and,  to  be  such  cylinder,  must 
be  a  cylinder  sabstantially  as  described,  and  it 
is  described  specifically  as  having  chambers  or 
depresdons.  Tbe  claim  cannot  be  construed 
to  cover  a  cylinder  with  a  smooth  surface  not 
formed  into  chambers.  Fayy.  CiwiMman,  109 
tf.  8.  408,  430,  421  [27:979,  984];  Sa™m  r. 
BaU  Sofe  <£  Lock  Go.  114U.S.  68. 88  [39;  67, 761: 
Bhepani  v.  Carrigan,  116  U.  S.  098.  597,  5^ 
[29:738,  724Jj  WMU  T.  Dvnbar.  119  U.  8.  47. 

--•le 
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SuTBua  CouBT  OP  THi  Ubitkd  States. 
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1S3  V.  S.  589,  eOS.  Vn  [81 :  389,  8T4]. 
Tie  dteree  <tf  lAe  (Xreuit  Oourt  it  aJftrmtA. 


3.  D.  HEGLER.  J^.  lit  Bit., 

GBOBOE  D.  FA.ULENER  cr  AL. 

0es  8.  a  BeporUr^  ed.  UE-IO.) 

JiaitdteUmt  tfeirmiit  oovrt. 

L  In  s  lolt  to  nooT«r  tb*  pooeMoD  of  l*n_ 
bTDncbtlot'-ataaomt,  where  thwe  wu  do  erl- 
denoe  at  any  peCtUon  or  oitUc  for  tb*  remOTBl  of 
the  OHO  Into  the  anattOouTt  of  tbe  United  Statea, 

'— • ■^— eta  the  record  of  the 


eltiieiBblp  of  (be  mrOea,—Had,  that  the  circuit 
oounhadiwliirledutloii^ttae  o«te.  and  tbat  IM 
JadgmeBt  tad  Terdiot  Ibeieln  muat  be  est  eaide. 

BubmiaedXavS. 

Pr  EBROR  to  tbe  Otrcult  Courtoftbe  United 
Btatea  for  tbe  Diatrict  of  Nebraska,  to  re- 
Tiew  a  judftment  in  faror  of  defendanta  In  a 
itiit  to  recover  poMenioDoflandsiii  Nebraska, 
origlnallr  brought  lo  the  Stale  Court  B»- 
verted. 

The  facta  are  stated  in  the  oplnlOD. 

Meun.  i.  "W.  D«iiT«r  and  J.  H,  Bro»dj. 
forplalntiS  in  error: 

Tbe  certiQcBte  of  acknowIedRmeiit  ia  prima 
fade  proof  of  a  deed,  and  lo  Impeacb  It  tbe 
evidence  iboutd  be  extremelr  clear. 

Morrit  v,  Sargent,  18  Iowa,  90;  Van  Onrn 
V.  MeOTeg<n;  38  Iowa,  300;  Beat  on  Freaump- 
tlooa  of  Law  and  Fact,  64, 69. 

Me*»n.  T.  H.  Skrqnett  and  Tahmm 
Be»Tl««  for  defendaota  in  error. 

Mr.  JvUm  HlUerdeUTwed  the  optnlon  of 
theccnrt: 

This  ii  a  writ  of  error  to  the  Circutt  Court 
of  the  United  Slalea  for  the  District  of  Ke- 

There  !■  in  tlie  record  preeented  liere  a  trana- 
crtpt  ahowinff  that  tbe  action  waaflrat  brouKht 
October  i,  19n,  In  the  District  Court  of  Bkit- 
udson  County,  in  the  Stale  of  Nebraaka,  in 
which  the  orl^nal  petition  or  declaration  waa 
filed.  Tiie  auit  was  to  recover  the  possession 
of  a  tract  of  land  aituated  in  that  county  con- 
taining 880  act«s,  and  for  rents  and  pn^ta  al- 
leged to  be  of  the  value  of  |8,S00.  The  de- 
fendants entered  their  appearance  on  Hay  6, 
1S79;  and  leave  was  granted  them  toanswerin 
tbir^  dava.  The  plaintifl  waa  ruled  to  reply 
In  flf^  daya,  and  the  cause  continued.  An  an- 
awer  was  filed  May  17, 1870,  and  this  appeara 
to  have  been  done  in  tbe  Circuit  Court  of  tbe 
United  Statea  for  the  Diatrict  of  Nebraaka,  in 
which  all  the  aabseqoent  proceeding*  in  the 
\    progreaa  of  the  cause  were  takni. 

Then  la  no  evidence  of  any  petition  or  order 
for  the  removal  of  the  case  into  this  Utter  oourt 
from  the  alate  oourt  dttlng  In  the  County  of 
Kchardaoa,  nor  is  then  any  atatemeot  any- 


diet  Tendered  for  the  defendants.  The  <mly 
attempt  made  to  show  any  Juriadictkui  In  Um 
210 


circuit  court.  In  which  that  trial  took  place,  ia 
a  short  stipulation  betwera  the  parties,  made  in 
that  court  December  8,  188S,  1^  which  It  was 
oeieed  that  the  amount  In  controveny  in  the 
action  exceeded  $6,000. 

A  Judgment  In  favor  of  the  defendant*  was 
enlend  upon  this  verdict,  to  which  the  preseat 
writ  of  error  U  directed.  It  Is  very  clear  that 
this  verdict  and  judgment  must  be  set  aside, 
because  the  circuit  court  had  no  Jurisdiction 
of  thecascb 

TbtjvJ^famt  ^  ih»  eovH  bdma  it  rmermd, 
and  thi  earn  nmandaf  for  furiAtr  proeeedingt. 


CHARLES  L.  EASTOIT,  Appt., 

OERUAN-AMERICAN   BAKE. 

(Bea  S.  a  Beporter'a  ed.  m-OSJ 


oCreaieetKte  sold  u 


principle  applies  wllb  a  Itke  resoK 

where  real  ealala  Is  oonrejred  bj  a  debtor  dlreotlr 
to  a  oredltor,  as  aeouritr  for  the  payment  of  an  ol>- 
Untloa,  with  a  power  to  aell  In  oaoe  of  de&ult. 
There  the  creditor  Is  also  "  trustee  to  selLand  oaik 
ot  purchaae  tbe  propertr  at  .hla  own  sale  tor  hla 

■•  At  a  Bale  made  under  the  direction  and  eoDtrot 
r  a  trustee,  creditors,  who  hold  the  obUcatlon  as- 
ored  by  the  deed  of  trust,  niajr  beoome  the  pur> 

.  haaeia.    In  leCeienoa  to  auob  sale  they  ooaapr  do 

posltloa,  towards  the  deMor.of  trust  or  ooafldeaoe. 
a.  nieielatlon  ot  a  ciedtlor, ■eoured  by  a  deed 

J, ,  . , J T  given  to  a  rti«n*r«r, 

^ tbatof  amortaaae* 

~.  .,_.__  __-  'Judicial  prooeedlngB  for 

toreolosnre  by  a  deone  of  a  oourtot  equity. 
T.  Where  Ike  wbole  amount  bid  l^a  psnon  •* 

tbe  sale,  whloh  was  tbe  oonstderotlon  for  the  or- 

veyanoa  to  him  by  the  tr— ' -— •-- . 

oredlton  tor  whom  he  ' 

credit  of  cash  upon  Ota  <...»u_-..  .» 

debton,  this  wsjl  in  laot  and  m  law, 

the  USB  and  beneflt  ot  tbe  debtors. 
[No.  291.1 

Jr^iMd  Mar  4.  iSSS.       Deetdti  May  U,  1886. 

APPEAL  from  a  decree  of  tbe  drcntt  Court 
of  tbe  United  Slates  for  the  Southern  Dis- 
trict of  New  Tork,  dismiaslDg  a  suit  to  hold 
tbe  Gennan-Amerlcan  Bank  accountable  for 
of  certain  collaterals  held  'tis  IL 

below  In  St  Bklcht.  87L 

Statement  by  Mr.  JvtUee  Mktthaww 
On  April  14, 187S,  the  firm  of  Bowen  Broth- 
en,  of   Chicago,  borrowed  of   the   German- 
American   Bank  of  New  Tork  the  nun  <* 
$27,600,  for  which  tl 
notes,  payable,  respo 

four  month*  from  date.    As  collateral  secnilty 
127  U.  S- 


inK  oi  new  lorx  ine  som  oi 
rhioh  tber  nve  thetr  promlsaorr 
9,  respectiTely,  In  two,  three,  and 
Iromdate.    As  collateral  secnilty 
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■el*ra,  payable  to  beaier  flvejeara  from  _ 
wiU)  fntnest  Mtni-aDtiuiiIlT,  of  ibedenoralDa-i 
tton  of  (1,000  eacb,  dat«d  April  1. 1ST8,  tbe 
ftyvatat  of  which  was  wcured  by  a  deed  of 
tmat  made  by  the  Individual  member*  of  Ihe 
finu  lo  George  W  Smith,  conveying  to  him 
certain  real  estate  tbereln  described,  situated 
in  Cook  County,  Illinoia.  By  the  lerraa  o[  the 
written  agrpement,  nnder  whicli  the  noliateral 
aeciirily  was  depoelted,  the  Bank  was  aulhor- 
iied,  on  noapaTmeDts  of  the  nolea  at  maturity, 
lo  sell  tbe  bonas  either  at  the  board  of  brakerB, 
nt  public  anctiOfl,  or  at  privale  sale,  and  willi- 
out  notice,  and  to  apply  tbe  proceeds  of  tbe 
■ale  to  ibe  payment  thereof.  These  collaterAl 
bonda  thus  depoailed  were  part  of  a  series  of 
one  hundred  of  like  tenor  und  amount,  all  se- 
cured by  the  deed  of  trust  to  Smith.  That 
deed  of  trait  provided  that,  in  case  of  default  in 
Uie  payment  of  tbe  bonds  or  interest,  it  should 
Ik  lawful  for  the  trustee,  on  the  applicaiton  of 
the  bolder  of  any  of  the  bonds,  to  sell  tbe  real 
estate  or  any  part  thereof,  and  all  tbe  right  and 
equity  of  redemption  i1  tbe  grautors  therein, 
at  pubHc  vendue,  to  the  highest  bidder,  for 
cash,  nod,  upon  making  such  sale,  to  execute 
and  deliver  a  deed  of  conveyance  in  fee  of  the 

r:miBes  Bold.  In  January,  1877,  tbe  trustee 
tbe  trust  deed,  upon  the  appUcaUoo  of  the 
8tate  Savings  Institution  of  Chicago,  the  holder 
of  thir^-two  of  tbe  bonda  upon  iriiicb  there 
bjMl  been  a  default  for  nonpayment  of  interest, 
■old  tbe  real  estate  in  strict  conform!^  with 
the  terms  of  the  power  in  the  trust  deed,  after 
doe  notice,  at  poulc  auction,  to  Wirt  Dexter, 
for  tbe  fum  of  tCO.OOO,  and  oonvcyed  tbe 
premisea  to  the  purchaser  in  purtuance  of  the 
nine.  Dexter,  in  making  tne  bid  and  pa^ 
cliaae  of  the  premisea  at  public  auction,  aeted 
as  aoent  for  the  holders  of  aU  tbe  bonds,  in- 
chiding  tbe  German-American  Bank,  he  hav- 
ing been  antbotiied  by  Ibem  to  Ud  f  oi  and 
pnnJiase  the  pn^iei^  lor  them  kdnt^.  There- 
after be  conveyM  an  undividea  for^-one  hun- 
dredths of  tbe  property  purchased  1^  him,  and 
tn  apartitionsnlt  that  Interest  In  tbe  real  estate, 
was  set  off,  to  the  Oerman-Amerlcan  Bank  in 
several^.  Dexter  paid  no  money  in  bidding 
In  tlie  property  except  tha  actual  costa  of  the 
Mle,  hot  ine  tnMee  credited  upon  tbe  bonda 
tuM  by  tbe  Oerman-American  Bank  forty-one 
btudredths  of  the  amount  of  the  bid,  odng 
$479  upon  each  bond;  and  tbe  vhole  sum, 
amoantiiig  to  918,860,  was  Indorsed  as  a  pay- 
mart  oa  tbe  three  nolea.  The  German-Ameri- 
cu  Bank  conUiiuad  to  ndd  titie  to  the  real 
eetate  cmiv^ed  to  it  by  Dexter  antU  Pebniaiy 
8. 1881,  when,  In  oonddentlon  of  $50,000,  the 
Bank  conveyed  tbe  aame  In  fee  to  John  C. 
I>ore,  and  ibereaRer,  in  Febmaiy,  1883,  also 
delivered  to  Dore  the  forty  bonds  then  in  ila 
possession  with  Ihe  credits  litdoraed  thereon. 
Thcae  bonds  were  delivered  to  Dore  In  acoord- 
■nce  with  an  agreement  dated  February  19, 
X881.  which  reaped  that  Dore  "  desires  (o  ob- 
tain possesion  and  owner^lp  of  s^  forty 
bonds  In  connection  with  the  purchase  of  aaid 
pnqter^  from  said  Bank." 

In  the  nuaotlme,  the  membera  of  the  firm  of 
Bowen  Brotben,  on  November  10,  1877,  were 
nd^ged  bankrupts  on  a  petition  filed  on  June 
U7D.  8. 


2  of  that  year;  and  during  1878  they  severally 
received  tbeli  final  dischargea  In  bankruptcy. 
On  AprU  21, 1880,  Robert  ET  Jenkins,  assignee 
In  bankruptcy  of  Ihe  Bowen  Brotheia,  by  an 
<ffder  of  tbe  court,  sold  all  bis  right,  title,  inter- 
eat,  and  claim  as  assignee,  and  all  rlgh^  title. 
Interest,  and  claim  of  tbe  bankrupts  in  and  to 
the  land  described  in  tha  trust  deed,  to  Cart  F. 
Hermann  for  the  sum  of  (840,  and  afterwards 
conveyed  tbe  same  lo  lilm  by  deed  dated  and 
acknowledged  May  18, 1880.  The  assignee  also 
on  April  ai,  1880,  add  to  the  appellant,  Charles 
Ij.  Easton,  for  the  sum  of  $6,  the  claim  agaiott 
the  Qenoan- American  Bank  of  New  York  "for 
Interest  in  all  collatemls  pledged  wltb  said  Bank 
by  said  bankrupts  oreltber  of  tbem,''  and  by  a 
deed  dated  Mav  15. 1860,  asdgnod  the  same  by 

e  aame  desoipilon  to  him. 

It  U  not  denied  that  John  C.  Dore  purchased 
the  land  from  tbe  German- American  Bank  with 
knowledge  of  the  previous  conveyances  by  the 
assignee  Id  bankruptcy  lo  Hermann  and  to 
Charles  L.  Easton. 

On  February  34,  I8S1,  James  H.  Easton,  n 
brother  of  the  appellant,  having  succeeded  to 
the  title  of  Hermann  lo  the  land  in  question, 
filed  a  bill  in  equity  in  tbe  Circuit  Court  of  the 
United  States  for  Ibe  Northern  District  of  Illi- 
nois,  aintinst  the  Oerman-American  Bank,  lo 
which.  Wan  amended  and  supplemeatal  bill, 
John  C.  Dore  was  also  made  a  defendant,  in 
which  were  set  forih  subslantlally  the  facta 
stated  In  tbe  present  bill  of  complaint,  and 
I»aylng  for  an  account  against  tbe  German- 
American  Bank,  and  that  the  oomidainant 
might  be  permitted  lo  redeem  tbe  land  on  pay- 
ment of  what  mi^t  be  found  due  on  tbe  orig- 
inal kian  to  Bowen  Brothers.  It  is  admitted 
that  this  suit  was  brought  in  tbe  name  of  James 
H.  Baston,  for  the  benefit  of  Jodah  B.  Helmet, 
the  latter  having  pnvlouily  acquired  the  title 
of  Hermann  andcooTC^ed  U  to  JasMs  H.  Easton 
in  order  to  enable  the  suit  to  be  brought  in  the 
Circuit  Court  of  Uie  United  States.  Hehner 
himself  bad  prerlonsly  brought  an  action  of 
eiectment  to  recover  poesesilon  of  the  land. 
The  ejectment  suit  was  abandoned  when  the 
Mil  In  equity  was  filed;  and  pending  the  bill,  la 
Septemlier,  1888,  before  tbe  commencement  of 
Uie  present  suit,  a  settlement  was  made  between 
Helmer  and  Dore,  wberebrf ,  in  conslderadon  of 
a  certain  sum  paid  by  Doie,  both  Belma  and 
JameeH.  Easton,  tbe  latter  at  Helmer'srequeM, 
by  separate  deeds  released  all  tbdr  right,  tllle, 
and  Interest  in  and  to  tbe  lands  In  question  to  one 
Bergw  for  the  benefit  of  Dora. 

On  JaouBTy  37, 1884,  the  present  UD  hi  equity 
was  fUed,  whereiD  Charies  L.  Easlon,  claiming 
title  by  virtue  of  tlie  deed  of  asslgoment  made 
to  him  by  Jenkins  aa  assignee  tn  bankruptcy  of 
the  Bowen  Brothers,  seeks  to  hold  tbe  German- 
American  Bank  accountable  to  him  for  the  sum 
of  ftG6,000,  as  the  proceeds  of  the  collaterals 
brid  by  it  realized  from  tbe  sale  of  the  real  es- 
Ute  conveyed  to  the  Bank  byDeiier,  and  a  de- 
cree for  any  sum  found  due  to  It  by  reason 
thereof  after  payment  from  the  said  proceeds  of 
tbe  original  indebtedness  of  Bowen  Bretbera  to 
tbe  Bank. 

The  case  was  heard  in  tbe  circuit  court  upon 
the  pleadings  and  proofs  disclosing  Ibe  state  of 
facia  already  redted,  when  a  dedree  was  reiw 
dered  dlsmisdng  tbe  Ul  for  want  of  equi^. 


SuPsaMB  OoDBT  or  thi  Uxitbd  Srraa, 


Oot.  Tkbm. 


Jfrutr*.  J.  K.  WlUoB.  ChMh  I«  Ewrtoa 
and  Oharki  P.  Orotbg,  for  appellant: 

Tbe  relation  between  ■  pledgm  and  pledgee 
b  that  )t  truatee  and  eatuJ  gu*  tnut, 

Penr,  Tr.  %  «K;  Bie/iardttm  v.  Mann,  SO 
U.  Ann.  mS;  W6«d»r  y.  Hftinbovld.  10  N.  Y, 


0  tbe  Ueo  of  tbe  fonner,  or  until  the  sale  td 
tbe  coUaterala,  puiauant  U>  tbe  tenns  of  tbe 
pledge. 

Jonea,  Pledgee,  &  592;  3  Kent,  Com.  581; 
Whiter  T.  Ntabovii,  tapra. 

The  pledgee  cannot  acquire  absolute  owoer- 
sMp  against  the  pledgor  by  purchase  of  the 

Eoperty,  although  tbe  sale  la  i«galar  and  pub- 
ij  made. 
Jonrs,  Pledgee,  S  Wd;  Site  t.  ManAaOan  Ch. 

1  Paige.  48;  &>y(v.  Marienm,  18  N.  Y.  281; 
"■"       <e Bank  Y.mn'>tJ,'AiSLW&\  Bryant. 

,  52  N.  Y.  235:  zWruy  y.  Bank  of  Or- 
lean*,  9  Paige,  6SS;  Miehoad  7.  Oind.  iS  U. 


Baldwin,  52  N.  Y.  23S:  ^rrey  t.  Bank  of  Or- 
faan*,  9  Paige,  688;  Jffri  '-  "■  ■  '■  " 
S.  4  How.  008  ai:  1076). 

Notwithstanding  the  torecloaure  sale,  the  re- 
lation of  pledgor  and  pledgee  continues,  so  that 
the  pled^  ma;  be  compelled  to  account  to 
the  pledgor. 

WhiU  Mounlaijit  B.  R.  Oo.v.  Bay  Stattlron 
Ch.  GO  N.  H.  07;  Blu  t.  ManAattanba.  1  Paige, 
48;  Broten  y.  Tyler,  8  Grar,  ISS;  Waiktr  ▼. 
Carleton,  97  lU.  582;  Jones,  Plef^iea,  §  6B0; 
Dalton  V.  Smith.  86  N.  Y.  183. 

Mr,  Edw»rd  Salomon,  for  appellee: 

The  trustee's  sale  cat  off  all  equity  of  redemp- 
tion of  Bowen  Brothel*  regarding  their  DOtea 
as  well  as  their  bonds, 

SiM  y.  Manhattan  Co.  1  Paige,  48,  78. 

A  mortgagee  could  not,  at  common  law,  be- 
come the  purchaser  on  a  sale  made  b?  himself 
underthe  power,  becanaehe  could  not  execute 
a  deed  to  hlmaelf . 

Jaduon  y.  Ooidm.  4  Cow.  266;  Amot  y.  Ko- 
Clure,  4  Deoio,  41,  44;  Moary  y.  Saniicrn,  68 
N.  Y  168,  180. 

No  par^  can  be  pero:iitted  to  purchase  an 
interest  where  he  has  a  duty  to  perform  that  la 
incoasisteot  with  the  character  of  a  purchaser. 

lOTTey  y.  Bank  qf  Orbaiu,  9  Paige,  663. 

Mr.  Jvttiet  Ma,tth*wa  delivered  the  opinion 
of  the  court: 

The  right  of  (he  complainant  to  tbe  relief 
pt»jeA  for  is  base&  upon  tbe  conlentlon  that 
the  Oermau-Americsn  Bank  original!;  held  the 
bonds  secured  br  the  deed  of  trust  as  apledge 
^ven  by  way  of  aecurity  for  the  repayment  of 
the  kwn  to  Boweo  Brothers;  that  ft  ha*  never 
sold  that  pledge.  In  pursuance  of  the  tenna  of 
the  agreement  between  the  partlea,  and  as  re- 
quired b;  law;  that  tbe  land  itadf,  tbe  title  to 
which  was  convoyed  l^  Bowen  Brothers  to 
Smith  intrust,  wasamereintddeet  to  the  pledge 
and  a  part  of  it;  that  notwithstanding  ibe  form 
of  a  sale  under  tbe  trust  deed  by  the  trustee  to 
Dexter,  there  was  no  sale  in  fact,  and  in  law 
the  conveyance  by  Dexter  to  tbe  Bank  operated 
only  to  convey  the  dile  to  ihe  Bank  in  the  same 
capaci^ In  which  it  held  tbe  bonds  as  collateral, 
that  Is,  ps  truatee  for  the  debtors;  that  the  sub- 
Si  Ijl" 


sMuent  sale  by  tbe  Bank  to  Dore  was  the  Hrat 
effective  convennce  of  an  absolute  title,  but 
wsa  made  by  tue  Bank  In  f  ta  capacity  as  truaiee 
for  tbe  Bowens;  and  that  as  suui  the  oomplaio- 
ant,  having  succeeded  to  the  Bowena"  rights,  is 
entitled  to  require  the  Bank  to  account  for  Its 
proceeds. 

Where  personal  property  is  pledged,  tbe 
pledgee  acquires  the  legal  title  and  tbe  posses- 
sion. In  some  caaes.  it  ia  true,  it  may  remain 
In  the  apparent  possession  of  the  pledgor,  but, 
if  so.  It  can  be  ooly  where  the  plMgor  holds  oa 
agent  of  the  pledgee.  By  virWe  of  the  pledge, 
toe  pledgee  has  the  right  by  law,  on  the  default 
of  the  pledgor,  to  sell  the  property  pledged  in 
satisfaction  of  tbe  pledgor's  obligatioD.  A,b  in 
that  tranaactioD  the  pledgee  la  tne  vendor,  lie 
cannot  also  be  the  vendee.  In  reference  to  the  [ttST] 
pledge  and  to  tbe  pledgor,  heoccupies  a  fiduci- 
ary relation,  by  virtue  of  which  it  becomea  his 
duty  to  exercise  his  right  of  sale  for  tbe  benefit 
of  tlie  pledgor.  He  is  in  the  poattioo  of  a  trua- 
tee to  sell,  and  Is  bvafamiliar  maxim  of  equity 
forbidden  to  purciiase  for  his  own  use  at  hu 

The  same  prindple  applies  with  a  like  result 
where  teal  estate  is  conveyed  by  a  debtor  di- 
rectly to  a  creditor  as  aecurlly  for  the  payment 
of  an  obliintioD,  with  a  power  to  sell  in  case  of 
default.'  There  the  creditor  is  also  a  trustee  to 
sell,  and  cannot  purchase  tbe  property  at  bis 
own  sale  for  bis  own  uae. 

In  the  present  case,  tbe  bonds  of  the  Bowen 
Brothers,  secured  by  the  deed  of  trust,  won 
pledged  to  the  Qerman-Amerfcan  Bank  aa  Be- 
cutitr  for  the  repayment  of  the  loan  made  to 
the  Bowen  Brothers,  but  those  bonds  have  not 
in  fact  been  sold,  unless  the  transfer  of  them 
by  tbe  Bank  to  Dore  be  considered  a  sale.  It 
was  not  auch,  however.  In  poiot  of  fact  or  of 
law;  nothing  was  paid  for  tnem,  and  they  were 
deliveied  to  Dore  merely  as  munimenla  of  title 
In  connection  with  his  purchase  of  tbe  real 
estate.  At  that  time  they  were  of  no  value, 
for  they  were  merely  the  peraoual  obligatioos 
of  tbe  Bowen  Brothers,  from  which  they  had 
been  released  by  tbe  discharge  in  bankruptcy.  i 

No  suit  could  have  been  maintained  upon  them 
as  against  the  only  obllKors  by  whose  discharge 
In  buikruplcy  tbey  had  lost  their  character  aa 
well  as  tbmr  value  aa  proper^. 

Tbe  equity  of  the  complainant,  therefore.  If 
he  tuve  any,  must  be  considered  as  transferred 
from  the  bonds  themselves,  viewed  as  iuslru- 
ments  and  otdigations,  to  the  money  which  had 
beeorecdred  on  accouot  of  them  by  virtue  of 
the  sale  of.tiie  real  estate  by  tae  Bank  to  Dore. 
Whether  the  complainant  can  now  assert  any 
equitable  interest  In  thai  money  depends  in  the 
first  fjace  on  the  nature  of  the  title  which  the 
Bank  acquired  bv  tbe  conveyance  to  it  fmm 
Dexter;  and  whether  the  prlndplea  of  a  pledge, 
and  of  a  trust  arising  thereon,  apply  to  tbe  rcu 
eetate  conveyed  W  tbe  Bowens  to  Smith  as  a 
truatee  to  secure  the  pay  meat  of  the  bonds. 

It  is  very  pWn,  we  think,  that  these  princi-  , __-, 
pies  do  not  apply.  Tbelandinquestioawascon-  oasi 
veyed  by  the  debtor,  not  directly  to  the  credi- 
tor, but  to  a  stranger.  That  stranger,  by  vii^ 
tue  of  tbe  conveyance,  held  the  legal  title  in 
trust  for  Ibe  purpose  of  sale  according  to  the 
power  contained  in  IL  That  power  he  executed 
In  strict  accordance  with  its  terms  A  default 
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bn  been  made  b;  the  debtor,  and  at  the  requert 
of  a  part  of  the  creditors  be  waa  required  to  sell 
the  piopatT  at  pabiic  auction  to  the  highest 
UddtT,  wtinout  limit  or  condltton.  In  order 
that  the  proceed*  of  the  sale  might  be  applied 
to  the  payment  of  the  debt,  to  secure  which  the 
land  lud  beeo  conrejed  hi  tnuL  Tbe  sole  vas 
made  tmder  the  directkm  aud  control  of  tbe 
trustee,  but,  a*  tbe  creditors  who  held  the  obli- 
gations  of  the  debtors  were  not  -  theinselvea 
tnuteea,  theie  wai  nothing,  either  at  law  or  In 
eqnHj,  to  prereot  their  being  bidders  and  be- 
f»ming  boyen  at  the  trustee  a  sale.  In  rele> 
ence  to  that  sale  thev  occupied  no  position,  to- 
murda  tbe  debtor,  of  truM  or  confidence.  They 
were  charged  in  respect  to  It  wilb  no  duty 
wbaterar.  They  had  an  Interest,  In  It  that  the 
property  should  produce  enoagh  to  satisfy  Uie 
d^ta  which  it  bad  been  given  to  secure.  Be- 
yond that  they  had  neither  intereet  nor  duty, 
aud  in  their  own  lotertst  the  credltora  had  a 
right  to  bid  io  as  to  prevent  the  pioperW  from 
being  aaciiflced  at  the  sale  below  its  Talue,  In 
ddcT  that  it  might  be  made  to  produce  the 
lamat  amount  towards  payment  of  the  debt. 

The  relation  of  a  creditor,  secured  by  such 
a  deed  of  trust,  to  a  sale  made  under  a  power 
giren  to  a  Btranger  aa  trustee,  does  not  differ 
Dom  that  of  a  mortgagee  of  real  estate  sold  un- 
der judicial  proceMinga  for  foreclosure  by  a 
dectw  of  a  court  of  equity.  At  such  a  sale 
nothing  la  mme  common  than  for  the  mort- 
gagee to  become  the  purchaser;  and  It  is  aa 
benefldal  to  the  debtor  aa  to  blmaelf  that  he 
aboold  be  permitted  toeobancelhecompeiitlon 
at  ancta  a  sale  in  order  to  protect  bis  own  inter- 
esta.  Id  that  respect,  hla  own  interest  coincides 
with  tliat  of  hie  oebtor,  as  it  Is  for  tbeir  mutual 
benefit  that  tbe  property  should  not  be  sacrificed 
BO  as  to  leave  any  part  of  tbe  debt  unpaid. 

It  la  aivued,  however,  that  in  tbe  present 
I  Inataoce  the  sale  to  Dezter  was  a  sale  only  In 
form,  and  not  in  fact,  because  no  money  pawed. 
Tbia,  however.  Is  an  error,  because  the  whole 
acooant  bid  by  Dexter  at  tbe  sale,  which  waa 
tbe  contidraaUon  for  the  conveyance  to  him  bv 
the  tmalee,  was  at  once  credited  bv  tbe  princi- 
pal credltora,  for  whom  he  was  acting  Bsagmt, 
H>  a  cndll  of  cash  upon  the  overdue  ooIigatiDDS 
at  tbe  debtor  In  fact  and  In  law  It  wsa  apay- 
ment  of  money  to  tbe  use  and  benefit  of^ue 
debtor*  In  ^poreuance  of  their  authority. 

In  addition  to  tliiH,  there  Is  another  ground 
which  equally  supports  tbe  decree  below.  Aa 
Klready  redled,  Uie  assignee  la  bankruptcy,  in 
pturaance  of  an  order  ot  tbe  court,  sold  and 
convered  to  Hermann  all  the  intereat  which  bo 
u  tMigDee  and  tbe  Bowena  aa  faankrupta  had 
in  ana  to  tbe  real  estate  In  question;  and  by 
■nbaeqnent  conveyoncea  whatever  title,  if  any, 
therelq'  passed  has  become  vested  in  Dore  for 
bis  use.  All  that  was  conveyed  by  tbe  assignee 
toCliarlea  L.  Easton,  tbe  complainant  in  this 
suit,  waa  the  intereat  of  the  assignee  and  of  the 
bankrupts  'In  aU  collaterala  pledged  with  said 
Bank  t^  said  faankmpla  or  either  of  them." 
If  this  can  be  coneidered  aa  the  conveyance  of 
any  interest  In  the  real  eatate,  it  was  InelTectDal 
and  void,  because  that  Interest  bad  been  pre- 
viooaly  couvcryed  by  the  same  grantor  to  Her- 
mann. If  it  Is  limited  to  Um  bonda  of  tbe 
Bowen  Brothers  secnred  by  tbe  deed  of  truat. 
It  la  equally  InaffectlTe,  becauae  there  was  DOtb- 
127  U.  8. 


ing  to  convey.  These  bonds  were  the  mere 
personal  obligations  of  tbe  banknipta  them- 
selvee,  in  which  neither  they  nor  thelt  aaa^ee 
bod  any  right  of  piopertv,  and  which  baa  be- 
come extinguished  as  obUgatlona  In  the  handa 
of  any  one  Eiy  the  bankrupts'  cerUflcate  of  dia- 
charge. 

Fort!ie*«Tt(Montt1teiwrt«oftkB0ireuit(huTt 
it  affirmed. 


UNITED  STATES.  Appt., 


KATS  D.   MoLAUQHLIK,  and    Same,  aa 
£zrx.  of  Ohaiblxb  HoLAnoHLDi,  Deceased, 


*L  The  boundarla  of  tbe  Uezloan  xrant,  oaUed 
the  Uoquelamoe  Krant.oaiuldered,— the  same  bemr 
described  as  "  bounded  on  tbe  east  bv  tbe  adjaoant 
Siena:"  HtUU  as  the  Kaoltof  the  evldenoe  adduce^ 
"""*■ '' — "— ■- — ' itntvlieni  the  toot 


by  apedDo  boundaries,  wheie  tlie  douae  la  entlUed 
to  toe  entire  tract;  (i)  giaatt  ot  quantity  within  a 
larger  tract  described  by  outside  tMnindarles,  wliere 
tbe  donee  Igentttinl  to  the  quantity  apedOeil  and 


APPEAL  from  a  decree  of  ttie  Circuit  Court 
of  tbe  United  Statea  for  tbe  Northern  Dla- 
trict  of  California,  dismisdng  a  suit  to  cancel 
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and  Bnnal  a  pkteot  for  Und  issued  bj  the 
United  Butes.    4gin>ud. 

Repeated  below  in  80  Fed.  Rep.  147. 

The  fkcts  »n  four  stated  in  the  opiDlon. 

JftMTt.  A.R  0at4<»ii^^(^ffm.,WehMl 
MalljHV  and  B.  M.  Ddmat,  tor  appellant: 

Tliif  £et  constitutes  a  graot  t»  pra*tnti  of 
•n  lands  (beretiT  Ranted. 

SeAvleiOmv  v. Sarrinum.SB  U.S. 31  Wall.  58 
CaSHSM);  MiMi>«H,  E.  A  T.  R.  Oo.  y.  Santa* 
Pae.R.Oo.V:  U.  S.  4an  {34;1067);  Van  Wyek 
'.  Ennab.  106  0.  8.  870  {27:304);  Wright  - 


'.B.B  Oo.y 


J>.  0. 

678);  LeavcTiworth,  L.  4 
U21J.  a  748  (38:638.) 

Ai^  lai>d  that  was  reserved  or  otbenrise  dla- 
poeea  of  or  sold,  at  the  date  of  thg  Act,  was  not 
pnUic  land,  and  was  not  therefore  sranted  to 
the  oomponv. 

NeailuM  ▼.  Bmntr.  03  U.  8.  761  (28.-760); 
U.  a.  T.  Stone,  69  U.  a.  3  WaiL  526  (17:765); 
Dvbvmu  *  P.  R.  R.  Go.  v.  LikHfitm,  64 
V.  8.  88  How.  66  h6:600];  Barlivglon  <t  M. 
B.  B.  B.  Co.  V.  Frtrwnt  County,  76  U.  8.  0 
■Wall.89  (I9:56ffl;  BiiAaH  y.  Frip#,  73  D.  S.  6 
■WaU.  160  (18:849);  Bat  v.  Polk,  88  U.  S,  18 
Wall.  113  ^1:806);  Sherman  t.  Buiok.  93  U.  8. 
209  (38:840);  Stoddard  t.  Chamber*.  43  D.  8.  3 
Bow.  385  (ll:370j;  Patterton  ▼.  Winn,  34  U. 
&  11  Wheat.  884  (6:600);  Barry  v.  QariMe,  44 
n.  8.  8  How.  58  (11:489);  MiU*  v.  Stoddard,  49 
V.  8.  8  How.  846(13:1107). 

After  the  general  route  map  has  been  filed 
with  the  Secretaty  of  the  Inlenor,  and  the  line 
of  the  load  has  thereby  become  defloitelj  fixed, 


not  take  the  road  beyond  the  lands  graoted. 

St.  Joeeph  dp.  C.  S.  B.  Co.  v.  Baldwin,  tu- 
pra:  Knetalt  v.  Hyde,  5  BilL  469;  Grinndl  r. 
Chieagp.  R.  I.  AP.  R.  R.  Co.  103  U.  8.  742(36: 
467);  TanWyck  y.  EnewtU.loeU.  8,  866(27: 
£03);  Walden  r.  KnetaU,  114  U.  S.  874  (39: 
167):  LeanenieoTth,  L.  A  G.  R  B.  Oo.  v.  IT.  8. 
93  0.  8.  738  (38:884);  U.  8.  v.  Burlington  d  M. 
B.  a  aa>.4Dm.805;  Miwrnri.  K.&.  T.  RCh. 
V.  Eaniai  Pae.  R.  Co.  97  U.  8.  491  (24:1096). 

The  patents  issued  for  those  lands  to  the 
railroad  company  ^ere  issued  without  authority 
of  law,  and  are  and  have  always  been  ?oid. 

iW«eXaB  T.  Barker,  and  Leavenworth  L.  <ft 
Q.RR.O0.  V,  U.  8.  eupru;  Oarr  v.  Quighy,  67 
Cal.  804;  MeLawiMin  v.  PoaitU,  60  Cal.  67. 

Mcttn.  A.  L.  KhodoB  and  L.  W.  Elllatt, 
for  appellees: 

The  purchasers  ol'  these  lands  from  the  rail- 
road company,  being  bona  fide  purchasers,  are 
entitled  U>  protection. 

Moffat  V.  U.  8.  113  C.  B.  81  (38:635);  U.  8.  v. 
Flint,  4  Sawv.  00. 

The  title  of  the  railroad  to  specific  parcels  of 
land  attaches  upon  filing  with  the  Secretory 
of  the  Interior  the  map  of  definite  location  of 
thelineof  the  road,  and  the  acceptance  thereof 
by  the  Secretary. 

WaUm  V.  EnetaU,  114  U.  8.  874^:167); 
EaTieai  Pae.  B.  Co.  v.  Dunmeyer,  118  D.  8.  630 
(38:1122);  Fan  Wyek  v.  EmboU,  106  U.  8. 860 
^7:201);  Wood  v.  Burlington  A  M.  B.  B.  R. 


B.  B.  a>.  T. 
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ET.  S.  ▼.  TUUvmar,  8  Sawv.  143;  {T.  8  v.  VUat, 
4  8awy.  S8;  Maiming  v.  San  Jadnto  Tin  Oo. 
7  8Bwy.  UO:  Badger  v.  Badgec.  69  U.  S.  1 
Wall.  03  (17:887);  Steam*  v.  Page,  48  U.  8.  7 
How.  836  (12:931);  Pratt  t.  Oaiifornia  Min. 
Oo.  9  SawT,  863;  SuUivan.  v.  Portland  S  .^  B. 
B.  Oo.  04  D.  a.  811  (34:336). 

There  is  no  equity  In  the  bIL 

J<An»on  V.  Tow^y.  80  U.  8.  l^  Wall.  73  CBO: 
486);  Ma3)wU  Land-Grant  Gate.  131  U.  A.  823 
(80:9^):  sua  V.  St.  I^uit  Smelting  A  Ref.  Oo. 
106  U.  8.  447  (37:226):  8t.  LouU  SmeUinj  <t 
Bef.  Oo.  V.  Eemp.  104  U.  B.  686  (26:876);  Ehr- 
hardt  V.  mgabeom,  116  U.  B.  67  (29:340). 

Jfr.  JvMtioe  'AvaMmr  delivered  tiie  opinion 
of  the  court: 

This  Is  a  bill  in  equity  filed  bv  the  attor:iey- 
general  on  behalf  of  the  TJnitea  Stales  a^liMl 
the  Central  Pacific  Railroad  Company,  Kate 
D.  McLaughlin,  as  eiecutris  of  Charles  Mc- 
La'ighttD,  deceased,  and  others,  to  cancel  and 
annul  a  certain  patent  of  the  United  Statex,  U- 
sued  on  the  28a  day  of  November,  1876,  to 
the  Central  Pacific  Railroad  Company  from  tlie 
Q«nerBl  Land  Office,  for  certain  sections  aad 
fractional  sections  of  land  in  Ban  Joaquin  and 
Calaveras  Counties  in  California.  The  ground 
of  relief  stated  In  the  bill  is  that  the  pateot  waa  [*»: 
Issued  withoutauthoiity  of  law,  for  the  re:ison 
that  all  of  sud  lands  were  within  the  bounda- 
ries of  a  certain  Mexican  grant  claim,  called 
the  Moquelamos  grant,  and  ware  held  aud  re- 
served lor  adiuBtment  and  satisfaction  of  said 
claim  at  the  tune  when  the  lice  of  railroad  be- 
longinc;  to  said  company  was  definitely  fixed, 
and  when,  by  virtue  of  that  fact,  Uie  govero- 
nrent  grant  on  which  the  patent  was  liaaed 
accrued.  The  patent  was  granted  to  the  rail- 
road compnny  for  the  lands  In  question  as  por- 
tions of  its  land  grant  under  tbe  Pacific  Rail- 
road Acts  passed  by  Congress  in  1S33  and  1864. 
Tiiis  grant  was  originally  made  In  tbe  Central 
Pacific  Railroad  Company  of  California:  waa 
assigned  at  the  place  in  question  bv  said  com- 
pany to  tiie  Western  Pacific  Railroad  Com- 
pany on  the  Slst  day  of  October.  1804,  which 
assigument  was  approved  by  Act  of  Cougrcss, 
of  March  8,  1666;  and  the  two  companies 
named  were  consolidated  together  and  consti- 
tuted the  present  Central  Pacific  Railroad  Com- 
pany in  August,  1870.  upon  which  last  com- 
acy  devolved  all  the  franchises,  rights,  privi- 
jcs  and  proper^  of  tbe  said  two  mat  named 
companies. 

Tbe  bill  sets  forth  the  alleged  Mexican  grant, 
called  the  Moquelamos  grant,  and  the  proceed- 
ings in  relation  thereto  upon  the  claim  made 
for  its  confirmation,  before  tbe  commissJonera 
to  ascertain  and  settle  private  land  claims  in 
California,  and  the  District  and  Supreme 
Courts  of  the  United  Stales,  resultlog  in  the 
final  rejection  of  said  claim  by  the  adjudication 
of  the  supreme  court  on  the  13th  of  February, 
1866.  The  bill  also  stales  that  the  lands  in- 
cluded within  the  Iwundarieaof  said  claim  were 
held  aad  reserved  during  said  proceedings,  lo 
await  final  adjudication,  until  said  last  men- 
tioned date;  that  said  lands  He  in  the  Countica 
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of  Dbd  JoaqidB  and  OahTeru,  on  etch  side  of 
tbe  road  ctf  the  «aid  nlliokd  comp&n;  betneeo 
Uk  Cttiei  id  Sacrnmento  and  San  Joa&  It  re- 
citea  thoae  parta  ot  the  Acts  of  CoDgresa  paaaed 
in  IBM  and  1864.  wbidi  groDted  to  th«  Central 
PacUle  BaOrottd  Company  of  Oalitoniia  the 
right  to  cotutnict  a  raUioad  and  telegraph  line 
from  the  Fadfle  Coast,  at  or  near  San  Fnncis- 
oo,  letbecastein  boundary  of  the  Stale;  and 
•tat«s  the  bet  that  under  and  by  virtue  of  laid 
Acta  then  were  granted,  for  tbe  pnrpoee  of  aid- 
ing in  the  conitoiictioa  cd  aaid  road  and  tel^ 
gtaph  Une,  ten  alternate  sections  of  the  public 
tanoa  on  each  aide  of  and  vithin  twenty  mlkt 
of  tbe  road,  derignated  tiy  odd  numhers,  not 
•old,  roHTTed  ot  otherwise  diapoeed  of  by  tbe 
ITiiited  Btatea.  and  to  whidi  a  homesl^d  or 
pceemption  claim  might  not  hare  attached  at 
tbe  time  the  line  of  the  load  of  said  company 
altoald  be  dellnitely  flxed. 

Tbe  bin  then  alleges  that  on  the  5th  day  of 
October,  18M,  the  Ime  of  said  ruad  from  the 
aty  of  Bacxamento  to  its  weatem  lermiaus  at 
the  City  of  San  Frandsco,  Including  that  por- 
tion opposlle  to  the  Hoqaelamoa  grant,  was 
definite^  fixed,  and  a  map  of  said  definite  loca- 
tion of  Md  road  was  flled  by  the  aald  CeDtral 
Pacific  BaHroad  Companv  of  California  with 
tbe  Secretaiy  of  the  Interior  on  tbe  8th  of 
Dcoember,  1864;  and  that  on  the  filet  of  Jenu- 
arr,  1806,  the  Secretary  of  the  Interior  ordered 
all  of  tbe  public  lands  not  then  sold,  reserred 
or  otherwise  disposed  of  within  the  limits  ot 
iwenty-flve  miles  on  each  side  of  «aid  road  to 
be  withdnwn  from  preemption,  private  entry 
and  sate. 

The  bfll  then  states  the  assignmeat  on  tbe 
filat  of  October,  1864,  by  the  Central  Pacific 
B^lroed  Compuiy  of  Cslifomia  to  tbe  West- 
ern Padflc  RaJlroad  Company,  ot  the  right  to 
conatrnct  the  road  from  Sacramento  to  Saa 
Joe6.  with  all  privileges  and  benefits,  etc,  mf 


admit  that  tbe  lands  in  qoesUon  are  wUUn 
tnen^  miles  of  the  railroad  as  definitely  1» 
cated  and  fixed. 

Ther  allege  that  the  Western  Faofflo  Rail- 
road Companv,  in  tbe  year  1668,  definltdy  and 
finally  located  and  fixed  that  portion  or  section 
of  the  line  and  route  of  said  railroad  and  tele- 

rapb  extending  from  a  pdnt  at  or  near  tiie 
_  ity  of  StockUMi  to  a  point  at  or  near  Saoar- 
mento,  and,  on  the  flnt  of  Fehmary,  1870, 
flled  In  the  Department  of  the  Interior  a  map 
ot  said  portton  or  sectloo  of  asid  line;  and  thai 
after  tbe  consolidstion  and  Om  fonnatlon  of  Uie 


slates  that  notwiibatandlog  tbe  lands  withi . 
the  boundaries  of  tbe  Hoquelamoe  zraat  claim 
wne  beM  and  reserved  tor  the  salufaction  of 
aaid  claim  from  tbe  acquisition  of  Caliromia 
until  thefioai  rejection  oitbedolmon  tbe  18th 


yet  the  said  patent  was  issued  as  aforesaid 
the  said  Central  Pacific  Railroad  Company,  as 
tbe  successor  In  Interest  of  the  Weetem  Pacific 
Railroad  Companv,  for  the  lends  in  question, 
whidi  it  is  alleged  went  embraced  mthin  the 
boundaries  of  said  Uouuelamoe  grant  claim. 

The  defendanU,  in  their  answer,  deny  that 
tbe  line  of  the  railroad  from  'Dacramcnto  to  lis 
wealeni  terminus  was  definitely  flicd  iu  Octo- 
ber, 1864,  or  at  any  time  prior  to  1868;  or  thnt 
a  nuq>ofthedeflnlte location  of  the  said  lineoi 
of  tbe  portions  thereof  opposite  tbe  Moquela- 
moe  grant  was  flled  with  the  Secretary  of  tbe 
Interb»,  or  In  the  Qenernl  Land  Office,  in  De- 
cember, 1804,  or  at  any  time  prior  to  the  first 
o<  Febsnaiy,  1870.  They  admit  that  on  the 
OUi  e<  October,  1804,  the  Centnl  Pacific  Rail- 
road ot  OaUfonila  dcstgneted  the  general  route 
ot  Vm  «id  nad  between  Ban  Francisco  and 
Sacrameato;  and  on  the  8th  of  December,  1864, 
filed  a  map  of  the  general  route  ot  Its  said  rail- 
mad  In  tbe  Department  of  the  Interior.    They 


preaent  Central  Pacific  Ballraad  Oompany,  to 
wit  on  the  a7th  day  <a  February,  1678,  the 
said  compai^  flled  In  the  Department  of  the 


Interior  a  map  of  the  line  and  route  of  Mid 
railroad  as  definitely  and  finally  located  and 
fixed  from  the  end  ot  Ibe  flat  twenty-mile  sec- 
tion from  San  3ot6  to  a  point  at  tbe  end  ot 
the  183  M  miles  from  San  Jos6,  at  or  near 
Sacramento;  and  that  said  line  and  route  SO 
definitely  and  finally  located  and  flxed  are 
opposite  to  the  lands  in  qneition,  and  Include 
the  line  or  section  definitely  located  by  tbe 
Western  Pacific,  and  shown  on  tbe  map  flled 
hi  February,  1870.  C 

Tbe  defendants  furtner  allege  that  the  lands 
In  question  were  public  lands,  and  were  not  re- 
served, OT  disposra  of  in  any  manner,  at  the 
time  at  the  paraage  of  the  Acts  of  July  1, 
1863,  and  July  2, 1864,  respectively,  and  at  tbe 
time  of  filing  the  general  route  of  the  railroad 
In  December,  1864,  and  of  the  withdrawal  of 
the  lands  by  the  Secretary  of  tbe  Interior  in 
January,  1865,  and  of  the  aefieite  and  Bnal  lo- 
cation in  1838,  and  of  filing  the  map  of  the 
road  in  February,  1870,  and  the  map  m  Febu- 
ary,  1873.  They  deny  that  said  lanos  were  in- 
cluded In  any  Mexican  grant,  or  that  tbey  were 
reserved  or  held  under  the  laws  of  the  United 
States  for  the  satisfaction  of  any  claim  nnder 
such  ratmt;  and  they  aver  that  said  lands,  dur- 
ing all  the  Umes  mentioned  in  the  bill,  an  to 
and  until  the  issuing  of  the  patent,  were  puolic 
lands  ot  the  United  States;  that  said  patent 


Railroad  Acts,  and  was  and  Is  legal  and  valid; 
that  on  the  ISUi  ot  January,  1876,  the  Centnl 
Pacific  Railroad  Company  convOTed  to  Charles 
McLaugblln,  in  tee  dmple,  the  lands  in  ques- 
tion, for  which  he  paid  a  full  and  adequate 
consideration.  Tbe  defendants  append  sched- 
ules to  their  answer  showing  the  particular 
parcels  for  which  they  sevenuly  defend.  To 
this  answer  several  eiceptlona  were  taken,  and 
being  overruled,  the  general  replication  was 
filed.  Thereupon  the  parties  Joined  in  a  writ- 
ten admission  ofcertainfactsagieed  to  be  true, 
which,  omitting  those  relatlni  to  Uie  statue  of 
the  pulies  and  tbe  orgeoizaooo  of  the  COtpO- 
rations  mentioned  in  the  pleadings.  Is  as  fol- 
lows, to  wit: 

"8.  That  on,  to  wit,  the  22d  day  of  Septem- 
ber, a.  d.  I8fi3,  one  Andree  Pico,  slncedeceased. 
presented  and  filed  bis  petition  to  and  with  the 
board  of  land  commleeioners  appointed  under 
tlie  provi»ions  of  the  Act  of  Congress  approved 
March  8,  18S1,  entitled  'An  Act  to  Ascertain 
end  Settle  Private  Land  Claims  In  the  Stato  of 
California,' In  which  petition  he  claimed  in  fee, 
as  a  grant  by  the  Mexican  Government,  a  cer- 
8U 
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UlDtnct  otludsltitaMloUieaaldBtBUisud 
dlitrlct  of  CalUoniia,  and  known  bj  the  name 
of  'Hoquelamoa,'  for  eleven  square  leagues  of 
bad,  whicb  be  aDctted  in  his  petition  waa 
granted  (o  blm  within  the  boundaries  as  de- 
•cribed  in  thegrant  nude  June  Q,  a.d,  1646,  bv 
Plo  Pico,  the  then  Mexican  Qorertior  of  Call- 
fonda,  by  virtue  of  tbe  lulhori^ln  hlmveatad; 
and  eaid  petilton  closed  witb  a  prayer  to  allow 
and  coaflrm  to  him,  tbe  petitioner,  Andres 
Hco,  the  said  tract  of  land,  as  described  In  the 
■rant  made  by  the  aforesaid  Ooveroor,  Ho 
Ptco,  with  the  boundaries  as  therein  set  forth, 
to  wit:  Once  altlos  rte  ganado  mayor  en  el  rio 
[43fi]  deMoquelumnesqaellndaalnorlecoDlaoTilla 
lur  de  dicbo  rio;  al  orienteoon  la  sierra  imme- 
dlata  al  sur  con  d  tArreoo  del  Seflor  Gulualc: 
y  al  pootente  cod  loe  esteros  de  la  plaza;  and 
tbs  irauslBtiDD  thereof  presented  to  said  board 
with  tM  petition  is  as  follows,  to  wit:  'Eleven 
square  leagues  on  the  River  HoquelamoB. 
bordering  on  tbe  north  upon  the  southern 
shore  of  said  river;  on  the  east  upon  the  ad- 
jacent ridge  of  mountains;  on  the  soutb  upon 
thelandsof  Mr.  Guluak;  and  on  the  west  upon 
the  estuaries  of  the  shore.'  That  said  petltioa 
was  in  tbe  usual  form  of  petitions  to  tbe  board 
of  land  commisdoners,  for  the  condrmation  of 
claims  to  land  in  Califoniia,  founded  upon 
gmnts  made  by  the  Mexican  Qovernment. 

"  9.  That  said  board  of  land  commiBsioners 
proceeded  to  consider  and  determine  the  aaid 
petition  and  clalmof  the  said  Andres  Pico,  and 
on  the  8d  day  of  October,  18M,  rendered  a  de- 
cree denying  tbe  application  of  said  petitioner 
for  a  conflrmatlon  of  said  grant  of  land,  and  re- 
jecting hla  claim  therefor. 

"10.  That  afterwards,  to  wtt,  on  the  lltb 
day  of  June,  1865,  the  said  claimant  and  peti- 
tioner, Andres  Pico,  appealed  to  and  petitioned 
tbe  United  States  District  Court  for  tbe  North- 
ern District  <d  California  for  a  rererssl  of  the 
proceedings  and  decision  of  tbe  aafd  board  of 
land  commlislonera,  and  prayed  that  the  decree 
of  rejection  by  said  board  be  reversed,  and  that 
tbe  petitioner  s  claim  to  the  said  tract  of  land 
above  described  be  declared  valid,  and  that  a 
decree  be  entered  conflrming  the  same  to  the 
petitioner,  Andrea  Pico,  in  accordance  with 
said  alleged  gnat  to  blm  by  tbe  Mexican  Gov- 
emment,  as  aforesaid;  and  tbe  said  district 
court  tbereupon  proceeded  to  hear,  consider. 
and  review  the  said  decision  and  decree  of  said 
board  of  land  commissioners  and  the  petition 
of  said  Andres  Pico,  and  at  a  stated  term  of 
said  court,  held  on  the  34th  day  of  April,  1B5T, 
made  and  entered  a  decree  reversing  the  de- 
cree of  rejection  of  said  claim  bv  the  said  board 
of  land  commisslonera,  and  adjudged  and  de- 
creed that  tbe  clitim  of  petitioner  was  valid, 
and  confirmed  the  Moquelamoe  grant  above 
described  to  the  petitioner,  Andres  Pico,  and 
defined  tbe  txinnaaries  thereof  as  follows:  3 
4M]  "The  land  of  which  conflnnation  is  hereby 
made  Is  of  the  extent  of  eleven  square  leagues, 
and  no  more,  and  is  known  by  the  name  of 
'Moquelamos,'  and  is  situate  on  the  river  Ho- 
quelomoa,  bordering  upon  the  north  upon  the 
aouUiem  shore  of  said  river;  on  the  east  on  the 
adjacent  ridge  of  said  mountains;  on  tbe  aouth 
on  tbe  laid  of  Ur.  Gnlnak,  uid  upon  tbe  west 
npoo  tbe  estuaries  of  the  shore,  as  described  In 
Ow  original  deorea  and  giant  of  tbe  same  by 
tl« 


the  Governor  of  CallfoiuU  on  tho  0tb  day  of 
June,  1846,  a  copy  of  which  is  on  file  In  the 
transcript  in  this  case." 

"II.  That  tiiereafler  the  United  States  ap- 
pealed from  said  decree  of  conflnnation  to  the 
Supreme  Court  of  Lbe  United  StsAee,  and  at 
the  December  Term,  186»,  of  said  oonrt  the 
aforesaid  decree  of  confirmation  of  said  district  | 

court  was,  by  the  Supreme  Court  of  the  United 
Slates,  reversed,  and  the  case  remanded,  with 
directions  to  have  further  evidence  taken  In  tho  I 

cause  and  claim  of  said  Andres  Pico  for  said  I 

Mexican  grant  Moquelamos.  That  thereafter 
the  said  dlBtrict  court  proceeded  to  lake  further 
evidence  in  said  case,  and  after  such  further  ' 

evidence  was  taken,  the  case  was  again  brought 
before  said  district  court  for  heanng,  and  by  I 

that  court  a  decree  was  entered  on  the  4th  day 
of  June,  18S2,  adjudging  the  claim  of  the  pe-  | 

tltloner  to  be  Invalid,  ana  rejecting  the  same. 

"12.  That  thereafter,  on,  to  wit,  the  15th 
day  of  October,   1SS3,  the  petldoner,  Andres  I 

Pico,  appealed  to  the  Supreme  Court  of  tbe  - 

United  States  from  said  decree  of  said  district 
court  rejecting  his  claim  as  Invalid.  That  a 
final  hearing  of  said  cause  was  bad  before  said 
supreme  court,  and  on  the  ISlh  day  of  Febru- 
ary, A.  o.  1866,  a  judgment  was  made  and  en- 
tered by  said  Unl tea  States  Supreme  Court 
afBrmlng  said  decree  of  the  United  States  Dis- 
trict Courtf  rejecting  the  claim  of  said  Pico, 
and  adjudging  the  same  to  be  Invalid. 

"13.  That  sU  of  the  lands  included  within 
the  boundaries  of  said  alleged  Moquelamos 
grant  above  described  He  in  said  Stale  and  lio 
on  each  side  of  the  road  of  said  the  'Wealem 
Paciflc  Railroad  Company,  and  opposite  thero-  | 

to  in  ita  course  from  said  City  of  Sacramento  | 

to  said  City  of  San  Josd. 

"14.  That  under  and  by  virtue  of  tbe  Act  of 

SBngress,  approved  July  1,  1862,  entitled,  'An  [ASTi 
ct  to  Aid  In  the  Cousiruction  of  a  Railroad 
and  Telegraph  Line  from  the  Missouri  River  to 
the  Padflc  Ocean,  and  to  Secure  10  the  Gov- 
emmeot  the  Use  of  the  Same  for  Postal,  Mili- 
tsiy,  and  Other  Purposes,' and  tbe  Actamend- 


Central  Pad&c  Railroad  Company  of  Cuifor 
nia  was  authorized  to  construct  a  railroad  and 
telegraph  line  from  the  Padflc  Coast,  at  or 
near  Sao  Francisco,  to  tbe  eastern  boiuidary 
of  said  Stale  of  California;  and  under  and  by 
virtue  of  said  Acts  of  Congress  there  wero 
granted,  for  the  purpose  of  fuding  in  the  con- 
struction of  the  road  and  tel^rapn  Uoe  of  said 
tbe  Central  Pacific  Railroad  Company  of  Cali- 
fornia, ten  alternate  sections  of  tbe  puDllc  lands 
of  the  United  States,  on  each  side  and  within 
twenty  miles  of  tbe  rood  of  said  company,  dea- 
igoAlod  by  odd  Dumbera,  not  tcdd,  reserved,  or 
otherwise  disposed  of  by  tbe  United  Btatea, 
and  to  which  a  bomestead  or  preempUon  claim 
might  not  have  attached  at  tbe  time  tba  line  ot 
tbe  road  of  said  company  shonld  be  definitely 
fixed. 

"16.  That  the  said  rallroadcompanyflledlts 
assent  to  said  Central  Pacific  Railroad  Aoti  at 
the  time  and  in  tbe  manner  In  sold  Acts  pro- 
vided. 

"16.  That  on,  to  wit,  tbe  23d  dayof  Deoem- 

ber,  1864,  tbe  Secretary  of  tbe  Interior  of  tho 

United  Stales  ordered  all  of  the  public  bmda 
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DOltben  Mld/Kserred  or  otherwise  disposed 
of,  within  the  UmiU  of  twealj-five  mllea  on 
auii  Me  of  the  route  or  line  of  the  rood  of  teid 
nilraad  company,  to  be  withdrawn  from  pre- 
emptkoi,  private  entiy,  and  sale  in  accotdance 
whli  the  proTiaioDs  of  said  Acts  of  Congress, 
for  mid  nllroad  companf ;  and  said  order  was 
thereupon  transmitted  to  the  register  and  re- 
ceiver of  the  Unii«d  Btates  land  otBcex  at  Stock- 
ton, San  Francisco,  and  Sacramento,  State  of 
California,  and  received  by  them  on  the  Slst 
daj  of  January,  1665. 

"17.  On  the  29th  day  of  September,  IS6S, 
the  president  of  the  Western  Pacific  Railroad 
Company  made  and  filed  with  the  United 
Slates  Surveyiu- General  of  the  titate  of  Cali- 
fornia the  varied  statement  provided  for  by 
section  4  of  said  Act  of  July  1,  186S,  and  seo- 
tion  8  of  said  Act  of  July  3,  1864,  showing  the 
t*"l  construction,  completion,  and  ■equipment  by 
said  Western  Pacific  Railroad  Company,  of 
the  most  westerly  twenty  miles,  viz.,  the  twenty 
mlleanextnortheBSicrlvfromtheCityofSanJoM 
of  the  railroad  and  teleirraphllneof  said  West- 
em  Pacific  Railrcmd  Company,  in  compliance 
with  and  conformity  to  the  requirements  and 
provisions  of  said  sections  of  said  Acta  of  Coa- 
gress;  and  said  surveyor-geDeral  thereupon,  at 
the  request  of  said  railroad  company,  noUiled 
the  commisstoDen  designated  and  provided  for 
hy  said  Acts  to  examine  said  twenty  miles  of 
■aid  road  and  telegraph  line  and  report  thereon, 
hi  accordance  with  the  provisions  of  said  Acts 
of  Congress;  and  oo  the  Sth  dav  of  October, 
1866,  said  commissionets  made  their reportand 
cert^cate  to  the  effect  that  aald  twenty  miles 
of  road  and  telegraph  line  menlioned  in  lud 
verified  statement  utd  been  constructed,  com- 

eted,  and  equipped  by  said  tallnu 

provided  ud  praacnbed  in  and 
oiCongina. 

"Similar  verified  statementa  were  made  by 
the  president  of  said  Western  PadBc  Railroad 
Company  as  follows:  On  April  28,  1869,  for 


Railroad  Company  of  California,  at  the  Ameri- 
can River  Bridge  near  Sacramento  City,  and 
extending  thence  southwesterly  twenty  (80) 
mile*;  also,  on  October  12,  186S,  for  a  section 
of  aaid  road  beginning  at  the  westerly  end  of 
the  last  mentioned  section,  and  eilending 
IbeDCesouthweeterlysIxty-tbree  (68)  miles;  also 
oa  December  29, 1869,  for  a  section  of  said  road 
beginning  at  the  westerly  end  of  the  last  men- 
Honed  section,  and  extending  thence  twenty 
and  two  tenths  (30]^)  miles  to  the  easterly  end 
of  the  first  mentlDiied  section,  of  twenty  miles, 
beginning  at  San  JosS. 

"That  all  those  aiatements  were,  upon  their 
being  made,  filed  with  said  survevor-geoeral, 
and  be  did  forthwith  upon  the  fltlnp  of  each 
Matement  respectively,  and  at  the  request  of 
nid  company,  notify  said  commistdoneta. 
That  aaJd  commissioners  did  thereupon  exam- 
ine said  aecttau  of  said  nxtd,  and  made  tbeir 
respective  reports  thereon,  to  the  same  effect  as 
1439,    npon  Uie  tint  section  of  eald  road,  as  aforesaid, 


■  tud  reports  being  made,  respectively,  on  the 

"^h  day  of  April.  1868,  and  the  18th  of  Octo- 

r,J8W,  and  the  6th  day  of  January,  1870. 


"That  each  of  the  four  reports  of  said  com- 
mladoners  wm  thereupon  filed  with  the  Seo- 
187  U.  8. 


retarv  of  the  Interior,  and  he  thereupon  recom- 
mended the  acceptance  of  the  same,  and  tb» 
issue  of  the  bonds  and  patenia  for  lands  due  on 
accoimt  of  said  sections  of  road,  agreeably  t» 
the  proviaioiia  of  said  Pacific  Railroad  Aclsf 
and  thereupon  the  President  of  (he  United 
Slates  approved  thP  same,  and  ordered  the  Sec- 
rttary  of  the  Interior  and  the  Secretary  of  the 
Treasury  to  carry  the  said  recommendaUon 
into  effect,  the  first  of  which  approvals  by  tha- 
President  of  the  United  States  was  made  on  the 
4th  day  of  December,  1866,  and  the  last  on  tbe- 
2lBt  day  of  January,  1870.  That  the  four  sec- 
tions above  mentioned  comprise  the  whole  of 
said  road,  from  the  dtyof  Ban  Jos£  to  the  City 
of  Sacramento.  That  said  road  has  tteea  in 
full  operation  and  has  been  operated  for  the- 
transportatioD  of  passengers  and  freight  since 
the  9th  day  of  June,  a.  s.  1869. 

"18.  That  thereafter  there  was  Issued,  on 
the  3Sd  day  of  November,  187G,  to  said  Central 
Pacific  Railroad  Company  (T),  under  Uie  signa- 
ture of  the  President  of  the  United  States,  at- 
tested by  the  recorder  of  the  Oeneral  Land 
Office,  and  under  the  seal  of  the  Qeneral  Land 
Office  what  purported  to  be,  and  In  form  waa, 

"That  the  patent  was  in  the  usual  form  of 
the  patents  issued  by  the  United  States  to  the 
several  railroad  companies,  under  and  In  pur- ' 
suance  of  said  Pacific  Railroad  Acta  of  Con- 
gress. 

"19.  That  said  patent  described  and  por- 
.  >rted  to '-■  -■■--■ "-- 

in  said  bill  of  complaint 

"20.  That  all  of  said  lands  described  in  the 
bill  of  complaint  herein  aie  opposite  to,  and 
within  the  2S-mi]e  llmiti  on  ea<^  side  of,  the 
route  or  line  of  said  railroad  company's  road, 
.  ^  __   __  .,. _  ...  ^  -- gaii  Central 


Besides  these  admissions  a  large  amount  of  .-. 

evideaca  was  taken  in  the  case,  and  a  final      L**vs 
bearing  was  had  before  the  court  below  In  No- 
vember Term,  1886,  and  a  decree  was  made 
dismissing  the  bill  of  complaint 

The  court,  in  its  opinion,  held,  amongst  other 
things: 

1.  That  the  map  of  the  route  of  the  Western 
Division  of  the  Central  Padflc  Railroad  of  Cal- 
ifornia, filed  with  the  Secretory  of  the  Interior 
Dec  8,  1864,  is  the  map  of  the  general  route, 
and  not  oF  the  line  as  "definitely  fixed,"  with- 
in the  meaning  of  the  Land  Grant  Act  of  1869. 

2.  That  the  map  of  the  route  of  aald  rood  as 
finally  located  and  constructed,  filed  with  the 
BecrttBiy  of  the  Interior,  February  1, 1870.  and 
ac«eptedaS5uch  by  that  officer,  is  the  map  of 
definite  location. 

3.  That  the  Hoquelamca  grant  waa  finally 
rejected  February  IS,  1866,  after  which  the 
lands  within  the  exterior  boundaries  of  the 
grant  ceased  to  be  tubjvdiea  and  became  pub- 
lic lands,  to  tbe  odd  sections  of  which,  within 
twenty  milei  of  the  line  of  the  road,  me  rl^t 
of  the  railroad  oompany  attached,  and  becam« 
indefeasible,  inunedlatel7  upon  the  filing  of  the 
map  of  definite  locaUon  of  the  road,  and  the- 
accej>tanoe  thereof  ■■  such  tiy  the  Sac»t«i7  of 
the  interior, 

DiBiiizcdbjLjOogle 
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4.  That  u,  from  the  ;e&r  1S55,  Oie  land  1m- 
tween  tbe  Moquelamoa  and  CalaTeru  Rirere, 
east  ot  tho  nage  (or  meridian)  tine  between 
nogea  7  and  8  was  treatca  bv  tbe  QoTernment 
u  hlDKoulfildeoftheHoqueiainoanaut  claim, 
and  as  DeiDg  public  land,  hy  nuiniog  tbe  iec- 
liOD  linea  ana  filing  plata  of  mrvey,  and  selling 


E rivals  eniiy,  etc.,  tbe  Gnreniment  aboutd  be 
eld  in  a  couK  of  equitr  to  be  estopped  aa 
against  tbe  granteei  oT  the  patentee  mm  now 
uleglnK  that  those  lands  ate  withlD  tbe  bound- 
aries of  Ifae  claim. 

0.  Tliatthe  wlthdiawal  of  thelands  upon  fil- 
ing the  map  ot  the  general  route  of  the  road, 
tor  twentf-tive  miles  on  each  dde  ot  tbe  line 
indicated,  protected  tbe  lands  against  Uie  at- 
tachloe  of  any  other  right  as  against  the  rail- 
road company  until  the  flUng  of  tbe  map  of 
definite  location. 

Without  expressing,  at  present,  anv  opinion 
on  the  conclusions  thus  readied  t^  the  circuit 
court,  we  will  proceed  to  ozamlne  (1)  whether 


grnnt  if  It  was,  and  If  tbe  title  of  tbe  railroad 
company  accrued  whilst  the  grant  was  under 
Judicial  examination  we  wilt  Inquire  (3)  wbdb- 
er,  tor  that  reason,  tlM  railroad .  grant  was  pre- 
vented from  taking  effect  within  the  said  out- 
side limits. 

Tbe  defendants  adduced  evidence  (o  show 
that  the  greaterpart  of  the  lands  In  question 
were  not  embraced  within  the  limits  of  the 
^ant.  Those  limits  are  fairtj  well  defined  on 
three  sides:  the  nortbom  boundary  liclog  the 
Hoquelamoe  or  Hoquelumne  River;  tLe  south- 
em  the  landsof  Mr.  Guloak  (beloglhe  "Campo 
de  loB  Franceses"),  and  tbe  western  being  the 
"estuaries  of  the  shore,"  ortbentarabcs  Iwrder- 
IngoQ  tbe  San  Joaquin  River,  not  very  clearly 
dtxlnedin  outline,  butsufflclentlyso  to  serve  as 
a  boundary.  On  the  coat  side,  the  supposed 
grant  is  bounded  "eon  latierra  immediata;" — 
"by  the  adjacent  ridee  of  mountains"  or  "by 
the  adjacent  sierra.  This  is  interpreted  as 
meaning  to  exclude  the  sierra  itself;  In  other 
words  the  grant  extends,  according  to  its  terms, 
lo  tbe  commencement  of  the  mountain  ot 
•leTra. 

One  of  the  witnesses,  R.  C.  Hopkins,  who 
bad  been  employed  bv  tbe  Oovemment  for 
more  than  thirlv  years  In  Uie  Survey  or- Gener- 
al's office  in  California,  in  connection  with  the 
Spaniab  land  grants,  making  translationB  and 
t^ifying  Id  the  courts,  was  asked  to  Lranslale 
the  descriptive  portion  of  the  Moquelamos 
grant,  which  be  did  aa  follows:  "Eleven  square 
leagnes  on  the  Uoquelamos  River,  which 
bounds  on  tbe  north  with  tbe  soulbem  shore  of 
the  Bald  river,  on  tbe  east  with  the  contiguous 
sierras,  on  the  south  with  the  lands  of  Hr.  Out- 
nak,  and  on  the  west  with  tbe  estuaries  of  the 
beach. "  He  further  testified  that  when '  'sierra 
immediata"  Is  called  for  as  a  boundary,   the 


...    ,  _. .  __B  any  mountain  ridge  or 

alerra  In  the  neighborhood  of  tbe  other  bound- 
aries called  for,lylnir  to  the  eastward,  and  In 
the  vldni^  of  the  Qulnak  iraM,  the  sotution 
would  be  easy.  But  the  Blerra  Nevada  is  the 
only  motmtafn  in  tliat  direction,  and  that  Is 
•Ix^  or  aerenty  miles  east  of  tbe  Uoe  ot  the 
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railroad,  and  still  farther  from  the  maiahes  of 
the  beach  forming  the  western  boundary  of  tbe  [4U] 
grant,— Bu  extent  which  would  give  a  total  area 
of  over  eighty  square  leagues.  The  defendants 
contend  that  aach  an  extension  of  tbe  outside 
boundaries  of  the  grant  (supposing  It  to  have 
been  a  real  grant)  cannot  be  presumed  to  have 
been  in  the  minds  of  the  particB;  and  they  pro- 
duce evidence  to  show  that,  starting  from  the  ' 
marshes  on  the  west,  and  proceeding  eastward- 
ly  between  the  Qulnak  tract  and  tbe  Moque- 
lumne  River,  tbe  land  is  level  valley  land  as  far 
as  the  "Jack  Tone  road"  (which  runs  north  and 
south  on  tbe  range  line  between  ranges  7  and  S 
east,— about  seren  mile*  east  of  tbe  railroad), 
and  that  beyood  this  road  the  lands  are  hilly, 
covered  with  timber  and  brush,  and  gradually 
increase  In  altitude  above  the  sea  levd^np  to  the 
Blerra  Nevada  itaelf,  becoming  more  oroken 
and  precipitous- as  we  proceed. 

As  an  example  of  this  evidence,  the  testi- 
mony of  Edward  K,  Tucker,  an  experienced 
surveyor  in  that  country,  and  otSdal  surveyor 
of  8an  Joaquin  County,  may  be  referred  to. 
Amongst  other  things  he  says: 

"I  will  say  that  from  a  line  east  of  what  Is 
called  the  Jack  Tone  road,  an  Irregular  line 
about,  well,  I  sappose,  averaging  aay  two  miles 
east  of  tbe  road,  some  places  it  comes  within 
three  quarters  of  a  mile  of  the  Jack  Tone  road, 
and  at  other  places  It  Is  two  or  three  mile;  from 
It — the  ground  becomes  more  or  less  broken 
and  billv,  and  in  some  places  there  are  well  de- 
fined bills,  and  In  other  places  It  is  what  would 
be  designated,  I  auppoae,  rotting  laud;  but  the 

fneral  character  of  the  country  from  the  point 
have  deugnated,  east,  betivcen  the  Moque- 
lutnne  and  Calaveras  Rivers,  Is  Irregular.  It  Is 
up  and  down  and  generally  rising;  Ihat  Is  to 
say,  the  farther  east  a  person  goes  the  higher 
tbe  hilts  lx^Come  and  uie  more  ircenilar  they 
are  until  tbecountylineis  reached.  Thereare 
a  numl>er  of  places  where  there  are  quite  high 
bills,  and  some  deep  elevations,  and  other  places 
where  perhaps  a  wbole  section  would  be  what 
we  call  rolling  land.  There  are  no  very  steep 
hllla  or  very  high  bills  in  a  particular  section, 
but  it  ii  what  I  would  call,  generally  speaking, 
hilly  land,  tbe  whole  of  It,  and  ■  rising  teno- 
ency  going  towardsthe  east.  There  are  a  great  144.31 
many  sectJona  and  quarter  sections  that  I  could 
locale  from  memoranda  [hat  I  have  In  my  book; 
hilla,  I  could  desiznale  particularly,  quarter 
sections,  if  required,  but  generally  from  that 
line  Indicated,  east,  the  country  is  hilly.  •  •  " 
Q.  50.  What  can  you  say  generally  with  refer- 
ence to  the  elevation  ot  the  country  going  east 
from  the  line  indicated  by  joii  ar  inarkinff  the 
division  line  between  [be  plane  land  and  the 
well  defined  tiillB  near  the  Jack  Tone  road,  and 
between  the  Moquelu  nine  and  Calaveras  Rlversf 
A.  Tbe  country  as  I  described  it  liefore — some 
of  It  is  rolling,  some  rough,  hilly  and  broken; 
but  It  is  all  padually,  and  some  very  rapidly, 
ascending.  It  U  constantly  ascending;  that  u, 
the  hills,  as  you  go  east,  are  higher  tljan — tbey 
keep  getting  higher  as  you  go  east.  •  •  * 
Q.  51.  lu  your  opinion  as  a  surveyor  and  dvU 
enginee.'-  where,  with  reference  to  tbe  tract  ot  - 
countiT  between  tbe  Calaveras  and  Uoque- 
lumnc  lUven,  does  the  Sierra  Navadatange  of 
mountains  begin  as  a  range  or  i^ystemT  £,  In 
my  opInloD  a  tinge  of  mountalni  begfna— what 
127  V.  8. 
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I,  of  Conner  want  tt  mtdentood  tlut  I  un  not 
•uUng  that  tboM  an  monnt^bu  down  tbere. 
I  do  Ml  claim  tbat  tboy  an  moonlaliMi  I 
dtlm  tbat  Mm  are  w«ll  doflned  Mn«,  and  tbat 
ihn  are  lesnUr  from  tbere  cut  Tber  mn 
riAt  into  tM  moantalna  and  tben  la  no  wsf 
of  drawing  a  tine  from  them  moontalna  eait 
wilhont  going  onr  hSUa;  that  U,  a  novth  and 
MNith  Hne." 

Tbe  wttncaa  fmtlHr  ttrtUed  on  oqm  exam- 
luilon,  an  foUowa: 

"Q.  1.  Did  Ton  bear,  or  oome  to  know  from 
lajioij,  tbat  the  roiling  landi  In  range  9  east, 
Hj  part  of  ILWM  ent  oealgnated  as  uiT  part 
of  the  Sierra  Nevada  moontainaT  A.  No,  dr. 
().  S.  Did  yon  ever  know  or  bear  of  the  rollhig 
nnd  In  range  10  eaA  being  erer  derignated  aa 
put  of  the  Biem  Nerada  monntainal  A.  A. 
ptat  denl  of  land  in  both  those  ranges  has  si- 
Mi  ■(}!  beeD  referred  to  bj  myself  and  oihera  in 
fptakiDR  of  it,  BS  fooVhUla.  We  never  call  it 
iiic  SiFrra  Nevada  mountsinsi  we  speak  of  it 
31  too(-hills — going  up  to  Ibe  mountsins.  Q. 
X  Did  you  ever  bear  of  rolling  hills.  If  any 
tbete  be,  in  nngo  eight,  designated  as  Blerra 
Kerada  mouniaiosr  A.  No, sir.  Ihaveheaid 
ilist  qiokeo  of  in  the  same  oianner— as  foot- 
liill^  tiat  not  ss  monotaina." 

This  seems  to  us  to  be  a  fair  exhibit  of  the 
gtnatl  evidence  on  the  subject  The  com- 
I'laiDsnt  prodaced  a  number  of  witnesses  to 
(bow  that  there  is  a  mountain,  called  Bear 
nionnlaiD,  east  of  range  11,  commencing  at  tbe 
aabern  side  of  said  range,  which  would  be 
ivnty-fonr  miles  east  of  tbe  Jocfc  Tone  road, 
tl)irty-ooe  miles  east  of  the  railroad,  and  horn 
lUnr-sii  to  forty  miles  east  of  the  matBhea  of 
tbaSuJoaquln.  Butthepartleeconcurlncon- 
Eidetingthe  Uoquelamoa  grant  as  comprised 
between  tbe  Uoqoelumne  lUver  on  the  north 
and  the  Calaveras  River  on  tbe  south;  and  this 
Bear  mountain  is  endrely  south  of  the  Cala- 
vens.  Tbereisoorthofit,  and  separated  from 
tt^  tbe  Calaveras  River  Itself,  a  hill,  called 
CsDtnl  HOI,  but  It  is  no  more  of  a  mountain 
Aao  many  other  of  tbe  hi^  and  abrupt  hills  at 
that  distance  eastward  from  the  railroad.  One 
of  tbe  most  Intelligent  of  the  complainant's  wlt- 
DSMcs  referred  to  wss  a  Mr.  Ten;,  a  surveyor 
sDd  teacher.  The  following  ts  the  material 
<wt  of  his  examination  on  the  subject: 

"Q.  3,  Slate  whether  or  not,  as  a  surveyor, 
yea  bsve  been  eugagedatany  time  by  the  Unit 
«]  States  to  survey  iiuUic  lands.    A.  Ihave. 

"Q.  4.  Stale  what  you  Burveyed  In  that 
eeigoborbood  of  counl^  as  Dnltcd  States  sur- 
I'eyoi  A.  Townships  four  and  live  north, 
nn^  eleven  and  twelve  east.  Mount  Diablo 
Iwe  Bod  meridian. 

,  "IJ.  5.  Staiewbetberyouknow  a  mountain 
ID  lliai  locality  known  as  Bear  moonlain.  A. 
)n,  ni;  and  aomeilmes  tbat  range  of  moun- 
tsmt  is  called  Hog  Back.  But  It  Is  laid  down 
*i  liear  oiouoialn  on  the  maps,  and  is  generally 


tbe  condition,  and  appearance  of  that  mountain 
known  as  Bear  mountain.  A.  Well,  It  Is  a  low 
moontain.  The  north  end  of  H  Is  covered  with 
ral  or  shemisel,  or  whatever  It  Is  cslled. 
.  ?  How  In  re^rd  to  Its  extension  north- 
r  A.  It  does  not  extend  nottb  of  the 
Calaveras  River.        <  *• 

"<^  8.  Do  yon  know  a  mountain  or  high 
devotion  known  aa  Central  HUT    A.  Te»,ilir. 

"Q.  9.  8tatewbatGonnectlo>itbereis,ifanr, 
between  Oential  Hill  and  Bear  mountain,  a. 
There  Is  no  connection  that  I  know  of.  Tha 
Oalaveras  BiTer  niu  between  them. 

"Q.  11.  State  wbMher  you  know  the  locally 
north  and  south  from  and  Includloe  Beaf 
moontidn,  to  and  tnclnding  Oential  mil,  and 
fork  few  miles  north  of  that.  A.  Yea,Blr-that 
was  In  my  contract  I  traveled  aU  over  tbat 
range  of  bills  In  surveying. 

''Q.  19.  Did  you  survey  all  that  country? 
A.  Yea,air;  that  was  lu  my  contract 

"Q.  18.  Please  give  a  gennol  description, 
and  as  particular  a  description  as  yon  can,  oi 
that  country  north  and  south  from  and  Includ- 
ing Bear  mouolalD,  to  and  Including  a  few  miles 
Dortb— say  five  milee  north— of  Central  HUl. 
A.  There  Is  a  low  range  of  hills  running  from 
the  Calaveras  River  northerly— perhaps  a  little 
bit  east  or  west  of  north— tbat  u  pretty  hillv. 
That  la  from  tbewest  boundary,  bluff,  or  bank, 
as  yon  may  coll  it,  of  the  Calaveras  River  and 
of  Chill  Qnlcb.  Tbat  is  Id  townships  four  and 
five  north,  range  eleven  east. 

"Q.  14,  Describe  the  character  of  tbat  land. 
A.  It  is  bitty  land;  some  of  it  Is  agriculturaL 
I  have  surveyed  several  mines  In  there  about 
Central  Hill  and  further  up.  T  do  not  know 
as  I  can  tell  exactly  how  those  mines  sre 
located.  Tbe  billy  lands  of  which  I  have  been 
speaking   are  tboee   north  of   tbe  Calaveras 

"Q.  IS.  Stale  what  the  general  character 
and  appearance  of  Bear  mountain  Is.  A.  It  la 
a  low  mountain,  and  there  Is  considerable  oak 
and  pine  timber  on  It;  but  on  the  north  end 
there  Is  chaparral.  Perhaps  a  mile  up,  running 
south.  Is  covered  with  (bis  brush. 

"Q.  16.  DoesnotBearmooDtainappearcoo- 
splctmus  and  In  full  view  for,  say,  ten  or  twelve 
mlleswestofit?  A.  Tea,  sir;  from  moat  points 
on  the  west  It  does.  Ordinarily,  this  Bear 
mountain  is  within  sight  for  several  miles  down 
here  to  the  west  I  used  to  travel  over  that 
country  to  the  west  of  Bear  mountain  and  be- 
tween the  rivers  Hoquelumne  and  Calaveras  a 
good  deal" 

We  do  not  perceive  that  this  evidence  shows 
the  existence  of  a  sierra  at  this  point,  especially 
between  tbe  two  rivers.  But  even  if  It  did,  tt 
Is  still  nearly  forir  miles  east  of  the  Son  Joa- 
quin mardies,  ana  tbe  contents  of  the  entire 
territory  within  the  granted  limits  would  be 
over  00  square  leagues, — an  extent  of  countiT 
which,  compared  with  the  quaoiity  of  lanoa 
granted  (11  leagues),  cannot,  any  more  than 
can  tbe  elgbtv  square  leagues  emoraced  with- 
in the  limits  of  tbe  Sierra  Nevada,  be  presumed 
10  have  been  witldn  the  Intention  of  the  par- 
lies. It  would  require  clear  and  positive  evi- 
dence to  establish  such  a  result 

The  defendants  contend  that  the  commeuc«- 
ment  of  tlie  hilly  land  at  or  near  tbe  Jack 
Tone  road  la  Ute  true  commencement  of  llw 
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"tdlBCeut  dorra"  named  in  tbe  graot;  and  Ibat 
tbe  Dill7  aud  broken  land  east  of  that  rood 
la  all  comprebended  In  tbe  foot  hilla  of  the 
mountain,  and  excluded  from  tbe  grant.  In 
coDSrmniion  of  tbis  view  tlie;  not  only  relj 
on  tbe  topograpblcal  evidence  whicb  baa  been 
noticed,  but  on  tbe  feet  that  nben  tbe  claim 
to  the  Hoquelamos  grant  was  flrst  presented 
to  tbe  board  of  lana  conuniggioners  In  18S3, 
and  for  some  lime  afterwards,  tbe  pelilioner, 
Andres  Pico,  did  not  preteod  or  claim  that 
tbe  grant  extended  farther  east  than  the  Jack 
Tone  road;  and  on  the  further  fact,  that  the 
Burveyor-Qcoeral  for  California,  in  survejlng 
tbe  public  laada  and  delimiting  the  bounda- 
ries of  unconfirmed  graDta,  under  the  authority 
conferred  upon  him  by  the  appropriation  Act 
of  August  81, 1653, 10  8l«t.  at  L.  91,  assumed 
tbe  range  line  between  rangea  7  and  t)  (or  tbe 
Jack  Tone  rood)  to  be  tbe  utmost  eastern 
boundary  of  the  Moquelamos  grant,  and  made 
his  surveys  uptothatlineand  no  farther.  And 
in  Beptember,  1864.  when  further  surreya  were 
proposed,  tbe  attorneTs  of  Pico  gave  notice  to 
Oie  mrveyor-general  that  the  lands  in  towosliipe 
2,  8,  and  4,  south  of  the  Hoquelumne  River, 
in  ranges  6,  6,  and  7  east  (Ibat  is,  the  ranges 
immediately  west  of  tho  Jack  Tone  road),  were 
claimed  by  Pico  under  the  Moquelamos  grant, 
and  that  the  said  claim  had  been  appealed  to 
the  Supreme  Court  of  the  United  Btales,  and 
was  then  pending;  and  requesUid  theaurveyor» 
general  lo  suspend  prucceainea  tor  preempting 
said  land,  or  any  part  thereof,  Tbe  quantity 
of  land  thus  claimed  to  bewithinlhe^ldgrant 
was  more  than  twice  tbe  amount  re<]uiied  to 
satisfy  the  grant,  showing  that  the  limits  named 
lo  the  notice  did  not  refer  to  a  specific  location 
of  the  eleven  leagues,  but  lo  tbe  outside  limits 
of  the  grant.  This  evidence,  it  is  true,  might 
not  of  Itself  be  binding  as  ag^nsl  tbe  Qovem- 
ment;  but,  taken  in  coonection  with  the  acts 
of  tbe  Government  ftaelf,  and  tbe  conduct  of 
its  officials,  from  high  to  low,  acquiescing  in 
this  view,  it  shows  a  state  of  thiDgs,  a  concord 
of  words  and  acts  between  tbe  parties  interest- 
ed, which,  on  a  question  of  botmdary,  is  not 
only  admissible,  but  entitled  to  much  wdgbt, 
especially  aft«r  so  long  a  period  elapsed  before 
this  suit  was  instituted. 

Another  circumstance  relied  on  to  show  that 
the  limits  of  the  grant  d'A  not  extend,  at  most, 
,  (arthereastlhanthecommencementof  thehllls 
near  the  Jack  Tone  road  is  that  tbe  southern 
boundary  called  for  la  the  land  of  Qulnak. 
This  land  is  conceded  to  be  the  French  Camp 
Grant,  or  Rancbo  Campo  de  los  Franceses. 
And  this  grant  was  so  determlnatelj  located 
by  the  accurate  diieHo  annexed  to  ft,  that  iia 

C'tion  was  established  without  difflcnlQr,  and 
never  been  seriously  questioned  As  thus 
located,  its  northern  line  coinddes  in  part  with 
the  Calaveras  River,  bdng  situated  a  little  to 
the  north  of  the  river  towards  the  west,  and 
the  whole  tract  lies  altogether  west  of  the  Jack 
Tone  road,  and  does  not,  at  the  nearest  point, 
uiproach  it  within  less  than  half  a  mile.  6o 
that,  if  the  Hoquelamos  grant  (as  reouired  by 
Its  description)  is  to  be  bounded  on  tbe  sonts 
by  the  Oulnak  tnot.  It  cannot  Itself  extend  to 
iM  east  of  satdfotdwitboutbdngtoTcedtodo 
n  by  tba  call  of  •onte  distinct  natural  object 
Cm  Uw  whole,  wa  are  satlsfled  that  the  out- 
IM 


side  boundary  limits  of  the  Moquclamoa  grant, 
as  called  for  in  the  grant  itself,  do  not  extend 
east  of  the  Jack  Tone  road,  or  the  edge  of  the 
hills  commencing  near  the  same.  This  result 
would  dispose  of  tbe  present  case  with  regard 
to  nearly  all  the  land  in  question  therein.  But 
as  some  of  it  lies  west  of  said  road,  in  range  7, 
and  as  tbe  railroad  land  grant  extends  to  the 
west  of  said  load,  It  will  be  necesaaty  to  e^mi- 
Ine  the  other  question  referred  to,  namely;  It 
tbe  landa  in  controversy  did  lie  within  tbe  ex- 
terior limits  of  the  Moqnalamos  grant,  and  if 
the  title  of  the  railroad  company  did  accrue 
whilst  that  grant  was  under  conslderaUon  in 
tbe  courts,  did  those  facts  prevent  the  railroad 
land  grant  from  taking  effectt 

The  Moquelamos  grant  belongs  to  that  class 
of  grants  which  may  properly  be  called  floats; 
that  is,  grants  of  a  (xrtaln  quantity  of  land  lo 
be  located  within  the  liml^  of  a  larger  area. 
Mexican  grants  were  of  three  kinds:  (l)granta 
by  speclBc  boundaries,  where  the  donee  la  en- 
titled to  the  entire  tract,  whether  it  be  mote  or 
less;  (8)  grants  of  quantity,  as  of  one  or  more 
leagues  within  a  larger  tract  described  by  what 
are  called  outside  boundaries,  where  tbe  donee 
Is  entitled  lo  the  quantity  Hpedfied.Bnd  no  more; 
(81  grants  of  a  certain  place  orrancho  by  name, 
where  the  donee  is  entitled  to  the  whole  tract 
according  to  the  boundaries  given,  or  if  not 
given,  accordiugto  its eiteut  as  shown  by  pre- 
vious possession.  Higuera  v.  U.  S.  72  U.  8.  S 
Wall.  827,  834  [18;  469,  471].  In  the  flrat  and 
third  kinds,  the  claim  of  tbe  (grantee  extends  to 
ihe  fall  limits  of  the  boundanes  designated  in 
the  gmnt  or  defined  by  occupation;  but  in  the 
aecond  kind, — a  grant  of  quantity  only,  within 
a  larger  tract,— Ihe  grant  is  reallya  fioat,  to  be 
located  by  the  consent  of  tbe  Oovernment  be- 
fore it  can  attach  to  anv  spedflc  land,  like  the 
land  warrants  of  tbe  Unlled  States.  A  float 
mav  be  entitled  to  location  either  on  any  pub- 
lic lands  in  the  United  States,  or  only  in  a  par- 
ticular State  or  Territory,  or  within  a  more  cir- 
cumscrilted  region  or  district.  Its  character  re- 
mains the  same.  The  present  grant  is  one  of 
this  kind.  If  It  only  extends  to  the  Jack  Tone 
road,  as  we  suppose,  it  Is  still  largdy  In  excess 
of  the  quantity  granted.  If  It  extends,  as  the 
complainant  Ind^is,  to  the  Bear  mountain  of 
the  Sierra  Nevada,  the  region  embraced  would 
be  immeiuely  enlarged,  comprising  over  fifty 
square  leagues  in  ihe  one  case,  and  orer  eighty 
in  the  Other.  Can  it  be  that  such  an  extensive 
region  vras  nnder  interdict,  a*  reserved  land, 
absolutely  exempt  from  disposlUon,  even  by 
ConKieBS,  during  the  whole  period  covered  by 
the  lltigatioii  leepectlng  tbe  validity  of  tbe 
grant,  which,  in  the  end,  even  If  foimd  valid, 
was  only  for  the  quantity  od  eleven  aauare 
leagueef  The  investigation  continued  thirteen 
years.  The  grant  was  found  to  be  a  wretched 
fraud,  Even  if  signed  by  Ploo,  it  was  sot  up 
after  the  Mexican  authori^  bad  ceased,  and 
was  never  oonflrmed  by  tbe  Departmental  As- 
sembly, as  no  such  assembly  then  existed;  and 
at  tbe  date  tm  which  it  pntporta  to  have  besa 
confirmed,  the  Departmental  Assembly  was  not 
lu  sessioa.  ^t  was,  therefore,  for  good  cause 
that  it  was  rejected  b;  the  ooorta. 

Lttylne  all  ihls  aside,  however,  and  looking 
at  the  cudm  as  one  tamy  tub  jvdtti,  we  mar 
repeat  our  question,  whether  It  can  be  nosalble 
U7C.  S. 
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Uut »  gTMt  a  re^n  of  county  wu  to  be  n- 
gsided  u  lesaTM  from  aUenatHKi  tor  K  imall 
«  c«aafr— an  oidiiiBiy  ekreo-leacue  mnt  It 
!■  conlCDded  tlut  U»  cue  of  jAwWl  v.  8m- 
«wr.  93  D.  8.  761  [S8:7eoi  hu  condnded  this 
^^MgtioD  br  u  aniwer  in  die  effimutlTe.  ThU 
cue  -wfl]  !»  examined  hereafter.  Meantime 
let  ns  look  at  tbe  nature  of  the  Buppoeed  case. 
A  grant  of  deven  equan  leagoea  la  made  out 
of  a  comitrr  eereDty  or  eiKbty  miles  in  lengtb, 
and  from  dx  1o  ten  in  widtb,  oontainhig  orer 
elglil7  eqaare  leajniea;  and  tbla  whole  eighty 
l^igues  is  enppoeed  to  be  retired  fnmi  the  dis- 
poaable  pabllc  dnmaln  for  a  period  of  Tears,  no 
<Hie  knows  how  long.  Does  this  look  reason- 
able? 

One  ot  two  obeerratioDB  majr  be  made  calea- 
lated  to  Kbow  the  pncise  qneatlon  In  a  still 
■tronf^r  U^bt.  Firtt.  It  is  In  the  option  of  the 
Ooremment,  pot  of  the  graotee,  to  locale  the 
oiuntlQr  granted;  and,  of  course,  a  grant  by 
the  GoTerament  of  any  part  of  the  territory 
contained  within  the  outside  limits  of  thegrant 
odI;  reduces  bj  so  much  the  area  within  which 


the  original  grantee's  propel  Quantity  may  be 
located.  If  the  Qoveninient  nas  the  rich"  " 
eaj  where  it  shall  be  located,  It  certainly 


the  rlefat  to  say  where  It  Bball  not  be  located; 
■nd  if  it  sells  land  to  a  third  person  at  a  place 
vlttiin  the  general  territory  of  the  original 
grant,  itls  equivalent  to  saying  that  the  quan- 
tity due  to  the  origind  grantee  is  not  to  be  lo- 
cated there.  In  other  words,  if  the  terriloiy 
comprehended  in  theoulaide  limlta  and  bounds 
of  a  Mexican  gtantcontBlnaeightyleagneB,  and 
the  quantity  granted  is  only  ten  leagues,  the 
GoTemmenl  may  dispose  of  seventy  leagues 
without  doing  any  wrong  to  tbe  original  grant- 
ee. This  was  tbe  Hezican  law.  and  of  course 
it  is  our  law.  U.  8.  v.  Armiio.  73  U.  8.  n  WdL 
444,  449  LIS:  «a,  498).  Id  practice,  it  te  true, 
nur  aotboritiea.  in  administering  the  public 
lands,  have  generally  diowed  tbe  origind 
grantee  to  wake  bis  own  selection  of  the  point 
where  he  will  hsvo  his  ouantitj  located,  pro- 
vides he  has  it  all  located  togeU^r  in  one  tract, 
Dut  this  is  a  matter  of  favor,  and  not  a  matter 
of  right.  If  this  were  not  so  tbe  right  of  way 
granted  for  tbe  railroads  bj  Congress  would ''  ~ 
subject  to  question  and  litigation.  There  ca 
not  be  any  doubt,  however,  of  tbe  vdidity  of 
tbeae  granls.  The  cases  which  show  the  law 
on  tbu  subject  are  numerous;  It  Is  only  necea- 
•arj  10  refer  to  a  few  of  them.  The  foltow- 
Ing  may  be  consulted;  Fremont  v.  U.  8.  68  U. 
B  17  How.  S4»,  658, 666  [10;  241, 246,  2491;  U. 
8.  V.  Jrmuff,  ttipra;  Honubg  v.  U.  8.  Tl  U.  8. 
10  Wall.  224,  2S4-6  119: 900,  SOS];  Seiuhaie  v. 
Bimn,  66  D.  S.  18  Wall.  263,  366-7  [31:886, 
880];  kmr  t.  iXib,  92  U.  &  478.  47^7  [28: 
785-737];  VonB^nigany.  Belton.BSV.S.m, 
86j:24:S61,  86S]. 

According  to  this  rule  (tf  law,  though  the 
Hoqndapwa  grant  had  been  unquestionably 
genuine  and  ralld,  the  Oovemment  would  havo 
bad  a  right  to  dispose  of  the  whole  territory 
east  of  range  6  without  infringing  In  the  slight- 
est degree  the  rights  of  Pico,  who  would  still 
have  bad  bis  eleven  leagues  at  the  western 
ejTtremity  of  the  territory,  iny  construction 
of  the  laws  which  would  tend  to  trammel  and 
obetruct  this  right  of  the  Oovernmeat,  and  ren- 
der its  Acts  lo  making  altenations  void,  should 
1S7  r.  8. 


alderatlon  of  ua  neoaeaaiy  Import  of  the  terms 
of  such  laws.  An  illostratlon  of  tbe  abaardi- 
ty  which  may  be  involved  in  extending  the 
suppoaed  reservation  from  sale  and  dienatlon 

I  this  kind  of  grants  issbown  In  the  large  es- 

Dtof  country  which  boa  been  covered  bv 
some  of  them  known  to  the  records  of  thu 
court  In  1833  a  grant  of  twenty  leagoea  [461] 
square,  or  four  hundred  sqoare  leagues  of 
land,  was  made  by  the  Supreme  Oovemment 
of  Mexico  to  President  Tturblde,  to  be  located 
in  Texas.  In  1836  the  Mexican  CongTeas  aa- 
tborized  his  heirs  to  locate  the  land  in  New 
Mexico  or  In  Upper  or  Lower  California.  In 
1841  It  was  decreed  that  it  sbouid  be  located  in 
Upper  California— that  is,  the  present  State  of 
Galifomia.  This  claim  was  actually  presented 
to  tbe  board  of  land  commlsslonera,  and  ap- 
peded  lo  the  district  court  and  thence  to  this 
court  Now,  according  to  the  contention  of 
the  coraplainsnt  in  the  present  case,  all  CaU- 
fomia  was  interdicted  territory  during  tho 
pendency  of  that  claim  before  the  board  and  In 
the  courts.  Tbecase  is  reported  hi  OBIT.  S.33 
How.39(l[16:843],  7!i,rMd«v.  ir.a  Thlscase 
arose  under  the  same  law  as  that  upon  wbicb 
the  case  of  JfhehaU  v.  Sanger,  lupra,  was  based 
—the  Act  of  March  8.  1831.  If  a  reeermtion 
of  an  entire  territory  is  to  be  implied  from  a 
floating  grant  of  quantity  within  it,  then,  logi- 
cally, every  float,  or  land  warrant  issoed  bv  ujB 
Oovernment,  should,  until  actually  located,  op- 
erate as  a  reservation  of  the  entire  body  of  pul>- 
Uc  lands. 

We  can  well  understand  that  Indian  reserva- 
tions and  reservations  for  military  and  Other 
public  purpose  of  tbe  Government  should  be 
considered  ss  absolutely  reserved  and  with- 
drawn from  that  portion  of  the  public  lands 
which  aredisposable  to  purchasers  and  settlers, 
— for,  In  those  cases,  the  use  lo  which  they  are 
devoted,  and  for  wliich  they  are  deemed  to  be 
reserved,  eitends  to  every  foot  of  the  reserva- 
tion. The  same  reason  applies  to  Mexican 
^ants  of  specific,  tracts,  such  as  a  giant  for  all 
Oae  land  within  certdn  definite  boundaries 
named,  or  all  the  land  comprised  In  a  certain 
rancho  or  estate.  But  this  reason  does  not  ap- 
plv  to. grants  of  a  certain  quantity  of  land, 
wltliiu  a  territory  named  or  deecrihed,  contain- 
ing a  much  larger  area  than  the  amoimt  grant- 
ed, and  where,  as  In  the  present  case,  the  right 
of  location  within  the  larger  territory  la  in  tbe 
Qovernuent  and  not  in  the  grantee.  In  such 
case  the  use  does  not  attach  to  the  whole  ter- 
ritory, but  only  to  a  part  of  It,  and  to  suoh 
part  as  the  Oovemment  chooses  to  designate, 
provided  the  requidte  quantl^  tw  appropri- 
ated. 

The  case  of  tbe  Leawnteorih,  Z.  S  G,  R.  B,  fASai 
Cb.T.Onf(«iS(<ii«,  92  U.S.  788  [98:684].  pre-  "■  ^ 
ceded  the  case  of  Sewhatl  v.  Banger,  and  was 
relied  on  In  tbe  latter  case.  l)ut  the  ZeaeentD^rtA 
Oeua  related  to  an  Indian  reaervation,  and  tbe 
lepslatlve  grant  upon  which  it  depended  (13 
Stet  at  L.  773),  entitled,  "An  Act  for  a  Grant 
of  Lands  to  the  State  of  Kansas,  in  Alternate 
Bectiona.  to  Aid  in  the  Construction  of  Certain 
Railroads  and  Telegraphs  in  Bdd  State,"  bad 
an  express  proviso,  "that  aoy  and  all  lands 
heretofore  reserved  to  the  United  States,  by  any 
Act  of  Congress,  or  in  any  other  manner  1^ 
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competent  autborlty,  for  Oie  porpoae  of  aldiog 
In  Etny  object  of  Internal  ImproTement,  or  for 
tnj  other  purpoK  whstaoever,  be,  and  the 
■tuna  ue  beiebr,  reserred  to  the  TJiiited  States 
from  the  openuon  of  this  Act.  except  so  far  as 
It  may  be  lonnd  neceaeary  to  locste  the  routai 
of  said  road  and  braoches  througb  such  re- 
.  wrred  lands,  in  which  case  the  nght  of  way 
only  shall  be  granted. "  The  land  grant  in  that 
case  was  construed  ss  taking  elTect  Imme- 
diately, and  aa  vestlnj;  a  present  title  Id  the 
State  of  EasSBB,  though  a  survey  of  the  lands 
and  a  location  of  the  rend  were  held  U)  be  ueces- 


and  Little  Osage  Tribe  of  Indian*,  mode  June 
2, 1^,  whlchcontalaeda  cession  to  the  United 
Stales  of  certain  land,  contained  this  clause,  to 
wit;  "Within  the  limila  of  the  country  above 
ceded  and  relinquished  there  shall  be  reserved 
to  and  for  the  Qreat  and  Little  Osage  Tribe  or 
na^on  af  cffeeald,  so  long  as  they  shall  choose  to 
occupy  the  aame,  tbe  following  described  tract 
of  land."  Tbe  described  tract  embraced  the 
land  in  question  in  the  cause,  and  tbe  court 
held  that  it  was  no  part  of  the  public  lands  of 
the  United  States,  and  that  no  part  of  it  naaeed 
to  the  Stale  of  Kansas  under  tbe  grant,  though 
the  nilroad  passed  through  IL  la  our  Judg- 
ment that  case  differed  materially  from  ibe  one 
now  before  UB.  Tbe  whole  reservation  was  ap- 
propriated to  the  use  of  the  Osag^oation  as  long 
as  tbey  chose  to  occupy  It, 

The  case  of  UrmAaliy.  Sanfer.  W  U.  6.  761 
[38:769],  on  which  the  complainant  confidently 
relies,  was  argued  and  dedded  shortly  after  the 
ZeavantBorth  Ofue.  It  arose  upon  a  Ull  to 
rAK9i  1"'^*  "^^^  ^  '  9?artei  ssotlon  of  land  situated 
l*""'  In  township  8  H.,  range  7  B.,  and  therefore 
west  of  the  Jack  Tone  road,  and  within  the 
then  admitted  limits  of  the  Uoquelamos  grant 
now  under  discusdon.  We  have  taken  tbe 
pains  to  examine  tbe  original  record.  The  bill 
Is  comprised  in  a  page  and  a  half,  and  the  wbole 
Kcaid  In  six  pages.  Banger,  the  oomplalnant 
below,  claimed  title  through  the  Veatem  Pa- 
dflc  Bailroad  Company,  to  whom  a  paleot  bad 
been  issued  In  April,  1B70,  In  professed  compll- 
aace  with  the  requirements  of^the  Acts  of  Oou- 
grees  of  1863  and  1864.  Tbe  biU  alleges  tbat 
Newball  cUfmed  dtle  to  the  same  land  under  a 
subsequent  patent,  wbich  recited  that  the  first 

Stent  had  issued  by  mistake  to  the  Western 
iclflc  Railroad  Company,  because  the  land 
waswUhlo  the  exterior  jimlla  of  a  Mexican 

Knt  called  Moqnelamos.  The  bill  alleged 
t  this  grant  was  rejected  br  the  final  declsloa 
of  this  court  in  December  Term,  1864,  before 
the  reeemtloD  of  lands  for  tbe  nilroad  was 


eecood  grant,  pretended  tbat  the  Hoquel 

grant  was  not  rejected  until  the  18tb  day  of 
February,  1B65,  after  the  reservation  for  ndl- 
road  pttrpoaea,  cMmlng  tbe  right  to  look  into 
the  minutes  of  this  court  to  ascertain  the  pre- 
das  day  when  the  claim  was  rejected,  and 
thereby  disregarding  Ike  mandate;  whereas 
the  complainant  contended  that  the  rejection 
took  effect  from  die  first  day  of  the  term. 

This  was  the  subotance  of  the  bUL  Tbe  only 
tene  H  nised  was  as  to  the  time  when  the  re- 
JBcUoa  of  tbe  grant  legally  took  effect,  whether 
■t  the  be^umog  of  tbe  term  (December  0, 


Defore  and  tbe  other  after  the  withdrawal  of 
the  lands  from  sale  for  tbe  benefit  of  tbe  rail- 
road company;  and  socb  withdrawal  being 
assumed  to  be  tbe  act  hy  virtue  at  which  the 
railroad  title  accrued,  there  was  nothing  In 
tbe  1)111  (o  show  that  the  boundaries  named  in  ( 

thegrani  contained  any  more  than  dcTen  square 
leajnies  of  laud,  tbe  quantity  granted. 

The  bill  TV  OB  demurred  to.  the  cause  was  sub- 
mitted without  argument,  and  the  demurrer 
was  overruled.  Thedefendantadheringtobis 
demurrer,  a  decree  was  entered  for  tbe  com- 
plainant. An  appeal  was  then  taken  to  this  |45«i 
court,  the  cause  was  submitted  on  printed 
briefs,  and  the  decree  of  the  circuit  court  was 
reversed.  The  opinion  took  no  notice  of  tlie 
(act  (which  did  not  appear  hi  the  record)  tbat 
the  grant  was  one  of  that  olass  lu  whldi  the 
quantity  granted  was  but  a  small  part  of  the 
territoiy  embraced  within  tbe  boundaries 
named.  It  proceeded  throughout  as  it  would 
have  done  on  tbe  supposition  tbat  tbe  grant 
covered  and  filled  up  the  wbole  territory  de- 
scribed. It  simply  dealt  with  and  affirmed  tbe 
general  propoduou  that  a  Mexican  grant  while 
under  Judicial  investigation  was  not  public 
land  open  for  disposal  ajod  sale,  but  was  reserved 
territory  witliin  the  meaning  of  ttie  law, — a 
proposition  not  seriously  disputed.  On  the 
question  of  time  when  tbe  rejection  of  the 
grant  took  effect,  it  held  with  the  defendant 
that  the  records  of  this  court  conld  be  consulted 
to  ascertain  the  precise  day  of  rendering  Judg- 
ment After  deciding  this  point,  there  wss  no 
dincully,  under  the  admlssiont  of  tbe  bill,  in 
reversing  the  decree  of  the  circuit  court  The 
opinion,  however,  ezamioed  somewhat  at  Urge 
the  grounds  on  which  it  should  be  held  tlut 
Heucaa  grants  (whether  valid  or  iDvalid),whitu 
under  Juaiclal  coDddeiation,  should  be  trratetl 
as  reserved  lands.  The  principal  reason  wus 
that  they  were  not  "public  lands"  in  the  sense 
of  congreesloaal  legislation;  those  terms  being 
habitually  used  to  describe  such  lands  aa  ate 
subject  to  tale  or  other  disposal  under  general 
laws.  The  Pacific  Railroad  Acts  of  imt  and 
1864  only  nanted.  In  aid  of  tbe  railroads  to  bo 
construciea  under  them,  "every  slternnte  sec- 
tion of  public  land  •  •  ■  not  sold,  reserved,  or 
otherwise  disposed  of  by  tbe  United  States, 
and  to  which  apreemplion  or  homestead  clulm 
may  not  have  attached  at  tbe  time  the  line  of 
aaiu  road  is  definitely  fixed."  Tbe  lands  com- 
prised in  a  Mexican  grant.  It  was  held,  must  be 
lauded  not  as  "public  lands"  but  as  "reserved" 
lands,  because  by  the  treaty  witb  Mexico,  all 
private  iwopertv  was  to  be  respected.  And 
when  the  Act  of  Mardi  8, 1801,  created  a  board 
of  commissioners  to  examine  all  claims  to  Hex- 
lean  grants,  tbe  18th  section  declared  "that  all 
lands  the  claltns  to  which  have  lieen  finally  r- 
lected  by  the  commlssioneis  In  the  manner 
herein  provided,  or  wbich  shall  be  finally  de- 
cided to  be  invalid  by  the  district  or  supreme  [46S 
court,  and  all  lands  the  claims  to  which  shall 
not  have  been  presented  to  tbe  commissioners 
within  two  yeara  after  tbe  date  of  this  Act. 
shall  tie  deemed,  held  and  ooosidered  as  part 
of  the  pubUc  domain  of  the  United  States  (9 
Stat,  at  L.  683);"  Implyioc  tbat  until  then 
they  were  not  port  of  ue  puniic  domain.  The 
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Mma  conclualon  was  thought  to  be  Inferred 
(torn  the  Act  of  H&rcli  8,  IBSS,  which  intro- 
duced the  land  arstem  Into  OaUfomia;  the 
dxtb  lection  of  which,  amongst  other  thlnn, 
exempted  from  {weemption  u>d  aale  "lands 
clainwd  under  any  fiMdgD  grant  or  title." 
And  mis  reserradon,  fhe  court  argued,  would 
apply  equaSr  to  gmnta  that  were  f  nuiduleot  and 
^d,  aa  touoae  that  were  validi  for,  until  In- 


graat*  which  Identifled  the  land  eranted,  such 
M  the  caae  befnte  It  then  appealed  to  be;  but  it 
it  fairly  applicable  to  floatiT  that  la  to  say, 
gtsDtflof  a  larger  quantity  to  be  located  within 
a  certain  tract  or  territory,  whether  of  limited 
extent,  marked  by  certain  boaade,  or  anywhere 
in  the  State,  as  in  the  case  of  YturUde?  .Many 
■mall  grants,  of  only  a  few  leagues,  were  aus- 
ceptitile  of  location  fn  larae  territoriea.  The 
Ahando  grant,  claimed  by  Fremont — Fy«rnent 
-.  U.  8.  M  U.  8.  17  How.  543  116341],— was 


„  .  .  The  deicriptioa  Id  the  gnat  waa 
"the  tract  of  land  known  as  Hariposas,  to  the 
extent  of  (en  iquare  leagues,  within  the  Kmlts 
of  the  Sierra  Nevada  aim  the  rivers  known  t^ 
the  oamee  of  the  Cbanchiilea,  of  the  Merced, 
and  of  the  Ban  Joaquin."  Did  all  this  vast  re- 
rion  cease  to  be  the  public  domain  of  the  Doited 
Btatea  for  the  sake  of  the  ten  leagues  which 
coostitutecl  the  actual  grantT  Would  not  such 
a  condoiion  have  been  unreasonable,  prejudi- 
cial to  the  puUictnteiest,  and  entirely  unneces- 
■aij  for  the  protection  of  the  grantee}  It  may 
be  that  the  land  ofBce  might  properly  snspead 
ordinary  operadona  in  the  disposBl  of  Uods 
within  the  leiritory  Indicated,  and  in  that  sense 
[iSS]  '^^  might  not  be  considered  as  public  lands; 
hut  whv  should  they  not  be  regarded  as  public 
lands  disposable  by  Conness  Itself,  care  being 
taken  to  preserve  a  lufOaent  quantity  to  satisfy 
thegranti 

As  we  hBTS  aliwdy  aeen,  Ihcoe  can  be  no 
doubt  tbal  a  giant  made  W  Congress  witblb 
the  limits  of  a  territory  tnt^ect  to  a  Mexican 
float,  would  take  precedence  of  the  float  if 
■utBcient  land  remained  to  satisfy  It.  The  only 
[UtftioD  is,  whether  the  sorplas  land  so  at  the 


qutftioD  ii 
dlspoaaloi 
land  »  - ' 
grante 
be;  an 


Woaredlspo 


,-,-.ato  think  that  it  may 

i;  and  that  aa  to  graoia  of  this  character,  float- 

Ing  gra&lB  as  tbey  may  be  called,  the  ndlrood 

aid  granta  are  not  deimved  of  effect,  provided 

sumdent  quantity  iyii  ..... 


;  together  be  left  to 


_    dent  quantity  lying  i -„ - 

■atiafv  the  grant.  In  tills  case  no  difficulty 
cMmla  occur  in  carrying  out  this  view.  The 
terrilon  described  has  sulflclent  extent  west  of 
lange  T  to  satlafy  the  grant  of  eieveu  leupies, 
anatbflfe  seems  to  be  no  valid  reason  why  It 
shoald  not  be  satisfied  from  this  part.  Of 
oouTM.  tbe  satUfactlon  of  the  grant  1b  a  tictioo; 
for  It  never  bad  any  validity  But  tbe  pan  re- 
ferred to  would  be  suffldent  to  satisfy  it,  if  it 
bad  been  a  valid  ^Tant.  And  as  the  Oovon- 
nunt  had  the  vlriit  of  location,  and  has  made 
a  grant  of  its  title  >o  tlie  rdlroad  cotupooy, 
tbe  oompanv  may  exercise  tbe  same  right  sub- 
ject to  the  like  conditions,    Tbe  company  has 


made  Its  election  to  take  Its  lands  fn  range  T 
and  the  nugea  that  lie  easterly  thereof}  and 
this  option  leaves  the  tract  weat  of  range  7 
(subject  to  Its  tight  of  vray)  open  to  disposal  in   - 
the  ordinary  manner  of  other  public  hmds. 

There  is  really  nothing  in  tbe  dedslon  of 
JRnsAoU  V.  8a/ager  in  oonnlct  with  the  views 
here  exmessed;  because  the  court  did  not  haTa 
before  it  tbe  case  of  a  floatlno:  ennt. 

In  a  number  of  caaea  dedded  since  the  ded- 


expresslona  havi 
f  floating  pant 
irleehadMen  d 


panta  to  be  located  In  luger 

territories  had  Men  dedded  therdn.    But  wo 
have  seen  that  this  is  not  correct,  and  we  are 
not  aware  of  any  case  In  which  this  dass  of      t4S7) 
grants  has  been   actually  Involved   and  has 
lonned  the  subject  of  dedsion. 

Tht  Oeent  iff  Ou  Oiraiit  OavH  it  a^kmai  As 
Viit  and  (he  lyO^ereate*  argued  leilh  it.    ' 


EvBBBTT  DaWnT  et  al.  v.  Ka.tk  D.  Mo- 
LAUOHi.in,£irz.,&c.  [No.  II].  Arffued^lh 
above  Dee.  S.  1887.    Decided  Mag  Lf,  1SS8. 

In  error  to  the  Circuit  Court  of  the  United 
Stata  for  the  District  of  California. 

jlfr.  W.  J.  Johiiiton  and  Mr.  M.  D.  Brainard 
tot  plaintiffs  in  error. 

Mr.  A.  L.  BAodei  and  Mr.  £enry  Beard  for 
defendant  In  error. 

Jodament  affirmed  with  coeta,  ou  tbe  author- 
ity of  Q>e  decision  and  opinion  in  case  No.  1037, 
if.  a.  r.  MeLaoffhlin  et  al..  ante.  U8.  Judg- 
ment to  be  entered  nune  pre  tune  as  of  October 
10,1887 

Gborob  FaiSNi)  X  ol.  v.  Joeh  H.  Wisn, 
Admr  .  &C  [No.  12].  Argued  vritA  abmt 
Dee.  8  1887     Deeided  Mew  14,  i^SS. 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

Mr  W.  J.  Joh  ntton  and  Mr.  M.  D.  Brainard 
for  plaintiff B  in  error. 

Jlfr.  A.  L.  Rhode*  and  Mr.  Betvry  Beard  for 
defendant  In  error. 

Judemcnt  affirmed  with  coets,  on  the  author, 
ity  of  the  dedaioD  and  opinion  In  case  No.  1027, 
U.  8.  V  MeLattghUn  et  aL,  ante,  818.  Judg. 
menr  to  be  entered  nunepmfuneaa  of  October 
10,  1887. 


JAMBS  C.  CALLAN.  Appt., 


(BeeB.C.BeiK)rter^ad.  fasBD. 

Bight  ^  tnal  hy  Jury  in  Dielria  qf  Oelvmiia 

—poUee  coui'f^— f^/U  atfirit  trial — right  in 

appMate  eourt. 

1.  The  ConstitutfOQ  at  tbe  United  Statea  reqnliea 


•niieeaseof  WnohaB  v.  8aR0sr  Is  tefened  tCH^M 

He^oan  grants  are  to  be  eonsidereapnbUe  landB— 
In  Huff  V.  Doyle, tt D^B. DM  (IMnh  ^an  r.  Oenb 
Pao.  B.  Ob.  W  IT.  B.  nff,  flW  aUmAJmt  Qninn  r. 
Chapman,  mD.&Mjn:««:KaMiFM.B.Oi>.T. 


GotJ^e 


BuFBCioe  CoQBT  or  tsx  Urttbd  Sr^TBi. 


Oct.  Tkiim, 


of  orloliiil  Jurlidlctloc  and  WDtenced  to  pej  a  fine 
or  be  unprtaoned,  doa  not  aaUsIy  die  raquliements 
ol  the  Conitltutloii.  _ 

[No.  1B18.]      '* 
ArffMi  Jan.  16. 1888.    DtcuMMay  H,  1888. 

APPEAL  from  a  JudgmeDt  of  the  Supreme 
Court  of  IbeDutrictofColumbU  refusing, 
upon  writ  of  habea*  eorjna,  to  dUcbarge  appel- 
kmt,  who  was  convicted  Id  the  Police  Court  nf 
the  District  of  Columbia  of  the  crime  of  con- 
ApIracT,  found  Kuilt;  bj  the  court  aud  seo- 
teooed  to  paj  a  tTne  or  tie  ImpriBoned,  and  up- 
on which  wntence  he  was  Imprisooed.    Se- 

WTKd. 

The  facta  are  fully  stated  in  the  opinion. 

Meur*.  J.  H.  Ralston  and  Chat  B.  Moon, 
for  appellani  and  petitioner; 

The  crime  of  conspiracy  ia  an  iuf  amona  crime, 
onl;  cognizable  upon  Indictment  oi  presenta- 
tion br  a  grand  lurr. 

U.  8.  Y.  BwU.  I  MacArlh.  602. 

The  Police  Court  of  the  District  of  Colum- 
1)ia,  so  far  as  crimes  aralnst  the  United  Stales 
ate  concerned,  Is  a  Onil«d  Slates  Court,  and  ita 
Judge  should  therefore  be  appointed  during 
good  behavior,  as  directed  b;  the  Constitution, 
uatead  of  for  a  term  of  six  veara.- 

Rev.  Stat  D.  C.  §  1M9;  bred  Seoll  v.  Sand- 
ford,  flO  D.  3.  19  How.  4Se  {16;  713);  American 
In*.  Co.  y.  356  Balei  of  Cotton,  36  U.  S.  1  Pet. 
5«  (7-  256);  PoOard  v.  Ragan,  44  U.  8.  8  How. 
Saa  (II ;  670);  U.  8.  v.  More,  7  U.  8.  8  Cranch, 
1&9  (2:  867);  St  Hmnitk,  0  Hacker,  MS;  Ez 
parte  MiUigan,  71  U.  8.  4  Wall.  123  <18:  296); 
8taU  T.  TouTtg,  S  Ean.  446;  SAa/«r  t.  Mumma, 
17  Hd.881;  FriddWe  Oate.  Leach,  Cr.Caa.  442. 

The  constitutional  provlrioiu  as  to  507  trial 
were  violated  when  the  police  Judge  reiusad  a 
jury  to  petitioner. 

Const,  art.  Ill,  %  2;  Fifth  Amend;  Coolev, 
Couat  LIm.  4ih  ed.  S18,  note;  IT.  8.  t.  BtuU, 
1  HacAnb.  603;  Se  Fry,  8  Hackej.  187;  Beek- 
ner  v  Wanwr,  22  Ohio  St.  275;  fiSato  v.  BWn. 
nan'i  Liquort,  25  Conn.  378;  Btert  v  Btere.  i 
Conu.  636:  Steuart  v  Baltimori,  7  Md.  600; 
BiAIie  V.  OwimtmwtfaiiA,  18  Serg.  &  R.  403; 
Emporia  v.  Volmer,  12  Kan.  622;  MeOear  v. 
Woodruff,  88  N.  J.  L.  218;  DilL  Mun.  Corp. 
Sded.  g  411;  State  v  Tming,  8  Ean.  44G: 
Shafer  v  Mumma.  17  Ud.  831:  Hurlado  v. 
Qiliforma,  110  U.  8,  518  (38:  282);  Emerick  v 
EarrU,  1  BInn.  416;  Mvrphy  v.  People,  %  Cow. 
616;  Jona  v  Robbiti*,  8  Qra;,  842;  SuUitan 

Adam*    8  Gra-   ""'    """ '^--■—    -""  - 

8.  412  (27: 1 
Fb*ter,  S  Ga.  306;  J 


118  n.  S.  8SI  (28:  900):  Ftofia  t.  ffSeO,  49 
Cai.  807:  AH  r.  Sob,  44  Ala.  898;  ^aefaon  v, 
8taU,  6  Biackf.  461;  (Miwemi  v.  iW«,  IB  K. 
T.  128;  Carpenter  Y.  State,  4  How.  (Hiss).  163; 
BoieUi  V.  State,  B  Sueed,  HO;  Jforeal  t.  Riee. 
3  Wia.  23;  Leebler  v.  CommonweaitA.  8  Serg.  A 
R.  287;  Be  Staff,  68  Wis.  292;  Bank  of  Colum. 
bia  V.  Otoly,  17  U.  8.  4  Wheat  285  (4:  S59). 

Mr.  Wm.  A.  Kanrr,  Aut.  Altji-Gen.,  for 
appellee; 

The  conspiracy  laid  In  the  information  ianot 
an  infamous  crime  within  the  mesnlng  of  the 
Fifth  Amendment  of  tbaOoBathatioB. 

Rx  parte  Wiiton,  114  D.  S.  417  (29:  89); 
Maekin  t.  U.  &  117  U.  8.  848  (28;  909). 

CoiutltutJODal  guaranty  of  trial  by  jury  bu 
not  been  denied. 

noima  V.  JenniMon,  89  U.  8.  14  Pet  571  (10: 
B94);  Bank  of  Columbia  v.  Oteiy.  17  U.  8.  4 
Wheat  244  14:  S61);  Edmofd*  v.  Staff,  45  N.  J. 
L.  419:  Rev.  Stat  D.  0.  §_  1049;  1  Dill.  Mim.  , 

Corp.  g  367:  Bmporia  v.   Volmer,  13  Eqn.  622;  I 

Jone*  V.  Bobbin*,  8  Gray,  329;  CommoaiDealtA 
V  TPAifruy,  108  Hasa.  H;  Cooley,  Conit  Lim. 
Sth  ed.  p.  410,  note  6,  p.  507;  DiUingTwm  t. 
^^fe,  5  0bio.  Bt  280;  Sedgw.  Slat  &  Const 
L.  491,  and  notes;  Tenne»*ee  v.  Sneed.  96  U.  8. 
74  (24:  612);  Terry  v.  Anderton,  96  U.  8.  633 
(24:  366);^nto»»  V.  Orten/iote,  107  U.  S.  770 
(27:  471);  Byert  v.  GommonteeallA,  42  Pa,  89; 
McOeary.   Woodruff,  88  N.  J.  L.  218. 

Mr.  JuiUce  H»rl»n  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  judgment  refuaing, 
upon  writ  of  /labea*  eorput,  to  discharee  the 
appeUant  from  the  custody  of  the  appellee  as  . 

MarahB]  of  the  District  of  Columbia.  It  ap 
pears  that  by  an  information  llled  by  the 
United  States  in  the  Police  Court  of  the  Dia-  { 

Iricl,  the  petitioner,  with  others,  was  charged 
with  the  crime  of  conspiracy,  and  having  been 
found  guilty  by  the  court  was  sentenced  to  pay 
a  fine  of  $26,  and  upon  default  in  ita  paj^ment 
to  suffer  imprisonment  in  jail  for  the  period  oi 
thirty  days.  He  perfected  an  appeal  to  the 
Supreme  Court  of  the  Disiiict,  but  having  sub' 
aequently  withdrawn  It  and  having  refused  to 
pay  the  tine  Imposed  upon  him,  he  was  com  {S4I] 
mflted  to  the  custody  of  the  Marshal,  to  the 
end  that  the  sentence  odight  be  carried  into 
effect  t" 

The  conleotion  of  the  petitlonet  is  that  he  la 
restrained  of  his  liberty  In  violation  of  the  Con- 
BtltutioD.  The  various  grounds  of  tblscoDlen- 
tlon  will  be  coDildered,  eo  far  as  It  is  oecessary 
to  do  EO,  after  we  shall  have  ascertained  ttae 
predse  nature  of  the  offenae  of  which  the  pe- 
ULioner  was  found  guilty. 

The  Information  shows  that  one  Frans 
Erause,  Louis  Naecker,  August  Naecker, 
Cliarlea  Amdt,  Louis  Naecker,  Jr.,  Heman 
Feige,  Gualave  A.  Bruder,  Fritt  Boetchfr, 
Herman  Amdt,  Julius  SchultE,  Louis  Bmndi. 
Casper  Windus,  Ernest  Amdt,  and  Chriatian 
Feige  were,  during  the  months  of  Joly  and  Au- 
gust, 1887.  residents  ot  this  District,  each  pur- 
suing the  calling  of  a  musician; 

That,  during  those  months,  there  was  In  the 
District  an  association  or  organization  ot  mu- 
siclana,  by  the  name  of  "The  Waahinglon  Mu- 
sical Aasembly,  No.  4808,  K.  of  L.,"  ooatain- 
Ing  one  hundred  and  Uty  membera,  and  ■ 


zcdbyGoOgTe  * 


tsar. 


Oauah  t.  Wilios. 


bnncb  of  &  Ivgn  uaodadon  known  m  "  Tbe 
Enigbts  of  Labor  of  Ameriu."  extending 
ihroDgbout  tbe  United  Btatea,  ud  bavlng  a 
tncmbenbip  of  five  baodred  thousand  persons, 
of  Kblcb  ten  tlioiuand  were  residenta  of  this 
District; 

Tbat,  dminf  tbe  period  named,  Edward  0. 
Linden,  Loulir.'Wud,  JobnN.Putorlo,  Jamee 
C.  Calinn  (Um  ajviellant),  Joseph  B.  Csldwell, 


Tbat,  on  tbe  17th  of  J^,  1887,  said  local 
•nociattoD  imposed  npon  F^anz  Eraaec,  one  of 
its  memben.  two  fines,  one  of  $23  sod  tbe 
other  of  tSO,  which  be  refused  to  paj  upon  tbe 
ground  that  tlkey  were  Dlegal;  ano 

Tbat  atld  Linden,  WOd,  Pislorio,  Callan, 
Caldwell,  Sloan,  FaOcai,  Fischer,  with  sondn 
other  peraons.whoee  names  were  unknown  ,dla, 
on  the  7th  day  of  Angnst,  1897,  unlawfullr 
and  malldonsly  combiM,  conspire  and  confed- 
erate together  to  extort  m>m  Know  tbe  sum 
[HI]  of  $75  on  aoconnt  of  said  flnes;  to  prevent  the 
partiei  flnt  above  named— Eiause,  Naecker, 
snd  others — and  nch  of  them,  from  punuinfr 
their  calling  and  trade  anjwhere  In  tbe  United 
States;  and  to  "boycott,  iojore,  molest,  op- 
pteat,  intimidate,  ud  redace  to  benaiy  and 
want,  not  only  said  persons  and  eacS  of  tbem, 
but  anj  person  who  should  work  wltb  or  for 
them,  or  should  employ  tbem  or  either  of  ihem. 

Tbe  information  charges  tbat  the  manner  in 
which  tbe  defendants,  so  conspiring,  proposed 
(o  effect  said  result,  was  to  renise  to  work  aa 
muidcians,  ot  In  any  other  capacity,  with  or 
for  tbe  persons  first  above  named,  or  with  ot  for 
any  person,  firm  or  corporation,  working  with 
or  employing  them;  to  request  and  procure  all 
other  members  of  said  organlzatlonB,  and  all 
other  workmen  and  tradesmen,  not  to  work  as 


or  either  of  them;  or  ,  ,  .        ..    __ 

corporation '  that  employed  or  worked  with 
them  or  either  of  tbem,  and  to  warn  aod  threat- 
en every  peraon,  firm  or  corporation  that  em- 
ployed or  propcued  to  employ  the  aaid  persons, 
or  either  of  them,  that  If  they  did  not  forth- 
with cease  to  so  employ  tbem  and  refuse  to 
employ  tbem,  and  each  ot  them,  such  person, 
firm  or  corporation,  so  warned  and  threatened, 
would  be  deprived  ofany  custom  or  patronage, 
as  well  from  tbe  penonssr-'xnubtDlng  and  con- 
eptrlag  as  from  all  other  memben  of  said  or- 
ganization In  and  out  of  the  District. 

The  Information  further  charges  that,  on  the 
Stb  day  of  Angtut,  1887, the  s^d  persona,  among 
whom  was  the  appellant,  in  execution  of  the 
purpose  of  said  conspiracy,  combination  and 
confederacy,  sent  and  delivered  to  each  mem- 
ber of  "The  Washington  Uuslcal  Assembly, 
No.  ti08,  E.  ot  L.,"  and  to  divers  other  per- 
sons In  theDistrlct,  wbcaa  naows  are  unknown, 
ft  certain  printed  drcolar  of  the  tenor  follow- 
ing: 

"Bamotvaxt  WasHmaroH  Hneuui.  Assbu- 
HU,  4808,  E.  or  L., 

"WACBDramni,  D.  0.,  Avsnut  8, 1887. 

"Dear  Sir  and  BioUwr;  In  accordance  with 
a  reoolntian  of  this  assembly  and  in  compliance 
with  tbe  constitntlon  and  >y-Iaws  of  the  order, 
137  U.  S.  tJ.  a.  Book  SB.  16 


in  direct  violation  of  the  official  notice  of  said 
Erause'B  suspension  from  this  assembly.  Ton 
will,  therefore,  not  engage  or  perfoim,  directly 
or  indirectly  .with  any  ot  them— Louis  Kaockw, 
AnguatNaecker,ChulesAmdt,LoulsNaecker, 
Jr.,  Herman  Felge,  Ous.  A.  Bmder,  Friti 
Boetober.Herman  Amdt,  Julius  Schullc,  Looli 
Brandt,  Casper  Wlndno,  Ernest  Aradt,  Obris- 
tion  Felge. 

'  'By  order  of  the  Asaembly. 
"[bbai>]  B.  0.  ImmKN,  Jk., 

Beeording  Sse'y.'' 

To  this  Information  tbe  defendants  inter- 
posedademurrer.  wbldiwaaoverruled.  Tbe; 
united  in  requesting  a  trial  by  Jury.    That  re- 

riat  was  denied,  aud  a  trial  was  bad  before 
oonrt,  without  the  intervention  of  a  Jury, 
and  with  the  result  already  stated. 

It  la  contended  by  tbeappellant  tbat  the  Con- 
stitution of  the  United  States  secured  to  blm 
tbe  right  to  be  tried  by  a  Jury,  and,  that  right 
having  been  denied,  ibe  police  court  was  with- 
out jurisdiction  to  impose  a  fine  upon  him,  or 
to  order  blm  to  be  ImprisoDed  uoiU  aucb  fine 
waspald.  This  precue  question  is  now,  for 
tbe  first  time,  presented  for  determination  by 
this  court.  If  the  appellant's  position  be  sus- 
tained, it  will  follow  that  the  sutute  (Rev. 
Stat  Dist.  Col.  g  lOM)  dlspensinx  'vltb  a  petit 

ioiy,  in  prosecutions  byinfonnatlon  in  the  po- 
[ce  court,  la  inapplicable  (o  cases  like  the  pres- 
ent one. 

The  third  article  of  tbe  Constitution  pro- 
vides that  "the  trial  of  all  crimes,  except  in 
caeesof  impeachment,  shall  be  by  jury;  and 
such  tria^  shall  be  held  in  the  8tat«  where  tbe 
aaid  crime  shall  have  been  committed;  but 
when  not  committed  within  any  titate,  tbe 
trial  sbalj  be  at  su<^  place  or  places  aa  tbe  Con- 
gress may  by  law  bavedirecied."  TbeFifth 
Amendment  provides  that  no  per%)n  shall  "be 
deprived  of  li(e,  liberty  or  property  without 
due  process  of  law."  By  the  Sixth  Amend- 
. !.  i_  !_-, — J  .1  -.  .,[u  |^]|  criminal  proa- 


ment  it  is  declsj^eil  t>,al 

ecudons  tbe  accused 

a  speedy  and  public  I      .    . 

of  tbe  Slate  and  district  wherein  lbs 

shall  have  been  committed,  which  district  shall 

have  been  previously  asrertoiocd  by  law,  and 

to  be  informed  of  the  nature  and  cause  oi  the 

accusalioo;to  be  confronted  wllb  tbe  wilopss- 

es  BKOinst  blDijto  have  com  pulsoiy  process  for 

obtaining  witnesses  In  bis  favor,  and  to  have 

the  assistance  of  counsel  for  his  defense." 

llie  contention  of  the  appellant  is  that  the 
oBense  with  which  he  is  coarged  Is  a  "crime" 
within  tbe  meaning  of  the  third  article  ot  the 
Constitution,  and  that  he  was  entitled  to  be 
tried  by  a  juiy;  that  bis  trial  bythe  police  court, 
without  a  Jury,  was  not  "due  process  of  taw" 
within  Ibe  meaning  of  the  Fiftli  Amendment; 
uid  that.  Id  any  event,  tbe  prosecution  against 
him  was  a  "criminal  prosecution,"  In  which  be 
was  entiUcd  by  the  Biith  Amendment,  to  a 
speedy  and  public  trial  by  an  impartial  Jury. 

The  contention  of  the  government  Is  that 
the  Constitution  does  not  require  that  tbe  right 
of  trial  by  Jury  shall  be  secured  to  tbe  people 
of  the  District  of  Columbia;  that  the  original 
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pTaTMon,  that  wlieii  a  criine  wu  not  commit- 
tal witbfn  uij  State  "tbe  trial  Rhfdl  b«  at  such 
C'  ice  w  placet  u  tbe  Cooereas  may  by  Isw 
ve  directed,"  had,  probably,  reference  only 
to  oflensea  committed  onthebigbaeas;  that,  in 
adopUDg  the  Sixth  Amendment,  the  people  of 
the  Statea  were  aolldtoas  about  trial  oy  jurj  fo 
the  Statea  and  nowhere  else,  leaving  It  entirely 

to  Congien  (o  declare  in  what  way  pei 

Aonld  be  bled  who  might  be  accused  of  c 
OD  the  Ugh  seas,  and  in  tbe  District  of  Colum- 
bia, and  in  places  to  be  thereafter  ceded  for  the 
pnipoaee,  respectively,  of  aseat  of  government, 
lorta,  magazines,  arsenals,  and  dockyard*: 
and,  consequently,  that  that  amendment  shonld 
be  deemed  to  have  supenteded  so  much  of  the 
third  article  of  the  Constitution  as  relatea  '- 
the  trial  of  Crimea  by  a  Jurv. 

Upon  a  careful  examination  of  this  position 
we  are  of  opinion  that  It  cannot  be  sustained 
without  violence  to  the  letter  and  spirit  of  the 
Constitution. 

The  third  article  of  the  Constitution  provides 
for  a  Jnryin  the  trial  of  "all  crimes,  except  in 
cases  of  impeachment."  The  word  "crime," 
In  Its  more  extended  sense,  comprehend  severr 
violation  of  public  law;  in  a  limited  sense,  ft 
embracM  offensei  of  a  serioaa  or  atrocious 
character.  In  our  opinion,  the  provision  is  to 
be  interpreted  Id  tbe  ligbt  of  tbe  principles 
which,  at  common  law,  determined  wheUier 
tbe  accused,  in  a  given  class  of  cases,  was 
titled  to  be  tried  by  a  Jury.  It  Is  not  to  be 
strued  as  relatlDg  only  to  felonies,  or  offenses 
pDnisbable  by  confinement  in  the  penitentiary. 
It  embraces  as  well  some  classes  of  misdemean- 
ors, the  punishment  of  which  involves  or  may 
involve  the  deprivation  of  the  liberty  of  the 
dtlzen.  It  would  be  a  narrow  construction  of 
tbe  Consdtatlon  to  hold  that  no  prosecutioD 
tor  a  misdemeanor  is  a  prosecution  for  a 
"crime"  witbinlhemeanlngof  tbe  third  article, 
or  a  "criminal  prosecution"  within  the  mean- 
ing of  the  Sixth  Amend  meut.  And  we  do  not 
Ihuik  that  the  amendment  was  intended  to 
mipplant  that  port  of  the  third  article  vrhtch 
relates  to  trial  by  Jury.  There  Is  no  necessary 
conflict  between  them.  Mr.  Jvttict  Storv  says 
that  (be  amendment  "in  declaring  that  the  ac- 
cused shall  enjoy  the  right  to  a  speedy  and 
public  trial  by  an  Impartial  jury  of  the  StaU 
or  district  wherein  the  crime  shall  have  been 
bommltied  (which  district  shall  be  previously 
ascertained  by  law),  and  to  be  Informed  of  the 
hatnre  and  cause  of  the  accusation,  and  to  be 
confronted  with  the  witnesses  against  him, 
does  but  follow  out  the  estabUsbM  course  of 
the  common  law  In  aU  trials  for  crimes." 
Btoiy,  Const  %  1791.  And  as  the  guarantee 
of  a  trial  by  Jtuy,  in  the  third  artlcle.  implied 
%  trial  in  that  mode  and  according  to  tbe  set- 
tled mlesofthecommon  law,  the  enumeration. 
In  the  Sixth  Amendment,  of  the  righta  of  the 
accused  in  criminal  prosecutions  la  to  be  taken 
bs  a  declantion  of  wbat  those  rules  were,  and 
h  to  be  referred  to  the  anxie^  of  the  people  of 
the  States  to  have  In  the  supreme  law  of  the 
laud,  and  so  far  as  the  agencies  of  tbe  General 
Oovornment  were  concerned,  a  full  and  dis- 
tinct reoognlUon  of  those  rales,  as  Involving 
the  fundamental  rights  of  life,  liberty,  and 
property.  This  recogoition  waa  demanded 
ana  aecnred  for  the  beneilt  of  all  the  people  of 


the  United  States,  as  well  those  permanent- 
Iv  or  temponrily  residing  in  tbe  DlsCrict  of 


Oolnmbla,  as  those  rEaldiog  or  bring  in  the  sev- 
eral States.  There  is  nothing  in  the  history  of 
the  Constitution  or  of  tbe  ori^Dal  amendments, 
to  justify  the  assertion  (hat  the  people  of  tblt 
District  mar  be  lawful^  deprived  of  the  bene- 
fit of  any  of  the  constituthmal  guarantees  of 
life,  liberty,  and  property — eapudally  of  the 
privilege  of  trial  by  jury  in  criminal  cases. 
in  the  Draft  of  a  Constitution  reported  1^  the 
Committee  of  Five  on  the  6tb  of  August,  1787, 
in  tbe  convention  which  framed  the  ConstitQ- 
tion,  the  4th  section  of  artlcle  XI  read  that  "the 
trial  of  all  criminal  oSenaes  (except  in  cases  of 
Impeachment)  shall  be  in  tbe  Statea  where  they 
shall  be  committed;  and  shall  be  by  jury."  1 
Elliott's  Deb.  2d  ed.  p.  SS3.  But  that  article 
was,  by  unaiiimouB  vote,  amended  so  as  to 
read:  "The  trial  of  all  crimes  (except  In  cases 
of  impeacbmeDt)3liallbobyjury:BndBucb  trial 
shall  be  held  in  the  Btale  where  the  said  crimes 
shall  have  been  committed;  but  when  not  com- 
mitted within  any  State,  then  the  trial  shall  be 
at  such  place  or  places  as  the  Lerislature  may 
direct."  Id.  p.  800.  The  object  td  thusamend- 
ing  tbe  section,  Ur.  Hadison  saya,  wu  "to  pro- 
vide for  trial  by  jury  of  oSenaes  committed 
outof  anySlate."  8  Hadison  Papers,  p.  144. 
lnJtemoid»'<i.  rnfMOotM,  98U.  S.  lUra^: 
346],  It  was  taken  for  granted  that  the  SUth 
Amendment  of  the  Constitution  secured  to  tbe 
people  of  the  Territories  tbe  right  of  trial  by 
jury  In  criminal  prosecutions;  and  It  had  been 

freviously  held  in  Wditter  v.  Beid,  GS  U.  & 
I  How.  487,  480  [18:  781.  770],  Uiat  the  Sev- 
enth Amendment  secured  to  them  a  like  right 
in  dvil  actions  at  common  law.  We  cannot 
tiilnk  that  the  people  of  this  District  have.  In 
that  regard,  less  rimts  than  those  accorded  to 
the  people  of  tbe  Territories  of  the  United 
Statea. 

It  is  next  Insisted  that  the  constitutional  guar- 
antee of  trial  by  jury  In  aD  criminal  prosecu- 


tions—e  Ten  supposing  it  to  ezist  for  the  people  of 
the  District— has  notbeen  denied.  Paasi^  by 
to  mucb  of  the  argument  as  rests  upon  the  slight 


difference  in  phraseology  between  tbe  third  ar- 
ticle and  tbe  Sixth  Amendment— the  tormn  de- 
claring that  the  trial  of  all  Crimea  "tball  be"  by 
Jury,  and  (he  latter  that  the  aonised  shall  "en- 
joy the  right"  to  trial  in  that  mode— we  come 
to  the  consideration  of  tbe  main  [KOposition 
advanced  on  behalf  of  the  government,  upon 
this  branch  of  tbe  case.  It  U  this:  that  the  re- 
quirements of  the  Oonititation  are  fully  met, 
where  the  accused  Is  aooorded,  at  some  ttage  of 
theprotacntion  agaiost  Um,  ue  right  of  trial 
by  jury.  Such  rigfat.tt  It  argued,  B  sufficient- 
It  recognized  in  tbe  following  •eotka  <rf  the 
Revised  SUtntea  of  the  Disbkt  of  OolamUa, 
defining  and  regulating  tbe  powv  and  juria- 
dictton  of  the  police  oourt: 

"Sec.   1078.    Any  par^ 
aggrieved  by  tbe  juogment  of  the  p 
may  appeal  to  the  supreme  courL 

■'Sec  1074.  In  all  appeals  the  party  qqily- 
Ing  for  appeal  shnll  enter  Into  r«ooKiiisance, 
with  sufficient  surety  to  be  ajqiroved  by  tbe 
judge,  tor  hia  appearance  at  the  orlmlnartenn 
of  tbe  eupreme  court  then  in  seadon,  or  at  tbe 
next  term  thereof  It  tbe  criminal  term  be  not 
then  In  sesrion,  there  to  proaeoute  tbe  appe*! 
U9D.S. 
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and  to  abide  by  tbc  Jndgment  of  tbe  lapreme 


glTeij 

iballt: 


ftppealliiK  from  the  Judnnent  of  the  poUM 

court  to  tbe  ropreme  court  to  eater  Into  lecog- 

ntzance,  as  proTided  for  in  aecUou  ten  handred 

'    lod  BeventT-fonr,  be  shall  be  committed  (o  JaQ 

to  await  hu  IiIbI  apon  hie  appeal,  and  the  trial 

Hball  be  had  In  the  npreme  court  aa  though 

each  lecogniiapce  had  been  entered  into." 

"Sec  TK.  Appeals  from  tlie  police  court 

'    shall  be  tried  on  tbe  Informattoo  filed  Id  the 

'    coort  below,  certifled  to  supreme  court,  by  a 

'    luiT  Id  attendance  thereat,  as  thoueb  tbe  cose 

baa  originated  therelii,  and  the  ludiraieDt  in 

tbe  aapreme  court  sball  be  final  In  the  case." 

These   provisions  nndonbtedly    secure  the 

right  of  appeal  from  the  police  court  to  the  Ba- 

r'tao  Conrt  of  the  Distrul,  and  a  trial  by  Jury 
the  latter  court.  But  tbe  fact  remains  that 
the  accused  may,  under  thestatute,  be  tried  in 
the  court  of  original  Juriedlctlon,  upon  the  is- 


sue of  guilt  or  Innocence;  and  by  its  ^gment, 
unless  oe  gives  security  for  his  appearance  In 
another  court,  he  may  be  deprived  of  bts  lib- 


erty,    Tbe  police  court  Is  not.  In  sue  b ,  „_ 

examining  court  merely,  but  a  trial  conn,  in 
the  fullest  sense  of  those  words. 

According  to  many  adjudged  cases,  arisieg 
tmder  CbnatitaUotu  which  declare,  generally, 
that  the  right  of  trial  by  Jury  shall  remain  In- 
▼iolata,  there  are  certain  mlnororpettyoffenses 
that  may  be  proceeded  against  eummarilr,  and 
without  a  jaryi  and,  in  respect  to  ottier  offenses, 
the  constituttooal  leqnlremeat  le  aatisfled  if  tbe 
ri^t  (o  a  trial  by  fcaj  in  ao  appeUate  court  la 
accorded  to  the  aocused.  Bgert  v.  Oommon- 
«MaM,  42  Pa.  88,  94,  affords  an  illustration  of 
the  first  of  the  above  classes.  It  was  there  held 
Ibat  while  the  founders  of  the  Commonwealth 
of  FenQsylvania  brouKht  with  Ihem  to  their 
new  abode  tbe  right  oftrial  by  jury,  and  while 
that  mode  of  trial  was  considered  the  right  of 
ereiy  EDgllahman,  too  sacred  to  be  surrendered 
or  taken  away,  "aummary  convictions  for  petty 
offensea  agalnat  statutes  were  always  susisloed, 
and  thcT  were  never  suppoeed  to  be  In  conflict 
with  tbe  common-law  right  to  a  trial  by  luiv." 
Bo,  in  8taU  t,  Olenn.  54  Md.  673,  600,  GOS,  It 
wu  said  that  "in  England,  notwithstanding  the 
ptovUon  In  the  Ha^ia  Cberta  of  King  John, 
art.  40,  and  i"  that  ^  S  Hen.  8,  chap.  29,  which 
dedarea  tliat  do  freeman  shtul  be  taken,  im- 
prlMtwd,  or  oondemned  but  by  lawful  judg- 
ment of  Us  peeia,  or  by  the  law  of  the  land.  It 
has  been  the  constant  course  of  legislation  In 
that  kingdom,  for  centuries  paat,  to  confer 
nmmary  JurisdictloD  upon  justices  of  the  peace 
(or  the  trial  and  conviction  of  parties  for  minor 
and  itBtntoiT  police  offenses.  •  •  ■  And 
n  It  is  declared  that  the  party  is  entitled  to 


have,  by  the  regular 

the  law  and  the  established  modes  of  pTocednre, 
aa  theretofore  practiced,  been  (he  subject*  of 
tarj  trial  It  could  never  have  been  intended 
-_-.,  to  embrace  every  spedos  of  aocosation  Involv- 
*"•"!  ing  either  criminal  or  penal  coneeqoencea. "  So, 
also.  In  New  Jersey,  where  the  Constitution 
1S7  U.  K. 


guaranteed  that  "therigbloftri.il  by  jury  shall 
remain  inviolate,"  the  court  said:  "Extensive 
and  summary  police  powers  are  conslauUy  ex- 
ercised in  all  the  States  of  tbe  Union  for  the 
repression  of  breacbea  of  the  peace  aod  petty 
offenses,  and  these  statutes  are  not  supposed  to 
conflict  with  the  constitutional  provisions  se- 
curing to  the  citizen  a  trial  by  Jury.    -    -    - 


corporatioa  witliout  a  jury  trial."  MeGmr  v. 
Woodniff,  33  N.  J.  L.  318.  In  State  v.  ConUit, 
27  Vt.  818,  828,  the  court  sustains  the  riijhl  of 
the  Legislature  to  provide  for  the  punifiiiinent 
of  minor  offenses,  having  reference  to  tlie  inter- 
nal police  of  the  State,  'with  fine  only,  or  im' 
C'  lonraent  in  the  county Jnil  for  a  brief  am. 
itcd  period."  Seealso  WiUiami^.  Auguita, 
4  Oa.  m. 

The  doctrines  of  many  of  the  cases  are  thus 
summarized  by  Mr.  Dillon  In  his  woric  on 
Municipal  Corponition8(Vol.  I,  g  483):  ■'Viola- 
tions of  municipal  by-laws  proper,  such  as  fall 
within  the  desmpllon  of  municm.il  police  regu- 
lations, as,  tea  example,  those  concerning  mar- 
keta,  streets,  water  worka,  city  oillccra,  etc., 
and  which  relate  to  bcis  and  omissions  that  are 
not  embraced  in  the  general  criroical  legislation 
of  the  State,  llic  Li'f^alature  may  aulborizc  to 
be  prosecuted  in  asuQiin.iry  manner,  by  and  in 
the  name  of  the  corporaiion,  and  need  not  pro- 
vide for  a  trial  by  Jury.  Such  acts  and  omis- 
sions are  not  crimes  or  misdemeanors  to  which 
the  constitutional  right  of  trial  by  Jury  extends." 

The  same  antlior  says,  !□  respect  to  the  other 
classof casesabovereferredto:  "Ills, however, 
tbe  pravalUngdoctrine,  that  although  tbe  charge 
or  matter  In  the  municipal  or  local  courts  bo 
one  In  respect  of  which  the  party  is  entitled  to 
a  trial  by  Jury,  yet  it  by  an  appeal,  clogged 
with  no  unreasonable  restrictions,  he  can  nave 
micb  a  trial  as  a  matter  of  rieht  In  tbe  appellate 
court,  this  Is  eoIBcient,  ana  bis  constitutional 
right  to  a  JtuT  trial  Is  not  Invaded  by  the  sum- 
mary proceeding  in  thefirst  instance."  Vol.  I, 
i  4«).  See  also  Emporia  v.  Volmer,  12  Kan. 
823,  680.  Perhaps  tbe  strongest  exprc^ions  ,--*! 
in  this  direction  are  to  bo  found  In  Jona  v.  l***J 
RdbbtTw,  8  Qray,  829,  841,  in  which  it  was  said, 
on  behalf  of  a  majori^  of  tbe  Supreme  Judi- 
cial Court  of  Massachusetts:  "And  we  believe 
it  has  been  generally  understood  and  practiced 
here  and  in  Maine,  and  perhaps  In  other  Slates 
having  a  similar  provision,  that  as  the  object  of 
the  clause  la  to  secure  a  benefit  lo  the  accused, 
which  he  may  avail  himself  of  or  waive,  at  his 
own  decdoo;  and  as  the  purpose  of  the[>ro- 


violated  br  an  Act  of  legislation  whlcA  author- 
izes a  ringie  magistrate  to  try  and  pass  sentence, 
providealte  Act  contains  a  provirion  that  the 


party  shaU  have  an  anqualtfled  and  unfettered 
ri^t  of  appeal,  and  a  trial  by  Jury  In  Ihe  ap- 
pelate court,  subject  only  to  the  common  lia- 
bility to  give  baU,  orto  becommlttedto  Jail,  to 
ensure  hu  appearance  and  to  abide  the  Judg- 
ment of  the  court  appealed  to." 

Somewhat  dlOerentvIewB  havebeen  expressed 
by  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York.  C^arlea 
A.  Dana  having  been  chiked  by  information 
in  tbe  Police  Court  of  the  District  of  Columbia 
M7. 
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wltb  b&viog  publislied  m  libel,  aad  havfaig  beaa 
■nested  In  New  York,  the  warnmt  to  author- 
lie  Ua  being  bnni^t  befe  wu  tefiued  and  he 
WW  dlschftrmd  upon  the  ground  that,  if 
brought  to  this  Distrlot,  he  nonld  be  tried  in  a 
manner  forbidden  br  the  GooetltuUon.  Mr. 
Juttiee  BUtchford  said  in  Bt  Dana,  7  Ben.  1: 
"Even  if  it  wne  to  be  conoeded,  that  notwlth- 
•landing  the  prorlilMi  in  the  C<»)stttution  that 
the  trial  ot  aU  crimai,  eicept  fn  cases  of  im- 
peachment,' iliall  be  by  }nn,  Oongrcss  has  the 
right  to  pioTide  for  the  tri^.  In  the  DUtrict  of 
Columbia,  by  a  conn  without  a  jury,  of  such 
ofleoeea  aa  were,  t^  the  laws  aod  iisBKea  in 
force  at  the  time  of  the  adoption  ot  the  Consti- 
tution, triable  without  a  Jmy,  it  is  a  matter  of 
hlslOT7,  tbat  the  oflense  of  libel  wu  alwafB 
triable,  and  tried,  bv  a  Jury.  It  It,  liierei' -- 
one  of  the  crimes  wbicb  must,  onder  the  i 
■Ututioa,  be  tried  by  a  jurr.  The  Act  of  1870 
the  Information  io  this  case  shall 


1-5551  after  jndgnteDt,  if  he  deems  himself  aggrieved 
thereby,  the  right  to  appeal  to  another  court, 
where  tlie  Information  must  be  tried  by  a  Jury. 
But  this  does  not  remove  the  objection.  If 
CoDgrees  has  the  power  to  deprive  the  defend- 
ant of  his  rlghi  to  a  trial  by  jury,  for  one  trial, 
and  to  put  him  if  nonvicted,  to  an  appeal  to 
another  court,  to  secure  a  trial  br  jury,  it  Is 
difficult  to  see  why  it  may  not  also  have  the 
power  to  provide  for  several  trials,  by  a  Murt, 
without  a  jury,  on  several  succeralve  convic- 
tions, before  allowinjiCHtritilbya  Jury.  In  my 
judgment,  the  accused  la  entitled,  not  to  be  fltBl 
convicted  by  a  court  and  then  to  be  acquitted 
by  a  Jury,  but  to  be  convicted  or  acquitted  in 
the  first  inBlance  by  a  juiy." 

Without  further  reference  to  the  aathorities. 
and  conceding  that  there  is  a  class  of  petty  or 
minor  oiTensee,  not  usually  embraced  la  pub- 
tic  criminal  siatules,  and  not  of  the  clsaa  or 
grade  triable  at  common  Ian  by  a  jury,  and 
wbicb,  if  committed  in  ^lis  Di<ilrict,  may,  un- 
der the  authority  of  Congress,  be  tried  by  the 
court  and  without  a  jury,  ve  are  of  opinion 
that  Ihe  otTeoEe  with  which  the  appellant  is 
charged  does  not  belong  to  that  class.  A  con- 
spiracy such  aa  la  chared  against  him  and  bis 
codefendanta  is  by  DO  means  a  pet^  or  trivial  of- 
fense. "  The  general  mleof  the  common  law," 
the  Supreme  Judicial  Ooutt  of  Hassachusetts 
■aid  in  OommanmaUh  v.  EvnlA  Het  111,  121, 
"  la  that  It  is  a  Qrimlnal  and  indictable  oSensef or 
two  or  more  to  confederate  and  combine  togeth- 
er, t^  concerted  means,  todo  that  which  Is  un- 
lawful or  criminal,  to  the  injury  ot  the  public, 
or  portions  or  classes  of  the  community,  or  oven 
therighUof  sniodividuaL"  la  State  y.  Burri- 
Aoffi,  IB  N.  H.  401,  it  was  held  that  "  comblua- 
.tlons  Bcalnst  law  or  against  Individuals  are 
always  dangerous  to  the  public  peace  and  to 


not  easy,  and  to  detect  and  pnnlsh  them  is  of  ten 
extremely  dlfflcntt."  Hawkins,  fa  discusdng 
the  nature  of  consplradea  as  offenses  ag^urt 
puUfo  justice,  and  referring  espedally  to  the 
Btatute  of  31  Edw.  I,  relating  to  confederacies 
to  procure  the  Indictment  of  an  innocent  person, 
:SS6I  says  that  "notwltbstanding  the  in  joiy  intended 
to  the  pai^  ■gainst  whom  such  a  confederacy 
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is  formed  may  perhaps  be  tnoondderable,  y«l 
the  association  to  pervert  the  law.  In  order  to 
procure  it,  seems  to  be  a  ofaue  of  a  very  hi^ 
nature,  and  fostlyto  deserve  the  resentment  of 
the  law."  1  Hawk.  P.  O.  chap.  27,  g  a  80 
hi  Btg.  T.  FamOi.  U  Coz,  Cr.  Caa.  SW,  OU,  It 
was  obaervfld  tbat  an  "  agreement  to  affect  an 
injury  or  wrong  to  anouier  bj  two  or  ntott 
persona  Is  oonatituted  an  oOensa,  because  the 
wrong  to  be  effected  t^  a  oombinaHon  assumes 
a  fomldable  character.  When  done  by  one 
alone  It  ia  but  a  civil  injury,  bot  it  ■*»n™wi  a 
formldHble  or  aggravates!  character  when  It  is 
to  be  effected  bj  the  powers  of  the  combIn» 
tlon,"  Tomlln  says  that  "  the  woidcoDn>iracy 
was  formerh-  used  ahnoet  eicluaiTely  for  an 
agreement  of  tno  or  more  persons  Maely  to  in- 
dict one,  or  to  procure  him  to  be  fadlOed,  ot 
felony,"  but  that  "now  It  is  no  Jess  common- 
ly used  for  the  unlswfu]  oombinations  of 
joomeymen  to  raise  Ui^  wages,  or  to  refuse 
working,  except  on  certain  stipulated  oondi- 
tions."  Toml.  Law  Diet.  tiUe  Oonmhveif. 
Bee  also  OommtmKealiA  v.  OariitU,  Bririit&, 
40;  8  Whan.  Cr.  L.  §  2823;  B  Archb.  Cr.  Pr. 
&  Pi.  Pom.  ed.  note,  p.  1830. 

These  authorities  are  Eiifflcient  to  show  tho 
nature  of  the  crime  of  conspiracy  at  common 
law.  It  is  an  offense  of  a  grave  cliaracter,  af- 
fectjng  the  public  at  large,  and  we  are  unable 
to  hold  tbat  a  person  charged  with  having  com- 
mitted It  hi  thia  District  la  not  entitled  to  a 
jury,  when  put  upon  his  trtaL  Tlie  jurisdic- 
tion of  the  police  court,  aa  defined  by  existing 
statutes,  doesnoteztendtotbe  trial  of  lofamous 
crimes  or  oftcoses  puoisbable  by  imprisonment 
in  the  pcnit«ntiaiy.  But  the  argument  made 
in  behalf  of  Ibe  government  implies  that  if 
Congress  should  provide  the  police  court  wltb 
a  grand  jury,  and  authorize  tnat  court  to  try. 


.tuUonal  right  of  trial  by 
jurr,  provided  the  accused,  after  being  ui^ 
ana  sentenced  In  the  police  court,  is  given  an 
unobstructed  right  of  appeal  to,  and  trial  by 
jury  in,  another  court  to  which  the  caae  may  be 
taken.  We  cannot  asseut  to  that  inierpreiation 
of  the  Constitution.  Except  in  tliat  class  or 
grade  of  offenses  cidled  petty  offenses,  which, 
according  to  the  common  law,  mav  be  proceed- 
ed against  summarily  in  any  triounal  legally 
constiUited  for  tbat  purpose,  the  guarantee  of 
a  impartial  jury  to  the  accused  10  a  criminal 
irosecution,  conducted  either  b  the  name,  or 
ly  or  under  the  authority,  of  the  United  States, 
secures  to  him  the  right  to  enjoy  that  mode  of 
trial  from  the  flrst  moment,  and  In  whatever 
court,  he  is  put  on  trial  fortheoftensecharged. 
In  such  cases  a  judgment  of  conviction,  not 
based  upon  a  verdict  of  guilty  by  a  jury,  is 
void.  To  accord  to  the  accused  a  right  to  be 
tried  l^  a  jury  in  ao  amwllate  court,  alter  be 
has  been  once  fully  tried,  otherwise  than  by  a 
jury,  in  the  court  of  original  jurisdiction,  and 
sentencedtopaya  fine  or  tie  imprisoned  for  not 
p^ing  It.  does  not  satisfy  the  requlreroeuts  of  ' 
the  CoDStltutioa.  When,  tberefore,  the  appel- 
lant was  bought  before  the  Supreme  Court  of 
the  District,  and  the  fact  was  disclosed  tbat  he 
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■boold  btTe  be«a  nslorad  to  tals  liberty. 
Ar  tA«  natont  HaUd,  Uu  htdgmetU  i 
\aiUUd  tntA  dina 


FRANK  RA.TTERHAN,  Treuunr  of 
Hauuioh  Ooohtt,  Ohio,  Appt,, 
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DUtrtet  ef  Obio,  od  certificate  or  airliloii  jn 
opioloD  In  reference  to  the  vBlldltr  of  >  Luc,  as- 
sessed under  the  statutes  of  Oblo.  apon  the  n- 
ceipta  of  a  lelegr&pb  coDipBii7.  derived  parti; 
from  intenrtote  commerctt  and  partly  from  oom- 
meroe  within  the  State,  but  which  were  a>- 
■eeaed  In  f^nxi  and  without  separation  or  sp- 
portlonmenL    J^rmei. 

The  facts  are  fully  stated  in  the  opinion. 

JfMtn.  Wm.  M.  Banrny,  WHiard  Brown. 
Oharitt  W.  Wdli  and  IiMwrenea  Maxwell. 
Jr.,    for  the  Telegraph  Company: 

Under  section  608,  U.  8.  Rev.  Stat,  an  appeal 
may  be  taken  wltbont  respect  to  the  amount  In- 
volved. 

Dow  V.  JohnMon,  100  U.  B.  1S8  (26:  fSBt):  Wa- 
teniOi  y.Van  Syke,  118  U.  B.  600  (SO:  77^. 

BectioQ  609,  sub.  4,  Rev.  8lat.  sires  tbii 
_  jurt  tjTisdiction  without  regud  to  ue  nun  or 
value  in  dispnte. 

Bowman  v.  OAieago  A  JIT,  W.  B.  Oo.  110  V. 
B.  811,  618  (29: 503, 804). 

Thetaz  Is  Invalid  as  a  legulatlon  of  inter- 
state cnmmerce. 

PAiladeMiia  S  8.  Steamahip  Co.  r.  iVniuvt- 
vania,  192  U.  S.  826  (80: 1200);  Fbrgo  r.  MloA- 
igan,  121  V.  8.  280  (fiO-.HSSt;  W.  U.  7M.  Co.  v. 
l^au,  106  U.  8.  460  (26: 1067). 

It  Is  not  a  tax  on  property;  as  such  It  would 
be  invalid  under  the  Constitution  of  Ohio. 

Btait  V.  Hipp,  SB  Ohio  St  226;  Btata  v. 
Fmmt.  80  OhioBL  899,  414;  W.  JT.  7U.  Oa.  r. 
Mager,  28  Obio  St.  021;  OloueeHer  Ferry  Oa. 
T.  Fmuuyltania,  114  U.  a  196  (20:  108);  Fitvl 
t.  Vwvinia.  7G  U.  8.  8  Wall.  168  (10:3Cn; 
Pentaeola  Tel.  Go.  v.  W.  XT.  IW.  Oo.  «  U.  8. 
1,12(24:708,711). 

The  entire  law  falls. 

W.  U.  Tel.  Oo.  V,  TlsRM.  lupra;  Btate  v.  FUty 
Ooanty,  5  Oblo  St.  407, 006:  Warren  v.  CAorto- 
town,  2  Oray,  84;  Allen  v.  Louitiana,  108  U. 
&  80,  84  06: 818, 819);  W.  U.  Tel.  Oo.  t.  Jfoy 
sr,  38  Ohio  BL  021. 


emment.    It  is  entitled,  as  such  postal  agent, 
to  cany  on  its  operations  wltbb  the  State  of 
Ohio,  and  the  State  cannot  wohlbit  It  from  so 
doing  not  tax  It  for  the  privilege. 
MeOvUoeh  t.  Maryland,  17  U.  8.  4  Wbeat. 


Btrniea  Uland  Boand.  Known  ■•  Arthur  Kill."  sttk, 
■•  vaUd  and  ooMUtanooal  under  tlw  power  of  Oon- 
■rnsB  to  reKukte  oommerae  amonff  Oie  etatas;  A 
tlMtln  the  piustUt  of  Iwslaws  wUlionsed  hf  lae 


(noted  braorSt 
n  andlntoeCate 


StUa;  (8>tlwtli 


nerolBl  power  of  C 

cannot  be  molestsd  In  anather  State  _, 

tnurdena  or  bnpedlniaDts;  (4)  UMt  Qte  power  of 
OoncrsB  la  supreme  overtbe  whole  sabjeot  of  tn- 
teraiate  oommeroek  unimpeded  and  anembarraaed 
br  stkte  Unea  or  SaM  lawi ;  (SI  that  the  power  to 
lesulato  oammeroe  between  tbe  Btatce  extnidB  not 
ourtothe  oontiolottlw  navigable  waters  of  the 
oonntn  and  the  lands  nndes  tham,  for  the  purpose 
of  navQMloiv,  but  tor  ttie  purpose  of  ereotlng  plan, 
brldMS  and  all  other  lnitrumenl«Utiee  of  oommeiee 
whloh  In  (he  Indnnsat  of  Oonores  ma^  be  nec"- 
saiT  or  expedient:  sad  (S)  that  Oonness  ean  It 
full7  cxmfBr  apon  a  private  ooiporBtion  tba  o« 
cHj  to  ooonpr  navlnble  water*  wltUn  a  State  ■ 
Dpropriate  die  aotTundcr  them  for  tbe  puipesN  of 
itentate  oomnterest  iwltbont  tbe  ooiMsnt  of  the 
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4M H:90S);  Otbomr.  Bamk  tfV.B.n  U.  B. 
»  WliatL  788,  867  (6: 204.  ^ 

A  tax  ODiiil«niBl  recdpti  IiloTalld. 

Uitim  Pae.  R.  B.  Oa  f.  Fani^on,  8S  U,  B. 
18  WaU.  S  (21: 7B7}. 

Complainant  b  k  general  poatal  ageal  of  Ibe 
ftOTcmniflnk 

AtMoooIam.  O^T.fT.O.  m.cb.9sn.s.i, 

«  (34:  708. 710). 

Mtt»rt.  David  K.  WkUoii,  ^(tt(-d«A.  ^ 
OAto.TTm.  A.  Bandton.OoutUg Belieitor,  Ham- 
ilton Oount^,  tnd  ThDin»a  MoDoagall,  for 
Frank  RatterniBD,  Treasuier: 

Tbe  cotuUtaUonalltf  of  a  state  Ux  k  to  be  de- 
termined by  tlie  subject  upon  wtilcli  Ibe  burden 
blald. 

atatt  Freight  Zkv  Oaie,  82  U.  S.  10  WalL 
273  (21:160);  ..liSn-  ¥.  »'«(&«*,  7  West  Rep. 
201,  44  Obia  Bt  689;  PAtlotMpA^  <£  A 
SteanuMp  Cb.  r.  Antuyleimto,  ISS  IT.  8.  886 
(80: 1201). 

The  State  ma^  tax  buelneM. 

iWbr.  TThtrJw,  18  111.  SU;  Stofa  t.  Bipp, 
88  Obio  St  IBO:  W.  U.  Ttt.  Co,  t.  Maver,  $8 
Ohio  St.  581;  Alaiwna  &  A  Zto,  8S  U.  S.  18 
WaU.  381  (21;  89^ 

Tbe  Slates  bare  sutborlty  to  tax  Ibe  eotate, 
real  and  personal,  of  all  thdr  carporatlona,  In- 
cludlngcanring  oompaniei. 

ff.  tr,  Td.  Co.  T.  Mayer,  tavra;  State  Tax 
on  Railway  Qrou  ReeeipU,  82  U.  S.  16  WaU. 
S84(21:l«4);iWau.a™aBL  Tttr,  85  U.  S.  18 
WaU.  206_(2I;  888);  Eru  B.  Co.  v.  Pennfyl- 
vania,  88  U.  8.  81  Wall.  492  (23:  S06);  Ew» 
landv.  MHviaukee.l&Wis.^n-.J'iiiW'y.Mie^ 
loan,  121  U.  S.  280  (80: 888);  fAOotb^pAM  A  A 
^ternxAt^  Co.  T.  Ann^teanta,  123  U.  S.  828 


I  UwTMD  St^^tm,  Oct.  Tbbx, 

(80:  leOO);  Jforan  T.  JTmg  (Mmm,  112  U.  S.  e» 
(2S:  668);  HWtim  t.  MiMouri.  01  D.  S.  270  (28: 
847);  Oxxt  V.  Aniuy:tH7»>a,  97  U.  S.  666  (U; 
10t6)i  S{aA»  Tonnage  Taz  Out*.  79  U.  a  12 
Wall  204(20:870);  WMerv.  Vtrginia,  108  IT. 
8.  844  (2«:06(i);  fiefe  v.  Morgan.  86  U.  8.  10 
WaU.  581  m:  301);  Oanntm  t.  JVmi  (Mmm.  87 
U.  B.  20  WaU.  077  (22: 417);  Inman  Bteamihip 
Co.  r.  Tinker,  H  U.  8.  288  (24: 118);  F<wph  t. 
a:  r.  Tan  Oomrt.  07  U.  6.  2  Black.  620  (17; 
451);  Bank  Taa  Gate,  60  U.  S.  2  WaU.  300  (17: 
708);  Bodety  for  Btmngi  v.  CoiU,  78  D.  8.  fl 
WaU.  S04  (18:897);  I^vmdent  San.  Inet.  t. 
Mateadiueette,  Id.  611  (18:907). 

Tbe  LwIalatUTB  of  Ohio  iutended  to  tax  the 
buslnew  done  wboUj  within  the  State.  Itaau- 
tborlty  to  tax  the  receipts  from  thai  bualneas 
cannot  be  quesUoQed. 

P/iila<miMa  it  8.  SleaneMp  Co.  v.  Ann«v)- 
oanM,  ISSTT.  S.  889(80:1202):  fatWT.JTiat*- 
gan.  181  U.  8.  241  (80:808);  W.  K  2W.  Co.  v. 
Texae,  105  U.  B.  466  (26: 1068).: 

Mr.  Jv^ice  BlUlar  delivered  tbeoplnlon  of 
theconrt: 

These  are  cross  appeals  from  a  decree  of  the 
Carcuit  Court  for  theSouthem  District  of  Ohio, 
Wealem  Division. 

The  suit  was  begun  bf  a  bUl  of  complaint, 
filed  bj  the  Weai«m  Union  TeleKrsph  Com- 
I«D7  against  Frank  Ratterman,  Treasorer  of 
HamUton  County,  in  tbe  State  of  Ohio.  As 
tbe  bUl  is  not  vei;  long,  it  is  here  preaented  in 
fuU: 

"To  the  Jodgee  of  the  Circuit  (Dourt  of  the 
United  Stales  lor  the  Southern  District  of  Obio, 
Western  Division: 


,^  127  U.  8. 


Rattbbiiax  r.  Wbstbbh  Ukion  Tkleoiiatb  Ca 


■"The  Weetern  TTnion  Telegraph  Compony, 
a  corporadcm  duly  organized  ana  exbting  qs- 
dcr  tlie  lawB  of  the  State  sf  New  York  and  a 
citjzeD  of  Mid  Stale,  briii)^  thU  its  bill  agalnat 
Frank  Battermaa,  Treasurer  of  Hamilton 
CouDtT,  Oblo,  and  a  dtizeo  of  the  Slate  of 
Ohio. 

"And  thereupon  yoor  oiMoi  complaina  and 
»y8: 

"That  Ita  principal  office  Is,  and  during  the 
times  berdnofter  mentioned  was,  in  the  Citv 
of  New  York;  that  during  said  time  It  liad 
heen  and  now  la  engaged  in  the  buslnea  of  re- 


states, and  in  the  cairjing  on  of  said  business 
hai  offlcM  in  the  City  of  ClndnnaU  and  ai  oth- 
er pa(nta  In  the  Countj  of  Hamilton  and  in  the 
Slate  of  Ohio,  and  has  Iwen  engaged  in  the 
tranamtasioD  of  mesaagea  between  said  ofBces 
and  other  polnU  both  within  and  without  the 
State  of  Ohio. 

"That  prior  to  1869  your  orator  accepted  in 
writing  tbe  provisions  of  the  Act  of  Coniress 
of  July  4,  18«e,  14  0.  S.  Stat,  at  L.  231;  that 
Jour  orator's  wires,  poles,  batteries,  office  fur- 
niture and  other  propertj  In  the  Stale  of  Oliio 
have  been  and  are  taxed  like  other  property  in 
■aid  State:  that  tout  orator's  telegraph  llaea 
cross  nearly  all  or  the  Stales  of  the  Union  and 
occupy  portions  of  British  America,  and  that  a 
Wee  amount  of  the  commercial  transactions, 
bunness,  and  Intercourse  of  the  people  is  car- 
ried on  by  means  of  their  wires. 

"That  In  the  month  of  May,  1887,  your  ora- 
tor, under  protest,  delivered  to  Ihe  auditor  of 
said  coun^  a  statement,  as  required  by  Revised 
Statutes  of  Ohio,  section  3778,  showing  the  en- 
tire receipts  ofyouroratorin  said  coun^fortho 
year  next  preceding,  which  said  gross  receipts 
amounted  to  the  aum  of  (17G.210.38,  and  were 
principally  for  buslneaB  between  points  in  the 
State  of  Ohio  and  points  outside  tbe  State  of 
Ohio — that  is  to  say,  the  receipts  of  your  orar 
lor  tor  meaaagea  and  business  pertaining  to 
commerce  between  the  Slates,  and  not  for  mee- 
•ages  between  different  polnta  within  tbe  State 
of  Ohio;  that  thereupon  said  auditor  asMased  a 
tax  thereon  anoimllng  to  Ave  thousand  two 
bundred  and  itx  and  M,  dollais. 

"Your  orator  says  ttiat  said  tax  is  Illegal  and 
Told  and  in  Tiolatfon  of  the  Conalltution  of  the 
tJniled  Stales. 

"Your  orator  has  offered  to  the  defendant 
and  Is  ready  and  willing  to  pay  to  him  the  taxes 


aldea  for  nonpayment  of  said  tax  provided  for 
1^  Berised  Statutes  of  Ohio.  secUoo  SSa,  to 
tbe  interference,  Rtoppage,  and  destruction  of 
joor  orator's  tnislness. 

"Wherefore  your  orator  pmys  that  the  de- 
fendant may  l>e  required  to  accept  payment  of 
ao  much  of  said  tax  assessment  as  coveia  the 
property  of  your  oraljir  in  the  said  county,  and 
tbni  he  may  l>e  enjoined  by  preliminary  in- 
junction ana  by  final  decree  from  levying  or 
collecting  tbe  balance  of  said  assessment. 

•■  Your  oraloi  prays  that  a  writ  of  subpcena 
12;  D.  s. 


may  issue  against  the  defendant,  and  Out  your 
ontor  may  have  such  otiier  and  further  relief 
as  It  Is  in  eqal^  and  good  conadenoe  entitled 

To  this  bill  a  general  danturer  waa  filed, 
which  was  overruled  by  thecouit.  Xherecord 
tlieo  proceeds  as  follows; 

"And  thereupon  it  waa  uraed  by  and  be- 
tween tbe  complainant  and  ue  defen()ai)t  that 
the  cause  be  aubmitled  to  the  court  on  the  bill 
witbout  further  pleading  to  the  same  by  the 
defendant,  upon  Ihe  following  facta: 

'  'That  of  the  entire  receipts  mentfoned  In  Um 
bOl  (143,154.18  were  for  bnsinesa  done  by  the 
plaintiff  Itetween  lis  offices  in  said  county  and 
potnia  ontaide  of  the  State  of  Ohio— tbotla,  for 
messages  and  business  pertaining  to  commerce 
between  the  States  and  not  for  messages  I>e- 
tween  dlfferentpointswithin  the  Slate  of  Ohio, 
— and  that  the  iJalance  of  said  receipts,  to  wit, 
$38,066.70  was  for  busiuesa  between  tbe  ofQces 
of  the  plaintiff  in  said  coun^  and  other  points 
within  tbe  State  of  Ohio;  and  that  If  said  re- 
ceipts bad  been  ao  aeparaled  and  apportioned, 
and  eaid  tax  bad  been  separately  assessed  on 
the  basis  of  aoch  separation  and  apportionment 
tbe  amount  of  said  total  tax  of  |S.aoe.90  ap- 
portionable  to  said  receipts  tor  Interstate  com- 
merce would  be  $S,931.C1,  and  the  amount  ap- 
portionable  to  said  receipts  for  business  between 
the  offlcea  of  the  complainant  in  said  county 
and  other  points  within  the  State  of  Ohio  would 
have  been  4^10.40;  and  that  the  remainder  of 
said  sum  of  $6,S0a.90,  viz.,  {804.90,  was  for 
tax  aaseased  upon  the  pereonal  property  of  the 
said  complainant  within  the  said  County  of 
Hamlllon  aforesdd,  namely,  upon  its  inatni- 
ments,  wires,  poles  and  other  uiattel  property 
which  were  returned  by  said  complainant  to 
the  auditor  of  eaid  couuty  at  a  valuation  of 
118,059. 

"That  ExhibIt'A,'beretoBoneied  and  made 
a  pan  of  this  stipulation,  Is  a  copy  of  the  re- 
turn made  by  complainant  to  the  auditor  of 
saldcountyln  pursuance  of  the  law  of  the  Stale 
of  Ohio,  and  that  said  complainant  made  no 
other  return  and  furniahed  no  other  infonnii- 
Hon  to  said  auditor  at  the  time  of  said  return, 
save  what  Is  contained  in  said  return. 

'  'That  Exhibit  'B,'  hereto  annexed  and  made 
a  part  hereof.  Is  a  copr  of  the  return  of  the 
chattd  property  of  said  complainant  made  at 
the  same  time  to  aaid  auditor. 

"It  is  further  agreed  that  tbe  auditor  of  said 
county  placed  on  tiic  tax  duplicate  of  said  coun- 
ty eaid  sums  of  $170,310.86,  and  $18,059  as  the 
personal  property  of  aaid  complaiuiini.  to  be 
assessed  for  taxation  In  said  County  of  Ilanifl- 
ton,  and  that  the  rale  of  taxation  assessed  tliere- 
vpon  waa  tbe  same  as  was  assessed  against  tiie 
personal  property  listed  tor  taxation  by  the 
citizens  of  eaid  county. 

"It  is  further  agreed  that  comphdnant,  prior 
to  December  30,  1887,  offered  to  pay  tbe  t«x 
properly  assessable  f^inst  said  return  qf 
$18,0511  for  personal  property,  but  the  defend- 
ant refueed  to  accept  payment  of  said  asseas- 
ment  of  $fi,2U0.90  unless  tbe  whole  were  paid. 
Theplahitifl  did  not  dlacloaeto  aaid  auditorat 
tbe  time  It  made  said  return  what  portion,  if 
any,  of  the  groea  receipta  of  iti  aaid  officea  in 
said  county  waa  for  interstate  conunerce. 

"It  U  further  agreed  that  neither  Mid  aodittn 
2tl 
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SuTBim  CovBT  or  the  Uhited  Btatbs. 


DOT  said  Treunnr  had  inj  actiul  knowledge 


bat  Mid  offloen  knew  that  pl^ntUri  nld  biul- 
acM  lni^«d  Intentate  commeice. 

"And  the  only  knowledge  said  aadftor  and 
Mid  Treamrar  had  of  the  builiiess  ot  said  Com- 
pany and  what  lald  recelpta  were  derived  from 
waa  from  tbe  returns  hereto  annexed,  marked 
Exhibit  'A,'  andfrom Ibelr knowledge asafore- 
Mid  of  the  [dalntUTs  bualneae. 

"Tbe  cause  bdng  thus  submitted  to  the  conrt 
on  the  foregoing  BtipaUtion  of  tacti  sod  the  ar- 
rament  of  connsel,  the  court  Is  of  the  opinion 
that  siddreodpts  and  tax  maybe  separated  and 
ajiqportloDed,  and  that  said  ta^  so  far  as  ao  sepa- 
nted  and  ^portioned  to  said  receipis  derived 
from  the  intentate  commeree,  is  unconatitation- 
al  and  t(^,  bat  Tslid  apportionable  to  said  re- 
odpts  derived  from  stale  Inuioess. 

"It  is  thennpon  ordered  by  the  com^  ad- 
'   Igedand  dea«ed  that  the  defendant  is  u 


tadsed 
by  Ion 


tl,87S.89,  and  an  injnuctlonis  refused  as  to 
On  balance  of  said  tu.  It  is  further  ordered 
that  tbed^endant  pay  the  costs  of  this  suit." 

TbeJudgM  of  the  drcoit  court,  upon  this 
state  of  facts,  made  the  following  certlflcale  of 
a  difference  of  opinion: 

"This  Is  to  cerUfy  that  at  the  bearing  of  the 
abore  entitled  cause  before  Hon.  Howell  E. 
Jadtaon,  circuit  jiidge,  and  Qeorge  R.  Sage, 
district  judge,  ssld  Judges  differed  in  opinion 
upon  the  foUowiog  question  of  law,  to  wit: 

"Wbether  a  einsle  tax,  assessed  Qoder  tbe 
Bevised  Ststntea  of  Ohio,  sectlou  3778,  upon 
the  receipts  of  a  telegraph  company ,  which  re- 
cdptB  were  derived  paruy  from  interstate  com- 
merce and  partly  from  commerce  within  tbe 
Stale,  but  which  were  returned  and  aMessed  in 
eroM  and  without  aepantion  or  apportionment, 
u  wholly  inTalld,  or  invalid  only  In  the  prop<Nv 
tioo  and  to  the  exteot  that  mu  receipts  were 
derived  from  interstate  commerce. 

"And  the  district  Judge  being  of  the  opinion 
that  anch  a  tax  is  wholly  inval^,  and  tbe  dr- 
cuit  Judge  being  of  tbeq[dnlon  that  it  Islnvalid 
only  to  toe  extent  and  m  the  proportion  that 
the  receipis  upon  which  it  la  baaed  were  de- 
rived from  bterstafe  commerce,  said  question 
is  hereby  certlSed  to  the  Supreme  Court  of  the 
Untied  BtatM  forita  ophiion. 

"HowBix  E.  Jaokboh,  Oitvait  Jndgt, 
"Geo.  R  Baob,  Dittriat  Judft."  ^ 

The  case  haa  been  very  fully  argued  before 
tu  upon  all  the  matters  properly  presented  by 
the  record,  and  It  seems  probable  from  the  am- 
icable natun  of  the  pnxwedlnga  and  the  agree- 
ment as  to  a  ststement  of  facie  apon  whl^  the 
case  waa  to  be  tried,  without  any  answer  betng 
filed  to  the  bill,  that  the  purpcae  was  to  obtain 
the  Judgment  of  this  court  upon  tbe  general 
nibjeot  of  the  llaUlity  of  the  Corporation  to 
taxadoD  npcBi  the  amount  of  ita  receipts,  and 
that  the  certificate  of  a  difference  of  opinion 
haa  been  used  for  that  parpoM. 

With  regard  to  the  qnestioD  which  is  certi- 
fied to  ua  aa  dividing  the  oirfnlona  of  tbe  Jndgee 
of  Ibe  drrutt  court,  we  do  not  think  that  there 
b  any  dtfflcnlty.  and  can  hardly  see  how  U 
areas  In  the  present  case,    lliat  questfon  la 


were  derived  partly  from  lolerstate  commrace 


and  without  separation  or  apportioament,  is 
wholly  invalid,  or  Invalid  onlv  in  tbe  propor- 
tion uid  to  the  extent  that  aud  recelpta  wera 
derived  from  Interatate  commerce." 

We  do  not  think  tbls  particular  quMtion  la 
material  in  this  case,  because  the  st^  of  facta 


from  the  point  raised  by  the  question  that  the 
tax  waa  not  separable.  Nor  do  we  believe.  It 
there  were  allegations  either  in  the  bill  or  an- 
swer setting  up  that  part  of  the  tax  was  frona 
Interstate  commerce  and  part  from  commerce 
wboRy  within  the  State,  that  there  would  have 
been  any  difficulty  in  aecuriog  the  evidence  of 
the  amount  of  recdpta  chargeable  to  these  sep- 
ante  classes  of  telegrams,  by  means  of  the  ap- 
polDtmeot  of  a  referee  or  maaierto  inquire  into 
that  fact  and  make  report  to  the  courL  Hd- 
ther  are  we  of  opinion  that  there  is  any  real 
question,  under  tbe  decisions  of  this  court,  la 
regard  to  taoldleg  that  so  for  as  tbls  tax  was 


B  question  was  adjudged  1 
It  FMght  lb*.  aSTJ.  8.  IB 


amined  which  provided  for  a  tax  upon  every 
(on  of  freight  transported  by  any  rallrnad  or 
canal  In  that  State,  si  certain  ratee, — tivo  oenta 
foroneclasiof  frei| ' 
and  five  cents  for  SI 

ment  td  thia  tax  was  redated  by  the  RasdinK 
Railroad  Company  upon  the  ground  that  U 
waa  levied  on  interatate  commerce.  The  com- 
panv  made  returna  to  the  accounting  offlcere 
of  tbe  Commonwealth,  in  which  they  staled 
sepanldy  the  amount  of  freL^t  whose  trana- 
porlation  was  whdly  within  the  Stale,  and  also 
the  amount  of  the  transportation  at  bdght 
brought  into  or  carried  oat  of  that  8tat&  Thia 
court  bdd  that  the  lax  upon  tbe  former  daaa, 
bdng  upon  commerce  whollv  within  the  Slate, 
waa  vand  under  the  law  of  Penn^lvanla  by 
which  it  was  Impoaed,  but  that  the  Uirv  classes, 
being  commerce  among  the  Stales,  mn  not 
■i^wcttosnch  taxation. 

'ntis  ruling  shows  that  where  the  subjects  of 
taxation  can  be  separated  so  that  that  which 
arises  from  inlentale  commerce  can  be  disdn- 
guished  from  that  which  arises  from  commerce 
wholly  within  tbe  State,  tbe  court  wHI  act  up- 
on this  distinction,  and  will  restrain  the  tax  on 
Interatate  commerce  while  permitting  Ibe  Stale  [4W(1 
to  collect  that  arising  upon  commerce  <eolely 
within  its  own  territory. 

In  Pnuaeola  TV.  Oo.  v.  Wettmt  XTnim  T». 
Oo.  06  U.  S.  1  [»i  708],  It  was  dedded  by  this 
court  that  the  telegrapn  waa  an  Instrument  <rf 


spect  to  their  foreign  and  Interstate  badness, 
and  that  such  a  company  oocupfM  the  Mme  re- 
lation to  conuberoa  a*  aceirietttf  nWMago 
187  0.& 
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ttiat  k  nOrokd  comp«n7  does  aa  a  carrier  of 
goods. 

Id  WeiUm  Dnion  Td.  (h.  v.  Teeai,  lOS  U. 
8.  460  [30: 10071,  the  sune  qneadoo  pnsented 
InlbUcaae  was  Dcfore  ttie  coart— that  of  tbe 
power  or  Ihfl  Stale  to  tut  lehgiaphio  meanMS 
receivedaDddeltreredtij  the  same  OorpontMti 
— wbicb  Is  nowbefon  ns.  Intlut  case  nodls- 
linctioii  was  made  b^  the  statute  between  what 
we  now  call  iiit«ntale  meaBues  and  those  BX- 
dualvely  within  the  Btata.  "niiB  court,  tben> 
fore,  hi  revlewhig  the  decision  of  the  SaproM 
Court  of  the  Stateof  Teias,  which  had  allowed 
no  dedootloii  for  taxes  od  measagea  aeot  out  of 
the  Stale,  or  b;  govenmunt  officers  on  goTcni^ 
mcnt  buslDess.  said:  'It  toUowa  that  the  Jadf- 
menC,  so  far  as  It  Inclodea  the  tax  im  mnasagoe 
sent  out  of  the  State,  orfortbegoremmeatoii 
public  budness.  Is  erroneous.  The  role  that 
the  reeuIoUon  of  oommeroe  whidi  li  eonflned 
exdnnVelf  within  the  jurisdlctJon  and  terrltcOT 
of  a  State,  and  does  not  sAect  other  nations  vt 
States  or  the  Indian  tribes,— that  la  to  say,  the 
parelj  internal  commerce  of  a  Btate, — betongs 
eicloMTely  to  the  State,  Is  aa  well  settled  as 
that  the  regnlatloo  of  cmnmerce  which  doee 
attect  other  notlooa  or  States  or  the  Indian 
tribee  belongs  to  Congress,  Any  tax,  thsro- 
f«e,  which  the  Slate  mar  put  on  messages 
sent  brprirate  parties,  and  not  br  the  annta 
of  the  OoTemmeotof  the  United  States,  from 
one  place  to  another,  eidusivelj  within  ita 
own  Jurisdiction,  will  not  be  repugnant  to  the 
Oonautatioti  of  the  ITnited  Stales.  Whether 
the  law  of  Texas,  In  ita  present  form,  can  be 
used  to  enforce  the  collecnon  of  such  a  tax  is  a 
qoestton  entlrelr  wHhln  the  Jurisdiction  of  the 
GOnrta  of  the  State,  and  as  to  which  we  have 
BO  power  of  review, 
'  The  court  reversed  Dw  Judgment  of  the  Su- 
pnsne  Court  of  Tens,  and  remanded  the  casea 
with  instmcilons  for  audi  further  piooeedlnga 
aa  Justice  might  require.  Evident^,  the  par>- 
poM  of  this  waa  to  pennH  the  StqtreiBe  Court 
of  that  State,  If  it  oooid  separate  the  taxea  np- 
on  the  twoolasaeaof  tdemniB,  todoso,  and 
(0  reoder  Judgment  acooKUngly.   ^ 

In  the  recent  ease  of  the  wmtmViaonTA. 

n.  8.  OW  rn:  nO],  deeded  at  Ibis  tann,  a 
lax  WIS  tened  npcsi  that  CorpoiUloo,  appof^ 


the laxableTalne of ttso^>Ital stock.  Tbenttio 
which  should  have  been  allotted  to  that  Com- 
monwealth maybe  aapposed  to  have  been  prop- 
erly qiportloned  to  n,  ascertidning  that  por» 
tioo  by  means  of  the  length  of  the  unes  ot^the 
Company  in  rdatlon  to  the  entire  mileage  of  its 
Unas  hi  the  United  States.  'Hie  payment  of 
the  tax  was  resisted,  bowerer,  paray  upon  the 
ground  that  it  was  levied  upon  Inieistaie  com- 
merce, hot  mainly  because  It  waa  asserted  to 
be  ■  violation  of  the  r^ta  conferred  on  the 
Company  by  the  Aet  of  July  34, 1M6,  now  title 
LXV,  sections  5S08  to  0269  of  tbe  Bevised  Stat- 
ute*. It  was  alleged  that  the  defendant  oom- 
iwny,  having  accepted  the  provisions  of  that 
law,  was  entirely  exempt  froin  taxation  by  tbe 
State.  This  court,  however,  held  that  this  ex- 
emption only  extended  nnder  that  law  to  so 
rnoch  of  the  lines  of  the  Telegraph  Comply 
M  were.  In  tbe  langoage  of  section  B368, 
"through  and  over  any  portiOD  of  the  public 
»7  v.  8. 


domain  of  the  United  States,  over  and  along 
any  of  tbe  military  or  post  roads  of.tha  United 
Slates  which  have  been  or  may  hneftfter  ha  de- 
clared such  by  law,  and  over,  nnder,  or  acroas 
the  navigable  itreams  or  waters  of  the  United 
SiaUa." 

Itwssahownlnthatcaaethat,o(the9,8SaM 
mllee  of  the  lines  of  tlie  defoidant  oorpoi»- 
tioa  within  the  boundaries  of  Hassachnsetts, 
morethanS  884.59  miles  came  within  the  terms 
of  that  section,  being  over  or  slong  poet  roads, 
made  such  by  the  Umted  States,  orover,  under, 
or  actoas  ita  navigable  streams  or  waters,  leav- 


ing only  06,00  mUes  not  within  snoh  descrlp- 
tlra,  on  whidiOie  Company  offend  to  p^  the 
pfoporUon  of  the  tax  nasnsnoo-sgalnst  tt  accord- 


higto  mileage  by  the  stale  auiSoilties. 

We  refer  to  this  now  only  for  the  purpose  of 
showing  I>ow  easUy  the  subject  A  taxation 
which  is  forbidden  by  tbe  Constitution  may  be 
separated  from  that  wlrfdi  is  permissible  In 
this  class  of  cases.  Theooartheld  in  thatcase 
that  this  Ux,  being  in  effect  levied  upon  the 
caidtal  stock  or  pn^er^  of  tlte  Company  in  the 
State  of  Hassachnsetts,  which  was  ascertained 
upon  the  baria  of  the  proportion  which  the 
length  of  ita  Ihiea  in  that  Btate  bora  to  their  en- 
tire length  throughout  the  whole  oount^,  and 
not  upon  its  messages  or  upon  the  lecdpta  for 
such  messages,  was  a  valid  tax.  The  question 
of  interstate  commerce,  ss  affecttnc  the  tax  in 
that  action,  was  very  lltUe  pressed>y  cotmsel 
for  the  Company,  but  they  relied  upon  the  priv- 
ilege granted  by  section  BSOS,  sueady  dted, 
to  companies  which  accepted  ita  pnmsions, 
and  upon  the  fact  that  a  hu^  proportion  of  the 
lines  of  the  defendant  telegraph  company  were 
over  or  along  post  roads,  or  over,  under,  or 
across  tbe  navigable  streams  or  waters  of  the 
United  Btalea. 

In  the  present  case  counsel  for  theTelegnpb 
Company  luve  arsued  that  this  stotute  securca 
the  Coiporation  nom  taxation  of  any  Mod 
whatever,  and  especially  as  to  rocelpls  arising 
from  messages  sent  over  ilsllnes;  but  that  quee- 
don  does  not  arise  in  this  acUoo,  bocnuie  Inerc 
is  no  allegation  or  averment,  cither  in  tbe  bill 
itself  or  in  the  statement  of  fact*,  thnt  snv  pan 
of  the  linestrf  the  Telegraph  Company  In  llic 
Stele  of  Ohio  is  built  over  oralong  a  post  road, 
or  conus  wfthln  the  {worislonsof  secllon  3268. 
The  only  reference  to  this  subject  is  In  tbe  f ol 
towing  altegatioD  of  tbe  bill:  "Tbal  prior  to 
1869  yonr  <»ator  accepted  In  wrltlnc  the  pro- 
visions of  the  Aot  of  Congress  of  July  4, 1866, 
14  U.  a  Stat,  at  L.  331.'^  Under  '.hts  allega- 
tion the  oomplalnant  can,  of  course,  claim  no 
benefit  from  the  proTisiona  of  that  sectioD.  for 
It  does  not  appear  that  any  part  of  the  Com- 
pany's line  comes  within  tbe  description -of  this 
section  of  the  Revised  Statutes. 

Under  these  viewn,  we  answer  the  qnestion. 
In  regard  to  which  the  Judges  of  the  circuit 
court  divided  In  opinion,  by  saying  that  a  ain- 

ge  tax,  aasesMd  under  tbe  Revised  Statutes  of 
bio,  upon  tlie  receipta  of  alelegnvhconqiany 
which  wen  derived  paidyfromlnterstaleODm- 
merce  and  partly  from  commerce  within  the 
State,  bnt  wnlch  were  returned  and  sssessed  in 
gross  and  without  separation  or  apportionment, 
b  not  wholly  Invalid,  but  is  invalid  (mly  In  pro- 

Sortton  to  tbe  extent  that  snoh  noeipti  were 
erived  from  intantele  oommeraai    Oonenr- 
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ring,  thBrefora,  vith  the  dicalt  Judge  In  bU 
actum,  onJdiilDg  the  collection  of  the  tuei  on 
that  pariion  of  the  receipts  derlTed  from  inter- 
•tate  oaaoMtot,  and  {KomilUng  the  Trmanrer 
to  coUoct  tbe  otbar  tax  npoo  property  of  the 
Company  and  upon  reoelpU  derived  from  com- 
mooe  entirely  within  the  Umlta  of  flu  State, 
lUa  dacrae  to  (f/lrawd: 


GBOR6B  BENSON.  AffL, 
«, 

MABTDT  T.  McHAHON,  Hanhal  of  tbe 
United  States  for  the  Southbbs  Dirbiot 
or  Nbw  Tobx,  VI  al. 

(Sea  B.  a  Beponer^  ed.  UT-ITU 


1.  Upon  appeal  tnun  a  Judfrnent 

habeai  eonnu  usued  to  tbe  Manfaal  requlriDg  him 
«o  produce  a  pilioiier  lieid  by  lilin  by  order  of  the 

Untted  ataie*  Oommlarioner,  bywhom  be 

mttted,  fOTthe  puTpcee  of  belivdellT*™ 
mvltlTe  from  Itudce,— OAI,  that  tiili  < 
tioand  toootwrderquceUoiisastotiiea — 
erldence  bcdOre  the  oomminloiier  which  i 


portantlD  ranrd , , 

IDM,   Hie  wrtt  does  not  operate  Ma  writ  of  error. 

M.  Tbe  queaUom  to  be  considered  aie:  Had  the 
«amml«lnner  JurtsdlctloD  to  bear  and  deotde  upoo 
tbe  oouplulDt.  >Dd  WM  there  auffiolent  teenl  ground 
tor  hie  BoUon  la  oommlttliu:  •' ' ' 

S,  nieprooeedlnir  before  1 1 
•  final  trial,  trata  prellmlnu 

L  Under  the  Traa^  beCw ^ 

Hexfoo,  a  p»son  mar  be  extrediied  iretn  this 
oountrj'  to  Hezico  for  the  crime  of  forgerv  of  an 
UMrumMiL  wUoh  It  nude  an  ottense  tv  t&e  law* 
of  Kezloo,  he  haTliiK  bean  beld  In  Hexlbo  for  the 


Arffusd  Mag  1,  IS8 

APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  the  Uoilea  States  for  the  South- 
em  District  of  New  York,  dUmiasing  a  writ  of 
habrat  eorput  and  remanding  tbe  prisonei  to 
the  cuHtodj  of  the  Marshal.    AMrmad. 
The  facts  are  full;  stated  la  the  opinion. 
Mr.  Peter  ailtchell,  for  appellant: 
An  appeal  Ilea  to '.bis  court  froiu  the  decision 
of  the  circuit  court  dismissing  a 

Canter  w.  FittgcnM,  131  U.  8.  87  (80:888); 
Act  of  MarcbS,  IB86,  chap.  858,  S8  Stat,  at  L. 
487. 

In  extradition  cases  the  whole  subject  of 
foreign  intercourse  is  committed  to  the  Federal 
Govern  men  t. 

iW«  V.  OartU,  BO  N.  T.  821;  Bxpartt 
Windtor,  10  Coi,  Cr.  Cas.  131:  BtBno.  Spenr, 
Iaw  of  ExIradltloD,  376;  Clark,  Extradition, 
181,  184;  7  Legal  Newa,  860.  861;  10  Quebec 
Law  Bep.  194;  fie  Tfdly.  SO  Fed.  Bep.  818. 

Forgery,  at  the  common  law,  is  the  false 
mahlng  or  materially  altering,  with  intent  to 
-defraud,  of  a  writing. 

S  Bisb.  Cr.  L.  7th  ed.  g  028;  1  Barb.  Cr.  L. 
8d  ed.  178;  4  Black.  Com.  247;  Prln.  Cr.  L. 
Sc.  by  Alison;  S  ChiL  Cr.  L.  1029. 

A  ueater  ticket  U  only  a  license. 


■  Usma  SU.TIL 


Cr.  Cas.  304-20S. 

U  tbe  tnstninieat  be  iuTaUd  on  lU  tmaa,  it 
cannot  be  the  subject  of  taiserj,  because  it  haa 
no  legal  tendency. 

ChtKntnohant  v.  Aepb,  4  Hon,  407;  iVpfa  ▼. 
Martili.  8«  Hun,  463;  Peopk  v.  SAoil,  0  Cow. 
778;  PeopU  Y.  Fitoh,  1  Wend.  198;  PeovU  t. 
WOton,  6  Johns.  820;  FwpU  t.  8t«anu,  21 
Wend.  400;  PeopU  v.  Barriton,  8  Barb.  060; 
PamU  T.  Mann,  70  N.  T.  48*. 

Definition  of  a  seal  at  common  law. 

Warrtn  v.  Luneh,  G  Johns.  289;  8  Coka, 
Inst.  169;  Perkins,  129,  184;  Brooke,  Ate. 
FaiU,  17,  80;  3  Leon.  21;  MmvUihy.  Bin*da^ 
2  C^.  S62;  Ma  Dam  Foundem  r,  Soteg,  21 
Pick.  417. 

It  wall  error  to  admit  the  requIsltloQ,  the 
documentary  evidence,  and  the  Penal  and 
Citmiual  Codes  of  Hexico. 

ReHenrieh.  G  Blatchf.  414,428;  Ba  VePhvn, 
80  Fed.  Rep.  60;  1  Qreenl.  Bv.  ISth  Bodf.  ed. 
I  488,  nolo  1.  p.  034'  Leonard  7.  Oeltuntia 
SlMm  JVoo.  Co.  84  M.  T.  48;  OhamiM  t. 
Foaier,  B  Wend.  178;  IliU  v.  Pi^atrd.  0  Wend. 
870,  39S;  V.  8.  v.  Olau  Ware,  4  Law  Rep.  88. 

There  is  a  fatal  variance  between  the  com- 
plnint  and  tbe  proof. 

1  Whart.  Cr.  L.  7th  ed.  g  206:  East,  P.  C. 
014;  Hex  v.  Jetikt,  2  Leach,  Cr.  Cas.  774;  Oms- 
inonwMMft  v.  fioy,  8  Gray,  441. 

Before  a  man  can  be  — '  *"-' 

be  jdainly  and  iinmislal ^ , 

and  if  there  be  any  f^r  ooubt  whether  tbe 
statute  embraces  it,  that  doubt  is  to  be  resolved 
in  favor  of  the  accused. 

cr.  S.  V.  V<»TM,  89  n.  S.  14 Pet  464 (10:048); 
U.  Av.  WMberger.  19  U.  8.  0  Wheat.  7«  (0: 87); 
U.  a.  V.  OiMmi.  15  U.  S.  2  WbeaU  119  (4: 199); 
IBish.  Cr.  L.  S  184.140. 

McMTW.  S.  M»Uet-PraTOBt  (hr  spedal 
leave  of  court)  and  Delianesr  Hleoll.  for 
the  Mexican  GFovemment: 

The  complaint  need  not  be  drawn  with  tbe 
fonnal  precision  and  nicety  of  an  Indictment  for 
SnHl  trial.    ' 

fis  BetmeA,  0  Blatchf.  414;  Spear,  Extradi- 
tion, 200;  1  Blah.  Cr.  Pro.  SSI;  iW«  ▼■ 
Bieic*,  10  Barb.  158;  Ayiw  v.  Barw*,  5  Barb. 
460. 

Authentication  in  regard  to  orielaal  papcn 
may  be  made  by  oral  proof  given  bore. 

Be  MePhun,  80  Fel  Rep.  07;  Be  Wadge,  10 
TM.  Bep.  860;  8.  0.  16  Fed.  Rep.  S^  21 
Blatcbf.  800. 

Whether  the  witness  haa  the  quaMflcatloiu  re- 
quired is  a  question  of  tsct.  ana  oot  reviewable 
by  this  court. 

Jbn«  V.  Tuektr,  41  N.  H.  M7;  Dole  ». 
JbAruon,  00  N.  H.  408;  Be  RenHch,  6  Blatcbf. 
417;  Be  Eaim,  10  N.  T.  Leg.  01m.  807;  A; 

mmrmn,  12  N.  T.  L«.  '^•-    "    ■" ' 

Van  Aemam,  S  Blatchl  II 
Pr.  8  57. 

The  fabricated  ticket  was  the  subject  of 

4  Bl.  Com.  24 ;  2  East,  PL  853 ;  8  Chit. 
Cr.  L^1023,_1038;  Bex  ».  ParJat,  3  Leach,  Or. 


U7  U.  S. 

ibyGoo^le 


Bmnov  t.  HcHahos. 


<a  whltdi  forgeiT  cannot  be  preoicated 

tlie  annnent  oi  aomt  estrlndo  fact,  shoving 

iiow  tt  mw  become  pemidonB. 

Ardib.  Or.  Pr.  574,  aotei  Sta  t.  Jfiirtfn,  1 
UoodT,  Cr.  Cm.  488;  Btg.  v.  Boutetium,  S  Car. 
•ft  P.  180;  Beg.  T.  Foiv^n,  Id.  976;  Sm.  t. 
AiorAium,  9  Moodf  £;  Rob.  147;  lUx  r.  >fonM, 
1  Leach.  Cr.  Cm.  S04;  MildtelTt  One.  Foster, 
Ct.  Caa.  119;  PeopU  t.  Shatt,  9  Cow.  784:  ite- 
D^  T.  MttA,  1  Wend.  198;  Avpln  T.  WHmm,  6 
JobDS.  SSO;  Pfopk  y.  HarrUon,  8  Barb.  5S0; 
OtnnJiifAam  t.  Peoph,  4  Hun,  4S0;  Aopb  v. 
jrortfn,  88  Hun,  «2;  Pteplev.  Savage,  5  N. 
T.  Cr.  Rep.  S48. 

But  wbere  Ibe  wriUng,  though  incomplete 
«iid  uncertain,  can  be  Bhown  to  be  valid,  pos- 
rearing  legal  vOlcacj,  and  therefore  capable  ot 
bring  xaea  tm  the  pnrpoee  of  defraudmg,  It  is 
the  aubiect  of  forgery  proTided  averment  and 
noof  <ff  auch  extnnstc  facia  are  made. 

Beg.  r.  Bmlt.  3  Car.  &K.  004;  Bm.  t.  Xoah, 
Deara.  4  B.  Cr.  Caa.  650;  Dreu  ».  Peer,  98  Pa. 
:E84;  Fdod  T.  ZMdKMer,  18  Heer  A  W.  850; 
Ti^tor  T.  Waf«r«,  7  Taunt.  874;  Burton  r. 
SMerj^,  1  AUen,  ISS;  Magotenting  t.  Staplee, 
'7Lmi>.  145. 

An  engtSTed  or  printed  Instrument,  or  an 
«ngraTedor  printed  name,  affixed  to  an  Initru- 
tnent  br  a  peraon,  li  hia  act 

People  T.  fflOTiw,  4  Park.  Cr.  Caa.  166; 
WharL  Cr.  L.  §  676:  GammonieetMh  v.  Ray,  8 
^t»y,  441;  Reg.  y.  Smith,  Deata.  Ji.  Bell,  Cr. 
Cat.  667;  Beg.  t,  BiTialdi,  9  Coi,  Cr.  Cas. 
S91;  EenAaaY.  Fbeier  9Pick.  813;  Sounder- 
.JM  T.  Jaeieon,  3  Boe.  A  P.  338. 

If  t  peraon  it  in  the  bafalt  of  printing  hia 
name,  nich  printing  the  name,  by  way  of  alg- 
natnra,  ia  tantamount  to  writing  it. 

Cblt  Cont  10th  Am.  ed.  72;  BAneider  -r. 
Sorrie,  9  Haole  &  B,  388;  Wheeler  r.  Lyrtde, 
1  AUen,  403. 


Circuit  Court 
Southern  Dlatrict  of  New  York  upon  a  writ  of 
lidbeae  eorpue,  in  which  that  court  remanded 
the  priaouer  lo  the  custody  of  the  Marshal  of 
the  dlftrict. 
The 


Conrtof  that  district,  bj  one  Juau  N.  NaTarro, 
Con  Bul- General  ot  the  Jtepubllc  of  Mexico  at 
the  Ci^  of  New  Tork,  against  Oeorge  Benson, 
whom  he  diarged  with  being  guilt]'  of  the 
crime  of  foreery,  committed  In  Mexico,  and 
therefore  liable  to  extradlUoo  under  the  Treatj 
ofDecemberll.ieSl.between  the  United  States 
and  Mexico,  to  be  there  tried  for  that  offense. 
Tlie  case  was  heard  quite  elaboistelj  before 
CotDmisdoner  Lyman,  who  rendered  the  fol- 
lowing Judgment:  "After  a  full  and  fair  exam- 
ination of  the  law  and  the  facts  in  the  case,  I 
flitd  that  the  evidence  produced  ualost  the 
nid  Benson  it  sufficient  in  law  to  justif}'  his 
commitment  for  the  crime  of  forgeiT  for  the 
imrpoae  of  being  delivered  up  as  a  figitive  from 
jusdce  to  the  Bepublic  of  Mexico,  pursuant 
.- .1. ij <  .V.  .-,j  ..„^     Where- 

1,  pUIBU-  . 


ing  lo  the  stipulation  of  the  said  trea^,  or  be 

shall  beotherwlsedealt  witbacouding  to  law." 

A    writ  of  haieae  eorjnu  was   tnerenpon 

aUowed   by  Jutfiee  Blatchford,  ot  the  Su- 

Erne  Court  of  the  United  Statea,  directed  to 
rdn  T.  UcMahon,  the  Maiebal  in  wboee 
custody  the  prisoner,  Benson,  wa*  held  by 
order  of  the  commiesioner,  requiring  him  to 
produce  said  prisoner  before  the  Circuit  Court 
ot  the  United  Stales  tor  that  district  on  Febru- 
ary 21,  1888,  at  11  o'clock  in  theforenoon;  and 
also  a  writ  of  certiorari  to  Commissioner  Ly- 
mau,  directing  him  to  return  at  the  same  time 
the  "OQuseollmprisonnient  of  George  Benson. 
and  true  copies  of  the  proceedings,  compiainta, 
warrants,  depositions,  trials,  examinations,  de- 
terminalious,  commitments,  and  record  '  bad 
before  him. 

To  this  the  Marslial  made  return  that  he 
held  the  prisoner  by  virtue  of  a  commitment  of 
CommisMoner  Lyman,  and  the  commissioner 
returned  into  the  court  a  transcript  of  all  the 
proceedings  bod  before  him,  includm^  the  testi- 
mony and  exhibits.  Upon  the  bearing  in  the 
circuit  CO  irt  It  was  "Ordered,  that  the  writof 
habeai  eorpue  be  and  the  same  is  hereby  dis- 
charged; tbat  the  petiliooer  remain  in  the  cus- 
tody of  the  Marshal  of  the  Uiuted  States  for 
the  Southern  District  of  New  York,  pending 
such  application  on  appeal  as  petitioner  may 
be  advised  to  maltc  lo  a  justice  of  tlie  Supreme 
Court  of  the  United  States,  pursuant  to  the  84th 
Ruleof  tbat  court;  or  uulil  the  further  order  of 
this  court,  upon  notice  by  said  complainant 
after  twenty  days  from  the  date  of  this  order." 

ThcKupon  the  petitioner,  George  Benson, 
obtained  the  allowance  of  an  appeal  from  this 
judgment  of  the  circuit  court  to  this  court,  by 
Mr.  JviHee  Blatchford.  The  matter  has  been 
argued  very  fully  before  us  by  counsel  for  the 
prisoner  and  for  tlie  Mexican  Qoveniment. 

This  proceeding  was  instituted  before  ttie 
commisdoner  under  title  LXVI  of  the  Beviaed 
Statutes  of  the  Doited  Stales,  concerning  ex-  r^iutt 
tradition.  The  first  section  reads  as  follows:  L"™*»j 
kc  G270.  Whenever  there  Is  a  treaty  or 
ention  for  extradition  between  the  Govern- 
ment of  the  United  States  and  any  foreign 
government,  any  fustlceof  the  Supreme  Court, 
circuit  Judge,  dislrict  judge,  commissioner, 
authorized  so  to  do  by  any  of  the  courts  of  the 
United  StBtea,or  judge  of  a  court  of  record  of 
general  jurisdiction  of  any  ainte,  may,  upon 
complaint  made  under  oath,  charging  any  per- 
son found  within  the  limits  of  any  State,  dis- 
trict, or  Territory,  with  havine  committed  with- 
in the  jurisdiction  of  any  sucli  foreign  Eovern- 
ment  any  of  the  crimes  provided  for  By  such 
trca^  or  convention,  issue  his  warrant  tor  the 
apprehension  of  the  person  so  charged,  that  he 
may  be  brought  before  such  jus>Jcc,  judge  or 
commissioner,  to  the  end  tliat  the  evidence  of 

minali^  may  be  heard  and  considered.    If, 

such  bearing,  he  deems  the  evidence  suffi- 
cient to  sustain  the  charge  under  the  provisions 
if  the  proper  treaty  or  convention,  he  shall 
certify  the  same,  together  with  a  copy  of  all 
the  testimony  taken  before  him,  to  the  Secre- 
tary of  State,  tbat  a  warrant  may  Issue  upon 
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Bdpbxmx  Codst  of  thb  Vvttmd  Statm. 
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tbe  requidtloD  of  the  proper  anthorltiea  of  such 
forelgti  gOTerament,  for  the  surrender  of  lucb 
penon  accordtng  to  the  stipulatloiu  of  tbe 
treat;  or  conTeotlou;  and  he  shaU  iaaue  hii 
warrant  for  tbe  commitment  of  the  poison  so 
charged  to  tbe  proper  iall,  there  to  remain  un- 
til such  surrender  sball  I>e  made."  a 

There  Is  00  evidence  In  tills  record,  arfeast 
there  is  do  copy  of  an;  demand  or  requisltloa 
mode  bj  the  MezicaD  aQthorltlee  upon  oar  goT- 
emment,  for  the  eztradltioo  of  thi*  prisoner. 
[461]  Thepn>ceedings,therefore,  up  to  thlatlmeieet 
upon  the  initiative  authorized  by  tbe  atatutea 
upon  that  subject;  tbe  Mexican  Ooveromeut, 
howerer,  being  represented  by  counsel,  and  the 
correapondeDce  wtlh  Its  officers,  which  was  io' 
troduced  into  the  lecord.sbowlng  thelrlnterest 
to  the  matter  and  their  purpoee  to  have  this 
prisoner  brought  to  thai  country  for  trial. 

The  treaty  uader  wtdcb  this  right  to  arrest 
the  prisoner  and  detain  him  for  extradition  is 
assened  was  concluded  at  Mexico,  December 
11, 1861,  and  proclaimed  by  the  Freddent  of 
the  United  Slates  June  20, 1863.  IS  V.  S.  Slat, 
at  L.  1199.  It  has  the  mnial  provlslonB,  that 
tbe  contracting  parties  shall  on  requisitlona 
made  in  their  name  deliver  up  to  justice  per- 
sons who,  bluing  accused  of  the  crimes  enume- 
rated In  article  8,  coiamitted  within  the  juris- 
diction  of  the  requiring  party,  shall  Beek  an 
asylum,  or  sball  be  found  within  the  territories 
of  ttie  other.  The  enumeration  of  crimes  in 
that  arUcle  is  aa  foUowa; 

"  Huider  (including  assasdnation^parridde, 


rape;  kidnapping,  defining  the  same  to  lie  the 
taking  and  carrpng  away  of  a  free  person  by 
force  or  deception;  forgery,  including  the  forg- 
ing or  making,  or  knowingly  passing  or  putting 
in  circulation,  counterfeit  cdn  or  banknotes,  or 
other  paper  current  aa  money,  with  intent  to 
defraud  any  person  or  peraons;  tbe  lutroduo- 
tioQ  or  making  of  instruments  for  tbe  fabrica- 
tion of  counterfeit  coin  or  bank  notes,  or  otlker 
paper  current  as  money;  anI>ezzlementof  pub- 


Uc  monevs;  robbery,  deflnlDs  the  same 
(he  felonious  and  foTcible  taungfrom  the  pc= 
>n  of  another  of  goods  or  moner  to  any  valiM, 


by  violence,  or  putting  him  In  fear;  burglary, 
defining  tbe  same  to  be  hreaklog  and  enter- 
log  into  the  house  of  another  with  intent  to 
commit  felony;  and  the  crime  of  larceny,  of 
cattle  or  other  goods  and  cbatlela,  of  the  value 
of  twentT-flve  dollara  or  more,  when  the  same 
la  committed  within  the  frontier  State*  or  Ter- 
ritOTles  of  tbe  contractliLg  parties. " 

As  tbe  case  appears  before  us  on  the  trans- 
cript of  the  evidence  produced  before  Commis- 
sioner Lyman,  and  before  the  circuit  court  on 
the  "wrltol/taieatwrpui,  Itls  considerably  con- 
fused but  very  full  and  elaborate.  Several 
Suestlons  In  regard  to  the  introduction  of  evl- 
ence  which  were  raised  before  the  commis- 
sioner, some  of  them  concerning  the  soffl- 
cieocy  of  the  authentication  of  pap^  and  dep- 
ositions taken  in  Mexico,  and  as  to  the  testi- 
mony of  persons  suiqwaed  to  be  expert  in  the 
law  of  that  countiv  regarding  the  subject,  are 
foood  in  tbe  record,  wuch  we  do  not  think  re- 
quire notice  here.  The  writ  of  Ao&ms  eormu, 
oireoted  Io  (he  Haiabal  of  the  Southern  Dis- 
trict of  New  York,  does  not  operate  aa  a  writ 


of  error,  and  many  ot  tbe  orders  ind  decisions  .^.^ 
made  by  the  commissioner  at  Uie  beuiog  l*v> 
which  took  place  before  him  become  unlm- 
porlaot  in  the  examination  of  the  sufficiency 
of  Uie  poceedings  under  which  he  ordered  lh« 
the  prisoner  into  custody.  The  main  quee- 
ticm  to  be  considered  upon  such  a  writ  of  Aa- 
heai  eorput  must  be.  Had  the  commissioner 
Jurisdlctioa  to  hear  and  decide  upon  the  com- 
ptaiot  made  tiy  tbe  Mexican  consul;  and  also, 
was  there  soffldeDt  Iwal  ground  for  his  aetioa 
in  committing  the  t»&oner  to  await  the  requl- 
■Itlon  of  the  Mexican  autboritiesT 

In  regard  to  the  jurisdiction  of  the  commis- 
sioner to  hear  the  complaint  no  doubt  con  be 
entertained.  The  offense  set  out  in  three  or 
four  different  forma  In  the  petition  of  Navarro, 
the  Mexican  consul-general,  la  distinctly  that  of 
forgery  on  the  part  of  Benson;  the  particular 
forgery  charged  is  tiiat  of  the  name  of  Hem; 
B.  Abbey,  and  the  ttme,_place  and  dream- 
stances  are  detailed  with  samdent  particularity 
to  oomplT  with  tbe  language  of  the  treaty. 
The  Rerued  Statutes,  after  providing  for  the 
hearing  before  the  justice,  ot  other  officer  to 
whom  that  du^  is  committed,  to  tbe  end  timi 
the  evidence  of  criminality  may  be  heard  and 
conridered,  proMed  (o  enact,  that  If,  on  such 
hearing,  Buim  officer  "deems  the  evldenceeuf- 
fldent  to  sustala  Uie  charge  under  tbe  provi- 
sioos  of  the  proper  treaty  or  convention,  he  shell 
certify  the  same,  tMiethca' with  a  copy  of  all  the 
testimony  taken  before  him,  to  tbe  Secretary 
of  Slate,  that  a  warrant  may  issue  upon  tha 
reqafsltion  of  the  proper  anthuriUes  of  aocb 
foreign  government,  for  tbe  surrender  ot  such 
person,  according  to  the  stipulations  of  the 
treaty  or  convention. " 

The  subject  of  what  proof  shall  be  reiiuired 
for  the  delivery  upon  requisition  of  parties 
charged  with  crime  is  conudered  in  article  I  of 
the  trea^,  in  renid  to  which  It  la  provided 
"  that  (his  shall  be  done  only  when  the  fact  of 
the  commission  of  the  crime  shall  be  so  estab- 
lished as  that  tbe  laws  of  the  coontrr  in  which 
the  fugitive  or  the  petson  so  accused  shall  be 
found  would  Justify  his  or  her  tpprehenrion 
aod  commitment  for  trial  If  the  crime  had  been 
there  committed.'* 

Taking  this  ptorlsloa  of  tbe  treaty,  and  that 
ol  the  Revised  Statutes  above  redted,  we  are  of 
oi^ion  that  the  prooeedlna  before  the  commis-  I 
afoner  is  not  to  be  legaidM  aa  to  the  mtture  of 
a  floal  trial  by  which  the  prisoner  coald  be  con- 
victed or  acquitted  of  the  crime  charged  against 
him.  but  rauier  of  tbe  character  of  thoae  prelim- 
inary examlDationa  which  take  place  every 
day  in  this  country  before  an  examining  or 
committing  ma^stiate  for  the  purpose  of  deter- 
mining whether  a  case  la  made  out  which  will 
Justify  the  holding  of  tbe  accused,  either  by 
nprisonment  or  under  ball,  to  ulttmately  an- 
swer to  an  indictment,  or  olhei  proceeding,  in 
which  he  shall  be  flnally  tried  upon  tbe  clurge 


be  so  established  as  that  the  laws  of  the  oi 
tiy  in  which  the  fugitive  or  the  person  so  ac- 
cused shall  be  found  would  Justify  his  or  her 
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aminatloiu  mi  KCuratdy  M  language  can  weD 
do  It,  The  Act  of  Cougren  confurinK  Jnrli- 
dlcttoD  upon  the  commlnloaer,  or  outer  ex- 
amining officer,  it  but  be  noted  in  tlili  coeoec- 
tloD,  nja  that  it  be  deemi  the  evidence  tulB- 
«ient  to  sustain  the  chaige  ander  ibu  {V^risloDB 
of  Uie  treat;  be  iball  certify  the  Mme,  togeilwr 
with  a  copy  of  aO  the  testimony,  and  Israehla 
warrant  for  Um  oommltment  of  the  penon  ao 
cluned. 

m  are  not  dttins  In  tbts  coart  on  the  trial 
of  die  prlMKier,  with  power  to  proaounoe  him 


d  acquit  

In  an  inonliT  aa  to  whether,  nnder  the  cODCtmo- 
tloa  nf  toe  Act  of  Oongresa  and  the  treaty  en- 
tered into  between  tblf  coautiT  and  Mexico, 
there  was  iMal  evidence  t>don  tl>e  commia- 
■ioner  to  JuBtify  tiim  in  ezercidng  hb  power  to 
4xnnmlt  the  penon  accused  to  cuEtody  to  awdt 
the  reqnlaldon  of  the  Heiican  GoTemment 
OmitUng  mnch,  therefore,  that  under  this  view 
at  Um  case  Is  immaterial,  both  in  the  argument 
of  cotiDiel  and  In  the  record  of  the  case  as  it 
Dome*  before  oa,  the  following  facts  appear  to 
be  wuU  eetabliabed: 

Mr.  Henij  E.  Abbey,  a  noted  theatrical  man- 
ajq^rln  tblaconotry,  had  brought  AdelinaPattl, 
the  wonderful  songstress,  from  Europe  to  the 
United  States  under  an  arrangement  fiiat  she 
would  also  ring  tn  Uexico.  Benson  made  the 
aeqnainUnce  of  Abbey  btxe,  and  also  became 
mate  with  his  agent,  whow  nanw 


OopT  aw  TiOKiTS  Proditobd, 


of  Mexico,  In  the  month  of  December,  : 


„ jbey.    He 

succeeded  In  Impo^g  upon  the  parties  naving 
control  of  the  theater  so  tar  as  to  make  them 
beliere  that  he  had  full  anthority  to  oimduct 
the  arrangements  for  the  concerts  aod  operas  tn 
which  PatU  was  to  appear,  which  were  adrec* 
dsed  In  the  newpapus  of  that  cih.  He  m>- 
cordingly  proceeded  to  fix  the  date  m  Bocb  pe^ 
formances,  to  anaoge  the  prices  and  issue  the 
Hckels  therefor,  which  he  sold  and  obtained  the 
money  for  to  the  amount  of  aonte  twentj-flTa 
or  tUr^  thousand  dollars.  He  esa^ea  with 
this  moncv,  fled  ttom  Mexico,  and  went  to 
Europe;  ut  ooune  all  the  persons  who  had 
bougnt  the  tickets,  so  Issued  by  him,  were  d^ 
trauded  of  tbe  amount  paid  for  tbem,  as  well 
as  great  Injury  done  to  ur.  Abbey  and  the  own- 
en  of  tbe  uieater  In  regard  to  the  performances 
to  be  held  there. 

The  specific  oSense  charged  against  Benson 
arising  out  of  this  transaction  is  the  forgery  of 
these  tickets  of  admission,  of  which  the  origi- 
ns ate  produced  before  as  with  their  tnuuda- 
tions.    [Copiesof these tIcketsaregiTenbelow.l 

About  the  only  contest  made  t^  the  counsel 
tor  (he  prisoner  Is,  that  these  are  not  forgeries, 
mainly  because  they  are  printed  matter  and  are 
not  in  writing,  and  becMise  neither  the  name 
of  Hr.  Abbey,  nor  of  anybody  purporting  to 
be  leapoosiue  therefor,  is  found  In  wrluog 
oponthem,  nslng  the  word  "writing," as  de- 
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fenduit's  coontel  doea,  as  meaning  iciipt  or 
d^atuTM  made  hj  the  lue  of  a  pen.  It  is  inere- 
forccoDteoded  thai  these  tickets  sre  not  fotger- 
les;  but  the  frauduleot  intent  with  which  tbej 
were  Issaed,  tbe  aciuallossandileceptian  to  the 
parties  who  bought  them,  and  tbu  injurj  to  Mr. 
Abliey  and  tbe  o  then  concerned,  arc  Qot  cootro- 
Tertea.  It  1b  said,  however,  that  this  la  only  a 
cbentat  commoD  law,  anditlBveiyBtrenuousIy 
[460]      argued  that  the  real  meaniDg  of  the  word  "for- 

Spry"  in  th<«  treaty  is  to  be  ascertained  by  the 
eGnilion  of  tbat  offense  according  to  the  com- 
mon law  of  England. 

The  flrat  idea  that  occun  to  th6  mind  in  ref- 
erence to  this  Bu^^estlon  ia,  that  the  common 
kw  of  England  cab  hardly  be  said  to  be  the  only 
criterion  by  which  to  construe  the  language  of 
a  treaty  between  Mexico  and  the  United  Slates. 
The  former  goTemmenl  canirat  be  supposed  to 
bave  had  tluu  common  law  exclusiTelyin  mind 
as  goTeming  tbe  true  constmclion  of^a  treaty 
concluded  between  llself  and  this  oonDtry,  om- 
ther  of  which  owee  any  all^iance  to  England. 

Another  drcnmstaDoe  in  oonnection  with  thb 
matter  is,  tbat  this  courtbaifraqnently  decided 
tbat  Ukere  are  no  common-law  crimes  of  the 
United  Slates.  In  very  tew  of  ttw  Stateswere 
there  common-law  crimes  remaining  as  sub]'  ~^ 
of  punishment  at  the  timewhen  this  treaty 
maiio.  Almost  every  State  In  the  Union  has 
recast  her  criminal  law  bj  the  enactment  Ot 
statutes  in  such  a  mode  that  the  common  law 
la  DOW  oaiy  appealed  to  as  an  aid  in  the  defini- 
tion of  crimes.  By  the  Roman  dvll  law,  wliich 
perbapn  pervades  or  did  perrade  the  Jimspni- 
deurc  of  the  larger  portion  of  tbe  dvlliied  na- 
tions of  the  earth  at  the  time  of  the  matcing  of 
tliis  treaty,  forgery  was  looked  upon  as  one  ot 
the  subdivlBlons  of  Ihe  erintenfaln,  which  in- 
cluded forgery,  perjury,  the  alteration  of  the 
current  com.  dealing  with  fHlse  weights  and 
measures,  etc.  1  Bout.  L.  Diet.  411.  losup- 
port  of  this  view  it  may  be  noted  that  the  term 
corresponding  to  the  word  "forgery"  which  Is 
used  in  tiie  Spanish  draft  of  the  treaty  is  "  la 
faisiQcacioQ. 

It  certainly  does  not  appear  from  this  that 
the  Mexican  authorities  Inlcnded  to  be  bound 
In  tbe  Iresty  by  any  very  restricted  use  of  the 
word  "  forgery"  when  Uie  question  concerned 
an  offense  of  that  character  committed  In  Mex- 
ico. It  Is  for  an  offense  against  Heslcan  law 
that  the  prisoniv  Is  held  to  answer.  As  he  Is 
not  now  upon  final  trial,  but  tbe  only  question 
Is  whether  he  has  committed  an  offense  for 
wliich,  according  lo  this  treaty,  he  should  be 
,4071  extradited  to  that  country  and  there  tried, 
we  do  not  see  that  in  this  application  lo  set 
the  prisoner  at  large,  after  he  hat  been  once 
committed  by  an  ezamlulDx  court  havlDg  com- 
petent anUumty,  and  after  having  been  held  to 
answer  In  Hexfoo  for  tbe  olTense  charged,  that 
thb  cotirt  is  bound  to  examine  with  veir  crit- 
ical accurate  into  the  question  as  to  whether 
or  not  the  act  committed  by  the  ivlsoner  Is 
technically  a  forgery  under  the  common  law. 
Slq>eciallT  ia  this  so  when  the  wickedness  of 
the  act,  the  frandnlent  iateat  wtlh  which  it 
was  committed  eod  the  final  racceu  by  which 
the  fraud  was  peipetrated,  are  undoubted. 

But  we  are  not  satisfied  that  the  crime  of 
togeiy,  even  at  common  law,  fa  limited  to  the 
prodnctlon  by  means  of  a  pen  of  the  resem- 
2t8 


blanoe  of  some  man's  genuine  stgnatore  whicb 
was  produced  with  a  pea.  Thfa  view  of  tb» 
subject  would  exclude  from  the  definition  of 
Ibis  crime  all  aneb  instruments  as  government 
bonds,  bank  notes,  and  other  ot£gations  of 
great  value,  as  well  as  t^lioad  tickets,  where- 
the  signature  of  the  officer  which  makes  them 
binding  and  efiectual  b  impnaeed  upon  thevk 
by  means  of  a  plate  or  other  device  icproaent- 
ing  Us  genuine  dguature.  It  would  abo  ex- 
clude from  its  deflnitioD  all  such  ItutrumentB. 
charged  as  fotgeries  where  the  similitude  of 
the  dgner's  name  is  im>dnced  by  a  plate  used 
by  tbe  forger.  It  can  hardly  be  poasIUe  tbat 
these  are  not  forgeries  within  t&e  ddloltlon  of 
tbe  common  law;  and  if  they  an,  tbey  show 
that  It  Is  not  neceesair  that  the  name  wbfcl» 
appean  upon  Ihe  tabe  instrument  eball  be 
plaoed  thereon  by  means  of  a  pen  or  l?  the  ' 
actual  writing  of  it  In  etnipt,  but  that  the 
crime  may  be  committed  aa  effectually  If  it  fa 
done  by  an  engraved  plate  or  type  so  arranged 
aa  to  represent  or  fotge  the  name  aa  made  by  ' 
the  actual  use  of  a  pen.  It  Is  dlfBonlt  to  per-  ' 
celve  how  the  question  as  to  whether  the  for-  ■ 
gery  was  committed  by  prlntlug,  or  bj  slamp- 
Inp,  or  with  an  engravea  plate,  or  by  writing 
with  a  pen,  can  change  the  nature  of  the  crime 
charged. 

Sir.  Biahop  In  tbe  second  volume  of  hb 
work  on  criminal  law  discusses  thb  subject 
with  hia  usual  pbiloeophical  acumen.  He 
says: 

"Sec.  030.  Looking  at  the  writing  aa  a  lep- 
reeentation  addressed  to  the  eve,  reason  teacbea 
us  tbat  whether  it  Is  made  with  tbe  pen,  with  a 
brush,  with  printers'  type  and  Ink,  with  any 
other  Instrument,  or  by  any  oUier  device  what- 
ever— whether  it  Is  In  characters  which  stand 
for  words  or  in  characters  which  stand  for 
ideas,  in  tUe  English  language,  01  In  any  other 
language,— b  quite  immaterial,  provided  tbe 
representation  conveys  to  anv  uund  the  eub- 
Btance  of  what  the  law  requires  to  consUtuto 
the  writing  whereof  forgery  may  be  committed. 
This  statement  of  the  nocCrine  b  iu  broader 
terms  than  are  to  be  found  In  tbe  books,  yet 
there  b  DO  decision  contrat;  lo  what  Is  thus 
aaldj  and,  beyond  doubt,  the  tribunola  wilt 
bold  the  law  as  thus  stated  whenever  the  oc- 
casion requires. 

"Sec.  626.  Thus  Ur.  Hammond  remarks; 
"The  question  upon  this  branch  of  tbe  inquiry 
remains,  whether  seab,  or  rather  their  imprea- 
sioDS,  with  other  similar  subjects,  are  upon  & 
similar  footing  with  writings  [here  cmploylnE- 
the  word  in  its  restricted  eenie];  and  in  aft 
protjablllty  It  will  be  found  that  they  are, 
though  no  positive  authority  has  sanctioned 
this  nolion.' 

Thb  author  also  quotes  from  tbe  fifth  report 

'  the  English  Criminal  Law  Oommtadon, 
made  in  1840,  p.  69  «( itg..  In  which  fa  found 
tbe  following  Ungnage,  speaking  of  forgery: 

"Tiie  offense  extends  lo  every  writing  used 
for  the  purpoee  of  authentication;  aa  In  the 
of  a  win,  by  which  a  testator  ngnlflea  hla 
Intentions  as  to  the  dlqweition  of  hb  jnoperty. 
or  of  a  certificate  by  which  an  officer  or  other 
authorized  person  assures  otitenof  thetruthof 
any  fact,  or  of  a  warrant  t^  whldi  a  magfa- 
trate  signifies  hb  authori^  to  aneat  an  oflvad- 
Tbe  crime  b  not  fl«""»-<  to  the  faMflca- 
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aeala,  MamM,  and  till  ot.  _ 

diatinctlontnr  which  Om  trath  of  aoj  fact  fa 
anthcDticalea,  or  Qie  qnali^  or  genmiienMBof 
any  article  U  wamotecl;  aad,  coDseguentlj, 
wbere  a  part;  may  be  decdved  aod  d^rauded 
from  baTiDg  been,  hj  false  signa,  Induced  to 
gtre  credit  where  nom  waa  due." 
Wbile  tbe  views  of  comieel  for  the  prisooer 


boldiog  the  coDtnirf.  The  great  tDcrease  in 
the  use  of  priDtlngforallformBoflnalrunieiiia. 
Nch  as  deeds,  bonds,  tfcketa,  tokens  for  the 
payment  of  goods.etc,  bare  Beemed  to  demand 
that  where,  dther  by  tbe  common  law  or  by 
■tatnle,  such  instraments  are  required  lo  be  in 
writing,  tbe  term  "writing"  afaould  be  held  to 
include  printing  aa  well  as  script. 

In  Smskan  y.  Fatter.  &  Pick.  813,  reference 
was  made  to  the  provision  of  the  ConstltutloD 
of  the  State  of  UoasacbuBetts  which  declared 
tbat  "every  member  of  the  House  of  Bepreeen- 
tativea  shidl  be  choeen  by  written  votes."  A 
party  offered  his  ballot,  which  was  rejected, 
and  he  thereupon  sued  the  Inspector*  of  the 
dectlon  for  their  refusal  to  recefve  his  vote. 
Thev  declined  to  accept  it  upon  Ihe  ground  that 
tbe  ballot  wai  printed,  ana  was  not  therefore 
"written"  within  the  meaning  of  tbe  Gonstitu- 
tioD.  The  court  however.  In  a  very  weD  con. 
■Idered  opinion,  decided  tbat  tbe  printed  vote 
eame  witnin  the  meaning  of  tbe  law  requiring 
votes  to  he  in  writing. 

In  the  Bubseqnent  case  of  OmmMUMUA  .. 
Sa|p,  8  Gray,  441,  the  defendant  was  indicted 
for  forgery,  and  the  question  was  whether  tbe 
Initrument  which  be  preeeoted  constituted  a 
forgery  at  conunon  law.    Theoonrtsaid:      "" 

li  objected  tbat  the  crime  of  forger;' cann 

committed  by  comilerfeltine  an  instrument 
wholly  printed  or  engraved,  and  on  which 
there  h  no  written  aigoature  personally  made 
ly  thOM  to  be  bound.  The  queetion  Is  wheth- 
er the  writing,  the  counterfeiting  of  which  is 
forgery,  may  not  be  wholly  made  by  meaosot 
printing  or  engraving,  or  must  be  written  by 
the  pen  by  tbe  party  who  executes  tbecootract. 
In  the  opinion  of  the  court,  such  an  inatrument 
may  be  the  subject  of  forgery,  when  the  entire 
contract,  including  tbe  slgnslure  of  tlie  party, 
ha*  been  printed  or  engraved.  Tbe  cases  of 
forgery  geoeraOy  are  cases  of  forged  band- 
wriSng,  The  course  of  business,  and  the  ne- 
ceaddM  of  greater  fadlitiea  for  dispatch,  have 
iDtrodnced,  to  some  extent,  tbe  practice  of 
having  contracts  and  other  Instrumenta  wholly 
printed  or  engraved,  even  Including  the  name 
of  tbe  parCT  to  bebouitd,  •  •  •  It  baa  never 
been  conaidered  any  objection  lo  contracts 
required  by  the  Statute  of  Frauds  to  be  in 
wntlng  that  they  were  printed." 

Then  after  speaking  of  the  cases  in  which  a 
dgnalnre  made  \iy  the  pen  is  neoeesary  to  the 
execution  of  a  contran,  the  court  proceeds: 
"But  if  an  indtvldaal  oia  corporation  do  In 
fact  elect  to  put  Into  circulation  contracts  or 
Ixmda  in  which  the  names  of  the  contractlne 
partiea  are  printed  or  Utbographed,  as  a  subetl- 
tute  for  being  written  with  the  pen,  and  so  In- 
tended, the  ngnatuiea  are  to  all  Intents  and 
pnrpoeea  tbe  same  aa  if  written.  It  may  be 
more  difflcnlt  to  eatahUsh  the  fact  of  their  alg- 
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natures;  but  if  shown,  the  effect  is  tbe  same. 
Biich'being  the  effect  of  such  form  of  execu- 
ting like  coDtracls.  it  would  seem  to  follow 
that  anv  counterfeit  of  It,  In  the  similitude  ot 
It,  would  be  making  a  false  writing  purport- 
ing to  be  that  of  another,  with  the  intent  to  de- 
It  was,  therefore,  held  in  that  case  that,  al- 
though he  did  not  personally  aid  in  the  man- 
ual opemtloQ  ot  engraving  or  litbographlue 
the  muriouB  inslrument.  yetil  being  concedew 
tbat  it  ivaa  done  by  his^grocu ration,  the  defend' 


IS  responsible. 
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railroad  ticket,  and  the  applicability  of  tbe  de- 
cision to  the  matter  non  oefore  us  is  unqoee- 
tionnblc. 

The  cnse  of  Ptopla  v.  W\0Mrr,  4  Park.  Or. 
Bcp.  166,  Is  strikingly  like  the  present  one  lt> 
almost  every  particular.  There  the  prisonei 
bad  been  comtnitted  by  a  Justice  of  the  peace 
on  Ihe  prellmlna^  exominatloo,  upon  o 
charge  of  taring  In  bia  possession,  knowingly, 
counterfeited  notes  of  the  Austrian  NalioiiB} 
Bank,  with  Intent  to  defraud.  He  was 
brought  before  the  Supreme  Court  In  the  State 
of  New  York  by  a  writ  of  fiabM*  eorpui,  and 
thesame  question  which  is  raised  here  was  there 
presented.  It  was  said  that  every  part  of 
these  bank  notee  upon  which  the  dharge  was 
founded,  which  appeared  to  be  complete  and 
entirely  filled  up,  including  Ihe  signature  of 
the  cashier  or  director,  was  evidently  smlnt  or 
impression  from  an  engraved  plate.  Tbe  ar- 
gument was  there  pressed,  as  in  this  case,  tbat 
these  notes  could  not  be  forgeries  for  that  rea- 
son, nor  conld  they  be  the  subject  of  forgery. 
The  whole  question  was  very  fully  reviewed 
by  JiiJge  Sutherland  in  his  opinion,  in  which 
he  held  tbat  "the  word  instrument'  Includes 
not  only  'written  Instrumenta'  and  'writings,' 
but  also  engraved  or  printed  Instruments,  he-  t471) 
log  or  purporting  to  be  the  aa  of  another;  In- 
deed, all  and  every  kind  of  lostrument  by  the 
forging  of  which  any  person  may  be  affected, 
bound,  or  in  any  way  injured  in  bis  person  or 
property.  1  do  not  see  why  an  engraved  or 
printed  instrument,  or  an  engraved  or  printed 
name,  affixed  to  an  Instnmien^  by  a  person  is 
not  hia  act,  and  may  not  nurport  to  be  the  act 
of  another." 


cuatodyof  the  Hanbaltoawait  the  requisition  of 
the  HexScan  Government,  was  Justified,  and  Iht 
jvdgmejtt  sff  tM  Oireitit  Cburt  ^tmitting  the 
vrrit  0/ habeas  corpus  U  aeeordingtj/  qfflrmed. 


STATE  OF  WISCONSIN,  Ptf., 


<8eeS.C 

JuritdieUon  of  tvprem^  court — eorporatfon  it  a 
n'twen — suit  by  SaU— judicial  power— ^uiU 
for  ptnalliet—<;ffett  of  fvdgmentt—wUvrt  of 
action — arfflit  ^juriidietion — aeiionfor  jmr- 
atljf  far  faHur*  cf  iMttmuM  tompany  btfOe 


d  by  Google 


BopRziai  CouBT  ow  THB  Ukitkd  Statbb. 


L  Bjr  tb«  OOTNUtatfon,  thli  court  111 
cMlo&onof  lulnbroiiglit  Ityt,  State 
■em  of  uiQtherBtata,uidaf  oontrove 
two  BUtM. 

e.  A  corpontloD  orMUd  by  tt  State  _  _  ■^~~~  -. 
the  Bute,  within  tbe  meuiliiB of  tbaDrOTtalona ol 
tbe  Comnliution  and  Stetutca  of  tbe  Doited  8t>ta 
whiob  Oeaoatta ' " "^ "- 

t.  Tliemeretl 

ft  coDOliuiTe  tai ., 

wblohttila  court  tsautboriied  to  gianti 
•notber  Stale  or  ber  citlioiii. 

4.  Tbo  inuit  ot  JudloMI  power  wai  Dot  Intecdod 
toc<mfer  upoD  tbe  oo.irta  of  the  United  Stateaju- 
rladtotion  of  amiItorproBecuttonbyoneBtate.o( 
■uub  a  natorethat  it  oonid  nobon  tlie  acttled  [nrli)- 
4)lplea  of  DobliD  uid  taitemaaoDal  law,  be  eoter- 
talned  by  Qieludiciarr  of  tbe  other  State. 

i.  The  rule  UMt  tbe  oourtBotnooountryexeoute 
the  penal  law*  of  another  appllea  not  onlr  to  proa- 
eoutlotia  and  Mntenoea  for  orlmee  and  mbdemeaa- 
on,  but  to  all  Bulla  In  ftvor  of  tbe  State  for  the  re- 
coverjotpeouQiarrpeDaltieifor  aorvtolatloiiaof 
■tatnbga  for  tbe  piotMtlon  of  Its  rerenue.  or  other 
munlolpal  lawi,  an-*  to  all  judsmenta  for  luoh  pen- 
alUea. 

V.  nw  prOTliloiiB  ot  Um  OoDStltutlOD  and  of  the 
Act  of  Oonneai.  by  whkA  tbe  Judrmenta  of  one 
State  am  toMTe  faltb  sod  oiedlt  glveo  to  them  In 
another  State,  estabHib  a  nile  of  evidence,  rather 
than  ot  lurladlatloD ;  theydo  notaSeotUielurliaiiy 
tlOD  ot  tbe  oourtlu  which  the  judgment  !■  lendtzed 
or  ot  that  In  which  It  la  offerea  In  evidence. 

T.  Tbenatureof  acauaeof  actlDnltliotc^Huind 
br  reooverbif  Judgment  upon  It:  and  aoourf  to 
which  a  Judgment  to  presented  (or  enforaement 
muy  ascertain  whether  the  clelni  le  really  one  Ibat 
tbe  court  l>  authorlied  to  enforce. 

9,  Ttacoriirtaaljurtodlctlonot  thlscourtoveroon- 
bovetslea  between  a  iJlate  and  olUiecia  ot  an- 
other State,  or  of  a  forelirn  country  does  not  en- 
tend  to  a  ault  by  a  Stale  to  rerover  penaltlea  for  a 
breach  ot  her  own  municipal  law, 

0.  This  court  cannot  entertalD  an  orlrlual  action 
to  compel  BD  liiBuiance  corporation  of  one  State  to 
pay  to  another  Slate  tbe  amount  of  a  Judirment  r^ 
covered  by  tbe  latter,  for  a  penalty  Impoeeil  by  tia 
atatute  aaoa  «uoh  tn«uraaoe  oorporaUon  for  ddng 
tiualneaa  In  nicb  State,  wttbout  haTini  ent  depoa- 
ited  with  tbe  proper  offloer  of  the  State  the  mate- 
ment  of  lla  property  and  biulneaa  required  by  *uoh 


d  Mag  U,  1888. 

ACTION  of  debt  by  the  StaM  of  Wfscooaln 
against  a  corporation  of  LouiBinnn,  upon  a 
Judgment  recovered  bv  said  Stale  agaiaat  safd 
«orporBllon  for  a  penalty  imposed  \>j  the  stat- 
ute of  Wisconsin  upon  an  insurance  company 
of  another  State  for  dolne  business  in  that 
State,  without  having  deposited  in  the  office  of 
tbe  Slate  Commissioner  of  Insurance  the  an- 
nual statement  of  its  business  and  property  as 
Nqulred  by  such  statute.  The  action  is  an 
orlKlnal  one  commenced  in  llie  first  instance  in 
tbu  court.  Tbe  answer  sets  up  that  the  cause 
of  action  on  which  tbe  Judjnnent  was  recovered 
was  tbe  penaltv  above  mentioned,  and  alleges 
that  this  coDrt  baa  not  Jurif^iiclion  of  a  contro- 
versy of  this  nature  between  a  Stale  and  a  citi- 
len  of  another  Slate.  Tbe  plaintiff  demurred 
to  the  answer,  and  this  court  gave  judgment 
for  the  defendant  on  the  demurrer. 
Btatement  by  Mr,  Jii*tiee  Ora.7 1 
This  was  an  action  of  debt,  commenced  fn 
this  court  by  the  Stale  of  Wisconsin  against  a 
-Goiporation  of  Louisiana.  The  declaradon  was 
aa  follows: 

"  Tbe  idalntiS,  tbe  State  of  Wlaconaln,  and 
-OM  of  the 'Stales  of  the  United  States,  im>w 
.cornea  and  oom^aini  of  tbe  defendant,  tM  F^l- 
ican  Insurance  CompaDT  of  New  Orleani,  a  cot^ 
.  poration  duly  organised  and  existing  under  tbe 
lawsof  tbe  State  of  Louisiana,  In  a  f£a  of  debt: 


State  of  Wiflconain,  on  the  16th  day  of  8q»- 
lember,  In  the  ycorlBSS,  at  the  Connly  of  Dw^ 
In  tbe  said  State  of  Wisoonsin.  and  in  and  !»■ 
fore  tbe  Dane  Coun^  Gircnlt  Court,  in  Mid 
8lat«— (ucb  court  being  then  and  there  a  court 
of  general  juriadictioD  tmder  the  lawa  of  aaid 
State — and  by  the  ooiwideraUoD  and  judgment 
of  ttw  aaid  cmirt,  recorered  against  tbe  said  de- 
fendant,  tlie  said  Pelican  Inaurance  Company,  l*v«i 
a  ^dginent  In  faror  ot  tbesald  plaintiff  for  the  I 

sum  of  eight  tbonnnd  five  htmdred  dollaia  j 

damans,  together  with  the  further  mm  of 
fotty-flve  dollars  and  thirty-nine  cents  for  coela 
and  dlsbursentents,  amounting  in  all  to  the  sum 
of  dgbt  tbotuand  Ave  hundred  and  forty^ve 
dollua  and  tblrW.nine  cents;  which  aaid  Jndg-  ' 

ment  stUl  remams  in  that  court  in  full  force 
and  effect,  and  not  in  anywlae  modified,  re- 
versed, set  adde,  appealed  from,  or  olherwiBe 
vacated;  and  the  said  plaintiff,  the  said  State 
of  Wisoonsin,  hath  not  obtained  any  satiafao- 
Uon  upon  the  said  Judgment,  but,  on  tbe  con- 
trary, tbe  whole  thereof,  together  with  interest 
thereon  from  said  dale  of  such  Judgment,  ro- 
mains  wholly  unpeld  and  owlnfc;  wnereby  tut 
action  hath  accrued  unto  the  said  plaintiff,  tbe 
raid  State  of  Wisconsin,  to  demand  and  haTB 
from  and  of  the  said  defendant  tbe  said  sum  of 
eight  thousand  five  hundred  audforty-flvedol- 
lara  and  tbirtynine  cents,  with  interest. 

"  Wherefore  the  said  plaintiff,  tbe  said  State 
of  Wisconsin,  saitb  that  the  plaintiff  is  iujuied 
and  bath  nuttined  damage  to  the  said  amonnt 
of  eight  thousand  five  hundred  and  for^-flve 
dollan  and  thir^-nine  cents,  with  interest,  and 

OiBrefnrn  It  lirlnira  thill  anft  " 


which  showed  uiat  it  was  rendered  on  default 
of  the  defendant,  after  service  of  summons  oa 
three  persons,  each  of  whom  was  stated  in  the 
offlcei^s  return  to  be  a  resident  and  a  citizen  of 
Wisconsin  andan  agent  of  tbe  defendant,  upon 
a  complaint  alleging  that  tlie  defendant  had 
done  busineas  in  tlie  State  for  thir^  months, 
without  having  Itadf,  or  by  any  officer,  agent 
or  other  person  in  its  behalf,  prepared  or  de- 
posited in  the  office  of  the  commissioner  of  in- 
surance of  tbe  State  annual  statements  of  its 
business,  as  required  by  the  provision  of  eeo- 
tion  1920  of  the  Revised  Statutes  of  Wisconsin. 
and  that  the  defendant  tiad  thereby  become  in- 
debted to  tbe  plaintiff  in  the  nun  of  $10,000, 
according  to  tnat  provision. 

By  that  section  of  the  Reviaed  Statutes  of 
Wisconsin,  It  is  enacted  that  the  president  or 
vice  president  and  secretary  of  each  Are  insur- 
ance corporation  doing  business  in  the  Slate 
shall,  annually,  within  the  month  ot  January,  C**'] 
prepare  and  deposit  in  the  office  of  tbccommia. 
sioner  of  insurance  a  statement,  verified  by 
their  ooths,  of  the  business  of  tbe  corporation 
during  the  year,  and  of  the  condition  thereof 
on  tbe  8Ist  day  of  December  then  next  preced- 
ing, exhibiting  various  items,  enumenUed  in 


any  other  items  or  facta  which  u 
er  of  insurance  may  require,  and  that  "for  any 
falhire  to  make  and  d^xtstt  soob  annual  sUie- 
menl,  or  to  pnmiptly  re^  in  wiitln(  to  aaj 
inquiry  addreaaed  by  the  oomnMoMr  of  la- 
1S7  V.  8. 


^-Goc^l 


WucoHBiK  V.  PouOiUf  Iks.  Co.  or  Nxv  Oklbasi. 
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relstloii  to  the  budnns  of  anj  rach 
~   "-  for  wUlfnllj  making  anv  falM 

■- -— ->,   corporator     - 

ill  false  sWtei 
ahall  forfeit  five  liundred  dollars,  and  for 
lecting  to  file  •acli  anaual  aiaumeDt  aa  aaai- 
tional  Hts  hnndred  dollan  for  eveir  month 
Ibst  sucb  coiporation  sbali  coattnue  tDereaftcr 
to  tnoMtct  aoT  Inaurance  buainesa  in  thia  Stale 
until  nch  statement  be  Oled." 

Bj  the  Statute  of  Wisconsin  of  1885,  chap. 
893  (ffblcb  took  effect  April  12, 1886),  g  1,  It  is 
"made  Ibe  dutj  of  tbe  comml^oner  of  Insar- 
BDce  toprosecute  to  final  judRment,  tn  tbe  name 
of  tbe  State,  or  to  compromJse,  settle  or  com- 
ponnd,  every  forfeiture  incurred  by  an  Insur- 
ance corporation,  by  its  failuie  to  comply  with, 
or  for  Its  violatloQ  of,  anT  law  of  the  Slate,  of 
which  he  may  be  credibly  informed;"  and  by 
^  3,  "one  ball  of  every  sum  collected,  paid  or 
received  by  virtue  of  §  1  of  thia  Act  snail  be 
paid  into  tbe  state  trewiur,  and  the  remainder 
•ball  belong  to  the  commualoner  of  inHurance, 
who  aball  pay  ttll  expenses  incurred  In  proeo- 
Cadng  all  bcUoob  brought  to  enforce  tbe  pay- 
ment ot  such  forfdturas,  both  in  and  out  of  the 
State,  and  Hhall  pay  all  expennes  Incident  to  the 
collection  of  such  forfeitures." 

In  ihe  present  action  in  this  court,  the  de- 
fendant filed  seTeral  pleas,  tbe  first  of  which 
was  aa  follows; 

"The  defendant  la  a  dvU  corporation,  organ- 
ized under  the  terms  of  the  Bevised  Statutes  of 
Ihe  Stale  of  LouislanB,  sections  6S8~68S,  both 
Inclusive,  and  ii  aathorized  to  effect  Are  Insur- 
BDCM,  and  is  subject  to  suit  and  required  lo  de- 
(ermine  Its  domicil  tn  tbe  dty  aforesaid,  and  to 
niaintuia  and  designate  an  officer  of  that  Com- 
pany to  receive  there  citations  and  other  ludl. 
dal  writs  and  notices.  This  duty  baa  been 
[olfiUed  from  the  date  of  the  organization,  and 
the  charter  of  the  Company  has  been  recorded 
and  published,  as  those  ataiutee  require,  in  the 
ofDoe  of  the  recorder  of  mortgages  and  a  city 
pMier,  for  the  time  defined  in  the  statute.  No 
ottaet  deeiBostlon  has  been  made  or  required  of 
the  defen£uit.  The  section  alx  hnndred  and 
^bty-senn  ot  (he  Revised  Statutes  of  the 
Upited  StUea  deflnes  the  original  Jarisdlction 
of  this  coort,  and  deslKnates  aa  snbjecta  for  the 
exandse  of  Uutt  JurisiuctioD,  where  a  State  is 
tbe  ocHnplafaiant,  dtizeos  of  States  otha  than 
of  the  plalntiS  or  complainant;  and,  that  there 
should  be  no  enor  <m  the  subject,  tbe  first  sec- 
tion of  the  Fonrteenth  Amendment  to  the  Cott- 
■titntlon  of  the  United  States  exactly  describes 
sH  of  those  who  an  ddzens.  Tbey  are  natural 
persons  bom  or  natuialized  witbfn  the  limits 
ot  the  TJnlted  Statea;  and  having  a  residence  In 
any  State  determines  the  StsM  b  which  he  may 
Itave  privilege  or  immuDilyasadtizen.  More- 
over, the  complaint  ot  the  plaintifl  discloaes 
that  lUs  defendant  Isaflre  Insurance  company, 
witbont  pollticsl  character  or  interstate  re4- 
Clone,  and  had  its  origin  and  domicil  in  New 
Orleaos,  and  that  the  said  Corporation  had 
offended  the  State  of  Wlsooustn  by  imputed 
ftnd  allMed  disobedience  or  Inattention  to  her 
Btatnte  uws,  sod  had  Incurred  heavy  forfeit- 
nics  and  peoaltles.by  such  offenses  lo  the  sum 
Mated  in  the  demaua,  and  for  tbe  collection  of 
vrbldi  flttes  and  forfeitures  this  suit  has  been 
commenced  In  this  court.  But  the  defendant 
187  0.  S.        U.  8..  Book  Da 


saya  that  the  statnto  of  the  United  States,  above 
dted,  further  defines  tbe  cause  tor  (he  eierdse 
of  original  Jurisdiction,  that  the  controversy 
should  be  ofa  dvil  nature.  It  excludes  from 
coenlzanee  of  this  court  tbe  punitive  statutes 
and  divers  litigatlonBarlBlngoutof  the  Internal 
and  peculiar  or  peavish  regulations,  accompa- 
nied with  fines,  forfeitures  and  arbitrary  ei- 
actions,  which  a  Slate  may  Impose  upon  dtl- 
sens  or  corporations  of  other  States  from  ajust 
cause,  or  from  caprice  or  captiousnesa.  The 
controversy  must  be  of  a  civil  nature,  and  not 
of  the  puDiIivenalure,Ba  shown  by  this  record. 
Wherefore  this  defendant  submits  lo  this  court 
that  the  complaint  of  Uiia  plaintiif  does  not 
show  a  cause  within  the  original  juiisdlctionot 
the  court,  nor  within  the  terras  of  the  statutes 
of  the  United  Stales." 

To  this  plea  the  plaintiff  Sled  s  general  de- 
murrer, upon  which  the  case  was  set  down  for 
argument. 

Metit.    Saauel    SkelUlMtrE«r.  /.    M. 

Wilton  and  H.  W.  Chjntowth,  for  plaintiff: 
The  plea  is  bad  forduplldty  or  multifarious 

BJuid*  Idand  v.  MattaehoKlU,  89  U.  8. 14 
Pet.  an  (10:428>;  Lord  v.  Ti/Ur,  14  Hck.  164; 
Dunningv.  Oan.li  Haas.  1G7;  SooperY,  JA- 
Uim,  22  Hck.  260. 

The  present  action  Is  in  no  sense  penal. 

BtAfe  Y.  Witkint.  26  U.  S.  1  Pef.  893  (7:81^; 
Pennington  t.  Oilmn,  B7  U.  8,  16  How,  65  (l4: 
847);  Freem.  Judg.;  Jo/in«>nv.  fluifcr.aiowa, 
685;  Taylor  v.  Root,  4  Keyes,  385;  ThattAtrt. 
Oammon,  12  Haaa.  SA3;  Renter  v.  BrotktBOjf, 
I  Ohio,  269;  iTidiatia  v.  Hamer,  21  Iowa,  870; 
ffraJj/v,  Eoot.  11  Pick.  890, 

This  Corporation  isacitizea  of  another  State, 
within  section  3.  article  8,  and  section  687  of 
tbe  Revised  Statutes. 

Pavl  V.  Virginia,  75  U.  8. 8  Wall  178  (l»i 
859);  Louimlie.  0.  A  C.  R.  B.  Ua.  v.  LeUon.  48 
U,  8.  2  How,  497  (11:  868);  MartliaU  v.  IkUti- 
mart  ii  O.B.  R.  Oa.  67  V.S.  16  How.  814  (14: 
968);  Oavinffton  Draabriitae  Cb.  v.  Shepherd,  61 
D. 8. 20  How. 288  (16:8IW);  Ohio  AM.  R.R. 
Oo.  V.  WhtOer,  66  U.  8.  1  Black,  297  (17:  133); 
NaUonat  Steamthip  Cb.  v.  Tuffman,  106  U.  8. 
ISO  (27*8);  Penntglvania  v.  marling  <t  B. 
BridM  Co.  64  U.  8. 13  How.  618  (14:249);  ITif- 
eoiuin  V.  I}ulutA.  96  U.  8.  879  (24:668);  iVnn- 

«lvania  v.  Quitktaver  Min.  Oi>.  77  U.  S.  10 
aU.  558  (19:908);  Neu  Eiiwland  Mat.  L.  In*. 
Co.  T.  Woodworih,  111  U.  S  146  (38:881);  La- 
fayetu  Int.  Go.  v.  French,  59  D.  S.  18  How.  404 
(16:461);  Baltimore  <£  O.R.R,  Oo.  v.  £hrri». 
TO  U.  S.  12  Wall.  66  (80:864);  J&  parU  8M- 
Unberotr,  96  U.  8. 869  (21:868);  BalUmore  <C  O. 
B.  S.  Oo.  r.  KoonU.  104  U.  8.  5-10  (28;648, 
644);  St  Clairr.  Got,  106  V.  8.  8B0  (37:223). 

A  corporation  of  one  Stale  doing  buajness  in 
another  8tBte  is  suable  where  its  business  Is 
done,  if  thelaws  makeprovislDD  to  that  effect 

LafayttU  Int.  Co.m.  French.  69  U.  8.  IB  How. 
404  (16:461);  Baltimore  <£0.  B.  B.  Qi.y.  Bar- 
rit,  TO  U.  S.  13  Wall.  66  (30:854). 

Mr.  John  A.  Cunpball.  for  defendant; 

Section  687  of  the  Revised  Statutes  ot  the 
United  Stales  Invests  this  court  with  original 
lurisdiction  of  controversies  ot  a  dvil  nature, 
between  a  Stale  and  dtiieas  ot  other  States  ca 
aliens. 
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SuFRBitB  CorsT  or  THE  Dnitbd  Statu. 


OOT.   ' 


OUi&>In»  t.  Otergta,  3  U.  S.  9  DaU.  419  (1: 

In  k  case  between  s  Slate  and  Its  dtizens  In 
wlilcb  a  Bute  Is  eafordng  ita  penal  laws,  the 
■npreme  court  unnot  lake  oiiclnal  juriadlctlDn. 

Vi^L_ iT.> '-j^   -inn  cr  a  nrh^K-a  mtA  /k. 


CoAmi  t,  Virsinia.  IB  U.  S.  8  Wheat  284 
251);  fiouibm  t.  Jtfoors,  IS  TJ.  B.  8  Wheat  488 
(4:428)1  JlacpuWeaT.OiMet,  8  U.  B.8DaI1.4«7 
{1:^1  U.  8.  T.  Lathrop,  17  Johns.  4;  Halaay 
■  T.  3f<;£ain,  12  Allen,  4^;  Firtt  Ifat.  Bank  t. 
Price,  88  Md.  487;  Dam  *.  Dane  Mfy.  Co.  14 
Gray,  488;  DuJfU*  t.  «a(«,  7  Wis.  673;  Flailt 
v.  Conn,  109  U.  S.  871  {27;96e);  WharL  Conf. 
L._8  888;  Taylor,  Law  Corp.  764  766. 

Penal  laws  of  foreign  countries  are  Btrictljr 
local. 

Btorr,  Confl.  L.  gg  619-62];  Weatlake.  In- 
tern at  L.  g  408. 

The  Itx  loci  must  needa  fovem  all  criminal 
Jurladictlon,  from  the  nature  of  the  thing  and 
the  purpose  of  the  Jurisdiction. 

Foelix,  Droit  IntemaL  g  MB,  p.  S72;  1  Mar- 
tens. Coura  de  Pub.  Droit,  104;  3  Calvo,  Droit 
Int  81S,  §g  1IS2  11B2. 

Penal  laws  have  no  extraterritorial  force. 

WharL  Confl.  L.  3d  ed.  Jg  888,  666,  4;  Dt 
Brimont  t.  Ptnniman,  10  Blatchf.  436;  Com- 
mimvKaUh  t.  Oreen,  IT  Mass.  SIS;  Bill  v.  An- 
tUr.  28  Pa.  820;  Binu  t.  Bimi,  78  N.  Y.  466; 
CampbOl  T.  StaU,  38  Ala.  44;  Miller  t.  WMte, 
BOK^Y.187. 

The  ttatuta  upon  which  the  plaintiff  in  thli 

oonrt  recovend  iU  Judgment  m  lU  court  of 

D  b  ■  penal 


.  1  by  the  State  of  Wiscondn  In  ons  of 
her  own  coorte  against  the  Pelican  Insurance 
Company,  a  Loaudana  coiporation,  for  penal' 
ties  Impoaied  by  a  statute  of  WUconaln  for  noi 
tUTl  making  ntnnu  to  the  Insurance  commlsaioner 
(d  Qie  8tat^  u  required  by  that  statote.  The 
toadlng  question  argued  at  the  bar  Is  whellm 
ancih  an  action  is  wlthb  the  original  Jurisdic- 
tion of  this  conrt. 

Tbe  crooDd  on  which  the  Jurisdiction  is  in- 
TiAed  u  not  the  nature  of  the  cause,  hot  tbe 
character  of  tbe  parties,  the  plaintiff  bdng  one 
of  the  States  of  the  Union,  and  the  defendant 
a  corporation  of  another  of  those  States. 

The  Ctmstttution  of  tbe  United  States,  as 
(Vigfaially  established,  ordains  in  art  S.  sec.  3, 
that  the  Jndlda]  power  of  tbs  United  States 
■hall  extoid  "to  controversies  between  two  or 
more  States,  between  a  State  and  citisens  of 
another  State,  between  citizens  of  diffoent 
States,  between  citizens  of  the  same  State  claim- 
ing lands  under  grants  of  different  States  and 
between  a  Slate,  or  the  citizens  thereof  and  for- 
eign States,  dtizens  or  subjecls;"  and  that  in 
aU  cases  'In  which  a  State  shall  be  party"  this 
conn  shall  have  original  Jurisdiction.    Tbe 


cnted  against  one  of  the  United  Stales  bj  < 
tens  of  another  State,  or  by  dtlzena  or  subjects 
of  any  foreign  State. 
By  the  Cwatltution,  therefore,  this  court  has 


lal  Jurisdiction  of  suits  brought  hya  State 
Bt  dtizens  of  another  Stale,  as  wdl  as  of 
sTersies  between  two  Ktates;  and  it  is  well 
settled  that  a  corporation  created  l^  a  Slate  is 
a  dtlzen  of  the  State,  within  the  meaning  of 
those  prorlalona  of  the  Constitution  and  Sta^ 
utes  of  the  United  States  which  d^ne  the  Ju- 
rladiction  of  tbe  federal  courts.  Eania*  Pae. 
R.  Co.  V.  Atehitm.  T.  A  8.  F.  B.  Oo.  113  U.  8. 
414  [28:7941;  Paul  v.  ViTyinia,  8  WaU.  168. 178 
[19:307,  Sfi»l;  Penmyltania  t.  Whtding  &  B 
Brid^  Co.  18  How.  018  [14:349]. 

Yet,  notwithstanding  the  comprehensiTe 
words  of  the  Constitution,  the  mere  fact  that  a 
State  Is  tbe  plaintiff  is  not  a  coodusive  test  that 
tiie  controversy  is  one  in  which  this  court  Is 
authorised  to  grant  relief  aealnst  another  State 
or  her  dtizens;  and  a  conalaerHtion  of  the  cases 
In  which  it  baa  heretofore  had  occasion  to  pass 
pon  the  construction  and  effect  of  these  pro- 
[eicns  of  tbe  Constitution  mav  throw  light  oo 
tbe  determination  of  the  question  before  us. 

As  to  "  controversies  between  two  at  more  i 
States:"  The  most  numerous  class  of  wbicb 
this  conrt  bas  entertained  Jurisdiction  Is  that  of 
controversies  between  two  States  as  to  the  boun- 
daries of  tbelr  territory,  such  as  were  deter- 
mined before  the  Revolution  by  the  King  in 
council,  and  under  tbe  Articles  of  Confeoer^ 
tlon  (while  there  was  no  natloaal  Judiciary)  by 
committees  or  commissioners  appointed  t^ 
Congreea  Story,  Const  jj  1681 ;  Sm  Jarteyv, 
JftMTw*.  8  Pet  461  [7:741);  8.  0.  6  Pet  284 

Srl37];  6  Pet.  828  [8:414J;  Rhode  liland  v. 
tMochutetU.  IS  Pet  607,  734,  736,  769  [0: 
1288,1360. 136S,  19741;  8.  0. 18Pet  28  [10:41]; 
14  Pet  210  [10:438];  15  Pet  388  [10:721];  4 
How.  S91, 626111:1110,1183];  JftiHoaWv./ouki, 
7  How.M0JlS:861],  and  10  How.  1  [18:808]; 
PiM-Ato  T.  Georgia,  17  How.  478  [15:1811;  Ala- 
bama  v.  Oeorgia,  38  How.  DOG  rie;0B8t;  Vir- 
ginia V.  Wat  Virginia,  11  WsD.  89  nW^rj; 
ifimvri  y.  EentniAy,  Id.  89G  [W'.liei.  See 
also  Georgia  t.  Stanion,  6  Wall  00,  73,  "78  [18: 
731,  788,  734], 

The  hM^  of  reports  contain  but  few  othes 
oases  In  which  the  aid  of  this  court  has  been 
inv<^ed  In  controversies  between  two  States. 

In  Fouiltr  T.  lAvdtgi  and  Povitr  v.  MiUer, 
actions  of  ejectment  were  pending  In  tbe  Cir- 
cuit Court  A  tbe  United  States  for  the  District 
<tf  Connecticut  between  private  dtizens  fw 
lands  onr  which  the  States  of  Connecticut  and 
New  York  both  claimed  Jurisdiction;  and  a  writ 
of  etrtitrari  to  remove  those  actitms  into  this 
conrt  as  belonging  exdndvely  to  Its  lorlsdlction 
was  refmed,  Mcuise  a  State  was  ndther  nomi- 
nally nor  substantially  a  parly  to  them.  8  Dall. 
WTl^ese].  Upon  a  bill  in  equl^  afterwanla 
filed  in  this  court  Irr  tbe  State  of  New  York 


Junction  prayed  for,  because  the  State  of  Hew 
York  was  not  a  party  to  them,  and  had  no  sucl> 
Interest  In  their  deciidon  as  would  support  the- 
bllL  Jr#u  7ork\.  Ooniuefiout,  4  Dall.  1,  8  [U 
Tiq. 

This  conrt  has  dedined  to  take  Juilsdictioik 
of  sulta  between  Btatas  to  coimwl  the  perlonn- 
ance  of  obligations  which.  If  the  States  hai 
been  Independent  nations,  could  not  have  beer, 
enforced  Judicially,  but  only  through  the  po- 
liticaldepartmenUofthdrgovemmeoM.  Thus, 
I27TI.R- 


Vactaum  v.  P^lioas  Im.  Uo.  or  Nsv  Ohleahk 


in  £«it(ual«  T.  2)«nnta>n,  M  How.  WlW^TVt], 


inal  JurialictioD  for  a  trrit  of  mandamus 
Gonrnor  of  Ohio  to  compel  bim  tc  nurender  a 
fugitiTe  from  justice,  this  court,  wliile  taoldiog 
tbat  the  caM  wu  ft  coDtroTenj  between  two 
BtatM,  decided  tbat  It  bad  no  aulboritjr  to  grant 
the  writ.  And  in  2fw>  Uampthire  v,  £imi»tana, 
ud  2fae  York  ■w.  L<»iitiana.  108  U.  8.  76  [37: 
056],  it  was  adjudged  that  a  State,  to  whom, 

Eureiunt  to  her  statutes,  some  o(  lier  citizens, 
nlding  bonds  of  another  State,  had  assigned 
them  in  order  to  enable  ber  to  sue  on  and  col- 
lect them  for  tbetjenefli  of  the  asslgoors,  could 
Dot  maintain  a  suit  against  the  other  State  in 
Ibis  court  SnaiaoOKerokftlfaiiohi.  Oeorgia, 
B  Pet  1,  M,  38.  51,  76  [8:80,  82,  84,  48,  611. 
Id  Smith  Can^ina  t.  Oeifrma  08  U.  B.  4  [3U: 
T82],this  court,  speaking  \if  Mr.  Juttia  Strong, 
left  the  questioD  open,  whether  "a  State,  when 
luing  in  this  court  for  the  prevention  of  a  nui- 
nnce  in  a  navigable  river  of  the  United  States, 
muat  not  aver  and  abow  that  It  will  sustain 
some  special  and  peculiar  injur;  therefrom, 
such  ta  would  enable  a  private  peiBon  to  main- 
tain a  ilmiUr  action  Id  another  court;"  and  dls- 
mtased  the  biU,  because  do  unlawful  obetruc- 
ttoD  ol  navigaboD  was  proved.    P.  14  (78fiJ. 

As  to  "controveraiea  oetween  a  State  and  the 
dtizens  of  another  State:"  The  object  of  vest- 
ing in  the  oouria  of  the  United  States  JuHsdlc- 
tion  of  suits  bj  one  State  against  the  dlizeuB  of 
BDotber  was  to  aiable  such  controverslea  to  be 
detcnntned  by  a  natlona]  tribunal,  and  theieh; 
to  avoid  the  partiality,  orauapicion  of  partiHiitj, 
which  might  exist  If  the  plaintiff  SUte  were 
compellea  to  resort  to  the  courts  of  the  State  of 
which  Ibe  defendants  were  ddzens.  Federal- 
ist, No.  80;  Obi^  Jiutiee  Jaj,  In  OkUuilm 


dal  power,"  and  was  not  intended  to  confer 
opon  the  conits  of  the  United  States  Juriadlc- 
tloo  of  a  mlt  or  proaeontton  by  the  one  State. 
of  loch  a  nature  tbat  It  could  not,  on  the  settled 
[■liictplea  of  public  and  tntematlotial  law,  be 
estertaloed  t^  the  Judidaiy  of  tJM  other  State 
atalL 

By  tlw  law  of  England  and  of  the  United 
BtaUi,  the  penal  laws  (rf  a  coontry  do  not  reach 
beymd  ttsown  territory,  except  when  extended 
by  exprcM  treaty  or  statute  to  oSensee  com- 
mJllea  abroad  by  its  own  citizens;  and  they 
most  be  administered  Id  its  own  courts  only, 
rsooi  '■'^  cannot  be  enforced  by  the  coorta  of  another 
'        '   eoontry.    Wheat  Inlernat  L.  8th  ed.  §§  118, 

Ohi^JvMet  Harshall  stated  the  rule  in  the 
moat  condensed  fonn,  as  an  Incontrovertible 
maxfan:  "The  coorts  of  no  country  execute  the 
penal  laws  tA  aoother,"  Tbt  Atildopt,  10 
Wheat  W,  138  [6:368,  %31. 

The  only  caiea  In  wbldi  the  courts  of  the 
United  Stataa  hare  entertained  eolU  tn  a  foi^ 
eln  State  have  been  to  enforce  demands  of  a 
strictly  cMl  nature.  7A«  Samhin,  11  Wall 
]«4  [tiOdST];  ffitw  t!f9pain  t.  iHtor,  2  Wasb. 
4a0.aadFal.ao.  !S17;276.  The  case  of  T^Ae 
1  was  a  nwl  in  admiralty,  fllad  by  the 
ipanv  of  the  French,  and  prosecuted  by 
tbe  FTendi  BapaUlc  after  Us  deposidon,  tore- 
coffer  damogM  tor  a  eoniBlan  between  an  Amer- 
129  V.  8. 


lean  ship  and  a  French  transport;  and  Xr.  Jtia> 
tkt  Bradley,  delivering  the  JuditmcDt  of  thli 
court  Bustan^ng  the  suit,  sfiid;  "A.  foreign  sov- 
ereign, as  well  as  any  other  foreign  person. 


who  has  a  demand  of  a  c'.vll  n 


re  against  auy 


Oliur,  although  a  suit  to  recover  duties  im< 
posed  bv  the  revenue  laws  of  Spain,  was  aot 
foundea  upon  those  laws,  or  brought  agaiuat  a 
person  who  hnd  broken  them,  but  was  in  tb<j 
nature  of  an  action  of  assumpsit  a^nst  other 
persons  alleged  to  be  bound  by  their  own  con- 
ttact  to  pay  the  duties;  and  the  action  failed  be- 
cauBB  no  express  or  implied  contract  of  th;  de- 
fendants was  proved.    Pet  O.  C.  380~20U. 

Tbe  rule  that  the  courts  of  no  country  ex- 
ecute thepeoal  lawsof  another  applies  not  ouly 
to  prosecutions  and  seetences  for  crimes  and 
misilemeanors,  but  to  all  suits  In  favor  of  the 
Slate  for  the  recovery  of  pecuniary  penalties 
for  any  violaliou  of  statutes  far  tbe  protection 
of  Its  revenue,  or  other  muiklcipat  laws,  and  u> 
aJI  Judgment!  for  such  penaltieB.  It  this 
were  not  so,  all  that  would  be  oecessaiy  to 
give  ubiquitous  effect  to  a  penal  law  would  be 
to  put  the  claim  for  a  penalty  Into  tbe  sbapeof 
a  Judgment.  Whart  Confl.  L.  ^  888;  West-  rSSll 
lake,  lotcmat  L.  1st  ed.  g  888;  Pinott,  For- 
elgn  Judg.  30B,  210. 

Lard  Karnes,  In  his  Prindplee  of  Equity, 
cited  and  approved  by  Jfr.  JtuHet  Story  ui  lui 
Commentaries  on  tbe  Oonfllct  of  Lawa,  after 
bavingaaid,  "Tbe  proper  place  for  panlahment 
■--'--  ••--  --■-    fecc    -'-'^     -^ 


Blorr,  Confl.  L.  §.. 

It  It  true  that  If  tbe  protecntkm  In  thecomts 
of  one  conntiT  for  a  violation  of  tta  munlclpsl 
law  is  in  ram.  to  obtain  a  forfeiture  of  tpeatc 
proper^  wltbln  its  JuriadicMon,  a  Judgment  of 
forfeiture,  rendered  after  due  notice,  and  vest- 
ing tbe  title  of  the  property  in  the  State,  will  be 
recognlied  and  upheld  in  tbe.oourtB  of  any  other 


UlliMSl;  Sudim  v.  Ovtitier,  Id.  208  [2: 
nasi;  Bradknet  t.  Jfeptviu  Int.  Ot>.  S  Sumn. 
SOO,  606;  Piggott,  Foreign  Judg.  264.  But  the 
recognltloa  of  a  vested  tttle  in  property  is  qulto 
different  from  Iheenforcement  of  aclalm  lora 
pecuniary  penalty.  In  the  one  cose,  a  com- 
plete title  In  tbe  property  has  btea  acquired  by 
tbe  foreign  Judgment;  In  tbe  other,  further  Ju- 
dicial action  is  sought  to  compel  Uie  payment 
by  the  defendant  to  the  plaintiff  of  money  In 
which  the  plaintiff  has  not  as  yet  acquired  any 
apeciOc  right 

The  ap^cation  of  the  rule  to  the  courts  of 
the  several  States  and  of  tbe  United  Stales  la 
not  affected  by  the  provldons  of  the  Constitu- 
tion and  of  the  Act  of  Congren,  bv  which  tlw 
JidgmeniH  of  the  courts  of  any  State  are  to 
Bve  sui  b  faith  and  credit  given  to  them  In 
every  court  nlljiln  the  United  Stetei  aa  tber 
have  t^  law  ac  usafa  In  the  State  In  wbleo 
2M 


^Qj-SOO 


ScTBKim  CousT  or  thm  Umitbd  SrATia. 


Ocrr.  Term. 


tber  wen  nndored.  Coiut,  art  4,  aec  1:  Act 
Vba  Se,  vm,  chap.  11, 1  Stat  at X.  122;  Rer. 
Stei.  gOOB. 

Those  pntTtaloiia  Mtabllih  a  role  of  eridence, 
rather  Uun  of  JariadtcUon.  While  thejr  make 
the  record  of  a  Judpooit,  rendered  after  due 
notice  la  one  State,  concluslTe  eridence  in  the 
courtsof  another  State.  (V  of  the  United  Btatea, 
of  the  matttf  adjndgea,  they  do  not  aftect  the 
Jurisdiction,  either  of  the  court  In  which  the 
judgment  la  rendered,  or  of  the  court  in  whldi 
it  ia  offered  in  eridence.  Judgments  recovered 
In  one  State  of  the  Union,  when  proved  in  the 
courts  of  another  ffovernment,  whether  State  or 
national,  wttbln  ttie  DDll«d  States,  differ  from 
judgments  recOTered  In  a  foreign  oountr;  In 
no  other  respect  than  in  not  belne  re-examlDable 
on  their  merits,  nor  Impeacliable  for  fraud  in 
ohtalnlnK  them,  if  rendered  l^  a  court  luring 
jurisdicoon  of  the  cause  and  of  the  parties. 
mtOtu  V.  DMejfAm,  IIS  U.  &  1,  4  [2»:585, 
8M.] 

In  the  words  of  Mr.  Juttkt  6toTj,  dted  and 
approved  by  Mr.  Jvttiee  Bradlev  speaking  for 
this  court,  "The  Constitution  did  not  mean  to 
confer  any  new  power  npoQ  the  States,  but 
simpl*  lo  regulate  the  effect  of  their  acknowl- 
edged jurlsdlciion  over  peraoDS  and  things 
withtn  their  terriCorv.  It  did  not  make  lEe 
judgments  of  other  States  domegtlc  Judgments 
to  all  Intents  and  purposes,  but  only  gave  a 
general  validitj,  faith  and  credit  to  them  ss 
evidence.  No  execution  can  isaue  upon  such 
judgments  without  a  new  suit  in  the  tribuoala 
of  other  States.  And  thev  enjoy  oot  the  right 
ofpriority  or  Hen  which  they  Have  in  the  State 
where  they  are  pronounced,  but  that  only 
which  the  kx  fori  gives  to  them  by  its  own 
laws  in  their  chamcter  of  foteign  juogments." 
Story,  Confl.  L.  §  609;  Thompton  v.  Whitmaw, 
IS  Wall.  407,  m,  468  [21;  897,  S99.] 

A  judgment  recovered  In  one  State,  as  was 
said  by  Mr.  Jvttiea  Wsyne,  delivering  an  ear- 
lier judgment  of  this  court,  "does  not  carry 
with  it,  into  another  Stale,  the  efficacy  of  a 
ludgment  upon  property  or  persons,  lo  be  en- 
forced by  eiecntion.  To  give  it  the  force  of  a 
Judgment  in  another  State,  it  must  be  made  a 
udginent  there;  and  can  only  be  executed  in 
thelattet  aaits  laws  may  permit."  VeStmovlt 
T.  Gohm,  18  Pet  813,  m  [10: 177   I8S.] 

The  essential  nature  and  real  foundation  of 
a  cause  of  action  are  not  changed  by  recover- 
ing judgment  upon  it;  and  the  technical  rules, 
which  regard  the  ori^al  claim  as  merged  In 


e  judgment,  and  the  judgment  as  Implying 

pronuse  by  the  defendant  to  pay  it,  do  not 

preclude  a  court,  to  which  a  Judgment  is  pre- 


sented for  afOrmatlve  aciioo  (while  it  cannot  go 
behind  the  judgment  for  the  purpose  of  exam- 
inii^  into  ue  validity  of  the  claim),  from  as- 
cerlaining  whether  the  claim  Is  really  one  of 
Bucb  a  nature  that  the  court  Is  authorized  to 
enforce  It.  Louiiiana  v.  Jftio  Orleant,  lOfl  U. 
8.  285,  288,  2B1  [27: 93ft-9381;  Louitiana  v. 
gt.  Martin'!  RiruA,  111  V.  8.  716  [38:8741; 
OAosfl  V.  OurtM,  118U.  8.482,464  [28:1088, 
10421;  Boynbm  v.  Baa,  131  U.  8.  457,  486 
[80:  MB,  M6j. 

The  only  cases  cited  in  the  learned  argument 
for  the  pbintlff,  which  tend  to  support  the 
view  that  the  courts  of  one  State  will  maintain 
an  action  upon  a  judgment  rendered  in  another 
844 


Stale  for  a  penalty  Incurred  by  aviolatloa  o( 
her  municipal  Idws,  are  Spenanr  v.  Brodaeap, 
1  Ohio,  369,  In  which  an  action  was  sustained 
in  Obioupon  sjudgment  rendered  In  Conaectl 
cut  upon  a  forfeited  recognizance  to  answer 
for  a  violation  of  the  peoal  laws  of  that  State: 
SxOg  V.  JtMl.  11  Pick.  889,  in  which  an  action 
was  sustained  in  Massachusetts  upon  a  judg- 
ment rendered  in  Pennsylvaeia  in  a  qui,  tant 
action  00  a  peosl  statute  'for  usury;  and  Indi- 
ana T.  ndmer,  31  Iowa,  870,  in  which  an  ac- 
tion by  the  State  of  Indiana  was  sustained  in 
the  courts  of  Iowa  upon  a  ludement  rendered 
In  Indiana  in  a  prosecution  tot  the  maintenance 
of  •  bastard  child. 

The  decision  in  each  of  those  cases  appesra 
to  have  been  mainly  based  upon  the  supposed 
effect  of  the  pfovialons  of  the  Conatitudon  and 
the  Act  of  Congress  as  to  the  faith  and  credit 
due  to  a  judgment  rendered  io  another  State, 
which  had  not  then  received  a  full  exposition 
from  this  court;  and  the  other  reasons  assigned  , 

are  not  such  as  to  Induce  us  to  accept  uioso  | 

dedslona  as  satisfactory  precedents  to  guide 
our  judgment  in  the  present  case. 

From  the  first  organization  of  the  courts  of  ' 

the  Uult«d  Slates,  nearly  a  century  ago,  it  has 
always  been  assumed  that  tlie  origiaaTjurisdlc- 
tion  of  this  court  over  controveraies  between  a 
Slate  and  dozens  of  another  Stale,  or  of  a 
foreign  country,  does  not  eitend  to  a  suit  bv  a  .-.—  .. 
Stale  to  recover  penalties  for  a  breach  of  ner  l***l 
own  municipal  law.  This  Is  shown  both  by 
the  □Bture  of  the  cases  in  which  relief  has  been  \ 

granted  or  sought,  sod  by  Acts  of  Congress  1 

and  opinions  of  this  court  more  directiy  bear-  I 

mgupon  the  question. 

~  earliest  controversy  in  this  court,  M  far 
K_  .1 [^  of  j(g^  decisions.  In 

Otorgia  v.  BraiUford. 
At  Fcbroory  Term,  1792,  the  Slate  of  Geor- 

S'%  filed  In  this  court  a  bill  In  equity  against 
railBtord,  Powell  and  Hopion,  British  raer- 
chants  and  copartners,  allegmg  that  on  August 
4,  1783,  during  the  Revolutionary  War,  the 
State  of  Georgia  enacted  a  lew,  confiscating  to 
the  State  all  the  property  within  tt  {Including 
debts  due  to  British  mer^ants  or  others  resid- 
ing In  Oreat  Brilain)  of  persons  who  had  been 
declared  gnilty  or  convicted,  in  one  or  other 
of  the  TTniled  States,  of  offenses  which  induced 
a  lUce  confiscation  of  their  property  wllhtn  the 
Stales  of  which  they  were  citizens;  and  also 
sequestering,  and  directing  to  be  collected  for 
the  benefit  of  the  State,  all  debts  due  to  mer- 
chants or  others  residing  in  Qreat  Britain,  and 
confiscating  to  the  State  nil  the  property  l>c- 
longlng  and  debts  due  to  subjects  of  Great 
Brit^;  and  that  by  the  operation  of  this  law 
all  the  debts  due  from  citizens  of  Georgia  to 
persons  who  had  been  subjected  to  the  penal- 
ties of  confiscation  In  other  Slates,  and  of  Brit- 
ish merchants  and  others  residing  in  Great 
Britain,  and  of  all  other  British  subjects  were 
vested  In  the  Slate  of  Georgia.  The  bill  fur- 
ther alleged  that  one  Spalding,  a  citizen  of 
Qeorgis,  was  Indebted  to  the  defendauls  upon 
a  bond,  which  by  virtue  of  this  law  wss  trans- 
ferred from  the  obligees  and  vested  In  the 
Slate;  that  Braitsford  was  a  citizen  of  Great 
Britain,  and  redded  there  from  1767  tin  after 
the  passing  of  the  law,  and  that  Hopton's  and 
127  U.S. 


Wiaooaux  t  Pbucjlh  Iks.  Co.  or  NB\r  Ori^baki. 
lebA  ezcepteo)  had  been 


I'owfO'a  property  (debA  ezcepteo)  had  been 
confiacBtM  by  Acta  of  U4  Legislature  of  South 
Cnrolloa;  thai  Brsllaford,  HoptoD  and  PoneU 
liad  brought  an  aclioo  and  recovered  Judg- 
ment against  Spalding  upon  this  bond, and  had 
taken  out  execuUoD  against  him,  in  tbe  Circuit 
Court  of  the  United  Stales  for  the  District  of 
[295]  Georgia,  und  Uiat  tbeparties  to  that  action  had 
confederated  together  to  defraud  tbe  Slate. 
Upon  the  filing  of  tbe  bill,  thia  court,  without 
expressing  any  opioion  upon  the  merits  of  the 
case,  granted  a  temporary  injunction  to  slay 
the  money  In  the  hands  of  the  marshal  of  the 
circuit  court,  until  tbe  title  to  the  bond  as  be- 
Ineen  the  State  of  Georgia  and  tbe  defendants 
OOQld  be  tried.     2  Dali.  402  [1: 483] 

At  February  Term,  1788,  upon  a  motion  to 
dissolve  that  injunction.  Ibis  court  held  that  If 
the  State  of  Qeorgla  had  the  title  in  the  debt 
(upon  which  no  opinion  was  then  eipreaaed) 


■be  bad  an  adequate  remedy  at  law.  by 
npoD  tbe  bond;  but,  in  order  that  Ae  i 
might  be  kept  for  tbe  parQr  to  whim  It  ho- 


money 


longed,  ordeKd  Uie  injunctloa  to  be  continued 
tiU  the  nest  term,  and  if  Georgia  tboold  not 
then  have  Instituted  her  action  at  common  law, 
to  be  dissolved.    S  Dall.  410  [1:438]. 
Such  an  action  waa  brought  accordingly. 


of  opinion,  and  so  charged  the  jury,  that  the 
Act  of  tlie  State  of  Georgia  did  not  vest  the 
title  In  the  debt  in  tbe  Slate  at  the  time  of  pass- 
ing it,  and  that  by  the  terms  of  the  Act  the 
debt  was  not  confiscated,  but  only  sequestered, 
and  the  right  of  the  obllgeea  to  recover  it  re- 
vived on  tbe  treaty  of  peace;  and  the  Jury  re- 
turned a  verdict  for  tbe  defeodants.  8  Dall.  1 
[1:488.] 

It  thus  appears  that  In  Oeorgia  v.  Brailtford 
tbe  State  (Ud  not  sue  for  a  penalty,  or  upon  a 
%  judgment  for  a  penalty,  Imposed  by  her 
municipal  law,  but  to  assert  a  title,  claimed  to 
bave  absolutely  vested  In  her,  not  under  an 
ordlnaiy  act  at  municipal  legialatiaa,  but  by 
an  act  of  war,  done  by  the  State  of  Geor^  aa 
one  of  the  UnltedStatea  (tbe  Congressof  which 
had  not  then  been  vested  with  the  power  of 
l^islatiDg  to  that  effect)  to  aarist  tbem  against 


Ibeir  common  enemy  bj  conflscating  the  prop- 
er^ of  his  subjects;  and  that  tbe  only  point 
decided  tpy  this  court,  except  as  to  matters  of 
procedure,  was  that  the  title  had  not  vested  in 
tbe  Slata  of  Georgia  by  tbe  act  in  question. 

In  Ann(irfMn&  v.  Wheeling  A  B.  Bridge  (h. 
H  C.  a  IS  How.  S18  [14: 340],  (Us  court,  up- 
on a  bill  In  equity  by  tbe  State  of  Pennsylvania 
against  a  corporation  of  T^nla,  ordered  the 
(ssej  taUog  down  or  heightening  of  a  bridge  built 
by  the  defendant  over  tbe  Onlo  River,  under  a 
rtatnle  of  Virginia,  which  the  court  held  to 
bave  obstructed  the  navigation  of  the  river,  In 
violation  of  a  compact  oT the  State,  confirmed 
by  Act  of  Congress.  P.  561  [267].  See  also 
WiOametU  Irvn  Bridga  Co.  v.  ffateli,  130 
U.  S.  1,  16,  le  [81:  ©»,  634.  635.1  All  the 
lodges  who  took  part  In  the  decision  in  tbe 
iPAmKiv  Bridge  Gam  treated  the  suit  aa  brought 
to  protect  the  property  of  tbe  State  of  Fenn- 
•ylvaola.  Mr.  Jvttiee  McLean,  delivering  the 
nriokw  ot  the  majority  of  the  court,  said:  "In 
tne  pieaent  cue,  the  State  of  Penufylvania 
clalma  nothing  connected  with  the  ezerclse  of 
\%1  V.  B. 


tectlon  of  Its  property  on  the  same  ground  and 
to  the  same  extent  as  a  corporation  or  Individ- 
ual  may  ask  it."  18  How.  SfiO,  S61  [14:  300, 
267.]  &0  OhitfJnstiec  Taney,  who  dlasonted 
from  the  judgment,  said:  "Sne  proceeds,  and 
is  entitled  to  proceed,  only  for  the  private  and 
parttcular  injury  to  her  property  whicb  this 
public  nuisance  has  occasioned. "  Id.  586  [279.] 
And  Mr.  Juttiea  Daniel,  the  other  dissenting 
Judge,  took  the  same  view.    Id.  596  [2821. 

Mietittippiv.  Johngon.  4  Wall.475[l8:4871, 
and  Oeorgia  v.  SlanUm,  6  Wall.  50  [18:721], 
were  coses  of  unsuccessful  attempts  by  a  State, 
by  a  bill  in  equity  against  the  I'reaidcnt  or  the 
Secretary  of  War,  described  as  a  citizen  of 
another  State,  to  induce  this  court  to  restrain  the 
defendant  from  executing,  in  tbe  course  of  his 
official  duty,  an  Act  of  Congress  alleged  to  un- 
constitutionally affect  the  political  rlghta  of  tbe 
Slare. 

Ttxa*t.  WhiU.  7Wall.700[I9:SB7];  JtorMa 
V.  Andarum,  SI  U.  S.  6S7  [1^:290],  and  Ala- 
bama-v.  Burr.  115  D.  S.  418  [39.485],  were 
Butts  to  protect  rights  of  property  of  the  State. 
In  Tacai  v.  White  the  hill  was  maintained  to 
assert  tbe  Utle  of  the  SUte  of  Texas  to  bonds 
belonging  to  her,  and  held  by  the  defendant^ 
dozens  of  other  States,  under  an  unlawful  ne- 
gotiation and  transfer  of  the  bonds.  In  Flor- 
ida V.  Anderton  the  suit  concerned  the  title  to  a 
railroad,  and  was  maintained  because  Ibe  State 
of  Florida  was  the  holder  of  bonds  secured  by 
a  statutory  lieo  upon  the  road,  and  bad  an  in- 
terest In  an  internal  improvement  (und  pledged 
to  secure  tbe  payment  of  those  boods.  In  Al- 
abama V.  £urr  tbe  objectof  tbe  suit  was  te  in- 
demnify tbe  State  of  Alabama  against  a  pecu-  [2ST] 
nlary  liability  which  she  alleged  that  she  had 
Incurred  by  reason  of  fraudulent  acts  of  the  de- 
fendants; andupon  the  facta  of  the  case  the  bill 
wa9  not  maintained. 

In  Ptntugl^nia  v.  QuicMlter  Min.  Oo.  10 
Wall.  SG8  [19:998],  an  action  brought  In  thia 
court  by  the  Stete  of  Fennsylvama  waa  dis- 
missed for  want  of  jurisdiction,  without  con- 
rideiing  the  nature  of  the  claim,  because  the 
record  did  not  show  that  tbe  defendant  was  a 
corporaUou  created  by  another  State. 

6  Witcontin  v.  Suluth,  96  U.  8.  879 
[24:068],  the  bill  sought  to  restrain  the  Im- 
provement of  a  harbor  on  Lake  Superior,  ac- 
cording to  a  system  adopted  and  put  in  execu- 
tion under  authori^  of  Congress,  and  was  for 
that  reason  dianilssed,  without  conridering  the 
general  question  whether  a  Stale,  in  order  to 
maintain  a  suit  in  this  oourt,  must  bave  some 
proprietary  Inlereet  that  has  been  affected  by 
tbe  defendonL 

Tbe  cases  heretofore  decided  bythlsoourt  In 
the  exercise  of  Its  original  jurisdiction  have 
been  referred  to,  not  as  fixing  tbe  outermost 
limit  of  that  jurisdiction,  but  aa  showing  that 
the  jurisdiction  has  never  been  exercised,  or 
even  invoked.  In  any  case  rescmbllDg  the  case 
at  bar. 

Tbe  position  that  tbe  Jurisdiction  conferred 
by  tbe  Constltu^on  upon  this  court,  incotea  te 
which  a  State  Is  a  por^,  la  limited  to  eontro> 
versiea  of  a  dvil  nature,  does  not  dqwnd  upon 
mere  Inference  from  the  wont  of  anr jpieoeaant 
to  tbe  contrarr,  but  baa  exprtaa  legbdMlm  and 
judicial  aanctfon. 


,,Goo^ 
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BDrRCU  CooRT  or  thb  Dnitzd  8tai«i 


OOT.  Tami, 


B7  tbe  Judldar;  Act  of  September  24,  1789. 
dMp.  20,gl8,It  wu  enacted  that  "the  lupreme 
court  BbaJl  lutve  exclusive  Jurisdiction  of  con- 
tiDvenlei  of  a  dvil  uatura,  whora  a  Stale  U  a 
par^,  except  between  a  Stale  and  its  citizens: 
and  except  also  between  aBtate  and  citizens  of 
other  States,  or  aliens.  In  which  latter  case  it 
shall  have  original  bat  not  exclusive  lurtsdlc- 
tlon."  1  Slat,  at  L.  80.  That  Act,  vbich  has 
continued  in  force  ever  tince,  and  Is  embodied 
hi  g  687  of  the  Bevlaed  Statutes,  waspaaaedbv 
the  first  Congress  anembled  under  the  Oonsn- 
tution,  man;  of  whose  members  had  taken  part 
in  flaming  that  instrument,  and  is  contempo- 
raneous and  wdditv  evidence  of  Its  true  mean- 
lug.  Amet  V.  .^naat.  111  U.  S  449,  468,  «4 
[%:48a,  4881. 

In  mMolm  V.  Qwrgia,  2  Ball.  419  [1:440], 
dedded  at  August  Term,  1793,  In  which  the 
Judges  delivered  their  opinions  aeriatim,  Mr. 
Jvttiet  Iredell,  whospoke  flist,  afterciting  the 
proviaiona  of  tbe  oiigina]  Constitution,  and  of 
|l8of  the  JadfcIaryActof  1789,  said:  "The 
Oonstitution  is  particular  In  expreulng  the  par- 
des  who  may  be  the  objects  of  the  juriidlction 
in  an;  of  these  cases,  but,  in  respect  to  the  sub- 
ject matter  upon  which  tncb  jurisdiction  is  to 
beexerdsed  uses  tbe  word 'conlroveraies' only. 
The  Act  of  CODgreas  more  particularly  mea- 
tliins  dvil  controversies,  a  qualification  of  the 
general  word  in  the  CoDStltutlon,  which  I  do 
not  doubt  everv  reasonable  man  will  think  was 
well  warranted,  foritcannot  be  presumed  that 
the  general  word  '  controversies  'was  Intended 
to  Include  any  proceedings  that  relate  to  crim- 
inal cases,  which,  in  all  Instances  that  respect 


Its  particular  laws."  Pp.  481, 
None  d  the  other  jndees  suggested  any  _ 
upon  this  point ;  and  Okitf  JvtUet  Jay,  in  sum- 
inhig  up  Oie  various  classes  of  cases  to  which 
the  judicial  power  of  the  United  States  extends, 
used  "demands  "(a  word  quite  inappropriate 
to  designate  criminai  or  penal  proreedlogs)  as 
including  evervthing  that  a  State  could  pros- 
ecute against  dtizens  of  another  Stale  in  a  na- 
tional court.    P.  47B  [4641. 

In  Ooheru  v.  Tirginia,  S  Wheat.  2«4  [5:257], 
dedded  at  October  Term.  1881,  Chief  Jattiee 
Harahall,  after  showing  that  tbe  Constitution 
had  given  jurisdiction  to  the  courts  of  tlie 
Union  in  two  claeees  of  caaes.  In  one  of  which, 
comindtendlng  cases  arising  under  the  Consti^ 
tntion,  Uws  and  treaties  of  tbe  United  States, 
the  Jtulsdiction  depended  on  the  chantcter  of 
Uie  cause,  and  In  the  other,  comprdiending 
controversies  between  two  or  more  States,  or 
between  a  State  and  dtlzens  of  another  State, 
the  Jurisdiction  depended  entirely  on  tbe  char- 
acter of  the  parties,  said:  "  Tbe  original  juris- 
diction of  the  supreme  court,  in  cases  where  a 
State  is  a  party,  retera  to  those  casea  in  which, 
according  to  the  grant  of  power  made  in  the 
preceding  dause,  JuilsiUction  migbt  beexer- 
daed  in  consequence  of  tbe  character  of  the 
party,  and  an  orlgmal  nit  might  be  institnted 
[n  any  of  tbe  fednal  oourts;  not  to  those  cases 
tn  wuch  an  original  soit  migfat  not  be  instituted 
tn  a  federal  court  Of  tbe  last  description  is 
tmrj  case  between  a  State  and  Itsdtizens,  and 
petbapa  every  cue  in  which  a  State  ia  enforcing 
[ta  pcmal  laws.    In  such  cases,  therefore,  the 
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supreme  court  cannot  take  original  Jurisdic- 
tion."   Pp.  898,  899  [289.  290]. 

The  soundness  of  the  dednitlon,  given  in  the 
Judidary  Act  of  1789,  of  the  case*  coming 
within  the  original  jurisdiction  of  thiscourtl^ 
reason  of  a  State  beloKa  party,  as  "  oontrova- 
eiee  of  a  dvil  nature, ''^ was  s^dn  recogolEed  Iqr 
this  court  In  Rhode  Island  r.  XamiehvMtti,  d» 
ddedatJ«nnaiyTenn,18S8.  12 Pet  057,  722, 
7fflU;»:1288,  1268,  1268]. 

The  statute  of  Wiscoosin,  under  which  the 
State  recovered  in  one  of  her  own  courts  the 
Judgment  now  and  here  sued  on,  waa  in  the 
strictest  sense  a  penal  aiatnte,  impodng  a  pen- 
alty upon  any  Insurance  company  of  another 
State,  doing  business  In  the  Slate  of  Wisconsin 


without  having  deposited  with  the  proper  offi- 
cer o(  the  State  a  full  statement  of  itapropnty 
and  budness  during  the  previous  year.    Wis. 


Rev.  Stat  g  1920.  tbe  canse  of  action  was  not 
any  private  injury,  but  solely  the  oflenee  oom- 
mftted  against  the  State  by  violating  her  law. 
The  prosecution  wot  in  tbe  name  of  the  State, 
and  the  whole  penalty,  when  recovered,  would 
accrue  to  tbe  State,  and  be  paid,  one  half  into 
her  treasury,  and  the  other  halt  to  her  Insurance 
commisaloner,  who  pava  all  expenses  of  pros- 
ecuiiug  for  and  colltKiting  auch  forfeitures. 
Wis.  SUt.  IBUS,  chap.  895.     The  real  nature  of 


the  offense.  It  Is  immaterial  whether,  by  the 
law  of  Wisconsin,  the  proaecutiou  must  Uc  by 
indictmentor  by  action:  or  whether,  under  that 
lew,  a  judgment  tiiere  obtained  for  the  pynnlty 


might  be  enforced  by  execution,  by  »eirejiicia», 
or  by  a  new  suit.  In  whatever  form  the  Stale 
purauea  her  ri>rht  to  punish  the  offense  against 
her  sovereignty,  every  step  of  the  praoeediog 
lends  to  one  end,  ibe  compelling  tbe  offender  to 
pay  a  pecuniary  flue  by  way  of  punLshmeni  for 
the  ofrense. 

This  court,  therefore,  cannot  entertain  an    (^SOOJ 
original  action  to  compel  tbe  defendant  to  pay 
to  the  Slate  of  Wisconsin  a  sum  of  money  In 
satisfaction  of  the  judgment  for  that  floe. 

The  original  jurisdiction  of  this  court  la  con- 
ferred by  the  Constitution,  without  limit  of  the 
amount  m  controversy,  and  Coniireea  has  never 
Imposed  (if  Indeed  it  conid  impose)  any  such 
limit  If  this  court  has  onginal  jurisdiction  of 
the  present  case,  It  must  follow  that  any  action 
upon  a  Judgment  ohlaiocd  by  s  State  in  her  own 
courts  against  a  citizen  of  another  State  for  the 
recovery  of  any  sum  of  money,  however  small, 
by  way  of  a  fine  for  any  offense,  however  petty, 
agalnal  her  lawa,  could  Lie  brought  in  the  first 
instance  in  the  Supreme  Court  of  the  United 
States.  That  cannot  have  been  the  intention  of 
tbe  Convention  in  framing,  or  of  the  people  in 
adopting,  the  Federal  Constitution. 

Judgmtnt  for  the  d^endatU  on  Ou 


ARKANSAS  VALLEY  8MBLTIH0  COM-    (879) 
PANT,  m.  in  Brr., 

BELDEN  MININa  COMPANY. 

(Bee  B.  a  Beportart  en.87V-8mj 
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ftit»tir».»  Vau^t  SMKLTua  Vo,  V.  it«i.i««  Almtia  Co. 


L  Blgbu  arWng  out  ot  oonbaot  cannot  be  tnuM- 
r«rt«aif  tbsr  BMOOUpled  wltb  liabilities,  orif  tber 
lavolT*  •  lalaUon  of  |>ei«»iuU  ootifldenoe  suoh  tut 
'^'^S^'^  w*"?*"  mgtmaaat  otrnfaired  thoja  riKbtt 


mbiliis  oomptar,  to  dallTtr 

, •,Uieoratobaia«T«d,*ner 

ddlTCOT.  br  tba  putlM  and,  If  tbey  could  Dot  uia^ 
bTaiiniii[iu«,andtlw^ioe  to  bo  ueerHtiMa  and 
l^d  wn»4tiw  to  tha  Temlt  of  tlKanaf.iioi 


rltrbetncglVMifort-. •- 

aiu  lolvau^  of  the  putlei  to  wluMn  tiw  Me  vaa  to 
be'deUrmdi—Bidit  to  be  within  tbe  above  rnl^  and 


ijotber  penoD  aroorpoiadon  Baa 
«  Uablll^of  tfaoae  wltb  whom  It 

8.  AMlamiient  br  operatton  oC  law,  m  In  theoaae 
(rf  an  UEeootor,  li  qnlte  dlffenat  trom  aBl^nment 
bract  of  ItaB  pwtr. 

[No.  197,] 
Atimf  (M  .AphI  t.  ISSa.  DviSti  Mitg  I4, 1888. 

IN  BRBOR  to  the  drcnit  Oonit  ot  the  Qidted 
SUtM  for  the  DiBOict  of  Colorado,  to  rariow 
*  Jndftment  for  defendantln  an  action  broagbt 
by  %  amelting  compAoj  anlniit  a  minioK  < — 
pan;  to  recover  damagea  tor  tbe  breacb 
contract  to  deliver  ore,  made  bj  defendant 
with  other  peisotu  and  aaBigoed  to  plaintiff. 

Statement  b;  Mr,  Juttiee  fJraijt 
Tbia  was  an  actfoo  brought  bjr  a  amelliiiK 
company,  incorporated  l^thelanaof  Hissouri, 
againU  a  mlplng  compaoj,  locnrporaled  bythe 
Inns  of  Haioe,  sod  boui  doing  busineB;)  in 
Colorado  bj  virtue  of  a  compliance  with  ita 
laws,  to  recover  damages  for  Ibe  breach  of 
(»ulract  to  deliver  ore,  made  by  tbe  defendant 
with  BilliniF  and  Eilers,  and  assigned  to  (be 
plainiiS.  The  material  allegations  of  the< 
plnlot  were  as  follows: 

On  Jol;  13. 1381,  B  contract  in  writing  was 
mode  between  ibe  defendant  of  the  first  part 
•od  Billing  and  Eilera  of  tbe  second  part,  by 
wbich  it  was  agreed  that  tbe  defendant  should 
sell  and  deliver  to  Billing  and  Ellers  at  their 
tmeltioK  works  in  Lead^e  10,000  tons  of  car- 
bonate lead  ore  from  ita  mlnea  at  Red  CliCf,  al 
the  rate  of  at  leeal  BO  tons  a  day,  betdnnlng 
VDoa  the  completion  of  a  nUroacf  from  Lead- 
nlle  to  Red  CUfl,  and  conliDuiDg  until  tbe 
whole  shonld  have  been  delivered,  and  that  "all 
ore  ao  ddtrered  dull  at  once  upon  tbe  dellTerv 
thereof  become  tbe  property  of   the  second 


tbe  fonowtng  pricea."  speci^ng,  by  reference 
to  the  New  York  quotations,  t£e  price  to  bo 
paid  per  pound  for  the  lead  conlabed  In  the 
ore,  and  tbe  price  to  be  paid  for  the  silver  om- 
tained  in  each  ton  of  ore,  varying  acoordlng  to 

«proportioiiaof  sQict  and  M  voa  In  the  ore. 

llie  complaint  further  allied  that  the  rail- 
road wa*  completed  on  Novonber  80,  18S1, 
and  tlier«upon  the  defendant,  under  and  In 
oompllanoe  with  the  contract,  began  to  deliver 


and  Eitera  was  disaolved,  and  tbe  said  contract 


hundred  tons  each;  that  Is  to  say, 

aoch  « lot  of  ore  shall  have  been  delivered  ._ 
■aid  aeoood  party,  it  shall  be  sampled  at  the 
mnb  of  said  second  par^,  and  tbe  sample 
assayed  by  dtber  or  both  of  Ibe  parties  hereto 
knd  the  vilne  of  luch  lota  of  ore  shall  be  Axed 
by  such  assay;  In  case  tbe  parties  ber^o  cannot 
•gree  aa  to  such  aasay,  tb^  shall  agree  upon 
■ome  lUrd  dislntenaled  and  competent  party. 
wboM  asa^  shall  be  final.  Tbe  price  to  be 
paid  by  said  aeoond  ptrty  for  aoch  lot  of  ore 
•hall  be  flied  oa  the  bone  hereinafter  agreed 
Upon  by  tbe  dodng  New  York  quotatioos  for 
■Over  and  common  lead,  on  tbe  day  of  the  de- 
liTeiT  of  aatntde  bottle,  and  ao  on  until  all  of 
•aid  ore  shall  have  been  delivered. 

"Said  second  party  shall  pay  said  flrat  party  at 
■ridLeadTllleforeacliauchlotofore  at  onr- 
apoQ  the  determination  of  tia  assay  value, 

u:  n.8. 


were  wcAA,  asrigned  and  transferred  1 
Billing,  whereof  the  defendant  had  due  nonce; 
that  after  such  transfer  and  assignment  the  de- 
fendant continued  to  deUver  ore  under  the  con- 
tract,and  between  Januanrl  and  April  21, 1883, 
delivered  to  Billing  at  said  smelting  works  B64 
tons;  that  on  Hav  1, 1889,  tbe  contract,  together 
with  the  smelling  works,  was  sold  and  con- 
reyed  by  ffiUingto  tbe  idtintUt,  whereof  the  do. 
fendant  had  due  notice;  that  tbe  defendant  then 
ceased  to  deliver  ore  under  tbe  contract,  and 
aflerwards  refused  to  perform  the  contract,  and 
a  notice  to  the  plaintiff  that  It  coopered 
contract  canceled  and  annulled;  that  all  tbe  [381] 
___  ao  delivmd  under  the  contract  was  paid 
for  according  to  Its  terms;  that  "the  plaintiff 
aod  its«ai<l  aKsigoors  were  at  all  times  during 
their  respective  ownersbips  ready,  able  and 
willing  to  pay  on  ibe  lilie  terms  for  each  lot  as 
delivered,  when  and  as  Ibe  defendant  should 
deliver  the  same,  according  to  tbe  terms  of  said 
contract;  and  tbe  time  of  payment  was  fixed 
the  day  of  delivery  of  the  'sample  bottle,' 
which  eipresaloD  was,  by  the  custom  of  the 
de,  intended  tbe  completion  of  the  assay  or 

t  by  wbicb  the  value  of  tbe  ore  was  definitely 

fixed;  and  that  "tbe  said  Billing  and  Eilers, 
and  the  asld  0,  Billing,  their  successor  and  as- 
signee, at  all  times  sltice  tbe  delivery  of  said 
contract,  and  during   the  respective  periods 

when  it  was  held  by  them  respectively, 

id  did  CO — '- 

trequirc   .      _     _ 

plaintiff  has  been  at  all  times  able,  ready 

wDllDg  to  perform  and  comply  with  the 

terms  thereof,  and  baa  from  time  to  time,  since 
the  said  contract  was  assigned  lo  it,  so  notided 
tbe  defendant." 

The  defendant  demurred  to  the  complaint 
for  various  reasons,  one  of  which  was  that  tbe 
contract  therein  set  forth  could  not  be  assigned, 
but  was  personal  in  Its  nature,  and  could  not, 
by  the  pretended  assignment  thereof  to  the 
plaintiff,  vest  the  plaintUf  with  any  power  lo 
sue  the  defendant  for  the  alleged  breach  of 
contract. 

The  dicuit  court  sustained  tbe  demurrer, 
and  gave  Judgment  fof  the  defendant;  and  the 
plaintiff  sned  out  this  writ  of  error. 

Mmn.  K.  S.  Moniaoa,  T.  M.  Patter- 

■ooandC.  B.  TIiom»*,  for  plaintiff  in  error: 
The  conrt  below  erred  In  holding  this  agre^ 

meot  to  be  itonasslgnable. 
DaMn  v.  Ma^ortif  N.  T.  OS  N.  T.  8;  Bgdt 

T.  Deanitf  Windu/r.Cn.  Eliz.  558;  HamblyY. 
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SOFBEim  CoDBi  or  THie  VuiatD  bXAiai. 


Ocrr.  TiBif , 


nwH,  Covp,  8T1;  Manhaa  t.  Broadhtint,  1 
Tjtw.  US;  3.0.i  Ciomp.  A  J.  408;  Sibani  ▼. 
Sfriiman,  IMeoidKW.  4l8;  AC^rw.  AG. 
rniWentiDorth  T.  OiAfc,  10  Ad.  &  ^  43;  &  C. 
37  Eog.  0.  L.  88;  Wnu.  Esrs.  1^7;  Waikm-  v. 
Hvtt,  1  Lev.  1T7;  .^nZf  t.  Bkinnar,  a  P.  Wms. 
tOOi  Wtraar  v.  JStiinpArwi,  8  Scott,  N.  R.  320; 
Beriifora  t.  Wbodroff,  Cm.  lac  404;  &  0. 1 
Rolle,  Rep.  4SS;  flrfrt*  t.  FawAaa,  18  N.  J. 
Eq.  28G;  Wood*  T.  5Mbr,37  Hi«a.  110;  A^rvfa 
F.  MePkerton,  S  Denua.  Eq.  S24;  White  t. 
CbmnumtwottA,  89  Pa.  107:  Diekinion  t.  Oita- 
ton,  19  Pa.  287;  Botaon  t.  Dnimnumd,  9  Bam. 
ft  Ad.  808;  Briluh  Wugon  Oo.  v.  Lta.  L.  R.  0 
Q.  B.  DiT.  146;  Sean  v.  OTTunwr,  3  Ke;es,  118; 
IVfor  ».  Aimnw.  8  Robt  104;  Horner  7.  Wood, 
88  N.  T.  860;  rajJor  v.  Riim«-,  81  OaL  340; 
FaT»ont  V.  Woedaard.  S3  N.  J.  L.  106;  Philadel- 
phia V.  Loetharat,  78  Pa.  311;  Lagtrty  t. 
au(A«/i»Y{,  S  Ark.  649;  St.  Zoui*  t.  OUmtru, 
42  Mo.  09:  Srwif  v.  Shny,  41  Vt  BBS. 
(No  counsel  appouvd  for  defendant  in  error.) 

Mr.  Jtutfet  Qrm/j  delivered  tba  oidniim  of 
the  court: 

If  tbe  aasignment  to  the  plsbitlfl  of  the  con- 
tract Bued  on  was  valid,  the  plalotifF  is  the  real 
party  In  Interest,  and  as  Budi  enUUed,  under 
the  practice  in  Colorado,  to  maintain  this  ac- 
tion In  its  own  name.     Rer.  Stat.   S  814:  Col- 


...  „,  _.    J.  461 

[80:  082].  The  vital  question  Id  the  case, 
therefore,  is  whether  the  contract  between  the 
defendant  and  Billing  and  ElleiB  was  assignable 
b;  the  latter,  under  the  circumstances  stated 
In  the  complaint 

At  the  present  daj  no  doubt,  an  agreement 
to  pay  mon^,  or  to  deliver  goods,  may  be  as- 
■Igned  bv  the  person  to  whom  the  money  la  *- 
u-  _-=j  -_  ... J ,._  ._„ ^_  ^f^J^^ 


i^  him,         ,     ....        ^        .    .     

mauifeata  the  intentitm  of  the  parties  that  It 
■hall  not  be  assignable.  But  everyone  has  a 
rig^t  to  select  and  determine  with  whom  he 
wU)  contract,  and  cannot  have  another  person 
throat  upon  bim  without  his  consent  In  the 
familiar  phrase  of  £m^  Denmau,  "You  have 
the  Tight  to  the  beneflt  you  aotlctpate  from  the 
character,  credit  and  aubeC&nce  of  the  party 
with  whom  you  contract."  HiimiU  t.  Hunler, 
IS  Q.  B.  810,  817;  Wi7uheat«r  v.  Hmeard,  97 
Mass.  808,  806;  Boston  lee  Oo.  v.  Ihtter,  138 
Mass.  38;  Eing  v.  Battertm,  18  R.  L  117,  120; 
[888]  Laneden  v.  McCarthy,  46  Mo.  106.  The  rule 
upon  this  subject  es  applicable  to  the  case  at 
bar,  is  well  exprueed  in  a  recent  English  trea- 
tise. "RighU  arising  out  of  contract  cannot 
be  transferred  if  they  are  coupled  with  Ilabili- 
ties,  or  if  they  inTolve  a  relation  of  personal 
confidence  such  that  the  party  whose  agreement 
conferred  those  rights  must  have  Intended 
them  to  be  exercised  only  by  him  In  whom 
he  actually  conllded.*  Pollock,  Oont  4th  ed. 
42S. 

The  contract  here  aoed  on  was  one  by  which 
the  defendant  agreed  to  deliver  ten  thonsand 
Ions  of  lead  ore  from  lta  mines  to  Billing  and 
Ellen  at  their  ■melting  works.  Tbe  ore  was 
to  be  delivered  at  the  rate  of  fifty  tons  a  d^ 
and  it  was  expreisly  agreed  that  It  should  bfr 
24a 


come  the  proper^  of  Billing  and  Eilers  as  soon 
aa  delivered.  The  price  waa  not  fixed  by  the 
contract  or  payable  npon  Uio  delivery  of  the 
ore.  But,  as  often  as  a  hundred  tons  of  oift 
had  been  delivered,  the  ore  waa  to  he  asaaved 
by  the  parlies  or  one  of  them,  and,  if  they 
could  not  agree,  byan  umpire;  and  itwasonly 
after  all  this  had  been  done,  and  according  to 
the  result  of  the  assay,  and  the  proportions  of 
lead,  silver,  mlica  and  Iron,  thereby  proved  to 
be  In  the  ore,  that  tbe  price  was  to  be  ascer- 
tained and  paid.  During  the  time  that  must 
elapse  between  the  delivery  of  the  ore,  and  the 
ascertainment  and  payment  of  tbe  price,  the 


be  compelled  to  accept  the  liuhilitv  of  any 
other  person  or  corporation  as  a  subetitute  for 
the  llanllity  of  those  with  whom  it  had  con- 

The  fact  that  upon  tbe  dissolution  of  the 
Arm  of  Billlna;  and  Eilers,  and  the  tradster  by 
Elleis  to  Billing  of  this  contract,  together  with 
the  smelling  works  and  hnsineas  of  tne  partner* 
ship,  the  d^endant  continued  todeliver  ore  to 
Bitling  according  to  tbe  contract,  did  not 
oblige  thedefendimt  todeliver  ore  (oastrsnger, 
to  whom  Billing  had  undertaken,  without  tbe 
defendant's   consent    to  assign   the  c 


be  held  lo  be  within  the  cootemplallon  of  tbe 
parlies  originally  contracting;  out,  however 
that  nuky  be,  an  assent  to  such  a  change  in  the     [8SS] 


_  lessee's  express  covenant  not  to  assign  has 
been  held  lo  be  wholly  determined  by  one  as- 
signment with  the  lessor's  consent,  has  no  ap- 
plication lo  this  case. 

The  cause  of  action  set  forth  In  tbe  complaint 
is  not  for  any  failure  lo  deliver  ore  lo  Billing, 
before  his  assignment  to  the  pl^ntift  (which 
might  perhaps  be  an  assignable  chose  fn  action), 
but  it  is  for  a  refusal  to  deliver  ore  to  the  plain- 
tilf  since  this  assignment  Ferfonnance  and 
readiness  to  perform  by  the  plalntiD  and  its 
assignors,  during  the  periodi  for  which  tber 
respectively  heldthe  contract  fi  all  Ibat  la  ^- 
leged;  there  Is  no  allegation  that  Billing  la 
ready  lo  pay  for  any  ore  delivered  lo  thepuUa- 
tiS.  In  short  the  plaintilT  undertaket  to  step 
into  the  ahoes  of  BiUlng,  and  to  nbetltnte  lta 
liability  for  his.  The  defendant  bad  a  perfect 
right  to  decline  to  assent  to  tbia,  and  to  refuse 
lo  recognize  a  party,  with  whom  It  had  never 
contracted,  aa  entiued  to  draund  further  de- 
liveries of  ore. 

Tbe  cases  died  In  the  carefnl  brief  of  tbe 
plalntifTs  counsel,  as  tending  to  support  this 
action,  are  dlatineuiahable  from  the  case  at 
bar,  and  the  prlndpat  ones  may  be  classifled 
as  follows; 

First  Cases  of  agreements  tosell  and  deliver 
goods  for  a  fixed  price,  payable  In  cash  on  de- 
uvery,  in  which  the  owner  would  recdve  the  ' 
price  at  the  time  of  parting  with  bl*  properly, 
notiilng  further  would  mnaln  to  be  done  vj 
the  purchaser,  andtberl^Uoftheeellercould 
U7U.8. 


Goti^le 


M<MHXB  r.  Bt.  Louis,  L  H.  A  S.  R.  Co. 


not  be  sflocted  by  the  qaettlon  wbetber  tbe 
price  WM  pftld  by  tbe  penoo  with  wbom  he 
oriKtnaOy  ooDtmcted  or  by  an  asslKnee.  Bean 
T.  Ootuver,  t  Kejte,  118.  and  4Abb.  App.  Dec. 
]79:  lifitr  T.  Barrovm.  6  Robt.  101 

BecoDd.  Caaea  upon  tbe  question  how  far  ex- 
ecutora  micceed  to  ri|i:bta  and  liabilities  under 
ft  coatnct  of  their  testator.  Bamfily  v.  Trotl, 
Cowp.  871,  870;  Wmttnerth  t.  Q>ek.  10  Ad.  & 
El.  42  and  S  Per.  *  Dav.  2S1 ;  Williams,  Exec. 
Ttb  ed.  1728-1720.  AHignment  by  operation 
[3901  of  law,  aa  in  the  case  of  an  executor,  u  quite 
difterent  from  atdgnment  I7  act  of  tbe  partv; 
mod  Ibe  one  might  be  held  to  hare  been  In  the 
DontetDpUtlon  ot  the  parties  to  thli  contract, 
slthough  tbe  other  was  not,  A  lease,  for  in- 
■taoce,  even  If  coDtainlns  an  express  corenaat 
■gainst  asdsDment  t^  tbe  lessee,  passes  to  his 
executor.  And  it  is  by  no  means  clear  that  an 
executor  would  be  bonnd  to  perform,  or  would 
be  entitled  to  tbe  benefit  of  such  a  contractu 
Ibat  now  in  question.  DiekinMoa  t.  GaiaAan, 
(9  Pa.  227. 

Third.  Cases  of  asslgnmenta  by  cootractois 
tor  public  works.  In  which  tlie  contracts,  and 
the  statutes  under  which  tliey  were  made, 
were  held  to  permit  all  persons  to  bid  for  the 
eoDtracts,  ana  to  exscule  them  through  third 

riona.  IhyJor  v.  Falmar,  81  Cal.  240,  247; 
Louit  T.  Cbmmt,  49  Ho.  06;  Philadelphia 
w.  LoetAardt,'n  Pa.  all;  Dntin  y.  Mayor  if  iV. 
rjS8  N.  Y.  8. 

ues  of  eontntcls  assigned  by 
to  do  certain  work,  not  1:^ 
to  pav  for  It,  and  In  whtcD 
__    ,_  .   _  wbetWr  tbe  work  was  of 

<och  a  nature  that  it  was  intended  to  be  per- 
Ibrmed  by  the  original  contractor  only.  Rob- 
wn  T.  Drwamona,  3  Bam.  &  Ad.  808;  BritiiA 
Waegtnv  Oe.  t.  Lea,  L.  R.  0  Q.  B.  DIt.  14B; 
Ftinon*  T.  yfMOaard,  22  N.  J.  L.  IM. 

Withoat  considering  whether  all  tbe  cases 
dted  were  well  decided,  it  is  sufflclent  to  say 
tliftt  none  of  them  can  control  the  dedslfm  <n 
Ibe  present  ease. 


JAMES  HOSHER,  F^.  <n  Brr., 

ffr.    LOmS,  IRON  MOUNTAIN  AND 

SOUTHERN  RAILWAY  C01!PA2fT. 

(Bee  8.  a  Beporter^  Bd.  HO-aaaj 


Foortb.  Other 
the  party  who  ws 
tbe  party  who  wa 
the  qnesli< 


L  nw  ricbt  of  B  paBsnger 
nitrMd  upona  "toncist's"  or 


suuOTtsed  (owadTS 


ibSiftor 


to  Ibe  pialntil 
4.  AdeoittnerW 


TN  ERROR  to  the  Circuit  Oourt  of  the  United 
i  Stales  for  the  East«m  District  of  Missouri,  to 
review  a  JudBmeut  for  defendant,  upon  demnr> 
rer,  in  an  action  by  a  passenger  against  a  rail- 
road corporation  for  putting  lilm  ofl  one  of  its 
trains.     Afflrmtd. 

Reporledbclowin2SFed.Rep.S26.  Seealso 
17  Fed.  Rep.  B80.  aod  S  McCrary,  402. 

Statement  \if  Mr.  JutUne  Grart 

This  was  an  action  by  ■  passenaer  ftndnst  a 
-Silroad  corporation  for  putting  litm  off  one  of 
Its  trains.  The  allegations  of  tbo  amended  pe- 
tition were  in  subaiaoce  as  follows; 

On  April  9,  1883,  the  plalDtiff  purchased  of 
the  defendani  at  Bt.  Louis  a  ticket  ezpreisei)  on 
its  face  to  be  "  eood  for  one  first  class  ^tssase 
to  Hot  Springs,  Ark. ,  and  return,  when  officially 
stamped  on  back  hereof  and  presented  with  cou- 
pons altaclMd,"  and  containing  a  "tourist's 
contract,"  signed  by  the  plaintiff  as  well  as  by 
the  ticket  agent,  by  wlikh,  "  In  conaideratloa 
nf  tbe  redumd  rate  at  wblch  this  ticket  is  sold," 
the  plaintiff  agreed,  "  with  the  several  compft- 
oies  "  over  whose  lines  the  ticket  entitled  him 
to  be  carried,  upon  certain  termsandconditiona, 
of  which  these  material  to  be  here  stated  were 
as  follows: 

"  1.  That  Id  selling  this  ticket  the  8L  Louis, 
Iron  Houniain  and  Southern  Railway  Com- 
pany acts  only  as  agent  and  Is  not  reapousihle 
Deyond  lis  own  line." 


unless  tbe  bolder  Id 
Inal  puichaser  to  the  satislsctlon  of  the  author- 
ized agent  of  the  Hot  Springs  Railroad  at  Hot 
Springs,  Ark.,  within dghtf-flve(8B)days from 
date  of  sale,  and  when  omdally  signed  and 
dated,ln  Ink  and  duly  stamped  by  said  agent  this 
ticket  shall  then  be  good  only  five  (0)  days  bom 
such  date. 

"  6.  That  I,  tbe  original  purchaser,  benby 
agree  to  sign  my  name  and  otherwise  identify 
myself  aa  such,  whenever  called  apoo  to  do  so 
by  any  conductor  or  agent  of  tlie  One  or  lines 
over  which  this  ti^et  reads,  and  on  my  failure 
or  refusal  that  this  ticket  aball  become  thereaf- 
ter void." 

"  12.  And  It  is  expressly  agreed  and  under' 
stood  by  me  that  no  agent  or  employee  of  aoy 
of  tbe  unea  named  in  this  ticket  has  any  power 
to  slter,  modify  or  waive  In  any  manner  any  of 
the  conditions  named  In  this  contract," 

Attached  to  ttM  ticket  were  various  coupons, 
a  portion  of  which  entitled  the  plaintU  to  be 
earned  from  Halveni  to  Hot  SprlnrB  and  back 
00  the  Hot  Springs  Railroad.  The  plaintiff  was 
■OCtadinriT  canled  as  a  passenger  bom  St. 
Lonls  to  Hot  SpriDgi. 

On  HaytLl^,  the  plalntUr,  desiring  to  ra- 
ttan to  Eli.  Louts,  "presented  liimself  and  aaid 
ticket  at  the  businen  and  ticket  office  and  dqiot 
of  said  Hot  Springs  Balltoad,  the  said  bndsoi 
and  tictot  office  and  depot  bdog  than  and  there 
the  bnslnsss  office  ot  toe  antborlwd  agent  ot 


fore  the  time  of  departure  of  fis  tntai  for  Bt. 
Louis  that  the  plaintiff  deilted  to  take  and  did 
take,"  aod  offered  to  identify  hfanadf  as  th« 


Goti^' 


CoDBT  or  TBB  Ukitbd  Statki. 


OOE.  TBU, 


ralgiul  purcbMsr  of  Iha  ticket  to  the  ntUfu> 
tiiMi  of  eoid  tgent  for  the  poipose  of  eolitliDE 
hfinaelf  to  ratnm  thereon  to  81.  Louie,  and  ol 


permitttng  the  ticket  to  be  offlclally  dgned, 
dated  la  ftk  and  dulr  atamped  bv  said  went; 
bat  the  def  eodaat  md  the  Hot  SpnogaRaUioad 


Compnnj  failed  to  luve  eaid  agent  £ere  at  any 

time  between  the  lime  wl)en  the  plaintlfl  so 

f  393 1       preaented  hinudf  and  hie  lickel  and  the  time  of 

*  deputare  of  the  train  "  whereby,"  the  petilioa 

aveTTed,  "MlddefendantaDd  ita  agent  and  the 

■gent  of  laid  Hot  Springs   Railroad    at  Hot 

Springs,  Ark.,  failed  and  refused,  without  aoy 

just  cause  or  excuse,  to  identify  the  plaJnda 

'     as  the  original  purchaser  of  said  ticket,  or  to 

offldaily  rign,  dAte  In  Ink,  ai>d  stamp  said 

■      ticket.^ 

Tbe  plalntlft  thereupon  boarded  (be  train  of 
the  Hot  SpriDgs  Bailroed  at  Hot  Spriugs,  and 
was  carried  tticrcbr  to  Halvem,  where,  on  the 
tame  day,  he  iKHtraed  a  regular  pessenffer  train 
of  the  defendant  for  BL  Louis,  and,  upon  tlie 
conductor  thereof  demandiug  his  fare,  present- 
ed his  ticket,  informed  him  of  his  presentation 
of  it  at  the  <^ce  at  Hot  Springs,  of  hlg  ofTer 
there  to  identify  himself,  oud  of  the  absence  of 
the  agent,  as  aForesoid,  and  offered  to  sign  hia 
name  and  otherwise  identify  himself  to  ttie 
conductor,  and  demanded  to  be  carried  lo  Bt. 
Louis  by  Tirtue  of  said  licket;  but  tbe  conduct- 
or refund,  and  put  bim  oil  the  train,  and  left 
him  at  H  way  station,  where  he  wbb  obliged  lo 
remsin  without  Are  or  othpr  proiection  against 
the  cold  until  he  took  tUe  niianigbt.tralu  of  the 
defendant  for  BL  Louis,  first  paying  fare;  "by 
reason  of  each  and  all  of  which  wroDc^ful  and 
unlawful  acta  aforesaid  of  defendant,  lis  agents 
and  omployeea,  the  plalntiS  sayB  he  basl>ecn 
id  in  the  sum  of  len  thousaod  dollars. 


tbia  petition,  and  gave  iuiigment  for  the  de- 
fendant Its  opinion,  delivered  upon  sustain- 
ing this  demurrer,  and  sent  up  wttb  tbe  record, 
la  reported  In  28  Fed.  Rep.  826;  and  Its  opinion 
at  a  former  aiage  of  tbe  caae,  in  S  McCrary, 
483,  and  in  17  Fed.  Ref\  830. 

,    Mr.  Glinlon  BoatU,  for  plaintiff  In  error: 

Under  tbe  t«rnu  of  tbe  ticket  plaintiff  was 
not  guilty  of  any  negligence  In  falling  u>  get  it 
■tamped,  and  be  was  entitled  to  be  trensported 
on  it. 

Qr^ary  v.  Burlington  <6  M.  B.  R.  R.  Ot.  10 
Neb.  250;  Mnrilork  v.  Botton  A  A.  B.  B.  Oe. 
137  Haas.  29»;  Moore  y.  FiUJtlmrg  R.  B.  Oorp. 
4  Gray,  466;  Maroney  t.  Old  Colony  A  It.  S. 
Co.  IM  Muss.  153-  Zato)  Share  £  M.  8.  B.  Oa. 
».  Greenwood,  7fl  Pa.  373;  I^ntylvania  B  B. 
Co.  y.  Spicker,  105  Pa.  143;  Young  t.  Penni],l- 
*ania  B.  B.  Co.  i  Cent.  Rep.  846, 115  Pa.  113; 
Bufford V.  Grand BapiOt &I.BR.C0.I West 
Rep.  8S9;  Bvmham  v.  Grand  Trunk  B  Oo.Vi 
He.  SQSf  T^rbtU  t.  Sorthern  Cent.  B.  Go.U 
Hun,  SI;  Bamaum  v.  Third  Ate.  B,  B  Oo.BS 
K.  T.  95;  JIi<:k»  v.  Hannibal  dtSt.  J.B.BO0. 
48  Mo.  839;  Forfon  t.  MauMukei,  Z.  8.  A  W. 
A  a».  «3  Wis.  887;  FUtmer  v.  Chartoth,  Q.  A 
A.  B.  Co.  8  8.  0.  680:  BiinoU  Cma.  B.  R.  Oo. 
T.  JAnmm,  «7  DL  818:  OAte^  A  A.  R  S.  (h. 
V.  FlaM,  48  IlL  804;  Bvans  t.  M*mpki$  A  C 
R.B.&.  SO  Ala.  240;  Lake  Brit  AW.  R  0». 
T.  Fix,  S8  Ind.  881;  St.  Ltniit  A  8.  R  R  Go. 
S«0 


.  MartU,  51  Ind.  600;  Santat  Jbe.  £  Cb.  *. 
Ketder.  18  Koo.  S3S:  Pmntfitania  R  R  Ot. 
Ooniutt  113  ni.  295. 

It  was  the  duty  of  the  conducior  of  defeod- 

Lt  to  accept  and  act  upon  the  statement  of 
plaintiff  in  regard  to  hIa  ticket,  unleaa  be  bad 
ascertained  that  his  atalement  waa  untrus. 

Bufferd  V.  Grand  Rapid*  A  I.  &  B.  Oo.  7 
West.  Rep.  83S;  BamAamT.  Grand  Trunk R 
Cs.  03  Mc.  398;  Tou>^  t.  Ptnn*yltania  R  R 
Oo.  S  Cent.  Rep.  848,  115  Pa.  112. 

Mr.  John  F.  DiBon  and  Wloalow  & 
Pi«re«,  Jr..  for  defendant  In  error: 

As  between  the  conductor  and  passenger  and 
tbe  riffbta  of  the  latter  to  travel,  tlie  ticket  pro- 
ducea  must  be  conclusiTe  evidence,  and  bo 
must  produce  it  when  called  upon,  as  the  evi- 


Hlch.  842:  Lakeahor*  AM.S,ROo.v.  Pierce, 
47  Hicb.  377:  Sttan  t.  MamAetttr  AL.RB.ao. 
182  Blast.  110;  8.0.^  Am.  &  Eog-  R.  R.  Caa. 
832;  Sherraan  t.  Chiecun  A  N.  W.  R.  Oo.  40 
Iowa,  45;  DittriiA  y.  JPUintgUania  RR  Oo. 
71  Fa.  483. 

Mr.  Jvttiee  Gray,  after  stating  the  case,  de- 
livered tbe  opinion  of  the  court: 

The  right  of  this  plaintiff  to  be  carried  upon 
the  defendant's  train,  without  paying  additional 
fare,  does  not  depend  upon  his  havmg  been  ro-    [304] 
ceived  sa  an  ordinary  passenger,  or  upon  any 
representations  made  by  a  ticket  seller,  coo-  I 

ductor  or  other  officer  of  tbe  Company  as  to  ' 

his  tight  to  use  a  ticket,  but  wholly  upon  the 
construction  and  effect  of  tbe  written  contract, 
dgned  by  him,  upon  tbe  face  of  tbe  ticket  (of 
the  kind  called  "tourist's"  or  "round-trip" 
tlckets)sold  bimby  thedelcndant  for  apasaaee 
to  Hot  Springs  and  back,  bv  which,  in  consid- 
eraiion  of  a  reduced  rale  01  fare,  be  agreed  to 
the  following;  terms: 

By  tbe  flftL  condition,  the  ticket  "b  not  good 
for  return  peasage  unless  tbe  bolder  identiBea 
blmself  as  tnooneinal  purchaser  to  the  salisf ac- 
tion of  tbe  authorized  agent  of  tbe  Hot  Springs 
Railroad,  at  Hot  Springs,  Ark.,  within  eighty- 
five  days  from  date  of  sale,  and  when  otUcially 
signed  and  dated  Is  ink  and  duly  stamped  by 
said  agent  this  ticket  shall  then  be  good  only 
five  days  from  such  dale." 

The  clear  meaning  of  this  condiUon  is  that 
the  ticket  shall  not  be  good  for  a  letum  paasacQ 
at  all,  unless,  within  ^hty-flve  days  from  fta 
original  date,  the  bolder  not  only  identlflea 
himself  as  tbe  original  purchaser  U  tbe  tattaf  ac- 
tion of  tbe  agent  named,  but  that  agent  algna, 
datw  and  stamps  the  tidtet;  and  that,  upon 
such  identification'  and  stampinK.  the  ticket 
shall  be  good  for  five  days  from  the  new  date. 

The  sizth  condition,  bv  which  tbe  ticket  is 
to  be  void  If  tiie  plaiotlB  aoes  not  sign  his  name 
and  otherwise  identify  himself ,  whenever  called 
upon  10  to  do  by  any  conductor  or  agent  ot 
eiuer  at  the  Uoes  over  which  he  may  pass,  ia 
eridently  Intended  as  an  additional  precaution 
against  tbe  transfer  of  ihe  tidtet  dther  in  goin  9 
or  In  retumliut,  and  not  as  an  alternative  or 
inbiUtuto fOTUie previous oondltioo  lo  the  va 
Udlty  of  tbe  ticket  for  a  Mum  trip. 

The  twelfUi  condition  itBtee  that  the  plalntiit 

understands  ud  expnady  wreea  that  no  agent 

or  employee  of  any  of  the  lioea  baa  any  power 

IS7D.S. 


&t.  Pavl  Plcv  WoBKi  r.  Brutina. 


to  ■Iter,  modtfV  or  watrc  any  of  Um  condltigiu 
ofthBOOnlnot 

Bj  Om  oxpreB  eontnct  betweeo  the  putUs, 
tberefon,  tbe  pldotUt  bad  no  right  to  a  rrtuni 
puaago  onder  tbo  ticket,  noleM  1(  bora  the 
stamp  of  the  ageot  at  Hot  Springs  Buch  a 
(SOS]  stamp  wai  maoM  bj  Om  cotmaot  a  condittoo 
precedent  to  tbe  right  to  a  nton  Mstage,  and 
BO  went  or  emidons  of  tbe  defendant  was  an- 
thoriied  to  walre  Out  eoodlttoL 


Thf  platirtIB 

««nt  atOe  oflbje  trt  Hot  Sprinn  to  whose  sal- 
isnctkni  be  oonld  tdentin  bimaelf,  and  by 
whom  he  oould  have  bis  ticket  stamped,  when 
be  pnsented  hImaeU  whh  bis  ticket  at  that 
ofllee.  within  a  leaaonable  time  before  he  look 
the  return  tnln,  he  bad  the  il^t  to  be  carried 
from  Hot  Smings  to  SL  I«uia  under  his  ticket, 


the  act  of  Its  conductor  In  expelHnff  him  from 
the   oonnectlng   train   upon    tbe  defendanfs 

If  this  defendant  bad  been  the  paity  respon- 
«ble  for  not  bavlnjt  an  agent  at  Hot  Spnngs, 


tobtdd  that,  even  ._   .    . , 

the  ptalniUTB  remedy  would  not  be  limited  to 
an  action  for  tbe  breach  of  the  Implied  con- 
tract lo  bare  an  afcent  here,  and  to  tbe  expense 
which  be  thereby  incurred.  But  this  esse  doM 
not  require  tbe  ezpreerion  of  any  opinion  upon 
that  qnealiun. 

By  the  fltst  condition  of  the  contract  con- 
tained In  tbe  plaintUTg  lick^,  the  defendant  is 
ont  Btaponsible  tteyond  Its  own  line.  Conse- 
qnenijr  it  was  not  reaponaible  to  the  plaintiff 
for  faDlog  to  have  an  agent  at  the  furtbei  end 
of  the  Hot  Springs  Bai&oad.    Tbe  agent  who 


any  du^  to  bare  an  agent  at  Hkt  Sprinn, 
was  tbe  duty  of  that  company,  and  uot  m  the 
defendant  Thedemurreradmltaoalytbefscte 
•U^ed,  and  doea  not  admit  the  concliulon  of 
law,  inserted  in  the  petlHon,  that  by  reason  of 
tbe  facts  prerlously  setfortb,  and  Which  do  not 
•Dpport  toe  conclusion,  the  defendant  and  Its 
agent  failed  and  refused,  without  Just  cause  or 
excuse,  to  identify  tbe  plaintiff  as  tbe  original 
purchaser  of  tbe  ticket,  or  to  sign,  dale  and 
stamp  It  Hiteheaek  t.  Bu6lianan,  105  U.  " 
416  [2fl:lff78]. 

The  oidIseIod  to  have  an  agent  at  Hot 
Springs  not  being  a  breach  of  contract  or  of 
dn^  on  the  part  of  this  defendanL  tbe  case  la 
ralieved  of  ail  difficulty. 

Tbe  conductor  of  the  defendant's  tuain,  upon 
tbe  plainlUTs  presenting  a  ticket  bearing  no 
stamp  of  tbe  agent  at  Hot  Sprlon.  bad  no  au- 
tbori?  to  waive  aoy  condition  of  tbe  contract, 
to  dispense  with  tbe  want  of  such  stamp,  to  in- 
quire Into  the  prerlotu  ctrcomatanoea,  or  to 
pamlthlm  to  travel  on  thetraln.  It  would  be 
inconsistent  alike  with  tbe  express  terms  of  tbe 
oootnct  of  tbe  partfee,  and  wftb  the  proper  per- 
fonnance  of  tbe  duUea  of  tbe  conductor.  In  ex- 
amining tbe  tickets  of  otlier  passengere,  and  in 
oonducUDg  bis  train  with  due  regud  toi — ' 
and  safety,  that  he  sbonld  undertake  to  i 
137  L'.  S. 


place  before  tbe  beginning  of  the  return  trip, 
and  as  to  wblcb  the  contract  on  the  face  of  the 
ticket  made  the  stamp  of  the  ainnt  of  the  Hot 
Springs  Railroad  Company  at  Hot  Springs  the 
~'-  and  conclnalTe  i«oof. 

le  neceasaiy  oonchisiMi  Is  tbat  the  plaintiff 
cannot  maintain  this  actiw  agtdnat  (be  defend- 
ant for  tbe  act  of  ita  conductor  In  potting  blm 
off  the  trdn.  Tovmimd  t.  N.  T.  OenL  A  K 
R.n.Oo.S&  N.  Y.  395;  SheUmi  v.  Lakt  SOwt 
4k  M.  8.  R.  Co.  9fi  Ohio  St  214;  Frederick  r. 
MarmOU,  E.  A  0.  R.  B.  Co.  ifl  Hlch.  SU; 
Bradihaai  y.  South  Bottom  S.  R.  (h.  18S  T&am. 
40T;  MfiTioek  v.  Batton  A  A.  B.  B.  (h.  tVt 
Han,  398,  399;  LoviKOU,  NathvilU  A  G.  3. 
B.  B.  Co.  T.  FlemiHo,  U  Lea(TenD.)  13& 
Jvdffmmt  nffbtjua. 


8T.  PAUL  PLOW  WORKB    F^.  fn  JRr., 

WILLIAM  STABLma. 

iBee  B.  0.  Bepoitor^  ed.  STS~>TU 

Jmitdtetion  a§  to  pattnt  eati. 

An  aotlon  upon  a  eontraot  t7  wUoh  Uie  plalntlS 
eensedtiMAefeoaanttomake  andsella~*— »~* 
.rtiole.  Id  wUota  aotkn  the  validitjr  mai 
trlngemeat  of  ttB  patent ' 


iHm  appellMe  JurlsdJotion  of  this 
eotlon  fin.  BSTtMd  Statutes,  wtthout 
■   -  m  dJaput- 


TN  ERROB  to  die  Olrcolt  Conrt  of  the  UDilad 
X  States  for  tbe  District  of  Hinnesota.  to 
reivlew  a  Judgment  tot  tbe  pMntlff,  tn  an  a» 
Uon  for  DTMch  of  an  agreement  tn  writing, 
by  which  tbe  plaintiff  grooted  to  defendant 
toe  light  to  make  and  sell  within  a  defined  ter- 
ritory a  certain  Uod  of  pk)w,  under  letters 
patent  granted  to  plalattS,  and  defeodanl 
agreed  to  make  Uid  sell  the  plows  and  pay 
^alnllll  a  royalty  thereon. 

On  motion  to  dismiBS  for  want  of  Jurisdic- 
tion.   Denied. 

See  29  Fed.  Rep.  790;  83  Fed.  Rep.  390. 

The  facta  are  staled  in  the  opinion. 

Meatn.  Ch»a.  S.  Carelna  and  D.  8. 
FrMkeltOB,  for  defendant  in  error,  for  tbe 
motion: 

Defendant  In  error  caused  a  trantcrlat  of 
record  to  be  filed  In  this  court  and  prlnlca,  for 
the  purpose  of  maUng  tbia  motion  to  dismiss 
the  writ,  to  prevent  needless  and  oppressive 
dcjay.  The  court  has  held  Ibis  proper  prac- 
tice. 

aiark  V.  EaneoA,  U  IT.  8.  498  (34:146); 
Tkomat  V.  WcMridgt,  90  U.  8.  28  WaU.  388 
Ca8;18li). 

Section  TOO,  Rev.  Stat  U.  S-  is  the  only  Act 
providing  for  the  review  here  of  a  dvO  cause 
where  an  Issue  of  fact  has  been  tried  in  tbe 
circuit  cooit  otherwise  than  by  ajoiy. 

Booahtry.  Stw  York  L.  Int.  (k.  iW  U.  S. 
»0(3S:810);  f^MfUf  T.  aH«,T9U.  S.UWalL 
3n(80:80n. 

Unlen  the  case  at  bar  also  ooaa  nnder  sec 


«7S-878 


Bdi'il 


s  CouitT  OF  TSB  Uritkd  Statbi, 


Oct.  TxBit. 


tlon  609,  providing  for  appeals  without  r^ard 
lo  amount  Id  coutrorerqr,  tbere  Ib  do  Jurlidic-. 
tton  In  tblB  caae. 

Elgin  t.  Manhatt,  108  U.  S.  578  (S7:a4B); 
ZeU/kry.  Hapkini.  117  U.  a  OSS  (39:1020). 

An  actitm  o&  *  contract  to  recover  liccDBe 
feea,  agreed  to  be  paid  for  tfae  use  of  «  patent, 
Ii  not  a  caae  touching  patent  rights,  or  arising 
under  the  patent  or  copjilgbt  kws  of  the 
United  States. 

Brvan  v.  Skannon,  SI  U.  8.  30  How.  » 
nS:826);  Aibrightv.  Teat,  106 XT.  B.  018(37:391^ 
WUim  y.  Sm^ord,  61 D.  S.  10  How.  09  (18:841 
HaritU  V.  Tiiehman.  S9  U.  B.  S47  (26:8S1), 
rtrer  v.  Many,  67  tl.  8.  16  How.  98  (14:861); 
Burr  y.  Ortgory,  %  Paine,  438;  Blan^utra 
Spragve,  1  OUn.  288;  EOi  y.  Whiteomb,  ^ 
I^Iolm^  817;  Qoodytar  t.  Union  India  Rubber 
Co.  4  Blatchf.  08:  UtMgtiM  v.  Union  Paper 
OoUar  Oo.  6  Blatchf.  8S6;  Ooo^/ear  y.  Day,  1 
Blatohf.  SW;  Brooke  y.  Ao&y,  8  McLean,  S38; 
Fvite  V.  Deris,  S  McLean,  828;  Ourt.  Pat. 
g  496;  Walit.  Fat.  §  888. 

The  writ  of  error  cannot  be  sostalned  on  the 

Eund  that  tlu  conrt  went  into  the  queatioD  of 
validity  of  du  patent 

Kintman  y.  Parichurit,  SO  U.  6.  18  How. 
289  (15:880);  WMte  y.  Lee,  14  Fed.  Rep.  789; 
Bogere  v.  Siemner,  80  Fed.  Bep.  020;  Sariletl 
y.  Botbrook,  1  Onj.  114;  Mantony.  Baett,  66 
S.  Y.  206;  8.  C.  83  N.  Y.  528;  Bwrr  y.  Ditr- 
yee,  2Fi£h.  Pat.  Cos.  38S;  BaUiraon  Oair  Whed 
Co.  y.  North  Ballimore  Ptmenger  R.  Oo.  SI 
Fed.  Rep.  60;  Walk.  Pat.  §307. 

Meeere.  Jobn  B.  ft  W.  £t.  Sksbom. 
plaintiffln  error.  In  opposition; 

The  pleadings  put  m  Issue  the  validltr  of  the 
patcDts  and  the  DOTeltj  and  utility  of  both. 
The  court  tried  end  decided  all  these  issues. 
Under  (bis  atttte  of  facta,  this  case  was  one 
arislog  under  the  patent  laws  of  the  United 
States. 

BrookM  T.  BtoOtu,  8  McLean,  528;  LiUUJUld 
^«   =   o.-™r_„ Bloom- 


alk^ied  tn  bis  complaint  that  be  waa  the  flisi 
and  original  inventor),  and  the  defendant  agreed 
to  make  such  ploughs  In  a  good  and  workman- 
like manner,  and  to  advertise  and  sell  tbem  at » 
price  not  exceeding  the  price  of  similar  implo- 
menta  sold  bj  other  mannf acturers,  and  to  nn- 


_     r.  Sim  CV^  0>.  18  BUUchf.  157;  

T.  IFwd,  1  Blatchf.  186;  Wilton  y.  aH^rman,  Id. 
5S8;  Woodaorthy.  Cook,  S  BUtchf.  160;  PiOte 
y.  Derby,  5  McLean,  886;  Dag  v.  BarMom,  8 
Fish.  Pat.  Cas.  83;  Ooodmor  t.  anareee  Rub- 
ber Oo.Z  Blatchf.  449;  manehard  y.  apntgui  ' 
Cliff.  iS88. 

The  plaintia  In  error  was  not  estopped 
contest  the  validity  of  the  patent 

Brown  y.  Lapham,  37  Fed.  Rep.  77    Butt 
Dttrgee,  S  Fish.  Pat  Caa.  276,  Sm-.  Moody 
TiOer,  1  Ban.  A  Ard.  Pat  Oas.  41-48;  Soetoek 
y.  Goodrich.  30  Fed.  Rep.  810;  Beil  r    MeOul- 
lovgh,  1  Flsb.  Pat  Caa.  880;  Wood  y.  Welit.  8 
Pish,  Pat  Caa.  886. 

Mr,  Jvetieo  Qrmij  delivered  the  opinion  of 
the  court: 

Tbe  original  action  was  brought  In  the  CIi 
cult  Court  of  the  United  States  for  the  District 
of  Minnesota  bv  a  citizen  of  Nebraska  against  a 
corporation  of  Minnesota,  for  breach  of  an 
agreement  in  writing,  dated  December  17, 1877, 
t^  which  the  plaintiJf  granted  to  tbn  defend- 
ant the  right  to  make  and  sell  within  a  defined 
(877]  terrttorjraoertainkindof  plough,  under  letters 
patent  granted  August  18, 1874,  to  tbe  plalntifl 
for  an  iminvvemeot  in  ploughs  (of  which  he 


lie  aefendaol.  In  Its  answer,  admitted  th« 
agreement  sued  on,  but  denied  any  breach; 
denied  that  the  plaintiff  was  the  original 
and  first  inventor  of  any  improvement  in 
ploughs,  and  averred  that  bis  alleged  improve- 
ment had  been  described  in  dz  earlier  patents 
specified;  admitted  that  the  defendant  bad 
made  and  sold  ploughs  according  to  the  method 
described  Id  Idlers  patent  granted  March  0, 
'"""  — ne  Bertbiaume,  and  averred  that  tboso 
were  coDsiructed  upon  an  entirely 
different  principle  from  tbe  plalutUrB.  Tbe 
plaintiff  filed  a  general  repllcaaon,  denying  the 
allegations  of  the  answer. 

A  Jury  trial  having  been  dtily  waived  in 
writing,  the  case  was  tried  by  the  court,  which, 
upon  facts  set  forth  in  detail,  found  that  tbtt 
defendant  had  made  900  plougha  under  the 
Berthiaume  patent  and  860  other  ploughs;  that 
all  those  ploughs  infrlDged  the  plaintuPe  pa^ 
ent  and  that  the  plalntitTs  invention  was  not 
ondcipated  by  either  of  the  eiz  other  patents 
set  up  in  the  answer;  and  concluded  that  the 
plidntifl  was  entitled  toaroyaltyof  93.60oneacli 


ivejudgmeut  for  the  plaintiff  acconliogly.  29 
red.  Rep.  790;  82  Fed.  Rep.  290. 

Tbe  defendant  sued  out  this  writ  of  error, 
which  the  original  plaintiff  now  moves  U>  din. 
miss  for  want  of  junsdictlon,  because  tbe  Judg- 
ment below  was  for  less  than  $3,000. 

Tbe  deciaion  of  this  motion  depends  upott 
§  699  of  the  Revised  Statutes,  by  which  a  writ 
of  error  or  appeal  may  be  allowed  from  any 
final  judgment  or  decree  of  the  cVcuIt  court, 
without  regard  to  tbe  sum  or  value  In  dispute, 
'in  any  case  touching  patent  rights."  This 
section  snbetantially  re-enacts  the  corTGspoudiDK 
provision  of  tbe  Patent  Act  of  1870,  in  which  ^378 
the  words  were  "in  any  action,  suit,  contro- 
versy or  case,  at  law  or  in  equity,  touching 

■     ■    "     '-''-■  8,  1870,  chap,  380, 

„__, The  language  applied 

to  this  subject  in  the  Patent  Act  of  1880,  under 
which  tbe  cases  of  Wilton  v.  San^ford,  61 U.  8. 
10  How  99  [13:8441  and  »own  V.  Shannon,  61 
U.  B.  30  Hoiv.  06  [15:836]  were  decided,  was 
that  used  In  that  Act  tn  defining  the  jurladlc- 
don  of  tbe  circuit  court  In  patent  cases,  name- 
ly, "actions,  suits,  oontroversies  and  cases, 
arising  under  any  law  of  the  United  States, 
granting  or  confirming  to  Inventors  the  exdn- 
sivo  rights  totfadr  InveDdoni  or  dlfcoverles." 
Act  July  4,  1886.  chvp.  867,  g  17,  B  Stat  at  L. 
134.    SimilarwordswereusedintbePalentAct 


But  hi  the  Act  of  1870,  as  In  the  Revised 
Statutes,  Congress,  while  udng  similar  lan- 
guage In  defining  the  jurlsdlonoD  of  tbe  cir- 
cuit court,  subetltuted  (it  must  be  supposed, 
purposely)  the  new  phrase,  "touching  patent 
rights,"  in  defining  tbe  jurisdiction  of  thla 
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The  prewnt  cbm  was  rd  BCtlon  npcm  a  cod- 
tnct  hj  whidi  the  pUlndfl  UceDsed  the  defend- 
ant to  make  and  «eU  a  patented  article,  and  not 
a  suit  for  InfrioKioK  tbe  plalntUfs  patent  But 
the  questkms  wlieuier  that  patent  was  valid, 
and  whether  tt  bad  been  InfriDeed,  wen  put  in 
hnie  by  the  pleodlngaand  dedded  bv  the  drcuit 
court.  Whether,  irithin  the  meaolne  of  other 
Btatntes,  and  In  the  )igitt  of  prerioua  oedrioni, 
thia  case  should  he  conrid^ed  a« '  'arising  under" 
the  patent  laws  of  (he  United  Statee,  la  aqoestton 
ootbeforeua.  BeeDakTiitlffJi.  Oo.t.  ^aU. 
125  n.  S.  46  [81:  6681  and  caate  there  dted. 
It  to  suffldeat  tor  the  dedsion  of  thto  motion, 
that  we  hare  no  doubt  that  a  case  In  which  the 
Tolidity  and  the  lofringemeol  of  a  patent  are 
«antTOveTl«d  is  a  "case  touching  patent  riifhu," 
and  therefore  within  the  appellate  Jurisdiction 
of  thto  court,  under  §  699  of  the  Hevised  Stat- 
utes, without  regard  to  the  sum  or  Talue  in 
dispute. 

Motion  to  itumufor  vant  qf  jvritHetiim  d»- 


l""l        TOLLIAM  L.  POWBIX.  Fff.  <n  Bn., 


I8ee  B.  C.  Beportarii  ed.  ore-OTJ 

Pa^ee  power  t^BtaU—kgiAoHtt  poaei^^^tatvU, 
lehen  eoneitaii)e-^>lwmarganne  fow— fwimr  ^ 
OejudieiaTV—Fvntti/ltiania  ttatuta. 

I.  A  stototP  wtdoh  1i  a  leKltiniate  ezendM  of  tbe 

KUoe  power  of  the  Stale,  for  the  proteottoa  of  tbe 
ilth  of  the  people,  and  for  tbe  preventlOD  of 
Cnud,  1i  DOt  InooDSlMent  with  tbe  Fourteenth 
Amradment  of  the  Oonacltuaon  of  the  United 
fluitCB.  niatAmendnentwatnotdeelffiiedtolatet^ 


Toleomarnrlna,  .- 
bIlltatioDtnItt<r.lD*ol*ei■uahdaIl|tertotIuputllla 

healOi  IB  to  tegulrs  Iti  or**— ' •■— 

ihan  its  rasiilatfoD  In  sooh 


do  not  ooDtaln  nozlcaa  iDffTedleole,  Isa  queslloD 
fact  and  ot  pnbllo  ptdlor,  whiofa  baionv  to  the  le« 
latlT«  dcnrtment  to  determliM 

a.  ran  lefUatlra  detoimliiatloti  of  nieh  qnestli 
la  ooooluriTe  Bpoo  the  oonrn,  nnleei  It  appMia  QD- 
on  the  CSM  of  the  Btatate>  or  tiom  fao&  of  whioh 
the  aoniti  must  lake  Judbdal  oosulance,  lliat  the 
■t^utetnfrlnsw  il^ta  noured  *—  *■—  ■* — -* '- ' 


rl  ERROR  to  the  Supreme  Court  of  the  8tat« 
of  Pennsylvania,  to  review  a  Judcment  eua- 
tnlning  the  Talldity  of  a  Statute  or  Pennsyl- 
197  U.  8. 


vaula  relating  to  the  maoofaoture  and  sola  of 
oleomargarine  butter.    4fflrmed. 

Reported  belaw,  S  CenL  Rep.  800, 114  Pm.iW. 

Tbe  facts  are  fully  stated  in  the  opinion. 

Mestn.  ^rnftn  D,  Gilbert.  W.  B.  Bp^ftn 
and  D,  1.  Wktaon.  for  plalntltl  in  error: 

It  to  the  law  In  Pennsylvania  that  the  qtiM- 
tlon  whether  or  not  any  given  act  to  within  the 
police  power  of  the  Slate  Is  one  which  the  ]udl- 
darr  canoot  determine,  but  it  rests  whoUy  with 
the  Legislature. 

PauMl  V.  OmnummaUA ,  B  Ceat.  Rep.  800. 

The  trial  court  said  that  you  could  not  Intro- 
duce ihe  proof  of  facts,  and,  upon  the  finding 
of  a  jury  one  way  or  another,  have  the  consti- 
tutionality of  the  law  dedded.  And  yet,  the 
supreme  court  had  directly  affirmed  and  sanc- 
tioned that  very  practice. 

Seely  v.  PitMurgh,  89  Pa.  «60;  WaiMnoton 
Ate.  es  Pa.  802;  draig  v.  ^Oadelphia,  tW  Pa, 
260. 

Under  the  settled  doctrine  of  this  court, 
whether  a  state  statute,  called  a  police  law,  has 
a  real  orsubstantlal  relation  to  tbe  public  health. 


(21:412)1  Jfunn  v.  lUirtoU,  94 U.  8.  146  (34:91); 
Sinking  nind  Gatet.  99  U.  8.  718  (3C:S01); 
Marburs  v.  Maditon,  S  U.  S.  1  Oranch,  187, 
167  (2:60,  70). 

Whatever  aOeota  the  peace,  good  order, 
morals  and  health  of  the  community  comet 
within  the  police  power  of  the  State. 

PeopU  V.  Marx,  99  N.  T.  877;  Se  Jaoobt.  98 
N.  T.  98. 

What  are  the  subjects  of  Its  exercise  is  clearly 
a  ludidal  question. 

Lakeciew  v.  BoM  SiO  Cemetery  Oa.  70  III. 
191;  Auitin  v.  Jfurrov,  16  Pick.  121;  Cooley, 
Const.  Lim.  4th  ed.  719;  WatartoKn  t.  Mai/o, 
109  Mass.  815. 

AU  laws  passed  by  the  Legialaturf  are  sub- 


816,  421  (4:079,  605);   flepium  v.  Griewold.  75 
U.  8.  8  Wall.  608  (19:513);  Legal  Tender  Cam*. 
79  U.  S.  18  WalL  467  (20:  387);  Marbury  v. 
Maditon,  0  U.  8.  1  Cranch,  187  (2:60). 
Oleomargarine  butler  to  not  injurious  to  the 

Rublic  health,  morals  or  safety,  and  therefore 
a  manufacture  and  aale  cannot  be  prohitdted 
under  the  guise  of  the  police  laws. 

Boitort  Beer  Go.  ▼.  M<u»aeku»etl*,  97  U.  8. 
88  (24:992);  UrorOywatom  FerUlinng  Co.r.  Byd* 
Fork,  Id.  667  (94:1088);  Jfunn  v.  IttinoU,  04 
U.  a  145  (34:01). 

Tbto  court  will  assume  this  proof  could  have 
beaiinade. 

BeoOand  County  v.  HiU,  113  U.  8. 186(38:693). 

The  fact  that  deomargarine  butter  is  most 
extensively  used,  what  Its  ingredients  ore  and 
whether  wholesome  or  not,  would  seem  to  be 
matters  of  which  thia  court  will  inform  itself. 

Brown  V.  Piper,  SI  U.  S.  43  (33:301);  Em 
JaeoU.  98  N.  7.  113, 

Acts  which  can  only  bejus tided  on  the  ground 
that  they  are  police  regulations  must  be  dearly 
necessary  to  Uie  safety,  comfort  or  wdl  being 
of  Bocietyj  or  imperatively  required  by  the  pub- 
lic necessity. 

2  Kent,  Com.  18th  ed.  840,  note  3;  BtaU  v. 
Noyet,  47  Me.  18B:  Peoiie  v.  Jaekton  d  M.  PI. 
Boaa  Co.  9  Mich.  807. 
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BUPBBOt  CODRT  OF  THE  UNITBD  STATKI. 


TbU  Penn^lTuite  Act  wbich  prohibftB  tbe 
maiiDfactare  and  tale  of  oleoraHr^rine  is  not  b 
TaJid  exercise  of  tbe  police  power  of  the  Bute. 

Tbe  FonrteenUi  Amendment  uys  ibet  no 
6tatc  shall  deny  to  ao;  one  tbe  equalprotectlon 
of  iia  lawn. 

Eo!  parte  Virginia.  100  U.  S.  840  (86:877); 
Strauder  t.  Weit  Virginia,  Id.  808  (eS:064)i 
Rfytnto  y.  Bita,  Id.  818  (35:667);  Neal  v.  DOa- 
ware,  108  C.  S.  870  (86:567);  OivO  BighU  Ca»a, 
109  U.  8.  28  («7«48);  Tick  Wo  ».  Hopkint,  118 
U.  B.  8S6  (80:820);  AtrM«r  t.  OonnoUii,  118  U. 
B.  87,  81  (^:9S8,  981);  BoyA  t.  [T.  &  116  U.  S. 
eie  (39:740). 

Such  leglalatton  Is  In  conflict  with  tbedoctrine 
of  equity,  and  is  a  denial  of  equal  privileges  to 
all. 

Savfihter  Bou*e  Qua,  SB  U.  8.  19  Wall.  08 
(21:404);  OhaHaBiurBridget.Warrm Bridge, 
86  U.  8.  II  Pef.  607  (9:847);  Gau  of  Monopalia. 
1 1  Coke  Hep.  84  b. ;  Cooler,  Prin.  Com.  Law, 
aSfl;  Buteheri  Union  8.  H.  A  L.  8.  L.  Oo.  v. 
CftKxnt  Oity  L.  B.  L.  A  8.  H.  Co.  Ill  U.  S. 
746,  754  761  (28:  68S.  688). 

Thla  Act  depriTea  Powell  of  his  a7ocat]oii  or 
calling  fn  life.  Is  tbe  manner  of  this  depriva- 
tion "due  process  of  lawT" 

Murray  t,  Hoboktn  L.  ds  1.  Co.  St  U.  8.  IS 
How.  270  (IS;874);  Batitltm  r.  ffta  Meant. 
96  n.  8.  103  (24:618);  Bagar  T.  Beelatnation 
Bill.  Ill  U.  6.  707  (28:571);  BwlaOo  v.  Oati- 
fomia,  110  U.  8.  581  (88:m);  DartmoutA  Col- 
lege T.  WoechMTd,  17  U.  8.  4  Wheat  G18  (4:689). 

Tbe  Act  deprives  tbe  plidatia  in  error  of  his 
prqpertv  without  due  process  of  law. 

Bairlemeser  t.  lowt,  86  U.  8.  18  Wall.  188 
(21:980);  Botton  Beer  Co.  v.  Maiiaehuum,  97 
U.  8.  M  (24:089):  2  Kent,  Ckim.  820;  Wyne- 
Aanwr  T.  ftopfa,  18  N,  Y.  878, 488;  Siirman T. 
BUUr,  84  N.  Y.  884,  88S;  Eaton  t.  Boeton  C. 
AM.R.B.  Cb.  SI  N.  H.  611;  1  Bl.  Com.  8; 
Pumpeliy  v.  Oreen  Bay  A  M.  Canai  Oo.  80  U. 
8.  18  Wall.  166  (80:667);  FMpU  y.  Otie,  90  N. 
T.  48;  8taU  t.  AddingUm,  77  Ho.  110;  Fioph 
T.  Jfarz.  99  K.  Y.  877. 

Meetr*.  A.  U.  Wintenleen  and  Wairne 
BtfteVeitsh,  for  defendant  in  erroi: 

What  is  meant  b;  "due  process  of  lawf ' 

Bandton  v.  Seui  (Meant,  96  U.  B.  104 
^;619):  Mittouri  Pae.  B.  C».  t.  Bumet,  116 
U.  8.  S19  (8B:46S). 

Due  prooea*  of  law  Includes  a  trial  according 
to  some  aeUled  oonrse  of  ludidal  prooeedlog. 

JftimwT.  BOOcenL.  <t/.  O..  89  U.  bT  IB 
How.  378. 880(16:872, 876);  Walkery.  Sautinet, 
98  U.  S.  00  088:678):  2  Kent,  Com.  IB;  Burtado 
T.  Oalffbmia,  110  U.  8.  587  (88:386);  Se  parte 
Wall.  107  U.  8.  266.  889  (»:it68.  m). 

The  worda,  "the  law  of  tbe  land,"  are  to  the 
same  effect  as  "due  process  of  law"  b  the  Bill 
of  Rlgfatt  In  the  GonstitatloD. 

Fetter  t.  Wilt.  46  Pa.  4B7;  Oraig  r.  Kline. 
66  Pa.  418;  Own  t.  OommomoBaltA,  42  Fa.  69; 
Vaniant  J.  WaOdel,  9  Yerg.  360:  Metropoiilan 
Bxeite  Board  t.  Barrie,  MN.  Y.  667:  Bertholf 
r.  VBeOy,  74  N.  Y.  500;  fMer  v.  MeOirr,  1 
Qatj.  1;  State  t.  AOmond.  8  Houst.  (Del.)  OlS; 
n»T.  State,  68  Ini  653:  ffifn.!*  y.  lW(n,  107 
m.  ata-.Bupley.  Oatlagher,  4  Hich.  244;  SI. 
Lmtii  Omntf  Ot.  t.  Grituold,  68  Ho.  175; 
Slate  V.  Muffler.  29  Kan.  869,  afflnned  t^  this 
court  In  198  V,  8.  888  (81:  90S). 
8U 


A  A  ^  A.  Cb.  27  Vt.  140;  Lieber'i  CItU  Lib- 
era, 161;  Braddee  v.  Brounfleld,  8  Watts  ft  8. 
285;  Galdery.Bua.  8U.  8.  8  Dall.  S88a«»). 

The  court  cannot  Impute  to  the  Leglslntura 
anj  other  but  public  motivee  for  their  octs, 

Sutibvry  dt  U.  R.  R.  Co.  v.  Cooper,  88  Pa. 
378;  ft»p&  T.  Draper,  15  N.  Y.  546;  Cooler, 
Const.  Lira.  187;  Awn  Bingy.  Oroatey.  118  U. 
S.  710(3S:1147);£iJmi«R6'<TWf,4en.d.6Uow. 
688  (I2:2»l). 

The  Act  did  not  deprive  the  plaintiff  In  error 
of  bis  proper^  witfamit  due  process  of  law. 

Boeton  Beer  Oo.  v  ilamaeli-utetu,  97  U.  8.  99 
(24:989);  Weil  v.  Cal/umn.  25  Fed.  Rep.  86-1. 
673;  BartemeyoTV.lowa.BSU.S.  16 Wall.  U':) 
(21:929);  8laU  v.  Smyth,  14  R.  J  100;  (hm- 
rrumaeiMA  v.  Evani,  133  Hasa.  11:  Stile  v. 
Jftwton,  46  N,  J.  L.  469;  POtple  v.  Cipperly.  1 
Cent.  Rep.  804,  101  N.  Y.  (34;  reversing  the 
Bupreme  Court  of  New  York  in  87  Hun,  810. 

The  Act  did  not  deprive  tbe  plaintiff  in  error 
of  the  equal  protection  of  the  laws. 

It  is  to  be  sustained  as  a  valid  ezerdse  of  th« 
police  power  of  the  Btate. 

"Hurrpe  v.  BuHand  AB.R.R.O0.  97Vt.  140; 
OommanaeaUh  v.  Alger,  7  Cush.  86;  Mayor  of 
N.  T.  y.  Miln,  86  V.  8. 11  Pet.  103  (9:649);  /,£ 
catte  Catet,  46  U.  8.  6  How.  604  (12:266); 
jUunn  V.  minoit,  94  U.  8.  19)  (24:64). 

There  are  so  many  laws  whose  constitution- 
alltv  has  been  dechued  or  conceded,  nhich  nrc 
analogous  in  character  to  tbe  present  law,  ibat 
a  reference  to  a  few  of  them  may  be  useful. 

Sptdit  V.  Commonmalth,  8  Po.  812;  Waldo  v. 
CommonmaUh,  9  W.  N.  C.  200;  Boardqf  Health 
y.  Uoyd^}  Phila.  Bep.  30;  Kemubliea  v.  Bu- 
gttet,  2  Yeates,  498:  Byert  v.  Commomeealth, 
43  Pa.  69;  Wright  v.  Cominonviealth,  Tl  Pa. 
470;  CommonmaUh  v.  Behoenhutt,  8  Phila.  30; 
Conanimieeidth  y.  Wilton,  9  W.  K.  C.  391; 
Daibi  T.  8tate,  89  Ark.  358;  Mayor  of  N.  T.  v. 
WiUiamt,  16  N.  Y.  609;  MiteheU  y.  WHliamt, 
97  Ind.  est;  State  v.  Gomnatt.  Id.  130;  Tenney 
V.  Lent,  16  Wis.  666;  Carter  r.  Bow,  Id.  2W- 
Mtigler  v.  Santai,  tupra. 

Mr.  JvtUce  H»rlma  delivered  theoploion  of      -  579 
tbe  court; 

This  writ  of  error  brings  up  for  review  a 
Judgment  of  the  Supreme  Cmirt  of  Penn^l- 
vanta,  sustaining  the  validity  of  a  statute  of 
that  (Common  wotlth  relating  to  the  ruanufac- 
ture  and  sale  of  what  is  commonly  callod  olco- 
margarine  butter.  That  judgment,  tbe  plain- 
tiff in  error  contends,  denies  to  blm  certain 
rights  and  privilqes  specially  claimed  noder 
tbe  Fourteenth  Amendment  to  tbe  Constitution 
of  tbe  United  States. 

By  Acts  of  the  General  Aasemblyof  Penn- 


of  Butter  and  Cheese,"  and  the  otber.ap- 

proved  May  94,  1888,  and  entitled  "An  Act 
for  the  Protection  of  Dairymen,  and  to  Prevent 
Deception  In  Sales  of  Butler  and  Cheese,"  pro- 
vision was  made  for  the  stamrrfng.  braodhig.or 
marking,  In  a  prescribed  moae,  mannbctwid 
articlee  or  substancea  in  semblance  or  iiidt«tiOD 
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of  batter  or  cheese,  not  the  legitimate  product 
of  the  dairv,  and  tiot  nude  ezclusiTdy  of  milk 
or  cieain,  Dat  into  which  oil,  laid,  or  fat,  sot 
pTodnced  from  mQk  or  cream,  entered  aa  a 
coinpODait  part,  or  Into  which  melted  butter 
or  anj  oil  thereof  had  been  Introduced  to  take 
die  place  of  creun.  Lawa  Pa.  ISTS,  p.  87; 
1688,  p.  48. 

Bnt  thia  legislation,  we  premme,  failed  to 
■ccompliab  tbe  ot^ecta  intended  by  the  Legis- 
lature. For,  bT  a  aubseqaoit  Act,  approved 
M«v  31,  1885,  and  which  took  effect  /nlf  1, 
1885,  entitled  "Aa  Act  for  the  Protection  of 
the  PnbUc  Health  and  to  Prevent  Aduliemtlon 
of  Dafay  Prodncta  and  Fraud  In  the  Sale 
Thereof,"  It  was  provided,  among  other  things, 
as  follows ; 

"Sec  1.  That  no  person,  firm,  or  corporal« 
bod;  abaUmaiinfactnie  out  of  any  oleaginous 
substance  or  any  compound  of  the  same,  other 
than  that  produced  from  onadulterated  milk,  (» 
of  cream  from  the  same,  any  article  desigoed  to 
take  the  place  of  butter  or  cbeeee  produced 
from  pure  unadulterated  milk  or  cream  from 
the  BBine,  or  of  any  imitation  or  adulterated 
butter  or  che«ee,  nor  shall  sell  or  offer  for  sale, 
or  have  in  bis,  her  or  their  possession,  with  lu' 
lent  to  sell  the  same,  as  an  article  of  food. 

"Sec.  2.  Every  sale  of  auch  article  or  snb- 
■taoce,  which  is  prohibited  by  the  first  sectioQ 
of  this  Act,  made  after  thia  Act  shall  take  effect 
la  hereby  declared  to  be  unlawful  and  void, 
and  DO  action  shall  be  maintained  in  any  of  the 
courts  in  this  State  to  recover  upon  any  coo- 
tract  for  the  idle  of  any  such  article  or  sub- 

"8ec.  8.  Every  person,  company,  firm,  or 
corporate  body  who  shall  manufacture,  sell,  or 
offer  or  expose  for  sale  or  have  In  his.her  or  their 
poewBslon  with  Intent  to  sell,  any  lubstance, 
*be  manoftctum  aad  sale  of  which  is  prohib- 
ited by  the  first  section  of  tbU  Act,  shall,  for 


with  ooata  by  any  person  suing  in  the  name  of 
tbe  Commonwedtn  as  debts  of  like  amo 

an  by  law  neorcnble;  one  half  of  which  i. , 

when  so  noovered.  ahalt  be  paid  to  tbe  pioper 
oooD^  tiSHiner  t<»  tbe  use  of  the  county  In 
whicbsnlt  Is  brought  and  the  other  half  to  the 
pcmon  cs  peiMns  at  whose  Instance  such  a  salt 
dian  or  may  be  ooaunenoed  and  prosecuted  to 


▼Uoos  of  tbe  first  section  of  this  Act 
deemed  gntl^of  a  misdemeanor,  and  upon 
eonvlctioD  sball  be  pontshed  by  a  fine  of  not 
kaa  than  one  hundred  doUan,  nor  more  than 
Uiree  hunclred,orbT  Imprisonment  in  the  coun- 
ty jidl  for  not  leas  tnan  ten  nor  more  than  thirty 
days,  or  both  such  fine  and  imprisooment  for 
11m  firat  offense,  and  imprisonmentfor  one  year 
tot  every  ■nbaeqnent  offense." 

The  ^alntiflln  error  was  Indicted,  under  the 
Ian  statute,  in  the  Ceort  of  Quarter  Sessions  of 
tbe  Feaoe  in  Daui^iln  Oounty,  Petmsvlvania. 
Tbe  charge  in  tbe  fiist  count  of  the  indictment 
la  that  be  imlawfully  sold,  "as  an  article  of 


ler  produced  trom  pun,  unadulterated  milk 
eream  from  milk,  the  said  article  so  sold,  as 
aforesaid,  bdngan  article  manufactured  ~  '  ' 
J27  r.  s. 


certain  oleaginous  substances  and  compounds 
of  tbe  same  other  than  that  produced  from  un- 
adulterated milk  or  cream  from  milk,  and  said 
article  so  sold,  as  aforesaid,  bdng  an  Imitallon 
butter."  Id  tbe  second  count  the  charge  is  that  ^  __  ,  , 
he  unlawfully  had  In  his  possesion,  •'with  In-  l«»*  J 
tent  to  sell  the  same,  as  an  article  <rf  food,  a 

aoaatity,  vis.,  one  hundred  pounds,  of  Imita- 
on  butter,  designed  to  lake  the  place  of  but- 
ler produced  from  pure,  unadulterated  milk  or 
cream  from  the  same,  manufaclured  out  of 
certain  oleaginous  suhetancea,  or  compounds 
of  the  same  other  than  that  produced  from 
mUkor  cream  from  tbe  same." 


Olty  of  Harrisburg,  sold  to  the  prosecuting 
witness,aB  an  article  of  food, two  original  pack- 


uiesol 


such  packages  were  sold  and  bought  aa 
butterlne,  aikd  not  aa  butter  produced  from 
pure,  unadulterated  milk  or  cream  from  un- 
adulterated milk;  aud  that  each  of  said  pack- 
ages was,  at  the  time  of  sale,  marked  with  tbe 
words,  "Oleomargarine  Batter,"  upon  the  lid 
and  side  in  a  straight  line,  io  roman  letters  half 
an  Inch  long. 

It  was  also  agreed  that  the  defendant  had  in 
his  possesaioo  one  hundredpounds  of  the  same 
article,  with  Intent  to  sell  it  as  an  article  of 
food. 

This  was  the  case  owAb  by  the  Common- 
wealth. 

The  defendant  then  offered  to  prove  by  Prot 
Hugo  Blanck  that  he  saw  manufactured  tbe 
article  sold  to  the  {sosecutlng  witness;  that  it 
was  made  bom  pun  animal  lats;  that  thepro- 
ceas  of  numnf  actnie  waa  clean  and  wbolesotne, 
the  article  containing  the  same  elements  as 
dairy  butter,  the  only  dlffeienoe  between  them 
being  that  the  manufactured  article  contained 
a  smaller  proportion  of  tbe  fatty  substance 
known  as  butterlne;  that  this  butterlne  existed 
In  dairy  butter  in  tbe  proportion  of  from  8  to  7 
per  cent,  and  in  the  manufactured  article  in  a 
amaDer  pioporUon,  and  was  Increased  in  the 
latter  by  the  introduction  of  milk  and  oeam; 
tiiat  this  having  been  done,  the  artlde  con- 
bdned  all  theelements  of  butter  produced  frtan 
pure  unadulterated  milk  or  cream  from  tbe 
same  except  that  the  percentage  of  butterlne 
was  rilghtly  smaller;  that  tbe  tmly  effect  of 
butterlne  was  to  give  flavor  to  the  oattar  and 
that  it  had  nothing  to  with  lla  wholesonwness; 
that  the  oleaginous  substances  In  the  manufac- 
tured arUcle  were  substantially  Identical  with 
those  produced  from  milk  or  cream;  and  that 


unadulterated  mSk. 

The  defendant  also  offered  to  prove  that  he 
was  engaged  tntheerocery  and  providon  busi- 
ness in  the  City  of  Harrisburg,  and  that  the 
article  sold  by  him  was  part  of  a  large  and  val- 
uable quantity  manufactured  prior  to  the  21at 
td  Hay,  IBSS,  In  accordance  with  the  laws  of 
this  Commonwealth  relating  to  the  manufac- 
ture and  saleof  said  article,  and  so  sold  by  him; 
that  for  the  purpose  of  prosecuting  that  busi- 
ness larKS  investments  were  made  by  him  in 
the  purchase  of  snilahle  real  estate,  in  the  erec- 


SU 


Sm-BBira  CoimT  uf  thb  Dhitbd  Statu. 


OOT.  Term, 


uof  llTUihood. 

To  eacb  offer  the  CommonweiLltb  objected 
upon  tbe  grouod  tbnt  tlie  evidence  proposed  to 
be  introduced  was  Immaterial  and  lirelevatit. 

The  puipose  of  tbeae  oBen  of  proof  was 
avowed  to  be:  (1)  Toobow  tbattbe  arllclesold 
waa  a  new  InvenUoD,  not  an  adulteration  of 
dairy  products,  nor  Injurious  to  the  public 
bealth,  but  wholesome  and  nulritioueasan  ar- 
ticle of  food,  and  tliat  Its  tnanufaciure  and  aale 
nere  in  conlormlVr  to  tbe  Acts  of  May  23,  tSTB, 
and  May  24, 1888.  (8)  To  show  that  ibe  stat- 
ute upon  whtch  tbe  prosecution  was  fouoded 
was  unconatdtuttonal,  aa  not  a  lawful  exercise 
of  police  power,  and  also  because  it  deprived 
the  defeodaDt  of  the  lawful  use  "of  bis  prop- 
erty, liberty,  and  faculties,  and  leatroys  his 


oSei,  and  excluded  tbe  evidence.  An  excep- 
tion to  that  ruling  was  duly  taken  by  the  de- 
fendant. 

A  verdict  of  guilty  having  been  returned, 
and  motions  in  arrest  of  judgment  and  for  a 
new  trial  having  been  overruled,  the  defendant 
was  adjudged  to  pay  aflneof  $100  and  coats  of 

SroeecutioQ,  or  give  bail  to  pay  the  same  in  ten 
ays,  and  be  in  cuBiody  until  tbe  judgment  was 
performed.  That  judgment  was  affirmed  by 
tbe  Supreme  Court  of  the  State.     114  Pa.  295. 

This  case,  in  Its  important  aspecia,  is  gov- 
erned by  the  principles  announced  in  ifuo/ar  v. 
KanioM,  138  U.  S.  028  [81:  206].- 

It  is  immaterial  to  inquire  whether  the  acts 
with  which  the  defendant  Is  charged  were  au- 
thorized by  the  Statute  of  Blay  33,  1878,  or  by 
that  of  May  34,  1868.  The  present  prosecution 
is  founded  upon  the  Statuteof  May  21, 1886;  and 
if  that  Btaluie  be  not  In  contlict  with  the  Con- 
atJtution  of  the  United  Stales,  tl^e  judgment  of 
tbe  Supreme  Court  of  Pennsylvania  must  be 
offlrmed. 

It  is  contended  that  the  last  statute  is  void  In 
that  it  deprives  all  coming  vrithin  Its  provUoos 
of  rights  of  liberty  and  property  without  due 
process  of  law,  and  denies  to  them  the  equal 

ErotectioD  of  tbe  laws;  rights  which  are  wcured 
y  tbe  Fourteentb  AJneodment  of  the  Consti- 
tution of  the  United  StatM.     Q 

It  is  scarcely  necessary  to  ^y  that  If  this 
statute  Is  a  leirllimatc  exercise  of  the  police 

Eower  of  the  State  for  the  protection  of  the 
ealth  of  the  people,  and  for  the  prevention  of 
fraud,  it  is  not  inconslBtent  with  that  amend- 
ment; for  it  is  tbe  settled  doctrine  of  this  court 
that,  as  govermnent  Is  organized  for  tbe  pur- 

Sose,  among  other*,  of  preserving  Uie  public 
ealth  and  tbe  public  morale,  it  cannot  devest 
itself  of  the  power  to  provide  for  those  objects^ 
and  that  the  Fourteentb  Amendment  was  not 
designed  to  interfere  with  tbe  exerdse  of  that 
power  by  the  Slates.  Miigler  v.  Katuai,  128 
U.  8.  688  [81:  311];  BuLJ.rr^  Union,  8.  H. 
itL.8.L.0a.v.  Oraoent  City  L.  3.  L.  <t  8.  H 
Oa.  ni  U.  S.  746,  751  [38:585,  6871;  Barbiery. 
Connolly.  118  U.  B.  27 128:9231;  Tiek  Wo.  r. 
Hopkiitt,  118  D.  8.  856  [80  :£»)]. 
CM 


The  question,  tbcrcrore,  ia  wbctlier  tlie  pro 
hibltlon  of  the  manofacture  out  of  oleflginoai 
subatonces,  or  out  of  any  compound  £ereoI 
other  than  thM  produced  from  unBdulterat«d 
milk  or  cream  from  unadulterated  mlik,  of  an 
article  dasletied  to  take  the  place  of  butter  or 
cheese  produced  from  pure  unadultenUed  milk  fSSM 
OT  cream  from  unadulterated  milk^  or  the  pro- 
hibition  upon  the  manufacture  of  any  imita- 
tion or  adullerated  butter  or  cheese,  or  upon 
the  sellinK  or  offering  for  sole,  or  having  In  pos- 
session wttb  intent  to  sell,  the  same,  as  an  ar- 
ticle of  food,  ts  a  lawful  exercise  by  tbe  State 
of  the  power  to  protect,  by  police  regnlaUons, 
the  public  health. 

The  main  proportion  advanced  by  ttie  de- 
fendant Is  that  his  enjoyment  upon  terms  of 
equality  with  all  others  In  gimllar  circumstances 
of  the  privilege  of  pursuing  an  ordinary  calling 
or  trade,  and  of  acquiring,  holding,  and  selling 
property,  ia  an  eaaential  part  of  nil  rights  M 
liberty  and  property,  as  guaranteed  by  the 
Fourteentb  AmendmenL  The  court  ossenlsto 
this  general  proposition  as  embodying  a  sound 
principle  of  constitutional  law.  But  it  cannot 
adjudge  that  the  defendant's  rights  of  liberty 
and  property,  as  thus  deSned,  oave  been  in- 
fringed Dy  the  statute  of  Pennsylvank,  with- 
out holding  that,  although  It  may  have  been 
enacted  in  good  faith  for  the  objects  expressed 
In  its  title,  namely,  to  protect  tbe  public  health 
and  to  prevent  the  adulteration  of  dairy  pro- 
ducts and  fraud  in  the  sale  thereof,  it  has.  In 
fact,  no  real  or  substantial  relation  to  tbosoob- 
iects.  MiiQler  v.  Kansat,  128  U.  8.  628,  661 
[SI:  205,2101.  The  court  Is  unable  to  adSnn 
that  this  legblatloD  has  no  real  or  substantial 
relation  to  such  objects. 

It  will  be  observed  that  tbe  offer  in  the  court 
below  was  tosbow  by  proof  that  the  particular 
nrtlclesthedefendant  sold,  and  those  in  his  pos- 
session for  sale,  in  violation  of  the  statute,  were. 
In  fact,  wholesome  or  nutritious  articles  of 
food.  It  is  entlrelv  consistent  with  that  offef 
that  mnoy,  indeed,  that  most  kinds  of  oleo- 
mar^rine  butter  in  the  market  contain  ingre- 
dients that  are  or  may  become  injurious  to 
bealth.  The  court  cannot  sav,  from  anything 
of  which  It  may  take  judicial  cognizance,  that 
sucb  Is  not  the  fact  Under  tbe  circunistances 
disclosed  in  the  record,  and  in  obedience  to 
settled  rules  of  constitutional  oonstniciion,  it 
must  be  assumed  that  such  is  tbe  facL  "E^my 
possible  presumption,"  C^i^  JvtUce  Waiie 
■aid,  speaking  for  tbe  court  In  ainldttg  FatM 
Caiet.  »0  IT.  8.  718  [2S:501]  "is  in  favor  of  the 
vallditv  of  a  statute,  and  this  continues  until 
the  cnutiary  Is  shown  beyond  a  rational  doubt. 
One  branch  of  the  government  cannot  encroach  (•SS] 
on  the  domain  <a  another  without  danger. 
The  safety  of  our  Institutions  depends  in  no 
small  degree  on  a  strict  observance  of  this  sat 
ntary  rule."  See  also  JFUleher  v.  Ptek,  10  D. 
8.  6  Cranch,  13a  [8:1761:  DarlmtmtA  GoUegev. 
WooarDord,  17  U.  8.  4  Wheat  B18,  6SS  [4:639, 
66B1:  lAvimnton  Qninty  v.  DarUngUit,  101 U. 
8.  ■m  [25:1015]. 

Whether  the  monufacturo  of  oleomarsartDe, 
or  imitation  butter,  of  the  kind  described  in  the 
statute,  is,  or  mav  be,  conducted  In  such  a  way, 
or  with  such  skill  and  secrecy,  as  to  bafOe  or- 
dinary inapocHon,  or  whether  It  involve*  SUCb 
danger  to  the  public  health  as  to  require,  foi 
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ifock  of  Um  bosliieM.  n 
audi  mantNT  ■  ' 
■de  of  utidea 
Doxioiia  iDcredlcDla,  an  qnettlou  of  fact  and  of 
DDbUc  poli^  which  beloDK  to  the  It^Iative 
depaitment  to  determine.  And  aa  It  does  oot  ap- 
pear upon  the  face  qf  the  Matate,  or  from  aojr 
IseU  <d  whicb  the  court  mnat  take  judidal  C09- 
nlBUioa,  that  It  tai&lngas  righu  aecnnd  t^  the 
(nndamental  lav,  the  ledalaUTe  detarmtnatlon 
(rf  tboM  queatlont  la  oonclnBlTQ  upon  the  conrta. 
It  U  Dot  a  part  of  their  fonctloiia  to  conduct  In- 
veatlKationa  of  facts  entering  into  queatiou  of 
public  policy  merely,  and  to  sustain  or  fmstrate 
tiwlwulatlve  will,  embodied  in  Btatutea, as  they 
wtj  naiipen  to  approve  or  disapprove  Its  do- 
tomlnation  of  such  qaeatlons.  The  power 
which  the  L^ilatun  has  to  promote  the  gen- 
eral welfare  &  very  great,  and  the  dlscKtlon 
which  that  department  of  the  ^vemmeDt  has, 
111  ihceniplovmenlofmeanBto  that  end,  is  very 
large,     while  both  its  powerand  Itsdlacretloa 

- i.-j -  — 'npairtbefunda- 

d  property,  and 


be  so  exercised  as  not  to  impair  the  f  unda- 
rtv,  and  property,  and 
irlnciples  upon  which 


mental  li^ts  of  life,  llbm] 
while,  according  lo  the  — 
Otu*  instltiitions  rest,  "me  very  laea  uiw  one 
■nan  may  be  compelled  to  bold  his  life,  or  the 
means  ot  living,  or  any  material  right  essential 
to  the  enjoyment  of  life,  at  tbo  mere  will  of 
another,  seems  10  be  Intolerable  in  any  cnontry 
where  freedom  prevails,  as  being  the  essence  of 
slavery  itself,"  yet,  'In  many  cases  of  mere  ad- 
ministration, the  responsibility  is  purely  polit- 
ical, no  appeal  lying  except  to  tbe  oltlmate  Irl- 
bonal  of  tbe  public  judinuent,  exercised  either 
in  the  pressure  of  mibuc  opinion  or  by  means 
of  tbe  suffrage."  Tiek  Wo  v.  BvjMtu,  118  U. 
B.  87D[80:32e].  Tbe  case  before  us  belongs  to 
the  latter  class.  Tba  Legislature  of  Petmsyl- 
vanla,  upon  the  fullest  iDvestigatlon,  as  we 
nust  conclusively  presume,  and  upon  reason- 
able KToonds,  as  must  be  assumed  from  the  rec- 
ord, has  delenulned  that  the  problbiLion  of  the 
sole,  or  oSeriag  for  sale,  or  faavinr  in  poases- 
tion  10  sell,  for  puipoaea  of  food,  of  any  article 
manufactured  out  of  oleaginous  substances  or 
compounds  other  than  those  produced  from  uo- 
•dnltenued  milk  or  cream  from  unadulterated 
milk,  to  lake  ttaeplace  of  biitler  produced  from 
nnadullerated  mUk  or  cream  from  unadulter- 
ated milk,  will  promote  the  public  health,  aod 
prevent  frauda  In  tbe  sale  of  such  articles.  If 
11  that  can  be  said  of  this  legislation  it  Ibot  It 


Is  unwise,  or  unnecessarily  oppreadve  to  those 
manofscturing  or  selling  wholesome  olet 
ine,  OS  an  article  of  food,  their  appeal 


be  loi^ 


e  oleomar- 
.    I  food,  their  appeal  I 
«  lo  the  Le^ature,  or  to  tbe  bollot-boi, 
o  the  Judiciaiy.    The  latter  cancot  interfere 
wiiboui  usurping  powencommitted  to  another 
icpartmcnt  of  goremment. 

It  ia  argued^  in  behalf  of  tbe  defendant,  that 
If  >be  suLute  m  question  is  sustained  as  a  valid 
exercise   of    legislative  power,  tbeu  notblng 
stands  in  the  way  of  the  destruction  fay  the  leg- 
islative department  of  tbe  constitutional  guor- 
oniees  jt  liberty  and  pro|ierty.    But  the  pos- 
aiUillty  of  the  abuae  of  legislative  power  does 
not  disprove  its  exlMenoe.    That  pcsribllity  e: 
ifta  even  is  reference  to  powers  that  are  coi 
ceded  to  ezlcL     Besides,  tht  judiciary  depai 
Dent  la  bound  not  to  give  effect  to  statutory 
lactPWDts  that  an  pulnly  forblddea  by  the 
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Constitution.  This  dutr,  the  court  has  iald.  Is 
always  one  of  extreme  dellcaCT:  for,  apart  froBi 
the  neccsalty  of  avoiding  conSicts  between  co- 
ordinate branches  of  tbe  govemmeat,  whstW 
•tale  or  national,  it  is  often  difficult  to  delOT- 
mine  whether  tach  enactments  an  within  dto 
powers  granted  to  or  possessed  by  the  Legiala- 
tun.  NevertbeleM,  &  the  iDoompadUU^  of 
the  OoDstltudon  and  the  statute  la  clear -ot  p41- 
pable,  the  oourts  must  give  effect  to  the  former. 
And  sack  would  be  the  du^  of  the  court  If  Iha 
State  Legislature,  under  the  pretense  of  guard- 
ing the  public  health,  the  public  n 
-  ^"      '  ■ ■*'  iTOdetheri 


piuiUc  safety,  should  lavs 


iOrighUof  life. 


__theland. 

The  objection  that  the  statute  is  npognant 
I  the  ctause  of  the  Iburteentb  Amenament 
forbidding  tbe  denial  by  the  State  to  anr  per- 
son wllhln  its  JurlsdlctloD  of  the  equal  pro- 
leciioa  of  the  laws  is  unteeable.  Tbe  statute 
placea  under  tbe  same  resiHctiona,  and  lubjecli 
to  like  penaltlea  and  hardens,  all  who  manu- 
facture, or  sell,  or  offer  for  sale,  or  keep  lo 
poasesdoD  to  sdl,  the  articles  embraced  by  its 
problbitions;  thus  recognizing  and  preserrlng 
the  principal  of  equally  among  thoee  engaged 
in  the  samebualnesa.  Barbi&r  r.  CtmTU>l&,lli 
U.  a  ST  rS8:  W8];  Soon  Hiwi  v.  OrottUs.  Id. 
708  [28: 1140]  JKuoun'  Pik.  R.  Co.  v.  fitimsf. 
115  0.  8.  Slti[a9:*86]: 

It  is  also  contended  that  tbe  Act  of  May  81, 
1885,  is  in  conflict  with  the  Fouiieenih  Amend- 
ment in  that  it  deprivee  Ilie  defeudant  of  his 
property  without  that  compeosation  requited 
by  law.  This  contention  is  nlLbout  merit,  as 
was  held  In  MugUr  v.  EaiOM. 

Upon  the  whole  case,  we  are  of  opinion  that 
there  is  no  enror  in  the  Judgment,  and  It  Is, 
therefore,  afflrrMit. 

Mr.  JuHice  Field,  diasentlog: 

The  plaintiff  In  error  was  indicted  in  one  of 
the  courts  of  Pennsylvania  for  selling  as  an 
article  of  food  two  coses  of  oleomargarine  but- 
ter, containing  five  pounda  each  and  was  sen- 
tenced to  pay  a  fine  of  tlOO.  The  case  being 
token  U>  the  Supreme  Court  of  the  Stale,  the 
Judgment  was  affirmed,  and  to  review  it  the 
case  Is  brought  to  Ibis  court 

The  statute,  under  wblcb  the  conviction 
was  had,  was  passed  on  the  31st  of  May,  1S8S, 
and  went  into  effect  on  tbe  flist  of  July  follow- 
ing. It  declares  In  its  first  section  -.  ■  'That  no 
person,  firm,  or  corporate  body  sliall  manu- 
facture out  of  any  oleoglnouB  substance,  or  any 
compound  of  the  same,  other  than  tbot  pro- 
duced from  unadulterated  milk  or  cream  from 
the  same,  any  article  designed  to  take  the 
place  of  butter  01  cheese  produced  from  puro, 
nnadulleiated  milk,  or  cream  from  [be  some, 
or  of  any  Imitation  or  adulterated  butter  or 
cheese,  nor  shall  sell  or  offer  for  sale,  or  have 
In  his,  her,  or  their  possession  vrlih  intent  toaell 
tbe  same  as  on  article  of  food." 

In  another  section  the  Act  mode  a  violattoa 
of  these  provisions  a  misdemeanor  punishable 
by  a  fine  of  not  less  than  (100,  nor  more  than 
tSOO,  or  I7  Imprisonment  in  the  coun^  Jail 
for  not  less  than  ten  or  mora  than  thlr^  daya, 
or  both  such  fine  and  imprioonment  for  ue 
first  offense,  and  imprisoiunent  for  one  year 
for  every  subsequent  oOeosa, 
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Tbe  Act,  It  ts  to  be  observed,  is  Dot  dedgned 
to  prevent  aof  deceptjoo  Id  the  maDufactnTe 

ana  Mle  of  the  article  of  oleomaTgarine  butter, 
or  anj  attempt  topaSB  it  off  fls butter  made  of 
mflk  or  cream.  The  title  would  indicate  that 
the  Act  VBS  loteaded  for  the  protection  of  the 
public  health,  and  to  prevent  the  adulteration 
of  dairy  products,  and  fraud  in  the  sale  there- 
of. It  is  probable  that  the  oriKinal  draft  of 
the  A(?t  had  such  a  purpose,  and  that  the  title 
was  allowed  to  remain  after  lis  body  was 
cbaoEed.    Be  tbia  as  It  may,  ihe  Act  Is  one 

erohibltlnK  the  maaufacture  or  sale,  or  keep- 
ig  for  sale,  of  the  article,  though  no  conceal- 
ment 1b  allempted  as  to  Its  character,  nature, 
or  ingredients.  Ita  validltr  is  rested  simply 
upon  the  fact  that  It  has  pleased  the  Legisla- 
ture  of  the  Commonwealth  to  declare  that  the 
article  shall  not  tw  nannfactured  or  sold  or 
kept  for  sale  witUD  lis  limits.  On  the  trial 
(he  defendant  offered  to  prove  by  competent 
witnesses  that  the  article  manufactured  was 
composed  of  iogtedienta  perfectly  healthy,  and 
was  aa  wholesome  and  nntritlouB  as  butler  pro- 
duced from  pure  milk  or  cream.  But  the  court 
refused  to  allow  the  evidence,  on  the  gronnd 
that  it  was  Immalerial  and  irrelevant.    It  was 


bad  passed  tl 


0  render  a  disregud  of  its 


Tiie  defendant  also  offered  to  prove  that  the 
article  sold  bj  him  waa  a  pvt  of  a  large 
and  valuable  qoaotity  manufactured  prior  to 
the  passage  of  the  Act  of  May  31,  IS85,  in  ac- 
cordance with  the  laws  of  the  Commonwealth 
relating  to  the  manntacture  and  sale  of  the  ar- 
ticle; but  this  offer  woe  also  rejected  on  the 
same  ground,  aa  immaterial  and  irrelevant. 
The  case  is  therefore  to  be  considered  as  If  the 
proof  offered  bad  been  received.  Scctland 
Chuntgv.  Hill,  U!iV.S.lSa,W6  [118:  fm,K  ~ 

Two  queetions  are  thus  distioctly  preseul 
Orst,  whether  a  State  can  lawfully  piobibit  the 
manufacture  of  a  healthy  and  nutntioui  article 
of  food  designed  to  take  the  place  of  butter, 
out  of  any  oleagiDous  substance,  or  compound 
of  the  same,  other  than  that  produced  from 
pure  milk  or  cream,  and  its  aalc  vben  manu- 
factured; and,  second,  whether  ■  Htaw  can, 
without  oompensatloD  to  the  owner,  prohibit 
tbe  sale  of  an  article  of  food,  in  itself  bealtbr 
and  nutritious,  which  has  been  roanufoctuiea 
in  accordance  with  its  laws. 

These  questions  are  not  presented  in  tbe 
opinion  of  the  court  as  nakedly  and  tvoadly  aa 
here  slated,  but  Ihey  nevertheleas  truly  indi- 
cate tbe  precise  ptnnla  fnvolved,  and  nothing 
ebe.  Upon  first  Impressions  one  would  aup- 
poee  that  It  would  be  a  matter  for  congratula- 
tion oo  tbe  part  of  the  State,  that  in  Uie  pro- 
sressof  science  a  means  had  been  discovered 
by  which  a  new  article  of  food  could  be  pro- 
duced, equally  healthy  and  nutritious  vrith, 
and  leM  expensive  than,  one  already  existing, 
and  for  which  it  could  be  used  ■•  a  substitute. 
Thanks  and  rewards  would  aeem  to  be  the 
natural  return  for  such  a  discoveiy  and  tbe  In. 
cieaae  of  tbe  artfcJe  b;  the  uw  of  the  meant 
thereby  encouraged.    But  not  so  Ihon^t  the 


other  oleaginous  matter  than  that  whioli  is  pro- 
duced from  pure  milk  or  cream,  or  be  sold 
within  Its  liralis  or  kept  for  sale  under  penalty 
of  fine  and  imprisonment 

If  Ihe  flrst  question  presented  can  be  an- 
swered, as  it  haa  been  by  the  ixiurt,  in  the  af- 
firmative, I  do  not  see  why  It  is  not  equally 
within  the  competency  of  the  Legislature  to 
forliid  Ihe  production  and  sale  of  any  new  arti- 
cle of  food,  though  composed  of  harmless  io- 
gredlents,  and  perfectly  healthv  and  nutritioni 
ui  lis  character^  or  even  to  forbid  the  manufac- 
ture and  sale  of  articles  of  prepared  food  now 
in  general  use.  such  as  extracts  of  beef  and  con- 
deDsed  milk,  and  the  like,  whenever  it  may  see 
flt  to  do  so,  its  will  in  the  matter  constituting 
theonlyrcesonfortheenactment.  Thedoctrine 
asserted  is  nothing  lees  than  the  competency' 
of  the  Iiceialature  to  prescribe  out  of  different 
articles  of  healthy  and  nutritious  food,  what 
shall  be  manufactured  and  aold  within  Its  limits, 
and  what  shall  not  be  thus  manufactured  and 
sold.  I  have  always  supposed  that  the  ^ft  of 
life  was  accompanied  with  Ihe  right  to  seek 
and  produce  food,  by  which  life  can  be  pte- 


that  the  right  to  take  all  measuree  for  the  sup- 
port of  life,  which  are  innocent  In  themselves, 
IS  an  element  of  Ibst  freedom  which  every 
American  citizen  claims  as  his  birthright.  1 
admit  that  previous  to  the  adoption  of  the 
Fourteenth  Amendment  of  the  Federal  Con- 
sUtutioQ,  tbe  validity  of  such  legislation  was  to 
be  determined  by  tlie  Constitution  of  ibe  Stnte, 
and  that  Its  tribunals  were  the  authoritative  In- 
terpreters of  its  meaning.  Ttils  court  could 
exercise  no  appellate  jurisdiction  over  the  Judg- 
menta  of  the  state  courts  in  matters  of  purely 
local  concern.  Their  judgments  in  sucli  cases 
were  flnsl  and  conclusive.  If  the  legislation 
of  tbe  State  thus  sustained  was  oppressive  and 
unjust,  tbe  remedy  could  be  found  only  in  sub- 
sequent legislation,  broup:ht  about  in  tbe  In- 
fluence of  wilier  views  and  a  more  enlightened 
policy  on  the  part  of  the  people.  From  the 
structure  of  our  dual  government,  In  which  the 
United  Stales  ezerdse  only  such  powers  as  are 
expressly  delegBted  to  them  by  the  Constitu- 
tion, or  necessarily  implied,  oil  others  not  pro- 
hibited to  the  Stales  being  reserved  to  them  re- 
spectively, or  to  the  people,  the  great  mass  of 
matters  of  local  interest  were  necessarily  sub- 
ject to  state  regulation,  and  whether  that  wa» 
wisely  or  unwlsdy  enacted,  it  was  note  ques- 
tion which  could  come  under  the  oouslderatioD 
of  this  court.  Tbe  govemmoit  created  l^  the 
Constitution  was  not  derirned  for  tbe  regnla- 
tlon  of  matters  purely  local  in  tbeir  character. 
The  States  required  no  aid  from  any  external 
autborily  to  manage  their  domestic  iSairt.  It 
was  only  for  mailers  which  affected  all  the 
States  or  which  could  not  be  managed  by  Ibera 
in  their  individual  capacity,  or  managed  only 
with  great  difficulty  and  embarrassment,  that « 

Sineral  and  common  government  was  desired, 
□ly  such  powers  of  mtemal  regulation  were, 
therefore,  confened  as  were  essential  to  the 
successful  and  effldent  workioK  of  the  goveni- 
ment  eslablisbcd,  to  fadlitaU  mtercouise  and 
commerce  between  tbe  peopleofdUfeient  States, 
and  to  secure  bo  them  equality  of  protection 
In  Uie  several  States;  and  only  such  restraints 
U7  0.  8. 
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.  wne  placed  npoD  the  action  of  the  Statei  u 

'  wouldpreTentconflictwlUilUaathoTitj.secure 

I  (he  fulflllmcDt  of  cxtntract  obUgatlom,  and  io- 

;  Hure  protecttCA  agalnBt  puDishmeot  by  legJsU- 

I  live  decree  or  by  relroepectl''e  legislation.    By 

tbe  firet  MCtloD  of  the  Fourteesth  Amendment, 

which  had  Its  origin  in  the  new  conditioae  and 

neceeaitie*  growing  out  of  tbe  tale  civil  war, 

fuithei  reaindnts  were  placed  upon  ihe  power 

•f  the  BtBtes  1q  aorae  particulars,  a  disregard 

of  wblcb  Bublected  their  action  to  leWew  by 

thla  'court.    That  section  ia  as  foilowa: 

"  All  persons  born  or  naturalir.t^d  In  tbe 
United  SiBiea,  aod  subject  to  the  jurisdiction 
thereof,  are  cilizena  of  the  United  Btat«s  and 
of  the  State  wbemn  they  reside.  No  State 
shall  make  or  enforce  any  law  which  shall 
abridge  ihe  privileges  or  Immunitfes  of  citizens 
of  tbe  United  Stales;  nor  shall  any  State  de- 
prive any  person  of  life,  libertr,  or  property 
without  due  process  of  law;  n  x  deny  to  any 
'  person  within  in  ita  Jurisdiction  tbe  equal  pro- 
tection of  the  laws."  4 
It  is  tbe  clause  declarioK  that  no  State  shall 


deprive  any  person  ofUfe,  liberty,  orprop- 

''bout  due  process  of  law"  which  ap- 

tbe  present  case.     This  provision  Is 


piles 

found  in  the  Constitutions  of  nearly  aU  the 
Slates,  and  was  deagned  to  prevent  Ihe  arbi- 
trary deprivation  of  flfe  and  liberty,  and  tbe 
arbitrary  spoliation  of  property.  As  I  said  on 
a  former  occasion,  it  means  that  neither  can  be 
taken,  or  the  enjoyment  thereof  impaired,  ex- 
cept In  the  couree  of  tbe  regular  admintstra- 
llon  of  the  law  Id  the  established  tribunals.    It 


_    _ _     . jfor  the 

of  happioeai  and  Is  therefore  not  to  6e  ___ 
Mniea  m  a  narrow  or  restricted  sense.  Si 
parte  Virginia,  100  U.  8.386  I2S:  666]. 

By  "liberty,"  as  thos  used.  Is  meant  some- 
thinjg  more  uan  freedom  from  physical  re- 
Mraut  or  hnprtsonment.  It  means  freedom 
oolmerelyloicowherever  one  may  choose,  but 
to  do  such  acta  as  he  may  Judge  best  for  bis  In- 
{ASS]  tereMs  not  inccKwistent  with  the  equal  rigbtaof 
otbeis;  that  Is,  to  follow  such  punnita  as  mav 
be  best  adapted  to  bia  facolties,  and  whlcn 
will  give  to  him  tbe  biebest  enjoyment,  Aa 
nid  by  tbe  Comi  of  Appeals  of  New  York,  in 
FtejiU  T.  Marx,  B9  N.  Y.  886,  "  tbe  term  '  lib- 
erty,' aa  protected  t^  tbe  Cons' itutlon,  ts  not 
etvnped  mlo  mere  freedom  frooi  phyncal  re- 
•traint  of  tbe  person  of  the  clilsen,  aaoy  Incar- 
ceration, but  to  deemed  to  embrace  the  ri^t  of 
man  to  be  fieeiutheenjoymentof  ttaefacoltiee 
with  which  be  has  be^  endowed  l^  bli 
Creator,  subject  only  to  nicb  rerttvlnla  as  are 
meeesary  for  the  common  welfare;"  and  again, 
i»  IA«  flWUn*  qf  Jaeebt:  "liberty.  In  Its 
broad  aeose,  aa  nnderstood  in  tbto  cotmtiy, 
meana  the  risbt  not  only  of  freedom  f^om 
eetnal  aerrttiiiae.  Imprisonment,  or  reatralnt, 
bat  tbe  right  of  one  to  use  bta  Realties,  In  all 
lawful  wayL  to  live  and  work  where  be  will, 
to  earn  his  Urelibood  in  any  lawful  callinK^ 
and  to  pursue  any  lawful  tnde  or  vocation?" 
86  ».T.  98. 

With  the  gift  of  Itfe  there  neceoaarily  goes  to 
cweiTOoe  the  right  to  do  all  such  acta,  and  fol- 
low all  such  pursnita,  not  fnconslslent  with  the 
equal  rig'hta  of  othrat,  as  nay  support  life  and 
■ad  toUebapplncMofltspoanssor,  The  right 
U7D.8. 


to  pursue  one's  bappIneEs  ts  placed  In  tbe  Dec- 
laration of  Independence  among  Qie  inalienable 

rights  of  man,  with  which  all  men  are  endowed, 
not  by  the  grace  of  emperors  or  kings,  or  by 
force  of  legislative  or  constitutional  enactments, 
but  by  their  Creator;  and  to  secure  them,  not 
to  grant  Ibem,  governments  are.  instituted 
among  men.  Tbe  right  to  procure  healthy  and 
nulritious  food,  by  which  life  may  be  preserved 
and  enjoyed,  and  to  manufacture  it,  is  among 
these  Inalienable  rights,  which,  in  my  Judg- 
ment, no  State  can  give  and  no  Slate  can  take 
away  except  In  punishment  for  crime.  It  is  in- 
TOlved  in  Uie  right  to  pursue  one's  bappineaa. 
This  doctrine  is  happily  expressed  Hud  illus- 
trated in  People  v.  Marx,  cited  above,  where  tbe 
precise  question  here  wns presented.  Thatcaaa 
arose  upon  an  indiclment  lor  a  violation  of  a 

? revision  of  an  Act  of  the  Legislatuie  of  ITew 
'ork,  entiiled  ■'  An  Act  to  Prevent  Deception 
in  the  Sale  of  Dairy  Products,"  a  section  of 
which  was  almost  Identical  in  language  with 
tbe  first  section  of  the  Act  of  the  Le^lature 
of  Pennsylvania  under  consideration,  Tbe  de- 
fendant was  convicted  by  the  Court  of  General 
Sesdons  of  New  York.  The  conviction  waa 
affirmed  by  the  general  term  of  the  supreme 
court,  and  from  that  decision  an  appeal  was 
taken  to  tbe  court  of  appeals,  where  the  Judg- 
ment was  reversed.  The  court  was  of  opinion 
that  Ihe  object  and  effect  of  the  Act,  notwiUk- 
standing  its  title,  w.is  not  to  supplement  exist- 
ing provisions  against  fraud  and  deception  by 
means  of  imitalion  of  dairy  butter,  but  to  pro- 
hibit the  manufacture  and  sale  of  any  article 
which  could  be  used  as  a  substitute  for  it,  how- 
ever openly  and  fairly  tbe  cbaracler  of  the  sub- 
stitute might  be  avowed  and  published,  todrin 
the  substituted  ariicle  from  the  market  and  pro- 
tect tboee  engaged  in  the  manufacture  of  daiiy 
products  against  tbe  competition  of  cheaper 

taken  5iat,  if  such  were  t&e  case,  t&  manutao- 
Uue  or  aUe  of  tiny  oleaginous  compomid,  bow- 
ever  pure  and  wholemme,  as  an  article  of  food, 
if  It  was  designed  to  take  the  place  of  dairy 
tmtter,  waa  by  that  Act  made  a  crime,  and  the 

mnrl  tniii-  *'T1iA  mnilt  nf  thff  nrD-vrmnnt  ih 


any  other  oleaginous  substance,  and  communi- 
cating to  it  a  palatable  flavor,  so  as  to  render  it 
serviceable  as  a  substitute  for  dairy  butter,  and 
eqoaDy  Dntritious  and  TalaaUe,aiid  the  article 


Instry  must  be  suppresseo;  tboee  who  oould 
make  a  livelihood  or  it  are  deprived  of  that 
privilege;  Uie  capita]  invested  In  the  busineBS 
must  besacriflceo,  and  such  of  the  people  of 
tbe  State  as  cannot  afford  to  tmj  dairy  butter 
must  eat  their  bread  unbuttereo."  ijid  after 
referring  to  the  State  ConsHtutiim,  which  pr*- 
Tldes  that  no  manber  of  tbe  SiMe  shall  be  dl»- 


SOPRXIOE  COUBT  OF  THB  UsmCD  STATU. 


of  bU  peen;  and  to  the  claa«e  which  doclnres 
that  no  penonihall  bedepriTedof  life,  liberty, 
or  property  wHhont  due  procem  of  law;  aad  to 
the  fliBtMotloiiof  the  aiocle  of  the  Fourteentb 
AEoendineiit  of  the  Fedeni  Constitution,  the 
court  nddi  "These  conslitutional  safegiurdB 
havie  been  so  thoroughly  discussed  Id  Kcent 
cases  that  It  would  be  Bupeifluous  to  do  more 
than  refer  to  the  coaclttricms  which  ban  been 
reached,  beailiig  upon  the  question  now  under 


of  the  fODdameDtiil  rights  and  privllKBi  of 
every  American  dtiien  to  adopt  and  follow 
iuch  lawful  Industrial  pnrsnU,  not  Injurloua 
tothecommonlty.Mhemayteeflt"  ^id,  re- 
ferring to  TarfaniB  dedaiona  as  to  the  meaning 
of  Uboty,  among  which  was  one  that  the  rigbt 
to  Ubertj  embraces  the  rteht  of  man  "to  exer- 
dae  hlafacultlea  and  to  f  oDow  a  lawful  rooation 
for  the  support  of  life."  the  court  said;  "Who 
wilt  have  uie  temerity  to  say  that  tbcM  oonaU- 
tntlonal  prindpleaare  not  violated  t^an  enact- 
ment wUch  abeolnlely  prohiblta  an  important 
branch  of  IndQstiy  for  the  nle  reason  that  It 
competes  with  another,  and  mar  reduce  the 
price  of  an  article  of  food  for  the  numan  race? 
Measures  of  thia  kind  are  dangeroiu  even  to 
their  promoters    If  the  ugament  of  the  re- 

Kodent  in  support  of  the  absolute  power  of 
Legislature  to  prohibit  one  brancli  of  in- 
dustry lor  the  purpose  of  protecting  another, 
with  which  It  competes,  can  be  sustained,  why 
could  not  the  oleomargarioe  manufaclurera, 
ahould  they  obtain  Bufflclent  power  to  influence 
or  coDtroI  the  legislative  coudcIIb,  prohibit  the 
mauufacture  or  mie  of  dairy  producer  Would 
arguments  then  be  found  wanting  to  demoa- 
atrate  tbe  invalidity  under  the  Constitution  of 
anch  an  ActT  Tbe  principle  Is  the  same  In  both 
cases.    The  uumbers  engaged  upon  each  aide 


o  be  seciu«d  bv  the  eetabltahment  of  constitu- 
tional limits  to  legtslative  power  and  impartial 


and  this  declsiou.  Is  that  the  Act  of  Pennsvl- 
vania  was  passed  in  the  exercise  of  Its  police 
power;  meaninK  by  that  term  IIb  power  to  pro- 


all  regulations  aftectlng  not  only  the  health,  but 
the  ^od  order,  taonu.  and  safety  of  Eociety; 
but  a  law  does  not  necessarily  fall  under  the 


this  cue  t:^  a  false  title,  purporting  to  protect 
the  health  and  prevent  the  adulteraaon  of  dairy 
products,  and  tnad  in  tbe  sale  (hereof.    It 


t  have  in  Ite  provlsIonB  anme  relation 
the  end  to  be  accomplished.  If  that  which 
Is  forbidden  is  not  Injurious  to  the  health  or 
morale  of  the  people,  u  It  does  not  disturb  their 
peace  or  menace  their  aafety.  It  derivee  no 
TsUdlty  by  calUng  It  a  police  or  bealtli  law. 
"Whatever  name  It  may  receive,  It  Is  nothing 
leas  than  an  unwarranted  interference  with  the 
tif^ta  and  the  Ubertlea  of  the  dtizen.  in  tAa 
matter  tf  Jaeeit,  the  law  passed  wai  enti- 
tled "An  Act  to  Impron  the  Public  Health 
by  ProhiUtlnK  the  Haonfactinv  of  dgara  and 
neparathm  ol  Tobacco  hi  any  Form  m  Tene- 

m 


ment  Houses  In  Certain  Ouea,  and  Regulathu 
tbo  Use  of  Teaement  Houses  m  Certain  Cases. 
It  prohibited  tbe  manufacture  of  dgara  or  prep- 
aration of  tobacco  Id  any  form  on  any  floor  or 
In  any  part  of  any  floor  in  anrtennnent  boose, 
if  inch  floor  or  [»rt  of  such  floor  was  occupied 
by  any  peisra  as  a  home  or  residence  for  tbo 
purpcM  of  living,  sleet^g,  oookhig,  or  doing 
any  household  work  therein;  and  dedared  that 
TOT  person  who  was  guilW  of  a  violation  of 
le  Act,  or  of  baring  caused  another  persmi  to 


than  six  months,  or  by  both  such  flue  and  im- 
prisonment, lita  tenement  house  used  had 
four  flocns  and  seven  rooms  on  each  floor,  and 


waa  occupied  by  one  family,  living 
ependeoUy  ^the others,  anddoiagita  cook- 
ing fn  one  of  tbe  rooms  thus  occupied    Jacotw 


indepe 


was  engaged  In  one  of  his  rooms  in  preparing 
tobacco  Bofi  making  dgu^  bnt  there  was  no 
smell  of  tobacco  in  any  part  of  the  house  ex- 
ceptlntfaatrooDt.  For  this  violation  of  the  Act 
he  was  arrested.  A  writ  of  haieai  eorpa*  sued 
out  in  the  court  below  for  his  dlscbarge  waa  [QQei 
dismissed  at  the  special  term  of  tbe  saprema 
court.  On  appeal  to  tbe  general  term  this  or- 
der was  reveraed,  anrl  (be  case  wna  taken  to  the 
court  of  appeals.  There  the  claim  waa  made 
that  tbe  Legtslnturo  pnssed  this  Act  in  the  ex- 
ercise of  lis  police  power:  but  tbe  court  said  In 
answer;  "  Oenerall;  It  is  for  tbo  Lcelslaluro 
to  determine  what  laws  aud  resulnlions  are 
needed  to  protect  the  public  heultli  and  secure 
the  public  comfort  and  safety:  luid  whee  its 
are  calculated,  intended,  convenient. 


by  tbe  courta;  b"''<bey  must  have  some  relation 
to  tbese  eoda.  t^iitter  the  mere  rul«e  of  police 
regulations,  personal  rights  andprivate  prop- 
er^ cannot  be  arbitrarily  Invaded,  and  tbo  de- 
termination of  the  I,«gts1alUTe  is  not  final  anil 
conclusive.  If  It  passes  an  Act  ostensibly  for 
the  public  health  and  thereby  destroys  or  lokus 
away  the  propertv  of  a  dtizen,  and  interferes 
with  his  personal  liberty,  then  it  is  for  tbe  courts 
to  scrutinize  the  Act  and  see  whether  It  really 
relates  to  and  is  convenient  and  appropriate  to 
promote  tbe  public  health.  It  mattera  oot  that 
tbe  Letrislature  may.  Id  the  title  to  the  Act,  or 
In  lis  body,  declaro  that  it  Is  intendnd  for  the 
Improvement  of  the  public  health.  Suebadec- 
larathm  does  not  condude  the  courts,  and  they 
must  yet  determine  the  fact  declared  and  en- 
force the  niprame  law."  And  tbe  court  con- 
cluded an  extended  cooalderatioD  of  the  aubiect 
by  declaring  that,  when  a  health  law  is  chal- 
lenged in  the  courts  aa  unconstitutional,  on  the 
ground  that  it  arbiUarilj  Interferes  with  per 
sonal  Uberly  and  private  property  witboul  due 
process  of  law,  the  court  must  oe  able  to  sea 
that  it  has  In  fact  some  relation  to  tbe  public 
health,  that  the  public  health  Is  the  end  aimed 
at,  and  that  it  Is  appropriate  and  adapted  to 
that  end;  andasltcouldnot  Me  thatthelaw  In 
question  forbidding  the  dgar  maker  from  ply- 
ing his  trade  In  bis  own  room  In  tbe  tenement 
house,  when  allowed  to  follow  It  elBewhere, 
was  deaigued  to  promote  the  public  health,  it 
pronounced  the  uw  unconstitutional  and  void. 
187  C.  8. 


Wajlkeu  y.  PaarnhVAXiA, 


It  the  eoDTta  contd  oot  tn  nich  cniea  sxamioe 
Into  Uie  real  character  of  the  Act,  but  mustao- 
cept  the  daclaiatlcm  of  the  Legislature  u  con- 


j)on»7  matorltr  of  nich  bodlea,  Iiulead  of 
beiog  prolectM  by  the  gnaranteee  of  Uie  Con- 
■thuUon.  Id  tbe  recent  prohibltioD  caBeafrom 
Kanaaa  thia  court,  after  HtalinK  that  It  belonged 
to  the  legiilallvedepaitmeDt  to  aetertnlue  prima- 
rilr  what  meaiures  are  q>propTlate  or  needful 
for  the  protectltm  of  the  public  morals,  the  pub- 
lic health,  or  tbe  publfc  eafe^,  added:  "It 
doea  not  at  all  follow  that  ereiT  Bis  tute  enacted 
oateDsiblf  for  the  promotloD  of  these  eods  u  lo 
to  acce[rted  as  alegitimate  exefclse  of  the  police 
poirers  of  the  State.  There  are  of  necceain 
Umits  beyond  which  le^^latlon  caonot  iU;ht- 
fnlly  BO.  •  •  •  The  courta  are  not  hound  by 
meie  form,  nor  are  they  to  be  tnlsled  hy  mere 
pretenaea,  Ther  are  at  liberty— Indeed,  aie  un- 
der a  solemn  dn^— to  look  at  the  substance  of 
thlnn,  whenever  they  enter  upon  tbe  Inquiry 
wbeuwr  the  Legislature  has  transcended  the 


Umiu  of  ita  authority.    It,  therefore,  a  statute 
'e  been  enacted  to  protect  the 

,  ._jpublic  morals,  or  the  public 

J  has  no  real  or  sabetantlal  relalfoa  to 

those  oMecIa,  or  is  a  palpable  invasion  of  rlKhta 
■ecured  by  the  fundamental  law,  it  is  the  duty 
of  tbe  oonrts  to  so  adJudKe,  and  tfaeiebT  give 
effect  to  the  CoDBlItutlon.''  Htu^  v.  Eantat. 
1S8  U.  8.  628.  en  [81: 906,  SlOf. 

„  „ I,  ipeoklDg 

of  tbe  police  power  of  tto  State,  said:  "  The 
Uw  wfll  not  allow  rights  of  property  to  be  in- 
vaded under  the  guiae  of  a  police  regulation 
for  the  preeerration  of  the  health,  or  protec- 
tion against  a  threatened  nuisance,  and  when 
It  appears  that  swA  is  not  the  real  object  and 
poipose  of  tbe  regnlaUon  the  courts  will  iutei^ 
fen  to  {ootect  the  rights  of  citizens."  It  would 
seem  that  under  the  Constitutions  of  the  States 
no  Legtslatnre  should  be  permitted,  under  the 
pretense  of  a  police  regulation,  to  encroach 


pretense  or  guise  wbotever,  impair  any 

tigfatsof  thecitizai  which  the  fundamenbdUw 
of  the  United  States  has  deo^ared  shall  ndther 
be  deatn^ed  nor  abridged.  Wen  this  not  so. 
the  fvotection  which  the  OonsUtutlon  deatened 
I  to  secure  would  be  lost,  and  the  righia  of  Uie 
dUten  would  be  subject  to  tto  control  of  the 
State  Legislatures,  which  would  in  such  mat- 
ters to  pracricalW  omnipotent.  What  neater 
invarion  of  tto  rights  of  tto  dtlien  can  be  con- 
ceiTed,  than  to  prohibit  him  from  produduc 
an  artldeof  fooo,  conceded  to  to  healthy,  and 
nutritious,  out  of  designated  snbetancea,  in 
ttonwdTea  free  from  any  ddeterious  ingte- 
dientsT  Tto  prohiUtlon  extends  lo  the  manu- 
Cictuie  of  an  article  of  food  out  of  any  olea- 
finoua  subalancea,  or  compounds  of  the  same, 
not  produced  from  milk •_.-i.-.i— 


place  of  butter  or  cheese.  There  are  manv 
olcagf  nona  substances  In  tto  veeelable  as  weU 
as  tbe  animal  world,  besides  mflk  and 


bat  out  of  none  of  them  shall  any  dllzen  of  the 
United  BUtea  within  (he  UmiU  of  Penosylra- 
nla  to  permitted  to  prodnoe  such  an  arlide  of 
U7D.S. 


food  for  public  consumpdon.  Ontyoutof  purt 
milk  or  cream  shall  that  article  to  made,  not- 
withstanding  the  vast  means  for  Its  production 
furalahed  by  tbe  vegetable  as  well  as  ny  the  ani- 
mal Uogdom.  The  full  force  of  tto  doctrine 
asserted  will  to  spparent  if  tbe  extent  is  consid- 


sale  of  other  orlides  of  food,  of  artidee  of  rai- 
ment and  fuel,  and  even  of  objecia  of  conve- 
nience. Indeed,  there  is  no  fabric  or  product, 
the  texture  or  Ingredients  of  which  tto  Legis- 
lature may  not  prescribe  by  inhibltluK  tto 
manufacture  and  sale  of  all  similar  articles  not 
composed  of  tbe  same  malerialB. 

The  nnsH'er  to  the  second  question  is  equally 
conclusiveagalnst  the  decision  of  Ukecourt  ui 
prohibiting  tto  sale  of  the  article  which  had 
been  maniuactured  by  tto  defendant  pursuant 
to  the  laws  of  tto  State,  the  Legislature  neces- 
sarilr  destroyed  ita  mercaatile  value.  If  thg 
artide  could  not  to  used  without  injurr  to  tto 
health  of  tto  communis,  as  would  be  Uia  case 
perhaps  if  it  had  become  diseaaed,  its  sole 
might  not  only  to  prohibited  but  the  artide  it- 
sdf  ml^t  to  deatroved.  Bnt  that  Is  not  tUs 
case.  Hete  tto  article  was  healthy  and  nutri- 
lloas.  In  no  respect  inJurioiUly  aSectlng  tha 
health  of  anv  one.  It  was  manufactured  pQi> 
auanttottouwaotttoStaie.  I  do  not,  there- 
fore, think  tto  Bute  could  forbid  ita  sale  or  [6991 
use;  dea^  not  without  compensation  to  tbe 
owner.  Itegnlatlons  of  Iti  sale  and  restraints 
againat  its  improper  use  undoubtedly  oouM  to 
made,  as  they  may  to  made  with  respect  tc  ail 
kinds  of  properU;  bnt  tto  prohibition  of  its  use 
and  sale  is  nothing  less  tban  confiscation.  As 
I  said  in  Sariamtytr  r.  Imca,  86  U.  B.  18  WalL 
187  [ai:»82],  with  reference  lo  Intoxicating 
liquoia,  so  I  say  with  reference  to  this  proper 
^,  I  have  no  doubt  of  the  povrer  of  tto  State 
to  regulate  Its  sale,  when  such  rwulatioo  does 
not  amount  to  the  destruction  of  tto  right  of 
proper^  in  it.  "  The  right  of  property  In  an 
article  uvolvee  the  rl^t  to  sell  and  dlqMse  of 
such  artide  as  well  as  to  use  and  enjoy  tt 
Any  Act  which  dedaiea  that  tto  owner  aball 
neither  sell  It  nor  dispose  of  h,  nor  use  and  enjoy 
it,  confiscates  it,  depriving  Um  of  his  property 
without  due  [Hocess  of  law.  Aninst  such  ar- 
bitrary tegislatioo  bj  any  State  the  Fourteenth 
Amendment  affords  protecttou.  But  tto  pn> 
hibition  of  sale  in  any  way  or  for  any  use  la 
quite  a  different  thing  from  a  regulation  of  (to 
sale  or  use  so  as  to  protect  (to  hultb  and  mor- 
als of  Uie  community. "  Tto  fault  which  I 
And  witb  the  ofdnlon  of  tbe  court  on  tUs  head 
is  Itot  It  ignores  the  dblinctloa  between  nga- 
ladoD  and  probiUtitaL 


nM  ease  <a  VoweQ  v.  Oonunoawealth  of  Psan> 
sjlvanlo,  ante,  n>llowed.  In  boldlns  tto  Pennsrlv^ 
Saetatul*^  Kara,  UBS,  lelatlac  totto  maotk 
Caotma  and  sola  d  otoomantarlBabiittar  to  to  a 
valid  law. 

[No.  1808.1 
AftaHtM  Jan.  ^  IMSt.  iMdad  AprU  9,  ISU. 
Ml  . 
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CODBT  0 


'  THE  United  Statei 


Oot.  Tkbm, 


TOE 
id 


f  ERItOR  to  tbe  Supreme  Court  of  the  State 
L  of  Feniuylvuilk,  (o  rariew  a  jodgmeot  aus- 
talofuK  tbe  validity  of  the  PennsrlTBiiia  Btat- 
nte  rdatiugto  oleomargarine  butter.  AMrmed. 
-  Mmri.  WeiM  *  GUbert,  W.  B.  Bod- 
Car«  and  D.  T.  Waitaon,  for  plaintiffs  lo  er- 

Matn.  A.  H.  Wlntersteen  and  Warn* 
n&a  Vea^h,  for  defendant  in  error. 

For  points  and  autboritlee  of  counsel  in  this 
case.  Bee  next  preceding  case. 


termined  In  PomiU  v.  CommonMeiMh  cf  Petm- 


TALHADQK  B.  BBOWIT,  Appt.. 

DIBTRIOT  OF  COLUMBIA. 

(Bee  B.  0.  Raportcr't  Bd,ST9-asj 

Board  qf  public  worlcitf  Dittriet  of  CMumMo— 
powat  t^—raHfleation  of  wntraet—ditaOou- 
.  ane#~judgrnetil,  when  a  bar. 


totDtavsntBotthsDIstTlctln  tbe  mauageiBent  of 
Its  streets  and  alleys;  and  a  oonbaot  with  the 
board,  to  be  tdndlnsupon  the  IHslriiit>  most  have 


to  douir  valid  aot. 
^  aeta,  under  tbe  clroumatr' 
it  the  aneaed  otoitraot,  soed 
-  ^Wal^  ~-  •- •- 


soed  on.  for  paring  oer- 
rendered  nduhj  reason 
lid  oonnaot,  nor  br  the 


ofanr  leoofrnttian  of  said 
rattflcaUon  ihereot  br  Ocmnass. 

4.  In  the  d^Msitlon  of  &hns  ^,  . 
audit.  adisaUoiranoa  of  them  ta  thasa 


&  HehlMrtber,lttthtsaMe,thBttheJudcmentat 
theSupronaOcniitof  the  DMrlot  of  Columbia,  In 
asult  brought  br'VlIlhun  W.  Ballard  and  othen 
ag^natthelHnilot  (deMrfbedin  ibe  opinion)  Is  a 
bar  to  tbe  llzst  ooont  of  tbe  petltloD. 

[No.  22f] 
SubmiUadApriHS.lSaa.  J}eeidid  Mar  14,1SS8. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims,  dlsmlaaing  the  petiUon  of  tbe  ap- 
pellaoC,  who  sued  to  recover  damages  tor  breach 
of  an  alleged  contract,  and  for  work  performed 
and  mate^ala  furnished  in  pavlngcertaln  strsela 
In  the  District  of  Columbia.    J^rmei. 

Reported  below  in  19  CL  CL  440, 

The  facta  are  slated  In  the  opinion. 

Xeurt,  C.  C.  Cola  and  Fillmore  Bsall, 
for  appellant: 

The  contract  sued  upon  Is  a  valid  contract, 
binding  upon  tlie  parties. 

.Mm/re  v.  IT.  S.  1  Ct.  CI.  M;  Aiamt  v.  17.  8. 
Id.  !02;i>n*fottv.  U.  a  18  eta.  16-87;  fer- 1 
jkldev.  U.  S.  net  a.  882,618;  Cobby.  U.sA 
7  CL  a.  473;  NetU  v.  W.  8.  14  Ct  C\.  280- 
Garfielde  v.  U.  B.  98  U.  8.  243  (28:778);  Tay- 1 
£69 


lot  V.  MtrtlumU  F.  InM.  <]b.  60  U.  8.  9  How. 
890  (18:187);  SamiUon  v.  Lyeomii^  Xut.  In*. 
Ci).  6Ps.  339andcasetcited;«aefi«rv.  fV/(/j, 
6  Wend.  108;  Ptatt  v.  Sudion  River  S.  R.  Co. 
21  N.  T.  805;  Bronmm  v.  Quxpoio,  79  U.  8. 18 
Wall.  681  (20:438). 

It  became  valid  and  binding  by  reason  of  Ihe 
hct  that  it  was  aflerwarda  tecognUed  \tj  tbe 
parties  and  was  performed  in  part  by  the  de- 
fendaot. 

Brown,  Btat  Fr.  gS  447, 448  and  notes;  Fre- 
moot,  Btat.  Fr.  gg  461-476:  Lfnd.  Btat.  Ft. 
§g  869-366;  Danolds,  Btat.  Fr.  g  66;  Gibbons 
Btat  of  Frauds,  gg  416-488;  S'oi  v.  V.  8.  14 

Ct  aaso. 

It  became  valid  by  tbe  ratlHcation  thereof  by 
Congress. 

Act  June  20. 1874, 18  BlaL  116;  Act  June  11, 
1878,  20  But.  108:  Act  June  16, 1880.  SO  Slat. 
886:  Joint  Res.  Dec  21.  1874,  18  Stat  SSS; 
JKwtwff  V.  Jiitt.  <jf  OalunMa,  17  Ct.  CI.  111. 

Mtmt.  A.  H.  Oajrland,  Alty-Gen.,  und 
BolMrt  A,  Howard.  Ant.  AUy-Qen.,  for 
appellee. 

Mr.  JwiUoe  Lamar  delivered  the  opinion  of 
tbe  court: 

This  Is  an  appeal  from  a  judgment  of  tbe 
Court  of  Cl^Dis  dismis^ng  the  petition  of  the 
appellant,  Talmadge  E.  Brown,  who  sued  in 
that  court  to  recover  a  judgment  agninst  ibe 
DisMct  of  eolumbls.  appellee,  tnr  $200,000.  ia 
iatisfactioD  of  his  cldm  for  damages  for  Ijrcach 
of  au  alleeed  contract,  and  for  work  and  labor 
performed  and  materials  fumiBhed  in  the  pav- 
ingof  certain  streets  In  tbe  Cities  of  Washington 
and  Georgetown. 

The  petition  was  filed  November  16,  1880, 
and  contains  four  counts,  the  first  of  which  Is 
Id  snbalance  as  follons:  That  from  18QS  to  ■ 
1874,  IncluBive,  petitioner,  William  W.  Ballard,  ' 
and  Edward  L.  Harsb,  all  of  whom  were  citl- 
cens  of  tbe  United  States,  were  in  partneisblp 
under  the  name  of  the  Ballard  Pavement  Com- 
pany, tbeir  business  consisting  in  grading,  pav- 
ing, etc.,  Greets,  ddewalks,  etc.;  that  on  or 
about  December  10,  1872,  said  company  made 
and  complet«d  a  coniract  with  tbe  Dislrict  of 
Columbia,  whereby  said  company  became 
bound  lo  pave  with  wood  pavemoi  t  such  streets, 
or  parts  of  streets,  in  the  Cities  of  Washington 

id  Georgetown,  in  the  said  District  of  Colum- 
bia, as  the  board  of  public  works  of  said  Dis- 
trict should  deelgnale  from  time  to  time,  to  Iho 
amount  of  76.000  square  yards,  said  work  lo  be 
assigned  and  completed  during  1878,  and  at  tbe 
price  of  $8.60  per  square  Taid,  and  also  to  do 
such  grading.  hauUng,  flUlog,  and  aeiUng  of 
curbing  on  tbe  streets  paved  bv  said  comiwny, 
and  at  the  board  pricer .  as  tbe  said  board  of 
puUic  works  should  order  or  direct:  that  by 
tbe  lums  of  said  contract  tbe  said  work  waa  lo 
be  )Mid  for  as  the  same  progressed;  that  at  tbe 
time  the  said  board  of  public  works  of  the  said 
District  of  Columbia  made  and  entered  into 
said  contract  nitb  aaid  pavement  company  Uie 
said  board  bad  full  power  and  authority  to 
make  the  same  in  the  manner  and  form  the 
made;  aad  that  said  contract  was  in 
the  woids  and  figures  foUowisg,  lo  wit: 
"TheSatUrdPrnvtment-QomMma,  WaAingtoti, 

D.  C: 

"Yeur  propodtioa  of  this  date,  u  foUowa: 
U7  17.8. 
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Bbowx  v.  Disraior  of  Oolokbu. 


"  Tbt  Banud  FftT«m«tit  Compnnf  herebr 
nuke  proponlt  for  tbe  following  work,  witli 

Muiylng  condlUooa: 

We  will  pot  down  piewrred  wood 
M  followB:  The  "   " 


WD  piewrred  wood  pun- 
e  Ballaid  block,  tbe  Pern; 
■baped  block,  such  u  laH 


tracton  may  elect,  dtber  to  lUnd  Are  Inchee 
tilgb,  for  tbree  dollars  and  fifty  cents  per  squue 
yud;  and  webereby  tuk  forMveuty-fire  tbou- 
md  Bquare  yuda,  conuacton  lo  bare  durinc 
tbe  year  1873  wltblii  which  to  complete  this 
work,  tbe  board  not  to  stop  Ibe  work  without  a 
rroaa  riolalion  of  the  contract  on  tbe  put  of 
Uie  contracLon,  tbe  atrectt  to  be  designated  bv 
.-^••i  ^^  board  at  snch  times  as  tbe  company  sbaU 
|»81]     i^  ready  to  commence  work,  said  woife  to  b« 


on  thentrceis,  tobepavedbyuBi , , 

subject  to  the  oonditlona  of  the  paving  con- 
tract.' 
"Is  this  d&y  accepted. 

"By  order  of  the  Board; 

Ohixlbs  B.  JomnoM, 
"At^t  Stertittry, 

The  petiUoQ  then  alleges  that  in  pursuance 
of  said  contract,  and  In  part  execution  and  per^ 
formance  tliereof,  said  board  of  public  works 
designated  nine  diffeient  pieces  of  nork  to  be 
done  by  tbe  company;  all  of  which  was  done 
by  U,  to  an  aggregate  amount  of  about  85,000 
•quare  yards,  aoatbat  said  company  was  pre- 
pared ajid  ready  to  do  all  the  reet  of  tbe  70,000 
square  yards  specified  in  tald  contract,  but  tliat 
said  tK>ard  of  public  works  failed  and  refused 
lo  designate  any  more  work  to  be  done  by  the 
company,  whereby  snid  company  was  damaged 
in  the  sum  of  (100,000;  that  said  contract  of 
December  10,  1872,  was  io  effect  ratified  and 
cooSnned,  and  tbe  right  of  action  tbereon  rec- 
ognizedand  approved,  by  virtue  of  several  Acts 
imd  resolutions  of  Confpesa,  among  which  are 
tbe  Act  of  June  20,  1874  [18  Stat  at  L.  1161, 
Beaolutloo  of  December  31, 1B74  [18  Stat,  at 
L.  238],  Act  of  March  8, 1870,  Jobt  Resolution 


of  June  IS,  1880  [21  Btat  at  L.  S84];  and  that 
tbe  clainu  herein  made  were  never  rejected  by 
the  board  of  andit.  The  petition  then  alleges 
that  on  the  20th  day  if  June,  1874.  sakl  W.  W. 
Bailard,  and  £.  L.  JUarsh,  for  a  full  and  valu- 
able COnsideradoD,  sold  and  assigned  in  writing 
.11  ._j  .:_r„.i...  •i.~i.  _. »....  JLi.i-  .'_• ,. 


cauBeofaction,Bnd  is  nowthe  owner  thereof.and 
bis  made  no  aasignment  or  transfer  of  the  same 
or  any  part  thereof  to  any  one,  but  eUII  owns 
«nd  hoHi  tbe  whole  thereof  In  his  own  right. 
Tbe  matten  let  up  in  tbe  second,  third,  and 
fourth  counts  of  the  petition  (which  are, 
<^laimant  states,  "  only  diSerent  forma  of  sta 
ment  for  the  same  claim")  have  relation  to  t__ 
'work  done  by  tbe  pavement  company  under 
the  alleged  ooutract  of  December  10,  1872, 
amuiuitiiig  lo  value  lo  1129,069.80,  for  which 
U7  C.  & 


they  received  certiflcatea  of  the  auditor  of  tha 
board  that  they  afterwards  sold  In  the  market 
for  about  GO  centa  on  the  dollar,  realizing 
therefrom  only  |69,784.93.  Tbe  second  count 
lelatea  to  the  work  actually  done,  and  vnxt 
(hat  only  one  baH  thereof  has  been  paid  for. 
The  third  count  sets  up  tbe  doing  of  tne  work, 
and  the  issuance  of  auditor's  certiflcatefl  tber» 
for,  under  such  circumstances  as  are  elaimed 
conatiiuied  the  company  an  agent  for  tbe  Dl^ 
trict  to  dispose  of  the  certiflcaies  at  ttujr  value, 
which  was  GO  cents  on  tbe  dollar.  And  tha 
fourth  count  sets  up  the  doing  of  the  work, 
tbe  iaeoance  and  delivery  to  the  pavement 
company  erf  auditor's  certificates,  which  ara 
claimed  to  have  been  chattels  auii  a  commodi^ 
only,  and  which  were  worth  50  per  cent  of 
their  face  value.  It  is  lo  recover  from  the  Dto- 
trict  of  Ckilumbia  the  other  half  of  the  value  of 
these  auditor's  certiQcalos  that  the  claimant 
brings  this  action  on  these  tbree  counts. 

To  this  petition  tbe  District  of  Columbia  in- 
terposed agenenil  denial,  and  alsoa special  plea 
to  theflrst  count  lUereuf,  which  set  upa former 
adjudication  of  the  matters  involved  In  sold 
first  count  in  the  Supreme  Court  of  the  District 
of  Columbia.  BepUcation  was  filed,  issue  wu 
joined,  and  Uie  case  liaving  been  beaid  t)efore 
the  Court  of  Claims,  that  court,  upon  the  evi- 
dence, found  in  favor  of  the  Dleirict  of  Colum- 
bia and  rendeicd  judgment  dismissing  tbe 
claimant's  petition.  The  separate  findings  of 
fact  of  the  court  below  ate  seventeen  in  num- 
ber, and  are  too  lengthy  to  be  incorporated  in 
this  opinion.  Tbe  material  facts  will  be  re- 
ferred to  as  we  proceed. 

The  decision  of  tbe  Court  of  Gaims  was 
based  upon  thi«e*  grounds:  (1)  That  the  con- 
tract sued  on  was  not  a  contract  made  with  tbe 
board  of  public  works  of  the  District  of  Colum- 
bia, and  was  not  one  In  writing  ( ' — 


in  the  first  count  of  the  petition  was  rM  (Kff»- 
ttttata,  it  having  been  once  adjudicated  by  the      [SS^ 
Supreme  Court  of  tlie  District  of  Columbia  ad- 
veraely  to  the  Ballard  Fsvemeul  ..ompany,  of 
which  the  plaintiff  below  is  the  successor;  and 
^)tbatunder  the  Act  of  June  10, 1880,  §  8,  21 
Stat,  at  L.  284,  286,  the  Court  of  Cbima  wal    > 
prohibited  from    taking  jurisdiction    of    the    ' 
claim  set  up  In  said  first  count,  because  that    ' 
claim  bad  been  once  rejected  by  Ihe  board  oS 
audit  of  the  District  of  Columbiu.  { 

Tbe  decision  of  ttte  court  was  clcariv  tight,  | 
and  the  prindpleeon  which  the  learned  Jiulge  ■_ 
based  his  conclusion  are  clear  and  undeolabM. 

Tbe  appellant  contends  that  the  alleged  con-  ! 
tractsued  upon  meetathe  requirements  of  §  87,  \ 
of  the  Act  of  February  21,  1871,  which  pro- 
vides that  "  all  contracts  mode  by  the  said  ' 
boud  of  public  works  aball  be  in  writing,  and  t 
shall  be  signed  by  tbe  porlieamakinfr  the  same, 
and  acopy  thereof  shall  be  filed  in  the  office  of  j 
the  secretary  of  tbe  District;"  and  that  the  con- 


signed t^  the  secrrtary  of  the  board,  whose 
authority  to  sign  tbe  same  Is  not  denied,  and 
whose  genuine  rignature  thereto  Is  admitted, 
was  a  valid  contract  Undiag  upoa  tba  parties. 
Numerous  authorlttes  are  dtod  to  ahcw  that 
the  vrrittm  acceptance  by  OM  pa^y  flC  ■  witt- 


Gotl^' 


BurBBMX  CoDHT  OF  TUB  Unitkd  Statk^ 


, , J«  to  lilm  by  another  party 

CieatM  ft  contnet  of  tbe  ume  force  snd  effect 
•■  if  fonnal  wUclea  of  igTeement  had  been 
written  out  and  ligoed  by  said  patties.  The 
legml  prindple  amatai  1*  aouad,  bat  tbe  fal- 
lacy of  the  aigumeiitliei  in  tlie  anumption  that 
tbe  i»opoaition  of  the  paTement  company  was 
In  fact  iabmitledlo  tbe  board,  aad  that  the  lat- 
ter did  in  fact  authorize  th«  letter  to  be  written 
by  Secretary  JolinaoDacoeptiDKtlie  said  propoai- 
tfon.  Atetbeeeaarampdonabconeout  l>y  Uie 
eridonceaddiioedattbe  ttlelT  Upon  UilspoiDt 
wa  aoota  from  the  8d,  8d,  4th,  0th,  and  Oth 
flDduge  of  facta:  .> 

"In  the  early  part  of  that  month  (Deoember, 
1873.)  the  tald  William  W.  Ballard  and  tbe 
claimant  were  In  tbe  Qhi  of  Waahlngton,  and 
they  had  Tcrbal  DeKotiatlonawith  Alexander  R. 
Shepherd,  then  and  afterwards  a  member  and 
I&S41  Tice-pnsldeni  of  the  board  of  public  works  of 
l'""'  the  District  of  Columbia,  which  negotiations 
led  them  to  write  and  scad  to  that  bnrd  a  p*- 
per,  a  copy  of  which  Is  given  in  the  letter  siimed 
'Charie*  S.  Johnson,  asa't  aecretary.'  [This 
letter  Is  quoted  in  the  early  part  of  this  ded- 
iloo.]  1^  said  Cfaarlee  B.  Johnson  was  a 
derfc  in  the  employment  of  the  board  of  public 
works  and  was  styled  '  ssaistaDt  secretary.' 

"Thejonmalof  sold  board  does  not  show 
tttat  aald  propoeltion  was  ever  bcfom  tbe  board, 
nor  does  any  acceptance  thei«of  by  tbe  board 
appear  othowiae  than  by  the  statement  of  said 
l^er;  nor  does  it  appear  that  aaid  Johnson  was 
anthorized  t^  said  board  to  write  said  letter, 
unleas  It  sbouM  be  inferred  tnua  bis  being  a 
cleA  of  the  board  and  styled  assistant  secretary ; 
nor  does  it  appear  that  the  board  oi  anr  mem- 
ber of  it,  except  Alexender  R.  Bhepheia,  dther 
•aw  or  knew  of  said  letter  before  or  on  tbe  said 
10th  of  December,  1679;  nor  can  the  original 


^wodUoa,  as  drawn  up  by  the  claimant  and 

■aid  Ballard,  be  anywhere  found  among  t^' 

rs  or  flies  of  the  board  or  of  the  Disinet 


■"y^t.    -    

the  boon  or  flies  of  the  board  orof  the  saidDla- 
ttlot,  though  searched  for  there  and  thou^  it 
was  the  pracUoe  of  the  court  to  keep  press  cop- 
ies of  tbe  letten  that  went  out  of  its  office. 

"In  aU  the  transactions  hprwinaftflr  nt 
forth,  connected  with  Uie  matter  of  paving 
■Ireels  by  tbe  said  company.  It  does  not  »pwm 
that  ai^  member  of  toe  company  was  batore 
Uie  said  board,  at  any  meeting  thereof,  in  rela- 
tioo  to  that  wcvk.  Thdrlnteroouneinnvard 
to  It  was  almost  wholly  wllh  aaid  Alexander 
B.  Shepbrad.  It  took  plaoa  iometlmea  at  his 
store  and  sometimea  at  the  oflloe  of  the  board. 
When  It  took  place  at  hlsftore,itdoeanot  a^ 
pear  that  any  other  member  of  tbe  board  was 
present;  when  it  look  place  at  the  office  of  the 
Doard,  if  other  memnen  of  the  board  were 
present,  and  any  member  of  the  company  spoke 
to  them  about  the  matter  of  that  wortc.  tb^ 
would  refer  him  to  said  Shepherd.  When  the 
company  desired  work  to  be  designated  tor 
them  to  do  they  called  on  said  Bhepherd,  sup- 


posing  that  wbenerer  he  said  i 
the  iraA  in  the  District  he  i 


for  three  million  feet  of  lumber,  a. 
timated  by  them  to  be  sufficient  to  make  TS.OOO 
square  yards  of  pavement  In  the  spring  of 
tbe  year  1878  the  companv  notifled  tw  board. 


ibrough  said  BheDberd,  that  they  were  ready 
to  proceed  with  the  wot^  of  paving  streets, 
and  requested  that  such  work  should  be  deaig- 


July  when  some  parts  of  streets  were  dvix- 
nated  and  the  company  entered  on  tbe  work 
of  paving  them.  After  doing  so,  and  befom 
they  were  allowed  to  recdve  anv  certificates 
of  measurement  showing  work  to  have  been 
done,  they  werereqniied  to  enter  into  a  vrritien 
contract  embraciag  tbe  work,  and  to  give  bond 
for  its  performance.  Th^  at  flrst  declined 
to  sign  such  a  contraot,  ^■^'"■'"g  that  the  term* 
oontained  in  it  wen  dllTeient  from  thoae  of 
their  proposldon  of  December  10, 1879,  but  they 
afterwards  signed  the  foUowing  oontnds." 

The  findings  set  out  In  full  the  oontncta,  and 
further  show  that  the  company  entered  Into 
five  of  such  contracts  with  lae  board  of  public 
works,  the  flrst  bearing  date  July  S  and  tbe 
but  December  18, 1S78;  that  all  the  work  done 


by  tbe  company  and  every  yard  of  pavement 
laid  by  It  were  done  andludunderoneof  thos» 
several  contracts;  that  every  engineer's  certifi- 
cate of  measurement  gave  on  Its  lace  the  num- 
ber of  one  of  those  contracts  as  that  imder 
which  the  work  named  In  the  certificate  had 
been  done;  that  the  company  signed  a  receipt 
for  every  such  certificate,  and  that  npon  Ihooo 
certificates  the  company  rectived  the  andltor'a 
certificatee,  which  they  voluntarily  sold  In  th« 
market  tor  about  00  cents  on  the  dollar. 
In  the  face  of  tbeao  facta,  found  almost  wholly 
rom  the  evidence  on  the  part  of  the  claimant,  w» 


her  10, 1873— Uie  one  sued  on  herft— was  cncb 
as  the  statute  prescribes,  or  tb*t  it  was  a  valid 
oonUact  In  any  respect 

By  the  87th  {}  of  the  Act  approved  February 
21,  IBTl,  the  board  of  public  woAs  Is  provided 
for,  to  consist  of  fivepersons,  whose  duties  and 
power*  It  is  Bfdd  shall  embrace  tbe  regulation 
and  repair  of  the  sUeeta  and  hij^wan  of  the- 
District  tt  Columbia.  In  Barm*  v.  District  of 
(Mvmbta,  01  U.  6. 540  [S8:440],  tblscourt  held 
that,  under  that  Act,  the  board  of  public  work* 
was  not  an  IndeMndeat  bodv,  acting  for  itself, 
hut  was  a  part  of  the  municipal  corporation  or 
tbe  DIetriot  of  OolumUa,  to  which  was  riven 
(be  axdoslve  control  of  the  streets  and  aJleys;, 
that  tn  thoae  rnatten  the  board  acta  as  tbe  rep- 
resentative of  the  Ooipantion,  or  is  "  like  an 
ordinary  agent  of  tike  Corporation. "  We  have 
seen  from  the  findings  in  the  trial  below  that 
the  board  had  made  no  contract  with  tbe  com- 
pany on  the  10th  of  December,  1879.  It  con- 
slsied  of  five  members.  Those  memben  wer» 
(he  joint  BfcenU  of  the  District  of  Columbia  In 
the  management  of  its  streets  and  alleys,  and  a 
contract  with  the  board  to  be  binding  upon  the 
District  must  have  been  ratified  by  a  majori^ 
of  the  membeta  of  the  board. 

Tbe  rale  on  this  subject  has  been  wen  stated 
by  Dillon  In  bis  w«^  on  Honidpal  CMporn- 
■■  llon^  S  988,  as  foUowai 


),  Google 


Bbowk  t.  DnTBiOT  or  Oolvmbu. 


"  Aa  t  geiural  rule,  (tnukyteitatedthat  not 
otij  wben  the  ooiporate  pow«r  reside*  in  ■ 
mltetbot^,  u  K  dtr  coundl,  bat  when  It  luu 
been  delegated  lo  a  CMwnfitM  or  ^wtfi,  iheo  lo 
•be  abMoca  of  apedal  ptoridoiw  otberwiae,  a 
iniNon'4'  ot  llw  aelect  body,  or  of  tbe  commit- 
tee or  agenta,  an  pow«rieM  to  bind  Oie  ma]orlt;r 
or  do  any  valid  aiSL  If  all  tbe  memboa  ot 
(be  Miect  body  or  committee,  ot  If  all  ot  tbe 
■gentB  are  aeaembled,  or  if  <mI  baTe  been  dnly 
DOtlfled,  and  the  mlraolty  lefoie  or  oeglect  to 
meet  witti  tbe  otbera,  a  majority  of  IboM  ptes- 
eenl  m^  act,  prorided  (boat  iweaeot  conadtnle 
■  majority  of  tbe  wbole  number.  In  olber 
worde,  inflachacaae,Bma]orpart  oftbewbole 
te  necettaiy  to  oooatitate  a  qnorom,  and  a  maloi^ 
it;  of  tbe  quonua  m^BCt  If  tbe  major  part 
wiHtdrmw  m  as  to  leara  no  qnonun,  tbe  power 
of  tbe  minority  to  ftct  if.  In  geDeral,  conndered 


(&87]  I87S,  waaootorigiuUyUiHUiigtnitbeDtitrict 
of  Columbia,  it  became  valid  and  Unding  by 
leBsoo  of  tbe  fact  that  it  was  afterwards  lecog- 
ulied  by  tbe  parties,  waa  performed  in  part  t^ 
tbe  Diatrict  In  dedgnating  tbe  atreeta  wbereon 
tbe  work  sbould  be  done,  by  approrlnc  and 
■ccepting  aald  work,  and  by  the  part  penorm- 
LDce  of  tbe  contract  on  (he  part  of  tbe  pavement 
company.  In  our  apprebension  no  action  of 
the  board  Rjjee  the  allgbtest  ground  for  thla 
poaitlon.  The  ref  uaal  of  the  board  to  accept 
any  of  tbe  work,  or  to  allow  any  certilicate  of 
Ita  amount  to  be  given  until  alier  other  con- 
tncta,  entirely  dAerent  In  lerma,  were  duly 
CDtetM  Into,  iad  bonda  were  given  for  tbefr 
tatlhf ul  performance,  nmUlrea  any  niKgeatkai 
of  rectwnitlon  or  ratlflckaon  l^  Ute  Dunfct  of 
Cohunua  of  tbe  alleged  contract  ot  December 
10,  18T3,or  of  anyaoquleacenoeln  its  part  per- 
foimance.  Thla  claim  ia  ntlwjy  Inconsiitent 
withthecondnctoftlieoompaiiy.  Theveiyfact 
Ibat  it  entered  into  theae  other  oantracta,  dlf- 
fnent  in  lenna  from  the  alleged  ocHitnct  of  De- 
onnber  10, 187S,  and  accepted  tbe  oeitUicaieB 
of  tbe  board  imed  for  tbe  work  dme  under 


and  tbe  noantboriied  letter  of  John- 


upon  tbe  Diatrict 

Tbt  connaal  for  appellant  further  urge  that 
DotwhlMtaodfDf  all  thla,  the  attend  oontnct 
nied<mhBa  beni  rendered  vaUd  by  naaoaol 
tbe  icoooiition  ot  neb  oontracts  and  tbe  ratl- 
flcfttioo  thereof  by  Oongreia,  citing  the  aevenJ 
Acts  of  Jtme  SO,  187i,  Jane  11,  I^,  June  16, 
1880.  and  the  Jofait  Reaolutlon  of  December  SI, 
1874. 

We  have  not  been  referred  to  any  pBrtlcular 
•ectlon  of  any  one  of  these  acta  that  would 
work  a  confirmation  or  ratification  of  a  trans- 
action inch  aa  forma  the  baals  of  thla  mil  Nor 
doeaa  cloae  atudy  ot  them  dlscloae  any  nich 
provision.  On  thecontrary,tnrtheActof  Jnne 
1 6, 1880,  SS  8,  SI  Stat  at  L.  284,  280,  tbe  Court 
of  Claim*  li  prohtbiled  from  taUng  JuriadictloD 
of  thla  claim  as  aet  up  Id  tbe  tint  count.  That 
aectkm  pfovides  that  "Noidaim  shall  be  pre- 
aeaied  to  ot  considered  t^  the  Court  of  COalms 
under  tita  provisions  of  toll  Act  which  waa  re- 
jected by  the  boaid  of  aodik" 
U7  V.  8. 


Now,  It  is  shown  by  the  leood  in  this  case 
that  thla  Identical  dalm  (dUeilnc  only  in 
amount)  waa  presented  to  tbe  boani  of  audit, 
and  was  dlaallowed  by  that  board.  Tbe  sub- 
stance and  the  effect  of  the  petition  submitting 
such  claim  to  tbe  board  ot  audit  Is  BubatantisUv 
tbe  same  aa  that  In  the  flrat  count  of  tbe  peti- 
tion in  this  case.  Thla  la  oonduMvdy  ahown 
by  the  15(h  Bnding: 


'  *  Owram  Bouio  of  Amtrr, 
,Avmtt3, 
"•CLABBi,  No.aM. 


WaAii^ltoK,  AwtMt^,  074.  S 


a 


"  And  the  membera  of  the  board  of  audit 
reported  said  claim  to  Congress  la  a  lltf  of  dis- 
allowed claims." 


pany,  which  presented  tbeclaim  to  tbe  board  of 
audit  He  is  the  ancceaaor  of  that  companv. 
lYne  in  that  petition  damagee  were  dal  med  only 


to  the  extent  of  $70,000  for  breach  of  the  alleged 
contractof  December  10, 1873,  while  here  the 
claim  for  damages  la  laid  at  $100,000.  That, 
however,  is  an  immaterial  matter.  The  cause  of 
action  In  each  instance  lathe  AfsoaA  ^  arofroe*. 
and  tbe  men  tact  that  tn  one  Inatance  the  dam- 
ages are  laid  at  $70,000,  while  hi  the  other  at 
^00,000,  doea  not  change  ita  IdentUy. 

Tbe  sucgesMon  that  Ihe  claim  waa  not  fw 
jfeUd  by  the  board  of  audit  within  tJie  mean- 
ing of  section  8  of  (be  Act  ot  June  14L  1880, 
tupnt,  bnt  was  only  dUalloiMd,  may  be  dla- 
mlned  with  tbe  remark  that  the  two  worde 
when  used  with  reference  to  the  dlspoaltioD  of 
claims  are  synonymous. 

We  think,  therefore,  that  there  was  no  Juris- 
diction hi  tbe  Court  of  Claims  to  entertabi  this 
branch  ot  the  case. 

We  also  concur  with  toe  conrt  In  holding 
that  the  Judgment  of  the  Supreme  Court  of  the 
District  of  Columbia,  hi  a  suit  brought  on  Uw 
0th  ot  January,  1870,  by  William  W.  Ballaid, 


>,  Google 
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Edwud  h.  Marah,  and  tbe claimant,  Talmadgs 
E  Brown,  against  the  Diitrlct  of  Columbia,  to 
recorer  danuge*  tUeged  lobarc  been  BuitaiDed 
tay  them  nndtt  the  laid  piopoaiUoD  and  said 
JohnBon'a  letter  aued  OD  in  thu  caae,  la  a  bar  lo 
the  fint  count  of  the  petition.  Owid  t.  Bi 

^mAO.R.B.Co.  eftr.  a  ose  [2&ahi\. 

In  no  view  that  has  been  presented  or  that 
•eems  capable  of  presentation,  can  the  alleged 
contract  De  C0DSid«red  binding  upon  the  District 
of  ColumUv 

The  jud/pntnt  tf  Oi»  Qmrt  eg  OlaimiiM  qf- 
firmtd. 


anSTAV  FALK  rr  ai.,  i^.  fa  Brr., 

OEORGE  H0EB8. 

iBesB.  a  BaparMr<B  ed.  DBI-«ff.l 

Prwnifory  note,  vhtn  that  of  eorporation — 
IvAiKty  of  (rtomfw,  at  iniantr—parDl  «rt- 

L  A  promlasorT  utA/t^OgatA  "  FealDsnIar  Ctgar 
Oo..Oea.  Hoaba,Bea.*neaa."pajBble  to  the  or- 
4er  of  ".Oeo.  Moete,  Sea.  k  n«M."  and  InAoned 
**  Oeo.  Moebs,  Beo.  &  Tieaa."  la  a  note  of  the  oor- 
poratlon,  and  tt  [xtrable  to  and  Indorsed  by  Uie 
oorporaUoD.  end  an  action  cannot  be  maintained 


but  It  being  tn  farm  that  <r(  the  PentnaulBT  Clj^or 
Oompao^,  evldenoe  to  explain  away  or  modtfy  Ibe 

t«rnu       BIO  '™^243.] 

Argutd  AprU  to.  1888.  Dteided  May  14, 1888. 

IN  BBROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan, 
10  review  a  Judgment  tn  favor  of  defendant  in 
&n  action  upon  promfssorr  notes  on  which  be 
was  sought  to  M  charged  penonallj,  as  In- 
ilorser.     A^mid. 

The  facis  are  fully  stated  in  the  opinion. 

iieun.  Carloa  £.  TTarner  and  Lm  T, 
^nffln,  for  plaintiffs  ir  error; 

The  indorsemeat  imports  an  individual  obli- 
^tlon  of  Moeba,  the  ludonei. 

CkiTpenUr  v.   Far7Uaort\,   106   Mass.   661; 


Inst,  i,  __,  _ , 

Bobinton  t.  Kanat^ui  VaOv  Otnk,  7  West. 
Hep.  108,  44  Ohio  St.  441;  lieker  Mfg.  Co.  t. 
Faittankt,  B8  Mass.  101;  Mot*  t.  lAvingtton, 
4  S.  Y.  206:  Toiedo  Affriimttural  Workt  t. 
Eeiuer,  61  Mo.  128. 

Written  evidence,  showing  the  intention  of 
"the  parties,  was  admissible. 

Brown  v.  LaJigley, 
T.  WM,  8  H.  L.  Ci 
L.  B.  8  Eich.  812;  DavU  v.  BroviTi,  04  U.  S. 
■433  (24: 201);  Wade  v.  Wade,  86  Tei.  52«;  Haik 
-V.  PHroe,  B3  Md.  827;  Detroit  v.  Bobinton,  CS 
Mich.  108;  Singtr  Mfg.  Co.  v.  Hainet,  86 
Mich.  886;  Lee  v.  DiA,  86  U.  8.  10  Pet.  482, 
-408  <0: 508,  507). 

Mettn.  Don  M.  Ditkimon  and  Elliott  O. 
Ctevenaon,  for  defendant  in  error: 

The  uoi«8  sued  upon  do  not  establish  a  per- 
sonal liuUility  as  against  the  defendant. 

liarU>n  v.  Union  City  Nat.  Bank,  84  Mich. 
STU:  Bank  of  Qenaet  v.  Patdiin  Bank,  16  N. 
Y.  812;   Vater  v.  Leieie.   36  Ind.  288;  Babcock 


Oor.  Temm, 

T.  Baman.  1  E,  D.  Smith,  DM;  ArUmfton  v. 
Hindt,  1  D.  Chip.  (YD  481;  Ba.nk<^jimch» 
tar  V.  Stiton.  18  Vt,  830;  Farmen  A  M.  Bank 
T.  Dat/.  Id.  30. 

The  capacltj  in  which  the  party  acted  in 
dgnine  bis  name  to  the  Instrument  must  ap- 
pear uone  upon  the  face  of  the  Inatruineul 
itself.  O 

Evan*  V.  WeO*.  22  Wend.  825;  Pmtz  v.  aton- 
ton,  10  Wend.  271;  SewhaU  v.  Duniap.  14  Me. 
ISO;  Sean  v.  Daeit,  21  N.  J.  L.  688;  Vermont 
Gent.  S.  R.  Co.  v,  Clayet,  21  VL  36;  White  v. 
Minert  Nat.  Bank.  103  D.  8.  658  (26:  250); 
Martin  v.  OoU.  104  U.  8.  30  (26: 647);  MetcalJ 
V.  WHUam*,  Id.  93  (2«:  005);  Brigg*  v.  Part^ 
ridge,  04  N.  Y.  868;  SneiUi^f.  Howard,  SI  H, 
Y.  877;  SUidepoU  y.  Arnold.  11  Mass.  27;  Batl- 
«m  R.  B.  Go.  f.  Benediet.  G  Oray,  666;  IViV- 
AJiniST.  A>AUn*, lOQraj,  77;  BanieUy.  Barn- 
ham,  2  La.  348;  Bedduim  v.  Drake,  «  Meea.  & 
W.  70. 

Jfr.  Jvitice  ¥fW"iv-  delivered  the  opinion  of 
the  court; 

The  plaintiffs  In  error,  OuEtov  Folk  and  Ar- 
nold Falk,  who  are  citizens  of  the  Stale  of  New 
York,  brought  suit  in  tiic  Circuit  Courtof  the 
United  Stales  for  the  Eastern  District  of  Hichi- 

Sn  agatnat  the  defendant  in  error,  Gleorge 
oebs,  upon  nine  certain  promissory  nolea 
made  by  Uie  Peninsular  Cigar  Company  of  De- 
troit, upon  which  they  sought  to  charge  Moebs 
persoDiilly  as  indorser.  All  of  the  notes  were 
bi  form  tike  the  following,  differing  only  as  to 
amounts  and  the  time  of  payment; 
"  tl.061.24.  DsTRorr,  HtCbr.,  Aug.  4, 1880. 
"  Four  (4)  months  after  dalt,  we  promise  to 
pay  to  the  order  of  Qeo.  Moeba,  Sec.  £.  Treas., 
teu  hundred  siity-one  &  ^  dollars,  at  Mer- 
cbanla  £  Manufacturers'  Notional  Bank,  value 
received. 

"  PKHIMEniiAR  ClOAH  Co., 

"  Qko.  Morbs,  See.  A  Treat. 
"Endorsed;  "Geo.  Moeba,  Sec.  &.  Tieas.'" 

The  first  count  of  plalntiffa'  declaration  was 
special,  aod  allegt-d  in  substance  that  on  July 
6.  1S80,  defendant  was  the  secretary  and  treas- 
urer of  a  body  corporate  known  as  the  Penin- 
sular Cigar  Company,  then  eugagid  in  the 
business  of  manufacturing,  buying  and  selling 
cigara  and  tobacco  in  the  City  of  Detroit;  that 
plaintiffs  were  then  doing  business  as  tnl)acco 
merchants  iu  New  York  City;  that  the  defend- 
ant, as  secretary  and  treasurer  of  said  Penin- 
sular Cigsr  Company,  applied  to  plaindCFs  for 
the  purcliase  of  certain  merchsnaise,  and  of- 
fered in  payment  therefor  the  notes  of  sUd 
Peninsular  Cigar  Company,  and  it  was  Ibeu 
agreed  between  the  plainuiCs  and  defendant 
that  plain^ffs  were  tbereafterlo  sell  and  deliver 
the  merchandise  ao  applied  for,  and  any  other 
good!  which  defendant,  in  behalf  of  said  com- 
pany, might  thereafter  apfdyfor,  and  that  in 
payment  therefor  the  defendant  should  execute 
and  deliver  to  the  ptalntMs  the  notes  of  the 
said  Peninsular  Clgsi  Company,  payable  to  the 
order  of  the  aald  defendant,  ana  t^  him  per- 
sonally indorsed  lo  said  plalndfla;  thatsala  de- 
fendant thereafter  ordered  from  (he  plalntifTa 
certain  merchandise  of  the  value  of  $7,448, 
and,  in  accordance  with  said  agieem^t  and 
in  payment  tor  said  merchandise,  the  defend- 
ant, upon  the  several  dates  indicated  and  speci- 
U7  U.  S. 


Fauc  t,  ICoufl. 


bindiog,  charging,  and  obligaliug  hli  . . 
•n  Indonei  upon  said  notes  trilh  the  liaUlUy 
of  an  Indoner  u  defined  b;  the  law  merchant, 
made,  executed,  and  delivered  to  the  plaintiffs 
•aid  Dine  piomlasorf  notes. 

To  thit  apedal  count  were  added  the  com- 
mon counts  In  anompeit,  with  a  ooiice  there- 
under  writtoi  that  the  plaintlfilB  would,  uuder 
the  money  counts,  give  in  evidence  nine  certain 


notes  would  constitute  the  sole  bill  of  paitiCD- 
lais  of  the  phODtUIs'  demand. 

To  tlie  epedal  count  in  the  declaration  tbe 
defendant  demuired,  and  to  tbe  common 
counts  he  pleaded  the  general  issue.  The  de- 
murrer to  the  epeoU  count  wu  Bustsined,  and 
tbe  plaintiffs  at  the  next  term  of  said  court 
brought  the  cause  on  tor  trial  upon  the  Issue 
fntmed  upon  tbe  CMomon  counts  in  the  declan- 
tioa.  Upcm  the  trial,  which  was  had  before 
said  court  and  a  Jnn,  tbe  plsinliSl  offend  In 
eiridence  the  notes  referred  to,  and  alio  tbe  dep- 
osition of  AtoM  Falk,  one  of  said  plaintiffs, 
(•Ml  which  it  was  claimed  tended  to  show  that  it 
was  the  Intenttoo  vi  the  defeadaol  to  bind 
UmseU  penonaUf  in  making  the  said  indorse 
meat  upon  said  notes;  but  this  evidence  was 
excluded  on  the  ground  that  it  wae  not  evi- 
dence of  the  penonal  Uabllitjof  the  defend- 
ant. Upoo  the  ruling  of  the  court  excluding 
'  this  evidence  error  is  alleged.  Error  is  not  as- 
■igned  in  regard  to  the  Judpnent  of  the  court 
•uataining  the  demurrer  to  the  special  count  of 
plalntiffr  declaration  in  tbe  origins!  asalen- 
ment  of  errora  annexed  to  and  aocompanvlDg 
the  writ  of  error.  It  is,  however,  asslgDed  for 
error  In  the  brief  filed  in  this  court  bjr  ploln- 
.——-^  tifle  In  error  that  such  lodgment  Is  erroneous, 
aWllJ  Bud  Mai  argument  has  faoen  addressed  to  us  on 
thatptdnt 

For  tbe  purpose*  of  this  decision  we  do  not 
deem  it  necesaan  to  review  ttriaUm  all  the  er- 
ronasslgned.  fnouropinion  thefiratqueKloti 
to  be  coneidered  is:  Does  the  indorsement  on 
tbe  notes  involved  in  this  case,  it  Urmi.pui- 


tbe  notes  Involved  in  this  case,  tn  Urmt, 
port  to  be  OiM  of  the  Peninsular  Cigar 
MI17,  or  does  it  purport  to  be  Uie  personal  in- 
donement  of  UoebsT  In  other  words,  can  It 
be  clearly  ascertained  from  these  initmrnents 
thenuelvfls  who  Is,  in  Uw,  the  indorser  of 
(hemi  Is  the  indorsement  plain  and  clear,  or 
is  It  ambiguous! 

It  is  contended  on  behalf  of  the  plaintiffs  In 
error  that  the  lodoreement  in  term*,  is  that  of 
Moebe  personnllji  or,  at  most,  Ibat  It  is  am- 
tnguous  and  may  be  construed  to  be  either  that 
of^the  Peninsular  Cigar  Company,  or  the  per- 
sonal indorsement  of  Moebs.  They,  therefore, 
contend  that  the  correspondence  leading  up  to 
the  making  of  these  notes  (and  which  is  em- 
braced in  Ue  deposition  of  Arnold  Falk,  before 
mentioned)  should  be  considered  and  read  with 
the  notes  and  the  Indorsement  upon  them,  not 
so  much  for  the  purpose  of  varying  the  terms 
of  the  contract  embraced  In  the  notes,  as  for 
ttie  purpose  of  eluddatlnK  that  contract,  and 
for  iLe  purpose  of  showing  who  was  In  fact  tbe 
indorser, — not  teiihe  purpose  of  showing  what 
|s  the  trne  construction  of  tlie  language  of  the 
l»7  V.  Ik 


party.  On  the  otbei  hand,  II  is  Insisted  with 
equal  earnestness  by  the  defendant  In  error, 
that  tbe  Indorsement  Is  unamblguona,  and  is  bi 
plain  terms  that  of  the  PenLnsuUrOigar  Oom- 

Sny,  and  la  not  the  persoDa^  Indorsement  of 
oebi.  He  therefore  contends  that  the  evl- 
Jence  contained  In  the  said  depo8iti(»  of 
Arnold  Falk  was  rigblfuUy  rejected;  and  that 
to  have  admitted  It  as  legal  evidence  would 
have  been  In  effect  to  allow  a  contract  to  wii^ 
ing  to  t>e  chanced  and  modified,  in  an  action  at 
law,  by  extrinsic  evidence,  contrary  to  the  nils 
of  Uw  which  forbids  such  change  or  modifica- 
tion. 

Upon  this  question  It  msf  be  said  that  the 
autooiitiee  are  not  entirely  harmonious.  In- 
deed,  there  is  much  oonfilct  among  tbem.  We 
do  not  find  it  essential,  or  even  useful,  to  dis-  LOOS] 
cuss  mlnulelf  every  authorily  died  by  tbe  r» 
spective  parties  to  this  controversy,  some  of 
which  are  believed  to  have  little  relevanc;  to 
the  subject  under  consideration.  A  discussion 
of  a  few  of  the  Icadiogonee  which  are  believed 
to  embody  all  the  ptindplea  iovolved  in  this 
case,  and  to  control  it,  will  perhaps  be  aufit 

Bileheeek  v.  Buchanan.  lOS  U.  S.  410  [aS: 
lOTS]  is  a  case  much  in  point  on  this  subject. 
Indeed,  It  was  considered  by  the  learned  dis- 
trict judtre  below  (who,  nevertheless,  dis^- 
proved  of  tbe  ruling  tbcrcin  and  dissented  from 
tbe  opinion  of  the  court  below)  as  practicaUr 
controlling  Ibis  case  adverse^  to  tbe  pUntmB 
in  error.  In  that  case  a  bill  of  excluuige,  as 
follows: 

"$0,477.18.    Ofitcbof  BBixBTiLLa  Hail) 
Miu.  Co..  I 


"  Four  months  after  date,  pay  to  tbe  order 
of  John  Stevens,  Jr.,  csshier,  Ufty-four  hun- 
dred and  seventy-seven  -^  dollars,  value  re- 
ceived, and  charge  same  to  account  of  Belle- 
ville Kail  Mill  Co. 

"Wu.   a  BCCHANAM,  Prtt't. 

"Jakes  C.  W^xiqk,  Secfs- 
"To  J.  H.  Pleper,  Treas.,  BelleviUe,  lUinois." 

was  held  to  be  the  bill  of  the  company  and  not 
that  of  the  individual  signers;  and  It  was  also 
held  that  a  declaration  thereon  tgiinst  the  lat- 
ter as  drawers,  setting  forth  tbe  instrument, 
and  alleging  it  to  be  their  bill  of  exchange, 
was  bad  on  demurrer. 


"Boston  Natiomai.  BAiih,         ) 
Boston,  6epiember  9,  1879.  f 
"Pay  to  L.  W .  Chamberlain  or 
J.  E.  Carpenter  or  order  nine- 
teen aitd  twenty  ons-bundrodibs 


was  held  to  be  tbe  check  of  the  j£tna  UiUa. 
and  therefore  bindioK  upon  the  corporation, 
and  not  the  treasurer,  Famsworth,  personally. 

In  Sa}/n  v.  Ifidmi*.  7  CaL  635,  a  dnft.  at       ,Mai 
which  the  following  is  a  copy:  i"""! 


iFUMX  OointT  OF  Ttra  UxtTED  Statu. 


•ill.«M.  No.  E128. 

**Anua  A  Oo.*!  BxTssee  asd 

Bjakhi a  House, 

Hotmon  laluid,  Feb.  21, 18BB.  . 

*7KJ  to  A.  Q.  SajTO,  or  order,  tbrce  thnuBand 

Mbn,  ««]tM  leoelved,  tnd  cLorge  laaie  to  oc- 

eutBi  of  thU  office. 

"0.  P.  NlCHOM,     .,rf. 

"per  G.  W.  COEET,   ^'* 
To  Heean.  Adtms  &  Ca,  Sacrameata 
"Sadorsed:  -A,  Q.  S^yro,  G.  W.  a'" 

wu  bold  to  be  the  draft  of  Adams  &  Co.,  and 
not  IbapeiBOtuil  draft  of  the  persona  who  ajgned 
It  •■  uenta  in  this  case. 

laOarlonY.  Union  Oitj/lfdt.  Bank,  Si  Wtii. 
979,  It  wasMId:"ApTomissorJnotemadepe7■ 
able  to  0.  T.  Allen,  cubler,  or  order,  indicates 
that  It  wu  made  to  him  not  as  an  Individoal, 
hut  at  a  hanh  officer,  and  that  It  was  a  contract 


DO  Indoreemeot  bj  such  ca»l 

the  admlssioD  of  the  note  hi  evidence.' 

To  the  Kune  effect  aee  Mott  t.  Siett,  1  Cow. 
B18,  and  caeei  there  clt«d;  Bank  ift  Qmtttt  v. 
AfeAfn  Bank,  19  N.  T.  813,  and  authorlUsa 


he  will  be  peraonall;  liable  on  the 

prlndpal  wUl  aot  be  liable.  And  alihouxh  it 
conU  De  proved  that  the  agency  whs  disclosed 
to  (lie  payee  when  the  doIc  was  made,  and  that 
it  waa  Ae  understanding  of  all  partlea  that  the 
principal,  and  Dot  the  agent,  should  be  held, 
tUa  will  not  generally  bo  Buffldent,  either  to 
discharge  the  agent  or  to  lender  the  principal 
liable  on  At  noU,"  dUog  StadepoU  r.  Arnold, 
11  Mass.  27.  That  case  was  an  action  ogaiDM 
tbe  defendant  as  mafeer  of  three  promiseory 
notea.  The  ootea  wen  aigoed  1^  another  per- 
[604 )  "^  ^  ^^^  <>^i'  name,  and  there  was  nothing  oa 
the  face  of  them  to  Indicate  any  agency,  or  that 
the  d^endaot  had  any  connecilon  with  them. 
At  the  trial  (he  penon  who  rigned  the  notea 


testified  that  they  were  given  for  premluma 
upon  polidea  of  mBoranoe  procured  by  him  in 
the  office  kept  1^  the  plaintiff,  at  ihe  request 


aorely 

tNided  to  bind  him  by  the  premium  notes.  The 
Judge  instructed  the  Jarj  that  "If  they  believed 
the  notea  to  have  been  made  and  signed  for  and 
In  behalf  of  the  defendant,  the  verdict  ought  to 
be  for  the  phUnliff."  It  was  held  that  the  evi- 
dence was  Improperly  admitted,  and  the  In- 
structioti  was  erroneous. 

The  converse  of  the  rule  laid  down  In  the  last 
two  cases  cited  would  seem  to  be  Identical  with 
that  contended  tor  on  behalf  of  the  defendant 
Id  error. 

On  the  olber  hand,  authorities  to  snstalo  Ihe 
view  of  the  case  contended  for  on  behalf  of  the 
plaintiSa  in  error  are  not  wanting,  either  in 
number  or  In  pertlnenoe. 

In  Sean  \.  Bant,  31  N.  J.  L.  683.  a  bill  of 
ezcbange  of  Ihe  following  purport,  addressed 
to  WUlIam  Thomson,  Esq.,  Somerrillo,  New 
Jersey,  and  indorsed— "The  EliESbethtown  and 


"^500.00.         Elizabbtiitowf,  Apt.,  1841. 

''Six  montlis  afler  dale,  please  pay  to  the  or- 
der of  the  Elizabeth  town  and  Somerville  Rail- 
road Compaoj,  five  hundred  dollais,  value 
received,  and  charge  as  ordered. 

"Your  obed'l  serv't,  JoHH  Kbam, 

"Praident  BlitabethtotM  and  amnervOlt  B. 
R  Co." 


"not  to  aid  in  the  construction  of  the  instru- 
ment, but  to  prove  whose  instrument  it  is."  To 
the  same  effect  see  Ohadtef/  v.  MtCrterv,  27  It). 
268:  yaiar  t.  L»»>(t,  8«  Ind.  268;  Hacd  t.  Hal- 
Imbeek.  7  Hun,  888.  ,_., 

M/aaniet  Bank  v.  Bankof  Oolumbia,  18  U.  LVOB) 
S.  S  Wheat.  898  [0:1081,  la  also  olalmed  to  be 
an  authoritv  in  favor  of  the  position  taken  liy 
the  plaiotias  in  error.  This  was  on  aclion  of 
assumpsit  brought  by  the  Bank  of  Columbin 
against  the  He^anlcs*  Buik  of  Alexandria  ou 
the  following  check: 

"No.  18.  HsQBAiiios'  Barx  of  Albxan 

DRIA,  June  20, 181 T. 
"Cttthitr  efihe  Bank  efColwnbia, 

"Pay  to  the  order  of  P.  H.  Hiaor,  Esq.,  leu 
thousand  dollars. 
"$10,000.  Wm.  Patoh,  Jr." 

It  was  contended  by  Uie  defendants  that  the 
check  on  its  face  waa  the  Individual  check  of 
Paion,  and  that  evidence  could  not  be  receivml 
to  show  that  It  was  In  fact  the  check  of  llie 
bank,  and  signed  by  Palon  as  cashier.  Uii 
the  other  band,  iLe  plainUffs  coolended  that 
the  chpck  upon  ibi  facedldnotpurpotttobellio 
private  check  of  Paton,  but  the  check  of  Hie 
Dank,  drawn  by  him  as  cashier,  end  that  the  pri-' 
sumpttoo  was,  that  It  was  an  official  act.  Tlio 
court,  however,  decided  that  tfaecheckwasani- 
biguous  upon  its  face,  that  the  marks  indicating 
it  to  be  the  check  of  the  bank  iwedomiuatt^ 
and  that  the  only  ground  upon  which  It  could 
be  contended  that  the  che<^  was  the  privauj 
check  of  Paton  was  that  it  had  not  below  his 
name  the  Initials  for  onsAwr.    It  was  accord- 

Xheld  that  in  such  case  testimony  was  sd- 
ble  to  explsin  the  smhiguin  and  establish 
wbo  waa  in  tact  the  drawer  of  thecheck.  Tlie 
court  say: 

"But  the  &ct  that  this  appeared  on  ilsface  to 
be  a  private  check  is  by  no  means  to  be  conceded. 
OntbecontnuT.tbeappeaimnceofthecorpotate 
Dame  of  the  institution  on  Ihe  face  of  the  paper 
at  onoe  leads  lo  ihe  belief  that  It  is  a  corporate 
and  not  an  Individual  transaction,  to  whicb 
must  he  added  the  clrcumslances  that  the  cashli-T 
Is  the  drawer  and  the  teller  tlie  payee,  and  the 
form  of  ordinal;  checks  deviet^  from  by  the 
substitution  of  lo  order  for  to  beartr.  The  evi- 
dence, therefore,  on  the  face  of  the  hill,  pro- 
dominates  in  favor  of  its  being  a  bank  tiaosac-  [OOSI 
tion.  Applying,  then,  the  plalotlS'B  own 
principle  lo  the  case,  and  the  restriction  ss  to 
the  production  of  psrol  or  extrinsic  evidenoe 


mu.s. 
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eonld  have  been  only  appHcflble  to  htmaelf.  But 
ft  ii  eoouxb  for  the  parposea  of  tbe  defencUut 
to  eaUbliui  that  Ibere  exlatad,  on  tbe  face  of  tbe 
paper,  drcunutauceg  from  wblcb  It  mlgbt  rea- 
■onabl;  be  Inferred  tbat  It  was  dtber  one  or  the 
otber.  In  tbat  cue,  U  became  Indispensable  to 
reoort  to  extiinilceTldeiioe  to  remove  Qie  doubt," 

Tbe  luiiNiiliH  of  tbe  conit  In  this  last  caee 
Inda  bieiMJbl;  to  tbe  condiuton  tbat,  had  the 
check  nnderoonsMeTatlou  been  signed  bj  PatOQ 
witb  tbe  word  "caahlw"an)eiidea,tbere  would 
(ben  bare  been  do  ambigof^  In  it,  but  It  would 
hsTe  been  dearly  and  unequivocally  the  check 
of  the  bank,  ud  In  this  view  tbe  case  seemi 
to  be  not  neceawiUr  an  authority  hi  taror  of  the 
plalntlfla  In  error,  bat  rattier  an  authority 
against  them,  and  in  favor  of  the  defendant  in 

la  Daniel  on  Negotiable  Instmmenta.  §  41S, 
It  it  said:  "If  a  note  be  payable  to  an  iDdivid- 
na),  with  the  mere  sufQx  of  hU  official  cbarac- 
tez,  Buch  anffli  wQI  be  r^arded  aa  mere  dt- 
wriptio  jwvono,  and  tbe  Indlridnal  is  tbe 
payee,"  citing  Ohadttj/  v.  MeOreery,  Yater  v. 
LtiBii,  lupra,  and  Bvffam  v.  0/utdieiek,  8  Mass. 
108,  Continuing,  he  says,  "In  New  York  a 
different  doctrine  prevails, "  dtiog  Baheoek  v. 
Bemun,  11  N.  7.  200.  But  Id  g  416  the  rule 
iaid  donn  would  aecoi'  lo  be  In  favor  of  the 
contention  of  llic  defendant  in  error;  for  it  i> 
tbcru  said;  "WUero  a  note  is  payable  to  a  cor- 
imMition  by  \\a  corporate  name,  and  is  then  In- 
dorsed by  an  authorized  agent  or  olBefal,  nlth 
tbe  Hufflx  of  his  ministerid  positioo,  it  nil)  be 
regarded  tbat  be  acls  for  hU  principal,  nho  ia 
disclosed  on  the  paper  aa  the  payee,  and  who, 
therefore,  is.  the  only  person  who  can  transfer 
tbe  legal  title,"  citing  Northampton  Bank  v. 
Pepoon,  11  Haas.  StM,  and  Ehtdl  v.  Bodge,  88 
Barb,  SSfl. 

Many  more  antborltica  are  dted  and  might  be 
dwelt  upoQ  almost  ad  ftf/Initum.  A  dlacusnon 
of  all  of  them  would  greatly  protract  this 
opinion,  and  wonld  subserve  no  beneBcial  re- 
aolL  u  all  tliia  vast  coDflict— we  had  almost 
laoTI  nldofiard^*— of  ttw  authorities  bearing  on  the 
ooeatloa  under  ooosldeiatlMi,  it  is  not  easy  to 
Mj  down  any  general  rule  on  tlie  subject  which 
would  tie  In  harmony  with  all  of  tiiem.  It 
Msmstona,  however,  thattbecaseof  £t(«A(x>ci: 
T.  jbu^Aonan,  iupra,  controls  the  case  at  bar. 
Both  involve  tlie  Hame  principles,  and  the  deci- 
akm  in  tbii,  to  be  consistent  with  that  of  the 
former,  must  sustain  the  contention  of  the  de- 
fendant hi  errar.  Ndtber  do  we  think  that  the 
case  of  Meehan4et  Bank  v.  Bank  of  Odumbvi, 
tupra,  when  conddered  in  the  light  of  the  facts 
upon  which  It  Is  baaed,  in  anywise  confiicts 
with  this  conclusion. 

We  conclude  therefore,  that  the  notes  in- 
volved in  tills  controversy,  upon  their  face,  are 
the  notes  of  the  corporatioc  In  the  language 
ct  the  court  below,  they  were  'drawn  by,  pay- 
able to,  and  indorsed  by,  the  corporatioD." 
There  is  no  ambiguity  in  ue  indorsement,  but, 
on  tbe  contrary,  eucb  indorsemenl  is,  in  term*, 
OuX  ol  the  Peolnsulai  Cigar  Company. 

This  being  true,  it  follows  tbat  the  court  be- 
low was  light  in  excluding  from  the  jury  tbe 
evidence  offered  to  explain  awav  and  modify 
the  tennsof  such  Indorsement.  White  v.  Mineri 
Nat.  Bank,  IDS  U.  8.  668  [26:2601;  Martin 
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Colt,  104  XT.  S.  80r26:617l;  MeteaffY.  WiUiam^ 
Id.  98  [26:636]. 

Entertaining  these  views,  wo  find  it  unneces- 
sary to  consider  any  of  the  other  questions  pr^ 
sented  and  argued  by  counsd;  as  what  we  bave 
said  practlcallv  diapoeee  of  the  case  adverselj 
to  the  plaintiffB  in  eiror. 

The  judgment  ig  (A«  amrt  Mm*  fi  oeeorMif- 


WILLIAM  H.  ROBERTSON,  Late  CMIect- 
or  of  the  Post  or  Sew  Tobk,  Pff.  t» 


RICHARD  F.  DOWNmO  ar  a; 
(Bee  a.  a  Beporter'a  ao.  tDT-aiU 


IN  ERROR  to  the  Circuit  Court  of  tbe  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  judgment  In  favor  of  plaint- 
iffs, in  an  action  to  recover  back  an  eiecsa  of 
duties  exacted.     Aprmed. 

Tbe  facts  are  stated  in  the  iipinlon. 

Mr.  O.  A.  Jenka,  Solieitor-  Gm. ,  for  phiint- 

[  In  error. 

(No  counsel  i^ipeared  for  defendants  in  er- 
ror.) 

'  Mr.  Jiittiee  Field  delivered  the  opinion  of 
the  court: 

The  plaintiffs  below,  tbe  defendants  In  error 
here.  In  March,  1882,  Imported  Into  the  United 
States  at  tbe  Fort  of  New  York  6,179  packages 
of  steel  rods  from  Mulhelm,  In  Qermany. 
They  were  shipped  at  the  Port  of  Antwerp,  In 
Belgium,  to  which  place  they  were  brought  by 
rail  from  Mulheim,  where  they  were  made, 
Antwerp  Is  distant  from  the  frontier  of  Ger- 
many between  forty  and  fifty  miles,  and  from 
Mulhelm  two  hundred  miles.  The  appr^sera 
added  to  tbe  iovoice  price  of  the  undea  at 
Mulbeim  eleven  marks  per  ton  to  make  the  du- 
tiable value  of  tbe  articles,  and  four  marks  per 
Ion  tor  the  charges  incurred  In  (heir  trans- 
poriation  to  Antwerp.  UpoD  their  appraised 
value,  including  these  charges,  tlM  defendant, 
who  was  at  the  time  Collector  of  the  Fort  of 
New  York,  on  the  6th  of  Uny.  UB9,  moa- 
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tainftd  nnd  liquidated  tlie  dndn,  SnlweqaeDt- 
I7,  a  reliquidationwasmade.bf  wbicb  twoand 
lOM]  ooe-balf  pet  cent  waadednclea  from  the  eleven 
morkB,  This  rellquidation  wu  completed  on 
the  34tb  of  Hay,  leSa.  Two  dajs  afterwardi 
tlie  pl^tUIa  made  ft  formal  proleat  againat  In- 
dndliig  in  the  dutiable  tbIuo  of  tbe  moda  any 
nun  for  chargea  or  otherwise  In  addition  to  the 
ralne  stated  in  tbe  invoice;  bnt  additiR  that  tbej 
ahould  pay  tbe  amount  exacted,  in  order  to  ^t 
the  gooda,  and  then  claim  to  have  it  nrfunded. 
On  the  trial  the  platDtlfTa  put  Id  eridonce  let- 
ters from  the  Acting  Secretary  of  tbe  TrcBSury, 


against  the  objection  of    the  government, 
show  that  an  appeal  was  taken  to  the  SecretsTr 
from  ibe  decision  of  the  Collector,  and  that  it 


isafflrmcd.  The  counsel  o*  tbe  govemment 
excepted  to  their  admlnion.  The  following 
are  the  letters; 

"TBBABtlBT  DBPABTMEHT, 

Officb  of  tbb  Secbbtart, 
WaMnffU>n,  D.  0.,Atigutt  14, 188t. 
"(hOwtoT  nf  Outtanu,  Jftte  Terk. 

"Sir:  Tbe  department  ia  in  receipt  of  your 
letter  of  the  37tn  ultimo,  submitting  the  appeal 
(l&0e,2O6OH)of  Mesara.  Downing,  Bheldon  & 
Co.,  from  your  assessment  of  duty  on  additions 
made  by  the  appraiser  to  the  invoice  and  en- 
tered value  of  certain  steel  wire  rods  imported 
by  them  per  Hermann,  March  9,  1882. 

"The  appraiser  reports  that  an  addition  was 
made  by  him  for  uiarges  under  the  depart- 
ment's decision  of  July  30,  1880  (8.  8.  H 
UlT),  for  the  reason  that  the  Invoice  did  not 
Slate  that  the  price  of  tbe  merchandise  was 
'free  on  board,  and  that  an  addition  for  value 
was  also  made  by  him  to  make  the  usual  mai' 
ket  value  of  tbe  merchandise. 

"Tour  assessment  of  duty  theioon  la  hereby 
aJBrmed, 

"Very  ReapectfuUj,     H.  P.  Fbxnob, 

Ading  SMfrtfar]/.'' 

"TBKainmT  Dbpabthkht, 

Office  of  Skobstart, 

WaAingttm  D.  0.,  Avgvtt  U,  188». 

'fHetara.  Dovmao.  B&xiJxnr  ik  Co.  (care  of 

Eausche  A;  Downing,  P.  0.  box  8660,  N.  Y.) 

"Gentlemen:  This  department  is  In  receipt 

ofyour  appeal  (No.  2060  H),  dated  May  20, 

18w,  Cram  the  decision  of  the  Collecior  of  tbe 

Port  of  New  York,  assessingduty  on  certain 

merchandise,  imported  per  Hermann,  March 

11,1882. 

"In  reply,  you  are  Informed  that  tbe  case 
ban  been  dlspoaad  of  hy  Instructions  this  dav 
addresaed  to  the  Collector  of  customs  at  the 
port  mentioned,  to  wliom  you  are  teterred  for 
paitlcniaia. 

"ReapectfuUj,         H.  F.  Fsxhoh, 

The  decision  of  the  Secrelarv  was  made  An- 
KnBtl3.1882.  Theplointlflspaldtbeamonntof 
duties  exacted,  and  in  October  following 
brought  the  present  action.  The  jury  found 
in  their  favor  for  1^180.06.  Tbe  court,  hycon- 
eent  of  parties,  reduced  this  sum  to  147.04,  and 
^dgment  for  that  amount,  besides  costs,  was 
entered.  This  reduciloo  was  made,  as  we  in- 
fer from  the  record,  ao  aa  to  cover  otily  tbe  in- 
creased duties  exacted  by  leaaon  of  the  addi- 
tion for  cbargee  on  transportatton  to  Antwerp. 
270 


Tbe  question  of  Importance  presented  ia 
whether,  under  the  atatnte,  chorgea  for  lran»- 
portation  of  goods  imported  from  one  country, 
which  on  iheir  paasage  may  pass  through  an- 
other oountiy,  ahDala  be  aoded  to  the  involca 
value  of  the  articles  to  make  tiidr  dutiable  value 
under  section  S907  of  the  Revised  Btatulea,  and 
■ectionl4of  the  Act  of  June  22^1874.  Section 


the  cost,  or  to  the  actual  wboleaale  price  _. 
general  market  value  at  tbe  Ume  of  exportation 
in  the  principal  markets  of  the  country  from 
whence  Ihc  same  baa  been  Imported  Into 
tbe  United  Statea,  the  -net  of  transportatloa, 
shipment  and  traDHJipnioot,  with  all  the  ex- 
penses Included,  from  the  place  of  growth,  pro- 
duction, or  manufacture,  whether  by  land  in' 
water,  to  the  vessel  in  which  shipment  is  mads 
to  the  United  States;  the  value  of  tbe  sack,  box, 
or  covering  of  any  kind  in  which  such  mer- 
chandise Is  contained;  commission  at  the  usual 
rates,  but  in  no  case  less  than  tno  and  a  hdf 
per  centum;  and  brokerage,  export  duty  and 
all  other  actuelorusualchaigeaiorputtlDgnp,  ' 
preparing  nnd  packing  for  transportation  or 
shipment." 

Section  14  of  the  Act  of  June  22,  1874.  IS 
Stat,  at  L.  189,  providea  "that  ivherever  any 
statute  requires tn at,  tolhecoscor  market  valu« 
of  any  goods,  wares,  and  merchandise  Imported 
Into  the  United  Biates,  there  shall  be  added  to 
the  ioToicc  thereof,  or,  upon  the  entry  of  such 
goods,  wares  and  merchandise,  charges  for  in- 
land traoiiportation,  commisdona,  port  dutiea, 
expenses  of  shipment,  export  dunea,  cost  of 
packages,  boxes,  or  other  artielca  conlaining 
such  goods,  wares,  and  merchandise,  or  any 
other  incidental  expenses  attending  the  pack- 
ing, shipping,  or  exportation  thereof  from  tin 
country  or  place  where  purchased  or  manufac- 
tured, the  omission,  without  intent  tberel^  to 
defraud  the  revenue,  to  add  and  state  the  same 
on  such  Invoice  or  entry  shall  not  be  cause  of  a 
forfeiture  of  such  goods,  wares,  and  merchan- 
dise, or  of  the  value  thereof;  but  in  all  cusea 
where  tbe  same,  or  any  part  tberctjf.  are  omit- 
ted, it  ahati  be  tbe  duty  of  the  collector  or  ap- 
? raiser  to  add  the  same,  for  (he  purposea  of 
uty,  to  such  invoice  or  enti;,  either  in  itema 
or  in  gross,  at  such  price  or  amount  as  heshall 
deem  just  and  reasonaUe  (which  piice  or 
amount  shall,  in  the  absence  of  protest,  be  con- 
clusive), and  to  impose  and  add  thereto  tbe  fur- 
tber  sum  of  one  hundred  per  centum  of  tbe 
price  or  amount  so  added;  which  addition  ahall 
consUtate  a  part  of  the  dnUable  value  of  ancb 
goods,  wares,  and  merchandise,  and  shall  be  . 
collectible  as  provided  b,'  law  in  respect  to  du-  . 
tiea  on  imports." 

In  the  execution  of  theee  stalc'eB  the  l^ea*- 
nry  Department  has  beretofure  VBtfonolT  con- 
strued them  to  apply,  so  far  as  Inland  transpcw- 
lation  is  concerned,  cmly  to  such  transportation 
where  the  place  of  tbe  crowth,  producUon,  or 
manufacture  of  the  article  ia  In  tbe  same  oaun> 
tiT  aa  the  port  from  which  the  venel  aalta  mi 
which  tbe  shipment  Is  made^  and  not  wbesv 
such  transportation  is  throng  other  oonntrlea 
to  reach  a  place  of  shipment.  Thus,  tn  a  de- 
cision rendered  September  12,  1888,  where 
ftooda  were  forwarded  bom  Brodenbacb,  tn 
Austria,  to  Hamburg,  traosdilpped  to  HoU,  and 
187  C.  8. 
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dutiable  Tsloe,  and  tbe  TreuiuT  Departmeiit 
■DBtaliied  the  claim,  obeervbg  aa  (ollona: 

"Utis  claim  seems  to  be  well  founded,  Id 
view  of  the  long  established  pnctice  io  such 
cases,  and  of  articles  484-444  of  the  Re^la- 
tioDS  of  1874,  vbich  provide  in  gnbstance  that 
Id  tbe  case  of  mcrcbaadlBe  imported  from  ao 
interior  country  thrauRh  Ibe  porta  of  snotber 
county,  or  frdin  the  coontry  of  its  production, 
masnlactuic,  or  procurcmeDlma  another  couii- 
ti7,  DO  charges  sball  be  added  for  transporta- 
tion accruing  after  tbe  departure  of  the  mer- 
chandise from  tbe  countir  of  production,  if  tbe 
collector  shall  be  satlsCed  that  tbe  merchandise 
was  exported  from  such  country  with  a  bojia 
ftfe  intention  of  having  it  transported  to  the 
United  Plates," 


when  the  two  places,  that  of  production  nod 
that  of  shipment,  tbougb  separated  from  ea.cb 
other  by  water,  belong  to  tbe  same  coonti;. 
The  charges  for  railroad  and  steamboat  trans- 
pwtatiou  of  goods  from  Duodee,  in  Sootlaod, 
to  Liverpool,  in  England,  were  added  to  the  In- 
voice price  to  make  the  dutiable  value  of  the 
ntlelea  Imported  into  this  country.  Tbe  im- 
poUen  oblected  to  these  tjurges,  and  cited  ar- 
ticle 441  ol  tbe  Bwulatlons  of  1874,  referred  to 
in  tbe  above  dedaion,  in  support  of  their  claim; 

.  -  —     •" DenrtmeDt  held  tha'   " 

plicable  only  where  tbe  I 
o  some  port  of  another  < 
try  from  tfie  country  of  production  for  ship- 
tneat  to  tb^nited  iJtates,  by  a  practically  con- 
tinaons  vovafie,  and  was  not  applicable  to 
AlpmeDU  from  Scotland  through  England, 
wUchare,  lotll  intents  and  purposes,  tbe  same 
country. 
This  GODstnictloB  of  tbe  Treasury  Depart- 
I  ment  we  think  a  sound  one.  It  places  articles 
which  are  tbe  growth,  product,  ormanufacture 
of  countries  whose  ports  of  easy  shipment  are 
found  in  other  counliiea  throagh  which  tbe 
goods  must  be  Carried,  on  a  bans  of  equality 
with  tbe  products  of  those  countries  which 
bave  convenient  ports  of  shipment.  To  pre- 
serve this  equality  tbe  sblppeis  are  not  obliged 
to  confloe  tbeir  shipments  to  their  own  ports, 
when  ports  of  other  countries  would  be  equal- 
ly or  more  coDvenlent  to  them.  This  coastnic- 
Hon  of  tbe  deiMrtnent  has  been  followed  for 
many  yean,  vrithout  any  attempt  of  Congress 
to  change  it  and  without  any  attempt,  as  far 
as  we  are  advised,  of  any  other  department  of 
the  govemment  to  question  its  correctnev,  ex- 
cept Id  the  present  instance.  Tbe  regulation  of 
a  department  of  tbe  government  Is  not  of  course 
to  control  tbe  construction  of  an  Act  of  Con- 
nesa  wbeo  Its  meaning  Is  plain.  But  when 
tbera  bas  been  a  long  acquiesceoce  tn  a  regula- 
tton,  and  I^  it  rigbto  of  parties  for  many  years 
have  been  aetennlned  and  adjusted,  it  is  not  to 
be  disrwarded  without  the  most  cogent  and 
-• n.  8.  V.  SiU,  lai  TJ.  S. 


](»,  183  [S0:«27,  6837;  U.  &  v.  MiOriek,  Id. 
SS,  0»  [80:  SS9,  681];  Biwen  v.  V.  B.  118  D.  B. 
668, 871  [28: 1078,1WO]. 

The  technfcal  olr]ections  taken  I7  the  gov- 
U7U.  S. 


emment  counsel  we  do  not  tblnk  tenable.  Tbe 
duties  were  not  flnally  liquidated  untQ  tbe  S4th 
of  May,  1882.  The  dme  to  [xolest  did  not  be- 
gin to  run  until  then.  Tbe  previous  liquidv 
Son  on  the  5th  of  Hay  was  necessarily  aban- 
doned by  tbe  corrections  subsequently  made. 
Tbe  letters  of  the  Acting  Becretary  were  suffi- 
cient evidence  of  the  appeal  from  tbe  dedsioo 
of  the  Collector.  The  question  was  not  as  to  the 
contents  of  tbe  appeal,  out  whether  any  appeal 
was  laken,  Tbe  acknowledgment  of  tbe  Act- 
ing Secretary,  who  decided  tbe  raaiter  appealed, 
was  sufficient  for  that  purpose,  and  also  of  the 
afBrmance  of  tbe  decision  of  the  Collector. 
The  bill  of  exceptions  also  states  when  the  de- 
cision of  the  Secretary  was  made.  Of  course 
that  presupposes  tbe  receipt  by  him  of  tbe  ap- 
peal. The  dale  of  "May  3JStb,"  in- Ihe  letter  of 
August  12,  1883,  was  evidently  a  mispriut  for 
"May37lb."  But,  if  it  were  not  so,  theTreas- 
ory  Department  not  having  seen  fit  to  plaoe  Its 
decision  upon  tbe  ground  that  the  appeal  was  [UA> 
too  early,  we  must  assume  that  then  w"  """^ 
reason  for  ila  actloa. 
JtidffmeiU  t^fftrmtd. 


FANNIE  B.  ALLEN,  Jjipl, 
HBNBY  F.  aiLLETTB. 
<aeaS.aB 
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APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  the  EasUm  Dis- 
trict of  Texas,  dismissing  a  suit  to  redeem  land 
from  sale  under  a  deed  of  trust.    Affirmed. 

The  fads  are  stated  by  tbe  court. 

Metrt.  J.  T.  Brkdr  and  ff.  F.  Stttg,  for 
appellant: 

Tbe  relationship  between  Hn.  Allen  and 
Qillettewas  that  of  trustee  and  eatui  mt  tntti, 

2  Pom.  Bq.  489;  A  parU  Laott,  «  Ves.  Ji; 
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er^  for  his  ownDenent  when  it  li  sold  under 
ft  Jodidal  decree. 

BrMntf.J)»LaSatm,STa.U7i  BouarO* 
V.  Dmit.  STex.  174;  JTonA  v.  Eubbard,  SOTez. 
SM;  ChnnoBt/  v,  Btunrttond,  Bl  Tex.  635:  Mi<A- 
oiidY.CHivd,«i  n.  8.  4  How.  060  tlMIOl); 
SUfhm  T.  BaaU.  B9V.  8. 22 WaU.  886(23:188); 
Wormttt  T.  WormJiv,  SI  U.  8.  B  Wbeat  441  (0: 

eott). 

A.  tnutee  Imjlag  b  debt  or  iDcurobnnoe 
agalDit  the  estate  beld  by  blm  in  truitcao  onl; 
,  be  allowed  the  amonnt  actually  paid  therefor, 
wiUt  ioUresL 

Lewin;  Law  of  Tmrt,  289;  Barej/  v.  Mall,  1 
Vem.  40;  VttnEppi  t.  Vanmp*,  &  Paige,  387; 
SrWny  ▼.  Sank  qf  Orteant,  S  Paige,  64U;  Dick- 
iium  T.  Ooiwite.  1  Sandf .  Ch.  214;  SetUmbn  v. 
i>u(Mm.  80  Cal.  490;  HaU  t.  Fun  JV«H,  49  Pa. 
467;  Gam^MU  t.  CbmpbU.  91  Miab.  488;  f  trv 
T.  t'mAnian,41DL81:  JSorroW  v.  Za«<,68Pa. 
tttQ;  Beathy.  Page.  88 Pa.  lOB;  Holmai.  Oamp- 
bOl.  10  Minn.  401. 

JTr.  T.  N.  Wavi,  for  appnllee: 

Thla  caae  is  to  be  decided  \ij  VtiB  let  tod  nt 
tUa. 

EintU  V.  Vattier,  SO  U.  S.  S  Pet.  401  (8:170); 
Van X'efY.Pucard.SftV.B.  2  PBt.  187(7:874); 
BTiiofcmT.  i%(«-»,  B3U.  8. 8  Pet.  591  (8:1065); 
KendaU  v.  17.  S.  87  U.  8.  13  Pet.  624  (9:1181); 
Ftnntj/liania  v.  WAeeling  A  B.  Bnige  Oo.  04 
U.  S.  18  How.  518  (14:349);  N«r^  v.  &o((.  Id. 
472(14:143);  P".  S.  v.  fivyc»nI,73U.  8.  aWaU. 
484(18:920):  Brinev.  Bartford  F.  In».  Ch.MTJ. 
B.  627  (34:868);  Orvi*  t.  iVwU,  98  U.  8. 177 
(2B:Z88). 

Tlie  acta  of  the  husband  were  thoee  of  the 
wife's  trustee,  fixed  b;  law  with  the  control  of 
the  aeparate  property. 

S  BlBh.  Har.  Worn.  ^  88»:  XiUJUlt  t.  Mttdt- 
tO,  85  Mi«s.  108;  Mobhy  v.  Lemharl,  47  Ala. 
209;  BoUing  t.  Moek,  80  Ala.  727:  ffBrim  T. 
Ilbreman,  4S  Cal.  80;  Oraemi  v.  Booth,  8  Tex. 
248. 

While  tbe  law  eiteuda  ils  prolectlon  to  tbe 
flghla  of  a  mHTrled  woman,  it  does  not  permit 
faer  to  act  fraudulenily  or  inequitablj  to  the 
Injury  of  others. 

Chubb  T.  JohTimm.  11  Tez.  469;  AOen  \.  Ur- 
mhart,  19  Tez.  ^0;  Btrry  v.  Donley,  24  Tez. 
787;  Baily  v.  Trammea.  37  Tex.  828;  FiUgtr- 
aid  V.  Z^mer,  48  Tex.  7B;  Byan  t.  Ma/etv.  Id, 
192. 

delivered  the  opinion  of 


Texas.  Tbe  bill  Beta  forth  th&t  complainant, 
Fannie  B.  Allen,  a  citizen  of  Eeocucky,  la  the 
granddaughter  of  James  Moriran,  who  died  in 
1866  Beized  aod  posBcased  of  an  estate  of  70,000 
acres  of  land,  and  a  homestead  la  QalveHtoo, 
with  some  personal  properCv.  The  land  was 
unproductive  and  scatterea  throughout  the 
State.  The  deceased  devised  his  property  to 
seven  grandchildren,  of  whom  complainant 
was  the  oldest,  and  who  in  1666  married  at  the 
age  of  aeTenleen  years. 

By  the  terms  of  the  will,  Henry  T.  QQlette, 
Oeorge  Ball,  both  of  Texas,  and  W.  H.  N. 
fimiUi,  of  North  CaroUna,  were  appointed  ez- 
«ciiton.  The7  were  authorized,  alter  probat- 
«« 


leg  said  will  and  flliog  Inventory  and  appraise 
ment  of  the  property,  to  adminuler  the  eslata 
without  any  accountability,  to  any  Judge  or 
court.  OUIette  and  Ball  on  being  duly  quali- 
fied entered  upoa  the  management  of  the  estate. 

On  tbe  18th  day  of  June,  1878,  complainant 
and  ber  husband,  H.  A.  All eo,  nve  their  note 
for  $1,300,  payable  At  months  from  date,  with 
19  per  cent  interest,  to  the  Banking  and  Insur- 
onoe  Company  of  Qalveston,  to  secure  the  pay- 
ment of  which  note  they  also  executed  a  aeed 
of  trust  on  all  complainant's  Inlereat  in  the  vari- 
ous traota  of  land  aescribed  in  said  deed  belong- 
ing to  the  eslalo.  Complainant  and  her  huflbaM 
being  unable  to  pay  aud  note  when  ft  became 
due,  the  deed  ta  trust  was  foreclosed,  her  in- 
terest In  said  estate  was  sold  thereunder,  and 
the  said  defendant,  Gillette,  became  the  pur- 
chaser of  said  interest  at  tbe  foreclosure  sal& 

Tbe  complainant  alleges,  at  length,  that,  Iw- 
Ing  poor  and  In  needy  circumstaDces,  arising    (891) 
from  the  failure  and  refusal  of  said  defendant 
to  settle  up  the  said  estate  so  as  to  let  her  have 
bei  portion  thereof,  or  to  render  It  available  to 


have  done  but  for  defendant's  promise  to  make 
ber  said  laterest  in  the  estate  available,  so  as  to 
pay  off  said  note,  and  thus  prevent  the  sale 
under  the  deed  of  trust.  She  further  alleges 
that,  by  wiibholdlng  from  faer  information  as 
to  the  condition  and  value  of  the  estate  and 
making  no  reports  to  the  court,  (he  defendant 
obtained  an  undue  advantage  over  her,  and  was 
thereby  enabled  to  bid  In  her  Interest  (or  much 
lees  than  it  was  worth  at  the  tim^of  the  sole. 
After  alleging  other  circumstance  of  wrong- 
fn]  condtict  and  dereliction  of  duty,  she  states 
that,  owing  to  cuforced  absence  from  Texas, 
to  her  poverty,  and  to  the  ignorance  in  which 
she  was  kept  as  to  the  real  tacts  relative  to  ber 
father's  estate,  it  was  not  imtil  a  few  months 
before  tbis  suit  was  commenced  that  she,  by 
accident,  discovered  that  she  had  any  lawful 
claim  to  recover  of  said  defendant  her  interest 
in  the  lands  pundiaaed  by  him. 

Hie  bill  closes  with  the  prayer  that  she  he 
allowed  to  redeem  aald  land  from  the  said  de- 
fendant, Gillette,  l>y  paying  said  purchase 
money,  and  that,  in  tbe  event  uf  her  being  un- 
able to  redeem  It  within  such  reasunable  time 
as  the  court  mieht  direct,  tbcn  that  tbe  land 
be  resold  fur  ber  uenefit,  [raying  the  defendant 
the  amount  of  bis  advances  and  interest;  that 
the  sold  defendant  be  required  to  answer,  un- 
der oath,  each  and  every  allegaljon  of  tbe  bill, 
and  to  make  a  full  account  of  all  hia  aciinga 
and  doings  as  executor  of  Morpm's  estate. 

The  duendant  denlea  tbe  allegation  that  the 
note  and  mortgage  were  eiecut^  by  said  com- 
plainant at  his  (defendant's)  suggestion,  by  his 
advice,  or  with  bis  approval,  and  alleges.  In 
■peciflc  delaU,  that  each  and  all  tbe  statements 
in  the  bill  as  to  bis  (defendant's)  conversations, 
actions  or  privity  with  said  complainant  and 
her  busband,  or  said  company,  in  any  manner 
leading  to  or  connected  with  said  loan,  note, 
and  trust  deed,  are  whoHy  untrue  and  un- 
founded: and  avers  that  be  was  eoUrdy  Ino-  [Btt> 
rant  of  the  borrowing  of  the  said  mon^  and  of 
the  execution  of  said  note  and  deed  of  trust, 
123  V.  S. 
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■sd  of  aixj  and  all  oegotiatlona  with  reference 
tlieieU),  or  of  aaj  purpose  of  the  kind  on  their 
part,  nntll  long  afterwiirds,  wben  he  happened 
to  aee  in  a  newipttper  an  advertiBemeDt  of  the 
•ale  to  be  made  uuder  the  trust  deed  by  com- 
plainant  and  her  hutband.  The  answer  pro- 
ceeds to  give  a  full  redtal  of  the  dicumBtaaces 
of  defen&nt'spurcbMe  of  eald  Interest,  declar- 
Ihb  that  having  failed  in  hla  efforts  to  preveat 
aald  sale  or  to  secure  auj  better  price  to  be 
paid,  and  that  liaviog  ascertained  that  the  prop- 
erty woald  be  ineTmblj  aolil,  he  attended  aod 
purchased  said  interest,  bidding  the  amoiint  of 
uid  debts  and  expeases  of  the  sale,  aod  that 
said  huslMnd  of  complainant  was  pteeent  at  the 
sale  repeating  hlsassunutce,  prenouslj  given, 
of  satisfaction  at  the  purchase  of  defendant  la 
liis  own  personal  right  and  for  his  own  benefit, 
and  without  trust  or  liability  to  complaiaant. 
Defendant  further  alleges  that  the  price  was 
entirely  adequate  to  the  value  of  the  interest  at 
that  tune,  and  denies  Qie  allegations  of  com- 
plainant to  the  contrary;  all($;ee  that  said  lands 
nere  ap|>raised  at  twenU-flve  cents  per  acre: 
that  tlw  Indetttedness  of  tlie  estate  exceeded 
^,000;  that  If  settlement  had  been  forced  it 
would  cot  have  yielded  mifflclent  tn  pa;  the  lu- 
detiiedness;  and  that  the  policy  ot  paying  off 
thedebtagmdually,  by  Inducing  creditors  to  ac- 
cept lands  in  settlement  and  selling  in  small 
parcels  on  time,  thus  saving  all  the  lauds  Ihev 
possibly  could  for  division  among  the  graud- 
cUktreu  of  Morgan,  was  known  to  and  ap- 
proved by  the  relations  and  friends  of  the  other 
tiz  minor  children,  He  denies  all  cooccalment 
of  the  condition  sod  indebtedness  of  the  estate 
from  oomplainant  and  her  husband,  who  was 
a  young  nun  of  good  budness  qualldcations, 
fully  able,  so  far  as  defendant  knows  and  be- 
lieves, to  midntain  bis  family  In  comfort  bv 
economy  and  industry;  and  In  spedflc  detail 
■hows  bow  be  (the  defendant)  acted  in  good 
faith,  whh  all  reasonable  diligence,  In  the  dis- 
charge <rf  his  trust  to  tho  creators  and  devisees 
of  the  esbits. 

Tbe  case  was  set  for  hearing  upon  bill  and 
answer,  and  the  exhibits  to  the  Dili  and  answer 
respectively.  Upon  the  trial,  tbe  court  held 
Ibal  tbe  complainant  was  not  entitled  to  the  re- 
lief prayed  for  in  her  bill;  that  no  fraud  was 
shown  to  hATC  been  committed,  and  that  the 
defendant  acted  in  the  purchase  with  good 
faith;  and  rendered  a  decree  against  complain- 
ant, dismissing  her  biU  wttb  costs. 

Tbe  compldnant  in  this  case  prayed  that  the 
it  be '-"■  — ■" 


1  answer  upon  oath, 
_,,_.  I  allegation  ofthe  bin. 
He  did  answer,  and  repelled  eve^  allegation  of 
suggestion  or  knowledge  on  the  subieot  of 
complainant's  transactions  with  the  bsnk,  or  of 
any  approval  of  them  after  be  was  informed  of 
tbem.  His  answer  is  corroborated  by  the  dr- 
Cumstances  and  facts  developed.  There  Is  not 
In  those  drcumstsnces  the  slightest  trace  of 
baud,  false  representation,  or  unfair  dealing 
CO  bis  part  in  maldne  the  purebese,  or  of  in- 
adequacy of  tbe  price  paid.  It  Is,  perhaps, 
wotlby  of  remark,  that  counsel  for  comptaiu- 
smt,  both  in  oral  argument  and  printed  Drief, 
was  particular  to  call  especial  attention  of  the 
eotirt  to  tbe  fact  that  it  is  notalleged  "that  the 
defendant  was  guilty  of  fraud  of  any  kind, 
iplied,  or  constructive;"  ncrli 


It  claimed  that  tbe  tacts  alleged  hi  tbt  blU  show 


count  of  the  fiduciary  relation  of  the  defend- 
ant, the  law  conclusively  presumes  that  he 
made  the  purchase  for  the  benefit  of  the  com- 
plainant as  the  ctitui  que  tra*t;  and  tliat  he 
thereby  acquired  only  the  right  of  holding  the 
property  asa  trust  mortgagee,  and  was  entitled 
to  realize  what  he  bad  paid  for  it  in  the  same 
manner  aSB  mortgagee  realizes  from  his  invest- 
ment. This  Is  the  whole  extent  of  the  claim; 
— not  that  the  purchase  shall  be  set  aside  ana 
declared  void  for  fraud  of  any  kicd,  either  ex* 
press  or  implied,  but  that  it  should  be  upheld 
and  made  to  operate  as  a  resulting  trust  for  tbe 
benefit  of  the  complainant. 

It  must  be  concoled  that,  as  a  general  rule  of 
equity  Jurisprudence,  a  trustee  or  person  act- 
ing in  a  fiduciary  character  for  the  benefit  of 
others  cannot  become  a  purchaser  at  bisown 
Eala,  or  acquire  any  interest  tberetn  without 
the  express  consent,  ot  under  a  special  per- 
mission given  by  a  court  of  competent  Juris- 
diction. The  cases  cited  by  counsel  for  ap- 
pellant abundantly  support  this  doctrine.  It 
applies  to  executors  and  administrators,  who 
are  not  permiiled  to  derive  a  personal  beneSt 
from  the  manner  in  which  they  transact  tbe 
business  or  manage  tbe  assets  of  tbe  estates  in- 
trusted to  Ibenj;  c;it  whatever  advaulage  Isdo- 
rived  by  them  from  a  purchase  at  an  under- 
value is  for  the  common  benefit  of  tbe  estate. 

In  this  cose  the  precise  nature  ot  tbe  trust, 
as  well  as  the  character  and  limits  of  the  rela- 
tions of  the  executor  to  the  estHle,  are   fixed 


Tollowe: 

"I  do  hereby  constitute  and  deciiire  the 
children  of  Son  Eosinako  Morgan  ami  tiis  wife 
Caroline,  to  wii.  Fannie.  Belle,  Charles  W., 
P.  May,  Maria  Orphelia,  and  Nellie  Latham, 
and  Ellen  Lee,  the  daughter  of  my  daugiiter 
Othella  Lee,  my  residuary  lL-:;;ili'es,  and  to 
them  In  equal  snares  I  wdl,  devise,  and  be- 
queath all  my  estate  and  property,  both  real 
and  personal,  wherever  the  same  may  lie  aficr 
all  Just  debts  against  my  estate  and  expenses 
accruing  In  the  settlement  thereof  shall  have 
been  paid  and  discLarged. 

"t  hereby  constitute  and  appoint  George 
BaU,  of  Galveston  County,  snd  H.  F.Qllletle, 
of  Harris  both  of  the  State  of  Teiss,  and  Hr. 
Wm,  H.  N.  Smith,  of  Murfreesborougb,  North 
Carolina,  the  executors  of  tliU  my  last  will  and 
testament  (and  to  qualify  without  bond),  with 
power.  Jointly  or  either  two  of  Ihem.  to  do  aU 
such  acts  ana  things,  to  sell  any  property  nec- 
essary for  the  liquidation  of  debts,  and  to  take 
sU  sock  alepa  and  measures  as  may  be  neces- 
sary or  expedient  in  the  discharge  or  execution 
of  the  trust  hereby  reposed  In  tbem,  and  in 
payment  and  discbarge  of  all  the  provisions 
and  bequests  herein  contained,  and  In  tbe  ad- 
ministration of  the  estate  and  property  devised 
anddlsposedof  by  virtue  oftbis  testament:  and 
finally.  It  is  my  special  desire  that  when  this 
my  last  wilt  and  testament  shall  have  been 
proven  and  recorded  and  an  inventory  and  ap- 
praisement of  my  estste  recorded  in  tbe  probate 
court,  neither  such  court  nor  any  other  shall 
have  anything  further  lo  do  with  tbe  adminis- 
tration iif  my  estate;  but  my  said  executors, 
18  878. 
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Bmltn,  or  an;  tno  of  them  who  shall  qualU; 
and  KCl,  shall  have  full  control  of  m;  estate  un- 
der ttte  will,  wttbout  BccouDtQbiBtj  to  anv 
'    '       ir  court  further  than  before  axpressea 


Judge  or 
I^the  n 


It  Is  cleu  that,  with  the  exception  of  the  ex- 
emptloa  of  the  executors  front  accouni  ability 
to  the  court  in  the  details  of  admlDiatratlon,  the 
trust  creAted  by  this  will  is  tbe  same  that  at- 
taches bj  operation  of  law  to  any  executor;  to 
wtt,  a  trust  to  pay  the  debta  of  the  Mtate  and 
then  to  deliver  orer  the  remaindv  of  the  lands 
forpartUion  amooK  tbe deTisees  or  heirs. 

TM  subject  matter  of  ibe  trust  in  thia  case 
b  the  whow  estate  in  ila  entirety;  (1)  for  the 
common  beaefltot  all  the  creditors;  and  (2)  for 
tbe  common  braeSt  of  all  tbe  heira  or  devisees. 
Respecting  these  creditors  or  devisees  In  their 
separate  and  individual  capacity,  he  is  not  the 
representative  or  gUHrdian  of  their  person  or 
property,  and  can  exerciee  no  legul  control  over 
either.  The  disposition  wbicti  a  single  credit- 
or mny  make  of  his  debt  against  the  esiate,  or 
the  HBle  or  other  disposition  which  sn  individual 
devisee  may  nuke  of  bis  individual  interest  in 
s^d  estate,  cannot  interfere  with  the  executor's 
control  of  the  estate  (or  the  payment  of  the  debta 
of  the  creditors,  on  the  one  bund,  or  for  Its  ul- 
timate psrliiion  among  tbe  devisees,  on  tbe 
other;  and  both  are,  therefore^  matters  entirely 
oul^e  of  bis  trust  and  his  office. 

We  have  already  taken  it  as  true  that  fraud 
is  out  of  tbe  question  in  thia  case,  and  that  tbe 
defendant  had  no  agency  In  the  borrowing  of 
the  money  and  incumbering  her  separate  Inter- 
est' as  above  described  by  the  complainant 
She  hsd.  In  conjunction  with  ber  husband,  a1>- 
solute  authority  to  contract  that  debt,  and  to 
convey  her  interest  in  the  lands  of  the  estate  in 
trust  to  the  bank,  with  a  power.  In  case  of  de- 
fault of  payment,  to  sell  said  property.  Hav- 
ing this  right  free  from  any  power  of  Interfere 
enoe  on  the  part  of  tbe  executor,  GOlette,  It 
must  follow  that  tbe  debt  was  a  legal  one,  the 
incumbrance  a  valid  one,  and  the  sale  under  U 
by  tbe  trustee  in  the  deed  equally  valid  and  le- 
gal. Up  to  this  point  the  defendant  occupies 
no  relatum  of  trust  or  confidence  to  the  traoa- 
actlon.  With  no  legal  power  over  any  of  tlie 
oontracdng  patties,  with  no  right  to  Interfere 
with  the  trustee,  to  whom  tall  power  by  the  deed 
Is  lawfully  given  losdl  the  incumbered  taterest 
at  public  auction,  ha  has  no  tniateeship  In  reMd 
to  it,  no  duly  to  perform  Id  respect  to  K.  The 
debt  itsalf,  incimed  by  complainant,  consti- 
tutes no  p«rt  of  the  fiabiliUea  of  tlie  estate 
wbicb  he,  as  esecnior,  represents.  Tbe  sale, 
when  tnsae,  touched  that  estate  nowhere,  dkl 
not  diminish  its  assets  in  the  least,  nor  with- 
draw from  it  any  lands  subject  to  tbe  debts  of 
creditors,  and  to  tbe  ultimate  partition  of  the 
devisees  and  their  assigns,  ' 

There  is  nothing  in  the  transaction,  from  Its 
inception  to  its  final  consummation,  that  Im- 
posed upon  the  defendant  any  duty  Incompati- 


ble with  his  rlrbt  as  a  purchsser  at  the  sale. 

The  principle  that  a  trustee  mav  purchasi 
the  trust  property  at  a  Judicial  sale  broughl 


about  by  e  thinl  party,  wnioh  be  had  taken  no 
part  in  procuring,  and  over  wbldi  he  could  not 
nave  bad  control,  is  upheld  by  n 
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lodfaniB  bad  JariKUotlon  to  trr  uid  PDotoh  them 
tor  UiM  oticnae,  Mid  tb«  JadcniaDt  of  the  olroull 
court  lafoaliic  tha  witt  of  notaOf  oorptu  ll  uioord- 
(nslr  KfflnneC 

[Wo.  1885.1 
jlnMd  April  IS.  17,  iSSS.    iheHfad  Jfoy  14, 

APPEAL  from  ■  JudemeDt  of  the  Clrcalt 
Oonrt  of  tbe  Coit»)  SUtes  for  tbe  District 
of  IndiuiB,  deajlog  ■  writ  of  /labau  corput  on 
the  ai^Gcation  of  Ine  pelitioners,  who  were  re- 
■trained  of  their  liberty  uoder  the  seoteoce  and 
Jadgraentof  that  court    AMrmtd. 

The  fads  are  fnUf  aUtedtn  tbe  opinion. 

8ee  abo  opinion  t^  Harlan,  J.,  81  Fed.  Bep. 
7M. 

JTmr*.  Crnia  F.  tfcNntt,  JOm  9.  Me- 
Jfua,  Flnleu  A.  MeNutt  and  D»nl«l  W. 
VoorhasB,  for  appelknta: 

PcEial  laws  are  to  be  construed  atrlctlj. 

Bx  vartf  (Mrkt  and  OxvarU  BUbold.  100  U. 
a  389  and  871  ras:  710,  fvty,  Lleber'a  Hcr- 
meoentics,  144;  F&rrat  v  Forrat,  10  Barb. 
4»;  BUrieh'i  Owe,  S  Coke,  IIS;  Elam  t.  Baw- 
•m,  21  Ga.  139;  U.  A  t.  Oit'.  82  Fed.  Itep.  S40. 

Biibop  on  Slatutoi;  Crimes  lays  down  rulea 
fOTemlDgthecouitniclioD  of  crlminat]  statutes. 

Sec  VSs,  note  8,  dtiog  IT.  A  i.  Willberger,  18 
U.  S.  S  WheaL  7S  (S :  37);  BtaU  t.  Slephentoji, 
tBaOc?,  li.  S34,  33B:  OmmimtMaMT.Loring, 
8  Pick.  870;  V.  S.  r.  WiggUtieortA.  2  Story,  S^. 

Tbe  Sth  canon  of  cooetruction  ia  laid  down 
ftna  (see  kc  330):  "  In  atrict  oonatractloii  no 
«kae  ia  to  he  hnnight  within  the  atatule  onless 
eompletely  within  its  words. " 

See  also  Pxmle  t.  Feacoek.  06  111.  172;  U.  8. 
w.  Morritq/,  fa  Fed.  Bep.  103;  Ex  partt  Fier- 
Uiu.  29  Fed.  Rep.  900. 

The  hidictnieiit  must  stand  or  fall,  as  It  Is 
found  mffldent  or  tnnifflclent  in  Its  BTerment 
tf  tbe  conaplnn. 

7b  B^mHt.  U.  8.  11  U.S.  TCranch,  891 
(1:881);  i^T.  [T.  &  118  (J.  6.084(29:703); 
m  8.  T.  OniikAaiik,  92  TT.  B.  042,  &7-0^, 
B82-684,  S6»  (38: 088, 098,  eSO,  097). 

In  Ibe  piueeciUloa  of  peisons  under  atrictly 
olininal  autntes  flie  rulea  of  strict  oonstnio- 


).  viv,  Dfs  v««:  voq,  oovi:  u,  a.  t. 

I,  S  MasoD.  142;  U.  A  t.  Oruik- 
M«w,«Npra, 

JfiMTB.  Enory  B,  Sellera,  ZHtt.  AHy.  ef 
AdKana,  aod  A.  R.  OftrUnd.  .^fte-An.,  for 
Ow  Unilad  States: 


JEs  jurts  AMoM,  100  U.  B.  871  OU:  717);  £i 

part»  OtorJb^Id.  I J^  ~  -     -  . 

I09  C.  &  OS  Cn:  61? 
tl.  a  881  (28:  374). 

Tbat  these  state  officers  are  amenable  to  stste 
Inwi  also  it  nothing  to  tbe  purpose. 

Uoon  r.  imnoit,  50  U.  8.  14  How.  20  (14: 
809):  jbcT.  OMo,«TI.  8.  SHow.  482(12:222); 
17.  a.  V.  Jbrigttd.  SOU.  B.  9  How.  080  (18: 307); 
r.  A  T.>ii:f<n)a,  ISO  D.  H.  487(80:781);  (7.  A 
T.  /otua,  1U9  U.  B.  010  (37: 1017). 

These  election  papers  are  in  the  natore  of 
Joint  proper^  <d  the  State  and  the  United  Btates, 
aod  while  the  State  can  pnnisb  nnder  her  laws, 
io  can  tbe  United  State*. 
H7  D.  8. 


Bish.  Blat  Or.  %%  84,  67,  83, 118  n;  Scolt  ▼. 
Statt,  32  Ark.  860;  ET:  A  t.  Bndtr.  16  Fed. 
Rep.  118;  U.  A  t.  Jadaen,  38  Fed.  Kep.  548; 
it:  A  T.  AiiiMba,  11  Fed.  Rep,  0.t2i  ^At. 
Hia,  95  U.  8.  670-673  (24:  SS8440). 

Mr.  Jtutiei  Millar  delivered  the  opinion  of 
thecoBTt: 

Tbis  la  an  appeal  bom  tbe  diciih  Court  of 
the  United  Bratea  for  the  District  of  Indiana. 

The  case  in  I  bat  court  arose  upon  an  applica- 
tion for  a  writ  of  liabeat  a>rpui  made  on  behalf 
of  Simeon  Coy  and  William  F.  A.  Bemhamer, 
whose  petition  alleged  ihattUey  were  restrained 
of  their  liberty  and  detained  in  tbe  custody  of 
Edward  Hawkins,  the  Marshal  of  tbe  United 
States  for  the  District  of  Indiana,  and  Isaac 
Eing,  Sheriff  of  Marion  County  in  that  State, 
who  claimed  to  hold  the  prisoners  under  the 
authority  of  a  judgment  of  the  United  Slates 
District  Court  Tbe  petition  seta  forth  the  □»- 
ture  of  the  ptoceedio^  by  which  they  were  in- 
dicted and  tried  in  thnt  court,  wherein  they 
were  found  gtitlty  of  the  charges  specified  in 
the  lodiclmcnt.  The  senlence  of  tbe  court  was 
"  that  the  said  William  F.  A.  Bemhamer  malce 
his  floe  (o  tbe  United  States  in  the  sum  of  one 
thousand  dollars,  and  that  be  he  fraprlsooed  in 
the  state  prison  north  (of  said  State)  for  tbe 

S-riod  of  one  year;  and  that  the  said  Simeon 
or  make  his  floe  to  the  United  States  In  the 
sum  of  one  hundred  dollars,  and  that  be  be 
imprisoned  in  the  said  stale  prisoD  for  the  pe- 
riod of  eighteen  months,"  The  prisoners  wert 
thereupon  committed  to  thecharge  of  the  mar- 
shal, In  whose  custody  thev  were  at  tbe  time 
when  this  petiUon  was  filed. 

The  petitioners  also  presented  a  copy  of  tbe 
indictment,  attached  to  their  petition,  which 
they  say  changes  no  offense  seamat  the  United 
Stales,  and  that  the  federal  (Uttrlct  coort  and 
(he  grand  Jti^  thereof  had  no  Jtiriediction  In 
tbe  premisee.  Tbty  allege  that  the  action  of 
said  grand  jury  in  returning  the  indictment, 
and  ot  tbe  conrt  and  the  marshal  thereof  in 
tftkfng  them  loto  custody  and  restraining  them 
of  (hdr  liberty  under  aod  by  Tlrtueof  the  Judg- 
ment, order  and  commitment  of  aaid  court,  are 
wholly  void,  and  the  imprisonment  of  the  petl- 
tlonera  unlawfoL 


the  United  States  tor  said  district  on  behalf  of 
tbe  marshal  and  tbe  sheriff.  Upon  tbe  hear- 
ing of  that  demurrer  it  was  sustained  by  the 
circuit  court,  which  refused  to  issue  the  writ 
as  pr^ed  in  the  petition.  From  this  Judgment 
the  prisoners  took  an  appeal  to  tbe  supreme 
court,  which  wai  allowa^  and  the  same  has 
been  very  fully  argued  In  this  court,  both  on 
their  behalf  and  on  the  port  of  the  goveni- 

The  record  preeected  to  na  Is  very  simple, 
there  being  do  other  Matement  of  the  proceed- 
ings had  upon  the  indictment  than  is  contained 
in  that  inatrument  Itself,  and  the  Judgment  of 
the  court  upon  the  trial.  As  tbe  circuit  court 
refused  to  grant  the  writ  of  /labtiu  eorjmt  there 
is  DO  return  by  the  raaiBhal  and  the  sberiff,  so 
that  we  have  none  of  the  facts  or  evidence  in 
the  case  except  as  they  are  detailed  In  I'.b  in- 
dictment  The  only  question  raised  by  ihe  pe- 
titionen,  supported  by  several  pdnt*  fo  regard 
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■OD,  bat  upon  tbe  broad  lUteinent  that  the  In- 
dlctanent  preseata  no  crime  or  ofFense  under 
tbe  Uwi  (A  the  Uiitl«d  Staler 

The  indictment  Itself  U  of  oomlderable 
lenjith,  olthoiub  comtating  of  but  one  count. 
It  reads  u  followi: 

"The  gnuid  turon  of  the  Untied  Btatai, 
irithln  and  for  uie  District  of  .Indiank,  impan- 
oled,  iffom  and  charged  In  said  court,  at  the 
term  aforeaold,  to  inquire  for  the  United  Stale*, 
witbin  and  for  the  Diitrict  of  Indiana  afore- 
laid,  npon  their  oatbmieal  that  Simeon  C07, 
HeoW  opaao,  John  H.  Couocilman,  Charles 
N.  Hetcalf,  John  E.  Sulliran,  AlbertT.  Beck, 
Qeatgfi  W.  Budd,  Stephen  Ualtler,  WUUam  F. 
A.  BemliaineT,  and  Jolm  L.  Bcardon,  late  of 
nid  district,  at  the  district  aforesaid,  on  the 
third  dft7  of  November,  In  the  y^nx  of  our  Lord 
one  ibousand  eight  hundred  and  eighty- 
ail,  unlanfnUj,  knonlngly  and  feloaiouslj  did 
then  and  there  conspire,  confederate  and  com- 
bine  and  agree  together,  and  with  one  Samuel 
E.  Perkins,  to  commit  an  offense  against  the 
United  States  In  this,  to  wit:  The  grand  Jurora 
eforeeftid,  iunaneled  and  sworn  as  aloTeasid, 
do  charge  and  present  that  on  the  Sd  day  of 
Noremher,  tn  tne  Tear  ot  onr  Lord  one  uou- 
sand  eight  hundred  and  rightr-^  an  electioo 
for  a  represeniatlTe  In  Ute  Congress  of  tbe 
United  StatCB  from  the  Seveotb  Congressional 
Blslrict  of  the  State  of  Indiana,  was  lawfully 
had  and  held  In  and  for  said  Seventh  Congres- 
elon^  Dlslrlcl  of  Indiana;  that  Che  County  of 
Marion  in  said  Stale,  and  the  City  of  lodianap- 
oils,  situated  In  said  count;,  are,  and  on  said 
2d  day  of  Norembei,  in  the  year  of  onr  Lord 
one  Ihnusand  dght  hundred  and  elghty^iz, 
were  in  and  constituted  parts  of  said  congrea- 
eioeal  district,  and  that  at  s^d  election  for  tep- 
reaentatlTe  in  Congress,  so  held  in  said  district 
and  in  said  county  and  city,  a  representatiTe  in 
Congress  was  lawfully  voled  for  at  each  and 
every  Totlog  precinct  of  said  district  and  of 
said  county  and  city,  including  the  precincts 
hereafter  particularly  named;  uat  at  said  elec- 
tion one  Alien  Hlaey  serred  and  was  tbe  lawful 
Inspector  ot  the  election  at  and  for  the  second 

Eeclnct  of  the  tbirteenth  ward  of  said  Oi^  of 
dianapoHs,  and  at  said  electioa  said  John  H. 
Coundlman  served  and  was  tbe  lawful  Inspec- 
tor of  etectlon  at  and  for  the  second  precinct  of 
the  fourth  ward  of  said  Oi^  of  Indianapolis, 
and  that  at  said  election  said  Stephen  Hattler 
served  as  and  was  the  lawful  Inspector  of  eleo- 
tion  at  and  for  tbe  third  precinct  of  the  thir- 
teenth ward  of  said  City  ot  Indianapolis,  jsd 
that  at  said  election  one  Lorens  Schnudt  served 
as  and  was  Uie  lawful  inspector  of  elecHca  at 
and  for  the  flnt  predoct  of  the  twenty-third 
ward  of  said  dty  of  Indianapolis,  and  one  Joel 
A.  Baker  served  as  and  was  the  lawful  Inspec- 
tor of  electloD  at  and  for  the  dzth  precinct  of 
Center  Township  in  said  County  of  Marion,  and 
one  Joseph  Becker  served  as  and  was  the  bw- 
ful  inspector  ot  dection  at  and  for  the  second 
precinct  ol  tbe  eleventh  ward  ot  the  Clt;  at 
Indianapolis  aforesaid,  and  one  Andrew  Omer 
■erved  as  and  was  the  lawful  Inspector  ot  elec- 
tion at  and  for  the  Brst  prednct  of  the  seven- 


teenth ward  of  said  d^  of  Indianapolis,  and 
one  John  Edwaxda  served  as  and  waa  the  lawful 
inspector  of  election  at  and  for  the  second  pti» 
cinct  of  the  eighteenth  ward  of  »Id  Ci^  ol 
Indianapolis. 

"That  at  and  after  the  close  of  the  electlMi 
aforesaid,  and  until  dellvety  was  made  to  ifac 
clerk  of  aaid  county  and  to  tlie  board  of  can 
vassera  of  aald  couoty ,  eadi  of  said  Inspecton 
bad  in  bis  lawful  poNesslon  the  ballots,  tally 
p^ers,  poll  lists  and  certificate  of  tbe  board  oJ 
Juoges  of  election  of  and  for  the  precinct  ol 
which  be  was  and  had  been  inspector  as  afore 
said:  said  ballots,  poll  lists,  tally  papers  and 
ceruflcatea  eacb  contained  evidence  In  resped 
to  said  election  of  representative  In  Congress, 
and  said  grand  Jurors  aforesaid  'I0  charge  and 
present  that  at  said  district,  on  oaid  third  day 
of  November,  Id  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-six,  said 
defendants  Simeon  Coy,  Henry  Spaan,  John 
H.  Councilman,  Charles  N.  Metcalt,  John  E. 
Sullivan,  Albert  T.  Beck,  George  W.  Budd, 
Stephen  Mattler,  William  F.  A.  Bemhamer, 

\a  John  h.  Reardon,  intending  to  obtain  o 


lawful  possession  of  said  papers  and  election 
returns  so  In  tbe  custody  of  said  inapectors, 
and  f elonioudy  to  mutilate,  alter,  forge  and 


fuUy  and  feloniously  conspire,  confederate, 
combine  and  agree  together,  and  with  said 
Samuel  E.  PerUns,  unlawfully  and  by  falae 
and  deceitful  speeches,  Htatements,  assertions 


MalHer,  Joel  H.  Baker,  Joseph  Becker.  Andrew 
Oehler,  and  John  Edwards,  inspectois  as  afore- 
said, and  eacb  of  tbem.  unlawfully  to  omit, 
neglect,  fail  and  nsfuse  to  perform  tbe  duties 
imposed  by  tiie  laws  of  the  State  of  Indiana 
upon  Uiem  and  eacb  of  them  safely  to  guard, 
keep  and  preserve  from  barm  and  danger  the 
papers,  poll  lists,  tally  papers  and  certificates 
of  the  Judges  of  election  so  deposited  with 
tbem,  the  said  inapecion,  and  each  of  them  ro>  tT««l 
spectlvely,  until  lawfully  delivered  to  the  board 
of  canvassen  ot  said  Coun^  of  Harlon,  and  to 
the  clerii  of  said  county,  and  that  to  effect  tbe 
ol^t  of  said  Gontplracy  the  said  Samuel  E. 
P^kiits  uidawfully  advised,  persuaded  and 
procured  the  said  .Ulen  Hlsey,  inapector  as 
aforesaid,  unlawfully  and  negligently  to  deliver 


to  bim,  the  said  Samuel  E.  Perkins,  the  poll 
i  ia.  tally  papeia  and  oertlflcates  of  Ibe  Judges 
of  election  depoalled  with  bfan,  tbe  said  Allen 


Hisey,  for  return  to  the  board  ot  a 
said  ooun^,  before  the  same  bad  been  returned 
to  the  said  be»axA  of  canvassers;  and  said  Sam- 
uel E.  Perkins  and  Simeon  Coy  unlawfully 
penuaded,  advised  and  procurea  the  said  Ste- 
phen Hattler  unlawfully  and  negligeotly  to  de- 
uver,  and  h&  tbe  uid  Stephen  Mattler,  con- 
sented to  ana  did  then  and  there  unlawfully 
and  negligently  deliver  to  said  Perkins  snd  Coy 
the  poU  lists,  tally  papers  snd  certiBcateof  the 
board  of  judges  ot  election  deposited  wltbhim, 
the  said  Stephen  Mattler,  for  return  to  the 
board  of  canvassers  ot  said  connty,  before  the 
same  bad  been  returned  to  and  [cwtvaaed  br 
said  board  of  canvassers;  and  tbe  said  John  S. 
'  127  U.S. 
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SuUlTan  and  Qeoige  W.  Budd  TmlawfnU;  n- 
oelTed  and  took  from  Loreos  Schmidt  tbe  poll 
lifts,  tally  paper  and  certificate  of  the  board  of 
judgei  of  electfoD  deposited  wltb  said  Loienz 
Bchmidt  aa  aforeaald  for  return  to  the  board  of 
canvaasen  aforesaid;  acd  the  «aid  John  B. 
Councilman,  negltceDtly  and  In  disregard  of 
his  dutj,  parted  with  and  sarrendeied  to  a  pet  - 
•on  or  peraoDS,  to  the  grand  juron  unknown, 
Ote  poll  list,  tally  paper  and  certificate  of  the 
}ndge>  of  election  deposited  with  bim,  tbe  said 
John  H.  Councilman,  for  return  to  the  board  of 
canvaaaers;  and  the  s^d  Simeon  Coj  unlaw  fu]- 
1t  received,  procured  and  took  from  Andrew 
Jebter,  inspector  aa  aforesaid,  tbe  poll  list, 


ler,  aa  aCoresEdd,  to  be  returned  to  the  board  of 
canraaaers  of  said  county;  and  the  said  defend- 
«nta,  Simeon  Coy.  Henry  Spaan,  John  E.  8ul- 
li^u,  and  others  of  the  aefendants,  to  tbe 
grand  jurors  unknown,  advised,  persuaded  and 
procured  the  said  Joel  A.  Baker  unlawfully 
and  negligently  to  surrender  and  deliver  to 
[T4T]  some  person  or  persons,  to  the  grand  jurors 
unknown,  the  poll  list,  tally  paper  and  certifl- 
CBle  of  the  Judges  of  elecUou  deposited  with 
him  for  rrtun  to  Ibe  said  board  of  canvassers; 
and  aald  defendanla,  Simeon  Coy,  Henry 
Spaan,  John  E.  Sallivan,  and  other  defendant^ 
to  tbe  grand  jurors  unknown,  advised,  pro- 
cured and  persuaded  aald  John  Edwards,  in- 
■pector  as  aforesaid,  to  unlawfully  and  negll- 
gentlr  deliver  and  to  surrender  to  some  person 
or  persons,  to  tbe  grand  Jurors  as  sforesald  un- 
known, tbe  poll  11^  tally  paper  and  ccrciacat« 
of  (be  judm  of  election  deposited  with  faim, 
the  aaid  John  Edwards,  aa  aforesaid,  to  be  re- 
turned to  the  said  boaid  of  canvassers;  and 
■aid  Simeon  Coy,  John  H.  Councilman,  Henry 
Spaan,  Charlei  K.  Hetcalf,  John  E,  Sullivan, 
Albert  T.  Beck,  George  W.  Budd,  Btephea 
Ualller,  W:7'<am  T.  A.  Bcmbamer  and  Jobn 
L.  Reardon  procured  the  election  of  said  Wil- 
liam F.  A.  Bembamer  as  chairman  of  tbe 
board  of  canvaasers  of  aald  election  In  and  for 
said  County  of  Haiion,  In  said  Stale  and  dfs- 
btet,  and  nid  William  F  A.  Bemhamer  a« 
nudi  chairman,  refused  to  accept  the  poll  list, 
taUj  paper  and  certificate  or  tbe  Judges  of  elec- 
tion depodted  with  said  Jobn  H.  Councilman  as 
ioapedor  as  aforesaid,  when  first  presented  by 
•aid  Jobn  H.  Councilman  to  said  board  of  can- 
▼assers,  and  until  the  aaid  tally  paper  and  cer 
tiflcate  of  tbe  Judges  of  election  had  been  unlaw- 
fully aliered  and  forged;  and  further  to  effect 
the  object  of  aaid  conspiracy,  said  Simeon  Coy 
sent  one  WHliam  H.  Eden  to  said  Joseph  Beck- 
er, inspector  as  aforesaid,  and  to  other  lospeo- 
iMs,  to  tbe  grand  Jurora  unknown,  with  direc- 
tion, instmctton  and  request  to  said  Joseph 
Becker  and  other  Inspectors,  respectively,  not 
forthwllh  to  return  and  deliver  tbe  retuma  of 
■aid  election  contained  In  sealed  bags  to  the 
derk  of  the  drcult  Court  of  tbe  <%uuty  of 
Marion  aforesaid,  bnt  to  unlawfully  bring  the 
■ame  to  bim,  tbe  aaid  Simeon  Coy;  the  said 
Simeon  Coy,  Samuel  K  Perkins,  Heut;  Spaan, 
Charles  N.  Hetcalf,  John  E.  Sullivan,  Oeorge 
W.  Budd.  Albert  T.  Beck,  Jobn  L.  Beardon 
tmd  aald  peraona  to  tlu  grand  jurors  unknown. 


«  BO  unlawfully 


surrendered  and  dellTered  by  s^  John  H. 
Councilman,  John  Edwards,  Allen  Hisey,  Lo> 
renz  Schmidt,  Andrew  Oebler,  Stephen  Mattler.  [748] 
Joseph  Becker  and  Joel  H.  Baker,  respective- 
ly, as  aforesaid,  not  being  then  and  there  ofB- 
cera  of  said  election,  and  not  being  then  and 
there  persons  authorized  by  law  to  have  tbt 
possession  and  custody  of  said  poll  lists,  tall] 
papere  and  certificates  of  the  judges  of  eleo- 
tioc  aforesaid,  contrary  to  the  form  of  the 
HtatutM  of  the  United  Slnles  in  such  case  mada 
and  provided,  and  against  Ibe  peace  and  digni- 
ty of  the  'Dnlte4  States  of  America. 

"EuoRT  B.  Bkllxbs, 

"^(tonwji/jr  B«  0".  S.  for  th»  DitMet  cf 
Indiana," 

Tbe  essence  of  this  Indictment  fs  that 
whereas,  by  tbe  law  of  tbe  State  of  Indiana  it 
was  the  duty  of  tbeae  inspectors  to  take  the 
certified  lislB  of  tbe  voters,  with  tbe  returns  d 
tbe  judges,  and  safely  keep  tbem  until  they  de- 
livered tbem  to  thocounty  clerk  or  to  tbe  board 
of  canvoasera  who  were  to  examine  and  count 
of  all  tbe  precincts  in  thecouDty,  they 
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nments.  It  is  the  omission  of  this  duty,  which 
was  Imposed  upon  these  inspectors  by  the  law 
of  Indiana,  of  safely  keeping  these  papers  con- 
fided to  their  care,  that  constitutes  the  founda- 
tion of  this  proceeding. 

Tbe  proTisions  cd  Ihe  statutes  of  Indiana 
npon  this  subject  mav  be  found  in  the  following 
sections  of  tbe  Revised  Statutes  of  that  Btato: 

"Sec.  4113.  Crrtificatb  of  Jcsobb.  84. 
When  the  votes  shall  be  counted,  the  board  of 
1ud);ea  shall  make  out  a  certltlcate,  under  tbeir 
nands,  staling  tbe  number  of  votes  each  person 
bas received,  anddeslgnatingibeofflce;  which 
number  shall  be  written  In  words:  and  sucb 
certificate,  together  with  one  of  tbe  lists  of 
voters  and  one  of  the  tally  papers,  shall  be  de- 
posited with  tbe  inspector,  or  with  one  of  the 
judges  selected  by  the  board  of  judges. 

"Sec.  4715.  BoABD  or  Cakvabserb.    87. 
Thelnspectorsof  each  township  or  precinct,  or      [T4S] 
tbe  Judges  of  election  to  whom  the  certificates,         > 

KU  booKs  and  t^y  papers  shall  have  been  do- 
ered,  as  provided  for  In  this  Act,  shall  coo- 
stitule  a  board  of  caovassen,  who  shall  canvass 
and  estimate  the  certificates,  poll  lists  and  lallr 
papers  returned  by  each  member  of  aald  boaraj 
for  which  purpose  they  shall  aaaesnble  at  tbe 
court  house  on  the  Tburaday  next  succeeding 
Budi  election,  between  the  noon  of  tan  a.  k. 
and  dx  o'dock  p.  if." 

Tbe  Acta  of  Congress  which  are  supposed  to 
make  tbe  conduct  of  persons  Interfering  with 
these  election  returns  a  criminal  offense  are  to 
be  found  In  the  following  sections  of  tbe  Bo 
vised  Statutes  of  the  United  Slates: 

"Sec.  5440.  If  two  or  more  persons  conspii* 
either  to  commit  any  offense  uainst  the  United 
Stalea,  or  to  debaud  the  Doited  States  in  any 
manner  or  for  any  purpose,  and  one  or  more  u 
such  parties  do  any  act  to  effect  the  object  of 
tbe  Gcnisplracv,  all  the  parties  to  mch  oonn^- 
acy  shsll  be  liable  to  a  penalty  of  not  leaa  tbau 
one  thousand  dollars  and  not  more  than  ten 
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itaouniul  dolUn,  sod  to  linpdKmment  not 
mom  tban  two  sttn." 

"  Sec.  CSll.  If,  at  BDj  electton  for  lepresen- 
UUto  or  delegate  In  Coogresi,  any  penon 
knowioglf  penonftta  and  rotes,  or  attempt!  to 
Tote,  intbe  DBmeofuif  other  peisoo,  whether 
living  or  dead,  or  flctlooua;  orToUamore  than 
once  at  the  aame  elecUoo  for  anjr  candidate  for 
the  same  office;  or  Tolea  at  a  place  where  ha 
may  not  be  lawfully  entitled  to  TOte;  or  voles 
without  having  a  lawful  right  to  vote;  or  does 
anj  UDlawfa]  act  to  secure  an  opportualtj  lo 
vote  for  himaelf,  or  any  other  person;  or  bj 
force,  threat,  Intinifdatloa,  bribery,  rewud,  or 
offer  thereof ,  nalawfully  prevents  any  qualified 
voter  of  anv  State,  or  of  any  Territory,  from 
freely  exerculnK  the  right  of  anffrHge,  or  by  any 
aucb  means  induces  any  voter  to  refuse  to  ei- 
ercise  such  right,  orcompclsor  Induces  byanv 
such  means  any  officer  of  an  election  In  any  soca 
State  or  Territory  to  receive  a  vote  from  a  per- 
*oo  not  legally  qualified  or  entitled  to  vote;  or 
Inlerferes  in  any  manner  with  any  olflcer  of 
such  election  In  the  discharge  of  his  duties; 
by  any  aucb  means  or  oUier  unlawful  mee 
Induces  any  officer  of  an  election  or  officer 
wbo^c  duty  it  is  to  asrcrtalo,  annonnce  or  c 
clare  the  result  of  any  sucli  election,  or  give 
make  any  certificate,  document  or  evidence  ._ 
relation  thereto,  to  violate  or  refuse  to  comply 
■with  his  duty  or  any  law  rcgnlatinft  the  same; 
or  Jmowingly  receives  the  vote  of  any  peraon 
not  eatitled  to  vote,  or  refuses  to  receive  the 
vote  ot  any  person  entitled  to  vote,  or  aids, 
counsels,  procures  or  advises  any  such  voter, 
peiBon  or  officer  to  do  any  ad  liereby  made  a 
crime,  or  omit  to  do  any  duty  the  omisalOD  of 
which  is  hereby  made  a  crime,  or  attempt  to  do 
so,  lie  sliall  be  punished  by  a  fine  of  not  more 
than  five  hundred  dollars,  or  by  Imprisonment 
not  more  than  three  years,  or  by  both,  and 
shall  pay  the  costs  of  the  prosecaaon." 

The  charge  in  the  Indictment,  which  is  sup- 
posed to  be  justified  by  this  section,  is  that  tbo 
defendants  conspired  to  Interfere  wiUi  the  offi- 
cers of  the  election  In  the  discharge  of  their 
duties;  that  they  did  by  unlawful  means  induce 
them  to  violate  and  r^use  to  comply  wlUi  their 
duty  in  regard  to  the  custody  and  safekee^dng 
of  tneeleciion  returns,  and  tnat  they  persuaded 
end  Induced  these  officers,  or  attempted  ao  to 
do,   to  Droit  their  duty  In  record  Ibereto. 

Section  sens,  although  mamlv  relating  to  the 
registralim  of  voters,  makes  it  an  offense  for 
any  "  offlcer  or  other  person  who  has  any  duty 
to  perfcnm  in  relation  to  tiidi  registration  or 
election,  in  ascertaining,  announcing  or  declar- 
bj;  the  result  thereof,  or  In  giving  or  mailing 
any  certlflcite,  document  or  evidence  in  rela- 
tiiw  Qiereto,  wlio  knowingly  neglects  or  re- 
fuses to  perform  any  duty  rcQuired  by  law,  or 
violates  any  dutv  Imposed  by  law,  or  does  any 
act  unaothorlzea  by  uw  relating  to  or  aiCecting 
such  registration  or  election  or  the  mult 
thereof,  or  any  cortifloate,  document  or  evi- 
dence In  relation  thereto  or  it  any  peraon  aids, 
connaels,  procures  or  advisea,  any  such  voter, 
person  or  officer  to  do  any  act  hereby  made  a 
crime,  or  to  omjl  any  act  the  omission  of  which 
Is  hereby  made  a  crime,  eveir  such  person  shall 
be  pun&hable  aa  prescribed  in  the  preceding 
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cer  of  an  election,  at  which  any  representative 
or  delegate  in  Gongren  ts  voted  for,  "  who 
wltbholds,  conceals  or  destroys  any  c^tlflcale 
of  recoid  so  required  by  law  respecting  tha 
elecUon  of  any  such  representative  or  del- 
egate; or  who  neglecta  or  refuses  to  make  and 
return  such  certificate  as  required  by  law;  or 
who  aids,  counsels,  procures  or  advises;  any 
voter,  peraon,  or  officer  to  do  any  act  by  this  or 


la  by  tills  or  any  of  such  aectiona  msdeacrime, 
or  attempts  to  do  so." 

Tbese  statutes  of  the  United  States,  flrat 
prescribing  a  punishment  for  a  conspiracy  to 
commit  an  offense  against  Its  laws,  supple- 
mented or  preceded  by  federal  laws  made  for 
the  security  and  protection  of  the  elections  held 
for  representatives  and  delegates  lo  Congress, 
confer  authority  to  punish  a  conspiracy  to  pro- 
vent  or  Interfere  with  that  'ccarity,  by  pro- 
ceedhigs  in  the  federal  courts.  The  difficult 
and  deUcat^  of  the  poaition  arises  from  the  cir- 
cumstance that  Coogreas,  bislead  of  paasbg 
laws  for  the  election  of  such  members  and  del- 
egates from  the  States  and  Territories  under 
the  supervision  of  Its  own  offlcera  and  at  times 
when  no  other  elecdoos  are  held,  has  remitted 


thelawBof  the  Stale,  which  provide  for  holding 
other  elections  at  tbu  same  time  and  place, 
nnder  the  direction  of  the  same  offlcen,  at 
which  bajlots  are  cast  for  a  great  number  of 
alate  and  local  officera.  The  same  judges.  In- 
spectors, and  clerks  preside  and  condnct  the 
election  tor  all  these  different  offices.  The 
votes  (or  membera  of  Congress  are  generally 
put  Into  the  same  box  with  those  caat  for  the 
various  state  and  municipal  officers.  They  are  [TSC] 
generally  prlntttd  upon  ballots,  compoead  of 
one  piece  of  paper,  containing  a  long  list  of 
names,  including  tiioae  of  the  candidate  for 
representative  In  Congress,  state,  county  ami 
municipal  officers. 

While  the  Federal  Gnvemmrat  bas  not 
thought  It  advisable  to  provide  for  separate 
elections  for  Congressmen,  nor  to  Interfere 
with  the  general  laws  for  tlie  conduct  of  those 
elections  passed  by  the  States,  it  has  enacted 
the  sections  above  referred  to,  and  among 
others  thosetor  the  punishment  of  persona  wbo 
violate  the  election  laws  at  an  election  where 
votes  are  cast  for  a  member  of  Congress.  Id 
doing  this  they  have  adopted  the  laws  of  the 
State,  and  they  have  provided  that  persons 
who  violate  them  at  such  an  election,  that  is, 
where  a  member  la  voted  for,  shall  be  pun- 
ished by  the  provisions  of  the  slatutea  of  the 
United  Steles  and  by  proceedings  In  the  fed- 
eral courts. 

This  anomalous  condition  makes  the  (^ua- 
lion  of  the  applicability  of  the  laws  of  Con- 
giess  on  this  subject  to  offenses  under  the  state 
statutes  for  the  regulation  of  the  casting,  re- 
turning, and  counting  of  votes  somewhat  com- 
plex; but  tbe  power,  under  the  ContUtutlon  ot 
the  United  SUtes,  of  Congress  lo  make  sueb 
provisions  ss  are  necessary  to  secure  the  fair 
and  bonsat  conduct  of  an  election  at  which  a 
membu  of  Congress  is  sleeted,  as  well  sa  the 
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pmuratton,  proper  return,  uid  counting  of 
Uie  Totes  ca*t  thereat,  and,  bt  feet,  nbatever  la 
necessary  to  en  honest  and  fair  ceitiflcatioo  of 
inch  election,  cannot  be  queitionea.  The  right 
<rf  CongreiB  to  do  tbia,  by  adapting  the  stalates 
<rf  the  stetea,  and  eniordng  tbem  by  Its  own 
nnclJonB,  la  coDoeded  by  couniel  to  oe  eatab- 
Uebed.  Inregardto  thiatheysay  In  thdrbiief: 

"It  it,  perbapa,  rinoe  tbe  dedaion  in  ib 
portt  Clarke,  100  U.'S.  SM  [39:  715J  peat  de- 
Mte  that  Congnaa  baa  the  power  uiraer  the 
Conailtation  to  adopt  tbe  lawa  of  tbe  aeveral 
Btalea.  respecting  Ute  mode  of  electing  mem- 
bera  of  Congieaa,  and,  as  resulting  from  that 
power,  tbe  right  lo  prescribe  punisbnient  for 
{nlractionaol  the  lawsao  adopted.  TLis  court 
baa  held  more  than  once  that  Connvu  baa  ex- 
erdaed  this  power,  and  baa  adiqttea  these  laws, 
and,  with  them,  the  officers  created  under 
(TU]  them,  making  them  for  the  parpoaea  of  tbe 
election  of  i^reaentatlTee  in  Congrese  ila  offi- 
oera,  and  baa  added  new  aanctlons  to  auch  lawa, 
and  aubjected  auch  officers  Lo  tbe  penaliiea  of 
theM  sanctioDH.    Ail  tbls  i«  conceded." 

The  main  objection  lo  tbe  iDJictment,  bow- 
ever,  which  ia  urged  with  great  eameatness  by 
GOUnael  for  appdlants.  Is  tba'  it  conlsina  no 
avennent  that  the  intent  and  purpose  of  the 
defendants'  conduct  waa  to  aSect  In  any  man- 
ner tbe  election  of  a  member  of  Congress,  or  to 
b^uence  ibe  retuma  relating  to  that  ofQcck 
Tbe  proposition  la  put  in  Tanous  forma,  that 
aince  there  were  many  slate  and  local  officera, 
also  voted  for  at  tbe  election  In  question  and 
In  tboee  precincts,  and  as  tt  is  consialent  with 
the  indictment  that  tbe  actiona  of  tbe  cod- 
mtratora  were  directed  only  to  tbe  election  of 
tnoee  peiaona,  and  not  lo  that  for  the  federal 
«ffloe  vi  a  congressional  representative,  the  In- 
dictment IS  for  that  reason  Insufficient. 

'Jlte  charge  ia  that  the  conspirators  unlaw- 
fiuij/  and  filonwutig  induced  tbe  election  offi- 
cera to  <anit  to  perforni  tbeir  duty  in  this  re- 
spect, which  la  ui  general  conceded  to  t>e  ex* 
preselre  of  an  evil  Intent  But  counsel  de- 
mand aomething  more  than  this  general  evil 
Intent  In  tampering  with  tbe  poll  lists,  tally 
papers  and  cettUlcates,  allbough  ii  is  not  denied 
that  Itaeobject  of  tbe  parties  accused,  in  Induc- 
ing tbe  election  officera  to  violate  tbeir  duty, 
proceeded  from  a  criminal  intent,  or  that  it 
was  done  for  the  purpose  of  affecting  the  ^'e- 
tums  contained  in  the  papers  that  wnre  wltb- 
beld  or  expoaing  tbem  to  the  danger  of  muti- 
lation and  alteration.  It  fa  said,  however,  that 
■ince  tbe  evil  Intent  ia  not  shown  to  have  been 
■peciflcttlly  aimed  at  the  relnms  of  the  vote  for 
congiesamen,  the  statutee  of  the  United  States 
can  have  no  force  ao  far  as  the  infliction  of  any 
DKialty  la  concerned ;  and  it  Is  asserted  that 
CongrsM  bad  no  power  to  movlde  for  any  pun- 
ishment where  no  intent  affecting  the  congrca- 
aional  election  is  averred. 

It  would  be  a  very  aingnlar  priodple  to  ea- 
tabliah,  that  when  a  man  waa  charged  with  a 
bomldde,  canaed  by  malidouslv  ahooting  into 
•  crowd  with  the  purpose  of  killing  some  per- 
•00  againat  whom  be  We  malice,  nut  with  no 
Intent  to  injure  or  kill  the  individual  who 


particalai  ( 


■Hie  analogy  of  thia  example  to  the  present 
caae  ia  cloae.  Tbe  persons  accoaed  did  desire 
and  Intend  to  interfere  with  the  electloa  n- 
tarns,  and  they  did  purpose  to  falsify  tboae  re- 
turns, as  to  some  of  the  persons,  at  least,  who 
were  then  voted  for  as  candidates.  It  la  ar- 
gued on  tbeir  behalf  that  becanse  it  is  not  aver- 
red in  tbe  indictment  that  they  Intended  to  fal- 
sify the  election  returat  with  regard  to  the 
coogieesional  vote,  or  to  affect  those  particolar 
returns,  It  is  to  be  held  bad.  It  is  alao  inalatad 
that  tbe  felonious  Intent  had  relation  to  tbe  ac 
tion  of  inducing  tbe  offlcers  to  omit  tbe  duty  of 
keeping  carefully  Ibe  poll  books  and  tally 
sheets,  and  although  the  records  of  the  votes 
for  conKTessman  miglit  possibly  also  suffer 
along  with  a  number  of  otber  persona  who 
might  be  affected  by  that  omission,  yet  because 
there  waa  not  In  the  minds  of  the  conspliatora 
tbe  speciflc  intent  or  design  to  influence  the 
congresaional  election,  they  are  not  to  be  bald 
liable  under  this  BtntutJa. 

The  object  to  be  tttalned  by  theae  Acta  of 
Congress  la  to  guard  against  tbe  danger,  and 
the  opportunity,  of  tampering  with  the  election 
returns,  as  well  as  against  direct  and  inten- 
tional frauds  upon  the  vote  for  members  of 
that  body.  Tbe  law  is  violated  whenever  tbe 
evidences  concerning  the  votes  cast  for  that 
purpose  are  exposed  or  subjected  Id  tbe  bands 
of  improper  peraoa*  or  uonutborized  Individ- 
uals to  the  opportunity  for  their  faliitflcation, 
or  to  the  danger  of  sucb  cbaagee  or  forgeries 
as  may  affect  that  election,  whether  they  ac- 
tually do  to  or  not,  and  whether  tbe  purpose 
of  the  par^  guilty  of  thus  wresting  them  from 
th^  pruper  cnstody  and  exposing  them  to 
such  danger  might  accomplish  tbls  result. 

There  are  many  Instances  when  an  act  may 
be  criminal  In  its  character  witbout  there  be- 
ing a  criminal  intent.  Gross  OLrelcasness.  by 
which  a  person  may  be  injured  or  killed,  while 
it  may  reduce  tbe  offense  from  murder  to  nian- 
slaughter,  or  modify  the  penalty,  does  not 
wholly  relieve  the  peraon  guilty  of  it  from 
criminal  responsibility.  Qovorntoenls,  both 
oationsl  and  state,  and  even  municipal,  make 
laws  f orprotection  against  articles,  sucb  as  pow- 
der or  glycerine,  from  acddenls  resulting  from 
negligence,  tvhere  no  intention  exists  to  cause 
an  injury.  If  persona  violate  these  laws  they 
become  liable  to  tbe  penalty  prescribed,  be- 
cauae  the  necesti^  for  strict  care  and  caution 
In  regard  to  auch  dangerous  substances  re- 
quires that  carelessness  in  regard  thereto,  from 
which  damage  might  reault,  should  be  pun- 
ished, notwithstanding  there  may  lie  an  absence 
of  any  t^minal  or  felonious  intent. 

The  case  before  us  is  eminently  one  of  this 
character.  Crimes  against  the  l4llot  have  be- 
come so  numerous  and  so  serious  that  the  at- 
tention of  all  legislative  bodies  has  been  turned 
with  anxious  solicitude  lo  tbe  means  of  pre- 


Lg  them,  and  lo  the  object  of  sccurinif 
ly  In  elections  and  accuracy  in  tbe  returns 
by  wmcbtheirreault  is  ascertained.    TheAcia 


oif  Congreas  and  of  tbe  State  of  Indiana  now 
under  conaideratlon  are  of  this  class.  Tbe 
manifest  purpose  of  both  systems  of  legislation 
is  to  remove  the  ballnt-box  as  well  as  tbe  cer- 
tificates of  tbe  return  of  votes  cast  from  all  pos- 
tible  opportunity  of  falilfloition,  forgery  nrd» 
atnicUon;  and  to  aay  that  tbe  own  caielets 
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ornlidMi,  or  the  mnl  of  an  InteaUon  on  ttn 
put  of  penona  who  are  alleged  lo  haveacted 
fel<HiioiiUf  in  tbe  vlolatioD  of  thoK  laws,  ex- 
cuaea  them  becauM  they  did  not  iDteodtOTlo- 
laU  tbelr  pioTiaioiu  aa  to  all  the  Dcnoni  TOted 
for  at  iQch  an  dection,  altlioa|;a  tbej  might 
haTe  Inteoded  to  aflect  the  remitt  as  teguds 
some  of  them,  b  manifestly  coiflrary  to  com- 
mon Moae  aod  ia  not  sQppotted  by  any  sound 
authority.  It  may  be  added  that  the  language 
of  t^Actof  Oongress,  in  degcrlbing  tbeee  of- 
feusea,  clearly  doea  not  require,  ia  regard  to 
•ome  of  these  acts  of  omission  and  failure  to 
poform  the  duties  imposed  upon  election  offl- 
cera,  that  there  Bhaald  be  alle^^  or  proved  an 
Intention  to  give  an  opportunity  for  improper 
tampering  with  the  records  of  Ifae  votes  cast. 

It  is  also  Htreuuoualj  insisted  by  counsel  for 
the  appellants  in  their  argument  that  no  offeuse 
nnder  the  Act  of  Congress  Isieclled  in  the  in- 
dictment. We  have  already  slated,  however, 
what  the  indictment  charts, nud  given  ettracte 
from  those  Acts  and  the  Statutes  of  Indiana  on 
that  sabject.  While  we  do  not  think  It  neces- 
nrr  to  elaborate  tbe  argument,  which  has  been 
fully  considered  In  the  court  below,  and  In  sev- 
eral oplnlonson  writs  of  error  and  applicalions 
for  Mdtaa  eorpii*  in  various  inferior  tribunals, 
we  do  not  doabt  that  tbe  indictment  sets  fortli 
a  conspiracy  by  tbe  parties  to  thisappeol  toin- 
dncfl  toe  Inspectors  of  election  in  InalanapoUs 
to  omit  tbe  discharge  of  theh*  duty  and  lo  foil 
to  safely  keep  and  guard  the  poll  lists,  tatty 
papers  and  CNttflcates  committed  to  tbev  care 
iat  the  precincts  at  which  they  each  presided. 
Nor  do  we  doubt  thM  the  statute  or  Indiana 
Imposed  such  a  duty  upon  those  Inspectors, 
which  they  were  induced  to  violate  by  the  per- 
suasion and  Influence  of  the  parties  to  this  con- 
(plMcy. 

We  are  the  less  inclined  to  enter  Into  these 
oontroverales,  aa  to  a  nairow  oonstruction  of 
tbe  Siatulea  of  Indiana  and  the  Acts  of  Con- 
gress, becaoae  we  think  they  were  questions 
properly  before  the  district  court  on  tbe  trial  of 
the  prisonen.  They  were  questions  of  which 
that  court  had  jurisdiction  and  which  it  was 
its  duty  to  decide.  Wben  decided  by  that 
court  they  were  not  subject  to  review  here  by  a 
' — '* "' ^  they  In  a  proper  " 

would'  be  1 

conceminL   , ^ 

Indictment,  aod  tbe  erldence  neceam^lo  sup- 
port it,  was  a  matter  i^  luriadictlon,  and  au- 
thorized an  interference.  If  error  took  place,  by 
a  writ  of  Aoiau  eorpu*  for  its  correction.  That 
this  cannot  be  done  baa  been  repeatedly  held  In 
thla  court. 

The  leading  case  on  the  subject  la  that  of  S^ 
parU  WaOeins,  88  U.  S.  8  Pet.  193  p:  650],  In 
which  the  opinion  was  delivered  by  0/iiefJut- 
Hee  Harahall.  Watkins  was  committed  to  Jail 
In  tbe  District  of  Columbia  by  virtue  of  a  ludg- 
mentof  the  Circuit  Court  of  the  United  Statee 
tor  that  DIstilct.  An  application  for  a  writ  of 
haitmi  Mfpiu  was  made  on  bis  behalf  npoo  tbe 
ground  that  tbe  indictment  on  which  be  waa 
convicted  did  not  show  any  Jurisdiction  in  that 
court,  and  that  it  charged  no  offense  for  which 
be  could  be  pooished  theniD.  The  eminent 
Chief  Justioe,  after  remarking  npoo  the  gener- 
il  ptopotUm  that «  commitment  by  the  judg- 


oi  emir,  nor  were  uiey  in  a  proper  orjusi 
i  questions  aDectlng  Its  Jniisdiction.  It 
Id'  be  aa  well  to  say  that  every  qnestton 
eming  the  sufficiency  and  valtdl^  of  an 


ment  of  a  court  of  eompetent  Jurisdiction  ia  » 
BufBcient  answer  to  a  writ  of  AoAm*  earpu»  1d- 
tended  to  effect  his  dlscharce,  said:  "The 
Judgment  of  a  court  of  recota  whose  Jnrladlc- 
tlon  is  final  la  as  conclualvaoii  all  the  world  m  [Tfi7| 
the  Judgment  of  thla  conrt  would  be.  It  is  aa 
concIaal<re  on  this  court  salt  Is  on  other  courts 
It  puts  an  end  to  Inquiry  concerning  the  fiut, 
by  deciding  ti.  The  counsel  for  Uie  prisoner 
admit  tbe  application  of  these  princlplee  to  a 
case  in  which  the  Indictment  alleges  a  crime 
cognizable  la  the  court  by  which  the  judgmeot 
was  pronounc4?d,  but  they  den^  their  applica- 
tion to  a  case  in  which  the  Indictment  charges 
an  offense  not  punishable  crimlniUly  accoiding 
to  tlie  law  of  the  land.  But  with  what  proprie- 
ty can  this  court  look  Into  the  indictmem? 
yfe  have  no  power  to  eTamtne  the  proceedings 
on  a  writ  of  error,  and  it  would  be  Strang  iF, 
under  color  of  a  writ  to  liberate  an  indii'idiiai 
from  unlawful  imprisonment,  we  could  sub- 
stantially reverse  a  Judgment  which  the  law 
has  placed  beyond  our  control.  An  impriMn- 
ment  under  a  judgment  cannot  be  unlawful, 
UDless  that  judgment  be  an  absolute  nulU^; 
and  it  is  not  a  nullity  if  the  court  has  general 
lurisdiction  of  tbe  subject,  although  it  should 
be  erroneous.  Tbe  Circuit  Court  for  tbe  Dis- 
trict of  Columbia  Is  a  court  of  record,  having 
general  Joriadlctton  over  criminal  cases.  Ad 
offense  cognizable  in  any  court  is  cognizable  Id 
that  court.  If  the  offense  be  pnniahabie  by 
law,  that  court  fa  competent  to  Inflict  the  pun- 
ishment. The  Judgment  of  such  a  tribunal 
baa  all  the  obtlgntion  which  the  Judgment  of 
any  tribunal  can  have.  To  determine  wheth- 
er the  offense  charged  in  the  Indictment  be  le- 
gally punisbuble  or  not,  ia  among  the  moat  un- 
questionable of  its  poweraanddaties.  Theds- 
cialon  of  thla  question  ia  tbe  cierdse  of  Juris- 
diction, whether  tbe  judgment  be  tororagainst 
the  prisoner.  The  judgment  ia  equally  olnd- 
ing  in  the  one  case  and  in  the  Other,  ana  must 
remain  in  full  force  unless  reversed  regulariy 
by  a  superior  court  capable  of  reversing  it." 

It  may  be  said  that  this  language  Is  too  broad 
in  aaaerting  that  because  every  coort  most  pass 
upon  its  own  Juiisdlcdon,  that  such  dedaton  ia 
itself  the  ezemse  of  a  jurisdiction  wblcb  be- 
longs to  it,  and  cannot,  therefore,  be  questioned 
in  any  other  court.  But  we  do  not  so  under- 
stand the  meaning  of  the  oonrt  It  certainly 
was  not  intended  to  say  that  because  a  federal 
court  tries  a  prisoner  for  an  ordinary  common- 
law  offense,  as  burglary,  assault  and  batlei7,  [7681 
or  larceny,  with  no  averment  or  proof  of  tnf 
offense  against  the  United  States,  or  any  con- 
nection with  a  statute  of  the  United  Stales,  and 
punishes  him  by  imprisonment,  that  he  cannot 
be  released  by  nabeai  eerpni  because  the  court 
which  tried  him  had  assumed  Jurisdiction, 

In  all  such  cases,  ^hen  Oie  question  of  juris- 
diction la  raised,  the  point  to  be  decided  ia, 
whether  tbe  conrt  has  furisdictlon  of  that  class 
of  offenses.  If  the  rtatttte  has  tnveated  the 
court  which  tried  the  prisoner  with  Jnrisdlctidn 
to  punish  a  well  deflned  claaa  of  offenses,  aa 
forgery  of  its  bonds  or  perjury  In  lla  conrta, 
itsludgment  as  to  what  acts  vreie  neccessrf 
nn^  these  statutes  lo  constitute  the  crime  H 
not  reviewable  on  a  writ  of  Aotu*  serpua. 

And.  as  the  laws  of  Congiess  aie  only  valid 
when  they  are  wItUo  the  ooDstitntiona]  power 
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of  Oat  bod7,  the  vKlidltv  of  the  statate  under 
whidi  a  pruoner  ii  bdd  In  custodj  may  be  in- 
onlnd  into  under  a  writ  of  habeiu  eorptii  aa  af- 
Rctiiig  Uie  jurisdiction  o(  th«  court  which  or- 
dered nla  imprisoDiDeiit.  And  if  their  want  ol 
power  appearaon  the  face  of  the  record  of  his 
condemnation,  whether  Id  the  Indictment  or 
daewhere,  the  court  which  has  aothori^  to  ia- 
me  the  writ  ia bound  to leleaae  him.  SBoarlt 
SfOoldt  100  U.  8.  S71  [85: 717J. 
"■>,  wliile  wo  have  attempted  * '■— 


main  arnimeDtof  priacniera'  counael,  th&lCon- 
■reaa  had  no  power  to  ponlth  an  act  not  sned- 
ScaOr  intended  to  affect  the  election  of  a 


ber  01  Congress,  though  the  act  waa  donewlth 
»  felonious  intent,  and  that  if  It  lutd  sueh  power 
ft  baa  not  ezerdBed  It,  we  thoueht  It  not  neo- 
mini  J.  under  the  prindple  laia  down  In  St 
partt  Walkirtt,  to  Inouin  Into  the  soffidencr 
of  the  aUegadon  of  tne  more  minute  details  of 
the  offense  aa  charged  in  the  Indictment  We 
are  not  here  to  consider  it  aa  ona  demurrer  l)o- 
fore  trial.  But  dndlnK  that  the  district  court 
bad  a  general  Jurisdiction  of  this  class  of  of- 
fenses, we  proceed  no  further  in  the'ioqulries 
on  that  subject 

In  EiiparUl^kt.mV.  B.  SB  [33:7881  this 
question  was  TCry  ablj  reviewed  upon  all  the 
authorities.  The  case  of  Walkics  was  reaf- 
firmed, and  the  general  propoeitton  aononncod 
[TS9]  that  It  was  apparent  from  a  review  of  the  cases 
that  "where  the  prisoner  la  in  execution  upon 
a  coDTiciioo  the  writ  ought  not  lobe  issued,  or, 
if  issued,  the  prisoner  should  at  once  be  re- 
manded, if  the  court  below  had  JurisdictloD  of 
the  offense,  and  did  not  act  berood  the  powers 
oooterred  upon  It  *  •  •  The  alMrict  court  had 
plenary  Jurisdiction,  both  of  the  person,  the 
place,  the  cause,  and  everything  about  It  To 
review  the  deddon  of  that  court  by  means  of 
a  writ  of  haitas  cot^v*  would  be  to  convert 
Ibat  writ  into  a  mere  writ  of  error,  and  to  bb- 
sume  an  aiqwllate  power  which  has  uever  lieen 
conferred  upon  this  court"  3 

la  Bb  parte  Tarbmgh,  110  U.  B.  601  [38: 
S74]  the  subject  was  again  examined  vcn  full j. 
The  court  rdlerated  the  doctrine  that  ue  writ 
of  kdbea»  eorpm  cannot  be  converted  into  a  writ 
of  error  ^j  which  the  judsment  of  the  court 

■ —  t£e  aeQlence  can  oe  reviewed.     The 

that  court  had  jurisdlc- 
non  oi  UM  parn  sua  of  the  offense  for  which 
be  was  tried,  «nd  hunot  exceeded  its  powers  in 
the  •eotenoe  which  it  pronounced,  this  court  can 
inqaire  no  fnitba.  Thia  prindple  dispoaes  of 
the  afgnment  made  before  oi  on  the  Insuffl- 
Avaej  <tf  (he  Indictments  under  which  the  pria- 
onoa  in  this  CMe  were  tried.  Whether  the  in- 
dictment sets  forth  in  comprahenrive  terms  the 
offense  wUdi  the  statute  deecribea  andforUda, 
■ad  forirtdcbtt  preacribes a pnniabment,  la  in 
«rv7  caie  a  qpettlon  of  law,  which  must  uecee- 
aeri]^  bedewed  1)7  the  court  in  which  thecase 
origuatea,  ud  la  therefore  clearly  within  ita 


pnatng  the 
court  utere  i 


niBT  be  erroneooiw  but  if  10  It  is  an  error  of  law 
nuue  by  a  court  acting  within  Its  jorisdlctlon. 
wbldi  could  bec(»TcclFd  on  a  writ  of  error  If 
mcb  writ  waa  allowed,  bol  which  cannot  be 
looked  into  on  a  writ  of  habta*  e^i 
to  an  Inquiry  Into  the  ezlataDoe  of 
Ul  IF.  Bt 


on  the  part  of  that  court"    Oidng  Bx  partt 
Watkint  and  Jb  partt  Parkt,  mipra. 

We  cannot  betl«r  cloae  thla  opinion  than  by 
B  further  extract  from  thnt  of  the  court  in  £i 
porte7iH*TOUoA,p.8B6  [27B]:  "In  arepublican 
government,  like  ours,  where  patittcal  power  is  [TflAl 
reposed  in  representatives  of  the  entire  body  of 
the  people,  chosen  at  short  intervals  by  popu- 
larelectloDs,  the  temptations  to  control  tbes« 
elections  by  violence  and  by  corruption  Is  a 
constant  source  of  danger.  Buch  has  been  the 
history  of  all  republics,  and,  though  ours  bits 
been  comparatively  free  from  both  these  evila 
in  the  past,  no  lover  of  bis  country  can  shut  his 
eyes  lo  the  fear  of  future  danga  from  both 


Mr.  Jvttioe  Field,  dissenting 

The  petitioners  and  appellanu  wttrn  fQdlcted 
in  tbe  District  Court  of  the  United  State*  for 
the  District  of  Indiana  for  an  alleged  conspir- 
acy to  commit  an  oBenae  against  the  United 
Btotea,  and  were  convicted  and  sentenced  to 
pay  a  fine  and  be  imprisoned.  The  flne  of 
Bernhamer  was  ^1,000,  and  his  imprisonment 
was  for  one  year;  the  flne  of  Coy  was  $100  and 
hia  iniprisooment  was  for  eighteen  months. 
Tbe  offense  charged  was  that  the  accused  con- 
spired with  one  Perkins  to  Induce  the  inspec- 
tors of  an  election  held  in  Indiana,  in  Novem- 
ber, 1S86,  at  which  a  representative  Is  Con- 
gress was  voted  for,  to  omit  a  duty  imposed 
upon  tbem  by  tbe  laws  of  that  State,  to  safely 
keep  the  poll  lists  of  the  voters,  the  tally  pa- 
pers, and  the  cerilflcates  of  the  judges  of  elec- 
tion, until  they  were  delivered  to  the  clerk  of 
tbe  county,  or  to  Its  board  of  canvassers,  by 
whom  the  votes  wen  to  be  examined  and 
counted;  and,  to  effect  tbe  object  of  the  con- 
spirat7,  persuaded  the  Inspectors  to  deliver 
lliose  papers  to  persons  who  had  no  authority 
to  take  cnarge  of  tbem. 

On  this  appeal  we  can  onl  v  inquire  whether 
the  circuit  court  erred  in  r^einK  to  issue  the 
writ;  and  I  admit  in  determinkig  upon  tbe 
propriety  of  issuing  It,  the  sole  question  that 
court  could  consider  waa  whether  the  District 
Court  of  Indiana,  In  which  the  appellanta  were 
indicted,  tried  and  convicted,  hod  Jurisdiction 
of  tbe  offense  and  of  the  parties  accuaed,  and 
to  render  the  judgment  pronounced.  As  waa 
said  In  ExparUBUbM.  100  U.  S.  87S[3S:T1S]: 
"The  only  ground  on  which  this  court,  or  any 
court,  without  some  ipedal  tiatule  aatborizhig 
it,  will  give  release  on  AoAsu  oorpvt  to  a  pris- 
oner under  conviction  end  sentence  of  another 
court,  is  the  want  of  jurisdiction  In  anch  court 
over  the  person  or  the  cause,  or  some  other 
matter  rendering  Its  proceedings  void."  But 
that  this  court  and  the  drcoit  court  can  ezer- 
dse  Juriadictlon  by  habeai  earpu*,  tn  cases 
where  It  Ii  alleged  that  by  the  action  of  aa  In- 
ferior tribunal  a  dtlzen  of  the  United  States 
baa  been  unlawf  uUv  deprived  of  hla  personal 
liberty,  ta  well  etUUlshedi  and  tlu^  can  look 
Into  the  record  of  the  inferior  ctrart,  under 
whose  judgment  the  parties  are  reatrained  of 
their  liberty,  lo  ascertain  whether  It  had  jnrta- 
dlcUon  to  hold  and  try  them,  and  render  the 
judgment  If  it  appear  upon  such  exualna- 
S81 
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ttoD  that  the  ioferior  court  bad  Jurladictkm,  the 
furllier  consideration  of  the  cms  la  ended. 
The  writ  or  Aoiwu  eorpuM  cannot  he  made  to 
take  the  place  ot  a  writ  of  error,  so  as  to  au- 
thorize an  examination  into  an  j  alleged  errora 
of  tbeinferit^Gonrt  in  reaching  its  coQCludon. 
But  if  It  bad  DO  Joiladlctioa  orer  the  partlea 
or  of  the  oSenae  wtth  which  thef  are  charged, 
or  to  render  the  tudgment,  the  drcuit  court  and 
this  court  can  uitafere  and  dlsctiarge  them. 
The  broad  doctrine  laid  down  in  Siaaarte  Wat- 
kiru.  28  U.  S  8  Pet.  198  [7:660],  that  where 
no  revlsioo  bj  a  hislier  court  of  the  Judgment 
of  a  court  in  a  criminal  case  is  authorized,  aa- 
otfaer  court  will  not  inquire  Into  ila  Jurlsdiclton 
upon  habcM  eorput,  baa  been  nudlfled  by  fub- 
eequcnl  decisions. 
Aa  in  the  presetit  case  no  objection  was  made 


Jurtsdiclion  of  the  DUlrict  Court  of  ladiana 
over  tbe  persons  of  tbe  accused,  or  to  render 
the  Judgmeot  proDouuced,  If  the  offense  charg- 
ed was  oue  of  which  that  court  could  take  cog- 
nizance, the  sole  question  before  na  is  whether 
tbe  indictment  charges  an  offense  thus  cogniz- 
able. 

In  Bb  parU  Sidiold  and  lb  parU  OJarke,  100 
U.  8.  871.  899  m-.  717,  7151,  Tl  was  held  that 
Congress  bad  the  power  under  tbe  Couaiitullon 
to  adopt  the  laws  ot  tbe  States  respecting  tbe 
election  of  offlcora  of  the  States,  where  at  such 
election  a  member  of  Coocress  Is  to  be  roted 
for,  and  that  it  could  impose  a  punishment  for 
a  violation  of  sucL  lans.  This  was  held  in  tbe 
face  of  the  objection  that  It  was  not  compe- 
tent for  Conneas  to  punish  a  state  officer  for 
the  manner  In  which  he  discharged  the  duties 
Imposed  upon  him  Iij  the  laws  of  the  BUie; 
nor  to  make  the  exracise  of  its  punitive  power 
depend  upon  the  legialatfon  of  the  States.  But 
the  court  at  tbe  aametime  held  that  the  adop- 
tion b;  Congress  of  the  laws  of  the  State  onlj 
extended  so  far  as  the  electlou  concerned  repre- 
•entatives  in  Congreas.  Its  language  wasr 
"If,  for  Its  own  convenieDce,  a  State  sees  Qt  to 
elect  slate  and  county  offlceia  at  the  same  time, 
and  io  conjunction  with  the  election  of  repre- 
sentatives. Connea*  will  not  tberehy  be  de- 
prived of  the  rignt  to  make  regulations  in  ref- 
erence to  the  latter.  We  do  not  mean  to  say, 
however,  that  for  any  acta  of  offlcers  of  elec-. 
tlon,  having  exclualve  reference  to  tbe  election' 
of  state  or  county  offlcers,  they  will  be  amen- 
able to  federal  Jurisdiction;  nor  do  we  under- 
stand that  the  enactments  of  Congress  now 
under  considerution  have  any  application  to 
auch  acts."    P.  898  [725]. 

It  would  aeem,  therefore,  essential  In  sn  in- 
dfctment  presented  in  an  United  States  Court, 
for  an  offense  cognizable  by  that  court  under 
these  state  taws  that  it  sbould  aver  that  tbe 
violation  of  tbem  was  Intended  to  affect  the 
election  of  a  member  of  CnngrFss.  How  in- 
spectors of  election  or  other  officers  of  a  State 
may  conduct  tbe  elections,  so  far  aa  those  elec- 
tions relate  to  state  officers,  and  what  liability 
they  may  incur  in  such  cases  for  the  omission 
of  duties  imposed  upon  tbem  by  state  laws, 
«re  matters  entirely  within  the  cognizance  of  the 
Mate  tribunals.  A  violation  of  tbe  stale  laws 
as  to  the  election  of  persons  to  fill  slate  offices 
cannot  be  made  the  subject  ot  punishment  by 
•  federal  oonrt,  nor,  of  ooqim,  a  coDapiracy  to 


Induce  ftateofflcer*  to  violate  tboee  laws.  Tha 
Judicial  power  of  tbe  United  Statea  doea  uotez- 
tend  to  a  case  of  that  kind.  The  Constitution 
deflnea  and  llmlta  that  power.  It  declaiea  that 
the  power  sball  extend  to  cases  In  law  and 
equity  arising  under  the  Constitation,  the  lawa 
of  the  United  Statea,  and  Deatles  made  undet 
their  authority-,  to  cases  affecting  ambassadors, 
other  public  ministers,  and  consuls;  to  cases 
of  adoMralty  and  maritime  Jurisdiction,  and  to 
various  controvenles  to  which  the  United  [TSS! 
States  or  a  State  may  be  a  party,  or  between 
dtizens  of  different  Stales,  or  citizens  of  tba 
nme  State  claiming  lands  under  mnta  at 
different  States,  or  between  dtlEena  <S  a  State 
and  any  fordgn  State,  dtizens  or  subjecla. 
Whilst  the  Jodk^al  power  thus  deQaed  and 
limited  mav  be  applied  to  new  coses  as  tbev  arias 
under  tbe  Constitution  and  laws  of  tbe  United 
State*,  It  cannot  be  extended  by  Coneress  so  aa 
to  Include  cases  not  eaumeraled  in  that  iDstni- 
ment,  as  has  been  often  held  by  this  coun. 

The  indictment  in  this  case  charges  a  con- 
spiracy to  induce  certain  election  offlcers  ap- 
pointed under  tbe  lawa  ot  Indiana  to  commit* 
crime  against  the  United  Stales,  the  crime  be. 
log  the  alleged  omission  hy  them  to  perform 
certain  duties  impoeed  by  tbe  laws  of  Oie  State 
reapecting  elections.  But  It  contains  no  alle- 
gadon  that  tbe  alleged  conspiracy  was  to  affect 
ue  election  of  a  member  ot  Congress;  which, 
as  said  above,  appears  to  me  to  be  essential  to 
bring  the  offense  within  tbe  Jurisdiction  of  the 
court.  If  the  conspiracy  was  to  affect  tbe  elec- 
tion of  a  state  ofBcer,  no  offense  was  committed 
cognizable  In  the  District  Coun  of  the  United 
Statea.  If  It  had  any  other  object  than  to  af- 
fect tbe  election  of  a  member  of  Congreas,  it 
was  a  matter  exclusively  for  the  cognizance  ot 
the  state  oourta. 

In  several  States,  and  probably  in  a  majority 
of  tbem,  numerous  t^ceis,  ^aie,  county,  dty, 
and  village,  are  elected  at  the  same  time  with 
representatives  in  Congress;  and  according  to 
tbe  present  dedaloa  a  conspiracy  to  persuade 
tbe  offlcers  of  election  to  omit  ai^  duly  Im- 
posed upon  tbem  under  the  laws  of  the  Slate, 
though  designed  merely  to  affect  tbe  election 
of  an  inferior  ma^strate  of  a  village,  is  an  of- 
fense against  the  United  States,  punishable  in 
the  federal  courts.  Tfausobedienceto  thelawa 
of  the  State  In  mattera  of  even  local  offices,  if 
a  member  of  Congress  Is  voted  for  at  the  same 
election,  may  be  enforced  by  the  courts  of  the 
United  Slates,  Instead  of  by  the  proper  tribu- 
nals of  the  State  whose  lawa  have  been  violated.  __., 
I  am  not  able  to  assent  to  a  doctrine  which  \.^™*\ 
leads  to  ihlarceult.Bnd  gives  the  federal  court* 
power  to  Intermeddle  with  Uie  action  of  siato 
oIBclals  iu  an  election  for  local  offices  when- 
ever a  member  of  Congress  may  have  been 
voted  for  at  the  same  time.  I  agree  to  what  ia 
said  by  the  court  as  to  the  temptations  existing 
in  a  republican  govemmeiit,  where  pollticd 
power  Is  reposed  In  leoresenlatlves  ot  the  en tlru 
body  ot  tbe  people,  chosen  at  short  intervals 
by  popular  elections,  to  control  those  electiona 
by  violence  and  corruption.  But  I  do  not  per- 
ceive in  that  fact  any  reason  why  the  punish- 
ment of  fraud  committed  or  des&ned  at  state 
elections  for  state  offlcers  should  be  Innsf erred 
to  tbe  federal  courts.  The  Statae  m  as  modi 
Interested  In  guarding  agahut  taa^  at  (och 
1»D.  B. 
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tariadlcUon  to  fttford  tbe  means  of  compcUlag 
tlielr  rotomi  and  that  thU  obliKatloQ  coulU  Iw 
mforced  by  meuMofthe  writ  oi  habtai  corput 
u  tbe  court  tn  discbttrging  the  puty  abducted 
oonld  alio  direct  bis  return  to  tbe  Slate  from 
wblcb  be  was  taken,  or  bU  delivery  to  perwDS 
wbo  would  see  that  Its  order  In  Ibat  respect 
VBscanlcd  out. 

If  the  States  of  the  Union  were  possessed  of 
an  absolute  soTereign^,  Instead  of  a  limited 
one,  they  could  demand  of  each  olber  repara- 
tion for  an  unlawful  Invasion  of  their  lemtory 
and  tbe  snrrender  of  parties  abductfd,  and  of 
parties  committing  tbe  offense,  and  Id  case  of 
nfosal  to  comply  witb  tbe  demand,  could  re- 
sort to  reprisaU,  or  take  any  other  measures 
[7061  tbey  mlzbt  deem  necessary  as  redress  for  tbe 
past  ana  •ecuri^  for  tbe  fature.  But  the 
States  <^  tbe  Dnfon  we  not  absoluldy  sov- 
ereign. Tbelr  sovereignty  is  qualified  and  lim- 
ited bj  tbe  conditions  or  tbe  Federal  Consti- 
tution. They  cannot  declare  war  or  authorize 
reprisals  on  otber  Slates.  Their  ability  to  pre- 
vent tlie  forcible  abduction  of  persona  from 
tbelr  teoTltory  conslata  udely  in  tbeir  power  to 
punish  all  violations  of  their  criminal  laws  com- 
mitted within  it.  whether  by  tbcdr  own  dtlzena 
or  by  citizens  of  other  States. 

If^sucb  riolaton  have  escaped  from  tbe  Ju- 
risdiction of  tlie  BtaU  invaded,  tbeli  surrender 
can  be  secured  upon  proper  demand  on  the  ei- 
cGutive  of  the  State  to  which  they  have  fled. 
Tbe  surrender  of  tbe  fugitives  in  Bucb  cases,  to 
the  StAte  whose  laws  have  tieen  viol  at«d ,  is  the 
only  aid  provided  by  tbe  laws  of  the  United 
Slates  for  the  punisbment  of  depredations  and 
Tiolence  comnutled  In  one  State  by  Intruders 
and  lawless  bands  from  another  Biate.    Tbe 


tnerdy  provide  the  means  by  wtilch  their 
«nce  can  tMsecuredtn  case  thev  have  fled  irom 
lis  Justice.  No  mode  is  provided  by  which  a 
person  unlawfully  abducted  from  one  State  to 
another  can  be  leetored  to  tbe  State  from  which 
be  was  taken,  if  held  upon  any  process  of  law 
for  offenses  aig^nst  the  State  to  which  he  has 
been  carried.  If  not  thus  held  hecan,  likeany 
other  i^ison  wrongfully  deprived  of  bis  liberty, 
obtain  bU  release  on  hab«a»  eorptt*.  Whether 
Congress  might  not  provide  for  the  compulsory 
KslotRldon  to  tbe  Sijite  of  parties  wrongfully 
abducted  from  Its  territory  upon  applicailon  of 
the  partfes,  or  of  the  Slate,  and  whether  such 
pronsion  would  not  gready  tend  to  the  public 
peace  along  tbe  borders  of  tba  several  States, 
are  not  matters  for  present  consideration.  It 
b  auBldeot  now  that  no  means  for  auch  redress 
through  tbe  courta  of  tbe  United  States  have 
as  yet  Men  provided. 

The  abduction  of  Habon  by  Pbillipe  and  bis 
aids  was  made,  as  appears  from  tbe  return  of 
tbe  respondent  to  the  writ,  and  from  the  And- 
ings  of  the  court  below^  without  anywarrant 
or  authority  from  tbe  Governor  of  West  VIr 

finia.  It  b  true  that  PhiUIpe  was  appointed 
y  tbe  Oovemor  of  Kentucky  as  agent  of  tbe 
Hfui  Slate  to  receive  Mahon  upon  bis  surrender  on 
-  ^^'  tbe  requisition;  but  no  surrender  having  been 
made,  the  arrest  of  tlaboo  and  bis  abduction 
from  tbe  State  were  lawless  and  indefensible 
acta,  for  whidk  PhiUlps  and  his  aids  may 
Justly  be  punbbed  under  the  laws  of  West 
127  U.  S. 


Tlrslnla.  The  process  emanathtg  from  the 
Qovernor  of  Ecotucky  furnished  no  ground 
for  cliarging  any  complicity  on  tbe  part  of  that 
Slate  in  tbe  wrong  i£)ne  to  the  State  of  West 
Virginia. 

It  is  true,  also^jhat  the  accused  bad  tbe  right 
while  in  Weet  Virginia  of  insisting  that  he 
should  not  be  surrendered  to  tbe  Governor  of 
Kentucky  by  the  Governor  of  West  Yirglnta, 
except  in  pursuance  of  tbe  Acts  of  Congress, 
and  that  be  nas  entitled  to  release  from  any 
arrest  In  that  State  dot  made  In  accordance 
with  Ibem;  but  having  been  subsequently  ar- 
rested in  Kentucky  under  the  writs  issued  on 
the  indictments  against  him,  tbe  question  Is 
not  OS  to  the  validily  of  the  proceeding  ia 
West  Virginia,  but  as  to  the  legality  of  bis  de- 
tention In  Kentucky.  There  is  no  comity  be- 
tween tbe  Stutes  by  which  a  person  held  upon 
on  iodictmenl  for  a  criminal  offense  In  one 
State  can  be  turned  over  (o  the  authorities  of 
another,  though  abducted  from  Ihe  latler. 
U  there  were  any  such  comity,  its  enforcement 
would  not  be  a  matter  wiihio  the  jurisdiction 
of  the  courts  of  tbe  United  Slatea.  Bycomi^y 
nothing  more  is  meant  than  that  courtesy  on 
Ibe  part  of  one  State,  by  which,  wlibln  her  ter- 
ritory, the  laws  of  anolber  State  are  recognized 
and  enforced,  or  aoolher  State  is  assisted  In 
the  execution  of  her  laws.  From  its  nature 
tba  courts  of  tbe  United  States  cannot  compel 
its  Bierciae  when  It  is  retuseil;  It  ia  admissible 
only  upon  the  consent  of  the  Slate,  and  wfaen 
consistent  with  her  own  inieresls  and  policy. 
Bank  of  Auspula  v.  Bark.  88  U.  B.  13  Pet 
019,  530  [10: 274.  309];  Story,  Confl.  L,  g  80. 

The  only  question,  therefore,  presented  for 
OUT  determination  la  whether  a  person  indicted 
for  a  felony  In  one  Slate,  forcibly  abducted 
from  another  State  and  brought  to  the  State 
where  he  was Indiclod,  by  parties  octlne  with- 
out warrant  or  authority  of  law,  is  entitled  un- 
der the  Constitution  or  laws  of  the  United 
States,  to  release  from  detention  under  the  in- 
dictment by  reason  of  such  forcible  and  un- 
lawful abduction.  Section  7SS  of  the  Revised 
Statutes  declares  that  "the  writ  of  habeoM  cor- 
pus  shall  In  no  case  extend  to  a  prisoner  tn  jail, 
unless  where  hels  In  custody  under  or  by  color 
of  tbe  authority  of  the  United  Slates,  or  la 
committed  for  trial  before  some  court  thereof; 
or  IS  in  custody  for  an  act  done  or  omitted  in 
pursuance  of  a  law  of  tbe  United  States,  or  of 
an  order,  process,  or  decree  of  a  court  or  Judge 
thereof;  or  Is  In  custody  in  vMotion  of  the 
Constltntion  or  of  a  law  or  treaty  of  the  United 
States." 

To  bring  tbe  present  cose  within  tbe  temu 
of  this  section  It  Is  contended  that  the  deten- 
don  of  tbe  appellant  Is  in  violation  of  ihe  pro> 
visions  of  tbe  14th  Amendment  of  the  Consti- 
tution, that  "no  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or 
Immniilties  of  citizens  of  the  United  States, 
nor  shall  any  State  deprive  any  person  of  llf^ 
liberty  or  property,  without  due  process  of 
law;"  and  also  In  vfolaiion  of  the  clause  of  the 
Constitution  providing  for  the  extradition  of 
fugitives  of  Justice  from  one  State  to  another, 
and  tbe  laws  made  for  its  execution. 

As  to  the  14th  Amendment  It  is  dlfflcult  to 
perceive  in  what  way  It  bears  upon  the  subject. 
Assumbig  what  is  not  coaceded,  that  the  fugi- 
8SS  . 
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Uto  hu  a  lizfat  of  UTlnm  tn  West  Tlrgfula, 
tbe  Suie  orKentockf  bn  Maed  no  law 
which  infringes  apon  that  right  or  npon  any 
riflit  or  priTUegtt  or  [mmuiil^  vUcb  the  ao- 
ciued  can  clum  under  the  GonditutioD  of  the 
Onited  States.  Tbe  law  of  that  Stiite  which 
k  Miftwnd  is  a  law  for  tlK  punlibment  of  the 
crime  of  morder,  and  she  liaa  merdy  sought 
to  enforce  it  by  hv  officers  under  proccsi  exe- 
cuted witliin  W  territory.  She  did  not  au- 
tborizc  tlM  unlawful  ahduotion  of  the  prisoner 
from  West  Virginia. 

As  to  the  rcmoral  from  the  Btata  of  the  fugi- 
tive from  justice  id  a  way  other  than  that  which 
b  prvvided  by  the  second  section  of  the  fourth 
article  of  the  Coostitulion,  which  declares  that 
"a  pei»>n  charged  in  nay  State  with  treason, 
fdooy,  or  other  crime,  who  shall  See  from  jus- 
tice, and  be  found  In  another  State,  eball,  on 
demand  of  the  executive  autliority  of  the  State 
from  which  he  fled,  be  delivered  up,  to  be  re- 
moTod  to  (he  State  having  jurladiction  of  the 
crime,"  and  the  laws  paBsed  by  Congress  to 
carry  the  same  ioio  effect — it  Is  ijot  perceived 
bow  that  fact  coo  affect  Ills  detention  upon  a 
warrant  for  the  commission  of  a  ciims  mtbin 
the  State  to  which  be  is  carried.  Tbe  jurisdic- 
tion of  the  court  in  which  the  indictment  Is 
found  is  uot  impaired  by  tbe  manner  in  which 
the  accused  Is  brought  tiefoie  it.  There  are 
many  adjudications  to  this  purport  cited  by 
OounBcl  on  the  argument,  to  some  of  which  we 
will  refer. 

Tbe  first  of  these  is  that  of  Ee  parU  Beott,  9 
Bam.  &  C.  440.    There  it  app^red  that  tbe 

Caner,  who  bad  been  indicted  In  the  King's 
ch  for  perjury,  and  for  whose  apprehension 
ft  warrant  hao  been  issued,  was  arrested  by  tbe 
officer,  to  wbom  the  warrant  was  specially 
directed,  at  Brussels,  In  Belgium,  and  conveyed 
to  England.  A  rule  niii  was  then  obtained 
from  tbe  court  for  a  writ  of  habeat  corptu,  and 
the  question  of  ber  right  to  be  released  be- 
cause of  ber  illegal  arrest  In  a  fordgn  jurisdic- 
tion was  ftrgned  before  Lord  Tenlirden.  He 
held  that  where  a  party  charged  with  a  crime 
waa  found  in  the  country,  it  was  the  duty  of 
the  court  to  tske  care  that  be  should  lie  amen- 
able to  Justice,  and  it  coutd  not  consider  tbe 
circumstances  under  which  he  was  brought 
there,  and  that  if  tbe  act  complained  of  waa 
done  against  the  taw  of  ibe  foreign  country,  it 
was  for  tbM  country  to  vindicate  its  own  law, 
and  tbe  rule  was  discharged. 

The  next  case  is  that  of  Slat*  y.  amith, 
which  was  very  fuUy  and  elabotatelr  cMtsld- 
eted  by  the  Chancellor  and  tbe  Court  of  Appeals 
of  Soulb  Carolina.  1  Bailey,  288.  Tbough 
this  case  did  not  arise  upon  the  forrible  arrest 
In  another  Jurisdiction  ofihe  offender  to  answer 
an  Indictment,  but  to  answer  to  a  judgment, 
the  conditions  release  from  which  he  had  dis- 
regarded, tbe  principle  involved  was  the  same. 
Smilb  bad  been  convicted  of  stealing  a  slave 
and  sentenced  to  death.  He  was  paraooed  on 
condition  that  he  would  undergo  confinement 
durinc  a  dedgnated  period,  and  within  fifteen 
daysul^watasleavetbeSlateand  never  return. 
The  pardon  was  accepted,  and  the  prisoner  re- 
mained In  cooOnement  for  the  thne  prescribed, 
and  witbln  fifteen  days  afterwards  removed  to 
North  Carolina,  and  remained  there  some  years, 
when  he  returned  to  South  Carolina.  TheGor- 
2H 


emor  of  the  latter  State  then  Ismied  a  proclama- 
tion Btatinc  that  the  prisoner  was  In  the  Stale  in 
violation ofiho condition ofbls  pardon,  and  of- 
fering a  reward  for  his  arrest.  Smltb  after- 
wards returned  to  North  CarollDa,  where  be  was 
forcibly  seized  by  parties  from  South  Carolina, 
without  warrant  or  authority  from  any  officer 


was  moved  on  tbe  Rround 
that  his  arrest  in  Nortb  Carolina  was  illegal, 
and  bis  delentioo  equally  so.  The  motion  was 
refused  and  tbe  prisoner  remanded.  Tbo 
Chancellor  gave  great  coosiderotion  to  tbe  case, 
and  in  the  following  extract  from  bis  opinion 
furoifibes  an  answer  to  the  principal  objections 
urged  In  the  case  at  bar  to  tbe  detention  of  the 
q>pellant;  "Tbe  prisoner,"  said  the  Chancel- 
lor, "Is  charged  with  a  felonious  violation  of 
the  bws  of  this  State.  It  Is  answered,  that 
otber  persons  have  (Men  guilty.  In  relation  to 
him,  of  an  outrageous  violation  of  the  laws  of 
another  Btate,,Bnd  therefore  be  ought  be  dis- 
charged. I  perceive  no  connection  between 
the  premises  and  the  inference.  The  chief  ar- 
gnmeot  li  drawn  from  supposed  consequences, 
which  are  likely  to  follow,  t^  bringbg  our 
government  into  collislan  with  others.  This 
is  less  to  be  spprebeoded  among  the  Slates  of 
tbe  Union,  where  Ibe  Federal  Constitutioa 
makes  provision  for  a  satisfaction  of  a  violaieil 
jurisdiction.  But  suppose  the  cose  of  a  foreign 
State.  There  is  no  offense  In  trying  and,  if  ho 
i>e  guilty,  convicting  the  aubiect  of  a  foreign 
government  who  has  been  guilty  of  a  violation 
of  our  laws  within  oar  Jurisdiction.  Or,  if  he 
had  made  bis  escape  from  our  juriBdlction, 
and  by  any  accident  were  thrown  within  It 
again;  if  he  were  shipwrecked  on  our  coast,  or 
fraudnlently  Inducea  to  land,  by  a  representa- 
tion that  It  was  a  different  terrilorr,  with  a 
view  to  his  being  given  up  toprosecutioo;  there 
would  seem  to  be  no  reason  for  exempting  him 
from  responsibility  to  our  laws.  In  the  case 
we  are  considering,  tbe  prisoner  is  found  1b 
Jurisdiction,  in  cousequeuce  of  a  lawleaa 


tory.     Bi 

risdktion  might  be  made  for  other  purposes; 
and  it  would  not  be  in  the  powo'  oi  our  tri- 
bunals to  afford  satisfaction..  An  individual 
mi^t  be  kidnapped  and  brou^t  within  our 
temtoiT  for  the  purpose  of  extorting  money 
from  turn,  or  moraenne  him.  It  would  not 
seem  to  be  an  approprfiie  satisfaction  to  the 
injured  government  to  exempt  a  person  justly 
liable  to  punishment  under  oni  laws,  where 
we  have  no  means  of  giving  up  to  punishment 
those  who  have  vIolatM  Ua  laws.  But  there  U 
no  difficulty  among  the  Slates  of  tbe  Union. 
Upon  demand  by  the  State  of  North  Carolina, 
those  who  have  violated  its  laws  will  be  given 
up  to  punishment."    1  B^ey  (S,  C),  362. 

SutMequently  the  prisoner  was  brought  ba- 
ton tbe  presiding  judge  of  tbe  Court  of  Appeals 
of  the  State  to  answer  to  a  rule  to  show  cause 
why  his  original  sentence  should  not  be  exe- 
cuted and  a  date  fixed  tor  lila  execotioB.    "~ 
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diowed  tor  caow  that  he  had  nceived  aa  «x- 
•culive  pardon,  and  liad  perfmned  all  the  coo- 
ditlona  annazed  to  It,  except  the  one  which 
prohibited  hia  retnni  to  the  State,  which,  it  was 
anbndtled,  was  illegal  and  void.  And  lor 
further  cauae,  he  sDoned  that  he  had  been 
UleEally  airested  hi  North  CaioUna  and  brauffht 
vilTiia  the  Juriadlctioa  o(  thia  State  against  hIa 
own  consent,  and  It  was,  therefore,  iosiBted 
that  be  was  not  amenable  to  the  courts  of  South 
CJaroliaa,  but  was  entitled  to  be  aent  bach  to 
North  Carolina,  or  to  be  dischaiged,  and  raffl- 
cicni  time  allowed  him  to  retain  thither.    The 


Lis  decision  on  aubstuDtlallf  the  same  grouada, 
and,  among  Hiem.  tliat  he  was  entitled  to  be 
disdiarged  in  consequence  of  having  been 
Illegally  aneeted  in  North  Carolina  and  brought 
Into  the  Stale.  Upon  ihia  the  coort  said:  "Tlie 
pmmill  of  the  prisonerintoNorth Carolina  and 
nis  aneat  there  was  certain!  j  a  Tiolation  of  the 
soreteigutj  of  tiiat  State,  and  was  an  act  which 
cannot  De  commended.  But  that  wa«  not  the 
act  of  the  State,  but  of  afewof  Itadtlzeos,  for 
which  the  Constitution  of  the  United  States  baa 
provided  a  reparatfon.  Itgivea  the  Oovemor 
If  11]  of  that  State  the  riglit  to  demand  Ihem  of  the 
Qoremor  of  this,  and  imposee  on  the  iatlerthe 
obllgatioD  to  iiurender  them;  but  nntil  It  iaie- 
fusra  there  can  be  no  cause  of  complaint." 
And  the  motion  was  rafnsed. 

In  the  case  of  Slate  r.  Bnatter  the  aame 
doctrine  was  announced  b;  'Sm  Supreme  Court 
of  Vermont  T  Vt.  118.  There  it  appeared 
tbat  the  prisoner  charged  with  crime  nad  aS' 
caped  to  Canada  and  was  brought  back  against 
bia  will,  and  without  tlwo(msent<tf  the  anthts- 
Wes  of  that  Piorlsoe,  and  be  HnieAt  to  plead 
hIa  llltml  captnn  and  forcible  return  in  bar  of 
tbeindlctmant;  but  bis  q>plIc8tion  was  refused. 
Iba  court  obaerring  that  the  escape  of  the 
priaoner  into  Canada  did  not  purge  the  offense, 
BOT  oust  the  Jurisdiction  of  tbe  court,  and  he 


was  tnought  within  the  reach  of  Justice.  Said 
tbe  court:  "If  there  were  aaytlung  fmpfoper 
Ib  the  transaction  it  was  not  that  die  prisoner 
was  oilltled  to  protection  oo  hii  own  account 
The  Hlf^I^,  a  anf,  cootiaU  in  a  violation  of 
the  MtvereignQ'of  an  indqiendent  nation.  If 
that  nation  oomblalo  It  la  a  matter  which  con- 
onnathe  polWcal  lelatknu  of  tbe  twooountriea, 
md  in  that  aspect  ii  a  subleat  not  wltUn  Um 
consUlutional  poweii  of  this  ooon." 

In  male  ▼  Am  tbe  Supreme  Gcport  of  Iowa 
Oaclsted  tbe  aame  doctrine,  and  slated  the  dls- 
Unodon  between  dvll  and  criminal  cases  where 
tbe  partf  la  br  fimid  or  violence  broufht  wtthin 
tbe  Jonadtctfon  of  the  court.  91  Cnm,  407. 
Tbe  deloidants  were  diarged  with  larceny,  and 
wen  ancated  in  Ulsaouri  and  bronght  by  force 
and  agaloit  tbelr  will,  by  paniee  acUng  without 
aotboil^,  dlher  of  a  requisition  from  tbe  Qov- 
enor  or  otherwise,  to  Iowa,  where  an  indict- 
meat  against  them  had  been  found.  In  Iowa 
the;  were  rearrealed,  and  turned  over  to  the 
druautboritlea  tor  detention  and  Uial.  It  was 
contended  that  thcdr  aneat  was  in  violation  of 
law:  that  thej  were  brought  within  the  Juris- 
dietloa  of  tbe  Stale  bytraud  and  violence;  that 
oomltT  to  <t  ii*tc  State  and  a  J)ui  appreciation 
U7D.8. 


of  the  rights  of  the  dittxcn,  nnd  a  dne  regard 
to  the  Integrity  of  the  law,  demaudetl  that  the 
court  should  under  such  circumstances  refuse  ITISI 
its  aid;  and  that  then  could  be  no  rightful  ex- 
ercise of  Jurisdiction  over  the  parties  thua  ar- 
rested. But  the  court  answerea  that  "the  lia- 
bility of  tbe  parties  arresting  than  (the  defend 


Iowa,  it  was  punishable  here,  and  an  indict- 
ment could  have  been  found  without  reference 
to  the  arrest  There  is  no  fair  analogy  between 
dvU  and  criminal  cases  in  this  iMpect  In  the 
one  (dvH),  tbe  party  invoking  tbe  aid  of  the 
court  Is  jfullty  of  fraud  or  violence  in  bringing 
the  defendant  or  his  property  within  the  Juris- 
diction of  tbe  court.  In  tlie  other  (crindnal), 
the  people,  the  State,  is  guUtj  of  no  wrong. 
Tbe  officers  of  the  law  take  the  requlrite  pro- 
cess, find  tbe  prisoneia  cbaned  witbui  ttie  Juris- 
diction, and  this,  too,  wi£ont  force,  wrong, 
(nnd,  Qt  violence  on  Uie  part  of  any  agent  ot 
the  Stale  or  officer  tberet^  And  it  can  make 
no  difference  whether  tbe  illegal  arrest  wa» 
madeioanotherState  or  another  government." 
Other  cases  might  be  died  from  the  ststo 
conrta  holding  siidlar  views.    There  is  Indeed 


present  case  is  asked,  namely,  that  his  fordble 


abduction  from  anotiier  State,  and  conveyance 

hMdinc 

him,  is  no  objection  to  bis  detention  and  triu 


within  the  Jurisdiction  of  tbe  court  b 


for  the  offense  charged.  They  all  proceed  up- 
on the  oib^otts  ground  that  the  offender  aninst 
tbe  law  of  tbe  State  Is  not  relieved  from  Uaolllty 
because  of  personal  injnrlea  received  from  pri- 
vate part  lea,  or  because  of  indignitiea  committed 
against  another  State.  It  would  Indeed  be  a 
strange  condnsion,  if  a  party  charged  with  a 
criminal  offenae  eonid  be  ennised  from  aoawer- 
Ing  lo  the  government  whose  laws  he  had  vio- 
lated because  other  parties  bad  done  vlolenoe  to 
him,  and  also  committed  antdlenia  against  tba 
laws  of  another  State. 

The  case  of  Ser  v.  iOtMA,  decided  by  this 
court,  110  U  S.  487[S0:4ei].  has  a  direct bear- 
'~g  upon  the  question  presented  here,  whether 

lorclble  and  illegal  capture  in  another  Stale 
Is  in  violation  of  any  rights  secured  by  the  rTin 
Constitution  and  lawsofOe  United  States,  bi  ^  ' 
Ibat  case  it  ^ipeared  that  Eet  was  indicted  in 
Oook  Coan^,  lUinoia,  (or  embeailement  and 
larceny.  He  fied  tbe  country  and  went  to  Peru. 
Proceedings  were  instituted  for  bis  eztnditlon 
under  the  trea^  between  that  ooontry  and  tbe 
United  Stales,  and  application  was  made  by 
onr  government  for  hli  surrender,  and  a  war- 
rant waa  issued  by  tbe  PreeidBOt,  directed  to 
one  Julian,  as  messenger,  to  receive  him  from 
tbe  authorities  of  Peru,  upon  hia  surrender, 
and  to  bring  him  to  the  tinlted  SUtea    Julian 


harbor  of  CaUao,  kept  him  a  dose  prisoner 
until  the  airiva]  of  that  vesael  at  Hoooliila,  Id 
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ihc  Bavdiu  Idudi,  where,  ftfMr  Mma  deten- 
tion, he  waB  conveyed  In  the  same  forcible 
oianner  on  board  anotber  Tceeet,  la  wbtch  he 
waa  carried  a  prisoner  to  San  Frandaco,  Call- 
fortii.1.  Before  Lis  arrival  in  that  Stale  the 
iQoveiDor  of  Illiaoia  bod  made  a  requlaltloo  oa 
(be  QoTemor  of  California,  under  the  lawa  of 
the  United  States,  for  his  delivery  as  a  furtive 
from  Justice.  '~The  Qoveraor  of  California  or 
Gordlnglj  made  an  order  for  hla  aurreoder  lo 
person  appointed  b;  the  Governor  of  lltinoia 
to  receive  him  and  take  him  to  the  latter  Stat«. 
On  hia  arrival  at  Ban  Francisco  he  was  imme 
dlatelv  placed  in  thecuatodjof  this  agent,  who 

took  nim  to  Cook  County,  where  the  pn 

of  the  criminal  cotirl  was  served  uponbhn, 
be  was  held  to  answer  the  indiclment.  Ue 
then  sued  out  a  writ  ot  Aabetu  eorpii$  before  the 
CIrcQit  Court  of  the  State,  contending  that  bis 
arrest  and  deportation  from  Peiu  was  a  viola- 
tion of  the  treaty  between  that  govemmeDt  and 
ours,  and  thai  conaoquently  his  (nbeequent  de- 
tention under  the  process  of  the  state  court  was 
unlawful.  The  circuit  courtTemanded  him  to 
iall,  holding  that  whatever  illegality  might 
have  attended  his  arrest  it  could  not  affect  the 
turiediction  of  the  court,  or  release  him  from 
liability  to  the  State  whose  lawa  be  had  violated. 
He  then  applied  to  the  Circuit  Court  of  the 
United  Biaiea  for  a  writ  of  habeat  eonus,  ask- 
ing his  release  upon  the  same  ground;  but  the 
court  refused  it,  holding  that  it  was  not  compe- 
tent tolooklnto  the  circumstances  under  which 
the  capture  and  the  transfer  of  the  prisouer 
from  Peru  to  the  United  States  were  made,  nor 
to  free  him  from  the  <?0Dsequencee  of  the  taw- 
fol  process  wliich  had  IjeeD  served  upon  bim 
lor  the  offense  which  he  waa  chari^  with  hav- 
ing committed  In  the  State  of  lilioois.  When 
Arraigned  on  the  indlclmcot  in  the  trial  court 
be  raised  similar  qucsUona  on  a  plea  in  abate- 
ment, which  was  held  bad  OD  demurrer;  and 
«frer  conviction  he  Carried  the  case  on  a  writ  ot 
«rror  to  the  Supreme  Court  of  the  State,  when 
the  same  conclusion  was  reached,  and  the  judg- 
ment against  him  (Taa  alDrmed.  He  then 
brought  the  case  to  this  court,  wbereit  was  con- 
tended that  under  ihc  treaty  of  extradition  with 
Peru,  he  had  acquired  by  his  residence  in  that 
onintiy  a  right  of  asylum— a  right  to  be  free 
from  moleBtation  for  the  crime  committed  in 
QUnoia— <t  ri^t  that  he  should  be  forcibly  re- 
moved from  Peru  to  the  Stale  of  Illinois  only 
in  accordance  with  the  provisiona  of  Ihe  treaty, 
and  that  thia  right  was  one  which  he  could  as- 
sert Id  the  couru  trf  the  United  Btatea.  Bu' 
(be  court  answered  that  there  was  no  language 
in  the  treaty  on  the  subject  of  extradition 
which  said  in  lerma  that  a  parQr  fleeing  from 
the  United  Slates  to  cscoi^e  puniahmeiit  for  a 
crime  became  thereby  entitled  to  an  asylum  In 
the  country  to  which  be  bad  fled;  that  it  could 
act  brdoubted  that  the  QoTeniroeDt  of  Peru 
might,  ot  its  own  accord,  without  any  demand 
from  the  United  Slates,  hav«  Burreodered  Eer 
to  an  agent  of  IlUoois,  and  that  such  suneoder 
would  hare  been  valid  within  Peru;  (bat  it 
ijould  not,  therefore,  be  claimed,  cither  by  the 
(erms  of  the  treaty  or  by  implicalion,  that  there 
was  given  to  a  fugitive  from  justice  in  one  of 
those  countriea  auy  right  to  remain  and  redde 
in  the  other;  and  that  if  the  right  of  asylum 
meant  anything  it  meant  that 


So  in  thla  caae,  it  la  contended  that,  because 
under  the  Conatltutlon  and  laws  of  the  Unltetl 
Statea  a  fugitive  from  Justice  bom  one  Stale 
to  another  can  be  surrendered  to  the  Siaie 
where  the  crime  was  committed,  upon  proper 
proceedinga  takeu,  he  has  tbe  right  of  asylum  i-^k) 
in  the  State  to  which  be  has  fled,  unless  removed  ^ 
In  conformity  with  such  proceedings,  and  that 
this  rii;bt  can  be  enforced  In  the  courts  of  the 
United  Slatea.  But  tbe  plain  answer  to  thia 
contcDtiou  is  that  the  laws  of  the  United  States 
do  not  rccogniEe  any  such  right  of  asylum,  as 
is  here  claimed,  on  lie  pari  of  a  f ugitfve  from 

tjstice  in  any  State  to  which  he  has  fled;  nor 
Bve  they,  as  already  staled,  made  any  provi- 
sion for  the  return  of  partiea  who,  by  violence 
and  without  lawful  aulhori^,  have  been  ab-  ■ 
ducted  from  a  State.  There  is,  therefore,  no 
autbori^  in  the  courts  of  the  United  Slates  to 
act  upon  any  such  alleged  right  In  Ker  v. 
jiliTuki  the  court  said  that  the  question  of  how 
far   the  fordble  seizure  of  the  defendant  In  i 

another  country,  and  his  conveyance  by  vio-  i 

lence,  force,  or  fraud  to  this  country  could  be 
made  availiible  lo  resist  trial  in  the  atate  court 
for  the  oftenae  charged  upon  him,  was  one 
whiiji  it  did  not  feel  called  upon  to  decide,  for 
in  that  transaction  it  did  not  see  that  the  Con- 
stitution, ot  laws,  or  treaties  of  the  United 
Staieeguaranteedtohtm  any  protection.'    So  in 


which  the  defendant  was  brouj^t  from  another 
Slate,  no  rlgbLaecured  under  tbe  CoDsdlntioa 
or  laws  of  iht.  Uuiled  States,  was  violated  by 
hla  arrest  la  Kentucky,  aikd  imprisoument  there, 
upon  ihe  indictments  found  agalu*  bim  for 
murder  In  that  State. 

It  follow  that  the  jvdgmnt  ef  tht  wurt  balom 
mutt  bt  ajftrmtd, 

Mr.  Ji/KiM  Br»dleTi  dissenting: 
I  dissent  from  the  judgment  of  the  court  Id 
this  case.    In  my  opinion  the  writ  of  habea* 


States,  and  is  detained  there  ta  contlDoed  rio- 
latioo  thereof.  It  is  true,  he  is  charged  with 
having  committed  a  crime  In  Eentucky.  Bui  {71(1 
tbe  Constitution  proyldea  a  peaceable  lemedy 
for  procuring  the  surrender  of  petMOSCharKed 
with  crime  and  fleeing  Into  another  State.  This 
provlsioD  of  tbe  Couitliutloii  has  two  objecta: 
the  procuring  ponesrion  of  the  oSeodar,  and 
the  prevention  of  irritation  butweeu  the  States, 
wbtch  n^ht  arise  from  giving  •aylom  to  each 
other's  crimlnala,  and  from  violently  invadiiig 
each  other'a  territory  to  capture  them.  It 
clearly  Implies  ihat  there  shall  be  no  reeort  to 
force  for  tills  purpose.  The  Constitution  has 
abrogated,  and  the  States  have  surrendered,  all 
right  to  obtain  redress  from  eatdi  other  by  force 
The  Constitution  was  made  to  "eetabllsh  Jus- 
tice" and  "iitsure  domestic  tranquilli^;"  and  to 
attain  this  end  as  between  the  States  them- 
selves, tbe  Judicial  power  was  extended  "to 
1.,  between  two  or  mora  States,"  and 


even  fugitives  from  service.  This  mauif est  care 
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of  ootUM,  wlut  ii 
6UIM  te  unconsiituttonKl  for  Ib^dtlzeiu.  It 
b  undonbudJT  true  Uut  ooCHioiial  inslancca  of 
unlawful  abdoctioii  of  a  criminal  from  one 
Slate  to  another  for  trial  b&ve  been  winked  at; 
and  it  baa  been  bdd  to  be  oo  defeDM  for  the 
piiaoner  on  hi>  trial.  Buch  precedeote  are 
founded  on  those  wlilcb  have  arisen  where  a 
criminal  has  been  stized  in  one  countnr  and 
fordblj  taken  to  another  for  lilal,  hi  tbe  ab- 
tcDce  of  anjr  lnteniall(»al  treatj  of  extradition. 
It  is  obrlooa  that  such  casee  Btand  on  a  vei^ 
different  ground.  It  1b  there  a  quesUtti  be- 
tween iodepeadent  uatlona  bound  by  no  lies  of 
mutual  oljli^tion  on  the  subject,  and  at  llber^ 
u>  adopt  «ucta  means  of  redress  and  retaliation 
tn  ihev  please.  But  where  an  extradition 
treatj  does  exlM,  and  a  criminal  has  been  de- 
livered up  under  it,  be  cannot,  nitliout  viola- 
ling  the  trean,  be  tried  for  any  other  crime  but 
thai  for  which  be  waa  delivered  up.  (7.  8.  v. 
^lueAer,  IISU.  B.407[80:425].  Thlsshows 
that,  even  when  rightfully  obtained  for  onr  -* 
fense,  be  cannot  be  prosecuted  for  another, 
is  true  tliat  in  the  tame  volume  Is  found  the 
ITIV]  case  of  £«r  T.  ItUnou,  Id.  4BT  [80: 431]  in 
which  it  WHS  held  not  to  be  a  good  plea  to  an 
indictment,  that  the  priwjner  was  kidnapped 
from  Peru,  with  which  country  we  baa  an 
exiraditloD  treaty.  But  this  was  because,  as 
before  said,  the  prisoner  himself  cannot  set  up 
the  mode  of  his  capture  by  way  of  deTense,  it 
the  State  from  which  be  was  abdncted  makes 


which  Hahon  was  abducied  has  interposed, 
only  by  a  formal  demand  for  his  rwtoration, 
but  by  suing  out  a  AoAmu  e(/rput.    Perhaps  ibe 
writ  might  nave  been  sued  out  ol  this  court, 
Ibe  controversy  bad  come  to  be  a 


by  reiaining  the  victim,  and  refusing  U>  restore 
lilm  on  demand.  The  State  of  West  Virginia, 
however,  has  elected,  as  she  might  do,  to  have 
the  writ  directed  only  to  the  person  holding 
Uahon  In  custody.  I  take  this  to  be  a  legal 
and  apt  remedy  to  settle  the  case  by  peaceable 
judicial  means. 

A  requisition  would  notapply.  ThatUpro- 
vided  for  the  extradition  of  fugitives  from  jus- 
tice. It  would  apply  for  Ibe  delivery  up  of  the 
kidnappers,  but  got  for  the  restoration  of  their 
victim.  It  is  a  special  conatitulional  remedy, 
addressed  by  the  executive  of  one  Stale  to  the 
executive  of  another,  imposing  a  constitutional 
duty  of  extradition  when  properly  made  in  a 
proper  case.  But  the  present  case  is  a  different 
one.  It  is  not  the  surrender  of  a  fugitive  from 
justice  which  is  sought,  but  the  surrender  of  a 
citizen  uncouBtitutlonally  abducted  and  held  in 
custody.  Theremust  besomeremedyforauch 
a  wrong.  It  caimot  be  that  tbe  States,  in  aur- 
teodering  their  right  of  obtaining  redress  by 
military  force  and  reprisals,  have  no  remedy 
whatever.  It  was  suggested  by  counsel  thu 
Ihe  Stals  of  West  Vh-f^ia  might  sue  tbe  State 
of  Evtnoky  for  damsges.  This  suggestion 
couU  not  lutva  been  seriously  made.  Mo;  the 
nmedy  adopted  was  tbe  proper  one.  Sabeat 
U7  V.  8.  U.  8..  Book  8S.  1» 


most  salutary  one.  It  b  caloilated  to  allay 
strife  and  Irritation  between  the  StaUs  tnr  m- 
curlng  a  Judicial  and  peaceful  decision  of  the 
controvert. 

But  it  is  contended  that,  althourii  It  m^  be 
within  the  spirit  of  the  Constllutlon,  It  Is  not 
within  its  letlar,  and  special  legislation  is  neo- 
esaary  to  enable  the  courts  or  Judges  to  issue  a 
habmueerpui.  I  do  not  think  that  tbe  conclu- 
sion fotlowa.  Congress,  from  the  begitiaing, 
clothed  the  courts  and  Judge*  of  the  Dniled 
Btatee  with  the  general  power  to  issue  writs  of 
Aabea*  wrpus;  with  the  restriction,  at  first,  not 
to  extend  to  prlsooeis  injall,  tuleM  In  ooatody 
under  authority  of  the  Uiiited  States,  etc.  But 
in  1888,  1843,  and  1807  this  restriction  wai 
modifled,  and  by  tbe  last  Act  removed  allo; 
getber  '  'In  all  cases  where  any  person  may  be 
restrained  of  his  or  her  liberty.  In  violation  ol 
the  Constitution,  or  of  any  treaty  or  law  of  tbt 
tJDlted  Stales."  14 Stat,  at L. 885.  Rev.Stat. 
sec.  768.  AiiAmBBtpan»F)>rJei,mX!.S.lS. 
3a  m:  787,  TSq,  where  tbe  reference  to  14  BUt 
at  t.  should  bo  p.  886  Instead  of  p.  44.  This 
is  legislation  enough.  A  cittien  of  West  Vir- 
ginia is  derived  of  bis  liberty  contrary  to  the 
Constitution  and  laws  of  the  United  States. 
The  exigeni^  has  arisen  In  which  the  law  ap- 

Sliea;  and  it  the  party  himself  ia  precluded 
Mm  seitlug  up  bis  wrongful  abduction  as  a 
defense  to  an  indictment,  and  perhaps  pro- 
eluded  fromdemaDdingblsdlschargeon  AoAaiu 
corpui,  his  State  has  intervened  for  bis  proteo- 
tion,  and  has  sued  out  the  writ.  But  I  think 
tbat  hia  own  application  for  tbe  writ  is  well 
grounded.  He  u  not  in  the  siltiation  of  acrlm- 
inal  who  has  been  abducied  frqm^a  State  wiiich 
takes  no  Interest  in  hia  case. 


instance 
„  that  of  tbe  State. 

This  court  does  not  hesitate,  on  tbe  plea  of 
inauffldent  legislation,  to  issue  Ihe  writ  of 
AaUat  corfu»  as  an  appellate  remedy  wherever 
adtizen  is  deprived  of  hia  liberty  In  violaiion 
of  tbe  Constitution  or  laws  of  the  United  States, 
and  is  refused  a  discharge  by  other  tribunals, 
and  basnootherremedy.  See  E>r  parte Hoj/oII, 
liaD.  S.  181  [38:690];  Bi  porta  BoyaU,  117 
U.  8.S41  [88:868]. 

I  think  that  tbeludgment  of  the  drcuit  court 
should  be  reversed,  and  the  prisoner  restored 
lo  his  liberty,  with  permission  to  return  to  the 
State  of  West  Virginia. 

I  am  authorized  to  sa;  that  Mr.  Juttiet  Hwr- 
lita  concurs  in  tbla  opinion. 


ERHAlfOE  DB  ST.  ROHES,  Appt., 

LEVEB   BTBAM   COTTON-PRESS   COH- 
PAHT. 

Res  Judicata— t^oMIi'fv  ^oorpaniNm  fir  Ututng 
ttoek  lo  a  wrong  party— pn»aiptuM—u«4»- 
Urrapted  period. 

(Bee  B.  a  Baporterl  ed.  St4-BLJ 
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EraoD^stook.  and  Inuado^UflaatMtbenfor 
id  partr.wlio  hat  pnrotaaaed  It  from  ono 
■utboSM  (0  adl  It,  tba  trne  owner  It  not  be 
to  punoo  mob  iiiiIiiIiiiki  but  mar  oU  din 
upontlMOOipotatlontodolilmJiuUoebrrei  'i 
bliitook  CK'  parlDc  Um  foi  Ha  value. 

8.  In  an  aotlon  for  that  purpoae.  the  oorpon 
oaiiDOt  itit  OD  tlie  preeertptiOD  of  three  rean 
tablllhedl^llieCodeotLoukiBnalnreBBril  to 
BOslOD  of  a  movable.  It  teenu  Uiat  tbe  preei 
tioD  of  ten  yaan  appUea  In  tuoh  SMta,  to  ra 


(arrupteit 

tain  Drouffnt  lor  urn  aiTioenoi  In  tacb 

oauk  tlie  dafenae  otprcBoriPtloil  talla. 

[No.  189.1 
Arguei  Jan.  to,  1888.    DeeOed  May  H,  1888. 

APPEAL  from  b  decree  of  the  Circuit  Court 
of  the  ITnited  Btotes  for  tbe  Eastern  Dis- 
trict of  IiOuiaiaoB,  disniiasiDg  a  suit  to  compel 
defendant,  the  Levee  Steam  Cotton-Press  Com- 
paoy,  to  ijsue  lo  complainant  a  certificate  for 
■liarea  of  its  capital  stock 'n'blclivere  unlawful- 
ly canceled  and  tmnaferred  to  other  parties,  and 
to  recover  tbe  dividend!.    Beverted. 
The  facts  are  fully  stated  in  the  opiuion. 
Mr.  Ch»rle*  Loaqa«,  for  appellant 
Mr.  Wn.  A.  H»iirr.  Jut.  Atty-Qen.,  for 
appellee. 


This  U  a  suit  In  egnitf  Instittiled  in  the 
i  of  December,  1882.  by 
pellaot,  as  heir  of  her  mother  aud  brothers. 


below  on  the  9th  ol 


!.  by  theap- 


against  the  appellee,  to  compel  the  latter  __ 
issue  to  the  appellant  a  certificate  for  sixty-sis 
shares  of  lis  capital  stock,  nhlch  are  charged 
to  have  been  uidawfully  canceled  and  tr&ns- 
[61(11  ferred  to  other  parties  mtbout  authority;  and 
to  recover  the  dividends  on  said  stock  since  the 
year  18B8.  The  bill  lUtei  (hat  in  1845  the  com- 
plainant's mother,  widow  de  St.  Homes,  be- 
came tbe  owner  ofsaiddity-slz  shares  of  slock, 
and  received  two  certiflcaies  therefor,  one  for 
fortythree  shares  and  the  other  for  tirenty- 
three  shares;  hutthaton  tbeS&thof  July,  18^, 
the  defendant,  without  authority  from  the 
widow  de  St.  Bomes,  by  mbtake  tod  in  fraud 
of  her  rights,  cancded  Mid  certiflcales,  and 
haj  ever  dnce  refused  to  recognize  her,  her 
heirs  or  assigns,  aa  the  owners  £enofi  Uiat  In 
leSI  Madame  de  8t.  Homes  sued  the  Companv 
fof  the  dividends  accrulUK  on  said  stock,  and, 
by  Judgment  rendered  in  Jane,  1808,  recovered 
the  dlAdends  for  1848,  1840,  1863,  and  1853; 
that  in  April,  18T6,  the  present  complainant,  as 
owner  of  s^  shares,  mstltnted  a  suit  in  tbe 
Superior  District  Courtof  New  Orleans  against 
tbe  appellee,  wUch  was  ended  by  a  nonsuit  In 
1882.  Tbe  UU  tben  states  the  amount  of  divi- 
dends declared  by  tbe  defendant  dnce  1858,  and 
pr«ra  relid  as  above  stated. 

The  defendant,  in  its  answer,  admits  that  tbe 
widow  de  St.  Romea  was  owner  of  stock  horn 
184S  to  18S8i  but  that  she  transferred  the  same 


agent  was  Ptene  Devergea,  who  *cted  as  ber 
attomeiyhi  fact  in  the  managemeDt  of  herhusl- 
"if  '"''  "'■"7  yea™,  being  beld  out  by  her  to 
'he  commiml^  as  such,  with  power  to  dlspoee 


of  her  proper^;  that  tLeatock  in  question  waa 
■old  by  Devergea,  as  the  widow's  sgent  and  at- 
torney In  fact,  to  one  Cohen  on  tbe  day  men- 
tioned, and  transferred  to  him  on  tbe  books  of 
tbe  Company:  and  from  that  time  Cohen  and 
those  claiming  under  him  have  been  in  possee- 
sioD  of  said  stock,  with  right  to  all  dividends; 
that  to  efFcct  the  sale  of  the  stock  the  widow 
de  St  Romea  delivered  her  certiflcalea  of  stock 
to  her  said  agent,  and  be  eurrendered  them  to 
the  defendant,  and  new  ccrliScates  were  is- 
sued to  the  purchaser.  The  answer  further 
stales  thai  the  books  and  papers  of  the  defend- 
ant were  destroyed  by  fire  in  1859,  and  that  iU 
secretary,  who  siipenntended  the  transfers  of 
Its  stock,  and  Deverges.  have  both  been  dend 
many  years,  and  that  tbe  widow  never  assumtd 
to  iHseTt  any  claim  lo  the  stock,  until  the  ["'I' 
suit  brought V  ber  In  1861;  It  slates  Ibal  Col:cn 
sold  tbe  slily-siz  shares  to  Pcschier  AForsiall, 
who  sold  them  to  A.  &  M.  Heine,  who  trans- 
ferred them  to  one  H.  Gaily,  the  present  owner. 
and  that  these  persons  have  successively  owned 
and  possessed  said  stock  in  good  faltb,  by  just 
title,  and  received  the  dividends  thereon  to  the 
present  time.  The  answer  eels  up  the  prescrip- 
tion of  three  years  and  of  ten  years.  It  fur- 
ther stales  that  lo  1871  the  widow dc  Si.  Rome* 
instituted  suitin  the  Superior  District  Court  of 
the  Parish  of  New  Orleans  against  the  defend- 
ant and  the  tben  owners  of  the  slock,  boldinc 
under  said  sale  to  Cohen,  and  claimed  said 
slock  and  the  dividends  n'hich  accrued  after 
1854,  which  suit  was  finally  decided  by  the 
Supreme  Court  of  IiOuiBiaDa  In  March,  1879; 
ana,  although  the  widow  attempted,  before  the 
decision  was  announced,  lo  wltbdraw  tbe  suit 
(tben  on  appeal)  on  tbe  pretense  of  an  assign- 
ment of  ber  interest  therein  to  ber  son  Eugene, 
in  November.  1807,  tbe  oourt,  under  article 
901  of  tbe  Code  of  Practice,  refused  to  dismiss 
tbe  case  on  that  account,  and  nve  Judgment 
agaion  the  said  widow  de  St.  Romes  on  tbe 
ground  of  prescription.  The  answer  sets  up 
Ibis  judgment  as  ra  judicata  in  defense  to  tbe 
present  suit  The  answer  further  states  that  in 
April,  1876,  the  present  complainant  instituted 
suit  against  the  defendant  io  ue  Superior  Oourt 
for  tbe  Parish  of  New  Orleans,  dalmlng  the 
shares  and  dividends  now  sued  for;  which  suit 
was  finally  dismissed  for  want  of  proper  par- 
ties; tbe  aosner  claims  that  this  decision  tdso 
makes  the  case  rei  judicata,  and  precludes  the 
compIainaDt  from  a  recovery  In  this  suit  Some 
further  supplemental  pleadings  were  filed  in 
tbe  ca*^  but  they  need  not  be  stated  ben. 

The  materia  questions  ate:  (1)  whether  the 
matter  In  controversy  Is  n«,y«iJMifa/  (2)  wheth- 
er Uie  suit  is  defective  tor  want  of  jvoper  par- 
ties; (3)  whether  the  claim  Is  prescribed;  and 
(4)  if  none  of  these  defenses  car- be  matntuned, 
whether  the  stock  was  transferred  by  authori^ 
of  Madame  de  St.  Romes. 

The  first  question  requires  us  to  direct  our 
attention  to  thesults  that  were  brought  against 
tbe  defendant  io  relation  lo  the  stock  and  ite 
dividends.  The  first  suit  was  commenced  la 
January,  1861,  and  lermlnsted  by  tbe  judgment 
of  the  Supreme  Courtof  Louisiuiain  January, 
1868.  It  was  brought  by  Madame  de  St  Roinei 
against  the  defendaDl  to  recover  tbe  dlvideoda 
for  tbe  years  1846,  1849.  ISIH,  1858.  and  to  be 
recognized  aa  holder  and  owner  of  tbe  stock 
1B7  I',  is  . 
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ei4-«ai 


dDce  1808  and  enllUed  to  an  dlridanda  declared 
tbtfwu  aliioe  that  tfane,  wHb  Judgmeot  for  the 
•ante;  or.  Id  defoult  of  p^meot  of  said  dM- 
dei^i^  jadj^ent  for  the  value  of  the  BhareB  and 
iDtcTcat  theraoD  from  1858.  The  court  gave 
judgmeot  In  the  plaiDtifTa  favor  tor  the  olvi- 
d^ds  of  1846, 1849,  ISSS.  1808,  which  accrued 
before  the  traocfer  of  the  stock,  not  being  sat- 
ined of  Devtxgeif  authority  to  collect  them; 
bat  aa  the  allegM  transfeiee  of  the  stock  was 
not  a  partf  to  the  ault,  it  was  held  that  the 
plaintiff  coold  not  be  justly  recognized  as 
owner  of  the  stock  In  question:  nevertheless 
bw  right  to  claim  it  In  a  dh«ct^  acdoo  waa  r»- 


aad  ttatufer  of  tbe  stock.  Near  the  close  of 
the  noceedinn  on  the  SSd  of  November,  1867, 
Haaame  do  6l  Homes  executed  a  transfer  to 
bet  ton  Eugene  de  St.  Bomes  of  all  her  Inter- 
est In  tbe  case  then  pending,  and  subrogated 
him  to  all  her  righls,  claims  and  demands  that 


might  1 
»,l8«8 


*,  l8«8,  this  tmnsfer  was  filed' of  record  hi  tbe 
cause,  and  the  money  recovered  in  the  suit  was 
ordered  to  be  paid  to  Eugene  de  Bt  Romes. 
On  the  20th  of  June,  1871,  the  widow  de  St 

Romes  commenced  a  new  action  against  the  de- 


Ijompany,  be 
pay  ber  all  the  dividends  wbJch  had  accnied 
on  the  Block  since  1868,  with  legal  Interest. 
In  pursuance  of  the  decision  of  the  court  in  tbe 
previous  case  sbe  made  the  then  holders  of  the 
stock  parties  defendant 

During  tbe  progress  of  tbfa  suit,  in  May,  1871, 
Eugsne  de  St  Romes  died  intestate,  leaving  aa 
.-,  ..  his  sole  heirs  bis  mother,  his  brother  Victor, 
^*'"''  and  tbe  present  plalnti0,XlrmancedeBt.Romefl. 
In  August,  1874,  Victor  also  died  Intestate, 
leaving  as  bis  sole  heirs  his  mother  and  his  sis- 
tor  Ermanoe.  OntheSlstof  October,  1874,  the 
widow  da  St  Komee,  tbe  mother,  renouncod 
the  sncceastou  of  ber  sons  tn  favor  of  her  daugh- 
ter Ermance. 

Thesult  still  went  on  In  tbe  name  of  the  wid- 
ow, and  In  November,  1874,  tbe  superior  dis- 
trict court  dismissed  the  plaintifl'B  demand,  on 
tbe  ground  that  It  was  prescribed.  The  widow 


ippMled,  and  the  supreme  court  affirmed  the 
jndgmeU.  Quoting  the  Civil  Code,  the  court 
•aid:  "Shares  or  interests  In  blinks  and  other 
companies  of  commerce  or  Industrr  ace  con- 
aidered  as  movables.  Civ.  Code,  49fl.  Three 
yean  in  good  faith,  except  where  tbe  tbing 
waa  let  or  stolen,  ^vea  a  prescripUve  title  to 
movabfas.  Civ.  Code,  8473.  Ten  years,  with- 
out dtle  or  good  failh  (Civ.  Code,  847ff).  The 
defendants  possessed  under  a  title  and  peraon- 
allT  in  good  faith  for  eighteen  years  before  this 
•uit  was  brought" 

Bef<«e  this  Judgment  was  rendered,  ibeplain- 
mt  wished  to  dlamits  the  biU,  hv  reason  of  hav- 
ing parted  with  her  Interest  to  tier  aou  Eugene; 
bat,  under  article  001  of  the  Code  of  Practice. 
tbe  oonrt  refused  to  dismiss  It.  StOl,  as  ahe 
bad  actually  parted  with  her  Intereat.  the  de- 
tUex  fa  not  Uoding  on  her  transferee  or  hla 
beirs.  So  that  tbii  Judgment  also  fails  to  make. 
U7  D.8. 


the  jneaent  cue  rm  fudieata.  The  decision  of 
the  court,  however.  Is  instructive  in  relation  to 
the  law  of  Louldana,  and  may  assist  us  In  the 
further  consideration  of  the  case. 

Whilst  this  suit  was  hi  progress  on  (he  1st 
of  April,  1876,  the  present  complainant,  Er- 
mance de  St  Romes.  commenced  a  suit  against 
tbe  defendant  In  the  superior  district  court  to 
reoover  the  dividends  on  the  sixty-six  shares  of 
stock  which  accrued  after  the  year  1BS8  down 
to  the  commencement  of  the  suit  She  based 
her  cldm  m  tbe  allegation  that  she  was  the 
owner  of  the  said  shares  of  stock  by  inheritance 
from  ber  brother  Eugene,  who  was  transferee 
of  her  mother,  etc  The  supremecourt,  on  ap- 
peal, dismissed  the  action  for  want  of  proper 
partlea,  holdtng  that  tbe  persons  having  po»- 
session  and  clKUnlng  to  be  the  owners  of  the 
stock  should  be  msde  parties,  because  tbdr  ad- 
verse ri^t  conld  not  be  disposed  of  in  asultln  [610] 
which  itwj  were  not  parties;  that  tbe  ground- 
work of  the  plaintiff  s  action  was  tbe  owner, 
ship  of  the  stock ;  that  If  she  waa  not  owner  of 
the  stock  sbe  could  not  claim  the  dividends: 
that  the  eiaminaticHi  of  the  ownership  in  the 
absence  of  those  to  whom  the  stock  bad  been 
transferred,  and  who  were  in  poasession  of  It, 
andfand  regularly  received  the  oividends,  would 


of  a  suit  for  want  of  parties  does  not  render 
tbe  subject  of  controvert  m  jvdieata.  It 
leaves  the  merits  unconsldaed  and  undisposed 
ot  We  are  of  opinion  that  the  defense  of  rsi 
JtuHeata  cannot  be  sustained. 

In  the  same  year  (1862)  In  which  the  last 
judgment  was  rendenid  by  the  Supreme  Court 
of  Louisiana  the  complainant  filed  her  bill  in 
tbe  present  suit,  again  without  making  the 
owners  of  tbe  slock  parties.  She  founds  her 
claim,  as  in  the  former  snlt,  npon  her  owner- 
ship of  the  stock,  alleging  that  neither  her 
mother  nor  her  brothers  ever  authorized  the 
transfer  of  It,  and  that  the  cancellation  of  Um 
certificatea  waa  done  by  mistake,  and  was  a 
fraud  against  the  widow  de  St  Romes. 

If  the  Supreme  Court  of  Louisiana  wsa  right 
In  dlsmlsslDg  the  suit  for  want  of  proper  par- 
ties, the  present  snit  is  obnoxious  to  tbe  same 
objection.  True,  it  has  been  developed  In  the 
pleadings,  that  Uie  stock  had  been  so  often 
transferred  and  bad  become  so  blended  with 
other  stock  that  it  could  not  now  be  Identified, 
and  the  present  owneta  could  not  be  asce^ 
talned.  But  is  not  that  a  resoltof  tbe  longde- 
lay  of  the  complainant  and  thoee  from  whom 
she  derived  her  Interest?  The  present  suit  was 
not  commenced  until  nearly  tbtrty  yean  after 
the  transfer  of  the  stock  by  Devergea  aa  attor- 
ns In  fact  of  Madame  de  St.  Romea.  Even  If 
prescription  has  bden  soffldeotly  Interrupted  to 
give  the  compUnant  a  loeat  ttanH  in  court, 
notwithstanding  the  lapse  of  time,  she  mi^ 
neveriheless  be  subject  to  Other  diaadvuitagee 
resulting  tberefrom  which  cannot  be  cured. 


chudon  as  to  necessaiy  partleaf 


StTpnxm  CotrsT  or  t 


1  wdgfat  of  BnUiority  woald 

nan  lo  bo  in  favor  of  tba  Utter  altemat{T<e. 
8m  Wetteni  Vhiimm.  Oo.  t.  Davenport,  97  U. 
8.  S«9  ^4:10411;  Lorir^/y.  Satitbury  arilU,l2B 
Mass.  138;  PraU  y.  Tfaunton  Omper  Mfy.  Ob. 
laSHoaa.  110;  Pmiuj/lvania  S.  S.  Oo.'t  Appeal, 
80  Pa.  90;  lerina  v.  PVu«,  104  V.  8.  223  [86; 
7181;  aalitburg  MiOt  v.  Toan»md,  109  Hus. 
116. 

Then  will  the  plea  of  prescription  avKQ  the 
defendant?  The  Sopreme  Court  of  Louistena 
decided  In  the  aeoond  mit  brought  by  the  wid- 
ow (81  Ia.  Ann.  334,  229),  that  three  years' 
poaaeaalon  in  Mod  faith  of  *  mOTable— which 
corporate  alo«E  la  declared  to  be,  Civil  Code, 
474  (466)— k  anfflctent  lo  siTe  good  title.  CIt. 
Code,  8S0e  (84TB).  But  that  decision  was  baaed 
go  tne  Uteory  Uiat  the  owner  waa  bound  to 
pvnoe  bar  iiock  agalnat  those  who  had  ob- 
tidned  pOMsnloD  of  It,  and  in  obedience  to  that 
Tlew  ahe  had  made  them  pertiea;  and  it  waa  in 
raference  to  nich  peiaons  that  the  preacription 
of  three  yean  waa  allowed.  It  could  not  ap- 
ply to  the  defendant,  because  the  defendant 
never  had  poaaesaion  of  the  aiock.  It  waa  an- 
Bwenble  rar  canlesaly  and  negllgentlj  allow- 
ing Uw  tranafeieee  to  obtain  possesalon  of  It. 
It  followa  that  the  Oorpnration  cannot  rely  on 


Uie  commisalon  of  oftensea  and  qtuui  offensca 
(and  which  waa  not  pleaded);  or  on  that  of  ten 
yeara,  which  is  applicable  to  penonal  action* 
generally.  Civ.  Code,  8686  <SSOI).  8544  (8508). 
To  Cam  V.  Citiient  Bank,  100  U.  8.446  [3S: 
09G],  which  WBB  a  suit  to  recover  damages  for 
refiual  on  thepart  of  the  Crescent  City  Bank  to 
permit  a  transfer  of  shares  on  its  books.  Mr. 
Juttiet  Cllffrird,  delivering  the  opinion  of  the 
court,  dted  a  number  of  Louisiana  authorities, 
to  show  that  in  such  a  case  as  that  the  prescrip- 
tion of  one  year  did  not  apply,  but  that  the 
prescription  of  len  years  did.  The  present  case 
seems  to  belong  to  the  same  catcgoir.  One  of 
the  cases  referred  lo  by  Juttice  Clifford  was 
that  of  PtTCU  v.  W/iiU,  7  Rob.  (La.)  G13,  which 
was  a  suit  of  stockholders  against  t  lie  directors 
of  a  bank  for  damagea  and  losses  sustained 
through  (heir  negligence,  fraud  and  mUmao- 
ugement  of  the  affairs  of  the  bank.  The  Su- 
preme Court  of  Louisiana  held  this  to  be  an  ac- 
tion for  damagea  ez  eontraelv  against  manda- 
taries, or  agents.  We  have  looked  into  the 
Louiflana  Heporta  to  some  extent  and  have  not 
been  able  to  mut  any  decisions  contrary  to  the 
geoetal  tenor  of  Uioae  on  which  this  court  re- 
Bed  in  Otue  v.  OiUtmi  Bank. 

If,  therefore,  the  defendant  can  only  plead 
pieooripUon  of  ten  years,  the  question  remains, 
whether  It  is  available  in*  this  caae;  and  It 
would  seem  to  he  clear  that  it  ii  not  For 
tboiuAi  the  transfer  complained  of  took  place 
in  ISSS,  the  widow  de  8t.  Homes  brought  her 
action  In  1601,  after  tin  lapse  of  only  eiriu 
VMis;  and  tt  waa  not  tenidnated  unlJl  1868. 
The  complainant  oommenoed  her  action  In  the 
Mate  oonrt  tn  1876,  after  an  Interval  of  only 
eight  yean,  aad  tbla  action  was  not  terminated 
nntn  USS.  lite  praent  action  was  commenced 
hi  the  aame  year.  So  that  there  has  never  been 
n  onintempled  period  of  ten  yean  ta  which 
■--aoatOdmi.    It  follows  that  the  de- 


HE  nNITBD  STATBS.  OoT.  TIBM. 

fenae  of  prescription  tafin  Civ.  Code,  an. 
8018  (8484);  Ririm  v.  Spmetr,  S  Hart.  0.  B. 
79,88;  Badim  v.  Bahan.  4  La.  ADn.4S7,  470; 
Tum«r  V.  MeMain,  29  Ia.  Ann.  298,  80a 

The  defendant's  counsel  feeling,  no  doabt,  the 
uncertalntv  of  the  defenses  referred  to,  dwelt 
with  mucn  empharis  and  inirenulty  npcn  the 
presumptive  proofs  of  the  transfer  of  the  stock 
bdng  made  oy  Deverges  with  the  knowledge 
and  antbori^  of  Hadame  de  Bt.  Homes.    It  is 


that  the  prooh  referred  to  fail  to  satisfy  us  that 
any  authority  was  given,  or  that  the  trsusfer 
was  acquiesced  in.  The  Supreme  Court  of 
Louisiana  entertained  the  same  opinion  In  the 
case  brought  In  1861,  and  very  clearly  ex- 
pressed it,  although  they  made  no  decision  on 
the  subject  In  consequence  of  what  the?  con- 
sidered a  want  of  proper  parties. 

Tha  dteret  tf  the  (Xrwil  Oruri  u  rmsrsed 
and  At  eau*e  remanded,  with  itutrveUont  to 
taktfurthtr  jproeMdingt  in  tonformUji  taith  tUt 


ZENAS  0.  BOBBINS,  AppL, 

OLARENCE  B.  CLARE  st  aj^,  Exra, 
and  Trustees  of  Edwakd  A.  RoLLora, 
Deceased. 

CLARENCE  H.  CLARE  rt  au,  AjipU., 

ZENAS  0..  ROBSma 

<Sae8.a"BotiM>u  V  iIolUni,"Beportar^ed.aa- 


an  aoUon  to  noover  a  oartaiu  sum  ol  mon> 

er,  and.  on  the  failure  to  par  the  same,  to  bave  cer- 
tain propertr.  of  which  the  plaintiff  otalnu  to  )« 
~~  irlsaiee  hi  poMessloo.  soM  to  satlsfr  said  claim, 
Itia,  that  the  oaurt  balow,  on  the  facts  of  the  ctue. 
a  bi  error  in  allowing  the  complalnanfi  claim 
■  the  pavmentof  the  two  mort^asra  or  ** — '~  '  * 
„jst  mennoned  Id  the  opl^.  a, and  — ' 
lUm  to  the  liahta  of  the  mT' .Aiuee. 
~   "  ' 'further.tliatthedeea<»8ut>r 


0,  and  subroKatins 
^ButirOEaUon  rrom 


£.  H(Jdfuruwr.uiaiuieu»QCJiBUDnJS>uun 
theHiitual  BeoMltLltelnsuranoeConipeuy  tu  _.._ 
German-American  Savings  Baok  was  luiau  thortted 
aad  should  be  deelared  void. 

"  Tblsoourt-auiDot  interpulat^  Hstipulatlon  1d- 
—  1  DODtraot.  which  ta  not  impll«l  by  anythlnic 

that  apr>eurs  on  tlie  taoeor  the  contract,  ni"*  — ' 

the  iurrouortlnK  c( ' ■'"  — "    ■ 

or  roqiilreaooDHtru 
import  Buob  u 


ArguedAprU 


BClpulation  Into  It. 

raoH.  237.  861.1 
IS,  13,  ISSS.  Dtcidt 


itdiiajiU.iaSS. 


IROSSappealsfromadcciecof  theSupreme 

'  Court  ol  the  District  of  Columbia,  suliru- 
gating  complainant  to  the  lien  under  ccclnin 
mortgages  or  deeda  of  truM  and  adjudging  a 
sale  of  the  propern  in  default  of  payment  <A  a 
certain  sum,  and  tor  other  relief.    SMtrted, 

The  facta  are  fullv  stated  in  the  ordnion. 

MeMTt.  John  SeldMt  and  OeorBe  F.  Ed- 
mnnda,  for  Zenas  0.  Robblnt: 

The  written  contract  merged  all  previous 
negotiations  and  Is  preaumeoin  law  to  express 
the  final  undentandlnc  of  the  parties. 

Srawlv  V.  U.S.  M  tr.  8.  W8  (94;624);  Pottt- 


RoBBini  T.  Clabx. 


Cb.  109  n.  B.  «80  (27:107a):Fan Sin  y.  Mayor, 
tU.  Iff  WaMngton,  20  V.  8. 4  Pet  260  (T:  860). 

No  one  can  be  mibrogated  to  tbebeneSt  of  > 
Mcarlfrf  wUcb  he  bat  ondeitakeD,  for  vklne, 
lo  disonaive. 

Sheld.  Snbr.  gg  24.  SS,  4ft-47:  Bgpuldt  t. 
OrvvfyrOtvOU  F&tt  Sat.  Bonk,  IIS  U.  B.  405, 
418  0»:n8, 78C);  fMiAanlim  T.  Thmr,  Id.  428, 
489(88:804,807). 

Foment  of  m  iDonmbraDoe  by  one  whose 
dnt>r  it  1>  to  ptf  azIingiiiBhM  It 
^^T.AM«tr,SUH)ker,054:  Faelof'tAT. 


Jfytn.  H.  H.  WalU  end  B.  Bkellab»r. 

g»r,  for  Bollin*'  repreaentatlTee: 

It  U  seceesaiy  for  the  court  to  declare  what 
ia  the  tnie  meanfaig  and  intention  of  the  cod- 


MnrtamY.  V.  3. 107 U.  B.  487 (97:SS1),  dtln) 
manv  cases;  MobU    •  ••   -   " 
V.  S.  B84  (28:S37); 
W>i1L«8»  (18^197). 


..  ung 
Mobile  AM.R.GO.  T.  Jvrmi,  111 
';S37);  Nath  v.  Tbtorw,  73  if.  B.  5 


BubfOgatlon  Is  the  creature  of  justice  and 

Cletimfitr  t,  MtOar,  Vt  Oratt  740;  Oliieago  v. 
Sfiddm^i  U.  B.  9  Wall.  60  (UMti. 

This  Tigbl  of  subrogatioD  is  not  oefMted  bf 
the  fact  that  tbe  penon,  on  whose  request  the 
payment  is  made,  had  m  bet  no  title. 

tSbeld.  Bnbr.  88,  and  cases  there  died;  Vidh 
T.  Fltming.  29  Ha  1S3;  Wmia»nt  v.  WHUamt, 
3  DeT.  Sq.  69;  BiOardtm  t.  Trater,  118  U.  S. 
438  (28:804). 

The  law  conclnslTel;  Implies  tntereel  on 
Hqddsted  debts  due. 

U.  8.  V.  McEm,  91  U.  B.  451  mSSn);  BeOtek 
V.  FVwmA,  1  Oonn.  88;  Stidv.  SmtMiaer  Obm 
FiKlprp.  8  Oow.  887;  5.  O.  Id.  898;  Dodffa  t. 
Perkiju,  9  Pick.  888;  8  Pars.  Coat,  side  p.  102. 


The  bOl  Id  this  otse  waa  filed  on  tbe  2Sth  of 
October,  1888,  t^  Bdward  A.  Rollins,  of  Phila- 
del^la,  against  Zenas  0.  Hobblns,  of  the  CStr 
of  Wasblnglon,  to  reooTor  tl23,000,  with  In- 
tercet,  ud,  od  tbe  failure  of  Bobbins  to  {«▼ 
tbe  same,  to  have  certain  propertrio  Wasbf 
ton,  of  which  RoUini  cUms  to  m  mortgaj 
in  poseeMlon,  sold  to  satisfy  said  claim.    B 
Una,  the  complalDaot  claims  title  to  the  matiar 
Id  suit,  by  purchase  In  NoTsmber,  1880,  from 
one  Eeyser,  the  receiTer  of  tbe  German-Ameri- 
can Bank;  and  said  bank  derived  dtlefrcon  tbe 


tor  acquired  their  prlDdpal  Interest  in  the  mat- 
ter from  John  Hita,  William  F.  MatUnglr,  and 
Gbarka  E.  Prentiss  bv  deeds  dated  in  Saj  and 
Jvna.  1675— the  aald  HItc,  Matllngly,  and 
Pientlas  baTfng  pocared  the  s^d  interest  for 
the  said  MTfaiin  bank  in  tbe  manner  hereafter 
mentioned.  The  transaction*  out  of  which  the 
coDirorersjr  took  its  rise  were  as  follows: 

In  1878,  tbe  defendant  Zenas  0.  Robblns  was 
In  poHosaion  of  the  property  known  as  tbe 
Federal  BnSldlDg.  dtttaled  on  the  soaiheast 
oomet  of  7th  Btreat  and  F  Street  northwest.  In 
tbe  City  of  Wasbingloo,  Immediately  opposite 
the  Fostoflloe  DepannMot  Building,  being  one 
fanndred  feet  on  7th  Btreet  and  189  feet  8^ 
U7U.  B. 


Inches  on  F  Btreet  Part  of  this  f-.,_-^, 
namely,  the  one  hundred  feet  front  on  7th 
Street,  and  forty  feet  deep  on  F  Btreet,  he 
owned  in  fee  simple;  tbe  rest  of  It,  89  feet  8| 


portion  was  divided  into  four  lots  fronting  OD 
F  Street,  and  each  running  back  from  P  ^«el 
one  hundred  feet  In  depth,  and  be  bad  a  sep^ 
rate  lease  and  contract  lor  prlvltege  of  purchase 
on  each:  theientof  eaobbdngfOOpermonth, 
smountiDg  to  $2,880  per  annum  for  all  fbnr 
lots;  and  the  puicbase  prices,  at  which  be  baid 
the  privilege  of  purchasing  the  lota,  were  re- 
spectively {8,000, 118,000,  »12,000,  and  tlO.OOO 
—tbe  whole  amounting  to  (42,000.  The  lot 
owned  by  Robblns  In  tea,  fronting  on  Tth  and 
F  Streets,  was  incombemd  1^  two  mortgagea, 
or  deeds  of  trust  In  tbe  natora  of  mor^agea, 
one  for  $10,000  beld  bv  one  Daniel  Low,  and 
the  other  for  $25,000  beld  bj  tbe  Mutual  Bene- 
fit Ufe  Insurance  Company  of  New  Jersey, 
There  was  also  a  Judgment  lien  of  $10,600  on 
the  leasehold  property. 

In  or  about  Aurust,  1878,  the  Board  of  Pub- 
lic Works  of  tbe:Clty  of  WasblnMon  cut  down 
the  grade  of  the  streets  around  Hr.  Robblns's 
comer  several  feet,  and  rendered  the  buiUlnn 
on  his  propoty  somewhat  Insecure;  tbe  bom, 

ritenoing  that  they  were  in  danger  of  faULog, 
October,  1878,  otdend  them  lo  be  taken 
down  sod  removed.  Robbiiu  remonstrated, 
and  some  arrangement  was  made  for  stiength- 


ningtbem.    BobUiis  claimed  damages  agunat    [8S4] 
the  city  for  tlie  injury  done  to  his  propwty, 
snd  an  award  of  $4,0W  was  afterwards  msde 
and  paid  to  the  bank,  after  It  came  Into  posses- 
sion of  tbe  property  as  hereafter  mentioned. 

On  the  lOth  of  September,  1878,  Hitz,  the 
president  of  tbe  German-American  Bavinn 
Bank,  and  In  its  tntereet,  made  a  contract  with 
Bobbins  to  purchase  the  whole  property,  ol 
which  the  fofkiwlng  I*  a  coi^: 

"Wabhimot 
'  Aneement 

John  Hllz,  1 

District  of  C 

"The  ssid  Robbfos  doee  hereby  agree  to  sell 
unto  the  said  Hits,  his  heln  or  asslgiis,  the  real 
estate  at  the  northwest  corner  of  square  num- 
bered four  hundred  and  flfu-otz  (UOi  In  tbe 
City  of  Washington,  D.  0..  for  tbe  sum  of  one 
hundred  and  seventy  thonsand  dollars,  said 

ecoperty  fronting  one  hundred  (100)  feet  on  7lh 
treet  and  one  hundred  and  twenty-nine  (ISO) 
feet  four  and  one  half  (4i)  incbea,  more  orless, 
on  F  Street  Forty  («»  feet  on  F  Street,  at 
tbe  comer  of  7tb  Btreet,  by  one  hundred  (100) 
feet,  more  or  less,  In  depth,  Is  owned  bv  sata 
RobUns  In  fee.  Twenty  (SO)  feet  on  F  Street, 
by  one  hundred  (100)  feet  in  depth  more  or 
less.  Is  a  leaseholo,  with  privilege  of  purchase 
for  $10,000.00.  Twenty-three  728)  feet  on  F 
Btreetby  one  hundred  (100)  feet  in  depth,  more 
or  kss,  ti  a  leasehold,  with  like  privllMe  for 
$8.00a  Twenty-tbree  (38)  feet  on  F  Btieet  by 
Qke  depth  Is  leasehold,  with  like  prMlt^e  for 

a 2,000.    Twen^-three  (88)  feet  Bmr  and  one 
If  (4t)  Incbct  OD  F  Btreet  byUka  depth  Is 


SDPBEm  CouBT  or  TSB  Cnited  Btatbi. 


haaehold.  with  like  privilege  tor  t13.000.  8>ld 
tale  la  to  date  as  October  1, 1878. 

"  &11  taxes  upon  wld  propertj  are  to  be  paid 
bj  Bald  RobbiDB,  Incladlog  tlie  taxes  for  the 

S»r  eodlng  Jnne  80, 1878,  and  all  rente  np  to 
ctober  1,  1878,  are  to  be  received  bj  blm, 
prorided  none  of  iaid  rente  are  payable  In  ad- 
vance. Alt  renia  dne  on  said  leasehold  prop- 
erty up  to  said  October  1,  and  all  interest  oo 
InciunDTsncea,  are  to  be  paid  by  aald  Robbint. 
"All  rents  mbiequant  to  eaid  October  1  an 
to  be  received  t?  Ndd  Bita;  said  Hiti;  Is  to  as- 
Rime  the  (ncnmbrances  on  said  property,  viz: 

Deed  of  mat  to  Daniel  Low $10,000  00 

Uutual  Benefit  IJIe  loa.  „ 

Oo..  Newuk.  N.  J 81,000  00 

PiiTObaae  monsT  nndei  loraer  leue. ^SSSS 


ton    ot  jMiob 


"  Aut  Other  inenmbrances  are  to  be  paid  hj 
said  RoDbins,  and  the  conveyanoe  to  said  HItz 
is  to  be  free  from  an;  dower  right  in  the  wife 
of  said  Robbina. 

"  The  purchase  by  s^d  HItz  is  conditional 
on  his  approval  of  the  title  to  said  property 
and  the  Increase  b;  the  German-American  Sav- 
ings Bank  of  its  capital  stock  according  to  law. 
"Z.  C.  RoBBisa.    [bbal.] 
"Jobs  Hitz.  [bbu..]" 

Bobbins  In  his  le^imony  says  that  Imrnedl- 
atetf  after  signing  this  contraa  he  went  loYlr- 
ginia  to  visit  some  friends,  and  did  not  return 
untQ  the  firet  of  November,  1878.  He  says 
that  be  then  found  tbe  bank  in  possesdon  of 
all  the  property,  and  proceeds  as  foUowa: 

"  A  few  days  after  my  return  from  Virginia 
Mr.  Hita  came  to  me  and  made  me  this  propo- 
sition: He  said  that  if  I  preferred  to  change 
the  sale  into  a  lease  of  the  property  perhaps  we 
could  make  a  new  negotiation,  ana  he  made 
this  proposition — that  heandhlsBSSoclates.Hr. 
Hattingly  and  Hr.  Prentiss,  would  l«ke  the 
property  on  a  ten  years'  lease;  would  pay  the 
purchase  money  under  the  four  lesses;  would 
pay  the  Incnmlnances  of  record,  amouutiag  to 
|w,OM;  would  pay  me  $600  a  montb  during 


all  care  and  responsIUlI^,  ezpoise,  snd  charges 
oiF  every  name,  nature,  and  description  relating 
to  the  fee-dmple  snd  the  leasehold  estates  dur- 


ing Uie  whole  term  of  the  lease,  provided  I 
would  embody  in  the  lease  the  privilege  of  the 
purchase  of  my  fce-slmple  property  by  the 
leseeee  for  the  sum  of  (98,000  at  auy  time 
during  the  term  of  the  lease.  Another  pro- 
vision of  tbe  conlrect  was,  be  gave  me  tbe  op- 
tion of  a  conveyance  of  the  four  leasehold 
estates  by  paying  the  several  amounts  of  pur- 
chase money  named  In  the  leases,  with  eloiht 
per  cent  interest  from  the  date  of  payment. 

Thereupon  the  first  agreement  was  aban- 
doned, and  the  following  agreement  and  lease, 
upon  which  the  present  ri^ts  and  ohligatlons 
of  the  parties  depend,  was  entered  into.  Wo 
set  it  out  at  large,  because  It  is  the  foundation 


settlbg  the  rights  of  the  litlganU: 
"  This  Indenture,  made  this  Xth  day  of  Octo- 
ber, A.  D.  1878,  I7  and  between  Zenas  C. 
Robbtns,  of  the  first  port,  and  John  £Qts, 
William  F.  Hatdngly,  and  Charies  E.  Pren- 
tiss, of  the  second  part,  ail  of  the  City  of 
Wsishlngton,  District  of  Oolumbla. 
"Whereas,  tbe  said  party  of  the  first  part  If 
sdsed  In  fee  simple  of  all  that  certain  parcel  of 
land  In  sonsre  numbered  four  hundred  and 
fifty-di  («S6),  In  tbe  aty  of  Washington,  D. 
0.,  contained  within  tbe  following  metes  and 
bounds:    Beginning  for  the  same  M  the  north- 
west corner  of  said  square  and  running  thence 
east  along  the  line  of  F  Street  forty  (40)  feet, 
and  running  south  with  this  width  one  hundred 
(100)  feet,  it  bdng  the  same  that  was  conveyed 
to  the  said  party  of  the  first  part  by  George 
S.   and  Juluna  Qideon,  ezecutors  of  Jacob 
Gideon,  deceased,  by  deed  dated  July  81, 1869, 
and  recorded  in  Uber  D,  No.  10,  folio  388 
el  teg.,  of  the  land  records  of  the  District  of 
Columbia; 
"  And  whereas,  the  ssid  par^  of  the  flrat 
''        leasehold  Interest  in  acertaiiipartof    (Mt) 


lease  liom  George  8.  Gideon,  trustee  for  Cath- 
arine C.  Gideon,  to  the  said  party  of  tbe  first 
part,  dated  November  80,  1804,  and  duly  re- 
corded In  Liber  N,  0.  T.,  No,  B2,  folio  101 
tt  teg.,  of  said  land  records,  with  the  privflega 
of  purchssing  said  property  in  fee  simple  for 
the  sum  of  eight  thousand  (fS.OOO)  dollars,  and 
has  also  a  leasehold  lotereat  in  a  certain  oUier 
part  of  said  lot  numbered  fourteen  (14),  par- 
ticularly described  in  a  certain  iadentura  of 
lease  from  Catharine  N.  Shsnke  and  John  Hllz 
and  wife  to  tbe  said  party  of  the  first  p.irt, 
dated  Ma;  31, 1866,  aod  duly  recorded  in  LIbcr 
N,  O.T.,No.  57,  folio456,  of  said  land  records. 


(13,000)  dollars',  and  bos  also  a  lessehold  in- 
terest in  a  certain  other  portion  of  said  lot  Tour- 
teen  (14)  and  a  partof  lot  numbered  fifleca  (15) 


dated  Hay  81, 1866,  anddulyrecorded  Id  _ 
N,  C.  T.,  No.  M,  foUo  128  et  teg.,  of  said  land 
records,  with  tbe  privilege  of  purchasinc  snid 
property  In  fee  simple  for  the  sum  of  twelve 
thoussnd  ($12,000)  dollars;  and  has  also  a 
leasehold  Interest  In  a  certain  part  ot  lot  num- 
bered thirteen  (18)  In  said  square,  particulnrly 
described  in  a  certain  indenture  of  lease  from 
George  S.  Gideon,  trustee  for  OhrlstJana  Lar- 


0,  T.,  No.  03.  folio  106  «f  ««?..  of  aald  land 
records,  with  the  privilege  of  purchasing  said 
property  In  fee  simple  for  the  sum  of  ten  thou- 
sand ($10,000)  dollars,  the  whole  of  ssid  prc^ 
erty,  fee  simple,  snd  leasehold  interests,  hav- 
ing a  front  on  7Ui  Street  west  In  said  square  of 
one  hundred  (100)  feet  and  on  F  Street  north 
of  one  hundred  and  twen^-nlne  (139)  feet 
three  and  one  half  (8t]  inches; 


l»7  0.a. 


BoBBna  r.  Clabx. 


"  Ifoa,  thur^&re.  Ail  in^mtvrt  teitnttieth: 
Tbat  tbe  uid  party  of  the  fiist  port,  tor  and  In 
coDflidpntioD  of  tbe  renta,  coTeoBJita,  and  agree- 
menU  hereinafter  leaerred  and  contained  Co  be 
paid  down  and  performed  by  tbe  aaid  partiei 
of  tbe  second  port  and  tbe  aurrlvor  of  tbem, 
hia  hdn,  executon,  adminiBtnton  m'  Mdgu, 
does  bflreby  ttaiga,  traDater,  and  eet  over  niito 
the  said  paitieR  of  the  second  pai%  and  the  bui- 
fvors  and  surrlTOr  of  tbem,  cii  executon,  ad- 
iniDiB^ton,  and  ataiKiu,  all  satd  leasehold  in- 
tereeta  in  uid  aeveral  paroela  of  land  and  said 
kasea,  and  tbe  nnezptred  portion  of  said  aev- 
eral tenna,  t^^etber  willi  all  tbe  rights  and 
(HivileKes  and  snbjeot  to  the  obligatioDa  to  said 
aeveralleaMS  contained,  and  does  also  berebf 
demise,  kaw,  and  to  Una  let  unto  lbs  i^  par- 
liM  of  the  Mcond  part  and  tbe  survivoTB  and 
aurrlvotof  thein,lita  ezACUtora.BdmJDiatratota, 
andtbolr  and  his  aMiftni.  all  of  said  parcels  ot 
land  ao  held  In  fee  ample  at  aforesaid  hy  the 
•aid  party  of  tbe  first  put  for  tbe  term  oi  ten 
yeaia  from  and  after  the  first  day  of  Novem- 
wr,  A.  B.  187S,  aod  thence  next  ensuing,  and 
fully  to  be  complete  and  ended,  they  and  be 
vleming  and  paying  unto  tbe  safd  party  of  tbe 
nrst  part,  his  heirs  and  assieiiB,  the  sum  of 
aisliDndr«d(600)  dollars  per  month  on  the  first 
day  of  each  and  every  month  during  the  said 
term,  and  obaervtug  and  perfuming  all  and 
singular  the  covenant!  and  agreement*  set 
forth  In  ibeM  presents  on  their  and  bts  part  to 
be  observed  and  prafonned;  and  the  said  par- 
ties of  the  secona  part,  for  themselves  and  each 
of  their  heiia,  executors,  and  administnitoTs, 
do  hereby  covetumt  with  the  said  party  of  the 
first  part,  hb)  bein  and  Bssigns,  iu  manner  fol- 
lowing, to  wit:  Hat  they,  tbe  said  parties  of 
the  second  part,  and  the  Burvlvors  and  tbe  sur- 
vivor of  than,  his  heirs,  executors,  and  admin- 
istrators and  tbelr  and  hie  assigns,  aball  and 
will  pi^  or  canae  to  be  paid  said  monthly  rent 
as  bvreia  a'jove  MipuUted,  and  shall  and  will 
pay  and  cause  to  be  paid  the  Incumbrances  of 
recoid  agidnst  said  property,  or  any  portion 
thereof,  tbe  same  being  two  deeds  of  trust  of 
twen^-flve  thousand  and  len  thousand  dol- 
lars icBpectlvely,  and  shall  and  will  exercise 
the  aaid  several  nrivlleges  of  purchasing  In  fee 
■imple  granted  m  said  Ipases  by  paying  or 
causing  to  be  paid  said  several  amounts  of 
pmchase  money  aa  provided  in  said  leases,  and 
■hall  and  will  pay  or  cause  to  be  paid  all  laxes 


2_.  tbe  said  party  of  Ifae  first  part,  for  bimaelf,  his 
t**"J  heirs,  executors,  administiators  and  awigns, 
doea  hereby  covenant  with  tbe  said  parties  of 
tbe  second  part  and  tbe  survivors  and  survivor 
of  them,  his  heirs,  executors,  administrators, 
and  their  and  hi»  assigns,  that  be,  tbe  snid  party 
«f  the  first  part,  his  bein  or  assigns,  shall  and 
wOl,  at  any  time  within  said  term  of  ten  veara, 
convey  unto  tbe  said  parties  of  the  secona  part 
and  the  survivors  and  snrvivorot  them  and  bis 
hdraandthelrw  bis  assigns,  tn  fee  simple,  said 
puceli  of  laod  so  held  in  fee  simple  as  afore- 
said by  the  said  party  of  the  first  port,  free  and 
dlschuged  from  all  right  of  dower  on  the  part 
of  the  wUeof  tbe  said  party  ot  the  first  part,  on 
the  payment  to  him,  ibe  said  party  of  tbe  first 
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assigns,  of  the  mun  of  ninety-three  thousand 
dollars;  and,  further,  that  be,  tbe  said  party  of 
the  flrat  part,  has  fuU  and  lawfol  right  to  ex»- 
cute  these  preseqtB,  and  that  be,  bis  heirs,  ex- 
•cutmi,  administrators  and  ssslgnB,  will  at  anj 
and  all  times  hereafter,  when  requested  so  to 
do,  ezecnle  and  deliver  auv  other  or  further 
assunnce  In  lawlo  the  said  parties  of  tbe  sao 
ond  part  and  the  aurTivoraanasurvlvor  of  them, 
his  neira,  exedutora  and  administrator,  and 
their  and  his  assiens,  which  their  or  bis  coun- 
sel learned  In  the  law  may  advise,  devise  or  re> 
quire;  and  It  ia  hereby  mutually  understood 
and  MTeed  by  and  between  the  parties  hereto 
as  follows,  viz. ;  Tbe  aaid  party  of  tbe  first  part 
or  those  claiming  under  or  through  him  stiall 
pay  all  taxes  and  assessinents  against  or  upon 
sud  property  or  anv  portion  Uierecf  up  to  No- 
vember 1, 1873,  iaciuding  the  pro  rata  of  taxes 


to  said  first  day  of  November,  and  also  all  rents 

In  leasehold  interests  to  said  November  I,  and 

shall  also  pav  or  cause  to  be  paid  any  and  all 

other  iticumbrance&  that  may  be  upon  or  asainat    . 

satd  property  orany  part  thereof.     Should  the 

said  parbesof  the  second  partis  those  claiming 

under  or  through  tbem  be  compelled  to  pay  any 

sam  ot  sums  m  money  which  under  these  pret- 

entsougbtorshouldbe  paid  by  tbe  said  party  of 

the  first  part  or  those  claiming  imder  htm,  uion 

the  same,  with  Interest  at  tbe  rale  of  eight  per 

cent  per  annum  from  the  dale  or  dates  of  pay       PiUMM 

meiil,   shall  be  a  lien  upon  said   ptopertr.      ["•^H 

Bbould  any  one  of  the  buildings  on  said  parcels 

of  land  or  a  material  portion  thereof  fall,  either 

from  its  present  conaltion  or  In  attemptins  ifr 

pairs  upon  the  same,  then,  at  the  option  of  ths 

said  parties  of  the  second  part  or  those  claim> 

ing  under  or  through   them,  this  indenture 

shall  be  held  null  and  void,  and  any  moneys 

expended  shall  be  a  lien  upon  said  ptopoty 

and  be  refunded  by  the  said  par^  of  the  first 

part  and  those  claiming  mider  or  Uirough  him, 

with  interest  as  afor^ald.    Should  Ae  Mid 

parties  of  the  second  part  or  those  niahning 

under  or  through  tbem  fall  to  exercto  aau 

privileges  of  purchasing  the  said  fee-simple  fn- 

lerest  in  said  property  so  held  bv  said  Bobbins, 

within  said  term  of  ten  years  irom  November 


^nunistratota  or 


veyance  of  all  of  said  proper^  by  reftmdioe, 
wilbin  one  year  fnHn  the  emlratlon  of  sua 
years,  all  sums  of  money  paid  by 


the  said  parties  of  the  second  part  or  those 
claiming  under  them,  with  interest  at  tbe  rate 
of  eight  per  centum  per  annum,  in  the  purchase 
of  tbe  fee  simple  or  any  portion  of  said  proper- 
ty and  in  TeUevinr  tbe  same  of  incumbrances 


ing  under  or  through  them  shall  have  the  right 
and  privilege  of  tearing  down,  altering  or  re- 
pairing any  and  all  of  tbe  buildings  on  said 
premises,  and  of  rebuilding  ot  repairing,  ■■ 


they  may  deem  proper.  SlKndd  the  German' 
American  Savings  Bank  of  the  Ci^  of  Wash- 
ington Increase  Its  capital  stock  for  tbe  pur^ 


pose  of  purchasing  said  property,  Oiam  the  said 
par^  of  tbe  first  part  is  to  have  the  privilege 
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SspBMifB  C!onBT  or  tsk  UiimD  STi.TBa. 


id  pans  have  beicuataset  their 

hands  and  afflxea  their  ieala  on  the  da^  and 
year  flret  berelnbefoTB  wriltaD. 


If  we  aDBlfu  this  documeDt,  we  find  that, 
like  the  flnt  agreement,  It  treats  of  the  entire 
propeiCT,  freehold  as  well  as  leasehold,  and  in- 
stead of  providing  for  an  absolule  sale,  trana- 
feiBtfaeleaseiof  the  leasehold,  with  privilege 
ofpnrchaae,  and  leases  the  fee- almpte  part,  with 
Uke  privUege  of  nurchaae;  the  consideration,  as 
before,  being  Uie  same  amount,  (170,000; 
namelj,  $98,000  for  the  lot  held  by  Robbfot  in 
fee  simple,  $86,000  to  be  paid  to  clear  off  the 
mortgaeea,  and  (4^,000  to  be  paid  to  the  own- 
ersof  tnefonr  leasehold  lots. 

Looking  at  the  agreement  in  parta,  we  find: 

I.  Itobbins,  for  and  la  conslderetlon  of  the 
rents,  covenants,  and  agreements  to  be  paid  and 
performed  by  the  parties  of  the  second  part, 
aaalgni  to  them  the  leases  of  ibe  four  leaaebold 
lote,  with  all  the  rights  and  privilegesconferred 
thereby;  and  leases  to  them  the  lot  held  bf  hjm 
in  fee  simple  for  the  term  of  tenjean,  atareot 
of  fflOO  per  month. 

3.  The  parties  of  the  second  part,  <hi  their 
side,  covenant  and  agree  to  pay  the  said 
monthly  lent  above  sHpnlatfed,  anil  theinonm- 
brancea  of  record  against  the  said  property,  or 
any  portion  thereof,  apedfylog  the  two  deeds  of 
trust  for  (10,000  and  9iUi,0O0;  and  further 
agree,  that  they  will  exercise  tlM  several  privi- 
legea  of  purchasing  In  fee  simple  the  leasehold 
lots  b;  paying  the  several  amounts  provided  in 


ts  to  be  levied  on  the  property 
ainr  portkiQ  thereof. 

Stvpose  the  paper  had  ended  here,  conld 
then  hare  been  a  donbt  that  the  payments  to 
be  made  by  the  parties  of  the  second  part, 
namelv,  the  reserved  rent,  the  (SS.OOO  for  clear- 
ing off  the  mortgagee,  and  the  $43,000  for  buT- 
Ingln  the  fee  (for  themaelves)  of  tbe  leaseholi 


In  the  flnt  danaeT  The  parties  evidently 
garded  the  privilege  of  purchasing  tbe  four 
teuod  lott  on  F  Street  for  (42,000  as  a  valuable 
one.  It  doea  not  seem  at  all  Improbable  that 
Robbiu  should  demand,  and  that  the  parties 
ot  tbe  second  part  should  be  willing  to  give, 
(BS,ODO(the  tmouQtofbfs  mortgages)  for  this 
privilege.  This  would  make  the  four  lota  cost 
them  (77,000.  If  BobUna's  ^000  square  feet 
on  7th  Street  were  worth  (98,000  11  Is  not 
reasonable  to  suppose  the  8,000  square  I . 
frootlngon  F  Btreet,  and  I^g  In  the  rear  of 
theotber,  and  ahoaost  necessatyto  H,  should 
be  worth  (77,000.  The  remaining  porta  of  the 
agreanent  are  not  In  conflict  with  tbe  oonstmo- 
Bon  ragnated.    In  tbe  next  place, 

iSbliis  gtves  to  the  partlesof  tbe  second 


4.  Tbe  agreement  then  prorldes  that  Bob- 
bins shall  pay  all  interest,  rents,  taxes,  and  m- 
'-  up  to  the  1st  of  November,  1878;ar)d 


h  was  turilier  agreed,  that  If  the  second  partv 
should  have  to  pav  any  sums  of  money  whicn 
Bobbins,  under  the  agreement,  ought  to  paj. 


they  should  be  a  Iten  on  the  property. 

6.  It  was  provided  that  it  any  of  the  build- 
ings should  fall  in  repairing,  etc.,  the  second 
party  should  be  released  from  tbe  contract  and 
refunded  the  amounts  paid  by  them. 

6.  It  was  agreed  Uut  if  the  second  party 
should  not  exercise  their  option  of  buvingBob- 
bins's  fee-simple  properly,  he  should  fir  one 
year  after  the  expiration  of  the  ten  years'  term 
have  the  privilege  of  buying  them  oat  by  re- 
fucdiDgBil  payments  they  mi^bt  have  made. 

Now,  none  of  these  provisiooal  exlgenciea 
look  place.  The  parties  of  the  second  part  did 
not  esercise  their  option  of  buying  Bobbins^a 
fee-simple  property;  nor  did  he  exercise  his  op- 
tion of  buyiag  them  out;  and  tbe  buildings 
never  fell.  In  all  other  respects  both  parties 
performed  their  reapectlve  parta  of  the  agree- 
ment; Bobbins  paid  all  inierest,  taxea,  rents, 
etc.,  up  to  November  1,  IttTS,  and  paid  off  tbe 
(lO.COOjudgmeot  lien  on  the  leasehold  property; 
and  the  parties  of  ihe  second  part  and  their 
succeB9orB  in  ioterest,  tbe  Qeirnan-American 
Savings  Bank  and  the  Oenn an- American  Na- 
tional Bank,  paid  tbe  rent  of  (600  per  month, 
paid  off  tbe  two  mortgages  or  deeds  of  trust, 
amounting  together  to  (SS.OOO,  and  all  interest 
thereon,  iraid  tbe  ienia<ri!  the  leasehold  k>ta,  and 
bou^t  tn  tbe  fee  tiinple  thereof  from  tbe 
owners,  at  the  Btipulated  amount  of  (43,000. 
Bo  that,  at  the  close  of  the  transacdon,  tbe  per- 
tim  stood  as  follows:  Bobbins  owned  his  old 
fee-simple  lot  on  the  comer  of  7tb  and  F 
Streets,  and  the  complainant,  who  purchased 
the  interest  of  the  other  portlea,  owned  the  four 
lots  on  F  Street. 

This  is  tbe  whole  case;  and  we  con  hardly  ea 
tertabi  a  donbt  respecting  the  rightaof  the  p«^ 
tlM.  We  think  that  the  court  below  was  In  er 
ror  in  sustaining  and  allowing  against  Bobbins 
the  complainaurs  clsim  for  the  payment  of  the 
two  mortgagee  or  deeds  of  trust,  ioA  snbmga- 
Ung  him  to  the  rights  of  tbe  mortgagees.  Low 
and  the  Hutnot  Benefl  t  Life  Insurance  Oonqiany. 
The  deed  of  subrogation  from  the  latter  com- 
pany to  (be  Oerman-Amerlcan  Bavlnga  Bank 
was  entirely  wrong  and  unanthoriied,  and 
should  he  vacated  and  dedared  void.  Had  a 
cross  bill  been  filed  for  that  purpose,  it  should 
have  been  so  decreed.  Remedy  can  be  bad  by 
an  original  bia 

The  contract  contains  no  stipulation  what 
ever  that  the  parties  of  the  second  part  were  in 
any  event  to  have  a  return  of  tbe  (86,000  paid 
in  lifting  the  two  mortgages,  except  in  the 
of  Bobbins  availing  himself  of  his  op- 


It  tsm 


Implied  by  anything  that  ^pean  on  the  face 
of  tbe  contract;  nor  do«a  anything  In  the  sur- 
rounding drcumstanoes  authorize  or  reqoirs  ft 
constm^OD  of  tbe  oontnct  that  would  Import 
such  a  stipulation  into  It  Tbe  first  agreement 
made  with  Bllx  seems  to  ns  to  have  an  entirely 
opposlta  effect. 
Onall  the  other  points  raised  in  tbe  case,  we 
W7».* 
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CAI.HOIIM  y,  Lanattz. 


tUnk  tLalUie  Tfam  of  tbe  court  below  were 
?%«  dMiffett  it  rvMMtd  and  (b  Bouw  fWlUI^l^ 


luia,  ST  Ai.,  ^(iT*.  fn  Ar., 


AU'BBD  LASATTZ. 

(Bee  B.  a  Bepcntcr^  ed.  SBMsaU 

Juriidietioit  t^ilalt  eouri. 

AatateootDtbM  iDrMlaUontoentMrtetD  *mtt 
■nlnit  mn  uBoolKnon  to  oompel  tbe  "■■"""n""" 
^amorttfiiae  wbioh  liMbe«ai  paid,  ■Ulioagli  (Im 
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.7  ERROR  to  tbe  Supreme  Court  of  Uie 
L  State  of  Loulsia&a,  to  review  a  Judgment  re- 
Tening  a  judgment  of  the  State  Chrir  District 
Court,  and  graoting  a  mandamus  command- 
iDg  tlie  recorder  to  cancel  a  mortgage  on  real 
eat&te  In  New  Orteana.    Aprmed. 

Reported  below  in  36  La.  Add.  974. 

Tbe  f acta  are  foil  J  >  tated  In  the  oplnioiL 

Mtur*.  JoBeph  P.  Honior  and  Fratieti 
W.  Baker,  for  plalntiSa  In  error; 

A  right,  title,  privilege  and  Immunity  waa 
clitimed  under  the  Constitution  and  lawa  of  the 
United  Stales,  and  Id  iU  decision  the  Supreme 
Court  of  LouisiaDa  dirocllj  paaaed  np(»)  this 

Budi  T.  CoBMth,  TO  U.  8.  8  Wril.  840  (18: 
SeO)i  atemenU  f.  Berry,  BS  U.  8. 11  How.  408 
n8:74Bh  Bharpe  y.  DogU,  103  U.  B.  686  ^: 
2T7);  FMelman  v.  PacJaMrd.  100  U.  8.  431  (27: 
984);  Minnfala  y.  BaMulder.  68  V.  S.  I  Wall. 
109  (17:561):  Ableman  v.  Booth,  62  TI.  a  81 
How.  514,  624  (15:172, 170. 

Mr,  B.  F.  Jonas,  for  defendant  in  error: 

The  person  who  goes  into  the  state  court, 
■nbmits  to  its  Jurisdiction,  sod  nowhere  asseris 
in  any  way  the  rights  of  tbe  federal  courts  In 
Ute  matter,  caimot,  after  taking  Ills  chance  for 
■  dedsioD  In  bis  faror,  snd  getting  one  against 
him,  raise  in  Oils  oonrt  tbe  point  of  want  of  Ju- 
risdiction In  (he  state  court. 

JToie  T.  IHttoH.  87  U.  8.  20  Wall.  414^: 
KeiiiSatioital  Bani  of  lb  UelropoiU  t.  Km- 
»tdu.  St  U.  &  17  WaU.  19(31:664);  TlMTietory 
▼.  Btylm,  78  tl.  a  6  WaU.  882  (18:848);  Bam- 
atm  Mfa.  Oo.  T.  Mamaeh-aMtt»,  Id.  082  (18:004); 
GratidOuifR.  R.  dt  Bkg.  Oo.  t.  ManhM,  S8 
U.  8.  12  How.  leS  {18.-9S8):  BmUh  y.  Mary- 
land, 69  U.  a  18  How.  71  (16:260);  Oaptrton  r. 
BMamt.  81  U.  8. 14  WaU.  S16  (30:683);  Worthy 
▼.  Moort  Oovnty,  76  U.  8. 9  Wall.  61 1  (19:666); 
SaiomMT.  OnAom,  83TT.  a  16  Wall.  208  (91: 
87);  ai«iiu»  T.  FrankUn  Ownfy,  81  U.  8. 14 
WaU.  16  CU«46). 

A  qnestlon  preseoted  in  the  subordinate  tri- 
ttonsl  wlU  BOt  gin  Jurisdiction  nnless  U  is  also 
preanled  In  the  vpellale  trlbuoaL 
»7  U.  S. 


Cnperbm  ▼.  Smayer,  tttpraj  Satey.  Louitiana 
Board  of  LigvidaHon,  OS  t.  S.  140  ^:114): 
Ocean  Int.  Oo.  v.  iWfeyj,  88  TT.  8.  18  Pet.  167 
(10:106);  Miuiuippt  A  M.  B.  R.  Oo.  y.  Roek, 
n  U.  a  4  Wall.  177{18:881)- CbmmwciiJainX 
T.  BaoJnngham,  46  U.  8.  5  How.  817  (12:168). 

This  court  has  no  ^risdlction  to  review  the 
dedsbn  of  a  state  court  anlnst  a  right  and 
title  under  a  statute  o(  tbe  United  St^es,  un- 
leas  such  right  and  title  be  spedaU^  set  up  and 
claimed  by  the  party  for  himself,  uid  not  for  a 
third  per^  under  whom  be  does  not  claim. 

Xmv  •'■  OoMtrm.  01  U.  a  100  (38:288). 


This  case  sreae  upon  a  petltiga  flled  in  the 
CItU  District  Court  for  tbe  Farlab  of  Orleous, 
JanoBCySS.  1884,  tiyLenaux,  the  defendant  In 
mmt,  praylngfor  a  mandamus  against  Eugene 

Eue  recorder  of  mortgages  for  tlw  same 
b,  commanding  blm  to  cancel  and  erase 
tbe  books  <»  his  offloe  aU  InscriptlDns 
against  certain  pnmerty  of  the  petitioner  In 
favor  of  the  Consolidated  AssodatioD  of  the 
Planters  of  Louisiana,  pariicularly  certain  In- 
scriptions designated  Id  tbe  petition  as  being 
those  of  a  mortgage  on  three  certain  lots  in 
New  Orleans,  dsMd  June  6,  1848,  given  to  se- 
cure the  payment  of  a  subscription  for  flfteen 
share*  of  tbe  capital  stock  of  the  company,  of 
(500  each.  The  State  of  Louisiana,  throu^ 
ita  attomey-Eeneral,  the  Consolidated  Associa- 
tion of  tbe  Planters  of  Louislaoa,  tbroogh  its ' 
liquidators^  and  Henry  Denla  and  others,  hold- 
ers of  bonds  of  the  State,  secured  by  pledge  of 
the  mortgage  above  meallooed.were  made  par- 
ties to  the  proceeding.  Thelnterestof  tbe  col- 
lateral parties  arose  In  this  way:  Themortgage 
was  originally  Riven  by  oneLebau  tosecuretho 
payment  of  hu  subecripUoa  for  tbe  flfteen 
shares  of  slock,  and,  wlih  the  like  nv>rtgages 
of  other  subscrilMrs,  and  the  other  anets  of  the 
corporation,  was  pledged  by  tbe  oompany  to 
the  State,  as  security  for  paying  certain  bcoids. 
Issued  by  tbe  State  In  favor  and  ^  of  the  com- 
pany.  Hence  tbe  Interest  of  the  State.  The 
01  her  parties  were  holders  of  these  bonds  of  tbe 
State,  snd  claimed  to  be  subrogated  to  its  rights. 
Tbe  pedtloner  aUeged  that  vs  an  Aft  of  the 
Legislature  of  Louisiana,  pamed  In  1S47,  and 
by  the  action  of  tbe  liquidators  of  (be  com- 
panv  (which  hnd  become  Insolvent),  the  stock- 
holders were  called  upon  to  contribute  9103 
per  share,  ss  a  fund  to  meet  the  obligations  of 
tbe  State,  payable  In  yeariy  installmenis  of 
f6  each  for  the  period  tit  seventeen  yean;  and 
that  ril  these  installments  had  been  paid    -  "-  - 


<£  Ute  Amctiation  v.  Lord,  85  La.  Ann. 

426,  one  of  the  stockholders  in  eaniimili  cam, 
tbe  Supreme  Court  of  LouisiBDa  bad  decided 
that  tbe  paymeot  of  tbe  said  install  men  Cs  dis- 
charged the  obligations  of  ibe  stockholders 
both  as  to  tbe  suMcription  and  mortgage.  He 
further  stated  that  tbe  mortgage  ke^  his  lots 
out  of  commerce,  and  that  be  had  no  adequate 
relief  except  l^  mandamus  to  tbe  recorder. 

Prior  to  tbe  filing  of  this  petldiu,  the  Of 
cult  Court  of  the  United  States  for  the  Bastem 
District  of  Lcnisiana  bad  appolated  recetma 
of  the  said  CoDSoUdated  AmooWIm  of  Plant- 
S»7 
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«n,  and  a  oopf  of  the  petiUoo  was  wryed  od 

Tbe  Atlorner-GeDoral  of  LouMant  appeared 
and  Died  an  exception  to  the  proceeaiog  by 
mandamuo,  claimmg  that  tbe  petitioner  could 
only  bKnreUetbyitp'itiMrjmxn.titaordinaria,- 


only 
•ndt 


eel  the  InBCrlption  of  the  mortgages  nntil  It 
had  been  Judidally  declared  that  they  were 
DOtTBUdandezlstlngsecuriltes,  byproceedlnss 
viaordiwiriaby  way  of  citation  contradictorily 
bad  with  tbe  partieg  claiming  tbe  benefit  of  the 

Thenolden  of  the  state  bonds,  Denis  and 
others,  amieared,  and  denied  ihe  allegations  of 
the  pralun,  and  pleaded  that  the  court  had  no 
Jurisdiction  of  tbe  demand  of  the  relator,  be- 
caoae  receirera  bad  been  appointed  to  tbe  Con- 
solidated Association  of  Planters  by  the  Clr- 
onlt  Court  of  the  United  Stales,  and  that  court 
only  could  entertain  jurisdiction  of  tbe  matter. 

The  receivers  of  the  associatjon,  appointed 
by  the  drcait  court,  did  not  appear,  and  of- 
fered no  objection  to  the  proceed  ine. 

The  cause  was  tried  and  tbe  civil  district 
court,  for  some  reason  not  shown,  dismiased 
tbe  petition.  The  case  naa  then  appealed  to 
tbe  Supreme  Court  of  Louidana,  which,  on 
tbe  first  hearing,  affirmed  the  Judgment;  but, 
on  a  rehearing,  reversed  it  and  granted  a  man- 
daraua  as  prayed. 

On  the  question  of  Jurisdiction  ndsed  by  tbe 
plea  d  Uie  bondholders,  the  court  said:  "The 
point  made  that  this  court  is  without  iurtadic- 
tion  because  receivers  have  been  appointed  for 
tbe  GoDBolidated  Association  by  t^e  Oniled 
States  Circuit  Court  is  untenable,  when  tbe  ob- 
ject of  the  proceeding  is  to  erase  from  the  mort- 
ege  book  of  the  State  an  incumbrance  created 
Uie  law,  and  which  the  Circuit  Court  of 


*  '  sider  any  oUier.  If  tbe  state  court  had  juris- 
diction of  the  proceedings.  Its  judgment  cannot 
be  impeached  on  the  present  writ  of  error,  for 
that  la  the  only  oUeclton  mode  to  il  on  federal 
grounds.  The  objection  is  that  the  court  has 
no  Jurisdiction  berarase  the  United  States  Court 
bad  appointed  receivers  of  the  association. 
The  simple  factthatlbesaidcourt  bad  appoint^ 
ed  Bucb  receivers  is  the  only  fact  disclosed  in 
the  record,  so  far  as  the  proceedings  In  the  Cir- 
cuit Court  of  tbe  United  States  are  concerned, 
until  after  final  Judgment  bad  been  rendered 
in  the  Supreme  Court  of  LouMaoa;  and  this 
fact  only  appeared  by  the  statement  of  the  de- 
fendants Forstall  and  Denis  in  their  answer. 
After  final  Judgment  of  the  supreme  court  was 
rendered,  John  Calhoun,  who  bad  beoomesole 
receiver,  together  with  Denis,  one  of  the  state 
bondholders,  presented  to  the  supreme  court  a 
petitlonfor  an  order  to  call  on  the  other  defend- 
ants to  join  them  in  an  application  for  a  writ 
■at  error  in  this  court,  and  If  they  refused,  then 
that  such  writ  be  allowed  to  tbe  petitioners 
alooe.  To  this  petition  was  annexed  a  copy  of 
«98 


an  order  of  the  circuit  court,  made  December 
29,  18S8,  In  a  cause  hi  which  William  Creaser 
was  com^ainant  and  the  Consolidated  AmocT 
atlon  of  Planteia  were  defendants,  for  an  in- 

Junction  and  the  appointment  of  recdven,  en- 
olnlng  tbe  defendanta  from  disposing  of  tbe 
assodatlon's  assetsor  ptopar^;  and  ^tpobitlni; 
John  Calhoun,  T.  1.  Burke  and  CI«orge  w. 
Hott  as  receivers  In  tbe  cause,  and  directing 
them  forthwith  to  take  possesdon  of  all  the 


recdon  of  the  conrt,  and  coDect  all  tu 

due  said  association,  and  all  partiea  having  pos- 
session  of  asseia,  secoritlea,  books,  papeia, 
voucben  or  effects  of  said  association  be  or- 
dered to  ddiver  up  tbe  same  to  said  receivers, 
and  that  ssid  recdvers  be  vested  with  all  tbe 
rights  and  powers  of  tecelven  in  equity  in  this 


tinued  Calhoun  and  Burke  as  receivers,  and 
specified  more  minutelv  their  powers  and  du- 
ties, not  materially  differlne  from  tbe  above. 
By  another  order,  mode  Id  June,  1684,  a  copy 
of  which  was  ^so  annexed  to  the  petition,  [CWI 
Burke  was  relieved  and  Calhoun  was  continued 
as  sole  lecdver. 

The  other  defendants  having  declined  to  Join 
in  tbe  writ  of  error,  tbe  court  made  the  follow- 
ing order  on  the  application  for  writ  of  error: 

"Order. 

"Theexce|}tlons  Sled  by  Fotstall's  Sons  and 
Denis  to  the  jurisdiction  of  the  district  court 
were  filed  after  the  general  issue  had  been 
pleaded.  They  do  not  appear  to  have  been 
awed  In  tbe  lower  court,  as  no  evidence  was 
of^red  to  show  Jurisdiction  In  the  Fifth  Cir- 
cuit Court,  Eastern  District  of  Louisuina.  and 
were  not  passed  upon,  as  the  judgment  ot  the 
lower  court  dismissed  the  apphcation  on  a 
question  of  proceedici;.  On  appeal  no  allusion 
was  made  to  them,  and  no  aclfon  of  tbe  appel- 
late court  w,is  asked  on  tliem. 

"The  acceptors  b.ive  taken  a  chance  for  a 
decision  In  their  favor  on  the  merits.  After 
Retting  one  against  them  they  cannot  be  ^- 
lowed  the  relief  now  sought.  Mayi  v.  Fat- 
ten. 87  U.  8.  20  Wall.  414  [3a:  888]. 

"Tbe  application  for  the  writ  is  refused. 

"New  Orleans,  Haich  36, 1886. 

"E.  Berkudbz,  OM^  JsmMm' 

We  think  that  copies  of  tbe  orders  made  by 
the  circuit  court,  which  were  annexed  to  the 
petition  for  a  writ  of  error,  were  produced  In 
tbe  case  altogether  too  late  to  constitute  any 

S round  for  importing  a  federal  qoeallon  into 
le  cause,  although  we  do  not  perodre  that  It 
would  have  made  any  diSerence  In  the  result 
if  they-  bad  been  presented  regularly  in  tbe 
court  of  first  instance. 

Tahla^  the  case,  then,  as  It  stood  whan  the 
final  decision  of  the  Supreme  Coart  of  Lonisi- 
ana  was  made,  wehavesimplytodedde  wheth- 
er the  single  fact  that  the  circuit  court  hadaj^ 
pointed  receiveia  of  the  asaocUtlon  deprived 
the  state  court  of  all  J^lsdlctloii  of  tbe  peti- 
tion for  mfiifi«mna,  w'e  haT«  seen  that  (ha 
Supreme  Court  of  Louisiana  decided  that  It 
did  not,  and  we  have  seen  the  reason  wh;  they 
127  F.  8. 
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mortgage  on  the  ncarda  of  the  State. 

We  sboold  bedtste  to  ooncnr  with  the  etate 
court  in  the  optnioii  that  the  Circuit  Court  of 
the  United  States  wonld  have  no  aathwltr  U> 
order  the  eruvn  of  an  hicumhnnce  from  (he 
tDorUpwe  book  of  the  State.  The  courts  of 
the  United  States,  h)  COM*  over  which  thwhan 
}urtsdlctlon,haTe  Just  as  much  power  to  effectu- 
ate Justice  between  the  partlea  as  the  state  courts 
faave.  But  we  do  not  suppose  that  thejurisdio- 
tioD  of  the  Btateoonrt  in  the  present  case  depends 
on  the  incapad^of  the  drciiit  court  to  aSord  le- 
lief;  bat  on  Its  own  InlwTent  powen,  and  the 
<act  (bat  such  Jurlsdfctlou  has  not  been  taken 
swav  t^  the  proceedloKs  in  the  federal  court 
Wonekl  in  a  number  of  cases,  that  the  Jurisdic- 
tion of  the  state  courih  over  coDtroveraiea  be- 
tween paitiei.  one  of  whom  was  proceeded 
•gainst  under  the  late  national  bankmpt  law, 
-was  not  taken  awi^  bj  ibe  bankruptcy  pro- 
ceedtoos;  althoufdi  a  sidt  against  the  oankrupt 
might  EM  suspended  bforder  of  the  bankruptcy 
court  until  he  obtained  or  was  lefnsed  a  di»- 
«hars&  BtaSgitarv.Oaff.nV.S.BSllSR-.tCIS,]; 
det/Sn  T.  Boweman.  98  U.  S.  180  [28:88' 
Mam  y.  fatten,  67  U.  S.  20  WaU.  414  mm 
MeBtnrn  t.  La  BoeiiU  FraneaiK,  SB  TJ.  8.  _  _ 
[S4:S701.  Id  the  esse  of  Ban*  qf  Bethtl  t. 
FM^t&gut  Bafik,  81  U.  S.  14  WaU.  SS8  [W: 
Wf\.  we  decided  that  snh  misbt  be  brongbt  Id 
a  state  court  agaiiut  a  national  bank,  although 
(t  bad  made  default  in  paying  Its  drcolating 
notes,  and  a  receiver  of  tne  bank  bad  been  ap- 
pdDted  tn  fbe  Comptroller  of  the  Currency. 
A  fortiori,  a  compaoV  may  be  sued  whose  as- 
sets have  been  placealotLe  hands  of  a  receiver 
in  an  ordinary  suit  In  cbancery. 

It  la  objected,  however,  that  do  action  can  be 
commenced  against  receivers  without  permis- 
aion  of  the  court  which  appointed  them;  aad 
rererence  Is  made  to  Barton  v.  Barbour,  104  U. 
6.  128  [2«:674],  ond  JJatit  v.  Grav,  88  U.  8.  18 
WalL  203  [21:447].  This  ia  not  an  acUoD 
against  the  leceiven,  but  a^iast  the  Consoli- 
dated .Association  and  therecurder  of  mortg^es. 
The  receivers  were  notiSed  ot  the  proc^mog 
by  being  served  with  a  copy  of  the  petition,  so 
as  to  give  them  an  opporluoity  of  objeating  if 
they  law  fit  todoso.  They  did  not  appear,  and 
I  made  no  objections.  The  state  bondholders 
were  made  parties,  and  tbey  did  appear.  We 
are  not  concerned,  however,  with  the  proceed- 
ings, or  the  meiils  of  the  cnse,  but  only  with 
the  question  of  tlie  jurisdiction  of  the  court 
Of  this  we  have  no  doubt.  Perhaps  the  circuit 
court,  on  application  of  the  receivera,  mi^bt 
have  interfered  to  prevent  the  petitioner  from 
proceeding  In  the  aCete  court,  had  they  thoueht 

S roper  to  make  such  an  application;  but  they 
id  nothing  of  the  kind.  • 

This  was  not  the  case  of  a  proceeding'  In  the 
state  court  to  deprive  the  receivers  of  property 
In  their  poesesslon  as  such.  That  would  have 
been  a  dilEerentthIng,  and  the  atate  court  would 
not  have  had  JurladfetioD  for  such  a  puri 
This  was  only  a  case  for  enforcing  the  rlgl 
the  petitioner  to  have  canceled  on  the  books  of 
the  recorder  a  mortgage  which  bad  been  satis- 
fied and  paid, — not  interfering  In  any  way  with 
Ibejpossesslon  of  the  receiver. 

m  an  tati^Ua  Oiat  Hit  ilatt  eovrt  hadjvri*- 
ttl  D.  B. 


dictivntf  the  ea»e,  and  t^  Jwtgmmt  qf  lA$  8u- 
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IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio,  to 
review  a  judgment  In  favor  of  defendant  in  an 
action  to  recover  land  in  Oblo.    Mnerted. 

The  facts  are  stated  In  the  opinion. 

Mr.  C.  B.  Bbtthewa.  for  plaintiffs  in  errori 

The  deed  has  not  been  executed  tu  accord- 
ance with  the  statute,  and  Is  therefore  void. 

Bchoul.  Bus.  &  W.  8 17B:  IWmm«-  v.  ffiwffj/. 
la  Pa.  484;  Dunham  v.  Wnght,  53  Pa.  167; 
Qliddm  t.  Strupler,  03  Pa.  400;  Wamm-  v. 
CtowA.  UAIlen,  168;  ffsrriMv.  jriUEm,4Gray, 
482;  Palmer  v.  Paine,  9  Gray,  W;  Dodge  v. 
BoUiTuAead,  6  Hinn.  20;  Annan  v.  Foltom,  Id. 
500;  Lane  v.  Soulard,  15  Dl.  128;  Manner  v. 
SavTid^rt.  10  ni.  118;  CW«  v.  Fan  Biper,  44  111. 
08;  OTapengfiher  v.  Figervary,  9  Iowa,  188; 
MiOer  v.  Wetherb;/,  13  Iowa,  4IB. 

This  deed  was  not  capable  of  being  made  a 
valid  conveyance  by  the  acknowledgment  of 
the  huabaDd  after  the  death  of  the  wife. 

ya«A»inv.Sr«vn<,  IS  Johns.  110;  Doay.  Hol- 
land, 8  Cow.  277;  Smith  v.  Shaekteford,  9  Dana, 
468;  Shoenberaer  v.  Zook,  84  Pa.  24;  Leggate  v. 
Clark,  111  HasB.  308;  I^wrenee  v.  Bei»ler,  8 
Har.  &  3.  371;  Deiee]/  v.  Campan,  4  Uich.  065; 
Dow  V.  Jeadl,  21  N.  H.  470;  Kottman  v.  Ayer, 
1  Strobb.  L.  502,  8taei  v.  Proba,  69  Dl.  882; 
Bhea  V.  Rhenner.  26  U.  8.  1  PeLlOS  (7;72);  El- 
liott y.  Peirtol,  Id.  828  (7:164). 

The  Statute  of  LimitatioDS  does  Dot  begin  to 
run  until  the  death  of  the  hoaband. 

KMenJnvek  v.  Craertfft.  86  Ohio  St  68S; 
Tlurmptan  v.  Often,  4  Ohio  St  S17;  Clark  v. 
Clark,  20  Ohio  8t  138. 

(No  couDsel  appeared  for  defendant  In  error.) 


1I9-4M  SuPBKVR  CouBT  or  t 

Jfr.  JvUet  H»rt>»  dellnred  Ui«  oplnioii  of 
fteconit: 

mi  ma  >n  actloa  to  recover  fortj-two  un- 
divided one  hnndredtb  parts  of  &  tr&ct  of  laud, 
Id  tlw  Coon^  of  Fayette,  Suie  of  Ohio.  The 
BDtwer  denied  that  the  ptalotlffa,  or  either  of 
tbem,  have  ko;  estate,  title,  or  iDtnreat  Id  or  lo 
this  land,  or  to  any  part  thereof.  The  defend- 
ant also  pleaded  that  no  caoM  of  action  ac- 
crued to  the  plalntifls  or  to  either  of  them 
amiost  blm,  within  twenty  yean  prior  to  the 
Utnc  of  the  petition. 

The  bill  of  exceptions  shows  that  the  plaint' 
Iffi  in  error,  after  otteAaf;  in  evldenro  a  patent 
of  tlie  United  StBt«a  cording  the  laod  in  con- 
troversy, made  proof  tending  to  eetabllsb  the 
followinK  facts:  The  patentee,  William  Green 
Hunford,  died  intestate,  leaving  as  his  only 
heirs,  Bobert  Uunford,  John  Hunford.  Stan- 
hope Munfoid,  William  Qreen  Muoford,  EUia- 
beth  Hunford,  and  Mary  Munford.  Three  of 
these  heiia— Stanhope,  William  Qreen,  and 
[TSOJ  Elizabeth— died  early  in  the  present  century, 
nnnutrrlad,  chlldleas,  and  Inteataie;  the  other 
three  inherited  the  patented  lands  in  equal 
(hares.  Margaret  Ann  Hunford,  the  only  heir 
of  Bobert  Uunfoid,  who  alao  died  iDteetate, 
waa  bom  In  tbe  year  1800,  and  in  1819  Inter- 
married with  John  Sinclair,  She  died  Intestate 
September  18, 1BS7,  having  Inherited  one  thbd 


t    CJltlTED  BTATKe. 


Oct.  Tckm. 


_e  ber  only  b^,  and  J.  Hali&on  Sewall  is 
tbe  grantee  of  acme  of  tbe  original  plaintlSa  for 
whom  be  was  substituted  as  a  port;. 

Thia  was  the  case  made  by  the  plointtfta  In 
error  who  were  plalndffs  below. 

The  defendant,  to  maintain  the  lasaea  on  his 
part,  offered  in  evidence  a  certain  deed,  pur- 
porting-to  be  a  convCTance  to  one  Gary  8.  Jones 
of  the  Interest  of  John  Sinclair  and  Haivaiet 
Ann  Sinclair,  his  wife,  in  this  land. 

That  deed  la  dated  September  10, 1887--three 
days  before  tbe  death  of  Hrs.  Sinclair— and 
purporta  to  be  atgned  by  tbe  grantors— Sinclair 
and  wife,  of  Gloucester  County,  Virginia— and 
to  have  been  "signed,  sealed  aod  delivered  In 
rnreaenceofWin.  Robins,  Richard  8.  Jones,  and 
Pet  R.  Nelson."  Attached  to  It  are  the  fol- 
lowing certlficatefl; 

"Gl^UCBBTKB  COOTITT,  to  ait: 

"We,  WilUam  Robins  and  Peyton  R.  Nelson, 
jnatireg  of  the  peace  In  the  county  aforesaid,  in 
the  State  of  Vi»inia,  do  hereby  certt^  that  Hai^ 
garet  Ann  Sinclair,  the  wife  of  John  Sinclair, 
parties  to  a  certain  deed  bearing  dale  on  ibe 
lOtb  of  September,  1887,  and  hereunto  annexed, 
personally  appeared  before  us,  in  our  county 
aforeeald,  ana,  being  examined  hv  us  privily 
and  apart  from  her  husband,  and  bavhig  the 
deed  aforesaid  fully  ezplalned  to  her,  she,  the 
Bsid  Margaret  Ann  Stnclalr,  acknowlMged 
the  ftame  to  be  bet  voluntarj  act  and  deed,  and 
declared  that  she  had  willingly  signed,  sealed, 
and  delivered  the  same,  and  Utat  ihe  wished  not 
to  retract  It. 

"Given  under  our  hands  and  seals  this  10th 
day  of  September,  1887, 

"Wk.  RoBtne.        [seai,.] 
"Parr.  R.  Neuoh.  [sbai^j 
[TSl]       "BrrA.TRar'VTBaunA,Glini«ett«r(kunti/,towit: 

"We,  Wm.  Bobina— Thomas  Smltb,  Jnatlcei 


of  the  pence  in  tbe  county  and  State  aforesaid, 
do  hereby  certify  that  John  Sinclair,  a  paity  to 
a  certain  deed  bearing  date  the  10th  day  of 
September,  1B8T,  and  hereunto  annexed,  per 
soually  app^'ored  beforeua  in  our  own  county 
sforcsaid,  and  acknowledged  tbe  same  to  be  btt 
act  and  deed,  and  desired  us  to  certify  the  said 
acknowledgment  lo  the  clerfc  of  the  counilet 

of ,  in  the  Slate  of  Ohio,  In  order  that  the 

said  deed  may  be  recorded. 

"Given  undA  oui  handa  and  teals  this  14th 
of  May,  1840. 

"Wm.  Ronina  [shlal.] 

"Thomas  Smitil        [sbai,.] 
"  Statb  of  TntaraiA,  Qhuettttr  Oonntv,  it, 

wit: 

"I,  JohnR  Cary,  cleric  of  the  court  of  the 
county  aforesaid,  in  the  Slate  aforeaaid,  do  here- 
by certify  that  Wm.  Robinsaod  TLomasSmitli 
and  Peyton  R.  Nelson,  Esquires,  whose  names 
and  aeals  are  affixed  to  tbe  within  certiflcates  of 
acknowledgments,  were,  at  the  time  of  subscrib- 
ingthesame,  justlcesof  tbepeacelnandfortlie 


oughtto  be  given  to  all  their  acts  as  such. 

"Id  teetunony  whereof  I  have  hereunto 
subecribed  my  name  as  clerk  aforea^  and  af- 
fixed the  seal  of  tbe  said  county  this  14tb  day 
of  May,  1840,  In  the  64th  yearof  the  Commou- 
wealth. 

"  [l.  b.]  Jobs  R  C&bt,  O.  O.  0. 

"Statb  or  TmainiA,  Gloueetter  Oountf/,  to 

wit: 

"  I,  Wm.  Robins,  presiding  justice  of  the 
court  of  the  ooud^  aforesaid,  do  hereby  certi- 
fy that  John  R.  Car;,  who  bas  given  tbe  certi- 
ficate below,  is  clerk  of  the  said  court,  and  that 
his  attestation  is  In  due  form. 

"Given  imder  my  hand  this  litb  day  of 
Mi^,  1840. 

Wk.  Bobihs,  Sen'r.    [eBAi*]" 

The  plalndCFs  objected  to  the  admisdon  of 
tbe  ooDveyance  bx  evidence,  upon  the  ground 
that,  as  it  waa  not  acknowledged  or  proven  by  rnwoi 
John  Sinclair  undl  after  tbedeath  of  bis  wife,  it  ^  '**' 
was  not  sufficient  and  valid,  aa  a  conveyanco 
of  the  letter's  interest,  dther  under  tbe  laws  of 
Virsinla  where  it  was  executed,  or  under  the 
laws  of  Ohio,  where  the  land  is  dtuated.  This 
objection  was  overruled  and  the  deed  admitted 
in  evidence,  to  which  the  plaintiffs  excited. 
The  defendant  offered  in  evidence  deeds  con- 
veying  to  him  whatever  title  CaryS.  Jones  had, 
and  admitted  that  he  was  in  possession  of  the 
premises  In  controversy. 

No  further  evidence  being  offered,  the  court 
charged  tbe  jury  tiiat  the  deed  of  September 
10,  1&S7,  was  avalid  conveyance  and  passed  to 
the  grantee  Jones  all  the  interest  of  Hargarti 
Ann  Sinclair  in  the  premises;  that  the  defend- 
ant, by  subsequent  conveyances,  had  become 
the  grantee  oi  that  Interest;  and  that  be  wns 
entiUed  to  a  verdict.  To  this  charge  the  plain- 
tiffs excepted. 

The  Act  of  the  General  Assembly  of  Ohio, 
passed  February  21,  1881,  entitled  "  An  Act  lo 
Provide  for  the  Proof,  AcknowledgmeDt,  and 
Recording  of  Deeds  and  Other  Instruments  o( 
Writing,"  was  In  force  both  when  Mrs.  Slii- 
clsir  acknowledged  the  deed  to  Jonee— Sep 
tember  10,  1887— and  when  it  was  acknowl- 


Sewall  t.  H1.TIUKBB. 


edged.  In  1840,  bj  her  bnabuid.  Ita  fifth  «eo- 
lioD  b  Id  tbew  wends:  "  All  de«d>,  mortgiigM, 
powers  of  Utomsy,  aad  other  InalmiDeDts  of 
writlDg,  for  the  coDTeyanoe  or  tncnmbnuice  of 
anr  lud,  teaenMoU  or  iKredftameDti,  iltiule 
wJthln  tbli  [Out]  Bute,  ezecated  and  achoowl- 
«d£ed  or  proved  in  any  other  Slate,  Terrhory 
or  country,  in  oonf  onnl ^  with  the  laws  at  said 
Stale,  T^ritory  or  coontiy,  or  in  oonformiW 
with  the  lawa  of  thii  State,  shall  be  valid  as  U 
executed  within  this  State  Id  conformity  with 
the  f orexolue  provMons  of  thl«  Act."    Kl  Ohio 


Slat. 


foregoing  p 

I.  840;   18. 


A  C.  us,  46S. 


J  was  (he  Act  of  February  S4,  ISIO  (Rev. 

Code.  Vh.  1819,  p.  861),  entitled  "An  Act  to 
Reduce  Into  One  the  Sereral  Acts  for  IiegaIa^ 
ioE  Conveyances  and  Concerning  Wrtragful 
Alienations." 

Its  flrvt  section  provides: 

"  That  no  estate  of  inheritance  or  freehold, 
[723]  or  for  a  term  of  more  than  five  vean,  in  landa 
or  leoementa,  shall  be  conveyed  from  me  to 
another  Doless  the  conveyamx  be  declared  bv 
writing  seated  and  delivered;  nor  sbaU  sacb 
oonvevaDC«  be  good  against  a  purchasra  for 
valnaue  oondderation,  not  having  notice 
thereof,  or  any  creditor,  unless  the  same  writ- 
ing be  acknowtedged  bf  the  ^arty  or  parties 
who  shall  have  sealed  and  delivered  It,  or  be 
proved  t^  three  wltnesseB  to  be  his,  her  or  their 
act,  before  the  court  of  the  county,  city  or  cor- 
poiatloD  in  which  the  land  conveyed  or  some 
part  thereof  Ueth,  or  in  the  manner  hereinafter 
directed,  and  be  lodged  with  the  derk  of  such 
court  to  be  there  recorded." 

The  fourth  section  provides: 

"  All  bargidnf,  soles  and  other  conveyances 
whatsoever  of  anv  lands,  teoeraents  or  heredita- 
ments, whether  Qiey  be  made  for  passing  any 
estate  of  freehold  01  inheritance,  or  for  a  term 
id  years,  and  all  deeds  of  settlement  upon  mar- 
riage wherdo  either  lands,  slaves,  money  or 
other  personal  things  shall  be  settled  or  cove- 
nantea  to  be  left  or  paid,  at  the  death  of  the 
party  or  otherwise,  and  all  deeds  of  tmst  and 
mortftagea  whatsoever,  which  shall  hereafter  be 
made  and  executed,  shall  be  void,  as  to  all 
creditors  and  subsequent  purchasers  '  for  valu- 
able oonsfdentioa  without  notice,'  unless  tbey 
■hall  be  acknowledged  or  proved  and  '  lodged 
with  Ibc  clerk  to  be  recorded,  according  to  the 
directions  of  this  Act;  buttheaame.  nsbetween 
ttie  parties  and  their  heirs,  '  and  n^  lu  all  subse- 
quent purchasers,  with  notice  tl.>i'i.of,  or  with- 
out valuable  conMeratlon,'  ahall  nevertheless 
be  valid  and  UndhLg." 

The  fifteenth  section  makes  speciflc  provlsic 


in  court,  and  mIdk  examined  privily  and  apart 
from  her  husbana,  l^  one  of  the  Judges  there- 
of, shall  declare  to  hfm  that  she  did  freely  and 


willin j^y  seal  and  deliver  the  said  writing,  1 . 
tie  then  shewn  and  explained  to  her,  and  wabe» 
oot  to  retract  it,  and  shall,  before  the  said 
court,  acknowledEe  the  lald  wrltlnt;,  so  again 
yjyjj.  shown  to  her,  to  DeherRct,sucb  privy  examlo- 
l"^'  allon,  acknowledgment  and  declaration  shall 
■hereupon  be  entered  of  record  hi  such  («urt; 

is;  u.  s. 


and  if,  before  any  two  justices  of  the  peace,  for 
any  county  or  corporation.  In  'any  Slate'  01 
Territonr  of  the  United  States  'or  of  the  Dis- 
trict of  Columbia,'  such  married  woman,  being 
examined  privily  and  apart  bom  her  huaband, 
and  havinc  the  writlog  aforesaid  fully  ex- 
plaiDed  to  her,  shall  acknowledge  tbu  same  to 
be  her  act  and  deed,  and  shall  declare  that  slw 


declaration  shall  be  certified,  by  such  Jur<  Ices, 
under  their  bsndx  and  seala,  by  a  oertmcate  an- 
nexed to  said  wriiing, 


the  conn^  (or  corporation)  eforesaid,  in  the 

State  (or  Territory  or  District)  of ,  do 

hereby  certify  that  B.  F.,  the  wife  of  G.  H., 
parties  to  a  certain  deed,  bearing  date  on  the 
—  day  of ,  Bed  hereunto  annexed,  per- 
sonally appeared  before  us  in  our  county'' 
corporation)  aforesaid,  and  being  eza 


mty^ 


deed  aforesaid  fully  explained  to 
her,  me,  the  said  B.  F.,  acknowledged  the 
same  to  he  her  act  and  deed,  and  declared  that 
she  had  willingly  signed,  sraled  and  delivered 
the  same,  and  that  she  wished  not  to  retract  It. 
Olven  under  our  bands  and  seal  this  —  day  of 


such  derk  to  record  the  said  certldcate  accord- 
ingly along  with  the  deed  to  which  it  is  an- 
nexed; aodwhen  the  privy  eiamloation,  ac- 
knowlednnent  and  declaration  of  a  married 
woman  sball  have  been  so  taken  in  court  a^d 
entered  of  record,  or  certified  by  two  magis- 
trates, and  delivered  to  the  clerk  to  be  recorded, 
and  the  deed  alao  shall  linve  been  duly  acknon- 
ledced  or  proven,  as  to  the  husband,  and  deliv. 
erea  to  the  clerk  to  be  recorded,  pursuant  to  the 
directions  of  Ibis  Act.  such  deed  ahall  be  as  ef- 
fectual Id  law, to  pass  all  theright,  title  and  Inters 
est  of  tbe  wife,  as  if  sbehadbeeo  an  unmarried 
woman:  Provided,  however,  that  no  coveaaot 
or  warranty,  contained  in  such  deed  hereafter 
executed,  shall  in  any  manner  operate  upon 
any  feme  covert  and  her  heirs,  further  than  to 
convey  effectuaUv,  from  such  foiM  eovert  and 
ber  heirs,  her  ri^t  of  dower,  or  other  Interest 
in  real  estate,  which  she  may  hao  at  the  dale 
of  such  deed." 

The  firat  secUon  of  the  Ohio  Slatale  of  1881 
(1  8.  &  C.  468),  as  modified  by  the  subsequent 
Acta  of  January  29, 1888  (Id.  470),  and  Febru- 
ary 17,  1834  (Id.  891),  provides  that  when  any 
man,  or  unmarried  woman,  above  the  age  of 
slgbleen  years.  "  shall  execute  within  this  State, 
any  deed,  mortgage,  or  other  instrument  of 
writing,  by  wbidi  an;  land,  tenement  or  here- 
dliament  shall  be  conveyed,  or  otherwise  affect- 
ed or  incumbered  In  law,  such  deed,  mortgage, 
or  other  insli  umcnt  of  writing,  sball  be  signed 
and  sealed  Ly  th=  Rrantor  or  graotors,  maker 
or  makers,  or  [and]  such  signing  and  sealing 
shall  be  acknowleiged  by  such  grantor  or 
ms^er  In  tbe  presence  of  two  witnesses,  who 
shall  attest  such  slgntqg  and  sealing  and  sub- 
scribe their  names  to  such  Bttestadon,  and  such 
■igning  and  sealing  shall  also  be  acknowledged 
Ml 
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br'ancb  rrantot  or  grantors,  maker  or  makers, 
b^ore  a  Jodge  of  tbe  supreme  court,  M  of  tbe 
court  of  commoo  pleas,  a  Jnstioe  of  the  peace, 
notarj  public,  mavor,  or  other  preddiufofDcer 
of  an  hMorporated  tOTD  OT  dty,  who  wall  cer- 
OJy  snch  acknowledgment  on  the  same  abeet 
on  Trhich  aach  deed,  mortgage,  or  othrahutm- 
ment  of  vrritinc  ma;  be  {ninted  or  written; 
and  shall  subscribe  his  name  to  such  certifi- 
caie." 

The  second  section  of  (he  same  Act  proTlde*: 
"That  when  a  husband  and  wife,  she  being 
dgbleen  years  of  age  or  upward,  shall  execute, 
within  this  Btate,  any  deed,  mortgage,  or  other 
instrument  of  writiog,  for  (he  connyanoe  or 
incumbrance  of  tbe  estate  of  the  wife,  or  her 
right  of  dower  in  anv  land,  tenement  or  liere- 
dhament,  situate  within  (his  State,  anch  deed, 
mortgage,  or  other  instrument  of  writing,  aliall 
be  signed  and  sealed  b;  the  husband  and  wife: 
and  such  signing  and  sealing  shall  be  attnted 
and  acknowledged  in  the  manner  prescribed  In 
the  first  section  of  tbia  AcA;  and,  in  addition 
thereto,  the  officer  before  ^Thom  auch  acknow- 
ledgment shall  be  made  Bhall  examine  tbo  wife, 
separate  and  apart  from  her  husband,  and  shall 
read  or  otherwise  makeknown  to  her  tbe  contents 
of  such  deed,  mortgage  or  other  Instrument  of 
writing;  andlfuponsuchseparate examination 
she  st^  declare  that  she  did  Tolnntarily  algn, 
seal,  and  acknowledge  the  same,  and  that  she 
is  still  aatisfled  therewith,  auch  officer  shall  cer- 
tifr  such  examination  and  declaration  of  the 


wife,  tosether  wlfb  the  aeknowledgment  as 
aforesaid,  on  such  deed,  mortoage,  or  other  in- 
strument of  writing,  and  subscribe  bis  name 


the  first  Inquiry  must  be  wLelber  the  deed  por- 
ptnting  to  convey  to  Jones  the  interest  of  John 
Sinciur  and  wife  in  the  lands  In  dispute  was 
executed  and  acknowledged  in  conformity  with 
the  laws  of  Virginia,  where  that  deed  purports 
to  have  been  made. 

There  has  been  no  appearance  in  this  court 
by  the  defendant;  nor,  in  the  examination  of 
the  aueations  presented,  have  we  bad  tbe  bene- 
fit of  a  brief  Id  his  behalf.  But  we  are  in- 
formed by  the  brief  of  the  plaintiffs  in  error 
that  it  was  claimed  In  tbe  oourt  below  that  nei- 
ther tbe  acknowledgment  not  record  of  the 
Sinclair  deed  constituted  parta  of  the  deed  itaelf , 
and  that  the  effect  oi  the  want  of  acknowledg- 
ment was  dmply  that  defined  by  section  four  of 
the  Virginia  &.cl  of  1810,  namely,  that  the  deed 
was  valid  and  Unding  as  between  tbe  parties 
and  their  hdia. 

We  do  not  understand  such  to  have  been  the 
law  of  Virginia  In  respect  either  to  ttie  acknow- 
ledgment or  recmdinK  of  deeds  made  by  bu^ 
band  and  wife.  In  Flrtt  2Tta.  Bank  ofBarri- 
tatAmrg  r.  Fani,  7K  Va.  6M,  60a  tbe  auestion 
was  as  to  the  admissibility  of  parol  evidence  to 
■how  that  the  privy  examination  of  a  married 
woman  was  regulaify  taken  In  the  form  pre- 
scribed by  the  statute,  or  that  the  officer  taking 
the  tame,  by  mistake  or  Inadvertence,  omitted 
material  statements  required  to  be  set  forth  in 
tlie  oertlflcate  of  such  examination.  Referring 
to  lecUon  9  of  chapter  117  of  tbe  Vlr^ia  Code 
of  1898 — which,  as  we  ahall  presentiv  see,  is 
■nbatantiaDy  the  same  as  section  15  of  the  Act 
Of  1810— the  court  said:  "  It  wHl  thus  be 


that  the  statute  preecribea  the  neceasaiy  step* 
to  be  taken  preparatory  to  a  valid  lellnmild)- 
ment  of  the  claim  for  dower.  Tike  cerbflcata 
must  set  forth  her  declaration  and  acknow- 
ledgment as  inesalbed  by  the  statnte;  it  moat 
be  on  or  annexed  to  the  deed;  It  must  be  ad- 
mitted to  record  along  with  the  deed,  aad  when 
oO  these  requirements  shall  have  been  complied 
wltb,  and  not  tiU  (A«n,  tbe  writing  operates  to 
convey  from  the  wife  her  right  of  dower." 
After  observing  that  the  object  of  the  siatute 
wai  to  provide  a  substitute  for  tbe  proceeding 
hf  fine  in  England,  which  was  never  in  force 
in  Vir^nia,  whereby  the  ri^ia  of  the  wife  on 
the  one  hand  might  m  careauUy  guarded,  and 
an  indefeasthle  title  secured  on  the  other,  tbe 
court  proceeds;  "Aawassaidby<AidMTucker, 
a»rkmt  V.  FonytA,  11  Leigh,  801,  'the  validly 
of  the  deed  is  made  to  depend  not  npon  the 
truth  of  the  certifioUe,  but  upon  Ita  exiSenoe 
and  llsdellvery  to  tbe  clerk.'  It  is  tbe  authen- 
tic and  sole  medium  of  proving  that  the  fcmtf 
a>t»rt  has  acknowledged  tbe  deed  with  all  tbe 
solemnltieeretmlred  by  the  statute."  The  Court 
of  Appeals  of  Virginia,  in  the  same  case  quotes  ' 
with  approval  the  following  language  from  M- 
Uott  V.  PeirtoC,  26  U.  8.  1  Pet.  340  [7:170]: 
"  What  the  law  reguirea  to  be  done  and  appear 
of  record  can  only  be  done  and  made  to^»)ear 
of  the  record  itseu,  or  an  exemplificatioD  of  the 
record.  It  is  perfectiy  immaterial  whether 
there  be  an  acknowledgment  or  privy  ezamioa- 
tion  in  factornot— if  therebe  no  record  of  the 
privy  examination — for  by  the  express  terms  of 


B  estate  of  a 


makes  tbe  deed  effectual  to  p 
femt  covert." 

In  Boret  v.  BoaiuAe  Nat.  Bank,  decided  in 
ieB7  (not  yet  in  tbe  rw* Jar  reports,  but  reported 
in  4  8.  B.  Rep.  630, 8M.  681).  the  court  sdd  that 
"all  the  requirements  of  the  statute,  incloding 
recordation  as  to  both  kvtband  and  wife,  must 
be  complied  wtth,  or  dse  the  wife's  title  does 
not  pass."  After  an  extended  review  of  tbe 
Statntee  of  Virginia  relating  to  conveyances, 
begianing  with  tbe  Act  of  1674,  and  Including 
thoseof  ITOe.  1710, 1748.  178B,  1799, 1814,  and 
1819,  theconrtfnzthersald:  "  Tbe  part  of  sec- 
tion IS,  chap.  99,  IBev.CkNleieU,  prescribing 
the  effect  of  acknowledgments  tA  married 
womra  when  recorded,  was  condenaed  sabstan- 
tially  into  what  is  now  section  7,  cbap.  117. 
Com  18TS,  wbloh  was  the  statute  In  force  and 
appUcable  to  the  case  In  hand.  *  •  •  The 
statute  is  absoluU;  there  is  no  room  for  pre- 
"'  g  from  technical  rules  of  con- 


sumptions resulting  from  technli 

Btniction;  and  all  Its  requisites  must  be  sub- 
stantially compiled  with,  or  else  nothing  passes 
by  the  deed  of  a  married  woman.    As  colony 


by  the  law  of  Virginia  the  acknowledgment 
and  the  recording  i3  conveyances  by  busband 
and  wife  of  lands  in  that  Commimwealth.  in  the 
mode  pieacribed  by  her  laws,  la  easential  to  pass 
the  estate  of  the  wife  hi  such  lands. 

The  question,  however,  remains  aa  to  tbe  ef- 
fect of  the  death  of  Uis.  Sfaiolair  befon  ber 
boshaud  had  acknowledged  the  deed.    This 
question  is  tj  no  means  free  from  difficult, 
U7  CB. 


Fuuibm'  Loax  aeo  Tbur  Co.  t.  Bioth. 


If  her  BCfenow- 
ledgmant  and  the  recordiog  of  Uie  deed  the  In- 
itrammtwonld  bo  wholly  Toid.  But  the  court 
nld:  "Not  00,  bowew;  Sor  u  betweaa  the 
hmOMiid  and  the  gnntee  the  deed  wouM  be  valid 
utd  Mndlog,  tbon^  u  to  the  vif  e  it  would  be 


actloiL  ButltisiuelesBtovEuethispropodtioa 
u  the  preleoded  lecoidstloii In  187S  of  the  deed 
of  1861  was islor  to Hra. Rorei'B  death.  Itte 
■offictent  to  Mt7  tliat,  If  the  qneatloD  wen  pre- 
MDted  directly  tor  dedrioD,  ft  would  be  an  ex- 
oeedinglv  iDtereatlDg  one,  as  the  authority  for 
reconuoon  at  a  time  enbeequent  to  the  execu- 
tion and  deliver;  of  the  deed  seems  to  r«fit  solely 
npon  the  presumptioD  of  the  wife's  continwog 
acquieacencei  and  In  S  Tuck.  BL  Com.,  Bk.  2, 
p.  268,  the  dimneulahed  author  sizniflcautly 
foggesta  theoueatbn  whether  recor&tlon  after 
thedeathof  tne  wife  would  be  effectual. " 

While  it  iras  not  esaentiat,  under  the  Ohio 
Statule,  that  the  deed  signed  bv  Sinclair  and 
wife  be  put  upon  record  In  Virginia,  we  are 
of  opinion  Oat  npon  b«  death  ttie  deed,  pre- 
Tiondy  signed  and  acknowledged  by  her,  npon 
nrlTy  esaminatlon,  hut  Dot  acknowledged  by  the 
husband,  prior  to  her  death,  became— so  for  aa 
the  lawB  (»  Virginia  are  concerned— inoperative 
as  a  convqrance  of  her  Interest  in  the  lands  In 
oontrovenfy.  Until  tbe  husband  acknowledged 
tt,  and  tberebv  In  the  only  way  {^escribed  by 
sUUale,  gave  nla  assent  to  her  conveyinK  away 
her  Interest,  the  deed  was  ineQectual  tor  any 
purpose.  While  It  ma;  not  have  been  necessary 
that  they  should  acknowledge  the  deed  at  tbe 
same  time,  or  upon  tbe  same  occasion,  or  before 
the  same  officer,  the  Statute  of  Virginia,  upon 
■aj  fair  laterpretatloo  of  its  words,  and  hsmg 
regard  to  the  policy  which  Induced  its  enact- 
ment, must  be  held  to  have  required  that  the 
acknowledgment  of  ibe  husbeotl  should  occur 
in  tbe  lifetime  of  the  wife,  while  sbe  was  capable 
of  asking  bis  consent  to  tbe  conveyance  of  her 
lands.  But  that  asaenl  was  of  no  arailafter  tbe 
death  of  tbe  wife  before  the  huabsDd  bad,  br 
BcliuowiedgiQent  of  tbe  deed,  signiSed  hiswiT'- 


death  tbe  title  piu>j«dlo  some  one.  Itdldnotnui 
to  Jones,  for  tbe  reason  that  there  was  notCbsn 
In  existence  any  completed  convejance,  snffl- 
dent,  under  the  law,  to  transfer  ber  estate  to  a 
gnstee.  It,  therefore,  must  have  paned  to  her 
nelia,  and  their  title  could  not  be  devested  1^ 
anysnbsequentactof  thehusband.  Tbe  tburta 
section  of  the  Vlrghiia  Statute,  declaring  oertsln 
conteysnoes  to  be  valid  and  binding  as  netween 
the  puties  and  their  bdrs,  has  no  application 
to  conveyancea  t^  a  wife  In  whlidi  the  husband 
doss  not  Join,  during  her  lifetime,  t>y  an  ac- 
knowledgment in  tbe  mode  prescribed  by  law. 
It  nsolta  that,  if  the  admisdbility  as  evidence 
of  the  dead  to  Jones  depends  upon  its  validity, 
onda  tbe  laws  of  TirginiL  as  a  oonveysnce  of 
Mrs.  Sinclair's  interest  in  Uiese  land^  the  court 
erred  In  not  excluding  it  from  the  Jiny. 
1S7  V.  8. 


Was  the  deed  executed  and  acknowledged  in 
conformity  with  the  taws  of  Ohio,  where  the 
lands  ore  situated  T  In  other  words,  would  the 
deed  have  conveyed  the  interest  of  Utra,  Sinclair 
If  It  bad  been  executed  and  acknowledged  In 
Ohio  by  the  wife  in  ber  lifetime,  but  not  ao- 
knowl^ged  by  tbe  husband  until  after  the 
dealh  of  the  wifet  If  so.  it  may  lie  that,  under 
the  Ohio  Statute  of  1831,  the  deed  would  be 
good  aa  between  the  heirs  of  Mrs.  Sinclair  and 
JODes;-fot  that  statute  declares  that  a  convey- 
ance of  lands  in  Obio  will  be  valid  If  acknow- 
ledged Id  cooformltv  either  with  Uie  laws  of 
tbe  State  in  which  It  Is  executed,  or  In  con* 
formity  with  tbe  laws  of  Ohio. 

Cpoo  examining  tbe  Statutes  of  Ohio — the 
conbolling  provisions  of  which  have  been  re- 
ferred to— and,  also,  the  decisions  of  the  Su- 
preme Court  of  that  State  to  which  our  attention 
IMS  been  called,  we  find  nothing  to  Justify  us  In 
holding  that  a  deed  for  land,  acknowledged  by 
the  wile,  but  not  acknowledged  by  tbe  husband 
in  the  lifetime  of  the  wife,  will  pass  her  estate 
in  the  lands  conveyed,    ui  LviiloK  v.  CNeil, 


wife  that  tbey  should  acknowledge  it  before 
the  same  officer  or  at  the  asms  time  and  place, 
or  that  their  acknowledgment  should  be  certiSea 
bya  singlecertiflcale."  Yet  "the  acknowledg- 
ment oftlie  wife  is  not  binding  upon  her  until 
tlie  deed  la  executed  and  acknowledged  by  the 
husband."    "  The  husband,"  the  court  said. 


'can  render  the  wife  every  needed  proiection 
uy  himself  refusing  to  sign  and  acknowledge 
the  deed.  If  she  acknowledged  it  before  tfis 
husband,  it  is  presented  to  him  with  the  wife's 
dgnaturesnd  acknowledgmeDt,andhehaaonl7 
to  refuse  to  acknowledge."  We  are  of  opinion 
that  equally  under  tbe  Ohio  and  Virginia  Stat- 
utes, a  deed  l>y  tbe  husband  and  wife,  convey- 


knowledged  the  deed — should,  in  her  lifetime, 
and  by  an  acknowledgment  ia  the  form  pre- 
scribed by  law,  signify  his  assent  to  such  con- 
dor ^  nosMU  sfotsd  tAs^tuffnifnt  ft  rsMrsfd, 
teith  UrteUon*  to  grant  a  nea  trial,  and  for 
/'''Tthar  froeeedinst  in  em^ormity  with  taw  artd 

Mr.  JvtUoe  Hattbows  took  no  part  in  the 
dsaUon  of  this  case. 


FABMBRS'   L0A2T   AND   TRUST   COM- 
PANY. Axa  ELIJAH  SMITH.  Receiver 
and  Trustee,  AppU., 
t. 
HENBT  L.  NEWMAN,  Trustee. 
OSes  S.  a  Beportorl  ed.  Slt-MU 


Bsreemeat  wJUi  a  penon  bavlna  a  Ues  npon  a. 
rt  of  Uw  lallraad,  to  par  taofa  lien  out  of  tb» 
IDS7S  reailsed  troin  mch  part  of  mU  laQroaA 
on  tmeoloaara  sale,  and  Stdnead  tbe  Usoor  |» 


SopBxm  Court  of  tbk  Omitkd  BtAttM, 


OoT.  Tkkm, 


A^l 


(lureQdar  Ui  Itai,  and  Uw  raoBtTBr  Ud  Id  (ke  pnm- 
«Ttr  on  moh  nto  h  hi  enltotT,— »e1cI  thu  tM 
Ueaor  wu  eatWed  to  be  paid  bli  lien  out  ot  the 
OirgTanta  nooMd*  ot  tha  Mle. 
%  Tbe  rlgtat  of  the  Ueoor  tbui  to  be  paid  k  not  to 
bedtfeaUdlnrttw  taut  that  the  morisue  bond- 
boldcn  ezecofaed  tbo  pitrltege  given  br  Se  deoree 
of  aeletoiiwlMpajinentiiiotln  cuh,but  Inmort- 

&  If  therdoiiotdiM]hkrn.ln  moner,  enoh  Hen 
wHhlDkTCMOlwble  time,  fixed  for  that  purpoee, 
the  propectj  ihonld  b«  again  told  at  an  eotlretr, 
OTMoraSitherMit  m  ahall  be  DooenaiT  to  ratao 
the  amoniit  «t  the  Ucm. 

{NO.308J 
ArgwdJpritiSMjSSS,  SieMtd  May  U.  1888. 

APPEAL  from  a  decree  of  Ibe  Circuit  Conrt 
of  tbe  VnVuA  Statea  for  the  Western  Dis- 
trict of  Uiaaouii.eettliig  aside  a  Bale,  made  under 
a  decree  of  foredocure,  of  certain  mortgaged 
railroad  property,  and  requiring  the  receiver  to 
legaio  poEfMaaloii  of  the  property,  unlesa  the 
purcliaser  should  pay  a  claim  of  the  appellee 
irithin  a  certain  named  period.    Emerttd. 

The  facU  are  fuUy  slated  in  tbe  opinion. 

Mr.  P.  H«Bt7  Smytb.  for  appellants: 

It  n'as  the  right  of  uie  Farmers'  Loan  and 
Trust  Company  to  foreclose  without  making 
the  loterTeoer,  Newman,  a  party,  and  to  have 
the  sale  made  Bnb}ect  to  nlsprior  claim. 

JerotM  T.  McCarttr,  04  D.  S.  TS6  (24:  187); 
WahaA  (£  K  Canal  v.  Bm-t,  66  U.  8. 1  Black, 
04  <17r  41);  Burnham  v.  Bojmti,  111  U.  B.  779 
<28:  69T)i  Farmtn  Lean  A  T,  Oo.  y.  Omi- 
r<tl  B.  B.  Co.  of  Iowa,  'i  HcCtvir,  181. 

It  is  competent  for  the  couit,  it  the  plaintiff 
is  entitled  to  a  lien,  to  estahlish  tbe  same 
«gainBt  the  property,  to  fix  a  time  for  payment, 
and  in  default,  a  proper  order  of  sale  will  ho 
awarded. 

Vita*  y.  Fage.  »  Cent  Rep.  470.  106  N.  T. 
453. 

The  relief  granted  is  not  prayed  for  in  tbe 
Mil,  and  is  notconslslent  with  the  case  made 
ty  the  bill. 

1  nan.  Cb.  Pr.  Sth  Am.  ed.  881;  Catady  v. 
Woodbury  County,  18  Iowa,  120;  Bayward  t. 
EliofNat.  Bank,  66  U.  8.  616  (24:807);  Story, 
Eq.  Pt.S40iKeiT,  Inj.  ei9);5»l^^T.  BomiiD, 
£8  [J.  8. 17  How.  141  (IS:  ISl). 

Conns  have  do  power  to  set  aside  their  Judg- 
fnenta  and  decrees  at  a  term  subeequeni  to  that 
At  which  they  are  rendered  and  pasaed,  un- 
less tbe  rlKbl  to  do  so  is  preaerred  by  motion 
or  otherwise. 

Camtmn  m.  MeRoberU,  IS  U.  B.  8  Wheat  B91 
<4:  467);  lueMieken  \.  Ferin,  G9  H.  S.  18  How. 
Bll  (16:  008);  Bank  of  PI  &  v.  Mou.  47  TJ.  8. 
<l  How.  88  (12:  884);  mbiiald  v.  ff.  8.  87  U.B.IB 
Pet 488-492(9: 1167,1169);  Br<nuonv.8iAulten. 
104  n.  S.  415  (26:  709);  Sehttt  t.  ZJoto,  107  U. 
a.  080  (37:  801);  PhiUipt  v.  JTwfc*,  117  U.  8. 
465(29:1018}. 

Me**Tt.  John  W.  Noble,  John  O.  Orriek 
and  TUton  D»Tla.  for  appellee: 

Tbe  contract  dated  March  12,  1880,  made 
bj  Elijah  Smith  as  receiver,  with  Henry  L. 
Newman,  for  himself  and  as  trustee  for  John 
W.  Wsdoell,  woa  one  tor  tbe  benefit  of  tbe 
property  then  fa  the  custody  of  the  court,  and 
thus  witbin  the  power  of  toe  court  to  author- 
ize. 

^nntibfv.  St.  PaiUAP.E.  S.  a>.  S  DiU. 
448;  8.  as  DHL  BIO:  MUfonbgiyer  t.  Logant- 
port,  a*  a.  W.S.OO.  lOe  n.  S.  28«(S7:117); 


Barte»  t.  Bartour.  104  U.  8.  120  <9«#79): 
Jtrtme  t.  MeCarter,  94  U.  8.  784-788  (24:186- 
188);  Bank  «f  Montreal  T.  OUragv  0.  O:  W.  & 
Co.  48  Iowa,  018;  Met/tr  ▼.  Jokmlm,  S3  Ala. 
887-888;  «rrf  JftK.  Bant  v.  Sft«M,  121  U.  8. 
74-86  (80:877-881;  ITJUMnuon  v.  WtuAinffloit 
at!/,  r.  M.  AO.a.  R.  R.  a.  SS  Oratt  624. 

The  application  waa  made  on  notice,  and 
aapported  br  the  consent  and  lequ^  of  rab- 
gtaotially  all  tbe  bondholders. 

WaHaav.  Loomit,  97  U.  8.  146  (24:806); 
Oil*  T.  Fhml.  00  U.  S.  880  (26:419):  Fbtdiek 
V.  Sehatt,  Id.  23S-2S1  (26:889-842);  MOtonier. 
oer  T.  Loffantport,  C.  &8,W.R.  Co.  106  U.  8. 
286,  809,  810  (27: 117, 126);  (Tnion  Tnut  Oo. 
y.  WaOcer,  107  U.  8.  596  (27:490);  Union 
Trutt  Co.  y.  Souther,  Id.  694  ra7;489);  Leuv- 
don  y.  Vermont  d  C.  S.  S.  Co.  68  Vt  S»; 
Hvtnphrtyt  v.  AUm,  101  HI.  490. 

The  trustee  eaperially  repreoeutcd  the  bood- 

.  Co.  100  U. 
'at.    ~     ' 

___J,  131  U.  8.  74-88  (80:877-931). 

Tbe  court  bad  especiall.v  reserred  the  power 
to  adjudicate  Ibis  claim  at  the  time  of  oon- 
firmlng  tbe  sale,  and  could  aolnequenlly  act 
on  It 

Parmtr*  Loan  A  T.  Co.  y.  Cbntral  &.  B.  Co. 
of  Iowa,  7  Fed.  Rep.  587;  BurnAam  V,  Bomen. 
Ill  U.  8.  776-783  (28:609-699). 

The  nle  made  under  the  forecloeure  decree 


dered  to  be  resold. 

BthvUnber^  v.  Memphit,  0.  A  S.  W.  B,  B, 
Oo.  67  Mo.  442;  Enapp  t.  81.  Lovit,  K.  0.  <t 
N.  B.  Co.  74  Mo.  874;  Irdand  y.  Atchison,  T, 
A8.F.  B.  R.  Cb.  79  Ho.  67S. 

Mr.  JviHee  HarUui  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  final  order  setting 
aside  a  sale,  made  under  a  decree  of  forecloo- 


proceeaiDge,  lo  legam  poaaesaion  oi  me  prop- 
erty, unless  the  purchaser,  before  the  expir&- 
^on  of  a  namea  period,  paid  a  claim  of  tbo 
present  appellee,  for  $l7,7GO.  with  interest 
thereon  at  ue  rate  of  0  per  cent  tier  annum 
from  November  80,  1880. 

The  origin  of  that  (d^m,  ana  tbe  drcum- 
stauces  under  wbich  itwaaaaaertedlnthltsui^ 
are  as  follows:  r- 

Tbe  Lexington,  Lakeland  Qulf  Railroad 
Company  was  a  Missouri  corporation,  with 
power  to  construct  and  operate  a  road  from 
Lexington  to  the  southern  boundary  line  of 
that  State.  Having  conatructed  the  roadbed 
from  Lexington  to  Butler,  In  Bates  County, 
and  procured  dea  sufficient  for  its  line  as  far 
soulb  as  Pleasant  Hill,  and  having  alao  done 


therefor  being  evidenced  by  two  notes,  one 
held  by  Monroe  &  Co.  for  $10,082.74. 
and  tbe  other  t?  Lawrence  Dean  for  #2,000. 
each  dated  October  12,  1871,  and  bearing 
interest  at  10  per  cent  per  annum  from 
date — tbe  company,  January  16,  1873,  con- 
veyed lis  road,  together  wltn  au  Its  ri^ts, 
187  U.  S. 


y^Hmrna'   LoAX   U>D   TBUAT  Ca  T.  NbVIUJI. 


prlTilMCi,  ud  francUsM,  InclnditiK  tts  depot 
KrouDoa  tud  other  propertj,  acquKed  and  U> 
be  acqaired,  to  JIoMfl  Cbapman,  is  trust  to  le- 
cura  ue  paToMot  of  Raid  doI«s,  and  with  aii- 
tbority  In  the  tnutee,  upon  default  In  paylug 
"- ■"  — ' — ' — '  wa  iotereet,  on  or  oefore 


I651'  ^  "•*  "^^^  "'  February,  1872,  the  company 

*  '  leased  Ita  road  and  proper^'  (with  the  right  to 
moTtMge  the  aame)  to  tue  Burlington  and 
Soutnwefltem  Railway  Company — for  and  in 
behalf  of  Ha  Ltnneua  Brnncn — a  corporation, 
created  under  the  laws  of  Miuouri  and  Iowa, 
and  whoee  road  in  Hts«ouil  was  to  extend  from 
the  Iowa  line  to  UnioiiTille,  wltb  a  branch  by 
way  of  Unneoa  Co  Lexingion.  thence  to  Eao- 
sasCltj  and Eouthweetem  Missouri.    Thelease 

Crlded,  anocg  other  things,  that  the  property 
«d  and  lald  Linoeoa  Branch  sbould  be  rep- 
leaented  by  one  common  stock,  and,  to  all  in- 
tents and  purpoaes,  constitute  one  line  of  road, 
and  one  rommon  property,  to  be  known  a«  the 
Llnnena  Branch  of  the  Burlington  and  South- 


B  free  from  all  liena,  in 
cumbraocea,  and  debts,  "except  about  the 
sum  of  $10,000  due  contractors  thereon." 

On  tbe  first  of  April,  1873,  the  Burlington 
and  Soulbwestam  Railway  Company  placed  a 
deed  of  trust  upon  Its  entire  Linneus  Braocfa  and 
appurtenances,  including  tbe  leased  premises, 
extending  from  the  main  line  of  the  mortgagor 


«l,6b0,000.  Upon  default  in  meeting  the 
principal  and  Interest  of  those  bonds,  the  Far- 
inera  Loan  and  Trust.  Company,  trustee  In  the 
laat  named  deed,  instituted  In  the  court  below 
a  suit  for  forecloeurs  and  sale.  A  final  decree 
of  foreclosure  and  sale  was  passed  Hay  19, 
1870.  but,  for  some  reaaon,  it  was  not  Imme- 
diately executed. 

On  the  20th  of  Pebroaiy,  1877,  Chapman, 
tnutee  In  the  deed  of  January  16,  187ii,  sold 
Cbe  mortgaged  premises  at  public  auction,  after 
the  requln^  notice,  to  satl^  the  dsbts  secured 
by  that  deed,  and  Henry  L.  Newman,  hold- 
ing the  note  glTCti  to  Monroe  A  Co.,  as  trustee 
for  tlie  benedi  of  himself  and  one  Waddell, 
became  the  pnrcbaaer.  Chapman  conveyed 
'o  Newman,  i>  tnutee,  the  deed  b^g  ac- 


■MJ      reniTer  In  the  toreclosute  tidt,  and  also  a  bold- 
er of  a  large  amount  of  bonds  secured  by  the 


others  claimed  to  own  that  part  of  the  mort- 
gnged  premises  consisting  of  tlie  graded  road- 
bed between  Lexington  and  Butler,  and  asking 
tliat  they  be  enjoloed  from  attempting  to  in- 
lerfere  with  said  premises  or  any  part  Uiereot 
An  Injunction  was  granted,  ana  ncgotUHons 
then  pending  between  Newman  and  otben  for 
tlH]  sale  of  what  be  had  purchased  were  there- 
by broken  oB. 
lil  V.  S.  V.  8.,  BooE  88.  1 


On  the  10th  of  Jannaiy,  1880,  the  BeceiTet. 
Smith,  represented,  by  petition  filed  In  the  fcov- 
cloeure  suit,  that  a  portion  of  the  property  in 
bis  custody  is  a  line  of  railroad,  .partly  con- 
structed, "extending  from  Iiexington.  Im 
Fayette  Coonty,  Missouri,  to  tbe  Town  of  But- 


that  it  w     „ 

tire  distance— -82  mUes;  thatu  . 
some  years  ago,  and  was  depreciating  In  Talue; 
Chat  said  portion  of  road,  if  compietad,  would 
be  of  j;reat  value  to  tbe  parties  Id  interest,  and 
it  was  important  to  complete  It  "at  once,  and 
before  the  sale  and  confirmstioa  under  tbe  de- 
cree in  this  case  canbohad;"  tbat  "said  rail- 
road and  bridges  ore  rapidly  going  to  decay, 
and  the  field  Is  threatenecl  to  be  occupied  by  a 
rival  Hoe,  which  would  destroy  the  value  of 
said  property,"  and  that  sold  road  sbould  at 
ODce  be  ironed  and  equipped  for  traffic,  in  or- 
der to  protect,  preserve,  and  save  sold  property 
to  the  portiea  In  interest  He  asked  autborlQr 
to  borrow  $800,000,  upon  recdver's  cerdflcates, 
and  that  (he  Indebtedness  so  created  "be  a  lien 
upon  said  portion  of  said  road  before  described 
onlv,"  and  "prior  to  all  other  Hens  thereon,  but 
said  indebtedness  to  constitute  do  claim  against 
any  other  property  in  llie  receiver's  hands  nor 
any  other  fuuil  except  that  pert^nlng  thereto, 
to  wit,  said  part  of  said  railroad  lying  south  of 
Lexington,  and  sucb  addiiloos  thereto   and 

Sroperty  as  may  be  made  or  acquired  by  said 
ind  so  borrowed."  By  a  subsequent  petition 
be  Informed  tbe  court  tbat  it  would  require 
ICOO.OOO  to  do  this  work,  and  stated  other 
reason*  why  he  should  be  permitted  to  bidld  and 

Sulp  the  line  south  of  Lextnoton  for  traffic 
)  also  represented  that  $800,000  had  been  ex- 
pended upon  that  part.  Tbe  application  was 
granted  after  notice  to  the  boDObolders  under 
Qie  $1,600,000  mortgage,  and  wltb  thdr  con- 
sent. Tbe  order  auUioHzing  the  Receiver  to 
borrow  $600,000  In  certlQcates  or  debentures 
was  made  on  March  8,  1880,  and  contained 
these  provisions: 

"And  it  is  further  ordered,  adjudged  and 
decraedtbat  such  certificates  or  debentures  tball 


thereto  belonginic,  t 
upon  no  other  property  or  funds  in  the  posaes- 
don  of  said  Receiver.    •    •    • 

"And  the  said  Recdver  Is  further  author 
Ized  and  directed  to  settle  and  adjust,  by  pay- 
ment or  otherwise,  any  outstanding  claims 
against  tbe  Lexington,  Lake  and  Qulf  Railroad 
Companv  which  may  aeem  to  be  prior  In  right 
to  the  claims  of  the  Burlington  and  Bouth- 
westem  Railway  Company  under  the  contract 
before  mentioned,  and  .to  purchase  in  any  out- 
standing or  adverse  iien  or  tltie  to  any  portion 
or  all  of  said  property  upon  such  terms  as  he 
may  deem  for  the  interest  of  the  partiee  con- 
cerned, any  right  or  title  so  acquired  to  be  con- 
veyed to  mm  OS  receiver  for  the  benefit  of  the 
puUes  in  interest  herein." 

It  Is  proper  here  to  state  that  the  certificates 
authorized  by  this  order  were  not  Issued.    But 


BnFRBU  Court  of  the  Unitbd  Statvl 


OoT.  Tnuc, 


Burlbgton  lad  BoQtbweeleni  Bailway  Com- 
pany, aotlns  under  tuthoilty  ot  the  Circuit 
Cwin  of  me  united  States,"  entered  into  a  writ- 
ten agreement  with  Newmao,  repteaentinr  him- 
■eU  and  Waddell,  In  whldi  It  was  stipulated. 


him  "Id  and  to  tlM  railroad  and  prop- 

tatj^  appnrlenaDces  and  franchises  of  what 
was  formeriv  known  as  the  Lextneton,  I^s 
and  Oulf  Railroad  Compaoj,  ezteodlng  south- 
wardly from  the  Uissourl  River,  at  Lesngton, 
HlsMHui,  by  the  war  of  Pleasant  HIU,  to  a 
point  Math  ot  Butler; '  suoh  conveyaoce  to  In- 
dnda  all  the  rtohts  and  Interest  acquired  by 
Newman  and  Waddell  under  the  trust  deed  to 
Chapman  of  JanuBry  16,  1872,  and  Ihe  sale 
made  under  It  on  the  SOth  of  February,  1877. 
8.  That  said  Receiver  be  substituted  to  all 
claimi  of  every  kind  held  by  Newman  and 
Waddell  afainet  the  Lexington,  Lake  and  Oulf 
Railroad  Company.  Tbisagreement  contained 
the  following  proviaiona; 
"Aod  In  consideration  of  the  premlaei,  said 


hia  bands  from  tbat  pert  of  «aid  railroad  here- 
inbefore menUooed,  or  from  the  sale  of  re- 
ceiver's certlflcales  iatelv  authorized  by  said 
conn  to  be  issued  by  said  Receiver,  or  from 
any  earnings  from  tbat  portion  of  said  load,  or 
anaing  from  the  sale  thereof  under  the  decree 
of  said  court,  and  within  nine  months  from  tbe 
rigbtaentb  day  of  December,  1BT9,  the  sum  of 
■ereoteen  thousand  seven  hundrod  and  fifty 
doUata,  it  being  recognised  asd  admitted  In 
thia  settlement  that  tbs  dalm  of  said  Newman 
to  the  above  amount  ia  a  flrat  and  prior  lien 


_  ;  but  thiB  agnement  la  not  to 
Mver  In  reference  to  any  other 

^ycoming  Into Ua hands,  ez- 

Jnlng  to  tbat  part  of  the  prop- 
squired  from  tb«  Lazlngloo, 
'-''--d  Company,         , 

"And  It  Ii  [mther  mutually  agned  by  and 
botwean  the  partiea  hereto  that  time  la  of  the 
eesenoe  of  thia  cmtnct,  and  that  in  case  said 
second  party  Aall  (all  to  oomplv  on  hla  part 
with  tho  •ttpnlatfoDB  hereof  said  flnt  party  may 
have  the  right  to  have  tlu  same  enforced  spe- 
dflcatly  br  Ibe  court  in  which  said  canae  la 


.  to  pay         

ond  party  m^  apply  to  laid  court  for  the  m- 
foroement  thereof,  or,  at  his  option,  he  may 
abrogate  or  abandon  the  same  absolutdy,  and 
hla  nghls  in  thatevent  shaU  be  the  same  as  If 
thia  contract  had  not  been  made. 

"And  it  is  distinctly  understood  that  this 
agreement  ta  made  by  said  Receiver  under  an 
order  of  said  oourt,  and  refera  to  no  other  than 
said  property  before  mentioned,  and  la  to  be 
paid  out  of  no  funda  except  audi  aa  arise  from 


said  portion  of  said  road,  and  li  to  oooitltnto 
no  peraooal  or  individual  dalm  "jp*"^  said 
Elijah  Smith. 

"It  Is  further  nnderstood  and  agreed  that 
when  said  quitclaim  deed  ahall  be  delivered  in 
eacrow  to  said  Noble  that  the  note  mentioned 
and  described  in  the  aald  trust  deed  to  Moaea 
Chapman,  under  which  said  Newman's  claim 
arises,  shall  be  delivered  to  said  Noble  abo  la 
escrow,  and  aaid  trust  deed  shall  also  be  deliv- 
ered to  him  if  in  poeseaaion  <rf  parties,  if  not, 
as  soon  as  practicablei  and  on  ue  compllanco 
of  the  Receiver  with  hU  port  of  this  agree- 
ment said  note  and  said  trust  dead  shall  be  de- 
livered to  him,  with  the  said  quitclaim  deed,  a» 
mtmiments  of  bis  title  and  as  voucbera.  said 
note  to  be  canceled  upon  p^ment  of  said  f  17,- 
760. 00." 

Bo  far  aa  the  record  discloeea,  all  the  stlpula- 
liona  in  this  agreement  nlatlnc  to  Newman 
and  Waddell  were  comfdled  with  by  them. 
The  required  quitclaimdeed  was  executed,  and 
tbe  same,  together  with  ssld  notes  and  trjst 
deed,  were  ^aced  In  the  haoda  of  Noble,  In 
escrow,  and  are  now  held  by  him  In  that  way. 

On  the  SOtb  of  November,  16»0,  tbe  linneua 


Branch  roaFd,  lucludlng  eald  propcf^,  fran- 
chises, rlchta.  and  premises  of  tbe  Ludngton, 
Lake  anaQulf  Ralkoad  Company  was  aold,  in 
grom.  by  a  epeclal  master  In  tbe  foreclosure 
suit  Eulah  Smith,  aa  trustee  lor  the  bond- 
bolden,  becoming  the  purchaser,  at  the  prica 
of  (1,000,000,  pm  mtfrsly  t'n  mortgagi  6md» 
had  bg  ttote  tmm  ha  reprmnttd. 

The  present  suit  was  commenced  by  petitloa 
of  tntervention  filed  in  the  foreoloaare  ault, 
March  7^^1,  b;  Newman,  as  tniteefw  him- 
self and  Waddell,  After  referring  to  the  eSorta 
of  Smith  to  have  his  pmchase  oonHmied,  Iw 
praye  tbat  said  contract  aod  agreement  be  en-  r---. 
forced,  and  tbat  before  any  order  la  made  con-  '**** 
Arming  and  approving  tbe  sale,  tho  Becelver 
be  required  to  p^  out  of  tbe  prooeeda  of  sale 
tbe  sum  of  |17,7IS0,  with  biteiest  at  the  rate  at 
0  per  cent  per  annum,  atawe  September  18, 
1880,  and  for  such  other  and  further  reHef  aa 
may  be  ftut  and  pnpet.  To  tbb  pelitlon  of 
Intervention  the  oompl^nants  in  the  fore> 
closure  suit  filed  an  aoiwer,  and  anbeequeotly, 
Julys,  1881,  obtained  an  order  cooflmdng  tbe 
■alM,  apTffoving  the  deed  to  Smith  aa  truatee. 
which  the  masla  bad  i«eviously  snbr'"-' 
with  hla  report  of  aale,  and  d*-  -^--  •■- 
property  be  placed  to  hla  poM 

This  ord»,  however,  contained  the  foUow> 
ing  provision:  "But  the  aald  deed  of  coovey- 
ance  and  die  delivery  of  aald  property  to  lud 
grantee  ahall  not  be  taken  to  aSect  any  daim, 
right,  Interest  in  or  lien  npon  ot  to  iild  prop- 
erty Bold  and  conveyed  by  said  master's  deed 
not  pending  In  this  court,  or  in  any  atale  court 
by  leave  of  Oils  court,  but  that  said  dalm,  right, 
hitereat,  or  Hen  are  hereby  reserved,  aobject  to 
(urtber  order  and  decrees  of  this  court,  and  tbe 
power  U>  mtjce  further  orden,  decrees  and  dl- 
rectkma  to  refennce  to  aald  property  In  tLis 
cauae  la  hereby  expressly  leaerfed  by  the 
court." 

On  the  9th  of  December,  1881,  an  amended 
was  filed  by  the  Farmers'  Loan  and 


rendered  whereby  It  waa  otdored  and  adjudged 
12«  U.  S 
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uidfif^dollan.  with  lalerest  thereon  from  the 
80(li  di^  of  Norember,  a.  d.  1680,  at  the  nte 
of  ilx  per  centum  peraiinainiiotll  mid,  and  that 
■■id  dalm  to  tbe  amount  aforeeaid  was  author- 
ised by  this  court  to  be  incnnedbvilB  Receiver 
in  thla  caiue  and  was  bv  him  so  mcnired,  and 
wa>  to  have  been  praviaed  for  and  paid  out  of 
the  {WDceeds  Ot  nle  of  tbat  railroad  and  prop- 
er^ deacrflied  In  the  mortgage  made  to  com- 
plidiuuita  bj  the  defendant,  the  BurlinMon  and 
BovtbweMeni  Railway  Company,  and  which 
waa  aold  on  the  SOtb  day  of  November,  1880, 
by  Older  of  thla  conn,  nndtbesole  whereof  naa 
eODdlUoiuUly  coDflrmed  on  July  5,  1881;  that 
aald  daim  not  havlDK  been  paid  or  provided  for, 
I  aatd  sale  of  aald  idiroad  and  property  aoM  as 
aforemtd,  u  well  u  the  confirmation  tbereof, 
la  hereby  aet  aside  and  for  naagfat  held,  and  said 
Receiver  of  this  oourt  in  this  cauae  la  hereliy 


appurtenance*  tbeteio  abeolntc^  oeoessaiy  to 


dnya  from  the  date  of  this  decree,  unleae  wlUiin 
«a£]  iaat  named  period  of  ninety  days  the  claim 
of  aald  Intervener  in  the  sum  hereml>efore  de- 
termined be  paid  with  Interest  and  the  coata 
of  tliia  proceeding  to  nid  H.  L.  Newman, 
trustee  as  aforeiald.  by  lald  EUJab  Smith,  as 
tmatee  for  bmdbolaera,  purchaser  at  aald  sale; 
and  if  iaid  claim  be  paid  as  aforeaald,  then  salcl 
•ale  shall  stand  and  aald  order  ef  oooflrmatlon 
be  flnai  m  Io  said  demand." 

From  that  decree  the  present  appeal  Is  proe- 
ecoted. 

Prom  tliia  hislon  of  the  proceedings  in  tbe 
court  below  it  satisfactorUy  appean: 

1,  ThatNewmai^  as  trustee,  had  a  Hen  upon 
tbe  road  south  of  Lexington — the  same  leased 

aUw  Lazlngton,  Lake  and  Gulf  Rafiway 
mpany  to  the  Burlington  and  Sonthwestem 
Railvray  Company  for  tbe  benefit  of  the  lio- 
noos  wanch  of  the  latter  corpontion— prior 
■nd  panmonnt  to  tbat  created  t^  the  mmrtgage 

for  fi:«oo,ooa 

S.  Iltat  after  the  court  pasaed  the  decne  of 


be  deemed  beet  for  the  iDterests  of  the 

pardea  oonoemed,  "any  lighta  or  title  so  so- 
quired  to<be  cooTeyed  to  him  om  rteeiter,  for 
the  benefit  qf  the  p<rrtie$  in  inttrat  herein;"  tbe 

Cies  here  referred  to  being  the  holders  of 
is  under  the  morti^ge  for  $1,600,000  and 
the  trustees  in  that  mortgage.  ) 

4.  That,  under  the  authority  of  this  mder, 
tbe  Receiver  made,  with  Newman,  aa  trustee, 
tbe  agreement  of  March  12, 1880,  wbeieby  tbe 
latter  agreed  to  conver  to  the  former,  aa  re- 
"  ^'-  right,  title  and  Interest  in  the 


cember  18,  1879,  such  payment  to  be  made 
"out  of  any  money  cominK'nto  his  hands  from 
that  part  of  said  railroad  liereinbefoie  men- 
tioneJ,  orfrom  the  sale  of  receiver's  ceii'icalea 
[tbea]  lately  authorized  by  said  court  to  be  is- 
sued by  said  Receiver,  or  from  earnings  from 
tbat  portion  of  snid  road,  or  miting  from  Ms 
tale  tliereof  under  Ifie  deerea  eftaid  oiurt,-"  such 
agreement  "not  to  bind  the  Receiver  in  refe^ 
to  any  other  property  or  money  coming 


It  impmta&t  to  their  Interests  that  the  road 
aontb  of  Lezinglon  be  completed  for  tralDo 
before  ai^  sale  took  place  under  tbat  decree; 
and  to  that  end  tbe  Receiver,  with  their  know- 
I^Sfl]  ledge  and  eonsent,  obtained  leave  to  borrow 
moa«y  upon  certiilcatea,  irtilch  should  be  a 
lien,  mtor  to  aU  otbers,  upon  that  portion  of  the 
Buruogton  and  Sontbweatem  Railway  ao- 
qnited  for  its  Unneus  Branch  under  the  con- 
tract of  lease  with  the  Lexington,  Lake  and 
OnU  Railroad  Company  of  February,  187S,  bnt 
npon  no  other  property  or  funds  in  the  possar 
^on  of  the  Receiver. 

B.  That  bj  the  same  order  the  Becdver  waa 
directed  to  settle  and  adjust,  by  payment  or 
olhorwiaa,  any  ontslwndlra  claims  against  the 
IcMur  company  which  might  seem  to  be  prior 
In  light  to  Hm  olaimi  of  Qw  leasee  company 
nnder  aald  eootract  of  laaae,  and  to  pnrchase 
in  tag  cMttaaMag  or  adverse  lien  or  litla  to 
■nr  portion  or  aQ  «  tbe  property,  upon  such 
lo7  D.  ft 


into  his  hands  except  from  or  pertaining  to  that 
part  of  the  property  aforesaid  acqulTed  from 
the  Lexington,  i^ke  and  Gulf  Railroad  Omn- 


pany. 

It  Is  not  disputed  that  the  order  authorlElnit 
tbe  Receiver  to  acquire  by  purchase  for  the 
benefit  of  the  parties  Interested  in  the  foredo-  .m[„i 
sure  suit,  any  advene  lien  upon  the  property  l*™"! 
decreed  to  be  sold,  was  one  that  the  court  bad 
power  Co  make;  nor  is  It  claimed  that  the  agree- 
ment made  with  Newman  was  beyond  the  au- 
thori^  conferred  upon  the  Receiver  by  ila 
order.  And  It  is  clear  that  the  agreemeot  gave 
Newman  tbe  right  to  be  paid  out  of  any  pro 


But,  manifestlv,  this  agreement,  fidrly  Inter- 
preted, Imposed  npon  the  Becdver  and  the  par- 
ties inteteeted  In  the  foreclosure  suit  the  doty 


lie,  passed  In  187fl,  as  wonM  enable 
and  llie  paitka  to  know  bow  much 
was  realized  from  n  sale  of  that  part  of  the 
road  npon  whkli  JTewman's  prior  lieo  rested. 
Thatrentlt  eoold  have  been  reached  only  by 
selling  that  part  sqwraiely,  or  bv  aelUng  the 
mort^igeprc^terty  subject  to  tbat  Hen.  Instead 
of  having  the  sale  made  in  one  or  file  other  of  tbe 
forms  suggested,  Smith,  as  ageotfor tbe  mort- 
nge  tmateea  and  boodbolders-^iaving  Induced 
Newman  tosorrendv  his  claim  and  title— bid 
in  the  property,  a$  a»  mMvfr.  including  the 
leased  premiseB  upon  wlilcb  Newman  had  a  par- 
amount lien,  for  $1,000,000,  poimUs  in  mart^ 
gafebondi.  Itja  now  aald  that  there  are  no  pro- 
ceeds or  months  arising  from  the  leased  prem- 
Isea  which  can  be  amnied  to  Newman  under 
his  agreementwith  the  Receiver.  In  conform- 
ity  i^th  that  agreement  he  depodled  with  Hr. 
Noble,  not  on^  hla  quitt^m  deed  lo  the  Be- 
cdver, bnt  the  Cbapman  trust  dee£  and  tbe 
note  aecured  bv  It;  and  yet,  according  to  the 
contention  of  tne  appellants,  bis  only  remedv 
.     .  ^__.  — ..   ^^  YM 
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prior  lien  1QMM1  tbe  partottho  road  covered  b; 
tbe  Chajmuui  deed  of  traat  Tbla  leiult  bu 
oome  from  tbe  Mime  of  Smltb,  u  agent  for 
the  mortgaM  tnuieee  and  bondbtddem,  to  carry 
out  Id  good  faith  the  agreeotent  vhltdi  fae,  as 
leoeiver,  made  with  Newman,  under  the  anr 
thoritjof  tbeootut,  for  tbe  benefit  of  the  aame 
partlee. 

We  are  of  opinion  that  the  aale  of  the  mort- 
nged  propertf,  as  %n  entiretf ,  without  bavins 
obtaiued  mcb  modification  of  tbe  decree  of  1876 
u  would  meet  the  reoulrementa  of  tbe  agree- 
ment with  Newman,  anould,  under  tlie  droum- 
Btancas,  be  deemed  an  election  upon  the  pert  of 
the  appeUanU,  and  those  whom  they  repiMeat, 
not  to  have  the  mortgaged  propertv  sold  in 
paita,  or  subject  to  Newman'a  prior  Iten,  and, 


deed;  and, therefore,  hewaa entitled  tobeflret 
paid  ont  of  the  aggregate  proceeds  of  the  sale 
of  the  entire  line  covered  by  the  $1,600,000 
mortgage.  Hiaright  thus  to  be  paldianotto 
be  ddeMed  by  the  fact  that  the  mortgage  bond- 
holders ezetcbed  tbe  privllc^  given  by  tbe  de- 
cree of  Bale  to  make  pavment,  not  in  cash,  but 
la  mortgage  bonds.  If  they  do  not  discharge, 
In  money,  Newman's  prior  lien  within  a  reason- 
able time  fixed  for  that  purpoae,  tbe  proper^, 
covered  by  that  mortgage,  including  the  leased 
premises,  sbould  be  twain  sold  as  an  eqtire^, 
or  so  mucb  thereof  sola  at  may  be  mtcesaary 
to  raise  tbe  amount  principal  and  Interest,  duo 
Um,  together  with  hu  coats  in  tlie  court  below, 
from  the  time  be  tUed  the  petiUon  of  Intenren- 
tion. 

It  may  be  that  the  same  result  practically 
would  be  accomplished  for  Newman  by  ex» 
cuting  the  decree  from  which  tbe  present  ap- 
peal la  prosecuted.  But  we  are  of  opinion  that 
the  court  below  erred  in  setting  adoe— even  if 
it  had  the  power  to  do  ao— the  confirmation  of 
the  sale  by  the  spedal  master,  and  the  order 
Bp[»OTlngthedeeamadetotbepunAaaer.  The 
sale  waa  confirmed,  the  deed  to  tbe  pnndiaMr 
ap^oved,  and  the  latter  aathoriied  to  take 
possession,  \n  the  order  of  July  5, 1881.  Tbe 
leservationa  ui  that  order  did  not  autborlce  the 
court  to  set  aside  the  confirmation  of  the  sale  and 
cancelthcdeedtotliepnrohBser.  Theoonflrma- 
tloii  of  tbe  aale  and  tbe  appnml  of  tbe  deed  were, 
father,  rabject  to  the  power  reeerved,  to  pro- 
tect Mid  enfcnve,  by  subsequent  orders,  any 
elalm  or  Hen  then  pending  either  in  that  court, 
or,  by  iM  leave,  bi  a  state  eonrt.  Bo  far  as 
Newman  Is  concerned,  such  protection  can  be 
Kjven,  and  shoold  be  given  only,  by  an  order 
directing  the  entire  pruperty,  covered  by  the 
(1,400,000  mortgage,  to  be  sold,  hi  satisfaction 
of  his  claim  or  ma,  without  aaonlling  the  for- 
mer sale  or  the  confirmation  thereof,  and  wlth- 
oi'.I  withdrawing  or  canceling  the  deed  made 
oy  the  master  to  tbe  purchaser. 

T«  the  txUnt  indUattd  tha  deem  it  rtetrted 
and  at  etMue  it  fwnondsd  forfmrOitr  fneetd- 
ingi  emtittent  ttitk  Ihit  opiniM. 


TRA.TELBR8  JNaVRANOE  COMPAlTr 
OP  HARTFORD,  OONNBCnOUT,  JV. 
i»Srr., 

ft 
BADIB  P.  HcOONEBT. 

(Bee  S.  a  Baporter^  ed.  sn-WU 

AeeMmt  poUtgf—prvef  n wafy— daart  i|r  Mi<- 
eidt  or  murdtr — tt^  it^wrji. 

L  WbneapoUcyprovldestbatBolnanianoesbaa 
_□•  extend  to  anroaae  ^  death  or  penonatlnJarT 
udIsm  the  olaimant  nDder  Uie  potior  ettabUaiie*,  br 

ji — .  — < .^ ■  that  auoh  death  <wlnjurr 

, vlolenoe  and  aoaUBobd 

me*ns,ltlstooiunbeDtnpMittae  ^Matlfl.ina  eult 
on  tuoh  poUof,  to  show  that  the  death  of  the  in- 
sued  was  tbe  result  not  only  of  external  and  vio- 
iBotfbat  of  aooldental  m 

&  vat  rr — ' '  -" 

did  not  ma 

olioiUMtai:. _. ,  , _  —     

ually  praiimt  when  the  fawired  raoelved  tbe  inJuriea 
whlob  eauaed  his  death:  the  proof  on  this  point  Is 
none  the  less  dlreot  and  poMttve  beoause  supple- 
raeated  or  stiengthened  by  evidanoe  of  a  droum- 

tantlal  eharsMar, 

8.  Upon  an  lane  as  to  snldda,  aelt  dsatruotion  li 


Ibslundd 


L  Where  the  poUov  provldee  that  no  claim  shall 

be  made  under  It  wbm  tbe  death  of  the  Inaured 

was  caused  by  "Intentional  Inlnrlea.  Initiated  br  - 

ttte  Insured  or  anv  other  ponon.'' a  rsoeverr  oan  not 

-    had  on  tbe  poUoy  It  the  Insured  was  murdered. 

i.   Under  the  provisions  of  suoh  pollay  no  valid 

ilmoan  be  made  It  thelnsnied,  either  intentlon- 

j  or  when  Inaane,  faiflloted  upon  Unsalt  (he  In- 


'  [No.  378.1 
.^lyusd  iftW  t,  18S$.    Deluded  Ma$  14, 1888. 

THERRORto  the  Circuit  Court  of  the  United 
X  States  for  the  Northern  District  of  Iowa, 
to  review  a  Judgment  against  an  insurance 
companv  upooanaccident  policy  of  Insurance. 

The  facts  are  fuUy  stated  in  tbe  opinion. 

Mtfn,  B.  D.  Lae  and  JoKn  P.  SOU,  for 
ptaintiirin  error; 

The  burden  of  proof  was  on  claimant,  upoa 
the  issue  pieaented  1^  the  general  deoUl,  '- 


show  that  insured  died  by  accidental  violence. 

~       ■  rs  int.  Cb..  *  New  Bug. 

S7aj  Whart.  A  SL  Hed. 


Awman  v.  Tra«eten  lot.  Co..  4  New  Bag, 

Bap.  m.  144  r 


Jar.  S  014;  Qte^  t.  Mmill.  11 

The  admlsdon  in  plea  of  Jostiflc 

avail  tbe  plaintiff  upon  trial  of  thf 


JftrriM,  11  Iowa.  14T. 

_    a  of  JostiflcatioD  cannot 

avail  tbe  plaintiff  upon  trial  of  the  Issue  raised 
by  genenU  denial. 
^VMMR  V.  O&nfeider,  64  Iowa,  88;  Barr  t. 
fToat,  46  Iowa,  303;  TrtaduofY  mouxOtlt/A 
St  P.  it  Cb.  40  Iowa,  626;  SJarfcAtv.  TerrtU, 
6S  Iowa,  aS;  JfwftraJ  An.  £. /ns.  O).  ▼.  JVMHlMt. 
80  U.  a  S3  Wall.  87  0^3:796). 

tt  was  error  to  give  clamant  hi  the  charge 
given  to  the  lory,  the  benefit  of  a  piennnption 
which  was  dls^«ted  by  hei  own  testimooy  to 
detailing  the  droumstonces  of  the  death. 

mU^thai  V.  it:  A  97  n.  S.  387  (UMIV  Btf- 
noldtY.K.r.Otnt.  S  K  B.  ACb.  S8N.T.  S4B; 
Boit  V.  Mut.  JJS»  -fiw-  *- 14  Ins.  I*w  Jour. 
337;  .ioeufmt /n«.  Cb.  t.  OwKlii^lSOU.B.es? 
(S0iT40}:  M<Ji<^  v.  TmtAm  Im.  Oo.  47  N. 
¥.  6S;  DiOogona  v.  Knidxrieelctr  L.  Int.  Co. 
«6  N.  Y.  383;  Bhank  v.  Vnitti  Bntimt  Aid 
d^  84  Pa.  886;  PoOMk  ▼.  U.  &  Mvt.  Aeei- 
dent  Amo.  103  Pa.  — 


1887. 


Thjltxlku  Im.  Co.  or  Habtto&d  r.  MoCoxkht. 
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&fl  to  the  pollcf  of  tlie  law  and  Ibe  extent 
■wbksh  cooitB  wiU  racognice  and  enforce  cou- 
dltioiu  mi'wi*!  to  a  contract,  we  dte  aa  tead- 

"V.  a.  T.  BoAMon,  84  U.  8. 8  Pet  819  (9:1*8); 
Odndm  T.  &!!(&  Bidt  B.  B.  ai.U  Ontt.  803; 
Dtlavara  A  S.  Canal  Oo.  t.  Pmntglwmia  Coal 
Co.  00  N.  T.  SGOi  Brau-Mttin  t.  AeeidtnUti 
DeatMnt.  Oi.lBeat&B.lOQ;  Wanl^v.  Wood, 
6  T.  R  710;  «»«  t.  ^wry,  0  H.  L.  Ca^  811. 

Ttaora  ia  not  soffldeat  unlf ormitj  In  tbe  defl- 
ultlon  of  tbe  term  "  acddent "  la  uaed  in  pol- 
idea  of  Ihii  claa*  U>  enable  it  lo  be  aaid  tbftt 
OtB  meaning  lua  been  judldall;  settled;  but  It 
doea  not  appear  tbat  If  tbe  inaured  abould  pro- 
T<Ae  an  attack,  death  resulting  tberefrom  could 
be  called  an  accident. 

Aeeident  In*.  Co.  y.  Orandai,  ttma;  Bijittti 
T.  R.  I^iu.  Attar.Co.  2  Bigdow,  Ins.  Bep.788. 

The  legal  eSect  of  thla"  contract  cannot  be 
aToided. 

Dw^ht  f.  Qtrmania  L.  liu.  Oo.  4  Cent  B 
ISW.  108  N.  T.  811;  Hoay\.  Metropolitan 
Im*.  Co.  7  Cent  Hep.  888, 106  N.  X.  487. 

It  vai  error  on  tbe  part  of  tbe  court  lo  aub- 
Blt  tbe  caae  to  tbe  Jury. 

Chancer  v.  Von  Boader.  BS  U.  S.  24  How. 
S24  (16:888);  BehugOtiU  A  D.  Imp.  AB.R.ao. 
V.  JAmim,  81  V.  8.  14  Wall.  U2  (20:867); 
FnAY.  Gilim,  38  V.  S.  16  Pet  831  (10:088); 
Andenon  Oounbf  y.  B»if,118TJ.  8.227  (28:U66); 
BatMit  ▼.  Thmbra  In*.  Oo.  Id.  BIS  (28:  080). 

Tbe  diarge  aubmHe  a  question  to  tbe  Jnrf 
not  raised  m  tbe  erldeooe. 

WardT.  U.  S.81  D.  S,  14  Wall.  28  (20:702). 

It  aaaumea  the  existence  of  a  tact  of  which 
there  li  no  evidence. 

JonM  V.  BandotjA,  104  U.  B.  108  (36:871); 
Ohiaigii,  B.  I.  <t  P.  R  B.  Oo.  v.  Eotuton,  OS 
V.  B.  697  (24:642). 

It  ia  baaed  upon  a  theory  unsupported  bj  evi- 

JfK^^n  In*.  Bank  v.  Sldred,  76  IT.  S.  0 
Wall.  644  (19:7«S)i  Davity.  Fotriii.  132  U.  S. 
188  (SO:10(Kn. 

Mettrt.  W,  a.  ThompaoD  and  A  A 
Fbuke,  for  defendant  In  error: 

Admitting  that  tbe  facta  in  tbis  cose  create  a 
auapldon  that  the  death  of  the  insured  was  vio- 
lent, and  was  canaed  eilbet  hj  inteniioaal  in- 
Jnriea  or  a  lulddal  adof  the  oeoHaed,  Ibe  pre- 
sumption of  law  is  against  botb  and  must  be 
(airly  proved. 

JfatUrf  V.  Tnmtert  Int.  Oo.  47  N.  Y.  53: 
iWoM  r.  Univtnal  L.  In*.  Oo.  86  N.  T.  817; 
Philip*  T.  LcvMana  Eq.  L.  In*.  Oo.  0  Bige- 
low.  Ins.  Hep.  166;  &  C.  26  La.  Ann.  404;  8 
Ins.  Iaw  Jour.  670;  Blisa,  Life  Ins.  1st  ed.  860, 
882  687;  Qtiardian  Mut.  L.In*.  Oo.\-Hogaa, 
80  UI.  SS;  AOm  V.  WiUard,  67  Fa.  880;  Whart 
Er.  fi  1247,  860,  866  and  notu. 

Seu  dertruction  cannot  be  presumed,  ndtbei 
can  murder  be  prenuned. 

BanJ:  of  XT.  8.  y.  Dandridgt,  20  D.  S.  12 
WbeatWreJiO^!  M^ttwdLlnt.  Oo.t.  Terry, 
82  U.  8. 10  Wall  080(21 :386):  Phittipt  ▼.  £ou>» 
iana  Bq.  L.  /w  Or.  36  Lo.  Ann.  404;  MaUory 
T,  TVwMbn  In*.  Oo.  47  N.  T.  02;  QrunUafY, 
lOinoi*  0*iU.  B.B.  Go.^  Iowa,  48;  AOm  ▼. 
WiUard,  07  Pa.  880;  AeddtrU  lit*.  Oo.  v.  Oran- 
dai, 120  U.  B.  027,  582  (80:7^743);  POtfotdv. 
Oaivtnai  £.  Jm  Cb.  85  N.  T.  817.  and  cases 
dledilPULBr.Cow.Aa  Notes, 508,782.604. 
187  U.  8. 


Mr.  JuttU*  H»ri«ji  dallTarod  tbe  opinion 
of  the  court:   . 

This  is  a  suit  upon  what  is  commonly  called 
an  accident  policj  of  insurance.  Tbera  waa  a 
verdict  ftnd  judgment  against  the  Insurance 
Oompany  for  the  sum  of  $6,600  and  costs.  Tlte 
caae  Is  liere  upon  alleged  errora  of  law  com- 
mitted M  tbe  trial  to  tbe  prejudice  of  Oie  de- 
fendant. 


the  tram  of  twelve  months,  commeujng  at  noon 
on  the  7th  of  November,  1882;  "Ibe  said  sum  in- 
sured to  be  paid  to  bU  wife,  Sadie  P.  McOon-  [6eS] 
key,  if  surviving  (In  event  of  her  prior  death 
said  ram  shall  be  paid  lo  the  legal  representa- 
tivea  of  the  insured),  wltbin  ninety  days  after 
sufficient  proof  tbat  Ibe  insured,  at  any  time 
wltbintheoontinuaDceoftbia  policy,  sbsill  have 
soBlalned  bodily  injuries,  etteded  through  ex- 
ternal, vldent,  and  acddenul  meuia,  within 
the  Intent  and. meaning  of  this  contractand  the 
conditions  berennto  annexed,  and  such  injuries 
alone  shall  have  occaaioned  death  within  nine^ 
days  from  tbe  bappenlng  thereof;  or  if  tbe  In- 
sured shall  sustain  bodl^tnluries,  by  means  aa 
aforeaoid,  which  aball,  independently  of  all 
other  causes,  immedUtely  and  wholly  disable 
and  prevent  bim  bom  the  proaecutlonof  any 
and  eveiy  kind  of  business  pertaining  to  tbg 
occupaiioQ  under  which  be  la  insured,  then,  o- 


week,  for  such  period  of  condnuous  total  d_ 
ability  Hs  shall  immediatdy  follow  the  aoddent 
and  Injuries  as  aforesaid,  not  exceeding,  bow- 


ever  twentv-aix  consecutive  week*   from  the 
'me  of  thenappenlngof  such  acddent" 
llie  poliCT  alao  contained  these  provislooa 


'ProadeA  alwrnri,  tbat  this  Insurance  shall 

extend  to  berala,  nor  to  any  bodily  injury 

of  which  tharo  shall  be  no  external  and  visible 
sign,  nor  to  any  bodily  injury  happening  di- 
rect^ or  Indirectly  in  oonseqnenoe  of  dleuue, 
nor  lo  any  death  or  disaUll^  wUch  may  have 
been  caused  wbdly.  Id  put,  or  jointly,  by 
bodily  Inflnnldes  or  disease  existing  prior  or 
subsequent  u>  tbe  dale  of  this  contract,  or  by 
tbe  taking  of  poison  or  contact  with  polaonoua 
snbelances,  or  t^  any  surgical  operation  or 
medical  or  mechanical  treatment;  nor  lo  any 
case  except  when  flie  Injurr  It  tbe  proximate 
and  sole  cause  of  tbedisablUn  ordealh;  and  no 
claim  shall  be  made  under  tua  policy  when  the 

--'-•- baTe  been  caused  by  duel- 

ng,  lifdng  or  by  over  ex- 
by  nddde  (felonious  or  otherwise. 


CMim  iiuui  DB  mauo  uouei 
death  or  Injury  mav  baTe 
ing,  fighting,  wreaulng,  11 
ertion,  or  by  nddde  (feli 


any  other  peraon,  or  when  the  death  or  Injury 

lybavenappenedtnconseqnenceof '' 

Invasion,  or  of  riding  or  driving  n 


»  of  war,  riot 


violating  tbe  [668] 
rules  ofany  oocopanyor  oorporatlon,  or  when 
tbe  death  or  Injury  may  have  happened  while 
the  Insured  waa,  or  In  consequence  of  bis  bav- 
ins been  under  tbe  Influence  of  Intozlcatiog 
drinks,  or  while  employed  in  mining,  blasting, 
or  wrecking,  or  in  the  manufacture,  tranapoi^ 
tadon,  or  use  of  gunpowder  or  other  explodve 
substances  (unless  Inanred  to  oover  such  aoo» 


StIPRBMX  COOBT  OF  THB  UhiTBD  StATU. 


OOT.  TlBl^ 


patioD),  or  wbile  engaged  la  or  in  oonseqnence 
of  anj  unlawful  act:uid  tbtainninnce  shall 
not  be  beld  U>  exteDd  to  dtsqipenraiicM,  nor 


•ztarnal  TloletiOB  and 

ThepeUOm  aetling  out  tbe  lAalnUiri  ctnee 
of  action  alleged  thatthe  insuted,  on  or  about 
JuaaiT  2,  lw8,  "fraa  MddenUUr  Hbot  tbroDgh 
tSebeart  in  a  pistol  w  gun,  tosded  villi  pov- 
deraDdbaU,  by  a  penon  or  petBooB  unknown 
to  pUlntilC,  try  reaton  of  which  acddental  In- 
lu^  mU  oeotge  P.  HcCoDker  tben  and  there 
batantlr  died,  of  which  acddent  and  death 
i^d  defendant  waa  duly  and  legally  notlfled," 
elo. 

The  answer  denies  that  the  death  of  the  In- 
mred  wu  occasioned  hj  bodily  Injurien  effected 
tbroDgh  external,  nolont,  and  accidental 
neuu  (di  effected  througb  external  violence 
•nd  acddenlai  means),  witbln  the  mean:' 
the  conlnct  of  Insurance.  It  alleges:  (1) 
Ua  death  was  caused  by  suldda:  (S)  that  It  was 
canaed  hy  intentional  iDjuries  inflicted  either 
by  the  tnnued  or  by  some  other  person. 

Ai  the  argument  addressed  to  this  court  had 
special  refennce  to  the  charge  to  the  juiy,  the 
following  extract  from  it  is  giTen,  as  showing 
tbe  general  grounds  upon  which  uu  court  be- 
low proceeded: 

"The  plsinlifl  eihlbite  the  policy  In  evidence 
and  gives  eridence  of  tbe  fact  that  the  insured 
was  found  dead  within  tbe  life  of  tbe  policy .  from 
a  pistol  ahot  through  the  heart  This  evidence 
satUfles  tbe  terms  of  tbe  policy  with  respect  to 
tbe  fact  that  tbe  assured  came  (o  his  death  by 
'external  and  rloleot  means.'  and  the  only 
question  is  whether  tbe  means  by  which  be 
oame  lo  his  deatli  were  also  'accidental.' 

"It  ismanifest  that  self  destruction  ....  __. 
be  presumed.  So  strong  is  tbe  InitliictiTe  love 
of  lite  in  tbe  human  breast  and  so  uniform  tbe 
efforts  of  men  to  preserve  tbeir  eilsleuce  tlist 
suicide  cannot  be  presumed.  The  plainiiff  is 
therefore  entitled  to  recover  unless  tne  defend- 
ant bss  by  competent  evidence  overcome  ibis 
presumi«on  and  satisfied  the  jury  by  a  pre- 
ponderance <rf  evidence  that  the  injuries  which 
caused  tbe  death  of  tbe  insured  were  inten- 
tional on  his  part 

"Neither  Is  murder  to  bo  presumed  by  tbe 

inryi  crime  is  never  to  be  presumed;  but  if  tbe 
ury  And  from  the  evidence  that  the  insured 
waslnfact  murdoed.  tbe  death  was  an  acci- 
dent astobim,  tbe  same  as  if  he  bad  been  killed 
t>y  the  falling  of  a  house  or  tbe  derailment  of  a 
railway  carin  which  he  was  a  passenger.  If 
tbe  lur;  find  that  the  injuries  of  the  insured 
resujtingin  bis  death  were  not  intentional  on 
his  Mtt  the  plamlifl  has  a  right  to  recover. 

"Butif  the  jury  find  that  the  injuries  In- 
flicted upon  uie  assured,  causing  bis  death, 
whetberby  the  assured  bimself  or  any  other 
person,  werelntontlonal  on  tbe  }wrt  of  the  as- 
■ured,  the  pUntiffcannotrecover  in  this  action. 
"Tot  Inquiry,  theietoie.  before  the  jury  is 
i«Kdv«d  Into  a  queatioD  of  suidde,  tiecauae  if 
tbe  insured  was  murdered  the  deeuuctioii  of 
Us  Ufo  was  not  Intentlonai  on  his  part 

"The  defendant.  Id  tt*  answer,  alleges  that 
As  deolta  of  the  insured  was  caused  by  suidde. 
SM 


"The  burden  of  proving  this  allesatlon  liyi 
prepooderanoe  of  evidence  rests  on  the  defend- 
•oL  Tbe  presumption  is  that  tbe  death  wai 
not  voluntary;  and  the  defendant.  In  order  to 
sustain  the  issue  of  snldde  on  bis  part,  moit 
overcome  this  preaumptton  and  satisfy  the  jury 
that  the  death  was  voiunta^." 

The  court  also  said:  "ta  cadet,  therefore, 
to  sustain  the  plea  of  suidde.  the  defendant 
must  liBvie  given  to  the  juir  evidence  snffldent 
to  ovenMme  the  pr«anmpuon  to  which  I  ban 
referred,  and  to  convince  tbe  hiry  that  the  in- 
Jury  from  which  the  insured  died  was  volno* 
taryorhitenlionalonhiBpaTt.'*     -m 

As  fiirtber  tUuttrating  the  vlewa  of  the 
learned  judge  who  presided  at  the  triaL  It  may  rees 
alao  be  slated  that  the  defendant  asked  tbe  court 
to  innmcl  the  jury  as  follows:  "Tbe  burden 
of  proof  is  upon  ttkeplaintiff  to  establish,  by  a 
preponderance  of  credible  testimony,  that  the 
deceased  came  to  bis  death  from  Injories  (or  an 


fug  of  the  contract  and  conditions  expressed 
in  tbe  policy."  That  instruction  was  given, 
with  tbe  following  explanation  or  qaalifiof 
tion: 

"That  it  docs  clearly  appear  from  tbe  evi- 
dence that  tbe  insured  came  to  bis  death  from 
Injuries  or  an  Injury  effected  through  riolent 
and  external  means,  and  thai  tlie  presumption 
is  that  tbe  means  were  unintentional  on  the 
part  of  (be  insured,  which  the  court  holds 
satisfies  the  contract.  Tbis  presumed  fact  ts 
□ot  conclusive,  and  may  be  overcome  by  evi- 
dence, if  sucb  there  Is  In  tbe  case,  that  toe  In- 
juries were  voluntary  or  Intenlional." 

Tlie  defendant  also  .isked  tbe  folloniog  In- 
stnictioDs:  "Plaintiff  must  establish  by  direct 
and  positive  proof  tbat  the  death  was  caosed 
by  external  violence  and  accidental  means,  and, 
failing  in  tbis,  she  will  not  be  entitled  to  a 
verdict."  "Plaintiff's  case  must  not  rat  upon 
mere  conjecture,  but  her  proof  must  be  such 
as  to  lead  directly  to  tbe  conclusion  tbat  the 
death  was  effected  by  accidental  means  within 
the  meaning  of  the  policy,  and  unless  she  have 
adduced  proof  of  that  character  your  verdict 
should  be  for  the  defendant."  Tbese  instruc- 
tions were  given  with  the  following  qualifica- 
tions: "Tbe  external  violence  appearing  in  tbe 
fact  tbat  tbe  death  ensued  from  a  pistol  sboi 
Ibrougb  tbe  heart,  tbe  presumption  is  tbat  it 
was  accidental — not  intentional — on  the  part  of 
tbe  assured,  which  facts,  proved  and  presumed, 
make  out  tbe  plaintiff's  case,  unless  the  de- 
fendant bas  satisfied  tbe  jury  by  affirmative 
proof  tbat  the  means  of  dealb  were  intentional 
on  IJie  part  of  tbe  insured." 

There  Is  no  escape  from  the  conclusion  that,  t^M] 
under  the  issue  presenlcd  by  the  general  denial 
In  tbe  answer,  it  was  Incumbent  upon  the  plaint- 
iff to  show,  from  all  Itio  evidence,  tbat  the 
death  of  the  insured  was  the  result,  ntX  only 
of  external  and  violent,  but  of  acddental 
means.  Tbe  policy  provides  that  tbe  insurance 
shall  notextend  to  any  case  of  death  or  person- 
al injury,  unlcs  tbe  claimant  under  tbe  policy 
establishes,  by  direct  and  positive  proof,  tbat 
such  death  or  personal  injury  was  caused  bv 
external  violence  and  accidental  means.  Sucb 
being  tbe  contract,  tbe  court  must  give  effect 
to  its  provisions  according  to  tbe  fair  meaning 
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of  tba  word*  noed,  Inolng,  howerer,— wbere 
the  word!  do  not  cleulr  fndlcmte  tlie  iQleollon 
ik  Ibe  portlei — to  ttutt  intetpreUdon  whlcb  Is 
nostfkTorabletotbeinHured.  Ftnt Ifat.  Bank 
▼.  Harford  F.  Int.  Oo.  90  U.  S.  673  ]U:  SS5]; 
Wttttrn,  Iru.  Oo.  y.  Oropper,  82  Pa.  350:  Beg- 
MoUi  T.  amm«niB  F.  /ru.  Oo.  47  N.  T.  604; 
Aitdermti  T.  Flltgeivld,  4  H.  L.  Caa.  484,  498, 
4i07:  A«JbM  T.  Jfan«A««ter  d  L.  L.  Aiivr.  dt 
Zoon  Jme>.  8  BeM  A  8.  KU. 

Tba  Teqnlranieot,  bowever,  of  dinct  uid 
podtfre  pvoof,  u  to  certain  tnattera,  did  not 
nuke  it  Mceaiuy  to  eBlabliah  the  fact  and  a^ 
tendantdrcoDHtanceaof  deatb  by  peraons  wbo 
were  Bctuallfineaent  when  the  insured  recdved 
the  iDjoriee  which  caused  hU  death.  The  two 
fBindpal  facta  to  be  eatabUahed  were  exteraal 
violence  and  aoddental  meaoL  producing 
death.  The  flnt  was  eatabUshed  when  It  ap- 
peared that  death  enmied  from  a  pistol  shot 
through  the  bean  of  the  Insured.  The  evidence 
on  th^  point  was  direct  and  podtiTe;  as  much 
■o,  withm  the  meanfoE  of  the  policy,  as  if  It 
had  come  from  one  who  saw  the  pistol  fired; 
and  the  proof,  on  this  point,  is  none  the  less 
direct  and  positive  because  supplemented  or 
eUoDgthenea  by  eridence  of  a  arcutuaiantial 
character. 

Were  the  meant  bj  which  the  Insured  came 
to  his  death  also  aoodentalf  If  he  committed 
suicide,  tlien  the  law  was  for  the  Companv,  be- 
eaQaethep<rii<7,byltateriiiB.dld  not  extend  to  or 
cover  self  dealTuraon.wheihcrtlieicisured  was 
attbe  ttane  sane  or  insane.  In  respect  totbefs- 
aoe  as  to  Siddde,  the  court  (uBtruclfd  tbe  Juiv 
that  self  destruction  wag  not  to  be  presumed. 
In  MaOorf  t.  TraMl«rt  Int.  Oo.  47  N.  T.  54,— 
which  wai  a  suit  upon  an  accident  policf— it 
unmred  tiut  the  death  was  caused  either  by  ao- 
fwffntfll  inluiT  or  by  tbe  suicidal  act  of  the  de- 
uasiri  '^tn,"  the  coart  properly  said,  "  the 
Resumption  la  against  the  Utter.  It  ia  cootrary 
to  ttie  general  conduct  of  mankind;  it  shows 
grosB  motml  turpitude  In  a  sane  piTson,"  Did 
the  comt  err  in  saying  to  the  Jury  tliat,  upon  the 
time  aa  to  suldde,  the  law  was  for  the  plalot- 
tff,  oidees  that  presumption  was  overcome  by 
competent  erldencet  This  oaeetlou  must  be 
answered  in  the  negative.  The  condition  that 
dfaect  and  poaltlTe  proof  most  be  made  of 
death  haTing  been  caused  by  external,  violent, 
■ad  ncddeotal  meooa,  did  not  deprive  tbe 
ptalntifl,  when  mafajogauch  proof,  of  the  bene- 
nt  of  the  mlea  of  htw  established  for  the  guld- 
anoe  of  cooitt  and  Jniiee  in  the  Investigation 
■nd  determination  of  facta. 

tJpOB  like  grounds,  we  sustain  the  ruling  to 
the  effect  that  the  jury  should  oot  presume, 
bom  the  mere  fact  of  death,  that  the  Insured 
was  mtndered.  The  facta  were  all  before  the 
Jury  at  to  the  movemenla  of  the  insured  on  the 
avenins  of  Ida  death,  and  as  to  tbe  condition 
of  his  Doc^  and  clothes  wlien  he  was  found 
dead,  at  a  MM  hour  of  the  night,  upon  the  floor 
of  hlaofflce.  While  11  was  not  to  be  presumed, 
le  a  matter  <A  law,  that  the  deceased  took  his 
own  UEe,  or  tbat  he  was  murdered,  the  jury 
wen  St  Dberty  to  dnw  such  Inferences  hi  re- 
•peot  to  the  cause  of  death  as,  nnder  the  settled 
tnlea  of  evidence,  the  facts  and  circumstances 
fnstUkd. 


Weai 
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IN  ERROR  to  the  Saprame  Court  of  the 
State  of  Alabaina  to  review  ft  Judgmebtof 
ihnt  court,  afflrmlog  a  jndgmeDt  of  tbe  Mobile 
Circuit  Court  iu  favor  of  plalntilT,  in  an  ac- 
tion bTought  by  the  Port  of  Mobile,  a  muni- 
cipal oorporatioD,  agaloat  an  agent  of  a  tele- 
ipapb  companj,  to  recover  a  penalty  ImpOBed 
for  tbe  TiolfttloD  of  bd  oidloence,  by  neglect- 
ing U>  p^  a  license  tax  Imposed  on  tbe  com- 
paov.    Smtnai, 

Tbt  facts  are  fuUv  stated  In  the  opinion. 

Mr.  OMflord  B.  Clmrk,  for  plaintUC  In 

A  State  cannot  legally  tmpoae  a  llcenee  or 
privilege  tax  suoh  aa  tbat  demanded  \sj  the 
Fort  of  Mobile. 

Bivwnr.  Jiargbntd,  U!  U.  a  IS  Wheat.  4ie, 
4S»  (e:  678,  68S)i  AtwcMOto  TO.  &.  v.  W.  U. 
Tel.  a>.WU.  S.  l&i:tf%.BtaU  T<am  Bail- 
tfov  Orm  Beett<m,  83  U.  S.  10  Wall  384 
(91:  my,  EM  v.  DeOuir,  SB  U.  a  466  (34:647); 
ZiMflM  Tim  Cbwa,  73  U.  B.  B  Wall  46S  (18: 487^ 


dUlm.  133  0.  B.  847  (80: 1187);  Moron  v.  Nsw 
OrUam,   112  U.  B.   69  (88:  eSK;    Qloaeater 
Fttv  Cb.   V.    AnnvlMma,   114  U.    B.   196 
(39:108). 
(No  coaoMl  appeared  for  defendant  in  eiTor.) 

Mr.  Juitiee  Brmdler  delivered  the  opinion 
of  the  court: 

This  was  an  action  brought  In  the  Mobile 
CHrcuit  CkiuTt,  In  the  Btate  of  Alabama,  by  the 
Port  of  Mobile,  a  municipal  corporation  .a^inst 
Edward  Lelonp,  agent  of  the  Western  union 
Telegraph  Company,  to  recover  a  penalty  im- 
posed upon  him  for  the  violation  of  an  dkU- 
nance  of  said  corpoiatlon,  adopted  In  punuanoc 
of  the  powers  given  to  It  br  uie  Legulature  of 
Alabama,  and  m  force  in  Aufust,  1888.  The 
ordinance  was  as  followe,  to  wit:  "Be  it  or- 
dained by  the  Mobile  PoUoe  Board,  that  the 
Uceon  tax  for  the  year,  from  the  16th  of 
March,  1888.  to  the  16th  of  March,  1884,  '^- 
and  the  same  la  hereby,  fixed  as  follows:  * 

"On  Telegraph  Companiw,  $326  •  "  • 

"Be  it  further  ordained:  For  each  and  every 
violation  of  the  aforesaid  ordinance  tb'>  person 
convicted  theceof  ahall  be  fined  by  the  recorder 
not  len  tluui  me  nor  more  than  tHy  dollar*." 

The  complaint  averred  that  the  defendant, 
being  Iht  managing  agent  of  the  Western 
104ZJ  Union  TelegrmbCompouy.acorpontlon  bar- 
ing Iu  place  of  boiinen  in  tbe  said  Port  of  Ho- 
bife,  and  then  and  there  engaged  In  the  bosl- 
neee  and  occupation  of  tranamilUng  telegi 
from  and  to  points  within  tbe  State  of  AloV 
and  between  tbe  private  Individuals  of  tbe 
State  of  Alabama,  as  well  aa  between  citizens 
of  said  Slate  and  citizens  of  other  States,  com- 
mitted a  breach  of  sxid  otdlnaoce  by  neglect- 
ing and  refusing  to  p^  said  license  to  tbe  said 
municipal  ooipoiatlon.  The  complainant  fur- 
ther averred  that  for  this  breach  the  recorder 
of  the  Port  of  Mobile  imposed  on  the  defend- 
ant a  fine  of  five  dollars,  for  which  sum  the 
suit  was  brought. 

The  defen&nt  [deaded  tbat  at  the  time  of 
the  alleged  toeach  of  said  ordlnanoe,  he 
was  tbe  dnly  ^^olnted  maaager,  at  the  Port 

tu 


of  Mobile,  of  the  Western  tTnion  Telegr^ 
Company.    That  s^d  company  "was,  prw  to 


the  fifth  day  of  June,  1 


a  lelegrapD  com* 


tbe  Stole  of  New  Fork,  and  by  Its 
charter  authorized  to  oonstmct,  maintain,  and 
operate  lines  of  t«lem^  In  and  b«ween  the 
various  States  of  tbe  Union,  Including  the 
State  of  Alabama.  Tbat  on  said  fifth  dav  of 
June,  1867,  the  said  telegraph  company  duly 
filed  its  written  acceptance  with  the  Postmaa- 
ter-Oeneral  of  the  United  States  of  the  restrio- 
tiona  BUd  obligations  of  an  Act  of  Congress  en- 
titled 'An  Act  to  Aid  in  the  Oonstructlon  of 
Telegraph  Lines  and  to  Secure  to  the  (Jovorn- 
ment  tbe  Use  of  the  Same  for  Postal,  Hilltary. 
and  Other  Purposes,'  approved  July  34,  1868. 
Tbat  In  accordance  wfth  the  authority  of  its 
said  charter  and  the  said  Act  of  Congr^,  and 
by  agreement  with  the  railroad  companies,  the 
said  telegraph  company  constructed  lis  lines 
and  was  at  tlte  time  of  tbe  said  alleged  breach 
of  said  ordinance,  maintaining  and  operating 
said  lines  of  telegraph  on  the  various  public 
r^lioads  leading  into  or  through  the  said  Port 
of  Mobile:  to  wit,  tbe  Mobile  and  Ohio  Rail- 
road, a  railroad  extending  from  the  sold  Port 
of  Mobile,  in  Alabama,  through  the  Stales  of 
Misslsaliipl,  Tennessee,  and  Eeotuckv,  to 
Oslro,  ui  ue  Btate  of  Illinois;  the  Louisville 
and  NaabvUle  itaOroad,  extending  from  Cin- 
oinnBU,  In  tbe  State  of  Ohio,  through  said 
Port  of  MobOe  to  New  Orleans,  in  the  State  of 
Looldana,  whb  a  branch  extending  from  said  |,04S1 
State  of  Alabama  over  the  Pensaoola  and 
Louisville  Railroad  to  Pensacola.  in  the  State 
ofFlorlda.  That  the  said  telegraph  lines  so 
running  Into  or  thiongh  said  Port  of  Mobile 
connected  with  and  enended  beyond  the  ler- 
minl  of  the  said  railroads  over  other  tsUroads, 
making  continuous  lines  of  talemph  from 
the  office  of  said  company.  In  said  FOTt  of  Mo- 
bile, to,  through,  and  over  all  of  the  winclpal 
railroads,  post  roads,  and  military  roads  in  uid 
of  the  United  States,  and  having  offices  for  the 
transaction  of  lelegrafb  boilnese  In  the  do-  , 

(nrtments  at  Wasmnglon,  in  tbe  District  of  ' 


States  are  public  highways,  and  tbat  tbe  dally 
malls  of  the  United  Statee  are  regularly  carried 
tbeteon,  under  authority  ot  law  and  the  direc- 
tion of  the  PoatmaMerOeoeral,  and  that  said 
railroads  and  each  t^  than  are  post  roads  ot 
the  United  States,  Fbat  said  telegraph  line* 
are  also  constructed  under  and  across  the  navi- 
gable streams  of  the  United  State*,  In  the  State 
of  Alabama  and  In  the  other  Btates  of  the 
Union,  but  In  all  cases  said  lines  an  so  Don- 
Btnicted  and  maintained  as  not  to  obstruct  the 
navlsatlon  of  such  streams  and  tbe  ordinary 
travel  on  such  military  and  post  roads.  That 
the  said  telegraph  company  was,  before  and 
during  said  year,  commencing  March  10, 
1888,  and  now  is,  engaged  In  tne  budness  of 
sending  and  receiving  td^^ama  over  said  Ilnee 
for  the  public  between  its  said  office. In  the 
Port  of  Mobile  and  otherplacesln  other  Slates 
and  Territoiiea  of  the  United  Statea,  and  to 
and  from  foreign  countries;  also  In  sending 
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tdegnpblo  oommmilcstlona  betveen  the  ser- 
«nu  dqMrtmenta  of  tlw  OoremmeDt  of  tbe 
Unlt«d  BuiM  and  tbdr  offlcen  aod  ngenta, 
giving  priori^  to  wid  oflSclal  talegrsphlc  com- 
mnnkatioiu  over  all  other  hiuh)«BS.  And  do- 
feodsnt  kTets  that  said  official  telegranu  have 
bMD   and  an  Mot  at  rates  which  have  been 


svera  that  aa  the  maoager  of  nld  com  pan; 
and  In  ita  name  and  under  Ita  direction  and  ap- 
[644J  pomtmeiit,and  Innoother  manner  or  capacity, 
waa  he  engaged  In  Mid  tel^raph  busincag  at 
the  time  and  the  manner  aa  alleged  in  aaid 
complaint." 

To  thia  plea  a  demurrer  waa  filed  and  ana- 
talned  bj  the  ooort.  and  Judgment  waa  given 
for  the  plainliff;  and,  on  appeal  to  the  Supreme 
Court  of  Alabama,  this  judgment  naa  affirmed. 
Tlie  preeeat  wilt  of  error  Is  brought  to  review 
the  Jadgment  of  the  aupreme  court.  That 
court  adopted  Its  opinion  given  on  a  previous 
occasion  between  the  same  parties,  in  which 
the  circuit  court  bad  decided  in  favor  of  the 
defendant,  and  its  decision  waa  reversed.  In 
that  o[rinion  the  supreme  court  aaid:  "The 
defense  was  that  the  ordiaance  is  an  attempt  to 
regulate  commerce  and  violative  of  the  cUuse 
of  the  CkmatltuUon  of  the  United  Btatee  which 


poeed  aa  a  revenue  measure— aa  a  meaoa  of 
taxing  the  bnaineiL  and  thus  compelling  it  to 
•Id  In  aupporting  the  dtj  government  That 
no  TeveDne  for  state  or  municipal  purposes  can 
be  derived  from  the  agmdea  or  instnimuntali- 
tle«  of  oommeroe,  no  one  will  contend.  The 
queeUon  genentllj  mooted  ia,  how  shall  this 
md  be  attalnedf  In  tbe  light  of  the  aenj 
adIndlcaUona  on  the  aubject,  the  ablest  Jurists 
will  admit  that  the  Uoe  which  separatee  the 
powv  from  Iti  abuse  ii  sometimea  very  difficult 
to  trace.  No  possible  good  could  come  of  any 
attempt  to  cfdlate,  explatn  and  harmonize  them. 
We  wlD  not  attempt  It.  We  confeaa  ourselves 
DuUe  to  draw  a  distinction  between  this 
dple  involved  in  Otbome  v.  Mi 
Wan.  479  [Sl;470]:     In  that  c 


In  approaching  the  queatlan  thus  pr«Knted, 


It  ia  pnqMr  to  note  that.the  license  tax  In  ques- 
tion la  purely  a  tax  on  the  privUue  of  dmog 
Ibe  buaueas  in  which  the  telura^  company 
waseogaged.  By  tbe  laws  of  Alabama  In  force 
« tbe  Bme  thla  tax  waa  Imposed,  the  telegraph 
I*'*'*  J  oompanywaan(]alred,lnaadltkin,  to  pay  taxes 
to  tbe  Stale,  ooonty,  and  Port  of  Hoidle,  on  f  ta 
foltm,  wires,  fizturea  and  other  inoperty,  at  tbe 
nme  rate  and  to  the  aaine  extent  •■  other  cor- 
praattona  and  iDdlvldnalB  were  required  to  do. 
Bealdea  tbe  tax  on  tangible  propcoty,  they  were 
■too  required  to  pay  a  tax  of  three-qnarters  of 
one  pcK  out  oa  tfadr  groat  reoelpti  within  the 

!Sie  queeUoa  la  acjuardy  prueeulcd  to  u, 
.^erefore,  whathec  a  Btate,  a 
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doing  business  within  its  jurladlction,  may 
exact  alicenae  tax  from  a  lelegniph  company,, 
a  large  part  of  wboae  burioeaa  la  the  tranamu- 
sioD  of  messages  from  one  State  to  another 
and  between  tbe  Untt«d  States  and  foreiga' 
coUDtriea,  and  which  it  Invested  with  toe 
powers  and  privileges  conferred  by  tbe  Act  of 
CoDgrcsa  passed  July  34, 186fl,  and  other  Acta- 
Incorporated  in  title  LXV  of  the  Revlaed 
Siatutea.  Can  a  Btate  prohibit  auch  a  com- 
pany from  doing  such  a  buaiueaa  within  its 
juiisdictlon.  unless  It  will  psja  tax  and  procure 
a  license  for  tbe  privilege?  If  il  can,  it  can 
exclude  such  companies,  and  prohibit  Uie- 
transaction  of  such  busineas  altogether.  We 
are  not  prepared  to  say  that  this  con  be  done. 

Ordinary  occupationa  are  laiud  in  various- 
ways,  and.  in  most  cases,  legitimately  taxed. 
But  we  fail  io  tea  how  a  State  can  tax  a  busi- 
ness, occupation  when  it  cannot  tax  the  busi- 
nesa  iuclf.  01  course,  the  exaction  of  a  license- 
tax.as  a  condition  of  doing  any  particular  busi- 
nesa  ia  a  tax  on  ihe  occupation;  and  a  lax  on 
the  occupation  of  doing  a  busineas  is  surely  » 
tax  on  the  buMness. 

Now,  we  have  decided  that  communication' 
by  telegraph  Is  commerce,  as  well  as  in  the 
nature  of  postal  service,  and  if  carried  on  be- 
tween different  States,  It  la  oommerce  among 
the  several  Slates,  and  directly  within  the  power 
of  regulation  conferred  upon  Congreia,  and 
free  mm  the  control  of  stale  re^gulations,  ex- 
cept BUch  aa  are  strictly  of  a  police  character. 
In  the  case  of  P»7Uaecla  TA.  Co.  v.  Wuttm 
Union  Tel.  Co.  M  D.  8.  1  [S*;708i,  we  held 
that  it  was  not  only  the  right,  but  tbe  duty  of 
Congress  to  take  care  that  intercourse  amtmg 
the  States  and  the  transmiasioa  of  intelligence 
between  them  be  not  ohetrucled  or  unnecea- 
sarllv  Incumbered  by  state  legislation;  and  that 
tlic  Act  ol  CongresB  passed  July  2^  IMS,  above 
referred  to,  so  far  aa  it  declares  that  the  erec- 
tion of  telegraph  lines  aball,  oa  against  itate 
interference,  be  free  to  all  who  acc^  Iti  terma 
and  oonditic»)s,  and  that  a  telegraph  company 
of  one  Stale  abaU  not.  after  acoepong  them,  be 
excluded  by  another  State  from  prosecuting  Its 
business  vrithln  her  Jurisdiction,  Is  a  legitimate 
regulation  of  commerdal  Interccurae  among 
the  Statea,  and  la  also  appropriate  legUIalioo  to 
execute  the  powers  of  Congress  over  the  postal- 
service.  In  TTstfarn  Unim  TtL  Oo.v.  Ttxa*. 
lOS  U.  S.  460  [2ft:10ST],  we  decided  that  a  State- 
cannot  lay  a  tai  on  tbe  Interstate  business  of  a. 
telegraph  company,  as  it  is  intentate  commerce, 
and  that  If  the  company  accepts  tlieprovUona- 
of  the  Act  of  1B69  It  becomes  an  agent  of  the 
United  Slates,  sofarasthebusliMBSof  thegor- 
emment  is  concerned;  and  state  lawa  are  un- 
constitutional which  impose  a  tax  on  messagea- 


sent  in  the  service  of  the  jgovemment,  or  sent 
tn  any  persons  from  one  ^te  to  aooUier.  In 
the  present  case.  It  It  true,  the  tax  ia  not  li  " 


upon  individual  meoages,  bnt  It  is  laid  o 

occupation,  or  the  busineas  of  tending  tucb- 
messages.    It  comet  plainly  within  theprlnd- 

ee  of  the  dedslmif  totely  made  by  this  court 
BMint  Y.  8Mbg  Otmntii  Toting  JHtt.  ISO" 
"  "  489  [80:894],  and  PUbdUpMa  A  B.  M. 
laAAi  a>.  T.  AtHuylWmto,  US  U.  a  Btfr 


land.  esu.  S.  le  Wheat.  419  [9Mttli'   That 

I.  G Otitic 


SCPBEKB  OOUBT  or  THI  UmTED  StATH. 


wu«  UzoD  an  ocmpatioD,  tDdtblicoartbeld 
QM  it  wu  Mof  nknt  lo  a  t«z  on  tlie  bndnea 
carried  on,— the  importation  of  cooda  from  for- 
eign countriea,— and  even  eqniValeot  to  a  tax 
on  the  importi  tbemselTea,  and  therefore  o 
traiy  to  the  datue  of  the  Conatltatitak  wfa 


to  sell,  takeout  a  Uoeue,  *  *  *  for  whlchttiev 
•hall  pv  flftf  dollars,"  etc,  mbjectto  apenal- 
ty  for  ue^eot  or  lefnsal.  CMffJuttieeTrntn, 
referrins  to  the  caw  of  Bromt  v.  Maryland  in 
Ahiw  T.  CbWivnUa,  as  U.  B.  U  How.  160, 178 
[10:H4,«461.  in  which  It  ««■  decided  that  a  itate 
■tamp  tax  on  bill*  of  lading  wu  void,  said:  "We 
think  this  case  cannot  be  diithigaiihed  from 
that  of  Bmtn  v.  Mart/land.  Thai  caaa  waa 
decided  In  1687,  and  the  decUon  haa  alwi^ 
been  r^arded  and  followed  ae  the  troe  oon- 
•traction  of  (he  dame  of  the  Coostitutlon  now 
Id  queatlon."  •  •  •  "The  oplDion  of  the  oonrt, 
delivered  t^  (MtfJtuHetMutbaii,  ebowathat 

Ethe  caae]  waa  carefully  and  fully  conaldered 
ly  the  court  And  the  court  decided  that  thii 
slate  law  [the  Maryland  law  uoder  conddera- 
lioQ  Id  Brmcn  y.  Maryland],  and  the  mode  of 
imposing  It,  by  sIviDg  it  the  form  of  a  tai  on 
the  occupation  of  the  importer,  merely  varied 
the  form  in  which  the  tax  waa  Imposed,  with- 
out varying  the  subataace." 

But  It  Is  urged  that  a  portiOD  of  the  telegraph 
compaoy'B  busineea  is  iDteroal  to  the  Slate  of 
Alabama,  aod  tberclore  taxable  by  the  State. 
But  that  fact  does  oot  remoTe  the  difflculiy. 
The  tax  affects  the  whole  buainesB  without  dls- 
erimination,  Ttiere  are  BufQcienl  modes  In 
which  the  Interaal  buslDeu,  if  oot  already  taxed 
In  some  other  way,  may  be  subjected  to  taxa- 
tion, without  the  bnpodtloD  of  a  tax  which 
covers  the  entire  operatioos  of  the  companv. 

The  slate  court  relies  upon  the  case  of  Oi- 
borne  V,  MMie,  88  V.  8.  10  Wall.  479  [31:470], 
whidi  bion^t  up  for  coDsIderation  an  JnU- 
nanoe  (d  the  city,  requiriug  every  exprcaa  com- 
pao;,  or  railroaii  company  doing  busiDesa-  In 
that  dtv,  and  having  a  bu^Deas  exteDding  be- 

Cid  the  llmfia  of  tbo  State,  to  pay  an  anaual 
use  of  fSOO;  if  the  buMueas  waa  confined 
within  the  Umlls  of  the  State,  the  license  fee 
was  only  flOO;  if  confined  within  the  city,  it 
was  $B0-,  subject  in  each  caae  to  a  penaltyfor 
neglect  or  refusal  to  pay  the  charge. '  This 
court  held  that  the  ordinaace  was  not  nnconsti- 
tntloual.  TbU  was  In  December  Term,  1873.  In 
view  of  the  course  of  decWona  which  have  been 
made  since  that  time.  It  is  veiy  cerlain  that  inch 
en  ordinance  would  now  be  regarded  as  repug- 
nant to  the  power  conferred  upon  Congreaa  lo 
regulate  commerce  afflong  the  sevcraTSlates. 
A  great  number  and  variety  of  cases  involv- 
ing the  commercial  power  of  Congreea  have 
been  brought  to  the  attention  of  thia  court 
during  the  past  fifteen  years  which  have  fre- 
quently nude  It  necessary  to  re-examine  the 
the  whole  subject  wilb  care;  and  the  result  baa 
sometimes  been  that  in  order  to  give  full  and 
Ur  effect  to  the  difterent  clanaet  of  the  Con- 
■tltation,  the  court  has  felt  constrained  to  recur 
to  the  ftmdamental  principles  stated  and  iUus- 


tratad  with  ao  much  deamesi  and  tone  by 
Ohi^Jutlke  Marshall  and  other  membem  of 
the  court  In  former  timea,  and  to  modify  in 
some  degree  cert^n  dicta  and  deci^ns  that 
have  oocadonally  been  made  Id  the  tntervenins 
period.  Thia  ia  dw^ra  done,  however,  with 
great  caution,  and  an  anxious  deslra  to  place 
the  final  conclodon  reached  upon  the  faireat 
and  most  JuM  oonstrodlDn  of  the  Constitntioa 
in  all  its  parts. 

In  OQI  opinion  snch  a  conatructlOD  of  the 
Constitution  leads  to  the  condudon  that  no 
State  has  the  right  to  lay  a  tax  on  lotcistate 
commerce  In  any  form,  whether  by  wav  of 
dntiea  laid  ou  the  tranqtortation  of  the  subjects 
of  that  oommerco,  or  on  the  reodpta  derived 
&om  that  tmnapoiiatioa,  or  on  the  occnpadou 
or  boslneM  of  carrying  it  on,  uid  the  reason  la 
that  such  taxation  Is  a  burden  on  that  com- 
merce, and  amoonla  to  a  regulatloD  <d  It,  which 
bdoDga  aoldy  to  Congress,  This  Is  the  result 
of  BO  many  recent  caaea  that  dtatlon  Is  hardly 
necessary.  As  a  matter  of  ooovenfent  refer- 
ence we  give  (he  followlug  list:  Om  of  8taU 
Freight  Tax,  83  U.  8.  16  Wall  382  [31:1401; 
FMtaeola  Tel.  Oo.  v.  W.  V.  Tel.  Ga.mXJ.S. 
1  [34:708];  MubUe  Onin^v.  StnOaU,  103  U. 
8.  691  [3e'.ast«];  W.  U.  3U.  Oo.  v.  Tata*.  lOS 
U.  8. 4Wr30:lH7]:  Moran  v.  Kmt  Orltaru,.  118 


'\\Fickant  v.  Pw«- 
man  Southern  Car  bo.  117  U.  8.  84  [3&:78S]; 
WabaeK,  St.  L.  A  P.  B.  Oo.  v.  IBinoii,  118  TJ.  fl. 
6S7  [80:2441;  Bebbint  v.  fi/'«Uv  Oount]/  Tailing 
Ditt.  130  U:  8.  489  [80:6e4]i  PMladdpkia  <t  8. 
M.  SteamiMp  Oo.  v.  Annj^Jeanta,  133 U.  8.  830 
180:1200]:  W.  XT.  Tel.  Oo.  v.  Pendieton,  Id.  847 
[80:11871;  Baiterman  V.  W.  U.  7W.  Oo.  187  D. 
8.  411  [ante,  230]. 

We  naij  hero  repeat,  what  we  have  so  often 
said  before,  that  this  exemption  of  Interstate  fSAB' 
and  foreign  commerce  from  etate  regulation  *-  ' 
doee  not  prevent  the  State  from  taxing  the  prop- 
erty of  tboae  engaged  In  snch  commerce  locatnl 
within  the  State  as  the  propertv  tA  other  cit- 
liena  la  taxed,  nor  from  r^ulanng  matters  of 
local  concern  which  may  iikddentally  affect 
commerce,  such  aa  wharfage,  pilotage,  and  the 
like.     We  have  recently  had  before  us  the  quea- 


tioD  of  taxing  the  prowrty  of  a  telegraph  com- 

Soy,  in  the  case  of  Welem  Union  tJ.  Co.  v. 
atiaeAvMtU,  135  U.  B.  580  (^1 :  7W]. 


The  result  of  the  conclaaloD  which  we  have 
reached  is,  that  Vie  judgment  of  lAtf  8vpT«mo 
Court  <f  Alabama  mutt  be  reteroed,  and  tht 
eauee  remand^  ioith  intlruetioni  lo  revene  tba 
judgment  of  the  Mobile  Oireait  Court;  and  it  £■ 


EMMA  a  D.  NICEERBOK,  Appt., 

AZOR  H.  NICKERSON  et  ak 

(See  B.  a  Beiwrtar's  ed.  tn-m^ 

SpeoMe  performaneo—whm  deeretd—wmm 
aib  aeiay — mittqfiuitorf  prMf—mttmmp 
agretmont—inmiffioient  oitdtMO—tniM. 


NionsaoM  t.  Hioekbsox. 
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InBiirMtMdnSDdiirpaatbaolronmilaooMattliat 
OMBudnMimtlieaiwntloiiof  tbooourt. 
ft  BrtjNK  *iMw«twi  fa  1^  m  arbltrtay  or  oitpriotoui 


Judce,  tait 
a.  Id 


'  ganend  mki  and  pitnolplM. 
nn  ot  tUi  obanoMr  nUtf 


a.  ID  oon  wmcuMMwrwiwr  WKwua  ncniw 
TmptedtfMrmmrefoiiablBdrttr.iioruiilwinw 
roof  ta  olMT  and  Mlldwtor;.  boS  u  to  Itaa  *zM- 
Doa  of  tba  unemaDt  and  ■•  to  tts  Mms. 
L  On  a  bUrniripadtteperfOniiaiioeot  anant^ 
— >^>  — rmmeiit,IUed  OttBBa  rean  otter  tha  mw- 
nthaiOentloM  of  tbe  bill  and  ttm  tM- 
tba  oomplatnaDt  and  her  nwUMr  are 
Id  1^ tbahnaband, and  UmIt dapostUoiw 


SSoM^Sttbe 

«te^w«mnotiii , 

tamlr  teAnloal  lenl  wne.  and  tfaair  aridcmoa 
"" — -"'u  wttb  all  lirnimaiaivTfit  of  taaea0a,c 
ka  laFaa  of  timSk  rnnat  ba  ranrded  a*  c 


ncdallTtha 

tabMuocKl 


ia^  nniat  ba  ranrded  aa 

It  onlr  an  IkhnM  beUM  and  «x[ 
HOI  uyuu  KID  pait  at  tha  oomplalnaDt  and  m 
ilhv,  Mbnaand  at  tha  tlmeot  llwinanUK«,ai 
rlDdaoed  br  Ifao  nMtal  oondoct  or  looae  expra 
Da<rf  tba  dateaaaiA,  that  he  Intended  at  Kmi 
le  after  mairUae  to  provide  Ua  wife  wlUi  a  per- 


tain nioperty 
OMoClaaboin] 


lOutirftbewocoodacJtheaaieof  a 
then  owned  br  l>lm.--ao  auob  asn 


lUpUalwrea- 

owned  ^  the  hUBbaiid, 
TOhued  by  him 


other  propertr  •utocquently 

cannot  ba  raaohed  on  a  burtornieoiao 
anoe,  tmlsM  It  li  ptDved  with  aufflaleDt  i 
that  tbe  latter  propsr^  waa  pt     ' 
prooaadi  of  tha^ormer. 

[No.  881.] 
^abmtmdJan.e.l88S.    DeddaC  Vap  I4.  088. 
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APPEAL  from  a  decree  of  tbe  Supreme  Coott 
of  tbe  District  of  Columbia,  dbmiwiDg  a 
i^t  to  declare  vofd  a  cunveTance  and  to  cslab- 
UBh  certain  tnuta  Id  respect  to  rral  estate  and 
lo  compel  K.coDTejHDce  of  tbe  same.  4f- 
firmid. 

Tbe  facts  are  staled  In  tbe  optnioD. 

Mt»Tt.  i.  i.  Joluwon  abd  W.  W.  Wll- 
ahlre,  for  appellant: 

Notwithstanding  tbe  express  In ngusge  of  the 
Statute  of  Frauds,  a  case  may  be  lalten  out  of 
Its  operatioD  by  fraud,  or  bf  a  parol  Bgreemeot 
aod  part  performance. 

FW,  Spec  Pert.  ed.  1858.  g  87B;  Bro.  Slat. 
Fr.  3  488i  MontamU  t.  Jfwvwlf,  1  P.  Wms. 
«18i  1  Eq.  Cas.  Abr.  tSj  Scott  v.  8eott,  1  Cox, 
Ob.  860;  Adman  t,  Redman,  1  Vern.  848; 
JtrenOU  V.  WiOcinmn,  1  Bro.  Cb.  &4S.  and  cases 
«iled;  Bammenieji  t.  DtBid,  12  Clark  &  Fin. 
40:  MavntM  t.  White,  4  H.  L.  Osa.  1089; 
Surtmne  v.  Pinnigar,  8  DeGex,  M.  &  G,  S7l; 
Barkteorth  t.  Towtg,  4  Drew.  1;  Jordan  t, 
Mone^l,  S  H.  L.  Cas.  IBS;  Fiofd  t.  BumOand, 
Freem.  Ch.  268. 

A  representaUon  made  bj  one  party  for  the 
pnrpoee  of  Infiuendne  anotber  to  solemnize  a 
tnairiage,  where  the  utter,  relying  upon  such 
ropTeseblatiOQS,  solemnizes  tbe  marriage,  will 
be  ButUdent  to  entitle  him  to  the  assistance  of  a 
«oart  of  equity  for  the  purpose  of  ruling  sncb 
repreaentatloos. 

OmtmT.  JffMRiti,  2Tem.200;  Wana.foTd- . 
Fbthtrif.  Freem.  Ch.  201;  lyudert  v.  AntUv,  4 
Tee.  Jr.  BOIi  So^ton  t.  Evtehenmm,  S  Tin. 
Abr.  OSSi  WiUiamt  v.  WmiaTM.Sl  t.  5.  Cb. 
8H;  Durham  t.  Taykrjia  Oa.  IDS;  Qlatt  v. 
Ihdbtrt,  109  Mass.  S4;  Bateher  t.  Bobertton.  4 
Strobh.  Eq.  ]?•;  Uaitftfrd  t.  Attmod,  44  Conn. 
141;  Andrttet  J.J<me$,  10  Ala.  400;  Patyv. 
J^tf,  4  B.  Hon.  aiO;  Sovthtriand  t.  SmtAer- 

m  V.  8. 


land;  S  Bush,  6B1;  ^«r  t.  Bqfer,  88  Ksn.  449) 
tfnwt  T.  Orten,  84  Kim.  740. 

Marrisge  Is  sucb  aa  Irretrievable  cbsnge  of 
■ituBtlon  that  if  procured  by  srtiSce,  upon  tbs 
faith  that  tbe  settlement  bad  been  or  that  It 
would  be  executed,  the  other  party  Is  be1d  to 
make  good  the  agteement,  and  not  permitted  l4> 
defeat  It  by  pleacung  the  statute. 

ffatdur  ▼.  SaitrUon,  4  Strobh.  Eq.  171^ 
SoT^ford  T.  AtKoed,  44  Couii.  141;  Andretet  t. 
Jonet,  10  Ala.  400;  FeUjf  v.  A«v,  4  B.  Mon. 
ai6;  Lanft  Appeal,  OS  Pa.  279;  mdrtdqa  t. 
JtnUiu,  SStofy,  181;  OrantT.  Grmi,  SiKaa. 
740;  Porter  t.  AUm,  54  Oa.  6S8;  Zotee  t. 
Bryant,  80  Oa.  628;  <%fa  ▼.  Cbfo,  41  Ud.  801) 
Orant  v.  Ooueh,  4  Hd.  810;  1  Blab.  Hat.Woio. 
8  776. 

The  SUM  eqoiUble  prbiclple  upon  which 
coorti  of  equity  wiU  enforce  qwcUc  perform- 
anoe  of  ft  OMktnct,  notwithstaniUiig  tbe  Btatnia 
of  Frauds,  are  eqoaUy  applicable  for  the  en- 
forcement of  parol  antenuptial  agreements. 

Wmam  T.  Morrit,  96  U.  S.  4S6  (34:888): 
Attvsa  T.  Miner,  71  IT.  a  4  Wall  618  (18:486); 
Bradleu  v.  SaddUr,  64  Oa.  062;  Batu/kbrn  t. 
BimghtoA.  14  Ind.  606;  Ould  v.  Peari.  48  TL 
224;  TiiMer  t.  Baaynie.  71  Ind.  662;  Baeei  v. 
Milehell,  15  Wis.  666;  Huutfv.  Cattle,  41  CaL 
380;  Bouiton  v.  ToartMend,  1  Del  Ch.  428; 
Demmei  t.  Worthington,  88  Md.  298. 

What  constitutes  part  performance. 

CMw  V.  ft«ift5(o«.  L.  R.  10  Eq.  174;  Jestmt 
Y.  Key.  L.  R.  8  Ch.  610;  I/afer  v.  HtUer,  US 
Ean.  449;  Ch-ten  t.  Green,  84  Kaa.  740;  Durham 
».  Tinfior,  29  Ga.  168;  Ol-iu  v.  ffuUert,  102 
Mass.  24;  Ualclur  v.  Ribtrlton,  4  Blrobh.  Eq. 
179;  i»in/in<  t.  At^rw>d,  44  Conn.  141;  IFiUsr 
».  R»*M«,  1  Obio,  251. 

The  coDlruct  wiis  executed. 

Sanford  v.  Alirood,  44  Conn.  141;  Walker  r. 
TPatter,  2Atk.98;  Metlaery.  GiUespie,  11  Yea, 
Jr.  037. 

Tbe  agreement  of  tlic  appellee  NtckersoD 
created  an  implied  trust  iu  respect  to  real  eslstA 

Story,  Eq.  Jur.  1196  et  teq.,  gg  268,  272; 
Feny,  Tr.  $  tO\  Ilammereliy  v.  DeBiel,  12 
Clark  A  Fiu,  JTi;  Downa  v.  Jennimi,  82  Beav. 
280;  Bunt  V.  Matthean.  1  Vcni,  403;  Walforrt 
r.  Gray,  11  Jur,  (N.  S.)  106;  Oontnlale  t.  Ritt- 
wond.  U  R.  16  Eq.  122;  Saundert  v.  Cramer,  8 
Dr.  &  War.  87;  Lover  v.  Fielder,  82  Be»i7.  1; 
Moorkoute  v.  OoMn,  IS  Beav.  841. 

A  promise  to  marry,  made  in  eooA  faitb,  like 
n.  actual  marriage,  is  a  valuable  couslderalion. 

Oonnery.  BtatUey, 86 Cal.  183;  Sinit/i  y.  Allen, 
6  Allen,  468;  Wood  t.  Satage,  Walk.  Cb.  471; 
8  Pars.  Cont.  29;  4  Kent  Com.  Sib  ed.  4S8. 

Harriege  b  regarded  as  one  of  the  strongest 
conslderalioos  In  law,  either  to  raise  a  use  or 
fourd  a  contract,  gift,  Ot  grant 

2  Para.  Cont.  71;  Bolder  t.  Diektaon,  Freem. 
K.  B.  96;  BmiOt  v.  Stafford.  Hob.  210;  Watert 
V.  Howird.  8  Oill.  262. 

Tbe  Statute  of  Frauds  is  a  personal  defense, 
and  cannot  be  interposed  by  strangers  to  tbe 


Latmder  v.  Bali,  60  Ala.  214;  Onnningham 
T.  Patton,  B  Pa.  867:  MeOonnM  v.  BriUhaH, 
17  ni.  863;  Chioago  Doek  Cb.  ▼.  Sintie.  40  III. 
—    Bohawum  t.  Aim,  6  Dana,  194;  Snwd  v 


Biekard*  v.  Cunningham.  10  Neb.  417;  Ltoftu  . 
•U 


SuPBBm  CointT  or  thb  UmrxD  Statbl 


Oct.  Tsbm. 


Memn.    Eniwli    Tottan,    H«ni7  Wiaa 
0»meH  and  Caning  Bohlnaon.  Jr^  for 

The  apeciflc  performuice  of  contract!  In 
equl^  Is  not  a  matter  of  abeolntt  TLibt. 


sod  certain  In  all  lla  vttrtM. 

Btcddtrt  y.  Tud^  tTUi.  16.  28,  80. 

Loose  coDTsmtlonB  ara  held  not  to  be  coffl- 
dent  to  eatabUsb  a  contract  or  agreement  be- 
tween tbe  parties. 

LmeU  V.  Oaptrton,  8  Qratt.  140;  £M)wr  t, 
Trigg,  S8  U.  S.  01  CU1:88):  mno  T.  Mat/nard. 
%  L^agh,  4S. 

Tbe  celebration  of  the  marriage  ia  not  nicb  a 
part  perfomuwce  of  the  contract  M  takes  it  ovt 
of  the  statute. 

PUnn«r  v.  Fltnnar  2B  Ind.  ISWj  Bmion  t. 
Conger,  8  Bun,  627;  OraM  v.  Qcvgh,  8  Md.  Oh. 
128;  &  a  4  Hd.  888;  JHcintaiNite  t.  MammU.  1 
P.  Wmi.  811 

A  party  to  a  parol  coutrnct  or  hia  privies  can 
Mt  up  the  Statute  of  Frauds  against  It 

O&itaffo  Dock  Oo.  V.  Zimit,  49  IlL  208;  Bo- 
hantum  v.  ftn»,  6  Dana,  184-  Ounniiigham  t. 
PatU>n,  fl  Pa.  868;  Bgan  v.  Tovaintmi,  8S  CaL 
844,  640;  Biekard*  t.  OwmUngham,  10  Neh. 

The  complainant  haa  been  gnOtj  of  anidi 
Ucbea  that  for  this  reason  alone  she  ti  tiot  en- 
titled to  an;  relief. 

Bolt  T.  Bogen,  88  U.  a  8  Pet.  488  (8:100(n; 
Daruv  T.  Faekaocd,  S8  U.  S.  12  Hov.  187,  IW 
(18:ft30):  Mematn  r.  McMmn,  7  T.  B.  Hon. 
007;  .SbiaUond  T.  fbwte-,  I  DeT.  A  B.  Biq.  eSS; 
JMftm  V.  Aivwwfotm  Bank,  27  Ud.  70;  Ov*- 
f^rd  V.  Boofv,  0  Ves.  Jr.  720. 


who  was  tlM  pUntlJff  below,  aeeka  in 

is  a  decree  (1)  declaring  T(M  a  conreyanoe  ei0- 
onted  May  81, 1888,  by  William  B.  Hattbewe, 
Uoslee.  to  the  appelletL  Lena  D.  Cartet,  by  the 
name  of  Lena  O.  Nickenon,  of  lot  two.  Id 

Snare  ooe  bondred  and  fourteen  in  the  City 
Washlngtoa;  (!))  ettablliblng,  tai  behalf  of 
tbe  plainttS,  oertaln  tnuti  Id  reqwct  to  said 
nal  estate;  (8)  and  leqniriDg  Matthews  and 
isld  Lena  to  codv^  the  same  to  the  plaintiff, 
ot  to  troiteea  for  the  benefit  of  henelt  and  the 
child  of  her  marriage  with  tbe  defendant,  Aior 
H.  NIckerson.  Her  bID  asking  snch  relief  was 
dismissed  with  oosts. 
The  case  made  l^  the  bill  la  as  followa: 
The  plaintiff,  while  on  a  visit  to  Portland, 
Oregon,  tn  the  year  1870,  engaged  henelf  to  be 
married  to  the  defendant  NickeTsoD,  then  on 
dntyin  that  dty  aa  an  officer  of  the  Army  of 
theVnited  States.  Prior  to  such  engagement, 
be  pointed  out  to  her  blocks  140  and  144  In 
Couch's  Addition  to  Portland  as  hts  property, 
and  "  promised  and  agreed"  that  after  marrlaga 
be  would  convey  them  to  her  ss  a  maniaee 
pwtlonOT  settlement  for  the  benefit  of  herselt 
and  any  chQdiea  of  their  marriage,  and  erect 
•M 


thereon  a  dwelling  house  for  their  use;  or,  ft 
she  ao  elected,  they  would  sell  the  blocks  and 
[nveat  the  proceed*  In  other  property  in  Port- 
land, to  be  held  upon  like  trusts,  and,  after 
having  advanced  Id  value,  sold  and  the  pro- 
ceeds applied  exclusively  to  the  purclisse  of  % 


Francisco,  having  been  Informed  of  this  eL 
gagement,  obtected  to  tbe  marriage  upon  the 
ground  that  tbe  defendant  was  so  officer  of  tbo 
army,  without  settled  place  of  abode,  or  other 
means  of  support  than  his  pay  as  such  officer. 
Bat  her  objections,  tbe  bill  states,  were  over- 
come by  the  defendant'B  verbal  assuraDCe  to 
her  to  the  following  effect:  That  the  qucBtion 
of  support  had  been  considered  by  tbeplalntiS 
and  himself;  that  he  was  the  owner  of  certain 
blocks  of  ground  in  the  City  of  Portland,  and 
that  he  had  promised  and  agreed  with  theplaln- 
tiS  that  if  she  would  marry  bim  he  would, 
immediately  after  oiarriage,  convey  them  to  the 
comnlalnant  as  a  marriage  settlement,  or  would 
hola  them  aa  trustee  for  her  separate  heneflt, 
and  If  at  any  time  sold,  tbe  iffoc«eds  diould  be 
Invested  In  other  property,  to  be  hdd  In  Kkc 
manner  for  the  eole  and  sepante  benefit  of  the 
plalntlS  and  her  obildreo.  Upon  tbe  strength 
of  these  [nomlses  and  represeotatioDB,  and  re. 
lying  npon  the  good  faith  of  tbe  respondem 
NlcSsrson,  and  in  consideration  thereof,  and 
for  no  other  reason  or  cousidentlon  whatever, 
the  plalntiffa  mother.  It  Is  alleged,  withdrew 
her  obJectloD,  and  consented  to  the  marriagv. 
whicit  occnrred  on  the  18th  day  of  August, 
1870.  Without  her  mother's  consent,  the  pinin. 
tiff  Bws,  the  marriage  would  not  have  taken 

It  is  also  alleged  that  the  plaintiff,  relying 
npon  the  love  and  affection  of  her  busband, 
having  confidence  that  he  would,  in  good  faith, 
toep  and  perform  his  agreement,  and  prefer- 
ring  tliat  the  properly  uonld  be  managed  by 
him,  without  the  oommioations  neceesarily  aris- 
ing from  tbe  interpootlon  of  third  parties,  did 
not  require  the  k>ta  to  be  conveyed  to  trustees 
for  bar  benefit,  but  permitted  the  title  to  re- 
main In  Oie  defendant  "sabject  to  her  equi- 
table interests  nnder  said  agreement." 

About  a  month  after  the  marriage  tbe  plain- 
tiff and  the  defendant  onlted  tn  selling  said  ' 
blockji  of  ground,  the  proceeds  being  loveeted 
iobitly  wl£  one  John  B.  Walker  In  certain  lots 
In  Portland.  Walker  having  died,  a  dlvi^n 
of  these  kits  was  affected  bv  ludldal  proceed- 
ings, wbida  were  conoluded  in  1878.  In  re- 
soect  to  the  lots  assigned  In  this  division  to  the 

Fendant,  the  Mil  ulegea  that  they  were  held 


separate  benefit  of  tbe  complainant,"  and  " 
her  trustee  under  the  aneemeni,  promise,  and 
coDslderatioD"  hereinb^i^v  statot 

While  tbe  piBlntlfl  was  temporarily  residing 
inBuTope,  under  cbcnmstances  to  be  pTeseotly 
stated,  tbe  defendant  sold  the  lots  last  deacribea 
and  transmitted  deeds  therefor  lo  be  executed 

Sher.  The  bill  states  tba^  not  doubtlns;  tbe 
ectlon  of  her  husband  or  his  good  faith  in 
keeping  tda  amemeot,  and  peroalvlng  from 
the  oonsIderatloD  me&tldnea  Id  the  deeds 
(«1S,000)  tbat  the  lots  had  nlBdaBtly  iBcnased 
U7D.8. 


d  by  Google 


Kioonaoir  t.  Ntoxbbmx. 


1071]  fn  Tsluo  to  (Dftblfl  him  tocwrf  outhbpnMnlae 
to  ptuduM  ft  hoDW  for  her  and  her  ohild,  the 
plain  dfl  exACQted  the  deeds—bearing  the  dates, 
reapectiTelf ,  of  HoTember  30, 1S81,  December 
8.  1681,  and  Jarniu?  10,  188S— and  retimed 
them  to  the  defendaiit,  wltb  a  letter  "  Implor- 
ing Um  to  be  extrenielr  cautloua  aa  to  hand- 
wft  aatd  monej  and  in  making  proper  reln- 


the  lota  In  a  honae  lor  the  plaintiff  and  her 
child,  the  defendant,  the  bill  chargea.  In  eze- 
cution  of  a  purpose  to  deprive  her  of  all  bene- 
fit of  said  antenuptial  agreement.  Invested 
«8.880  of  the  tU,0oO  Id  lot  two  In  square  one 
bundred  and  fourteen  In  Washington,  which 
lie  caused  to  be  conveyed  to  the  defendant 
Matthews,  as  buatee,  with  power  to  make  title 
to  the  premises  as  tbe  deieodont  Hlckerson 
tnl^ht  direct,  and  without  the  necessity  of 
plamilft's  unitlDR  in  any  conveyance  that  aald 
Iruatee  might  make. 

This  purchase  and  arrangement,  the  bill  al- 
legea,  waa  one  step  In  a  conaplracy  formed  by 
her  husband  with  the  defeodant,  Mlsa  Carter, 
aome  lime  in  the  year  1860— and  to  which  con- 
•piracy  the  defendant  Matthews  subsequently 
became  a  party— for  the  purpose  of  defrauding 
the  plaintiff  of  ber  intereet  In  the  proceeds  ot 
the  ule  of  the  Portland  proper^,  for  tiie  bene- 
fit of  said  Carter,  lo  whom  be  waa  to  be  mar- 
fied  after  being  divorced  from  the  platntlfl; 
that  as  the  lolaal  step  In  that  conaplracv,  her 
husband  represented  lo  her  In  July,  1B80,  that 
be  waa  much  tn  debt,  and  tbat  It  would  be  In 
the  line  of  economy  if  ahe  would  reside  for  a 
time  in  Europe,  where  the  cost  of  living  was 
slight,  and  tne  faclUties  for  educating  thrir 
daughter  abuitdatit;  that  althou^  unwilliDg 
to  lie  separated  from  her  husband,  sheBssented 
to  bis  wishes,  and,  wlUi  her  daughter,  sailed 
for  Europe  on  the  9th  of  July,  1880,  her 
busband  accompanying  them  to  the  slesmer, 
and  psrtinK  from  her  with  every  mauifeslacion 
of  h)ve  and  affection;  tbat,  Immediately  after 
bar  departure  for  Europe,  the  defendant  went 
to  Philadelphia,  and  there  rented  rooms  futhe 
purpose  of  acquiring  a  oreteoded  residence  aa 
sbi^of  proceediDgs  for  divorce  In  one  of  the 
f/n»J  conrti  irf  tbat  diy;  that,  after  the  exphratJou 
of  the  statutory  period,  to  wit,  on  the  3d  of 
Usy,  1683,  whife  the  plaintiff  was  still  In 
Enfope,  he  filed  a  Ubel  for  divorce,  and,  by 
sneana  of  false  and  perjured  testimony,  and 
without  her  knowledge  or  ooosent,  otttalned, 
Harch  81, 1888,  a  decree  of  dlvoroe  from  hen 
that  d  the  institntion  of  aald  suit  and  of  said 
pretended  decree  the  derendaots  Carter  and 
Hattbews  had  knowledge;  and  that,  as  aoon  as 
plaintiff  waa  Informed  m  those  proceedings  she 
returned  to  Ihia  country,  and,  in  asolt  brought 
for  thatpurpose,  she  obtained,  on  the  9th  of 
June,  18&,  a  Judgment  annulling  the  decree 
<rf  divorce  as  having  been  procured  by  fraud 
ai^pertury. 

Toe  bill  farther  charees  that  on  the  3d  of 


the  City  ot  Baltimore,  and  were  there  married; 
that,  on  tiie  Slat  of  May,  1888,  be  directed 
Matthewa  lo  amvey  and  be  did  convey  to  aald 
Carter,  by  the  name  of  Nickeraon,  his  title  and 
Interest  in  lot  two  In  square  one  hundred  and 
IK  9  1!.  8. 


adds  the  fmudulent  decree  of  divorce;  and 
that  on  the  day  last  named  ber  husband  eje 
cuted  to  said  Lena  a  bill  of  aale  of  all  his  per 
sooal  propertT  In  the  City  of  Wadiineton,  in- 
cluding ute  nousehold  furniture  wuch  the 
plidntia  and  her  bnsband  uaed  In  common 
prior  to  her  going  to  Europe, 

All  of  tbeae  acts,  the  bill  chanea.  were  In 
execution  of  a  conspiracy  between  her  busband 
and  Ibe  defendants  Matthews  and  Carter  for 
the  following  purposes:  (1)  To  get  the  plain- 
tiff out  of  the  country,  beyond  Uie  reaca  and 
knowledge  of  what  was  going  on;  (3J  to  have 
tbe  plaintiff  divorced  from  ber  busoand,  so 
tbat  be  could  marry  tbe  defendant  Carter;  [Sf 
to  defeat  the  trusts  upon  which  her  husband 
held  the  Portlaod  properly  and  tbe  proceedsot 
Its  sale,  and  lo  place  the  right  sad  titie  to  tbe 
asms  Id  the  defendant  Cnrtcr. 

The  defeudanis  Nlckcrsoa,  Hattbews  and 
Carter,  in  separate  aosivers,  deuy  every  mate- 
rial alleRstiOD  In  the  liill  retatiug  lo  them  re- 
spectively: except,  that  the  marriage  of  tbe 
latter  wilb  Major  Nickerson,  al  the  time  and 


SiaiuUi  of  Frauds  of  both  the  State  of  Oregon 
and  Ibe  Ulsiriui  of  Columbia, 

The  titaltiK's  of  Oregon  provide: 

"§711.  Ko  estate  or  ioieriuti  in  real  proper^ 
other  than  a  lease  for  a  lerm  not  exceeding  one 
year,  nor  any  trust  or  power  concerning  such 
properly,  cAn  be  creiited,  transferred,  or  de- 
cIsKd  otherwise  iliiiu  by  opera tioo  ot  law  or 
by  a  conveyance  or  oiberlnNlriimeDl  iu  trriCing 
subscribed  by  the  party  ciealing,  irsoaferring, 
or  declaring  the  same,  or  by  bis  lawful  agent, 
under  wrlLien  authority,  and  executed  with 
such  formalities  u  bm  required  by  law." 

"  §770.  In  tbe  following  esses  the  agree- 
ment is  void  unleas  the  same,  or  some  note  or 
memorandum  thereof,  sxpreeslng  the  consid- 
eration, be  in  wriiing  and  subscribed  by  the 
parlv  to  be  charged,  or  by  hla  lawfullv  au- 
thorized agent;  evidence,  therefore,  tut  the 
agreement  shall  not  be  received  Other  than  the 
writing,  or  secondary  evidence  of  Its  contents 
In  the  cases  prescribed  by  law: 

"1.  An  agreement  that,  by  its  terms.  Is  not  to 
be  pcrformwi  within  a  year  from  the  making 

"i.  Aa  agreement  mode  npon  consideration 
of  marriage,  other  thon  a  mutual  promise  to 

"6.  An  agreement  for  the  leasing  for  a  longer 
period  than  one  year,  or  for  the  sale,  of  real 
property  or  of  an  Interest  therein. 


Oregon  Code  Proc  1663  (18S8):  pp.  100, 101, 
title  VIU.  S§  771,  770;  Qen.  Uws  Oreg.  (1846- 
1864),  pp.  841, 8«. titie  Vm.  s;§771,  flO;  Gen. 
Laws  Oreg.  U"'"  """'  "^  ~"  ""  "'"' 
Vni.  gS  771,  T 

Tbe  statutes  upon  which  the  defendants  rdy 
aa  belnt:  in  force  In  the  District  of  ColumUa, 
and  as  uppUcable  to  the  case,  provide: 

"ii.  No  action  shull  be  brought  whweby  to 

ail 


BontuiB  CoDKT  aw  tob  Uitited  8tatb8. 


(874  r     d>s''SB  ■  •  •  atiT  person  upon  aoy  kgieement 
^  rosde  npoD  condderHtioQ  of  maniBge,  or  upon 

■Djr  contract  or  sale  of  landi,  lenemenU,  bere- 
dltatnenU,  or  any  [oterest  in  or  coDCeniiDg 
tbem,  or  upon  any  agreement  that  U  not  to  lie 
performed  wttbin  the  apace  of  one  year  from 
the  mkkiDB  thereof,  unless  the  agreement  upon 
which  such  action  shtdl  be  hrought,  or  some 
memorandum  or  note  thereof,  shall  be  In  writ- 
ing and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  tbereiuU)  by 
him  law  Fully  authorized." 

"§7.  And  •  •  •  all  declaraliona  or  crea- 
tions of  trust  and  confidence,  of  any  lands,  ten- 
ementa,  or  haredltaments  eball  be  manifeaicd 
and  prored  by  some  wrltl^,  dened  by  the 


party  who  la  by  law  enablea  lo  declare  such 
trust,  or  1^  his  last  will  in  n-ritlng,  or  else  they 
shall  be  atteriy  void  and  of  none  effect."    29 


Oharles  H,  adh.  8,  gg  4,  7;  Alexander's BdUsh 
Slat.  p.  S09. 

We  are  not  permitted  by  the  evidence  In  this 
cause  to  doubt  that  the  appellee  Nickeiwin  in- 
duced bis  wife  to  go  to  Europe,  with  her  child, 
in  order  that  be  might,  in  her  absence  and 
without  her  knowledge,  procure  a  decree  of 
divorce  from  a  court  baviog  no  juri£diciIou  to 
grant  it:  or  Ibat,  without  her  knowk'dge,  he 
obtained  such  decree  from  ihe  court  b  Phila- 
delphia—in which  dty  he  acquired  a  merely 
dciitiooa  reddenoe— by  making  ft  appear  that 
his  wife  had  deeerlea  him,  and  taken  up  her 
residence  in  Europe  against  hb  wishes,  when 
]tifact,heinducedliertogoabn»d,  subetantial- 
ly  directed  all  of  her  movements  while  away, 
uid.  In  frequent Icttera,  coverlDgthc  entire  pe- 
riod from  the  date  of  her  departure  ap  to  tbcln- 
stltation  of  the  suit  for  divorce,  exprwBcd  warm 
affection  for  bb  abseol  wife,  udeed,  a  few 
weeks  after  he  commenced  his  suit  for  divorce, 
be  inclosed  to  his  wife  a  draft  foronethoiuand 
marks  to  cover  her  future  expenses;  his  letter, 
transmitting  the  draft,  bciug  couched  in  such 
language  as  a  faithful  husband  would  uae 
when  commnnlcatInK  with  his  wife  by  letter. 
Nor  can  it  be  doubted  that  before  the  rendition 
of  the  decree  for  divorce,  aa  underatandbg 
waa  reached  between  him  and  Hiss  Carler 
that  they  would  intermarry  as  soon  as  he  ob- 
tained a  decree  divorcing  olm  ftom  his  wife. 
It  is  difficult  to  concdve  of  a  clearer  case  of 
f  •Tft]  "^^"g  Btd  perjai7  than  is  disclosed  in  the  rec- 
ord upon  the  part  of  Major  Nlckersou  towards 
his  wife  In  reference  to  the  proceedinjn  insii- 
tnled  by  htm  for  divorce.    If  our  dedidon  de- 

Cded  upoD  the  focis  Just  stated,  we  should 
e  no  hesitation  in  granting  the  relief  the  ap- 
pellant seeks.  Bnt  the  court  would  be  un- 
miodfol  of  Ita  duty  to  admlnisier  Justice 
accordinKtothesettledrulesoflaw,  if  lipermii- 
led  the  leellngB  naturally  excited  by  the  con- 
duct of  the  husband  in  relallOD  to  thai  divorce, 
to  control  its    investigMlon  of    the   primary 

Suestion,  whether  there  was  between  nfm  and 
is  wife,  prior  to  and  at  the  time  of  the  mar- 
riage, and  B«  the  consideration  of  the  raar- 
riwe,  such  an  agreement  as  that  sot  out  In  Ihe 
bill;  and.  If  so,  whether  the  agreemcct  is  of 
such  natiu^.  or  has  been  so  clearly  established, 
as  to  authorize  a  court  of  equity  to  give  the 
relief  asked.  It  is  entirely  cousigtcnt  nitli  the 
perfldv  practiced  by  the  husband  towaitis  the 
wife,  in  the  matter  of  the  fnudulent  divoroe, 
tl8 


that  no  "uch  Bcieement  as  that  alleged  was 
ever  made,  as  the  coosiderKtion  of  their  mar- 
rlatce.  If  such  an  agreement  was  not  made,  or 
■upposing  It  to  have  been  made.  If  it  cauiiot, 
under  tlie  clrcumslanccs  and  the  proof,  be' 
properly  made  the  hauls  of  a  decree  aScctlng 
the  ownerBblp  of  Ihe  lot  conveyed  by  Hatthcn's 
to  the  nppellee  Carter,  the  legal  result  canooK 
be  cbaoged  by  the  fact  that  Ihe  husband, 
many  years  after  the  marriage,  and  br  meen> 
of  f^se  evidence,  obloined  a  divorce  mm  his 
wife. 

Even  ir  the  EUitutcs  of  Ore^rou,  where  the 
agreement  is  ollesed  to  have  been  made,  or  tbe 
Statutes  of  ]MaryIand.  iu  force  in  tl:is  District, 
do  not  prevent  relief  being  given  in  c:is(«  of 
fraud  pmcticed  by  a  defendani  pleading  tlie 
Statute  of  Frauds,  or  when  purl  pvrtormano?  is 
relied  upon  to  take  the  cose  out  uf  Ihe  siaiuit, 
we  are  constrained  to  hold,  upon  a  caiefiiF 
scrutiny  of  all  the  evidence,  that  the  proof  of 
the  existence  of  ttic  agreement  is  not  of  thiit 
satisfactory  charncler  required  by  the  recoT- 
nized  priociples  of  equity.  Whether  spccilii; 
performance  shall  bo  decreed  In  any  roue  de 
pends  upon  the  circumstances  of  that  case,  and 
rests  in  the  discreiioii  of  the  court.  liiiig  v. 
ffamilton,  28  U.  B.  4  Pet.  828  [7;  8751;  WiUard 
V.  Tatfloe,  76  U. B. 8  Wall.  504[ie:.W3];  Waten 
T.  BinrtiTd,  I  Md.  Ch.  112;  DinaUr.  Mfyen,3 
Md.  Ch.  401.  "Not,  Indeed,"  tJr.  JvntieeSlory  mW 
says,  "of  arbitrary  or  capricious  disc  rcl  ion.  do 
peodentupon  the  mere  pleasure  of  the  Jnd^, 
but  of  tbat  sound  and  reosonalilc  iliscrcHo;) 
which  governs  li.'df  t^  f.ir  as  it  muy  by  general 
rules  and  principles;  but  at  tbe  same  limo 
which  \TiUibolds  or  grants  relief,  accoriliu^lo 
the  circumstances  5  eacli  particulaj  case, 
when  these  rules  and  principles  will  not  fur- 
nish any  exact  measure  of  Jusiice  between  the 
partita.*  1  Stoiy,  Eq.  Jur.S742.  One  of  these 
nilea  is,  that  in  cases  of  this  character,  relief 
should  not  he  granted  after  an  unreasonable 
delay,  or  unless  the  proof  Is  clear  and  satisfsc- 
torr,  both  as  to  the  existence  of  the  agreement 
and  as  to  its  terms. 

In  our  Judgmeol  liie  noof  tails  to  show  such 
an  aipeement  between  Nlckenon  and  nife  a> 
could  be'madethe  basis  of  a  decree  in  her  bc- 
balf.  The  allegations  of  tbe  bill  are  expressly 
denied  by  tbe  answer;  and  the  statementsof  th« 
wife  in  hei  deposition  are  flatly  contradicted 
by  (he  husband  In  his  deposition.  The  only 
other  witness  in  the  cause  in  bcbulf  of  Ike 
piaintilT  Is  her  mother,  and  tbe  dcpodtion  of 
the  latter  was  not  taken  until  nearly  Qfieen 
years  after  her  daughter  married  the  deFend- 
anL  It  cotiiains  a  detailed  accouut  of  un  In- 
lerriew  with  him  at  the  time  she  visited  Port- 
land, in  the  spring  of  1870,  for  the  purpose  of 
perpotifllly  expressing  licr  opposition  to  ilie  mar- 
riage of  her  daugliter  to  Major  N  ickerson.  In 
recalling  what  then  passed  between  herself  and 
Lim,  slie  n'SB  not  aided  by  any  conicmpoin- 
neouB  memorandum  of  wbal  occurred.  It  ia 
true  that  in  her  deposition,  as  well  as  in  that 
of  the  appellant,  are  (o  be  found  such  words  anil 
phrases  as  "agreement,"  "promised."  "prom- 
teed  and  agreed,"  "  promise  and  agreement." 
"  understood  and  agreed,"  "  iu  consn;crutiii:i 
of  marriage,"  and  "  marriage  settlement  and 
gift."  But  there  is  strong  ioterual  evidence  in 
ue  deposition  tbat  these  words  and  phrases 
127  I'.  S. 
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If  DDt  nggMtod  bj  othen  (uDlIlsr  wlih  tbdr 
Import — were  not  lued  or  underaCood  br  the 
wltnene*  In  thdr  technical  legal  Knae.  Their 
evidence,  in  coDnection  with  all  tba  drcom- 
•tancea  of  the  caoe,  eapedall;  the  lapee  of  time, 
Klioold  be  regarded  ai  establiahlng  at  most, 
0DI7  an  booeM  beUet  and  ezpectfttlon  upon  the 
part  of  the  appellant  and  her  mother,  tMfoi« 
and  at  die  time  of  the  marriage,  anpecuidaoed 


after  marriage,  to  prorlde  hia  wife  with  a  por- 
maneot  home  ont  of  the  proceeds  of  the  hIo 
of  the  Portland  proper^.  It  ii  ttw  caae  of  a 
husband,  who,  prior  to  marriage,  Indaced  in 
the  mind  of  bis  Intended  wife  expectations  In 
reference  to  real  proper^  which,  after  mat^ 
riage,  be  failed  to  meet,  tnitin  reqMCt  to  whidi 
property  bedid  not  enter — and,  perhaps,  lnten> 
llooallr  refrained  from  entering— into  aaj  dis- 
tinct and  binding  wreemenL 

She  purposelj  rorebore,  as  her  UU  shows, 
from  baviDg  the  Portland  property  conTefea 
(0  trustees  lor  ber  benelit,  and  pwmltted  the 
title  to  remain  in  the  liusband.  In  order  that  It 


leiied  upon  bis  boDor,  and  has  been  deceived. 
But  those  facts,  howerer  strongly  they  appeal 
U7  tl.8. 


to  our  sympathy,  cannot  Jnttlfy  the  court  in 
flndfng,  upon  the  meager  evldenoe  in  this 
cause,  that  there  was  an  offnement  upon  bli 
part.  In  conslderatloo  of  marriage  to  settle 
upon  her  either  the  property  in  Portland,  or 
tlie  property  purchased  with  the  prooeeda  of 
its  sale. 
There  Is  aootbor  serious  obstacle  hi  the  wi^ 


It  was  not,  there  Is  no  ground.  Id  any  view  of 
the  case,  upon  which  a  ta^ut  could  be  fastened 
iipon  that  lot  for  the  benefit  of  the  ^>pellant. 


Id  Tiew  of  what  has  been  aald  it  is 
lary  to  ooDslder  the  question,  so  fully  discnssed 
by  counsel,  and  so  elaborately  examined  in  thv 
adjudged  cases,  as  to  whether  mairlage  itself, 
standing  alone,  can  be  deemed  part  perform- 
ance of  an  agreement  as  lo  Unas,  which  oth- 
erwise oould  not  be  enforced  wtlb  due  regard 
to  the  letter  and  spirit  of  the  Statute  of  Frauds. 

Upon  Oie  whole  case,  we  feel  bound  to  bold 
that  the  appellant  has  not  established  suffldrait 
grounds  for  the nUaf  asked, and Oudtprtt  muit 
Mqfinud. 
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FOLLOWING  AJKE  MEMORAJSTOA 
ALL  CASES  DISPOSED  OF  AT  OCTOBER  TERM,  1887, 


VirBOUT   OPINIONS,    AMD   NOT   KLSHVHNBS   OB   < 


Liu,  to  oonpel  Uw 
be  Jndsmint  whloh 


tliat  Um  petitloneni  o 

Gouit  ut  AcHoii  in  i«[deTin  agiiiiat  Benjamin 
F.  Do^  if  of.,  for  tbenoareiT  of  certain  gpodt 
tandalentlj  ptmhand  1>r  defendanto  of  the 
plalotUb;  that  Iba  vahte  of  the  goods  wu 
IOSII.88,  and  Ihat  the  amount  actually  In  dla- 
pnteinaald  action  did  not  ezcofd,  exctodveof 
Intereet  and  coata,  f2,000;  that  laid  suit  waa 
commenced  before  Uie  pToinnla;atlDn  of  the  Act 
ol  March  8, 18P7,  faumulDg  the  limit  of  Juiii- 
dicdoD  of  the  dicolt  couitB  to  99,000  and  with- 
out knowledge  of  such  Act;  that  d«f«Ddanta 
pleaded  the  general  inue  and  the  oauae  waa 
placed  upon  the  docket  tvt  trial  and,  it  having 
been  maoe  to  appear  to  the  oonrt  that  uie  amount 
In  dispute  in  sdd  canae  did  not  exceed  $9,000, 
nld  court  dismissed  said  cause  for  want  of  }u- 
ilsdlcHoD;  that  afterwards  said  court,  npon 
defendants'  motion,  made  an  order  reqninng 
said  pialntlfta  to  return  to  def  endaols  the  prop- 
erty seized  under  the  writ  of  reploTin  and  de- 
fendants tbereapon  having  waived  a  return  of 
tlte  property,  sud  court  thereupon  ordered  an 
asseasment  m.  damages  bv  a  Joty  for  the  value 
of  said  propern  tcrrapecUTe  of  plalatUb'  right 
or  ownership  tbeiein;  that  pl^tiffs  ot^eOed 
to  said  order  when  tvpUed  lot,  on  the  ground 
Utat  said  court  bad  no  authoiitj  to  make  the 
ecder,  the  cause  having  been  previously  dis- 
missed forwent  of  Jurisaictloo;  Uiat  afterwards 
(be  idalntiSs  moved  said  court  to  vacate  \ 
order  00  the  grounds  that  the  court  had  n<: 
rlsdicdon  in  said  cause  and  had  dismissed  .__ 
cause  fM  want  trf  JurisdlcUoa,  and  bad  no  power 
So  make  tlie  order,  and  that  the  court  proposed 
to  assess  tlie  damagea  without  allowing  plaini- 
iltk  to  show  that  ddendanis  are  not  the  owoen 
of  and  have  no  Interest  in  said  property  and 
werenotdanaged  Iqr  Its  seizure;  that  the  plaint- 
iS»  had  the  right  to  retake  the  proper^  on  ac- 
count of  tlie  mndnlent  purchase  tliereof  and 
that,  on  the  dismissal  of  the  suit  for  want  of 
fnrisdlction,  defendanis  were  not  entitled  to  a 
jadgment  beyond  their  actual  right  nt  intereet 
127  D.S.        0.  a.  Boos  88. 


In  the  property,  and  that  the  court  denied 
plaintHfs'  right  to  ibow  that  defeadanta  wen 
not  the  owners  of  the  property  and  had  no  In- 
terest therein.  The  prayer  of  the  petition  was 
for  a  mandamus  requirug  the  dicnlt  court  to 
""  'ridesaid  order  lorarehiroof  the  property 
I  assessment  of  its  value,  and  that  a  wrU 
of  prohibition  be  issued  restraiolDg  said  drcuil 
court  from  fmtber  jnoceedlDgsin  the  suit. 

Mt.  Lni  T.  QHMn,  for  petitiooers: 

The  amount  in  dlspnte  did  not  exceed  (9,0011. 
The  dtcuit  court  therefore  had  no  ]urisdtc^i» 
of  the  lulL 

Act  March  8, 1887;  U.  B.  Bev.  Stat,  g  «39  e. 

The  court,  having  dlsmlBsed  the  cause  for 
want  of  Juiisdlctioa  oould  oot  retain  Jurisdic- 
tion, for  the  purpose  of  sssesaioK  the  value  ol 
the  property  and  rendering  a  Ju^ment  fra-  its 
value  and  usuing  process  to  collect  il.  The 
court  not  haviug  possession  of  the  property 
oootd  not  Older  it  to  be  returned. 

Part^  T.  OsMiM  (Xmtit  Jvdgt,  89  Uioh. 
542:  Hm^rtg  v.  Bagn.  46  Mich.  666. 

The  stetntea  of  Michigan  cannot  confer  Ju- 
risdiction upon  the  oonrts  of  the  United  8latt& 
The  statute  of  the  United  Btatea  adiqrts  the  pro- 
cedure of  the  respeodve  States  oaij  when  them 
la  Jurisdiction  In  the  court. 

Gnu  T.  Dtan,  186  Mass.  198:  Jordan  v.  Dtn- 
»a,  7  Met  6W;  JMvn  ▼■  FkOUpt,  97  Fed.  Bap. 
481;  Oioptt  f.  Smt  Batm  Bttamboat  Oo.  18  Id. 
B88;  Mm/or  v.  Cooper,  6  Wall.  iiSO;  BuraAamY. 

miere  there  is  no  Jurisdiction  in  the  court 
to  determine  the  UHgatfaMi.  the  cause  must  be 
dismissed  and  the  court  mu  render  no  Jndg- 


Maa'OoBtpang  Y.'FmiMde$,vi  l^all.'lSfr- 
186,  will  not  be  found  to  support  the  order. 

TTDder  tbeprovislonsof  the  Michigan  statute 
(How.  Stat.  8  B8B9)  no  suit  la  mainlunable  upon 
the  replevin  tond  untQ  the  writ  of  execuUoo 
ismted  in  tamt  of  the  defendant  shaU  be  n- 
turned  onsatUM  in  whole  or  In  part. 

wmoHu  V.  FoA  9  Mioh.  icO^uaips  T. 

Wattriaim.  40  Ut^STtL 

Defendants  an  tiot  entlUed  ondcr  the  MldiL 
gan  statute  and  decUons,  to  a  Judgment  for  a 
return  of  the  pcuperty,  (v  for  Its  viloe,  unless 
tbev  an  the  ownen  m  that  fvoporty ,  or  have 
an  intereat  in  IL 

If  the  court  is  allowed  to  entertain  Jnrisdto- 
Ikm  10  assess  damsgea,  then,  at  the  aame  tlia^ 
it  would  seem  cmfy  eqnitaue  to  pemlt  the 
plalntUh  toahowthat  ttie  driendants  have  «ott> 
'"-  sustained  no  damages. 

V.  TlvbrTw  mOL  64:   WMtr  r. 
Mich.  8Mi  Hidt.  BtaL  71,  j^  67H. 
ttl    . 


Uysusta 
Oartim 
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«7B9;  How.  Stat. »  8H2-8U7:  Softt  y.  BeoU.  BO 
10cb.«Ta. 

A  mandamtu  and  Um  writ  (tf  jvohfbldon 
Aould  iMue. 

MeLem  v.  HVm  CVnwA  •'irV.  13  Uloh. 
BS7. 

JA>.  JuttfM  Klllar  amumiMd  tlM  dedUon 
of  tlM  court  M  fcrilowi; 

A  petltton  on  Uio  put  of  H.  8.  Bnrdott  ud 
ot]i«n,  mUdk  for  ■  inuidkinua  acaliut  tbe 
Jndlte  of  Oie  CSrcuit  Court  of  tbe  Dnlted  States 
for  the  Eutem  Dittiict  of  Uiohiftan,  bu  ^eea 
preaeDtc-d  to  ni.  Tlw  caae  ariaw  out  of  an  ao- 
tioD  of  repkrln  In  which  the  drcult  court  d»- 
ddedthatUbadDoluriBdIctton,  AproceediDg 
waa  then  had  to  get  damara  for  the  taUng  at 
tbe  gooda  In  lepteTin,  which  the  conrt  enter 
talned  and  rendered  Jndgmeot  for  tbe  damagee. 
Hie  amount  iDCOotroTer^^latoo  unall  to  come 
to  thli  court  bj  writ  of  error,  and  weare  aaked 
Iv  the  writ  of  mandamus  to  direct  the  iadKecd 
thai  conrt  to  eet  aride  tbe  Judgment  wnkui  he 
rendered.  Whether  there  was  error  In  that 
matter  or  not,  wc  do  not  tblnk  that  we  ban 
anj  power  I17  writ  of  mandamus  to  compel  the 
Judge  of  thftt  court  to  leverae  his  own  Judg- 


Lsitkksdobfkb's 
Attatlimtntfor  eotU. 

nam  aoart  mar.  and  ■boold.  aa  aiaL—  , 

mo  bars  ioterv«nad  Is  a  oanae  as  grantees  of  a 
pai^,  and  who  haTSXlvao  bondalopar  thaMMa, 
aaforoetbepanncnSof  saobanetsacMMtmobiD* 
mTWfiaandttatrauiettea.  byattachn  '  "' 
out  wmitUM  tbe  pay—  in  toe  bonds 


DeefOtd 


MafLt,lS8$. 


[Ho. 
atOmttltdJpratS,  1888. 


.  __  aMuaeandlud 

given  bond*  for  costs.    MoUoa  granted. 

llils  motion  Is  made  In  the  case  of  Dowtu, 
Exeraitor  of  WUllam  Oraig,  Deceased,  t.  Bub- 
lord,  AdmintstmUw  of  Thomas  Ldtenadorfer, 
Deceased,  decided  at  Ibe  prment  term  and  re- 
ported at  mm  114  onfa. 

Leann  8.  Klngand  Thomas  J.  Allen,  br  or- 
der of  tbls  court  made  IStb  Januarr,  ISM, 
were  permitted  to  be  beaid  lo  said  caase,  as 
"peraons  who  claimed  to  have  acquired  title  lo 
QwpiemiseB  In  dispute,  or  to  some  part  there- 
of, from  or  through  the  appellee,  since  said 
•lut  was  began,"  Ml  condition  that  each  abould 


Ale  a  stipuutkiD  In  the  canae  wllta  security  to 

Uslactii»  of  tbe  cleric  to  par  all  coatsand 

expenses,  accruing  on  said  appeal  since  tbe  last 


tbesatislai 


term  of  tbe  court,  that  may  be  flnallr  adjudged 
against  tbe  appellee,  Indndlng  the  cost  of 
printing  tbe  record  and  cleiVsTees  tor  supei- 
Tislng.  Bald  King  and  aald  Allen  each  filed 
such  sHpuIatloii  wTtb  bonds,  w  butntments  of 


Catcher  Term  of  1 

priDting  the  record 

pervislng,  which  coals,  amounting  to  tl.llS.OS 

as  taxed  by  said  clerk,  and  for  tbe  payment  of 

8>2 


ig  and  tb 

Jointly  and  legally  Douod,  are  due  and 
Id,  althongli  duly  taxed;  of  all  of  which 
fflog  and  said   Allen   had   notice,  but 


wblch  said  Allen  and  E3ng  and  their 
were  Jointly  and 

said  ^i 

neither  ol __ 

parttbeieof,  or  filed  with  said  desk  any  n 
why  they  should  not  so  do, 

Wberefore  the  sppeDlant  mores  (be  court 
here  to  estreat  said  tnstmments  of  security  for 
s^  ooets,  and  order  judgment  lo  be  entered 
thereon  as  taxed  bj  sstd  clerk,  sod  proper  pn> 
nt  to  Iseue  a^^lnst  all  ssld  per 


Jfasm.  Ba^.  F.  Butltr  and  0.  D.  BttrrM 
fortbemottoa. 

Mr,  (Karlm  W.  Emwr  for  Thomas  J.  Allen 
In  opposition: 

Tbel«gsIreI«tloD  of  Elog  and  AUen  to  tbe 
motioner,Biid  tbelrlMial  rdation  tntarm,  bone 
of  suretyship.  The&strumeuts  of  suh^ahip 
ars  several  and  Indntendent.  The  obligors  are 
llu  the  ssmepoalaon. 

DteriBf  v.  mneMiM,  8  Bos.ft  Pul.  378. 

Ths  cndftor  who  can  call  upon  all  shall  not 
be  at  liberty  (o  flz  one  with  the  payment  ol 
the  whole  debt. 

Qrajithem  v.  SaiiAvme.  14  Tea.  IBS;  Wktt- 
ing  T.  BaHee,  L.  R.  10  Eq.  S3S,  L.  a  «.  Oh. 
841;  MeDimald  v.  Magruder,  8  Pet.  478; 
t^HUpi  T.  Pretten,  0  How.  918. 

Upon  tbls  prindple  the  recent  deddons  seem 
to  be  based. 

Aoflmnr  T.  Bwan,  111  U.  8.  879;  BaneoA  t. 
BoOrook.  118Id.238:  ITnAmniwt  01.7.  JZK- 
noff  Miami  Co.  XIT  Id.  484-481;  Ptper  m.  Fbr 
Ogee,  IIB  Id.  MS.  In  all  these  cases  the  cosM 
were  divided. 

Equality  Is  equi?;  and  ooata,  both  at  law 
and  In  equity,  are  entirely  discretionary. 

Sterp  r,  Utittffttm,  18  Pet.  SS9. 

An  attorney  who  puichases  property  of  his 
dlent  pmdentt  Ule  cannot  be  a  bonafiOt  par 
chaser. 

Oay  r.  ParvarL  108  U.  &.  879;  ««*t«i  ▼. 
Cord,  11  How.  940;  Hoffm.  B4th  Role  of  Pro- 
fesaloaal  Deportment,  Ooone  of  Legal  Study, 
Vol,  2,  p.  7W,  where  the  distinction  between 
such  saka  and  conUngeat  fees  la  fully  slated, 

Mr.  JiuUee  Miller  delivered  tbe  following 
decision: 

An  application  was  made  In  this  ease  last 
Hooday,  for  a  compulson  procees  .aEaiiiBt  Mrs. 
Leann  S.  King  and  Thomas  J.  Allen,  and 
sureties,  who  dgUed  two  bonds  for  ooeu  in  this 

The  drcnmstaucea  of  the  case  are  about 
these:  Crelg  and  Ldtenadorter  had  been  liti 
gating  for  an  Immense  tract  of  land  in  Colora- 
do, and  tbe  case  had  come  here  by  appeal  H 
beh^f  of  Cralg  against  tbe  Judgment  of  uie 
dtcuit  court.  Shortly  after  it  got  bcrc,  Craig 
made  an  arrangement  with  Lettensdorfer,  or 
with  his  executor  rtor  he  died  during  tbe  pn> 
greas  of  this  long  litigation)  by  which  the  case 
was  to  be  closed  up  by  a  consent  decree  In 
favor  of  Craig,  or  Us  representatives.  He  pr»: 
aenlad  that  agreement  to  U>la  court,  aad  aakeil 
to  hare  It  auTtvced.  At  that  time  Hn.  King 
and  Hr.  Allen  Inteiposed  by  tbdr  cmnsd,  and 
protested  agalnat  thla  dismissal,  saying  that 
they  bad  bought  Leitensdoifef'sdafaB,  oc  parts 
183  D.  8. 


1887. 


HaMORANDnn  Caies. 


ITTl.  of  it,  before  be  bad  nude  this  amogement,  and 
U>  enforce  it  would  prejadlce  tbetn.  That  mo- 
tloii  wu  beard  In  tbla  oourt  Iod^  eDOugh  to 
have  KtUed  a  commoD  cms.  The  court  «dd 
to  tbeaa  partlea,  If  eacb  of  fou  will  enter  into 
bonds  to  pn  all  coaU  fioin  tbis  time  forward 
to  be  adjndged  Bg^ut  yon,  or  tbe  appellee, 
Ton  aball  be  permitted  to  interrvne  and  be 
board.  Tbey  was  heard,  and  tbqr  made  all 
the  defense  tbat  wu  made  against  Craig's 
dalm.  lo  October  last  tbis  oourt  decided  Um 
case  In  bvor  of  Oralg,  and  against  Leliensdor- 
fer^  represeotatiTM.  Tbe  coeta  wem  taxed  bf 
tbe  clerk,  and  these  partial  have  neElccted  lo 
pajtbem.    Weareca  opinion  tbattW  must 

Etbem,andweareofo(dnlon  tbat  this  court 
powOT,  and  It  it  its  doty,  to  enforce  tbe 
payment  wltboat  nmllting  tbe  payee*  la  tbeee 
bonda  to  another  rah  In  some  other  court. 
We,  tberefore,  make  an  order  that  an  attacb- 
menliamie  agunat  Hn.  King  and  her  suretiea, 
and  Hr.  Alkn  and  bii  rareties,  to  compel  p^> 
ment  of  tbe  amount  of  tbe  taied  cents,  nnles 
tbey  do  pay  It  before  the  last  day  of  tbis  term. 

This  Is  a  new  qoestion,  aad  a  more  elaboreto 
opinion  mar  be  mbmltled  before  tbeendof  tbe 
term,  bnt  uds  order  Is  made  now  because  the 
partiea  onriit  to  have  an  opportunity  lo  pay, 
aitd  we  mAe  tbe  order  now  tbat  thay  pay  the 
ooata,  and  that  a  writ  of  attachment  issue  If 
tbey  do  not  pay  before  tbe  end  of  this  term. 

It  la  proper  to  observe  tbat  if  the  money  la 
not  paid  tho  writ  of  attacbment  wiU  be  retum- 
able  to  tbe  next  i«rm  of  the  court 


OLaBSRoa  P.  Hinrr  %  Salub  8.  Buox- 


JfMtoi  to  reitMiU  eatm. 


no  evldODOe  ot  lurls- 
—  bolus  mads  to  le- 
>^  uBdanta  as  to 
haTtnr  bad  op- 


Talae,  and  the  omwUta  par^  not  haTliia  bi 
partiuiltrto  proimoe  eixuitaraaidaviia,ui* 
ortata  m  maUonocintlnued  until  tbe  next 


[No.  1W.1 
i  Apra  M,  IS$8.    DUmimd  AprUB. 

Uaa.    Mcttotk  to  rtirulata,  AprO  U,  18$S. 

Motion  omtna  Mutimied  AprU  »,  1»88. 

A.ppeal  from  the  Dlatiict  Oourt  of  tbe  United 
Slates  for  tbe  Eastern  District  of  Arinasai. 

Mr.  J.  B.  BMtkett,  forappeUant. 

Sq  counsel  appearing  lot  appellees. 

Mr,  Jii^iet  HUIsr  announced  tbe  deddon: 
After  an  ezamlnatiia  of  tbe  record  In  tbis 
«n,  wbfcb  waa  submitted  on  printed  argu- 
DientB,  we  ban  not  been  able  to  Oitd  any  eri- 
dvic*  of  tbe  Taiuo  <rf  tbe  land  In  coolroTeray, 
wbicb  Is  tbe  mbject  of  this  suit.  It  Is  there- 
fore, AraiiiMd/or  tMnl  ^Jwii^etion. 


Mr.  J.  B.  i 


I,  in  snpport  of  tbe  motion 


nada  fiw  following  pji^ts: 

Intbeoase<tfthera<iftwfv&«fa.  a.S.<h.Y. 
Ramst]/,  2S  WalL  SS),  tbe  cooit  from  the  con- 
duet  M  tbe  partlea,  the  noOTd  being  loat  and 
only  ImneTteodT  suppHed,  presumed  the  facts 


The  case  fa  dted  and  approred  In  Bridoei  r. 
Sparrp,  9S  U.  S.  401,  where  the  facts  dA  not  ' 
appear,  but  the  record  not  being  oom[delc,  the 
court  presumed  that  tbe  facts  had  been,  made  to 
appear, 

A..i7>in.  In  Bebertton  r.  Oeaie,  97  TJ.  8.  646, 
tbis  court  remanded  a  cause,  with  leave  to  the 
plaintiff  to  amend,  so  as  to  show  tbe  Jutisdio- 


d  in  Son  v.  Prtitou,  111 


Bonal  fads. 
'  Tbis  last  case  la  d 

u.  s.  aes. 

Tbat  CBU  cites  iforgan  t.  Gap,  19  Wall.  81 
(86  V.  8,)  as  the  precedent  for  thu  remand  with 
leave  to  amend.  Tbis  case  waa,  however,  pre- 
ceded  by  Ex  parte  Braditreet,  7  Pet  647,  and 
In  tbialitat  named  caM  tbe  right  of  the  party  to 
^ve  evidence  here  la  espietuy  reoognlzea  by 
the  court 

The  court  will  not  anil  Itaelf  of  any  audi 
defect  or  omls^n  to  tbe  neiudioe  of  jusdoe. 

In  the  cases  of  FeU*  v.  Wimnt  and  Mnton 
T.  WUkiru,  118  U.  8.  280  and  228  tbe  court 
deny  the  motion  on  the  gronnd  of  delay.  But 
here  we  have  come  on  uSe  second  motion  day 
after  dismisMl.  A  case  will  be  postponed  U> 
give  opportunity  to  file  alBdavlta. 

7^  OrtKe  Qirdler,  6  WaU.  441. 

No  appearaoce  For  appelleea, 

Mr.  JuiUet  Miller  annotmoed  the  dedslon 
aa  follows: 

This  case  was  dismissed  by  the  court  on  Apri) 
9, 1888,  becsnse  there  was  noevldeiice  of  there 
being  a  suffldeot  amount  In  controversy  to  gin 
this  court  Jurisdiction.  A  motion  la  now  mde 
to  reinstate  It,  and  affidavits  submitted  on  tbe 
part  of  tbe  kp[)ellant  intended  to  show  that  tbe 


value  of  the  land  In  controversy  la  civer  96,00IX 
Although  notice  was  given  to  toe  opiiorite  party 
by  telegraph,  there  boa  been  no  snfflolent  (^ 


poituniiy  or  time  for  Uiem  to  produce  counter 
nfBdavits,  nor  are  we  entirely  nllafled  wltb  tbe  ' 
■ufficieasy  ot  ihoae  produced  by  tbe  appellant 
This  motion  to  reinstate  tbe  case  Is,  therefore, 
continued  until  the  next  term  of  the  court,  wlUi 
lean  for  either  por^  to  file  additional  affida- 
vits on  the  Bubjeoti, 


BtrvUe^eilaHoit. 


rao,  S6.! 

BubmitUd  April  i.  18B8.    Datdkl  AprQ  10. 
1888. 
In  error  to  (be  Supreme  Court  of  tbe  Terri- 
Xars  of  New  Mexico.    Motion  to  dismlm  on 
ground  tbat  cttaiion  was  not  served  tbtrtv  dan 
beforatbe  return  day  of  the  writ    Jfonm  «• 
nitd. 
Mr.  J.  0.  Zadtrv  for  the  motion: 
The  dtatlon  Id  tbis  case  was  made  rettinabla 
on  tbe  second  Monday  lu  October,  1S8S.    Ser- 
vice was  bad  on  the  attorneys  for  Orabtree  on 
September  16, 1B8B.    Tbe  time  Interveolnc  be- 
tweoi  the  date  of  service  and  tbe  return  oi  the 
dtatlon  waa  IcM  (ban  tblr^dan>  and  tbe  notloe 
to  the  defendant  In  enm,  (Aabtrea,  was  not 
sufOdent    n.aStatgSW. 


.Goc^e 


SoFBxm  OouxT  or  nn  TThitbd  BUTn. 


Mr.  0.  D.  Barrett,  to  opposition: 
Tbe  fads  stated  in  Ibe  motion  ihow  that 
platDtiflB  fa  ami  bave  fully  complied  tritb  tbs 
flftb  section  of  the  elgbth  rule  of  this  court, 
which  slDiplf  piovldea  that  the  dtalion  ba 
served  befoie  the  ratom  iay  of  the  writ.  It 
waaaoaerTed, 

Mr.  JniHet  BUIler  Btmouneed  the  decUon 
u  [oltowa: 

Tbli  Is  a  motion  to  dlamlas,  the  Kronad  for 
which  is  that  t^e  dtaltoD  was  servea  aod  made 
returnable  less  tbaa  thirty  days  after  the  writ 
wa§  granted.  We  do  not  think  that  is  a  tnffl- 
deot  ground  to  dismiss  tbe  wilt  of  error, what- 
ever ma^  be  the  ground  tot  nUoL 


Alfrrd  Uarokamd,  Ptff.  in  Brr.,  a. 


MotUMtodimtitt. 

Where,  Id  an  aotjou  In  the  U.  B.  Olroiilt  Ctnirt  In 
Ltmlaiaiia,  BffalDBt  •  wUe  uid  berhuabaiid,  upon 
Dot«e  nude  bv  her,  a  JudgmeM  was  rendered 
uBiDit  thepUlatiS.  wbotbereuponaued  out  awrlt 
^  error  to  this  ooun,  to  whl<di  writ  the  wT' -'- - 


him  here  to  aid  his  wits  in  t&e  writ 
tode- 


Error  to  theClrcultCourtof  the  United  Statea 
tor  tbe  Eastern  District  of  Louisiana.  Motion 
to  dismiss.    Denied. 

Alfred  Marchand,  plaintiff  In  error  here, 
brougbt  an  actionat  I^w  ngalnst  the  defendant, 
Josephine  A.  Llvandals,  and  her  husband, 
■  Charles  Lofltte,  declaring  upon  certain  uotetf 
al1eged%>  have  been  executed  by  Hra.  Lafitte, 
with  the  authority  and  consent  of  bet  husband. 
The  husband  wBi  an  absolutely  Decessa^pamy 
to  this  suit,  under  article  118  of  tbe  Code  of 
Practice  of  Louisiana.  ATerdictandJudgment 
was  rendered  against  tbe  plafntUf,  who  atied 
out  a  writ  of  error  to  tbls  court  to  which  writ 
the  wife  alone  is  made  a  party.  Bbe  akme  la 
named  in  tbe  writ  as  tbe  party  defendant.  She 
alone  was  dted  In  enor,  and  she  alone  la  named 
In  tbe  bond  given  to  perfect  the  writ  of  error. 

The  preaeut  motloii  was  heretofore  made  In 
this  cause  to  dismiss  the  writ  of  error  herein 
contained:  but  ss  therecordwasnol  tbenprlnt- 
ed.  this  court  denied  tbe  same,  with  leave  to 
the  mover  lo  renew  It  After  this  order  was 
entered  by  this  court^  tbe  plaintiff  in  error  ap- 
peared in  the  United  Stales  Circuit  Court  for 
Ihe  Eastern  District  of  Louisiana  and  presented 
to  that  court  a  petition  aakine  leave  to  dte 
Cliarlea  Lafitte,  the  husband  of  tbe  defendant 
This  petition  was  ex  parte  and  without  any 
notice  to  opiMBlte  counsel. 

Tbe  citatfoD  in  error  was  issued  direct  to 
Charlies  Lafitte.  was  served  upon  him,  and  the 
plnintiff  in  error  has  brought  a  copy  of  that 
peiitioD  and  citation  andfll^same  in  this  court, 
asldng  leave  to  make  the  aaine  a  part  of  tbe 
record  herein,  which  motion  the  court  did  not 

Mem-$.  Edgar  H.   Fbrrar  and   Ern«it  B. 

tni 


ErvttieAnitt,  for  defendant  In  emr  In  favor  of 
motion: 

It  was  Joat  a*  necessary  to  make  tho  hoaband 
a  vtiW  defendant  to  the  writ  of  error  as  it  was 
to  make  him  a  parly  defendant  on  tbe  original 

coid. 

LanMie  v.  Beed.t  Ia.  IIS;  WeBt  v.  ftoM.  10  Id. 
Ml:  Laurmee  T.  Burrtt,  12 La.  Ann.  848. 

Tbedtatlonaf  the  husband  under  the  cli> 
cnmstancea  mentioned  in  the  above  statement 
cannot  avail  the  pMntiff  In  error. 

jr«s»ri.  0.  W.  mrnor  B,nAW.  8.  Butedki,  tot 
plaintiff  In  error  In  0K>03iti(m: 

The  notes  being  duly  executed  In  cooformlW 
to  the  Louisiana  Statute  are  bludine  on  the  wife 
and  have  the  same  effect  as  If  ma^  by  a  "feeu 
tote." 

Rev.  Btat.  La.  1870,  p.  481,  gS  MSS,  US8, 
S4S4;  La.  Code  of  1B70,  arts.  1S6,  127,  128. 

This  statute  governs  the  case.  It  conetltutea 
tbe  married  woman  a  feme  tele. 

The  husband's  anUioriEatlon  to  his  wife  to  do- 
fend  was  absolutely  needlees. 

SteiBortt.  Boj/le,  28  La.  Ann.  88. 

The  fault  is  not  fatal. 

B.  S.  U.  8.  lOOSi  ffuffiMv.  Hmn,  118  XJ. 
B.  US,  and  cases  there  dted. 

The  husband  Is  not  made  a  par^  to  this 
motion. 

Faina  r.  Bier,  87  La.  Ann.  831. 

Mr.  Jvitiee  Mlll«r  annonaced  the  follow- 
ing decisioo: 

A  motion  is  made  todlsmiss  this  cause  becaoia 
Charles  Lafitte,  tbe  husband  of  the  defendant 
In  error,  Is  not  named  In  the  writ  of  error,  asa 
pariy  to  the  proceedings.  The  judsment  was 
in  favor  of  his  wife  Josephine,  and  be  was  a 
party  authorizing  her  In  theault  below,  accord- 
ing to  the  forms  of  the  Louisiana  law,  which 
require  that  the  husband  must  he  Joined  with 
the  vrife  whm  she  sues,  whether  he  huu  any  in- 
terest or  not;  end  tbe  plaintiff  in  error  haa 
served  adtatlononLadtte,  althouf))  he  was  not 
named  in  the  writ  of  error.  It  bu^  he  doubt- 
ful whether  Lafltte  Is  a  necessary  party  In  this 

1,  sednff  he  was  not  a  party  to  the  ludg- 

L    If  ror  conformity's  sake  be  ouent  to 

have  been  brought  here  to  aid  his  wife  u  the 
writ  of  error,  thedtation  tohimissuffldentfor 
thatpurpoae. 

Tm  DvM«n  to  dteniM  Ae  eateit  merrvled. 


WsarBBx  Am  Lim  Comrrsircnox  Co., 
IVff.  in  Err.,  e.  Wiijuh  A.  HoOiL- 
Lia  t<  ai.,  Befle.  in  Err. 

Writ  tferrvr — uA«n  not  ttipertedaat, 

L  Awrttof  arorwhlohlinotsuedoQtnoi'anTeil 
vlthin  ilztr  dafs  after  the  rendidon  of  the  Judg- 
nent.  whloli  la  the  mbjeot  of  the  writ,  doea  not 
>perBte  «■  asupersedaoK 

%  Wberaa  wrltotei 


dedarlng  that  the  writ  doea  not  operate 

_.  jneoessatyorproper.   It  la  a  matter  ol 

law  whether  It  opentaa  aa  a  aupersedeaa. 

(No.  ia8s.n 

SubTnittedAprag.iSSB.  Bedded AprO IS,  1SS$. 

to  tbe  Circuit  Court  of  the  United 

Statea  for  tbe  Northern  District  of  Dlinoin 

Motion  to  vacate  auperaedeas  or  for  an  order 

123  U.  S. 


Umuokaxsux  CAsn. 


iff,  John  8.  Oo^tr,  for  the  motion: 
The  MTTioe  of  k  vrlt  of  error  or  the  perfeo- 
Uon  of  an  appeal  within  rii^  da;a  aner  tbe 
renderloK  ot  tbe  JudKoient  or  decree  Is  an  In- 
ilaponsable  prereqnidte  lo  a  aupenedeaa. 


oothlng  tn  the  motioD  of  thedBfendantlnerror 
tliat  the  court  can  act  upon. 

TVvnum  ▼.  BooA,  •  Blia.  4M;  Ooddard  t. 
Ordwv.  M  n.  B.  OTS. 

Mr.  JutUei  ^^tw^r"  announced  the  dedaloD, 
aifoHowi: 

This  la  a  motion  lo  ruate  what  Is  called  a 
■ii|iiiiHiili—  The  papers  ihov  that  the  writ 
waa  ndtber  ned  out  nor  Krred  within  rixtv 
days  ■tter  tbe  rendlUoo  of  the  Judgment  which 
la  tbe  aub}ect  of  the  writ  of  enor.  It  follows 
M  a  matter  of  ooune  that  the  writ  cannot  ope- 
rate at  a  aapenedeaa,  and  we  know  of  no  mo- 
Uoa  that  l«  necMtary  w  proper  In  thia  court  on 
thatanbjeot  Write  of  lupeiaedeasdo  not  lamie, 
iinlraa  it  m^  become  neceaaai7  from  some  pe- 
culiar cbcamatancee.  "nke  statute  declares  that, 
when,  wltblnrixtjr  da^B,  the  pl^tlS  sues  out 
his  writ  of  wnr,  flies  it  with  the  clerk  of  the 
proper  courts  and  Iben  eiTea  a  bond,  within  a 
certain  time  mentloiiedSy  the  atatnte,  that  the 
bmd,  if  apiooTed  for  that  parooMbr  the  Judge 
who  grants  the  dtation  and  Ibe  writ  (d  error, 
sball  operate  as  a  sapefsedeaa.  It  is  a  matter 
of  law  whether  It  operates  aa  a  aupersedeas. 

Iliere  la  do  evidence  here  of  any  proceeding 
to  collect  adebtwhlcb  bas  been  disregarded. 
At  aD  eventi  Uteie  is  DO  occaalon  for  a  superse- 
deas.    Humothniidmdad. 


Appeal  from  0.  Ot.  of  U.  S.  f or  DIst.  of  Colo- 
rado. 

AprO  ao,  1888.  On  consideration  of  the 
uonon  tea  an  attachment  against  Leann  8. 
King,  as  prindpal,  and  Charles  F.  K.  Haj- 
wara  and  Andrew  D.  WUaon,  aa  sureties,  and 
Thomas  J.  Allen,  aa  priuchMl,  and  Jdm  N. 
Smith  and  Charles  B.  Lockridge,  as  enreiiea, 
on  two  certain  bonds  ghen  for  costs  In  this 
court  in  tU>  caase^  and  of  the  arguments  of 
«oimsel  thereupon  had  as  well  in  support  of  as 
nninat  the  same.  It  is  now  here  oraered  bf 
ue  court  that  the  peraons  above  named  pa; 
the  tnxed  coats  In  Ibis  cense  which  have  ao- 
«raed  rinoe  said  bonda  were  approred,  amonnt- 
Ing  to  the  nun  of  $1,106.69,  on  or  before  the 
l&i  da;  of  Hay,  1888;  and  unless  this  aom  is 
•o  paid,  a  writ  of  attaidunent  wainstthemwUl 
(ssue  retamable  on  the  first  day  of  the  next 
termitf  this  court. 

Bx  FUrtK  In  tbe  Matter  of  Albert  Orabt, 
PtUtioner.    [No.  2,  Orig.] 

PetittoD  for  a  writ  of  tnandamiu. 

Matn.  B.  F.  Bailer,  8.   8.  BmMe,  William 
Zaiarmet  and  B.  W.  Blair,  tat  the  petitioner. 
No  one  oppostng. 
t27  V.  8. 


OoBDOH  HoEat  tt  ol.  Trustees,  etc.  s.  Kiv 
mumd  M.  Btowb  «t  at.    [No.  9.] 

Appeal  from  a  CL  of  U.  &  for  DIst.  of 

lass. 

Mr.  lBta»  Mtrwin,  for  appellants.  Mr.  J, 
B.  Maynadier,  tot  appellees. 

Oct.  IS,  1887.    Dismissed  as  per  sUpulation. 


In  error  to  Supreme  Ct.  of  Uontana. 

J(r.  S.  W.  Jbole.  for  plalntlfb  lit  error.  No 
counsel  for  defendant  in  error. 

Oct.  18,  1887.  Dismissed  with  coats  pursu- 
ant to  tbe  19th  Rule. 

Kasb&b  Pacific  R.  Co.  a.  Bbhjaion  W. 
Lewis,  Jr.    [No.  14.] 

Appeal  from  C.  Ot.  of  U.  6.  for  DIst  ot 
Kan. 

Memrt.  Samvd  Bheaaiarger,  J.  P,  U»h»r, 
John  F.  DiOtm,  and  J.  M.  mlaon,  for  appet 
lant.     No  ooaneel  appeared  for  tbe  appellee. 

Nov.  8, 1887.  Bubmissioo  of  this  cause  set 
aside  and  appeal  dismissed  with  coals,  on  ap- 
pellant^  motion. 

BaLTIK ORB  AMVpOTOlIAO  R.  R.Co.  B.DlSTBIOZ      [TSV] 

ot  GoLUUBU.    [No.  86.] 
In  error  to  Supreme  Ct  of  Diat  of  C6L 
Mr.  HmryE.  Davit,  for  defendant  in  errw. 

Mr.  Enoch  Tottm,  for  plaintiff  in  error. 
Oct.  te,  1887.    Dismissed  with  costs  for  fal^ 

ure  lo  file  the  transcript  of  tbe  record  during 

tbe  term  to  which  tbe  writ  of  error  was  telum- 

able. 

Jakbs  H.  EBHNEDTttol.,  sa  Count;  Comra. 

of  Nance  Couniv,  e.   Babtlet  Laub  sf  at, 

[No.  87.] 

Appeal  from  0.  Ct.  <rf  U.  S.  for  DIM.  ol 
Neb. 

Mturt.  A.  J.  PomMen,  J.  M.  Tkwtfon, 
and  John  F.  Dillon,  for  appellants.  No  ooun 
set  tor  appellees. 

Oct.  t6,  1887.  Dismissed  with  costs  on 
motion  of  appellants. 

Jambs  R.  BoaELL  v.  Natiokai.  Lafatkiti 
ABD  Bade  of  Coumebcb.    [No.  08.] 

In  error  to  C.  Ct.  of  U.  8.  for  E.  D.  of  Mo. 

Mr.  Vpton  M.  Tovng,  for  plainlUf  in  error, 
Mr.  J.  8.  MeKeighan,  for  defendant  in  errw. 

June  X7,  1387.  Dismissed  pursuant  to  tbe 
S8tbRule. 

Ukios  Pacific  R.  Co.  e.  C.  M.  Dtohk 
[No.  59.] 

In  error  to  Supreme  Ct.  of  Eon. 

Mr.  John  F.  Dillon,  lor  plaintiff  in  error. 
Jfr.  O.  M.  Dyche,  iapro.  per. 

Not.  8,  1887.  Judgment  rerersed  with  coals 
and  cause  remanded  wltb  instructions  to  re- 
vei-se  tiie  Judgment  of  the  District  Court  of 
Rile;  CountT,  Kansas,  as  per  stipulation,  on 
motion  ot  Jfr,  J.  M.  ffUam,  in  behalf  of  coun- 


Digilizcd  by  Google 


SoFaxu  CovBT  or  THs  Ubited  Bum. 


BtokT  Caujoioeb  e.  Clakk  B.  Batw. 

[No.  68.] 
In  ercOT  to  Sapnme  Ot.  of  Dakota. 
Mmn.  W.  K.  Mm»dg»l»aU  and  &  /.  VUb, 


plalntifl  In  error  to  move  vlthf  n  i 

tbe  dale  of  this  Judgment  for  the  restoiatlon  of 

ibto  csuae  to  tbe  docket 


Appeal  from  a  Ot  of  TJ.  S.  for  E.  D.  of  Ho. 

Jfr.  F^tdfHc  N.  Jvdtm,  lot  appellant, 
Ifotr*.  R.  M.  POlard  and  &  in  Taylor,  for 
appellee. 

Nov.  17,  1887. 
■Upalatlon. 


Dtamiaaed  with  coata  a>  pei 


Datid  R.  Gould  «.  Wiluui  A.  Spiomr  «  oL 

[No.  81.] 

Appeal  from  0.  Ct.  of  U.  S.  fori),  (rf  R.  I. 

Mr.  HoiM»_Wm.  Clarfo,  tor  appellant.  Mr. 

, __  JiMed  nil 

o  the  lOtb  Rule. 

William  B,  HERLun  rt  oJ.  b.  Joil  3.  P>b- 
Riiix.   [No.  ST.] 

Appeal  from  0.  Ct  of  U.  S.  for  8.  D.  of  111. 

».  Bebtrt  E.  WmaiAt.  for  appdUanli.  Jfr. 
MiteMl  J.  SmOtf,  Ita  appellee. 

Atio.  tt,  1887.  Diamused  punuaot  to  tbe 
aatb  Rule. 

Okaitd  BAnm  &  Ixd.  R.  R.  Oo.  •,  Oamnr 
Liu*.    [No.  88.] 

In  error  loO.  CLofU.  E.  forDUt.  of  Ind. 

Mr.  Thprna*  J.  O'A'im,  for  plain  IJO  In  error. 
Ho  one  oppoalng. 

Dte.  1,  iaS7.  Dlimtawd  with  ooala  bj  au- 
thority of  the  plaintiff  In  error. 

Hhuukh  R  Bai/tebb  etal.^.  Hbhbt  Loun 

BiaoHOFFSHSiK.    [No,  91.] 

j^^peal  from  O.  Ot  of  JJ,  B.  for  6.  D.  <tf 

Mtim.  O.  A.  Seuara  and  Oharit»  M.  Da- 
OMia,  for  appellantt.  Jfr.  Jetepk  B.  ChoaU, 
tor  appellee. 

Oat.  to,  1887.    Dlamfaaed  aa  per  adpnladon. 

Tbxai  &  St.  Loun  R.  Oo.  In  HnaoiTBi  and 
Abkabsab  v.  Olbtblabd  RoLLma  Hill  Oo. 
[No.  98.] 
In  error  to  0.  Ct  of  U.  a  for  £.  D.  of  Ha 
Meun.  John  P.  Etiit  and  B.  D.  Lm,  for  plain- 
tiff in  error,    Mr.  Hanry  HiUAeoek,  for  ddend- 
ant  In  error. 

Dm.  »,  1887.  DiimlaMd  with  coata  puHoant 
tolOtkRule.  J 

[7901  JtnB  Blibbt  (f  at.  e.  Dbttbd  Staih. 

pjo.  101.] 
In  error  to  0.  Ct  of  TT.  8.  for  W.  D.  oi  Pa. 
Jfr,  JMn  JC  Thampton,  tor  plalnlllfi  in  er- 


ror.     7%t  Altorntif-GiTural,  i 
DM.r.l8ar.    DlnniaaedpiinaantlOtbalOtb 


Bobirt  S.  An-JWnao*,  tor  appdlaiiia. 
Mr.  0.  M.  Smam.  tor  u>pdlea. 

Ji$^  11, 1887.     Dinniaed  pan 
SSthRuie. 


RoBBBT  K.  Dov  tt  ai.,  Truateea,  k  HaitPHia 


r.  JoKn  F.  JHUom  and  Wagtr  Smwnt, 
for  the  Railroad  Company,    Mr.  B.  M.  Bern. 
for  tbe  tnuteea. 
Dm.  is,  1887.    Dlamiaaed  aaper  atipnlation, 

Jaubi  W.  JBHxnre  ttal.v.  Abb  Abbob  Ao- 

BiouLXimAL  Oo.    [No.  188.] 

Appeal  from  0.  Ot  of  U.  B.  tor  B.  D.  of 

Mr.  Ohartm  F.  Bvrttm,  tat  appeUanta. 
Mtmn.  Bphraim  Bannirmani  Utomas  A,  Am- 
niitg,  for  appellee. 

Aug.  ta,  087.    ' 
aStfa  Rule. 


DiamiMed  pBnoaat  to  tba 


Lnnm  H.  Pbiob  •;  Loud  fl.  Hbtbbs  «t  oL, 

Truaten,  «t  at.    [No.  lU.] 
Appeal  from  Supreme  Ct  of  Utah. 
Mettr*.  John  P.  BiOon  and  Wagtr  Bteai/nt 
for  appellant    Mtmn.  Lgman  E.  Sam,  C.  W. 


Hbmpbib  a  LitTLB  Roox  R.  R.  Oa  <aa  reor- 

ganiied)  e.  Bobbbt  K.  Dowtt  al,  Truataen. 

[No.  ia«.] 

Appeal  from  0.  Ot  of  U.  8.  for  E.  D.  <d 
Ark. 

Mr.  U.  M.  Bot»,tai  sppelleea. 
Jan.  a,  1888.    Diamlaaed  with  coata  on  mo- 
tion of  Mr.  Wagtr  Swiftu,  tot  i^peUant 


QuT  C.  Gbakak  e.  Aabos  W.  G 

[No.  188.] 

In  error  to  0,  Ot  of  U,  B.  for  Diat  of  Haaa. 

Mr.  J.  B.  Bidtardtim,  for  plalntift  in  emH:. 

Jfr.  B.  B.  Boar,  for  defendant  In  error. 


QsosaB  Akobt  Babsbht  tt  at,  ^  Mama- 
OHuaati'TO  HospiTAi.  Lm  Ib&  Oo.  tt  at. 

[No.  181.] 
Appeal  bom  Q  Ot  ot  U.  8.  tor  Hat  of 


mv,n. 


Uhhoaakdum  Caskm 


Jfr.  &  M.  Ihnt  Jr.,  for  appatlanU.  Mtmrt. 
W.  O.  AumU  uid  0».  FtOtwm,  for  sppelleeB, 

Jb».  JJ,  1888.  DecTM  BSniwd  witbout 
eoals  u  por  fUpoluIoiL 


AppMl  from  0.  OL  of  U.  8.  for  DItL  of  N.  J. 
j/r.  J.  D.  BtdU.  for  appellutt.    Mr.  Qw- 
tenBnwnt,  tor  ^voUoe. 
Jin*.  If,  ISO.    DtomlBwd  witli  oo«U  m  pv 


Bdwabd  OAMMBom  Kns  K  at.  •.  Kucm 
MvG.  un>  Qu  Oo.    (No.  188.] 

Appwlfnmia  OL  olIT.S.  farE.D.of  Pa. 

J(>.  itetor  r.  Antoi,  for  appeOantt.  Jfr. 
^110.  0.  Jdhnien.  for  appdlee. 

An.  9, 18S8.  Dismlawd  with  ooiU  on  ipo- 
tioo  of  Mr.  Wiliiom  A.  MeSmn^,  In  behalf  of 
eoonael  f  or  ^)p«ll«Dta. 


Watttr  K  Smith  aad  0.  W.  Bat- 
mmlt,  for  ^)penaiil>.    No  one  opposing. 

Am.  »S,1388.  Dlimlned  with  coats  on  mo- 
Ooa  Ot  3lr.  Walttr  S.  Bmith.  of  couokI  for 
Kfo^Oma\M. 

ntrvanf*  13, 1888.  Decreo  of  dlamlnal  of 
jntDMT  IS,  1888,  nt  aside  and  case  restored  lo 
Aedooet. 

Mimn.  WatUr  B.  Smith  and  (7.  W.  Eot- 
mmbt,  for  appetlaota    No  ooousd  appearing 


jr  U,  1888.    Ajiain  dismissed  with  costs 

on  modon  of  Mr.  WaUtr  B.  Bmilh,  of  counut 
lor  the  appeDanU. 

MAxHAOztCiiJ.  D.  Otto  F.  Blotbiub  ttai. 
[No.  146.] 

laenortoC.  Ot  of  U.S.  for  E.  D.  of  WU. 

Jfr.  B.  R.  Mitttr.  forplalnttOs  In  error.  Mr. 
F.  W.  Oatikmiien,  for  mtendanta  In  error. 

ITov.  IS,  18m.  JMimlssed  with  costaaa  per 
Mfpnlation,  on  motion  of  Mr.  Bppa  Bitmbm,  in 
beoalf  of  ooonael 

Tkkah  H.  PATmMOR  K  JoHH  Gnumu  «f  oC 
[No.ua] 

la  enor  to  0.  OL  of  U.  8.  f  or  K.  D.  of  Ho. 

Mr.  Wm.  B  Blim,  for  pUntift  In  etror. 
Mr.  Jtg.  Cnondlar,  fordefendanUinerrOT. 

Jmm.  SI,  1888.  Dinnlned  with  ooito  ym- 
losattothoKKhRnle. 

TnoKAa  0.  Powik  ttaLn.  Iiaao  G.  Baxxb 
tt  at,,  OwneiBof  the  8teamer  "CoiiOhsl  Ho- 
Iaod,"  iXD  luAO  0.  Bakxb  H  oL  Ownen 
of  the  Bteamer  "Colorkl  HcLbt""  a. 
Tbohu  0.  PowHB  It  al.  [Noa.  1B7,  807.j 
a  the  0.  Ot.  of  U,  S.  for  Dist  of 


i  O.  Bofftrt,  0.  D.  ffBriai  and 

V.  B.  BUm,  tat  Tbomai  0.  Power  tt  aL 
Mtmn.  J.  KDmMtmmAB.  L.WmM>u.  for 
IiHe  G.  Baker  <(  ol.  etc 


Count;  of  WaabingtoD.  j"' 
I,  Oscar  H.  Coitlv,  betog  fliat 


timoDjr fanproperlr ei       _    _    _   _.   __    _.^_ 
of  the  reoord,  and  clerk'a  feea  for  snperrlsins 
the  aame,  to  be  paid  bj  the  appellants  in  Ho.    ' 
1S7. 

OiiAons  HouHTAJS  SiLvn  Hnr.  Ool  «  J. 
Fmun  Willh  «t  of.    [No  tB6.] 

In  error  to  0.  Ot  of  U.  B.  for  Dm.  of  Colo- 
rado. 

Jfoan.  Walter  B  Smith  taiBU,  F»rd,  for 
pUintUF  in  error.  Mr,  Qtorg*  Ifarrt*,  tot  de- 
fendanta  in  error. 

At.  0,  088.  Dismissed  for  the  waat  of  Ju- 
ilsdlctloo.    Hotkn  to  reinstate.  iW.  18,  ms. 

The  said  Glader  Honntain  EHlTer  UiDlng 
Companf ,  plalntiir  in  error,  now  oomea  and 
movea  tbe  oonrt  to  set  asMe  tta  order  made  on 
theSthof  Febntarr,  1888,  diamlaaiiigitid  cause 
for  want  of  Jnriadictton,  and  fOr  lean  to  abow 
tbat  the  property  In  controreri;  in  said  oanse 
did  at  the  commencement  of  sau  sntt  and  now 
does  exceed  $5,000  la  Talue,  mod  tberafore  that 
tU*  ooort  bao  jurisdiction  of  this  cause; 
Wai/tkr  H.  Sioth, 
Attorney  for  plidnlllf  In  error. 
DnntKTT  or  Oolukbu, 


_^ ,_ ugoOonntr, 

New  York;  Ibat  I  am  wdl  acquainted  with  the 
SilTcrOale  Tunnel  claim,  situate  at  the  base 
of  tbe  Qlscier  HountalD,  in  Bnake  River  min- 
ing district,  in  Summit  County,  Colorado,  be- 
ing the  same  premiseaand  proper^  that  know 
lo  controTcray  In  tbe  case  now  poidlug  lo  the 
Supreme  Court  of  tbe  Dnited  StateiL  wherein 
the  Olacter  Hountaio  Silver  Hluing  OompanT 
ii  plaintUf  in  error  and  J,  Frank  WlUia  «(  cu. 
are  defendant*  in  error,  being  No,  IM  of  Uw 
October  Tenn,  ISt)?.  I  at  ooe  time  was  the 
ownerofsaldproputy.  I  purchased  It  Uaher- 
UTs  sale  and  paid  tberefororer  twelve  thouiand 
dollars.  I  know  that  more  than  twen^  thou- 
sand dollars  baa  aliead;  been  expended  in  de- 
velofring  said  property,  and  I  have  no  heslUUlon 
in  saying  that  tbe  value  of  aaid  premises  and 
property  on  the  flist  day  of  July,  1883,  and  at 
all  time*  since  that  date,  esceeded  the  sum  of 
Ave  thousand  d<dUra. 

OsGu  H.  Cufim. 

Subecrlbed  and  swora  to  before  me  this  7th 
Aay  ot  Febiuaiy,  1S88. 

[Ska!..!  Jakbs  D.  Hasbb, 

NotaiT  Public. 

[Endoned:]  Supreme  Court  U.  S.  1887,  Oc- 
loDer  Tenn.  No.  188.  Tbe  Glacier  Houataio 
Silver  Mining  Company,  pl'fF  in  error,  w.  J. 
Frank  WUlfs  M  ai.  Motion  lo  set  asldejudg- 
ment  of  dismissal  of  Feb.  6, 1888,  and  affidavit 
of  Oscar  H.  CuTtls  as  to  value  of  property  In 


Mr.  mt^JvttiM  WaJtw 

The  further  conalderatloo  of  this  motion  li 

postponed  untU  Haroh  19,  and  the  plalntUI  in 

error  is  directed  to  cause  notice  of  this  order 

and  ot  the  motloo  with  a  oop;  of  all  affldavils 

S22   . 


Su7Bm  CouBT  or  tbk  Ukited  St^tu. 


OOT.  1 


AM  er  to  b«  filed  in  ropixnt  thereof,  to  be 
•erred  upon  the  ddendsnla  in  error  on  or  be- 
fore the  second  dar  of  Harcb. 

jprili,  IS8S.  Order  of  dUmferal  set  ulde 
and  case  restored  to  tbe  docket  Id  the  podtton 
It  occapiod  before  It  was  dinnlgaed. 

(See  optaiton  In  this  case  by  Mr.  Juttiet  La- 
insr  Mar  1^  18^.  an(«  ITS.) 

C.  iBTnte  Lbwts  ft  ai.t,  Qbobqb  W.  Iubo- 

DKT,  Admr..  Eta    [No.  1T7.] 

Appeal  from  D.  0.  of  U.  8.  for  DisL  of  West 

Mr.  8.  A.  MiUer,  for  appeUante.  Mr.  W. 
Motlohan,  for  appellee. 

Juiu  BO,  1837.  Dtemlsaed  pnrauant  to  the 
SSthRnle, 

Jahbs  L.  FuxFTcai  e.  Sahubl  Wutblott. 
[No.  188.] 
Appeal  from  C.  Ct.  (tf  U.  8.  for  Dist  of  Mass. 
'.  Tlumat  Wm.  Olorke,  for  appellaat.  Mr, 

L.3.R-    ■    ■-  

ne  SO.i 
38th  Rule. 

Wn-UAM  D.  Park  e,  UmTBD  SrATse. 

[No.  184.] 
In  error  to  tbe  C.  Ct  of  U.  S.  for  Dlst.  of 
Haas. 

Mr.  A.  B.  WentiBoTth,  for  ptaintUT  in  error. 

The  Attorttey-OtTural,  for  defendant  in  error. 

P^.  IS,  1883.    Dismissed  on  motion  of  Mr. 

A.  B.  Wantnarth,  of  connsel  for  tlie  plaintifl 


^AMina.  H.  Walrbb  ri  oI.  a  Bobkbt  O. 
Dto  tt  tO.    [No  188.    See  No.  M.] 

Appeal  from  C.  Ct.  of  U.  8.  for  Diat  of  Md. 

Mt*tri.  John  Lathrop  and  S^iaitiaji  Brown, 
for  appeliantB.  Mettn.  John  H.  Thomat,  R. 
B-SmlthanA  fC.  IT.  Jfoei^arland,  for  appellees. 

Not.  10,  1887.  Dismissed  with  costs  so  far 
«B  It  relates  to  tlw  following  named  appellants, 
tIx.:  H.  Crawford  Black,  John  Bliendan  and 
John  Wilson,  Jr.,  iradine  as  Black,  Sheridan 
■&.  Wilson;  M.  J.  Blake,  Edwwd  U.  Lee,  Hel- 
Tin  C.  Qould,  Joim  W.  Crawell,  Thomas  Har> 
tin,  John  Hurlej,  Nicholas  SaodI 
Charles  WeUn,  on  motion  of  Mr, 
Brown,  for  appellants. 


r. /anxi  A -Bmftte,  for  appellants.  MMirs, 
■John  Ma»on  Brown,  AUnander  Papa  Butt^h- 
Ten  end  Qtorgt  M.  Davit,  for  appellees. 

Dee,  a.  1887.  Dismissed  nith  casts  as  per 
-stipulation,  on  motion  of  Mr.  B,  F.  Buckner, 
in'  behalf  of  counsel.  c\ 

Umitbd  Btatss  «.   CLUtTOH  O.  OOLOATa 
[No.  188.] 

Appeal  from  C.  Ot.  of  n.  8.  for  S.  D.  af  N. 
T. 

Tht  Attern^-Oenerat,  for  appellant.  No. 
counsel  appeannK  for  appellee. 

Apra  t,1888.  DUmissed  on  motion  of  Mr. 
Solicitor- Oeneral  Jenk*  for  appellant 
■838 


W.  0.  Eair  e.  Habt  Hklsor  «t  A 

[No.  811.1 

In  error  to  0.  Ot.  of  U.  a  f or  E.  D.  of  Teim. 

Mftr*.  BnoA  Tottm  and  A.  E.  PettiboM.  for 

plaiotlfr  In  error.    Mr.  W.  M.  Btn^ar,  tor  da- 

lendanta  In  error. 

April  6,  1888.  Dismissed  with  ooaU  pniiu- 
ant  to  the  10th  Rule. 

JoHK   8.    Perrt  «t  at..  Trustees,   Etc.,  e, 
EqnrTASLB  Co-OpxBATTra  Foukdbt  Cft 
et  at.    [No.  330.] 
Appeal  from  C.  Ct.  of  U.  8.  for  N.  D.  ot  N. 


Mr.  3amu^  A.  DmuMn, 
Hieodort  Baton,  for  appeAi 

Apra  It.  1888.  Dismissed  with 
ant  to  Ibe  lOlb  Rule. 


for  appellants.  Mr. 


Appeal  from  C  OL  of  U.  S.  for  N.  D.  of 

m. 

Meun.  J,  M.  Floaer  and  D.  E.  Tmtus,  for 
appellant*.  Mr.  B.  D.  Ptittriaugh,  for  appel- 
lees. 

Jfav  U.  1888.  Decree  affirmed  with  coats  br 
a  divided  court 


In  error  to  0.  Ct.  of  U.  8.  for  N,  D.  of 
Ohio. 

Mr.  JiAn  0.  Laa,  Aaron  Blad^ordtiA  Jama 
A.  Bope,  for  plalDtiS  in  error.  Mr.  Jatab  F. 
Bvrket,  for  defendant  In  error. 

April  IS,  1888.  Dismissed  with  costs  as  par 
stipulation. 

JosiAH  W.  and  Pbter  LnoK  e.  R  Snow-    [786] 
DKN  AmiHBwa.    [No.  981.] 

In  error  to  Bupreme  OL  of  Appeals  of  West 
Va. 

Mr.  N.  Oaf.  Jr.,  for  plalntifh  la  error. 
Mtitn.  OaUb  Boggei  snd  OAoWm  MarAatt,  for 
detendant  in  error. 

April  18, 1888.  Dismissed  with  costs  ponu- 
ant  to  tbe  lOtb  Rule. 

Bau.  TziAPHom  Oo.  of  Ho.  •.  Btatx  of 

HmsonBi  «r  rd.   Baltuiobx  amd  Omo 

Teiaoraph  Co.    [No.  1182.] 

In  error  to  O.  Ct  of  TJ,  8.  for  B.  D.  of  Uo. 

Jfflssr*.  .Smry  Hilehtoek  and  Q,  A.  Finttttt- 
burg,  (or  plaintlfT  In  error.  No  counselappear 
Ing  for  defendant  in  error. 

AprU  18, 1888.  Dismissed  with  ooeta  on  tho 
authority  of  the  plaintiff  In  error. 


EowDt  A.  EsmnY  et  al.  9.  Riohabd  A. 
Eddt  tt  ai.    [No.  SSe.] 

In  error  to  Bupreme  Ot  of  Hoolana. 

Mturt.  John  O.  Bobin*on  and  M.  F.  MorrU, 
for  plaintiffs  in  error.  No  counsel  appearing 
for  defendants  In  error. 

April  18,  1888.  Dismissed  with  cotta  pono-     rfBci 

It  In  th»  1  («h  Rule  *•  ' 


ant  to  the  10th  Rule. 


lyGoOgl 


U7,D.  8. 


1807. 

FuOMKiaK  LoxBESv.  OhabuhD.  Wtxott. 
[No.  241.] 

la  error  to  Snpnme  Ot  of  Montana. 

Xr.  Thoma*  L.  Na^en,  tor  plaintiff  In 
■error.  Jtom.  Walters.  Smith,  E.  0.  Ford 
and  M.  F.  Morri*,  for  defendant  In  error. 

April  10, 1S8S.  Dtsmfaaed  with  costs  pur- 
«iunt  to  ibo  10th  Role. 


Appeal  from  0.  Ct  of  U.  S.  for  E.  D.  of 
Ho. 

Mr.  Qtorge  B.  <^riUy,  for  sppellanta.  No 
«OQnseI  appearing  for  appellees. 

AprU  to,  1888.  Dlimiaaed  nitli  costs  pnr- 
•nanttottae  lOtb  Rule. 

FSTEB  H.  Ublu>m  e.  Smttr  Datu  Hro.  Co. 

a  at.    [No.  S4T.1 

AnxKt  from  0.  Ot  c«  U.  a  for  B.  D.  of 

Mr.  Clinton  Bowdl,  for  appellantt.  No 
counsel  appearing  for  appellee. 

April  t4, 1888.  Dismissed  with  coata  pur- 
•uant  to  tLe  lOlh  Rvde. 

SODTBEBM  PaOIFIO  R.  R.  Co.  C.  SAnTACl.AB^ 

CoDsn.    [No.  268.] 
In  error  to  Supreme  Ct,  of  Oal. 
I      Mr.  Benry  Beard,  for  plaintifF    in  error. 
*  Mr,  Sarelay  Benltg,  for  defendaDtio  error. 

iMareh  tO  1888.      IMsmissed  with  coats  on 
motion  of  Mr.  Oreed  Haymond,  of  connael  for 
'  tbe  plaintift  in  error. 


In  error  to  Supreme  Ct.  of  Cal. 
:       Mr,  henry  Beard,  for  plaintiff  in  etior.  Mr. 
\  Bardofi  Herdty,  fordefendaot  in  error. 

March  to.  1888.  Bismlsaed  with  coals  on 
j  motion  of  Mr.  Orttd  Bajpnimd,  of  counsel  for 
'  tbe  plaintiff  in  error. 

I  SoDTHKsn  Pactfio  R,  R  Co.  t.  Dahibl  Ho- 
1  CuHKBit  «t  al.    [So,  361.] 

In  error  to  Supreme  Ct.  of  Cal. 
Mr.  Smry  Bi(i.-d,  for  plajotifl  In  error.  Mr, 
J,  W.  Oooktty  ,  for  defendants  In  enor. 

JToreA  to,  1888.  DismiBsed  with  costs  on 
motion  of  Mr.  Crted  H^^/mnmd,  of  enunael  for 
the  pislotiS  tn  arror, 

SovTSKBx  pACiFto  R.  R.  Co.  e.  Dakiel  Ho- 
OraKBB  «( of.     [No.  SflS.] 

In  error  to  Supreme  Ct.  of  Cat 

Mr.  Bmry  Bemrd.  for  ^ainttO  In  error.  Mr, 
J.  W.  Cookaeii,  for  deienoaais  In  error. 

March  to,  1888.  Dismissed  with  costs  on 
inotloo  of  Jfr  Oreed  Bayjnand,  ot  counsel  for 
tlte  plaintiff  in  error. 


In  error  to  0.  Ct.  of  U.  8.  for  E.  D.  of  Pa. 

The  Attvmeg'Oejieral,  for  plaintiff  in  error, 
Mr.  F.  P.  Priduird,  for  defendantii  in  error. 

Magl.lSSS.  Dismissed  with  costson  motion 
127  r.  s. 


Appe&l  from  0.  Ct.  of  U.  8.  for  8.  D.  of 

lU. 

Mr.  J.  If.  Bogert,  for  appellant.  No  counsd 
appearing  for  appellee. 

Mays,  1888.  DismiBsed  with  costs  purs» 
ant  to  the  lOth  Rule. 

JosxpB  J,  Dale  et  at.  e.  A.  UABVBLvrxiii. 
[No.  380.] 

In  error  to  the  Supreme  Ct.  of  GeoTKia. 

Mr.  Oeorge  A,  Mereer,  for  the  plamtlfb  In 
error.    No  one  opposing. 

Hot.  t9,  1887.  Dismissed  with  costs  on 
motion  of  Mr,  George  A.  Mereer,  for  plaintifCa 

Joseph  J.  Dale  et  al.  e.  W.  T.  Wbll& 

[No.  2M1.] 
In  error  to  Supreme  Ct.  of  Qeorria. 
Mr.  George  A.  Mereer,  for  plaintiffs  In  error. 
No  one  opposing. 

Ifov.  t9,  1887.  Dismissed  with  costs  on 
motion  of  Mr.  George  A.  Mercer,  for  the  plaint- 
iffs in  error. 

Edward  P.  Woods  et  at.  «•  Edwabd  S.  Ros- 
EflBAuK,  et  al.    [No.  289.] 

Appeal  from  C.  Ct  of  U.  S.  for  E.  D.  ot 
Pa. 

Mcwt.  Datid  Ball  Bice  and  Zeojiard  Myere, 
for  appellants.    Mr.  W.  J.  Budd,  for  appellees. 

Mays,  1888.  Dismissed  with  coats  pursuant 
to  the  10th  Rule. 

Chablbs  p.  Crosbi  e.  Williau  A.  Habdihq, 
Assignee,  etc.     [No.  287.] 

Appeal  from  C.  Ct.  of  U.  B.  for  8,  D.  of  N.  Y. 

Mr.  Charlee  P,  Oroiliy,  torsppeliant  Metm-*. 
W.  8.  Carter  and  W.  B.  HonMomer,  for  ap- 
pellee. 

May  4,  1888.  DlamlBsed  with  coats  pursu- 
ant to  the  lOtb  Rule. 

Jobs  Bbanbcoh  and  Hahtha  Brabbcok  e. 
John  W.  Wood.    [No.  292.] 

Appeal  from  C.  CL  of  U.  8.  for  DisL  ot 
Ean. 

Meuri.  Simon  Wolf  snd  Wm.  F.  Maitingly, 
for  appellants.    Mr.  A.  Bergen,  for  appellee. 

May  i,  1888.  Dismissed  with  coats  pursuant 
to  the  lOlh  Rule. 

Mbxicas  National  Gomstbuctioh  Co.  o. 
GuiLLAiniB  REueBKa     [No.  812.] 

In  error  to  0.  Ot  ofTJ.  8.  for  8.  D,  of  N.  Y. 

Mr.  Theodore  F.  H.  Meyer,  for  plaintiff  in 
error.  Mr.  MitJutA  B.  Cardeto,  tor  defendant 
in  error. 

FA.  IS,  1888.  Diamisscd  as  per  stipulation 
on  moUon  of  Mr.  Samuel  Shellabarger,  in  be- 
half of  counsel  for  the  plaintiff  In  error. 

Edward  C.  Uabshall  et  at.,  Admrs.  Btb  o. 
Dnitbd  States.    [No.  SIS.] 
Appeal  from  Court  of  Claims. 


r.Gocl^e 


BOPSSMB  OODBT  OW   TKB  UKITSD  StAISL 


.  30,  1888.    Mr.  Jtutke  Klllvr  i 
-.  petufon  for  rebcArinE  Id  ibi*  caae  U 
ited,  ind  the  si^ment  willbe  beard  at  the 

of  the  regular  call  of  thecaaeoD  thedock- 

the  next  term. 


HznoAH  National  Conbtrttotios  Co.  *. 
Oboboz  Fbt.    [No.  824.] 

In  error  to  C.  Ot.  of  tJ.  8.  fof  £.  D.  of  Tax. 

Mr.  TT^todort  F.  B.  Mmr.  for  plalntifr  io 
error.  Meun.  Wm.  W.  B^tM  Wm.  B. 
EarU,  fordcfendaDl  Id  error. 

Fd>.  13,  1888.  DiamiaMd  ai  per  itlpulatioo 
ou  motion  of  Mr.  Samuel  SMtabarfftr,  In  be- 
half of  counael  foi  ibe  plalntUI  la  error. 


Mtrriam,  for  appellanL    No  couuel  appeu- 
Ing  for  appellees. 

Mag  4,  1888.  Dlsmlned  with  coata  on 
modon  of  Mr.  J.  M.  Wilton,  \a  behalf  of  CDun- 
lel  for  the  appellant. 

FI.ATTUSJ.  UNDEHWOODd.  AKDBKW  "WiXBXX 

aal.    plo.  832.] 
Appeal  from  C.   Ct  of  XJ.  8.  for  E.  D.  of 

Mr.  G.  M.  Btewurt,  for  appellant.  Mr.  BM. 
R.  PorUnwH,  tor  appellees. 

Jvlf  11,  1887.  Dlamiued  pumunt  to  the 
BSlhRule. 

Wznt  Plow  Oo.  «.  Jobit  M.  Tubxbdu.  M  ol. 
[No.  885.} 
Appeal  from  C.  Ct.  ot  U.  B.  for  N.  D.  of  DL 
Mettn.  B.  A.  Wett  and  L.  L.  Bond,  tot  ap- 
pellant.   Mr.  J.  L.  High,  for  appellees. 

Mag  4,  1888.  Dismissed  as  per  stipulation 
on  motton  of  Mr.  J.  M.  Witton,  in  behalf  of 
COunaeL 


Otbu*  WooDKAK  «t  aJ.«.HnnoirABs8ooivrT 
OF  H.  E.  Ohobck.    [No.  807.] 

In  errot  to  Sstneme  Ct  of  Mich. 

Mam.  F^nkT.  Lod(fe*DA  Dtgbrttl  Poind, 
iot  plaintUta  In  enor.  Mr.  E.  L.  FomOur, 
fM  defendaot  In  «rror. 

June  8,  1887.  Dismissed  pursmut  to  the 
SSthRule. 

Jan.  B,  1888.  Ordered  t?  the  court  thai  the 
aboTe  order  be  amended  b;  adding  thereto  the 
worda  "without  prejudice  to  the  right  of  Al- 
bert H.  Henij  to  proceed  at  he  maj  be  ad- 
vised, in  the  court  below,  for  the  protection  ot 
his  Interert." 


Edwabo  p.  Allib  «. 

el<a.    [No.  874.} 

Appeal  from  C.  Ot  of  U.  B.  tor  W.  D.  of 
Wis. 

Mmn.  F.  W.  CMsAauam  and  B.  Maion,  tor 
appellant     No  coansel  sppearing  for  ^pd- 

Apra  a,  1888.  Dismissed  with  cooU  on  the 
mlooiltT  of  the  wpellant  aad  oo  inotlOD  of 
Mr.  &  A  JViUMV.  in  behalf  ot  counsel. 


t.  Piymptan,  for  appellants.    Mr. 


Hkkfhii  &  LiTTLi  RooE  R.  R.  Co.  (as  reor<- 

ganlzedlv.  RobsrtE.  Dow  tfol., Trustees. 

[No.  403.] 

Appeal  from  0.  Ct  of  U.  B.  forS.  D.of  N.  Y. 

Mmn.  Jehn  F.  DiUon  and  Wager  Stnignr. 
for  appellant  Mr,  John  M.  Bautn,  for  ap 
pel  lees. 

May  a,  J888.  Dlsmfned  as  per  etipulation 
on  motion  of  Mr.  Stephen  G.  Olarke.  in  behalf 
of  oounsel. 

Aksb>N.  dkLa  Hothbv.  Wn.i.iAMA»ooa. 

[No.  487.] 

Appeal  from  C.  Ct  of  Q.  B.  for  8.  D.  of  IIL 

Meirri.  A.  L.  Merriman  and  jamti  II.  Orn- 

ham,  for  appellant     Me*»n.  Daeid  Fale*  and 

A-ank  W.  EaekeU.  for  appellee. 
Maireh  10, 1S8S.    Dismissed  with  coeU  on 

modon  of  in*.  Jamtt  H,  Qratiam,  at  counsel 

for  the  appellsnl. 

Texas  &  Pacitio  R  Co.  t.  Oixoba  B.  Tooth- 
lUM  etal.    pfo.  4B7.] 

In  error  toC.  CtofU.  8.  forB.  D.of  Tex. 

Meiirt.  JoAn  0.  Broom,  A.  T.  Brilton,  A.  li. 
Brottne  and  John  F.  Dillon,  for  plaiuliff  in 
error.  Mettr*.  O.  0.  CM*  and  W.  L  Gate,  for 
defendsnts  Id  error. 

Mag  14, 1888.  Judgment  reversed  with  ooala 
as  per  stipulation. 

FLoe 


In  error  to  Supreme  Ct.  of  Cal. 

Mr.  OtorgtB.  Smith,  for  plaintiff  fn  error. 
No  counsel  for  defendant  In  error. 

JfimA  £0,  1888.  Dismissed  with  coett  on 
motion  of  Mr.  Creed  Baf/mond,  of  oounsel  for 
the  plaintiff  In  error. 


Appeal  from  C.  Ct  of  U.  B.  for  W.  D.  of 
Wis. 

Mr.  Angm  Cameron,  for  appellant.  Mr.  8. 
V.  Pinntfi,  for  appellee. 

Ave    '  ™— .- 

asthn 

Peoplbb  Babk  of  CiTT  or  Nnw  Tobk  s.  Hr- 
CsaniosNat.  Bank  of  Nkw ask,  N.  J.  and 
Fbedbouok  Frblikohutbbh,  Receiver. 

[No.  687.] 
;M>peal  from  C.  Ct  ot  U.  8.  Cor  Dist  of 

Memr*.  GorOandt  Parker  A  B.  ffi^rM  iV*> 
er,  for  appellant  Mr.  A.  Q.  Etaibeg,  for  a|»- 
pellees. 

FV>.  7, 1888.  DIsmlseedaa  peraUpuIaHonon 
motion  of  Mr.  27k«nuu  H.  JbOirtsr,  In  bebalt 


,^       122  r.s. 


Sbw  Hmxioo  a  Abhoma  B.  K  Co.  «.  Imm 
HoDacm.    [No.  718.] 

Is  «nr  to  Sammo  OL  of  ArlKuu. 

MMin  J.  r  SrMm  11AA.R  Bromu,  fCr 
oUntUr  la  enor.  Jfr.  Bantog  Bmltf,  tor  de- 
%ndaBt  Id  ofior. 

.^w.  J9,  107.  IMmlHed  pnnouit  to  llw 
^etbltak; 


[Na  718.] 
.Ajipn]  fnim  a  Ct  ot  C.  B.  for  DteL  ot 

JfMn.   CbrMMdK   Airfar   ud   R.    Wafitt 
Pbirktt.  tot  ■^•Duit    No  ooniwel  tor  kppel- 


,  U88.    Plmiihwri  OD  ftnthDii^  of 

for    BMMdlftiit,  on   motloa   of   Mr. 

7%cmM  N.  MeOarttr,  In  behalf  of  comuel. 

J.  YouaT  BwKTiiHo  etal.  v.  Ahkbioax  Exi- 
eaurrCo.  [Ho.  788.] 
AppMl  from  O.  OL  of  n.  &  for  B.  D.  at 

Mr.  J.  B.  (Ml.  tor  appeUanta.  No  comuel 
appearing  for  the  appellee. 

Jtaii  U,  1888.  Dumlwed  with  COOU  on  mo- 
tion of  Mr.  W.  HaOttt  PkilUpi.  In  behalf  of 
-counatl  for  the  appellanta. 

BusHHOD  RoBiMBOK  etal  V.  Wuaajm Wau- 
[No.  78B.] 
Appeal  from  the  Supreme  CL  of  DItl.  ot 
■Ctduinbia. 

JCr.  J.  J.  JtAnion,  for  appellanta  Mr. 
ItaftdaU  Hagner.  tat  appellee. 

Jan.  9. 1888.  DUmiawd  wiih  coeta  aa  per 
-atipulation. 


'.  Borland  Cm,  for  appdlanta.    Mairt. 

Samnd  A.  Dnnecm  and  Benjamin  F.  l%vr»lon, 
forBppelle& 


Ai^ieal  from  C.  CL  of  U.  6.  for  K.  S.  of 
Te*. 

Mr.  S.  SQtry  Andtrmm,  for  appellanta.  Mr. 
H.  Uhilton,  for  appellee*. 

Map  3,  1888.  DismiMed  with  costs  as  per 
«dpulatlciD,  on  motion  of  Mr.  Stephen  O, 
Clarke,  In  bdialf  ot  connael. 


In  error  to  Supreme  CU  of  Arizona. 

Mr.  Thonuu  Milelua,  tot  plalaUO  In  ei 
No  one  oppodng. 

FA.  a,  1S8S.    DbmisKd  with  coats  on 
«lon  of  Mr.  /.  K.  MeOamntM.  Id  behalf  of 
ocauel  for  Ibe  plidntia  In  erroi. 
t27  I',  h. 


AiinOH  Nailob,  Jb.,  if  oI.  e.  ^ 

T.NuLOB«aJ.    [No.  863.] 
Appeal  from  Supivms  Ot.  of  DIat  (4  Cohii» 

Mtm*.  Bmrg  Wim  Oantett  and  WiOier  D. 
Davidge,  for  appellaiita  Mater*.  0.  0.  Cbband 
W^iam  A.  Ooac,  for  appellees. 

Mw  tt,  1888.  Dlsmlaied  tor  tlia  want  ol 
Jntls^ctlon. 

FxirxsTi.TAXu  R.  R  Co.  e.  Henbt  l..  Javb- 
WA>  ttiO.    [No.  883.] 

InerrortoCOt  of  U.  8.  for  DIsL  of  N.  J. 

Mr.  Xiward  T.  Oreen,  for  plaintiff  In  error. 
Mr,  John  R.  Emery,  for  defeudanti  In  error. 

Out.  ee,  1887.  DltmlBsed  as  per  stipulation, 
on  motion  of  Jfr.  Brtooh  TnUen,  In  behalf  at 
connaeL 

Baxtkb  Uoudtaib  Gold  Mni.  Co.  e.  Hbbbt 
J.  Fattkrbon  et  al.    [No.  030.} 

In  error  to  Bupreme  Ot.  of  New  Mexico. 

Mr.  J.  H.  Eaffeoker,  Jr. ,  tor  plaintiff  In  error. 
No  counsel  appearing  for  defendants  In  error, 

Mag  3, 1888.  Dismissed  with  coats  on  mo- 
tion ot.Vr.  /.  B.  B>ffeek»,  Jr.,  for  pUlntlS  la 


Obhtrai.  PAomc  R.  B.  Co.  n.  Unitzd  NtcucL 
Co.    [No.  HI.  I 
to  0.  CL  of  U.  8.  for  N.  D.  of 
Cal. 

Mr.  M.  A.  tniMton,  for  plitintiff  In  error.  No 
counsel  tor  defendant  In  error. 

March  to,  188S.  DUmltiicd  with  costs  on  mo- 
tion of  Mr.  Crted  Uagmond,  of  counsel  for  Uia 
plaintiff  In  error. 

Bitmra  Bteamship  "Sotfolk,"  J,  P.  TIooi^ 

VR  et  al.  Claimants,  et  al.  t.  MatekOold- 

BWTH.     [No.  lOGl.J 

Appeal  fiom  0.  CL  ot  tJ.  8.  for  DisL  of 
Md.^^ 

Jfr.  John  B.  Thomae,  for  appellanta.  Mr. 
Bebtutian  Brovn,  for  appellee. 

Jan.  IS,  1888.    Dismissed  witho 
"on,  on  moti 
1  counsel. 

Bn.AB  0.  Baibb  et  al.  e.  Mbubba  P.  Dodob 
et  al.     [No.  1163.] 

In  error  to  O.  CL  of  C.  S.  for  N.  D.  (d 
Tez. 

Mr.  Roger  Q.  MiOe.  for  plalnltffs  In  error. 
No  counsel  for  defendanta  in  error. 

Fa.  13, 1S88.  DisroUsed  with  costs  on  mo- 
tion of  Mr.  A.  B.  Garland,  In  behalf  of  coun- 
sel for  the  plaintiffs  In  error. 

Chabiab  H.  Lkorabd  e.  Iioom  B.  Lotbli. 
p(o.  1388.] 

Appeal  from  0.  CL  of  U.  8.  tor  W.  D.  erf 
Mich. 

Oei.  SI,  1887.  Docketed  and  dlamlFsed  wltb 
costs  on  motion  of  Mr.  B.  M.  MariU,  tot  ap- 
pellee. 

No  one  oppoeln^ 


),Goo^t 


BUFUaCB  COUBT  0»  * 

DUOK  B.   Baikd  tt  al,    *.  FXAKX  K 
BMJnrnr  •(  at    [No  1800.] 

.  for  N.  D.  (rf 


I  UmsD  Stath. 


009.1 


Appnl  fiwn  0.  Ot  of  n.  I 

m. 

Hot.  IS,  tSS7.  Donated  and  dlmlMed  witlt 
eoMa  on  modaa  of  Jfr.  4!pa  AhOmi,  for  w^ 
pelleei. 

No  one  oppodng. 

Conrr  J.  Tbijkkb  v.  G»n«B  W.  Rdm. 

[No.  18«.3 

In  error  lo  a  Ot.  of  U.  S.  for  W.  D.  of 

Dk,  la,  1887.  DockeUd  and  dtoitwed  with 
oceta  on  motion  of  ifr.yN(>./.irMd,  for  Um  de- 
fendant Id  eiror. 

No  000  oppoalng. 


In  error  lo  But>reDie  Ct  of  Cal. 

Jan.  13, 1888.  Docketed  end  dlnntMed  wUh 
90818  on  motion  of  Mr.  E.  B.  StMuhitt,  for  d»- 
f  end  an  tsia  error. 

No  one  oppodng. 


Appeal  from  a  Ot  of  U.  &  for  H.  D.  of 
Tenn. 

Jan.  19, 1888.  Docketed  and  dlsmlned  vltli 
ewtt  on  motion  of  Mr.  WiliitiM  A.  MeEnman, 
tOT  appellee*. 

No  one  oppodoi^ 

Obigaoo,  BuBLniaTOii  A  Kunu  Orrr  R 
Co.  V.  Samdbl  0.  HuTOBonoH,  Tieae.  and 
or  offleio  Collector  of  Sullitait  Oomrrr, 
Uo.    [No.   1889.] 
AnMal  from  C.  Ct  of  U.  a  for  W.  D.  ijt 

Uo. 


Appeal  from  a  CL  of  U.  9.  for  8.  D.  of 
Ohto. 

Fib.  ao,  1888.  Docketed  and  dlsnlMod  with 
ooMeon  motion  of  Mr.  Lammet  MmmtU,  Jr., 
f<ff  qipelleei. 

No  one  <OTorin(, 


0.  D.  aBMBnj<al.«.  Aixmai 
tt  aL    pro.  UM.] 

Appeal  from  aCtofU.  ator&D.  of 
Ohio. 

JW.  to,  1888.  Do<Aeted  and  dinidMed  irftk 
coeta  on  motkHi  of  Mr.  Lamrtnet  MasmM,  Jr., 
tor  appelleei. 

No  one  oppoolBf. 

jAlcn  H.  QtMsx,  nuitee,  9.  Au-mb  O.  Ho 
AxTHDX  9t  ak    [No.  1880.] 

Appeal  bran  0.  Ot  of  U.  a.  for  S.  D.  ot 
Ohio. 

1V>.  to,  1888.  Docketed  and  dbn^Mod  wllb 
ooati  on  motion  of  Jfr.  Lawrmu§  MamMlt,  Jr., 
for  appelleee. 

No  ooB  oppodag. 

DiBIBIOT  or  OOLDKBU  V.  WiLLUK  0.  HUB- 
DOOS  tMD  WnXUM  0.  MUKDOOK  V.   Du- 

TBior  or  CoLOMBU.    pSoa.  ISTS,  1879.] 

^^MalatnmitbeGoatt  cdOlaimii 

TiuAUonief-Quur^iaiMr.AMMaiUAt- 

tomew-Omtrat BmarA,  tot  tbe  Diittlct  <A  Oo- 

lomna.    Mamr*.  0.  O.  OoU  and  JoIm  0.  Fif. 

EorXordock. 

JprO  S3, 1888.  Judgment  afflrmed  bf  a  di- 
vided oonit 

UnrrsD   Butm  k    WnAuic  L.   BaxMrn, 

Admr.BUs.    [No.  18H.] 

Aj^eal  bom  tbe  Oovrt  of  (Una, 

T%*  AOori^f-Qmtrat,  Mr.  AfilatU  Attar- 

n^Omural  amardand  Mr.  F.  P.  I)»W»a,tat 

appellant    Mmn.  Oanrpf  A.  JBitg  and  £  O. 

SinOaU,  for  appdlee. 

Aprat3,  1888.  Judgment  affirmed  bf  a  di- 
vided cooit 


Appeal  from  0.  Ct  of  U.  8.  for  N.  D.  of 


No  one  oppoolng. 

Edwahd  Batohblob  •.  Sajcuml  W.  Kns- 
BRnn.    [Na  1406.] 

In  errorio  0.  Otof  U.S.  forDlatoCIT.  J. 

AprU;  1888.  Docketed  and  dUmlned  wllb 
costo  on  motion  of  Jfr.  /.  AtN«.ijMM,  for 
(be  ■"-'—-• — ' 


No  one  o^odnf. 
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NOTE, 


n«  Extra  AanotatlM  bar*  following  U  arranged  tn  th«  order  ttf  th*  omm  tn  tli* 
•riginal  reporter'*  rolunie  which  precede  it.  At  the  upper  outside  oornet  of  tlie  pag*  \m 
given  the  volume  uid  pages  of  the  cosee  to  which  the  Annotation  refer*.  After  the  offleial 
reporter's  volume  and  pn^  in  the  heading  of  each  ca«e  is  given  book  and  page  of  the 
preseot  edition,  tlie  abbreviation  !•  being  used  for  Lawj-ers  Edition,  or  law.  Ed,  for  brev- 
ity, aa  it  is  throughout  in  the  duplicate  citations  of  easei  from  the  Supreme  Cout. 

ABBREVIATIONS. 

F.  O.  appended  to  a  citation  from  the  regular  reports  of  the  IT.  8.  Circuit  and  Dis- 
larct  Courts  refers  to  the  series  of  reprints  called  the  Federal  tases  and  gives,  as  Its 
publishers  do  and  recommend,  the  number  of  the  case  in  thnt  serien. 

Fed.  Caa.  is  used  when  the  caae  is  contained  in  the  wries  of  Federal  Ca^a  but  is 
Bot  reported  in  the  regular  series  of  U.  S.  Circuit  and  Diritrict  Court  Reports,  and  the 
citation*  of  sucli  eases  is  to  tlie  volume  and  page  of  Fed.  Cas..  not  to  tli<'   riumber  of 

Fed.  or  F«d.  Hep.  refer*  to  tlie  well  known  scrii.'s  Federal  Reporter,  eontainiag  re- 
ports of  t^e  Circuit  and  Diatriet  Court  decisions  since  18S0. 

lb  R.  A.  will  be  readil?  recognised  as  the  abbreviation  for  the  Lawyers  Eteports 
Annotati.l,  and  particular  attention  should  be  given  to  these  cilations.  as  in  a  lai^ 
proportion  of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
point  abanlutely  exhaustive  of  the  authorities  thereon. 

Abi.  Deo.,  Am.  Rap.  and  Am.  St.  Rep.  will  be  readily  recognized  as  the  abbrevia- 
tion* for  the  well  known  trinity  of  selected  ease  reports,  The  American  Decisions, 
American  Reporte  and  American  Etate  Reports, 

Pennsylvania  State  Reports  (Pa.  St.)  The  New  Jersey  Law  Reports  (H.  J.  L.)  and 
Equity  Reports  (M.  J.  Eq.)  are  diatitigujshed  by  tlie  nniaber  of  the  series,  not  by  the 
akine  of  the  reporter,  while  the  North  and  South  Carolina  Reports.  Law  and  I':quity,  are 
cited  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 

Duplicate  citation*  are  given  to  Uie  National  Reporter  System  where  cast*  are  thereia 
■ontained.  and  to  the  Reporter  System  alone  of  case*  not,  at  the  daite  of  the  pri^paratioB 
ml  tba  annotation,  officially  rejiorted.    The  usual  abbreviations  are  used,  as  follow*: 

A«.  Atlantic  Reporter,  8*.  Southern   Reporter, 

Paa.  Pacific  Reporter,  8.  E.  Southeastern  Reporter, 

M.  E.  Northeastern  Reporter,  S.  W.  Southwestern  Reportir, 

W.  W.  Northwestern  Reporter,  S.  Ct.  Supreme  Court  Reporter. 

Wa  tliink  that  in  all  other  rcs]  eels  the  abbreviation*  n*ed  are  clear  and  familiar  to 
mil  who  are  accustomed  to  the  use  of  legal  report*  and  text-books. 

[-.  S.  NoU-s  127  f.  S.  32  L.  ed.  332— (JO  p.  ""*■ 
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12T  V.  8.  1-4S,  32  L.  160,  CALIFORNIA  T.  CBNTRAI.  PAa  B.  B. 

l>ixntloiL— ABaeBBmeut  embrRclog  more  proper^  Oma  Isw  ■» 
tfa(^B««,  Is  pro  tanto  rold.  p.  29. 

Approred  In  diMentIng  t^nlon  1b  BenderMD  Brldg*  Co.  t,  E«d- 
tnckj,  I6a  V.  e.  160.  41  U  907,  17  S.  Ct  BSe,  miJcwltT  afflrmlnc 
State  right  to  tax  Interstate  bridge  company. 

TexaUon.—  Lawfnl  part  of  useBsment  may  stand,  U  Kpuable; 
If  Inaeparable,  whole  1b  Told,  p.  29. 

Dlsdngnlshed  In  Central  Pac.  R.  B.  t.  OaUfomlk,  182  D.  S.  112, 
117,  40  L.  910,  912,  16  S.  Gt  774.  776  (see  dissenting  opinion  In 
162  U.  B.  137,  140,  40  L.  919.  920,  1«  8.  OL  78S,  784),  presuming 
that  railroad's  retnm  In  Inmp  sum,  did  not  Include  Federal  franchise. 

Taxation.—  Under  California  ConsdtndMi,  conntr,  and  not  BtMtm, 
BhaD  tax  steamera  osed  bj  railroad  companr,  p.  8L 

See  62  Am.  St  Rep.  470,  note. 

Oommerce  power  Includes  power  to  authorise  cwporatloos  to  es*- 
stmct  Interstate  highways,  p.  39. 

ApproTed  in  Cherokee  Nation  t.  Sonthem,  etc.,  Ry..  13D  U.  8.  8B8, 
94  L.  802,  10  S.  Ct  971,  OongreBS  may  authorize  railroads  to  ezpro 
prlate  right  of  way;  Lnzton  t.  North  Rirer  Bridge  Co^  1S3  U.  S.  ES28, 
633,  CM,  88  L.  810,  811,  812,  14  S.  OL  892,  894,  Owgress  may  Incor 
porata  Interstate  bridge  company;  Oregon  Short  Une  t.  Skottowa, 
162  n.  S.  4M,  40  L.  1049,  16  S.  Ct  669,  to  give  Federal  conrt  Juris 
diction,  Federal  character  of  francbfse  mast  appear;  diasendng  opln 
ton  In  Lake  Hhore,  etc.,  Ry.  t.  Ohio,  173  U.  B.  809,  19  8.  OL  475, 
majorlly  upholding  State  law  requiring  traloB  to  stop  at  certain 
towns;  United  States  r.  Southern  Pac  B.  R.,  14  Sawy.  626.  4B  Fed. 
flOl,  arguendo. 

State*  cannot  destroy  or  cripple  franditse  granted  by  Federal 
CovemmenL  for  national  pnrposeB,  p.  40. 

Taxation.—  State  may  tax  outside  risible  property  of  corporatloB. 
enfranchised  by  Federal  goTCmmeat,  p.  40. 

Approved  In  Central  Pac  R.  B.  t.  CaUtomla,  162  U.  S.  123,  40  L 
914,  16  S.  Ct.  778  (and  dlBsenting  opinion  In  102  U.  a  146.  40  L. 
922,  16  S.  CL  786),  State  may  tax  property  of  corpoiattoii,  tbiKigk 
K  be  agent  of  United  States. 

DUtLngulahed  In  San  Francisco  t.  Western  DuIm  'iNsL  Oo.  M 
SH 
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GaL  HO.  n  Fac  14,  IT  L.  H.  A.  SOB,  State  mar,  ■<>(  tax  tmcblM 
o(  iBterstata  telcfrapb  companr. 
Aoatioii.— State  cannot  tax  Federal  traocbla*,'  p-  40. 
Approved  IB  San  Benito  Oo.  r.  Sootben  Pac  B.  B„  n  OaL  K2». 
IS30,  19  Pac.  828,  following  nil«;  United  State*  t.  Stanfwd,  181  U.  S. 
433,  40  L  760.  16  6.  OL  DS4,  affirming  a  C  TO  Fed.  8«1,  44  U.  B. 
App.  68,  railroads  cons^dated  tinder  acta  of  Oongreaa.  are  "  organ- 
lied  "  tberennder;  NaBbrlUe,  etc.,  Rj.  r.  Tkrlor.  86  Fed.  18S,  ^e- 
blbltlona  of  loorteentli  amendment,  apply  to  trnxlng  power;  San 
Ptanclaco  T.  Western  Union  TeL  Oo,.  06  OaL  144,  146,  31  Pac.  11, 
IT  U  B.  A.  30S,  State  mar  not  tax  franchise  of  Interatate  telegra^ 
company;  SUte  t.  SteiAens,  146  Uo.  aSli^  6G  Am.  St.  Rep.  637,  48 
8.  W.  634.  State  cannot  tax  cars  of  torrign  commercial  corporatlMt 
passing  tbrongb  SUte;  Com.  v.  Westlnghoiiac  Mfg.  Co.,  ISl  Pa.  St. 
271,  24  AtL  lUO,  State  cannot  tax  part  of  corporation's  capital.  In- 
rested  In  patent  rlgbts.  See  27  Am.  St.  Bep.  660,  and  37  Am.  SL 
Bep.  748.  DOtee. 

Dlsdngntsbed  In  Hotqier  r.  California,  INS  U.  S.  GQ2,  39  L.  299.  IE 
S.  Ct.  200,  upholding  State  law  against  Insnrlnc  resident  In  forelgD 
company,  whfcb  has  not  compiled  witb  laws;  CentL-al  Pac.  E.  R. 
T.  California,  162  U.  B.  123,  40  U  914.  16  S.  Ot  778  (see  dlsaentlnc 
opinion  in  162  17.  S.  140,  142,  143,  146,  154,  161,  40  L.  920,  921,  92S; 
924.  927.  16  a  Ot.  784,  78S.  7S6,  790,  792).  affirming  S.  C.  Peopic 
T.  Gentrat  Pac.  B.  B.,  105  Gal.  688,  600,  38  Pac.  908  (see  dissentlnt 
opinion  In  105  Cal.  698.  38  Pac.  9ll>,  SUte  francblse  1e  not  merged 
in  later  Federal  francblse,  so  as  to  defeat  taxation;  Henderson 
Bridge  Co.  t.  Oommonwealtb.  SB  Kj.  844,  81  8.  W.  491.  20  L.  B.  A. 
78,  upholding  SUte  tax  of  Intenrtate  bridge. 
TnmdiiM  Is  right  or  power,  granted  under  aucb  regulations  as 

goTcmment  may  prescribe,  p.  40. 
Approved  In  Ashley  t.  Byan,  163  V.  6.  441,  38  L.  777,  14  S.  Ot 

866,  State  may  exact  incorporation  fee,  based  on  entire  capital  ot 

consolidating  companlee;  Central  Pac.  B.  B.  v.  Oallfomla,  162  U.  8. 

146,  165,  40  K  922,  926,  16  S.  Ct  786,  TOO,  arguendo. 
Trancblaes  are  under  control  ot  executlre  department  of  gorem- 

ment  p.  40. 
Approved  in  SUte  t.  Bast  etc,  St  Ry.,  140  Mo.  H9.  62  Am.  8t 

Bep.  748.  41  8.  W.  057,  38  L.  B.  A.  221,  city,  railroad  franchise  may 

be  tnfelted  upon  condition  broken;  Central  Pac.  R.  B-  t.  Oalltomta, 

162  IJ.  8.  146,  40  L.  022.  16  S.  Ct  786,  arguendo. 
Franchise  Is  necessary  for  esUbllBbmeot  of  highway  ferry  or 

railroad,  or  right  to  charge  toll,  p.  40. 
Approved  In  Covington,  etc„  Turnpike  v.  Sandford,  164  U.  8.  5M, 

41  L.  S66,  17  S.  Ct  204,  sutnte  which  makes  rates  for  turnpike 

company  equivalent  to  conflacstlon.  Is  void;  Central  Pac.  R.  B.  v. 

Oallfomla,  163  U.  S.  146,  40  L.  922,  16  S.  Ct  TSe,  arguendOL 
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Anlnant  dftsulu  cu  be  exerclMd  wUr  bT  tMm  itf  kcUattn 
cnut  p.  40. 

TranoMsw —  Bod;  corporate  and  ptdldo  cauiuit  be  ae«tod  wttk- 
ont  leglsUtlYe  antborlty,  p.  41. 

Approved  in  Aahl^  t.  Bf  an,  ICS  V.  6.  441.  B8  U  7TT,  M  &  Ct. 
866;  State  may  exact  locwporatlon  tee,  based  on  entln  capital  «C 
GOBSoUdatlng  companlea;  Cential  Pac.  B.  B.  t.  GatifonUa.  1B2  D.  8. 
14Q,  40  L.  922,  16  S.  OL  786,  arguendo. 

DlatiDrnlBhed  In  State  r.  Scougal,  S  B.  Dak.  62,  44  Am.  St.  Bep. 
760,  SI  N.  W.  860,  IS  L.  B.  A.  482,  and  lu.  BDjone  ma;  engage  In 
bantclng  bnalnesa. 

Taxatton  at  corpMVte  fnnctalee  te  exerdae  ot  arbftrarj.  aatliorltr. 
limited  onlr  bj  dlscretloD  ot  taxing  power,  p.  41. 

Approved  In  Home  Idb.  Co.  r.  New  York,  1S4  U.  B.  000,  83  U 
1080,  10  6.  Ot  695.  State  ma7  fix  Its  own  mode  of  aBcertalnFng 
franchise  tax;  Ashle;  v.  Rran,  153  U.  S.  446.  88  L.  77S,  -14  R.  CL 
868,  State  mar  Impose  its  own  conditions  on  corporation  consoltdat- 
iDg  under  Its  laws;  KnoxTllle,  etc.,  R.  R.  t.  Harris.  flO  Tenn.  709, 
43  S.  W.  121,  legal  right  to  tax  privilege,  carries  dlscretjui  aa  to 
amount. 

Mlscellaneons. —  Dletlngnlehed  In  Eansaa  r.  Atchison,  etc..  Ry.,  77 
Fed.  843.  anticipatory  matter  In  complaint  showing  Federal  qnes- 
tliHi,  vlU  not  support  removal. 

127  U.  S.  46-60,  82  L.  IW.  PROVIDSNCBI,  BTO..  STEAMSHIP  OO. 
T.  OLABB. 

mal.—  Held  error  to  retnae  to  direct  verdict  for  defuidant.  In 
■utt  for  death  from  ctrfUalon,  p.  SO. 

Not  dted. 

127  V.  S.  Bl-M,  32  L.  62,  UNITEa>  STA.TEB  v.  WBLD. 

Conrts.—  Suit  to  recover  part  of  Judgment  rendered  by  court  •( 
Alabaipa  claims,  is  not  cognizable  in  Gourt  of  Claims,  p,  06. 

DlstlDKUIshed  in  Williams  v.  Heard.  140  U.  S.  646,  36  L.  656.  11 
S.  Ct.  839,  award  of  Oourt  of  Commissioners  of  Alabama  Olalma, 
passes  to  assignee  lo  bankruptcy- 

Tnatiea.— Award  under  treaty  of  Washington,  with  Great  Britain, 
was  to  United  States  as  nation,  p.  66. 

Annvved  In  WlUiama  v.  Heard,  140  D.  S.  637,  85  L.  56S,  11  8.  Ct 
886.  award  under  Geneva  treaty  of  arbitration,  was  a  national  fnnd; 
Cnlted  States  v.  Realty  Co.,  163  U.  S.  442,  41  L.  220,  16  8.  Ct  11261 
Congress  may  determine  Justness  of  claims  upon  public  treasury. 

Court  of  CUlma  may  entertain  suit  to  recover  from  specific  con- 
gressional approprlatltu  of  money  awarded  government  by  treaty. 
p.  SI. 

Court  of  Claims  has  Jurisdiction  of  suit  on  dalm  wlilch  dosa  nsC 
derive  Ufe  directly  from  treaty,  p.  67. 
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TraftUM. —  OoDgreM  did  not  charge  expensea  of  Gmmts  ifUtf^ 
tkiD  on  fimd  recelTed  under  award,  p.  SI. 

UT  U.  B.  58-62.  S2  L.  60,  BO  BARDS  t.  liAMB. 

ConvUtatlan&I  law.—  Hlaeonrl  act,  aatbortefng  apedal  adndnlati*- 
tor  to  render  settlement  of  acconnta  wltbont  notice.  Is  Tstld,  p.  82. 

Bxectitor,  with  will  annexed,  maj  contest  correctneas  of  apedal 
admlnlatnttor'a  accounts,  p.  62. 

Xxecnton.—  Special  admlnlatrator,  ceaaing  to  act,  most  ftccouut  to 
■DCGCMCV,  p.  62. 

Bee  20  Am.  St.  Bep.  659,  DOte. 

12r  TT.  8.  63~OT,  32  L.  68,  MORGAN  t.  XQOERS. 

Ejectment.—  Jndement  may  be  for  part  of  land  only,  according 
to  conrf  s  flndfng,  p.  66l 

ated  In  Robr  t.  Eggere,  130  Ind.  422,  29  N.  BL  SOT,  single  cause 
cannot  be  split  so  as  to  support  several  actions. 

DlsUnguisbed  In  Davis  v.  Davis,  72  Ted.  82,  SO  U.  &  App.  T2S, 
Federal  rule  of  coafonning  to  Btate  practice,  doea  not  «bUtw&t» 
dlBUnctlcm  between  comDMOi  law  and  equlQr. 

Jndgnunt.—  Order  U  not  noUlty  because  it  embraces  botb  finding 
■Qd  Jadgment  p.  66. 

AppeaL— Goort  will  presume  that  evidence  Justified  flndlng,  a* 
to  premises  awarded  In  ejectment,  p.  66. 

■Jectment.-  If  Judgment  doea  not  describe  land  properij,  plain- 
tiff may,  procure  reformation  at  term,  p.  66. 

127  U.  S.  67-68,  32  K  6B,  PAGE  v.  UNITED  STATES. 

tTnlted  Btates.- Cnder  |  S.  B.  S.,  rdetlng  to  vacancies  In  Oon- 
cress,  t>redecessor  mast  bave  been  In  same  Oongress,  p.  66. 

United  States.-- "  Predecessor "  Includes  one  bavlng  credtfitlals 
and  drawing  salary,  altbougb  later  declared  not  elected,  p.  68. 

United  States.— One  tiected  to  fill  vacancy  draws  aalaiy  from 
time  that  of  sitting  member  ceased,  p.  60. 

Notdted. 

127  U.  8.  76-86.  32  L.  61,  MORE  v.  STEINBACH. 

Treaty  ceding  California  did  not  affect  Inhabitants'  Htlea,  p.  TS. 

Treaties.- Only  political  Jurisdiction  and  soverelgat;  passed  by 
cession,  p.  78. 

Fnbllo  lands.—  Act  of  1851,  tor  conflrmatlon  of  California  claims, 
Is  constitutional,  p.  79. 

Pnblio  lands.— Delivery  of  poaBeseloo  by  Mexican  offldals,  waa 
necessary  to  complete  title,  p.  79. 

Approved  In  Ainsa  r.  United  States.  161  U.  B.  232,  40  I^  681,  16 
&  CL  663,   onlocated  Mexican  grant  was  not  binding  on  United 
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StatM;  BotlUer  v.  Domlnpiez,  ISO  U.  B.  208,  82  I^  fin,  »  S.  Ot  S2ai 
4rgn«ido. 

Pabllc  Unds.—  Ekitabllflhmait  of  boundaries  vaa  condition  prec*- 
deat  to  deUyery  b^  Mexican  offlclals,  p.  79. 

Fnbllo  lauda.— Uexlcan  JnrlBdlctlon  ojttt  California  tsrmlnatnd 
Jnl7  7,  1848,  p.  80. 

Conatltntlonal  law. —  Conrta  recognise  date  fixed  bj  pc^tlcal  d»- 
partment,  for  termination  of  Mexican  antborlty.  p.  80. 

Treatiaa.—  Doctrine  tbat  laws  of  ceded  coontr?  remain  Id  force, 
does  not  apply  to  land  laws,  p.  81. 

Approved  Id  Harv^  t.  Barku,  126  CaL  275,  68  Pac.  697,  foUow- 
tng  mie. 

Dtstlncntshed  In  Ely's  Adm.  r.  United  States,  171  V.  S.  230.  18  s; 
OL  846,  wbere  new  sovereign  contlnaes  functions  of  local  officer, 
and  receives  c<«Blderatton. 

PnbUo  lands.— After  cession,  public  lands  can  be  acquired  only 
by  autJiorlty  of  new  sorerelsn,  p.  81. 

Fublio  lands.—  Grants  by  pueblo  offlcers,  of  San  Francisco,  alter 
American  occupation,  were  valid,  p.  81. 

PubUo  lands.— Con  Arm  atlMi  act  1861  obliged  bolder  of  perfect 
title  to  present  claim,  p.  81. 

A|>proved  In  BotUler  r.  DonUDgnee,  180  V.  8.  263,  82  L.  031,  »  A. 
Ot  620.  De  La  Gnerra  t.  Santa  Barbara.  117  Cal.  688,  40  Pac  78fc 
and  Harrey  v.  Barker,  126  CaL  274,  68  Pac.  607,  failure  to  present 
claim  abandons  It;  Houston  t.  San  Francisco.  47  Fed.  380,  pre- 
aumlng  attorney's  knowledge  of  said  act  and  atrave  decision. 

Pablio  lands.—  Act  of  commissioners  under  act  ol  1861,  confirmed 
by  conrt,  bound  claimant,  p.  82. 

Approved  In  Rusaell  v.  Maxwell,  etc.,  Qrant  Co.,  168  U.  8.  266, 
268,  39  L.  071.  972,  16  S.  OL  828,  820,  and  Colorado  Fuel  Oo.  r. 
Maxwell  Grant  Co.,  22  Colo.  74.  43  Pac.  667.  ofSclal  survey  of  public 
land  is  not  open  to  c<d1ateral  attack;  De  Guyer  v.  Banning,  167 
n.  8.  742,  42  L.  $46,  17  S.  Ot  044,  uncancelled  patent  la  concloslve 
as  to  situation  of  land;  Los  Angeles,  etc.,  Co.  v.  Thompson,  117 
Oal.  600,  40  Pac.  716,  unvacated  patent  Is  conclusive  on  govemmeat 
and  claimants  thereunder. 

Courts.— One  cannot  repudiate  Jurisdiction  to  which  he  has  a{^ 
pealed,  and  estoppel  extends  to  privlea,  p.  ffl. 

Quieting  title.—  Under  California  statute,  plalntltr  out  of  posses- 
BfoQ  may  sue,  p.  84. 

Approved  In  Ely  v.  New  Mexico,  etc.  By.,  120  U.  S.  292.  32  L. 
680.  0  S.  GL  294.  sustaining  complaint  In  Arizona  praying  deter> 
minatlon  ot  adverse  title  and  Injunction;  Greeley  v.  Lowe.  155  V.  8. 
76.  80  L.  76,  IS  8.  Ct'  28,  and  Qrether  v.  Wright.  75  Fed.  746,  48 
%'.  S.  App.  770,  Federal  equity  courts  may  enfcHfce  new  equitable 
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rt^ta  created  b^  States;  Long  Jack  Min.  Oo.  t.  Mecgtnewi,  82  Fed. 
Bl,  48  U.  8.  App.  4S6,  objection  to  eqaitj  jnrtadlctloD  flrat  raised  od 
appeal  le  too  Ute;  CTNeU  r.  Trier,  8  N.  Dak.  SS,  SS  N.  W.  48».  am- 
•tmlac  atatote  proTldlog  for  actiona  to  caned  or  avoid  tax  deeda. 

izi  V.  s.  ea-ee,  szu  ita,  buokbr  ▼.  woBBLffiR. 

TMaL—  Federal  judge  maj  express  opinion  mi  facta  t»  Juir,  it.  SB. 

An;)roTed  In  LoreJor  r.  United  Statea,  128  U.  S.  ITS,  82  L.  880, 
g  S.  Ot.  58,  and  Van  Onnden  t.  Virginia,  etc  In»  Co.,  S2  Fed.  866, 
8  D.  S.  App.  229,  following  mle;  Pnllman'a,  etc„  Car  Co.  t.  Harklna, 
RS  Fed.  938,  17  U.  6.  App.  22,  where  Judge  stoted  that  boxing  of 
abaft  would  doubtleaa  have  prevented  accident;  Plttabnrgh,  etc., 
Rj.  r.  Rnsa,  57  Fed.  827,  18  V.  B.  App.  279,  Judge's  favorable  com- 
menta  will  not  cure  erroneous  Instruction;  Bndlemen  v.  United 
States.  86  Fed.  488,  Q7  U.  B.  App.  12,  where  Jndge  stated  that  he 
did  not  tee  bow  defendant  could  be  acquitted;  dlsaentlng  opinion 
In  Sparf  w.  United  States.  156  D.  S.  178.  89  L.  388.  15  S.  Ot  3S2, 
majority  holding  Jndge  mar  instruct  Jur;  as  to  preeumpdona  from 
fact    See  14  Am.  Bt  Bep.  SS,  note. 

Dlstlngaisbed  In  Starr  v.  United  Statea,  163  U.  B.  625,  38  L.  845. 
14  S.  Ct  923,  Judge  must  separate  law  and  facts,  and  leave  latter 
oneqnl vocally  to  Jury;  Joyce  r.  Charleston,  ete..  Mfg.  Co.,  50  Fed. 
874.  court  cannot  grant  third  trial  because  verdicts  conflict  wttk 
bis  personal  opinion. 

127  U.  «.  96-106,  82  L.  70,  BLAOKLOCK  v.  SMALL. 

Conrta. —  Under  act  ot  1S7B,  assignee  of  b<»id  cannot  sue  In  Otr- 
cult  Court  If  asrignor  could  not  p.  106. 

Approved  In  Hetcalf  r.  Watertown,  128  U.  8.  587,  82  L.  S4S.  9  S. 
Ct  173.  and  R^ubllc  Iron  HIn.  Co.  v.  Jones,  ST  Fed.  723,  2  L.  R.  A. 
748,  and  n.,  assignee's  complaint  on  contract  must  6bow  assignor's 
right  to  maintain  action;  Mangels  v.  Donan  Brewing  Co..  B3  Fed. 
516.  dismissing  snit  where  Intervening  bondholder  waa  of  same 
dtisenshlp  as  some  defendants;  Jackson,  etc..  Co.  v.  Pearson.  00  Fed. 
118,  constmlng  act  ot  1888.  In  light  of  decisions  under  above  act; 
TzBchnck  V.  Mead,  47  Neb.  267.  86  N.  W.  430,  denying  nnUlfr  «rf  Or 
cult  Conrt's  Judgment  based  on  bill  snffldent  on  face;  dissenting 
opIniMi  In  Hl<^Un  v.  Marco,  56  Fed.  556,  15  U.  S.  App.  55,  majorltr 
permitting  dlamlssat  as  te  non-essential  party,  to  support  Jurlsdle- 

Courts.— Circuit  Court  cannot  entertain  suit  substantially  for 
benefit  of  one  defendant  resident  in  aame  State  with  other,  p.  104. 

AppeaL—  Decree,  dismissing  on  merits,  will  be  rerersed,  when  it 
should  have  been  for  want  of  Jorlsdlctlou.  p.  106. 

Approved  In  Doollttle  v.  Knobeloch,  89  Fed.  41,  diamlsslng  btD 
In  admiralty  for  non-mantlme  services  to  owner;  Alexander  v. 
Mortgage  Co.,  47  Fed.  134.  Judgment  rendued  wltboot  Jurisdiction 
may  be  collaterally  attecked. 
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OcMta  mtwt  be  bom*  by  appetUnt,  where  GIreidt  Ooort  alifliDM 
have  dlsmlMed  tor  wtnt  of  Jniisdlctloii,  p.  lOB. 

ApiNTOTed  In  Hc«TiB  t.  Gilmer,  129  U.  B.  826,  82  I^  OM.  •  8.  OL 
292,  -when  ncord  discloses  absence  of  Jnrlsdlctlcn,  Circuit  Oooit 
•bonld  dlHnlss;  Citizens'  Bank  j.  Cannon,  164  U.  8.  S24,  41  £h  4SS, 
17  B.  OL  91,  Clrcnlt  Conrt  cannot  decree  coats  on  dlsmlsaal.  Cor 
waat  at  jnrlsdlcUon;  Miller  t.  Clark,  47  Fed.  8S1.  arguendo. 

127  U.  8.  lOD-118,  82  L.  78,  SMITH  t.  BOUBBON  OOTTNTT. 

Oonntj  Is  not  liable  In  damages  for  refasal  to  Issne  aid  bonds; 
mandamoB  is  remedj,  p.  110. 

Approved  Id  Pint  Nat.  Bank  t.  Bodetr.  tor  Saving,  60  Fed.  682, 
42  U.  8.  App.  S17,  aBsnming  Jnrisdlctlou  of  salt  to  «iJoln  lery,  nnder 
mandsmns  of  conntj. 

Oonntiea.— B«Uroad's  crodltor  cannot  sne  conntj  In  eqnltr,  to 
eompel  Issoo  of  aid  bonds,  p.  IlL 

Approred  la  Smith  v.  Commrs.  Bourbon  County,  48  Kan.  622,  23 
Pac.  643,  railroad's  creditor  cannot  recorer  bonds  dna  It  tnis 
eonnt;. 

Man  damns  cannot    be  granted   In  sqnllT,   f.   lU. 

Bqaltr  Jnxlsdietion  depends  on  equitable  natni*  ot  raUtf  mougkt, 
p.  111. 

Beafflrmed  lo  Alger  v.  Anderson,  92  red.  700. 

B«ilra«ds.—  Bqnltr  may  compel  railroad  to  allow  creditor  to  nsa 
Bam«  to  mandamns  connty,  p.  112, 

Approved  In  Tonng  t.  Clarendon  Coiin^,  182  U.  B.  K3^  88  U  868. 
10  &  CL  112;  Mb  Judgment  creditor's  right  to  bon^  can  be  no 
greater  than  railroad's;  Secniity,  etc..  Loan  Assn.  r.  Buchanan, 
66  Fed.  801,  31  U.  8.  App.  2U,  equitable  suit  does  not  lie  merely 
to  establish  lost  Instrument  on  wbtcb  to  found  action  of  tort;  Algw 
T.  Aaderson,  92  Fed.  711,  defect  of  title  will  not  support  equitable 
resclBskMi  before  purchaser's  evlctttm  unless  vendor  be  Insolvent; 
Biggin  V.  HllUard,  66  Ark.  483.  36  Am.  8L  Bep.  117,  20  &  W.  408, 
equity  may.  compel  defendant  to  assign  to  creditor  claim  against 
eoun^. 

Distinguished  In  Prorlslonal  Municipality  t.  Lehman,  57  Fed. 
8S1,  13  U.  8.  App.  411,  mandsmufl  to  force  conveyance  la  not  so 
adequate  as  to  bar  Fed«ral  suit  in  equity. 

Climlt  Court  can  Issue  mandamus  Mdy  In  aid  «t  acquired  ]iirl» 
diction,  p.  112. 

Approved  in  Indiana  v.  Lake  Brie,  etc„  Bt„  S6  Fed.  8,  Federal 
WKirt's  JnrlsdlctloD  »t»  mandamus  Is  purely  ancillary. 

Circuit  Court,  t>elng  without  JnrlsdlctlDn  to  give  legal  rsmedj 
■ought  should  dismiss  without  prejudice,  p.  118. 
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UT  n.  8.  II8-116,  S2  L.  91,  LAWKENCB  t.  HERftFTT. 

Cuatoms.— TiMue  paper,  used  for  press  copies  of  letten,  to  Mt 
datlsblQ  ss  "  prtnttDs  paper,"  p.  116. 

DlstlDgmlafaed  In  De  looge  t.  Magone,  IDd  0.  &  seSi  4D  L.  MB. 
IS  8.  Ot  122,  paper  made  to  Imitate  leattier  la  dstlaUe  aa  *■  paper 


127  n.  S.  117-12S,  S2  L.  M.  UABTB  t.  BAIAIHORB,  OTO,  B.  R. 

Taxation.— State  mar  tax  propert7  used  and  Connd  wltbln  Ite 
Umlts,  p.  128. 

See  note  In  62  Am.  SL  Sep.  449. 

Taxation.—  Sttns  of  railroad's  personal  property  ma^  be  fixed  In 
wtaaterer  localty  It  maj  be  brongbt  p.  123. 

AM>roTed  In  Pullman's  Car  Co.  v.  PennsylTanla,  141  D.  S.  28. 
3S  L.  618;  11  B.  Ct  880,  npboldlng  tax  of  cars  based  on  local  busi- 
ness of  company;  Relnbart  t.  McDonald,  76  Fed.  406,  State  may 
tax  cars  wbose  legal  sltos  Is  elsewhere;  Hall  r.  Refrigerator  Transit 
Co..  24  Col%  296,  66  Am.  St  Bep.  226,  61  Pac.  424,  npholdlng  tax 
on  foreign  corporation's  refrigerator  cars. 

DIstlnKnlsbed  In  Transit  Co.  y.  Ljncb,  18  Dtab.  899,  66  Pac.  645, 
upholding  tax  of  non-resident  corporation's  cars. 

Taxation.— State  may  base  tax  an  railroad's  personalty  on  arer 
age  amount  used  In  State,  p.  123. 

ApproTed  In  American,  etc.  Transit  Oo.  t.  Hall,  174  U.  S,  82, 
19  S.  OL  804,  reaffirming  rale;  Hall  r.  Refrigerator  Trans.  Ca.  24 
Oolo.  801,  66  Am.  St  Rep.  228.  61  Pac.  426,  upholding  tax  on  foretgn 
coritoratfOD'a  refrigerator  cars;  State  t.  State  Board,  8  &  Dak. 
351.  63  N.  W.  196,  npholdlng  law  taxing  express  companies'  local 
property..  Sea  note  In  62  Am.  8t  Bep.  471. 

DIstlngalBbed  In  People  v.  Wemple,  181  N.  T.  71,  27  Am.  St  Rep. 
646,  29  N.  B.  1006,  arguendo. 

Taxation.—  Fact  tbat  cars  are  used  In  Interstate  commerce  doe* 
not  prevent  State  taxation,  p.  124. 

Approved  In  Pullman's  Car  Go.  t,  Pennsylvania,  141  D.  S.  23, 
29,  36  L.  616.  619,  11  S.  Gt  878,  880.  npboldlng  tax  of  cars  based 
Ml  ratio  of  local  mileage  to  company's  capital;  Cleveland,  etc.,  Ry. 
T.  Backus.  164  TT.  S.  446,  38  L.  1046,  14  S.  Ct  1124.  upbolding  as- 
sessment of  Interstate  rsllroad  on  mileage  basis;  Western,  etc, 
TeL  Co,  T.  Tsggart  163  V.  S.  14,  41  L.  64,  16  6.  Ct  1068,  upholding 
tax  of  stock  of  telegraph  company  based  on  length  of  lines  In  State; 
LInehan.  etc..  Transf.  Co.  v.  Pendergrass,  70  Fed.  2,  S6  U.  S.  App. 
48,  Relnhart  t.  UcDonnld,  76  Fed.  406,  and  Transit  Oo.  v.  I^nch, 
18  Utah,  394,  66  Pac.  643,  all  upholding  State  tax  of  non-resident 
corporation's  cara^  Western,  etc.,  Tel.  Co.  v.  Tsggart,  Ul  Ind.  SBO, 
ui  N.  EL  1066,  npbolding  law  taxing  telegraph  llMiL 
Tou  XI  — 86 
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TautloB.— TItsIiila  Uwb  of  1881,  1S8Z,  cegudlnc  nOrosd  taxa- 
UtM,  applies  011I7  to  Tlrglala  corpontloiu,  p.  124. 

Approved  In  PuUmas'a  Car  Co.  t.  PeniuTlTanla,  141  U.  S.  38,  SS 
L.  618;  11  8.  Ct  8B0,  Id  PennsylTanla. 

DletlDgnlabed  In  Pollman's  etc..  Car  Co.  t.  Board  of  AaaeaBon. 
5B  Fed.  200,  under  LoDlslaoa  Btatntes;  Belnbart  y.  McDonald,  76 
Fed.  406,  nnder  California  statutea. 

If lacellaneodB.— Cited  In  Martin  t.  Baltlnuve,  ct&,  B.  R„  UI  D. 
S.  677.  38  L.  31S,  U  S.  Ct.  636,  Clrcnlt  Court  takea  aama  Jndtdal 
notice  of  non-resident  rallroad'a  license  aa  State  conrta;  Western, 
etc  B,  Co.  T.  Boberson,  61  Fed.  697.  22  D.  8.  App.  187,  State  may 
permit  non-reaident  railroad  to  do  bnslneaa  therein. 

127  D.  8.  126-133,  32  L.  9».  UNITED  STATHB  t.  IBWIN. 

Court  of  CUlma  la  antborixed,  b;  act  of  1886,  to  render  flnal 
Judgment  In  certain  cases,  p.  12S, 

Courts.—  Act  of  1886  limits  Court  of  Claims'  Judgment  to  i»op- 
erl;  Impressed  Into  govemmMit  service,  p.  129. 

Not  dted. 

127  U.  8.  188-189.  82  L.  92.  0LEA80N  v.  DI8TBIOT  OF  OOLUM- 
BIA. 

District  of  Columbia. —  Holder  ot  certlflcates.  Indorsing  tfaem  aa 
aecarltjr,  must  notify  board  of  worka  of  Interest,  p^  188. 

Not  cited. 

127  n.  e.  ise-ieo,  82  l.  n,  khixet  v.  milan. 

Hunidpal  corpomtionB  must  be  expresaly  anthorlaed  to  pnrebass 
railroad  stock,  p.  160. 

Knnldpal  corporattona  granted  power  to  subscribe  for  stock 
doee  not  Include  power  to  Issue  bonds,  p.  160. 

Approved  in  Bill  v.  Memphis,  134  U.  S.  206,  83  L.  890,  10  &  Ot 
664,  following  rule;  Tonng  v.  ClarendMi  Twp„  182  U.  S.  847,  S3  L. 
360,  10  B.  Ct.  109.  such  power  must  be  express  or  reasonablj  im- 
plied; Merrill  v.  Mondcello,  138  TT.  S.  690,  34  L.  1076,  II  8.  OL  448. 
Brenbam  v.  Qermas,  etc..  Bank.  144  V.  8.  186,  186,  36  L.  396,  396. 
12  S.  Ct  663,  664  (see  dtsaenUng  tqilnton  In  144  U.  8.  191,  193,  38 
U  897,  396,  12  S.  Ct  666),  and  Lebman  v.  San  EHego,  S3  Fed.  671, 
48  U.  8.  App.  686,  antborlty  to  b<»TOw  does  oot  Include  Issue  of 
negotiable  bonds;  Bamett  v.  Denlson,  146  U.  8.  138,  36  L.  663.  13 
S.  Ct  820,  bond  specifying  date  of  M^llnance  does  not  comply  with 
reqntrement  to  recite  purpose;  Oqnawka  v.  Graves,  82  Fed.  S72,  68 
U.  8.  App.  469,  act  autborlelng  leeue  of  refunding  bonds  does  not 
extend  to  cities  afterwards  incorporated;  KIracb  v.  Braun,  153  Ind. 
267,  63  N.  B.  1086,  gravel-road  bonds  are  not  negotiable  and  not  evi- 
dence of  valid  assessment;  Commissioners  v.  Call,  123  N.  O.  812, 
31  S.  B.  483,  44  L.  B.  A.  263,  bona  fide  boldn  la  protected  from 
Irregularities  bat  not  want  of  power;  Keehn  v.  Wooster,  18  Oblo 
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0.  O.  2T4,  redtal  doM  not  estop  Bbowlng  of  lIleKal  pnrpose;  dl»- 
sentlng  opinion  In  West  Plalna  Twp.  v.  S»ge,  OB  Fed.  fiS2,  82  IT.  & 
App.  72S,  majort^  holding  antlioiitr  to  Inne  refunding  b<»d  tn- 
clndes  negotiable  bonds. 

DlstlngalBbed  In  RIcbardaoD  t.  Maisb&ll  Oonn^,  100  TntD.  SA 
4fi  8.  W.  440,  opboldlng  bonds  ralld  under  preralUng  GoottrnetloB 
at  time  ot  Issue. 

Xualcdpal  corporations.— Tennesseo  code,  autborlalng  stock  sob- 
BcrlptlcHis,  does  not  aDtbortze  bond  issue,  p.  IG2. 

ApproTed  In  Norton  t.  Dyersbtirg,  127  U.  &  176,  82  L.  91,  8  & 
CL  1118,  arguendo. 

Knntcipal  corporations  cannot,  under  Tennessee  act  ot  ISTl.  firs 
ae  hwn  credit  <»  subscribe  to  stock,  p.  IBS. 

Approved  In  Nekton  v.  D|rersburg,  127  0.  &  172,  82  U  89,  6  E. 
CL  1116.  following  rule;  Norton  r.  BrownerlUe,  129  U.  S.  492,  S3 
L.  779,  8  8.  Ot  826,  and  Fidelity,  etc..  Vault  Co.  v.  Lawrence 
County,  92  Fed.  678,  botb  annulling  bonds  leaned  wltbont  other  an- 
tbority  tban  said  act 

Kunidpal  corpor&tloiia."  Tennessee  act  of  1S72  antliorlzed  bcwds 
for  matured  debts  only,  p.  167. 

Ktrnldpel  corporations.— Jadgment  entered  on  mayor's  cos- 
sent  declaring  bonds  valid,  Is  not  coocluslTe  of  validly,  p.  IDfh 

Approved  In  Union  Bank  v.  Commissioners,  119  N.  C.  228,  227. 
228,  2D  a  E.  B68.  970,  84  L.  B.  A.  490,  491,  and  Board  of  ODBimra. 
T.  Union  Bank,  96  Fed.  298,  want  of  power  to  Issne  bonds  Is  not 
cured  by  compromise  Jndgment;  I^porte  v.  Qamewell,  etc  Td. 
Co.,  146  Ind.  476,  S8  Am.  8t  Rep.  366,  4S  N.  E.  B91.  8D  L.  R.  A.  OOa 
common  council  cannot  validate  ultra  vires  contract;  Kane  &  COk 
T.  Independent  DIsL.  82  Iowa.  8,  47  N.  W.  1077,  where  coUosIto 
Jndgment  was  obtained  tor  invalid  debt  of  school  district;  dissent- 
ing opinion  In  Oakland  r.  Oakland  Water,  etc.,  Co.,  118  CaL  22& 
60  Pac.  308,  majority  opboldlng  compromise  authorised  by  leglria- 
tnre.     See  note  Id  61  Am.  St  Bep.  860. 

Distinguished  In  Board  of  Oommrs.  t.  Piatt  79  Fed.  678,  49 
V.  B.  App.  225,  and  Howard  v.  Huron,  6  8.  Dak.  18T,  60  N.  W.  806^ 
26  I<.  R.  A.  501,  where  Judgments  were  by  default;  Union  Bank  v. 
Board  ot  Commrs.,  90  Fed.  12,  where  power  of  Issue  existed. 

Judgment  by  consent  on  compromise  is  bar  to  salt  or  claim  set 
up  Is  original  acdtm,  p.  160. 

12T  D.  S.  160-176.  82  L.  86.  NORTON  T.  DTEBSBUBQ. 

Hunldpal  corporations  were  not  authorized,  under  act  of  1871,  ta 
Issue  bonds  for  stock  snbscriptloD.  p.  172. 

Hunldpal  corporations.— Tennessee  acts  of  1869,  1870.  18T1  did 
not  authorize  Issue  of  bonds  psyable  In  ten  years,  p.  173. 

Approved  In  Bamum  v.  (Miolona.  148  U.  8.  896,  87  L.  497,  18  8. 
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Ot  639,  umnUlDE  bonds  nmnlng  more  thaa  ten  j«us  pnscrRied 
b7.  statute;  People's  Bank  v.  Scbool  Dlst,  8  N.  Dak.  48Q,  57  N.  W. 
788,  28  I*  B.  A.  6M,  umoUlnK  bonds  parable  aoonai  than  as- 
thorlzed.    See  note  <□  SI  Am.  St  Rep.  851. 

DlBtlngalBbed  In  Heed  t.  OommlBstonen,  82  Fed.  718,  nnder  r»- 
dtals  wbere  time  limit  was  fixed  b7  popular  vote  only. 

ICmiicdpal  oorpontlons.— Power  to  sabscribe  for  railroad  stock 
does  not  laclnds  power  to  Issne  bonds,  p.  17S. 

Approved  In  Brenbsm  t.  Qerman,  etc..  Bank,  144  U.  8.  185,  36 
L.  8»e,  12  a  CL  663  (see  dissenting  opinion  In  144  H.  B.  Idl,  103. 
Sa  L.  397,  398,  12  8.  Ot.  566),  and  Lebman  v.  &an  Diego,  83  Fed. 
671,  48  U.  8.  App.  ess,  antborltj  to  borrow  doea  not  inclnde  Issno 
of  negotiable  bonds;  Commissioners  r.  Csll,  123  N.  O.  312,  31  S.  E. 
483,  44  Lb  R.  A.  253.  bona  fide  bolder  la  protected  from  IrregDlarities 
but  not  from  want  of  power. 

DlstingnlBhed  in  Rlcbardson  t.  Uarsball  Conntj,  100  Tenu.  349, 
45  8.  W.  440,  npboldlDg  bonds  valid  under  construction  prevailing 
at  time  of  Issue. 

Municipal  corponition'B  liability  for  stock  subscription  cannot 
be  queetKmed  in  suit  on  unauthorized  bonds,  p.  176. 

Approved  lo  Norton  v.  Taxing  DlsL,  30  Fed.  102,  Tennessee  Om- 
stltuUon  of  1870  abrogates  prior  authority  to  Issue  bonds;  Franda 
T.  Howard  County.  60  Fed.  65,  where  plaintiff  sued  W  bcmdbolder. 
not  asBlgnee  of  public  contract 

127  V.  S.  176-181,  32  L.  97,  FOBNCROOK  v.  BOOT. 

Patoita.—  Honey-frame,  made  by  bending  and  uniting  ends  at 
■Ingle  piece.  Is  not  patentable  Invention,  p.  180. 

Approved  In  Fond  du  Lac  County  v.  May,  137  17.  S.  408,  34  L, 
719,  II  8.  CL  102,  Invalidating  May  patent  for  coustraction  of 
prisons. 

Patenta.—  Use  of  wsx  in  boney-frames  la  not  unclaimed  equiva- 
lent tor  ^ooves,  p.  181. 

Approved  In  Perkins  v.  Eaton,  40  Fed.  874,  Perkins'  patent  for 
mechanical  movement  Is  not  Infringed  by.  movement  of  Bemlngton 
typewriter. 

127  V.  S.  182-192,  32  L.  66,  UNITED  STATES  V.  EiOUISIANA. 

Pabllo  lands.— Government  alone  can  enforce  conditions  ot 
swamp-land  grant  to  State,  p.  188. 

Approved  In  Kings  County  v.  Tnlsre  County.  119  Gsl.  612,  61 
Pac.  867,  no  person  or  county  bas  any  control  of  such  lands  or 
proceeds. 

Public  lands.—  Proceeds  from  Stste  swamp-land  grants  are  not 
subject  to  property  trust  precluding  set-off,  p.  191. 

Approved  In  Obandler  v,  Oalumet  etc,  Min.  Co.,  SO  Fed.  667, 
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Kccaptance  ot  tenda  under  canal  grant  eatopa  State  to  claim  cam* 
nndu  Bwamp  grant. 

PabHe  lands.—  Swamii-laiid  act  of  IStX)  operated  as  abaolnta  gUti 
dlncUwu  for  applying  proceeds  were  not  i»andato>7,  p^  IBl. 

ReafDrmed  In  Cook  Oonnly  t,  Oalnmot  "tc.  Canal  0D^  US  0.  S. 
«»,  8i  L.  UlT.  U  S.  Ct.  441. 

IPablio  lands.—  Act  ot  1811,  granting  to  lionlsiana  6  p«r  c«nt  Vt 
proceeds  of  pnlillc  land  sala,  construed,  p.  191. 

Umltatloix  of  six  yeara  In  |  1068^  B.  B.,  aK^ea  to  Louisiana's 
dalnu  under  act  ot  1811,  p.  192. 

127  U.  S.  198^00,  S2  L.  118;  WHITBBOE  t.  MEOtOANTILB  BANE. 

Taxation  of  national  bank  Bbares  at  66  per  cent,  of  valae  and 
other  secorltles  at  00  per  cent.  Is  dlacrlmlnatloD.  p.  195. 

Dlstlngulsbed  In  National  Bank  v.  Obapman,  178  U.  S  219,  19 
6.  Ct  418,  arguendo. 

Taxation.— Powers  of  Ohio  State  board  oC  equalisation  for  to- 
corporated  banks,  stated,  p.  IflT. 

Taxation.—  Owners  of  natlocal  bank  sbares  are  entitled  to  do- 
dnct  debts,  as  In  case  of  otber  moneyed  capital,  p.  199. 

Approved  In  Miller  t.  First  Nat  Bank.  46  Obla  St.  430,  21  N.  B. 
863,  and  First  Nat  Bank  t.  Blcbmond,  39  Fed.  314,  national  bank 
sbares  most  be  taxed  against  Individuals  so  as  to  allow  sncb  de- 
duction: Mercantile,  etc..  Bank  t.  Shields,  C9  Fed.  964,  956,  failnre 
to  allow  sncb  deduction  from  national  bank  shares  Is  unlawful 
dlscrlmtnatlou;  National  Bank  v.  Flsber,  45  Kan.  780,  26  Pac.  4S3. 
BresBler  t.  Wayne  County,  SB  Neb.  478,  41  N.  W.  357,  and  New- 
port V.  Mndgett,  18  Wash.  275,  61  Pac.  467,  national  bank  share- 
holder has  same  right  to  such  deduction  aa  others;  First  Nat  Bank 
T.  Chapman,  9  Ohio  0.  C.  83,  84.  restraining  collection  of  tax  on 
national  bank  shares  without  such  deduction. 

Distinguished  tn  National  Bank  v.  Chapman,  173  TT.  8.  219,  19  S 
Ot  413,  upholding  tax  exemptions  not  made  as  unfriendly  dls- 
crimlnstlon;  Button  t.  National  Bank,  63  Kan.  468,  36  Pac.  728, 
denying  right  to  deduct  debts  from  national  bank  stock  where  no 
substantial  discrimination  exists.  Denied  In  Ghapinan  v.  National 
Bank,  56  Ohio  8t  325.  47  N.  B.  68,  national  bank  shareholder  baa 
no  right  to  such  deduction. 

127  V.  S.  200-206,  82  I*  110,  PEORIA,  BTO.,  UNION  RT,  t,  (MI- 
0A60,  ETC..  R.  R. 

Bailroads.— In  suit  against  receiver  for  rent  for  track,  opprev- 
live  contract  with  others  cannot  measure  amount  p.  205. 

Approved  In  Breed  v.  Glasgow  Inv.  Co.,  92  Fed.  766,  contractor 
completing  building  after  receivership,  without  order  of  court,  ac- 
quires no  lien. 
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BollTMida.—  Suit  agaliut  recelrer  for  rent  aboald  Im  dtemtawd 
In  absence  of  Btaowlnc  Uwt  amount  luauffldent,  p.  205. 

12r  n.  8.  206-210.  S3  L.  lOT.  UieSOUBI,  EITO..  BT.  t.  UAOEXT. 

Oorporatloiia.— In  absence  of  cbarter  proTlelon  State  ma^  pi»- 
ncrlbe  future  IlBblltttea  of  ita  eorpontlona,  p.  208. 

Approved  In  Orient  Ine.  Co.  t.  Dagga.  172  V.  8.  066,  IB  8.  OL 
284,  upholding  State  power  to  legislate  against  limitation  of  loss 
l>7  Insurance  companies;  State  t.  Brown,  etc,  Itlg.  Oc  18  R.  L 
20,  25  AtL  248,  upboldlng  act  requiring  mannfutnrers  t»  par  em- 
ployees weekly.     See  note  In  62  Am.  St  Rep.  100. 

Qnallfled  In  Johnson  t.  St  Panl,  etc.,  R.  Ob.,  43  Minn.  2SS;  46 
N.  W.  ]fi7.  8  L.  R.  A.  410,  limiting  UablUtj  law  to  railroad  em- 
ployees exposed  to  special  hazard. 

Carrier,  using  utmoet  care.  Is  not  rellered  from  llablUtr  for  tai- 
jtUT  of  passenger  not  negligent,  p.  208. 

Uaster  and  servant.— Kansas  act  making  railroad  liable  tor 
uegllgence  of  fellow  aerrants.  Is  valid,  p.  206. 

Approved  In  Pelrce  r.  Van  Dnsen,  78  Fed,  700,  47  TI,  8.  App.  SSO, 
Georgia  R.  R.  ▼.  MlUer,  90  Ga.  574,  IS  S.  B.  040,  and  Hancock  v. 
Norfolk,  etc  R7.,  124  N.  0.  227.  S2  S.  B.  680,  aU  fcdlowing  rule; 
HInneapoUe,  etc„  By.  v.  Herrick,  127  U.  8.  211.  82  L.  110.  8  S.  Ct. 
1176,  Chicago,  etc.,  B.  R.  t.  FodUus,  167  U.  8.  2ia  89  L.  676,  15 
8.  Ct  685  (affirming  S.  a.  62  Kan.  287,  34  Pac  740>.  and  Pitts- 
burgh, etc.,  R.  Co.  T.  Monte(Hnei7.  162  Ind.  12,  71  Am.  St  Rep.  31(^ 
49  N.  B.  686,  all  Upholding  similar  laws;  Minneapolis  Bj,  t.  Beck- 
with,  1S8  U.  8.  82,  82  L.  687,  0  S.  Ot  209.  npboldlng  Iowa  law 
prohibiting  sale  of  Imitation  butter;  Leavltt  v.  Canadian  Pac.  R7- 
00  Me.  1S9.  37  Atl.  888,  38  L.  R.  A.  163.  and  St  Louis,  etc  Ry.  v. 
UatbewB,  166  D.  S.  26,  26,  41  L.  ^0,  621.  17  8.  Ot  262,  upholding 
law  making  railroads  liable  for  fires  caused  thereby;  M^^uu  v. 
UllDOls.  etc  Sav.  Bank,  170  U.  S.  294,  42  L.  IMS,  18  S.  Ct  698, 
upboldlng  classified  taxation  of  Illinois  Inheritance  tax;  Tnllis  v. 
Lake  Brie,  etc.,  R.  B.,  17^  U.  S.  861.  20  S.  Ct  187,  upboldlng  Id- 
dtana  statute  regulating  raltroad'a  Uablli^  to  emplt^ees;  Skinner 
*.  Oamett  etc.,  MIn.  Co.,  96  Fed.  744,  u^oldlng  law  requiring  coi^ 
porations  tA  pay  employees  monthly  snd  giving  lien;  Schoolcraft 
T.  LoolSTlUe.  etc..  R.  R.,  92  Ky.  242,  17  8.  W.  660,  14  L.  B.  A.  687, 
and  n.,  upboldlng  law  glvls;  railroad  employees  right  of  action 
for  deatb  by  neglig«)ce;  Dlzon  v.  Chicago,  etc.,  Ry.,  109  Mo.  423, 
19  8.  W.  414,  18  L,  B.  A.  769.  and  n.,  and  dissenting  opinion  In 
Relyea  t.  Kansas  Olty,  etc  Ry.,  112  Mo.  97,  20  S.  W.  482,  18  L. 
B.  A.  821,  and  n.,  defining  "  fellow  servsnts; "  Northern  Pac.  R.  B. 
T.  Bamea,  2  N.  Dak.  346,  61  N.  W.  366,  railroads  may  be  classed 
by  themselves  for  taxation;  Waters,  etc.,  OtI  Co.  r.  State,  19  Tvx. 
dT.  App.  18,  44  S.  W.  044,  upholding  law  forbidding  certain  com- 
binations In  restraint  of  trade;  Virginia  Develop.  Oo.  v.  Orozer,  etc.. 
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Iron  Co^  M  Tl  UO,  44  Am.  Bt  B«p.  896,  17  S.  E.  807,  upboldlii« 
law  preferring  cotiin  U»ia  <»  manufactarlss  cotpontlonB  to  mort- 
lacea  tbereot.  See  ootee  In  82  Am.  St  Bep.  m,  and  20  Am.  St 
Bep.  Site. 

DlBdn^ished  In  dlaaetitlng  ot^nlon  m  Atehlaoit,  vtc.,  R.  B.  t. 
Matthewi,  174  U.  S.  121.  IS  S.  Ot  619.  maJoHtr  nplnridlnK  Eansaa 
taw  anowinff  attorneys  fees  against  railroad  comniunlcatlDf  lira. 

Co3utltittlonal  law.— Special  leglelatlMi  Is  not  repngnant  t» 
rttnrteentti  amendment  If  uniform  as  to  class,  p.  209. 

Approved  In  Home  Ins.  Co.  t.  New  Xork,  134  D.  8.  607,  S3  L. 
1032,  10  S.  Ct  68T,  npbolding  tax  npon  ligbt  of  foreign  corporations 
to  do  business;  Holden  v.  Bardy,  168  V.  S.  3S6.  42  L..  T8S,  18  S.  OL 
885,  apholdlng  elgbt-honr  law  operative  solely  on  miners;  Orient 
Ine.  Go.  T.  Daggs,  172  U.  S.  562,  19  8.  Gt.  28S  (affirming  &  O,  188 
Mo.  394,  58  Am.  St.  Bep.  643,  86  8.  W.  87,  SS  L.  R.  A.  229),  Pboenix 
Ins.  Co.  T.  Levy,  12  Tex.  GIt.  App.  48,  S3  8.  W.  998,  and  Ihigger 
*.  Insarance  Co.,  9S  Tenn.  251,  82fi.W.  6,2SL.B.A.  788,  aU  ap- 
holdlng laws  annnlling  limitation  of  loss  in  insurance  policies: 
8t  Lonls,  etc„  Ry.  v.  Paul.  173  U.  B.  408;  19  S.  Ct  tiO  (afflrmlng 
3.  O^  64  Ark.  69.  62  Am.  St.  Bep.  169,  40  S.  W.  707,  37  L.  R.  A. 
SOQ,  and  Le^  v.  St.  Lonls  By^  68  Ark.  440,  41  Am.  8t  Rep.  122, 
28  8.  W.  85,  28  L.  R.  A.  276,  both  npholdlng  act  making  employee's 
wsges  due  npon  bis  discharge  bj  corporation;  Tullls  t.  Lake  Erie, 
etc..  R.  R..  175  U.  S.  353.  20  8.  Ot.  137,  upholding  Indiana  BMtate 
regulating  railroads'  liability  to  employees;  Pacific  Exp.  Co.  t. 
Selbert,  44  Fed.  317,  uphiridlng  tax  on  State  receipts  of  express 
company;  Gilchrist  t.  Helena,  etc..  B.  Co„  68  Fed.  714,  upholding 
law  preferring  lien  of  railroad  lab<»  Judgment  to  prior  mortgage; 
Tonni;blood  v.  Birmingham,  etc.,  Sar.  Go.,  96  Ala.  62S,  36  Am.  St. 
Bep.  249,  12  So.  681.  20  L.  E.  A.  61.  upholding  law  forbidding 
bankets  to  take  usurious  Interest;  Hlsaourl,  etc  By.  t.  Merrill,  40 
Kan.  400,  19  Pac.  795,  upholdhig  law  making  Are  caused  by  rail- 
road prima  fade  evidence  of  negligence;  State  t.  American,  etc„ 
Refining  Co.,  61  La.  Ann.  666,  25  So.  440,  upholding  statute  exempt- 
ing sugar  producers  from  license;  State  v,  Broadbelt,  89  Md.  679, 
7S  Am.  St.  Bep.  306,  48  Atl.  773.  46  L.  B.  A.  486,  sanitary  regulattoD 
operatlre  only  upon  dairymen;  Broadfoot  v.  FayetteTtlle,  121  N.  C. 
422,  61  Am.  St.  B^.  671,  28  8.  B.  516,  39  L.  B.  A.  246,  upholding  law 
fining  resident  owners  of  stray  stock  more  than  non-residents;  State 
T.  Wilson,  121  N.  O.  468.  461,  28  8.  B.  668,  660,  holding  suspension  by 
governor  of  railroad  commls-:loner  "due  process  ot  law;"  State  v. 
Call,  121  N.  C.  647,  28  S.  E.  618,  upholding  medical  license  statute 
exempting  certein  clones;  Northern  Pac.  B.  B.  v,  Barnes,  3  N. 
Dale.  3Sfi.  61  N.  W.  S93,  legislature  may  exact  percentage  of  earning 
from  railroad  in  lieu  of  texes;  Campbell  v.  Cook,  86  Tex.  684,  40 
Am.  St.  Rep.  SSi,  26  8.  W.  487.  upholding  taw  defining  fellow  ser- 
vants;  Union,  etc.,  Ins.  Oo.  t.  Chownlng,  86  Tex.  687,  26  S.  W. 
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983,  ai  U  S.  A.  eoc  and  Mntnfll  life  Ins.  Co.  t.  BIod(ett  •  Tea. 
CUT.  Afff.  fil,  27  B.  W.  288.  npholdlng  statnte  allowing  ■ttorti^r*' 
tesa  and  damages  against  Ineorance  companies  for  delaj;  Wateia, 
ete^  (Ml  Oo.  T.  8tat«.  19  Tex.  Glv.  Ak).  14.  M  8.  W.  M2,  npboldlnc 
law  pnhlbitliig  certain  combloatlons  In  restraint  of  trade;  Hooaton, 
•tc.,  R.  Co.  T.  Stnart  —  Tex.  Ctv.  App.  —,  48  S.  W.  8D4,  opboldlng 
law  against  ex  parte  depoaldoiu  In  anlta  In  wtilch  corpcwatloaa 
•re  parties.    See  note  In  26  Am.  St  Bep.  884. 

DlBtlDErniBhed  In  Gnlf,  etc„  R?-  t.  Bllla,  16B  U.  B.  165,  41  L.  668, 
17  S.  CL  Ton,  clasaiBcatlon  must  not  be  nnreaaonable  and  arbltrair,; 
LeTaltee  t.  St  Paul,  etc,  Ry.,  40  Minn.  291.  41  N.  W.  974,  Umtttog 
llabUltf  law  to  emplt^eee  exposed  to  dangers  of  operating  railroad. 

Corporationa  are  persons  under  fourteenth  amendment,  p.  209. 

Approved  in  Gulf,  etc.,  Rj.  ▼.  Ellla,  160  D.  S.  Ifi4,  41  L.  668,  IT 
&  Ot  2fi6,  Oplnltm  of  tbe  Jnstlcea,  66  N.  H.  680;  88  AtL  lOTT,  and 
Dngger  t.  Inaurance  Co.,  95  Tenn.  250,  82  B.  W.  6;  28  L.  R.  A.  796, 
all  reaffirming  rule.  See  notes  In  26  Am.  St  Rep.  878,  and  62  Am. 
St  Bep.  168. 

Dlstlngniahed  In  Uagga  t.  Orient  Ina.  Co.,  138  Mo.  891,  S8  Am. 
St  Rep.  641.  38  8.  W.  86,  85  L.  B.  A.  228,  States  may  prescribe 
CMidiU<HU  on  foreign  corporation's  rigbt  to  do  business. 

BaUmada.— Regulation  of  bazardoua  business  of  railroads  Is  not 
ol>jectt<»iable  because  Inapplicable  to  otber  cwporatlona,  p.  210. 

Approved  in  Pittsburgh,  etc„  R.  Co.  v.  Montgomery,  152  Ind.  0, 
71  Am.  St  Rep.  308,  40  N.  BL  535,  and  Aiaoa  v.  Chicago,  etc,  Ry.. 
106  Iowa,  57,  75  N.  W,  677,  npbolding  laws  making  railroad  liable 
tor  tUlvw  servant's  negligence;  Waters,  etc..  Oil  Co.  v.  State,  IS 
Tex.  OIv.  App.  IB,  44  8.  W.  M3,  upholding  law  prohibiting  certain 
combinations  in  restraint  of  trade;  dissenting  opinion  In  State  v. 
Loomle,  116  Mo.  328,  22  8.  W.  3B4,  21  L.  B.  A.  806,  and  n.,  majority 
annnlllng  law  forbidding  manufacturers  to  pay  employees  In  checks 
sot  redeemable  In  cash.    See  note  In  26  Am.  St  Rep.  8S3. 

127  U.  S.  21t>-212,  32  L.  109,  UINNEAPOLIS,  ErFO.  BY.  v.  HBB- 
RIOK. 

Hastsr  and  sarruit.— Iowa  act  making  railroad  liable  tor  neg- 
ligence of  fellow  servants  Is  valid,  p.  212. 

Approved  In  Pittsburgh,  etc,  R.  Co.  t.  Montgom«7,  152  Ind.  11, 
Tl  Am.  St  Rep.  809,  49  N.  E.  586,  and  Hancock  v.  Norfolk,  etc 
By.,  124  N.  0.  227,  32  S.  B.  680,  following  role;  Magoun  v.  tlllnola, 
etc..  Bank,  170  V.  S.  294.  42  L.  104S,  18  B.  Ct.  606,  upholding  classi- 
fied taxatlcm  of  Illinois  InherltaDce  tax;  Tollis  ▼.  I<ake  Erie,  etc, 
R.  R.,  176  U.  S.  361.  862.  20  S.  Ot  137,  nphtjdtng  Indiana  statnt* 
regulating  railroad's  liability  to  employees;  Broadfoot  t.  Payette- 
vine.  121  N.  C.  422,  91  Am.  St  Bep.  671,  28  S.  B.  616,  89  L.  R.  A. 
246,  avoiding  law  imposing  greater  tine  on  resident  than  non-resl> 
dent  ownera  of  stray  stock;  SUte  t.  Wilson,   121   N.  a   458,  28 
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I.  K  OBtt,  holding  snepenricm  t^  gorenior  ot  railroad  conimla>loD« 
doe  proceaa  of  law;  QnU.  etc^  R7.  t.  EUIb,  les  U.  &  UM,  41  L. 
668,  17  S.  GL  26A,  corporatlona  an  peisons  wltbln  fomteentk 
amendmoiL    S««  note  tn  2B  Am.  Bt  Bep.  8TS,  884. 

127  U.  8.  212-213,  32  L.  147.  UNITED  STATES  t.  BROADHBAIk 

BalL—  &it«n>t  cannot  be  recoTered  on  bail  bond,  p.  213. 

ApproTed  lo  Pennsylvanta  Oo.  t.  Swain,  —  Fa.  St.  — ,  42  AtL  20^ 
bond  ot  defaulting  insane  committee  beaia  Interest  from  demand. 

BalL— Recoverr  «o  bond  It  limited  to  penalty  and  coBts,  p.  213. 

Appwd  doea  not  He  from  Clrcnlt  to  Supreme  Court  wbere  penalty 
of  bond  aned  on  Is  (5.000,  p.  213. 

Appeal— Act  of  ISTG.  prescribing  Jurisdictional  amount  tor  a^ 
peal,  applies  to  United  States,  p.  21S, 

Mlscellaneoas.— Cited  In  Nortberu,  etc.,  Trast  t.  Sears,  SO  Or. 
402,  41  Pac  BSe,  85  L.  B.  A.  196,  and  B.,  wlthont  special  ap[^ 
eadon. 

127  U.  S.  213-216.  32  L.  147,  JONES  t.  ORAIO. 

Appeal.— Order  npon  demnrrer  atatlng  conditions  mi  which  bill 
will  be  dismissed  Is  not  final,  p.  216. 

Followed  In  Btratton  t.  Dewej,  79  Fed.  S4,  41  n.  S.  App.  T41, 

127  D.  8.  216-234,  82  X,.  12S,  DB  SAUSSDRB  T.  GAILI^ABD. 

Conrta.-  Who  ma;  sue  under  State  statute,  and  when,  are  qna*- 
tlons  not  reviewable  In  Supreme  Court,  p.  233. 

Approved  m  McFheraon  T.  Blacker,  146  U.  6.  23,  36  L.  873,  U 
8.  CL  6,  decUnlDg  to  review  State  decision  as  to  proper  rMued;  in 
asaallin?  Invalid  law;  Beneca  Nation  v.  CHiristr,  162  U.  8.  2S9,  40 
L.  972,  16  S.  Ct  830.  construction  of  New  York  statute  permitting 
Seneca  Indiana  to  sne  la  for  State  court 

Courtfl.—  State  oonrt'a  Interpretation  of  atatnta  allowing  aults 
against  Stata  la  condualve,  p.  233. 

SnprenM  Court  cannot  review  State  decision  based  on  ground  In. 
depend»it  of  Federal  question,  p.  234. 

FoUowed  In  Hale  v.  Akers.  132  V.  B.  S66.  33  L.  446,  10  B.  Ot 
175,  Hopkins  v.  McLnre,  138  U.  8.  386.  33  U  663.  10  8.  Ct  409, 
Henderson  Bridge  Oo.  t.  Henderson,  141  U.  S.  688,  3S  L.  004,  12 
8.  Ct  11&  Delaware,  etc..  Nav.  Co.  v.  Reybold,  142  U.  8.  643,  86 
L.  1144,  12  8.  Ct.  292,  and  Ernstls  v.  Bollea,  150  U.  S.  370,  37  L. 
1118.  14  8.  Ot  184. 

Couits.—  Federal  question  must  have  been  necessarilj  raised  and 
actnallr  decided  tj  State  conrt  p.  234. 

FoUowed  In  San  Francisco  v.  Itsell,  133  U.  S.  66,  88  L.  671.  10 
8.  Ot  242,  Blout  T.  Walker,  134  U.  8.  614.  33  L.  1D3S.  10  8.  Ct  608. 
Johnson  v.  Klsh,  137  V.  8.  307,  34  L.  686,  11  8.  Ct  113.  Oook  Count? 
V.  Galumet  etc.  Canal  Co.,  188  U.  8.  661,  34  L.  1115,  11  S.  Ct  440, 


Digilizcd  by  Google 


127  n.  8. 2BS-3B1  Nates  on  U.  1.  Scprati.  STO 

/ 
Walter  A.  Wood  Co.  v,  adnner,  188U.  a.S86.  SBL.lM,U&Ct 
529,  and  Oilcsgo,  etc.,  R.  B.  r.  Cblcago,  168  U.  &  2B%  41  U  983. 
17  S.  Ct  683. 

Distinguished  In  McPhersoD  t.  Blacker,  146  U.  B.  23,  36  U  m. 
13  S.  Ct  6,  under  facts. 

127  V.  B.  2S6-Z46,  82  L.  112,  PORTEB  t.  WHITE. 

Oonrts.— App^ant  Irotn  General  Term  at  District  Bopmiw 
Oonrt  cannot  raise  qneatton  not  appealed  from  special,  p.  248. 

Uen.— Power  of  attomer  to  recorer  claim  glvea  no  eqtiltable 
lien  on  fnnd,  p.  244. 

Mlsccllaneons.— Cited  In  Bajrard  r.  Wblta,  127  V.  8.  247,  S2  L. 
117.  8  8.  Ct.  1224,  In  statement  of  facts. 

127  U.  8.  246-280,  32  L.  116,  BATARD  T.  WHITE. 

Man  damns  lies  to  compel  performance  of  clear  dnty,  wbCT* 
petitioner  has  no  otber  lecal  remed;,  p.  250. 

Approved  In  State  t.  Mayor,  45  La.  Ann.  278,  12  So.  S66,  dnt7 
mnst  be  absolute. 

Wan  damns  will  not  He  to  compel  secretary  of  State  to  pay  claim 
disputed  tMtween  otber  parties,  p.  250. 

127  V.  S.  Z51-2S1,  82  L.  158,  ANOARICA  r.  BATARD. 

United  States  Is  not  liable  for  Intereat  on  claims  against  It  In 
absence  of  statute,  p.  260. 

Approved  In  United  States  t.  Nortb  Carolina,  136  U.  8.  Z16,  84  L. 
S3S,  10  S.  Ct  022,  denying  appellee's  liability  for  Interest  on  un- 
paid bonds  after  maturl^;  Commissioners  of  Sinking  rnud  t. 
Buckner,  48  Fed.  B38,  642,  refusing  Interest  on  Internal  revenue 
taxes  paid  without  protest;  Baxter  t.  United  States,  Bl  Fed.  6TS, 
10  U.  S.  App.  243,  on  claim  of  district  attorney  allowed  by  treasury 
department;  Walton  v.  United  States,  61  Fed.  487,  Interest  pro- 
vision of  act  of  1887  does  not  apply  to  damages  for  collision  wttb 
government  pier;  Bunton  v.  United  States,  62  Fed.  172,  on  Judg- 
ment for  tort  against  United  States;  United  States  v.  Barber,  74 
Fed.  484,  486,  41  U.  8.  App.  424.  act  of  1887.  providing  for  suits 
against  United  States,  does  not  modify  B.  S.,  tl  1090,  1091;  Hawk- 
Ins  V.  Mltcbell,  84  Fla.  421,  16  So.  316.  and  Carr  v.  State,  127  Ind. 
21B.  22  Am.  St  Bep.  636,  26  N.  E.  783.  11  L.  R.  A.  S76,  and  n.,  only 
contract  under  statute  binds  State  to  pay  Interest;  Seton  v.  Hoyt, 
84  Or.  272,  76  Am.  St.  Rep.  343,  65  Pac  968,  48'  L.  R.  A.  63S,  gwa- 
eral  provision  for  interest  does  not  bind  county.  See  note  In  22 
Am.  St  Rep.  64S. 

Dlstlngulsbed  In  United  States  r.  New  York,  160  V.  8.  (OS,  40 
L.  668,  16  8.  Ct  410.  Including  Interest  paid  canal  commissioners 
for  United  States  In  expenses  autborlzed  by.  Congress. 

United  States.— Claim  against  secretary  of  State  for  money 
awarded  under  treaty  Is  against  go^emment  p.  268. 
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Approved  In  United  SUtee  t.  Nortb  Carolina,  186  U.  S.  21T,  S4  L. 
8S0.  10  B.  OL  923,  denying  appeUee's  UablUtr  for  Interest  on  wm- 
paid  bonds  after  matarltr;  nmted  States  ▼.  Blaine,  18»  U.  &  SSt. 
86  L.  188,  11  B.  Ct  eiS,  declining  to  compel  payment  ot  eectate 
awards  of  Uexican  claims  commission. 

United  States.—  Interest  on  claim  against  United  States  cannot 
be  predicated  on  letter  from  8Ute  departmait,  p.  261. 

127  n.  S.  261-265,  82  L.  148,  COBNELL  T.  WGIDNBR. 

Patents.—  Relasne  for  basblng  for  cask  bongs  beld  Told  for  omis- 
sion of  essential  element,  p.  266. 

Not  cited. 

127  U.  8.  265-800,  82  L.  239,  WISCONSIN  j.  PEIJCAN  INS.  tX). 

Supreme  Conrt  baa  original  Jurisdiction  of  suits  by  State  against 
suotlier  Btate  ot  dtlEcns,  p.  287. 

Approved  in  United  States  t.  Texas,  148  U.  8.  640,  644,  36  U  281. 
2SS.  12  S.  Ot  492,  463,  assuming  jurisdiction  of  snit  between  United 
States  and  State  to  determine  tertltorr's  boondar;:  United  Statee 
V.  Sbapltigb,  64  Fed.  130,  12  D.  8.  App.  26,  arguendo. 

Dlstingnlsbed  In  Hans  t.  Louisiana.  134  n.  8.  15,  83  U  847,  10  8. 
Ct.  607,  State  cannot,  wltbont  consult,  be  sued  by  Its  own  dtlsen. 

Oonrts.— Corporation  Is  citizen  of  creating  State  for  Jurisdic- 
tional purpoees.  p.  287. 

DistlngnlBhed  In  Gnll,  etc..  Lumber  Co.  t.  School  Dlst..  1  N.  Dak. 
406,  48  N.  W.  340,  declining  to  allow  removal  after  appeal  decided 
and  rehearing  granted. 

Coorta.—  Mere  fact  that  State  Is  plaintiff  Is  not  coaclnslve  oC  Su- 
preme Court's  Jurlsdlctioil,  p.  287. 

Supreme  Conrt  will  not  enforce  obligations  between  States  wblch 
sovereign  nations  would  not  enforce  Judicially,  p.  288. 

Approred  In  Iowa  v.  Chicago,  etc..  R.  Co.,  87  Fed.  602.  8  L.  B.  A. 
B68,  and  n.,  lemovabillty  Is  determined  by  nature,  Dot  f(«m  of  suit: 
HunUngton  v.  Attiia  146  IT.  S.  686,  86  L.  1134,  18  8.  Ot  234,  argo- 

Crlmlaal  laws  of  a  country,  cannot  operate  eztra-terrltorially, 
p.  288. 

Approved  In  Logan  t.  United  States,  144  U.  a  8(».  36  L.  443,  12 
B.  Ot  630,  competency  to  testify  In  one  State  Is  not  atfected  by 
conviction  elsewhere;  Iowa  v.  Obicafto,  etc.,  B.  Co.,  37  Fed.  602,  3 
X..  6.  A.  668,  and  n.,  remanding  action  against  railroad  for  penalty 
for  eztortira;  Ferguson  v.  Boea,  38  Fed.  163,  3  L.  R.  A.  324,  and  n„ 
suit  to  euforce  penalty  for  polluting  New  Tork  bay  Is  not  remov- 
able: In  re  Ladd.  74  Fed.  40,  State's  liquor  license  laws  do  not 
operate  In  reservation  ceded  to  United  States:  Ciesar  v.  Capell,  83 
Fed.  418,  penal  effect  of  Tennessee  law  regolatlog  foreign  corpora- 
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dons  does  not  Kpi^  to  eontrmcts  wtaoM  iltui  la  dsewlMre;  PmUm 
V.  Boston,  etc,  R.  Co,  90  Fed.  322,  declining  Jnrladletlw  of  Miw- 
cbuaetta  action  against  railroad  tar  death  by  ne^lgeac*;  loses  r. 
Pldeliqr,  etc  Tnut  Co.,  7  &  Dak.  182,  «8  N.  W.  tfSe.  penal  Uws 
bave  no  extra-territorial  force;  Kobn  t.  Uelcher,  4S  Fed.  OM,  It 
L.  B.  A.  442,  and  dissenting  opinion  In  Sparf  t.  United  States,  ISe 
n.  S.  1B7.  80  L.  B80,  16  8.  Gt  314.  srgaendo.  Bee  14  Am.  St  Rep. 
SOI,  note. 

DlBtlDgalstaed  In  Huntington  t.  Attrlll,  14(1  IT.  8.  66S,  86  L.  1127, 
18  S.  Ot  228,  limiting  nle  to  laws  wboae  pnipose  Is  to  ptmlsb 
<rffense  against  pnbllc  Justice. 

Fadend  courts  bare  oitertalned  snlts  br  tar^ga  Stats  oaty  wben 
demands  are  ot  drll  nature,  p.  2S0. 

Approred  In  Indiana  T.  Alleghany  OH  Co.,  8S  Fed.  878.  action  for 
ststntoij  penalty  Is  not  snlt  of  dvl]  natnre. 

Gonrts.— Rnle  that  conrte  of  one  country,  will  not  enforce  penal 
laws  of  anothOT,  aiqilles  In  snlt  for  penalty,  p.  290. 

Approved  in  Huntington  t.  AttrlU,  146  U.  &  671,  681,  36  L.  112B, 
1188,  18  S.  OL  229,  233,  penal  law  In  Internationa]  sense  is  ono 
wbose  purpose  la  to  ptiotsb  offense  sgalnst  public  Jostlcei  Iowa  t. 
(Silcago,  etc  B-  Co..  87  Fed.  G02.  3  L.  R.  A.  558,  and  n.,  remanding 
action  against  railroad  for  penalty  for  extortion;  Attrlll  t.  Hun- 
tington, 70  Md.  19S,  14  Am.  BL  B«p.  348,  349,  16  Ail.  668,  6S4,  2 
L.  B.  A.  78Z,  and  n.  (see  dissenting  opinion  In  70  Md.  200,  310. 
16  AtL  665,  666,  2  L.  R.  A.  783.  7S4.  and  n.),  decllnmg  to  enforce 
New  York  statute  making  corporation  oflacen  liable  for  debts  for 
misrepresentation.     Bee  note  in  14  Am.  St.  Rep.  S51,  SB2. 

Distinguished  In  Chesapeake,  etc.,  R.  Oo.  t.  Bank,  02  Va.  602, 
28  S.  D.  937,  44  L.  R.  A.  456,  and  n.,  where  plaintiff  has  suffered 
damage  throngb  neglect  of  duty  Imposed  by  foreign  law,  Bse  not* 
in  14  Am.  St.  Rep.  3S0. 

Judgment  in  rcon  fi^  forfeiture  In  foreign  court  win  be  upheld 
In  courta  of  another  country,  p.  291. 

An>roTed  In  Hilton  t.  Guyton,  109  U.  fi.  167,  40  L.  100,  16  8.  Ot 
145,  appearance  In  foreign  country  by  defendant  gives  Jurisdiction 
of  person. 

Judgments.— Oonstftutlonal  guaranty  ot  faith  and  credit  estate 
Usbes  rale  of  evidence  only,  p.  292. 

Approved  In  Huntington  v.  AttrlU,  146  D.  8.  671,  36  L.  1120,  IS 
S.  Ct  229,  Supreme  Court  determines  for  Itself  whether  Judgment 
of  one  State  disregarded  by  court  of  another  la  penal;  Wood  v. 
Ai^ustlns.  70  Vt.  610,  41  Ati.  684.  defendant  to  Judgment  of  sister 
State  may  Impeach  It  by  proving  want  of  service. 

Judgments  of  another  State  differ  from  foreign  Judgments  only 
In  that  they,  are  conclusive  on  merits,  p.  292. 

Approved  In  Hilton  v.  Guyton,  159  U.  S.  1^,  40  L.  IIS,  10  S.  Ot 
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in.  Coretgn  Jndgment  la  memly  pUma  fade  evidence;  KanBaa,. 
•tc^  B.  Co.  ▼.  Morgan,  76  Fed.  4SS,  4T  V.  B.  App.  1,  Judgments  uC 
State  coorta  are  not  open  to  collateral  attadc  for  frawL 

Jndgmant.— Execution  wtU  not  Israe  on  Judgment  of  anotbMr 
State  Mitr  aner  nev  ndt,  p.  29^ 

Jndgmant'a  priori^  od  lt«i  doea  not  ^rtend  bcrond  State  wbeie 
tendered,  p.  2B1. 

Approved  In  Ool*  r.  Cnnnlngham,  ISS  C  S.  11%  8S  L.  HI,  10  8. 
Ot  270,  equ:t7  court  may  reatraln  persona  within  Jortsdlctltm  from 
aolDg  elaewtiere. 

Judgments.— Oonrt  win  not  entertain  enlt  on  foreign  Judgment 
If  it  eould  not  enforce  original  claim,  p.  203. 

Approved  In  Huntington  t.  Attrlll,  14S  U.  B.  664,  671,  88B.  86 
L.  1126,  1129,  1133.  13  8.  Ct  226,  229,  234,  resffirmlng  rale;  Vty  T. 
Oblcago^  etc..  Rt„  46  Fed.  84,  suit  to  compd  railroad  to  ober  Btats 
regulationa  Is  not  remorable;  Oentral  Trust  Oe.  t.  Cbarlotte.  «te;„ 
B.  Oo.,  OS  Fed.  263,  upholding  Boutti  Carolina  Judgment  and  law 
referring  Hen  thereof  back  to  time  of  Injurr;  Packer  t.  Whlttler, 
01  Fed.  518,  68  U.  S.  App.  41,  discharge  may  be  avoided  by  showing 
bankrupt's  fraud  In  creating  debt  reduced  to  Judgment:  Whyle  v. 
McOcverD.  61  N.  J.  L.  358.  17  Atl.  05S.  discharge  In  bankniptcr 
will  support  motion  to  set  aside  execution  on  prior  Judgment;  In 
re  Rhutassel  86  Fed.  SOO.  arguendo.  See  note  hi  14  Am.  8t  Bep. 
892. 

Distinguished  In  Bio  Orande  County  v.  Burpee,  2i  Colo.  69,  48 
Pac.  639.  and  Orande  County  v.  People.  8  Colo.  App.  40,  47,  46 
Pac.  108,  courts  cannot  Inquire  Into  validity  of  claim  In  Judgment 

Oourts.— Supreme  Court's  original  Jurisdiction  doea  not  extend 
to  suit  t^  State  for  penalty,  p.  294. 

Approved  In  Postal,  etc..  Gable  Oo.  t.  AlabamB,  155  U.  S.  487, 
89  L.  232,  10  8.  Ct  194,  denying  Jurisdiction  of  State's  salt  to  re- 
cover taxea  and  penalties;  State  v.  Port  Rt^al,  etc..  By.,  40  8.  C 
483,  28  S.  H.  372,  maintaining  Jurisdiction  of  suit  by  State  to  tor- 
fslt  railroad  charter.     See  note  In  14  Am.  St  Hep.  3S0. 

Supreme  Omnt  cannot  entertain  suit  by  State  to  cmnpel  corp»- 
ration  of  other  State  to  pay  Judgment  for  penalty,  p.  269. 

Approved  In  California  v.  Sonthem  Pac.  Co.,  107  V.  S.  2D9,  38 
Ia  694,  ID  8.  Gt  603,  denyhig  Jurisdiction  of  suit  between  one  State 
and  cltiaens  thereof  and  of  another;  United  States  v.  Mexican. 
etc  By,.  40  Fed.  771,  act  of  1885  providing  mode  of  enforcing 
pMialty  for  Importing  contract  labor  ts  not  repealed  by  act  of  1888; 
United  States  v.  Shaplelgta,  54  Fed.  180,  12  V.  S.  App.  26,  admitting 
good  character  evidence  In  salt  for  damages  for  false  claim  against 
United  States;  Uolon^  v.  American  Tobacco  Co.,  72  Fed.  802,  in- 
forlnatlon  hi  equity  to  natraln  vlcriatlon  of  antl-trnat  law  to  mtt 
removable. 
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Dlsttngnlshed  m  HnntlnEton  t.  AttiUl,  146  D.  8.  871.  Sa  L.  U». 
18  6.  Ct  229,  enforcing  corporation  oredltoCi  JndcmcDt  twwd  tm 
llablUtj  of  corporate  officers. 

HlBcellaneooB.— Cited  In  Capital  Traction  Co.  v.  Hot,  174  U.  & 
10.  19  S.  OL  S84,  Jndlclar;  act  of  1789  U  coosldcmd  contemporaoMW 
«xpoBltton  ot  OoDBdtntJon. 

127  V.  8.  800-822.  82  L.  188,  COLTCB*  v.  COLTON. 

Todgmcat  dIsctaarslDg  execntrlx,  aa  ancb,  to  do  bar  to  aoit  agaUut 
ber  as  derlKa,  p.  809. 

Approved  In  Tonu  r.  Owen,  B2  F«d.  418,  Clrcolt  Conit  may  con- 
atme  will  In  absence  of  prior  conatmctlou  thereof. 

irais.— Intent,  as  expreaaed  In  will,  miut  prerall.  If  poaalblfc 
V.  809. 

Reafflnned  In  Borne  tor  Incurables  r.  Noble,  172  U.  B.  892,  19 
8.  Ot.  229,  TVima  T.  Owen.  62  Fed.  421.  In  re  Whltcomtv  86  CaL  272. 
24  Pac.  1029,  Jones  t.  Hnnt.  96  Tenn.  372,  84  S.  W.  694.  and  Hadler 
T.  Hadley,  100  Totn.  462,  46  S.  W.  343. 

Wills.— In  construing  amblgnotiB  expressions,  situation  of  par- 
ties mar  be  considered,  p.  809. 

Approved  In  Toms  t.  Owen,  62  Fed.  421,  and  Miller  t.  Potter- 
Held,  86  Ta.  878,  16  Am.  6t  Rep.  921,  11  8.  B.  486,  reaffirming 
rale:  Phillips  V.  Ferguson,  85  Va.  614,  17  Am.  St  Rep.  82,  see  8 
S.  B.  248.  admitting  parol  to  Identify  legatee  and  bis  "  famllj," 

WUL —  ECTect  must  be  glren  every  part  of  will  If  possible,  p.  300. 

Approved  In  Tbnrber  t.  Battey,  105  Hlcb.  722.  68  N.  W.  99S. 
reaffirming  rule;  Jcmes  v.  Hont  96  Tenn.  378,  84  8.  W.  694,  primary 
meaning  of  donbtful  words  may  be  modlBed  accordingly. 

Wills.— Technical  langnage  to  unnecessary  to  create  trust  In 
will;  Intmdon  governs,  p.  810. 

ApiKOved  In  Lee  v.  Enoe,  97  Mich.  281,  50  N.  W.  062,  reaffirming 
rale;  Stace  ▼.  Bumgardner,  88  Va.  421.  16  B.  E.  2M.  applying  rule 
to  tmst  deed  of  feme  sole,  before  marriage. 

Trust.—  Calling  trust  "  precatory  "  will  not  defeat  It  If  sufficiently 
expresBed,  p.  312. 

Api^oved  In  Bberhardt  v.  PentUn,  48  N.  J.  Eq.  S97,  28  AU.  SOB. 
to  defeat  trust  discretion  of  first  tak»  must  be  dear. 

WllL—  Dense  showing  Intention  that  benefits  go  to  othws  than 
devisee,  If  imperative,  creates  trust,  p.  S12. 

Approved  In  Shields  v.  H'Auley,  37  Fed.  SOS,  equity  will  enforce 
secret  tmsts.  If  not  unlawful;  Ingraham  v.  Ingraham,  lfl9  ni.  471, 
48  N.  B.  673,  where  discretion  conferred  applies  merely  to  mode  of 
distribtttioD;  Unrphy  v.  Oariln.  113  Mo.  119.  SB  Am.  Bt.  Bep.  708, 
20  8.  W.  787,  where  precatory,  words  were  unequivocal;  In  ra 
Byera  Estate.  ISO  Pa.  St.  407,  40  Aa  1^5,  Uniting  legatee's  !>•• 
qnest  In  qnesUcMt  to  life  estata^ 
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DlrtlDgiilihed  In  Toms  r.  Owen,  02  Fed.  423,  when  tmUtov 
raqsetted  irldow  ta  will  balance  (tf  «atate  nmalDlng  at  bar  teatk 

inUa.—  W(«ds  do  not  create  tnt.  It  not  Intended  to  take  awar 
hsate^B  dlacretlaa,  p.  S12. 

ApfiroTed  tn  Toms  t,  Owen,  K2  Fed.  42S,  where  testator  requested 
widow  to  devlBft  balance  of  estate;  Rlker  t.  Leo,  188  N.  T.  023,  W 
N.  E.  69D.  qnestlixi  le  one  of  Intent;  Clij  t.  Wood,  198  N.  T.  14S. 
47  N.  H.  2T7,  qnalffication  of  abaolnte  gltt  moat  be  equally  clear; 
diBsentlng  opinion  In  Burt  t.  Gill.  80  Md.  IDS,  4S  AtL  ITS,  maJmltT 
holdinf  direction  to  mppiy  aa  mncta  of  Income  aa  neeeaaaiT  to 
dangbter'a  maintenance,  carrtes  all. 

wnL—WorUB  expreaalnc  wlah  tbat  benefit  go  to  othen,  create 
tmat.  It  anbject  and  object  certain,  p.  314. 

Aiq>roired  In  Hadlej  r.  Hadley.  100  Tenn.  40d;  4fi  8.  W.  SM. 
eapeclallT  If  reanlt  accords  witli  tectator'e  manlfeat  IntenUcHi. 

mu  "  requesting  "  ezecntor  to  pay  glT«i  snm  to  particular  par- 
■•a,  creates  complete  legacy,  pL  319. 

Wllla.—  ExpFCBslon  of  desire  or  wish  may  be  eqotTalent  to  poal- 
tfva  dlrecdoe  according  to  Intention,  p.  81fl. 

Tniat  cannot  fall  for  want  of  trustee;  If  troatee  falla  to  act,  court 
wis  do  BO,  p.  SSO. 

Beafflrmed  In  UcDwiald  ▼.  McDonald.  92  Ala.  HS,  9  So.  IML 
ApfiroTed  tn  Dexter  t.  Erans,  S3  Conn.  6%  SB  Am.  Bt.  Bep.  889^ 
27  AtL  306,  eqnlty  will  reUere  against  tmatee'a  failure  to  ezerdae 
booect  discretion. 

Tnwta.— Conrt  will  Interfere  where  tmatee'a  dlaoratlan  Is  In- 
fected with  frand  at  mlsbehaTlor,  p.  821. 

12T  U.  a  822-328,  82  L.  1S2.  CAMERON  T.  HODOSa 

Omnts.— Allegation  that  plalntlBs  are  not  clttaenB  of  same  Stats 
aa  defendant  Is  InsnOlclent,  p.  824. 

Approved  In  Danaby.  r.  Nat.  Bank,  64  Fed.  149,  24  U.  8.  App. 
HU,  allegation  of  reatdence  la  not  equivalent  to  citlienshlp. 

DlBtlngnfBhed  In  Blair  v.  Sliver  Peak  Mines,  93  Fed.  33S.  sevratr 
yeara'  residence  la  prima  fade  Bufflclant  to  anpport  allegation  of 
dtlsensblp. 

Oourta.—  Cttlaen  of  territory,  or  District  of  Colnmbla,  cannot  soe 
on  ground  of  dtlzenahlp,  p.  32D. 

Oonrta.—  AU^adm  of  dtlzeDshlp  inaat  apeclfy  Stats  In  whldi  It 
la  claimed,  p.  825. 

SnpreuM  Court  will,  ana  spoute,  notice  defect  In  Circuit  Court's 
jurisdiction,  p.  82S. 

Approved  In  Chapman  v.  Barney,  129  D.  8.  6B1,  82  L.  SOI,  9  a. 
Ot  427,  reaffirming  rule;  Metcalf  v.  Watertown,  12S  D.  8.  687,  31 
L.  543,  9  S.  Ot  1T3.  citizenship  of  assignor  and  asBlgnee  of  cob- 
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tract  judgment  >ned  on,  mast  appear;  ADdereoc  ▼.  Watt,  US  IT.  B. 
m,  M  L.  loei.  U  S.  Ct.  4S1,  when  lack  of  dttseiutilp  appean 
tBun  ^eaOno  and  proof  taken  together;  Parker  t.  Ormal?,  141 
V.  S.  SB,  SS  L.  ess,  U  S.  Ct  912,  wbere  dtlHnalilp  of  octflnal 
payee  o(  note  med  on,  did  not  appear. 

Gowta.—  Supreme  Conrt  cannot  amend  OUvnlt  Conrf  s  raootd,  I* 
■kow  Joriadlctlon,  p.  826. 

BentoraL—  Supreme  Court,  on  appeal  In  caae  remoYod,  lo<Aa  onlr 
Id  drcnlt  Conrf  a  recMd,  p.  82S. 

Ifarmoral.—  Record  In  removed  cauee  cannot  Im  amended  In  Fed- 
eral conrt  to  sbow  jurisdiction,  p.  82S. 

Approved  Is  Freeman  t.  Bntler,  SB  Fed.  4,  B^  and  Flt^erald  t. 
Mleeonrl,  etc^  Rj.,  4D  Fed.  S14,  reafflnnlng  mle;  C&mprelle  v.  Bal- 
tMch,  M  Fed.  S2,  defects  cannot  be  snppUed  t^  affidavit  cm  motion 
to  remand;  Becnrltj  Oo.  v,  Pratt  W  Conn.  1TB,  32  AtL  399,  flllns 
record  In  Circuit  Conrt  dooa  not  core  defective  ramoval  peddon. 

Bemoval.— Where  petition  sbowe  Impnvcr  removal,  Olrcnlt 
Conrt  sbonld  remand  csnae,  p.  326. 

Approved  In  Crebore  v.  Otilo.  etc..  By.,  131  U.  a  2*4,  SS  U  14S, 
S  8.  Ct  4SB,  reaffirminc  rale;  Byder  v.  Bateman,  B8  Fed,  28,  re- 
manding case,  where  extraordinary  relief  waa  naked  before  term 
after  removal. 

137  U.  B.  826-83T,  32  L.  184,  OULBBRTBDN  v.  WITBBOE  CO. 

Deed.— In  Michigan,  slgnatvrea  <rf  wltnessea  may.  follow  melius 
randnm  of  InterllneatiiKi,  p.  829. 

Acknowledgment  In  New  Jeney,  certlfled  as  snffldent  by  county 
derk,  Is  good  In  Hicbtgan,  p.  880. 

Xvidenca.— Gonn^  regiet^a  record  of  will,  probated  In  Now 
Tork,  Is  admlBBlble  to  prove  will  In  Michigan,  p.  333. 

AppeaL—  Ob]ecti(Hi  to  anfflciency  of  register's  certiflcate^  moat 
be  made  at  trial,  p.  384. 

^ In  Michigan,  dedaration  of  tmst  !■  Inndmlaaible  to  de- 
cent tmstee'a  cfmveyance.  under  power,  p.  834. 

Tax  deed  is  void  in  Michigan,  If  portion  of  tax  was  excessive 
and  invalid,  p.  335. 

Cited  In  OulbertaoB  v.  Wltbeck  Co.,  92  Hlcb.  47B,  S2  N.  W.  988, 
tot  history  of  case. 

Taxation.— Where  plaintiff  In  ejectment  sets  up  tax  Utle.  defend- 
ant may  show  tax  void,  by  parol,  p.  337. 

137  U.  8.  338-348,  82  L.  121,  CN1TBI>  STATBIS  v.  BBBBB. 

Fubllo  lands.— Attorney -general  may  ane  In  name  of  United 
States  to  annul  patent  p.  342. 

Approved  In  San  Pedro  &  Co.  v.  United  States,  146  U.  S.  13S,  36 
U  tfl6,  13  B.  Ct  97,  and  Germania  Iron  Oo.  v.  United  States.  fiS 
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fM.  SS8,  IB  TT.  B.  A.vp.  10,  reafflrmlng  role;  TTnltcd  Stmtes  t.  HIb- 
Mori.  etc^  By.,  141  TT.  B.  381,  85  L.  773,  12  8.  CL  31,  when  patoit 
wu  Issned  tluonsh  tnadTerteoM;  United  Statea  t.  Wtwld's,  etc, 
BxpoBltlon,  Ke  Fed.  640,  where  goTemment  contrlbntlnK  to  expod- 
tlMi  waa  In  bonor  bound  to  see  to  payment  of  foreign  awarda; 
United  Btatea  t.  Cboctaw,  etc.,  R.  Co..  S  OU.  474.  41  Pac.  75S, 
abacnc*  of  aneh  tntereat  or  obligation  la  fatal  to  anlt  by  Unltsd 
Statea. 

PabUo  landa.—  DIapnte  aa  to  who  la  entitled  to  patent  mnit  be 
aettled  by.  penonal  litigation,  p.  842. 

Dtatlngatabed  In  United  States  v.  Bell  Telephone  Co.,  167  U.  S. 
X40,  42  L.  1E4.  17  8.  Ct  810,  where  patent  la  obUlned  by  frand. 

Public  land.—  Oov^ument  abonld  sae  to  annul  fnodnlent  patent, 
prejudicial  to  Its  Interesta,  p.  842. 

Approved  In  United  Statea  v.  Hlsaonrt,  etc.  By.,  141  U.  8.  881. 
85  li.  778.  12  B.  Ct  21.  and  Oermanla  Iron  Co.  r.  United  Slates,  68 
Fed.  8Se;  19  U.  S.  A.pp.  10,  where  patenta  were  leuued  throngh 
Inadvertence. 

Dlsdngnlsbed  In  Gartner  v.  United  States,  149  U.  8.  672,  37  L. 
883,  13  8.  Ot  989  (see  dissenting  opinion  In  149  U.  6.  679,  37  L. 
8D6,  13  B.  Ct  1042),  where  there  was  no  fraud  on  United  SUtes, 
and  private  snlt  wonld  have  been  barred. 

United  States  Is  not  barred  by  sUtnte  of  limitations,  or  officers' 
laches,  p^  S44. 

Apivoved  In  United  States  ▼.  Inaley.  130  U.  8.  260.  266,  82  L. 
S68,  9  &  Ct  460,  486,  where  United  States  sued  to  redeem  land 
from  mortgage;  United  States  v.  Sonthem  Pac.  R.  Co.,  14  Sawy. 
70,  39  Fed.  142,  where  United  States  was  real  plalntUT,  In  salt  to 
cancel  patent;  United  States  v.  Adams.  54  Fed.  110,  salt  against 
estate  of  deceased  United  States  marshal;  United  States  v.  Winona, 
etc.,  R.  Co.,  67  Fed.  071.  32  U.  8.  App.  306,  wbere  United  States 
delayed  snlng  for  cancellation  of  certlflcatloD  of  railroad  lands; 
State  V.  Halter,  14D  Ind.  294.  47  N.  E.  660,  at  common  law,  laches 
does  not  bar  State,  even  against  sureties;  United  States  v.  Ameri- 
can, etc..  Telephone  Co.,  109  U.  fi.  004,  40  L.  25S.  16  8.  Ct  73; 
arguendo. 

Dlathigulsbed  lu  State  v.  Des  Moines.  96  Iowa,  036.  09  Am.  St 
Rep.  390,  60  N.  W.  82S.  31  L.  R.  A.  192,  declining,  after  four  years, 
to  annul  territorial  annexation  by  dty.  under  void  statute. 

AppeaL— Supreme  Conrt  will  determine  who  are  partlea.  Cron 
facta  appearing  tm  rectml.  p.  844. 

Beafflrmed  in  People  v.  General,  etc..  By..  172  lU.  148.  BO  N.  ■. 
168,  and  State  t.  Halter,  149  Ind.  290,  47  N.  B.  666. 

UUted  States.— Where  government  Is  mere  nominal  party,  o» 
I,  otiterwlse  direct  will  ba  disregarded,  p.  847. 
Vol.  XI  — n 
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Appcored  In  United  8titM  t.  Des  Uolnw,  etc^  Oo^  142  U.  S.  SM, 
86  I..  U07,  12  8.  Ot  819,  afflrmlns  S.  O,  81  Fed.  48,  06  O.  B.  App. 

S54,  70  Fed.  438,  prior  adjudication  agalnBt  ml  pemon  Id  tntenst; 
la  bftr;  Onrtner  t.  United  SUte^  149  U.  B.  OTS,  676,  ST  L.  flBt.  806, 
IS  fl.  OL  889,  800,  jrbtn  private  enlt  ironld  liaTe  been  barred; 
United  Btates  ▼.  Bell  TelepliMie  Co.,  16?  U.  8.  zes,  286,  43  U  163, 
17  S.  Ot  820,  ault  to  set  aelde  patent;  Union  Pac.  R.  Oo.  v.  United 
fiUtea,  er  Fed.  880,  82  U.  8.  App.  811,  where  real  party  In  Intereat 
would  be  estopped;  Oburch  of  Cbrist  t.  Beorganlzed  Churcb,  71 
Fed.  2S2,  86  U.  8.  App.  879,  lachea  la  valid  defaiae  to  Bslt  to 
enforce  cbarltable  truat;  People  v.  General,  etc,  Ey„  172  111,  143, 
DO  N.  &.  163,  dlamlBBlng  salt  to  enjoin  street  railroad  construction, 
brought  for  rival  compan;;  State  t.  Baiter,  149  Ind.  296,  47  N.  BL 
666,  appljrlng  rale  to  inlt  by  States:  Ceaer  v.  Attdemon,  IT  Mont 
176,  42  Pac.  768.  Judgment  cancelUng  patent  If  afterwarda  set 
■aide,  doea  not  Intermpt  continued  possession;  United  States  v. 
Adams.  64  Fed.  110,  and  Horskj'  v.  Moran,  31  Hont  S6S,  S8  Pac. 
1071.  arguendo. 

Dlstlngnlahed  In  United  States  t.  Winona,  etc.,  R.  Oo.,  67  Fed. 
9T2.  82  U.  8.  App.  806,  nnder  facta. 

Equity  wtll  give  effect  to  atatnte  ot  Umltattona  u  defense,  pi 
847. 

Equity  will  not  relieve  wbere  tbere  baa  been  groM  ne^lgenee 
or  delay,  p.  847. 

Public  lands.— Equity  will  not  vacate  patent  after  unreasonable 
delay;  e.  g.,  forty-flve  yeaia,  p.  848. 

Approved  In  United  States  v.  Marsball  MIn.  Co„  120  U.  fl.  668, 
82  L.  738,  9  8.  Ct  846,  eight  years'  delay  In  contesting  dedeion 
of  land  department  Is  faUl;  Kirby  v.  Lewis,  39  Fed.  77,  lapse  of 
tbtrt;  years'  renders  conclusive,  presumption  tbat  State  agent  duly 
reported  awamp  land;  Horsky  v.  Moran,  21  Mont  3SS,  S3  Pac 
1068,  where  placer  claimant  delayed  asserting  rights  as  against 
townslte  patent. 

DIatlngulalied  In  United  States  v.  Onrtner,  14  Sawy.  642,  88  Fed. 
T,  In  absence  of  lachea. 

J27  U.  S.  348-354,  32  L.  168,  N0YB8  v.  MANTIS. 

Klnea.— Perfection  of  location  of  mineral  vein,  wltbdinwa  land 
ftom  sale,  p.  351. 

Approved  In  Mery.  v.  Brodt  121  Cal.  336,  63  Pac.  819,  reafflnn- 
tng  rule;  Manuel  v.  WuIfT,  1S2  U.  8.  611,  86  L.  634,  14  S.  Ot  668, 
location  transferred  to  alien  can  be  qnestloned  by  government 
•lone:  Glllls  v.  Downey,  86  Fed.  487.  56  U.  8.  App.  6TC,  and  Mt 
Boss,  etc.,  Co.  v.  Palmer,  26  Colo.  62.  77  Am.  St  Rep.  — ,  56  Pac. 
178,  nnpatented  lode  claim  will  support  action  to  quiet  title:  Sues- 
■enbach  v.  First  Nat  Bank,  5  Daii.'496,  41  N.  W.  666,  sucb  rigbt 
may  be  transferred  er  Inberited;  South  End  Mln.  Co.  v.  Tlnney, 
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31  N«T.  SS,  8S  Fac  66,  patent  to  claim  at  another,  BnmpatlotMlj 
obtained,  wlB  not  aapport  ejectment 

Dlstingnlsbecl  In  Mlgeon  t.  Hoatana,  etc,  Ry^  77  Fed.  254,  44 
TT.  S.  Apo,  724.  abandwied  lode  claim  become*  part  of  pobtle 
domain. 

nines.— Section  2833.  R.  B.,  la  Inapplicable  to  lodes  or  vrtna 
within  placer  claim  prerloosly  located,  p.  SEES. 

Api»oTed  in  McCartbr  t.  Speed,  U  8.  Dale.  SOS,  77  N.  W.  602, 
placer  claimant  can  locate  lode  claim  vltliln  placer  bonndartea; 
Ht.  Roaa,  etc.,  Land  Go.  t.  Palmer,  26  Oolo.  83.  77  Am.  8t  Rep.  — . 
B6  Poc.  179.  placer  location  does  not  pierent  later  location  of  v*- 
vlonalT.  known  lode  tberaln. 

KlACs.— Vein  la  "known  to  exist"  wltlUn  f  2S83,  wben  locatlOB 
made,  boundaries  specified,  and  notice  recorded,  p.  SM. 

Approved  In  Dabl  v.  Rannbelm.  182  U.  B.  2^  83  L.  82S,  10  a 
Ot.  76,  general  verdict  for  placn  claimant  Is  deemed  to  Inclnde 
flnding  asalnst  prior  existence  of  lode  claim;  Sullivan  v.  Iron  Bllver 
Hln.  Go.,  148  n.  B.  433.  SB  L.  21K,  12  S.  Ot  6D6,  mere  probability 
that  vein  extata,  which  cannot  be  traced,  la  not  a  knoirn  v^n: 
Iron  Silver  Oo.  v.  Mike,  etc..  Co.,  14S  U.  S.  400,  3S  L.  SOS,  12  8.  Ct. 
S44  (see  dlBsentlnK  opinion  In  148  U.  6.  423.  36  L.  211.  12  8.  Ot  OBSt. 
where  tnnnel  under  appllcantfs  claim  disclosed  vein. 

Dtstli^ulibed  In  Homky  v.  Horan,  21  Mont  349,  300.  BS  Fac. 
loss,  aa  to  townalte  patents. 

127  n.  S.  3B4-S63.  32  L.  182.  HOSLBB  SAFE  OO.  v.  HOSLER. 

Patent  being  granted  for  article  prodnced  by  certain  proceai^ 
process  cannot  latw  be  patented,  p.  861. 

Approved  In  Oval,  etc..  Dish  Co.  v.  Sandy  Ckeek,  etc,  Mfg.  0«fc, 
•0  Fed.  288,  290,  reaffirming  mie;  Enapp  v.  Uoraa.  ISO  V.  8.  237, 
87  L.  1062,  14  S.  Ct  SS.  where  combination  of  old  elements  par- 
forms  no  new  function;  Accnmnlator  Co.  v.  lullen  Electric  Co..  OT 
Fed.  614,  where  process  and  product  conetltnte  but  one  dtacovery; 
Palmer,  etc..  Tire  Oo.  v.  Lozler.  90  Fed.  744,  745,  62  IT.  S.  App. 
680,  681.  eesentlat  element  of  one  patent  cannot  support  a  eecond; 
Eastern,  etc.,  Bag  Go.  v.  Nixon.  SB  Fed.  7C3,  7B4,  arguendo. 

Criticised  In  Simmons,  etc..  Mach.  Co.  v.  Hathom  Mfg.  Co.,  90 
Fed.  210.  upholding  second  patent  showing  additional  Invention. 
Dlstlngnlfhed  in  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  107.  38  H  12T, 
14  S.  Ct  81B.  where  second  patent  covers  matter  described  in 
first,  distinct  and  separable  therefrom;  Mflller  v.  Lodge,  etc.,  "niet 
Co..  77  Fed.  628,  47  tT.  B.  App.  189,  new  combination  of  known 
elements,  greatly.  Increasing:  effectiveness.  Is  patentable. 

127  D.  S.  363-370,  32  L.  186,  HEERMAif  v.  ARTHUR. 

Onstoma  duties.— In  suit  for  Illegal  exaction,  defoidant  mar 
■how  It  legal,  although  Illegal  groand  alleged  at  time,  p.  SS8. 

Dlstlngnlshed  In  Herman  v.  Robertson,  41  Fed.  881,  argnanda. 


Digilizcd  by  Google 


1Z7  Q.  8.  S70-S79  NotM  Ml  D.  a  BepoHl.  B» 

Onatonu  duties.— In  actloD  for  Ules>l  ezBctlon  m  nnspeclfled 
gooHa,  defendaot  ma;  show  ttaem  dntlablc  by  almllStnde,  p.  S70. 

127  tr.  B.  970-876.  82  L.  207,  BBINDY  T.  OOLDBN  STATE,  BTO, 
IBON  WORKa 

Fate&ts.—  PatUng  roUera  under  >n  article  doe*  not  conitltata 
patentable  noTett;,  p.  S7K. 

Approved  In  HIU  t.  Wooeter,  132  U.  B.  701,  33  L.  606,  10  B.  Ot 
231,  reversing  adjudication  In  favor  of  conflicting  patent  applica- 
tion, for  want  of  InvoitloD;  Pond  dn  Lac  County,  v.  May,  137  U.  & 
4<yT,  84  L.  718,  11  S.  Ct  102,  addition  of  grating  to  prison  patent,  la 
not  patentable;  Black  DlamtMid  Oo.  v.  Eicelslor  Co..  ISO  V.  S.  617, 
39  L.  SSO,  IS  8.  Ct  484,  portability  Is  not  patentable:  Florahelm  t. 
Schilling,  187  U.  S.  77,  84  L.  579.  11  8.  Ct  2S,  new  arrangement  of 
old  elements,'  vrhlcb  la  mere  reanlt  of  mecbanlcal  Jndgmeot  la  D«t 
patentable;  United  States,  etc..  Lubricator  Co.  v.  Worster,  38  red. 
480,  strictly  construing  L«akey  ft  Arnold  patent  for  axle  lubricator; 
Johnson  Co.  v.  Padflc.  etc.,  Mills,  Co.,  47  Fed.  BOO,  strictly  Umlttng 
Jobnson  patent  for  street-car  rsll;  Prank  v.  Wm.  P.  Moclcridge  Mfg. 
Co.,  OS  Fed.  522,  limiting  to  specific  claim,  prsnk  patent  for  cuff- 
fastener;  Jensen,  etc.,  Macb.  Co.  v.  Norton,  67  Fed.  241,  28  U.  8. 
App.  248,  limiting  to  specific  claim,  Norton  patent  for  confwmlng 
and  soldering  machine;  Mailer  v.  Lodge,  etc..  Tool  Co.,  69  Fed.  740. 
affirmed  In  S.  C,  77  Fed.  620,  680,  47  U.  8.  App.  189,  construing 
strictly,  Muller  patent  for  tool-bolder  for  latbes;  Gasklll  r.  Urera, 
81  Fed.  8S8,  48  tl.  S.  App.  510,  omission  of  stove's  rollers  does  not 
Invalidate  relaane;  American  Tobacco  Co,  v.  Streat,  83  Fed,  704.  42 
U.  S.  App.  617,  apron  of  Streat  patent  for  ctgarmaker's  lmplem«its. 
Is  essential  thereto. 

Distinguished  In  H'OormIck,  etc.,  Mach.  Oo,  v.  Anltman,  60  Fed. 
sra.  37  n.  S.  App.  280,  reversing  S.  0.,  68  Fed.  780.  781,  pioneer 
patents  are  broadly,  constmed. 

Patents.— Defense  of  non-patentabltlty  Is  available,  without  be- 
ing set  np  In  answer,  p,  875. 

Approved  In  May  v.  Jnnean  Connty,  187  TJ.  8.  411,  S4  L.  730,  11 
8.  Ct  103,  following  mie;  Bricklll  v.  Hartford,  S?  Fed.  217,  defend- 
ants to  Infrmgement,  may  plead  general  Issue  and  special  plea  of 
no  Invention, 

Distinguished  In  Hunt  etc..  Packing  Co.  v.  Cassldy,  63  Fed.  280, 
7  V.  S.  App.  424,  patent  Is  prima  fade  evidence  of  Invention,  and 
most  be  overcome. 

Patents.- Combination,  wblcb  Is  mere  aggregation.  Is  not  patent- 
able, p,  37S. 

Approved  In  Bojer  v.  Both.  132  U.  S.  206,  88  L.  324,  10  S.  Ot  60, 
Royer  patent  for  machine  for  treating  rawhide;  Union,  etc,  Setter 
Oo.  V.  Keith,  18D  D.  S.  639,  36  L.  264,  11  S,  Ct  624,  claim  No.  1,  of 
Helms  patent  for  sole-edge  bumlsfaer;  Campbell  v.  Bailey.  45  Fed. 
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SflDk  ■imnlllfn  Ounpben  patent  tor  catch-buln  cover;  Jobnaon  Oo. 
T.  Pulflc,  etc,  Hllla  Co.,  47  Ted.  592,  form  of  JohnBon  rail  Is  iwt 
patentabto;  J.  L.  Mott  Iron  Wwlu  v.  Standard  Mfg.  Co.,  51  Fad. 
86,  affirmed  In  S.  0.,  53  Fed.  82S,  3  U.  8.  App.  386,  annnlUng  daln 
No.  2,  of  Demarest  patent,  for  bath  waate  Talves;  Bcbiraixwielder 
T.  Detroit,  77  Fed.  802,  production  of  cheaper  and  mora  dnrabia 
folding  cbalr,  Is  not  Invention. 

127  U.  8.  S7«-378,  S2  I..  261,  8T.  PAUL  PLODGH  WOH1E8  T. 
STARUNG. 

Conrts.—  Patentee'^  action  against  lleenaee,  contiOTertliic  patent'e 
validity,  la  for  Supreme  Ooort  on  appeal,  IrraapectlTe  of  amonnt, 
p.  378. 

DtBtlngnlshed  In  Marsh  v.  Nlchota,  140  D.  S.  366.  86  L.  41T,  11  & 
Ot  S02,  where  agreement  to  tranaf^  Interest  did  not  InTtdve 
patenfa  valldltr;  Pratt  t.  Paris,  etc.,  Coke  Co.,  163  IT.  6.  260,  42  L. 
460,  18  8.  Ct  64,  where  rights  of  parties  are  baaed  aolely  on  con- 
tract coDcemlng  patent;  Waterman  v.  Shipman,  130  N.  T.  306.  29 
N.  K  118,  where  mere  qneatioD  of  license  la  In  laane. 

12T  n.  fl.  879-390.  32  L.  246,  ARKAN8A.S  TALI^EY  SMEI/TIHO 
00.  T.  BELDBN  MIN.  CO. 

Aaslgnment  may  be  made  of  agreement  to  pay  mon^  (w  deUrer 
goods,  by.  payee  or  dellreree,  p.  887. 

Asslgmneiit  cannot  be  made  of  contract  rlghta.-  accompanied  br 
Habflltlea,  or  where  personal  confidence  la  InTolved,  p.  388. 

Approved  In  Henger  t.  Ward,  87,Tei.  627,  80  S.  W.  855,  reaffirm- 
ing role:  Bnrck  t.  Taylw,  152  U.  B.  661,  38  L.  584,  14  S.  Ot  70S 
(sec  dtasentlng  opinion  in  162  U.  8.  670,  38  L.  691,  14  8.  CL  71(», 
where  State  capital  contractor  agreed  not  to  assign  contract;  Bice 
V.  Glbbs,  40  Neb.  266,  58  N.  W.  726,  asaignee  of  contract  tor  sale 
ot  land,  cannot  anbatitnte  personal  UablUty  for  that  ot  assignor; 
Zetterlnnd  1.  Texas,  etc..  Oattle  Co..  55  Neb.  359,  76  N.  W.  SSS, 
where  cMitract  calls  for  peraonal  aerrlcea,  and  forbtda  assignment; 
Bagby  Co.  v.  SlTera.  8T  Hd.  421.  67  Am.  8t  Rep.  360,  40  Atl.  172. 
40  L.  R.  A.  634,  right  to  nae  retiring  partner's  name,  doea  not 
anthorize  assign  ment  thereof. 

Distlngnlsbed  In  Cincinnati  Gas  Oo.  v.  Weetero,  etc,  Co.,  162  n. 
B.  2(&.  38  Jj.  412,  14  S.  CL  624,  wh^e  vendee,  onder  mannfactnrlng 
contract,  accepted  goods  from  mannfactnrer'a  assignee;  Edmnnda  v. 
Illinois,  etc.,  B.  Co..  80  Ped.  81,  claim  which  passes  by  inheritance 
la  assignable;  Horst  v.  Rcebm,  84  Fed.  669,  relation  of  pera<mal 
confidence  mnst  be  Involved  In  contractual  rights  themselves. 

AsslgTiment  cannot  be  made  by  smelting  company,  of  agreement 
to  aasay  and  pay  for  ore.  at  valne,  no  security  being  given,  p.  S8S. 

Approved  In  Wheeler  v.  Walton,  64  Fed.  667,  contract  for  sale  of 
"sulphur  contents  "  of  pyrites,  not  pausing  title  to  cinder;  Spraakle 
T.  Trolove,  22  Ind.  App.  591,  64  N.  E.  486,  proposal  to  purchase, 
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condltlUMd  Dpon  it31vexj  to  purchBBer,  and  wutmnty,  !■  not  ■>- 
■Ignable;  Jackson  t.  Scflsloaa,  108  Bltcb.  222,  6?  N.  W.  tO,  uOtm- 
meat  ot  timber  parcbase  contract  tv  sab-vendee.  Is  Toid  ss  botwwB 
wIkIukI  vendor  and  assignee. 

DIstlngnlebed  fa)  Ia  Bne  t.  Orcestnger,  84  GaL  285,  18  Am.  St 
Rep.  182,  24  Pac  48,  contract  for  sale  of  grape  crop  ti  uslgnable; 
Rice  T.  GlbbB,  8S  Neb.  468,  DO  N.  W.  4S8,  enfcwvlng  performance 
of  assigned  option  contract  for  sole  ot  land. 

Ulacellaneona.—  Olted  in  Delaware  Coootr,  t.  Dlebold  Safe  Co.. 
188  U.  8.  488,  as  L.  680,  10  B.  Ot  406.  wbare  State  Uw  permits 
action  by  asetgnee,  It  Is  on  law  side. 

AastgnineBts.—  Consent  to  withdrawal  of  partner  from  contract 
does  not  eetop  objection  to  snbseqnent  assignment  ot  CMitract  p. 

88a 

Assignments  by  toleration  of  law;  e,  g.,  to  execntora,  dICer  from 
assignments  by  act  of  parties,  p.  S80. 

127  U.  e.  890-896.  82  L.  249,  MOSHDR  t.  ST.  LOUIS,  BTO.,  R.  R. 

Oarrlars.— Passenger's  rights  on  tonrfst  ticket  at  reduced  rate, 
depend  on  the  contract  not  agent's  r^resentatloDS,  p.  894. 

Approved  In  Oallawa;  v.  Mellett  IS  Ind.  App.  870^  B7  Am.  St 
Rep.  241,  44  N.  B.  198,  Ucket  constltntes  contract;  OnU,  etc.  Ry- 
V.  Looney.  85  Tex.  16e,  84  Am.  St  Rep.  794,  19  S.  W.  1042,  16 
I.  R.  A.  474,  and  n.,  ticket-bolder  1b  bound  by  reasonable  limita- 
tion thereon;  Dmmmond  v.  Southern  Pac.  Co.,  7  Otata,  121,  20  Pac 
78S,  acceptance  of  ticket  operates  as  signatnre. 

Dlstlngnlshed  In  Wlgbtman  v.  Chicago,  etc.,  B.  Co.,  7S  Wla.  175, 
9  Am.  St  Rep.  781,  40  N.  W.  692,  2  L.  R.  A.  187,  and  n.,  coupon 
ticket  separated  by  accident  must  be  honored. 

Oarrlers. —  Contract  making  stamp  on  ticket  a  condition  of  return 
passage,  agent  cannot  waive  this,  p.  306. 

Approved  In  Boylan  v.  Hot  Springs  B.  R.^  1S2  U.  8.  IBl,  88  L. 
S94,  10  8.  Ot.  61.  and  Edwards  v.  Lake  Shore,  etc,  Ry.,  81  Mich. 
870.  21  Am.  St  Rep.  632.  46  N.  W.  839.  following  mie;  Now  York, 
etc..  Ry.  V.  Bennett  00  Fed.  SOI,  0  U.  S.  App.  06.  Callaway  v.  Hel- 
lett  16  Ind.  App.  369.  67  Am.  St  Rep.  240,  44  N.  B.  198,  and 
dissenting  opinion  in  BvansviUe.  etc.  B.  B.  v.  Cates,  14  Ind.  App. 
188,  41  N.  B.  717,  face  of  ticket  la  conclusive,  as  between  bolder 
and  ctmductor;  Louisville,  etc..  Ry.  v.  Wright  IS  Ind.  App.  131.  47 
N.  B.  402.  where  ticket  provided  tor  purchaser's  signature  before 
return  trip;  Abram  v.  Gulf,  etc..  Ry..  88  Tex.  66.  18  8.  W.  822, 
acceptance  of  ticket  couBtltntes  contract;  separate  opinloii  In  Blorse 
T.  Soatbera  By,.  102  Qa.  309.  29  S.  B.  867,  arguendo. 

Dlatlngalsbed  In  Ponllln  v.  Canadian  Pac  By..  47  Fed.  862.  where 
agent  stamped  ticket  Incorrectly;  McObee  v.  Reynolds,  117  AJa. 
416,  23  So.  60,  upholding  complaint  alteglDg  agenfa  refusal  to 
BUmp  ticket;  Jobnsmi  v.  Ly<m,  7B  Mlcb.  486,  42  N.  W.  996,  wbcm 
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tlBM  oi  pafovBulDc  contract  becomes  ImpoflMble  by  aoa-hmffpeaiag 
tt  cMitam^ted  event,  perfonnaDce  !■  excnaed. 

Ourlar,  Dot  liable  beyond  Ita  own  line,  U  not  rMpwulble  for 
connecting  road's  failure  to  have  agent  to  stamp  ticket,  p.  S96. 

ApproTod  In  Oentral  Tnut  Co.  r.  Blast  Ttna^  eCo,  Oy.,  66  Fed. 
8S6,  fOlowlnf  role;  West^ii,  etc.,  R.  B.  v.  Stocksdale,  83  Md.  2SS,  34 
AtL  881,  wban,  by  mistake,  agent  sold  wroog  ticket  action  la  tor 
breach  of  contract,  not  damages  for  ejectment;  dissenting  oplnlm 
In  EyvansTlUe^  etc..  B.  B.  t.  Gates,  14  Ind.  App.  189,  41  N.  B.  718,' 
msjorlty  boldlng  passenger  entitled  to  be  carried,  where  ticket 
agent  delivered  wrong  tldiet. 

DUtlsgnlshed  In  Nntbem  Pac  R.  Go.  t.  Fanson,  TO  Fed.  58B,  44 
V.  S.  App.  178.  30  L.  B.  A.  7SS,  snd  Qolf,  etc..  By.  r.  St  Jobn,  IS 
Tez.  GiT.  App.  263,  35  S.  W.  003  (see  dissenting  opinion  In  IS  Tex. 
OlT.  App.  264,  35  8.  W.  604),  wbere  agent  was  present,  bot  neglected 
to  stamp  ticket;  Cowen  t.  Winters,  96  Fed.  932,  one  railroad  cannot 
repudiate  another's  mileage  contract,  made  by  Its  anthorlty;  Hot 
Springs  R.  B.  v.  Deloney,  65  Ark.  ISl.  67  Am.  St  Bep.  916,  4S  8.  W. 
8D2,  passenger  is  entitled  to  be  carried,  wbere  agent  dellran  irrong 
ticket 

127  U.  S.  396^398,  82  U  185,  HOLIAND  t.  SHIPIjBT. 

Batamt  In  1884,  for  teadbolders  In  pendts,  held  rold  for  want 
of  iDvaitlMi,  p.  398. 

Approved  In  American,  etc^  Go.  v.  Fennock,  etc.,  Co.,  45  Fed.  255, 
Taft  patent  for  road-making  machine;  Johnson  Go.  t.  PaciOc,  etc.. 
Mills  Co.,  47  Fed.  S90,  Johnson  pstent  for  street  rails,  as  to  torta 
tbereof;  Hangbey  t.  Lee,  48  Fed.  884,  Haughey,  patent  tar  Interfer- 
ing dence  for  horses;  Wilson  t,  Ansonla,  etc.,  Ootver  Co.,  54  Fed. 
486,  11  n.  S.  App.  758,  Wilson  patent  tor  lamp  burner;  Hill  y. 
Wooster,  182  V,  S.  701,  S3  L.  S06,  10  S.  Ct  281,  want  of  patent- 
ability Is  fatal  to  contested  claim  for  patent 

127  U.  S.  399-404,  32  L.  196,  H08F0RD  T.  GEBMANIA  FIRE  INS. 
CO. 

Courts.—  Supreme  Court  has  no  Jurisdiction,  where  CIrcalt  Judg- 
ment less  than  $S,000,  except  upon  certtflcate  of  dlvlalon,  p.  402. 

Courta.— Qoestlon  certifled,  which  practically  refers  the  whole 
case,  is  too  general,  p.  402. 

Znsaranoa.—  What  Is  sufflcient  answer  to  query,  whether  insured's 
Interest  Is  Incumbered,  stated,  p.  402. 

Insiuw,  only  asking  as  to  mortgage  Incumbrance,  cannot  object 
to  n<»-dlsclosDre  of  tax  lieu,  p.  403. 

Approved  In  Dunbar  v.  Pfaeolz  Ins.  Go.,  72  Wis.  D02,  40  N.  W. 
890,  issuance  of  policy  waives  unanswered  qnevtians. 

Insoranoa.—  Answers  to  questions  In  appllcatlOD  are  warranties. 
to  be  strictly  com|riled  with,  p.  40S. 
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Taarmd.'m  itatement  m  appUcaUon,  tbat  imoklng  li  not  sUawedt 
ta  not  br^en  It  afterwards  allowed,  p.  MB. 

Approved  In  Vlrslnla,  etc.,  Ina.  Oo.  v.  Buck,  8S  Ta.  522,  U  8.  & 
VI*,  presumption  U  aKftlust  continnlng  warranties, 

127  D.  S.  401-MS.  S2  U  198,  HOSFOBD  y.  HABTFOHD  WTSJI 
we.  OO. 

Insorod's  warrantr,  as  to  Incnmbranccs,  beld  not  to  Inclnda  tboM 
created  by  law;  e.  g.,  for  taxes,  p.  405. 

Approved  In  Small  t.  Westcbester,  etc,  Ina.  Oo.,  61  Fed.  793; 
condition  agBlnet  litlgatloa  of  title  or  pooMSBirai  of  propertr,  does 
not  Include  otber  litigation;  Lodge  t.  Capital  Ins.  Co.,  fil  Iowa,  106, 
S8  N.  W.  1090,  condition  against  placing  IncnmbraiMW  on  prop«lT 
does  not  Include  Judgment. 

127  U.  S.  406-400.  S2  L.  180,  OHICAQO,  BTC.,  RT.  T.  UNITED 

STATES. 

Post-office.—  B.  S.,  I  3962,  for  reduction  of  mall  contractor's  paj 
upon  noD-coropllance  wltb  contract,  construed,  p.  408. 

Approved  In  Allman  t.  United  States,  131  U.  8.  85,  S8  Ii.  6S,  9 
S.  Ct  633,  forfeiture  Imposed  b;  postmaster-general,  ta  not  revlew- 
aU& 

Statute*. —  Wbere  two  statutes  on  same  anbject,  effect  la  to  be 
;iTen  both.  If  practicable,  p.  400. 

Approved  in  Bntler  t.  United  States.  87  Fed.  060,  applylnf  ml* 
to  different  parts  of  same  statute. 

Statutes.—  Second  act  repeals  first,  only  to  extent  of  tepngnancr; 
not  by  mere  omissions  and  additions,  p.  400. 

ApproTed  In  Bank  t.  Oahn,  79  Oel.  466,  21  Pac  SS4,  and  Wlnslow 
T.  Uorton,  118  N.  C.  402,  24  S.  E.  419,  reaffirming  rule;  mie  Menom- 
tnle,  86  Fed.  202,  Oen.  Stat.  Minn.,  187S,  cbap.  88.  |  1,  giving 
Ueo  tor  debt  on  ablp.  Is  not  r^ealed  by  Gen.  Stat.  1878,  chap.  00; 
In  re  Moore,  66  Fed.  OSO,  construing  R.  8.,  ||  1065  and  1967.  with 
I  14,  Alaska  organic  law;  Cortesy  t.  Territory,  7  N.  Mex.  04,  31 
Pac.  506,  19  L.  R.  A.  366,  constralng  Sunday  labor  law,  f  938, 
Oomp.  liaws  1884,  and  amendment  thereof.  Laws  1S87,  chap.  26. 

Statute  repeals  prior  one,  onij  wbere  plainly  Intended  as  snb- 
stitnte  tberetor,  p.  400. 

Approved  tn  Rice  t.  Sbarplelgb  Hardware  Co.,  85  Fed.  96S,  cofr 
stTuiug  If  424  and  4210,  Mill  &  T.  Code,  together. 

Statute  making  exceptions  to  provlalona  of  former  one,  being  n- 
pealed,  leaves  original  In  full  force,  p.  409. 

127  U.  8.  409-411,  32  L.  207,  BARNARD  v.  DIST,  OF  COLUMBIA. 

Contnotor  agreeing  to  do  work  for  certain  sum,  cannot  cbaq« 
more  conformsbly  to  entry  on  city  board's  Journal,  p.  410. 

Approved  In  District  of  Columbia  v.  Jobuson.  166  U.  S.  385,  41  L, 
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TM,  IT  8.  Ot  S64,  set  antborlElng  pajment  of  "board  ratu"  eon- 
ferred  gntattj,  dam  on\j  upon  pasHBge  thereof. 

Ulscellaneoiu.— Olted  In  Gortasj  t.  Territorr,  T  N.  Mex.  M,  83 
Pac.  606,  19  L.  R.  A.  SOS,  nferrlng  to  v<dat  decided  In  Otalcaso, 
etc  B7.  T.  United  States,  anpra. 

127  U.  8.  411-428,  S2  I*  229,  BATTBRMAN  T.  WDSTBRN  DNION 
TEL.  CO. 

Commerce.—  Wbvn  tax  aeparable,  court  win  restrain  It  as  to  Intai- 
state  coatmerce,  and  permit  Its  collection  on  domestic,  p.  424. 

Approved  In  Western,  etc.,  Oo.  t.  AlabBDiB  Bd.,  etc.,  132  U.  S.  47li, 
476,  33  L.  410,  10  6.  Ct  162,  168,  annulling  groaa  earnings  tax  as  to 
Interstate  business;  Maesacbnsetts  t.  Western,  etc.,  Tet.  Oo..  141 
V.  8.  M,  35  L.  630,  11  S.  Gt.  891,  npboldlng  SUte  tax  of  telegraph 
rranchtse.  based  on  ratio  of  Stnte  mileage  to  total  mileage;  I«bigb. 
etc  R.  E.  T.  Pennsylranla,  146  U.  8.  201,  86  L.  875.  12  S.  Ct  808. 
opbolding  tax  of  transportation  between  two  points  Inside  State; 
Postal,  etc..  Cable  Go.  r.  Cbarleston,  163  U.  S.  697,  88  L.  874,  14 
S.  Ct.  1096.  upholding  municipal  tax  of  $500,  00  local  buaineGs  of 
telegrapb  company;  Tbe  Eatle,  40  Fed.  489,  7  L.  B.  A.  64,  and  n., 
upholding  extension  of  limited  liability  act  to  Inland  waters,  tbougb 
part  of  tbeir  commerce  be  exclusively  local;  Pacific  Bip.  Co,  t,  Sel- 
bert  44  Fed.  316,  upholding  Missouri  tax  of  1889,  on  State  receipts 
of  express  companies;  Webster  v.  Bell,  68  Fed.  185,  25  V.  8.  App, 
379,  annulling  city  Ilceuse  tax  on  all  companies  doing  business 
there;  dlasentlng  opinions  In  Adams  Bxp.  Co.  t.  Obio,  166  TI.  8.  236, 
41  L.  700,  17  S.  Ot  814,  majority  npbolding  Ohio  tax  of  fair  pro- 
portion of  Interstate  railroad's  aggregate  value;  and  Northern  Pac. 
R.  R.  T.  Bameo.  2  N.  Dak.  882.  51  N.  W.  409.  majority  upholding 
chapter  99,  Laws  ot  1883,  taxing  railroad  earnings;  Western,  etc., 
TeL  Oo.  V.  Poe.  61  Fed.  466.  arguendo. 

DtBttngnSabed  In  Western,  etc.,  Tel.  Co.  t.  Fremont.  39  Neb.  706. 
58  N.  W.  419.  26  L.  R.  A.  702  (see  dissenting  opinion  In  39  Neb. 
714,  68  N.  W.  422.  26  L.  R.  A.  706),  snstatnlng  municipal  license  tax. 

Commerce.— Telegraph  la  an  Instrument  of  commerce,  p.  42S. 

Approved  In  Lelonp  v.  Port  of  Mobile,  127  U.  8.  64S.  32  L.  314,  8 
B.  Ct.  1384,  annnlUng  Alabama  license  tax  on  interstate  companies; 
WestMii  Union  Tel,  Co.  v,  Pennsylvania,  128  U.  8.  40.  32  L.  346, 
9  S.  Ot  6,  and  Western,  etc.,  Go.  v.  Alabama  Bd.,  etc..  132  n.  8.  473, 
83  L.  409,  10  S.  Ct  162,  Interstate  messages  are  not  taxable.  See 
27  Am.  St  Bep.  651,  note. 

IMstingnished  In  Lumbervllle  Bridge  Co.  v.  AssesBore,  56  N.  J.  L. 
535.  26  Atl.  713,  25  L.  B.  A.  137,  sustaining  license  fee.  based  on 
capital  stock;  Telegrapb  Go.  v.  Mellon,  100  Tenn.  433.  46  8.  W.  444. 
telegrapb  company  is  liable  for  negligence  In  delivering  message. 

Oommerce.— Telegraphs  are  for  congressional  regulation,  as  pe- 
■pectH  tbeIr  foreign  and  iuterstate  commerce,  p.  425. 
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Approved  In  Batterman  v.  Expreaa  Co.,  49  Ohio  Bt  618,  S2  N.  B. 
766,  Illegal  excesB,  paid  nnder  proteflt,  maj  be  recovered.  See  27 
Am.  St  Rep.  B60,  note. 

Commerce.— State  tax  on  telegrapb  rec^pte  la  void,  ml;  «a  t* 
tboM  derived  from  Interatate  commerce,  p.  427. 

Approved  In  Postal,  etc  Cable  Co.  v.  Adams,  ISB  U.  H.  688,  39 
L.  816,  IS  S.  Ot  270,  nptaoldlng  Mississippi  tax.  bued  mi  telegraph 
mileage;  dissenting  opinion  In  Pollock  v.  Farmers,  etc,  Tmst  Co., 
168  D.  B.  eee,  88  L.  1147,  16  B.  Gt  944,  arguendo. 

127  U.  e.  428-457,  82  L.  218,  DNITBD  STATES  ».  MCLAUGHLIN. 

Fahlle  lands.—  Moqaelamos  grant,  In  Callforala.  defined,  p.  448. 

Pnbllo  laods.—  Three  fclnds  of  Mexican  (rants  defined,  p.  448. 

Approved  In  United  I^nd  Assn.  v.  Knight,  86  CaL  486,  24  Pac. 
822,  ai^endo. 

Pnbllo  lands.—  Uezloan  grant  of  quantItT  within  larger  tract.  Is 
a  fioat  to  be  located  by.  consent  of  government,  p.  448. 

Approved  Id  Carr  v.  Qnlgley,  149  U.  S.  SSS.  37  L.  SS8.  IS  a  Ot 
964,  and  dlBsenting  opinion  In  S.  C  79  Cal.  132,  21  Pac.  608,  and 
Hays  T.  Stelger,  76  Cal.  660,  18  Pac,  972,  all  holding  grants  In 
qneedon,  "floats;"  Interstate  Land  Co.  v.  Maxwell  Land  Co.,  139 
U.  8.  690,  36  L.  286,  11  S.  Ct  663,  empresarlo  grant  gave  no  Utle 
till  colony  was  established;  Cameron  v.  United  States,  148  U.  8. 
aOO.  37  L.  462,  18  S.  CL  690,  arguendo. 

FnbUo  lands.—  It  Is  option  ot  government  to  locate  fioatlnc  grant, 
p.  449. 

Approved  In  Lockhart  v.  Wills,  0  N.  Mez.  SSO.  M  Pac.  S40,  lands 
Inside  Mexican  grant  sub  jndlce.  are  open  to  pnrchase  nndar  mining 
laws. 

DlBtIngiil8hed  in  United  States  v.  Oregon,  etc..  B.  Co.,  68  Fed. 
908,  mere  segregation  from  public  domain,  will  exclude  lands  from 
subsequent  grant;  Northern  Pac.  R.  R.  v.  Barnes,  2  N.  Dak.  368, 
Bl  N.  W.  404.  where  right  of  selection  Is  expressly  given  grantee. 

Fnhlle  lands.—  Grant  of  part  of  lands,  within  which  float  to  be 
located,  reduces  area  for  location,  p.  449. 

Approved  In  Northern  Pac.  B.  B.  v.  Barnes,  2  N.  Dak.  362,  SI 
N.  W.  402,  government  most  retain  snOlctent  to  satisfy  float 

Pnbllo  lands.— Sale  from  lands,  within  which  float  Is  to  be 
located,  Is  declaration  against  location  on  that  port,  p.  460. 

Approved  In  dissenting  (pinion  In  Carr  v.  Qnlgley,  79  CaL  184,  21 
Pac.  608,  arguendo. 

Pnblle  lands.— Congressional  grant,  within  Umlta  of  Mexican 
float,  takes  precedence  thereof,  p.  466. 

Approved  In  Carr  v.  Qnlgley,  140  U.  B.  661,  37  L.  888,  18  8.  CL 
966.  reversing  79  Cal.  182,  184,  186,  21   Pac  608.  009,  upholding 
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railroad  patent  for  lands,  irltbin  exterlw  limits  of  Mexican  grant, 
Bnb  Jndlce:  Wisconsin,  etc.,  R.  B.  r.  rorsrttae,  169  U.  8.  56,  40  U 
74,  U  S.  Ct  1023,  and  Nortbem  Pac.  R.  Oo.  r.  UnBeer,  etc.,  Hfg.  Go. 
68  Fed.  998,  84  V.  B.  App.  66,  title  to  nneelected  railroad  lands  Is  In 
United  States;  United  States  t.  Gartner,  14  Sawj.  M4,  54a  88  Fed. 
8,  U,  npboldlnK  railroad  ^ast,  as  to  part  outside  Mexican  ^ant. 
definltelT  fixed;  Grant  T.  OUrer.  SI  GaL  161,  27  Pac.  597,  home- 
stead location  wltUn  exterior  limits.  Is  not  Told,  nnless  ^tblD 
final  snrver  of  fioat;  Foss  v.  Blnbell.  91  Cal.  202.  27  Pae.  A47, 
ItmlUng  float  to  boundaries  fixed  br  decree  of  confirmation:  Mlnne- 
ap«rito,  etc.,  B.  Co.  v.  Dnlnth,  ate..  B.  Cto-  4B  Minn.  110;  47  N.  W. 
466,  applying  mle  to  State's  control  of  swamp  lands;  Northern 
Pac.  B.  B.  V.  Barnes,  2  N.  Dak.  S6S.  Bl  N.  W.  402.  If  balance  re- 
maining exactly  equals  fioat,  title  vests  without  selection. 

Distinguished  In  United  States  t.  Southern  Pac.  B.  Co.,  14  Sawy. 
638,  643,  646,  646.  M  Fed.  609,  612,  613.  614  (see  dissenting  opinion  In 
14  Sawy.  637,  40  Fed.  608,  reversing  S.  C.,  14  8awy.  74,  30  Fed.  148). 
where  grant  by  specified  bounds  had  been  conflrraed;  Southern 
Pac.  B.  Co.  V.  Brown,  68  Fed.  33S,  where  grant  was  specific  as  to 
txmndarles;  United  States  t.  Oregon,  etc.,  R.  Go..  60  Fed.  002,  mere 
•egregatlon  from  public  domain  will  exclude  lands  from  sabsequKit 
grant;  Apis  t.  United  States,  88  Fed.  035,  936,  988,  grant  to  mission 
Indians  of  part  of  "La  Jolla  Bancho"  withdrew  same  from  act 
of  1870,  permitting  litigation  thereof;  ShanUln  t.  McNamara,  87 
CaL  884,  26  Pac.  S4S,  excluding  from  swamp  grant  to  State,  laada 
within  exterior  llmlte  of  Mexican  grant. 

127  U.  S.  4B7,  32  L.  223,  DB  WITT  t.  McLAUOBLIN. 

127  U.  S.  457,  32  L.  223,  FRIEND  t.  WISH. 

Adjudged  In  conformity  with  United  States  v.  Mct^nghHn,  anptau 
p.  4B7. 

Cited  In  Pierce  ▼.  MoUtken.  78  Fed.  19&  on  ijuestlon  of  }orla- 
dlctlon. 

127  U.  S.  467-471,  82  L.  2S4,  BENSON  v.  McMAHON. 

Zxtradltlon.—  Absence  of  copy  of  Mexican  reqolriUon,  held  Im- 
material, where  Mexican  counsel  present,  and  correspondence  ia 
record,  p.  480. 

Approved  In  In  re  Orpen.  86  Ped.  762.  foreign  requisition  and 
domestic  mandate  arc  not  necessary,  under  B.  S..  |  5270.  to  Initial 
extradition  proceedings;  In  re  Adutt.  66  Fed.  3T8.  arguendo. 

Habeas  corpus  does  not  operate  as  writ  of  error,  p.  461. 

Approved  In  In  re  Luis  Otalza  y  Gortes,  136  U.  S.  834,  34  L.  466. 
10  S.  Ct  1032,  arguendo. 

Dlstlngnlshed  In  Oonsalea  v.  Cunningham,  164  U.  S.  621.  41  I* 
676.  17  S.  Ot.  186,  entertaining  appeal  from  territorial  Supreme 
Court  discharging  writ  of  habeas  corpus;  In  re  Tom  Yum.  64  Fed. 
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HnbMs  ooipna.—  On  aM>eal  tzota  dliimleaal  of  writ,  onlr  qoMtlo* 
U  JnrlsdlctloD,  and  legal  sronnd  for  comtnltment,  p.  402. 

Approved  lu  In  re  Lnls  Otelza  y  Cortes,  136  D.  8.  336,  3*  h.  MT, 
10  a  Ot  1033.  Omelas  v.  Bui*,  161  U.  B.  «»,  40  L.  789.  16  8.  CL 
en.  Ex  parte  M'Oabe,  46  Fed.  366.  360.  12  L.  B.  A.  SBl,  BS3,  and 
In  re  Adutt.  65  Fed.  877,  all  reaffirming  rale;  Stevens  t.  Fuller,  136 
V.  a  478.  34  L.  464,  10  S,  Ct  013.  mere  Irregmlarltles  tn  proceeding 
before  commissioner  are  not  reviewable;  Ekiu  v.  United  States.  143 
D.  6.  OCO,  SG  L.  1149,  12  a  Ct  338,  declining  to  review  ImmigratloD 
Inspector's  decision  against  alien's  rlgbt  to  land,  onder  act  of  ISBI; 
Fong  Tne  Ting  v.  United  States.  149  TT.  8.  714,  37  L.  91S,  13  S. 
Ct.  1022.  Congress  may  refer  to  jndlclar?  qaestlon  of  alien's  right 
te  remain  Id  United  States;  Lem  Moon  Sing  v.  United  States.  15S 
U.  S.  644,  39  L.  1084.  15  B.  Ot  969.  Congress  may  enforce  ezclusion 
act,  excluslvelj  throngh  executive  officers;  Bryant  v.  United  States, 
167  U.  S.  105.  42  L.  95,  17  S.  Ct.  744,  committing  maglatrate'B  de- 
cision Is  flnsl,  where  there  Is  competent  legal  evidence  to  support 
exercise  of  judgment;  Homer  v.  United  States.  143  tT.  S.  D7S.  36  L. 
260,  12  S.  Ct.  525,  declining  to  review  commissioner's  decision  that 
facts  Involved  constituted  violation  of  post-offlce  laws. 

Sztradltloii.—  Under  Mexican  treaty,  commission's  examlnatlaa 
Is  like  preliminary  examlnatloD,  not  trial,  p.  463. 

Approved  in  Omelas  v.  Ruls,  161  0.  6.  512,  W  L.  791,  16  a  Ot 
608,  commissioner's  decision  Is  not  reviewable,  where  probable 
cause  exists;  In  re  Tom  Yum,  64  Fed.  4S7,  decision  of  customs 
offlcer,  onder  act  ot  1804,  Is  not  conclusive  of  citizenship;  In  re 
Bieta,  62  Fed.  982,  applying  rule  to  charge  of  robbery,  nnder 
Salvador  treaty. 

Tra&tles.— English  common  law  Is  not  criterion  for  construing 
language  of  Mexican  treaty,  p.  466. 

Common  law.— There  are  no  common-law  crimes  of  the  United 
States,  p.  466. 

Approved  In  In  re  Dana.  68  Fed.  690,  libel  ia  not  removable 
offense  under  R.  a,  |  1014. 

Extradition.— Our  courts  will  not  Insist  under  Mexican  treaty, 
that  crime  charged  by  Mexico  is  technically  same  at  comm<» 
law.  p.  467. 

Frauds,  atatute  of.— Requirement  that  Instrument  be  In  "writ 
tug"  includes  nrlntlng,  p.  469. 

Forgery  may  be  by  prloUnK  or  atamping  as  well  as  writing  with 
pen,  p.  467. 

Approved  tn  State  v.  Hart  46  La.  Ann.  52,  14  Bo.  S12,  Whra* 
State  oSIcw  entered  false  numbers  on  bonds. 
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127  U.  8.  4n-«82.  S2  L.  172.  GIAOIBB  UIN.  CO.  t.  WILLIS. 

V}«ctnunt.-~  Modern  mle  Is,  that  cei>«rBl  deaorlptkn  of  prapattr 
aought  to  be  recoTcred,  Is  good,  p.  480. 

BJoetasnt.— Statute  requiring  descrlptloa  ot  pnmtsea  br  meteo 
and  bounds  U  dlrectoir  merely,  p.  480. 

Xliua.— Complaint  to  recoTer  tunnel  U  not  demarraUe  becttOM 
no  dcserlptlon  ot  lode*  irttbln  tnnnel,  p.  480. 

Whml— AllegatlOD  of  location  of  mine  and  Ave  jean'  adYene 
poaaesslon,  paying  taxes,  la  (ood,  p.  481. 

Approved  ia  Ham  t.  Victoria,  etc.,  Mln.  Co.,  160  U.  8.  817,  40 
U  441,  M  S.  Ot  288,  poaseaalon  will  aappMt  ejectment  of  men 
treapaBaer;  Ellet  t.  Campbell,  18  Oolo.  B22,  SS  Pac.  S28.  dlecoTeiy 
of  lode  In  tunnel  doea  not  necoBBltate  atrw  location  on  surface. 

DiBttnguiBhed  In  UcOowan  v.  Uaclay,  16  Hont.  239,  40  Pac.  604, 
when  location  was  iDTalld. 

XSium^-  BJectmeut  complaint  for  B,000-foot  tunnel  Is  not  demnr- 
nble  becauae  Federal  law  allows  only  8.000  feet.  p.  481. 

Mineral  locatloD,  prior  to  congreaslonal  mineral  laws,  la  governed 
br  local  rules  and  customs,  p.  482. 

Approved  In  Bllet  v.  Campbell,  18  Oolo.  B24,  S8  Pac  ES26,  location 
after  act  of  1872  la  governed  tbereby. 

127  V.  B.  482-468,  82  L.  210,  HBGLER  v.  FAITLENEB. 

AppeaL— Gircnlt  Oourt  Judgment  In  removed  cause,  set  aside 
where  no  ramoval  order  or  showing  of  dttzensblp,  p.  483. 

Not  dted. 

127  U.  S.  484-489,  S2  L.  189,  JBNKINS  v.  INTBBNATIONAL  BANK. 

Equity.—  New  matter  in  supplemental  bill,  supporting  original.  la 
not  new  cause  against  wblch  statute  runa,  p.  4S0. 

EHatlngulBbed  In  Swedish,  etc.,  Nat.  Bank  v.  Dickinson  Co.,  0 
N.  Dak.  229,  230,  69  N.  W.  4S8,  and  S.  0.  on  nbearlng.  6  N.  Dak. 
241,  69  N.  W.  462,  facta  In  supplemental  complaint  must  nlate  to 
canae  set  forth  In  original;  UcEenna  v.  Simpson.  120  U.  B.  S12,  88 
L.  774,  9  a.  Ct.  867,  without  apeclal  application. 

127  V.  B.  48S-4M,  82  L.  179,  TATLOR  v.  HOLAmS. 

Corpontions.^  Two  stockholders  cannot  sue  for  corpontlon  un- 
less suffldeut  reason  shown,  p.  492. 

Corporatlona.—  Fact  that  charter  term  has  expired  does  not  ao- 
thorize  suit  by  stockholders  in  Its  behalf,  p.  492. 

CorporEtlons.— Death  of  some  dlrectora  la  not  sufflclent  excuse 
for  stockholder's  Individual  anlt  where  no  demand  on  survlTors, 
p.  492. 

Ai^roved  In  Hoon  v.  SUver  Valley  Mln.  Co.,  104  N.  a  S44,  10 
B.  IB.  682,  atockholders  most  exhaust  remedies  within  corporatioa 
jMtors  seeking  Judidal  aU. 
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Eqnitr-— StocUxrider'a  deed  to  correct  deed  ta  corpontlM  tftw 
thfitj  yesn,  bdd  barred  by  lachee,  p.  408. 

137   n.  8.  4M-ltOT,    S3  L.  163,    PBEBDHAJTS   BAVZNO  Oa    T. 


Kortgaga  muj  prorlde  for  parmoit  of  rents  and  prodts  ta  mert- 
gagee  wblle  mortgagor  atll]  In  poaseaslon,  p.  G02. 

Approved  In  Heller  t.  Marine  Bank.  88  MA.  622,  78  Am.  St  Bep. 
22«.4SA118O6,46L.R.A.440,  argnendo. 

Kortgagea  la  not  entitled  to  rents  and  proflta,  altbongli  expresaly 
pledged,  until  poaseaaloa  taken,  p.  BOS. 

Ai^roved  In  Etllebrew  t.  Hluea,  IM  N.  C  IBl,  17  Am.  Bt  Bap. 
S76,  10  S.  B.  162,  and  New  Tork,  etc,  Co.  t.  Saratoga  Gaa,  etc 
Oo.,  ICS  N.  T.  144.  53  N.  E.  TOO,  45  L.  B.  A.  135.  botb  reafflrmlng 
rale:  United  States  Tmst  Oo.  t.  Wabasb  By.,  ISO  U.  a  308,  37  L. 
lOSl,  14  S.  Gt.  9S,  wbere  railroad  mortgage  did  not  coUTe;  Income; 
Willis  T.  Daetera,  etc..  Banking  Co.,  169  U.  8.  810.  42  L.  759.  18  8. 
Gt.  353,  poBsesston  cannot  be  recorered  by  mortgagee  under  land- 
lord and  tenant  act;  Freights  of  the  Kate,  68  Fed.  717.  applying  role 
to  moi-tgage  of  sblpa  and  proflts:  Barron  v.  Whiteside,  89  Md.  461. 
43  AtL  S27,  mortgagee  la  entitled  to  rente  of  leasehold  after  de- 
mand for  possession.    See  54  Am.  St.  Rep.  432,  note. 

Dlatlngnlabed  In  CHara  v.  Mobile,  etc.,  H.  Co.,  75  Fed.  133,  wba« 
lease  of  cara,  tantamount  to  mortgage,  otherwise  provided. 

Kortgagor  mar  assign  the  rents  nntll  sale  had,  wbere  I1m7  are 
not  pledged,  p.  608. 

Hortgage,—  Dqalty  will  appoint  receiver  wbere  mortgagor  fn- 
■dvmt  and  security  Insnffldeot.  p.  508. 

Cited  In  Thomas  v.  Peoria,  etc.,  By.,  86  Fed.  SIS,  generally. 

United  Sta.taa.—  Assignment  of  lease  to  United  States  la  not  void 
under  R.  8.,  t  S7S7,  p.  506. 

United  States.— B.  B..  1  8477,  la  to  protect  the  government  not 
clalmanta;  hence  assignment  of  lease  upheld,  p.  606. 

Approved  In  BaU  v.  Halsell.  161  U.  8.  79,  40  L.  634,  16  S.  Ot 
666,  when  assignment  was  to  attorney;  Price  v.  Forrest,  ITS  U.  S. 
42S,  19  S.  OL  438,  upholding  right  of  Judgment  creditor  to  moneys 
awarded  debtor:  Ullllken  v.  Barrow.  65  Fed.  891.  upholding  assign- 
ment of  contingent  proflta  to  arise  against  United  States;  Forrest 
V.  Price,  E3  N.  J.  Eg.  28.  29  AtL  220,  upholding  assignment  of  claim 
establlabed  against  United  States  under  chanceiy  order  In  aid  of 
Judgment:  Toik  v.  Conde,  147  N.  T.  498,  42  N.  B.  195,  a»> 
■Ignee  In  good  faith  may  enforce  assignment  after  payment  to 
assignor;  Jemegan  v.  Osborn,  155  Mass.  310,  29  N.  B.  521,  argnando. 

127  U.  8.  607-617,  82  U  SOS,  ROBERTSON  V.  SIOHEL. 

United  States  is  not  liable  for  mlafeacance  ec  non-teaaance  vt  It* 
pnbUc  agtots,  p.  BIO. 
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Approved  !■  German  Bank  r.  Onlted  States,  14S  V,  8.  680,  ST  Ik 
MB;  U  fi.  Ot  TX,  United  States  U  not  liable  tor  wronffal  cancels- 
tloa  of  bonds  by  re^ster  of  treaBHTT. 

OlBoar.— Pnblle  officer  ts  not  liable  tor  sabordlnate's  mfsfeasaoc* 
or  DMi-feBsance.  p.  S1&. 

Afproved  In  Bnbens  t.  Bobertson,  38  Fed.  88,  Tben  ctrilector 
tt  cnstoms  selected  assistant  wltb  due  care  and  was  lenorant  of 
Hi  Incompetence;  Mister  t.  Brown,  SB  Fed.  912,  and  BliglD  t. 
Brown.  S9  Fed.  1006,  Uaiyland  pobUc  worts  board  Is  not  liable 
for  negligence  of  commander  of  State  flaherr  vesBd;  Hawklna  v. 
Thomas,  S  Ind.  App.  110,  29  N.  B.  ISO,  statnte  making  maisbal 
liable  for  deputies'  acts,  does  not  apply  to  special  deputies. 

DlBtlDgnlsbed  tn  United  States  t.  Zabriskle,  87  Fed.  717,  melter 
and  refiner  of  mint  is  liable  on  bond  for  embezzlement  by  asslatantj 
Brown  T.  Wearer,  76  Miss.  21,  71  Am.  St.  Bep.  518,  23  So.  391,  42 
L.  B.  A.  427,  sheriff  Is  liable  for  depntr's  ODjnstlflalrfe  abooting 
of  escaping  prisoner. 

12T  U.  S.  M8-6S2,  82  L.  191,  STUABT  t.  GAT. 

Hortgage.—  If  forecloanre  decree  grants  credit  to  purchaser,  re- 
serving lien,  coart  may  order  resale  on  defsolt,  p.  626. 

Approved  In  KneeUnd  v.  American  Loan  Co.,  136  O.  S.  95,  34 
L.  382,  10  S.  Ot.  962,  and  Tennessee  r.  Qulntard.  80  Fed.  836,  47 
D.  8.  App.  621,  purchaser  at  sale  ts  qnasl-party  charged  with  no- 
tice of  subsequent  proceedings;  Grape  Creek  Goal  Go.  v.  Farmem, 
etc.  Tnist  Co.,  80  Fed.  201,  S3  U.  6.  App.  103,  fallnre  to  make 
tmrchaser  formal  party,  does  not  affect  conclustrenesa  of  decree; 
Bayne  t.  Brewer  Pottery  Co.,  BO  Fed.  623,  purchaser  who  falls  to 
complete  bid  Is  not,  without  uodce,  liable  for  loss  on  second  sale. 

mortgages.—  Foreclosure  purchaser  Is  not  Interested  In  manner 
of  dlatribntlnf  proceenls  to  creditors,  p.  530. 

Approved  In  Trust  Co.  v.  Grant  Locomotive  Worka,  135  U.  8. 
223,  34  L.  108,  JO  8,  Ot,  741,  where  decree  required  purchaser  te 
pay  In  casb  liens  afterwards  adjudged  prior;  Kneeland  v.  American 
Loan  Co.,  136  IT.  S.  96,  34  L.  382,  10  S.  OL  962,  purchaser  may  b* 
heard  on  qnestlona  affecting  bla  bid. 

KMlgagea.— In  marshalling  debts  payable  out  of  forecloanra 
proceeds,  date  when  Interest  calculated  Is  Immaterial,  p.  B31. 

127  U.  S.  BS2-689.  82  L.  210,  BASTON  v.  GERMAN,  ETC..  BANK. 

riedgee.  In  possession,  holds  legal  title;  If  pledgor  In  apparent 
possessltm  be  holds  as  former's  agent,  p.  536. 

Approved  In  Huntington  v.  Sberman,  60  Conn.  4OT,  22  AtL  770^ 
arguendo. 

Distinguished  In  Panly  v.  State,  etc.,  Tnut  Go.,  166  U.  8.  618,  41 
r..  S«9.  17  S.  Ot  4«B,  affirming  S.  C,  68  Fed.  668,  IS  U.  S.  Aiv.'388. 
9ledtme  of  national  bank  stock  Is  not  liable  as  stockholder. 
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Tledga*  maj  aeQ  on  pledgor's  delanlt,  p.  536. 
Ptods«*  selling  aecQtit7  Is  tnute*  uid  cuuiot  purebua,  p.  U7. 
Appcoved  In  RnBh  v.  Pint  Nat  Banic,  71  Fed.  IDS,  S6  D.  B.  App. 
S4S,  reaffirming  mle. 

DtsUngnlBbed  In  Panlr  t.  State,  etc.  Trust  Co..  166  U.  S.  618, 

41  L.  849,  17  8.  Ot  466.  pledgee  of  naUooml  bonk  stock  Is  net  liable 
•a  stockholder, 

KoTtgagee,  to  vbom  realty  la  dlrectlr  convered.  with  power  to 
■eU,  la  trustee,  and  cannot  pnrcb&se  at  sale,  p.  S87. 

Mortgages.— Oredlton  may  pnrcbaae  at  sale,  under  tmat  deed, 
where  tmstee  a  disinterested  party,  p.  fiSS. 

Approved  In  Monroe  t.  FnchUer,  121  N.  C.  103.  KM,  28  S.  B.  63, 
M.  reaffirming  rale;  Telton  t.  Le  Breton,  92  Cal.  467.  28  Pac.  408; 
trustee  may  pnrcbase  at  Jndtdal  sale. 

Hortgagas.— Creditor,  onder  trust  deed,  and  mortgagee,  are  1b 
•ame  position  as  respeota  sale.  p.  538. 

Apivoved  Id  Monroe  v.  Pucbtler,  121  N.  0.  lOS,  28  B.  B.  M,  wbete 
tmatee  waa  clerk  of  ceetuf  que  trust 

KOrtgagea.—  Pnrcbase  by  creditor,  nnder  trnstee*s  sale,  crediting 
amount  on  debt.  Is  pnrcbase  for  casb,  p.  639. 

127  U.  S.  640-667,  32  L.  223,  OALLAN  T.  WILSON. 

"Orlme"  means,  broadly,  every  TloUtl<»i  of  public  law;  mot* 
technically,  erery  ofTense  of  atroclons  character,  p.  649. 

Tory.—  Right  of  trial  by  Jnry  is  restricted  to  cases  where  accnaed 
bad  tnch  right  by  cammtm-law  principles,  p.  549. 

Approved  in  State  t.  Sannders,  66  N.  H.  76,  2S  Atl.  680,  IS  L.  B. 
A.  651.  right  to  Jnry  Is  not  essential  to  Injunction  of  Uqnor  nalsance. 

JnT7.—  Right  of  trial  1^  Jnry  extends  to  cases  punishable  by 
deprivation  of  liberty,  though  not  felonlea,  p.  648. 

Jury.—  Sixth  amendment  as  to  Jury  trial  did  not  anpiriant  almllar 
part  of  Const.,  art  III,  p.  649. 

Approved  In  Brown  v.  Bpps,  91  Va.  735,  21  8.  E.  121,  27  L.  B.  A. 
<78.  both  provisions  apply,  to  all  Federal  courta. 

Jury.—  District  of  Oolnmbla  InbabltantB  are  ^titled  to  Jnry  trial 
tor  crimes  aa  well  as  life,  liberty  and  property,  p.  66Q. 

Approved  in  American  Pnb.  Co.  v.  Fisher,  166  U.  8.  467,  41  L. 
IWL  17  B.  Ct  619.  Utlganta  In  territorial  co«uta  have  right  to  Jury 
trial  requiring  unanimous  verdict;  Thompson  v.  Utah,  170  U.  8.  347, 

42  h.  lOflS,  18  B.  Ct  621,  State  cannot  reduce  number  of  Jurors  to 
try  Crimea  committed  before  Its  admission;  Capital  Traction  Co.  v. 
Hof,  174  D.  B.  5.  19  8.  Ct  682,  upholding  Hgtat  to  Jury  In  both  drU 
and  criminal  cases;  Humes  v.  Ft  Smith.  96  Fed.  866,  legislature 
may  require  llcenae  e(  bnalnesa  which  may  be  ^ohlblted  aa  against 
public  pMcy. 
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Jmr  trial  was  aeamd  to  peoide  of  territcHlea  by  alxtb  ant 
serentli  ■mwidmcnla.  p.  BSO. 

Approred  Is  dlSBeDdog  opinion  In  Mat^j  t.  EinEenapertw,  H 
Utah,  168,  S&  Pac  546,  majorit;  upboldlnc  law  prorldlnx  tor  cWU 
verdict  npon  concorrenM  of  nine  Jnrots. 

Jury.—  One  accoBed  of  conspiracy  to  boycott  la  District  of  Oolnm- 
bla  Btaonld  have  Jury  trial,  p.  666. 

Approved  In  Olnne  t.  United  States,  IRd  V.  S.  SBS,  40  L.  271,  16 
8.  Ct  126,  Congress  may  provide  more  serere  penalty  for  con- 
Rplracy  tban  for  crime  Intended. 

Dlettngolsbed  In  Capital  Tractton  Go.  t.  Hof,  174  U.  B.  18.  U 
S.  Ct  68T,  ttpholdlng  law  enlar^ns  drO  Jnrlsdlctlon  of  Jnatlce 
oouitB  In  District  of  Colombia;  Artbnr  t.  Oakes,  6S  Fed.  S22.  323, 
24  D.  S.  App.  239,  26  L.  H.  A.  428.  430,  Oxley  Stave  Co.  v.  Coopers, 
etc.,  Union,  72  Fed.  699,  and  Beck  r.  Railway  Teamstera  ProtectlT* 
Union,  118  Mich.  516.  619,  74  Am.  St.  Eep.  424,  426,  77  N.  W.  20, 
21,  42  I..  R.  A.  415,  416,  enJolDlag  boycotts;  Longsbore  Printing 
Co.  T.  Howell.  26  Or.  647,  46  Am.  St  Bep.  661,  88  Pac.  668,  28 
L.  E.  A.  474,  and  n.,  inJnnctloD  lies  to  protect  property  against  In- 
jury by  conspiracy:  Brown  r.  Eppe,  91  Ta.  734,  21  B.  B.  121,  27  L. 
R.  A.  978,  Stato  legislature  possesses  all  powera  not  denied  by, 
ConstltatloD. 

Jury.—  BIgbt  to  Jury  attaches  from  beginning  of  trial;  c«ivlction 
without  Tfirdlct  Is  Told,  p.  CG7. 

Approved  In  Natal  t.  Louisiana.  188  U.  8.  624,  S6  L.  288,  11  B. 
Ct  637,  upholding  law  providing  tor  cmtvicdon  before  magistrate 
for  maintaining  [oivate  market  In  forbidden  district;  Lawton  v. 
Steele.  162  O.  B.  142,  38  L.  890.  14  8.  Ot:  608,  upholding  law  au- 
tborteliig  summary  destruction  of  unlawful  flsblng-nets;  Danner  v. 
State,  89  Hd.  228,  42  Atl.  067,  ennalllng  provision  for  Justice  court 
trial  of  petty  larcency.  charges  when  ]ttry  waived;  Bx  parte  Keeler, 
4S  8.  O.  646,  66  Am.  St  Rep.  791,  23  8.  E.  867,  31  U  B.  A.  680,  up- 
holding law  providing  summary  remedy  to  abate  UquM  nuisances; 
Ez  parte  Mane,  86  Ta.  49,  9  S.  B.  478,  right  to  Jury  Is  not  essential 
to  trial  for  violation  of  Sabbath. 

Dlatlngnlshed  In  Taylw  v.  Beynolda,  82  OaL  676,  28  Pac.  688. 
one  charged  witb  misdemeanor  of  obstructlDg  street  ts  entitled  to 
iftrs  trial;  Knee  v.  Baltimore,  etc..  By.,  87  Md.  6&1.  40  AtL  893,  42 
L.  R.  A.  867,  apbolding  law  permitting  stay  of  proceedings  till  pay- 
ment of  costa  before  hearing  new  triaL 

Jury  trial,  accorded  In  appellate  court  after  conviction  In  police 
court  Is  not  sufflclMit,  p.  667. 

Approved  ta  State  v.  Gerry,  68  N.  H.  608,  38  AH.  278.  88  L.  R.  A. 
334.  and  Miller  v.  Commonwealth,  88  Ta.  622,  14  8.  B.  162.  16  L.  B. 
A.  448.  and  n.  (see  dissenting  opinion  In  88  Ta.  631.  14  8.  B.  882,  19 
You  XI  — 88 
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Lu  R.  A.  446,  and  n.).  botb  foUowIos  nil«;  llelnenier  t.  Danvar,  IT 
Colo.  S09,  29  Fac.  518,  arguendo. 

DlsUngnlBhed  In  Brovn  t.  E:ppB,  BlTa.T38.7W.  218.1.122.123, 
2T  L.  R.  a:  ffre,  080,  nnder  Tlrgtnla  Oooatltntlan  Jnij  trial  la  prlvl- 
lese,  not  JarlidlcUonal  neceBBl^, 

MtBcellaneooB.—  Approved  In  Hotdct  t.  United  States,  14S  D.  B. 
214,  36  L.  130,  12  B.  CL  410,  district  Jndge  autborized  to  remove 
accused  to  another  dlBtrtct  mar  determine  Jurisdiction  thereof. 

12T  U.  8.  MT-5S2.  82  L.  ITl,  JOYCE  t.  OHILLIOOTHB  PODNDET. 

Batent  for  tlfdng-Jack,  where  pawl  acts  t^  grantr.  Is  not  to- 
fringed  bj  one  acting  bj  spring,  p.  062. 

Approved  In  Campbell,  etc,  Ufg.  Co.  t.  Duplex,  etc^  Press  Co., 
86  Fed.  8S4,  construing  strictly  web-roller  of  printing-press. 

12T  U.  8.  G6S-672.  32  L.  175.  PLOWBE  t.  DETROIT. 

F&tents. —  Reissue,  Into  the  speciflcation  of  which  new  matter  ta 
injected,  la  void  nnder  R.  8.,  {  4916,  p.  STl. 

Patents.— Where  new  matter  Introduced  In  speciflcation  of  re- 
issue, ft  Is  void  as  matter  of  law,  p.  STl. 

Patents.— On  comparison  of  reissue,  suggestion  In  Miglnal  specifi- 
cation la  not  part  thereof  unless  obrlouslr  Intended  to  be  covered, 
p.  B71. 

Approved  In  Freeman  v.  Asmus,  140  U.  8.  239,  241,  36  L.  690, 
6»1,  12  5.  Gt  913,  annulling  claim  1  of  reissue  of  Asmus"  pstent  for 
Mast-fnniace;  Featherstone  t.  Geo.  H.  BIdwell  Cycle  Co.,  07  Fed. 
636,  14  U.  B.  App.  eS2,  annulling  reissue  of  Dnnk^  patent  for 
bicycle  tire. 

Patents.—  RelBsne,  covering  by  enlargement  structures  which 
have  gone  into  general  use,  Is  void,  p.  072. 

127  U.  a.  072-078.  32  L.  201.  ABTHUR  v.  VIETOR. 

Onsrtoma  duties.—  "  Not  herein  otherwise  provided,"  means  not  In 
that  act,  p.  676. 

Approved  In  Dleckerholf  v.  MlUer,  93  Fed.  654,  constmlng  tariff 
act  of  1870. 

Onstoma  dntiea.—  8tock]ngs,  partly  of  wo^  are  dutiable,  aa  net 
otherwise  provided  by  act  of  1S6T,  p.  678. 

127  W.  S.  679-589.  82  L.  262.  BBOWN  v.  DIST.  OF  COLUMBIA. 

Contract— Written  acceptance  of  written  proposal  Is  of  same 
effect  as  formal  artldea  of  agreement,  p.  083. 

IMatriot  of  Oolnmbta.—  Contract  with  board  of  pnbUc  vorka  must 
have  t>een  ratified  by  majority,  p.  086. 

Hnnlelpal  committee,  or  select  body,  to  which  power  la  dele- 
gsted.  cannot  act  by  minority,  p.  586. 

Approved  In  United  States  T.  Ballin,  144  U.  B.  8.  86  L.  325.  12 
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S.  Ct  StO,  n^oldlns  art  proTidlng  (or  count  of  ncW'Totisg  mem- 
bePB  to  determine  qnomm;  In  re  Gnna,  SO  Kan.  1S2,  32  Pac.  478, 
lA  L.  R.  A.  C>2S,  honse  of  represent  atl  Tea  can  legally  act  only  wInb 
majority  present. 

Dlatrlct  of  CoInmMB.— Claim  disallowed  by  «iidltln(  txwrd  I* 
rejected  within  act  ot  1880,  p.  588. 

Approved  In  RoUlna*  InTcetment  Go.  t.  Oeorse,  48  F«d.  TT7,  tttf 
may  be  beard  on  qneatloD  of  committee'*  Uwfnl  dls[K>BltI<»  of 
boDde. 

Mlecellaneona.—  Olted  In  District  of  Oolnmbla  t.  Woodbury.  136 
tl.  S.  467.  84  U  475.  10  a  Ct  993.  DWrlct  of  Colttmbla  is  HaWe 
for  InJnrlM  from  Diligence  of  public  officers;  SuIllTan  t.  Helena. 
10  Mont.  144,  2S  Pac.  96,  Incorporated  dty  of  territory  Is  UaMe 
for  Injury  from  ezcsTatton  In  street. 

127  U.  8.  689-096.  82  L.  271.  ALLEN  *.  GILLETTHI. 

TmstM  cannot  pnrcbase  at  bis  own  sale,  or  acquire  Interest 
therein,  wltbout  court's  consent,  p.  593. 

Dlstingnlsbed  In  Leavenwortb  v.  Chicago,  etc..  Ry..  134  U.  B. 
70S,  33  L.  1074,  10  6.  Ct.  710,  tmat  relations  of  parties  does  not  In- 
validate railroad  foreclosure  If  no  frand. 

ExecDtor  cannot  derive  personal  profit  from  management;  tt 
Inares  to  estate,  p.  094. 

Tmstea  may  purchase  tmat  property  at  Judicial  aale  not  eon- 
boUed  or  procured  by  him.  p.  696. 

Approved  In  Pewabic  MIn.  Co.  v.  Mason,  145  U.  8.  362,  86  L.  736^ 
12  S.  Ct  890.  litigating  stocbholder  may  bid  at  sale  of  corporate 
tsseta  wltbout  court's  leave;  Mulherln  v.  Rice,  106  Ga.  812,  32  8.  B. 
866,  upholding  purchase  by  surviving  partner  of  property  mort- 
gaged to  secure  note  to  firm;  Barber  v.  Bowen,  47  Minn.  123.  49 
N.  W.  680.  guardian  ot  minor  heir  may  purchase  at  Judicial  sale 
to  satls^.  decedent's  debt;  Hasrstlcb  v.  Fox.  S  Utah,  12>^  S3  Pac. 
203.  director  may  purchase  stock  from  shareholder;  Deck  v.  WUtma, 
96  Fed.  879,  aiyaendo. 

DIstlnsutshed  In  Ford  v.  Wright.  114  Mich.  12T.  72  N.  W.  199. 
title  of  administrator  and  guardian  purchasing  at  foreclosure  sale 
will  not  be  forced  on  purctiaser. 

127  U.  a.  597-^07,  32  L.  266.  FALK  v.  MCEBS. 

Frinotpel  and  agent— Agent  alone  Is  liable  on  note  signed  by 
him.  nothing  on  Its  face  sbowing  agency,  p.  603. 

Approved  In  Union  Nat  Bank  v.  Forstall.  41  La.  Ann.  116,  6  Bo. 
n.  htdder  of  note  signed  by  mother  cannot  recover  against  minor* 
who  received  proceeds. 

IMstfngnlstaed  In  Baker  v.  Old  Nat.  Bank.  86  Fed.  1009,  pledgee 
may  show  shares  registered  In  his  name  are  pledge. 

Prlnelpat  sad  agent—  Agent  Is  alone  liable  on  bts  note,  although 
It  was  undemtond  Mn  principal  nbonld  be  held.  p.  603. 


Digilizcd  by  Google 


12T  V.  8.  e07-«14  Notet  oo  D.  8.  B^rarts.  •• 

Approved  In  Union  Nat.  Bank  t.  Oentum  Isa.  Cik.  71  IM.  IM, 
S4  U.  S.  App.  897,  and  Godkln  t.  Muaahan,  83  FeO.  U9,  D8  U.  & 
App.  013.  parol  Is  limdmlsslble  to  Tuy  written  contract;  dlMOitlmg 
ttplnlon  In  Harman  t.  Harman.  70  Sti.  066,  34  V.  i.  App.  SIS,  ma- 
jority, admitting  parol  where  part  only  of  CMrtract  waa  written. 

DiBtlngulBheii  In  Bnrte  v.  Dulaney.  1B3  U.  8.  2S2,  38  L.  700,  14 
8.  Ot  817,  admlttlBK  parol  to  ataow  delivery  of  note  was  condltlooaL 

Bllla  and  notes.—  Note  signed  "  P.  G.  Co.,  M.  Sec.  &  Treas.,"  pay- 
able to  "U.  Sec  A  Treas."  la  tbe  corporation's  note;  parol  Is  In- 
admissible to  modify  It,  p.  607. 

Approved  In  The  Serapls,  37  Fed.  440,  where  ship's  maater  signed 
as  "  master  S.  8.  Serapls; "  Sparks  t.  Dl^mtcb  Trans.  Go.,  104  Mo. 
644.  24  Am.  St  Hep.  366, 16  8.  W.  420. 12  L.  B.  A.  TIS.  and  n.,  where 
president  signed  notes  In  name  of  corporatloo;  Bitts  t.  Son,  etc 
Hach.  Co.,  10  Utab,  14^  S7  Pac.  2S8.  and  Uebscber  r.  Erans.  74 
Wis.  388.  17  Am.  St  Rep.  172,  4S  N,  W.  197,  6  L.  R.  A.  497.  where 
signature  contained  name  of  company  and  preeldenf  a  ofBdal  desig- 
nation; Merrill  v.  Hurley.  6  S.  Dak.  601.  66  Am.  St  Rep.  866.  61 
N.  W.  960.  presumption  la  In  favor  of  power  of  officer  named  as 
payee  to  Indorse  bond;  dissenting  opinion  in  UcGnIre  v.  Allen,  108 
Mo.  414.  18  S.  W,  286.  majority  denying  that  wife's  Indorsement 
of  check  gives  hnsband  title;  Farrel  v.  National,  etc..  Leather  Bank, 
43  Fed.  130,  arguendo.  Cited  In  Swarts  v.  Coben,  11  Ind.  App.  22, 
38  N.  B.  637,  holding  similar  signature  ambiguous  and  explainable. 
See  note  In  48  Am.  St  Rep.  919. 

Dented  In  Hately  v.  Pike,  162  111.  245,  246,  68  Am.  St  Rep.  807, 
808,  44  N.  E.  442,  Indorsement  naming  office  bnt  not  company  la 
personal.  DIstingulBhed  In  Soubegan,  etc..  Bank  t.  Boardman,  46 
Mlon.  297,  48  N.  W.  1117,  Indorsement  naming  office  but  not  corpo- 
ration Is  prima  fade  personal. 

127  V.  a.  607-614,  32  L.  269,  ROBBRT80N  v.  DOWNING. 

Onatoma  dntlM.— Goods  transported  ttutingh  a  countiT  may  not 
have  cost  thereof  added  to  dutiable  value,  p.  618. 

Statotes.— DepartmMital  r^ulatlon  cannot  contnri  plain  atatntak 
p.  613. 

Statntas.—  Long-aettled  departmental  conatracdMi  will  not  UghUy 
be  departed  from,  p.  618. 

Approved  iB  Swayne  v.  Hager.  IS  Sawy.  621,  S7  Fed.  788.  snly 
sequent  statute  does  not  alter  practical  definition  onless  Intention 
clear;  United  States  t.  Union  Pac.  By.,  37  Fed.  066,  constnilng 
railroad  grant;  United  States  v.  Wotten.  60  Fed.  694,  constm- 
)ng  almost  unvaried  language  of  anccesstve  acts;  Angdo.  etc. 
Bank  r.  Secretary,  76  Fed.  760,  48  U.  S.  App.  42.  poatpcmement  ol 
sale  of  imports  by  secretary  of  treasnty  did  not  affect  rlfbta  under 
R.  S.,  I  2971. 

DlsUnguiataed  in  Merritt  v.  Cameron,  137  TT.  8.  SS2.  34  L.  776^  11 
8.  Ct  ITS.  and  United  States  v.  Healey,  160  U.  S.  141,  40  L.  171.  M 
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S.  Ot  299,  departmenf B  constmctlon  ot  doubtful  lanpufi  !• 
adopted  onljr  If  onlffHin. 

Cnjrtoma  dntlM.  —  Time  for  protest  nniB  from  final  llQuldatloa  of 
dntlea,  sot  a  preTloos  abandoned  one,  p.  OS. 

DUtmsnlBtaed  In  Stern  t.  United  Statei.  77  Fed.  608,  rellqnldatloB 
directed  1^  general  appraisers  does  not  extend  time  tor  appeal. 

Otwtoma  duties.—  Secretary  ot  treasnry's  acknowledsmeat  of  ap- 
peal, held  snfltduit  evidence  thereof,  p.  618. 

Customs  duties.— Treaeuij  not  tiarln(  objected  tbat  appeal  too 
•arlT,  conrt  mnst  assnme  It  all  rlsht,  p.  814. 

1S7  n.  8.  «14-62t  S2  L.  28B,  ST.  ROMB8  T.  LBVBB,  E)TO„  FRS88 

oo. 

TndgmaiLt  Is  not  res  adjndlcata  against  assignee  taking  while  case 
pending,  irhere  plaintiff  not  allowed  to  dlscontlnne,  p.  81S, 

Judgment  of  dismissal,  for  want  of  parties,  Is  not  res  adjndlcata 
as  to  subject-matter,  p.  619. 

Onporatian  negllgentlj:  cancelllsg  owner's  stock  and  tissuing  to 
another  may  be  held;  owner  need  not  pursue  transferee,  p.  616. 

Approved  In  E^ler  v.  Enreka,  etc.,  Mfg.  Co.,  43  Mo.  App.  S8,  11 
U  R.  A.  478,  where  railroad  wrongfnlljr  refnees,  transferee  may 
sue  to  compel  transfer  or  for  damages.   See  57  Am.  St.  Bep.  82.  note. 

DlstinguJshed  In  Smith  t.  Eallroad,  91  Tenu.  238,  IS  S.  W.  B4S, 
imder  facta. 

Ootporatlona.— Statute  of  limitations  In  Louisiana  for  wrongtnl 
cancellatliHi  of  atock,  stated,  p.  620. 

127  U.  8.  ^2-488,  82  L.  202,  BOBBINS  T.  BOLLINS. 

Contraots.—  Court  cannot  Inteiptdate  stipDlatlons,  not  Impltod  «r 
required,  p.  683. 

Not  dted. 

ST  U.  B.  884-440.  82  L.  297.  OAI/HOtTN  T.  LANAUZ. 

Courts.—  Federal  bare  same  power  as  State  courta  to  do  Justice 
within  their  Jurisdiction,  p.  639. 

Gonrta.— Stste  conrfs  Jurisdiction  Is  not  taken  aws7  bj  bank- 
ruptcy proceeding,  p.  639. 

Courts.—  National  bank  may  be  sued  In  State  court,  although  re- 
eclrer  appointed  by  comptroller,  p.  639. 

Courts.—  State  court  may  not  deprtve  Federal  receiver  ot  posaes- 
slon  ot  property,  p.  640. 

Courts.— State  court  may.  entertain  suit  to  cancel  mortgsge 
against  association  having  Federal  Mcelver,  p.  MO. 

Not  cited. 
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127  V.  S.  640-649,  32  L.  811,  LBLODP  -r.  PORT  OP  UOBILVL 

Taxation.—  LlceuBe  tax  prerequisite  to  doiur  biulnna,  la  tax  M 
•ccnpatlon  and  bence  on  tbe  boslness,  p.  645. 

Approved  Id  Asber  t.  Tezaa,  128U.  S.lS2,S2lj.See,9B.  OLS, 
and  Brennen  t.  TltosvlUe.  IBS  D.  S.  303.  804,  36  I*.  723,  724,  14  S. 
Ot  83S,  annnUlng  tax  on  dnimmen  for  foreign  vendoia;  Stiat- 
ford  T.  OltT  Conndl,  110  Ala.  626,  627,  20  So.  129,  annnlllDg  tax  on 
mercbandlie  broken  represoitlDg  foreign  bonaes  exclnslTely;  United 
States  Exp.  Co.  t.  Allen,  89  Fed.  715,  annulling  Tenneaaee  act  of 
1889  Imposing  Ucenae  tax  on  expreu  companlea:  Osborne  v.  Florida, 
SS  Fla.  186,  39  Am.  St  Rep.  114,  14  So.  SOS.  2S  L.  B.  A.  128.  exclud- 
ing Interstate  commerce  agendes  from  taxation  of  rigbt  to  do  basl- 
DMs;  Hancock  t.  Singer  Mfg.  Co,  62  N.  J.  L.  841,  41  AtL  852.  43 
L.  R.  A.  860,  exemption  of  sbaree  exempts  capital  Btoclc;  Soatb 
Bend  T.  Martin,  142  Ind.  4S,  41  N.  E.  319,  29  L.  B.  A.  5SD,  uphold- 
ing tax  on  peddler  of  goods  actually  Imported;  Arnold  t.  landers, 
ES6  Oblo  Bt  420,  60  Am.  St.  Rep.  765,  47  N.  B.  Bl,  annalllng  act  regu- 
lating sale  of  foreign  convict-made  goods;  State  v.  Scott,  98  Tenn. 
2SS.  39  B.  W.  2,  36  L.  R.  A.  462.  annulling  act  taxing  oon-rerident 
pbotograpb  enlarger's  ■ollcltors.    See  27  Am.  St.  Rep.  552,  Dote. 

Telegraph  company,  transmitting  Interstate  messages  under  con> 
gresslonal  law,  may  not  be  taxed  tbereon  by  State,  p.  645. 

B«a0lmied  Id  Western  Union  Tel.  Co.  v.  Alabama  Board,  etc,  132 
U.  B.  478.  83  L.  400,  10  8.  Ct  162. 

DlBtlnguiabed  Id  State  v.  Frencb,  100  N.  C.  72S,  26  Am.  Bt  Rep. 
001,  14  B.  E.  384,  upholding  revenue  tax  on  mercbante'  pnrcbases. 

Commerce.—  Telegraphing  between  States  Is  Interstate  commerce; 
liaice  State  tax  thereon  Is  Invalid,  p.  64S. 

Approved  In  United  States  Exp.  Co.  T.  Allen,  39  Fed.  714,  annul- 
ling Tennessee  act  of  1880  Imposing  license  tax  od  expreea  com- 
panies; Louisiana  v.  Lagarde,  60  Fed.  191,  law  requiring  statement 
of  contents  of  fertilizer  does  not  apply  to  agents  of  foreign  venders; 
United  States  v.  Hopkins,  82  Fed.  B38,  live  stock  onloaded  for  re- 
Bblpmeut  Is  subject  of  interstate  commerce;  Michigan  Tel.  Co.  v. 
BentOD  Harbor,  —  Mlcb.  — ,  80  N.  W.  888,  law  of  1895,  permitting 
municipal  regulation  of  telephone  poles,  does  not  reiwal  act  of 
1883  allowing  erection  thereof;  Miller  v.  Goodman,  91  Tex.  44,  40 
S.  W.  719,  requirement  for  filing  articles  of  foreign  Incorporation  Is 
void  regulation  of  commerce;  The  Katie,  40  Fed.  482,  7  L.  R.  A. 
58,  and  n.,  upboldlng  act  of  June,  1886,  extending  limited  liability 
law  to  Inland  navlgatloD;  dissenting  opinions  In  Maine  v.  Grand, 
etc.,  Ry.,  142  U.  S.  234,  85  L.  997.  12  S.  Ot  168.  majority  upholding 
francblae  tax  based  on  State  receipts;  Fickleu  v.  Shelby  County,  14S 
U.  S.  28,  36  L.  000,  12  S.  Ot  814,  majority  upholding  percaitage  tax 
on  brokers'  and  factors*  sales;  St  Louis  v.  Western,  etc.,  Tel.  Go., 
148  U.  8.  106,  87  L.  385.  13  S.  Ct  490,  majority,  reversing  8.  0-,  S0 
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F«d.  eO,  and  apboldlnE  mtinlctpal  tax  for  erecting  poln  to  vtiesti. 
Se«  27  Am.  St  Kep.  BOO,  note. 

DUtlngnlBtaed  In  Pnllman'a  Oar  Oo.  v.  PennsrlTUila,  141  V.  A. 
2B,  35  li.  617,  11  8.  OL  879,  DphoIdlnK  tax  on  car  comp<ui7  t>u«d 
on  proportion  of  State  tracks  used  to  wtaole  mileage;  Postal.  etc„ 
Tel.  Co.  T.  Adams,  71  Mlas.  560,  42  Am.  St  Rep.  477,  14  So.  87,  np- 
holdlns  mileage  tax  Imposed  to  lieu  of  all  others:  Knoxvllle.  etc., 
H.  E.  T.  HorrlB,  09  Tenn.  710,  43  8.  W.  121,  nphoMlng  railroad  prlYl- 
legfl  tax  on  Infra  State  transportation;  Onlf,  etc.,  R7.  r.  Bddlna,  7 
Tex.  OlT.  App.  128,  26  S.  W.  166,  viAoldlng  law  prablbltlng  railroad 
contracts  limiting  time  of  nilt  for  lost  goods;  Western,  etc.,  TtL 
Oo.  T.  Tyler,  90  Va.  290,  44  Am.  St  R^.  912,  18  a  E.  281,  uphold- 
ing statute  Impostng  penalty  for  delay  In  dellTerlng  message. 

OonuttAToe.—  State  license  tax  00  interstate  telegraph  company  «f. 
ttcts  entire  bnsiness  and  la  Inralld,  p.  647. 

ApfMttred  m  Western,  etc.,  Oo.  t.  Alabama  Bd.,  etc,  132  U.  S.  477, 
3S  L.  410,  10  S.  Ot  108,  where  groas-eamlngs  tax  was  constmed  by 
State  to  cover  whole  business;  United  States  Exp.  Co.  t.  Hem- 
mlngway,  39  Fed.  62,  unless  separable  whole  tax  of  express  com* 
pany  Is  void;  Osborne  v.  Florida.  83  FU.  169,  39  Am.  St  R^.  106; 

14  So.  BOO,  2S  Ii.  R.  A.  123,  excluding  Interstate  commerce  agencies 
from  taxation  of  right  to  do  business. 

DlsttngulBhed  In  Postal,  etc..  Cable  Oo.  t.  Charieston,  108  0.  B. 
noa,  88  L.  8TS,  14  8.  Ot  1006,  upbc4dlng  municipal  tax  on  local 
bnalneaa  of  telegraph  company. 

Oommsrot^  Interstate,  cannot  be  taxed  by  States  either  upon  r«- 
eeipta,  business  or  transportation,  p.  648. 

Approved  In  Western,  etc.,  TeL  Co.  t.  Fremont  89  Neb.  707,  58 
•t.  W.  420,  26  L,.  R.  A.  703,  and  Gulf,  etc.,  Ry.  t.  Dwyer,  76  Tex. 
580^  16  Am.  St  Rep.  928,  12  S.  W.  1002.  7  L.  R.  A.  479,  both  re- 
sfBrmlng  mle;  UcCall  <r.  Oallfomla,  136  U.  S.  110,  34  L.  393,  10  S. 
Ct  SS2,  annulling  tax  Imposed  on  solitary,  passenger  agent  of  rail- 
road wholly  ont^de  State;  Crutcber  t.  Kentucky.  141  n.  S.  58,  8S 
L.  662.  11  8.  Ct  864.  annnUIng  Kentucky  act  of  1800  regulating 
agencies  of  foreign  express  companies;  Pollock  v.  Fanners,  etc.. 
Trust  Co.,  157  U.  S.  582,  592,  39  L.  810,  823.  15  S.  Ct  690,  683  (see 
dissenting  opinion  In  167  U.  S.  646,  39  L.  842.  16  B.  Ct  714>,  and 
dlsswtlng  opinion  In  S.  C.  on  rehearing  in  158  D.  8.  691,  39  U  1144, 

15  8.  Ot  041  (but  see  separate  opinion  In  168  U.  S.  666.  39  L.  1135, 
15  S.  Ct  931),  holding  tax  on  rents  a  direct  tax  on  land;  United 
States  Ezp.  Co.  t.  Bemmlngway,  39  Fed.  61,  annulling  tax  on  ex- 
press companies  as  to  Interstate  business;  United  States  Exp.  Oo. 
T.  Allen,  89  Fed.  716,  annulling  Tennessee  act  of  1889  Imposlog 
Ucense  tax  on  express  companies;  In  re  Houston.  47  Fed.  541.  14 
L.  R.  A.  719,  sale  ot  sample  by  non-resident's  drummer  does  not 
bring  him  within  peddlers'  license  law;  In  re  Nichols,  48  Fed.  165, 
storing  of  foreign  vendor's  goods  within  State  does  not  justify  taxa- 


Digilizcd  by  Google 


U7ir.l.6M-fltt  NotM  OB  tr.  S.  BeportK.  tOO 

Hod  of  aenins  ftgent;  In  re  Roselle,  DT  Fed.  1S8,  merchandlM  broken 
•dllnc  (oods  then  ontaide  State  cannot  be  taxed;  Qeorgla  Packlns 
Oo.  ▼.  tlmyoT,  etc..  60  Fed.  780,  22  L.  R.  A.  778,  annnUtng  Ux  on 
■ale  of  meat  not  raised  by  vendor;  Ex  parte  Hough,  69  Fed.  381. 
annnlllns  piano  vendors'  license  as  to  agents  of  foreign  dealers; 
Wagner  t.  Heakln,  92  Fed.  83,  OS  tl.  S.  App.  490,  foreign  commercial 
eompanr  may  sell  by  agent  wltbont  flllng  copy  of  charter;  Com- 
monwealth r.  Smith,  etc.,  92  Ey.  47,  86  Am.  St  Rep.  BS3,  17  8.  W. 
189,  ■nnniHng  arbitrary  tax  based  on  mileage  and  number  of  wires; 
Oolt  T.  Sntton,  102  MIcb.  827,  60  N.  W.  691.  25  L.  R.  A.  820,  law 
Impoalng  franchise  tax  on  foreign  corporations  does  not  apply,  to 
those  selling  through  Itinerant  agents;  State  <r.  Stepbena,  146  Uo. 
682,  69  Am.  St.  Hep.  637,  48  8.  W.  934,  and  Bain  v.  RIcbmond,  etc 
R.  R„  106  N.  C.  366,  18  Am.  St  Bep.  914,  II  S.  B.  812,  8  U  R.  A. 
800,  and  n.,  non-resident's  rolling-stock  is  not  taxable  In  transit;  He- 
Nanghton  v.  McGlrl,  20  Mcmt  138,  68  Am.  6L  Rep.  620,  49  Pmc 
6S6,  88  L.  R.  A.  ST2,  annulling  tax  cm  purchasing  agent  of  foreign 
woolhonse;  Clemeata  v.  Casper.  4  Wyo.  497.  86  Pac  473,  annnUlng 
ordinance  against  sales  by  sample  by  non-residents  without  license; 
14'ng  V.  Hlcbigan,  136  V.  S.  166.  34  L.  163,  10  8.  OL  727,  right  t* 
Import  articles  of  commerce  carrlea  right  to  sell  In  original  pack- 
ages; Mercantile  Trust  Oo.  7.  Texas,  etc.,  Ry.,  61  Fed.  688,  aigu- 
endo:  dissenting  opinions  In  Adams  Bxp.  Oo.  v.  Ohio,  166  U.  8.  234. 
41  L.  700,  17  8.  CL  314,  majority  upholding  Ohio  tax  erf  fair  pro- 
portion of  Interstate  railroads'  aggregate  valne;  Flcklen  v.  Bhribr 
County.  146  U.  8.  26,  86  L.  608,  12  S.  Ct  813,  majority  upholding 
percentage  tax  on  brokers'  and  factors'  sales;  Commonwealth  T. 
Hnntl^,  166  Mass.  248,  30  N.  E.  1132,  16  L.  R.  A.  846,  majority  up- 
holding Imitation  butter  prohibition  even  as  to  Imports. 

Criticised  In  Wslton  v.  Angnsta,  104  Ga,  760,  30  S.  E.  966,  uphold- 
ing license  tax  on  "  street  brokers  '*  representing  no  one  foreign 
merchant  exclusively.  Distinguished  In  Hoopn-  v.  California.  156 
U.  8.  668,  39  L.  300,  IS  8.  Ot  200.  State  may  exact  license  from 
agents  of  foreign  Insurance  companies;  Moore  v.  Enfsuls.  97  Ala. 
671,  11  So.  921,  upholding  city  license  tax  on  telegraph  companlee; 
Postal,  etc..  Cable  Co.  v.  Adams,  71  Miss.  661.  662,  42  Am.  St  Bep. 
478,  479,  14  So.  37,  38,  upholding  tax  based  on  mileage  imposed  in 
Ueu  <rf  sU  others;  LumbervIUe  Bridge  Oo.  v.  Assessors,  66  N.  3.  L. 
63S,  28  Atl.  713,  2S  L.  R.  A.  136,  sustaining  general  corporate  license 
tax;  Bagg  v.  WllmlagtcHi,  etc.,  B.  R..  109  N.  C.  2S2.  26  Am.  8t  Rep. 
572.  14  S.  B.  80,  14  L.  R.  A.  G9T.  upholding  act  penalising  delay,  Is 
shipping  freight;  State  v.  Morgan,  2  S.  Dak.  6X,  48  N.  W.  820.  mer- 
cantile ager'^cs  sre  subject  to  State  control. 

Onunerce.— Itiegraph  company's  property  In  a  State  may  be 
taxed  but  not  its  interstate  business,  p.  649. 

Approved  In  Western,  etc..  Tel.  Oo.  v.  Norman.  77  Fed.  21,  re- 
afflrmlng  rule;  Western  Union  Tel.  Co.  v.  Alabama.  132  U.  8.  476^ 
88  L.  410.  10  8.  Ct.  162.  annulling  gross-earnings  tax  as  to  Inter 
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■Uta  biutiWM;  PuUman'B  Chr  Oa  t.  P«niU3'lTanlK,  141  D.  B.  28,  8S 
L.  ffl6,  11  8.  Ot.  878,  nptaoldlnc  tax  on  car  coid(mui7  baaod  on  lalla- 
og*  ot  State  tracks  tised;  MBBaachosetts  t.  Western,  etc.,  TA.  Od., 
141  U.  &  46^  86  L.  SSO,  U  8.  Ot  891,  np&oldlits  tax  ot  telegraph 
franchlM  baaed  on  ratio  ot  State  mileage  to  total  mileage;  PadSc 
Exp.  Oo.  T.  fielbert.  142  V.  8.  349,  8S  L.  10S8,  12  8.  Ot  262,  and 
PaclDc  Kxp.  Co.  T.  Selbert,  44  Fed.  316,  npholdlng  tax  of  SUte 
Mcelpta  of  expreaa  companies;  Btnert  t.  HlBBourt,  16S  U.  8.  320. 
tt  li.  437,  16  B.  Gt  874,  nphtJdlng  peddlen'  license  tax  as  to  gooda 
Imported  before  sale;  Westarn,  etc.,  TeL  Oo.  t.  Taggait,  188  U.  S. 
14,  41  Lk  64, 16  8.  Ot  1068,  upholding  tax  oa  capital  baaed  on  propor- 
tion ot  State  propertT  to  whole  prc^terty;  Sanford  t.  Poe,  09  Fed. 
664,  ST  IT.  8.  App.  878,  npholding  tax  law  making  caplUI  stock's 
valne  one  element  In  determining  asaeasable  ralue;  Western,  etc.. 
T^  Oo.  w.  Fremont  89  Neb.  706,  68  N.  W.  41&,  26  L.  R.  A.  TOS  (ae* 
dlsaentlng  opinion  Id  89  Neb.  714,  68  N.  W.  422.  26  L.  B.  A.  706), 
anstalnlng  municipal  llcenae  tax  on  Infra  State  meesagcs;  Lumber- 
nile  Bridge  Oo.  t.  ABBeasora,  66  N.  J.  L.  684,  28  Atl.  718.  26  L.  R.  A. 
1S6,  sustaining  general  corporate  llcenae  tax;  Western,  etc.,  Tel.  Co. 
T.  Bright  90  Va.  780;  20  S.  E.  147,  upholding  atatutory  peoaltr  for 
failure  to  deliver  domestic  message.  See  27  Am.  St  Bep.  664,  note, 
and  44  Am.  81  Bep.  916,  note. 

Distinguished  In  Bain  t.  Blchmond,  etc,  B.  B„  106  N.  0.  887.  18 
Am.  8t  Rep.  916,  11  8.  B.  812,  8  L.  B.  A.  801,  and  n.,  non-resident 
rallroad'a  n>Ulng-atock  la  not  taxable  la  tranalt. 

127  U.  8.  649-681,  82  L.  808,  FARMERS'  LAND,  ETC.,  00.  T. 
NBWUAN. 

XaUroads.— Receiver  agreeing  to  par  lien  from  sale  ot  part  et 
toad  snbject  thereto,  must  pay  out  ttf  procecda  where  sold  aa  en- 
tlretr,  p.  660; 

Approved  to  Central  Trust  Oo.  v.  Georgia,  etc..  By.,  67  Fed.  SOS, 
where  pnrchaaen  at  mortgage  aale  took  subject  to  prior  Ilena,  See 
64  Am.  et  Bep.  408,  note. 

isrr  n.  8.  661-66B,  32  l.  sos,  tbavelebs*  ins.  00.  t.  hc- 

OONEET. 

Insnnuice  against  external  vl<rience  and  accidental  means.  Insured 
must  show  both  violence  and  accident,  p.  666. 

Approved  In  .aitna,  etc.,  Ina.  Oa  v.  Tandecar,  86  Fed.  286;  67  U.  8. 
App.  466,  reafDrmlng  rule;  Westmoreland  v.  Preferred,  etc^  Ins.  Co„ 
76  Fed.  246,  snatalning  demurrer  to  declaration  <a  death  tbroogb 
ehlorofonn  and  other  unknown  causes  acting  together,  faUej  exclud- 
ing deatb  from  anrglcal  Inhalation;  Travelers'  Ins.  Oo.  v.  Hoostoa, 
8  Tex.  App.  Olv.  600,  where  Insured  Is  murdered,  onus  of  proving 
mnrdeter's  Insanity,  la  on  claimants;  Johna  v.  Northweatem,  etc.. 
Belief  Assn.,  00  Wis.  836.  63  N.  W.  277,  41  L.  B.  A.  689,  whne 
facta  raised  preenmption  of  anlclde  ~o;  drowning  In  dstem;  Weatwn 
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Ajmot.  Co.  t.  J.  H.  UotOnuD  Oik,  88  F«d.  816,  61  U.  8.  Am-  BM, 
W  L.  R.  A.  STO,  arguendo.    See  8  Am.  St.  Bep.  921,  and  00  Am.  St 

Rep.  441.  notes. 

Inaurance  pollt^T'B  proTlelon  (or  direct  and  poaltlTe  proof  at  scd- 
dental  death  dues  not  alter  mlee  (tf  evMeace,  p.  907. 

Approved  tn  Travelers'  Ins.  Co.  v.  SheppanL  66  Ga.  8M.  12  S, 
E.  86,  nature  of  deatb  m«7  be  Bhowa  67  circumstantial  evidence. 
See  8  Am.  St  Rep.  923.  note. 

Insurance  ;)olicr.  wbere  not  clear,  vrill  be  Interpreted  In  Insured's 
favor,  p.  UG6. 

Approved  It)  American  Buret;  Oo.  t.  Panlj,  170  U.  S.  144,  ffi  L. 
081,  18  S.  Ct.  Mti,  construing  Indenmltr  bond  favorably  to  bank 
Insured:  Biirkbelott  v.  Hut  Acdd.  Aasn.,  SI  Fed.  816,  18  D.  S. 
App.  704,  20  L.  R.  A.  114,  vrhere  member  of  benefit  aaaoclatlon 
defaulted  between  time  of  accident  and  death  therefrom;  Travel- 
ers' Ina.  Oo.  v.  Randolph,  78  Fed.  762.  47  U.  B.  App.  280,  construlns 
"  Tolantair  espoenre  to  nnneceesary  danger; "  Woodstde  v.  Canton 
Ins.  Co.,  84  Fed.  287,  and  modified  Is  Canton  Ins.  Go.  v.  Woodslde. 
00  Fed.  300,  61  U.  8.  App.  222,  botb  constmtng  marine  policy: 
Palatine  Inn.  Ca  v.  Bwlns.  92  Fed.  114,  and  Royal  Ina.  Oo.  v. 
VanderbUt  Ina.  Co.,  102  Tenn.  270,  62  S.  W.  170,  both  constnUnn 
Ore  policies;  LampklD  v.  Travelers'  Ins.  Co.,  11  Oolo.  App.  280,  R2 
Pac.  1044.  Btntement  that  beneticlHry  Is  wife  la  not  warranty : 
£tna,  etc.  Ins.  Co.  v.  Smith.  88  Fed.  444.  60  D.  S.  App.  07.  holding 
health  proviso  Indorsed  on  premium  receipt  mere  direction  to  agent. 

IMstlngulshed  in  JBtna,  etc..  Ins.  Co.  v.  Tandecar,  86  Fed.  289. 
S7  U.  S.  App.  4C0.  wbere  contract  Is  not  ambiguous. 

Insurauca  policy's  requirement  of  direct  and  positive  pnNrt  of 
death  does  not  require  eye-wltnessea,  p.  oa& 

beoranoe.'- tipon  Issue  as  to  snldde,  self-destractlan  la  not  to 
be  presumed,  p.  667. 

Approved  lo  Ingersoll  v.  Knighta  of  Golden  Rnle,  47  Fed.  276. 
Gonnecdcut  etc..  Ina.  Oo.  v.  M'Whlrter,  73  Fed.  400,  44  U.  S.  App. 
408,  Ijampbln  v.  Travelers'  Ins.  Co.,  U  Colo.  App.  266,  bS  Pac. 
1043,  Travelers'  Ins.  Oo.  v,  Sheppard.  86  Ga.  SOS,  12  S.  B.  34,  Ui:tna), 
etc.,  Ina.  Co.  v.  Wlewell,  B6  Kan.  7T0.  44  Pac.  008,  86  L.  R.  A.  267. 
and  note.  Travelers'  Ins.  Co.  v.  Nlcklas.  88  Ud.  478,  41  AtL  90T, 
Bumbam  v.  Inteistate  Oasaatty  Co.,  117  Mich.  148,  75  N.  W.  447. 
Stwhenson  v.  Bankers'  Ufe  Asru.,  108  Iowa,  640,  70  N.  W.  460, 
^rulll  V.  Northwestern,  etc..  Ins.  Co.,  120  N.  O,  140,  27  S.  B.  42, 
Insurance  Co.  v.  Bennett.  90  Tenn.  261,  26  Am.  St  Bep.  688,  16  8. 
■  W.  7W.  and  Walcott  v.  Metropolitan,  etc..  Ins.  Co..  M  VL  228,  33 
Am.  St  Bep.  020,  34  Atl.  096,  all  reafflrmlne  rale;  Trav^ers'  Ina 
'Oo.  V.  Mellck,  60  Fed.  162,  27  U.  S.  App.  647,  27  L.  R.  A  631.  where 
question  was  wbetber  deceased  died  of  tetanus.  Induced  by  accl- 
-dental  pistol  shot,  or  subsequent  cutting  of  throat;  Games  t.  Iowa, 
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ete.,  UMi'a  AsBiu  IM  Iowa.  264,  flS  Am.  Bt  Hep.  606,  1>l  M.  W. 
6M,  tvhfav  dMtli  was  caused  hf  taking  Borphlae;  Roral  Alcanna 
T.  Brasheara,  SB  Md.  630,  78  Am.  St  Rep.  248.  48  AtL  808,  wtwre  to- 
aorect  bad  woond  Id  head,  pistol  and  bottle  of  landannm  lylnc  near 
br;  Warner  t.  Accident  Abbl,  S  Utah.  4S9,  S2  Pac.  607,  when 
deatb  reenlted  from  gnnsbot  wound;  Cnrnkblte  t.  TraTelers'  Ina. 
Co..  7S  Wis.  120,  IT  Am.  St  Hep.  185,  4S  N.  W.  732,  wounds  canaint 
deatb  are  prima  fade  accidental.    See  GO  Am.  8L  Rep.  440,  note. 

Insurance.—  It  should  not  be  presumed  from  fact  of  death  that 
tnsnred  was  murdered,  p.  667. 

Approved  in  Lampkin  j.  Travelera'  Ins.  Oo.,  11  Oolo.  App.  256. 
Oe  Psc.  1048,  reaffirming  rule;  TraTders'  Ins.  Oo.  t.  Wrness.  107 
Ga.  590,  84  S.  B.  115,  upholding  Instruction  of  trial  Judge;  Warner 
T.  Accident  Assn.,  8  Utah,  439.  82  Pac.  607.  where  death  was  caused 
br  gnnataot  wound. 

biaaranoe  excepting  IntentloDal  tnjnrr  ty  assured  or  another, 
does  not  coTcr  mnrder.  p.  667. 

Approved  In  Travelere'  ProtecdTe  Aaan.  v.  Langhola,  86  Fed.  62, 
52  U.  S.  App.  646,  Orr  v.  TraTelera'  Ins.  Co.,  —  Ala.  —,  21  So.  908. 
Johnson  t.  Travelers'  Ina.  Co..  IB  Tex.  Glv.  App.  316,  S9  S.  W.  973. 
and  Bntero  r.  TraTelera,  etc.,  Ina.  Oo.,  96  Wis.  540,  65  Am.  St 
Bep.  62.  71  N.  W.  818,  aU  following  mle:  .^tna.  etc.,  Ids.  Oo.  t. 
Vandecar,  86  Fed.  260,  VI  V.  S.  App.  460,  provlBlOD  for  double 
llahtUty  for  Injur?  In  car  does  not  Include  injury  on  platform; 
Ashenfelter  t.  Employers,  etc.,  Assur.  Corp.,  SI  Fed.  686,  00  D.  & 
App.  467.  Insured  muet  be  consclona  of  *'  exposure  to  unnecessarr 
danger,"  forbidden  by  policy;  Brown  t.  United  States  Oasual^ 
Go.,  88  Fed.  44,  where  policy  excepted  "death  from  Intentloaal 
Injuries  Inflicted  by  any  person;"  Trarders'  Ins.  Oo.  v.  McCarthy, 
16  Colo.  366.  22  Am.  St  Bep.  412.  2D  Pac.  714,  11  L.  R.  A.  298,  sus- 
tslnlng  answer  alleging  Intentional  Injury  t^  another;  Pbelan  t. 
Travelers'  Ina,  Co.,  36  Mo,  App.  646,  applying  mle  to  Injury  by 
felonious  assault:  Travelers'  Ina.  Oo.  v.  HonatOD,  8  Tex.  App.  Olv. 
608.  Inaanity  of  murderer  Is  not  presumed.  See  8  Am.  St  Rep. 
76a  note. 

Dlstlngntshed  In  Jones  v.  Accident  Assn..  92  Iowa.  660.  61  N.  W. 
486.  Stephens  v.  Accident  Assn..  76  Mlas.  80,  21  So.  711.  and  But- 
ton v.  American,  etc..  Accident  Aean.,  92  Wis.  %,  58  Am.  St  Rep. 
901.  66  N.  W.  861.  all  under  language  of  policies:  Lovelace  v.  Traval- 
era'  ProtecUve  Assn..  126  Mo.  116.  47  Am.  St.  Bep.  6*4,  28  S.  W. 
eso.  80  L.  B.  A.  218,  where  insured  was  sbot  and  killed  In  acuffle. 

Insnrance  for  external  and  acddental  death  does  not  Include 
suicide  while  sane  or  insane,  p.  668. 

Approved  Id  Hart  v.  Modem  Woodman,  60  Kan.  683,  72  Am.  St 
Bep.  384,  57  Pac.  937,  and  Spmlll  v.  Northwestern,  etc.,  Ina.  Oo., 
120  N.  O.  146.  147,  27  S.  E.  41,  reaffirming  mle;  Bitter  v.  Mutual 
etc..  Ins.  Co.,  lae  U.  S.  144,  42  L.  691,  U  &  at  SOI,  argueadou 
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DtntDgnMied  In  Oonnectlcnt,  «Ac^  Iom.  Oo.  t.  Akoa,  m  U.  8. 
ITS.  ST  L.  IIBO.  14  S.  Ot  16T.  nndsr  langnaKe  vt  poller:;  Wsner 
V.  Acddent  Assn..  8  Utah,  440,  S2  Pac  69T.  dedlnlDg  to  bcmoio* 
sntddc  from  tunsbot  wound. 

12T  tr.  8.  eeS^TT.  82  L.  »14.  NIOKBBjSON  t.  NIOKBItBON. 

Spedflo  pwtoTmanoa  dcpmdi  on  courfa  discretion  under  clrcnm- 
•tances,  p.  67C 

Bpocdflc  pMformanoA.— Courfa  discretion  ataonld  be  sound  and 
reasonable,  p.  076. 

Approved  In  Walte  t.  O'Nell,  72  Fed.  6B6,  declining  to  enforce 
covenant  to  repair  wbere  flood  wasbed  part  of  premises  awar: 
Johnson  t.  Bnrdett  Town  Co.,  7  Kan.  App.  136,  Ce  Fac.  8S,  denying 
■Iieclflc  performance  of  land  contract  after  delay  of  flVe  years. 

Bpedflc  performance  sbonld  not  be  granted  after  nnreasooable 
delay  or  unless  proof  is  clear,  p.  078. 

Approved  to  DalzeU  v.  Dneber  Ufg.  Co.,  140  D.  &  306^  87  Ll  7I>6. 
IB  &  Ct  800,  reaffirming  mte;  Elelnbans  v.  Jones,  68  Fed.  749. 
87  D.  S.  App.  IKS,  where  acceptance  of  vendor's  first  olfer  was 
accepted  after  second  offer  mailed. 

1&7  U.  8.  078-eog.  32  T^.  2S8.  POWEUj  v.  PE)NNSYLTA1«A. 

Conatltatlonal  law.— Police  power  legitimately  exerdsed  doea 
not  conflict  with  fourteeotb  amendment  p.  688. 

Approved  In  Ellenbecker  v.  Plymouth  County,  184  D.  8.  40,  S3 
L.  80C,  10  8.  Ct.  427,  upholding  lows  law  for  enforcement  of  liquor 
problbttton:  Reeves  v.  Coming,  51  Fed.  788|  upholding  law  requlr. 
lug  vendor  of  letters-patent  to  file  verified  copy  with  county  clerk: 
Ex  parte  Byrd,  Si  Ala.  19,  5  Am.  St  Bep.  330.  4  8a  886,  State  may 
authorise  municipal  ordinances  prohibiting  or  regulating  sale  of 
certain  commodities;  State  v.  Main,  60  Conn.  137,  61  Am.  St.  Eep. 
40,  S7  AU.  84,  36  L.  R.  A.  S2S,  npbolding  law  providing  for  destruc- 
tion of  diseased  trees;  .Tamleeon  v.  Indiana,  etc..  Oil  Co.,  IfiS  Ind. 
004.  28  N.  E.  79.  12  L.  R.  A.  650.  SUte  may  regulate  use  of  natural 
gas:  State  v.  Roby.  l«i  Ind.  192,  51  Am.  St  Eep.  191.  41  N.  B.  15S, 
38  L.  R.  A.  221,  State  may  regulate  boree-racing;  Monroe  v.  Law- 
rence, 44  Kan.  000,  24  Pac.  1118.  10  L.  R.  A.  021.  upholding  ordi- 
nance regulating  sale  of  dder;  McAllister  v.  State,  72  Md.  888,  20 
Att.  144,  and  Commonwealth  v.  Hnotley.  106  Mass.  24«,  30  N.  E. 
1130.  IS  L.  R.  A.  843,  State  may  prohibit  sale  of  Imitation  butter; 
einger  v.  StQte.  72  Md.  466.  19  AU.  1016,  8  L.  R.  A.  551,  State  may 
regulate  plumbing  business;  Trageser  v.  Gray,  78  Md.  2SJ,  2S  Am. 
fit  Rep.  002.  20  Atl.  907,  0  Ij.  R.  A.  786,  and  n.,  apboldlng  restrldion 
«f  llqnoT  llceoses  to  temperate  citizens;  Ford  v.  State,  85  Md.  47S. 

40  Am.  St  Rep.  839,  37  AU.  173,  41  L.  B.  A.  GS2.  upholding  act  for- 
bidding possession  of  lottery  tickets;  Wrlglit  v.  State.  8S  Md.  440^ 

41  Atl,  709.  State  may  regulate  manufacture  and  sale  of  butter. 
tmleaa  Imported;  Stola  t.  Thompson.  44  Ulnn.  274.  46  N.  W.  411, 


Digilizcd  by  Google 


flW  Paw«U  T.  PmimjitmalM.  U7  U.  B.  tt1ft-«W 

npl'^tft'tg  law  raqtttrlDx  baUoK  powder  made  with  atom  to  ba  so 
tabeUed;  SUte  t.  Barrlnger,  110  K.  O.  SOe.  14  S.  B.  792,  npholdfng 
poUbltlon  of  Uqnor  numufactnre  within  three  miles  at  Orphans' 
Kwnc;  Harrington  t.  Board  of  Aldermen,  20  B.  I.  288,  S8  AtL  8, 
88  Ia  B.  A.  812,  and  o.,  opbolding  prorlslon  for  abatement  at  privy 
Tftolti  where  sewer  exists;  State  y.  Brennan.  2  &  Dak.  360,  50 
M.  W.  AM,  State  mar  regulate  traffic  In  Intoxicants;  dlssentlnc 
opinion  in  Lelar  v.  Hardin.  IW  U.  &  131,  34  L.  140,  10  S.  Ot  eOC. 
majority  annulling  liquor  prohibition  law  as  to  sales  In  original 
Imported  packages.    See  27  Am.  St.  Bcp.  065,  note. 

DlstJDgnlebed  in  Orutcher  t.  Kentucky,  141  D.  S.  SI,  SS  L.  SB3. 
11  8.  Ct.  665,  State  may  not  regulate  foreign  express  companies; 
In  re  Horgan.  26  Colo.  438,  77  Am.  St.  Rep.  — .  58  Pac.  1079.  annul- 
ling law  limiting  labor  hours  of  underground  miners;  McLaughlin 
V.  South  Bend,  126  Ind.  473,  26  N.  B.  186,  10  L.  B.  A.  SS8,  annulling 
ordinance  exacting  license  fee  from  agents  of  non-reatdents,  aelllng 
by  sample  goods  to  be  Imported;  People  t.  Gtllson,  106  N.  Y.  406, 
4  Am.  St  B^.  475.  17  N.  B.  340,  snouUlog  act  forbidding  sate  of 
food  Indnced  bj  promise  of  premium. 

.  Constltutiaiial  law.— ronrteentb  amendment  was  not  designed 
to  Interfere  witb  State's  police  power,  p.  083. 

Approred  In  Singer  t.  SUte.  72  Md.  4ra6,  10  Atl.  10«t,  8  L.  R.  A. 
Kl,  upholding  plnmbers'  license  law;  People  v.  Havnor,  148  N 
T.  305.  K  Am.  St  Rep.  714,  43  N.  B.  S44,  81  L.  B.  A.  003,  upholding 
prohibition  ot  Sunday  barberlng  In  certain  parts  of  State;  Com- 
missioners T.  Trooman,  104  Pa.  St  314,  44  Am.  St  Rep.  605,  30 
Atl.  2118,  25  li.  B.  A.  252.  npboldlng  act  making  incorporation  neces- 
sary to  buBlneas  of  Are  insurance. 

Constitutional  law.—  Enjoyment  of  trade  and  property  rights  on 
terms  of  equality  was  guaranteed  by  fourteenth  amendment,  p.  684. 

Approved  in  Allgey^-  t.  Louisiana,  las  IT.  S.  500,  41  L.  836,  17 
8.  Ct  481,  annulling  law  against  effecting  Insurance  In  unlicensed 
company  as  applied  to  contract  made  outside  State;  Sawrie  r. 
Tennessee,  82  Fed.  617,  Tennessee  anti-cigarette  law  does  not 
violate  fourteenth  amendment;  dissenting  opinion  in  Hooper  v. 
Oalifomla,  156  U.  &  662.  3S  L.  303,  15  S.  Ot  213,  majority  uphold- 
ing law  against  effecting  Insnrance  in  unlicensed  company  as  ap- 
plied to  State  agent  tbereof. 

DIatlngulBhed  In  Harbison  v.  KnoxTllle  Iron  Co.,  108  Tenn.  430. 
76  Am.  St  Rep.  — ,  53  S.  W.  857.  and  Dayton,  etc..  Iron  Co.  v.  Bar- 
ton, 108  Tenn.  611,  S3  S.  W.  BTl,  upholding  law  compelling  pay- 
ment of  employees'  store  orders  in  cash. 

Oonatltntloiial  law. —  Statutes  are  presumed  conatltntlonal,  p.  684. 

Approved  In  Waters,  etc.,  Oil  Co.  v.  State.  19  Tex.  CIt.  App.  16. 
44  S.  W.  M3,  reaffirming  rule;  State  v.  Holden,  14  Utah.  90.  46 
Pac  760,  87  L.  B.  A.  106,  presumption  Is  in  favor  of  police  power. 
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Vood^— LcglaUtnre  detennl&as  wlietlier  It  la  wnnMiij  to  lop- 
prwB  DMQafactnre  of  oleomBTfrniltie,  p.  aSS. 

Approved  In  Peopl*  t.  Worden  Qrocery  Oo.,  lis  Hlcb.  608,  TT  N. 
W.  816,  coarts  may  not  pass  upon  reaaoDablenesi  of  teat  preaolbed 
bf  vinegar  r^nlatlon  law;  Weller  v.  State,  58  Ohio  Bt  00,  40  N. 
B.  1003,  Btate  ma;  regulate  manafncture  of  Tlnegar;  9tat«  ▼.  Har- 
ilneton,  as  Yt.  633,  as  Atl.  510,  84  L.  B.  A.  103.  upholding  "  Itinerant 
Tradon*"  llcenae  and  deposit  law;  State  t.  Peel,  etc.,  Ooal  Oo.,  36 
W.  Va.  8B7,  16  8.  B.  lOU.  IT  L.  R.  A.  39fls  upholding  law  baRlng 
mlnen'  wages  on  weight  of  coal  before  screening. 

OonsUtattonal  law.—  LeglslatlTe  determination  of  facta  concern- 
ing public  health  la  concIuBlve  on  courts,  p.  685. 

Approved  In  United  States  t.  Dee  Moines,  etc.,  Co.,  142  O.  8. 
MB,  SS  Ii.  1109,  12  8.  Ct  81S,  preeumptlon  of  legtslature'e  good 
faltb  Is  conclusive:  Morris  v.  Columbus,  102  Ga.  797,  68  Am.  St. 
Bep.  aiT,  80  S.  B.  Ki2,  4C  L.  B.  A.  178,  State  ma;  authorize  ordi- 
nance requiring  vaccination  against  small-pox;  Cbamplon  v. 
Oommrs.,  6  Dak.  431,  41  N.  W.  742,  arguendo. 

DlstlngutBhed  In  Scbollenberger  v.  Pennsjlvania.  171  U.  8.  16, 
18  8.  Ot  763  (see  dissenting  opinion  In  171  U.  8.  27,  28^  20,  16  S. 
Ot  767,  766),  legislature  may  not  prohibit  sale  of  Imported  oleo- 
margarine In  original  packages;  Helena  v.  Dwyer.  64  Ark.  426,  4OT, 
428.  62  Am.  St.  Rep.  20T,  208.  209,  42  8.  W.  lOTl.  1072,  39  h.  B:  A. 
267,  268,  annulllc.;  ordinance  agalnat  aale  of  fredh  pork  t>etween 
Jane  and  October. 

Oonstltiitloiial  law.— Courts  cannot  afford  relief  from  unwise 
health  regulations,  p.  686. 

Approved  In  Reeves  v.  Coming,  51  Fed.  TST,  upholding  law  re- 
quiring vendor  of  letters-patent  to  file  verified  copy  with  coun^ 
clerk;  Territory  v.  O'Connor,  5  Dak.  411.  41  N.  W.  752,  8  L.  E.  A. 
861,  upholding  law  providing  for  liquor  prohibition  by  local  option; 
Wright  V.  State,  88  Md.  442,  41  AH.  708,  upholding  law  against 
butter  not  made  from  pure  milk  or  cream;  State  v.  Bockstruck,  136 
Mo.  Xa,  88  a  W.  322.  upholding  law  against  sale  of  Imitation 
bntter,  colored;  Kansaa  City  t.  Cook.  38  Mo.  App.  667,  upholding 
ordinance  against  selling  shimiued  milk;  e:z  parte  Mon  Luck.  20 
Or.  426,  54  Am.  St.  Rep.  806,  44  Pac.  004,  32  L.  B.  A,  730,  upholding 
law  making  possession  of  opium,  without  physician's  prescription. 
crimlDsl;  State  v.  Myers,  42  W.  Va.  825,  57  Am.  St.  Rep.  800.  26 
S.  B.  540,  36  L.  R.  A.  845,  upholding  law  prohibiting  manufacture 
of  oleomargarine  not  colored  plok;  Btate  v.  Hoineman,  80  Wis. 
267,  27  Am.  St  Bep.  36,  40  N,  W.  819.  upholding  law  reqniring 
pharmacists  to  be  registered;  dissenting  opinion  In  State  v.  Loomls. 
lis  Mo.  884.  22  S.  W.  308,  21  L.  B.  A.  810,  and  d.,  majority  annolllug 
law  forbidding  payment  of  mining  or  manufacturing  employees  In 
store  checks. 
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OMwUtotlonftl  lkw.~  Poadbllltj  of  abiiM  at  lcg)i)atlT«  power 
do«a  not  dtopcoTe  Its  flxlsteace,  p.  086. 

Appitrred  Id  Terdln  t.  St  Lonls,  131  Mo.  ISO,  33  8.  W.  EM^ 
spplylag  ml*  to  dtr  ordtnancee.    See  27  i^in.  St.  Rep.  562,  note. 

OonatltiitionAl  Uw.— Jndlciair  mast  refnee  to  onforce  itatatee 
jriainly  nnconstltntlODal,  p.  086. 

0(Mistltutl<m  must  preTBll  where  IncompatlbllltT  wltb  ctatnte  la 
dear,  p.  ee& 

Foods. —  PennarlTmnls  itatnte  forbidding  mannfacture  of  oleo- 
marsartne  !■  constitutional,  p.  687. 

Approved  In  Commonwealth  t.  Hantle;,  1B6  Uaas.  244,  80  N.  E. 
1130,  IB  L.  R.  A.  S44  (see  dlBaentlng  opinion  In  IBS  Mua.  251.  80 
N.  E.  1188, 16  L.  R.  A.  MT),  upholding  law  forbidding  sale  of  yellow 
ImlUQon  butter;  Plnmley  t.  Massachoeetts,  ISB  V.  B.  4m,  8&  L. 
225.  16  8.  Ot.  166,  eren  thongb  from  ootalde  State;  Leep  v.  St 
LoalB,  etc.,  Rj..  S8  Ark.  41T,  41  Am.  St  Rep.  116,  2S  S.  W.  17,  28 
L.  R.  A.  260.  npholdlag  aa  to  corporatlonB  law  penallziDg  delay  In 
pajmeitt  of  discharged  railroad  employees;  United  States  t.  Cohn, 
—  Ind.  T(ff.  — ,  SB  S.  W.  42.  npholdli^  problbidOD  of  sale  of 
malt;  Wright  t.  State,  88  Md.  440,  44d.  41  Ati.  797,  upholding 
butter  mannfacture  law  as  applied  to  State  manufacturers;  State 
T.  HoTgan,  66  Minn.  186,  66  N.  W.  eSO,  upholding  antt-oleomai^arlne 
Uw;  Waterburr  t.  Newton,  60  N.  J.  L.  K(8,  14  Aa  606.  upholding 
lav  forbidding  sale  or  oleomar^rine  colored  with  annoto;  WUIlBms 
T.  McNeaL  T  (Hilo  G.  a  284,  and  Welter  t.  SUte,  68  Ohio  St  91, 

40  N.  B.  1004,  SUte  may  prohibit  artificial  coloring  of  vinegar; 
State  V.  Gardner,  66  Ohio  Bt  600,  66  Am.  St  Rep.  TOO.  51  N.  B.  138, 

41  Lb  B.  A.  601,  State  may  regnlate  plnmblng  bnslnesa;  Common- 
wealth t.  Welsa,  130  Pa.  St  262,  28  Am.  St  Rep.  ISl.  21  Atl.  11, 
II  L.  R.  A.  CSe,  and  n..  vendor  Ignorant  of  real  nature  of  article 
le  liable  under  iaid  act;  Commonwealth  t.  Gardner,  1S3  Pa.  8t 
262,  18  Am.  8t  Rep.  MO,  19  Atl.  5C^  7  L.  R.  A.  660,  and  n.,  uphold- 
ing lav  prohlbltlDg  peddling:  TltuavlUe  t.  Brennan,  143  Pa.  St 
Mfi,  a*  Am.  St  Bep.  583,  22  Atl.  St^.  upholding  peddlers'  Ilcenae 
ordinance;  Oommonwealth  t.  Paul.  170  Pa.  St  289,  50  Am.  St 
Rep.  776,  38  AtL  82,  60  L.  R.  A.  308,  packages  designed  for  sale 
at  retail  are  not  "original  packages"  within  Interstate  commerce 
rule;  Swing  y.  Mtmson,  101  Pa.  St  S89,  71  Am.  St  Rep.  778,  48 
Atl.  344,  State  may  regulate  insurance  business;  Waters,  etc..  Oil 
Co.  T.  State,  19  Tex.  dr.  App.  14,  44  S.  W.  042,  upholding  law 
against  combinations  In  restraint  of  trade;  In  re  Roe  Chung.  9  N. 
Hex.  184,  40  Pac.  9D3,  upholding  provlelon  for  imprisonment  on 
failure  to  pay  penalty  for  practicing  medicine  without  cwtlflcate: 
dissenting  opinion  in  State  r.  Loomls,  lis  Mo.  33o.  22  S.  W.  KiS, 
21  L.  R.  A.  eiO,  and  n.,  majority  annulling  employees'  anti-store- 
check  law  on  other  gronnde;  State  v.  Collins.  67  N.  H.  640,  42  Ati 
61.  argurado.     See  25  Am.  8t  Rep.  HKK.  note. 
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DlBdnffolBtied  In  ScboUenberger  t.  PemujlTUila,  171  H.  S.  15, 
IT.  le  S.  Ct  702,  703  (Be«  dlsaentlDg  opinion  In  171  U.  8.  SB,  18  8. 
OL  766),  rereralng  S.  a,  lfi6  Pa.  St  211,  06  Am.  St  Bep.  S8.  27 
AtL  3S,  SB  L.  B.  A.  IGO,  annnlllng  Identical  act  aa  to  aalea  In 
oriflnal  Imported  packacea;  In  re  Barber,  89  Fed.  tU/i,  anDnlllng 
law  foiblddlns  aale  of  meat  not  Inapected  on  the  hoof  b7  local 
Inspector;  Fox  t.  State,  88  Md.  S86,  78  Am.  8t  Bep.  196,  48  AtL 
177,  antl-oleomargarlne  law  does  not  apply  to  aalea  of  imports  In 
ortfinal  pacbages;  Baach  ,t.  State.  S»  Md.  7t%  767,  4S  AH  932,  633, 
airnendo. 

1S7  U.  8.  6W,  82  L.  28L  WALKBB  T.  PBNNSTLTANIA. 
XSjodKed  In  conformltj'  wltb  Powell  v.  PenDaylvanla,  q.  t.,  anpra. 

127  n.  8.  70O-71&  88  L.  288,  MAHON  t.  JUSTICE. 

StfttM  cannot  declare  war  or  avtbortee  reprisals  oa  otber  States, 
p.  7«S. 

Bxtraditloii. —  Fedoal  conrt  cannot  releaae  person  nnlawfully 
abdncted  for  trial  for  criminal  offense,  p.  70fi. 

Approved  In  Oook  T.  Hart,  146  D.  S.  190,  101.  S6  K  938,  IS  B.  Ot 
4C  reaffirming  rule;  In  re  Cook,  49  Fed.  837,  arguendo.  See  10  Am. 
St.  Bep.  210.  note. 

Btates. —  Federal  courts  cannot  compel  ezerdae  of  coml^  be- 
tween States,  p.  706. 

ExtradlUon.— Fact  that  pwson  Is  unlawfully  abducted  Into  In- 
dicting State,  will  not  warrant  release  on  habeas  corpus,  p.  707. 

Approved  In  Baker  v.  State;  88  Wis.  147,  69  N.  W.  572,  reaffirming 
rule;  Bz  parte  Ah  Men,  77  Cel.  202,  11  Am.  St  Bep.  aes,  19  Pac 
8B1,  application  for  habeas  corpus  does  not  admit  inquiry  as  to 
regularity  of  arrest;  Lascelles  t.  Georgia,  146  tJ.  8.  518,  87  L. 
SSI,  18  8.  Ot  680,  affirming  8.  C,  90  Ga.  864.  869.  85  Am.  St  Rep. 
220,  294,  19  8.  n.  946.  9tS,  Williams  T.  Weber,  1  Colo.  App.  196,  23 
Pac.  22,  Oommonwealth  t.  Wright,  198  Mase.  US6,  SS  Am.  St.  Bep. 
480,  83  N.  B.  84,  19  L.  B.  A.  200.  and  D.,  State  t.  Patterson,  116 
Uo.  51S,  616,  22  8.  W.  688,  State  v.  Leldigb,  47  Neb.  132,  66  N.  W. 
909.  State  v.  Glover,  112  N.  O.  897,  900,  17  S.  B.  SfiO,  aud  SUts 
*.  Wine,  7  M.  Dak.  81,  72  N.  W.  909,  where  sister  State  bonors 
requirition  for  accused  on  one  cbarge.  be  may  be  tried  on  another; 
Elngen  v.  Eelley,  8  Wyo.  571,  S6  Pac.  38.  16  L.  R.  A.  180,  and  n., 
wtaere  depn^  sbwlff  assisted  In  abduction;  People  v.  Flynn,  7 
Utak.  882.  as  Pac.  1116.  convict  may  be  tried  for  crime  In  attempt- 
ing escape  before  term  expires;  In  re  Boazcynialla,  00  Wis.  688,  75 
N.  W.  148,  appearance  for  trial  of  one  tben  aervlDg  term,  without 
protest  waives  obJecUon  to  trial:  Oook  v.  Hart  146  U.  8.  192.  See 
Se  L.  969,  IS  S.  Ct  4S,  arguendo.    See  23  Am.  St.  Bep.  100.  note. 

Diatlngutshed  In  Moletor  v.  Slnneu,  TO  Wis.  313.  20  Am.  St.  Bep. 
74.  44  N.  W.  IIOO.  7  L.  B.  A.  818,  one  abducted  and  acquitted  at 
criminal  cbarge  Is  not  thereupon  subject  to  arrest  on  civil  process 
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Orlmliud  Uv.— Jnrlsdlctlofi  li  not  affected  b;  miimer  In  vUcb 
ucnMd  la  btODCht  wltbln  tt  p-  708. 

Approved  In  In  re  Relaltx,  9d  Fed.  208,  4  L.  B.  A.  2SS,  cItU  arrest 
caonot  be  had  for  reaaonable  time  alter  treelr  extradition  and 
dlacharge;  In  re  Eeeta,  flS  Fed.  968,  and  la  re  Navman  TB  Fed. 
020,  npon  appllcatloo  for  extradition;  In  re  Uoore,  75  Fed.  822, 
where  extradition  varranta  were  procured  by  falae  aSdarlts; 
Baton  T.  Wert  Virginia,  91  Fed.  768,  61  D.  a  App.  876,  Illegality 
of  extradition  ta  not  arallable  on  habeas  corpaa  after  convlctloD: 
People  T.  Pratt,  78  CaL  849,  20  Pac.  7SS,  where  defendants  averred 
fraud  of  goremor  In  procorlnf  bli  return  from  Japanese  gorem- 
ment 

Sztcaditlon.— United  States  lawa  do  not  recofniae  any  right  of 
aaylum  for  fngldTe  from  State,  p.  71fi. 

Approved  in  LasceUea  t.  Georgia,  148  D.  B.  BIS,  014,  &4S,  ST  L. 
Wl,  fiSS,  IS  e.  Ot  680,  060,  reafflrmlng  rule;  In  re  Hoore,  TS  Fed. 
824.  where  extradition  wafl  procured  by  false  affldaylta;  State  v. 
Patterson,  116  tio.  616,  22  6.  W.  696,  arguendo. 

127  U.  S.  710-730,  S2  L.  290.  SBWAU^  T.  HATUAKDR. 

Hoaband  and  wife.— In  Virginia  acknowledgment  and  convey- 
ance by  both  la  necessary  to  paea  wlfe'e  estate,  p.  728. 

Huaba&d  and  wife. —  Hnaband  must,  In  Virginia,  acknowledge 
wife's  deed  before  her  death.  Pl  729. 

Not  dted. 

127  U.  8.  T81-T64,  S2  L.  274.  IN  BE  COT. 

Electlono.— Oongreai  may  make  election  laws  for  eongresalonal 
elections  or  adopt  State,  p.  n^ 

Approved  In  Is  re  Green,  1S4  U.  S.  S80,  83  L.  9BS,  10  8.  Ot  SST. 
State  courts  have  JnrlsdIctloD  of  Illegal  voting  for  presidential 
electors;  United  Statca  v.  Kelsey,  42  Fed.  883,  884,  Congress  may 
punish  offenses  of  State  officers  of  election  at  which  congressman 
la  elected:  United  States  v.  Debs,  66  Fed.  211,  charge  of  retarding 
mall  trains  need  not  aver  knowledge  that  mails  were  on  board; 
United  States  v.  Patterson,  H  Fed.  038,  arguendo.  Cited  In  Tan 
Bnren  v.  United  States,  86  Fed.  79,  for  facte. 

Boctlon.—  In  Federal  Indictment  against  decUon  offlcer  Intoit 
to  affect  congressional  election  need  not  be  alleged,  p.  766. 

Kleatlona.— Oongi-esB  may  protect  poll-booka  from  falsification, 
tbongh  Intent  la  to  affect  State,  not  congressional  election,  p.  TC4. 

DIatlngnlahed  In  Pettlbone  v.  United  Statea,  148  C.  8.  208.  B7  L. 
424,  IS  8.  OL  647  (see  dissenting  <q>tnIon  In  148  U.  8.  219.  87  L. 
106,  U  B.  Ot  649),  charge  of  coniiplrBcy  to  obstruct  justice  mmt 
avo-  unlawful  purpose;  Bllta  v.  United  States,  IDS  U.  &  US,  814. 
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88  L.  727,  14  S.  Ct  926,  charge  of  jtMag  twlm  mnBt  Mege  tm 
Totes  for  coDgreBslonal  candidate. 

Eab«aa  wtpvM  can  onty  rel«BM  one  under  tent«tce  If  court  bad 
no  JnrlBdlctlon,  p.  768. 

Approved  In  SteTena  t.  Pnller.  1S6  V.  &  478,  84  L.  4U,  10  9.  Ot 
M8;  Sx  parte  Ulricli,  43  Fed.  663,  and  SUte  v.  Stock,  48  L«.  Abb. 
TO,  es  Am.  St.  Rep.  261,  IS  So.  fiSS,  reafflrmlng  rale;  In  re  Wtlaon, 
140  n.  8.  S84,  SS  L  617, 11  S.  Ct.  873,  deficiency  In  total  number  ot 
grand  Jnrora  does  not  vrboll;  vitiate  trial;  Homer  v.  United 
States,  14S  D.  &  678,  86  L.  269.  12  8.  Ot  626,  People  t.  Dfstrlcl 
Gonrt.  22  Oolo.  428,  46  Pac.  404,  and  In  re  King,  61  Ted.  IBt. 
habeaa  corpns  cannot  be  naed  aa  writ  of  error;  United  States  r. 
Pridgeon,  IDS  n.  8.  62,  S8  L.  636,  14  a  Gt  751,  prisoner  cannot 
be  discharged  nnlese  Jndgnient  la  void;  In  re  Obapman,  1C6  V.  8. 
21S,  SO  L.  40e,  16  8.  OL  832,  declining  permission  to  file  petltUto  fm 
writ  before  final  Jndgment  by  trial  conrt;  In  re  King,  46  Fed.  91S, 
qnestlon  of  ralldltr  of  law  against  Snnday  labor  Is  not  open  on 
Habeas  corpns;  In  re  Obrisdan.  82  Fed.  202,  releaHing  prisoner  tor 
omission  from  sentence  of  "bard  labor"  Imposed  by  statute:  Id 
re  Nolan,  21  Wasb.  3S8,  S8  Pac.  223,  wbere  prisoner  was  conrlcted 
under  law  afterwards  beld  ttnconstltntional.  See  23  Am.  St  Bep. 
108,  note. 

Dlstlngnlsbed  In  In  re  Frederlcb,  149  U.  8.  75.  87  L.  666,  18  8.  Ot 
796,  where  constitutional  rights  are  violated;  Commonwealtta  v. 
BonUey,  156  Mass.  237.  30  N.  E.  1128.  15  [..  R.  A.  841,  reviewing 
other  questtons  on  consent  of  parties. 

Sabeaa  oorpna.—  Inquiry  on,  Is  whether  Indictment  describes  a 
class  of  offenses,  not  Its  demurrablllty,  p.  758. 

Approved  In  In  re  Kckart  166  U.  S.  483,  41  U  1086,  17  S.  Ct 
63S,  where  Jury  convicting  prisoner  failed  to  find  degree  of  mur- 
der; Humphries  v.  District  of  Columbia,  174  U.  S.  165,  19  8.  Ot 
«39,  Irregularity  In  poll  of  Jury  does  not  nullify  verdict;  In  re 
Rowe,  77  Fed.  106,  40  U.  8.  App.  516.  defect  In  Indictment  floes  not 
entirely  nullify  It;  In  re  PeralUreavIs,  8  N.  Mex.  SZ,  41  Pac.  539, 
denying  review  where  Jurisdiction  ot  prlsener  and  offense  ezlBted. 

Habeaa  corpus.—  If  no  offense  be  charged  of  which  conrt  has 
Jurisdiction,  prisoner  maet  be  dlscbai^ed,  p.  758. 

Approved  In  Hans  v.  Nellson,  leiU.  &18B,33U120,  SSkCt 
974,  dlscbarglng  prisoner  where  sentence  Imposed  was  uttanttaor- 
lied;  In  re  Mill?.  186  U.  8.  270,  84  U  110,  10  8.  Ot  764,  wh^e 
Mntence  unlawfully  required  Imprisonment  In  penltentlairy:  In 
re  Bonner,  161  D.  S.  2S6.  38  L.  151,  14  S.  Ot  326.  dlecbarglag  pris- 
oner from  prison  unlawfully  specified  In  sentence;  Bs  parte  Biia- 
klrb.  7Z  Fed.  21,  20  It.  fi.  App.  613,  discharging  prisoner  com- 
nltted  lor  Mmtempt  <a  nunc  pro  tnnc  order;  Sz  parte  Dt«ener, 
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Ol  Notea  on  V.  S.  Beports.  127  U.  fi.  7M-T8a 

80  Tex.  App.  STS,  17  S.  W.  1114.  habeas  corpiu  Ilea  where  court 
Is  wlthont  JnrtsdlctJon  of  case  or  to  punlab. 

Dlsdapilshed  la  Dnlted  States  t.  Debs,  M  Fed.  73B,  dlsretrardlag 
UregularltlM  la  obtaining  Injunction  for  violation  whereof  prlsoaer 
was  committed;  la  n  Ta;lor,  T  &  Dale  388.  G8  Am.  Bt  Bep.  MB. 
64  N.  W.  2SS,  4{(  I^  R.  A.  14S,  and  n.,  where  JnriwUcttoB  exlsta, 
exoesalre  aentence  Is  not  wholly  void. 

127  U.  8.  7M-771,  S2  L.  822,  ORAIO  y.  LBITEJNSDORTBnL 
floats. —  Snpreme  Court  Bbonld  Issue  attachment  for  costs  agatnM 

Interrenora  aod  mredes,  p.  TTl. 
Approved  ID  Lowe  t.  Kansas,  103  U.  S.  SS,  41  Ll  80^  16  a  Gt 

1033,  upholding  Eaneaa  statute  for  adjndlcatlon  of  costs  scalnat 

prosecuting  witness  acting  wlthont  probable  cause, 

127  U.  a  771-773,  82  U  821,  IN  RB  BURDDTT. 

AppeaL — Kandamua  wlU  not  issue  to  compel  court  to  racata 
Judgment  where  amount  InsnlUclent  for  appeal,  p.  77S. 

Approved  In  Amer.  Const  Go.  v.  Jacksonville  Hj.,  148  TT.  6.  879,  87 
L.  466,  13  &  OL  781.  where  decree  complained  of  wns  Interlocutorr. 

127  U.  S.  TTS-774.  32  L.  323,  SEAGRIST  r.  CRABTREB. 

AppeaL—  Writ  should  not  be  dismissed  because  citation  aerrsd 
and  return  within  thirty  dajs,  p.  774. 

Followed  In  Andrews  v.  Tbum,  61  t<'ed.  1^.  21  D.  A  App.  4SB. 
ia7  U.  S.  774-77S,  32  L.  323,  HUNT  t.  BLACKBURN. 

AppeaL— Oontlnulne  motion  for  rtinstatement  after  dismissal  I9 
court  ana  sponte  for  want  of  Jurisdiction,  p.  775. 

Approved  In  Puller  v.  Montague,  SB  Fed.  214,  U  D.  &  App-  IBl. 
Jurisdictional  facts  must  appear  In  record. 

137  D.  S.  778-776,  82  L,  324.  MAiEOHAND  v.  LIVaNDAJS. 

AppeaL— Held,  that  dtation  of  husband  was  enffldent  where 
writ  of  error  sued  ottt  against  wife  alone,  p.  776. 

No  dtatlous. 

IffiT  O.  S.  776-777.  82  L.  824.  WBISTDRN,  BTO.,  CONST.  OO.  ▼. 
McGILLIS. 

AppeaL—  Writ  not  sued  out  or  served  within  dxtr  days  doea  not 
operate  as  snpersedeas,  p.  177. 

AppeaL—  Where  writ  does  not  operate  as  anpersedelBS  motion  to 
that  effect  la  not  necessary,  p.  777. 

Not  dted. 

U7  D.  8.  788,  82  L.  827.  POWER  v.  BAEBSt. 

Affirmed  from  bench  without  opinion,  p.  788. 

Cited  in  Powsr  v.  Mnnger,  B2  Fed.  708,  10  D.  8.  App.  388.  tt 
staring  facts. 
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THE   DBOISIOWS 


Supreme  Court  of  the  United  States, 

AT 

OCTOBER  TERM,  1888. 


lAntbeotioated  eovj  ot  opinion 


i«conl  itrlotlf  followed,  szoept  h  to  moll 
EOiM  M  an  Inokiaed  In  bmokeb.] 


Plaintiff  bwk  Uw  rlak  of  daogen  ordinarajr 
lacldent  to  tbe  terrlce  oalj,  Uie  obtigatJon 
of  tbe  niaater  beinc  to  fambh,  prorlm  and 
maintain  Buffldent,  safe,  adequatn  and  Boitabla 
machineiy  and  can  for  the  nse  of  plaintlfl;  tbo 
foTDisbing  and  tbe  pultln;  Into  lu  train  a  car 
the  character  of  which  Involved  peri]  of  Ute 
and  Umb  to  plaintiff  nas  an  act  of  grow  negU- 
gence  on  the  part  of  defendanL 

MtiUan  V.  Pkila.  eU.  Steamahip  Cb.  78  Fa. 
82;  Bttow  V.  HtnitaUmie  B.  Oo.  B  Allen,  448; 
ffouoh  *.  lirai  <t  Pat.  R.  &  Oo.  100  U.  S.  218 

SB:  612):   OUman  t.  BatUm  B.  Ob.  18  Alien, 
Q;  Northern  Aw.  R.  Co.  ▼.  Herbert,  116  U. 
S.  MB  (S8: 750). 
The  negligence  of  the  ur  iiupecton  waa  the 
ligence  u  the  defendant 
TttrtAem  Pae.  R,  Oo.  t.   Herbert,  nipra; 
Sram,  t.  OMeago,  B.J.  AP.  B.  Oo.  58  Iowa. 
595. 

The  corporation  tanqnallj'  cbargeable,  wheth- 
er the  nc^JlKence  wai  in  orlgliuillj  failing  U 
provldeor  aflerwarda  filing  to  keep  itacanln 
a  safe  condition  and  repair. 

Ford  T.  FUehbarg  k.  Oo.   110  Han.   941; 
Wharton,  Neg.  g  211. 
The  conductor  la  the  representative  of  the 


being  clothed  with  the  general  aathor- 
,     .    he  master  as  to  the  ranntnc  o:' 
ticular  train,  and  therefore  not  wHhi 


i^  of  the  IE 


cof  the  par- 


relating  to  the  negligence  of  fellow  swranta. 

Caftvvo,  M.  A  8L  P.  a.  Oo.  ▼.  Bom,  IIS  U. 
8. 877  (&i  787)1  £^nngv.  Andrceeoggin  MOU. 
8«  Maine,  490. 

Where  the  serrant  la  induced  to  continue  la 
the  service  b^  protniaea  of  anperior  officers  that 
defective  machinerr,  or,  as  in  tbia  case,  defect- 
ive and  dangerous  cars,  shall  be  removed,  tbe 
servant  assumes  no  additional  rlak,  and  If  In- 
joied  thereby  the  master  la  liable. 

Clarke  v.  Baimei,  7  HurL  *  N.  MS;  Xo*- 
inff  V.  JF.  F.  tt  it  «>.  «  N.  T.  688:  PMter- 
—  V.  FOMttrt  aO.  0.00.19  Pa.  «ki  D.  a 


Goti^e 


Sd^imici  Coukt  ov  tbm  UinTKD  Statii. 


or  removfl  defeotlTe  nughlnery  or  inoompetent 
temnta. 

Olmlandele.  B.  a>.  t.  Jmtv,  8  Ohio  St  BOl. 

tTnlen  DegUgenca  wu  tba  011I7  poalble  In- 
tereoce  to  Be  drawn  from  the  act  of  uol 
rememberiog,  uoder  ill  the  drcumBUDCea,  that 
Ibe  *l«p  was  o9,  than  the  coiut  could  not 
declare  aa  matter  ot  law  that  plaliitUI  wu 
gniltr  of  coDUibutOT7  nullgBDce. 

Mtuon  T.  Bntit»,  61  Fa.  68;  Omn.  Mul.  L. 
Itu.  Oo.  t.  Lathr<m,  111  O.  a  618,  BIO  m-.  688); 
Fhaiwt  Mat.  L.  Int.  Co.  ».  Dott&r,  IM  U.  S, 
80,  82  (27:  68);  MandmUr  t.  .Aicaxm,  lOB  U. 
6.  847,  84V-C0  m-.  1090. 1100). 

jfi!w«.  J.  H.  Winteritten  and  Wftjv* 
H*«  Vem^h.  for  defendant  in  error: 

Whero  tbe  plaintiff  haa  m  far  contributed  to 
the  Injury  iij  his  vodI  of  ordinary  care  thai 
but  for  such  want  of  ordlnaiy  care  on  hla  part 
ILe  injury  would  not  hare  been  done,  the  rail- 
way la  not  liable  to  him  in  damages  for  laoh 

Var 
ciied. 

Where  a  servant  has  equal  means  of  know- 
ing Uie  danger,  ao  that  the  master  and  serrant 
stand  equal  In  that  icapcct.  and  the  servant  Is 
nut  specifically  commanded  aa  to  the  time  and 
manner  in  which  the  work  may  be  done,  but  is 
told  to  do  a  particular  thing,  and  has  audk  dis- 
cretion that  ne  can  tiave  some  control  over  the 
means,  time  and  manner  d  doing  the  work, 
then,  unless  he  doea  it  fn  a  way  and  with  the 
means  which  will  be  the  safest,  be  Is  guiltj  of 
contributory  negligence. 

Ei^ia  V.  OMeago,  M.  A  Bt.  P.  B.  Oa.  24 
Fed.  Rep.  SOfl;  Shanni/  t.  AitdrMeoogin  Milk, 
60  Maine,  420;  Aw  y.  Buthanan,  i  N.  T.  8. 
R.  SM;  Northim  FM.  B.  O).  v.  Berbtrt,  116 


Patterson,  Rj.  Aocident  Law,  %  iS  and  caaea 


U.S.  94a, ,. 

The  negligence  of  the  defendant  does  not 
relieTe  the  ^intiff  of  the  do^  of  caring  for 
bis  own  safety.  - 

Ghieaga  »te.B.  Oo.'r.  Bouttm,  86  U.  8.  807 

a>.  114  V.  8.  m  (28:  SSiT^i  0.  T.  Memigott. 
117 U.  B.  621  (SO: 84Q;  TttfT.  Warman,lO. 
B.  N.  8.  678;  Watiamt  t.  BoOani,  6  Car.  ft 
P.  38;  Atnn  v.  iW.  £.  4  IT.  &  Cb.  6  Bun, 
808;  Totmeu  t.  SPHriMr,  S4  Hun,  600:  BeAt  t. 
O^rMn,  OS  N.  T.  668;  Atnii  t.  J!,  k  78  Va. 
64S;£udi(Y.  BusAmonif  JD.  &  Ot.  28  Am.  ft 
Eog.R.R.Caa.25a;CJUbiW9<IJir.  F.A.  a>.T. 
'-^Mi,  6BIU.482. 


stances,  is  negligent  u  remaining  at  his  work 
after  dlscoTenng  Iti  danger  aed  a  promise  la 
given  blm  that  the  danger  would  be  removed. 

Hough  V.  Teau  it  fbe.  A  Oi.  100  U.  8.  324 
(25:  617);  O.  0.  *.  MeEUigoU,  117  U.  B.  688 
(20:  040);  LarUng  t.  N.  T.  O.  B.  Oe.  Vi  N.  Y. 
621;  Patiermm  t.  PittOurg  <l  0.  £.  Oi.  76  Pa. 
880;  Fi/rd  v.  PSfaAiam  it  Oo.  110  Hasa. 
261;  Ottnard  SieamMp  Oo.  t.  Ctofw,  118  U.  8. 
845(80:86^;  OhieagodiJf.B.Oo.v.McLough- 
an,110U.  8,  566(80:477). 

When  the  evidence,  after  giving  the  plaintiff 
the  twneflc  of  ever?  Inference  that  could  fairly 
be  drawn  from  it,  is  Insufficient  to  authorize  a 
Terdict  in  bU  favor,  so  that  such  a  verdict,  if 
letomed,  muat  be  set  aside,  a  peremptory  in- 
itruction  for  the  defendant  is  proper. 
S40 


,».  780);  Montclair  t.  Dona,  107  U.  L..  >«. 
W:  48Q;  BandaU  v.  BaU.  A  0.  B.  Oo.  100  U. 
8.  478,  4SS  (87:  lOin,  1005);  Anderm»»  Cb.  v. 
Baal  tad  BwtitT.Tiwkdtn  Int.  Ot.  118  0.  8. 
287,  841, 8IC  830  raS:  9««,  OH,  060,  BOO);  SAo- 
jUd  T.  OMeago,  M.  di  St.  P.  B.  Q>.  114  V.  8. 
61S,  618  &lti  SOLSBSi, and  cases  there  dted; 
Hat/utaat  T.  B.  2ton.,  F.  <ft  O.  JL  Cb.  SO  Fed. 
Rep.  480;  OoaBM  T.  LouiietOt  A  N.  B.  Vo. 
182  n.  8.  8B1.  411  (80: 1280, 1284);  BaU.  A  P. 
B.  Oo.  ▼.  Jmt*.  85  U.  8.  480  »4: 506);  Domtt 
V.  lU.  Cbnf.  a,  O).  84  Iowa,  384;  Ounnmgham 
T.  Chieaot,  M.A8LP.B.Oo.i  HcCnuy, 485. 

A.  brakemau  is  charged  with  knowledge  of 
the  obvious  oondltion  of  the  structures,  etc. ,  of 
the  cars  with  which  he  is  to  perfona  hte  duties, 
and  be  cannot  recover  for  injuries  arising  from 
defects  of  whlcb  be  had  knowledge. 

Fergutim  t.  FoB  Bnok  Coat  Co.  4  N.  T.  & 
Rep.  428. 

Mr.  Juttiee  Hkrlan  delivered  the  opinioa 
of  the  court: 

This  Ik  an  action  to  recover  damagea  for  per- 
sonal injuries  sunalned  bj  the  plaintiff  while 
In  tlie  dtscharga  of  Ids  duties  at  on  employfi 
ot  the  Northern  Central  RaQwaj  Company. 


It  is  based  upon  the  alleged  negligence  of  the 
Company  in  not  providing  BUitabte  and  safe 
appliances  for  the  cars  on  which  the  plaintiff 


was  assigned  for  duty.  At  the  conclusion  of 
tbe  evidence  introduced  in  his  behalf  the  court 
directed  a  verdict  for  the  Company. 

It  was  in  evidence  that  at  midnight,  in  the 
month  of  February,  a  tialo  of  fright  cars,  be- 
longing to  or  being  operated  tiy  the  defendant, 
left  UMyivUle,  on  its  line  of  road,  for  the  Utr 
of  Baltimore.  The  rear  car  waa  the  caboose; 
the  third  car  bom  the  cabooae  was  an  ordlnarr 
cat;"  Ibe  fourth  one  was  laden  with 


motion  waa  about  tlw  dgfath  or  tenth  one  from 
thecaboose.  His  prindpaldutywaato  "brake" 
the  train  bom  that  car  bock  to  Ibe  cabooee. 


cor  from  the  caboose  hod 

step  (rff  at  the  md  tworeat  tbe  engine,  eod 

Immediately  called  the  attention  of  the  oon- 
doctortothefact.  The  conductor  promised  to 
drop  that  car  at  tbe  coal  yard  or  Junctioo  bo- 
jond  them,  in  the  direction  of  Baltimore,  tf 
upon  looking  at  his  manlfesia  he  found  that  it 
did  not  contain  perishable  freight.  When  tbe 
tr^  stopped,  about  4  or  5  o'clock  in  tba 
momlnc,  at  Coldfellen,  aome  miles  north  of 
the  coalyard  or  Junction,  the  plaintiff  went  to 
the  caboose  to  eat  his  breakfast  and  worm  hiiu- 
aeU.  It  waa  snowing,  freezing  and  sleeting. 
One  of  tbe  witnesses  testified  that  "it  was  a 
fearful  cold  night,  raining  and  sleeting;  tba 
train  wns  covered  with  ice  and  snow;  ...  it 
most  bitter  cold;  the  rein  was  freezing  na 
it  fell;  a  regular  winter's  storm."  While  fbo 
"ilalntltf  waa  in  the  caboose  eatinj;  bis  brealc- 
BSt  the  train  moved  off.  He  immcdiattJy 
started  for  bis  post,  leaving  behind  his  coat  and 
gloves.  Upon  reaching  toe  south  end  of  tha 
129  V.  8. 


I  T.  NOBTKBBH  GCBT.   R.  Ca 


(•S)     hlmwlf  downfrmnttlnordvto.. 

car  abesd  <^  Um,  which  wu  Uw  lumber  car, 
•nd  pan  ovcTthe  Utter  U>  the  one  on  which  Im 
nnuJly  itood  white  tlw  train  wu  in  motfon. 
A.t  the  moment  1m  let  hitntelf  down  from  the 
lop  of  the  borne  car  he  forgot  that  oh  of  il« 


«1owaponl .. 

tf  wbeeuot  the  movlnE  train,  cauaina 

bim  to  loee  both  lege.  The  pulDlUI  Icatlfied 
that  if,  at  the  moment  of  letttoghfrnfeK  down 
from  the  top  of  the  cir,  he  bM  recalled  the 
fact  that  one  of  ite  etepe  waa  gone,  he  tnfght 
have  pulled  himaelf  back  with  bis  handt,  or 
have  "  did  down"  on  the  brake  rod;  for  be 
had  before  cltmbed  op  and  down  bj  holding 
that  rod  with  one  band  and  putting  bis  foot 
against  it  and  pulling  himself  up  uotH  be 
touched  the  running  board.  He  lesiifled  that 
be  could  not  remember  bow  bfi  mind  was  oc- 
cupied at  the  time;  "only  going  to  mj  post, 
my  mind  wai  on  that;  going  where  I  bad  the 
right  to  be."  Again:  '^■When  the  accident 
happened.  1  waa  going  to  mj  pli 
trsin.  I  bnd  no  other  dutv  on  the  top  of  tbe 
cam  ■•  the  train  waa  moving  off,  unless  Ibe 
engineer  calls  for  a  Etgoal,  and  generallj  he 
doea  do  that  when  tbe  train  la  moving  off. 
There  fa  occaaloD  for  it  in  all  places  where  the 
tnuD  starts  or  atopa,  onl;  In  cities,  where  we 
aren't  allowed  to  blow  them.  We  are  required 
to  notice  tbe  train  when  it  fs  running,  to  see 
that  it  la  all  going;  tbe  train  mlgbt  start  and  go 
100  Tarda  aM  then  break  looee.^' 

Tots  waa,  in  nihstaiice,  the  caaa  made  l^  the 
plainlifTa  evidence. 

Tbe  drcolt  court  proceeded  upon  tbe  ground 
that  contributory  n^ligeoce  upon  the  part  of 
the  plaintiff  was  so  coachislvelT  eatablldied 
that  It  vrould  have  been  compelled,  in  tbe 


«ndant  waa  proper.    PAtmai  Mut  L.  Im.  Oo. 

r.  DotUr.  IW  D.  8.  80, 89  W:  «.  661;  BandM 
T.  Baa.  A  a,R.  Q>.  log  U.  B.  ATS.  492  [37: 
1008,  10061;  Awtanm  Oo.  v.  Btal,  118  D.  B. 
287,841  [aS:  H«,  071];  OceOlttv.  Lwimth  J 

jr.  &  a>.  1S9  u.  a  m.  411  rso:  isso.  i2S4.i 


But  we  a/e  of  ofrinhm  that  tbe  question 
flontrlbutoTv  negflgence  should  have  been  si 
milted  to  the  Jury.    It  cannot  be  said  that  the 
plafDliff  was  gulltv  of  contributory  negllcence 
b  (tqing  upcm  the  train.  In  the  capacl^  of 


paM  while  dUcbarglnghta  du^es.  An  employ^ 
npon  ft  nllroad  tnun,  Hkety  to  meet  other 
tnlns,  owei  It  (o  tbe  public,  aa  well  as  t>  " 
anplpyer,  not  to  abandon  hb  poet  vnnec 
rilj.  Beudee,  the  danger  arldng  troin  the  d»- 
tectiTB  car  waa  not  so  imminent  aa  to  mbject 
Um  to  the  chaise  of  reckleamesa  in  remaining 
at  bis  poat  nnder  the  coitdnotor'a  luauraoce 
that  flu  ear  ahuuld  be  removed  from  the  train 
when  it  reached  the  coal  yard  or  Junction,  If 
upon  examining  bit  manlfesU  he  found  that  It 

inu.  8. 


4  ra(l:817l:  D. 
n  ns»:«4«,»M]. 
ent,  prozlmale 


,  ■w.MeBUgott.WtTS.^.  b«^«...« 

But  it  b  said  that  the  emdent,  , 
.-luse  of  tbe  Injury  to  tbe  pUtlntifl  waa  bis  use 
of  tbe  defective  appliance*  at  tbe  end  of  tbe 
car  from  which  be  fell,  when  he  knew  and  at 
the  moment  of  letting  himself  down  from  that 
car  should  not  have  forgotien,  as  he  said  be 
did.  that  one  of  its  slepa  was  misains.  It  la 
unooubtedly  the  law  that  an  emplay6  is  guilty 
of  contributory  negligence  which  will  defeat 
hi*  right  to  recover  for  injuriessustained  Id  tbe 
courae  of  bb  employment,  where  aucb  injuiiea 
fubstantially  resulted  from  dangera  so  obvious 
and  threatening  that  a  reasonably  pmdeot  man, 
under  similar  circumstances,  would  have 
avoided  them  if  In  hia  power  to  do  so.  He  [B5) 
will  be  deemed,  in  such  case,  to  have  assumed 
the  riaka  inTolved  in  such  ueedlese  exposure  of 
himself  to  danger.  Bough  \.  Texa*  <t  P.  B. 
Oo.,  n.  0.  V.  McElUgott,  aod  OoodlOt  T.  L<nii». 
eiUe  A  Jf.  B.  Oo  above  cited;  SorHum  Pae.  R. 
Oo.  T.  Herbert.  116  U.  8,  642  [29:76Bt.    But  In 


the  care  for  hia  penonal  aafe^  that  ml^t  rea- 
sonably be  expected,  regard  must  always  ba 
had  to  the  exlgendee  of  bb  positloo,  indeed,  tc 
all  the  clrcumitancea  of  the  particular  Dccaaton. 
In  the  case  before  us,  the  jury  may.  not  unrea- 
sonably, have  inferred  from  the  evidence  that 
while  the  plaintiff  was  passing  aloog  tbe  topa 
of  the  care,  for  the  purpose  of  reaching  hb 
post,  be  was  so  blinded  or  confused  by  the 
darkness,  snow  and  ralo,  or  bo  affected  by  the 
severe  cold,  that  he  failed  to  observe,  in  time 
to  protect  himself,  that  the  car  from  which  he 
attempted  to  IM  blmaelf  down  waa  tbe  identical 
one  which,  during  the  previous  part  of  the 
night,  he  bad  discovered  to  be  witliout  its  full 
complement  of  siepe.  WhQe  a  proper  regard 
for  Ilia  own  peisonal  safety,  and  his  duty  to  hb 
employer,  required  that  be  should  bear  In  mind, 
while  passing  over  tlie  curs  to  hb  station,  that 
one  of  them  was  defective  in  its  appointments, 
it  waa  also  bb  duty  to  reach  bb  post  at  the 
earliest  practicable  moment;  for  not  only  might 
the  safety  of  the  moving  train  have  depended 
npon  the  braliemcn  being  at  tbdr  posts,  out  the 
engineer  was  entitled  Id  know,  as  the  train 
moved  off,  by  signals  from  the  brakemeo.  If 
necessary,  that  none  of  tbe  cars  coDailtuUng 
the  train  had  become  detached.  If  ft  be  sag- 
geated  that  the  pbintlff  ought  not  to  have  left 
nb  poet  and  goDc  to  tbe  caboose  when  tbe  train 
stopped  at  Cbldfellen,  the  answer  furniabed 
by  the  proof  b  that  be  waa  juatifled  in  so  doing, 
by  usage  and  by  tbe  extraordinary  severity  of 
the  weather.  And  if  bb  going  back  from  tbe 
caboose  was  characterized  liy  euch  haste  as  In- 
terfered with  a  crltfca]  examination  of  the  can 
as  be  passed  over  them,  that  mav,  in  some 
measure  at  least,  have  been  due  to  toe  fact  that 
the  first  notice  be  bad  of  the  necessity  of  Im- 
mediately returning;  to  bb  poet  waa  that  the 
train  waa  moving  off. 

Without  farther  discussion  of  the  erldeoce,      r, 
and  wilhout  Intimating  any  opinion  as  to  what      ' 
onght  to  be  tbe  Todlct  upon  the  issue  of  con-    , 
tribntory  ne^igence,  we  are  of  opinion  that 
the  court  erred  In  not  submitting  to  tbe  Juiy 
to  determine  whether  the  [dalatUt, In  f  orgetung, 
141 


SC-89 


BCPRSm  COVBT  OF  TBB  UMITKD  8TATB& 


Oot.  Tekh, 


or  not  recaUinf ,  at  the  predae  moment,  the  fact ' 
that  tbe  car  Rom  which  he  attempted  to  let 
blmself  down  vaa  the  one  from  which  a  ttep 
wBi  mlaslDg,  was  in  the  ezerdse  of  the  degree 
of  cant  and  cantlon  which  waa  Incnm  bent  upon 
a  mail  of  ordjoary  prudence  in  tbe  same  calling, 
and  under  the  circnmstancea  In  which  be  was 
placed.  If  be  was,  then  he  woa  not  gulltjr  of 
cootiibutorr  negligence  that  woold  defeat  Us 
right  of  recovery. 

JuSgmtnt  it  rttetted  and  tJU  eati 
ttitA  a^tetiont  tograjU  a  n«H  Iriak 


LKATHER  UANUFAOTURBRS  NA- 
TIONAL BANK,  F(f.  in  Err.. 


UERGHANT8  NATIONAL  BANK 
(8e«B.aB 


Han—Nta  York  knt. 

1.  It  a  bank,  upon  wblA  a  oheok  la  drawn  liv- 
able to  a  partloular  penon  or  order,  par*  tbe 
amount  of  ibe  oheok  to  one  preMntliv  It  with  a 
loived  ludoTBement  of  the  pajoa'a  name,  both  par- 
tlce  BuppoalDit  the  Indonement  to  be  sennlDe.  tbe 
rigbt  of  action  of  Um  bank  to  leooTer  book  the 
money  from  the  penon  so  obtslDlngftaoorueaiiu- 
medlatelr  upon  a»  paj'meat  of  the  mooer. 

E.  One  wbo  by  presentlnir  forged  pnper  to  a  b 

£roourea  tbe  payment  of  the  amount  tbereo 
Un.  even  U  be  makea  no  expreae  wanantr,  Iq 
lepreeenta  tbat  the  paper  ta  BKinlne:  and,  if  i^d 
umnont  I*  made  In  Unioranoe  of  the  foTsery,  he  la 
Itable  to  an  aotlon  bythe  bank  to  reoover  baok  tbe 
money  whloh,  In  equity  aod  ^ood  ooueolenoe,  baa 
neyseeaaed  to  be  ite  property. 
S.  It  la  not  a  care  In  whrab  a  oonslderation,  which 

bad  onea  eslated,  faila  byanbaequent  *' — ' 

other  not  of  either  party,  orota  tbird 
there  ii  never,  at  any  aM«e  of  the ' — 
eooBtderaUon  tor  the  payment. 
L  The  Statute  of  LlmltatloiM  bestna 

ely  upon  the  Twynumt. 

e  plalntllTa  right  of  action  did  i , 

L__  m...-..^  .. 1_  v_  4.1^  dntandant  after 

,  but  aocmed  at 

B  payment,  and  waa.  In  New  York, 

barred  by  tbe  Statute  of  Lhnltatlona  In  ilz  year* 
from  that  date. 

[No,  10.1 
Argwd  Dee.  t.  S.  I8S7.  Bedded  Oct.  tt,  188S. 


pf  ERROR  to  the  Circnlt  Court  of  the  United 
X  States  for  the  Southern  District  of  New 
Tork,  to  review  a  judKoient  for  plaJntlfF  In  an 
actloD  to  recover  back  the  amount  of  a  check 
npon  which  the  In doisement  was  forged,  which 
pblnUS  paid  without  knowledge  of  tbe  for- 
geiy.  Revened,  on  the  ground  that  the  action 
was  baircd  by  the  Statute  of  Umttatiocs. 

Stalement  l^  Mr.  Jmtict  Ormyt 
The  original  action  was  brought  December  7, 
1877,  by  tbe  Merchants  National  Bank  of  the 
City  of  New  York  aRainat  the  Leather  Man- 
iifacturcn  National  Bank  to  recover  back  the 
•um  of  $17,500  paid  on  March  10,  1870,  to  the 
defendant,  (he  bolder  of  a  check  drawn  upon 
the  plaintiff  for  that  amount,  with  Interest  from 
June  20,  1877.    The  defendant,  among  other 


until  long  doce  the  oommncemeot  of  thia     [S^ 
acttoD. 

At  the  trial  before  a  Jury  the  following  beta 
were  proved  or  admitted: 

On  March  9, 1870,  the  Bank  of  Britlah  North 
America,  having  a  larger  amount  on  deposit 
with  the  HerchanlsBank,  drew  upon  that  bank 
a  check  for  |17,600,  payable  to  Uanraret  0. 
Halpine  or  order,  and  ddirered  It  to  'Aomaon 
&  Ramsay;  and  this  check,  with  the  names  of 
His.  Halpine  and  of  William  C.  Barrett  in- 
dorsed thereon,  came  to  the  hands  of  Howes  A 
HmcT,  private  bankers,  who  deposited  it  wHb 
tbe  Leather  Manufacturers  Bank.  On  Mar^ 
10, 1870,  tbe  Herchants  Bank  paid  the  amount 
of  the  check  to  the  Leather  Manafacturas  Bank 
through  the  clearing  house,  and  Chuved  the 
amount  onto  own  books  to  tbe  Bank  of  British 


an^  tbe  Merduuits  Bank,  the  pasa  book  oon- 
tainlng  entries  of  the  deposits  made  by  (he  one, 
and  of  the  payments  made  by  tbe  other  on  ac- 
count thereof,  waa  written  up  and  returned  to 
the  Bank  of  British  North  America  fortnightly, 
together  wIUi  tbe  checks  and  other  voucbera  tor 
such  payments;  and  ou  March  17, 1870,  tbe  pass 
book  containing  tbe  charge  of  tbe  payment  of 
Uie  check  in  question  was  so  balanced  and  re- 
turned with  the  chock.  The  account  lietween 
tbe  Bank  of  British  North  America  and  the 
Merchants  Bank  continued  to  exist  until  Feb- 
ruary 21,1881,  the  day  of  the  trial  of  tbe  action 
bcoiisbt  by  (be  former  bank  against  tbe  latter, 
men  ttooed  below.  C 

At  tbe  time  of  th^  payment  hv  the  Merchants 
Bank  to  the  Leather  Man ufactm^  ■s  Bank,  both 

ertiee  believed  Mrs.  Ralplne's  indorsement  to 
genuine;  whereas.  Id  Tactit  bad  been  forged 
by  Barrett,  the  second  indorser,  who  afterwards 
aWonded.    Howes  A  Macy  failed  In  1873. 

Tbe  Bank  of  British  North  America,  on  or 
about  January  24,  1877.  first  learned  tbat  Mrs. 
Halpine  Contended  tbat  her  indorsement  was 
tottied,  and  on  January  36.  1877,  notiSed  that 
fact  to  the  Herchaots  Bank;  and  on  June  2, 
1877,  demanded  of  that  Bank  payment  of  the 
amountof  the  check,  and  left  the  check  with  it 
that  it  micht  look  Into  tbe  matter.  On  tbe  same 
day,  the  Merchants  Bank  showed  the  check  to  r_o, 
the  Leather  Manufacturers  Bank.  Informed  it  1***' 
that  the  Bank  of  British  North  America  bad 
demaadedrepaymeutot  the  money  because  the 
inrlorsement  of  Mrs,  Halpine'sname  waa  afor- 
cery;  and  made  alike  demand  upon  tbe  Leather 
Manufacturers  Bank,  which  decliaed  to  pay. 
On  June  SO,  ISTT,  the  Merch.ints  Bank  returned 
tbe  check  to  Ote  Bank  of  British  North  Amer- 
ica, and  that  bank  again  demanded  of  the  Jler- 
chaotaBank  payment  of  tbe  amount,  and  tend- 
ered it  the  check;  and  it  refused  to  pay. 

On  August  10,  1877,  the  Bank  of  Briilsb 
North  America  gave  written  notice  to  tbe  Mer- 
chants Bank  that  it  bod  been  sued  for  tbe 
amouut  of  tbe  check,  by  reusou  of  the  Mer- 
cbanls  Bank  liaving  paid  the  same  upon  a 
forgel  Indorsement,  and  that,  in  ihe  event  of 
beinff  held  liable  for  tbeamount,  it  should  bold 
the  Merobanla  Bank  to  Its  strict  te^al  liability. 
The  action  against  tlie  Bank  of  British  North 
America  is  repotted  as  l%om»m  v.  Bank  of 
BritiA  North  America.  82  N.  T.  1. 
!  On  November  7. 1877.  tbe  Bank  of  Britlsb 
US  D.  8. 


Le&thbb  lLuru7A0TusxB>  Nat.  Bun  y.  HBRcnAim  Nat.  Bjjni 


Bnok  ftff  itae  anoaot  of  tbe  check,  upon 
ground  that  tba  paynieDt  tbareof  b;  the  tL__ 
dtants  Bank  b«d  Men  mada  npoo  a  forged  lo- 
donement  o(  tha  mjee'B  name,  and  tbat  ibe 
amonnt  had  tieen  denumded  of  the  MercbaoU 
Bank  by  tbe  Bank  of  British  North  America  oa 
June  20,  1ST7,  and  refused,  aad  still  remained 
to  iu  credit  Id  tbat  actioa,  the  McrcbanU 
Bank  pleaded  tbat  tbe  indoraement  vas  fceo- 
vine.  and  that  tbe  cauw  of  action  was  barred 
by  the  Statute  of  Limttationi:  and,  before  tbat 
COM  came  to  trial,  gare  written  notice  of  ila 
bariDs;  been  to  aaed  to  tbe  Leather  Manufact- 
urera  Bank,  in  order  that  it  might  defend  ihe 
nit  or  protect  Its  righla  u  it  miKbt  deem 


tSeU  the  Bank  of  Brituh  North  America  re- 
covered Judgment  againM  the  Mercbants  Bank, 
which  waa  affirmed  oj  the  court  of  appeals.  91 
N.  Y.  106. 

The  Merchants  Bank,  on  Jaouer;  SS,  188S 
paid  tba  amount  of  tbat  judgment,  and  received 
the  check  from  tba  Bank  of  British  North 
America,  and  on  HarcblS,  1888.  gave  notice  to 
tbe  Leather  Manufacturers  Bank  of  having  so 
paid,  and  tenderad  the  check  to  it,  and  de- 


In  tba  present  action,  the  defendant,  at  the 
dose  of  the  wltoie  evidence,  oJ-ked  the  court  to 
instmci  the  Jui;  to  retnm  a  verdist  for  the  de- 
fendant, upon  the  gronnds  "  that  the  cause  of 
mctioa,  it  complete,  did  not  accrue  within  six 
years  before  the  commencement  of  this  action;" 
and  "thatthe  cause  of  action,  it  a  demand  and 
lander  were  necesaarr,  had  not  accrued  wben 
the  suit  was  commenced."  The  court  declined 
BO  to  instruct  tbe  Jury,  directed  a  verdict  tor  tbe 
plaiotlS  for  the  amonnt  of  the  check,  with  io- 
tereat  from  June  SO,  lt)T7,  and  gave  judgment 
thereon.    The  defendant  sued  out  this  wrli  of 


ifr.  Jbo.  E.  PMiraoBa,  for  plalntilf  in  erroi 

The  suit  was  barred  b;  tbe  Statute  of  LimliL 
tions.  Tbe  loeat  of  the  tronaactfon.  and  of 
tbe  forum,  was  the  CiW  of  New  York,  The 
New  Tork  Statute  applies.  The  general  stat- 
ute Is  six  jears. 

N.  Y.  dode,  187«.  §  883  «f  •».;  N.Y.  Code, 
1840,  g  90  <<  <^. 

Tliere  was  an  Immediate  canie  of  action  for 
the  return  of  the  money. 

Leonard  v.  JHtnet/,  S  Wend.  80;  AO«n 
iiiUe,  17  Wend.  302;  Foot  ▼.  ITarritigton.  41 
H.  Y.  IM;  MilUr  r.  Wood.  41  Hun.  flOO;  Gent. 
Jfal.  Bank  v.  North  Riter  Bank,  44  Hun,  114, 
118;  Troup  T.  Smith,  20  Johns.  38,  8J;  U.  B. 
Bank  t.  Danid,  87  U.  8. 13  Pet  32,  56  (9;  086, 
SOS);  Brtt  r.  Holbeeh.  2  Doug.  064;  ffoweU  t. 
7ou>v,  6  Bam.  &  C.  2fie. 

The  check  was  drawn  to  the  order  of  Htb. 


-jdeltherto  theXjCstberBankoito  the 

jaU  Bank. 

Oratm  r.  Am.  Bteh.  Bank.  17  N.  T,  «0B; 
IPUto  T.  OmtituiHat  Sat.  Bank,  04  N.  Y.  810; 
Btpg  T.  Bm*  tg  CtruimuM,  80  U.  8.  18  WalL 
U8V.8. 


e04  (21;  M7);  BoOoa  A  A.  R.  Co.  t.  BUhard- 
ton   185  Mass.  476. 

Upon  a  ques^on  of  the;  Statute  of  Limit*- 
lions  Itie  Id<^  law  prevails. 

Datiitt.  iiriggt,  07  U.  8.  «28,  887  (24: 1088. 
1089);  BarreU  T.  Holmet.  109  V.  8.  «S1  (3«: 
2B1);  Bendemm  t.  Onffin,  80  tJ.  8.  S  PeL  ISl 
(8;  79). 

Tbe  law  as  entabllsbed  by  the  dedsloos  of 
the  New  York  courts  barred  the  suit 

Leonard  v.  Pitneg,  AUen  v.  MiUe,  FotA  v. 
Farringlon,  and  Cm*,  ffat.  Bank  *.  Nitrth 
Bivw  Bank,  tvpra;  Bank  tff  Utiea  f.  OhOdM, 
8  Cow.  288;  Argatt  v.  Bryant,  1  Sandf.  98; 
"     ■    "      CWife,  46  N.  T.  404. 


imTnedTate  breach  of  the  warranty  of  ila 
genuineness. 

U.  8.  Bank  t.  Dania,  lupra;  WOeox  v. 
Plummer,  30  C.  8.  4  Pet  172  fT:  831). 

If  to  make  perfect  the  rifht  of  action  of  Ihe 
Hercbac'a  Bank  for  breaco  of  warranty  re- 
quired it,  -^c  cose  showed  that  that  Bunk  hnd 
yielded  up  Its  poaaeealon  to  a  title  paramount 
to  its  own. 

Com  v.  RaU,  34  Wend,  102;  Saeetman  t. 
/VinM,3aN.  Y.  324;  flurf  v.  B««v,  40  N.  Y. 
388;  MeOmn  v.  ISaird.  63  N.  Y.  830;  Conterm 
V.  JftuCT,  31  Hun,  807, 

The  failure  by  the  Merchants  Bank  u>  tonitcr 
tbe  check  to  the  LealUer  Bank  and  to  dcmund 
payment  precluded  a  recovery,  on  any  theory 
of  tbe  case  upon  which  It  can  be  held  thnt  ilie 
claim  was  not  barred  by  the  Siaiuie  of  Litniiu- 

Simthmfk  v,  Firtt  Nat.  Bank,  64  N.  Y,  4?0, 
480;  aehoUy  v.  fla/»!y,  73  N.  Y,  578.  B82; 
Stephen*  v.  Bd.  of  Education,  8  Uun,  713;  Ab- 
bott V.  Draper,  4  Denlo,  61. 

Mr.   Jolin  E.  Bnrrill,  for   defendant  In 

The  cause  of  action  did  not  accrue  until 
June,  1877,  wben  the  British  Bank  for  the  flrt^t 
time  obiecred  to  belngcharged  with  the  amount 
of  the  cneck. 

Merehanti  Nat.  Bank  \.  Firtt  Nat.  Bank.  8 
Fed.  Rep,  66;  IT.  A  r.  Rank,  6  Fed,  Rep,  «i3: 
Ctnoper  v.  Oodmond,  0  Biag.  748;  8.  C.  23  E. 

C.  L.  R,  453;  OAurehill  v.  fkrtrand.  2  Oule  A 

D.  561;  Biples  v.  WMee,  37  Tex.  14, 

The  money  was  paid  by  the  Mcrcbants  Bunk 
to  the  Leather  Bank  under  a  mistake  of  Tiirt 
as  to  tbe  genuineneas  of  tbe  indorBCnient  of  Ibe 
check  by  tbe  payee.  An  action  to  recover  back 
money  paid  under  a  mistake  of  fact  cannot  be 
maintained  until  notice  of  the  mIsLike  has 
been  given  and  a  demand  for  repayment  of  the 
money  made. 

SnuiAirt'r*  V. 

..lid.  cfBdvmtion,a'Baa.'ilS;  IT.  A  v.  Bank, 
6  Fed.  "Rep.  853;  Freeman  v.  Jefriei.  L.  R.  4 
Exch.  188;  Marine  Nat.  Bank  v.  Citg  Bank, 
50  N.  T.  67;  Bank  v.  Bank,  Bl  N.  Y.    108; 

Oanley  v.  CT(y  Nat.  Bank,  08  N.  Y,  405;  Smi- 
ley  T.  Fry,  \  Cent  Rep.  510,  100  N.  Y.  263. 

A  transferee  of  securities  Is  not  bound  to 
notify  tbe  tiansferrcT  of  a  lack  of  genuineness 
of  tbe  iccuritica  or  of  tbe  title  thereto,  until  Uie 
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StrmEira  Court  nr  nre  Ukitkd  Sutm. 


Oo*.  Tkoi, 


iMnitr,  n  N.  T.  1I»;  Ufuer  v.  ffakh,  80  N. 
Y.  «4i  CbnoJ  Book  v.  fanA,  1  UJU  (N.  T.)3&1. 

Tbe  Trwit*""  Bsnk  owed  no  duty  to  tbe 
pbintlfl  In  eiror  U>  exunJoe  uid  McerUIn 
vrlietber  the  Indoraemeot  wu  genuine,  before 
the  check  wupald. 

(;omJiiu!/i.Bankr.  y^attavBank,91V.Y.t*i 
Oravtf*>n  T.  Wet)  .Sfiii  Bank,  1  CeoL  Sep.  258, 
100  M.  T.  61:  FW(«  ▼.  ,&nJL  M  N.  T.  8»; 
Bolt  T.  Aw*,  H  N.  T.  476:  3  Dao.  Neg.  Inat 
1068:  Marin*  Hal.  Sank  w.  Nat.  OUg  Bank, 
60  N.  y.  «T. 

N^Hgence  fti  nuUng  %  pftjiMDt  h  no  do- 
feow  to  u>  ftctioD  to  reooTCt  back  mon^  paid 
under  b  mistake  of  UcL 

Kingtbm  Bank  T.  Sttingt,  40  H.  T.  891; 
Mayer  T.  Mayor  efN.  T.  68  N.  T.  465. 

The  dedsioa  io  01  N.  T.  100.  settled  the 
question  in  controTerar  here  af  aliut  the  pUlnt- 
QI  in  error ;  and  notice  of  toe  InnltutloD  of 
thai  Kctlon  tasTing  beon  given  to  It,  tbe  Judg- 
ment recovered  In  that  action  Is  concluMTe  as 
to  the  right  of  the  Mercfaanta  Bank  to  recover 
In  tbIautioD. 

BoHiiiu  T.  CStieago,  71  U.  B.  4  Wall.  607  (18: 
427)1  Chieago  v.  Bobbins,  67  [T.  S.  3  Black,  418 
a?:  298)1  Btiter  t.  Bam,  W  N.  T.  014 

Mr.  JiuOet  Qrm.j  delivered  the  oplnlan  of 
theconrt: 

The  prlodpal  quettioii  argued  to  whether 
thli  action  waa  barred  by  the  Blatule  of  Llmlt- 
BtioDR  of  New  York,  bj  which  any  action  upon 


itruDieot,  muat  bebrou^t  within  lU  yean 
after  the  cause  of  action  accrues.  Code  1850, 
8  01;  Code  1870,  S  8SS. 

The  queatloo  then  la  whether.  If  a  bank,  up- 
on which  a  check  la  drawn  payable  to  a  jita- 
ticular  person  or  order,  pays  the  amount  of 
the  check  10  one  presenting  it  with  a  forged 
Indorsement  of  the  payee's  name,  both  parties 
■uppoalng  tbe  indorsement  to  be  genuine,  the 
tight  of  action  of  the  bank  to  recover  bvk  the 

* —  "^-~— onaootitainlngtt  aocruea 

«  payment  of  the  money, 
ur  uiujr  Bik«s  » tiTiimod  for  Itt  repayment* 

In  Mder  to  avoid  confusion  In  dealing  wtlli 
tUs  question.  It  to  Important  to  keep  in  mind 
the  ^eroica  between  tbe  ItobUity  of  a  bank 
Io  a  depositor,  and  the  liability  to  the  tnnk  of  a 
person  who  has  locelved  money  from  ft  upon 
a  tomd  dteck  w  order. 

It  is  true  that  the  liability.  In  either  case,  to 
that  of  debtor,  not  that  of  trustee  or  bailee ; 
but  then  the  lesemblanoe  ceoseai 

The  spedfic  money  deposited  does  not  re- 
main the  money  of  the  depositor,  tnit  becomes 
the  ptoperty  M  the  bank,  to  be  Invested  and 
used  ss  It  [deases;  ila  obll^don  to  the  depodlor 
Is  only  to  pv  oat  an  equal  amount  upon  hto 
demand  or  order;  and  poof  of  refusal  or  nes- 
lect  to  pay  upon  sucn  demand  or  order  u 
necessaiT  to  sastaln  an  action  I^  the  depositor 
•gainst  the  bank.  The  bank  cannot  discharge 
Its  UaUU^  to  aooount  with  the  depositor  to 
the  extent  of  Uie  deposit,  except  by  paynient 
to  him,  or  (o  the  holder  of  a  written  (ooer  from 
him,  usually  In  the  f<wm  of  n  dieek.  If  Qie 
bank  pajB  ont  money  to  the  bdder  of  a  check 
L  -^  -  -jie  otibadBpodtat,  ot  of  a 
to  tafsd,  H  Is  simply  bo 


payee  or  " 


payment  as  between  the  bank  and  the  deposlt- 

or;  and  the  legal  state  of  the  account  between 

them,  and  the  legal  UablUgr  of  the  bank  to 

blm,  remain  just  as  tf  the  netnided  payment 

had  not  been  made.     Rftf  Jbt  Am*  *.  IFM- 

man,  04  U.  a  848  fH:  8801. 

Bnt  a>  between  Oie  bank  and  the  pvson  ob- 

ining  monev  on  a  foiged  check  or  order,  the 

ise  to  quite  oiffereoL    The  flict  step  in  bring- 

Injg  about  the  p^ment  to  the  act  of  tbe  holdu 

01  tiie  check.  In  amnmlng  and  represeiiting 

himself  to  have  a  light,  whlcli  be  has  not,  to 


receive  tbe  money.  One  who  by  presentEog 
forged  papa- to  a  bank  proonres  the  payment  ol 
the  amount  thereof  to  him,  even  if  he  makes  no 


express  warranty,  in  law  repnsents  that  the 

Eir  to  genuine,  and,  if  the  pavmant  to  made  in 
irance  of  tbe  forgery,  to  Itoble  to  an  action  by 
bank  to  recover  back  the  money  which,  ^ 
equity  and  good  conacleoce,  has  never  ceased 
to  be  Its  i»operty.  It  to  itot  a  case  in  which  a 
consideration,  Mkk  has  once  existed,  fslto  by 
snbeeqaent  election  orjotber  act  of  either  par- 
ty, or  of  a  third  person ;'  but  tbeie  to  never,  s 


Morton,  i  Oray,  106;  AUrieh  v.  Jaekmm,  6  R. 
L  SIS;  Whitt  r.  Gmiinmua  Sat.  Bank,  S4  N. 
T.  816. 

Whenever  money  to  psld  upcm  the  repr^ 
senlation  of  the  receiver  that  he  has  either  a 
OMtaln  title  in  property  transferred  In  oon- 
ridenllon  at  tbe  payment,  or  a  oeitaln  author- 
ity to  receive  the  money  psJd,  when  In  fact  he 
has  no  such  title  or  authority,  then,  although 
there  be  no  fnud  or  intentlomu  mlsmmaenta- 
llon  on  hto  part,  yet  there  to  no  conndsntlon 
for  the  payment;  and  the  money  nmaina.  In 
equity  ud  good  conscience,  the  propertv  of 
tbe  payer,  and  mav  be  recovered  back  tiy  nlm, 
without  any  prevloua  demand,  as  mon(7  had 
and  received  to  bis  use.  Hto  right  of  action  . 
accnies,  and  the  Statute  (d  Llmltstloits  twgina 
to  run,  immedtotely  upon  the  payment 

Thus,  In  tbe  early  case  ot  Aw  v,  BoOiek,  S 
Doug.  054,  where  an  admtnlstralor  received  the 
amount  of  the  mortgage  money  upon  hto  assign- 
ment of  a  mortgage  purporting  to  be  made  to 
tbe  deceased,  but  In  fact  a  forgery ,  of  which 
both  puties  weie  inorant,  it  waa  held,  by  lord 
Hanafleld  and  tbe  Court  of  King's  Btncli,  that 
tbe  right  of  action  to  leoorer  baok  from  the  ad- 
ministrator the  m<mey  io  paid  was  barred  by 
the  Statute  of  Llmttwtlona  ui  six  yean  bom  the 
time  of  the  payment 

So,  in  UiUa  Bank  v.  T>»  0tam,  18  Johns. 
480,  where  a  promlssoir  note  payaMe  at  the 
Bank  of  Geneva  was  len  by  the  litdorsen  with 
tbe  ntlca  Bank  for  collection,  and  sent  by  It  to 
the  Bank  of  Geneva  for  that  purpose,  and  tbe 
amount  was  afterwards  p^  1^  tbe  Dtlca  Bank 
to  the  Indorsers  upon  the  mistaken  sopposltlon 
that  it  had  been  [»Id  to  Am  Bank  id  Qoian  by 
the  maker,  when  In  foct  It  bad  not,  and  It  waa 
ndl  pretended  that  the  Ullca  Bank  bad  ban 
gnil^  of  any  negligence,  the  Supreme  Cooitof 
New  York  held  that  notice  of  the  fact  that  the 
note  had  not  been  paid  by  the  maker  waa  nn 
necesury  to  maintain  an  action  bj  tbe  Utica 
Bank  to  recover  back  the  money  nom  the  in- 
dOTsers;  and  OMtfJuMiti  Spencer  said:  "The 
IM  D.  S. 


WsBraHS  Dmox  Tbl.  Co.  t.  PsNiisTi.TAinA. 


pUlotlth*  ground  of  acUon,  then,  ii  tbat  the ' 
money  wai  paid  to  the  defendants  nnder  a  mis- 
take of  facts.  The  defendanU  are  not  bailees 
or  trustees  of  the  monef  tbus  recei  re<1.  It  nas 
paid  and  rec^ved  as  tbeir  inoBej,  and  not  as 
moDer  to  be  kept  ^or  the  plaiatiflB.  In  such  a 
case.  It  was  not  necessary  to  make  a  demand 
prior  to  thesuit;  for  a  request  was  not  eraentlal 
to  tbe  maintenance  of  the  action;  nor  did  the 
dcfcnduDts'  duty  to  return  tbe  money  erro- 
OPOUEly  paid  arii^  upon  request." 

In  BajJ:  0/'  United  Stait*  t.  LanM,  the  ac- 
ceptor and  Indorsen,  upon  taking  up  a  bill  of 
exchange  for  910,000,  utiich  had  been  duly  pro- 
tested fur  oonpuvmcDt,  paid  10  per  cent  as  dam- 
ages, under  a  ramtakc  aa  lo  the  local  law  upon 
the  subject.  DpoD  a  bill  in  equity  to  relieve 
against  the  mistake  and  recover  back  the 
money,  this  court,  while  boMInc  that  such  a 
mistake  gave  no  gronod  tat  reQef,  also  held 
that,  if  H  did,  tbe  Statute  otUmitufonB  ran,  in 
equity  as  well  as  at  law,  from  tbe  time  of  the 
Dhyment,  saying:    "If  the  tl>000  claimed  as 


jt  was  made,  which  could  have  been 

in  equity,  or  the  moDey  recovered  back  by  a  suit 

at  law/  87  n.  B.  12  Fet.  88,  66  IB:  VSi,  098]. 

Inihav.  mmAom.THet.  4SS,the8npreme 

Judicial  Court  of  Maasacbutetia,  speaking  t>y 


DO  autbori^  to  make,  and  aflerwaida  refused 
to  fulfill,  was  llabia  to  the  other  party  In  an 
action  for  money  had  and  received,  without 
averment  or  proof  of  any  previous  demand. 
And  in  atvraitf.  Preiton,  1S4  Haas.  873,  where 
land  was  sold  for  a  certain  sum  t^  the  square 
foot,  and  the  purchaser,  relying  on  tbe  vraidor's 
statement  of  the  number  of  feet,  made  payment 
Kccordlndy,  and  afterwards  dlacovered  tlut  tbe 
number  had  been  overstated,  but  disadaimed  alt 
charge  of  fraud  or  fraudulent  concealment  on 
tbe  part  of  tbe  vendor,  it  waa  held  that  the 
rt^  of  action  to  recover  back  tbe  excess  paid 
accrued  immediately,  without  any  previous  de- 
mand, and  was  barred  by  tbe  Statute  of  Um- 
ilations  in  six  years  from  the  date  of  tbe  pay- 
ment. Seealso  Barlt  v.  Biekford,  6  Allen,  648: 
OtOun  V.  LottHnq.  68  Maine,  487. 

Hm  Judgment  of  the  circuit  court  In  the  prea- 
ant  caae  appears  to  have  been  baaed  upon  tbe 
dedsion  In  MerdwU*  National  Bank  v.  FInt 
Xttlionat  Bank,  4  Hugbee,  9,  wUcb  proceeds 
upon  grounds  Inoonsistcnt  with  tbe  principles 
and  antborttiea  above  staled,  and  cites  no  case 
except  Ilia  very  peculiar  one  of  Otrnper  v.  Qod- 
Bsmd, «  BIng.  746}  8.  C.  8  Hoore  A  S.  219;  in 
which  the  right  of  action  to  recover  back  money 
paid  for  a  grant  of  an  anauily,  the  memorial  of 
whkh  wai  defective,  was  held  not  to  accrue 
until  the  grantor  elected  to  aviid  It  on  that 
ground,  tw  annuity  appnrently  being  consid- 
ered aa  not  abeolntely  void,  bnt  na  voidable 
,  only  at  the  election  of  the  grnntor.  Bee 
(HtfnMB  v.  Btrtrarnl,  8  Q.  B.  IT  S.  606;  &  0. 
tealeAD.Hft 

Allhoucb  some  of  the  opinions  of  tbe  Court 
of  Appe^  of  New  York,  in  the  caaea  cited  at 
Be  bar,  contain  dieta  wbicb,  taken  by  them- 
■elvea  and  without  r^arfl  to  the  taotstebn> 
U8U.g. 


the  court,  might  seem  tosiippDrt  the  position  of 
the  defendant  in  error,  yet  the  judgmenls  In 
those  cases,  upon  full  examination,  appear  Uy 
be  quite  In  accord  with  the  views  which  we 
have  expressed. 

Tbe  cases  of  ThmuTn  y.  Bank  ig  British 
North  Atnerien,  83  N.  T.  1,  and  am*  of  Brit- 
i»h  North  AtntHcay,  Merchant*  Jfali/>nal  Bank, 
91  N.  Y.  106,  were  actions  by  depositora  against 
tbelr  respective  bankers,  and  were  tberefore- 
beld  not  to  be  barred  until  six  years  after  de- 

In  SouthiDiek  t.  Mrt  National  Bank,  64  N. 
y,  4S0,tbe  decision  was  that  there  wasnosuch 
mistake  as  entitled  theparty  paying  tbe  money 
to  recliiim  it;  and  in  aharkq/  v.  Man^d,  90 
N.  Y.337,itwasadjudgedtbatmoDeypaldby  l^Bf 
mistake,  but  received  with  full  koowtedge  of 
all  tbe  facts,  might  be  recovered  back  without 
prevloua  demand;  and  what  was  said  In  either 
optaiion  as  to  the  necesd^  of  a  demand  where 
both  partlet  act  under  mistake  was  aM(#rdfe(tM». 

Two  other  cases  In  that  court  were  dedded 
logether,and  on  tbesameday  as  Aiflit^  AiMsA 
JfortA  America  ▼.  MarAanUBank,  above  cited. 

In  one  of  tbem,  tbe  defendants,  who  had  In- 
nocently sold  to  the  plaintiffs  a  forged  note  aa 
genuine,  and,  upon  being  informed  of  the  for- 
geiy  and  requested  to  pay  liack  tbe  purchase 
money,  had  expressly  promised  to  do  so  if  the 
plaintifls  should  be  obliged  to  pay  a  tbird  per- 
son to  whom  they  had  in  turn  sold  the  note, 
were  therefore  held  not  to  be  dlscbareed  bom 


p^BOn  anlDSt  themselves,  before  returning  tbe 
note  to  flie  defendants.  Fhink  ▼,  Lanitr,  91 
N.  Y.  112. 

In  the  other  case,  a  bank  which  bad  paid  a 
check  upon  a  (orged  Indorsement  supposed  by 
both  parties  to  be  genuine,  washeld  entitled  to 
recover  back  the  money,  with  interest  from  the 
tlmeof  payment— necessarily  Implyingthat  the 
right  ot  acdon  accrued  at  that  time.  Com  St- 
^nge  Bant  V.  JVossau  Bank,  91  N.  Y.  74. 

In  the  case  at  bar,  aa  In  the  case  last  cited,  tbe 
platntUTs  right  of  action  did  not  depend  upon 
any  express  promise  bv  the  defendant  after  the 
discovery  of  tbe  mistalce,  or  upon  any  demand 


by  the  pisintiil  upoo  tbe  defendant,  <»  I^  the 
depositor  or  any  other  person  upon  the  plaint- 
iff;  but  It  was  to  recover  back  tbe  monqy,  aa  paid 


witliout  consideration,  and  had  and  reoelved  t^ 
the  defendant  to  the  pUintiffe  nae.  That  right 
accrued  at  the  dale  of  the  payment,  and  was 
barred  by  the  Statute  of  Limitations  in  six  yeara 
ftom  tbat  date.  For  this  leajon,  without  con- 
sidering any  other  grotmd  of  defense,  the  order 


deurt,  with  dirtetiantU  at  addt  letter- 
diet  and  to  ordtr  a  mm  trial, 

Mr.  JviUet  BUtehford  did  not  dt  in  this       [801 
case,  or  take  any  part  In  the  declMoa 


COMMONWEALTH  OP  PENNBYLVANIA. 
(See  B.  a  Bepottec^  ed.  IMU 
'>fale  tax  on  tdtgrofh  tntmagm. 


SupftEUE  CnunT  n 


WtDiBaUemum r.  WtAtm  VtOon TA. do.  IS)  D. B. 
No.  68J 


Submitted  Oet.  IS.  1 


Pr  ERROR  to  the  Supreme  Court  of  the 
Btate  of  PeDDB;lvaai&,  to  rarlew  &  judg- 
ment ■g«ln*t  id&iDllS  iQ  error  for  tazea  on  tote- 


Tbe  facta 

Reported  below,  110  Vi.  40S. 

JKewr*.  U.  E.  0\mmi»A»iXiABromA'Weat, 
for  pUiutJlI  in  error: 

Tbe  domidl  of  r  owporatlon  !■  the  8t»te  of 
fla  origja. 

Potter.  Corp.  g  10. 

Il  cannot  migrate  to  anotber  eoveralgntf. 

Bank  ofAugvtta  v.  Earlt,  88  U.  S.  18  Pet, 
08«  (10:  806);  Ptivl  t.  Va.  76  U.  B.  B  Wall.  168 
nO:  307);  8t.  Louit  t.  fWry  Cb.  78  U.  S.  11 
Wall.  423  (30:  193). 

Tbe  power  oF  taxation  is  necessarUy  limited 
to  lublecte  within  tbe  jurisdiciion  of  the  State. 

MeCuUoeh  v.  Jfd.  4  Wbeat.  429  (4:  flOT); 
Eaffg  V.  raeijic  Mail  Stmmtltip  Go.  68  D.  8.  17 
Hon.  600115:264):  Morgan  f.  POr^am,  83  U. 
S.  16  Wall.  471  (21:  808);  ftopfa,  Hoyt.  v. 
Comri.  of  Taza,  28  N.  T.  324;  t^o^  v. 
<}omir».  o/Taxa,  6S  N,  Y.  243;  State  v,  Ann;*, 
84  N.  J.  Law,  425;  Ohuatter  Ferry  Go.  f.  -Ri. 
114  U.  B.  lOQ  (20:  158);  8UUe  Freight  Tax,  83 
U.  8.  IS  Wall  283  (ai:  146). 

Tbe  interaUte  budneas  of  s  telenupb  com- 
ipany  !■  not  mbject  to  itate  tazauon  In  anj 

htmtp  T.  Port  t^MobiU^lVIV.  B.  840  (83: 
311);  Walliajj  v.  MuA.  116  U.  B.  446  (39:  691}; 
Fickard  y.  AiWmoft  SonOiam  Gar  Oo.  117  U. 
8.  84  (29:  785);  Wahask  sbs.  B.  Oo.  y.  III.  118 
C.  8.  5B7  (30:  244);  Fargo  t.  J/»<jft.  131  U.  8. 
230  (SO:  888):  Phiia.  (te.  Bteanahip  Co.  v.  Pa. 
133  U.  3.826(31:1»>0). 

A  State  caouot  regulate  or  tax  the  opera- 
tions or  obJccU  of  interstate  or  foreign  com- 

//.  &  St.  Jo.  B.  Oo.  T.  HuMW,  96  U.  8.  465 
(24:  627);  Cook  v.  Fa.  97  U.  8.  686  (34:  1015); 
ffwy  T.  Baitimore,  100  V.  8.  484  (26;  748); 
W^berv.  Va.  103  U.  S,  344  (38:  Se.!);  Won  r. 
2f.  O.  112  U.  S,  60  (28:  053);  Walliitg  t.  MitA.. 
Fickard  V.  PuUman  Soulhera  Oar  Co..  WoStuA 
.tie.  li.  Oo.  T.  lU.,  Qud  ^<17W  V.  JfieA.  tupra; 
Bobbin*  V.  «Sdiy  Co.  Tax-  Diet.  120  U.  8.  489 
(80:  604). 

Meitn.  John  F.  Sanderaoiii  Dap.  Jtly- 
47m.,  and  W.  S.  Klrkp&trlfilE.  At^Oen., 
'for  defendant  in  error. 

Mr.  Chief  Juitiee  Fuller  delivered  the  opin- 
ion of  the  court: 

t  plaintiff  In 

taxes  on  telegraplilc  messages  sent 

poin* '-*  — '-'■^-  -      - 

State  to  pointa^in  other  Stnles;  on  measagea 
'•entfrom  points  in olberBtsteaUpoInU  within 
the  Slate,  and  on  measagM  sent  to  and  from 
pointa  In  other  States,  whicb  paaaed  over  Unea 
partly  within  tbe  State;  and  the  record  dladoaea 
the  aereral  amouols  of  tazea  ufmn  the  Mvetal 
84U 
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and  interest,  nisKc  u|^  uiv  kiwu  nKuvcfjr.  i\ 
Is  clear,  and  this  la  conceded  bj  the  defiant 
I (j,^^  under  the  declstona  in  Uiia  conrt     (401 


recoTerfor  tbe  taxeain  question  .excepting  in  re- 
nieci  to  the  meaaagea  transmitted  wboll;  within 
the  State,  lite  jvdgment  wm  ther^ore  be  re- 
tereed,  and  the  cause  remanded  for  such  further 
proceedings  aa  Justice  miqr  rvqulrai 
OrdtreaaeeordiTigijt. 


JOBS  8.  EIDD.  P^ff.  t»  At., 

«. 

L  B.  PBARSOH  et  al. 

(8ee  B.C.  Beportar^  ed.  1-I8l) 


/mm  laa  ofathoriting  the  abatira . 
ef  a  fUetiUmyvMdfor  aalat^pdmanafaetim 
and  eaieofintoxiaUii^  Ugvori,  eonetitutio%- 
al—poutr  (^  a  State— not  on  open  qvetiitm. 


**  (No.  779.1 

Argued  April  i,  1888.  JkdOea  Oet.  it.  1388. 

TN  BRROR  to  the  Supreme  Court  of  the  State 
1  of  Iowa,  to  review  a  judgment  ordering 
that  a  distillery,  used  by  plaintiff  in  error,  n 
abated  as  a  nuisance  and  enJoIninK  blm  from 
tbe  mauufacture  therein  of  InUiicatliig  liquoia. 
AJI^Tud, 

Reported  below,  eub  nom.  Pearion  t.  Inttt^ 
Tiational  DiitiUeiy,  72  Iowa,  348. 


of  tbe  State  of  Iowa,  allowed  t^  the  Chief 
Justice  thereof,  upon  the  ground  that  the  judg- 
ment In  the  case  afflrmed  the  validity  of  a 
statute  of  that  State,  which  the  plaintiff  in 
error  claimed  to  be  In  confiict  with  the  Federal 
Constitution.  Tbe  case  arose  upon  a  petition 
ta  equity,  filed  December  34,  188ll.  in  the  Cir- 
cuit Court  of  Polk  County,  Iowa,  by  defend- 
anlsin  error,  I.  E.  PeanonandS.  J.  Loughran, 
against  the  plalntiS  in  error,  J.  B.  ffldd,  pray- 
ing that  a  certain  distillery  erected  and  tued  by 
1X8  [].& 


t^M. 


Kmn  T.  Pkakmnt. 
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«:ik1  KMi  for  tbe  nolawful  mtDufncture  and 
■nle  of  intoxicatiag  llqnoTB  be  abaicd  u  a  aol- 
^uice,  and  that  tho  aaia  KIdd  be  perpetuBllr  en- 

iiiiued  from  Uie  manufacture  Uiereln  of  all 
Dloiicatlag  llauort.  The  ptotMods  of  tbe 
IniT  under  wblcli  Umm  proceeding  were  Insti- 
tuted are  fouad  In  cliapter  6,  title  11,  of  the 
Code  of  lom,  ameoded  bj  chapter  149  of  the 
Acts  of  tbe  Gfenenl  AMemblj  In  1881  Tbe 
•ectlooa  neeeauiy  to  be  quoted  for  the  pur- 
poK»  of  tbla  decUon  are  ai  follows: 
Section  1038  providee: 

Mo  penoo  aball  It. 

till  dark,  itewanl  jr. 


»Ub  iQtmt  on  tfa 
nmitiM 


«Mtaer  Willi  then  to 

3«olared  a  nataai  id 

dealt  with  aa  berel 

SeclioD  1S34  providei: 

Nothliw  In  thto  (diaiiter  sbaU  be  oonatrued  to  f or- 
*-'-'  'he  tale  br  the  importer  ibereof  of  forelni  In- 
... , .-*  ...J—.,..  -jUjojTty-- 


the  lawa  of  the  Dulled  Btatea  teKUdlng  the  Impor- 
uitlon  or  euoh  liquon  aodtaiaooordanoeof  [wtth] 
■iiob  lawa;  PrmmlM,  That  the  lald  liquor  at  the 
ume  of  aald  aile  by  Mid  Importer  retnalnt  In  tbe 
orifliiaJ  caeU  or  paokana  In  wblob  It  was  b;  blm 
lioported.  and  la  quantltiea  not  len  tban  the  auan- 
title*  Id  whMi  the  lawa  of  tbe  United  Btatce  re- 
aulre  auch  Uquora  to  be  Imported,  and  la  aold  by 
him  In  aeld  original  caaka  or  packacee  and  la  -~'^ 

qiMDCItlea  o-' -•  — **■' '  * — ' '-  "■'■ 

•hall  preTca 
(hto^Bbtelli 

%me 

il  purposea. 

Section  lfi25  ptetcribea  a  penalty  for  a  vlots- 
tlon  of  tbe  law  bj  manufacturers,  hb  fftllowg; 

Brery  person  who  abBll  manufaoture  any  Intoil- 
cwttog  llquoia  as  id  tliia  chnpter  prohibited.  ibnU  be 
d«niL..I  ifuiJly  of  ■  misdemeanor.  uidupoablaQrst 
coorlcliun  for  suia  oiTenK  aball  pay  a  nnenf  tn-n 
hundicl  dolidrfland  cosltof  pri>90out]oz].orbeim- 
prlKioeil  in  tbe  county  lau  not  tu  oiccecl  six 
mODtte:  anil  oa  bh  seonnd  and  every  aiibst^qiicnl 


1  ttuu   nve  h 


itense  he  ahull  iiuy 

..4iiilroa  dollars,  nor  morethnn  ono 

md  doUam.  and  oosu  of  prosecution,  and  be 
Impriaooed  In  the  ouunty  Jail  one  year. 

Section  1526  definei  who  may  be  permitted 
to 'manufacture  under  tbe  law.  and  for  whal 
porpoee  the  maiiufacture  nuj  be  carried  on, 
ufoUowe: 

Any  oltlaen  of  tbe  Biaie,  exoept  hotel  keepers, 
teei>crsof  aalnons.  eaUns  houaca,  ^rooery  keepers, 
'eotionera,  to  hereby  pamiiticd,  within  the 
if  blareaidenoctonuuiufaetureurbnyiuid 
[Icattns  liquors  for  mechsnloal,  medlolDal, 
lUnary,  or  ascrmmnil*!  purpeees  onlr,  provided 
be  'liaU  Brst  obtain  pemuaslon  from  toe  board  of 
>ui>.:rvlaot«  of  the  oounty  In  whloh  sui^  builaesa 
to  oooducted,  as  follows. 

Sections  1537  and  1G20  provide  tor  the  man- 
ner of  obtaining  the  permit,  ind  sL-ctlon  1B80 
•eta  out  the  condiiloDS  under  which  it  may  be 
granted.     It  Is  as  follows: 

Atsiii-b  Snal  hearing,  any  lesldeDt  of  Oieoountr 
may  apiiear  and  show  cause  wby  such  permit 
••■ould  not  be  Kmotedt  and  the  same  ahall  be  re- 
cused, unless  the  board  shall  be  fully  satlxaed  that 
(11  the  regulremealaof  thelawhave.lniillrapeots. 
been  fullr  oomfUed  wtUi,  that  tbe  applloanl  Is  a 
petaoa  of  ^ood  moral  obaraoter,  and  uiat.  taking 
iDto  ooDidderBtlan  the  waalsof  the  locality  and  the 
number  of  permits  already  granted,  suen  permit 
would  be  neooMsry  and  proper  for  tbe  aooommn- 
iwtlra  of  the  na)igbt>orbood. 

Tbe  mannfactorer,  tike  tbe  seller,  li  required 
U8U.8. 


to  make  monthly  T<>porls  lo  the  county  nuditnr, 
the  evident  purpose  of  the  rcquiremcot  bi3\na 
to  show  whether  or  not  tbe  bolder  of  a  permit 
was  manufacturing  or  selling  in  compliance 
with  the  law. 

Section  IMS  provides  for  proceedipgs  in 
equity  to  abate  and  enjoin  nnlawful  maoufact- 

The  averments  of  tbe  petition  are,  in  sub- 
stance, that  the  distillery  described  tbereln  was 
erected  by  said  J.  S.  EIdd  for  tbe  manufacture 
of  Intoxicating  Ilqaora,  conirarj  to  the  etntule 
of  Iowa;  that  said  Sldd  had  been,  ever  since 
the  4th  of  July,  1884,  and  is  slill,  enzi^ed  in  the 
manufacture  of  intoxicating  liquors,  upon 
the  premlsei  aforesaid,  for  other  tban  mecbanl- 
cnl,  medicinal,  culloair  and  Mcramental  pur- 
poses: with  the  coDcludiDg  averment  "  that  the 
defendant  manufactures,  keeps  for  sale  end 
sells,  within  tb)s  Stale  and  at  the  place  nfora- 
said.  Intoxicating  Uqoors,  to  be  taken  out  of 
that  State  and  tbere  used  na  a  beverage,  and  for 
other  purposes  than  for  mechanical,  medicinal, 
culinfuy  and  sacramental  purposes,  contrary  to 
tbestnluteof  Iowa." 

EIdd  in  his  answer  spedflcally  pleaded  tbst 
bo  Is  now,  and  has  been  ever  unce  the  4tti  of 
July,  1884,  authorized  by  the  board  of  super- 
visors to  manufacture  and  sell  intoxicating 
liquors,  eicept  as  proliibilcd  by  law;  and  tlist, 
in  the  manufacture  and  siiic  of^lliiuors,  thlsde- 
fendant  baa  st  all  times  comptic[|  with  tbe  re- 
quirements of  the  law  in  that  behalf.  Upon 
Ibii  trial  il  was  proved  by  undisputed  evidence 
that  KIdd  held  each  yenr  from  July  4,  1884,  a 
permit  regulsrlv  lisued  from  llie  iMinrd  of  su- 
pervisors of  Polk  County,  covering  tbe  period 
of  tbe  alle;;ed  violations  of  law,  uulborlzing 
bim  to  tiiuiiufnclure  and  sell  inIo\lcating 
liquors  for  tncclianlcal,  medicinal,  culinary 
and  sacramental  purposes;  thiit  his  monthly 
reports,  made  on  ontli.  in  coniiiliance  witli  the 
requirements  of  the  liiw,  show  llmt  there  were 
no  sales  for  mccbanicat,  medi>;li»il,  uiiliuury 
and  sacramFut:il  or  any  olliir  |itiitii>s<-.  In  llie 
State  of  Iiiwa;  and  Ihst     "    '  '    -        > 
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side  of  tbe  Slate  of  Inwa.  A  decree  w...  _  . 
dercd  against  EIdd,  ordering  that  the  mid  dis- 
tiller/bo abated  as  a  nuisance,  according  to 
thepr-Lycr  of  the  pellllooer,  and  cnjuioingsnid 
Kidd  from  the  mflnufuclure  llierein  of  any  nod 
all  iotoxicatinx  liquors.     On  appeal  to  tlie  Su- 

Eretae  Court  of  Iowa  this  decree  wan  affirmed 
y  that  court.     Hence  this  writ  of  error. 

MatTt.  Benjamin  Htrrit  Brea/ler  and  P.  W. 
Lehoaann,  for  plainliU  In  error: 

Where  the  subject  is  national  in  its  character, 
tbe  power  of  Congress  Is  exclusive  of  all  state 
authority. 

Weiton  V.  Mo.  91  U.  8.  2T5  (33:847);  JfoMJs 
Oa.  V.  EimbaU,  103  U.  8.  691  (26:288);  Brown 
T.  Souitoa,  114  D.  8.  622  (39:257). 

Tbe  nonexerciae  of  its  power  by  Congresj  is 
tantamount  to  a  declaration  that  such  oom- 
merce  shall  be  free. 

Waba$\  tie.  R.  Oo.  v.  III.  118  U.  8.  5B7 
(80:S44);  Ptmtnger  Owes,  48  U.  8.  7  How.  416 
(12:768). 

Intoxicating  llqnora  are  property,  and  traffic 
in  them  Is  wlUiln  tbe  meaning  of  the  term  nm- 
ment  in  the  Federal  OoniUtution. 


OO^It 
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SOFSKHl  OOOBT  OF  THM  TTnTZO  StATH. 


Betton  Beer  Of.  v.  Mom.  97  U.  6.  2fi  (34:989); 
Monty  y.  Ameeon.  36  Iowa,  888;  OAfcnu  t. 
0^,  32  U.  a  9  WbeaL  1  (0:23). 

Ezporta  and  impbrU  itand  upon  predsely  the 
Mine  footing. 

Alms  V.  Cbl.  65  U.  8.  34  How.  Mffi  (10:644); 
suite  J^reight  Tax,  82  U.  S.  10  Wall.  3S3 
fiil:146)j  Fhiia.  eU.  Steamihip  Q>.  ▼.  Pa.  123  U. 
8.  830  (80:1300):  iioiMnf  t.  ^sMt  Ob.  Tea. 
Diet.  130  C.  S.  48S  (80:004). 

The  limitation  ol  aathodtj  !•  to  purely  do- 
mwtfc  ooDceroB. 

Haa  T.  DeCuir,  9S  U.  B.  480  (34:047);  tferi- 
«rn  CTri^an  7«I.  Co.  v.  itoufMon.  132  U.  S.  S47 
(81:1187).  0» 

The  State  miut  not  encroach  upon  the  free 
exercise  of  the  powei  vested  Id  Cougreaa  by  the 
CoDstltutioo. 

Tieman  t.  Sinker,  102  V.  S.  137  (90:104). 

The  police  power  cannot  be  set  up  to  control 
the  inhibitions  of  the  Federal  CooatitutJon  or 
the  powera  of  the  United  StotM  GoTerament 
created  thereby. 

jr.  0.  Gat  Go.  V.  La.  Light  Co.  115  U.  a  000 
(39:610);  Hanmhal  ±  6t.  Jo.  S.  Co.  *.  Butm, 
05  U.  S.  465(34:537):  Mayor  of  IT.  T.  t.  Mitn, 
BOU.  a  11  Pet.  103(9:048):  Ckff  Lung  r.  Free- 
man,WV.  8.  876(38:550);  iWfcv,  OampaanU 
QiniraU,  107  U.  S.  09  (27:888). 

The  States,  undercoTerof  exerting  their  po- 
lice powers,  may  not  aubslanlially  prohibit  or 
burden  interstate  or  foreign  commerce. 

AtfciT.  iWes.  8flIowB,41;  Bedcer  t.  BeUen. 
80  Iowa,  000;  PretUm  y.  Dreu,  88  Maine,  659; 
OrandaU  v.  JVm.  78  U.  8.  0  Wall.  86  (13:740); 
Oilizeju  Saiingi  dt  Loan  Atto.  V.  Topeka,  8ft  V. 
^.  20  Wail.  60S  (22:400);  State  v.  Saunden.  1ft 
i;«n,  127. 

The  statute  contravenea  article  14  of  Amend- 
men  Is  to  the  Const!  tutloti,  which  enacts: 
"  Nor  sball  aoy  8tat«  deprive  any  person  of  life, 
'iLierly  or  property,  without  due  process  of  law." 

Pumpenyv.  Qreen  Bay  Co.  80  U.  a  18  WaU. 
177 120:660);  Preeton  v.  Drew,  and  OrandaU  v. 
Jfee.  eupra;  Be  Jacobi,  86  N.  T.  98. 

Me-Tt.  C.  O.  Cola  and  John  8.  BurmeOt, 
for  defendantt  in  error: 

The  fact  that  lotoxlcatiDK  liquors  are  an  ar- 
ticle of  commerce  does  not  depnve  the  State  of 
the  right  to  prohibit  their  manufacture. 

Pauenger  Cam*.  48  U.  8.  7  How.  418  (13:758); 
Wdbm  V.  Mo.  01  D.  8.  275  (28:847);  Sinking 
Fund  Came,  09  U.  8.  118  (26:4M);  Jftvlw  t. 
Eantat.  138  U.  8.  628  (31:200). 

The  prohibitloD  of  the  manufacture  of  lotos- 
Icating  liquors  Is  within  the  police  powen  of  the 
State. 

dm.  V.  Ahfr,  7  Cusb.  08:  Boeten  Bear  Oo.  t. 
ifaj».e7U.  8.82(94:991):  »wt.  Jfiw.  lOIU. 
8.  814  (26:1079):  LiamM  Que*.  46  U.  S.  5  How. 
604(12i268);  Mayor  of  N.  T.  ».  Miln.  80  U.  S. 
II  Pet  103  (9:048):  Hannibal  4b  St.  Jo.  A  Co. 
T.  Hueen.  90  U.  S.  468  (34:520);  9laU  t. 
Stwikar,  58  lows,  490;  TKurlow  v.  Com.  40  U.  8. 
S  How.  6M6  (13388). 

The  lonii  Statute  does  not  contraTene  artide 
14  of  Ameudmenta  to  (he  ConstitotloD. 

Mu^y.  EanKU.tfma;  Pwni    " 
Bay  Cb.  80  D.  8.  18  Wail.  177  "" 


.  copy  of  which,  duly  anthentlcated,  is  foontl 
In  the  record,  harlng  been  transmitted  accord- 
ing to  our  8th  Rule  of  PiMtic^  held  the  seo- 
tlons  in  qneetioa  to  mean:  (1),  that  foreigo  In- 
toxlcatiDE  liquors  might  be  ImDortad  Into  t)i» 
State,  and  there  kept  i 


mechanical,  medicinal, , 

mental  purposes,  but  for  no  other— not  eren  for 
the  purpose  of  tranaportatioo  beyood  the  Umll* 
of  the  State;  (8),  that  the  itatnle  thus  Gonstnied 
raised  no  conflict  with  the  Oonstituttoo  of  th» 
Dnited  States,  and  was  therefore  nlld. 

As  the  record  presents  none  of  the  exceptional 
conditions  whioi  aotnetlmes  Impel  this  court  lo 
disregard  iuadmitsitilfl  coostructions  given  by 
state  courts  to  eyea  their  own  state  statutes  and 
State  Coustitntions,  we  shall  adopt  the  con- 
Hiruction  of  the  statute  of  Iowa  under  coiuid- 
emtlon,  whlchhast>cec^Tenlt  by  thesuprem* 
court  of  that  St&te. 

The  quesUona,  then,  for  (his  court  to■dete^ 
mineare:  1.  Does  the  statute  aathus  construed 
conflict  with  section  8,  article  1,  of  the  Consti- 
tution of  the  United  Stales,  by  uDdertakint  to- 
regulate  oommerce  between  toe  StatesT  and  2. 
Does  it  conflict  with  the  Fourteenth  Amend- 
ment to  that  OoDs^tutioD  by  deprivloq;  the 
ownersof  the  distillery  of  their  property  therein 
without  "dueprocesBof  lawT  All  of  the  as- 
aigomMits  of  error  offered  are  but  variant  state- 
ments of  one  or  the  other  of  these  two  prop- 
ositions. 

The  seoond  of  the  propositioDs  has  been  dis- 
posed of  by  this  court  In  the  case  of  Mugler  v. 
Eantae,  138  U.  8.  628  [81:206],  wberefo  this 
very  qtuadon  wasraised  upon  k  statute  similar. 
In  all  easentla]  reqiects,  to  the  i»ovlsiDns  of  the 
Iowa  Code  whose  vulditv  it  cooletted.  The 
court  decided  that  a  State  has  the  right  to  pro- 
hibit or  restrict  the  manuf actuie  of  IntoxicaUng 
Ilquon  within  her  limits;  to  prohibit  all  sale  and 
traffic  in  them  in  said  State;  toinOiot  peosltics 
for  rach  manufacture  and  sale;  and  to  provide 
regulatlotia  for  tho  abatement  as  a  oomnion 
niiisaiice  of  the  proper^  used  tar  such  forbid- 
den purpoees;  and  that  snoh  legislation  bv  a 
Stale  la  aclearexecdseof  her  ODdiqmted  poUos 
nnner,  whlch  does  ool  abridge  the  UberUee  or 
lunities  of  dtiient  of  the  United  Statea,  nor 


iroviston  of  the  Fourteeoth  Amendmont  of  tho 
ConsUtuUon  of  the  United  States.  Upon  th» 
authority  of  that  c•■^  and  of  the  nomerooa 
cases  died  in  the  opinion  of  the  court,  we  con- 
cur in  the  decision  of  the  Iowa  oouns  that  the 
provlslotia  here  In  gocatlon  are  not  in  oonfUct 
with  the  said  amendment.    The  ont] 


I  only  question 
lelafionof  tha 


among  the  States. 

The  line  which  sepantas  the  iirovince  of  fed- 
eml  authori^,  over  the  r«alatlon  of  commcne, 
fi  im  the  powers  reserved  (o  the  Statea  has  en- 
gaged the  attention  of  thia  oomt  in  a  grenL 
number  and  varietyofcasee.  The  dedshinala 
these  cases,  though  they  do  not  fat  a  da^  fai- 
Btance  aasnme  to  trace  ttiat  line  throughoat  Itn 
entire  extent,  or  to  state  any  rule  further  fltan 
Its  U.S. 


to  locmte  the  line  In  each  putiouUr  cese  a*  It 
iriion.  bave  almoat  unlformlj  adhered  to  the 
fundamental  princlplea  which  Ohi^  JumMm 
Ibnball,  in  the  rase  of  OObom  T.  OgiM.  23  U. 


tbU  nblec^  andalaoof  thellinltBtloDa,  expieu 
and  ImpUeo,  which  It  impoeea  apon  Mate  lesis- 
latlon  with  regard  to  taxation,  to  the  coDtroIof 


domestic  oommeice,  and  to  all  peraona  and 
things  within  lie  limltt,  of  poiely  ii)l«ni^ 
conceni. 

According  to  the  theory  of  that  great  opinion, 
the  aupreme  anthoritj  \a  this  nountr;  is  di- 
vided Between  llie  OOTemmeot  of  the  United 
Btatea,  wboM  Bction  extends  over  the  whole 
Union,  but  which  poeeenea  only  certain  pow- 
ers enumerated  in  its  written  Conetltutioii. 
and  the  separate  Kovemmenls  of  the  seTerai 
States,  which  retain  all  powers  not  delated 
to  the  Union.  The  power  eipreasly  conferred 
upon  CoDgreas  to  reeulale  commerce  is  abso- 
lute and  complete  in  itseir.  with  no  limitations 
other  than  are  prescribed  in  the  ConntltuiioD;  is 
to  a  certain  extent  exclusively  vetted  in  Con- 
fneea,  so  far  free  from  state  action;  ia  coexten- 
sive with  thesubject  on  wbtch  it  sets,  and  can- 
not stop  at  the  external  boundary  of  a  Slate, 
but  must  enter  into  the  Interior  of  every  State 
whenever  required  by  the  interests  of  com- 
merce "vKb  foreign  Nations,  or  among  the 
several  States.  This  power,  however,  does  not 
comprehend  the  purely  internal  domestic  com- 
merce of  a  Stale  which  Is  carried  on  between 
man  and  man  within  a  Stste  or  between  difCer- 
enlparts  of  the  aame  Slate. 

llie  distinction  is  stated  In  the  foUowing 
tioniMehendve  laogoage: 

"The  genius  and  character  of  the  whole  gov- 
ernment seem  to  be  that  its  action  Is  to  be  ap- 
plied to  nil  the  external  concemsof  the  Nation, 
and  to  iLose  Internal  concerns  which  aflect  the 
States  generally;  but  not  to  tboee  which  are 
aompletely  witliin  a  particular  Stst.',  which  do 
not  aSect  other  Slates,  and  with  which  it  is  not 
necessary  to  Inlerfere  for  the  purpose  of  exe- 
cuting some  of  the  general  powers  of  the  gov- 
ernment. The  completely  Intomal  commerce 
of  a  State,  then,  may  be  considered  as  reserved 
for  the  State  itself.'^   p.  10S,  [6:  70]. 


flnenoe  on  commerce,  the  court  said  that  Uie 
acknowledged  power  of  the  State  to  regulate 
its  polity,  its  domestic  trade,  and  to  govern  its 
own  people,  may  enable  it  to  legislate  over  this 
subject  to  a  great  extent;  but  these  and  other 
state  laws  of  the  same  kind  are  not  considered 
as  an  eierdse  of  the  power  to  regulate  com- 
merce with  foreign  Nations  and  among  the 
several  Stales,  or  enacted  with  a  view  to  It;  but, 
itrarf ,  are  considered  as  flowing  froi 


Ibe  acknowleaged  power  of,  a  State  to  provide 
for  the  safety  and  welfare  of  Its  people,  : 
form  a  part  of  that  leglslstion  which  embrt 
everything  within  the  territory  of  a  Slate 


regarded,  the  court  Is  particular  to  declare  with 
emphasis  the  supreme  and  paraniouQt  author- 
ity of  the  ConBiLtution  and  lawa  of  the  United 
States,  relating  to  the  regulation  of  commerce 
with  foreign  Hations,  and  among  the  several 

uses. 


States;  and  that  whenever  these  roserved  pow- 
ers, oranyofthem,  are  so  exercised  as  to  coms 
in  conflict  with  the  free  coarse  of  the  powers 
vested  In  Congress,  the  law  of  the  State  must 
yield  to  the  supremacy  of  the  federal  authority, 
though  such  uw  may  have  been  enacted  In  tbo 
Bxercue  of  a  power  undelegated  and  indisput- 
ably reserved  to  the  Stales. 

In  the  light  of  these  principles,  and  those 
which  this  court  In  lis  numerous  declafiMU  has 
added  in  illustration  and  more  explicit  develop- 
ment, it  vrlll  not  be  dlfScolt  to  determine 
whether  the  law  of  Iowa  nndar  consideration 
Invades,  either  in  purpose  or  effect,  the  domain 
of  federal  authority. 

To  support  the  affirmative,  the  plaintiff  in 
error  maintains  that  alcohol  la,  in  Itself,  a  use- 
fol  commodity,  not  necessarily  noxious,  and  is 
a  snbject  of  properl^r;  that  the  very  statute  un- 
der consideration,  by  Tarloas  provisions,  and 
especially  by  tboee  which  permit,  in  express 
terms,  the  manufacture  of  intoxicating  liquors 
for  mechanical,  medicinal,  culiniiry  or  sacra- 
mental purposes,  recognizee  those  qualities, 
and  expressly  aulhorizea  the  manufacture;  that 
the  manufacture  being  thus  legalized,  alcohol 
not  being  per  m  a  nuisance,  but  recognized  as 
property  and  the  subject  of  lawful  commerce, 
the  State  had  no  power  to  prohibit  the  manu- 
facture of  It  for  foreign  sales. 

The  main  vloe  In  tiiis  argument  consists  in 
the  unqualified  assumption  that  the  statute 
legalizes  the  manufacture.  The  proposition 
that,  supposing  the  goods  were  once  lawfully 
called  into  oxfatence.  It  would  then  be  beyond 
the  power  of  the  State  either  to  forbid  or  im- 

ede  their  exportaticm,  may  be  conceded, 
are,  however,  the  ve^  qu^on  underlying 
the  case  Is  whether  the  goodi  ever  came  law> 
fully  into  extsteoce.  It  is  a  grave  error  to  say 
that  the  statute  "expressly  authorized"  the 
manufacture,  for  it  did  not;  to  aay  that  it  had 
not  prohibited  the  manufactore,  tor  it  had  done 

'  ~  say  that  the  goods  were  id  Iowa's  law-       r  jg  i 


.     factuiea,  ror  that  Is  snbetanHslly  Uk« 
point  at  iMoe,    The  euct  statute  Is  this: 
%  person  shall  manufacture  «rsdl,  .  . 


'■^o 


axxiA  ae  1i 

quent  section   It   is  provided  futtbet,    that 

"Nnthlnir  fmnLttntvl  in  thtii  lavr  Hhnll  nravflnl 


sole;  not  a  doling  which  Is  composed  of  both 
steps,  end  consecjuently  most  Include  mann- 
facture  as  well  as  sale,  (v,  « amtemi,  sale  as 
well  as  manufscture,  in  order  to  Incur  the  d«- 
nundatlon  of  the  statute,  but  against  either 
the  sale  or  the  manufacture.  The  conjunction 
is  disjunctive.  The  sale  is  forbidden,  the  mnn- 
ufscture  is  forbidden;  and  each  Is  forbidden 
independently  of  the  other.  Such  Iteing  the 
case,  on  the  subject  of  the  lawfulnees  or  unlaw- 
fulnesa  of  the  mani^aetare  (which  Is  the  point 
before  the  court),  H  Is  useless  to  argue  as  to  tho 
conditions  under  whitdi  it  is  permissible  to  bold 
Intoxicating  liquors  in  poneadon,  or  to  sell 


Looking  again  to  the  atUule,  we  find  thai 

I.  G Otitic 


SornEMm  Court  0*  thb  UHrm  Stath. 


rolilbttlon  of  mit  tad  all  min- 

y  section  1688  U  by  th«  Mm 

openitioD  of  a  proviso  io  mcUod  lw4uM  of 


KclioDi  ISSt  sod  ISSO^  modified  fa;  tour  ex- 
ceptknu,  tIx.  :  sale  for  mecbanlcal  purpoaei,  to 
ta  extern  limited  br  the  wbdm  of  the  pftrtlcu- 
Itr  locality  of  the  edier:  sale  for  medidDal  pur- 
poses, u>  the  same  exteot;  sale  for  collaary- 
purposes,  to  the  same  extent;  and  tale  for 
sacramenta]purposes,totlieMmeBi1ait.    The 


sales  oulside  of  tbe  Stale.  Tbe  effect  of  ibe 
statute,  llicn,  is  slmplj  and  clearW  to  prohibit 
nil  manufsciure  of  tDtoxlcatlDg  Uqnois  except 
for  one  oi  more  ot  tbe  tour  putposes  ipecifled. 
"For  the  purpose, "  savs  the  statute;  The  ex- 
carted  purpose  is  all  tlutt  saves  it  from  being, 
ab  initio  and  tfarouKh  each  and  erny  step  of 
lis  prognss,  unlawful 

It  !>aniisiaketoaay,aatothlscaae,  that  the 
act  of  tniDS[»TtlDK  the  alcohol  from  the  State 
io  t'lecoune  of  lawfal  commerce  with  otlier 
Staiea  not  bdng  a  crime,  to  perform  that  act 
was  not  acrinuoal  ioient,  no  matter  when 
formed,  whether  before  or  after  the  alcohol  was 
maaiifactured.  It  Is  not  the  criminality  of  the 
intent  to  txport  that  la  hare  the  question,  but  it 
is  the  innoceooe  or  criminality,  under  the  stat- 
ute, of  tbe  mannfaeturt,  in  tbe  absence  of  alt 
four  of  the  spedflc  exceptions  to  the  problbl- 
Uon,  tbe  actual  and  controlllDg  and  bona  fids 
presence  of  at  least  one  of  whicli  waa  Indispen- 
table  to  the  legally  of  the  maoufacture. 

We  think  tM  coDBtructfon  contended  for  by 
plainlifl  In  errorwnuld  extend  the  worda  of  the 
grant  to  Congresa,  In  tbt  Ooostitutton,  bcj'ond 
tbeir  obvious  Import,  and  is  incoDslatent  with 
Its  objects  and  acope.  Tbe  language  of  tbe 
grant  la:  "Coogras  shall  have  power  to  regu- 
P TuNatlSaaiK' 


bte  commerae  witb  foreign  K 


IS  and  among 


,    J  or   obsciure  sigolfication. 

"As  men  whose  Intenttons  lequtre  no  conceal- 
ment generally  emidoy  tbe  words  which  moat 
dlrectlyandaptlyexpress  tbe  Ideas  they  Intend 
toconvey,  the  enligfalenedpalilotB  who  framed 
out  Constitution,  and  tbe  people  who  adopted 
II,  must  be  understood  (o  have  employed  words 
in  their  natural  sense  and  to  have  Intended 
what  they  have  said."  QilAam  t.  Ojplflt,  «u- 
pra. 

No  distinction  is  more  popular  to  the  com- 
mon mind,  or  more  clearly  expressed  In  econo- 
mic nnd  political  litemtiire,  than  that  between 
manufactures  and  commerce.  Manufacture 
Istransformatiou— the  rasbiouingofraw  mater- 
ials into  a  change  of  form  for  use.  The  func- 
tions of  commerce  are  different.  The  buying 
and  selling  and  the  transportatian  Incidental 
tbereto  constltnte  commerce ;  and  the  regula- 
tion of  commerce  In  tbe  cooEtitutional  sense 
embraces  the  regulation  at  least  of  such  trans- 
portation. The  legal  definition  of  the  term  as 
given  by  tbis  court  in  Onmb/qfXabite  v.  Eim- 
iaU,  m  V.  a  601,  70a  m-.  338,  mt  is  aa 
follows:  "Commerce  with  foreign  Nations 
and  among  tbe  Btates,  strictly  couddered,  con- 
dtti  in  Intercourse  and  truDc,  Including  in 
Iheaa  terms  navigation  and  the  transpcotatlon 
and  transit  of  persoiu  and  uroperty,  as  well  aa 
tlM  purchase,  tale,  and  exchange  of  commodi- 
ties.^'   If  It  tM  hud  lliat  the  t«rai  Inoludes  the 


n^utatlon  of  all  auch  manufoctnrea  aa  are  In- 
tended to  be  tbe  subject  of  commcrdal  trans- 
acilons  in  the  future.  It  is  impossible  to  deny 
tbnt  it  would  also  tndnde  all  {uoductlve  Indus- 
tries that  contemplate  the  same  thing.  Tito 
result  wottU  be  that  Congr«a  would  be  Invest- 
ed, to  the  exclosion  of  tbe  States,  with  ihs 
power  to  regulate,  not  only  manufacture,  but 
also  agnculiure,  horticulture,  stock  raising, 
domestic  fisheries,  mining— in  sbcHt,  every 
branch  of  human  industry.  For  is  there  one 
of  them  that  does  not  contemplate:,  more  or  leva 
clearly,  an  iuiei  atato  or  forei^  marketT  Dues 
not  tlie  wheal  groncr  ot  tbe  Nortbncat,  and 
the  cottoD  planter  of  the  South,  plant,  culti- 
vate and  harveat  bla  crop  with  an  eye  on  the 
prices  at  Liverpool,  New  York  and  Chlc^got 
Tbe  power  being  vested  in  Congress  and  ilc- 
Died  to  the  Slates,  il  would  follow  aa  on  ioe\  1- 
lable  result  that  tbe  duty  would  devolve  c 


their  nature  are,  and  must  be,  local  in  aU  IIm 
details  of  their  successful  management. 

It  Is  not  necessary  to  enlnifj'^  on,  but  only  lo 
Bugitest,  ihe  impraciicabilily  of  kuch  a  sclieniu. 
when  we  regard  tbe  multitudinous  affairs  iu- 
vulvcd,  and  the  almost  infinite  variety  of  Iheif 
minute  detollB. 

It  wa.1  said  by  OhufJ%;See  Marshall  that  il 
is  a  matter  of  public  history  that  the  object  of 
vesting  in  Congress  the  power  to  regulate  com- 
merce with  foreign  Nations  and  among  the 
several  States  was  to  insure  imiformity  of 
icgulation  against  conflicting  and  dlscrimlnst- 
Ing  state  le^lation.  See  oTho  Courtty  of  Mo- 
biU  V.  fimWI,  tupra,  697  [26:  2401. 

This  being  true,  bow  can  it  further  that  ob- 
ject so  to  Interpret  the  constitutional  provis- 
ion aa  to  place  upon  Congress  the  oblipntlon 
to  exercise  the  supervisory  powers  Jual  Indlcat- 
edt  The  demanosof  such  Bsupervision  woul.l 
require,  not  uniform  legislation  generally  ap- 
plicable throughout  the  United  States,  but  a 
swarm  of  statutes  only  locally  applicable  and 
utterly  InconsistenL  Any  movement  townni 
the  establishment  of  rules  of  production  in  Ibis 
vast  country,  witb  lie  many  different  clhnaiet 
and  opportunities,  could  only  be  at  the  sacri- 
fice of  the  peculiar  advantages  of  a  large  part 
of  tbe  locailtlei  in  It,  If  not  of  every  one  of 
Uiem.  On  tbe  otlier  hand,  any  movemenl 
toward  the  local,  detailed  and  Incongruous 
teglslBtion  required  by  such  an  inturpretallon 
would  be  about  the  widest  poisible  departure 
from  tbe  declared  object  of  tne  clause  in  quea- 
*''~     Nor  thia  alone    Even  in  theexercbe  ot 


the  p  _ 

confined  to  the  reguladon,  not  of  oolain 
bnncbesfrflnduatry.ooffever  numerous,  but  to 
tboae  Inttancei  in  each  and  every  tirancb  where 
the  producer  otmiemplaled  an  interstate  mar- 
ket. These  Instances  would  be  almost  Infinite. 
as  we  have  aeeo ;  bat  still  there  would  always 
rem^n  the  poasiblllty,  and  often  It  would  be 
tbe  caae  that  tbe  producer  contemidated  a 
domestic  market    In  that  case  Ihe  snpervitory 

E'wer  must  be  executed  by  tbe  State ;  and  the 
larmlnable  trouble  wonid  be  pieaenled  thai 
whether  the  one  power  or  tbe  other  thotild  ex 
ercite  the  autborfty  In  qneatlon  would  be 
determined,  not  by  any  general  or  Intelllglbie 
ruk,  bat  by  the  secret  andchangeaUe  Inte^on 
US  D.  8. 


KtDD  T.  PBABWIT. 


dnctlon.  A  aitiulioD  more  . .  ..  , 
BM6  OoTernmenU,  And  more  proTOcatin  of 
conflku  betneen  the  Geoertl  QoTeriuiuiit  ud 
tho.  St&tca,  uid  leM  Ukely  lo  luve  been  wlut 
th»  fninen  of  tbe  Oonadtntlon  tatnded, 


tf  the  slatnte  under  conddenitioo,  the  oblsct 
mod  purpoM  of  wbicb  an  to  exert  tbe  Jnriialo- 
tioD  of  tbe  SUte  over  poaons  or  proper^  or 
Iraanctlona  within  the  tbnili  of  other  Statea ; 
or  to  act  upon  Intozicatbiit  Hqiiofa  at  exporta; 
or  nblle  tbej  aie  In  proceta  <a  exportattoi  or 
ImportatloD.  Iti  avowed  oblecl  la  to  prerent. 
Dot  the  canyliiK  ol  tntozlcaaDe  llqaoia  out  of 
tbe  Stale,  but  to  prevent  tbrar  manufacture, 
except  tor  apecifled  puipoaea.  within  dw  State. 
it  la  true  that,  notwlthauadins  Ita  puipoaea 
and  eodsare  reitricted  to  tbe  jonadlctloiialllm- 
ita  of  the  Stale  of  Iowa,  and  apply  lo  tranaac- 
tioDB  wholW  Internal  and  between  Ita  own  cili- 
aena,  Ita  eSecta  m^  read)  b^ond  tbe  Slate  by 
tenenioK  tbe  amount  of  iotozicatiDg  Bquoie 
exported.  But  It  doeinot  follow  that,  becauae 
the  products  of  a  domestic  maonfacture  m» 
nltimatelr  become  the  mibjecta  of  intentaie 
commerce,  at  the  pteaaure  ofthe  manufaotmcr, 
the  kcklatlon  ot  tbe  State  reapectlng;  loch 
mannncture  la  an  attempted  exerdae  of  tbe 

C>er  to  regulate  commerce  exdurfTely  con- 
ed upon  CoDgnas.  Can  It  be  said  that  a 
refuial  of  a  Slate  to  allow  artldea  to  be  maun- 
factund  within  her  borders  (for  export)  auj 
mote  dlrectlr  or  materlallj  affecta  her  extwnal 
Gommeroe  toan  doea  ber  action  in  forbidding 
tbe  iMall  wltbln  her  borders  of  the  lame  aru- 
dea  after  they  have  left  tbe  hasda  of  the  Im- 
porters? Thai  tbe  latter  oould  be  done  waa 
decided  yean  ago ;  and  we  think  there  li  no 
pnctlcal  diSereooe  In  prlndide  between  tbe 
twocaaea. 

"Am  baa  been  often  «Id,  legMatlon  (bv  a 
Btate)  may  in  a  great  variety  of  waya  affeot 
eommerce  and  persons  engaged  in  it,  without 
constituting  a  regulation  of  it  wltbln  the  mean- 
ing of  tbe  Conatitution,"  unleM,  under  the 
—" «  of  pdlce  n^ationa,  H  Impoaea  a  direct 
len  npoa  f ntentate  oommerce,  or  directly 
interfoea  witlj  lis  freedom.  Hail  r.  D§  Ouir, 
W  U.  S.  483,487  [M:  HTI:  OhitfJwUM  WhlU 
delivering  tbe  opinion  ofthe  court  Id  that  case, 
dting Sliertoek v.  Mling.m  V.  8. 108  [38:  8901 ; 
State  Tax  on  BaUtoay  Qron  lieeetpU,  82  D.  S. 
U  WaU.  384  (31: 1«4];  jtfunn  v.  fy..  and  Chi- 
9ago,B.  d!Q.B.Oa.  v./nra,»4U.  &11B.156 
m-.  77.  HI;  WiUon  V.  Sack  Bird  Onek  Man\ 
a>.  87  U.  a  «  Pet  34JJ  n;412];  Aund  v. 
Tardt,  H  V.  B.  4W  [24:  sairf;  Oanttm  V.  PkOa- 
adpMa,  70  IT.  &  8  Wall.  718  [18:  96]i  QitdottM 
V.  Ogdm,  ntpn:  and  (Wiy  v.  Boari  at  ffor- 
dfM,  B8  D.  B.  19  How.  SM  [18: 99U]. 

We  have  aeen  that  whetber  a  Btate,  in  the 
exerdae  of  ill  nndiq>oied  power  of  1oh»]  ad- 
ministratioD,  can  enact  a  statute  probibitlog 
wltbln  Its  limits  the  manufadure  of  intoxicat- 
ing Hqnors,  except  for  c«taln  purposes,  is  not 
any  longer  an  open  queitloo  before  this  court 
la  that  ngbt  to  be  overttirown  by  the  fact  that 
tbe  mannfacturor  ^nfmdt  tn  export  the  liquors 
when  madeT  Doea  the  statute.  In  omlttlDg  to 
except  tram  Its  operation  tbe  manufadure  of 
Intoxleatlng  liquora  witliln  the  limits  of  the 
1>8  D.  8. 


guise  ol 
burden 


State  for  export,  oonstitule  an  unauthorized 
interfereoce  with  tbe  power  given  to  Coogreas 
to  regulate  commerce T 

Theae  questions  an  well  answered  In  tbe 
language  of  the  court  In  the  lAomm  Tax  Cbast  '141 
78  US.  S  Wall  470  [18:  BOO]  :  "Over  this  .  ' 
oommeroe  and  trade  [the  Internal  commerce 
and  domealic  trade  of  the  SUlea]  Oongreta 
baa  710  power  of  regulation,  nor  anv  dired 
control.  This  power  belongs  exclnsfvelr  lo 
tbe  Btaus.  No  interference  t^  Oonmst 
with  the  business  of  dUsens  transacted  mlhln 
a  State  Is  warranted  by  the  Constitution,  except 
such  Si  is  strictly  inddental  to  the  ex^roiae  of 
powers  clearly  granted  to  the  Legislature. 
The  power  to  authorize  s  business  within  a 
Stale  la  plainly  repugnant  to  the  eiclusivo 
power  of  tbe  State  over  tbe  same  subject" 
Tbe  manufacture  of  lutoxtcatlng  liquors  in  a 
Btate  ia  none  tbe  less  a  business  wltbln  that 
Stale  because  the  manufacturer  Intends,  at  his 
convenience,  lo  export  such  liquora  to  foreign 
countries  or  Ut  other  States. 

Thia  court  baa  already  dedded  that  the  fact 
tbot  an  article  was  rminn  factored  for  export  to 
anotbei  State  does  not  ^  itte^  make  it  an  ortl- 
de  of  interstate  commoce  within  tbe  meaning 
<rf  aecdon  B,  article  1,  of  the  Conatitution,  and 
that  tbe  Inteot  of  tbe  mannractorer  does  not 
determine  tbe  time  when  tbeartlde  or  product 
peases  from  tbe  control  of  the  State  and  be- 
longs to  commerce. 

we  refer  to  the  caae  of  Om  r.  SmA,  IIS  U. 
a  517  [)B9:  7IS].  In  that  caae  certain  logs  cut 
ataplace  In  Mew  Hampshire  had  been  hauled 
lo  the  Town  of  Errol  on  the  Androscoggin 
Kver,  in  that  Stale,  for  the  purpose  of  transpor- 
tation beyoAd  tbe  limiu  of  that  State  to  Lewis- 
Ion,  Maine;  and  were  held  at  Srrol  ffu-  a  c<m- 
venlent  opportunity  for  such  transportation, 
Tbe  selectmen  ot  the  town  assessed  on  the  logt 
state,  county,  town  and  school  taxes :  and  tbE 
question  before  the  court  nag  whether  tbeae 
logs  were  liable  to  be  taxed  like  otberproperty 
In  the  Btate  ot  Kew  Hampshire.  The  court 
held  them  lo  be  so  liable,  and  said,  Mr.  AisMm 
Bradley  delivering  the  opinion: 

"Do  the  owner's  state  of  miud  in  relatloD  to 
tiie  goods,  that  is,  bis  Intent  to  export  tbetn, 
and  Ills  parUsI  preparation  to  do  so,  exempt 
them  from  laxauonl  This  is  the  predse  ques- 
tion for  solution  .  .  .  Tbeie  must  be  a  point 
of  time  when  they  cease  to  be  governed  exdu- 
slvely  bv  the  domestic  law  and  begin  to  be 
govemed  and  protected  by  the  nathmal  law  of 
commercial  regulation,  and  that  moment  aeema  rSH 
to  us  to  be  a  legitimate  one  for  this  purpoes, 
in  which  they  commcuce  Uielr  final  movement 
for  transportation  from  the  State  of  iLeli  origin 
lo  that  of  tbehr  destioation.  When  tbe  prod- 
ucts of  tbe  farm  or  tbe  forest  ore  collected  and 
brought  in  from  the  surrounding  country  lo  a 
town  or  station  serving  as  aq  entrepot  for  that 
particular  region,  whether  on  a  river  or  a  line 
of  railroad,  such  products  are  not  yet  exports, 


carrier  for  transportation  out  of 

the  State  to  tbe  Stale  of  tbdr  destination,  or 
have  started  on  their  ultimate  passage  to  ust 
Slate.  Until  then  it  la  reasonable  to  regard 
them  as  not  only  within  the  Btate  of  their  orig- 
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Id,  bat  m  a  put  of  the  genenl  taut  of  prop- 
«rtT  of  that  State,  aubj^t  to  ili  jurisdictloii, 
mi  liable  to  taxation  Uiera,  if  not  taxed  by 
reason  of  their  betog  inlended  for  exporta- 
tkm,  but  taxed  withont  any  discrimination.  Id 
Ihennul  vnandmanDeilit  wbictaeuch  prop- 
erly is  tax«a  la  the  SUte  .  .  .  The  point  of 
lime  when  Btate  JniiadictioooTer  thecommodi- 
Ilea  of  commwoe  begtos  and  ends  ia  not  an 
«aa7  ootttcr  to  dedcnate  or  define,  and  yet  it  ia 
blgblf  important,  Doth  to  the  shipper  and  to 
the  Stale,  that  Itahould  be  dearly  defined  ao 
•a  lo  avoid  all  ambiguity  or  question  .  .  . 
But  DO  definite  rale  has  been  adopted  with  re- 
gard to  the  p(^t  of  time  at  which  the  taxins 
power  of  the  State  ceaaea  aa  to  goods  exported 
to  a  ftneign  country  or  to  another  Slate, 
What  we  nave  already  nid,  liowever,  in  rela- 
tion to  the  producta  of  a  State  intended  for 
exportation  to  another  State,  will  Indicate  the 
view  which  teemi  to  ua  the  sound  one  on  Uiat 
aubject,  namely,  that  auch  goods  do  not  cease 
to  be  a  part  of  the  general  mass  of  property  in 
the  State,  anbject,  as  such,  to  its  Jurisaiction, 
and  to  taxation  In  the  usual  way.  until  they 
haTB  been  shipped,  or  entered  with  a  common 
carrier  for  transportaUon  to  another  State,  or 
bave  been  started  upon  such  bans  porta  tion  in 
a  continuous  route  or  jouroey  .  .  .  It  Is  true. 
It  was  said  in  the  case  of  TAt  Daniti  BaU,  T7 
U.  8.  10  WaU.  607,  665  [19:898.  1002]: 
'Whenever  a  commodity  has  begun  lo  move  as 
an  article  of  trade  from  one  State  to  another, 
commerce  in  that  commodity  between  the 
Stalea  has  commeaced.'  But  Ihia  movement 
does  not  begin  until  the  articles  have  been 
ahlpped  or  started  for  'Taosportation  from  the 
one  State  to  the  other. " 

The  application  of  the  principles  above  an- 
nounced to  the  case  under  conaideration  leads 
to  a  conclusion  ngninst  the  contention  of  the 

Elaintiif  in  error.  The  police  power  of  a  State 
as  brood  and  plenary  as  lis  taxing  power : 
and  property  within  the  State  ia  subject  to  the 
operations  of  the  former  so  long  as  it  is  within 
the  regulating  restrictions  of  the  latter. 
Ths  jtidfftiunt  Iff  lAe  Suprtnu  Cewrt  tf  iona 


STATE  OF  ALABAJOA. 

(6ea  B.  a  Beporter<i  ed.  M-HHD 

State  tato  forbidding  verwont  nJflieted  with  eolcr 
biindneti  from  tervttiff  on  railroad:  and  re- 
quiring etamination,  emutitutiontti—ftdtrat 
eaurti—feee—pouer  cf3late. 
L  Tbe  Statute  of  Alabama,  deolarlnK  allpenoni 
•ffltoiedwlth  color  bUndneasaisqaaUSea  from  serv- 
bxg  on  railroad  Unea  within  tbe  State  in  certain 
upaoHlce,  and  novMIOK  tor  an  examination  and 
ImposloB  a  flna  for  any  roUroad  oompany  to  emplo; 
a  person  In  any  of  such  capaoitiei  who  has  not  a 
oertlQoate  of  fltoeas  from  the  examlneis,la  not  re- 
puEnanttoUie  power  vested  In  Congress  to  rcirii-' 
late  comiMra*  amoni  the  States,  amfdoeg  not  vio- 
late tbe  clause  of  Qie  Fifth  Amendnieot  which 
declares  that  no  peisoa  ahall  be  deprived  ot  tils 
Dtopertv  without  due  process  of  law. 
t.  Suoh  statute  Is  not  In  oonOlct  with 


all  orlmes  shallba  held  In  tbe  State  when  tber  wete 
committed. 

I,  That  proTlriOD  hi  said  artlola  lot  the  Oonattta- 
tliHi  has  reference  only  to  trials  In  federal  oonria 
It  has  no  applloatlon  to  trials  In  the  state  oourta. 

L  Beguiling  lellroad  oomponka  to  |i«j  tbe  tees 
allowed  for  t&e  examloeaon  of  parttea  who  ore  tc 
serve  on  tbe  railroad  Inoneof  theo^a^IlesBieo- 
tloned  li  not  deprlvlnff  (hen  ot  propel  If  wttbont 
due  prooees  ot  la*. 

i.  Unttl  ICKUatlon  br  Oonneas  li  kod,  aa  to  tbe 
qualiaaatlons,dtrtteaaiid  Ilaulitaaal  employes  ea 
railway  trains  enioced  In  niterftete  oomamoe.  It  ia 
within  the  power  ot  the  State  to  provide  asnlnat 
aooident  ontndia  while  wfthtn  tfaelFUmlts.^ 

[No.  9W.] 
..IfVueil  Out.  11,  ms.    Decided  Oct.  M.  IS8S. 

Pr  BRROB  to  the  Bui>reme  Court  of  the  Stal« 
of  Alabama,  to  review  a  Judgment  of  the 
Supreme  Court  of  that  State  affirming  a  cod- 
viction  of  plalndff  In  error  In  the  Circuit  Couit 
of  the  Slate,  for  a  violation  of  a  statute  of  tha 
Stale  as  to  the  qualificationa  of  railroed  etn- 


Tbe  Act  In  quesUon  Is  repugnant  to  article 
1,  §  B,  subd.  8,  of  the  CoasUtutton  of  the  United 
States,  which  provides  that  "  Congiess  shi^ 
bave  power  to  regulate  commerce  among  the 
several  States." 

Smith  v.  Ala.  124  U.  S.  4S5  (81:908);  We$t- 
tm  Union  Tel.  Ob.  t.  PvnOUUm,  183  □.  B.  359 
(80:1I»0);  MobiU  Go.  v.  EinAaU,  108  U.  a  691 
(26:288);  Fime  v.  Mieh.  131  U.  S.  281  (SOiMM); 
QUmeetter  Anv  Co.  v.  Pa.,  end  Brown  v. 
HotiMton,  114  0.  B.  lOe,  623  (29:158.  257): 
Pickard  v.  Pultman  SatitAem  Oar  Co.  117  IT,  8. 
84  (29:7BS)i  Wabath.  St.  L.  A  P.  B.  *.  m.  US 
TJ.  8.  B57  (80:244);  Wamng  v.  MiA.  116  U.  8. 
446  (29:691);  Corwn  v.  Md.  120  U.  S.  S03  (80: 
099);  Que  ^  Stata  Freight  Tax.  82  U.  S.  15 
Wall.  282  {21;146);  Hannibal  &  St.  Jo.  &  Oa. 
V.  Uvten.  and  OtU  v.  DeOuir.  90  U.  B.  46S. 
496, 4flT  (24:527,  547, 651). 

The  Act  la  rmiuniant  to  artlcls  8,  g  2,  subd. 
8,  which  provides  that  "Tlie  trial  of  all  crimes 
shsll  be  held  In  the  State  where  the  said  crimes 
shall  have  been  committed." 

Qralwn  v.  Morumh,  28  TL  548;  Bieluirdeoti 
V.  BwlingUin,  83  N.  J.  Law,  100;  Slack  r. 
QibU,  14  Vt.  ^IjNaAvilltete.  B.  Oo.  v.  BaUn, 
e  Coldw.  688;  OrouiaB  v.  Pttnama  R.  SO  Barb. 
99;  Leonard  v.  CMumMa  Steam  Ifm.  Oo.  84  N. 
Y.48. 

Tbe  Act  ii  repugnant  to  tbe  Fifth  Amend- 
ment to  the  Constitution  of  the  United  State*, 
which  provides,  that "  No  person  shall  be  de- 
prived of  lite,  liberty  or  proper^,  without  due 
process  of  law." 

Baidwin  v.  Eoune,  81  Ala.  979;  2«U#r  v. 
South  <£  NorIA  Ala.  A.  Co.  B8  Ala.  Nfti  (TO- 
&um  T.  MoOaUeg,  88  Ala.  448;  Witmelt  ▼. 
Qrtog.  12  N.  T.  309,  809;  Slate  r.  Staten.  « 
Coldw.  238;  MeMOlen  v.  Andorem,  Peanon  v. 
Teicdali,  and  Ptnnayor  v.  Nsff,  9S  U.  B.  87 
394,  714  <34:S3S,  4S6,  06S);  Da^Mton  v.  S.  O 
96  U.  S.07  (24:616); SateR  7\w OuM,  98  tJ.  8. 
609(28:673). 

Jfr.  T.  S.  UoClelUn.  At^Qm.  i^  Ala- 
bama, for  defendant  In  error; 

QueatioDs  relating  lo  the  Interpretation  of  ■ 
state  enactment  aie  of  a  final  state  artdtn- 

Cooley,Conit.Lim.l8n.;  JBmMulm/v.  7eir 
128  V.  S 
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*>r,  88  n.  fl.  10  Wheat.  IK  (Bi28B);  Oram  t. 
Seat,  81  U.  8.  «  Pet.  201  (8:4021;  Burgm  ». 
adigman.  107  U.  S.  20  (37:890);  MeOutdien  r. 
MarAall,  88  U.  8.  8  Pet.  220  (§:028). 

It  is  competent  For  ft  Stale  to  re^mire  the 
■exaroination  and  certificalion  by  ita  officers,  of 
nllroad  operatives,  an  to  fitness,  in  those  re- 
•pecta  wblch  involTe  public  ealet^;  and  it  maj 
reqofre  the  railroad  companies  to  pay  the  ex- 
peoses  of  all  acta  and  proceeding  necesaary  (o 
that  end. 

Morgan'!  La.  A  Tex.  R.A8.C0.  t.  La.  119  IT. 
8.455(30:237);  Blairy.MUvmnkeeA P.  B.O0. 
SO  Wis.  203;  Nm  Albany  S  8.  B.  Co.  v.  Tillon, 
13  lad.  8;  Jon^  t.  Qi^ma  iO.R.Go.  16  Iowa, 
«;  OWfl  <t  M.  B.  Co.  T.  MeCldlana.  25  HI.  140; 
WaJdrmi  v.  BgiuMtaer  A8.  B.Oa.8  Barb.  SSO; 
EaTuni  Paeifle  S.  Oo.  t.  Mtnetr,  16  Kan.  573; 
Gorman  t.  Pae.  B.  Oa.  20  Mo.  411;  T/iorpe  v. 
ButloTid  <&  B.  B.  Go.  27  Vt.  140;  PeopU  v. 
4rui".  10  Cent.  Rep.  437, 107  N.  T.  598. 

Mr.  Jumet  FI«ld  delivered  the  opinion  of 
th«  court: 

A.  Statute  of  Alabama  which  took  effect  on 
the  first  of  June,  1887,  "forthe  protaction  of 
the  traveling  public  affalost  accidents  caused 
bv  color  blmdnesa  and  defective  vision,"  de- 
cbres  that  all  persona  afflicted  with  color 
blindness  and  loesof  visual  power  to  theeiient 
therein  defloed  are  "  disqualified  from  serving 
-on  railroad  lines  within  the  State  in  the  capacity 
vt  Iccomotive  engineer,  fireman,  train  con- 
ductor, brakeman,  station  agent,  awitchmac, 
flagman,  gate  tender,  or  signal  man,  01  In  any 
«(her  podUon  wliicli  reqnu-es  the  use  or  dla- 
criminatlon  of  form  or  color  signals,"  and 
makes  it  a  misdemeanor,  punislialMe  by  fine  of 
not  leaa  ttian  ten  nor  more  than  fift^  dollars  for 
«ach  offense,  for  a  person  to  serve  in  any  of  the 
capacities  mentioned  without  having  obtained 
*  certificate  of  fitnesa  tor  hia  position  in  ac- 
cordance with  the  proviaiona  of  the  Act,  It 
provides  for  the  appointment  i^y  the  Governor 
of  a  Boitable  number  of  qualified  medical  men 
tfaroi^lxnit  Ibe  State  to  carry  the  law  into  effect 
and  for  the  esamination  by  tliem  of  persons 
to  be  employed  in  any  of  the  capacities  men- 
tioned; prescribes  rales  to  govern  the  action  of 
the  eiaminera,  and  allows  them  a  fee  of  three 
dollara  for  the  examination  of  each  person .  It 
declares  that  re-e laminations  sbali  be  made 
once  in  every  five  veara,  and  whenever  sickness 
«r  fever  or  accid^ts  calculated  to  affect  the 
▼imial  organa  hare  occtured  to  the  parties,  or  a 
majority  of  tbe  board  may  direct;  that  the  ex- 
aminatloos  and  re-ezamluatiODS  shall  be  made 
■t  the  expense  of  the  railroad  companies;  and 
that  it  shall  be  a  misdemeanor,  punishable  by 
»  fine,  of  not  less  than  fifty  nor  more  than  five 
hundred  dollars  for  each  offense,  for  any  such 
company  to  employ  a  peraon  in  any  of  the 
cap»citiea  mentioned,  who  does  not  possess  a 
certificate  of  fitness  therefor  from  tbeeiaminera 
Id  so  far  as  color  blindneaa  and  the  visual  organs 
ara  concerned. 

The  defendant,  the  Nashville,  Chattanooga 
A  St.  Loula  Bail  way  Company,  ia  a  corporation 
created  under  the  laws  of  Tennessee,  and  runs 
«qS]      Its  traioH  from  Nashville  in  that  State  to  various 
*  points  Ir,  other  States,  twentv-four  miles  of  its 

line  being  In  Alabama,  two  miles  in  Georgia, 
■eren  in  Kentucky,  and  464  in  Tennessee. 
18S  V.  S.  U.  S.  Book  82.  S 


On  the  second  of  August,  1887,  one  Jamea 
Hoore  was  employed  by  the  Comptor  at  a 
train  conductor  on  its  toad,  and  acted  ia  tbat 
capacity,  in  the  County  of  Jackson,  In  Ala- 
bama, without  having  obtained  a  o   ''*     " 


the  Slate  for  Jackson  County,  under  tlie  statute 
mentioned,  and  on  Ita  plea  of  not  coilty  wan 
convicted,  and  fined  fifty  dollara.  On  appeal 
to  the  supreme  court  of  the  State  the  judgment 
was  alBrmed,  and  to  review  it  the  case  is 
brought  on  error  to  this  court. 

It  was  contended  in  the  court  below,  among 
other  things,  that  the  Statute  of  Alabama  was 
repugnant^to  the  power  vested  in  Congress  to 
regulate  commerce  among  the  Stales,  and  that 
it  violated  the  caluse  of  tae  Fifth  AmendlneDt 


of  his  property  without  due  process  of  law. 
The  same  positions  are  urged  in  this  court,  with 
the  further  position  that  the  statute  is  In  con- 
flict with  the  clause  in  the  third  article  of  the 
Constitution,  which  provides  that  the  trial!  of 
all  crimes  shall  be  held  in  the  Slate  where  they 
were  committed. 

The  first  question  thus  presented  ia  covered 
by  the  dedsioa  of  this  court  rendered  at  the  last 
term  in  Smith  v.  Al<aama.  124  IT.  8.  465  [31: 
GOS].  Intbatcaaethelaw, adjudged tobevalid, 
requirod  as  a  condition  for  a  person  10  act  oa 
anengineeroFarailroadtrainlnthat  State,  that 
be  should  be  examined  as  10  his  qualifications 
by  a  board  appointed  for  that  purpose,  and 
licensed  if  satisfied  as  to  bis  qualifications,  and 
made  it  a  misdemeanor  for  anyone  to  act  as 
engloeerwlio  viololed  Ita  provisions.  The  Act 
now  under  consideration  only  roquirea  an 
eituminatlon  and  license  of  parties  to  be  em- 
ployed on  railroads  in  certain  specified  capac- 
ities, with  reference  to  one  particular  qualifica- 
tion, that  relating  to  his  visual  organs;  but  this  [BVI 
limitation  doea  not  affect  the  application  of  the 
decision.  If  the  Stale  could  lawfully  require 
an  examination  as  to  the  general  fltnees  of  a 
person  to  be  employed  on  a  rail  way.  It  could  of 
course  lawfully  require  an  examination  as  to 
his  fitness  in  some  one  particular.  Colorblind- 
ness la  a  defect  of  a  vital  character  in  railwav 
employ^  In  the  various  capacidee  mentioned. 
Ready  and  accurate  perception  by  them  of 
colors,  and  discrimination  between  tnem.  are  et- 
senlial  to  sitfeW  of  the  tr^ns,  and  of  course  of  the 


tached,  that  the  movement  of 
Their  starting,  their  slopping,  their  speed,  the 
condition  of  switches,  the  approach  of  other 
trains,  and  the  tracks  in  such  case  which  each 
should  lake,  aragoveroedby  them.  Defects  of 
vision  in  such  cases  on  the  part  of  anyone  em- 
ployed may  lead  to  fatal  results.  Color  blind- 
ness, by  whlcti  ia  meant  either  an  imperfect  per- 
ception of  colors,  or  an  inability  to  recognize 
them  at  all,  or  to  distinguish  between  colors,  or 
between  some  of  them.  Is  a  defect  much  more 
common  than  is  eeneralljr  supposed.  Uedical 
treatlsesof  recognized  merit  on  the  subject  nm- 
sent  as  the  result  of  extended  examinations  that 
a  fraction  over  4  percent  of  males  an  color 
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blind,  \niliioiiie  the  defect  1*  congenita],  wfth 
othsi  bnraghl  onbjoccupatioiu  In  which  thej 
lu*e  bean  aiig»ge<l,  or  bj  rlcioua  habiU  In  the 
DM  ot  Umon  or  food  In  which  they  have  In- 
dolgod.  It  pieMDOtB  ItseU  In  a  greftt  Tarietj  of 
f  mma,  botn  an  imperfect  perceptloa  of  colors  to 
ftbwdate  tnaldlitT  to  recogoize  them  u  all. 

Booh  bdng  the  proportion  of  malea  thna 
,  ■fleolad.  It  is  a  matter  of  the  gieateat  impor- 
tance to  ufB  railroad  tnuuportMtou  of  perBons 
utd  property  tlut  atrlct  examinatloD  be  made 
aa  to  tlie  eziMence  of  this  defect  in  peraoas  aeek- 
Ing  employment  on  railroads  In  any  of  the 
capacities  mentioned. 

It  is  conceded  that  the  power  of  Congrea  to 
rerulate  interstate  commerce  is  plenary;  that, 
as  incident  to  it,  CoDgress  may  leKtslate  as  to 
the  qualiflcatlons,  duQes  and  llaraltiei  of  em- 
ploy ts  and  others  on  railway  trains  engaged  In 
tbat  commerce;  and  that  each  legidanon  will 
supersede  any  state  action  on  the  subject  But 
until  such  legislation  is  had.  It  is  clearly  within 


Indeed,  it  ia  a  principle  fully  reoonized  by  de- 
cisions (d  state  and  federal  courts,  uiat  wherever 
there  !•  any  business  in  which,  either  from  the 
prodocta  created  or  tbe  instrumental  lUe*  need, 
there  Is  danger  to  life  or  property.  It  Is  not  only 
within  the  power  of  the  BbUea.bnt  It  is  among 
their  plain  dudea,  to  make  provision  against 
acddenia  likely  to  follow  in  such  busioeu,  so 
that  the  danger*  attending  It  may  be  guarded 
against  so  far  aa  Is  practicable. 

InOnt'MT.  Atadama  O^  co\- ., ^ 

prevlons  decisions  where  it  liad  been  held  that 
it  was  competent  for  the  State  to  provide  re- 
dreet  for  wrongs  done  and  injuries  committed 
on  ita  dttzens  by  paMlee  engaged  In  the  busi- 
ness of  Interstate  commerce,  DOtwithstanding 
tbe  power  of  GoDgieas  over  tlioae  subject^  rerr 
pertinently  inquired:  "What  Is  there  to  lorbia 
tbe  State,  in  the  further  ezerdae  of  the  same 
Jurisdiction  to  ineecribe  the  pivcautJons  and 
safeguards  foreseen  to  be  necessary  and  proper 
to  prevent  tiy  anticipation  those  wrong*  and  In- 
juries wbidi,  after  they  have  been  InOk^ed,  It  ie 
admitted  the  State  has  power  to  redress  and 
punlsht  If  the  S(al«  has  power  to  securo  to 
passenger!  conveyed  by  common  carriers  in 

thrir  veh'-'- -' ■ -      " 

for  then 


th^  vehlolee  of  transportation  a  rleh  t  of  action 
for  the  recovery  of  damages  occaaoned  by  the 
negligence  of  the  carrier  tn  not  providing  Mfe 


and  ndtable  vehicles,  or  employte  of  sufScleot 
ikill  and  knowledge,  or  in  not  properly  con- 
ducting and  mananiigtheactoftranqKntadon, 
why  mj^  not  tbeBtate  also  impose,  on  behalf 
of  tbe  public,  aa  additional  means  of  preven- 
tion, puialtiea  for  the  nonobaervance  of  these 
piecautlonaf  Why  may  II  not  define  and  de- 
clare what  particular  things  ahaU  be  done  and 
observed  by  auch  a  carrier  in  order  to  Inanre 


can  be  made  to  theae  fnqulrles,  for  dea^  what 
the  State  may  punlab  or  afflmd  redrcM  tta, 
when  done.  It  nu(y  seek  by  proper  precautions 
u  advance  to  pcevent,  And  t&e  oonrt  In  that 
case  held  that  the  piovlalons  tn  the  Statute  of 
Alabama  wwe  not  anrlctiy  regulationa  of  Inter- 
staM  oommeroe,  but  parta  of  that  bodv  of  the 
local  law  which  governs  the  rdation  Detwem 


carriers  of  paasengera  and  merchandise  and  thn 
public  who  employ  them,  which  are  not  dls- 
placed  until  they  come  in  conflict  with  an  es> 

iireas  enactment  of  Congress  in  the  exerdse  of 
ts  power  over  commerce,  and  that  until  so  dis- 
placed thev  remain  as  the  law  Kovemingcat- 
liers  In  tne  disdiarge  of  their  obligations, 
whether  engaged  in  purely  internal  commerc« 
of  the  StaU,  or  In  commeroe  among  the  Biatea. 
The  same  observations  may  be  made  with  re- 
spect to  the  provisions  of  the  state  law  for  the 
eiarolnaliwi  of  partiea  to  be  emplcfyed  on  rail- 
ways with  respect  lo  their  powers  of  vision. 
Such  Ic^islatioD  Is  not  directed  against  com- 
merce, and  only  affecte  It  incidentally,  and 
therefore  cannot  be  called,  within  the  meaning 
of  tbe  Cooslitution,  a  regulation  of  commeraB. 
As  said  in  Bherlocli  T.  £ling,  K  V.  S.  98,  104 
[28:8191,  leidslation  l^y  a  Stale  of  that  char- 
acter, ''relating  to  the  ri^ts,  diuiea  and  liabil- 
ttiee  of  dtlaeu,  and  tmy  Indirectly  and  re- 
motely affecting  the  operations  of  conuneice,  la 
of  obluatory  force  upon  dtizena  within  its  ter- 
rltoriaijtirlsdlction,  whether  on  laikd  or  water. 


Statute  ol 
within  this  class. 

The  seoond  position  of  the  plaintiff  in  error, 
that  tbe  stale  statuU  is  repugnant  to  the  pro- 
vlrfon  of  article  8  of  the  Constitution,  which 
declare*  that  the  trial  of  sQ  crimes  shall  be  held 
in  the  State  where  they  have  been  committed, 
is  readily  disposed  of .  The  provision  has  refer- 
ence only  to  trials  In  the  feoeral  courta;  It  haa 
no  application  to  trials  In  the  aUte  courts. 

Aa  to  the  third  podtlon  of  the  plaintiff  In  enor, 
assuming  that  counsel  Intoided  to  rely  tipoiL 
the  Fourteenth  InsOMd  ot  tbe  Fifth  Amend- 
ment (as  the  latter  only  applies  a  limit  to  fed- 
eral authority,  not  restricting  the  powen  of  thn 
State),  we  do  not  think  It  tenable.  Barron  v. 
Bait.,  and  Liviimttut  v.  Moore,  83  U.  &  7  Pet, 
"*    ""[8^)79,761].    Requiring  railroad  com- 


roads  In  one  of  tiie  capacltiei  mentioned  Is  not 


JOHN  C.  BLACK,  Gomr.  of  Fenilona 


L  TUB  oonrt  will  not  tnterfere  br  mnndiMMN 

with  the  azeoutive  offloer*  ol  Um  Oorernintat  In 
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UniTKD  Btatbb  t.  Black. 


4MI 


tte  nrarain  of  tbttt  vMoary  otBelai  dudes. 


«oC  Jodc- 


S.  Bnt  whco  th^MtusetoMtlnno 
wtaa,  br  tpMial  Biatuto  or  otberwlM, 
MerU  an&laliiipoaedupoDtliem,llu — 
IM  vUo))   tiny  an  bouad  to  Mrtorm 
foTthar  ancMtoa.  tben,  U  ther  rafuta, «  n» 
nay  tolHued  to  oomiMl  tbem. 

1.  Wbam  tbe  OommlMloiiai  <. 

i«taMtc»atordMMe,but  adopledui  ii 
dm  of  te  l«w  Kdvana  to  tbe  relator  b7 : 
pandon  entlll«*to,  and  hli  deoWon  mi 
br  Ibe  BeorataiT  of  "     '  " 
riBhttoreTtewbtad 

4.  U  tte  Oominbi 

(turf  out  tba  deolilon  of  tho  BeoiMtrr  of  the  In- 
tailoT.  bto  «upertot  offlov,  he  may  b«  raqnlied  to 
•boir  aauaewhTafliandanHHitaouldootlnuo,'" 

tbe  naaon  tba^  lo  far "■ " — 

ofded.  thei*  is  a'  " — 
nwTlen. 

Argwd  Oet.  If, 

P  ERROR  to  tbo  Supreme  Court  of  (be 
Dktriot  of  ColQinblB,  to  review  jad^eata 
refuBing  a  mandamuM.    Affirmtd  in  9»\  and 
W3;  neerasdiDOBB. 
Tbe  facts  are  Mated  fn  the  opinion. 
Mr.  J.  O.  BIc«Iow,  for  plalntill  In  error. 
JVr.  Wm.  A.   Hkiu7,  JmM  .A((y-ffe7)., 
for  defendant  In  error. 

Mr.  JuUie»  Br^dler  dellTered  the  optnion 
of  the  ooDit: 

These  caacs  vera  argued  together,  but  It  will 
be  conveuieat  to  consider  them  separatal;,  in 
UiB  order  in  vrhlch  tbej  rtand  on  the  docket 

Ho.  681  waa  an  ap^catlon  by  Oscar  Dun- 
lap,  the  relator,  to  the  Supreme  Court  of  the 
DuBict  of  ColuTubla  for  a  writ  of  mandomfu 
to  be  directed  to  tbe  respondfflit.  Black,  aa 
CommlBdonar  of  Pensions,  commanding  him 
to  reissue  (o  (he  tidalor  bU  pension  ceittflcate 
for  t2e  per  month  from  June  0, 1866;  (SI. 25 
per  month  from  June  i,  1678;  fSO  per  montb 
from  Juae  4,  1874;  end  $73  per  month  from 
June  17,  1876,  first  deductng  ell  lama  paid 
releior  under  prerious  pensions. 

By  tbe  Act  of  Harcb  8,  1BT8  {Bev.  Stat. 
6  4698),  it  waa  prorided  that  a  penMon  of 


attendance  of  another  person;  and  a  pension  of 
(24  per  montb  to  those  who  liad  lost  one  hand 
and  (me  foot,  and  $16  per  month  lo  thoae  wbo 
bad  lost  dtker  one  hand  or  oos  foot:  and  other 
lesB  pendona  for  keser  injuries,  saj  increaae  of 
penMOD  to  commence  from  the  date  of  the 
Biamioing  snigeon'a  ceTtificat&  By  tbe  Act  of 
Jane  18, 1874  (Snpp.  Rev.  Stat.  p.  80),  It  waa 

Civided  that.  In  casee  of  blindness  or  loaa  of 
tb  banda  or  both  feet,  or  total  helplessness, 
reqniilag  tbe  r^ular  and  personal  aid  of  an- 
other pi>>r«D.  tbe  penalon  anonld  be  Increaaed 
from  «81.3t(  to  too  per  montb.  BrtbeActof 
Febmar;  28,  18T7  (Bupp.  Rer.  Stat.  383),  It 
waa  ptoTlded  that  those  wbo  bad  loat  oim  hand 
and  one  foot  abonld  be  enUtted  to  a  penaloo 
for  each  of  anch  dIsaUlities  at  the  rate  of  exist- 
ing Uwa,— whicli  made  Um  total  pension  $S6 


piled  for  the  benefit  of  tbU  law  i .. 

granted  to  Um.    I^  Um  Act  of  Jnne  16, 1 
188  U.  S. 


(Bupp.  Rey.  Btat  560),  it  was  enacted  tbat  all 
those  then  (at  the  date  of  tbe  Act)  receiving  a 

Snalon  of  $60  per  month  under  the  Act  of 
ine  18, 1874,  aaonJd  receive  $7S  per  month 
from  June  17, 1878. 

After  tbe  lift  Act  was  Msaed,  the  relator 
■ppUed  for  the  taicrease  allowed  bj  It  Tbe 
Commlaaloner  of  Penalona,  being  of  opinion 
that  he  did  not  come  within  ita  tvma,  refected 
the  ai^hcation,  bat  granted  him  a  certtflcate- 
for  a  pendon  of  |50  per  month  under  the  Act 
of  1874, 10  be  received  from  Hay  30, 1881,  tba 
date  of  hia  medical  szaminotloD.  Tliapetition 
for  mandamMt  sets  oot  the  decMon  of  the 
Commiasloner  in  full.  In  which  it  is  conceded 
that  tbo  relator  has  becocae  permanently  dis- 
abled. The  foIlowlDg  la  an  extract  from  the 
decision,  lo  wit: 

"  Was&ikqtoii,  D.  0.,  Oetoter  16, 1887. 

"  In  this  case  the  application  of  the  claimant 
for  renting  and  for  Increase  wHl  be  allowed  at 
$50  per  montb  from  Hay  SS,  1881,  the  date  of 
Uie  flnt  medical  examlnatioD  under  the  claim- 
ant's application  of  June  36, 1880.  TUs  nMa$ 
ia  allowed  under  the  Act  of  June  18, 1874,  it 
aoffldently  appuarlng  1^  the  evidence  in  this  r^j 
case  that  the  claimant  has  lost  both  a  hand  and  '' 
a  foot,  and  at  the  same  time  has  been  so  addi- 
tionally Injured  Id  the  head  as,  from  a  period 
inior  to  tbe  rerating  or  increaae  in  this  case,  to 
render  him  totally  and  permanently  helpless, 
requiring  from  thence  until  now  the  regular 
Denonalald  and  attendance  of  another  person. 
liie  reason  whv  tbe  claUnant'a  fating  is  not 
advanced  lo  $78  per  month  is  that  he  was  not, 
on  the  16th  of  June,  iseo  [the  dale  of  the  Act), 
receiving  penston  at  the  rate  of  $50  per  month, 
DOT  was  ne  entitled  to  receive  a  pension  of  $50 
per  month  at  that  dale,  tor  the  reason  that, 
while  the  degree  of  helplessness  which  has  been 
shown  waa  that  contemplated  by  tbe  Ian,  tbe 
claimant  himself  (neither  on  bis  own  motion 
nor  under  the  guidance  of  those  who  are  legally 
reqmnsible  for  his  actions  In  this  claim)  had 
not  m^e  B{>pllGation  to  be  rated  In  pursuance 
of  the  Act  in  June  18,  1874,  bat,  on  the  con- 
trary thereof,  had  asked  to  be  rated  and  had 
been  rated  at  $80  per  month,  under  the  Act  of 
FebruaiT  88,  1877."  Tbe  decLdon  proceeda  to 
diacusa  further  the  reasons  for  the  condudoo 
to  which  the  Ooromlssloner  bad  come. 

The  relator,  by  hU  counsel,  strenuously  con- 
tends tbat  the  conceaaion  made  by  the  Com- 
missioner with  regard  to  the  disability  of  the 
rel^or  showa  that  it  was  hia  clear  duty  to  bav* 
granted  a  certificate  for  the  larger  pension  of 
$73  per  montb.  The  following  passage  In  (he 
petiaoD  formandamw  above  ihe  poeltlaii  taken 
by  the  relator: 

"And  your  relator  farther  saya  tbat  tbe  re- 
spondent haa  thus  expressly  fomid  the  bcis  in 
yonr  relalor'a  case  to  be:  (1)  that  whfle  yonr 
relator  was  In  the  militarr  aervlce  ...  be 
Buatidned  such  wonnds  and  injurlea  as  reaoHed 


head:  (9)  that  your  Rdator  waa  t£ereby  rendered 
OMally  and  permanently  hdpleai,  teqnirlng 
from  (hence  tlU  now  the  nvnlar  aid  and  at- 
tendance of  another  pera(«;'and  (8)  that  yonr 
relator  applied  to  the  OommiKiooer  of  Fen- 
Blons  OD  June  M,  1880,  Ua  penaion  on  aoooont 
Uureof .  And  jonr  lelatnr  mgt  that  vjfim  thb 
MS 


SuPBEus  ComtT  OF  THB  ITritsd  Stitbs. 


Ocrr.  Tnv 


exist  1^  the  reapondent,  U  a  auestloD  of  law, 
and  that  It  does  not  lie  hi  ue  discretionarr 

Sjwer  of  tbe  Tespondent,  aa  Oommisslouer  of 
enrioDi,  to  deny  or  in  anr  nlse  abridge  hia 
ri^ta  with  respect  thereto. 
'  This  extract  abons  the  tbeoir  of  tbe  peti- 
tioner &nd  the  doctrine  which  he  invokea  in 
support  of  bis  application.  We  have  been 
more  full  in  statiDg  tbe  facta  of  the  case  in 
order  that  Um  legal  groonda  on  which  that  ap- 
plication is  based  may  clearly  appear.  The 
CBK  doea  not  require  an  ezlendea  discusdoa. 
The  qnesdocu  of  law  on  which  It  depends  have 
been  closed  by  repeated  dedalons  of  this  court. 
The  amenablUty  of  an  executive  officer  to 
tbe  writ  of  mandamut  to  compel  him  to  per- 
form a  duty  required  of  hini  by  law ''- 


i  by  C'/h'^  Jvttiet  Hareball  in  his  great 

on  la  (he  case  of  Marburv  «.  MadUon,  S 

n.  S.  1  Cranch,  187  [S:eO]:and  tberadicaldia- 


oplnion  la  Uie  case  of  Marbui 
if.  S.  1  Cranch,  187  [S!BO];anu  luciwjiuuuio- 
UnclioD  was  there  pointed  out  between  acta 
performed  by  auch  officers  la  the  exercise  of 
their  executive  functions,  which  the  Chief  Jus- 
tice calls  politick  acts,  end  those  of  a  mere 
minisrerial  character;  and  the  rule  was  distinct- 
ly laid  down  that  the  writ  will  not  be  Issued  in 
the  former  claisof  cases,  but  will  tw  Issued  in 
tbe  latter.  In  that  case,  President  Adama  had 
nominated,  and  tbe  Senate  had  confirmed, 
Marbury  as  a  Justice  of  the  Peace  of  the  Dis- 
trict of  Columbia!  and  a  commission  in  due 
form  was  ugned  by  the  President  appointing 
him  auch  Justice,  and  tbe  seal  of  tbe  United 
States  was  duly  afHxed  thereto  bv  the  Secre- 
tary of  State  hut  theconunisalon  had  not  been 
tiaoded  to  Marbury  when  the  offices  of  the 
Government  wtire  transferred  to  the  adminis- 
tratloa  of  President  JeBeison.  Hr.  Madison, 
the  new  Secretary  of  Stale,  refused  to  deliver 
the  commission,  and  a  mandamitt  wis  applied 
for  to  this  court  to  compel  him  to  do  so.  The 
court  held  that  the  qipointment  had  been 
made  and  completed,  and  that  Marbury  was 
entitled  to  his  commissioa  and  that  the  deliv- 
err  of  it  to  him  was  a  mere  ministerial  act, 
which  Involved  no  furtber  official  discretion 
\  on  tbe  part  of  the  Secretary,  and  could  be  en- 

II  forced  by  mandamat.     But  the  court  did  not 

/  Issue  the  writ,  becauseit  would  have  been  an 

[46]  ezerdse  of  original  Jurisdiction  which  it  did 
not  possess.  Whilst  this  opinion  will  always 
be  read  by  the  student  with  interest  and  profit. 
It  has  not  been  considered  as  Invested  with  ab- 
solute Judicial  authority  except  on  thequestlon 
of  tbe  origiDBl  Jurisdiction  oi  this  court    The 


decision  on  thU  point  has  made  It  necessa^ 

girtics  desiring  to  compel  an  officer  of^ 
ovemment  to  perform  ao  act,  in  wbicb  they 


are  interested,  to  resort  to  tbe  highest 
tbe  District  of  Columbia  tor  redress,  it  bos 
been  bold  In  numerous  cases,  and  was  held, 
after  special  discussion,  in  the  cases  of  SeTidall 
V.  United  Statu,  87  U.  S.  12  Pet.  G34  [B:  II811 ; 
and  UnHed  Stattt  v.  SeAvn.  102  U.  S.  878 
^;167],  that  the  former  Circuit  Court  of  the 
District,  and  the  present  Supreme  Court  of  the 
District,  respectively,  were  Invested  with  ple- 
nary Jurlsdictioaon  the  subject  On  this  point 
there  is  no  further  question. 


The  two  leading  ccscs  which  juthoritatlvelj 
show  when  the  iSupiiu.e  Co  iH  of  the  District 
may,  and  when  It  may  not,  grant  a  mandamus 
against  40  executive  officer,  are  the  above  cited 
case  of  EmdaU  v.  United  BtaU»,  on  the  rtla- 
tiott  t^^oka,  and  Dtcatur  V.  PaiUding,  80  U. 


and  dp  llttie  more  Ihan  illustrate  and  apply 
them.  In  the  former  case  the  mandamiit  was 
granted,  and  tbe  decision  was  affirmed  by  this 
court  Tbe  case  was,  sborUy.  this:  Stockton 
&  Stokes,  as  contracLora  for  canylng  the  mails, 
bad  certain  claims  against  the  Glove rnmeul  for 
extra  services,  which  they  Insisted  should  bo 
credited  in  their  accounts,  and  a  controveuy 
arose  between  them  and  the  Post  Office  De- 
partment on  the  subject  Congress  passed  an 
Act  for  their  relief,  by  which  the  Solicitor  of 
the  Treasury  was  aulborized  and  directed  to 
settle  and  adjust  thai  claims,  and  make  them 
such  allowaaces  as  upon  a  full  examination  of 
all  tbe  evidence  might  seem  to  be  equitable  and 
ri^t;  and  the  Postmastcr-Qeneral  was  directed 
to  credit  them  with  whatever  sums  the  Solicit- 
or should  decide  to  be  due  them.  The  Solicit- 
or, ^ter  due  Investigation,  made  his  report, 
and  staled  the  sums  due  to  Stockton  &  Stokes 
on  the  claims  mode  by  tbem;  but  the  Poetmas- 
ter-Oenerat,  Hr.  Kendall,  refused  to  give  them 
credit  as  directed  by  the  law.  This  the  court 
held  he  could  be  compelled  todob^mantiamus, 
because  U  was  simply  a  minlstcrul  duty  to  be 
performed,  and  not  an  official  act  requiring 
any  exercise  of  Judgment  or  discretion.  This 
court,  through  Mr.  Justice  Tbompson,  fold: 
"The  act  required  by  tbe  taw  to  be  done  by 
the  Postmaster' General  is  simpk  to  credit  the 
relators  with  the  full  amount  of  the  award  of 
tbe  tiolicitor.  This  is  a  precise,  definite  Act, 
ptuely  ministerial;  and  about  which  the  Poet- 
masier-General  had  no  discretion  whatever. 
Tbe  law  upon  its  face  shows  the  existence  of 
accounts  Ivetween  the  relators  and  the  Post  Of- 
fice Department.  No  money  was  required  to 
be  paid;  and  none  could  be  drawn  from  the 
Treasury  without  further  legislative  provision. 
If  this  credit  should  overbalance  the  debit 
standing  agalnat  the  relators.  But  this  was  a 
matter  with  which  the  Postmaster-General  had 
no  concern.  Ue  was  not  called  upon  to  fur- 
nish tbe  means  of  wying  such  balance.  If  any 
should  be  found.  He  was  simply  required  to 
give  the  credit  This  was  not  an  official  actln 
any  other  sense  than  being  a  transaction  in  the 
department  where  the  books  and  accounts  were 
kept;  and  was  an  official  act  in  the  same  sense 
that  an  entry  in  the  minutee  of  a  court,  pur- 
suant to  an  order  of  the  court,  is  an  official  act 
There  Is  no  room  for  the  exercise  of  any  dls- 
crefJoo,  official  or  otherwise;  all  tbatisahut  out 
by  the  direct  and  positive  command  of  the  Uw, 
and  the  act  required  to  be  done  fa.  In  enrj 
Just  sense,  a  mere  ministerial  act."  ' 
'  In  the  other  case,  Decatur  v.  i^ntAKrv*  fia 
mandamu*  was  refused  by  the  circuit  court, 
and  that  decision  was  also  affirmed  by  this 
court.  The  case  was  this:  onttaeSdof  Harch, 
1837,  Congress  passed  an  Act  glTlng  to  the 
widow  of  any  officer  who  had  <ued  In  tbe  na- 
val servIceapeusIoDequallobalf  of  Uimonth- 
Iv  pay  from  (he  time  of  his  death  nntU  her 
desth  or  roarriage.  On  the  aame  day  Congress 
US  D.& 
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pused  A  nsoluUOD  granting  K  pension  to  Mrs. 
Decatur,  widow  of  Steplien  I>ec&tur,  for  five 
years  commeDCing  June  80,  1S34,  and  the  ar- 
rearages of  the  bait  pay  of  a  pOBtcapUin  from 
Commodore  Decatur's  death  Lo  the  SOtb  of 
Jime,  1834.  Mrs.  Decatur  applied  for  and  le- 
cdved  her  pension  under  the  general  law,  with 
•  reserrattoQ  of  her  rights  under  the  resolution, 
claiming  the  pension  granted  by  that  aUo. 
[47]  The  Secretary  of  the  Nary,  acting  under  the 
Opinion  of  the  Attorney- wneral,  decided  that 
■he  could  not  have  ixith.  Thereupon  she  ap- 
plied for  a  Toandamtii  to  compel  the  Secretary 


Hk  court,  and  laid  down  the  law  in  terms  that 
have  never  been  departed  from.  We  can  only 
quote  a  aingle  passage  from  this  opinion.    The 

nhlnf  .TiHli<»  SBVH-  "Thn  diitv  reniilred  bv  the 


%ef 


if  Justice  ssya:  Tbe  duty  required  by  the 
nsolutlou  was  to  be  performed  by  him  [the 
Becietaiy  of  the  Navy]  as  tbe  head  of  one  of 
the  executive  departments  of  the  Qovemment, 
in  the  ordinuy  discharge  of  his  official  duties. 
In  generid,  such  duties,  whether  imposed  by 
Act  of  Congress  or  bv  resolution,  are  not  mere 
ministerial  duties.  The  head  of  an  executive 
department  of  the  Oovernment,  in  the  admin- 
t^atlon  of  tbe  various  and  Important  con- 
cerns of  bis  office,  is  continually  required  to 
eierdse  Judgment  and  discretion.  He  must 
exercise  his  judgment  In  ezpoundiDg  the  laws 
and  resolutions  of  CongresB,  under  which  be 
is  from  time  lo  time  required  to  act.  If  he 
doubis  he  has  a  right  to  call  on  the  Attorney- 
General  to  assist  hmi  with  his  counsel;  and  it 
would  be  difficult  to  imagine  why  a  legal  ad- 
viser was  provided  by  law  for  thebesdsof  tbe 
departments,  as  well  as  for  the  President,  un- 
less tbeir  duties  were  regarded  as  executive,  in 
which  Judgment  and  discretion  were  to  be 
exercised. 

"If  a  suit  should  come  before  this  court, 
which  involved  theconstructionof  any  of  these 
laws,  the  court  certainly  would  ncrt  be  bound 
to  adopt  the  constructlou  given  by  the  head  of 
a  departmenL  And  If  they  suppoaed  his  de- 
dsion  to  be  wrong,  they  would,  of  course,  so 
pronounce  their  judgment  But  their  Judg- 
ment upon  the  construction  of  a  law  must  be 
gven  In  a  caae  In  which  tbev  bavA  furisdic- 
ra,  and  in  which  it  li  their  duty  to  interpret 
the  Act  of  Congress,  in  ordei  to  ascertain  tbe 
righta  of  tbe  putles  In  the  cause  before  tbun. 
The  court  could  not  entertain  an  appeal  from 
the  decidoD  of  one  of  tbe  Secretanea,  nor  re- 
vise his  Judgment  In  any  case  when  the  law 
authorized  Mm  to  exercise  discretion  or  Judg- 
ment Nor  can  it  by  martdamvi  act  direc^ 
upon  the  officer,  and  guide  and  control  his 
Judgment  or  discretion  in  the  matters  com- 
mitted lo  his  care,in  the  ordinary  discharge  of 
^8]  his  otBcial  duties.  Tbe  case  before  us  lllus- 
tratea  these  principles  and  shows  the  difference 
between  executive  and  ministerial  acts."  The 
Chief  Justice  then  goes  on  to  show  that  tbe  de- 
cision of  the  Secretary  of  the  Navy  in  tliat  case 
was  entirely  Aiecutive  and  official  in  Its  char- 
acter, and  that,  in  this  reepect,  the  case  differed 
entirely  from  that  of  Kendall  r.  /^oket. 

The  principle  of  law  deducible  from  these 
two  cases  is  not  difficult  to  enounce.  The 
eourt  will  not  interfere  by  mandamut  with  the 
executive  offlcen  of  the  Qovemment  in  the  ex- 
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excise  of  Ibeb  ordinary  official  dutlea,  even 
where  those  duties  require  an  interpretation  of 
the  law,  the  court  having  no  appellate  power 
for  that  purpose;  but  when  they  refuse  to  act 
in  a  case  at  all,  or  when,  b^  special  statute,  or 
otherwise,  a  mere  ministenal  duty  is  imposed 
upon  them,  that  is,  a  service  which  they  are 
bound  to  perform  without  further  question, 
then,  if  they  refuse,  a  tnandamia  may  m  issued 
to  compel  them. 

Judged  by  this  rule  the  present  case  presents 
no  dimcultv.  Tbe  Commissioner  of  Pensions 
did  not  refuse  to  act  or  decide.  He  did  act 
and  decide.  He  adopted  on  interpretation  of 
the  law  adverse  to  the  relator,  and  his  decision 
was  confirmed  by  the  Secreta^'  of  the  Interior, 
as  evidenced  by  his  signature  of  the  certificate. 
Whether  if  the  law  were  properly  before  oa  for 
consideration,  we  should  be  of  tbe  same  opin- 
ion, or  of  a  different  opinion,  is  of  no  coose- 
quentx  In  the  decision  of  this  case.  We  have 
QO  BppellHlA  power  over  the  Commissioner, 
and  no  right  to  review  bis  decision.  That  de- 
cision and  his  action  taken  thereon  were  made 
and  done  in  tbe  exercise  of  his  official  functions. 
They  were  by  no  means  merely  ministerial 

ThededsIonB  of  this  court,  which  have  been 
rendered  since  the  cases  referred  to,  corrobo- 
rate and  conf  rm  all  that  has  been  said.  The 
following  are  the  most  important,  to  wit: 
Brashear  v.  Maton,  47  D.  3.  6  How,  83  [13: 
867];   UniUd  SlaU*  v.   Gut/iHt,  68  U.   8.   17 


11;  daiiu* 
•  119:  631; 

fT.8.m 


rei.  MeBHde  v.  8c 
m-.  167];  ButteneortA  v.  Eoe,  113  U.  8.  60 
[38:  6B6]. 

In  tbe  two  last  cases  dted,  the  mandarau* 
was  granted;  and  they  were  cases  in  which  it 
was  held  that  a  mere  ministerial  duty  was  to 
be  performed  by  the  officer,  la  U.  B.  m  rd. 
XtBride  v.  Behwn,  tbe  question  related  to  a 
patent  for  land  clumed  by  a  preemplor.  AU 
tbe  proceedings  bad  been  gone  through,  the 
right  of  the  applicant  had  been  affirmed,  tbe 
patent  bad  been  made  out  in  the  Land  Office, 
rigned  by  the  President,  sealed  with  the  Land 
Office  seal,  countersigned  by  tbe  recorder  of 
the  Land  Office,  recorded  in  the  ptopf  r  book, 
and  transmitted  to  the  local  land  officers  for 
delivery;  but  delivery  was  refused  because  In- 
structions had  been  received  from  the  Com- 


longed  to  a  town  die.  The  court  held  that 
this  was  an  Inmfficient  plea;  that  the  title  had 
passed  to  theappllc&nt,  and  he  was  entitled  to 
his  patent,  subject  to  any  equity  which  other 
partiea  might  have  to  the  land,  or  toaproceed- 
mg  for  settiog  the  patent  aside;  and  uat  the 
duty  of  the  Oommissloaer,  or  Secretary  of  the 
Interior,  had  become  a  mere  mIniB:onal  duty 
to  deliver  the  instrument— oa  was  held  in  ifor- 
^ry  V.  Maditan,  in  njation  to  the  commission 


under  consideration. 

The  case  of  ButUnoorA  t.  flw  waa  very 
similar  in  principle  lo  that  of  ITmM  BtaUt  v. 
SeAttn.     The  Commissioner  of  Fatenti  had 


Bdprbmi  Cocbt  or  thk  [Thitsd  Btatm. 


OcrcTiBM, 


decided  In  faTor  of  the  right  of  one  GUI,  to 
qiplteknt  tor  •  Mtent  in  a  cue  of  Interferenoe, 
ud  adjndged  tBst  a  patent  ahould  ianw  to  hia 

___■ ""igiy.    An  appeal  waa  takm  to 

!  tbe  Intoior,  «bo  ravened  the 

_ie  Oomiidoner.    The  latter  theie- 

npoD,  and  tor  tbat  reaaon,  refused  to  iame  a 
pMent  It  waa  a  question  wheUier  an  appeal 
L17  to  the  SecntaiT  ot  tbe  Interior,  and  thia 
ooitrt  held  that  II  old  not,  tad  that  he  had  no 
tariadiotlon  In  the  matter.  The  ooort,  tbe»- 
fon,  bdd  Out  tbe  pMent  ought  to  be  faaued  In 
acooadaiuw  with  the  decUon  ot  the  Oommta- 
aloner,  and  that  the  men  Itsue  of  the  pfttent 
waa  a  mbliterisi  matter  tor  which  a  flMndo- 
fiHM  would  Ue.  Thto  case,  like  that  Of  JTiUled 
atatt$  T.  SikHrw,  fa  nnlike  the  pmenL  All 
deliberation  had  ceased;  the  right  ot  UtU,  the 
applicant,  was  adludged;  then  was  nothing  to 
be  done  but  to  deU'~  ~  '"  '"    — —  ■•^-  '-— 

mentarj  eridence 

mere  nunliterial  matter. 

W»  UUnJc  Aat  tht  mandamni  wo*  prvKrly 
refatd,  and  Oitivdgmmt  of  lAs  Suprma  (hurt 
tfHitDiitrittim^tMd. 

[N0.99S.] 
This  caae  fa  similar  In  all  eaaentlal  respects 
to  the  i^ecedlng,  and  the  decfalon  mutt  be  the 
same. 

[No.  988.] 

This  case  differs  malerlallT  from  numbers 
091  and  992.  Cbarles  a  Miller,  [he  relator, 
having  made  an  unsuccewful  application  to 
the  Commissioner  of  Pensions  for  an  Increase 
of  his  pension,  finally  appealed  to  tbe  Secretary 
ot  the  Inlerior,  and  in  hts  petition  for  vurada- 
nw*  says  as  follona,  to  wit: 

"That  the  Secrelary,  upon  a  personal,  care- 
ful Inspeaion  of  the  record  and  all  the  eri- 
dence died  Ibereio  in  hfacaae,  andonduecoo- 
■Ideration  thereof,  made  and  rendered  the 
following  offlcJsI  decision: 

1>BFA]tTlfBIIT  OF  THX  InTERIOB, 

•Washington,  D,  C,  February  18. 1885. 
•Hie  Oommlndoner  ot  Pensions: 

'Sir:  Herewith  are  returned  the  papers  In 
the  pensioif  claim,  certificate  No.  053S6  ot 
Charles  R.  Miller. 

lepa] 
s  Dei 

Instant,  and  it  waa  held  that  the 

greatly  disabled,  and  It  is  evident  from  the 

Spen  in  his  case  that  be  b  utterly  unable  to 
any  manual  labor,  and  he  fa  therefore  en- 
titled to  (SO  per  month  under  the  Act  ot 
March  8,  188S,  which  has  been  allowed  Um 
by  your  office. 

'Since  the  departmental  decWixi  above  re- 
ferred to,  the  papers  In  the  claim  have  been  care- 
fully reconaldensd  by  the  Department,  and  a 
personal  examiaatioo  of  the  pensianer  made, 
and  it  satiaf  aclorily  appears  that  be  fa  unaitle  to 
putonhlsshoeandatocklogon  thefootofbfa 
blured  leg,  for  the  leaaoo  that  the  nearest 
point  that  can  be  reached  by  hand  tnm  toot  fa 
twen^-three  Incfaee,  and  for  the  further  reason 
that  from  "nteroti*  ot  the  lower  vertebra  ot 
trdna,  producing  anehyUitii  of  the  spinal  col- 
US 


umu  and   deetructlon  of  some  of  Ow  qdnsd 
nerves,"  he  fa  unable  to  bend  hfa  1m<^ 

'After  a  caretnl  leriew  ot  all  the  facta  In 
Ihfa  cue,  the  Department  fa  oonalralned  to 
think  that  tha  peoaioner  oomei  mider  Uw  m 


ddon  ol  tike  6th  Instant,  fa  Oietdon  overruled 
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hfa  (dalm  in  his  faTor,  and  condnsfvely  estab- 
Ifahes  hfa  right  under  the  laws  to  be  rented  at 
925  per  month  from  June  <,  1868;  |91.9S  per 
month  from  June  A,  IBTS;  fSO  per  month  from 
June  4, 1674:  and  (73  per  month  from  June 
IT,  18T8.  and  to  be  paid  the  difference  monthly 
between  then  annu  and  what  has  been  allowed 
him;  and  all  that  remained  for  the  Commis- 
sioner of  Pensions  to  do  in  the  iBendses  waa 
the  simple  minislerial  du^  ot  aocordlnglj  car- 
rying the  said  final  ofBdal  decision  of  the  Sec- 
retary Into  execution." 

The  petition  goes  on  to  state  that  the  forms 
Commlssioeer  of  Pensions  refused  to  carry  out 
the  Secretary's  dedslDn  to  its  full  extent,  and 
that  the  present  Commlsaloner,  the  respondent, 
sijll  refuses.  If,  as  the  petition  suggieets,  the 
Commissioner  of  Pensions  refuses  to  carry  out 
the  decision  of  liis  superior  offlcer,  there  would 
seem  to  be  prima /afi«  ground  for  at  least  rail- 
ing upon  him  to  show  cause  why  a  mandantbi 
should  not  issue.  This  wax  all  that  the  peti- 
tioner osked  and  this  the  court  refused.  As  11 
general  rule,  when  s  superior  tribunal  hiia  ren- 
dered a  decision  binding  on  an  inferior,  it  be- 
comes the  ministerial  duty  of  (bo  latter  to  obey 
it  and  carry  it  out.  So  far  as  respects  the 
matter  declaed,  there  Is  no  discretion  or  cicr- 
cise  of  ludgment  left  This  is  (be  constant 
course  fn  courts  of  justice.  The  appellate 
court  will  not  hesitate  to  issue  a  mandamiu  to 
compel  obedience  to  its  decisions. 

The  appellate  tribunal  in  the  present  case  is 
theSecretary  of  the  Interior,  who  has  no  pow- 
er to  enforce  his  decisions  by  maniianuM,  or 
any  process  of  like  nature;  and  tliercfore  a  re- 
sort to  a  judicial  tribunal  would  seem  to  lo 
necessary,  in  order  to  nftonl  a  remedy  to  tin- 
party  injured  by  the  retusal  of  the  Commi^- 
moner  to  carry  out  his  dedsion.  But  It  is  sug- 
gested that  removal  of  the  contumacious  sub- 
ordinate from  office,  or  a  civil  snit  brought 
against  him  for  damages,  would  be  olTectuai 
remedies.  We  do  not  coni-ir  In  this  view.  ■  A 
suit  for  damages.  If  it  could  be  maintained, 
would  be  an  uncertain,  tedious  and  Ineffective 
remedy,  attended  with  many  contingencies  and 
burdened  with  onerous  expenses.  Removal 
from  office  would  be  atlll  more  nnsatisfactorf . 
It  would  depend  on  the  arbitrary  discretion  ot 
the  President,  or  other  appointing  pow^  and 
fa  not  such  a  remedy  as  a  dtizen  of  the  United 
StatM  fa  entitled  to  demand.  We  thinlc  that 
the  case  suggested  by  the  petition  fa  one  in 
which  it  would  be  proper  tor  the  court  to  in- 
terfere by  mandamtu.  Whether  tt  will  turn 
out  to  ttt  such  when  aill  the  drcumstancea  an 
known,  can  be  ascertained  by  a  rule  to  abow 
cause;  and  such  a  rule,  we  think,  ou^t  to 
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lenlB  nil]  bo  enUred  sepontdy  in  tbe 


THE    OODMTT   OP   LrVINGSTON,    IN 
THE   STATE   07   HIBSODRI,   Ptff.  in 


THB   FIRST   NATIONAL   BANK    OP 
PORTSMOUTH,  HEW  HAUF8HIRB. 

Om  &  a  Baportar^  Bd. !»]».) 


rl  AM  to  katboriN  tb«  oon* 

datloa  of  nUrMdoompaniwiD  that  ~'  ' 
ntuilM  owiiliiK  Mmiieatlng  nllra«di 
BtaUi,  the  eoMcdldated  oompuiT  to 
MUM  pTlTlI«gM  tmdar  Um  Umol  Hii 

tlon  was  entlUed  to  uixier  me 
t  tbe  tUne  Uie  oonoolldatloD 
the  prlvltese  of  •  tubeaTlp- 


uwaof  tlut 
took^Me,'- 
tloo&rtoal 

ttiere  mtf  •  p«r(eated  power  Id 

•(3lbe  to  the  Mook  of  tbe  HiMaurl  oompani 

theMwaealaaaii  ^Miag  i^Tltoce  to  Ibe 

VKB3  to  neeive  the  mbNTtptlon,  (hat  prlrllese 
II  all  n  br  the  mnaoUdatlon  to  Uie  eoMOlldatsd 
«oiiiimiit;  and  the  tMiiiu  of  the  bondi  to  tbe  oon- 
•olt&tea  oomMUjr  waa  utwfnL 

1.  Tbe  tMtute  and  the  vote  of  the  elMton,  taken 
tosetber.authortMtheaabaoHptloo  and  tbe  iMoe 
of  the  bODdc  and  no  formal  order  by  the  county 

4.  The  faoCof  tlielMDeitf  tbebondabytheooniu 
tr  eovti  under  tti  aeal.  with  the  raolta)*  oontaloed 
In  the  bonda.  and  tbe  other  tMti  of  tUa  oaae,  eaCon 
tbe  deontr  from  urglnff,  aa  asalnM  a  txyna  fat 
hotdtr  ot  (be  bonds  and  ooapODS.  the  exMonoa  of 
■ — '^  ■-  -*--  maklnc  of  (be  aub- 


toTEe' 


_L  TTnlted  Ststei  for  the  Western  District  of 
Hlnoari,  to  Mrlew  ■  jadgmeut  agaliut  tbe 
Coud^  of  IJTlDgiton,  npon  ita  bonds.    AJ- 


ror: 


(.  8.  Eldredga,  fordefendanl  in  ei- 


Mr.  Jvttiee  BlAtebford  delivered  the  opin- 
ion of  tbe  court: 
[103]  This  is  a  suit  comiDenced  on  the  4tb  of  Sep- 
tember, 1882,  by  tlie  Firet  Natiooal  Batik  of 
Portsmouth,  New  Hampshire,  against  tbe 
County  of  UviDgHton,  In  the  State  of  Missouri, 
to  lecover  the  amouot  of  812  coupons,  for  (20 


'    Mcb,  being  thirteen  conpon^  doe  from  July 
187S,to  Ji^  1, 1883,  both  inclusive,  on  each  one 
of  twenty-four  bonds  for  9500  each,  each  of  the 


"Fifletn-  Ttar  Bond. 
"Oouarr  or  hmsanojt,  StaU  cf  lUmemH: 
"UringHoa  Conn^  tiond  laaued  In  ttthalf  o 
USD.  S. 


the  mnnldpal  Township  of  ChUlicothe.  In- 
terett  eight  per  cent  per  annum,  pftykUe  oo 
the  fliHt  days  of  January  and  July.  Pifteeo 
yean.    No.  18. 

'"Enow  oil  men  by  tluae  presents,  that  tlie 
County  of  Livingston,  in  the  Slate  of  HiMouif 
■cknowledgea  Uaelf  indebted  aoA  tirmly  bound 
toOteSt.  Lool^  Council  BlufbA  Omaha  Bail- 
Toad  Companv  m  the  mun  of  five  hiudred  dtA- 
lin  (CSOO),  wbicb  nnn  the  said  County  heratnr 
nromlns  to  pay  to  the  ntd  St.  Lonls,  Oouniol 
Blufb  A  Omabft  Railroad  Company,  orhever, 
at  the  National  Bank  of  Commerce,  in  the  Cl^ 
of  Hew  ToA,  State  of  New  Tork,  on  tbe  fliM 


inleresl  hereto  attached.    Tliis  bond  bdng  i». 

sued  under  and  pnnoant  to  an  Older  of  theCoun- 

ty  Court  of  LiTingiton  Connty,  antboriied  by  a 

two  thirds  vote  of  tbe  people  of  CbilUcolhe 

mnnldpal  township. 

"In  leatlmony  whereof  the  taid  Coontr  of 

Livingston  baa  executed  this  bond  by 

tlie  preaidlDg  Justice  of  the  coun^  court 

of  Md  County,  under  an  order  of  said 

[l,  ■.]  conrL  signing  his  name  hereto,  ud  by 

the  clerk  of  mid  court,  under  the  order 

thereof,  atteetiugthe  same  and  aflOzlng 

thereto  the  seal  of  said  court. 

"This  done  at  the  City  of  Cblllicothe,  Coun- 

^of  Livingston  aforesaid,  this  lOch  day  of 
prll,  A.  D.  1871, 

G.  W.  BoDowKLL, 
"Pretiding  JuMtioitfOte  Oovnty  Oourt  of 

"UeJR^tbift  a>un(|r,  &aU  i^  Mimuri. 
"Atteat: 
"[Seal   of   the   Coun^  Court  of  Livingston 
County.] 

"W.  H.  Gaomt, 
"OleriQftht  Oountg  (hariof 
"l»vtng»ton  (hunty.  State  of  Miuoari." 
Attached  to  each  of  tbe  bonds  were  coupons 
for  the  Interest,  each,  except  as  to  number  and 
dale  when  due,  being  in  the  foilowlog  form: 
"CmLuooTHB,  LiviKaeTOH  Courtt,  Mo., 
"ISO.  January,  1,  1871. 

"The  Coun^  of  Livtagstoo  acknowledKee 
to  owe  the  sum  of  tweotv  dolUn  on  the  nrst 
day  of  July,  1871,  beip^  fntereet  on  bond  num- 
ber one  for  five  bundreo  dollars.    This  coupon 
payable  at  the  National  Bank  of  Commerce  In 
the  City  of  New  York,  State  of  New  York. 
"W.  H.  Gadht, 
"GlerkqftAe  Omnfy  Courtof 
"Livingtbm  Connty,  State  ^  JfiMovrt'," 
Buccesaive  coupons  for  each  Instalment  of 
Interest  were  attached  to  each  bond. 

The  petition  by  which  this  suit  was  com- 
menced alleged  that  the  defendant  made  and 
delivered  the  bonds  in  beltaU  of  the  municipal 
Township  of  ChiUicothei  that  the  bonds  were 
issued  under  and  pursuant  to  an  order  of  the 
County  Court  of  Livingston  County,  author- 
ized br  a  two  thirds  vote  of  tbe  people  of  that 
tonnsnip,  aa  is  recited  in  the  bonds,  and  in  aid 
of  the  Bl  Louis,  Council  Bluffs  A  Omaha 
R^lroad,  nnder  authority  of  an  Act  of  the 
LegiiOatnre  of  the  Btaie  of  MImmuI,  eatlded 
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"An  Act  to  TmcSltaie  the  Construction  of  Rail- 
roads In  the  Slate  of  Miasouii,"  approved 
March  38,  1868,  and  of  the  Gonatitutfon  of  the 
Blate  of  Hlisourii  that,  as  each  coupon  for  the 
semi-HiDUal  fntcrest  had,  prior  to  Julr  1, 1876, 
matured,  the  same  was  paid  by  the  omcera  of 
[105]  the  Coun^,  on  behalf  of  said  towDship,  with 
the  proceeds  of  a  tax  leried  and  collected  each 
year  br  the  County,  from  the  toxpaTsrs  of  the 
township,  for  Uiat  purpose;  tbat,  before  the 
coupons  sued  on  became  due  and  payable,  the 
bonds  and  coupons  were  sold  to,  and  for  value 
became  the  property  of,  the  plaiotiff,  whicli 
had  ever  since  bceo  the  legal  holder,  owner, 
and  bearer  thereof;  and  that  the  defendant,  on 
and  after  July  1,  1876.  had  refused  to  pay  aoj 
of  the  coupons  Uien  or  sinpe  becoming  due,  or 
to  levy  any  tax  for  their  payment. 

The  provistooB  of  the  Act  of  March  38, 1868, 
In  regard  to  the  iaauioK  of  bonds,  in  tlte  name 
of  ■  county.  In  behalf  of  a  municipal  town- 
sblp,  therein,  which  apply  to  the  present  case, 
are  as  follows  (IWacmetBlBtuies  of  Missouri 
of  1870,  818): 

"Sec.  Bl.  Wbenevertwenty-flvepersons.taz- 
pavers  and  reddenta  In  any  municipal  town- 
ship, tor  election  purposes,  fn  any  county  in 
this  State,  shall  petition  the  county  court  of 
such  county,  setting  forth  Ibeir  desire,  as  a 
township,  to  subscribe  to  the  capital  stock  of 
any  railroad  company  in  this  State,  buildingor 
proposing  to  build  a  railroad  into,  through  or 
near  such  township,  and  gtaling  the  amount  of 
such  subsariptloii,  and  the  terms  and  con- 
dldons  on  which  they  desire  such  subscription 
■faall  be  made.  It  shall  be  the  duty  of  the 
coiuty  court,  as  soon  as  may  be  thereafter,  to 
order  an  election  (o  be  held  in  such  township 
to  determine  If  such  subscription  shall  be  made; 
which  election  shall  be  conducted  and  returns 
made  In  accordance  witli  the  hws  contiolUnx 
general  and  special  elections;  and  If  11  shall 
appear,  from  the  returns  of  such  election,  tbat 
not  leas  than  two  thirds  of  the  qualified  voters 
of  such  townshlpvotineat  such  election  are  in 
favor  of  such  subscription,  it  shall  be  theduty 
of  the  county  court  to  make  such  auljscription 
In  behalf  of  such  township,  according  to  the 
terms  and  conditions  thereof;  and  if  such  con- 
ditions provide  for  the  issue  of  bonds  in  pay- 
ment of  such  subscriotion,  the  county  court 
)  shall  Issue  such  bonds  in  the  name  of  the 

county,  with  coupons  for  Interest  attached; 
bat  the  rate  of  Intereel  shall  not  exceed  ten  per 
cent  per  annum ;  and  the  same  shall  be  deliv- 
ered to  the  railroad  company. 

"Sec.  B8.  Inorder  to  meet  the  payments  on 
[10<1  account  of  the  subscription  to  the  stock,  ac- 
cording to  its  terms,  or  to  pay  the  interest  and 
prindpu  on  any  bond  which  may  be  issued  on 
account  of  such  subscriptloa,  the  county  conrt 
•ban,  from  time  to  time,  levy  and  cause  to  be 
collected  In  the  same  manner  as  county  taxes, 
a  special  tax,  which  shall  be  levied  on  all  teal 
estate  lying  within  the  township  making  the 
subscription  in  accordance  with  the  valuation 
then  last  made  by  the  county  assessor  for  coun^ 
piu-poeea. 

"  Sec.  S8.  Hie  county  treasurer  shall  be  au- 
thorised and  required  to  receive  and  collect  of 
the  sheriff  of  the  ooun^  the  income  from  tbe 
tax  provided  In  the  prerions  section,  and  to 
mply  the  same  to  tbe  payment  of  the  stock 


subscription,  according  to  Its  terms,  or  to  tlw 

Eayments  of  Interest  and  principal  on  the 
onds,  should  any  be  issued  in  payment  of 
such  subscription^  he  shall  pay  all  interest  on 
such  bonds  out  of  any  money  In  tbe  tressuiT 
collected  for  this  purpose,  by  the  tax  so  levlea, 
as  tbe  same  bectimes  due,  and  also  the  bonds 
as  they  mature,  which  shall  be  canceled  by  the 
county  court;  and  this  service  shall  be  consid- 
ered a  part  of  his  duty  as  county  treasurer." 

The  answer  of  the  defendant  to  the  petition 
contains  a  general  denial,  and  also  sets  forth  that 
no  petition  was  ever  presented  to  the  County 
Court  of  Livingston  County  by  the  taxpayer* 
of  the  municipal  Township  oi'^  Cbillicotbe,  as 
required  by  the  Act  of  1868,  praying  for  the 
election  named  In  the  Act;  nor  did  tliat  court 
ever  order  any  election  to  be  held  in  the  town- 
ship, as  to  whether  it  would  sutiscribe  any 
amount  to  tbe  capitnl  stock  of  tbe  St.  Louis, 
Council  Bluffs  A  Omaha  Railroad  Company; 
nor  did  the  county  court  ever  order,  direct  or 
authorize  the  bonds  or  the  coupons  in  questioa 
to  be  issued;  nor  was  an^  election  ever  held  in 
the  township  to  determine  whether  it,  or  tbe 
voters  therein,  would  consent  to  any  subscrip- 
tion on  its  account  to  the  capital  stock  of  the 
said  railroad  company,  or  to  the  issuing  of  tbe 
bonds  and  coupons;  and  that  the  issumg  and 
delivery  of  them  were  without  aulborityof  the 
county  court,  and  in  riolation  of  tbe  Constitu- 
tion and  laws  of  Missouri.  The  answer  also 
denied  that  the  plaintiff  was  the  owner  and 
holder  In  good  faith,  and  for  value,  of  tbe 
bonds  and  coupons  in  question.  flOTI 

Tbe  plaintiff  put  in  a  replication  to  the  an- 
swer, denying  each  and  every  allegation  of  new 
matter  therein  contained. 

Tbe  cause  was  in  due  form  heard  1^  the 
court  without  the  intervention  of  a  Jury,  and 
It  made  a  finding  of  facts  and  of  conclusIonB 
of  law  in  favDr  of  the  plidntiS,  upon  which  a 

Jjdgment  for  it  was  rendered,  on  the  6th  of 
anuary,  1885,  for  $8,476.60,  with  costs, 
against  the. County  of  Uvlneston,  "to  be  col- 
lected, if  necesSBrr,  by  matiaamtu  against  the 
County  Court  of  s^d  County,  commanding  it 
to  levy  and  collect  from  CbiUlcothe  mnoic^al 
Township,  In  said  County,  a  special  tax  ac- 
cording to  law  for  tbe  payment  of  said  Judg- 
ment, interest  and  coats,  and  to  pay  the  same. 
To  review  this  iudgmenl  the  defendant  has 
brought  a  writ  of  error. 

Tbe  facts  found  by  tbe  circuit  court,  other 
than  those  wliich  are  merely  formal,  are  as 
follows:  The  defendant  Issued  twenty-four 
bonds,  on  the  10th  of  April,  1671,  numbered 
consecutively  from  1  to  24  IncIoslTe,  signed  by 
the  presiding  Justice  of  the  coim^  court,  U- 
te^ed  by  the  clerk,  and  with  tbe  smI  thereof, 
each  In  the  form  before  set  forth,  and  with 
coupons  In  the  form  before  given.  Tht  plaint- 
iff, in  April,  1871,  bougtit  alt  of  the  bonds 
and  tbe  coupons  thereto  attached  and  not  then 
matured.  In  the  open  market,  for  cash,  and 
without  notice  of  any  defect  or  infirmity  there- 
in or  in  the  action  of  the  county  court  In  Is- 
Bulnr  the  same,  and  has  ever  since  been  snd 
still  IB  the  holder  of  the  bonds  and  the  onpslO 
coupons  thereon,  and,  at  tbe  time  of  tbe  iosti- 
-  of   tills  suit,  was  the  holder  of  the 
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and  filed  in  the  office  ol  the  ^ecreluy  of 

of  the  Stale  of  HlMOuri  on  tlie  14th  of  Julj, 
1S68,  a  corpontioo  was  created  by  the  nKine  of 
tbe  flt  Louis,  Cbillicothe  A  Omaha  Railroad 
Compani'.  Tbe  articles  declared  that  tbe  ob- 
ject of  the  aBEodatlon  was  to  coDStnict,  main- 
tain and  operate  a  railroad  for  pobllc  use  In  ttie 
conveyance  of  persons  and  property,  from  tbe 
CI9  of  Cbillicothe,  In  the  Couoty  of  Living- 
ston uid  Stale  of  Hissourl,  to  such  point  on 
tbe  iKnmdary  line  between  Missouri  and  Iowa 
rios]  ■*  should  be  deemed,  after  actual  survey,  "  to 
b«  on  tbe  moat  direct  and  feasible  route  for  con 
atructlng,  msint^ning  and  operating  a  railroad 
between  tiie  said  City  of  Cnilllcothe  and  the 
City  of  Omaha  in  the  State  of  Nebraska;"  that 
the  length  of  the  railroad  should  be  about 
nine^  miles,  and  it  should  be  made  Into  or 
through  the  Counties  of  Livingston,  Daviess  and 
Qentry,  and  into  or  through  one  or  more  of  ttie 
CouDiies  of  Nodoway,  Harrison  and  Worth. 
The  articles  also  declared  that  the  association 
was  "orKBDizecl  under  and  subject  to  tbe  laws 
of  the  9tBt«  of  Missouri  contained  in  cbapiers 
siity-two  and  aixiy-tbree  of  title  ZXIV  of  the 
General  Statutes  of  Missouri  of  1865,  ~ 


General  Statutes  of  Missouri  of  186C, 
S26-8U. 

At  a  meeting  of  uie  stockholdeis  of  the  St. 
Louis,  ChiUicolhe  &  Omaba  Railroad  Com- 
pany, held  on  the  4tb  of  June,  18fl9.  Its  name 
was  changed,  by  tbeirvote,  to  that  of  the  Chll- 
licoihe  &  Omaba  Railroad  Company,  and  evi- 
dence thereof  was  filed  in  tbe  office  of  the 
Becretaty  of  Slate  of  the  State  of  Hlssoari  on 
tbe  SOth  of  June,  1860. 

On  the  Sd  of  Utnr,  ISTO.apeUtion  gignedby 
more  than  twenh'-flTe  taxpayers  and  residents 
of  Uie  munidpsl  Township  of  Cbillicothe  was 
filed  in  the  Conn^  Court  of  Liviogstou 
Countv,  setting  ftotta  that  the  pelitionem,  as  a 
township,  desired  to  subscribe  |1G,000  to  the 
capitU  stock  of  tbe  Chfllcotbc  &  Omaha  Rall- 
n»d  Company,  snbject  to  the  following  con- 
diUoDt:  ''  1.  Pt^nnsnt  of  said  subacriptlon  to 
be  made  in  bonds  of  Uvineston  County  (issued 
in  accordance  with  tbe  &w  reguIaUng  sub- 
acriptloDS  by  municipal  townabipa  10  inroad 
companies),  at  par;  said  bonds  to  be  payable 
fifteen  yesra  from  the  first  day  of  July,  1870. 
«nd  bearing  interest  at  tbe  rate  of  eight  per 
cent  per  annuiL  payable  semi-annually.  8. 
Tbe  bonds  to  be  Isaned  to  mM  company  when 
ft  shall  have  contlnnntMly  graded  Its  roadbed 
on  or  otu  Ha  preMnt  located  survey  from  the 
atf  of  Chinicothe  to  tbe  western  boundary  of 
Livingston  County."  The  county  coun,  on 
tbe  Sd  of  Hav,  18TI),  made  an  order  reciting 
the  contents  of  tbe  petition,  and  directing  that 
an  electioD  be  held  at  tbe  usual  place  of  voting 
in  the  township,  Cbillicothe  election  diBtrtct, 
[lOA]  on  tbe  37tb  of  Hay  1870,  to  determine  if  such 
subscription  should  be  made.    Tbe  order  pre- 

"""^  ...  ...  j^ 
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Hay,  I8T0,  the  county  court  made  an  order 
that  the  ouestiou  to  be  voted  upon  at  the  elec- 
tion ao  to  be  held  should  be  whether  tbe  town- 
■hip  should  subscribe  |19,000  to  tbe  capital 
stock  of  the  said  railroad  company,  upon  the 
128  U.  8. 


same  condltlona  as  before  mentioned,  the  bal- 
lots  to  be  in  Ilka  form. 

The  election  was  held  on  the  27th  of  May, 
1870.  On  the  SOth  of  Hay,  1870,  the  votn 
cast  were  duly  canvassed,  and  an  abstract 
thereof  was  made  and  entered  of  record  in  tb» 
county  court,  signed  by  the  president  of  that 
court  and  a  justice  of  ttie  peace,  and  attested 
by  the  signature  of  the  county  clerk,  showing 
that  320  votes  had  been  cast  for,  andfifty  vote* 
against,  tbe  subscription  of  fia,000  to  tha 
capital  stock  of  said  company. 

On  the  S8d  of  September,  1870,  tbere  weT» 
filed  in  the  office  of  the  Secretary  of  State  of 
the  State  of  Iowa  articles  of  assocution,  in  con- 
formity to  chapter  S3  of  title  10  and  other  law* 
of  Iowa,  of  the  Revision  of  1860,  incorporal- 
ieg  the  St.  Looia,  Coundl  BlufCs  A  Omaha 
Railroad  Company  in  Iowa,  to  coiutruct  and 
operate  a  railroad.  The  artlclea  contained  the 
following  clanse:  "The  main  line  of  s^d  raO* 
road  shall  extend  from  and  from  within  th« 
Citv  of  Council  BloOs,  in  the  State  of  lows, 
and  from  such  other  point  adjacent  to  the  eaBt> 
em  lerminiu  of  the  Union  Pacific  Railroad,  oB 
the  bimka  of  the  MInouri  River,  as  the  bcisrd 
of  directors  may  hereafter  destgnale;  thence  ia 
a  southwesterly  direction  to  the  state  line  be- 
tween tbe  States  of  Iowa  and  DDssonri,  at  ik 
point  where  tbe  ChlHlcoIhe  A  Omaha  Railroad 
shall  reach  said  state  line,  and,  in  the  event  of 
tbe  consolidation  of  this  company  and  corpo- 
raUon  with  the  said ChlUlcotbe  A  OnubaRafl- 
road  Company,  a  company  Incorporated  under 
the  general  laws  of  the  State  of  Missouri,  tben, 
in  connection  with  the  last  mentioned  railroad, 
to  form  k  continuous  line  of  railroad  from  the 
City  of  Omaha,  in  Ibe  State  of  Nebraska,  and 
tbe  City  of  Council  BluSa,  In  the  State  of 
Iowa,  to  the  City  of  St  Louis,  In  tbe  Stale  of 
Missouri;  and  the  board  of  directors  of  tbe  cor- 
poration hereby  created  shall  have  the  power 
at  any  lime,  when  the  same  can  be  lawfully 
done,  to  consolidate  this  corporatioo  with  the 
ChiUicothe  &  Omaha  Railroad,  in  Missouri, 
aCoreaald,  and  this  coloration  shall  have,  hold, 
and  by  its  board  of  mrectors  exercise,  all  the 
powers,  rights,  privileges  and  franchises 
granted  and  conferred  by  the  laws  of  the  State 
of  Iowa,  Revision  of  A.  S.  I860,  and  of  all 
laws  amendatory  thereof  and  aapplemenial 
thereto."  These  articles  had.  on  Ow  18th  of 
September.  1880,  been  Bled  foi  record  In  th» 
office  of  tbe  Recorder  of  FotUmtomle  Coiwty, 
in  the  State  of  Iowa.  4 

At  a  meeting  of  the  slockholden  of  the  Chil< 
licothe  &  Omaha  Railroad  Company,  held  oa 
the  20th  of  September,  1870,  "all  the  stock  of 


mousiy.  directing  the  board  of  directors  of  the 
companv  to  ^«ct  a  consolidation  of  It  with  the 
St.  tonis.  Council  Bluffs  &  Omaba  Railroad 
Company,  of  the  State  of  Iowa.  Artii:1ea  of 
consolidation  were,  on  the  same  day,  entered 
Into  between  the  two  corporations,  consolidat- 
ing the  two  into  one,  "for  the  purpose  of  con- 
structing, owning,  malnlainlns,  using  and  op- 
erating a  continuous  line  of  idlroad  from  tbn 
City  of  Omaha,  In  Nebraska,  and  the  City  of 
Council  BlufTg,  lo  Iowa,  to  the  Oity  of  Cbilli- 
cothe, in  Missouri,  under  the  name  of  tlM  St. 
Louis,  Council  Bluffs  A  Omaha  R^tooad  Omn- 
Ml 
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.     tad  by  tbs  pndd«Dt 

Omahft  Bmroid  Oomniir,  on  behalf  of  thai 
comp«D7,  aiid«r  a  naolatioii  of  Its  board  of  di- 
recton  to  tlut  efbct,  which  vu  apprOTed  bj 
more  Uua  tbtee  fonnhs  of  all  the  itock  in  the 
Gompanj.  The  ■itfcle*  of  conaolldatloa  and 
the  prooeedinn  thereon  on  the  part  of  the  Cbil- 
UcoUie  &  Onwu  Railroad  Companr  were  filed 
la  the  office  of  the  Secretary  of  BtaU  of  the 
State  of  Ulosonil  on  the  7tb  of  October,  1870; 
and  the  aania  artlclea  of  ooDKolidalioD  and  the 
proceedings  of  the  meetlnKof  stocbholdera  of 


e  of  the  Sectetaij  of  State  of  the  State  of 
Iowa,  OD  the  IMb  of  December,  1870. 

Id  the  jear  18T1  a  railroad  was  conHtrnded 
rill]  by  the  corporation  actlni  nnder  ihe  name  of 
the  St.  Loula,  Cotmcll  Btuffs  &  Omaha  Rail- 
road Company,  from  the  City  of  Chltlicothe, 
In  LidngstoD  ConnW,  MlEBOuri,  upon  and  over 
the  line  set  forth  ana  described  In  the  articlea 
of  aitoclatioD  Died  In  the  offlce  of  the  Becre- 
tan  of  State  of  the  State  of  Hlnonrl  on  the 
Uth  of  July,  1B68,  to  a  point  on  the  boundai7 
lloe  between  the  States  of  Hiasonri  and  Iowa, 
and  has  been  continued  thence  to  the  City  of 
Omaha,  Nebraska,  and  has  ever  doce  been  op- 
erated on  that  line. 

The  County  of  Livingston  paid  all  the  Inter- 
-- ' Ti  the  twenty-four  bonds  aa  they 


taxes  levied  in  eacb  year  upon  the  taxable  prop- 
erly of  Chillicothe  Township  in  that  County. 
On  the  aist  of  Febniary,  1877,  the  County  ! 
Court  of  Livingston  County  entered  an  order 
on  its  records,  as  follows:  "  WAeraai,  by  a  de- 
cision of  tlje  Supreme  Court  of  the  United 
States  in  a  case  wherein  Bates  County,  of  this 
State,  was  a  party,  it  was  held  that  all  town- 
ahlp  bonds  issued  under  and  by  virtue  of  an 
Act  of  the  Stale  of  Missouri  entitled  'An  Act 
to  Facilitate  the  Coastructlon  of  Railtoada  in 
the  State  of  Mlgsouri,'  approved  March  38, 
1868.  ore  null  and  void,  otviog  to  the  uncoD- 
atitutiooality  of  said  Act,  wbicb  decision,  as 
we  are  iDfornied,  has  since  been  reaffirmed  by 
the  United  Slatee  Circuit  Judge  Dillon;  and 
wftcr«M,  under  and  by  virtueof  said  Act  above 
recited,  the  County  of  Livingston,  for  the  use 
and  in  behalf  of  Ifae  municipal  Township  of 
Chillicothe.  did.  In  A.  D.  1870,  issue  and  de- 
liver imder  said  Act  above  recited,  lo  the  St. 
Louis,  Council  Bluffs  &  Omaba  Railroad 
Company,  a  series  of  bonds,  in  amount  twelve 
thousand  dollars,  lo  run  for  fifteen  years,  aod 
each  for  the  sumuf  flvehundreddolun:  Jfine, 
thereon.  It  appearing  that  all  of  said  bonds  are 
null  and  void.  It  is  hereby  ordered  that,  from 
and  after  this  date,  the  treasurer  of  the  countj 
be  commanded  and  directed  to  refuse  payment 


soever  hands  (hey  may  be  found,  or  by  whom- 
■oever  they  mav  be  i»esented,  until  otherwise 
directed  by  this  court  or  by  some  competent 
■opwlor  authority." 

The  conclusion  of  law  of  the  circuit  court 
opoD  the  foregoing  facto  was  In  these  words: 
"TJpon  conalderatlDn  of  the  foregoing  facto, 
which  onMltale  all  the  facta  and  evidence 


produced  In  the  cause,  the  court  finds  that  thi 
County  of  Livingston,  in  the  State  of  Uiaaoo- 
ri.  Is  Indebted  to  the  plaintiff,  the  Fiiit  Na- 
tional Bank  of  Portsmouth,  New  nampehire. 


by  reason  of  the  nonpayment  ^of  the  ooupoi 
described  in  the  pedtfon  and  the  facts  aion. 
said.  In  the  sum  oi  eigbt  thousand  four  hun- 


dred and  seventy-alz  dollars  and  six?  cento 
(18,476.80)." 

There  is  also  found  In  the  record  a  biD  of 
exceptions.  When  the  plaintiff  offered  In 
evidence  the  twenty-four  booda,  the  defendant 
objected,  on  the  ground  that  the  bonds  were 
void  CO  their  faces,  and  showed  no  authority 
for  their  issue.  The  court  overruled  the  ob- 
jection and  permitted  the  bonds  lo  be  read  in 
evidence,  to  which  rnling  the  defendant  ex- 
cepted. A  like  objeciioD  and  exception  were 
taken  by  the  defendant  to  the  reamng  in  evi- 
dence of  the  coupons  sued  on.  When  tbe 
plaintiff  offered  in  evidence  the  tax  levies  fcH' 
the  years  1873, 1878.  1874.  187B,  and  1878.  for 
the  purpose  of  showing  that  In  each  of  thoM 
yeota  tbe  Ootm?  Court  of  LivingMou  Oountj 
made  a  levy  upon  the  proper^  £  tbe  Town- 
ship of  ChiUicotlie,  of  taxes  for  tbe  payment 
of  the  lotereat  on  the  bonds  in  question,  tbe 
defendant  objected  to  Uie  evid^ce,  on  tbe 
ground  that  there  could  be  no  raiiflcatioD  of 
the  issuing  of  ttie  bonds,  if  the  issue  was  un- 
lawful The  objection  woa  ovemiled,  and  tbe 
defendant  excepted.  No  other  eiceptiona  ap- 
pear by  the  bQl  of  exceptions. 

Tbe  grounds  urged  for  reversing  the  JudiT' 
meut  are:  (1)  tbat  Uie  statutes  of  Missouri  dM 
not  authorize  the  coD>3lidalion  of  a  railroad 
company  oreaoiEed  uudtT  the  laws  of  Missou- 
ri with  a  railroad  company  organized  under 
the  laws  of  another  State;  &)  thatan  autboriij 
to  subscribe  to  stock  iu,  and  issue  bonds  to,  ttw 
Chilllcotbe  &  Omaha  Railroad  Company  waa 
not  an  authority  (o  subscribe  to  stock  in,  and 
Issue  bonds  to,  the  St.  Louis,  Council  Bluffs  Ss 
Omaha  Rallrcwi  Company:  and  (3)  that  it  does 
not  appear  by  the  face  of  the  bonds,  or  by  tbo 
findings  of  the  court,  that  the  county  court 
ordered  any  subscription  for  stock  in  either 
the  Chillicothe  &  Omaha  Railroad  Company 
or  the  SI.  Louis,  Council  Bluffs  &  Omaha 
Railroad  Company  lo  be  made,  or  that  any 
subscription  to  the  stock  of  either  of  Ihosecom- 
paniea  was  in  fact  made,  or  that  any  stock  of 
either  company  was  ever  issued  to  the  Gountj 
or  to  the  Township. 

(1)  As  tothe  auQiorityfor  consolidatioo:  It 
was  enacted  as  follows  by  tbe  Act  ot  the  Lw- 
islature  of  Missouri,  approved  March  3.  16(V, 
entitled  "An  Act  lo  Authorize  tbe  Consolida- 
tion of  Railroad  Companies  \a  this  State  with 
Companies  Owning  Connecting  Railroads  tn 
Adjoining  States"  (Laws  of  1869.  p.  76;  and  1 


organized  under  the  general  or  spetial  laws  of 
this  State,  whose  track  shall  at  the  line  of 
tbe  Stale  connect  with  the  track  of  the  railroad 
of  any  company  organized  under  the  generml 
or  special  laws  of  any  adjoining  Stale,  is  ben- 
'iyj  autlMTized  to  make  and  enter  Into  any 
agreement  with  such  conuectinc  company,  (or 
the  consolidation  of  the  Mock  of  the  mapeeUre 
companies  wboM  tracks  ihall  be  to  connected, 
making  one  conipan;  of  tbe  two,   wboae 
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Mock  iball  be  K>  conBolidated,  upon  nub 
temu  »nd  cooditioos  and  BtipolstloiiB,  oa 
■naj  be  mutuaUj  agreed  upon  between  them. 
In  accordance  wlUi  the  lava  of  the  ad^n- 
lag  State  In  which  the  road  la  located,  with 
whfdi  connectloo  la  thua  fOTTned."  Tbeatatnte 
then  went  on  to  enact  detaOa  In  regard  to  the 
conaoUdatlon.  The  fourth  leotloo  of  the  Act 
provided  aa  followB;  "Sea.  i,  Anjrach  oou- 
aoUdated  compan;  ahall  be  snl^eot  to  all  the 
UaUUdea,  aodboond  br  all  the  obUmtiona  ot 
tiie  oompanT  wlthld  Oaa  Stat^  whlcn  toaj  be 
thus  oonacUdated  with  one  In  (he  adjacent 
State,  aa  fnOr  aa  If  sacb  onudHdation  had  not 
taken  plane,  and  ahall  be  aublect  (o  the  Mine 
'dndee  and  obllgatlona  to  the  State,  and  be  en- 
tlUed  to  the  nine  buwhlaee  and  pdvOma 
under  the  lawa  <d  Oili  Stat^  as  if  the  cons^- 
datlotihadnoltaken^ace.^  Tlila  •tatnte  ^ 
piled  to  the  oonaoUdatlan  to  qneMlm  aUhongh 
oo  road  had  jet  been  ooutmctad. 
Itb  notooDlendedtliattheprotldoiuoCttdi 
9t  compiled  with  III  maUnx  the 
la  qoeillon.    The  oonaoUoated 


consolidation  fai 


qosBllon. 
was,  bj  the  statute,  to  be  entitled  to 

priTileKee  under  the  laws  of  the  Btale 

«f  Hisaouri  aa  u  the  consolidation  had  not 
teken  place.  This  can  onlj  mean  that  it  viae 
to  be  entitled  to  the  same  privfleges  nader  the 
laws  of  HisBouri  that  the  Missouri  corporation 
was  enUtled  to  under  the  laws  of  that  Btate  at 
the  time  the  cousoIidBtlon  took  place.  One 
■of  tboae  prtvllen  was  the  priTUege  of  a  sub- 
•cripUon  to  stock  by  the  Towjuhip  of  Ohllll- 

(3)  As  to  the  authoTiW  to  sabacribe  (o  atock 
in,  and  issue  bODda  to,  the  St.  Loola,  Oonncil 
BluSs  A  Omaha  Ballioad  Oompanr,  under  the 
Tole  of  the  people  of  the  towiublp  to  subscribe 
to  stock  in,  and  issue  ixinds  to,  the  Chtllicotbe 
A  Omaha  Railroad  Company.  The  case  of 
JTanAtnanT.  Bata  Counts,  Oi  U.  S,  669  [33: 
747],  decided  by  this  court  at  October  Term, 
1875,  is  relied  upon  by  the  plaintiff  in  error  aa 
a  decision  against  the  validity  of  the  bonds  la 
that  respect  It  arose  under  the  same  statute 
«f  ftlissouri,  of  March  2S,  1868.  The  boods 
were  issued  by  the  Oounty  of  Bates,  Iq  behalf 
■of  Mount  Pleasant  Township,  In  that  county, 
4o  the  Leiingion,  Lake  &  Gulf  Railroad  Com- 
pany, Id  January,  18T1.  The  taxpayers  of  the 
lownabip  had,  in  Hay,  1870,  at  an  electtan, 
voted  in  favor  of  a  subacriptlun  to  the  stock  of. 
«nd  Ihe  Issueof  bonds  to,  the  LexinKiou,Chilli- 
«othe  £  Gulf  Railroad  Company.  In  October, 
1870,  that  corporation  was  consolidated  with 
another  corporatioti,  under  the  name  of  the 
Lexington,  Lake  &  Gulf  Railroad  Company. 
Thereafter,  In  January,  1871,  the  couDty  court, 
in  punuance  only  of  Ibii  autborl^  confernxl 
by  such  vote,  snbscribed  the  spe(4ned  amonnt, 
in  behalf  of  the  township,  lo  the  coosolldated 
company,  and  Issoed  the  bonds  to  it  in  pay- 
ment of  the  subscription.  The  objection  was 
taken,  that  tbeqneetlonot  subscritnngto  stock 
In,  and  Issuing  bonds  to,  the  coasoIIdBted  com- 
pany was  never  submitted  to  avote  ot  the  peo- 
ple of  the  townstalpi  This  court  held  that  as 
M  the  time  of  the  consolidation,  no  subscrip- 
thw  to  slock  haid  been  made,  and  thus  DO  vested 
tight  had  accrued  to  the  company  named  in 
ithe  vote,  the  eittnctlon  of  that  company 
worked  *  revocatloa  Id  law  ot  the  aathorlty  to 
.  US  D.  S. 


subscribe  lo  stock  and  to  issue  bonds.  In  that 
case  It  appeared  by  the  face  of  the  bonds  that 
the  vole  oi  the  people  was  to  fubeofbe  to  the 
stock  of  the  Lexnigton,  Ohllllcothe  A  Quit 
Sallroad  Oompany,  and  that  that  cmnpan; 
nother  had  been  conaolidated  under  the 
of  the  Lexhigton,  Lake  A  Oolf  BallTa«d 
Oompanv.  This  court  held  that  tUi  recital  fai 
I  bonds  was  tnffldent  to  put  tha  holder  on 
[uliy,  and  that  (he  bonds  won  iDvalld.    The 

t  was  brought  by  a  holda  of  ooopons  at- 

tncihed  to  the  bonds,  uahurt  the  count;,  to  i» 
covtf  the  amount  01  the  ooupona. 

In  OamttgofSeoUandv.  TAamai,  IM  IT.  S. 
888  [U:n»],  at  October  l^nn,18n,  the  latt 
waa  tntm^it  on  ooupona  attached  to  bonds 
Issued  bj  the  County  of  Bcotiand.  In  tha  But« 
of  Htoourl.  on  iti  own  behalf,  lo  theHlMouri, 
Iowa  A  Nebraska  Railway  Company,  fOr  « 
■abscrlptlon  on  hdulf  of  the  coun^  to  the 
stoc^  en  that  ooiporatlon,  wnlch  waa  s  oorpo- 
ration  formed  by  the  consolidation,  in  Uarch, 
IBTO  (nndertbeabovementloned  Actof  Ibich, 
S,  18W).of  (ho  Alexandria  A  Nebrsaka  Oity 
Railroad  Gomrany,  of  Hlseouri  (formerly  the 
Alexandria  &  Bloomfleld  Rdlroad  Company), 
with  the  Iowa  Bontham  Railway  Company,  of 
Iowa.    It  was  claimed  that  the  power  to  sub. 


dria  &  Bloomfleld  Efallroad  Company,  before 
the  adoption  of  the  Slate  (}onatitutlon  of  I8SB, 
which  required  that  the  question  of  subscrfhlng 
to  slock  should  be  submitted  to  a  vote  of  Ihe 
QuaMed  votea  of  the  county.  No  vote  had 
been  taken  in  the  case.  It  was  conlehded  on 
behalf  of  the  plaintiff  that  the  oonaoUdated 
corporation  acquired,  bv  the  conaoUdation,  all 
the  privilegea  ot  the  Alexandria  ft  Nebraska 
City  Railroad  Company,  and,  among  others, 
the  privilege  of  recclvfCK  county  subecriptians 
to  Its  capital  stock.  This  court  held  that  the 
prohibition  of  the  Constitution  of  1865  only  ex- 
tended to  restraining  the  Legislature  from 
authorizing  in  the  future  municipal  subacrip- 
HoQS,  or  ud  to  privsto  corporation 


I,  without  a 


vote  of  the  people  of  (he  munidpality,  but  did 
<t  take  awayanyauthorityprevioualv  granted 
subscribe  to  stock  without  a  vote  of  the  pt 


pie.  It  also  held  that  the  simple  consolidation 
with  anoitier  company  did  not  extinguish  the 
power  of  the  county  to  subscribe,  or  the  priv- 
ilege of  the  compauy  to  receive  a  subscription. 
As  BUlliority  for  this  view  it  Qlad  the  case  of 
Slate  y.  Green  Oounty,  M  Mo.  MO. 

In  the  case  of  Cfuit!/  of  Seotland  v,  Thonui* 
the  power  to  consolidate  nas  ^vcn  in  186{l, 
after  the  original  Charter  ot  1857  was  granted, 
and  after  the  Constitution  of  I860  went  Into 
ctlecti  but  It  was  held  that  that  fact  did  not 
affect  the  power.  In  its  opinion,  the  court 
said,  p.  691  [3M],  that  the  railroad  authorized 
by  the  Charter  of  1857  "was  'a  railroad  from 
the  City  of  Alexandria,  In  the  County  of  Clark, 
In  the  direction  ol  BloomUeld,  in  the  Slate  of 
loira,  lo  such  point  on  the  northern  boundary 
line  of  the  Slate  of  Missouri  as  shall  be  agreed 
upon  by  said  company,  and  a  company  author 
ized  on  the  part  of  the  Btale  ot  Iowa,  to  con 
struct  a  railroad  lo  Intersect  the  road  authorized 
to  be  coDstrucled  by  the  provtsiona  of  tUa  Act, 
at  the  most  practicable  point  on  mid  state  line.* 
Bloomfleld  was  a  small  town  In  Iowa,  evident- 
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]y  not  inteoded  aa  the  flnsl  objectiTe  point  of 
the  proposed  Uoe,  which  is  onfv  required  to  be 
'in  the  directJon  of  Bloomfleld.  i.  connection 
with  B  coDtinuouB  rood  in  Iowa  was  the  de- 
clared object  of  the  road  proposed.  It  was  evi- 
denU^  the  purpose  to  bring  Alexandria,  a  port 
of  UiSBOurfon  the Misalasippi Biver, in conneo- 
titm  with  tbe  rich  region  of  Bouthem  and  west- 
ern Iowa,  b;  means  of  the  road  then  iKing 
chartered,  and  a  road  to  comiect  therewith, 
numing  into  the  Slate  of  Iowa.  This  purpose 
wfll  be  moat  eftectualiy  attained  b;  the  con- 
■trnctim  of  the  continuous  iiue  contemplated 
br  tbe  OtHuolldated  companies.  Tbe  general 
direction  of  tbe  road  is  not  changed.  It  does 
not  pMS  through  Bloomdeld,  it  is  true-,  but  it 
does  not  peas  il  by  so  far  as  to  be  a  Bubstantisl 
[117]  departure  from  the  route  originally  indicated. 
The  amending  Act,  therefore,  which  author- 
ized a  consolidation  with  the  Iowa  Southern 
Railway  Company,  and  IheiebT  constituted  the 
Hissoim,  Iowa  ^Nebraska  Railwaj  Company, 
was  in  perfect  accord  with  the  general  purpose 
of  the  original  charter  of  tbe  Alexandria  & 
BloomQ  eld  Railroad  Company ;  and,  if  tbe  other 
rights  and  priril^es  oi  the  latter  company 
p^sed  over  to  the  conaoUdaled  company,  we 
do  not  see  why  the  privilege  in  question  should 
not  do  K),  nor  why  tbe  power  given  to  the 
county  to  subscribe  to  tbe  stock  should  not 
continue  In  force". 

Tbe  court  dial higuiahed  the  case  from  that  of 
OxTtlunan  v.  BatM  County,  92  U.  S.  S66 
[28:747],  on  the  ground  that  in  that  case  the 
subscription  to  stock  was  made  by  tbe  county 
court  in  behalf  of  a  township,  and  that  the 
county  court  was  recorded  as  being;  tbe 
agent  of  tbe  township,  and  sa  having  ni 
cretioD  to  go  lieyond  the  precise  terms  of  the 
power  given  to  it,  to  subscribe  to  the  slock  of 
the  company  named  in  the  vote;  while  in  the 
case  of  SeoUand  Govnty  the  county  conrt  acted 
as  the  ropresentative  authority  of  tbe  county 
itself,  and  was  officially  Invested  with  all  the 
dlacretloD  necessary  to  be  exercised  under  tbe 
change  of  circumstances  brought  about  by  the 
eoQBolldalloD. 

The  court  furtbs  proceeded  to  say,  In  the 
Beotlaud  Oauntg  Gatt,  p.  693  [221]:  "If  we 
look  at  the  subject  In  a  broad  and  general  view, 
it  will  be  slill  more  manifest  ibat  the  power  in 

fluesUon  was  intended  to  exist,  notwitbstand- 
□g  the  consolidation.  The  project  of  the  rail- 
road promised  a  great  public  Improvement, 
conducive  to  the  iatereatsof  Alexandria  and  the 
counliea  through  which  It  nouid  pass.  Its 
Gonatructlon,  however,  would  greatly  depend 
upon  the  local  aid  and  encouragement  it  micht 
receive.    The  interests  of  its  proji   "  ' 


mutual.  The  power  of  the  adjacent  counties 
and  towns  to  subscribe  to  its  stock,  as  a  means 
of  securing  its  conslruction,  was  desired  not 
only  by  tbe  company,  but  1^  the  inhabitants. 
Whether  the  policy  was  a  wise  one  or  not  is  not 
now  the  question.  It  was  in  sccordnnce  with 
tbe  public  sentiment  of  that  period.  Tbe 
power  was  sought  at  the  hands  of  the  Legisla- 
[116]  ture,  and  was  ^veu.  It  was  relied  on  by  ihoee 
who  subscribed  their  private  funds  to  the  en- 
lerprlae.  It  was  Involved  in  tbe  general  scheme 
as  an  integral  part  of  It,  and  as  much  contrib- 
utory and  neceaavy  to  Ita  raccess  aa  the  pro- 


speclive  right  to  take  tnlla.  Why  it  ahoold  not 
atijl  attach  to  this  portion  of  tbe  road,  as  one  of 
the  rights  and  privileges  belonging  to  It,  inta 
whose  hands  soever  it  comes,  by  consolidation 
"■  otherwise,  it  is  difficult  to  see." 
The  conclusion  of  the  court  was  that  UiA 
power  of  tbe  Conuty  of  Scotland  to  anbaoibe, 
being  a  right  and  privilege  of  the  Alexandiia  d^ 
Nebraska  City  Railroad  Company,  pissed, 
with  its  other  rights  aodprivilen^es,  into  the  ttew 
cooditions  of  e^lenee  which  that  compaay  k»- 
Bumed  under   the  coasolidation,  and  this  sl- 


In  Town  of  Eatt  Linwln  v.  Davmport,  04  U. 

801  [24:822],  at  October  Term,  1IJ76.  whieh 
as  a  suit  on  coupons  attached  to  bonds  iesoeid 
by  a  town  in  nUnoia,  provision  had  tteen  made 
by  Statute,  prior  to  tbe  time  when  a  subscriptiaik 
was  made  by  that  town  to  the  stock  of  a  rail- 
toad  company,  ttial  the  company  might  consol- 
idaW  with  other  companies,  in  ord^  to  carry 
out  tbe  oUed  of  its  charter,  and  that  its  fraa- 
ehisea,  rieats,  suhscHptions  and  credits  might 
be  transferred,  and  auch  consolidation  was 
effected,  and  a  subsequent  transfer  by  the  con- 
solidated company  was  lawfully  made  to  a  new 
company  eogaged  in  constructing  a  connect- 
ing road,  thus  farming  a  coatlnuoos  Hoe,  tbe 
stockholders  in  tbe  former  companies  hccominic 
stockholders  in  tbe  new  company.  It  was  heiil 
that  a  delivery  by  the  town  lo  such  new  com- 
pany of  bonas  for  the  payment  of  tbe  original 
subscription,  and  a  receipt  of  a  certificate  of 
stock  m  tbe  new  company,  were  warranted  by 
law.  In  the  opinion  of  the  court  the  doctrinft 
of  the  case  of  Gounty  of  Scotland  t.  2^ma»,  94 
U.  B.  682  [24:219],  was  conSrmed.  and  the  dis- 
tinction drawn  in  that  case  Ijetween  it  and  the 
cose  of  HarAman  v.  Batet  County.  92  D.  8.  56» 
[23:747].  was  advened  to. 

In  Gmtnty  of  Bata  v.  Winttn,  97  U.  S.  88 
[24^38].  at  October  Term,  1877,  the  suit  wa» 
oronght  to  recover  the  amount  of  bonds  and 
coupons  issued  by  the  County  of  Bates,  in  th« 
State  of  Missouri,  In  behalf  of  Mount  Pleasant 
TowDsliip,  in  that  county.  The  bonds  were 
issued  in  January,  1871,  to  tbe  Lexington.  Lake 
&  Gulf  Railroad  Company,  a  corporalloa 
formed  by  tbe  consolidation  of  tbe  Leiington, 
Chillicotbe  &  Gulf  Railroad  Company  with 
another  corporation.  The  townahip  bad  voted, 
in  April.  1870,  in  favor  of  a  subscription  to  tba 
stock  of,  and  ibe  issue  of  bonds  to,  the  Lexing- 
ton, Chillicotbe  &  Gulf  Railroad  Company. 
No  subscription  to  tbe  stock  of  tl  at  company 
was  shown  to  have  been  made,  but  tha  aab- 
scription  was  made  on  the  books  of  tbe  new 
company  formed  by  the  consolidation.  Thla 
court  held  that  as,  in  fact,  no  subscription  had 
been  made  to  the  stock  of  tbe  Lexington,  Cbil- 
licothe  &  Qulf  Railroad  Company,  the  bonds 
were  votd,  under  the  ruling  in  itarAman  v, 
Bata  County,  because  the  popular  vote  gave 
authority  to  sub6cril>e  to  the  stock  of  one  com- 
pany, while  the  subecriptlon  was  made,  and  the 
bondswere  issued,  toadifferenicompanyi  and 
that  the  redtala  In  the  bonds  were  snch  that 
there  could  be  no  bona  fldt  holders  of  theoL 
The  bovda  recited,  on  Qmx  face,  that  the  vota 
had  been  on  tbe  propodUon  lo  subscribe  to  tha 
capital  stock  of  the  LexlDglon,  CbilUcottae  A 
Qulf  Railroad  Companj,  and  that  thato— 


uses. 


dbyGoogle 


LrvmaaTON  Coiiktt  v.  Bahk  of  PoBTSMOtmi. 


109-U8 


any  and  unotlier  company  bad  been  cdimoII- 
dated  IdIo  one  company,  under  tbe  name  of  the 
LexlDgton,  Lake  &  Qiuf  Railroad  Ck>mpaa;, 


whlcb  latter  company  tbe  bonds  nere,  on  uielr 
face,  iMued.  Thu  court  reversed  the  Jud^ent 
below,  whldibadbeeaiD  favor  of  the  p^sictlff, 
and  nrnaoded  the  case  for  a  new  trlaC 

In  Wiiion  t.  Saiamanea.  69  U.  B.  4» 
[S6'.880],  at  October  Term,  1878,  tbe  suit  was 
acainat  tha  Townahlp  of  ^lamancs,  in  Cher- 
OBce  GovDtj,  Kansaa,  to  recover  the  amount  of 
coupons  detached  from  bonds  Issued  bv  that 
township  to  the  Memphis,  Carlhage  &  Nortb- 
weatera  Balltoad  Ccmmnjr.  Tbe  bonds  were 
Issued  In  September,  1673,  in  purauaoce  of  an 
elecdoD  held  in  November,  1871,  at  which  it 
waa  voted  to  subscribe  to  stock  tn,  and  issue 
bonds  to,  tbe  Stale  Line,  Oswego  &  Bontbem 
Eansas  Kailroad  Companj.  AJl«r  the  vote 
was  liad,  Ibe  latter  company  was  consolidated 
wltb  another  railroad  company,  into  a  new 
corporation,  to  which  tbe  bondB  were  issued. 
The  aubscriptioD  waa  made  to  the  stock  of  the 
new  corporation,  and  no  other  vote  was  bad 
than  the  one  above  mentioned.  Tbe  case  came 
up  on  questions  certified,  one  of  which  was  as 
follows:  "Whether  or  not  It  is  a  defense  to 
tblsaction  hj^bonafide  bolder foryalue  of  tbe 
Interest  coupons  sued  on,  without  actual  notice, 
that  after  the  order  of  the  iKiard  of  county 
cammlssloneTB  tor  an  electiou,  and  after  a  fo- 
Torable  vote  by  a  three  fifths  majority  of  the 
qualified  electors  of  Balamanca  Township,  ao- 
:  cording  to  law,  to  snbacribe  stock  in  tbe  State 
Line,  Oswego  &  Southern  Eansas  Railroad 
Company,  payable  fn  negotiable  bonds,  to  aid 
in  tbe  construction  of  Ita  railroad,  the  subacrip- 
lionof  stock  and  the  Issueof  bonds  withoutany 
fnrtber  election  were  made  to  the  Hemphis, 
Carthage  A  Northweatem  Railroad  Company, 
with  which  said  priorcompany.  in  whose  favor 
the  vote  was  bad,  had  become  merged  and  con- 
eolidated  under  a  law  existing  at  the  time  of  said 
election,  to  form  a  contiDuous  line."  The 
Judgment  of  the  circuit  court  was  In  favor  of 
the  township;  but  ttilacourtrOTersed  the  t  ' 
ment,  and  anawered  tbe  above  question  b. 
segntlve,  outbeanthoriiyof  thecaseof  Chttntu 
cf  Seatland  v.  Thomat,  84  U.  8.  S83  [34:S1»]. 
The  court  said:  "The  power  of  Ibe  State  Line, 
Oswego  A  Southera  Kansas  Railroad  Company 
to  consolidate  with  other  oompanlea  ensled 
when  tbe  vote  for  subecriptionwaa  token  In  the 
township.  When  the  contoUdotlon  took  place, 
there  was  a  perfected  power  in  the  townuiip  to 
•nbacilbe  to  tbe  slock  of  that  company,  and 
there  was  also  an  exIsUng  privilege  In  the  com- 
Moy  to  receive  the  subscription.  That  priv- 
ilege, as  we  held  in  the  BtoUand  Oounty  tkm. 
pBMcd  by  the  consolidation  to  the  consolidated 
company  "  Tbe  court  distingutshed  the  case 
from  that  of  BarAman  v.  Batet  County,  92  U. 
8.  &e9[28:747], on  the  ground  that  thetownship 
trustee  and  tbe  township  clerk,  who  made  tbe 
•ubscripUon  and  issued  the  bonds  in  the  Sal- 
amanea  Townthip  Com,  acted  In  their  official 
capadty  aa  the  constituted  authoritiea  of  the 
township,  and  its  legal  representative-,  and 
as  men  agents,  andoccnpled  the  position  of  the 
county  court  in  tbe  BeoOand  County  Case. 
Is  MmaAa  ▼.  Hatard.  103  U.  S.  81  [36: 
at  October  Term,  1860,  theault  wasagalnsi 
Town  of  Uenaaba,  in  tbe  County  of  Winnebago 
UB  U.S. 


and  Slate  of  Wisconsin,  to  recovei  the  amount 
of  coupons  deincbed  frombondalasnedl^thBt 
'.own  to  the  Wisconsin  Central  Railroad  Com- 
pany, In  October,  1871.  It  had  been  voted  by 
the  town,  in  June,  1870,  to  Issue  bonds  to  the 
Portage,  Winnebago  a  Superior  Kailroad 
Company.  After  the  vote  waa  had,  and  In 
November,  IBTO,  the  Portage,  Winnebago  A 
Superior  Railroad  Company  waa  coneoUdaled 
with  another  company,  and  ita  name  waa 
changed,  In  February,  1871,  to  that  of  the 
Wisconsin  Central  Railroad  Company,  and  a 
further  consolidalion  took  place  with  a  com- 
pany in  which  the  bonds  were  aflerwaida 
Issued.  It  appeared  that,  before  tbe  aubacrip- 
tion  and  bonds  were  voted,  the  Portage,  Win- 
nebago &  Superior  Railroad  Company  waa  au- 
thorized by  statute  to  consolidate  with  other 
companiea  constructing  connecting  Uoea,  and 
that  the  consolidation  was  effected  in  pursuance 
of  the  statute.  Tbis  court  held  that,  under 
these  circumstances,  the  iasuing  of  the  bonds  (o 
tbe  consolidated  company  was  lawful. 

In  Harter  v.  Eemoehan.  103  U.  9.  563  [3«: 
411],  at  October  Term,  1880,  bonds  had  been 
voted  by  the  Township  of  Barter,  In  Clay 
County,  niinois,  as  a  donation  to  tbe  HUdou 
Southcnsiern  Railway  Company,  and  were  is- 
sued to  the  Bprinfrfleld  Alilinoia  Soutbeast- 
era  Railway  Company,  Ihe  latter  company 
having  been  formed  subsp-'iiently  to  the  vole, 
by  a  consolidalion  bl:t^^...  .  Ibe  former  com- 
pany and  another  company.  This  court  beld 
that  tbe  statutes  of  nbnols  existing  when  the 
vote  was  taken  autborized  the  consolidation, 
and  that  upon  such  cooaolldatloo,  tUu  new  com- 
pany succeeded  lo  all  the  rights,  frnnchisea.and 
powers  of  tbe  constituent  compstiies.  Tbe 
court  said,  p.  074:  "Tbe  power  in  the  town- 
ship to  moke  a  donation  to  aid  In  the  construc- 
tion of  the  lUinois  Southeastern  Railway  waa 
also  a  privilege  of  the  latter  corporation,  and 
Uiat  privilege,  upon  the  consolidation,  passed 
te  the  new  company.  Tbe  donation  was  voted 
before  tbe  conaolldation  look  effect,  and  ^nce 
the  oonsolldated  or  new  company  did  not  pro- 
poae  to  M;>ply  snch  donation  to  puiposea  mate- 
rially different  from  thoee  for  which  tbe  people 
voted  it  in  1868,  ita  right  to  receive  the  dona- 
don,  at  least  when  tbe  township  assented,  can- 
not be  doubted."  The  validity  of  the  bonds 
was  upheld. 

In  Nat  Buffalo  v.  Iro»  Oampang,  106  U.  B. 
78  [36: 1034],  at  October  Terc,  1^1  tbe  suit 
was  brought  on  bonds  and  coupons  usued  by 
the  Townahlp  of  New  Buffalo,  In  tbe  County  of 
Berrien  and  State  of  Hlcbigan.  Tbe  bonds 
hod  been  voted  bv  tbe  township  In  Hay,  1860, 
as  a  donation  in  lavur  of  tbe  Chicago  &  Hicb- 

rLake  Shore  Railroad  Company.  When 
bonds  were  voted,  there  was  in  force  a 
general  statute  under  wbich  any  railroad  com- 
pany of  Ihe  State,  forming  a  continuous  or 
connectedline  with  any  other  railroad  company 
In  or  out  of  the  State,  could  consolidate  with 
tbe  latter.  Tbe  stetute  provided  that  tbe  new 
corporation  should  possess  all  the  powers, 
rights  and  franchises  conferred  upon  Ila  con- 
stituent corporaliona,  and  tnat  Ibey  should  be 
deemed  to  be  transferred  to  aod  vested  in  it. 
After  the  vote  was  had,  the  compaov  to  which 
the  bonds  were  voted  was  consoliaated  with 
another  company,  into  a  new  corporation,  bav- 
ICG 
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le  of  tbe  Chicago  &  Hichif^  Lake 


ment  1>  Uut  Ute  bonos  were  delivered  to  Lbo 
coiuolIdkUd  oompany,  irlien  Qiaj  were  doI 
voted  to  that  compuij.  ^  Ve  concur  with  the 
court  bdow  In  hofding  U»t  the  aid  voted  ma>t 
be  deemed  to  hAve  been  ^ven  in  view  of  the 
tlien  ezistiDg  Katate,  antboridng  two  or  more 
ntUroad  companiea  fonning  a  contliinoiu  or 
connected  Hoe  to  coiuolldate  and  form  one  co^ 
poretion,  and  InveatiDg  the  conaoUdaied  com-' 
psny  with  the  powers,  rigbta,  proper^  and 
fnuchlacs  of  the  constituent  companiea.  JPu- 
gtTii  r.  Ptartam  Oo.  Bvpenimm,  86  TJ.  8.  19 
Wall.  941  m:  88];  Seettand  Oo.  t.  Thomat, 
and  Eatt  Lincoln  f.  Danmport,  M  B.  8.  889, 
801  [94;  919,  8991;  WOion  t.  BatamOnea,  99  U. 
S.  SU  [25:  S311;  Empire  v.  DarlingUm,  101 U. 
B.  87  [Mi  8^  3ima»ha  v.  Hazard,  102  U.  8. 
81  [96:  88];  Barter  t.  Eeraochan,  and  Tipton 
Oo,  T.  Bogm  Loamotivt  db  M.  Work*.  108  O. 
B.  563,  S2S  [26;  411,  840].  The  bonds  were, 
Iherefon,  rightfully  delivered  to  the  new  at 
coDsoIidnted  coTporatloo."  This  court  afflrmed 
thejudgment  agalnat  ttie  township. 

The  new  trial  which  waa  dii«ctea  bv  thia  court 
in  Oounty  efBalet  T.  Wintat.  97  TJ.  B.  88  [24: 
988],  took  place  and  reeulted  In  another  judg- 
ment against  Bales  Conn^,  which  was  brongtat 
before  this  court  Id  Bat»*  Gountv  r.  WiitSr*, 
119  U.  B.  825  [28: 744],  at  October  Term,  1BS4, 
The  twDds  were  issued  b;  the  counts'  ooviX  on 
betialf  of  the  township.  This  conrt  held  that, 
at  the  second  trial,  an  acceptance  b;  the  Lex- 
ington, Cbillicotbe&  GulfRailroad  Company, 
of  the  aubecriutlon  to  i'^  stock,  had  been  sbown, 
whichmadetheBUbscripUoncomplcteand  bind- 
ing as  a  Hubscription  to  the  stock  prior  tA  tbe 
consolidation,  the  judgment  In  Giunty  of  Bata 
y.  Winten.  97U.  S.  98[a4;B88],  having  been  re- 
veised  becauseltdid  not  appear  that  the  county 
court  had  actuallj  subscribed  to  the  capital 
stock  of  the  Lexington,  Cbillicothe  &  Gulf 
Railroad  Company  before  the  con  soli  da  lion. 
This  court  held  In  the  case  fn  113  U.  8.  32o 
[38:  7441,  that  the  valid  subscription  made 
prior  to  ibe  consolidatloD  rendered  unnecessary 
a  subscription  to  the  atock  of  the  oousoUdated 
company,  which  latter  subscriptioii  It  had  held. 
In m>rAman v.  Battt  CbuwtyJB  V. &.  6e9F98: 
747],  and  Oovntg  <<fBatet  v.  Winten,  97  TJ.  S. 
88  [94:  9881,  to  hare  been  invalid.  In  the  case 
fn  113  U.  B.  880  [98:  746],  this  court  went  on 
to  say:  "As  the  Lexinghm,  Cbillicothe  A  Golf 
Company  was  orgaiJzed  under  the  general 
RaQioad  Law  of  Histouri,  which  anuoriced 
OonaolIdaUons,  the  subBequent  consolidation  of 
Hurt  oompuiy  with  another  organized  under 
the  same  law  did  not  avoid  the  subscription 
which  waa  made  to  Its  stock  on  the  17th  of 
June,  and  the  bonda  in  payment  of  the  sub- 
Bcripdon  were  properly  delivered  lo  the  consol- 
idated company.  That  has  be«n  many  times 
dMdded.  Sue  Bugdlo  v.  Iron  Oo.  105  U.  %.  76 
[26:  109B],  and  Uie  oawa  tiiere  dted."  This 
oonrt  held  the  bonda  to  ba  valid, 

We  do  not  think  that  the  ri|^d  mle  laid  down 
In  the  case  <tf  BarAman  v.  Bate»  Covnta,  93 
U.  S.  M9  [98:  747],  ought  to  be  applied  to  Uie 


present  case,  althouirb  ft  Is  a  cate  of  bonda  Is- 
sued by  a  county  court  in  the  Slate  of  Missouri 
on  behalf  of  a  township  of  the  county.  In  the 
articles  of  aBaocialion  of  tbe  8t  Louis,  Cbilli- 
cothe &  Omaha  Railroad  Company  it  was  de- 
clared that  the  object  of  theassodatloa  was  to 
construct,  maintain  and  operate  a  railroad  for 
public  use  from  Cbllllcotbe  to  auch  point  oo 
tlie  boundary  line  between  Missouri  and  Iowa 
as  should  be  deemed,  after  actual  survey,  to  be 
on  tbe  most  dtiecl  and  feasible  route  fbr  con- 
structing, maintaining  and  operating  araHroad 
brtween  Chilllcolhe  and  Omaha,  in  Nebraska; 
and,  by  the  same  articles.  It  was  provided  that 
the  association  woa  organized  under  and  sub- 
ject to  the  laws  of  the  State  of  Missouri,  con- 
tained In  cbantera  62  and  68  of  title  XXIT  of 
tbe  General  Statutes  of  Missouri  of  1865,  pos- 
sessing alt  and  singular  the  powers  therein  con- 
tained; Tbe  St.  Louis,  Council  Bluffs  & 
Omaha  Railroad  Company,  in  Iowa,  waa 
formed  In  September,  1870,  to  construct  a  rail- 
road from  Council  Bluffs,  In  Iowa,  to  the  ataie 
line  between  Iowa  and  Mlsaouri.  at  a  point 
where  the  Cbillicothe  &  Omaha  Railroad 
should  reach  such  state  line,  and.  In  the  event 
of  the  consolidation  of  the  Iowa  corporation 
with  thcCblllicodieA  Omaha  Railroad  Com- 


road  Company)  then,  in  connection  with  that 
company,  "to  form  a  continuous  line  of  raO- 
road  from  tbe  City  of  Omnba,  in  the  State  of 
Nebraska,  and  the  City  of  Council  Bluffs,  in 
the  State  of  Iowa,  lo  the  City  of  St.  Louis,  in 
theStateof  Miswurl."  The  consolidation  thus 
contemplated  took  place.  The  new  companv 
was  called  the  St.  Louis,  Council  Bluffs  h 
Omaha  Rnilroad  Company,  and  the  bonds  were 
issued  to  it.  They  were  issued  as  negotiable 
securities,  to  pay  for  tbe  subscription  voted  lo 
the  stock  of  Uie  Missouri  corporation,  llie 
rote  was  that  they  abould  be  issued  in  accord- 
ance with  the  iaw  regulating  subscriptions  by 
municipal  townships  to  railroad  rompauies,  in 
payment  of  a  subscriptioD  to  be  made  on  behalf 
of  the  Township  of  Chilllcotbe  lo  tbe  stock  of 
the  M  issouri  company ,jThe  object  of  the  con- 
solidation was  stated  in  the  artfclea  of  consoll- 
dation  to  be  to  conaoUdatc  tbe  two  companiea 
Into  one  "for  the  purnoee  of  constructing,  own- 
ing, maintaining,  using  and  operating  a  con- 
tinuous line  of  rulroad  from  tbe  City  of  Omaha, 
In  Nebraska,  and  tbe  Cltf  of  CouncH  Bluffs,  in 
Iowa,  to  tbe  City  of  ChlllicoUie,  in  Hisaouri. 
under  tbe  name  of  the  St  Iiouis,  Ooundl 
BluSs&  Omaha  Railroad  Company,"  Thavota 
of  the  people  to  subscribe  to  tbe  stock,  fol- 
lowed by  tbe  Issue  of  the  bonds,  waa  an  ad<q>- 
tlon  of  the  articles  of  asBodation  ctf  the  Hiasouil 
company,  not  only  with  tbe  powan  and  par 
posea  expressed  in  those  articles^  nod  oonf  erred 
by  then  existing  statutes,  but  with  all  powoa 
which  bad,  prior  to  tlie  vote,  been  oosferred 


the  coun^  court  of  the  ooun^  In  issuing  tlw 
bonds,  were  fully  carried  ont  in  what  waa 
done.  Tbe  vote  of  the  people  oonlemplated 
and  authorised  the  very  uJog  that  waa  done. 
Tbe  bonds  were  voted  for  Ibe  unmss  pnrpoaa 
of  constructbig  a  raad  from  (Silliloothe  to  tha 
bonndaiy  line  between  Uisaoiul  and  btwa, 
U8D.S. 
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with  a  view  to  comJnniDg  the  road  from  nich 
Imuodarr  line  to  Omaba,  Id  Nebradu.  Tbla 
ciiject  vaa  attained  by  mean*  of  tbe  coDaoltda- 
lion.  Tlie road  was oODitructed  bj  the  oonwl- 
Idated  GompKDj  from  ChmScothe  to  tlie  boond- 
B17  Une  between  Hiaaoari  and  Iowa,  throusb 
the  conntiea  of  Hisaoorl  named  In  tlie  article* 
of  nacociatlon  of  the  Mlsaouri  company,  and 
was  contlDued  tbence  to  Omaba,  In  Nebnuka, 
and  bas  ever  Rlnce  beat  opetttted  npon  tbat 
line.  Tbe  object  eipreMea  In  the  artlclei  of 
aaaocdatlon  of  uie  MlMonrl  company,  of  haTing 
a  contlonoufl  road  from  Ohflllcothe  to  Omaha, 
was  not  only  effectually  accompllabed  by  the 
coDwlidallon,  but  could  not  have  been  acoom- 
pllitaed  without  It.  The  Hiasouri  corponitlon 
could  not  have  built  tbe  road  In  Iowa,  from 
tbe  stnie  line  to  CouncD  BhtSa,  and  a  railroad 
es  I  ending  only  from  CblUlcothetotbeatatelloe 
would  not  have  anawered  tbe  pnrpoM  con- 
templaied.  To  tay,  therefore,  that  there  hM 
been  any  substantial  diTenlon  in  the  uie  of  tbe 
bonds  from  the  punMMe  contemplated  by  tbe 
Tote  of  tbe  people  or  tbe  township,  becauee  of 
the  ooniolldation  and  of  the  tonlDK  of  the 
bonda  to  the  consolidated  company,  wbich  has 
made  the  very  road  intended,  becaoae  tbe  an- 
thorlty  conferred  by  the  vote  waa  nominally 
-  e  only  10  Issue  the  bonds  to  the  lOasouri 


ly  authorized  the  consolidation  which  took 
place.  Under  tbe  facts  of  the  case,  the  pro- 
vision for  consolidation  became  a  part  of  the 
coDtiact  between  tbe  township  and  tbersilrosd 
Gompaoy,  and  the  vote  to  issue  the  bonds  to 
ISa]  the  company  was  an  assent  to  the  exercise  by 
tlof  all  tbecorpoialepowers,  including  that  of 
consolidation;  with  wbich  It  was  invested  at 
tbe  time  of  tbe  vote.  80  true  U  this  that  If  the 
Hiasouri  company  bed  never  been  eonsolldated 
with  tbe  Iowa  company,  and  tbe  road  bad  on- 
ly been  built  to  the  state  Une,  and  no  extenrton 
of  it  through  Iowa  to  GoudcU  Bluffs  and 
Omaha  had  been  made,  It  might  well  have 
been  urged  that  the  citizens  of  the  lowiiship 
had  been  defrauded,  and  that  the  purpoc'  '~ 
Issuing  the  bonds  had  not  been  carried  oul 

We  tfalnk  that,  In  the  present  case,  the  rule 
applied  in  the  cases  before  died,  of  Oauntii  of 
ScoOand  r.  Tfumat,  94  tJ.  B.  68S  [US.m;  hut 
Li-neoln  v.  DatenpOTt,  M  U.  a  801  rM;S2£1 
Witton  T.  BalamaTVM,  M  U.  B.  499  [36:830 
MMOtha  V.  BoMard,  102  U.  S.  8t  [20:88]:  Sm 
Ur  T.  KmTuOuM,  108  U.  B.  068  m:41l1i  -Wmb 
Baffalo  V.  Inn  Company.  105  U.  S.  18  ~ 
10S41:  and  Battt  Chtmlf  v.  Winten,  113  1.  _. 
SiSS  [38:744],  Is  the  mote  proper  and  salntsry 
one,  and  that  the  doctrine  laid  down  In  Harth- 
«MM  T.  Balet  CbmUK,  8S  U.  a  569  mMT 


not,  on  «  vote  1iy  a  townabtp  to  taoe  bonds  to 
ft  eoipoifttlon  OBmed,  Ime  the  bonds  to  a  oom< 
pany  (oimed  t7  the  oonaolldatlon  of  that  oorpo- 
naaa  wtahftnolher  coiporatloD,  wonU  not  be. 
If  wpBed  ben,  a  aouna  doctrine.         <j 

m  As  to  the  objecdon  that  it  doea  not  appear 
by  flic  finding  of  the  drcnit  court  that  there 
was  any  ttffmal  order  made  by  the  county  court 
for  the  laeue  of  the  bonds.  By  section  Bl  of 
tbostatnte  before  cited,  it  wsa  provided  tbat  if  It 
should  appcftr  from  tbe  returns  of  tbe  election 
ltSV.8. 


that  not  less  than  two  thirds  of  the  qualified 
voters  vodog  at  the  election  were  to  favor  of  tbe 
subscription  to  tbe  stock  of  the  rsllrood  com- 
pany, it  should  be  the  duty  of  tbe  oonn^  court 
to  make  tbe  subscription  m  behalf  of  the  town* 
shio,  according  to  tbe  terms  and  condltioos 
thereof,  and  that  If  those  condttloof  provided 
for  the  Issuing  of  bonds  in  payment  of  such 
subscriiition,  the  county  court  should  Issue  such 
bonds  In  the  name  of  tbe  conn^and  deliver 
them  to  tbe  r^road  company.    This  imposed 


GOtmty  court  to  do  those  a^  was  necenaiy. 
The  acts  were  minliteriaL  Tbe  statute  left  no 
discretion  In  the  couo^  oouct,  bat  made  It  the 
duty  of  tlie  court  to  make  the  snbscription  and 
Issue  the  bonds.  The  sole  duty  of  the  court 
waa  to  tscertain  that  the  proper  vote  had  been 
had.  The  bonds  state  on  their  face  that  they 
are  "issued  under  and  pursuant  to  an  order  of 
the  County  Court  of  Livingston  County,  au- 
thorized by  a  two  thirds  vole  of  the  peoiAB  of 
Cbillicotbe  municipal  Township,"  and  each 
bond  also  states  that  thecounty  has  executed  It 
bv  tbe  Prealdliig  Justice  of  the  County  Court 
of  the  County,  under  an  order  of  tbe  court, 
signing  Ills  name  to  the  bond,  and  by  the  clerk 
of  tbe  court,  under  the  order  thereoir,  attesting 
the  same  and  sfflxiug  thereto  the  seal  of  the 
court,  and  It  is  so  signed  and  attested  and  Lb* 
seal  is  affixed. 

Moreover,  the  finding  of  the  circuit  court  Is 
that  the  records  of  the  couq^  court  show  that 
that  court  made  an  order,  on  the  31st  of  Peb- 
niary,  1877,  stating  tbat,  under  and  byvirtueof 
tbe  statute  of  the  State,  approved  March  38, 
1868,  the  Ooun^  of  Livinntbn,  for  the  uae  and 
in  behalf  of  the  municipal  Township  of  Chllli- 
cothe,  had  Issued  and  delivered  tbe  bonds  In 

Sieatlon  to  tiie  Bt.  Looli,  Coundi  Bluffs  A 
maha  Railroad  Company.  It  la  also  found  as 
a  fact  by  the  circuit  court  tbat  the  County  of 
Livingston  bad  made  eleven  semi-annual  pay- 
ments of  Inlerest  on  tbe  bonds,  from  the  pro- 
ceeds of  taxes  levied  In  each  year  (a  the  tax- 
able property  of  the  township. 
Tbe  county  court  having  been  destgnated  1iy 

as  the  proper  anthoii^  to  aetermine 

Dditlons  existed  which  anthorlzed  tbn 


tbat  the  conditions  ei 


inW  court,  under  its  seal, 
itained  In  tbe  bonds,  and 


with  the  recitals  ooni 

the  other  facts  above  statea,  estop  tiw  uonnty 
from  urging,  as  against  a  bonaJImtuMet  of  the 
bonds  and  coupons,  the  existence  of  any  men 
ImKularitT  In  the  maklDg  of  tbe  snbaolptlon 
or  uie  Issuing  of  the  bonds.  On  tbe  foregoing 
facts,  it  must  be  presumed  that  the  subscr^ 
tlon  to  the  slock  was  made  by  the  county  court 
In  beb^  of  tbe  townsUp,  and  the  Ooun^  Is 
estopped  from  assertiDg  toe  conlmy. 

we  an  referred  by  £fl  oonnselfor  the  plaint- 
iff in  eiTor  to  the  cases  <tf  Btata  v,  OarrotMa, 
91  Ho.  445;  and  WM  v.  Ortmt  Omn^.  69  Ho. 
981,  as  iMridIng  to  the  contrary  of  the  views  w* 
have  hen  atmoanced.  bdependently  of  Qio 
fact  that  theaa  dedslooB  wen  made  In  1878, 
many  years  after  tbe  bonds  in  tbe  present  case 
w««  latMd,  BO  neb  fitcts  existed  In  those  esa» 

tea 


Goti^le 


SUTRRMX  COUBT  OT  THS  CRtTED  STATES. 


Oct.  Tmut, 


an  ezlBt  In  the  present  case.  In  the  cue  in  67 
Hisaouri,  IbcboDdBnerelnued  totbeHaanlbal 
■A  St.  Joseph  RallroadCompanv,  to  aid  In  build- 
tnf;  the  KaQMB  City  &  UemphU  1 


U  era  phis  Rail  road  was,f  or  all  practical  puiposcB 
leally  a  dlatiact  and  Independent  tii-jnch  of  the 
Hannibal  &St  Joseph  Railroad,  the  union  exist- 
ing mere);  In  name  t>nt  not  in  au  Iwtance,  and  tbe 
)>raDch  road  haTing  aepante  stock  and  stock- 
holders, president,  oirecloia  and  liabilities  from 
the  main  road,  so  as  to  require,  under  the  Con- 
•titutton  of  Missouri  of  IS65,  a  vote  of  the 
people  In  favor  of  the  issue  of  the  bonds. 
There  was  no  To^e  of  the  people  in  that  caae. 
In  tbe  cuse  In  69  Missouri  the  bonds  had  been 
issued  by  Qreene  Couotf  to  the  HaDnibai  & 
8t.  Joseph  Railroad  Company,  to  aid  in  build- 
ing the  road  through  that  county.  The  case 
-did  not  show  that  ttiere  was  any  connection  btt- 
tween  tbe  Hannibal  A  St.  Joseph  Railroad 
Companj;  and  the  railroad  to  be  built,  nor  what 
railroad  it  was,  nor  that  Greene  County  had 
ever  subscribed  to  the  stock  of  any  railroad 
company. 

Tbe  exceptlone  taken  on  tbe  trial,  as  above 
set  forth,  do  not  present  any  question  different 
from  those  which  have  been  discussed.  Tbe 
bonds  and  coupons  were  properly  read  in  evi- 
dence, and  ao  were  the  o^ned  copies  of  tbe 

We  find  no  error  in  (he  record,  and  Oitjuds- 
MtftiJ  ^f  tlie  (Xreuti  Court  it  n^^lntud. 


WILLIAM  G.  A8HBR,  F^.  in  Brr., 

BTATE  OF  TEXAa 

(See  8.  C.  Beporter^  ed.  UV-IV.) 


The  law  of  Texas  rftquirlnv  e 


J  oonunenslal 


a  tax  tberetor  ti  unoonrtltutloDal  and  void. 

appUed  to  oltlnDs  of  other  States  sohetUnx  timde 


X  StateotTena,  to  review  a  jud^ent  deny- 
ing aAaieHMTpw  for  the  dlscboiKe  of  pi  '  ~ 
Uriti  error,  who  was  imprisoned  for  fallu 


pt^  ft  fine  Imposed  for  a  violation  of  tbe  law  in 
tenrd  lodrmnmers.    Bmerted, 

lieported  below,  23  Tez.  App.  663. 

The  Uci*  are  stated  In  the  opioioo. 

Mtitn,  Ab*l  Orook  and  John  J.  MeElhone, 
for  pinintiff  in  error: 

Thi;  State  pcMsesses  the  power  to  impose  an 
occupatioD  tax  without  discrimination  upon  its 

own  dtiEens;  but  the  sta"-'-   ' '--      --"- 

lax,  when  applied  to  th 
States,  is  uncoDsiftutiona]. 

Ward  v.  M±  79  V.  8.  12  Wall.  418  (30:  419); 
BMiru  V.  SJielbi/  Oa.  Tax  DiU.  ISO  U.  8.  489 
<S0:  eU);  B»  Hmniek.  1  Inters.  Com.  (tep.  66, 
«8 


7  Cent.  Rep.  SG7;  Simmotit  RaTOaiart.Co.  v. 
MeGvireJi  South.  Rep.  SV3;  Sx  parU  Rote"- 
blaU.  S4  Rep.  070;  Fiddtn  v.  Hhe&t  Oo.  8  Rv. 
&  Corp.  L.  J.  879;  ffic  partt  BtodOon.  88  Fell 
Rep.  05;  Fargo  v.  Mieh.  121  TJ.  8.  380  (80;  88»(; 
Phila.  A  Soutli.  8.  8.  Oo.  v.  Hi.  133  D.  8.  82(1 
(30:  1200);  Zrfoup  y.  PoH^  Mobile,  187  U.  S. 
640  (32:  811). 

MeaiTi.  3.  8.  Hofg,  Atty-Qtn.  of  Tei.is, 
and  W.  L.  Davidton,  Alt.  AU]/-G«7i.,  for  de- 
fendant in  error: 

on  properly  that  may  be  the  sabjcci 


As  to  the  levying  and  collecUon  o(  lazeH, 
Congress  has  not  exclusive  Jurisdiction,  but 
that  power  helones  to  tbe  State. 

Cooley,  Tax.  8S4, 60S;  Loughiorotigh  v.  Blake. 
18  U.  8.  6  Wheat.  317  (B:  98). 

The  States  may  tai  subjects  of  commerce 
where  Congress  has  not  acted  at  aU  upon  the 
subject 

OwJfy  V.  Bd.  of  Wardmt,  B8  U.  8.  13  How. 
299(18:996);  Oarula^v.  iV«ii.  78  0.  S.  6  WalL 
85  (18:  745);  Cooley,  Const.  Llm.  605,  606. 

A  Stale  can  levy  taxes  upon  business  or 
property  of  nonresideats  within  that  State. 

iWr  V.  Small,  4  Blatchf.  268;  Com.  v.  Uil 
ton,  13  B.  Mon,  213,  218;  CaiUn  v.  Evil.  81 
Vt  153;  JVartan  v.  La.  49  U.  8.  8  How.  78. 
88  (13:  99Q);  Cbrftfld  v.  CWveH,  4  Wash.  C.  C. 
880. 

Tbe  license  Issued  by  tbe  Federal  Govern- 
ment for  revenue  purposes  does  not  supersede 
stale  regulatloDS,  and  must  be  received  subject 
to  all  such  requirements  of  license  fees  as  the 
State  may  have  seen  lit  to  Impose. 

McQuire  y.  Com.  70  D.  8.  8  WalL  BSS  (18: 
338);  Perttar  v.  (torn.  73  U.  8.  5  Wall.  476.  480 
(18: 608);  Com.  v.  Thornilej/,  6  AUen,  446;  Com. 
V.  Eeerian,  II  Allen,  863;  Bloek\.  JaehonviOti 
36  111.  801;  State  v.  (hnteg,  30  Iowa,  82;  Btaii 
V.  8tuU.  30  Iowa,  488. 

A  law  imposing  a  license  tax  on  IraDsieDl 
peiBpuB  doing  business  within  the  Stete  does 
not  violate  the  proviaioos  of  the  Federal  Con- 
stitution. 

8  Deety,  Taxn.  1889;  CWs  v.  Sandotph.  31 
La.  Ann.  685;  Slate  v.  Shapltigh  and  8tata  v. 
North,  37  Mo.  344. 464;  Biddlev.  Com.  18  Serg. 
&R.  405. 

A  state  law  Impodng  a  license  fee  upon  mer- 
chsnta  who  go  mm  place  to  place  soUcitiD^ 
orders  is  not  unconstltutlooal. 

3  Desty.  Taxn.  1390;  Cotton  v.  8taU.  t 
Blackf.  590;  Start  v.  Warren  Oo.  86  Ind.  367; 
Be  Siulolph,  2  Fed.  Rep.  65. 

A  8tate  can  levv  taxes  upon  business  or 
property  of  nonrcslaents  within  tbe  State. 

lJ«iwv.ftnaa,4Blatchf.368;  Om.y.MiUon, 
13  B.  Mon.  313-318;  Otborne  v.  JfoKts,  83  U. 
S.  16  Wall.  47B-483  (81:  470.  478). 

Xr.  Jvttiee  Brftdlsjr  delivered  tbe  opinion 
of  the  court; 

This  is  a  writ  of  error  to  the  Court  of 
Appeals  of  the  State  of  Texas  in  a  c 


ibat  there  shall  be  levied  on  and  t 

"from  every  commercial  traveler,  dmminv, 
■''-—--   —  solicitor  of  trade  hy  sample  or 


128  0.  S. 


Ohapfcu.  t.  Bbasshat. 


in-iu 


oUhtwIm  aa  knniul  occaMlion  uz  of  thirty- 
riKQ]  Ave  dollara.  payable  In  lavBoce;  ...  to  be 
*  pBldtotl)«coinptroQeiofpub1icBxouiits,nboae 

lecejpts  uoder  leal  ahall  be  evidtcce  of  the  pay- 
ment of  such  tax;"  wid  it  vaa  provided  tliat 
fiverj  nicb  commerciHl  traveler,  drummer,  etc., 
"■ball,  on  demand  of  the  tax  collector  of  any 
couDty  of  the  State,  or  but  peace  officer  of  said 
couQlj,  exhibit  to  auch  offl(«r  the  comptroller's 
receipt; "  and  on  ivfusal  "bIibII  be  deemed 

EiltT  of  mlademeanttr  and  floed  Id  a  sum  not 
B  than  tiTenty-flve  nor  more  than  one  hua- 
dred dollara."  And bv artlclellO, chap.  0,  tille 
4  of  the  Penal  Code  of  the  State  of  Texas,  it  is 
piOTJded  that  '•  Any  peison  who  shall  pursue 
or  follow  any  occupatlbn,  calling  or  profession, 
or  do  aoj  H(^  taxed  by  law  without  first  oblain- 
Ing  a  lioeoae  tlieretor,  aball  be  fined  la  any 
mm  not  leas  than  tbe  amount  of  the  taxes  so 
dae,  and  not  more  Ifaan  double  that  sum." 

Bt  a  fUtement  of  facts  agreed  upon  bv  the 
pardes  In  the  court  below.  It  appears  that  Will- 
uun  Q.  Aaher,  tbe  plaiutiS  In  error,  "  i9  a  red- 
dent  and  citizen  of  tbe  Cl^  of  New  Orleans, 
State  of  Louisiana,  and  on  the  37th  day  of 
May,  A.  D.,  1887,  and  for  about  the  period  of 
one  month  prior  thereto  was  engaged  in  tbe 
budaeaa  of  aoliciiing  trade  by  the  uae  of  sam- 

Ses  for  the  house  for  which  he  worked  as 
-ammer  in  tbe  City  of  Houston.  Harris  Coua- 
tr,  8ut«  of  Texas,  said  house  being  Charles  G. 
Scliulze,  of  New  Orleana,  Louisiana,  who  was 
s  manufactniet  of  rubber  stampe  and  stendls, 
for  the  sale  of  which  said  Asber  was  then  and 
there  soliciting  orders  or  Hade.  While  engaged 
in  the  act  ol  drumming. for  said  Charles  G. 
Schulze,  and  for  tbe  claimed  offense  of  not 
baring  lakeo  out  tbe  required  license  for  so 
doing  said  business,  the  defendant,  William  G. 
Asfaer,  was  arrested  by  one  George  Ellis.  Sbet- 
Ur  of  said  County  of  Harris,  State  of  Texas, 
and  carried  before  the  Hon.  James  A.  Breed- 
ing, a  Jusiice  of  tbe  Peace  of  Precinct  Na  1 
of  said  County  of  Harris,  State  of  Texas,  and 
fined  for  the  offense  of  pursuing  tbe  occupa- 
tioD  ot  dmmmer  without  a  liMnae.  It  is  ad- 
milted  that  Charles  G.  Scbulze  is  engaged  in 
manufacturing  in  New  Orleans,  Slate  of  Lou- 
laUuna,  and  in  selling  rubber  stamps  and  sten- 
dls, and  that  It  was  « line  of  such  articles  for 
the  sale  of  wblcb  the  sdd  defendant.  William  G. 
Asher,  was  drumming  at  the  time  of  fais  arrest: 
181]  that  tba  relator,  Asber,  was  soliciting  said 
orders  and  was  making  siUd  sales  for  his  said 
nonresident  emidoven  ui  the  Coun^  of  Harris 
and  in  the  State  of  Texas." 

Being  Imprisoned  for  failure  to  pay  the  fine 
imposed  upon  him,  Asber  applied  to  the  court 
of  appeals  for  a  writ  of  Aoiou  corput  to  be  dis- 
cbaived,  on  tbe  ground  that  ihe  law  under 
which  be  was  testnlned  of  bis  liberty  is  uncoo- 
Btitaiional  and  void,  and  contravenes  tbe  Con- 
sUtutioD  of  tbe  United  States,  being  repugnant 
to  that  clause  thereof  which  gives  to  Congieat 
the  power  to  regulate  commerce  among  the 
■everal  States  and  the  laws  of  Congress  passed 
thereunder.  The  writ  of  Mbda*  arrpv»  was 
issued  and,  the  matter  being  argued  before  the 
court  of  appeals,  judgment  was  given  against 
the  peiilloner  and  ne  was  remanded  to  the  cus- 
tody of  the  sheriff.  To  review  tliat  Judgment 
this  writ  of  error  is  brought. 

We  cannot  perceive  any  distinction  between 
US  U.S.  U  S.  Book  82. 


this  cose  and  that  of  Sobbint  y.  8Mby  Omnt]/ 
Tailing  Diitriet,  decided  in  Octobm  Twm, 
1883,  and  reported  in  120  U.  S.  489  [80:  eM]. 
The  Tennessee  law  in  that  case  declared  that 
"  All  drummers,  and  all  persons  not  having  a 
regular  licensed  house  of  buslneas  in  the  tazmg 
district,  offering  for  sale  or  selling  goods  or 
merchandise  therein  by  sample,  uuul  be  re- 
quired to  pay  to  the  county  trustee  the  sum  c^ 
1 10  per  week  or  |2e  per  roonib  for  such  privi- 
lesfe;"  and  it  was  made  a  misdemeanor,  pun- 
ishable by  fine,  to  exercise  such  occupation 
without  having  first  paid  the  tax  or  obtained 
the  lloeuse  required  therefor.  The  plaintiff  in 
error  in  that  case  was  a  dllzen  of  Ohio,  and 


obtained  the  required  license.  The  law  was  in 
an  substantial  respects  the  same  and  the  dr. 
cumslaoces  were  substantially  the  same  as  In 
the  case  now  presented.  Indeed,  this  is  con- 
ceded by  the  Court  of  Appeals  of  Texas  in  lis 
opinion.  But  It  Is  strenuously  contended  by 
that  court  that  the  decision  of  this  court  in 
BuMtn*  V.  Shelby  TaiHng  Diitriet  is  con- 
trary  to  souod  principles  ot  constitutional  con- 
struction and  ID  conpict  with  well  adjudicated 
cases  formerlv  decided  by  this  court  and  not 
overruled.  Even  if  it  were  true  that  the  decis- 
too  referred  to  was  not  in  harmony  with  some 
of  the  previous  decisions,  we  had  supposed  that 
a  later  decision  in  confiict  with  prior  ones  had 
tbe  effect  to  overrule  tbem,  whether  menlioned 
and  commented  on  or  noL  And  as  to  the  coa- 
stituUonal  principles  Involved,  our  views  WL-re 
quite  fullf  and  carefully,  if  not  dearly  and 
Batisfactor;Iy,  expressed  in  the  Bobbiju  Gate. 
We  do  not  propose  to  enter  upon  a  renewed 
discussion  of  the  subject  at  this  time.  If  any 
further  illustration  is  dcxired  of  the  unconsLltu- 
tlonslity  of  local  burdeus  imposed  upon  inter- 
state commerce  by  way  of  taxmg  an  occupation 
directly  concerned  therein,  reference  may  be 
made  to  the  stiU  more  recent  cose  of  Ldoap  v. 
Fort  of  MobiU,  137  D.  8.  640  [33:  811],  which 
related  to  a  general  license  tax  on  telegraph 
companies,  and  was  decided  by  tbe  unanimous 
concurrence  of  tbe  court. 

Tit  judgment  of  Uu  Oourt  ef  Appeal*  of 
Taat  IS  rtoerted,  and  the  aiUM  remanded,  with 
inatruetiont  to  ditchargt  tht  ^intiff  in  srrwr 
from  the  impritonmeTU  eomplaiaed  <tf. 


THOMAS  C.  CHAPPELL,  P{f.  in  Err., 
JOHN  B.  BRADSHAW. 

(See  8.  C.  Beporter's  ed.  IBE-IS^ 

Bev{«te  tf  ilate  Judgment-^teAen  may  be  hitd. 

1.  To  sive  this  oouit  Jurisdiction  to  review  the 
Juilgmeni  of  a  state  oourt,  under  aeotfon  TM  of  tin 
Be%ed  8(atat«i,  because  ttt  the  denial  by  a  state 
oourt  of  anr  tnle,  rlKbt,  prlviles:s  or  Immunitr 
claimed  under  tlie  Coustltutlon  ur  an;  triiaty  or 
statute  ot  the  Ualtod  8t;it«e,  It  must  apprnr  on  tbe 
reoord  tbat  sucb  Cltic.  right,  privilege,  or  immunitr 
was  "apeolsUr  set  up  or  olaltned"  at  the  proper  time 
In  tlte  proper  way. 

S.  A  writ  ot  error  In  luoh  oase  oaoaot  be  main- 


""le 


BuTBxm  ConsT  or  i 


■  UmnD  Statm. 


OCT.Tmi, 


atamtttiiOet.lt,J88S.    DietMlOet.19.1 


I  negll- 

On  motion  to  dkmlM.    HoUon  gntnttd. 

Reported  below,  11  Cmt  Bep.  68S. 

Tbe  bcU  anitated  byjlie  oooit. 

JToMr*.  B.  Howard  Haauw  ind  Wm.  A. 
HaMMond,  tor  defeodutiii  error,  in  rapport 
(rfmotloiii 

To  gin  tbe  capreme  court  jorladictioii  to 
nvlew  tbe  Judgment  of  a  itate  court,  under 
■ecUcHi  7W  of  tbe  Bevlwd  Statutes,  it  must  ap- 
oear  that  tome  title,  rlgbt,  privilege  orimmn- 

f  is  claimed  under  the  Ootudtution  or  any 


Qm  titles  rMit,  prhilqe< 
aet  up  or  c&lmed. 


tmtij  at  Statute  of  tbe  United  States  and  tbe 

deddon  la  agaloat  II 

immuntw  apedaHy  aet  up  or  clalme 

gpte  T.  BL  U8U.  S.  181  (SlAI). 

Tbla  court  must  be  able  te  lee  clearly  from 
tlie  wbok  record  tbat  a  certain  providon  of 
tbe  Cooatttutlon  or  Act  of  CongreaB  was  relied 
on  t^  tbe  pnrtj  wbo  brings  tbe  writ  of  erroi 
and  liut  the  right  thus  claimed  by  him  was  di 
nied. 

Bridge  ProprUton  t.  Hoboken  Land  <ft  imp, 
Oo.  ee  U.  8.  1  Wan.  116-148  (17JS71-87ft; 
Orow^  T.  BandeU,  8S  XT.  B.  10  FeL  808  (9:458); 
Butquehanna  Boom  Oo.  t.  Weit  Brantih  Boom 
Oo.  110  n.  B.  67  (S8:e»)i  Bimtneman  -v.  NA. 
116  U.  B.  64  (29:686). 

The  defense  oo  the  merits  doet  not  preclude 
defendant  from  claiming  the  benefit  oithe  Um. 
Itatlon. 

I»4  Benrfaetor,  108  U.  B.  3S9  (26:861):  T7u 
AoOand^life  U.  8.  34(26:1001). 

Mr.  Wm.  A.  Flaher,  for  plaindft  in  error. 
In  oppadtion: 

U  is  raffldent  If  It  appean,  by  desr  and 
secesrary  intendment,  that  the  question  must 
hare  been  dedded  In  order  to  have  Induced  the 
Judgment 

OroiBta  y.  Randttt,  86  U.  B.  10  Pet,  897  (9: 
4W);  CWrutuTEia;  Ainitv.  SueMwAam,46  U.  S 
6  How.  841  (18:180);  WiUiamt  v.  Oliiw,  S8  U. 
8. 12  How.  12408:981);  Ohritt  OhunA-r.  PhOa. 
a>.61  D.  8.  SO  How.  88(10:80^;  HamOlon  Oo. 
T.  Matt.  78  n.  a  «  Wall  m  (liMS);  BouffMon 
Y.  BadMitgt  Bank.  104  U.  8.  427  PW:7«B), 

Mr.  Ohi^JviUtie  PnUar  delivered  the  opfai- 
Ion  of  tbe  court: 

Bradsbaw  recovered  fuditment  December  8, 
llrcuit  Court  for 
in  an  action  of 
al  by  Jutj  upon 
^  by  fire  to  his 
to  have  reeulled 
ell's  servants  in 
bter  loose  from 
Ittodilftairainst 
ludgmentCbap- 
le  Court  of  Ap- 
bunal  the  Judg- 
day  of  itar^, 

ell  moved  tat  % 
Erblcb  had  not 
I  In  any  form, 
lovatd  Oonutx 


shoold  bave  Hmlted  the  tneasme  of  damages 

to  the  value  of  tbe  tcow  which  ocearioned  tbs 

injury  complaloed  cA,  under  tlw  provisioiH  d 
sectloo  1&  cbtu)ter  121  of  the  Act  of  Cooaea 
of  June  96,  1884.    88  BlaL  at  Luge,  p.  17. 

The  court  of  appeal*  overruled  the  motion,  be- 
cause, as  the  court  states,  "Tbla  Act  of  OoDgitM 
was  not  before  tbe  dtcuit  court  when  the  caie 
was  tried,  nor  befrav  this  court  on  ^tpeal,  sad 
that  no  reference  to  tt  or  construcdon  of  tt  wu 
made  In  either  court" 

After  an  unaoccessful  application  theietbr  to 
the  Chief  Judge  of  tbe  court  of  appeals  a  writ 
of  error  was  anally  allowed  by  one  of  tbe  Jus- 
tices of  this  court  and  now  comes  before  m 
upon  a  motion  (o  dismiss. 

To  give  this  court  juriadlction  to  review  tin 
Judgm^t  of  a  state  court  under  aection  TOt  of 
the  Revised  Statutes,  because  of  the  denial  by 
a  state  court  of  any  title,  right,  privilege  m 
immunity  claimed  under  tbe  ConsUtnUoo  tit  yn 
any  treaty  or  statute  of  tbe  United  Suits,  !l 
must  appear  on  the  record  that  sacb  tlUe,  right, 
privilege  or  immunily  was  "specially  set  up 
or  claimed"  at  tbe  proper  time  In  the  proper  war. 
"To  be  reviewable  here,"  sayaWalte.  (7. /.,  fs 
8pia  V.  lainoit,  128  U.  8.  181  [81:91],  'the 
decision  must  be  sgalnst  the  right  so  set  up  « 
claimed.  Aa  tbe  supreme  court  of  the  Buie 
was  reviewing  the  dedslon  of  the  trial  court,  it 
most  appear  that  the  claim  was  made  in  thit 
court,  Decause  the  sapreme  court  was  only  su- 
Ihorized  to  review  the  Judgment  for  emn 
committed  there,  and  we  can  do  no  more." 
Tested  by  this  well  settled  rule  It  Is  appanDl 
that  this  writ  of  eiTor  cannot  tie  malntaiiied,  u 
it  is  conceded  (hat  the  plaintiff  in  error  did  not 
set  up  or  claim  in  the  (rial  court  the  thnllalioD, 
the  benefit  of  which  be  now  insists  ahonld  bave 

wn  accorded  him. 

Aatothecontentlonof  plaintiff  in  error,  tlw 
not  brou^t  forward  below  but  niggeated  for 
the  first  time  when  application  was  made  to 
the  Chief  Judge  of  the  court  of  appeals  to 
allow  the  writ  of  error,  that  the  stale  oooit  hid 
no  Jurisdiction  because  tbe  Jurisdiction  ol  tbe 
Courts  of  the  United  Btatee  ia  ezclodve  h)  all 
cases  of  admiralty  and  maritime  Jurisdictkii, 
and  that  this  la  necessaril;  each  &  case.  It  Is 
auffldent  to  say  that,  aa  tbe  BCtton  at  brontbt 
and  defended  wai  a  common-law  actfon  wnh- 
out  any  of  tbe  IngiedieDts  ot  an  admirallyor 
maritime  cause,  it  was,  as  such,  dearlv  witbie 
the  provision  of  the  ninth  sectloa  of  ine  Jodl- 
datr  Act  of  1789.  aa  embodied  in  section  BS8 
of  the  Bevised  Statntea,  "saving  to  sdton  b 
all  cases  the  right  of  a  oommon-law  remedy 
where  the  common  law  is  competent  to  give  it 

Tht  motion  mva  be  granted  andHu  writH^ 
nittid,  <Md  it  U  to  ordered. 

CENTRAL    NATIONAL    BANK    OF       t* 
WASHINGTON  OITT  n  ai^.  AffU.  , 

AmnE  Q.  HTJHB  n  Ai.  I 

ANNUC  0.  HUIO.  JffA.  I 

*• 
CENTRAL  NATIONAL  BANK  Of  ) 

WASHiNaTON  cnr  »  u. 

0ee  a  a  Beportor's  ad.  1*S-<U. ) 


Bakx  or  Wabhihoioii  t.  num. 


JnmrahU  intvfit  ^wlft  vr  tha&rm  in  Utt  rf 
huAantt—polieu*  for  their  bea^fit—ttot  liable 
far  debt—premitimt. 


ICNiiraiioa  tbM«on  be  taken  out  br  btm,  ntyRble  to 
lbs  wito  or  cUldTBii,  or  for  thefr  tnaalb  uid  bo 
pan  tb*  pnmlnin*,  bh  caedlton,  upon  bk  aeath, 
in  HtcDSttiatat^ 

i.  wlMnwnibMtiq 


tbej  beloiv  to  tbe  beocd 

^C  A  potior,  lutd  tbe  moDsr  to  beoome  due  nnder 

ItibelonsiilbeiiioaiootlttalMueiLtotbe "* 

penoDinameil  iDlCutbe  benaOdaiy  oi 

■rtaK  and  there  la  no  power  In  tbopenon  prooor- 
wilteliwuTeiioe.tvaDT  act  ot  hlB,  by  deed  orbj 
^ --Tiyotber "•-■' ■- 


a  life  but 

IWTitble  tohl*  wife  and  ohlMrSD  where  tbereltoo 
evi<leaoe,froin  whlob  a  fraudulmt  iDtcnt  --  "-- 


On  the  C8ih  of  Tlnrel..  1800,  t&o  Hnrlfort 
Life  and  Anniiiiy  Comi^aar  of  HartfOTd,  Con- 
necticut, issuedBve  cenincates  of  .beurtiDCe 
npoa  tbe  life  of  Thomni  h.  Hume,  Of  (1,000 
each^  payable  nt  Htirtrord  to  bis  nife,  Amila 
G.  Hume,  If  IMog,  but  otherwise  to  hit  legal 
representatiTea.  Upon  each  of  these  certiflc^M 
a  premium  of  ten  dollais  was  paid  upon  their 
iBEuance,  amounting  in  all  to  fSO,  and  there- 
after certain  other  auras,  amounting  at  the 
time  of  tbe  detttb  of  Hums  to  941.35. 

On  the  17th  of  February,  1881,  the  Mary- 
land Life  Insurance  Company  of  Baltininie 
Inued,  at  Bnliimore,  a  policy  at  Insurance  up- 
on the  life  of  Thomas  L.  Hume,  In  the  sum  of 
f  10,000,  for  the  tenn  of  his  natural  Ufe,  pay- 
able io  the  aty  of  Baltimore  to  "the  said  ia> 
aured,  Annie  G.  Hnme,  for  ber  sole  use,  her 
executors,  admiotstratora,  or  aadgns;"  tbe  said 
policy  being  issued,  m  It  recites  on  its  face,  In 
conudcratioa  of  the  stim  of  9S8T.20  to  tliem 


Arffiui  Oct.  a,  is,  1888. 1 

APPEALS  from  a  decree  of  the  Supreme 
Oomt  of  the  DIstttet  of  Golnmbia,  that  the 
administrabna  lecorer  the  sums  paid 


Btetement  by  Ur.  OhitfJvtUoa  FuUert 
On  the  S8d  of  April,  1872,  io  coosideratlOD 
of  an  annual  premium  of  $2S0.B9,  tbe  life  in- 
nirance  Company  of  Viri^nla  Issued  at  Petera- 
>iurgb,  in  that  Commoaweoltb,  a  policy  of 
insurance  on  the  life  of  Thomas  L.  Hume,  of 
Waahlngton,  D.  C,  for  tbe  term  of  his  natural 
Ufa,  tn  tbe  sum  of  (10,000,  for  the  sole  use  and 
benefit  of  his  wife.  Annie  Graham  Hume,  and 
his  children,  payment  to  be  made  to  them, 
their  helis,  executors,  or  assigns,  at  Peieia- 
burgh,  Yi^tnia. 


the  Life  Insurance  Company  of  Virginia  on 
tbe  Ufa  of  any  person,  expressed  to  be  for  (be 
benaflt  of  any  married  woman,  whether  the 
same  be  effected  originally  by  herself  or  her 

husband, orhyanyotber i_.i  — -t. 

premiami  tbereaner  be  i 
nuibund  or  any  other  peison  as  aforesaid,  nhall 
enure  for  her  sole  and  aepanite  use  and  beneSt 
and  that  of  bet  or  husband's  children.  If  any.  as 
may  be  expressed  in  said  policy,  and  abHli  be 
held  by  her  free  from  tbe  control  or  claim  of 

her  huabosd  <«■  hit  creditors,  or  of  the 

affectiag  the  same  and  bia  creditors." 


duly  piiid  bv  said  Annie  G.  Hume,  and  of  ni 
annual  premium  of  the  same  amount  to  be  paid 
each  year  during  tbe  continuance  of  the  policy. 
The  application  for  thta  policy  was  signed 
"Annie  Q.  Hume,  by  Thomas  L.  Hume,"  as  t> 
a  rect^ixed  usage  In  such  applications  and  In 
accordance  wltb  instructions  (o  that  effect 
printed  upon  the  pollCT. 

The  charter  of  the  Maryland  Life  Inauranca 
Company  prorfdea  as  follows;  "Section  17.  ti97] 
That  It  shall  be  lawful  for.any  married  woman, 
by  herself  or  in  her  name  or  In  the  name  of 
any  third  person,  with  his  consent,  aa  hei 
trustee  to  be  caused  to  be  innired  in  aald  com- 
pany, lor  her  eole  use,  the  life  of  her  husband, 
for  any  deSnlta  period  or  for  the  term  of  his 
natural  life;  and  In  caae  of  her  surviving  her 
husband  the  sum  or  net  amount  of  tbe  bisunmce 
becoming  due  and  payable  by  the  terms  of  the 
insurance  shall  be  payable  to  ber  to  and  for 
her  own  use,  fne  from  tbe  claims  of  tbe  lepre- 
aentativeB  dt  ber  husband  or  of  any  of  bia 
creditors.  In  case  of  the  death  of  tbe  wife  be- 
fore the  decease  of  the  husband,  the  amount 
of  the  Insurance  n       '  '  ...      ^  _ 

the  death  o" 


Dsurance  mav  be  made  pay^le,  after 
h  of  tbe  hnsoand,  to  her  children,  or. 


Bume,  who  signed  the  si 


>  yoor  tbereaftn,  im  to  and  including 
tka  SBd  of  April,  leaL 
1«8  D.  8. 


may  hare  power  to  devise,  and  if  dying  Id- 
testate,  then  to  go  [to]  tbe  next  of  kin." 

Tbe  directions  printed  on  the  margin  of  the 
polity  called  eapecial  attention  to  the  pro- 
visloDi  of  tbe  charter  upon  this  subject,  an  ex- 
tract from  which  was  printed  on  the  fourth 
pageof  tbeappUcaUon.  Tba  amount  of  wem- 
lum  paid  on  this  policy  was  (348.36,  a  loan 
having  been  deducted  from  tbe  full  pnmium 
of  (887.20. 

On  the  18th  of  June,  1881,  thti  Connecticat 
Mutual  Life  Insurance  OomponT,  of  Hartford, 
In  coDshleratlon  of  an  annual  pmnfnm  of 
(850,80,  to  be  paid  befora  the  day  of  ito  date. 
Issued  a  polW  of  insuranoa  upon  tbe  life  of 
Thomas  L.  mime,  in  the  sum  of  (10,000,  for 
the  term  of  bis  natural  life,  payable  at  Hart- 
ford to  Annie  G.  Hume  and  her  children  by 
him,  or  their  legal  repreaenlatiTea.    Tbe  ap- 

ellcatlon  for  this  poIIot  was  signed  "Annie  Q. 
'ume,by  ThomaaLHome."    ''* "~ — 

,'  provided  aa  part  of  the  o 
ollc?  was  issued  and  delivered  a 


ly  provided  aa  part  of  the  contract,  that  the 
pollc?  was  issued  and  delivered  at  Hartford, 
In  tbe  Btate  of  Connecticut,  and  was  "to  be  In 


SopwncB  OooBX  or  i 

iddetem 

hat  State 

nectlcut 
Idea  of  inmisncelEmedfoTtbe 
rl«d  women"  ira>  piiDted  upon  the  poli^ 
nnder  Umt  beading,  and  b  u  lollowa:  ''  Anj 
policy  of  lUe  inn^nce  expreawd  to  be  for  tba 
benent;  of  a  married  woman,  or  inlgned  to  b«t 
or  In  tmat  for  her,  shall  Inure  to  ur  separate 
oae,  or.  In  case  of  her  deceaae  before  parent, 
to  the  use  of  herchildren,  or  of  her  bnsband'a 
children,  as  may  be  provided  In  such  policy; 
ProeidM,  Tt^t,  if  theannual premium  onsuch 
polity  ihaU  exceed  three  hundred  dollan,  the 


amount  of  micb  exceea,  with  interest,  shall  Id- 
o  the  benefit  of  the  creditotaof  ue  person 
{ the  premiums:  but  If  alie  shall  die  be- 

.  te  person  Insured,  leaving  no  children  of 

herself  or  huaband,  the  polic?  shall  become 


payinE  th 
fore  the  pi 


policy;"  and  this  eziract  from  the  statute  was 
printM  upon  the  poller  and  attention  directed 
thereto.  From  the  CSG0.80  premium  the  sum 
of  $100  was  deducted,  to  be  charged  against 
the  policy  In  accordance  with  its  terms,  with 
Interest,  and  $24S.80  was  therefore  the  sum 
paid. 

The  American  Life  Insurance  and  Trust 
Oompanj  of  Pbiladelphla  had  also  issued  a 
policy  In  the  sum  of  |5,Q00  oo  the  life  of  Hume, 
payaole  to  himself  or  bis  personal  representa- 
tives, and  this  was  collected  by  his  admlnia- 
UntoTt. 

Thomas  L.  Home  died  at  Washli     

SSd  of  October,  1S81,  Insolvent,  his  widow 
Aoale  0.  Hume  and  six  minor  cbUdren  surviv- 
ing him. 

November  9,  1681,  the  Oentral  National 
Bonk  of  Washington,  ta  the  holder  of  certain 
promissory  notes  of  Iliomas  L.  Hume,  amount- 
Ing  to  several  thousand  dollars,  filed  a  bill  In 
the  Supreme  Court  of  the  District  of  Colom- 
bia against  Uis.  Hume  and  the  Uaiyland  Life 


oat  compUinant^B  knowledge  or  consent  and 
for  the  purpose  of  blnderfng,  ddayiog  and 
defmudlng  Oie  complainant  and  bis  other  cred- 
itors; and  praying  for  a  KMr^nlng  order  on 
the  insurance  company  from  payiiw  to,  aod 
Hia.  Hume  from  receiving,  either  for  nenalf  or 
chfldren,  theamountduepeiullngtheniit.aBd 
"that  the  amount  of  the  said  inmranoa  policy 
may  be  decreed  to  be  asseUof  s^  Thomas  L. 
Hume  applicable  to  Repayment  of  debts  owing 
by  him  at  his  death,"  etc  The  temporary  m- 
Junction  was  granted. 
On  the  ISui  of  " 


t  November,  the  inturanoe 

_    tnewer  to  the  effect  that  Mrs. 

dtheinsuranceinherownname, 

and  was  entitled  under  the policvto  the  amount 
thereof,  and  setting  up  and  relying  upon  the 
17th  section  of  lis  charter,  quoted  above. 
Mrs.  Hume  answered,  November  16,  declaring 
that  she  applied  for  and  procured  the  policy  In 
question,  and  that  tt  was  not  procured  with 
fraudulent  iDt«Dt;  that  the  eetaleof  herfather, 
A..  H.  Fickrell,  who  died  Id  18T9,  was  the 
largest  creditor  of  Hume's  estate;  that  she  is 
herfather's  residuary  legatee;  that  the  amount 
878 


I  Uritkd  Statrs.  Oor.  Txbm, 

of  the  policy  was  Intended  not  only  to  provide 
for  her,  but  also  to  secure  her  against  loss;  that 
her  mother  had  furnished  Hume  witEi  about  a 
thousand  dollars  annual 
best  Interests  and  that  ol  .         _  _, 

and  that  the  premiom  paid  on  the  policy  in 
question  and  those  paid  on  other  pollclee,  waa 
and  vete  paid  out  of  money  belonging  to  her 
father's  estate,  or  out  ol  tbe  money  of  tier 
mother,  applied  as  dli«cted  ai:d  requested  by 


ucujnuuii  V.  Keyser,  receiver,  holdine  un- 
paid notes  of  Hume,  waa  allowed,  by  order  of 
court.  Novembw  10, 1881,  to  Intervene  as  co- 
compMnant  In  tlie  cause. 

R.  Ross  Perry  and  Reslnahl  Fendall  were 
appointed,  November  SO,  1881,  Hume's  admin- 
iBtiators. 

On  January  2S,  ISSS.theadmlnistratorsfiled 
three  IdUs  (and  obtained  Injunctfons)  against 
Hta.  Hume  and  each  of  the  other  inaurance 
companlea,  bdng  cases  numbered  8011,  8013. 
801S,  attawing  each  of  the  policies  (except  the 
American)  as  a  f»adulent  transfer  by  an  In- 
solvent of  anets  belon^g  to  bis  credRors. 

The  answers  of  Mrs.  Hume  were  substantial- 
ly the  same  mutatii  mulandit  as  above  given, 
and  BO  were  the  oDsweTa  of  the  ConDecticut 
Mutual  and  the  Tiririnla  Life,  the  former  plead- 
ing the  statute  of  Oonuecticut  as  part  of  ila 
policy  and  the  latter  the  seventh  section  of  Ita 

The  Hartford  Life  and  Annuity  Company 
did  not  answer,  and  Uie  bill  to  which  it  was  a 
pai\y  defendant  was  taken  pro  eor^eno. 

The  administratorB  were,  by  order  of  court, 
Januaty  %,  1888,  admitted  parties  defendant  to    [SOt] 
said  first  case  numbered  7906,  and  casea  num- 
bered 8011,  8012  and  8018  were  coosoUdated 
with  that  case. 

January  A,  1888,  the  court  entered  a  decretal 
order,  dissaving  the  restraining  order  in  or- 
igfaial  catise  numbered  8013,  and  directing 
the  Virginia  Insurance  Company  to  pay  the 
amount  due  upon  ita  policy  into  court,  and  the 
clerk  ot  the  court  to  pay  tne  same  overto  Mra. 
Hume,  for  her  own  benefit  and  as  Kuardtan  of 
herchildren  (wbicbwssdoneaocordtngly),  and 
condnuing  the  injunctions  in  original  causes 
8011,  801$  7S0S,  but  ordering  the  other  insur- 
ance companlea  to  pay  theamounts  due  Into  the 
>f  thecourt. 


r^stry  o 
By  on) 


Qeorgetowo,  wliicb  lud  proved  up  a  large 
claim  against  Home'a  estate,  was  allowed  to 
intervene  in  original  cause  No.  790S  as  a  co- 
complaiunt:  and  March  19,  1B8S,  Qeorae  W. 
Oochran,  a  creditor,  was  bv  like  order  allowed 
to  Intervene  as  co-complalnant  in  the  oonsoli- 
daled  coses. 

Replications  were  filed  and  testimony  taken 
on  both  sides. 

The  evidence  tends  to  show  that  Hume's  fi- 
nancial condition  as  early  as  1874  wa-v  such  that 
If  called  upon  to  respond  on  tlie  Instant,  h« 
could  not  have  met  his  liabilities,  and  that  Uiib 
condltlan  grew  gradually  worse  until  It  culml- 
naled  In  Irretrievable  ruin  in  the  fall  of  1681 ;  but 
italsoindIcate8thatfOTMvenIyeara,anduplo 
October  SI,  1661,  two  days  before  Us  death, 
be  was  a  partner  in  a  going  ooncemqKMnntly 
of  capital  and  credit;  that  he  had  a  oolMide^ 
128  U.S. 
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able  amonnt  of  real  wtale,  though  most  of  It 
'  waa  heavily  encumbeitMli  tbut  be  was  an  active 
buBtnen  man,  not  peraonall;  eztraTagant;  and 
that  be  waB,  fortwo  yeara  prior  to  October,  In 
receipt  of  moDevs  from  bis  wife's  mother,  who 
bad  BO  Income  from  her  aeparate  proper^. 

He  seems  to  have  received  from  Mra,  Pick- 
rell,  or  the  estate  ofFichreU,  his  wife'i  father, 
of  which  Mrs.  Hmue  was  thereaiduarj legatee, 
over  aix  thonsand  dollan  in  167B,  over  three 
thonaand  dollars  in  1880,  and  over  aerentfien 
hundred  dollars  hi  1631. 
[291]  Mis.  Pickreira  fixed  Income  was  onethou- 
'  sand  dollars  a  rear  from  rents  of  her  own  prop- 

erty, which,  after  the  death  of  her  hnshand  m 
May,  1879,  was  regularly  paid  over  to  Mr. 
Hume,  She  tesliflea  that  aha  told  Hume  that 
"he  could  nae  all  that  I  [ahe]  had  for  hia  own 
■adbis  famlly'f  benefit,  and  that  he  could  use 
It  for  BDythloK  be  thought  beet;"  that  she  bad 
out  of  ft  heneU  from  )200  to  $250  a  year 
tntn  the  death  (d  Pickiel),  in  Hay,  18T9,  to 
that  of  Hume,  in  October,  1881,  and  that  be- 
fore hia  death  Mr.  Humelnformed  bis  wife  and 
herself  that  he  bad  insured  bia  life  for  JAn. 
Home's  beaeBt,  but  did  not  atato  where  the 
premium  money  came  from. 

Blackford,  agentfor  the  Maryland  company, 
teatifled,  under  objection,  that  Hume  told  him 
In  Febraarv,  18SI,  that  certain  means  had  been 
placed  In  hia  hands,  to  be  invested  for  hia  wife 
and  chOdren,  and  he  bad  concluded  1o  take 
$10,000  to  Blackford's  agency,  and  should, 
■ome  months  later,  take  $10,000  in  the  Con- 
necticut HutnaL  He  ecccvdingly  took  $10,000 
In  the  Maryland,  and  subsequently,  duringtbe 
fummer,  informed  Blackford  that  be  bad  ob- 
tained tbe  insurance  In  the  Connectlcnt  Mutual. 

Evidence  was  also  adduced  that  Mr.  Hume 
waa  largely  faidebted  to  Ptckrell's  eatate,  by 
leason  of  indoTtementB  of  bli  paper  by  Plck- 
leU,  and  the  use  byhlmlnraidiicmoneyof 
■ecntltlea  belonging  to  the  latter,  aiid  that  said 
estate  lahiv(Jvea  in  littgaUoo  and  Its  ultimate 
value  i»oblematical. 

Tbe  canaea  were  ordered  to  be  heard  in  the 
lint  iuBtanoe  at  a  general  term  of  tbe  Supreme 
Court  of  the  Dfatilct  of  Columbia,  which 
court,  after  argument,  mi  the  Sih  day  of  Jan- 
nary,  1S8S,  decreed  that  the  administrators 
•bould  recover  all  sums  paid  by  Thomaa  L. 
Hume  BB  premlumB  on  all  said  pdlldea,  includ- 
ing tboee  on  the  Virginia  poDcy  from  1874, 
atid  that  after  deducting  sala  premluma  the  res- 
idue of  the  money  paid  into  court  (t>etng  that 
received  from  the  Maryland  and  tbe  Connecti- 
cut Mutual)  be  paid  to  Mrs.  Hume  Individually 
or  as  guardian  for  hersdf  end  children,  and 
that  the  Hartford  Life  and  Annuity  Company 
pay  over  to  ber  the  amount  due  on  the  certln- 
caies  ISBoed  bv  It. 

From  this  decree  the  aaid  Central  NatkHial 
^OXl  Bank,  Benjamin  U.  Eevser,  the  Farmers'  and 
Mechanicr  National  Bank  <a  Georgetown, 
Oeorge  W.  Cochran,  and  the  administrators, 
aa  w^l  aa  Mrs.  Hums,  appealed  to  this  court; 
and  the  cause  came  on  to  be  heard  here  upon 
tbeae  GTOSB  appeala. 

Mmn.  Walter  D.  Daeiige,  StfftnaU  An- 
da0  and  B.  Bow  PartT>  for  the  Bank  and 
Admlnlftnton,  and  Mmn.  Bdteanlt  S  £tam- 
on^for  cndltan: 
IS8II.B. 


connection  with  thelnaolvent  Debtors' Act, was 
held  In  England  to  be  fraudulent  upon  the 
death  of  the  settlor. 

Buoyon,  Life  Asmr.  S7V;  Sinu  v.  TKomat,  IS 
Ad.  &m  tSS3;  SartheuU  v.  DoM.  1  Cnig  A 
P.  100. 

A  transfer  of  cbosea  In  action  la  liable  to  ln> 
vestigation  on  the  ground  of  fraud.  A  court 
of  equltv  may  reach  property  which  la  not 
liable  to  legal  process  at  law. 

BdtondUr  v.Waee,  I  Campb.  487;  Oraeet  v. 
Dolphin,  1  81m,  66;  Brandon  v.  liobinton,  18 
Ves-  429;  Oreim  v.  Spiarr.  1  Rusa.  &  Myl.  895: 
PuTCff\.IioberU.lMyl.&K.i:Siaifv.anU- 
hfl,  1  Maco.  &  O.  864;  PenhaU  v.  Mwin,  1 
Smale  A  a.  867;  French  t.  V^endi.i  "Da Q^VL 
&  a.  96;  Jenkipi  v.  Vattghan,  BDrew.  119;  A(Ul« 
V.  Dag,  28  L.  J.  Cb.  46;  8b>ko4  v.  Oowan.  89 
Beav.  687;  Fi-eeman  v.  Fopt,  L.  B  6  Ch.  App^ 
CaB.  638:  Tavlor  v.  Ooenen,  L.  B  1  Ch.  Dlv. 
636. 

A  poller  of  Insurance  upon  tbe  life  of  a  per- 
son Is  a  chose  in  action,  and  as  such  liable  to 
the  payment  of  the  debla  of  the  party  in  whose 
favor  It  is  issued,  and  is  therefore  within  the 
statute  against  fraudulent  conveyances. 

eilitiffi  App.  '60  Pa.  75;  Ander$im'»  Bit.  80 
Pa.  208;  Stoket  v.  Cofeg.  8  Bush,  688;  TAimp- 
tan  V.  OandiW  11  Bush,  607;  Bathaway  v. 
Bhtrman,  61  Maine,  Vl^;AnlhTaeit« Int.  Oo.V. 
Bean,  109  Mass.  888;  Barry  v.  Eg.  Life  Attur. 
Soeutu,  69  N.  Y.  698;  Rnee  v.  MtOipeaee,  66 
Ind.  SWiatigler  v.  Btigler,  77  Va.  ISt;  Bueen- 
tion  ^Eeartng.  36  L*.  Ann.  886. 

Proof  of  fraud  In  fact  is  not  required  In  ■ 
case  like  this. 

Wait,  Fraud.  Conv.  |g  9,  10,  888;  Bump, 
Fraud.  Conv.  33-85,  27. 

An  insolvent  debtor  cannot  make  a  settle- 
ment with  his  creditors'  money,  on  his  wile 
or  children,  or  on  both. 

Taylor  v,  Jonet,  2  Atk.  600;  Bimmotidi  ▼. 
Kinnaird,  4  Ves.  786. 

Mrs.  Hume  was  not  a  purchaser  for  a  valu- 
able consideration. 

SHU  V.  MittMl,  94  n.  8.  680  (84:  179); 
Hvmet  T.  Bervggt,9^'U.  S.  22  (24:  61);  Betttn 
V.  BtOand,  86  N.  J.  Eq.  472;  Kncnelton  v.  Mi»h, 
88awy.  625;  Bijnur  v.  iferrtU,  6CuBb,  (Mnsa.) 
882:  Bo«trf  V.  Batedl.  107  U.  S.  602  (27: 500). 

The  administrators  remeseut  tbe  creditors. 

Sagan  y.Walier,  66  U.  8.  14 How.  84  (14: 
816). 

An  assignment,wlthin  theStatuteof  I8EII1. 
chap.  6,  is  utterly  void  against  creditors,  and 
the  property  assigned  isawels  for  the  payment 
of  debts. 

8  Wma.  Exra  7th  Am.  ed.  1761,  marg.  p, 
1679,  and  anthoritto  dted;  Shear*  v.  Bagert,  8 
Bam.  ft  Ad.  862;  Siarf  v.  SouOg,  1  Macn.  A 
a.  864. 

In  equl^  an  executor  or  administrator  mw, 
as  the  re^eaentative  of  creditors,  assail  afraid 
ulent  tiusfer. 

SBllana  V.  Onift,  80  I^ck.  821,  dted  andap- 
proved  in  Bagan  v.  Walker,  tupra:  WdA  v. 
WeUi,  lOS  Mass.  289;  Ohate  v.  JbiiUitg,  18 
Gray,  418;  GaneeU  v.  OimmH,  38  Maine.  888; 
Oaient  V.  Pg^er,  8  Pick.  254;  JIUatw  v.  AA«- 
wn,  48  7t  48. 

And  ^so  at  law. 


,,Goo^ 
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MtLean  t.  Wedu,  81  Maine,  2T7;  Martin 
Boot.  IT  Hub.  ZS;  Buehltr  t.  Glminger,  i 
Watts,  29t;  Sleteitrl  y.  EearTuy,  6  Watta,  4S8; 
jninor  T.  JfM<t.  8  Coim.  389 ;  JwfrtM  T.  AwUKb, 
11  Conn.  28S. 

Bncb  tnuufers  an  not  good  at  law  and  are 
mpported  in  eonHty  only  aa  contracts  loai^gii. 

^{^  y.  Bovile*,  8  White  AT.  Lead.  Cas.  £q. 
*TO4;  a  8toi7,  Eq.  Jnr.  1040;  2  Wmi.  Ezn.  ill. 

The  gifts  8Mia£t  hov  to  beenfoiced  are  from 
bnaband  to  win.  Such  gifts  ue  at  law  al»>- 
InleW  ToId. 

a  Kent,  Com.  183,  MI3:  WoffiivVonl  r.  ABm, 
sea.  8.  10PeiLBSS9:64Si;BaboBokv.BeUer, 
34  N.  T.  «38:  fluftt  V.  Johnten,  44  IT.  T.  81j 
Rev.  Stat  D.  C.  §  737. 

The  whole  tinnasctlcm  was  managed  ezdn- 
■ively  b7  the  husband  and  without  the  knowl- 
edge of  the  wife. 

&^  V.  Htutell,  107  n.  8.  603  (37:  SOO). 

The  proceeds  belong  to  the  eatste  of  the  ds- 
cedent  who  paid  the  conBideratlonB. 

Bump,  Fraud.  Conv.  8d  ed.  340,  241,  and 
cases  cited  (n.  4),  also  p.  254;  Ai'dvr  t.  Kiddtr, 

10  Ves.  seo. 

Mam.  Enoeh  Tottes  and  /,  Rol^tworth 
Oordon,  for  Annie  Q.  Hume; 

The  proceeds  of  a  polity  of  Insuranoe  issued 
on  the  life  of  a  husband,  psjahle  to  the  wife, 
or  to  the  wife  and  children,  cannot  he  toucbea 
by  Uie  creditors  of  Ae  Insured.  Sud)  policies 
are  not  fraudulent  as  to  creditors. 

Bank  v.  Biinu,  8  Hackey.  884;  Stueeuion  a 
Bearing,  26  La.  An.  828;  Ooodrieh  v.  Trtat,  8 
Col.  406;  SUioit*  App.  CO  Fa.  75;  MeOntduon't 
Jm.  W  Pa.  188. 187. 

Where  tbecourts  have  assumed  to  give  cred- 
itors anj  claim  upon  the  proceeds  of  poHdes  on 
their  face  In  favor  of  wife  or  children,  it  has 
only  been  to  the  extent  of  the  amount  of  the 
premiums  paid  by  the  insured, — the  balance 
going  to  the  bCDCQciaries, — and  even  then  only 
upon  the  "clearest  proof  of  fraud.  If  at  all." 

Ptiwx  7.  Makepeace,  65  Ind.  847;  ^fi^nu  Nat. 
Ban*  V.  U.  8.  Life  Int.  Co.  34  Fed.  Sep.  770: 
Stigler  v.  atigler,  77  Ta.  168. 

The  adminlstratoTB  cannot  maintain  this  ac- 
tion. They  cannot  be  heard  under  our  laws  to 
assail  the  good  faith  of  tlielr  Intestate. 

Bagan  v.  Waiker,  65  U.  8.  14  How.  84  (ii: 
816);  CSfirty  t.  Pndgeon,  71  U.  8.  4  Wall.  196 
aS:  333);  Leame  t.  &;ery,  65  U.  8.  34  How. 
3iMm:mG);8/ielb!/y.Qvy.UV.S.  11  Wheat. 
881  Ifi:  496);  Li^ingweU  v.  Warrtn.  87  U.  8.  3 
Black,  609  (17:  361);  Daei*  y.  Saanton.  64  Ala. 
377;  AUein  v.  Sharp,  7  GUI  &  J.  96;  Zterwy  t. 
SnUtluon,  6  Hair.  &  J.  81;  Ooodrieh  y.  Treat, 
8  Col.  408;  Bump,  Fraud.  Conv.  444,  note; 
Kinneiam  v.  Mimr,  S  Hd.  Oh.  407;  Ohoteau  y. 
Jona,  11  lU.  810;  Matanie  MuU  BelitfAia.  y. 
MoAvlev,  3  Hackey,  70;  TitruM  y.  Oarietl,  Id. 
864;  Burton  y.  FarinMt.  86  if .  G  980. 

A  Tolontary  conveyance  as  between  the  par- 
ties, their  personal  represeutatlvea  and  heirs, 
b  valid. 

Bump,  Fraud.  Conv.  444,  note;  J)avi*  y. 
Bwmeon,  Dortey  y.BmHh»o»,  Ooodrieh  v.  Threat, 
Bwrton  y.  FarinMt.  and  Oieleav  v.  Jom*, 
ttipra;  Oottraine  t,  Ohisw,  8  Ired.  Eq.  348; 
StarMeanl  y.  Datii,  ft  Ired.  Law,  86B. 

Hnine  received  money  from  tea.  IMckreD 
and  used  the  mooer  thus  moqidred  for  the  pro- 
curement of  the  polidea  In  dlspnta, 
«74 


As  to  the  competency,  as  evidence,  of  Htune'e 
declaraiion,  see  Darling  y.  Briiant,  17  Ala.  10; 
BeU  y.  Antteg,  16  East,  141.  148;  Denting  y. 
Oarri^gUm,  13  Codd.  \-,Sbrbm  v.  BMOmo,  7 
Conn.  819;  finnSty  y.^iford.  88  N.  H.  444; 
Selaan  y.  Itenon,  B4  iJa.  0;  1  Greenl.  Bv. 
%%  147,  148;  8  Sm.  Lead.  Cas.  pt.  3, 1010;  .04- 
ladi^  V.  LiUlepiwe,  3  Mnnf.  818. 

The  Central  National  Bank  was  in  ni>  w^ 
injured,  even  if  there  was  a  fiaud;  and  not 
b^og  injured.  It  cannot  be  heard  to  complain. 

aaxton  y.  Wuatm,  1  Am.  Lead.  Cas.  Eq.  87; 
Ctarke  y.  WhiU,  87  U.  8. 13  FeL  178,  IW  (9: 
1046,  lOSS);  Kapham,  Eq.  810. 

Hera  was  a  total  indebtedneas  actuaDf  tad 
equitably  duefrom  Hume  to  his  wife,  amouDt- 
Ing  to  about  $54,000.  Her  eqniWwas  as  mod 
as  that  of  any  other  creditor,  and  he  couU  se- 
cure her  as  well  as  be  could  the  Bank. 

Bite  y.  Nat.  Met.  Bank,  111  U.  B.  789  (38: 
577);  WoodmorOt  y.  Baiett,  SI  H.  T.  9;  f^ra. 
eam  OMOed  FUna  Co.  v.mw,  86N.  Y.43I;  1 
Bishop,  Har.  Women,  §  119;  Bgde  v.  Fovea. 
47  Mich,  108;  Smith  v.  SeOerHng,  85  Fed.  Rep^ 


608);  Sinde  v.  Longaorth,  34  V.  S.  11  Whe<«. 
918  («:  467);  aeward  v.  Jaekem.  8  Cow.  407. 

A  husband  mav  take  insurance  policies  m 
his  own  life  for  toe  beneflt  of  his  family;  and 
in  the  absence  of  a  statute  his  creditors  cannot 

May,  Ins.  699,  note;  Sueeeuionaf  Etaring,  36 
La.  Ann.  826;  EUiotei  App.  60  I^.  76;  Ander- 
eon'sMt.  85  P&  903;  MeCuleJuon'e  Am.  99  Fa. 
188;An<3«  y.  Makmeaee,  66 la^  846;  Thompton 
V.  Oujtdiff,  11  Bush,  669. 

A  life  policy  issued  on  the  life  of  a  hnaband 


Etliton  V.  Eaieon,  1  White  &  T.  Lead.  Cos. 

a.  421;  Bliss,  Life  Ins.  gS  818,  846;  Olan  ▼. 

loeeHer,  104 HI.  im-.NomAm.  LiflBu.  Co. 

WiUon,  111  Mass.  548;  Bvfon  y.  MerrifiM. 
51  Ind.  34. 

The  Statute  of  18  Mix.,  chap.  6,  relates  to 
antecedent  and  not  to  subsequent  creditors. 

Bexian  v.  Whealon,  eupra;  MatHnglg  y.  Nfe, 
75  U.  S.  8  Wall.  870  (19:  380);  Smith  y.  Vedgee, 
~1  tr.  8,  188  (38;  481). 

The  policy  Is  not  uie  contract,  but  only  the 
evidence  of  it. 

Olam  y.  OloedcUr.  104  DL  673;  Sucoemimi^ 
Bearing,  96  La.  Ann,  886;  Bathawu/  y.  Sher- 
,  61  Maine,  478. 


No  appeal  was  prosecuted  from  the  decree  of 
January  4, 1888,  directing  the  amount  due  upon 
the  pohcv  Issued  by  the  Life  Insurance  Com- 
psnv  of  Vir^nia  to  be  paid  over  to  Mrs.  Hume 
for  her  own  oeneflt  and  as  guardian  of  her  chil- 
dren, nor  isanyerroroowasaiKuedtotbeac^oii 
of  the  court  In  that  regard.  Indeed,  it  is  con- 
ceded by  counsel  for  the  complainants  thatihla 
contract  was  perfectly  valid  as  against  the  woiid; 
but  It  is  Insuted  tiiat,  assuming  the  proof  ta> 
eatabHah  the  Insolvency  of  Hume  in  1B74  and 
thenceforwaid,  the  premiums  paid  In  that  and 


equity  to  the  creditors,  and  tl 


Bask  or  WABmnsTOK  ▼.  Hem. 


tlttad  to  a  decree  therefor  u  well  u  for  the 
amoniit  of  the  Haiyland  and  Coonecticat  poU- 
dm  and  the  premluiuB  paid  thereon. 
It  ia  not  denied  that  the  contract  of  the  Haiy- 


«ui  Judgment,  true  of  that  of  the  Connecticut 
Munal,  while  the  Hartford  company's  ceitUI- 
catea  were  panhle  to  her,  If  Uvhig. 

Mr.  Hume  DaTing  been  inaolTent  at  the  time 
the  Insnnnoe  was  Reeled,  and  having  paid  the 
premioma  bimaelf,  It  ii  argued  that  tocse  poU- 
des  were  within  the  prorlmona  of  18  Elizabeth, 
c  6,  and  Innie  to  the  beneflt  of  hia  cieditoia  aa 
eqniralent  to  tnnsfen  of  propertjr  with  intent 


from  deaiing  with  their  .  ,  .      , 

the  tMraJudic«  of  their  creditois;  hut  dealing 
with  that  which  credltoia,  IrrenKCtiTe  of  fiu(£ 
deellng,  could  not  have  touched,  la  within  nei- 
ther the  letter  nor  the  spirit  of  the  statute.  In 
the  ilew  of  the  Uw,  credit  is  extaoded  in  reli- 
ance upon  the  erldeDoe  of  the  aMU^  of  the 
debtor  to  pay,  and  in 'oonfldence  that  ois  poa> 
teasiona  will  not  he  dloiinlshed  to  the  prejudice 
of  those  who  trust  him.  This  reliance  ia  dis- 
appointed, and  thla  confidence  abused.  If  be 
dlvestshimgelf  of  his  proper^  bjglrlng  It  away 
after  he  has  obtaioed  credit.  And  where  a  per- 
son has  taken  out  policies  of  Insurance  upon  hla 
life  for  the  beneflt  of  hla  estate,  It  has  been  fre- 
t^ueatly  beld  that,  as  against  creditors,  his  as- 
signment, when  Insolvent,  of  such  policies,  to 
or  for  the  beoefll  of  wife  aad  children,  or  either, 
coostituies  a  fraudulent  transfer  of  anets  with- 
in the  statute,  and  this,  even  though  the  debtor 
ajaj  have  had  no  deliberate  intention  of  de- 
priving hla  creditors  of  a  fund  to  which  thej 
weite  entitled,  because  his  act  has  in  point  of 
fact  witbdrawn  such  a  fund  from  them,  and 
dealt  with  it  by  way  of  bounty.  Frfeman-y; 
Pope,  L.  a  9  Eq.  Caa. 206;  8. 0.L  R. OCh.  App. 
Cas.  688.  The  rule  stands  upon  precisely  the 
same  ground  as  any  other  diBposition  of  his 
property  by  the  debtor.  The  defect  of  the  dis- 
poBition  la  that  It  removes  Ibe  properly  of  the 
debtor  out  of  the  reach  of  his  creoilota.  Cor- 
tiith  y.  Ctai^.  L.  R  U  Eq.  Cas.  189. 

But  the  rule  applies  only  to  that  which  the 
debtor  coutd  have  made  available  for  pay- 
ment of  his  debts.  For  InBlance.  the  eierclse 
of  a  general  power  of  appointment  might  be 
fraudulent  and  void  under  the  statute,  but  not 
the  exercise  of  a  limited  or  exclusive  power,  be- 
cause. In  the  latter  case,  the  debtor  never  bad 
any  interest  In  the  property  himself  which  could 
have  been  available  to  a  creditor,  or  by  which 
be  couldbaveobiainedcredit.  Hay  on  Fraud. 
Oonv.  p.  83.  It  Is  true  that  creditors  can  obtain 
relief  ui  respect  to  a  fraudulent  conveyance 
where  the  grantor  cannot;  but  that  relief  only 
restores  the  subjection  of  the  debtor's  propern 
to  the  payment  of  his  indebtedness  aa  It  existed 
prior  to  the  conveyance. 

A  person  baa  an  Insurable  interest  in  bis  one 
life  for  the  beiwflt  of  his  estate.  The  contract 
aftorda  ne  compensation  to  him,  but  to  his  rep- 
reaentatlvea.  8o  the  creditor  has  an  Insurable 
interest  in  the  debtor's  life,  and  cae  protect 
himaelf  accordingly,  if  be  so  chooses.  Marine 
and  Are  inanrance  is  considered  aa  strictly  an 
fndemni^;  bat  while  this  is  not  so  as  to  llfehi- 
1S8U.  8. 


surance,  which  Is  simply  a  contract,  to  br  a> 
the  company  is  concerned,  to  pay  a  cert^  sum 
of  money  upon  the  occurrence  of  an  event 
which  is  sr-  -' "—  "  ■- ' 


contract  of  indemnity.    If  the  creditor  insures 
the  life  of  bis  debtor,  he  Is  thereby  indemnified 

gainst  the  loss  of  his  debt  bv  the  dealb  of  the 
debtor  before  payment ;  yet.  if  the  creditor  keepa 
up  the  premiums,  and  his  debt  Is  paid  before 
tbe  debtor's  death,  he  may  stUl  recover  upon 
the  contract,  which  was  valid  when  made,  and 
which  (he  insurance  company  is  hound  to  pay 
according  to  Its  terms;  but  If  the  debtor  obtaini 
the  insurance  on  the  tauuratde  Inta^st  of  the 
creditor,  and  pays  the  premiums  himself,  and 
the  debt  is  estingulsbed  before  the  losunoc* 
falls  in,  then  tbe  proceeds  would  go  to  the  es- 
tate of  the  debtor.  Knox  t.  Tunur,  L.  R  9 
%Caa.  106. 
le  wife  and  chQdren  have  an  Insurable  ln> 
terest  in  the  life  of  the  husband  and  father;  and 
If  insurance  tbeteon  be  taken  out  t^  him  and 
he  pays  the  premiums  and  survlvee  them,  it 
might  be  reasonably  claimed,  in  the  absence  of 
a  siatutoiy  provision  to  the  contrary,  that  the 
poU^  would  inure  to  his  estate. 

In  Oi>niinental  Lift  Int.  Co.  v.  PtOmtr,  43 
Conn.  60,  the  wife  insured  the  life  of  the  bus- 
band,  (he  amount  insured  to  be  payable  to  her 
if  she  survived  bim,  If  not,  to  her  children. 
The  wife  and  one  son  died  prior  to  the  husband, 
the  son  leaving  a  son  surviving.  The  court 
held  that,  under  tbe  provisions  of  the  abitute  of 
that  Slate,  the  policy  being  made  payable  to 
tbe  wife  and  children,  the  children  immedinteiy 
took  such  a  vested  Interest  in  the  policy,  that 
the  grandson  was  enlltled  to  his  lather's  share, 
the  wife  having  died  before  the  husband;  but 
thet.  In  the  ab»EDce  of  tbe  slaiule.  "  It  would 
have  been  a  fund  In  the  hands  of  bis  repicseul- 
atives  for  the  benefit  of  the  creiJitors,  provided 
tbe  premiums  had  been  paid  by  Uim.  So  in 
the  case  of  Anderton'i  Estate,  llay'a  and  Kerr'i 
Appeal.  80  Pa.  St.  202,  A.  insured  his  life  in 
favor  of  bts  wife,  who  died  inleaiaic  In  his  life-  rottta 
time,  leaving  an  only  child.  A.  died  Inleslate  f  *"' 
and  insolvent,  the  child  survivine;  and  tbe  court 
held  that  die  proceeds  of  the  policy  belonged  10 
tbe  wife's  estate,  aod,  uodcr  tbe  latcstate  laws, 
was  to  be  distributed  share  and  share  alike  be- 
tween her  child  and  her  husband'a  estate,  not- 
withstandlug.  under  a  prior  statute,  life  insur< 
ance  taken  out  for  the  wife  vested  In  her  free 
from  tbe  claims  of  tbe  husband's  creditors. 
But  if  the  wife  had  survived  shb  would  hire 
token  the  entire  proceeds. 

We  think  it  cannot  be  doubted  that  In  tbe  in- 
stance of  contracts  of  insurance  wiUi  a  wife  or 
children,  or  both,  upon  their  insurable  interest 
In  the  life  of  the  husband  or  father,  the  latter, 
while  they  are  living,  can  exercise  no  power  of 
disposition  over  tbe  same  without  their  consent, 
nor  has  he  any  Interest  therein  of  which  he  can 
avail  himself;  nor  upon  hfs  death  have  his  per- 
sonal representatives  or  hfs  creditors  any  Inter- 
est In  the  proceeds  of  such  conbscts,  which 
belong  to  the  beneficiaries  to  whom  they  are 

It  Is  Indeed  the  general  rule  that  a  policy,  and 

the  monev  to  become  due  under  it,  Mong,  tba 

moment  ft  Is  issued,  to  the  person  or  penona 
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named  In  It  u  tbe  benefldair  at  benefldttrfaa, 
and  Ukat  there  U  no  power  In  ttw  person  pro- 
cailng  Um  Innirance,  bf  any  act  otDls,b7  deed 
or  bj  will,  to  transfer  to  any  other  person  the 
Interest  of  the  pereon  named.  Bllsa,  LUe  Ina. 
2d  ed.  p.  filT;  OlanM  v.  OloeeUar,  10  111.  App. 
486,  per  McAllister,  J. ;  8.  0.  IM  Dl.  S79;  wU- 
bum  V.  WiUmm,  88  Ind,  56;  RitJur  v.  Oharter 
Oak  Lift  Itu.  Oo.  37  Minn.  198;  Oharttr  Oak 
IAf»  In*.  Go.  -7.  BraJit,  47  Mo.  419;  Oould  t. 
.ffm«riiM),09Maa».  154;  Kninkf^cJter life Ini. 
Co.  V.  WeiU,  Id,  167. 

This  must  ordfoBtfly  be  ao  it-icre  the  con- 
tract 1b  directly  with  the  benefldarv-.  In  respect 
to  policies  ranniDg  to  tbe  person  loBured,  but 
payable  to  another  baring  a  direct  pecoolaiy 
bilerest  tn  the  life  insured;  and  where  the  pro- 
ceeds are  made  to  enure  by  positive  statutory 

Mrs.  Hume  was  confessedly  K  contracting 
nuly  to  the  Maryland  polity;  aod  as  to  the 
Connecticut  contracta,  the  slatuta  of  the  State 
where  they  were  made  and  to  be  performed, 
explicitly  provided  that  a  policy  for  the  beneOt 
of  a  manied  woman  shall  enure  to  her  separate 
use  or  that  of  ber  children;  but  If  the  annual 
premitim  exceed  three  hundred  dollara,  tbe 
amount  of  such  excess  Bhall  enure  to  the  bene- 
fit of  tbe  creditors  of  the  person  paying  the 
premiums. 

The  rightB  and  beneflta  given  by  the  lawB  of 
Ooonectlcut  In  thli  regard  are  as  much  part  of 
these  contracts  as  if  UKorpotated  (berelo,  not 
only  because  they  are  to  he  taken  as  If  entered 
Into  tbere,  bnt  because  there  was  the  place  of 
performance,  and  tbe  stipulation  of  tbe  partlea 
was  made  with  reference  to  tbe  lawB  of  that 
place. 

And  if  this  be  BO  aa  between  Hume  and  the 
Connectlcat  companies,  then  he  conld  not  have 
at  any  time  disposed  of  these  policies  wllliont 
the  consent  of  the  beneficiary.    Nor  is  there 


self  or  his  personal  representatives,  would  be 
held  invalid  In  that  District,  even  Ibongh  valid 
under  the  laws  of  Connecticut,  If  tbe  laws  ' 
the  DIatrict  were  opposed  to  tbe  latter,  becau.  _ 
the  podUve  laws  of  the  dmnlcll  and  the  forum 
must  prev^;  bnt  diere  Is  no  such  conflict  of 
laws  in  thia  case  In  respect  to  the  power  of  dia- 
podUon  by  a  person  procuring  insurance  pay- 
able to  another. 
Tbe  obvious  distinction  between  tbe  transfer 


himself  or  _  ,      . 

obtaining  of  ft  poucT  by  a  person  upon  the  in- 
■miBble  interest  of  his  wife  and  children,  and 
payable  to  them,  has  beeo  repeatedly  recog- 
nised by  tbe  conrta. 

Tbaiin  SUiotei  Appeal,  SOFa.?S,  where  the 
poUdea  weis  iasued  m  tbe  name  of  tbe  husband, 
and  payable  to  blmaelf  <«  hU  personal  repre- 
NDtMVCL  aod  while  he  wu  fauolrent  were  by 
him  bannmed  to  tmsteea  for  his  wife's  benefit, 
the  Snprame  Oonrt  of  Pennsylvania,  while 
boldtng  foob  truiaf ers  Totd  as  a^inat  cndhora, 
•ay: 

"  We  an  to  be  nntastood  In  thns  deoldiiw  thk 
■aea  tb«t  wa  Ao  Mt  mesa  to  axtana  It topoUelea 


Toeae  premiunu  « 


dbyGoO^lt- 
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liuumnoe  compttulM,  and  to  recover  [rom  them 
wonid  leonire  proof  that  tbe  latter  partfcipated 
In  the  alWed  fraadnletit  InUnt,  which  u  not 
cUlm«d.  Cueamigbtbe  imagined  of  the  pay- 
DMDt  of  brg*  pTeminiiu,  ont  of  all  reasonable 
proportlui  to  the  known  or  reputed  flnancial 
oonaitlon  of  the  penon  paylag,  and  under  cir- 
cnmKincM  of  gmre  enspIciOD,  wblcb  might 
JoMltj  thft  inference  of  fraud  on  creditors  in 
the  withdrawal  of  ancb  an  amount  from  the 
debtor'a  neourca;  but  no  etement  of  that  sort 
ezlsttbere. 

Tbe  piemiumB  form  nr  part  of  the  proceeds 
d  the  polidee,  and  cannot  be  deducted  there- 
from 00  that  ground. 

Mrs.  Hume  la  not  shown  to  have  known  of 
{SIO]  or  suspected  ber  bnsbond'a  inaolveoej;  and  If 
tbe  paTDMSta  were  mode  at  her  IdsIodcc,  or 
wtth  her  knowledge  and  assent,  or  if,  without 
her  knowledge,  she  ^terwaids  ratlfled  tbe  act, 
and  claimed  tbe  beneflt,  as  she  mifchl  ilcbtf  ally 
do  (T^omftm  t.  Am.  Itu.  Go.  46  N.  Y.  675), 
and  as  she  does  (and  the  same  remarks  Rpplv  to 
the  children),  uten  has  ebe  thereby  received 
money  which  m  ajao  tt  &on«  she  ought  to  re- 
turn to  bar  husband's  crediton,  ena  can  the 
decree  against  her  be  suBtained  on  that  ground  ? 


-  ,  -_  they  be  so  treated  bore? 
It  is  BKoroed  Iff  complainants  that  t  be  m  on  e  J 
paid  wai  derived  from  Home  himself,  andlt^ 
therefore  argued  that  to  that  extent  bis  metiDs 
forpaymentof  debtswera  impaired.  That  the 
paytaentf  contributed  in  any  appreciable  way 
to  Hume's  insadTency,  Is  not  contended.  Bo 
braspiemiains  wen  paid  in  1680  and  1881  (tbe 
pigments  i^or  to  those  yean  having  been  the 
annual  sum  of  I196.1B  on  tbe  Vir^ia  policy), 


„ d  from  the  evidence  that  Hume 

received  from  Mr&  Plckrell,  biswUe's  mother, 
fM  the  beneflt  of  Mn.  Hume  and  her  family. 
an  amount  of  money  largely  in  excess  of  ibesc 
payments,  after  deducting  what  was  returoed 
to  Mrs.  nckrell,  and  that  in  paying  the  pre- 
miums upon  procuring  tbe  pouctee  in  tbe 
Harylandand  the  Connectlcat  Mutual,  Hume 
was  appropriating  to  that  puipdse  a  part  of  the 
money  which  be  considered  he  thus  held  in 
trust;  and  we  tUnk  that,  as  between  Hume' 


tbe  evidence,  equitably  as  much  to  be  accounted 
for  to  ber  by  Hume,  and  so  by  them,  as  is  tbe 
money  paid  on  ber  accoimt  to  Do  accounted  for 
by  bar  to  bim  or  them. 

We  do  not,  however,  dwell  particularly  upon 
this,  nor  pause  todiscuas  the  bearing  of  tbe  lawa 
of  the  States  of  the  Insurance '  " 


of  the  States  of  the  Insurance  companies  upon 
this  maU«r  of  tbe  payment  of  premiums  by  the 
debtor  himself,  so  far  as  tbey  may  differ  from 
^  rale  which  may  prevail  In  the  District  lA 
>  iolumUa,  In  tbe  absence  of  apedflc  siatutoiy 


oactmentvpOD  that  subject,  because  we  preft 
•o  place  our  dedsloD  upon  broader  grounds. 
£11]  u  all  purely  Toluntary  conveyances  it  is  the 
fcaudulnit  intent  of  the  donor  which  vitiates. 
If  aobuDy  insolvent,  ha  li  held  to  knowledge 
of  his  oonditloni  and  If  the  nnnrwaij  conse- 


jpMDee  of  Uiaetlatohlnder,  dday,  ordefnod 
us  aedlttoB,  within  tbe  statute,  the  presnmp- 
tloB  «<  tbe  fraudnlent  Intent  Is  inebuttaUe  and 


coDclosTve,  and  inquiry  Into  his  motives  1» 
ioadmisijlble. 

But  thii  drcumstancca  of  each  particular  cas» 
should  be  considered,  as  in  F^rtridge  v.  QtfPf 
1  EdcD,  168;  8.  V.  Amb.  GH,  where  the  Lord 
Keeper,  while  holdiug  that  debts  must  be  i^d 
before  gifts  arc  made,  and  debtors  must  be  Just 
before  Ibey  are  generous,  admitted  that  "The- 
fraudulent  Intent  might  be  collecied  from  tb* 
masnitude  and  value  of  the  gift." 

Wbere  fraud  Is  to  be  imputed,  or  the  impu- 
lation  of  fraudrepelled,  by  an  exam  inalion  into 
the  circumstances  under  which  a  gilt  is  mads 
to  those  lovrards  whom  the  dooor  is  under  nat> 
oral  obligation,  the  test  Is  said,  in  Kipp  v. 
EaHTUt,  2Bknd,  g3,  to  be  tbe  pecuniary  ability 
of  the  donor  ot  thai  time  to  withdraw  the 
amount  of  thcdonatioo  from  his  estate  without, 
tbe  least  hazard  to  bia  creditors,  or  In  aoy  ma- 
terial degree  lesscniog  their  then  prospecte  of 
pnyment;  and  In  consideriog  the  sufficiency  of 
the  debtor's  property  for  tbe  payment  of  deots, 
tbe  probable,  immediate,  unavoidable,  and 
rensonable  demands  for  the  support  cif  the- 
family  of  tbe  donor  should  be  taken  into  the 
account  and  deducted,  haTiDgin  mind  also  tlio 
nature  of  hisbusiucssaod  bis  necessary  expens- 
es.    E/merwa  v,  BtimU.  69  Bl.  541. 

This  aigumcul  \a  the  Interest  of  creditors 
concedes  that  tbe  debtor  may  rightfully  pre- 
serve hia  family  from  Buffering  and  want.  It 
seems  to  us  that  the  same  public  policy  wblcb 
JustiQea  this,  and  recognizes  tbe  support  of  wife 
and  children  as  a  positive  obligation  in  law  as 
well  as  morals,  should  be  extended  lo  protect 
tbem  from  destitution  after  tbe  debtor's  death, 
by  permitting  him,  not  to  accumulate  a  fund 
as  a  permanent  provision,  but  to  devote  a  mod- 
erate portion  of  his  esmlogs  to  keep  oo  fool  a 
security  for  support  already,  or  which  could 
thereby  be,  lawfully  obtained— at  least  to  the 
extent  of  requiring  that,  under  such  circum- 
stances, the  fraudulent  intent  of  both  parties  to 
tbe  transaction  should  be  made  out. 

And  inasmuch  as  there  Is  no  evidence  from 
which  such  intent  on  the  poM  of  His.  Hume  or 
tbe  insurance  companies  could  be  inferred,  in 
OUT  Judgment  none  of  these  premiums  can  be 
recovered. 

The  decree  Is  afilTmed,  except  so  far  as  it  di- 
rects the  payment  to  the  admfnlstratore  of  tbe 
premiums  in  question  and  interest,  and,  as  to 
that,  is  reversed,  and  the  cause  remanded  to  the 
court  below,  with  dlrecUtyis  to  proceed  in  con- 
formity with  this  opinion. 

Ordind  aeeordinglj/. 


THE  GEORGIA  RAILBOAD  AND  BANK- 
ING COMPANY,  iV-  '»  Brr.,      . 


(Bob  B.  a  Baporter^  ed.  ITt-lBU 
Oharaa  tfa  tvilroad  eompany — UgUUxHte 

1.  Tbe  Levtslature  of  theBtate  has  the  power  to 
pnaoiltM  the  cbarires  of  B  laiboadocnoiianr  (or  tbe 
oanrUse  of  peisons  and  merehaodlse  within  its 
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tore  ragolitlng  railroad  frelgbt  ftad  pamenger 
tarllli,  and  to  aajolii  the  OommlBiIoii  from  pre- 
aattdDg  Htm  td  fue  and  frelghL    JJ/lrmed. 


Btalanwnt  br  Jfr.  AmMm  Flddi 
Bf  an  Act  <rf  tba  Leeialataie  of  Georgia, 
paMU  December  n,  1S8S,  the  idaintlfl  Id  error 
WM  Incorporated  ooder  the  name  of  the  Ocoigia 
Baflroad  Company,  and  empowered  to  con- 
Btmct  a  "  rail  or  tmnplke  road  Irom  the  Cfty 
of  Aoguata,"  with  brancbea  extending  to  cer- 
tain towni  in  the  State,  and  to  be  carried  be- 
yond those  placee  at  tbe  dbcretioD  of  the  Com- 


Uwi  of  18S8,  SU. 


r^.    ,  — 

Bj  an  Act  of  the  Lef^alature,  pa«eed  De- 
cemoer  18,  1885,  certalo  amendinenta  to  the 
barter  wen  made,  and  among  others  one 
changing  Ita  corporate  Dame  to  '"The  a«OTgia 
Bailroaa  and  Banking  Company,"  its  present 
dedgnatlon. 

Tilt  twelfth  section  of  tbe  charter,  among 
other  things,  decOares  that  "  The  said  Georgia 
f  1751  BaOroad  Company  eball,  at  all  times,  have  the 
exclndre  right  of  Iraneportatton  or  conveyance 
of  penoni,  merchandise  and  produce,  over  tbe 
raifroad  uid  rallrOBds  to  be  by  Ibem  con- 
ftmcted,  while  they  see  fit  to  exercise  the  ex- 
clndve  il^t;  Froeided,  That  tbe  charge  of 
transportation  or  coDve)'anc«  sbal!  not  exceed 
fifty  cents  per  hundred  pouuds,  ou  heavy  ai^ 
tides,  and  ten  cents  per  cubic  foot,  on  articles 
of  measurement,  tor  every  one  hundred  miles; 
F  and  five  cenla  per  mile  for  every  passenger; 
Prwfidti,  alaayi.  That  tbe  said  Company  may, 
when  the;  see  nt,  rent  or  furm  out  all  or  any 
part  of  their  exclusive  right  of  transportation 
or  oonreyance  of  persons,  on  tbe  railroad  or 
latlroada,  with  the  privilege  to  any  lodividual 
orlndlvldnala,  or  other  company,  aod  forsucb 
terma  aa  m^  be  agreed  upon,  subject  to  tbe 
latea  abore  mentiooed.  And  the  said  Com- 
ptuiy.  In  the  eserclM  of  their  right  of  carriage 
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m  transportation  of  persona  nproperft,  ortba 
persons  so  taking  from  the  Company  the  rtKbt 
of  tranaportatioa  or  conreyance,  uall,  soTar 
as  they  act  on  the  same,  be  reganled  aa  oommoa 
cairien."  In  pnrsnanoe  of  tlw  anthnlty  oon- 
fetred  by  thia  section  tbe  Company,  by  a  deed 
hearingdate  on  the  7th  of  vSms.  1881,  leased 
to  one  William  U.  Wadley,  for  the  term  of  M 
yean,  "all  tia  privllegea,  geoetal  and  exdastTe," 
of  tranaporting  persons  and  propety  orer  Iha 
lines  of  railroad  owned  and  controlled  by  It,  to 
tbe  fall  extent  that  It  then  enjoyed,  or  was  en- 
titled to  enjt^,  ot  might  Iheieaftar  aoqoira, 
anbject  to  the  obOnUona  and  duties  imppnd 
l^fta  charter.  With  these  privtkeei  tbe  orai- 
pany  also  leased  to  Wadley,  tat  the  same  term, 
all  Its  railroads  and  their  tnwiclMa,  "  together 
wltb  its  righU  of  way,  roadbeds,  depots,  ite- 
Uotia,  wai«bonses,  eler^ra,  woricsbopa,  wdla, 
cisterns,  water  tanka,  and  other  appurte- 
nances." TbelesseeonhlspartooTenanted  to 
Ef  the  Company,  as  a  consideration  for  tbe 
M,  tbe  sum  (A  $600,000  annnaUy,  ttx  the 
foil  tenn  of  ninety-nine  yeaia.  In  two  ennl- 
snnoal  peymenta;  also  to  pay  Oie  taxes  on  ttw 
INX>perty  and  franchises;  lofetnm  tbe  property 
on  the  termination  of  the  lease  In  as  j^od  con- 
dition as  It  was  at  Its  dale;  to  keep  the  raOroad 
and  its  appurtenances  and  tbe  means  of  trans- 
portation In  fliat  daai  oondition  and  to  iiulem- 
nlfy  tbe  Company  against  any  damagea,  loeaea 
or  liabilities  in  tbe  operation  of  the  loadL 
Thia  lessee  has  since  died,  and  In  the  preaent 
case  hi*  interests  were  maintained  in  tbe  COOtf 
tielow  by  bis  executor. 

On  the  14th  of  October,  1879.  tbe  L^latun 
of  Georgia  passed  aa  Actentitled  "An  Act  to 
Provide  lor  tbe  Regulation  of  Bafimad  Frdght 
and  Passenger  Tariffs  In  This  State;  to  rn- 
vent  Unjust  Distalmlnation  and  Extortion  in 
the  Bates  Charged  for  Transportation  of  Pas- 
sengers and  Freight,  and  to  ProhlUt  Ballroad 
Companies,  Corporations,  and  Lesseea  in  This 
State  from  Charging  Other  Than  Just  and 
Beasnnable  Rates,  and  to  Punish  tbe  Same,  and 
Preacribe  a  Mode  of  Procedure  and  Rulea  of 
Evidence  in  Relation  Thereto,  and  to  Appolol 
Commbeloneta,  and  to  Preecri^be  Tbelr  Powers 
and  Duties  In  Relation  to  tbe  Same."  Lawsof 
1870,  las. 

Id  puiauanoe  of  this  Act  a  board  was  con- 
stituted, designated  tbe  Railroad  Commission, 
composed  of  three  members,  originallycondst- 
ius  of  James  H.  Smith,  Campbell  Wallace, 
and  Samuel  Barnett;  but  to  tbe  place  <tf 
Samuel  Bamett  tbe  defendant  Leander  M. 
Trammel],  brs  succeeded.  This  commlssloB 
baa  prescribed  rales  for  the  transportation  tS 
frel^t  and  persons  by  railroad  companies,  In 
tbe  Stale,  which  are  less  than  the  maximum  of 
rates  anthoriEed  by  tbe  12th  section  of  the 
charter  of  the  Company.  Tbe  Act  imposes  a 
penalty  of  not  less  than  one  or  more  than  five 
thousand  dollars  for  every  violation  of  tbe  roles 
and  regulations  thus  prescribed.  The  Com- 
pany and  the  executor  of  tbe  lessee  aooord- 
iDgly  filed  their  bill,  in  the  case  before  us,  in 
Lbe  Superior  Court  of  Pulton  County,  Georgia, 
a^lnst  the  Railroad  Commlsstoners  and  tbe 
Attorney-General  of  the  State,  contending, 
among  other  things,  that  tbe  durter  of  tba 
Company  is  a  contract  between  It  and  the  State 
of  Georgia,  and  that  by  it  the  Company  bas 
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Ae  rigtrt  to  <duiTg«  any  ntes  for  freight  and 
DuaeDgen  not  •xceedlof;  those  limited  in  the 
lath  BecOon  of  Iti  dMrter,  utd  that  the  Act  of 
Octoher  1^  187S,  li  In  oooflict  with  the  clauM 
-of  the  OoDiUtatioD  of  the  United  BtatCB  whlcb 

ChiUtc  A  BUIe  from  puring  tatj  Act  impalr- 
tbe  obligation  of  ft  oontnct  Tturfpnjia 
ituit  Ull  Uut  the  Act  nutrbe  declared  noU  and 
TOld,  and  ioopetatlve  against  them,  and  that 
the  oommiaun  may  be  enjotoed  from  pre- 
«criblug  latea  of  fan  and  fre^t  orer  the  rail- 
road of  the  Company  and  Its  branches,  or  in 
any  manner  enfordiut  tbe  proridons  of  the  Act 
a^iaat  them.  To  tui  bill  the  defendanla  de- 
murred, on  the  groond  that  It  disclosed  no  case 
entitling  the  complelnants  to  relief  inequity, 
and  Uiat  ttaejr  had  an  adequate  and  complete 
remedy  at  law.  Tbe  oonrt  nutalned  the  de- 
murrer and  dismissed  tbe  MIL  On  being  taken 
(o  the  Supreme  Court  of  tbe  Stale  the  decree 
was  afOrmed;  and  to  lerlew  It  the  ceae  Is 
brought  to  this  courtly  the  BailioBd  Company. 

Xatn.  116.  B&xtar  and  Jm.  R  Oumming, 
forplaintifr  ij  error: 

Unless  an  exemption  is  clearly  established, 
the  Ije^slatute  is  bee  to  act  u  tlie  pnbllc  In- 
leresB  may  lequlie, 

JhWteT.  ie.  106  U.  8.  081  (2T:81S). 

If  there  Is  a  teoaonable  doubt.  It  must  be  re- 
dolTcd  in  faror  of  the  existence  of  the  power. 

Stow  V.  Farmat  Loan  A  Tnut  On.  lid  U. 
8.  886  (»:  «2);  O.  W.  B.  Co.  v.  MeOarthy,  89 
Am.  A  Gng.  R.  R  Cas.  87;  Enox  \.B.0a.6 
S.  C.  23;  Sanham  y.  C.  O.  A  A.  R.  Oo.  18  S. 
■C.MT. 

The  whole  purpose  of  tbe  statute  waa  to  fix 
An  upward  limit  lo  railroad  charges. 

8  Am.  &  Eng.  B.  R  Gas.  811, 818;  Sagm  ▼. 
Aiken,  «  Lea.  600,  610,  Ptatt  y.  Unim  Pac. 
£.  G>.  00  U.  S.  SS,  64  <2S'.  ISA). 

A  carrier  can,  in  the  absence  of  all  law 
make  Jils  rates  at  will  but  tbe  cbargea  should 
be  reasonable. 

Jfunn  T.  lU.  04  U.  8.  184  C84:  S7). 

This  rule  of  tbe  common  law  was  subject  to 
4)e  changed  by  the  statute. 

Chieaso,  B.  &  Q.  B.  Oa.  t.  Jcnm,  04  U.  S. 
161,  182  (84:  OS);  SlomiT.  Loan  A  Trua  Oa. 
116  U.  a  880(80:644). 

The  roaximum  rates  were  flied  In  the  char- 


standard    _        ^ .. 

pen  and  tbe  commnies  were  to  be  settled. 

Arrwld  V.  Ga.  K.  A  B.  Co.  ISO  Ga.  804;  Kne9 
T.  R.  Co.,  Bonfiam  v.  0.  0.  A  A.  B.  Cb.  and 
Ragan  v.  Aiken,  tupra. 

Because  Ehe  term  "  provided"  la  used  In  a 
law,  it  dwfl  not  necewarlly  follow  that  the 
matter  which  may  succeed  it  la  a  proviso  In  lis 
teclinlcal  sense. 

Cama  T.  BtaU,  S8  Ala.  806:  Bout.  Iaw 
Diet.  tlUe,  Prmito;  8  Bapalle  &.  U.  Law  Diet. 
1083:  Stanley  v,  Colt,  73  U.  B.  6  Wall.  166 
06:600). 

Mt.  Clifford  Aodarwnia  tor  defendants 


legislstiTe   control  was   Intended 
Bounced. 

Barrttt  y.  BUidcton  A  D.  B.  Oo.  40  Eng.  0. 
L.  806:  OAUago,  B.  A  Q.  B.  Oo.  t.  Imm^  U. 
8.  IBB  (34:94^;  BuggU»v.  m  106  U.  6.086 
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,7  (80: 686,  600). 

Mr.  Jii^iee  Fteld  delheied  tbe  opinion  of 
the  court: 

As  appears  from  the  (tatament  of  the  eaae, 
the  contention  in  the  court  below  of  the  Oom> 
pany,  the  plaintiff  in  uxor  here,  so  tar  as  It 


that  it  t  

ness  with  this  grant  u  a  part  of  its  charter; 
and  that  such  a  grant  la  a  contract  between  It 
and  the  State  ca  Geoi^,  the  obligation  of 
which  cannot  be  impaired  by  its  legislation; 
and  this  contention  is  renewed  In  Uda  court. 

Tbe  Constltuiioo  of  Qeorgia,  adopted  In  De- 
cember, 1877,  vested  ia  the  General  Aasemblr 
of  tbe  Slate,  the  deidgnation  riTen  to  its  Legla- 
lature,  the  power  to  regulate  raUioad  trtiAta 
and  passeager  tariffs,  so  aa  to  prevent  ualust 
dlscilminations  and  require  rmonabie  andjust 
rates;  and  made  it  tbe  du^  of  that  body  to 
pass  laws  from  time  to  time  to  accomplish  this 
end,  and  to  prohibit,  by  adequate  penoltiee, 
the  charging  of  other  than  such  rates.  Art. 
ly.  g  8,  Appendix  to  Code  of  Georgia,  1882. 

Punuant  to  this  provision  of  tbe  Constitu- 
tion, tbe  Act  of  October  14,  1670,  vras  passed, 
providine  for  the  appointment  of  three  railroad 
commlssfouers,  ana  auUiorlzlng  them  to  pre- 
scribe the  rates  of  tare  which  raimndcompBDiea 
might  charge  for  the  carriage  of  persooR  and 
merchandise  within  the  limlta  of  tbe  State. 
The  Act  does  not  extend  to  Interstate  railroad 
transportation.    Laws  of  Oeorgia,  18T8-S,  185. 

After  autboriadng  the  appointment  of  the 
three  commissioners  by  the  Governor,  tbe  Art 
declares  that  any  railroad  company  doing  busi  - 
ness  in  the  State,  after  ita  passage,  which  sh:ill 
charge  or  receive  more  than  a  »ir  and  reason- 
able toU  or  compeosalion  for  the  transportation 
of  passengers  or  freight  of  any  deecnption,  or 
for  the  use  or  transportation  of  any  railroad 
car  upon  Its  track  or  branches,  or  upon  any 
railroad  which  it  has  the  right  to  use,  shall  be 


prescribed. 

The  commlsslonera  appointed  are  required  to 
make  reasonable  and  Just  rates  of  freight  and 
pasKnger  tariffs  (o  be  observed  bv  all  railroad 
companieB  doing  buaineas  In  tbe  state  on  their 
roads,  and  to  provide  tor  eadi  of  the  com- 
p«nlM  a  schedule  of  Just  and  teaeoneble  rates  of 
chanee  for  tbe  transportation  of  passencenand 
frei^t;  and  the  Act  declares  that  In  sulta 
brought  against  any  of  the  companies.  Involv- 
ing unjust  charges  or  discriminations,  such 
•uiedule  shall  lie  taken  in  the  courts  of  the 
Stale  as  sufficient  evidence  that  the  rates  pre- 
scrit)ed  are  just  and  reasonable. 

Tbe  commissioners  are  required  from  time 
to  time,  and  as  olten  as  clicumstances  may  call 
for  it,  to  change  and  revise  tbe  schedules;  and 
penalties  are  prescribed  for  the  enforcement  of 
tbdr  regulations. 

The  supreme  court  of  the  State  held,  on  an 
application  for  an  Injunction  In  this  case,  that 
ibit  delegation  of  authority  by  the  Legislature 
to  the  oommlssionera,  to  prescribe  what  sball 
be  naaonable  and  Just  rate*  for  the  carriage 
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■nd  timoiporlatlon  of  penoni  and  property 
over  railroads  witbin  lis  limits,  was  a  proper 
exercise  of  its  own  power  to  proride  protection 


atloDB;  and  that  It  wm  expeclect,  not  that  the 
Legislature  would  itielf  make  q)edflc  regula- 
tirala  aa  to  wbat  should  in  each  case  be  a  prop- 
er charge,  but  that  it  would  slmplj  nrovlae  the 
means  oj  wbidt  such  rales  should  be  ascer- 
tained and  enforced.  -^ 

It  has  been  adjudged  I7  tliia  court  In  no- 
merous  Instances  that  the  LegiaUture   of   a 
Btate  has  the  power  to  prescribe  the  charges  of 
a  railroad  compenf  for  the  carriage  of  persons 
and  merchandise  within  its  Itmlti,  la  the  ab- 
sence of  any  provision  in  the  charter  of  the 
oompany  consUtnting  a  contract  vesting  in  it 
authori^  over  those  matters,  subject  to  the 
limiiation  that  .the  curiagt  ts  not  required 
without  reward,  or  upon  craidltiona  amounting 
to  the  taking  at  property  tot  public  use  with- 
out Just  compensatioiii  and  that  what  la  done 
does  not  amount  to  a  regnUtlon  ot  fotdgn 
or  interstate  oommerce.    Slow  t,   Farvun 
Loan  A  Trvtt  Oo.  116  D.  B.  807,  SSS  88ir2B: 
686.  M2.  «44|;  Doa  t.  Btiddman,  IW  XT.  B. 
I  of  tlie  00m- 
a  arepemiit- 
I  purposea  of 
MaiahaU  ex- 
ter  Bndpro» 
nd  OD  a  ool- 
n  (Providutea 
t.  614,  OSa  [7: 
ial  privileges 

' .  — J ppntlon,par- 

tlculariT  the  authority  to  exercise  the  State's 
right  01  eminent  domain  that  It  may  appropri- 
ate needed  property— a  right  which  can  be  ex- 
eici-cd  only  for  public  purposes; — and  the 
ubli(;iition,  assumMl  by  the  acceptnnce  ot  its 
charter,  to  li.,iisport  all  persons  and  merchan- 
dise, upon  like  conditions  and  upon  teasonable 
rates,— Affect  tbe  property  and  employment 
with  a  public  use;  and  where  property  is  thus 
afTccted  the  buuness  In  which  it  is  used  Is  sub- 
ject to  legislative  control.  So  long  as  tbe  use 
continues  the  power  of  regulation  remains;  and 
the  regulation  may  extend  not  merely  to  movis- 
irais  for  tbe  security  of  passengers  and  freight 
against  accidents,  and  for  the  convenience  of  the 
public,  hut  also  to  pt«f  eat  extortion  by  unrea- 
sonable cbargeo,  and  favoritism  by  imju 
criminations.    ■^'  ■   •  •    -  ■ 

ais  byn 

celvedfromtbeQovemment,  the  tietter  to  secure 
the  purposea  to  which  the  property  Is  dedicated 
ot  aevoted,  affected  with  a  public  use.  There 
have  been  differences  of  opinion  among  the 
Judges  of  this  conit  in  some  cases  as  to  the  dr- 
cuD'ttances  or  conditions  under  which  some 
kinds  of  property  or  bu^ess  may  be  properly 
held  to  be  thna  affected,  aa  in  Jfunn  v.  lUtttoii, 
HU.a  118.126,188,146  [24:77,  B«,  89,  91]; 
but  none  at  totiie  doctrine  that  when  such  use 
exists  the  boslnese  becomes  subject  to  legislative 
control  in  all  respects  necessary  to  protect  the 

{ublfcegalnM  danger, injustice  and oppreadoD. 
a  almost  eveircase  which  has  been  before  this 
court,  where  tae  power  of  the  State  to  rwulate 
the  ntee  of  charges  of  tallroad  compan&  tor 
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the  transportation  of  peiaoni  and  frei^t  with- 
in Its  Jurisdiction  has  been  under  oonsideration, 
tbe  question  discussed  has  not  been  the  original 
power  of  the  State  overtbe  subject,  but  wheth- 
~  that  power  had  not  been,  by  stipnlatlons  of 


the  latter . 
of  opinioi 

The  queetlon  then  arises  whether  there  is  in 
in  the  18th  section  of  tbe  charter  of  the  plaintiff 
In  error  a  contract  that  it  may  make  any 
charges  within  the  limits  there  dedguateo. 
The  first  clause  would  seem  to  have  been 
framed  upon  tbe  theon,  which  obtained  verr 
generally  at  the  date  of  the  charter,  that  a  rail- 
road was  subject,  like  an  ordinary  wagon  road, 
to  the  use  M  all  petsona  who  were  able  to 
place  the  necessary  conveyances  upon  It.  It 
was  then  generally  supposed  that  whQst  the 
company  constructing  uie  road  was  the  owner 
of  the  roadbed,  toy  one  could  run  car*  upon 
it  upon  payment  of  eetabllsbed  tolls  and  f  oUow- 
ing  tbe  regulations  prescribed  for  the  manage-  ' 
ment  ot  trains;  sod  some  chartera  granted  ak 
that  period  contained  schedules  of  charges  tor 
aucb  uaa.  But  this  notion  has  long  since  been 
abandoned  as  impracticable.  Lake  Baperier  S 
Mim.  B.  Co.  V.  U.  a.  98  U.  8.  M2, 44G-449  [2S: 
HtG,  968,  0691.  Tbe  section  grantstotheCom- 
pnoy  the  exclnsive  ilxht  of  transportation  of 
persons  and  merchanoise  over  its  road,  a  right 
which  In  another  pan  ot  the  Act  is  limited  to 
thir^-ilx  yean,  and  then  expires  unless  re- 
newed t^  the  Leeislature  npon  such  terms  as 
may  be  i^escribea  by  law  and  accepted  by  the 
Company,  This  period  has  long  since  exjmed. 
and  we  are  not  mformad  that  any  renewal  of 
the  privilege  has  been  made. 

Tbe  difficulty  attending  tbe  conttmctioB  ot 
tbe  clause  following  this  one  arises  from  the 
doubt  attached  to  the  meaning  of  tiie  term 
"  provided."  The  general  purpoM  of  a  pro- 
viso, aa  is  well  known,  is  to  except  the  clause 
covered  by  It  from  the  general  provlsloos  of  a 
statute,  or  from  some  provisloas  <d  it,  or  to 
qualify  the  operation  of  the  statute  in  some 
particular.  But  it  Is  often  used  in  other 
senses.  It  is  a  common  practice  in  legislative 
proceedings,  on  tbe  comdderation  ot  uQs,  for 
parties  desirous  of  securing  amendments  to 
them,  to  precede  their  proposed  amendment* 
with  tbe  term  "piovided,^' so  sa  to  declare 
that,  notwithstandiDg  existing  provldons,  the 
one  thus  expressed  is  to  prevail,  thus  having 
no  greater  algnlflcation  than  would  be  attached 
to  the  conjunction  "but"  or  "and"  In  the 
same  place,  and  simply  serving  to  separate  or 
distinguish  the  different  paragraphs  or  sen- 
tences. Several  illustrations  are  given  by 
counsd  of  tbe  use  ot  tbe  term  in  this  tense, 
showing.  In  such  cases,  where  an  amendment 
baa  been  made,  though  the  provliloo  following 
often  baa  no  relation  to  what  jovoedet  it. 

It  does  not  matUr,  In  the  pnaent  caM^ 
whether  the  term  be  ctmaltued  aa  impoafaiR  a 
condition  on  tbe  preceding  exdudve  grant  to 
the  Company  of  the  privllfge  of  ttansporting 
passsngen  and  merchandise  over  itsown  load^ 
or  be  considered  xaerely  as  a  coDjanctkin  to  aa 
taidependent  paiagruib,  declaring  «  BmiUtioit 
iQMn  the  diugea  wbldi  tbe  Oompai^  waj 
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maxtmum  of  nUesapedfled  Unoti 
Company  or  iU  leMce  shill  have  the  eichutre 
light  to  cuTT  paMeogen  uidmercluiulUe  over 
Its  rosda.  It  coDtalna  no  it^alatioD,  nor  U 
any  imidied,  a>  to  anj  fntnn  acUoti  ot  tbe 
L^ialatme.  If  the  BZclodTo  il^t  lemalD  on- 
dfiturbed,  tban  can  be  no  Joatgnmnd  of  com- 
plaint that  oUter  Bmltationa  tban  tboae  es> 
pressed  an  placed  upon  tbe  chama  aoUiorlzed. 
It  nould  requite  mucb  clmrarlangnaKa  than 
this  to  joBtlfy  us  In  holding  that,  notwlthetand- 
Ing  any  altered  condltloM  of  the  country  In  the 
future,  the  LegbOatore  had,  in  1888,  contracted 
'  the  Company  migb^  for  all  Ume,  cbaige 
I  for  tnnapoTta&m  of  penona  and  proper^ 


over  iti  line  up  to  the  SmlU  there  designated. 

It  la  conceded  that  a  raUroad  coTporaUon  Is  a 
private  corpoiatlaii,  tbongta  Its  nan  are  public, 
and  that  a  contract  embodied  In  terms  In  lt< 
proTidons,  or  necessarily  implied  bv  them,  la 
wttbin  tbe  oonadtntlonal  danse  prohibiting  leg- 
islation Impairing  the  obligation  of  contracts. 
If  the  ohuter  in  this  way  provldee  that  the 
chanea,  which  the  compaay  may  make  k-  "- 
aerr^  Id  tbe  tranmortatfon  of  peraons 
piopeny,  shall  be  anbject  only  to  lie  own 
trol  up  to  the  limit  designated,  exemption 
from  legiriative  Interference  wlthhi  that  llirdt 
will  be  maintained.  Bnt  to  effect  tbts  result 
the  exemption  must  appear  by  snch  clear  and 
I  and  uamutakable  language  tbat  it  cannot  be 
'  reasonably  construed  condstenUy  with  the  res- 
;  erratlon  of  the  power  by  the  State.    There  is 


(18H     J.  H.  W.  OULLIFGRD  bt  tL.,  Ooportnen, 
etc,  BT  AU,  AppU., 
•. 
JOHN  B.  TINIiT,  Admr,  of  A.  J.  Ookila, 

Deceased  bt  al. 
4Bee  B.  a  Bapoitw^  eiL,  "  Ouatfori  y.  Oomfla,' 


<iOet.ta,1888. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  tbe  Eastern  Dis- 
trict of  Lonlslana,  In  favorof  appellees  for  dam- 
ages for  breach  of  a  cLarter-party.    Beverted. 

The  case  Is  suted  In  the  opinion. 

Umr*.  »,  R.  Beekwitb  and  J.  MeOMmM. 
for  appellanta: 

Futies  to  actions  on  charter-party  contiacti 
must  be  the  contracting  parties  named  In  Uie 
oon  tract. 

8  Cbilty.Fl.  Iltb  Am.  ed.  221,  note;  Abbott, 
Ship.  Gth  ed.  166;  1  Camp.  6SS;  4  Taunt.  4, 82; 
^pttdt  T.  BovUt,  10  East,  279;  Mooret  v.  mp- 
per,  2  Bos.  A  P.  N.  it.  411;  Morrimm  t.  Par- 
mn*.  2  Taunt.  407,  414;  JKiyV  v.  Whiu,  7  Carr. 
A  P.  41;  Boiton  t.  Drammond,  %  Bam.  &  Ad 
803;  HambUT.  EunUr.  12  Ad,  &  El.  N.  8. 810. 

To  make  time  tbe  essence  of  a  contract.  It 
must  appear  Irom  tbe  contract  Itself  that  the 
parties  really  Intended  to  mnkesuch  timeareal 
element  and  consideration  of  their  agreemenL 

Barnard  t.  Le«.  67  Maas.  92;  BfUm  r.  Sade, 
7  Ves.  26B;  Hepburn  v.  Duniop,  14  U.  B.  1 
Wheal.  198  (4;70):  BraOiier  v,  &rah,  19  U,  8. 
6  Wheat,  088  (B:8a4);  Tayhr  t,  Lmgviorth,  SO 
U.  8.  14  Pet.  174  tl0:406);  FalUr  v.  Hofiey.  9 
AUen,  824;  Goldtmith  v.  Guild,  10  Allen,  241; 
Eirehoffy.  FoM,a7Tei.820;  WaUonM.  Waiker, 
Id.  651. 

Where  no  specific  time  for  loading  Is  named 
In  the  chanerpurty,  reasonable  time  is  tbe  true 
construction. 

Adam*  V.  Royal  Mail  Steam  Paekel  Co.  6  C. 
B.  N.  8.  4B2;  Harria  v.  DretMman,  23  L.  J. 
Eich.  210;  Chitty,  Cent,  433, 

Evidence  of  prior  correspondence,  conversa- 
tions or  negotiations  is  Insdmlssitale  to  alter  or 


import 

written  contract. 

Gxldixtm  V.  Mexander,  6  Man.,  G.  &  8.  791; 
Sutrt  V.  Wilton,  S  Scott,  N.  B.  U33;  Smith  v. 
Jeffrye*.  15  Mces.  &  W.  561;  Fbrd  v.  Tate*,  2 
Scott,  N.  B.  64B;  Learii  v.  MariJiall,  7  Mon.  & 
G.  120:  P/iiUippi  v. Briard,2SL.  J.Excli.aSS; 
Bvdton  V.  Clemtntton.  18  C.  B.  313;  Sotiliehot 
V.  Kemp,  18  L.  J.  Eich.  80;  A  G  8  Eich.  105; 
Sinclair  y.  Steventon,  3  Biug.  614;  Far^vliar- 
ton  V.  Barttote,  4Bllgb,  N.  R.e60;  Bromiesf. 
Johnton,  10  Week.  Hep.  303;  Bmtry  v.  Varra, 
17  L.  T.  N.  S.  158;  Ang^  v,  Dukt,  82  L.  T.  N. 
8.880.  0 

Tbe  same  rule  oblalusTn  tbe  United  States 
and  except  In  case  of  fraud,  accident  and  mis 
lake.  Is  the  some  In  equity. 

BrawUyy.  U.  8. 9eU.  S.  168(24:022);  Willanl 
T.  Tayloe,  76  U.  B.  8  Wall.  557  (19:501):  Forntfu 
T.  KimbiM.  91  U.  S.  aOl  (23:353);  The  Ucla- 
vare,  81  U.  8.  14  Wall.  579  (20:770);  Hirvtn  v. 
Nea  Bug.  Screw  Co.  64  U.  8.  28  Uo\v,  420  (16: 
810);  Odridc*  v.  Ford.  04  U.  8.  23  llow.  49  (16: 
584);  Oraee  v.  Am.  Cent.  Ins.  Oo.  100  U.  8.  21'i 
'~-;932);  Bank  of  U.  i.:  v.  Ihtnn.  81  U.  S.  C 
,  51  (8:310):  Phila.  W.  d  B.  It.  O/.  v.  How- 
ard, SiV.  S.  13  How.  337(14:170);  Spcdtty. 
HowardM  U.  8.  16  Wall.  564  {31:848);  Broton 
V.  WiUy.  01  U.  8.  20  How.  443  (16:005);  DroiPit 
V.  Spofford.  85  U.  S.  474  (24:609);  MaHin  v. 
Cole.  104  U.  8. 80  (26;647);  Benard  v.  Sampton. 
13  N.  T.  GOt;  B«^ord  v.  Flowert,  11  Humph. 
SSI 


BuPXEHB  CouBT  or  TBB  Ukitbd  Statbs. 


Oot.  Tmam, 


2ti:  Wam»  AeaOenaf  t.  ^amtt,  15  Waiae, 
4»,  Oaodlot  T.  Hart.  8  L«.  447;  Adam*  t.  Oay- 
nard.i  H.  B.  (L*.)  a«;  D-^in  v.  Jrtrtwur,  4 
U.  Ann.  441;  Btplty  r.  Aiv«.  19  Vt  S53; 
Oock  T.  Parkanon.  16  L&.  120:  ^nuKM  v.  Da- 
t,  18  Ia  48;  Zoiauw  v.  Dedouet,  19  Ia. 


P».  117;  Ettmaitr  r.  FraaJUin  Fir*  Int.  Co.  B 
Fa.  1B8:  ViUtfwv  t.  £<»miI,  88  H^e,  318; 
Bmithy.  MeCaU.  1  McOord,  330;  Ainy  y.  flrv 
Jnn  a  Pratt,  1  Curt.  C.  C.  890;  Perrina  y. 
Cheeieman,  11  N.  J.  Law,  174;  fiarutm  t.  SM- 
1,6  Pick.  B0e;i>'«rwnT.iri>abA-.8  Jotnu."" 


Amt  ▼.  WaAittgton  Int.  Co.  U  Pick.  003; 
DritcM  V.  FUte.  81  Pick.  608;  KeOfr  v.  Fe». 
IM  MuB.  898;  Black  v.  Badietder,  130  Uau. 
171;  LtwtiY.  l^teber,  IS  Hub.  481;  Lu  v. 
BouarA  FSr»  Int.  (h  S  OiV>  C^S  CVmmr  r. 
Oto-^  13  CaL  lOe. 

Hw  ■tovedore  U  tbeagent  of  the  aUpperand 
oharteier  where  the  shipper  or  dtaiteier  has  the 
mppolntmeat, 

^aikia  V.  Sttmbridgt,  «  0.  B.  K.  S.  894; 
Aao^Mton  y.  Gatriek.  3  L.  J.  Ezch.  369. 

The  fact  that  the  rtevectore  U  paid  b^  the 
maater  doea  not  make  him  the  a^nt  of  owner 

Quarmon  t.  ffamett,  0  Heea.  &  W.  499; 
Maior-r.  wa«<,70arr.&P.41i  niflOaWffrine 
Chalmtrt,  83  L.  T.  N.  S.  647. 

The  vendee  cannot  be  put  In  default  until  the 


y.  JfSiaieiidds.ZL^  883;  Bni«AMrv.  M'Mat- 
tor*.  IS  La.  282;  Sticker  v.  Liddttt,  0  La.  Ann. 
077;  Iktwtm  v.  J>aplanti»,  15  La.  289. 

The  damagn,  at  the  time  of  the  default,  are 
the  onlf  damagee  that  can  be  lecoTered. 

Vanet  ▼.  Toume,  18  La.  329;  Waiiamt  t. 
Barton,  18  Ia.  410;  Qobtt  t.  Munidpaiity  Xo. 
On*.  11  La.  Ann.  800;  OUner  y.  MeAUitter,  3 
Bob.  (La.)  161;  WHkintv.  Battett.  13 Bob.  (La.) 
28;  .^rrotBimitt  t.  Qordoti,  8  La.  Ann.  100: 
Marehattau  t.  Ohoffte,  4  La.  Ann.  36;  Detmery 
7.  BfM,  e  Ia.  Ann.  866;  0ran<  t.  MeDonogh,  7 
Ia.  Ann.  447;  Beading  t,  .DonoMn,  6  La.  Ann. 
491;  "numpton  v.  Bbwet,  14  Ia.  Ann.  U;  Bt^ 
erit  T.  AiMT*,  10  La.  Aon.  187;  Me(Mtre  y. 
Eing,  10  La.  Ann.  220;  Bohn  y.  Qeatter,  20  L*. 
Aim.  490;  OamtpbtUy.  MiUmOtrgtr.MLit.  Ann. 
72. 

The  meamte  of  damara  uainBt  vendore  for 
tuHidelivet;  of  goods  li  me  oUEnence  between 
the  pcloe  or  Talne  of  the  article  u  fixed  by  coD- 
tr&ct  aod  the  fair  market  valtie  at  the  time  of 
defaok.  Anticipated  proflta  are  not  reoover- 
ahle, 

Baatu  T.  LUtrpooi  A  PhUa.  Steamthip  Oa.  S 
Am.  lAw  Beg.  469;  Tkt  Gold  Huntor,  1 
Blat«hf.&How.800;  TlitJoikvaBarker.l  Abb. 
Admr.  21S:  3^  Bark  Oot.  Leduard,  1  Spragae, 
080;  Do^at  y.  itAUittw,  7  U.  &  S  CniDCb, 
398  (3:446):  Bhmherd  y.  BamptM.W  U.  S.  8 
Wheat  WW  (4:869);  Mar^  y.  MePhenon,  100 
U.  a  709  (Se:llS9);  Broten  v.  JTOmn,  89  V.  8. 
14  Pet.  47»  aOJKSO);  Xoudbn  v.  Sfteffly  Co.  Taa. 
Ditt.  104  U.  S.  771  {26*38);  FouiUr  y.  MerriU, 
03  IT.  8.  II  Row.  370  (1S;786};  StHft  y.  Barnet, 
16  lick.  196;  Bartlett  y.  Btanehard,  18  Otav, 
429;  Shane  y.  Nudd,  8  Pick.  9;  Enet  Oo.  y.  Pa- 
li^ 


)  OaL  oS; 


eifie  MillM,  14  Allen,  889;  Bamtr  t. 

88  Col.   117;  DougUm  v.   Kn^, 

Oroiby  y.  Wafkint,  13  Cal.  86;  PObtrg  V.  Got- 

ham,  28  Cal.  S49. 

Matrt.  J.  D,  Bohba.  Win.  Grant  and  /. 
Ward  Qi^rley,  St.,  for  appelleo: 

Th«  milt  waB  properlr  brought  against  tho 
firm  of  CuUiford  A  Clark. 

Atkint  y.  DinnUgrating  Cb.  89  U.  8.  IB 
Wall.  273(21:841). 

Tbe  writ  may  be  levied  upon  an;  property  or 
credits  of  the  defendants. 

Manro  v.  Aimcida.  38  U.  S.  10  Wheat.  479 
(6:869). 

Out  of  an  express  contract  an  Implied  one 
often  arises. 

Work  V.  Ztalktrt,  97  U.  8.  879  (24:1012);  Ta 
Sena  Co.  y.  Oortitt,  7  Sawy.  VK;  Stanton  v. 
mAardton,  L.  R.  7  C.  P.  431;  8  Eog.  (Hook) 
814;  L.  R  9  0.  P.  890;  10  Edk.  (l&ak)  323; 
Lyon  y.  MdU,  0  East,  429;  Baixtoi*y.  GedOtt, 
10  East,  064;  Tarraboehia  v.  Ekkii,  1  Hurl.  & 
N.  188. 

Because  there  was  no  canceling  date  fixed  in 
the  oliarter^iai^,  respondents  liadnot  their  own 
option  as  to  the  time  wlieo  they  would  leoder 
compliance  with  their  contract,  but  were  re- 
quired to  do  10  wiibin  a  reasoDable  time. 

Jaguet  y.  JRUor,  L.  R  6  Ch.  Div.  108;  92 
Eng.  (Hoak)  728;  Doe  y.  Bet^jamin,  9  Ad.  & 
Ell.  044:  36  E.  C.  L.  228;  Da*oton  y.  Ihtplan- 
tier,  IG  La.  289:  La.  C.  0.  art  3060;  1  ^ra. 
Ship.  &  Adm.  810,  dtlng  Wtitter  y.MaiOand.  S 
Sandf .  818,  and  many  otber  cases. 

The  breach  of  werranlv  was  complete  ia 
Jnne,  and  the  law  gave  defendants  no  right  to 
repair  it  aftcrwardj. 

CdbU  V.  Leedt,  6  Ia.  Aon.  398;  OotiM  t. 
Banki,  8  Wend.  062. 


rhe  party  injured  by  a  breicb  of  contract  Is 

itledto  recover  aU  his  daoiagea,  indudii^ 

gains  isevented,  as  well  as  looea  sustainetC 


provided  tbev  are  certain  and  snchu  might  bo 
expected  to  follow  the  breach.  It  the  special  cir- 
cnmstancea  under  whkh  the  contract  Is  made 
are  communicated  and  made  known  to  boib 

Mettmorty.IT.  T.  SM  S  LeadOo.40N.Y. 
433;  Gr<^n  t.  CMiwr,  16  N.  T.  489;  Starbirdr. 
Barroni,a8  S.  Y.  230;  Booth  y.  apuftm  Dt^ 
t>a  B.  if.  Go.  WN.  Y.  487;  18  Eog.  Rep.  U, 
Hoak's  note  (collectbs  aU  the  anthoritlw);  8S 
Eng.  Bmi.  784,  note;  Demtng  v.  Gratid  Trunk 
JI.  0>.  48  N.  H.  466  (where  the  leading  author- 
(ties  are  reviewed);  Hadley  v.  Ba3»ndaU,  9 
Eich.  841;  YtSengOo.y.  0>rW(,7BQWy.8«8; 
8  Suth.  Dam.  230-284;  2  Suth.  Dam.  402;  Good- 
lot  V.  Bogeri,  9  La.  Aon.  378:  Lobdelt  v.  Btr- 
ker,  8  Ln.  383;  Auwly  v.  Goodlot,  7  La.  Ann. 
294:  Ward  v.  JtT.  T.  Omt.  B.  Co.  47  N.  T.  39. 

The  sale  was  publlcb'  made  in  the  usual  man- 
ner by  a  r^iUar  and  licensed  auctioneer,  to  the 
highest  and  last  Udder.  Such  a  sale  has  the 
sanction  and  approval  of  the  authoritlea. 

" -'--  "— '^-  6Johns.89S;  Girardy.  7^^(^ 


Benderion  v.  Maidef  Orleant.  12  La.  Ann.  892; 
Camp  y.  Bamiin,  60  Ob.  269;  PoOan  y.  ZeBef, 
miS.Y.  608;  ^'np«rv..BMTV,47Haine,8Sl: 
Maelam  v.  Ihian,  4  Bing.  722. 

Forertier  &  Co.  had  a  rlgAt  to  retose  accept 
ance  of  the  Inoomidete  cargo. 


),Goo^e 


ISB8. 


CVLLIFORD   V.    ViNl 


£<neiw  y.  Banfft,  W  TJ.  B.  8  Wall.  188  (17: 
788);  BOn  v.  BurneM,  8  Bert  A  S.  7S1;  8.  C. 
118  B.  C.  L.  7«;  8  L.  T.  SOT;  ZJoilim  ▼.  Jl* 
dA!k,l  Woodj,866;  eiaMmT.Baii$,SUui.A 
0.8B7. 

Jfr.  JvtUet  BlkteUbrd  delivered  the  oiria- 
lon  of  the  court: 

This  fs  ■  libel  in  edmlnlty,  inpenonam,  Sled 
In  the  Blrtrict  Court  of  the  Umted  SlAlei  for 
the  Euiem  District  of  Louislaaa,  on  the  9th  of 
Julj,  1888,  bj  A.  J.  Qomila  and  Learned  Tor- 
rey,  compoaiDK  the  finn  of  Gomlla  A  Co., 
a^diut  J.  E.  W.  CuUUord  and  John  8.  Clark, 
composiDK  the  Srm  of  Cullilord  &  Oorlc,  as 
owneis  of  the  ateamghip  Deionda,  a  Britlah 
Tesael.  lo  recover  damage*  for  (be  alleged 
breach  of  a  chBrter-parfr  entered  taito  at  Hew 
Orleans  on  the  1Mb  of  Jane,  18^  charierlnK 
that  vessel  Ui  Oomila  A  Co.  The  material 
parts  of  the  charter-partr  are  as  followa: 

"It  is  this  day  mutuaUf  agreed  between  De- 
Wolf  &  Hammond,  as  agents  of  the  ateanuhip 
Deronda,  of  1,090  Ions  net  regisl«r  or  there- 
abouts, now  In  New  Orkana,  and  Hesu.  Gom- 
lla &  Co.,  ol  New  Orleana,  merchants,  that 
the  said  ateamer  shall,  with  all  convenient 
■peed,  proceed  to  New  Orleans,  or  bo  near 
thereto  as  she  may  safely  icet,  and  there,  being 
In  hull,  boilers,  and  machinery  tlrht,  staunch 
and  strong,  classed  100  A  1.  end  every  way 
fitted  for  the  voyage,  shall  load  aa  cuatomaiy 
at  such  safe  loading  berth,  always  afloat,  as 
ordered  by  charterers  on  arrival  (and.  if  after- 
wwda  required  by  them  to  shift,  they  to  pay 
the  ordinary  expense  of  lowing),  a  full  and 
complete  cargo  of  wheat  ^  m^ze  '^^  lya  In 
balk  ^'^f  ship's  sacks,  as  coslomaiy,  which  Is 
to  be  brought  to  and  taken  from  alongside  as 
custoniBry,  at  merchants'  risk  and  expense,  at 
ports  of  IoBdinganddl*chBrge(a!11Ighterage  re- 
quired h>  be  paid  for  by  cargo),  and  at  chsT' 
terersi'  risk,  not  exceeding  what  ^e  can  reasou- 
ably  catty  over  and  above  her  tackle  apparel, 
fuel,  provlsioDB,  and  furniture,  and,  bdng  so 
loaded,  shall  therewith  proceed  under  steam  to 
a  safe  port,  alwavs  aSoat,  In  the  United  King- 
dom or  on  the  Continent,  ijetween  Bordeaux 
and  Hamburg,  both  inclusive,  excluding 
Bonen,  calling  at  Queenstown  or  Falmouth  for 
ordeta,  which  are  to  be  given  within  twelve 
boitr*  of  arrival  or  lay  days  to  count,  or  so  near 
thereualo  as  sbe  may  safely  get,  one  port  only 
to  be  used,  and  deliver  the  same  on  being  paid 
(KiiAt,  all  In  British  eterling,  as  follows:  Five 
shilliDgs  and  three  pence  sterling  per  quarter 
of  480  pounds  weight,  delivered  m  full,  if  call 
fng  at  Qneeostown  or  Falmouth  or  ordered  di- 
rect to  Continent.  If  ordered  to  Coniinent 
fix)m  port  of  cull,  ten  per  cent,  additional.  If 
ordered  to  United  Eiogdom  direct,  three  penc« 
off.  Ohaiterers  having  option  of  Elsinore  for 
orders  to  discharge  at  Copenhagen  or  AarhuDB, 
at  five  shUIIuga  and  nine  pence  per  qnarter  of 
480  Iba.  Steamer  Is  gnaranteea  to  carry  net 
leu  than  ten  thousand  qnartera  of  480  Iba. 

"4.  Steredontorloadlng  said  steamer  to  be 
appointed  by  t^utrleraa,  under  captain's  direc- 
tfoDs,  at  current  ratea  for  such  labor.  Cbar- 
1MC.S. 


terers  are  not  to  be  held  reiponsible  for  Im- 
proper stowage. 

"  S.  Steamer  to  have  liberty  to  call  at  any 
porta  for  coal  or  other  supplies,- 

"IS.  Sixteen  running davs, Sundays  except- 
ed, are  lo  be  allowed  the  said  merchants  (if  ttie- 
steamer  is  not  sooner  dispatched)  for  loading 
and  discharging,  and  ten  days  on  demurrage, 
iver  and  above  the  said  lay  days,  at  six  pence 
iterling  per  gross  refiister  ton  per  day. 
"14.  Shouldtbeateamernotbe  ready  toload 

It  New  Orleans  on  or  before  the ,  chsr- 

terers  or  their  agents  have  the  option  of  cancel* 
Ing  this  charter. 

"  15.  Lay  days  to  commence  the  day  after 

e  steamer  ia  declared  ready  to  receive  cargo, 

and  having  been  passed  by  the  surveyor  of 

grain  vessels,  and  wrlUen  notice  given  by  the 

"er  to  the  charterers  or  their  agents. 


19.  Penalty  for  nonperformance  of  thla 
agreement,  ertunated  amount  of  freighL" 

The  charter-party  was  s^ed  by  Do  Wolf  & 
Hammond,  as  agents  of  the  vessel,  and  by 
Qomila  &  Co. 

The  libel  alleges  that,  on  the  28lh  of  June, 
1883,  the  libellants  provided  and  furnished  a 
cargo  of  10,000  quarters,  of  480  pounds  each, 
of  com,  to  the  vessel,  for  her  voyage;  thnt  the 
loading  was  then  commenced  and  proceeded 
-wllh  untilJune  SO,  18-^,  when  all  further  load- 
ing of  cargo  was  stopped  by  official  order  of 
the  marine  Inspector  of  the  port,  who  was  pres- 
ent at  the  time,  and  who  pronounced  the  ves- 
sel full  all  over,  as  in  fact  and  truth  it  was; 
that,  when  the  loading  \'- as  so  stopped,  and  the 
vessel  declared  to  have  a  full  and  complete 
cargo,  only  83,688^  bushels,  the  equivalent  of 
9,685i}g  quarters,  of  480  pounds  each,  had 
been  loaded  on  the  yeasel,  and  It  was  in  fact 
impossible  to  properly  stow  In  her  any  greater 
quantity,  and  she  was  entirely  unable  lo  carry 
Oie  10,000  quarters,  of  480  pounds  each;  that  [138i 
the  respondents  wholly  failed  to  comply  with 
the  said  guarantee;  that,  In  conseqnence  there- 
of, the  libellants  were  prevented  from  f ulSlliug 
their  contract  of  ssle  of  the  10,000  quarters  of 
com  of  480  pounds  each,  with  spedaf  leference 
to  which  they  had  entered  into  the  cbarler- 
party;  that,  afterwards,  the  libellants.  in  order 
to  save  loss  as  far  as  possible,  oflered  the  cargo, 
which  was  so  loaded  on  the  vessel,  to  the  re- 
spondents, at  the  price  at  which  tbe  Ubdlantt 
had  BoM  It,  which  offer  was  refused  t^  tbe  re- 
apondeuts;  that,  all  other  negotiations  for  a  set- 
tlement fallbig,  the  libellants  were  obliged  to 
have  tbe  cargo  sold,  for  account  of  whom  ll 
might  concern,  which  was  done,  at  public 
auction,  on  the  7th  of  July,  18S8,  after  notice 


mond,  and  advertisement  In  the  newspapers  of 
New  Orleans,  that  being  In  the  opinion  of  the 
libellants  for  the  beat  Interests  of  all  parties 
concerned;  that  the  libellants  had  performed 
all  their  uodertaklnM  in  the  charter-party,  but 


their  uodertaklnM  in  the  charter-party,  but 
.-.  rapondenU,  and  their  agoita,  and  tbe  maa- 
ter  ^  tbe  vessel,  had  not  pmomied  the  under- 
takinga  of  tiie  remMulenti  contafawd  In  the 
cbaiter-putT;  and  that  tbe  Ubdlaau  had  there- 
by iQAdned  damagea  to  tke  aiiuHmt  ot  mors 
tban  t84,5n.ni 


iS5-isa 


SupRKu  CouBT  or  TOE  Ukitkd  Stateb. 


The  vend  wh  attadied  on  proceM,  and  the 
respondeat^  appeared  and  answered  Ibe  libeL 
Tbe  answer  seta  iqi  that,  itaorttf  after  tlia 
charter-pai^  wh  dgned,  aikd  before  any  cam 
was  oflered  to  the  veMel,  du  UbelUnlt  tn- 
formed  DeWolf  &  Hammond  that  their  inter- 
eela  and  DbUjimtlou  in  the  charter-party  bod 
been  tmuferred  to  H«Mn.  B.  Foreauer  &  Co.; 
that  tbe  charter-party  waa  delivered  back  to 
tbe  agents  of  the  rapondenta  by  E.  Foreatler 
A,  Co.,  and,  with  the  agreement  of  all  parties, 
WBB  canceled,  and  a  new  charter-party  for  the 
vessel  was  entered  into  with  E.  ForeatlerACo., 
•s  charterera;  that  the  vessel  was  loaded  under 
■uch  new  cnarter-pai^,  which,  In  all  of  ila 
conditlona,  had  bera  performed  on  tbe  part  of 
the  veasel;  that  the  vessel  canted  and  delivered 
the  10,000  qoarlers  of  grain,  according  to  tbe 

riratatee  contained  tn  the  charter-parly  with 
Foreatier  dt  Co. ;  and  that  the  libelants  had 
sustained  nolossbyany  act  of  the  respondents. 
(139]  There  la  also  a  denial  of  the  alleeationa  of  Ibe 
libel  that  tbe  libelants  bad  performed  all  tbe 
undertaldnga  OD  tbfdi  part,  in  the  charter-party 
with  ihem.  • 

The  case  waa  trlAi  In  tbe  district  court,  on 
proofs  taken  on  both  sides,  and  on  tbe  se«md 
of  June.  1884,  that  court  entered  a  decree  In 
favor  of  tbe  libelants  for  (0,860.97,  with  D  per 
cetii.  lolerest  from  June  80;  108S,  untU  paid, 
aud  coals  of  suit,  against  tbe  rnpondenls  and 
against  Thomas  D.  Miller  and  Emfle  L.  Car- 
rfere.  aa  auretlee  In  the  bond  releaaiue  Ibe  ves- 
sel trum  attachment  The  decision  of  tbe  dis- 
trict conrt  Is  reported  as  QomUa  v.  OuUiford, 
30  Fed.  Bep.  734.  Tbe  respondents  and  their 
sureties,  and  also  the  libelants,  appealed  from 
that  decree  to  the  circuit  court.  Further 
proofs  wete  taken  in  the  circuit  court,  and  that 
court,  on  the  2Sib  of  February,  168S,  flled  its 
flntlingB  'fii  tact  and  conclusions  of  law,  and 
rendered  a  decree  in  favor  of  the  llbelania, 
against  the  respondents,  and  against  HlUer  and 
Carriere,  as  such  sureties,  for  |38,098.76  dam- 
ages, vdib  0  per  cent  Interest  from  June  80, 
18S8,  until  paid,  and  costs  of  anlL 

Tbe  material  findings  of  fact  by  the  drcolt 
court  were  as  follows: 

"  First.    On  tbe  seventh  day  of  June,  1S88, 
domlia  Sb  Co.,  who  were  large  grain  dealers  In 
the  port  of  New  Orleana,  entered  Into  the  fol- 
I  lowmg  grain  contract; 

'  •• '  Bought  from  Oomila  &  Co. ,  l>y  Hesus.  K 

Foreatler  Sc  Co.,  si  the  price  of  (60  cts.)  siz^ 
«ents  per  bushel  of  50  Iba.,  on  board  seHer'a 
vessel,  with  freight  at  (6*0  ilz  sblllinn  per 

Suarter,  and  to  be  shipped  nom  New  (Cleans 
uring  the  month  of  June,  not  later  than  the 
80lh  (midnight),  (seller's  option),  a  cargo  of  not 
over  ia,0OO  and  not  under  10,000  quarters  (480 
lbs.)  of  No.  S  mixed  com  of  tbe  standard  of 
New  Orleans  inspection.  Destination:  £M- 
Dore,  for  orders  to  Copenhagen  or  Aarhuna. 
Anv  difference  in  freight  for  account  of  seller; 
cash  on  deUvery  of  documents. 
"  '  New  Orleans,  June  7th,  1883. 

'• '  OomiA  &  Co." 
„  .  _.  "  A  similar  copy  was  made  at  tbe  same  time, 

(14ej      dgned  ■  E.  Foresller  &  Co.' 

"  Second.  June  18,  1888,  the  steamship  De- 
ronda,  of  which  J.  H.  Culliford  was  tbe  sole 
owner,  though  Cnlliford  &  Clark,  claimant!, 
WKe  Uic  apparent  owners  and  agents  In  Eng- 


land, and  of  which  De  Wolf  A  Hammond  were 
the  New  Orleans  agents,  arrived  in  the  port  of 
New  Orieuu  with  a  cargo  of  salt  ftnd  fruK, 
Her  agents  in  New  Orteans,  Heetn.  Ds  Wolf 
&  Bammond  and  Gomlla  As  Co.,  had  opened 
negotiation*  for  a  charter  on  tbe  lOtb  of  June 


antee  that  the  Deronda  would  ixnj  10,000 
quartets  of  480  Iba.,  whereupon  the  following 
cable  dls^tch  was  aent  to  Hammond,  of  De 
Wolf  &  Hammond,  who  was  then  in  Europe 
and  in  comma  nication  with  the  cMmanta: 

"'JuiTBlflTK. 

" '  To  W.  J.  Hammond,  IJverpool: 

"  'Detonda.  Are  offered  B-4,  Copenhagen. 
Aaibuns,  calling  at  Elsinore  for  orders.  She 
must  be  guaranteed  to  carry  not  leas  tbac 
10,000  qoartert;  durteren  to  have  power  of 
canceling  charier-party  U  Teasel  is  not  ready  to 
load  cargo  by  the  3Slh  of  June.' 
"  "To  wbldli  dlapotch  the  following  reply  waa 

" '  Juira  Idrn. 
"'Fix  Deronda,  S-0,  Aarhuns;  guarantee  I 

10,000  qoarters,  provided  captain  agrees  quan- 
tl^i  lighterage  at  charterer's  risk  and  expense. 
T^W.  '"W.  J.  Hamkohi*.* 

"  Third.    On  the  18th,  De  Wolf,  agent,  and 
the  master  called  on  Oomila  &  ()o.  and  con-  | 

suited  as  to  whether  the  Deronda  coold  carry  , 

10,000  quarters  of  com,  the  question  relatioK  ' 

more  to  space  than  to  welgbL  At  this  consut 
tation  colcuIatloDs  were  made  by  Ur,  QomDa,  \ 

of  the  firm  of  Oomila  &  Ca,  and  the  master, 
as  to  the  cargo  space  of  the  steamer  ttora  ber  , 

general  plcua,  and  be.'  ability  to  cany  10,000  | 

quarters  of  com,  both  reaching  the  condurion  [1411  ' 
that  the  steamer  woi<ld  be  able  to  can?  10,000 
quarteta,  and  Oomila  advlaed  the  master  lo  ao 
cable  ownere.  A  cable  message  waa  iheo  made 
up  by  tbe  master  and  De  Wolf  bom  Oomila'a 
code  book,  in  wUch  the  master  said, '  the  vea- 
sel will  carry  10,000  quarters  of  grain  If  we 
coal  at  Halinx.'  After  the  said  message  was 
prepared,  Oomila  gave,  aa  his  reasons  for  Insist- 
mg  on  a  guarantee,  tbe  aforesaid  contact  with 
Foreatler  &  Co. ,  which  was  produced  and  read, 
and  Oomila  stated  that  he  bad  no  use  for  any 
vessel  that  would  not  cany  10,000  quarters  of 
grain:  that  ho  must  have  a  guarantee,  and 
feared  that  if  the  vessd  would  not  cany  that 
amount  the  consequences  would  be  serions: 
that  the  market  had  deuUned  and  was  still 
dellning,  and  the  loss  would  be  very  heavy, 
because  the  buyer  would  have  the  right  to 
reject  the  cargo  If  the  conditions  were  not 
stricdy  f  uIGUed. 

"  Tne  same  day  the  following  cable  message 
was  sent  by  ship  *  agents:  . 

*  "'Ji 


'Jem  19r&. 
'"To  W.  J.  Hammond,  Liverpool: 
"'Denmda.  Captain's  opinion  shscan  canr 
10,000  quarters,  coaling  Sydney;  have  cloaea, 
Bublect  to  owner's  approval,  6-9,  calling  at 
Blsinore  for  ordereCopoihagen,  Aarhuns, cnor- 
teren"  option;  Cork  or  Falmouth  tat  ordera, 
5-8,  to  disebarge  at  a  safe  port  in  V.  K.  or 
Continent,  Bordeaux  to  Hamburg.  It  ordered 
to  U.  E.  direct,  8(L  off.    If  ordered  to  Oontl- 


0ULI.ITOBI>  T.  VnrxT. 


las-ios 


d  the  following  answer: 

"  '  JUXB  l&TH. 

"  'Ftz  DerondA,  After  b&rd  work  got  Cnl- 
lltnd,  ovtMT,  accept  your  offer,  but  muM 
cxdwu  Rouen;  caonot  go  there. 

'"  W.  J.  Hakmokd.' 

"Fourth.  On  Jnne  19  the  charter-party  was 
entered  loto,  of  which  a  true  cop;  U  attached 
to  the  libel,  except  the  indOTBement  In  red  fck 
across  Lhe  face,  and  ts  made  part  of  this  flnding. 

"Fifth.  The  canceling  oate  of  eafd  cbarter- 
pftrtf  waa  not  fixed  because  Gomila  &  Co. 


-!» to  get  the  ship  ready  in  time. 

"SixOi.  On  the  28th  of  June  the  ship  waa 
ready  to  recefve  cargo  and  the  loading  then 
commenced.  TSo  formal  tender  appears  to  have 
been  made  of  the  ship  on  that  day,  but  the 
loading  was  commenced  with  the  consent  of 
^  concerned.  The  loading  was  continued, 
with  Bligbt  interruptions  from  laln,  and  until 
SO  mfnulea  past  tlirea  o'clock  in  the  afternoon 
of  the  8Dtb  of  June,  when  the  loadine  was 
•topped,  and  ibe  ship  was  declared  by  the  un- 
derwriters' inspector  to  be  full  all  over  and 
ready  to  proceed  on  her  voyaee,  and  the  In- 
apector  gave  bis  certificate  to  that  effect  She 
tben  had  only  9,680  quatters  on  board,  equlra- 
lent  to  83.6^,V  boshels,  and  conld  take  no 
more  with  safety,  as  she  was  then  loaded  and 
stowed,  although  libelunta  had  the  balance  of 
the  cargo  of  10,000  qoartera  in  barges  along- 
side, and  It  could  bavti  been  put  on  board 
before  mtdnlgbt  if  the  ship  conld  have  taken  it. 

"  Seventh.  After  Um  loading  bad  begun,  and 
before  it  was  known  wbetbo'  the  Deronaa  could 
take  the  guaranteed  Quantity,  all  parties  sup- 
poeiDg  that  slM  could,  Oomila  A  Co.,  as  is 
usual  in  such  cases,  handed  Ibcir  copy  of  the 
«harter-partT  to  Forcstier  &  Co.  The  latter, 
without  authority  from  the  charlereis,  look  the 
copy  to  the  ship's  agent  uolndoraed  and  ob- 
tained a  charter  In  tbelr  own  name,  but  otlier- 
wlao  the  aame  in  all  r«ipects  aa  charter  to 
OoroHa  &  Co.,  for  the  purpose,  as  tbey  ex- 
plained, of  appearing  to  ttadr  correapondents  aa 
«ridnal  parties.  Gomila  &  Go.  ware  advised 
of  tola  tn  De  Wolf,  of  De  Wolf  &  Hammond, 
before  tlie  loading  waa  finished,  on  June  SO, 
but  replied  to  bim  that  they  would  not  object 
to  anoh  a  change  if  the  Teasel  fulfilled  the 
ffoarantee  lo  tbe  charter,  but  that  if  ahe  failed 
ttiey  would  expect  tbe  return  of  tbe  papeta. 
On  this  point  the  court  finds  that  Oomila&Co. 
did  not  authorize  the  surrender  of  th^  char- 
ter and  (he  giving  of  a  new  one  to  Forestler  & 
Co.,  mre  upon  tbe  ooodition  tbat  the  Deronda 
•boold  flnt  execote  her  guarantee. 

"  la^th.  When,  on  tbe  80th  of  June,  the 
steamer  waa  loaded,  at  deacribed  in  the  sixth 
finding,  all  parttea  had  notice  at  once  that  the 
sieAmer  could  not  carry  the  quantity  guaran- 
<eed;  whereupon  Gomtla,  who  was  about  to 
iiepbn  for  Si.  Louis,  left  tbe  matter  In  the 
hands  of  Baogston,  of  Forestler  &  Co.,  to 
arrange,  Inatmcllng  bim  gubstantially  as  fol- 
lows: 

'"I  have  no  doubt  thia  matter  can  be  ar- 
ranged with  the  owners,  end  anything  yon  do 
to  protect  me  I  will  be  satl-ified  with.  Itseems 
to  me  the  beat  way  to  arrange  the  matter  would 

US  u.  8.  u.  a..  BooE  a. 


be  to  telegraph  to  tbe  owntia  that  If  they  will 
take  the  cargo  off  our  bands  at  twenty-elgfat 
one  and  one  half  pence,  as  ureed  upon,  no  one 
will  be  injured  and  I  will  Ss  tatlafledi  but  In 
case  they  do  not  do  this,  then  all  tbat  I  aak  la 
to  be  made  whole  In  my  contract,  and  you  can 
make  negotladons  to  that  effect' 

"  Forestler  &  Go.  cabled  their  correspondenia 
aa    follows:     '  Deronda.    We   have   shipped 


'•  'JtmsSOTK. 
"  'To  CulUford  &  Clark,  Sunderland: 

"'Deronda  loaded;  carries  9.686  quarten; 
cargo  sold  not  leas  than  10,000  quarters.  Co- 
peonagen,  26-3;  present  value  W;  buyers  r^ 
hue  acceptance,  as  carso  falls  abort.  Charter 
eia  hold  ^p  responsible.    Advise. 

"  '  Db  Wolf  &  Eavmord.' 
"  To  thla  laat  dispatch  the  following  wac 
tent: 

"  'JctT  Ibt. 
"  'Complete  swindle.    Captain  knows  ship 
discharged    10,880  Bordeaux.     Compromisej 
pay  value  grain. 

"  'CUTJ'irOBD  &  I^ABK.' 

"  'Jolt  Sd. 
"  To  Culllford  &  Clark,  Sunderland: 

"  'Cargo  on  board, 2,066  tonamalze,  170  tons 
coal;  Eurveyois  refuse  load  deeper;  sbip  full  all 
over;  no  advantage  Newport;  cargo  sold,  June  ,..-, 
loading;  shippers  can  sell  C-openba«en,  SKd.,  l***J 
you  p^ing  dUference,  or  owners  buy  cargo 
88.8  ctf.;  best  can  do.  Which  do  you  advlseT 
Oaigo  maize,  No.  3  mixed,  sail  grade,  very 
good.    Hay  we  draw  on  you  for  samef 

"  'De  Wolf  A  'H.LiatojrD.' 

"To  whlcb  the  following  answer  was  made: 
"  'Jdly  4. 

"  'Consult  indemnity  lawyer,  HcConnell. 
If  be  approves,  dispatch  Deronda;  give  bail,  if 

ing  dlfferen 
save.delay. 

"  'CDIiLIFORD  &  Clabx,' 
"It  doea  not  appear  tbat  charterers  at  tlw 


tinned  between  the  parUea  with  a  view  tocom- 
promlHo.  but  wilbont  result  until  July  9,  on 
which  dav  Forestler  &  Co.  nottfled  Oomila  * 
Co.  that  uey  refused  tbe  cargo  because  tt  waa 
diort  and  their  buyers  in  Copenhagen  had  de- 
clined to  accept  It.  They  claimed  damagea  of 
Oomila  &  Co.  for  violation  of  tbe  contract  of 
sale,  consisting  in  the  loss  of  tbetrcommlssioniL 
amounting  to  t8,l»4.8&,  which  Gomila  &  Co. 
paid. 
"Tenth.  From  July  8  to  July  6  Oomila  A- 


Oo.  telcgraplicd  to  some  of  the  best  known  deal- 
era  In  England  and  France  for  quolationa  and 
offers.    'The  best  offer  was  twenty-three  ahiU 


_„_.  ._.  .  .._,  J,  or  twenty-four  shilling, 

re  terms  (shippers  guarantee  sound  condltioD 
n  arrival).    Libelants  then  decided  to  sell  tbe 


It  had  been  sold  to  ForaMler  ft  Go. 


lyGoo^e 


UB-US 


SopBXMB  CouxT  or  1 


"Eleteoth.  On  tlie  dxtb  day  of  July  the 
ehtp*!  Bgeiita  notlfled  Oomlla  A  Co.  tbat  tiuij 
wonld  take  oat  coal  and  make  room  (or  the 
balance  of  tbe  cargo,  and  that  the  abtp  would 
be  made  Tt»Aj  bj  tbe  7tb.  GomOa  &  Co.  le- 
fnaed  thla  propoaaL  In  tbe  mean  time  Oomila 
A  Co.  kftdsiTennotlctt, in tbedailj papers pub- 
Itehed  In  New  Oileane.  tbat  the  cargo  would 


be  sold  at  public  auction,  to  tbe  Uzbest  bidder, 
for  cash,  on  JuIt  7,  br  one  of  tbe  Ucensed  auc- 
tioDeera  of  (he  atj.    Against  this  proposed  sale 


bowever,  tooic  ^ace  as  advertised,  and  the 
9,086  quaiten  Uien  on  board  were  sold  for 
t!a,<ISB.Si  to  A.  Canlere  &  Sons,  wltb  prirO^ae 
of  the  charter.  A.  Carriere  A  Sons  aflerwaids 
■old  the  carffo,  with  privilege  of  cbaiter,  lo  J. 
B,  CamoTB  &  Co.,  and  tbe  latter  In  mm  resold 
to  Foresder  A  Go.  for  the  sum  of  $40,438.00. 
The  charter  lo  Oomila  A  Co.  having  been  de- 
stroyed by  De  Wolf  they  made  protest  for 
■ubatltiite,  and  then  for  want  of  such  charter 
naed  copv  of  one  issued  to  Foresder  &  Co.  to 
make  title. 

"Twelfth.  On  July  18,  tbe  itowami  of  the 
DeroDda  baving  been  in  the  mean  ume  rear- 
ranged, and  a  large  quantity  of  ooal  and  water, 
the  latter  from  the  tmllast  tanks,  having  been 
taken  out,  the  Derooda  was  again  tendered  lo 
both  GomlU  A  Co.  and  to  Forestier  A  Co.,  de- 
manding balance  of  cargo.  This  was  furnished 
by  J.  B.  CamorsACo.iaDdeQougfamoregraln 
was  taken  aboard  to  make  over  10,000  quarters, 
Witt)  which  the  ship  sailed,  on  tbe  18th  of  Julj 
'— ""T  orielnal  '"^ — ""~  *"""  "■ —  ~ 
d  ana  deli  1 


-     , , uly, 

for  her  original  destination,  and  there  safely 

id  cargo  under  the  substitute 

tor  charter-party  provided  as  explained  In  flnd- 


•rrived  ai 


idelivered  a 


ingll. 


leans  to  Europe,  when  properly  fitted  oat,  was 
over  10,000  quarters,  and  she  bad,  on  a  previ- 
one  yoytgo,  with  %U  tons  of  coal  in  her  bunk- 


and  tendered,  in  the  mnnner  hereinbef  oref  onnd, 
to  Ctomila  &  Co.,  on  June  S8,  1888,  she  could 
not  with  safe^,  under  maritime  and  under- 
writers' rules,  carry  a  cargo  of  10,000  quarters, 
and  she  failed  to  receive  such  car;^,  as  herein- 
before found.  By  this  failure  the  libelants 
lost  the  advantage  of  their  said  sale  lo  Forestier 


ft  Co. 


)f  New  Orleans 

nnder  the  beat  of  a  July  son  beating  on  the 
decks,  on  which  case  the  risk  Is  Increaaed  every 
day  it  remains  in  port. 

^'Sixteenth.  Tbe  sale  of  the  cargo  at  public 
anctlon  was  fairly  conducted,  and,  under  the 
drcnmatances,  was  necessary  and  proper  for 
Uie  NDtection  of  the  rlgbts  of  all  partiee. 

"Beventeenth.  By  the  Inability  and  failure 
of  the  steamer  to  receive,  when  first  tendered 

toOomllaftOa  

the;  sulfeRd  1( 

"lit.  Amoiut  of  oommtnlon  paid 

ForotlerftCa. |S,lft4  S9 


"ad.  Loss  on  9,68S  gnarlers  ^,< 
S68A  bushels)  of  com,  be- 
ing the  difTerence  betweea 
*  the  price  of  the  sale  to  For- 
estier A  Co.  and  the  sale  at 
auction  lo  Carriere  &  Bons    90,540  89 

"Brd.  Loss  on  866  quarters  (8,126 

bushels). SSO  06 


"Making  a  total  loss  to  Oomila 
&  Co.,  by  tbe  failure  afore- 
said, of  twentv-three  thou- 
sand nine  hundred  and  nine- 
ty-three and^dollars....  $98,908  W 

Tbe  endorsement  in  red  ink  across  the  faca 
of  Um  charter-party,  referred  to  in  the  fourth 
finding  ol  fact,  waa  in  these  words: 

"JuME  99,  1688. 

"This  charter-party  has  been  canceled,  and, 
at  tbe  request  of  A.  J.  OomiU,  of  Qomlla  A 
Co.,  similar  cbarier-parties  made  out  to  E. 
Forestier  A  Ca ,  and  Uie  copies  of  said  cbarter- 
por^  previously  given  to  Hess.  Oomila  A  Co. 
have  been  returned  to  us  by  E.  Foiteiler  ACo. 
and  destroyed.         "Da  Wolf  A  HAjitMOMp." 

On  tbe  foregoing  facta  the  circuit  court  fo<md 
as  follows,  as  conclusions  dt  taw: 

"1st  Tbat,  undor  said  charter-parly,  tbe  de- 
fendants were  bound,  under  their  gnvanty,  to 
see  tbat,  when  tbe  D^nda  waitendered  lothe 
UbelenU  for  loading,  she  was  fitted,  prepiued, 
and  arranged  so  as  to  be  able  to  carry  not  leas 
than  10,000  quarteiaof  grain,  under  nndennit- 
ers*  and  maiitime  regulations. 

"8d.  That  tbe  scdd  defendants  were  charged 
with  full  notice,  in  law,  of  the  qtedal  objecu 
and  purposes  of  libeluiU  In  effecnng  said  char- 
ier, and,  therefore,  are  liable  to  the  said  libel- 
ants for  tbe  amount  of  damages  suffered  by 
tbe  latter  from  inabili^  to  sell  and  deliver  un- 
der the  grain  contract  with  Forestier  A  Co. 

"8d.  That  the  amount  of  sncb  damages  was 
tbe  earn  of  $28,998.76. 

"4tb.  That  libelants  should  have  }ndgment 
for  tbat  amount,  wltb  l^al  inlerest  m>m  June 
80,  1B8S,  against  tbe  defendants,  and  against 
the  sureties  on  the  release  bond  inatiacbment." 

From  the  decree  of  tbe  drcult  court  the  re- 
spondents and  the  sureties  have  appealed  la  this 


ust  be  revened. 

Negotiations  for  a  charter  of  tbe  vessel  were 
lened  in  New  Orleans,  betvreen  De  Wolf  A 
ammond  and  Oomila  A  Co.,  on  tbe  lOtb  of 
June,  two  days  before  the  vessel  arrived.  Qo- 
mlla A  Co.  then  had  a  contract  with  Foreatier 
A  Co.,  made  on  tbe  7lh  of  Jtme,  whereby  tbe 
former  atdd  to  tbe  latter  a  cargo  of  not  less  than 
'"  "00  qnariers  aikd  not  more  than  19,000  qoar^ 
yt  480  pounds  each,  of  com,  at  60  centa 
per  bushel  of  56  pounds,  "on  board  seller's  ves- 
sel, with  freight  at  <6i.)  six  shillings  per  quar- 
ter, and  to  be  shipped  from  New  Orleans  dur- 
ing the  month  of  June,  not  later  than  the  SOtfa 
(mtdoiKbt),  (seller's  option)."    In  snc 

tlonswith  DeWolf  A  Hammond,  l 

nsisted  on  a  guarantee  by  tbe  owners  of 
_   vvels  tbat  she  should  cany  10,000  quar- 
ters of  480  poonds  each.    Thereupon,  on  tbe 
16th  of  June,  a  cabb  dlspatdk  was  sent  by  De 
ISS  C.  S. 


CuUiiroBD  T,  Vnrar. 


term*  of  the  offer' 

lo  cbnrter  tbe  veewt.  but  tbat  sbe  most  be 
purflDtfed  to  caTT;  aot  leaa  than  10,000  qiur- 
ten.  and  tbat  it  was  piopoaed  Uist  the  cbai^ 


teren  abould  have  the  power  of  caoceUiiie  the 
cbarter-psrty  It  tbe  Tcmel  was  not  ready  lolood 
rargo  by  the  SGtb  of  June.    To  this  dispatch 


j[^,  on  the  18th  of  June, 

agreeing  to  the  terras,  and  directing  tbat  the 
guaniDtee  of  the  carriage  of  the  10,000  quar- 
ters sbouUt  be  made  provided  the  captain  should 
agree  to  tbe  quantity,  bat  Gaving  notliiDg  aa  to 
the  canceling  clause.    In  view  of  these  dla- 

gtchea  and  of  the  previous  negotiatlona,  Mr. 
;  Wolf  of  De  Wolf  &  Hammond,  and  the 
master  ol  tbe  Teasel,  and  Ur.  GomUa,  of  Gomila 
A  Co.,  had  a  consultation,  on  the  18th  of  June, 
as  to  whether  the  vessel  could  carry  10,000 
quarten  of  corn.  At  this  consultation,  Qomila 
and  Uie  master  both  of  tbem  reached  the  cou- 
clusioo  tbat  the  vessel  would  t>e  able  to  carry 
10,000  qaarters,  and  Qomila  advised  tbemaster 
to  BO  cable  tbe  ownera.  This  would  be  a  re- 
ply to  Mr.  Hammond's  cable  dispatch  of  June 
lAb,  in  regard  to  tbe  captain's  agreeing  to  I 
quantity.  A  cable  message  was  then  made  up 
by  tbe  master  and  De  Wolf,  from  Qomita's 
code-book.  In  which  the  master  said,  "tbe  vea- 
(TBi  «el  will  oairy  10,000  qnarters  of  grain,  if  we 
'  coal  at  BaliiBx."  That  meange  doea  not  ap- 
pear to  have  been  sent,  but,  after  It  was  pre- 
pared, Gomila  "gave  aihla  raasons  for  insisting 
on  a  gaarantee,"  tbat  la,  a  guarantee  tbat  tbe 
vessd  should  canr  not  less  than  10,000  qua^ 
leia,  "tbe  aforesaid  contract  with  Forestfer  A 
Co.,  whidi  waaprodnced  and  read,  and  Qomtla 
rtaled  tbat  he  had  no  use  for  any  vessel  tbat 
would  not  carry  10,000  quarters  of  grain;  tbat 
be  muat  have  a  guaranlee,  and  feafed  that  if 
tbe  vessel  would  not  carry  tbat  amount  the 
consequences  would  be  serious;  tbat  tbe  market 
bad  declined  and  was  still  declining,  and  the 
Ion  would  be  very  heavy,  because  the  buyer 
would  have  tbe  r^bl  to  reject  tbe  cargo  if  tbe 
condllions  were  not  sttlctlv  fulfilled." 

It  Is  not  found  as  a  fact  Ibat  Oomila,  In 
these  negoUatiriDa  and  consullatioDs,  Insisted 
upon  any  other  guarantee  than  the  one  tbat  tbe 
vessel  abould  carry  not  leaa  tlian  10,000  quar- 
tet* of  grain,  of  480  pounds.  Although  be 
produced  aod  read  bis  contract  with  Forestler 
&  Co.,  be  did  not  insist  that  there  should  be  « 
provision  or  a  guaranlekfai  tbe  chaiter-party 
ibatthe  cargo  should  "be  shipped  from  New 
Orleans  during  the  month  oi  Jane,  not  later 
than  the  801b  (midnight);"  not  did  be  insist 
npoo  any  undertaAig  or  guarantee  In  the 
ebarter-partr  tliat  the  vesael  uonM  commence 
ber  loaimia  of  (he  '  ' 
or  should  Bnisb  tt  _ 

tbat  she  should  coal  __  ___  , 

tbat  there  should  be  an;  canceling  ci 
the  cbanarpartjr. 

On  the  18th  of  Jum,  De  Wolf  A  Hammond 
sent  lo  Hammond,  at  Ltveipool,  a  cable  tnea- 
nge  slating  tbat  it  was  tbe  opinion  of  the  < 
lauiof  theveaed  that  she  could  carry  10,___ 
qnaiters,  coaling  at  Sidney,  and  that  they  had 
closed  tbe  cluu1e^pa^ty  according  to  tbe  terms 
which  h  contains,  staong  those  terms  (but  not 
188  V.  8. 


excluding  Rouen),  subject  to  tbe  owner's  ap- 
proval TO  that  mess^  De  Wolf  &  Ham- 
mond received,  on  tbe  l9th  of  June,  from  Ham- 
mond an  answer  acceptlDg  on  behalf  of  tbe 
respondents  the  offer,  excluding  Bouen,  and 
the  charter-par^  was  then  entered  Into,  on  Uu 
IWh  of  June. 

It  contains  a  provision  tbat  the  "steamer  Is 
guaranteed  to  carry  not  less  than  ten  thousand 
quarters  of  480  lbs."  It  contains  no  provision  11*3] 
aa  to  the  time  when  the  loading  of  tbe  grain 
shall  commence,  orwhen  it  shallbe  compMed, 
ben  the  grain  shall  be  shipped.  It  con- 
tains a  provlsioD  tbat  the  vessel  shsll  "have 
lilierty  to  call  at  any  porta  for  coal  or  other 
Bupplics;"  and  one  (article  18)  that  sixteen  run- 
ning days,  Sundays  excepted,  are  to  be  allowed 
tbe  charterers,  if  the  steamer  shall  not  be  sooner 
dispatcbed,  for  loading  and  discharging,  and 
ten  days  on  demurrage,  over  and  ahove  the 
said  lay  days,  at  six  pence  sterling  per  gross 
-■ !giBier  Ion  per  day.    The  net  register  loonage 

as  stated  in  the  charter-party  to  be  1,090,  or 
thereabouts.  The  blank  in  article  14.  tbat  tbe 
charterers  should  have  the  option  of  cnncellng 
the  charter  if  the  vessel  should  not  be  ready  to 
load  at  New  Orleans  on  or  before  a  spedned 
day,  was  not  filled  in,  and  do  cancelling  pro- 
vidon  was  Inserted.  By  article  16,  the  lay 
days  were  to  commence  the  day  after  the 
atcamer  waa  declared  ready  to  receive  cargo, 
and  bad  been  passed  by  the  surveyor  of  grain 
vessels,  and  written  notice  had  been  given  bv 
tbe  master  to  tbe  charterers,  tbat  Is,  written 
notice  of  tbe  readiness  of  the  vessel  to  receive 
cargo,  and  of  her  having  been  passed  by  tbe 
aurvef  or  of  graio  vessels. 

It  is  stated,  in  tbe  fifth  finding  of  facta,  that 
the  canceling  date  of  the  charter-party,  that  Is, 
Bome  date  to  be  filled  into  the  blank  left  In  arti- 
cle 14,  "was  not  fixed,  iKcause  Qomila  &  Co. 
walval  it,  aa  the  ship  waa  in  port  and  tbey  bad 
confidence  in  the  ability  andwillingDess  of  tbe 
master  to  get  the  ship  ready  in  time."   Gomila 


cancel  the  cbarter-paity  If  tbe  vessel  should  not 
be  ready  to  load  bj  a  day  specified,  so  aa  to 
enable  tbem  to  com^y  with  the  reqnkement  in 
their  contract  wltb  Forestier  &  Co.,  as  to  the 
Ume  named  in  tbat  contract  for  tbe  shipment 
of  tbe  grain,  ijlhougb  the  contract  with 
ForedKler  &  Co.  was  produced  aud  read  In  the 
consultation  and  negotiation  had  before  tlie 
cbarter-par^  wasaigned,  no  day  for  tbe  readl- 
ne«  of  the  vessel  to  load  was  apedfled  in  tbe 
charter-party,  and  tbe  waiver  of  tbe  canceling 
dale,  l^  Gomila  A  Co. ,  was  made  In  full  view 
of  tbe  fact,  that  the  terms  of  the  contract  with 
Forester  &  Co.  were  known  to  De  Wolf.*  [184] 
Hammond  and  the  master  of  tbe  vessel,  as  well 
as  lo  Qomila  ft  Co. 

On  the  28th  of  June,  the  loading  of  the  ves- 
sel waa  commenced,  with  the  consent  of  all 
concerned,  although,  as  the  findings  state,  no 
formal  tender  appears  to  have  beat  made  of 
the  vessel  on  that  day.  Article  15  of  thechar- 
le^party  states  tbat  the  sixteen  ninnlnE  lay 
daya  are  to  commence  after  written  nonce  u 
given  by  tbe  master  lo  tbe  charterers,  of  the 
readiness  of  the  vessel  to  receive  cargo.  It  Ii 
not  found  that  such  notice  waa  given.  TIM 
loading  was  coBtlnued  until  80  talnotes  part  S 
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SUFBBHS  COUBT  OF  TBI  UhTTBD  SXATZa 


Oct,  Tkiui, 


Foi 


o'clock  cm  the  BOth  of  Jnne.vhen  It  wuatopped, 
and  the  Teasel  was  declared  br  the  inspector  for 
the  nnderwritera  to  be  full  ■&  over,  aod  read; 
to  proceed  on  her  Toyage,  and  he  gave  hia  cer- 
tificate to  that  effect.  The  DndiDgs  <Mle  that 
■he  then  had  odIt  9,S80  quarten  on  board, 

aolTaleut  to  83,088^  buabels,  "and  conld 
Ee  no  more  vlth  aafety,  aa  she  was  then 
loaded  and  atowed,  alLhongh  Ubellanta  had  the 
balance  of  the  cargo  of  10,000  quartets  in  barges 
alongside,  and  It  could  have  been  put  on  board 
before  midnight  if  the  ship  could  have  taken 
It."  After  the  loading  had  begun,  and  before 
it  was  known  whether  the  vessel  could  take  the 
10,000  quarters,  all  partiea  supposiDK  that  she 
could,  Goniila  &  Co.,  M  was  ujuaJ  In  such 
cases,  handed  their  cmir  of  the  ciiarler-party 
to  Foreatier  A  Co.  The  latter,  without  au- 
tbority  from  Gomlla  &  Co.,  took  such  cony  to 
,  De  Wolf  &  Hammond,  unendorsed,  and  ob- 
tained a  charter-partj  io  their  own  name,  but 
otherwise  the  same  In  all  reapecta  as  the  charter- 
larty  to  Gomila  A  Co.,  for  the  purpose,  aa 
'orester&  Co.  explained,  of  appearing  to  their 
correspondents  lo  Europe  to  be  the  original 
partiea  to  the  charter-party.  Gomila  &  Co. 
were  advised  of  this  byDe  Wolf,  of  De  Wolf 
&  Hammond,  before  the  loading  was  flDlshed, 
on  June  80,  but  replied  to  him  ^at  they  would 
not  object  to  such  a  chaoge  If  tbe  vessel  ful- 
filled the  guarantee  In  the  charter-party,  but 
that  if  she  failed  to  dosothey  would  eipect  the 
return  of  the  paper.  On  thu  point  the  circuit 
court  expressly  Hods  "that  Qomila  &  Co.  did 
not  authorize  the  surrender  of  their  charterand 
the  giving  of  a  new  one  to  Forestier  &  Co. ,  save 
upon  tbe  condition  that  tbe  Deronda  should 
first  execute  her  euaraotee."  Therefore,  Go- 
mila &  Co.  not  on^  retained  the  onnershtp  of 
the  com  which  they  had  laden  on  the  vessel, 
but  they  held  the  respondents  to  a  compliance 
vlth  the  charter,  by  not  gtving  notice  to  De 
Wolf  &  Hammond  that  they,  the  charterers, 
considered  the  tduuler-party  at  an  end  by  rea- 
son of  the  fact  that,  aa  the  vessel  was  then 
loaded  and  atowed,  she  could  lake  wiUi  safety 
Ao  more  than  tbe  9,686  quarters,  then  on 
board. 

It  is  stated  in  the  findings  that  "When,  on 
the  80th  of  June,  the  steamer  was  loaded,  as 
described  in  the  sixth  finding,  all  parties  had 
notice  at  once  that  the  steamer  could  not  carry 
the  quantity  guaranteed."  What  tbe  word 
"not^"  In  this  statement  means  is  not  enUiely 
clear.  B  Is  not  slated  Uiat  De  Wolf  A  Ham- 
mond, aa  agents  of  tbe  vessel,  gave  any  notice 
to  the  libelants  that  the  vessel  could  not  and 
would  not  carry  the  10,000  quarters;  nor  Is  it 
found  that  Gomlla  A  Co.  thereafter  gave  any 
noti^  to  tbe  respondents,  or  to  the  agenia  of 
the  vessel,  that  they  would  consider  tbe  cbarter- 
party  canceled.  On  the  contrary,  under  the 
direction  of  Gomlla,  acting  through  Foreslier 
&  Oo.  negotiations  were  opened  to  arrange  the 
matter  with  the  respondents.  Aa  a  part  of  the 
effort  to  do  BO,  Foreatier  A  Co.,  by  cable,  en- 
deavored to  induce  their  correepondenta  in 
Europe  to  take  tbe  9,685  quarters,  which  had  been 
loaded,  but  this  was  refused.  'As  part  of  the 
□egotiatiooB,  De  Woif  &  Hammond  cabled  li 
tbe  respondents,  on  June,  80  and  July  8,  asking 
for  advice,  and  received  the  answers  of  July  1 
and  July  4,  before  set  out.  It  Is  found  that  It 
S88 


doea  not  appear  that  the  charleters  at  the  time 
had  any  knowledge  of  the  above-named  dis- 
patchea.  61111,  both  parties  left  the  qneation 
open,  end  carried  on  negotlatloua  with  a  view 
to  a  compromise,  but  without  any  result, 
nntn  the  6th  of  July,  on  which  day  Forestlei 
A  Co.  DOtlBed  Gomlla  A  Co.  that  they  refused 
the  cargo  because  It  was  sbort  and  their  huyett 
In  Copenhagenhsd  declined  to  accept  It,  They 
claimed  damages  of  Gomila  A  Co.,  for  a  viola- 
tioD  of  (he  contract  of  sale  of  June  7,  conslstieg 
In  the  loss  of  their  commiaaions,  amounting  to 

f  3,104. 39,  which  Qomila  A  Co.  paid  to  Ihem. 
rom  July  8  to  July  6,  Gomila  A  Co.,  as  own-  . 
log  Ae  com  laden  on  board  of  the  vessel,  tele-  ^ 
graphed  lo  sume  of  the  best  known  dealen  in 
England  and  Prance  for  quotations  and  offeti. 
Tbia  manifestly  was  under  the  view  that  the 
9,685  quarlera  were  to  be  carried  by  the  vessel, 
aad  under  the  cLarter-parLy.  But  the  beat  of- 
fer was  a  sum  which  tber  were  unwilling  to 
accept,  and  Ibey  then  notified  De  Wolf  A  Ham- 
mond that  they  would  sell  the  cargo  on  board 
of  the  vessel,  at  tbe  shipper's  risk,  in  the  port 
of  New  Orleans,  with  the  privileM  of  tbe 
charter.  They  thus  still  adhered  to  tlie  charter 
as  a  subsisting  charter  with  themselves.  But, 
before  theysold  the  cargo,  and  on  tbe  G'h  of 
July,  De  wolf  A  Hammond  notified  tbem 
(Qomila  A  Co.)  that  tbey  (De  Wolf  A  Ham- 
mond) would  take  out  coal  and  mtUce  room  for 
the  balance  of  the  cargo,  and  that  the  vessel 
woold  be  made  ready  by  the  Tib  of  Julv. 
Gomlla  &  Co.  refused  ihis  proposal,  and  sold 
tbe  cargo  on  the  7tb  of  July.  They  did  this 
wrongfully.  Negotiations  in  regard  to  the 
matter  had  continued  from  and  Including  the 
BOth  of  June,  when  the  loading  of  the  0,035 

auarten  had  been  completed,  to  and  including 
le  fifth  of  July,  not  only  with  the  assent  of 
Gomila  A  Co.,  out  with  their  active  co-opera- 
tion. By  the  6tb  of  July,  De  Wolf  ft  Ham- 
mond had  BBtlsfled  themselTes  that  by  a  re- 
arrangerocot  of  the  stowage  ond  by  laUng  out 
some  of  the  coal  and  water,  room  conla  be 
made  for  more  ca^o  sufficient  to  make  up  the 
10,000 quarters.  Undertheclrcumstances,  and 
In  view  of  the  facta  before  stated,  that  there 
was  no  day  specified  in  the  charter  party  for 
the  commencement  or  completion  of  the  load- 
ing, and  no  canceling  dale  named  In  the  char- 
ter-party, there  waa  no  unreasonable  delay  in 
the  BctioD  of  tbe  respondents  or  their  ngenls. 
Notwithstandiae  this  offer  on  tbe  part  of  the 
vessel.  Gomlla  £  Co..  on  the  7th  of  July,  sold 
the  9,686  Quarters  on  board  of  the  vend  at 
public  aoetioD,  with  privilege  of  the  charter, 
to  A.  Carriere  A  Sons,  for  $20,623.84,  which 
which  was  Dot  quite  86  ceiiU  per  bushel.  The 
com  afterwards  came  Intone  bands  of  Fona- 
tler  A  Co.,  by  a  repurchase,  at  the  price  of 
t40,423.00,  which  Was  at  the  rate  of  not  quite 
49  cents  per  bushel. 

On  the  18th  day  of  July,  dw  stowage  of  the 
vessel  having  been  In  the  meantime  reanaDged,  [l"! 
and  a  large  quantity  of  coal  and  water,  the 
latter  from  uie  baUast  tanka,  havInK  been 
taken  out,  she  was  again  tendered  to  Gomila 
A  Oo.,  and  to  Forestler  A  Co.,  and  the  bal- 
ance of  the  car«>  was  demanded.  This  was 
furnished  1^  J.B.  Camota  A  Co.,  and  enou^ 
more  corn  was  taken  on  board  to  make  ovet 
10,000  qnarlers,  with  which  tbe  vessel  sailed 
12B  V.  S. 
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on  the  ISth  of  July  for  her  original  deitinalioiL 
6be  AiriTed  wfelf  and  deliTered  her  caiKo. 

Upon  the  foregolDg  facta  we  are  an&ble  to 
concur  in  the  conclustooB  of  law  arrived  at  bv 
the  cbcijjt  conn.  Tlifi  veatel  did  can?  10,000 
quarten  of  con,  of  480  pounds.  Witti  the 
exception  of  865  quaitera,  or  8,126  huabelB, 
out  of  10,000  qnamn,  or  86,708  busbela,  (bla 
con  «ai  the  rdentical  con  laden  on  boaid  of 
the  Tenel  bj  Oomila  A  Oo.  The  onlT  stipula- 
tion in  the  charter-partf  with  Oomlla  ft  Co. 
which  they  IndMed  upon  baTJog  ioserted  waa, 
therefore,  complied  with,  and  complied  with 
In  a  reasonable  time,  as  we  hare  seen,  in  the 
absence  of  all  provlelonB  in  the  charter-party 
with  Gomila  &  Co.  that  tlie  vessel  Bhould.com- 
tnence  loading  by  a  oertain  day,  or  complete 
loading  by  a  certain  day,  or  thai  the  cargo 
■hooW  be  -*•' •  ' »*—  "-• •- 


In  auMTdaru^  with  title  et^iM,  tiu  deorm  tf 
th»  Oireait  Uiurt  U  rmtrtd,  and  tht  eatf  it  n- 
maiided  to  that  court  vith  a  directum  to  enttr  a 
dierte  ^imitting  th»  lidel,  wilA  eottt  to  tht  n- 
tptmdmtt  in  Ot  Dittrici  Court  and  in  (A«  Cir- 
cuit Court, 

HOWABD  a  LOVEJOT  m  al,  I^  in     [I'M 

Err., 

tJHITED  STATES. 

(Bm  B.  a  BepoTtar'a  eO.  in-1ta> 

DratDiitff  qf  Juron—lalttmen—eliargt  to  Jvrp. 


te  flhipped  from  New  Orleans  by  a 


notice  bom  the  n 


ir  to  Uie  Itbelanta,  aa  pro- 


of the  TCUel  to   kiwi.b   uugu,  m    uiul-i   lu  wi. 

ronning  the  lay  daya  for  loadiDa; ;  and  in  the 
absence  of  any  notice  by  the  Ubelanta  to  De- 
Wolf  it  Hammond  that  they  conaldeied  the 
charter-par^  at  an  end  because  of  a  breach  of  the 
niaranlee  ttiat  the  vessel  alurald  carry  not  less 
than  10,000  qaaiten  of  480  ponnd^  ^or  to  the 
giving  of  the  notice  by  Da  Wolf  ABanunond 
to  Gomila  A  Co.,  on  the  Bth  of  July,  that  room 
would  be  mado  tor  the  balance  of  the  10,000 
quarten,  or  prior  to  the  aale  of  the  cargo  at 
auciiou  by  Gomila  A  Oo.,  on  the  Tth  of  July. 
Not  before  auch  sale  on  that  day,  with  prirllege 
of  the  charier,  did  Oomila  A  Co.  terminate 
their  iDleiest  under  the  charter  ;  and  by  such 
action,  uoder  the  drcuroslancea,  they  failed  to 
keep  the  charter'party  on  their  port,  while  the 
reapocdenis  had  not  at  thai  time  failed  to  per- 
form it  on  their  port,  and  afterwards  went  on 
•nd  performed  it  if  Oomila  A  Co.  had  not 
made  the  auction  sale  of  the  7tli  of  July,  tb^ 


--- I,  and  ob- 
tained an  Ibqy  were  anUtlea  to  under  tbeir 
dtartcr-par^.  If  tbey  loat  anything  by  leaaon 
of  their  failure  to  cany  cut  their  contract  with 
Foieatier  A  Co.,  it  waa  not  the  fault  of  tba 
mpondeQU  in  blUnK  to  observe  any  atipula- 
tton  on  their  part  In  the  charter-parfy  with 
GomOaACo.:  Duttt  was  duelothe  fact  that 


_  a  cancellation  aa  would  hare  enabled  tbem 
to  hold  the  respondents  to  the  same  t«rma,  as 
to  the  time  of  shipping  the  cargo,  which  were 
movided  for  In  the  cootnct  between  Oomila  A 
Co.  and  Forealler  A  Co.  Those  provlaiona 
were  induatriotisly  left  ootof  the  chuter-parf- 
after  both  of  the  partlea  who  were  to  make  . 
bad  had  their  attention  called  to  the  terma  of 
the  contract  of  sale  between  Oomila  A  Oo.  and 


vislona  had  been  inserted.  The  court  is  bound 
to  give  effect  to  the  stlpnlations  of  the  contract, 
but  not  to  proviilona  which  the  parties  deliber- 
ately omitted  to  Insert,  after  attention  had  been 
directed  (o  them.  This  ruling  la  In  harmony 
with  the  viewa  laid  down  In  Norrington  v. 
Wr^iU,  116  U.  8.  188  [29;  866]  and  hi  FOiM 
T.  Pi^t,  Id  218  [28:  m\ 
IBS  U.  8. 


TN  ERROR  to  the  Circuit  court  of  the  United 
1  States  for  the  District  of  Nebraska,  to  re- 
view a  Judgment  upon  a  bond.    Affirmtd. 

Statement  by  Ifr.  Jutliae  Oxmrt 

The  original  action  waa  brought  by  the 
United  Slates  agalnat  Howard  8.  Lovejoy, 
Tbomaa  W.  Means  and  othera  upon  a  bond,  ex- 
ecuted by  Loveloy  aa  principal  and  by  the 
the  other  defendanla  aa  auretles,  condluoned 
for  his  taithfnl  discharge  oF  the  duties  of  re- 
ceiver of  public  moneya  tea  the  district  of 
lands  aabject  to  sale  atRlobmaln  the  State  of 
Nebraska. 

Thesuretiea,  in  their  anawer,  denied  tlidi 
execution  of  the  bond  declared  on,  and  lis  ts- 
lldity  as  against  thenL  A  general  replicattoo 
was  filed. 

When  the  case  came  on  for  trial,  the  clerk 
called  Into  the  box  seven  jurors,  who  were 
upon  the  i^ular  panel  of  jurora  for  the  term, 
and  who,  by  reason  of  another  Jury,  composed 


,  and  tlierenpOD  the  court,  against  ihe 

objection  and  exception  of  the  datendaais,  or- 
dered tbe  martial  to  call  in  from  the  qualified 
electors  of  the  State  additional  persons  to  serve 
as  Jurors,  without  having  been  drawn  br  tbe 
clerk  of  the  court  and  a  jury  commtHBioner. 


The  marshal  havlni  called  in  such  persons  a 
cordingly.  and  both  parties  having  eihauatea 
their  (£allenges,  there  were  left  in  the  box  to 
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Ion  of  fln  twelTB  Joron  In  the  box  were  rea- 
Ideots  of  the  City  of  Onutha,  where  the  caK 
-nia  tried.  The  defenduits  challeaged  otch  of 
the  Jttion  M  c<dled  In,  for  the  reason  that  ttaev 
had  not  heeo  dnwn  u  provided  by  law,  and 
excepted  to  the  oTerTuUng  of  the  challenge  and 
to  the  ruling  of  the  court  directing  them  u>  be 
■voin  to  ti7  the  case. 

EvldenoB  having  been  inlrodnced  by  both 
partlea  upon  the  quettlon  whether  the  signatare 
ot  Heana  was  genuine  or  forged,  the  court,  of 
Its  own  moUon,  initructed  the  ]nry  as  follows: 
"  As  to  the  dgnatUK  ot  Thomas  W.  Means,  I 
think  yon  may  kare  soaie  difficult  In  flnding 
that  It  waa  a  f  oigeij.  Of  conraa  it  la  not  my 
Idaco  toexpren  an  oidDloii,  ot  mj  whether  or 
Dotllhinkitisgennbie.  All  I  su  I>  that  vou 
moat  examine  ue  matter  carefnUT  and  fiuly, 
■Dd  weigh  an  the  teeUmon;  that  Mara  upon 
the  mbject;  and  ttfygii  can  uj  that  his  dgiw- 
tore  Is  a  forgerr  It  Is  f<v  you  to  do  so."  ~'  It 
aeems  to  me,  met  roa  tMce  these*  slgnatares 
sod  compare  Ihem  foil;  and  examine  all  the 
tnttmony  that  seems  to  haTe  any  bearing  oo 
that  qoestlon,  that  fon  cannot  have  much  dlf- 
flcol^  in  coming  to  a  correct  concltuioD." 
The  defendants  excepted  to  these  instroctionfl. 


The  Jnrr  returned  a  niedal  verdict,  finding 
among  other  thlon  ifist  (he  signature  <d 
Hesn^  as  well  sa  Uiose  (d_all  (he  other  de- 


fendanti^  were  gennlne.  The  court  tendered 
Jodgment  on  the  verdict,  and  the  defendants 
Bued  out  tUs  writ  of  error. 

'^Mr.  John  M,  Thnraten  for  plafntUa  ta 


A.  Judge  may  aid  the  Jury  by  explslning  and 
commeuLtng  opoa  the  teetlmony,  and  even 
giving  them  his  opinion  upon  queedons  of  fact, 
provided  only  be  submits  those  queetions  to 
(heir  consideration. 

U.  8.  V.  Phila.  <«  a  a  Oil.  188  n.  B.  114 
{81: 189);  FtoMuty  di  M.  B.  v.  Pvtnam.  118 
U.  H.  S40  (80;  267);  St.  LouU  ete.  H.  v.  FJcJbrrt, 
129  U.j8.  860  (BO:  1161);  Swier  v.  WMUr.  187 
U.  8.  8G  (83:  lOS). 

The  alterations  [by  erasures  of  namea  lu  the 
body  of  the  bond)  were  entirely  immsterial, 
and,  belngimmaterial,  did  not  impair  the  bond. 

Bmilh  V.  IT.  a  69  U.  8.  2  Wall.  31B  (17: 788); 
Jfommin  V.  Wtroti.  112  U.  8.  189  ^8:641); 
Angle  r.  If.  W.  Mitt.  Life  In*.  Oi.  98  U.  8.  880 
08:066). 

Mr.  AiMm  drMT  delivered  the  o|rinion  of 
the  court: 

Tbe  Mil  of  exceptions  presents  two  questions, 
neither  of  which  requires  extended  discussion. 
FIT31  1-  The  Act  of  June  80,  1B70,  cbap.  IS,  g  3, 
^1  Stat  at  L.  48),  which  provides  that  (unless 
the  Judge  orders  tbe  names  of  Jurors  to  be 
dnwn  Rom  the  boxes  used  by  the  state  author- 
iUes)  al)  Jurors,  "iDcluding  those  summoned 
during  the  season  of  tbe  court,"  shall  be  put>- 
Udywtwnfroma  box  containing  not  lest  Uian 
Uiree  hundred  names,  placed  therein  by  the 
clerk  and  a  commlsalouer  appointed  for  the 


sdectlon,  qualificatioBs  and  oath  of  Juron— 
doea  not  tondi  the  power  of  the  court,  when- 
38a 


men  from  the  bystanders  to  supply  the  defldot- 
cy;  and  does  not.  either  expressly  or  bvimidlc*- 
tlon,  repeal  section  604ot  the  Berised  SiMotea, 


feet  of  Jtuoia  happens,  return  Iniymen 
the  bystanders  nimcleut  to  comidete  tbe  pand.' 
8  BL  Com.  864,  MB;  4B1.  Com.  SHj  U.  A  v 


Jiiw,  6 Fed.  Bep.  186i  OfatHMv.  ^&114U. 
B.  477, 487  t^:  179.188]. 

2.  ItbeatabUshedbyrepeateddedslonstbat 
a  court  of  the  United  Striee,  In  submitting  a 
case  to  the  Jury,  may  at  Its  discretion  expresa 
its  opfolon  upon  the  facts,  and  that  aucb  ■■ 
opinion  is  not  reviewable  on  error,  so  loog  aa 
no  rule  of  law  is  Inconectly  stated  and  all  mat 
ten  of  fact  are  ultimately  submitted  to  tbo  d» 
termlnHdoD  of  the  Jury.  Tbe  charge  of  the 
circuit  court  in  the  present  case  waa  cle«rtr 
within  tbe  rule.  Rueker  v.  Wheeler,  137  V.  O. 
96,  98  [82;103, 100],  and  cases  cited. 

JvdffmetU  t^fflnaed. 


MATTHEW  GOTTFRIED. 

0ee  B.  a  Beportarl  ed.  US-ITOJ 

Letttn  patent— infringemmtqf—iiMiUdtiaim. 

L  Tb»  lint  olalm  ot  letten  patent  No.  OSn, 
naiitetlH«78,IMt.toJ.F.T.H0lGeckBni]  HatUtaw 
Ootttrled.  tor  an  "  Improved  tnodeofpllotiliis  bM^ 
rels"  la  Inralld. 

X.  Am  to  Ote  teoond  claim,  there  ts  no  iDfrtntie- 
nenl,  the  defeodaDfa  npparatui  havtnf  no  immov- 
able ooDduotur  oomspondloK  to  t""  -'— — ""'" 
ooDduotor,  B,  of  tiie  aeoood  otolm. 


1S88. 

APPEAL  from  the  Circuit  Ootitt  of  Om 
United  Btates  for  tbe  District  of  Indiana, 
to  review  a  decree  in  favor  of  plaintiftin  a  niit 
for  infringement  ot  lettos  patent    Aewread. 

The  facta  are  stated  in  the  opinion. 

Mr.  Bobt.  H,  ParUnaon,  for  appellaalj 

The  appIicatioD  of  an  old  machine  to  a  new 
use  is  not  a  patautable  invention. 

Bean  v.  Smaaviood,  9  Btory.  406;  PhiOipt  t. 
Page,  6S  U.  S.  24  How.  164  (16:639);  Sanger  t. 
Bi^,  9  Blatcb.  861;  Smith  v.  SidioU,  88  U.  B. 
91  Wall.  112  (23:566);  BoberUf.  ^/er,  91  O. 
a.  IBO  123:367);  Broan  v.  Piper,  91  U.  8.  »T 
(23: 200);  Morton  v.  iVne  Tork  Eye  Znfirttarm, 
3  Blatchf.  116;  Botehkim  v.  Greenwood,  53  U. 
S.  11  How.  %&  (IB;  688);  MoJIUt  y.  Rogerm.  9 
Fed.  Rep.  147. 

The  measure  of  damagee  is  the  plalntUTh 
actual  loss,  and  not  what  Is  made  by  the  d» 
fendaoi,  or  what  miebt  have  been  made  by  th» 
defendant,  or  what  is  tlio  Bpeculative  Tsloa  of 
tbe  invenUon. 


..GoojJP"-' 


Oauaon  BBSwnie  Co.  v.  Qottfbixd. 


MeOmtr.  BmdU,  1  Woods,  158;  Sandm  ▼. 


nS;  jr.  T:  t.  BaTuam.  M  D.  a  38  How.  487 

§6:  Sin;  jbwmourv.  MeOormiek,  St  U.  8.  10 
ow.4e0  (14: 10»);  ZaiMT.  Peck.  ISFed.  Bap. 
449;  Jfaa>nnii»bT..awinaur,3Blatcb.  209,2341 
Itieka  a.  T.  .KqU^MO  17-  S.  19  WaU.  611.  017 

EDOS,  20i);  fii-niMU  t.  Ovlii^ags  U.  S.  04 
B09):  Walker,  PaleiiU.887«<M{.;  Bvek-r. 
nane»,  1  BlatcU.  898. 

The  nue  wMcdi  is  to  govern  the  question  of 
danuigee  is,  to  give  the  sctiul  damsges,  not 
vindicnve  or  ezemplaiy  dsmsiges. 

J/eCbrmielt  v,  S^mour,  Seymovr  y.  MeGef' 
miele,  Baniert  v.  Logan,  BanaomY.  Sew  York, 
Sta  York  v.  Bantam,  Sirdiall  t.  GaoUdge, 
Packet  Co.  t,  SidUts,  and  MfOomi  t.  BrodU, 
mtpra;  Oarreiton  t,  Vlark,  IS  Blatch.  70;  Blake 
T,  BiibarUon,  94  D.  8.  728  {24;  246);  Martk  v. 
Sqrn'mr.  97  U.  S.  848  CU:  B08)i  Hoei  v.  ifun- 
wn,  14.  BIstch.  200. 

Ezpeue  in  ponuliig  an  iofringer  cannot  be 


WaU.  4e0m:  mi-.  Path  t.  Booth,  109  U.  a  90 
<3e:54>;  Walker,  Patents,  898. 

When  the  article  has  once  paid  this  tribute 
to  the  franchtse  it  becomee  tbereby  emand- 
pated  from  all  iiablUn  nnder  It 

SiekeU  v.  Borden,  S  Blatch.  MB;  Pemgo  v. 
Spaulding.  IS  Blatch.  S89;  AUii  v.  Stoadi,  16 
Fed.  Eep.  788;  Steam  Bttme  Oatter  Co.  v.  Wind- 
mfr  Mfy.  Co.  17  Blatch.  34:  Booth  t.  fibmn-i,  IS 
Off.  Ou.  1140;  Pant*  v.  Booth,  jupni. 

JUettn.  SMiToim  Banning  and  "nioniKa  A. 
Banning,  for  appellee: 

AJl  the  cbaracteristice  of  the  Gottfried-Hol- 
beck  inveDtioD  must  be  found  In  the  prior 
usea,  patents,  or  publications,  by  plain  gtate- 
mentor  necessary  conclusion,  before  SDch  uses, 
palfuts,  or  pulilicalloua  can  be  hpld  aufflcienl 
to  invalidate  the  comptainiuiUi'  patent. 

Part)  T.  Booth,  102  U.  S.  108  (20:  G7);  Batei 
T.  Ow.  88  U.  a  48  (26:  74);  Imhaeuter  v. 
Buerk,  101  U.  B.  600  (25: 947);  FarmerUation 
Co.  T.  Maut,  122  U.  8. 428(30:  IIM);  Golffried 
T.  Baiilioiomae,  6  Bano.  &  A.  811. 

Damages  of  a  compenaatorf  character  may 
be  allowed  J»  a  complainant  in  an  equity  Buit, 
where  it  appears  that  the  business  of  the  In- 
fringer was  so  improvldeutlv  conducted  that  It 
did  not  yield  anv  mbstantial  profits. 

JUarti  Y.  BevmouT.  97  U.  8.  800  (34:907); 
Latta  y.  Shauik.  1  Fish.  472;  Wintermttte  y, 
Medington, Id.  861;  Carlery.  Bakor. iFiOi.  419. 

The  profits  made  by  the  defendants  In  sell- 
ing the  machines  are  proper  to  be  given  as  a 
part  of  the  damages. 

PitU  V.  ffott,  Rah.  Pat.  Rep.  400;  Bett  v. 
Danielt,  1  Fish.  879;  Ooiein  v.  livm»eu,  4  Fish. 
27S;  WhitUmorey.  Ou((er,  1  Robb.  46;  Philp 
V.  Nock,  84  U.  a  17  WaU.  402  (21:670);  Par- 
ka- V.  Buime,  1  Fish.  50;  Campbeiiy.  Barday, 
8  Bias.  180;  ArnbR  v.  Denig,  92  D.  8.  719 
(28:7fl0). 

Mr.  lattice  Blatchford  delivered  the 
optoton  of  the  court: 

This  Is  a  nit  in  equity,  brought  In  March, 
1881,  in  the  drctUt  Court  of  the  United  Slates 
lis  II.  & 


for  the  District  of  Indiana,  by  Matthew  Oott 


_-  ,  grsQled 

Hay  8,  1864,  to  J.  f^  T.  Holbeck  and  ^ttheir 
Gottfried,  for  ao  "Improved  mode  of  pitching 

The  specification,  claims,  and  drwrings  of 
the  mtent  are  as  follows: 

"Be  it  known  that  we,  J.  F.  Th.  Holbeck 
and  Matthew  Oottfried,  both  of  Chicago. 
" — —  -.»  ""ok  and  8tBte  of  IlHnois,  have  m- 

and  useful  imNovement  in  pilch* 

ing  Iwnels,  etc ;  and  we  do  hereby  declare  that 
the  following  Is  a  full,  clear,  and  exact  d^ 
Bcriptlon  thereof,  reference  being  had  to  Ibe 
accompanying  drawings,  making  a  part  of  this 
spedflcation.  In  whicli 

"  Figure  1  Is  a  longitudinal  section  token  la 
a  vertical  plane  through  the  centre  of  the  up- 
paratus  which  we  employ  In  the  operation  of 
pitching  barrels,  etc  Figure  2  Is  a  horizontal 
section  taken  in  the  course  Indicated  by  red 
figurel.    Figure8  8and4ar"  "      - 


tOe  liquids.  It  is  necessary  to  render  the  coHka 
impervloos  to  air,  the  most  common  and  prob- 
ably the  cheapest  method  of  doing  which  liaa 
been  to  flow  melted  pitch  or  other  subslanco 
into  the  pores  and  joints  of  the  casks  wliila 
they  are  ui  a  heated  stale;  but  the  difficulties 
hiuerto  attending  this  process  arise  in  conse- 
quence of  a  want  of  some  eoonomtcal  meana 
of  heating  the  casks  without  burning  or  sert  [IM] 
ously  uhsTi^g  their  Inside  surfaces. 

'■  My  Invention  has  for  its  object  the  prep- 


be  liereinafter  described.  To  enable  others 
skilled  in  the  art  to  understand  our  Invention, 
we  will  describe  Its  coDstruction  and  operation. 
"In  the  accompanying  drawings  we  have 
represented  one  mode  of  carrying  our  Inven- 
tion Into  eSect,  which  consists  of  a  furnace 
constructed  of  masonry,  as  represented  by  A, 
figures  1  and  S.  This  furnace  k  of  a  rectan. 
culer  form,  and  has  a  vertical  central  opening, 
A',  through  it.  Near  the  base  of  the  lumaca 
is  a  grate,  a,  beneath  which  is  the  ash-pit,  b, 
and  above  which  Is  a  fire-chamber,  e,  wluch  ii 
covered  by  a  lid,  if,  aa  shown  hi  figure  1. 


cation  with  an  inlemal  chamber.  A',  either 
below  the  grate  or  above  tliia  graie,  as  shown 
in  figure  1.  This  opening,  d,  communlcatet 
with  afan-case,  B,  arranged  outside  of  the  fur- 
nace, and  furnished  with  a  aeries  of  rotary 
wings  or  fans,  e  e,  which  may  be  rotated  by 
any  convenient  motive  power. 

''  The  tans  e  a,  create  a  Wast  of  air  through 
the  furnace-chamber  A';  this  ali'  rushing 
through  tbe  opening  d  and  through  the  fire 
which  is  built  upon  the  grate  a,  is  allowed  to 
escape  through  the  passage  d*  near  the  top  of 
the  furnace. 

"Between  tills  ptnage  (f  andfltaiwkwlikh 
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It  Is  dedred  to  beat  I  form  «  commanicatloti  bj 
meoDB  of  a  detachable  pipe,  E,  which  connects 
with  a  short  pipe,  E',  that  is  seoored  around 
the  passage  tf,  as  showo  !□  figures  1  and  3. 

"The  remorable  pipe  E  may  ba  made  coni- 
cal, as  represented,  so  that  tbeopenlng  through 
the  liead  of  the  cask  D  need  not  be  very  large, 
and  this  pipe  it  provided  wilb  a  bow  handle,  p, 
by  means  of  which  the  pipe  can  be  removed  or 
adjusted  in  place  without  liability  of  burning 
tlie  hands.  The  contracted  end  of  pipe  B  en- 
ters a  short  tube,  A,  which  pasiteg  through  end 
riAli  is  suitably  af&ied  to  a  covering  plate,  i,  that  Is 
^  ^  used  to  close  or  partially  close  the  opening.^, 
which  Is  made  tnrongh  the  bead  of  the  caak. 
This  plate  i  should  be  somewhat  larger  than 
the  opening  througb  the  head  of  the  cask,  and 
this  opening  abould  be  of  such  form  bb  to  ad- 
mit plate  t,  and  to  allow  of  this  plate  being  ad- 
justed, as  represented  in  figure  1.  When  this 
plate  i  is  adjusted  on  the  Innersideof  the  cask- 
head,  opposite  the  openings  theretbiough,  it 
maybe  confined  in  place  bv  meansof  akey.lr, 
which  is  passed  between  a  flange  formed  on  the 
projecting  outer  portion  of  the  short  pipe  Aand 
Uie  bead  of  the  cask,  m  lepnwuled  in  figures 
land  a. 


and  allowed  to  escape  tbcrcfrom  throaghaa 
opening  at  the  bottom  of  covering-plate  i,  »» 
indicated  by  the  arrows  in  figure  1. 

"When  the  caek  thus  subjected  has  become 
properly  healed  bo  that  tbo  resin  substance 
within  it  will  readily  fiow  into  the  pores  and 
cracks  or  joints  in  the  wood,  the  parts  i  and 
G  an  removed,  the  opening  through  the  head 
of  the  cask  properly  closed,  and  the  cask  rolled 
about  until  the  melted  reslD  baa  permeated 
every  pore  and  interstice  In  Its  Indde  nir- 
faoe.  ^ 

"  Having  thus  described  our  invention,  what 
we  claim  as  new  and  desire  to  secnre  ty  letters 
patent  is 

"1st.  The  application  of  beated  ali  under 
blast  to  the  interior  of  casks  by  means  sub- 
stantially as  described,  and  for  the  purpoew 
set  forth. 

"2d.  The  use  of  a  removable  conductor,  £, 
in  combination  wilb  a  furnace  and  blowing 
epparatua,  arranged  and  operated  substantially 
as  described, 

1.  The  tube-holding  plate  i.  In  combina- 


"  When  a  cask  which  It  is  desired  to  render 
Imparloos  to  air  Is  adjusted  In  proper  position, 
and  a  communication  formed  between  It  and 
tlie  furnace  A.  aa  above  described,  a  fire  is 
made  opcoi  the  gnte  a,  and  by  means  of  the 
blast-tan  applied  to  the  fomace  the  heated  pro- 
.__._  _.  — I — j._   __g  forced  Into  the  cask 


Infringement  is  alleged  only  of  daims  1 
and  3. 

The  defendants  put  in  an  answer  to  the  bill, 
a  lepllcBtlon  was  Died,  and  proofs  were  taken 
on  both  sides.  The  issue  of  novelty  and 
pslentablllty  was  warmly  contested.  Theprin- 
dpal  matteia  relied  on  in  the  proofs  to  show 
US  V.  &. 
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want  of  DoreltT  In  the  inventloit  were  Eoglbb 
letter*  MUrat  No.  flQ01,KTaDted  to C.  P.  De- 
vaux,  October  8, 1B8S;  English  letlen  patent 
No.  9924,  gnated  to  Davison  and  Symington, 
November  3,  1818:  English  letters  patent  No. 
IIH^IS,  granted  to  Cocbrane  and  Slate,  January 
S.  1600;  a  description  found  la  a  volume  en- 
tilled  •' Tomlinson'B  Cyclopedia  of  Useful 
Alia,  London  &  New  York,  18M,"  Vol.  U, 
HamZir,  p«ee  OU,  and  figure  201S,  tlie  thing 
described  bcins  bnown  as  the  "Pewlerer'B 
11631  Blast;"  a  descnptlon  found  in  a  volume  pub- 
Hshed  at  Braunschweig,  in  ISM,  called  "Rand- 
bach  tor  Bierbrauer,"  at  pages  US  to  118;  the 
tMbel  nikchine,  flrat  usea  early  In  18ST;  and  a 
deacrintlon  contained  In  a  volume  published  at 
Ldpdc,  In  Qermany,  in  1861,  called  "  Der 
Blerttrvner,"  at  page  188  et  aeg. 

In  January,  1882,  the  clrcnit  court  held  br 
Jiiigi  Gresham  delivered  an  opinion  in  wbicD 
It  WW  held  that  the  bill  must  be  diamissed,  on 
the  ground  that  the  patent  was  void  for  want 
ot  BOrelty.  Ooltfned  v.  Oreieent  Brevtiitg 
Qy.  9  Fed.  Bep.  762,  and  22  Off.  Gaz.  Pat.  Off. 
207.  The  antlcipailons  especially  considered 
In  tbe  opinion  of  Jwlgt  (Sraham  were  the 
Cochrane  sod  Blate  patent;  the  Selbel machine; 
ud  the  "  Bierbrauer"  publication  of  18SI.  A 
reltMring  appears  to  have  been  bad  of  the  case, 
and,  in  September,  1883,  Jwim  Qresluun  de- 
li*n<ed  an  c^dIod  {OMfriedy.  OrtteetU  Brmeing 
Oo.  ISFad.  Itep.  4T9),  holding  that  bebadglveD 
tiDdoe  imponinee  lo  the  Cochrane  and  Slate 
patent,  tbe  Bdbel  apparatus,  and  the  Gennan 
'  pablicaUon,  and  that  the  patent  was  sustainable 
as  S  patent  for  mechanism.  An  interlocutory 
decree  was  entered,  In  October,  1883,  holding 
tbe  patent  to  be  valid  as  to  clGims  1  and  3,  boo 
to  luvebeen  Infringed  as  lo  iboee  claims,  and 
refentoglttoa  master  to  take  an  account  of 
proOH  and  damages.  On  the  report  of  the 
master,  aflnal  decree  was  entered  In  favor  of 
the  i^intlfr.  In  December,  1884,  for  a  money 
fecovery.  From  that  decree  Ihedefendant  has 
sppealed  to  this  court. 
riMKi  There  has  been,  as  appeare  by  the  reports,  a 
[xooj     good  deal  of  litigation  as  to  this  TOlent. 

In  June,  1878,  In  Qotmied  y.  BarOolomaa,  8 
Ban.  ft  A.  808,  in  the  Cmnilt  CooK  of  the  Unit- 
ed States  for  the  Northern  District  of  DllnoU, 
Judffi  Blodgett  held  the  patent  to  be  valid. 
Tbe  only  antldmtlDK  devlcea  which  appear  lo 
have  been  conanered  by  him  were  tbe  Davison 
and  Symington  patent  of  November,  1848,  and 
the  Netlaon  and  various  other  hot-air  blasts  in 
smehtng  fomacet.  *) 

Tbe  patent  was  tustalned  by  tbe  decision  of 
the  Circuit  Court  of  tbe  United  States  for  the 
Easlera  IHstrlct  of  Wlwonaln,  held  by  Jvdot 
Dyer,  December  1,  IBTl.  hi  OottMed  v.  Phmp 
Bett  BFtwins  Oo.  B  Bon.  ft  A.  4,  and  17  00. 
Oaz.  Pat.  OS.  070.  The  anticipations  con- 
sidered la  tbe  opinion  of  Judge  Dyer  were  the 
device  of  one  Fierce;  tbe  Beck  mncblne;  tbe 


Ehglandln  1828;  a  potent  granted  in  England 
to  one  Boville,  in  1846;  and  a  patent  granted 
in  Boglaitd  to  Cochrane  and  Galloway,  in 
ISia  Tbe  Cocbisne  and  Slate  paUot,  the 
"  Pewleier's  Blast,"  the  two  Gennan  publica- 
tions, and  the  Seibel  apparatus  do  not  appear 
to  have  been  considered  In  that  case. 
128  C.». 


Tbe  nest  decision  was  In  June,  1861  by 
Judge  Blodgett  in  the  Circuit  Court  of  the 
United  States  for  tbe  Northern  District  of  IIU- 
nois,  Id  Oolffried  v.  Conrad  Seipp  Brewing  Co. 
to  Bias.  868,  end  8  Fed.  Bep.  822.  The  ques- 
tion of  novelty  was  not  considered,  and  the 
bill  was  dismissed  on  the  ground  of  nonln- 
trinBement. 

Tbeu  came  the  decisions  In  the  present  case. 

In  OoHfried  v.  Btahlman,  18  Fed.  Bep.  878, 
In  the  Circuit  Court  of  the  United  Stales  for  the 
District  of  Minnesota,  in  October,  1883,  Judgee 
McCrary  and  Nelson  concurred  in  tbe  second 
decision  of  Judge  Gresbnm  in  the  prceent  case, 
sustaining  the  validity  of  the  patent. 

It  Is  also  stated  that  Judge  Baxter,  of  the 
Sixtb  Circuit,  held  tbe  patent  lo  be  valid. 

Tt  is  quite  apparent  from  tbe  face  of  the 
speciScation,  as  it  la  clear  upon  tbe  evidence, 
that  the  process  of  flowing  melted  pilch  oi    ' 


inside,  into  the  pores  andloints  of  casks  which 

■      -lied   wit"-  -'-• •-  — 

-        "  ig  P' 
casks  were  In  a  healed  stau^  ^ 


with  spirituous  or  volatile 
liquids,  such  flowing  taking  place  while  the 
casks  were  In  a  healed  stau^  was  not  new. 
The  specification  states  that  a  difficult  at 
tended  such  process,  because  there  was  no 
economical  means  of  heating  tbe  casks  without 
burning  or  seriously  charring  their  inside  sur- 
faces. It  also  stales,  that.  In  this  view,  the  in- 
vention has  for  Its  object  tbe  preparation  of 
casks  for  receiving  the  pitch,  t>y  subjecting 
them  to  blasts  of  ughly  healed  aitr,  by  means 
of  the  apparatus  des<^bed;  that  is,  the  Inventton 
is  of  the  apparatus.  Tbe  spedflcation  then  de- 
scrilies  It.  The  substance  of  it  la  an  apparatos 
consisting  of  a  fan-case  ananged  outside  of  ft 
furnace,  and  fumisbed  with  a  series  of  ro- 
wings or  fans,  which  create  a  blast  of  air 


force  such  blast  Into  a  clismber  and 
through  a  fire  built  npon  a  grate  In  tbe  cham- 
ber, and  thence  through  such  chamber  and  out 
of  it,  and  by  means  of  e  pipe,  into  the  cask 
which  it  is  dedred  to  beat,  tbe  heated  products 
of  combustion  being  thus  forced  into  tbe  cask 
snd  then  allowed  to  escape  therefrom,  so  that 
ibe  cask  will  be  properly  nettled  lo  admit  of  the 
ready  flow  of  tbe  melted  pitch  into  the  pores 
and  cracks  or  joints  in  the  wood  In  the  interior 
of  tbe  cask,  when  tbe  cask  Is  loQed  about. 

The  first  claim  of  tbe  patent,  namely:  "  The 
application  of  heated  air  under  blast  to  the  in* 
terior  of  casks  by  means  snhstantiallr  as  de- 
scribed, and  for  the  puipoaes  set  lortb,"  is  a 
claim  to  the  means  or  apparatus  described  for 
applylngtbe  healed  air  under  blast  to  the  In- 
terior of  tbe  csski^  and  Is  a  claim  tor  mecbts- 
ism,  and  not  for  a  process.  The  evidence 
farther  shows  that  the  process  was  old,  and 
was  fuBy  developed  in  the  Seiliel  appatWns. 
The  only  proceos  that  Is  embodied  in  the  plainl- 
lITs  apparatus  Is  tbe  process  of  brineing  the 
heated  prodacla  of  combustioD,  Impelled  ny  a 
blast  of  heated  air  rushing  througli  tbe  flie 
bttllt  upon  the  grate.  Into  direct  oontact  with 
the  Interior  of  the  cask,  and  with  the  pitch 
which  may  cover  the  interior, 

A  Selbel  apparatus,  as  used  In  BL  Louis  con- 
tinuously from  I8S7,  was  put  tn  evidence  and 
has  been  produced  before  this  court.  It  Is  used 
by  inserting  It  within  tbe  cask  lo  be  heated.    It 

'---  -'^  an  elongated  furnace  having  a 

■■'■'    -"-•  '--•  -'--    -  idlag 
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of  mlr  through  the  pipe,  the  blast  pu^c 

^.onriithe  perforationi  Id  the  pipe  and 

into  ssd  thiotigb  the  fire  in  the  furnace  on  iha 
top  <A  the  plpA,  whence  the  prodncU  of  com- 
bnstioDpaBglDtotheGaisk,  InlocoDtftct  with  lis 
fnierior  Muface,  and  then  out  td  the  cask. 

The  process  of  the  Sritwl  appantoi  ta  the 
«ame  as  that  of  the  plaiatKra  appuatos.  The 
furnace  and  Its  fuel  are  betwera  the  blower 
And  the  Interior  of  the  cask.  The  heated  prod- 
ucts of  combuMJon,  beisK  the  bissi  cd  tit 
either  whollj  or  partlallr  &«^genated,  pa« 
from  the  lire  directly  into  contact  with  the  in- 
terior of  the  cask.    So  tar  as  bqt  process  is 


«in8  the  furnace  is  not  thrust 


«ODcented,  the  rsoceases  gmbodlea  In  the  two 
reidentical    " 

EUinOlTB  apparut 
ito  the  cask,  and  that  the  lowlucls  of  combus- 
tion are  conducted  Into  the  cask  through  i  pipe, 
does  not  affect  the  qnestlon  of  the  procew. 

It  is  coDlended  by  the  plaint  uiHtthe  first 
«lalm  of  Uke  patent  la  for  the  procem  when  ap- 
plied or  operated  by  an  apparatus  like  that  of 
the  platntuT,  situated  oulelde  of  the  cask,  and 
not  within  it:  and  reference  is  made  to  the  case 
of  Xoutftff-  T.  BamiWm,  IM  D.  B.  1  rei:3S51 
as  sostalnlng  the  view  that  the  mechanical 
means  by  wfikh  a  process  la  applied  m&y  bean 
eoocntial  part  of  the  process,  and  that  the  proc- 
ess is  not  anddpated  unless  the  mechanical 
means  of  applying  it,  shown  bv  the  plaintiff, 
existed  before,  and  were  applied  before  to 
carry  on  the  same  process.  But  the  true  view 
ofthecaseof  XdwtAin'r.  ^'amiMonis  this;  Law- 
tber's  patent  was  for  s  process  of  working  oil- 
seeds to  obta *      "'"■    "' 

muller-  stones 

grinding.  The  omisBioo  of  the  mull 
producM  more  oil  and  better  oil-cake.  The 
seed,  first  crushed  by  heavy  rollers,  was  passed 
directly  from  them  into  a  mixing  mechioe, 
wiUiout  being  operated  upon  by  muUer-stonea, 
wtiich  bad  before  been  used  for  grinding  and 
mixing.  The  crusLini;  of  the  seed  betneco 
poweniil  revolving  rollers  was  retained  in 
Lawther'H  proceBs,  and  the  seed  was  transferred 
Immediately  from  them  to  a  steam  mixing 
machine.  This  court  said  that  while  the  in- 
Tentlon  wss  that  of  a  process,  it  was  limited,  at 
least  so  far  as  the  crushing  of  the  seed  was  con- 
ceraed,  to  the  use  of  powerful  rerolying  rollers 
to  do  such  crushlne.  The  crushing  being 
Stated  in  the  speclScation  to  be  of  such  (£aracter 
that  each  seed  was  lodividuallj  acted  upon,  aod 
the  oil  cells  were  fully  crudied  and  disinte- 
grated, the  claim  was  for  "the  process  of 
cmslilDg  olenginouB  seeds  and  extracting  tiie 
oil  theiefrom,  consisting  of  the  following  suc- 
-cessive  steps,  viz.:  the  crushing  of  the  seeds 
under  pressure,  the  moistening  of  the  seeds  by 
direct  subjection  to  steam,  and  finally  the  ex- 
pression 01  the  oil  from  the  seed  by  suitable 
^essun,  as  and  for  the  purpose  set  forth." 
The  ixushing  of  the  seed  in  the  manner  slated 
was  a  part  of  tlie  process.  Of  conne  It  had 
to  be  done  by  some  kind  of  instrumentality, 
-and  It  was  held  to  be  a  part  of  the  process  that 
the  kind  of  tnstnuuentality  should  be  powerful 
icTolving  rollers,  wboee  effect  would  be  to  act 
upon  each  seed  individuallT,  and  fully  crush 
«i>d  disintegrate  the  oil  cells;  but  the  instru- 


mentality or  apparatus  was  not  a  part  of  the 

Eruccss,  while  tee  operation  upon  each  seed 
y  Ute  kind  of  Instrumentality  deecrlbed  was  a 
put  of  the  process. 

So  br,  therefore,  as  the  first  claim  of  the 
patent  is  a  claim  to  a  process.  It  la  fully  sutld- 

eied  in  the  process  carried  on  by  means  of  the 
Ibel  apparatus. 

Con^dering  tbe  flnt  claim  of  the  patent  as  a 
claim  to  tbe  apparatus  used  tor  applying  the 
healed  blast  to  the  Interior  of  the  cask,  Iha 
in^nratus  existed  before.  It  la  found  In  tha 
Cocbianeoad  SUIe  patent  of  ISGO,  which  ahowa 
a  blast  pasdng  through  the  fuel  in  a  fomace, 
and  a  pipe  extending  bom  the  fornace  into  tha 
interim  of  a  flask  or  mould  Intended  to  ha 
heated,  through  which  pipe  the  blast,  consist- 
ing of  the  heated  i»<odncto  of  combustion,  was 
couTeyed  Into  such  Interior.  The  de-oxygen- 
aled  blast  was  applied  to  the  heating  and  diy- 


In  applyioj  the  apparatus  to  a  cask  Instead  of 
a  flask.  It  would  require  only  ordinary  me- 
chanical aptitude  and  not  Invention  to  maka 
the  mouth  of  the  exit  pipe  caring  the  heal«d 
products  of  combustion  of  a  proper  size  to  eater 
the  bnng-hole  or  other  orulce  of  a  kM  or  a 
cask,  instead  of  entering  a  flask  or  mould. 

So,  too,  the  description  of  the  "  Fewterer's 
Blast."  in  Tomlinson's  Cyclopedia  of  IBM, 


rent  of  hot  ai 
The  drawing  of  this  apparatus  Is  ai 
Fig.  S01& 


In  this  apparatus  there  Is  a  blast  driren 
tlirough  a  fire  in  a  closed  receptacle  In  audi 
manner  that  tbe  heated  products  of  combus- 
tion are  carried  out  of  a  nozzle  aod  directed 
where  needed.  Whether  the  uozzle  terminates 
in  the  air  or  In  the  interior  of  a  cask  or  keg,  or 
whether  the  de-oxygenated  blast  which  leaves 
the  nozEle  Is  partially  re-oxygenated  ot  not 
before  reaching  its  objective  point,  does  not 
affect  tbe  identity  of  the  apparatus. 

In  reference  to  both  the  CochrsDe  and  Slata 
patent  and  the  "  Pewterer's  Blast "  apparatus, 
the  patentees  have  at  most  merely  applied  as 
old  apparatus  to  a  new  use,  without  any  change 
of  its  constituent  elements  or  of  its  mode  of 
t^ienition.  In  fact,  the  defendant's  apparatus 
Is  to  all  intents  and  purposes  a  falthtoi  copy  of 
the  "Pewterer's  Blast  "apparatus. 

Under  these  views,  it  must  be  hdd  tiutt  tba 
first  claim  of  the  patent  Is  invalid. 

As  to  tbe  second  claim,  that«  Is  no  Infringa- 
188  U.  8, 


Touooo  Co.  V. 


Ittt-IM 


..      _  ■  sppantos  having  no  n- 

mordde  conductor  conespondlDK  to  the  remOT- 
•ble  conductor  E  of  the  ncood  cblm.  The 
defeikUnf ■  pipe  ii  Krewed  fut  to  the  furnace 
ud  cannot  m  i«moTed  while  the  mscblna  Is 
fn  JOB.  It  li  cut  lepuMe  from  the  furnace, 
fot  conTMilBnce  id  renewal  In  case  of  the  break- 
age of  elttaer  it  or  the  furnace.  The  movable 
conductor  E  U  deacribed  in  the  apeclflcatioo  of 
the  patent  u  a  pipe  provided  wllb  a  bow- 
faHidle,  by  means  of  whidi  It  can  be  removed 
or  adjuated  fn  place  irithout  llaUUty  of  burn- 
ing Oe  handa.  The  detendanfa  i3pe  which 
«nl«n  the  keg  or  cask  la  not  removable  or  de- 
tachable In  tmi  sense. 

For  Omt  rwoamt,  Ot  dtene  ef  Hit  OimtU 
Cburt  it  rttermA,  and  Q»  aaat  i»  rtananStA  to 
that  oourt,  via  a  iUnetltiL  lo  dtomto  Oa  MB  qf 
toH^ilalnt,  *cith  eoitM, 

RaoHBL  8.  Oatf,  Exrz.  of  Jmsa  W.  Qtrw, 
"  '    Wt   AU,    Apptt.,  9.    Hatthxw 

d[No.801. 


iBeeB.  0.  Beporteri  ed.  im) 


APPEALS  from  the  Circuit  Court  of  the 
TJoited  Stales  for  the  District  of  Indiana, 
to  review  decrees  in  favor  of  the  plaintiff  in 
Rctiona  for  infringement  of  letters  patent    Be- 

ttame  counsel  and  brief  su  In  preceding  eaae. 


These  are  appeals  hy  the  defendants  In  two 
auita  brought  ty  Matthew  Oottfried,  In  the 
Circuit  Court  of  Ihe  United  States  for  the  Dis- 
trict of  Indiana,  upon  the  same  patent  Involved 
in  the  case  of  Ti«  Oraeent  Brtuing  Oo,  v.  Oott- 
fried, just  decided.  Tbe  proof*  aie  the  aame 
as  In  that  case,  and  the  same  conduslona 

Tkt  daam  in  each  earn  it  r^ttrted,  and  toA 
taie  it  Ttmandtd  to  Ot  OinmU  Oourt,  ui(A  a 
direetioH  to  ditmitt  thtbia  tf  eomplaiiU,  vilA 


THE  UGGETT  AMD  MYERS  Ta 
BACCO  COMPAMT,  Appt. 

RUDOLPH  FmZBR. 

(Bw  a.  C.  BepOTter'H  eO.  US-IBl.) 

Trademark— titfHnffOTient  qf. 

to  an  actloD  to  rertrafn  defendant  from  n«i»g  a 
star  on  Mbacoo  mamifaoturad  br  Um.  where  ihe 

Koritr  Dl  use  by  oomplalOBnt  extended  onir  to  a 
star  and  not  to  the  dedsn  or  a  star  aeDenUly, 
defendaat  wiu  not  be  naCraJned  from  ualna,  as  a 
Mde  mark,  as  dedcn  of  a  star  In  eoTnblnatloa 

with  tJie  word  "lighT" ' —  ■-— --  -  ■  -  -  -■ 

alar  beliv  ' ■• 


rht"  maanlnt  '■star-llirht^''  tb 
id  UDOo  paper  and  differing  1 
thatuaed  bf  oonplainaut 


Arrutd  Od.  >i,  lAs.       iLidtd  Ifov.  B,  I88S. 

IW  u.  s. 


APPEAL  from  a  decree  of  tlw  Cirralt  Court 
of  the  United  States  for  the  DUtrict  of 
Eentuckv,  dismissing  an  action  to  restrain  the 
use  of  a  trade  mark.    Jfflrmed. 

Hie  facta  are  alated  In  the  opinion. 

1/T.n.A.  BmikmwaU,  on  brief  of  Mr.  Paid 
BakewM,  for  appellant: 

Plalndfl  is  entitled  f-  "- 
aa  his  tobacco,  by  leai 
come  known  oy  tbe  name  of  that  mark. 

Jtorv  T.  ThtlyW,  ft  Beav.  68;  Atoo  v.  ftw- 
ssmdt,  L.  R  1.  Ch.  App.  Caa.  IK;  Dixon  v. 
JaOma,  6  Hacpbeison,  836;  Be  WortMngton  A 
Oo.  Coz,  Han.  Trade  Harks  (No.  VSSi,  SSI; 
Motm  T.  aarsood.  Id.  (No.  086)  864;  OUvbid 
Mfy.  Co.  V.  amimiU  Iffg.  On.  83  f^.  Rep.  H; 
MeLean  v.  FJemino,  K  V.  B.  US  (3^8I»): 
On>fl  V.  Dot,  7  Beav.  S4. 

A  trade  mark  Is  protected  upon  the  theory 
that  the  person's  goods  are,  and  have  become, 
known,  soastobedistiDguisbedflromtbegooda 
ot  another  by  that  mat£ 

Oarron  v.  BrtAeiltr.  1  Fed.  Rep.  688;  JfiiXam 
T.  Fleming,  mpra. 

One  cannot  be  allowed  to  use  names,  marka 
or  indicia  by  which  he  may  Induce  purchasen 
(o  believe  that  the  goods  he  Is  selling  are  those 
of  another  manufacturer. 

Ferry  v.  Truefitt,  and  Seixo  v,  Provetende. 
tupra;  WiUiamt  v.  Johnton,  S  Bosw.  1;  Heg- 
•man  v.  (yBgne,  9  Ddy,  964. 

That  the  eye  may  readily  delect  tbe  difference 
in  tbe  marka,  is  no  ground  against  injunction 
where  tbe  ol^ect  is  to  protect  an  eatabllBhed 
name  and  the  rival  mark  is  likely  to  deceive  the 


MiOe  V.  ASen,  Cox,  Han.  Trade  Harks  (No. 
OaO),  885;  Diam  v.  Jaekion.  S  8ch.  L.  B.  188; 
Harriton  v.  Tm/kr,  11  Jur.  408;  VarrM  T. 
B-tkeOer,  1  Fed.  Rep.  688. 

Where  the  denominating  character  of  a  trade 
mark  Is  a  name,  another  manufactorer  cannot 
deslgnatehisgoodsby  words  or  marks  that  will 
give  them  tmit  name,  even  though  Lie  accom- 
paniea  sacb  name  ocmark  br  a  differeat  device. 

MeLeanv.  Fleming.  aaiCarrMY.jSh-theiler, 
mpra;  Bier  v.  Abraham*,  82  N.  T.  319. 

A  aimllarity  which  would  be  likely  to  mla- 


is  not  tbe  sole  question  for  consideraUon. 

Intentional  ducontinnanceisebandonment  of 
a  trademark, 

Browne,  Trademarks,  Sd  ed.  684,  g  690; 
Blaekwdt  v.  DOrtll.  14  Pat  Off.  Gas.  (WS. 

The  question  aa  to  whether  defendant's  mark 
Is  likely  to  deceive,  is  not  dependent  on  proof 
of  actual  deception. 

Field  V.  Uieit,  Seton,  4th  ed.  SST;  FiUey  v. 
Famtt.  44  Mo.  118. 

Injunction  wlU  be  granted  where  there  Is  sn 
infringement  of  the  goodwill  of  complainant's 
buslusM,  though  defendant  has  acted  inno- 
cently and  In  good  faith. 

Dan.  Ch.  PL  &  Pr.  l»ti);  Amotkeag  Mfg.  Oo. 
v.  apear,  %  Sandf.  BSD;  ib£«an  v.  nWtw.  W 
U.  B.  Vi\  (34:880). 

Facts  admitted  by  the  pleadings  eannot  ba 
called  In  question  by  the  prooti. 


18B-1SS 


tiupiUEMi  Court  ov  tkb  Unitbd  Statss. 


Daniel,  Ct.  PL  ft  Pr.  866;  L^ipiruolt  y.  ' 
Rkbwis.  8  Stockt  SaS)  Weider  v.  (^rifc,  37 
Dl^t;  iranAT.jiri(«A^llC.E.Qreen.407. 

Testimony  of  dealera  to  prove  tliat,  in  their 
jDdgment,  tQe  public  was  not  likely  to  be  de- 
ceived by  the  riv&l  mark  is  iDcompeleot.  Tliis 
iBforthecourtancompsjisonof  the  two  marks. 

Cbpn  V.  Esaru.  L.  R.  18  Eq.  Oas.  138;  Oook  v. 
Starkteeather,  IS  Abb.  Pr.  N.  B.  892. 

(No  couoael  tq>pearcd  for  appellee.) 

Mr.  Juttiee  Field  delivered  the  opinion  of 
the  court: 

The  Li^ett  and  Myen  Tobacco  Companj,  a 
Corporation  created  under  the  la  wa  of  HusDuri, 
naDufactures  plug  tobacco  at  St.  Louiain  that 
Btale.  Thia  lohacco  la  put  up  for  sale  mvked 
with  a  flar  made  of  tin,  bavlnEflve  points  and 
a  round  hole  in  the  centre,  and  attached  to  the 


"W 


ill  alleges  that  the  complainant  baa  for 
many  years  been  extensively  engaged  in  man- 
ufacturing this  pi  up  tobacco,  ana  in  selling  the 
aamelnlargequantitiitfinSt.  Louis,  Louisville, 
and  throughout  the  United  Stalea,  and  that 
every  plug  has  tjeen  marked  nltb  such  a  atar; 
that  from  the  caru  taken  in  its  manufacture  the 
tobacco  has  acquired  a  great  repulation,  and 
large  quantilies  are  constantly  required  to  aup- 
ply  the  regular  demand;  that  by  reason  of  toe 
dlatinguishing  mark  of  theatar  upon  the  plugs, 
it  haa  become  known  to  the  trade  and  Uie 
public  as"Star  Plug  Tobacco;"  that  the  com- 
plainant was  the  original  manufacturer  of  this 
tobacco  with  the  dedgn  of  a  atai  affixed  to  the 
plug*;  and  that  the  defendant,  knowing  all 
this,  is  manufacturing  and  selUng  at  Louisville, 
Kentucky,  plug  tobacco  to  which  is  affixed  a 
round  piece  of  gilded  paper  having  on  it  a  red 
star,  under  which  the  word  "Light*' is  printed; 
and  that  this  mark  is  calculaleato  mislead  the 
trade  and  public,  and  Induce  them  to  purchase 
tobacco  from  the  defendant  as  alar  tobacco  of 
the  complainant,  lo  his  manifest  injury,  all  of 
which  is  contrary  to  equity  and  good  oon- 
science.  He  therefore  prays  that  the  defendant 
may  be  enjoined  from  using  that  star  on  any 
plug  tobacco  manufactured  by  him. 

The  defendant  admits  these  several  aUc^o- 
tions,  except  the  one  aaseitiDK  that  the  com- 
plainant was  the  original  manulacturer  (^  plug 
tobacco  with  astarallacbeal  to  tbeplug;  and 
the  one  aaseniuK  that  the  star  used  byhlra  la 
calculated  lo  mislead  the  trade  and  public  lo 
purchase  the  tobaccomanufactaredby  him  for 
the  tobacco  manafactimd  lij  the  compl^nant. 

Upon  the  Stat  of  tbenr  two  points  the  tesU- 
mony  establishes  the  fact  that  ue  complainant 
wasthedrst  person  to  use  a  star  made  of  tin  and 
fastened  upon  plug  tobacco  as  described  above, 
but  that  be  was  not  the  first  person  to  use  the 
dedgn  of  a  star  upon  plug  tobacco.  The  prl- 
oritv  of  use,  therefore,  by  the  complainant  ex- 
tended only  to  the  tin  star  and  not  to  the  design 
of  a  star  generally. 

Upon  the  second  of  the  two  points  there  la 
•Ten  less  ground  to  sustain  the  posltloii  of  the 
complainant  The  two  stars,  the  one  used  by 
the  complainant,  and  the  one  used  by  the  de- 
fendant, are  so  different  in  form  and  surround- 
ings, that  It  would  not  be  possible  for  any 
penOB,  not  afflicted  with  color  blindness,  to 
mistake  the  one  tof  the  other.    They  differ  in 


lltle  over  half  en  inch  in  diameter,  with  k  bibl« 
in  the  centre.  The  mark  used  by  the  defendant 
consists  of  a  round  paper  ta'bel  over  three 
fourths  of  an  inch  in  diameter,  with  a  red  star, 
and  the  word  "Trade"  on  one  side  and  th« 
word  "Mark  "on  the  other,  in  gilded  letters  on 
a  red  background,  and  having  beneath  the  star 
the  word  "  Light,"  thus  forming  by  the  figure 
and  the  letters  the  word  "  Starlight  Onesiw 
has  the  silveryappcaranceof  tin  foil;  tbe  other 
haa  the  glare  of  a  red  and  yellow  gildoc!  back- 
ground. The  Judgment  of  the  eve  upon  the 
two  is  more  satisfactory  than  evidence  from 
)ther  source  as  to  the  possibility  of  parties 
J  misled  so  as  to  take  one  tobacco  lor  tbe 
other;  and  this  Judgment  is  against  any  aucta 
possibilitv.  Seeing  In  such  case  is  believliig: 
existing  dUTetencea  being  at  once  perceived  ftod 

lining  on  the  mind  of  theobaerver.    There 

evidence  that  anyone  was  ever  misled  bj 
the  alleged  resemblance  between  tbe  two 
designs. 

But  in  addition  to  the  want  of  resemblance 
in  the  stars,  the  plugs  to  which  they  ain  re- 
ipectively  Mtached  are  of  different  size  and 

veigbt.  And  It  appears  also  that  tbe  name 
which  the  defendant  has  Kiven  to  his  plug  to- 
bncco  is  "  Starlight"  instead  of  "  Blar"  tobacco, 
and  is  thus  distinguished  In  name  not  only  front 
other  totnoco  manufactured  by  him  which  be 
calls  "Sunlight"  and  "Moonlight"  tobacco, 
but  also  from  all  plug  tobacco  manufac  lured  by 
tbe  complainant. 
Decree  affiriMi, 


MARTIN  L.  BUHDT.  Recdver  of  tbe  Bxft      IJ"*1 
SPBHiaB  Natioku.  Bahx,  A^H., 


WILLIAM  M,  COOKB. 
(See  EL  C.  Beporter's  ed.  IW-UB.) 


nfoioe  an  niwiiiiliiil  aaalntt 
an  Insolvent  national  oank. 
ver,  the  allegatlOD  Id  the  bill 


M,  DIsest  of  Statutes  of  Ar- 
beit woman  mar  lawtullTButK 
uatrnmeot  of  Auies  ol  a  na- 


ertf ,  and  the  bill  of  revivor  ssks  for  a  reltef  i 
anets  reoefved  bjr  ber  ezaoutoT,  tiM  ease  Is  i 
eq  unable  oornlaaiuie. 

[No.  48.] 
Argued  Oei.  93, 1888.    Deeidei  Nov.  IS,  188$.  ; 

APPEAL  from  a  decree  of  the  Oreuit  Court 
of  tbe  United  Slates  for  Uie  Diatiict  of 
Kentucky,  dismissing  on  demurrer  a  bill  loan- 
force  assessment  against  a  shareholder  of  a  na- 
tional bank.  Eetierted. 
The  facts  aro  stated  in  tbe  opinion. 
Mr.  Alee.  P.  BumjAr^,  Qaergt  M.  Dati* 
and  John  MmaoB  Brsira.  forappdlant: 

US  U.  8> 


Goti^le 


Bdkdt  y.  Cooks. 


UB-IM 


TlM  Kthn,  bring  for  ■  prorata  oontribntton, 
«n  propairbT  bul  in  eqtilR, 
KMMifT.  GUitM,  75  U.  a  8  Wall  488  (I*: 


478}. 

To  mob  A  bm  rU  the  Btockbolden  wlthtn  the 
InriidlctioD  were  proper  pBitlea  defeudauL 

K  8.y.  ffiwai,  lOa  U.  8.  428(a6;ai6). 

There  it  no  rule  of  Un  fomddiog  a  f%)n« 
«»Mr(  to  become  a  stockholder  In  a  national 
bank,  or  to  have  bank  atock  tranaferred  InUi 
her  own  name. 

ZfMnf t  OiM,  1  De  a.  F.  A  J.  548;  SutlerY. 
Cumpiton,  L.  R.  7  Eq.  Cas.  IS;  Mattluwman't 
Com.  L.  B.  S  Eq.  Caa.  781;  fitanioooi  v,  Stan- 
itood,  17  Mass.  68;  Winilow  t.  Orodter,  17 
JUIne,  39;  WeO*  v.  IV^*-.  0  Foat  (N.  H.)  840. 

Penonal  IfaWllty  to  contribute  in  caae  of  the 
InsolTencj  of  the  bank  altacbea  to  a /mic  cmtrt 
«quBll7  with  other  stockholdera. 

Jfe  KecivTocity  Bank,  33  N.  Y.  9;  IronM  W. 
Mft*.  Nat.  Bank,  17  Fed.  Rep.  81B.  818. 

A  fmu  eoeert  stockholder  In  a  Dational  bank 
Is  liable  as  auv  other  stockholder. 

HobartY.  Johiwm,  19BUtcbf.  8»;  KUtmr. 
BmiAe*,  SG  Fed.  Rep.  641;  haslet  r.  Batti,  2 
Kew  tag.  Rep.  OSS. 

This  action  u  malntatnaUe  in  equity. 

Kennedi/  r.  CHlnoa,  and  U.  8.  v.  Knvt,  M»- 
pra. 

Mr.  B.  F.  Bnekner,  for  defendant  in  «r 
ror: 

This  action  ahonld  have  been  brought  at 
law^  and  a  court  of  equity  liad  no  Jurisdrction. 

Kmntdu  T.  Oibton.  7S  D.  8.  8  Wall,  (M»(t9: 
4T8>:  U.  8.T.  Ktuxe.  102  U.  6.  438(361318); 
Com.  Dig.  Debt,  A  9;  Anon.  6  Mod.  27;  1 
CLillv,  PL  136,  and  cases  In  notes  k,  1,  m, 
rorbina'ed,;  Braithuaitiy.  SUinn&r^  Met*. 
A  W.  837;  RieAmond  t.  front,  131  U.  8.  48 
<80:871);  StanUm  t.  Wilke*(m,  8  Ben.  887; 
>V*M  r.  Mdott,  17  Ttd.  Bap.  608;  Baitm  v. 
Sawyer.  4  Dia  488;  Ohambtn  v.  DatiU.  17  B. 


tore,  make  a  valid  cootnct  of  sobacrii 
Under  tha  law  of  Eentncky  thelncapadtjof  a 
■uanied  woman  to  contract  is  complete, 

OamM  V.  SnodgroM,  6  Dana,  380;  PhlmoniA 
Bridgt  Ca.  v.  imaUt,  16  B.  Hon.  687;  Bunk 
of  LotUtvOlt  t.  Orav,  8  Ej.  Law  Rep.  664; 
Sg  19,  30,  chap.  34,  Gen.  Slat  363;  8  3,  art. 
11,  chapL  63,  Geo.  Slat.  610;  PiKh't  Out,  L.  R. 
18  £q.  Oas.  666;  PhilHpt  t.  Covington  A  0. 
Bridot  Co.  3  Met.  (Ey.)  236;  AyUtt  r.  AMhton. 
1  Hylne  A  C.  100;  Danid  v.  Hobinton,  18  B. 
Jloo.  808;  Stuart  t.  Wilier.  17  B.  Hon.  6S; 
Oaimooi  T.  Bryan,  7  Bush,  Dll;  Uhrig  t. 
BoT^man,  8  Bush,  173;  Pmn  t.  Tovng,  10 
Bush,  62B;  BeU  ▼.  EeOar,  13  B.  Mon.  881; 
Jarman  v.  WiUcartim,  7  B.  Hon.  2B3;  BidaeU 
V.  Bobinmm,  79  Ey.  88;  Gwhaher  v.  Siinnon, 
S  Buah,  831;  fiinn<m  t.  Midden,  19  Bush,  666. 

The  Act  of  CoogreM  neither  gives  maraled 
vomen  the  authority  to  sabscribe  for  stock  In 
tuUonal  banking  assoctatioDs,  nor  to  charge 
their  aeparate  eatatea  in  repect  of  the  condnsent 
liabOtu  of  ibarehoi4en  to  tha  creditors  of  the 
bank. 

8eca.  0188,  SlBl,  R.  S.  U.  8.;  OiMer^.  But- 
fer,  2S  N.  H.  848;  a  Blory,  Eq.  %  1401;  Hultne 
V.  Tenant.  1  Bro.  Ch.  16;  Murray  t.  BarUe,  8 
My),  ft  C.  S09;  FiOd  T.  Sot^.i  Ram.  US; 
128  U.S. 


Surtt  r.  OnOg.  3  Bca.  ft  P.  H.  K  163:  Ar- 
Mdge  t.  BtixJcer,  86  Vt  108;  Awv  ▼■  BootK, 
87Vt.7a 

In  caws  of  suretyship  the  law  never  ImpUea 
a  charge,  but  express  words  are  necessary. 

Tait  V.  Dtderer,  18  N.  Y.  266:  WiOard  t. 
EcuVuim.  16  Gray,  828;  Dale  v.  BMnton,  SI 
Vt  BO;  Binehtnan  t.  Brathean,  79  Ky.  2S8; 
(Meman  v.  Wooley,  10  B.  Hon.  830. 

Mr.  Juttiet  BUtcUbrd  ddlrered  the  opt- 
ion of  the  court: 

On  the  4th  of  Februuy,  1886,  Martin  L. 
Bundy,  Receiver  of  the  Hot  SprlnM  NattoDal 
Bank  of  Hot  8pringa,  In  IbeState  of  Arkansas, 
filed  his  bill  of  complaint  In  the  Chvult  Court 
of  tbe  United  States  for  the  District  of  Een- 


tuckv,  against  William  U.  Cocke  and  Amanda 
Cocke,  bis  wiCe,  and  James  Flanagan  and 
8ue  Flanagan,  Ills  wife,  all  of  the  defendai 


being  alleged  in  the  bill  to  be  dtlzena  of  Eeo- 

The  bill  aUegea  that  on  tbe  Brst  of  March, 
1884,  the  bank  was  a  corporation  created  and 
organized  under  the  National  Bankinr  Btat- 
□tes,  with  a  capital  stock  of  $60,000,  divided 
into  SOD  shares  of  $100  each  at  tlielrpar  value; 
that  it  had  its  office  of  discount  and  deposit  In 
the  City  of  Hot  Springs,  in  the  State  of  At. 
kansBs;  that  It  suspended  tbe  bueineas  of  bank- 
ing 00  tbe  37th  of  May,  1834;  that  the  plaint- 
iff was  duly  appoint«l  receiver  of  the  bank 
on  the  second  of  June,  1834;  and  tbat  on  the 
35th  of  July,  18S4,  tbe  comptroller  of  the  cur- 
rency delermloed  that  1t  was  necessary  to 
enforce  the  Individual  liability  of  the  share- 
holders in  the  bank,  to  tbe  amount  of  00 
per  centum  of  the  par  value  of  its  capital 
stock,  "  and  did  make  an  order  and  requisition 
on  the  stockholders  and  each  and  every  one  of 
them,  equally  and  ratably,  as  the  shares  were 
held  and  owned  by  Ihem  respectively  at  tbe 
time  said  tiank  suspended  and  ceased  lo  do 
business,"  and  directed  the  plalotifl  "  as  such 
receiver  "  to  take  the  necessary  legal  proceed- 
ings to  enforce  auch  aaaessment  against  the 
shareholders  Id  said  bank,  and  each  and  every 
one  of  them. 

Tbe  bill  then  contains  the  following  allega- 
Hon:  "  And  yoor  orator  would  furtber  slate 
that,  on  the  CTth  day  of  May,  A.  D.  1884.  when 
said  bank  suspended  and  ceased  lo  do  bualuess, 
Amanda  U.  Cocke,  wife  of  WIIHam  H.  Cocke 
(both  of  whom  are  made  defendants  hereto), 
was  tbe  owner  of  one  hundred  abarea  of  the 
capital  stock  thereof,  of  the  par  value  of  ten 
thousaiid  dolhir^  and  the  same  still  stands  la 
her  name  on  the  books  of  the  nld  association, 
on  which  the  equal  and  ratable  assessmeotand 
requisition  made  by  tbe  comptroller  aa  afore- 
said is  five  thousand  dollara,  with  Interest 
thereon  from  the  said  26th  day  of  July,  1884; 
Chat  said  defendant  Amanda  Is  po^iseMed  of 
propoty  in  her  own  right  amply  sufflcleot  to 
pay  salo  asaessment,  but  utterly  refuses  to  do 
sa'" 

Then  follows  a  IHce  allegation  as  to  Mta. 
Flanagan,  aa  tbe  owner  of  twelve  shares  of  the 
stock. 

Tbe  prayer  of  the  blU  I*  that  au  acoount  be 
taken  of  the  shares  of  stock  held  by  each  of  the 
married  women  defendanta,  respectivaly,  at  tbe 
date  of  such  suapenrion  and  tbe  asMasment  and 
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SuTBKME  Couar  or  the  Ukttsd  8tats& 
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reqnMtlon  made  by  the  Comptroller  of  the ' 
CiuiMicy  tbereon,  and  tbat  a  decree  be  made 
for  the  paTinent  thereof  out  of  the  separate 
property  held  by  the  married  women  defend- 
ants in  their  ovn  right,  as  each  m^  be  found 
Indebted,  with  interest  « 

Mr.  and  Hn.  Oocfce  Sled  a  deinuT<er  to  the 
bill,  for  want  of  equity  and  also  for  multifari- 
ousness.   Tbe  ph^Dtid  then  amended  the  b  ~ 


a  bOl  of  revivor,  based  on  the  fact  of  the  death 
of  HnL  Gocke  In  Haich  1880. 

The  btU  of  nvivor  allefces  that  when  Mrs. 
Oocke  died  she  was  a  dtlzen  of  Eentucky,  and 
was  donddled  and  resident  therein;  that  she 
left  a  will  whereby  her  buband  was  appointed 
her  sole  executor  and  her  aole  redduary  l^alee 
and  devisee;  that  tbe  will  had  been  duly  proved 
and  recorded  In  tbe  proper  court  In  Kentucky; 
and  that  Hr.  Cocke  bad  accepted  the  tenus 
tA  the  will  and  taken  upon  himself  theolOceof 
nch  ezecator.  The  bfllj>nya  for  the  revival 
of  tbe  snit  against  Hr.  Cocke  as  devisee  and 
lezatee  of  his  wife  and  as  sole  executor  of  her 
will,  and  for  relief  agdnst  taim  ont  of  all  aseels 
received  or  held  by  mm  as  devisee  or  legatee  of 
his  wife,  or  as  executor  of  her  will. 

Hr.  Cocke  appeared  and  filed  a  demurrer  to 
the  bOl  of  revivor,  for  want  of  equity.  The 
cause  was  heard  on  the  demurrer  to  the  bill 
and  the  demoirer  to  the  btU  of  levlTor.  Tbe 
coort  sustained  both  of  the  demurrers, 
ing  to  tbe  plalnUlt  time  to  amend  his 
and  be  decunln^  to  do  so,  a  decree  was 
tered  dtamisdng  it.  From  that  decree  the 
plaintiff  has  appealed. 

Prom  the  opinion  of  the  court,  accompany- 
ing tbe  record,  the  ground  of  Ibe  dismissal  ap- 
pears to  have  been  that  the  bill  was  defective 
bi  not  alleging  that  at  the  time  Mrs.  Cocke  be- 
came a  stockholder,  she  bad  tbe  capacity  to  be- 
come a  stockholder.  But  we  tliink  tbe  bill  is 
not  open  to  this  obiection.  It  aUeges  thai,  at 
the  time  the  bank  suspended,  Hrs.  Cocke 
"was  the  owner  "of  tbe  100  shares.  This  is 
an  all^ralion  tbat  she  was  then  the  lawful  own- 
er of  tnoae  aharefl,  and  had  Uwfolly  become 


I  fill! 


owner,  with  Uie  capacity  to  become  such 

a  at  the  time  she  became  sucb  owner.    It 

Is  consistent  with  this  all^ation,  that  she  aaj 
have  owned  tbe  shares  before  she  married  Hr. 
Cocke,  or  that,  when  she  became  such  owner 
it  she  was  then  tbe  wife  of  Hr.  Cocke,  she  bad 
the  right  to  become  such  owner  bj  virtue  of 
tbe  laws  of  tbe  State  of  Arkansas,  where  the 
bank  was  located,  in  connection  with  the  provi- 
sions of  tbe  statutes  of  tbe  United  States  in  re- 
gard to  national  banks. 

Section  4194  of  the  Dlgeet  of  tbe  Statutes  of 
iukuuas,  published  in  1BT4  (chap.  08,  p.  nM), 
provide*  as  follows-  "  Bee.  4104  A.  married 
woman  may  bargain,  sell,  assign  and  transfer 
ber  separate  peraonal  property,  and  carry  on 
any  trade  or  business,  and  perform  any  labor  or 
■errfces  on  her  sole  and  Kparate  account;  and 
the  earnings  ot  anr  nurriea  woman,  from  her 
trade,  buaness,  laDor  ta  services  shall  be  ber 
■(de  and  separate  property,  and  may  be  used  or 
faiTeMedbyherin  berownname;  andshemay 
alone  aoo  or  be  ned  in  the  courts  of  this  State 
t  of  the  said  property,  business  or 
Under  this  pto'Asion,  If  It  was  In 


force  at  the  lime  of  the  transaction,  it  would 
seem  that  Mrs.  Cocke,  when  a  married  woman, 
might  lawfully  have  either  subscribed  for  or 
taken  an  assignment  of  the  sbares,  tbey  being 
shares  of  a  national  bank  in  Arimniia  and  the 
traussctlun  being,  therefore,  governed  by  the 
Statutes  of  Arkaniaa,  uuleaa,  under  specItJdr- 
cumBtances,  a  different  rule  ought  to  govern. 
maiken  v.  Pratt,  130  Mass.  371. 

As  the  bill  alleges  that  Mrs.  Cocke  is  po>- 
•esaed  of  property  in  her  own  right  amply  suf- 
flcient  to  pay  the  assessment,  and  as  Uie  prayer 
of  the  bill  is  for  a  decree  for  the  payment  of 
the  amount  of  the  assessment  out  ot  the  sepa- 
rate property  held  by  her  in  her  own  right,  and 
as  the  bill  of  revivor  prays  for  relief  agHinsl 
Hr.  Cocke  out  of  the  assets  received  1^  nf  m  as 
the  l^ntee  or  devisee  of  his  wife,  or  as  execu- 
bw  otner  will,  the  case  is  clearly  one  of  equi- 
table oognizance,  because  It  does  not  appear 
that  she  could  be  sued  at  law,  to  reach  her 
separate  property.    8  Pom.  Eq.  Jur.  g  1000. 

The  original  bill  and  bill  of  revivor  are  suf- 
ficient on  ttadr  faces  to  call  upon  Hr.  Cocke  to 
answer  them;  and  when  all  the  facts  bearing 
upon  the  case  are  fuUy  developed,  the  rights  of 
tbe  parties  can  be  proporiy  adjudicated.  For 
that  reason,  we  refrain  from  conslderiog  any 
of  the  other  quefllions  discussed  at  the  bar. 

7^  deont  tjf  lit  Oireuit  CwiH  U  rteanai,  [igM 
and  the  case  is  remanded  to  tbat  court  with  a 
diiectioD  to  overrule  tbe  demurrer  to  the  <nig- 
loal  bOl  and  Oie  demurrer  to  tbe  bill  of  revivor, 
and  to  take  sucb  further  proceedings  as  may 
be  proper  and  not  fnconaistent  with  this  opin- 
icm. 


HENRY  W.  JAEHHE.  4pf)<- 


ed.  180-1B4.) 
nam— Km 


1.  A  leilalatlTe  Act  may  be  valid  ■■  to  some  oIbb- 
es  of  eases,  and  void  as  to  otben. 

1  Aseneral  law  fortfeesuDkhneatotoSaDaM, 
wbloheodaavoTstanaob.bTtt*  rateoaoU  -.  c^er- 
Btioii,  acts  before  oommi  tied,  as  well  as  to  presoflie 
amleof  (XnidaotforaieottJieo  In  fnturs.  Is  void 


lo  nottlieNeir  Tatlc  Penal  Oode  Rovenw 
m  only,  ooinniltt«daR«r  tbe  Penal  Coda 


Artttti  <kt.  t9,  U 


.  1400.1  3 

SeeCiei  Not.  It.  1888. 


APPEAL  from  an  order  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  denying  appellant's  peti- 
tion for  the  writs  of  haiiiat  eorpui  and  e«rti> 
rari.    AffrvitA. 

Reported  below,  SO  Fed.  Rep.  857;  and  see 
8.  C.  4  Cent  Rep,  160  108  N.  T.  182. 

Tbe  foot*  are  stated  In  the  opinion. 

Mr.  Ro^r  M.  Sherman,  for  appellant: 

Definition  of  an  exvotitaiio  law. 

OMer  T.  BaU.  8  U.  8.  8  DaU.  800  (1:650); 
JB>  port*  QarUmd,  71  U.  S.  4  Wall.  891  (16: 


U8U.S. 
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The  exofliu  Mnteuce  ia  void  toi  irant  of 
faJfMationtaaiTminiiib'lenwDhabaucorptu. 

Windtor  t.  MeTttah,  OS  D.  B.  388,  988  (38: 
HT):  ncpb,  Tumi.  v.  Zttomb,  W  N.  T.  009. 

It  la  (be  light  and  datj  of  tlila  court  to  n- 
Ttow,  aa  on  origliial  quwHon.  the  effect  of  aco- 
tlon  8148  of  the  ConaolldatioD  Act  upon  the 
liodf  of  tb«  law.  The  opinion  orladgmentof 
the  atate  conrta  I*  without  aathorftjr  in  the  re- 


4M);   WaUam  t.  La.  108  U.  8.  68B  r»l:OH}; 


How.  41S  (14:887);  Dougtam  y.  Pike  (h.  101 
IT.  S.  887  (SSdnS);  LouiniBt  tie,  R  Cb.  t. 
Paimet,  100  U.  6.  »« iVtMSi;  Ortnada  Oo.  t. 
Bmdm,  m  U.  S.  aw  (88:707);  BU«y.R.Co. 
«  U.  S.  1  Black,  860  (17:147);  iWmd*  t,  Jm. 
a>.  81  n.  S.  14  Wall.  668  (80:760};  U.  B.  Her. 
But  §  721;  FMm  t.  Aoi,  SO  U.  S.  18  How. 
08S  (1S;01S). 

In  Aoiau  Eoniu*  a  federal  court  tnav  go  be- 
hind the  comnutment  and  Inqnira  Into  Ae  ceuae 
of  the  commitmenL 

Bt  Fart«  JetMru,  i  Wall.  Jr.  S21-Bt  Pbrtt 
BifordJS  A.  L.  Beg.  660;  Be  Wong  Tung  Quy, 
8Fed.Kep.6S4;  Ba Parte MeOreaig,  laagaea, 
SOS. 

The  formal  dirlalon  of  ttatnte  la  unlniport- 
ant 

BamB  v.  Barretl,  8  Flo.  46;  AMeyt.  Bar- 
rington,  1  D.  Chip.  (VL)  84S;  Com.  v.  Ooding, 
8  Met  ISO;  Bryant  v.  Ltterraora,  SO  Hinn.  81S; 
U.  a.  T,  Pnemaft,  44  U.  6.  8  How.  008  (11: 


Several  ilatntea  that  an  in  pari  materia  \ 

to  be  construed  aa  (me  atatute,  in  ezploiniag 
their  meaning  and  Intent 

1  Kent,  Com.  468;  Patttrtm  v.  VAm,  S4n. 
B.  11  Wheat.  880,  886  (6:601);  Th«  Harriet,  1 
BtOTT,  201;  V.  6.  V.  CWI^S  Blatchf.  S26; 
BafJct.CoUtetor.'KT:.  8. 8  Wall.  480  (18:307): 
Va.  Ompan  Oamt,  114  U.  a  804  (80:107). 

A  later  general  Act  does  not  repeal  a  prior 
local  or  apedal  Act,  unkaa  the  leglalaUfe  in- 
teait  to  repeal  be  unequivocally  ezpieaaed. 

A»pJ#  T.  Qu^.  »  N.  T.  88:  ib  ZM.  <» 
Sudeon  Canal  Ompanv,  60  H.  T.  900;  Oloetre- 
viOe  Y.  BmeM.  70  N.  T.  387;  Be  Beergrteni, 
47  N.  Y.  316;  Be  Goddard,  04  N.  T.  044; 
Peoph  Y.  Oathotie  ProteOarg,  88  Hun,  197; 
1  Cent  Rep.  820,  101  N.  T.  106;  U.  B.  y.  Otaf- 
tin.  in  V.  a.  046  (34:108!3);  Qregortfi  OaieJ^ 
Coke,  10  b. 

General  legialation  on  a  partlculai  anbject 
uuat  give  w^  to  special  legislation  on  the  aame 
BuMect 

AaU  Y.  Jfivor,  88  N.  J.  L.  61;  8taU  v. 
Branin,  8  Zab.  484;  I^ople  y.  Qui^.  BO  N.  T. 
88;  BeAetter  t.  Bamee.  30  Barb.  H69;  Beater 
A  L.  PiatUe  Soad  Co.  y.  AUen,  16  Barb.  10; 
Wmner  y.  German  San.  Bank,  3  Dalv,  406; 
Oom.  T.  KiwAaU,  21  Pick.  870;  Be  Ooidard.  IS 
Pick,  604;  Btate  t.  SIM,  64  U.  a  17  Wall.  496 
(91:650);  Tomteend  v.  Little,  100  U.  &  004 
<»:I012). 

TfaeeiBoacjof  a  law  begina  when  it  goea 
Into  operation,  trad  not  at  the  date  of  ita  enact- 

MeLauglUi»v.Page,8S.Y.B.Km. 

Mmrt.  John  a.  PiBeiM  a 
8wpl0,  for  appelleeo, 
128  O.  8. 


Mr.  O'Ai^'^t'at'MZ'iillMrdellveredtbeoi^ 
ion  of  the  court: 

Tbii  Is  an  appeal  from  an  order  of  the  Cl> 
cult  Court  of  the  United  States  for  the  Southern 
Dlatrlct  of  New  York,  denying  appellant's  pe- 
tition for  the  wrlta  of  Aabeae  eorjmi  and  oerHo- 
rari. 

The  petition  alleges  that  petitioner  waa  con- 
victed in  the  Court  of  Onr  and  Terminer  of 
the  (My  and  Coun^  of  Now  York,  in  May, 
1886,  of  the  crime  of  Mbery,  committed  oa  a 
member  of  the  common  council  of  the  City  of 
New  York,  and  waa  senienced  Hay  90, 1886, 
to  be  imprisoned  In  the  slate  prison  for  the 
term  of  nine  years  and  ten  months,  and  e 


'theoi 

upon  said  conviction  ia  a  statute  of  theStateof 


New  York,  paaeed  July  1,  1889,  and  known  »i 
the  ■ConaolldatlonAct,^andeapeciaUythe314Sd 
section  thereof,  by  force  of  which  uie  '  Penal 
Code,'  otberwiae  Inapplicable,  is  made  to  ap> 
ply  to  aaid  offenae,  and  thereby  the  offense  la 
made  punishable,  although  committed  before 
the  'CoUMlidatloD  Act'  took  effect  as  well  as 
when  committed  after,   indifferently  and  in- 


diatlngulahabiy,  by  a  maximum  imprisonment 
of  ten  years  Id  state  priaon;  whereaa,  before 
that  Act  look  effect,  said  offence  waa  pnniah- 


able  by  a  maximum  imprisonment  In  the  peni- 
tentiary of  two  yean;"  that  said  law  ia  ai  pett 
facto;  and  that  pelltioner,  having  aerved  tba 
full  term  of  imprisonment  which  could  law- 
fully be  Imposed,  is  entitled  to  be  dlschaived. 

llie  penal  Code  of  the  State  of  New  York 
look  effect  as  a  law  December  1,  1833,  and, 
under  ila  TSd  section',  the  maximum  puniah- 
ment  fur  the  crime  of  bribery  commitled  by 
any  person  who  executes  any  of  the  functiona 
of  a  public  office  waa  fixed  at  ten  years  imprio- 
onment.  or  $S.000  fine,  or  both. 

The  City  Consolidation  Act  was  pasaed  Jtily 
1, 1883,  to  take  effect  March  1,  1^,  and  by 
section  2148*  it  waa  provided  that  the  Penal 
Code  ahould  have  the  same  effect  oa  if  passed 
after  "this  Act" 

By  sectloo  100  of  the  New  York  City  Obarlei 


iSecClon  n  of  the  Penal  Code: 

"  A  judicial  otBeer,  a  penon  who  azeoutea  anr  (rf 
Uie  functions  of  a  pnlNle  olBoe  not  desifftiatea  In 
Titles  TI  and  VU  of  thla  Code,  or  a  pwaon  m- 
- '  ~  "1  tqi  or  actlnv  Cm  the  Bta  te,  or  for  any  puUie 

taithebnslnea  of  the  Kate,  who  aska,  le- 

celyes.  or  agteea  to  reoelve  a  bribe,  or  any  money, 
proper^,  or  value  of  any  kind,  or  any  piomiip  nr 
afreemen  t  theeefor,  upon  any  acteeiaent  or  nniWr- 
modlng  U>at  Ma  vote,  opiittbn,  Judsment  oetion, 

MwUI  do  or  omtt  any 
'       vIohA 


i  or  prooeedlnB,  or  tn  any  way  ne^ 
y  oAoial  duty.  Is  punishable  by  1 
r  not  more  than  ten  yean,  or  t^ 
ire  than  Ave  thonsand  doUaio,  or  ] 


for  not  a... , ,, 

more  than  Ave  thonsand  doUaio,  or  ,.__   . 

vJotJon  also  torfella  any  offlo*  held  by  tbeol 

and  forever  dlaquallflea  him  from  houUnc  any  pol^ 
Uoonce  under  the  State." 
«eotlonElttottfce  OonaoHdatloo  Aot: 
"  For  (be  purpoae  of  OewnnlatDr  the  eCMt  «C  thk 
Aot  upon  other  Aeto,  exoept  the  Penal  CUdCkond  aa 
effxit  of  other  Aota,  Bzoept  the  Paoat  Oooe,imoB 


all  take  efleet  on  the  Ibst  day  ot  lUtoh,  etftteen 
indred  and  elghtr-totee.  Ttala  Act  may  be  olted 
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of  1878'  (chap.  880,  !««•  1678),  tba  crime  of 
bribery  commiued  bj  a  member  of  the  com- 
moD  council  subjected  him  upon  ooavtctioii 
to  imprltonmeiit  sot  ezoeedlng  two  jean,  or 
floe,  or  both. 

Bt  KctioD  58  of  the  GonsoUdRtioL-  &.ct  this 
Bectfon  100  of  the  Act  of  187S  was  re-enacted. 

B7  sectloD  73S  of  the  Penal  Code  "  all  Acta 
iDcorporatiD^  municipal  corporallong,  end 
Acta  amending  Acta  <u  incorporation  or  diar- 
teie  of  auch  corporation,"  were,  inter  alia,  de- 
clared not  to  be  affected  by  It,  and  recognized 
oa  continuing  in  force,  notwiUiBtBodlng  the 
Code,  except  ao  far  aa  repealed  bj  aubscquent 
laws. 

It  ia  clafaned  that  aectlon  100  of  the  Act  of 
1878  waa  not  repealed  bj  the  Penal  Code,  but 
'was  excepted  from  ita  operation  by  aectfon  T3S, 
and  conwiued  in  force  for  the  four  montha  be- 
tween December  1, 1883.  nben  Uie  Penal  Code 
went  Into  operation,  and  March  1, 1888,  wben 
the  Conaolidation  Act  took  effect,  and  that  aec- 
4ion  66  of  the  latter  Act  then  replaced  It,  and 
waa  not  superseded  hy  sectioD  72  of  the  Penal 
Code,  under  section  2148  of  the  CoDsolldatioo 


-secdoD  73S  of  the  latter,  sod  was  cot  repeal) 
until  by  tbe  aubsequeat  law  koown  as  the  Ci^ 
Conaolidation  Act,  which  took  eftect  Harcb  1, 
1SB8,  and  was  even  then  cootieued  in  force  aa 
eecUon  58  of  tbe  Con  soli  da  lion  Act,  which  ia 
Identical  with  said  section  100;  and  thai  al  all 
«venta  the  measiue  of  punishment  from  De- 
■cember  1,  1882,  to  Mardi  1,  1888,  is  that  pre- 
«crlbed  by  aectlon  100  of  the  old  charter  and 
repeated  in  Becllon  5S  of  the  new. 

And  il  is  insisted  that  section  73  of  the  Penal 
Code,  with  the  force  and  effect  eiven  it  by  sec- 
lion  3148  of  the  Consolidation  Act,  under  the 
-decisions  of  the  New  York  Court  of  Appeals, 
is  ex  pott  facto,  and  therefore  void,  in  thai 
hereby  the  maxiinutn  punishment  by  impris- 
omnent  of  the  crime  of  biibeir  committed  be* 
fore  as  well  aa  after  the  Coosolidatlon  Aci  went 
into  dfect  was  changed  tron.  two  to  ten  years. 

In    PtapU  T.  ffSkl  [11  Cent.  Bep.  880], 


109  N.  7.  aei,  and  PeofU  v.  /«Am  [4  CwL 
Rep.  166],  108  M.  Y.  laa,  it  wa*  held  by  tb« 
Oiurt  of  appeals  that  section  100  of  chapter  SSfi 
of  the  Act  of  1878  was  not  within  the  saving 
clause  of  section  T£6  of  tbe  Penal  Code,  but,  on 
tbe  contrary  waa  repealed  by  that  Code  as  soon 
as  it  went  into  operation.  December  1, 1883. 
and  that  section  58  of  the  Consolidotton  Act, 
which  is  but  a  transcript  of  said  section  100, 
was  not  kept  in  force  by  said  seciioo  736,  and 
was  superseded  b^  aectlon  72  of  the  Penal  Code, 
which  latter  aecUoo  was  prospective  merely, 
and  could  only  operate  upon  the  crime  of 
bribery  committed  by  a  member  of  the  com- 
mon council  after  the  Penal  Code  took  etFect. 
Acceptlegthe  coocluslona  of  the  highest  court 
of  the  State  of  New  York  aa  to  the  operation 
of  the  Acta  in  question  in  substituting,  under 
aectlon  73,  a  longer  term  of  imprisonment  for 
that  which  hod  theretofore  existed.  It  is  clear 
that  section  73  governed  future  cases  only)  but, 
even  If  taken  in  connection  with  alt  the  other 
statutoty  proviaioDs  referred  I0,  It  could  be 
coDStmed  as  a^  retroactive,  aa  it  was  admitted 
upon  the  argument  that  the  crime,  upon  con- 
viction of  wnlch  tbe  petitioner  waa  sentenced 
to  Ihe  imprisonment  oe  is  now  undergoing. 
was  charged  to  have  been  committed  in  1884. 
long  after  the  Penal  Code  and  the  Consolida- 
tion Act  went  into  effect,  we  perceive  no  reason 
for  the  discbarge  of  tbe  prisoner  upon  the 
^und  that  section  72  might  be  held  invalid 
m  respect  to  a  crime  committed  between  De- 
cember 1,  1883,  and  April  1,  1888,  if  drawn 
in  question  in  a  proper  case.  The  rule  upon 
this  Bublect,  which  we  consider  applicable,  ia 
that  "A  legislative  Act  may  t>e  entirely  valid  aa 
to  some  classes  of  cases  and  clearly  void  as  to 
others.  A  general  law  for  the  punishment  of 
offenses,  which  ahoulJ  endeavor  toieach  by  ila 
rcLroactive  operation  acts  before  commitlea,  as 
well  as  to  prescribe  a  rule  of  conduct  for  tbe 
citizen  in  future,  would  be  void  so  far  as  it  waa 
retrospective;  but  such  invalidity  would  not 
affect  tbe  oporaiion  of  the  law  in  reffard  to  the 
cases  which  were  wiibln  the  lerislativc  control.'' 
Cooley,  Const.  Lim.  Sth  ed.  315. 

Tht  order  ef  Oia  Oirettit   Court  refining  Ou 
leril*  aa*  right,  and  it  it  t^S^irmed. 


"Bvery  person  who  shall  promlae,  oSer  or  Hive, 
«T  CHUse,  or  aid,  or  abet  In  oaualnir  to  t>e  promised, 
-olleied.  or  given,  or  furnish,  or  agree  to  tiimlab.  In 
whole  or  in  part,  to  any  other  person,  to  be  prom- 
ised, ottered,  or  inven  to  an;  member  of  tbe  00m- 
mon  oonboll,  or  maj  olBcec  of  tbe  oorporaUon,  or 
-clerk,  after  Us  election  or  appolntmeDt  aa  auob 
-olBoer.  member  or  alerk,  or  before  or  attar  he  shall 
have  qnaUfted  and  taken  fala  seat,  ur  catered  upon 
bis  duty,  any  moneja,  ooods.  ricbt  In  action,  or 
otiier  propiBrty.  or,anrUi&is  of  value,  or  anT  peoun- 
laryadvanttoe,  present  or  proepeotlve,*wlth  Intent 
to  ulloenoe  fito  vote,  opinion,  judgment  or  action 
on  an;  qnesttoa,  matter, ■" — 


irv  for  a  term  not  ezocedlna  two  yeaia,  < 
'  tilled  not  exoeedlDfc  iive  tbouaand  doL 
■tb,  In  tbe  dlBCTeUon  of  llie  oourt.   Bveay 

_  this  section  enumerated,  who  sfaal' 

aucb  altt  or  promise,  or  undertaking 


wbleh  mar  be  thm  moding,  or  may  by  law  be 
any  time  brought  beoore  him  In    la  oOolal  or  clen- 
<»loapacttr,  audi  be  deemed  go-iy  of  afelony,  and 
•hall,  upon  ooDvistton,  be  ImpHsiuied  in  a  penJten- 


illan|Or 


\  under  any  agreement  or  underataudlog  that 
'ote,  optnlon.>idgmentor  aotloo  ahall  be  in- 
loed  thereby,  oranaU  l>eglven  In  any  queatlan, 
— jer.  oanse  or  proceeding,  then,  or  A  any  time 
peedlng,  or  which  may  by  law  be  brousbt  befOTe 
him  In  his  oUclal  capacity,  ehall  be  deemed  guilty 
of  a  felony,  and  ahall  upon  oonvletion  be  dlaquall- 
fled  from  holding  any  publla  olBoe,  tcuat,  or  ap- 
polntment  nnder  tbe  01^  of  New  York,  and  SMUl 
torfeic  hla  ofllce,  and  ahall  be  punMted  byUnints- 
onment  In  (be  penitentiary  not  nvonnnlnr  two 
years,  or  by  a  Ane  not  exceeding  Ove  tlionMiid  do)- 
laia,  or  boOi,  In  the  diaantlini  of  the  oourt." 
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JOSEPH    C.  RIDINGS  wp  ai...  Adrnn.    of 
CoBMKiJira  F.  TooBJOBS,  Deceased,  AppU., 

W.  E.  JOHKBON,  £n-.  of  Sahhel  E. 

JOHNBDR,  Deceased,  sr  al, 

(See  8. 0.  Beporter^  ed.  tUSBi,) 

Equits  aelim  in  Loaitianct—jvritdietion—ap- 


gage. 

1.  An  sctloD  for  a  eancenaUoD  ol  a  sale  of  a  plan- 
tation and  Its  relTooesaloD.Mld  to  eatabllah  Uie  pri- 
ori V  of  a  nonffaiie  thereon  and  have  tlie  property 
■old  under  the  mortgOKe,  It  an  action  In  equity  won 
notoneatlaw.  Tbe  faol  tbaC  an  action  of  nullity 
IM  In  mcb  a  ease  In  Louisiana,  vbere  the  action 
waa  brousbt,  and  tbat  there  are  no  oourta  of  equity 
In  that  Slate  doea  notrarrtheEaatter. 

&  Ooorlaof  theDnlteilStateadonatlaee  any  of 
tbelr  eqattr  JurlidlotloD  Id  ihoae  Btataa  where  no 
«ourte  of  equity  exwt,  but,  oo  the  ooMnrj'.  are 
bounil  lo  admlDiater  equitable  remedlee  In  cases  to 
which  they  an  applloable  and  which  are  not  adapt. 
«d  to  a  eommon-taw  action. 

3.  On  an  appeal  to  this  court.  In  ar  equl^  suic^ 
the  whole  case  Is  before  the  ODurti  and  It  Is  bound 
lo  decide  tbe  eaee  so  far  aa  It  k  In  a  condition  to  be 


e  the  lAw  of  lass,  an  nnre- 

cuniDu  uiuru(»(iv  uam  no  effoot  as  to  third  peiaooa 

not  pertlea  to  tbe  aot  of  mortgage,  even  Uiougb 

they  bad  full  knowledge  of  It. 

S.  The  reqalrement  in  that  State,  tbataveDdor'a 

Srivilege  must  be  recorded  wltUn  the  time  allowed 
y  law.  in  Older  to  gl<re  It  priority  over  a  mort- 
gage recorded  before  It,  relates  to  the  mortgages 
gran  by  the  Tvndee  aa  well  ae  mortgages  given  tiy 
e  vendor, 
j^  jj    ..  _ — .,  .^.- 

thefli 


A.  In  the  law  of  ival  estate,  this  oouit  follows 


of  the  state  courta. 


APFEiX  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  tbe  Bastern  Dis- 
trict of  LonisiaDa.  diamlsslog  a  )>ill  in  equitj 
-ou  detDurrer.    Bevnwd. 

Tbe  facts  an  stated  in  tbe  opiaton. 

Mr.  Janaea  H.  Grab»m  for  appellants: 


courta  sitting  In  Loaulana. 

La.  Mut.  Int.  Co.  t.  Tmed,  74  F.  S.  7  Wall 
44  (1»:  66);  SforyT-  LMngtUm,  S8U.  S.  ISPet. 
869  (10:  200);  Qaitu*  f.  M^,  40  U.  S.  16  Pet. 
« (10:  U2)i  MeOMum  v.  Eager,  48  U.  S.  3  How. 
«1  dl:  ITS):  Qainu  r.  CKmo.  48  U.  S.  %  How. 
n»  (11: 409):  0enm*  t.  CampbiM,  78  O.  S.  11 
Wall  lU  (»:  110). 

Tbe  fact  tbat  a  State  has  abollsbed  tn  ita 
cnorts  tbe  dlttincttoo  between  cases  at  law  and 
in  eqnl^  has  no  effect  as  lo  tbe  remedies  In  tbe 
federa]  courta. 

BamM  t.  ButtmoortA,  62  X3.  6.  11  How. 
6n_(U:  86%  ThampKn  t.  Cmt.  Ohio  R.  Go. 
78  U.  S  0  Wan.  ISi  (1B:76S];  Wood-v.  mnnen. 
9  La-  Aon.  264;  HTne  Orleant  2fat.  Bank  Amo. 
T.  UBrtbm,  ISOU.  B-  766  (80:  B31);  Benjamin 
V.  Oavaroe,  2  Woods,  168. 

Tbe  proceeding  bf  eieculorjr  process  is  not 
«  Judgment,  in  toe  seose  tbat  It  can  serve  as  a 
bMis  lor  Hie  plea  of  ra  judicata. 

Hamd  T.  Yaorhiet,  18  La.  264;  RBey  t. 
Chrittit,  18  La.  Ann.  266. 

Tbe  proceedings  b;  executory  process  were 
(llegal,  being  taken  wilbout  a  previous  liqul- 
dwon  of  tbe  balance  due. 
128D.S.  U.S..  Book  82.  M 


FiekertgiU  v.  Brovm,  1  La.  AniL  SOTt^iBei- 
V.  TMr  Oredilart,  IS  La.  Ann.  202;  Ward  V. 
Douglau,  22  La.  Ann.  468. 

The  lieo  of  the  vendor's  privilege  and  moit- 
gBge  Is  prior  to  tbat  of  tbe  mortgages  given  lo 
secure  future  advsDces,  tbe  latt^  being  taken 
with  Dotlce  of  the  former. 

Bmith  T.  LatTibeth,  16  La.  Ann.  666;  Adam* 
T.  jPaunu,  29  La.  Ann.  81B;  Pattenon  t.D*ta 
Sonde.  76  U.  8.  8  WaO.  202  (10:  416). 

(S(o  counsel  appeared  for  appellees.) 

Mr.  Jiulie*  Br»dl«T  delivered  tbe  opinitn 
of  the  court: 

This  case  comes  before  us  In  a  most  unsaUa- 

factor;  manner.    It  is  an  appeal  from  a  decre« 

dismissing  a  bill  In  equity  on  demurrer;  and 

the  iccoru  iseroaaly  imperfect  in  omitting  to 

set  forth  the  documents  referred  to  In  tbe  biU, 

and  necessary  to  a  fair  understanding  of  Ihe 

case;  tbere  is  no  opinion  of  tbe  court  below 

sbowing  tbe  rensous  of  the  decree,  and  no  brief 

~~  appearance  of  counsel  for  the  appellees  to 

plain  on  what  grounds  tbe  bill  of  complaint 

IS  faulty  or  insuHlcient.    It  is  an  imposition 

the  court  thas  to  ibrow  upon  It  the  labor  of 

finding  out  for  itself  the  questions  involved, 

__.!  .1 imenta  in  support  of  tlie  decree  of 

rhis  is  specially  Irue  where,  as  in 
tbe  present  case,  tlie  system  of  laws  out  of 
which  the  controversy  grows  is  an  exceptional 
one  and  untamjiiiir  to  tbe  great  body  of  law- 
yers and  Judges  of  the  country. 
The  leading  facts  of  the  case,  as  stated  in  tbe 
11.  are  as  follows:  in  December,  1866,  the 
.._'ielnal  complainant,  Cornelius  F.  Voorbie?, 
sold  to  Samuel  E.  Johnson,  the  ancestor  o( 
one  of  the  defendanta,  the  Eiperiment  planta- 
tion situated  in  the  Parish  of^  Avoyelles,  and 
for  part  of  tbe  pundiase  money  received  from 
Johnson  his  two  promissory  notes  for  (4,000 
each,  payable  at  a  bank  in  New  Orlenns  on  the 
first  of  February,  1867  and  1868,  which  noles 
were  secured  by  special  mortgage  and  vendor's 
"  '  "  reserved  in  tbe  act  of  sale.  This 
.  _  rt  recorded  in  tbe  office  of  the  re- 
corder of  the  parish  until  April.  1672.  At  the 
iturily  of  the  notes  the  time  for  their  pay- 
!nt  was  extended  10  the  year  1871,  when 
payments  were  made  amounting  in  tbe  aggre- 
~itetot3,727.  No  other  payments  have  ever 
«n  made. 

On  the  6Ui  of  Fetmaiy,  1868,  Johnson 
granted  to  Payne,  HunlinKton  A;  Co.  a  ipedal 
mortgage  on  Ibe  same  planiation  to  secure 
futon  advances  to  the  amount  of  980,00a  to 
aid  in  coUlTatlng  it,  and  mye  them  bla  four 
notes  for  17,600  each.  Wbes  Payne,  Hunl- 
iDgtOD  AOo.  look  thlamoHgaKeth^  were  ful- 
ly awaie  of  Toorbiea' right  of  mortgage  and 
^vilege  on  the  plantation,  and  in  their  act  of 
mortgage  dispensed  with  the  pioduction  of  a 
mortgage  certificate.  On  the  16tb  of  March, 
1B70,  Voorbles  gave  Payne,  Huntington  & 
Co.  another  mortgage  oo  the  same  plantation 
for  t26,000,  to  cover  $30,000,  then  acknowl- 
edg«l  to  be  due,  and  |6,0iXI  more  to  be  there- 
after advanced- 
After  this,  Johnscm  dying  insolvent,  Payne, 
tbe  other  defeitdant,  who  was  the  head  of 
the  Ann  of  Payne,  Huntington  ft  Co.,  and 
assignee  of  the  mortgages  and  ootas  given  to 
his  firm,  in  December,  1878,  sued  oat  an  ez- 
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tcatarj  procesi  from  the  District  Court  of  the 
Fftritb  (a  AvojelteB  for  the  full  amount  of  (he 
two  mortice*  given  to  the  firm,  namely,  $C0,- 
000,  and  bad  the  plantation  sold,  and  became 
Umaelf  the  pnichawr  for  the  turn  of  teO,210.S8, 
and  TetainM  the  whole  amount  of  ad  judication 
on  account  of  hia  debt  Of  these  proceedinga 
Favne  gave  no  oodce  to  7oorb{eB(iTho  reaid^ 
Id  Miasouil  and  waa  Ignorant  of  what  was  t 
ing  doDo),  and,  to  facilitate  the  proc^ etllaj, 
procured  from  Johnson'a  executor  a  written 
waiver  of  notice  of  demand,  and  notice  of 
Kiaure,  and  time,  and  acoDBenttbattbeaberlS 

iiroceed  with  the  aeUure  and  aale  aa  if  the 
ormaticies  bad  been  atiictly  complied  with. 
The  Bale  upon  the  executory  procen  waa 
made  In  Februai;,  1874,  and  a  little  over  a 
year  thereafter,  in  Uarcb,  1876,  Voorhies  filed 
the  original  bill  In  this  case,  to  which  ihe  de- 
fendant Payne  demurred.  The  bill  waa  then 
amended  by  filing  what  la  denominated  in  thq 
record  a  supplemental  bill,  but  which  la  more 
In  the  nature  of  an  amended  bill — aetliDgforth 
the  facia  above  stated  with  more  particularitv, 
and  praying:  1,  tor  a  cancellation  of  the  aale 
made  by  Vooihiei  to  Jobnaon,  and  a  retrocea- 
aioD  of  tbe  plantation;  S,  If  tbJs  should  be  re- 
fused, then,  for  a  decree  of  nullity  of  the  ex- 
ecutory proceedings  and  Bale  to  Payne,  and  for 
&  recovery  of  tbe  amount  due  on  the  complain- 
ant's two  Dotee,  with  an  alluwaoce  of  vendor's 
privilege  and  monam  withpriority  over  tbe 
Biortgagea  given  to  Pavne,  HuntinKton  &  Co.; 
8,  it  the  decree  of  nullity  idiould  be  refused, 
Oteo,  that  flie  compUnant  might  be  decreed 
to  be  paid  out  of  tbe  proceeds  &  the  adiudica- 


Klief. 

Tbe  defendants  again  demurred,  and  tbe  de- 
murrer was  suitained  and  tbe  bill  dlsmiased. 
At  the  demurrer  waa  a  general  one,  we  cannot 
know  with  certainty  for  what  reason  it  was 
■oitained  by  Hie  court.  There  was  a  motloo 
for  rehearing;  and  the  grounds  of  that  motion 
axe  spread  upon  the  record,  as  well  as  ihecom- 
plaloant's  brief,  preteuled  to  tbe  court  on  that 
occasion.  These  documents  lead  oa  to  Infer 
that  the  principal  grounds  of  objection  to  Ae 


by  a  state  court,  could  not  be  tirought  In  ques- 
tion in  a  federal  tribunal;  second,  that  a  pro- 
ceeding to  annul  a  tale  and  compel  the  vendee 
to  relrocede  the  proper^  dioula  be  an  action 
at  htw,  and  not  a  suit  in  equity.    Tbe  court 

Ethe  complainant  leave  to  anwnd  his  biU 
sertlog  It  char^  of  fraud  and  a  prvf  er  for 
very,  so  aa  to  give  equitable  jurisdiction ; 
bat  this  tbe  complaiDant  declined  to  do,  and 
stood  on  tb«  equity  of  hla  UIl.  Whereupon 
tbe  following  coosent  order  was  made,  to  wit: 
"On  mollm  of  the  complainant  and  of  defend- 
ants, suffKestlng  that  tbe  former  declines  con- 
verting h&  action  into  one  for  discovery,  aa 
'  aUowed  by  tbe  decree  for  a  new  trial,  it  is 
;  agreed  that  this  case  be  again  submitted  to  the 
court  on  the  defendants  dcmnner  to  the  Ju- 
ilsdictlon  of  tbe  court  Oiat  this  Is  Dotmcase  in 
UI9]  equity,  but  one  at  law."  Thei«npon  the  court 
made  a  final  decree  dlsmtsshig  the  original  and 
supplemental  billt,  and  from  that  decree  the 
preaent  appeftl  was  takoL 


The  ground  on  which  the  bill  thus  seetua  to 
have  been  flnally  dismissed,  namely,  that  it 
exhibits  a  case  for  an  action  at  law  only,  and 
not  for  a  suit  In  equity,  is  untenable.  The 
Tffayer  for  a  cancellation  of  the  ori^nal  sale  by 
voorhies  to  Johnson  is  based  on  tbe  rale  of 
law  which  prevails  In  Louisiana  with  rtgwd  to 
commutative  conlracts;  that  is,  "contracta  in 
which  what  is  done,  given,  or  promised  by 
one  party,  is  considered  as  equivalent  to,  or  a 
conuderatlon  for,  what  Is  done,  given,  or 
promised  by  tlie  other,"  Civ.  Code,  art,  1768. 
The  Code  declares  tbat  "A  resolutory  condition 
It  implied  in  all  commutative  contracts,  in  cuse 
either  of  the  partiea  does  not  comply  with  his 
engSKemenls;  In  this  case  the  cootract  la  not 
dlHoTved  of  light;  the  party  complaining  of  a 
breach  of  the  contract  may  either  sue  for  its 
disBOlutlcn  with  damages,  or,  if  the  drcum- 
Btances  of  the  case  permit,  demand  a  specific 
performaoce."  (0.  0.  art.  3046.)  "  Tbe  dis- 
solving condition  .  .  .  when  accompliahccl, 
operatea  the  revocation  of  the  obligation,  plac- 
ing mattera  In  the  same  state  as  though  the  ob- 
ligation had  not  existed,"  The  cntOtor  seek- 
ing to  avail  himself  of  it  It  oblijced  to  restora 
what  he  has  received.  (C.  C.  SOU.)  "If  tbe 
buyer  does  not  pay  the  price,  tbe  seller  may 
sue  for  the  dissolution  of  the  sale,"  <C.  C.  art. 
£661.)  In  certain  cases  "The  judge  may  grant 
to  tbe  buyer  a  longer  or  sliorter  time,  accord- 
ing to  circumstances,  provided  such  term  ex- 
ceed not  six  months,"  (0.  C,  2668.)  In  order 
to  enforce  the  resolutoiy  condition  there  must 
be  a  judicial  demand  and  a  regular  adjudic*- 
tion.  (Hennen's  Digest,  art  OSigatioju,  VIII. 
(b),  and  cases  there  dted).  This  reaolnlorj 
coudldon  mav  be  waived,  or  such  changes  may 
have  (aien  place  that  the  partiea  cannot  be  put 
back  into  the  same  position  in  which  tbey 


.  ..  the  delinquent  party  may  have  had  a 
proper  excuse  for  want  of  promptneea  in  per- 
formance; all  which  things  are  proper  to  be 
submitted  to  the  judgment  of  a  court.  In  tbe 
present  case,  the  complainant  offered  by  his 
bill  to  refund  all  the  money  I>«  had  reed ved  on 
the  sale,  and  to  give  up  and  ouoel  the  two  ao< 
paid  notes  which  he  still  held.  Now,  It  seems 
to  us  perfectly  clear  that  a  salt  for  enforcing 
sucb  a  coodlnon  Is  eminently  an  equitable  pio- 
cceding.  The  Inquiry  necessary  to  be  made 
Into  all  the  drcumstances  of  tbe  case  with  a 
view  to  the  posrible  exerdse  of  discretion  in 
giving  to  the  defendant  further  time,  the  de- 
cree of  resdsdoo  itself,  and  tbe  mutual  ac 
counts  to  be  rendered  by  the  parties  for  Inter- 
est received  on  one  dde  and  fruits  and  profits 
on  the  other— one  and  all— either  belong,  or 
are  suitable,  to  equitable  modes  of  relief,  and 
would  be  entirely  uosuited  to  a  common-law 
action.  The  (act  that  an  action  of  nullity  tii-s 
in  such  a  case  In  LouislBiia  does  not  vary  the 
matter.  Such  an  action  lies  there  because 
there  are  uo  courts  of  equity  in  tbat  State;  all 
suits  are  actions  at  law:  but,  in  the  natore  of 
things,  if  full  justice  Is  to  be  done,  some  of 
theee  actions  must  admit  of  lineB  of  inqu^, 
and  meifaods  of  relief  which,  under  the  un- 
gllsb  syslem,Trould  be  proper  for  a  toft  in  equl- 
'7.  And  It  Is  settled  law  that  Ihe  courts  of  tbe 
-Inlted  States  do  not  lose  any  of  their  equHaUe 
Jurisdlctiixi  In  those  Statee  where  no  nch 
courts  edst;  but,  ontheoonlraiT,  aieboandlo 
US  U.  SL 
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BdmlnMer  mnltable  remediM  to  caaes  to  whJcli 
tb^  are  aK>ltcable,  and  vhicli  are  not  adapted 
o  a  oommon-Iaw  action.    Tbns,  an  equitable 


an  actioD  at  law  in  the  aame  State  In  tbe  fed- 
eral oourta,  but  man  be  made  the  subject  of  a 
fuitln  eqni^.  Ann  *.  Bame,  63  U.  S.  SI 
How.  481  [16:  UKH;  HvH t.  BoOineimirtk,  100 
U.  8.  100  f»:  06B1  W«  have  disUncdr  held 
Ibat  llie  eqnltv  ]aiudiction  and  remedlea  oon- 
terred  b^  tbe  lawt  of  tbe  United  BtsteB  npon 
iM  courts  cannot  be  limited  or  restrained  by 
■tate  lexiBlatlon,  and  are  nnlfonn  tbrsugboat 
the  dl^rent  Btalee  of  the  Union.  Fame  t. 
Book,  74  U.  8.  7  Wall.  436  [19:  260].  Wo 
think,  therefore,  that  the  conn  erred  In  dia- 
mlsiing  the  bill  for  want  of  ^nriadlcdon. 

There  is  Bttll  toother  gtoimd  for  thlacondn- 
lioia.  The  second  prayer  of  the  Mil  ia  f  (v  nnl- 
11^  of  the  proceedings  nndei  the  executory 
{SIS]  proceaa,  and  for  a  recoverr  of  the  amonnt  dae 
to  tbe  complainant  as  bololng  a  mortMge  su- 
perior In  rank  to  the  mortgages  given  to  f^jne, 
Hantinfttoa  &  Co.  In  other  words,  this  Is  virt- 
ually a  prayer  to  annul  the  sale  to  Payne,  to 
decree  priority  In  favor  of  complainant,  and  to 
have  tbe  property  foreclosed  and  told  under 
his  mortgage  for  the  satisfaction  of  bis  debt. 
If  not  in  words,  this  Is  the  effect  that  would 
be  given  to  the  prayar  In  view  of  the  prayer 
for  general  relief.  Sorely  it  cannot  he  oispnt- 
ed  Ibat  tbls  is  a  prayer  for  equitable  relief. 

Therefore,  If  there  was  nothing  more  In  tbe 
case  than  the  question  of  Jurisdiction,  we  should 
be  obli^  to  reverse  the  decree  at  once,  and 
•end  the  case  back  for  fiirtber  proceedings. 
But  on  an  appeal  in  an  equity  suit,  the  whole 
case  Is  before  wl  and  we  are  bound  to  decide 
Usofaraaitii  In  a  condition  to  be  decided. 
The  Ull  was  dlamlssed  on  demnrrer  for  wont 
of  jurisdiction.  Though  the  court  hekiw  may 
have  erred  in  dlsmMog  it  on  tUa  ground,  yet 
If  we  can  see  that  there  la  any  other  gronnd  on 


which  it  ought  to  he  dismissed,  for  example, 
'    '     uOT  on  the  merits,  we  must  amrm 

This  makes  It  necessary 
Id  eo  Into  a  further 
made  by  the  UU  and 


want  of  eqmty  on  the  merits,  we  must 

"■-  ■" 8.    This  makes  11  necessary  that  we 

>  Into  a  further  examination  of  the 


the  decree. 

should 

cose  made  by  the  UU  and  supplementL 

As  before  staled,  we  are  laboring  under  a 
gteat  deal  of  emhamuament  on  occomit  of  tbe 
unperfea  condition  of  tbe  record,  and  the  at>- 
•eooe  of  any  Indication  on  the  put  of  tbe  de- 
bodont  as  to  the  grounds  on  which  the  bill  Is 
objected  to.  Bat  we  think  auffldent  appears 
tootatde  na  to  fonn  a  tolerably  aatlafactoiy 
eonclodoD. 

tWtl,  let  OS  examine  tbe  main  ground  of 
Dompltfnanfa  dhlm  to  relief,  namely:  that  bit 


vendor'a  privilege  and  mortgage  is  superior  in 
right  to  tbst  created  by  tbe  mortgages  given  to 
Payne,  Hundngton  9e  Co.,  aitd  hence  that  he 


Sigrd 


tiy  means  of  the  executory  process.  If 
ground  is  untenable.  It  he  baa  tra  sudi  en- 
perlor  right,  tbe  main  sapport  of  his  case  ia 
taken  away.  And.  of  course,  we  must  take 
tbe  cau  aa  It  Is  maae  \ss  his  own  sbovrlng. 

Since,  aa  we  have  seen,  the   complainant 

ftiled  to  have  bis  act  of  sale,  by  which  he  re- 

[XIO]     "erved  tin  vendor's  prlvH^e  and  mortgage, 

recorded  until  AdtQ,  167S,  more  than  six  years 

after  Us  date,  and  the  mortgages  were  given  to 

use.  a 


question  Is  raised,  which  n 

M  in  Louisiana,  wbethar  an  unrecorded  mort- 
gage or  conveyance  has  priority  over  a  subse- 
quent one  taken  by  a  pnsoo  who  baa  full 
knowledge  of  the  first.  The  conflict  of  opin- 
ion probably  arose  from  variations  In  tha 
phraseology  of  different  laws  atandlng  coikcui^ 
rently  on  tbe  statute  book.  In  1808  tbe  flnt 
Code  was  adopted,  and  in  the  section  relaUnj^ 


Ignorant  of  the  extsteoce  of  mortgagee,  and  to 
prevent  fraud,  conveDtional  and  judlcialmort- 
gagea  abould  be  recorded,  or  ent^«d  In  a  pub- 
BcDOok  kept  for  that  purpose,  witbiadxdayi 
from  their  oate,  when  made  In  ITew  Orleans, 
and  cite  di?  more  for  every  two  leaguea  dis- 
tance therefrom;  and  that  If  such  recradlns 
was  made  within  that  time,  it  shonld  have  a- 
feet  against  third  persons  from  the  date  of  the 
mortgage;  hut  If  not,  tbe  mortgage  should 
"have  effect  against  thlid  persona,  bong  bona 
fidt,  only  tnnD  tbe  day  of  such  recording." 
0)de  of  1808.  p.  404,  art.  02.  This  law  un- 
doubtedly diap^iBed  with  Inscription  as  against 
third  persons  having  notice  of  tbe  moruage; 
for  they  could  not  be  said  to  take  in  goodtslth 
a  sahsequent  Incumbrance  antagonistic  to  the 
mortgage.  But  not  long  after  tne  adoption  of 
the  ^>de  (Hardt  U,  1810),  an  Act  was  passed 
declaring  that  no  mortgage,  and  no  notarial 
act  conoembig  immovable  property,  should 
have  any  effect  agaliut  third  persona  until  re- 
corded u  tbe  office  of  the  judge  of  the  pariah. 
8  Martin,  Dig.  188;  SHorean-Ualet,  S8B.  Tbls 
was  certain^  pernnpton  language,  and,  taken 
Uter^ly,  gave  no  room  lot  Indulgence  In  favor 
of  an  unncorded  mortgage  against  third  per- 
sons, whether  tbe7  l>ad  knowledge  of  It  or 
not 

Then  came  the  Code  of  1820,  which  repeated. 
In  substance,  the  provision  of  tbe  Code  of  1806, 
declaring,  in  articles  8S14  and  8S1S,  that  mort- 
gages are  only  allowed  to  prejudice  third  per- 
sona when  they  have  been  piudlclv  inscribed 
on  FBCorls  kept  for  that  purpose;  ont  that  by  [220] 
the  words  "  third  persons"  ore  to  be  onderstood 
oil  who  are  not  partiea  to  tbe  act  or  Jndnnent  i 

on  which  tbe  mortaage  Is  founded,  ma  uto 
have  deait  vith  Ow  aiSar  M&*r  <n  imoraiue  ^  \ 

Us  r^M  or  btf^an  Ut  nftUiiM.    Tbia  agahi  ^ 

opened  the  door  fw  Indulgence.  But  two 
years  later  (March  20, 1827}  an  Act  was  poaeed 
relating  to  convevaiices  In  New  Orleans,  de- 
claring that,  wheuer  executed  befrae  a  notary 
or  by  private  act,  th^-  should  have  no  effect 
agaiiist  third  persons  bnt  from  the  day  of  their 
betaig  registered.  3  Lialet,  808.  And  in  1800 
an  Act  was  passed  declaring  that  no  notarial 
ling  immovable  proper^  should 


,e  parish  where  the  property  wss  situated; 


cept  between  the  parties  tiiereto;  tuA  that  tiw 
recording  mtdit  be  made  at  any  time,  bat 
should  only  utect  third  persona  from  the  tlow 


ns-sso 


SoFBSKi  ComtT  or  thb  Ukitkd  Btatbs, 


Oct.  TaRii, 


Sut.  1870,  p.  01T.)  Id  tlie  ume  directloD,  on 
Um  revlrios  of  Ibe  Code  In  1870,  the  lut  daoM 
<a  anicle  881S  (now  SS48),  whlcb  made  the  Ig- 
norance of  third  persona  A  factor  In  the  re- 
quirement of  regletay,  wu  omllted,  and  the 
proTlsionB  of  the  Act  of  160S  were  Inserted  as 


Under  these  chaiic;lDg  and  InccDstant  con- 
dhlona  of  the  textual  law,  the  Supreme  Court 
of  LonlaUna  for  a  long  ttme,  though  with  oc- 
casional opposition  and  dissent,  maintained  the 
doctrine  that  actual  knowledge  of  a  prior 


registry,  so  far  as  the  person  baring  such 
knowledge  is  coDcpmcd.  The  cases  holding 
this  view  are  collected  In  Hennen's  Digest  (ed. 
1881),  tit.  BtgUtry  UL  (a),  (1),  D.  The  last 
cases  SrmI;  adhering  to  this  doctriae  were 
Buan  V.  Moore,  MLa.  Ann.  84S,  decided  in  1859; 
and  Bmith  v.  LambeUi,  15  La.  Ann.  G66,  de- 
cided In  1B60.  CAt:^/' •/u«fi'ee  Merrick  dissented 
In  the  fMTner  case,  holding  to  the  literal  Inlei^ 
pretation  of  the  Statute  of  1856  as  "  the  Inst 
expression  of  the  legislative  will  upon  the  sub- 

[■"1    SL  I"". "~-  '"-'•'-' 


t  followed  the  Xionblana  de- 
t  In  Patterum  v.  Ik  la  Bimde.  75  U.  B. 
18  Wall.  293  [19.-415],  decided  as  late  as  De- 
cember Term,  1866. 

Batinieao  the  tide  tamed,  and  the  Snpieme 
Coort  of  Louisiana  came  around  to  Oh^Jvt- 
Uee  Merrick's  view,  and  in  the  cases  of  Britton 
<£  Soonb  V.  Jannay,  21  La.  Ann.  204,  and 
Barans  v.  PiatUmier.  81  La.  Ann.  426  held  to 
the  strict  construction  of  the  law,  namely: 
that  on  unrecorded  mortgage  was  void  as 
Dgainst  third  parsons  even  though  they  knew 
of  such  mortgage.  The  same  rulmg  was  made 
in  Bochereau  t.  BupaiKur,  22  La.  Ann.  40S. 
In  all  of  these  cases  Ibe  prior  mortgages  were 
actually  recited  In  Ibe  subsequent  ones,  and 
yet  lost  their  rank  as  against  subsequent  mort- 
gages bj^  reason  of  not  being  relnscribed  in 
iiroper  time.  These  decisions  have  been  fol- 
owed  bj  a  long  series  of  others  to  the  same 
purport.  Bee  Lety  v.  MenU,  28  La.  Ann.  261; 
BuKemionof  Bimen,  do,  684;  Oaiamii  7.  Qai- 
ennit,  24  La.  Ann.  79;  Beehenau  t,  Ddaemix, 
26  La.  Ann.  684;  VOUmuo  r.  WaUcer.  28  La. 
Ann.  775;  Adamt  >.  JDaanit,  29  La.  Ann.  816; 
Waltm  V.  Bcmdurant,  80  La.  Ann.  11. 

We  may  therefore  regard  It  as  the  settled 
Jnrlsprudence  of  Louisiana  that,  at  least  from 
and  ^ce  the  passage  of  the  Lftw  of  1865,  an 
nnrecorded  mortgage  has  no  effect  as  to  third 
persona  not  parties  to  the  act  of  mortgage  or 
judgment,  even  though  they  had  full  knowl- 
edge of  It  The  registiy  seems  to  be  Intended 
not  merely  as  consbiictfre  notice,  but  as  essen- 
tial to  the  validly  of  the  mortgage  as  to  third 

It  U  inlerestlnr  to  know  that  this  result  co- 
incides with  the  cfoctrine  of  the  French  juriBls, 
deducerl  from  the  Code  Nspoteon,  article  2184 
of  which  declares,  that  "Between  creditors,  a 
mortgage,  whether  legal,  judicial  or  conven- 
tional, has  no  rank  except  from  Its  iDEcripdon 
by  the  creditor  on  therecordsof  the  custodian, 
in  the  form  and  manner  prescribed  by  law," 
•aiing  cntain  enumerated  exceptlonB,  not  re- 
lating to  the  matter  In  band.  Bee  Paul  Pont, 
PrirtlSgea  &  Hypotbfques,  arta.  727, 738. 


PrlTileges,  especially  the  vendor's  prlrflege, 
Bn4  other  privileges  affecting  Immovable  prop- 
erty, have  undergone  much  the  same  course  of  [SItJ 
legislative  resiriclion  as  that  Imposed  upon 
mortgages.  Originally  nearly  all  prlvfleges, 
being  created  by  the  law  Itself^  were  valid  and 
effective  without  any  public  registry.  But 
such  secret  liens  often  produced  unjust  effects, 
and  legislation  has  been  resorted  tofortbe  par- 
pose  of  avoiding  this  evil.  The  Civil  Code  of 
1836  declared  that  "The  vendor  of  an  immov- 
able or  slave  only  preserves  bis  privilege  on  the 
object  nben  be  has  caused  to  be  duly  recorded. 


privilege,  of  laborers,  mechanics  and  contract- 
ors was  subiccted  to  a  like  restriction;  and  as 
to  both  hinaa,  it  was  declared  that  they  most 
be  recorded  within  six  days  from  date,  an  ad- 
ditional day  being  allowed  for  every  two 
leagues  distance  from  the  place  where  Uie  act 
WBB  passed  to  that  nhcre  tbe  reaister's  office 
was  kept;  and  if  not  recorded  within  the  lime 
limited,  ttiey  should  have  no  effect  as  a  privi- 
lege, that  is,  should  confer  no  preference  over 
creditors  who  bad  acquired  a  mortgage  in  the 
mean  time  and  recorded  It;  but  woald  be  good 
against  third  persons  from  the  time  of  being 
recorded.  Civ.  Code,  arts.  8238-41.  This 
was  the  law  in  force  when  Voorhies  sold  the 

Elantation  to  Johnson,  and  when  Johnson  gave 
is  first  morteage  to  Payne,  Huntington  A  Co. 
In  August,  'l&BS,  a  new  Constitution  was 
adopted  in  Louisiana,  by  tbe  123d  article  of 
which  it  was  declared  tbat  tbe  Legislntora 
should  provide  for  the  protection  of  the  righla 
of  married  women  to  their  dotal  and  para- 
phernal properly  and  for  the  registration  of  tbe 
same;  but  that  no  mortgage  or  privilege  should 
thereafter  affect  third  parties  unless  recorded 
in  Uie  parish  where  the  property  to  be  affected 
was  situated;  and  thai  tacit  mortgages  and 
inivilegea  then  existioj  In  the  Slate"  should 
cease  to  have  effect  ajniinst  third  persons  after 
the  Isl  of  Januo^,  1870,  unless  duly  recorded; 
end  that  the  Legislature  should  provide  by  law 
for  tbe  rei(istration  of  all  mortgages  and  privi- 
leges. The  Legislature  was  not  slow  to  obey 
this  conslitudonal  injunction.  In  September. 
1866,  it  passed  a  law  amending  the  sections  of 
the  Code  recited  above,  and  changing  article 
8240  M  u  to  make  the  prlvfleges  referred  to. 
namely,  those  of  a  vendor  of  an  Immovable, 
and  of  laboren  and  mechoola,  valid  against  1223} 
third  persons,  only  from  the  time  of  recording; 
thus  taking  away  the  retroactive  effect  of  a 
registry  which  It  previously  had  when  made 
wlihin  the  prescribed  time.    In  March,  1868, 


a  further  law  was  passed  providing  for  tbe 
registry  of  the  privileges  of  married  women 
for  their  dotal  and  paraphernal  rights,  and  de- 


claring that  all  persons  entitled  to  a  mortgage 
or  privilege  on  the  propertv  of  another  shall 
cause  It  to  be  recorded  tit  Ine  mortgage  book 
of  the  parish;  which  recording.  It  was  de- 
clared, shall  have  the  effect  M  opemtiug  a 
mortgage  or  privilege  on  tbe  property,  bat  no 
other  effect  These  provisions  were  snbae- 
quently  incorporated  In  the  Beviaed  Code, 
adopted  hi  March,  1670,  and  article  8241  (now 
8274)  was  further  amended  by  declaring  that 
no  privilege  shall  confer  a  preference  over 
creditors  who  have  acquired  a  mortgage  unlesa 
128  n.  8. 


1888 


Ex  Pastb  Tsrbt. 


recorded  on  the  day  the  ooDtract  was  entered 
into. 

All  Ibese  Bmeadments  of  tbe  law  hare  been 
lnteri>reted  and  adminlBlered  by  Lhe  courts  ol 
Louisiana  in  such  a  manner  aa  to  give  them 
their  full  liUral  effect.  See  Loinba/i  v.  Cotkl, 
SO  La.  Ann.  TO;  Manaillon  v.  Atchinard,  24 
La.  Aon.  610:  Qay^.  BofarH,  S7  La.  Ann. 
EDO;  Id.  248;  Morruon  v.  OitiMiu  Bank,  Id. 
401;  Bucetition  ef  Man,  29  La.  Ann.  412;  Lo- 
mn  V.  Herbert,  80  La.  Ano.  727;  ^oeomb  v. 
BagiUio.  30  La.  Ann.  833;  Qau  t.  Daigre,  Id. 
1007;  Oaiiaitgkcr  t,  Bebrat  Congrtgation,  SO 
La.  Ann.  826;  Oinaiumtch  ».  Seireu  Oongrtga- 
Uon,  36  Ia.  Ash.  272. 

Au  eiami  nation  of  tbeae  cases  ahowa  that 


the  vendee  u  well  aa  mortgages  given  by 
vendor.    Accotdiog  to  the  deddons,  the 


the 

_    _...    ___ _„  __  __  act 

at  aale  pasM*  the  property  to  the  purchaser 
whether  recorded  or  not,  bo  that  be  can  make 
Talld  moTtgBges  od  It,  as  well  as  sublet  it  to 
Jodgments  agaluat  him;  but  unless  recorded  in 
the  office  of  the  roister  of  moitgagea,  it  does 
isa4 1  ""^  preserve  the  vendor's  privilege.  It  waa  at 
*■  ■  one  time  held  otherwise,  namely:  that,  if  tbe 
vendor's  privilege  was  recorded  idmultaiieoualy 
with  the  act  of  sale  (whidi  it  always  is  when  it 
la  contained  in  the  act  of  aale).  the  privilege  was 
■eesonably  recorded  to  preserve  It  in  full  force. 
Beeh&reav  v.  Cotomi,  27 La.  Ann.  887;  Jumen- 
tOit  V.  Skarp.  Id.  461.  But  these  decisions 
were  overruled  In  suliaequent  casea.  Oal- 
taiigher  v.  Bebrevi  Oongregation,  85  La.  "Ann. 
639;  OivajioiritiA  v.  Babrea  Cangregatitm,  86 
La.  Ann.  272. 

Tbe  doctrine  of  the  French  Jnrieta,  deduced 
from  the  Code  Napoleon,  corresponded  sub- 
stantially with  tbe  decisions  in  BoeJiar^a  v. 
Celotni  and  JumonviUe  v.  Blusrp.  The  text  of 
tbe  Code  was  nearly  tbe  same  as  that  of  the 
Louisiana  SUtntes.  Art  2108  declarea  that 
"  Between  creditora,  privllegea  have  do  effect 
on  immovables,  except  when  tbey  are  made 
public  br  inBcripUon  on  the  records  of  the  cus- 
todian of  mort^iges,  in  the  manner  preBcribed 
by  law,  and  to  be  computed  from  the  date  of 
■uch  inscription,"  subject  to  the  eiceptiona 
enumerated,  which  do  not  affect  tbe  preaent 
gueatiOD.  See  Paul  Pont,  Priv.  &  Hypoth- 
eques,  arta.  2S3,  2GS,  etc  Bu^  of  courae,  hi 
the  law  of  real  estate  (immovablee)  we  are  to 
follow  the  final  deci^ons  of  the  atate  courts. 
ThaUAer  i.  AhmM  1»  U.  8.  6  Wheat.  119 
[0: 221]j  Beauregard  v.  Nna  Orhaat,  59  O.  B, 
18  How  497  [10: 469];  Suj/dam  v.  WiUiamtan, 
eS  U.  8.  24  How.  427 [18:  I^SU  Faif^\. 
(iaOatin  Co.  100  U.  8.  iim-.  540;  Bendurant 
-.   Walton.  108  U.  8.  2tSl  p6:447]:  Enfteld  v. 


recisaTaB 
It  U  clear  I 


ley  had  a  perfect  right  to 


without  making  YooThlea  a  party  i 
mortgages  contained  Oxepaet  den^m  alUnando. 
But  bere  again  the  defects  of  the  record  pre- 
vent usfromknowingthe  truth;  defects  which 
the  appellee,  Payne,  could  have  had  remedied 
had  be  given  any  attention  to  this  appeal,  and 
required  the  acta  of  sale,  and  the  proceedings  [SU] 
referred  to  in  tbe  bill  of  complaint,  to  be  re- 
turned to  this  court.  As  it  is,  we  do  not  know 
that  Payne,  HuntingtoD  &  Co,  did  record  their 
mortgages,  nor  whether  they  contained  the 
pact  dt  non  atUnando.  As  the  case  ataoda  be- 
fore ua  it  doea  not  appear  that  they  were  ever 
recorded,  or  that  tbey  contained  tbe  pact  If 
neither  of  these  thia{;a  took  place,  then  the 
complainant  is  entitled  to  at  leaat  a  porUon  of 
the  relief  which  be  seeks.    He  is  entitled  to 


case,  beiof  a  priM  mortgagee  from  the  time  of 
recording  the  act  ot  sale,  he  is  not  bound  by 
the  pro^edinga  on  the  executory  procesa  to 
whidi  he  was  not  a  party.  Bupatteur  v.  B» 
cAmau,  88  U.  S.  31  Wall.  180  [33;  SSSi;  Jack- 
tan  T.  Ludeling.  Id.  610  [4U21.  He  is  hardly 
In  a  position  to  ask  for  a  resris^on  of  bis  sale  to 
Johnson,  whether  his  privilege  and  mortgage 
have  been  prescribed  or  not,  for  it  baa  been 
held  by  the  Supreme  Court  of  Louisiana  that  the 
parties  to  the  sale  and  tbe  recission  must  be  the 
same.  Atigiuia  Ini.  Co.  v.  Packteood,  S  La.  Ann. 
TS.  Tbe  suit  is  now  properly  against  Payne, 
as  well  as  the  executor  of  Johnson,  and  Payne 
is  not  one  of  the  parties  to  the  act  of  Bal& 
However,  on  this  point  we  give  no  opinion. 

The  dterM  <tf  the  Oireuit  Court  mu*(  1m  n- 
termed  and  the  cause  remanded,  with  instruo- 
tlona  to  overrule  tbe  demurrer,  and  to  elve  the 
defendanla  leave  to  answer  the  bUl,  with  such 
further  proceedings  as  law  and  equity  maiy  re- 
quire. 

Bt  partem 
In  the  Matter  of  DAVID  8.  TBRRT, 
PeUliorter. 

Oae  A  0.  Beportet^eo.  OO-eu.) 

Habeas  oorpm-^Uion—otmterapt—jvritdio- 
titnv~brtaeh  (f^  peae»—jfrceiedin{/t  to  pui^ 
ith  far  eonttnvpt — ratitu — triiU, 


eorvM  for  the  purpose  ol  Inqulrlna' into  ttaeoauac 
of  the  leatiBlnt  M  ttie  libaAr  of  prlsonen  In  dall 
under  or  bj  oolor  of  tbe  autfaorltr  ot  the  UnliM 


S.  If  It  appears  from  the  petition  II 


jtanUUoil  thereto,  the  writ  need  n 


8.  The  power  to 

^.  Writ!  ot  kabeoi  eonnit  mar  be  used  to  olitaln 
the  dlsohaiRe  ot  one  ImprlsoDea  under  the  order  ot 
a  oourtot  Sbt  United  States  wbloh  doea  not  poeaeaa 
Jutlsdiotlonottbepenoa  or  ot  the  subject  matter. 

i.  A  breaOb  ot  t&e  peaoe  In  open  oourt  la  a  direct 
dUurfaanoe  and  a  palpable  oontempt  of  tbeautb<a<- 
ttjoftheoonrt. 

iL  It  is  competent  tor  tbe  olroult  oourt,  Immedt- 
atelr  upon  the  commfsalon.  In  Ita  preMnoe,  ot  suoh 
a  oonteinpt,  to  prooeed  upon  Its  own  knowledse  of 
the  faots,  and  punish  the  offender,  without  fur- 
ther ja«of,  and  wittaoat  Issue  or  '-'-" • 

1.  Whether 


facta  luatlBed  auoh  i 
t  to  determiDe^   Ita 


Btmaitm  Ooubt  of  x 


B  TTsmD  Statu. 


Oct.  T*Bi^ 


Eebtd . . 

of  UM  OOnit,  Ulll  had  TlOlMtlT 

eonUon  of  Ualftwfiil  order,  did  u 

dtetlM)  Whleh  It  pOMMM  to  WOBT  o 

daj  bta  I— —-«-*-  tanpcUnment,  wtl 
proof  tbao  tlwE  niMiIlM  br  ttaactual 
mod  Ttow  of  tbe  faoa,  uid  without  ezu 
UlaXiawajtona. 

[So.  ft] 
Buimiuti0et.ia.m8.  Xketdti  Bet.  IM,  1888. 

APPLICATION  to  thla  oomt  for  a  writ  of 
Aotau  dprunu  to  lellere  petltloiuT  from  im- 
prlMDmeDt  under  uk  order  from  the  Circuit 
Court  of  tlie  United  Statee  for  the  Northern 
XHMiict  of  Gftlifomla,  for  contempt  of  that 
conn.    Denied. 

Reported  below,  36  Fed.  Rep.  41B. 

The  facta  are  stated  In  the  oplnloiL 

Mtmn.  Samaal  Sh«ll>b»rgT  and  J. 
v.  WUmb.  for  petmoner: 

Aa  the  Juriadicaon  of  tlie  drcnit  court  to  lim- 
ited, a  cuetonHboutlta  jurisdiction  unleaa  the 
conbarr  afflnnadvelT  aweais. 

<?niM  T.  Ar^  Otnt.  Iiu.  Co.  100  U.  B.  S88 
m-.  98S);  ntOMTT.  Bank  of  N.A.i  U.  8.  4 
DaJL  8  (1:  718);  Bt  parU  Smith,  H  U.  S. 
450  (84: 195);  Ai^rtaon  y.  Oeau.  67  U.  8.  046 
(24: 1067);  Ben  v.  iV«(on,  111  U.  S.  2K  "" 
4m 

The  record  f afls  to  dlscloae  Jnriadlctlon,  aince 
It  falls  lo  show  that  notice  was  served  upon 
the  contemnor,  and  further  faito  to  show  that 
be  was  present  In  court  when  he  was  con- 
demned. 

A:  parU  Seamey,  M  TJ.  8.  7  Wheat.  41  (5; 
892);  Hat/a  t.  Fiielur,  103  U.  a  122  (26:  oin; 
Be  Chiiti,  es  O.  S.  22  Wall.  166  (22;  82S); 
Stimpion  T.  Putnam,  41  Vt,  248;  Wortlm  v. 
SeaTit,  181  U.  8.  14  (80:  SB3);  Jfo  parte  FiA, 
113  U.  8.  718  (28: 1119J. 

Before  conncUon  Is  a  criminal  prosecution 
tor  contempt,  there  must  be  opportanlty  to  be 

Relator  had  Kone  awajr  ftom  the  court  and 
bad  no  knonleoge  or  suspldon  that  he  was  be- 
ing proiecuted  foe  contempt  until  after  he  was 
condemned  in  his  absence. 

Notice  of  some  kind  is  vital. 

Bagtft  Ows  11  Coke,  BO  a;  fin  t.  Oun- 
oridge  Vniwnity,  1  8tr.  667;  Cbopw  v.  Board 
of  Worla,  14  C.  B.  N.  8.  1B4;  Meade  v.  Deputy 
Marthai.l  Brock.  824;  Ooeteieut  v.  MattAete- 
•m,  61  N.  T.  420;  Windtor  v.  MeVtigh,  08  U. 
B.  277  (28:  914);  MeVeigh  y.  U.  8.18  U.  8. 
11  WaU.  367  ^:  81);  St.  Olair  v.  Om,  100 
U.  8.  8M  (27: 230;  Pana  *.  Bimler,  107  0.  8. 
646  ^;  480);  Beg.  v.  Jyw.  1  Balk.  181.  6  Mod. 


AM.111.  1407:itM;v.  B^i^?*on,  1  Str.  4G;  ifatir. 
Amngton,U.VK;Bex-<i.  HarV)ood,2&it.Vm; 
8  Burr.  1716, 1768;  Bea  t.  OonOMe,  7  Dow.  ft 
By.  K.  B.  668;  A  a  8  Dow.  &  R;.  H.  0. 488. 

An  allu^  coDt«m0  in  the  face  of  tbe  court, 
and  not  then  and  there  instantly  pmiished  bv 
the  court,  and  wlilcb  remained  unnoticed  until 
after  the  offender  had  left  the  court,  can  only 
be  prosecoted  upon  and  after  notice  and  due 
accwatloo  and  opportunity  to  defend. 

BtPiOari,  LlT 2  P.  0.  Cas.  106;  St^.  v. 
ArMtAap  ^  OuUtrtwy.  1  EU.  ft  EU.  654; 


OapA  v.  CUU,  %  Oromp.  ft  J.  096;  King  t. 
Oimini&s  TTnivenOy,  8  Hod.  164;  Oat  ^ 
FooU,jSPa/i.  Rep.  678;  Bee  v.  Barrit,  Comb. 
447;  Aopfsv.  WineMi,  7  Cow.  626;  Aople  t. 
Clark,  1  Park.  C.  R.  861;  8tat«  v.  m^iee, » 
Ala.  103;  Booker  v.  Oom.  18  Oratt  768;  PiopU 
V.  Kohler,  6  Ca).  73;  Lofft,  400;  Ld.  Ravm. 
367;  1  Salk.  400;  Skinn.  684. 

Tbe  reocBd  must  ibow  affirmatlTel;  tliat  tbe 
defmdant  waa  then  present. 

BamiUon  v.  (km.  16  Pa.  129;  Dtmn  t.  Om. 
6  Pa.  3M;8tatev.  jratOffM,  90 Mo.  66;  Anna 
v.  Stat«.  8  Smedea  ft  H.  723;  StOijTd  v.  Aw- 
pb.  1  Park,  a  R.  474;  BeOgv.  State.  S  Smedea 
ft  H.  018;  mtia  T.  jSbrtr,  «t  Ala.  688;  Oraftam 
*.  Sfat«,  40  Ala.  660;  Btodeltam  v.  AmeA,  1 
Blng.  306;  Ba  parte  Whitehureh.  1  Atk.  07; 
BMingtaorth  v.  .Z)tfaM,  S.  B.  Wallace,  77, 

Disavowal,  on  oath,  of  anv  intended  dlara- 


Mr.  Jiis<i4MH»rl»n delivered theoplnlon  of 
becourt: 

This  la  an  ori^nal  application  lo  this  court 
for  a  writ  of  AoAau  eorpv*.  The  petitioner, 
David  8,  Terry,  alleges  that  he  is  unlawfully 
imprisoned,  under  an  order  of  tbe  Circuit  Court 
of  the  United  States  for  the  Northera  District 
of  California,  in  the  Jail  of  Alameda  County  in 
that  Btale. 

That  order  to  made  a  part  of  bb  ^tplicatioD, 
and  la  as  follows: 

1q  the  Circuit  Conrt  of  the  United  Slates 
of  America  for  tbe  Northern  Dtotrict  of  Call- 

"  In  the  Matter  of  Contempt  of  David  8. 
Terry.    In  open  court. 

"  Whereat,  on  this  third  day  of  September, 
1888,  In  open  caatt,  and  in  the  presence  of  tlie 
Judges  thereof,  to  wit,  Hon.  Stephen  J.  Field, 
Oireuit  Juetiee,  presiding;  Hon.  Lorenzo  Saw-    rgjg] 
yer,  OireuU  Judge,  and  Hon.  George  M.  Sabin, 


business,  hearing  and  determiuingcauseapend' 
ing  before  It,  one  Sarah  Althea  Terrv  was 
giOlty  of  mtobebavior  in  the  presence  ana  hear- 
mg  at  said  court; 
^' And  mhereae,  said  contt   thereupon  duly 


the  said  Suah  Althea  Tany  from  the 

'  'And  vheretu,  the  said  United  States  Marshal 
then  and  there  attempted  to  enforce  said  order, 
and  then  and  there  was  resuted  by  one  David 


he  presence 

ed  the  said  United  States  Marshal,  and  then  and 
there  beat  him,  the  said  marshal,  and  then  and 
there  wiongfullv  and  unlawfully  assaiilled  sajd 
marshal  wlib  a  deadly  weapon,  with  intent  to 
obetnict  the  administration  of  justice,  and  to 
resist  such  United  States  Marshal  and  the  ex- 
ecution of  the  said  order; 

"And  tehena*.  tbe  said  David  8.  Tern  waa 

guilty  of  a  contempt  of  thto  court,  bymlabehav- 

—  In  Its  presence,  and  by  a  fordbfe  resiatance 

US  U.S. 


Xx  PAsn  TasMt. 


tai  11m  pnMDce  01 
thoraoi.  In  the  m 


(  Bsld  DftTld  8.  TeOT,  hj 


n  of  Mid  acti,  wm,  and  !>,  guB^  of  oon- 
liDritT  (a  thit  cowt,  oommttted 
D  lU  ineMDce  on  thu  tliiid  day  of  Beptember, 


•'And  it  it  >^HtA«r crdnv^  That  tba  nld 
Dftvld  8.  TeR7  tie  pouiihed  tax  Mid  contempt 
br  Imprltooment  for  tbe  tenn  ol  aiz  montJte: 

"Jnd  M  U furtliarordtnd.  That  tbU  Judg- 
ment be  executed  br  fanpitaonmrait  of  (he  eMd 
David  S.  Teny  tn  tne  comitj  JaO  of  the  Coud- 
tj  of  Alameda,  in  the  8ta(«of  CalUonila,  until 
uw  tmther  order  of  thia  court,  hut  not  to  ex- 
ceed Mid  term  of  rii  montha; 

"  And  it  U  further  ordend.  That  a  certlfled 
copy  of  thla  order,  under  the  leal  of  the  court, 
be  procM*  tnd  wan«nt  for  axecudng  thii  or- 


tnx    

toln  Mid  Older,  and  without  giving  yonr  peti- 
tioner any  oppcnrtualtf  TrhateTsr  of  Ming  iMvd 
In  defeoM  ot  the  chafes  therein  made  againit 

.  The  petition  proceeda; 

"And  your  petitioner  further  ehoweththat 
on  the  12th  day  of  September,  1888,  he  ad- 
drcMed  to  the  u1d  drcuil  court  a  petition,  duly 
Terified  by  bU  oath,  in  the  wonu  and  figar«fl 
following,  to  wit: 

In  the  <%rcnlt  Court  of  tbe  United  SUtea, 

Ninth  Circuit,  Northern  Dlatrlct  of 

California. 

In  the  Uatter  of  Contempt  of  David  8. 

Teny. 

To  the  Honorable  Clicult  Court  aforeMid: 

"Die  petition  of  David  8.  Terry  r^pectfully 
vepresenti: 

'That  in  all  the  matter*  and  trauMctlona  oc- 
curring in  the  Mid  court  oo  the  third  day  of 
September,  ln*t.,  upon  which  the  order  In  thia 
matter  waa  baaed,  your  petitiooer  did  not  In- 
tend to  Mv  or  do  anything  dlareapectful  to  said 
court  or  the  ^dges  tbei«of,  or  to  any  ooe  of 
them;  that  when  petitioner'a  wife,  tbe  aaid 
Sarah  AHhM  Terry,  first  arose  from  ber  seat, 
and  before  ahe  uttmd  a  word,  your  petitioner 
used  every  effort  in  his  power  to  cause  her  to 
reiume  her  seat  and  remain  quiet;  and  he  did 
nothing  to  encourage  her  in  her  acta  of  indis- 
cretion; when  this  court  made  the  order  that 
petltioiier's  wife  be  removed  from  the  court 
room,  your  petiUoner  arose  from  hia  seat  with 
the  purpose  and  Inlentioo  of  himself  remoTing 
ber  from  the  court  room,  quietlv  and  peace- 
ably, and  had  no  Intention  or  design  of  ob- 
structing or  preventing  Ihe  ezeculioo  of  tbe  said 
order  ofthe  court;  t^  he  never  struck  or  of- 
fered to  strike  the  United  Staiea  Marshal  until 
tbe  said  manbal  had  asHulted  hlmaelf.and  bad 


a  violently,  and,  oa  he  believed, 
uflT,  asMultedl^pelitiooer'B  wife. 
'Tonr  pentiooet  most  solemnly  avers  that  he 


tiilB  connectkm  he  rapectf oily  lepv^ 
aenis  that  after  he  had  left  said  court  room  h« 
bettrd  loud  lalUsg  Id  one  ol  the  rooms  of  tbe 


the  United  States  Haishal;  the  door  of  this  room 
waa  blocked  with  ancb  a  ODwd  of  men  that  the 
door  could  not  be  cloaed;  that  yoor  petitions 
than  fw  the  flrst  tfana  drew  trom  Inside  hii  vest 
a  amaU  itaeatb  knife,  at  the  Mme  time  Mylng 
to  those  standhig  in  Us  wi^  in  Mid  doOT,  thM 
be  did  not  want  to  hurt  aoy  one;  that  all  ha 
wanted  was  to  get  in  tbe  iDom  where  his  wife 
was;  the  crowd  then  parted,  andyoui  petition- 
er entered  the  doorway ,  and  there  mw  a  United 
States  Deputy  Hatitaai  with  a  revolver  lo  Us 
hand  pointed  to  tlie  celling  of  the  room:  soma 
one  then  said,  "Let  him  In,  it  be  vHI  give  np 
bii  ktdfe,"  and  yonr  petitiooer  immediately  re- 
leased hold  of  Ihe  knife  to  some  one  etanding 
bj. 

'In  none  of  these  tnusactlona  did  your  peti- 
tioner have  the  allgblest  Mm  of  showing  any 
diaieapect  to  this  honorable  court  or  any  of  the 
Judeea  thereof. 

'That  he  loet  his  temper,  he  respectfully  sub- 
mlta,  waa  a  natural  consequence  of  himself  be- 
ing awaulted  when  he  was  maklne  an  honest 
effort  to  pMcefolly  and  quIeUy  enforce  tbe  or- 
der of  tbe  court  so  as  to  avoid  a  scandalous 
scene,  and  of  seeing  bla  wife  so  unnecessarily 
assaulted  in  bla  presence. 

'Wherefore,  yoiir  petitioner  respectfully  re- 
Quesla  that  tbU  honorable  court  may,  la  tbo 
Ugbt  of  the  facts  herein  atated,  revoke  the  or- 
der made  hereiii  committing  him  to  prison  tot 
dx  montha. 


refused  to  grant  to  your  petitioner  the  relief 
nrayed  for  or  any  other  relief," 
He  also  insists,  in  bis  petition,  that  the  "cir- 


cuit court  bad  do  Jurisdiction  of  bla  person  ai 
the  time  It  made  the  order  hereinbefore  set 
fortb,  and  poeseased  no  lawful  power  to  make 
said  order,  and  that  be  waa  entitled  to  be  re- 
lieved from  bla  said  Imprisonment  upon  the  fll- 
ing  of  the  petition  aforeattid,  and  that  said 
otSer  of  said  court  Is  otherwise  Illegal  and  un- 
warranted by  the  law  of  the  land  ' 

That  he  may  be  relieved  of  said  detention 
and  Imprlsoament,  he  prays  that  he  may  be 
forthwith  brought  before  this  court,  upon  writ 
of  /labeat  eorptii,  to  do,  submit  to,  and  receive 
what  tbe  law  may  require. 

The  above  presenu  the  entire  case  made  by 
the  application  before  ui. 

There  can  be  no  dlapnle  either  h  to  the 
power  or  duty  of  this  court  in  cases  ot  thla  chat^ 
acter.  Its  power  to  issue  a  writ  of  luAeai  eor- 
pu»  for  Ihe  purpose  of  Inquiriog  into  the  cauM 
ot  the  reetraiut  of  the  liber^  of  the  person  In 
whose  behalf  the  writ  Is  asked,  la  ezpieaaly 
conferred  by  statute,  and  extends  to  tbe  oases, 
among  otben,  of  prlaoneia  In  Jail  nndn  or  by 
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color  of  tliB  anthoritj  of  tba  United  St&tm,  sod 
of  penoDS  wbo  ace  in  custody  in  vlolnlion  of 
the  Coiut:tutioii  or  laws  of  the  United  Stales. 
R.  8.  6§  751,  769,  768.  Its  geDenil  du^  in 
each  cases  Is  aUo  prescribed  by  statute.  Lpon 
complaint  in  wrinng,  dgsed  bv,  aod  verified 
hj  the  oalh  of,  the  penon  for  whose  relief  it  Ih 
intended,  Betting  forth  the  facts  concemlngthe 
detenlton  of  the  pai^  restrained,  In  if  hose  cus- 
tody bo  is  detained,  and  by  virtue  of  what 
claim  or  anthori^,  If  known.  It  Is  the  duty  of 
the  court  to  "foruwith  award  a  writ  of  hiAeas 
eorptu,  unlets  It  appears  from  the  petition  itself 
that  the  party  is  not  entitled  thereto."  R.  B. 
f,%  761-6.  Tbe  writ  need  not,  therefore,  be 
awarded  if  it  Appear  upon  ;::c  ^nwing  made 
by  tiie  petitioner,  that  if  brought  into  court, 
and  the  cause  of  his  commitment  inquired  into, 
he  would  be  remnnded  to  priici.  Bx  partt 
Eeameg.  20  U.  B.  7  Wheat  IB. «  K^:  891,  8981 
Ex  parte  Watkitu,  28  U.  B.  8  Pel.  193,  SOI  [7: 
SSO,  6621;  Be-porU  Mittisan,  71  U.  8.  4  Wall. 
».U  [18:381]. 

It  is  proper  In  thb  cunneotlon  tn  say  that 
Biuce  the  passage  of  the  Act  of  March  8.  1886, 
chap.  86S,  2S  SiaL  atL.487,  amending  %  764  of 
the  Kevised  Statutes  so  as  to  give  this  court  ju- 
risdlctioD.  upon  appeal.io  review  tbe  final  decis- 
Ions  of  the  Circuit  Courts  of  the  United  Slates 
in  cases  of  habeat  eorput,  when  the  petitioner 
alleges  thai  he  Is  reslraincd  of  bis  liberty  in  vi- 
olaUon  of  the  Constitution  or  laws  of  the 
United  States,  the  right  to  the  wilt,  upon  orig- 
inal ^ipUcation  to  this  court,  Is  not,  in  every 
case,  an  absolute  one.  In  Wale*  y.  WMtrw}/. 
114  U.  8.  6»4  [29: 277].  it  appears  that  a  direct 
application  to  tbi*  court  for  the  writ,  after  ade- 
dsion  adverse  to  the  petitioner  In  tbe  Supreme 
Court  of  tbe  District  of  Columbia,  was  aban- 
doned on  the  suggestion  that  be  could  bring 
that  dedslon  to  this  court  for  review  under  the 
Act  of  1866:  and  It  was  brouebt  here  under  that 
statute.  In  Sxparle  EosM.  117  U.  8.  241, 
SOO  [29: 868.  871],  upon  appeal  from  a  dedslon 
of  a  Circuit  Court  of  the  United  States  refuBing 
to  award  the  writ  to  one  alleolng  that  he  was 
restrained  of  his  liberty  In  violation  of  the  Con- 
■tltutioa  of  the  United  States  I^  an  order  ot  a 
•tate  court.  Id  which  he  stood  indicted  for  an 
alleged  offense  against  tlie  laws  of  such  State, 
h  was  held  Uiat  while  the  circuit  court  hsd 
power  to  grant  the  writ  and  discharge  the  ac- 
cused in  advance  of  his  trial  under  tne  indict- 
ment. It  was  not  bound  to  exercise  that  power 
immediatelv  apon  application  being  made  for 
tbe  writ.  But  could  await  the  result  of  the 
trial,  and.  In  Its  discretion,  as  the  special  cli^ 
cumstsncea  of  the  case  might  require,  put  tbe 
petitioner  to  his  writ  of  error  from  the  highest 
court  of  the  Stale.  In  Aiuyer'*  Cate,  134  U. 
8.  300  [31 :  403],  this  court  entertained  tea  orig- 
inal application  for  a  writ  of  Aoiaai  aorptu 
without  requiring  the  petitioner  to  apply.  In  the 
tot  Instance,  lo  the  proper  circuit  court;  hut, 
In  that  case,  as  in  this,  the  application  pro- 
ceeded upon  the  ground  that  the  dreuit  court 
Itself  had  made  the  order  by  which  he  was  al- 
leged to  have  been  deprivM  of  bis  litierty  In 
violation  of  the  Constitution  of  the  United 
Btates. 

Nm-  can  there  be  any  dispute  as  to  tbe  power 
tfaCircnIl  Court  of  the  United  Stales  to  punish 
eoBitampti  vt  lu  anlhori^.    In  UiUMl  Blatm 


the  very  nature  of  their  institution,  i 
power  10  fine  for  contempt,  Imprison  for  con- 
lumacT,  enforce  tbe  observance  of  order,  etc. 
In  ATidenon  v.  I>UHn.  19  U.  S.  6  Wheat.  204, 
237  [B:342.  247],  it  was  said  that  "  Courts  of 
justice  are  umversally  acknowledged  to  be 
vested,  by  their  very  creation,  with  power  lo 
Impose  silence,  respeet  and  decorum  in  their 

SrescncB,  and  submission  to  their  lawful  man- 
ates."  So,  in  £i  parH  Bobinaon,  86  U.  8,  19 
Wall,  606.  610  [22:206,  207]:  "The  power  to 
punish  for  contempts  Is  inherent  In  all  courts; 
Its  existence  Is  essential  to  the  preservation  of 
order  in  Judicial  proceedings,  and  lo  tbe  en- 
forcement of  the  judgments,  orders,  and  wril» 
of  the  courts,  and  consequently  to  the  due  ad- 
ministration of  luslice.  Themomentthccourla 
of  the  United  Slates  were  called  into  exlstenoe 
and  invested  with  Jurisdiction  overany  subject. 
they  became  possessed  of  this  power."  Ex 
parte  BoUman,  8  U.  S.  4  Cronch,  70.  94  [2:664, 
661];  Story,  Const.  §  1774;  Bac.  Abr.  CaurtM, 
E.  And  such  is  the  recognized  doctrine  in 
reference  to  tbe  powers  of  tbe  courts  of  tbe 
several  States.  "  The  summary  power  to  com- 
mit and  punish  for  contempts  tending  to  ob- 
struct or  degrade  Ibeadminlstrationof  jusdce," 
tbe  Supreme  Judicial  Court  of  Moseacbusetl* 
well  Bald,  in  Cartu>nff!W»  Oast,  114  Mass,  S30 
288,  "Is  Inherent  in  courts  of  chancery  uid 
other  superior  courts,  as  essential  to  the  execu- 
tion of  their  powers  and  lo  tbe  maintenance  of 
their  authority,  and  Is  part  of  the  law  of  t)ie 
land,  within  tbe  meaning  of  Magna  Charts  and 
of  the  lath  article  of  our  DeclaraUon  of  Rights  " 
The  Declaration  of  Rights  here  referred  to  was 
that  which  formed  pvt  of  the  Constitution  of 
Hassachusetts.  and  contained  the  prohlbilion. 
Inserted  in  most  of  the  American  Constitutions, 
against  deprivInB  anv  person  of  life,  liberty 
or  estate,  except  oy  the  judgment  of  his  peera, 
or  the  law  of  the  land.  So  m  Coopa'i  Cate,  33 
Vt.  263,  267:  "  The  power  to  punish  for  con- 
tempt ia  inherent  in  tiie  nature  and  constitution 
of  a  court.  It  isa  power  not  derived  from  anr 
statute,  but  arising  from  ueoeedty;  hnptlea, 
because  It  Is  necessary  to  (he  exercise  of  all 
other  powers."  Withoat  each  power,  it  was 
observed  In  Batton  v.  State,  89  Ala.  662,  the 
administration  of  the  law  would  be  in  continnal 
danger  of  tielng  thwarted  by  tbe  lawless.  To 
tbe  same  effect  are  Watmn  v.  Tnitiomt,  36 
Miss. 844;  Johruitony.  Cma.  1  Bibb,  698;  Oark 
V,  /tepia,  Breese,  266;  Com.  v.  Dandfidgt,  8 
Vo.  Cas.  408;  Sk  parte  HamiOm,  61  Ala.  68; 
Bedman  v.  SUiU,  28  Ind.  213;  PeojOtT.  Turner, 
1  Cal.  153;  Sbite  v.  MorriU.  16  Ark.  888;  and 
numerous  coses  cited  in  note  lo  Ctartv.  itoab 
(Breese,  266)  in  12  Am,  Dec.  178.  Bee  alao 
Queen  v.  i>fhy,  L.  R.  8  Q.  B.  184.  But  this 
power,  BO  far  as  Ihe  Circuit  Courts  of  the 
United  States  are  concerned,  is  not  simply  in- 
cidental lo  their  general  power  to  exerdae  fa- 
didal  functions;  It  is  expressly  recognlEed,  and 
the  cases  in  which  It  may  be  exen^ed  are  de- 
fined, by  Acts  of  Congress.  The^havepow^, 
by  statute,  "to  punish,  by  line  or  imprisoo- 
ment,  at  tbe  discretion  of  tne  court,  oontempts 
of  thdr  authority;  iVoe^iM,  That  audi  powff 
to  punish  contempts  shall  not  be  oonstmed  to 
eztend  to  any  cases  exo^  the  mltbehavtor  at 
U8U.& 
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■nj  penoD  In  Oitit  prtaence,  or  bo  Dear  tberetu 
u  to  obsiruct  (he  aomlnistrBtioD  of  justice,  tbe ' 
misbehavior  of  anj  of  UieofflceiBOf  said  courts 
Id  their  ofBdat  tr&Dsacdoiia,  and  the  disobe- 
dience or  redstonce  by  any  auch  ofBcer,  or  by 


r  par^.  juror,  nitnesa,  Ot  other  person,  t 

y  lawful  writ,  process,  order,     "      '  " 

or  commaad  of  tbe  said  courts." 


ftny  lawful  writ,  process,  order,  rule,  decree, 
or  commaad  of  tbe  said  courts.''  R.  S.  g  726; 
1  StoL  88;  4  U.  487. 

With  tlieae  obserraUoiu  as  lo  Uie  power  and 
daty  of  the  courts  of  the  United  StatM.  when 
Applied  to  for  wijla  of  haUat  earpu*.  we  pro- 
ceed to  the  conilderatioii  of  (he  general  ques- 
tion as  to  whetlicr  tbe  petition  In  this  case 
diowi  that  tbe  prisoner  is  or  is  not  eoUtleil  to 
the  writ.  Tbe  coDleolloB  ot  hts  counsel  Is  that 
ttie  circuit  court  failed  to  take  sucli  Bieps  as 
were  neceeaair  to  give  Jurisdiction  of  the  per- 
•on  of  the  piboner  at  ihe  time  the  order  was 
made  commilttng  him  to  Jail  for  contempt:  and 
tbetefore,  that  the  ordei  was  Illegal,  and  tbe 
writ  should  be  awarded.  If  Ihia  poeitioD  is 
MHind,  tha  condnidtHi  stated  would  necessarily 
follow;  for  while  the  writ  mav  not  be  uaed  to 
correct  men  erroia  or  Inegtuailtlea,  however 
flagrant,  committed  within  tbe  sphere  of  the 
auUiority  of  tbe  court,  it  la  an  appropriate  writ 
to  obtain  the  discharge  of  one  linprisoued  un- 
der the  order  of  n  court  of  the  United  SlstCH 
which  docs  not  jtosstas  jurisdiction  of  tbe  per- 
son or  of  the  subject  matiur.    St  parfe  Lange, 


mSM\;  Be  Ayen,\2&T3.%.  448,485  [31:216, 
223]i  Af&tnw,  lS4tr.  8.  £00,  S21[81:402, 409]; 
Haney  ».  TiiUr,  W  U.  8.  3  Wall.  828, 345  [ll 
871.875];  JEe  ixirfoFtf*,  118  U.  8.  713, 718  [28: 
1117,1119].  In  this  last  case  It  was  said  that 
when  "a  court  of  the  United  Stales  underlnkes 
byitaproceasofcontempt  lopu□lahaInanfor^e- 
f  uaing  locomply  with  an  order  which  that  court 
had  noauibority  to  make,  tbeordcr  itself,  twii 
without  jurisdiction,  is  voldjand  the  order  pu_ 
bbingfOTthecontemptlBequally void.  Ittswell 
settled  now,  In  the  jurisprudence  of  this  court, 
that  wben  the  proceeding  for  contempt  tn  such 
a  case  results  in  Imprisonment,  this  court  will, 
by  its  writ  of  habttu  eormu,  discbarge  the  pris- 
ouer."  A  judgment  which  lies  without  the  ju- 
risdiction of  a  court,  even  oneof  superior  juris- 
diction and  general  authorl^,  la,  upon  reason 
and  autbori^,  a  nullity. 

Tbi0  quesBOD,  it  must  be  here  observed,  does 
not  involve  an  Inquiry  into  the  truth  of  the 
■pedflc  tacts  recited  m  the  order  of  commit- 
ment, as  constituting  tbe  contempt  Aj  the 
writ  of  habia*  eorpui  does  not  perform  the  of- 
fice ot  a  writ  of  error  or  an  appeal,  these  facts 
cannot  be  re-exsmined  or  reviewed  in  this  col- 
lateral proceeding.  They  presenlacase  which, 
■o  br  as  tbe  subject  matter  is  concerned,  was 
manirestlv  within  the  Jurisdiction  ot  tbe  cucnlt 
cmul  Notwltbstandfnc  the  stalements  made 
io  the  pedtlon  addreneato  tbe  drcnit  court  on 
the  12lh  of  September,  as  to  what  the  petltloDer 
did,  and  as  to  what  he  did  not  do,  on  (be  occa- 
■lon  referred  to  In  the  order  of  commitment,  It 
must  be  taken  as  Ime,  upon  the  present  appli- 
cation, and  would  be  taken  as  true,  tipon  a  re- 
Inm  to  the  writ.  If  one  vrere  awarded,  that,  on  the 
third  of  Beptemboi,]888,  ilia,  Terry  was  gull^ 
U8IJ.& 


the  circuit  court,  while  they  were  engaged  in  the 
heariDK  and  determination  of  causea  pending 
before  III  that  the  court  thereupon  ordered  the 
marshal  to  remove  her  from  the  court  room; 
that  the  petitioner,  an  attorney,  and,  therefore 
an  officer  ot  the  court,  resisted  tbeenforcement 
of  the  order  by  beatdog  the  marshal,  and  by 
assaulting  him  with  a  deadly  we^xin  with  in-  [3(M1 
teni  to  obstruct  the  administration  of  Justice 
and  tbe  execution  ot  said  order.  It  must  also  be 
taken  as  true,  upon  the  present  applicatioD.  that 
what  the  petitioner  characterizes  as  self  defense 

rnst  an  assault  of  the  marshal,  but  which 
circuit  court  in  its  order  of  commitment 
expressly  finds,  upon  Its  personal  view  of  tbe 
facts,  was  violi^nce  and  misconduct  upon  hia 


part,  occurred  in  its  Immediate  ineaence;  for. 
If  It  were  competent  In  this  proceeding  tor 
On  _petiUoner  to  contradict  that  fact,  this  baa 
not  been  done.  WMe  in  bis  peUtion  to  this 
oourt  he  disputes  tbe  Jurisdiction  of  the  circuit 
court  of  his  person  at  the  time  he  was  impris- 
oned, his  petition  addressed  to  that  court  on 
tbe  19th  (S  September,  and  made  part  of  the 
present  application,  makee  no  question  as  to  the 
alleged  contempt  having  been  committed  In  the 

Essence  of  the  circuit  court,  and  only  puts  in 
ue  the  principat  facts  recited  in  tbe  order  of 


of  contempt;  e 
ceeding.  in  virtne  ot  any  power  conferred  upon 
It  by  existing  legislation,  go  behind  the  deler- 
miuadon  of  them  by  that  courL  It  cui  dea^ 
only  with  such  defects  In  the  proceedings  ae 
render  them,  not  simply  erroneous  or  Irregular, 
but  absolutely  void.  Bx  parle  BMnmm,  86 
U.  a.  19  Wall.  SOS,  SU  [83:§05,  908];  EtparU 
Eearnas,  2D  U.  8.  7  Wheat.  88, 48  [SiSOl,  892]. 

What,  then,  are  the  grounds  upon  which  the 
petititioner  claims  that  the  circuit  court  waa 
without  jurisdiction  to  make  the  order  commit- 
ting him  to  Jallf  They  are:  1.  That  the  order 
was  made  in  his  absence;  9.  That  it  waa  made 
without  his  having  had  any  previous  notice  ot 
the  Intention  of  the  court  to  take  any  step* 
whatever  in  relation  to  the  matters  refmred  to 
Id  the  order;  8.  That  It  waa  made  without 
giving  him  any  opportunity  of  being  first  heard 
m  deiense  of  the  charges  therdn  made  against 
him. 

The  second  and  third  ot  these  grounda  mav 
be  dismissed  a*  fanmatertal  in  any  inoulry  thU 
court  is  at  libertv^  upon  this  original  applica- 
tion, to  make.  For,  upon  the  facts  recited  in 
the  order  of  September  8,  showing  a  clear  case 
of  contempt  committed  in  the  face  of  the  At-  [80T) 
~iit  court,  which  tended  to  destroy  Its  author- 


him,  or  to  opportunity  to  make  formal « 
to  tbe  charges  contained  in  the  cnder  of  com- 
mitmenL  It  is  undoubtedly  a  general  rate  la 
all  actions,  whether  proeecuted  [jy  private  par- 
tiea  or  by  the  Qovemment,  that  &  in  dvll  and 
criminal  cases,  that  "Asentence  of  aeouitpn^ 
noiuced  against  a  party  withont  hearing  Um, 


Bvrasaa  Consr  or  thx  Urtixd  Statbs. 
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or  gi*ii>c  bfan  an  oppcanmlW  to  be  beard,  li 
not  a  Jarndil  detemuiiatioi)  of  hla  rights,  and 
to  not  entitled  to  i«K>ect  In  anj  other  tribtuul." 
Windtirr  t.  JbFev^  WU.  S.  VJA.  S7T  [S8M6, 
tlQ.  But  there  u  another  mk,  of  almost  Im- 
■nemortal  antiquity,  and  nnlTenaUf  acknowl- 
edged, which  ii  equallf  vital  to  pcraoDalllber^ 
UM  to  the  preMTTadoii  of  organized  sode^, 
becaoae  upon  its  reoognltlon  uid  enforMinent 
depend  the  exWenve  and  aatboritv  of  the  Irib- 
uukls  <Btablisbed  to  protect  the  ri^ta  of  the 
citlieo,  whether  of  life,  liberty,  or  property, 
•adwbetberusalledbytbe  lU^  actiottfie 
^Temmentor  by  the  lawkMoeis  or  vtoleoce 
of  indtrlduala.  It  baa  relation  to  the  claaa  of 
contempts  whloh,  bdDjt  commlued  in  the  fftce 
of  a  court.  Imply  a  pnrpoae  to  deMroy  or  im- 
pair lU  authcri^,  to  obstnet  the  transaction 
of  ila  bosinees,  or  to  Insult  or  Intimidate  those 


case  that  does  not  adnili  of  delay,  and  the  court 
would  be  without  dignity  that  did  not  punish 
it  promptly  and  wfthont  trial  Neceasaifij 
tha«  can  be  no  Inquiry  (te  now  in  another  court, 
aa  to  the  truth  of  the  fact.  There  l>  no  moda 
OTorided   for  conducting  anch   an   iaquiiy. 


upon  which  there  can  be  a  triaf " 


.  w  instantly  sppteheDded  and 
Impilaoned,  at  the  dliciMlon  of  the  judgra, 
without  B07  furttia  proof  or  eiamjnanon. 
But  in  matters  that  ariae  at  &  distance,  and  of 
whidi  tba  court  cannot  have  so  perfect  a  knowl- 
edge, unlcM  t^  the  confession  of  the  party  or 
the  testimony  of  others,  if  the  judges  upon  af- 
fldavit  see  sufficient  grouud  to  suspect  that  a 
contempt  has  been  committed,  tbey  either 
make  a  rule  on  (be  suspected  par^  to  show 
cause  why  an  attachment  should  not  Issue 
agaluat  blm;  or,  in  very  Bagrant  InsUnces  of 
coulerapt,  the  attachment  issues  in  the  first  in- 
stance, as  it  also  does  If  no  sufficient  cause  be 
■hown  to  discharge,  and  tbereupon  tbe  court 
conflrmsand  makes  abaidute  the  origloal  rule." 
4  Bl.  Com.  28(t.  In  Bacon's  Abridgment,  title, 
Oourtt,  E,  it  is  laid  down  that  "Every  court  ol 
record,  as  Incldont  to  it,  may  enjoin  (he  people 
to  keep  silence,  under  a  pdn,  and  Impose  rea- 
sonable dues,  not  only  on  such  as  shall  be  cou- 
Ticted  before  them  of  any  crime  on  a  formal 
prosecution,  but  also  on  all  such  as  shall  be 
guilty  of  any  contempt  In  tbe  face  of  tbe  court, 
as  by  giHug  opprobrious  language  to  the'  ' 
or  obstinately  refusing  to  do  their  duty 
cei8  of  the  court,  and  Immediatdy  oraer  them 
into  custody."  It  is  utterly  Im possible,  aaid 
Abbott,  0.  J.,  ia  Rex-7.  X)avi$on,  4  Bam.  & 
Aid.  SSQ,  838,  "that  the  law  of  the  Jand  caube 
properly  administered  if  those  who  arecharged 
with  the  duty  of  administering  It  have  not 
power  to  prevent  iDslaoces  of  iulecorum  from 
occurring  In  their  own  presence.  That  power 
has  been  vested  In  the  judges,  not  for  tbeir 
personal  protection,  but  for  that  of  tbe  public. 
And  a  Judge  will  depart  from  bis  bounden  duty 
if  be  forbears  to  use  It  when  occasions  arise 
which  call  for  Its  exercise." 

To  the  same  effect  are  the  adjudications  by 
the  courts  of  this  country.  In  8taU  v.  Wom^n, 
B  Ired.  L,  IBS,  where  a  person  was  fined  for  s 
oontempt  committed  in  the  presence  of  the 
court,  it  was  said:  "The  power  to  commit  or 
floe  for  contempt  Is  eseenttal  to  the  existence  of 
every  court.  Business  cannot  be  conducted  un- 
km  tbe  court  can  suppiess  dlsturbancee,  and 
tbe  only  means  <d  dcdng  that  ta  by  Immediate 
punishment  A  bteach  of  the  peace  in  faeU 
euria  Is  a  direct  disturbance  and  a  palpable 
contempt  <rf  the  aathori^  of  the  courL  Itisa 
•ttO 
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and  the  ooort  acts  upon  view  and  without  trial 
and  Infllds  tbe  punishment,  there  wOl  be  no 
charge,  no  plea,  no  Issue  and  no  trial;  aadihe 
record  that  abows  tbe  punishment  wOl  ate 
show  tbe  offense,  and  the  fact  that  the  court 
had  found  tbe  parly  guilty  of  tbe  contempt;  oa 
appeal  to  tbi*  court  any  fact  found  by  tbe  court 
below  would  be  taken  as  true,  and  evuj  in- 
tendment would  be  made  in  favor  of  tbe  actitm 
of  tbe  court."  Again,  to  Et  parte  Wright,  K 
.  608,  the  court,  after  obaarrlng  that  a  dl- 

contempt  is  an  open  Insult  tn  tbe  face  of 

tbe  court  to  tbe  persons  of  the  Judges  whOa 
presiding,  or  a  reristance  to  Its  powers  In  tbelr 
presence,  aald:  "For  a  direct  contempt  tbe  of- 
fender may  be  punished  InslaDtlybj  arrest  ami 
flue  or  imprisonment,  upon  no  further  proof  or 
eiamlnatioD  then  what  is  known  tothe  Judges 
by  tbeir  senses  of  seeing,  hesring,"etc.48tepb. 
Com.  Bk.  e,  chap.  16;  Tldd,  ft.  inSO;  JB> 
parte  Hamilton,  M  Ala.  aS;  PwpU  v.  Turner, 
ICal.  160. 

Ii  is  true,  as  counsel  suggest,  that  tbe  power 
which  the  court  baa  of  instantly  punishing, 
without  further  proof  or  Biaouoation,  coo- 
tempts  committed  in  Its  presence,  is  one  that 
m^  be  abused  and  may  sometimes  be  exercised 
hastily  or  arbitrarily.  But  that  Is  not  an  argu- 
ment to  disprove  dther  its  existence  or  the  ne- 
cessity of  its  being  lodged  In  tbe  courts.  That 
power  cannot  be  denied  them  niCbout  inviting 
or  causing  Huch  obatructlon  to  the  orderly  and 
impartial  administration  of  justice  as  would 
enoanger  the  rights  itod  safety  of  the  entire 
community.  What  was  said  in  St  parte  Sear- 
tut/.  30  n.  S.  7  Wheat  89,  46  [-5:891. 8»31,  may 
be  here  repeated:  "Wherever  power  b  lodgM 
it  may  be  abused-  But  this  forms  no  solid  ob- 
jection against  its  exercise.  Confidence  must 
be  reposed  somewhere;  and  If  there  should  be 
an  abuse,  it  will  be  a  public  grievance,  for 
which  a  •  •  .-   ^.     ..     -     - 

lice.'" 

It  results  from  what  hae  been  said  that  it  was 
oompeteul  for  the  circuit  court.  Immediately 
upon  tbe  commission,  in  its  presence,  of  the 
contempt  recited  in  the  order  of  September  8, 
to  pro«ieed  upon  Its  own  knowledge  of  the 
factt,  and  puniah  the  offender,  without  further 
proof,  and  without  issue  or  trial  in  any  form. 
It  was  not  bound  to  bear  any  explanation  of 
bis  motivea,  if  it  was  BatiafleO,  and  we  must 
concluaively  presume,  from  (he  record  before  (SlOj 
us,  that  it  was  satlafied—from  what  occurred 
imder  its  own  eje  and  wltbln  Its  hearing^that 
the  ends  of  Jusli«demanded  immediate  action, 
and  that  no  explanalloo  could  mWgate  Ui  of- 
fOiae  or  diqunte  the  fact  that  he  had  eraunlt- 
ted  nidt  contempt  ot  Ita  authority  and  dig- 
id^  as  deserved  inatant  punishment  Whether 
the  bets  Justified  such  punishment  waa  tor  tiMt 
court  to  determine  undet  lia  Mlamn  reqtout- 
U8  V.S. 
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•IL  ICT,  168  [8a:Bl»,  838].  Ili  oondoskn 
M>it  nich  facts,  we  repnt.  ii  not,  under  tbe 
statntM  regaUtlDg  the  jniiadictioD  (d  (Ub  ooart, 
open  to  inquii;  or  renew  Id  thla  apteral  pio- 
ceedlDg.  If  we  were  to  lodolge  to  uy  pre- 
samptfon  u  to  what  actnaUy  ocomred  vben 
the  muditl  proceeded  In  the  execution  of  tbe 
order  to  nmon  Hts.  Tertr  from  tbe  court 
room,  we  mnat  preenme  tbu  tbe  drcolt  court 
fully  oonalderea  tbe  itstementi  contained  in  tbe 
petition  ot  Septembw  19,  aodkoowlog  ibemto 
be  inaccnnte  or  untrue,  nfoeed  to  Mt  ulde  or 
modUy  iu  prerknu  order  of  ooounltment  Its 
action  lo  tbU  tegaid  cuinot  be  nrleed  or  en> 
nulled  br  thli  ooort  upon  an  orl^nal  applica- 
tion fm  to&MH  MrniM. 

But  ft  If  contended  ibat  the  order  of  Beptem- 
ber  8  wae  void,  becauie,  an  alleged  Id  the  pres- 
ent application  for  tbe  writ  of  kabeat  eormu,  it 
waa  made  in  tbe  "abeence"  of  the  petitioner. 
In  cooalderlDg  tbta  nggeeUon,  it  muM  not  be 
f  OKOtten  that  the  order  of  imprisonment  shows, 
•no  the  foot  isnot  asserted  to  be  otherwiae,  that 
it  waa  made  and  entered  on  tbe  sameday 
ouwblcb,  and,  preaumatdf.atlhesBmeseaeion 
of  (be  court  at  which,  the  contempt  was  com- 
mitted; and  there  ii  no  diim  that  any  more 
time  intervened  between  tbe  oommlnion  of  the 
contempt,  and  the  making  of  the  order,  than 
was  reasonablj  required  lo  prepare  and  enter 
in  due  form  such  an  order  as  tbe  conn,  upon 
conaideration,  deemed  proper  or  necessaiY. 
Indeed,  the  petition  of  September  12,  made 
part  of  tbe  present  application,  abowa  that  tbe 
l>etitioner,  after  bis  personal  conflict  with  the 
marabal  In  the  presence  of  tbe  ludcea,  volun- 
tariW  left  tbe  court  room,  and  wib  drawn 
knife  foM:«d  bli  way  Into  another  r 


the  order  abore  referred  to,  had  removed  Mrs, 
Ten;.  There  ta  no  prclense  that  the  petitioner 
lefi  the  building  In  which  the  court  was  held 
before  the  order  of  commitnieDt  waa  paised, 

Tbe  precise  quesUon,  therefore,  to  be  now 
determined  is  whether  tbe  retirement  of  the 
petitioner  from  the  court  room,  into  another 
room  of  the  aame  building,  after  be  bad  been 
guilty  of  misbehavIoT  in  the  presence  of  the 
court,  and  bad  violentij  olMtmcted  the  execu- 
tion of  its  lawful  order,  defeated  the  Jurisdic- 
tion which  it  possessed,  at  tbe  moment  the  con 
lempt  waa  committed,  to  order  his  Immediate 
impriaonment,  without  other  proof  than  that 
supplied  by  lla  actual  knowledge  and  view  of 
the  facts,  and  without  examination  or  trial  In 
any  form  f  In  our  Judgment  this  question  must 
be  answered  In  the  n^ative.  JuriedicUon  of 
the  person  of  the  petitioner  attached  Instantly 
vpoo  tbe  contempt  beInK  committed  in  the 
firesence  of  the  court  That  Jurisdiction  was 
oeiiber  surrendered  norloetl^  delay  on  tbe  part 
of  the  circuit  court  in  ezerdslng  ila  power  lo 
proceed,  wllbout  notice  and  proof,  and  upon  Its 
own  view  of  what  occurred,  to  Immediate  pun- 
isbmeot.  Tbe  departure  of  the  petitioner  from 
the  court  room  to  another  room,  near  t?,  in  tbe 
«amebuiidmg,washisToluntaiyact.  And  his 
4leparture,  without  maklne  some  amilogy  for, 
4>r  explanation  td,  bla  conduct,  mlcht  Justiy  be 
beld  10  aggiBTnte  his  offense,  and  to  make  it 
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plain  that,  oonalstentiy  with  tbe  public  Inter- 
ests, then  should  be  no  delay,  npiai  the  part  of 
tbe  court,  in  exerting  its  power  to  punisb. 

If,  In  order  to  avoid  punlsbmenL  he  had  ab- 
sconded or  iled  from  tbe  building,  unmedlalely 
after  his  conflict  with  the  manual,  tbe  court, 
lo  its  discretion,  and  as  the  drcumstaooea  ren- 
dered proper,  oouJd  have  ordered  process  for 
his  arrest  and  given  him  an  opportnnltT,  before 
Bending  bim  to  Jail,  to  answer  the  charge  of 
hsTing  committed  a  contempt  But  in  such  a 
case  tbe  failure  to  order  bis  arrest,  and  to  give 
bim  such  opportunity  of  defense,  would  not 
affect  lie  power  to  inflict  instant  punishment 
Jurtodictfon  to  inflict  such  punishment  having 
attached  while  he  waa  In  the  preaeoce  of  tbe 
ooort,  it  woold  not  have  been  defeated  or  lost 
byhisflightand  voluDtair absence.  Upon  this 
^inl  the  dadalon  in  MiddiamiA  t.  8tatt,  48 
Conn.  266,  is  Instructive.  That  waa  a  case  of 
contempt  committed  by  a  gross  assault  upon 
another  In  open  court  The  offender  Immedi- 
ately left  the  court  house  and  tbe  State.    Ilia 


t  was  entered  in  his  alMence,  seotendDg 
mm  to  pay  a  fine  and  lobe  imprisoned  for  con- 
tempt otcourt  Oneof  tbe  questions  presented 
for  determination  was  whether  there  was  Juris- 
diction of  the  peraon  of  the  abaent  offender. 
Tbe  court  said:  "The  offense  was  Intention- 
ally  committed  in  the  prssence  of  the  court 
Wben  the  first  blow  was  struck  that  instant 
the  contempt  wSiS  complete,  and  juiisdiction 
attached.  It  did  not  depend  upon  tbearreatot 
tbe  otTender,  nor  upon  his  being  In  actual  ctu- 
lody,  nor  even  upon  bis  remainbig  In  tbe  pres- 
ence of  the  court  When  tbe  offense  waa 
committed  he  waa  in  the  presence  and,  con- 
structively, at  least,  in  tbe  power  of  the  court 
He  may  by  flight  escape  merited  punishment; 
but  that  cannot  othenrise  affect  the  right  or  the 
power  of  the  court  Before  the  court  could 
exert  its  power,  the  offender,  talcing  advantage 
of  the  confusion,  absented  hlmsell  and  went 
beyond  the  reach  oi  the  court;  but,  neverthe- 
leas,  the  Jurisdiction  remained,  and  it  was  com- 
petent for  the  court  to  take  sudi  action  aa  might 
be  deemed  Bdvlaable,  leaving  the  action  to  tie 
enforced  and  tbe  sentence  carried  into  execu- 
tion whenever  there  might  be  an  opportuni^  to 
do  ao.  If  it  waa  necessary  that  the  Judgment 
should  be  preceded  t)y  a  trial,  and  the  facta 
found  upon  a  Judicial  hearing,  as  with  ordinary 
criminal  cases,  it  would  be  otherwise.  But  In 
this  proceeding  nothing  of  Che  kind   waa  re- 

S aired.  The  Judicial  eye  witnessed  the  act  and 
le  Judicial  mind  comprehended  all  the  clr> 
cumstancea  of  aggravation,  provocation  ormltt- 
Kation;and  the  Tut  being  thus  Judicially  eaiab- 
liabed,  it  only  remaned  for  tbe  Judicial  arm  (o 
inflict  proper  punishment"  It  is  true  that  tlie 
present  esse  differs  from  tbe  one  Just  cited,  in 
that  the  offender  did  not  attempt  by  flight  to 
escape  punishment  for  bla  offense.  But  that 
circumitauce  could  not  affect  the  power  of  the 
circuit  court,  without  trial  or  further  proof,  to 
inflict  initant  punishment  upon  tbe  petitioner 
for  the  contempt  committed  In  ila  presence.  It 
was  within  the  discretion  of  that  court,  whose 
dlgnl^  be  bad  insulted,  and  whose  authority  he 
b^  openly  defled,  to  detSBmlne  whether  It 
should,  upon  Its  own  view  ot  what  occurred, 
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proceed  tt  onoe  to  pnniah  Um,  or  poelpone  ac 
tlon  uDtn  he  nu  arrested  upon  process,  brought 
back  Into  Its  presence,  and  pennitied  to  make 
defense.  Any  abuse  of  Ibat  discretloD  would 
"     ■  ~  It  an  irregularity  or  error,  not  aSect- 


tlon  of  petitionees  counsel  that  the  drcult  court. 
In  dlaregsrd  of  the  fundamental  principles  of 
Magna  Charta,  in  the  abaence  of  the  accused, 
and  without  glviae  him  nny  notice  of  Ibe  ao- 
cnsatlon  against  bmi,  or  any  opportunity  to  be 
bettid,  pivceeded  "to  accuse,  to  try,  and  to  pro- 
nounce Judgment,  and  to  order  hint  to  be  Im- 
priaoned;  tms,  for  an  alleged  offense  committed 
at  a  time  preceding,  and  separated  tmm,  the 
commencement  of  bis  proseeutloo.''  We  bave 
Been  that  it  la  a  setUed  doctrine  In  tbn  Jnrla- 
pnidence  both  of  England  and  of  tbis  country, 
never  suppoaed  to  be  in  conflict  with  the  liberty 
of  the  citizen,  tbat  for  direct  contempts  com- 
mitted in  Ibe  face  of  the  court,  at  least  one  of 
■aperlor  Jurisdiction,  the  ofTendcr  mav,  la  Ita 
discretion,  be  instantly  apprehended  and  Imme- 
diately ImpriBOned,  without  trial  or  issue,  and 
without  otner  proof  than  its  actual  knoirledge 
of  what  occurred;  and  that,  according  toan  un- 
broken chain  of  aatboritiw,  reacbing  back  to 
the  earliest  times,  sucb  power,  altbougb  arU- 
trary  in  its  nature  and  liable  to  abuse,  is  abso- 
lutely essential  to  the  protection  of  the  courts 
in  the  discharge  of  tbeir  functions.  Without 
It,  judicial  tribunals  would  ba  at  the  mercy  of 
the  disorderly  and  violent,  who  ret^wct  neither 
the  laws  enacted  for  the  Tlndlcation  of  public 
and  private  rights,  nor  the  officers  cbarged  with 
tbe  duty  of  administering  tbem.  To  say,  in 
case  of  a  contempt  eucb  as  is  recited  In  the  onler 
below  that  the  offender  was  accused,  tried,  ad- 
judged to  be  goiity,  and  imprisoned,  without 
previous  notice  of  the  accusation  against  bim 
and  without  an  opportunity  to  be  heard,  Is 
nothing  more  than  an  argument  or  protest 
against  Investing  any  court,  however  exalted, 
or  however  extensive  its  general  Jurisdiction, 
with  thepower  of  proceeding  summarily,  with- 
out further  proof  or  irial,  for  direct  contempts 
committed  in  Its  presence.  Q 

Nor,  in  our  judgment,  is  It  an  accurate  chsr- 
acterization  of  tbe  present  case  to  say  tbat  tbe 
petltioner'a  offense  was  committed  "at  a  time 
preceding,  and  separated  from,  the  commence- 
ment of  his  prosecution."    His  mlsbebavlor  In 


tbe  indignity  he  put  upon  the  court,  his  going 
a  few  sieps,  and  under  the  drcumslances  de- 
tailed by  nlm,  into  tbe  marshal's  room  in  the 
same  building  where  tbe  court  was  held,  and 
the  making  <u  the  order  of  tbe  commitment, 
took  idace,  lubstantially,  on  tbe  same  occa- 
Bitm,  and  constituted,  in  legal  effect,  one  con* 
tinuous  complete  transaction,  occurring  on  tbe 
same  da^,  and  at  tbe  same  session  of  tbe  court. 
The  Jnnsdiction,  therefore,  of  the  drcnlt  court 
to  enter  an  order  for  tbe  offender's  arrest  and 
Imprisonment  was  as  full  and  complete  as  when 
be  was  in  the  court  room  in  the  Immediate  pres- 
ence of  the  judges. 

Whether  tbe  circuit  court  would  have  had 
the  power  at  a  subsequent  term,  or  at  a  suhae- 
quent  day  of  tbe  same  term,  to  order  bisarreat 
tad  im^iaonment  for  tbe  contempt,  wltbout 
41S 


first  causing  bim  to  be  biongbt  Into  Its  prc-- 
ence,  or  without  making  reasonable  efforts  bv 
nile  or  attachment  lo bring  him Intocourt,  anil 
~'~rlng  bim  an  opportunity  to  be  heard  befori' 
ing  fined  and  imprisoned,  Is  a  question  not 
necessary  to  be  considered  on  tbe  present  hear- 
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JOEL  J0HH6ON,  Appt., 
QEORQE  CHBISTIAIf  Br  u 
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Agent,  autfioHtg  of—itijunetit 

L  Where  one  la  not  DotUed  of  the  revocatfon  of 
the  authorltj-  at  an  agtsat,  be  Is  JusUfled  In  aoUng 
DPOD  tlie  pr«euiDpt1oQ  of  lis  contlDoanoe. 

X  A  oourt  of  equltv  wOl  enjoin  a  tudgment  at 
law,  U  tbe  inatt«n  set  up  In  the  Mil.  as  a  ground  of 
relief,  OCmatltute  equlttes  unavailable  as  a  defeDGS 
In  the  aoUon  at  law. 

S.  Id  the  Uiilted  Btatea  Oourta  a  recovery  In 
(deetment  ma;  be  had  upnn  tbe  strlot  legal  tlUo 
only;  and  a  oourt  of  law  will  not  uphold  or  eof  oroa 
an  equitable  title  to  land  ua  deteoBe  In  sucb  ac- 
tion. 

[No  1B.1 
BulmitUd  Oet.  It.  18S8.    Ikeid^  Ncv.  S,  188S. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  tbe  Eastern  Dis- 
trict of  Arkaosae,  In  favor  of  plainliffa,  against 
the  appellant,  in  a  suit  to  equity  (o  restrain  ap- 
pellant from  enforcing  a  judgment  in  eject- 
ment and  to  quiet  title  to  lands.     Afflrmed. 

The  facts  are  staif-d  in  the  opinion. 

MeuTt.  D.  B.  Rarnolda  and  A.  H.  0»r- 
land,  Attv^Qen,,  for  appellant. 

Mr,  U.  M,  Roaa,  for  appellees. 

For  points  and  authorities  of  counsel,  see 
Book  81,  p.  820,  Law.  ed.,  where  the  former 
proceedings  in  the  case  are  reported. 
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dellTered  the  opinion  of 

Thii  is  a  suit  in  equity  teonriit  in  tbe  United 
Slates  Circuit  Court  in  IBW  by  appellees, 
Qeorge  Christian  and  Jen;  Stuart,  against  the 
Appellant,  Joel  Johnson,  prayjngan  injunctioii 
to  restrain  him  from  enforcing  a  judgment  in 
ejectment  which  he  obtaioea  in  tbat  court 
against  said  appellees  for  the  recovery  of  cer- 
tiun  lands  In  their  possession,  and  to  quiet  tbelr 
title  to  said  lands  agidnst  the  claims  of  aaid 
appellant. 

The  bill  alleges  tbat  one  Julia  J.  Johnson,  on 
tbeSthdayof  Uarcb,  1871,  as  guardian  of  ap- 
pellant then  a  minor,  loaned  throng  her 
ageot,  Lycurgus  L.  Johnson,  (o  one  Jamea  P. 
Itobinson,  out  of  tbe  funds  (d  aaid  appellant, 

S9,S8T.»G,  for  which  said  Jamea  T.  Boblnson 
elivered  to  said  Lycurgus  L.  Johnson  note* 
for  the  amount,  payable  to  Mrs.  Julia  J.  John- 
son, as  guardian;  and  to  secure  said  loan  exe- 
cuted to  Johnson  a  deed  of  trust  convtylng  to 
him  as  trustee,  for  said  Julia  3.  Jduuon  am 
guardian  for  ai^wllant,  oertabi  lands  tbereia 
U8  U.S. 


JOHHBOa  T.  Ckbutuh. 


tbst  aftof  uiiB  .traiuacUon  tbe  said  appellees 
bargained  for  and  pnrchased  from  Robiiuon  a 

'  vejed  by  tbe  aforesaid  trust  deed,  the  aafd 
complalnaota  arre^glo  pay  iherefor  190  bales 
of  cotton,  wblcti  ttury  aver  to  be  a  fair  and 
•deonate  oonstderatlcm,  aod  tbe  fall  valuo  of 
the  lands. 

Tbe  tdll  further  alleges  tbat  the  said  [pur- 
cbase  was  made  with  the  full  knowledge  and 


consent  of  tbe  said  Lycurgns  L.  Johnson,  who, 
in  his  ciqtadtT  as  said  trustee  and  also  as  f  ~ 
«ral  went  of  the  s^d  Julia  J.  Johnson, 


_udbn  aforesaid,  agreed  and  contracted  that 
If  the  complainants  would  pay  over  to  tbesald 
Julia  J.  Johnson  the  price  agreed  to  be  paid 
for  said  lands  according  to  ibe  terms  of  the 
purchase  from  Robfaison  as  above  stated,  that 
tbe  amount  should  be  credited  on  the  debt  of 
Robinson,  and  the  said  tract  purchased  by 
them  sbonld  be  released  from  the  deed  of  trust 
That  this  contract  and  agreement  of  her  said 
tmstee  and  agent  was  ratified  and  conflrmed 
by  the  said  Julia  J.  Johnson,  as  guardian,  wlio 
received  the  entire  consideration  agreed  bv 
them  to  be  paid  for  seld  land,  with  a  full 
knowledge  of  and  acquiescence  In  said  con- 
tract and  agreement.  Tlut  tbe  said  oomplaln- 
anla  ban,  &i  accordance  with  the  ■lipniationB 
and  requirements  of  mid  trastea  and  agent, 
paid  over  the  price  agreed  tor  said  000  acres 
of  land,  every  dollar  of  the  proceeds  of  which 
have  gone  to  said  Julia  J.  Johnson,  as  guardian 
of  appellant,  who  has  since  then  become  of 
age. 

The  complainants  further  state,  tbat  after- 
ward, the  said  Lycurgus  L.  Jobnson  having 
departed  this  life,  bis  ^minlstra tors  advertised 
ana  sold,  under  uie  deed  of  trust,  all  the  lands 
menttoned  therein.  Including  the  aald  tract  of 
600  acrea  bought  uid  paid  for  by  complainants; 
and  were  bought  in  by  the  defecdanl  Joel 
JoimsoD,  who  was  then  of  lawful  a;^ 

That  afterwards  said  defendant,  claiming  by 
virtue  of  said  sale  and  purcbaso,  instituted  his 
suit  in  ejectmentoD  tbe  law  side  of  tbe  court, 
and  tbat  Ibe  complainants  not  being  admitted 
to  Interpose  In  said  ejectment  suit  their  equita- 
ble defense  to  the  same,  he  rtid  at  the  term 
188  obtain  a  judgment  In  ejectment 
against  tbem,  and  now  seela  to  oust  Ibem  of 
tbe  possession  of  said  lands  by  writ  of  possea- 
rion  founded  on  said  Judgment. 


Tbe  prayer  of  tbe  tdll  is  that  tbe  Judgment 
In  ejectment  may  be  enjoined,  and  that  tbe  ti- 
tle of  tbe  complainants  may  b*  quieted,  and 


Johnson,  or  that  he  acted  as  such  in  and  about 
herbusiueaii  sa  guardian;  and  asserts  tbat  if 
an;  contract  or  agreement,  such  as  that  alleged 
in  the  Mil,  was  made  with  said  appellees  by 
said  Lycnrgus  L.  Johnson,  It  was  not  made 
with  the  knowledge  or  by  the  authority  of  said 
Julia  J.  Johnson  as  guardian  aforesaid,  ex- 
preseed  or  implied,  nor  in  any  manner  recog- 
nized or  tatlfled  by  ber  receipt  of  any  of  the 
consideration  paid  by  aald  appellees  for  said 
land  with  knowledge  of  any  such  coulract  or 


their  vendor  It  will  bo  a  great  wrong  to  them, 
but  one  for  which  this  dmendact  Is  not  In  any 
manner  leeponslble  " 
The  only  issue  of  fact  raised  by  the  plead- 


pad^  as  guardian  of  apnellant,  in  the  loan 
of  tbe  fut^  of  her  wara  to  Robinson  upon 
the  securl^  binding  tbe  real  estate  of  Robin 
son,  and  the  subsequent  transoctiona  with  ap- 
pellees as  vendees  of  a  part  of  tbat  land;  and 
apon  this  point  we  are  of  opinion  tbat  the  al 
legations  of  the  bill  are  abundantly  sustained 
by  the  proof,  ~ 

Jamea  P,  Robinson,  t>ie  vendor  of  the  ap- 
pellees, testified  subetanlialJy  that  he  knew 
that  Mr,  Johnson  acted  as  the  agent  for  Hra. 
Julia  J.  Johnson,  in  her  capod^  as  guardian 
of  Joel  Johnson,  in  some  matters,  and  espedetly 
in  tbe  loan  of  the  money  to  him ;  that  about  the 
first  of  Jsnnary,  1871,  be  borrowed  from  Mrs, 
Julia  J.  Johnson,  as  gQardtan  of  Joel  Johnson 
tbe  sum  of  (O.SST.SS;  made  the  negotiation 
with  Mr.  Lycnrgus  L.  Johnson,  txdvtivelg; 
and  thathe  nad  no  recollection  of  ever  having 
talked  wlthHrs.  Johnson  about  the  mstter  un- 
tU  after  the  death  of  Hr.  L.  L.  Johnson.  All 
(he  transactions  in  regard  lo  this  loan  woia 
made  with  Mr.  L.  L.  Johnson,  or  under  bla 
direction.  At  the  time  he  negotlalcd  the  loan 
of  t9,S87.»5  he  eieculed.  Jointly  with  his  wife, 
Mary  F  Robinson,  a  deed  of  trust  on  certain 
lantis  to  Mr.  L.  L.  Johnson  as  ttustee,  to  cover 
aald  ionn.  And  in  his  cross  eiaminatloD  on 
this  point  he  slates  thathe  does  not  tbinb  Mrs. 
Johnson  was  present  at  the  time  the  loan  was 
made.  Believes  she  was  not  present  Mr. 
Johnson  delivered  to  witness  a  check  for  the 
loan.  It  was  her  check,  be  thinks.  Saw  from 
tbe  records  in  the  recorder's  offlce  that  Mrs. 
Johnson  signed  the  deed  of  trust  to  secure  tlia 
loan.  Referring  lo  the  traosaclion  with  appel- 
lees,he  says  he  was  acquainted  with  tbe  plain* 
iSs  In  the  CAse.  .  .  .  Part  of  the  lands 
embraced  in  the  deed  of  trust  wereauijsequent- 
ly  sold  by  himself  and  wife  to  the  ptainlilti  in 
this  ^uit.  When  he  was  negoilaLiog  the  snla 
with  the  plaintiffs,  which  was  about  a  year 
after  be  uorrowed  the  money,  he  told  them 
there  was  a  deed  of  trust  on  the  land  held  by 
Mr.  L.  L.  Johnson.  He  went  with  either 
Chtistlan  or  Stuart— he  does  not  remember 
wbich,  possibly  either  or  both— to  see  Mr 
Johnson  about  the  matter,  and  Mr.  Johnson 
agreed  with  them  and  nimself  (Robinson) 
that,  upon  tbe  payment  to  him,  acticg  for 
Mrs.  Johnson,  or  to  Mrs.  Johnson  herself,  of 
the  purchase  money  agreed  upon,  he  would 
quitclaim  to  them  the  land.  Tbe  plalntifTs 
have  paid  for  tbe  land  tbe  price  agreed  upon, 
wbich  was  120  bales  of  cotton,  430  or  43S 
pounds  each.  Thepurcbase  price  was  all  paid 
fn  cotton,  Mcepting*l,035,  whioh  was  paid  In 
money  by  Mr.  W.  W.  Pord,  which  sum  was 
the  estimated  value  of  some  thirty  odd  bales 
of  cotton,  balance  then  due.  Tbe  piaintifTs 
not  having  tbe  cotton  ready,  and  beini  anxious 
to  complete  their  payments  and  perfect  thdr 
title  to  the  land,  be  agreed  that  tbe  balance  of 


market  value  of  cotton  at  that  time, 


Ciiffllle 


n4-tt9 


SDFitKifs  OouBT  or  THS  UmrxD  States, 


Oot.TmtM, 


RUtde  the  TsloBtloD,  and  p&Id  tbe  monny  to 
Hn.  Jobnaon  for  them.  Id  his  crow  examl- 
DStlon  on  IhlB  point  be  saja  that  the  object  of 
the  Tidt  of  hiiDMlf  with  the  platnttlb  to  lee 
Mr.  JobDBon  was  to  convince  the  plaintlfta  that 
u|X)ii  tbe  pAjment  of  the  purchase  piice  for 
the  huid.  they  would  get  a  good  title  to  tbe 
place.  Hr.  JobDwa  agreedtbat npontfaepaj- 
meat  of  tbe  puichase  mooev  for  the  place  he 
wonld  releue  uy  claim  that  be  might  have 

r'oat  tbe  propoty  as  trustee;  he  supposed 
Ur.  Johnson  was  acting  for  Hra.  Johnson 
at  that  time,  as  be  had  been  prerlonsly  and 
afterwarda.  In  his  re-ezsminatliMi  he  OMee 
that  be  thinks  be  informed  Hr,  Johnson  of 
ereij  pound  of  cotton  received  from  theplaln- 
tuts,  directed  him  how  to  ihlp  It,  and  sudi  of 


HI*  lettimony  as  to  tbe  pajment  of  tbe  pur- 
diase  mtmef  to  Uis,  Johnson,  sod  her  accept- 
ance ot  It  as  paid  In  oontidcntlon  of  tbe  land 
pnrcbased  tiy  tbe  appellees  nndsr  tbe  agree- 
ment, is  fnllv  cofrohoraled  br  tbe  testtmony  of 
W.  W,  Ford,  who  testifies  that  be  was  a  mer- 
dtant  and  near  neighbor  of  Hn.  Johnson,  snd 
made  out  tbe  accouats  current,  and  kept  tbe 
accounts  for  Mrs,  Johnson,  The  settlementof 
Mn.  Johnson  as  gnaidian,  filed  tn  tbe  probate 
eonrt,  was  made  out  b;  witness  from  data  fur- 
nished bjrHts.  Johnson.  He  also  made  out  the 
statement  of  the  account  maAed  "  Exhibit  B." 
It  contains  all  the  Items  of  account  between 
James  F.  BoUnson  and  Mrs,  Julia  J,  Johnson 
Mgusidlan  of  Joel  Johnson.  There  are  In  that 
statement  four  Hems  of  ctedHonsafd  loan  that 
witness  can  trace  to  Christian  and  Stuart 


payments  on  tbebpurdiase  from  H^r  Robtn- 
MD^  to  wit,  94B1.M,  91,085,  9804.58,  U.OOO. 
This  statement  was  mue  out  from  bis  own 
knowledge,  and  from  InfomuUloD  furnished  by 
Hr&  IdtaaoB.  Tbe  Item  of  |1,000  was  paid  to 
her  l^  LTGntgns  L.  Johnson,  and  repaid  to  him 
by  cotton  from  OhrlsUan  ina  Stuart,  appellees. 
(&edlt  waa  bidmsed  on  the  note  l^Hn.  John- 
son beneir.  She  told  witness  he  Mid  it.  The 
Item  $481.W  was  received  from  Christian  and 
Stuart  in  cotton,  and  witness  knows  she  got  the 
money,  lie  91>(^  witneM  paid  for  Christian 
aodStnarL  IntbesprinKof  ISTQIbeplaintiOB 
came  to  witness  and  asked  him  to  pay  for  them 
tbe  balance  on  their  purchase  of  the  land  from 
RoblnsoD.  This  amount  was  settlemenl  tn  full 
of  balance  by  Major  Robinson  with  plaintiffs 
for  their  land.  The  valuation  of  the  cotton  was 
made  by  witness  with  tbe  consent  ot  Robinson 
and  Christian  and  Stuart.  Witness  had  told 
]f  rs.  Johnson  tliat  plaintifb  owed  a  balance  of 
$1,085  for  the  purchase  money  of  lands  they 
bad  purchased  from  Major  Robin wn,  end  that 
witness  was  going  to  pay  It  for  them.  She 
afterwards  sent  to  witness  for  tbe  mon^,  and 
he  paid  It,  FlalntUfs  gave  wltnees  Iheu  note 
for  tbe  amount. 

Numerous  other  witnesses  sustained  the  tes- 
timony of  Robinson  and  Ford.  The  ^ipellant 
only  introduced  the  deposition  of  bis  guardian 
fn  BiQ)port  of  the  denials  tn  tbe  answer.  Mrs, 
Johnstm  denies  that  she  authorized  her  brother, 
L,  L.  Johnson,  to  transact  any  business  for  her 
witb  U^Jot  BoUnsoo;  stateatbathe  refused  to 

at 


have  anylbfng  further  to  do  with  the  bttstnese; 
that  be  never  acted  as  her  agent  as  guardian; 
that  she  never  authorized  anyone  to  miJke  a 

rimlse  totbeplnintiSs  that  tbeir  lands  should 
released  from  the  deed  of  trust  upon  paying 
tbe  price  they  had  agreed  to  pay  for  tbe  same; 
that  If  her  ttrother.  L.  L.  Johnson,  did  receive 
cotton  from  plalnliSsIt  was  tvlthout  her  knowl- 
edge, snd  that  Mr.  Ford  never  paid  any  money 
forplaiotifFs  on  sccount  of  said  loan. 

Upon  this  testimony  we  see  no  grounds  for 
disturbing  tbe  decree  of  tbe  court  below.  The 
dental  on  tbe  part  of  Mrs.   Johnson  of  her 


her  vague  recollection  of  ber  o< 
tradlcted  by  tbe  facts  of  which  she  herself  les- 
tiOes,  aodby  tbe  account  marked  "EibibitQ," 
made  out  under  her  direction,  in  whlcb  the  ru- 
oelptsof  the  payment  bv  cotton  of  Uieappellces     [361 
are  set  oat,  the  last  of  which  is  tbe  item  of 

81,035  cash  for  balance  on  demand  aeninst 
tuart  and  Christian,  thus  recoKoiziog  the  re- 
ccdpls  of  llie  cotton  and  the  vslidliy  of  tbe  pre- 
ceoing  payments  made  to  her  brother,  as  ber 
agent,  and  received  by  herself.  Her  denial  of 
hla  antborl^  to  make  a  promise  to  the  plalntlits 
tliat  tbelr  land  should  be  released  from  tbe  deed 
of  trust  upon  their  paying  the  price  they  had 
agreed  to  pay  for  tbe  same,  Is  contradicted  by 
hersubsequeotdeclaration  In  these  words:  "  1 
did  say  to  my  brother  (hat  if  these  men  would 
poythe  (3,000  theysbould  have  a  deed.*.  «.,  I 
agreed  to  it."  Upon  ber  testimony  alone  it  is 
clesr  that  every  act  of  Lycurgus  L.  Johnson  in 
connection  with  this  transsction,  in  evei;  slsge 
of  Its  progress,  from  Uie  loan  to  Robinson  to  the 
payment  of  tbe  balance  ot  tbe  porchsse  money 
due  from  tbe  appellees,  was  ratified  by  ber  as 


tlon  as  her  agent  in  respect  of  iter  guardianahip 
— reluctauUy,  she  savs— but  neverthdess  con- 
sented, and  ratified  It  absolutely  and  without 
qualificatioD.  No  act  or  contract  of  his  wh* 
disavowed  by  ber  to  the  appellees,  with  whom 
at  tiet  agwnt  he  waa  dealii^,  and  from  whom 
he  was  cdlectlng  payments  In  her  behalt  Not 
being  notified  of  revocation  of  bis  anthori^  as 
ber  agent,  they  were  ckarly  justified  in  acting 
upon  tbe  presumption  of  Its  oonttnustioe. 
Story,  Asency,  6g  90,  98;  BabA  t.  Ooddiruiton, 
9S  U,  B.  48  [24:8S01i  StntOem  L.  Int.  09.  v. 
UeOain.  86  r.  8,  «  [24:6681. 

Appellanl^a  counsel  contend  that  the  mattsn 
set  up  In  the  bill  could  have  been  pleaded  as  a 
defense  In  the  suit  of  the  appellant  against  Uiem 
In  ejectment;  and  as  there  is  no  averment  that 
appellees  were  prevented  from  inlerpodng 
those  matten  as  a  defense  in  said  action  by  ac- 


part,  the  bill  sboold  have  been  diamlsGed. 

To  this  we  cannot  agree.    The  principle  laid 
down  In  the  decisions  cited  In  support  of  tba  . 

objection  Is,  that  a  court  of  equity  will  not  en- 
join a  judgment  at  law,  unless  It  is  shown  that 
the  complainant  was  prevented  from  resorting 
to  a  legal  defense  by  fraud  or  unavoidable  ao- 
ddent,  without  any  fault  or  negligence  «i  bit  [S8t] 
part;  but  that  it  will  do  so,  if  the  matters  set 


U8D.S 

dbyGoo^le 


BoBnMX  T.  Faib. 


wQI  not  upEold  ox  eatonse  aa  eqvttable  title  to 
land  aa  a  defeoM  in  nicb  actioD.  Bcantit  t, 
Bndtriek,  S8  T).  8.  IS  Pet.  480,  mJlO-Sim. 
242]:  Axmrv.&Airfmtr,  HU.  8.88  Bow.  8SS 
ri«:isa];  ^bMr  t.  Mora.  98  U.  a  <»  [30:1*11; 
ZangtLm  w.  Sherwod,  !»  U.  B.  74,  8S  [81:844, 
8471.  O 

llie  facta  aUejted  In  appelleea'  bill,  for  tlie 
purpose  of  ehowing  tbelr  equitable  title  to  the 
tano  in  dispute,  could  not  be  ut  up  brtbem  aa 
a  plea  In  tbe  action  of  ejectment  to  aefeW  tbe 
■ttlL-ily  lual  title  of  SDpellaDt. 

It  la  nld  tbat  If  appdleee  aM  obliged  toreaort 
to  equity  to  qnfet  thdr  title,  Robtnsoti,  their 
vendor,  whose  failure  to  have  tbelr  pavmcnta 
[woperty  appropriated  caused  tbdr  lantb  to  be 
•old  under  tbe  deed  of  tmat  preTiouily  given 
by  Um,  ibonld  have  been  made  a  party  to  tbe 
•ult,  and  called  apon  to  see  that  the  land  bad 
beenpaldfor;  if  notalready.  tbat  It  be  paid  for 
now. 

We  think  thli  podtion  untenable.  The  an- 
■wer  to  it  is  that  tnedeciee  which  the  appellees 
asked  for  and  was  rendered  by  the  court  below, 
granting  them  the  relief  soagbt  for,  did  not 
undertake  to  settie,  and  did  not,  in  effect,  settle 
any  rights  or  UaUlltiee  of'Roblnson,  or  of  any 
otber  pcnon  not  before  the  court,  as  a  petty '- 
the  record. 

The  dealings  between  BoUoion  and  i^pel- 
laaVt  piardiaD,  and  tbe  rl^U  and  obligations 
growing  out  of  them,  are  distinct  from  the 
questlcn  of  tide  between  the  partiea  to  thisiult, 
and  han  bo  c(»nectlon  with  It,  except  u  evi- 
deoca   tan^Bg    to    throw    lij^bt   upon    tbat 

ntOtam^lkieinirtbeloieintflnud. 


[B3]        JAUSB  A.  ROBINSON  n  ai.,  Ptfk-  i* 

JAMBS  G.  FAIR    ' 

<Bee  B.  a  Beporter<!t  e<L  Et-nj 

OalOantia  Pnbatt  Cimrt—avtXitrit]i  ^—reei- 


pioeeedinc  to  nrUtlon  real  esbue  sarart 
nnttrof  poMeMOonaiiioiiKtbeli^ii, 

t.  It  was  the  Intentloii^  the  UalaUtnn  of  saM 
Mate  to  Invest  probata  oonrti  imta  autho  "     ' 

eODIMOtlOIl  wiOl^aB^  ■■  annnUrr  nvmnnliHn 

to,  tba  settlBmeat 
■sake  parUUoo  of  1 ,•. 

t.  Piobate  cxmrts  belDK  < 

dtetlon,  t^ ■— -  -  -*— 

dIoledbT 
leot;  aod  every 
tbeir  lopport. 

4.  AnBi]mlnlstnUilz.wholSBiridowanabelr,b7 

vrooeedtDK  In  probate  ooaTt,iiiu  have  Bnttlement 

ber  aooounls  u  ■dminletmttut,  and  a  flnal  adju- 


•  to  tbe  BdDOT  ohDdr^  appeals, 


TNI 

1  8tc 


toUonp 


..  ERROR  to  the  Circuit  Cciurt  of  the  TJuHed 
States  for  the  District  of  Califoruia,  to  re- 
view a  ludgmeut  for  defendant  in  an  action  to 
recover  land.    Jffirmed. 

The  facte  are  stated  in  the  opinion. 

Mam.  J.  C.  BB>t«a  and  John  A.  C»mp- 
bell,  for  platntUb  in  error: 

Tbe  ConaUtutlou  of  1688  was  in  force  during 
tbe  period  covering  the  probate  partition  pr» 
ceedlngBlmpeBcheainUiucaie.  That  oons^ 
idedfortP  - 


in  provided  for  a  Probate  Court  by  sec.  8, 
_-.  Tl,  for  each  county,  to  consist  at  lh» 
County  Judge  sitting  at  a  Jnd«  of  Probata. 

Tbe  county  court  as  a  court  of  gmeral  Juris- 
dlctfOD,  sod  tbat  court,  as  a  court  of  Piobata 
are  two  dlllerent  oourls. 

I^/nd>  V.  Imboden,  S  Ai^.  886;  Be  Bouen't 
Wiil,  B4  cm.  682; amithf.  Andrewi.  6 Gal.  0B3; 
Oarke  v.  Ferry.  S  Cal.  88;  flwWll  v.  3wift.  *9 
Cal.  408;  Trvat  v.  Dt  Odit.  41  CaL  809;  Bi(aU 
of  Burton.  84  CaL  4S8;  HmerUiek  v.  TVtuM,  St 
Cal.  481;  Ettalt  ef  Svdton,  88  Cal.  484. 

The  statute,  authorising  partition  proceed- 
ings by  the  Probate  Court  can  onlv  be  valid  if 
the  consUtaUon  has  either  expreaaW  vested  ju- 
risdiction over  partition  proceedmga  In  the 
Probate  Court,  or  has  authorized  the  Legisla* 
ture  to  do  so. 

The  legislature  caenot  enlarge  tha  Juriadlo- 
tion  of  a  Constitutional  Court 

Oamnm  v.  Eenfleld,  57  OaL  BM. 

Or  vest  In  another  court  that  Ji 
which  the  constitution  has  placed  In  one  d 
nated  therein. 


V.  B9aeA,4Cal.  889;  A)«mi«rvv.  ,nwU,S80aL 
4(0:  Cooley,  Const  Lfm.  (8d  ed.)  90,  note  2. 
ITie  Constitution  has  vested  lurisdlction  o— 
"■       ■    he  DUirl     " 


partition  proceedings  in  the  Dlsulct  Court  as  a 
Court  of  Equity  by  virtue  of  the  Rant  of  Jniia- 
dlction  In  all  casee  In  cqui^  (CM.  Const  Ark 
lemedy  ii 


Jniit- 
;.  Art 
where  tbe  remedy  is  eou^t  in 
i>4iu>j^  Buu  as  a  Court  of  Law,  under  the  ln> 
rladlctlon  given  of  all  cases  atlaw  which  involro 
the  title  or  possession  of  read  property  (CaL 
Const  ISeS,  art  VI,  sec  C))  where  Ute  remedy 
is  sought  in  partition  pro(»edIngB  at  law. 
AciionR  at  law  for  partition  existed  at  the 

'-  '*■ of  parcenen  prior  to 

:  and  In  that  rdgn  the 
n  was  given  to  tenants 


Courts  of  equity  assumed  a  jurisdiction  over 
partition  proceedings  based  not  upon  etatnte, 
but  upon  tbe  Inadequacy  of  the  legal  remedy. 

1  Spenoe,  Eq.  Jur.  641MK14;  Freeman,  Co-ten- 
MS. 


Bursua  Codbt  or  tbb  Uhitbd  Statu. 


Oct.  Tku' 


•OCT  and  PutltioD,  Sec.  438;  I  FonUonqae'i 
Bq.  IB.  note. 

Partliloii  JDrladlctlon  being  conferred  bv  the 
CoDstttuUoD  upon  tbe  dbirict  court,  such  ju- 
ii«dlctlon  WM  eicluiiTe  Id  that  court 

Tbe  grant  of  probate  Jurisdiction  la  in  tbeie 

"The  County  Judges  Bball  aleo  bold  iu  their 
-aeceral  counties  Probate  Court,  and  perform 
■ucb  duties  as  Probate  Judges  as  may  be  pre- 
•cribed  by  law." 

Cal.  Const.  1868,  art.  VI.  sea  8. 

No  such  powers  cac  be  eiercised  uutil  and 
-except  so  far  as  expreeal  j  aulborlzed  by  statute. 
JSwA  T.  LindMey,  U  CaL  121;  Botaibers  v. 
Frank,  68  Cal.  403. 

Similar  clauses  have  been  construed  as  not 
empowering  tbe  legislature  to  extend  the 
powers  of  a  Probate  Court  beyond  tbe  proper 
and  established  bounds  of  the  established  pro. 
bale  jurisdiction,  aa  known  to  American  and 
Englwi  Jurisprudence. 

FarU  V.  Uiglty,  87  U.  8.  20  Wall.  875  (23: 
883);  Out  V.  Va*t,  1  Utah,  113;  Loeknane  v. 
Martin,  McCahon  (Kan.)  60;  Moon  T.  SoiMn, 
1  Idaho,  CS. 

Section  8  of  art  VI,  autborizea  the  LckIsIh- 
lure  to  confer  on  the  Probate  Court  probate 
poweiB  and  lurisdlction,  and  those  ool;. 

Partition  a  not  a  part  of  tbe  probate  Jaris- 
miction  derived  from  Eugland  and  exercised  in 
America    by  Probate   or   Surrogale    Courts. 

Pa^^t  WiU,  4  T.  B.  Mon.  432;  Toller's  Law 
■Of  Execuloi-9,  67.  60,  490,  461;  Se  Eakin'*  E»- 
tale.  90  N  J.  £q.  (C  C.  E.  Green)  481;  Daven- 
port  T.  Oatdmll,  10  S.  C.  817. 

The  constitutional  grant  of  jurisdiction  over 
•11  niaiters  leftitmentary  and  ot  admin ist ration 
la  identical  with  a  grant  of  probate  Jurisdiction. 

^Rith  T   Uiaig,  10  Smedes  &.  M,  447. 

Partition  Is  not  anslogous  to  and  is  not  a  le- 
^timate  extension  of  tlie  process  of  dis- 
ttibuiion. 

The  executors  and  ad  ml  nisi  ra  tors  are  and 
«ver  have  been  oHlcers  of  the  couit. 

Toller's  Law  of  Eira.  and  Admrs.  BS,  114, 
S41,  869,401. 

Thejr  exercise  a  power  over  the  atUte  under 
Ihe  direction  of  the  court 

Id.  8tl,  46,  76,  95, 100 

The  executor  and  administrator  havs  a  mere 
«nstodT  for  tbe  purpOM  of   aamitiislratioD. 

Id.  188,  241,  3S5,  S«t. 

InaProbate  Court,  the  decree  of  dIstrlbntloD 
neither  gives,  creates,  nor  tnnsfen  any  rights 
-ot  pro[>ert7.  a 

Distribution  j^ves  to  tbe  distributee  no  new 


tHvmjMUH  Y.   j/umiua,  m/JOi^.  iu«,  IVOi    j'cr- 

»,  Pubtie  Admr.  8  Bradf.  24fl;  EaytMTd  t. 
Hatmard.  30  Pick.  617;  Kingiburii  t.  SeotiU, 
26 Conn.  S4D: Foitery.Fi/Uld.MPick.  fiT; Milli 
T.  MartliaU.  8  Ind.  54;  Adam*  t.  Adamt,  10 
Uet  170. 

Partition  is  a  proceeding  issuing  in  a  Judg- 
ment transferring  property. 

Freeman,  Co-teuancy  and  Partllion,  sees.  80, 
260, 290, 847, 251,  238,  26£,  274.  371.,  MB, 

At  common  law,  a  voluntary  partition  could 
flnly  be  accomplished  In  tbe  manner  required 
for  tbe  conveyance  of  landed  estate. 
416 


Freemat),  Oo-teuuH7  and  Partition,  t^^ 
896,  403;  Co.  Litt  169  a;  Allnatt  on  PartiUuu, 
134-128. 

The  eierclae  of  Inrisdktion  over  wUla  of  real 
estate  does notenUrgethe probate jurialiclion. 

Williams  on  Exrs.  tttli  Am.  ed.  4S4, 888,  889. 

The  power  exerdBed  by  probate  courts  tc 
partition,  wherever  it  exists  Is  based  on  statute. 

Alabama;  Laws  of  Ala.  I83S,  p.  883,  sec.  48, 
Ala.  Code,  1862,  sec.  670:  Rev.  (&de  Ala.  leOT, 
sec.  8106;  Bn/nnt  v.  Sttanu,  16  Ala.  807; 
Ootar  V.  Pitt*.  ST  Ala.  692. 

Connecticut;  Stat,  of  Conn.  IMS,  p.  384,  Tit, 
81,  Cb.  1,  sec.  29;  Stat,  of  Conn.  1854,  p.  603, 
sec,  58;  QaUt  v.  Treat,  17  Conn.  888; 

IndiHoa;  Rev.  Stat.  1S48,  pp.  811,  813,  aecs. 
114,  115,  116;  Bcv.  Stat.  Ini  1881,  aece.  1186. 
1187;  a/mll  V.  Jieuno/i.  18  Ind.  34;  Btanetv. 
Eati,  7  Ind.  174. 

LouisiaDa;  Uookt  v.  Hooke,  6  La.  430. 

Maine;  Smith's  Laws  of  He.,  VoL  1,  p.  S89, 
Ch.  60,  tecs.  81,  88;  Rev.  Stat.  He.  1840-ti,  p. 
440,  Ch.  108,  sec.  I;  Hev.  Slat  1888;  p.  b», 
sees.  8,  9;  Earl  v.  Howe,  35  Me.  421. 

Massachusetts;  Provincial  Stat.  Haas.  1762, 
Ancient  Charter.  594;  Stat.  Alass.  1817,  Ch.  190, 
Qen.  Stat  Mass.  ISOO,  p.  490,  §  14,  p.  TIH, 
S§  48,  66. 

All  the  autbori;y  which  the  Judge  of  probate 
has,  upon  this  subject.  Is  derived  ^m  the  Stat- 
ute of  1817,  diap.  100. 

Wainwright  v.  Dorr,  18  Pick.  B85;  Arm*  v. 
Lyman.  6  Pick.  211;  Sigournm  v.  &'«».  21 
Pick.  101 :  [kmi»  V.  meami AS  Has*.  200;  Jenkt 
V.  nowland,  8  Qray,  586;  Garden  v.  Aarson,  1 
Mass.  823. 

Mississippi;  Stat  Laws  of  Hiss.  (Howard 
and  Hutchinson's),  p.  412,  g  89,  p.  471,  ^  14; 
Smith  V.  Oraia,  10  Smedes  &  H.  447;  Oarrit  v. 
»fiMr(,20MW  «49;  Lamy.Iietd.  BSMias.TT. 

New  Hampshire:  Comp.  Stat.  N.  U.  p.  803, 
a  6;  Kdlv  V.  SeUff.  41  N.  H.  SOI. 

New  Jersey:  Laws  of  N.  J.  1821,  p.  780,  §  18; 
Dilon's  Dig.  Laws  of  N.  J.  668.  §  10;  ZJw  «i 
dem.  Eiehman  *.  Baldain,  21  N.  J.  L.  (1  Zab.) 
896;  Gtirlitv.JeTtkint,  30K.J.L.(1  Spencer)  679. 

Pennsylvania:  1  Brightly's  Purd.  Dig.  Laws 
of  Pa.  1700-1873,  p.  4®,  5  188;  Bithop'i  Ap- 
ptal.  7  Watts  A  B.  251;  Safridg^*  Appeal,  9 
Watte  &  S.  66 :  Be  Oardinm't  Bitale,  4  Pa.  603. 

Tennessee:  Tbe  Countv  Court  baa  jurisdic- 
tion of  tbe  probate  of  wills. 

Code  Tenn.  1858.  g  2169;  Stat  Tenn.  1881, 
g  2169;  Eeywood  &  Cobb's  Revision,  p.  103, 
§47. 

Tbe  Connty,  Circuit  and  Chancery  Courta 
have  concurrent  Jurisdiction. 

Stata.  Tenn.  1881,  Revision,  Haywood  & 
Cobb's,  344;  Tenn.  Code,  1858,  §  83Mi  ffifaoj 
T.  Oantwn,  1  Cold.  860. 

Vermont:  Laws  of  Vt  1824,  pp.  840.  850. 
§8  79, 88;  Rev.  Laws  Vt  1880.  gg 
GHo!  V.  SandaU,  23  Vt  243. 

Wisconsin:  Rev.  Stat  Wis.  1849,  pp. 
1868,  605-807;  1878,  ?S  8043-8955. 

Minnesota:  Stat  of  Minn.  1861,  p.  360,  g  6; 
187B,  p.  597,  S  6. 

South  Carolina:  Stat  S.  Car,  Vol,  II,  p.  64. 
§  36  <SUt.  18S9-1849):  Biat.  8.  Car.  Vol.  6,  p. 
348  (Stat.  1814-1888);  Rev.  Btat.  B.  0,  p.  67B, 
§  41;  Fatui  v.  SaiUg,  6  Rich.  L.  110;  Jtetm- 

rvt  V,  Caldwea,  10  S.  C,  817;  Qatm  v.  Jride. 
Rich.  L.  698. 

.^        US  U.  8. 


BmntMHi  ▼.  TuM. 


Mr.  fl«Mwl  K.  Wilson,  for  defendBDt  in 

Tbe  Probite  Conito  of  Calif orcla  In  1870  Lad 
JnrtsdicUoD,  u  udllarf  to  the  wttlemeot  of 
tbe  eaUtM  of  decmaed  peraoiu,  to  partlUon  the 
teal  property  mmong  tbe  hdn  or  other  diatrlb- 

8t»t  of  CbI. 877i6tat.  of  Cal.  of  1901.  448, 
4S1,  482, 4S!ti  art  Vl,  g  6,  of  the  Const,  of  Cal. 
tn  icvce  lo  1870. 

In  Eo^aiuJ,  the  common  law  courts  had 
JuTisdlctioii  to  partition  ettatea  held  by  copar 

1  Rrave'i  EUL  8d  ed.  (Dnblin),  812;  Hual- 
•0D'sed.SS5,dtlDgBractoD,71bto77bi  Dub- 
lin ed.  of  1787,  p.  812;  Roscoe's  Treatise  on  the 
Law  of  Actlona,  180;  Co.  Ult.  170  a,  1«7  a; 
AtloaftOD  Partition.  64. 00;  Bao.  Ab.  Tit.  Joint. 
Teoanta,  (I);  Freeman  on  Cotenancy  and  Par- 
tition, g  420  ft  Mf . 

Tbe  modes  of  proceeding  In  partition  cases 
tn  the  oommoD-law  courts,  are  folly  detailed  by 
(be  foUonlnff  «uthoritiear 

AUnkU  on  Partition,  «0. 70;  Booth  on  Beat 
AcUona.  244,  240;  2  Cruise,  280:  Pelersdorra 
Ab.  Tit  PartltioD :  LltUetoo,  gg  247.  248 ; 
Cbltt/B  PI.  1890-1407;  Bac.  Ab.  JoIntTenanIs 
1,  and  Freeman  on  Cotenancy  and  Partition, 
f  422. 

Tbe  Jurisdiction  of  tbe  courts  of  common 
bwandcbonceiy  are  concurrent. 

Hltford,  £q.  PI,  by  Jeremy,  120;  1  Story's 
Eq.  JuriSL  S  000.  «<  «^<;  ShicUand  t.  atriek- 
tend,  6  Bear.  77;  Agar  v.  Fairfax.  17  Yea.  Jr. 
001;  Watim  v.  Duke  of  X&rtAumbtrLiTid.  11 
Vm.  Jr.  158. 

The  jurisdiction  granted  the  District  Court 
tn  equity  cases  did  not  prohibit  the  Legislati" 


■ODS  among  tbe  heira. 

Zandtr  r.  Coe,  0  Cal.  280;  (hwlwrtghl  t. 
Bear  Biter  &A.  W.  i£  A:  Oi.  80  CaL  077;  &>■ 
tmberg  t.  I^ank,  08  CaL  402. 408;  CaulJUd  v. 
£tmm«.  28CaL  118;  Telo  County  v.  Bacramento, 
80  Cal.  IM;  Btoppdiamp  t.  Mangeot,  42  Cal. 


AugiA 

BeUoe  t.  Begert,  9  Cal.  129;  Beck  v.  Qerke,  12 
Cal.  480:  WaO*  v.  WaUcar,  87  CaL  426;  EitaU 
^BinekUy.  08  CaL  407;  Dt  Caetro  t.  Barr^,  18 

The  jurisdiction  of  Probate  Courts  is  widely 
eiercised  in  the  States  of  the  Union. 

Bryant  t.  BUarne,  10  Ala.  802;  Coler  v.  PitU, 
J7  Ala.  892;  Oatei  v.  Treat.  17  Conn.  880;  SAuH 
y.  Kennon.  18  Ind.  34;  Bennel  v.  Eatt.  7  lad. 
ITS;  Mamtn  r.  Maeon,  12  La.  089;  Badon  v. 
Foueher,  16  U.  406;  Hooke  t.  Hoolce.  6  Ls.  4S0; 
i^UCT-v.  IFeW,  a  Me.  807;  Earl -r.  Bom,  Z^JAa. 
410;  Oosneett  t.  Seed,  12  He.  193;  Deat  t. 
Mioper,  81  He.  107;  Furlong  v.  Bouk,  89  Me. 
123;  Pitree  t.  Irish,  81  He.  &4;  Clark  r.  PUh- 
«n.  Id.  008;  Potter  r,  Baiard,  11  Allen.  187; 
Walnter^ht  v.  Dorr,  18  Pick.  883;  Armi  t. 
Tmum,  0  FIA.  211;  Sigoumeg  t.  fifUw.  21 
FtiA.101;  Bimitv.  8Uamt.  16Hus.200;Jr!nte 
T.  JBvwland;  8  Gray,  630]  Oordtm  v.  AorsDn,  1 
Has*.  8SS;  Oornst  t.  Smileu,  7  Smedes  £  M. 
88;  ObmpteB  T.  FiiUaw,  13  N.  H.  S62;  KOly  t. 
Ut  D.  &  tr.  8.  Book  82.  27 


Settu.  41  N.  H.  001;  An, » tfam 
SaJdWn,2I  K.J.L.  <1  Zab.)  800;  Ourtie  t. 
Jenkins.  90  N.  J.  L.  (1  Bpenoer)  «79;  Slatt 
T.  Mayheu.  9  N.  J.  L.  (4  Bala.)  70;  JfaAoA  t. 
AiMs,  S  Watu.  808;  BOAcp's  Appeal.  7  Watta 
&  B.  251;  i/iM  T.  <?«i^,7  Watu  ft  8.  278; 
Grefy.  Orvff.U  Berg.  A  R  168;  B^fridg^t 
Apmal,9yiaX\ateQ.V&;  MePhermnt.  OunHf, 
11  Serg.  A  R.  432;  BavingUm  t.  C^rjl;«,  2  Pen. 
&  W.  110;  ib  Gardiner'e  BhaU.  4  Pa.  60S: 
Herr  v.  Herr,  0  Pa.  438;  iWf*  Betate,  6  Pa. 
467;  JWntor  t.  Bmdarton.  7  Pa.  48;  Lair  t. 
Euntieker,  28  Pa.  110;  iAmsm  t.  Ormtby.  89 
Pa.  198;  MerkUin  t.  TVupneS,  84  Fa.  43;  Oiy- 
^*  Ameal,  80  Fa.  186;  DrtO^  ▼.  AlUnlom 
Water  Co.  63  Fa.  326;  flarfmi  t.  Lanohaia,  99 
Pa.  280;  McGinn  t.  Meaure,  14  Pa.  184;  m'j> 
OM  T.  Cannon,  1  Cold.  808;  Orka  t.  Amdaa, 
23  Yt  242;  QHhtt  t.  Ti^nta.  18  Wis.  473; 
IVp««  T.  FarruMorth,  80  Wis.  077;  Simpton  t. 
Om*,  24  Minn.  180;  Tompkine  t.  Tompkine,  1 
Biory,  C.  C.  047;  Sa<i«  y.  Sftaw,  4  Cranch,  C,  C. 
715;  LeaU  r.  Pratt,  2  Wbart.  81;  fluMarrf  t. 
Riekarl,  8  Yt  207;  Fm:*  T.FJoUurff,  1  How. 
(Hlas.)  444. 

Tlie  Btatutea  of  Caliromis  investing  Probata 
Courts  with  jurisdiction  to  p^irtition  estates 
amoQE  tbe  heirs  or  other  dUlributees,  are  not 
Id  Tiolation  of  tbe  Conatilutlon  of  the  Stale. 

Meek*  v.  Olphgrii,  100  U.  8.  694  (20:735); 
Mtekt  V.  VattauU,  8  Buwy.  20S,  and  raseH  cited; 
Gunmngham  t.  Atliley,^  Cal.  465;  Meeki  v. 
SaJln,20  081.621;  Meek»ii.KiTbs.  AT  Cti.\«&; 
Chapman  v.  ffoUitUr.iZ  Cal.  403;  Buiioa  r. 
£i.M.31Csl.  01. 

The  power  of  the  LegUIatare  over  the  sub- 
ject of  descents  and  successions  Is  absolute, 

8taU  V.  Smith,  70  Cal.  166;  Lyont  v.Stafa.  07 
Cal.  380;  Otrrateo  v.  State,  Id.  8B5;  PeopU  r. 
ICMtrt,  13  CaL  160. 

Kotlce  was  oublisbed  once  a  weelt  for  four 
successive  weeKs. 

Sec  170G,  Code  of  Civil  Pro. 

The  decree  abows  that  prooF  of  notice  wsa 
made  to  tbe  satlafaction  of  tbe  court.  Tbe  de- 
creets coDclusive  evidence  of  thIsJurisdiclioDal 
fact. 

MeCletUm  t.  Anirwjr,  63  Cal.  023;  Be  Star- 
bonft  Ettate,  70  Cal.  147;  Be  Pabmaref  Be- 
tate,  68  Cal.  402;  Dean  t.  Superior  Ct.  Id.  477; 
Wiggin  v.  Stipenor  CI.  83  Cal.  400. 

The  Code  in  its  provisions  relating  to  probate 
proceedings  In  section  1718  requires  the  court 
to  appoint  some  competent  atiomev  at  law  to 
represent  in  all  such  proceedings  all  devisees, 
h^,  etc. .  who  are  minors  and  havf  no  general 

Sea  1807.C.C.P. 

Had  tbe  appointment  of  a  guardian  ad  litem 
been  required,  tbe  failure  to  do  so  would  have 
been  a  mere  irregularity,  to  be  reached  on  an 
appeal,  but  not  rendering  the  proceeding  void 
when  attacked  collaterally. 

Freeman  on  Judgments,  §  161;  &mmont  j, 
McKay,  5  Bush,  26;  Montgomery  v.  Carlton,  66 
Tex.  8M;  Beeier  v.  Bullitt,  8  A.  K.  Marsh.  280; 
Bai^xr  T.  Taylor,  ODaca.  87;  Austin  v.  Charlet- 
toan  Female  Seminary,  8  Hetc  196;  &oom  T, 
Burdick,  1  Hill  (N.  Y.)  181;  BaHter  ».  Qratei. 
18  Vt298. 

The  proceedings  of  the  commlsaloner  wera 
In  euct  compliance  with  the  law. 

Bees.  1683, 1684,  C.  C.  P. 
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The  InfBiit  tuSn  liad  dq  giUTdlao.  The 
court,  therefore,  onder  aectiOD  1718,  0.  0.  P., 
appointed  the  Bttonie;to  repiesent  tlie  mlnon. 

The  court  had  the  dlscietlon  to  adopt  the 
mode  of  proceeding  pTeacribed  nnder  chap. 
XI,  C.  0.  P.  ^ 

The  objection  only  goes  to  a  qnestlon  of  ei^ 
TOT  not  to  be  reviewed  collateral!;  in  this  ac- 
tion. 

Partition  In  probate  proceedings  It  onlj  an- 
cUlary  to  the  settlemeol  of  the  estate,  and  u  not 
intended  to  be  made  between  any  othera  than 
the  heirs  or  devisees  of  the  decedent. 

€ec.  16T6, 0.  C.  P.;  FrecBian  on  Co-tenancy 
&  Pertiiion,  §  55S. 

A  decree  or  Judgment  in  partition  haa  no 
other  effect  than  to  sever  Uie  anilr  of  poues- 
iion,  and  does  not  vest  In  either  of  the  co-ten- 
ants any  new  or  additional  title. 


In  decreea  of  parntion  in  the  Probate  Oonrt, 
no  deed  of  release  of  their  severxl  proportions 
by  one  heir  or  devisee  to  another  is  required. 

1  WaBbbum  on  Beal  Property,  G86i  Freeman 
on  Co-tenancy  &  Partition,  5  427;  Freeman  t. 
Sahm,  68  Ca].  114;  Wright  T.  JtartA,  3  Q. 
Greene  (Iowa)  110;  1  Story's  Eq.  Jur.  g  6S3; 
Be  earratof  •  Bitate.  86  OA.  277. 

Mr,  JvtUee  H«.rl«,D  delivered  tlM  opinion 
of  the  court: 

This  case  involvea  the  title  to  a  flfty-vara  lot 
In  the  City  of  Ban  Francisco,  numbered  two 
hundred  and  five  on  its  ofBcial  map.  It  was  a 
part  of  the  separate  estate  of  Horace  Hswea, 
Benfor,  who  died,  Intestate,  In  that  city  on 
March  12, 1871,  leavinEasblsonlybeirsailaw, 
his  widow  Caroline  Eawes,  and  two  [minor 
children,  Horace  Hawes,  Junior,  born  March 
SS,  18S9,  and  Caroline  0.  Eawes,  bora  August 
9e,18«4.  la  December,  1871,  tiie  widow  qnall- 
fled  as  admlnlBtnttlx  In  the  Probate  Court  of  the 
City  and  ConoW  of  Sao  Frandsco.  In  that 
cafndty  ahe  took  possession,  as  was  her  duty 
under  the  law  of  California,  of  the  entire  estate 
of  her  deceased  husband,  and  held  it  subject  to 
the  control  of  that  court.  Civil  Code,  §  1884; 
Code  of  Civil  Procedure,  g  1S6I. 

In  ftddition  to  the  above  lot,  the  intestate  was 
ler,  at  the  time  of  his  death,  of  a  large 


some  of  whldi  wss  community  property,  and 
the  residue  separate  property.  By  the  law  of 
Califomfa,  nnon  the  death  (rf  the  nuaband,  in- 
testate, one  half  of  the  commuaity  proper^ 
goes  to  the  surviving  wife,  and  the  other  to  bu 
descendants  equally,  or,  in  the  absence  of  de- 
scendants, according  to  the  right  of  representa- 
tion, and  Id  the  same  manner  as  the  separate 
property  of  the  husband;  and  upon  the  death 
of  die  husband,  leaving  a  widow  and  more  than 
one  child  living,  or  the  lawful  issne  of  one  or 
more  deceased  children,  one  third  of  hli 
estate,  not  otherwise  limited  by  marriage  con- 
tract, goes  te  ■■^- -" -"* .-j_.- 

equal  uiaree 

issue  of  any  deceased  child  by  right  of 

sentation.    Cl*ll  Code,  gg  Kffi,  1^  687, 

140a. 

Aenoed,  Fohrnary,  U,  lsfB,'by  Hrs.~SawH, 
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adminiatratriz;  In  the  Probate  Court  of  tbo 
City  and  CountT  of  Ban  Francisco.  Ther 
were  instituted  for  the  purpose  of  obtaining 
a  final  settlement  of  her  accounts,  and  also 
the  distribution  and  the  partition  of  the  otate. 
Such  a  settlement  was  had,  and,  after  a  decree 
of  distribution  waa  passed,  ibe  court  proceeded 
to  made  partitton  betweea  the  heirs  according 
to  their  respective  interests  of  the  various  par- 
cels of  real  estate  remaining  in  the  hands  ofthe 


including  the  above  lot,  was  set  apart  to  the 
widow,  while  other  lands  jn  that  county,  and  in 
San  Mateo  Coun^,  were  allotted  to  the  children. 

By  deed  of  Hay  24,  167S  and  for  the  con- 
rideration  of  three  htindred  thousand  dollars, 
tbe  widow  conveyed  the  above  lot  to  James  C. 
Flood.  The  latter  was  in  possession  uuderhls 
purchase  untU  August  21,  1876,  when  he  soU 
snd  conveyed,  for  alike  sum,  to  James  O.  Fair, 
who,  prior  to  the  present  litigation,  put  upon 
tbe  lot  substantial  improvements  <h  the  value 
of  severaJ  hundred  thousand  dollars. 

On  the  eth  of  April,  1881,  Caroline  O.  Hawes 
Intermarried  with  James  A.  Robinson,  who 
had  previoueiy,  Febmaiy  S4. 1881,  qualifledas 
her  guardian. 

The  present  suit  was  brongbt,  June  6, 1883, 
in  the  names  of  Urs.  Bobinson,  by  her  husband 
as  guardian,  and  Horace  Hawes,  Junior,  to  re- 
cover tno  undivided  thirds  of  said  fifty-varn 
lot  In  the  progress  of  the  cause  Uts.  Bobin- 
son was  Joined  with  her  brother  as  an  original 
plaintiff  in  her  own  right  The  defendant 
claimed  title  under  the  decree  of  partlllon  in 
the  Frobale-  Court  That  d«)ree,  the  plaint- 
iffs Inristed,  was  void,  A  Jury  having  been 
waived,  there  was  Judgment  for  the  defendant, 
the  court  below  holding  that  the  proceedings  la 
the  Probate  Court  were  in  conformity.  In  aU 
nspects,  with  law.  ^ 

The  principal  assignment  <^  error  is,  that, 
under  the  Ccmsdtulion  of  California  prior  to 
1680  the  Probate  Court  could  not  take  Jurisdic- 
tion of  a  proceeding  to  partition  real  estate.  It 
is  contended  that  its  control  over  the  estato 
ceased  when  it  approved  the  final  settlement, 
and,  by  a  decree  of  distribution,  defined  the 
nature  and  extent  of  the  Interests  of  the  hdn 
Intheiem^ingestateofthedecedent  A  par- 
tition severing  the  unity  of  possession  among 
the  heirs,  and  InvesUng  each  with  a  right, 
as  against  the  others,  to  the  ezclndve  posses- 
sion and  ownership  of  distinct  parts  of  the  es- 
tate, could  not,  it  is  insisted,  have  been  consti- 
tutionally effected  by  proceedings  in  a  ^obatA 
Court  These  quesUtms  have  received  the  most 
careful  consideration,  as  well  because  of  their 
Intrinsic  Importance,  as  because  their  deter- 
mination by  this  court,  as  we  are  Infonoed  by 
i^unsel,  may  seriously  affect  the  title  to  large 
bodies  of  land  Id  Calltomta.  ^^.- 

Tradng  the  course  of  l^islation  In  CsHfomia  l** ' 
In  reference  to  the  Jurisdiction  and  powen  of 
tbe  Probate  Courts  of  that  Slate,  we  find  that 
the  first  statute  upon  the  subject  is  (hat  of  April 
22. 18&0,  entitled  "An  Act  to  Regulate  the  Bet- 
Uement  of  the  Estate  of  Deceased  Fenoos." 
8t«.  CaL  1860-88,  c.  12».  p.  877.  Another 
statute  was  passed  Hay  1, 18S1,  liaring  e  simi- 
lar title,  and  covering  the  same  suMect  Com- 
piled Iaws  CsL  180O,  0.  ISO.  pp.Vn  to  «38. 
USD.& 
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J  In  tbe  Proteie  Ccmta  tot 

Uemeat,  dbtribotltm,  ud  pcrtltlon  of  eatate* 
were  condiiaed  wlthont  miteiUl  ehaose,  and 
the  pcnren  of  tboae  courts  enlarged,  bv  tCe  Code 
of  CiTil  Praoedore.  Tbe  aecttona  of  the  Code 
bearing  npon  tlie  qaeMkm  of  tbe  Jurisdiction 
and  povera  of  thoaecoorta  are  too  numerous  to 
be  laooTporated  in  tbfs  opinton.  It  Is  auffldeut 
to  aa7  tbat  upon  a  cateful  enmlnatJOD  of  tbem , 
we  are  of  opnlon  tbat  It  was  tbe  Intention  of 
the  Ledalaton  to  invert  Probate  Courts  -wlU) 
aathoiilf,  in  connectioii  vlth,  and  as  andllair 
or  sapiuemeBtai;  to  tbe  wttlemeDt  and  distii- 
bntion  of  eetate%  to  make  partition  of  real  prop- 
pert7— wbere  the  title  nt  tlie  deceased  cmer 
aad  the  heinblpof  tbepartieBBre  undisputed— 
■o  as  to  Invest  each  hdr  with  a  separate  tlUe  to 
tbe  partioalar  part  or  parts  allotted  to  Um  t^ 
tbe  aeciee  of  partition.  No  other  Interpeta- 
tlon  Is  coodstcot  wltii  tbe  words  of  the  Code, 
gg  1E81, 19M.  19K,  Vm,  1468,  UQS,  1870  to 

Doea  lite  State  Coostitntion  prohlUt  the  par- 
tition of  real  eatate  hrpioceedinn  in  a  Probate 
OonrtT  Tbe  contention  of  the  idaintUh  is  that 
exclu^ve  original  Jurisdiction  of  such  proceed- 
ings Is  eiven  to  district  courts,  and  tbat  parti- 
tion is  fordgn  to  tbe  probate  s;itein  aa  recog- 
nlsed  In  that  instrument, 

Br  tbe  CcntaUtution  of  California,  In  force 
at  the  time  partition  vaa  made  of  tbe  estate  In 


in  Coonty  Courts,  In  Probate  Courts,  and  in 
Justices  of  the  Peace,  and  in  all  such  Record- 
Bia'  and  other  inferior  courts  aa  tbe  Legislature 
may  establish  In  any  incorporated  dly  or  town ;" 
aoa  the  supreme  court,  tbe  district,  couaty, 

Srobate,  and  such  other  courts  as  the  Legisla-  ttbt 
ire  should  prescribe,  were  declared  to  be 
courts  of  record.  Const  of  1840,  amended  In 
1862,  art  YI,  gg  1,  9.  Tbe  supreme  court  la 
invested  with  appelate  Jurisdiction  in  alt  cases 
inequitj;  In  Besses  at  lawlnvolving  tbe  title 
or  possession  of  real  estate,  or  the  legality  ot 
any  tax,  impost,  aasenment,  toll  or  municipal 
fine,  or  in  nbich  tbe  demand,  exclusive  of  ii^ 
terest,  or  tbe  value  of  tbe  property  in  contro- 
veny,  amounts  to  three  hundred  dollars;  in  aQ 
cases  arising  in  tbe  probate  coorts;  and  in  all 
criminal  cases  amounting  to  felony,  or  qoea- 
tlooBof  law.  It  also  has ''power  to  issue  nriu 
of  mandamus,  eerUorari,  prohibition,  and 
kabtat  amtM,  and  also  all  writs  neceasair  or 
proper  to  the  complete  exercise  of  tia  appellate 
Jurisdiction-    ia.84. 

The  Constitution  of  1849  provided  tbat  the 
District  Courts  "  shall  have  original  Jurisdic- 
tion in  law  and  equity  in  all  civil  cases  where 
tbe  amount  in  dispute  exceeded  two  hundred 
dollars,  exclurive  of  Interest.  In  all  criminal 
cases  not  otherwise  provided  for,  and  in  all  is- 
suea  of  fact  Joinea  in  tbe  Probate  Courts, 


dbyGo^Ie 
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SUPKKlfK  COUBT  or  THB  UiriTKD  ftr^TBI. 
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tbelr  JarltdlcUon  iball  be  UDllnilAd."  Oonat 
1848,  Art.  TI,  g  6-  But  In  1SC2  tbe  CoDttltu- 
tlDii  wu  amended,  and  tn  )ieu  of  that  Kcdon 
Uw  foUowlng  -wu  gutMtttnted:  "  Tbe  Diatrtct 
Coorta  abtll  baTe  oilgtiul  joriwUcUoa  In  all 
caaea  In  eqnltv;  also.  Id  all  caaea  at  law  whkli 
fnTolve  the  tiue  or  powogrion  of  leal  fxaptxtf, 
or  tbe  legalltj  of  any  tax,  Impoel,  aaseMment, 
toll,  or  muntcipal  fltie,  and  In  all  other  cases  In 
wbich  tbe  demand,  exdualTe  ot  intereet  or  tbe 


nal  caaea  not  otberwiae  prorided  for,  Tbe  Bia- 
trlcl  Cknuta  and  tbdi  jodgea  aball  ban  power 
to  (Moe  writs  of  kabeai  eorpvs,  on  petition  b7 
or  on  bebalf  ot  any  person  bdd  In  actual  ens- 
todj,  in  tbeli  nM)ecUvs  dittricta."     Const 

im.  art  yi,  s  e. 

TbeConstltntlonof  ISM,  also,  proTid«d  for 
tbe  election  of  a  oountr  Judge  in  eacb  organ- 
ised county,  wbo  "  shall holdtbe  county  court, 
and  perform  tbe  duties  of  surrogate  or  probate 
Judge,"  and  with  two  juatlcea  of  tbe  peace, 
"  shall  bold  Courts  of  Sessions,  with  such 
criminal  Jurisdictioo  as  the  Lc^slatnre  shall 
prescribe;  and  be  Bhall  perform  such  other  du- 
ties as  shall  be  required  by  law."  It  was  fur- 
tber  provided  that  "  the  County  Courts  shall 
lure  auch  Jurisdiction  In  case*  arlslDg  in  Jua- 
^___. ._     _j. ,_. TstheLr-'- 


tices'  courts,  and  In  spedal  a 


latnre  may  preacribe,  bntsballbave  no  original 
cItH  jurlsdicftut  except  In  such  wedal  caaea," 
Const  18UI,  art.  TI,  tSg  8  and  9.  But  t^  tli« 
Antendmenta  of  18SB  the  powen  and  Jnrudlc- 
tionof  ConntrCoorttwere  greatly enluxed,  a« 
will  be  seen  from  the  following  lection  adopted 
In  lleii  of  thoaa  Just  cited:  "  B  8.  Tbe 
Conn»  Courts  shall  have  orlgtnal  hulsdlctloB 
of  acllona  of  fordble  enbr  and  oetainer,  of 
proceedings  tn  InsolTeDcy,  of  actions  to  pre- 
veot  or  abate  anoisaace,  and  of  all  auch  special 
cases  snd  proceedings  as  are  not  otheiwise  pro- 
Tided  for;  and  also  snch  criminal  Juriadk^oa 
aa  the  L^ial^me  mi^  preacribe:  Owj  shall 
also  have  appellate  juriadictlon  In  all  casea 
arUog  in  coutta  hela  bj  JusUces  of  the  peao* 
and  reoorden,  and  in  socb  inferior  courts  «■ 
may  be  established  tn  pursuance  (d  aection  1  of 
this  article,  in  tbeir  respectiTe  counties.  Tba 
county  Judgea  shall  also  bohl  in  Uselr  aereral 
counties  Probate  Couru,  and  perform  such  du 


ties  as  probale  Judges  as  may  be  prescribed  by 
law.  The  County  Court*  and  their  Judgoa 
shall  also  ban  power  to  iaiue  writs  of  \aeam 


The  argument  in  behalf  ot  the  plalntlffa, 
briefly  stated,  la  that  the  Legislature  could  not 
confer  upon  County  Courts   Jurisdiction  of 


mlMknieca  tat  each  000017.  Tbe  estate  In  eeoh 
oouDly  muat  be  dlTlded  BOpusUlr  amocs  Uie  helis, 
devlM«a,or  lecateea,  a*  it  tbeie  was  oootheresUte 
tobBdMded;Duttbeooinminloner  fltst  appelated 
moM,  oDle**  otberwiee  <UMcted  br  the  probate 
«oun,mBkedlvlEloaatsooIi  nal  enatei  wberefer 
altuated  wlttaln  thisBtate. 

SeoLins.  Partition  or  distribution  ot  tbe  lealee- 
tate  mar  be  made  aa  prorided  In  this  ohaptar,  al> 
tbouch  aoma  ol  the  oritlnal  belts,  teeateea,  or  der- 
tsec*  ma7  hare  conrayed  tlietr  BliBies  10  other 
penoD*  and  such  tiuma  must  be  assigned  to  tbe 
person  boUtns  the  aame^  to  tbe  tame  manoer  aa 
ibejr  otherwlsewould  bare  been  to  suobbein,leca- 
taasior  derlseea. 

Seo.inB;    WhauboftdlsMbutlop 


twe.iau.  wnen  w.ww— K>w^u>>~.u.«~~ 
without  pieJuOlM  or  looonvenlenee  to  the  owneia, 
tbe  probate  oourt  may  mmlfa  tbe  whole  to  one  or 
move  of  tbe  partita  aaUtJed  to  share  therein  wbo 
win  accept  It,  alwars  piefenlnc  tbe  malee  to  tbe 
females,  and  amonr  euldrea  preferTlUK  tbe  elder 
to  ttte  Tomiier.  The  partlea  aooeiitlna  the  whole 
most  Fa7  to  the  other  partlea  Inteiested  their  Just 
pR^cutlon  of  tbe  due  value  thereof,  or  secure  tbe 
same  to  their  aatitltetloD,  or.  In  eaae  of  tbe  mmori- 
^  of  enob  partr  tben  to  tbe  mttafactlOD  ot  his 
■nanUMi,andtliebueTalneot  the  estate  muat  be 
BBOBctalDed  and  reported  Iv  tbe  eonunlsslonerB. 
Wbeo  tbe  oonuDlsslonen  appointed  to  make  parti- 
tion are  of  the  opinion  Ibal  the  real — * " 

be  dlrlded  wtthoot  prejudloe  or  Ir" 
tbe  owneia.  tber  must  to  report  to 
[id  Od  tba  whole  ba  aesi 


VI  niuD  nu  enafto  nna  id  uw  porvuD  i 
same  Is  so  assigned. 

Beo.  im.   wben  anr  tract  ot  land  or 
of  greater  value  than  any  ooe's  share  In  me  ssmia  10 
beolTlded,  and  cannottM  dlrlded  without  iDjnry  to 
tbeaamch  maybe  set  off  by  tbe  oomniJ^>»>-'< 
appolDted  to  make  paiHUoD  to  any  of  tbe 
who  wm  accept  It,  irtttag : — " 


ig  pxef eienoe  at  preaoilbed 


lie  partMoE 

equal,  and  tba  oommlmdoneie  must  mt&e  tbeli 
award  aooordlnglv;  Iwt  tuoh  MttlttOD  tt— "  --' 
be  eetabllBbed  by  oie  oourt  until  tbo  sums  I 
are  paid  to  tbe  parUea  endtled  to  the  er— 
ourad  to  tbefr  BBtlaf BoUon. 

Sec  IIM.    When  it  appeara  to  tha  rmur 

oommitdoneis' report,  OiM  lte« 

tafarly  divided,  and  tbcnild  lie  sold,  the  court  may 
order  the  aale  of  the  whi^  or  any  part  of  tbe  «^ 
tate.  real  or  peraonal,  by  tbe  ezeoutor  or  admluls- 
tmtor,  or  by  BoommlMionar  appointed  lor  that  pur> 
pote,  and  tbe  prooeeda  dialrlbuled.  "nie  salemusa 
be  conducted,  reported,  and  ocmBimed  In  tbe  same 
manner  and  under  tbe  tame  requltemenia  provided 
to  Article  IT.  Cbvter  vn  ottbk  title.  (.See  ante. 
11.188,  Bee.  U8BJ 

Bee.  USL  Before  any  partition  la  made  or  any 
estate  divided,  as  provided  In  this  chapter,  noUos 
must  be  given  to  all  pereona  Interetted  In  Uiepartu 
tton,  then'  guardian^  agenli  or  attomeyi,  by  tba 

Issioners.  of  the  ame  and  plaoa  when  and 

they  sbiul  proceed  to  mahe  psrtitian.  The 

Moneia  may  take  testjmooy,  ordor  nirreya, 

and  lake  sntdi  otber  steps  aa  may  be  neoeasary  to 
enable  them  to  form  a  Judgment  upon  tbe  motlere 
before  tbem. 

Sec.  IMl.    nie  oommlmloners  mart  rut>ort  their 


proeeedlius,  and  tbe  paitltton  agreed  upim  betweeo 
tbem,  to  the  probata  oouic,  In  writing  and  tbe 
court  may,  fOr  snlBolent  reasons  aet  aaOe  the  1^ 

luch  Kpoit  la 
tbeludBinent 
n,  attcaced  by 


port  and  oommK  the  I 


copy  ottb- 

, Itlon  made  thereon,  a , 

tbe  clerk,  under  the  seal  of  the  court,  must  be  r*. 
corded  In  the  offloe  01  tbe  reoonlcc  i>f  the  oounty 
rbere  tbe  lands  lie. 
Beo.WM.    ffhentbeprqbateoourtmaketalndg- 

_9ltlsnot 
lafceiiart*. 

e  of  tbem, 

feeing   AUqueatlonBaBtoadvancementsmadek 

alhwod  to  have  been  made,  by  tbe  deeedeot 

„  his  heirs,  may  be  heard  and  determined  bj  the 

probate  court,  and  most  be  nradfled  In  tbe  do. 

,_,__  ^^  distiibating  (be  eetatet  and  tba 

ot  tbe  probate  oourt.  or. 

U8D.8. 


n  appMO,  ot  Uie  topreme  oourt, 
uUes  Intenatod  In&a  aitate. 


>,  Google 
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BUiia  or  mkUeim  of  which  ori^nftl  JnrladlctloD  Is 
giTen  bj  ths  Oonatttution  to  Dbtrict  Court*; 
ttiMt  wb«tber  a  proceeding  for  putitioii  be  re- 
cmrded  a»  a  csm  in  equity,  oi  a  caao  at  lav  Ib- 
voItIde  the  title  or  poeM«lon  of  real  proper^. 
It  la  within  the  orinual,  and,  therefore,  eiclu- 
■ive  JurisdlctioD  of  a  District  Court;  and  that 
the  provlalon  requiring  countv  Judgea  to  hold 
"  Probate  CourU,"  and  "  perform  such  duties 
u  probate  judge*  as  may  be  prescribed  t; 
law,"  did  not  authorize  the  Legtilature  to  iu- 
veet  Probate  Courts  wiUi  jurisdiction,  concur- 
lent  with  District  Courts,  id  cases  of  which  the 
lait«T  were,  b;  ezpresa  words,  given  original 
Jurisdiction.  It  must  be  conf^ed  that  some 
a-ipport  for  this  poaidou  is  found  In  the  general 
laugnage  employed  In  Zander  r.  Cot,  5  Cal. 
S80i  i-^cjOe  T.  Mwler.  9  C<U.  85;  and  OautJUld 
V.  Staenu,  38  CaL  118.  <Va  Zander  t.  CW,  the 
court  proceeded  upon  the  ground  that  fbe  Legis- 
lature could  not  confer  on  ^me  court  the  func- 
tions and  powers  which  had  been  conferred  by 
the  CODStltulioD  upon  another  couri.  In 
J^eople  V.  ii'ouier,  9  Cal.  66— where  the  question 
waa  as  to  theconstltuLionalUf  of  a  statute  giv- 
ing an  appeal  to  the  court  of  sessions  from  a 
Joagment  In  a  criminal  case  tried  In  a  justice's 
court— the  court,  referring  to  Zander  t.  Got, 
and  previous  eases,  said:  "The  rule  of  coa- 
aintctfou  eatablisbed  by  these  dedalons  is  this: 
That  when  certain  powers  are,  la  form,  qfflrm- 
attwsy,  uestowed  on  eertain  courts,  they  are 
■till  aMluMDe,  unless  Uere  Oe  somu  eiccpHon 
•pecUled  in  the  CtmstltaLion  Itself,  i  " 
to  prescribe  the  cases 
•btrald  extend  ' 

cuDferred  upm  the  blstrict  Courts  certain  .. 
Inal  JnrisdictioD  In  civil  cases,  and  there 
no  apecibed  esceptlon  stated,  and  no  power  i  _ 
preiBljr  given  to  the  Legislature  either  to  limit 
or  increase  tbia  Jurisdiction;  therefore  It  is,  as 
to  the  class  at  cases  enumenUed,  awIiMtw." 

In  OoiUfiMr.  Sttttnt.  S80al.  118, the  court 
declared  to  be  unconstitutional  an  Actempow- 
ertng  Jnstioes  of  the  peace  to  tiy  actiona  for 
lormble  entry,  or  forcible  or  unlawful  detainer, 
Ita  validity  was  attompted  to  be  maintained 
under  the  general  giant  to  the  Legislature  of 
power  to  bx  bv  law  the  "powers,  dntlea  and 
raponaibUitlee"  of  Jnation  of  the  peace. 
Oonat.  1W3,  art  TL  S  ft.  Bat  Um  court  held 
that  tbe  subject  of  forcible  entrlea  and  of  f  otd- 
b)e  and  unlawful  detainers  waa  expresslT  com- 
mitted bf  tbe  Constitution  to  County  Cotiris, 
and  that  tlie  Act  tbere  tn  question  was  uncon- 
•UtutlonaL  WheUier  the  court  had  in  view 
Ihe  rule  of  constitutional  construction  an- 
Douncedl)i2iind»rv.  Cte.andAopbv  Ft>v)ler, 
tt  la  impossible  to  say;  for  no  reference  ia  made 
to  dtber  case.  As  pointed  out  in  Coartioright 
y.  Btar  Rittr  A  A.  ff.  *  Jf.  (fe  80  Cal.  KM, 
the  dedsloa  Id  Qavlfi^  v.  S(«wm  went  beyond 
what  waa  necessary  to  be  decided;  ft  might 
have  been  rested  entirely  upon  tbe  ground  that 
ttw  Oonatitution,  hi  terms.  Invested  county 
oourti^  declared  to  be  courts  of  record,  with 
wigiiul  Jurisdiction  of  actions  of  forcible  en- 
tiy  and  detainer,  and  the  authority  of  the 
LegisUtura  to  fix  by  law  the  powers,  duties, 
and  respoiuibaitlea  of  Justices  of  the  peace 
was  burdened  with  the  condition  that  '^sucfa 
powora  shall  not.  In  any  case,  trench  upon  the 


d  be  expressly  given  to  the  Legls- 
example:  there  Is  adlmiatively 
m  the  District  Courts  certain  orig- 


SS-ftl 
B  of  record." 


Jurisdiction  oi  tne  sevnTal  c 
S«. 

Prior  to  CoMi^M  y.  Sterent,  there  were  two 
dedslons  In  the  state  court  whldi  seem  to  rest 
upon  a  different  rule  of  constitutional  con- 
struction. Bttate  cf  De  Cattro  v.  Barry,  18 
CrI.  ftT;  and  Parry  v.  Amei,  36  Cel.  873,  883. 
Tbe  first  one  was  a  suit  for  psjtitiou.  It  waa 
brought  In  a  probate  court  under  section  204  of 
the  Probate  Act  of  IBfll  (Compiled  Laws  of 
Cal.  185Q-'S,  p.  41S),  providing  that  "  Par- 
tition of  the  real  estate  may  be  made  as  pro- 
vided In  this  chapter,  although  some  of  the 
original  hdrs  or  deviseee  may  bave  convoyed 
tbdr  shares  to  oUter  persons,  And  such  shares 
shall  be  assigned  to  the  person  holding  the 
same,  In  the  same  manner  as  they  otherwise 
should  liave  been  to  such  heirs  or  devisees." 
That  section— Uie  words  "  or  distribniion"  be- 
ing added  after  "partition,"  and  "legatees" 
after  "heirs" — isincorporatod  Into  the  Code  of 
CMl  Procedure,  g  167».     In  that  case  the 

Eint  waa  made  that  the  Probate  Court  had  oo 
risdictloD,  because  the  petitioners  were  not 
irs  or  devisees,  and,  therefore,  not  entitled  to 
sue  in  the  form  adopted.    But  the  jurisdlcUon 
of  the  Probate  Court  was  sustained,  on  the 
that  the  statute  placed  alienees  upon 


ground , - 

the  asme  footing  as  the  original  heirs 
Isees.     While  Uif   -"--■—  --   -■-- 


ithority  of  the  Probate 
Court  WHB  i-(.i  .usalled  upon  the  ground  now 
asserted — namely,  that  the  court  could  not, 
under  the  Constitution,  entertain  Jurisdiction 
of  a  suit  forpartition — that  question  was  neces- 
sarily Involved  in  the  case;  and  the  decree, 
wbich  was  affirmed,  sliould  have  boenrevosed, 
if  it  be  true  that  the  lurisdlctlon  <rf  the  Pro- 
bate Court,  in  cases  of  partition  could  not  be 
made  concurrent  with  that  ot  the  District 
Courts.  In  ArryT.  .JnMStheqaesttonwaaas 
to  the  Jnilsdlctlon  of  District  Oourta,  under 
the  Slate  Constitution  as  amended  In  1889,  in 
cases  of  mandamus.  It  was  contended  that 
the  Supreme  Court  alone  could  tstue  a  writ  of 
mandamus,  becaoae  upon  that  conrt  had  been 
conferred.  In  terms,  power  "  to  Issue  writs  of 
mandamus,  eertiorarx,  prohibition,  end  AoAam 
eorptu,  and  also  all  writs  necessary  or  proper 
to  tbe  complete  exercise  of  its  appellate  juris- 
diction,"  while  no  such  power  was  expresaly 
conferred  upon  the  District  Gptuta.  It  was 
decided  that  although  the  Supreme  Court  had 
been  Invested,  Id  terms,  with  original  jurbdio- 
Uon  in  cases  of  tnandamtis.  the  CHstrict  Oourta 
had  tbe  aame  power,  in  respect  to  that  species 
of  lemedy,  by  virtue  of  the  general  giant  to 
them  of  JutlsdlcHon  tn  all  dvU  cases  In  equity 
and  in  cert^  spedfled  cases  at  law.     "* 

But  the  ftdleat  discusBlon  as  to  the  geiwral 
question  Is  to  be  found  In  Oovrhtright  ▼.  Aor 
fi^eer  i£A.ir.<eif.Cii>.,sbovecited.  Tbeprin- 
dpal  point  there  was  whether  a  district  court 
could  take  JurisdlcUon  of  an  action  in  equity  to 
abate  a  nuisance.  The  latter  court  held  tbatit 
could  not,  for  tbe  reason  that  original  Jurisdic- 
tion of  an  action  to  prevent  or  abate  a  nui- 
sance is  expressly  granted  to  county  courts, 
art.  VI.  S  8.  But  It  was  adjudged  by  the 
Supreme  Court  of  tbe  Sute  that  the  Jurisdic- 
tion of  County  Courts  of  such  actions  was  only 
concurreot  with  that  of  District  Courts— tht 
latter  having  original  Jurisdiction  of  suits  to 
abate  nuisances  under  the  general  grant  to  tb^m 
til 
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Jl  not  In  U7  cue  UeDeh  apoD  tfae 

,_ nof  tbeKTenlcourtiof  record"— 

Uterebr  tndloHng  that  the  JnriadlctiOD  con- 
ferred upon  UieMTeral  courts  of  record  shoold 
be  ezclarin  h  ■ga&urt  foMIcee  of  the  peace- 
no  wialogDUt  pimrlslon  was  made  u  between 
the  courts  of  record;  and  tbat,  conseqoently, 
the  OonstitutloQ  did  not  forbid  the  LeglalBture 
fmn  linTcatlDK  courts  of  record  of  tne  lanie 
order  tad  gntk  with  equal  anOioritr  over  vaj 
riren  cause  or  nibtoct  matter  of  lltlgatloD. 
The  court,  also,  sofd  that  "  Tba  cases  are  du- 
mennu  whiidi  stand  opposed  to  or  are  locon- 
alstent  wIHi  the  Idea  of  the  complete  distiibv- 
tion  by  the  Coostitatlon  of  ludtdal  power 
amone  the  several  courts,  andDltbdrexcluilTe 
Jnrls^ctloD  of  all  the  subject  matters  com- 
mitted to  them,  "i  ' "There are  maujmatlen,'* 
<t  obeerved,  \tj  waj  of  lllustraifoD,  "tbat  we 
need  not  pause  to  spedfr,  that  ■?OQld  usually 
and  properly  peit«n  to  the  court  eierclilDF 
probate  powers  as  loTolTed  In  the  seitlement  ot 
Use  estates  of  deceased  pereoos,  tbat  may  form 
the  Bnl^)ect  matben  of  suite  <□  equity  aud  be 
pfoperlv  lltinted  Id  the  District  Court>  It 
referrea  to  nnj/  t.  Ame*  as  fluaialnitig  the 
theory  ot  ooDcuirent  jorisdlctloo,  and  pn>- 
nonnced  that  doctrine  to  be  correct.  It  further 
said  that  the  dutum  InCauyiMj.Stntn*  must 
yield  to  tbedecision  in  flwry  t.  Ame*. 

The  doctrine  of  this  case,  upon  the  question 
of  the  concurrent  juriidlction  of  district  and 
probate  courts  ot  actions  in  equity  to  abate 
nulsancee,  was  reaffirmed  in  Tola  Oovnty  t. 
BatTammlfiy,  86  Cal.  190. 

The  latest  decision  in  Uie  state  coiut,to  which 
our  attention  is  called,  which  bears  directly  on 
the  question  of  tarisdlction.  Is  BtMmbtrg  t. 
Awni,  OSCaL  S87,  403.  In  that  case  wiU  be 
found  some  malerial  qualification  ot  the  general 
language  used  in  previona  cases.  That  was  a 
suit  in  equity  brought  by * —  '""  "  "- 


Probate  Court  had  jurisdiction  of  the  subject 
matter  of  the  cause,  aud  tbat  Its  jurisdlcuon 
was,  for  tbat  reason,  exclusive.    Thecourt,  ad- 


-^  tbat  ihe  Jurisdiction  of  Probate  Courts 
>t  defined  in  the  Oonstitution,  and  referring 
to  the  proTialOD  that  county  Judges  shall  "per- 
form such  duties  as  probate  judges  as  may  be 
prescribed  by  law,"  the  anat  aud:  "It  seems 
from  the  above  that  the  Legislature  majrmake 
the  Jurisdiction  of  the  proMte  Judge  or  court 
what  It  pleases  within  the  limits  of  that  Juris- 
diction which  is  understood  as  usually  pertain- 
ing to  probate  Courts,"  As  late  m  Burrought 
V.  D»  CovU.  70  Cal.  371,  the  court  said:  "Both 
Burroughi  and  Seamans  are  estopped  by  the 
decrees'  parillion  in  the  probata  court  from 
Betting  up  title  given  Solo  adverse  to  that  of 
tlielr  cotenant*  under  the  same  title  " — citing 

[841        Codeof  Civil  Procedure,  6  1908;Freem.  Coien. 

"^  &  Part.  §  680-83;  and  Freem.  Judg.  S  M9. 

Whether  it  Is  to  be  fairly  deduced  trom  the 
broad  lauguage  in  previous  deciHions,  that  the 
432 


Legldature  may  confer  upon  PnbMe  Coniti 
ctncurrent  Juriidlction  aa  to  ererr  matter  on- 
traced  within  the  grant  of  original  Jurisdictioa 
to  (lie  District  Courts,  is  a  qnastlon  which  need 
~"  ~ww  be  dedded.  It  Is  only  neceasair  to 
nt  tbe  dedsiou  of  Botmberg  t.  FhuJc,  u 
ishlng  tbe  constitutional  teat  for  deter- 
mining (be  extent  ot  the  Jurisdiction  with  whick 
the  Probati'  Conrta  of  California  may  be  Bo- 
dowed.  The  question,  therefore,  is  whether 
after  tbe  final  <«tUemeDt  of  iJie  accounts  of  a 

Sersonal  repret-ntatlve,  and  after  a  decree  of 
istribndon,  deflotog  the  undivided  interests  of 
beira  in  real  estate  u  the  bandi  ot  such  repr«- 
sentatiTe— neither  the  title  of  tbe  decedent  nor 
tbe  fact  of  heirship  bdng  dlspuled— tike  parti- 
tion of  such  estate  among  tbe  heiis,  so  aa  to 
InTest  tbem  separntely,  with  tbe  exclurive  poa- 
seaslon  and  ownerEhlp,  as  against  cohdr^  of 
distinct  parcels  ot  such  realty.  Is  a  subject 
matter  wnlch  may  be  committed  to  Probate 
Courts  accord<ng  to  tbe  Juriadlotion  usually 
pertalulDg  to  those  tribunals. 
We  lay  aside,  as  not  open  to  dispule,  the 

S reposition  that  there  la  a  dinerence  between 
IstribuUon  and  partition.  And  we  are  satia- 
fied  that  that  dUfereace  was  In  tlie  mind  ot  tbe 
Ltilalaluie  when  it  passed  the  original  Pro- 
bate Act,  as  well  a*  wlien  the  CooIb  ot  Civil 
Procedure  was  adopted.  As  correctly  observed 
t^  oounte),  diatrlbulloD  neither  gives  a  new 
title  to  properly,  nor  transfers  a  dutlnct  right 
in  tbe  estate  of  the  deceased  owna,  but  la 
simply  declaratory  as  to  the  persons  upon  whom 
thelawcasts  tbe  succession,  and  tbe  extent  of 
their  respective  interaats;  while  partltloD,  In 
most.  If  not  In  all,  of  its  aspects,  i*  an  adrei- 
saiy  proceediDg,  in  which  a  remedial  right  to 
the  transfer  of  property  Is  anerted,  and  reralt- 
Ing  in  a  decree  whicb,  either  m  pivprio  tigon 
or  aa  executed,  accomplishes  such  transfer. 
But  Ibis  difference  la  not  sufficient.  In  itself,  to 
solve  the  Inquiry  a«  to  wheth^  partition  la  ao 
far  alien  totheprobatesyslem.Mrecognlzedby 
the  Constitution  ot  Oalifomis,  tbat  the  power 
to  make  it  could  not  be  ctmferred  upon  Probate 
Ooorts;  for,  aixordiog  to  the  doctrine  of  Botm- 
berg  t.  Btank,  those  tribunals  may  ezerdsa 


bate  Courts,  among  tL __  .. 

undivided  real  estate,  was  unlinown  In  the  Ju> 
risprudence  ol  tbia  country,  there  would  be 
grouitd,  under  the  doctrine  of  Boteaberg  t. 
nwik.  to  contend  that  no  soch  Juriadiction 
GOidd  be  conferred  upon  Probate  Courts  in  that 
State.  But  such  Is  not  tbe  case.  In  a  large 
numberof  the  States,  as  the  citations  by  coun- 
sel of  statutes  and  decisions  show,  Probate 
Courts  were,  and  are,  invested  with  power  to 
make  partition,  among  heirs  or  deviaeea,  of 
estates  coming  wltbin  their  coiroiEance  for 
setUement  and  distribution.  1  Waahb.  Beal 
Prop.  71S,  Bk.  I,  c  XH,  g  8;  Fieem.  Coteo.  & 
Part.  ^  050.  The  aighiflcance  of  this  fact  la 
not  materially  weakened  by  the  circumstance 
that,  generally,  where  the  power  of  partltioa  la 
or  has  been  exercised  in  this  country  Dy  Probate 
CouriH,  It  haa  been  by  ezpreaa  anthori^  of  stat- 
utes which  were  not  f  orudden  by  constitutional 
189  V-  8> 


ROBIRSOX  T,  Faib, 


pnTUoBi.  The  exbtenca  of  facta  atstute*.  In 
manr  of  tbe  SUtM.  pndudea  the  Ide*,  w 
•troDglT  pTCMcd  Irf  plalDtl^  counsel,  that, 
when  toe  Oonitf tution  of  California  wsa  adopt- 
ed, Midtton  wu  foreign  to  Uie  probate  aratem, 
aa  admlntoterad  In  tUa  coDntry.  Bncb  hKisla- 
tloo,  we  loppoae,  baa  lu  origin  in  the  oBlief 


tlTe,  andaaceitainB  and  declaiaathe  Intereataof 
liebs  hi  mch  eeiaie  aa  may  KDuda  af(«r  the 
^8  of  ctedlton  ate  utisfled,  should  have 
_  /ertomake'  "'"'  "" 
pare^  to  saj  that  tl 
ed.    The  oonnectfa 

tlon,  settlement,  dlabribntlon,  and  parllttoi 
an  estate  la  such  that  tbe  power  to  make  par 
titton  may  be  Justly  regaroed  aa  ancillary  to 
tbe  power  to  dutrlbate  eneb  estate,  and,  tbere- 
fore,  not  alien  to  tbe  probate  lysteni  as  it  has 
longexiMeaaiidnoweziMslDinaDyStetea.  For 
[86]  tbe  reasons  stated,  and  In  Tiew  of  the  recent 
decisions  of  the  bigfaeat  court  of  CsllfoTnia,  ^e 
do  not  (eel  at  Hberty  to  hold  that  the  Le^slv 
tnre  conld  not  ooosntutionally  nvest  Proba  e 
Courts  with  iurlsdiction  to  make  partition  of 
■n  undivided  estate  among  tbe  heirs  at  law  of 
Oie  deceased. 

It  is  proper.  In  this  connection,  to  say  that 
ttiere  is  nothing  In  fwrit  ▼  Higlev,  87  U.  S, 
W  WalL  883  [£l:S84],  opon  whfch  the  pkiot- 
Ufs  rely,  lo  show  that  partltloD  is  foreign  to  tbe 
probata  syelem  a*  administered  in  Ihiscounlrr. 
Tbe  decisloo  there  was,  that.  In  view  of  the 
organic  Act  of  Utah,  which  did  no-  define  tbe 
juriadletion  of  tbe  Irobate  Oouru.  and  in  view 
of  thedisttibutioDby  thetActof  Judlcisl  power 
■monjFtbeTarionscoartaof  IbntTerrilory,  tbe 
Jniiswdon  of  Probate  Courts  miuL  be  deter- 
■nined  with  reference  to  the  general  oatoreand 
character  at  tbe  latter  tribunals  as  recognized 
Inotirmtem  of  Jurisprudence.  An  Act  of  the 
territorial  L^iislature,  gtvinc  Probate  Courts 
*■  ori^nal  iurtsdktloo,  botfa  dvil  and  criminal, 
•nd  aa  well  In  chancery  as  at  common  law, 
when  not  prohlluted  by  legiBlallTe  ennctmeut," 
was,  therefore,  held  to  be  unconatitutioDal.  So 
tax  ttam  the  doctrines  of  that  case  militating 
against  the  decision  of  tbe  Sopreme  Court  of 
<^foniia  In  AMntAwy  v-  ^^'>>',  It  was  said  in 
.ArritT.  H(f^  to  be  tbe  almost  uniform  rule 
•moog  the  people  who  make  tbe  common  Ihw 
of  Ei^laod  the  basis  of  their  Jurisprudence,  to 
lutre  adlstlDCt  tribtmalfortbe  eatabllshmeDtof 
wills  and  tbe  administration  of  tbe  estates  of 
me  :  dying  either  with  or  without  wills — wblcb 
tribniMli  ate  rarioasly  called  FrerogatlTe 
Oourta,  hobate  Courts,  Surrogate  Courts,  Oi- 
poaix'  Courts,  etc;  and  that  to  Uiese functions 
''  have  occasloiully  been  'added  tbe  guardian- 
•hip  of  infonts,  and  the  control  of  their  prop- 
erty, the  allotment  of  dower,  and  perhaps  other 
powen  related  more  or  Ihs  to  the  general  sub- 
It  remains  to  consldeT  whether  the  decree  of 
Petition  la  Toid  upon  grounds  other  than  those 
zelattog  to  Ibe  cotutituUonaHQr  of  tiie  statute 
nnder  whldi  the  Probate  Court  proceeded. 
The  Circuit  Court  of  the  United  States  bad  no 
\^*i  Jorladfcthui  to  let  aside  that  decrae,  merely 
upon  tbe  ground  of  enor;  nor  conld  it  refoB 
128  V.  S. 


to  glTe  It  full  effect,  unless  the  Probate  Court 
was  withoot  Juriadlctloa  of  the  case.  Ooojmr 
¥.  Begnoldt,  T7  U.  8.  10  WaD.  816  [1«:1IW]: 
ff«nttT.PI(.»t,MU.  8.669  [MiBOei;  fioH  t. 
LaiB.  103  U.  S.  461.  464  m-.  217];  ManAandT. 
FnUten.  105  D.  S.  438  [28:  lOOgl.  And  in  de- 
termining the  question  of  Jurisdiction,  it  moat 
be  rememberea  that  Probate  Courts  of  O&Ufor- 
nla  have  bad  for  manyyears  tbe  rank  of  courts 
of  general  jurisdiction;  and  as  said  in  Atr- 
raagh*  r.  Ih  OottU,  TO  Cal.  873,  their  pro- 
ceedings, "  within  the  Jurisdiction  conferred 
upon  uiem  by  tbe  law,  are  to  be  couslraed 
in  the  same  manner  and  wltb  tbe  like  Intend- 
ments as  the  proceedings  of  cooris  of  general 
IuriBdlctlon,  find  their  Judgments  have  Hke 
orce  aed  effect  as  Judgments  of  the  District 
Courts,"  FrobateCourlsbelag,  then,  courts  of 
superior  Jurisdiction,  In  respect  to  tbe  settie- 
ment,  dlstributloo  and  pftrtltioo  of  ealatee 
coming  within  their  cognizance,  tbe  recllala  in 
llie  decree  of  pBrtiUou,  unless  contradicted  by 
tbe  record  wit)  be  presumed  to  be  correct,  and 
ereiT  intendment  will  be  indulged  in  its  sup- 
port. Setaemier  t.  SuUivan,  07  U-  8.  4W 
[24;  lll^j  C&eOg  t.  Oiayton,  110  D.  8.  708  ^; 
8011.  With  these  preliminary  obserratioos  as 
to  the  effect  to  be  ^ven  to  the  decree  and  Its 
recitals,  where  the  decree  is  attacked  in  a  col- 
lateral TOit,  we  proceed  to  examine  such  of  the 
objections  to  Its  nlidlty  as  we  deem  of  sufll- 
dent  importance  to  notice. 

1.  It  iB  contended  that  tbe  administtaCrii,  aa 
such,  bad  no  interest  In  the  partition  of  the  de- 
cedent's estate,  and  could  not,  In  that  capacity. 
Initiate  proceedings  therelor.  Too  much  stress 
Is  laid  upon  the  drcumstance  that  tbe  petition 
in  the  Probate  Court  was  signed  by  Mra, 
Hawea.  as  "  admlulatratrix."  The  petition 
seeks  Bometblng  more  than  a  fioal  settlement  of 
her  accounts,  and  a  declaration  of  the  intereata 
of  the  heirs  in  tbe  undtetributcd  estate.  It  em- 
braoee  also  her  claim  as  widow  and  heir,  to  a 


...  It  shows,  as  do  the  orders 

pmceding  the  decree  of  partition,  that  she 
sought  a  settlement  of  her  accounts  as  admin- 
istratrix, and  a  final  adjudlcatioo  of  her  righu 
as  heir  at  law  in  the  estate  remaining  In  her 
bands.  If  it  would  have  been  better  practice 
to  have  made  puHtion  the  subject  of  a  ault  en- 
tirely separate  from  the  proceeding  for  settle- 
ment  and  distribution,  the  blending  of  final  set- 
tlement, distribution,  and  partition  in  the  same 
Setition,  or  in  one  ynlt,  dla  not  defeat  the  Juria- 
ictlon  of  the  court  or  render  Its  decree  of  parti- 
tion Toid.  The  record  shows  that  tbe  question 
of  partition  was  not  considered  or  determined 
In  the  Probate  Court  untU  after  it  had  made  . 
Its  decree  of  final  setUement  and  distribution. 
9.  It  Is  cootendixl  that  proper  notice  was  not 
given  to  the  minor  children  of  tbe  proceedings 
in  the  Probate  Court  This  point  ts  not  sua-  . 
toined  by  the  record  of  those  proceedings. 
The  decree  of  diHtribution  redtee  that  it  ap- 
posed to  the  satisFactioD  of  the  court  that  due 
and  suSdeni  notice  of  the  time  and  place  of 
hearing  tbe  petition  bad  been  duly  given,  as 
required  by  law.  ptiot  to  tbe  day  set  for  hear- 
ing, and  that  the  attorney  appointed  bj  the 
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Sdtbkmb  Coubt  or  teb  Ukited  Stath. 


Oor.  Tmku, 


■t  the  liMrhif.  1%  Ii  dsci  shown  tiiat  thU  M- 
tomn  was  prowut  kt  eveiy  step  of  the  pro- 
ceedlngBfor  poitttlon.  The  decree  for  partl- 
don  ledtea  that  It  appealed  to  the  satisractloa 
otUie  court  that  the  commUiloner  Appointed 
to  nuke  parUdoti  "gave  notice  to  all  parties 
interested,  in  tU  reapects  aa  prescribed  ty  the 
statute  in  such  cases.  These  tedtala  are  not 
GODtradicted  by  anything  In  the  record,  nuless 
it  be  that  repreeentaiion  of  the  minor  children 
Id  the  proceedings  for  gettlcment,  distribution, 
aud  partition,  bj  an  attorney  appointed  bj  the 
court,  rather  tboe  by  gguardian  ad  Ufem,  was 
whoUy  inadequate  to  mlng  them  Into  court. 
It  is  to  be  remembered  thet  the  CItII  Code  ez- 
presdv  provides  that  notice  of  proceedings  for 

KrtltloD  may  be  "  eitlier  personally  or  b^  pnb- 
notlce  as  the  Ptobate  Court  may  direct," 
g  1676;  and  if  the  account  presented  by  the 
personal  represeulative  be  one  for  final  settle- 
ment, and  the  estate  be  ready  for  distribution, 
"  on  confirmation  of  the  final  account,  dis- 
tribution and  partition  of  the  eaiale  to  all  en- 
titled thereto  may  be  immediately  had,  with- 
out further  notice  or  proceeding^."  g  1684. 
It  should  also  be  observed  that  if  the  redtals. 
In  the  decrees  of  distribution  and  putltlon,  of 
M91        due  nirtice,  be  open  to  dispute  in  this  collateral 


In  this  connection  It  is  innsted  that  Um  par- 
ticular mode  adopted  In  pubUshlnc  notice  of 
the  pTOceedingt  tor  aettfement,  ustributlon, 
and  partitioD,  was  not  nifBclent,In  law.  to  rire 
the  court  lurlsdiction  as  to  ttie  children.  This 
position  b  not  tenable.  The  order  to  show 
cause  why  there  should  not  be  a  final  settle- 
ment and  distribution,  followed  by  ■  partition, 
according  to  ihe  rights  of  the  partlea,  was  very 
full  and  explicit;  and  It  was  served  in  one  0$ 


the  modes  by  which,  nnder  theloullaw,  jpria- 
-"Ttion  could  be  acquired.    The  mode  adopted 

IS  by  publication  for  "  four  succeaalTe  weeks 

snch  


newspaper  In  the  coun^  as  the  coui 
or  juage  shall  direct."  g  1589.  Peartm  ^ 
Ptamon,  40  Cat.  6S0.  The  failure  to  repeat,  i 
""    ■  "      '*  '  '■        '  lor  children' 


of  the  court  over  the  subject  matter  and  the 
partiea;  for,  the  petition,  and  the  order  ap- 
pointing an  attorney  to  represent  the  minors, 
contained  the  names  in  fall  of  all  interested  in 
the  proceedings  for  settlement,  diatrilratloD, 
and  rartltion.  • 

8.  It  is,  however.  Insisted  that  the  defense 
for  the  nunor  children — who  are  not  ahown  to 
have  had,  at  the  time,  any  oenenil  or  spedal 
guaidian  In  the  county  or  State— could  only 
nave  beoo  conducted  by  a  guardian,  and  UuU 
the  appearance  in  their  behalf  by  an  atIomei~ 


appoGiW  bv  Uie  court  to  represent  them,  did 
not  bring  them  Into  conrL  This  position  is 
based  upon  gg,  871!  and  878  of  the  CItU  Code 
of  Procedure.  Bat  those  sections.  In  oor  opin- 
ion, have  teference  to  civil  actions  as  ditttn- 
golshed  from  "spedal  proceedinRB."  OlvQ 
Oode,gg90to38i87»-8.  A  suit  for  putitioo. 
In  a  Probkte  Conrt,  la  a  spedal  proceeding, 
Wafrman  t.  Lawrmet,  10  Ca).  BIS;  and  t&e 
■ectlon  which  controls  the  determination  ot 


this  question  is  fi  1718.  part  of  title  XI,  relat- 
ing to  "ProccedingsinProbateOourta."  That 
section,  amons  other  things,  provides  thai, 
"At  or  before  the  hearing  of  petitions  and  con- 
leats  for  Uie  probate  of  wills;  for  letlen  testa- 
mentary or  of  admlDistration;  for  salei  of  real 
estate  and  confirmations  thereof;  aettlementa, 
partitions  and  distdbutions  of  estates;  setting 
apart  homesteads;  and  all  other  proceedinga 
where  all  the  partiea  Inierealed  In  the  estate 
are  requited  to  be  notified  thereof,  the  court 
— ist  appoint  some  competent  attorney  at  law 

represent,  in  all  such  proceedings,  the  dev- 
isees, legatees,  heln,  or  creditors  of  Ihe  de- 
cedent, who  are  minors  and  have  no  general 
guardian  in  the  county,  or  who  ate  noniesid- 
enU  of  the  State;  and  may,  if  he  deem  it  nec- 
essaiy,  appoint  an  attorney  to  represent  those 
interested  who,  though  they  are  neither  sncii 
minors  nor  nonresidents,  are  onrepresented. 
The  order  must  specify  the  names  of  Uie  par- 
tiea for  whom  the  atlorneyis  appointed,  whole 
theret^  authorized  to  represent  such  parties  in 
all  such  proceedings  had  sabeequent  to  bis  ap- 
pointment.  The  appearance  of  the  attorney 
18  snfBdent  proof  of  the  service  ot  the  notice  on 
the  parties  he  is  wpointed  to  lepresent."  We 
have  not  been  able  to  find  any  provision  re- 
quiring the  appointment  of  guardians  ad  liltn 
in  probate  proceedings.  Without  considering 
whether  the  failure  to  appoint  a  guardian  ad 
litem  for  minors,  when  the  statute  requires  it 
to  be  done,  would  vitiate  the  decree,  an.  malce 
it  open  to  attadc  coilaterslly.  It  Is  snlfldeDt  to 
say  that  the  awointmentof  an  attorney  to  rep- 
resent the  chOoren  In  the  Fiolnt^  Court  was 
authorized  by  the  statute. 

These  views  are  In  conformity  with  he  re- 
cent dedaion  In  Oarpml«ry.  Buperwr  Ooart  or 
tliinJMifruin  Cimimir.  decided  April21,1888,  and 


for  Ihe  probate  of  a  wtU,  In  which  minor  beire 
were  represented  bv  an  attorney,  appoinled  hf 
the  court,  and  not  Dyagtiaidianodtftem.  Re- 
Uance  was  placed  upon  the  section  of  the  Civil 
Code  g  878,  pwt  ot^Uie  title  "Parties  toCivU 
Actions,"  which  provides  that  "  when  an  in 
tant  is  a  party  he  must  amwar  by  hia  geocral 
guardian.  If  he  has  one;  and  If  not,  by  a  guard* 
tan  who  nuqr  be  appointed  by  the  court,  lb 
which  the  acUon  is  prosecuted,  or  by  a  hidgn 
thereof,  or  a  county  Judge."  It  was  hela  that 
probate  proceedings  were  not  CIvU  Actions 
within  the  meaning  of  that  title.    The  conrt 


the  action  or  proceeding  (0.  C  g  873),  bf 
which  we  usdostand  that  be  ta  to  conduct  and 
control  the  proceedinga  onbebaUof  thelntait. 
Now  the  attorney  for  minors  in  psobate  pro> 
ceedlngs  is  to  '  represent '  Ihe  minor  (G.  C.  P. 
g  1718),  and  so  far  as  he  is  concerned  to  e«»- 
duct  and  control  the  prooeedlnes;  so  that  if  the 
nneral  prorlsions  apply  it  would  be  possible  to 
nave  two  repreaentaUTse  of  the  minor  in  the 
sante  contest,  neither  of  whom  would  be  snb- 
oidiDste  to  the  other.  We  do  not  think  that 
SDdi  a  result  could  bsTS  been  lolended." 
There  ara  00  other  questions  in  the  cose  whidi 
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3.  WheM  the  opinion  or  dacWon  of  the  oamt  and 
•too  Ott  MBtcountot  the  caae  ud  the  tifiMba*  or 
kend  note  aro  oxahNlvely  Uie  w««k  of  Um  jDdM  of 
Uta  oonrt,  (bo  topMMr  of  moli  aouit  M  oat  (ha 
■nOior  of  aiv  pan  of  nioh  mattar. 

8.  Ho  authoTitr  esMa  for  oMatntoK  oopTiIstit 
beyond  the  exteiit  to  vbtofa  OonKroa  naa  anthor- 
laedlb  AoopTilshtaBDnotlManauUiMdaaailKbt 
•xiaUu  it  oommon  law. 

4.  WEera  (bo  reportsr  ta  not  tha  aatlior  of  the 
ti^Ialiii*,  the  •iatemeD(  of  the  caae  <R' tba  opinion  of 
the  aoait.  ha  cannM  obtain  a  aopTrlsht  therafor 
forthebenelltottbeBtato.  In  auoh  «aH  tha  Btaie 
cannot  beooma  (bejMtfvnca  of  the  niMttter  •■  nioh 
•uthiir.  !nM  State  oannot  properly  fie  oalled  a  dt- 
twn  of  the  United  Blalea  or  a  naldant  theraiii 
within  MOtlOM  W*  and  4tH,  R  &  r.  & 

5.  Wboe  a  oopjniaht  U  taken  out  for  the  State 
tv  (tie  tepoHar  of  a  oouK,  lor  matter  ot  whlob  he 
k  not  tbe  author.  It  la  to  be  nnrded  at  if  It  had 
been  taken  out  hi  (he  name  of  (be  State. 

a.  The  Judae  wlxt.  lo  Ua  }udlolal  oapaoitT,  pre- 

"rac^nlonordeoMon.tbeMatementof  the 

..1..-A.. 1 — ^ — . Ttberegard- 


panathoi 

oauorthL 

•d  M  Iheir  author  or  (belr  proprietor  In  the  aenie 
"  «  MK  R.  e.  v.  8.,  BO  aa  Co  be  al>le  to  confer 


■ny  tideliy 

■nthoilM  R  1 „-.. ~ 

under  that  aeotlon  aatheaMiiibeeot  the  author  or 
proprietor. 

1.  Whether  (he  Btate  oould  take  out  a  eopTrlfht 
tor  mtU.  or  could  enjoy  the  beoeflt  of  one  uSen 
ont  t)T  an  Individual  for  It  aa  the  amlimfiB  of  a  oltl- 
MO  ol  the  0nlted  Btatea,  or  a  leMs^  ther^n  who 
ahoold  ba  Ihe  author  cit  a  book,  la  a  queatioQ  not 
(nvolred  In  the  prsaentcaae  andlanotoonaldered 
by  the  oonrt 

d.  Jndgee  oan  themaelvea  hare  no  iseonnlBrT  In- 
tertat  or  pnmtlManhtp.  aa  agaloit  the  pabuo  at 
larxe.  In  the  fTula  tOtHite  JnSolal  labOM:  and  no 
cottyrMit  ean,  nndw  the  Matutea  uaBed  by  Oon- 
neaL  be  aeouiad  In  the  prodoota  of  the  labor  dune 
Ey^Mal  <dlo^  In  the  dtoohaise  at  their  Judkdal 

V.  The  lepoTter  faaa  no  oopyrlsht  In  U<e  wrItMn 
•plBlont  delivered  by  the  court;  and  tJie  Judsea 
thereof  oannot  oonfer  any  tuob  rlffht  on  any  ra- 


Moft; 

._  _e  Vnli«d  State*  for  the  Soutbem  Dla- 
tricl  <tf  Oblo,  dlsmlMlDg  npon  Ml)  and  anawer 
■n  Mlka  for  an  injunction  to  perpetuallv  le- 
■train  defendftnt  fmm  printtng  and  publl&aInK 
the  decMoDd  wUch  wOl  appear  in  volnmei  4i 
■nd  4S  ObJe  8tale  Reporta,  and  for  ao  lujuno- 
lion  to  that  effect  fMnAnlaKfe.  Affrvud. 
Tha  facta  are  Mated  In  the  opinion.  ^ 

Btported  below,  88  Fed.  Rep.  148L 
Jtr,  Edw»rd  Ik  Tkylor,  for  appellanli'. 
A  contract  nude  In  pnrauance  of  a  atatule  or 
naolatioo  mutt  be  conttnied  aa  tbongh  mch 
'- ^-"  ir  noolntioti  had  bees  inoorponted  Into 


_       .   '.  DflTM,  49  Ohio  St  368,  S74. 
If  the  rl{tat  «zkU  on  the  part  of  the  Btate  to 
ISSU.8. 


Property  in  judicial  decisiona  b  a  proper 
subject  of  copyright;  the  people  who  employ 
and  pay  Judges  are  the  rightful  owners  of  th» 
literary  property  In  the  oplniona  written  by 

Drone,  Copyright,  161;  C  Bacon,  Abr.  5«B; 
Carter,  Bep.  01;  BaHut  v.  <bmM(b0  Vniter- 
tity,  1  W.  BL  100;  MiUar  .-.  Taular,  4  Burr. 
S401^3408.  j 

The  Slate  has  the  right  to  copyright  the  lit- 
erary work  of  lU  officers. 

littU  V.  Qmild,  8  Blatchf.  SSB,  86«. 


n  preparing  the  volumea  of  reports,  then 


Conn.  410. 

In  BatUc*  t.  Wet  ISMMirtg  Company,  2T 
Fed.  Rep.  60,  the  applicnlion  for  aa  injunction 
was  deuled,  hut  it  whs  placed  entirely  upon  thtt 
grouod  that  it  was  the  cleariy  expreesed  Inten- 
Uon  ot  the  Legislalora  ot  Iowa  to  make  the 
opinions  free  to  all.  The  weight  of  authority 
sustains  the  proprietary  right  of  the  Btate  Of 
Ohio  lo  the  opinioDs  of  its  judges. 

WheatoH  V.  IVer*.  38  tL  8.  8  Pet  591  (8: 
lOSS). 

Mr.  RIeliKrcI  A.  Hnrrlaon,  for  appellee: 

A  Slate  canoot  copyright  a  report  of  tb» 
oplnloas  of  its  courts.  Ibe  courts  are  but  a 
branch  of  the  Btate  Ooverament,  and  act  a» 
such.  The  Judges  are  public  officers  and  their 
oi^Ions  are  not  their  acts  aa  individuals,  hut 
as  snch  officers;  they  hsve,  therefore,  no  pro- 
prietOTShip  In  their  ofdnions. 

Wheaton  v.  Peten,  88  U.  S.  8  Pet  U8,  flS» 
(6: 1078,  lOTB);  U  B.  a  8.  S  49S2. 

The  word  "person,"  as  dcflncd  by  the  Re- 
vised Sla<ut«s,  does  not  apply  to  a  State. 

U.  8.  It  B.  gg  1-S;  also  %  8140  as  to  Rev- 

lUB  Ijiws, 

The  primary  and  usual  definition  of  "citi- 
^n  of  the  United  Htaies  "  would  not  include  a 
Btate.  Such  so  Independent  sovereignty  is  not 
a  "  citiien," 

S  StoiT,  Const  gg  U8S,  1039;  Uorse,  Clti- 
zenshlp.  %  200. 

"Citizen"  is  analogous  to   "subject,"   at 


hiw. 


B  dt«d;   U. 


Horse,  Citizenship,  BOB  and  ce 

r.  T.  RhoeU».  1  Abb.  (U.  B.)  80. 

The  term  "citizens  of  a  Slate"  appHea  only 

to  natural  persons,  members  of  the  bcffly  pol- 


In  the  otdDfonB  of  Its  courts:   tha  esoloMve 
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SUPBUn  COUBT  M  TEM  Ukitbd  Si^tm. 


Oor.  1 


VJiMbm  y.  Ftt«n.  88  U.  S.  6  P«t.  Nl.  «08- 
458  (B:  loss,  1078,  1079);  0«n(t«a  v.  Orr,  18 
FtiiU.191. 

Bach  dtisen  bu  tl>«  rigbt  of  access  to  the 
tawg  and  to  vaj  offldal  Interpretation  thereof. 

Per  Bnwer.  J.,  in  AmUs  t,  Wat.  Pub.  0». 
«r  Fed.  Rep.  SO,  S7. 

Tbe  law  cannot  and  onght  not  to  be  made 
4be  prisoner  or  the  slaTB  of  any  individual, 

WAeaton  t.  Pettrt,  mpra. 

The  constmctloo  glren  to  a  stttate  of  a 
State  by  the  highest  judicial  tribunal  of  such 
Slate  Is  binding  upon  the  courta  of  the  United 
States. 

X^lnffUHa  T.  Warrm.  VT  U.  a  3  Black,  008 

The  State  pajs  the  ludgee,  and  therefore 
■owns  tbe  product  of  tbur  t^dal  toll. 

Brener,  J.,  in  Bankt  t.  Wat  PiMMiite  Qo. 
«  Fed.  Bepw  BO,  67.  • 

The  right  lo  literarr  property  exists  not  at 
■comnxKiuir,  but  on];  irf  virtue  of  tttestalnte. 

Mven  V.  dOimhan,  B  Fed.  Sep.  780. 

The  oonsdtutlona]  proTisJon  and  tbe  Act  of 
OoDgrees  pused  in  porsuance  thereof  refer 
-onlr  to  indiTMuala  ana  natoral  peisons. 

Jtwilt  T.  AnvH,  S  Blatchf.  80. 

Tbe  laws  and  Judidal  dedsions  of  a  State 
-are  pnbHc  property.  The  le^slators  or  Judges 
who  w rito  (hem  have  no  proper^  In  them  and 
Iherefore  are  not  within  the  meaiiing  of  the 
«o[^gbt  law. 


Niah  V.  LathTop,  1  New  Eng.  Bep.  918,  140 
Mass.  29. 

Tbe  opinions  of  the  jontices,  after  thej  are 
-dellTered,  belong  lo  the  public. 

Conn.  T.  GtnM,  84  Fed.  Kep.  819. 

The  proceedings  of  courta  of  Justice  should 
Im  unlveTBallj  known. 

King  v.  WrigAl,  8  T.  R  S98,  398;  Ltaia  t. 
Lory.  £11.  B.  A  Ell.  687,  559;  Ban  t.  FMer,  S 
■Camp.  668.  671. 

Copyright  taken  out  upon  a  volume  of  re- 
ports published  under  the  Ohio  Statute  pro- 
4eols  only  the  wot^  of  the  reporter;  that  is  to 
say,  indenis,  table  of  cases,  and  the  statement 
•oiEOlnts  made  and  authorities  cited  by  counseL 

DatidtiM  T.  WhtOoek,  a?  Fed.  Rep.  61; 
Ohcm  f.  Saniom,  i  CUB.  806;  Mj/ert  r.  OaOa- 
#Aan,  SO  Fed.  Rep.  ML 

The  courts  havenlmoet  nnfformly  Interpiet- 
-ed  the  statutes  cloeely  reaembllog  the  present 
eo  as  to  restrict  the  copyright  to  £e  completed 
volume. 

Davidton  t.  WhtOook.  «1  Fed.  Rep.  61; 
Amto  T.  ManOater,  28  Fed.  Rep.  148. 

Mr.  JvftieaBUteUbrd  delfveted  tbe  opin- 
ion of  the  conrt; 

Tbe  Revised  Statutes  of  Ohio,  In  eecUons 
438  to-4S5  (Utle  4,  chap.  1,  pp.  378,  374,  edition 
-ot  1879),  provide  for  the  appointment  of  a  re- 
porter by  the  supreme  court  of  that  State,  to 
report  and  prepare  for  publication  lis  decisions, 
and  for  tbe  printlDg  of  copiea  of  the  reports  by 
tbe  public  printer,  and  for  tbelr  dlBtrfbuHon  to 
public  officers,  as  soon  as  a  form  of  sixteen 
pagea  of  printed  matter  is  printed,  and  also  for 
the  binding  and  distribuiion  of  a  full  volume. 
4f« 


Bectkn  488  proTtdea  as  follows:  "  The  f»- 
porter  iball  secure  a  copyright,  for  the  use  of 
Ihe  State,  for  each  volume  of  the  reports  so 
published;  and  he  shall  receive  such  compensa- 
tion for  his  services,  not  exceeding  eighteen 


all  other  time*  not  exceeding  one  tboiwand 
dollars  yeariy.  payable  oat  of  Ihe  state  treaauty, 
in  such  iDstallments  aa  the  aurmme  court,  by 
order,  entered  on  its  Journal,  directs." 

Section  487,  as  amended  by  the  Act  of  Jan- 
uary 17, 1881  (Vol  78,  lAwaof  OWo,  p.  14),  pro- 
vldes  for  the  mode  or  d(^g  such  printing  sod 
binding,  under  a  contract  to  be  made  1^  the 
SecretaW  of  State  with  a  ieq>ontlbIe  peraon  oi 
firm  when  and  as  often  as  he  shall  be  an-  lain 
thonced  todosobyaresolntlonof  tbaOeDeml  ' 
Assembly.  That  section  sava:  "  Such  contnct 
shall  not  be  for  a  longer  period  than  two  years; 
and  Buch  contractor  shall  have  the  aole  and 
exclusive  right  to  publish  such  lepctls,  so 
far  as  the  Slate  can  confer  the  same,  during 
such  period  of  two  yean,  and  shall  be  fnmlshed 
with  the  manuscript  to  be  printed,  ai  provided 
in  this  chapter."  It  also  [vovldee  not  «tly  for 
the  printing  and  Uodiog,  and  the  fnmiahlDg  lo 
tbe  State  and  the  selling  to  the  pnbUc,  of  conlea 
of  the  volumes  of  the  reports,  bot  for  tbe  (nr- 
nisbing  to  tbe  Secretary  of  State  of  a  prescribed 
number  of  advance  ebeets  of  the  reports,  in 
forms  of  sixteen  pages  of  prln'.ed  matter. 

On  the  17th  of  April,  1883,  the  Gennal  An- 
semblv  of  the  Slate  of  Ohio  pa^ited  tbe  f  oUowing 
Joint  Resolution  (Vol.TS,  Laws  of  Ohio,  p.34S}: 
"Joint  Besoluiion  providing  for  the  publica- 
tion of  the  Ohio  Stat«  Rei>orla  and  (ha 
advance  sheets  of  tbe  same. 

"  Beit  resolved  by  the  Qeneral  Assembly  of 
tbe  State  of  Ohio.  Tbat  the  Secretary  of  8ui« 
be  and  he  Is  berebyauihoiized  to  contract  Willi 
some  responsible  person  or  Ann  to  famish 
material,   print,  bind   and  supply  the  Stats 


with  three  hundred  and  fltty  copies  of  th« 
"~'^,y-e]ghth  and  any  other  subsequent  volame 
ilumes  of  the  Ohio  State  Reports  that  ma]r 


be  ready  for  publication  within  two  years  bum 
tbe  3Sd  day  of  June,  1883,  aald  contract  to  b« 
made  with  the  lowest  responsible  bidder,  «s 
provided  In  section  3,  article  15  of  Ihe  Consti* 
tutlon,  after  flrat  giving  public  notice  to  lad- 
ders for  four  weeks  In  some  weeklv  newspaper 
published  in  Columbus,  Ohio,  and  of  genera] 
circulation  In  the  Stale.  Said  contract  to  ba 
made  in  accordance  with  Ihe  provisiooa  and 
subject  to  Ihe  limitatlooa  and  Instructtons  of 
secDon  487  of  the  Revised  Statutes,  aa  to  cost 
and  otherwise,  and  shall  include  the  advance 
sheets  provided  for  in  said  section.  Tbe  vol- 
ume to  be  In  quall^  of  paper  and  bindfoe; 
equal  to  volume  1  Ohio  State  Reporla,  •■  pro- 
vided by  law,"  O 
Od  the  leth  of  June,  1882,  t 

that  resolution,  the  Secretary  o_    

State  of  Ohio  entered  Into  a  contract  on  behiir 
of  that  Stete,  and  In  which  it  was  named  as 


agreed  to  fumlsb  tlia  matolal  for,  and  to  (vint 


I,  In  the  masner  in  an  nspecti  and  wHh  tha 
.  didon  H  i>TOTided  I9  law,  a  anfflcient  num- 
ber of  coplea  of  TOlnma  88,  and  of  tbe  next 
•occMding  Tolome  or  rolumea.  If  an;,  of  tbe 
Ohio  Bute  Beporta,  that  might  be  ready  for 
pnbUcatlon  wltUn  two  jean  from  and  after 
June  28,  1S89;  to  aopplj  the  State  with  a  spect- 
fled  number  of  coplea  of  each  volame,  when 
boiind,  at  a  apedfied  price  per  volume;  to  anp- 

elhe  public  with  Itte  coptea  at  a  apedfiea, 
ted  price;  and  to  set  up  the  matter  fumlBhed 
tliem  In  forma  of  rizteen  pagea,  and  f umlah  to 
cIm  Secrelotf  of  State  ptbited  coi^m  of  mich 
forma.  The  State  agreed  that  Derby  A  Co. 
'  "aliall  have  the  sole  and  excluelTe  right  to 
pabliah  the  reports  aforesaid,  so  far  as  the  aald 
State  of  Oblo  can  confer  the  same,  for  and 
dnrinr  the  said  period  of  two  years,  com- 
■oeucmg  with  said  98d  d^  of  Jane,  1B8S,  and 
that  they  shall,  moreover,  be  furnished  with 
an  the  mannseript  thereof  to  be  printed,  as 
provided  fay  law."  Derby  A  Oo.  amgned  all 
thtit  Tb^t  and  interest  In  uie  contract  to  Banka 
A  Brothers,  of  New  Toric  Olty.        ,    ^- 

ThebiUracomplalut  Id  the  present  case  was 
fled  by  David  Banka  and  A.  Bleecker  Banks, 
oomposingthe  Orm  of  BanksABrothecs,  against 
O.  Il  Hancheater,  tat  the  Oiicoit  Court  of  the 
tTolted  States  for  the  Southern  District  of  Ohio. 
It  seta  forth  the  matters  alxive  stated,  and  avers 
that  Banks  &  Brothets  have  proceeded  to  carry 
out  all  the  termaaudcondltioDsof  the  contract, 
and  that  the;  and  the  State  of  Ohio  are  com- 
'  ^ylog  with  Its  condiUons;  that  tbe  Supreme 
:  Court  of  Ohio  has  decreed  that  volumes  ^1  and 
;  ti  of  the  Ohio  Stale  Reports  shall  be  published 
under  and  ore  Included  In  the  terms  of  the  con- 
tract, and  that  no  other  persons  have  any  right 
to  publish  the  decisions  which  are  to  be  cod- 
tainedin  said  volumes  41  aud  42,  except  as  au- 
thorized by  Banks  and  Brothers;  that  tbe  cou- 
tract  waa  made  In  purauaoce  of  sections  486 
and  487  of  the  Bevised  Statutes  of  Ohio;  that 
the  plaintiffs,  on  October  1,  1B84,  entered  Into 
an  aitangement  with  "  The  Capital  Printing 
and  PnbliahlDg  Company,"  of  Columbus,  Ohio, 
by  which  that  compauy  was  authorized  to  pub- 
Ikh  the  decisions  of  the  Supreme  Court  of 
Ohio,  and  of  the  Supreme  Court  Commission  of 
Ohio,  which  were  to  be  contained  in,  aud  to 
oonadtnte  what  would  be,  the  4]Bt  and  42d 
(Htio  State  Reports,  the  same  to  be  pubUabcd 
In  "Tbe  Ohio  Law  Journal,"  a  publication 
owned  1^  said  company;  that,  under  such  ar- 
imogement,  that  company,  on  the  14th  of  Oc- 
tober, 1884,  iasoed  lis  No,  0  of  volume  fl  of 
"TheOUo  Law  Journal,"  and  at  the  same 
time  issued,  as  a  sapplemeut  to  that  number,  a 
oertaln  book  or  publication  containing,  among 
other  cases,  cue  entitled  "  The  Sciola  Valley 
Railway  Company  v.  McCoy,"  decided  by  the 
Supreme  Court  of  Ohio.and  which  wouldappear 
as  B  part  of  volume  42  of  Ohio  State  Reports;  and 
one  entitled  "  Bterce  et  aL  e.  Blerce  et  al.,"  de- 
cided by  tbe  Supreme  Court  Commisalon  of 
Ohio,  and  which  would  appear  as  a  part  of 
volume  41  of  Ohio  State  R^xnlB;  and  that,  be- 
fore said  book  was  Issued,  and  on  the  18th  of 
October,  1884,  E.  L.  DeWitt,  "reporter  forthe 
Supreme  Court  of  Ohio  and  of  the  Supreme 
Court  Commission  of  Ohio,  in  pursuance  of  the 
duties  of  his  office  and  for  the  beoeflt  of  the 
State  of  Ohio,"  entered  In  the  office  of  the  Li- 
US  U.S. 


coDv  of  the  title  of  said  work,  oontalnlnc  tbe 
said  decisions,  and  did,  within  ten  dava  Uiere- 
sfter,  deposit  In  tbe  seid  office,  at  Waatdogbm, 
two  complete  copies  of  said  book. 

A  copy  of  the  said  number  of  "The  Ohio 
Law  Journal,"  with  the  book  as  a  anpideroeot, 
containing  16  priated  pasea,  is  attached  to  the 
bilL  It  shows  the  title  oJ  the  book,  or  aupple- 
ment,  as  entered  In  the  odSce  of  the  librarian 
of  CoDgrees,  and  as  afterwards  iasned,  namely. 


and,  below  the  title  and  table  of  o , 

00  the  first  page  of  tbe  book,  which  is  page  IT, 
Is  printed  the  following:  "  Entered  aocordiug 
to  the  Act  of  Congress  in  the  year  eighteen 
hundred  and  eiehty-four,  by  E.  L.  DeWitt,  for 
tbe  State  of  Ohio,  in  the  office  of  the  Librarian 
of  Congress,  at  Washington.  [All  righta  re- 
oerved.r 

Tbe  bill  avera  that  that  title  was  printed  on 
each  copy  of  the  book  issued  by  the  Capital  194m 
Printing  and  PublishJDg  Company,  as  waa  also 
tbe  above  notice  of  copyright;  that  the  defmd-  . 
ant,  on  November  S,  1884,  Issued  numbers  Hi 
and  S8  of  volume  1  of  a  book  entitled  "The 
American  Law  Journal,"  in  one  of  which  som- 
bers  be  printed  and  published  the  said  case  of 
"Blerce  et  al.  o.  Bierceet  al.,"  and  in  the  other 


e.  JlcCoy,"  that,  prior  to  the  arid  publication  l^ 
tbe  defendant,  neither  of  said  caaee  had  been  pub- 
lished except  in  tbe  book  so  issued,  on  the  14th 
of  October,  by  tbe  Capital  PrintlDg  and  Pub- 
lishing Company;  sue  that  those  cases  were 
copied  by  the  defendant  from  the  book  so 
copyrighted  by  DeWitt  for  tbe  Slate  of  Ohio. 
Copies  of  Buco  publications  of  tbe  defendant 
are  annexed  to  tbe  bill.  It  furtber  avocn  tlial 
the  defendant  has  declared  to  tbe  plaintilfs  in 
writing  bis  intention  to  disrefjard  their  rigbts, 
and  to  continue  tbe  publication  in  "  The  Amer- 
ican X-aw  Journal "  of  the  decisions  of  the  Su- 
preme Court  and  Supreme  Court  Commission 
of  Ohio. 

The  prayer  of  the  bill  iafbr  an  Injunction 
perpetually  restraining  the  defendant  from 
printing  and  publishing  the  decisions  which 
will  appear  In  volumes  41  and  42,  Ohio  State 
Reports,  and  tor  an  Injunction  to  that  effect 
pendentt  Ute.  ^ 

The  defendant  answered  the  bllL  The  an- 
swer denlea  that  the  Supreme  Court  of  Ohio 
haadecreed  that  volumes  41  and  43  of  tbe  Ohio 
Stale  Beporta  shall  be  published  under  and  are 
Included  in  Qie  tenna  of  the  contract  with 


be  contained  lu  said  volumes  41  and  43,  except 
as  authorized  by  the  plaintiffs.  It  also  denies 
thai  tbe  attempt  on  the  part  of  Hr.  DeWitt,  the 
reporter,  to  obtain  a  copyrigbtontbe  bookand 

CDted  matter  deecribed'  in  the  hill,  and  pub- 
^  led  by  tbe  Capital  PdnUng  apdPabllBblng 


State  of  Ohio;  and  denies  tbat  the  ci 
ferred  to  was  made  in  pursuance  of  section  486 
of  the  Bevised  Statutes,  but  avers  that  it  waa 
made  under  aection  487  and  the  Joint  Reeolution 


),  Google 


Bununa  Ootot  o* 

refeTred  to.  II  ftlflO  ktni  that  the  oplnloiM  and 
dednoiu  cf  (be  Supreme  Oomt  tud  Supreme 
Ootut  CommiMlon  of  Obto,  referred  to  in 
Ske  Mil  u  ^^''(S  ''^^  published  by  the 
defendsnt  la  "  Ttie  American  Law  Jour- 
nal," were  exclusively  the  worit  of  the 
Jndgea  comporing  those  courts;  that  the  re- 
porUv  performed  no  work  in  preparins  the 
■aid  opnilcnis  and  deciaioiis;  that  it  la  the  nni- 
Teiial  custom  and  practice  of  thoae  conrta  that 
the  judge  to  whom  the  iluty  is  aseinied  of  pre- 
pemg  toe  opinion,  prepares  not  only  the  opln- 
hm  bat  alao  the  statement  of  the  case  and  the 
iwfiofrw,  the  latter  bdng  lal^sct  to  revision  by 
the  Judges  concurring  ui  the  minion;  that  the 
tep(»ter  takes  no  part,  and  peitorma  do  labor. 


reading  proof,  and  arranging  the  cases  In  their 
proper  OTderln the  Tolumesof  reports;  and  that 
tbe  reporter  Is  paid  a  slated  annual  salary  out 
of  the  treaaoiy  of  the  Stale,  fixed  br  law,  and 
has  no  pecuniary  interest  In  the  publication  of 
the  reports. 

Tbe  plBlollffs  filed  a  formal  demurrer  to  the 
answer;  but,  no  each  nleadlng  being  author- 
ized by  the  rules  In  equl^,  the  case  was  heard 
upon  bill  and  answer,  and  a  decree  was  en- 
tered'diamlsdog  the  bill,  from  which  decree  the 
pU|M>tlffB  bsTe  appealed. 

The  delusion  of  the  circuit  court  is  reported 
In  28  Fed.  Bep.  148.  That  court  held  (1)  that 
no  duty  was  imposed  open  the  reporter  by  the 
statates  of  Ohio  before  mentioned,  to  secure  a 
copyrlgbt,  for  the  use  ot  tbe  State,  for  any  vol- 
ume of  reports  pabllshed  b7  virtue  of  a  contract 
made  by  the  Becretary  of  Slate  under  section 
487;  (9)  that  there  was  nothing  in  the  statute 
which  autborlEod  the  reporter,  or  any  other 
person,  to  acquire  a  cop^ght  In  the  opinions 
or  dedsions  of  the  judges;  (8)  that  the  copy- 
right of  a  volume  woulanot  interfere  with  the 
free  publication  of  eveiTtliing  which  was  the 
work  of  tbe  Judge*,  indudlng  the  tgttabvt,  and 
the  statement  of  the  case,  as  well  as  the  opin- 
ion, but  would  protect  only  the  work  of  tbe  re- 
porter, namely,  the  indexes,  tbe  tables  of  cases, 
and  the  stateatents  of  poluts  made  and  aulhori- 
tks  died  bv  oo«inseL 

Bule  80  hi  equl^  autboritea  the  plaintitr,  in- 
stead of  fllingareplicatlon  to  an  answer,  to  set 
the  cause  down  for  hearing  upon  bill  and 
answer.  In  such  case,  allegauons  of  new  mat- 
ter In  the  answer  are  to  be  taken  as  true.  3 
Dan.  Ch.  Pr.  «h  Am.  ed.  983.  note  1;  Britttk- 
srAof  V,  Btvwr,  7  Johns.  Ch.  217,  228;  ArMns 
▼.  SieheU.  n  Alton,  H3,  544;  Leatt  v.  Mariiu 
Iiu.Oa.UiV.  S. 8  Wheat. 880, 884  [4; 866,24^. 
In  the  present  case,  It  is  to  be  tsken  as  true,  as 
alleged  in  Uie  answer,  that  what  the  defendant 
puUisbed  In  "  The  American  Law  Journal  " 


court  or  tbe  commission,  but  also  tbe  slatemeut 
of  tbe  case  and  the  gytii^t  or  bead  note.  The 
copies  of  tbe  publications  made  by  the  defend- 
ant, which  ere  appcaded  to  the  bfil,  show  that 
the  two  cases  referred  to  published  by  him, 
constat  in  each  case  of  only  the  lyAidiM  or  head 
4gt 


ing  of 
[>rtbe 
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note,  the  statement  ot  the  case,  the  nautes  of 
the  counsel  for  the  respective  parties,  and  th» 
opinion  or  decision  of  the  courL 

The  copy  of  tbe  supplement  to  Ho.  9  of 
volume  6  of  "The  Ohio  Law  Journal,"  aim^d- 
ed  to  the  bill,  shows  that  what  Mr.  DeWltt 
undertook  to  obtain  a  copyright  for.  tot  the 
Stale  of  Ohio,  in  respect  of  th 
ferrcd  to,  was  a  report  of  each,  consisting 
tbe  bead  note  or  ttiuabvt,  the  sta 
case,  tbe  oamM  of  (he  counsel  for  the  respeci- 
Ive  parties,  and  tlie  decision  or  tninlon  tA  the 
court,  all  In  identical  language,  bi  eadi  casc^ 
with  what  was  so  sfterwaras  printed  and  pub- 
lished by  tbe  defendant  .in  "Tbe  American 
Law  Jonrnal,"  exo^  that  in  the  case  of  "The 
Scioto  Valley  Railway  Company  e.  McCoy," 
tbewords"(Toai:f>eario42  0b)o  St..)"  and 
in  the  case  of"Bierceetal.  e.  Blerceet  al.,"t]ie 
words  "(Toappearto410hlo  St,)"  printed  in 
the  publicatioD  In '.'The  Obto  Law  Journal," 
do  not  appear  in  the  defendant's  publication. 
It  Is  therefore  clear  that  in  respect  of  the 
publication  complained  of,  the  reporter  was 
not  tbe  author  of  any  part  of  tbe  matter  for 
which  he  undertook  lo  take  a  copyright,  for 
the  State  of  Ohio.  ''• 

Although  the  Constitution  of  the  United 
State,  in  section  8  of  article  1,  provides  that  the 
Congress  shall  have  power  "to  promote  the 
progress  of  sdeoce  and   useful  arts,   tiv  se-  . 

curing  for  Ihnlied  times  to  autbora  and  in-  '**l 
venlora  the  exclusive  right  to  their  respectiva 
writings  and  discoveries,"  yet  the  means  for 
securiug  such  right  to  autbora  are  to  be  pre- 
scribed by  Congress.  It  ba*  prescribed  foch  a 
method,  and  that  method  Is  to  be  followed. 
No  autbori^  exist*  for  obtaining  a  copyright, 
beyond  the  extent  to  which  Congress  has  au- 
tborixed  It.  A  copyright  cannot  be  sustained 
Bs  s  right  existing  at  common  law;  but,  as  it 
exists  m  tbe  United  Slates,  it  depends  wholly 
on  tbe  legislation  of  Congress.  Wheaton  v. 
Ptt^.  88  U.  8.  8  Pet,  SSI,  662,  0B8  [8:1005, 
1081]. 

Section  4BS3  of  the  Revised  Statutes  of  tbe 
United  Slates  prorides,  that  "Any  dUcen  of 
tbe  Dolled  Slates  or  resident  therein,  who  shall 
be  the  antbor,  inventor,  dedgner,  or  pro|»l^or 
of  any  book  .  .  ,  and  Uu  execntom,  admin- 
Istiatots  or  assigns  of  any  such  person,  shall, 
upon  complying  with  the  provisions  of  this 
chapter"  (chapter  8  of  title  00),  "  have  tbe  scrie 
Ubw^  of  printing,  refolnting,  pubUshing, 
completliu,  copying,  executing,  flnuhlng,  and 
vending  tbe  same."  This  right  ts  granted  for 
the  term  of  twenly-elght  years  from  the  time 
of  recording  tbe  title  of  the  book  in  the  man- 
ner directed  in  tbe  Matnte;  and  sectioa  49&4 
provides,  that  "  The  author.  Inventor,  or  de- 
rigner,  if  he  he  still  living  snd  a  dlizen  of  tbe 
United  State*  or  resident  therein,  or  his  widow 
or  children  if  he  be  dead,  shall  have  tbe  aanie 
exclusive  right  continued  for  the  further  term 
of  fourteen  yeara,"  upon  recording  the  title  of 
the  work  a  second  time,  and  complying  with 


We  are  of  opinion  that  these  pra 
the  statute  do  not  cover  the  case  tn  tbe  State  of 
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Oblo  In  nbrence  to  what  Mi.  DeWlH  onder- 


of  UwUDitedStotMor 

not  the  Milhor,  In* eutor,  designer  or  proprietor 
«f  the  tgltabiu,  the  Malemeot  ot  the  case  orthe 
deddon  or  ofunloD  ot  the  courL  The  State, 
therefore,  could  not  beoome  the  aaslgnee  of 
Ur.  DeWllt,  u  neb  author,  InTentor,  dedgn- 
I  «r,  or  proprulor.  The  State  cannot  properly 
be  called  a  dtizen  of  the  UQited  States  "  - 
resident  therein,  nor  could  It  ever  be  in  a 
■dilion  to  ftdl  within  the  dsKriptliKi  In  MCtloo 
'iBSS,oraectfon4B51. 

The  copjrrl^  claimed  to  bare  been  Utkeii 
out  \>j  Hr.  DeWltt  in  the  present  case,  beinj;  a 
copyright  "  for  the  State,"  la  to  be  regarded  as 
If  It  had  been  a  coprrigbt  taken  out  In  the 
nnme  of  the  State.  Whether  the  Stale  could 
tftke  out  a  copyright  for  Itself,  or  could  enjoy 
the  benefit  of  one  taken  out  by  an  Individual 
for  it,  as  the  assignee  of  a  citizen  ot  the  United 
Slates  or  a  resident  tbereie,  who  should  be  the 
autboiof  a  book  Is  a  question  not  Involred  in 
the  preeeot  case,  and  we  refrain  from  consider- 
ing it  and  from  considering  any  other  question 
than  the  one  sbove  indicated.  In  do  proper 
aense  can  the  judge  who,  inbis  judlclsl  eapnC' 
Ity,  praparee  Uie  oinnlon  or  decision,  the  stste- 
ment  olT the  case,  and  the  tyllabvt  or  head  note, 
be  regarded  as  their  author  or  their  proprietor, 
in  the  secee  ot  section  4953,  so  as  to  be  able  to 
confer  nny  title  by  asaignnient  on  the  State, 
nilfldcDt  to  authorize  it  to  take  a  copyri^tht  for 
aucb  matter,  under  that  section,  as  ihe  saatgi-- 
of  the  author  or  proprietor.      ^ 

Jndges,asiswellundentood,recelrefromtbe 
nutdlc  treasury  a  staled  annual  salary,  fixed  by 
lBw,aud  can  themselveebaTeno  pecuniary  inter- 
est or  proprklonhip,  as  againBt  the  public  at 
large.inthefrultBOflhelrjudickllabors.  This 
extends  to  whatever  work  they  perform  in  their 
capadty  as  Judges,  and  as  well  to  the  statemenia 
of  cases  and  head  Doles  prepared  by  them  as 
such ,  as  to  the  opinions  and  derisions  themselves. 
The  question  la  one  of  public  policy,  and  there 
has  always  been  a  jndicinl  amtmtitt,  from  the 
lime  ot  the  decision  in  the  case  of  WAealen  v. 
Feten,  S3  U.  S.  8  Pel  601  [B'  lO&O],  that  no 
copyright  could,  under  the  statutes  passed  by 
Congress,  be  secured  in  the  products  of  the 
labor  dooe  by  judldal  officers  in  the  discharge 
oi  their  judicial  duties.  The  whole  work  done 
by  tlie  judges  coostitules  the  authentic  exposi- 
tion and  interpretation  of  the  law, which,  bind- 
ing every  citizen,  is  free  for  publication  to  all, 
whether  it  is  a  declaration  ot  unwritten  law,  or 
■n  inlcrprelation  of  aConBtltutionor  a  statute. 
JVorf  V,  LaOiTop,  1  New  Eng.  Rep.  818, 143 
Mass.  29,  BS.  In  Wheatm  v.  Petert.  at  p,  668 
(108S],  it  was  said  by  this  court  that  it  was 
"  unanimously  ot  opinion  that  no  reporter  has 
or  can  have  auy  copyrigbt  in  the  written  opin- 
ions deliveied  by  this  court;  and  that  the  judges 
thereof  cannot  confer  on  any  reporter  any  such 
right."  Whst  a  court,  or  a  Judge  thereof, 
cannot  confer  on  A  reporter  as  the  basia  of  a 
copyrigbt  In  him,  tbey  cannot  confer  on  any 
othN  penoa  or  on  the  State. 

TKt  ittm^thi  Oiraiit  Oowt  it  offltmti. 
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14  N.  H.  n-.FUutv.  awabr,8K.H.3H8;  AmM 
T.i;oH<U,6N.H.«T:  Or<nK>UT.SA«U(m,4" 
T.  S81 ;  Beamd  Sat.  Ba/ik  of  Leavmwrlh 
SwU,  n  n.  B.  11  WbU.  sn  raOiltO);  JioKni 
▼.  Btiott,  80  n.  B.  93  WaU.  SIS  (22:768);  DaeU 
T.  iiiin*iMi,  18  m.  896;  AwfiM  T.  BmkOI,  0 
&Btt.U4:  JKMoldmT.ZaieJtt.fl  N.TTOia 

Any  ranrradoD  of  benefit  to  tht  snntor, 
nch  w  BtlpnlAtkiff  for  tlie  poascMlOD  of  tlie  u- 
■Uned  property,  u  fatal, 

Solme»T.MarAaU,TS  N.0.99S;  OAwCAom 
▼.  Satekiiu,  76  N.  0.  SSC;  Bv'feu  ▼.  SMimr, 
40  Mo.  195;  Bantm  t.  OriAn,  3  S.  T.  871; 
Z«tteft  V.  BoUiita:  4  N.Tr211;  JVoaUa  t. 
Cairfu,  6  Cow.  647:  Harrti  v.  Sumner,  2  Pick, 
129;  Burr,  Aadgn.  4th  ed.  §  S4S,  p.  SU;  Bit- 
UngOtu  T.  SttiiM,  28  Ho,  047;  Aud  t.  PeOeUtr, 
Id.  1';?;  Bnxufcl  V.  Winuir,  30  Uo.  BOS;  ,»ani(y 
V.  Bvnee.  37  Ho.  268;  Barman  r.  Botklnt,  66 
Hiss.  143;  Jtmph  v,  Z«ii^,  08  Mln.  848, 

An  udgnment  la  void  if  It  leaves  Uia  [  . 
eit;  to  aoj  extent  under  the  control  of  theoeM- 


0mm  T.^n>i:(,aeN.J.L,33;  Jfai.  BaiUi  ^ 
MetropeUtv.  Sprague.  SIN. l.Eq.  590;  BMdon 
V.  DoiiM,  S  Denlo,  317, 

A  ■tfpidatlon  in  a  deed  of  tnut  cooTeTing  a 
■took  tn  goods  that  the  grantor  may  remain  In 
poaaeadon  and  make  salee,  accounting  to  the 
tnutee  If  required  to  do  so,  is  fraudulent  jwa*, 
and  void, 

Zane  V.  Lee,  8  Rand.  (Vs.)  410;  Ad^inglon 
T.  EiMri^,  12  Qratt.  438;  Perry  t.  Bhmcmdo- 
oA  2fat.  Bank,  37  Qrsit  765;  Bhipparde  r.  Tvr^ 
pin,  8  Gran.  878;  Spenee  t.  B<^well,  0  GntL 
444:  QttarUt  t.  Kerr,  14  Qratt.  48;  Mark*  y. 
Bill,  16  Oratt.  400;  Brokenbrougk  r.  Bnkm- 
brough,  81  Gratl.  690-590;  Btardivna  v.  iJoeta, 
9  Ired.  Law.  888;  Moore  t.  Hinwmt,  80  K.  0. 
4SS. 

An  natuoal  and  unreasonable  poatponement 
of  the  sate  mdera  the  assignment  naudulent 
and  Totd  under  the  statutcb 

Moore  t.  CcOint,  8  Dev.  L.  136;  Bc^fHer  y. 
Irwin,  1  Ired.  L.  490;  Oamwn  v.  Pteblee,  3  Ired. 
L.  449;  4  Ired.  L.  304;  Demy  t.  Litti^hn,  3 
Ired.  £q.  480;  Bardy  r.  Skinner,  0  Ired.  h.  191. 

The  law  requires  that  the  nutles  shall  not 
secure  an;  adranlsge  to  the  debtor  in  prejudice 
to  his  creditors. 

Eiuam  Y.  Sdmontbm,  1  Ired.  Eq.  180:  Oar- 
landy.  Rimt.i  Rand.  (Ya.)  383;  MarAaU  t, 
BuiAiton,  S  B.  Hon,  398;  PettOione  t.  8Uem», 
IS  Oonn.  19;  WhiU  v.  OnKM,  7  J.  J.  Harab. 
638;  Btvrtetant  t,  BaOard.  0  Johns.'SST;  A^ 
▼.  Murroff,  2  Johns.  Oh.  S66;  .dm.  Btdi.  Sank 
V.  Imioet,  7  Md.  880;  Oanningham  t.  FrttiMim, 
11  Wend.  341 ;  JPtcAoii  v.  Jftaiow*.  17  N.  T,  23; 
Blowy.  Oope,  44  111.308. 

A  provision  for  falure  advances  and  fntore 
liabltlUes  or  a  future  loan  renders  the  transfer 
■  fraudulent. 

SiOdon  V,  Do^,  4  Deirfo,  817;  Bamvm  t, 
Bempitead.tPai^ti^S;  Laneingy.  WoodteoriA, 
I  Sandf.  Ch.  48;  Oarrie  v.  Bart,  3  Sandf.  Oh. 
868;  Feaeack  v.  Tonmkitu,  Meigs,  817;  Perrr, 
Trusts,  S  591;  A)  (TAami^rlafn,  8  Nat.  Bukr. 
Bet  174;  Be  Doyle,  Id.  169. 

That  the  sssignon  were  to  receive  adariea  la 
•videnoe  of  fraud. 

Jfieielio»r.lMittU,iauaL«a;  Awi«  t. 


BMnaon,  90  N.  0. 38;  fhldttein  v.  Sunan,  6S 
CaL  643;  £!v<nfrum  v.  OnitA,  08  N.  C.  906. 

The  fact  that  the  clause  was  Inserted  that 
the  hankmpts  wen  to  aell  for  cash  doea  not 
atreitgthen  the  instnunent. 

BdgtU  T.  Bart,  13  Barb.  880;  affirmed,  ft  N. 
T.  318;  BMneon  v.  BOiolt,  88  U.  S.  22  WalL 
618(82:766);  Seomd  2fat.  Bank  of  Zeat>eiiv>orth 
V,  Bunt,  78  V.  B.  11  WalL  893  (80:190);  Bom 
V,  Langworlhy,  ISWia.  680;  SMnoriv,  hauler,. 
28  Wis.  186;  flbrtan  v.  WOliam*,  81  Minn.  187; 
reaffirmed  in  New  York  in  F»tt*  v.  Bart,  99  N. 
T.  108:  BraeJeett  v.  .Sartwy.  91  N.  Y.  214. 

The  ittstrameot  beinjr  void  as  to  after-ac- 
qoired  proper^  it  li  vmd  in  Mo;  it  cannot  tw 
valid  Id  part  and  vcdd  in  part 

a>rtonv.Wiaiomt,Sl  Minn,  187;  Tiffanyv. 
Boaman'e  Sue.  InH.  86  U.  B.  18  Wall.  888  %1 : 
871);  BgOop  V.  Olarlx,  14  Johns.  468;  MaekU 
V.  Caime,  6  Oow,  647;  Norton  v,  Bimynet.  Hob. 
IS;  Maktww  v.  Beithata,  1  Hod.  SO;  Sumdt 
v.  tPtnM.S?  H.  Y.  091;  Tudter  v,  WsM,  IT 
Hasa.  104;  Goodrich  ▼.  iJoutn^  «  Hffl,  488; 
Barman  v.  BoMne,  56  Hiss.  143;  Ctww  v. 
Ifakeman,  11  Wend.  194;  Skintur  v.  i^etanf, 
6  Wend,  416;  Bite  v.  HW«ny.  6  Wend.  695; 
Burke  v.  JftirpAy,  37  Hiss.  167;  Denny  v.  Dana, 
2  Cush.  160;  Tbuno  v.  Pate,  4  Yeig,  164;  Tick- 
ner  v.  FituviU,  0  Ala.  806. 

The  deed  is  void  on  its  face. 

BoHneon  v.  Elliott,  89  U,  S.  23  Wall.  SIS  (23; 
706);  Orooke  v.  :8(uarf,  2  McOrair.  IB;  W^e  v. 
Langbein,  20  Fed.  Rep.  188;  £»  Bbxxn.  17  Nat. 
Bankr.  Reg.  426;  Be  Potter,  18  NaL  Bankr. 
"  -  64. 


ig  a  power  to  ^ve  future  prefeiv 
ences  mskee  the  assignment  void. 

Boardman  v.  HaUXdav,  10  P^.  298;  Bigg* 
T.  Murray,  3  Johns.  Ch.  666;  f^nNett  v.  Toe, 
1  Bandf.  Ch.  10;  AveriU  v.  Xouofcf,  6  Barb.  470. 

The  crediton  have  the  right  to  determine 
whether  the  property  shall  tie  aoMl  on  credit; 
and  a  conveyance  which  lakes  awajthat  right 
is  a  conveyance  to  binder  and  delay  creditors 
and  cannot  Hlnnd. 


ige-W  ■       •  

Y.  896;  Duffi)  y.  Duncan,  S3  Barb.  687,  80  N. 
Y.  187. 

The  Instrument  is  void,  because  it  wat  part 
of  the  agreement  between  the  puHes  that  th« 
grantors  were  to  remain  in  possetdon  of  th«  ' 
stock  and  sell  the  aameon  credit  for  tile  alleged 
account  of  the  tniBtees. 

Oity  Bank  of  Bodiutei 
B8:  J«<sA«l*.n  V.  LeavitI 
'.  Gvlhrie,  89  Hun,  30. 

It  was  void  because  the  same  sign  remained  { 
over  the  store  and  tbere  was  no  change  to  Ihv  i 
manner  of  conducling  thdr  buidneas. 

Danbg  y.  8harv,3  M«:Art.486;  JMl^T.  ; 
MeChrmiek,  07  Ha  480;  Sandt  v.  Ooiwiie,  4  i 
Johns.  086;  Oonttaniine  r.  Twehee.  89  Ala.  ' 
607.  I 

Where  the  asdgnee  permlta  the  aadgnOT,  , 
DominsDy,  as  bis  agent,  to  continue  the  oual-  ' 
oeea  and  dispose  of  the  goods  at  retail,  it  Is  ft 
marked  evidence  of  fraud. 

Browntnff  v.  JEbrt,  6  Barb.  01;  fiftinAsnf  t, 
fiiU,6Lans.S87;  Am  v,  AUvrl,  01  Bub.  469; 
Waeerty  JfaU  Bank  T.  Bality,  07  Barb.  319; 
Butler  V.  SlotUard,  7  Paige,  Itt ;  Adanu  v. 
DoMton,  10  N.  Y.  800;  Oirmtm  t.  Sitig,  5 
use.  8. 


Hbak*  ▼.  Dows. 
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;  BtMarh- 

A  cUqw  or  providon  by  whicb  any  advan- 
tage  or  bencdt  la  teaacyoi  to  the  debtor  at  tbe 
expenae  of  tto  credllort,  nbelher  aucb  bcDeflt 
be  temporaij  or  pennanent,  vhethei  It  be  in 
ttwahapeof  paTmentof  agroeaoraDnnalHum, 
employmciit  at  a  compensailoii,  or  otbcrwUe, 
and  whetber  reeerved  to  tbe  debtor  bimBelt  or 
toriheatippoTtirf  tbe  family.  U  a  fraud  In  law 
mnd  TUistea  tbe  whole  inainiment 

JfOUtrg  T.  Leckg,  8  Pen.  A  W.  88.  81.  68; 
Sieiuirdi-r.  Bauard.  I  Stew.  &  P.  189;  Ingra- 
lUim  T.  Grim,  18  Smedea  A  M.  23;  Olofiin  v. 
iwoMin,  aSB.  C.41(l;  JrodHtr.  Cb^rtM,  SCow. 
S47;2arra»r.  8amit«r,%  Pick.  12S;  Qoodrith 
T.  Domu,  0  HiU,  438:  Oarrie  -r.  Mart,  S  Bandf. 
Gb.  8S8i  Bnokt  t.  WinurJiO  Uo,  S08;  Edte/uv 
T.  Winten,  71  Mo.  80;  Sn^ht  t.  fti*tojr,  13 
H.  J.  £q.  814;  Simp  t.  ^>rJt.  18  Fa.  539; 
3pene»  t.  AvhmU,  0  Qratt.  444;  Hmderton  t. 
Deipning,  24UW  107. 

LeaTUg  the  baakmptt  In  poateadon  ia  otrong 
ertdenoeef  fraud. 

iViMT.ffiA«rt.21BaTb.  4«B:  Wnahiy.  Linn, 
1«  Tez.  S4;  OaUheOl  t.  tTiBioiM,  1  Ind.  406; 
AMI  T.  £arf.  W  N.  T.  166;  Wraf  t.  Daven- 
port, 79  Ya.  19;  JTat.  BanJc  r.  Loemberg,  08 
Tex.  606;  Sanborn  v.  Pvljiani.  61  N.  H.  600; 
A'ndlcv  V.  Martin,  B8  W.  Va.  778;  B«iudict  v. 
Bai^,  7S  Ala.  131;  OkdUn  t.  Botnierg.  42 
)lo.  480;  BMnton  t.  £IU>tt,  80  U.  8.  33  Wall 
ns  (SO:  7S8);  flmwr&atwa  t.  Seaman,  lOS 
U.  &  100  ^:1080);  Hungetford  v.  £brb.  3 
Tem.  SSI;  Torbaekf.  JCarfruty.Id.  SIO;  Zlsyne'i 
Cbw,  8  Itep.  60  a;  WHton  t.  Day,  3  Burr.  837; 
Lata  T.  Sktnner,  9  W.  Bl.  006;  Jewut)  t.  AvIm. 


AS  Wii.  lOS;  .dntfonon  t.  Fatleraon,  M  WU. 
687. 

A  deed  is  f  tandntent  or  not.  accordf  ng  to  tbe 
Intent  of  the  awignorj  honesty  of  purpote  in 
the  aaaignee  is  not  tbe  teat 

WiUan  v.  Fortgth,  34  Barb.  lOS;  BatMim  . 
nuntr,  18  Barb.  VIS;  Om/hr  ▼.  MeOarintg,  40 
N.  T.  331;  Putnam  t.  mobdi,  43  N.  T.  106; 
Tofaon  V.  Eett,  81  Hnn,  389;  rommdm  t. 
Barget,  4  Beat,  880;  Bigenbum  w.  BmitA,  96 
H.  0.  307;  fRufcy  v.  Srajf.  Id.  366;  Batta«  v. 
£nMM,  99  N.  C.  4S8;  Xtwrawra  t.  J/eAo^r, 
84  N.  J.  Eq.  47S.  j 

A  trader  ]» lo  tnaotrent  drcnmsUmoea  when 
he  is  not  in  a  condition  to  pay  Ua  debto  in  the 
ordinary  oouiM  of  bodneai,  as  persons  cany- 
(ng  <ni  trade  naually  do,  without  reference  to 
tbe  amount  of  hla  property. 

Be  QotdtAiniat,  8  Nat  Bank.  Reg.  16S;  St 
Vitejoan,  4  Nat.  Bank.  Beg.  04;  B»  Lutmiu, 
7  Pftc.  L.  R  80;  a  Ptaret,  SI  Vt  611;  Be 
BrodAead.  SNat  Bank.  Iteg.  378:  Be  Bly,  1  N. 
T.  Legal  Oba.  848:  Bovver  t.  Turpin,  S  Nat 
Bank.  B«.  880;  Be  WaOon,  Deady.  096,  Id. 
448;  Wager  v.  HaR,  88  U.  8.  18  Wall  684  (31: 
S(H)  and  cases  cited;  Badtanan  r.  BmiiK,  88  D. 
S.  1«  Wall.  808(31:387),  7o^  r.  ifarft'n.  60 
D.  &  18  WaU.  40  (30:481);  IhUcher-v.  Wright, 
M  U.  S.  BSS  (34:  im. 

Adeed  notatflrat  Aandnlent  may  afterwards 
become  so  by  bdng  concealed,  omot  pnraned, 
bj  which  meana  cralltora  are  drawn  in  to  lend 
tbctr  moB^. 

a)AvMT./tond(,9J(duis.0b;  SB;  &K«m- 
liSD.8. 


or  T.  Sen'MnM-,  7  B.  Moo.  8^6;  Bank  of  IT.  8, 
T.  Boatman,  6  Paige,  S26;  Beaeher  t.  (Tfiwk,  13- 
Blatchf.  366;  Blmnerhalutt  v.  5A«n)uiR,  10S> 
n.  8.  100  (26: 1080):  MeM  t.  £o<iJ»)nf,  62  Oa, 
68S:  BiUiard  v.  Cbjf^.  46  Hiss.  -800;  Woreeles 
V.  DemaOoi.  1  Butt.  467;  TarbaOc  v.  Marimrv, 
a  Vem.  610;  Barker  v.  Barker,  S  Woods,  87^ 
OwXm  t.  GerlaeA,  44  Pa.  48;  ffit/n«r  t.  irvnn, 
1  Ited.  L.  490;  Bildeburn  v.  Brottn,  17  B.  Mon. 
779;  Thouron  v.  ftoj-»t»n,  30  H.  J.  Eq.  487, 
Stewart  v.  Bupkine,  SO  Ohio  St.  603;  Warner 
w.  Norton,  01  U.  S.  SO  How.  448  (lO:  960);  Me- 
WiUiame  v.  Bodgart,  66  Ala.  87;  Tvifpuf*  Oaie, 
8  Coke,  80. 

The  selection  of  near  relatlTea  aa  assignee* 
ia  a  drrumglance  against  the  asa^ment. 

Bampat  t.  Doteaa,  7  Humph.  810;  Seebitt  v. 
Bigby,  18  Ul.  887;  Baldmn  v.  Buekland,  It 
Micb.  389;  Bhaltx  v.  Boagland.  66  N.  T.  464^ 
Foregth  t.  Mattheai,  14  Pa.  100;  HarreU  t, 
MileMl,  61  Ala.  271;  Bngraham  v.  Pate,  61 
Ga.  687;  Sherman  t.  Bogland,  78  Ind.  473; 
Manhall  v.  On»m,  60  Ala.  121;  KjAw  v.  aW- 
ver,  63  Wis.  601;  .SInti  v.  MiteheU,  94  U.  S.  08O 
(34: 179):  Simjia  v.  Morte,  4  Hughes,  683;  Qol- 
leber  v.  Jfardn.  88  Kans.  263;  {Fiel^  v.  Ber- 
Ton,  22  Neb.  188. 

Anything  out  of  the  usual  course  of  busiaesa 
Is  a  badge  of  fraud.  An  unusual  mode  of 
[wymeat  IS  also.  So  is  concealment  or  secrecy, 
or  embarrHSBment,  etc. 

CaOan  v.  Stathnm.  64  U.  S.  33  How.  477  (10: 
682);  HudgiTtt  t.  Kmip.  61  U.  B.  SO  How.  45. 
(16: 658);  MeBea  t.  Branch  Bank  ef  Ala.  60  U. 
8.  10  How.  870  (15:668);  DutvtU  t.  Water*.  » 
Bob.  (Ta.)  380;  Borland  t.  Walker,  7  Ala.  360^ 
ahapA  V.  Ciapp,  99  Iowa,  191;  Borland  t. 
Mayo,  8  Ala.  104;  Gibbe  r.  T/tomptan,  7|Humpb.  ' 
170;  QmitoekY.  Bayford,  I38medea&  H.  369;. 
Smre  t.  Frederieki,  16  N.  J.  Eq.  305;  &ieA' 
ardt  T.  Swan.  7  Oill,  806;  MeNaid  r.  Glenn,  4 
Hd.  87;  Booier  v.  Matlier,  1  Cow.  801;  MerrOt 
T.  Xoafc!,  41  N.  H.  486. 

Tbe  morteoge  was  fraudulent  In  law  as  to 
creditors  and  void. 

Sovthard  V.  Benner,  73  N.  T.  434;  DattJter 
T.  Swartieood.  16  Hun,  81;  BdffeU  t.  Bart,  » 
N.  T.  218-216;  Port*  v.  fliirt,  09  H.  Y.  168; 
BraekeU  ».  florwy,  91  N.  Y.  314, 

Where  an  aasignment  of  Itself  sbows  that  it 
must  necessarily  have  the  effect  of  defrauding 
the  creditora  of  tbe  assignor,  it  is  concluslTe- 
evidence  of  a  fraudulent  intent,  and  tbe  asugu- 
ment  will  be  held  Toid. 

OunningAamy.  Freeborn, I'EAd.  Cb.  360; 51 
0.  8  Paige,  667;  S  0.  11  Wend.  340;  Amee  t. 
BlurU,  6  Paige,  18,  93;  BmiUi  t.  At^cer,  38: 
Wend.  653;  hurtevant  v.  BMard,  9  Johns. 
887;  .raA'nff  t.  Bank  qf  U.  S  WO.%.  11 
Wheat  69  (0: 419);  Qoodrieh  t.  Dmone,  0  Hill, 
488;  WOb  r.  DaggeU,  3  Barb  9;  Strong  t. 
Skinner,  4  Barb.  646. 

Whenever  the  effect  of  a  particular  transao* 
tloD  with  a  debtor  ia  to  hinder,  delay  or  de- 
fraud creditora,  tbe  law  infers  the  Intent    A 
different  intent  cannot  be  shown  by  parol  tea-    . 
timony,  nor  deduced  from  aurroimdlng  drcum-- 

Sim*  V.  Gaina,  64  Ala.  800;  Pope  y.  Wilton, 
7  Ala.  094:  Wiien  r.  Bnight,  37  Ala.  S86;  /M 
ler  r.  MoDowU.  81  Ho.  69;  Ante  t.  Boekey^ 
00  Fa.  77;  Barman  t.  Bovine,  60  Kiss.  149; 
Ailan  T.  MeTatiA,  8  Ont  App.  Sep.  440  and 
4St 
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gtd  fnnd,  altlunigh  he  may 
lo  mppropriate  it  for  the  ben- 


«ui»  dted:  CMmmn  t  Sutr.  W  N.  T.  81.  Kid 

cueedted. 

Where  the  debtor  places  hla  property  beyond 
the  reach  of  Iml  process,  «>  as  lo  del^y  cted- 

iton,(hia  toa  legtd  fnnd,  all'- — ■-  "- 

Intend  idtfanalely  to '* 

«flt  of  all  or  a  part  oL 

Linn  v.  ITr&M,  18  Tex.  817;  Biffiur  v.  Met- 
■ealf,  1  Head,  617;  Et^finan  v.  Madcaa.  S  Ohio 
St.  124;  Sattim  t.  mnford,  11  Hicb.  S18; 
JHeftolMt  ».  Leatitt,  «  ».  T.  610;  8.  C.  10  N. 
T.  591;  &  a  4  Saodf.  203;  Whaddmy.  WiUan, 
-44  He.  11;  Eimtaa-v.  Thompion.  4  Cash.  441; 
BtoaiU  T.  Farmtn  A  M.  Bank,  8  Bmedea  &  H. 
«06;  i&£«an  t.  LafmatU  Bamk,  8  McLean, 
*87. 

The  partin  to  a  written  fnstnunent  are  con- 
«luaivelv  pnwuned  to  itileod  what  ia  expressed 
«n  tbe  face,  and  if  its  terms  an  fraudulent,  it 
■cannot  be  supported  by  proof  that  they  were 
^Berted  through  Inadvertence  or  mistau. 

Gaton  V.  Ibarau,  IS  Ho.  878;  Brvwn  t.  0»- 
■good,  25  Hatne,  SOS-  Rm  t.  Nottinaham,  Iaoc, 
42;  Wan^foT^t  Que,  Dyer,  198;  Miner  t. 
Wanter,  %  Oraot.  448;  Hok»  t.  Bendtnon,  3 
Dev.  L.  13;  Ortibtr  r.  BoyU$,  1  Brev.  (8.  C.) 
-266:  Dardenne  i.  Harduiidc,<Sag.  (Arit.J48S; 
Warner  v.  Perts]/,  32  Vt.  155;  BmA  t.  Noxm, 
48  IlL  838;  Qrovtr  v.  Wakmum,  11  Wend.  187; 
Green  v.  Trieber,  3  Ud.  11;  OaU  t.  DOrOl.  10 
Yerg.  146;  SUme  v.  Gnibham,  9  BuUt.  317; 
Wetter  v.  Wayland,  17  Johns.  102;  Olaytor  7. 
AnVumji,  5  Rand.  (Va.)  2SS;  BommerviOe  t. 
Horton,  4  Terg.  641;  fifaifa  t.  BenoiH,  87  Mo. 
■500;  ifun^n  r.  XMry,  4  Der.  &  B.  L.  281; 
^Un-  T.  .idbr,  1  Hfll,  478;  AvguM  t.  &»- 
■att'nd,  0  Coldv.  166;  &over  v.  T^iottrtnan,  8 
eondf.  811. 

Fraud  will  be  presumed  in  courts  of  eqnl^ 
from  the  circumHtgnces  of  the  cue. 

Ward  T.  Lamberth,  81  Ga.  150;  KendaB  V. 
Hxtghei,  7  B.  Mod.  868;  Pope  t,  Andreiet, 
£medes  A  M.  Ch.  136;  White  t.  Trotter,  14 
^medea  4  M.  80;  Barelt  t.  Smith,  15  Tex.  319; 
Kir^  V.  Mooii,^  Mo.  661;  Oo'toftn  t.  Cbn- 
ningkam,^  Cow.  861;  Aw(A  t.  Bvntt,  88  N. 
T.  189;  Britcoe  v.  Brmutagh,  1  Tex.  820;  C%m- 
fer^M  T.  JaiMKn,  9  Vee.  8r.  165;  1  Story,  Eq. 
g  190;  ^an^  v.  Skinner,  9  Ired.  L.  194;  Moon 
T.  OoUint,  8  De».  L.  126;  Hafner  t.  /ruin,  1 
Ired.  L.  400;  Cannon  t.  R«6fei,  3  Ired.  L.  449; 
4  lied.  L.  204;  Deuxy  v.  Littlaohn,  3  Ired.  Eq. 
496;  i/anfp  t.  Bi^pmm.  18  Ired.  L.  182;  CAeat- 
Mia  V.  HaieHnt,  76  N.  C.  8B5;  H<^met  t.  Mar- 
■thaU,  78  N.  C.  262;  Cheatham  v.  Hawkint.  80 
N.  C.  161;  ^uni  v.  MOier,  89  H.  0.  898: 
Boone  t.  i&mKf,  88  N.  C.  470. 

Jfanrt.  W.  W.  Fl^Buaiag  and  WUUa  B. 
Dowd,  Ita  lespondents: 

Where  a  tnut  has  been  eiecuted  before  the 
flKog  of  the  bQI  to  set  it  aside,  the  court  wUI 
jiot  take  JurlsdlclioD, 

Burr.  Aasigi).  g  507;  Garroa  v.  Johnttan,  S 
Jones,  Eq.  130. 

The  deed  of  tnttt  nolthmdutent  in  lau. 

Alim  J.  muteg.  84  U.  B.  17  WaU.  851  (21: 
■S42):  Toang  t.  Booe,  11  Ired.  L.  847;  Hardy  -r. 
Skinner,  i  Ired.  U  191:  Lee  t.  Flannagan,  7 
Ired.  L.  471;  Qilmerv.  SamhardI,  1  Jones,  L, 
469;  BoMntoav.  SOiotl,  89  U.  S.  32  Wall.  618 
X2a:7B8);  Tompkin*  v.  Wheeler,  41  D.  B.  16 
FeL  lOe  <10:  90S);  Burr.  Assign.  871;  i)#imy  t. 
Zau^n,  a  Ired.  Eq.  49S,  Gffl;  Ha/iur  r.  Ir- 
■tt2 


a»t  notl^anAiieia  i»fiut. 
n  a  nJokble  conMeratton 


tnn,  i  Ired.  L.  490;  Inetn  v.  iTOsm,  t  Jonea, 
Eq.210. 

Deed  qftrvet  net  ii 

Teyanceupona  nJg 

be  decUied  vtrid  as  lo  creditors,  though  made 
with  a  fnndulent  porpoaaon  tike  part  of  tbe 
vendor,  unlew  tbe  vendee  partidpUcaiii  or  had 
notice  of  such  purpose. 

lauiter  v.  Dime,  64  N.  0.  496;  Seiger  v. 
Davie,  67  H.  0.  186;  HumjAreye  t.  VordL  74 
N.  O.  784;  Worthy  v.  OaddeU,  76  N.  G  82; 
A^or  V.  ir^J^,  17  U.  S.  4  Wheat.  466  (4:  eiQ; 
£w  T.  fJannwon,  ,7  Ired.  L.  471;  i>ii>u  v. 
Scan,  68  N.  0.  007;  mtim  v.  £aoMr,  Id.  141; 
Tdmpldn*T.  Wheeler,  41  U.  B.  16  FeL  106  (10: 
908);  iUn  v.  Jfiuwy,  84  U.  &  17  Wall.  861 
(81:54^. 

Mr.  Jvetiee  Klll*r  ddlvendtheoplDlooof 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  Unltod  Slatea  for  tbe  Western 
District  of  North  Carolina,  dismissing  a  biU 
brought  by  Paul  B.  Ueans,  assignee  in  bank* 
rupt^  of  Cbarlea  Q.  Hontgomeiy  and  Charlca 
D.  Dowd,  partnen,  composing  tbe  firm  of 
HontgoaeiT  A  Dowd,  amost  Clement  Dowd, 
A.  B.  Daviosoo,  Cbarlea  B,  Hontgomery,  and 
Charles  D.  Dowd. 


a  mercantile  business  in  Ibe  Town  of  Ooncord, 
North  Carolina.  About  that  timetbey  became 
embarrassed,  and  on  that  day  made  a  convey- 
ance  in  writing  of  all  their  goods  and  penonal 
proper^  to  A.B.  Davidson  and  Clement  Dowd, 
of  CbarioUe,  in  the  same  State,  wblch  lostru- 
ment  is  variously  called  a  "deed  of  trust,"  an 
"assignment,"  or  a  "mortgage."  Althoiuh 
the  grantors  asserted  that  th^  did  not  consider 
themselvee  as  bdng  insolvent  at  tbe  time,  it  is 
very  evident  now,  In  the  light  ol  subsequent 
cfrcumstances,  that  they  were  entirely  so, 
Tbey  had  a  very  considerable  stock  of  goods, 
wbicb  does  not  seem  lo  have  been  inTenioried  I 
In  reference  to  this  transfer,  and  alarge  amount 
i«latlvely  lo  their  busioese  was  outstand- 
ing debts  due  them  growing  out  of  that  busi- 
ness. The  slock  of  goods  was  old  and  needed 
replenishing;  the  notes  and  accounts  due  them 
were  In  many  cases  wortblees  and  never  have 
been  paid.  1^  were  also  indebted  in  a 
large  amount  (quite  as  much  probably  as  they 
were  worth)  to  certain  banks  in  Charlotte  mwu 
IMomisBOry  notes,  endorsed  by  A.  B.  Davidson 
and  Clement  Dowd;  sometimes  Jointly  and  In 
other  cases  separately. 

D»Tldson  was  the  fstber.ln-law  of  Cbarlea 
O.  Mcwtgomery  and  tbe  vice  president  of  tbe 
Merchants'  and  Fanners'  Natfonal  Bank,  one 
of  tbe  creditors  secured  by  this  conveyance. 
Clement  Dowd,  tbe  other  gnkutee,  was  a  brother 
of  Charles  D.  Dowd,  one  of  the  grantors,  and 
also  [verident  of  the  Commerdial  National 
Bank,  a  preferred  creditor.  W.  J.  Hontgom- 
ery was  a  brother  of  Charles  Q.  Hontgomery, 
and  he  and  Davidson  and  Clement  Dowd  ap- 
pear as  endoiseis  upon  some  of  tbe  notes  set 
forth  in  the  Instrument  referred  to. 

This  oonvOTsnce,  alUioagh  nutde  in  AprO. 
was  not  placed  on  record  until  tbe  12th  day  of 
July,  1876,  thereafter,  and  the  gfaUoii,  Hont- 
gomery &  Dowd,  runalmd  In  | ' * 


Co(ig 
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Hmucb  r.  DowD. 


bad  abaoluta  godIio]  of  tbe  proper^  notU 
■liortlv  att«r  tbat  period .  The  tnatrument  Itself 
b  filed  ■•  "Exhibit  A,"  and  nad*  as  tollowa: 


"Thli  lodeDlura,  made  this  34th  dsv  of  April, 
1876,  br  OhM.  G.  Hontgouery  and  Chaa.  D. 
Dowd,  pattaen,  traditiK  under  the  flnn  and 
style  of  Hontpimerf  &  Dowd,  of  Contxird. 
North  CaroUoa,  parties  of  tbe  first  part,  ana 
A.  B.  Davidson,  and  0.  Dowd,  of  Charlotlo, 
in  tbe  BtaLe  aforesaid,  parties  of  ibe  second 
part,  tritnesselb:  That  nhereas  tbe  parties  of 
the  first  part  are  Indebtod  as  follows:  Bj  a 
certain  promisaorj  note,  of  even  date  with  these 
presents,  gtven  to  the  Commercial  National 
Bank  of  Charlotte,  N.  C,  for  tbree  thousand 
dollars,  and  endorsed  br  the  said  A.  B.  David- 
■OD  and  G.  Dowd;  also  or  a  certain  other  note 
to  the  udd  bonk  for  one  tnousand  dollars,  dated 
!7S]     the  —  dav  of ,  1878,  due  at  sixty  days,  and 


eT«n  datehereiritb,  endorsed  bvO.  Dowd,  and 


other  notes  t^  one  thousand  dollars  each 
to  the  First  National  Bank  of  CharloUe,  en- 
dorsed by  A.  B.  Davidson,  dated,  respectively, 
on  the  a«b  March  and  5tb  April,  1816,  and 
running  to  matorilf  at  ststy  days;  also  by 
a  note  to  tbe  Hercbuits'  &  Farmen'  National 
Bank  of  Charlotte  for  one  tboosand  dollars, 

dated  tbe  —  day  of ,  1876,  at  sixty  days, 

and  endorsed  by  A.  B.  BavidsoD;  also  oy 
another  note  to  the  last  named  bank  for  five 
hundred  dollars,  endorsed  by  W.  H.  Lilly; 
also  bv  another  note  to  said  U.  F.  National 
Bank  for  one  thousand  dollars,  endoned  by  J. 
B.  Nelsler,  and  by  another  note  to  said  bank 
for  five  hundred  dollars,  eadorsed  by  R.  8. 
Hairis;  also  by  a  note  to  Martin  Boyer,  Jr., 

— —  doBan,  and  note  to  D.  P.  Bo^r  lor ; 

also  by  a  wMe  to  J.  A.  Lilly  for  fonr  hundred 
dollars; 


Vi  via  BBUJ  UVUIS,    KllU    U^    UJUBUl 

harmless  tbe  said  endorsers,  the  nutles  of  the 
first  port  do  hereby  baq^n,  sell,  convey  and 
tnmsfer  unto  tbe  (aid  A.  B.  Davidson  and  0. 
Dowd  die  following  propertr,  to  wit:  Tbe 
cntlte  slock  of  goods,  wares,  and  merchandise 
of  every  Und  and  deacrlptloD  now  in  the  poa- 
MMloiiof  IbepartSes  of  tbe  first  part  and  in 
and  abont  tbor  store  In  Concord,  together  with 
ail  the  fixtuea  and  personal  propern  used  in 
eoanectlon  witb  ttie  tald  store  and  Dudnees; 
also  aoch  goods,  wares,  and  merchandise  as  tbe 


accounts,  mmtEages,  Judgments,  and  other 
evidences  of  debt  due  ana  belonging  to  the 
parties  of  the  first  part,  bom  whomsoever  and 
bowaoever  tbe  same  may  be  due. 

"To  have  and  to  bold  the  said  property  and 
tbe  said  choses  In  action  and  eviaences  of 
debt  to  tbe  si^  A.  B.  Davidson  and  C.  Dowd, 
their  executors  and  assigns,  in  special  trust  as 

_  — ,  follows: 

7D]       --The  said  parties  of  the  first  part  at«  to  re- 
ISSU.ii.  0.  a..Boox89. 


for  cash  only  and  to  collect,  under  tbe  direction 
and  control  of  tbe  parties  of  tiie  second  port, 
tbe  proceeds  to  be  deposited  weeklv  in  ttie 
CommerdalNntlonal  Bankttf  Charlotte,  N.C., 
and  applied  under  tbe  direction  of  the  purtics 
of  tbe  second  part  to  replenish  the  stock  by 
such  small  bills  as  mav  be  agreed  upon  and  to 
the  payment  of  Ibe  deotsofuie  said  firm  as  fol- 
lows: First,  after  deducting  sod  retainlngtbe 
commissions  and  other  expenses  of  this  trust, 
to  the  payment  of  the  note  of  three  thousand 
dollars  to  tbe  CommerciBl  National  Bank  of 
Charlotte,  of  even  date  herewith,  endorsed  by 
the  said  A.  S.  Davidson  and  C.  Dowd,  the 
same  being  given  for  money  this  day  twrrowed 
for  the  exclusive  use  and  benefit  of  the  said 
firm  and  also  to  the  payment  of  any  t«newal 
or  substitution  of  tbe  said  note  and  of  any  other 
note  or  notes  that  may  hereafter  be  given  by 
said  flrtn,  and  endorsed  bj  the  said  ^rtiea  of 
the  second  part,  or  either  of  them,  not  being 
renewals  of  tbe  notes  endorsed  by  them,  or 
either  of  them,  mentioned  and  provided  for  In 


debt  of  three  thousand  dollars  and  other  pos- 
sible indebtedness  berenfter  to  be  Incurrea,  aa 
provided  for  in  tlie  first  class  atiove  named} 
Uiirdly,  to  thepaymentaof  all  the  other  iedebt- 
edness  of  the  said  Ann,  howsoever  and  to 
whomsoever  the  same  may  be  due,  anv  surplus 
to  be  paid  over  to  tbe  parties  of  tbe  flrsl  part 
or  their  leeal  representatives  or  assigns. 

"And  It  Is  further  the  uoderstaading  and 
agreement  that  if  any  of  the  said  debts  or  any 
renewal  or  substitution  of  them,  or  any  of 
them,  shall  not  be  paid  when  tbe  aame  shall 
become  due,  or  If,  for  any  other  cause  tbe 
parties  of  tbe  secood  part  m^  bo  elect,  then 
and  in  tiiatcssoit  Bhall  be  lawful  for  theparties 
of  the  second  part,  and  they  are  hereby  ex- 
pressly authorized,  to  take  possession  of  the 
said  ^Mxls  and  merchandise,  and  all  the  prop- 
erty and  choees  in  action  conveyed  herdn,  and 
dispose  of  the  same  at  public  or  private  sale,  aa 
thc^  may  deem  best  ai^lyiog  tbe  proceeds  as 
hereinbefore  directed. 

"In  witness  whereof  the  parties  of  the  first 
part  do  hereto  set  their  banas  and  seals  tbe  day 
and  year  aforesaid. 

"(B'gi)      Ohas.  G.  Homtoohebt.    raBaii.] 
'"  Gh&b.  D.  Dowd.  [sbai..] 

"Witness:  W.  P.  BniPBOir. 

"Probated  July  11,  1876.  Registered  same 
day."        Q 

It  appears  that  at  the  term  of  tt  3  Concord 
Superior  Court,  bdd  In  Joly,  1876,  a  suit  waa 
pending  against  tbe  bankrupts  in  favor  of 
Oalvin  Cbestnnt,  one  of  the  unsecured  cred< 
iton,  which  had  been  in  tbe  hands  of  an  attor- 
ney for  ccdIectioD  since  sometime  during  tbe 
preceding  AprU.  Several  of  the  New  York 
creditors  also  commenced  proceedings  during 
the  antumn  of  that  Tear  against  the  insolvent 
firm,  and  obtained  fudgmenis  at  tbe  October 


l^nnot  die  United  Slates  Clrcnit  Court  agaioi 
Charles  G.  Montgomery  uid  ibe  firm  of  Mon 
gomery  &  Dowd.    Alter  eiecutions    isauei? 


_jreon  had  been  returned  nulla  bona,  these 
creditors  filed  a  Mil  to  set  aride  the  deed  ex- 
ecuted t^  the  firm  aa  taudnlent  and  rdd. 
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werakdjndlcated  buikniptL  ■ndtbesppellant, 
Mmiu.  wm  d^  ftppotnted  tbeir  uiigiiee  la 
-  -  -, .  Very  won  nfterwarcU  he  oom- 
tbe  i»Ment  rolt  Id  the  circuit  court  to 
Mt  aeujs  the  ootiTBTance  abonredted  u  beiDK 
fraadnleat  and  void  under  the  Statute  of  18 
EHzabelta  andllie  United  St«tea  Bankrupt  Act. 
After  the  flUuff  of  this  bUl  the  complainaiKa  in 
the  lint  me,  ue  New  Tork  creditora  above  re- 
fOrnd  to,  proved  th^  detita  tn  bankruptcy .  and 
iwriTt»1  their  Hen  upon  the  aoeta  created  tr 


the  granton  and  the  granteceln  tlie  deed  of  aa- 
dgntneDt  irere  made  defeDdanta,  and  each  of 
them  filed  anawera.    There  ia  the  usual  denial 


and  allegatloiM  that  the  parties  were  doing  the 
best  the;  could  under  the  drcumalancee  to  k- 
cure  a  proper  dlsirlbudon  of  their  property 
among  their  credttors.  After  congiderable  tes- 
tlmonr  waa  taken,  In  which  all  the  parties  to 
(he  deed  were  sworn,  thedrcuttcourtdUmissed 
the  bill,  and  it  la  from  that  decree  that  the  as- 
ilgiiee  baa  taken  the  present  appeal 

We  are  of  the  opinion  that,  whether  the  case 
be  decided  upon  the  face  of  the  iustrumeat 
ilseif,  or  In  view  of  the  teetlmony  u  to  the 
condnct  of  the  parUea,  the  decree  should  be 
In  favor  of  the  complainaDt.  The  prlndplaa. 
If  not  the  exact  language,  of  the  Statute  of  18 
£Uizabetb  b&ve  been  acc<n>ted  in  the  equitable 


Carolina,  with  a  modiQcation  which  ii  at- 
tempted to  beapplledtolhla  case.  That  Is,  that 
where  the  queauon  of  the  valldll;  of  an  Instru- 
ment of  this  kind,  ox  any  other  convmnce  of 
property,  dependa  upon  its  fraudulent  charao- 
let.  It  must  be  shown  that  the  grantee  partlo- 
IWBll  Ipated  in  thefraud,  and  the  fact  that  the  grantor 
alone  la  guilty  of  it  is  not  auffldAiit  to  invalidate 
the  instrument  « 

Conceding  thisto  be  the  doctrine  of  the  State 
(d  North  Carolina,  weare  of  opinion  thatltcan 
have  no  important  upllcadon  to  the  case  before 
ns,  because  the  frauii  here  Is  one  in  law  as  di>- 
tlngnished  frcnn  actual  fraud;  that  Is  to  say, 
Ou*  while  the  parUea  to  this  transaction,  ebher 
grantnt*  or  gnoteee,  probttbly  never  had  tn 
view  the  ultimate  lots  of  the  debts  of  the  nnse- 


means  to  insure  nayment  to  themi^,  yet  the 
law  has  said  that  the  meant  whtoh  they  took  Is 
to  be  rwarded  as  a  fraud  In  law  by 
ImpUcalMn. 


All  Bxperleace  has  shown  how  very  common 
It  Is  for  fsiling  or  insolvent  debtors,  who  have 
anyconsider^enxtuison  hand,  andeapedally 


a  where  a  mercantile  bnoneas  of  condd- 
erable  value  is  still  going  on,  to  delude  them- 
selvee  with  the  idea  that  If  they  can  get  time 


their  business.  This  delusion  leads  them  to 
undertake  to  obtain  this  delay  hv  means  which 
the  law  doee  not  sanction,  u  toe  creditors  re- 
fuse to  extend  time  on  their  obligatloos,  and 
thus  gtve  them  the  delay  which  they  deem  nec- 
essary, or  If  they  fear  to  expose  Ihdr  coudlHoD 
to  their  creditors,  they  edopt,  tn  many  in- 
Bt  ances,  the  nrindple  of  making  an  absolute  sale 
to  certain  iriends,  who  will  setOe  up  their 
affairs  aod  return  to  them  anv  surplus;  or  they 
make  assignments  or  deeds  of  trust,  conveying 
the  title  to  all  their  proiKrtr  to  tome  truBiee  or 
sasffrnee,  and  vesting  It  in  tnem,  thus  opposing 
an  DDstruction  to  the  efforts  of  credilcn  at  law 
to  collect  the  amounts  which  may  be  due  to 
them,  bi  this  manner  they  frequently  lake  ttm 
law  into  thelrown  hands,  and  attempt  to  secure 
that  delay  which  can  only  be  ohtsilned  by  the 
consent  of  the  creditors,  or  by  such  a  convey- 
ance as  leaves  the  creditors  in  no  worse  condi- 
tion than  they  were  before. 

It  has  alwavs  been  bdd  thai  whatever  trwis- 
fer  of  this  cliaracter,  that  is,  of  the  title  to 

Eroperty  by  a  falling  or  Insolvent  debtor,  may 
B  valid,  HDv  instrument  which  secuies  to  tbie 
assignor  an  inleiesl  In  or  a 


as  being  a  fraud  upon  those  creditors. 

A  very  dmllsr  caae  to  the  one  before  ns  was 
that  of  Qrituiotd  v.  SMdim,  4  K  T.  681,  in 
which  Uie  court  dedded  that  the  mortgage 
which,  besides  permitting  the  mortgagor  by  its 
terms  to  retain  posaessioo  of  the  goods,  and  on 
Its  face  conferred  on  bim  the  power  to  sell  and 
dispose  of  them  as  his  own,  was,  therefore, 
fraudulent  aod  vdd  in  law  as  to  craditora. 

Another  dedsioii  of  like  character  waa  made 
In  NiOuAam  ▼.  Leaeitt.  6  N.  T.  SIO,  the  head 
note  of  which  correctly  expresses  what  was  de- 
cided In  the  following  worde:  "An  assign- 
ment by  Insolvent  deMors  of  tbeir  proper^  (» 
trustees  for  the  benefit  of  their  meditbrs,  an> 
IhoiiziDg  tbe  trustees  to  sell  the  asdned  prop 
erty  t^n  onUt,  la  freudalent  and  Twd  a* 
against  the  creditora  of  the  asdgnors." 

This  ia  fotmded  upon  the  ground  thatsodi  s 

eovlslon  has  the  effect  of  hindering  and  ddsy- 
o  creditors. 

A  very  instructive  case,  and  very  like  Ote  one 
before  ns,  is  that  of  DmU  r.  Bantam,  18  111. 
8H.  A  diattel  mortgage  of  a  stock  ol  Kooda 
had  been  made,  redting  the  indebtedneH  of  tbe 

mortnwor,  but  with  an  i "  "^-^  "-- 

should  keep  possession  of         „ 
Bof trade.    Outofthe 


proceeds  he  was  to  pay  certain  preferred  cred- 
itors, dividing  the  remaiikder  pro  rata  amonf 
tbe  otheie,  with  tbe  light  in  the  mortgagee  to 


take  possession  of  the  proper^  under  oertain 
oontlngendeB,  This  mortme  waa  held  void 
upon  ue  principles  already  cued. 

To  the  aame  effect  Is  the  case  of  Beeand  Sat. 
Bank  qf  Ltanmvorth  v.  H-ant,  78  U.  8.  11 
Well.  WS  [90:190],  which  dtes  with  approval 
the  case  oi  Oritwold  v.  BMdan,  mipra. 

But  this  whole  subject  hss  been  so  frequently 
discussed  in  tbe  American  courts  that  it  would 
be  an  immense  labor  to  go  very  extendvdy  into 
the  authorities,  'nieprevafllng  doctrine,  how- 
ever. Is  unquestloDaDly  that  whteb  we  have 
stated;  and  Its  fundamental  eesenoe  la  that  an 
Insolvent  debtor  making  an  sssigimieDt,  even 
US  V.  » 


Heuib  t.  Dowd. 
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for  the  beseflt  of  hta  crediton,  cannot  reaerre 


aKigntii,  or  uiterpon  aav  delav,  or  make  pro- 
Tuloiis  wblcfa  would  hinder  ana  dela;  crediton 
from  their  lawful  modea  of  proeecutlng  their 
claims. 

In  the  COM  before  n*  the  whole  face  of  the 
tnstrament  hai  the  obvloni  purpose  of  eoabllng 
tbe  ioaolTent  debtoie  who  mue  it  to  contlnne 
Id  titeit  bniiiiM*  muDtdesied  bj  Judicial  piocMi, 
and  to  wilbdraw  ereiTthing  thej  had  mm  the 
diect  of  a  Judgment  against  them;  for  It  is 
shown  Hut,  except  (he  goods  to  this  place  of 
bniineee  traosfened  bj  the  conreTance,  thef 
had  nothing  of  value  but  one  or  two  pieces  of 
reel  estate  Inoumbered  bf  mortgage  for  bU  the; 
were  worth.  It  spedoadl;  provides  that  the 
granton  shall  remain  in  possession  of  the  said 
|»opert7  and  choKS  in  acUon,  with  the  right  to 
continue  to  sell  the  goods  and  collect  the  debts 
under  the  control  and  direction  of  the  grantees. 
The  collections  were  to  be  depodted  weekly  in 
the  Commercial  National  Bank  of  Charbtle,  N. 
C,  and  applied,  under  the  directioa  of  the  as- 
inKoees.  "  to  lepleolsb  the  stock  by  such  small 
buts  as  may  be  agreed  upon,  and  to  the  payment 
of  the  debts  of  the  satd^nn,"  Bpet^cally  men- 
tioned tliertiin,  being  principaUy  not«  hdd  by 
the  banks,  indorsed  by  the  grantees,  Davidson 
and  Dowd.  It  also  contained  a  provision  for 
the  reoewal  of  these  notes,  without  limitation 
•3  to  time,  and  authorieingthe  trustees,  "If  any 
of  the  said  debts  or  any  renewal  or  substitution 
of  Ihem,  or  any  of  ihem,  shall  not  be  paid  when 
the  same  shall  become  due,  or  If,  tor  any  other 
cause,  the  parties  of  the  second  part  nmy  so 
elect,  then  and  io  that  case  it  shall  be  lawful  for 
the  partiee  of  the  second  part,  and  the;  are 
beiel^  expreeslv  authorized,  to  take  poaseadon 
of  the  said  goods  and  mercheudise,  and  all  the 
property  uia  chosei  in  action  omveyed  herein, 
and  dispose  of  the  same  at  public  or  private 
■ale,  aa  they  mi^  deem  best,  applying  the  pro> 
oeeda  aa  hmlnbefore  diiected." 

It  la  difficult  to  imagine  a  acheme  more  art- 
fully devised  between  insolvent  debtors  and 
tbdrprefened  oredUoii  toeuable  the  former  to 
crattimie  in  buMiWH,  at  the  same  time  with- 


be  asserted  according  to  the  usual  f(»iD>  of  law. 
80  kng  as  these  debtors  were  able  to  pay  the 
inlereit,  and  keep thetruiteeaaadsfledthatthey 
were  not  going  tai  kee  anything  by  the  delay, 
the  business  could  go  on  and  the  proper^  of  the 
insolvent  firm  be  safe  from  execution  and 
attachment.  (J 

The  interest  paid  on  theee  renewola  waa 
twelve  per  cent,  and  as  the  indorsen  on  the 
Dotes  were  ofSceis  of  the  banks  who  hetd  the 
IS  well  as  tmatees  under  this  asstgnment, 
nothing  of  the  tact  that  tb^  wer- 
r  related  to  the  bankrupt  debtora,  11  I 
_  t_  —  —   __  .._    ._ ,j^  ^ 


to  aaj  nothing  of  the  tact  that   tb^  were 

doeehr  related  to  the  bankrupt  debtora,  1^  '- 

f  to  be  seen  that,  as  long  aa  they  bad 


easy  to  be  seen  that,  as  long  as  t 
con^,  tlMv  would  be  wlUlog  to 
nolea  and  Indone  them  on  each  ri 


mtgomery  & 
Dowd  had  it  In  Ihelrpower  to  continue  in  their 
bualneM,  whether  imNBlable  or  otherwise,  with 
a  laige  ftock  of  goods  on  Ibeir  ahebras,  and  del^ 
the  etedUma  who  were  not  protected.  Theau- 
(horltr  to  take  poasesdon  of  the  goods,  even 
U8U.  H. 


when  the  trustees  should  deem  such  action 
proper,  is  accompanied  by  no  dlrecnon  lot  an 
immediate  sale  or  winding  np  of  the  basinets: 
but.  on  the  coDtniv,  their  dlscretloe,  aa  to 
whether  they  shall  !*¥■  possession  or  not,  and 
as  to  how  or  upon  what  terms  they  shall  sell, 
seems  to  be  absolute,  and  Intended  even  then  to 
be  coutrolled  for  their  own  benefit  and  that  of 
the  deblon,  without  regard  to  the  unsecnred 
crediton. 

The  case  before  us  is  almost  precisely  like 
that  of  BobtnuM  v.  £Kiot(,  89  U.  8.  23  Wall, 
ns  [82:7681.  In  that  acUon  it  appeared  that 
John  and  Seth  CooUdge  were  partners  in  the 
retail  dry  gooda  trade  In  Evansville,  Indiana; 
that  the;  owed  tbe  Pint  National  Bank  97,000, 
and  a  Hn.  Bloan  #8,174,  for  money  previously 
borrowed  of  her  to  aid  them  Id  their  bualneaa. 
To  secure  to  Mrs,  Sloan  the  payment  of  what 
waa  due  her,  and  to  Indemnify  Hoblnson,  who 
was  an  indorser,  they  made  to  them  a  ahattel 
mortgage  upon  their  stock  of  goods  then  In  a 
rent^  store.  The  mortgage,  after  reciting 
the  liability  of  the  firm  to  RoUnaon  on  tbe 
notes  indorseil  by  him,  stated  that  il  was  con- 
templated that  it  might  become  necessary  tore- 
new  the  notes  or  to  discount  other  nolea.  It 
was  also  stated  that  the  note  to  Mrs.  Sloan 
might  be  renewed  at  maturity  if  it  was  not  con- 
venient for  the  firm  to  pay  it  The  mortgage 
then  proceeded  in  tiie  following  language; 
"And  it  la  hereby  expressly  agreed  that  until 
default  shall  be  made  in  the  payment  of  some 
ooe  of  said  notes,  or  some  paper  in  renewal 
thereof,  the  parties  of  the  first  part  may  remain 


chandlse,  and  may  at 
and  supply  their  plaoea  with  other  goods,  and 
the  gooos  substituted  by  purchase  for  those 
sold  shall,  upon  being  put  into  ssld  store,  or 
any  other  store  in  said  city,  where  the  same 
may  be  put  for  aale  by  said  parlies  of  the  first 
part,  be  subjected  to  tbe  lien  of  this  mortgage." 

Although  the  mortgage  waa  duly  recorded. 
It  was  held  by  this  court  to  be  void  under  tbe 
Statute  of  Frauds  of  Indiana.  Section  10  of 
that  Act  declared  that  no  luch  aaalgument  or 
mortgage  should  be  valid  unless  acknowledged 
"as  provided  in  cases  of  deeds  of  conveyance, 
and  recorded  in  the  recorder's  office  of  the 
county  where  the  mortgagor  resides,  within 
ten  dan  after  the  ezecutlon  thereof."  Section 
21  makes  the  further  provisions:  "The  ques- 
tion of  fraudulent  Intent  In  all  cases  arising 
under  the  provisions  of  this  Act  shall  be  deemed 
a  question  of  fact;  nor  shall  any  conveyance  ot 
charge  be  adjudged  fnudulent  ss  against  cred- 
iton 01  purchasers  solely  upon  the  ground  that 
It  waa  not  founded  00  a  valuable  considera- 
tion." 

This  court,  in  a  lengthy  review  at  th«  afbct 
of  Recording  Acts,  and  of  the  doctrine  of  the 
Statute  of  18  Elizabeth,  held  that  tbe  record- 
ing of  the  mortgage  contemplated  by  the  stat- 
ute was  Intended  as  a  aubatltute  for  possession, 
but  "was  not  meant  to  be  a  prolecuon  for  all 
the  other  stipuIatiODS  contained  In  iL"  It  waa 
also  held  that  the  oourt  waa  the  ptopv  party  to 
say  whether  on  its  face  the  mortgage  waa  void, 
and  that  it  was  so  void. 

It  was  amied  in  that  case  that  there  could 
be  no  such  thing  as  constructive  fraud,  twcanae 
under  Uiit  ita&te  the  questhm  of  fraudulent 
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intent  wu  om  of  tact;  but  this  court,  follow- 
ing the  Supreme  Court  <a  Indlaiu,  uid  tbal 
[SH]  thow  praviiioDB  of  the  statute  of  that  8tal«  had 
Dot  changed  the  law  on  tbe  subject,  and  (hat 
the  court  must  la  the  first  lustance  determine 
upon  the  legal  effect  of  the  written  instrumeiit, 
and  If  that  be  to  delay  credllon,  it  muBt  be  re- 
in the  oplolontbe  court  Bald:  "Butthereare 
features  engrafted  on  this  mortgage  which  are 
not  only  to  the  pnejudice  of  creditors,  but 
wtiicdi  anow  ttiai  other  conaiderationa  Uian  the 
secnri^  of  ttie  mortgagees,  or  their  accommo- 
dation eren,  entered  iiilo  the  contract.  Both 
the  poeacwlon  and  right  of  disposition  remain 
with  the  mortgwors.  The;  are  to  deal  with 
llie  property  as  tneir  own,  sell  It  at  retail,  and 
use  the  moaej  thus  obtained  to  replenish  their 
stock.  There  la  no  covenant  to  account  with 
Ilie  mortgagees,  nor  anv  recognition  that  tbe 
proper^  is  sold  for  thev  beneoL  Instead  of 
the  mortrage  being  directed  solely  to  the  bona 
fitb  teamtj  of  the  debts  then  existing,  and 


As  long  as  the  bank  paper  could  be  renewed, 
Kobinson  consented  to  be  bound;  and  in  Mrs. 
Sloan's  case  it  wss  not  expected  that  the  debt 
would  be  paid  at  maturity,  but  tbat  It  would 
be  renewed  from  time  to  time,  as  ttie  p^w 
might  agree.  It  is  very  clear  tbat  the  instru- 
ment was  executed  on  this  theory  that  the  bnd- 
ness  could  be  carried  on  as  formerly  bv  the 
continued  indorsement  of  Robinson,  ana  that 
Mn.  Sloan  was  fndiHerent  about  prompt  pay- 
ment. The  correctneaaof  this  theory  is  proved 
by  the  subsequent  conduct  of  the  parties:  for 
the  mortgagees  remained  in  posaeftdon  of  the 
property,  and  bought  and  sold  and  traded  In  tbe 
manner  of  rel^  diy-goods  merchants  from 
July7, 1871,  to  AuguBl7, 1878.  ...  It  haidly 
need  he  said  tliat  a  mortgage  which,  by  its  very 
terms,  authorizes  the  parties  to  accomplish 
such  objects  is,  to  saj  the  least  of  It,  construct- 
ively fraudulent,  Hanlfeaiiy  It  was  executed 
to  enable  tbe  mortgagors  to  continue  their 
business,  and  appear  to  tbe  world  as  the  abso- 
lute ownciB  of  the  goods,  and  enjoy  all  the  ad- 
vantages lesulting  thereftom.  .  .  ,  Thli  con- 
duct is  the  remit  m  trust  and  confldence,  which, 
as  Loid  Coke  teUs  us,  are  ever  found  to  coo- 
■titute  tbe  apparel  and  cover  of  fraud.  .  .  , 
Whatever  may  have  bees  the  motive  which 
[287]  actuated  the  nitlea  to  this  instiumCTt,  it  is 
manifest  tbat  the  necessary  reralt  of  what  the? 
did  do  was  to  allow  the  mortgagors,  under 
cover  of  the  mortgage,  to  sell  the  goods  as  their 
own,  and  appropriate  tbe  proceeds  to  their  own 
purposes;  and  this,  too,  for  an  indefinite  length 
of  time.  A  morteage  which,  in  its  very  terms, 
contemplates  such  results,  besides  being  bo  se- 
curity to  the  mortgagees,  opentcs  fn  the  most 
effectual  manner  to  ward  off  other  credltois; 
and  where  tbe  instrument  on  its  face  shows 
tbat  tbe  legal  effect  of  it  Is  to  delay  creditors, 
the  law  Imputes  to  it  a  fraudulent  purpose. 
The  views  we  have  taken  of  this  case  harmo- 
nize with  the  English  common-law  doctrine, and 
arc  su&talned  by  a  number  of  American  de- 
cisions," 

Other  aulborilies  sustain  this  view  of  tbe 
subject,  and  the  instrument  now  under  con- 
sideration. In  the  opinion  of  the  court,  contains 
1S« 


all  the  elements  denounced  in  the  case  above 
quoted  of  Robinson  v.  Blliott,  as  proof  of  oon> 
structive  fraud.  f* 

If  we  examine  into  the  acts  of  Ibe  pattiee  In 
connection  with  this  transfer,  we  shall  see  that 


tbe  confidential  bookkeeper  of  the  bankrupia. 
He  states  that  be  put  bis  name  to  it  as  a  witness 
on  the  day  that  it  bears  date,  but  that  be  did 
not  read  it,  nor  was  he  Informed  of  Its  contents; 
and  allbough  it  is  said  by  some  witness  that 
the  conveyance  was  delivered  at  or  about  the 
time  it  is  dated,  the  grantees  were  not  present 
when  this  witness  put  his  name  to  It, 

The  law  of  North  Carolina,  like  tbat  of  an 
other  States,  provides  for  the  recording  of  such 
instruments  as  this,  and  that  until  so  recorded 
they  are  not  valid  as  against  creditors  and  pur- 
chasers without  notice.  In  the  present  case  it 
was  kept  from  record  from  the  time  of  Its  daio, 
the  2ith  of  April,  until  tbe  llthday  of  July 
thereafter.    This  was  undoubtedly  tbe  act  of 


and  who  were  the  trustees  appointed  by  it  tar 
its  execution.  The  period  it  was  thus  kept 
secret  was  as  lone  as  ft  could  be  with  safety  to 
the  purpose  of  hindering  and  delaying  credit- 
ors; for  as  soon  as  it  was  known  that  Calvin 
Chestnut  was  about  to  procure  a  Judgment, 
which  either  by  virtue  of  the  judgment  itself, 
or  bv  a  levy  of  an  execution  upon  the  goods. 
would  become  a  lien,  the  paper  was  rerorded 
for  the  undoubted  purpose  of  preventing  this 

Tbe  bankrupts  were  permitted  for  several 
months  to  continue  in  the  possession  and  con- 
trol of  these  goods,  and  to  deal  with  them  as 
their  own ;  and  even  when  the  trustees  did  seem 
to  consider  it  necessary  to  Interpose  and  take 
the  matter  into  their  own  hands,  the  manner  In 
which  they  did  it  is  open  to  animadversion. 
It  does  not  appear  that  they  went  In  person  to 
the  buikliDg  and  took  poasession  of  it  or  of  the 
goods.  On  the  conlruy  tbey  made  no  changa 
in  its  appearance,  or  In  tbe  manner  of  conduct- 
ing the  business.  No  sign  was  put  up  Indlcat- 
1 —  ii.— . •  -„niemiip  I  '  ■  "- 


Ing  tbat  any  change  of  O' 


mip  had  taken 


by  tbe  lune  bookkeeper,  and  entries  were  toaa 
in  the  same  manner  as  before;  The  two  bank- 
rupts were  also  empk^ed  by  the  asrignees  to 
conduct  the  boamen,  at  a  ealur  of  tma  hundred 
doUan  per  month  each;  attd  they  continued  it 
fai  predsely  the  same  manner  as  it  had  been 
pnvloariy,  with  tbe  excepHon  of  depositing  the 
moneys  arising  therefrom,  as  tbey  allege.  In 
bank  accfnding  to  the  directions  of  tbe  tnutees. 
In  fact,  60  far  as  the  outside  public  was  oon- 
cemed,  the  whole  affair  vras  conducted  before 
the  recording  of  this  assignment,  and  until  the 
appointment  of  the  asstgnee  in  backruptcy,  in 
the  same  manner  that  ft  had  always  been  be- 
fore the  conveyance  was  executed.  Then  It 
seemed  to  occur  to  the  trustees  that  the  time 
bad  come  to  wind  up  this  business;  and  al> 
though  it  was  not  done  with  any  extraordinary 
expedition,  it  is  not  necessary  to  hold  that  there 
was  anything  actually  fraudulent  fn  the  man- 
ner In  which  it  was  finally  accomplished. 
These  are  circumstances  which,  token  in  con- 
128  V.  8. 
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Etna  T.  Tkaobe,  Datib  A  Co. 


HctioD  witb  the  proTisloiu  of  the  deed  lueir, 
ihow  rtrj  c^arl;  that,  in  the  mioda  of  the  aa- 
feifnun*  and  the  aaaieneea,  one  ol  the  eSecte  of 
ihia  inatrument,  aod  of  tlieoperatlous  conduct- 
ed nnder  it,  waa  uodoubtealf  to  binder  aod 
delay  creditoia.  Indeed,  it  la  impossible  to  be- 
lieve that  thia  effect  waa  not  inlended  by  ell  the 
paitiea  to  the  deed, 
I       Tbe  suit  in  thia  case  la  not  Bustalnable  under 


cause  the  bankruptcj  proceedingB  were  not 
brought  within  the  time  preacribedbj  that  A.ct 
■a  neceaaary  to  aTOid  sach  pieference.  But  a 
li^t  la  ahowD  to  relief  on  the  ground  that  tbe 
tnstniment  was  made  to  binder  and  delay  cred- 
itors. 

TAs  deerm  qf  tAe  Oireuit  Oourt  u,  thar^ 
fart,  reeertad,  aaid  the  eate  remanded  to  that 
eourt,  with  intintelient  to  r^er  the  eate  to  a 
noiter,  b^ore  whom  the  defendante,  the  trveteet, 
mvtt  account  for  the  property  eonveged  to  them 
^D  the  itutrument. 

Id  tbia  accounting  all  the  creditors,  secured 
■od  nnaecured,  must  be  brought  into  a  con- 
courae  and  held  to  ait  equal  risht  in  dtdribu- 
tk>n  of  tbe  funda  arising  from  the  aale  of  the 
goods  and  the  ehotee  ia  action  asalgned  to  the 
tniateea.  But  In  accountine  with  the  truslaes 
they  must  be  credited  with  what  they  have 
pm  to  any  of  the  creditors,  so  far  as  those 
oedltors  would  be  entitled  on  an  equal  and 
fn  rata  distribution  among  oil  tbecreailoreof 
an  Uie  asaela  conveyed  to  t&em  by  tbe  deed  of 


Z.  N.  "ESTES,  Surviving  Partner  of  the  Firm 

of  Earn,  DoAs  &  Co.,  Flff.  in  Brr., 

t. 

TRABUB,  DAVIS  asd  CO.  ; 

(Bee  B.  a  Beporter*s  ed.  m-«L) 

Writ  ef  erm^—detiffnation  (^  partiee— amend- 


t  eaanot  take  Jnrlsdiotlan  of  awrit 
1 1 '••M^^pjrUeabrlh ' 


e  puttetv 


Argvti  Oet.  81,  iW.  Dteidod  Sop.  19,  1888. 

E  ERROR  to  the  District  Court  of  the  United 
Itatea  for  the  Northern  DUttlct  of  Hissis- 
U8C.8. 


■ippi,  to  review  a  Judgment  against  principalt 
Id  s  bond  and  their  sureties.    Ditmieied, 

The  facta  are  staled  In  the  opinion. 

Ur.  R.  O.  Rernolda,  for  plaintiff  In  error. 

Itetert.  John  BajiOD  Brown  and  W.  V, 
SaUlvBD,  for  defendants  In  error. 

Mr.  Jvetice  Blatohford  delivered  the  opin- 
ion of  the  court: 

This  ia  a  writof  error  to  tbe  District  Court 
of  the  Untied  Stales  for  the  Kortbem  District 
of  Missiiisippi,  broufcht  h>  review  a  JudgmeDt 
recovered  ou  tbe  33d  of  April,  1886,  m  the 
name  of  Trabue,  Davis  ft  Co.,  as  plaintilTs, 
asainsl  Esles,  Doan  &  Co.,  as  daimauta.  Tbe 
dtation  in  the  case  is  addtesaed  lo  Trabue, 
Davis  &  Co.,  and  states  that  Estes,  Doan  A  Co. 
are  plalntUb  in  error,  and  Trabue,  Davia  ft  Co. 
are  defendania  in  enor,  and  reten  to  the  jadg- 
ment  as  one  rendered  against  Estes,  Doan  ft  Co. 
The  iupertedeae  bond  refera  to  tbe  jnda;mentai 
one  rendered  !□  favor  of  Trabue,  Davb  ft  Co., 
plaintiffs,  against  Eatee,  Doan  i!bCo,,  claim- 
ants, end  to  the  writ  of  error  as  oue  obtained 
by  Eslea,  Doan  ft  Co.,  claimants;  aod  it  pur- 
ports to  be  executed  by  Z.  N.  Estes  and  J.  H. 
Doan,  members  compoaing  the  firm  of  Eslea, 
Doan  ft  Co. ,  as  pTindpals,  and  by  two  suretlea; 
and  Trabue,  Davis  ft  Co.  are  named  as  the  ob- 
ligees. 

The  original  suit  waa  an  attachment  suit 
brought  in  the  name  of  Trabue,  Davm  ft  Co,, 
aeainst  one  B.  ¥.  McRae,  in  the  Circuit  Court 
of  Tishomingo  County,  Hiasiasippi,  on  the  al- 
legation that  McRae  had  disposea  of  his  prop- 
erty with  intent  to  defraud  his  creditors.  An 
attachment  was  issued  and  was  served  by  tbe 
aheriff  upon,  among  other  things,  certain  per- 
sonal property  described  by  him  In  his  return. 
After  such  return,  a  claim,  by  affidavit,  waa 
made  to  the  persoiial  property  so  attached,  as 
the  property  of  £stea,  Doan  ft  Oo, ;  and  ■  forth- 
coming bond  was  given,  ejecnted  in  the  name 
of  Eaua.  Doan  ft  <Vas  priDCh)aU,  aod  G.  F, 
Robinson  and  John  W.  Diliara,  as  sureties,  to 
Trabue,  Davis  ft  Co.,  as  obligees,  conditioned 
for  the  payment  by  Estes,  Doan  ft  Co.  to  Tra- 
bue, Davis  ft  Co.,  of  all  such  damages  as  might 
be  awarded  against  Estes,  Doan  ft  Co.,  in  caae 
thdr  claim  soould  not  be  sustained,  and  for 
the  delivery  of  tbe  property  to  the  sherifF  if 
their  daim  to  It  should  be  determined  agaluat 
them.  On  the  back  of  the  bond  was  Indorsed 
an  affidavit  made  by  J.  H.  Doan,  setting  forth 
that  he  and  Z.  N.  Estes  were  the  membns  who 
composed  the  Ann  of  Eatea,  Doan  ft  Co,  This 
boud  was  approved  by  the  ibeitff,  and  the 
~^per^  waa  returned  to  Bslee,  Doan  ft  Co. 

McRae  filed  a  plea  in  abatement,  deoylng  the 
allegation  of  the  fnudalBnt  asalgnmeat  ot  his 

er^y,  and  then  tbe  memben  of  the  firm  of 

lue,  Davit  ftCo,,  giving  tbelr  names  aa 

Jamca  Trabue,  William  A.  Davis,  and  Richard 
Trabue,  and  stating  themselvos  to  be  dtieens 
of  Kentucky,  and  to  have  been  socb  at  the 
time  the  suit  waa  brou^t,  and  HcRae  to  hav* 
been  and  to  be  still  a  dtizeu  of  Mlsaisalppl, 
caused  the  ault  to  be  removed  Into  the  sdd  Dii- 
trlct  Court  of  the  United  States,  In  thai  court 
a  declaration  was  filed,  in  the  name  of  the  said 
three  members  of  the  firm  of  Trabue,  Davli 
ft  Co.,  against  HcRee,  dalmlug  a  recovery  on 
sundry  promissory  notes  made  ^  McRae.  On 
U7 


SDTBXm  COVBT  OF  THB  UMtTBD  STATM. 


tbe  18th  of  April,  1886,  npoD  a  trial  b;  a  Inr?, 
ktadgDMOt  wu  mUred  in  tsroi  o(  the  plafnt- 
tflS  agalnit  HcBae,  with  interest  at  nz  per 
cent  per  annum  from  that  date,  ud  coata.  On 
Qm  Sid  oi  April,  188S,  after  a  trial  before  a 
Jorj  <tf  the  iMoe  between  Tiabue,  Davis  &  Co. , 
aa  plalntiflB  In  the  attacLment,  and  Satet,  Doao 
&  Co.,  aa  dainuntB  of  the  attached  ptoperty 
a  JuaEitMOt  waa  enlared,  which  la  entitled 
■'  Tr^oe,  DaTla  &  Co.  v.  B.  F.  HcBae,  deft, 
EsUa,  Doan  &  Co.,  cl'mti." 

The  judgment  leta  forth  that  the  ]uty  re- 
tunied  aa  their  veHllct  that  thn  found  '  for 
the  plainttflB,"  and  nude  "the  following  esti- 
mate of  the  propertj,"  specifying  It  bf  items, 
fulMlantlall7  aa  In  the  retum  of  the  sheriff  to 
the  attachment  and  in  tbe  affidavit  of  claim 
made  on  behalf  of  the  clalmanu^  but  with  dif- 
la  of  valuation.  The  Judnnenl 
'"-"    -snddend 


and  a 


"It  la,  therefore,  i 


and  John  W.  Dillard,  their  sureties  in  their, 
forthcoming  bond,  the  sum  of  six  thouaand 
and  tjiree  hundred  dollars,  together  with  the 
COM*,  both  iQ  the  st^t  of  the  plalnUffs  against 
the  defendant  B.  F.  McRae,  aod  the  coels  Inci- 
dent to  the  trial  of  thta  laane,  to  sailsfr  the 
judgment  for  lald  auto  of  six  thousand  and 
three  hundred  dollars  rendered  in  favor  of  the 
plaintiffs  agalnat  the  defendant  B.  F.  HcKae, 
In  thia  court,  oa  the  18th  daf  of  April,  1885; 
but  thla  judginent  to  be  tatlafled  upon  the  de- 
liven  to  ihe  marshal  of  the  property  described 
In  the  clalmaDts'  affidavit,  or  aa  much  thereof 
as  may  be  necessary  to  satisfy  said  judgment 
and  tbe  costs  aroresaid,  and  for  which  let  exe- 
cution issue  against  the  said— and  thesnreUes 
aforesaid,  unless  the  said  property  is  delivered 
to  the  maishal  for  the  sale  thereof  by  him  for 
tbe  satisfaction  of  the  Judgment  and  coats 

-. .-.  _,.._.  _  ._    ^ I, iiejeby condemned 

I  Indgmeot  and  oosts, 

— a  unaer  wni        — "" —    — 

aforesaid. 

A  bill  of  exception*  Is  foimd  in  the  lecnrd, 
raising  certain  questions  si>  to  Ihe  admlaston  of 
evidence,  and  as  to  the  charge  of  the  court  to 
the  Jury;  but,  hi  tbe  view  we  take  of  thecase, 
these  cannot  be  considered. 


n  Older  of  this  o 

, ed  fn  thename  oi  _. 

N.  I!■te^  aa  surviving  partner  of  the  Ann  of 
Batea,  Dou  AOo. 

Aa  before  atated,  the  writ  of  error  Is  taken 
out  hi  the  name  of  Eates,  Doau  &  Co.,  as 
plaintiffs  in  error,  against  Trabue,  Davis  &  Co., 
as  defendanta  In  error,  without  naming  in  the 
writ  of  error  Ihe  Individuals  who  compose 
either  of  the  firms. 

It  is  well  settled  that  this  court  ornnot  take 
Jurladfction  of  a  writ  of  error  which  describes 
the  partlea  by  the  name  of  a  Arm,  or  which 
designates  aome  of  the  partlea  by  the  expres- 
■ion  "  &  Co."  or  the  expreodon  "  and  others," 
or  in  any  other  way  than  by  their  Individual 
namea.  Ikntah  v.  AfiAer,BSV.  a.  S  Pel.  ti29 
[8:  lOffil:  ffa«m  v.  L^t  A  Mre  Jnt.  Oo.  of  N. 
^   ~T  8.18PeL14lir»:J03a]:2)aiwipor( 


-    -    ,.  ..  Th^FrotMtor,  T%V.B.U 

Wall.  82  [4):  47.1 

As,  honerer,  tlie  record  tHrM-ln»m  the  names 

of  the  individuals  who  compoae  boUi  of  the 

firms,  the  writ  of  error  cotdd  be  amended  in 

court,  under  sectlos  1005  of  the  Bevised 


t  thta  court  may,  at  any  nme.  In  Ita  dia- 
iriiou  and  upon  such  termi  aa  It  may  deem 
tst,  allow  an  amendment  of  a  writ  <u  error 
when  tbe  statement  of  the  title  of  the  action 
'  partlea  thereto  in  the  writ  is  defective,  ff  the 
siect  can  be  r 


e  remedied  by  reference  U 


i\ot  pTejudlced,  and  the  amendment  will  not 
injure,  the  defendant  in  error." 

Id  JWwre  V.  aiimmdt.  100  U.  8. 145  m-.  NW], 
an  appeal  waa  takeo  In  Ihe  name  of  a  ilno,  but 
it  was  taken  when  set^lon  1006  was  In  force; 
and  the  bond  showed  the  namea  of  the  indi- 
vidual members  whocompoaed  the  Brm.  This 
court  said:  "  We  are  dear,  therefore,  that  the 
defect  Is  one  that  may  be  amended  under  the 
Ian  as  II  now  stands,  and  for  that  reason  ire 
viU  not  dismiss  the  appeal." 

But  there  Is  another  difficulty  in  the  present 
caae,  which  cannot  be  reached  by  an  amend- 
ment In  or  by  this  court  under  section  1006. 
Tbe  judgment  is  distinctly  one  against  "Um 
claimants,  and  C.  F.  Robinson  and  John  W. 
Dillard,  their  auretiea  In  their  forUicoming 
bond,"  Jointly,  for  a  definite  sum  of  money. 
There  is  nothing  distributive  in  the  Judgment, 
80  that  It  can  be  regarded  as  contaiuing  a  sep- 
arate judgment  against  the  claimants  and  an- 
other separate  Judgment  against  the  suretiea, 
or  as  coQtolninga  Judgment  against  thesoretiea 
payable  and  enforceable  only  oo  a  failure  to 
recover  the  amouot  from  the  claimants;  and 
execution  is  awarded  against  all  of  the  paitiea 
jointly.  In  such  a  case  the  sureUes  have  tbe 
right  to  a  writ  of  error.  Sit  varte  Saager,  88 
XT  S.  81  Wall.  23B,  840  [23:  Of?,  6191. 

It  Is  well  settted  that  all  tbe  partlei 
whom  a  judgment  of  this  kind  Isentenadmust 
join  In  a  writ  of  error,  if  any  one  of  them 
takea  out  such  writ'  or  else  there  must  be  a 
proper  summons  and  severance,  in  order  (o  al- 


a  against   ^<ae] 
^redmust 


against  whom  the  judgment  is  entered.  Witt- 
ianu  V.  Bank  of  OntUa  Stata,  24  U.  B.  II 
Wheat.  414  [6: 5081;  Ov)ing»\.  E%neannm,9ZM. 
B.  7  Pet  S»  [8:  7311 ;  ITiIaw  v.  Lift  A  Fire  Itu. 


14:876];  JfuMinav.  OitofM,  61  U.  S.  20  How. 
S80.28ff  [15:978,  8Tfl];  Sheldouv.  OT</lo(i,  M 
U.  B.  23  How.  481.  484  [16:429.  4301;  Mailer. 
ton  V.  Bemdon.  77  U.  S.  10  Wall.  41«h9:»53]; 
Himipton  V.  B&UM,  80  V.  8.  18  WaU.  187 
[20:6881:  Simpionv.  Gfflrf«y,87tl.  8.  20  Wall. 
163  [22:  8381;  JwWman  v.  PaiJeard.  108  U.  S. 
14J^7:6841. 

Where  there  la  a  snbatantlal  defect  In  a  writ 
of  error,  which  this  court  cannot  amend.  It  ha* 
no  jurisdiction  to  tiythe  case.  WOaon-v.  lAtt 
A  Fire  Int.  Co.  of  N.  T.  87  D.  a  IS  Pet  1« 
[S:  1033].    It  win  then,  of  Ua  own  modoe. 


SiawAUT  T.  WfOMnta  Cattu  Bakckb  Co. 


J:  688,  flSS]. 

I  naians  Iht  itril  i/« 


aSSl  JOHN  T.  STB  WART,  PflT.  1»  Brr., 

ft 

THE  WTOHINO  CATTLE  RANCHB 

OOMPA^nr  (Limited). 

ffM  B.  a  BepoTtar^  ad.  88S~8W.) 

&»trvttimu  to  jwv—tiUnet,  not  tquitalmt  to 


the  oourt  to  tbe  iuxr,  ttaey  contonnto 
tied  law  and  Uiere  1*  no  BToand  fK  rappOBlag  Out 
the  taiT  tod  iMea  mMea,  tbejadsment  will  nM  be 
cermed  bj  nami  of  tba  InatcuMlona. 

£.  sneooeMtoamtorlalfaat  lanotneoeMftrllr, 
>■  mittarot  Ikw,  •qutvaletit  —  *- "- 


But  VlWIUi  Intait  U>  deodTS.  either  party  tc 


tt.lrtUi 


oonceali  or  suppr 


4.  AntiutnioUanKlveiibTtbeludgetoaJarr.fn 
(eaponae  to  a  queatton  aakea  br  thorn  ui>od  oohudi 
lata  oourt  after  th^  had  letlred  to  oooalder  tbetr 


lata  oourt  after  th^ 

Teidlot,  If  Dot  ezomted  Io,bdi 
It  It  BO  exouie  (or  the  want  of 


ground  of  error. 

„ , n  exoepUoD  that 

oelllieT  of  the  omuMel  were  ^eaent  «heo  the  lu- 
•tnietlon  wu  glTen. 

S.  Affldavlla  Oled  Id  lupport  of  a  motion  for  a 
•tew  trial  are  no  part  ol  the  reoord  on  eraor,  iiiiIim 
mnde  eo  bp  bill  of  ezoeptlaii. 

a.  Tlie  abaenoe  of  oounael  while  the  oourt  b  tn 
MMlOD  St  S07  time  between  tlie  impanellnir  ol  the 
Jurr  and  tl>e  return  of  the  rerdlot,  oannot  Umltthe 
power  and  duty  of  the  ]udce  to  iDKniet  the  lurf  Id 
ovetx  coiirt  od  the  law  ot  the  oaae  aa  oocailon  may 
require,  nor  dlapenie  with  the  neoairi^  erf  eioepf- 
Ids  to  htt  nilln«B  and  initrDOtiOBa.  nor  give  ]una- 

diotioD  to  a  oourt  of  error  *~  ■* — '     " —  — * 

•ppotriD);  of  reoord. 


IN  ERROR  to  the  Clnmit  (knrt  of  tbe  TTnited 
StBtes  lor  tbe  District  of  Nebresba,  to  re- 
Ttew  a  Judgment  for  plafntlfF — for  deceit  bj 
ftiM  representations.     Afflrmtd, 

Tbe  facia  appear  in  tbe  opiDfon. 

Mettn.  Stihn  H.  BaJdwln  and  N.  H.  Hnb- 
ba.rd  foi  plaintiff  in  error. 

Mr.  Wm.  H.  SwlA,  for  defendant  in  error: 

Where  tbe  bill  of  exceptions  does  not  con- 
tain anj  of  tbe  affldsTlta  aliached  to  the  nio- 
tloD  for  a  new  trial,  they  cannot  be  considered 
as  ■  part  of  tlie  record,  DOtwitbstanding  the 
fact  tliBt  the  derk  of  tho  court  below  has 
copied  them  into  Ibe  record. 

Btau  AP.B.  Oo.  V.  Sixth  Pretty.  Ch.  Trui- 
Ue*.  91  n.  8.  137  (S3:  960);  England  t.  Qtl>- 
liardt,  113 U.S.  COS (38: 811);  KearTUVT.Bmn, 
eaU.a  is  WalLSl  (21:M)j  Ormg  v.  smith. 
100  U.  8.  990  nS:  B77);  Tkomton  v.  Wdoiter,  lU 
U.  S.1IMCM:10<I). 

Affldavlti    ' 
peach  thdr 

VMst  T.  iMoMl,  1  Term  Rep.  11;  Omty 
V.  JZnv^tt,  8  Dowl  Pr.  Ou.  SOB;  Straktr  t.  , 
»8  U.  8. 


Oraiam,  7  DowL  Pr.  Caa.  tSg;  Bttrgm  t. 
LangU]/.  SHan.  ft  6.  723;  Prior  v.  AiMn,  1 
Eehle,  811;  Oam  v.  Wariurton,  1  Bos.  A  P. 
N.  R  83Si  PUaiantt  t.  Eeard,  19  Ark.  408; 
WOton  T.  Barrvman,  5  Cal.  ^;  TWmt  t. 
Tuotumiu  (h.  Water  Oo.  20  CaL  897;  Boj/M  y. 
Oal.  Btm/e  Oo.  Id.  4T4;  OhandUr  r.  Barker.  9 
Harr.  (Del.)  887:  Ron  t.  Ooins:  113  HI.  6M; 
Drvmmond  t.  Ledit,  S  Blackf.  468i  Dunn  t. 
HaU,  8  Blackt  83;  Baun  v.  WiUan.  38  Ind, 
206;  8tata  v.  Doon,  1  R.  H.  OharlL  1;  EuUh 
t.  Qmnay,  1  Bibb,  SB8;  Dorr  y.  F*nm>,  19 
Pick.  021;  %  MarUn  v.  Detnoj/er,  I  Hlnn. 
106;  Bradt  t.  Bommii.  96  Minn.  005;  Miller  v. 
at.  Zeui*  R.  Oo.6iSo.  App.  471:  MeMvriltxk 
T.  Eiit^ierlin,  38  Ho.  App.  038;  Bam/ar  v. 
Hamiaal  A  8t.  J.  S.  Oo.  8?  Uo.  240;  BtaU  t. 
Brantlttter,  65  Ho.  148;  Fhitipt  r.  Stetoart,  89 
Ho.  149:  Dodffe  v.  CarroU,  09  N.  H.  387;  A»- 
pb  T.  BarJcer,  2  Wheel.  Crim.  Ca^  31,  99; 
Dana  v.  Tucker,  4  Johns.  487:  Mttlodey.  LatO' 
Tenet,  0  City  Hall  Bee  84;  Smith  v.  OheMam, 
8  Cal  61;  Oline  v.  Broy,  1  Or.  BS;  OlufigagtY. 
■Stean,  4  Blnn.  160;  mitt  v.  WTtiU.  5  Rawlo. 
61;  Smith  y.  OtiOertoim,  9  Rich.  Law,  106; 
Priai  V.  JfellMiji,  2  Tieadw.  (S.  C.)  C03;  Bona 
V.  Moody.  16  Rich.  Law,  813;  Hartley  y. 
Leigh,  8  Tex.  198;  ffarwt  y.  StaU,  ft  Tex; 
^p.  619,  at  683;  Cheney  v.  Holgate.  Bnyton, 
iTt;  Bolmead  r.  Ooreoran,  2  Cranch,  C.  OT 110; 
Chttapeake  &  0.  R.  Oo.  y.  Patton,  9  W.  Ta. 
648. 

It  wu  tlie  duty  of  the  attorney!  for  tbe  pai^ 
ties  to  remain  in  attendance  upon  the  court 
during  sucb  dme  as  tbe  court  was  In  session, 
until  the  jury  returned  their  reidlct,  and  it  was 
not  obligatory  upon  tbe  court  to  send  for  tbem 
if  they  were  absent. 

Ohapman  y.  Chieago  AN.W.R.C0.W  Win 
295. 

The  Initrnctlons  of  tbe  court  upon  matters 
of  fact  will  not  be  reviewed  by  this  court. 

Carter  t.  Jacktan,  20  D.  S.  4  Pel.  1  (7 :  761); 
Magniae  t.  Tluimpton,  82  TJ.  B.  7  Pet.  848  (8: 
700). 

Honesty  of  pnrooM  promots  frankness  of 
statement.    Concaalnient  is  inaicallve  of  fraud. 

Cotby  Y.  Buchanan,  90  D.  S.  23  WalL  430 
(38: 13U);  Xatthetet  v.  BUh.  22  Pick.  48. 

Circumstantial  evidence  of  fraud  produces 
conviction  In  the  mind  often  of  more  force  than 
direct  testimony. 

Kempner  y.  OhurehiU.  70  U.  S.  8  WalL  863 
(19: 461). 

The  use  of  any  device  by  tbe  vendor  to  in- 
duce the  buyer  to  omit  inquiry  or  examination 
Into  the  defecis  of  tbe  thing  sold,  la  as  much  a 
fraud  as  an  active  ooncealment  by  tbe  vendor 
himself. 

1  BenJ.  Sales.  060.  608;  Blgeloff,  FTand.469. 

A  statement  recklesslv  i^'vie.wilbout  knowl- 
edge of  lis  truth,  is  a  false  statement  knowing- 
ly made. 

Cooper  Y.  Behteiinger,  111  V.  8. 148  OS:  SSSf. 
Fiiher  v.  Mullen.  108  Hass.  008;  Aate  r. 
Enapp.  28  Mich.  08. 

A  positive  statement  implies  knowledge,  and 
_  the  party  who  makes  It  has  no  knowledge 
upon  toe  subject  he  has  told  teienttr  what  Is 

Bigdow,  Fraud,  518;  Btmar  y.  CbMday,  S8 
I.Y.208. 
This  court  can  adjudge  damages  noder  seo- 


Bdprxue  Cooxt  of  ths  XJntTxa  Btatxs. 


Ot».  1 


Mr.  JtuMM  Or*r  delivered  the  oplnloa  of 
the  court: 

The  origfaal  acHaa  waa  brought  b;  the  Wy- 
omin^  Cattle  Ranche  Compsuy,  •  Bridah  cor- 

K ration,  having  !!■  place  of  business  In  Edin- 
rgh  in  Scotland,  against  John  T.  Stewart,  a 
citizen  of  Iowa.  Tm  petition  contdned  two 
counts. 

The  fint  count  alleged  that  In  July,  1B82, 
the  defendant,  owning  «  herd  of  catlle  In  Wy- 
oming Territory,  ana  horses  going  with  Ihat 
bcid,  and  alt  branded  with  the  same  brand,  and 
alsoelghtf  abort-bom  bulls,  and  seven  hundred 
bead  of  miied  yearlinga,  offered  to  sell  the 
■une  with  other  peraonai  proper^  for  the  sum 
of  (4MI,0O0;  and  at  the  same  time  represented  to 
the  plaintilf  and  its  agent,  that  there  had  al- 
[184]  ready  been  bnmded  2,H00  calves  as  the  increase 
of  the  herd  tor  the  current  season,  and  that 
the  whole  branding  of  calves  and  fncrease  of 
the  herd  for  that  season  would  amount  to 
4,000,  and  that,  exclusive  of  the  branding  for 
that  year  the  herd  conslBted  of  1S,000  head  of 
catite,  and  that  there  were  ISO  honea  running 
with  it  and  branded  with  the  same  brand;  that 
hadtherepreseolation  that  3,800  calves  bad  been 
branded  been  true,  it  was  reasonable  from 
that  fact  to  estimate  that  the  whole  brand- 
ing for  that  year  would  be  4,000  bead,  and  that 
the  whole  herd  exclusive  of  the  tucreaM  for 
that  year  was  1G,000  head;  that  the  defendant, 
when  be  made  these  representations,  knew  diat 
they  were  false  and  fraudulent,  and  made 
them  for  the  purpose  of  deceiving  the  plalntifF 
end  Its  agent,  and  of  inducinc  the  plaintiff  to 
pUTChBBelhe  herd;  and  that  the  plaintiff,  rely- 
ing upon  the  representations,  and  believing 
them  to  be  true,  purchased  the  herd  and  paid 
tbeprice. 

The  second  count  alleged  that  the  defendant 
had  failed  to  deliver  the  bulla  and  yearlings  aa 
agreed. 

At  the  trial  the  following  facts  were  proved: 
He  defendant,  being  the  owner  of  a  ranche 
with  such  a  herd  of  cattle,  gave  In  writing  to 
one  Tall  the  option  to  purchase  it  and  them  at 
1400,000,  and  wrote  a  letter  to  Talt  describing 
all  the  property,  and  gave  him  a  power  of  at- 
torney to  sell  it.  He  also  wrote  a  letter  describ- 
tng  the  property  to  one  Majors,  a  partner  of 
Tdt  A  providonal  agreement  for  the  sale  of 
the  property,  referring  to  a  prospectus  signed 
at  the  Bune  time,  was  mtwle  by  Talt  with  the 
plalntur  In  ScoUand,  a  condil  ion  of  which  was 
that  a  penon  to  be  appointed  by  the  plaintiff 
■houtd  make  k  favorable  report.  One  Gay 
waa  accordingly  appointed,  and  went  out  to 
Wvomlns  and  visited  the  ranche;  certain  books 
and  BChedulea  made  by  one  Btreet,  the  superln- 


lerviewswith  the  defendant,  the  latter  made  to 
him  the  false  representations  alleged  in  the  pe- 
tition, and  requested  bim  to  lely  on  these  rep- 
reaenlntlona  aad  not  to  make  Inquiries  from  the 
foreman  utd  other  penons;  and  that,  relyhig 


on  the  representations,  be  mnde  a  favorable 
report  to  the  ptalntUI,  which  thereupon  con> 

Sleted  the  purchase.    The  plelniifF  also  Intro- 
uced   evidence   toidlng  to  prove  the  other 
allegations  in  the  petition.     Thp  defendant 
itled  that  he  never  made  the  representations 


Uoted. 


-  -le  jory  returned  a  general  verdict  for  the 
ilalndff  In  the  sum  of  (5S.OO0,  upon  which 
Judgment  was  rendered,  and  the  defendant 
sued  out  this  writ  of  error. 

No  exception  was  taken  to  the  Judge's  In- 
stmctlonB  to  the  Jury  upon  the  second  count 
The  only  exceptions,  contained  In  the  bill  of 
exceptions  allowed  by  the  Judge,  and  relied  on 
at  the  argument,  were  to  the  following  instruc- 
tions given  to  the  Jury  In  answer  to  tbe  plaint- 
UTs  requests: 


iline  to  gfve.  Hy  attention  is  called  to  one 
matter,  however,  and  as  I  cannot  give  the  in- 
struction as  it  it  asked  for,  and  as  tbe  matter 
it  contains  to,  salthlnk.ofUie  first  importance. 
I  wUl  state  my  <iwn  views  upon  that  puttcular 
point. 

"  I  am  ashed  to  say  to  the  Jniy,  if  they  be- 
lieve from  tbe  evidence  that,  while  Clay  was 
making  the  Inspection,  Stewart  objected  to 
Clay  making  Inquiries,  about  tbe  number  of 
calves  branded,  of  the  foreman  and  other  men, 
and  thereby  prevented  Clay  from  prosecuting 
inquiries  which  might  have  led  to  information 
that  less  than  2,000  calves  had  been  branded, 
the  Jury  are  instructed  that  such  acts  on  the 
part  of  Stewart  amount  in  law  to  misrepresen- 
tations. 

"  In  reference  to  that  point,  I  feel  it  my 
duty  to  sav  this  to  the  jiuy,  that  if  the  testi- 
mony SBUSfles  yon  that  after  all  the  docu- 
ments In  question  that  have  been  introduced  in 
eridence  here  went  into  the  bands  of  the  home 
company  in  Scotland,  where  It  had  its  office 
and  where  It  usually  Iransacted  its  bnslneas,  if 
it  WBS  not  satisfied  with  what  ai^iean  In  those 
papers,  and  If  It  did  not  see  proper  to  base  Its 
judgment  and  action  on  the  information  that 
those  papers  contained,  but  nevertheless  sent 
Clay  to  Wyoming  to  Investigate  the  (acts  and 
drcumslances  connected  witn  the  tnnsacUon, 
to  ascertain  the  number  of  cattle  and  the  num- 
ber of  hoises  and  the  condition  of  tiie  ranche, 
and  the  number  of  calves  that  would  probably 
be  branded;  if  tbe  Company  sent  him  there  aa 
an  expert  for  tbe  purpoee  of  determlniOK  all 
those  things  for  Itself  and  for  himself,  ana  re- 
lied upon  him,  and  he  waa  to  go  upon  the 
ranche  bltoself,  and  exerdae  hu  own  Judg- 
ment, and  ascertain  from  that,  wllbont  refo^ 
ence  to  any  conversation  had  with  Stewart, 
then  It  would  make  no  difference.  But  whilst 
he  waslnpursultofthe Information  fWwhich 
he  went  were,  Stewart  would  have  no  ri^t 
to  throw  unreasonable  obstacles  In  his  way  to 
prevent  his  procuring  the  Infmnatfim  that  ha 
sought  and  that  be  oeslred..  a  the  testimony 
satisfies  you  that  when  th(^  Jld  go  there  to- 
gether, and  whilst  Clay  was  making  efforts  to 
procure  the  Information  which  he  did,  and 
whilst  he  was  in  pursuit  of  it,  and  whilehis  was 
on  the  right  track,  Stewart  would  have  no  right 
to  throw  him  off  the  scent,  so  as  to  speak,  and 
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prarent  falm,  In  moj  fraadulent  and  Improper 
war,  from  procuring  tbe  infonnatloo  desired, 
and,  tf  he  did  that,  that  itself  is  making,  or 
equal  to  making,  false  and  fraudulent  repre- 
■entadons  for  the  purpose  Id  queatioo.  But  if 
Btewart  did  none  of  these  things,  then,  of 
conne,  what  !•  nov  said  bu  no  application. 

"  15.  In  determining  vbether  Stewart  made 
mlsrepresenlationB  about  the  number  of  cattle, 
or  tbe  loaa  upon  bla  herd,  or  the  calf  brand  of 
1883,  tbe  JU17  will  take  into  constderalion  tbe 
documents  made  bj  Stewart  prior  to  and  upoa 
tb«  Mle,  namelj,  the  pow»  ol'  attorney  to  Tult, 


proTialODal  agreement  and  prospectus,  and  his 
■tatements  to  Oay,  if  tbe  jory  finds  he  made 
•07,  upon  Qst'b  Inspection  trip;  and  if  the 
Ju^flnd  tbatmanjr  of  these  atatem en ts  there 
Ten  aoT  material  misrepreaentatioDH  on  wbicb 
piainHff  idled,  beUevIng  the  fame,  which  has 
resulted  to  tbe  damage  of  tbe  piaintUT,  the 
plftintifl  Is  entitled  to  recover  for  sacb  dam- 
age. 

"  IS.  If  the  ]mj  And  fnaa  the  evidence  that 
Stewart  porpoaelf  kept  ailent  when  be  ought 
to  have  spoken  and  informed  Gla;  of  material 
facta,  or  find  that  bj  anj  language  or  acta  he 
intenttonallf  raided  Claj  about  the  number  of 
cattle  In  tbe  herd,  or  the  number  of  calves 
branded  In  tbe  spring  of  1883,  or  bj  any  acts 
of  eipresdon  or  by  sileoce  consdouat;  mialeil 
ot  deceived  Cla^  or  permitted  him  to  tie  misled 
or  deceived,  then  the  jurr  will  be  Justlfled  In 
finding  that  Stewart  made  material  mlarepte- 
senlatlonsi  and  must  find  for  the  plaintiff,  if 
the  plaintm  believed  and  relied  upon  the  rep- 
resentatloaa  made  hj  the  defendant." 

The  judge,  at  tbe  beginning  and  end  of  hia 
ebstge,  stated  to  the  Juij  the  subalance  of  the 
alle^tioaa  in  Uie  petition  as  tbe  oaiv  gronuda 
for  a  recovery  in  this  action;  and,  at  the  defend- 
ant's request,  fully  instructed  them  upon  the 
general  rules  of  law  applicable  to  actions  of  this 
description,  and  gave,  among  others,  the  fol- 
lowing insbnctions: 

•'6.  Inordertorecoveronthegroundof false 
repreeenlationB,  such  false  representationa  must 
be  shown  to  be  of  a  then  existing  matter  of  fact 
material  to  the  transaction;  and  no  expression 
of  opblon  or  Jud^ent  ca  estimation,  not  in- 
volving the  assertion  of  an  nncondltlonal  fact, 
can  coostitnte  actionaUe  false  repreaenlation, 
and  in  micb  case  the  Jmy  must  find  for  tbe  de- 
fendant on  tbe  flnt  count  In  the  petition." 


lied  upon  tne  alleged  false  representations,  snd 
made  them  the  ground  and  basis  of  his  report, 
but  that  be  was  so  drcnmstanced  as  to  justif  j 
Um  in  ao  relying  upon  and  placing  confidence 


tbe  Gompuaave  weight  of  the  conflicting  testi- 
mony of  Olay  and  of  the  defendant,  and  added; 
"  It  MODa  to  me  that  Ike  flnt  count  must  hinge 

Vpoa  (kat  ona  point,  becaote  if  there  ws 

US  V.  8. 


statement  made  by  Stewart  to  Olay  with  refer- 
ence to  tbe  number  of  calves  that  were  btanded, 
during  this  trip  of  inspection  of  the  rancbe, 
then  it  seems  lo  me  that  the  whole  theory  which 
underlie  the  claim  of  the  pl^tiff  most  be 
'~i  erroneous  one." 

Taking  all  the  instructions  together,  we  are 
of  opinion  that  they  conform  to  the  well  aetUed 
law,  and  tbat  there  is  no  ground  for  suppodng 
that  the  Jui^  can  have  been  mlaled  liy  any  of 
the  instructions  excepted  to. 

"  oactioD  of  deceit,  it  is  true  that  silence 
material  fact  is  not  neccKsarily,  as  matter 
of  law,  equiTaient  to  a  false  representation. 
But  mere  alienee  Is  quite  different  from  con- 
cealment; Aliud  at  tacere,  alivd  eriare;  a  eup- 
pTession  of  the  truth  may  amount  to  a  suggea- 
tion  of  falsehood;  and  if,  with  Intent  to  deceive, 
either  j)arty  lo  a  contract  of  sale  conceals  or 
resses  a  material  fact,  which  be  ia  in  good 
iwund  to  disclose,  this  is  evidence  of  and 
equivalent  lo  a  false  represeiiiHtion,  because  the 
concealment  or  suppression  ia  in  effect  a  repre- 
sentation that  what  is  disclosed  is  the  whole 
truth.  The  giat  of  the  action  Is  fraudulently 
producing  a  fnlse  impresdon  upon  the  mind  of 
the  other  party;  and  if  this  result  Is  accom- 
plished, it  la  unimportant  whether  the  means 
of  accompIishlDg  it  are  words  or  acta  ol  the 
defendant  or  his  concealment  or  suppression 
of  material  facts  not  equally  within  tbe  knowl- 
reach  of  the  plaintiff. 

__._  :»se  of  LaicUaw  v.  Orgaii,  IB  U.  S.  » 
Wheat,  178  [4:214]  Is  much  Id  point.  In  aik 
action  by  the  buyer  of  tobacco  against  the  sell- 
ers to  recover  possession  of  it,  tbere  was  evi- 
dence tbat  before  tbe  sale  the  buyer,  upon  being 
asked  by  Oirault,  one  of  the  selleTS,  whether 
there  was  any  news  which  was  calculated  to 
enhance  its  price  or  value,  was  silent,  although 
he  had  receiTednews,  which  the  seller  had  not, 
of  the  TreaQT  of  Ghent  The  court  below, 
"  theie  being  no  evidence  tbat  tbe  plaintiff  had 
asserted  or  sug^ted  anything  to  the  said  Oi- 
rault, calcuIatM  lo  impose  upon  him  with  re- 
spect to  Uie  said  news,  and  to  induce  him  to 
think  orbelieve  thatit  did  not  exist,"  directeda 
verdict  for  the  plaintiff.  Upon  a  bill  of  excep- 
tions to  that  direction,  IhLscourt,  In  an  opinion 
deliv^^  by  Ohi^  Jvittee  Marshall,  held  that 
while  It  could  not  be  laid  dowu,  as  a  matter  of 
law,  that  the  intelligence  of  extrinsic  drcum- 
slancea  which  might  influence  tbe  price  of  the 
commodity,  and  which  was  exclusively  within 
the  knowledge  of  tbe  vendee,  ought  to  have 
been  communicated  by  lilm  to  tbe  vendor,  yet. 
at  the  same  time,  each  par^  must  lake  care  not 
to  say  ordo  anything  tendingto  impose  upon  the 
other,  and  that  the  absolute  instruction  of  tbe 
Judge  was  erroneous;  and  tbe  question  whether 
any  imposition  was  practiced  by  tbe  vendee 
npon  the  vendor  ought  to  have  been  submitted 
to  the  Jury. 

The  instnictiona  excepted  to  in  Ibe  case  at 
bar  clearly  affirmed  tbe  tame  mle.  The  wordt 
and  conduct  relied  on  as  amounting  to  false 
representations  were  those  of  thesellerotalaig* 
herd  of  cattie  ranging  over  an  extendve  terri- 
tory, and  related  to  the  number  of  the  berd  it- 
self, of  which  be  hod  full  knowledge,  01  means 
of  information,  not  readily  acoeasitile  to  a  pnr- 
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drfendant,  while  going  over  the  nuiidie  with 
the  pIsintUTfl  >gent,  made  poritiTe  fake  repre- 
eentatioiw  u  to  the  oumljer  of  calves  branded 
duiing  Un  yeu,  sod  ftlao  fnudoleotl;  pre- 
vented Um  mm  procoiiag  other  Inrormation 
u  to  the  munber  of  calvei  aod  coosequenllj  aa 
to  the  number  of  cattle  on  tbe  ramdie. 

In  giving  tbe   fourteenth  tnatmctlon,  Oia 
]adn  eximHly  dedined  to  sar  that  If  the  d» 
ut  preveoted  tbe  plainttlTa  agent  from 


wbether  tbe  defaiduit  frandnlentlj  and  Im- 
properly prevented  tbe  pUlntUTa  agent  from 
procniins  the  loformatim  demanded;  and  only 
uutnicted  tbem  that  if  he  did,  that  waa  making, 
or  equal  to  maldng,  talae  and  fraudulent  repre- 
aentations  for  tbe  purpOM  in  qnetlioii. 

80  the  clear  meaning  of  tbe  alxteentb  f  □stroo- 
titai  la  tbat  the  Jur;  were  not  autboriz«d  to 
find  material  mierepresentattons  bj  lbs  defend- 
ant, unleaa  be  purposely  kept  eileut  bb  to  ma- 
terial facta  which  it  was  his  duty  to  discluse,  or 
by  language  or  acta  purposely  miBled  the  plain- 
dfTs  agent  about  the  numtier  of  caltle  in  tbe 
beni,  or  tbe  number  of  calves  branded,  or  by 
words  or  silence,  knowingly  misled  or  deceived 
CS0OJ  blm,  or  knowingly  permitted  him  to  be  misled 
or  deceived  In  regard  lo  such  material  facts, 
and  in  one  of  Ibcee  ways  purposely  produced 
a  false  impression  upoa  his  mind. 

The  defendant  objects  to  tbe  fifteenth  In- 
struction, thai  tbe  judge  submitted  to  the  Jury 
the  quesliou  whethur  (be  defendant  made  mis- 
representations about  the  number  of  cattle,  and 
al>ciut  the  loss  upon  the  berd,  aa  well  as  sbout 
the  calf-brand  of  1883.  It  Is  true  that  tbe  priu- 
dpal  matter  upon  which  tbe  testitnony  was 
conflicting  was  whether  the  defendant  did 
make  the  reprEsentation  that  3,800  calves  had 
been  branded  in  that  year.  But  the  chief  im- 
portsnce  of  that  misrepresentation.  If  made, 
was  that  it  went  to  show  that  tbeherd  of  cattle 
which  produced  the  calves  waa  less  numerous 
then  the  defeodaot  had  retjrcsented;  and  the 
petition  alleged  that  tbe  defundant  made  &lse 
and  fraudulent  represenlationE,  both  aa  to  tbe 
number  of  calves  branded  and  as  to  tbe  number 
of  the  whole  herd.  So  evidence  of  the  loss  of 
cattle  by  death,  beyond  what  had  been  repre- 
eenled  by  the  defendmit,  tended  to  show  that 
the  berd  was  let«  in  number  than  be  repre- 

The  remainlne  objection  argued  ia  to  an  In- 
struction given  by  the  judge  to  tbe  jury  In  re- 
sponse to  a  question  asked  aj  them  upon  com- 
ing into  court  after  they  had  retired  to  consider 
their  verdict.  II  ia  a  conclusive  answer  to  Ibis 
objection,  that  no  eicepUon  was  taken  to  this 
Instruictlan  at  the  time  it  waa  ^ven,  or  before 
r  tbeverdictwasretDraed.  The  fact  that  neither 
'  «f  the  counsel  was  then  present  affords  nt 
«nse.    Af&davila  filed  in  support  of  a  m( 

for  ft  sew  trial  are  ito  part  of  the  record  o 

ror,  unless  made  so  tn- oUl  of  exceptlonB,  Tbe 
abaenotof  oounsel,  white  the  court  la  InMsdoo, 
at  any  time  between  tbe  impaneling  of  " 
Joiy  and  the  iMora  (d  tbe  Terdict,  cannot ll_.. 
the  power  and  daW  of  the  Jndge  to  tnatrtict  (be 
Jur7  In  open  ooutt  od  the  law  <^  Om  coae  as 
4tt 


occasion  may  require,  nor  dlapense  with  the 
necessity  of  seasonably  excepting  to  bia  rulings 
andinstmctlons,  nor  ^ve  jurisdiction  to  aco)Ut 
of  error  to  decide  questions  not  appearing  of 
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LUbOity  iff  Cheernmentfor  me  <tf  patmiei  *•■ 


patentsd  Improvements,  wtthhlioon«ent,aii 
the  ezpoolatlon  on  hts  piut  of  leoeivlnK  a  reason- 
able oompensatf  on  forueltoeDKvaolalm  for  snob 
oompenBaOoo  arises  npon  an  ImpBedooiitTeot;  It  la 


tor  an  infrinL- 

B.nie  Government  <tftheDnHad  States  when  K 
grants  letteispatttit  toranew  tnventton  ordlnor- 


ertr  In  the  nUents 
used  ^  the  Ooverni 


Wnt  ttseU  wtttont  Ji 


,srt: 


1.  Wbether  a  psienlee  mar  w 
',  of  hts  patent  l>7  the  Efove 
lonlmplleilr — ' '  <-- — 


APPEAL  from  a  judEinent  of  the  Oonrt  <d 
Claims  against  Uie  United  States,  on  an  Im- 
plied contract  for  a  royalty  for  the  use  of  a 
patented  invention.     Aglrmed. 

Reported  below,  SO  Ct  CL  438. 

Tiie  facta  are  stated  tn  the  o[dnloii. 

MatTt.  A.  H.  0»rUutdf  AUjf-Gm,,  and 
Robert  A.  Howard,  Auitt.  Attji-Bm.,  for 
appellant: 

Thecourtofclalma  erred  In  assuming  jucl» 
diction  of  thla  action. 

The  Jurisdictional  Act  limits  suits  to  obliga> 
tions  under  contracts,  express  or  implied,  and 
excludes  by  the  strongest  implication  demands 
made  npon  the  Government  founded  on  tort 

aaumt  T,  r.  a  75  u.  a  8  Wau.  aro  9-. 

404). 


The  light  of  the  parties  depended  upon  oom- 
.  lOn-law  and  equity  pr'" "'"'""  -*  -  -  --• 
directly  connected  wlu 


mon-law  and  equity  prlndplea.    They  are  not 
"  -ectly  connected  with  the  patent. 
Wilton  v.  Bandford.  61  ll  S.  10  How.  W 


(18:  844);  XT.  8.  t.  WOd,  1S7  U.  8.  01  (32: 62), 

An  action  aesinBt  the  Government  cannot  be 
supported  in  that  court  upon  an  implied  promiES 
springing  from  a  tort. 

It  WOB  not  contemplated  that  jurisdiction 
should  cover  any  coses  except  thoee  of  toIuo- 
lary  contracts  entered  into  by  antborized 
agents. 

Bmoot*  a<m,  8S  TT.  B.  15  WalL  86  (21: 107): 
U.  8.  V.  Olarke,  88  U.  S.  8  Pet  486,  444  (8: 
1001, 1004);  Gary  t.  Ourttt,  44  D.  a  8  How. 
88«,  e40  (11 :  S76,  SSI);  Been  v.  Ark.  Bl  U.  B.  90 
How.  S27  (10:  HI);  GObrnt  v.  IT.  &  7C  U.  a  8 
Wall.  289  (19:  408);  Perrin  v.  K  &  7B  U.  a 
»  Wall.  8Ifi  (80:  412);  V.  8.w.Iht$mttlt,UV. 
118  v.  8. 


>,  Google 
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&  SaCM:  aS):  Bart  t.  U.  8.  «  V.  8.  816  (»: 
■419);  JKnlHmT.ir.  &  U»V.  B.  487  (87:  306). 

Jmladtctioii  of  the  court  of  clafms  doea  not 
extend  to  a  claim  for  tbe  un&uthoiized  use  of  ■ 
immttd  fowitlivL 

Jammv.  OamfbOl,  IM  U.  a  808,  8S0  C3B: 
1W.788). 

This  quMtkni  of  whether  Bssumpelt  may  be 
lased  vpaa  an  IsMngemeDt  of  a  patent  has 
never  heen  pancd  npon  by  tbi*  coim.  We 
■will  flrat  B^witiif  the  coart  of  dalniH  cases; 

PitOni'i  GoM,  1  Ct.  CI.  7;  Bvm^  Gate, 
4  OL  OL  llSiSAaeorv.  U.  8.  Id.  440;  Bvbbeir$ 
Cem.  8  OL  0. 1;  Fklchai'*  Cax,  11  OL  CI.  748; 
McSmmf-w.  U.  AUCt.GL  fm;MvmAmu 
■0».T.  P.  ai«OLOLS9e-808.       . 

But  few  OOM  of  aimiinpait  ban  been  Inttl- 
taled  In  conitKrf  the  United  Stales,  based  apoo 
an  Infringement  of  a  patent,  althoufth  it  baa 
been  Intimated  on  aereral  occaslona  that  such 
•oight  be  toKlntalned. 

Soyte  V.  Riehmimd,  F.  «t  P.  B.  Co.  4  Ban.  ft 
Ard.  245;  8Uam  Stone  Cutter  Oo.  t.  Sheldon,  21 
£lBlcbf.  im-.Wathington,  A.  <£  G.  Steam  I'acket 
to.  T.  8iekle»,6li  U.  8.  19  Wall.  614  (22:  208); 
Jjinefardy.  U.  8. 101  D.  6.  841,  843  (26: 1011, 
101^ 

There  U  another  claaa  of  caaea,  decided  lo 
41ib  court.  In  which  this  queetloD  was  incldent- 
•llv  alluded  to. 

Jamei  r.  GampbeU.  104  U.  8.  SS7  (26:  787); 
muUlery.  Benedict  A  S.l(fe.  Ob.  UBU.B.  (»- 
CI  (38i  Ml-OOi). 

Govemmeot  could  not  have  been  med  In  any 
«oun  In  an  action  for  damages  sounding  In  loit 
It  there  was  an  Injury  the  remedy  was  In  Con- 
4pen  Itself. 

&.  Paul  Plow  Work*  t.  Starling.  127  U.  S. 
S76  (ante,  251). 

The  court  erred  In  stating  the  role  of  the 
measure  of  damasee. 

The  court  ot  clainu  waa  not  instituted  to  try 
a  esse  for  nominal  damages. 

Orantv.  U.&BiV.  B.  7  Wall.  881,  888  US: 
IM,  196). 

There  could  be  no  guide  to  esttmata  damages 
tiy  the  test  of  license  (eca.  There  had  nerer 
been  any  sales  of  llcensea. 

Sevmoury.  MeCormiek.B'lTl.S.Vi'Hoyi.ASO 
<14: 1024);  Suffolk  MfS.  Co.  v.  Rayden.  70  U. 
i  Wali  SIS  (18: 78)7PAifo  v.  Ifock,  84  U.  S.  17 
WaU.  460,  462  (21:  670),  llod  t.  Lakt  SJUire  A 
M.8.  B,Oo.  lOS  TJ.  S.  189  (26:  97G);  Tilghman 
T.  ftwtor,  126  U.  S.  186  (81:  6M). 

Jfr.  Hatbai^  E.  Paltta,  for  appellee: 

The  Jurisdictional  jueatlon  iovolved  In  this 
■case  was  decided  In  lleEttter  t.  U.  8.  18  Ct. 
<3.  7B7. 

The  court  of  claims  has  Jurisdiction  hi  caaes 
In  which  the  in* cDtlona  were  used  with  the 
•ooDsent  of  the  owners. 

Jameir.  Cam^U.  104  U.  8.  866  ««;  788); 
U.  S.  V.  Qnat  PaO*  Mfy.  Oo.  112  tJ.  S.  600 
■(28:  BeO);  BeUUter  t.  BeneOiek  A  B.  mg.  Go. 
118U.8.  67 (28:904); iaiw/brd  t.  U.  «.  101 U.  8. 
«48  (85: 1018);  G.  S.  t.  Bvmi.  79  U.  8. 12  Wall. 
202  (20:  890);  Storm  Armi  mg.  Co.  t.  U.  8.  16 
Ot  CI.  808;  Jaduon  v.  Allen,  120  Maas.  80. 

The  letters  patent  constitute  vrima  fteie 
«ridcoce  ot  the  utility  of  the  InTenUon. 

Whitneyy.  Mowry,  4PtBb.  216; £«Anfi«uter  v 
MotthoM.  lOG  U.  B.  H  (26:  989). 
U8  U.S. 


Mr,  JmiiM  Br&dl«7  delireredthe  opinion 
of  thecoQit: 

Thia  b  a  case  from  the  court  of  olafma.  Iti 
nature  atkd  object  are  fully  explained  by  the  fol- 
lowing extract  from  the  petition: 

"Tour  petitioner  is  the  InTentor,  patentee, 
and  owner  of  the  imptovemente  tn  In&ntiy 
equlpmenta,  for  which  were  granted  letten 
patent  Nos.  189731  and  167587,  dated,  respect- 
ively, June  10,  1878,  and  December  8,  1874. 
A.  board— conristlnB  of  Lleutenant-Colonela  W. 
R.  Bbafter,  A.  HcD.  HcCook,  and  Thomas  C. 
Sngltsb,  Major  Alexander  Chambers,  and 
Captain  M.  H.  Btacey— was  appointed  by 
order  of  the  Becretaiy  <rf  War,  June  1.  1874. 
to  meet  at  Fort  LearenworA,  Kansas,  July 
1,  1874,  or  aa  aoon  thereafter  as  pnuAlca- 
ble,  to  consider  and  report  upon  the  subject  ot 
a  proper  equipment  for  the  Intantry  scddler, 
and  to  recommend  the  adoption  of  an  equip- 
ment beat  suited  to  troops  serrlng  as  Infantry. 
Said  board  met  at  Fort  Leavenworth,  Kansas, 
July  1.  1874.  Onthe8thand9tliof  July.1874. 
the  claimant  exhibited  and  explained  bla  said 
improvements  tosaid  bosrd.  On  the  22d,  24lh, 
and  8l8t  of  August,  and  16tfa,  18th  and  80tti 
of  September,  1874,  said  board  examined,  con- 
sidered, and  experimented  with  said  Improre- 
ments,aod  on  the  ISth  of  November,  1874,  decid- 
ed to  recommend  the  same  for  adoption  to  the 
War  l>epattmenL  On  the  24th  of  November, 
1874,  said  board.  In  their  report  to  the  Chief  of 
Ordinance,  recommended  the  adoption  of  said 
improvements  by  tbeGoveromcDttortbeuseof 
the  Army  of  the  United  Statea.  On  the  36th  [863] 
of  December  1874,  the  General  of  the  Aimy 
recommended  tbe  adoption  of  the  same  to  the 
SecreUry  of  War.  And  on  tbe  4tb  day  of 
January,  1870,  aaid  improvements  were  adopted 
by  the  Becretaiy  of  War  as  a  part  of  the  equip- 
ment of  the  infantry  soldier*  of  the  United 
States. 

"BInce  January  4, 1876,  the  defendants  have 
manufactured  or  purcbaaed  for  tbe  use  of  the 
army  large  numbers  of  equipments,  embradng 
a  part  or  all  of  said  Improvements.  Thenum- 
ber  of  Infantry  equipments  so  manufactured  OT 

Enrchased  is  about  18,500;  and  the  defendant, 
y  reason  of  the  premises,  became  indebted  to 
your  petitioner,  on  an  implied  contract.  In  tbe 
sum  of  $10,125,  being  a  fair  and  reasonable 
royalty  on  the  number  of  infantry  cqulpmenla 
embcoying  your  petitioner's  Inventions  so  man- 
ufactured and  used,  of  seventy-five  cents  each. 
The  cost  of  manufacturing  said  equipments  Is 
$5.69  each." 

In  its  findings  of  fact  the  court  of  clalma  sus- 
tained the  averments  of  tbe  petition,  except  as 
to  tbe  extent  to  which  the  claimant's  Improve- 
ments were  used  In  the  army  and  tbe  value  of 
such  use.  Ab  to  Ihe  drcumstances  under  and 
in  pursuance  of  which  those  improvements 
were  adopted,  and  on  which  tbe  claimant 
founds  the  Implied  contract  set  up  by  bim,  tbe 
court  In  its  second  finding  sets  out  In  full  tbe 
report  of  the  board  of  oflUcers,  made  on  the  34th 
of  November,  1874.  and  referred  to  in  tbe  peti- 
tion, In  which  are  described  tbe  various  equip- 
ments emnlned  t^them,  and  tbe  reasons  are 
stated  why  they  tnefen«d  and  recommended 
the  adoption  (tf  tiie  clalnumt'a  The  court  then 
seta  out  the  noommendatlon  of  Ihe  Qeneral  of 
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Uu  Army,  in  whjcb  be  >S7S:  "Tbe  officers 
compoflliig  tlila  board  have  had  a  lar^  Knd 
wide  esp^ence,  aod  their  coDclusions  are  en- 
titled to  wdEht  .  .  .  The  braces,  knapsack, 
baTcraack  ana  cartridge  box  are  all  approved 
Bod  recommended  foiadopdon."  Tbeorderol 
the  SecretMT  of  War,  directed  to  the  Chief  of 
Onlnuice,  H  added,  nhlcb  Blm[d;  declares 
that  "Tbe  report  oF  tbe  board  ia  qiproved  ■■ 
tugseated  by  the  General  of  the  Aiiny ,  wltli 
[S941      moamcatloDB  recom  mended  byblm." 

Tbe  court  then  flndfl  as  follows: 

"ni.  Tbe  pattern  thus  adopted  Inyolves  tbe 
Dae  of  th«  claimant's  invention,  as  set  forth  in 
Claims  i  aai  0  of  letteis  patent  In  189,731  and 
claims  1,  9,  8,  sod  4  of  letlen  patent  Ho. 
167,587. 

"IV.  This  equipment  was  experimental,  and 
bad  never  been  put  to  the  test  of  actual  use. 
It  f^led  to  give  satisfaction  lo  the  army,  and 
bai  been  superseded  by  a  return  to  the  system 
In  vogue  d<mng  the  war  of  the  rebellion  and 
anterior  thereto.  But  this  has  been  done  in- 
formally, tho  tfrder  adopting  tbe  claimant's  de- 
vice never  having  been  revoked,  nor  any  other 
pattern  adopted. 

"V.  No  express  sgieement  was  made  be- 
tween the  claimant  and  defendants'  officers  re- 
specting a  price  to  be  paid  for  a  license  to 
manufacture  iufantiy  equlranenta  or  canying- 
bncm  nndeT  the  patents.  Nor  was  there  any 
agreement  c»'  unaerstandlng  that  tbe  Govern- 
ment's manufacture  and  user  should  be  reeard- 
cd  as  experimental  until  tbe  device  shonld  be 


tind  oeed  the  claimant's  device,  and  the  terms 
thereof,  must  be  Implied  excltuively  from  the 
farts  out  forth  in  Finding  IL 

"VI.  Since  the4thdByofJanuary,18T6,the 
Onl  OH  nee  Beparlment  baa  manufactured  10,000 
complete  Eels  of  infantry  equipments  of  tbe 
pattern  of  1874,  and  2,400  carrying-braces.  In 
accordance  with  the  speciflcntlDns  of  the  pa- 
tents, but  has  Issued  for  use  Id  the  army  only 
8,027  complete  sets  of  equipments, 

"VTL  The  cost  to  the  Government  of  man- 
ufacturing such  equipments  was  ffi.SS  per 
set,  and  a  reasonable  royalty  for  the  right  to 
manufacture  and  use  smid  the  circumstances 
of  tbe  case  Bs  hereinbefore  described  would  be 
the  sum  of  2S  cents  per  set,  amounting  on  the 
above  quantity  of  t),037  sets  to  the  sum  of 
$2  366.76." 

Judgment  was  given  In  fsTor  of  tbe  (dalm- 

[•AQI      ""^  ''^  ^^  ^'"'^ 

L""*J  Tbe  principal  objections  r^sed  on  Qie  part 
of  the  Government  against  tbe  Judgment  are, 
to  the  jurladlctioD  of  the  court  and  tbe  form  of 
tbe  action.  It  Is  assumed  that  the  ground  of 
complaint  on  which  tbe  petition  to  founded  ta  a 
tort  and  not  a  oontraa;  that  the  assertloa  In 
Ibe  petition  of  an  Implied  contract  to  not  war- 
ranted by  the  facts  of  tbe  case;  and  that  tbe 
Government  cannot  be  aaed  In  the  conrt  of 
claims  for  a  mere  tort. 

Thto  aesomption  of  the  appellant  to  errone- 
ous. No  tort  WM  committed  or  claimed  to 
have  been  committed.    Tbe  Government 


of  recdvtng  a  loaaooaUs  compensation  tor  the 


Oct.  Tnui. 

license.  Thto  to  not  a  claim  for  an  Infringe 
ment,  but  a  claim  of  compensation  for  an  au- 
thorized use— two  things  totally  distinct  In  tlw 
law,  as  distinct  as  trespass  on  lands  Is  from  na» 
and  occupation  under  a  lease.  The  fliat  sen- 
tence In  the  original  opinion  of  the  court  below 
strikes  tbe  key  note  of  the  argument  on  tbi» 
point.  It  to  as  follows:  "Tbe  claimant  In  tbla 
case  invited  the  Government  to  adopt  bto  pa- 
tented infantry  equipments,  and  tbe  Govern- 
ment did  so  It  Is  conceded  on  both  sides  that 
there  was  no  Infringement  of  tbe  claimant'^ 
patent,  and  that  whatever  the  Government  did 
VBS  done  with  the  consent  of  the  patentee  and 
under  his  implied  license. "  We  think  lliat  an 
Implied  contract  for  oompensadon  fairly  aroea 
under  the  license  to  use,  and  the  actual  use, 
little  or  much  that  eonied  tlmeon.  The  ob- 
jection, therefore,  that  thto  to  an  action  for  a 
tort  falls  to  the  ground. 

It  to  objected  that  an  action  cannot  be  brought 
in  the  court  of  claims  on  a  patent,  tbe  circuit 
conrt  having  excludve  JuTiadlction  of  thto  sub- 
ject. But  whilst  that  objection  may  be  avail- 
able as  to  actions  for  Infrmgement  ot  a  patenL 
in  which  its  validity  may  be  put  In  issue,  and 
In  which  the  peculiar  defenses  authorized  by 
thepatenflaws  in  Revised  Statutes,  S  4920,  may 
be  set  up,  It  to  not  valid  as  a^inst  actlona 
founded  on  contracla  for  the  use  of  patented 
inventions.  U.  S.  v.  Bum*,  79  V.  8. 18  WalL 
246  [20:8881;  Wilton  v.  BanM'oTd,  SI  D.  S.  10 
How.OB  mMi];  Sartdi  y.TiMman,  M  V. 
8.  M7  [25:3571;  Atbright  v.  Tea»,  106  U.  8. 61S 
[27:308];  Dala  Tile  SSq.  Co.  v.  Byatt.  125  U. 
S.  46  [31:68SJ.  The  case  of  United  Stattt  v. 
Burnt  was  an  appeal  from  a  decree  of  tbe  court 
of  claims  in  favor  of  Bums  for  one  half  of  the 
license  fee  agreed  upon  for  tbe  use,  by  the 
Government,  of  Major  Sibley's  patent  lent,  one 
halt  ot  the  patent  having  been  assigned  to  Hi^ 
lor  Bums.  Bibley  Joined  the  Confederatet; 
Bums  remained  true  to  bto  allwlance,  and  tbe 
Quarter-Haster-General  directed  that  he  should 
be  paid  bto  half  of  tbe  royal^  TUs  payment 
being  afterwards  sospended.  Bums  Died  a  pe- 
tition In  the  court  of  claims  for  the  recovery  ot 
the  amount  due  him.    The  court  suBtalned  tha 


emment  for  the  infringement  of  a  patent,  it 
had  rejected  the  claim.  In  tbe  case  of  Bums, 
that  court  said: 

"It  was  also  contended,  on  behalf  of  Ib« 
United  States,  that  this  conrt  had  no  jurisdic- 
tion of  thto  case,  becaose  we  cannot  entertain  a 
snit  for  the  infringement  of  a  patent ;  and 
Piteher'i  Oatt  (1  Ct,  CL  7)  was  referred  to. 
But  thto  suit  to  not  brought  for  tbe  Infringe 
ment  of  a  patent,  nor  for  the  unauthorized  usa 
of  a  patented  Invention,  but  upon  a  qtedal 
contract  with  a  patentee,  whereby  the  nae  of 
tbe  invention  by  the  United  States  was  antbot^ 
Ized  and  agreed  to  be  paid  for.  PitOwt't  Oatt, 
therefore.  Is  not  like  this,  la  Pitdkti't  Oatt 
there  was  nothing  bat  an  nnanthoriied  use  by 
an  officer  of  the  Ifnited  Btalesi  and  where  an 
officer  of  tbe  United  States,  without  antboi- 
ity  from  them,  uses  In  their  service  a  patented 
invention,  the  act  being  unlawful  to  hto  and  not 
theirs,  and  be  and  not  they  are  leeponaible  for 
it."  Sum/ aMt,4  0LClllB.  Thepc^tof 
USC.& 
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does  not  seem  to  have  been  taken 
GDoit;  but  the  iurfadlctlon  oF  the  court 
oi  ciainu  waa  Bisnmea. 

It  wwu  ooe  time  lomewhkt  doubted  whether 
the  QoTeroment  might  not  be  entitled  to  the 
uce  and  benefit  of  eret?  palented  invention,  bv 
analogy  to  the  Eoglieh  law  which  naeiye*  this 
tight  to  Qie  Grown.  But  that  notion  no  longer 
ezuts.  It  was  Ignored  in  the  case  of  Bumo. 
Thesnbject  was  afterwards  adverted  to  In  Jame* 
r.  OunpMI,  lU  n.  S.  850  [36:780],  and  the 
following  olnervatioDa  In  the  opinion  of  the 
court  In  that  case  are  so  pertinent  to  tbe  one  In 
band,  that  we  deem  it  proper  to  leproduce 
them.    We  theio  said: 

I  [tri]       "That  the  OoTerameot  of  the  United  States. 

I  when  It  eranle  letters  oalent  for  a  new  inven- 

I  tkni  or  discovery  in  tho  aria,  confers  upon  the 

patentee  an  eictualve  proper^  in  the  patented 
Inven&m  which  cannot  be  approprialea  or  used 
bj  the  Government  llsolf.  without  just  com- 
pensation, an;  more  than  It  can  appropriate  or 

I  use  without  compensation  laud  which  has  been 

Salenied  to  a  private  purchaser,  we  have  no 
oabt.  The  Constitution  gives  to  Congress 
power  to  promote  the  prwreaa  of  science  end 
useful  arts  bv  securing  for  llmilad  times  to 
authors  and  inventors  the  exclusive  right  to 
their  respective  nrltlDcs  and  discoveries,'  which 
could  not  be  effected  u  the  Qovemment  had  a 
reserved  right  to  publish  such  writings  or  to 
use  such  Inventions  without  the  consent  of  tbe 
owner.  Han7  Inventions  relate  to  aubjecls 
which  can  only  be  properly  used  by  the  Qov- 
emment, Buch  aa  explosive  shells  rams  and 
submarine  batlerlee  to  be  attached  to  armed 
vessels.  If  it  could  use  such  inventiont  with- 
out compensation,  the  Inventors  could  get  no 
return  at  all  for  thdr  discoveries  and  ezperi- 

"It  has  been  the  general  practice,  when  fai- 
ventions  have  been  made  which  are  desirable 
for  goveroment  use,  either  for  the  Qovemment 
to  purchase  them  from  tbe  inventors,  and  use 
them  as  secrets  of  the  proper  department;  or. 
If  a  patent  is  granted,  to  pay  the  patentee  afair 
compensation  fortheJrusK  Tbe  United  States 
has  no  such  prerogative  as  that  which  is  claimed 
fay  the  BovereiiRU  of  England,  by  which  It  can 
reserve  to  ftse^,  dtbsr  exptesaly  or  by  ImpU- 
cation,  a  superior  dominion  and  use  in  that 
which  it  grants  by  letters  patent  to  those  who 
entitle  themselves  to  such  grants.  The  GoV- 
emtnent  of  tlie  United  Btates,  ss  well  as  the 
dtiiieii.  Is  subject  to  the  Constitution;  and  when 
it  grants  a  paiait  the  mntee  la  entitled  to  it  as 
a  matter  of  right,  and  does  not  recdve  it,  as 
was  originally  supposed  to  be  the  case  In  £n- 
^and,  as  a  matter  of  grace  and  favor. 

"Bnt  the  mode  of  obt^nlng  compensation 
from  the  United  States  for  the  use  of  an  Inren- 
ticn,  where  such  use  has  sot  been  by  tbe  con- 
sent of  tbe  patentee,  has  never  been  spedflcally 
provided  for  im  any  statute.  The  most  proper 
forum  for  socn  a  claim  is  the  court  of  claims, 
if  that  court  has  the  requisite  Jurisdiction.  As 
tSTZ]  Its  jurisdiction  does  not  extend  to  torts,  there 
mi^t  be  some  difficulty,  as  the  law  now  stands. 
In  Moaecntlng  In  that  court  a  clum  for  tbe  un. 
antOMizednseofa  patented  Id  ventioD;  although 
where  the  tort  la  waived  and  the  claim  is  placed 
upon  the  tooting  of  an  Implied  contract,  we 
anderstand  that  the  court  has  In  several  recent 
USD.  8. 


true  It  overruled  such  a  „    . 

patent  to  this  case,  presented  In  1867;  bat  ac- 
cording to  more  recent  holdings,  it  would  prop- 
erly DOW  take  c<«Dizance  of  the  case.  The 
question  of  Its  Jurisdiction  has  never  been  pn- 
seuted  for  the  consideration  of  tbls  court,  and 
it  would  be  premature  for  us  to  determine  It 
now.  If  tbejurisdfctlonof  the  court  of  claims 
should  Dot  be  flbally  sustained,  the  on^  reme- 
dy against  the  United  8lalea.  until  Congress 
enlarges  the  Jurisdiction  of  that  court,  would 
be  to  apply  to  Congress  Itself." 
We  have  quoted  these  observations  because. 


far  as  they  express  an  opinion  on  the  snb- 

eLt,  either  of  tbe  rlgbt  or  the  remedy,  they  are 
general  accord  with  our  present  views.  And 


add  now  that.  In  our  Judgment,  the  court 
of  claims  has  Jurisdiction  to  entertain  claims 
and  demands  of  the  character  presented  in  the 
present  sulL  Whether  a  patentee  may  waive 
an  infringement  of  his  patent  by  tbe  Qovem- 
ment, and  sue  upon  an  implied  contract.  Is  a 
question  on  which  we  do  not  express  an  opln* 

As  to  the  questions  relating  to  the  character 
and  amount  of  use  which  the  Qovemment  had 
of  the  claimant's  Invention,  and  of  the  proper 


Its  conclusions  deduced  therefrom,  to  call  for 
serious  observation.  What  evidence  the  court 
may  have  bad  on  these  points  is  not  disclosed 
by  the  record,  and  should  not  be,  and  the  facta 
found  sre  sufficient  to  sustain  tbe  Judgment. 
Judgment  aJJirmA 


THE  .£THA  INSURANCE  COMPANY. 
<Bse  a  a  Beporter^  ad.  ns-Hl.) 


1.  If  an  Instniment  settUos  propeitr  upon  a 
nairled  womaa  provides  thatsbemupledge  It  lor 
tsrhustMUd'sdebls,  them  li  ooUitoB  In  tlie  (Morula 
ttaCute  to  prevent  her  trom  m>  dolnir. 

a.  The  Code  or  Oeorsls,  wbloh  ptovldea  tbat  a 
.  ^-.  .. . .g  ,,j. 

Id,  cannot  be 
ilr  besMwed. 

.^ — on  tbe  donor 

tTSOted  upon  oondmon  that  It  might  lie  ooovoTed 

S.  where  one  oonvarad  propertr  to  a  trustee  tor 
beuBaandbeoefltofhtswtte  ttee  from  tbe  debts 


bar,  mar  be 


bj  the  trustee,  br  tbe  mitten  dlieo- 

Bon  of  ber  and  ber  husband. 

[No.  81.1 
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!.  IS88.      Deddtd  Ifos.  Id  1888. 


_  __  the  United  Stalea  for  the  Southern  Dis- 
trict of  Oeorgia,  for  the  foreclosure  of  two 
mortgages.    A^tnaed. 


by  lir.  ChitfJuttietTxiUart 
appeal  from  a  decree  for  the  fore- 


Bdpbxmi  Coubt  or  thm  Dxitsd  Stated 


Oot.  1 


Tbe  fact!  an  brteflf  tbeae:  June  11,  1800, 
Benjamin  B.  Brodnax,  twinz  tbe  owner  of  cer- 
tain leal  eiUte  altuatea  in  Biclimond  County, 
Georgia,  executed  and  delivered  to  bb  fatber, 
WHl&m  E.  Biodnax,  a  deed  tbereof  la  due 
form,  tn  conddvation  of  bis  afFecdon  for  bis 
wife,  Harllia  Brodnazi  and  tiiadu^toauitably 
prorlde  "  fortlier  matenance  end  support,"  In 
trust  to  bold  tbe  lame  for  tbe  use  and  benefit  of 
said  Mar^  darlnK  ber  IIfe,'"free  from  tbe 
debl^  contracts,  and  liabilities  of  her  presenter 
anj  iDturebDBband(eiceptsucb  incumbnuices 
or  lieDa  as  b;  tbe  written  directions  of  mjeelf 
[Umself]  and  tbe  said  Hartha  ma;  b«  made 
tbereon)r  upon  her  deatb  to  be  teconrej'ed  to 
said  Benjamin,  If  lie  Burrired  ber,  but  if  not, 
then  to  Bucb  peraon  as  abe  mi^bt  appoint,  and, 
in  case  of  ber  failure  to  appoiul,  to  bla  heirs. 
Upon  tbe  written  request  of  said  Kartba  and 
Benjamin  the  trustee  mtgbt  seD  and  cohtct, 
tbe  proceeds  to  be  reloTesied  In  propertj  to  be 
hddnpon  tbe  same  truaU,  tbe  purchaser  not 
In  be  held  responsible  for  the  application  of  tbe 
purcbase  mooer- 

Tbe  trustee  was  also  sutborized,  wheneTor 
Brodnaz  and  his  wife  should  by  written  request 
__  1, —  .^  eiecnte  mortgages,  Itens,  or  other 
CM  up(m  tbe  pfoper^  for  nicb  aura 
tb^  sbould  m  writing  enRest,  tbe 
I  ntrt  to  be  reepondble  tor  ue  proper 
appUcaSoi)  of  the  mortgage  money,  or  "lOa- 
dered  tn  any  manner  from  enforcing  tbe  lien  or 
Uena  of  sala  mortgagee. " 

In  case  of  tbe  deaUi  of  WflUam  E.  Brodnaz, 
the  trustee,  orof  hisdisabill^OTuiiwlllingoeas 
to  execute  tbe  powers  and  duties  of  tbe  trust, 
tbe  grantor  and  bla  wife  were  given  power  to 
4»point  a  Buccccsor. 

On  June  14, 1866,  tbiee  days  after  tbe  date 
of  tbe  deed,  tbe  trustee.  In  pnnuance  of  tbe 
written  request  of  tbe  grantor  end  wife,  ex- 
ecuted a  mortgage  of  the  premises  to  tbe  treas- 
urer of  the  Soldiers'  Iioan  and  BuQdlng  Asso- 
ciation, to  aecnre  a  loan  of  $8,000.  Tbu  mort 
gage  was  accompanied  by  a  release  rigned  by 
Hra.  Brodnax,  acknowledging  the  receipt  of 
Ave  dollars  and  tbe  advance  Of  two  thousand 
doltara  to  ber  husband  and  herself,  and  in  con- 
sideration thereof  releasing  all  right  "to  dower 
and  twelve  months'  suppiwt  In,  to,  and  from 
tbe  above  mortgaged  itemises,  the  above  deed 
of  mortgage  having  flm  been  read  over  and  ex- 
pUned  to  me." 

Hay  II,  1867,  tbe  truatee.  In  punnance  of 
tbe  written  direction  of  Ur.  and  Hta.  Brodnax. 
provided  for  In  tbe  deed,  executed  another  mort 
gage  to  Ibe  ^tna  Insurance  Company  for 
|8,ieaS0.  evidenced  by  a  note  for  that  sum  to 
•aid  company,  signed  by  the  trustee. 

W.  A.  Brodnax,  the  trustee,  redicned  the 
trust,  January  3, 1868,  and  said  Benjamin  H. 
and  bla  wife  appointed,  in  writing,  Epbralm 
Tweedy  as  successor  In  trust,  who  accepted  the 


appolutroeot  and  trust  January  S. 

The  flnt  mortgage  to  the  Soldie 

■odaUon  was  asdgned  to  the  ^tna  Insurance 


o  the  Soldien'  Loan  A>- 


Company,  December  4, 1868. 

FebruoiT  14, 1869,  Mrs.  Brodnax  obtained  a 
decree  of  Avoice  a  tiintulo  from  said  Benjamin 
H.,  and  as  alimony  all  bis  right,  title  and  in- 


BroduBi,  to  which  Tweedy,  tbe  t_ , 

■ubsequently  made  a  party,  and  which  alWcu 
that  ^odnai  left  the  jnriadlclteD  in  1869  anct 
complainant  did  not  know  where  be  waa.  Ii» 
her  answer,  Uia.  Brodnax  denied  that  she  re- 
ceived any  of  tbe  money  the  mortgages  wer» 
gven  to  secure;  denied  that  Brodnax  recdved 
e  $8,188.20,  and  said  that  was  a  sum  alleged 
to  be  due  tbe  company  for  money  collected  by 
Brodnax,  as  its  agent,  and  converted  to  his  own 
use)  and  averred  that  when  she  gave  the  writ- 
ten direction  to  tbe  trustee  to  execute  tbe 
second  mortgage.  It  wss  under  the  pressure  of 
threats  by  tbe  company  to  prosecute  ber  then 
husband  crialnally,  and  that  Ibe  consideralion 
of  aaid  mortgage  was  forbearance  to  prosecute, 
and  that  on  those  grounds  the  instrument  was 
void.  And  she  further  insisted  that  both  of 
said  mortgages  were  attempts  to  bind  her  sepa- 
rate estate  for  her  busbana's  debts,  and  there- 
fore Illegal.  J 

The  evidence  tended  to  show  (bat  Hn.  Brod- 
nax did  not  receive  the  money  secured  by  either 
of  the  mortgages;  that  tlie  note  held  by  the 
.Stna  was  given  for  a  balance  due  from  Brod- 
nax for  premiums  otdlected  by  blm  as  asvut 
and  not  paid  over;  that  Hra.  Brodnax's  biotlter, 
and  pernapa  her  mother,  told  her  that  threats 
of  criminal  prosecution  had  been  made,  but 
that  the  ^Ina  not  only  did  not  know  of  audi 
statements,  but  had  never  made  threats  of  ths 


Brodnax  wbb  advised,  as  to  tbe  mor^ge  to  tho 
Mtaa,  that  her  direction  to  the  trustee  to  ex- 
ecute it  must  be  Yoluotaty;  that  abe  took  time 
to  conidder,  and  was  then  perfectly  willing  to 
sign  such  direction;  tbatshemadenocomplalut 
this  character  untQ  t^  ber  answer  tiled  1 


1877 inclusive.    It^lso appeared  thattbeil 

purchased  and  paid  tor  the  Brat  mortgage,  to 
protect  iu  own,  In  December,  186& 

Mr.  W.  W.  lKantcom«Ty,  for  appellants: 

Tbe  wife  caunot  bind  her  separate  estate  by 
any  contractofsure^shlp,  nor  by  any  assump- 
tion of  tbe  debts  of  her  husbaniL 

Sutton  V.  Jt'ifcm,  63  Oa.  740;  KUtii  v.  So- 
lattd.  72  Oa.  486;  OapiUU  Baai  ▼  Rvthtrfiird, 
70  Ga.  S7;  OimjibeU  v.  Mviray,  62  Oa.  86. 

Honey  of  the  wife  used  by  tbe  husband  to 
pay  bis  debt  to  a  creditor,  knowing  It  was  the 
wife's  money,  can  be  re^^rered  by  the  wife. 

Ctuippea  V.  Ayd;  61ti«.  662;  Muddox  v.  Os- 
/onf,  70  Ga.  170. 

Dower  la  superior  to  all  other  Uena. 

66  Ga.  618. 

Permanent  alimoiiv  In  Georgia  Is,  like  dower, 
a  support  for  tbe  wife  during  life. 

O&im  V.  Odom,  86  Ga.  286, 


rfghta. 

Oammaek  v.  Lent*,  82  U.  S.  IG  Wall,  648 
(21:244);  DobUy.  Bad^,  40  Ga.  181;  C'Aop- 
pea  T.  Mogd.  61  QtTm. 
Xt.  Job.  GmwU.  for  nppdlee: 
That  a  par^  may  not  clum  and  disclaim 
under  tbe  same  loslzumenl  applies  to  all  writ- 
ings.   To  contracts,  Btgdow  on  Esbmpd,  S74; 
to  deeds,  Qibtm  t.  I^/on,  110  U.  8.  tfS  (28;440); 
128  D.8. 


Bbodkax  t.  Mthk  Ihb.  Co. 


to  wHb.  ScMeg  t.  Smo,  DO  U.  S.  23  Wall.  881 
(88:  W);  and  to  tnuta,  Bigelow,  074.  cIliiiK 
PidttU  T.  Jr«vftant«  Ifat.  Sank.  S3  Ark.  US: 
F^-iemm  T.  AwmA,  80  Ark.  4SS. 

To  constitute  dunoa  by  thmU  of  pioaecn- 
tloa,  the  proaecotiOD  must  be  groundleaB. 

Boooe,  Hort.  g  89,  dting  18  Ohio,  648, 14 
Ohio,  S8, 1  Jonn,  Hort.  g  m. 

It  ii  not  dureea  for  a  penon  to  tndrt  on  hit 
legal  ri^ta  or  to  threateo  a  lawful  pioaeontloii. 
^  vm.  Act.  ft  Del  Sl«.  citing  68  N.  T. 
478;  BO  Hon,  S8T;  86  Hon,  118. 

A  threat  of  lawful  arrest  of  a  hnaband  doea 
not  conetltuto  dnreaa  of  the  wife. 

8  Wait,  Act.  A  Def.  690,  dtlog  M  m.  801; 
16  Neb.  647.  p 

VU»]  Mr.  CHif^  JuiMm  Foliar  dellnred  the  opln 
Ion  of  the  court 

If  Mn.  Brodnaz  had  the  power  onder  the 
deed  of  Jiuie  11, 1860,  to  direct  the  execution 
of  the  mortgagea  to  lecure  her  hneband'a  debta, 
then  the  deraee  must  be  affirmed, 

TheobjectionB  of  counsel  to  the  malntenanoe 
of  tbe  decree,  other  than  npon  the  QueaElon  of 
power,  do  not  appear  to  oi  to  require  lerloos 
oonsideradon. 

As  the  evidence  standa,  no  caae  of  dureaa 
whfd)  conM  be  availed  of  was  made  out  in  re- 
spect to  the  tDortgafte  to  the  Insurance  company. 


There  waa  no  tssoe  tn  the  case  aa  to  wbetber 
Bcodiuut  waa  living  or  not,  and  qoestioDi  aa  to 
dower  and  the  itamlot^  ntwoit  for  a  deoed- 
ent'a  widow  did  not  arise;  ao  evidence  was 
adduced  to  eetabliab  the  death  of  Brodnax.  and 
the  avenneot  of  the  bUl  in  reference  to  hisab- 
aenco  waa  made  dtwrao  intuitu,  and  not  with 
tbe  view  <tf  aettins  up  hh  death  by  way  of  prs- 
tampOoa.  and  see&inK  rel^  predicated  there- 
on.   Nor  eould  the  decne  awarding  alimony 


ii|nju  Toiiu  uujimai^m  uuiuuvieuuv  tueuuLcu. 

or  directed  to  be  azecnted,  by  her  In  IB60  and 
1667. 

The  real  inoniry  Is  whether,  onder  the  laws 
et  Georgia,  Mta.  Brodnaz  could  pledge  the 
vtate  granted,  for  her  husband's  debta. 

The  rule  in  Georgia  prior  to  the  adoption  of 
Um  Oode,  ai  to  the  power  of  a  married  woman 
todlapoaeof  beraeparate  estate,  is  thus  stated 
*-  "*^'-  T.  Bnrd,  89  Qa.  604:  "Wbenever 
.     ,      secured  to  a  /mu  emert  to  her  sole 

_  separate  oac^  without  qnallflcation,  limlta' 
ttona  or  reMrfetlans  aa  to  Ita  dm  and  enjoyment 
Ae  tab)  be  regarded  In  respect  to  such  estate, 
fat  aD  lentectP,  as  a/nn«  Me;  and  it  is  charae- 


propertj' 
andsepai 


[241]  ISMry  note,  or  other  nnderlaklng  In  wiitiog, 
to  pav  tlie  samb  whether  aaid  note  Is  rivm  by 
her  alone,  or  Jointly  with  others;  ahs  being  the 
sole  and  exclusive  owner  tA  the  property,  she 
holds  It  with  «U  the  incidents  of  property— the 
right  of  eelIiDK.eJvlng,orcbarglngit  wlththe 
payment  of  deus." 

In  CUrrk  v.  Vaitatino,  41  Oa.  147,  the  court. 
approvioE  of  the  language  Just  quoted,  says  by 
Brown,  O.  J.:  "Butit  U  lusfsledthat  tblsconrt 
has  laid  down  a  diflerent  rule  aa  to  the  abili^ 

Its  II.  a. 


of  the  wife  to  blad  her  separate  eatatta  tor  the 
payment  of  the  debts  of  hnrhnshanrl.hi  ITsiiii 

Id.  IM;  and  in  Meaten  t.  3eM,  90  Oa.  689.  ] 
think  not.  In  all  these  cases  the  uoparty  *•» 
given  and  secured  to  tbe  wUO  bv  deed  or  wlll, 
and  It  waa  enrevly  provided  In  the  install- 
ment that  It  should  hi  no  case  be  snbject  to 
the  debts  of  the  huabead;  and  the  court  hehk 
that  her  power  of  allenatfam  waa  restricted  br 
the  donor  In  the  tUBtrnment  by  whldi  ibe  ao- 
quired  it;  and  that  she  could  not  on  that  ac- 
count  bind  It  lor  Uie  payment  of  her  busbaod'a 


.  _  amounia,  howevo', 
only  to  an  ezceptios  to  Oie  KHieral  rule,  u>d  l» 
not  the  rale  llseU.  The  nda  Is  that  the  f»mt 
eotert  is  a  j>nM  wib  as  to  her  separate  eatate, 
with  full  power  of  aUaialion  or  mspodtion  at 
her  pleasure.     The  exception  Is  tint  tf  the 


dlspoaltioa,  si  -  -,   , 

and  cannot,  directly  or  Indirectly,  alienate  or 
bind  it,  in  vIolatloD  of  the  restriction  placed 
npon  it  by  the  donor." 

The  designation  of  a  particular  mode  In  the 
gift  or  settfement  might  preclude  the  adoption 


fettered  bv  (be  instrument  in  which  ber  et 

origlDslea,  she  had  the  absolute  power  of  dis- 
position. Heart  r.  Brooki,  13  Qa.  106.  Of 
course  she  could  make  snch  dlqMisldon  for 
such  object  and  in  such  way  as  was  azpresaly 
authorized. 

The  Code  waa  adopted  hi  1868,  and  aectlon 
1778  of  the  edition  of  1867,  aectlon  1788  of  the 
editionof  1883,providesasfollows;  "Thewifs  roj«» 
is  a/nfu  sob  as  to  her  separate  estate,  unless  L***J 
controlled  by  tbe  settlement.  Every  reatrio- 
lion  upon  her  power  in  it  must  be  complied 
with:  but  while  the  wife  may  contract,  she  ■ 
cannot  bind  her  aeparate  estate  by  any  contract 
of  suretyflbip,  nor  bv  any  aMumntlon  of  the 
debts  of  her  husband,  and  any  sale  of  her  sep- 
arate estate,  made  to  a  creditor  of  her  husband 
in  ezUngnlshment  of  his  debts,  shall  be  abso- 
lutely void,"  While  before  this  enactment  a 
married  woioan  could  Und  her  separate  estate 
for  her  husband's  debts  ir  she  held  tbe  same 
free  from  restrictloc,  tbe  itatuie  rendered  that 


tllngpropertyupon  a  married  wonum  provides 
that  she  mar  pledge  it  for  ber  husband  s  debts, 
there  la  notnlng  in  the  statute  to  prevent  her 
from  so  doing. 

It  is  not  wrong  In  itself  for  a  wife,  of  her 
own  free  will,  to  devote  her  separate  proper^ 
to  the  relief  of  her  husband.  Obedience  to 
the  dictates  of  du^,  or  even  ylidding  to  the 
trnpulsee  of  affection,  has  In  itaelf  no  tendency 
to  impair  the  happiness  of  the  family  hnt  the 
contrary. 

Aa  remarked  In  Buttm  V.  Aiken,  63  Oa,  741, 
"It  is  evident  tbat  It  Is  not  wicked  or  Immoral 
for  a  wife  to  pay  her  husband's  debts,  nor  has 
the  general  public  an  Interest  In  her  abstaining 
from  BO  d(&g.  Tlie  restraint  Imposed  upon 
ber  by  the  law  is  solely  for  hw  benefit  and  well 
being.  The  rule  is  eowomlcal,  not  moral;  and 
its  policy  Is  In  favor  of  a  class,  and  not  of  the 
U7 
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publie  It  Urge.  True,  the  clua 
and  inporUDt  one,  but  married  women  cwinot 
lie  B^i  to  coDStftuto  the  pabllc  Tbe  public 
Justice,  police,  oidei,  lafety,  leveoue,  faealtb, 
rellgloii  or  moralitr  is  not  inrolved  in  prevent- 
Jog  wives  from  devoUuK  ttieir  propoty  to  the 
paTmeDt  of  thdr  hasbaiids'  debts. 

Eence,  while  tiie  Stale  has  eeenflt  to  Impose 
a  reetilcUoD  where  tbe  Instrnment  of  gilt  ia 
dleat.  or  tbe  wife  otherwise  holds  by  an  an- 
qnalifled  ownership,  It  does  not  follow  that  the 
statute  can  be  extended,  upoe  grounds  of  gen- 
eral publie  P0U07,  b)  destroy  a  power  eipr^slj 
bestowed,  and  render  property  Inalienable 
which  the  donor  footed  upon  condition  that 


age  gifts  to  or  settlements  upon  married 
bv  making  it  impoasible  for  those  %Tbo  wish  to 
pvt  to  effectuate  their  Intentions  in  respect  to 
tbe  terms  on  which  the  property  should  be  held 
and  disposed  of. 

The  wife  is  "controlled  by  tbe  settlement," 
not  only  as  10  compliance  with  "every  restrio- 
tion  upon  her  power,"  but  also  as  toevery  pro- 
vision therein  which  enables  her  to  act  as 
{iTMcribed,  notwithstanding,  except  for  such 
provision,  she  conld  not.  under  tbe  statute^o 
that,  which  as  i/emt  »ele  she  might  do.  The 
wife  cannot  bind  her  separata  estate  "by  any 
assumption  of  the  debts  of  ber  hitaliand,"  but 
the  separate  estate  which  she  cannot  thus  bind 
is  estate  so  settled  to  her  sole  and  separate  use 
as  to  be  controlled  without  the  concurrence  of 
her  huslHiDd;  and  where,  by  tbe  terms  of  the 
iDHtrumeut,  bisconcuirence  is  essential  to  wbat- 
«Ter  is  done,  it  is  not  eo  ritusted  as  to  come 
within  the  intent  and  meaning  of  the  stat- 

The  property  in  question  tvelonged  to  Brod- 
nai.  He  conveyed  it  to  a  trustee  fiy  an  instru- 
ment which  required  bis  assent  to  any  sale  or 
mortgage,  and  provided  that  the  property 
should  oe  beld  free  from  bfs  debts,  contracts, 
and  liabililies,  except  such  incumbrances  or 
liens  OS  might  be  made  tbereou  at  (he  wrltlen 
dIrectloDof  himself  and  his  wife.  Under  such 
cimuDstances  the  statute  cannot  be  availed  of 
to  Invalidate  these  mortgages;  and  this  disposes 
of  tbe  case,  for  the  mortgages  were,  In  our 
judgment,  such  Incumbrances  as  Hrg.  Brod- 
Dai  had  the  power  to  direct  jointly  with  her 
huaband  to  be  created.  ■ 

The  meaning  of  the  clause  of  the  deed  bear- 
ing on  this  subject  Is  that  while  tbe  property 
was  to  be  free  from  the  contracts,  debts  and 
liabilities  of  the  btisband,  it  might  be  specially 
subjected  to  Incumbrance  to  secore  some  of  his 
debts,  upon  the  wrilteo  agreement  of  both 
huaband  and  wife  to  that  effect.  This  excep- 
tion cannot  be  rejected  as  IncoD^lent  with  tibe 
Ereviousprovlsion,  fotlt  doeanotgotodestroy 
.  In  tbe  particular  Instances  in  which  she 
might  cboose  to  Join  with  Brodnax  In  doing 
what  be  bad  not  reserved  the  leeal  right  to  de- 
mand, debts  might  be  made  a  charge  upon  tbe 
propertv  which  was  otherwise  to  be  held  free 
from  all  bis  debla.  And  In  tbis  view  It  does 
not  matter  whether  the  debt  secured  was  past 
due  or  not 

Ti»  doerM  tjf  (As  Oireua  Ooart  viU  Ourtfon 
teaglrmei. 
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appeal  la  prared  tor  and  allowed  but 

,. ite^  no  bond  belnff  fflven,  no  oltaUoB 

Ise — •  — id  DO  nituni  of  the  record  belns  made  to 
th  t  at  tbe  ensuing  term,  the  iqipurMBSea  to 

ha  operation  or  eSeot. 

]  ro  an  appeal  was  allowed  by  a  Justine  i>f 

th  ton  the  bat  dayon  which  an  appeal  ooiilil 

be  ,butwaa  not  presented  to  the  court  below 

nc  with  the  eierk  until  live  daya  after  aaiil 

tb  expired,  such  appeal  la  IneffeotuaL 

I same  rule  la  applicable  to  appeals  as  to 

wTlCa  of  error  In  Tenrd  to  the  tltne  wltUn  wbli'h 
an  appeal  ma;  be  bmu^t,  and  In  regard  to  lis 

4.  The  BOtuol  time  of  preeentins  and  flllng  an 
appeal  canuot  tw  anticipated  by  enterlns  an  order 
nunc  jHH  tunc.  When  the  time  for  taklos  an  ap- 
peal has  expired.  It  cannot  be  arrested  or  called 
back  by  a  simple  order  at  the  oouiL 

[Na69.] 
Arguad  Ifot.  B,  1883.      Decided  JVav.  19,  188S. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict o(  Arkansas,  dismissing  a  bill  to  set  aside 
a  sale  of  a  railroad  on  a  mortgage  foreclosure. ' 
Ditmiti»i. 

The  facts  are  stilted  In  the  opinion. 

Jfasrs.  Geo.  W.  Camth.  J.  B.  Bmdtnon, 
MMtt.  Q.  Rernold*  and  Jama  M.  Laoia, 
for  appellant: 

If  an  appeal  is  taken  before  tbe  end  of  the 
term  at  which  tbe  decree  Is  rendered,  no  form- 
al citation  is  necessary. 

Braam  v.  MaComtdt,  124  U.  8.  401  (SI:  4M). 

The  complainant  could  have  filed  the  bond 
In  this  court  even  after  a  motion  to  dismiss. 

ffRtiUy  V.  Ednngton,  06  O.  8. 124  (34:  «C0): 
Draper  Y.  Batdi,  103 U.  8, 870  (88: 121);  Broun 
V.  MeConr^U.  184  D.  a  488  (81: 4B6). 

The  appeal  taken  in  open  court,  if  docketed 
here  in  time,  gives  this  court  Jurisdiction. 

Hewitt  V.  Filbert,  lie  U.  B.  143  (39;  681). 

The  appeal  was  taken  Id  time. 

Sage  v.  Cnjitral  R  Cb.  06  U.  8.  718  (34:  641); 
Draptrv.  Davit,  108  U.  8.370(38: 131);  Brath- 
die*  y.  OoOtrane,  lOS  U.  8.  868  (26:  980). 

Mr.  John  i.  Homor,  for  appellees; 

A  writ  of  error  is  not  branght,  within  the 
legal  meaning  of  the  term  until  it  Is  filed  In 
the  court  which  rendered  the  Judgment. 

Bn?okt  T.  Iferrit,  58  U.  a  lllHow.  307  (18: 
e66V 

The  service  of  a  writ  of  error  Is  the  lodging 
of  a  copy  of  same  in  the  clerk's  office  where 
the  record  remains. 

U.  8.  V.  Dathid,  70  tf.  8.  »  WaU.  701  (18: 
870);  JfuMino  V.  Cavaice,  78  U.  8.  6  WalL  860 
(18:  S13). 

Tbe  same  mle  must  apply  to  the  taking  of 

The3an  Fudro,  16  U.  8.  3  Wheat  139  (4: 302). 

Tbe  failure  to  sue  out  the  writ  of  error 
within  two  years  Is  Jurisdictional. 

Seariorotigh  v.  POTsowd,  108  U.  B.  007  (87: 
834). 
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Mr.  Jv^iee  BrKdUr  dellreted  the  aptnloD 
of  tlie  court: 

Tbia  vru  a  bfll  filed  117  the  appelluta  on  the 
IGUi  dny  of  April,  18%  to  set  aside  t  sale  of 
the  Arkansu  Centrtl  Ballrottd,  raade  b;  the 
master  fn  chancery  on  July  86, 1877,  under  a 
decree  rendered  in  the  District  Court  of  the 
United  States  for  the  Eutem  District  of  Ar- 
kansss,  at  Helena,  od  the  17tb  day  of  March, 
18T7,  at  (he  suit  of  the  Union  Trust  Company 
of  New  York  against  the  Railroad  Company, 
foreclosing  a  mortgage  executed  to  secure  cer- 
tain bondM  ludebledness,     i 

Od  January  23,  1888,  a  final  decree  was 
entered  dlsmiwing  the  bill  for  want  of  equity. 
On  the  same  day,  to  wit:  January  33,  18^,  an 
appeal  to  this  court  was  prayed  tor  and  allowed; 
but  it  was  never  prosecuted,  no  bond  being 
given,  no  citation  Issued,  and  no  return  of  the 
record  being  made  to  this  court  at  the  ensuing 
term.  That  appeal,  therefore,  ceased  to  have 
any  operation  or  eSect,  and  cannot  avail  the 
appellants.    Brooia  v.  NorrU,  M  U,  8.  "' 


1;  Mvttina  t.  Cata- 


M  [88:  MOt 
1  the  32d  da; 


ftod  aUowed  by  him.  At  the  same  lime  Juttioe 
HlDer  signed  a  citation  to  the  defendants  to 
appear  In  the  Supreme  Court  of  the  United 
Slates,  at  the  then  next  term  thereof,  to  answer 
the  appeal  A  bond  for  coats  in  the  sum  of 
one  thousand  dollars  was  also  at  the  same  time 
presented  to  and  approved  by  the  same  Juatlce. 
These  papers  were  not  preBenlcd  to  the  circuit 
court  nor  filed  with  the  clerk  thereof  nndl 
the  27th  day  of  January,  188S.  Co  that  day 
the  following  order  was  made  and  entered 
tn  the  case,  to  wit:    "  Comes  H.  tt  J.  Erb  and 

Etlw  court  to  enter  an  order  granting  to  the 
tiff  u)  appeal  in  this  cause  to  the  Supreme 
t  of  the  united  States,  which  molion  Is 
denied,  such  appeal  having  berelofore  been 
gruded.  It  Is  ordered  by  the  court  that  this 
entr;  bnr  date  as  of  Januair  S3, 1886. 

"  And  on  the  same  day  the  following  order 
was  entered  In  this  cause: 

"Comes  N.  A  J.  Erb,  attorneys  for  said 
plaintiff,  knd  Die  here  in  court  a  prayer  for 
appeal  to  the  Supreme  Court  of  ue  united 
States,  and  the  allowance  of  said  appeal  by  Mr. 
JuttiM  MUIer  on  the  83d  day  of  January,  1885; 
•Iso  a  citation  signed  by  Mr.  Jtutiet  Miller, 
uid  bond  for  costs  approved  by  said  Justice. 
WUcb  iH«yer  for  appcsl  to  the  Supreme  Court 
of  the  United  States,  and  the  allowance  of  said 
appeal  by  said  Jus^ce,  is  as  follows:"  [then 
ropylng  the  petition  for  appeal,  tbe  allowance. 
cJlatioD  and  bond;  which  ruipers  were  endorsed 
"  FOed  Jan.  ST,  1885.  Ralph  L.  Ooodrieh, 
Oerk."] 

This  Is  an  that  la  shown  by  the  record  In 
regard  to  the  taking  of  the  appeal,  from  which 
It  appears  that  the  appeal  was  allowed  by  J'u*- 
tiu  Hiller  oa  Itae  last  day  on  which  an  appeal 
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could  be  taken,  but  was  not  preeeuted  to  the 
court  below  nor  Sled  with  the  cleA  tuta  fira 
davs  after  said  lime  bad  expired. 

The  language  ot  the  slatnta  Is  that  "No 
Judgment,  decoee  or  order  at  a  circuit  or  dis- 
trict court,  in  any  dvii  action  at  taw  or  in 
equity,  shall  be  reviewed  in  the  supreme  court 
on  writ  of  error  or  appeal  unless  the  writ  of  error 
is  broogbt  or  the  appeal  is  taken  within  two 
years  after  the  entry  of  such  Judgment,  decree 
or  order."  R  8.  U.  S.  g_1008.  ftwasdedded 
In  Brooki  V.  NirrrU,  53  U.  8.  11  How.  304  [18: 
6661,  that  "  The  writ  of  error  is  not  Invua/it,  in 
thel^al  meaning  of  the  term,  until  it  b  filed 
tn  tbe  court  which  rendered  the  judgmeDt." 
And  CA^f  Jvttiee  Tanev,  speaking  for  the 
court,  said :  "  It  Is  tbe  filing  ot  the  writ  that 
removes  the  recoid  from  the  Inferior  ta  tbe 
appellate  court,  sod  the  period  of  limitation 
prescribed  by  the  Act  of  Congress  must  be  cal- 
culated accordingly.  The  day  on  which  the 
writ  may  have  Ijeen  Issued  by  the  clerk,  or  the 
day  on  which  It  is  tested,  are  not  material  In 
deciding  the  question."  This  decision  has  al- 
ways been  adhered  to.  Sec  Mttttina  v.  Cam- 
ro»,  78  U.  a  a  Wall.  866  [18:  8101;  Searbor- 
ovgh  T.  Pargmtd,  108  U.  B.  B67  [37;  8241;  Pol- 
Uyi  T.  Blade  Biter  Improumtni  Co.  118  U.  S. 
81j;88:  039]. 

The  same  rule  Is  applicable  to  appeals  aa  to 
writs  of  error.  Section  1018  of  the  Revised 
Statutes  declares  that  "Appealafrom  the  cir- 
cuit courts  and  district  courts  acting  as  circuit 
courts,  and  from  district  courts  in  prize  causes, 
shall  be  aubject  to  the  same  rules,  regulations, 
and  restrictions  as  are  or  may  be  prescribed  in 
law  in  cases  of  error."  This  provisloo  applies 
to  the  time  withiu  which  appeals  may  be 
brought,  as  well  as  to  other  r^ulatlons  con-  [SU4 
ceming  them.  Tha  8nn  Pedro,  15  U.  a  9 
Wheat.  182  [4:  3021;  Villalx^oi  v.  F.  8.  47  U. 
8.  B  How.  81  [12:  8621;  Brandiet  v.  Ooehrant. 
105  U.  8.  383  [36:  989J.  An  appeal  cannot  be 
said  to  be  "taken"  anymore  than  a  writ  of 
error  can  be  said  10  be  "brought"  until  It  Is, 
in  some  way,  presented  to  the  court  which 
made  tbe  decree  appealed  from,  thereby  put- 
ting an  end  to  lis  furisdlctioa  over  the  cause, 
and  making  it  lis  duty  to  send  It  to  the  sppel- 
lale  court.  This  is  done  by  filing  the  papers 
tIz.,  the  petition  and  allowance  of  appeal 
where  there  Is  such  a  petition  and  olIowaDce), 
the  appeal  bond  and  the  citation.  In  SrandU* 
V.  Ooehrant  it  was  held  that,  in  the  absence  of 
a  pell  lion  and  allowance,  tha  filing  of  the 
appeal  bond,  duly  approved  by  a  Justice  of 
this  court,  was  auSloWt  evidence  of  the  allow- 
ance of,  an  appeal,  and  was  a  compliance  with 
the  law  requiring  the  appeal  to  be  filed  in  the 
clerk's  office. 

Of  course,  if  the  appeal  is  allowed  In  open 
couri  and  entered  In  the  mlDUlea,  no  further 
service  is  required.  But,  as  we  have  seen, 
even  such  B  mode  of  taking  an  appeal  (called 
In  the  dvn  and  canon  laws  an  appeal  apHd 
aeta)  wlU  not  av^  unless  the  app^  Is  dnly 
prosecuted. 

The  attempt  made  in  this  case  to  anticipate 
the  actual  time  of  prcsentlag  and  filing  the 
appeal,  bv  entering  an  order  nuns  pro  tune, 
does  not'help  the  case.    When  the  time  for 
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anut.    If  It  could  be,  the  Isw  which  limits  tbe 
time  wfthlo  vrMch  an  appeal  can  be  taken 
wonid  be  a  dead  letter. 
Tlie  appeal  mutt  be  Entitled,  af>d  mcA  forty 
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(Bbb  B.  a  Bepoiter^  ad.  Ofr^n.) 

Mult0iriaKm«ie—eitit  to  annul  patent— ittffl- 
eUney  cf  the  aUteaiion* — at  to  fraud — tuit 
brmgltl  bj/  United  Btaiet—jvritdtciion  afeir- 
evU  eovrt—mnoer  qf  eourtt  qf  equitjf — tlu 
proper  nHg*. 
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dtfeodant,  the  latter  patent  belDjc  for  a 
1  the  Inveiillon  of  tlie  earllOT  om 
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doh  tbe  patents  wai 


operation  by  ottier  ^ersoiiB,  be  wa 


T.  Tbe  dmitt  Conrta  of  the  United  Btatea  have 
tnrlidlotlon  Id  aulti  broutrbt  br  the  tJnlted  Statee  to 
•at  aalde  and  ouwel  n^enti  for  Inreatloiia-lor 
tiaudi  committed  br  toe  partfea  to  whom  Uwr  wen 

a.  Oomta  of  eqid^  hare  tbe  ilcht  to  annul  and 
•et  adde  oontracti  or  tnetonmente  obtahied  hj 
ftaud,  to  oorreot  mktakea  made  In  them  and  to  re- 
quire their  aanaellatlon. 

0.  nie  oqIt  antborttr  eompetent  to  nt  a  patent 
aalde  or  to  annul  It,  li  reatod  In  the  tudlolal  Aepart- 
ntent  of  tbe  GorenuDent:  and  this  ean  oidr  be 
eSeoted  br  proper  prooeeduwe  taken  In  the  Oourti 
If  the  nnHAS  State*. 


lat  he  wa*  not  tbe  Ont  Inrentor,  eti^,  to  Buponede 
teafflmatlTetcllrt  to  whloh  the  Unttad  Statee  la 
mtltled  to  obtain  a  canoeUaWoa  itf  a  patent  ob- 
tained from  It  to  tnud. 

[Ho.  648.1 
Argutd  Oet.  9.  tO,  isas.  Decided  Km.  IS.  J888. 

APPEAL  from  a  decree  of  the  Circuit  Coart 
of  the  UDlied  Btaies  for  the  Diatrict  of 
Mawaehnaetla,  anatalnlng  a  demurrer  and  dls- 
iniidng  &  suit  In  eqalty  to  declare  void  and  re- 
otU  two  patent!  for  inrendona.    Bneried. 
Reported  below,  83  Fed.  Rqi.  Ml. 
The  fKta  are  atated  Id  the  ooinlon. 


man,  Spteial  0.  &  AUg..  for  ^tpellaot. 

Polota  and  anthorlUea  from  the  brief  of 
Mettrt.  Epp»  Htmton  and  J«ffbr«on 
ChMidlar,  Bpetiai  Aitidant  United  State* 
Attomait,  for  appellant: 

Tbe  Goveniinent  may  me  to  oanoel  a  patent 
for  land. 

U.&f.acM  JaeMo  ZV»  Oe.  UB  U.  S.  28!t 
[81;7BS). 

Tbe  grant  of  a  patent  fcv  an  Invention  Is  ths 
grant  of  pniipwr%y,  no  leas  peconUrllj  valuablo 
to  the  patentee  tlian  the  grant  of  a  patent  for 
land. 

Owfar  T.  Wilder,  n  U.  S.  10  How.  4M 
(18:011);  Brtw»  v.  Dwhetne,  60  U.  S.  IS  How, 
IMS  (16:500). 

The  grant  of  a  patent  tor  an  InTcntjon  re- 
eemblea  a  contnct  between  the  United  State* 
and  the  inventor. 

Attf-Qm.  T.  Bun^ori  OKemieal  Workt,  » 
PaL  Off.  Oaz.  106aiJ(a£«wr  7.  U.  8. 14  CL 
(X  SOO;  Btttehar't  Union  Blaaghter-B<nm  Oa, 
T.  Ortteent  City  Oa.  Ill  U.  S.  763  (38:688):  U. 
8.  T.  Ovnning,  18  Fed.  Rep.  Bll;  Mowry-r, 
Whitfik.  81  XL  8. 14  WalL  tf4  (30*68;. 

The  GoTemmeut  acts  for  the  public,  u  aolng- 
to  repeal  a  patent  fraodulenily  procured. 

What  contracta  with  the  goTerament  ar» 

amdHnBCo.T.&mp,Vii  U.  B.  686(96:876). 

If  government  officers  have  acted  on  errone- 
ons  Interpretations  of  tbdr  poweta,  the;  tuTe 
acted  without  Jurisdiction,  and  their  action  in 
▼old: 

Orant  t.  Baymond,  81  U.  S.  6  Pet.  fll» 
(8:376):  Windtor  t.  MeVtii^  08  U.  B.  2S& 
(38:017). 

Kn  In  equity  bas  grown  In  practice  to  be  » 
■obstltute  for  teire  fiieiat. 

Momt  y.  mittteg.  81  U.  B.  14  Wall  484 
(30:808). 

A  State  may,  without  express  provision,, 
maintain  to  its  corporate  name  actions  to  en> 
force  its  r^te  and  redreaa  lis  injuries. 

Ind.  V.  mran,  6  Hill,  88;  People  v.  AMttttort 
or  WaUrtamn.  1  Hill,  690;  DelnfiM  v.  10,  % 
Hill,  169;  Angell  ft  Ames,  Corp.  gS  860,  STO; 
V.  B.  «.  BanSqftie  Metn^oUt,  «>  D.  B.  1» 
Pet  401  (10:788). 

No  statute  la  neceasary  to  authorise  ttw 
Dnlted  States  to  sue  in  such  a  case. 

The  right  to  sue  is  independent  of  statute. 

OotUm  y.U.B.SSt  U.  S.  11  How.  381  a8:676); 
2)twan  V.  U.  8.  16  U.  S.  8  Wbeat  181  (4:864); 
Btorv,  OonsL  %  1674;  Spear,  Law  of  Fed.  Ju- 
diciary, 101;  Coole;.  OonaL  Lim.  10;  High, 
Bitn.  Legal  Bern.  88  603,  608;  Foster,  Sdrft 
Facias,  if,  328. 

That  right  in  the  government  In  this  class  of 
caaee  has  not  bean  repealed. 

TWtn  T.  Btif,  14  O.  B.  K.  B.  60S;  Chitty, 
Prerogadvea  of  the  Crown,  906,  888;  Rex  i 

Copland.  Hughes,  904;  P ' — '  "-- ■— 

18;  BedgwI^Stat  ft  O 
t.Boar,  9  Mason,  814. 

llie  fact  that  Oongrea  has  permitted  b^- 

statole  certain  defenaea  to  be  made  to  a  patent 

by  a  pitrate  pentm,  when  sued  In  an  actum  f  or 

US  V.  &- 
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tnfringenittit,  cannot  Im  ooiutnied  to  abridge 
the  power  or  rfslit  of  the  QoTernment  to  me. 

Foster,  Scire  FkcGw,  245,  SSI,  88». 

Tbe  Qovernmenfi  remedT  to  lepeal  the 
patent  coven  eronnd  mod  Tocbea  leralls  whlcli 
areDOtoorava  and  cannot  be  reached  In  private 
ll^ndon. 

Foster  Scire  Factaa,  &4S;  Arkwrieht  t.  Mot- 
daunt,  Dav.  Pat.  Caa.  W;  Arhurighi  t.  Sif^ 
tnaaie.  Id.  S7. 

The  Qovemment  bad  no  power  to  grant  a 
patent  giving  an  exclusive  privilege  to  Ur,  Bell 
to  enj07  tbe  Invention  of  another. 

Thotnat  T.  Walen,  Hardr.  418,  44a 

Nor  did  It  have  power  tomakaagiant  In  vl- 
olatSoD  of  auf  law  of  the  land  (2  Boll  Alv.  104) 
or  injurloos  to  vested  rights. 

Btx  T.  Buttar,  8  Lev.  830;  Walker,  Patents, 
8  178.  p.  127. 

A'  court  of  cqnit;  will  Mt  aside  the  patent  If 
the  law  baa  not  been  correctly  expounded  and 
applied. 

Stacy.  WiUe*.  4Burr.  2588;  Tiek  Wot.  Eop- 
Knt,  118  U.  a  868  (80:296); ihrniT.  Boottr,  Bl 
V.  B.  20  How.  8Q  (15:844);  2  muutBv.  SS  784, 
795;  Windtor  v.  MeV^h,  98 tJ.  a  283(a:917). 

There  is  nothing  tn  the  objection  that  tbe  ac- 
tion here  Inetitated  baa  not  been  earlier  pros- 
Broom,  Jjeg^  Hazinu,  50,  and  casea  there 
dted;  Bacon,  Abr. 7th ed.  title,  JVarwaftw,  E. 
6;  Sedgwick,  Stat.  &  Const.  Uw,  106. 

Tbe  objection  to  the  bQl,  that  it  does  not  state 
the  evldenca  upon  which  uia  case  Is  to  be  nude 
br  the  Oovenunent,  la  without  force. 

StorT,Eq.PLgg28,2G2;  8L  Lauiiy.  Rnapp 
a».  IM  dTB.  668  ^:88S). 

Redtats  prellmlnai;  to  the  statement  of  the 
facts  upon  which  the  Oovonmentaska  ajodg- 
ment  setting  aside  the  patents  described  m  the 
bill  cannot  M  made  the  anhject  of  a  demurrer. 

1  Dan.  Ch.  Pr.  8». 

The  defendant's  demnneT  is  bod  on  hs  face 
and  must  be  orermled.  It  li  too  general  ana 
confused;  Itlsadanurrertotbe  whole  bill,  and 
ft  la  also  a  demnner  to  separate  and  distinct 
parts  of  tbe  bill  for  and  upon  like  crounda. 

Story.  Bq-Plgg  442-M4:  Can.  Ci.Pr.  684; 
Brandon  Iffy.  Co.  v.  Prtme,  14  Blalohf.  871; 
mtUh  v.  ErU  B.  Oo.  8  BUIchf .  412;  Livingtion 
T.  BUry.  84  U.  B.  9  Pet.  682  (81265)1  AtwiU  1. 
Plerrttt,  3  Blatchf.  48;  DmnwW  v.  Nnteniiam. 
2  Sch.  A  Lef.  188. 


plaintiff  in  on  action  tor  that 

Qibton  V.  Ingo,  6  Hare,  112;  Midbrd,  £q.  PL 
127. 128;  Story,  Eq.  Jur.  g  70S,  nole  1. 

Tbe  bill  shows  on  Its  face  that  tbe  Attorney- 
General  authorized  suit  to  be  brought, 

V.  8.  V.  Throekmorton.  98  D.  S.  61  (85:93); 
~      '      r.  WMt,  S  Blatcht  488. 


Qtn.,  toT  tbe  appellant: 

The  bin  is  not  multlfarioua  In  that  It  Joins 
BDegations  and  prayers  for  relief  in  respect  of 
two  patents. 

i   Bout.   Law   Diet.   961;  Storr,  Eq.   FU 

tni,  971  a;  Cooper,  Eq.  PL  182;  Httfora,  Eq. 
(tn  Jeremy)  181;  Adams,   Eq.  809,  810; 
Om^MI  v.  Maekat,  1  Hyl  A  O.  617;  AOhQen. 


r.  Cradaek^  8  MyL  &  C.  94;  Oai«e»  T.  Jlfaw 
wauc,  1  Woods,  118;  BeeUoU  v.  Moaroe,  6Ired. 
Eq.  817;  Oait  v.  Btdfidd,  4  McLean,  527; 
Sovru  V.  AUm,  4  Blalcbf.  877:  QamaoOl  Firt 
AUmi  TOtg.  Oo.  r.  OhitttaotU  7  Fed.  Hep. 
854;  WaMam  v.  Stainioit,  1  DeO.  J-  &  B.  691; 
Am,  BM  Ttbph.  Oo.  t,  Speneer,  S  Fed.  Rep. 
B09;  Oaintt  v.  mm,  48  U.  8.  2  How.  6U 
(11:411);  Oymourv.  0«6(rr«,  78  U.  S.  II  WoU. 
GS4  (20:85);  Batet  t.  Ow,  98  U.  B.  48 
(26:74). 

The  second  general  Kronnd  of  demurrer  la 
equivalent  to  a  denial  of  any  power  In  any  de> 
partmeut  of  the  Ooverikment  to  cancel  or  de- 
clare vdd  a  patent  for  on  invention  Issued  ao- 
cording  to  the  forma  of  law.  A  potent  for  an 
Inven^m  fa  a  gionL 

3  Bout.  Law  Diet.  879. 
It  la  a  franchise. 

8  Kent,  Com.  468. 

It  la  defined  at  common  law,  to  be  u  branch 
of  the  filing's  prerogatlT& 

9  Bl.  Com.  m. 

It  Is  proper^  of  valoe. 

Qayler  v.  mider,  61  U.  S.  10  How.  «M 
(18:511);  Brown  v.  IhuiAi$M.  60  U.  8. 19  How. 
195  (16:599). 

The  only  property  rla^t  tbe  inventor  has  li 
created  by  tbe  grant.  The  power  to  make  the 
grant  Is  contained  in  the  Constitution. 

CoDsL  art.  1,  S  8,  cL  8. 

A  sovereign  has  a  right  to  all  the  remedies  to 
redress  wrones  in  tbe  courts  that  a  dtlxen  bos 
and,  In  addition  thereto,  the  rights  and  privi- 
leges that  ore  incident  to  soTerslgnty— all  of 
which  are  held  in  trust  In  common  for  the  peo- 
ple. This  suit  la  maintainable  on  both  these 
grounds. 

Pa.r.Wheiiinff<tB.Bridei  Cb.64U.  a  IS 
How.  668  (li:  208). 

The  right  of  the  Oovemmeot  to  bring  tbe 
suit,  and  the  power  of  the  United  States  Courts 
to  adjudge  Is  sustained  by  an  almost  uninter- 
rupted course  of  judicial  decisions  in  England 
and  In  tbe  United  States. 

4  Coke,  Inst.  p.  87;  2  Bl.  Com.  969,  281 ;  Al^ 
Gaii.  V.  Vernon,  1  Vem.  277;  Bet  v.  BuUer,  8 
Lev.  220;  QuMn  v.  Airvt.  10  Hod.  958,  S54; 
Lord  Propnetarji  v.  Jminm,  1  Har.  &,  HcB. 
92;  Atty-Qm.  v.  micago  a  N.  W.  B.  Oo.  86 
Wis.  v^;  Attg-Gm.  V.  Albion  Aeadtmg,  69 
Wis.  479, 480;  U.  8.  v.  Ounning,  18  Fed.  Hm, 
811;  Mowry  v.  WHtney.  81  U.  B.  14  Wall.  4K9 
(20: 869);  U.  8.  v.  Stone,  69  U.  S.  2  Wall  586 
(IT:  767);  U.  8  v.  Ebight*,  52  IT.  S.  II  How. 
506  (18: 816);  Field  v.  Aofrury,  60  V.  8.  19 
How.  824  a5: 651);  Bugha  v.  U.  A  71  U.  S 
4  Wall.  286  (18: 804);  V.  8.  v.  Tkroekmorton,  98 
U.  8.  61  (85: 08);  V.  8.  v.  Minor,  114  U.  8. 288 
(29:110);  Ma/tn -7.  Haraood.  113  U.S.  865(98: 
069);  Jioaahtv  t.  Wet,  6  Blatchf.  488;  BiMer 
Oo.  V.  Ooodyoar,  76  U.  8.  B  Wall.  797  (19:669)! 
1  Op.  Atty-Gen.  456: 4  Op.  Atty-Gen.  120;  Atl^ 
Gen.  V.  Bamford  Ohemieal  Work*,  9  Bonn.  A 
A.  299;  U.&.  V.  Ban  Jacinto  Tin  Cb.  195  U.  a 
278(81:747). 

The  defense  of  Ischee  does  not  apply  to  mlti 
brougbt  by  the  (Jovemment. 

tr.  3.  T.  Kirkpatriek,  22  D.  8.  9  Wheat  785 
(6: 203);  Doai  v.  Pottmaxter-Omtral,  96  U.  8.  1 
Pet.  824(7:169);  OatMsm  v.  IT:  &  97  U.  B.  690 
(94: 1009);  0.  8.  T.  JRnor.  114  D.  a  888  CUt 
112). 
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Stoiy,  Sq.  Jnr.  ISUi  ad.  gg  18,  IS,  19. 

Points  and  uUhoritlea  from  the  brief  of  JA-. 
OiarUt  8.  Whitman,  for  appellaat: 

The  rigtit  of  the  tioveretgii  to  recall  a  fnn- 
cbtoe  when  tt  baa  been  procnied  by  fraud  ot 
false  sDggestloa  hu  never  been  denied. 

PerpiKDa  on  Pateuta,  Farfa,  18^;  GermBOT, 
Law  of  July  1, 1877,  §  8;  Italy,  Law  of  1804, 
chap.  2;  RuasU,  Code  ot  Laws,  ¥ol.  XI,  part 
11. 1 8.  dmp.  6;  Spain,  I*w  of  Julj  80. 1878, 
S  8;  Austria,  Law  of  Augost  IS,  18C2,  ^  6; 
Belgium,  lAW  ot  Hay  Si.  18M.  art  %  Tiu- 
key.  Law  of  the  20ih  day  of  the  moulh  Rabla, 
1  A.  H.  1207,  g  4,  chap.  2;  Swedea,  Law  of 
May,  1884,  g  28. 

For  the  state  of  the  law  In  regaid  to  the  re- 
peal ot  letters  patent  for  InTentlona  aa  it  existed 
In  England  at  the  date  ot  the  oolonliation  of 
tbU  country,  see: 

Atlg-Otn.  T.  Vemm,  1  Tern.  277;  Sex 
BnUer,  8  Lev.  320;  7^  Queen  y.  Atra,  10 
Mod.  864;  Holioyd.  Patents,  publtsbed  In  1830, 
cites  4  Inst.  73,  68;  8  Lev.  228:  6  Hod.  22B; 
Jjezv.  Eaine,  3  Cox.  Eq.  Cas.  235:  Bull.  N.  P. 
76.  78;  Dj.  197;  2  Sauod.  73'  1  Tea.  Jr.  118; 
Beo.  V.  Arkwrighi,  Dav.  Pat  Cas.  61;  3  Ventr. 
S44i  10  Mod.  864  See  also  Bmitb,  Patents.  80; 
Hands,  Patents,  16;  Oodson,  Patents,  270; 
Dy^.  276;  Corylon,  Letters  Patent,  184. 

The  usual  proceeding  to  set  aside  letters  pa- 
tent in  Englsjid  has  been  by  tdrttaeiat, 

Atty-Qen.  t.  Vernon.  1  Vem.  277.  868. 

But  It  seems  that  an  Information  in  equity 
will  lie  at  the  suit  of  the  Grown  to  set  aside  let- 
terspatent  obtained  by  fraud. 

The  MagdaUn  Ootkga  Cote,  11  Coke,  Bep. 
76  a. 

Grants  of  exclnsire  privlleses  In  inrentlons 
bare  always  been  treated  by  the  courts  as  sland- 
tnc  on  the  same  tooting  as  grants  of  land. 

MPTt/an  V.  SmtMr^  Murphy  ft  H.  66;  S 
Meea.  &  W.  644;  Drewry,  Patents,  4-7. 

The  law  as  above  set  twth  was  applied  in  the 
colonial  courts. 
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properly  issued  has  been  repeatedly  afflrmed 
by  the  Executive.  Legtslative  and  Judicial  De- 
partments of  llM  Govenuent. 

V.  &  T.  8lon»,  60  U.  a  2  Wall.  625  (17: 760). 

Tbe  Judiciary  committee  of  the  Forty-Ninth 
OongreM  reported  that  it  is  unqueetloned  that 
the  supreme  oourt  has  decided  that  tbe  United 
Stales  had  toll  authority  to  Initiate  and  Con- 


or mistake. 

Cotton  V.  U.  8. 62  U.  8. 11  How.  229  (IS:  675); 
IT.At.  fit^Ui.  52U.  B.  11  How.  052(18: 809); 
FiOdY.  Se^ury.  60 U.  3. 10,How.  823 (IS:  600): 
U.  8.  V.  Stme,  69  D.  S.  3  Wnll.  625  (17;  763);  V. 
8.  V.  Mi/tor,  114  U.  8.  2Z3  (29;  110). 

Under  tbe  Act  of  1790  any  person,  whether 
a  patentee  or  not  might  apply  for  the  repeal  of 
a  patent 

8teami , _„ 

SeoU,  1  Ollp.  489;  Ex  parCt  fl 
Wbeat  608  (6: 171). 


It  was  held  by  Judge  Wallace  In  United 
8tata  V.  Gunmng,  16  Fed.  Rep.  611,  that 
there  Is  no  distinction  between  lett««  patent 
for  an  Invention  and  for  land,  as  regaras  tbe 
rights  and  remedies  for  vacating  them;  and  tbta 
was  affirmed  by  Wheeler,  J.,  in  23  Fed.  Rep. 
808,  and  28  Fed.  Rep.  688. 

In  En^andiboUi  by  the  common  law  and 
the  Statute  of  Monopolies,  It  is,  aod  always  baa 
been,  tbe  essential  requlsite-ln  an  art  or  inven- 
tlon  which  is  made  the  subject  ot  a  patent  that 
it  shall  be  new  at  the  time  the  patent  was 
granted. 

Dareg  v.  AlMn,  11  Coke,  84;  CMhiaorkert 
of  Ipewith  Cam.  Oodb.  352;  Coke,  Third  Inst 
chap.  8S.  p.  181;  Bacon,  Abr.  titles,  Manopoty 
and  JPrerogative,  t.  4;  Shep.  Abr.  part  III,  01; 
Hawk.  P.  0.  part  I.  chap.  79,  §  2;  Sfiate  v. 
Cooper,  83  U.  a  7  Pet  818  (8:668);  CoiTton, 
Patents.  41. 

In  CartarigAt  v.  Amatt.  3  Bos.  Ss  P.  48, 
dted  in  14  Yes.  131,  Lord  Eldon  said  that  pa- 
tents were  to  be  construed  as  bargains  between 
inventors  and  the  public. 

HIndmarch.  250;  Keileon  r.  Harford,  Web. 
Pat.  Cas.  841. 

Tbe  only  appeal  that  can  be  taken  in  tbe  in- 
terest of  the  public  from  the  fraudulent  or 
erroneous  action  ot  the  officers  tA  the  Patent 
Office  is  that  which  is  being  pursued  by  tbe 
Government  In  this  case. 

In  England,  anyone  may  file  a  protest  against 
a  patent  Ddng  granted . 

Hindmarcb,  Patents,  618. 

The  English  Courts,  In  sustaining  proceed- 
ings to  cancel  letters  patent  tor  inventions,  have 
always  treated  such  actioDS  aa  on  tbe  same 
footing  as  those  for  avoiding  a  grant  of  land 
from  tbe  down. 

Morgans.  8MiBard,  1  Web.  Pat  Cas.  187. 

The  right  to  repeal  is  based  on  the  fact  that 
the  patent  deprived  the  citizen  ot  a  right  or 
liberty  that  he  had  before. 

Blndmarch.  Patents.  386;  Drewry,  Patents, 
4;  Ha^ei  v.  U.  8.  71  U.  B.  4  WaU.  383  (18: 
308). 

The  case  of  the  Oovenunent  is  stronger  in 
repealing  a  patent  for  an  InvenUon  than  at  re- 
pMllng  a  patent  for  land. 

I^-ovi^ena  RulAer  Go.  v.  Ooodgear,  70  C  8. 
9  Wall.  788  (19:  606);  Coming  y.  Bvrden,  69 
U.S.  16  How,  270(14: 691). 

A  bill  in  chancery  will  lie  to  annul  a  patent 
obtained  by  fraud. 

U.  8.  V.  JVffltw,  S3  Fed.  Rep.  107, 

To  defeat  a  patent  on  tbe  ground  of  public 
use.  It  is  only  necessary  that  one  specimen  of 


I  may  be  set  up  in  a 


>  the 


public. 

Tilghman  v.  Proetor.  102  U.  a  708  (96: 279)- 
Smlth,  Patents,  80;  Perpigna,  Patents. 

A  patent  cannot  be  Impeached  by  a  defend- 
_  It  in  an  infringement  suit  for  fraud  or  mis 
take  In  its  Issue. 

Dovghtg  y.  Weit.  6  Blatchf .  428;  CeUuMd  .Wg. 

Co.v.  QoodyearDentta  Vukanile  Co,  18  Blatm 

270;  Mown/  y.WMtneg.  81  U.  B.  14  WalL  484 

118  U.  H^ 


vans. 


UxiTXD  Statu  v,  Ambbioiii  Bell  TuErBina  Oo. 


IU-S7S 


(90:808):  fbittr  v.  Lindtay,  S  Burn,  ft  Aid. 
ITS;  W.8.-V.  OatgaU,  SI  Fed.  Rep.  SIB;  G»ar 
■w.  Oretttnar,  1  Hoimn,  31S:  Orompton  v. 
BOknap  MOit,  8  Pisb.  Pat.  Cas.  547;  Provi- 
i£ru»  Btai>er  Co.  v.  Goodyear,  76  U.  S.  9  WalL 
788  (19: 666);  PhOa.  W.  AB.  It.  Oo.t.  DuboU, 
TB  U.  8.  13  Wall.  47  (80: 36S);  Seymour  t.  0«- 
tome.  TO  U.  B.  11  WaU.  510  «0:  88):  ffiw*fea  (7. 
W.  M.  Co.  r.  fia<{<v  If.  ol  IT.  JT.  »>.  78  U.  8. 
11  Wall.  488  (20:300). 

A  palcDt  can  be  canceled  In  tbe  absence  of  a 
etalute  sutborizing  Its  cancellation. 

Grant  ▼.  Raymond,  81  0.  8.  6  PEL  218  (8: 
870). 

•nd  3mtu»m  J.  Storrow,  for  appellee: 

Detects  of  fonn  in  the  patent  or  of  proced- 
me  in  piocnring  it  cannot  talsp.  racb  «  seces- 
dtv  or  audi  an  equltr  ai  wilt  support  tlila  bill. 

Bultenoorth  t.  V.  8.  tlS  U.  S!  SO  ^:  606); 
Grant  t.  Baymond,  81 U.  8.  V  Pet.  318  (8: 876); 
Karita*  City  L.  A8.R.R.  Oo.  v.  Attorney-Qm- 
«W.  118U.  8.  682(80:881X 

If  tbe  patentee  is  tbe  mmtorloua  first  Invent- 
or, luBtl;  entitled  nncler  tbe  law  (Bev.  Stat. 
4EVS),  there  is  do  equity  to  support  tbls  bill;  It 
be  te  not,  then  tbe  patent  Is  void  in  an  Infringe- 
ment suit. 

llahn  f.  Eaneood,  113  U.  S.  864,  868  (38: 
668,  667);  Qardntr  t.  Bert,  118  U.  8. 181  (80: 
168);  iW*  T.  Wtmdia,  18  U.  8.  9  Cranch,  99 
a-.  6«Wi  U.  8.  T.  Arrtdondo,  81 U.  8.  6  Pet.  714 


DWoHt.  BamiH;^68n.8.  aiWalL480(28: 
678);  LomteiOt  AHf.  B.  Oo.y.  PahMi,  109  0. 
B.  244  (37:  tm;  Gould  m.  BtaramOe  d  C.  R. 
a>.  91  n.  8.  KM  (33: 416);  JfotAff-  t.  St.  XMi*, 
Z  Jf.  <t  5.  £  0).  137  U.  8.  890  (83:340). 

The  plaintiff  moat  rest  on  tbe  case  made  by 
tbe  general  frame  of  bis  bill,  and  tbe  court 
cannot  inquire  what  other  grounds  of  relief  be 
might  have  marshaled  some  ot  his  facts  to  sup- 
port. 

JV**-  ■PW*'.  Wtl.  8.  16  How.43(14:l 

A  public  power  which  touches  great  private 
interests  most  be  a^srdsed. 

SoekUlandOo.v.  IT.  &  71 U.  8.  4  WaU.  486 
(18: 410);  Bulterminh  f.  U.  8.  tupra. 

Tbe  JnrlsdictioQ  of  the  court  doee  not  de- 
pend upon  tbe  relief  asked,  hut  npon  tbe  relief 
needed. 

.KtMsoAT.iWfmn,  87  U.  a  20  Wall.  608 
(83:414). 

Courts  of  eqnl^,  as  courts,  do  not  sit  t 
vesdnte,  but  only  to  act;  and  U  they  cannot 


F.  8.  ▼.  UnioK  Foe.  A  Cb.  08  U.  8.  680 1^: 

Tht  pisintlfl  must  stale  a  case  within  the  ea- 
tabUihed  rules  of  equity. 

Boot  T.  ^.  Oo.  100  U.  8.  180  m-.  976);  Onu 
T.  Brigrutr&lo.  06  U.  8. 1  Wall.  637  (17: 608); 
U.  a.  T.  Oonw  68  U.  a  1  Wall.  690  (1':  077); 
Protidmta  SMtr  Oo.  v.  Ooodytar,  78  U.  a  6 
Wan.  168  (18:  763);  NewhaU  v.  Sanger,  03  U. 
8.  766  (38: 770};  Gibton  v.  Ohmtttav.  SO  U.  a 
IS  WalL  93  (80: 684). 

Tbia  bm  does  not  nate  a  case  wltUn  any  of 
Ibe  reoognlied  beads  of  equity. 

A  contract  brought  into  court  for  canoella- 
tloa  may  be  euforMd  by  a  ctomUU. 

usn.8. 


OmtMAon  t.  OhrUtU,  34  U.  S.  11  Wheat. 
448(6:516);  ftiw%frfv.  Union  Bank,  UV. 6. 
18  How.  57  (14:  48);  The  Sirtn,  74  U,  B.  7 
Wall  154  aO:  130);  Tilt  DavU,  77  U.  8. 10 
Wall.  16(19:873);  U.  8.Y.  Union  FXte.  &  Oo. 
96  D.  8.  669,  607  (30: 148,  163). 

Tbe  exercise  of  any  equity  power  Is  limited 
by  tbe  abilitv  of  the  coiul  to  conduaively  de- 
termine all  too  controversy. 

ParriA  v.  Ferrit,  67  V.  S.  9  Black,  606  (17: 
817;  PeirtM  v.  fHaiolt.  81  U.  8.  6  PeL  06  (8: 
883);  Oaiff  r.  LeittMdoifer,  138  tJ.  S.  180  (81: 
114);  Ortoft  t.  Smith,  59  U.  8.  18  How.  268 
(10:808);  FrftwWn  v.  Barna,  134  U.  B.  169. 
173  (81 :  400);  Kerritan  v.  ^aeart,  08  U.  B.  155, 
ISO  (33:848,  846);  WeaU  v.  Wttt  MiddUtt* 
Waterworkt  Oo.  1  Jac.  ft  W.  S69;  Bmith  v. 
Att>nn«t«a,  67U.  8. 16  How.  388,  808  (14: 0«S, 
046).  .        V      ™. 

A  bill  to  quiet  title  does  not  lie  uuleas  tbe 
right  of  the  plaintlfC  has  been  established. 

MiUt  V.  CaidtB^,  69  U.  B.  3  WalL  SO  (17: 
765);  atark  v.  Starr,  78  U.  8.  6  WalL  409  (18: 
026);  U.  3.  V.  Wilton.  118  U.  S.  80  (80:113); 
Phania  L.  Int.Oo.  v.  Bailey.  80  U.  8.  IS  W^. 
616(30:501);  Grand  Chuttv.  Winegar,  83  U. 
8. 16  Wall.  873  ^1 :  174);  f  «ndn'«Aw<>N  V.  iKnafc- 
Irv.  68  U.  a  17  How.  448  (16: 13^;  Hapgood  *. 
Heteelt.  119  U.  B.  226  (80: 869);  WiiSSife  v. 
Oi«ns».  68  U.  8.  17  How.  47  (16: 44);  miand 
V,  Claifen,  110  U.  8.  16  (28: 53);  Frott  v.  ftn* 
1^,  131  U.  8.  S63  (80: 1010);  Sory  v.  Lieing- 
tton,  88  U.  8.  18  Pet  859,  876  (10: 300,  808), 
Skidd*  V.  Barrow.  68  TJ.  8.  17  How.  180,  180 
10: 168, 160):  Etrriton  v.  Stmoart,  08  U.  a  106, 
160(28:848,846). 

No  ground  for  canccllaUon  is  stated.  Uis- 
take  or  fraud  are  the  only  grounds  for  cancel- 
ing a  deed. 

Kerr,  Fraud  ft  Mistake,  470;  Books  v.  Ken- 
ttnaten,  3  ECay  A  3.  7SS;  Finely-  v.  FoteUr,  4 
DeG.  ftJ.  35<};Aa*v.  «»Ui,  IDrewft  8.42; 
Sowlkem  Detdowmmt  Oo.  r.  BOva,  135  X5.  B. 
347  (81: 678):  Grymti  r.  Sanden,  98  U.  8.  OS 
--  708):  euJn^  v.  Ci>nJan,  104  U.  B.  435  (26: 
ou^i;  Mfv  V.  Wooifolk,  116  U.  B.  509,  603  (39: 
740,  741);  StowffAfar  v.  Gonon,  80  IT.  8.  18 
WalL  879,8SS(S0:637,  628):J((iwodT.  AnoU, 
6  CI.  ft  F.  38a 

That  tbe  patent  Is  void  for  fraud  alone  could 
Dot  prevail  against  a  purchaser  without  notice.  ' 

Flttdwrt.  Ptek,  Vi  U.  8.  6  Cranch,  87, 188 

S:  163, 177);  U.  8.  r.  Minor,  114  U.  8.  289  (29: 
2);  at.  Ootd  <t  Z  Oo.  V.  fc  a  128  D  8.  M7 
(81: 183);  if.  0,  0.  A  B.  Oo.  v.  Montgomery,  96 
U.  8. 16 (34: 846);  0(Aii* 3.  B.  Gov.  Seuddor. 
S7  U.  8.  a  Black,  873  (17:383);  Botchkiu  v. 
National  8.  A  L.  Batik,  88  U.  a  21  WalL  804 
(22:645);  GraAam  v.  Boiton  B.  A  E.  B.  Oo. 
118  TT.  8.  161,  170(80:305). 
Lapee  ot  time  and  change  of  circumstancea 


Lapse  ot  time  and  change  oi  circumstancea 
dUcioee  a  want  of  eqaity  &tal  to  this  case. 

MeQnid^  t.  Ware,  87  U.  a  90  WalL  14  (S3; 
668);  B*  BrodtrieJii  WiU.  88  U.  8.  31  WalL 
519  (23:606);  LockaoodY.  OlevdaadJUi  Fed. 
Rep.  164;  Steamt  v.  Page,  48  U.  8,  7  How.  619, 
829  (13: 928,  BS2);  Moore  v.  Grmte,  60  D.  6.  19 
How.  72  (16: 684);  Aul^r  t.  Badger,  69  U.  a 
a  WalL  87,  04  (17:886,  888);  Baneood  v.  «•• 
einnati  A  O.  A.  L.  B.  Co.  84  D.  8. 17  WaU. 
78(21:006):  Manhv.WJiilmore.  88  U.  a  21 
Wall.  178  (22: 482);  Wood  v.  Cbrpmbr,  101  U. 
8.  180,  140,  148  (26: 807,  808,  dN);  LamdaU  T. 
4M 


IJUFUKMS  CODBT  OV  THK  UmTKD  StaTO. 


OoT.  Tui^ 


gmOh,  IM  U.  8.MH  (27:  MB);  17.  &  T.  Throek- 
M0f«m,'»8V.8.«l,  TO  (20:08,96);  17.  A  t. 
Anhuir^.  22  U.  B.  OWbwt  786  (6:908); 
OtMoM  T.  17.  S.  70  U.  8.  8  WftlL  309  (IB:  458); 
BM T.  t7.  A  9S U.  a  81604: 479),  ftnd cues 
■    '        m-r,  U.S.  VI  V.B.m{^:lQOiy. 


U.  k.  T.  IKomiwii,  98  tr.  &  480  (20:  l»4)i 
JKnlunt  T.  ff.  &iiO» U.  a  487(97: 808)^.  A 
r.  BanMqfMetnpolit.  40  U.  a  U  FW.  877(10: 
774). 

ThB  tacti  <d  tliia  case  an  fabJ  jn  a  general 
demonertevaDt  of  equity.        * 

ZanklattT.  Bmith,  and  AJHicenf  t.  fi.  Cb. 
itwra;  JfeOtiAMv  ▼.  Wart,  87  U.  B.  20  Wall. 
11 19  (22:811,  my,  Badgtry.  Badoer,ed  U. 
fl.  2  Wan.  94  (ll:  M7);  Bovrnm  tTWaWum.  42 
V.  a  1  How.  18»(ll:97)i  Jfaf  n^  t.  TbjriM-. 
42U.S.  1  Eon.  iwat:88);  GoMmr.  Simmai, 
W  U.  8.  201  (26: 481);  ^pd^  T.  OnTid.  ISO 
V.  a  877 (80:716};  AfaAofdiT. Maekaa,  134 U. 
a  188  (81: 890); Orrnt  v.  AmAoT  IPiMUtVfon, 
to  U.  S.  10  FeL  696  (9:647);  t^&  T.  TAfoab- 
morftm,  «8  U.  a  61  ^:  flA;  A.  /  t.  Matt.  40 
U.  a  16  Pat  888,  378  aO:  791, 180). 

Facta  which  will  not  afflrmatlTelT  eatablltfa 
ttio  detendanfa  right  wOl  often  lead  eoni^  to 
lean  the  lablect  to  the  otdinair  Utlgauon. 

Bein  r.  £&^47U.  8.  8  How.  ^(19:418); 
WiUard  r.  T^^.  76  U.  a  8  Wall.  007  (19: 
001^;  KtitgT.I>anid,  1  Caipmael,  PatCaa.  408; 
1  BrodU,  Pat.  Caa.  883;  Oranfy.  JSaHn^nd,  81 
V.  B.  6  Pet.  218  (8:876);  a>wt  t,  Undtrteooa, 
1  Fiah.  Fat.  Caa.  IIQ. 

Judges  ahonld  not  be  cffidona  to  deitro;  a 
patent  which  tn  fact  gave  a  great  Inrention  to 
the  world. 

United  7U.  Oo.  r.  Barriim,  Ooodere,  Pat. 
Cat.  484;  JSifufci  r.  8aMy  lAg&ang  (S>.  LR.  4 
Oh.  Div.  607. 

Equity  nerei  iDlaferea  to  tir  queeUooa 
wl)l<at  wdlnan  lit^tlon  can  dedoa. 

JfarjruM  ».  JKife,  101  tJ.  B.  478  (SO:  800); 
F.  8.  T.  jlttar&w,  109  U.  B.  879  (28:218); 
Anm  T.  jny,  SO  U.  a  ID  How.  148  (14: 680); 
LouiteiOt  £  If.  B.  (h.  v.  Paima,  109  U.  8. 
244  (27: 923);  finff  t.  OoCun,  109  D.  8.  99, 
101  (27: 870);  Ah  &ne  t.  Nunan,  8  Bawy.  660; 
Broum  t.  «pjr,  91 U.  8.  87  (28: 200);  ftrhum 
T.  PAiUipt,  99  U.  8. 092  (25: 298). 

The  court  knows  the  fact  that  tbere  has  been 
flerce  Uttgatton  about  this  patent  and  the  re- 
■ulu  of  It  The  recoids  of  Ibis  court  are  full 
of  mdt  Instances  of  Judicial  notice; 

SmittT.  ffi»,  08U.8.  lOHow.  187(14;  884): 
Oregg  v.  Taton,  68  U.  8. 1  Black,  101  (17: 74); 
"'-*"■  "  ■  "■  r.  O). 
iOa. 
..,.  ..  king  Fund  Catn, 
M  V.  B.  700  (26: 498);  Wade  t.  Walnut,  100  V. 
8.1(20:1027),  6iltoa  v.  Dm/ton.  ISHV.  S.  tl9 
«1;741;  OuwT.O.g'cjrrf.  119  U.  8.  216fflO:TO8); 
ifeia  Uampshire  ».  LovUiana,  108  tl.  8.  78  (27: 
860;  La.  V.  Jtimet  and  EBioU  V.  Wilta,  107  U. 
a  711  (37:44^. 

The  court  takes  notice  of  matters  of  public 
knowledge. 

Louit^Ot  &S.R.O0.  T.  Palmt*.  109  U.  8. 
244(27:923). 

Whelher  two  papen  deacribe  the  same  in- 
vcntioii  Is  aqneslfon  the  court  will  decide  on 
demurrer. 

FOwdtr  0).  r.  PMadtr  Work*,  98  U.  a  120 
(96:77). 


The  power  invoked  does  not  axbt  in  the  ax- 
ecntive  department  nor  in  the  circuit  cointa. 

(Mara  t.  Bank  o^  17.  A  32  U.  a  9  WbeaL 
788  (6: 304);  EeiAuk  NortKtm  Line  Patika  (h. 

Keokuk,  90  U.  a  80,80(24:877,880);  Oms 
.  OfoMT,  110 U.  8.048(80:487);  IT.  8.w.8laU 
Ainit,  96U.  8.80(34:047). 

Nosubject  ooold  In  any  way  ass^  a  royal 
grant. 

Aim  T.  AOein,  11  Coke,  84. 

The  King  had  a  prerogaUre  to  recall  As 
grant,  and  the  power  to  do  this  waa  luaally  r» 
served  In  each  patent. 

HiDdmarch,  62.  481. 

The  ultimate  cancellation  depended  upon  th« 
royal  wilL  No  court  whaterer  hadpowor  !■ 
England  to  issue  nich  « leinfaeiat.  It  Issued 
— '-  "-T  royal  command. 

Imarch.  881-8,  710,  710,  728.  729.  Br»- 
ner  V.  Beg.  i  Q.  B.  N.  B.  638;  Tlu  Magdaim 
CoOege  Cat,  11  Coke,  74;  Liga^e  Com,  10  Coke, 
118. 

A  leeialatlve  grant  cannot  be  Impeadied  In 
court  for  fraud  or  miaiepresmtation  In  pro- 
curing it,  or  on  the  gtoaud  of  forfeiture^ 

Tite  Jiaxam  Land  Grant  Cat,  131  U.  B.  826 
(80:649);  St.  Louit  1.  M.SS.B.  Co.  v.  MeOte. 
110  U.  a  409  (29: 446);  Amtaa  r.  JfurpAv,  109 
U.  8.  388  (37: 930);  UeMicken  v.  U.  S.  97  U.  a 
204(24:947);  I''arruu)orth  v.  Minn,  di  Pae.  R. 
Co.  930.  B.  49  (28:  680);  Beh-uieriberg  t.  Bar- 
Hman,  88  U.  8.  21  Wall.  44  (32:6011;  FlOehf 
V.  Ptek,  10  U.  S.  8  Cranch,  87  (8:102);  Hind, 
march,  Patenta,  884. 

We  can  find  no  trace  of  a  bill  In  equity  to 
cancel  a  patent  for  an  luTeniion  In  any  of  the 
English  books. 

AUoraes-Qenerai  v.  Yemon,  1  Yem.  277; 
Beg.  T.  Protter.  11  Beav.  800. 

This  court  boa  rigorously  set  ils  face  against 
the  Judicial  Implication  of  remedies— particu- 
larly sovereign  remcdiee, 

Eton*  V.  Jordan,  18  U.  B.  9  Cranch.  190  (.1: 
704);  Beet  t.  WalerUmm,  88  V.  8.  IB  Wall.  107 
(22: 72);  ffHne  v.  Lenee  Comrt.  80  U.  S.  19  Wall 
068(23:223):  Thomptonv,  Allen  County.  US  U. 
3.  660  (29:472):  The  Credit  MMtier  Cate,  98 
U.  a6a9(26:H3j. 

The  ordinary  htigation  ismfficient  here. 

Tibinman  v.  Proctor,  102  U.  3.  708  (26:  279); 
MiuSea  T.  Tilghman,  80  D.  B.  IS  Wall.  287  (22: 
126);  Ingertetty.  Tunter.  7  Fed.  Rep.  850;  U. 
a.  Stamping  Co.  t.  King,  Id.  800;  Ex  Part* 
Wood,  S  D.  B.  9  Wheat.  603  (0: 171). 

Courts  do  not  poeaess  this  prerogative  power 
Jn  the  absence  of  legislation.  The  sole  power 
about  patents  for  lurentions  was  given  to  (Ton- 

^'^miUo»r.I>ilUn,WV.  8.  31  Wall.  74(22: 
628):&MT.  Wata-loten,  800.  8.  10  Wall.  123 
m^tiiButtenooTlA  v.  U.  8.  113  U.  8,  50  (28; 
«l0):  3%t  mityd  'AMtptaneet,  74  U.  B.  7  Wall. 
070  (19: 17^;  U.  8.  v.  Union  Pae.  B.  Co.  0" 


BtOtimora  ,i  0.  B.  Ot.  89  U.  B.  22  Wall.  112 
(33:714). 

A  court  of  equity  cannot  create  a  remedy 
without  the  authority  of  law. 

Owtv.  Waterlown,  80  U.  a  19  Wall.  133 

(83:77);  U.  B.  v.  Union  Pae.  B,  Co.  91 U.  8.  72 

(28: 224):  KM  t.  IT:  A  91  U.  a  807  (28:449); 

17.  8.  V.  Onat  Fallt  Mfg.  Co.  lUU.  a  646 

188  D.  S. 
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us-sn- 


<38:B4IQ:  Jfte.  4JhtftJKMrA>i)fliCbi  ▼.  Pat- 
UnoR,  «8  17.8.408(86:906). 

No  pierogBdn  or  Mrerdgn  powcn  can  be 
«xnclMd  by  tbe  drcnit  courts  unda*  Ibe  Ja- 


<SS:998);  Jb porta  TaOandtglum,  68  D.  a  1 
WbU.  348  a?:  sea);  Witmutn  y.  PtUoan  In*. 
Co.  laiQ.  B.  WB^:3S>};  QaorsetemM.  AU» 
■  CtaMl  a\  87  U.  &  13  PeL  Bl  (0:10IS); 


Awjft  T.  Liaion,  80  U.  S.  S  How.  S7  <18:S8i 
MiUery.Emr,  aO  U.  S.  7  Wheat  1  (6:3Sl} 
Doempartf.IMotOo.  USD.  a  342 (»:  1030) 
Boat  r.  Lak6  S»on  <e  Jf.  A  &  Oi.  105  U.  B. 
189(36:075);  /^  t.  WhetUng  AB.  Brida«,U 
U.  8. 18  How.  018.  559  (U;94S,  906):  U.  8.  r. 
VniMFao.K  Oo.KX}.  &  669  (30:148);  (M- 
ton  T.  17.  A  S2  U.  a  11  How.  339  (18:676^ 

In  Unitad  8laU»  r.  Bttgha,  SS  U.  S.  11  How. 
.S53,  0«8  aS:  809, 81«),  tUa  court  decided  tlut  ft 
could  not  cancel  a  p^ent  except  on  the  footliig 
•of  rdtef  to  a  propftrtr  owner. 

Bee  IT.  &  <r.  OAwn,  lOSU.  a  896  (96:167); 
U:^.  T^  JSMh,  137  D.  a  886  (33: 131). 


<aG:148). 

Oovemiiig  power  cannot  be  uaed  by  the 
■iKurts  without  an  exineea  grant. 

FtopU  y.  IngtnoU,  68  N.  T.  1;  Am-(3vn.  v. 
Pftea  Int.  Oo.  3  Johns.  Oh.  871;  Wluelgry. 
Smith,  00  n.  B.  0  How.  66  (18: 44);  Fbntain  v. 
Batenel.  OS  U.  8. 17  How.  869  (10-  80);  IKaun- 
M'n  V.  i'cIiMn  /n*.  O).  137  U.  S.  366  (S3:  SBS); 
Fa.  V.  )f/i««ti'tv  <t  S.  BnOge,  64  U.  8. 18  How. 
ai8  114:240). 

T/ie  Ctt  prtM  Prerogalive. 

No  federal  court  has  this  power  In  any  form 
for  a  grant  of  tbe  broadest  equity  powers  does 
not  PonTer  iL 

Phila.  Baptia  Amo.  y.  Eart,  17  U.  B.  4 
Wbeat.  1  (4:499);  Wheder  v.  BnulA.  60  U.  B.  9 
How.  65  (18;  44):  Vidal  v.  Girar^,  43  U.  8.  2 
How.  127  (11:205);  Fonlairty.  Bawnel,  58  U. 
«.  17  How.  369  (IB :  90);  Ann  v.  Cbr™.  66  U. 
S.  24  How.  465  (16:701);  ButteU  v.  Allm,  107 
U,  8.  163,  169  (27-  397.  899> 

The  fact  that  tbe  extensive  legislation  about 
fiateots  does  not  coafer  the  power,  forbids  it. 

Ihneman  t.  Chicago  A  N.  W.  B.  Of.  135  U. 
S.  405  (81:|700);  Se  parte  Tarlirough,  110  D.  S. 
'652(28:274). 

When  Congreea  hat  acted  by  the  Judldary 
Act,  then  tbe  supreme  court  has  what  power 
that  Act  confers  and  no  more. 

£c  parta  Gordon,  66  tJ.  8.  1  Black,  608 
<17: 184);  Sin  parte' MeOardk,  74  U.  8.  7  Wall. 
OW  (IS:  264). 

Aa  to  nladona  of  ae  war  powers  of  the  £x- 
■•cutlve  to  lerislatlon,  aee: 

MoAaitiaBonk  y.  Union  Bank,  89  U.  B.  33 
Wall.  276,  296,  397  (33:871,  872.  878);  3am- 
4tton  r.  DilUn,  88  U.  a  31  Wall.  78  (32: 528); 
Jb  parte  MiUigan,  71  U.  8.  4  Wall.  2  (18: 281); 
Brown  v.  U  8.  12  U.  8.  8  Cranch,  110  (8: 604); 
-CbnnjdT.  Waj^.  96  U.  8.  379  (24:731). 

Tbe  exercise  of  sovereign  powers  In  coort 
doea  not  belong  to  the  BxecutiTe. 

n.  a.  r.  l&Lman,  46  U.  a  4  How.  286 

81:971);    2»«  DaeU,  77  U.  a  10  Wall.  IS 
9:  STS);  0am  y.  remS,  78  U.  8. 11  WaD.  1*9 
US  U.S. 


»P:  184);  Oairr  t.  U.  8.96  U.  8.  4S8  (35: 209); 
U.  8.  V.  i«e,  106  V.  8.  106  {87: 171);  U.  8.  y. 
Budtm,  11  U.  B.  7  Cranch,  82  ^:a69). 

The  same  rale  of  tbe  necesslqr  of  legislation 
fn  tbe  exeTdae  of  prerogative  powers  applies 
even  to  the  action  MOneof  the  Hotiaei  of  Con- 
gnat.       (>, 

Eilbetim  T.  ^unstan,  108  V.  a  168 
(96:877). 

Bpedflc  l^lalatlon  about  patents  has  forbid- 
den this  suU. 

Bowman  y.  COtieofo  d  JT.  F.  Jt  Cb.  120  U. 


109U.  a«tt  {36:388);  Bhawr.  Oooptr.t&V. 
8.  7  Pet  818  a:  698):  Butttrwrih  y.  V.  8. 119 
V.  a60flH:«H). 

The  ImiMationqf  1700  and  1793. 

Tbe  decUona  under  these  alatutea  about  the 
power  to  cancel  we»  the  following: 

Grant  y,  Bajfmmd,  81  U.  8.  6  Pet  218 
(B:  876);  SbparU  Wood.  29  U.  &  9  Wheat  608 
(6:171). 

ButterTeorthr.  U.  8. 118 U.  8.  60  (38:066), 
eslabllshea  the  rules  which  govein  all  qtiea- 
tions  of  power  in  the  administration  of  the 
patent  systi 

The  fon 
exOTesdoDson 

Providence  Bubber  Oo.  v.  GoAfoMr,  76  U.  £.. 
9  Wall.  811  (19: 689);  Moierv  y.  WhUnmi,  81 U. 
a  14WaU.  630,  484  CZO:600,  858);  Mite.  y. 
Johneon,n  U.  S.  4  WalL  600 (18: 441);  Meree- 
nU  y.  Union  Paper  GoUar  Oo.  6  Blaichf.  866; 
U.  8.  y.  ItotvAlr,  7  Bhitcbf .  424. 

Neither  the  Attorney-General  nor  any  court 
c&D  aseall  a  legislative  grant  It  cannot  be  at- 
tacked for  the  groasest  fraud*  in  ptocuriDi;  it 
uiileea  the  Legislature  has  ^ven  express  power 
to  do  so. 

Schuktiberg  y.  HarHman.  88  D.  B.  91  WalL 
44  (32: 561);  %  Louie  I.  M.  A  8  R.  Co.  y. 
MoQee,ll6V.  8.  469(29:446);  JIfbJAeAm  v.  U. 
a.  97  U.  B.  204  {24: 947);  Phmeuorth y.  Miane- 
eoia  &  Pae.  B.  Go.  02  C.  S.  40  (23:530);  Rs/an 
V.  Carter,  S3  U.  S.  78  (23: 807);  Tamding  v. 
U.  a.  Freehold  4  Emigrant  Go.  93  U.  8.  644 
(23:998);  Slidell  y.  Graruijean.  Ill  D.  a  439 
(28: 380);  Whitneif  r.  Monwe.  112  U.  B.  608 
(28: 871);  The  Maxtor  Land-Grant  Gate.  131  U. 
8.  825.  S66(8O:M0,  953);  U.  8.  v.  Fi-a2er,  23 
Fed.  Rep.  106;  U.  8.y.  Oblate,  32  Fed.  Rep.  634. 

Prelimioaiy  Injuoctlona  to  restrain  liligation 
pending  a  suit  to  cancel  a  patent  under  toe  in. 
twference  section  491B,  cannot  be  entertained 
against  a  sustained  patent. 

Atbeetce  Fdting  Co,  v.  U.  8  A  F.  8.  F.  Oo. 
18  BUtcht.  453;  Getluknd  Mfg.  Oo.  y.  Ooodmar 
Dental  Yukaniu  Co.  18  Blaichf.  376;  JfoAn 
T.  Barwtod,  113  D.  a  864(38:666). 

There  can  be  no  equity  to  support  a  biU  to 
cancel  a  sustained  patent  on  gronnds  which  are 
open  In  an  infriugement  suit 

Smith  y.  Me&er,  33  U.  8.  0  Wheat.  684 
(6: 168):  MUet  v.  GtOdaeU,  OS  U.  8.  3  Wall.  85 
(17: 75tO;  Mt.  Zion  y.  Oilman,  9  BIss.  479; 
Pnmidenee  RtOber  Oo.  y.  Goodyear,  70  U.  8.  9 


Mr.  Jtutiee  HlU«r  delivered  the  opinion  of 
tbe  court: 
This  ii  so  appeal  ftom  tbe  C^olt  Oomt  of 
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■gdnst  Alexander  GrshUD  Bell,  k  reaideot  of 
tbe  District  of  Oolumbia.  Tbe  acdoD  pur- 
pons  to  have  tieen  iDBtltnled  by  George  M. 
Blearo*,  Uie  United  Btotea  DUtrict  Attoraey  for 
that  DiaEiict,  bj  the  direction  or  Oeorge  A. 
Jenka,  the  BoUcitor-Oeneral  of  tbe  United 
Btatea,  acting  m  ila  Attorney-OeDeral  in  this 
matter,  becauae  the  latter  ofHcer  wai  under  a 
dlrabUlt;  to  prosecute  this  suit 
The  object  of  the  bill  « as  to  Impeach  two 

Salents  for  InyenlioDS  Issued  to  said  Bell,  tbe 
rat  dated  March  7,  18i8,  and  numbered 
174,46a,  and  the  second  dated  January  80, 
1877.  and  numbered  186,787,  with  a  prayer  that 
they  be  declared  Told  and  of  noefrect,and  that 
they  be  In  all  things  recalled,  repeated  and  de- 
creed absolutely  null;  that  they  be  erased  and 
oblileraled  from  the  records  of  the  Patent  Of- 
fice; and  for  other  relief. 

To  this  bill  tbe  Telephone  Companr  entered 
an  appearance  and  filal  a  demurrer. '  It  Is  not 
shown  that  Bell  either  appeared  or  Bled  any 
pleadings  At  the  bearing  on  the  demurrer  it 
was  sustained  by  the  diouit  court,  the  bill  dis- 
missed, and  the  United  States  has  brought  the 
present  appeal  to  reverse  that  ruling. 

The  defendant  demurs  generally  to  the  whole 
bill,  and  in  that  demurrer  objects  to  specific 
portions  of  the  bill;  and  it  nay  be  very  doubt- 
nil  whether  these  are  not  so  mixed  up  in  tbe 
nme  pleading  as  to  make  the  demurrer  rold,  ao 
far  aa  it  relatee  to  such  parts  of  It,  As  the 
main  questions  on  tbe  demurrer,  however,  re- 
late to  matters  which  go  to  the  merits  of  tiie 
whole  bill,  tbey  are  probably  all  that  Is  neces- 
sary to  consider  here.  Some  of  these  points  of 
demurrer,  allhongb  stated  as  such  in  a  peueral 
demurrer,  are  manifestly  only  such  as  could  be 
taken  uitaer  a  special  demurrer,  and  would  not, 
U  ancceasfnl,  defeat  the  entire  bill 

The  grounds  of  demurrer  which  we  shaQ 
consider  In  this  opinion  are  as  follows: 

FirsL  "ThattbesaIdbilllsmumtariouB,In 
that  it  Joins  all^atloiis  and  prayers  for  relief 
in  respect  of  patent  No.  174, 4SG,  dated  March 
1,  1876,  and  allegations  snd  pnvera  for  relief 
In  respect  of  patent  No.  186,787,  dated  January 
80,  1877" 

Second.  The  defendant  demurs  as  to  each 
patent  spedflcally.  "that  tbe  complainant,  in 
and  by  its  said  biU,  does  not  show  any  power 
or  authority,  and  no  power  or  authority  In  law 
exists,  in  any  person  or  party,  or  any  coort,  to 
bring  said  suit,  nor  to  enteruin  the  same,  nor 
to  give  the  relief  therein  prayed,  nor  any  relief 
tbereundes'  or  touching  the  subject  matter 
thereof;"  and  farther,  "  that  tbe  complslnant. 
In  and  by  saldUl],haanotmadeorSlatedacase 
which  calls  upon  or  lusUfies  this  court,  in  tbe 
exercise  of  its  discretion,  to  permit  this  bill  to 
be  entertained.** 

Third.  The  defendant  specially  demurs  to 
tbe  hUl,  "  for  that  It  does  not  set  forth  any 
fraud  In  the  procuiliut  of  said  patents:  and  for 
thai  It  doea  not  ipedflcallyset  forth  what  acts, 
if  any.  the  oomplalnaot  relies  on  as  constltut 
fug  tnnd  In  ptocoilng  said  palents;  and  for 


that  it  does  not  show  when,  how,  from  wbora, 
or  by  what  means  the  complainant  Otst  bad 
knowledge  or  notice  of  each  aUesed  fact,  nor 
why,  with  due  diligence.  It  would  not  have 
learned  them  earlier;"  and  also  "  because  the 
allegations  contained  in  said  bill,  if  true,  would 
not  entitle  Che  complainant  to  the  relief  prayed 
for,  or  to  any  relief  in  a  court  of  equity." 

While  theee  grounds  of  demurrer  are  stated 
in  the  language  of  the  demurrer  ItselF,  we  have 
grouped  them  somewhat  differently  from  the  | 

mode  In  which  tbey  are  there  staled,  becauae  i 

we  think  tbe  coDslderation  of  tbe  three  causes  ' 

of  demurrer  here  laid  down  must  dlspoaevf  the  I 

esse  before  us.  J  i 

With  regard  to  the  question  of  multlfsiious- 
nesE,  we  do  not  think  it  needs  much  considera- 
tion. It  Is  very  true  that  the  bill  assails  two 
patents,  issued  nearly  a  year  apart,  but  they 
were  issued  to  the  same  parQr,  Alexander  Gra- 
ham Bell,  and  relate  to  the  same  subject,  that 
of  communicating  messages  at  a  distance  by 
speech,  and  by  the  same  general  mode,  the  lal^ 
patent  being  suppoaed  to  he  tor  lo  improve- 
ment upon  the  loveniloo  of  tbe  earlier  one. 
Both  sre  held  by  the  same  defendant,  tbe  Amer-  [8C 
lean  Bell  Telephone  Company,  and  are  used 
by  it  In  the  same  operations. 

The  principle  of  multifariousness  is  one  very 
largely  of  cooveoience,  and  is  more  often  ap- 

EUed  where  two  parlies  are  attempted  lo  be 
rought  together  by  a  bill  lo  chancery  who  have 
no  common  interest  In  the  litigation,  whereby 
one  party  Is  compelled  to  loin  In  tbe  expense 
and  trouole  of  a  suit  in  which  he  and  bis  code- 
fendant  have  no  common  Interest,  or  in  which 
one  party  is  joined  as  complainant  with  another 
party  with  whom  in  like  manner  be  dther  has 
no  interest  at  all,  or  noauchlnlerestasrequlrea 
the  defendant  to  litigate  it  in  the  same  action. 
Olijior  V.  Piatt,  44  U.  B.  8  How.  888  [11:6221; 
Waiker  v.  Pouier,.  104  U.  B,  US  [26:7891. 

In  the  present  case  there  isnosuchdimcul^, 
Tbe  Bell  Telephone  Company  and  Mr.  Bell 
himself  are  the  only  parties  defendant,  »nd 
tbelr  interest  In  soatalhing  the  patents  Is  tbe 
same.  So  also  there  is  no  aucbdtvenity  of  the 
subject  matter  embraced  In  Ue  assault  on  the 
two  patents  that  they  cannot  be  conveniently 
considered  together,and  although  it  may  be  pos- 
sible that  one  patent  may  be  euatalned  ana  tbs 
other  may  not,  yet  It  is  competent  for  the  court 
to  make  a  decree  tai  confonnl^  with  snob  find- 
log.  It  seems  lo  us  In  everv  way  appropriato 
that  tbe  question  of  the  validity  ot  the  two  par 
tents  should  be  considered  together. 

It  will  be  couveoient,  as  a  means  of  sbowing 
spedflcally  the  ground  ot  complaint  In  the  hill, 
to  take  up  next  tlie  third  group  of  tbe  causes  of 
demurrer.  The  point  intended  to  be  preaented 
there  la  that  the  bill  does  not  set  forth  any 
fraud  in  the  procuring  of  the  patents,  and  doca 
not  spedfcally  set  forth  what  acts.  If  any,  the 
complainant  relies  upon  as  constituting  fraud  in 
Lbeir  procurement,  and  also  that  the  allegalions 
contained  in  the  bill,  if  true,  would  not  entitle 
the  complaiaani  to  the  relief  prayed  for,  nor  to 
any  relief  in  a  court  of  equity.  Assuming  for 
the  present  that  the  Circuit  Courts  of  the  United 
States  have  tbe  same  jurisdiction  In  equity,  in 
a  case  where  tbe  United  States  Itself  is  plaint- 
iff, that  tbey  have  where  a  citizen  is  pl^ntlff, 
to  relieve  against  accident,  mistake,  trwid,  co- 
1S8  U.  8. 
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tId  and  deceit,  we  proceed  to  examine  Into  tbe 
■ofDcienc;  of  tbe  alfeg^Uona  in  thU  bill  to  main- 
tain eucb  a  Bolt. 
^63]  Tbe  flftb  cl^m  of  invention  of  tbe  patent  of 
Maicb  7, 1876,  wUcb  waa  beid  Co  be  a  suffi- 
cient claim  for  an  inTenlion  in  the  recent  Ttle- 
vhone  Camt,  dedded  Harcb  IB,  1688,  and  re- 
puted inlSB  IT.  B.  [81:868]  la  as  followB: 

"  5.  The  methoa  of,  and  apparatus  for, 
traDsmiCtiDg  vocal  ot  otber  sounds  telegTapbic- 
ally,  as  herein  described,  by  causing  electrical 
nDdolBtioos,  Blmilar  ia  form  to  tbe  vibrations 
of  the  air  BccompanyinK  the  said  rocal  or  other 
•ounda,  aubrtanUaUy  at  set  forth." 

Tbe  claims  of  invention  under  the  patent  of 
Januarjr  80, 1877,  are  eight  In  number,  and  may 
be  staled  genernllv  to  be  for  imprcwenienta  in 
the  Inslruments  dj  wblch  tbe  rjcal  sounds 
mentioned  In  tbe  foreeoiog  paragiapb  are  con- 
veyed and  received.  Thelilll  alTBgeB  thai  Bell, 
the  patentee,  knew  at  tbe  tjme  of  illlng  bis  ap- 
plication for  the  pateet  of  March  7  18TS,  that 
he  was  not  the  original  and  first  inventor,  as 
the  law  required  be  should  be,  of  all  the  Im- 
provements In  tcleCTaphy  describedand  claimed 
fai  uid  q)eclflca(ion;  '^that  certain  of  the  so- 
called  improvemenla  had  been  prerloualj 
known  to  and  used  by  otbcra,  as  la  bereinafler 
more  fully  and  at  large  set  forth;  that  the  said 
Bell,  on  the  SOth  day  of  January,  li^S,  and  at 
the  time  of  fllhig  tbe  said  application,  did  not 
verily  believe  himself  to  be  the  orlglna^'and  flnt 
inventor  of  all  the  so-called  improvements  in 
telegraphy  described  and  claimed  in  tbe  said 
spe^caiion;  and  that  on  the  said  SOth  day  of 
JanaaiT,  1876,  and  at  the  time  of  filing  tbe  said 
appllcaiion,  tbe  said  Bell  did  know  and  did  be- 
ueve  that  certain  of  theso-called  Improvements 
in  telegraphy  dearribed  and  dimmed  In  tbe  spec- 
ification aforesaid  bad  been  previous^  Icoown 
to  and  used  tij  othos,  as  Is  hereinaner  more 
fully  set  forth." 

It  is  then  charged  that  tbe  said  untrue  state- 
ments made  by  uiid  Bell  constituted  deception 
and  fraud  upon  tbe  Government,  and  did  de- 
cdve  and  defraud  complainant,  and  did  cause 
complainant  to  issue  and  deliver  said  patent, 
No.  174,460,  to  said  Bell;  and  that  but  forsaid 
fnodolent  statemenia  of  said  BeD  said  patents 
would  not  bave  been  Issned. 

Tbe  bill  alleges,  also,  that  in  his  application 
for  the  patent  Bell  misled  the  Patent  Office  by 
[aS4]  a  statetnent  that  bis  Invention  was  for  "an  im- 
provement in  telegraphy,"  and  especially  for  a 
patent  for  >  method  of  "  multiple  telegraphy;" 
and  that  be  caicfolly  and  intentionally  refrained 
from  any  eqnesdon  which  would  lead  to  the 
Idea  that  bJs  invention  was  to  be  used  as  a  tde- 
phone,  or  was  capable  of  such  use. 

Tbe  bill  then  proceeds  to  describe  varfama 
discoveries  in  tbe  art  of  conv^ng  articulate 


well  acquainted,  and  which  anticipated  bis  dis- 
covery, and  render  bis  patent  void.  Among 
tbem  are  those  of  Philip  Beis,  of  Oennany, 
Elisha  Gray,  ot  Chicago,  and  certain  fraudu- 
lent practices  with  renrd  to  Gray's  claim  are 
charged  upon  BeD.  It  Is  also  claimed  that  Bell 
was  anticipated  in  the  discovery  of  an  electrical 


Gray,  Thomas  A.  Edison,  Asabd  E.  Baton,  and 
many  others. 

The  biU  further  charges  "that  said  Bell  well 
IcDowlngthat  be  was  not  the  inventor  (dtlw 


7,  1876,  neither  in  tbe  drawlnra,  speclflcaUons, 
nor  clatmsof  said  patent,  descnbed  any  appara- 
tus or  device  by  which  articulate  speech  could 
be  transmitted  throuffh  the  Instrumentality  of 
electricity,  as  perfect^  or  as  well  as  articulate 
speech  bad  been  transmitted  prior  to  tbe  alleged 
mid  invention,  through  the  instrumentality  of 
electricity ,bv  Uiense  c3  well  known  pre-existing 
methods  ana  apparatus,  souriit  to  fortify  him- 
self in  his  wrongful  claim  and  more  completely 
to  secure  to  himself  the  monopoly  since  alleno 
by  blm  to  be  described  in  said  patent,  sod  to 
further  impose  upon  your  orator  and  the  Patent 
Office,  ana  to  that  end,  on  or  about  January 
IS,  18T7,  made  another  application  for  a  patent 
to  be  issued  to  him  upon  which  application  a 
patent  was  issued,  No.  186,767,  dated  January 
80,  1877  which  said  patent  purports  to  be 
granted  to  him  for  a  new  and  useful  Improve* 
ment  in  electric  telegiapby." 

It  Is  then  charged  "Uiat  at  the  time  said  BeU 
applied  for  said  last  mentioned  patent  he  well 
knew  that  every  material  part,  portion  and  de- 
vice and  apparatns  set  forth  and  described  in 
his  said  patent  and  specification,  wera  not  bis 
invention,  but  that  the  several  elements,  con- 
sidered eitker  separately  er  combined,  had  been 
taken  bodily  by  bim  from  well  known  and  ex- 
isting apparatus,  devices  and  plans  invented 
and  contrived  by  othere  for  the  purpose  of  trans- 
mitting articulate  speech  by  means  of  electri- 
dty^" 

The  charge  Is  also  made  "that  he  so  framed 
the  several  claims  in  said  patent,  No,  186,787, 
as  on  tbe  face  thereof  to  give  liim  and  his  es- 


hls  last  named  patent  by  fraud  upon  one  Amos 
B.  Dolbeor,  Professor  of  Phydca  st  Tufts  Col- 
lege, in  Hsssachuaetts,"  In  a  manner  and  under 
circumstances  which  ara  minutely  described  to 
the  bill. 

K  seems  to  us  that  if  Bell  was  awsre,  at  the 
time  that  he  filed  his  spedBcations.  asserted  bis 
claims,  and  procured  his  patents,  that  tbe  same 
matter  had  been  previously  discovered  and  put 
Into  operation  by  other  penons,  be  was  guilty 
of  such  a  fraud  upon  tbe  public  that  Ike  monop- 
oly which  these  pMents  grant  to  him  onght  to 
be  revoked  and  annulled.  We  will  conrider 
hereafter  tbe  power  and  du^  of  the  court  in 
such  a  case;  at  present  we  an  concerned  with 
the  euffidoicy  of  tbo  allegations;  that  is  to  sav, 
whether  the  allegatioa  of  this  fraud  is  made 
with  such  minuteness  and  suffldent^  of  det^ 
as  to  require  an  answer  on  the  part  ot  the  do- 


The  fraud  alleged  Is  precisely  tbe  fraud  whicb 
wonld  be  committed  In  a  case  of  that  ktaid.  It 
is  a  fraud  of  obtaining  a  patent  for  an  Invention 
of  which  the  party  knew  lie  was  not  the  Mlgi- 
nal  Inventor.  This  priority  of  Invention  Is  ai» 
essential  element;  Uls  absolutely  neosMsry  to 
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that  anj  mam  med  for  an  bfringemenL  ol  aucli 
patnt  mfcht  prove  that  the  patentee  ma  not 
the  original  duooverer  or  Inventor,  Bntwedo 
not  dedde  here  whether  a  patent  la  abaolntel; 
void  because  the  patentee  la  not  the  fliet  invent- 
or, norwhetbet  a  court  of  equltf  should  set  aside 
a  patent  where  the  P>rtv  bad  obtabied  It  nith- 
out  fraud  or  deceit,  oelleviug  himself  to  be  the 
flrat  Inventor,  It  la  snfSdent  for  the  present 
case,  In  which,  on  demnner,  we  wish  to  decide 
nothing  more  than  is  necewaiy  to  determine 
whether  the  detendant  should  be  called  to  an- 
■wer  the  Ul),  lo  (87  that  the  charge  here  Is  that 
he  knew  he  was  not  tbe  first  inventor,  and  that 
Us  eSorta  to  procure  the  patent  wen  fraud- 
nlent,  because  he  was  aware  that  ho  was  oh- 
t^ing  a  patent  to  wUc^  he  vraa  not  In  law  or 
equity  entitled.       C 

nor  U  tbe  objection  to  tbe  bllt,  that  It  does 
not  allege  the  facta  which  ctmstltate  tbe  fraud, 
well  taken.  The  gulltv  knowledge  is  well  and 
fullj  slated,  Oie  prior  laventions  and  diacover- 
iea  and  their  aathore  are  alleged  to  bare  been 
known  to  Bell,  and  are  mentioned  with  suffl- 
dent  predsion,  and  his  connection  with  some 
of  theii^  especlallv  in  the  case  of  Dr.  Gray  and 
Otben,  U  aet  forth  with  minute  particularity. 
It  ia  a  mistake  to  suppose  that  in  atatliiff  tbe 
facta  which  constitute  a  fraud,  where  relief  is 
.sought  In  a  bill  In  equity,  t^  the  evidence 
which  may  be  adduced  to  prove  that  fraud 
must  be  recited  In  tbe  bill.  It  is  suffldent  if 
tbe  nmin  facts  or  Inddcntswblcli  constitute  the 
fraud  against  which  relief  is  desired  sball  be 
&iriy  staled,  so  as  to  put  the  defendant  upon 
his  guard  and  apprise  him  of  what  answer 
may  be  required  of  him.     Sloir.Eq.  PI.  6253. 

In  all  these  perticulara  we  tnink  the  bill  is 
AilUcicnlly  explicit.  There  can  be  no  ques- 
tion that  If  the  bill,  at  is  the  general  rule  on 
demurrers,  ia  to  be  tuken  as  true,  there  is 
enough  In  it  lo  establish  tbe  fraud  in  tbe  pro- 
curement o(  the  patent,  and  to  Justify  Its  can- 
cellation or  reeciaslon.  It  the  courtbaa Jurisdic- 
tion to  do  so.  Barding  v.  finrufy,  34  U.  S.  11 
Wheat  108  [S:  4991;  St.  Louit  v.  Knapp.  Oo. 
lOtMJ.  8.  858  [26;  m\. 

But  the  seomd  group  of  causes  of  demurrer 
la  i>erliapa  the  most  Important,  and  tbe  one  on 
which  counsd  saem  to  nave  principally  relied, 
the  essence  of  wblch  is,  that  "No  power  oi 
authority  la  law  exists,  In  any  person  or  party, 
or  any  court,  to  bring  said  suit,  nor  to  enter- 
tain tbe  same,  nor  to  give  the  relief  therein 
prayed,  nor  any  relief  tbereunder  or  touching 
the  subject  matter  thereof,"  and  "that  the  com- 
plainant has  not  made  or  stated  a  case  which 
calls  upon  or  juatifles  this  court  in  tbe  exercise 

of  ita  disctettoD  to  permit  this  bill  to  be 

t^ed." 

It  will  be  observed  that  this  broad  asBertton 
admits  that  a  paitv  may  practice  an  Intentional 
fraud  opon  the  omcersof  the  Government,  who 
are  anthorlzed  and  whoee  duty  It  is  to  decide 
opon  his  rl^t  to  a  patent,  and  that  he  may  by 
meana  t>f  (hat  fraud   perpetrate  a  grievons 
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that  by  proetl  luting  the  forms  of  law  lo  bli 
aervlce  ne  may  obtain  an  instrument,  bearing 
tbe  aatborltv  of  the  Government  of  the  United 
Slates,  entitling  him  to  a  monopoly  in  the  use 
of  an  invention  which  he  never  (nriginated,  of 
a  diacovery  which  waa  made  by  outers,  and 
which,  however  generally  useful  or  even  nec- 
essary it  may  become,  is  under  his  absolute  and 
exclusive  control,  either  as  to  that  use  or  as  to 
the  price  he  lam  charge  for  It,  during  the  Ufa 
of  the  grant  It  assumes  that  the  Qovemment; 
which  bas  thus  been  imposed  upon  and  de- 
ceived, la  utterly  helpless,  and  that  it  can  take 
noatepe  to  correct  the  evil  or  to  redresa  the 
fraud.  If  such  a  fraud  were  practiced  upon 
an  IndividusJ  he  would  have  a  remedy  in  any 
court  having  jurisdiction  lo  correct  frauds  and 
mistakes  ana  to  relieve  against  acddent^nt  it 
ia  said  that  the  Govemmenl  of  the  United 
Stales — tbe  representative  of  sixty  mllliona  of 
people,  acting  for  tbem,  on  their  behalf,  and 
under  thdr  authority — can  have  no  remedy 
BgainBl  a  fraud  which  affects  tbem  all,  and 
whose  iuBuence  may  be  unlimited. 

TbouEh,  by  the  ConBtitution  of  the  TTnlied 
Stalea,  it  is  dcdared  that  "The  judicial  power 
shall  extend  lo  all  cases,  in  law  and  equl^, 
arlalDg  under  this  Ckinslitution,  the  laws  of  the 
United  Stalea,  and  treallea  made,  or  which  shall 
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a  party,"  Qie  argument . 
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and  affecting  a  very  large  part  of  its  pop'ulatit.  _, 
ia  not  a  proper  question  of  Judidal  cognizanoe. 
It  would  be  a  strange  anomaly  in  a  govern- 
ment organized  npon  a  aystem  which  rigidly 
separatee  the  powets  lo  be  exercised  t^ils  ex- 
ecutive. Its  legislative  and  Its  Judicial  branches, 
and  which  in  this  emphatic  language  defines 
the  jurisdiction  of  the  Judidal  lUpartmeut,  to 
hold  that  in  that  department  tbereshonldbeno 
remedy  for  such  a  wrong. 

As  we  shall  presently  see,  this  court  has  re- 
peatedly held,  after  very  full  argument,  and 
after  aduecondderation  of  the  proposition  here 
stated,  that  In  regard  lo  patents  i^iied  by  the 
Government  for  Unds  conveyed  to  Indlvidoala 
or  to  corpontlona,  the  Circuit  Courts  of  the 
United  States  do  have  jurisdiction  to  net  aside 
and  cancel  them  for  frauds  committed  by  the 
parties  to  whom  they  were  issued.  Ttiis  ctasa 
of  casea  will  be  considered  further  on.  It  Is 
suffldent  to  say  here  that  they  establish  the 
rigbt  of  the  United  Stales  to  bnng  suits  In  Its 
own  courtH  to  be  relieved  against  fraud  com- 
mitted in  cases  of  tbat  claas  eiacily  similar  to 
that  charged  in  the  present  case.  And  It  isalao 
to  be  observed  that  In  those  cases  there  is  no  ex- 
press Act  of  Congress  authorizing  such  pro- 
cedure, a  ground  of  objection  wmch  la  hen 


ingto  the  Constitution  haelf  as  the 

great  source  of  aU  power  in  the  United  Statea, 
whether  eiecntlve,  legislative  or  judicial,  then 
is  a  striking  similarity  in  tbe  language  of  that 
Instrument  conferring  the  power  upon  the 
Government  under  which  patents  are  lasned 
for  Inventions  and  patents  are  iasued  for  lands. 
It  Is  declared  In  article  1,  g  8, 1  8,  that  "The 
Oongreaa  shall  have  power  ...  to  promoW 
the  progress  of  sdence  and  tisefnl  aria,  by  se- 
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earing  tor  Ilmltsd  times  to  autbon  and  iDvent- 
on  the  excloiive  right  to  thdr  reapectiTe  writ- 
log*  and  dbcoTeriea."  It  la  br  vlrtiie  of  this 
daaae  that  OongreH  baa  paased  the  lana  under 
which   the  patents  at  the  defendant  In  this 


KfVBfl  QUAU  UBTV  iniHQl    tV  UIBWOD  lu    auu  UIB&D 

all  needful  mks  and  rq^olatloiia  respecting  the 
tenitoTj  or  other  propertr  belonging  to  tha 
UnlMd  Statea."  It  la  under  this  dauae  that 
CongTMB  has  passed  laws  bj  which  title  to  pub- 
lic lands  is  couTCTad  to  IndlTldDals,  t^  instru- 
ments also  called  patents.        £ 

The  power,  thenftae,  U>  Issitt 
an  iDTenllon,  and  the  aathoritr 

m  Instrument  tat  a  grant  of  1 ,  . 

from  the  same  source,  and  although  eietdsed 
bv  dUfeie&t  boreauz  or  officers  under  the 
'OoTemnMut,  are  of  the  same  nature,  character 
and  Talldlty,  and  Ii^^  in  eadi  case  the  ez- 
-erdse  of  the  power  of  the  Government  accord- 
iDgto  modes  regulated  bj  Acts  of  Congreea, 

With  regard  to  the  Jurisdiction  of  the  drcolt 
court  in  which  thia  suit  was  brought,  there 
does  not  seem  to  be  any  objection  made  hj  de- 
fendants. If  such  suit  could  be  brou^t  in  any 
court.    Indeed,    the  language  of  the  Act  of 


several  States,  of  oil  suits  of  a  dvll  nature  at 
common  law  or  in  equltj,  when  the  matter  In 
dispute  exceeds,  esclurive  of  costs,  the  sum  or 
value  of  five  hundred  dollus,  and  arising 
under  the  Constitntion  or  laws  of  the  United 
Statea,  or  tieaties  made,  or  which  shall  be 
made,  under  their  suthoritv,  or  In  which  the 
United  Stales  are  plaintiffs  or  petltioQers." 
18  V.  B.  Stat  at  L.  470,  Act  of  March  8.  1875. 
In  the  present  case  the  United  Statea  are 
plalntilb,  and  the  bill  asaeris  that  the  suit  la 
«ne  of  a  dril  nature,  and  ot  equitable  cognis- 
ance: and  maulfesLlj,  if  ilpreseotsagoodcaase 
of  action.  It  arises  under  the  laws  and  Consti- 
tution of  the  United  States.  It  Is.  therefore, 
within  the  language,  both  of  the  Constitution 
and  of  the  statute  conferring  jurisdictiOQ  on 
the  drcult  courts.  An  eiamlnallon  of  the 
^eclflc  obJecttoQB  mode  to  the  present  bill  wUl 
llluatraie  and  enforce  thia  jieneral  view.  While 
it  cannot  succeesfuUy  bv  denied  that  the  gen- 
eral powers  of  a  court  of  equity  include  the 
tight  to  annul  and  set  aside  contracts  or  instru- 
ments obiaioed  by  fraud,  to  correct  mistakes 
made  In  tbem,  and  to  give  all  other  appropriate 
relief  against  docnmenuof  that chsraeler,  such 
AS  requiring  their  deliveiy  up  their  cancella- 
lloo,  or  thdr  correction.  In  oraer  to  make  tbem 
conform  to  the  Intention  of  the  parties,  it  would 
seem  to  require  some  special  reason  why  the 
Oovernment  of  the  United  Stales  should  not 
be  able  to  araC  ilaelf  of  these  powers  of  a  court 
of  equity.  ACGordlnglj,  Uie  defendant  ob- 
f3601  Jects  that  the  appropriate  remedy,  if  any  ex- 
Uts,  b  in  the  common-law  courts,  and  not  in  a 


ui  patents,  the  only  remedy  (or  relief  agahist 
tbem,  when  they  were  Improrldently  lasued, 
was  ij  a  tdn/aeiai  in  the  name  of  the  King, 
128  IJ.S, 


or  by  his  express  and  personal  revocatton  ot 

Cbarten  aod  patents  authenticating  giaota 
of  persuial  priTuegea  were  In  tbe  eanler  days 
of  tbeBn^iahCloTranment  made  by  Uis  Crown. 
Thtgr  were  fupposed  to  emanate  wacQj  from 
the  Elog,  and  were  not  Issued  under  any  ab- 
thori^  ^ven  hy  Acts  of  Parliament,  nor  were 
they  regulated  oy  any  statutes.  Being,  there- 
fore, in  their  oii^  an  ezerdse  of  his  penonal 
prerogatlTe,  the  power  of  rev(A±ig  Uum,  so 
far  as  thev  oould  be  revoked  at  alt,  waa  in  the 
King,  and  was  exercised  by  him  as  a  penonal 

Erinfege.  This  mode  of  reroking  palenfaL 
Dwever,  seems  to  have  fallen  into  dtsose,  and 
tbe  same  end  was  attained  by  tbe  issue  of  wrtia 
of  «e^/a«w«lu  the  name  (A  the  King  to  show 
cause  why  the  patents  should  not  be  repealed 
or  revoked.  These  were,  of  conne,  returnable 
into  some  cotut,  and  It  appean  to  have  been 
tbe  practice  lo  do  this  In  the  Court  of  Dug's 
Bench,  or  In  tbe  Court  of  Cbaocenr,  whereAe 
reooid  of  the  patent  always  remauied  in  what 
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which,  under  our  adoptitm  of  the  methods 

jurisdiction  of  the  mgk  Court  of  Chan- 

eery  u  England,  would  fall  within  the  province 
of  a  chancery  court  In  this  country,  then  the 
precedent  for  the  exercise  of  this  jurisdiction 
by  a  cotiTt  ot  chanceiy  la  clear  and  undoubted. 
lldL  however,  is  a  queetfon  which.  If  not  in 
relation  to  **><■  particular  class  of  cases,  has  in 
regard  to  otben,  concerning  the  prerogative 
jurlHllction  of  the  court  ofchancery  in  this 
county,  been  doubted.  But  the  courts  of  En- 
gland  seem  to  have  considered  that  In  the  mat- 
ter of  repealing  or  revoking  a  patent  tbe  King 
may  sue  In  mat  court  be  pleases.  See  Mag- 
daUn  OMeg»  Gate,  11  Coke,  68  6  and  7S  a. 

Tbe  jurudlctioQ  to  repeal  a  pal^at  by  a  de- 
cree of  a  court  of  chancray  as  an  exercise  of  Its 
ordinary  powers  was  sustained  in  tbe  case  of 
Attometi-bentrai  v.  Vtnen,  1  Vem.  877.  In 
that  action  a  tdll  waa  brought  by  the  Atlomey- 
Qeneral  against  Temoo  and  others  to  set  aalde 
a  parent  fisued  by  the  Crown,  on  the  ground 
that  It  was  obtained  b^  siuprlse  and  by  false 


dent  of  this  jature  lo  repeal  letters  patent  by 
an  English  bill  in  chancery,  but  that  il  was  a 
case  of  fliat  Impression;  and  they  contended 
that  tbe  title  under  the  letters  patent  waa  one 
pitiely  at  law  and  returnable  tbere^  likewise, 
that  there  was  a  remedy  by  leire/aeuu.  It  waa 
also  objected  Ibatthe  nord  'fraud,'  wblch,  it 
anything,  must  give  jurtsdiclion  to  the  court 
in  the  case,  was  not  In  tbe  whole  bill.  Also, 
among  other  things,  It  was  objected  that  if 
letten  patent  should  be  impeached  by  an  En- 
glish bill  in  chancery  'ipon  such  suggestions 
and  pretensions  as  these,  no  patentee  could  be 
safe,  nor  would  the  King's  seal  be  of  any  force. 
To  this  it  was  replied,  on  the  part  of  the  King, 
that  be  may  sue  in  what  court  be  pleases;  that 
tbe  bill  charges  surprise  and  false  particnlara, 
and  that  fraud  is  properly  rellevable  ben;  that 
tbe  King  ought  not  to  be  In  a  wone  condition 
than  a  subjMt;  that  a  nobleman  >Duld  be  re- 
lieved of  such  a  fraud  put  upon  Um  b7  his 
servant;  and  that.  If  the  Elngoouldnot  be  r» 
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llered  in  tlili  cue^  an  Engliah  bill,  be  would 
be  wilbout  remedy.  Whereupon  the  Lord 
Keeper  Mid:  "The  qneatlon  li  short,  whelher 
there  be  a  fraud  or  not  T  If  a  fraud,  it  - 
properiT  relievahie  here.  It  is  not  flt  such 
mailer  u  thia  should  be  stifled  upon  a  plea; 
and  therefore  ttae  Lord  Keeper  overruled  the 
plea  and  denied  to  save  the  beueQt  of  It  till  the 
bearlDg,  becauae  he  would  not  give  any  counte- 
nance to  such  a  caaa." 

So  far  as  precedent  Is  concerned,  tUi  case, 
which  ha§  neTor  been  overruled,  establlBhea  the 
doctrine  that  In  a  case  of  fraud  in  the  oblain- 
inx  of  a  patent,  a  court  of  chancery,  by  virtue 
of  that  fact,  has  jurisdlcUon  to  repeal  or  n- 

The  case  of  r*«  Biff  t.  Butler.  8  Lev. 
which  waaheard  In  the  House  of  Lords, tb 
where  the  King  had  made  a  grant  of  a  market 
by  letters  patent  to  Bir  Oliver  Butler,  the  de- 
faidant.  A  writ  olidrt  faeiat  was  brought  In 
the  Court  of  Chancery  to  repeal  the  grant,  and 
rtAffi)  the  Lord  OhanceUor  gave  Judgment  that  it 
^  '  shouU  be  vacated;  whereupon,  tbe  malter  waa 
broD^t  br  ■  w"'  <^  ^'"^  *^  ^'  House  of 
Lords  and,  after  argument  there,  the  Peers 
requested  the  opinion  of  the  ludgee  then  at- 
tradtng  in  ParUament,  who  all  unanimously 
uneed  that  the  Judgment  glveo  In  chancery 
ought  to  be  affirmed,  and  delivered  their  opin- 
ion accordingly.  Itwas  objected  that  the  writ 
did  not  lie,  because  there  waa  a  remedy  hy  the 
common  law,  to  wit,  by  assize  of  nuisance, 
where  the  matter  shotild  be  tried  by  a  jury, 
and  hy  several  Judges,  and  not  by  one  oidy,  as 
It  Is  m  chancery.  To  which  tb^  answered, 
that  tbe  King  has  an  undoubted  right  lo  repeal 
a  patent  wherdn  be  is  deceived  or  his  subjects 
'  prejudiced.  And  in  dodo  of  the  caaes  cited 
was  ibeie  any  question  whether  the  writ  would 
lie,  but  only  the  manner  of  pursuing  it,  and 
other  Incident  matters.  It  was  said  that  It  waa 
not  unusual  for  the  King  to  have  hla  remedy 
a>  well  as  the  subject  also. 

lite  wbole  text  of  the  anawera  of  tbe  Judges 
to  tbiacaaeseematoimidy  thatajory  waanot 
necevary,  but  that  the  enstence  of  tbe  reowd 
in  the  Court  of  Cbaoco^  was  a  sufficient  found- 
ation for  tbe  proceeding  there,  though  it  might 
be  brought  in  some  otber  court,  when  the 
King  bad  declared  tbe  patent  loitelted,  or 
when  there  had  been  offlce  found,  llie  Ju^  - 
ment  of  the  Court  of  Chancery  waa  therefore  _. 
Armed.  Bee  on  this  subject  <iuem  v.  Aint.  10 
Hod.  854:  QiMsny.  Eattem  Arehip^iago  0».  1 
El.  A  BL  810;  Omamifui  v.  FomMter,  2  Jac.  A 
W.  841. 

But  whatevn  may  have  been  the  course  of 
procedure  usual  or  requidte  in  the  Engliab  Ju- 


■hall  have  a  remedy  tor  an  imposition  upon  it 
or  Its  officers  In  the  pmcurement  or  issue  of  a 

Etent.    We  have  no  king  in  this  country;  we 
ve  ben  no  prerogative  right  of  the  Crown; 
and  letters  patent,  whether  for  inventions  or 
for  rranis  of  land,  issue  not  from  the  President 
^^|..      but  from  tbe  UnlledBtalee.  The  Presidenthaa 
l^**'      BO  prerogative  in  tbe  matter.    He  baa  no  right 
to  fame  a  patent,  and,  though  it  Is  the  custom 


'  fcir  patents  for  lands  to  be  signed  by  him,  they 
are  of  no  avail  untlltheproperseal  of  the  Gov- 
ernment is  BfBied  to  tbem.  Indeed,  a  recent 
Act  of  Congress  authorlzea  tbe  n  ;>  point  men  t  of 
a  clerk  for  the  spedal  purpose  of  signing  the 
President's  name  M  patents  of  that  character. 
And  so  far  aa  patents  for  Inventions  are  col- 
cerned.whateverm^havebeenlhecsseformer- 
ly,  since  the  Act  of  July  8, 1870,  they  are  issue* 
without  bis  Big^ature  and  without  hU  nam^c  or 
his  style  of  olQce  being  mentioned  In  them. 
The  authority  for  this  procedure  is  embodied 
in  (he  following  language  of  tbe  Revised  Stat- 

"8ec.  4888.  Allpatentsihall  be  issucdlnlhe 
name  of  the  ITniled  States  of  America,  under 
the  seal  of  the  Patent  Offlce,  and  Hhall  ha 
signed  by  the  Becretary  of  the  Interior  and 
counlersfgned  by  the  Commiflaioner  of  Intents, 
and  they  shall  be  recorded,  ti^ther  with  th& 
speciflcatlona,  lu  the  Patent  Office,  In  books  to 
he  kept  for  that  purpose." 

This  onlv  eipressea  the  necessary  effect  of 
the  Acts  of  Congress.  Thcauthority  by  whicb 
tbe  paient  Issues  is  that  of  tbe  United  States  of 
America.  The  seal  which  is  used  is  tbe  seat 
of  the  Patent  Offlce,  and  that  was  created  by 
congressional  enactment.  It  Is  signed  by  tb» 
Secretary  of  tbe  Interior,  and  the  0>mmias!on- 
er  of  Patents,  who  also  counlecaigns  it,  is  an 
officer  of  that  Department.  The  patent,  then. 
Is  not  the  exercise  of  any  prerogative  poner  or 
discretion  by  the  President  or  by  any  other  of- 
ficer of  the  Qovemment,  bnt  It  is  the  result  of 


revoked  by  the  PrMident.  the  Secretary  of  the 
Interior,  or  tbe  Commlsxioner  of  Patents,  when 
once  issued.  See  JJniUA  StaU*  v.  Sdmrt.  103 
D.  8.  STB  [26: 187]. 

It  Is  not  without  weight,  in  considering  the 
Jurisdiction  of  a  court  of  equity  In  regard  to 
Ibe  power  to  impeach  patents,  uiat  an  appeal 
is  provided  from  the  deciiion  of  the  Commis- 
sioner of  Patents  to  tbe  Supreme  Court  of  the 
District  of  Columbia,  and  that  the  Hevlaed 
Statutes  enact  aa  follows: 

"Sec  4»ia.  Whenever  a  patent  on  applica-  ,---,, 
tlon  Is  rdnaed,  either  by  the  Oonunlsdoner  of  I™**' 
Patents,  or  by  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  upon  appeal  from  the  Com- 
missioner, the  applicant  mar  have  remedy  h; 
hill  In  equity;  and  the  court  having  cognizance 
thereof,  on  notice  to  advene  parties  and  otber 
due  proceedings  had,  may  ndjadge  that  satb 
applicant  is  entitled,  according  to  law.  to  re- 
ceive a  patent  for  his  Invention,  as  specified  lu 
hla  claim,  or  for  any  part  thereof,  as  tbe  facta 
in  the  case  may  appear."  It  Is  then  further 
provided,  that,  tt  the  adjudication  be  In  favor 
of  the  ap^icant,  i(  shall  anthoriie  tbe  Commla- 
aloner  of  Patents  to  issoe  such  patent  upon  the 
applicant's  flling  In  tbe  Patent  Office  a  copy  of 
the  adjudication.  ' 

These  provisions,  while  tbey  do  ikOt  in  ex-  < 

^. "ess  terms  confer  upon  the  courts  of  equity  of 
the  tlnlted  Btatea  the  power  to  armul  or  vacate 
a  patent,  show  very  clearly  the  sense  of  Oon- 
giess  that  If  such  power  is  to  be  exerdaad 
anywhere  It  ibould  be  In  the  equity  juriadictloD 
of  those  courts.  The  only  aathoritr  compe- 
tent to  set  a  patent  aside,  or  to  annul  it,  or  to 
correct  it,  tor  any  reason  whatever,  is  vested 
US  U.8. 
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fa  theJndldalDepttrtment  of  theOorernmenl, 
and  this  can  onli  be  effected  bj  proper  pro- 
ceedfngt  Ukeii  m  tbe  Ooorts  of  the  Dmted 
StaUa. 

This  subject  has  been  frequBiitl]'  dlscussod 
tbli  court,  and  tbe  priQclplea  DeceaBarr  to  J 
decision  have  been  well  establiBbed.  Tbe  ca 
of  VniledStatei  v.  Stmt,  60  U.  8.  2  W&U.  B2S 

G7:  7S5I,  wu  ablll  In cbaoc^ brought  bythe 
□ited  States,  Id  theCirctiliCourt  tor  the  Dis- 
trict of  EaDSas,  to  set  aside  a  poieDt  issued  by 
the  Oovemmetit  to  Stone,  tbe  aefeaduit  The 
question  of  the  Jurisdiction  of  the  coart  to 
entertain  such  a  bill,  which  was  denied  bj 
counsel  for  Stone,  was  discussed  at  considera- 
Ue  lengih  In  their  brief,  and  in  the  argument 
of  counsel  for  the  United  Stales  tbe  language 
of  CM^  Juttict  Kent,  in  Jaekaan  v,  Laieton, 
10  Johns,  E4,  was  dted  to  the  foUowing effect: 
"The  Bngliah  practice  of  suinK  ont  a  teire  fa- 
eiat  bj  toe  first  patentee  may  hare  grown  out 
of  the  lights  of  the  prerogaiive,  and  it  ceases 
to  be  applicable  with  us.  In  addition  to  tbe 
reined7b7«etr«/aet(M,  etc,  there  is  anolherbj 
bOl  in  tbeequitysideof  the  Court  of  Cbancerv. 
ra<iKi  SMob  a  bill  was  sustained  in  the  case  of  J%t 
laooj  j_tU>rnei/-Gmeral  y.  Vsman,  I  Vem.  277,  to 
■et  aside  letters  patent  obtained  by  fraud,  and 
they  were  set  aside  by  a  decree." 

This  extract  from  tne  brief  of  counsel  In  the 
Stoiu  Com  U  cited  to  show  tliat  tbe  attention  of 
the  court  was  turned  to  this  question,  and  the 
language  of  tbe  opinion,  as  dellTered  by  Mr. 
Jmliee  Qrier,  expresses  In  sententious  terms 
the  result  arrived  at  by  this  court  In  regard  to 
this  entire  qneetion.  It  is  as  follows;  "A  pa- 
teat  is  the  highest  evidence  of  title,  and  is 
conclusive  as  against  tbe  Government,  and  all 
claiming  under  junior  patents  or  titles,  until  it 
la  set  aside  or  annulled  by  some  Judicial  tribu- 
nal. In  Bagland  this  was  originally  done  by 
adrefaeiat,  but  a  bill  in  Chancei;  is  found  a 
more  convenient  remedy.    Nor  is  fraud  in  the 

etenlee  theonly  ground  upon  which  a  Mil  wHl 
sustained.  Patents  are  oomeilmee  issued 
unadvisedly  or  by  mittaks,  where  the  officer 
lias  no  authoritv  in  law  to  grant  them,  or  where 
anotber  party  has  a  high£  equity  and  should 
bave  lectived  the  patent  In  sucb  cases  courts 
of  law  will  pronounce  them  void.  The  patent 
is  but  evidence  of  a  grant,  and  the  officer  who 
issues  it  acta  mioiaierially  and  not  Judicially. 
If  he  IsBuea  a  patent  for  land  resetred  from 
aale  by  law,  such  patent  Is  void  for  want  of 
authority.  But  one  officer  of  the  Land  Office 
is  not  competent  to  cancel  or  annul  tbe  act  of 
b(s  predecessor.  That  is  a  Judicial  act,  and 
requires  the  Judgment  of  a  court.  It  ia  con- 
tended here,  by  the  counsel  of  tbe  United 
States,  that  the  land  for  which  a  patent  was 
sranledto  the  appellant  was  reserved  from  sale 
Tor  the  use  ot  the  Government,  and,  conse- 
quenily,  tbattbepaientisvoid.  Andalthougb 
no  fraud  Is  charged  in  tbe  bill,  we  have  no 
doubt  that  such  B  proceeding  in  chancerv  is  tbe 
proper  remedy,  and  that  if  tbe  allegations  of 
tbe  bill  are  supported,  tbe  decree  of  the 
-court  below  caoceliug  tbe  patent  should  be 
affirmed." 

We  cite  thus  fully  from  this  case  because  it 
1b  the  first  one  in  which  tbe  questions  now  be- 
foie  us  were  fully  considered  and  clearly  de- 
cided. In  tbe  previous  case  of  United  Stale* 
US  V.8. 


T.  Svffha,  ta  tr.  B- 11  How.  eoa  [IS:  809],  the 
aamo  question  came  before  the  court  on  demur- 
rer. Tbe  court  held  that  tbe  demurrer  must 
be  overruled,  saying  that  It  cannot  "be  con- 
ceived wbv  the  Government  should  stand  on  a  [386] 
different  fooling  from  any  other  proprietor." 
Tbe  case  afterwards  came  again  before  this 
court,  and  is  reported  in  TluT  S.  4  Wall.  383 
[18: 808],  later  than  the  Stone  Com.  The  cuurt 
then  said;  "It  was  the  plain  duty  of  tbe  Unit- 
ed States  to  seek  to  vacate  and  annul  the  in- 
elrumenl,  to  tbe  end  that  their  previous 
engagement  might  be  fulfilled  by  the  transfer 
of  a  clear  title,  tbe  onlv  one  Intended  for  tbe 
purchaser  by  Uie  Act  of  Congress." 

In  the  case  of  Moere  y.  Bobbint,  06  TJ.  S. 
CSO  [24: 848J,  this  court  said.  In  a  suit  between 
private  dtizens,  and  speaking  of  tbe  issue  of 
patents  by  the  Government:  "If  fraud,  mis- 
take, error  or  wrong  has  been  done,  tbe  courts 
ot  Justice  present  the  oi^  remedy.  These 
courts  are  as  open  to  the  tfolted  States  to  sue 
for  the  cancellation  of  the  deed  or  reconvw- 
ance  of  tbe  land  as  to  individuals;  and  If  the 
Government  is  the  pnrty  injured  this  la  tbe 
proi)er  coucse," 

In  Moffat  V.  United  Statea,  113  U.  8.  31  [88: 
638],  a  decree  of  the  circuit  court  setting  aside 
a  patent  as  bavin;cbeen  obtained  by  fraud  was 
affirmed:  and  tbe  same  doctrine  was  reasserted 
in  Vnited  Stole*  v.  Min&r.  114  U.  S.  23.^  [20: 
1101.  Still  later,  in  the  case  of  Colorado  Choi 
d  Iron  Co.  V.  United  State*.  123  U.  S.  807  [31: 
183],  the  right  of  the  court,  by  a  proceeding  in 
equity  at  the  Instance  of  tbe  Attorney -General 
and  in  the  name  of  the  United  Slates,  to  set 
aside  a  patent  for  land,  was  fully  reco^ized, 
and  tbe  language  used  in  tbe  case  of  United 
StaUt  V.  Minor,  mpra,  was  cited  to  tbe  follow- 
ing effect:  "Where  ibe  patent  is  tbe  result  of 
nothing  but  fraud  and  perjury,  it  ia  enough  to 
boldtbat  It  conveys  the  legal  Ijtie,  and  it  would 
he  going  quite  too  far  to  say  that  it  cannot  be 
assailed  bv  a  proceeding  inequity  and  set  aside 
aa  void,  if  the  fraudis  proved  and  there  areoo 
innocent  holders  for  value." 

The  whole  question  was  reviewed  at  great 
length  by  this  court  at  its  last  term  in  the  case 
of  United  Statea  v.  San  Jacinto  Tin  Co.,  135 
n.  8.  273  [SI:  747],  when  aU  tbe  cases  above 
mentioned,  and  others,  were  cited  and  com- 
mented upon.  The  matter  ia  thus  summed  up 
in  the  oplulon  ot  the  court:  "But  we  are  of  raSTI 
opinion  that  since  tbe  right  of  tbe  Government 
of  the  United  Stales  to  institute  such  a  suit  de- 
pends upon  tlte  same  general  principles  which 
would  authorize  a  private  citizen  to  apply  to  a 
conrt  of  Justice  for  relief  against  an  instrument 
obtained  from  bim  by  fraud  or  deceit,  or  any 
of  those  other  practices  which  are  admitted  to 
juatify  a  court  in  granting  relief,  tbe  Govern- 
ment must  show  that,  like  the  private  individ- 
ual, it  has  such  an  interest  in  the  relief  sought 
as  entitles  it  to  move  In  the  matter.  If  it  be  a 
question  of  property,  a  case  must  be  made  in 
which  tbe  court  can  afford  a  remedy  in  regard 
to  that  property;  If  it  be  aquestion  of  fraud. 
which  would  render  the  instrument  void,  tbe 
fraud  must  operate  te  the  prejudice  of  the 
United  States:  and  if  it  Is  apparent  that  the 
suit  is  brought  for  tbe  benefit  of  some  third 
party,  and  that  the  United  States  )us  no  pe- 
cuniaiy  interest  in  the  lemedj  sou^t,  and  is 
Ml 
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Aort,  U  time  doe*  not  appear  any  obllgntlo. 
OD  the  part  of  the  tJnited  Stalea  to  the  public, 
or  to  any  lndlTidual,  or  onv  lol«reflt  of  tta  own, 
it  can  no  more  luatun  men  an  action  tlian  any 
private  penon  could  under  dmilar  drcum- 
■tancea.'* 

Thfa  langnage  li  conMrued  hj  couowl  for  the 
appellee  in  thi«  caae  to  limit  the  relief  granted 
at  the  ioitance  of  the  United  Btatee  to  cases  in 
which  it  has  a  direct  pecuniaty  inl^naL  But 
it  ii  not  nisc^tible  oi  auch  conMructioii.  Il 
was  evidently  In  the  mind  of  the  court  that  the 


cannot  thus  be  need  are  those  where  the  United 
Btat«8  baa  no  pecuniarv  interest  in  the  remedy 
Bought,  and  is  aleo  under  no  obligation  to  the 
par^  who  wiU  be  benefited  to  sustain  an  ac- 
tion for  his  use,  and  also  whue  it  does  not 
appear  that  any  obligation  ezlsted  on  the  pari 
<a  ibe  United  Btatea  U>  tiie  public  <x  to  any 
Individual.  The  caaBnce  of  the  right  of  the 
United  Blatet  to  Interfere  in  the  present  case  Is 
Ita  obllratiOD  to  protect  the  public  bom  the 
moDopdy  of  tbe  patent  which  was  procured 
by  fraud,  and  it  would  be  difficult  to  And  lan- 
guage more  sptlv  used  to  Include  thla  in  the 
cUss  of  cases  which  are  not  excluded  from  tbe 

Jurisdiction  of  the  oonrt  by  want  of  interest 
B  the  OoTemment  of  the  United  States. 
It  is  insisted  Uiat  these  dedtdons  have  refer- 
ence exclusivdy  to  patents  for  land,  and  that 
tbev  are  not  ai^llcable  to  patentsf  or  inventions 
ana  dlsooveriee.  The  argument  very  largely 
urged  for  that  view  is  tbe  one  Just  stued,  that  ^ 

I    .. "■  ti  had  reference  to  pntenls  for' 

y  Interest  of  the  Untied  Slates 


in  the  cases  which  Iiad  reference  to  patenlsfor 
land  the  pecuniaiy  Interest  of  the  Untied  Slates 
was  the  foundation  of  tbe  Jurisdiction.  This, 
however,  is  repelled  bythe  language  Just  cited, 
and  by  the  fact  that  in  more  than  one  of  the 
the  cases,  notably  in  United  &aU*  v.  Hugha, 


ligation  to  gii  - 

who  had  a  prior , 

but  whose  right  was  obstructed  by  the  patent 
issued  by  the  United  Stales. 
The  caae  of  Mowry  v.  WhUtum,  81  U.  S.  14 
■  '""  """    -  a  a  bill  In    " 
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astern  District  of  Pennsylvania,  against 
nuiioey,  charging  that  Whitney's  patent  for 
a  mode  of  sjmekliog  and  cooling  cast-iron  car 
wheels,  and  an  extension  of  it  made  \n  the 
Patent  Office  had  been  procured  Xiy  fraud  and 
false  swearing,  and  prying  that  it  and  the  ex- 
tendon  might  be  declared  void  and  of  no  ef- 
fect To  this  Mil  Whitney  demuned.  The 
demurrer  was  sustained  by  the  court  below, 
and  from  the  decree  dismissing  the  bill  Mowry 
took  an  appeal  to  thla  court,  whete  It  was  said 
"that  Uie  complainant  could  not,  in  his  own 
ri^t,  sustain  auch  a  suit"  In  giving  its  rea- 
sons for  this,  tbe  court  said:  "We  are  (d  opin- 
ion that  no  pne  but  the  Qovernment,  either  In 
its  own  name  or  tbe  name  of  ita  appro[nriate 
officer,  or  by  some  form  of  proceeding  which 
^vea  officdal  asBonnce  of  tbe  sanction  of  tbe 
tm^tx  uUhori^,  can  Institute  Judicial  ptoceed- 
,4M 


1886.  The  sndent  mode  of  doing  this  in  Ibe 
I^gllih  courts  was  bv  leirt  faeitu,  and  three 
classes  of  cases  are  laid  down  In  which  this 
may  be  done."  One  of  these  Is,  "  When  the 
King  has  j^ranted  a  thing  l^  false  suggestion,  rsMi 
he  may  by  tdre  tadat  repeal  his  own  grant,  i*""-! 
(CiUng  4  Init.  88;  Dyer,  19T-«.  and  276,  279.) 
.  .  .  The  smW  /oMot  to  repeal  a  patent  was 
brou^t  in  chancery  where  the  patent  was  of 
recoro.  And  tbon^  in  this  country  tbe  writ 
of  K>M  foeia*  is  not  fn  use  as  a  chancery  pro- 
ceeding, tbe  nature  of  the  chancery  Joriadic- 
tlon  tmd  its  mode  of  proceeding  nave  estab- 
lished it  as  the  appropriate  tribunal  for  the 
annulUnKofagrantor  patent  from  the  Qovern- 
ment. This  is  settled,  so  far  as  this  court  in 
concerned,  by  the  case  of  TJwUA  SlaU*  v. 
atone,  69  U.  B.  2  Waa  B25  [17;  765],"  Tbe 
opinion  then  refers  to  .JHl>7-lMI^0an«^af  V.  Jodt- 
loa  and  Jaektan  v.  LawUm,  already  dted. 

It  is  s^d  that  this  lanfruase  of  ue  court  Is 
obiter,  and  does  not  decide  directly  that  a  suit 
can  be  iHrougM  In  chancery  to  cancel  or  annul 
a  patent  issued  by  Uie  United  States  Oovem- 
ment  for  an  invention.  It  is  true  that  what  the 
court  was  called  upon  to  decide  was  that  a 
private  citizen  could  not  bring  such  suit;  but 
evidently  tbe  reason  given  for  It  must  be  held 
to  eetabfish  the  prindple  upon  which  the  court 
acted,  and  that  reeaon  was  that  the  private  clti- 
sen  could  not  do  it  because  the  right  lay  with 
tbe  Oovemment.  Tbe  duty  and  the  right  of 
the  Oovemment  to  bring  on  action  which  would 
end  in  the  destruction  of  the  patent,  >nd  which 
would  thus  protect  everybody  against  tbe  as- 
serted monopoly  of  It,  was  the  reason  why  the 
tnlvale  citizen  could  not  for  himself  bring  inch 

Another  reason  given  by  tlie  court  Is  that  the 
fraud,  if  one  exists,  must  Itave  been  pncUced 
on  the  Government,  which,  as  the  party  in- 
jured. Is  the  appropriate  party  to  seek  relief, 
and  that  a  suit  i^  an  Indivlduial  could  only  be 
conclodve  In  result  as  between  the  patentee 
and  the  por^  suing,  and  the  patent  would  re- 
main a  valid  Instrument  as  to  all  others;  white, 
if  the  action  was  brought  by  the  OoTemment, 
and  a  decree  had  to  anniu  the  patent,  this 
would  be  coDcluslve  in  all  suite  founded  on  the 
patent.  Other  reasons  were  given,  showing 
that  the  United  States  was  tlie  appropriate  pai^ 
ty  to  bring  sudi  asnlt,  and  that  the  Circuit 
Court  of  the  United  States,  sitting  In  eqnin, 
was  tbe  proper  tribunal  in  which  to  bring  it; 
all  tending  to  show  that  the  reason  why  a  pri-  n/n\ 
vate  dtjzen  could  not  have  such  relief  was  that 
It  belorured  to  the  Oovernmenl. 

The  United  States,  by  issuing  tbe  patents 
which  are  here  sought  to  be  annulled,  has 
taken  from  tbe  public  rigbU  of  immense  value 
and  bestowed  them  upon  the  patentee.  In  this 
respect  the  Government  and  Its  officers  are  act- 
ing as  the  agents  of  Uie  people,  and  have,  un- 
der the  authoritv  of  law  vested  in  them,  taken 

ftom  the  r— -'-  -■-' >—■-'-      ■  - 

conferred  1 
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It  «aa  ■old  to  be  wortb  more  Uian  twen^-llTe 
mtUloiu  of  dolUn.  This  baa  been  taken  from 
tbe  people,  from  the  public,  and  made  tbe  pri- 


ioe  under  tbe  fonni  ot  tow,  bat  decetred  and 
misled,  u  tbe  Un  allies,  bf  tbe  patentee. 
Tbat  tbe  aoTemment,  author&ed  boui  bv  tlie 
ConailintioD  and  tbe  atatulcB  to  bring  atuts  U 
law  and  In  equity,  abonld  find  it  to  be  tti  duty 
to  correct  (bu  orfl,  to  recall  tbeae  palODtB,  to 
get  aiemedf  tor  tbis  fraud,  ia  so  clear  tlut  It 
Deedt  no  aiffumeot;  and  we  tblnk  we  bare 
demonatimlea  that  the  proper  remedy  U  the  one 
adopted  by  die  Oovemment  Id  tbla  case. 

But  Gonceding  that.  In  regttrd  to  pal«nU  for 
Iftud,  and  in  reference  to  other  trausactionB,  In 
wbicb  the  QoTemment  la  a  par^,  Ibe  courts  of 
equity  have  jurisdiction  to  correiA  mistakes,  to 


another  remedy  tor  fnu£  commltlet 


fouod  In  the  following  prorislon.of  the  Rei 
Etaiuiea: 

"Sec.  4920.  In  any  action  for  Infringement 
the  defendant  mav  plead  the  general  issue,  and 
having  giren  naifce  in  writing  to  the  plaintiff 
or  bis  attorney  thirty  days  before,  may  prove 
on  trialany  one  or  more  of  Ute  following  ipe- 


.  .  letrutfarela- 

tive  to  his  Invention  or  discoTery.  or  more 
than  is  neceasary  to  produce  the  aeslred  ef- 


rlly  o 
[net 


_y  obt^ned  the  patent  for  that  which  was 

Q  fact  invenled  by  another,  who  was  using 
reasonable  diligence  in  adapting  and  perfect- 
ing the  same;  or, 

^■Tfalrd.  That  it  had  been  patented  or  de- 
■cribed  in  some  printed  publication  prior  to  his 
■uppofled  ioTention  or  ducoveir  tbNeof:  or, 

"Fourth.  That  he  wosnottne  original  and 
lint  inventor  or  discoTerer  of  any  material  and 


•ale  in  this  country  for  more  than  t    _     

before  his  application  for  a  patent,  or  bad  Men 
abandoned  lo  the  public."  1 


been  incorporated  in  ttuit  law  authorizing  a 
tcirefaeiiu  to  Isroe  to  declare  a  patent  void  lor 
want  of  invention  by  the  patentee,  and  other 
matters,  which,  though  instituted  by  a  private 
individual,  was  uadertbecontrol^of  tbe  official 


to  be  tbe  Am  real  and  succosf  ul  organization 
of  Uie  Ptklent  Office  and  the  i^stem  of  patent 
law  in  the  United  States.    Tbe  ItCw  on  tbis 


Sututea  ot  tbe  United  States,  from  which  sec- 
M8  U.  8. 


lion  49201s  quoted,  contain  thelanguan  appU- 
cable  to  this  subject. 

The  Statute  of  1886  repealed  tbe  provision 
for  a  leirefaeiat.  It  li  now  arguedtbat  the  re- 
peal of  tbis  i»ovislOD,  together  with  the  enact- 
ment ot  tbe  provision  m  section  4930,  ^ow 
that  the  only  remedy  for  the  Improvident  issu- 
iiu  of  e  potent  U  to  be  found  in  tbe  language 
ottbat section.  These  clauses, while Um; do  not 
in  any  general  form  declare  that  a  perwn  laed 
for  an  bf  ringement  of  a  pMent  may  set  op  as  a 
defense  that  It  was  procured  by  fraud  or  de- 
celt,  do  In  eflecl  specify  varions  acts  ot  fraud 
which  the  infringer  may  rely  upon  as  a  de- 
fense to  a  suit  agunst  Um  founded  upon  that 
instrument.  It  la,  therefore,  urged  that  be- 
canse  each  individual  aSected  by  the  monoply 
(d  the  patent  is  at  liberty,  when  be  1«  sued  tw 
uring  It  without  license  or  autbori^,  to  set  up 
these  defensM,  the  remedv  which  the  Dnltea 
States  ba*  under  tlie  prtaiciplee  we  have  at- 
tempted to  sustain,  is  superseded  by  that  fact. 
But  a  consideration  of  tbe  nature  and  effect  of 
these  different  modes  of  proceeding  In  r^ard 
to  the  patent  will  sboiv  that  no  sucb  purpose 
can  be  iufeired  from  these  clauses  of  the  Act 
of  Congress. 

In  the  first  place,  tbe  right  given  to  tbe  In- 
fringer to  make  this  defense  is  a  right  given  to 
ikim  personally,  and  to  bim  .alone,  and  tbe  ef- 
fect of  a  successful  defense  of  this  character  by 
one  Infringer  Is  dmply  to  eetabllsb  tbe  fact 
that,  as  between  him  and  the  patantee,no  right 
of  action  eilsti  for  the  reasons  set  np  in  such 
defense.  But  the  patentee  is  not  prevented  by 
anv  such  declBlon  from  suing  a  hundred  other 
Inmngeie,  if  bo  many  there  be,  and  putting 
each  of  tbem  to  ao  expensive  defense.in  whicE 
of  tbem,  may  be  defeated  and 


ment.  If  successful,  declares  tbe  p^nt  void, 
sets  it  aside  as  of  no  force,  vacates  It  or  recalls 
It,  and  puts  an  end  to  all  suita  which  tbe  pa- 
tentee can  bring  ngHinat  anybody.  Itopens  to 
the  entire  world  the  use  of  tbe  inventioD  or 
discovery  In  regard  lo  which  the  patentee  had 
asserted  a  monopoly. 

This  broad  and  conclurive  effect  of  a  decree 
ot  the  court.  In  a  suit  of  that  character  toougbl 
1^  the  United  States,  Is  so  widely  different,  so 
much  more  beiteflcial,  and  Is  poitued  under 
circumstances  so  much  more  likely  to  secure 
complete  Justice,  than  any  defense  which  can 
be  made  by  an  individual  infringer,  that  it  is 
Impossible  to  suppose  that  Oongress,  in  gnnt- 
Ing  this  right  to  the  Individual,  Intended  to  su- 
persede or  take  away  the  more  enlarged  rem- 
edy of  the  GoveromeeL  Some  of  these  specl- 
flcatlons  of  gronnda  of  defense  oic  not  Buca  as 
would  oidbarily  be  anffldent  in  a  court  of 
equity  to  set  a<^e  tbe  potent,  as  "that  it  hod 
been  In  public  use  or  on  sale  In  this  oountty 
for  more  than  two  yeoia,"  or  "that  It  had  been 
patented  or  described  in  some  printed  publica- 
tion prior  to  his  supposed  invention  or  disoov- 
eiT  thereof."  It  Is  unneceeaorv  to  decide 
whether  these  grounds  now  would  be  sufficient 
cause  for  setting  aside  a  patent  in  o  suit  by  the 
United  Stales;  bat  th^  are  not  of  that  graerol 
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jmiadlctloii  to  do  th»t,  except  aait  may 

ibej  ue  now  parts  of  the  general  system  of 

(he  patent  hv. 

A  qneetioii  almoat  Identical  with  this  was 
made  In  the  House  of  Peera  In  the  case  of  Th« 
King  v.  Butltr,  8  Lev.  320,  aa  to  whether  the 
Judgment  obtained  by  the  ElaKln  the  court  of 
chancei;  repealed  the  gnnt  to  Butler.  It  was 
•nsweied  br  the  Judgu  to  aome  of  the  objec- 
tions that  "It  was  not  unusual  for  the  King  to 
tiave  hla  remedy,  M  well  as  the  subiect  also;  aa 
for  batteries,  trespuses,  etc,,  the  King  has  a 
feme^  by  information  and  indictment,  and 
thepar^  grieved  by  his  action." 

The  argument  need  notbe  further  extended. 
There  la  nothinx  in  Uiese  provisions  expressing 
an  IntenlJon  of  limiting  the  power  of  uie  Gov- 
ernment of  the  United  States  to  get  rid  of  a  pa- 
tent obtalnedfrom  Itbyfraudanddecelt.  And 
although  the  Legislature  may  have  given  to 
private  individuau  a  more  limited  form  of  re- 
lief, by  way  of  defense  to  an  action  by  the 
patentee,  we  think  the  argument  that  this 
was  intended  to  supersede  the  affirmative 
nllef  to  which  the  United  States  is  entitled, 
to  obtain  s  cancellation  or  vacatioo  of  an 
instrument  obtained  from  1(  by  fraud,  an  In- 
Mrument  which  nSecIa  the  whole  publlc.wbose 
protection  from  such  a  fraud  is  eminently  the 
-duty  of  the  United  States,  is  not  sound. 

The  decree  afOte  Oireuit  Court  diimiiHng  (ftd 
ailqf  plaintiff  Ureveried.andtAeeatereTiMnded 
to  that  ccvrf,  viilh  dirtetutnM  to  ovemiU  the  de- 
murrer, teith  leave  to  defendant*  to  plead  or  an- 
meer,  vr  both,  vithin  a  time  to  be  fixed  by  that 


UNITED  STATES.  Ajytf., 

SIMON  COOK. 

flee  a.  a  Beporter^  ed.  1H-VT.> 

<b(M4niibft*)>man~elafm  for  ttddttiowU  pay. 


1.  A  eadet  mMahlpmm  atlhe  navsl  aeailwnjr.  »p- 
fKrintad  Jam  0,  WiL  who  nadualed  at  the  naval 
Academr  June  IB.  IBTt,  and  wm  Kipolnteil  enslgii 
November  15.  ISSI,  Is  enlttled  to  addttlonaL  pay  un- 
.deribeAotot  March  8,UBa,ehv.«r,a8tat.at  I- 
-lis. 

1.  CalUoB  •  student  a  cadet  mldaUpnUD,  to  pur- 
•uaooe  ot  the  Act  of  July  U,  ino,  Indead  of  a  mid- 
atalpman,  without  ehaiulns  hi*  position  or  hie 
-du&e^  does  not  make  Eds  status  different  from 
what  It  WIS  before.   A  mMsblpmanlsanoflloer. 

[No.  11C3.] 
cammed  Nov.  S,l8Si.    Decided  Not.  19,  ISSS. 

APPEAL  from  a  Judgment  of  the  Court  of 
Claims,  in  favor  of  the  appellee,  a  cadet 
midshipman  in  the  navy  for  additional  pay  un- 
■der  the  Act  of  March  8, 1888,  AMrmed. 
The  facts  arc  stated  Ir  lie  opinion. 
Meurt.  A.  H.  G»rlhnd,  Atty-Oen.,  Rob- 
«rt  A.  Howard. .ilMM.  Atty-Gen.aaA  F.P, 
I>«w«aa,  Atiiet.  Atty..  for  appellant. 

Jf«*«r(.  Robert  B.  liinM  and  John  Pknl 
I,  for  appellee. 


Mr.  JvtHM  BradlAjr  dellvaivd  the  opinion 
of  the  court: 

This  Is  an  appeal  from  a  judgment  rendered 
by  the  court  of  claims  against  the  United  States 

in  favorof  Simon  Cook,  for  tbesum  of  $1,000. 
Cook  was  appointed  a  cadet  midshipman  In  the 
navy,  June  6,  1678,  graduated  at  the  navnl 
academy  June  18,  1878,  and  was  appointed  en- 
sign November  IS,  1881.  Be  claims  odditionnl 
pay  under  the  Act  of  March  8, 1883,  chap.  87 
(22  Stat,  at  L.  478),  which  is  as  follows; 

"  And  all  offlcenof  the  navy  shall  be  credited 
with  the  actual  time  the;  may  have  served  as 
offlcera  or  enlleied  men  In  the  regnbrorvolun- 
teer  army  or  navy,  or  both,  and  a^all  receito 
all  the  benefits  of  such  actual  service.  In  all  re- 
spects, in  the  some  manner  as  if  all  said  service 
l^  been  continuous,  and  in  the  r^ular  uaw, 
in  the  lowest  grade  having  graduated  pay  held 
by  such  officer  since  last  entering  the  service." 

If  entitled  to  credit  in  his  grade  of  ensign 
wltb  the  time  of  bis  service  as  cadet  midship- 
man,  there  is  stlU  due  the  claimant  the  sum  of 
tl.OOO.  The  claim  of  the  appetlsnis  is.  that, 
in  the  eenseof  the  above  cit^A?!  the  appellee 
did  not  seres  eitheras  an  officer  oi  enl'jited  man, 
while  a  student  at  the  naval  academy. 

After  the  12lh  Kecdnn  of  the  Ai-J  of  July  IS, 
1870  (10  Stat,  at  L.  384),  students  at  the  naval 
BCsdemy  were  to  be  styled  "cadet  midship- 
men," and  after  graduation  weretobeeppointed 
midshipmen  and  promoted  to  the  graae  of  en- 
sign, aa  vacancies  might  occur.  Prior  to  that 
Act  students  at  the  naval  academy  were  s^led 
midshipmen.  The  form  of  appointment  was 
the  same  before  and  after  the  Act;  in  both  caaea 
it  was  signed  by  the  Secretary  of  the  Nary,  by 
direction  of  the  President,  and  the  position  and 
duties  were  precisely  the  same. 

In  the  case  of  Untied  8late»  v.  Balitr,  ISS  TT. 
8.  043  [81:834],  It  was  held  that  Baker,  who 
was  appointedprior  tothe  Actof  July  IS,  1870, 
a  midshipman  at  the  naval  academy,  but  who 
did  not  graduate  until  after  the  Act  had  been 
passed,  was  entitled  to  pay,  under  the  Act  of 
March  8, 1888,  from  the  time  of  his  entnuice  at 
the  naval  academy.  It  is  difficult  to  see  how 
the  present  case.can  be  dlstlnruished  from  that. 
Calling  the  student  a  cadet  audshipman  instead 
of  a  mTdsfalpman,  without  changlnghls  position 
or  bis  duties,  does  not  make  bis  status  different 
from  what  [t  was  before.  lo  Ibe  Baker  Cau, 
speaking  by  Mr.  Juttice  Blatchford,  this  court 
said:  "But  even  if  §18  of  the  Act  of  1870 
applies  BO  far  to  thoee  who  were  then  students 
in  the  oavol  academy,  that  they  were  thereafter 
to  be  styled  cadet  midshipmen,  yet  tbey  were 
still  to  discharge  the  same  duties  aa  before,  and 
be  subject  to  the  some  naval  diadplloe  and 
control  as  before,  and  to  receive  the  same  pay 
as  before.  We  see  nothing  in  the  Act  of  1870 
to  exclude  tbecklmant  from  the  position  which 
he  occupied  prior  to  the  passage  of  that  Act  as 
a  member  of  a  grade  In  the  active  list  of  line 
officers  of  tbe  navy,  so  far  as  respected  his  sec- 
vice  at  the  naval  academy  after  Ine  date  of  the 
passage  of  that  Act,  whether  he  was  thereafter 
to  be  styled  a  cadet  roidsbipman  or  continne  to 
be  styled  a  midshipman." 

Again  the  court  aald:  "It  Is  Impossible  not 
to  conclude  that  the  claimant  continued  to  be 
after  the  passage  of  tbe  Act  of  1870,  as  he  was 
prior  to  Its  passage,  an  officer  of  tlie  navy  oa 
UBU.  S. 


>,  Google 


UxiTKD  Bmtm  v.  Ehox. 


„  __  JiATing  been  appointed  a  midthlp- 
d  coutiautug  to  bf  a  itndent  in  the  naTs) ' 
Mad«nij,  eren  thoiifch  be  migbt  luve  been 
"J  s^led  after  tlie  puiafte  of  tbe  Act  of 


dlcatea  a  middle  podtlOD  between  Uut  of  a  ra- 
DMlor  officer  and  tbti  of  tbe  common  teaman. 
Ump.  IHct.)    HatIi^ln  the  earl;  itart  of  lart 


■Up."  Cooper,  In  bb  HMoit  of  the  Natyof 
tlie  tTnlled  Statee,  apeakiDg  of  the  Oolonlal  pe- 
riod in  the  middle  of  hat  cratnrf,  nyi:  "About 
thia  time.  It  alio  tiecame  a  ptaclice  among  the 
gentiT  of  the  Amerkao  Piotdncea  to  caoae  their 
lODB  is  be  eatered  ai  mldahlpmeD  In  tbe  royal 
navy."  (p.  84.]  The  flnt  Act  of  Cougran 
qudei  theConitltatlon  eelablbhinK  a  navy,  after 
namtnc  tbe  niperltv  offlcen  to  M  emplc^ed 
on  eatw  ihlp,  deatguatea  tlie  following  "  war- 
rant oiBoerB,  to  be  appointed  by  tbe  Pnaldeot, 
oaraely: ' '  One  MSlng  maiter,  one  boatewalD, 
one  gunner,  one  asOmafccr,  one  carpenter,  and 
dghimldahlpDMnf  and  these  are  placed  before 
"  PM^  atRcm,'  menttoned  in  the  same  con- 
nectloD.  Actof  Uaicb  27. 17H,lSUl.atL. 
850.  If  tbe  law  designates  a  cadet  as  a  mid- 
ihipman,  the  dedgnation  la  an  offldal  one. 
The  qoallflcation  of  cadet  midshipman  Is  nsed 
for  tbe  sake  of  distinction,  to  distinguish  one 
kind  ot  midBhlpman  from  another,  a  midablp- 
man  at  school  from  a  mtdsbipmaa  aboard  ship. 
In  tbe  csae  of  Vnited  Btaia  r.  Emtdtt,  ISi 
U.  a8W[Sh46B1,ItB|meiiredthatHendeewaa 
a  paymaster,  and  had  been  promoted  from  a 
paymaster'a  clerk,  and  this  court,  by  iff.  Jus- 
tiet  Hliier,  said:  "  The  claimant  here  is  an  of- 
ficer of  the  navy,  and  Is,  therefore,  to  be  cred- 
ited wlih  the  actual  time  that  he  served  as  an 
ofUcer  or  enlisted  man  In  tbe  regular  or  volun- 
teer army  or  navy,  or  both.  We  think  the 
words '  officers  or  enlisted  men  Id  the  regular 
or  volnnteeer  army  or  navy,  or  both, 'was  In- 
tended to  Include  all  men  regularly  in  service 
in  the  army  or  navy,  and  that  the  expression 
'oScera  or  enlisted  men 'Is  not  to  be  construed 
distributively  aa  requiring  that  a  person  should 
be  an  enlisted  man,  or  an  officer  nominated 
and  appointed  by  tbe  Proddent,  or  by  ihe  bead 
of  a  depattmeDt,  but  that  It  was  meant  to  in- 
clude all  men  in  service,  either  by  enlistment 
or  regular  appointment,  in  tbe  army  or  navy. 
We  are  of  opinion  that  the  word  '^officer'  Is 
used  In  that  statute  in  the  more  general  sense 
which  would  include  a  pavm^ster's  clerk;  that 
tbta  waa  the  Intention  of  Congress  In  its  enact- 
ment, and  that  the  collation  of   the  words 


tual  aervlce  in  all  respects  and  in  the 

tnannet  as  if  aaU  service  had  been  contlnuona 
and  In  the  legnlar  navy.' " 

The  decision  hi  the  Oaiettif  BenOtevoA  Baiter 
render  It  unnecessary  to  go  over  again  the  his- 
tory ti the  legfalatlon  thafbms on  the  snb^t. 
7%*  dterv  efVu  Oaurt  of  Claim*  it  aJJWmtd. 
I2S  U.  8.  X}.  B.  BookSS.  80 


.UNTTED  STATES  Jfipt, 
JOHN  F.  ENOX 


L  UnHed  Blatea  Oon 
t.  bvdiFMtloaofOM 
utaM  (henSn  mpi 


n  tha  Jodgeof  tae  dtsbiat  ooDrt  lefDsea 

1  rir  tn  anr  iirnn  nia  lialm.  this  smniniis  tn 

■  ninwnlstlmi  nf  litij  Ihn  lialmsiiUnllii  nmiii 

L  rae  presenlatton  oftte  dalm  to  Oe  oudltinB 
ofllaeta  of  the  tieisuri  depaitmsot  and  Its  dla- 
Bltowanae  Iv  them,  was  not  ueoasHir  <*>  (Ive  the 
Muit  ot  oUins  JoHsdlotion  thereof. 

i.  Buoh  claimant  was  not  eompalled  lo  rssoit  to 
awrtt  of  mandaans  anloM  the  otroutt  oonrt  to 
oompal  Ittoaotnpon  bucdalmbrforebringliishls 
action  In  Bweoiuiot  olalma. 

[No.  iao»]. 

BttbmiUtiNin.S,ia8a.    D«eUt&  Not.  a,  1888. 

APPEAL  from  a  Judgment  of  the  Oonrt  <d 
Claims,  for  services  by  appellee  as  Com- 
missioner of  the  United  Statea  Circuit  Courts 


The  fat 


facts  are  stated  In  the  opinion. 

Jtssirt.  A.  H.  Ou-Und,  AUji-Om.,  Bob< 
•rt  A.  Howard.  AMtitt.  Atty-Qen.,  and  F. 
P.  DawoM.  Anift.  AUy.,  for  appellant: 

The  questions  raised  were  held  to  have  been 
substauti^  decided  in  Tunm'i  Gat.  19  Ct. 
CL  639;  WaUae^t  Oiut,  80  GL  OL  878;  ffofar's 
Oatt,  Bl  Ct  OL  80. 

Tlie  questions  arislog  fn  the  case  at  bar  were 
not  at  issue  In  either  or  any  of  such  cases. 

Before  any  such  fees  shall  l>e  allowed  by  any 
officer  of  the  treasui;  (be  prorUons  of  the 
Act  of  1870  must  be  oompliea  with. 

aiytl/*  Oatt,  80  U.  a  18  Wall.  88  (80:479); 
Em^num'*  Omjt  U.  &  071  (84: 793);  Btwaia 
V.  d:&8IGtClS18;&u^(<m'«au«,13  0t. 
CI.  S88;  Real  E»tata  Baititm  BanVt  Oa*e,  IS 
Ct  a.  880. 10*  O.  8.  788  («:  I         " 


Tbe  office  of  a  writ  of  mandamus  Is  to  compel 
tbe  performance  of  a  plain  and  positive  duty, 

Sbpart»  OutUng,  UXS.  8.  14 ^: 49). 

It  u  the  only  adequate  mode  of  relief  whoi 
an  baferior  court  refuses  to  act. 

N.T.L.AF.  ins.  Oa.  t.  WiUon,  83  U.  8.  8 
Pet  291  (8: 849). 

It  may  be  issued  to  compel  a  court  to  proceed 
with  a  cose. 

KniekarbotlKr  In*.  Co.  v.  Oonutodi,  88  TS.A.  18 


Woa  258  (31: 4981 
Mr.  OoorMA.  I , 

That  tbe  claimant  in  this  esse  made  1 


u  KInffi  for  appellee: 


docket  and  indexes  in  the  same  form  aa  tL^ 
used  in  U.  S.  v.  WaOae*.  116  U.  B.  888  (£9:670), 
is  not  disputed  by  appellant 

The  only  objection  made  to  a  recovei?  la  that 
the  account  has  never  been  approved  by  a  dr- 
cult  or  district  court  as  required  by  tlw  Act  td 
February  22, 1870. 

Mandamus  it  only  granted  where  no  other 
legal  remedy  exists. 

^mdaU^.  I7:£87U.S.]2Pet.0Un:1181}; 
UtAm  FM.  R.Co.t.  BM.Hi  U.  8.  848  (W: 
428);  Bt  forte  Outtir^,  »i  U.  a  14  CU:  4B). 


>,Goo^e 


BcpBKicB  Court  or  tb>  Uhttkd  AtAxaa. 


177  (28:691);  Ownr.  .jC  Atento  t.  WMtdea,  71 
U.  a  4  Wall  S2a  (18:  83)^. 

Neither  this  court,  nor  tbe  drciitt  and  die- 
trict  conrta,  nor  aof  Male  court,  bas  an;  power 
whaievet  to  Inue  wrlta  of  mandamua  U>  officen 
of  the  United  Statei. 

Maf^ry  t.  Madiiim,  8  U.  S.  1  Cranch,  1S7 
(9:  60);  Melntyrt  v.  Wood.  11  U.  &  7  Cranch, 
604  (8: 420):  iPOlang  t.  BiUivum,  19  U.  B.  0 
Wheat  09S  (0:  840}. 


The  onlT  coott  tbat  has  that  power  la  the 
Supreme  Court  of  (he  Dlitrlct  <a  Columbia 
and  the  power  <rf  that  court  can  be  eierciaed 
only  upon  such  offlcera  of  the  United  Btniei  as 
hafe  their  offldal  residence  within  the  Diatrict, 
to  which  the  lurisdlction  of  that  court  la  tetd- 
torially  Umiled. 

KendaU  t.  IT  A  87  U.  B.  12  Pet  594  (9: 
1181);  P.  a  T.  *Aurt,  102  n.  8.  878  (26: 161^; 
Batteruorth  t.  HiO,  114  U.  B.  128  (28: 1191. 

Tbe  writ  would  not  be  gianled  to  compel  the 
circuit  or  district  court  to  proceed  to  a  decisioo 
In  a  matter  In  which  Its  action'  would  be  flnal, 
and  from  which  no  appeal  would  He  to  thia 

Comr.  rf  FotenU  ▼.  WhiMes.  *  Wall.  71  U. 
B.  822,  688,  084  (1B:SSS.  EBS);  Kniekerhock«r 
In*.  Go.  T.  Omitock,  83  U.  8.  10  Wall.  8S8 
01: 498). 

When  an  officer  of  tbe  United  Stales  refuse* 
to  perform  tome  plain  mlnistETial  act  at  the  in- 
Blance  of  a  \paxig  entitled  to  Its  performance, 
the  aggrieved  party  will  have  hiaoptlon  to  ap- 

ej  for  a  mandamus  or  to  bilng  bis  action  at 
w  against  the  officer. 

Kandaa  t.  Bloke*.  «  U.  S.  8  Bow.  87,  98 
(11:  OOe.  SIS).    ' 

When  the  officers  of  the  United  States  arbi- 
trarily refuse  to  take  the  steps  enjoined  upon 
them  by  law  to  enable  the  claimant  to  secure 
his  money  from  tbe  treasury,  such  a  claimant, 
provided  ne  has  been  diligent  In  performing  all 
that  tbe  law  requires  of  bim,  may  bring  his  ac- 
tion in  the  court  of  claims,  without  proceeding 
against  tbe  officers,  by  mandamus  or  otherwise, 
to  comMl  them  to  perform  tbe  duties  imposed 
upon  them  by  law. 

OiByiidtT.  P:  a  107  U.  B.  407  (87:  883). 

No  power,  not  judicial  in  its  character,  can 
be  conferred  upon  tbe  Circuit  Courla  <h  Ibe 


U.  B.  T.  FerrHra,  B4  U.  8. 18  How.  40  (14;  42); 
U.  3.  V,  Todd,  84  U.  B.  18  How.  82,  note  (14: 
41);  flwton  V.  U.  8.  68 1.  8.  8  WaU.  B81  {17: 
921);  U.  B.  y.  Jans*.  119  U.  8.  477  (80:  440); 
BxparU  Oant,  17  Fed.  Bep.  471,  472.  478. 

Their  decisions  cannot  be  revised  and  cor- 
tected  by  a  clerk  In  an  auditor's  or  comptroller'a 
office. 

OrtttenX  Oitt  Ltti  StoOi  Oo.  v.  Buteher^ 
Union.  120  U.  S.  141, 107  (80:  614,  «31). 

It  waa  compeleDt  for  Uie  Gommlsrioner, 
without  8nt  prcMnting  bis  claim  tor  docket 


This  Is  an  appeal  from  the  Court  <a  Claims 
brought  by  the  United  Btates  to  reverse  a  judg- 
ment  obtained  t^  John  F.  Enox,  tbe  appellee, 
for  (he  sum  of  |180  for  aervlces  aa  a  Oommle- 
siooer  of  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Texaa 

Tbeee  services  were  the  keeping  of  a  docket 
aod  making  entrlea  therein  in  regard  to  parties 
brought  before  him  charged  with  vlolatioos  of 
tbe  lawa  of  the  United  Btatea.  Two  objecUon* 
were  made  in  the  court  below,  and  are  repro- 
duced here,  to  the  claimant's  right  to  recover 
in  the  Court  of  Claims.  Tbe  flret  of  tbeae  i» 
that  no  approval  or  disapproval  of  the  claim 
waa  made  by  the  circuit  or  district  court. 
This  propoalljaD  Is  founded  on  the  flist  section 
of  tbe  Act  of  Pebriiary  33,  1876  (18  U.  H.  Stat. 
at  L.  888),  which  reads  as  follows: 

"That  before  any  bill  of  costs  shall  be  taxed 
by  BDT  judge  or  other  officer,  or  anv  account 
payable  out  of  the  money  of  tiie  United  Slate* 
shall  be  allowed  by  any  ofacer  of  the  treasury, 
in  favor  of  clerks,  marshals,  or  district  attor- 
neys, tbe  party  claiming  such  account  ahall 
reader  the  same,  with  tbe  voucher!  and  itetaa 
thereof,  to  a  United  Slates  Circuit  or  Dhrtrict 
Court,  and,  in  presence  of  the  district  attorney 
or  his  sworn  assistant,  whose  presence  shall  b* 
noted  on  the  record,  prove  in  open  court,  to  tbe 
satisfaction  of  tbe  court,  by  his  own  oatb  o 


services  therein  charged  have  been  actually  and 
necessarily  performed  as  therein  stated;  and 
that  the  dishursenientB  charged  have  been  fully 
paid  Id  lawful  money;  and  the  court  ahall 
thereupon  cause  lo  be  entered  of  record  en  or- 
der approving  or  disapproving  the  account  aa 
may  be  according  to  law  and  Just.  United 
Btates  Commissioners  shall  forwaid  tbelr  ac- 
counts, duty  verified  by  oath,  to  tiie  district  at- 
torneys of  their  Ten>ectlve  dlstricta.  In  wbook 
they  shall  be  submitted  for  approval  In  open 
court,  and  the  court  shall  pass  upon  the  saroo 
In  the  manner  aforesaid.  Accounts  and  vouch- 
ers of  clerks,  marshals,  and  district  attorneys 
shall  be  made  In  duplicate,  to  be  marked  re- 
spectively 'original'  and  'duplicate.'  And  it 
shall  be  tbe  duty  of  the  clerk  to  forward  th» 
original  accounts  and  vouchers  of  the  t^cerft 
above  specified,  when  approved,  to  the  i«oper 
accounting  officers  of  the  tnuoij.  and  lo  re- 
t^D  In  hS  office  the  duplicates,  where  Ihey 
shall  be  open  lo  public  inmctlon  at  all  ttmca. 
Nothing  cont^ned  in  this  Act  shall  bs  deemed 
in  anv  wise  lo  diminish  oraflect  tbe  right  of  re- 
vision of  tlie  accounts  to  which  tbia  AM  appliea,. 
by  the  accounting  officen  of  the  treasury,  ■» 
exercised  under  the  laws  now  in  force." 

It  wiil  be  observed  that  this  section  makes  & 
■omenhat  different  provision  aa  to  the  ooorse- 
to  be  pursued  hj  cieriu.  manthals  and  district. 
attorneys  who  have  accounts  against  the- 
Oovemment,  and  that  which  is  to  be  taken  by 
United  Stales  CommlBslonera.  Tbe  former 
shall  render  ihcir  accoutila,  with  the  vouchers 
and  Items  thereof,  to  a  United  Slates  Circuit  or 
District  Court,  and  lo  open  court  prove  them 
in  tbe  presence  of  the  district  attorney  <a  bi» 
awom  assistant,  whose  preaeiwe  shall  be  noted 
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UsiTBD  Statu  t.  Kboz. 


OB  Uie  record,  "uid  the  couit  ahaU  tlierenpon 
CHue  to  be  entered  of  record  ui  order  Approv- 
ing or  dJnpprovtaK  the  account,  ae  may  oe  ac- 
cwdlnx  to  law  and  Just."  Aa  to  commission- 
era,  it  u  piOTlded  that  tbey  "aball  forward  their 
acoountB,  duly  Terlfled  by  oath,  lo  the  district 
BttorncTBOf  ttiUT  respective  districts,  hy  whom 
they  ibftll  be  sntimitted  for  approval  in  open 
court,  and  the  court  aliall  pass  upon  the  ume 
In  the  manner  aforesaid." 

The  same  section  also  requires  "that  before 
•ny  tdll  ot  coats  siiaU  be  tazed  by  any  judge  or 
Dtber  officer,  ot  any  account  payabla  oatoi  the 
motley  of  tlie  United  States  aiiul  lie  allowed  by 
sny  (fflcer  of  tbe  treasury"  in  favor  of  tbeee  pai^ 
ties,  the  {HOoeedfaM  Juat  stated  sli^  lie  had. 
It  is  also  provided  uiat  "Nothing  contained  Is 
tliia  AjA  sjuU  be  deemed  in  any  wise  to  dimin- 
ish or  aHect  the  right  of  revMon  of  the  ac- 
Gonnts  to  which  Uils  Act  applies  by  the  aooount- 
Ing  oSlcers  of  ttie  treasury,  as  esercfsed  under 
the  laws  now  iu  foi«a" 

The  flndlnga  of  fact,  made  by  the  court  In 
this  cas^  etiow  Uut  Enox  did  keep  tlie  docket 
and  lender  the  services  charged  in  his  petidon, 
to  the  amount  tSOO;  but  the  court  of  claims  dis- 
allowed aU  but  fl98  of  it,  as  being  barred  by  the 
Btatote  of  limitations.  Tbat  court  also  finds 
thstthe  claimant  made  out  and  verified  by  oath 
his  account  of  fees  for  keeping  said  docket, 
and  tbat  be  seat  it  to  the  Uniied  States  DIstilct 
Attorney  to  be  presented  to  the  court.  It 
further  appears  t>y  correspondence  between  tlie 
claimant  and  the  clerk  of  the  court  and  thedis- 
trlct  attorney  that  the  latter  offered  to  present 
the  account  lo  the  Judge  at  Dallas,  but  that  the 
judge  refused  to  receive  ow  afmrove  it,  sugKest- 
ing  tbat  the  district  attorney  had  better  call  for 
the  books  and  examine  them  himself,  and  see  if 
the  account  was  correct. 

Soon  after  the  dalmast  look  his  books  to 
Waco,  and  left  them  with  the  district  attorney 
for  examination.  That  officer  thereafter  re- 
turned the  books  to  Pilm,  and  informed  him 


Dallas  and  another  at  Waco  for  the  Hortbem 
District  of  Texas;  and  we  take  this  statement 
of  what  occurred  to  amount  to  a  presentation 
1>v  tlie  dMmant  of  bb  account  through  the 
district  attmmey  to  the  court,  and  an  aosolute 
lefnsal  by  the  court  to  act  upon  the  claim. 

Secdtn  846  of  tbe  Berised  Statutea  declares 
•a follows:  "nieacconnlaof districtaltomeys, 
derka,  maishala  and  commisdoners  of  drcnit 
courts  shaB  be  examined  and  certified  by  the 


X  officers  of  the  Treasury  Department 
for  setoemenL  Tbey  ahall  then  be  subject  to 
revirion  upon  their  merits  by  said  accounting 
ofllcers,  as  in  case  of  other  public  accounts."' 

It  was  decided  in  Unilti  Stala  v.  Wallaet, 
lie  IT.  8.  808  ISB:8TS],  tbat  a  United  States 
Commissioner  who  kept  a  docket,  by  direciIoD 
of  the  court  appointing  him,  and  entered  there- 
in the  proceedings  in  oimlnal  cases  beard  and 
deddea  by  him,  is  eotllled  to  the  same  fees 
allowed  to  derka  of  courts  by  section  628  of 
the  Bevised  Statutes  for  the  keeping  of  their 

It  is  evident  from  the  language  of  section 
846,  and  that  of  the  Act  of  1875,  above  cited, 
128  U.S. 


that  the  Treasury  Department  has  a  right  to 
require  some  action  by  the  district  attorney  and 
the  court,before  it  will  allow  or  consider  a  claim 
in  such  a  case  aa  ibla. 

The  second  objection  made  by  counsel  for 
the  United  States  Is  that  the  claim  should  have 
been  nreaeated  at  the  Treasury  Department  and 
have  Deen  disallowed  bj  the  accounting  offi- 
cers.   This  question  was  considered  in  <%di 


in  substance  that  the  action  of  the  Auditing 
Depailmeut,  either  In  allowing  or  rejecting 
such  a  claim,  was  not  an  essential  prerequisite  to 
the  JttrisdicUon  of  the  court  of  claims  to  hear 
it.  In  that  case  It  appeared  that  the  court  of 
claims  had  refused  to  consider  a  claim  against 
the  United  States  presented  to  It  because  the 
claimant  had  not  compiled  with  a  rule  of  that 
court  which  required  that  the  party  should 
have  first  gone  to  the  department  which  mit^ 
have  entertained  it,  before  he  was  permitted  to 
proceed  in  that  tribunal.  But  this  court  held 
that  such  a  rule  was  "an  additional  reatrictloD 
to  the  exercise  of  JurisdicUoD  by  tbat  court. 
It  required  the  claimant  to  do  what  the  Acts 
giving  the  oonrt  Jurisdiction  did  not  require 
Um  to  do,  before  it  would  assume  Jnrisdictloii 
of^case."  The  rule  was,  therefore,  declared 
to  be  void,  and  the  court  of  claims  was  directed 
to  proceed  with  the  consideration  of  the  case. 

The  presentation,  therefore,  of  the  pieMnt 
case  to  the  officers  of  the  QoTemmoit  charged 
with  the  auditing  ofsuch  accounts  In  UieTreas- 
my  Department  was  not  necessary  to  rive  the 
court  of  claieis  JurisdlcUoo,  and  tt  would  have 
been  a  nseless  stop  because  the  statute  express- 
ly s^  that  the  court  shall  first  "cause  to  be 
entered  of  record  an  order  approving  or  disap- 
proving the  account,  as  may  be  according  to 
Uw  and  Just" 

No  provision  Is  made  for  a  refusal  by  tha 
court  to  ati  upon  a  cUm,  and  the  most  forci- 
ble argument  now  made  on  behalf  of  the  Gor- 
emment  against  the  rli^t  of  the  Court  of  Claims 
lo  take  Jurisdiction  of  this  case  is  Uiat  no  such 
order  was  made  by  the  Circuit  or  District  Court, 
and  Uut  the  proper  reiaedy  for  the  daimant  is 
ooeedini;  in  mandamus  to  compel  the  dr 

_    Court  to  act  upon  tlie  account 

We  do  not  know  wbat  may  have  been  tbe 
drcumstances  which  Induced  tbat  court  to  de- 
cline to  act  upon  this  claim,  but  we  are  not 
prepared  to  say  that  such  a  writ  is  the  proper 
remedy  for  tiie  claimant  to  resort  to  here.  If 
there  yen  no  otiier  this  might  be  so,  but  Um 
attempt  to  proceed  by  mandamus  would  raise 
theqnestlon.alwayaatroublesome  one,  whether 
it  Is  a  part  of  the  Judicial  fnncHoo  to  take  part 
is  auditing  the  accounts  against  the  Oovem- 
ment,  or  prepulng  them  for  submission  to  tbe 
auditing  offlcen  jBot  as  we  feel  well  assured 
that  the  clalmaDtr  who  has  done  everything  in 
his  power  to  secure  action  upon  his  account  by 
the  district  attorney  sod  tbs  court,  and  who  has 
a  Just  clalro  against  the  Qoveroment  for  services 
rendered  un^tbe  Act  of  Congress,  has  a  rem- 
edy In  the  Court  of  Cl^ms,  we  do  not  see  whr 
he  should  be  compelled  first  to  resort  to  a  writ 
of  mandamus  against  the  Circuit  Court.  This 
remedy,  always  an  unusual  one  and  out  of  the 
ordinary  course  of  proceeding,  would  be  at- 
tended in  the  case  bdfon  u  with  delay  aud 
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moit    ItlitiMbjuymeuafodB* 

o  roeedy  ■■  u  Ktlon  Id  tho  Coitrt 

U  be  iltoald  nioceed  aftar  tronble. 


or  •  dlupproral  <tf&b  claim,  be  vouU  tdU 
liKTe  to  go  b>  the  iodMiig  DeMrtment,  In 
whldi  the  utloii  of  the  court  b  <mj  td^iaorj, 
or  he  miAt  ne  In  the  Ooort  of  Clainu  u  ahown 
la  the  cue  of  OInb  t.  United  Stain.  SO  U.  & 
18  w«iL  as  ^UtO]. 

We  an,  tberefore,  of  opinion  that  the  Oonrt 
of  Olalmabaf  •-'-"--■  *  •■-  —  --  ^  ^- 
fiidgmmtU<^ 


HARRIET  BROWN.  Agpt., 


(Bm  8.  a  Bepotter^  ed.  KS-tUJ 

3Mt^ariout7tem~r-partia  in  equitu—iffnvnt 
aau»e»—timt,vihtKeflh»e*»ene$<faeontmat 
— uHun  antract  not  abandotud. 


efuMTTPM^toeomeporMoMOtthe 

na»nritr1  thr  ntilnnrfnii  iriiiiilMTailniMinM  iiaii 
DO*  nerall. 

&  ItlanMlDdlmenMblettMtaDaMparUMalioald 
h»Te  an  inteieM  m  all  tba  matten  ooDtBiiied  Id  Uie 
•nib  tt  wlU  be  (ufflotat  It  «adi  partT  baa — 


are  ooniwoted  with  the  otltera. 
I.  To  lapportthe  objeattoii  of 

■ B  the  bill  oontaiiw  or— 

le  peiaoD,  two 


the  ntt,  and  Ihar 


aaalnattl 
flntTSei 


'  KTOUndt  of  •ott  maitbedffi 
<w)n  an — -• •  ■ --'— 

a  MIL 

t.  Tfanenarbemade  ottheMMOoe  ot  tte  oon- 
toaot;  but  It  mnet  aOniuitlveir  appear  that  the  p«r^ 
Tlea  renarded  time  «B  bd  MaeoHaT  element  ia  their 
BCieemeiiC,  or  aoonrt  <tf  eqnl^  will  not  10  reffard  Ik 

6.  Wlieie"- .-—.I . 


ponemanti 
mepuroha 


baftiSs 


purohaaemoDW,  aooeptaiMe 
)t  and  demand  for  pMorman 
traot  had  not  boon  abandonet 
[H'o.  B0.1 

SiOmitudJpraa.isss.  ikMtdSirt.a.ia8s. 


if  the  XSuittA  BUtee  for  the  Northern  Dle- 
trlct  of  nilnofa,  for  apedflc  perfoimaiice  of  a 
contract  by  appellant,  etc.    Affrmed. 


Statement  by  Mr.  Jitttiee 

Tbla  litigation  arose  from  a  creditara'  bDI,  filed 
Id  one  of  Uie  courU  of  IlUnote,  by  Edward  R. 
Eoowlton  agafDrt  the  City  of  JoUet  Water 
Works  Company,  Jesse  W.  Starr  and  Harriet 
BrowD,  for  the  enforcement  of  a  Judgment 
agiJnst the  flnt  named  two  defendants;  forthe 
appointment  of  a  receiver  of  the  property  used 
by  that  company  In  Its  builneas;  ana  for 


lieo  upon  some  of  the 
WoAs  Company,  aotd 
Um  to  that  compooj. 


The  Ooaranlee  Trust  and  SafeDepodt  Oom- 
p«nT,  a  Corp(»mttOD  of  Fennaylruila,  being 
made  a  defeiuiaDt,  the  cauae,  npon  Ita  motion, 
waa  removed  to  the  United  Olales  Ciicalt  Oourt 


for  the  Notthetn  District  ot  Bltni^  npon  the 
itroimd  of  Ihe  dlwae  dtlcenship  of  the  partleiL 
Bubsequently  that  Oompany  Died  ita  cross  bill 


of  her  contract  of  sale  to  Starr, 

The  cnMi  bin  aDegea,  hi  anbeUnoe,  that  by 
oeitahi  inatromenla  In  wrltiaK,  bearing  dat& 
respectively,  the  16th  and  ITui  of  Jane,  and 
the  9lh  of  October,  1880,  SUrr  nndertook  with 
the  City  ot  Joliet  to  cooitract  aoA  maintain  a 
system  of  water  worts  for  that  dty  and  lu  clt- 
fieDS,lDcon>ldeTatloDof  whidilta^eedloerant 
to  him  and  his  succeeaots  oertata  franchisee, 
ri^ta  nod  rentals  connected  therewith;  that 
on  the  4th  of  October,  1880.  he  entered  into  a 
written  agreemeot  with  Harriet  Brown,  by  [40S] 
which.  Id  consideration  of  $1,000  to  be  paid  to 
lier,  she  asieed  to  conv^  to  him  •  oeilsin  par- 
cel of  land  In  JoIIet;  that  mibsequently  he  en- 
tered into  a  verbal  agreement  with  her  for  the 
puicbaae  of  other  parcels  of  land,  makinc  In  all 
9.60  acres,  for  which  he  was  to  pay  atotal  price 
of  $4,800;  that  on  the  10th  of  December  there- 
after, Mrs.  Brown,  by  warrant  deed,  conveyed 
all  of  said  parcels  to  Starr,  placing  the  deed  la 
the  bands  of  one  Hobbs,  for  delivery  to  Starr, 
upoD  tbfl  payment  of  the  balance  of  the  pui^ 
cbaae  money;  aiu)  that  on  the  8d  of  November 
Starr  paid  to  her,  od  that  purchase,  the  sum  of 
tSOO,  and  on  the  ITth  of  February,  1881,  the 
further  sum  of  $1,000. 

It  waa  also  alle^ ,  In  the  croaa  bUl,  that  Im- 
mediately after  sSd  agreements,  and  with  full 
knowledge  and  consent  of  Mrs.  Brown,  Starr 


make  permanent  and  ezpaulTe  ImprovemeuCa 
thereon  for  water-works  purposes;  that  he  and 
his  asdgnee,  hereinafter  mentioned,  continued 
'-  make  such  improvements  at  a  coetof  about 
.  .0,000,  and  remained  in  nnlnteinipted  posses- 
sion of  the  premise*  nnUl  tbev  were  delivered 
to  the  recdver  appolored  In  tab  UtlgntioD;  all 
this  wllhlD  the  duly  sight  of  Mrs.  Brown,  and 
without  objection  m  molestation  on  her  pftrt; 
that  to  supplement  his  Individual  resources, 
which  were  tusnfflclent  to  carry  out  his  agree~ 
ment  with  the  dty,  Starr  resorted  to  the  plan 
of  creadog  a  corporation  under  the  local  una 
of  the  State,  and  by  means  of  its  negoliabla 
bonds  and  stocks  ralslDg  money  aufflclent  to 
complete  said  water  works;  and  that  to  ao- 
complish  this  purpose  the  City  of  Joliet  Water 
Works  Company  was  organized,  with  a  cq>llal 
Bto<^  of  $300,000,  of  which  amount  Starr  buI>< 
cribed  for  $105,000  in  bis  Individual  name. 

It  Is  further  alleged  in  the  cross  bill  that  liif 
mediately  upon  the  organization  of  that  cor^ 
poration.  and  on  the  Otb  of  December,  1880. 
Starr  conveyed  to  It  audita  assigns  bis  contracts 
with  the  City  of  JoUel,  as  well  as  the  rigblii, 
froDcbisea  and  property,  real  and  personal, 
connected  therewith.  Including  the  property 
purchased  from  Hre.  Brown,  and  agreed  wltii 
the  company  to  complete  the  system  of  water 
works  contemplated  by  hia  oootract  with  t1i« 
dty,  and  deliver  tbem  to  the  cotopany  within  « 
1£8  U.  S. 


BBOim  T.  QcABANnm  Tbdw  ft  Sate  Dsponr  Ca 


reasoiuible  time;  tliat  br  the  agreement  lut  men- 
tioned the  company,  siarr  being  a  director  and 
the  prJDdpol  manager,  aa  irell  as  Ihembcriber 
for  all  of  ita  capita]  atock  except  fS.OOO,  agreed 
to  credit  blm  forthwith  with  (IDS.OOO  on  his 
aabacripdOQ  to  itg  capital  atock,  and  to  deliver 
to  blm  its  bonda  to  tbe«mount  of  $140,000,  par 

Talae,  and  also  to  aecnre  their  payment  b 

ecutlng  to  tba  complainant  Id  the  cn»a 
morteage  upon  all  the  property,  rights  and 
fouuSiiaea  then  owned,  or  thereafter  to  be  ac- 
quired In  it;  that  said  bonda  were  accordingly 
deiiTered  to  Starr,  and  the  mortgage  r—  -'~'~ 
executed  to  the  complainant  In  the  c 


they  are  now  held  bya  large  number  of  perw^ns 
and  corporations;  that  the  Water  Works  Com- 

Bny  has  made  default  In  the  payment  of  the 
«rest  coupons  due  on  said  bonds,  and  for 
more  than  four  calender  months  has  continued 
to  make  default;  end  that.  In  obedience  to  the 
reqneat  made  to  it,  according  to  the  terms  of  die 
mortgage,  by  a  majority  Inlntereatol  Ibe  bold- 
era  of  bonds,  the  complainant  in  the  cron  bill, 
as  trustee,  fllea  Ita  cross  bill  for  foreclosure. 
The  bill  still  farther  avers  that,  in  consequence 
of  the  asrignment  of  Starr  to  the  Water  Works 
Company  and  the  eiecution  of  said  mortgage, 
the  trustee  was  iuTested  with  the  right,  upon 
the  payment  of  the  purchase  money  due  to  Mrs, 
Brown,  with  lulerest  thereon,  to  demand  of  her 
»  apedflc  performance  of  her  agreement  with 
Starr;  that,  as  such  morteagee,  the  Guarantee 
Troat  and  Safe  Depodt  Compauy  has  always 
been  wilUnK  to  perform  the  aereement  - '  "- 
and  to  pay  nla  vendor  the  resfdtie  of  i 

Gbaae  money  due  to  her,  with  interest. 

fug  a  proper  deed  of  conveyance,  and  la  stUl 
ready  and  offers  to  pay  the  said  residue;  and 
that  the  Water  Works  Company  Is  hopel  ' 
inatdvent,  having  no  proper^,  eicept  thai 
end  by  the  nrartgage.  The  bill  pray* : 
foredomre  and  sab;  that  the  proceeds  tlu 
after  paying  certain  feea  and  current  expenses, 
mav  De  distrtbnted  In  payment  of  safd  bonds 
ana  coopons;  that  an  account  may  be  taken 
of  the  amount  due  on  account  of  the  purchase 
,^._  money  doeloUrs.  Brown  from  Starr;  and  that 
■  *"'  die  be  decreed  to  BDedflcallvDerform  her  Bgree- 
jesh^be 
property. 


die  be  decreed  to  spedflcally  perform  Jier  ai 
menUtoconr^,  •otbatsJdmortgagf  ' 
•  TaUd  and  flnt  Hen  on  the  property. 

HiB.  Brown  Died  a  demurrer  to  the  amended 
'^roas  bdl,  allegingspeclBcatly  that  the  same 
msmoltifariona.  Thia  demurrer  having  been 
overruled,  she  thereupon  answered,  averring 
berigDoranoe  of  theeoDtract  between  Starr  and 
tbecnj;  admittlngthdenterinefntothewTitten 
eootract  with  Stan,  hut  alleBng  that  it  was 
thereafter  wholly  and  complete^  abandoned 


right  to  canrontthat  contract;  admitting  that 
be  afterwanfa  verbally  negotiated  for  the  pnr- 
diaae  of  alargertraclof  land, but  alleging  that 
■■Id  negotiation,  aa  a  contract  was  void,  under 
tbe  Statute  of  Frauds;  thatbyltstermslbepay- 
ment  of  the  entire  purchase  price  was  a  condi- 
tion precedent  to  the  veaUng  in  himot  any  title 
whatever;  that  the  possession  and  the  Improve- 
ments were  made  without  her  consent,  express 
or  impHed,  and  with  his  eyes  open,  and  that 
■be  la  entitled  to  the  whole,  augmented  in  valne 
U8U.  8. 


the  pnrcliBse  money  due  trom  Starr,  but  bad 
been  unsucceEstul;  that  the  negotiation  and 
transactioD,  so  far  as  he  and  those  cMming  un> 
der  him  or  acting  with  him  irere  concerned, 
had  been  B  fraud  upon  her;  that  bv  reason  of 
such  failure  onhispart,  and  thalof  Lis  success- 


_  void;  and  that  the  amenJdd  ci  _ 

was  multifarious:  and  praying  the  same  bene&l 
of  her  answer  as  if  uie  had  specifically  de- 
murred to  the  UU.  To  this  answer  ■  replica- 
tion was  filed. 

Pursuant  to  a  decree  of  tbe  court,  on  tbe  81st 
of  March,  1888,  upon  the  petition  of  John  D. 


sold,  and  bouriit  t;  Joseph  H.  Foster,  of 
Fortsmonth,  K  H.  On  June  0,  1S8S,  a  de- 
cree of  foreclosnie  was  entered  ap<m  the  cross 
bin  against  tbe  fund  realized  by  the  sale. 

After  some  other  proceedings,  not  necessarv  [MIS] 
to  be  stated,  a  further  decree  was  enterea, 
August  19,  1888,  adjudgbig  (bat  there  was 
justly  due  to  Harriet  Brown,  on  account  of 
said  purchase  money  of  the  premises  sold  to 
Starr  including  interest,  tbe  sum  of  t8,9d4, 
and  uat  her  said  agreement  wltb  Starr  be  per> 
formed  and  carriedinto  eiecution. 


perfected  t 


I  amii^  which  bringa  her  case 


JfoMT*.  Oharttt  A.  Jhipet  and  Monroe  Zb 
Wlll»i>d,  for  appellant: 

Where  the  li^t  of  «  person  to  q>eclflc  relief 
against  another  la  ao  Incumbered  that  be  cannot 
assert  bis  own  right  till  be  baa  got  rid  of  that 
Incumbrance,  be  cannot  include  the  object  of 
getting  rid  of  the  incumbrance  In  a  suit  for 
specif^  relief.  If  he  do  so  Us  bill  will  be  mul- 
tuarions. 

1  Dan.  I 
g  272;  iWaJ*.  B^noldt,  I  .  -,- 

It  la  not  proper  In  «  foreclosure  suit  to  try  a 
claim  of  title  paramount  to  that  of  the  mort- 
gagor. The  only  ph>per  object  of  the  suit  la 
to  oar  the  mortj^igor  and  thoab  claiming  under 
him. 

Jones,  Mortg.  Sg  1489, 1440, 1440;  (Oapman 
Wen,  17  N;  T.  125;  Stoiy,  Bq.  n.  g  SSO. 

Where  the  purchaaer  has  wantonly  refused 
to  pay  at  the  time,  wbeo  be  had  the  meana  and 
coma  have  done  so,  he  cannot  ask  tbe  court  to 
excuse  blm  for  hla  willful  disregard  of  tbe 
specified  lermsof  his  oUlgatlon,  no  matter  how 
soon  be  may  have  repented  of  his  perversene« 
and  ottered  to  perform. 

DiOo  V.  Sirding,  78  M  117. 

Tbe  decree  Is  against  the  evidence,  for  the 

ason  that  no  actual  tender  had  ever  been 

ade  and  no  facta  are  ihown  to  excuae  such 
tender  or  otter. 

Pom.  Spec.  Perf.  §g  826,  860.  861;  Oyjs  r. 
Ttat,  5  nL  903. 

Aasigneea  for  value  should  be  anbrogated  to 
all  the  Tigbta  the  holders  of  the  ooupcme  had. 

Ettehum  V.  Duncan.  06  U.  8.  «» (U:  866}| 
Blgelow,  EMop.  {187%  478. 


>,Goo^e 


John»on,  I 


BuFsmcB  Coam  of  t 

If  the  osQiTGonldbeMt  up,  the  bondbolden 
i. ..,_._...,,  _..,^ 

.  «™,«.„juT  ni,  45;  DtWolf  t. 
,     B  U.  S.  10  Wheat.  867  (6: 848). 
1  proceeding  in  rem,  the  only  defenwa 
allowed  nre  such  as  payment,  BBtisfaction,  dis- 
charge, release,  or  aever  k  lien.    . 

Bmdertm  t,  PtUmer,  71  111.  679;  Fittg«rald 
T.  Farrittat^ti  HI.  238;  C^mwnftr  t.  Mooen 
9S  ni  leS;  irUtoT.  Wmiam»,  a  N.  J.  Eq.  876 
888;  Troup  v.  Baiffht,  1  Hopk.  289;  Petal  " 
Bliit,  g  Ve«.  668. 

ifr.  i.  L.  Hiffh.  for  appeUee: 

The  ohJectloD  of  multifaHoiiSDen  ia  purely 
tachulcal  and  is  never  coDBiderad  with  favor  by 
coorta  of  equitv.  AppellaDt  waa  not  odIj  a 
proper  but  an  aDaolutalT  indiapenaable  parly  to 
the  cioaa  blU. 

Batman  T.  Bank  ef  I/btfolk,  U  AIk.  860' 
Comvidl  V.  Lm,  14  dona.  624;  Brinkerhoff  v. 
Brown,  6  Jofana.  Cb.  189;  Rami  t.  Bann,  95 
HI.  488;  Brown  ▼,  Etenai  SetOement  Cheetc 
Aim.  69  N.  T.  243. 

tTnlew  the  court  can  see  Ibat  hardship  and 
injustics  have  reaulMd  from  the  joioder  of 
putiea,  a  decree  should  not  be  leveised  upon 
tbla  givuDd. 

OSwr  7.  Piait,  44  U.  S.  .8  How.  888  ni: 
6231.  ^ 

lero  deky  apon  the  part  of  the  vendee  in 


divlduila  demanito  which  kre  wl 
In  muMiaUoD  of  thla,  K  ia  Mid  IT  MO  Mate  be  aoM 
la  Iota  to  dlffereat  persoiu,  the  DurDhasen  oonld 
notjoinm eihlbltloToDe  tiUl  a^iatWve^ot 


oact.  In  DQWar  connected  *uu  _uu  uuiEr.  aoui  i 
tot  R  Bpeoltlo  execution,  wbodiar  Bled  br  the  vend-  ' 
or  or  readeeaguoat  balUnit«d  to  one  oontraot" 
W  v'''"7™'«««w'»4  ^ienlOotlenhani,  la 
Campbell T.  Jrtuhau  raim.tiStaDd  In  IMrLft  C. 
603,  to  U;  down  an*  ndo  vpllcable  unlveiMllr, 
or  to  nj  what  miadtuta  multUarlooanen,  aaiui 
Bbvtraot  piopodtlon,  It,  upon  the  authorities,  ui- 
terlrlmposBlble.'  Bvory  caw  muat  be  Koveraed 
by  lla  own  olroumnanaca;  and,  aa  tbcoe  are  aa 
diTertlfled  as  the  namec  at  the  nutlea,  the  court 
mutt  czerdae  a  aound  dlsoretloo  on  the  aubtect. 
Whibtpartlea  should  not  be  aubleoted  lo  expend 


e  bill  all  who  have  aa 

■""'r  in  ooDtrorenj'. 

aen  under  dlsUoct 


though  the  Inlcrasta  ma;  hi 


the  . 

preveni  a  apedflc  performance,  where  the  ven- 
dee iain  posKnloi)  with  the  vendor's  consent, 
and  eapecially  whs«  he  has  made  valnable 
and  permanent  improvementa  upon  the  piem- 


-    1,  61  U.  8.  90  How.  611  (IS:  1006);  Badni 
Oor(ii>n,49N.  H.444. 
" •",  and  improvementa  are  grounds 


V.  Jaecbt,  111  Mass.  82;  Murphy  v. 
.81  111.  611:  Bmier  v.  CbMiwH,  8 
Mich.  468;  Baxju  v.  Oordon,  49  N.  H.  444. 

Where  one   party   fails  In  perfonning  tite 
contract,  the  otJier  if  he  means  to  rracind  the 
contract,  should  give  a  dear  notice  of  hla  ' 
tendon. 
BtynoUb  r  IfOton,  6  Madd.  18. 


It  is  contended  tiy  the  appellant  that  Qta 
decree  below  should  be  reversed  on  the  ground 
that  the  cross  bill  is  multifarious.  In  8Madi 
T.  Zftomoi,  60  U.  8. 18  How.  268  [16: 868],  thb 
oblectioii  waa  urged  against  a  bill,  and  io  con- 
werliig  tht  <d>jMtion  the  court  say: 


Bo  in  Oatnti  v.  Oheu.  48  U.  8.  2  How.  619. 
«43  [11:402,  411],  the  court  aay: 
"In  ^"•l.tDma. a bfU  la  aald  to  be — '"^ 
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In  that  case  the  bill  waa  filed  against  the 
TO  executors  of  the  will  of  Daoiel  Clark,  the 
heirs  at  law  of  his  legatee,  and  the  several 
purchasers  of  various  piecesof  property  which 
had  been  aald  off  from  the  estate.  The  relief 
asked  was  an  accounting  in  respect  to  the  renU 
profits  of  the  several  parcels,  and  for  gen- 
erul  relief  as  the  heir  and  devisee  of  Clark  un- 
der a  different  teetamenL    Under  \h]a  stale  of 


I,  theo 


rtsaid: 


"The  rl^-ht  of  the  oomplalnant.  Hyia,  a 


:  unmedlatol}'  under  the  i 


aim  mediately 

, —  „„  „,  iail,aJthough 

their  puTohasee  were  made  at  dllTereat  times  aad 
for  dlatinot  parcels  of  the  propertf.  I'her  have  ■ 
com  mon  source  ol  title,  but  no  commou  lat«i«sl 
In  their  purcbaaon.  Andtlie  quesUoaHrlees,  on  tbia 
ataie  of  laots,  wbether  there  is  mlgJolDder  or  mul< 
tJfBiiouBnesa  In  the  bill  whlob  niakea  the  defead- 
anla  parttes  "...  "Aad  the  main  rround  uf  the 
detenEe,  thevmlldltr  of  the  will  oriaiI.Bnd  the 
prooeedtara  under  it.  la  oomman  to  all  the  defend- 
ants. Their  Interests  majt  tie  Of  Breater  or  lea 
eitent,  but  that  oonalltutea  a  dlSerenoe  In  duree 
only,  and  not  In  principle,  Thareoan  twnodoubt 
thai  a  bill  might  have  beea  filed  agalDSt  each  of 
the  defendants,  hut  the  quenlon  la  whether  tfaer 
aotallbelaialudedlntbeaBDiebill.   3%ofaoU 


„,. codafead- 

ants.  In  ever;  tact  wblob  goat  to  Impair  or  eatnb- 
llsh  the  authorlu'  of  the  executora,  all  the  defeod- 
auta  Bi«  alike  IntereEted.  la  Its  present  form  the 
bill  avolda  multipUonyof  aulto.  wfUiout  aubJeotlnB 
the  detendanta  to  Inoonveuleniie  or  unreawmable 


The  case  againat  one  defendant  may  b«  M> 
entire  as  to  b«  incapable  of  being  proaecuted 

several  sulu;  ana  yet  some  other  defendant 
may  be  a  necessary  party  to  some  portion  only 
of  uie  case  stated.  In  the  latter  case  the  ob- 
jection of  mnltifariouBnesa  cannot  be  allowed 
to  prevniL  Attg-Qm.  v.  FooU,  4  HyL  ft  C. 
17,  81;  ntnur  r.  SoMnson,  1  Sim.  A  a  818; 
AUg-Om.  V.  Oradoek,  S  MyL  &  0.  86. 

It  i>  not  Indiaponaythle  tbat  all  the  parHea 


connected  with  the 
otheiB.  Additon  v.  Walktr,  A  Tonnge  A  Col. 
Eich.  «3;  Parr  v.  AUg-Oen.  B  Clark  <ft  F. 
486;   Worthy  v.  Johruon.  B  Oa.  2S8. 

To  support  the  objection  of  multtfariouanesa, 

because  the  bill  contains  different  causes  of 

suit  against  the  same  pcoaon,  two  things  must 
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Cerant;  mooikI,  ea^  ground  muat  be  ■ufflcieot 
M  rtated  to  sasI&lD  ft  bill.  Btd*oh  t.  Monrvt, 
«It«d.Bq.  SIS;  LarU^uy.Bidd^t.21A^A.2liZ; 
ITaU  T.  iToUm,  9  (H.  378;  JSi>Ain*m  t.  C^um, 
as  Conn.  171. 

Teatdue  now  tbe  case  at  bar  In  tbe  light  of 
these  auUiorities  and  their  Blatements  of  the 
prlndple  involved,  It  will  be  useful  to  get  a 
gIht  tIsw  of  tbe  exact  relatione  of  tbe  parties. 


lecbnfcal  cne  of  an  luidiu  imltwgof  denuuidB. 
TheaMKtideof  (hemrtletislbis:  Hn.  Brown, 
t^  her  contract  wlui  Btorr,  and  bj  his  agree' 
ment  with  the  Joliet  Water  Works  Compaoy, 
4181  bad  become  the  tnutee  of  the  legal  title  for  the 
benefit  of  tbe  company.  Starr  and  the  com- 
pany, on  the  other  hand,  owed  the  purcLase 
money  to  Htb.  Brown.  Bj  bis  assigiiment  to 
tbe  companf  only  an  equitable  title  was  con- 
Yeyed,  tor  be  bad  not  a  legal  title;  eo  the 
Water  Works  Company's  mortgage  to  tbe 
Onantntee  Trust  end  Bafe  Deposit  Company 
waa  bat  the  mortage  of  an  equity.  Having 
no  l^al  title  luelf,  the  mortgagor  (ximpany 
coula  convey  none  to  the  mortgagee  or  tbe 
tnuiee.  So  also  as  (o  the  oiber  3#endants  to 
the  cross  bill,  the  intervenors  under  the  origi- 
nal bUl,  whatever  may  be  in  fact  the  emei 
measure  and  nature  of  their  various  rights,  ^ 
are  In  common  Interested  In  tbe  leeal  title  held 
as  above  stated,  by  Bfrs.  Brown.  Indeed,  as  to 
«1]  the  parties  to  the  cross  bill  And  their  respect- 
ive demands,  she  holds  the  kev  to  the  whole 
•ituation,  especially  In  view  oi  tbe  tact  that 
the  reservoir  and  engines  are  on  the  land  in 
qneadon. 

Every  defendant  to  the  cross  hill,  as  well 
as  tbe  complainant  therein,  is  directly  Inter- 
ested In  the  calling  In  of  the  legal  UUe.  It 
will   neceesarny  enhance  the    value  of   the 


ant  under  Its  tender,  but  also  and  to  a  greater 
extent  In  the  settlement  of  the  title.  To  para- 
idtraae  the  language  of  the  court  in  Oainet  v. 
Oheie,  npra,  "In  ewy  fact  which  goes  to 
«stat4lsh  tbe  identl^  and  value  of  the  proper^ 
•ongbt  to  be  sold  ,  all  tbe  defendanta  are 
<Qrectly  interested;  not  iotetMted  to  tbe  same 
extent  DOT  in  the  same  w^,  but  still.  In  a  sub- 
stantial sense,  taVaxHed  in  any  deciee  which 
may  be  rendered. 
The  case  of  Dial  v.  Jtrj/tutdi.  H  U.  B.  840 

ei:  ftU],  reUed  on  by  cot'nsel  for  (be  appel- 
Dt  In  this  connection,  sLd  its  cognate  cases, 

',  oppoeed  to  this  view.    This  is  not  " 

B  of  BD  attei  *       ' 


BrowD  the  case  made  oat  below  waa  not  racb 
B  one  as  calls  for  specific  performance,  and  in 
sapport  of  this  vie  w  relies  on  alleged  unreason- 
able delay  in  the  payment  of  the  purchase 
money.  The  legal  proposltloos  appucable  U> 
this  question  are  well  settled  ia  this  court. 

In  Seco/nde  v.  SeMt,  61  D.  8.  SO  How.  H 
[16:833J,  itlBsold: 

"Time  may  be  nuule  of  the  eaenoe  of  the  oon- 
tTBCt  bv  expnfls  stlpiUalion,  or  tt  mar  beoome 
essential  b7  considerations  arudng  from  the  nBt<i» 
of  the  ptopertr  or  tbe  ohataeter  ot  tbe  Intei 
banalnrd.  And  tlie  pilndple  ot  the  eonit  ot  eq 
tydiMs  Dotdepeoa  upon  eonsideratloiia  ooUsu 
to  Uie  ooDttaot  metelr,  nor  on  tbeo<»duatot  uw 
paitles  subseqnentlr,  showinii  that  tfans  wss  not  ot 
tbe  eesenoeot  the  eontmet  in  the  parOaular  oase. 
But  tt  mtiat  atlnitaltvelv  appear  Out  ths  parties 
regardeatlmtorplaetatanciKiMaltltmattfnOiatr 
agreement,  or  a  court  of  equity  wiU  not  so  le- 

lu  EolgaU  t.  Baton,  116  U.  a  83  [39;  S38], 
the  court  say: 

"  I  □  the  esse  ornijrtor  V.  XonmmrtA,  8B  tTA  U  Feb 
lTa.lTt[10;4l»,Uei,Br.JiMUeiBtorrnses  luuuaffe 


Izaot  for  tbe  sale  ot  propem'.  It  marbemsdeso 
bf  tbe  expnsB  sUpulatlon  of  tbe  parties,  or  tt  maj 
arise  iff  tmplloatlon  from  the  verr  natiua  of  the 


a  attempt.  In  a  foreclosure  p 


it  is  that  nnder  and  through  which  mortgagor 
and  mortgagee  equally  clatm.  To  say  that  the 
allMed  trustee  of  that  title,  because  he  chooses 
to  deny  tbe  trust  relation,  can  defeat  ibe  pro- 
ceeding without  an  adludlcation  on  Its  merits, 
and  dnve  the  mortgagee  to  a  distinct  and  pre- 
limioarv  suit.  Is  to  assume  a  position  not  sup- 
ported by  authority,  and,  in  the  opinion  of  this 
court,  not  maintainable. 

Tbe  appellant  further  claims  that  as  to  Xrs. 
188  U.S. 


isetorlj 


r  the  avowed  obdeotsot  the  seller  or  the 

..J when  time  li  not  Uiiasrtther 

'  ot  the  MMDOe  ot  the  oon- 
Hdb  a  speoUlo  petf  onnanoe 
ua*  tnu  Biuitj  >»  ^iMtTotltett  Ot  bss  beso  Inez- 
ousaUr  necUgent  In  perfonnlnc  the  oonlraot  on 
Us  i»A.  orlf  there  baa.  In  the  intermediate  Mrtod, 
bem  a  material  ohsnse  of  dniuaistanoss  alteetlnf 
the  rtebM.  interests  or  obllmUon  or  tfaepBrttes,hi 
all  suob  caass  oonrts  of  equltr  win  refuse  to  deeree 
anr  ipeoUlo  pertormanoe.  upon  the  plain  fiound 
thatKwoiiiabeiDeanltatdeandnnJust.*** 

Applr  these  prind^ea  to  tbe  oontraot  be- 
tween BtaiT  and  Hn.  Brown  and  what  will  bs 
the  result  T 

It  was  not  even  claimed  that  there  was  any 
express  stipulation  between  the  parties  that 
time  should  be  of  the  essence  of  Ine  contract; 
nor,  on  the  other  band,  that  such  obligation 
aroee  from  tbe  nature  of  the  property  or  the 
avowed  object  of  the  seller. 

It  is  asserted  that  there  was  an  understand- 
ing that  Starr  should  have  no  right  or  title  to 
the  land,  or  the  right  to  any  conveyance  of  the 
land,  until  tbe  full  puicbsse  price  should  bs 
paid.  But  that  is  a  very  different  propoaition. 
It  has  relation  to  the  security  resernd  and  not 
to  tbe  time  of  payroeot.  It  is  tnie  that  in  bis 
depoddon  of  A.piil  18,  1868,  Hobbs,  the  agent 
of  Mrs.  Brown,  ststes  that  Btarr  agreed  to  pay 
cash  and  that  sucb  was  "  the  basis  of  the  con- 
tracL"  But  no  such  cUm  was  presented  by 
the  pleadings:  and,  moreover,  Hobbs'  teso- 
mony  shows  that  there  was  an  agreement  for 
the  poatponcmeot  of  the  payment  wblle  Stan 


states  that  Btait  had  agreed  to  pay  8  per  cent 
interest  on  the  purchase  motwy— a  proposi- 
tion manifestly  Inoonsistent  with  tbe  theory  of 
appellant's  Insistence  on  a  ca^  transacuon. 
Without  stopping  to  array  them.  It  will  suffice 
to  say  tbst  numerous  matters  in  the  record 
show  to  the  BBtisfaction  of  the  coart  that  Uia. 
Brown  consented  to  Starr's  delav  of  payment, 
reluctantly,  perhaps,  but  nevertheless  oonsent- 
"*  Bven  were  It  granted  that  time  waa  of  the 
ice  of  the  contract,  tbe  conduct  of  Mrs. 
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Sur&iuix  CocBT  or  tbb  TSwrrmD  Btath. 


'cr  kcoeptance  of  a  partial  payment  of  (1,000, 

J  die  17th  of  February,  1881,  WB«  certainly 
not  k  dlsafflmuiiice  of  the  cootrect,  but  the 
oontiai;.  So  again,  tier  demand  for  perform- 
ance on  (be  2TtD  of  November,  1881,  abowa 
very  plalnlr  that  np  to  that  da;  it  bad  not 
been  abanooned.  Hoblx  in  b!s  first  depori' 
tlon  aUlee  that  there  was  a  mibaequeut  demand 
made  by  him  on  Btsrr  for  the  money;  and  his 
second  depodtloo  sbowt  that  he  sought  an 
iDteniew  with  the  attorney  of  the  committee 
of  the  bondbolden  on  the  iHth  of  January, 
188S,  for  the  purpose  of  getHns  *^^  money  doe 
to  Mjv.  Brown  on  the  contract  with  Starr. 

The  answer  of  Mrs.  Brown  declares  thai  the 
contract  was  abandoned  and  canceled  in  No- 
vember, 1861,  In  Fhiladelpliia.  Eren  If  she 
had  the  power  so  to  do  under  the  clrcnm- 
■tancee,  sUll  it  was  not  done.  The  averments 
of  the  answer  are  not  onlv  not  proved,  but  are 
even  disproved  byHobbsnims^f.  Hobbawas 
an  officer  of  the  Water  Works  Company.  In 
his  first  deposition  be  glras  this  verdon  of  the 
tnnaaotion  relied  on  Is  the  aosww.    He  says: 

■■IffotonthetraJnandm  A 

toldflr.etaiTweliuMedup  t 

amount  and  otben.  and  It  I  >- 

ItttalrpTDTldedfarirtillelv  r 

adar  or  so-ttiatl  Bbouldn  e 

undentandlnit  was  that  Xr.  t 

would  irtthdcaw  from  the  r 

the  moaeribe 


,  he  toUowliig  me  ba 
then  wttlidraw  trom 


n*  wltncM  is  heia  apeaUnK,  as  elsewhere 
■ppeare,  of  not  only  thta  debt,  out  also  of  the 
general  liabtlltles  of  the  concern.  Subsequent- 
W  to  this,  be  still  demanded  the  money  from 
BtaiT.  Pom.  Spec.  Perf.  89S,  896;  BegnMi  w. 
HeltM,  fl  Mad.  19. 

As  between  the  appellant  and  the  bondhold- 
ers, represented  by  the  trustee,  it  would  be 
Inequitable  to  refuse  the  contummatloa  of  her 

deert»<!ftlu  Oimiit  OouTt  it qfflnruA 
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eaa&aBeporter'sed.  oe-uu 
thtrdiu  eoupo7»—^ue»Non  qf/aet—pr^finnee. 

L  Where  eoopons  have  matnied  before  aMicn. 
ment  of  them,  any  detoue  whloh  existed  anlnit 
than  m  ttm  baaOt  of  tbe  avlffnar  Is  arulable 
mnlnst  tlie  antsnaek 

2,  Where  the  amomitofaoapons  liaebeenpaU, 


I     than  of  law,  to 

ts.  Overdoe  ooutwtv  ubhuuuw  uvu  um 
i^  and  wUeh  remain  the  proper^  of 
nmT  that  liiiid  tha  bonds  are  notentltiei 

n  (be  bands  of  an  aswnee, 
d  br  the  oompanr  iittE  the 

gntlr  filing  ^^1^ 

SiOmtatciAiirate,  lasa.  DeetdtdSbt.  19,  isss. 

APPEAL  from  a  deoee  of  the  Olrcolt  Court 
ot  the  United  Btatea  for  the  Northern  Dis- 


peUanta  that  coupons  heB  by  them  harei,  o. 
the  distributloo  of  the  fund,  priority  of  pay- 
ment as  against  bonds  and  other  coupons.  ^' 
firmtd. 

Statement  by  Mr.  JmtUci  Lajaa« 

T^  is  an  ^ipeal  by  interveners  In  (he  eidt, 
.  je  branch  of  which  has  been  dlapceed  of  in  tLe 
prGcedingcaseoffinnenv.OuanintM  Trvttaad 
Sqf»  TkMtit  Company  \ante.VXi\  In  addition 
to  the  tacts  set  forth  In  that  case,  and  which 
need  not  be  repealed  here,  ft  may  In  staled  thai 
the  28d  of  Mav,  16S3,  an  order  of  the  court 
below  was  entered,  directing  tbe  holders  of  the 
bonds  and  coupons  Issued  t^  the  City  of  Joliet 
Water  Works  Company,  and  secured  by  mort- 
gage to  tbe  appeUee  To  this  case,  to  present 
them  to  the  clerk  of  the  court,  by  a  cerlaia 
day,  for  payment  thereon  out  of  the  funds 
then  In  the  bauds  of  that  officer. 

Purauant  thereto,  eppellanU  lo  this  case  filed 
473  of  said  coupons  oeld  by  them,  and  with 
them  a  petition  praying  that  said  coupons  be 
decreed  to  have,  in  the  distribution  of  said 
funds,  priority  of  payment  as  against  any  of 
!rs  or  owners  of  the  said  bonds  or  the 
subsequently  maturing  coupons. 

Tbe  petition  alleges,  in  substance^but  for 
material  sold  and  delivered  to  Jeaae  W.  Btnrr, 
which  he  used  in  tbe  construction  of  his  water- 
works system,  he  was  in  debt  to  them  $14,00u, 
in  part  payment  of  whlcli  be  tranaferrud  to 
tbem,  in  October,  1882,  theee  473  coupons,  at 
par  value,  amounting  to  (7,096,  and  interest  [4181 
from  maturity ;  that  the  aald  coupons  preeeatcd 
by  appellants  fell  due  before  tbe  completion  of 
said  water  works;  that  uponmanyof  them  tbe 
amount  due  at  maturity  was  advanced  by  Starr 
to  the  bondholders,  who  transferred  the  same 
U>  him;  and  that  the  said  advance  was  made 
out  of  money  which  Starr  ought  to  have  ap- 
plied to  the  payment  of  his  Indebtedness  for 
the  material  ao  nsed,  and  which  now  consti- 
tutes a  part  of  (he  system  of  the  said  water 
works. 

The  answer  of  the  appellee  contains  sub- 
slantiaDy  the  statements  of  the  cross  bill  sot 
forth  In  the  preceding  case.  It  denies  that  the 
coupons  presented  m  appellants  had  any  va- 
lidity whatever  as  a  lien  upon  said  funds  in  the 
custody  of  the  clerk;  alleges  that  all  of  them 
were  aellvered  after  they  were  due;  and  that 
^  the  478  coupons  held  by  appellants,  279  fall- 
ing due  January  1,  1681,  and  77  of  the  IM 
f^tog  due  July  1, 1681,  were  detached  from 
the  bonds  \ij  Starr  before  they  wei«  sold,  and 
before  the  coupons  themselves  became  due — 
oniT  117  b^ig  sold  with  Ute  bonds  prior  to 
tb^  matority.  It  further  sll^tM  that  theee 
last  coupons  were  extinguished,  canceled  and 
paU;  that  the  holders  of  tbe  bonds,  who,  aa 
requested,  {presented  said  coupons  for  payment 
at  the  office  of  Starr's  broker,  bad  no  thongbt 
of  selling  tbem,  and,  in  fact,  did  not  sell  them; 
thut  all  these  acts  of  Slarr— cutting  off  some 
and  taking  up  others  of  said  coapona— wen 
witbbeld  bom  the  knowledge  of  said  bond- 
holders, were  deceptive  and  imudutent,  were 
Intended  to  conceal  from  appellee  and  (be 
public  tbe  fact  (bat  the  said  Water  Works 
Company  was  Insolvent,  aikl.  In  really,  mak- 
ing defanlt  In  p^ment  of  the  intetraK  ooupona; 
U8V.8. 


ibyGoo^le 


Wood  t.  GDABumuc  Tbust  A  Bafb  Dapoair  Ca 


and  that,  u  Mfd  coupon*  were  delivered  br 
Starr  (o  appellants  long  after  tbelr  matoill;, 
tb^  took  tbem  nibject  to  all  defenses  which 
toigfat  have  been  urged  against  Btart  blmself. 

On  Uar  IS,  1884,  Uie  petition  of  appellBDis 
was  dUmlssed  at  their  coeU,  from  which  action 
they  have  brought  this  appeal 

[This  case  was  argued  wftb  the  precedioK 
case  of  Brovm  t.  OvaranUt  TVtuf  and  Bafe 
Dipotit  Company,  anta,  p.  49S,  and  bv  the 
same  counsel.  For  the  namM  of  counsel)  and 
their  points  end  authorities  Me  that  case.  ] 

Mr.  Jvttiee  Laasftr  deUveied  the  opinion  of 
the  court:  J 

In  this  appeal  the  first  claim  advanced  ia 
that  since  the  117  coupons,  p&roel  of  the  lot  In 
controversy,  were  paid  bv  Blur  with  the  funds 
that  be  bad  raisea  for  »ie  espresa  purpose  of 


asAatl,  99  v.  8.  285  [86:889]. 

....  The  ergument  is  unsound.  There  aresev- 
[Ul]  crsl  answers  to  It  Flist,  it  overlooks  the  Tital 
distinction  twtween  a  debt  tor  construction,  and 
one  for  operating  expensee.  Ttte  doctrine  of 
Fctdiek  V.  SchaS  b  applicable  wholly  to  the 
latter  class  of  UablUtles.  In  the  case  of  Oow- 
drey  t.  Galnaton  H.  S  B.  R.  Oo.  63  V.  B.  8SS 
[38: 9501,  It  was  «etUed  that  the  doctrine  does 
not  appV  where  it  is  a  quealion  of  original 
conttructlon.  Becondly,  It  overlooks  Uxo  im- 
portant fact  that  Ihe  doctrine  only  applies 
where  there  is  a  diversion  of  the  income  of  a 
"going  concern"  from  the  purpose  to  which 
that  income  is  equitably  pnniarlly  devoted: 
Ti&,  the  payment  of  the  operating  expenses  of 
the  coDcem.  In  other  words,  the  Inrome  must 
be  first  devoted  to  tbe  ezpenset  of  produdog 
the  income.  In  this  case  it  is  not  pretended 
that  the  money  used  in  paying  the  117  coupons 
In  question  was  income  of  the  Water  Works 

" ™.L,_j,_    (jjg  doctrine  of  Jbfd"  * 

Bt  been  applied  in  any  ci 


Oompany.  Thirdly,  the  doctrine  of  FindiA 
T.  AAoMhasnever  yet  been  applied  inany  case, 
except  tliat  of  a  railroad,  llie  «au  lavs  great 
empEiaslB  on  tbe  cooilderadon  thata  railroad  ia 
a  peculiar  proper^,  of  a  public  nature,  and 
diacbargiuK  a  great  public  work.  There  Is  a 
brood  dlBtlncti<ai  between  such  a  case  and  that 
of  a  purely  private  concern.  We  do  not  un. 
dertoie  to  decide  tbe  question  bere,  but  only 
point  it  out.  There  Is  other  ample  ground 
upon  which  to  decide  this  question. 

It  it  further  insisted.  In  reference  to  tbe  117 
conpons,  that  appellants  are  entitled  torecorei 
on  tnem  in  thdr  own  right,  as  owners,  and  tn- 
dependently  of  tbe  doctrine  of  FMdick  t. 
BAoR.  Tbew  conpoD*  matured  July  1, 188t 
Appellants  came  into  possearion  of  them  In 
October,  1883—15  months  after  they  were  dis- 
honored. If  any  defense  existed  against  tbem 
In  Starr's  hands,  the  same  defeosels  available 
now  ■gainst  Stan's  assIgDee.  It  Is  claimed  by 
the  appellee  that  befMe  tbe  appellents  acquired 
tbem  they  bad  bera  in  fact  paid.  This  Is  dO' 
ided:  and  the  case  of  Ketiluan  v.  2)un«an,  9C 
U.  B.  659  [24: 868]  is  relied  on  to  support  tbe 

Tbe  facta  cud  the  reasoning  of  tbe  court  in 
that  case  are  ae  f oUowa: 
12S  tl.  Ek 


dbyGoc^e 


Sdpkkub  Coubt  or  ths  Uarrm)  Statu. 


Oct.  TXBM, 


of  the  bonds  from  wblob  tbsy  boTe  been 

d.    To  hold  tbat  In  all  these  oaMS  tbe 

'«oupona  aie  p«td  and  eitdOKuJibed,  and  not  tnuis- 
■* *  *r  aatBDCd,  unlcaa  tbero  ir— "-■-- 


IuksIt  preaumptln.  generally.  In  tbe  case.  _ 
to  a  qnestlm  of  Ok  Intenlion  of  tbe  putice. 

In  Ett^um  Y.  Dunean  itiesB  was  laid  oo 
tliese  dictiEut&ncea,  viz.:  ibat  tbe  pereoua 
«il^ed  U>  bare  paid  tlie  coupons  bad  no  con- 
nocuoD  with  the  compaof  IssuiDg  the  coupons, 
•or  ioterest  in  it;  that  tbev  had  repeatedly  and 
publicly  oottfled  the  boliurs  of  the  bosde  and 
•coupons  that  the  coupooa  were  to  be  purchased, 
not  paid;  and  that  the  coupons  were  carefully 
received  and  preserved  uncanceled.  In  the 
-case  at  bar  the  condilionfi  are  radically  differ- 
-cnL  Starr  is  essentially  (that  i^,  From  a  busi- 
ncSB  point  of  view)  tbe  Water  Works  Oompany. 
-owainK.  aa  be  does.  19,500  of  iU  20.000  sbarea 
«f  slock.  Its  prosperity  U  mamCestlv  bis  pros- 
perity, its  dUasier  iiis  disaster,  and  any  dis- 
liursemeot  made  by  It  Is  substantially  made  by 
Jilm.  TLure  is,  tberefore,  no  inberent  improba- 
Llliu-  that  be  intended  to  pay  the  coupons,  aa 
he  mdecd  instructed  his  agents,  tbe  brokers, 
that  he  did.  Jiloreover,  such  notice  as  was 
fiven,  to  coll  in  the  coupons,  was  notice  of 
paymeDt,  oor.oF  purchase,  so  far  as  theovidence 
discloses  tbe  character  at  all.  Fiaally,  the 
coupons  neie  canceled  by  Starr;  all  of  tbera 
heiog  punciured  and  defaced  by  mucilage,  and 
about  one  half  having  tbe  word  '  'paid"  Writleo 
across  them,  in  which  conditioD,  they  were 
received  by  (he  appellants.  Lookiog  to  the 
testimony,  we  decline  to  disturb  the  Biidlng  of 
Ihe  master  and  of  the  circuit  court. 

The  same  consideration  of  the  lubstanllal 
Identity  between  Starr  and  the  Water  Works 
Company  is  of  great  weight  in  tbe  determina- 
tion of  the  remaining  question  as  to  the  other 
856  coupons.  Whatever  might  be  the  right  of 
a  bolder  of  overdue  coupons  cut  from  a  twad 
which  li  afterwards  sold  to  a  bona  flde  pur- 
chaser, as  between  aucb  pnichaser  and  the 
coupon  holder,  tliat  quesUon  dom  not  arise 
ber& 

The  case  before  us  isapeculiar  one,  and  must 
be  adjudged  on  its  cwn  facts.  As  we  have 
already  Bald,  Slarr  was,  from  a  business  point 
«f  view,  mibelantially  the  company.  Not  only 
was  it  his  object  to  float  tbe  bonds,  but  to  float 
the  company,  ss  well.  Hence,  when  he  came 
to  sell  these  bonds,  he  arranged  with  his 
brokers,  Beasly  &  Co.  In  reference  to  tbe  July 
coupons  (series  No.  Z,.  Under  that  arrange- 
ment, such  of  the  coupons  as  were  attached 
to.  and  bad  been  sold  with,  the  bonds  sold 
«arly  in  tbe  year  1881,  were  paid  by  Beasly  & 
Co.,  the  price  was  charged  to  Starr,  and  the 
■coupons  were  delivered  to  him.  Such  of  the 
coupons  aa  were  attached  to  bonds  not  them- 
•elves  sold  until  the  month  of  June,  1881,  were 
detached  from  tbe  bonds  before  sale,  and  were 
not  charged  to  Starr,  bat  were  delivered  to  him 
«■  property  of  the  company.  The  coupons  of 
474 


luan,  1881,  were  all  detached  from  the 
bonds  before  they  were  deposited  with  Beasly. 

Now,  why  all  this  arrangement  and  manage- 
mentT  To  use  the  language  of  Hr.  Beas^: 
"It  would  have  been  irregular  and  unbualneM- 
like  to  offer  for  sale  or  attempt  to  dispose  of 
the  bonds,  not  Am  known  in  A)  marka,  with 
oveidae  coupom  attached."  In  brief,  Starr 
was  engaged  in  floating  theae  bonds.  They 
were  not,  as  the  testimony  and  the  history  of 
the  case  showi,  good  bonds.  He  was  very 
careful  to  prerent  anything  from  tranapirlng 
that  would  injure  their  credit.  He  col  off  the 
coupons  that  were  duo  and  unpaid,  to  long  as 
tbe  Doods  remained  in  his  pnsiirifilnn.  and  put 
up  some  money  to  redeem  coupons  which  fell 
due  on  bonds  tJiat  had  been  sold,  so  lone  as  he 
was  still  engaged  In  selling  other  bonda.  Il 
looks  very  much  as  If  Hr.  Starr  bad  dug  a  pit. 
and  was  anxiously  keeping  the  pathway  to  it 
In  good  order.  It  would  be  Inequitable,  in  our 
opinion,  to  allow  him  to  bring  forward  these 
coupons  as  the  basis  of  any  preference  over,  or 
of  even  coequal  rights  with,  those  to  whom  he  126) 
sold  bis  bonds;  and  the  plaintiff,  having  taken 
these  coupons  when  overdue,  had  no  greater 
rights  than  he  had  in  this  respect.  If  tbe  courts 
were  to  sanction  such  claims,  Uie  commercial 
securities  of  the  world  would  be  nulliQed. 

TAe  dccTM  of  tht  Circuit  Couri  m  c^fflmui. 


lONATIUa  POLLAK,  Plff.  % 


<Boe  8.  C  Beporter^  etLfff-fSa.) 

Demurrer  la  ipeeiiU  pleat— Mabama  law  tf 
eBideneo — renenal  o/eontraet — dtpendtnt  em- 
tnantt — Aarge  toivry. 

L  Where  the  speotat  pleas  contained  Dothlns  of 
which  the  dcfondunt  could  not  have  availed  Mm- 
aelf  undar  big  plo»  o(  the  general  Issue, — 


contained  Dothlnj 
■  ■     ,e  avalledl 

, anvol  thespe^ 

—  ^Isus,  It  was  an  error  without  Injur;,  and  no 
ffround  of  reversnL 

E.  Il  ia  not  error  to  allow  a  written  agreemeot 
betweeo  the  parUee  to  bo  read  In  evUenov  wltliout 
proof  of  l(a  eieoutlon,  under  die  Oode  of  <t'a>mmst 
unleM  the  exeontlon  thereof  be  denied  b;  plea, 
verified  hj  affidavit. 

S.  AotloD  of  dtj  oonncU  adoptlnic  tlM  reeont- 
mendatlon  of  Its  committee  to  renew  a  oontnot, 
and  parments  thereon  br  It,  held  to  operate  as  an 
effeoUve  renewal  of  the  oontraot  with  tbe  ol^,  al- 
though such  renewal  was  not  evldenoed  bj  a  wriv 
ten  oontract  ooverlnsr  a  llied  period  of  tline. 

4.  Covenants  are  to  be  conndered  dependent  or 
Independent,  acconllnB  to  the  Intentton  of  the  par* 
tlea,  to  be  deduced  fnMi  the  whole  instniment 

1.  Where  the  court  below  correoUf  Intorpreted 
the  agreement  between  the  Mitlea,  and  the  evl- 
denoe  showed  that  the  plalnttlt  was  entitled  to  rs- 
oover  the  sum  specllled  In  the  agreement  tbe  dlreo- 
aon  to  tbe  jury  to  And  for  the  plalntUt  was  right, 

[No.  4a] 
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Stales  for  the  Middle  Dislrict  of  Alabama, 
to  review  a  judgment  against  plaintiff  in  error, 
the  defendant  below,  upon  an  asreemenk  Jf- 
firmed. 

The  facts  are  slated  In  the  oi^nlon. 

Mean.  Sunl  F.  Rlc*  and  A.  A.  WU«r. 
for  plaintiS  lo  einx; 


U8  D.8. 


Poaj.tx  y.  BitDiB  Bucrsio  Abbocution. 


to  defendant  in  er- 
tar. 

The  mutelolnc  of  demuiien  to  pleas  settlDg 
op  maUen  apecbllT  which  ceo  be  aT&Iled  oi 
«*  wdl  under  the  piM  of  the  ^Deral  issue,  " 


KanTtoAi  ».  Lambert,  87  Ala.  .  . 
Omn*  T.  Ctow,  88  V.  8.  31  WaU.  817  (83:517). 

Id  Alabama,  whenever  b;  the  breach  of  a 
-apedal  contract,  a  penon  becomea  entitled  to 
recover  a  nun  in  nutn«ro,  or  which  can  be 
rendered  certain  br  a  calcnlaHon,  then  he  ia 
^nUtled  to  recover  Uiat  Bum  under  the 


mOiwaif  T.  Talbol,  70  Ala.  889;  Beadh  t. 
Graham,  66  Ala.  99;  Darden  v.  Jama,  &  Ala. 
88;  CetUToHa  Sank  t.  Pattvrion,  11  U.  B.  7 
■Cranch.  899  (8«5l):  Ingle  t.  Jonei.  69  U.  8.  « 
Wall.  1  (17:763). 

Ther«  waa  no  variance  between  the  contract 
offered  In  evidence  and  the  one  described  In  the 
complaint. 

FeroKton  v.  Saraood,  11  V.  8. 7  Cranch.  408 
<8:8S6);  1  Chitty.  PL  marr.  p.  014;  1  Oreenl. 
Bv.  g  87;  BarritiM  v.  Weaver,  8  Fort,  642; 
FAism-v.  £ap(l0y,42Ala.6Ol;  XeBaeY.Baier, 
■9  Port.  133. 

Wfaenevei  the  testtmonj  is  of  such  a  conclu- 
«lTe  character  that  the  court  would  he  com- 
pelled to  set  aside  a  verdict  rendered  in  opposi- 
tion to  It,  then  It  ts  its  duty  to  withdraw  the 
«ase  from  the  Jiur  bj  ^ving  an  alOrmatlve 
-charge  Id  favor  of  the  part;  in  whose  favor. 
from  the  evidence,  the  court,  aa  a  matter  of 
law,  would  savthe  verdict  should  be  rendered. 

Ooodiett  T.  touiteilU  A  K,B.Oo,  123  U.  S. 
S91  (80:1380):  aandaU  v.  BaWmmv  AO-JLOo. 
109  U.  B.  m,  483  (27:1003). 

The  fact  ihat  a  contract  of  sale  provides  that 
the  title  to  the  property  sold  shall  remain  to  the 
vendor  until  paid  for,  does  not  make  the  prom- 


■deaires  to  do  bo,  retake  the  property,  or  he  may 
«ue  for  the  purchase  money. 

Whiteirad  v.  Laiu,  12  Ala.  89, 42;  Lowtryr. 
Tttenon,  76  Ala.  109. 

The  stipolationB  contained  in  the  several 
pAraKTaphs  of  the  contract  are  entirely  Inde- 
pendent  of  each  oibn. 

I^aa.W.4)B.B.Ce.y.Bw>ardMTJ.  8.18 
How.  807,889(14:IS7, 171);  Am.  Bmigrant  Go. 
■w.  Adam*  Oe.  100  tJ.  8.  61  (3S:668);  Hill  v. 
J3iihep,  a  Ata.  820;  1  Chitty,  PI.  marR.  p.  838-1; 
Ihrdage  v.  O^e,  1  Wm.  Saunders,  319  h;  Oraw- 
ford  T.  Wettm.  131  Mass.  388. 

The  provisions  of  the  contract  are  severable. 
It  la  a  contract  for  the  sale  of  several  and  dis- 
tinct articles  of  property,  and  the  right  to  re- 
cover for  one  la  not  dependent  on  performance 
«■  to  the  other. 

Liieaeo  Oil  Oo.  v.  Breteer,  66  Pa.  Wi-.Qittg- 
tejf  V.  DtBaat,  83  Pa.  367,  373;  StoU  v.  fiftan- 
ntng  Coal  Oo.  89  Pa.  281;  Johntim  v.  Johnton, 
8  Bos.  &  P.  163;  Toung  &  0.  iOg.  Co.  v.  Wake- 
JUtd,  121  Mass.  91. 

Mr.  JvtUee  Harlaji  delivered  the  opinion 
«f  the  court] 

This  writ  of  error  brings  up  for  review  a 
Judgment  in  favor  of  the  Bmah  Electric  Asso- 
ciation of  Bt  Louis,  plaintiff  below,  against 
the  plalntUT  In  enor  for  the  sum  of  $6,468.10. 
IM  U.  8. 


Beaide*  the  common  count  for  eooda  and 
merohandbe  aold  to  Ibe  defendant  PoUak.  tha 
complaint  contaloa  a  special  count  baaed  on  » 
written  agreement  between  the  parties,  exe- 
cuted November  18, 18SS.  By  the  iltst  article 
of  that  agreement  Pollak  agreed  to  pay  to  the 
plaintiff  the  sum  of  97.942,  as  foUovra:  "Beven 
thousand  doUari  in  cash  on  the  execution  of 
this  agreement,  and  the  sum  of  nine  hundred 
and  forty-two  dollars  on  the  first  daj  of  Janu- 
ary, ItS84,  In  full  settlement  and  satisfactioa  of 
all  claims  and  demands  due  by  Pollak  ft  Co. 
and  the  Brush  Electric  Llebt  and  Power  Com- 
pany of  Montgomery,  Alabama,  to  Ibe  aaid 
Brush  Electric  Aaaociation  of  St  Loula;  and 
the  Brush  Electric  Association  agrees  to  trana- 
fer  or  cause  to  be  transferred  to  said  Ignatiua 
Pollak,  without  recourse,  all  the  shares  now 
held  by  the  said  Brush  Electric  Aasodation 
and  the  Brush  Electric  Company  of  Cleveland, 
Ohio,  In  the  said  Brush  Electric  Light  and 
Power  Company  of  Montgomery,  Alabama." 

The  remaining  articles  of  the  agreement  are 
in  these  words; 

"Second.  The  said  Brush  Electric  Associa- 
tion of  St.  Louis  agieea  to  furnish  to  the  aaid 
Ignatlas  Pollak  one  number  8  dynamo-electric 
machine,  one  automatic  dial  for  said  machine, 
and  forty  arc  lamps  of  two  thousand  candle 
power  each,  of  different  styles,  for  which  the 
said  Ignatiua  Pollak  agrees  to  pay  to  the  said 
Brush  Electric  Association  of  BL  Iioula  by  the 
first  day  of  January,  1896,  twelve  per  cent  of  [4481 
the  coat  oF  said  machinery  as  per  card  rate 
hereto  attached,  sijped  by  the  parties  and  made 
a  part  of  this  agreement,  wluch  card  rate  is 
agreed  by  the  parties  to  be  the  coat  of  said  ma- 
(^iiiery.  This  twelve  per  cent,  it  is  agreed  br 
the  parties,  is  to  be  considered  a  rental  of  said 
machinery,  dial  and  lamps  for  the  term  of  one 
year,  and  which  are  furnished  to  enable  the 
said  Ignatius  Pollak  to  comply  with  his  con- 
tract with  the  City  Council  of  Montgomery,  to 
light  the  streets  of  the  City  of  Montgomery  with 
electric  lights. 

"Third:  It  is  further  agreed  that  in  case  the 
City  Council  of  Montgomery  shall  conclude  to 
adopt  the  Brush  electric  light  for  the  fniura 
lighting  of  the  streets  of  the  aaid  CiWof  Mont- 
gomery, Alabama,  after  the  expiration  of  the 
time  of  the  present  contract  between  aaid  Pol- 
lak and  Company  and  the  city  couodi  of 
Montgomery,  that  the  aaid  Ignaiiua  Pollak  wiU 
uay  to  the  aaid  Bruah  Electric  Asaodation  of 
St.  Louia.Miaaouri,  by  the  flrst  day  of  January, 
1886,  the  cost  of  said  macbinerr,  dial  and  lamps 
as  fixed  and  ascertained  bysJd  card  rate  here- 
to attached,  and  In  that  event  the  aaid  Ignatiua 
Pollak  la  not  to  pay  the  said  twdve  per  cent, 
said  twelve  per  cent  being  a  aeparale  and  dis- 
tinct arrangement,  as  a  fair  rental  for  the  use 
of  said  machinery,  dial,  and  lamps  by  the  said 
ignatlusPoilab  and  for  the  risk  assumed  by  the 
Brash  Electric  Association  in  furnishing  the 
same  to  the  soiii  Ignatius  Pollak  in  case  the 
said  City  Council  of  Montgomery  shall  con- 
clude not  to  continue  lighting  the  streets  of 
MontgomeTT  with  the  Brush  electric  light  after 
the  eipIrDtion  of  their  present  contract  with 
said  Pollak  &  Co. 

■'Fourth.  Illsfurtherunderstoodand^md 
that  in  case  the  said  City  Council  of  Mont- 
gomery shall  not  conclude  to  continue  lighting 
i7i    ■ 


MS-IU  SuruHB  Cocnr  a 

tbe  ureeta  of  tha  toid  (Mj  of  Hontgomeij 
ivltb  the  Broah  electric  tight  ftfter  tbe  explre- 
Uoa  of  their  preaent  conttact  trlLh  said  Pollak 
&  Co.,  the  said  Ignatius  Pollak  shall  deliver 
the  Hid  dyoamo^lectric  machine,  said  auto- 
matic dial,  and  aald  lampe  b;  the  flret  day  of 
Januai;,  1686,  fullr  lepalred  and  Id  good 
working  older,  to  tbe  Mid  Brush  Elecixlc  ha- 
[4491  (ociatlon  of  8L  Loula,  at  Cleveland,  Ohio,  cr 
St.  Loula,  Hiuouri,  a*  may  be  directed  b;  the 
Mid  Brush  Electric  Auodation  of  St.  Louis, 
and  that  the  title  and  property  In  and  to  said 
machincTTj  '^^ftl^  ^nH  lampa  ji^fl|i  be  and  remain 
Id  the  Mm  Brush  Blfctric  Aasodation  <a  6L 
Louis,  nntU  and  uoleas  the  Mid  Igqatiui  Pol- 
lak  pays  the  coet  of  said  machinei;,  dial  and 
lamps,  aa  provided  by  this  agreement.  In  the 
third  clause  thereof. 

"Flllb.  It  is  further  nndcrotood  and  agreed 
that  the  Mid  Ignatios  Pollak  shall  have  the 
right  t»  puichaae  from  the  said  Brush  Sleclric 
Asaodation  of  St  Louis  any  nuclilDeiy  and 
any  pieces  and  parts  of  machinery  which  may 
be  necessary  for  repairing  and  keeping  in  work- 
ing order  the  present  machloer;  in  said  City 
of  Uonlgomeiy,  and  the  machinery  furnished 
to  him  by  this  agreement,  at  the  same  rales  at 
which  such  macnlnery  and  pieces  and  parU  of 
machlnoiy  are  aold  at  the  dme  to  otliei  private 
coDSumen  I7  the  said  Brush  Electric  Asaoda- 
tion  of  St.  Doula." 
There  wh  appended  to  this   agreemenl 


dial,  and  lamps  on  board  tlie  cars  at  said  Citv 
of  MontgomuT,  consigned  to  the  said  Bruan 
Blectrio  AModatlon  of  SL  Lonla,  at  Cleveland, 
Ohio,  or  St.  Looii,  Missouri,  as  said  Brush  Bleo- 
trio  AModatlon  may  direct,  costs  of  tnuupor- 
tfttloD  prepaid,  t^  die  fltst  day  of  January, 
1886,  shall  be  oanaidered  and  held  a  deliverv 
br  said  Ignatius  Pollak,  aaprovlded  in  the  fifth 
Guuse  of  the  aforegoing  agreement." 

Tbe  card  rates  attached  to  the  above  agree- 
ment,  and  referred  to  In  its  second  arSde, 
ware  these: 

"Bt.  Louis,  Ho.,  Not,  18,  18Sa 
"Mr.  Ig.  Pollak.  Hontgom^,  Ala^ 
"  "SS.         Bought  of  the  Brush  Bleo- 
tric  Association. 
"Oct  26.  80  No.  II  lAmps,  SO....  1,800 

-     860 

100 


E  Ukitbd  Btatbs. 


OOT.  T 


60.. ._ 
60.... 


8  dynamo.. 
8  dial 


At  tbe  time  this  agreement  was  made  Pollak 
bad  a  contract  with  tbe  City  of  Montgomery 
for  the  ll^tiog  of  its  sti«eU,  which  explr^ 
November  1,  1884.  On  tbe  4th  of  October, 
1884,  he  addressed  a  communication  to  the  dly 
cooocU,  referring  to  the  tact  that  the  contract 
between  him  and  the  clty"for  twenty-three 


d  by  the  d^,  or  whelher  additional  tights 
would  be  taken.  He  further  said  in  his  com- 
■aoBlcatlon:  "HaTiog  incurred  ve^  heavy 
a  I  im  im  In  tnlng^ng  extn  maGhlnery  beie,  and 
47« 


having  to  pay  a  heavy  rental  for  tbeaddltioDal 
dynamo  required  for  tbe  citv  purpose*,  it  be- 
comee  absolutely  neceaMry  toat  your  dedsion 
should  be  rendered  as  early  aa  poaslble,  so  that 
in  tbe  event  of  your  decten^oD  to  renew  the 
contract  I  may  be  able  to  takedown,  pack  and 
deliver  the  machinery  at  Cleveland,  Ohio, 
wltbio  tbe  time  stipulated  with  tbe  parent 
company  of  tbe  Brush  Electric  Awociatioit." 
Un  tbe  0tb  of  October,  1884,  that  communica- 
tion was  referred  by  the  dty  council  to  the  gw 
conunlttee;  and  on  the  third  of  November. 
1864,  the  recommendatiaD  of  the  committee, 
"  that  the  coutract  with  Pollak  &  Co.  to  fur- 
nish the  city  with  twenty-three  electric  lights 
be  renewed  for  one  year,  nu  adopted  by  the 
council.  At  a  subaequent  meeting  of  that 
body,  held  January  lU,  1885,  It  was  reaolved 
that,  "Renewing  the  contract  for  the  electric 
light,  the  mayor  la  authorized  and  Instructed 
to  make  the  contract  with  the  Brush  Electric 
Ll^t  and  Power  Company."  Of  that  compa- 
ny Pollak  was  president,  and  seemed  to  have 
ezdudve  control  and  direction  of  its  business, 
indudlng  the  property  and  machinery  connect- 
ed tberewilh.  It  wu  in  proof  that  the  dynamo 
and  machloery  sued  for  in  this  action  were  re~ 
celved  by  tbe  defendant  and  used  by  him  in 
perfoTmfng  hiscoDtrocti  that,  at  the  lime  of  the 
trial  below,  they  were  in  use  at  the  works  of 
the  last  named  corporation,  which  had  fur- 
nished the  electric  light  during  tbe  eilsteno^of 
the  contract  between  the  dty  and  Pollak;  and 
that  the  dty  continued  afl^  November  1, 
1884,  to  make  monthly  payments  to  the  defeod- 
ant 

It  was  also  io  proof  that  there  were  about 
dghty  miles  of  streets  and  more  that  one  hun- 
dred different  streets  within  tbe  corporate  lim- 
its of  Hontgomeij,  and  that  only  a  small  por- 
tion of  the  dty  was  ever  lighted  by  the  Brush 
electric  light;  that  Commerce  Street  and  Dez- 
ter  Avenue  were  the  only  thorou^fares  or 
streets  that  were  thus  lighted  continuously  all 
the  way  from  end  to  aid;  that  only  twen^- 
three  electric  lights  or  lamps  in  all  were  or  vrer 
had  been  used  or  employed  In  the  dty  for 
street  llghllikg  purposes;  that  tbe  remainder  of 
the  lights  iMt  used  on  Commerce  Street  and 
Dexter  Avenue  were  employed  on  parts  of  cer- 
tain streets  and  were  cooflned  wllbtn  a  narroir 
compass,  mainly  in  the  buainas  center  of  tha 
city;  that  no  greater  number  of  Ughts  or  lampa 
were  employed  01  contracted  for,  at  any  tim«, 
in  tbe  city  for  street  lighting  pnrpoaea  than 
were  used  in  the  year  lte4  up  to  tbe  Ont  of 
November  of  that  year;  that  the  arM  or  ter- 
ritory covered  with  these  IlKhts  bad  not  in  anj 
manner  been  enlarged;  ana  tiiat  there  were  a 
great  variety  of  electric  lights  other  than  tha 
Brush  electric  light  serviceable  for  lighting 
streets,  and  were  m  use  in  various  dUes  of  tha 
United  Stales. 

It  was  further  proven  by  a  witoera  that  the 
Legislature  of  Alabama  convened  in  Mont- 
gomery on  the  11th  of  November,  1884.  re- 
maining in  swsion  before  its  recess,  during  tha 
balance  of  that  month  and  a  part  of  the  suc- 
ceeding month;  that  in  tbe  absence  of  any  con- 
tract between  the  dty  and  the  def^idant  after 
tbe  fliat  d^  of  Novembo-,  IS84,  the  mayor  of 
the  dty  made  a  temporary  arrangemenl  witb 
tbe  d^endaat  to  fumiah  tha  Bniah  electric 
U8  D,S. 
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Ogbt  to  tlK  cttj  for  tbe  poipoM  of  keefdDC 
DMtlOD  of  llie  cltTnbOTedMcrJbedlightead— 
teg  ttae  baloDMOi  the  month  of  NoTembaruid 


hof 

Thb  was  la  lutoUnoe  all  tbe  proof  in  the 
tmee.  HuconrtduugedthelniTUiattf the; 
twltered  Ibe  erideooe  tbe  pUlntlfl  wu  eolltled 
U)  recorer  (he  prlcsa  ot  tbe  machinery,  aa  Bxed 
Id  tbe  above  cud  of  rates,  with  Intent  from 
JanUKTTl,  188S. 

1.  Tbe  Bpedal  [deu  contaloed  nothing  of 
whtcb  the  defendant  coald  not  have  aridled 
bimielf  nndn  hli  plea  ot  the  geoeial  Issue,  If 
Uie  com^  erred  In  nitalnliig  Am  demmrer  to 


any  of  the  ipedal  piMa,  it  was  w  ecior  wltli- 
out  inlQTT,  and,  ttkerefore,  not  eonstitutingB 
QnmndofreTersal    Oodeof  Ala.lB8A,§SS1S; 


Agreement  between  tbe  pardca  to  be  read  in 
eridenco  witbont  proof  of  Ita  execution.  Tbe 
Code  of  Alabama  proTldea  that  "Bveij  written 
Imtnunent,  the  fouodatloD  of  tbe  ault,  pur- 
porting to  be  signed  by  tbe  defendant,  bis  part- 
ner, agent,  or  attorney  in  fact,  must  be  reodved 
In  endeoce  without  proof  of  tbe  execution, 
unlera  tbe  execution  Oiereof  la  detded  by  pin, 
Torided  brafBdavtt"  8ea  S770.  There  was 
no  such  plea  In  this  case. 

8.  By  the  terms  of  tbe  agteement  between 
the  parties,  the  defendant  was  to  pay  a  certain 
amount  to  tbe  plaintiff,  by  ii  named  day,  for 
tbe  macblnery,  dia]  and  lamps,  provided  the 
Ct^OouDcIl  of  HontEOmery  concluded  "" 


aMpt  tbe  Brush  elecmo  light  for  tbe  fnture 
ItghtiuK  of  tbe  streeta"  of  ttiat  city,  after  the 
«iplntion  of  tbe  eon  tract  which  Pousk  A  Com- 
pany then  bad  with  the  dty.  The  main  quea- 
don  in  tbe  case  is  whether  tbe  contlngeQcy 
Just  slated  happened  prior  to  January  1, 1886; 
u  io,  the  contract  be^een  the  partlea  became 
«ne  of  absolute  sale,  and  bound  tbe  defendant 
to  pay  on  that  day  the  apedSed  card  rates  tor 
the  property. 

The  defendant  fautsto  that  the  agreement, 
«oostrued  in  Ibo  light  of  tbe  drcnnutancea  at- 
tending lis  execution,  ooutemplated  aomnthing 
more  than  the  adimtion  by  the  dly  council  ot 
tbe  Brush  electric  light  tor  the  limited  territoiy 
covered  by  tbe  contract  wblcb  F^Uak  &  Co. 
then  had  with  the  dty;  and  that  the  parties 
made  their  ecreemeDt  with  reference  to  an  eo- 
largcmeot,  after  the  eipliatlon  ot  that  cootmct, 


view  ot  the  tact  that  the  dty  waa  then  udne, 
.._j__  .v_    ___.  ...   ^  .,  ,    -   „      ^Yj 

I  eiecinc  iienn.    "'*■- 

-      -     -,  - imna  tumWied  Dythe  _ 

teodant  were  uaed,  and  presumably  were  need- 


under  the  contract  with  Pollak  &  Co.,oni 
twentv-tbreeot  the  Brush  electric  lights.    Tb. 
bine,  dial  and  lampa  tumWied  oy  tbe  de- 


ed, in  order  that  Pollak  &  Co.  might  perform 
that  contracL  He  was  to  pay  only  certain 
rental  therefor  in  case  the  tAty  coundl  con- 
cluded "  not  to  eontinua  ligbtlng  the  streeta  of 
Montgomery  with  the  Brush  electric  light  after 
the  expiration  of  the  present  contract  with  said 
Pollak  &  Co.;"  and  tt.tbe  coundl  concluded 
otherwise,  then  the  machine,  dial  and  lamps 
were  Io  be  leinmed  to  the  defendant,  fully 


1, 1884,  with  the  Brush  electric  li^t,  under  aa 
airannment  tor  that  purpoae  with  the  d^ 
ooundl,  even  to  the  limited  extent  provided  for 
bylbe  contract  with  Pollak  &  Co.,  was,  witblit 
the  meaning  of  tbe  parties,  luoh  an  adoption 
of  that  light  by  the  dtv  as  bound  the  pldntlff 
to  purchase  the  msfblne,  dial  and  lampa  la 
lOMlion  and  pay  thnefoT,  by  Januaiyl,188S, 
'    8,180.    It  oould  not  have  been 


S? 


of  tbe  Brush  electric  light,  for  an  t 

pratod  tor  aU  tbe  etreeti  ot  the  d», «  for  » 
larger  territory  than  that  stipulated  for  in  the 
contract  wlthTollak  &  Co..  a  condition  preco- 
dent  to  the  defendant'!  obllgatloii  to  buy  tbo 
property  at  tbe  aenegnte  price  fixed.  Tb* 
commimlcation  of  I^jllak  to  the  dty  oonncO, 
under  date  of  October  4, 1884,  sopporto  tbli 
concluaimi.  Hediitirtctlysays  that  if  tbe  thea 
existing  contract  was  not  rnwMd,  he  was  under 
a  duW  Dy  his  aEieement  with  the  defendant  to 
take  aonn,  pack  and  deliver  the  machinery  at 
Cleveland,  Ohloi  Implying  that  If  hit  contract 
renewed  no  neb  dnty  would  rest  upon 


renewal  la  shown  by  the  actjou  of  the  dty 
coundl  on  tbe  third  ot  November,  1884.  Iw 
action  in  response  to  the  written  communica- 
tion of  Pollak,  under  date  ot  October  4,  and  iti 
moQth^  payinenta  thereafter  to  tdm,  operated 
at  an  effective  renewal  ot  his  contract  with  tbe 
dty,  although  such  renewal  was  not  evidenced 
by  a  written  contract  covering  a  fixed  period 
of  time.  Oi^Oatmeff^Xmtgomerj/r.Mont- 
gonun/WaterWorla  Oo.  71  Ala.  254. 

4.  It  ii  also  Gontesded  that  the  plalntiS  was 
not  entitled  to  recover,  except  upon  averment 
or  proof  that  it  had  transferred  or  offered  to 
transfer  to  the  defendant  tbe  shares  of  Mock 
held  fay'lt  and  by  tbe  Brush  Electric  Company 
of  Cleveland,  Ohio,  in  the  Brush  Electria 
LIxbt  and  Power  Company  of  Montgomery. 
This  cannot  be  unlets,  as  Inalsted,  his  promise 
to  pay.  In  the  contingency  named  In  the  third 
article  of  tbe  agreement  at  November  18, 1868, 
the  sum  of  $0,180,  was  la  consideration  of  tbe 
plalotllra  promise  to  transrer,  or  have  trans- 


m  there  said  that  the  Indinatloa 
of  tbe  oourta  strongly  f  avora,  aa  obviously  lust, 
that  cooetructlou  of  contractawbldi  make 


tbe  seller  ought  not  to  be  compelled  to  part 
with  bit  property  without  recdnng  the  con- 
dderadon,  nor  the  purchaser  to  part  with  his 
jnoney  wftbout  an-  equivalent  in  return,  tbe 
court  sold:  "  Hence,  ui  such  casea,  if  dther  a 
vendor  or  a  vendee  wish  to  compel  the  other  to 
fulfill  bis  contract,  he  must  make  his  port  ot 
the  agreement  precedent,  and  cannot  proceed 
against  tbe  other  without  an  actual  perform- 
ance ot  tbe  agreement  on  hla  part,  or  a  lender 
and  refusal." 

But  it  U  clear,  ai  aald  in  PkOadtliphia.W.  S 
B.  R.  Oo.  V.  Bovxtrd.  S4  U.  a  18  How.  807,  SS» 
[14:197, 171],  that  covenants  are  to  be  conUd- 
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end  depeudent  or  Independent,  according  to  tbe 
Intention  ol  tbe  partlee,  to  be  deduced  from  the 
whole  inBlrument.  It  a  manifest  that  the  cot- 
eaant  of  tbe  pUloUB  in  relation  to  tbe  tnuiafer 
of  stock  in  the  Bnuh  Electric  Light  and  Power 
CompaDj  is  whollj  Independent  of  tbe  agree- 
ment in  lelation  to  tlie  machine,  dial  and  lunpa 
In  question.  The  consideration  for  such  trwu- 
fer,  and  for  the  lettlement  and  satisfactton  of 
all  clainu  due  by  Pollak  A  Oo^  and  by  the 
Brush  Electric  Llglit  and  Power  Company  to 
the  plaintiff,  was  the  payment  by  Pollak  of  a 
certain  amount,  part  in  cash  on  the  eiecutlon 
of  tbe  agreement  of  Noremlwr  18,  1888,  and 
the  balance  on  the  first  of  Januaiy,  1881.  On 
tbe  other  hand,  the  consideration  for  Pollak's 
f  AAA1  agreement  to  Mj,  In  a  certain  oonUngency,  a 
L**'*'J  ipecifled  sum  for  the  macbine,  dial  and  lamp*, 
was  his  twcomlng  tbe  abeoiule  owner  of  tboae 
articles,  upon  tbe  happening  of  (hat  ooatln- 

Sncy.  The  cost  of  the  artlclea  was  fixed  by 
9 agreement Btaccrtain  aggrejratesnm,  with- 
out reference  to  (be  transfer  of  Uie  abore  men- 
tioned stock.  There  Is  nothing  whatever  {□ 
the  contract  indicating  that  the  payment  for 
the  machine,  dial  and  Tamps  was  to  depend.  In 
any  degree,  upon  tbe  transfer  of  the  slock,  or 
that  tbe  tradsler  of  Ibe  stock  was  to  depend 
upon  the  adoption  of  the  Brush  electric  ll)(bt 
by  the  city.  The  coTenants  were  wholly  inde- 
pendent; and,  therefore.  It  was  not  essential,  to 
the  plaintitl's  right  to  recover,  that  it  should 
allege  or  prove  tnat  lis  agreement  to  transfer, 
orbave  tranafened,  to  the  defendant,  tbe  above 
described  stock,  bad  been  performed.  That 
may  be  the  subject  of  a  separate  sulL 

Aa  tbe  court  below  correctly  Interpreted  the 
agreement  betnecn  the  parties,  and  as  tbe  evi- 
dence showed  ibat  tbe  contingency  happened 
which  entitled  tbe  plaintiff  to  recover  the  sum 
speclded  in  the  agreement  aa  tbe  value  of  the 
property,  the  Jircction  to  the  Jury  to  find  for 
the  plainliff  was  right.  OoodUtt  v.  LtmiwiUt 
AN.K  Co.  123  U.  B.  891  [80;1280]:  Kane  v. 
JVortAmi  Central  R.  Co.  128  U.  S.  01  [82:g!j0]. 

s 

W.  C.  JONES.  F^.  in  Srr., 


(Boe  B.  a  Bsportar-s  ed.  tO-tlAt 


la  the  law  Of  tbe- 


3  depot,  that  be  knew  thetnfi.   .„_,^_ 

a  mlKbt  have  giwrded  himself  anlnrt 

— d  stopped  and  looked— hsU,  (hat  l£e  queatJoni  of 
the  nesl'sence  of  tbe  defaadant  oompany  and  tb» 
contrfbutory  neg-Hgenoe  of  the  plalndtt  wera  que*, 
ttona  for  tbe  Jury  to  determine. 

t.  Id  a  ease  where  it  Is  eonoednd  that  the  defend- 
ant eompany  Is  Id  fault  ODaooountof  the  manner 
of  ruDDlnclts  tmlns,  such  sa  the  high  rate  of  speed 
and  the  tmperfeot  oondltlon  of  their  brakes,  the 
oourt  Is  not  JualUed  Id  refustnjr  to  submit  to  the- 

Iurjr  the  qneaUoa  whether  the  defeodaat  oompmir 
I  relieved  from  the  liabUlty  Incurred  t^  It,  bj- 
reason  of  (he  aote  of  the  plalDtiff  ihonrlng  that  In 
some  decree,  be  may  oot  have  been  as  oaref  ul  b» 
the  mosC  oauUous  and  prudent  man  would  have 

8.  Bo  taw  a*  the  Jury  bvbUc 

land  and  the  Jury  It  made  the  tribunal 
"— >uted  quesUoiu  of  tact,  there  I*  no 


Affftud  Sm.  1 

Pr  ERROR  to  the  Circuit  Court  of  the  United 
Stales  for  the  Eastern  District  of  Tenneasee, 
to  review  a  judgment  for  defendant,  by  direc- 
tion of  tbe  conrt,  in  an  action  for  damages  for  a- 
personal  injury  to  plaintiff  by  1>eing  Struck  by 
defendant's  engine.  Jvdginmt  retened,  anif  - 
ne  liial  ffrantM. 

The  fiicts  are  atated  In  the  opinion. 
Mr.  H«iir]r  H.  Ingreraoll,  for  plaintiff  Id   , 

Plaintiff  offered  to  show  that  be  could  not 
hear  the  train  approaching  from  the  East,  and 
that  loo  through  no  fault  of  his.  He  was  en- 
titled to  show  tbte. 

Saoitv.Jf.r.anU.  *  H  &  Jt  Cb. «  N.  Y. 
400. 

This  was  a  statutoir  action  within  tbe  pur- 
view of  section  1166  of  the  Code  of  Tennessee, 
which  requires  that  on  approaching  a  city  or 
town  the  bell  ot  whistle  shall  be  sounded  when 
the  train  Is  at  a  distance  of  one  mile,  and  at 
abort  Iniervalstjil  it  resell e»lu  depot  or  station. 

Section  1167  provides  that  every  rallroait 
company  Ibal  falls  to  observe  tbcBO  precaution* 
shall  be  retponsible  for  any  dam.ige  done  to- 
person  or  property,  occasioned  by  or  rcsultlDgr 
from  any  accident  or  col  I  <  Ion  tbat  may  occur. 

New  Code.  §^  12S8,  12U9. 

Contributory  negligence  of  plaintiff,  how- 
ever gross,  doesnot  defeat  this  Slatntory  action. 

Loaitvilie  dN.  R.  Oa.  v.  Burkt,  9  Coldw.  Bl; 
NaiAvillt  A  C.  R.  Co.  v.  Smith.  6  Hclsk.  174;. 
SaihmlU  A  C.  R.  Co.  v.  Jfoielin.  1  Lea,  S38,  ' 
LouiniUt  A  N.  R.  Co.  v.  OardMr.  Id.  e9t. 

WitnesFes,  whose  attention  wus  directed  Vy 
tbe  train,  heard  neltber  wblslle  nor  bell  nearer   j 
than  160  yards.    Three  brakemen  and  other 
employees  o(  defendant  depose  as  to  signal* 
given  at  short  Intervals.  •  j 

In  the  confiictotproofabouttbe  signals, and  \ 
under  the  peculiar  environments  of  this  place, 
plaintiff  bad  a  right  to  have  the  Jury,  nnder  , 
propm  Instructions  from  the  court,  pass  upoik  , 
two  queeiions: 

1.  Waa  the  bell  or  whlstie  sounded  at  all 
nearer  than  100  yards  from  place  of  acddent^ 

3.  Was  eltber  sounded  so  near  the  depot  as 
to  serve  as  a  precautionary  signal  to  the  pubUc^ 

LongtMcker  v.  Pa.  R  Co.  lOS  Pa  838. 

There  ia  a  Keneral  rule  tbat  one  approachlng- 
a  crossing  with  a  vehicle  should  come  to  » 
halt,  but  this  bas  been  declared  frultlesB  (roubl» 
in  many  coses. 

I>Hn' V.  C!UaV«,  •>  M  W.  £.  Ol.  89  Wla.  aaa ; 
USD.  8. 


138B:  Joma  r.  Eaot 

ZMMtMMrO,  L.AG.Ja.Ce.f.  Siet,  10  Em. 
4S0. 

It  bu  liMn  ruled  tbat  wben  ft  train  vM  com- 
Ing  from  a  direction  wbera  vllh  ordiDu;  care 
it  could  not  be  Been,  or  under  such  clrcunutxtic- 
a  aa  tbat  Ita  rumbltng  could  not  be  heard, 
and  there  was  no  beU  or  whistle  sounded,  fail' 
nre  to  stop  wu  not  contrlbulorv  negllsence. 

Ohia^fo,  B.  diQ.B.  Oa.  V.  lee,  BtBI.  «H, 
Dam*  T.  if.  T.  Cent.  AH.B.R.(h.i1  N.  T. 
400.  • 

There  are  no  stop  rolei  In  the  law  for  tbe  pe- 
destrian approaching  a  railroad  ciosilng. 

Garland  T.  OAfcMO  A  N.  W.  R  Ch.  6  JH 
App.  671;  J!Mi>nv.i>«Iai»w«  AS.  Oanal  Oo. 
n  S.  Y.  2SS;  SeOogg'T-  -V-  T.  Oent.  A  O.  B. 
Jt  Cb.  79  N,  Y.  m 

He  is  not  bound  to  antldpale  negUgence  of 


lawfdipeed. 

Faber  v.  8t.  Pavl,  M.  A  M.  R.  Oo.  2BMlDn. 
MS;  Btnmg  t.  Baeramtnto  AP.  R,  Oo.tl  Cal, 
SS4;  Bvimng  t.  Omf.  Am.  R.  Co.  14  Ner.  861; 
BfcSoHl*™  Y.  y.  r.  Omta  Cfa,  «N.  T.846; 
Avmi  r.  £ynn.  81  Pa.  GIO. 

Defendant  maj  not  impute  to  plaintiff  a 
Tant  of  care  or  vigilance  which  has  been 
caused  ^^J  Its  own  negligence. 

Pa.  B.  Co.  T.  Ogier.  36  Pa.  60;  Bnut  t,  Evd- 
<m  a  B.  a>.  86  N.  T.  28;  CMeago.  B.  A  g. 
"   "-  -•.  TrMett.  86  HI.  482. 


coacloaiona  from  them,  tbe  case  must  be  left 
to  the  Jtirv. 

Biowe  (Xtj/  AP.B.CO.  v.  Btout,  81  U.  S.  17 
Wall.  864  (31:  748). 

When  the  clrcnmstancei  are  complicated, 
and  the  defendant  ia  conf essedlj'  gulltj  of  eioss 
negligence  contributing  directly  to  the  Injury, 
WM  toe  common  knowledge  and  experience  of 
mankind  does  not,  wlthont  doubt  or  nedtadon, 
U  once  condemn  the  plaintiff  a*  tbe  author  of 
hi*  own  mlsfortane,  the  court  ahonld,  under 
proper  iDttmctiooi,  take  the  judgment  of  a 
jury  upon  thequertlon  wbetber  nw  pUlnUO 
was,  under  an  circumstances,  gnlltv  of  such 
Gontribuhwy  negUgence  a«  precluded  him  from 
an  redrm  forlbe  pupable  and  confessed  wrong 
ctf  the  defendant, 

BObei  T.  Zmdon  «fa  A  O).  18  0.  B.  N.  B. 
684;  AiWn  tie.  B.  O.  t.  Salterg,  L.  R.  8 


187  HaM.  288;  Oraig  r.  N.  T.  ete.  R.  B.  (h. 
118  HaM.  481;  Oaunor  t.  (Hd  GOony  AX.  B. 
Oo.  100  Mass.  208;  JoAnton  t.  Sudeon  R.  B.  Oo. 
W  N.  Y.  flS;  HasvnM  t.  Lake  Shore  A  M.  B. 
£.  &  Cb.  64  nTt.  686;  Bovxr  t.  VMeago  X. 
ABt.P.R  a>.  61  Wis.  4S7. 

Mr.  Wb.  H.  B»xt«r,  for  defeodant  In 
etTor. 

When  tbe  evidence  giren  at  the  trial,  with 
all  the  Inferences  which  tbe  jnrf  could  juslifi- 
ably  draw  from  it,  is  inaufDdent  to  support  a 
verdict  for  the  plaintllT,  so  tbat  such  a  verdict, 
if  returned,  must  be  set  aside,  tbe  court  la  not 
bound  to  submit  the  case  to  Uie  Jury,  but  may 
direct  a  vptdict  for  tbe  defendant. 

PlalotiB  came  out  suddenly  from  behind  an 
obstruction  and  appeared  upon  tbelrackslmul- 
'nneonnlv  with  tbe  engine,  at  the  point  of  ool- 
I3KU.S. 


V.  *  0.  R  Co. 

nslon,  and  It  was  imponlble  to  have  don» 
anything  whatever  after  be  wu  seen  and  bo- 
fon  he  waa  ttnick.  TTndu  nCh  a  state  tX 
facts  tbe  statute  does  not  apply,  because  im- 
posalbllltiea  are  not  required. 
B.  Taan.  A  Va.  R.  Oo.  t.  AMnwy,  0  Lea^ 


argument 

is  necessary  to  show  tbe  correclneaa  of  the: 
court's  action  In  dirediog  a  verdict  for  defend- 

Behojield  v.  Ohieaoo  M.  ABt.P.  R.  Oo.  114 
n.  8.  616  (20:  234);  4  Am.  Sc  Eng.  Enc^cl.  of 
Law,  p.  73,  note  1. 

Wbere  the  question  la  closed  bj  deoLdons  of 
this  court,  as  It  is  apoo  the  common-law  point 
involved  in  this  case,  the  citation  of  etale  d» 
ciaioQa  la  entirely  Inelevant. 

Oltieaso  V.  Boibint,  «7  U.  B.  8  Blaak.  t» 
(17:286). 

Jfr.  Jurtiee  HUler  deUvered  the  oplnhm  of     *^i 
tbe  court: 

This  Is  an  action  brought  by  W.  0.  Jones 
ag^nst  the  East  Tomessee,  Yirginia  and 
(Morgla  Railroad  Company  to  recover  damage* 
for  a  personal  injury  inflicted  Mpon  him  by  his 
being  struck  by  an  oiglne  belonging  to  tli» 
defendant  company. 

Tbe  suit  was  orfginally  hroujijit  In  the  local 
state  court,  bat  was  af  terwsrda  removed  by  the 
Railroad  Company  into  the  Circuit  Court  of 
tbe  United  States  for  the  Eastaa  District  of 
Tennessee.  On  the  trial,  after  conaldentble  tes- 
timony had  been  introduced  <Nt  both  sides,  th» 
courtgave the  Jury  tbe  follovring lostnictlon: 

"Tnia  case,  gentlemen,  does  not  come  with- 
in the  purview  of  subsection  of  section  1166  of 
the  Code  of  Tenneesee.  It  must  he  determined 
upon  the  principles  of  tbe  common  law  m  Iq- 
tOTpreted  and  administered  by  tbe  Supreme- 
Court  of  the  United  States.  It  is  not  necessaiy 
for  me  to  explain  what  would  or  would  not  b» 
negligence  on  tbe  part  of  the  defendant;  for  it 
may  be  conceded  taat  (he  defendant  was  neg- 
ligent in  tunning  lis  train,  wlUiout  its  brakes  ul 
good  condition,  st  a  blghei  rate  of  speed  tbttn 
waa  proper  or  safe  under  tbe  drcumstances  of 
tbis  case,  and  stUl  the  plaintiff  would  not  h» 
entitled  to  recovo',  simply  because  such  neg- 
ligence, if  it  existed,  did  not  cause  tbe  injtlry 
complained  of.  In  tbe  judgment  of  this  court, 
based  upon  tbe  facts  shown  in  evidence  and 
not  controverted  by  tbe  aivument,  touchlnr 
tbe  manner  of  plaloIiO's  colflslon  with  defend- 
ant's engine,  the  plalntlfl  was  gttQty  of  auck 
contributory  negligence  aa  precludes  him  fronk 
an  right  to  recover  In  (bis  action.  The  court 
tbercutore  instructs  yon  to  return  a  verdict  tor 
the  defendant" 

It  will  be  seen  from  his  langoags  that,  whl1» 
the  court  was  of  the  opinion  tbat  the  company 
was  guilty  of  such  negligence  as  would  tender 
it  llaole  in  this  actloD,  It  was  relieved  from  that 
liability  by  contributonr  negligence  on  tbe  part 
of  tbe  plaiQtilT.  It  did  not,  then  ' 
tbe  Juiy  to  pass  either  upon  the  d 
'  Isnt  company  or  """ 
._._of  the  plalntlfl. 

ground  upon  which  the  court  besed  tbls 

decision  is  not  shown,  except  so  far  as  appears    1445} 
from  the  statement  in  tbe  extract  above  quoted, 
that  "  Upon  the  facta  shown  in  evidence,  and 
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fmduifa  englo»,  the  plaintiff  wugiilUr  of 
sodi  oontrlbutOTf  negligence  as  preclude*  nlm 
tram  bright  toreooverin  thtsactton."  It  is 
Dot  to  be  Inferred  from  tbli  statement  tbat 
comud  f(v  tbe  pUlnttS  conceded  that  be  waa 
gotl^  of  contribatoT;  neKligeoce;  but  tbe 
toUtt  noceeded  upon  the  idea  tbat  the  facts, 
wUch  in  Its  JodgmeDt  were  tiwws  la  evidence, 
not  being  Gontrorerted  bj  argument,  were 
Mffldontio  srtabllsh  midi  neglfgence. 

The  erldeace  Is  embodied  in  the  bill  of  ez- 
cepdooa  before  us,  and  ve  cannot  agree  with 
the  cUcolt  oonit  tbat  tbere  was  sucE  a  clear 
case  of  negligence  on  the  part  of  the  plaintiff  as 
to  Jnstlfy  Qa  court  in  withdrawing  tlie  whole 
subject  from  tbe  consideiatioii  of  tbe  Jurr. 
The  plalntift  himself  stAtes  that  he  was  In  tbe 
depot  of  tbe  defendant  on  hnslness;  that  tbe 
tMusenger  platform  was  alongside  the  tracks, 
which  ran  between  It  and  tbe  depot;  tbere  waa 
also  a  side  track  that  went  thioagb  tbe  depot; 
that  he  passed  out  of  the  depot  bj  the  usual 
way,  and  was  struck  belweea  the  wall  of  tbe 
depot  and  the  platform.  He  further  says  that 
tiie  way  be  was  going  he  could  not  see  a  train 
appnMcblng  from  the  east  because  there  was  a 
car  on  the  side  track,  and  he  hnd  no  warning 


e  eTideoce  that  there  was  bo  much  uolae 
about  tbe  place  of  exit  from  the  depot  that 
Uie  aound  of  the  adraoclng  train  could  uot  be 
distinguished.  On  the  other  hand  there  la 
•ome  testimony  to  show  that  tbe  plalotUI  ran 
carelesslj  through  the  depot;  that  be  knew  the 
trabi  was  approaching,  and  that  he  might  hare 
guarded  himself  against  it  if  he  bad  slopped  at 
the  exit  of  the  depot  long  enough  to  have  looked 
about  bim. 

But  ne  think  ibeee  are  questions  for  the  Jury 
to  determine.     Weseeno  reason,  bo  long  as  the 

{ury  aratem  is  tbe  law  of  tbe  land  aud  the  Jury 
)  made  the  tribunal  to  decide  disputed  quea- 
tiouB  uf  fact,  why  It  should  not  decide  such 
questions  aa  these  as  well  as  others.  There  la 
nothing  in  a  ease  in  which  it  is  conceded,  fully 
and  unreservedly,  that  the  defendant  company 
is  in  fault  on  account  of  the  manner  of  run- 
nlug  its  trains,  such  as  the  high  rale  of  speed 
ana  other  careless  matlCTS  mentioaed  by  tbe 
court  in  its  iostriictiona,  which  should  Justify 
tbe  court  in  refusing  to  submit  to  the  Jury  the 
question  whether  the  defendant  company  is 
relieved  from  tbe  liablllly  incurred  bv  It.  by 
reaaon  of  .the  acts  of  tbe  plaintiff  showing  that, 
in  some  degree,  he  may  not  have  been  aa  care- 
ful as  the  most  cautfona,  and  prudent  man 
would  have  been. 

Instead  of  the  course  here  pnratied  a  dtn  re- 
gard for  tbe  respective  functions  of  Uie  court 
and  the  Jxaj  would  seem  to  demand  that  these 
questions  should  have  been  submitted  to  the 
ry,  accompanied  by  such  Instructions  from 


ftry.  i 


y  tbat  of  Kam  v.  TAe  XortAtm  Central  R 
0>.  138  U.S.  01  [ante,W»l,  in  which  the  opinion 
of  this  court  was  delivered  by  Mr.  Juttiet  Har- 
lan. October  82, 1888. 

We  forbear  to  discuss  tbe  facts  further  at 
this  time,  as  w«  do  not  wish  to  prejudice  the 
4M 


insewblch  mnstbi 

neja^mei^  qf  the  (Xreuit  OovrtiM  mtrted, 
trit/t  inttrueticiu  to  grant  a  tun  trioL 


tjhttbd  btateb,  py., 

v. 

ROE  REISINGBR. 

(Bee  B.  a  Beportei^  ad.  nMOL) 

PtntlanattoTnqt—PaniAtnttUfar  axoeuiMfla. 


ON  a  certificate  of  division  in  opinion  between 
the  Jndgea  of  the  Circuit  Oonrt  of  thq 
United  States  for  the  Western  District  of  Penn- 
sylvania, as  to  whether  an  attorney  or  agent  in 
a  pension  case  can  be  punished  under  the  Act 
of  June  20, 1878,  for  baving  rece!>^,  prior  to 
to  its  tepe^  more  feea  than  allowed  by  ssid 
Act;  saldActbavlngbeen  repealed  without  res- 
ervation of  the  r^bt  to  punish  for  offenses  In 
violation  of  IL     Queition  antvered  in  nfflrma- 

Statement  I)y  Mr.  JtuUee  La^a^ t 
This  case  comes  before  the  court  on  the  fol- 
lowing certlQcate  of  division  in  opinion  be- 
tween the  Judges  of  tbe  Circuit  Court: 

In  the  Clroult  Oonrt  of  tbe  United  Statea.  Weat- 
em  District  of  Pennsrlvanla. 
Tbe  United  Blotaa  1 

m.  1-No.L    Mar  Term,  U8S. 

Boe  Belslnger.     ) 

At  a  Clrenlt  Oonrt  <a  tbe  United  States,  bald  at 
the  CItr  of  Pittsburg,  for  the  Weatera  Inrtriot  of 
Fenoirlvania,  on  the  6th  dar  of  August,  IMS,  be- 
fore the  Hon.  William  HoKonnan  and  Hon.  M.  W. 
Aoheson.  Judges,  this  oause  aame  on  to  be  heard, 
and  waa  amued  or  oounael^  and  on  tbe  boarins  a 


Ubitbd  Stubs  t.  RBunaaK. 


upon  tlie  coDTlcttoti,  onlesa  tlie  law  cmting 
the  offeDM  be  at  the  lime  Id  exfit«Dce. 

Norrit  t.  Croektr.ZAV.  B.  18  How.MQ(U: 
S14);  Md.  T.  Btlt.  <£  0.  A  O).  44  n.  a  8  How. 
6S2  (11:732):  1  Hale,  F.  0.  £91. 

In  order  lo  diect  a  diarJiarite  the  Act  which 
made  the  offcDieaad  imposed thepeuHltTiunBt 
be  repealed.  The  offense  In  this  caae  is  ciinrged 
under  secUoD  5489.  That  section  made  the  ot- 
fenseand  Imposed  the  peaal^.    It  still  remalu 

Sartutig  v.  People,  39  N.  T.  96. 
(Nocouoscl  appeared  for  defendaoL) 

Mr.  Jutttet  Idunar  delivered  the  opinion 
of  the  court: 

It  is  conceded  that,  under  the  general  prin- 
dplea  of  the  common  law,  the  repeal  of  a  peoal 
■tatule  operates  as  a  remission  of  all  penalties 
for  TlolatloDs  of  It  committed  before  Its  repeal, 
and  a  release  from  prowcutlon  therefor  after 
said  repeal,  unless  there  be  either  a  dauae  in 
the  repealing  statute,  or  a  provision  of  some  . 
other  statute,  exprtasl;  autlinrizing  such  prose- 
cution. In  this  caw  the  court  Is  of  the  opio- 
lon  that  §  18  R.  B.  contdus  such  pcoTiwon, 
It  reads  aa  follows: 

"Tberapeolof  anyststota  sbalinot  have  the  et- 
feot  to  TeleoBe  or  eztlDnilih  an;  peiialtr,  forfeit- 
ure, or  Jlabllltf  lacutred  uoder  suob  statuM,  unless 
the  Tei)eallnr  Act  shall  saezpnaslv  provide,  and 
luob  Btatuu  abaiX  be  treated  >i  still  reinatalnfr  In 
foroe  for  tbe  purpose  ot  suitaliilng  any  proiior  No- 
tion or  proseoutlon  for  tlie  enf oroement  of  such 
penaltr,  forfeiture,  or  llatiiUt^." 

This  section,  we  think,  cleariy  excepts  of- 
fenses committed  before  the  passage  of  the  re- 
pealing Act  of  1884.  To  show  this.  It  Is  on]; 
necessary  to  read  the  Act  of  1884  in  coanectloa 
with  g  IS,  R.  a.,  as  one  Act  It  would  then 
read  substantlall;  as  follows:  "Be  It  enacted, 
etc.,  ThMtfaeActentiiled 'An  ActRelatlngto 
Olalm  Agents  and  Attorneys  In  Pension  Cases,' 
approved  June,  1878,  ishereby  re™>"''-'-  "*- 
Moed,  That  said  repeal  shall  uSr-  tare  the  et< 
feet  to  release  or  extinguish  any  peud^,  for- 
feiture, or  Uabjlliv  incurred  thereunder,  and 
that  the  same  shall  be  treated  a' 


Ing  In  force  for  the  purpose  of  suetalnlnx  any 

ir  action  or  prosecution  for  the  enforce 

of  such  pencdty  or  liability." 


Tbe  only  ground  upon  which  the  correctneai 
of  this  Interpretation  may  be  doubted  Is,  that 
tbe  words  "  penal^,"  "liabltlty"  and  "  for- 
felttire"  do  not  apply  to  crimes  and  tbe  pun- 
IsbmenU  therefor,  nch  aa  we  are  now  consid- 
ering. We  cannot  assent  to  Ibis.  These  wordi 
have  been  used  by  the  great  master*  of  Grown 
Law  and  the  elementary  writers  aa  synonymoua 
with  the  word  panlshment.  In  connection  wltb 
crimes  of  the  hlgbeet  grade.  Thus,  Blackstona 
speaks  of  criminal  law  as  that  "branch  of  Juris- 
prudence which  teaches  of  the  nature,  extent 
and  degrees  of  every  crime,  and  adjusts  to  it 
its  adequate  and  necessary  oenaltj."  AlludinK 
to  Ibe  imporlance  of  this  department  of  legal 
science,  hesavs:  "Theenacttogof  penalttes  to 
which  a  whole  nation  shall  be  subject  should 
be  calmly  and  maturely  considered."  Refer- 
ring to  toe  nnwise  policy  of  Inflicting  capital 
gunishmenlfor  certain  comparatiTelysli^t  of- 
snses,  he  speaks  of  ibem  as  "these  outrageous 
penalties,"  and  repeatedly  refers  to  laws  tbat 
Inflict  the  "penalty  of  death."    He  refan  to 
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451, 
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STiTsun  CovKT  or  tbi  Vktod  Statis. 


lOM  pracribtng  eeruln  punlshmeoca  for 
H  ''AoUotpalnannd  peoalties." 

idedtliuthk  IStta 


TtiBt  tlie  LegUstuie  ioteoc 
Mctloo  ahould  kpply  to  all  offemot  Is  aliowii 
ft  CMSHL  R.  8.,  unier  tbe  tide  of  '  ~ 
FtovlaoDi,''  wtiloh  U  u  follows: 


Mtuns  loonrred  otider  anj  itMute  entmuied  In 
■Id  TovtoloD  prIOT  to  laid  TepeaL  ma;  bs  proae- 
oated  and  niniihed  In  the  mne  manner  and  with 
the  nme  oteot  ■■  U  aUd  repeal  had  not  been 

It  wutheobTJous  tni«iit]OD  of  §  IS,  R.  S.,la 
extend  tbfs  pravidon  to  the  lepeal  of  anj  stst- 
nte  Dot  embraoed  in  sacb  levldou. 

■The  views  we  iMve  expressed  llDd  nipport  in 
the  case  of  the  United  atala  t.  Ulrid,  8  DUL 
68S,  which  was  an  lodictment  for  GouBpiiing 
to  defraud  the  QoremmeDt  of  internal  levenue 
taxes.  It  became  necossniy  there  to  det^rmioe 
the  meanlne  of  the  words  "penaltj,"  '  'forfeit- 
ure," "liabHUy,"  sad  ''proeecutfon,"  in  S 18  of 
the  Revised  Statutes.  The  court,  speakiDK  b; 
Mr.  JvtUot  Miller,  said: 

"Bat,  wltliout  attamptliiKtoao  Into  apreotae 
tmboloal  deOnllJoo  ot  OMh  o(  these  words,  ft  la  mr 
opinion  that  ther  were  used  br  OoDirMM  to  Include 
aD  firms  of  punlslimeat  tor  orlme:  aod  as  ■tronc 
evldenos  of  uile  view,  I  found,  during  the  ptOMif 
of  the  aiKuneat,  and  called  the  atteatjon  of  the 

■  ^ .j-j^  which  pcesOTlbed  floe  and  Inur 

■ "larain  Concreea  ossd 

a  panaltj  of  not  less 

properlr.'Ouit  OoD«iess~Sad  sub}eoted  a  part; 
to  a  habiU^.and,  a  asked  wbat  UabUl^,  mlgV' 
reply,  a  UaUutr  to  be  ImprlsoDed.  tUt  ta  _ 
Toyvenenlueeot  laiiinuure,aodBUrelTK  would 
not  be  understood  as  denoting  a  olTll  praoeed- 
hw.  I  thhik,  therefore,  that  this  word  ■Unblll- 
9^  Is  Intended  to  oover  ereiT  from  of  punishment 
to  whtohaman  snMaola hlmsdf ,  by  vklaUna  the 
eonunon  laws  of  the  oountry.  Besides,  as  my 
brothn  n«at  reminds  me,  the  word  pTOBBoutlon  fa 
used  In  tlila  section,  and  that  naoally  denotes  a 
•rimiDol  proceeding," 

jtn  (no  reatoiiM  tM  hoM  ffttm,  M«  jue$titm 
frtteiited  by  OueertiJteaUUantatniin  tht  ai- 
firmaUtt. 
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CHARLES  CORNELIUS,  F^.  in  9rr., 

CATHARINA  HARQARBTHA   EESSEL. 

flee  a.  O.  Beportery  ed.  <BB-IBU 

JBtfrv  ^puHit  land— ditty  to  msus  patent— 
wAm  oat  tract  m  not  wu^tel  to  tntry—gran- 
tet,  when  tnutee — Oommiuioner  if  Oeneral 
Land  Offm  cannot  oancuf  fa^fUenfty, 


public  land,  the  valid 

b  not  affected  by  the „. 

subleot  to  disposal  as  pnldle  land, 
" le  Hme  and  Included  "  ■" 


&  If  the  Cnlted  Slates,  from  iBStdvesteii 


lobbnd 


take^^fterwaida  eoDveyed  the  title  of  soohtn 
aoc^w. the giantsawla  notice  tookitMtr 
J  .v.  ._. 1 — j^  ^^  could  compel  Itt  t 


%.  'n»yia^i*t'*  supervWqn  possessed  by  the 
OommMinerot  the Oeaesal  Land  Oflceovir  the 
actootthetvglsterand  recJTer  of  the  local  land 


by  them,  can  he  exertsd  only  w 


,    IifoD 


nUee  testimony  or  wltAout  I 


aulk^lTS 


id  lawfully  entered  and  paid  for, 

-*Btof  ooewbolswtunyeal *- 

'dml^Bses 


ot  pnbUc  land,  acquired  by  him  I^Qs  eaU;  Is  not 
lort  or  Impaired  by  an  Ulecal  order  of  the  Oomails- 
sloner  of  the  General  I^nd  OOcei  dlieetfns  Ha 


IN  ERROR  to  the  Sapreint  Codit  Of  Ibe  Stotfc 
of  WiaconsiD,  to  review  a  indgnient  En  fa- 
vor of  defendant  In  an  action  for  Ae  posseaaioa 
of  land.    Affirmed. 

The  facts  are  ststed  in  the  opinion. 

Mr.  Conrad  Kres.  for  plaintiff  in  error: 

The  canCBlistion  of  ihe  Davidson  entry  waa 
In  Bccordance  with  law,  within  the  scope  of 
the  anthoHtf  conferred  upon  the  commission- 
er, and  is  rtthUlieata  ana  conclusive, 

Moore  v.  Bobbini,  M  U.  B.  686  (24:651); 
Stea  V.  at.  Lovit  &  <£  if.  a>.  106  n.  S.  Ul  (27: 


<i»:587). 

The  presumptions  In  favor  of  the  Puffer 
patent  are  conclusive. 

.St.  Lmiit  S.  a  R  0».T.  Kemp,  10*  U.  8. 
68«LMl(»:8T5,eTT). 

CNo  couDsel  appeared  for  defendant  in  eiror.> 


Court  of  Wisconsin.    It  is  an  action 


ipretD» 
lortha 


in  the  Countj  of  Sheboysan,  in  that  State,  aiui 
was  brought  in  the  circuit  court  of  tbst  coun- 
ty. The  complaint  alleges  tliat  the  plaintift 
has  the  lawful  title  as  the  owner  in  fee  rimpk^ 
and  the  right  to  the  possession  of  thedemaiidea 
premises;  and  that  the  defendant  wnmgfully 
withholds  them  from  htm  to  his  damage  ot 
three  hundred  dollara.  It  therefore  prays  that 
the  defendant  may  be  adjudged  to  surrender  u> 
the  plaintUf  tbeir  poeseesion  and  to  pay  the 
salddamagee. 

In  support  of  his  alleged  title  the  plaintiff 
reliea  on  a  patent  of  the  United  Stales  for  a 
tract ranbradngthe demanded  premises,  Issued 
lo<»e  HyroD  H.  Puffer  on  the  4th  of  June,  I4B81 
1877,  npon  a  homestead  entry  made  br  him  In 
December  of  flie  prerloni  year,  and  aondiy 
mesne  oooTeyuices  from  the  patentee. 

The  answer  of  tlu  deftatdant  admita  thatsba 
was  in  posseaaloo  of  tbe  ptemisea  at  the  com- 
mencement of  the  action,  bnt  denlea  genatally 
and  spedfladly  the  other  allffiadons  of^  com- 
plaint, and  pleads  in  bar  of  the  action  an  enliT 
upon  the  remises,  by  ber,  and  Iboae  throng 
wbom  she  derives  bat  interest,  under  claim  ot 
title,  exclurive  of  any  other  right,  fotinded 
opon  a  written  instrument  aa  a  cooveiyaiice 
thereof,  and  their  occupation  under  such  claim 
for  more  tlian  ten  years  prior  to  the  commenoe- 
ment  of  the  action. 

The  answer  also  sets  fortb,  under  a  separate 

heading  ot  count,  by  way  of  counter  claln, 

U8  U.S. 


Taifoos  mHtten  wblcta  tbe  defondsDt  dalmi 
conatitute  in  equity  a  defoiH  to  the  actloD  and 
entitle  tug  tc  a  decree  tbat  sbe  taw  a  tl^t  to 
(be  title  and  poBwaslon  of  the  pTcmiKS.  Tbaee 
matters,  bri^y  Hated,  an  anlMtantiatly  a*  fol- 
lows: In  Januaiy,  1866,  one  Hentj  I.  DafldaoD 
entered,  two  tracta  of  land  In  Township  18  of 
Range  20,  InSheboygan  County,  one nf  which 
conMtintes  the  t»emues  In  controversy,  as  pub- 
lic lands  of  the  United  Stales  subject  to  entry, 
paid  the  fnll  purchase  price  to  the  receiver  of 
the  land  offlre  for  the  district,  and  obtained 
from  him  the  usual  duplicate  receipt  therefor, 
which  was  duly  recorded  in  the  office  of  regis- 
ter of  deeds  of  the  countyln  April,  1857.  8ab- 
sequenOy  DavfdsOD  and  his  wife  conveyed  tbe 
tract  in  controversy  to  one  Joseph  Hdn,  and 
Irom  hfm,  through  sundrr  mesne  con vejancea, 
sli  of  which  are  on  record  in  the  legister'a  of- 
fice of  ibe  couDty,  the  propertv,  in  October, 
1809,  became  vested  in,  Jacob  EeMel,  the  hus- 
band of  the  defendant  Eessel  diet!  in  July, 
1876,  In  posaotion  of  and  thus  owning  the 
premises,  leaving  the  defendant,  as  bis  widow, 
and  four  children  surviving  him.  By  bis  last 
will  and  testament,  which  has  been  admitted 
to  probate,  lie  devised  to  the  defendant  a  life 
estate  in  the  jovmises  in  controversy,  and  she 
is  now  In  poasesdon,  holding  the  same  there- 
450.  under,  the  fte  thereof  t>elng  in  the  rhildren, 
''  subject  to  ber  life  estate.  And  she  alleges 
that,  from  the  time  of  the  entry  by  Davidson 
down  to  the  death  of  Eenel,  there 


aasertion  of  interest  of  any  Und. 

In  October,  18IS7,  an  order  waa  made  by  the 
Commbdoner  of  tbe  General  Land  Office,  can- 
Gclfng  the  entry  al  Davidson  for  the  two 
tncti  of  land,  on  the  alleged  ground  that  one 
of  them,  not  the  tract  embracing  the  premises 
in  conHoveny,  was  included  In.  a  prior  grant 
to  the  Stale,  and  therefore  waa  not  aubJMt  to 
entry.  The  order  td  cancellation  was  made 
without  previous  notice  of  any  kind  to  David- 
Bon  or  any  pax^  In  interest  under  the  entfy, 
and  Ibe  partdiaae  moncrf  p^  naa  never  re- 
tomed  or  oBvti  to  htm  (v  to  any  of  bis  sno- 
cessors  la  interest;  and  the  defendant  contends 
tbM  the  order  was  erroiwoady  and  Imprtmerly 
mad&  The  OommisdoDer  oTlbe  General  Land 
Office  afterwards  came  to  tbe  same  conclusion, 


previously  granted  to  tbe  Stale;  that  Is,  the 
tract  In  controversy  In  this  oaae;  It  was  be- 
iween  the  cancellation  and  tite  relnatBtement 
of  the  entry  as  to  this  tract  that  tbe  homestead 
entry  was  made  l^y  Hyron  H.  PufFer,  and  the 
patent  issued  to  him. 


that  tbe  entry  of  Puffer  was  made  in  bis  Inter- 
est, but  It  is  not  deemed  necessary  to  repeat  the 
imputations.  It  concludes  with  a  prayer  that 
tbe  title  to  tbe  premises  may  be  adjudged  to 
have  been  In  Jacob  Eessel  at  the  tune  of  hb 
death,  and  that  tbe  defendant  is  entitled  to  the 
poencsrioo  therecf,  or  that  such  other  and  fur 
tber  relief  be  granted  as  may  be  JuiL 
129  U.S. 


acter.  Is  pennivihle  under  the  laws  of  ^iscon- 
ain.  They  are  required,  however,  to  be  sepa- 
rately stated,  that  tboy  may  be  considered  on 
their  distinctive  merits,  and,  if  established,  that 


ijolncd  from  prosecuting  the  action  forthe 
poes«»sIoa  of  the  property.  The  equitable  de- 
fense Is,  therefore,  to  be  first  considered  and 
determined,  for,  if  sustained,  there  will  be  no 
occasion  for  proceeding  with  the  remedy  at 
law;  Quinbp  j.  Obnian.  IM  (J.  &  4S0  [96: 
800];  and  that  course  waa  pursued  in  the  pres- 
ent case.  Tbe  court  took  up  the  matters  al- 
leged as  grounds  for  equitable  relief  and  con- 
sidered tbe  evidence  adaooed  in  their  support; 
and  It  thereupon  found  that  Ibe  allegations  of 
the  answer  as  to  those  matters  were  austalued 
In  all  particutars.  Judgment  was  accordioslr 
rendered  in  favor  of  the  defendant,  decliirtng 
that  the  entry  of  Myron  B.  Puffer  and  the  pa- 
tent tbereon  Issued  to  him  were  noil  and  of  no 
effect  as  a  conveyance  of  the  premises;  that  tha 
defendant's  testator  died  vested  with  an  equita- 
ble Utie  to  them,  and  entitied  to  their  posses- 
sion and  to  a  patent  therefor  from  tbe  united 
Slates,  and  that  the  defendant  has  such  estMe 
and  possession  dnriDg  her  life;  and  direcUng 
Ihat  tne  complaintof  tbe  plalnlUI  be  dismissed 
with  costa  On  appeal  io  the  supreme  conit 
of  the  State  the  Judgment  was  affirmed. 

The  forty  acres  In  controvert  were  subject 
to  entry  In  January,  I8S0,  when  Davidson  en- 
tered them  together  with  another  tract.  Tbe 
validity  of  the  entry  of  those  acres  was  not 
affected  by  the  fact,  that  tbe  second  tmct  be- 
longed to  tbe  Slate  of  Wisconsin  under  the 
swamp-land  grant,  and  was  not,  Iberefore, 
subject  lo  the  disposal  of  (he  United  States, 
A  defect  in  the  title  of  one  oF  several  parcels 
sold  does  not  iovalldste  tbe  sale  of  the  others 
if  the  purchaser  makes  no  objection.  When 
the  tract,  which  was  sublecl  to  entry,  was  thua 
purchased  and  paid  for,  It  ceased  lo  be  subject 
to  the  disposal  of  the  United  Sutes:  it  was  not  In 
equtn  their  property.  Garrott  v.  Bafford,  44  U. 
R,8  How. «!,  «0rn:»71,e80];  Wiiha-ipoon  t, 
Duni^K,  71 U.  S.  < Wall.  810, 218 ri8:3i», 84S]. 
Tbe  legal  title,  it  Is  true,  was  retained  by  them, 
but  they  be)d  it  as  trustee  for  the  benefit  of  tbe 
purchaser;  and  they  were  bound  upon  proper 


mllcadon  t 


Issue  to  him  a  patent  therefoi 


ipplic 

If  from  Inadvertence  or  mistake  as  to  their 
rights,  or  other  cause,  they  afterwards  conveyed 
that  title  to  another,  tbe  grantee  with  notice 
took  it  subject  to  the  equitaule  cl^m  of  the  first 
purchaser,  who  could  compel  its  transfer  to  blm. 
In  an  aucb  cases  a  court  of  equity  will  convert 
tbe  aeoond  pnrobaser  Into  a  trustee  of  tbe  true 
owner  and  compel  him  to  convey  tbe  legal  title. 
XmkIkV  V..aatMt,  07  U.  B.  2  Black,  6U  [17:2001; 
Starie  V.  BUtrr,  78  U.  8.  0  WaU.  4(»4l&  [18: 
•SS-V80]. 

The  power  of  supervision  poasessed  by  tbe 
CommissioDer  of  tbe  General  Land  Office  over 
tbe  acta  of  the  register  and  receiver  of  the  local 
land  offloea  tai  me  disposition  of  tbe  pubUe 


Snrsua  Ooiih  or  th>  [Jbitkd  Sx^Taa, 


Ooi^Tbbm. 


Uoda,  uDdoubt«dl7  aathoilzM  bim  to  correct 
ud  aonol  entries  of  load  allowed  by  them, 
Ktiere  tbe  bndaarenotBubject  toentrr,  orthe 
panlee  do  not  poaseaa  Om  qiuUflc4tioaa  re- 
quired, or  baveproTlousIj  entered  all  that  the 
law  permits.  The  eierdae  of  thb  power  it 
necessary  to  the  due  admintotrationorthe  Und 
deputmeat.  If  an  lovestigatlon  of  the  valid- 
ly of  aach  entriea  were  required  In  the  oonrts 
01  law  before  they  could  be  canceled,  the  nee- 
eesuT  detayi  attending  the  ezaminatioo  would 
ffreatly  impair,  if  not  destroy,  the  efficiency  of 
ibe  department.  Buttbe  power  of  super  vuion 
and  correctiOD  Is  not  an  unlimlled  or  an  arbi- 
trary power.    It  can  be  exerted  only 


o  as  to  deprive  any  peison  of  land  lawfully 
eotered  and  paid  for.  By  auch  entry  and  pav- 
meut  the  purchaser  secures  a  vested  luierest  lo 
the  properly  and  a  right  to  a  patent  therefor, 
aod  can  no  more  be  deprived  of  it  by  order  of 
the  Commissioner  than  be  can  be  deprived  by 
such  order  of  any  other  lawfully  acquired  prop- 
erty. Any  attempted  deprivation  m  that  way 
of  such  Interest  mil  be  corracted  whenerer  the 
matter  ia  presented  «o  that  the  Judiciary  can  act 
upon  it 

In  Litulttg  Y.  Bdwet  we  have  a  noted  Instance 
In  which  the  court  inquired  Into  the  facts  of  a 
disputed  entry  of  public  lands,  and  gave  effect 
to  a  lawful  entry,  which  had  been  set  aaid^  and 
the  certificate  issued  canceled,  by  order  ta  the 
Commisainaer  of  the  General  Ltutd  Offloa,  In 
that  case  it  appeared  that  Undsey  had  in  1^ 
r^gju  applied  to  the  register  and  receiver  of  Uie  land 
office  at  Galena  to  purchase  land,  dalmlng  the 
right  of  preemption  under  the  Act  of  18SB,  by 
reason  of  cnlttva^on  and  actual  residence  there- 
on, and  having  established  his  claim  to  the  sat- 
isfaction of  those  officers,  he  received  from  them, 
in  June,  1839,  the  proper  certiQcate,  stating  the 
recdpt  of  the  purchase  money,  and  that  on  its 
presentation  to  the  CommlSBioner  of  the  Qm- 
eral  Land  Office  he  would  be  entitled  to  a  pa- 
tent Subsequently,  in  184S,  the  CommlMiODer 
set  aside  this  entry,  and  oidet«d  the  cerUflcate 
to  be  caoceled.  on  the  ground  that  a  mistake 
bad  been  made  In  the  original  survev  of  the 
land,  and  that  by  anewsurrey  orderealnlU^ 
it  was  ascertained,  as  be  rapposed,  that  the 
house  in  which  Lindsey  redded,  when  be  mads 
his  claim  In  1889,  was  not  on  the  land  for  wMch 
be  received  bis  certificate.  After  this,  one 
Hawes  daimed  a  preemption  right  to  the  same 
land,  and  the  Commlsdonet  directed  the  regis- 
ter and  receiver  to  hear  proof  of  bis  riiht,  and 
toadjudicate  anon  it.  They  according  heard 
Ub  proof,  and  gave  him  a  certifloUe,  upon 
which  a  patent  was  afterwards  issued  te  him. 
Undsey  died  In  the  same  year  in  whiiA  he  made 
bis  entry,  and  his  heirs,  who  had  no  notice  of 
the  new  survey  made  five  years  aflerirards,  or 
of  the  proceedings  t^  which  Hawes  established 
his  claim  before  the  register  and  receiver, 
brought  suit  against  Hawes  and  gtantees  from 
him,  lo  compel  a  tnuufei  by  tliem  of  the  title 
obtahied  by  the  patent.  It  appeared  that  the 
residence  of  LIndsey  was  on  the  line  which, 
accordingto  the  new  aamy,  divided  the  quar- 
ter section  he  entered  bom  an  adjdning  qnaner 
eecdon:  so  that  in  one  sense  it  may  be  sdd  that 
he  resided  on  both  quarter  sections.    The  court 


held  that  the  Oovemment  was  bound  iy  ttta 
orbdnal  surv^;  that  LIndsey'a  residence  was 
sufficiently  on  the  sectloa  which  he  claimed: 
that  the  patent  certificate  was  rightfully  isHoed 
to  him;  uat  the  act  of  the  Commladonet  fn  set- 
tlag  it  aside  was  illegal,  and  did  not  desrrov  tbe 
right  thus  vested;  that  tbe  land  was  not,  there- 
fore, subject  to  eoti;  by  Hawes:  that  the  patent 
obtained  by  bim  was  wrongfully  and  Illegally 
Issued  to  him;  and  that  the  fadrs  of  LIndsey 
were  entitled  to  a  conveyance  of  the  legal  titla 
from  bim  and  bla  oodefendants. 

That  case  coven  the  present  one  in  aQ  essen- 
tial particulars.  Tbe  interest  of  Davidson  In 
the  tract,  which  embraces  tbe  premises  (n  con- 
tiovetsy,  acquired  by  him  l^  hie  entry,  was  not 
loet  or  impaired  l^  the  order  directing  its  can- 
cellation. That  order  waa  illegally  made,  and 
those  cbdming  under  him  can  stand  upon  the 
original  entry  and  are  not  obliged  to  ioToke  the 
subsequent  reinstatement  of  uie  entry  by  the 
Commissioner.  As  that  entry,  with  the  pay- 
ment of  the  purchase  money^ave  Davidson  a 
right  to  a  patent  from  the  United  Biates,  bla 
hein  are  entitled  to  a  conveyance  of  tbe  legal 
title  from  those  holdlngunder  the  patent  wrong- 
f  ally  issued  to  Puffer. 

Whether  Davidson  ot  bb  rocceeKm  would 
have  had  a  rl^t  to  sunender  his  entry,  upon 
learning  that  one  of  the  tracts  entered  bad  been 
previously  granted  lo  the  State,  and  clatra  a 
return  of  the  porcbase  money,  la  a  queiiioii 
that  does  not  arise  here.  It  is  sufficient  lo  say 
that,  until  auch  objection  was  raised  by  them, 
it  dm  not  Ue  with  the  land  department  U>  op- 
pose the  compleUon  of  hi*  title  lo  the  tmit 
Vhlch  was  subject  to  entry. 

Tbe  judgment  entered  in  tlie  court  below 
would  hare  been  in  better  form  had  it  directed 
a  conveyance  to  the  heirs  of  Jacob  Eessel,  sub- 
ject to  the  life  estate  of  the  defendant,  from 
those  holding  under  the  patent  to  Puffer,  of  the 
legal  title  which  be  had  acquired  to  that  por- 
tion which  was  subject  to  entry.  The  hclra 
would  thus  avoid  the  necessl^  of  applying  to 
the  land  department  for  a  patent,  which  it  m^ht 
refuse  to  issue,  until  the  patent  already  issued 
had  been  canceled  by  Judicial  proceeduiga. 

The  supreme  court  ot  the  Slate  makes  sonw 
comment  upon  the  form  of  tbe  Judgment,  bat 
obsems  that  there  is  nothing  In  It  of  wblcfa 
the  plaintiff  can  ctonplaln.  He  cannot  be  prej- 
udiced by  tbe  cancellatioa  of  tbe  patent,  be- 
cause the  Iwal  title  vested  tn  bim  by  tiiat  instra- 
ment  must  innre  to  those  who  have  the  superior 
right  lob.    Ili«JvdtfiMntit,aartfor*,^^iMd. 


THOUAB  J.  OOGSWXLL  »r  tL.,  F^gi.  in    {asu 

BAMUEL  W.  FORDTCE. 

( See  e.  a  Bepcvter^  eo.  m-tOU 

Jwiidietion  at  to  otTicunf — aotion  .upon  btmA 

Hbls  oourt  aannot  take  oovnjianoe  ot  a  caas  In 

a  Uie  matter  In  dlspnte,  exoluilvs  of  oosta, 

not  exoeed  tbe  sum  or  value  o<  U,(aX 

...  An  aatlon  upon  a  tiond,  alven  to  supenede  a 

Judgment  or  deaee  of  aoourtortJuCnlted  Btatea.  Is 

notanactiODbroiwhtooaoaouDtof  tbed^Ktvatlao 

ot  anr  rixht,  pilvllece  IV  Immnnltr,  saearad  by  Ike 
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UxirxD  Statm,  Cabb,  t.  limWuJr. 


OOMtttntion  of  the  United  StatM  or  of  anr  right 
or  prtrllen  ol  ■  aOwm  ol  the  Dmted  State*,  bo  ■■ 
to  glTe  tUa  oouit  JutIkUoUod  under  aeotlon  SHI 
Iter.  Btat,,  wttbont  ragaid  to  tbeaumorTBlue  Id 


r'  ERROR  to  the  CHicult  Ctoort  of  the  United 
Btales  for  the  Eaateni  District  of  ATkaIlBa^ 
to  review  K  Jndgmeot  In  favor  of  plaintiS  upon 
■  bond  given  on  appeal  to  this  court  conditloticd 
to  Mj  all  coata  and  damaeea  suBtalned  bj  the 
obugee  in  the  peoaltj  of  |S,600,  the  tadgmeot 
being  for  $3,400.    Simtned. 

Stalemmit  hv  JTr.  JvtUet  Harlant 
Bamnel  W.  Fordvce  recovered  in  the  drcnit 
Courted  the  United  Stales  forthe  Eastern  Dbt- 
trictof  AAanua.Deceniber?.  1882,  ajudgnient 
in  ejectment  ngainat  Thomas  J,  Cogvweu  and 
Anns  U.  Conwell.  Fma  that  Judgment  the 
latter  prayedan  appeal  to  thlt  court,  esecatiiu;, 
with  J.  L.  Qoodbar  as  turetv:,  a  bond  to  the 
penalty  of  thir^-alz  hundred  dollars,  condi- 
tioned that  the  principal  obUgorB  would  pros- 
ecute tfadr  appral  with  eSect,  or,  failing  ifiere- 
In,  p»  all  suob  coats  and  damages  as  the  obllffae 
■oaUued  by  reason  of  the  wrongful  detention 
of  the  pronerq'  sned  foi. 

The  obligors  having  failed  to  prosecute  their 
appeal,  the  present  suit  was  brought,  February 
%  1885,  upon  nid  bond,  to  recover  the  sum 


tUf  in  Ow  ejectment  suit. 

A  demorrer  to  the  compbiint  having  been 
orerruled,  the  defendants  filed  an  answer. 
Tbe  parties  consenting  thereto  in  writing,  Uie 
case  was  tried  l^y  the  court  without  the  inter- 
Tendon  of  a  Jury,  and  Judgment  rendered  Jane 
K,  1880,  hi  favor  of  the  pUntift  for  the  nm 
of  two  Uiooeand  four  hundred  dollara. 

JAstrt.  SmsmI  BlMlUbMrnr,  J.  M. 
Wllaoa  and  Oaaay  Toaaf,  lor  plaintiffs 

Where  a  salt  Is  andllaiT  to  a  federal  case  and 
dependent,  tbe  Jurisdiction  of  such  ancillary 
nut  can  be  maintained  without  feference  to  the 
citizenship  or  residence  of  the  parties. 

Mtnnem>ta  Ch.  t.  Bt.  Paul  Go.  69  U.  S.  9 
Wall.  609  07:886);  D^tmanr.  Soim,WV.B. 
24  How.  400(16:Ttf):  Srimmdotfr.  Ei/de,110 
U.  B. »» (28: 148);  PatifoB.  Go.  r.  Mb.  ito. 
B.  Ch.  HI  U.  B.  600(28:498);  DtwVT.  Ooal 
a>.128 0. 8.  ass  (81: 181);  J<Anmm r.Ohriitian, 
120  U.  a  64S.  640  (SI :  820,  821). 

The  tact  that  an  Inatrument  which  b  tbe 
muniment  of  a  title  Is  one  the  execution  of 
which  k  anthorlzed  by  a  law  of  Congress,  does 
not  cause  an  action  which  is  based  upon  said 
f  nstmment  to  be  a  anlt  arising  imder  a  law  of 
the  United  States. 

Wilton  v.  Satu^oni.  61  XT.  B- 10  How,  99  (18: 
844);  BlaneAardt.  Spragw,  1  ailT.  299 ;  Oood- 


Tbe  practice  of  the  conrts  Is  to  retain  the 
caae  imtQ  a  trial  of  the  facta  before  the  Jury  or 
188  D.  8. 


by  tbe  court,  and  on  the  proof  determine  tba 
question  of  Jurladlction. 

NaO^Ue  V.  Cooper,  78  U.  S.  6  WaU.  847  aS: 
861);  A)HfUE>n  v.  Andenm,  191  U.  &  S93  (80: 
1021);  Dmnittoun  v.  Draper,  9  Blatcbf.  8S6; 
Murray  v.  Bitrie,  Id.  848;  FUt  v.  Bnim  Foe, 
B.a>.t  Blatchf.  86% 

(No  oounael  appeared  for  defendant  In  error.) 

Mr.  JuHtea  IBmrtma  deUvered  the  opinion 
of  the  court: 

This  conrt  cannot  take  oagnlsance  of  thia 
ease.  Tbematterlndlapute,  excluslveofcoetB, 
does  not  exceed  the  sum  or  value  of  Ave  thous- 
and dollara.  R.  ass  WO,  691;  Act  of  Feb.  16. 
187S,  chap.  77,  gg  8, 1, 18  Stat  at  L.  816;  R.  & 
Bupp.  186. 

It  was.  perhaps,  supposed  that  our  JnrMio- 
tlon  could  be  sustained  under  the  fourth  sub- 
division  of  section  699  of  the  Revised  Btatntes, 
providing  that  tills  court  may,  without  regua 
to  the  sum  or  value  In  dispute,  review  any  final 
Judgment  at  law  or  flnaJ  decree  in  equity  of 
any  circuit  court,  or  of  any  district  court  act- 
ing as  a  circuit  court,  "inanycasebrougbton 
account  of  the  deprivation  of  any  right,  pitvl- 
leee,  or  Immunity  secured  by  the  ConBtilnlloB 
of  the  United  States  or  of  any  rl^t  ocprivl- 
Icge  of  a  citizen  of  tlw  United  States."  BoCan 
action  upon  a  bond  given  to  supersede  a  judg* 
ment  or  decree  of  a  court  of  the  United  States, 
cannot  properly  tie  said  to  have  been  brought 
on  any  such  account  The  mere  failure  or  re- 
fusal of  the  obligors  In  such  a  bond  to  comply 
with  Its  terms  is  not,  within  the  meaning  of  the 
statute  referred  to,  a  "  deprivation  "  of  a  right 
secured  to  the  obligee  by  the  OoniUtuUon  of 


BtHtea.    See  Amman  v.  Chicago  A  S.  W.B.  Co. 
116  U.  B.  611,  616  [29:002,  OM]. 
3a«  wit  qfmrr-  "-  -•■—■—-' 


UNITED  STATES,  THOMAS  J.  CARR, 

Uarahal  of  tbe  D.  8.,  etc.,  bt  ai-,  AppU., 

t. 

FRANK  W.  DmWALT. 

(See  &  C  Beporter^  eO.  m^MJ 

Ittfimuut  trtme,  itHat  **— if^flwus  puniih- 


eoBlee  br  tbe  pntfdenMKit  natloaal  ban^li. . . 
latlon  of  seotlon  sae,  Bsv.  Stat  for  whloh  be  w 
■aatenOBd  and  oomipltted  to  the  penltentlaiT  t< 
teoyeaia,  isaninraAoui  oiijiie,  althouFh  It  &  n< 

■ntijeottothe  pwi^^  of  bud  tabor  ar '-"' 

pnsMinien''  -'  ' —    ' 

tlarT,  wltii  or  w 

/        [No,  81.] 
Jrgtua  NevJu,  1888.    Deeidtd  JToe.  19. 18SS. 

APPEAL  tfota  an  order  of  tbe  Plrat  Judicial 
Dlstilot  Court  of  the  Territory  of  Wyom- 
ing, dlachargfnKonAoi«u«omi«apersoncon- 
TlSted  upon  ^d  uformation  octhe  crime  of  em- 
bealement  aid  making  false  entries  as  prMl- 
dat  of  a  national  bank.  In  TloUtion  of  Kctioa 
6209,  R.  a    AfirmtO. 


Sonum  CouBT  or  tsb  UinTBO  Btatil 


Oor.  1 


The  faoti  an  itated  in  the  oirinlon. 
Mr.  O.  A.  Jwilu.  BaUaitor-OM.,  for  appd- 
lant^ 
(Ho  oonnad  appeand  tor  ^ipelke.) 

Mr,  OhitfJtutfet  F»U«r  dollnred  tbeoptn- 
lon  of  thecoiut: 

DeWalt,  the  appellee,  waa  Med  and  con- 
victed, nfim  an  uiormatloii,  of  the  crime  of 
embeizlement  and  making  (alee  entriea  aa  tbe 
prealdent  of  a  national  faoDk,  in  vioUtion  of 
aection  0309  of  tbe  Rerleed  Btatates,  and  «en- 
tenced  and  committed  to  die  peoitentlaiy  for 
.  ten  yean.  Thii  aectlon  preecnbea  the  panlah- 
ment  of  tmprteonment  for  not  leaa  than  lire 
nor  mora  than  tan  yean,  which  Impriannme  ' 
may  he  ordered  to  be  ezecnted  in  a  atale  Jail  . 
pemtontlan'.  R.  B.  g  6M1.  Appellee  wat 
■ubBeqnenOy  dtscharged  on  A-iAei»  eorpM,  upon 
the  ground  that  tbe  crime  in  question  waa  an 
Inf amotu  crime,  for  which  he  could  not,  under 
the  Conatltutioii,  he  held  to  aiuwer  on  Infor- 
matloo,  but  onjytm  preaentment  or  indictment 
by  a  gnad  Jury.  Erom  the  order  discharging 
bim  ihii  appeal  U  proaeculed,  and  it  b  con- 
tended that  a  crime  is  not  Infamous  which  is 
not  subject  lo  the  penalty  of  hard  labor  as  part 
of  the  punishment  of  imprisonment. 

This,  however,  was  olborwlse  ruled  fn  Maekin 
r.  Uniled  BbUm,  117  U.  8.  M8  [20:  MS], where 
[8041  this  cotnt  bald,  ipeaUog  throng  Mr.  JvHiee 
Gmj,  "that  at  the  pteseut  day  imprisonment 
in  a  state  prison  or  penitentiary,  with  or  with' 
out  hard  uhOT,  ban  Infamoua  poniabmenL" 

That  case  Is  dedsive  of  this,  and  Oa  erdfi 


UNITED  STATES,  Jppl., 

JOHN  G.  FOSTER. 

<8ee  B.  a  Beporter'B  ed.  tts-49r.) 

Longeeity  Act* — daivifor  pay. 

«8  do  not  remiln 

lepsraooountsof  anot- 

Itoer  of  tbe  navy  wbo  served  In  tlw  ra(ular  or 
TOlunteer  anny  or  DaT7.  so  as  to  five  blm  eredlt  In 
the  Blade  beld  by  him  prltv  to  uielr  pange,  (or 
the  time  be  served  In  tbe  armj  or  navybUore 
mcbing  that  Bnde 

S.  OouBrees  OMT  Intended  to  give  him  oredttln 
tbe  gn£  beld  br  him,  after  those  Aoti  took  effect, 
for  bU  prior  services,  whether  Man  enhsted  man  OF 
offleer.  ooudUdi  mob  eervloee,  bovsver  ■epemied 
by  dtoUDOt  p^ods  of  ame.  u  It  they  bad  been 
ooniiauouB  and  In  tbe  letrular  navy  In  tbe  knrest 
yrade  havitis  greduated  pay  held  by  him  slnoe  laet 
enterins  the  service. 

[No.  1163.] 
Submitted  Nov.  S.  1888.  Dteiied  Nov.  19, 1888. 


APPEAL  from  a  Judgmeni  of  the  Court  of 
Claims,  infavor  of  plaintiff  for  the  amount 
due  him  uDdernhalisknowaastlieLongeTlly 
Acts  of  Congress.      " -* 


Statement  by  Mr.  Jvttiet  H»rl»n] 
This  is  an  appeal  from  a  Judgment  against 
the  United  Slates  in  favor  of  tbe  plalotiff, 
Foeter,  for  the  sum  of  $1,393.40.  as  the  amooot 
due  him  under  what  is  known  as  the  Longevity 
Acts  of  Congreaa. 

48e 


Prior  to  November  SB,  1B61,  he  served  In  the 
navy  as  an  ealtBted  man  foi  six  yean  and  forty 
days;  and  be  served  as  gunner  in  the  regular 
navT  from  November  38,  1801,  unta  Apift  14, 
180S,  a  period  of  six  yinn  and  one  hundred 
and  f orty-flve  days,  when  he  restgued.  He  waa 
reappointed  gunner  December  87, 18M  rince 
which  date  he  has  served  contluuoualy  m  that 
capRct^.  Under  the  Longevity  Acts  of  1889 
and  1868  (29  StaL  at  L.  SM,  887,  c.  891i  Id. 
478,  c.  97)  be  has  been  allowed  credit,  for  prior 
■ervices  only  apcai  Uisecond  warrant  as  gunner, 
and  he  has  been  credited  upon  (Aof  warrant 
with  twelve  years  and  one  hundred  and  eighty- 
flre  dan,  the  entire  period  of  his  service,  as 
enlisted  man  and  gunner  prior  to  his  re^nlsr- 
Ing  the  service  on  the  37th  d»  of  December, 
16W.  If  he  had  been  alloweaonhls  flntwar' 
rant  as  gunner,  fOr  his  ^evious  service  of  aix 
years  and  forty  days  ss  an  enlisted  man,  be 
wonid  hare  receind,  at  the  result  ot  euoh 
credit,  tbe  sum  of  91,898.40,  the  amount  of 


Qeneral  Order,  Ho.  70,  of  Blay  96, 1860. 

Between  the  date  of  his  reslgaatlon  on  A^O 
14, 1866,  and  his  reappointment  aa  gunner  De- 
cember 97, 1866,  the  plalntifl  held  no  position 
in  tbe  navy. 

The  LongevI^  Act  tA  1888  (the  addition  to 
tbe  Act  of  1883  bdog  shown  by  italics)  andor 
which  tbe  present  clum  is  made,  provides  that 
"AUofBcersof  tbe  navy  shall  be  credited  with 
the  actual  time  they  may  have  served  aa  offlcen 
or  enlisted  men  in  the  regular  or  volunteer 
army  or  navy,  or  both,  snii  shall  receive  all  the 

beneflU  -'  ---■■   ' '"  '-  -" - 

in  the  a 
been  con 

iowMt  grada  having  graduated  pay  hetdoi 
^leer  tinee  latl  mining  Vka  wmiee;  Provided, 
That  nolhing  in  this  cbuse  shall  be  so  con- 
strued as  to  authorize  any  change  io  tbe  datea 
of  commission  or  in  Uie  relative  rank  of  suob 
offlcersi  Providtdf^ifrthtr,  That  nothing  htrtin 
eentained  thall  be  to  eorutnied  at  to  give  any  ad- 


Jonaa,  for  appellee.  ^ 

Mr.  Juttiee  "ti-*"  delivered  tbe  opinion  of 
the  court: 

There  is  no  claim  that  the  plaintiff  did  not 
receive,  on  bis  flnt  wanant  as  gunner,  that  la, 
for  tbe  whole  period  of  hie  first  cootlnuona  serv- 
ice  in  that  poaldoD.  all  the  compensation  U> 
which  he  was  entitled  as  gtumer,  under  the  law 
as  it  was  during  that  period.  And  It  is  found, 
In  effect,  that  oe  has  received  credit,  on  his 
second  warrant  aa  gnnner,  for  tbe  actual  time 
of  hie  enliie  service  prior  to  December  27, 
1869,  both  SB  enlisted  man  and  gunner,  ooont- 
ing  such  service  as  if  It  had  been  continuous 
and  in  the  regular  navv  in  the  lowest  grade 
having  graduated  pay  held  by  him  after  he  re- 
enterMl  the  service,  that  la,  In  the  grade  of 
gunner.  In  our  Judgment,  he  is  not  entitled 
to  more  under  existing  legislation.  The  Acts 
188  V.  F. 


0L4BK  ▼.  OomiOHWK&LTB  OT  PKMlfBTLTAlIU. 


*8I»-S« 


of  18S3  mud  1888  do  not  require  or  aalhoriie  a 
rMtitemwit  of  the  pBj  acconota  of  ad  officer 
ol  the  OBvy  who  aared  In  the  regular  or  toI- 
nnteer  army  or  BKvy,  ao  as  to  Kt*e  blm  crodit 
4n  tfae  ffraM  held  t;  blm,  jmor  to  thdr  paa- 
nse,  forthetlinalieKrTedlatbeannjoriiavy 
Wore  reacbing  tbat  grade.  Congreaa  only  Id- 
tended  to  givenim  credit  in  tbe  grade  faeld  b; 
blm,  tifttr  UoM  Attt  took  tgat,  for  all  vAat 
•ernccB,  wbether  aa  an  enltated  mao  or  omcar, 
«ouDtlDg  micb  services,  bovever  separated  by 
distinct  period*  of  time,  aa  If  the^  had  been 
condnuouB  and  in  tbe  regular  lutTjIn  the  low- 
est grade  bsTing  graduated  paj  held  by  hfm 
since  last  sntering  the  service:  and  that  credit 
iaa  been  glren  to  the  plsintUT.  Id  this  ylew, 
tbe  GODcludon  reached  bt  the  court  of  dalma 


LEWIS  N.  OL\RE,  Kf  «•  IN. 


SAMS  a.  BAME. 
(Bee  a  a  BeiKirter<«  od.  mi  IBT  J 


et  <mlr  opoD  the  reoora  of  Am 

usHini  tuui  uie  petnlor-  • "  -"  — — 

lo  pariof  tbe : ■ 

%,  In  order  (o  rerlc  ~ -.i,  ■„  ■-■■■„■, ^  i.m_uM 

1W  tbat  tbe  raoord  HaovSA  dieotose  not  onlr  tbu 
4he  alleted  tlshL  privOtve  or  Immunltr  wh 
■peoWlr  set  op  and  elalinedln  the  oourt  below  but 
uattbe  deoWoD  of  aa  court  waaiU^nMlbe  clxht 

Where  tbe  evldeaoa  npoa  whkb  the  nlalntllt 
-  M^^imt.^  1.  _,^  nude  a  peri  of  the 


T  WM  Indicted  and  oon- 

,     ,  B  Ooort  of  Quarter  Ses- 

.  AUe^benj  County,  FeonBylTaola.  and  ap- 
A  Judse  of  the  lupceme  ooun  of  that  gtals 
~   ~~v  to  tbe  oourt  of  guarter  •eHglona 
d,  and  be  eould  BO  no  fartber,  hctd , 
it  of  tbe  latter  oourt  mar  be  ood- 
...  tbepnrpoiKaof  awrltoferror. 
fNos.  1189,  11W.J 
Argwd  Sbt.  S.  ISSS.    Dteidtd  Ifom.  19.  1S8S. 

rr  ERROR  to  the  Oourt  of  Quarter  Sessions 
of  the  Peace  for  the  County  of  AUegheny, 
8lato  of  FeongylTanla.  to  reriew  conTlctloDs 
and  sentence*  upon  Indictmenta  for  selling 
•idrltuous  liquor  on  Sunday  and  for  unlawfully 
keerdoga  bonae  where  spirituous  liquor  was 
•oWbyretaU.     WriU  of  envr  dimUted. 

Tbe  focts  are  staled  In  the  opinion. 

Mr.  W.  Jm  Bird,  for  phdndll  In  error. 

Jfr.W.  D.  PoFtar,  for  defradant  in  error. 

(Tbe  ooott  deoHned  to  hear  counsel  for  de- 
nndaot  In  eiror.) 
t?S  I".  S. 


n  of  tne  c 


JfMti'M  Fuller  deliraied    the    1*0*) 
ipinlon  of  tne  court 

In  tbe  first  of  ibe  above  caaea,  Olark,  the 
plaintiff  In  error,  was  Indicted  vltli  ottwis  In 
the  Court  of  Quarter  Beedona  of  Alleriteny 
CounW,  PeonsylTanla,  on  the  2)Hb  of  June, 
1888,  for  selling  spirituous  Uqnor  on  Sunday, 
ooDtrary  (o  the  fwm  of  tbe  Act  of  the  General 
Assembly  of  PennByWanla  In  audi  case  made 
and  provided,  and  apon  trial  was  coovlctod  and 
sentenced  to  pa;  a  fine  of  9900  and  to  be  lmpri» 
oned  for  sixty  cuys,  to  take  effect  on  the  expi^ 
atlon  of  the  aentence  In  the  second  case  here, 
which  was  the  first  below. 

In  tbe  second  case  It  appears  that  Olark  and 
others  were  also  Indicted  for  that  tbey  "unlaws 
fully  did  keep  and  malntalo  a  bouse,  room 
and  place  where  viooua,  spirituous,  matt  and 
brewed  Uqnon  and  admixtures  tberMd  were 
sold  by  tewl,  without  baring  fliat  obtained  a 
license  agreeable  to  law  for  that  purpose;."  and 
tbe  indictment  contained  a  further  count  tluit 
they  "unlawfully  did  sell  and  offer  tOrs^ 
vinous,  spirituous,  malt  and  brewed  liquors 
and  admlxtuTes  thereof,  without  having  first 
obtained  a  license  ^recably  to  law  for  tbat 
purpose. '  Upon  th&  Indictment  a  trial  was 
nad^  resulting  In  the  conviction  of  Clark,  and 
be  was  sentenced  to  pay  a  fine  of  BGOO  and  to 
be  imprisoned  In  the  county  j^  for  three 
months. 

IDlark  then  uplled  in  each  case  to  one  of  the 
Judges  of  the  Supreme  Court  of  Pennsylvania 
forawrit  of  errorto  the  court  of  quarter  sea- 
rioni,  which  waa  denied;  and  as  Clark  could  gi 


farther,  the  Judgments  of  the  latter  coart 
may  be  considered  flnal  for  tie  | 
writs  of  error  granted  in  these  ci 


In  the  petitions  for  the  writs  it  Is  stated  that 
plaintiff  In  error  was  the  part  owner  and  cap- 
tain of  a  steamboat  actually  engaged  In  nan- 
niting  the  Ohio,  Monongahda  and  Allegheny 
Rivera  aa  a  passenger  vessel,  and  as  such  duly 
licensed  and  enrolled  under'  the  laws  of  the 
United  Btatps,  and  thnt  petitioner  had  compiled 
with  all  of  the  laws  of  the  Uullcd  Slates  in  re- 
gard to  steam  vessels.  Including  the  payment  of  [SOT] 
a  revenue  lax  for  the  purpoM  of  selling  liquor 
on  said  aleamboat;  and  it  is  averred  that  by 
tbcscjudinneQtspetltlciier  la  denied  "tbe  rights 
And  privileji«s  secured  bj  Mie  Constitution  of 
the  United  Stales." 

These  matters  are  repealed  In  the  briefs;  and 
It  Is  argued  on  behalf  of  Clark  that  he  was  en- 
titled, under  the  commerce  clause  of  the  Con- 
Stllution,  lo  Immunity  from  tbe  laws  of  Penn- 
vlvanla  requiring  a  license  for  the  sale  of 
Iqnors,  and  forbidding  such  sale  on  Sundav. 
The  evidence  upon  which  the  plaintiff  In 
rroT  was  convicted  Is  not  made  a  part  of  the 
record,  nor  what  it  tended  to  establish  any- 
where therein  stated.  Certain  Instructions, 
which  were  requested  to  be  fdven  to  tfae  Juiy 
and  which  were  refused  by  &e  court  of  quar- 
ter sessions,  appear  and  seem  to  have  been 
asked  with  the  view  of  raisin;;  the  question 
Boggpsted;  but  whether  the  actiou  of  tbe  court 
actiiitlly  Involved  the  point  can  only  be  deter- 
mined upon  a  record  embracing  sufficient  of 
what  passed  upon  the  trial  to  show  that  it 
necessarily  dia  so.  We  act  only  upon  the 
record  of  tbe  court  below,  and  of  that  record 
tbe  petitions  for  the  write  of  error  form  no 
447 


«M-8eBi«4-4n 


SlTPKHfM  CODBT  OV  THB  TJIHTBD  STATia. 


Oct.  I^n^ 


mrt.     WarfiM  r.  Ohafi,  91  U.  S.  QBO  P8: 


csHDtlal  tfast  tbe  roDOid  dioala  dlscloae,  not 
oaly  tbat  the  allezed  rlglit,  privllf^  or  Im- 
munltv  was  raecbJly  Mt  npiuid  claimed  In  th« 
court  below,  but  tbat  tlie  JedsloD  of  that  oouit 
vas  asalnat  the  right  ao  set  np  or  claimed, 

lu  the  abaence  of  aoytlilDg  In  tbeee  records 
to  Bbow  tbat  the  iDstnictlona  requested  irere 
based  upon  eWdenca  and  could  ba*a  been 
properly  glTcn  If  Clark  were  right  Id  his  claim 
of  Immunity,  we  cannot  tell  whether  or  not  the 
refusal  to  give  Uiem  amounted  to  a  ruling  In 
denial' of  such  dalm. 

Th$  wrM  tftmr  mutC  bt  iUtmiMai,  and  itit 


Hugh  O'CONNOR. 

(Baa  a.  a  Beporter^  ed.  IM-aBJ 

Motim  l»  dimtu  jurttdicHoiuU  amount. 


TN  ERROR  to  the  Olrcntt  Court  of  the  United 
ISiatea  for  the  Northern  District  of  California, 
to  i«Tlew  a  Jadgment  in  favor  of  plalniUI  for 
damages  for  personal  Icjurfea. 

On  motion  to  dismfss.    Oranttd. 

The  facta  are  staled  in  the  opinion. 

Jfr.  D.  n.  DAlauw.  for  defendant  in  error, 
for  motion  to  dismiss: 

A.  writ  of  error  will  be  diamlsaed  for  wact  of 
Jurisdiction  !□  a  caae  such  as  Is  presented  In 
the  record  in  thU  case. 

THomptan  t.  ButUr.  90  U.  8.  AM  (S4;640); 
Ala.  Gold  L.  Ins.  Go.  v.  JficAoU.  109  U.  B.  S8S 
(87.916);  Ptrt<  Hat.  Bant  <a  Omaha  f.  Stdiek, 
110  0.  S.  224  (KilMX 

The  order  made,  after  lodgment,  refusing  to 
set  aside  the  order  allomng  a  lemlssioD  ot  a 
portion  of  the  Terdlct.  waa  one  resting  whollv 
In  tbe  discretion  of  thecourt  below,  and  a  writ 
of  error  in  this  court  wOl  not  lie  from  such  or- 

ITIoinpKni  T.  Buthr.  90  U.  B.  605^4:915); 
Sonu  Im.  a>.  r.  BarUm,  80  U.  &  IS  Wall.  W8 
(aO:TO^. 

Meitr*.  Uovd  4  Wood  and  Andraw  Waa- 
1*7  Kant,  for  plaintiff  In  error.  In  opposi- 
tion: 

The  court  below  bavlog  rendered  Judgment 
for  90,000  the  writ  of  error  lies. 

A  tndgment  is  not  what  Is  entered,  but  what 
la  ordered  and  considered. 

Freeman,  Judgm.  gg  S8,  80. 
4SS 


It  takes  effect  Immediately  attei  being  ^to- 
nonnoed  by  the  court 

Davit  r.  Shater,  PhO.  L.  (N,  a)  18:  OAortu 
r.  Tbomer,  0  Jones,  L.  (N.  Cj  UO;  Mattbewt 
▼.  BovghtiM,  11  lUne,  877;  FiA  r.  Bmtnon, 
44  N.  T.  1170;  Catmtat  v.  BtTtmeld.  38  Cat.  S85. 

A  Judgment  Is  rendered  when  declared  br 
the  court;  and  its  sutMequent  entry  by  tbe  clerL 
1b  a  mere  ministerial  act 

Gray  T.  FalTtuT,  28  OaL  418;  WeOerite  t. 
Dimit,  86  Cal.  319. 

It  was  not  in  the  power  of  the  court  below. 


after  rendering  Judgment,  to  reduce  the  vei^ 
diet  or  modify  the  Judgment  s 
■''   ■  ifctir^ 


—     _„ to  deprlT* 

this  court  of  furlsdrction. 

jr.  T.  BUeattdR.  do.  T.FHOiNat.  Bank  at 
N.  T.  118  U.  S.  610(80:259):  fltompoon  v.  But- 
br,  DO  U.  8.  696  (24:040). 

The  court  below  erred  In  allowing  defendant 
in  error  to  prejudice  the  right  of  plaintiff  fn 
error  to  a  reVlew  of  the  Judgment  by  this  court. 

BmtA  T.  ifonp)Ut  AjL.B.Oo.W  Fed.  Repb 


Jfr.  £n<^JtuHiMFiillerdeiiTei«dtheopin- 
ion  of  the  court: 

This  was  an  acUon  to  reoOTsr  damages  for 
peraonal  injuries,  which  resulted,  August  30, 


by  the  clerk,  Jadsment  to  be  entered  thereon. 
On.  the  80th  day  at  August  the  plaintiff  below, 
by  his  oounsel,  asked  leaTe  to  open  court  to  re- 
mit tbe  sum  of  90(KI,  which  was  granted,  and 
judgment  rendered  for  9S.(X)0  and  costs,  "and  ' 

now  so  appears  of  record." 

Subsequently  the  defendant  below  moved  to 
set  aside  the  allowance  of  the  remittitur  and 
to  correct  the  Judgment,  which  motion  was 
denied  \n  the  ooui^  and  defendant  excepted,  [8BBJ 
and  bv  bill  of  ezceptlonB  brought  the  court's 
direction  to  the  olerV  of  August  28th  Into  tha 
record,  and  the  fact  that  the  Judgment  of  Au- 
gust Sinh  waa  rendered  In  tbe  absence  of  de- 
fendant and  bis  counsel. 

A  writ  of  error  having  been  nbaequently 

Erosecuted  to  reverse  the  judgment,  defendant 
1  error  mores  U>  dismiss  11  for  want  of  Juris- 
diction. 

We  cannot  hold  npon  this  record  the  action 
of  the  dreuit  coort  to  have  been  In  abuae  of  Ita 
discretion,  and  as  the  Judgment  as  It  stands  la 
for  t(f,OW  only,  the  motion  to  dismiss  most  be 

rnted.    Ala.  Gold  L.  Itu.  Oo.  r.  SitAoU,  IM 
B.  283  [87:9101:  Flnt  Nat.  Bank  tff  OmaM 


CLARENCE  P.  HUNT.  Jrpt., 

8ALLIE  8.  BLACKBURN  it  ai. 

(Bee  a  a  Beporterl  ed.  4B4-aU 

Oitnvefanee  to  hutband  and  io\f»—rifiKt  i^nmt*- 
at^—deeret  wAov  bifuling—prMiogid  wnwM*- 
nieaiiontbttttetnaitomtj/aitdelimt — mioppti 
Hf  vifo — lecoTtddetd. 

L  AtaomnMolaw.hustandaiidwUedoiMttafes. 

ander  a  oonvaraiioe  of  laod  tolhem  Jotatir.  aa  tSB- 

128  V.  8. 


Hmrr  t.  Biuickbdbb. 


4«4-47t 


■ntttn  oommon  or  m  lolnt  tenantai  but  eaobbe- 
eomca  Bdnd  of  the  enoratr.  NMttaer  am  dispoae 
'  nl»nj  ii«it  irltliniit  tlin  ■mnnt  nf  thrnthrr.  tiiif  thr 
whole  remain!  to  the  lurvlTor  uader  the  orl|[iaal 

1.  At  omnmun 

vlU  hold  bf 

S.  Wfaeiethe  wtfehaiabtataed  adeonie,  qutetlns 
bar  title  u  b«t<r«eD  bar  and  ber  hiulADd'a  iMin  and 
blaftrantee  to  an  undlTlded  baU  of  lands  oonTejed 
tu  benelf  and  huabaiHl ;  and  ha«  also  Joined  vlUi 
■uob  RaDtee,  tn  eeeklDK  relltf,  m  co-owneir 
•(•Inai  an  eieoutlon  nle  of  a  pareel  of  the  lan<l 


i.''Bt»  iMl  ofMureoropoti  oomniinlMtlona  be- 
tween oUent  and  altoraer  la  tbe  prlTUen  of  tbe 
•Ment  i  and  U  the  lattet  ha«  rOlQniariiy  waived  the 
|iilTiieBa.itMtiaotbelDdstedontoolcai>tliemoutb 
oftheattornej.  U  tbe  client  teaUSw  to  what  took 
plM«  betwMO  UmtOf  and  Us  Mtomar,  be  wi ' 
hk  light  to  object  to  the  attorne?^  flTliv  hk  > 


The  C8I1K  was  heard  and  Ihe  bm  diamlMed 
March  10, 1884,  and  bom  that  decree  thia  ap- 
peal ts  proMcnted. 

The  cue  made  upon  tbe  pleadloga  and  erl- 
dcDce  appean  to  be  aa  followa;  Sallle  S. 
Btackbunt,  tben  Sallle  B.  Buck,  wife  of  Wali«r 
A.  Back,  on  the  S4th  day  of  Apii),  1866,  pui^ 
chased  of  one  Shnwid  an  luidJTided  balf  of  978- 
acres  of  land  In  Desha  CounW,  Arkanaas,  par- 
tiallT  Improved,  and  took  a  due  bond  ftipala^ 
log  for  a  mode  of  divlaion  to  be  made  between 
her  aod  her  vendor,  as  eoon  aa  practicable,  mt- 
that  each  ahonU  have  bait  tbe  improred  lud, 
andforaconT^anceinfeeto  Hn,  Bnckwheit 
the  divltdoD  waa  made.  HriL  Bnokww  put  in 
poasesalon  of  on  uodlvlded  bait  In  aocordano* 
with  Oie  at^reemenL  la  June.  1868,  W.  A. 
Bock,  tbehuaband,  purchased  the  other  balf  of 
"'lepard,  who  gave  him  awtlttenmemorandtua 

IdendoK  the  purchase.    Buck  theo,  in  Jao- 


,  StbehuBbaDdandwl(e,aiid  was 

■Iven  at  die  Ume  tber  were  eonTCTlns  to  Bucta  puT- 


tike  fonner  oonvejance  from  tlienine  grantor,  n 


BOmtUtdirin.  1. 1888. 


AoMMJV 


APPEAL  from  a  decree  of  tbe  District  Court 
of  the  United  Stateafor  tbe  Eaaiem  District 
of  A^rtMDSBs,  dinnisiins  a  suit  to  quiet  title 
lands  and  for  partition.    &wrNit 

Statement  bj  Mr.  JattUe  ViUlm 
Hunt  filed  Ua  Mil  In  equity  in  the  District 
Ooun  for  tbe  Eastern  Dlsliict  of  Atkaiuas,  on 
tbe  25tbof  June,  18S1,  against  SaUle  S.  Black- 
tram,  Charles  B.  Bhckbuni,  and  W.  P.  Soiitb, 
dainunc  as  a  purcbasw  for  Talue,  vltb  tbe 
knowlecue  and  assent  of  Bailie  S.  Blackbnm, 
tA  nn  ondiTided  hnlf  of  a  ptantatloo  In  Desha 
Oouun,  AikaDsia,  at  whidi  the  defendant, 
BalUe  8.  Blackburn,  owned  tbe  other  balf  1  and 
deraigninc  tltla  by  enndij  meane  conveyancea 
bom  one  Sbepara  k>  W.  A.  Buck,  whose  wife 
■aid  SaUle  8.  then  was,  bf  Buck  and  wife  to 
i»MM.i  I>n^>  I>rske  to  Wlnm^,  wbo,  as  Hunt  al- 
i*^*i  ieged,  pntcbaaed  tot  nine  with  Hra.  Buck's 
knowledge  and  anent,  Winfrey's  aa^gnee  to 
Weatherlord,  and  Wealbertord  toblmseU;  set- 
ting up  certain  decieea  hetdnafler  mentioned, 
nnd  praying,  after  aramenta  appropriate  to 
encb  relief,  that  his  Htle  be  quieted,  and  for 
partltloa. 

Defendaut  Ballle  8.  Blackbum  answered 
April  2S,  1888,  asserting  sole  ownenbip  of  the 
lauds  ondw  a.  deed  bom  Sbepard  to  W.  A, 
Buck,  her  tbeu  busband,  and  herself,  and 
cbar^g,  in  respect  to  the  decreea  npra  tbe 
title,  tlut  she  was  misled  by  bet  attorney  and 
coofldeotlal  adviser,  Wnuerford,  as  to  tier 
rights,  and  was  not  estopped  theret^  or  1^  any 
conduct  of  bers.  In  taiin  of  which  either  Win- 
frey or  Hunt  noted  in  purcbariag, 
US  U.  8. 


lug  tbe  same  to  him 


va  ^.  a.  x/isjto,  uuu- 

on  the  second  day  <it 


Bbepud  executed  and  delivered  a  deed-ot  tbe 
property  to  Hr.  and  Mrs.  Buck,  so  drawn  as  to 
T«cogDlM  their  a^Mmte  interests,  which  deed 
waa  not  recorded,  but  In  January,  1860,  when 
Buck  sold  to  Drake,  tbe  latter'a  then  attorney 
was  not  satiiOed  and  drew  another  deed  of  the 
entire  property  fot  Sbepard  to  execute,  which 
be  did,  ninnlng  directly  to  Walter  A.  Buck  and 
Sallie  8.  Buck,  and  beuing  the  same  date  ulbe 
deed  to  Drake,  Jannary  2, 1660. 

Drake  and  Buck  and  wife  farmed  tbe  land  la 
partnership  up  to  1878,  when,  on  the  7tb  of 
February  of  tbat  yeai,  Drake  sold  to  J.  T. 
Winfrey,  and  gave  him  an  aBreemeot  to  con- 
vey. Id  Uie  mean  time  Buck  died;  and  on  tbv 
nth  day  of  March,  1813,  Mra.  Buck  filed  her 
sworn  bill  In  equity  against  tbe  chlldiea  and 
heira  at  law  of  Buck,  deceased,  Bbepard,  Drake, 
Winfrey  and  others.  In  the  drcnit  Court  of 
Deeba  County,  claiming  ao  undivided  half  of 
tbe  land,  setting  forth  tbe  ownership  by  her 
bosbandof  tbe  other  balf ,  bis  sale  to  Drake  and 
Drake's  to  Winfrey,  and  piaying  tbat  her  tiUo 


lecree  was  rendered  September  13. 1878,  whiob 
.^niod  tbe  purchase  by  Mn.  Buck  of  Sbepaid, 
April  84,  1868,  of  an  wdlvlded  balf  (d  th» 


huds,  and  the  sabsegnene  purchase  by  Buck  of 
tbe  other  half,  and  Buck'asaleand  conveyance 
of  "bis  balf  of  said  land"  to  Drake,  and  qnleiei 
Hit.  Buck's  title  to  an  ondlvlded  half. 

Sbepard  derived  title  to  the  lands  throng  % 
purchase  undera  deed  of  tmet  given  by  Henry 
J.  JcAuson  to  one  Tale,  and  by  mistake  on* 
parcel  was  omitted  from  the  trust  deed,  and  tbo 
mistake  had  been  inadvertently  carried  through 
all  the  anccesslve  conveyancea  down  to  (£• 
Bucks.  In  187S,  Bandolpb,  a  Judgment  cred- 
itor of  Johnson,  bad  caused  an  execution  to  b* 
levied  on  the  omitted  paicel,  and  Uia.  Buck  and 
Drake  filed  a  bUl  in  tbe  Detba  Circuit  Covrt 
against  Bandolpb,  Winfrey  and  others,  toen- 
Join  sale  upon  the  execution,  correct  the  mi^ 
lake,  quiet  tbe  title,  and  compel  Wbbey  lo 
eompleie  hiapurcliase.  Pending  the  suit,  Hra. 
Buck  changed  her  name  by  Intetmarriage  with 


SopsniB  OouitT  or  tki  narrMD  Btumi 


Oct.  Tuit, 


Blat^bnni,  wbo  wm  nudf  S  part^,  and  nbaft- 
quently  died. 

TlUa  case  went  to  deci«e,  dlsmiaring  the  bill, 
from  which  an  appeal  waa  ptowcated  to  the 
Snpieme  Court  of  Aifcansas,  the  decbioD  of 
wbicb  trIbiiDal  b  reported  under  the  title, 
Bhelt^rn  t.  Bandelph,  In  88  Ark.  110.  The 
opinion,  after  settins  forth  Sbepard'a  title,  alatea 
f4S7 1  ^"^  ^^  ^"^  "'"  tmdivided  half  of  the  lands  to 
*■  complainant  8.  B.  Back,  and  BtUl  latertbe  oth*r 

nndfrided  half  to  her  husband,  W.  A.  Buck, 
iince  deceaaed,  hut  who  in  his  lifetime  sold  his 
inlerest  to  complainant  Drake,  who  aflerwarda 
■old  to  Winfrey. "  The  decree  of  the  drcult 
court  wai  rerened,  and  a  decree  en  tered  In  the 
•upreme  court,  at  the  November  Term,  1678, 


te  deed  of  trust  to  said  Tate."  It  ap- 
pears, also,  from  the  report  of  this  case,  that 
Johnson  bad  given  a  mortfcaira  on  the  hod  to 
one  Qraddf,  who  filed  a  bill  to  foreclose  tt,  set- 
ting up  the  sale  to  Hhepard  and  his  sale  to  W. 
A.  and  Sallle  8.  Buck,  wbo  were  made  parties, 
and  that  a  decree  waa  rendered  in  said  caoae, 
October  28, 1869,  confirming  the  title  to  (aid 
lands  in  Buck  and  wife  under  said  purchases. 

IntbeconTmncehyBiickand  wlfetoDr&ke, 
January  S,  18W,  it  is  provided  that  If  ao j  r«- 
«orei7  Is  had  In  the  suit  of  Grsddy  agaltist 
JohnsDU,  and  "it  results  as  an  incumhrance 
npoo  this  propertf.  the  first  party  are  only  Ua- 
btt  to  the  extent  of  tbeir  ooe  halt  interest  In 
said  lands,  and  the  second  party  lakes  subject 
to  Ibis  liability." 

During  1878  WinCrey  filed  his  TOlnnlary  pe- 
tition in  bankruptcy  in  the  United  States  Dis- 
trict Court  for  Middle  Tenaessee,  scheduling 
half  of  the  lands  amongbis  assets,  and  the  reg- 
ister In  Imnkruptcy  conveyed,  November  1, 
1878,  to  Harry  Uanison,  Winfrey'a  assignee. 
The  property  vai  sold  and  conveved  by  the  as- 
^gnee  to  Weatherford,  January  80.  itm.  and 
Weatberford  couveyed  to  Clarence  P.  Hunt, 
July  11, 1880. 

Weatherfoni  testifies  that  Mrs.  Buck  in- 
formed him  that  she  bad  tiecn  toM  she  could 
"beat  Hr.  Drake  out  of  any  Iniertat  in  the 
place,"  but  bad  replied  "that  ahe  did  not  wish 
to  beat  bim  out  ot  It,  as  ber  hustiand  had  sold 
lo  bim  In  good  faith;  allsbe  wanted  was  to  have 
him  settle  ID  accordance  with  the  agreement 
made  in  ber  husband's  lifeiimej"  and  Weather^ 
ford  commended  ber  reply,  and  told  ber  he  did 
not  think  "she  could  bMt  Drake  if  she  were  to 
(468)  try."  Exactly  when  tbla  conversation  look 
place  Is  not  clearly  made  out,  but  the  evidence 
tends  to  show  that  it  was  in  1871  or  1879,  and 
before  March  11, 1872,  the  date  ot  the  com- 
meocemeut  of  the  suit  of  Mis.  Buck  agsiost 
Buck's  heirs.  Weatberford  had  drawn  the 
wifinal  conveyance  from  Bbepard,  recoKnidng, 
as  be  believes,  the  separate  Inierests;  andWeatS- 
erford  acted  as  aolFcltor  for  DralcB  and  Hn. 
Buck,  afterwards  Blackburn,  in  the  litigation 
which  resulted  in  the  decree  by  the  Supreme 
Court  of  Arkansas,  and  for  Mrs.  Buck  In  that 
•gainst  60^*8  hdn,  which  went  to  decree  In 
the  Desba  OounQ'  Circuit  Court  OrigiDally 
Mn.  Buck's  attorney,  he  had  as  time  went  on 
twoome  Drake's  attcvney;  utd  it  was  aa  ancb 


that  he  nordiaaed  the  property  at  the  aarignae** 
sale,  and  then  sold  and  ecmveyed  to  Hunt  at 
Drake'a  request,  receiving  himself  only  the 
amount  of  his  charges,  but  Drake  recdvlngao- 

Sultiance  of  several  thouaand  dollars  iwch 
iunt  had  advanced  to  him  upon  the  strength 
of  Drake's  interest  In  the  property.  In  rapect 
to  which  Weatberford  had  advlmd  HnDl  that 
It  was  amide  to  insure  him  uainst  loss. 

Wcathoftnd  was  not,  at  uu  time,  acting  aa 
Urs,  Blackbom's  attoriicrf.  She  bad  t««orted 
to  anutbet  professional  adviser  In  relaiiou  to  her 
Interest  In  the  land  is  1876,  wbo  died  hi  1S78, 
when  she  consulted  bis  suivtving  partner.  So 
far ■•  appears,  Weatherfoid  badiio knowledge 
or  tnformatkn  whioh  would  have  led  him  to 
iupposa,  up  to  June,  1880,  wheo  he  conveyed 
to  Hunt,  that  Mrs.  Blackburn  waa  determined 
to  chdm  the  whole  land  as  her  own. 

In  1870  Mrs.  Blackbum  wrote  Weatberford: 
"It  la  Hr.  Drake's  half  of  the  place  that  has 
been  sold  for  taxea,  and  not  mine.  I  think  Hr. 
Winfrey  has  givtn  up  all  Idea  of  having  any- 
tbing  to  do  intfa  the  place,  ai  thqr  have  all  1^ 
here,  and  I  am  to  possession  and  nevtf  intend 
to  give  it  up  until  Drake  and  Winfr^  settle, 
and  I  know  to  a  certainty  wbo  It  belongs  to,  so 
I  can  have  a  permanent  division.  I  am  having 
rails  made,  so  aa  to  fence  my  half  when  I  know 
where  It  ia." 

This  letter  and  some  others  In  tbs  record 
w«e  apparentlj  written  to  Weatherfoid  aa  a 
friend  rather  than  as  an  attorney;  but  a  motion 
was  made  on  behalf  of  Hra.  Blackbum  to  sup- 
press Weatherf  ord's  depositions,  of  which  there 
were  two,  and  the  letters,  upon  the  ground  that 
the  former  related  to  matters  communicated  t* 
Weatberford  In  confidence  as  her  attorney,  and 
that  the  letters  were  equally  confidential. 


in  her  two  Dills,  her  parol  Blalement 

..  Weatberford,  and  her  letters  to  bim,  acted 
upon  by  appellant  Hunt,  form  an  estoppel  As 

'^^om  v.V.8.ea  V.  B.  19  WaU.  18  (89: 144); 
Morgan  v.  Chiaii/o  4X  A  Cb.  M  U.  a  716  (94: 
748),  dtlDg  Bani  ^  U.  8.  v.  Ltt,  88  0.  8.  II 
Pet.  107 (10:81); if(T<vtantf Bin*  Y.StattBank, 
77  U.  8. 10  Wjl.  604  (1J>:  1008).  See  also  Illi- 
nois caaea  cited  in  same  case;  Aufctfr  v.  Humph- 
rey. 101  D.  a.  404  (25: 1069);  Viekm-tan  v.  (M- 
mm,  100  U.  S.  678  (25:618);  Offiltie  v.  Kfua 
/na  <A>.  68  n.  S-  22  How.  880  (16: 340);  Lavgh- 
U»  V.  MiteAtU,  131  U.  8. 411  (80: 987). 

The  law  of  Arkansas  1b  !□  strict  accord  with 
the  genual  rule  on  the  subject  of  estoppel. 

J^apitaU  V.  Burton, 2i  Ark.  8W;  BAaU  r. 
BUoot,  18  Ark.  164;  ifj«um  v.  Prtor,  14  Ark. 
SOS;  Bmmble  v.  EingibaTy,  80  Ark.  181;  QiU  v. 
Bardin,  48  Ark.  400. 

(No  counsel  i^peared  for  ^)pellees.) 

Mr.  CAV  •'«**'«  ]P>^U»deUvered  the  optB- 


Jolnt  tenants,  hut  each  became  aelaed  of  the  en- 
tirety, per  Umt.  si  non  p«rni|r;  Iheooosequence 
of  which  was  that  oeitliercould  dl^oae  of  any 
part  without  the  aHetit  of  Iho  ottsr,  bat  Iba 
USD.  8. 


DnniT  V.  BuniBTT. 


48&-50S 


irliole  lematiwd  to  tl»  nrrlTor  nnder  theoilK- 
<D»1  gnat.  8  BI.  Com.  1S3;  2  Kent,  Com.  118; 
1  Wuhb.  RMlPmp.  4tlied.  67S.  Norbadttab 
nUe  bcwn  chinged  lU  the  time  of  these  tniuao- 
tiMU  br  tbe  Constltotion  or  statates  of  Arban- 
•u.  /fabintan  r.  EagU,  39  Ark,  203.  But  It 
vaa  klw  true  at  cotnoioii  law  Ibat,  as  "In  point 
«( fact,  aad  ureeable  Id  Datanl  reason,  free 
fnm  artiflclaT  deduction!,  tbe  hasband  and 
-wUa  are  disUiict  and  individual  penons,  vben 
lande  aie  granted  totbem  a<  tenanlBln  commOD, 
iherebf  treating  them  without  t,aj  respect  to 
tiieir  aodal  unun,  they  will  bold  b;  moieties, 
ai  other  dtotinct  and  indlftdunl  persooa  would 
do."  1  Preaton,  Estates,  p.  183;  1  Inst.  187  b; 
IWaabb.Beal  Prop.  4th  ed.  p.  674;  Jfei)«rmoH 
T.nw«*,16H'.J.Bq.80. 

Tbe  BnineBie  Court  of  Arkansa*  and  the  Ob^ 
«nlt  Court  of  Desha  County  must  have  pro- 
ceeded upon  the  conclnsioD  that  Buck  and  bis 


tbeownenin  fee,  nicceaaivelv,  of  Buck's  undi- 
vided half  of  tbe  lands  In  queetloo;  and  tbede- 
crees  of  these  two  conrte  to  that  effect,  standing 
unreversed,  would  leem  to  be  binding  adjutu- 
cations  in  favor  of  complainant's  title. 
1  In  the  dTcult  ooort  case  Ura.  Buck  «ougbt 
and  obtained  a  decree  quieting  her  title  to  an 
undivided  balf,  as  between  her  and  Buck's  heira 
and  Drake,  Buck's  grantee,  and  holdfng  a  tax 
title  to  have  been  acquired  for  the  benefit  of 
Drake  and  herself,  and  ahe  la  to  be  held  (obave 
embraced  her  whole  cause  of  action  in  one  suit 
In  the  auprerae  court  case  she  bad  Joined  with 
Drake,  in  seeking  relief  aa  co'Owners,  against 
an  execution  sale  of  a  pared  of  the  land,  the 
tectiflcation  of  a  mistahe  in  the  deeds,  and  the 
veiUngof  title  Id  herself  and  Drake.and  Ihecom- 
pelUDg  Wiofre^  to  accept  tiUe  to  the  Drake 
half;  und  that  relief  was  in  substance  accorded 
by  tbe  decree. 

Under  such  circumstances  it  cannot  be  denied 
4hat  Hunt  was  Justified  in  advancing  his  moneT' 
upon  the  strength  of  tbe  Drake,  Wlnfr^  title. 

Defendant  nackhum  insists,  however,  In  her 
answer,  that  the  part  she  took  la  the  litigation 
of  these  two  cases  was  tbe  result  of  misplaced 
OMifldence  in  her  counsel,  bj  whom  she  alleera 
ahe  was  deceived,  misadvised  and  misled;  tbat 
she  was  igoorant  of  her  rights,  and  that  she 
'Ought  not  to  be  held  estopped  In  the  premises; 
wbile  at  the  same  time  It  Is  objected,  on  her  be- 
half, that  her  attorney,  on  the  ground  of  {privi- 
leged communications,  should  not  be  permitted 
to  defend  himself  b;  testlfvlng  to  tbe  facts  and 
<JicumBtances  under  which  he  advised  her  and 
the  advice  which  be  aclually  gave. 

The  rule  which  places  the  seal  of  secrecr  upon 
communications  between  client  and  attorney  is 
founded  upon  the  necessity,  In  the  Interest  and 
■administration  of  Justice,  of  the  aSA  of  persons 
having  knowledge  of  tbe  law  and  skill  m1  in  its 
.{)ractice.  which  assistance  can  only  be  safely 
-and  readily  availed  ol  when  free  from  the  con- 
sequences or  the  apprehension  of  disclosure. 
But  the  privflegeistbatof  tbecllent  alone,  and 
no  rule  prohibit  tbe  latter  from  divulging  his 
■own  secrets.  And  if  the  client  lias  voluntarily 
waived  the  privilege,  it  cannot  be  insisted  on  to 
<lase  tbe  month  oTthe  attorney.  When  Mrs. 
Blackbuiu  entered  upon  a  line  of  defense  which 
Involved  what  tnuspired  between  herself  and 
«8  U.  & 


Vr,  Weatharford,  and  respecting  which  ahe  tes- 
tified, she  wsivsil  her  right  to  object  to  hU  glv-  [47 1  ] 
ing  fala  own  account  of  the  matter.  As,  for 
Instance,  when  she  bbjb  that  the  original  deed 
from  Bhepaid  wasdrawn  b;  Weatherfordilhat 
the  has  not  got  it,  and  that  she  thinks  she  gave 
it  to  bim,  it  is  clear  that  her  letter  of  July  0, 
1876,  calllnB  for  that  deed,  and  Weatherford's 
reply  of  July  14,  inclosing  It,  are  admissible  In 
endence. 

But,  apart  from  Weatherford's  evidence,  the 
testimony  of  Mrs.  Blackburn  and  Drake,  to- 
gether with  the  documents  In  tbe  case,  fall  to 
satisfy  US  that  there  was  any  deceit  or  mtsap- 

C'  ension  In  the  premises,  or  any  advice  given 
Blackburn  In  fraud  or  in  mistake  of  fact  or 
law.  Buck  Bttd  his  wife  purchased  ttie  separata 
halves  at  different  tlme^  and  with  the  intent  of 
holding  In  moieties,  and  conveyed  Buck's  half 
to  Dnke,  who  paid  therefcv  la  good  faith,  and 
without  actual  notice.  The  second  deed  of 
Shepard  was  so  drawn  as  to  nu  directiy  to  Buck 
and  wife,  and  upon  the  language  In  which  It 
was  couched  this  daimlsset  up.  And  yet  that 
second  deed  was  given,  on  request  of  Drake's 
attorney,  at  the  very  time  when  Buck  and  his 
wife  were  convejingto  Drake  for  valuable  con- 
dderetion.  The  Injustice  of  allowing  Mra. 
Blackburn  to  insist,  ycara  afterwaids,  that  \n 
that  deed  she  acquired  an  estate  by  entirety  u 
too  apparent  to  need  comment.  Nor  could  such 
deed  devest  the  title  which  had  onoe  vested  in 
berhusbandand  herself  by  the  former  convey- 
ance from  the  sams  grantor,  nor  alter  its  net- 

The  decree  wOl  be  reversed  and  the  causers 
mended  for  further  proceedings  In  conformi^ 
with  this  opinkUL    Decree  reveree^ 


HENRY  R.  DBHNT,  FIff.inErr., 


(See  8.  Q.  Beponerl  ed.  lee-GOBJ 

Statute  impairing  eontraett — ttatt  law,  uAen 
eaitd —  (OTirfiiuKonai  etmttruetion — iftnM- 
wta  IntoiBtnt  Late — doee  not  diteltargt  dtbt  e^ 
eitiien  of  another  Stale — dtdlion  iff  motion, 
n«(  res  Judicata. 

1.  Btaie  statutes,  llmttlnf  tbe  ricbt  of  a  oredltoi 
to  enfaroe  his  dalms  aifalDSt  tlie  property  o(  his 
debtor.  Hbicli  ar«  In  ezistenoe  at  tbe  time  a  odd* 
tract  is  made,  are  not  void  as  Impalrlnit  tbe  obllsa- 
tkin  of  the  coDtnut. 

£.  Tbe  Inhibition  of  tlia  OonitltutiOD  SE&lnBt  tm. 
palrins  the  oblisatJon  of  ooi^iracta  Is  wtioUy  pro- 
speotlvei  the  8tat''8  may  le)rii>l>i1< 
ttaeteafter  made,  a-  " "- 


u  ther  « 


of  the  United  States  aoi^iut  ImpairluK  the 
itnots  legiurea  that  statutes  »' 
COnSCruei]  to  be  part  of  all  o 


hmula  law  Is  paaeau 
proifoifla  nvm  iw  uaect. 

3.  The  established  ooDstructloD 
tloD  of  the  nolted  Btat- 
obUgatlon  of  oontnots 
this  class  sbsU  be  const- 
tracts  msde  when  ihef  i .  , 

fore  cannot  be  held  to  Impair  theli  oblwatloa. 

^,  The  Minnesoia  Statuto  ot  Hareb  1,  ISBl,  uhap. 
148,  vhleb  provldee  Uiat  whenever  tbe  property  ot 
a  debtor  kaetsed  by  an  attaolunent  or  exeoutlon 
agalDSthIin,hemBy  makeaDBBrinunentof  all  his 
propeitr  for  the  equal  benefit  otaUhlsoredttois 
who  shall  file  releaass,  and  suoh  proper^  iball  be 
equitably  distributed  amons  eucb  aceOlton,  Is  DM 


SDPBKm  OoDXT  or  thk  Uhitsd  8u.tm. 


»  o(  k  Btste,  bolnv  wtttumt  toraa  In  •ny 
State,  canaot  dlmurn  ■  4«M(«  bam  k  delit 
7«dtlMii  of  niob  othwetBtewbodoMDOt 
upear  andtska  p«'t  In  tU  jmoeedinoi,  or  laiurt 
oSerwlM  Iwoiwbt  iritbtQ  t£a  JurlwUcUan  <a  tue 
oourtrrantliw  IM  Olmibaige, 

t,  TMOeoMoitof  amoUonorauminarT  ap^lea- 
tloQli  Dot  to  be  recorded  Id  Ibe  Ufht  <drc*fwN- 
MUd,  OF  BB  to  far  ooucluslve  upon  tAe  parttee  m  to 
prevent  UielrdrawiDKUieiaiDeniatteis In  question 
again  In  Uie  more  reffular  fonn  of  an  action* 

[No.  8"  1 
Arauld  Sm.  S,  1888.     Dea^d  IIm.  M,  IS88. 

^^  a 

IN  ERROB  to  the  Saprenie  Cotirt  of  the 
State  of  Mlnimota,  to  nvlew  a  Judgment  lo 
favor  of  ui  auignee  for  benefit  of  credltma, 
for  damage  for  couvenioD  of  the  asalgned  prop- 
erty.   Affirmed. 
The  f  aclB  ere  stated  In  the  opinion. 
Mr.  C.  D.  O'Brien,  for  plaintiff  In  error: 
An  anignment  for  the  benefit  of  credlton  can 
be  attacked  for  the  concorriDg  fraud  of  the  u- 


stsnors  and  BMignee. 

Xocke,  Atta(£.  S23.  ft  HO  and  caaee  dtec 
Butehinton  y.   Lord,  1  Wia.   286:   Bogert  i 


Phrlp*.  14  Wis.  B6;  Thayer  v.  WOkt.  6  Bo«w. 
844,884;  Falton  v.  McOann,  7  Bosw.  HI;  Hatt 
T.  Strykfffil  N.T.  OM,  600;  Damon  v.  Bn/ant, 
S  P1(i.  411;  Pratt  v.  W/"ti^,  «  Gray,  620; 
Oteen  T.  Dtom,  17  Conn.  402,  «7,  4fl8. 

The  law  Itself  is  so  frnmed  that  ft  doee  impair 
the  obllgoUon  of  contracta. 

Oitiaan  t.  Loehaood,  71  U.  8.  4  Waa  410 
(I8:4S3);  0^«n  t.  Bamnder*,  2S  U.  8. 12  Wheat. 
218(0:600);  i«um«iT.(friwnfnJA<«Iif,  17  C  B.  4 
Wbcat.  122  (4:5^);  AiUtrfn  t.  Aab,  08  U.  S. 
1  Wall.  228  (17J181). 

JfK  Ambrose  H.  Merrickt  for  defend- 
ant  in  error: 

No  federal  qucatlon  la  involved. 

Be  Mann.  82  Minn.  00;  fUmon  t.  Kann,  8S 
Minn.  412;  Bennttf  v.  Denny,  Id.  BSO. 

The  ccnstltutloDalltj  of  the  Mlnntaota  A»- 
■Ignment  or  Banlcrupt  Act  of  1881  has  been 
■ustained,  not  only  by  the  Supreme  Court  of 
HlDoeaota,  but  also  by  the  federal  courts. 

Mather  t.  AmM(,  18  Fed.  Rep.  87S;  Wutim 
T.  Loghed.  80  lUnn.  229;  WendeB  r.  LOim.  Id. 
8S4;  SIMM  T.  OMntowy,  22  Fed.  Rep.  218. 

From  the  time  of  the  execution  and  flllog  of 
theaedgnmeut  by  the  Van  Normana  the  prop- 
erty was  in  mutaata  Iqjii. 

Kingman  r.  Barton,  04  Mlon.  2IIS;  Bearl  t. 
ZAom<M,  20  Minn.  148;  Be  Mann,  89  Hinn.  00. 

Fioper^  in  etufodia  tegie  could  not  be  levied 
npoo  by  the  United  States  Marshal. 

Dnke,  Attach.  &6  251, 967,flthed.i  Htufree, 
Bberilts,  g  960;  BtMann,  82  Minn.  SO. 

The  same  contlngeucy  which  would  diasolve 
an  attachment  In  the  state  court  would  also  die- 
•olve  11  under  Qie  federal  laws. 

U.  B.  B.  8.  g  888;  Mather  t.  JTmM.  18  Fed. 
Bep.  87S;  Btmonw.Mann,  88  Hlnn.  412;  Wen- 
dedt.  LAon.  80  Hlnn.  MO. 

Tlie  holding  of  the  court  that  the  defeodant 
In  error  had  mistaken  his  remedy  in  movlDgto 
dlsaolve  the  attachment  ta  no  bar  to  this  action. 

Abbott,  Tr.  Br.  880.  gll;  JfonA  t.  Arm- 
Irmte,  W  lUoo.  81. 

».  Jvetiee  ItUUr  ddlvered  the  opinion  of 
Oe  court: 


The  prlodpal  point  raised  trf  the  assignment* 
of  enor  to  that  an  Act  of  the  Legislature  of 
that  State,  approved  March  7, 1881.  chap.  148, 
is  repugnant  to  the  Constltnlion  of  the  united 
States,  so  hr  as  ft  aflecto  dtlzena  of  Slates  other 
than  HInneeota.  That  statute  provldea  thai 
whenever  the  property  of  a  debtor  is  seised  by 
an  attachment  or  execution  agatut  him  he  may 
make  an  assignment  of  all  bis  properCT  and  es- 
tate not  exempt  by  law  for  the  equal  Denefltof 
all  Us  credlton  who  shall  Die  releases  of  tbcir 
debts  and  claims,  and  hto  property  shall  be  equi- 
tablv  distributed  among  such  creditors. 

lliiB  is  the  only  assignment  of  error  (with  the 
exception  of  one  other,  which  will  be  conddered 
fanher  on)  that,  1^  any  fair  construction,  can 
be  said  to  come  within  the  jurifdictiou  of  this 
court,  tbourii  others  are  set  out  in  the  brief  of 
counsel,  ndatlte  to  fraud  in  the  asalgnmeat 
made  vy  the  debtors  In  llils  instance.  wUob 
raise  no  federal  qnesHon. 

The  tacts  may  be  briefly  stated  as  follows: 
on  the  81st  day  A  December,  1888,  J.  H.  Purdy 
&  Co.  brought  a  suit  la  the  Fourth  Judidal  IMa- 
trict  Court  of  Henuepln  County,  in  the  State  of 
HinnesoU,  against  Axel  B.  Tan  Normaa  and 
Oustave  vanNorroau,  parliMra,  under  tbeflrm 
name  of  Tan  Norman  &  Brother,  and  on  the 
sameday  procured  a  writ  of  attachment  to  issue 
In  that  suit,  which  was  levied  upon  a  part  of  the 
Koods  of  the  defendants.  On  the  same  dar  that 
firm  made  a  deed  of  asrignment  to  Charles  C. 
Bennett,  the  present  defendant  in  error,  recit- 
ing tiie  issue  and  levy  of  thto  attachment,  and 
anignbg  to  him  "all  the  lands,  tenements, 
hereditaments  and  appurlenancee,  goods,  chat- 
ty cboaes  in  BClloD,claima,demuids,  property 


te  ptopet^,  and  to  sell  and  dispose  of 
with  all  reasonatde  dUigenoe,  f  ~'  " 
convert  the  same  into  money;  ana,  also. 


and  to 

lect  all  such  debts  and  demands  hereby  asstrued 
u  may  be  collectible,  and  with  and  out  of  the 
proceeds  of  such  sales  and  coUectlona  to  pi^y 
and  discharge  all  the  Just  and  reasonaUe  ex- 
penses, coals  and  chafes  of  executing  the  aa- 


theeame  w 


assignee  U 

The  assunment  tlien  directs  tlu  assignee  h 
proceed  as  followa: 

"  To  pay  anddlschamln  foil.  If  dw  reddue 
of  said  proceeds  be  sulftdent  for  Utat  purpose, 
all  the  oebts  and  liabilities  now  dne,  or  to  he- 
come  dne,  from  said  parQr  of  the  first  part  to  aU 
their  creditors  who  shall  file  relsasea  of  tbetr 
debts  and  claims  against  the  said  par^  of  the 
first  pari,  aa  by  law  provided,  tggetlwwith  all 
iDtercetdue,  andtobecmneduewereoD;  and  If 
the  reddueofsaid  proceeds  aball  not  be  Bufflcient 
'--iy  said  debts  and  llabllltlea  and  Interest  Id. 
.  then  to  apply  the  same,  ao  f ar  as  they  will 
extend,  to  the  payment  of  the  said  debts  and  Ua- 
bllitles  and  mterest  proportlonably  to  tbelr 
respective  amoonls,  and  in  accordance  with  the 
Btatutein  such  casemadeaod  provided;  and  If. 
afterpayment  of  all  the  cceta,  charcea  and  ex- 
penses attend  Inv  the  exeoutloffl  of  sua  trust,  and 
tbe  payment  aiM  dbcbarge  In  tun  of  all  the  said 
lamiu  debla  owing  l^  the  nid  party  of  the  flrsi 
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put,  then  ibsll  be  taj  miplus  of  Qie  old  pro- 
ceed! rem&lnJDg  In  the  hutda  of  the  por^  of 
the  aecoDd  part,  then  to  lep&y  luch  surplas  to 
the  party  of  the  flret  put,  tbeli  oxecnlon,  ad- 
miDtotnton,  or  atolgnt.' 

Jt  4ppean  thai  the  goods  and  chBtteb  meo- 
tloned  m  this  deed  of  iniat  were,  under  Ita  au- 
thority, delivered  to  Beooett,  (lie  asalgDee,  ot 
partly  so,  the  sherifl  baring  closed  the  doors  of 
the  store  Id  vrhlch  they  weie  rituated,  at  the 
time  that  Denny,  the  plslutlff  in  error,  seized 
(hem  by  virtue  of  a  writ  of  attachment  issued 
Bul  of  the  Circuit  Court  of  the  United  States 
for  the  District  of  MioDesota,  of  which  be  was 
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CMe  of  no  effect.  But  the  doctrhie  bat  been 
long  settled  that  stetutes  limiting  the  right  of 
the  eiediCor  to  enforce  his  claims  against  tbs 
property  of  the  debtor,  which  ate  in  exlBleoce 
at  toe  tune  the  contracts  are  made,  are  not  void, 
but  are  within  the  legislative  power  of  the 
States  where  the  property  and  the  debtor  are 
to  be  found.    The  comis  of  the  country  abound 


Against  the  Arm  of  Van  Norman  ft  Brother. 
The  latter  action  was  also  commenced  on  the 
Slat  day  of  December,  1S8S.  On  Januaiy  21, 
1884,  atier  a  refusal  by  the  marshal  to  deliver 
the  goods,  BenneClj  the  asd^ee,  made  applica- 


*UV    £«rw0,    J.^UU^L»,      *t*V  OWMKUGV,      UA0UO    O^ 

Uon  in  the  United  Btates  Circuit  Court 

ty  to  the  suit  of  Ijipp  &  Plei 

1  Morman  &  Brother,  and  prayed 


made  a  puty  to  the  suit  of  I^ipp  &  Flerabem 
_  itst  Van  Morman  &  Brother,  and  prayed 
for  the  dissolution  of  the  attachment  lasued  in 


favor  of  the  plalntifts  therein.  The  ooort,  on 
FebruAiy  18,  1881,  mode  the  following  order; 
"First.  That  Charles  C.  Bennett,  assignee,  do 
have,  and  he  is  hereby  given,  leave  to  iniervene 
and  become  apartydefeudant  herein.  Second. 
That  the  motlun  to  dissolve  the  attachment  be, 
and  the  tame  is,  hereby  denied."  Although 
the  assignee  waa  thus  permitted  to  come  in  and 
be  made  a  party.  It  is  not  shown  that  he  ever 
did  so,  or  ever  appeared  in  the  case  after  that 
time. 

There  is  no  further  record  In  this  case  of  any 
proceedings  to  the  Circuit  Court  of  the  United 
8tates,norin  the  action  of  J^rdji  (£  Co.  v.  Fan 
Iforman  A  Brother;  but  the  trauscript  then 
proceeds  with  the  suit  brougbt  bv  the  assi^ee 
against  the  marshal  Henry  R.  Denuy  in  the 
Dature  of  trover  and  couversiou,  for  damages 
on  account  of  bis  unlawful  seizure  of  these 
aame  goods  while  they  were  In  the  hands  of 
■aid  assfEuee,  and  tor  a  conTeralon  of  the  same 
by  his  refusal  to  return  them  to  plaioUft.  This 
■uit  was  decided  In  favor  Bennett ,  the  asiii^iee. 
In  the  lower  court,  bv  a  verdict  of  a  jury;  and 
upon  the  judgment  Detog  carried  by  a  writ  of 
error  to  the  Supreme  Court  of  the  State  of  Min- 
nesota H  was  there  affirmed.  In  both  of  these 
courts  the  questions  we  bare  mentioned  were 
raised  by  exceptions  to  the  charge  of  the  judge 
that  the  assignment  waa  a  valid  one,  and  to  the 
ruling  that  the  deddon  of  the  Olreuit  Court 
(494]  of  the  United  SUtea  on  the  motion  U>  dissolve 
the  attachment  was  not  a  bar  to  the  present  ac- 
tion by  the  assignee. 

Tbe  question  of  the  invalidity  of  this  Uln- 
neisou  Statute,  as  it  relates  to  the  rights  of 
creditors,  is  anlnterestlos  one.  The  argument 
In  favor  of  that  propositloD  Is  inofotd:  flrat, 
that  it  impairs  the  obllgadoa  of  contracts;  and 
second,  that  such  a  statute  can  have  no  extra- 
territorial operation,  aud  cannot,  therefore,  be 
binding  on  creditors  living  lu  a  different  Slate 
from  that  of  the  debtor  snd  of  the  titu*  of  lus 


properly. 
With  n 


.  It  was  enacted,  It  would  be  liable 
to  the  objection  raised,  and  therefore  in  such  a 
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ine  been  fixed  to  the  amount— providing  for  a 
valualioQ  at  which  alone,  or  generally  two 
thirds  of  which,  the  proper^  can  be  brought  to 
a  forced  Bale  to  discharge  the  debt — granting 


made  after  tbe  passage  of  such  laws,  tbe  l^is- 
lative  enactments  regulating  the  rights  ol  the 
creditors  In  the  enforcement  of  their  claims  are 
valid.  These  statutes,  exempting  tbe  home- 
stead of  the  debtor,  perhaps  with  many  acres 
of  land  adlolniog  it;  the  boolu  and  library  of 
the  piolesmonal  man,  the  horse  aud  buggy  and 
surreal  implements  of  the  pliyeician,  or  tbe 
household   furniture,  horses,  cows  and  other 


idence  of  tbe  creditor,  as  applied  to  contracts 
mode  after  their  passage. 

Tlie  principle  Is  well  stated  in  the  case  of 
advmrdM  V.  Kearzen,  OU  U.  8.  095  [31:  793]  In 
the  followloff  laoguage: 

"  The  inhibition  of  the  Constitution  is  wholly      [MS] 
prospective.    The  Stales  may  legislate  as  to 
contracts  thereafter  made,  as  they  may  see  flt. 
It  is  only  those  in  exiateuce  wiien   the  hostile 
law  ia  passed  that  areprotecled  fromitseffect." 

See  also  Mittimppi  (£  M.  Railroad  Cumpany 
V.  Boek.  71  U.  S.  iWoll  177  [18;  881]:  ^ortlir 
ieettem  TJniim-iity  v.  People,  99  D.  S.  a09  [25: 
3371;-K"n(W  v.  ExehaJige  Bank,  78  U.  S.  12 
Wall.  879  [20:  287,  414J. 

Tbe  docVine  was  veiy  early  announced  in 
the  case  of  WaU*  v.  BttUou,  2  Mass.  143;  and 
in  the  separate  opinion  of  ilr.  Jvttice  Story  in 
Dartmouth  Gol'egt  v.  WoodaKiTi,  17  U.  S.  4 
Wheat.  618  [4: 639]  decided  in  1819,  it  was 
suggested  that  In  a  grant  of  a  charter  to  a  cor- 
poration a  reservation  of  tbe  right  to  repeal  it 
would  be  valid.  This  has  been  acted  upon, 
and  such  action  baa  been  held  In  many  cases  to 
be  valid. 

The  later   case   of  Qremaced    v.    Unto» 


Freight  Bailroad  Ompatiji,  100  U.  8.  18  [U: 
061]  contains  a  review  of  this  whole  subject, 
so  far  as  contracts  are  concerned. 

No  reason  has  been  suggested  why  the  Leg- 
islature could  not  exempt  all  interests  In  landed 
estate  from  execution  and  sale  under  lud^- 
menis  gainst  the  owner,  and  perhaps  all  bis 
peraonal  property.  However  this  may  lie,  it 
Is  very  certain  that  tbe  established  coustructloo 
of  the  Constitution  of  the  United  States  against 
Impairing  the  obligation  of  contracts  requires 
that  statutes  of  this  class  shall  be  construed  to 
be  parts  of  all  contracts  made  when  tbev  are  Ui 
existence,  and  therefore  cannot  be  held!  to  im- 
pair their  obligation. 

The  Act  In  question  in  the  present  case  does 
not  exceed  many  of  the  class  to  which  we  have 
alluded  Id  its  effect  in  enabling  the  debtor  to 
dispose  of  his  property  without  regard  to  the 
ormnary  Judicial  proceedings  to  subject  It  to 
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foroed  Mis.    The  power  U  conceded,  wtiennot 


e  does.  It  to  (urtbec  RdmiUed  that  to  sucb 
an  anlgDraeDt,  If  tUere  be  nothing  fruiduleot 
otberwue,  be  can  prefer  some  cxedllon  over 
Dtbera,  and  that  be  can  aecun  to  vata  payment 
in  foil  while  he  leavee  otbers  wbo  will  certalnW 
get  nothing  ont  of  hla  estate.  When  tbU  u 
done  the  creditors  who  are  not  provided  for  in 
the  asaigntnent  are  left  In  a  worse  condition 
11961  ^^°  ^^y  ^*  where  tt  is  done  under  the  pree- 
1**^^^  ent  law;  iMcause  in  the  first  instance  thOT 
would  cerlainly  get  nothing  out  of  the  debtor^ 
property,  though  they  would  retain  a  right  to 
proceed  again  Bt  him  by  a  Juugment  and  execu- 
tion, white  in  the  present  caM  ujey  have  the 
option  of  pursuing  that  course,  or  of  coming 
In  with  the  other  creditors,  executing  releases, 
and  obtaining  their  share  of  the  property  as- 
signed. Hera,  Insteadof  naming  thepreferred 
creditors,  the  assignor  gives  hto  property  to  all 
who  will  execute  a  release  of  tbeir  claims 
against  him.  Nobody  is  required  by  the  stat- 
ute to  do  so  unless  he  thinksit  to  to  bis  Interest. 
The  creditor  who  executes  such  a  release  gets 
hte  share  of  the  proper^  asrigned,  wlille  the 
one  who  does  not  iccelvea  nothing,  unless 
there  may  be  a  surj^us  left  after  the  payment 
of  the  releason,  but  he  to  not  hindered  or  de- 
layed in  obtaining  a  Judgment  against  (be  debt- 
ot,  or  in  leTying  upon  any  other  property.  If 
tuch  can  be  found,  notcooreycd  by  the  Instru- 
ment, or  npon  any  aftrawards  acquired  by  the 
debtor.    The  latter  remains  liable,  notwlth- 


ding  this  statute  and  this  asdgnment,  as 
ays  was,  for  tba  debt  of  the  nonassentii 


It  Is  not  easy,  Uieo,  to  see  bow  thto  statute 
can  be  more  complained  of  aa  impairing  the 
obligation  of  oontracts  than  the  statntM  of  ex- 
emption which  we  have  already  mentioned, 
and  the  prindplea  which  lie  at  the  foundation 
of  all  voluntary  assignment  for  the  beneflt  of 
creditors  with  preferences  thatexlianst  thefund 
assigned. 

But  it  to  said  In  answer  to  thto  view  of  the 
subject  diat  there  to  a  clause  in  the  Instrument 
now  before  as  directing  that  if  there  shall  l>e  a 
surplus  after  the  payment  in  fun  <rf  all  the 
crediton  who  shall  release  the  assignors  it  shall 
be  paid  over  to  tbe  latter.  There  an  two  an- 
sner*  to  tliia.  If  that  clause  or  provlalon  to  un- 
lawful and  violates  the  laws  ot  the  Btate  of 
Minnesota,  or  tbe  Constitution  of  tbe  United 
States^  tt  can  be  rejected,  and  the  remainder 
of  the  assignment  pwmitted  to  stand.  The 
statute  under  nhlch  tbe  astdgnment  wasmade 
does  not  require  thst  such  sn^us  shall  be  pM 
over  to  the  debtors.  The  supreme  court  of 
that  Btate  has  held  that  sncb  a  fund  mav  be  ta- 
iAai\  rested  when  proper  proceedings  are  had  before 
l^H'J  It  get,  to  the  debtor's  hands,  and,  oertafatly, 
wherever  that  surplus  may  be  found,  and  how- 
ever It  may  be  got  at  by  anv  of  the  processes 
of  law,  it  to  llabto  to  be  tacen  by  the  oonre- 

leaslng  creditor.    He  can  pursue  all  the 

"     which  -    ■  -     ■       ■■  ' 

I,  prop 
lepayn 

_  jtit  IS  sUd  that  thto  SUtute  of  Minnesota 
h  void  under  the  principles  laid  down  by  (Us 


such  other  State  voluntarily  becomes  a 


court  in  the  casea  of  Strnvet  v.  OromUtiMtld, 
17n.  S.4Wbeatliar4:(!S»1:  OgdenY.aaund- 
»r§,  2S  U.  B.  19  Wheat  318  f«:  6061;  Balduiin 
V.  mU«.  68  U.  8.  1  Wall,  m  [IT:  581]  and 
Gaman  v.  I/xkwaod.  71  U.  a  4  WaU.  4W  [16: 
4831.  Tbe  propodtion  lying  at  the  foundatton 
of  all  these  decisions  to  that  a  Blatule  of  a  Stale, 
1>dug  without  force  in  any  other  State,  cannot 
discbarge  a  debtor  from  a  debt  held  by  a  citizen 
of  such  other  State.  One  of  the  best  statement* 
of  the  doctrine  to  found  In  the  following  lao- 
guage  used  In  the  latest  case  on  the  subjeot, 
that  of  Qilmait  v.  Loekveod,  tiipra . 

"State  Legtolatures  may  posslnsolvent  tows, 
provided  there  be  no  Act  of  Congress  eslablltli- 
Ing  a  uniform  system  ot  bankruptcy  oonflict- 
Ing  with  tbeIr  provisions,  and  provided  that  the 
law  itself  be  so  framed   that  it  does  not  Im- 

Salr  tbe  obligation  of  coDtracts.  CuriiDcates  of 
iecbarge,  however,  granted  under  bucIi  a  law. 
cannot  be  pleaded  in  bar  of  an  action  brought 
by  a  citizen  of  another  Stale  in  the  Courts  of 
the  United  States,  or  o(  any  other  Stale  than 
that  where  the  discharge  was  obtained,  unless 

it  appear  that  the  ple^—" '   *"'-   '-'' 

against  tbe  defendant  s  i 
In  some  manner  liecame  a  party  to  tbe  proceoU- 
Ings.  Instdvent  laws  oF  one  Slate  cannot  dis- 
charge the  contracts  of  citizens  of  other  States; 
because  such  tows  have  no  extraterritorial  ope- 
"  sitU^ng 

the  [HoceedlDg,  hss  no  Jbrisdlction  of  (he 

Thto  to  conceived  to  be  a  dear  and  accurate 
presentation  of  the  doctrine  cf  the  preceding 
cases,  and  It  will  be  seen  that  the  substance  or 
the  restrictive  principle  goes  no  farther  tiiat  to 

Srohibit  or  to  make  invalid  tbe  discharge  of  a 
ebt  held  by  a  dtlzen  of  another  Slate  than 
that  where  the  court  to  rittiog,  who  does  not 
appear  and  lake  part,  or  to  not  otherwise 
brought  wltiiin  the  Jurisdiction  of  the  court 
granting  tbe  discbarge.  In  other  words. what- 
ever the  court  before  whom  such  proceedings 
"had   may  do  with  regard  to  the  dtopoeition 


tion  of  a  state  Insolvent  ^w  to  that  It  cannot, 
like  the  Bankrupt  Lav  passed  by  Oongress 
under  Its  constltiuional  grant  of  power,  releaw 
all  deinore  from  the  onligation  of  the  debt 
Tbe  authority  to  deal  with  the  propertf  of  the 
debtor  within  the  State,  so  far  as  it  does  not 
imiMlr  tbe  obligation  of  contracts,  to  conceded: 
but  the  power  to  releaae  him,  which  to  one  ot 
tbe  usual  elements  of  all  bankrupt  laws,  does 
not  belong  to  the  Legtototure  where  the  credit- 
or to  not  within  the  control  of  tbe  court. 

Tbe  HinnesoU  Statuta  makes  no  provirfon 
for  any  such  release.  The  creditor  who  be- 
came sucb  after  tbe  statuu  was  psssed  cannot 
compMn  that  the  obtlgadon  of  bto  contract 
to  Impaired,  because  the  law  was  a  part  of  the 
oootiact  at  the  time  he  made  it;  atyr  can  be 
Bay  that  bto  contract  to  destroyed  and  tbe  debt 
or  diadiBrged  ttom  It,  whldt  to  <d  the  emaafx 
USD.  S. 


DKiniT  T.  BmsKKn. 


of  alMoknipt  law,  becaiue  no auch  decreei 

be  made  by  the  court,  neither  do«*  tbe  law 
havft  taj  each  effact,  though  the  obUeatloo  of 
tho  debtor  to  pay  may  be  canceled  or  dii- 
diaiged  bj  the  Tohutair  ut  of  the  creditor 
who  makea  audi  leleaae  ha  a  oonalderatloii 
which  to  him  Menu  to  be  aufflcleoL 


Ings  ID  the  Circuit  Coort  of  the  tTnited  State*, 
io  relation  to  the  diBsolntlon  of  tbe  attachmeDt 
nod  Beauett's  hecomlng  a  party  to  the  suit 
there  peodiDg.  are  an  estoppel  vi  the  claim 
now  act  up  byliim,  la  not  In  our/>ptDloD  entitled 
to  much  considentton.  Theotderof  tbecoart 
in  relation  to  that  matter,  above  quoted,  mere- 
ly ESTe  teare  to  the  Milgoee  to  become  a  party 
to  uiat  iult,  at  tbe  tame  time  oTemiUnK  the 
other  bianuk  of  the  motion  asking  for  a  disao- 


■elf  a  psrty  to  that  suit,  and  of  coune  could  be 
bound  by  no  judgment  rendered  In  regard  to 
It  Even  If  he  can  be  supposed  to  be  a  party, 
M  far  aa  tbe  motion  to  dissolve  tbe  attachment 
Is  ooncemed.  we  concur  with  the  Supreme 
Coort  of  the  State  of  Hinnesota  (fimruU  t. 
I}M»t/,  88  Uinn.  680)  in  holding  that  "It  was 
merely  a  dedilon  of  a  motion  or  nmmary  ap- 
plicaaon,  which  la  not  to  be  regarded  In  tbe 
light  of  rm  a^fudiaata,  (ff  aa  ao  far  coodnslTe 
upon  the  panics  aa  to  prevent  their  drawing 
the  same  matters  in  question  a^aln  In  tbe  more 
legnlar  form  of  an  action."  For  tbte  they  die 
tbe  dedalonsof  their  own  oourL 

In  aid  of  thti  view  of  the  subject  we  may 
also  refer  to  tbe  opinion  of  Jv^  Nelson  m 
deciding  the  motion  to  dissolve.  AtUa  recit- 
ing tbe  circumstaaces  under  which  that  motion 
was  made,  be  said; 

"It  la  by  virtue  of  this  aeicnie  that  the  mar- 
shal hold*  tbe  property.  On  this  statement  of 
tbe  facts  I  sball  not  decide  on  this  motion  who 
bas  the  better  title  and  right  to  the  possession 
of  tbe  property  taken  .  .  .  The  writ  of 
attacbmcDt  properly  issoed  in  this  suit  against 
Uie  debtor;  ana  if  the  marshal  has  seized  tbe 
propern  which  belonged  to  Bennett,  he  Is  cer- 
lainly  uable  in  an  Ktlon  ot  treBpaas  for  the 
damages  thereby  sustained."  Lapp  v.  Van 
Norman,  19  Fed,  Rep.  408.  Bee  Buek  r.  Ool- 
bath,  70  D.  S.  8  WalL  8S4  [18: 297]. 

It  la  therefore  clear  that  Ibe  order  of  tbe 
Judge  refusing  to  dissolve  tbe  attachment  was 
not  predicated  upon  any  dedaion  as  to  the  right 
of  tne  poeseaslon  of  the  property,  but  that  be 
intended  to  leave  the  marshal  liable  lo  the 
present  action,  if  the  facia  juatlfled  the  claim 
of  tbe  assignee.  Apart  from  this  we  are  not 
at  all  satined  that  the  effect  of  this  action  of 
tbe  circuit  court  on  the  suit  atierwards  brought 
bj  the  aarignee  in  tbe  Mate  oourt  Is  a  queeuoo 
of  ffldoal  Gogniianoe.  Its  decision,  aa  shown 
by  tbe  ofdnlon  of  Judge  Nelson,  was  not  based 
upon  any  law  or  principle  of  federal  Juris- 
pmdeooe,  and  must  have  rested  upon  the  gen- 
eral rules  which  govern  the  concloslveness  of 
former  judicial  proceedings  when  called  in 
question  In  another  case. 

Tht  Judgment  qfOi4  Buvnm*  Court  iffMrnnt- 
totait^firnud, 

is«  u.  a. 


Mr.  Juttioe  H»rl»n.  dissenting. 

I  cannot  assent  to  a  judgment  of  alBrmance      [B^iO) 
in  tbia  case. 

1.  Tbe  Statute  of  Unnesota  of  1881,  npon 
which  the  defendant  In  error  rests  hia  suit 
for  damages,  provides,  among  other  tldnga: 
"  Whenever  the  property  of  any  debtor  is  at- 
tached or  levied  upon  by  any  offlcer,  by  virtue 
of  any  writ  or  process  issued  out  of  a  court  of 
record  of  this  State  In  favor  of  any  creditor  or 

Smishment  made  agaiost  any  debtor,  sntdt 
btor  may.  within  ten  days  after  the  levying 
of  such  attachment,  process,  or  gamlabmenl 
shall  have  been  made,  make  an  aAgnmeot  of 
all  bis  property  and  estate,  not  exempt  by  htw, 
for  the  equal  benefit  (d  all  Ills  cteditnn,  in  pro- 
portion to  their  respective  valid  clalma,  who 
shall  file  releases  of  their  debts  and  claim* 
against  such  creditors  as  hereinafter  provided 
.  .  .  and,  upon  the  making  of  audi  assign- 
ment, all  attachments,  levy  or  gamiahmeni  so 
made  ahull  be  dissolved  upon  the  appointment 
and  qualification  of  an  assignee  or  receiver; 
and  thereupon  the  officers  shall  deliver  the 
property  attached  or  levied  upon  to  such  as- 
signee or  receiver,  unless  the  assignee  shall, 
within  five  days  after  such  asaignraentl  file  la 
the  office  of  the  clerk  of  the  court  where  such  at- 
tachment was  issued  or  Judgment  was  rendered 
a  notice  of  bis  intention  to  retain  such  atladi- 
ment,  levy  or  garnlabment.  In  which  case  any 
•ucb  attacbmen  t,  le  vy  orgarnlsb  ment  shal  1  in  ure 
to  tbe  benefit  of  all  the  said  credllora,  and  may 
be  enforced  by  the  assignee  by  his  aubsiitution 
In  tbe  action  aa  such  in  the  same  manner  as 
the  plainUS  might  have  enforood  the  same  had 
such  assignment  not  been  made;  Providtd, 
hoaeeer.  That  this  section  ihall  not  apply  to 
cases  where  an  execution  has  been  issued  upon 
a  judgment  In  an  action  where  tbe  compMnt 
bas  been  filed  in  the  office  of  the  clerk  of  the 
court  twenty  days  prior  to  the  entry  of  the 
Judgment" 

Tnls  statute  did  not  operate  to  dissolve  the 
attachment  which  issued  from  the  Circuit 
Court  of  the  United  Slates  In  favor  of  Lapp  & 
Flerahem;for  It  applies  only  to  writs  or  process 
issued  out  of  "a  court  of  record  of  thla  State," 
that  la,  a  court  of  record  established  under  the 
Constitution  and  luwa  of  Minnesota.  If  In-  rsfii' 
tended  to  embrace  write  of  attachment  from  a  ^  - 
court  of  tbe  United  Stales,  lo  aa  U>  vacate  lev 
lea  under  such  writs,  without  an  order  lo  that 
effect  by  the  court  under  whose  authority  they 
were  made.  It  would  be  Inoperative.  No  state 
enactment  can,  prvprio  vigor*,  work  the  disso- 
lution of  en  attachment  Issuing  from  a  federal 

A  different  conatnictloD  I*  InadmissiMe  upon 
other  grounds.  By  thelOttasectianof  theatai- 
ule  It  b  provided  Uaat  "No  creditor  of  any  In- 
solvent debtor  sball  receive  any  benefit  under 
tbe  provisions  of  this  Act.  or  any  payment  of 


the  district  court,  in  consideration  of  the  bene- 
fits of  the  provl^ns  of  this  Act,  a  release  (o 
tbe  debtor  of  all  claims  other  than  such  as  may 
be  paid  under  tbe  provisions  of  this  Act,  for 
the  benefit  of  such  debtor,  and  thereupon  the 
court  or  judge  may  direct  that  judgment  be 
US' 
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«iiteTed  dlidMJgliig  meh  debtotfrom  all  dttau 
or  debta  bdd  m  ondlton,  who  Bhall  have  flied 
Wh  raleaie*. .  If  this  Act  la  to  cootrol  the 
rishtaof  the  putles  lb  the  praaeot  caao,  the  »• 
«iut  la  that  the  prior  right  acqulnxl  bj  Lapp  A 
Flerahem  under  their  ault  and  attachment  in 
the  federal  couri  li  lakeo  from  tbem,  and  they 
«Te  deated  all  Intemt  io  the  proceeds  as  well  of 
the  proper^  attached  for  thor  heneBt  as  of  the 
proper^  assigned  to  Bennett,  unless  they  give 
*  release  in  full  to  their  deblon.  Buch  a  re- 
volt Is  not.  In  mj  Judgment,  ooDSistent  with 
the  Harhts  secured  t^  Uie  Constitution  «rf  the 
United  States  to  the  plalatUts  Id  eiror.    ■ 

3.  There  Is  some  mlsapprehendoD  as  to  the 
time  when  the  assignment  to  Bennett  was  actu- 
ally made.  But  It  Is  clear  from  the  erldeuce 
that  the  marshal  levied  before  he  acquired  any 
right  in  the  property  attached  by  that  offloer. 
Id  the  brief  died  in  behalf  of  Bnmett  in  the 
•clrcnit  court,  in  support  of  bis  ai^licatlon  to 


lliat  be'might  nssen  his  claim,  ss  sssigni 
the  goods  seized  bj  the  marshal,  and  la  support 
also  of  bis  niotlon  to  dissolve  the  attachment 
sued  out  by  Lapp  &  Flcrshem—wbich  brief  is 
pan  of  the  record  before  us— ft  is  said:  "The 
court  wtU  bear  !□  mind  thst  the  asBignment 
was  not  made  and  filed  tmtil  some  three  hours 
afUrtXM  levy  of  the  stlacbmeat  by  the  plaint- 
fas  fLappA  Flershem]."  And  in  the  opinion 
of  tbe  bupreme  Court  of  Minnesota  in  this 
cnse,  it  is  said:  "It  seems  thstprf^  to  tA* 
making  oj  ihe  attignment  in  quattion  the  de- 
feudant,  as  United  Stales  Msrehal,  by  virtue  of 
process  of  (he  circuit  court,  had  attache  the 
assigned  property."  As  the  federal  court  had 
Jurisdictlonof  tbesuit  inwbich  was  Issued  the 
atlacbment  that  csme  to  Ibe  hands  of  the  mai^ 
sbal,  the  goods  seized  by  the  latter  were  from 
tbe  moment  of  such  seuure,  in  the  custody  of 
thst  court,  so  far,  at  least,  as  to  prevent  the 
pouanon  of  the  marshal  from  being  disturbed 
by  an  action  of  replerln  In  behalf  of  BennetL 
P<nmaii  v.  Ebat,  86  U.  8.  M  How.  «0  [16: 
7491;  Buck  V.  OoOatK  70  U.  8. 8  Wall  S84  [18: 
SBTJ:  Erippmdoffr,  Byds.UO  U.S. 876  \i8: 
J«];  OorMv.  Heyman,  111  U.  8. 178  [2"  ~^" 


[38:887],  that  even  where  a  marsbal  lakes  the 


under  tbe  cootrol  of  the  court  whose  _    .  _ . 

la,  and  whoae  writ  be  is  executing;"  and  that 
"according  to  the  decisions  of  thu  court  tbe 
rightful  owner  cannot  maintain  an  action  of 
replevin  against  him,  nor  recover  die  property 
•pecidcally  Id  aoy  way,except  in  the  court  from 
which  tbe  writ  ts  Issued. " 

8.  If  Bennett's  ligbtto  the  posseesioii  of  tbe 
proper^  covered  by  the  assfgnment  to  hfm  had 
Accrued  before  the  marshal  made  hia  levy,  tbe 
latter  might  have  been  liable  in  tieapass  or  la 
trover  and  convenlon  in  any  court  of  compe- 
tent jurisdiction  as  to  parties.  Here,  however, 
the  attachment  which  came  to  the  hands  of 
the  marshal  was  lawfully  Issued  and  was 
rightfully  levied.  That  Is  conceded  on  alt 
■sfdeo.  Was  it  for  tbat  otflcer  to  pass  upon  tbe 
vaUdity  of  a  claim  wblch  accrued,  If  at  all, 
flubeeqoentiv  to  his  takiog  (he  goods  Into  Us  i 

•ise 


poasasrionl  His  wilt  comtnanded  him  to  take 
the  goods  of  Tan  Norman  A  Bro.;  and  he  did 
so.  He  was  also  commanded  to  safely  keep 
tbem  to  satisfy  tbe  demand  of  Lapp  &  Fler- 
ahem. Could  he  be  discharged  from  his  obli- 
Stlon  to  BO  keep  them  except  by  an  order  of 
t  court  under  whose  direcUoa  he  bad  jvo- 
ceededT  Indeed,  if  he  had  surrendered  pos- 
sesrioD,  without  leave  flist  obtained  from  tbe 
federal  catirt,  be  oould  have  been  proceeded  [Boai 
against  for  contempt  in  having  parted  with  the 
possession  of  goods  in  the  custody  of  that 
court.  Bennett  asked  leavs  to  Interraoe  In  the 
suit  In  the  federal  cotirt,  aad*  eudi  lesve  was 
granted;  but  he  declined  to  exercise  the  jnlvi- 
lege  accorded  to  him.  He  moved,  at  tbe  some 
time,  to  dissolve  tbe  attachment,  and  that  mo- 
tion wa4  denied;  the  federal  court  thereby 
plalnlv  iudlcating  to  tlie  marshal  a  purpose  to 
bold  Oie  property  until  It  bed  adjudicated  Ben- 
nett's claim,  a  Bennett  had  Intervened  In  the 
suit  in  the  federal  court,  and  if  tbat  court  bad 
dismissed  his  intervenUon,  oi  adjudged  bis 
clHim  to  be  subordinate  to  that  of  Lapp  & 
Flersbem  under  tbeir  attachment,  he  oould 
have  prosecuted  an  appeal  to  this  court.  Ovm- 
ba  V,  Pitkin,  118  tJ.  8.  643  [28:  H38]. 

A  marabal  who  levies  an'attachmeut  from  a 
Circuit  Court  of  the  United  States  in  a  suit  of 
which  he  has  complete  jurisdlctiou,  upon 
goods  subject  st  the  time  to  such  attachment. 
Is  not,  1  tbiok,  liable  In  troverand  conversion 
for  their  value,  upon  his  refusal,  in  the  absence 
of  aoy  directioD  of  tbe  court  under  whoee 
wrlttbev  were  seised,  to  surrender  possession; 
especially  to  one  whose  right,  if  any,  accraed 
suosequently  to  his  levy.  To  bold  blm,  under 
such  clrcuma  lances,  liable  to  a  suit  bi  a  state 
court  for  damagus,  is  to  invite  those  conflicts 
between  courts  of  different  lurisdlctions  and 
their  respective  officers,  wblcti  the  former  de- 
cisions of  this  court  have  sought  to  provenL 
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Ooiutmctitm  ^—wt^ht  of  tvidmiM—j 


/Mght 


Bmit»  in  admtrtM/  amttu—Aarttr-parlif— 

"     ■      ■■       ■       ■■■ -jtatB™ 

__ _  ., ...immUtiem    " 

■nlitf,  what  granttd. 


admlralti'  oausesi 
this  oourt  of  tbe  qi 
raoord  uhI  tosuon 


uot  law aristng^pwi the 
a  may  be  presented  or  a 


eraaie  bound  to  order  tbe  vessel*^  a  Mfe,  4U 
t  NonreclBii  or  Danldi  ikort,  or  ss  near  tlure- 
—  —  -■■ — in  aafeir  get  and  olwan  lor  a-' 


ouulda  mex^ . 

S.  Tbe  chaiteceis  cannot  order  tlie  viasel  to  a  port 
avtni  a  bar  aoroa  Its  mouth,  irtiioh  It  Is  bnpcis- 
JbleTof  the  veMsl  to  pass  eltbar  tn  ballast  or  wttb 
oirvo.  wbere  tbs  onlv  aDOhonse  outside  tbe  bar  M 
not  reasonably  Mtte  lor  tte  vewol  to  Ua  and  dli- 
-'— le. 

^  128  u.  a. 
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^^BvldenM  of  a  oiutam  to  ooDBlder  M  wie  •  p*i>- 
ticular  poM  irhloh  In  foot  la  not  TSaaoaablr  safe, 
wbiob  would  dteMtlr  ooolndlat  the  ohartar-panr, 
'- ' — omper — ' 
Lihip' 


Ihb  Uio  voyage  br*  wronirtid  act  of  the  ohartorar, 
(■  prima rooUenaOed  to  tGe  trtfsbt that  h«  would 
hare  •ara«d,  IcM  what  It  would  have  oost  him  to 

S, Id  the  Court!  of  Admlraltr  of  die  Dnlted  States, 
If  a  UtMlaot  propounds  wlUi  distlnotiieaa  the  sub- 
•tanUTe  facta  upon  wbloh  he  reliea,  and  prsrs. 
«ltber  ipeeUlly  or  Keneiallr,  for  appropriate  re- 
Uet,  the  oourt  mar  award  viy  rellet  whloa  th«  U« 
•ppuoable  to  the  caaa  warrants. 
[No.  78.J 
Argued  Nov.  9,  IM,  IS,  1888.    DeeitM  Nov.  t$, 

isaa. 

APPEAL  from  &  decree  of  tbe  Clrcalt  Court 
of  tbo  United  Blatea  for  the  District  of 
Uaryland  in  admiialijr,  on  maaa  libel  for 
lireacbes  ot  acharter-pailvauslaiiiltis  tbelibeU 
of  Uie  master  and  dtanilsaing  tbat  of  the  char- 
teren  of  tbe  Notweglan  Barque,  Gazelle,  and 
awarding  damagea  to  the  master  tor  breach  of 
the  cbarter-partf .    Affirmed. 

Btatement  by  Mr.  Jiutiet  Gravt 
This  was  an  appeal  from  a  decree  Id  ad- 
■ninltf  OD  cross  libels  for  breacbM  of  a  char- 
ter-party of  tbe  Norwegian  Barqae,  QoEelle,  bj 
which,  OD  JuDe  16,  Iwl,  Herman  Bran,  her 
master,  chartered  her  to  Meissoer,  Ackermann 
A  Co.  for  a  voyage  from  Baltimore  "to  a  safe, 
direct,  Norwegian  or  Danish  port,  as  ordered 
on  aigning  bQls  of  lading,  or  as  near  thereunto 


charge  a 


le  can  safely  get  and  always  lay  and 

je  afloat,"  on  the  terms,  amoDs  others, 

that  the  charterers  should  fnnilsh  a  nill  cargo 
of  reflDed  petrolenm  Id  barrels,  and  pay  freight 
of  three  sullIngB  and  three  pence  sterling  a 
barrel;  that  the  vessel  should  he  loaded  by  Jnly 
4,  and  that  demorrage  of  eleren  pounds  ster- 
ling should  be  allowed  fir  each  day's  detention 
by  thdr  default 

On  July  11  and  Aiwost  1,  9  aod  S3,  the  mat- 
ter filed  snccesalTe  uWs  agaiiut  the  cargo, 
•etUng  forth  flie  nuking  and  the  prlndpal  pro- 
Tislons  of  the  charter-par^,  and  anoezInK  a 
copy  thereof;  and  further  allefring  tbat  the 
vesMl  was  duly  loaded  by  July  6,  and  on  tbat 
day  the  charterers  tendered  to  tbe  master  for 
dgnatnte  bills  of  lading  ordering  her  to  the 
Port  of  Aalborg,  in  Denmark,  as  the  port  of 
discbarge,  "to be  landed  at  Aalt»rg,  or  asDeai 
thereto  as  the  reMel  can  safely  get;"  tbat  the 
master  refused  to  sIbd  the  bills  of  lading,  for 
the  reason  that  Aalborg  was  not  a  safe  port, 
and  it  wai  fmpoaslble  for  a  ressel  to  enter  it 
with  cargo,  or  to  land  her  cargo  at  the  pent  or 
at  any  anchorage  or  laDdlng  place  near  it,  so 
<4T6]     aa  always  to  lay  and  dlKbarge  afloat;  and  tbat 


le  a  safe  port,  but  they  refused. 
Each  of  those  libels  claimed  demurrage  ac- 
cording to  the  charter,  amounting  in  all  to 
i2,070.BO;  the  fourth  libel  claimecl  also  (400 
tor  the  expenses  of  taking  out  most  of  the  car- 
US  D.  S.  n.  8.,  Book  Sit.  I 


go;  and  each  Ubel  oontatned  a  prayer  for  gea- 
eral  relief. 

"Hie  charterers  Died  answer 
making  of  tl 
the  master  t( 

the  Port  of  Aalborg  Is  a  safe  port,  f 

to  commerce,  especially  in  the  petroleum  trader 
and  one  to  which  vessels  of  deeper  draught 
than  The  Oazelle  are  habitually  dispatched 
under  charter-parties  of  tike  terms  with  that 
in  controversy;  and  further  alleglog  that,  by 
the  established  and  uniform  usage  and  cnatom 
of  trade  between  Baltimore  and  other  Atlantie 
ports  ot  the  Cnited  States,  and  ports  of  Nor- 
TNT  '"^  Denmark,  tbe  Port  of  Aalborg  is  rec- 
ognized as  behig,  aDd  luderstood  to  be,  a  safe, 
direct  port  ot  Denmark,  within  tbe  terms  and 
providona  of  such  a  charter-party;  denying 
that  there  is  no  safe  place  or  ancboraee  outside 
that  port  where  tbe  vessel  could  uways  lay 
afloat  and  discbnrge  her  cargo,  or  that  there 
had  been  any  detention  of  tbe  vessel  by  their 
defaalt;  and  alleging  that  the  entire  dehty  and 
the  damages,  if  any,  resulting  therefrom,  were 
due  solely  to  the  default  of  the  master. 

On  August  20  tbe  charterers  filed  a  croai 
libel  against  the  vessel,  alleging  the  same  mat- 
ten  as  in  their  answers  to  the  other  Ubels,  and 
claiming  S8,000  damages  for  breach  of  the 
charter-party,  and  general  relietr.  The  master 
Sled  an  answer  to  the  cross  libel,  presenting 
the  same  bsues  as  the  othw  libels  and  an- 
swera.  ^ 

The  district  court  sustainad  the  libels  of  the 
msster,  and  dismissed  that  of  the  charterers. 


court,  which  consolidated  the  cases,  and  made 
tbe  following  findings  of  fact; 

"  On  June  IS,  ISSl,  the  barque,  Gazelle,  a 
sailing  vpsael  of  S71  Ions  burden,  then  in 
the  Port  of  Baltimore,  Maryland,  was  char-  E47V) 
tered  by  Herman  Bran,  her  master,  to  Miplssner, 
Ackermann  &  Company,  of  New  York,  tor  a 
Tovage,  as  stated  in  the  charter-party,  'to  a 
safe,  direct,  Norwegian  or  Danish  port,  as  or- 
dered on  signing  bills  of  iadtog,  or  as  near 
thereunto  as  she  can  safely  get  and  always  lay 
and  discharge  afloat.'  Ezblblt  accompanying 
the  libel  is  the  said  charter.  Cargo  of  8,181 
barrels  of  refined  petroleum  was  put  od  board 
bv  (diarterere  at  Baltimore,  and  on  Julv  6, 
1881,  the  charterers  tendered  tbe  master  dIOb 
of  lading  ordering  the  vessel  to  the  Port  ot 
Aalborg,  on  the  eanlem  coast  of  Denmark. 

"  The  master  refused  to  sign  tbe  bills  ot  lad- 
ing, on  the  ground,  ss  stated  by  him  to  the 
charterers,  that  Aalborg  wsa  not  a  safe  port  for 
a  vessel  of  tbe  tonnage  of  The  Oaielle,  and 
that  no  vessel  ot  such  tonnage  could  enter  the 
port,  even  in  bellest,  and  that  there  was  no 
anchorage  near  the  port  where  he  could  with 
safetv  lay  and  discharge.  The  charterers  re- 
fused to  order  the  vessel  to  any  other  port. 
Conversations  and  correspondence  took  place 
between  the  master  and  charterers  aod  their 
agents.  In  all  these  tbe  master  Insisted  that 
be  could  lake  tbe  csrEO  to  the  Port  of  Aarhua, 
which  he  said  was  the  only  safe  Danish  port 
tore  vessel  of  such  tonnage  as  TbeOazelle,  but 
he  could  not  dlscharee  at  Aalborg  or  convey 
the  cargo  there.  The  charterers,  on  the  con- 
trary. Insisted  that  ha  could  and  was  bound  to 
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dlidiirgs  at  Aalborg.  Dmiiig  thii  dlBciisdoD 
Intween  (be  putiea,  tnd  on  one  day,  Ibe  mu- 
%tt  laJd  he  would  tlga  bilLi  contalniii^  tbe 
words  'as  near  thereanto  as  the  vessel  can  safe- 
ly get  and  always  Uj  and  discharge  aQost,' 
but  on  the  same  daj,  upon  the  charteren'  as- 
senting to  this,  he  refnsed,  saying,  la  effect, 
that  as  be  knew  the  fact  to  be  that  there  was 
no  place  near  Aalborg  wbere  he  could  safely  lay 
and  discharge;  and  as  he  knew  beforehand  that 
he  would  have  to  go  to  the  nearest  safe  port, 
he  would  DOt  rign  any  bills  of  lading  which 
might  In  any  way  commit  htm  to  anything 
else.  The  cnarlerers  all  this  time  Insisted  that 
he  should  discharge  at  Aalborg,  and  did  not 
agree  lo  any  lecedlog  from  this  In  assentlnK  to 
add  the  above  words  on  the  bills  of  lading,  out 
stiU  insisted  on  their  right  to  hare  the  vessel 
dlschaiKed  at  Aalborg.  Nothing  was  done  ia 
consequence  of  this  proposltioD  of  the  master, 
or  of  his  snbeeanent  refusal  as  aforesaid. which 
Id  fsct  altered  ue  position  of  tbe  partiea  In  any 
way. 

'^The  tonnage  of  Tbe  Gazelle  was  S7t  tons, 
and  she  drew,  when  loaded,  sizteen  feet  three 
Inches,  and  in  ballast,  twelve  feet.  The  Port 
of  Aslboig  is  in  Denmark,  on  the  south  bank 
of  the  limflord,  about  seventeen  miles  from 
ttslmonth  at  the  Oatte^t  Sea.  At  the  mouth 
there  is  a  bar  about  9,000  feet  wide,  on  which 
there  Is  ordinarfly  ten  feet  of  wster,  and  never 
more  than  eleven  feet.  OS  tbe  month  of  the 
Limflord  there  Is  no  sheltered  bay,  nor  any  In- 
dentation of  tbe  coast,  but  tbe  coast  runs  in 
a  straight  north  and  south  line.    It  was  not 

raible  for  Tbe  Oszelte  to  psss  the  bar,  either 
ballast  or  with  cargo;  and  the  only  place  of 
anchorage  for  a  vessel  which  cannot  cross  Jbe 
bar  .is  In  the  Cattegat  Bea  oS  the  ntoulh  of  the 
linifloid:  and  the  only  mode  of  discharge  at 
said  anchorage  is  into  small  sailing  coast«rs, 
which  can  peas  the  bar  to  the  Port  of  Aalborg 
and  cany  tne  cargo.  A  considerable  commerce 
has  been  curled  on  with  the  port  from  time 
Immemorial  bv  vessels  of  very  small  draught, 
«ble  to  cross  the  bar  when  loaded. 

"Somesteamers  of  larger  draught  have  In  late 
years  traded  regularly  with  the  port  from  Bn- 

J  [land.  These  have  Ughters  expressly  made 
or  tbdr  purpose,  which  they  take  in  low  co- 


charge  into  them  sufficiently  to  Ughtm  U>  ten 
feet,  and  then  tow  the  lighlcm  In  with  them. 

"  Thir^-one  cargoea  ofpebvleum  andgr^n 
have  been  esportedto  Aalborg  from  tbe  United 
States  since  t8U9;  none  before  Ihattlme.  Han; 
of  these  were  In  vessels  of  such  rise  as  to'  be 
able  to  croas  the  bar  after  lEgbtenlng  a  reason-, 
able  amount.  Of  these  thirty-one  vessels,  two 
or  three  In  all,  of  Isr^  size,  have  dlschai^^ 
their  whole  cargo  outside. 

"  There  existed  at  the  time  of  tbe  making  of 
the  charter  a  general  costom  In  the  Atlantic 
ports  of  tbe  ffnited  Statea,  with  reference  to 


ordered  to  any  sue  port  within  die  range, 
commerce  is  carried  on,  whether  she  can  get 
Into  It  or  not.  provided  there  is  an  anchorage 
near  the  p<m,  customarily  used  in  connection 
with  It,  and  where  it  Is  reasonably  ssfe  for  the 
■Up  to  lay  and  discharge. 

"  Tbe  Port  of  Aalb<^  and  the  Umflord  In- 


side the  bar  are  safe  for  resNlf  that  can  gel 
into  tbem  and  lay  afloat.  Tbe  water  Inside  Um 
bar  in  the  Limflord  Is  deep,  except  at  or  neat 
the  Town  of  Aalborg;  but  the  said  anchorage 
outside  the  bsr  in  the  Catlegot  is  not  a  reasona- 
bly safe  anchorage  nor  a  t^ce  where  it  is  rea- 
sonably safe  for  a  ship  to  lay  and  discharge. 

"  The  amount  of  freight  under  ibe  chartei 
for  the  cargo  loaded  was  f3,38e.a0.  Tbe  mas- 
ter Incurred  expense  of  (907.0S  in  removing 
and  storliig  the  petroleum  cargo  after  the  re- 
fusal of  the  cbaRereis  to  order  tbe  vessel  to 
aaj  other  port  than  Aalborg,  and  (17.00  for 
wharfage  and  |16  for  neceagary  towing. 

"  Tbe  time  required  to  petionti  such  a  voy- 
age as  that  statea  in  Oie  charter  would  have 
been  about  the  same  time  as  elapsed  before  the 
vessel  procured  another  charter,  which  other 
charier  was  procured  as  soon  as  could  have 
been  done,  and  on  Beptember  S,  1881,  the 
vessel  was  ready  to  load  under  tbe  recbarter; 
and  the  expenses  of  the  vessel  in  port  were  not 
less  than  on  the  voyage." 

Tbe  drcuit  court  stated,  tm  cooclnrions  of 
law,  that  the  masterwas  entitled  to  recover,  for 
breach  of  the  charter-party,  damages  In  the 
sum  of  9S,B2e.l8,  with  Interest  from  Septem- 
ber 9. 1881,  and  that  tbe  Ubel  of  tbe  charterers 
should  be  dismissed,  and  that  they  should  pay 
the  co»tg  In  both  courts,  and  entered  a  find  de- 


Jfsstrs.  S.  T.  WalUa  and  Hanrjr  C.  Ken' 
nftrd.  for  appellants: 

The  circuit  court  must  find  upon  all  material 
Issues  presented  I?  the  pleadings. 

The  Annie  lAndOey.  104  U.  B.  188  (2«;T1R): 
Clark  y.FrtOerieka,  100  U.  S.S(»I:93S);  The 
AdriatU,  107  V.  8.  612  (a7:«7):  The  B.  if.  Try- 
on,  106  U.  8.  870  (38:1036);  Prentice  r.  Zane, 
49  XJ.  8.  8  How.  484  (13:1160);  Pattenon  v.  U. 
8.  16  V.  B.  2  Wheat.  831  (4:324). 

The  legal  conclurion  arrived  at  by  the  or- 
cuit  Judge  la  not  Justifled  bj  his  findings  or 
fact. 

8vn  Hut.  Int.  Oo.  v.  Otean  Int.  Oa.  107  U- 
S.  003  (87:8^;  The  AViambra,  L.  R.  0  P.  Dlr. 
68;  Bold  v.  Ifelton,  L.  R.  «  App.  Cos.  88,  43, 
47,  51:  Oijipsr  v.IFi«aa«,L.  R.  0  (J.  B.  Div. 
1S8:  iTMsm  r.  Wait,  L.  R.  14  Q.  B.  Div.  016; 
Oananego  t.  Whealer,  16  Fed.  Rep.  848. 

Charter-partieB  an  entitled  to  liberal  con- 
struction. 

Raymond  t.  3^ii»i,  S8  U.  a  17  How.  58,  HO, 
60  (15:47-49). 

Tbe  ship  owner  who  is  prevented  from  fer- 
torming  a  voyage  by  the  wrongful  act  of  the 
charterer  Is,  prmafaeie,  eniltied  to  the  freight 
be  would  have  earned,  less  what  it  would  hare 
cost  him  to  earn  It. 

Scmtton,  Obarter-PartiBs, 30&-3S9;  BaiUsr 
Damon,  8  Gray,  «6;  fl  Sedg.  Dam.  7th  ed.  116, 
n.  a.;  The  Potomao,  106  U.  8.  680  (86:1194); 
Witeon  v.  Bielc*,  36  L.  J.  Bzcb.  343-8. 

Itr.  AreUbald  Sterling,  Jr.,  for  ap- 
pellee: 

The  master  was  right.  If  hts  obtectloD  to  the- 

C  named  by  diarterers  was  vmud,  in  ot^eci- 
it  the  time  he  was  ordered,  U  hi  fact  and 
law  It  was  not  a  aafe  pott,  wlthiD  tbe  charter. 
The  Maggie  Moort.  8  Fed.  Bcp.  6»:  Th» 
QaeeOe,  11  Fed.  Bep.  480. 


.,    USD.  ft 


HBIMaSK  T.  BHDII. 
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A  safe  port  b  a  port  Into  which  the  charlered 
Tend  Cttn  sofelr  enter  and  dliduive  cargo; 
and  a  Teasel  n  bartered  la  not  boond  to  go  to 
a  port  whldi  ibe  canoot  enter  and  discbarge  la 

Tit  aatOIt,  and  T^  Miagi«  Moore,  lupra; 
Capper  v.  WaOaee,  L.  R  6  6.  B.  Dlr.  106;  The 
AOambra,  L.  R.  S  P.  Dlr.  29S;  &  a  on  ap- 
peal, L.  R.  0  P.  DiT.  68;  HOitnm  t.  Gibem.B 
BesB.  Cas.  Sd  eerlei,  468;  Nelim  t.  DaM.  L. 
R.  12  Cb.  DlT.  S66;  Oodm  t.  OraAoM,  1  Brown 
A  L.  Adm.  778;  81  L.  J.  Q.  B.  36:  Geipd  y. 
Bmith,  L.  R.  7  q.  B.  404;  aAOM  t.  Barry.  4 
El.  &  HI.  a78;  AuffT'l'  ▼■  ^J<il^  1  Hurl.  &  0. 
8S8. 

The  ciulom  as  found  ia  lllega]  and  In  de- 
•tructlon  of  the  eonlnct 

T&»  AlAambra.  L.  R.  6  P.  Dfr.  6a 

Mr.  JtuUet  Onv  dellreied  the  ojdnlon  of 
the  court: 

The  Imlsdicdon  and  authority  of  thii  court. 
In  pat^g  upon  thia  appeal,  are  defined  by  the 
Act  of  February  16,  1%S,  c  77,  g  1 ,  by  which 
the  drcalt  court.  In  deciding  admiralty  causes 
on  the  Instance  dde,  b  required  to  state  lla 
dodinga  of  fact  and  lla  conclusions  of  law  sep- 
arately; and  a  review  of  its  decraea  by  Ibis 
court  ta  "  Uniitod  to  a  det«nDlDation  of  the 
qnestiooa  of  law  arUng  upw  tlie  record,  and 
to  snch  ralings  of  the  circuit  court,  excepted 
to  at  the  time,  as  may  be  presented  by  a  Mil  of 
ezceptioDa  prepued  as  In  actions  at  law."  18 
Stat,  at  L.  SIS.  The  limit  thna  iveacrlbed  has 
been  steadfastly  apheld  by  Ibti  court  against 
repeated  atlcmpls  to  escape  from  It.  The  Ab- 
boltfoTd.98  U. 8. 410 pM:  188];  Tht  Benefaetor, 
lOa  U.  S.  214  [26:  Km;  The  Annie  ZindAii. 

104  V.  B.  166X26:719];  7%e  I\aneii  Wright, 

105  n.  S.  881  [»;  11001;  San  Int.  Co.  t.  Oetaa 
In*.  Co.  107  IT.  B.  48B  [37:  Sffil.  The  AOriatie. 
107  U.  a  012  [27:  «7);  7^  Oannamara,  108 
U.  6.  852  737:1611;  MerehanttT  Ini.  Ot.  t. 
.iflen.  131  U.  8.67180:888]. 

The  record  In  this  case  con^ta  of  the  plead- 
I48C1    ings,  the  flndlngs  of  fact,  the  ooncluslons  of 
law  and  the  llnal  decree. 

By  the  express  terms  of  the  charter-party, 

the  charterers  were  bound  to  order  the 

"  to  a  safe,  direct,  Norwei  ~ 
or  aa  near  " 

always  layand  discharge  i  

meaning  of  thia  is  that  ate  must  be  ordered  to 
a  port  which  she  can  safely  enter  with  her 
caigo,  or  which,  at  least,  bas  a  safe  ancbonge 
oQtside  where  she  can  lie  and  discharge  afloat, 
DM  T.  Neiion,  L.  R  8  App.  Cas.  88;  IJUAt- 
Kambra,  L.  R.  8  P.  Dlv.  M.  The  charterers 
Insisted  upon  ordering  her  to  the  Port  of  Aal- 
borg.  Tbe  circuit  court  has  found  that  Aal- 
borglslo  a  Jlwd  or  iolat  having  a  bar  across  its 
inoulb,  which  It  was  Impossible  for  The  Gazelle 
to  pass,  either  In  ballast  or  with  cargo;  and 
that  the  only  anchorage  onlslde  the  bar  Is  not  a 
reasonably  safe  ancbonge,  nor  a  place  when 
It  Is  reasonably  safe  for  a  vessel  to  He  and  dlf- 

T£m  positivB  findings  of  essential  facts  are 


rs  habbnSly,  and  thirty-one 

can  Teasels  In  the  course  of  sereral  years  had, 
fn  fact,  dlrchaiged  the  whole  or  part  of  their 
Its  U.  8, 


aafe,  direct,  Norwedao  or  Danish  port, 
near  tfaerennto  as  ahe  can  safely  get  ana 
a  lay  and  discharge  afloat"    The  clear 


csi^oee  at  that  anchorage,  without  acddent  or 
disaster.  A  dangerous  place  may  often  he 
Btonwd  at  or  passed  over  In  safely.  The  erl- 
dence  on  tbe  other  side  is  not  stated  fn  tbe  find- 
ings; andif  II  were,  thia  court.  In  an  admiral^ 
appeal,  has  no  anthorit;  to  pass  upon  the  com- 
paratiTe  weight  of  conflicting  evldeQce. 

Tbe  circuit  court  has  fooi^  that  "  there  ex- 
isted, at  the  time  of  tbe  maUoK  of  tbe  char- 
ter, a  Kcneral  custom  In  tbe  Atlantic  porta  of 
tile  TJoited  States,  with  reference  to  charters 
similarly  worded,  that  a  ship  may  be  ordered 
to  any  safe  port  wItMn  the  rnnge  where  com- 
merce la  earned  on,  whether  she  can  get  into  it 
or  not,  provided  there  la  an  anchorage  near  tbe 
port,  cusiomailly  used  in  connection  with  It, 
and  where  It  Is  reasonably  safe  for  the  ahlp  to 
lay  and  dlsctaarEe."  But  the  only  ancborage 
□ear  the  Port  of  Aalborg  not  being  a  reasona- 
bly safe  place  to  lie  and  oischargeat,  that  cus- 
tom bas  no  bearing  on  this  case. 

Itiiaa  beoi  strenuously  maintained  in  behalf 
of  tbe  appellants  that  the  circuit  court  erred  Id 
'ting  any  "    " 


the  distinct  issue, 
itber  by  the 
custom  of  trade 


not  making  any  finding  upon 
presented  ot  the  pleadings,  whether  bj 
uniform  ana  established  custom  of  trad 
tween  Raltlmore  and  other  Atlantic  ports,  and 
tbe  ports  of  Norway  and  Denmar)^  Aalbotg 
—as  reou[nlKd  as  bSng,  and  understood  to  be, 
^  safe,  direct  port  of  Domnark,  within  tbe 
meaning  of  suco  a  charter-party. 

The  answer  to  tblsposltloD  Is  twofold;  1.  It 
does  not  appear  on  tnls  record  that  there  was 
any  proof  of  such  a  custom.  If  tbe  appel- 
lants did  oOer  such  proof,  and  It  was  rejected 
or  disregarded  by  the  court,  tb^  remedy  was 
1^  teni^Ttng  a  bUl  of  exceptions,  and  thua 
making  their  offer,  and  tlw  acUon  of  the  court 
thereon,  part  of  tbe  record,  which  bas  not  been 
done.  Tha  Franele  Wright,  105  U.  S.  881, 887 
[96: 1100, 1101].  S.  Evidence  of  a  custom  to 
consider  as  safe  a  particular  pon,  whloh  in  fact 
is  not  raasonaUy  safe,  would  directly  centra- 
diet  Uie  charter-party,  and  would  ttavefore  be 
incompetent  as  matter  of  law.  Barwani  v. 
EOlo^.  77  U.  S.  10  Wall.  888  [1»:S871:  TAs 
AJA(mbra,  L.  R.  8  P.  Dlv.  68;  Hanton  v.  Irwin, 
L.  R.  B  C.  P.  Div.  180. 

Tbe  charlereiB,  having  refused  to  orAtx  the 
vessel  lo  such  a  port  as  tne  charter-part  v  called 
for,  and  having  toStsted  on  ordenng  her  to  a 
different  one^  were  rightly  held  to  be  In  defsnit 
and  answerable  In  ^mt^es;  and  Ibe  subject 
remaining  lo  be  conMdered  Is  the  amount  of 
damages  awarded  afninst  them,  consisting  of 
the  whole  amount  of  freight,  and  of  the  ex- 
pense of  taking  out  the  cargo,  and  of  wharfage 
and  towing. 

The  materia]  tacts  appac:*ag  upiHi  the  record, 
bearing  upon  tbia  snblect.  ate  as  follows: 

The  charterers,  havug  detained  the  vessel  by 

■  -  '  --  iider  her  to  snch  a 

charter-party,  the 

'    do,  treating  Uw 


thdr  penlstent  refusal  lo  oider  her  to  snch 
port  as  wai  described  In  tbe  char 

9  bad  a  right  to  do.  . 

as  BtiU  eot&ag,  filed 


until  tbe  charteren  filed  a  ctots  II — , 

Ing  that  the  mnster  (who  bad  only  malntdsed 
the  Just  rlgb'  of  the  owners)  bad  committed 
a  breach  of  the  charter-par^.  It  being  ibes 
bopdeas  Ibat  the  charterera  wonM  perform  Om 
charter-party  on  their  part,  the  master  <pM- 
ceeded  to  toko  ont  the  cargo,  and  tbe  owners 


Bupsma  Oodxt  or  tri  Uhitxd  Suth. 


Oct.  1 


wen  entitled  to  freight  The  dicaltconitluu 
fouod  aimplj  that  the  time  leqalrad  to  perfonn 
each  a  TOTage  u  that  atatea  In  the  charter 
would  have  beeo  about  the  eame  ttme  as 
elapsed  before  tbe  Yeaeel  procured  another 
cbsrtet;  that  another  charter  wae  procured  as 
sooDU  could  hsTe  been  done;  and  that  theez- 
pensee  of  tbe  vaMiil  In  port  were  not  lea  than 
ontheToyage. 

Kotblng,  therefore,  la  abown  to  take  the  case 
out  of  tbe  general  mle  that  a  ship  owner,  who 
la  prevenlra  from  perfoimlog  tbe  voya;^  by  a 
wrongful  act  of  the  charterer.  Is  f/rima  facie  en- 
titled to  the  freight  that  he  would  have  earned, 
less  what  It  would  have  cost  him  to  eam  '' 
EUine  T.  Catara,  S  GalL  01;  Athbvmer 
Salehtn,  7  N.  T.  S62;  SmitA  r.  MeOvin.  S 
Hurl,  ft  N.  5M;  8.  0. 27 L.  J.  N.  B.  Eich.  468. 

It  Is  further  contended  that  the  court  erred 


onlj  demurrage  and  eipe: 

(3,470.30.  But  those  libels  set  forth  all  the 
material  facts  ultimately  found  by  the  court, 
and  each  libel  contained  a  prayer  tor  general 
relief. 

In  the  Courts  of  Admiralty  of  the  TTnlted 
Blatee,  although  tbe  proofs  of  each  party  must 
BubelBntlBlly  correspond  to  his  allegations,  so 
far  as  to  prevent  surprise,  yet  there  are  no 
technical  rules  of  Tarianee.  or  of  departure  In 
pleading,  as  ot  common  law;  and  if  a  libelant 

C pounds  with  diatlnctneas  tbe  substantive 
ts  upon  which  he  relies,  and  prays,  either 
specially  or  generally,  for  appropriate  relief 
(even  if  there  Is  some  Inaccuracy  In  bU  state- 
ment of  Hubordlnate  facts,  or  of  tbe  legal  ef- 
fect ot  Ae  facts  propounded),  the  court  may 
award  any  relief  which  tbe  law  applicable  to 
the  case  warrants.  DitpoM  ▼.  Vanee,  80  U.  S, 
19  How,  168  [15: 684];  llu  Syracutc,  TO  U.  8. 
laWalL  167  [30:883];  Ihrt«r  v.  Mnnroe.  S 
Sprague.  SB;  The  Gambridg*,  9  LoweU.  31. 


DAVID  J.  HENKEBSET,  Ap^., 

OLARA  WOOLWOBTH  nr  Ab 

eee  S.  a  Bepwter^  ed.  438-uaj 

^ptt^f»ifoTmanet — leftm  dmisd— JAnnsfafa 

tew. 

1.  Speoltto  perfarmanoe  to  not  an  abeolnta  rljrfat. 
Itresbtn  judlolal  aisoretlon,exaTOl8ed  aoooi^ns 
to  the  pilDmpIta  of  eauttr,  and  wtth  leferenoe  to 
thetaoiaolCbeaMe. 

1.  It  ihoaUnevtr  be  nanted  unless  ttieternu  of 
Itie  aneement  mmAtva  beenforoed  are  dewlr 
proved,  or  wliere  tE  to  left  In  doubt  wbetbar  tlte 


K.  Under  Hie  laws  of  MimMBota  lliii  ■iiiiit  iiF  the 
husband,  vho  does  not  own  the  proper^,  to  IdiuIB- 
dent  to  pass  the  title  of  Uie  wife. 

[No.  74.] 
Arffw<i  ^of- iS.U,  ISSi.  Dteidtd  Km.  te,  18S8. 

APFEAL  from  a  decree  of  the  Circuit  Court 
,  of  the  United  States  for  the  District  of 
HiDDGSota.  dismissing  a  cross  bill  and  decreeing 
that  defendant  had  no  Interest  or  dtJe  In  the 
land,  and  enjolniiag  him  from  asserting  any 
agalntt  the  plalntUts.    A^ltrmei. 


Statement  by  Itr.  3vttiM  Hwlan  i 

The  appelleea,  8.  B.  Woolwoith  and  Clara 
WoolworOr,  his  wife,  tbe  plalntUb  below, 
claiming  to  bare  been  for  men  than  ten  yean 
pAat  to  the  18th  of  June,  1688,  in  the  constant, 
actual  and  lawful  posaesdon  of  lots  4  and  9, 
block  ao,  Robert  and  Randall's  adr-itionio  St. 
Paid,  HlDneaola,  and  averring  that  the  appel- 
lant, tbe  defendant  below,  wrongfully  asserted 
an  Interest  therein  advene  to  them,  brought 
this  suit  In  one  of  the  courts  of  the  Stale,  for 
the  purpose  of  obtaining  a  decree  adjudging 
that  the  defendant  has  no  right,  dtle,  estate, 
lieu  or  Inieivdt  in  those  lota,  and  for  such  other 
relief  as  was  proper.  The  suit  was  based  upon 
a  statute  of  Mlonesola  providing  tiiat  "An  ao- 
tloD  may  be  brought  by  any  person  in  posses- 
sion, by  bimseU  or  bis  tenant,  of  real  property, 
against  any  person  who  clalmi  an  estate  or  in- 
terest therein,  or  Hen  upon  the  same,  advereeto 
him,  for  the  purpose  of  determining  suCh  ad- 
veiee  claim,  estate,  lien,  or  interest;  and  any 
person  bavlng  or  claiming  title  to  vacant  or  un- 
occupied realestatemay  bring  an  action  against  [43B, 
—y  person  claiming  an  estate  or  interest  tbere- 

adverse  to  him,  for  the  pun>oie  of  determin- 
ing such  sdverse  claim,  and  uie  rights  of  the 
pt^tles  respectively."  Laws.  Unn.  1878,  p. 
814,  c  7S,  g  3.  The  suit  was  subsequently  re- 
moved Into  the  Circuit  Court  of  the  United 

;ales. 

Tbe  original  complaint  having  been  ordered 
to  stand  as  a  complaint  in  equity,  in  the  circuit 
court,  the  defendant  filed  an  answer  controvert- 
ing all  of  Its  material  allegations,  and,  also,  by 
leave  died  a  cross  bill,  seeelng  a  decree  forthe 
spcciflceiecutlOD of  awritteo agreement,  which 
was  put  upon  record,  and  Is  alleged  to  have 
been  made  between  him  and  the  plaintiffs  on 
the  38d  of  December,  1881,  for  the  sale  and 
conveyance  by  them  to  him  of  tiie  lota  io  ques- 
tlon.    That  agreement  la  as  follows: 

"Received  at  Bt.  Paul,  Minn.,  this  33d  day 
of  Deceub^,  1881.  of  David  J.  Hennemey,  of 
Dubuque,  Iowa,  the  sum  of  fifty  dollars  as 
eaniest  and  In  part  payment  of  the  priceot  Iota 
four  (4)  and  nine  (9),  in  block  twenty  (20),  of 
Robert  and  Randall's  addition  to  bt  Paul, 
Minn.,  which,  as  tbe  authorized  agent  of  Clara 
Woolworth  and  S,  B.  Woolworth,  her  hus- 
band, of  the  last  named  dty  and  Blace,  I  bave 
bargained  and  sold  to  tbe  said  Hennessey  for 
ten  thousand  dollan  to  be  paid,  and  which  tba 
said  Hennessey  siipulatce  to  pay,  as  follows,  id 
wit:  twen^-Sve  hundred  d<4lar>.  less  aforeaald 
earnest  money,  on  dellve^  to  tbe  said  Heonea- 
sey  of  good  warranty  deed  with  full  covenaois, 
which  shall  convey  to  tbe  said  Heonesseyfrom 
the  said  Woolworths  good,  clear,  and  perfect 
Utle.  except  as  to  the  uolesandmiMtgages  here- 
inafter mentioned,  to  said  propertv  and  to  all 
ImpioTemenla  and  appurtenances  ibereuoto  be- 
longing: and  after  the  said  Henoeasey  shall  faaTO 
been  furnished  br  ^^  "■■^  Woohrorths  with  a 
complete,  offldal,  and  certified  abatract  tA  tlllo  i 

to  the  said  property,  which  shall  show  title  in 
them  (hereto  as  uoresald,  and  nineteen  hun- 
dred dollus  on  or  before  one  year,  and  nineteen 
hundred  dollan  on  or  before  two  yean,  and 
nineteen  hundred  dollars  on  or  before  three 
years  from  the  delivery  as  aforesaid  and  tbe 
giving  to  said  Hennessey  of  possesion  of  said  [MW 
premises  and  the  emolumentt,  with  interest  at 
.128  U.S. 
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tlw  rate  of  seren  per  notam  per  aaDiim,  pOTs- 
ble  annvully,  except  In  com  oi  a  note  taken  ap 
before  due,  and  tbe  three  last  meDtioned  suma 
are  to  be  seoured  br  mortgage  back  on  tiie  said 
premises,  and  the  said  Hennease;  is  to  assume, 
from  and  after  the  last  mentioned  datei  and 
from  and  after  that  date  only,  a  certnfn  note 
and  mortgage  for  dgbteen  hundred  doltaiB, 
which  pl^Dtlffs  made  Angust  10, 1880,  and 
rumilog  from  Beth  B,  Woolworth  and  Clara 
Woolwortb  to  Edwin  W.  Rice,  which  said 
mortgage  is  recorded  in  tbe  office  of  tbe  i  ejnsler 
of  deeds  of  said  Bamsav  County,  In  Book  59 
of  mortgages,  ro  p.  318,  and  which  tbe<aid 
Hennessey  agrees,  under  and  Id  accordance  witb 
the  said  Bapulatlons  herein  contained,  and  each 
of  them,  to  pay  when  due. 

"It  Is,  moreover,  agreed  that  if  there  are  any 
clondi  or  defects  In  the  title  to  tbe  said  prop- 


ttie  aforesaid  fifty  dollars  fa  to  be  refunded  and 
this  contract  to  be  null  and  void,  at  the  option 
of  tbe  said  HenneBsej,  and  to  be  Totd,  also,  at 
the  option  of  the  sold  Henness^,  in  tiie  event 
of  tbe  neglect  or  failure  on  tbe  part  of  said 
Woolworths  to  remove  or  cure  tbe  clouds  or 
defects  wbicb  may  be  on  said  title. 

"P.  T.  KiTAHiDOH, 

"Agetd  ^  Clan  Wociwirth 
and  8.  B,  WoetmyrO. 
"Di.Tta  J.  HsmfxaaBT. 
"Wltneisee; 

■■H.  A.  Estes. 
"H.  M'Cartby." 
BepUcatioos  to  tbe  answer  and  oioaa  bill 
were  filed  by  tbe  plaintUfs,  and  a  decree  rend- 
ved  dismlning  ibe  cross  bill  and  giving  them 
tbe  relief  asked  b;  the  original  Ull  or  com- 
plaint. By  that  decree  it  waa,  among  other 
things,  adjudged  that  the  instnunent  of  De- 
cember 28, 1881,  was  not  authorized  by  tbe 
plaintUta,  or  either  d  tbent,  and  waa  void;  that 
Uto  defendant  had  no  right  or  lotereet  In  said 
[4411  Idle  in  Tirtne  of  that  wridttg.  -  Tbe  defendant 
aad  all  persons  claiming  under  him  wen  en- 
Jcrfned  from  asserting  any  Interest  in  tbe  loU  as 
against  tbe  title  or  poeseedoD  of  the  plaintiffs  ~- 
Sbetof  tham. 

It  was  In  proof  that  IbepiaiotUEs,  under  date 
•t  December  8, 1681,  executed  and  dellTBred 
to  KanaaaughawiitlDg  as  follows: 

"St.  Paui,,  Dec.  8.  ISt 
"P.  T.  Kavanaugb:    We  hereby  authorize 

£>u  to  sell  for  as  lots  4  and  S,  block  20,  Robert 
Randall's  addition  to  Bt.  Paul,  for  ten  thoos- 
and  dollara  net  to  us. 

"OhABA   WoOIiWORTH. 
"B.    B.    WOOLWOBTH." 

TbtM  was  tone  evidence  tending  to  show 
tbat  when  Hennesser  purchased  there  was  ex- 
hibited toUmawrltuigpnTportlng  tobedgned 
by  the  plaintiffs,  and  wbicb  aathorized  skn- 
nangh  to  make  sale  of  these  lots  upon  substan- 
tially tbe  tenna  embodied  in  the  imtten  agree- 
ment of  December  SB,  1681. 

The  lots,  it  ahoold  be  stated,  were  tbe  prap- 
arty.of  ^s.  Woolworlh.bavlng  been  purchased 
wlui  her  meansi 

Mr.  K.  F.  Morrla,  fu  appellant 
JK-.  X.  V.  D.  B«m4.  for  rcspondeoU: 
tt8U.8. 


Tbe  finding  of  the  court  below  on  a  contro- 
verted question  of  fact  settled  tbe  oontroveny 
and  this  court  will  not  review  tbe  finding  bnt 
affirm  tbe  decree  of  ^e  drculL 

Witeart  v,  Dauehv,  S  U.  B.  8  Dall.  321(1:919): 
Fttrttr  V.  P/iettmlaee,  68  U.  B.  1  Wall.  684  (17: 
;  IMIU  V.  Ark  63  U.  B.  23  How.  193  (16: 
:  Mtiito  V,  tr.  3.  75  TJ.  S.  8  Wall.  887  (18: 
:  Barrea  v.  BeaU.  Si  U.  B.  17  WaU.  690 
(31:692). 

The  option  clause  in  the  Eavanaugh  contract 
rendered  tbe  whole  contract  void,  as  It  was  a 
matoial  variation  from  the  Pioneer  Press  draft. 

Jfoefay  V.  Ama,  81  Minn.  103. 

Even  u  tbe  Eavanaueh  coniiact  was  valid, 
specific  performance  will  not  be  fimnted. 

Wtatherford  v.  Janun.  9  Ala.  170;  Drake  v. 
Sarton,  18  Minn.  463:  BaTliM  v,  Drake,  81 
Minn.  399;  Waterman,  Spec  Pert.  6g  125,  895. 

The  relief  asked  Is  for  the  sound  discretion 
of  tbe  court  and  not  a  matter  of  course;  and 
the  court  will  bear  oral  testimony  to  show  that 
a  written  agreement  is  unfair  and  does  not  ex- 
press the  real  Intent  of  tbe  parties. 

1  Story,  Eq.  Jur.  §  770;  Waterman,  Spec 
Perf.  gS  168. 168.  169. 162, 166.  178.  289;  Hep- 
bum  V.  Dunigp  (note  D),  1  Wheat  179  (4;  65); 
Watiame  V.  Wtliiamt,  SO  Wis.  SIS;  Bowman  v. 
ifwit.  3  Bibb,  78;  Xaywrd  v.  Brmen,  41  Mich. 
298,  a  N.  W.  Rep.  80;  SoMwirie  v.  BenneOe. 
Harr.  Ch.  (Mich.)  124;  Ohambert  v.  lAoeirmort, 
16  Mich.  881  and  note  !;  Cb'ttaraU  v.  OgjXvU,  1 
Deaauas.Eq.  260 and  notej&yniourT.  DAatu^, 
8Cow.  445;  A^i«r  V.  6ratt. ID U.  &  6  Wheat. 
528(5:8a3);ftviHv.  CiirroH,18U.  B.SCranch, 
471  (8: 637);  Sitaardt  T.  AtUi^on,  14  Tex.  878; 
Mmviti  V.  Broun,  19  N.  J.  £a.  286. 

Tbe  defendant  must  seek  bie  remedy  In  an 
action  at  law  in  demises. 

MeOlatie  r.  White.  5  Minn.  176. 

Bpedfio  poformsoce  will  not  be  decreed  an- 
le»  tbe  MTty  seeking  relief  baa  In  good  faith 
compltea  with  the  terma.  _ 

^e^ridgt  ▼.  OUfMiOMra.  8  Utt.  (Ky.) 
127. 

Nor  where  Ibe  party  seeking  relief  Is  in  fault 

rovfer  V.  £OTiffuor(A,  89  U .  8. 14  Pet  173  (10) 
405);  J^aU  v.  EaUm.  US  U.  8. 88  (2B:  BBS). 

JH^.  Juttioe  HmtImi  delivered  the  oidnioa  of 
the  court: 

It  Is  not  claimed,  as  It  could  not  well  be,thBt 
the  writing  executed  by  plalntlfCs  on  Decem- 
ber 6, 1881.  invested  Eavanau^  witii  authori- 
ty to  assent,  on  behalf  of  tbe  appellees,  to  tbe 
8  contained  in  tbe  agreement  of  December 
881.  Authority  to  sell  tbe  lots  for  "$10, 
vw  net"  to  the  plalntiffa  was  not  authoritv 
to  Impose  upon  them  the  burdensome  condi- 
tions embodied  In  the  lait  wrUing.  Beddes,  it 
it  clear  from  tbe  evidence  that  Hennessey  de- 
cliced  to  enter  upon  negotiations  for  the  lots 
unless  Eavanaugn  obtained  from  the  appellees 
some  writing  conferring  upon  blm,  aatbeli 
agent,  larger  powen  than  were  given  by  tbe 
^tlng  ofDecember  8. 1881.    Tbe  controlling 

gneetion,  therefore,  as  tbe  court  below  proper- 
r  aili,  was  whether  tbe  appelleea  invested 
Savanangb  with  authority  to  make  sale  of  the 

-_^-__  *1 >.._..    oA*    «#»4h  In  t\tm  ^rrlt. 
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,  woolwonb,  and  ibat  the  Utter  gave 
HeniMBwy  to  uDdeTstand  that  be  assented  to  a 
Mle  on  tbe  tenna  contained  in  it.  But  the  bus- 
band  did  not  own  the  property,  tnd  bis  aasent 
alone  waa  ImufBcient  to  pass  tlie  title  of  Ihs 
wife.  UwB  Minn.,  p.  766,  c.  «9,  S»  2  and  4. 
Tinder  ai^,  even  tbe  most  liberal,  Inlerprela- 
tlOQ  of  tne  local  statutes  relating  to  tbe  con- 
tracta  of  married  women  for  tbe  sale  of  tbeir 


cember  38,  1B81,  unless  it  was  sadsfactorll; 
sbown  that  Un.  Woolwortb,  In  some  i^nl 
form,  authorized  its  execution  bj  Eavanaugh 

00  her  behalf.  We  are  of  opinion  that  a  case 
is  Dot  made  which  would  tusUfj  a  decree  in 

SlaintlfTs  favor  on  IhecrossoilL  Speciflcper- 
)rmance  Is  not  of  absolute  right.  It  rests  en- 
Urelj  in  Jodidal  discretion,  exercised,  it  is  true, 
acccHding  to  the  settled  prioclples  of  equity, 
and  not  arUtrarily  or  capriciously,  yet  alwajs 
with  reference  to  Uie  tacts  of  the  particular 
case.  WHlard  v.  Tayloe.  TG  U.  B.  8  Wb11,507. 
507  ri9:tS01,  5041;  Rut^nd  MarbU  Co.  t.  Hip- 
fay.  h  U.  S.  10  WaU,  339.  867  [19;  865,  961]; 

1  StoiT,  Eq.  8  743;  Sfymovr  v.  Dekmeen,  « 
Johns.  Ch.  322,  234.*  The  question  in  cases 
of  speciflc  performance,  Lord  Eldon  said,  Is 
not  what  tbe  court  must  do,  but  what,  under 
the  circumstances,  It  maj  do,  in  the  exercise 
of  its  discretion  to  (rrant  or  withhold  relief 
of  that  character.  WhiU  v.  Damon,  7  Yes.  80, 
86;  Badeim  v.  Warritigton,  13  Ves.  32fl,  831. 

It  should  never  be  granted  unless  the  terms 
of  the  agreement  sought  to  be  enforced  are 
clearly  proved,  or,  where  U  Is  left  in  doubt 
whether  the  party  against  whom  relief  is  asked 
In  fact  made  such  an  ^reement.  (Maon  v. 
Thompton,  16  TJ.  8.  2  Wheat.  886,  841  [4:  368, 
266];  Carr  v.  DuwI.  89  U.  8,  14  Pel.  77,  88 
[10:861,868];  HvddUttati  v.  Briteot,  11  Ves. 
688,  691;  ions  v.  MeLavghlin.  14  Minn.  78; 
Waten  v.  Hoaard,  1  Md.  Cb.  112,  116.  That 
Hrs.  Woolworth  united  with  her  husband  in 
the  writing  of  December  8,  1881,  Is  clearly  es- 
tablished. But  that  she  ever  siencd  any  other 
writing  relating  to  the  sale  of  the  lots  in  ques- 
tion, or  authoTued  or  directed  her  husband,  or 
KaTHnaugh,  or  anyone  else,  to  sell  the  lots  up- 
on tbe  terms  embodied  in  the  writing  of  De- 
cember 2S,  or  that  she  approved  or  ratified  a 
sale  to  Hennessey  upon  such  terms,  is,  to  say 
the  least,  verv  doubtful  under  tbe  conflicting 
evidence  In  this  cause.  The  circuit  court  did 
not,  therefore,  err  in  refusing  speciflc  perform- 
ance and  dismissing  the  cross  bill.    And  '-  *'— 


the  appellees  were  entiUed  to  such  a  decree  b 
was  rendered  on  tbe  original  bill. 
ThedecTtttfOi^OiraSi  Court  ii  a^gb-wud. 


W.  M.  QUIMBT  BT  iL.,  Flf$.  in  Brr., 

J.  SCOTT  BOTD.  Ja.,  rt  al. 

(Bee  B.  C.  Beporter's  ed.  188.  ISU 

BtaU  judgment — vkai  ttrort  rteituabU. 
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of  Colorado,  to  review  a  indgment  of  that 
Court  affirming  a  Judgment  in  the  State  Dis- 
trict Court  for  the  recovery  of  a  certain  lod« 
and  mining  claim. 

On  motion  to  dismiss.     Granttd. 

The  facia  are  stated  in  the  opinion. 

Mr.  Oeor^e  A.  Klny ,  for  defendants  In 
error,  in  support  of  tbe  motion; 

The  questfon  whether  the  notice  of  the  loca- 
tion of  the  claim  contained  a  sufficient  descrip- 
tion, by  reference  to  natural  objects  and  per- 
manent and  well  known  monnmenls,  to  identi- 
fy the  same  presented  a  mere  question  of  fact, 
and  not  one  of  law,  and  was,  therefore,  not 
reviewable. 

EOfTs  V.  Boatman,  111  U.  B.  866  (23:  454). 

That  this  question  waa  not  raised  below, 
either  In  the  trial  court  or  tbe  supreme  court 
of  tbe  State,  U  a  sufficient  ground  for  dismiss- 
ing the  writ  of  error. 

Satqoeliamia  Boom  Co.t.  WettBranehBoon 
Co.  110  U.  8.  57  (38:  80);  Bimmermaa  v.  Jftfi. 
11 6  U.  8.  64  (29: 636). 

Where  the  only  questions  to  be  litigated  in 
suits  to  determine  the  right  to  mining  claims 


larties  are  governed,  and  wbetlier  the  parties 
nave  conformed  to  such  local lawssnd  customs, 
the  Courts  of  the  Dnited  States  have  no  juris- 
diction. 

TrUfbm  v.  Tfougwt,  4  Sawy.  17a. 

The  same  objection  holds  good  to  Oie  Juris- 
diction of  this  court  to  re-examine  questions  of 
that  chsracter  by  vrrit  of  error  to  a  slate  court 
under  section  709  of  tbe  itevised  Statutes. 

Bomie  v.  Catanova.  91  U.  8.  879  (38:  874); 
Mebtas  V.  FHtdman,  93  TT.  8.  ';38  (23:  767); 
Boamey  V,  San  F-raneitoo,  94  U.  8. 4  (24:  84). 

To  authorize  a  review  by  tbia  court  of  the 
Judgment  of  a  state  court  on  writ  of  error,  sec- 
tion 709  of  the  Revised  Statutes  reouires  that 
the  dcdaion  of  the  state  court  sball  nave  been 
against  the  title,  right,  privilege  or  immunity 

:t  up  under  the  laws  of  tbe  Ijnlted  States. 

Ryan  v.  Thamat,  71  U.  8.  4  WaU.  608  (18: 
460). 

The  reference  to  the  tree  as  a  proper  natural 

Dject  to  identic  tbe  claim,  coupled  with  the 

/erence  to  the  mountain  peak,  constitutes  a 
clear  and  sufficient  iescriptlon  under  the  re- 
quirements of  section  2S24. 

Olader  Mountain  Sitter  Mining  Oo.  v.  WH- 
IU. 137  U.  S.  471  (ante,  173);  Mej/trt  f.  Far- 
guliartan,  46  CaL  190. 

No  question  was  raised  in  the  stale  court  but 
whet  the  location  of  tbe  defendants  in  error 
followed  in  its  length  tlie  general  course  of  the 
vein,  and  that  the  side  Unea  thereof  were  sub- 
US  U.  8. 
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ctsntuny  p«nliei  mn,  ADd  the  end  Unea  at 
rldit  tnglcato,  tbe  tbIq.  _  „ 

^laattaf  BOm-Mitttng  Co.  t.  Taii^.  M  U. 
ft  468  (30;  268). 

(No  oouumI  appeared  In  oppodtioii.) 

Mr.  OkirfJ*iAiciTiiamrd.^'nn&.ii^o^- 
ko  of  tbe  coort:  _   _ 

TUa  ti  e  writ  of  eiror  to  %  Judgmeiit  of  Uie 
flnpteme  Ooort  of  Oolondo,  Id  amrmance  of  a 
tadnueiit  noderad  od  a  ferdict  In  faror  of  de- 
teD&nte  in  errot  in  Uw  IHitrlct  Court  of  El 
Pom  CooDtr,  In  that  Htat&  igalnM  plalntifb 
In  emn,  tor  Um  recovery  of  a  oertatai  lode  and 
tnininx  dalm  known  as  tbe  PaTmaster  Lode, 
situated  in  tlie  Honarch  Hlninz  District  In 


CiiaSee  Coun^,  Colorado,  whlcli  defendants 
In  error  allegeo  bad  been  dulj  located  under 
tbe  Mining  Laws  of  tbe  llniled  States  ^ 


SliepheFd,  from  wtiomtliej  purdtaaed,  and 
upon  wlikb  plaintUta  in  error  had,  as]  they 
Averred,  unlawfaUy  entered. 

Tbe  enors  assigned  are  tbsl  tbe  court  erred 
In  holding  tbe  record  to  bave  euffldently  Iden- 
tlfled  the  mining  claim  of  defendants  in  error; 
that  the  record  of  such  daim,  "three  bundred 
feet  wide  bj  fifteen  hundred  feet  in  length, 
was  valid  without  reference  to  the  vein  or  lis 
relative  position  to  tbe  boundaries;"  that  the 
original  location  in  marking  tbe  boundaries  of 
tbe  clidm  might,  hi  that  mlnfaig  district, 
"where  claims  were  limited  to  one  hundred 
and  flftr  feet  on  each  side  of  tbe  center  of  the 
vein,  take  tbirtr-three  feet  on  one  Me  and 
14891  '"■^"  up  for  tbe  defldencj  by  taking  two  hun- 
dred  and  alxtyseven  feet  on  the  other  side;" 
that  the  annual  labor  performed  by  defendants 
In  error  on  their  alles^  claim  for  the  year  1880 
"should  not  be  measured  by  its  actual  value 
when  done,  but  by  a  speculative  value  in  ad- 
vance;" that  judgment  shotdd  have  been  given 
for  plaintiffs  in  error,  and  not  for  defendants 
In  error. 

We  do  not  find  that  in  tbe  trial  court  or  in 
the  supreme  oouri  of  tbe  State  tbe  fact  that 
the  claim  of  plalntiSe  below  followed  in  its 
length  the  general  course  of  the  vein,  or  that 
tbe  side  lines  were  subs tautislly  parallel  with, 
and  the  end  lines  at  right  angles  to,  the  vein, 
was  drawn  in  question;  and  It  is  therefore  too 
late  to  do  so  here  as  the  liaaia  of  lurUdiction; 
and  In  our  view  the  other  alleged  errors  in- 
volved queetiona  either  of  fact  or  of  stale  and 
not  of  federal  law. 

Tbe  motion  (o  dismiss  tbe  wilt  of  error  Is 
Iherefore  sustained. 

Writ  tjf  error  elUmUtA 


THE  Film  INSnRANCB  ASSOCIATION 
(Umiled),  Piff-  •'«  Brr.. 

JOHN  W.  WICKHAM,  Jb.,  2T  ai,. 

Sm  8.  a  Bepoiter-B  ed.  iSA-OU 


1.  Tbeqioeetloiioartl&edtotUsoouitui 
tereneecJo  ' """  *""' 

12S  D.a. 


I)  tU*  oouit  upon  a  lUf . 

the  ludses  of  the  dr- 

biadlMinet  pdnt 


of  law.  oleaiiv  stated,  so  that  It  ean  be  MBnltalr 
.nswerad,  wlOi  out  regard  to  the  other  Issues  of  law 
T  faot  Id  tbe  oMC. 

&  It  most  be  a  queatlOD  of  law  only,  anA  not  a 
queetton  of  raot  or  or  mixed  law  and  nioti  n  nsust 
not  Involve  or  ImplT  a  eonoloshm  or  Judcment  up- 
on the  welfbt  or  effect  of  testUnony  at  laota  ad- 
duced in  tbe  eauee,  as,  for  example,  a  quetUon  of 

~  *CmurtiiotembnoDthewbole(iaM.evenwben 
._  .njcWon  turns  upon  mattem  of  law  only;  and 
even  tbooffh  M  be  qditupiototlieformoi  qur- 


The  question  whether  parol  evidenoe  m^  oi 
may  not  be  Introduced  to  explata  aneb  doeouMrt) 
Mtheee  wUoh  were  given  In  evldauealxr  the  d» 
*     '  at  praeeBteaslnrle  point  of  btw.ekedom' 

beluffoftbeMmemeralohaiMHira&doe 

tered  to  pron  the  same  not 


TN  ERROR  to  the  dronit  Court  of  tbe  United 
X  Slates  for  the  Eastern  District  of  Hlcbigao, 
to  review  a  Judgment  upon  a  policy  of  insur- 
ance. 

On  motion  to  dismiss.    Vmiod. 

Tbe  bets  are  stated  In  tbe  oplalon. 

Jfettn:  F.  H.  CMsa«td  ana  S  H.  8Kan,  tot 
defendants  In  enor.  In  aupport  of  motion: 

This  ooort  cannot  determine  whether  tbede- 
(eodant  was  entitled  to  a  verdict  under  the  facta 
let  forth,  or  whether  the  parol  evidence  was 
admlsidble  on  the  facto  stated  In  tbe  record, 
-when  the  record  contains  no  finding  of  fads, 
but  only  a  statement  of  the  evidence  oSered  by 
each  iNuty. 

JemUY.Smght,  12STT.  &  4M(81: 190). 

As  the  case  was  tried  by  a  Jnry^  the  Jury 
alone  could  make  a  valid  &idlng  of  &Gts  for 
any  purpose. 

banitli  V.  (Meago  A  R.  I.  B.  Cb.  10  U.  B.  S 
Wall.  267  (18:  230). 

The  case  Is  not  such  a  one  as  this  court  can 
consider  upon  a  oKtiflcate  of  divialan  of  opin- 

atatt  Bank  v.  8t.  Lottit  Hail  Failemng  Go. 
122  U.  S.  21  tSO:  1121);  Harrit  v.  EUiott,  85  U. 
S.  10  Pet.  20  (0!  888);  ff.  8.  V.  BrigBt,  46  U.  B. 
5  How.  308  (12: 119);  Setmilh  v.  Sheldon.  47  D. 
S.  6How.  41  (13:886); ffaferrfltov,  VanSlgka, 
116  U.  B.  098  (29;  772);  Wiatajntport  Bank  v. 
Knapp,  119  U.  8.  867  (80:  446);  BasKtv.Trap. 
leri  Jn».  Oo.  113  U.  8.  816  (38:  989). 

The  leffal  effect  to  be  given  the  receipts,  and 
to  Exhibit  Q  Q.  whether  they  were  intended  as 
a  oomproraise  ofthe  claim  for  savina;  the  vessel, 
and  whether  there  was  any  consifleralion,  was 
a  mixed  question  of  law  and  fact,  for  tbe  court 
and  Jury,  lo  be  determined  from  all  the  facts 
and  drcumstaDCes;  and  the  admissibility  of  the 
testimony  referred  to  in  tbe  first  question  cer- 
tifled  necemrlly  embraces  the  whole  case,  and 
is  not  a  pure  question  of  law. 

Wt»t  V.  Smith,  101  U.  8.  3fl8.  270  (35:  B09, 
813):  Barreda  v.  mMee.  02  U.  S.  31  How.  168 
(10:  98);  U.  8. ».  Oit^  Bank.  80  U.  8.  19  How. 
886  (16: 663);  JfoMfe  &  M.  R.  Oo.  v.  Jure]/,  111 
U.  B.  584  (28:  637). 

Tbe  question  certified  embraces  tbe  entire 

*^atoTOift  T.  For  SyJta,  110  U.  B.  099  (»; 
rra):  Cai.  A.  8.  Pavtiui  Oo.  v.  MAitor,  118  U. 
8.  009  (38:  1106);  Wetlhy.  N. E.  Mar^.  Oo.  106 


SUFBXKB  COUST  CW  THH  USRSD  StaTHB, 


U.  &  600  97:  tW);  AuMd  t.  Jor^n,  119  U.  B. 
680  (80:  mi;  WitMt  T.  Barmtm,  tt  U.  &  8 
How.  9S8  (18:  imOii  WtbtUr  t.  iheptr,  61  U. 
8.10  How.  M<18:8SB)i  Dmnittovnr.  SteuaH, 
B9  n.  8.  18  How.  605  (15:  489). 

Tbe  record  does  not  ihow  that  ■  dtogne- 
ment  of  oirfnlon  actual!;  oztit«d  between  the 
judgw. 

(Morado  Omt.  B.  Oa.  ▼.  WfdU,  101  U.  S.  06 
(3S:  860):  IP<«f(«r  t.  aKp«r,  Bl  TI.  8.  10  How. 
64  (18:  82S). 

Tbe  mere  fact  of  payment  of  tbe  fire  Iosb  be- 
fore due  la  no  conndentioD  tat  tbe  dlacbarge 
of  tbe  lalvage  clalmi. 

Phitp<A  y.  OrutUnger,  81  V.  8.  14  Wall.  077 
CW:  7ti);  BtUt  r.  (Ronl.  110  Htua.  SW.  899. 

Tbe  r^e  vhicb  excludes  parol  testlmonf  to 
coDtradict  or  Yarj  a  written  Inatmment  does 
not  forbid  an  tnqiuir  Into  the  object  of  tbe  par- 
dee  Id  ezecntlns  and  recetvlnK  tbe  butniinenL 

BHok  Y.  Bridc.m  D-  S.  510  CSS:  266)1  Sar- 
rU  Y.  Bidtett,  4  Hurl.  &  N.  I;  M0M4  A  M.  R 
Oo.  V.  Juwy,  111  U.  8.  691  (28:  OWft. 

Before  tbla  rule  c«n  be  applied  the  contract 
Id  writing  mart  be  ahown  la  be  tbe  contract  of 
the  parties. 

Whart.  Et.  8927;  Waktr.  Harrop,  6  Hnri. 
&  N.  770;  Am  r.  OmpteO,  6  EL  &  BI  870; 
DavU  T.  Jmui,  17  a  B.  626;  Pollock,  Cont. 
440;  duordAmw  t.  BtaeOum,  L.  R.  1  P.  & 
D.  115. 

If  there  la  dooM  a*  to  loterpTetation  of  the 
pbiaae  tot  and  damaga  by  fav,  the  oral  teitl- 
mony  was  competent  to  apply  the  writing  to 
thetr  subject  matter. 

firodlMr  T.  IPacUntffm,  A.  SO. 8.  Paektt  <h. 
88  U.  B.  18  Pet  89  flO:  72);  U.  8.  y.  Peek.  108 
U.  3.  64  OM:  46);  Barr^ia  r.  Siitfm.  68  U.  & 
21  How.  146  (16: 86);  ITi  &  v.  City  BanJfe,  60 
tr.  8.  19  How.  886  (16:  668). 

Matrt.  O.  L  Walker  and  F.  A.  Bftker, 
for  plaintUt  In  enot,  in  oppoeition: 

A  written  coatract  cannot  be  raried  by  parol 
testimony. 

I  Qreenl.  Br.  gg  970,  981;  9  WhwL  E7. 
g030;aFaia.  Coot.  686;  Cone  y.  Peck,  t  Ceai. 
Rep.  071,  lOS  N.  T.  610;  Brick  t.  Brick.  96  U. 
8.  614  (30:  800):  B/mnger  t.  T^vm,  180  V.  a 
a06(80:e01}:%w-T.^aanMiifw[^<ejf./tM. 
Cb.  180  MsM.  aiS7i  OoTT  v.  Ejj/e.  9  West.  Rep. 
IBS,  110  Ind.  414;  Carpenter  v.  Jamitm,  6  Mo. 
App.  316;  Eantat  Wtr  A  O.B.a).r.  Uickt, 
80Eans.S8a 

Simple  reodpts  for  money  may  be  contra- 
dicted bypand. 

3  Pan.  Cont.  666;  1  Greenl.  Br.  g  806;  Coon 
T.  f nop,  8  IT.T.  402;  EgUttm  V.  EwUktrbaeker, 
fl  Barb.  466. 

The  amount  havlag  been  paid  flfty-flTe  days 
In  adTance  of  Its  being  due  is  a  good  consider- 
ation for  the  agreement 

8  Pan.  Oont  618,  619;  OnJlA  t.  Broum,  8 
Hawks,  680;  BrotAe  t.  WhiU.  8  Met  888;  8 
GreenL  St.  38. 

Mr.  Jvttiet  Bvadl«r  delivered  the  opinion 
of  the  court: 

This  case  oomei  ben  by  writ  of  eiror  and  a 
certificate  of  dlTlalon  of  opinion  of  tbe  Judges 
of  the  Circuit  Oonit  The  action  was  brought 
"  U  of  insunnoe  against  flre  to  le- 


the  propeller  St  Paul,  of  wluch  the  plalnuf 


below,  the  defendants  In  error,  wen  tbe  own- 
en.  Tbe  Teasel  was  insured  against  flre  in  tea 
oomponles,   Includfnii  the  pluntUf  In  error. 


tour,  wbere  Uie  BlTer  8t  l^ry  eotera  Lake 
Huron,  and  had  to  be  tcottled  and  sank.  6he 
was  then  raised,  and  taken  to  Detroit  for  re- 
pairs.   There  she  took  llie  a  aeoond  time,  and 


had  to  be  again  mnk.  The  mere  foJuiT  to  tho 
vessel  was  settled  Hid  paid  for  bv  the  msuren 
before  it  was  due  by  the  terms  of  the  pdidea. 


Tbe  plalntiSe  contend  that  tbe  expense  c 
nlsing  and  saving  the  vessel  was  not  Include 
In  this  settlement,  but  was  left  for  fatiue  ad- 


against  the  other  oompanles,  all  of  which  were, 
t^agreeffien^loaUdetheeventof this.  The 
defendants  in  error  bad  ft  nrdlct  and  laoorored 
judgment  for  13,897,60,  which  would  not  have 
been  sofflcleot  to  give  this  court  Jnrtadlction 
but  for  the  dilference  of  opinion  between  the 
'  [ta.  That  difference  arose  on  the  trial  as 
appear  I7  the  following  statement  of  tho 

It  appeared  in  evUenoe  that  Oie  lint  lire,  at 
Detour,  occurred  on  the  10th  of  November, 
1888,  and  tbe  second,  at  Debolt,  cm  the  34tb  of 
the  same  month  whilst  the  ca^o  was  being  un- 
laden in  Older  to  make  the  necessary  re^lrs. 
In  both  cases  the  Teasel  was  sank  for  the  purpose 


Judges, 
willappe 


of  saving  her  aod  her  cargo,  and  raised  aniin 
at  oondderable  expense.  On  the  lOtb  of  De- 
cember, 1888.  awritten  m 


at  oondderable  e 
ccmber,  1888.  awritten  wreemi 
Into  between  tbe  platalma  and  tbe  adjusiiog 
asenis  of  tbe  several  insurance  companies,  for 
tbe  purpose  of  adjusting  tbe  amount  of  lose 
caused  by  the  fires  to  tbe  nuK,  tackle,  awnings, 
apparel,  furniture,  engine  and  boiler  connec- 
tions and  appurleDances  thereto  belooging;  by 
which  agreement  cettHlo  arbitrators  were  ap- 
pointed to  make  such  adjuatment  without  r^- 
ereocetoanyotherquestioo  or  matter  of  difTcr- 
eoce  within  Uie  terms  and  condition  of  tbe 
insurance,  and  of  Modhig  efitect  only  as  far  as 
regards  the  actual  cash  value  ot,  or  damage  to, 
such  property  covered  by  tbe  policiea.  The 
adjdstment  under  Ibis  agreemeot  was  com- 
pleted December  86, 1888,  showing  a  loss  of 
S15.864.78,  tbe  proportion  dueby  theplaiotiSs 
Id  error  being  11,080.60.  The  adjusting  agent  l^Ml 
sent  proofs  of  the  loss  to  the  compaoiee  with 
the  f^ktwing  letter  to  each.  Tit.: 

"BorwAJM,  Jammrff  Itth,  188i. 
"GmrriiKifEH:   I  enclose  heivwitb  proofs, 
Jno.  W.  Wickham,  Jr.,  manafflng  owner,  for 
loss  and  damage  prop.  8t  Paul,  which  I  Irutt 
will  be  found  satisfactoiy: 
The  claim  as  made  coven  oa^  tbe  loss 
and  damage  by  fire  and  water,as  per 
agreement,  on  tbe  tackle,  awnli^ 

apparel,  furniture,  etc,  ot fl.TSB.OS 

And  the  appraisers*  award  00  hull,  en- 
gines, mach'y,  eta,  ot 18,889.70 

"AggregaUngtaall 110.86178 

"The  assured  wUl  mske  further  claims  for 

ezpensea  of  raiting  the  propeller,  and  Is  now 

preparing  tbe  statement  of  such  expenses  to 

■nbmlt  intb  bis  subseguent  claim. 

"Youn  Truly,      W.  D.  Aunt.  A^tulw.' 

12s  U.  8» 


FmE  IssuBAHOs  AnoauTTOM  t.  Wickhax. 


AX  the  trkl  H  wi>  vlniitted  tlml  tbe  cort  of 
nlalng  and  saviiig  the  Teesel  was  upwards  of 
$16,000.  Tbe  plalnttlb  admitted  tbatthqr  had 
been  patd  tUe  coflt  of  rep^iing  the  Teasel  aa 
wt  forth  la  the  proofs  of  toaa  prepared  and 
forwarded  to  the  compeniet  ai  aforenld,  bat 
claimed  tbat  tbe?  bad  not  been  paid  any  part 
of  tbe  coats  of  raising  and  mviaf  the  vessel; 
tbat  iMf  ore  tbe  commencement  of  thla  auit  tbev 
deoiwided  payment  tbeieof ,  vbicb  was  refiuea, 
the  Insuren  denyine  Uabllltj  tbeiofor,  and  the 
same  remains  unpaid. 

The  defendants  claimed  that  tbe  paTmentof 
Ibe  costs  of  said  repain  waa  made  bj  way  ti 
accord  and  satisfaction  of  the  {dalnttCs'  entire 
claim,  and  oflerai  in  evidence  tbe  following 
receipts: 

"$1,844.49  lAXVAXfU.ieSL 

"Beceind  from  the  Fire  Insurance  Aswola- 
tioo  of  London ,  England,  th]rt«en  hundred  and 
forty-four  Mg  dollars,  ft  bdng  in  full  of  all 
dainu  and  aemands  tor  loos  or  damage  by  flie 
.,  which  occtitred  on  tbe  lOtb  and  84th  days  of 
|4zu]  Kovember,  188S,  to pTOpertyinsared  by  poUay 
No.  106,017,  Buffalo,  New  York,  agency,  and 
In  conalOMation  of  said  payments  said  policy 
to  luteby  canceled  and  nurendered  to  sa^  com- 
pany, and  all  further  claims  by  virtue  of  said 
poU^  forever  waived. 

"""  —  ""     JOHX  W.  WiCKBAJC,  Jb., 

Hanaging  Owner. 
W.  B.  ComrooK 
Per  WiOKHAM." 


"JA1I0ABT  l&TH,  1984, 
"In  coDSIderatloD  of  four^  dollars,  return 
premium,  tbe  receipt  of  wbteii  la  hereby  ac- 
knowledged, this  policy  is  canceled  acd  aurreo- 
dered  to  tbe  Pfre  Insurance  Associatiun  (Lim- 
ited) of  EnglBDd. 

"iSignedJ  Johm  W.  WioxBAif,  Jb., 

Managing  Outitr. 

W.  B.    COMCITOCK, 

Per  WicxRAu,  Ja." 

A  similar  receipt  for  fdTO.lS  was  given  by 
the  plalntiffB  to  the  defendant  for  the  amount 
due  OD  tbe  olber  policy  issued  by  the  latter. 
And  like  receipts,  all  <n  the  same  date  except 
two,  which  were  a  Few  days  later,  were  given 
to  tlM  other  oompanies  concerned,  all  of  which 
were  given  In  evidence  by  the  defeodanta. 

Tbe  defendant  also  Ksve  in  evidence  the  fol- 
lowing paper  signed  by  the  pUintlffs,  marked 
BxhiatQq,vlz.:  . 

Htnr  TOBK,  Jimvaiv  Oth,  1884. 
"Tbis  ta  to  certify  that  0e  loaa  and  damage 
by  flre  wbloh  occurred  on  the  S8d  An  of  1^- 
vember,  1888,  to  tbe  steamer  St.  Paul,  la  tUs 
day  adjusted  for  tbo  sum  of  fifteen  tbooaaud 
three  bundnd  and  sixty-four  and  VM  dollaia 
($16,884.78),  payable  without  discount  upon 
inesentation  of  the  polldea  to  the  aeveral  com- 
panies Interested  by  the  sasnied,  and  appor- 
tioned among  tbe  several  eompanle^^  foUowa, 
via.: 

it8ir.i» 


Inmraa     Fan 
NowTm*r,...7|7JD0  00  $£,880  (0 

IiOOdOQ    A     LlVBT- 

pool  A  Qlobe—.   8,000  00    S3M7D-Faia. 
Due  Inannuiae  A»- 

8jn)oo  i,sutt-piid. 

1,888  8t-Paia. 
RBIS-Pald. 


Queen's,  of  'Bag- 


laod 

Vtre  lu.  AMhi,  M 

PoUor LBOOOO 

Beouilv,  of  New 

Haven ejlOOOO      SSO  SO-Wlll remit 

■^chaiiire.  of  Mew 

York S,eaO<U      MD  80-Paid  1,  IS.  ■» 


Tork Wmoo 

uerman,  of  Pa...    fcSOO  00 
Preeoott     Ionr> 


Oreea«loh,ot  Mew     

York 1,000  OB      708  W-Pal  J 1.  M.  '88 

840,000  OD    $U,8>iT8 

"(Signed)       Johh  W.  Wioxham,  Jb. 
ilavaging  omur 
W.  B.  CoMexocK. 
Per  Joan  W.  Wiokkak,  Jb. 
"JoBX  E.  Oaelbt, 
J.  H.  Weluiam, 


The  court  beM  tbat  If  these  documenta  were 
snffldent  evidence  of  an  Intent  to  compromise 
and  settle  tbe  expense  of  nialog  andT  saving 
tbe  propeller,  altbougb  tbe  amount  paid  wa* 
only  tbat  of  the  In  jury  to  tbe  property,  yet  tbe 
anticipation  of  such  payment  nearly  aixn  days 
before,  according  to  the  l«rms  of  tiie  pdllciea, 
it  was  due,  was  a  sufDcient  consideration  for 
such  compromise. 

The  defendant  having  rested,  tbe  i^alntiffs, 
in  rebuttal,  offered  evidence  tending  to  show 
that  in  January,  1884.  Uie  said  WlcUuun  went 
to  New  Tork:  and  tbat  <m  Ibe  IBtbof  that 
month,  tbe  day  on  which  the  receipts  given  hy. 
him  to  the  Insurance  companlea,  and  the  paper 
marked  QQ  were  dated  and  signed,  and  before 
they  were  dgned,  he,  the  sala  Wlckham,  had 
an  Interview  with  Oakley  and  Wellman,  tht 
committee  of  the  Insurance  companies  who 
sbpied  the  last  named  paper,  and  also  evldenoe 
of  certain  communlcBtJons  between  said  com- 
mittee and  Wlckham  In  that  interview,  which 
showed,  or  tended  to  show,  tbat  tbe  said  re- 
ceipts and  aaid  paper  QQ  were  not  intended  to  L43I' 
refer  to  or  embrace  tbe  claim  of  the  platoUfla 
for  raising  and  saving  aaid  vessel,  but  only  tbe 
claim  for  tbe  damages  specially  Included  in  tbe 
adjustment  made  by  the  arbitnuors  before  men- 
tioned. 

The  defendants  objected  to  the  introduction 
of  this  parol  testimony,  tending  to  contradict 
tbe  receipts  and  drafts  given  in  evidence  and 
tbe  certillcate  of  January  19,  Exhibit  QQ,  upon 
the  ground  that  suob  evideace  waa  not  admla- 
siUe  in  tlie  abaeace  of  fraud,  misrepiesenta- 
tlou  and  mistake.  These  objectlona  were  ovet^ 
ruled  by  the  preriding  Judge,  and  tbe  evidence 
was  feodved  and  submitted  to  the  Juir.  This 
is  one  of  the  points  on  which  the  Jaages  dif- 
fered in  opinion.  Tbey  state  tbe  qoestlon  as 
follows)  "On  tbe  facts  stated  in  the  foregoing 
redinevC 


itradict  the  certificate  of  Januaiv  10, 1884, 
Exhibit  QQ,  and  the  reoeipU  and  6«fts  here- 
labefote  set  fortbr 
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SCTBan  OOOBT  w  tsb  Dkitzd  Staims. 

omttoii.    We  think  It  ta  of  tl 


the  loss  WM  lDl«iided  to  be  comprom: 


4ieieaau»  wu  eoauea  u>  a  Tenuci.  un  uom 
sdnt  the  Judges  who  tiled  the  cause  were  also 
divided  Id  oidnlOD,  the  preridlng  judge  Mng 
«f  optnioDthettheiequest  ■boaldnot  DeETani- 
«d:  and  this  is  the  seoood  question  certlfled  to 
thla  oourt  for  lis  dedskm. 

The  defendaot  in  error  now  mores  to  dismiss 
Ihe  writ  of  error,  mainly  on  the  ground  that 
Ifae  questions  certifled  are  not  dlsilact  points 
of  law  wliicb  can  be  properly  cenified  to  tbls 
«ourt  upon  a  difference  oi  opmloo  between  the 
Ju^ei  of  the  Circuit  Court. 

This  subject  has  been  so  often  and  so  recent- 
ly discussed  by  Ihls  court,  thai  it  Is  hardtv  nec- 
essary to  do  more  than  to  stale  the  conclusion 
that  must  be  drawn  from  the  case  as  presented 
The  law  is  so  clearly  staled,  and  the  cases  are 
•0  fully  cited  by  Xr.  Juttioe  Qray  in  tbe  recent 
case  <i  JmmU  t.  Snioht,  138  t.  S.  426  pi: 
190],  that  DOthlng  further  need  be  said.  It  is 
there  laid  down.  9tat  that  Itae  question  oertifled 
"must  be  adlsllnct  point  or  proposition  of  law, 
dearly  Mated,  so  that  It  can  be  definitely  an- 
•werea,  without  regard  to  ottter  issues  of  law 
or  tact  In  the  casej  secondly.  It  must  be  a  ques- 
tion of  law  only,  and  not  a  question  of  fact,  or 
of  mixed  law  and  fact;  hence.  It  must  not  In- 
volve or  imply  a  conclusfan  or  judgment  upon 
the  weight  or  effect  of  testimony  or  facts  ad- 
duced In  the  cause — ss,  for  example,  a  question 
of  fraud,  which  is  necessarily  oompouuded  of 
fact  and  of  law;  thirdly,  It  must  not  embrace 
the  wbok  case,  even  when  Its  decision  turns 
upon  matter  of  law  only;  and  even  tboogh  it 
be  split  up  Into  the  form  of  qurstlons."  'Hiese 
pTOpositlans  are  illustrated  by  examples, which 
need  not  be  repealed  here.  Applying  them  to 
tbe  case  In  hand,  we  can  hare  but  Utile  diffi- 
cnlty  in  disposing  of  the  present  motion.  Tbe 
(430)  second  question  certifled  is  clearly  obnoxious 
to  the  soooud  sod  third  rules;  It  asks  us  to  de- 


tbe  evideooe  and  the  conclusions  >o 
from  tbe  facts.    It  would  also  require  os  to  de- 
cide tbe  wbole  caaa. 

Tbe  first  question  is  not  open  lo  these  objec- 
tions. It  presents  asiogle  point  of  law,  namely: 
wheiherittn)le>idencemayor  may  not  be  in- 
troduced to  explain  such  documents  as  those 
which  weregiTeoin  evidence  by  tbe  defendant 
We  are  not  now  asked  to  decide  whether  such 
evidence  sboold  have  been  allowed  In  Ibis  caae. 
That  will  be  the  qnestion  for  consideration 
when  tbe  case  Is  aigued  on  Its  merlia  On  the 
It  motion  we  are  only  reauiied  to  dedde 


deoce  by  the  defbn^ot,  tbe  queetion  whether 
parol  endeooB  oould  have  been  given  to  alter 
or  explain  It  would  deariy  have  been  a  single 
qaesuon  of  law.  Tlie  fact  that  many  writings 
were  oflared,  all  of  the  same  genanl  character, 
and  offered  to  prove  tbe  same  tact,  does  not 
make  the  case  lo  difter. 
Tht  notion  to  dtsmitHhewrU  mutt  UOtiUtd, 


UNITED  STATES,  Appl. 
«■ 

JOSEPH  HcDON&LD. 

pee  B.  a  BeporUr's  ed.  m-«U 

nvtiUitge!pperutiqfnavalo0cen,teAtnaBoiBad. 

1.  Tbe  Aot  of  June  10.  MB,  iiaviDg  leMUed  the 
Act  of  Jane  U.  UTi,  so  tar  as  II  appfted  to  tbe 
•— — " — expensea  of  olBoers  ot  the  navy,  b 


such  travelliv  e-,— 
•nmned  by  lis  provisions. 

X.  Where  a  part  Of  a  Joomer  ot  a  boatswain  In 
the  aav*  wasperf onned  prior  to  the  panose  of  the 
Aot  Of  June  80. 1870,  and  part  of  such  lanmoy  was 

latter  pan  of  suohjourner  suoh  oSuer  U  entitled 
to  leoelretiie  mlfauce  pniTlded  by  such  A<a. 

[No.   1161.J 
aubmitt«dyo9.  B,  ISaa.  l)»ddedNo».  tS,  188i. 

AVPZkL  from  a  judgment  of  the  Court  of 
Claims,  in  favor  of  claimant  for  milage. 
Alined. 

The  facts  are  stated  la  the  opinion. 

Jfsssrs.  A.  H.  Gaj^luid,  Atty-Qtn.,  Bob- 
bert  A.  Howard,  JsmM.  Attf-Ota.,  and  F. 
P.  Dawe«a.  for  appellant 

Mevn.  BolMrt  B,  Unas  and  John  Pmal 
Jones,  for  appellee: 

A  statute  takes  effect  from  the  time  of  Its  ^>- 
proval,  unless  some  other  date  be  expressed 
therein. 

Burgeu  v.  Salmon.  07  U.  8.  881  (84:1104. 

A  public  office  Is  not  a  contract 

Bmbry  v.  U.  8.  100  IT.  B.  B80  (BS:T73). 


your  home  in  the  United  States,  and,  upon  your 
arrival,  report  to  the  Honorable  the  Secre- 
tary of  the  Navv."  Pursusnt  to  said  order, 
SlcDonald  traveled  from  Caltno  to  Wasblngton, 
no  Panama,  and  reported  as  directed. 

By  the  Act  of  June  16,  1S74,  18  Slat,  at  L 
TO,  "  only  actual  traveling  expenses"  were  "al 
lowed  to  any  person  boldine  emplovmcnt  or 
appointment  under  the  United  States.  By  the 
Act  of  Jane  80, 1876, 19  Stat,  al  L.  66,  so  mncfa 
of  the  preceding  Act  aa  was  "appUcaUeloot- 


The  Journey  from  C 


uea 


Tows  ov  Duinua  t.  Baom. 


nude  prior  to  Jnna  SO,  187S,  ud  from  Puianu 
loWuhtngtonsftertbatdAU.  Hawuiwldbli 
actual  tnTellDg  expenaea  tor  tht  wIiol«  dla- 
Unce,  to  wit:  fSSCM,  ander  tbeflnt  mcOoii  of 
the  Act  (tf  Jtmc  10, 1874.  McDonald  elolmad 
that  be  iboald  bave  ncdred  8  ceola  per  mile 
for  tbe  dlatance  tctnall;  tnTcIed,  tmdv  the 
Aotof  JnneiH),  1876,  which  wonld  have  been 
9^ot  ^11.40  In  «zcea  of  the  amoiuit  ra- 

The  TnaaaTj  Bepartmat  btTisg  retnaed  to 
accede  to  hla  demand,  he  brouriit  aoit  In  tbe 
court  of  dalDM  agalnat  the  United  States  to  re- 
oorer  edd  iom  o?  9111.40. 

That  oonit  bdd  Oat  McDonald  aboald  ro> 
cetTC  on^  bla  actual  ezpenaBa  for  that  part  of 
hla  Jonmer  pertormed  nlor  to  the  panage  d 
the  Act  of  Jnoe  80,  IfflV,  to  vft,  fma  C&Uao 
to  Panama,  and  milago  for  that  portkn  per- 
fonned  after  the  paaaage  of  laid  last  menthnied 
Act,  to  wit,  fromiTaniunaloWaabfnetan:  and 
rendered  Jadgment  In  bU  fATor  accorafnely  for 
AR.   .u.» .  ..J —  ... J  ^f  jm^ 


♦74.  I 


,.^ .^ I  being;  I 

milage  frmn  Panama  to  wathfaigton,  orer  and 
above  hla  actual  traveling  expenaeB  for  that 
portion  of  hk  Jonmer.  An  appeal  lipf  (he 
United  Statea  from  thla  Jndgment  brlnga  the 
«aaebar& 

It  U  contended  on  behalf  of  the  United  BUlea 
that  tbe  order  wa«  made  and  the  tniTel  under- 
t:ikcn  while  the  Law  of  1874  was  In  force,  and 
tl  Kief  ore,  wHh  the  mdtfitandltigtbat  oon  act- 
iml  ttSTellng  ezpenaei  aho<ildbepald;aodth(U 
tbe  rule  as  to  payment  mider  a  contract  Is  that 
<  kie  terms  under  w  hiohthe  contract  tsu  ndertaken 
fbaJl  control  the  amoont  to  be  paid.  Tbe  reply 
to  this  Is  that  the  claim  of  this  officer  rests  not 
upon  any  contract,  expressed  or  Implied,  with 
the  OoTemmeot,  but  upon  the  Acta  of  Oongrcaa 
which  provIdeforblscompensatlOD.    Tbe  — 


Col 
r. 


How.  419)  was  a  snit  upon  a  special  contract 
tietween  printe  parties. 

The  compensation  paid  to  public  offlcen  of 
the  United  Blates  for  their  lerTlces,  ot  for  trav- 
eling expense!  InddeotsI  theretc  Is  alwavi 
under  Uie  control  of  Congreaa,  except  In  tne 
cases  of  tbe  salaries  of  the  President  snd  the 
Judges  of  the  Courts  of  tbe  United  Slates.  Aa 
Mid  by  this  court  In  Emirry  v.  UniM  State*. 
100  U.  S.  68S  [SA:7T81  "All agreetbat Congress 
tias  full  control  of  sa^arIe^  except  ihoae  ot  the 
President  and  Judges  of  the  Courts  ot  tbe 
Unlled  Statee.  The  amonot  Qxed  at  any  one 
time  may  be  added  to  or  taken  from  at  wilL 
No  officer  except  the  President,  or  a  Jmlge  of  a 
Court  of  the  United  States,  can  claim  a  contract 
right  to  any  particular  amount  of  unearned 
compensation. 


»of  officera  o^  the  navy,  be- 
.    ,  ipon  the  date  of  Its  spprova!, 

and  thereafter  the  traveling  expenses  were  reg- 
ulated and  defined  by  Its  provisions.  Had  tbe 
court  decided  In  favor  of  the  contention  of  tbe 
appellant  that  tbe  clalnwnt  was  entitled  to  bis 
traveling  expenses  only,  it  woold  have  enforced 
a  repeated  statute,  snd  would  have  disregarded 


TOWN  OF  DANTILLB.  TA.,   AfVfc. 
.      J.  WILLCOX'BROWN  n  a*. 
(Bee  B.  C  Beporter^  ed.  BOMOJ 


MdmehwgivtDf  seoaritf  upm^  %  writ  «t 
error,  provided  br  seotka  UOf  of  tM  Bevlnd 
Blatatei, Is  sIztT  daja, exoluslve  o(  BODdan;  ihr 
words  ''Bund^  exoluslve."  In  tbe  fliaiolause<tf 

"" """ 'ioBppllcat>)atatlieseooBdalBua« 

[Na  1109.] 
Jrgytd  Sin.  t6,  ISSS.      DteiMl  Dte.  S,  188$. 

APPEAL  from  a  decree  of  tbe  Circuit  Oonrt 
of  the  United  States  for  tbe  Western  Dis- 
trict of  Virginia. 

On  moHon  to  vacate  a  supersedeas.    DeniaL 

The  facts  are  stated  in  tbe  opinion. 

Mr.  Fr»iik  P.  Cl»rk,  for  appelleea.  In  sup- 
port of  motion; 

The  bond  was  filed  too  lata  and  the  super- 
sedeas most  be  vacated. 

Rev.  But.  %  1007;  V.  8.  v.  Hooe,  7  U.  S.  S 
Orancb,  78  (S:  870);  9  8Ut.  at  L.  244,  g  3,  Act 
of  1808,  rMnactod  8  lOia.  R.  8.;  Tdeg.  Oo.  v. 
Bern,  8«  U.  H.  IB  Wall.  419  (33: 48);  Boi^  Co. 
V.  Qorman.  86  U.  8.  10  WslL  661  (23:  320); 
Vurtt  T.  Eoagland,  100  U.  8.  701  (36:  1109); 
Fssfent  A*r  Una  Cemttrwtioit  Oo.  r.  MeQiUi», 
127  U.  a.  770  (<nt«.  834). 

The  tenns  of  the  statute  must  he  strictly 
compiled  with. 

Adam  t.  Law,  07  U.  8.  M  How.  144  (14; 
8Sa)i  Svagini  v.  Kmm,  SO  U.  a  18  How.  ^ 
(10:  618);  Frtneh  v.  HtMnuhber,  70  U.  S.  IS 
Wan.  IW  (SO:  371);  Awbr  v.  WaOsr,  70  U.  B. 
18  Wall.  149  (SO:  861);  Kitchen  v.  Bandolph.  98 
U.  B.  89  m-.  811);  Sofft  v.  Omtral  A  Cb.  98  U. 
B.  419  (98:  988). 

Section  1007,  Rev.  Btat,  iovests  the  cowl 
wllb  discretion  in  the  matter  of  sncb  an  appli- 
cation. 

Sage  v.  Oenlral  B.  (h.  tufira;  ftrrir  v.  Wit- 
tan,  7  Mass.  894;  FUhmengtr^  Co.  v.  Bebmltim, 
8  Han.  O.  &  S.  974 

Meim.  Om.  0.  Oalna  and  H.  H.  Harah»U. 
for  appellant,  in  opposition; 

Upon  such  groonas  as  tbe  appellees  suggest, 
tbe  supreme  court  has  often  declined  to  d&mias 

'^^ta«A  T.  Davit,  IIO.U.  S.  827  (38:197); 
<ye^  V.  BMngton.  96  U.  8.  734  (34:  609); 
Smaour  r.  Freer,  TSU.  8.  n  Wall.  833  (18:664); 
AvM  V.  Brobtt,  69  U.  a  8  Wall.  06  (17:  90&>! 
Anson  v.  Bhts  BUge  A  Ot.  61  U.  B.  38  How. 
1  (16:  SIT):  8as»  v.  Omtrat  A  Cb.  98  U.  8.  418, 
417  (88:  888,  W5):  Bpatdiiv  v.  N.  T.  48  U.  S.  8 
How.  66(11:181). 

Tbe  bond  was  not  essential  and  the  court  has 
allowed  appellant  to  give  bond  In  tbls  court. 

SOrrumaon  v.  Bloomthirt,  74  U.  B.  7  WaU. 
811  (19:  83);  Dodge  v.  Ktumlei,  114  U.  S.  480 
(39:144):  A^tmr.  Xosh,  94  U.S.  113  (S4:8in; 
ffat.  Bank  v.  Bank  ef  Oommeree,  99  U.  B.  60S 
(3S:  868);  Broitn  v.  McOmttta.  lU  U.  8.  480 
(81:  4BS);  EewiU  v,  IVtbert,  116  U.  S.  Itt  (98: 
681);  Stewart  v.  MoMttrtm,  134  U.  8.  MS  01 
00^;  EitOm  T.  AHMfefpA,  88  U.  S.  98  (88:818); 


Bmarnxm  Codbt  or  ram  TJbitkd  Stath. 


Mr.  Ohi^Jvtice  Foliar  detivered  the  opin- 
ion of  the  court : 

Thii  1b  a  motloii  to  ywDMat^MpertetUat,  "toe 
flie  iMson  th4t  the  bond  wu  not  filed  within 
the  diDe  piMCribed  bj  ■tfttnle." 

The  decree  was  entered  March  3V,  1888,  and 
flondudea  aa  ttdlowa;  "And  the  defendant,  the 
Tons  of  DanTllle,  prays  an  appeal  from  the 
•foresaid  decree  in  open  court,  and  It  la  al- 
lowed; and  If  aau/wna&iMladefllred  the  amount 
of  the  bond  la  fixed  at  one  hundred  tbonsand 
dollaifi."  On  the  8lK  of  Hay  the  appeal  bond 
of  the  Town  in  the  aum  (d  one  huD(ued  thou- 
aand  doUan  waa  dnly  approved  by  the  circuit 
judge,  and  citation  ligad,  but  the  bond  was 
not  filed  In  the  clerk'a  ofBoe  aotQ  Juoel. 

Appeala  from  the  drcuit  courts  an  "  aubtect 
to  the  uuoe  rules,  regulallona,  and  restrlctfona 
as  are  or  may  be  prescribed  In  law  In  caaea  of 
ivrils  of  error."    Rev.  BtaL  §  1012. 

Section  1007  of  the  Bevlsed  Statutes  reads 
thus: 

"  In  any  case  where  a  writ  of  error  may  be 
ft  mptneoM*  the  defendant  may  obtain  such 
fumrwdM*  by  serriDc  the  writ  of  error,  by 
lodging  a  copy  thereof  for  the  adverae  party  in 
the  olerk't  oiBca  where  the  record  remains, 
within  sixty  days,  Sundays  ezduslve,  after  the 
rendering  of  Oie  Judgment  complained  of,  and 
fiTiug  the  aecnri^  req^red  by  law  on  the  ts- 
Buing  of  (he  dtatioa    But  If  he  derires  (o  stay 

CrocesB  on  the  Judgment,  he  may,  having  aerved 
Is  wilt  of  enor  aa  aforesaid,  give  the  security 
leqnired  t^  law  within  rizty  day*  after  the 
rendition  tn  tuch  judgment,  or  aflerwari,  with 
the  permission  of  a  Justloe  or  Judge  of  the  ap- 
pdlatecaon." 

The  bond  here  wm  filed  within  six^  dars, 
exdudlng  Sundays,  and  the  appeal  was  thereby 
perfecta<C  but  it  1*  contended  that  the  eiciu- 
•Ion  of  Sundays  bv  the  words  of  the  statute 
applies  only  to  the  lodging  of  the  copy  of  the 
wnt  of  error  or  the  taking  of  the  appeal,  aod 
not  to  the  giving  of  security  to  operate  as  a 
tuparteiaai.  We  do  not  think  so.  The  service 
o(  the  writ  of  error  must  be  within  sixty  daya, 
'*  Sundays  exdudre,"  and  the  party  appealing 
mav,  "having  served  his  writ  M  error  as  afore- 
saia,"  give  the  security  required  bylawtostav 
process  upon  the  Judgment  "wlthfn  dxty  day^ 
after  the  rendition  of  such  Judgment,  or  after- 
ward, by  apedal  permissioD.  This  can  only 
mean  th^  he  may  give  the  security  and  so  ob- 
tain the  fWMTMdKM  wlOtIn  the  same  riity  days 
whldi  is  allowed  htm  to  serve  the  writ,  or  other- 
wise be  would  not  have  the  time  spedflcally 
allowed  by  the  statute  for  such  service. 

At  oommoD  law  Sond^  was  dit*  non  Jvrid- 
tmu,  and  no  strictly  Judicial  act  could  be  per- 
fbrmed  npon  that  day;  and  this  was  recognbed 
In  the  Jndldaiy  Act,  which  expressly  excluded 
Sundays  in  the  compulatloD  of  the  ten  days 
within  which  a  tupemdeai  could  be  obtained. 
8ec&  28,  Sa,  1  Slat,  at  L.  84,  80. 

By  the  11th  section  of  the  Act  of  Jane  1, 
1872, 17  Stat  at  L.  lt».  It  was  provided  "  that 
ftny  party  or  person  deairlng  to  have  any  jodg- 
ment,  d«iee,  or  order  of  any  district  or  circiut 
court  reviewed  on  writ  of  error  or  ^ipeal,  and 
to  stay  proceedings  thereon  during  the  p«t- 


permisdoo  of  a.  Justice  or  judge  of  the  said  ap- 
pellate court"  This  eulnrged  the  ten  days  to 
atity,  and  permitted. securi^  to  be  given  after- 
wara;  provided,  however,  tbat  the  writ  had 
been  aerved  or  appeal  taken  within  the  riiiy 
days.  JTifoftM  T.  Bandog.  98  U.  8.  86  [28: 
810].  And  whra  theae  provlslonB  were  carried 
Into  the  Revised  Statutea  in  section  1007,  the 
words  "  Sundays  exduHlve,"  <^  the  iolginnl 
Act  being  re-enacted  in  the  first  clause  of  the 
section,  EiBcame  dearly  applicable  to  the  second 

As  the  bond  was  given  In  the  amount  eptd- 
fled  In  the  decree,  and  was  approved  and  filed 
In  time,  tha  jitotiontQvaeattlAeniptnadtaiviu 


&  ParU: 
In  the  Hatter  of  the  Petiton  of  the  CHA- 
TEAUGAY   ORE   AND  IRON   OOH- 
PAHY,  Fitiliongr. 

(See  B.  a  Baporter's  ed.  5U-flRJ 

PraeUee  qf  ttate  court — doct  not  f^fply  to  bill  cj 
eeeeption*.  or  writ  oferror-^ehen  partyuloppei 
— ntU*  of  eireuit  oourt — martdamtu  to  aompit 
itttUmaU  of  exeeptiota. 


apply  to  proooed 

iGe  purpose  of  n 

of  the  orault  001 

1.  The  prepaiatloii,  perteollng.  settUoK  and  slcn- 
f  of  a  □lUotezoeptlonB.are  not  required  by  seo- 
m  S14  ot  the  Bevlsad  Butniee,  to  oonfonn  to  the 


and  written  admission  ot  Its  aervtca  v 

and  It  was  ratalnad  bj  "-'— 

estopped  from  lalsins  tha»,. — 
to  make  and aervetbe  bill  (tf  e: 

n.  Tb«  rales  ot  the  Oranlt  Oonrt  for  tba  Sotttbem 
Distiiat  of  New  ToA  oleacly  eontemplate  prooead- 
toss  10  perfeot  a  bill  ot  azoeptloDa  wtttaln  tte 
Umealindtedbr  those  tales  wlOioat  idannoe  to 
UieexpliatlonotBtenn.  , 

S.  A  writ  ot  mandamna  may  jn^adrtj  be  IwneA 
b7  this  oouit,  to  compel  the  jtidse  of  an  Inferior 

Annw*  tn  ma*t\o  an^  SWn  a  tdll  Of  0X007*^**"* 

[No.  8  Orig.1 


Argtud  Hfft.  IS.  laSS. 


i  Die.  10, 188a. 


ON  FBTmON  for  a  vrrit  of  maadamna  to 
compel  the  Judge,  who  held  a  Cbcult  Court 
of  the  toiled  Slates,  to  settle  aod  aign  a  Ull  ol 
exoepdona.    JVondamut  iivuS. 
The  fads  an  fully  stated  In  the  opinion. 
Mettn.  Edmtuad  Wvtaaor*  and  Jhw*  Jt 
BmitA.  for  peUtioner: 

It  is  a  gmieial  rule  that  a  Ull  of  ao^dont 

mnat  be  B^ned  I7  the  Jodge  dnrtDg  tb»  Um  at 

US  U.S. 


isea. 


Xz  Fabtk  Chatkauoat  Obx  a 


)  Ibow  Ca 


which  ^gment  U  rendered;  bat  tfali  limit  of 
ttme  mKj  be  extended  bj  the  general  rnlee  of  ■ 
court,  byaapedalioderof  court,  orbyconMiit 
of  partlea. 

MSOer  t.  Bhhn,  91  U.  8.  210  ^;8I9);  Stan, 
ton  T.  Bmbrtu,  «8  U.  8.  648,  650  ^:98S}; 
HwmiouU  T.  Pq/bM,  103  U.  8.  S83  06:118); 
DaU*  T.  Fatriei,  192  U.  8.  188,  140,  1^ 
nO:1090, 1091):  tr.  8.  r.  BntUinff,  61  U.  B.  SO 
How.  262  (16:MQ). 

If  it  be  held  that  the  Judgment  wu  Tendered 
tt  the  October  Term,  tbea  the  time  for  slKoing 
and  Httling  the  btU  of  ezoeptloiu  was  dulT  ex- 
tended be^nd  nld  tenn,  m  the  order  of  the 
court  made  at  Ihe  does  of  the  trisl  aTIowiDi; 


party  elected  to  remtdo  In  court,  delayed  the 
proceeding  bj  asking  time  to  prop09e  amend- 
meola,  took  part  In  the  proceeding  by  prepar- 
ing and  MTTlog  amendmenti,  and  recognised 
Ihim  ae  pending  down  to  the  Tery  last  moment 
by  recdnng  and  retaining  the  notice  of  leitle- 

Tbeee  acd  amounted  loaconscnt on  the  part 
of  the  adverse  party,  to  enlarge  the  thne  within 
which  the  bill  of  eiceptiona  nilt;ht  be  allowed. 

Bart  T.  SmaU,  4  Paige.  288;  BiUiman  t. 
Clark,  3  How.  Pr.  160;  If.  T.  Cgnt.  Im.  Oo.  t. 
Eeliey,  18  How.  Pr.  686;  Tidd,  Pr.  618. 

When  a  bill  of  exceptions  la  served,  the  bill 
ongfat  to  be  deemed  u  ui  the  huds  of  the  court 

1a  £«)  V.  G<mg  Ohm,  18  Or.  906. 

The  signing  of  a  bill  of  exceptions  Is  a  mere 
mlcUterial  act,  which  might,  perhaps,  be  per- 
formed by  the  judge  anywhere;  but  the  settle- 
ment of  Uie  biU  is  in  its  nature  Judicial. 

J\M&2  V.  Havi*,  1  Hun,  232,  23G, 

It  can,  therefore,  be  performed  onlv  within 
the  territorial  limits  ol  the  court  in  which  the 
cause  is  pending. 

Judicial  acta  done  by  a  Judge  wilhont  the 
territorial  limits  of  his  court  are  nullities. 

BathariAn  t.  Jona,  12  Ga.  612;  JVbrtAnw 
/-«?*.  87  N.  T.  """ 

'  -   -' il 

e  was  absent  from  the  d&trict. 


JanOan  vi,  muuiBinjuuiiug  u>o  u\.i»>uu    MULU, 

did  not  in  law  become  a  final  Judgment  until 
the  Ai«ll  Term,  wben  the  order  of  April  IT  was 


was  thoefore  In  time. 

BmHtttt  Y.  Broetat,  48  U.  B.  S  How.  SSS 
<11:261);  jr«nnUi  t.  Btvoh,  94  U.  S.  716 
<24;344);  Titai  dP.ROd.  v.  JfuraAy,  111  V. 
S.  488  CS8:493):  PUph  v.  Garv.  lOG  HI.  264; 
OreOa/T.  Fireieat,  21  Pla.  428;  %  T.  0.  ete.  B. 
Co.  v.  Dmm,  S  West.  Bep.  7S8,  106  Ind.  92. 

For  the  purpose  of  preparing  ablll  of  excep- 
tions, the  trial  of  a  cause  is  not  completed,  nor 
li  the  Judgment  deemed  to  be  rendered  so  long 
es  a  motion  for  a  new  trial  is  pending. 

Attipb  T.    Cofy,   and   &ntU\i  v.  Ptrthal, 


%ie  s 


s  settlement  of  bills  of  exceptions  b  .. 
IT  of  practice  which,  under  section  914  of 
128  U.  & 


the  BerlMd  Btsttitea,  la  governed  tty  the  rulee 
of  the  state  courts. 

Vayimm  v.  Southard,  28  U.  S.  10  Wheat.  1 
(Oiaro);  Lamatter  r.  KtOor.  128  U.  8.  876 
(81:388). 

The  writ  of  mandamus  Is  the  appropriate 
remedy  for  an  erroneoua  refusal  by  a  judge  to 
settle  and  sign  a  bill  of  exceptions. 

Bt  parte  Orane,  30  U.  8.  0  Pet.  100  (8:92); 
People  V.  Williamt,  91  HI.  87;  Benedict  v. 
EoweU,  89  N.  J.  L.  231;  Pagt  v.  Olopton,  SO 
Oratt.  41S;  SiaU  r.  Haw».  48  Ohio  St.  16; 
People  T.  Van  Bur^n,  Cireuit  Judge,  41  MIcb. 
735;  aeSrrigU  v.  8tnU,  3  W.  Va.  MS. 

Marrt.  R.  D.  Uaaaer  and  Ii.  E.  OU^ 
ten  den.  for  respondent: 

The  writ  of  mandamue  cannot  be  used  10 
control  the  discretion  of  an  inferior  Mbnnal 
irtiile  acting,  or  to  reverse  its  decisions  wboi 

Bx  parte  Burtu,  103  U.  B.  888  (36:392);  Bi 
parte  Itippin,  H  U.  S.  848(24:194);  Carriekv. 
Lamar,  118  U.  8.  423(29:677);  Et  parte  Psrry, 
103  U.  8. 183  (38:43);  BaparU  Schwib  93  U.  8. 
S40  (35:105);  fife  pwte  LoHng.M  U.  8.  419 
(34:165);  JSrparto  ffai(n«y,88  U.  8.I8Pet.404 
(10:221). 

The  court  below  acted  upon  the  petitioner's 
motion;  and  his  motion  that  the  bitlBOl  cxcep- 
tlou  be  signed  was  denied.  Thla  fact  l"  fatal  to 
the  petition. 

Exparte  Morgan.  114  XT.  S.  174(29:136);  Sa 
parU  flvghei.  114  U.  8,  147(29:134);  Exparte 
Brown.  116  U.  8.  401  (39:876). 

The  court  below  must  be  regarded  as  the 
Judge  of  its  own  rules  and  sessions, 

Manhattan  L.  Int.  Co.  v.  Franoieeo,  84  TJ.  B. 
17  Wall,  873(at:698);  U.  8.  v.  Breiiliag,e\  O. 
8.  30  How,  252(10:900). 

The  decision  of  tlie  circuit  court  was  right. 
It  followed  the  reported  decisions  of  Ibis  cour^ 
and.  bad  it  decidra  otherwise,  this  court  would 
have  disregarded  the  exceptions. 

mmerr.BhUri,  01  U.  8.  349(23:819);  Wal- 
ton V.  (7.  &  28  IJ.  8.  9  Wheat  651  (6:188); 
JoTM  r.  QroJter  A  B.  8.  Machine  Co.  07  U.  8. 24 
L.  ed.  936;  Hunnioatt  v.  Ptyton,  102  U.  8.  838 
(36:113);  Bronton  r.  Sehullen,  104  U.  8.  410 
(86:797);  PliiUipi  v.  HfegUy,  117  U.  B.  685 
(29:101^;  Bro^  v.  BarUngto*  A8.W.B.O0. 
102  U.  8.  107  (2e;91). 

Ifr.  Juttiee  Bl»tcUbrd  delivaied  the  oplii. 
Ion  of  the  Dourt: 

A  petition  was  filed  in  this  court,  by  the 
Chsleaugay  Ote  and  Iron  Company,  on  the  8th 
of  October,  1888,  pniylngthia  court  to  Issue  a 
writ  of  mandamus  to  the  Honorable  Nathaniel 
Bhipman,  District  Judge  of  the  District  of 
Connecticut,  ascdgned  to  hold,  and  who  held, 
the  Cireult  Court  of  the  United  States  for  the 
Bouthem  District  of  New  York,  lo  aettle  a  bill 
of  exceptiooB  according  to  the  truth  of  the 
matters  which  look  place  before  him  on  the  trial 
of  an  action  at  law  in  that  coorl,  brought  by 
Tlieodore  A.  Blake  against  the  Chateaugay  Ore 
and  Iron  Company,  and  lo  sign  the  same,  when 
so  settled,  as  of  the  10th  of  April,  18^  that 
being  the  day  wbensuch  bill  of  exceptions  was 
submitted  to  him. 

On  the  IGtb  of  October,  1888,  this  court  made 
an  order  that  cause  be  shown  by  Jw^sw  Ship- 
man,  and  by  tbeplalntUI  in  thesmt,oiilhe]2ai 


Goo^e 


SOTRBKB  OODRT  OV  TBE  TThiTRD  STATES. 


Oct.'] 


■hoold  not  IisiiB  M  prayed  In  the  petttlon,  Tbe 
idatnUa  showed  cauae,  in  anewer  to  Uie  peti- 
tion, Md  appeared  bfconiiKl;  but  ~  


■od  cui  gather  thoae  grounds  only  from  the 
MatemeDla  of  tbe  pedtloD  for  tbe  writ  and  of  the 
BDBwer  of  the  plaintiff. 

There  were  two  actions,  each  brought  to  re- 
corer  the  Nloe  of  goods  sold  and  delivered  b^ 
the  plaiouff  to  the  defendaot,  wbioh  actions 
were  consolidated  Into  one.  The  trial  was  had 
before  Jitdgt  Bblpman  and  a  jury,  which,  on 
the  26th  of  Januaiy,  1888.  rendered  a  rerdict 
for  the  plaintiff  for  $9,574.58.  Tbe  docket 
minute  oa  the  court,  of  the  proceedings  after 
[S46]  Ttndict,  as  flnt  entered,  showed  that  the  court 
then  made  the  followiDg  order:  "Iti9<vdered 
that  the  defendant  have  fortf  days  from  Jan- 
oatT  35,  IB^  within  which  to  prepare  and 
sem  a  case  herein,  with  leaTe  to  tnm  the  same 
Into  a  Mil  of  ezoeptlons.  It  is  further  ordered 
that  ludgmeDt  maybe  entered  on  said  verdict, 
and  that  the  defendant  have  a  stav  of  execution 
until  the  decision  of  the  motion  for  a  new  trial 
berdn."  On  the  81st  of  January,  188%  a  Judg- 
ment waareDdandintheactton,  infavorof  the 
plaintiff,  for  |0,0«B.8»,  being  the  amount  of  the 
rerdict  and  costs. 

On  tbe  thhxl  of  HsmA,  1S88,  beiagtbe  thlrty- 
ei^th  day  atler  tbe  80th  of  January,  1688,  the 
dSendant  served  upon  the  attorneys  tA  record 
for  the  plaintlft  a  proposed  bill  of  exceptions. 
It  was  acceptedand  retained  by  auch  attomeya, 
and  the  service  thereof  was  admitted  In  writing. 
On  the  18th  of  March,  1868,  tbe  attraneya  for 
the  plaintiff  applied  to  tbe  attorneys  for  the  de- 
fendant for  ten  days'  addMonal  time  within 
which  to  prepare  and  serve  such  amendments 


OS  they  wiabed  to  make  to  the  proposed  _._  ._ 
excepdoni.  In  doing  this,  tbeyacted  upon  the 
view  that  tbdr  time  to  prepare  snd  serve  each 
amendments  did  not  exidre  nntD  the  18th  of 
March,  1888.  Their  application  was  granted, 
and  a  stipulation  for  ten  days'  additional  time 

was  r •■^---  '-•—'—-- " 

the  21 


filalndfl  served  npou  tbe  atlonqrs  for  die  de- 
endant  a  paper  oontalning  seven^-eeven 
meodnKnts,  whlidi  tbey  deaired  to  make  to 


I  [nopoeed  bill  of  excepUoos.  3ome  of 
rach  prwosed  amendmeuta  were  agreed  to  by 
tbe  dttfendant,  while  othere  were  not  agreed  Va. 
On  the  27tb  of  March,  18S8,  the  attorom  tor 
the  defendaot  served  upim  the  attorn^  for  the 
plaiotiff  a  nolloe  that  tbe  proposed  bill  of  ex- 
ceptions and  iwopoaed  amendments  wooU  be 
presented  to  Judge  Sblpman,  for  settlement  and 
rignalure,  on  tbe  lOih  of  April,  1868,  at  the 
tnlted  SUtes  Court  Booms,  in  the  aty  of  New 
Torfc.  Such  notice  of  settMmeot  was  received 
and  retained,  without  obiectlon,  hj  the  attor- 
n^s  fin  tbe  plaintiff;  and  a  written  admission 
of  tbe  aervlGe  thereof  was  given  by  Ihem  to  the 
atlomeys  for  tbe  defendant. 
[54Tj  On  the  lOlb  of  April,  1668,  the  defendant  ap- 

peared by  it*  attorneys  before  Jv^  Bhlpman. 
and  moved  that  the  proposed  bill  of  exceptions 
&10 


be  settled  and  signed.  The  attomeya  for  the 
plaintiff  appeared  and  oiqxised  the  motion, 
upon  thegroundthatthetermofoonitatwbicb 
the  action  was  tried  had  expired  on  tbe  81st  of 
March;  that  the  forty  days'  time  allowed  by 
the  court,  within  which  to  prepare  and  serve  a 
bill  of  exceptions,  had  abo  expired;  and  that 
the  plaiotiff  was  out  of  court  and  thc^urt  h^iil 
no  longer  any  Jurisdiction  over  him.  The  mo- 
lion  was  continued  uoiil  tbe  next  day,  when, 
lx>(h  partiee  sgalo  appeariog,  Jv^  Shipnmu 
announced  his  decision,  suslainiag  the  objcc- 
tlODS  made  on  behalf  of  the  plaintiff,  tor  Uto 
reason,  then  stated  orally  by  him,  that  tbe  lerui 
of  the  court  at  which  tbe  action  was  tried  IjhiI 
expired,  and  the  forty  days  originally  allowed 
by  tbe  court  had  also  expired,  and  noorderhoil 
been  made,  or  consent  given  by  the  plaintiff  or 
bis  allomeys,exteodlng  tlie  time  tor  signiug  tlie 
bill  of  exceptions  beyond  the  term  at  which  i  lia 
cause  was  tried,  and  no  very  extTBordinnry  cir- 
cumstances were  shown  la  the  case,  lo  justify 
the  court  In  entertaining  the  applicallon;  so 
that,  under  the  rule  laid  down  In  the  esse  of 
ifdHn-v.  EMen,  91 U.  S.  249  [28;819],  theap- 
pllcation  of  the  defendant  for  the  settlement 
and  signing  o(  the  bill  of  exceptions  must  be 

On  the  denial  of  such  motion,  and  on  thelltb 
of  April,  1888,  the  court  made  an  order,  enti- 
tled In  the  cause,  which,  otter  reciting  as  fol- 
lows, "In  this  case,  at  tbe  October  Term,  1S87. 
of  this  court  after  Judgment  upon  the  verdict 
for  the  plaintiff,  a  stay  ottcatj  days,  and  uuti) 
tbe  decision  of  any  motion  foranow  trial  upon  a 
bill  of  exceptions,  having  been  greoted^nd  tho 
said  forty  days  and  the  said  October  Term  of 
this  court  having  passed  and  oo  proper  foundn- 
lion  by  bill  of  exceptions  havlngbeen  taken  by 
the  defendant  to  move  tor  a  new  trial,"  ordereil 
that  sucta  stay  of  execution  be  vacated. 

Oa  tbe  17th  of  A[k1I,  1888,  the  court,  after 
bearing  both  parties,  made  an  order  amending 
the  docket  minute  of  the  proceedings  after 
mdlct.  and  the  Judrment  roll  fouodod  there- 
on, bj  striking  out.  In  such  docket  minute, 
everything  after  the  words  "it  ieoidered,"  and 
laserLng  the  following:  "Mr.  Kellogg  moves 
orally  to  set  aside  the  verdict  as  wamst  evi- 
dence and  for  a  new  trial,  upon  a  UQ  of  exoei^ 
tlons,  to  be  thereafter  drawn.  Tbe  court  over- 
ruled tbe  motion  to  set  adde  the  verdict,  and 
denied  the  atme,  and  oidered  Judgment  tor 
plaintiff  upon  tbe  verdict  to  be  entered,  ami 
that  the  defendant  have  a  stay  of  forty  days  lo 

Cpaie  and  serve  its  bill  of  exceptious,  and  a 
tber  stay  until  the  decision  of  such  motion 
for  a  new  trial  upon  said  bill  of  exceptions," 
The  same  order  directed  that  tbe  order  of  April 
11,  1888,  be  resettled  and  entered  with  the  fol- 
lowing recital:  "In  this  case,  at  tho  October 
Term  of  this  court,  and  on  tbe  35th  day  of 
JanuaiT,  1888,  after  verdict  tor  Uie  plalaUff, 
counsel  for  the  defendant  having  orally  moved 
foranew  trial,  upon  a  bill  of  exceptions,  toba 
thereafter  drawn,  and  tbe  court  having  then 
ordered  Jodzment  for  the  plaiotiff  to  be  entered 
on  said  veidtet,  and  that  a  sUy  of  prooeedhi^ 


Bx  Fabm  CHATmAceAT  On  and  Iroit  C% 


I  no  Mil  of  ezcepttons  bavlDK  beea  presente 
>r  aHowed  b;  the  court,  ana  there  being  n 


Ibe  Orcntt  Court  lor 
New  York  for  two  weeks  ba^nDliig  on  thelStb 
of  Jannnrj,  1888.  Tbti  aeaaion  of  the  cotot 
held  l^  bim  tenninated  on  tlie  27tli  of  January , 
1888,  and,  during  the  time  from  that  day  until 
the  flist  Hondar  of  April.  IBS81  wbicb  WBB  the 
•econd  of  April,  when  the  April  Term  of  that 
court  hc^D,  Jv^  Shipman  was  assigned  to 
hold  no  court  within  the  Sontbem  District  of 
NenTork,  and  he  was  not  at  anytime  between 
the  271h  of  Januarr,  1888,  and  the  second  of 
April,  1888,  within  the  SonthemDbtrictorNew 
York  tor  any  official  pnrposa 

A  writ  of  error  to  lemoTe  the  case  to  this 

court  was  allowed,  on  a  bond  approTed  lo 

rsASl    opci^W  aa  a  anpersedeas,  and  a  dlation  was 

'■        '    serred.    A  tranacalpt  of  the  record  was  filed 

in  this  court  00  the  8th  of  October,  1888. 

The  foregoing  fiicts  are  slated,  partly  from 
the  papers  in  tbe  application  for  the  mandv 
mus,  and  partly  frum  tbe  oontenta  <rf  nch 
record. 

I  of  opinion  that  tbe  writ  of  mandamus 


which  took  effect  <m  the  first  Monday  of  Au- 
gust, 1888,  it  is  piDTlded  that,  when  exceptions 
to  the  opinion  of  tlw  court  are  taken  by  either 
party  on  the  trial  of  a  cause,  be  shall  notbere- 
qiiir«d  to  prepare  his  Ull  of  exceptions  at  the 
trial,  but  shall  merely  reduce  the  exceptions  to 
wriling,  or  the  court  wOl,  on  requeel,  note  the 
point,  and  the  bUl  of  exceptions  shall  after- 
wards be  drawn  up,  amendMl,  and  settled,  r- 
der  the  following  regolatioiu:  Tbe  bUl  of ._ 
ceplions  shall  be  pr^iared  and  a  001^  thereof 
served  upon  the  opposite  party  before  judgment 
is  rendered  on  the  veidlct;  the  opposite  party 
may,  vitbln  four  days  after  such  service,  pro- 
pose amendments  to  tbe  bUl  and  serve  a  oopj 
npon  the  party  who  prepared  It;  if  tbe  puliet 
cannolagree  In  regard  to  theamendmeota,  then, 
within  four  daya  after  such  service  of  a  cofj  of 


tber  party  may  give  to  the 

irwithlnao 

four  days  1 
such  notioe,  before  tbe  ludige  who  tried  the 
cause,  to  have  tbe  bill  and  amendmenU settled: 
tbe  Judge  shall  tfaereupoa  correct  and  settle  tbe 
same  as  he  shall  deem  to  consist  with  the  truth 
of  the  facta;  but,  if  the  parties  shall  omit, 
within  the  several  ttmea  above  limited,  unless 

-'- le  shall  be  enlarged  by  a  Judge,  tbeone 

' *%  and  the  other  to  notify 


krsed  aa  afores^,  he  shall  be  demned  tohavn 
wdvad  his  right  thereta 

A  oorreepondlog  piactioe  prevails  in  the  8u' 
prame  Court  of  tbe  State  of  New  Tork,  tr  its 
rules,  with  variations  as  to  tfaiu.  Under  Uioea 
ndea,aGase,  ora  case  and  ciceptloiis,cracass 
U8n.8. 


is  to  be  made,  and  a  copy  thereof  served  01 
)eite  party,  within  ten  days  after  the  tnai. 
party  served  may,  within  ten  davs  there- 
:,  propose  araendmeDls  thereto  and  serve  a 
ctqty  on  the  party  proposing  the  oaaeor  excep-     • 
tlooB,  who  mav  within  tour  days  thereafter 
serve  the  opposite  porn  with  a  notice  that  tbe 
case  or  exceptions,  with  the  proposed  amend- 
ments, will  be  submitted  at  a  timeand  placeto 
be  specified  Id  the  notice,  not  less  thou  I(»u  nor 
more  than  twen^  days  after  service  of  such  no- 
tice, to  tbe  Jnatice  b«ore  whom  the  cause  was 
tried,  for  settlement. 

It  IB  apparent  that  both  parties  in  this  case 
acted  uiK>u  the  view  that  tbe  rale  of  practiceof 
the  Supreme  Court  of  the  State  applied  to  the 
caae;lhec&use  tbe  plalutifl.  Instead  of  serving  on 
the  defendant  his  proposed  amendments  to  the 
bill  within  four  days  after  the  third  of  Harcb, 

required  by  the  Bole  of  the  Circuit  Court,      [BSS] 
dted  ten  days,  under  the  Rule  of  the  Supreme 
Court  of  the  State,  and  then,  on  the  18th  of 
March,  obtained  a  stipulation  from  the  defend- 
ants giving  ten  days' additional  time  to  prepare 


notice  of  settlement  of  fourteen  davs,  for  tbe 
10th  of  April,  on  the  plaintiff,  inleaded  to  com- 
ply, as  It  b  fact  did  comply,  with  the  require- 
ment of  the  rule  of  tbe  state  court  that  such 
notice  should  be  a  notice  of  not  less  than  fonr 


Court  whiob  required  a  notice  of  not  more  than 
four  days,  because  a  notice  of  fonr  days,  served 
on  the  87th  of  March,  would  have  beok  for  the 
Slst  of  March,  and  Jvdge  Shipman  was  not 
then  wiUiin the SouthemDiBtrictofNew  York, 
so  as  to  be  able  to  perform  any  Jndldal  act 
tbere;nordidhecome  there,  SOBS  to  be  able  to 
do  so,  until  the  second  of  April,  188a  Under 
these  drcumstances,  the  notice  for  the  10th  ot 
April  was  a  reasonable  compliance  with  the 
Bole  of  tbe  Circuit  Court. 

We  are  of  opinion  that  the  practice  and  rales 
of  the  state  court  do  not  apply  to  proceedioga 
in  tbe  Circuit  Court  taken  for  the  purpose  of  re- 
viewing in  thb  court  a  Judgment  ot  the  Circuit 
Court,  and  that  such  rules  and  practice,  em- 
bmdag  the  prepantlou,  perfecting,  setUIug 
and  s^tng  ot  a  bOl  of  exceptions,  are  nM 
within  the  "practice,  pleadings  and  forms  and 
modes  of  proceeding"  in  the  Circuit  Court  which 
are  required,  by  section  914  of  tbe  Revised 
Statutes,  to  conform  "as  near  as  may  be"  to 
tbe  "  practice,  pleadings  and  tonns  and  modes 
of  proceeding  existing  at  tbe  time  in  like  causes 
In  tbe  courts  of  record  of  the  State"  within 
which  the  Circuit  Cotirt  is  held,  "any  rule  of 


[uired 
....  "W** 

.and  providedT  that  the  written  instrtio- 

tions  of  the  court  should  be  taken  by  the  Jury 
in  their  retirement  and  returoed  with  the  vet- 
diet,  and  that  papers  read  In  evidence  might  be 
carried  from  Uie  bar  t^  the  Jury.  The  court 
cbarged  the  Jury  upon  the  facts,  and  refused  ntfCAi 
U>  permit  them  to  take  to  their  room  tbe  writ-  1<><'*J 
ten  instnictima  given  by  tbe  court,  or  papen 
fill 


SvPXBMK  Court  op  thi  ITsitxd  State& 


read  In  erldenee.  Tbli  court  beld  tbmt  tbi* 
wunotenor,  becannthB  peraonal  conduct  and 
adminlatntlonof  tbejndge  in  tbe  dUcbarge  of 
faU  Mpante  fmu^lona  wts  not  practice,  or 
pleading,  or  a  totm  or  mode  of  proceeding, 
within  ihe  meaning  of  those  lennB  in  tlie  Act 
of  Congiew. 


InladiaiumoUtdBL  L.  B.  Ot-W.  Bmt,  B8 
_.  _  >1  raS:  898]  a  itate  Btatute  prescribed 
ttiat  the  loan  tiunld  reqnln  the  Juty 


«WQr  ^tedal  ibteiTOKatoriea  in  addition  to  find- 
ing •  general  reidict.  Tbia  court  held  that 
that  proviiloo  did  not  apply  lo  the  courta  of 
the  TTnitad  States;  and  that  the  Act  of  CongreM 
did  not  spidy  to  a  motion  for  a  new  trial,  nor 
•Sect  tlM  power  of  the  Oircuit  Court  togrant  or 
refuae  a  new  trial  In  tie  dlccreUon.  ThiB  last 
point  waa  ag>In  ao  ruled  in  Ntwotmb  t.  Wood, 
67  U.  8. 68t  [34: 1085], 

Inhannonrwith  tbeforegoingdedrions,  we 
are  of  opinion  that  section  »14  does  not  extend 


does  not  extend  to  prooeedinn  to  enforce  _ 
Judgment,  becanae  oj  aectionllts  apeciai  pio- 
▼isiona  ate  made  as  to  a  remedy  bj  eiecotioo 
or  otherwise,  to  reai^  tbe  property  of  a  Judg- 
ment debtor,  by  borTowing  from  the  lawa  of 
tbe  State  only  those  remedies  then  already  ex- 
isting, or  which  should  thereafter  be  adopted 
by  general  rules  of  the  (^rcult  Court  Lamaiter 
Y.  Kider,  128  V.  8.  878  [81:  888].  The  object 
<d  section  914  was  to  assimilate  tbe  form  and 
manner  in  which  tbe  parliea  should  present 
their  claims  and  defense.  In  the  prepamlion  for 
the  trial  of  suits  in  the  federal  courta,  to  those 
prevailing  in  tbe  courts  of  tbe  State,  As  we 
nave  seen,  it  does  not  Include  slate  statutes  re- 
quiring instructlona  to  tbe  Jury  to  be  reduced 
10  writing,  or  those  which  permit  eucli  Instruc- 
tions, and  certain  papers  read  in  evidence,  to 
be  taken  by  the  Jury  when  thev  retire,  or  those 
which  require  toe  Jury  to  beairecled,  If  they 
return  a  general  verdict,  to  find  spedally  upon 
partlciilar  questions  of  fact  involved  In  the  ts- 
snes;  and,  as  it  does  not  apply  to  a  motion  fora 
new  trial,  nor  affect  tbe  power  of  the  Oircnit 
Court  to  grant  or  refuse  a  new  trial  at  Ita  dis- 
cretion, ao  it  does  not  cover  au^  other  meana 
of  enforcing  or  revising  a  decision  once  made 
hv  the  Circuit  Court.  The  mauneror  the  time 
of  taking  proceedings  aa  a  fouada^on  for  tbe 
removal  of  a  case  by  a  writ  of  error  bom  one 
federal  court  (o  auotber  la  a  matter  to  be  rega- 
lated  exclusively  by  Acts  of  Oongress,  or,  wben 
the;  are  ailent,  \ij  methods  derived  form  the 
common  law,  troni  audent  Eogllab  Statutes,  or 
from  the  rules  and  piactioe  of  the  courts  of  the 
United  States.  Tbe  only  teguiation  made  by 
Congress  as  to  UUs  of  exceptions  Is  that  con- 
tained hi  section  MS  of  tbe  Revised  Ststntes, 
which  providea  that  they  shall  be  snffldendy 
ftuthenttcaled  l>y  Uie  aignature  of  the  presiding 
Judge,  without  any  seal. 

These  views  were  adopted  by  the  Circuit 
Court  for  the  Southern  District  of  New  York, 
in  Whaim  v.  Sieridan,  ISBbtchf.  884,  and  by 
the  Circuit  Conrt  for  the  Dlslrictof  Massachu- 
setts, in  United  Statet  r.  Ihiia,  IS  Fed.  Rep. 


"prepare  and  serve,"  in  the  order  allowing  tiM 
forty  days,  clearly  meant,  in  view  of  Rules  A7 
and  6D  of  the  Circuit  Court,  that  the  proposed 
bill  waa  to  be  prepared  and  served  on  Ihe  op- 
posite party  within  the  forty  days,  so  that  be 
might  propose  amendmeels  to  It  within  the 
time  preecril>ed  bv  Ihe  ralesL  It  waa  so  pre- 
pa'cd  and  served  within  the  forty  days.  It  waa 
retained  by  Ihe  phtlntifl  for  ten  days  after  il> 
aervice.  He  then  oUained,  by  stipnlaUon, 
from  the  defendant,  ten  dayT  more  time  to  pie- 
pare  and  serve  amendments.  The  proposed 
amendments  were  anred  on  tbe  tenth  day,  and 
the  notice  of  settlement  waa  accepted,  written 
admission  of  lia  aervice  was  ^ven,  and  it  was 
retained.  Under  theae  and  the  other  drcnm- 
stanoes  above  detailed,  we  tUnk  the  defendant 
was  entirely  regular  in  Ita  practice,  and  that 
the  plaintiff  was  estopped  from  raising  the  ob- 
jection which  be  made  before  Judge  Shfpmaa 
On  tbe  facts  of  the  present  case,  the  decision 
in  MMer  t.  SAUn,  91  U.  8.  &49  [23:  819],  has 
no  ai^Icatlon.    In  that  case,  on  a  trial  oj  Ihe 


conrt,  without  a  Ju^,  of  an  action  atlaw,  ther* 
was  a  general  flndine  for  the  plaintiff,  and  a 
motion  for  a  new  trial.    The  motion  was  con- 


tinned  until  tbe  next  term,  when  It  w 
ruled,  and  judgment  waa  entered  on  tlie  find- 
Idg.  At  ifae  latter  term,  a  writ  of  error,  re- 
turnable to  tbla  court,  was  sued  out,  and  the 
t«rm  was  adjourned  without  any  bill  of  ex- 
ceptions having  been  signed  or  allowed,  or  any 
time  having  been  given,  either  by  consent  of 


n  day  of  the  writ  of  error,  a  bill  of  eicep- 


appear  that  that  had  been  done  with  the 
consent  or  knowledge  of  the  plaintiff.  On 
these  facts,  this  coiut  held  that  tl>e  order  ti 
the  court  below,  direcUng  the  flUng  of  tbe  bill 
of  exceptions  as  of  the  date  of  the  nndlng,  waa 
a  nullity,  on  the  ground  that  the  parties  mid,  in 
J . J, —  ■--•-In  lav 


by  the  expressorder  of  Ihe  court,  made  during 
tbe  term,  and  by  a  snffldent  compliance  on  tha 
part  of  the  defendant  with  the  rules  of  the  Oc- 
cult Court,  and  by  what  most  be  held  to  baTe 
been  tbe  consent  of  the  plaintiff. 

In  this  view  of  the  case,  the  question  whether 
the  term  at  which  Ihe  verdict  waa  rendered 


ruary,  or  on  theSIst  of  March,  being  the  Sat- 
urday next  preceding  the  Orst  Monday  of  April, 
b  immaterial.  Tbe  Rules  of  the  CircnitODurt 
dearly  contemplate  proceedlnga  to  perfect  a 
Uil  of  exceptions  within  tbe  times  Umited  by 
those  rules,  wltliout  reference  to  the  expiration 
of  a  term.  Bv  section  658  of  the  Revised  Stst- 
ntes, terms  of  tbe  CircQlt  Court  are  appointed 
10  be  held  in  tbe  Southern  District  of  New 
York  on  the  Qrst  Monday  in  April  and  the  third 
Monday  In  October,  "and  for  the  trial  of  crim- 
inal causes  snd  suits  In  equity"  on  the  last 
Monday  In  February.  Tlie  defendant  oontnods 
tiist  the  October  Term  termlnaied  at  Ihe  begin- 
ning of  the  February  Term,  and  the  pl^ntifl 
contends  that  the  October  Term  tennlnated  at 
U8U.I. 


),  Google 


GLAaoow  T.  Bake*. 


(5B71        A  writ  of  mmdairmamay 


_  ,  jaoperly  be  Inn«d 

1^  tUa  court,  to  compel  tfie'luage  of  an  Inte- 
rior court  to  Mttk  and  ukd  b  bill  of  eicenUoDi. 
B»  parte  Oraru,  80  U.  8.  5  Pet.  180  [8:  92]. 
Sndi  a  writdoei  not  undertakeUi  control  tbe 


dde  any  point  uUng  on  Ita  Ktilement;  but  It 
only  compela  him  to  Kttle  and  olgn  It  in  aome 

T%awritntaimtain  tb«  tarmg  tf  tAt  pntfer 
^  th»  petition,  eemman^ng  M<  Jvdgt  to  tOU* 
t/ie  iitl<^«tetitiotu  tmdtnd  bg  (A«  d^endant, 
aeearding  to  the  Imlh  ^  the  matten  vMeh  took 
place  b^are  him  on  (A«  trial  of  the  itforeuid  oa- 
tion,  and.vhenio  tettted,  tongnitatcfthelOth 
day  ^  AfoH,  1S8S,  that  being  the  day  MA«n 
thepropoeedbtUandprvpoeedamendnunti  «ert 
mbndtkd  to  him  for  tetUeraetU. 


WnXIAH  OLABOOW,  Jr.,  Snrrlrlng 

Commlasioner,  etc.  P(f.  M  Brr„ 

e. 

JOHN  BAKER  XT  u. 

(SraB.  a  Beportco^ea.  BOO-STS.) 

JuHtdieUoH  tf  tvpreme  eowrt  to  revien  itate 
judgment— Act  ^  Jum  13,  18SS—^onjlrmitt0 
8l.  louie  lande—Aet  of  IStO—eufflcterten  ^ 
.proof. 
LTlila  oonrt  haa  jurMkitkM  to  tevleir  a . 


D  dtraute  a 
180a,&«Aa 


. o(  t_.   

<ui«a  exerolaed  over  tbein. 

3.  Tbe  Act  of  June  IS,  ISU.  br  wUoh  certain 
cown  or  TlUa>elota  InoradjolntaiB  the  cMd  TUlas« 
«f  at.  LaolaaodotberTlUuM  or  towns,  which  had 
been  Inhabited,  oultivated  or  pooeesed  prior  to 
tbe  nth  of  December.  UOB,  were  oooflnned  to  the 
tnhabllaDta  ot  tbe  reqieotlve  towna  or  TUIa«ea  ao- 
wrnUnc  to  their  MTeral  rlxbt  or  rlsbla  In  oonunon 
tbereto,  WM  a  prnwmt  grant^at  the  moment  of  Ita 
paaece,  of  all  the  title  of  the  United  statee  to  auch 
bod  aa  bad  been  bo  Inhabited,  cultlTated  or  nna- 
•eased  prior  to  UCS-andoperBtedtoooDTeroi 


>  ooDTer  or 
lewltUnlb 


m  thereto. 

<.  Buob  landiillil  aot  afterwarda  pan  to  tbe  State 
«t  HlMOOri,  br  virtue  of  the  Act  of  ISiXl,  tor  scbool 

t,  OiM  wba  olalma  to  hare  purchased  the  Utle 
Mitns  from  tofia  oeonratloii,  oultlTatkin  or  pcO' 
MBAm  la  not  required  to  prore  with  certalntr  and 
pteoMMi  tbe  Utae  when  and  the  peraoa  who  cum- 
rated  or  oooupled  that  predaa  iiroperlj  elsht^  or 
-Ine^Tearaaco. 

e.  Hdther  tSa  i 


[No.  40.] 

^Bvd  Oct.  94,  U.  to,  18SS.    Decided  Dee.  10, 

188S. 

IN  ERROR  to  Iba  Supreme  Court  of  tbe  State 
of  MisBoarl,  to  review  a  Judgment  In  favor 
tA  defendanta,  in  an  action  of  ojeclment  to  re- 
«OTerlaDd».    4ffim»d. 
Its  U.  8.  V.  B.  Book  tt  8 


Roported  below,  SB  Ho.  OSO. 

Tbia  waa  an  actlooof  etoctment,  b^un  In  tha 
atate  cticolt  court  in  IBSS  by  Qlawow,  tbe 
plaintiff  in  error,  and  two  otheia  ^isce  de- 
ceased), aa  Conumaaionera  fotlbe  State  of  Hia- 
Bouri. 

Plaintiff  ncevered  of  defendanta  a  triangu- 
lar shaped  track,  containing  about  Sny-three 


Court  of  Miasouri,  was  by  that  court,  In  1885, 
rereiaed,  and  a  final  lodgment  thereupon  n- 
lered  therein  for  the  defendanta. 

From  thla  last  Judgment  the  plaintiff  baa 
brougbt  the  case  here  by  writ  of  error. 

The  furtber  facta  are  atated  In  the  optulmi. 

Meetn.  JfitMn  L.  Qrat,  Elmar  B.  Adaaas 
and  John  W.  Drrdcn,  forptaintIS  In  error: 

The  reservation  contained  in  section  2  of 
tbe  Act  of  June  IZ,  1613,  did  not  prevent  the 


Hammond  J.  St.  Louti  P%iUe  3ehoalt,  8  Ho. 
74:  Sberle  v.  BL  Louie  Pub.  BehooU,  11  Ho.  26S; 
Odban.nSY.Wdlker,ilUo.1lS6:Kieiaiw.8t.Ij»iU 
Pub.  Sehooie,W  Ho.  Kli  &(7.onapp.  B9U.& 
18  How.  26  (IS:  837);  PHebier.  WMn^.  78  C. 
8.BWall.  187, 196(19:688,871);  Toeemile  Vat- 
la  Gate,  Si  TJ.  S.  Iti  Wall.  87  (SI:  BS);  Bam  t. 
Mo.  69  U.  9  18  How.  188  (16:887);  8.0.  below. 
IB  Ho.  601. 

The  Act  of  1830  was  a  compact,  by  one  aov- 


ereigo  i 


more  strictly  than  other  Acts. 

Ootmer  T.  BoberU,  60  U.  a  18  How.  178,  190 
(IB:8U);  Beeeherv.  Welherin.ViV.  8.  617  (34: 
440);  Sam  t.  Mo,  lupra. 

No  means  were  provided  by  the  Act  of  1813 
for  selecting  the  particular  lands  which  should 
conatltule  the  one  twentieth  reaerved  for 
scboola.  The  Act,  therefoie,  waa  incapable  ot 
enforcemeDt  and  of  no  effecL 

SideU  V.  Qrai^Bean,  111  D.  8.  418,  4S9  (38: 
_  II.  880);  JftnottfT.  Maetty,  «  U.  8.  8  How. 
3S3  (13: 1066);  Bogee  T.  Papin.  11  Ho.  36; 
EberU  V.  St.  LouU  Pub.  Sehoole,  Id.  364 

Tbe  reservation  of  1812  was  at  that  time  but 
a  mere  fioat,  and  bad  not  attached  to  the  par- 
tlcQlar  parcel,  within  the  general  survey  of  the 
-wn,  that  wasgraotedby  the  Actof  1820  and 

<  did  not  affect  that  grant. 

Menard  v.  Mattev,  etipra;  Fremont  v.  V.  8. 
68 n.  S.  17  How.  642,  S68  (IQ; 341,  246);  Gouein 

Labatut,  60  V.  8.  19  How.  208,  210  (16: 601, 

5);  iZirntAaisT.  Am«U,  sen.  B.I8WaU.26B, 
266  (31: 886.  889);  MiUerr.  DaU.KXJ.  6.  iTS, 
476  (2S.  786,786);  17.  8.  T.  MeLaughlin,  137  U. 
8.  460(<infa,  318). 

The  duty  of  fixing  the  outbounda^,  and 
selecUng  ihe  lota  to  satisfy  the  reaervatloQ,  be- 
longed to  the  political  authorities.  Their  action 
as  to  that  was  conclusive  i^wn  the  schools  of 
the  town. 

Weet  V.  Ooehran,  68  U.  B.  17  How.  414,  416 
(16:114.1im;  Stat\^onIr.  Tautor.sa  v.  B.  IB 
How.  413  (16: 464);  Brj/an  t.  ForqrtA,  60  U.  a 
IS  How.  886  (16: 676);  JfacAon  ▼.  Fbr^,  OS 
U.  S.  24  How.  177  (16: 781):  Oarondetet  v.  «. 
Loute,  66  0.  8.  1  Black,  179(17:103);  QlaeooH 
T.  ibrMi,  66U.  S.1  Black,  603(17:04);  ^n. 


SOPBBME  COUXT  OF  1 


t  Uhitkd  BtAstm. 


Oct.  Tk&h, 


The  United  SUtes  is  presumed  to  luYe  title  to 
■11  land  which  H  grants. 

Limg  T. MeDow,  en  Mo.  Wl;  llfinl«r  y.Ortm- 
BwKft,  Oe  TJ.  8. 18  How.  87  (IB:  878). 

Ad  onlitandlDg  title,  U  barred  by  time,  or 
absndoDed,  will  not  avalL 

Ftitler  Y.  Joiee,  8  Wash,  0.  C  Ml;  JaOctim 
T.  Bttd*on,  8  Jolms.  888;  BmtteU  v.  Eorr,  47 
Mich.  288;  MeDonald  v.  Bchnetfyr.  27  Ho.  410; 


Harr.  &  J.  112. 

Abandonment  was  a  familiar  mode  of  lodng 
title  to  land  under  Spanish  Law. 

Vint  V.  St.  Lovii  Pub.  aduolt.  28  Ho.  076; 
X<v'(iy#  7.  iVintM,  S  Ho.  020;  fiige  t.  SeMbel, 
11  Ho.  188;  Bt/ron  7.  a^pv,  18  Ho.  4S8; 
Soulard  T.  COark,  10  Ho.  VTO;  Barada  t.  Alum- 
mtAof,  20  Mo.  102;  St.  louU  ▼.  Tbtwy,  21  Mo. 
904;  OIorA  r.  flomnifrb,  86  Ho.  tSO;  Vatguf 
T.  Air^,48Mo.  S47. 

Lands  Uraa  loot  bj  aboDdonmsnt,  or  forfeit 
ore,  before  1612,  or  whose  former  owners  bad 
died  wllfaout  hens,  were  not  granted  to  'anyone 
bythe  Actof  1812. 

Ai^  T.  BeMbtl.  11  Mo.  188, 185;  Bifron  t. 
Barpif.  18  Mo.  468;  Strvlfterv.  Lveat,  87  V.  S. 
13  Pet.  410(2:1187). 

The  lots  In  the  common  field  were  not  con- 
flnned  by  the  Act  of  1812  In  a  bodv.  aa  one 
field.  Each  lot  was  confirmed  Kverally  to  fU 
separate  ownei,  or  cWmant,  by  its  boundaries, 
■a  ther  actoaUr  existed  on  thegronnd. 

OiUtard  T.  aioddard,  S7  U.^.  16  How.  494 
04: 1030);   Qtatgmt  y.  UndeU,  BO  Ha  60,  70, 

The  Orand  Prairie  common  field  was  not  In- 
iHamA,  but  was  an  opm  aiea  of  land.  It  was 
not  a  field  In  the  uanal  seoae  of  the  word. 

MaekoM  t.  Vmmt.  46  U.  8.  4  How.  421  (11: 
1088);  Otiitard  t.  Stoddard,  lupm;  ZetBoU 
T.  BramOt,  4B  U.  8.  4  How.  440  (11:1061); 
FUMY.  SehtOtt.  11  Ho.  174. 

A  grant  to  A  a  B  is  of  no  effect,  because 
no  one  can  say  which  Is,  and  which  Is  not,  the 
grantee. 

Bacon,  Abr.  title.  Grant,  C.  pp.  610,  611;  1 
Shep.  Tondi.  287;  Tlumiu  y.  Mart^l^  10 
PICK.  807;  Jadcton  t.  Simmt,  3  Jobus.  Caa. 


171. 

The  documentary  evidence  was  not  auffldent 
to  establish  presumptively  grants  under  the 
Act  of  1818,  to  the  claimants. 

Qamaelit  t,  Piquignot,  57  H.  8.  16  How. 
4S1  a4: 1018);  SouUtrd  v.  AOm,  18  Mo.  SOI; 
Bvyei  T.  D.  a  40  U.  8.  16  Pet  SIS  (10: 715); 
U.  B.  Y.  Ddetpint,  40  X5.  8.  15  Pet.  819  (10:758); 
U.  S.  V.  Miranda,  410.  a  16  Pet  168  (10:920); 
SideB  Y.  Ofwuften,  111  U.  8.  418  (88: 821). 

Tlie  conflnnatlon  of  the  Bizet  claim  by  the 
Act  of  1B8S  would  be  Junior  to  the  tiUe  of 
plaintiff  tmdtr  the  Act  of  1820.  It  would  be- 
gin In  1S8S. 

Zm  JMf  T.  AmhU.  45  U-  8.  4  How.  449 
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(11:  ion);  Mtnofd  t.  Jfaisqr,  49  H.  S.  8  How. 
398  (18. 1086);  Jkbmrtert  r.  Xmtten,  60  U  & 
16  How.  S36  (14: 8(W)j  8.  0.  below,  14  Ha  87; 
Dent  r.  Biganon,  3H  Mo.  482;  OabamU  v. 
Walker,  81  Mo.  874;  WaBer  t.  Ton  J%vt,  14 
Mo.  81 

The  lurreyi  of  CocenB  were  no  erldeoce  cJ 
the  location  of  the  lots  confirmed  to  the  several 
claimants,  because  of  their  nonconform!^  to 
the  descriptions  of  thoae  lota  as  given  in  ibe 
confirmatione.  ■ 

U.  8.  Y.  BalUek,  68  U.S.  1  Wall.  489  (17:664); 
FtMtal  r.  U.  8.  69  U.  8.  2  Wall.  640  (17:789): 
ViOaiabot  v.  U.  a  61  U.  8. 10  How.  641  (18: 
681):  it;  A  V.  Lmy,  88  U.  8.  18  Pet  81  (10:68); 
U.  B.  Y.  Fortee,  40  U.  8.  IB  Pet  178 
(10:701). 

The  questions  raised  by  the  assignments  of 


MmdtKk  V.  Mem^U,  87  U.  8.  90  WaU.  990 
m-.  420);  Maekay  v.  DiOoit.  46  U  S.  4  How. 
421  (11:1088):  Oautia  v.  Ldbatut;  60  U.  a  19 
How.  909  (IB;  601);  Carondda  r.  a.  Louie,  64 
U.  a  1  Black,  179  (17: 10^;  Magwire  v.  T^ler, 
66  U.  8.  I  Black,  196  (17: 187):  awnaefa  v.  Pi- 

eispiot,  B7  U.  a  1<  How.  461  (14: 1012);  Ho. 
pv.  SUt  1879,  S  8781. 

Meter*.  Rob't  E.  OoUlns.  JMn  Ftoumef/, 
ThoB.  T.  Okatt  and  Chmrlea  Ofbaon,  for 
defendants  In  error: 

All  ot  the  land  In  controversy  In  this  case  ta 
a  part  of  the  Grand  Prairie  common  field  ad- 
loining  the  Town  of  St  Louis  in  the  former 
Territory  of  Missouri;  and,  all  of  said  common 
field  having  been  inhabited,  cultivated  or  pos- 
sessed as  common  field  lota,  prior  to  the  20lh 
day  of  December,  1608,  by  innabitaDls  of  Miid 
Town  of  8t  Louis,  tlie  title  of  the  tTnited 
Slates  to  said  land  was  vested  in  fee  simple  ab- 
solute, without  requiring  survey  or  patent,  in 
BDCh  inbabitanUof^St.  Louis  who  so  inhabited, 
cultivated  or  possessed  said  common  field  lots. 


Furtber  Provision  for  Settling  the  (Claims  to 
I^nd  In  the  Territory  of  Missouri" 

Aim  v.  .%&!>M.  llMo.167;  JA'Ihirn  v.iAtr- 
Af.  2%  Mo.  BU:  Gla»s<^  v.  LindeU.  50  Mo.  60; 
(?taiff<?w V.  Safer, 73 Mo.  441;  OaitardY.  Stod- 
dard. 57  U,  8.  16  How.  494  (14:  lOSO);  Qla»go» 
V.  Bortit,  66  U.  S.  I  Black,  696  U?:  HO). 

It  Is  because  a  plaintiff  Is  the  only  person 
entitled  to  the  land  sued  for  In  ejectment,  that 
be  is  permitted  to  recover.  He  must  show  both 
a  legal  Interest  and  a  poesessory  title,  to  the  ex> 
elusion  of  all  others. 

Ho.  Rev.  Stat.  1879,  p.  878,  8  2240;  Batd  y. 
Bdrmm,  88  Mo.  486;  2  OreenLEr.  g  808;  Ad- 
ams, Elect  88. 

The  lact  that  the  land  in  controversy  Is  not 
within  the  outboundary  line,  as  platted  on  Map 
X,  does  not  affect  the  dOes  to  common  fiela 
lots. 

MiOunt  T.  Am%,  and  Olaegen  ▼.  H^rti; 

The  proccedinga  before  the  reoordv  of  land 
titles  and  the  boud  of  commissioners,  toother 
with  the  certiflcato  of  confirmation  and  the 
United  Slates  surveys,  are,  as  asainst  the  plaint- 
iff in  error,  nnditpated  pioof  of  a  grant  by 
the  Act  of  181S  to  the  peiaona  Jnamed  of  the 
land  embraced  In  said  surveys;  and  said  gnat 
ISS  V.  A 


Gluoow  t.  Bakkb. 


U  a  better  title  than  that  of  the  plnlntlfl  In  «r- ' 
ux  claiming  under  the  Act  of  18iM, 

Soulard  V.  AUm,  18  Ho.  fiSl;  Barriton  t. 
Page,  16  Ho.  18S;  Gamaehe  t.  Piguign&t,  17 
Ho.  SIO;  MiOum  v.  Hardy,  38  Ho.  Sl9. 

Mr.  JvtUu  Hlller  dellTeied  the  opinion  of 
tbeooart: 

The  writ  of  error  In  tbb  caae  bringi  before 
na  Ua  review  a  judgment  of  the  Supieme  Court 
of  the  Btate  o(  JdisHOurl,  rendered  on  the  11th 
day  of  Hay,  1865,  In  a  aait  commenced  la  the 
Sdot  Louie  Land  Oourtof  Saint  Lonii  Coontj, 
In  tbat  SUte,  on  the  IStb  day  of  September, 
18SS. 

This  suit  la  In  ttao  nature  id  «a  acUoD  of 
ejectment  to  reoover  poeseedon  of  about  two 
hundred  acrea  of  land.  It  was  tried  three  or 
four  limes  In  the  court  of  original  JnTiadictfra, 


_  _ .  or  twice  before  the  court  of  appeals, 
court  of  tntermediate  review;  uid  baa  b^n 
three  llraea  heard  and  decided  in  the  Supreme 
[Sei]  Courtof  the  State  of  Miasouil.  Allof  thede- 
cialonB  of  the  latter  court  have  been  In  favor  of 
the  defendants,  and  ttie  last  one  ie  now  before 
ua  It  Is  one  of  a  class  of  cases  veiy  numer- 
one,  maay  of  which  have  reached  this  court, 
growing  out  of  claims  for  land  wblch  bad  tbdr 
mceptkm  prior  to  the  Treaty  of  1808,  by  which 
the  United  States  oblalned  the  region  of  conn- 

S  called  "LouieiaDa"  from  France.  Article 
of  that  Treaty  reads  as  follows: 

"Tbe  inhabitants  of  the  ceded  territory  shall 
be  Incorporated  In  the  Union  of  the  United 
Btates,  and  admitted  as  taaa  as  possible,  ac- 
cording U>  tbe  prlndples  of  the  Federal  Con- 
■tltution,  to  the  enjoyment  of  all  the  r^hta, 
advautaeea,  and  Immuoitiea  of  dtlmia  of  the 
United  States:  and  In  tbe  mean  time  they  ahall 
be  maintained  and  protected  in  the  free  enjoy- 
ment of  their  liberty,  property,  and  tbe  rdlglon 
which  they  profaar^    8  Stat,  at  L.  900. 

This  proniloa  for  the  protection  of  the  ricfata 
of  private  property  la  probably  no  more  uan 
what  followa  by  the  inloclplee  of  the  law  of 
natlona  upon  the  transfer  of  the  allegiBDce  of 
tbe  inbaUtants  of  a  given  territory  from  one 
CDvemment  to  another.  Tbe  O^  of  New  Or- 
leana  was  the  prindpol  center  of  population  of 
tbla  large  extent  of  country  at  the  time  the 
Treaty  wa«  made  with  France,  bnt  there  were 
also  many  villages  and  towns,  generally  located 
along  the  Hlsainlnpi  River  and  npon  some  of 
the  other  navigable  streams;  and  the  Town  of 
SalDt  Louis  aeems  to  have  become  tbe  U^^ 
of  tbeae  In  tbe  northern  part  of  It  at  tbe  bc^- 


Dlng  of  tbe  centniy.  Tus  territniy,  known  as 
Looifiana,  was  for  many  years  tbe  subject  of 
negotlatloDB  and  contesU  utween  the  Oovem- 
meots  of  France  and  Spain.  It  had  been  held 
by  tbe  latter  oower  and  under  it*  control  for 
some  thlity-dgbt  years. wben,  by  theTreatv  of 
San  Ddefona^  October  1, 1800,  It  was  re^xded 
by  Spain  to  France.  Ko  actual  transfer  of 
poiaesdon  had  been  made  under  this  Treaty  at 
tbe  time  tbat  of  ISDS  was  rtttifled,  by  which 
we  acquiied  tbe  coostry  from  tbe  French  Oov- 
emmeDt;  bnt  formal  proceedlnD  were  taken 
IminedlBiely  thereafter  by  wbldt,  at  Hew  Or- 
leans, poaaeHlon  was  deuvered  to  the  French 

imtJ.  & 
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following  this,  possession  was  formally  passed 
over  to  Oen. Wilkinson,  representing  tne  Uell- 
ed  States.  Correeponding  changes  of  flags 
were  made  at  the  time  at  New  Orleans,  and 
similar  transfers  were  effected  at  Saint  Loola 
on  the  9th  and  10th  of  March,  1804. 

Tbe  acquisidoa  of  titles  by  Indlvldnala  to 
lands  from  tbe  Oovonment,  both  under  tbe 
French  and  Spanish  r^i^Anei,  was  of  die  simplest 
character.  An  application  to  the  Qovemor, 
who  usoally  resldea  at  New  Orleans,  or  to  a 
Lleutenant<foven)or,  for  leave  to  cultivate 
some  of  the  land  under  Uls  autborltv,  was 
rarely  refused;  and  when  such  an  sppflcatlon 
was  rejected,  it  was  generally  upon  the  ground 
that  same  previous  ^>plicant  baa  a  better  rtght 

Some  of   these  g — ' '  —' 

marked  out,  and  U 
oonsldered,  when  accompanied  by  poaseasioii. 
to  complete  tbe  title.  Many  Indlvlduala,  how> 
'-    >r  laoda  under  litlei 


which  were  not  perfect;  and  when  the  country 
came  into  the  control  of  the  United  States  n 
became  the  purpose  and  obvious  duty  of  the 
Qovemment  to  secure  to  tbeae  people  all  the 
rights,  however  imperfeot  or  inchoate,  which 
bad  been  acquired  oy  them  under  the  domln- 
km  of  dther  France  or  Spain.  Hoet  of  tbe 
Inbabitants  of  tbla  territory  were  French. 

The  Qovernment  of  ttie  United  States  pe^ 
formed  this  dnty  In  the  most  liberal  manner. 
It  commenced  by  passing  an  Act  of  Congrew 
In  1800  (a  Stat,  at  L.  834),  and  a  supplement 
thereto  In  1806  (2  U.  8.  Stat,  at  L.  891),  which 
was  amended  in  1607  (2  Stat,  at  L.  440),  by 
which  three  commissioners  were  appointed  for 
the  purpoee  of  establiahing  these  land  clolma 
and  separating  them  from  the  public  domain. 
This  commlsdon,  called  the  Old  Board  to  dia- 
tinguisb  It  from  another  which  sncceeded  it, 
made  a  report  of  its  proceedings  to  Congresi 
in  the  year  1811.  It  rejected  a  very  la^e  pro- 
portion of  the  clalma  submitted  to  It,  and  the 
Wd  rules  which  were  applied  lo  the  cases 
brougbt  before  it  tor  adjudication  occasiooed 
much  discontent.  A  history  of  the  efFort  to 
Indtice  Ooogrees  to  lome  more  liberal  ptoviskm 
in  regard  lo  them  abowe  that  (hat  body  was  very 
tolly  Informed  aa  to  the  proceedings  taken  by 
the  commission;  and  It  was  upon  the  repieaen- 
tatlon  oi  at  least  one  of  the  oommlssieneis,  aa 
well  ai  statements  of  some  other  persons  who 
were  Intererted  In  and  cognisant  of  the  state  of 
afMra,  and  upon  petitlone  presented  to  It, 
wblch  may  be  found  among  the  Ameiicaii 
State  Papers,  tbat  Congress  was  Indnced  to 
pass  a  much  more  Ubeiil  slatote  In  remrd  to 
these  olalmL  It  was  approved  June  IB,  18U 
<S  Stat,  at  L.  74^,  and  provided  for  tbe  ap- 
pointment of  anotiier  board  of  oommisslonen 
with  authori^  to  i»-examlne  the  claims  wbich 
had  been  rejMted,  aaweUaa  to  InveaUgateotb- 
en  not  prmously  presented,  and  directed  a 
report  to  be  made  to  Congress,,  Tlie  flrat  and 
second  sections  of  this  itatnte,  whlcli  ii  aofv 
posed  to  be  controlling  In  regard  to  the  case 
now  before  us,  read  aa  follows: 

"  An  Act  Making  Further  Provision  for  Bet> 
tling  the  Claims  to  Land  tat  tfae  Twritory  of 
Hlaarmrl. 
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"Bee.  1.  Be  it  maetti.  By  the  Stnate  and 
BfOM  if  BtpTMmtoftM*  ^  Oi»  Urtited  8late$  iff 
Ammiea  in  Cbn^rtMowemUnf,  That  the  righu, 
titlea  and  cUIdu  to  town  or  village  lota,  out 
Iota,  comiDOD  Add  loM,  B&d  commtoa,  In,  wl- 
Mning,  and  beloogliig  to  the  aerera)  Toms  or 
TUUgM  of  Portage  doB  Sioux,  St.  Charles,  Bt 


and  three,  ahall  be  and  the  lamc  ai«  bereh^ 
conflrmed  to  the  fnhaUtanta  of  the  retpective 
towns  or  TtUag«a  aforenld,  according  to  tbeir 
Hveral  rl|ftt  or  rights  fn  common  thereto;  Aw- 
Mtd,  That  nothing  herein  contained  shall  be 
oonstrued  to  affect  tbe  rigbta  of  aoT  persons 
clalminc  (be  same  lands,  or  anj  part  thereof, 
whose  claims  hare  been  cooflrmM  b7  the  board 
of  oommlaaloDers  for  adJaatinK  and  settling 
dalms  to  land  in  tbe  said  Terrilorr.  And  It 
shall  be  the  dutf  of  the  principal  deputy  sur- 
veyor for  the  aaid  Territoij,  as  soon  asms;  b^ 
10  anrrer,  or  cause  to  be  surveyed  snd  marked 
riM]  <wherB  tne  same  has  not  already  been  done,  ao- 
cordlng  to  law),  the  out-boundaiy  Ueea  of  the 
said  several  towns  or  villages,  so  as  to  Include 
the  out  lota,  common  field  lots  and  commons 
thereto  respectively  belonging.  And  be  ahsll 
make  out  plats  at  the  surveys,  which  he  shall 
tnuiamlt  to  the  Burveyo^gen^,  who  shall  for- 
ward copies  of  tbe  asld  plats  to  tbe  Commis- 
sioner of  tbe  General  I^nd  Office,  and  to  the 
records  of  land  titles;  the  eipenae  of  survev- 
logtbes^  out-boundaiy  lines  ehBlI  be  paid 
by  the  United  States  out  of  anv  moneys  appro- 
priated for  anTTeying  tbe  puollc  landa;  Pro- 
tided.  That  the  whole  expense  shall  not  exceed 
three  dollars  for  every  mile  that  ehall  be  act- 
ually surveyed  and  marked. 

"  Sec  8.  And  b«  it  further  maeted.  That  sll 
town  or  village  lota,  out  lota,  or  common  field 
lots,  included  In  auch  surveys,  which 


such  towns  or  viUages,  or  that  the 
the  United  States  may  not  think  proper  to  re- 
serve for  mOitaiy  purposes,  shall  be,  and  the 
•ame  are.  hereby  reserved  for  the  support  of 
schools  In  the  respective  towns  or  vllla^ 
aforesaid;  Prwiided,  That  the  whole  quantity 
of  laitd  contaloed  m  the  lota  reserved  for  tbe 
suimort'of  schools  in  any  one  town  or  village, 
sbaU  not  exceed  one  twentieth  part  of.  tbe  whole 
lands  Indnded  In  the  general  survey  of  such 
town  or  vfllage." 

Then  are  oumNOUS  Acts  of  Congress,  con- 
flrmlng  titlea  reported  upon  favorablv  by  this 
oommlsrion,  to  be  found  in  the  yeais  subsequent 
to  lis  appointment,  as  well  as  many  statutes 
dtsi^yl^g  the  utmost  liberality  In  extending 
the  time  wUhln  which  parties  mifbt  apply  to 
thtscommlaslon,  or  to  an  officer  who  as  recorder 
succeeded  to  It,  so  that  the  patience  and  gen- 
erod^  with  which  Gongreas  endeavored  to  have 
these  claims  originating  In  those  early  davs 
establlabed,  There  fbere  was  any  ba^  of  right 
whatever.  Is  conspicuous.  Oongiess  also  dealt 
whb  the  State  of  Missouri,  tn  regard  to  contri- 
butions tor  the  erection  of  public  buildings  and 
CM 


for  tbe  promotion  of  cducatioo.  In  die  same 
liberal  manner  as  It  did  In  regard  to  other  re- 

Eions  which  were  admitted  ss  new  States,  that    rseo 
ad  previously  been  governed  for  a  while  m 
Territories  under  Its  enactments. 
By  the  Act  of  Haich  8,  1611,  Congress  ex- 


provfding  fOr  sabs  of  snob  public  lands  as 
should  have  been  snrveved,' declared  that  "AQ 
each  lands  shall,  with  tne  exceptloo  of  the  se^ 
tioD '  nimber  sixteen,'  which  ualt  be  reserved 
In  each  township  for  tbe  sufqwrt  of  schools 
within  the  same,  with  the  exception  also  of  a 
tract  reserved  for  the  support  of  a  seminary  of 
learning,  as  provided  for  bytheseveutb  section 
of  this  Aol,  and  with  the  exception  also  of  the 
salt  springs  and  lead  mines,  and  lands  conllgn- 
ous  thereto,  which  bv  the  direction  of  the 
Preddoit  of  the  United  States  may  be  roserved 
for  tbe  future  disposal  of  tbe  said  States,  shall 
be  offered  for  sale  to  the  highest  bidder,"  etc 
2  Stat  at  L.  669.  0 

When  tbe  time  came  for  ihe  admission  of 
Missouri  Into  tbe  Union,  among  tbe  proposi- 
tlous  which  Congress  snliniltieil  to  the  p^ple 
of  the  Territory  upon  which  It  might  be  ad- 
mitted as  a  State,  the  first  waa  "  That  section 
numbered  sixteen  In  every  townahip.  and  when 
such  section  has  been  sold,  or  otherwise  dis- 
posed of,  other  lands  equivalent  thereto,  and 
as  contiguous  as  msv  be,  almll  be  granted  to 
the  Stale  for  the  use  la  the  InbabliaQts  of  such 
township,  for  the  use  of  schools."  8  StsL  at 
L.  547. 

The  acceptance  by  tbe  Stale  of  this  propor- 
tion, aa  one  of  the  conditions  under  which  It 
ent^«d  the  Union,  forma  the  baals  of  the  title 
claimed  by  the  plalnliS  in  this  suit.  By  the 
genera]  system  of  surveys  of  public  Isnda  which 
hsd  been  eetabllahed  prior  to  the  Act  of  ISll, 
"  tbe  public  lands  of  tbe  United  States,  and 


{□to  townships  of  six  milea  square,  each  of 
which  w.as  then  subdivided  into  sections  of  640 
acrea.  These  lownahlpe  and  seciioos  were 
controlled  I^  meridians  of  tatitute  and  longi- 
tude, and  not  by  natural  objects;  snd  althoush 
tbe  lines.  If  actually  protraclcd  upon  the 
ground,  might  extena  over  places  of  consider- 
able population,  and  Incluiie  lands  owned  by 
priraie  cilizeiiB,  yet  ss  it  was  necessary  to  the  [sofll 
completion  of  the  general  system  of  eongres- 
slonal  surveys  they  were  made  to  cover  tbe 
whole  country,  aod  to  include  tbe  entire  Ter- 
ritory. As  regards  the  sixteenth  seclionr  of 
course  when  these  aurveys  were  protracted, 
either  by  a  simple  calculation  or  by  actual  sur- 
vey over  lands  which  were  claimed  or  owned 
by  private  persons,  or  which  bad  been  reserved 
for  public  purposes,  they  had  no  effect  to  de- 
feat or  establish  auch  tlties,  but  all  that  came 
within  tbe  lines  of  such  Hlxteeutb  section 
which  was  not  otherwise  appropriated  became  < 

theproperly  of  the  State  for  school  purposes. 

The  conflict  In  this  case  grows  out  of  the  as- 
sertion t^  the  plaintiff  that  the  land  In  contro- 
versy passed  to  the  State  Xij  vinne  of  the  Act 
of  18S0,  as  pan  of  a  sixteenth  section,  while 
tbe  defendsnta  claim  that  the  title  and  lisbt  to 
It  passed  out  of  the  aovemment  of  the  United 
Stales  b?  tbe  Act  of  ISIS,  eight  yeara  prior  t« 
U6U.S. 
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tbeAdmladoD  of  the  Stale  lalo  the  Union,  and 
the  AiA  KTantlDg  each  dzleentb  secttoD  lo  the 
State.  R  U  not  denied  th&t  tbe  IIihb  of  Uie 
rixteenth  wctlon  of  townablp  frnty-dve  north, 
range  WTen  eatt  of  tie  priodpal  meridian,  Id- 
dude  Ae  ]and  In  dispute,  nor.  If  there  was  no 
reason  lo  the  contraij,  that  it  paesed  to  the 
State  of  tBewuri  under  the  proTisioDS  of  the 
Act  admlttlDg  It  into  the  TJDlon.  Neither  ia 
there  any  dlspaie  that  the  plaintllT  In  error  fa 
this  case,  vbo  was  alao  plaintiff  below,  is  in- 
vcatod  as  commlsdoner,  for  the  purposes  of  this 
rait,  with  the  right  of  the  State  of  Hlssouri  to 


lled^nd 


^e  defendants  saj,  on  the  other  hand,  that 

tbev  nnd  their  predecessors  from  whom  they 
derire  title  became  the  ownera  of  this  land  l^ 
operation  of  ihe  Act  of  1813,  and  that  tbe 
United  States,  having  by  that  Act  parted  with 
iu  title,  hod  nothing  to  cive  (othe  Stnle  of 
HisMuri  by  the  Act  of  ISKI,  and  did  not  In- 
tend to  give  lo  that  State  that  which  had  been 
Ranteii  and  confirmed  already  to  prlTate  pai- 

These  twopropoeltions  present,  sharply,  the 
fame  to  be  trM  in  the  present  case. 

It  will  be  Men  at  once  that  there  is  really  no 
contest  about  the  claim  of  the  plaintlfl,  unless 
tbe  defendants  have  establlsbea  some  break  In 
the  coDtinalty  of  the  tiile  which  the  United 
States  may  hare  received  from  France  by  the 
Treaty  of  1808,  or  unless  the  ezcepllons  In  that 
treaty  of  private  proper^  take  the  hud  in  ood- 
troTBisT  out  of  that  class  where  the  right  of 
ownership  was  vested  in  the  Ui^ted  States  by 
tbe  treatv.  We  must  tarn  then  to  the  de- 
fense In  this  case  to  ascertain  whether  the  deds- 
lon  of  the  Supreme  Court  of  Hlssoori  is  sound 
wbicb  held  that  defense  to  be  a  good  one. 

There  te  no  queetion  here  aa  to  the  Jniisdlo- 
tltin  of  this  court,  although  the  case  comes  from 
tbe  supreme  court  of  a  State;  for  erery  matter 
to  dispute  arises  dtber  onder  the  Treaty  of  180S, 
the  Acta  of  Congress  in  renrd  to  these  lands, 
ot  the  authority  of  some  officer  of  the  Govern- 
ment  of   the  United   State*   exercised  over 

The  Act  of  June  18,  ISIS,  was  nassed,  sa  we 
have  stated,  tor  the  purpose  of  prescribiuK 
more  liberal  prindplea  by  whldi  the  daims  of 
private  persons  to  portfone  of  wbat  otherwlie 
would  bave  been  public  land  should  be  ascer- 
tained and  eatablished,  and  its  provisions  must 
be  oonstrued  In  that  spirit  The  Inhabitants  of 
Vtentib  villages  bad  a  system  of  divldiog  and 
dinribotjng  the  ownerahlp  of  lands  in  and 
ahont  them  not  common  to  people  of  English 
origin.  Collecting  themselve*  together  for 
RMdence  in  that  port  of  the  settlement  which 
may  be  called  the  village  proper,  they  selecled 
■mall  parods  of  land  tor  calttTOlion,  which 
n%\   were  generally  long  stripe  with  Darrow  fronts. 


length,  mnniog  backward  In  tbe  shape  of  _ 
panllelogram.  The  dividing  lines  between 
these  adjoining  trade,  whicb  were  held  by  dif- 
ferent ownen,  were  sometlmee  well  marked, 
but  in  other  cases  not  so  distinctly  Indicated. 
The  ground  In  which  these  small  pieces  of  land 
were  tbin  held  by  tbdr  varloni  Individual 
ownera  was  known  as  the  "town  or  village  lots, 
eat  Iota,  common  field  lota  and  commons,"  be- 
1S8  D.  flL 


longing  to  the  particular  vlllwe>  Alargeimm- 
ber  of  tbe  vHlages  In  the  nortfiem  part  dr  Lou- 
isiana, which  allerwarda  came  to  be  called  the 
Territory  of  Missouri,  had  these  outlying  ap- 
pendages to  the  village  proper,  which  were  u- 
waya  treated  as  a  part  of  IL.  The  Act  of  1813 
very  carefuUy  glvea  the  names  of  the  villages 
so  dtuated,  TecTtlng  the  uamea  of  '  'Portage  aes 
Slouz,  St.  Charles,  8t  Louis,  St.  Ferdinand, VII- 
Ugo  a  Itobert,  CaroDdelet,  5t  Genevieve,  New 
Madrid,  New  Bourboo,  Little  Prairie  and  Ai- 
kansaa,  in  the  Territory  of  Missouri,"  aa  those 
to  which  the  Act  applied.  It  alao  declares  that 
"the  rights,  titles  and  claims"  ioleDtlcd  to  be 
covered  by  that  statute  are  those  to  the  "town 
or  village  lots,  out  lots,  common  fleld  Ints,  and 
commoua  in,  adjoining,  and  belongicg  to  the 
scveml  towns  or  village^  thus  designated. 

It  will  thus  be  seen  with  what  care  the  stat- 
ute cnumemtM  the  vUlafres  to  which  it  was  in- 
tended to  apply  and  the  Snd  of  claims  to  tracts 
of  land  therdn  proposed  lo  be  covered  by  it. 

The  Act  then  proceeds  to  confine  Its  opera- 
tion to  those  lots  which  "have  been  InhaUted, 
cnldvated  or  poeseased,  prior  to  the  twentieth 
day  of  Decemoer,  1808,''  that  being  the  date  on 
which,  as  already  stated,  the  government  and 
possession  of  the  territory  In  which  these  set- 
tlements are  located  were  actually  transferred 
from  France  to  the  Dolled  Stales.  It  may  also 
be  noted  that  the  language  of  the  statute  does 
not  refer  lo  lots  then  Inhabited,  cultivated  or 
poasessed,  that  la,  on  December  20, 1808,  bat  to 
such  as  had  been  so  inhabited,  cultivated  or 


possessed  p 
Is  tbe  Acti 


by  it  wasdependent  on  actual  possessioa  at  the 
very  date  wben  the  above  transfer  was  made; 
but  on  tbe  contrary  if  ibera  bad  been  habltancy, 
cultivation  or  poMcasIon  prior  to  that  time  the 
Act  operated  upon  the  property. 

It  will  also  be  observed  that  these  qnallQca- 
tions  of  what  is  to  be  confirmed  reqoin  no  de- 
scription of  the  person  of  the  owner,  nor  any 
evidence  that  any  particular  ladlvldaal  shall  he 
proved  to  have  Inhabited,  cultivated,  or  pos- 
sessed any  lot  prior  lo  December  20, 1808,  nor 
any  derivation  of  title  from  such  a  party, 
but  dmply  that  tbe  land  shall  have  been  In- 
haUted,  cultivated  or  possessed  prior  thereto. 
Tbe  Act  then  proceeds  lo  declare  that  "the 
same,"  evidently  referring  back  to  tbe  "rights, 
titles  and  daima,"  mentloiwd  at  the  beglDnlng 
of  the  section,  to  eucb  lots  as  these,  which 
"have  been  inhaldled,  cultivated  or  possessed, 
prior  to  the  20th  day  of  December,  1808,  shall 
DO,  end  Ihe  same  are,  h«eby  confirmed  (o  the 
Inbabitanta  of  tbe  respective  towna  or  vQlagea 
aforesaid,  accordioK  to  tbeir  several  right  or 
rl^ts  in  oomm(»i  thereto." 

The  fame  section  also  made  it  the  duty  of 
the  prindpal  depo^  aurr^or  to  mn  and  mark 
"the  out  boundaiy  bnee  of  the  said  several 
towns  or  villages  so  as  to  Indude  the  out  lots, 
common  Odd  lots  and  commons  thereto  respect- 
Ivdy  belonging."  i 

Testimony  was  offered  fn  the  trial  oonrC' 
whicb  is  found  Id  tbe  transcript  of  the  lecon 
in  this  case,  tending  lo  show  that  the  land  now 
In  controvo^  had  oeen  oonflimed  to  four  dif- 
ferent individuals,  Lorocbe,  BonU,  Baccanne 
'  "'  '  reepecUvely,  by  tbe  board  of  com- 
wtaUlBhedliyttie  Aotof  18U;  esd 
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tbit  nimya  of  those  coaflrntatkRU,  wblch,  tor 
resaoDB  not  nrriwinrj  to  explain,  bad  been  de- 
layed ft  great  man;  yeari,  had  flnallT  been 

— J.  I j-1 on.™  ■^(mj^  wasasked  to 

>nadtuted  "prima 


faeie  erldeace  of  tbe  correct  location  of  nieh 
conflnnationa."  Tbe  loner  court  declined  to 
do  thli,  but  the  supreme  cooit  of  tbe  State  in 
renrglnK  iti  tadgmeDt  declared  that  the;  were 
Buch  prima  faeU  evidence. 

Altnongb  the  duty  of  making  a  survey  of  the 
YfUage  of  St.  Louis,  which  should  iitclude  nil 
these  outlying  commons,  out  lota,  and  com- 
mon field  lots,  was  neglected  by  the  officers  of 
the  OoTeniiDent  charged  with  ft*  performance 
by  the  first  section  of  the  Act  of  1819,  which 
we  have  been  considering,  audi  surveys  have 
been  made,  and  plats  are  presented  In  tUa  rec- 
ord showlug  tbe  locaU?  of  the  Village  of  BL 
Louta  In  16(»,  togelber  with  the  extent  and  lo- 
callon  of  each  of  tbe  above  claases  of  commons 
ud  out  Iocs,  Among  these  is  a  large  piece  of 
land^dealgnated  as  the  "Qrand  Praine  Com- 
mon JPiela  of  Saint  Louis,"  within  wblcb  all  the 
land  In  dispute  is  embraced.  There  is  also  evi- 
dence enough  to  show  that  all  the  land  within 
this  tract  bad  been  occulted  and  cultivated, 
within  the  meaning  of  the  Act  of  1812,  prior  to 
December  20, 1B08;  and  this  fact  Is  conceded 
in  tbe  Argument  of  counsel  tor  plaindlf  in  error, 
even  if  it  were  not  cleaily  eaUtDllshed.  It  may 
be  taken  as  an  unquestioned  fact,  as  it  is  in  the 
argument  and  in  the  Bnpreme  Couit  of  Mis- 
souri, that  all  the  lands  In  tbe  Qraud  Prairie 
Common  Field  had  been  occupied,  cumvated 
ftDd  poBseascd  by  the  inbabltanls  of  the  Village 
of  St.  Louis  prior  to  December  20,  1801 

Under  these  circumstances  tbe  trial  court 
was  asked  to  declare  the  law  to  be  as  follows: 

"It  tbe  court,  sitting  as  a  jury,  believes  from 
the  evidence  that  all  m'  the  land,  from  the  lot 
of  Hotard  on  the  south  to  the  St.  Charles  road 
on  the  north,  was  InhaUtaled,  cultivated  or 
poseessed  as  common  field  lots  of  the  Grand 
Prairie  Common  Fields  of  Saint  Louia,  by  sev- 
eral different  inbaUlants  of  tbe  Town  of  Saint 
Louis,  prior  to  tbe  SOtb  day  of  December,  1603, 
each  of  said  InhahltonU  cmtivating  or  poasess- 
Ing  one  or  more  such  lots  for  himself,  that  such 
«  in  regular  succession  adjomlng  each 


plaintilf  cannot  recover,  if  the  court,  sitting  as 
a  Jury,  further  believes  from  the  evidence  Quit 
the  land  sued  for  lies  within,  or  constitutes  a 
pan  of,  the  land  cultivated  or  possessed  as 
aforesaid. " 

This  it  declined  to  do;  but  tbesnpremecourt 
of  the  State  held  that  tbia  prayer  of  the  defend- 
ants in  error  slated  the  law  correctly,  and  re- 
versed the  Judgment  of  the  court  below  and  di- 
rected a  final  Judgment  to  be  entered  for  them. 
This  was  done  on  the  ground  that  the  fact  that 
all  of  the  lands  in  tbe  Oraud  Prairie  Common 
Field  of  Saint  IjOuIs  bad  been  Inhabited,  culti- 
vated, and  possessed  prior  tothe  treaty  of  1803, 
showed  that  there  could  be  no  other  title  than 
that  derived  from  tbe  persoos  so  inhabiting, 
cultlvatlog  or  possessing  tbe  land,  and  that  the 
true  construction  of  the  Act  of  1812  Is  that  It 
was  a  present  grant,  at  the  moment  of  Its  pas- 

Mge,  (Wall  the  titleof  "--"-'•— '  "■-■— •- 
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prior  to  1808.  It  was  held  thai  the 
Utle  thus  passed  out  of  the  United  States,  and 
inured  to  thebeoeflt  of  those  who  mig^t  ttaei»- 
after,byconle8tsamong  themselves,  prove  their 
right  to  profit  t^  such  cultivation  or  possession  1 


that,  however  it  might  be  among  them,  and  par- 
ties claiming  under  them,  the  United  Slates  bad 
no  furlherintereat  in  the  land,  for  it  had  parted 


with  iu  entire  title  to  all  tbe  lota  described  in 
the  Act;  BO  when  It  wu  uurted  that  in  1820, 
eight  years  thereafter,  the  Act  granting  the  six- 
teenthsection  tor  Mboolparpoaea conveyed  such 
land,  the  claim  oonld  not  be  admitted,  Hcauae 
there  was  then  no  title  remaining  to  the  United 
States  which  it  could  grant  to  the  State  of  Mie- 

That  the  Act  of  1813  was  a  grant  in  pratmti, 
and  operated  to  convev  or  confirm  such  dtlea 
and  claims  as  came  within  Its  description,  bos 
been  repeatedly  decided  la  the  Supreme  Court 
of  the  State  of  Hissourl  and  by  this  court. 
The  case  of   Olatgou  t.    Hartiz,  60  U.   8.  1 


Ions  of  tbe  court  upon  the  same  subject,  and, 
dllng  tbe  case  of  Qvitard  v.  Stoddard,  57  U. 
a  IS  How.  SOe  [14:1036],  adopts  tbe  following 
language  of  tbe  court: 

''^Tbat  the  Act  of  1813  Is  a  present  operative 
graatof  all  tbe  interest  of  the  United  States  in 
the  property  described  in  the  Act;  and  Uiat  the 
right  01  Ihfl  grantee  was  not  dependent  on  the 
/lufum  of  a  survey  under  the  Spenl^  Govern- 
ment. That  the  Act  makes  no  reqnisitioa  for 
B  concesdon,  survey  or  permlsdon  to  settle, 
cultivate,  or  poaaess,  or  for  any  location  by 
public  autbonty,  as  the  basis  of  the  right,  title, 
or  claim  upon  which  ilaconSrmalory  proviaiona 
operate.  No  traard  was  appointed  to  receive 
evidence,  or  authenticate  titles,  or  adjust  con-  rmfa\ 
tradictory  pretensions.  All  these  questlona  l*''''J 
were  left  to  be  decided  by  the  judicial  tribu- 

Tbe  court  also  said; 

"The  claims  of  these  old  villiwes  to  their 
common  field  lots,  and  the  peculiar  customs 
regarding  them,  were  well  known.  Congrees, 
therefore,  did  not  require  that  any  document- 
ary evidence  should  be  filed,  nor  a  report  of 
Gommlaaloners  thereon.  A  survey  was  con- 
sidered unaecewaiy,  because  tbe  several  bound- 
uies  fA  each  cldmant  of  a  lot,  and  the  extent 
of  bis  pOGscflslon  was  already  marked  by  beund- 
aries  well  known  among  tbemselvea.  Tbey 
required  no  record  in  the  land  office  to  give 
validity  to  tbe  title.  The  Act  is  certainly  not 
drawn  wlthmnch  regard  to  tecbnlcal  accuracy. 
It  la  without  that  certainty,  as  to  parties  and 
description  cA  the  property  gnnted,  which  la 
required  In  formal  conveyances.  But  a  title 
by  slatule  cannot  be  thus  criticised.  It  suf- 
fidentiy  describes  tbe  lands  intended  to  be 
granted,  and  the  class  of  persons  to  whom  it  is 
granted.  Besides,  it  la  not  a  donation  or  tneie 
gift,  leouiriDg  a  survey  to  sever  it  from  other  * 

lands  of  tbe  douor;  but,  rather, «  deed  of  con- 
flrmation  to  those  who  are  admitted  to  have 
just  claims.  It  passes  a  present  title, jirvprtii 
vigmt,  at  the  property  described  to  tbe  persons 
designated ;  a  phteut  to  another  afterwards,  tor 
any  of  these  landa,  would  be  void,  because  tbe 
Government  bad  already  released  all  title  and 
claim  thereto.  If  Congress  could  not  giant 
128  U.  8. 
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clear  tide  bj  statute, " 

The  land  tn  qtiettlon  dwi  Deen  id  uw 

aeuioD  of  the  original  defendant,  Peter 

dell,  for  the  time  vhiOh  TOold  be  required  lo 
bar  thla  action  b;  the  Statute  of  Liraitationi 
before  It  was  bronglit,  and,  extending  as  It 
does  over  a  period  of  thirty  or  for^  7ean,  Is 
only  prevented  from  thus  operatiDg  bj  the 
principle  which  does  not  permit  time  to  run 
against  the  QoTemment.  But  It  cannot  lose 
Its  force  or  value  In  the  consideration  of  the 
question,  whetlier  the  Act  of  18S0  ti  to  be  con- 
strued as  granting  tends  to  the  State  of  Hls- 
Bourl  f  er  tM  use  M 

already  passed  to  otL.     

by  rirtue  of  prior  occupation,caltlTatlon  or  pos- 
sesion. When  the  deCendanla  have  proved  that 
the  land  Id  coDtroversy  either  belonged  to  Oie 
"Orand  Prairie  Oommon  Field  of  Saint  Lonls," 
or  that  (he  lots  in  dispute  had  been  iahablted, 
cultlTatedorpoBseaaed  prior  lo  1808,  it  would  be 
•  Toiy  hanb  rule  to  require  one  who  claims  to 
have  purchased  the  title  arising  from  such  occu- 
paUon,  caltiration  or  possession,  to  prove  with 


proper^elKhtvorninetyveaiBago.  Thoeewho 
could  testily  from  actual  knowledge  ate  per 
haps  all  dead;  the  population  of  that  time  has 
passed  away,  and  the  memories  of  any  who 
may  be  llviiig  would  be  Teiy  imperfect. 

Neither  the  spirit  of  the  statute,  nor  justice, 
.  can  reonite  anything  more  than  satisfactory 
proof  that,  accordinetotbe  I«rms  of  the  statute, 
•uch  lots,  and  all  toe  lan^  within  the  Orand 
Prairie  CommoD  Field,  had  been  inhabited, 
cultivated  or  posaessed  prior  to  the  year 
1608. 

Snch  was  the  dedsioo  of  the  Supreoio  Court 
oftheStateof  HlHsounia  tbIscBSe,  reported  in 
GO  Ho.  00.  again  In  73  Ho.  441,  and  flnnlly  In 
85  Mo.  6(9,  which  Is  now  under  review.  Such 
is  also  tbe  spirit  of  all  the  decidons  which  this 
court  basmade  upon  tbe  subject,  tbe  substance 
«f  nblch  is  founa  In  Qltugow  r.  HorUt,  lupra, 
which  had  relation  to  one  of  the  same  class  ot 
lots  Id  dispute  here. 

If  we  had  any  doubt  as  to  the  views  above 
expressed,  tbe  reasons  for  which  seem  to  be 
very  plain,  the  three  decisions  above  referred 
to  of  Uie  Supreme  Court  of  Missouri  would  be 
entitled  to  very  great  conaiderallon.  They 
were  made  at  times  so  fur  apart  tbat  upon  each 
occasion  when  a  decision  was  rendered  the 
court  probably  consisted  of  an  entirely  diffcreot 
body  of  judges;  and  they  were  arrived  at  by  a 
court  especially  familiar  with  this  class  of 
questions,  lying,  as  thev  do,  at  tbe  fonndaUon 
«f  much  of  tbe  most  VHluable  property  In  that 
Slate. 

Other  questions  have  been  argued  by  counsel 
in  this  case,  and  we  lutve  been  urged  in  the 
brief  to  decide  them;  but  as  this  proposition  is 
a  broad  one,  which  covers  the  whole  case,  and 
is  sufficient  to  dispose  of  it,  we  pursue  our 
uniform  conrae  of  declinlnK  to  cooslder  other 
matters  not  necessary  to  a  delermi nation  of  the 
Issue.  If  tbe  plaintlB  in  this  action  bad  no 
title  under  tbe  Act  of  1890,  because  tbe  United 
States  had  none  to  give,  he  had  no  right  of  ac- 
128  U.& 
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BIMU  BopBxiai  Coubt  o*  i 

On  the  Bthb  day  of  H&f ,  1877,  tba  Legtsla- 
tora  unended  tbe  Uit  named  Act,  extending 
tbe  time  to  July  1,  ItfBO. 

The  repeeUng  Act  and  the  otbv  tvo  Acu 
lefeired  to  moM  be  conetrned  together.    It 


■  UxTTBD  Static 


Oct.': 


lln  Countf  to  , _- 

date  of  Oie  ezecatlon  and  dellvwy  of  the 
bonds.  I 

i^ffSMfT.&aOaMn  a.  lOOn.  B.  47(9S:((1«; 
MovOrit  Co.  r.  BoeMngham  Sob.  Sank,9S  TJ.  6. 
«81  m-.  681);  PMia  r.  Bowlir,  107  U.  8.  62B 
<«l:4Ui;  Am,  L.  Itu.  Go.  t.  Bruct,  106  U. 
S.  888  ^:  1191);  Ortgon  t  Jmninffl,  lift  U. 
8.74(80:828). 

The  CoDstttatlon  of  lUlaob  of  1870  con- 
tinued the  powei  to  Israe  bonds  fn  campU- 
aoce  with  tiie  to1«  of  tbe  legal  Toi«m  of  a 
oonntT  taken  prior  to  the  adopoon  of  that  Con- 
■tltutlon,  on-theeeconddavof  July,  1870. 

The  connty  Is  eetopped  b;  the  reoitals  In  the 
bends  to  den;  Ita  llabultj  thereon. 

Bieli«ton  t.  Fnaple.  115  Dl.  450;  3Bddl«poH 
T.  JBtna  L.  Int.  Go.  68  III.  063. 

Even  If  these  bond*  were  in  fact  Isaued  In 
TiolatloD  of  tome  of  the  terms  and  conditions 
upon  which  thev  were  Toted  and  subscribed, 
the;  are  not  void  under  section  7  of  the  Act  of 
tbe  Oeneni  Asaembl;  of  miDola,  entitled,  "An 
Act  to  rund  and  Provide  for  PaThig  the  Rail- 
road Debts  of  Countiefl,  Townships,  Cities,  and 
Towns."  which  toot  effect  April  18,  1869. 

Rev.  Stat.  DL  of  1874.  791-795;  Toon  of 
BagU  V.  Eohn,  U  Dl.  293;  Knox  Oo.  t.  Aiptn- 
wa«,  62  U.  8.  91  How.  S89  (10:308). 

Tbe  count;  had  tbe  right  to  make  a  contract 
for  extension  of  time. 

Sandot^  Oo.  t.  Fbtt.  08  U.  B.  B09  (88: 8S7). 

If  the  Count;  of  Franklin  bad  tbe  power  to 
iMue  these  bonds,  then,  even  If  grave  Irregu- 
laiftlee  attended  tbe  exercise  of  such  power, 
the  count;  ma;  be  cstomed  b;  tbe  payment 
of  inteieat  and  !>;  other  acts  Indicating  acqul- 
wcenoe  and  ratlQcation. 

MtrOaa  Cb.  ▼.  BAtnek,  79  U.  8.  6  Wall. 
7TB  (18:  AH);  SandopA  Oo.  v.  Fbtt,  98  U.  8. 
HN(88:M7). 

Mr,  ^ow. ,     ■■   . 

The  bonds  having  been  _. 

present  Ocoutltailon  of  Illinois  was  adopted, 
the  burden  la  <m  the  appellant  to  show  that 
th^  are  within  tbe  savins  clause  of  the  aectlm 
of  said  ConstltutloD  fornddlng  mnnldpal  nib> 
icriptkau  to  the  cmpltal  stock  of  talbntdt,  and 
thn  axe  prima  faeit  Invalid. 

Jadfon  Oomdf  t.  BrvA.  77  OL  (B;  Wrioht 
▼.  BMap,  88  III  803;  MiOOltport  v.  jBtna  L. 
Int.  a>.  SBUL  088;  I^oplo  v.  Jatiton  Oo.  99 
HL  481-9;  P)opi«  Y.  W^nettOtt,  88  DL  469; 
MeCOurtT.Oi^ord  Tup.  UV.  8.420  (94:189]; 
Fmirit  t,  Omd,  97  Dl  179;  BueTianan  v. 
ate^fUg,  108  U.  S.  978(98:188);  WOUamt^. 
iieterft,  68I1L20. 

Said  bonds,  having  been  Inned  in  violation 
of  the  tarns  and  condltloni  on  wbldt  the;  were 
voted  and  subscribed,  aie  void  under  section  7 
of  the  Act  of  the  Qeneia]  Aasembl;  of  Illinois 
of  April  1«,  1889. 

The  coonh  la  not  eetopped  from  den;ing  lis 
autbOTity  to  usne  said  bonda, 

OMAeim  t.  MotOgomay,  8  Wood^  594-8; 
Tht  Flofi  AaevUmM.  74  D.  8.  7  Wall.  608 
(19:  U9);  WSir  v.  (ToMMn,  70  DL  059;  Sim- 


laood  V.  Jtfony,  99  U.  8. 989  (E3: 710);  JTorali  v. 
FuUon  Oo,  77  U.  8.  10  Wsll.  676  (19: 1044n-, 
Jbylor  V.  W<^n»  Ditt.  Tvp.  95  Iowa,  447; 
HerroaD,  Estoppel,  g  394. 

Said  Act  of  ItovembO'  6, 1849,  under  which 
the  bonda  in  tlie  case  at  bar  were  issued,  was 
repealed  b;  Act  of  March  81, 1874. 

Said  lepeallng  Act  withdrew  from  the  coun- 
ty all  power  lo  issue  taid  bonds,  and  said 
bonds  are  vcdd. 

ran  inuKvm  v.  OMcago,  «1  HI  81;  i& 
*  Mich,  Oanai  v.  Chicago.  14  IlL  884;  Bich- 
arOtoti  T.  AUn,  87  111.  188;  Middl^ert  v. 
jBlna  L.Ira.Oo.SS HI.  SOS; MuBtMcv.  Ohap- 
rm,  IT  DL  844;  A&pinwtU  v.  Daotem  Oo.  te 
D.  B.  93 How.  884  (18:206);  OoncordY,  Port*, 
mouth  aao.  Bank,  99  U.  8. 895  (93: 898);  Dwar. 
Stat  676;  Sag  v.  Goodwin,  6  Bing.  f»l;  State 
V.  8aU»6  Oo.  Ot,  is  Ho.  249;  Met^Ukin  v. 
Doe,  8  Bbckf.  681;  DilL  Mun.  Bonds,  40,  4t, 
60;  1  Dill.  Hud.  CorpL  018,  g  419. 

Mr.  JutHee  Bla>tehfi>rd  delivered  tbe  opin- 
ion of  the  court: 

This  Is  a  suit  in  equity,  commenced  on  the 
4tb  la  August,  1880,  W  a  Mil  in  equity  filed  in 
the  FraDkun  Coun^  Cuvult  Court,  of  the  Suie 
ofllllnois,  t^theCountvof  Franklin,  as 0alni- 
iff,  against  the  BellevlUe'and  Eldorado  Railroad 
Company,  tbe  County  Clerit  of  Franklin  Coun> 
ty.  the  Sherifl  and  Collector  of  that  County, 
the  Auditor  of  Pnbllo  Accounts  of  the  State  of 
lUlnois,  tbe  Treasurer  of  that  State,  four  indi- 
viduals alleged  to  be  holders  of  bonds  Issued 
by  tbe  Conniv,  and  tbe  unknown  holders  of 
others  of  sucn  bonds. 

Tbe  bill  was  founded  npon  tbe  alleged  inva- 
lidity of  the  bonds.  It  aouaht  an  inJunctiOD 
to  restrain  tho  auditor  of  the  State  and  tbe 
clerk  of  tbe  county  from  taking  tneasiuee  to 
collect  taxes  to  pay  the  Intereet  on  the  bonds, 
and  to  reetraln  tbe  railroad  oompany  and  the 
holders  of  the  bonds  from  bringing  suit  against 
the  county  on  any  of  tbe  coupons,  and  to  re- 


of  the  couD^  from  conecdnc  any  more  taxes 
to  pay  the  interest  on  (he  bonds,  and  fmn  pa;- 
Ins  to  the  Slate  treasurer  an;  money  alnad; 
collected  lo  pa;  interest  on  them;  and  peered 
for  a  decree  declnring  an  election  held  in  tlie 
count;  on  tbe  11th  <a  September,  1889,  on  tbe 
question  of  a  subscription  b;  the  ootmty  to  the 
capital  stock  of  the  railroad  oompanv,  to  have  [SS8] 
been  void,  and  a  sobacriptioo  made  by  the 
count;  court  of  tbe  conn^,  <»i  Oie  8th  of  No- 
vember, 1869,  to  the  capital  stock  of  the  corn- 
pen;,  and  all  amendments,  modifications,  and 
alteiations  of  snob  subecriptlon,  to  have'  bees 
void,  and  a  so«al]ed  subscription  of  $tS0,00O 
to  the  capital  stock  of  the  laUtoad  company, 
made  on  the  I8di  of  December,  1876,  and  an 
attempt  made  on  the  12th  of  November,  1877, 
to  amend  such  subscription  and  to  contract  for 
tbebulldlcguf  theramoad,lobavebeeo void,  . 
and  tbe  bonds  and  coupons  to  be  void,  and  for 
a  deoee  requirtnc  the  tioMers  of  tbem  to  sur- 
render them  for  destroctioD,  and  for  a  perpet- 
ual Injunction  to  tbe  above  effect,  and  for  gen- 
-- al  relief.  O 

On  tbe  27th  of  October,  1880,  on  due  proof 
at  personal  service  of  process  on  the  railroad 
compan;,  the  county  dark  of  the  ooun^,  tho 
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(Uerlll  and  collector  o(  the  count;,  the  andltot 
of  public  account!  of  the  State,  aiid  the  Hate 
treaaurer,  aod  on  {ooof  of  due  pobUcation  aa 
to  the  detendaata  named  to  the  nil  u  holden 
of  the  bonda,  and  aa  to  the  unknown  holders 
of  them,  and  there  having  been  no  appearance 
for  any  defendant,  the  caoae  woa  heara  on  the 
bOl  taken  as  confesaed,  and  a  decree  made  ad- 
Judfflne  the  inTnlfdlw  of  the  bonds  and  graot- 
Ing  tlic  relief  aaked  ftv  In  the  UU. 

On  the  2Tth  of  October,  1881,  the  Oerman 
Savinga  Bank  of  thtvenport,  Iowa,  aa  the 
owner  of  nine  of  the  bonds  of  the  coon^,  of 

t  1.000  each  (and  of  dghteen  othoa  ot  the 
Dod^  of  |1,000  each,  not  loTolnd  In  the 
present  appeal),  was,  on  a  motioD  made  to  the 
■tate  court  permitted  to  defend  the  ault  and  to 
'autwer  the  bilL  It  filed  Ita  answer  In  that 
court,  acttinK  up  that  It  had  putcbasod  the 
bonds  in  good  failh,  fcv  a  valuable  consident- 
tion,  and  without  noliM  of  any  defense  or  ob- 
jection to  the  validity  ot  Aoy  of  them,  before 
they  wen  due,  aod  before  any  default  had 
been  made  In  the  payment  of  any  interest  on 
any  of  them,  aod  before  the  suit  was  brought; 
and  that  flia  bonds  were  valid.  At  the  same 
time,  it  filed  a  petitiou  and  a  bond  for  ttie  re- 
moval of  the  cauae  into  ihe  Clrcuil  Court  of  the 
United  Stales  for  the  Boulhern  District  of  BM- 
Doi&  A  copy  of  the  record  from  the  state 
[SSS]  court  wa«  filed  in  Oie  circuit  court  on  the  Slst 
of  December,  ISSl,  and  the  cauae  atlerwaida 
proceeded  therein. 

A  replication  woa  filed  to  the  suawer  of  the 
Saving  Bank,  various  holders  of  tbe  bond* 
were  made  defendants  and  answered,  andiome 
of  them  filed  cron  bUlsi  pToofi  wen. :aken,' and 
it  wae  stipulated  between  the  partJea  that  each 
defendant  was,  at  tbe  commencement' of  the 
suit,  a  ionafidi  holder  of  the  boadi  ipedfled  in 
the  reepectlve  answers,  and  that  they  pnicbased 
the  same  for  value,  irithout  any  noUce  of  de- 
fense. 

The  nine  bonds  held  by  the  Savings  Bank, 
involved  in  the  present  appeal,  are  alialike  ex- 
cept aa  to  tbe  number;  and  each  one  has  upon 
h  a  certiflcale  of  tlie  audiior  of  puUic  accotmis 
of  the  Stole  of  lUlncda,  (he  bond  and  the  cer- 
tiflcate  bdng  In  tbe  form  following: 

"  VmMD  6tA«H  ow  AuBioA,  State  of 


"No.  18.  $1,000. 

••Franklin  OooDty.^bt  per  cent  railroad  bond. 

"  Enou  oil  mm  bg  thMi  presmb.  That  (he 
Coun^  of  FnnkUn,  in  the  Slate  of  lUlnob, 


'wledgea  itself  to  be  Indebted  to  the  Belle- 
._.  and  Eldorado  RallroAd  Company,  a 
beanir,  Iq  the  ium  of  one  tbouaaDd  doUan, 
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which  sum  the  said  county,  tor  value  received, 
raomiaes  to  pay  said  company,  or  bearer,  in  tbe 
City  and  State  of  New  York,  twenty  yeora  after 
date  (p^able  at  any  time  after  five  years,  and 
before  this  bond  beoomea  due,  at  the  option  of 
wM  County  of  Franklin),  withfaiterett  thereon 
from  and  after  the  fifteenth  dav  of  November, 
A.  D.  1877,  at  tbe  nte  of  eight  per  cent  per 
annnm,  payable  semi-annoally  on  the  first  dayi 
of  JBDUuy  and  July  of  each  year,  on  the  prea- 
cntation  and  somoder,  at  the  place  in  thesaid 
City  of  New  York  where  the  treaaurer  of  (he 
State  of  nUnoU  paya  the  tutereat  aod  debt  of 
U8U.S, 


said  State,  and  the  oonpons  hereto  attached,  at 
they  severally  become  due. 

"  This  bond  is  one  of  a  series  of  fifty  td  like 
tenor,  forthesumof  onothouaand  doUaraeadL 
numbered  from  one  to  flftv,  locluMv^iieued 
under  the  providons  (tf  an  Act  of  the  Oeneral 
Aaaembly  of  the  Sute  of  lUlnoU  eDtltled  '  An 
Act  to  Authorize  Qtiea  and  Oountlea  to  Sub- 
BcilbeStock  to  Railroade,'  uproved November  [8301 
6th,  A.  D.  1S49,  and  anthomed  Ity  a  majority 
of  the  qualified  voteta  of  said  County  of  Frank, 
lin  at  an  election  held  tn  sold  coun^  on  the 
lllh  day  of  S^lember,  A,  D.  1869,  In  accord- 
ance with  the  piovlaloaa  of  said  Act. 

"  In  testimony  whereof,  the  aaiA  County  of 
Franklin  has  executed  thU  bond,  by  the  cbai^ 
man  of  the  board  of  supervisors,  under  the 
ordsr  of  the  board  of  supenrison  of  said  county, 
'    ling  his  name  hereto,  and  by  the  clerk  of 
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tfis  same  ""'^  affixing  hereto  the  seal  C-  _ ^- 
coaoly.  This  done  at  the  office  of  the  clerk  of 
aaid  board,  Uiia  thirteenth  day  of  November, 

A.  D.  vm. 

"SOBB  3.  Bt.  Oulib, 
"Ohaiman  <(ftha  Boturd  ttf8wtrvim>n 
ttfyrankUn  Oo..  Imnoit." 
"[oKAik]  "Btan  FrrzaBMiBi.i.. 

"'  (Strk  of  Beard  of  Supertitori  of 
fhmkUn  Oo.,mnoU." 

"  Attdttob's  OmOB,  Iixniora, 

"  Sprinofield,  <M<iba-9ith,  1879. 

"  I,  Thomas  B.  Needles,  auditar  of  pubUc 

accounts  of  the  Slate  of  Dllnola,  do  hereby 

certify,  that  (he  within  bond  has  been  regis- 


and  Provide  for  Fayhig  the  Railroad  Debts  of 
Counties,  Townshipa,  Citiea,  and  Towns,'  In 
force  AinQ  Itth,  18S9. 

"  Iq  testimony  whereof,  I  hereunto  subscribe 
my  name  and  affix  the  seal  of  my  office,  at 
g^ngfleld,  the  day  aod  year  first  above  written. 
■TSeau]  -Signed)  "T.  B.  Needles, 

"Auditor  PiOtie  AeeoanU." 

Tbe  nine  bonds  Involved  In  this  appeal  were 
purchased  by  the  Savlon  Bonk,  at  Davenport, 
Iowa,  four  of  them  for  W  per  cent  and  acraued 
Interest,  on  the  ISth  of  AprD,  1880,  aod  five  of 
them  at  the  same  price,  on  the  16th  of  M^, 
1880.  None  of  them,  and  none  of  the  coopmia 
OB  themat  the  Ume  or  purchase,  were  ovenlne; 
and  the  fint  Installment  of  Interest  which  fell 
due  on  them  after  thw  were  purchased  by  tbe 
Savings  Bonk  was  duty  V^^  °1  ">*  county. 

A  oopy  taken  from  ute  tecords  la  the  dBoe 
of  the  clerk  of  the  county,  and  aU  the  proceed- 
ings of  the  ooon^  court  and  of  tbe  board  td 
supervisors  of  the  oonnty,  leUtlve  to  the  eleo- 
Uon  and  to  the  subscription  by  tbe  coun^  to 
tbe  stock  of  tbe  railroad  company,  was  put  in 
evidence. 


nine  hoods  in  question  were  issued  without 
authorltv  of  law,  and  were  void,  and  awarding 
n  pertuol  Injunction  in  regard  to  them,  as  prayed 
In  the  bill.  From  that  deone  the  Savinga  Bonk 
has  appealed. 

The  record  shows  the  following  facta:  on  the 
94th  of  July,  lSt9,  the  Coun ^  Oomt  of  Frank- 

in. 
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tjDPBuu  Court  or  the  UmTU)  Sutza. 


tin  CoanW,  parpordus  to  do  ao  under  tbe 
tiioritv  <H  BD  Act  01  tbe  General  Assembly 
«f  Imacia,  entitled  "Ad  Act  to  Incorporate  the 
Belleville  and  Eldorado  Bulroad  Compaay," 
«ppcored  Febnur;  33, 1601,  and  an  Act  of  the 
■Gcoenl  Ajwemtdf,  wptOTed  November  $, 
1849,  ButboridngconnUea  to  take  itock  Id  rail- 
toad  companlea,  made  an  order  submitting  to 
the  Toteri  of  tbe  couoty,  to  be  voted  upon  on 
the  11th  of  Beplwmber,  1869,  a  proposition  to 
«ubacrlbe  $200,000  to  Uie  capital  atock  of  that 
«ompaDy,  payaUe  In  oonnty  bonds  at  par,  doe 
in  twenty  years  from  dal«,  wttb  ioterest  paya- 
Ue  semi-annually  at  tbe  rate  of  Speroentper 
annum,  and  to  be  of  denominaliona  of  not  Mt 
than  (1,000  each,  ttie  bonds  to  be  issoed  nwa 
«ertai&  specified  conditions  and  not  ontil  they 
were  complied  with;  one  of  the  conditions 
bdng,  "that  sud  railiottd  shall  be  commeoced 
In  tbe  County  of  TranUln  within  nine  months 
from  tbe  date  of  s^  election,  and  completed 
through  the  ootrnty  I^  the  first  day  of  June, 
1878.^ 

On  the  6th  of  November,  1860,  the  county 
court  made  an  order,  redtlog  that  the  electioo 
had  been  held  cm  the  11th  of  September  1869, 
In  pursuance  of  tbe  order  of  July  24, 186£li  that 
ftt  snch  election,  the  qualified  voters  of  the 
«ouotj  did,  bT  a  majontv  of  their  votes  (taking 
as  a  standard  tbe  number  of  votes  cast  for 
«ounty  officers  at  the  last  general  election  pre- 
vious to  such  Tole  had  upon  the  question  of  aub- 
cnptlon),  authorize  the  county  court  of  the 
county  to  subscribe  the  sum  of  |300,000  to  tbe 
capital  stock  of  tbe  railroad  company;  and  de- 
cl&rinf;  that,  by  authority  of  such  vote  and  the 
Acta  of  February  33,  1801,  and  November  6, 
184b,  theCoun^  of  fS«nklIn  "does  hereby  sub- 
scribe" to  the  capital  slock  of  tbe  compaoy 
4100,000  by  virtue  of  tbe  Act  of  February  33, 
1861,  and  Uie  further  sum  of  $100,000  by  vir- 
tue of  tbe  Act  of  November  6,  1649,  tbe  stock 
to  be  payable  in  (lie  bonds  of  the  couuly,  to  be 
-due  In  £KI  years  after  the  dale  thereof,  and  to 
draw  interest,  |jajable  semi-annually,  at  the 
rata  of  8  per  ceut  per  annum,  and  to  be  of  the 
■denomination  of  not  less  than  (1,000  each. 
Tbe  order  proceeded:  "  It  Is  further  ordered 
and  considered  by  thecourt,  that  said  bonds  are 
to  be  issoed  upon  the  following  conditions,  and 
never  until  thev  are  complied  wttb— that  is  to 
aay."  One  of  the  conditions  specified  was, 
"that  said  r^road  shall  be  commenced  In  the 
'Coun^  of  Franklin  within  nine  months  from 
the  date  of  said  election,  and  completed  tbrouKb 
the  county  by  the  first  day  of  June,  A.  D.  1673 ." 
There  was  nothing  in  that  order  of  November 
«,  1889,  which  authorized  or  directed  any  per- 
son to  make  any  subscription  to  slock  on  benalf 
-of  tbe  oonnty  on  the  booksof  the  railroad  cotu- 
pany,  nor  Is  there  any  evidence  in  ibe  record 
showing  that  that  company  ever  assented  to  or 
accept^  any  subscription  under  that  order.  • 

On  the  0th  of  FeVuarj;,  1871,  Ihe  county 
■court  made  an  order  reciting  the  fact  of  the 
sabscription  directed  to  be  made  by  tbe  order 
of  November  6,  1869,  and  that  It  required  tbat 
the  railroad  should  be  commenced  in  the  County 
of  Franklin  within  nine  months  from  the 
dale  of  the  election  authorizing  the  subscrip- 
tion to  be  msde,  namely,  by  tbe  lltb  of  June, 
1870,  and  be  completed  through  tbe  county  by 
tbe  flnt  of  June,  1873,  and  that  tbe  time  for 


pircd;  and  it  therefore  ordered,  that  the  time 
for  commencing  and  completing  tbe  road  be 
extended,  and  tbat  tbe  suoecription  be  made 
on  the  stock  books  of  the  railroad  company 
"  iwon  the  following  terms  and  conditions, 
and  not  until  thev  are  fully  compiled  wlth,~ 
namely:  tbe  (300,000  to  be  payable  In  the  bonds 
of  tbe  county  at  par,  to  be  due  in  twenty  years 
frciu  'be  date  thereof,  and  to  draw  Interest, 
payable  semi-annually,  at  tbe  rate  of  6  per  cent 
per  annum,  and  to  be  of  the  denomination  of 
not  leas  than  (1,000  each;  that  tbe  railroad  [*U] 
should  be  commenced  In  the  County  of  Frank- 
lin on  or  before  January  1,  1672,  and  be  com- 
pleted through  the  county  by  tbe  first  of  Jan- 
uary, 1874;  with  other  conditions.  Thisorder 
of  February  6, 1871,  was  tbe  first  order  of  the  ' 
county  court  which  authorized  a  subscription 
to  stock  to  be  made  on  tbe  books  of  the  railroad 
company;  but  the  record  contains  no  evidence 
tbat  tbe  subscription  so  authorized  bj  tbat 
order  was  ever  made  on  the  books  of  tbe  com- 
pany, or  that  tbe  company  assented  lo  or  ac- 
cepted such  subscription. 

On  the  Otb  of  Harcb,  1871,  the  county  court 
made  an  order  reciting  tbe  faot  of  the  election 
of  the  11th  of  Beptember,  1869,  and  tbat  a 
majority  of  the  legal  votera  of  the  county 
voted  for  tbe  subscription  of  (300,000  to  the 
Slock  of  the  company;  and  it  then  stated  tbat 
the  county  did,  by  such  order  of  the  9tb  of 
March.  1871,  subscribe  tbe  sum  of  (200,000  for 
3,000  shares  of  tbe  capital  stock  of  the  com- 
I^ny,  the  stock  to  be  sabscribed  and  tbe  bonds 
to  be  issued  "upon  tbe  following  conditions, 
and  not  until  they  are  fully  complied  with," 
the  slock  to  be  pidd  for  in  Franklin  County 
bonds  at  par,  payable  in  twenty  yeara  after 
date,  with  Interest  at  6  per  cent  per  annum, 
payable  semi-annually  In  New  YorK,  and  to  be 
of  the  denomination  of  (1.000  ouib,  with  Inler- 
est  coupons  attached.  It  then  spedfled  when 
the  bonds  were  lo  be  delivered,  and  one  of  the 
conditions  prescribed  was  "the  said  railroad  to 
be  commenced  within  ibe  county  in  one  vestr 
and  completed  through  tbe  county  within  tlircc 
years  from  tbe  date  of  Ibis  subscription." 

On  tbe  13tb  of  December,  1876,  tbe  board  of 
BUpervlFOis  of  the  county,  which  had  taken  the 
place  of  tbe  county  court  tn  respect  lo  tbe  mat- 
ter in  question,  made  an  order  which  recited 
the  fact  of  the  election  ef  September  11, 1809, 
and  the  result  and  terms  of  the  vote,  and  tbcn 
proceeded  to  state  that  the  board,  by  authority 
of  the  vote  and  of  the  Acts  of  February  23, 
1861.  and  November  6,  1849,  did  thereby  sub- 
scribe to  tbe  capital  slock  of  tbe  company 
(150,000,  being  (75,000  1?  virtaa  of  each  of 
tbe  two  Acta,  payable  in  bonds  of  the  county 
at  par,  the  bonds  to  be  due  in  twenty  years 
and  to  be  payable  at  the  expiration  of  five 
yeara  from  their  date,  at  the  option  of  the 

ty,  and  to  draw  Interest  at  the  rateof  8     SMI 

cent  per  annum,  payable  semi-annually,  ^ 

and  to  be  of  Ibe  denomination  of  not  leas  than 
(1,000  each,  the  bonds  to  be  issued  and  placed 
in  ilie  hands  of  a  trustee,  lobep^  out  on  cer- 
tain specified  conditions,  one  of  which  was  thai 
tbe  railroad  should  be  commenced  witbtn  80 
days  from  the  date  of  tbe  order  and  be  com- 
pleted by  tbe  IGtb  of  October,  1877. 

There  is  nothing  in  the  record  to  show  that. 
US  U.S. 


Qbrman  B^Tiiiai  Bakx  t.  Oodhtt  of  Pkutklim. 


down  to  Uie  IStta  of  December,  1876,  my  sab- 
•cri{>tlOD  to  stock  had  been  made  on  bebalf  of 
the  coQDty  on  tbe  books  of  tbe  railroad  com- 
panj,  or  tbat  tbe  compaay  had  accepted  or 
assented  to  any  Bubscnplton  by  the  ooonty. 
Nor  is  there  anything  m  tbe  record  which 
ehovB  that  any  Bubscnptlon  was  made  on  the 
boobs  of  the  company  before  the  fllb  of  March, 
18TT,  and  it  appenn  that  tbe  aubacription  made 
on  the  books  of  tbe  company  waa  tor  $1M,000 
of  ttock. 

On  the  18th  of  September,  18T7,  the  board  of 
mpeirtaoTB  eziended  the  lime  for  the  bnlldlng 
«f  Uu  road  irntU  the  lOth  <rf  Uarcb,  1878. 

On  the  ISth  of  Norember,  1877,  the  board  of 
■apeiriaon  mode  ao  order  amending  tbe  order 
«f  December  18, 1879,  salwcribiiig  1150,000  to 
the  stock  of  the  company,  to  u  to  lettd  that 
the  conntT',  nnder  the  Act  of  Febmary  32, 
1881,  and  in  accordance  with  the  Tote  of  Sep- 
tember 11,  1869,  anbacribed  9100,000  to  the 
etock,  payable  in  bonds  of  ttw  coDnty  at  par, 
the  booda  to  be  due  twen^  yean  after  their 
date  and  payable,  at  tbe  option  of  tbe  county, 
after  five  years,  and  to  bear  interest  at  tbe  rate 
of  8  per  cent  per  annum,  payable  aemi-annn- 
ally,  and  to  be  of  the  denomination  of  $1,000 
«ach,  and  that  the  oonn^,  under  tlM  Act  of 
November  6, 1S49,  utd  under  aucb  vote,  sub- 
scribed $fiO,000  to  Uie  stock  of  the  company, 
Siyable  in  bonds  of  the  like  tenor.  The  order 
Irected  the  cbBirman  of  the  board  and  its 
derk  to  execute  100  bonds  of  (1,000  each,  and 
'  of  the  aboTe  tenor,  for  tbe  subscription  under 
the  Act  of  FelMTiBiy  33,  1861,  and  fifty  bonds 
of  |l,0OO  each,  of  the  above  tenor,  for  the  sub- 
scription under  the  Act  of  November  6,  1849; 
tbe  bonds  to  be  placed  In  the  hands  of  a  trus- 
tee and  to  be  delivered  to  [lie  railroad  com- 
tsnici  V^y  "only  on  the  same  conditions  and  under 
IMKtJ  ([,g  jjy^^  restrictions  as  specifled  in  the  order" 
of  the  board  of  December  13, 1876. 

The  bonds  were  issued,  be^ng  date  Novem- 
ber 18,  1877.  The  board  of  supervlaora  sulMe- 
quentiy  extended  the  time  for  the  compleUon 
of  tbe  road  to  tbe  ISth  of  September,  1873,  and 
again  to  the  flist  of  November,  1879.  The 
evidence  shows  that  no  part  of  tbe  road  waa 
completed  within  Franklin  County  prior  to 
Januaiy,  1877,  and  that  it  was  not  completed 
tbrough  Franklin  County  until  about  the  Srst 
of  November,  1879, 

We  are  of  opinion  that  the  decree  of  the  cir- 
cuit court  muat  be  affirmed.  At  tlie  time  the 
vole  of  September  11,  1869,  was  bad,  tbe  Act 
of  the  Qeneral  Aasembly  of  Illinois,  which  be- 
came a  hw  on  tbe  16th  of  April,  1869,  entitled 
"  An  Act  to  Fund  and  Provide  for  Paying  the 
Railroad  Debts  of  Counties,  Townships,  Cities 
and  Towns  "  (Laws  of  Illinois  of  1869,  p.  81(q, 
was  In  force.    Section  S  of  that  Act  provided 


benefltsof  tbat  Act,  be  registered  by  [beholder 
tliereof  at  the  office  of  the  auditor  of  public 
accounts,  who  should  cause  Uie  seme  to  be 
rMlatered  in  a  book  kept  for  that  purpose. 
The  same  section  provided  that  the  registration 
should  show  tbe  date,  amount,  number,  matu- 
rity and  rate  of  Interest  of  ea<ji  bond,  and  un- 
der what  Act  and  by  wliat  county  Issued,  and 
tbat  the  auditor  should,  under  tali  seal  of  office, 
1S8  U.  S. 


certify  upon  each  bond  tbe  tact  of  such  regia- 
tration.  SectionTof  thesame  Act  wasin  these 
words:  "  And  It  shall  not  be  lawful  to  regis- 
ter an  V  Ixinds  under  the  provlsiona  of  thia  Act, 
or  to  receive  any  of  tbe  benefits  or  advantagea 
to  be  derived  from  this  Act,  until  after  the  rail- 
road, In  aid  of  the  construction  of  which  tlie 
debt  was  Incurred,  shall  have  been  completed 
near  to  or  in  such  county,  township,  a%j  or 
town,  and  cars  shall  have  run  thereon;  and 
none  of  tbe  benefits,  advantages  or  provlsiona 
of  ttiis  Act  shall  apply  to  any  debt  unless  tbe 
aubacription  or  donation  creating  toch  debt 
wan  first  submitted  to  an  election  of  the  legal 
voters  of  said  county,  township,  d^  or  town, 
under  tbe  provisions  of  the  laws  of  this  State, 
and  a  majority  of  the  legal  voters  living  instid  .__., 
county,  townatiip,  cltv  or  town  were  In  favor  .BSS] 
of  such  aid,  snbwnipaon  or  donation;  and  any 
county,  tnwnabip,  dty  or  town  shall  have  tbe 
right,  upon  making  any  subacription  or  dona- 
tien  to  any  railroad  compaiw,  to  prescribe  the 
conditloDs  upon  which  such  bonds,  subacrip- 
tions  01  donaCIona  aball  be  made,  and  such 
bonds,  eubscriptiona  or  donations  shall  not  be 
valid  and  binding  until  such  condltione  prece- 
dent shall  have  been  complied  with.  And  the 
presiding  Judee  of  the  county  court,  or  the 
supervisor  of  tbe  township,  or  the  chief  execu- 
tive officer  of  the  city  or  town  that  shall  have 
laaued  bonds  to  any  railway  or  railwaya,  im- 
mediately upon  the  completion  of  the  same 
near  to,  Into  or  tbrougli  such  coun^,  town- 
ship, city  or  town,  as  may  have  been  agreed 
upon,  and  the  running  of  the  cam  thereon, 
shall  certify  under  oalh  that  all  tbe  prelimi- 
nary conditions  in  this  Act  required  to  be  done 
to  authorize  the  rexistration  of  such  bonds  and 
lo  entitle  them  to  the  benefits  of  this  Act  have 
been  complied  with,  and  shall  transmit  the 
same  to  the  stale  auditor,  with  a  statement  of 
the  date,  amount,  nu[nl>er,  maturity  end  rate 
of  Interest  of  such  bonds,  and  to  what  com- 
pany and  under  what  law  Issued;  and  there- 
upon the  said  bonds  shall  be  subject  to  regis- 
tration by  the  state  auditor,  as  is  hereinbefore 
provided," 

The  Constitution  of  DUnois,  which  took  effect 
July  2, 1870,  provides  as  follows:  ' '  No  county, 
city,  town,  township  or  other  municipality 
etiall  ever  become  subscriber  to  the  capital 
Btocfc  of  any  railroad  or  private  corporation,  or 
make  donjon  lo  or  loan  its  credit  In  aid  of 
aucb  corporation;  Provided,  houeeer.  That  the 
adoption  of  this  artide  shall  not  be  construed 


have  been  authorized,  under  existing  laws,  by 
a  vote  of  the  people  of  such  munidpalitles 
prior  to  sudi  adoption." 
In  tbe  present  case,  the  only  vote  of  the  peo- 

Sle  of  the  County  of  Franklin  had  prior  to 
uIt  3,  1870,  aothorlxlng  a  subscription  to  the 
capital  stock  of  the  railroad  company,  was  the 
vote  of  September  11,  1889.  By  section  7  of 
the  Act  of  April  18, 188B,  then  In  force,  the 
County  had  the  right,  in  voting  for  the  sub-  15371 
scripilon,  to  prescribe  the  conditions  upon  ^ 
which  the  subacription  should  be  made;  and 
thai  section  declared  that  auch  subscription 
should  not  be  valid  and  bindlnguntil  such  con- 
ditions precedent  should  have  tieen  complied 
with.    Under  auch  drcumstancee  any  ctmdi- 
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«Dt  to  the  Issn&ig  of  the  bond*  in  paytneDt  of 
tlie  mbioiptloD,  was  >  put  of  the  rote,  and  a 
nut  of  the  authoiltj  for  the  aabBciiptloti.'wlllim 
UM  meaning  of  (be  proviso  to  the  article  of  the 
Oonstltatloii  above  dted.  80,  iIm,  an;^  condi- 
tion preacribed  by  tbe  vote  aa  a  condition  pre- 
cedent upon  which  the  bonds  should  neissued, 
moM  have  been  complied  witb,  in  order  to 
make  the  bonds  tbUq  and  binding.  In  the 
present  case,  the  vote  of  September  11,  ^S69, 
as  a  vole  in  favor  of  the  mitecription  of  $2()0,- 
000  to  the  stock,  pByable  in  the  bonds  described 
in  the  order  of  tbe  county  court  of  July  34, 
1809.  was  a  vote  in  favor  of  sacb  subscription. 


paynblein  the  bonds,  "said  bonds  to  be  issued' 
(in  the  IsDKuage  of  tbe  order  of  Julj  24, 1869. 
directing  the  election  to  be  held)  "upon  tbe 


following  conditions,  and  not  nntil  they  are 
compiled  with."  One  of  those  conditions  was 
that  the  railroad  "should  be  commenced  in  tbe 
County  of  FrankUn  wltbin  nine  months  from 
the  date  of  such  election,  and  completed 
tbrongb  the  county  by  tbe  first  day  of  June. 
1878/*  Tbe  bonds  In  question  were  not  Issued 
nntil  B^ovember,  1877,  and  tbe  rood  was  not 
completed  through  tbe  county  until  about  the 
fliat  of  November,  1879.  No  change  was  made 
In  tbe  conditions  prescribed  by  tbe  vote,  prior 
to  the  second  of  July,  1870,  and  there  was  no 
power,  after  that,  to  make  any  material  change 
io  those  terms  and  oondltion& 

The  evident  purpose  of  the  provision  of  sec- 
tion 7  of  the  Act  of  April  10,  1809,  was  to  pre- 
vent the  Issue  of  bonds  b  payment  of  subscrip- 
tions to  railroad  companies  undl  the  conditions 
imposed  by  the  vote,  as  conditions  precedent, 
had  been  complied  witb,  and  to  declare  that 
the  bonds.  If  Issued  In  violation  of  sucb  con- 
ditions precedent,  should  not  be  valid  and 
binding.  When  the  Savings  Bonk,  in  April 
and  May,  1880,  purchased  the  bonds  In  ques- 
tion, it  was,  notwithstanding  the  recitals  on  tbe 
,,-01  faceof  them,  chargeable  wffl)  notice  of  the  pro- 
'BBBJ  visfcmof  •ecaon7of  tfaeActof  April  16,1869. 
which  had  been  in  force  for  nearly  five  months 
before  the  date  named  on  the  face  of  the  bonds 
as  the  date  of  the  electira,  and  for  more  than 
eight  years  before  the  date  named  on  the  face 
of  the  bonds  ss  the  date  of  their  Issue.  It  was 
also  required  to  take  notice  of  the  construction 
^en  to  tuch  statu  toiy  provision  by  the  Supreme 
Court  of  nilcols,  at  ita  September  Term,  1876, 
prior  to  tbe  Isane  oi  these  bonds.  Id  (he  case 
of  IbtM^  3afie-r.  Eohn,um.Slli. 

That  waa  a  suit  agalnat  the  Town  of  Eagle, 
btougbt  by  innocent  holders  for  value,  to  re- 
cover on  coupons  cat  from  bonds  iaened  l^  the 
town  to  a  railroad  company,  December  1, 1870, 
in  payment  of  a  aubsaipuon  to  stock,  in  pur- 
suance of  a  vote  of  the  peopleof  ihc  town,  had 
November  8, 1860.  In  that  voU,  certain  con- 
ditions as  to  time  had  been  prescribed,  up<Hi 
which  tbe  bonds  should  be  issued.  Those 
conditions  bad  not  been  complied  with.  The 
question  arose  in  the  case,  whether  the  declara- 
tion of  (be  statute  that  the  bonds  should  not  be 
valid  and  binding  until  sucb  conditions  preced- 
ent bad  been  complied  with,  was  to  be  confined 
in  its  cperatlon,  to  tbe  railroad  company  to 
which  the  bonds  should  have  been  issued,  or 
whether  it  extended  to  innocent  holders  tor 
value.    The  court  held  that  allhou^  tbe  sta^ 


ute  did  not  dechire  Hint  tbe  bonds  abonld  bo 
void,  lis  declnreuon  ttiat  they  should  not  be 
valid  and  binding  until  the  conditions  precedent 
should  have  been  compHed  with,  was  an  im- 
perative and  peremptory  declarsiloa  that  Um 
bonds  sbouldnot  be  valid  and  Undlng  until  tlie 
condllloas  named  sboulJd  have  been  complied 
with,  even  in  tbe  hands  of  Innocent  boldera 
without  notice;  and  it  declared  tbe  bonds  to  be 
Invalid  In  the  hands  of  Ihe  ploInUIIe. 

This  interpretailon  of  section  7of  the  Act  of 
April  10,  leOS,  accompanied  all  txtnda  subse- 
quently issued,  Into  tbe  bandsof  whouvertook 
them,  whether  a  bona  fide  holderor  not.  This 
court  must  recognize  this  decisio!i  at  the  Su- 
preme Court  of  Dlinois  as  an  authorilofive 
coDstmclion  of  tlie  statute,  made  before  tbo 
bond*  were  Issued,  and  to  be  followed  by  this* 
court.  Dauelati  v.  Pike  Co.  101  C.  8.  Vh  [3.1: 
9e8]!ftnyMtv.Si(<?man.l07U.8.»[27:8S9]; 
Qrten  Co.  v.  Otmm,  109  D.  B.104  m:873l; 
AwUnon  v.  BatOa  Anna,  116  U.  S.  866  [39:  839) 
6881.  In  the  first  of  these  cases  it  waa  sold: 
"After  a  statute  has  been  settled  by  Judiciul 
construction,  the  construction  becomes,  so  far 
as  contract  rights  acquired  under  It  ore  con- 
cerned, aa  much  a  part  of  the  statute  as  tfac  text 
itself." 

The  ruling  in  Toan  of  Eagit  v.  Koin  was 
followed  by  the  Supreme  Court  of  Illinois  in 
mdimn.  V.  itepis  [8  West.  Rep.  SO],  115  ni. 
4S0,  in  January,  ItnO,  and  was  applied  bytbnt 
comt  to  the  bonds  issued  Noveml)er  18. 1877,  by 
the  Coun^  of  Franklin  to  the  same  railroad 
company,  imder  the  Act  of  February  32,  I8G', 
purportingto  bave  been  Issued  In  pursuance  of 
tbe  same  vote  of  September  11,  l869,  as  in  the 
preseut  case.  The  court  referring  to  Its  decis- 
ion In  Town  of  Ea^  v.  Kohn,  mado  at  Septem. 
ber  Term,  1870,  said  (p.  400):  "We  there  huld 
that  bonds  In  tlie  bands  of  Innocent  purchsscra 
were  not  valid, where  the  conditions  upon  which 
the  subscription  Was  mode  have  not  been  com- 
piled with.  The  language  of  the  statute  is 
plain  and  explicit,  ancT  unleaa  It  should  be  ar- 
bitrarily disregarded,  we  percdve  no  ground 
upon  which  an  Innocent  holder  can  evade  iis 
provlslona."  This  view  was  held,  as  the  court 
said  because,  when  the  vole  was  taken,  the  7th 
sectm  of  the  Act  of  April  16,  1869,  was  in 
fotce.  See,  also,  Poirk»r  v.  OnflA,  8  Bradw. 
896,  860,  867. 

In  reeard  to  Ihe  case  of  Tbum  of  EaaU  v. 
foAn,  It"  Is  urged  by  tbe  Savings  Bank  that  it 
doeanotappeor,  by  uie  report  of  that  case,  tbst 
the  bonds  there  In  question  had  beenr^isteroi 
by  tbe  state  auditor,  as  contemplated  by  the 
Act  of  April  16,  1869;  that  tbe  provldons  of 
sections  3  and  7  irf  tbe  Act  of  April  16, 1869, 
imply  tiiat  the  state  auditor  shall  ascertain  and 
determine  whether  or  not  -Jie  evidence  Is  suffl- 
cieul  to  authorize  him  to  register  tbe  bonds,  and 
to  Indorsetbereonblscertlncsteof  reglsti^loD; 
■"  ■      '  be  presumed  tbat  the  presldiDg 


done, to  authorlM  the  bonds  to  be 

registered  and  to  entitle  them  to  tbe  benefits 
of  the  Act,  had  been  complied  with,  had  per- 
formed his  duty;  tbat.  after  such  registration 
and  the  certificate  of  the  auditor  on  the  bonda 
bad  been  made,  and  other  persons  bave  ac- 
188  D.  8. 


Goti^le 


Gbbkut  SAvnm  Bim  t.  Coubtt  ot  Fkajous. 


SMMM 


<nilnd  rl^tiin  tbelxiDdaaoregliteied  uidoer- 
uBed,  npon  tbe  Utb  of  the  rwbUatkin  aod 
ceitillcate,  thow  rights  cumot  be  affected  bj 
■DlMeqaenUy  aboWtng  Uutaome  of  the  facta 
«Dttt]inff  tba  bouda  to  r^isttatloD  did  not  azirt; 
that,  affltou^  bonds  tnied  after  the  paHago 
of  tha  Act  of  April  19,  1869,  won  leqidred 
10  to  n^end  fn  order  to  entitle  tbam  to  the 
benaflli  of  that  Act,  a  trfixmal  waa  prorldad  to 
detenniDe  whether  tha  conditkwa  i»eoedent 
apon  which  the  bonda  wan  to  be  taauad  bad 
been  complied  with;  that  tbe  deddon  of  that 
4rtbQoaLM  erldencedbj  tbe leglatnttkni  of 
ibe  boDO^  ia  concluriTe;  and  that  the  legialat- 
ive  Intention  most  ban  been  that  the  leditra- 
tlon  <rftbe  bond*  ahonM  MUle  deOnitdy  |^ 
questfam  of  compliance  with  the  coDdttioDi 


The  answer  to  theee  engfreatlona  ft  that  tbe 
IsdimlDai;  conditioDs  teqiut«d  bj  lectloii  7  of 
the  Act  of  April  16,  1869,  toeziat,  in  order  to 
anthwiie  the  resiatntltHi  of  the  booda,  an  on- 
I7  that  "The  raUroad  in  aid  of  the  oonatrucUon 
of  whtdi  the  debt  wa«  incurred  ahall  have  been 


□  creating  the  debt 
or  by  a  mai"'" — * 

i,  townu  „  ._  , 
oae  prelin^narr 
conditloos  an  the  onlvonea  which  an  reqniied 
to  be  certified  to,  by  Oie  imddiDg  Judge  ol  tbe 
county  court,  in  order  to  authorize  the  n«Ia- 
traljon  of  the  bonds.  It  ia  not  required  b^  aec- 
tion  7  that  the  presiding  Judge  of  iLe  county 
court  ahall  make  any  oertlflcale  aa  to  a  com- 
pliance with  tbe  terms  and  oondltlona  of  an; 
fubacriptlon.  BectloD  7  requftea,  aa  a  pnllm- 
inary  to  K^stntloD,  that  tbe  ralUxMO  abaU 


does  not  require  that  the  road  shall  have  been 
completed  by  any  time  prescribed  asacondition 
precedent  In  tbe  Tote.  The  registratton  of  the 
bonda  b^  the  elate  auditor  baa  nothfaig  to  do 


tbe  leglBtratloD  nor  the  certificate  of 
cover*  or  certiflea  any  fact,  aa  to  compliance 
(841)  with  the  conditions  preacribed  In  the  vote,  on 
which  alone  the  bonds  were  to  bebaued.  The 
ledtal  in  the  bonds  doea  not  cooialn  any  refer- 
once  loUie  Actof  Aprllie,  1869,  or  certify  any 
compliance  with  the  provisions  of  that  Act; 
and  tbe  certiQcate  of  registry  merely  certUea 
that  the  bond  has  been  nglsiered  Id  tbe  audi- 
tor's office  pursuant  to  the  provisioos  of  the  Act 
of  April  16, 1869.  The  statute  does  not  requin 
(bat  the  auditor  shall  detenniDe  or  c^fy 
that  the  bonds  have  been  regularly  or  legally 
issued.  The  case  of  Leteii  v,  Barbour  County, 
106  V.  8,  738  12U:  B98],  doea  not  aid  the  Bav- 
fngs  Bank.  In  that  case,  under  an  Act  of  Kan- 
eas  in  regard  to  registry,  the  auditor  had  certl- 
lled  that  the  bonds  had  been  "regulariy  and  le- 
nlly"  Issued.  In  Dizoti  Oovnty  v.  KeU,  111 
U.  8.  as  [38: 860],  and  In  Orov  v.  (hford.Wi  U. 
8.  ei5 180(888],  the  first caae  aridng  InNebras- 
ka,  and  tbe  aecond  in  Eaaaaa,  the  certificate  of 
tbe  auditor  In  each  case  was  that  the  bonds 
u-ere  "regulariy  and  legally"  leaued;  bnt  thte 
coon  held,  h)  both  caaei,  that  tbe  mmiiclpall^ 
lt8U.B. 


issuing  tbe  bonds  was  not  ealopped  by  tbe  reg- 
Ittiy  or  the  certificate,  and  that  no  conclusive 
effect  waa  given  by  the  Begistration  Statute  to 
tbe  nglBtration  or  to  the  certificate. 

The  cssea  of  IvMranM  CImpanjr  t.  Bntet, 
106  U.S.  SaS  [26;  11211;  Pana  v.  Awbr,  lOT  U. 
B.529  m-.  m\;  and  Onuen  v.  Jiraiu'iv*,  119  U. 
8.  74  pO:82S],  are  nOled  upon  t?  the  Bavines 
Bank,  In  this  case,  to  otistUD  Iti  view  that  the 
decree  of  the  drcnlt  court  was  enoneous. 

Id  the  caae  of  /nsufwuf  Oompany  v.  Ave*, 
tbe  bonda  wen  Isaned  by  the  Town  of  Bnice,ln 
the  Slate  of  nUnois,  on  the  flratof  Decetnber, 


dted  upoD  their  face  that  they  wen  issued  br 
virtoe  of  twoatatutesof  the  8tale,one<rf  whicu 
waa  tbe  bef(»e  named  Act  of  April  16, 1868; 
and  tbe  bonds  also  oertifled  on  their  face,  that, 
at  a  epedal  election  held  In  tbe  township,  oa 
the  7th  of  September,  1B69,  a  maiority  of  tbe 
legal  voten  participating  at  the  same  had  voted 
in  favor  of  ttie  autocripBon  and  of  the  Issue  of 
the  bonds.  Certain  of  the  ooodMona  aa  to 
time,  imposed  by  ti>e  vote  of  the  people,  had 
not  been  complied  with,  and  the  bond*  wen  in 
the  hands  of  bonafide  holders  for  value.    In  the 


opinion  in  that  case,  the  terms  of  section  7  of ' 
the  Act  of  AprO  16,  I860,  and  the  mUog  Ir  "  - 
case  of  2W»  i^EagU  v.Softn  were  oonflde 


and  tbe  declalon  of  this  cotut,  in  fovor  <A  the 


in  its  bonds,  estopped  itself  from  aasertJug,  a* 
agalDst  a  AmaTiai  Dolder,  the  ncaiperforroaoce 
of  conditions  Imposed  1^  the  vote  of  the  peo- 
ple; while,  in  the  case  then  befon  this  court, 
tbe  Town  of  Bmce  had,  by  the  recitals  in  Its 
bonds,  represented  to  the  public  that  the  bonds 
wen  issued  in  all  reapecta  in  conformity  to 
law,  and  that  nothing  remained  to  be  oone 
which  was  essential  to  its  liability  thereon. 
Tbe  view  taken  waa  Out  as  tbe  Town  of 
Bruce  had  power,  under  tlie  Ttb  section  of  the 
Act  of  AprU  16, 1869,  to  make  an  uncocdltioD- 
al  Bubacrfptloi),8nd  to  Issne  and  deliver  its  boads 
in  advance  of  the  construction  of  the  road,  and 
as  the  bonds  recited  that  tbev  were  issued  by 
virtue  of  the  Act  of  April  16.' 1869.  it  waa  too 
late  forthetoivn,  assKainst  bonafida  purchas- 
ers of  the  bondi,  to  claim  that  they  had  been 
issuedln  violation  of  tbe  special  conditions.  In 
tbe  case  now  beton  us,  aa  before  said,  there  la 
no  reference,  in  the  bonds,  to  tbe  Act  of  April 
16,  1860,  and  no  siatement  In  tbe  bonds  ti 


which  waa  made  at  Smlember  Term.  1878. 

In  Pana  v.  Bowler  the  bonda  wen  Issued  bv 
tbe  Town  of  Pana,  In  IIU00I4  Jane  28. 187S, 

K'or  to  the  decision  in  Town  efBa^e  v.  Eohn, 
e  vote  of  tbe  people  of  the  towiuhlp  waa  bad 
00  April  80, 1670,  while  the  Act  of  April  16, 
1869,  was  in  force,  and  the  bonds,  aa  In  the  case 
of  iTUiirattee  Company  y.Brve6,  ndted  on  their 
face,  not  only  that  tbey  were  Issued  in  otanpU- 
ance  with  tbe  vote,  bat  that  tb^f  wen  issued 
In  acGordanoe  with  theptorUou  of  the  Aet  of 


lyGoogle 
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AprQ  16,  1860.  No  point  wu  raised  in  thai 
cue ttkAt,  tlie  bonds  naTtDrbeeo  iggued  sftei 
the  new  ConaUtulfon  of  UlinoU  came  into 
force,  on  July  2, 1870.  in  pumunce  of  &  Tot< 
of  tbe  people  had  DO  AprQ  30.  18T0,  condltionj 
preacmna  by  Ibat  vote  had  not  been  complied 
with.  c 

In  OfMM  T.  Jenningi  the  lK)ndi  werelMued 
on  the  Slst  of  December,  1870,  nearly  aix  yean 
before  the  dedaloa  was  madein  ToantifEaeli 
T.  £oAn,  and  the  election  vasfaeld  is  tbe  Town 
of  Oregon,  Ulinoia,  on  ttie  aSd  of  June,  1870. 
BecUon  7  of  the  Act  of  April  IS,  1868,  appean 
to  have  been  considered  by  the  court  in  tha< 
case;  and  it  held  that  the  redtala  In  the  bondi 
Hlopped  the  town  from  taking  the  defenae,  u 

rinst  a  bona  fde  bolder  of  the  bonds,  thai 
first  division  of  the  road  was  not  completed 
br  tlie  time  spedfled  in  the  vole  of  the  people. 
The  coart  observed  that  It  had  been  referred  U 
no  ;decision  of  the  Supreme  Court  of  Illinois, 
made  prior  lo  the  ismung  of  the  bonds  in  thai 
case,  namely,  December  81,  1870,  which  held 
to  the  contrary  of  the  viewe  it  announced, 
But,  in  tl»  Metent  caae  the  decision  Id  Tbim 
Vf&iffle  T.  foAn  was  made  pilorlo  the  issue  td 


Randolph,  In  IlllQois,  Januaiy  1, 18^,  under  t 
vote  of  the  people  had  June  8,  1870,  which  Int 
posed  a  limitation  of  time  as  a  condition  pre 
cedent  la  October,  1671,the  ooun^  court  ex 
tended  the  time  from  Deceml>er  27,  1871,  tt 
February  1,  ISTS.  This  court  held  that  ii 
could  do  so  notwitlistanding  the  provision, 
above  cited,in  theOonstitulioa  of  July  9,  ISTft 


_ ,  _      .   T,  Eohn  vras  not  madi 

until  more  than  au  yean  after  the  vote  wai 
had,  and  more  than  four  years  aflci  the  bondi 
were  issued.  In  Bandotph  Oountu  v.  Asf. 

In  Goiteord  v.  BMtuon,  lai  TJ.  S.  165  [SO 
BSD],  this  court  held  that  ■abscriptfons  and 
donations  in  aid  of  railroads,  voted  by  muatd^ 
pal  corporations  of  Ullaois,  prior  to  July  9, 
1870,  such  vote  bdoK  authorized  by  laws  in 
force  when  it  was  taEen,  could  be  completed 
after  that  date,  according  to  the  condltlcms  at 
tached  u>  the  vote.  In  that  case,  the  vote  ol 
the  Town  of  Concord,  DUdoIs,  bad  been  had 
OD  November  20, 1B69,  in  favor  of  levying  i 
tax  to  raise  a  sum  of  mon^  as  a  donation  tc 

impanv,  , 
should  rbn  the  road  through  two  spedfled  vit 


a  railroad  company,  provided  the  companv 
-""'i  run  the  road  through  two  spedfled  vit 
__„._.  The  road  was  never  constracted  into  oi 
through  either  of  them,  and  the  vole  was  not 
for  £e  fssae  of  bonds,  but  for  levying  i 
lax;  but  bonds  were  Issued  In  1871.  and  Ihii 
court  held  them  void,  in  a  suit  against  the  town 
on  coupons  cut  from  them,  the  bonds  recltlos 
Ml  their  face  that  they  were  issued  under  ana 
by  virtue  of  a  apedfled  law  of  Illinois,  whlcli 
law,  howew,  only  authorized  towns,  Includ' 
log  the  town  in  qaesllon,  to  make  a  donation 
in  aid  of  the  parucular  road  In  question,  the 
money  to  be  nUaed  by  taxation. 

Without  COndderiDg  other  grounds  on  which 
our  decision  might  be  rested,  we  are  of  opinion 
that  AsdMrM^ttsCVmifl  Ctoitrt  must  is  ^■ 


dbyGoO^le 


leaa. 

■udi  futaaes  k  sew  flim  bad  been  Immediate- 
ly formed  and  mccaaded  to  the  Ann  name, 
(ood  yifU,  toanda,  tndemarka  and  otber  anets 
of  tlie  pnoedlng  flnn,  to  that  there  bad  been 
DO  hitemiDdon  ot  th«  name  and  biuiDeat  iden- 
tity of  Holt  &  Company  for  over  tweo^-flve 
nan,  duilnc  which  time  said  firm  had  had  a 
i]^  repataUOD  In  the  trade;  that  complainaDta 
won  now  legally  aelsed  of  the  good  will  and 
all  liie  trademarki  ever  at  any  time  used  by  tbe 
Arm;  that  they  were  the  ownen  of  a  certain 
trademaik  for  fioar^  which  consisted  of  the 
fanciful  words  "lAFaToiita,"  which  was  orlE- 
loaled  by  the  flim  and  had  been  used  by  it 
for  more  than  twaty  yean,  to  dlsdnguiah  a 
certain  flour  of  their  sekctkni  and  preparatloD; 
that  Mid  firm  at  all  timee  ezeTcfaed  gnat  care 
Id  tbe  aelectloD,  pacldnc  and  preparation  of  the 
flour  packed  ana  aold  by  them  under  the  said 
brand,  "La  Farorita,"  and  had  carefully  ad- 
vertiaed  the  aame,  and  by  their  care  and  dforta 
ezlenslTely  introduced  it  to  the  trade,  to  thai 
the  aald  brand  had  come  to  be  widely  known 
and  ionsht  af  ler  by  the  trade,  and  the  sale  of 
fiour  ao  branded  conatltated  an  Important  pert 
of  tbe  Arm's  budnesa;  that  the  brand  was  ap- 

Slled  by  stenciling  It  on  the  barrels;  and  that 
had  been  duly  iwistered  by  tbe  flrm  in  pur- 
suance of  law.  Defendants  were  charged  with 
having  made  use  of  the  brand  asa  marfc  tor 
floor  of  their  own  preparation  or  selection,  in 
violation  of  complunaDts*  rights. 
[BIS]  Tbe  answer  admitted  the  eilslence  of  the 
trademark  and  that  the  defendants  bad  used  it, 
but  denied  that  Holt  &  Co.  were  the  owners, 
and  averred  ibat  one  Stephen  0.  Byder  was  a 
member  of  Holt  &  Co.  from  1861  to  1668,  and 
bad  since  used,  and  was  entitled  to  use,  aaid 
trademark  as  hia  own;  that  said  Ryder  put  his 
own  name  on  flour  In  cooneclioo  with  the  name 
"La  Favorita;"  and  that  dofendanis  had  sold 
such  flour  as  the  spet^  seleoUoo  of  said  Byder, 
and  not  as  selected  l^  complainants. 

Evidence  was  adduced  In  rclaiion  to  the  con- 
nection of  Ryder  with  the  finn  of  Holt  &  Co. 
his  retirement  iberefrom,  and  the  ownership  c 
tbe  brand  thereupon,  to  establish  the  use  oi  the 
trademark  by  Ryder  and  others  without  pro- 
test on  complainante'  part;  also,  subject  to  ob- 
jection, to  uiow  a  prior  use  of  **""  ~— -  —  - 
trademark  for  flour. 

It  appeared  that  Holt  &  Co.  deposited  fae 
timik*  of  the  trademark  October  17,  1881,  tn 
tbe  Patent  Offlce,  and  that  It  was  duly  ruis- 
tei«d  February  38, 1883. 

The  drcnlt  court  refused  an  acconntbig,  but 
held  complainants  entitled  to  the  exclurive  use 
of  the  words  as  a  bfand  or  tradt  nark  for  flour, 
and  Uiat  tbe  defendants  had  Infringed  the 
rights  of  complainants  In  the  use  of  tbe  words 
on  flour  not  prepared  by  complainants,  and  de- 
creed a  perpetual  injunction.  From  that  de- 
cree this  appeal  was  prosecuted,  and  a  reversal 
Is  asked  on  the  grounds  that  the  words  "Ia 
[■■S]  Favorita,"  as  used  by  the  complainants,  cannot 
be  protected  as  a  trademark;  that  there  baa 
been  no  Inrringement;  that  tbe  words  bad  been 
used  as  a  brand  befcHe  bdns  used  by  Holt  & 
Co.;  that  the  title  of  Holt  &  Co,  was  not  anpe- 
rior  to  that  of  S.  0.  Byder;  and  that  whatever 
ri^ta  oomplalnants  may  once  have  had,  had 
been  f  tnfcitisd  by  laches 
UftU.S. 


An^hiog  that  Is  merely  descriptive  of  the  prop- 
erties, style  or  qunliiy  is  open  to  aU. 

Del.  S  B.  Canal  Go.  v.  Ctark,  80  H.  S.  Itt 
Wsll.  8U  (20;  681);  Aiw*keagMfg.  Oo.  v.  Trai- 
-w.  101  U.  a  M  (26: 993).        '' 

Btalc  clslms  are  never  favored  In  equity. 

Sttamt  V.  Page.  48  U.  8.  7  How.  818  (13: 888);. 
Bads<ir  V.  Badger.  2  Cliff.  154;  Marth  r.  Whit-  ■ 
more.  88  U.  S.  31  Wall.  186  (22: 485);  Broum  v. 
Suena  Tula  County.  95  U.  S.    161  (34:  428); 
mmendotf  ■<!.  TajOcr,  28  D.  S.  10  Wheat   153" 

f:a88);  Ao«v.F"a«i>r,  84  U.  8.  fl  Pet.  401^ 
:  178);  MaineeU  v.  Kennedy,  49  C.  8.  8  How. 
0(12:1061);  Ah^  V.  iJiM^,  69  n.  8. 2  WaU. 
87  (17:886);  Ghaxm  v.  Diet.  Col.  137U.  S.  188- 
^3:  92);  llieAardt  v.  MaekaU,  124  U.  5.  18a 
mi:  886):  Suiiiran  v,  Portland  d)  E.  IL  Co.  U 
V.  8.  806,  811  (24:  834,  836);  Hume  v.  Beale.  84 
U.  8.  17  Wall.83arai;a(B);flayMianIv.  ffifwT 
Nat.  Bank.  96  U.  8.  611,  617  (34:  865,  867);. 
Bpeida  V.  Eenriei,  130  U.  8.  377,  887JB0:  718, 


.  (11:97);  ffVwpv.Batr<i,48U.S.7How. 
334  (IS:  681);  Goddm  v.  EimmeU,  89  0.  S. 
SOI  (2G:  481):  Qraham  v.  BoeUm.  ILA  E.  B. 
Co.  118  TJ.  S.  161  (SO:  196);  OAiata  v.  Eaton, 
116  U.  a.  S8  (39:  S8^;  WMentaJe  v.  Btihar.  IIS- 
TJ.  a  96  (39;  850). 

Mt.  Rowlftnd  Oox,  for  appellees: 

A  trademark  which  consists  of  a  word  la  a- 
short  phrase  between  buyer  and  seller,  which 
tbe  owner  alone  la  entitled  to  employ  for  com- 
mercial purpoees. 

Eier  v.  AbroAami,  BS  N.  T.  010;  Con^reu  A^ 
"  "     .ngCo.  V.  Bigh  Boek  0.  Spring  Co.  45- 


.  201. 


N.  ■ 


_    Infmctlon,  s         „       .  -  ,      , 

acquiescing  bom  any  right  to  an  account  for 
past  profits. 

Oontotidated^ttajarOa.  v.  THomai,  Coz, 


Mr.  Chief  JvttietTvUer  delivered  the  opin- 
ion of  the  court: 

The  fact  that  Holt  &  Co,  were  not  the  actuali 
manufacturen  of  the  floor,  upon  which  they 
had  for  yean  placed  the  brand  in  question, 
does  not  deprive  them  uf  the  right  to  be  pro- 
tected Id  the  use  of  that  brand  aa  a  trademark. 

They  used  the  words  "La  Favorita"  to  de» 
Irnate  flour  adected  1^  them,  in  tbe  ezerdae- 
ol  their  best  Judgment,  as  equal  to  a  certaln- 
slandard.  Tbebranddldnotlndlcateby  whom 
the  flour  was  manufactnred,  but  it  did  Indicate- 
Iheorigtnof  ItaadectioDanddassiflcatlon.  It 
was  equivalent  to  (he  aignatnre  of  Holt  A  Co. 
to  a  certificate  that  the  Boor  was  the  genuine 
article  which  had  been  determined  by  them  tO' 
posseaa  a  certain  degree  of  excellence.  It  did 
not,  of  course,  in  iUelf  Indicate  quall^  for  it 
was  merely  a  fancy  name  and  In  a  forelgtt. 
languan,  but  it  evidenced  that  tbe  akllL 
knowledge,  and  Judgment  of  Htdt  &  Oo.  haa 
been  exerosed  tn  ascertaining  that  (he  particu- 
lar flour  so  marked  was  poasessed  of  a  merit 
nndsced  definite  \tj  their  fnnmlnitlow  and  of 
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%  nnlfomittf  rendered  certalo  br  their  idec- 
tioo.  The  case  clearlf  does  not  fall  within  the 
rule  nanouiiFed  In  Amoikeag  Mani^iKturing 


Chmpanj/  ▼.  Traintr.  101  D.  8.  01,  S5  [30:998, 


..."e  odI;  used  to  denote  qnality,  are  Incapable  of 
exrlusive  appropriation,  bat  «re  open  lo  use  br 
*  anyone,  like  the  ad}ectivea  of  the  laoKuage; 
or  In  Boffgett  v.  Findlaier,  h.  R.  17  Eq.  89, 
vhere  an  injunction  to  restrain  the  use  upon 
a  trade  label  of  the  term  "nourtibing  Btout" 
wta  refused  on  the  obvious  Round  that  "nour- 
Ishlng"  WM  %  mere  Enclwta  word  denotinj; 
quality.  And  the  fact  tBat  flour  m  marked 
scqulred  an  extenrive  sale,  because  the  public 
had  discovered  that  It  might  be  relied  on  as  of 
a  onlfonolr  meritorious  qnalily,  demonstrates 
,  that  the  ttrand  deserves  protection  rather  than 
lOBl]  that  It  should  be  debarrad  therefrom,  on  the 
ground,  as  argned,  of  being  indicative  of  qaal- 
uy  only.  Bvrton  v.  Btratkm,  13  Fed.  Rep. 
SW;  Oodillot  V.  Hairit,  81  N.  Y.  368;  BantotM 
V.  Graham.  61  L.  J.  Ch.  897. 


^     MM 

waano  Invasion  of  that  right  because  the  name 
of  S.  0.  Rvder  accompanied  the  brand  upon 
flour  sold  by  appellants,  instead  of  the  name  of 
Holt  &  Co.  That  Is  an  aggravation  and  not  a 
Justification,  for  it  Is  openly  trading  in  the 
name  of  another  npon  the  reputation  acquired 
by  the  device  of  the  true  proprietor,  OiUstt 
t.  E^erbrwA,  47  Barb.  46S;  A  a  48  N.T.  874; 
Ooata  1.  Solbrook,  3  Sandf.  Cb.  086. 

These  views  dispose  of  two  of  the  defenses 
■peciOcally  urged  on  behalf  of  appellants,  and 
we  do  not  regard  that  of  prior  public  use,  even 
It  it  could  be  properly  considered  under  the 
Readings,  as  entitled  to  any  greater  weigbL 
Evidence  was  given  totheeffect  that  from  1807 
lo  1860  the  words  "La  Favorita"  were  occa- 
sionally used  In  St.  Louis  by  Sean&Co.,  then 
manufacturing  in  that  city,  as  designating  a 
particular  flour;  bat  the  witnesses  were  not 
able  to  testify  that  any  bad  l>een  on  sale  there 
under  that  brand  (unless  It  were  that  of  Holt 
A  Co.)  for  upwards  of  twenty  reaie.  The  use 
thus  proven  was  so  casual  and  such  little  Im- 

Sortance  apparently  attached  to  It,  that  it  is 
ouhtful  whether  Bears  &  Co.  conid  at  any 
dme  have  snccessfully  claimed  the  words  as  a 
trademark,  and,  at  all  events,  such  use  was  dis- 
continued before  Holt  &  Co.  appropriated  the 
words  loideutifytbeirownflou',  and  there  was 
no  attempt  to  resume  it. 

It  is  argued,  however,  that  Uie  title  of  Holt 
A  Oo.  to  the  use  of  the  mark  was  not  superior 
to  that  of  B.  O.  Ryder,  because  it  is  saia  that 
Ryder,  upon  leaving  the  firm,  took  with  him 
bis  share  of  the  good  will  of  the  business,  and 
coosequently  of  tbe  trademarks,  and  hencs  that 
the  defendants  below  rightfully  Boid  flour  under 
tbe  brand  "La  Favonta,"  when  selected  by 
Rider  and  so  marked  by  him. 
Good  will  was  defined  by  Lord  Eldon,  In 


Au,  Johns.  (H.R.y.)  174, 188,  says  it  wouldbs 
taking  too  nsrrowavlewof  what  IsthereUid 
down  by  Lord  Eldon,  to  confine  It  to  that,  but 
that  It  must  mean  every  positive  advantage  that 
has  been  acquired  by  tbe  old  bm  in  tbe  pro> 
gresaofitsbosiness.whetherconnectedwitbtlw 
premises  in  which  tbe  business  was  previously 
carried  on,  or  with  tbe  name  of  the  late  firm, 
or  with  anv  other  matter  cutykg  with  It  lUe 
benefit  of  the  business. 

It  may  be  that  where  a  firm  la  dissolved  and 
ceases  to  exist  under  the  old  name,  each  of  th« 
former  partners  would  be  allowed  to  obtain 
"his  share"  in  the  good  wilt,  so  tar  as  that 
might  consist  In  the  use  of  trademarlu,  by 
continuing  such  use  In  the  absence  of  stipula- 
tion to  the  contrary;  but  when  a  partner  te- 
Hres  from  a  firm,  asaentinK  to  or  acquiescing 
In  the  retention  by  the  outer  partners  of  pos- 
session of  the  old  place  of  business  and  tbe 
future  conduct  of  tbe  business  by  them  under 
the  old  name,  the  good  will  remains  with  the 
latter  as  of  coarse. 

Holt  &  Co.  commenced  business  In  1840, 
and  had  bad  an  unlntcmipted  existence  under 
that  name  since  1895:  the  trademark  in  ques- 
tion was  adopted  by  the  senior  member  of  the 
firm  in  1801,  and  had  been  thereafter  in  con- 
tinuous use:  Ryder  became  a  partner  in  1861, 
and  retired  Pebtiiary  1, 1869,  wboi  a  drcular 
waa  issued.  In  which  he  participated,  snooimo- 
ing  the  dissolution  by  bis  retirement,  (1 


"nothingmore ,. 

old  customets  will  resort  to  tbe  old  pla< 
but  FiM-CKaMMOET  Wood  in  (burton  v.  Doug- 


business  at  auolber  place,  under  tbe  name  of 
Rowland  &  Ryder. 

In  addition  to  these  facU  it  Is  established,  by 
the  preponderance  of  evidence,  that  it  wasvf 


t)aUy  agreed,  at  lbs  time  Ryder  retired,  that  he 
surrendered  all  IntereKtln  the  brands  belon^ng 
to  Holt  &  Co.     Ryder  sltempts  lo  deny  this. 


but  his  denial  is  so  qualified  as  to  render  It  u_ 
reliable  as  against  tbe  direct  and  positive  char- 
acter ot  the  evidence  (othecontraiy.  Indeed,  (6SS] 
when  asked  why  tbe  brands  were  not  made  the 
subject  of  aptiratsement  when  he  went  out.  as 
It  waa  conceded  all  the  other  property  of  the 
firm  was,  be  says  that  it  was  because  he  ' '  gave 
up  all  right,  title  and  interest  to  those  valuable 
bnuds  to  Robert  S.  Holt,  out  of  friend^ip,  so 
there  was  no  occasion  for  it."    In  our  judg- 


Counsel  In  conclusion  earnestly  contends  that 
.  hatever  rights  appellees  may  iiave  bad  were 
lost  by  laeha,  and  tbe  desire  la  intimated  that 


we  ahould  reconsider  McLean  v.  Fltmina,  90 
V.  B.  245  [34: 828],  ao  far  as  it  was  tberdn 
stated  that  even  Ibough  a  cc:nplainant  were 
guilty  of  such  delay  In  seeking  relief  upon  In- 
fringement as  to  preclude  fafm  from  obtaining 
an  account  of  gains  and  profits,  yet,  if  he  were 
otherwise  so  entitled,  an  injuoctton  against  fut- 
ure infringement  might  properly  be  awarded. 
We  see  no  reason  to  modify  this  general  propo- 
sition and  we  do  not  find  In  (he  facia  as  dis- 
closed by  tbe  record  before  us  anything  ta 
Justify  us  In  treating  this  caae  a*  an  eicepUon. 
Tbe  intentional  use  at  anolliei'B  ttadmuik 
IMD.  8. 
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to  a  fnnd,  and  nfien  tbe  excum  Is  tlut  the 
owner  permitted  lucta  xue,  tbat  eiciue  is  (US' 
poBed  of  by  afflnnadTe  acltoD  to  put  a  atop  to 
It.  PendReDC£  then  in  (be  uaeisnot  Innoceot, 
Uid  tfaewronK  is  a  continuing  one,  demanding 
restraint  b;  judicial  loterpoeitioD  when  prop- 
erly invoked.  Meredelajoracquieaceucecait' 
not  defeat  llie  remedy  by  iniuncUon  tn  support 
<tf  tbe  legal  ri^t,  unless  it  aas  been  coDtiDued 
M  long  and  uoder  such  drcumslaDces  as  to  de- 
feat the  right  itaelf.  Hence,  upon  an  applica- 
tion to  Bin  waste,  relief  will  not  be  refused  on 
tbe  ground  that,  as  the  defendant  bad  been  al- 
low^ to  cut  down  half  of  tbe  treea  upou  the 
I  land,  he  had  acquired,  by  tbat 
"-    -■-'■    •-    —   ' — 1  tb(  - 


negligence,    the   r^hi 

toS-oaa  {Attv-Oen.  t.  .       ,, 

ir  will  tbe  issue  of  an  lujimction  a^ainat  tbe 


ider  (Atty-Oen.  \.  EatOake,  11  Hare,  20S); 


iDfringement  of  a  trademark  be  denied 

Sound  tbat  mere  procrastination  in  seeking  re- 
eaa  for  depredationB  Imd  deprived  tbe  true 
proprietoTOf  bisleral  right.  FuUwoodY.  FvU- 
%Kod,  L.  R,  &  Ch.  piT.  176.  Acquiescence  to 
avail  must  be  such  as  to  create  a  new  right  in 
the  defendant  Bodgen  v.  NowiU,  8  ISGex, 
M.  &  G.  614.  Where  consent  by  the  owner  to 
the  use  of  his  trademark  by  another  Is  to  be 
inf erred  from  his  knowledge  and  silence  merely. 
"It  lasts  no  longertban  tbe  silence  from  which 
h  springs;  it  is,  In  reality,  no  more  than  a  rev- 
ocable UcenBe."  Dner,  J.,  Amotktag  Mfg.  Co. 
»,  jjprar,  8  Snndf.  699;  Julian  t.  BooHer  Brill 
Co.  78  Ind.  408;  Taylor  v.  Carpeater,  8  Story, 
458;  S.  a  2  Woodb.  &  II  1. 

So  far  as  tbe  actcomplained  of  Is  completed, 
acqniescence  mar  defeat  the  remedy  on  the 
principle  applicable  when  action  Is  taken  on 
the  strength  of  encouragement  to  do  It;  but  eo 
for  as  the  act  Is  In  progress  and  Ues  in  the  fut- 
ure, Uie  right  to  the  intervention  of  equity  Is 
not  gener^y  lost  by  previous  delay,  in  respect 
to  wnicb  the  elements  of  an  estoppel  could 
rarely  arise.  At  tbe  same  time,  as  it  is  in  the 
exercise  of  discretionary  Jurisdiction  that  tbe 
doctrine  of  nasonable  diligence  Is  applied,  and 
tboM  who  seek  equity  must  do  It,  a  court 
might  hesllate  aa  to  the  measure  of  relief, 
where  the  oae^  t^  others,  for  a  long  period. 
under  anumed  permlsrion  of  tbe  owner,  bad 
largely  enhanced  the  reputation  of  a  particular 

But  ttiere  is  nothing  here  in  the  nature  of  an 
estoppel,  nothing  which  tendera  it  Inequitable 
to  anest  at  this  stage  any  further  Invasloa  of 
conmlalDanM'  rights.  Then  is  no  pretense 
of  abandonment.  That  woulu  require  proof  of 
nonuser  by  tbe  owner  or  general  surrender  of 
the  nae  to  the  publia  The  evidence  Is  po<:ilive 
that  Holt  &  Co.  contlnuotisly  used  the  trade- 
mark, always  asseried  their  ezclostve  right  to 
It,  and  never  admitted  that  of  any  other  firm 
or  penon,  and.  In  tbe  Instance  of  every  party, 
inuuding  Ryder,  who  used  Ibis  brand  on  flour 
not  of  Holt  A  Co's  selecdoD,  that  use,  when  It 
came  to  their  knowledge,  was  objected  to  by 
the  latter,  and  personal  notice  given,  wbiJe 
publication  was  also  mn'i'^  In  tbe  newspapers, 
circulating  where  tbe  dour  was  usually  mar- 
keted, containing  a  statement  of  Holt  •&  Go's 
rights  and  wandng  against  Imitations.  It  is 
Idle  to  talk  of  acquiescence  In  view  of  these 
facta.    Delay  In  bringing  suit  there  was,  and 

■uch  delay  as  to  preclude  recovery  of  -" 

188  U.  8.  V.  B.  Book  83. 


icemen __ 

conduct  nor  negligence  which  could  be  held  to 
destroy  the  r^t  to  prevention  of  further  in- 

Th«  dtfrtt  ^  the  dreuit  Court  viU,  Ihert-  ■ 
fore,  be  afflrnMi. 

ALFRED  V.  RYDER,  Appt., 

ROBERT  B.  HOLT  et  u. 

(See  B.  a  Beporter's  ad.  BSD. 

Jiiriadiction  in  tuft  on  trademark. 

Where  defendant  and  complalnnnta  lielow  were 

jij .  .1. ig  Btat«.  BDd  the  bill  did  Dot  al- 

'  rnvenr  waa  used 
read  to  a  fOT«lKa 
ohap.  ISS,  I  11.  El 
:  had  no  jurisdlo* 
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BtBt.  at  iTsrni.'the clxouit 
tion. 

HNo.  76.] 
ArsvedHov.  14, 1888.     Dtaded  Det.  10.  1388. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  tbe  United  Stales  for  Ihe  aonthem  Dit- 
trict  of  New  York,  In  an  action  to  restrain  the 
use  of  a  trademark.     liecerted. 

The  facts  are  stated  In  the  opinion. 

Mr,  Arthur  v.  Bri«Ben.  lor  appeUant 

Mr.  Rowlftnd  Cox,  for  appellees. 


cause  siiouL 

V.  Bolt  [aiUe,  621]],  just  decided,  and  the  at 
decree  In  favor  of  complainants  was,  therefore, 
rendered  In  this  aa  In  that  case.  But  it  is  now 
assigned  for  error  that,  as  defendant  and  com* 
plainanta  below  were  dtizens  of  tbe  same  Slate, 
and  the  bill  did  not  allege  tbat  the  trademark 
in  controversv  was  "used  on  goods  Inteudcd  to 
he  transported  to  a  foreign  country"  (Act  ol 
March  8,  1881.  cbap.  138,  ^  11,  SI  StaC  at  L. 
S02),  the  circuit  couri  had  no  jurisdiction,  and 
tbe  decree  must  be  reversed  tor  that  reason, 
TheolilectionitiBtlt  takea,  andlhgdecivti*  ao- 
eordtaj/it/reeericd. 


(Bee  &  a  Beporter's  ad.  SOB-SIO.) 

Seitrutd  Utter*  patent,  teAen  toii, 

nie  enlargement  ol  the  claims  In  tbe  relmisof  a 
patent  so  as  to  embrace  machiDCe  wbioh  do  not  oon- 
tatn  tba  ODlr  Daw  leacure  ol  tbe  maohlne  olatowd 
In  tbe  oilglDal  patent,  is  void. 
[No.  92], 
Argued  Jfin.  tl,  1SS8.     Decided  Dea.  10.  1888. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  tbe  United  Slates  for  the  Westtm  Dis- 
trict of  Hichigan,  diamiasiog  a  suit  in  equity 
for  (he  infringement  of  reissued  letters  patent 
AMrmed. 
Reported  below,  28  Fed.  Rep.  43. 
The  facts  are  stated  In  tbe  opInfoB. 


"cS- 


BurtanK  Coukt  ov  «n  DnraD  States. 


Mttm.  E.  S.  Wood  and  Edw»rd  Bord, 

tor  appelluit: 

Fnctical  utility  li  VI  Important  tactoT  In  de- 
tennlDlns  the  novels  of  on  ftDwed  iDTention. 
.  Smith  T.  OwAMor  DaOat  V.  Cb.  08  U.  8. 
480,  400  CM:  9^  0S«;  IF«M«p  Zoom  Cb.  r. 
£to<M,  lOB  U.  8.  (»0,  on  (M:  1177,  1181); 
Eamet  ▼.  ^nAeiM.  US  U.  B.  40,  47  (80: 1064. 
lOW). 

whetber  a  rdnued  patent  la  for  tbe  same  In- 
TentloD  as  that  in  tlie  original  patent  is  a  quea- 
tion  for  tbe  court  in  an  eqnity  suit  on  a  com- 
parlaoD  of  tbe  two  Instruments. 

Seymmr  v.  Otbome,  78  C.  B.  11  WalL  540 
(30:59);  JfoAn  t.  Earwood,  112  U.  8.  804,  SOB 
(38:960,067). 

A  patentee  bas  tbe  rigbt  to  claim  by  reissue 
everjUihiK  sbown  as  Invention  In  tbe  original 
patent,  unless  abandoned. 

Parker  &  W.  Co.  v.  Fait  (Mack  Oo.  128  U. 
8. 87.  99  (81;  100). 

Wben  an  InreDtlon  la  new  and  useful,  and 
fullr  shown  In  sn  orlgiaal  patent,  the  luTeator 
can  always  seeure  tbe  invention  by  a  reissue. 

Odea  V.  8ti»U,  aa  Fed.  Rep.  161;  Whtdvr  v. 
Qipper  M.  A  B.  Oo.  10  Blatchf.  181;  Wootter 
V.  Hania,  81  Fed.  Bep.  01;  Com  v.  WiUon, 
IISU.  a  968(83:063). 

Wben  the  retssoe  is  applied  for  wltbin  two 
•gem  from  tlw  date  of  tbe  original  paieat,  the 
oelar  does  not  of  itself  render  tbe  reissue  in- 
TKlia  or  voidable. 

WMtMok  T.  Btiher.  110  U.  S.  86,  101  (99: 
800.  861). 

Mr.  Arthnr  Btam,  for  appellee: 

There  may  be  Invention  In  applying  «  new 
device  to  an  old  object,  bot  in  applying  an  old 
contrivance  to  a  new  use  there  can  not, 

Curtis,  Patent  g  06;  LeA  v.  Btave.  1  Web. 
TtX.  Css.  907;  Am^v.  ^aiding.mV.  S.  18 
Walt  408(90: 010);  Brman  v.  Piper,  91  U.  S.  87 
Ca8i800);A>Atfrt*v.J{|Mr,»lU.S.  107(28;  970); 
AOantk  Work*  v.  BradK,  107  U.  S.  109  (87: 488). 

Tbe  fact  that  tbe  iMinten  were  ezleDslvely 
made  and  sold  while  appellant  slept  on  its 
ligbta  for  Dcarly  two  yeara  is  sufficient  ground 
(o  Invalidate  the  reissue. 

Mahn  V.  Barwood,  118U.  8.  804  (88:660). 

Tbe  patentee  oould  not  then  come  back,  and 
by  irissue  ohtim  as  bis  own  what  he  had  con- 
umctively  dedicated  to  the  public. 

Saromir.Eaaat^»AXMik0a.n<'U.B.t6 
(SO:  m)i  Bhepari  v.  Oarrigan.  116  U.  8.  098 
(29: 728);  BaOtr  V.  Babiimn,  119  U.  S.  680  010: 
492);  MUltr  v.  Brido^ort  Brau  Oo.  104  U.  8. 
800  (86: 788);  Fltivier  v.  DttroU,  127  U.  a  068 
(anfe,  inE);  WMentdk  v.  JI«a«r,  110  U.  8.  06 
(29:  800);  Ltggttt  v.  Awrji,  101  IT.  8.  206  (20: 
860). 

Tbe  relaue  covers  an  Invention  entirely  dif- 
ferent from  that  claimed  in  tbe  original. 

Itxrker  A  W.  Oo.  v.  Fob  Olotk  &.  188  U.  8. 
87  (81:  100);  Hotkin  v.  IfUlm.  120  U.  8.  217 
(81 :  7B9);  Floaor  V.  Dttroit,  137  TJ.  8. 071  (atUa, 
17B). 

Mr.  JvMtiee  Ormr  delivered  the  opinion  of 
the  court: 

This  Is  an  appeal  from  a  decree  dlsmlsrisg 
Bblll  in  equl^  for  the  Infrisgemeot  of  letten 

f  stent,  issued  August  10,  1880,  and  retssoed 
uly  11, 1889,  for  unpiovements  In  o(»n-pIant- 
tn.    88  Fed.  Bep.  49. 


were  alike.    Bo  macb  of  the  qtedflca 

related  to  the  matter  InoontroTorsy  dlflered,  as      ROT] 

sbown  below;  tbe  words  of  tbe  on^nal  patent 

omitted  In  tbe  reissue  being  printed  hi  fanckets, 

and  those  Inserted  In  tbe  re'^sus  printed  in 


Xj  invention  relates  to  as  impnremani  In 
corn-planters  of  the  class  employliw  a  main 
frame  moaaied  <m  wheels,  which  main  b 


is  combined  with  a  ranner-fFame  in  front,  and 
so  attached  to  the  main  frame  that  it  may  be 
either  a  rigid  or  ylddiDK  planter,  and  also  em- 
ploy ing  oouegears  and  dnving-cli^ns  to  actuate 
the  dropping  mechanism  for  planllnK,  and 
sdapted  to  be  used  either  as  a  rigid  or  ^diog 
planter. 

"  Hy  imiHovement  consists,  first,  In  the  ar- 
rangement of  a  lifting  band-lever  [mounted 
upon  a  shaft  and]  connected  to  [the]  a  foot- 
lever  [centrally]  vhiA  i»  pivoted  to  the  main 
frame,  tbe  forward  end  of  which  lever  Is 
blnged  to  the  runner-frame,  [and]  tbe  several 
parts  being  so  arranged  that  the  nmneF-trame 
may  be  controlled  by  either  tbe  band-lever  or 
foot-lever,  or  both,  at  the  wiU  of  tbe  operator. 

"MgintmtionJ^irlhtromiitttin  ambiniHfi 
wOh  Ibe  hand-lever  [bdng  combined  with]  de- 
tachable fastening  devlcea,  so  as  to  be  set  In 
proper  podtlou  to  form  a  rigid  planter,  and  so 


trol  Uie  operation  of  the  machine,  when  used 
as  a  yieliflog  planter." 

"In  the  accompanying  drawings,  figure  1 
is  a  side  elevation,  puth  In  aection,  of  a  com- 


planter  embodying  tbe  first  teattm^  of  mv  in- 
vention. Fig.  2  is  a  front  elevation,  partly  Id 
section,  of  the  same.    Fig.  8  Is  a  broken  plan 


view,  putly  in  leetloii,  Aowlng  the  connection 
betwem  tbe  hand  and  foot  leras." 

"d  represents  a  shaft  Joumaled  at  one  end 
[to]  i»  the  main  frame  and  at  the  other  to  the 
seatetandard. 

"e'  represents  the  Joumal-bradtet  at  theseat- 

standarcf,  the  foot-lever  F  being  -'-'" 

nected  to  and  Joumaled  oo  [tbaji 

"  D  lepreaenta  a  tiand-lever  rlr- 
lo]  emneettd  fc  tkifoot  taeer  igik 
egvieatntt  tiuaiM. 

"  B  lepieaents  a  segmental  notch-plate  rigid- 
ly fastened  to  tbe  mui  frame  A. 

"d*  represents  s  iotk  for  level  D,  pasting 
through  ttie  ibonlder  of  lever  D.  and  engaginr 
at  one  end  with  the  s^meulal  notch-plate  ^ 
and  hinged  at  tbe  other  end  to  a  bell-crank, 
lever,  d*,  the  movement  of  which  locks  and  un- 
locks the  liftbig-lever  D. 

"  Wben  it  is  desired  to  operate  the  machine 


runiwr-traineand  luder  oontzol  of  ^le  operator. 
Wben  the  locking  derloes  of  the  llfUogOever  D- 
m^t  Into  operation,  Ibe  opoator  seta  the 

^leveti.  _ 

under  easy  ol 

lever  may  be  used  to  ai 


Co(ig 


fuBDT  V.  Town  or  Lansiks. 


The  original  patent  contained  the  following 
claim,  the  woras  heie  printed  hi  bracketi  be- 
ing tboaa  omitted  In  the  rdasue: 

"Id  a  eon-plioter  haTing  the  rear  main 
frame  mounted  on  mipporttng  wheels,  the  front 
ranoer-frame  hinged  or  pivoted  to  the  m&ln 
frame,  [and  operated  t^  an  elevating  and  de- 
BtesBinK  lever  pivoted  to  the  main  (rune,  liav- 
tng  ita  front  end  Blotted,  u)d  connected  to  the 


lifting  hand-lever  D,  rigidly  attached  to  said 
shaft,  tor  elevadng,  depreeBing  and  controlliug 
the  moDer-frame,  aabetantiallv  as  herein  set 
forth.]" 

For  thb  claim  the  reissue  subsUtuted  the 
folloning  four  clalma.  the  new  words  in  which 
are  here  printed  In  Italics: 

"1.  In  a  corn-planter  having  the  rear  main 
frame  mounted  on  supportiug  wheels,  and  the 
front  runner-frame  hinged  or  pivoted  to  the 
main  frame.  At  eoniMnation  ^  a  foot-treadl» 
and  a  hmd-t&ttr  adapted  to  he  vied,  in  wrrfUTio- 


ing  or  dtprm^  tA« 
herein  letfarih. 
[609}       "^  In  a  corn-planter  havlngtfae 


xrMoUy  a 


main  frame,  a  foot-tr«^e  for  dmalinq  or  d»- 
premng  lAe  runner-fl'ame,  in  eombinalu/n  teith 
a  fiand  loek-letor,  tM/oot-treadU  and /tand-lever 
adapted  to  be  vied  in  atr^unetion  for  fordng 
and  loeking  tA*  runner*  into  (A«  ground  or  l}fl- 
ing  and  loeJeing  lAemoatqfAe ground,  mibwlan- 
ttally  at  herein  mt  forth. 

"8.  In  a  cornplanter  having  the  rest  main 
frame  mounted  on  supporting  wheels,  and  the 
front  mnner-frame  hinged  or  pivoted  to  the 
main  frame,  a  foot-treoMe  for  ^noting  or  de- 
preiting  the  runner-frame,  in  eombijiation  teith 
a  hand-leter  rigidly  connected  therewith,  that 
tither  Aand-fanw  or  treadle  may  be  v»ei  for 
forcing  tht  runn«n  into  the  ground  or  lifting 
them  oat  tf  the  ground,  tuUtantiaUy  m  herein 
»et  forth. 

"  4  2^  combination,  in  a  com-planler  hav- 
the  rear  main  frame  mounted  oD  supporting 
wheels,  ajid  a  front  runnerframe  hinged  or 
pivoted  to  the  main  frame,  tfafoot-trtadlefor 
elmating  the  runnerfTamt,  and  a  hand4merfor 
tUnating  or  depreuing  the  tame,  both  arraT^/ed 
to  move  timvltaneoudji  when  either  it  aeted  upon 
kg  an  operator." 

It  tbas  appears  that  while  the  clalma,  both 
of  the  original  patent  and  of  the  reissue,  telate 
to  a  corn-planter  having  the  rear  main  frame 
mounted  on  supjmrting  wheels,  and  the  front 
lunner-frame  hmged  or  pivoted  to  the  main 
frame,  the  difference  between  them  Is  tbls: 

The  claim  in  tbe  original  patent  is  limited  U> 
a  lever  having  ita  front  end  slotted,  and  con- 
nected with  the  runner-frame  b;  a  bolt  passing 
through  the  slot,  in  comtdnatlDn  with  a  sban 
Joumaled  at  one  aid  to  (he  main  frame  and  at 
the  other  to  the  aeiiNlandard,  and  with  a  lift- 
ing hand-lever  rigidly  attached  to  that  shaft, 
for  elevating  deprewing  and  controlling  the 
lunner-frama. 

In  the  reissue,  on  the  contrary,  the  first  and 
fourth  cUmi  ondertake  to  cover  any  form  of 
(oot-kver  or  treadle  and  hand-lever  used  in 
oomUBaUon  for  the  pnrpoae  of  elevating  or  do- 
US  Q.  8. 


pressing  the  runners;  the  second  claim  differs 
only  In  being  restricted  to  a  hand  lock-lever 
used  in  connection  with  the  fooVlever;  andthe    [sio] 
third  claim.  In  requiring  the  two  levers  to  be 
riridly  connected. 

In  the  Kelly  machine,  patented  September 
li,  1876,  and  in  public  use  before  the  plalntifrB 
Invention,  a  foot^lever  and  hand-lever  Dad  been 
used  In  combination;  rigidly  connected  to- 
gether (ccrialnly  quite  as  mucn  so  as  in  the  de- 
fendant's machine),  and  with  a  lock  on  the 
hand -lever. 

The  only  feature  of  the  plaintiff's  machine 
which  can  possibly  be  considered  as  new  is  a 
slotted  lever  connected  with  the  mnner-frame 


and  at  the  other  end  to  the  seat-Btandard,  there- 
in facilitating  the  depressing  of  the  runners  by 
a  (dniile  movement.    The  claim  in  the  original 


ant's  machine.  The  enlargement  of  the  claims 
in  the  reissue,  so  as  to  embrace  machines  not 
containing  that  feature,  is  void,  under  the  rules 
eatahlished  tiy  recent  decidons  of  tbls  court, 
too  numerous  and  familiar  to  require  citation. 
Deoni  ^fflnntd. 


HARRIET  A.  PURDY,  Admrx.  of  Wiluaii 
A  PuEDT,  ly.  in  Brr., 

THE  TOWN  OF  LAN8INO. 

(See  S.  C.  BepoTter'B  ed.  IB7-6Se.) 

Toon  bondi,  when  iaeaUd. 


TCT  ERROR  (o  the  Circuit  Court  of  the  United 
X  Btatee  for  the  Northern  District  of  New 
York,  to  review  a  judgment  In  favor  of  the 
town,  in  an  action  upon  town  bonds.  Afflrmed. 

The  foots  are  stated  in  the  opinion. 

Mr.  Junes  S.  Oox,  for  i^dntiff  in  e 


been  compiled  with,  tbe  n 
were  charged  whh  the  du^  id  deciding;  and 
their  Issuing  these  bonds  was,  to  the  por^aaer, 
the  strongest  posrible  afflnnatlon  of  compliance 
with  all  the  statutorr  requirements,  and  the 
purchaser  had  the  right  to  rely  upon  It. 

Dodge  Oo.  v.  Chandler,  96  U.  8. 206  (24:626); 
San  Antonio  v.  Mehaffy,  96  U.  S.  814  ^4: 817): 
Davit  V.  Broan,  &4  V.  8. 427  (34: 306);  Marthalt 
Co.  V.  Seheiiek,  73  U.  8.  5  Wall.  773  (18;  556); 
San  Antonio  \.Lane,«i  Tex.  400;  Hmry  Co. 
V.  Nieolay.Sa  U.  8.  819  (34:894). 

The  town  is  not  at  liberty  to  deny  it,  ■■ 
against  a  good  faithpurcbaser. 

Grand  Chute  v.  Winegar,  83  U.  8,  IB  Wall 
855  (31: 170);  Knon  Co.  v.  AtpinnBaB,  62  U.  B. 
31  How.  (^  (16: 308)i  Mertm-  Oo.  v.  SaeJiat.  68 


Sufbud  Ooobt  or  na  Untthd  Btatbs. 


U.  S.  1  Wan.  nail  IHS);  Vmtet  T.  Murdoek.  99 
U.  &4M(St:688);2>iiMnp0rtT.  U.  8.,LoTd,'lt 
C.  S.  9  WalL  414  (1«:  707):  Jr«rahinlk  JTof.  AinJt 
T.  Stab  JVol.  BaDi,  77  U.  a  10  WaU.  S44  aO: 

WWber  or  not  aoy  of  the  oondltlou  pnoB- 
dent  <i  fact  were  compiled  with,  lie  wa*  not 
UmumI  to  inqnlre. 

JTonw  TTcimMvi),  03  U.  &  «2  ^:  780). 

Hm  tKmda  and  lbs  tndonement  rapreaent 
compliance  with  all  pieoedest  coodmcoa  and 
pnHminar;  requirements  of  the  atatutea. 

OnoMi  T.  JmrunM,  119  U.  8.  7S  <fa:  83S); 
Jbterfa  *.  BoOm,  101  U.  B.  110  (20: 88%  Oathoun 
Ck.  V.  QaOrraith,  99  U.  B.  814  m-.  410);  ITilim 
T.  SaJ*iiwnoaL»U.  8. 4»(8B:  880);  ffarPfn  Cb. 
T  ifarM,  97  D.  6.96(34: 977);  J3<iaM(T.  00a- 
•M  09U.  8. 86(30:80^;  OMi>nuiT.At«M,  93  U. 
&  484  (S3:  G79t;  Dvam  Oo.  t.  FiM,  111  IT.  8. 
9S  CS8:8«). 

If  lite  prevloni  location  of  the  railroad 
througli  or  near  the  Town  of  I^nring  U  to  be 
i«g«rded  as  one  of  these  ooodlUona  preoedent, 
the  purchaser  bad  the  right  to  presume  that  It 

^^c^  Ob.  T.  dark,  94  D.  S.  387  (34: 63). 
The  propodne  purchaser  of  the  bonds  cannot 
_,. 1  _..^  j^y  knowledge  of  errara  of 


Atpinmia,  63  U.  8. 31  How.  089  m-.  208);  BO- 
srll  T.  J^ernmnOt.  «B  U.  B.  34  Bow.  m  (16: 
871):  Moraa  t.  Ifiamf  Cb.  67  U,  B.  3  Black,  723 
(17: 843);  OOpekt  v.  Dubuque,  68  TJ.  a  1  WaU. 
£03  (IT:  S34):  Lyndt  V.  mntUbago  Cb.  88  U.  8. 
18  Wall.  6  (31:378);  Kenieott  t.  Waj/iu  Co.  88 
U.  a  16  WaU.  463  (Si!  819). 

The  locating  of  thts  branch  railroad  throu^ 
or  near  this  town,  and  also  140  miles  beyond 
it  to  BuSbIo,  was  not,  by  the  Act  of  April  6, 
18T1,  inteaded  to  be  a  coDdlUon  precedent  to 
subscribing  for  the  stock,  or  issuing  the  bonds. 

Janu*  7.  MUvMukee,  83  V:  8.  16  WaU.  160 
(31:367);  Ph^  t.  LejeittoitAS  BUlchf.  148; 
Smith  V.  Tate*,W  Blatchf.  93;  OaUaww  Co.  v. 
Fotter,  98  U.  a  S74  m-.  018). 

A  condidoB  pieoedeat  mtist  be  always  plain 
and  explidL  and  la  not  to  be  eztractad  from 
Taffue  and  oonbtfol  words. 

8  Coke.  90;  Shep.  Touch.  184;  OUntott  t. 
Mm  In*.  a>.  4a  N.  Y  464;  Wood*  v.  ZaiorwTKs 
Ci>.  66  U.  B.  1  Black,  ASfl  (IT:  132);  Addison, 
Cool  186;  Pais.  ConL  S36;  1  Btory,  Cont.  gg  40' 
W. 

The  varied  forms  of  ezprearioo  to  the  many 
dlffereDt  town  beading  Acts,  conlempIatiDg 
proposed  use  of  projected  rallrottds,  all  mean  the 
same  thing.  Tls.:  '^Along  the  rovte;"  AmpCtm 
Y.OooperVhUnAOl  U.S.  190(39: 908); .ffnfleM 
T.  Jbrdan.  110  U.  B.  695  {80:  629);  "Situated 
ak>ngtheronie:''i%<6MT.  XtfuMon,  ISBlatchf. 
184;  "Any  part  of  the  route  of  said  railroad 
may  be;"  CatUiway  Oo.  t.  Foittr,  OS  U.  8.  B67 
(38:  911);  "Throuffh  which  the  railroad  may 
paaa;"  Wood»  t.  LauntncB  Cb.  66  U.  a  1  Black, 
886  (IT:  122);  CaOavas  Co.  v.  mMtr,  lapra;  U. 
8.  f.  OoUutr,  8  Blatchf.  825. 

In  the  construction  of  a  statute,  the  court 
will  look  to  other  statutes  in  pari  materia. 

Dwar.  Btst.  189;  Ht  BoeAaittr  Fatn-  Comr*. 
66  N.T.  418;  Bogart  v.  BradAaa.'Ha  Johns.  744; 
ileCartto  j.  Orphan  Atj/lum  Society,  0  Cow. 


607;  A^Ant  r.  Enight,  10  Barb.  Wt;  1  Kent, 
ComT^;  AiUAuty  ▼.  PaUitm,  1  Dong.  Vt. 
Why,  then,  ahoiud  we  look  for  such  a  con- 


dition precedent  in  the  vague  ezpresaion  "may 
be  located." 

amith  T.  Tatet.  IS  Blatohf .  80, 99. 

In  KMbride  t.  lAtfevettt  Oo.  106  U.  a  308 
(27: 705),  the  constmcHon  put  upon  the  ststute 
at  tbe  tuie  the  bood*  were  voted  and  Issued,  t^ 
thoae  interested  in  executing  its  ptttvlsloos,  was 
deariy  recognized  by  this  courL 

Bee  alto  Srtm  Oo.  v.  Cbnnssi,  109  U.  8.  100 
(37: 87%;  DougUm  v.  Piit  Co.  101 U.  8.  687  (»: 
071). 

As  to  newly  discovered  oonstructlon  of  stat- 
ntea,  see: 

JTonxr  Oo.  v.  Baekett,  68  U.  B.  1  WaU.  94  (IT: 
649):  Bmrbon  Go.  v.  Btadc.  99  U  8.  60B  (r" 
«5);  FsntM  V.  VunJixJ;,  93  C  B.  407(28:68... 
Thompton  v.  FerriM,  lOS  V.  8.  806  (S6: 613); 
a>rton  v.nompmm/ri  K.  T.  618. 

JTeNTs.  Fnuicla  Keraui  and  H.  V.  How. 
UuaA,  for  def endaot  In  error: 

The  towns  had  no  power  to  aid  in  the  con- 
stmotion  of  any  railroad,  nnless  expressly  em- 
powered to  do  so  by  a  statute  of  the  State;  and 
the  buiden  of  pronog  lis  existence  tests  upon 
the  par^  claiming  by  virtue  of  Its  exercise. 

1  R.  a  N.  T.  etli  ed.  820,  §fi  1, 2;  McCiure  v. 
Oxford,  H  U.  8.  429  (24: 129);  E.  Oakldnd  v. 
SWnnw,  94  H.  8.  S66,  258  (24: 12C,  136);  8.  Ot- 
tavm  V.  AtUm,  94  U.  B.  261,  262  (34:  IBB); 
FFstb  V.  iVnMAi  a>.  103  n .  a  62S,  680  ^:  1^, 
124). 

Ko  power  waa  conferred  lathis  Law  of  1871 
upon  the  Town  of  Lansing  to  issue  bonds  In 
the  aid  of  the  oonstructlon  of  this  extension, 
unless  and  until  the  board  of  directors  of  the 
compaoy  bad  fixed  tbe  termini  of  theexlension 
and  located  the  tame  between  such  lerminL 

MeUm  T.  Lanmng.  10  Blatcht  613;  B.  0.  30 
Blatchf.  3TS;  Tltomat  v.  Laiuing,  31  Blatchf. 
118;  FMpU  v.  MoTvan,  66  K.  T.  687, 691. 

The  plaintiff  was  not  entitled  to  recover  on 
any  theory  that  he  was  a  bvna  fidi  holder  ot 
bonds. 

Where  a  municipality  issues  Its  bonds  nlth- 
ODt  any  authority  Ui  do  so  thev  are  void  in  the 
bauds  o[  a  bona  flde  holder  tor  value  parted 
with;  tbeanthority  to  oonttactmtistesiBt  before 
any  protection  to  an  innocent  purchaser  can  be 
succeasf  uUy  turned. 

Manh  v.  PuUon  Oo.  77  U.  B.  10  Wall.  «76, 
683  (19: 1040,  1043);  S.  Oakland  >.  Skinner, 
B.  Ottawa  T.  I^tHiu,  UeClurt  v.  O^ord,  and 
nUb  V.  Pontoloe  d.  supra;  Eayeo  v.  ang 
gringo.  114  TT.  S.  130-126  (39:61-88). 

The  town  was  not  eatomied  from  aUwlng 
want  of  power  to  Issue  the  boods  by  aovtntng 
redled  In  the  bonds,  or  by  the  payment  by  the 
town  officers  and  commlMooersoftwoorlhiea 
semi-annual  Installmenta  of  intetesL  When 
tbe  town  has  no  legal  powertoissueobligations, 
lla  offloeis  caonot,  l^  ttielr  acts,  render  them 
valid. 

Dimn  a>.  v.  .PMd.  Ill  U.aS8(28:8aO)L 

Mr.  Juttiee  H»rlaji  delivered  tbe  opInloD    iKKai 
of  the  court:  '*"' 

This  is  an  action  upon  certain  bonds,  with 
interest  coupons  attached.  Issued  In  the  name 
of  the  Town  tol  Lansing,  in  Qm  County  6f 
188  D.  8. 


),  Google 


TBrnsu  or  Ddblqi  Twf.  t.  Mn-roKo  Fjtk  Cxht  Sit.  DnrmnoK.    H0-5li 


TompldiM,  New  York,  to  the  New  Torfc  and 
Oawego  MidlRnd  lUUroad  Compuiv,  a  corpora- 
tion cre&ted  by  the  lawi  oF  that  State.  The 
pattiea  conwanng  thereto  in  writing,  the  case 
was  tried  bj  the  court  without  a  jury,  and  upon 
the  ipedal  facts  found  theie  was  a  judgment 
for  the  towa. 

The  ooirectneea  of  that  Judgment  depends 
upon  the  eoneiractloa  to  be  girea  to  the  Act  of 
the  LegUlatore  of  New  York,  approTed  April, 
5, 1671,  entitled  "An  Act  to  Authorize  the  New 
York  and  Oiwegv  Midland  Railroad  Company 
to  Estend  its  Boad,  and  to  Facilitate  the  Coa- 
MructlOD  Tbereof.''  Laws  of  N.  Y.  1871,  Vol. 
1,  p.  186,  chapk  296.  Bj  the  flnt  section  of 
that  Act  It  Is  fffOTfded:  "The  NewYotkand 
Oswego  Utdland  Railroad  Compao;  an  here- 


by authorized  and  empowered  to  extend  and 
ooDstmct  thalr  nllroad  from  the  dtv  of  An- 
(mm,  or  from  anjr  point  on  aald  roaa  easterlf 


or  Boutberly  from  said  dij,  upon  such  route 
■od  location  and  throng  such  counties  as  the 
board  of  diiecton  of  said  company  shall  deem 
moat  feaslMe  and  favorable  for  the  constnio- 
Uon  of  said  railroad,  to  any  point  on  Lake  Erie 
or  the  Niagara  River."  iJter  giving  aatbori^ 
to  the  oompany  to  locate,  extend  and  construct 
certain  branch  roads,  the  section  contiuoea: 


"And  uy  town,  village,  or  city  in  any  coon^, 
through  or  near  which  aald  railroad  or  lis 
branc£es  mavbe  located,  except  such  counties, 
towns  or  dilea  as  are  excepted  from  the  pro- 
visiona  of  the  general  bonding  law,  may  aid 
or  facilitate  the  constraction  o1  the  said  New 
York  and  Oswego  Midland  Railroad  and  ila 
branches  and  eitenatons,  bj  the  Issue  aud  sale 
of  its  bonds  in  the  manner  provided  for  in  the 
Act  entitled  'An  Act  to  Fadlltate  the  ConAruc- 
tion  of  the  New  York  and  Oswego  Midland 
Railroad,  and  to  Authorize  Towns  to  Subscribe 
to  the  Capital  Slock  Thereof,' passed  AprU  fifth, 
dghteen  hundred  and  riity-^iz,  and  the  Acts 
amendatory  of  and  aupplementary  thereto." 

In  Xtlkn  T.  Lamttna,  30  Blatobf.  278,  386. 
tnvolvlog  BUbatandally  the  same  qnesUons  as 
are  here  presented,  and  In  which  case  It  became 
DOcesaaiT  to  Interpret  the  above  statute.  It  was 
nid:  "Moreover,  there  is  an  inherent  defect, 
In  the  bet  that  the  oompany  never,  by  any  ac- 
tion of  Its  directors^  otherwise,  desiniated  all 
tbe  counties  through  which  the  road  waa  to 
pase.  Under  the  Act  of  1871,  the  whole  ex- 
tenslon  or  Ivanoh  mnat  be  located  before  the 
bMida  of  any  town  can  be  issaed.  It  la  not 
enough  Ibat  a  location  be  made  through  a  par- 
ticular county.  Bo  t'Jat  even  though  She  maps 
filed  conld  be  regarded  as  a  location  of  80  much 
of  the  western  extension  as  was  to  pass  throogb 
Tomi^jna  County,  there  would  tte  no  author^ 
hy  for  Imdng  the  boods  until  the  whole  ex- 
tension or  bnoch  should  be  located.  The 
board  of  directors  must,  in  some  way,  adopt  an 
entire  ronte  as  teadble  and  favorable  before  the 
town  bonds  can  be  iaaued.  Thiseeemstohava 
been  the  view  of  the  Conrt  of  Aimeals  of  New 
York  in  PMpU  v.  Morgan,  M  ^.  Y.  687." 
Theae  views  were  In  accordance  with  the  pre- 
Tloua  dedrion  by  the  same  court  in  MeOm  v. 
Laming,  IS  Blatchf.  fil2,  and  were  reaffirmed 
Id  T^omat  v.  Larmng,  it  Blatchf.  119. 

We  are  of  opinion  that  this  construction  of 
the  aUtute  Is  the  proper  one.  The  reasona 
therefor  are  folly  atated  in  the  cases  above 
U8D.& 


cited,  and,  as  they  are  entirely  satlshctory,  no 
good  purpose  would  be  subaervedby  enlariflng 
upon  tbem  Id  this  opinion.  AslhelxindBlaauu 
were  Issued  witbout  any  previous  action  of  the 
company  designating  all  Hie  counties  thiough 
which  would  pass  tbe  road  authorized  by  the 
Act  of  187 1  to  be  constructed,  [bey  miut  be 
held  to  have  been  Issued  without  auilioi'ity  of 
law,  and  cannot,  therefore,  bo  tike  foundation 
of  ajudgment  against  the  town. 
TAe  judgment  ielow  i»  aJUrmtd. 


»  EL  a  Beporter'E  ed.  SIO-SIU 


nils  oonrt  ouDot  take  Jorisdlotlou  of  a  osae^ 
upon  oertifleate  of  dlvlalon  of  optalon,  wbeie,  ba- 
•iM  the  manltest  attempt  to  itXet  to  tbla  eonrt  (or 
deoislon  satHtantlallr  the  whole  oase  br  tlie  devtoa 
of  spllttins  It  up  Into  levenl  quesUona.  nefUier  ol 
the  queatlODa  oerUAed  preaaola  a  dlattnot  point  or 
piopoatOon  ol  law,  olearlr  and  preotael;  stated. 

8iibmittaill<»>.19,1838.   Daeided  Dm.  10, 1888. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Northern  District  of  Ohki, 
to  review  a  Judgment  for  plaintiff  upon  cou- 
pons of  bonds,  issued  In  aid  of  a  railroad,  upon 
certificate  of  division  of  opinion. 
On  moUon  to  dismiss.     OranUd. 

Statement  by  Jfr.  Jvtlioe  Orayi 
The  original  action  waa  brought  by  the  Mil- 
ford  Five  Cent  Savings  Institution,  a  New 


Hampshire  Corporation,  against  the  Trustees 
of  Dublin  TowDsbi;),  Mercer  County,  Ohio, 
upon  coupons  atiacbed  to  bonds  issuM  by  the 
defendants  to  aid  in  the  conBtniction  of  a  rail- 
road, under  the  Statute  of  Ohio  of  April  10, 
1880.    77  Ohio  UwB,  18B. 

Each  count  of  the  petition  set  forth  at  length 
provisions  of  that  statute,  and  the  facts  reUed 
on  as  constituting  the  cause  of  action,  and 
alleged  that  the  statute  was  not  In  conflict  with 
the  CoDslitullon  of  01>io,  as  had  been'  deter- 
mined by  the  supreme  conrt  of  the  State  In 
Walker  v,  Oineinnati,  21  Ohio  St.  14. 

The  answer,  occupying  six  closely  printed 
pages  of  the  record,  set  up  seven  defenses  to 
the  acdon.  the  nature  of  four  of  which,  con- 
stituting the  greater  part  of  the  answer.  Is  Indi- 
cated by  the  following  abstract: 

The  third  defense  asserted  that  the  statute 
waa  in  conflict  with  the  Constttudon  of  the 
State,  act  forth  at  length  a  number  of  facta  and 
reasons  supposed  to  bear  npon  that  point, 
alleged  that  the  Bupreme  Cotirt  of  Ohio,  by  a 
uniform  series  of  dedslons,  had  held  thla  uid 
similar  atatutes  to  be  In  violation  of  the  Con- 
adtudon  of  the  Stale  and  void,  and  denied  that 
thU  cose  was  similar  to  that  of  Wottsr  v.  d*- 
oinnaii,  mentioned  in  the  petition. 

The  fourth  defense  was  that  one  OoiratM> 
Ul 


SnrRKMX  CoosT  or  thb  Ukited  States. 


Oct.  Tbbm, 


BUB  utd  one  Edtb,  two,  in  behalf  of  kII,  ux- 
pvy'n  of  the  coan^  brougbt  lult  In  k  court  of 
the  oouDi;  agalaat  these  defendaiita  and  the 
GonD^  auditor  and  treaaurer.  to  restialD  the 
isry  and  collection  <rf  taxM  to  pay  Ibe  bonds, 
becaiue  at  (he  nnoonatitutionaU^  of  the  stat- 
nie:  that  the  eult  was  defended  upon  its  merits 
and  raeolted  la  a  decree  for  a  perpetual  injunc- 
tioni  and  that  the  case  was  reported  In  88  Ohio 
St.  51S.  A  cop)'  of  tbe  recoin  In  that  case  was 
filed  with  and  referred  to  as  part  (d  the  answer 
in  the  present  case,  oocnpfing  eleven  pages  of 
thlaiecoid. 

The  fifth  defense  was  that  the  present  plaint- 
iff, as  relator,  filed  a  petition  in  a  court  of  the 
connty  against  these  defendants  and  tbe  count? 
andltOT  for  a  mandamus  to  compel  tbe  lery  and 
assessment  (tf  a  tax  to  pay  tbe  bonds,  and 
obtained  an  alternative  writ  of  mandamus,  iind 
tbe  defendants  filed  an  answer  settinx  up  the 
unconstitullonalltj  of  tbe  statute,  to  which  the 
pWotlft  demuneo,  and  tbereupon  judgment 
was  entered,  holding  the  answer  valid  and  dis- 


ease, occupying  six  page^  was  referred  to  and 
made  part  of  ue  answer  m  tbe  present  case. 

Tbe  uvenlh  defense  "relleratinK  and  re- 
averring  all  the  allegalicns  of  said  tbira  defense, 
as  U  amin  here  rewritten,"  set  out  the  provis- 
ion of  article  8,  section  0,  of  tbe  Constitution 
of  Ofalo,  by  which  "the  General  Assembly 
shall  never  authorize  any  county,  dty,  town  or 
township,  by  a  voM  of  lis  citizens        " 


or  to  raue  money  for,  or  loan  Its  credit  to  or  in 
aid  of  any  such  company,  oorpomlion  or  ano- 
datlon;"  and,  after  stating  other  facts  and  rea- 
sons supposed  to  bear  upon  the  quesdoD, 
alleged  "  that  It  was  well  known  and  under- 
Blood  by  all  people,  Includmr  the  plaiottfF, 
who  gave  the  matter  any  conslderatloa  what- 
ever, that  the  Act  in  oueatlon  wss  Intended  as 
an  evasion  of  the  provuf  ons  of  the  ConstltutlOD 
aforeaaid ; "  and  ' '  that  the  Act  In  question  and 
the  scheme  therein  contemplated,  together  with 
the  concurrent  iBgialation  in  reference  to  tbe 
same  projected  railwav,  was  similar  to  that 
wblch  Dad  been  decreed  by  tbe  Supreme  Court 
of  the  State  of  Ohio  to  be  In  plain  violation  of 
tbe  Constitution  of  the  State  of  Ohio,  in  the 
caseof  ray/orv.  Bom  a>un(y,  28  Ohio  St  23." 

Tbe-  plaintiff  demurred  to  earh  «I  these 
grounds  of  defense,  for  the  reason  tbat  it  did 
Dot  state  facts  sufiSdent  <u  constitute  a  defense 
to  the  action. 

Upon  argninent  before  the  drcnlt  Judge  and 
the  District  Judge,  the  court.  In  accordance 
with  the  opinion  of  tbe  Circuit  Judge,  sus- 
tained the  demunen,  and,  the  defendants  not 
wishing  to  answer  further,  gave  judgment  for 
tbe  plainliff  in  the  sum  of  IS.SIQ.IS,  and  tbe 
Judges  certified  a  dlvieloD  of  opinion  upon  the 
following  qu«eUone  of  law; 

"First  Whether  the  said  answer  showed 
that  the  law  under  which  the  bonds  sued  upon 
were  issued  wsa  in  conflict  with  the  Constitu- 
tion of  the  State  of  Ohio  and  therefore  void. 

"  Second.  Whether,  If  said  iwh^tlon  is  in 
conflict  with  tbe  Constitution  of  the  State  of 
Ohio,  there  bad  been  such  decWon  of  the  stale 
courts  prior  to  its  passage  and  to  the  sale  or 


negotiation  of  the  bonds  alleged  In  the  petition, 
that  such  and  similar  le^latim  was  constitn- 
tional  and  valid,  as  enutlee  the  plalntUf  to 
recover  under  ttie  decisions  of  the  federal 
courts,  notwithstanding  tbe  Act  In  auestloB 
bad  been  declared  to  be  nnconstttntionsl  by  th« 
court  of  last  resort  In  tbe  State  of  Ohio  afta 
said  bonds  were  sold. 

"Third.  Whether  thefonner  salte,  actlona 
and  procoedlnss  in  the  state  courts,  or  any  of 
them,  alleged  m  said  answer,  were  and  ore  such 


.  .  defendanta  aned  out  a  writ  of  error, 
which  Uie  plfdotiff  now  moved  to  dismiss  for 
insufficiency  of  the  oertiflcats  to  give  this  court 
jurisdiction.  -v 

Me$$n,  OUvflr  J.  Bail«r.  Jhdm  H. 
Sedewlsk.  S.  B.  Brown  and  J.  O.  Ijee. 

for  defendant  In  error,  in  sapport  of  moUoD 
to  dismiss: 

To  pass  upon  tbe  propositions  presented  la  to 
determine  the  entire  case. 

J&wU  V.  XnigM,  133  V.  B.  426  (81:  lBO)i 
WaleniUeY.  Fan^J^,  IIOU.S. 609(39:  773); 
Oal.  A.S.  Paving  Oo.  v.  MMtor,  118  TJ.  S.  eOB 
(83: 1106). 

The  whole  case  cannot  be  broken  up  Into 
polnta,  as  is  attempted  here,  and  sent  up  to  this 
court  upon  a  oertiflcate  of  difference  of  opinion. 

Wedh  t.  Stui  Bug.  3.  Mortg.  Co.  106  U.  a 
606  (ST:  00);  U.  8.  v.  BaOef/,  84  IT.  B.  0  Pet. 
367  nl:  124);  NavUth  r.  BMdon.  47  U.  a  S 
How.  41  (12:  3SS). 

This  court  will  refuse  jurisdiction  when  It  Is 
obvious  that  the  case  was  certified  pro  foma. 

WOtttr  V.  Ctoi>psr,  SI  U.  S.  10  How.  54  (13: 
825);  Colo.  Cent.  &  Oa.  v.  WhOe,  101  C.  8.  08 
(25:860). 

Mr,  John  H.  Dorle,  for  plaintiffs  In  error. 
In  opposition: 

Even  if  any  of  these  questions  are  bad,  if  one 
of  them  is  sofdclently  certified  it  givea  the 
court  joiisdlctlon. 

I^lt  Bank  v.  St.  Louit  Bail  Ftutening  Of. 
122  V.  8.  21-33  (SO:  llSl);  ^ifield  v.  JorOan, 
110  U.  8.  680  (30:  B28)j  ILA  v.  JforAway,  ISO 

u.  a  sar  (so:  664). 


By  the  rules  often  laid  down  In  former  casea 
nd  restated  at  tbe  last  term  in  JhoeU  v.  Knight, 
128  TJ.  S.  436  \Z\:  190],  and  at  tbe  preeent 
term  in  Firt  In*.  Amio.  v.  Wiekham,  ante,  608, 
this  court  cannot  take  jurisdiction  of  this  case 
because,  beeidee  the  manifest  attempt  to  refer 
to  this  court  for  decision  sabetantiaUy  tbe 
whole  esse,  by  the  device  of  splitting  it  up  into 
several  questions,  ueilber  of  the  qtiesdons  cer- 
tified presents  a  distinct  point  or  mopoaition 
of  law  clearly  and  preciiely  stated,  but  each  | 

retjuires  this  court  to  find  out  for  itself  the 
poiiit  infeodod  to  be  presented,  by  searching 
through  tbe  allegations  of  the  answer  and  the 
provwons  of  the  statute  relied  on  by  the  plaint- 
m,  and  by  also  examining  either  the  whols  (S**i 
Chinstltudon  of  the  Stete,  or  else  reports  or 
records  of  decisions  of  lu  couita,  referred  to  in 
the  answer  and  made  p«rt  tbereol 

Tbe  certificate  is  even  more  irregtUar  aod 
US  U.S. 
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ftMnffldnt  dun  one  andertaUug  to  preMot  the 
qaeMoa;  trUtig  on  demnirer  oi  otlierwlfle, 
wbetber  an  InmctnieDt  or  a  count  therein  leta 
forth  any  offense  which  tbia  coart  hu  coo- 
Mantlf  held  not  to  be  a  proper  subject  of  a  cer- 
tiflcateof  divialon  of  opiafoo.  U.  8.  r.  Brigs*. 
46  U.  8.  5  How.  908  [18: 119];  U.  B.  v.  Iforlh- 
tuv,  190  U.  B.  837  [80;  BM]. 

Writ  of  rrrvr  ditmUted  far  uant  tf  juri^ 


GOODTEAIPB  INDIA  RtJBBER  GLOVE 
MASTJFAOTURUtG  COMPAHT  et  al.. 
Appt*., 

THE  GOODTBAR  RUBBER  COMPANY. 

<SeeB.  0.  BmpoTter'B  ed.  HH-«OU 

Thidemark—OooduearBviter  Company— name 
deteript^  aj  goodi  —  not  proper  at  trade- 
mark. 

\.  ThsnameotOoodj'eaTBubberOoniiMUirlinat 
«ae  c«]Mble  at  ezoltnlT«  awirapriadon. 
°  >• — mrUAaiedeaoilptlTeotaalaMof Kooda 
-  -'-plod  •ainulemarka.uidbetlterebr 
o  the  ezcluBlvo  rlgtit  of   anrone. 

"■'- '  "ooainar**tottMDaiDa 

Mlve  ncht  to  tlN  uae  of 

, „  Itartf  or  by  «•- 

icUrelT  to  tbe  orlffiu  or  own- 
^wblslittlaap^led. 
. "  Ooodrear  Hubber  Oompany" 
o  ezdualve  aiiproprltitlon.  anr 

__   Jar  Import,  or  any  abbrerlatloD 

It  be  alike  free  to  aU  peiaomk 
[No.  «.] 
^Tgu«d  Oct.  SO,  SI,  183S.  Dteided  Dee.  10, 1888. 

APPEAL  from  a  decree  of  the  Clrcnit  Court 
of  the  United  Bialea  for  the  Southern  Dis- 
trict of  New  York,  pcrpetuallj  eDjoIning  de- 
fendants from  ustog  the  name  of  Good  jear's 
Rubber  Uanufactumia;  Companj,  or  the  name 
of  GoodTear  Rubber  Companj,  or  aoj  abbre- 
viation uereof,  in  their  biuineas,    Beeened. 

Reported  below,  S3  Blatchf.  43t. 

The  facta  are  stated  Id  the  oplnkHi. 

Mtm*.  Frtdaic  E.  BetU,  SMnnel  B. 
B«tta  and  J.  E.  Hlnden  BJfA»,  for  app^- 
hnls: 

The  name  Qoody ear  Robber  Company  Is  not 
*  trademark. 

Sekneidar  t.  WiOtam*,  44  Off .  Oaz.  1400. 

In  a  trademark  ault,  relief  Is  granted  agaiugt 
conduct  which  aatiBflea  Uie  court  that  a  def  eod- 
•nt  has  repreeeoted  to  the  public  that  he  ts 
the  pUiatUf  and  tliat  hia  goods  are  thoae  of 
plaintiff. 

lieL»ai,-7.  Fleminq.  M  U.  S.  340(34:828); 
A.viry  T.  Mtm*,  27  Off.  Gaz.  1037;  Sawyer  t. 
Bom.  1  Fed. Rep.  34;  Sawyer  OryitalBlvt  Oa. 
T.  HiMard,  S3  Fed.  Rep.  888;  Mcait  Jfertt 
Food  Oo.  T  AttinOaA,  Id.  200. 

Here  genial  allegadous  of  fraud  amount  to 
nothing. 

SUanur.fiigt,48V.  B.  7How.  S1S(19:93S); 
AauMn  ▼.  Btavbtm,  M  n.  8.  38  How.  190 

lite  nama  Goodyear  Rubber  Company  is  a 
pnrelT  descrlptlTe  name,  and  as  such  is  incapa- 
ble of  excluMve ■-"— 

I38U.  B. 


iMve  appropmtloiL 


a>.  V.  Stanagi.  flPed.  Rep.  97S; 
Oo  T.  BiUy,  11  Fed.  Rro.  TOO; 
Stmier  Mfg.  Oa.  r.  Loog,  L.  R.  8  App.  Gas.  10; 
BrOl  T.  «npw  JflV-  Oo-  ^1  Ohio  Bt.  187;  Fair- 
bankt  V,  Jaeabut,  14  Blatchf.  887;  Oally  v. 
Coif  I  Bit.  Fire-Armt  Utg.  Go.  80  Fed.  Rep. 
lie-  LoriOard  t.  Fttde.W  Fed.  Rep-  434;  DO. 
<fl  a.  Canal  Oo.  t.  <Mrk,  80  U.  B.  18  WalL  811 
(90: 081). 

The  defendant  and  not  the  complainant  Is 
entitled  to  any  relief  that  can  be  given. 

CUmtnt  V.  Maddlek,  S  Jur.  N.  S.  509;  Mat- 
tU  V.  FlajiajMH,  8  Abb.  Fi,  N.  S.  469;  Ameri- 
can Oroeer  iU,  Asi0.  t.  Qrt>eer  Pia.  Oo.  80 
Hud,  89a 

A  corpnrmtlon  may  be  shown  by  several 

Oonro  V.  l\>rt  Henry  Iron  Oo.  19  Barb.  97; 
Abbott,  Dig.  Law  of  CorpoTBtioos,  088;  Att 
Sainte  (Mvreh  t.  Lotett,  1  mil,  191;  Duteheu 
Cotton  Mfg.  Oo.  t.  Daeie,  14  Johns.  238;  DuteA 
Wat  /nrfio  Oo.  v.  Van  Momt.  1  Sir.  614:  Knight 
y.  Mayor  of  Wede,  1  Ld.  Rajrm.  80;  Minot  v. 
Curtit,  7  Haas.  441;  SmttA  SeAool  Diet.  v. 
maheOee.  18  Conn.  897. 

The  circuit  court  had  no  jurisdiction  of  this 

Bloaru  V.  Andenon.  117  U.  S.  975  199:899); 
Ayra  V.  WievmU.  119  U.  B.  187  (88:89^; 
Finineular  Iron  Co.  v.  Sbme,  191  U.  B.  631 
(8O:10M0 

Mr.  w.  W.  Hftc  FMrlutd,  for  appellee: 

The  tide  to  the  name  Goodyear  Rubber  Com- 
pany, and  the  exclusive  right  to  Its  uae,  be- 
longs to  the  complainant. 

Xeioman  v.  Alwrd.  51  N.  Y.  189. 

Upon  the  fads  the  decree  should  be  affirmed. 

CaexetB  v.  Davie,  58  N.  Y.  928;  AtTitworth 
r.  Walnuleg.  L,  R.  1  Eq.  624;  Celluloid  Mfg. 
Oo.  v.  Caionile  Mfg.  Co.  82  Fed.  Rep.  07;  State 
V.  Hutehineon,  8  Ry.  &  Corp.  Jour.  232;  Cot 
ton  V.  Thoma*.  3  Brewat.  «m-.  Merchant  Bka. 
Oo.  V.  MerehanU  Joint  Stock  Bank.  28  Week, 
ftiq).  847:  Binger  Madiine  lUfTe.  v.  Wilion,  L. 
B.  8  App.  Cas.  878;  ColTttan  v.  Crump,  TO  N. 
Y.  578;  Lee  v.  HaUy,  L.  R.  5  Ch.  105;  Brooklyn 
White  Lead  Co.  v.  Maeury,  20  Barb.  418. 

The  court  should  decline  tn  listen  to  the 
point  that  the  cause  was  not  removable  after 
the  long  lapse  of  time. 

French  v.  fiay,  89  U.  8.  88  Wall.  988 
(23: 854). 

If  there  was  federal  Juiiadictlan,  It  is  enough. 

Canal  dtiC.  3t*.  R.  Co.  v.  Bart,  114  U.  B. 
064C39:336). 


Bateh  v.  aiieago.  R.  L  3b  P.  B.  Co.  i  Blatchf. 
105;  MeBenry  v.  New  York.  P.  A  0.  B.  Co.  20 
Fed.  Rep.  69;  Wood  v.  Davit,  59  TI.  8. 18  How. 
487  (10:460);  HarUr  Tap.  v.  Kemoehan,  103 
U.  S.  682  (2fl:  411);  Boom  t.  BiJ>ee,  106  U.  8. 
09  (87:69);  Bemoeal  Caeu,  100  U.  S.  467 
(90:503). 

Mr.  Jvetiee  FI«ld  delivered  the  opinion  of 
the  court: 

This  was  a  suit  in  equity  .brongfal  1^  the  Good- 
year Rubber  Company,  a  corporatteo  created 
under  the  laws  of  New  York,  to  restrain  Good, 
year's  India  Rubber  Glove  Blanufacturing 
Company  a  ooiporation  created  under  the 
laws  of  (!k>nnectrcut,  and  othen,  detendanta 


Sdprbmk  Codbt  of  the  UmrsD  Stathb. 
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below,  tiom  lutng  tho  nunc  of  "Goodyear's 
Rubber  Hanufsctoriiig  Company,"  or  any 
oqujralent  name  in  their  busineaa.  Tbe  bill 
Sieges  tbat  the  plaiotiil  wu  organized  aa  a 
corporation  on  the  30th  of  November,  1872, 
for  the  puipoae  oF  manufBCturing  and  dealing 
Id  India  rubber  and  guttU'percha  gooda,  under 
its  corpomte  name,  in  the  City  of  New  Tork; 
that  it  engaged  in  bueiness  in  that  city,  where 
it  ba»  three,  large  warehouses,  with  brancb 
houses  in  other  cities;  tbat  since  Its  organiza- 
tion it  has  contiouallj  used  ita  corporate  name 
on  si^a  at  its  various  places  of  business  and 
factones,  on  ita  biU  and  letter  heads,  on  its  ra- 
rioDS  articles  of  manuracture,  and  on  its  cor- 
pomte seal  m  contracla  and  other  business 
trensacdODS;  tbat  by  reason  thereof  it  has  be- 
come possessed  of  an  exclusive  right  and  title 
to  ita  corporato  name,  which,  from  ila  insep- 
arable connection  with  the  bosineas  and  good 
will  of  the  company,  baa  become  of  greal 
value;  and  that  its  exciuMve  —  ' "'  *" 


Its  organizatioD  there  existed  a  corporation 
carrying  on  Inuliieaa  in  the  Citf  of  New  Tork 
.  under  toe  name  of  Qoodyear's  India  Rubber 
Glove  Manufacturing  Company,  and  dealing 
In  various  articles  of  which  India  rubber 
formed  a  compooent  part,  ita  busincaa  being 
similar  to  tbat  of  the  pislutiff;  that  prior  to 
the  organizatloa  of  the  plaintiff  in  November, 
1872,  that  company  conducted  ita  buBinesa  un- 
der lu  corporate  name,  using  it  on  its  buaioess 
signs,  on  its  letter  and  bill  heads,  on  its  aesl, 
and  in  all  conbscts  and  business  transactions; 
tbat  after  the  creation  and  organization  of  Uie 
ISOO]  plaintiff  that  Company  began  to  call  Itself 
Qoodvear's  Rubber  HanufacturiDg  Comnaoy, 
and  for  the  purpose  of  divertlnglo  itself  the 
bustnesB  and  good  win  of  the  plaintiff,  resorted 
to  various  devtces  and  contrivances  having  for 
their  object  the  imitation  and  appropriation  to 
its  nse  of  the  plaintiff's  name;  andamongthese 
devices  naa  tho  representation  of  the  words 
"  India"  and  "  Glove,"  sometimes  in  small  let- 
ten  and  somAimea  by  loitialB,  thereby  coDStl- 
tuting  a  name  for  practical  porpoaea  almost 
IdenUcal  with  the  name  of  the  ^aintiff,  pro- 
ducing much  loss  and  Inconvenience  to  plaint- 
iff's business  by  causing  a  diversion  of  letters 
and  telegrams  addressed  to  it;  that  for  the  like 
purpose  of  taking  from  thfe  plaintiff  lu  cus- 
tomers and  trade,  and  appropriatJoE  Its  good 
will,  that  Company,  on|or  about  the  first  of 
JauuBij,  tsra,  adopted  for  its  prindpal  aign 
the  name  "  Qoodycar'B  Rubber  Mfg.  Go."  over 
the  eutronce  to  and  In  front  of  Its  warehouBes; 
and  that  these  devices  deceive  the  public  and 
divert  buslneaa  and  customers  from  the  plaint- 
iff, by  which  It  sustains,  and,  witliont  tlie  In- 
terfereace  of  this  court,  will  in  the  future  sua- 
tain,  great  losa  and  daoiage.  (^ 

The  bill  also  alleges  that  the  defendants 
Allerton  and  Vermule,  with  other  persons  un- 
known to  theplaintiS,  pretend  to  oe  a  corpo- 
ration under  the  name  of  Goodyeafs  Rubber 
Manufacturing  Company,  and  that  they  are 
the  prindpal  owners  and  managera  of  the 
buslDess  carried  on  under  the  name  of  Good- 
year'a  India  Robber  Olove  Manufacturing 
Company,  and  of  Goodyear'a  Rubber  Mann- 


factoring  Company,  and  a*  ttuSx  direct  and 
control  whatever  u  done  under  the  names  of 
both.  \ 

The  several  defendants  appeared  and  filed 
answers  to  the  bill.  These  allege  In  similar 
tcrma  that  the  defendant,  Ooodyear's  India 
Rubber  Glove  Manufacturing  Company,  was 
organized  as  a  Corporation  under  that  name  in 
Connecticut  in  1M7,  for  the  purpose  of  manu- 
facturing India  rubber  gooda,  and  in  1849 
obi  ainea  license  for  their  manufacture  under 


patents;  that  after  their  espiretion  and  In  1865, 
and  continuously  since,  it  has  manufactured 
and  sold  very  largely  all  kinds  and  classes  of 
India  rubber  goMs,  treated  according  to  the 
pateuts  of  Goodyear;  tbat  it  has  been  for  up- 
wards of  twenty  years  the  most  prominent 
corporation  or  asBOClatlon  in  the  Ci^  of  New 
York  engaeed  in  the  manufacture  of  those 
goods,  and  Das  become  known  to  the  trade  by 
abbreviated  and  genenUlyuaed  titles  of  "Good* 
year's  Rubber  Hanufacturine  Company."  or 

■■n<vii^vHip  RiihhiiT  nnmnuiv^  np  "Tha  (JnitA- 


name  of  "Ooodyear"  In  connection  with  the 
word  "Company,"  or  "Co.,"  or  with  similar 
brief  letters  or  words  indicating  a  company 
engaged  in  rubber  manufacturing,  has  be^  its 
distinguiahlng  cbarscteriatic;  tbat  by  adoption 
of  the  name  of  Goodyear  in  connection  witti 
its  business  and  acquiescence  of  the  public 
therein,  and  general  usage,  that  Company  ac- 
quired a  valaable  right  and  Interest  in  it,  and 
has'  exercised  the  same  for  upwards  of  twenty 


neas  transactions;  ^at  a 
respondence  during  this  i 
the  abbreviated  names  of  "Gkxxlyear  Rubber 
Company,"  "Ooodyear's  Rubber  Manufactur- 
ing Company,"  or  "Ooodyear's  Company,"  or 
other  similar  abbreviated  Utle;  that  It  redstered 
a  trademark  In  the  name  of  Ooodyear'aRubbw 
Hanutscturing  Company,  and  for  the  purpose 
of  protecting  It  filed  a  certificate  of  Incorpora- 
tion under  £al  name  in  New  Tork  In  March. 
1878;  and  thai  its  trustees  and  managen  sabae- 
quently  organized  as  a  Corporation  under  tbat 
in  Connecticut.    The  answers  also  allege 


name  of  "Rubber  Clothing  ComiMny,"  or  as 
F.  H.  &  W.  A.  Bheppard,  ta  as  ShepMid  A 
Dudley;  that  about  Jaauaiy  1, 1878,  for  th* 
purpose  of  injuring  the  defendant  and  appro- 
priatiog  tis  well  known  name  and  good  will, 
and  seauilog  Its  burineas.  tber  orgonlxed  the 
Dlolntifl  under  the  name  <b  the  Goodyear 
Rubber  Company,  againat  which  the  defendant 
protested;  and  that  such  action  on  the  part  of 
the  plalotiff  has  caused  a  diversion  of  the  busi- 
ness of  the  defendant  and  general  Interference 
withtL 
As  a  separata  defense  the  answon  alao  set 


to  divert  to  itself  busiaesa  from  the  defendant, 
Ooodyear's  India  Rubber  Glove  Manufacturing 
Company,  but  it  li  not  deumed  Important  is 

uses. 
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UUtoratnin  the  conductor  the  plRlntUt  in 
Uuitireapect.  ud  pnying  that  damages  mlghi  be 
decreed  agslnit  it  for  iu  wiDDgful  ud  ioequi- 
tableacto.  BepllcatioiwhaTinK  been  filed  to  tbe 
MTwal  aniweis,  proofa  were  tuen,  upon  whtch 
the  ooDit  Mow  RDdered  a  decree  &  favor  of 
tbe  plaintiff,  perpetuaU;  enjoining  tbe  defend- 
ants from  uiine  or  In  any  wi^  employing  the 
name  OoodyearsRabber  Manufacturing  Com' 
Company,  or  tlie  name  Qoodyeor  Rubber  Com- 
piDv.'or  u>7  abbreriatlon  thereof  tcpreeenUng 
■uch  inlCffral  name  in  tbelr  biulne«,  upon  thcit 
■Igns,  UUB  of  meichandlH,  receli:^,  letters, 
prodocts  of  their  mannlwtnre,  or  otberwiaei 
and  directing  that  the  croaa  blU  be  dltmined. 
From  the  whole  of  that  decree  an  appeal  was 
taken  to  tills  oonrt. 

Tbe  proofs  in  tbe  caae  show  Tei7  clearly  that 
Goodyear*!  India  Rubber  Olore  Hanufact- 
uring  Company  had,  as  alleged  in  Ita  answer, 
been  for  many  yearn  in  the  lue  of  abbrevlationi 
In  the  designation  of  its  Company,  nalng  some- 


to  belong 

o  that  Company  rather  than  to  the  pUintllf 
Bnt  the  name  of  "Goodyear  Rubber  Compaoy" 
ii  not  one  capable  of  exdiulTe  appropilation. 
"Goodyear  Rabber"  are  terms  deocriptive  cdf 
well  known  classee  of  goods  prodncea  ttv  tbe 
process  known  as  Qoodyear's  invention.  Hamea 
which  are  tbna  descriptive  of  a  class  of  goods 
cannot  be  exclusively  appropilated  by  anyone. 
The  addition  of  the  w<wd  "Company"  only  In- 
dicates that  partlea  have  formed  an  aawdation 
or  partnenblp  (o  deal  In  such  gooos,  dtber  to 
produce  or  to  sell  them.  Thus  partiqs  united  to 
productf  or  sell  wine,  or  to  raise  cotton  or  rraln, 
fnlght  style  tiiemselves  Wine  Company.  Cotton 
Company,  or  Grain  Company,  but  bj  such  de- 
scription they  would  in  no  reepect  Impair  the 
equal  right  ot  others  engaged  In  similar  busl- 
DCflB  to  use  dmllar  dealgnwone,  f  or  the  obvloiia 
leason  that  all  petsons  have  a  right  to  deal  in 
■ucb  articles,  and  to  publish  tbe  fact  to  tbe 
world.  Namea  d  such  articleB  cannot  be 
adopted  as  trademarks,  and  be  thereby  appro- 
priated to  the  exclusive  right  of  any  one;  nor 
win  the  inc(MT)oration  of  a  company  In  tbe 
name  of  an  article  of  commerce,  without  other 
apedficadon,  create  any  exchudve  right  to  the 
■se  of  the  name. 

lDDd.itff.  OanatOo.Y.  ClarJt,  80  U.  S.  18 
Wall.  811  [aO:&81],  sn  attempt  was  mode  to 
appropriate  the  term  "lAckawanna"  to  coal 
brougnt  i)v  tbe  canal  company  from  Lacka- 
wanna Valley  In  Pennsvlvania.  The  coal  sold 
by  the  defendant  Clark  was  a  different  kind, 
hut  was  brought  from  the  same  valley,  and  he 
designated  It  also  as  Lackawanna  coal.  To 
enjoin  Uds  uae  of  this  name  the  suit  was  brought 
Tbe  court  held  that  geographical  names  d^ig- 
nating  districts  of  conotty  could  not  be  thus 
appropriated  exclusively,  as  they  pointed  only 
to  the  place  of  prodncuon,  and  not  to  the  pro- 
ducer, "CooU  such  phrases^"  said  the  court, 
"as  'Pennsylvania  wheat,'  'Kentucky  hemp,' 
•  Virginia  ;to1)acoo,'  or  'Sea  Island  cotton'  be 
protMledaa  trademarks:  conld  anyone  prevent 
an  oUmis  tron  using  them,  or  from  seUing 

uses. 


articles  produced  in  the  districts  they  deaorlbe 
under  those  appellations,  It  would  greaUy  em- 
borrusa  trade  and  socura  exclualfe  rights  t» 
individuals  In  that  which  Is  tbe  common  right 
of  many."  In  reaching  this  oonclu^n  the' 
court  oonddered  the  priudples  upon  which  the- 
owner  of  a  trademark  is  protected  in  Its  use, 
and  held,  that  "Tbe  trademark  must,  either  by 
Itself  or  by  association,  point  dlGtlncIIvelv  to 
the  origin  or  ownership  o(  tbe  article  to  wutch 
It  is  applied.  The  reason  of  tbU  is  ibat  unle* 
It  does,  neither  can  he  who  flist  adopted  it  b« 
injured  by  any  appropriation  or  imitation  of  It 
by  others,  nor  can  tlie  pubUc  be  deceived." 
And  aMin:  "No  one  can  claim  protection  for 
tbe  excludve  use  of  a  trademark  ot  tradename 
which  wo  aid  practlcallv  give  him  a  monopoly 
in  the  sale  of  any  goooa  other  than  those  pro- 
duced or  made  by  himself.  If  be  could,  the 
public  would  be  Injured  rather  than  protected, 
for  competition  would  be  destroyed.  Nor  can 
a  generic  name,  or  a  name  merely  descriptive  [6M1 
of  an  article  of  trade,  of  its  qualities.  Ingredi- 
ents, or  cbaracteriatlca,  be  employed  as  a  trade- 
mark and  the  exclusive  use  of  it  oe  entitied  to 
l«al  protection." 

To  the  same  purport  is  the  dedaloo  In  .Jmo*- 
heag Mfg.  Oo.  v.  Tram»r,VA V.  & Bl  [35:098]. 
There  tbeconrtsaid;  "'The  object  of  the  trade- 
mark Is  to  Indicate,  either  by  Its  own  meaning 
or  by  BSBodaUon,  tbe  origin  or  ownership  <h 
the  article  to  which  It  Is  applied.  If  It  did  not. 
It  would  serve  oo  useful  purpose,  either  to  the 
manufacturer  or  to  tbe  public;  It  would  afford 
no  protection  to  dther,  against  tbe  sate  of  a 
Bponous  In  place  of  the  genuine  article."  "  ~  ~ 
also  Amotkta^  i"  "  '  "  "  -  -" 
F^kijAuTo  ~  ' 
Cohen,  89  0 
17  Eq.  39. 

The  designation  Goodyear  Rubber  Cominny 
not  beiog  subject  to  exclusive  appropriation, 
any  use  of  terms  of  similar  import,  or  any  ab- 
breviation of  them,  must  be  alike  free  to  all 
penona  ''- 

The  case  at  bar  cannot  be  sustained  as  one  to- 
reatrain  unfair  trade.  Relief  In  such  cases  ia 
granted  only  where  the  defendant,  t>y  hia 
marka,  signs,  labels,  or  in  other  ways,  repre- 
sents to  tbe  public  that  the  goods  sold  by  tilm 
are  those  manofactnred  or  produced  by  tho 
plaintiff,  thus  palming  off  his  goods  for  those 
of  a  different  manufacture,  to  the  injury  of  tbe- 

Citahitlff.  MeLean  v.  FUmtns,  90  IT.  S.  246 
34;  8281;  Bavmr  v.  .fibm,  4  Hughes,  289;  P»- 
ry  V.  niflW.  «  Beav.  66;  Craft  v.  Dag.  T 
B«av.  84.  Then  Es  no  proof  of  any  attempt 
of  tbe  defendant  to  represent  tbe  goods  maou- 
tactuted  and  sold  by  him  as  thuse  manufact- 
ured and  sold  by  the  plaintiff;  but  on  the- 
contrary,  the  record  sbows  a  persistent  effort 
on  Its  put  to  can  the  attention  of  the  public  to 
its  own  manolactured  goods,  and  tbe  places 
where  they  are  to  be  had,  and  that  It  had  nv 
connection  with  tbe  plaintiff. 

It  follows  that  li»  daent  of  (A«  OinMii  Oi>urt 
attoAe  original  biU  rmat  be  retried  and  the 
cause  remanded,  with  Instructions  to  dismiss- 
that  bm,  with  coata.  No  case  was  made  out 
for  nUef  to  the  idaintiff  In  tbe  cross  MU.  TbO' 
costs  of  the  appeal  are  awarded  to  tlie  appd- 


nuuB  Ul  ffiavts  vt  uw  gcuuiuo  lu  utic.         oca 

I  Amoiktag  Mfg.  Co.  v.  Bmar,  S  Sandf.  099; 
kiiAwg  r.  Xwy,  SO  CaL  52;  (Jhoyniki  v. 
en,  89  Oal.  001;  Baggttt  v.  mndlater,  L.  R. 
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APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  Uoiled  States  for  the  Emtern  Dis- 
iHct  of   Michigan,  diBmisaiiig  a  suit  In  equltj 
for  the  iufringement  of  a  patent  for  an  Idtsd- 
iion.     Ajprmtd. 
Croas  appeal  In  the  same  case.    iMfmfuMt 
The  facts  are  slated  In  the  opinion. 
Ur.  R.  A.  Parker,  for  Hareb  «f  of..- 
Defendant  could  not  impeach  complalnanta' 


E.tent  for  the  supposed  irregularly  in  ilaslrn- 
g  and  Issae,  it  not  hring  apparent  on  the 
face  thereof,  without jileading  such  defense. 


iWejdmM  RvVbtr  Co.  ▼,  Qooijfiair,  74  U. 


9  WaU.  788  (19:IHW)i  OJaiif  Fbtmbr  Co.  v. 
Safetv  mtro  Powder  Co.  19  Fed.  Rep.  00», 
511;  Aailtsoy   Reg.  Mfg.   Oo.  T.  Sorth  mi€m% 


.   698;   JTmAMi*. 


tw.    B.   Co.   ■to  reu. 
Jona*,  Z  Vail.  Jr.  SOS. 

The  pateDt  in  queatlon  being  regular  on  Ita 
face,  no  evidence  la  competent  to  show  that 
the  slKiiatures,  seal  or  attestation  of  the  issuing 
thereof  was  imgular,  or  to  contradict  the  facta 
stated  oo  its  face,  whether  tJeaded  or  not. 

1  QreenL  Et.  27S,  note;  Katanrnvnh  ■j.Daji, 
10  R  I.  898;  Jamiton  r,  Jamiton.S  Whart, 
457,  489l  ilM*  V.  McLung.  81  U.  8.  6  Pet  SS>: 
(8:400);  Brvdaury.Lawnnee.l  Doug.  (Hich.) 
80;  Siringtr  t.  Toum,  AS  U.  8.  8  Pet  SM  (7; 
vm);J)ougAtfv.  Wett,  BBUtchf.  iZO-.PMl.  ttt 
R.(h.y.  OtmiMoii.  8B D.  8. 14  Pet.  448  (10:586); 
Burtka  C.  W.  MaOitu  Co.  v.  Bailee  W.  S  W. 
Uaehint  Co.  78  U.  8.  11  WaU.  488,  493  (30: 
309.  211):  Baiheas  Btg.  Mfg.  Co.  t.  NerA 
Uudtoneie.  B.  Oo.ISi  Fed.  Kep.  68a 

The  signing  bj  the  Aaslstanl  Secretary  of 
tlie  Intei^  in  legal  effect  was  neither  irregu- 
lar nor  invalid. 

3  Bl.  Com.  848:  TJ.  8.  v.  Behvn,  103  U.  S. 
876  (96;1(IT);  Woodworth  v.  SaU,  i  Wood.  A 
H.  889;  ButtOTBortA  \.  JT.  8.  11«  U.  a  SO 
(28:050):  Etan*  t.  Jordan,  1  Brock.  953;  BtU 
V.  Eeame,  60  U.  8.  19  How.  953  (1S;614): 
Wilion  T.  itaiMeau,  40  U.  B.  4  How.  64*  (11: 
llti);  York  AM.  L.  B.  Co.  »(aaB*,  68D.  8. 
17  How.  80  (10:37). 

The  Act  of  Congress  makes  this  patent  valid 
from  Its  orislQal  date,  and  cures  all  the  irrega- 
larltles. 

BianAard  v,  Bpragut,  8  Btorr,  170;  Eeaiu 
r.  Baioti,  10  U.  ST  8  WbeaL  454  (4^t8S);  Aom 
V.  Batm,  90  TJ.  H.  7  Wheat  850  (ll:4TS);  TiigK- 
man  t.  Brod^.  109  U.  8.  707  ^:379i 

Remedial  statutes  enacted  during  the  Int^ 
Tention  of  an  appeal  to  this  court  will  be  fol- 
lowed by  this  court  in  ita  final  action. 

WaUon  T.  Mereer,  8S  U.  8.  6  Pel.  88  (8:878); 
Teaton  v.  U.  8.  9  D,  8.  0  Cranch.  281  (S.lOl); 
Bandaa  t.  Srtiger.  90  U.  8.  38  WaU.  148  C» 
130);  Cooley,  Const  Lim.  and  note  881;  Skant 
V.  RUon,  1  Pet.  C.  C.  82!;  Oaldtr  v.  BuU.  3  U. 
8.  8  DaU.  880  (1:048):  Ogden  v.  Saunden.  35 
IT.  8.  la  Wbeat  318  (6:000). 

Defendant's  ctOM  appeal  should  be  dismissed. 

Agamim  Woolen  Oo.v.  Jordan, Jti  U.  8.  7 
W^.  688  (19:177):  IKiev..ia»,  701J.  S.  9  Wall. 
787  (19:784);  Camtneger  v.  Ntulon,  «  U.  8. 
325  {34:73];  Jfarift  v.  Begmow,  97  D.  a  848 
(34.908);  SoImt.  Cot,  06  CT.  8.  81  (35:68); 
Phiia.  W.SB.R.  Oo.  T.  Jhilioit,  79  U.  8.  U 
Wall.  47  (20:308). 

Objection  to  want  of  notice  must  be  mado 
before  hearing. 

Boemerv.  Simon,  96  U.  8.  -i\<  (24:884); 
Webster  Loom  Oo.  t.  Blggint,  lOS  U,  8.  680 
(86:1177). 

Clearly  antldpatoij  devices  mastcover  tho 
same  comblnaiion  of  the  same  elements  or 
th^  mecbaoioal  equivalents,  comtiined  in  snb- 
stantfallf  the  .same  manner,  or  having  came 
mode  of  operation  to  produce  the  same  results. 

am  V.  WtiU.  89  n.  8.  33  Wall.  24  (28:710): 
Bate*  T.  Ow,  08  U.  a  S&48  (96:70  74);  QattrtA 
V.  WaUiek.  117  D.  8.  08B  CB0:1017);  Oalmm  r. 
Bing,  1  Cliff.  630:  Wemtry.  King,  M  U.  a 
318  (34:01in:  Be  Serrvn.  1  OS.  Gu.  606;  ff* 


US  u.  s. 


318  (34:0in:  Be  Serrm. 
tl«r  Loom  Co,  v.  Biggin*, 


Hassb  t.  Nioholb,  Bhbpaxd  ft  Oo. 


<o»-«ie 


As  abandoned  ezperiment  does  not  form 
iNfft  of  (he  Bt&te  of  art 

^uUnuin  T.  HolltM,  V.  BktcU.  817;  _._-.. 
WooUk  Ob.  t.  J^r&n,  fiwra;   mMtcHw 

^)Msi,  9  BiM.  ass. 

Want  of  soTetty  mnit  be  eataUlabed  beyond 
k  leaaonable  doabL 

OantrM  v.  WaiUdi,  npra. 

Mr.  Cl»rl*M  F,  Barton,  for  Nlcholi, 
SbepaidftCa: 

Assignment  of  Scott  1b  no  part  of  tbe  reootd. 

FUher  T.  OxkereU.  SO  D.  8. 6  Pet  248  (8: 114); 
SamatU  t.  State  Bank,  58  It.  S.  12  How.  S7I 
(18: 1028);  ffivfond  v.  QMarM,  113  U.  8.  KQ 
(38:611). 

Tbe  lUbt  to  Inqtiire  into  the  patent  Is  eatab- 
Ifahed. 

XiwAto-  V.  £Iaafc  Ktwr  FaO*  £wt  Cb.  67  U. 
6.  S  Black,  710  (17:880):  BimU  t.  A?Kfv  Fol- 
W,  110  U.  S.  lOa  (88:106);  AwOuma  v.Janer 
Q>.  101  U.  8.  BBS  (aBaow). 

It  to  not  unto  tbe  departaMDt  has  Tested  tbe 
fnyentor  with  hla  title,  under  a  completed  pa- 
tent, that  tbe  Inventor  b  In  a  position  to  anert 
■nv  rights  under  the  patent. 

GayHr  t.  Wilder.  Si.  U.  8.  10  How.  477  (18: 
604);  Pontiae  Knit  Boat  Oo.  t.  Merino  Shoe  Oo. 
81  Fed.  Rep.  288;  SmUh  v.  Qoo^fear  Dental 
VvkaniU  Oo.  98  U.  B.  486  (38M2);  Bnurrion  v, 
itppm-fjl  Fed.  Rep.  911;  SaOert  QoHncler  Oil 
Oo.  T.  William  PoweU  Oo.  86  Fed.  Rep.  091. 

Until  the  formalities  prescribed  bv  the  Btat- 
Dte  are  complied  nith,  tbe  frantjiise  Is  not 
created, 

JfeOarroAan  t.  Woe  I^ria  Mining  Oo.  96  TJ. 
8.  816  (24:680);  Antl.ony  t.  Jatper  Q>.  101 U.  S. 
498  t^am^y.Ooodman  v.Bandaa.  44  Conn.SSl. 

The  right  of  an  loTentor  to  liia  invention, 
vben  secured  b;  patent,  to  a  francbtoe. 

Jordan  v,  Dayton,  4  Ohio,  896;  Patterwn  v. 
Ey.  97  n.  B.  001  (94:1110). 

A  patent  to  more  properly  comparable  to  a 
process  tbon  to  a  title  deed. 

Moffittt.Garr.WC.  8.  IBlack,  37S{17:307); 
Betdy  v.  Scott,  W  U.  8.  28  Wall.  3S2  (28:100); 
Meytr  t,  PHtehard,  Book  28  U.  B.  L.  ed.  901; 
Feek  v.  CoUim,  108  XT.  8.  660  (26:  612). 

It  to  a  fatal  defect  In  a  process  when  it  was 
not  siened  by  a  duly  authorized  officer. 

Dmght  V.  Merrill,  4  Fed.  Rep.  614. 

A  writ  issued  uader  a  law  requiring  such 
process  to  be  signed  and  sealed,  to  void  unless 
sealed. 

.^Etna  Int.  Co.  v.  OiUoek,  78  U.  S.  6  Wall. 
■606  (18:948). 

Tbe  omtodon  of  ooe  or  tbe  other  of  tbe  req- 
uisiles  was  held  fatal  In  Trigg  v.  Ron,  85 
Uo.  18G;  Buggin*  v.  Ketdmm,  4  Dev.  &  B.  L. 
414;aMlv,  Kinp.:60hio.ll:fl)rterv.  Ucukai. 
11  Maine.  177;  Uutchint  v.  Edton,  1  N.  H.  180; 
Shackelford  y.  MeRea,  3  Hawks,  226;  8eav)dl  v. 
Bank  of  Cape  Fear,  8  Dev.  279;  and  Bemandei 
■V.  Drake,  81  HI.  84. 

A  writ  of  error  has  been  held  void  if  It  lacked 
the  seal  or  the  signsture. 

Ocaion  v.  Ohtek,  SB  U.  8.  29  How.  46  (16: 
985);  In*.  Oo.  v.  Mordeeai.  82  U.  8. 21  How.  190 
<16;94):  Porter  v.  Poles,  63  U.  8.  21  How.  898 
<16:104);  Moulder  v.  Forreet,  Book  10  U.  8.  L. 
«d.  104;  WelU  V.  McGregor,  SO  U.  8.  18  Wall. 
188  (20:  588):  Gorvtain  v.  Ma*on,  Book  20  U. 
e.  L.  ed.  688. 

In  writs  of  error  to  stale  courts  the  allowsace 

1SS  r.  s. 


by  the  proper  antliority  must  be  had.  or  the 
court  does  not  obtain  furbdlctton. 

TwitduU  V.  Pa.  74  tJ.  8. 1  Wall.  891  (19:228); 
aieatan  v.  Florida.  76  D.  8.  0  Wall  779  (19: 
780);  Bartemej/er  v.  /dwd,  81  U.  8.  14  Wall.  96 
(20:799);  Packet  Oo.  v.  Xtu.  Oo.  20  U.  8.  L.  ed. 
468;  Palmer  v.  Dormer,  74  U.  8.  7  Wall.  Ml 
(19.-e9);  F.  S.  V.  Bodge.  44  U.  S.  8  How.  084 
(11:714);  Bffto  v.  Brown.  74  U.  8.  7  Wall.  698 
(19:380). 

An  Act  wOt  not  be  construed  to  have  a 
retrospective    operation   tiniest  its   language 


Mr.  Juttiee  Field  deliveivd  tlie  opinion  of 
the  court: 

Thto  to  a  suit  In  equity  for  tbe  infringement 
of  sn  alleged  patent  of  the  United  Btates,  which, 
it  to  averred,  was  obtained  by  the  complainant 
Harah  and  hto  assignee  and  cocomplainont, 
Letever,  for  a  new  and  useful  Improvement  In 
steam-engine  valtre-gear,  with  a  prayer  that  the 
defendant  corporation  may  be  required  to  ac- 
count for  and  pay  over  to  ue  complainants  the 


from  further  infringement  The  bill  sets  forth 
that  tbe  alleged  patent  was  olttalned  on  the 
28th  day  of  December,  1880,  and  was  In  due 
form  of  law,  under  the  seal  of  tbe  Patent  Office 
of  the  United  Btales,  signed  by  tbe  Secretory 
of  tbe  Interior,  countersigned  by  tbe  Commis- 
sioner of  Patents,  and  dated  on  thai  day  and 
year.  .The  answer  of  the  defendant  to  these 
allegations  to  that  it  knows  nothing  of  tbe 
issue  of  the  patent,  except  as  informed  by  tbe  -afuu 
bill  or  by  hearsay,  and,  therefore,  neither  ad-  lof**! 
mlts  nor  denies  them,  but  leaves  tbe  comploin- 
aots  to  make  such  prooFs  thereof  as  Ihey  may 
deem  advisable.  A  replication  having  been 
filed  to  the  answer,  proofs  were  taken,  among 
which  there  was  put  in  evidence  an  inslrumecl 
in  tbe  form  of  a  patent  of  tbe  United  States, 
purportlos  to  be  signed  "A.  Belt,  Acting  Sec- 
retary of  loe  Interior."  and  countcrsiKned  and 
sesled  as  alleged  In  the  bill.  By  siipulaiioD  of 
the  parlies  certain  facts  were  adrnilied  with 
reference  to  thto  Instrument,  and  allowed  to  be 
considered,  "so  far  as  relevant,  competent,  or 
mBterul,  on  any  motion  or  at  any  stage  of  tbe 
cause.  Including  flnsl  bearing.  The  facts 
thus  admitted  were  substantially  these:  That 
the  Instrument  was  received  from  the  Patent 
Office  by  the  complainauts  Marsh  and  Lcfever 
(the  parlies  named  therein  as  patentees)  on  or 
about  January  2,  1881,  In  all  respects  In  the 
same  condition  as  It  now  is,  s.nve  tbut  the  words 
"A.  BeU"  were  not  thereon  where  they  now 

Sipesr;  Ihattheslgnatureto It oFE.  M. Marble, 
ommissloner  of  Patents,  end  the  seal  of  the 
Patent  Office  are  genuine;  that  neither  of  tbe 
complalnsots  nor  their  .'x:un»el  knew  of  tbe 
omission  of  the  signature  of  the  Secretary  of 
the  Interior  to  the  Instrument,  but  supposed  it 
was  in  all  respects  regular,  their  attention  never 
having  been  called  to  tbesame  until  on  or  about 
February  12,  1882,  long  after  the  commenctt- 
ment  of  the  present  suit;  that  on  or  about  f^b- 
ruary  17  following,  it  was  sent  by  the  aoHsMor 
of  the  com^Inants  to  the  Patent  Ones  at 
Washington,  accompooled  by  «  request  of  the 
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Oct.  Tmt, 


conipI»Inuita  Harsh  and  Leferer  to  have  the 
mistake  corrected;  and  that  on  or  about  Feb- 
ruary 24  II  nas  relumed  to  the  solicitor  algaed 
"A.Bell.acdDB;  Becretary  of  the  Interior,  but 
without  Biiv  other  change. 

A  letter  dated  April  7S.  1883,  from  E.  H. 
Harble,  who  wu  the  CoDunisstoaer  of  Patents 
when  liie  iDBtnimeiiC  was  Issued,  was  also  ad- 
mitted In  evidence.  The  letter  set  forth  the 
Tuious  steps  taken  by  Marsh  and  LefCTer  to 
obtain  ajpatetit  for  the  Invention  claimed,  and 
by  the  officers  of  the  Patent  Office  in  preparing, 
executing,  and  delivering  It  to  them;  and  shows 
that  every  requirement  of  the  law  and  of  the 
(SOT)  regulatlong  of  the  Patent  Office  was  complied 
wKh  when  the  Instrument  was  iasued,  except 
the  afflziDg  to  It  of  the  dgoature  of  the  Acting 
Secretarv  of  the  Int«rior,  and  '.hat  its  omission, 
as  estabuahed  bj  the  history  and  record  of  the 


laid  aside  or  withdrawn  from  bdore  the  Acting 
Secretary  white  be  was  engaged  in  signing 

The  circuit  cotut  held  that  the  algnature  of 
the  Secretary  of  the  Interior  was  essential  to  ren- 
der tiie  Instrument  operative  as  a  patent  of  the 
United  States  for  the  invention  claimed;  that 
until  thus  signed  it  was  not  only  a  defect- 
ive instrument,  but  was  entirely  void ;  and 
therefore  that  the  suit  could  not  be  maintained; 
and  it  dismissed  the  bill.  Its  decree  was 
entered  on  the  ISth  of  April,  1883,  and  from  it 
the  complainants, on  the  26th  of  February,  18811, 
look  an  appeal  to  this  court.  Subsequently, 
and  on  the  third  of  February,  1887,  ttongrees 
passed  an  Act  for  the  relief  of  the  patentees, 
redling  in  its  preamble  ihe  Issue  to  them,  on 
the  28t£  of  December,  1880,  of  the  letters  patent 
mentioned  in  due  form  of  procedure,  except 
that  by  accident  or  mistake  thOT  were  not 
signed  by  the  Secretary  of  the  Literior,  and 
that  they  were  signed  by  the  then  acting  Sec- 
retary on  February  24, 1883,  and  declaring  as 
follows:  -^ 

"Tliat  the  letters  patent  named  In  the  pre- 
amble of  tbis  Act  are  boeby,  and  by  thia  Act, 
made  legal,  valid,  complete,  and  operative,  in 
law  and  equity,  from  ttie  twebty-eightlt  day  of 
December,  eighteen  hundred  and  e^ty,  to  the 
same  extent  and  for  the  same  term  that  the 
same  would  have  been  legal,  valid,  complete, 
and  operadve  If  the  signature  of  the  Becrelarv 
of  tbelnterior  had,  at  the  time  of  the  supposed 
issue  of  s^d  letters  patent  on  the  day  aforesaid; 
been  placed  thereon,  and  the  omission  of  bbM 
rignature  thereon  bod  not  occurred;  Provided, 
howeeer.  That  the  providons  of  this  Act  tball 
not  be  held  or  constmed  to  apply  to  or  affect 
any  suits  now  pending,  nor  any  cause  of  action 
mrungpriwtolttpasMge."  iM  Stat,  at  L.  878, 

In  support  of  their  appeal  the  appellant*  now 
ooatead  In  nihetance  aa  follows: 

let.  That  the  defendant  could  not  Impeach 
the  patent  for  the  irregularity  in  Its  signing 
ukd  Itaoe,  this  not  being  apoarent  on  Its  face, 
withoiit  pletdlng  auch  defense  and  regularly 
putting  the  quesUon  in  Isme; 

Sd.  That  tiie  patent  being  regular  on  its 
face,  evidence  to  ahow  that  the  ngnatore  waa 
Irregularly  placed  to.lt  was  Incompetent; 

So.  That  the  cfmaclion  of  the  omission  in 
the  patent  waa  wltbln  the  power  lO.  the  acting 


Secretary  of  thelnterlorat the  time;  Oiatwhen 

the  omission  was  tbua  remedied  tbe  patent  waa 

operative  from  Its  original  date,  or,  at  least,     ;6SO' 

from  tbe  date  of  tbe  correction,  February  S!4, 

1883;  and  that  the  complainants  were,  even  In 

this  latter  view,  entitled  to  an  accounting  from 

that  date; 

4tb.  That  If  the  patent  did  not  become  valid 
from  Its  date  on  the  subsequent  signature  by 
tbe  acting  Secretary  of  tbe  Interior,  then  the 
Act  of  Congress  of  February  8, 1687,  cured  nil 
iire^larltics  In  the  signing  of  the  patent,  made 
it  valid  from  its  date,  and  must  govern  the 
decision  in  this  court. 

Tbe  first  three  positions  may  be  considered 
togeUier. 

It  is  undoubtedlv  true  a*  a  general  rule  that 
a  patent  of  the  United  Btetefl,  whether  for  lend 
or  for  an  invention,  can  be  attacked  for  defects, 
not  appannt  on  lis  face,  only  by  regular  pro- 
ceedings instituted  for  that  purpose,  and  Is  not 
open  to  collateral  attack,  except  where  apedally 
provided  by  statute.    Banka  0.  W.  JUoeAiM  ■ 

Ca.  T.  BaOy  W.  *  W.  Maehint  Cb.  78  D.  a 
11  Waa  m,  492  [30:  809,  3111.  Bat  tUs  rule 
applies  iwly  to  those  cases  wboe  tbe  patent 
has  been  In  fact  executed,  and  the  authority  of 
tbe  officers  to  Issue  Uie  same  waa  complete.  In 
such  cases  the  Impeachment  must  be  by  plead- 
ings setting  up  ue  specific  acte  which,  it  is 
alleged,  vidat«  and  defeat  the  instrument.  It 
Is  always  open  to  show  that  an   instnimeot 

Eroduced  in  evidence,  whether  in  an  action  at 
iw  or  In  a  suit  In  equity  In  support  of  a  claim 
or  defense,  was  never  executed  by  the  person  ' 

nboBe  signature  It  bears,  hut  that  itTs  a  simu- 
lated and  forged  document.  And  when  the 
time  of  execution  Is  material  to  the  enforce- 
'ment  of  tbe  Instrument,  it  is  competent  to  show 
the  dale  when  the  signature  of  the  party  was 
attached.  Antedating  cannot  be  used  to  cut 
off  existing  rights  or  defenses  of  third  iwrtiea 
which  would  not  be  impaired  or  defeated  If  Che 
true  date  was  given.  With  respect  to  patents 
for  land  we  hsve  had  frequent  occasion  to  as- 
sert their  inviolability  against  collateral  attack, 
where  tbe  Land  Department  bad  jurisdiction, 
and  the  land  formed  part  of  the  public  domain, 
and  tbe  law  nrovided  for  theii  sale.  But  we 
have  also  held  that  If  the  land  patented  was 
never  the  property  of  the  United  States,  or  hsd 
been  previoualy  sold,  or  reserved  tor  sale,  or 
.    .        authority  to  e -  " 


Emnp,  IM  U.  8.  OM.  «1  [36:  87B.  87fl; 
aua  T.  St.  Touit  SmOHng  S  S^Oo.  lOS  U.  3. 
447, 403, 458  [37:  230,  3%];  MtAn  v.  Barvood. 
liaU.  S.  354,  868 [28:66$.  667].  Andsoalso 
may  the  fact  be  shown,  if  tbe  instrument  Itaelt 
was  never  signed  by  tbe  ofiScen^whoae  names 
are  altadied  to  it,  or  when  they  were  in  office, 
or  at  the  time  stated.  Aa  was  said  In  a  case 
lately  before  this  court,  antedating  by  an  agent 
after  bis  power  has  been  revoked,  so  as  to  Bind 
hisprincipal,  partakes  of  tbe  nature  of  totgacy, 
ana  la  always  open  to  inquiry,  no  matter  wbo 
relies  upon  IL  Anthony  v.  Jtuptr  Oo.  101  U. 
S.  ees,  em  [aO:  lOOS,  IWB}.  llie  tame  doc- 
trine applies  when  a  patent  Is  rigned  by  an 
officer  of  the  Patent  Office,  or  Land  Depart- 
ment, after  he  baa  gone  oat  of  office,  Wa 
US  V.S. 
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.  nlatake  or  ominlOD.  Tbe  mtetake  or  omUaton 
must  eland  In  the  conditkm  be  left  it  lo  fer  as 
be  U  concerned,  witli  &11  Ite  consequence!.  If 
corrected  U  >!],  It  must  be  byofficen  in  power 
M  tbe  time  of  tbe  correction,  wfao  bave  suc- 
ceeded to  bis  anlborl^. 

This  doctrine  bas  special  force  lu  its  spplica- 
tton  to  a  patent  for  an  invention.    A  patent  for 


TjDuslj  that  remained  in  tbe  United  Slates;  but 
whare  issued  upon  tbe  recugnition  and  con- 
flTTiiBtloD  of  a  claim  to  a  prerlously  existing 
title  it  is  evidence  of  reconl  <d  the  ezisteoce  0( 


quiring  recognition  by  a  quit^airo  from  tbe 
Oovermeot  It  alwavs  imports  tbat  the  Gov* 
emment  cddtcts,  or  nas  previously  conveyed, 
*  ■       ■■■■-- -J  [t  at 


gressn 


tbe  lime  owns,  or  Ita  predecessor  once  owned. 
And  b^  the  proceedings  prerioos  to  its  issue 
tbeie  IS  created  In  tbe  claimant  an  equitable 
right  to  tbe  conveyance  of  tbe  lf«al  title,  or 
his  right  to  such  title  Is  so  estabU^ed  that  be 
can  enforce  It  against  Others  wbo,  with  notice 
of  his  claims,  m&v  have  obtained  tbe  pateiiL 
Langdeau  v.  Banet,  88  U.  S.  31  Wall.  G21,  539 
(SS:006,  6081,  But  the  patent  for  an  Invention 
conveys  ootniog  which  tbe  Government  owns 
.-_— .  or  Its  predecessors  ever  owned.  Tbe  inventioD 
IBisj  Ij  thg  product  of  the  inventor's  brain,  and  if 
made  known  would  be  subject  to  the  use  of 
any  one.  If  that  ttse  were  not  secured  to  him. 
Such  security  is  afforded  by  the  Act  of  Con. 
^  when  his  priority  of  invention  is  eatat 
led  before  the  officers  of  thePalcot  Office, 
and  the  patent  is  Issued.  Thcpaleni  Istheevi- 
dcoce  of  his 'exclusive  right  to  tbe  use  of  the 
invenlion:  It  therefore  may  be  said  to  create  a 
property  interest  in  that  Invention.  Until  tbe 
patent  U  Issued  there  is  no  property  right  in  tl, 
that  is,  no  such  right  as  tiie  Inventor  can  en- 
force. Until  then  there  is  no  power  over  its 
use,  which  is  one  of  tbe  elements  of  a  righlof 

rperty  In  ^vthing  capable  of  ownership. 
Oauter  v.  Wilder,  81  U.  S.  10  How.  477. 
4W  [18:504}  this  subject  was  to  some  extent 
conudered,  when  the  court,  by  Chi^  Juitke 
Taney,  said:  "The  inventor  of  a  new  and 
uefm  improvement  certainly  has  no  exclusive 
righi  lo  It  untU  be  obtains  a  patent.  This  right 
Is  created  by  tbe  patent,  and  no  suit  can  be 
maintained  by  the  Inventor  against  any  one  for 
using  It  before  the  patent  is  Issued."  And 
again;  "  The  monopoly  did  not  exist  at  com- 
mon law.  and  the  ri|rhta,  therefore,  which  may 
be  exercised  ooder  it  cannot  be  regulated  by 
the  rules  of  tbe  common  law.  It  is  cieaied  by 
the  Act  of  Congress,  and  no  rights  can  be  ac- 
quired in  it  unless  authorized  by  statute,  and  In 
the  manner  the  statute  prescribes." 

Section  4883  of  the  Revised  Statutes  pre- 
scribes tbe  manner  in  which  patents  for  Inven- 
tions shall  be  attested.  It  declares  tbat  "All 
patents  shall  be  issued  Id  tbe  name  of  tbe 
United  States  of  America,  under  the  seal  of  the 
Patent  OfQce,  and  shall  be  signed  by  the  Sec- 
retary of  the  Interior  snd  countersigned  by  tbe 
Oonunltstoner  of  Patents,  and  they  shall  be  re- 
12S  V.  S. 


'  corded,  togetber  with  tbe  spedHcations,  in  the 
Patent  Office  In  books  to  be  kept  for  that  ptir- 
pose."  The  signatmTtsot  ail  the  officers  hen 
named  must  be  attocbed  to  the  instrument,  or 
it  will  be  an  uucompleted  document,  and  there- 
fore Ineffectual  to  confer  "  the  exclusive  right 
to  make,  use,  and  vend  the  Invention  or  dis- 
covery throughout  tbe  United  Stales  and  tbe 
Territories  thereof."  The  omiBsion  ot  one  sig. 
nature  is  no  more  permissible  than  the  omis- 
sion of  alL  On  this  point  we  have  a  pertinent 
adjudication  In  McGarrahan  v.  l^lew  Idria 
.Vining  Company,  86  U.  S.  316  [34: 680].  There  1 613] 
the  question  arose  as  to  the  validity  ot  an  In- 
strument as  a  patent  for  land  of  the  United 
States,  which  had  not  been  c«unlersigned  by 
the  Recorderof  the  Qeoeral  Land  Office.  The 
law  then  in  force  respecting  patents  for  land 
issued  by  the  General  Land  Office  provided 
that  tbey  should  be  issued  in  the  name  of  the 
United  States  imder  the  %b1  of  said  office,  and 
he  signed  by  tbe  President  of  tbe  United  States, 
or  by  a  secretary  appointed  by  blm  for  that 
purpose,  and  countersigned  by  tne  Recorder  of 
the  General  Land  Office,  and  be  recorded  in 
said  office  In  books  to  be  kept  for  tbat  purpose; 
and  the  court  held  tbat  the  fact  ibe  instrument 
was  not  counlersigoed  by  the  Becorder  of  the 
General  Land  Office  was  fatal  to  its  validity, 
and  that  tbe  Instrument  did  not  become  opera- 
tive as  a  paieot  until  it  was  attested  by  afl  the 
Eartles  named  In  the  statute.  Until  then  tbe 
nited  States  bad  not  executed  a  patent  for  a 
grant  of  lands.  In  deciding  the  case  the  court, 
by  Jfr.  CM^  Justice  Wailc,  said;  Each  and 
every  one  of  the  integral  pans  of  the  execution 
Is  essential  to  the  perfection  of  the  patent. 
Tbey  are  of  equal  Imporiance  under  tbe  law. 
and  one  cannot  be  dispensed  with  mure  Iban 
another.  Neither  isdiieulory,  but  all  ate  man- 
datory. The  question  is  not  wbat,  in  tbe  ab- 
sence of  statutory  regulations,  would  consii- 
tute  a  valid  grant,  but  what  tbe  statute  re- 
quires. Not  what  other  statutes  may  pre- 
scribe, butwbattblsdoea.  Neither  the  signing 
nor  llie  sealing  nor  the  countersigning  can  be 
omitted,  any  more  than  the  signing  or  the  seal- 


such  forms  are  prescribed  for  tbe  dueexecutlon 
of  deeds  by  private  partieafor  tbe  conveyance 
of  lands.  It  has  never  been  doubted  that  in 
sui^  cases  tlie  omission  of  any  of  the  statutory 
requirements  invalldatea  the  deed.  Tbe  legal 
title  to  lands  cannot  be  conveyed  except  In  the 
form  provided  by  law." 

Thte  decision  ts-as  applicable  to  a  patent  for 
an  invention  as  it  Is  to  a  paient  tor  lands,  and 
In  accordance  with  It  tbe  instrument  issued  to 
tbe  eompl^nants  Marsh  and  Lefever  for  the  in- 
vention tbey  claim  was  not,  at  the  lime  it  was 
luued,  by  reason  of  tbe  absence  of  the  signa- 
ture of  the  Secretary  of  the  Interior,  operative  r^iAi 
to  create  any  right  In  them.  But  though  tbe  ' 
instrument  was  thus  inoperative,  they  were  not 
barred  from  affewards  obtaining  a  correction 
of  it  so  as  to  render  it  effective  as  apateot.  to 
which  they  had  become  entitled.  Where  mis- 
takes are  committed  by  officers  of  tbe  Land 
Departmenl  in  Issuing  evidence  of  a  claimant's 
rients,  not  amounting  to  errors  of  Judgment  In 
the  exercise  of  Judicial  discretion,  but  which 
are  the  result  ot  accident  or  Inadverteace,  they 
6«1 
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the  Deputmeot  We  have  aa  InaUnce  of  hucJi 
actum  in  tbe  case  of  Bdl  v.  Eieanit,  60  U. 

19  How,  2S3  [15:ei4].    It  there  appeared  t 

a  patent  for  land  was  laiuedloone  Jamea  Bell, 
nbilBt  tbe  records  of  tbe  office  abowed  that  one 
John  Bell  was  the  applicant,  and  the  paitj  en- 
titled to  It  Some  yean  after  it  was  received 
by  James  Bell,  be  returned  It  to  tbn  General 
Land  Office,  and  upon  an  eiamlDatiou  of  the 
records  of  the  Department,  and  being  satisfied 
therefrom  of  tbe  original  mlsloke  ta  the  desig- 
nation of  tbe  fiist  tuune  of  tbe  partj  entitled  to 
tbe  patent,  tbe  CommisBloaer  of  tbe  Qenetal 
Land  Office  canceled  tbe  orlgbial  patent  and 
issued  a  netr  one  to  John  Bdl;  ana  the  ques- 
tion before  tbe  court  was  as  to  Uie  power  01  tbe 
Commissioner  to  receive  tbe  original  patent 
and  to  issue  a  new  one,  upon  wbu:b  qnestion 
the  court  said:  "The  Commissiooer  of  tbe 
Geaeral  Land  OfDce  exercises  a  general  super- 
iiilendeucc  over  tte  subordinate  ofQcers  of  his 
department,  and  U  clothed  with  liberal  powers 
of  control,  to  be  exercised  for  tbe  purposes  of 
justice,  and  to  prevent  tbe  consequennes  of  in- 
advertence, irregularity,  mistake,  and  fraud  In 
the  important  and  extensive  operations  of  that 
officer  for  tbe  disposal  of  the  pnblio  domain. 
Tbe  power  exercised  In  this  case  Is  a  power  to 
correct  a  clerical  mistake,  the  existence  of 
which  is  shown  plainly  br  the  record,  and  is  a 
necessary  power  in  tbe  admlnietntlon  of  every 


spaitmi 
It  is  t 


true  the  omission  of  the  signature  of 


Lefever  was  not  a  mere  cleilcAl  error,  but  an 
omlsoioD  of  a  signatoie  essential  to  the  creatiou 
of  the  Instrument  as  a  patent,  being  In  ibat 
respect  like  the  omission  of  a  gnntor's  name 
to  a  deed.  A  clerical  error,  as  its  designation 
imports,  is  an  error  of  a  dark  or  a  subordinate 
officer  in  tnnscribing  or  eaterias  an  official 
proceeding  ordered  by  another.  But  we  have 
no  doubt  that  the  power  of  the  Departmeiit  to 
prevent  tbe  consequences  of  insdvertenoea  and 
nifaitakM  Id  lis  officers  extends  so  far  as  to 
remedy  an  omission  like  tbe  taw  under  consid- 
eration. Tbe  nunner  of  aSbrdlng  the  remedy 
is  the  only  question  in  such  casea.  Ulesrty,  it 
must  be  by  tbe  action  of  eiistlng  officers  of  tbe 
Department,  not  by  former  officers,  who  have 
gone  out  of  oflke,  Mr.  Schuiz,  who  was  Sec- 
retary of  tbe  Interior  when  tbe  Instrument  in 
auestloa  waa  Issued,  could  not  have  supplied 
le  omission  by  slgnlns  the  document  wtien  it 
was  returned  lo  the  I%partmeot  for  that  pur- 
pose in  February,  1883,  for  he  wss  then  no 
longer  In  office.  Hr.  Eirkwood  hsd  succeeded 
8  SeoetaiT,  end  was  then  in  office. 


and  bavins;  found  npm  examination  that  they 
were  eaUtled,  by  proceedings  and  proofs  al- 
ready had  In  the  Department,  to  the  patent, 
have  signed  the  inatrument  aad  delivered  it  to 
them  In  a  perfected  form.  This  official  duty, 
however,  appears  to  have  tteeo  performed  by 
Mr.  Bell,  who  was  acting  Secretary  uuder  him, 
as  he  had  been  under  Secretary  Schura.  Tbe 
omissfoB  in  the  instrument  as  originally  issued 
U2 


was  thus  supplied.  The  Revised  Btatutca 
<g  ITTj  provide  that  In  the  case  of  tbe  death, 
resignation,  aljsence,  'or  rickneas  of  the  head 
of  any  Department,  tbe  first  or  sole  assistant 
thereof  shall,  except  in  certain  cases  referred 
lo  (not  material  here),  perform  tbe  duties  of 
such  bend  until  a  successor  is  appointed  or 
such  al)scnce  or  sickaess  skall  cease.  The 
signing  of  tbe  inslrument  by  Mr.  Bell  as  act- 
ing Secretaryimpllesihat  oneof  thecoodiUona 
on  which  he  was  authorized  to  act  la  that 
capacity  had  arisen.  With  his  signature  added 
the  in  sir  a  meat  was  complete.  No  other  signa- 
ture was  required,  the  same  person  who  signed 
it  ss  Commissioner  of  Patents  still  oontinulDg 
in  office.  Tbe  only  embarrassment  from  com- 
pleting tbe  instrument  in  this  way  arises  from 
its  date.  The  sigoeture,  which  completed  its 
execution,  waa  attached  Februaij  24,  1883, 
whilst  its  date  Is  December  28, 1880,  more  than 
thirteen  montlis  before.  The  statute  declares 
that  "  every  patent  shall  bear  date  as  of  a  day 
not  later  tlian  six  months  from  the  time  at 
which  It  was  passed  and  allowed  and  oollce 
thereof  was  sent  to  the  applicant  or  his  agent." 
K.8.%  4886.  This  provision  was  intended  lo 
prescribe  tbe  dale  on  which  tbe  patent  would 
begin  to  runi  liut  should  any  qucslion  arise  in 
the  future  as  to  the  duration  of  this  patent,  tlio 
time  at  which  its  execution  was  completed  by 
the  signature  of  the  acting  Seclretary  may  be 
proved.  It  would  have  lieen  well  if  the  dote 
of  the  signing  bad  been  added  to  his  signature, 
or  in  some  way  Indicated  on  the  inslrument  it- 
self, so  that  It  might  bare  gone  upon  the  rec- 
ords of  the  Patent  Office;  as  from  that  tlma 
only  could  tbe  Instrument  operate  as  a  patent 
for  the  invention  ctaimed,  unless  greater  effi- 
cacy waa  imparted  toitby  the  Act  of  Congress, 
which  we  shall  preseuUy  consider. 

The  position  thai  an  accounting  for  profits 
earned  subsequently  could  be  claimed  in  this 
suit  is  not  tenable.  An  accounting  for  sucb 
profits  after  suit  can  be  demanded  onlr  whers 
the  infringement  complained  of  toolc  place  pre- 
vioualy  and  oootinueo  afterwards. 

As  to  tke  Act  of  Congress  passed  February 
S,  1887,  for  the  relief  of  the  appellants,  only  a 
few  words  need  be  nM.  It  may  be  conceded 
that  the  defect  arising  from  the  omission  of  the 
Secretary's  signature  to  the  instrument  is  ciued 
as  to  the  future  by  that  Act,  but  It  contains  a 
proviso  which  excepts  its  provisions  from  ap- 
plying to  or  affecting  any  suits  then  pniding, 
or  any  cause  of  action  onslng  prior  to  lis  pas- 
sage. It  la  evident  ttiat  Congress  did  not  in. 
tend  to  give  to  tbe  Act  any  retroactive  effect, 
and  to  prevent  such  a  construction  inserted  the 
proviso,  tbtis  limiting  tbe  extent  of  Its  opera- 
tion. Wamaaa  v.  SinMard.  28  TJ.  S.  10 
Wheat.  1,  SO  r6:SSS].  As  tiius  limited,  tbe 
Act,  as  well  observed  by  counsel,  is  in  har- 
mony with  tbe  law  relating  to  reissues,  allow- 
ing tbe  inventor  upon  tbe  surrender  of  his 
patent  with  a  defective  specification  to  have  a 
~  ~!W  patent  for  the  remainder  of  bis  term. 

Fortlurtamn*  etipreutditfollowtthatthedt- 

teheJoamutl  be  afflrmadj  andtA^eroti  appeot, 
being  flrom  ruliitgt  in  tAe  txettmon  of  en'dent* 
offered  with  retpect  to  the  aiUged  iafringemtui, 
mult  ie  ditmiUedi  andit  it  to  ordtnd. 
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brought  h<a«  for  rerleir,  had  or  

tlon.lB  B  question  whlob  Qila  eoort 
knd  detennlite,  eran  U  the  parttei  f 
It,  or  ooDaent  SMt  tlM  OM*  bo  OOM 


damuitw,  or  iiiaaoQ,or  upon  llBOwi 
tbe  pleedlnc,  BViit  dlamln  the  Pitt  i  »uhiiiui,  »- 
talDltlDortartoaeewhMtaar  tb«  detmdaot  nur 
not  TslBeaomeiiaeatlonoC  a  faderal  nature  upon 
wUoh  itha  rteht  of  reoovarr  wUl  fliuUlr  depena; 
and  U  ao  reMliwd,  the  want  tnt  JmiadletloD  at  the 

aDoementof  tbe  nit  laDOtcmed  byanaii- 

)r  plea  which  mar  nincBt  a  qdmUod  of  that 

idb]rtiieteociTa,la 


pleadliiBS 
witUDlta 

[[No.  W.1 
JfinndJfot.tO,tJ,lS8a.  DtetdtiDto  10,1888 

P[  ERROR  to  Uie  Circuit  Court  of  tbe  United 
BtetM  for  Dm  Wcftera  District  of  Wlacon- 
rin,  10  nrleir  h  Judgment  in  favor  of  defend- 
ant, In  m  action  upon  a  Judgment  of  a  Circuit 
Court  of  the  Untied  BUtea,  brouKht  by  an 


Mr.  Ob»rl«B  E.  Moaro*,  for  pUintlff  in 


Mr.  JvMet  Harlan  delivered  tbe  opinion 
of  the  court: 

Thli  action  was  brought  In  tbe  court  below 
In  tbe  7ear  1688,  to  recover  the  aum  of  |10,307. 

I5S  r.  s. 


88,  tbe  amount  of  a  judgment  rendend  Uav 
8.  1866,  in  the  Cbcuft  Court  of  tbe  United 
Slates  for  the  District  of  Wisconsin,  in  favor 
of  FltklD  C.  Wright,  against  the  City  of  Wa- 
lerlown,  a  municQial  corporatfim  of  that  State. 


In  cUtferent  proportiooa,  of  that  ]i 


present  sidt  was  sob- 
gtsted  at  tbe  bar,  tbe  case  was  argued  entiiely 
with  reference  to  the  construction  and  effect  u 
the  statute  of  Wisconsin,  preecriUng^n  respect 
to  causes  of  action  accralng  before  November 
1, 1878,  ten  years  as  the  polod  within  wliich 
must  be  commenced  "sn  action  upon  a  judg- 
ment or  decree  of  any  court  of  reoord  of  any 
Slate  or  Territorv  within  tbe  United  Btalee,  or 
<rf  ai^  court  of  the  United  Statea,"  while 
twenty  yeeis  was  filed,  tij  the  same  statute,  for 


be  bnired  t^  the  limitation  of  ten  years.  Rev. 
Slot.  Wis.  18S8,  chap.  188,  ^  1,  U,  IS.  U;  Id. 
1878.  We  are  not,  however,  at  Uber^  to  ex- 
press any  o^dnlon  upon  the  queadon  of  Umita- 
tloD,  if  the  court,  whose  Jnogment  has  been 
brought  here  for  review,  does  not  appear,  from 
tbe  record,  to  have  bad  jurisdiction  of  the  esse. 
And  whether  that  court  bad  or  had  not  juris- 
dlctloD  is  a  qnestiOD  which  we  must  examine 
and  determine,  even  If  the  parties  forbear  to 
make  It,  or  consent  tliat  tbe  case  be  considered 
upon  its  merila.  MantflM,  C.  AL.U.  B.  Co. 
V.  Aam,  Itl  U.  8.  S7D,  889138: 469,  4681;  King 
Bridge  Co.  v.  OtM  Co.  130  U.  S.  326  [80: 638h 
moMoek  V.  ajw«,  187  U.  8.  M.  105  \atUt,  70, 
78];  Canuron  v.  Ea^.  127  U.  S-  822.  326 


470,  chap,  137),  determining  the  Inrisdlctlon  of 
tbe  Circuit  Courts  of  the  Unlteo  States,  It  Is 
provided  that  no  Circuit  or  District  Conrt  of 
the  United  Stales  shall  "liave  cognizance  of 
any  suit  founded  on  contract  in  'avor  of  an 
assignee,  unless  a  suit  n^ght  have  been  prose- 
cuted in  such  court  to  recover  thereon  If  no 
asdgnment  had  been  made,  except  in  cases  of 
promissory  notes  negotiable  l>y  tbe  law  mer- 
chant and  bills  of  exchange.''  This  suit  cer- 
tainly does  not  belong  to  tlie  excepted  cisaa, 
and,  being  Founded  on  tbe  oHeinai  judgment 
ags^t  the  City,  is  one  "founded  on  contract" 
within  the  meanlne  of  tbe  Act.  By  the  very 
terms,  therefore,  of  tbe  statute.  Motifs  rigbt 
to  sue  in  the  circuit  coUrt  depends  upon  the 
light  of  his  assigBOrs  to  have  brought  the.suit 
In  that  court,  if  noasdgiiment  badoeen  made. 
This  view  is  fatal  to  Ae  Jurisdiction  of  that 
court,  BO  far  as  Its  jurisdiction  depends  upon 
the  above  provision  of  the  statute,  because  It 
nowhere  appears  in  tbe  record  of  what  State 
the  plalDtifl's  assignors  were  dtizens  when  this 
action  was  commenced;  indeed,  it  is  conslgletit 
with'  the  record  that  thej  were  at  that  time. 
citizens  oF  tbe  same  State  with  the  defendsni. 
WaUiery.  Poneri,  104  U.  8.  245,  248  [2fl:  739, 
7801;  ConHnent<a  III*.  Oo.  v.  Hheadi,  IIB  U.  8. 
337,  289  [80: 8801;  ftjur  v.  Fardya,  119  U.  8. 
469,  471  [30:486]:  Eterhart  v.  HuntniOe  CU. 


I  bv  Google 


«;8-6a9 
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itge,  ISO  V.SaS9[V):eZS]: Menard  T.  G«ggan. 
121  U.  8.  SS8  [80:  914];  and  the  cues  before 
«iied. 

Nor  can  tbe  JnrladictloD  of  ttie  circuit  coort 
be  maiotsioed  upon  the  theory  that  the  suit  la 
one  uiflinK  under  the  Coostltutlon  or  laws  of 
the  United  States.  Tbe  fact  that  It  was  brought 
to  Kcorer  theamonntof  a  Judgmeotof  a  court 
of  Ibe  United  States,  does  not.  of  iiKlf.  make 
it  a  suit  of  that  character;  for  the  plaintift, 
witbont  taislns  bj  his  oomplalot  atiT  distioct 
queatlon  of  a  ^eral  nelore,  and  without  Indi- 
csting,  bv  proper  aTermcot,  bow  the  delenni- 


ot  that  character  Is 


i,  seeks  In  enforce  a 


lordi- 


natioD  c 
involved  la  tl 


^ment  merely  as  a  security  of  record,  show- 
log  a  debt  due  from  the  CI^  of  Walertown. 
Provident  Sat.  L.  Amir  Soe.  v.  Ford,  114  U.  8. 
4l8fi,«4I[38:361,S«8J.  Tbeplamtiff.  it  letnie. 
^ODtends  that  the  Itmltatioa  of  feu  years  could 
not,  consistently  with  tbe  Congltlullon  of  (he 
United  Stales,  be  applied  to  an  action  upon  a 
Judgment  or  decree  of  a  court  of  the  Luiied 
States,  when  a  loager  period  was  given  within 
which  to  sue  upon  a  judement  or  decree  of  a 
court  of  rccora  established  by  tbe  laws  of 
Wisconsin.  And  if  the  plalu*iff  properly  In- 
voked the  originBl  iorisdlcUon  of  the  Circuit 
Court  of  Uie  United  States  in  respect  to  tbe 
cause  of  action  set  out  In  bis  complaint,  the 
question  of  limitation,  under  one  conatrucllon 
of  tbe  local  etaiuie,  would  be  decisive  In  the 
case.  But  is  (be  present  suit,  therefore,  one 
arising  under  tbe  Constitution  or  the  laws  of 
the  United  States,  witbin  the  meaning  of  the 
Act  of  1876?    We  think  not. 

It  has  been  often  decided  t\  Is  court  that 
a  suit  may  be  said  lo  arise  undir  ibe  Constitu- 
tion or  laws  of  the  United  BlateB,  within  tbe 
meaning  of  that  Act,  even  where  the  federal 
qucstioQ  upon  which  it  depends  is  raUcd,  for 
tne  flrat  time  in  the  suit,  by  tbe  answer  orplea 
of  the  defendant.  But  these  were  remova) 
cases.  In  each  of  which  the  grounds  c'  federal 
jurlsdictloo  were  disclosed  either  in  tbe  plead- 
iDgs.  or  In  the  petition  or  affidavit  foi  removal; 
in  other  words,  tbe  case,  at  tbe  time  tbe  Juris- 
diction of  tbe  Circuit  Court  of  the  United  Statea 
altacbed.  by  removal,  clearly  presented  a  quea- 
tion  or  questions  of  a  federal  nature.  New 
OrUani,  M.dtT.R.  Co.  v.  Mim.  103  U.  8.185, 
140  rae:  9e,  OSI;  Ame»  v.  Kama*.  Ill  U.  8. 
449,  463  m-.  48a,  4871;  PaeijU  R.  Rcmovai 
Cam.  115  U.  8.  1,  11  p»:3I9,  3231:  Southern 
Pat.  B.  Co.  V.  Cai.  118  U.  8.  109,  113  [80: 108, 
104].  Besides  tbe  right  of  removal  under  tbe 
Act  of  1876  could  not  be  made  to  depend  Upon 
apreliminary  Inquiry  as  to  whether  thepMnt- 
iff  bad  or  bad  not  tbe  right  to  sue  In  tbe  State 
«)urt  of  original  jurisdiction  *'om  which  it 
was  sought  to  remove  tbe  sui  C,  Ybere,  how- 
ever, the  original  lurisdlclioi.  of  a  Circuit 
€ourt  of  the  United  Biates  Is  invoked  upon  the 
Bote  ground  that  tbe  determination  of  the  suit 
dependsupon  scmequestion  of  a  federal  nature, 
It  must  appear,  nt  the  outset,  from  the  declara- 
tion or  tbe  bill  of  the  party  suing,  that  the  suit 
)H  of  that  character;  in  other  words,  jt  must 
appear,  in  tbat  class  of  cases,  that  the  suit  was 
-one  of  which  the  circuit  court  at  tbe  :!me  its 
is  invoked. 
If  it  does  m 


TBI.  UaiTBD  BTATia,  Oct.  Tkbii, 

court,  tQMn  demurrei.  or  TnotioB,  or  upon  iU 
own  inspection  of  the  pleading,  muit  dismiss 
the  suit:  juat  ai  It  would  remand  to  the  State 
court  a  suit  which  tbe  record,  at  tbe  time  of 
removal,  failed  to  show  was  vritbtn  tbe  Juris- 
diction of  tbe  drcnh  court.  It  cannot  retain 
it  In  order  to  see  whether  the  defendant  may 
not  raise  some  question  of  a  federal  nature 
upon  which  tbe  Tig^t  of  recovery  will  finally 
depend;  and  if  so  retained,  the  want  of  Juris- 
diction at  the  conuneQcement  of  tbe  suit  i> 
not  cured  by  an  answer  or  plea  which  may  sug- 
gest a  qneaaon  of  that  kind.  If  tbe  City  had 
not  answered  In  the  present  suit,  and  jud  j^nieit 
by  default  bad  been  rendered  against  it,  this 
court,  upon  writ  of  error,  would  have  been 
OompeDed  to  reverse  tbe  Judgment,  upon  the 
ground  that  the  record  did  not  show  jurlsdio-  [590] 
lion  in  the  circuit  court. 


which  tbe  plaintiff  could  not,  under  the  Act  of 
16TS,  invoke  the  original  Jurisdlctkinof  tbeclr- 
cuit  (xiuzt.  The  ji^gment  tau»t,  tktr^ore,  b» 
reoeried  and  tbe  cause  remanded  with  direc- 
tions for  such  further  proceedings  as  may  ba 
consistent  with  law,  the  plaintiff  in  error  to  pay 
the  coats  in  this  court.  It  will  be  for  the  court 
below  to  determine  whether  the  pleadings  can 
be  ao  amended  as  to  present  a  case  will's  Its 
Jurisdiction.     King  Bridge   Co.  v.  Otoe  Co  1 


gan,  131  O.  8.  KW  (80;  914J 


THOMAS  WAL8T0N  m  ai.,  Hgi.  fM  Brr., 

t.    ■ 

JOSEPH  NBTIN  kt  al. 

JOHN  G.  ROACH  vr  al.,  Pff».  in  Brr., 

«. 
8AHR 

(Sees.  C. 


Motion*  to  ditmiu  and  aJ/lmv—Xmlaetg  Stat- 
ute— eonetitutionaUty  ^  tea  lav — dueproeem 
of  late — egual  proteetioTt. 

1,  On  mottons  to  dtsnilaB  and  afllrm.  this  oonrt 
onl7Tequlr«theprUitlDKOlso  much  of  the  record 
■a  mU  enable  It  to  aot  underatandlngly  without 
referring  to  the  trsoscript. 

Z.  The  Kentucky  Htatute  of  IBiL  to  amead  tin 
Charter  of  tlie  City  of  Loulavllls.  lo  far  ai  It  anOor* 
<«■  tiu>  coat  of  the  improveineoM  o(  stieeia  toi^ 
aKaloat  tbe  owneis  ot  lota  and  rive*  a  lien 
'  In  oonlUot  with  section  l<^tl>eFour» 


_ aver  br  Ube  laws  of  a  Slate,  or  bf  itata 

authority,  a  tax  la  Impoaed  upon  propertr  for  tbe 
public  uae,  and  those  law*  provide  for  ■  mode  ctf 
GODteetbiK  the  charKO  thua  Impoaed,  hi  tba  oidt- 
naiT  oonrts  of  Juatloe.  with  autui  noUoa  to  die  per- 
son, or  such  pioceedlna  In  regard  to  the  pnpeit]', 
BB  Is  appropriate  to  the  natiiM  of  tbe  oaae.  tiGa 
judtnnent  in  such  prooeediocs  eannot  be  said  to 
deprive  tbe  owner  of  tdi  property  without  due 
pruceea  <jt  law. 

4.  Tbe  detennlnatioa  of  tbe  taxtng  distilot  and 
tbe  mar  jer  ot  tbe  apportloomsBt  are  all  wlthm 
the  Iwlslative  power. 

'  Whenever  the  law  opecatea  alike  upon  all  pei^ 
i  and  propeny,  almjlarly  situated,  eqtial  pro- 
Ion  cannot  be  said  to  be  denied. 

1»9  I*.  S. 


lyGoogle 


Waistok  t.  Kktoi. 


u  to  dlBmin.  but,  ■■  there  irai  oolor  (or 

tbnae  motlona,  »nd  the  oonteotion  now  n  "  ' "  "" " " 
been  often  dotermloDd  adverselr,  bo  tlut 
muit  be  wBTded  u  Mttled,  tlM  moUdiia 

[Noe.  1129, 1160.] 
Sttbmiltedlfov.£e,l/>S3.    Decided  Dta.. 


IN  ERROR  to  the  Court  of  Appeals  of  Sen- 
tuckf ,  10  teriew  ■  ludgmeDt  directing  Ibe 
«nforcemeDt  of  >  Uea  )or  ta  usessmeut  for  s 


local  improvement  in  the  (Sty  of  Looisrille. 

Od  motiona  to  diamisa,  united  with  motioDS 
to  affirm.  Motion*  ta  diamitt  denied.  Motion* 
to  afflrm  granted. 

The  tacts  are  atated  by  the  conn. 

Jfotra.  H.  M.  lAtia  and  J.  K.  Goodloe, 
for  defendanta  in  error,  in  support  of  motiooB; 

Under  Uie  proTisloiia  of  the  Act  in  question, 
DO  tax  is  authorized  to  Ik  laried  except  upon 
tlie  terms  of  equalit;  and  for  a  public  purpose. 

Vol.  I.  p.  9tM),  Sen.  Acta  1881^,  Eentuc^ 
Legialatun;  PraUm  v.  BoberU,  12  Buah,  070, 
JS8B;  Beek  T.  Obtt,  Id.  26S;  SskmeU  t.  Oile*. 
M.«H. 

Under  the  pToviaions  of  tbia  Act,  no  tax  or 
tiurden  imposed  can  be  coercively  collected 
until  the  part;  taxed  has  been  ailorded  a  full 
and  fair  opportunity,  on  notice  to  him,  and  in 
Ihe  doe  coarse  of  jndiclal  proceeding,  to  be 
heard  as  to  the  regularity  ana  legality  of  eTer; 
step  and  act  taken  by  the  local  autliorities  In 
the  Imposillon  of  the  burden  or  tax,  as  to  the 
Justice  and  equality  of  the  tax,  as  to  the  plan  of 
tlie  apportionment,  the  formation  of  the  tax 
'diatrici,  and  as  to  the  compliance  by  the  local 
authorities  with  every  lerm  and  condition  upon 
wliich  their  power  to  impose  a  tax  oi  burden 
1b  made  to  depend  bv  the  organic  lav  of  the 
City  of  Louisville.    This  is  due  procesa  of  law. 

Vol.  L  p.  WO,  8esa.  Acta  1881- "lt 

Legislature;  Priilon  \.  BoberU,  «  3- 

^on  V.  N.  0.  96  U.  9.  97  (24:  61  v. 

Beelamation  Diet.  2fo.  108,  111  I  B: 

■669);   Mobile  Co.  v.  KimbaU,  lOS  1  S: 

■288);  EeUg  v.  Pilitbureh.  104  U.  8  I); 

MeMitten  v.  Anderton.  9C  V.  8.  J); 

Wvrtt  V.  Hoagland,  114  U.  S.  606  (29:  339). 

Section  1  of  article  14  of  the  Amendmenta  to 
the  Constitution  of  the  United  States  imposes 
DO  restrictioii  on  tbe  power  of  the  Legislature 
to  define  and  create  a  tax  district,  and  to  lay 
taxea  upon  tbe  property  In  such  district  In  aid 
«t  a  local  public  ImproTement,  and  to  appor- 
tion such  burden  or  taxes, 

{r.&T.JfMipAU.97U.  8.  384(24:987);  /xh-- 
^mU  Oo.  T.  A&any  Co.  82  U.  S.  807  (38:  6621; 
Mobite  Oo.  t.  Simbaa,  102  U.  8.  601  (26:  288); 


;  Lexington  t.  MeQuiUnn,  9  Dana,  G18: 
Dorgan  t.  Boiloa,  12  AUen,  228;  NieboU  v. 
BriOgeport,  28  Conn.  189;  BHdgeport  y.  New 
York  &  N.  H.R.  Co.  86  Conn.  366;  BoaeU  v. 
BuffaU),  87  N.  T.  387;  Htngbam  A  Q.  Bridm  <ft 
Tamp.  Co.  T.  NarMk  Co.  8  Allen,  868;  CToi- 
iin  T.  Parker,  11  Kan.  894;  MoMiu*  r.  Bigh- 
iandt  JHtt.  4  Buah,  H7;  Scotitl  v.  Oleteland,  1 
Ohio  Bt  126;  Hitt  t.  Bigdon,  6  Ohio  St.  348; 
/on^A^rMT.  AoUnaDn.SOOran.  661;  Bhrney. 
128  U.  S.  D.  B.,  Book  83. 


Dojuui,  10  m.  4)0;  Paoiie  t.  Eiehmond  Oo.  20 
N.  Y.  203. 

Mr.  B.  F.  Baokner,  for  plaintiffs  In  error, 
opposed  anhmlaslon  of  monona  because  no- 
otds  were  not  printed. 

Mr.  (7Ai<fJuil<M  Fuller  delivered  the  opiit- 
ion  of  the  court: 

Judgment  waa  rendered  In  tbe  Looisrille 
Chancery  Court  in  favor  of  tbe  defendants  in 
error  in  the  flrat  of  the  above  named  cauaea, 
directing  the  enforcement  of  a  lien  giveo  In  a 
statute  of  the  Commonwealth  of  Eentucky, 
approved  Uarch  24,  1882,  entitled  "  An  Act  to 
Amend  the  Charter  of  the  City  of  Louisville." 
bjr  a  sale  of  certain  lots  In  the  City  of  Louis- 
ville owned  by  plaintiffs  In  error,  to  par  tbe 
amounts  asseasea  against  such  lots  for  a  local 
improvement,  aud,  upon  appeal,  was  affirmed 
by  the  Court  of  Appeals  of  Eentucliy. 

In  tbe  second  case,  which  aroee  upon  an- 
other local  Improvement,  but  involvea  toe  same 
oucsUons  here,  the  LouisTille  Chancery  Court 
denied  the  defendants  in  error  relief  because  In 
its  opinion  tbe  proceedings  for  the  Improve- 
ment had  not  been  properly  taken;  but  the 
court  of  appeals  reversed  tbe  Judgment  of  the 
chancellor  and  remanded  the  cause,  "  with 
directions  to  enforce  the  lien,  and  for  proceed- 
ings consiatent  with  tbe  opinion  herein,  which 
Is  ordered  to  be  cerii&ad  to  said  court" 

Writs  of  error  were  thereupon  prosecuted  to 
this  court,  to  dismiss  which  motions  are  now 
made,  united  with  motions  ti>  affirm  under  the 

A  preliminary  objection  Is  raised  that  de- 
fendants in  error  should  bare  caused  the  entire 
record  to  be  printed.  But  we  only  require  the 
printing  of  so  much  of  the  record  as  will  en- 
able us  to  act  underatandingly  without  refer- 
ring to  tbe  transcript;  and  If.  In  tbe  judgment 
of  counsel  opposing  tbe  modoas,  moreto-^at 
respect  waa  needed,  be  might  have  made  such 
speclflc  reference  thereto  as  would  have  enabled 
counsel  for  the  moving  parties  to  have  sup- 
plied It.  Aa  the  cases  stand,  we  have  appai^ 
ently  been  furnished  with  quite  enough  for  tbe 
disposition  of  the  questions  involved.  The 
parts  of  the  sintute  necessary  to  be  considered 
upon  these  motions  are  as  follows: 

"Sec.  1.  PubUc  ways  as  used  In  this  Act  shall 
mean  all  public  streets,  alleys,  ddewalka,  roads, 
lanes,  avenues,  highways  and  thoroughfares, 
and  shall  be  under  the  exclusive  management 
and  control  of  aald  dty,  with  power  to  Improve 
them  by  original  constraction  and  leconsiruc- 


mean  all  work  and  material  used  upon  them  Ii 
Ihe  construction  and  i^construcUon  thereof, 
and  shall  be  made  and  done  as  may  be  pre- 
scribed either  by  ordinance  or  contract,  ap- 
—  ed  by  the  general  coundl. 

)ec.  S.  When  Ihelmprovementlstheorigin- 
al  construction  of  any  sireel,  road,  lane,  alley, 
or  avenue,  such  Improvement  shall  be  made  at 
tbe  exclusive  coats  of  the  owners  of  lots  In 
each  fourth  of  a  square,  to  be  equally  appor- 
tioned by  the  general  council  according  to  tbe 
number  of  square  feet  owned  by  them  respect- 
ively, except  that  comer  lota  (say  thirty  feet 
front  and  extending  back  as  may  be  prescribed 
by  ordinance)  shall  pay  tweniy-flve  per  cent 
»  646. 


ScpBKire  CouxT  OF  THK  UsiTKi  Btatbs. 


Oot.  Tbrm, 


mon  tfau  otben  for  nich  ImpmremaiU. 
Eftcb  subdiTlsloD  of  terriloir  bounded  on  all 
■idea  by  pilucfptd  streeU  snail  be  deemed  a 
aqnare.  When  tlie  tenltoi;  ooDtlKaooB  to  any 
public  waj  !■  not  defined  Into  Bquarea  br  pilo- 
cipal  atreeu,  the  oidinance  provMiDt;  for  tbe 
Improrement  of  racb  public  way  eball  state 
tbe  deptb  on  both  eldea  fronting  raid  Improre- 
ment  to  be  asaeased  for  the  coat  of  making  the 
same  according  to  tbe  nombcr  of  square  feet 
owned  by  the  parliee  respectively  within  tbe 
depth  as  set  oat  in  the  ordinance.  A  lien 
shall  exist  for  the  coat  of  original  Improvement 
ni  pnbUc  wkya  ...  for  toe  apportionment 
ana  Interest  tber«OD,  at  tbe  rale  of  rix  per  cent 
per  annum  against  me  respective  lots,  and  pay' 
menta  may  oe  enforced  upon  the  property 
bound  therefor  by  proceedings  in  court;  and 
no  error  in  the  proceedings  of  the  general 
'  council  shall  exempt  from  payment  after  the 
work  has  been  done  as  required  by  either  tbe 
ordinance  or  contract:  but  the  general  council, 
or  tbe  courts  in  which  suits  may  be  pending, 
shall  make  all  correcUona,  rules,  and  orders  to 
do  Justice  to  all  parties  concerned.  .  . 

"Sec.  i.  ,  .  When  improvements  In  public 
ways  have  been  made  .  .  .  and  tbe  contract 
therefor  completed,  tbe  d^  enrineer  sball,  by 
one  insertion  in  one  of  the  ddly  newspapers 
published  In  Louisville  givenooce  of  tbe  ame 
rSBI1     '"^  place fixedfortbeinapectionaodreception 
*■        '     of  the  work  by  the  city  engineer  or  either  of 
hia  assistants  or  deputies,  and  such  ownera, 
their  agents  aod  representatiTes,  may  appear 
and  be  neard  before  such  engineer,  bis  assist- 
aDt  or  deputy,  as  to  whether  such  Improve- 
ments have  been  made  in  ac-coidance  with  the 
Mdlaaitce  authorizing  the  same  and  the  con- 
tract therefor." 
Session  Laws,  1881-3,  VoL  I,  p.  900. 

Th  accordance  with  the  provisions  of  Oils 
Act  the  local  improvemrala  la  quettioo  were 
made,  and  warrants  issued  for  the  sums  appor^ 
ttoned  against  each  of  the  lots  belonging  to 
plalntifb  In  error  as  tbelr  share  of  the  coat,  to 
Joseph  Nevio,  the  contractor,  one  of  the  do- 
f  endanta  in  error,  who  assigned  them  to  Samud 
B.  Kcbardson,  tbe  other,  aad  they  brought  the 
actions. 

Tbe  plalntlils  in  error  set  np  In  tbeit  plead- 
ings, and  Insisted  in  the  tiial  court,  that  the 
Act  of  the  General  Assembly,  so  far  as  It 
authotlmd  tbe  cost  of  tbe  Improvsmenta  of 
streets  and  other  ways  to  be  aaeessed  against 
tbe  owners  of  lots  and  gave  a  lien  thereon.  In 
the  manoer  therein  provided,  and  all  the  pro- 
ceedings tberennder,  were  in  conflict  with  sec- 
tion 1  of  file  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  as  amount^ 
Ing  to  a  deprivation  of  property  wiihoot  due 
jKooessof  law  and  a  denial  of  tbe  eaual  protec- 
tion of  the  lawa. 

The  sUtute  hL    ,.__ 

Kentucky  Court  of  Appeals, 

talned  it  as  CMUtltutlonal  and  proper  legisla- 
tion, the  powers  vested  thereby  m  the  local 
government  being  subjected  to  the  supervision 
of  the  courts,  "irtiere  the  particular  facta  lo 
eacli  case  can  be  examined,  and  tbe  contro- 
Tsny  determined  by  tfaow  rulea  and  prindplea 
which  have  alw^a  governed  courts  In  deauDg 
with  questions  of  aaseesment  and  taxation.'' 


iVMAm  T.  RebtrU.'n  Bush,  S8T;  Btek  r.  (Xtt. 

Id.  8a8;  Broadwas  HapHtt  Okvreh  v.  McAtet, 

8  Bush,  Bia.     Unjust,  uneqtial  or  arbitrary 

burdens  are  iwt  autborized  lo  be  Imposed  by 

tbe  terms  of  tbe  Act,  and  opportunity  is  given 

to  eveiy  party  inlereated  to  b«  heard  In  opposi 

tioo  to  the  euorcement  of  the  liability  in  the 

courta,  which  are  speciflcaily  authorlied  to 

"make  all  correctioiu,  rules,  and  orders  to  do  ' 

Justice  to  all  parties  concerned." 

In  Dauidton  y.  Nea  OrUan».  W  U.  8.  IM  [24:      ,  ^  „,. , 
ei91.it  wBsheld  by  tbi8court,Jfr.Ja»(ieeMtller     1*°*' 
delivering  the  opmlon,  "that  whenever,  by  Ihe 
laws  of  a  State,  or  by  state  authority,  a  tax. 
'    sei^itude,  or  other  burden  Is  Im- 


itto  fc 


State  0 
limited  portion  of  tbe  community,  and  those 
Iswa  provide  for  a  mode  of  conUrmiDg  or  con- 
testing tbe  charge  thus  Imposed,  in  the  ordi- 
nary courts  of  Justice,  with  such  notice  to  the 
person,  or  such  proceeding  In  regard  lo  the 
property  as  is  appropriate  ^to  the  nature  of 
the  case,  Ibe  loagmcnt  In  'such  proceedings 
cannot  be  said  to  deprive  tbe  owner  of  hi» 
proper^  without  due  process  of  law,  however 
obnoxious  it  mav  be  to  other  obJecUona  .  .  . 
It  is  not  posrible  to  hold  that  a  party  has. 
without  due  pioocas  of  law,  been  deprived 
of  his  property,  wbwi,  as  regards  the  Issues 
HffecilnK  It,  he  has,  by  the  laws  of  the  State,  a 
fair  trial  In  a  court  of  justice,  according  to 
the  modes  of  proceeding  applicable  to  such  a 
case."  And  the  conclusion  was  reached  tbat 
neither  the  corporate  agency  by  which  the 
work. Is  done,  the  excessive  price  which  the 
statute  allows  therefor,  nor  the  relative  impor- 
tance of  the  work  to  tbe  value  of  tlM  land 
assessed,  Bor  the  fact  that  tbe  aaseesment  Is 
made  before  tbe  work  la  done,  nor  that  the 
asMssment  is  unequal  as  regards  the  benefits 
conferred,  nor  tbat  personal  Judgments  are 
rendered  for  tbe  amount  assessed,  are  matters 
In' which  the  state  authorities  are  controlled  by 
tbe  Federal  ConsUtuiion.  So  the  determina- 
tion of  the  taztog  district  and  the  manner  of 
the  apportionment  are  all  within  tbe  legislative 
power.  qKn«r».Jf»njAa»(,ia6U.S.845'°' 
^m■.  Blank]/ y.AJbaMOo.  ISl  U.  8.  050  ,__. 
lOWj ;  MobOe  Ch.  v,  Kimball.  109  U.  B.  601  [26: 
988];  Hagar  v.  JBeelamatitm  DUtrtet  So.  lOR. 
Ill  U.  S.  701  (28:  669];  U.  3.  v.  MtrnpAii.  97 
n.a  284(34:9871;  LaramieOo.v.  Albany  Oo.  92 
U.  B.  80Tt93:5SSS].  Andwhenever  thelawope^ 
ateaatikeon  all  personsandproperty,  similarly 
situated  .equal  protection  cannot  be  said  to  be  de- 
nied. Ft(r{(v..ffotvI<in(f.lUU.B.60fl[29:329J;. 
BbUmmd.F.AP.R.Oo.'v.BMimmd.m'O.a. 
629  [24:  787].  The  remedy  for  ahuae  Is  in  the 
atate  courts)  for,  In  the  language  of  Mr.  JvUee 
Field  In  Mebik  Oo.  v.  Kimbaa.  "Tbb  court  if 
not  the  harbor  In  which  tbe  people  of  a  city  or 
county  can  And  a  refuge  from  Ql  advised,  un- 
equal, and  oppresdve  state  legislation." 

At  Vu  mii^n  raiMd  in  IA«ss  oossi  m  afii- 
eral  qtutUoa  (Spencer  c.  Hardunt,  supra),  sm 
wM  n<X  (usfafn  (As  ttuKoiu  to  ddmte;  but  as 
tA«r«  tmt,  tfi  our  jadgmmt.  mior  for  Aim  mo- 
Cfpns,  and  tht  eonUnuon  note  made  Aat  ^ften 
been  preeeed  upon  ow  attention  btfore,  and  a» 
often  defermined  adverteli/,  to  tAat  the  ri^  matt 
Sb  regarded  at  tettied,  vt  auU  grant  Ms  mutiont 

U8,D.  8. 
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L  nieiworter«(  kTohtme  o(  Imwrspoita  am. 
Id  the  »bMaiae  of  r  — *••"' —  —•-.•-  ..j-.-  - 
ooi^iisbt  tor  the 


Id  the  tlatrntat  Vt»,  prohlbll 
oopyrlffbt  for  vie  rolame  tk  hu  amjiurj  kuu  huuu 
oopjTiclit  win  oovBrOienrta  of  the  book  of  whkob 
heltthOkUthor.Kltbougliliebui ' — ' '-"-- 


D  author;  uid  mob 
^tlie  book  of  whkob 

_„„ . „ unoaxoluBlTorlsbt 

In  the  Judlolal  opliitODt  publWiad  or  tlwwork  dooe 
br  UiB)iid)(ea,«Dd  altbough  ttali  ■  pablfo  oOoar 
apd  leoelTCe  a  miuf  la  oompenaMion  tron  the 

IB  throe  ooBdltlonaptaMslbedbrthettatute. 
r:  the  anodt before  publioUlon  of  the  print- 
7  of  the  Htle  of  the  book,  the  kItIiw  of  Inlor- 


depoaltlnc  of  a  eopr  of  the  book 

"-1    aft»   the   bntdloatlon.   ai 

BnttotheperfMUon 


■asi: 


IB  at  erldflDoe  to  the  ooDbac*.  It 


, , to  that  where  the 

wotkjpunofti  to  have  been  Ocpoeitad  within  thraa 
uontfia  after  th*  date  ot  the  deposit  of  the  tltla,ie 


T  Where  oopie*  of  the  *aiome  wo. 

and  thettUeandtbe  work  were  both  of  them  de- 

poeitedoDtheMme  daj.ltnraM  b«  p 

the  abSMtoe  of  eridenoa  to  the  oontra 

depoeit «( th«  title  nreoeded  the  publ . 

that  tbedeUrerr  oftbaoopleitotM  Beo>«t«iT  at 
State  preceded  the  depoaft  of  the  work  In  the 
olerk^oOoe. 

la  Where  the  three  things  are  Dreeorfbedbr  the 
statute  to  be  done  In  oonaeoutlra  order,  and  all 
three  appear  to  have  boen  done  on  theeame  day.  It 
Will  be  ptesoined  that  the  statute  was  oot^Usd 
wlth,leaTlnc  thaprfna/oel*  evldenoaopeofi)  ~ 
tabutted. 
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soid  by  the  defendi 
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„.„,„ reeold.thc  plEinttff 
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and  the  HJea  oT  the  seoond  hnnd  Tnlumnn  must  be 

■ooounted  (or  as  it  tliey  weru  Ort.L  hIch. 

tt.  In  regard  to  CbeifCiienil  qi 
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mlMake  oa  hu  part. 
Argued  Nov.  8, 3, 188 

APPEAL  from  a  decree  of  the  Circnit  Court 
of  the  United  States  for  ihe  Nortliern  "'- 
Irict  of  niinolH,  decreeing  that  tbe  plaintiff 
the  owner  of  the  copyright  of  certain  volumes 
of  Ian  reporta,  and  Bvarding  damages  against 
the  defendants  for  an  infringement  of  tbe  copj- 
rigbt  and  a  perpetual  injunction.  Deem  re- 
verted as  to  one  volume,  and  affirmed  as  to  the 

Opinion  bek)w  in  24  Fed.  Rep.  686. 

The  facts  are  fully  stated  in  the  opbloi 

Mr.  i.  Ih  Hia^h.  for  appellants; 

Law  reports  are  public  property,  not  sna- 
ceptible  of  private  ownership,  nor  tbe  subject 
of  copyright  under  the  Act  of  Congress. 

This  question  was  not  decided  In  Wheaton 
V.  Petert,  83  U.  8.  8  Pet.  591  (8;1(»6);  and  Is 
still  an  open  question. 

Tbe  opinions  of  (bejudties  are  public  prop- 
erty, and  not  the  subject  of  copyright  1^  the 

This  principle  is  applicable  to  the  case  of  an 
offldal  reporter. 

Drone,  Copyrighta,  ISl;  2  Morgan,  Law  of 
Literature.  S69;  litaef.BaU,6iV.&.  ISHow. 
leS  ai:  828);  Beijit  v.  Api^etm.i  Blatcbf.  ISS; 
StabcTun  Oa.  v.  Seymour.  1  Hod.  266. 

The  early  English  cases  afford  strong  aup- 
port  for  the  podiion  that  the  laws  are  not  pri- 
vate proper^,  and  are  not  susceptible  of  pri- 
vate ownership, 

1^  StaUimen  v.  TKa  Patentee*,  Carter,  80; 
Bac.  Abr.  title,  Prerogative,  T.  B;  Bop«r  v. 
Btreater,  cited  in  Skinner,  2Si;  XiOar  v.  Jliy- 
IM-,  4  Burr.  38M;  BaAet  v.  Univertity  of  Cam- 
bridge, 1  Wm.  BL  100:  Marmert  v.  &enr,  8 
Bligh,  N.  R.  891. 

liie  doctrine  of  exclusive  ItleraiT  ownership 
in  law  reports  Is  contrary  to  public  policy. 
The  decisions  of  the  Supreme  Court  of  Mnois 
are  pan  of  the  law  of  tbe  land,  lliey  are, 
therefore,  publications  of  tbe  laws  of  the  State, 
In  like  manner  sa  are  the  published  statutesana 
Acts  of  the  L^laCure. 

Appellee  is  not  entitled  lo  relief  because  of 
noncompliance  with  the  conditions  of  the  Act 
of  Congress  of  1831,  concerning  copyrighta. 

The  Act  of  Congress  proviifed  three  condi- 
tions or  requiattes  to  obtaining  a  copyright. 
KM 


fore  publication; 

2.  Printing  notice  of  the  copyright  on  the 
fle  pam,  or  on  tbe  succeeding  page; 

B.  Delivery  of  a  copy  of  the  rook  to  the 
clerk  of,  the  district  court  within  Ihicj  months 
after  publlcatioa. 

4  XL  8.  Slat,  at  L.  436. 

The  conditions  Imposed  by  tbe  slatute  are 
indispensable  to  the  creation  of  a  copyright; 
and  a  Etrict  performance  of  these  conditions  is 
.absolutdy  necessarv  to  the  existence  of  any  lit- 
erary property  in  toe  published  work,  and  of 
any  right  of  action  for  an  infringement. 

Wl-eaton  v.  iWer»,  33  U.  8.  8  Pet.  591  (8: 
1056);  MerreUf.  Tice,  104 U.  8.667  (26:854); 
Murray  v.  Bogue,  1  Drew.  853;  J<Alie  v.  Jamtet, 
1  Blatcbf.  618;  fioJter  v.  Taylor,  2  Bktcbf.  88; 
Struts  V.  BehweSer,  4  Blatcbf.  28;  Ohau  v. 
Sanborn,  6  Pat.  Off.  Gaz.  B33;  ParHntan  v. 
LaieOe.  8  Sawy.  880;  Drone,  Copyright,  266, 
362  et  aaq.  and  cases  cited. 

If  the  volumes  were.  In  fact,  ever  deposited 
with  the  clerk,  competent  proof  should  have 
been  tendered  and  failure  to  prove  this  ia  ab- 
solutely fatal. 
„  Merrea  v.  Tiee.  104  V.  8.  567  (86: 854). 

The  printed  notice  of  the  entiy,  upon  there- 
verse  of  the  title  page,  is  one  Of  the  three  in- 
dispensable conditions  required  by  thv  Act  of 
Congress. 

Baicar  v.  Taylor,  2  Blatcbf.  88;  Donatdton  v. 
BeekiU.  dted  in  4  Burr.  2408. 

Appellee  wholly  f;ii1ed  to  prove  title  to  any 
of  the  volumes,  as  averred  In  his  bill. 

The  decree  should  be  reversed,  because  of 
appellee's  acquiescence  In  the  publicatioD  of 
the  volumes,  and  because  of  his  laches  in  seek- 
ing relief. 

Saunden  v.  SmiUt,  S  Myl.  4  C.  711;  Beard 
Turner,  IB  L.  T.  N.  8.  746;  Letnii  v.  CAap- 

an,  8  Beav.  188;  31in«fey  v.  Laey,  1  Hem.  A 

.  747;  ChappeU  v.  Sheard.  1  Jur.  N.  S.  998; 
BtiiidM  V.  Murray,  Jac.  311;  Fe»  v.  Ptneert. 
i  Wood.  &  M.  528;  Piatt  v.  Button,  19  Ves. 
Jr.  447;  BotZff  v.  Taylor.l  Tamlyn,  396;  Joknr 
Wyatt.  11  Week.  Bep.  868. 
le  acts  in  such  manner  as  intentionally  to 
make  another  believe  that  he  has  no  right,  or 
baa  abandoned  it,  and  theothcr,  trusting  to  that 
belief,  does  an  act  which  he  would  otberwiae 
not  have  done,  the  fraudulent  party  will  be  re- 
strained frcon  asserting  hla  right. 

Detervm  v.  Burguyn,  6  lied.  Eq.  SBl,  8S5; 


.  Burmcyn,  ( 
__     r,8lPa.  381. 

Appellants'  volume*  are  not  an  Infringement 
of  the  original  edition. 

An  abrBgment  is  not  a  piracy. 

Mav)ketm>ra  v.  Neaiery,  Loflt,  776;  Oylei 
v.  Wikox,  2  Atk.  141;  Spien  v.  Broun,  6 
Week.  Rep.  852;  Wilkfru  v.  Aikin,  17  Ves.  Jr. 
422;  I/bltem  v.  Mari/t,  2  Story,  107;  Story  v. 
Bolambe,  4  McLean,  806;  Btoae  v.  Thomat,  8 
WaU.  Jr.  647. 

There  can  be  no  copyright  tak  the  labon  of 
Ihejudges. 

WheaUm  v.  Fetere,  88  U,  B.  8  FeL  591  (8: 
1055);  QrayY.  Buisell,  1  Story.  11;  OAost  v. 
Banbom.  6  Pat.  Off.  Oaz.  982. 

The  title  of  a  published  woil:  ia  not  Oie  nl^ 
USD.  8. 
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the  Act  of  CoDCTesA, 

OtQooA  T.  AUmt  1  Eotmea,  18S;  Drone, 
OoOTrieht,  146. 

AppeUanls  were  wmpdled  to  make  discoT- 
oy  m  aid  of  the  forfeiturea  BOUKbt  In  appellee. 
They  were  oompelled  to  produce  before  the 
toaster  th^  boolu  and  accounts,  ahowlDg  the 
extent  of  their  publication  and  sate  of  \L^  toI- 
umee  Id  controTersf. 

EiquI^  will  never  compel  a  discovery  to  aid 
of  peoalties of  forfeitures       '       "'      ■■■    - 
such  peoalties  or  f orfeltui 
penoD  seeking  the  discovi_^ . 

Story.  Eq.  PL  SSB21,  876.  676;  Story.  Eq. 
Jar.  6  UM;  MitTEq.  PL  186. 198,  198;  Wig- 
mm.  Discovery,  63. 150.  19S;  1  Dan.  Ch.  Pi. 
668;  Drone,  Copyright,  B84;  F.  S.  v.  Saline 
Bank  of  Va.  2611.  8. 1  Pet  100(7:69);  AtmU 
V,  Ferrett,  3  Blatchf.  89;  JohruM  v.ZhTuOdtait, 
18  BlatcLf.  287,  8  Fed.  Bep.  33;  Ohapman  v. 
firry,  13  Fed  Bep.  698;  Btrd  t.  Hardwieke,  1 
Tern.  109,  note;  OoVmm  t.  Bimmt,  3  Hare,  643; 
Altg-Om.  V.  Liiea4,  Id.  666;  OhaunMHI.  T<A- 
ourdm,  2  Atk.  393. 

The  damages  are  excessive.  The  court  erred 
In  disallowing  credit  for  atereotypiog. 

Appellanls^alariee  should  have  been  allowed 
as  part  tA  the  expense  of  conducting  ihelr  busi- 

Prw.  Ruiber  O9,  T.  Ooodyear,  76  U.  S.  9  WalL 
788  (1»:  S«6>. 

Appellenia  are  not  chamahle  with  profile  on 
volumes  which  they  purchased  at  second  hsiid 
and  resold. 

Perrigo  t.  Bpavjdifig.  12  Pat.  Off.  Oaz.  BG2; 
&  aiSBlat^.  889;.<ldii«n«T.  BviHu,  84  U. 
B.  17  WalL  468  (81: 700). 

The  court  has  00  jurisdiction  to  award  puni- 
tive damages  in  this  form  of  action,  its  power 
being  litniled  to  the  allowance  of  profits  only. 

Chapman  y.  Arrv,  8  Bawy.  181;  13  Fed. 
Bep.  0)8;  LMngtbm  v.  WooAoortA,  66  U.  8. 16 
Eow.  646  a^:  809}. 

Mr.  Geo.  W.  Kratalng«r,  for  appellee: 

Law  reports  are  the  snblect  ofcopyr    "' 

WJuxtlon  T.  Feiert,  88  D.  S.  8  Pet 
1065). 

The  plan,  arrangement  and  combination  of 
the  materials  are  as  fully  protected  by  the  copy- 
right as  the  materials  emtMxlied  In  the  plan, 
arrangement  and  comblnatioQ. 

Lawrettee  T.  Dana,  7  PaL  Off.  OaK.  91,  4 
Cliff.  I. 

The  statements  of  the  case  and  the  argnmeDts 
of  ooansel  may  be  the  subject  of  proper^  In 
the  reporter. 

CurtU,  Copyright,  181. 

Marginal  notes  and  abetractaotfugumrat  are 
the  subject  of  copyright. 

Cctiett  T.  WoodtearS,  L.  R  14  &i.  iCfti  Bogua 
▼.  Hottkton,  6DeQ.  &  8.  975;  Drone,  Copy- 
right, 163, 165;  Sankt  t.  McIHvitt,  18  BlMcht: 

m. 

The  combination  of  the  dtatlona  with  the 
Katntes  was  B  valuable  and  useful  work  In 
which  copyright  was  held  to  vest 

UtUa  T.  Govia,  a  Bbtcbf.  863. 

The  copjilght  protects  the  whole  and  all 
the  parte  and  contents  of  a  book. 


appellee: 
}y  right, 
t.  m  (8: 


There  Is  no  disttnotitm  between  the  work  cf 
a  reporter  of  the  decisions  of  a  court  of  justice 
""*  that  of  any  other  author. 

Nfou  V.  WUA,  3  Irish  Eq.  366;  Butteneorth 

T  Bobinaon,  G  Ves.  Jr.  709. 

Where  part  of  the  matter  is  old,  and  part 

!w,  and  the  two  arc  united,  and  hr  such  onioD 

..jcome  more  suitable  and  convenient  for  use, 

under  the  arrangernent  devised  by  the  proprie- 

"—  or  publisher,  he  may  protect  his  right  by 

lyrighl 


Tegg,  8 

Bu38.  336;  Curtta,  Copyright,  368:  Gray  v. 
BuMtU.  1  Btory.ll;  Emenont.  Davitt.^BvoTj, 
708;  Greene  v.  BMep,  1  Cliff.  199. 

The  dgnatore  of  the  clerk  to  the  statement 
that  the  work  was  deposited  on  the  day  and 
year  named,  gives  equal  official  force  and  cer 
tainty  as  the  signature  of  the  clerk  to  ^le  file 
mark  of  a  declaration. 

^«rv.X<»(,  61111.181. 

The  clerk  was  the  clerk  not  only  of  the  dis- 
trict in  which  the  copies  of  the  volumes  were 
required  to  be  deposited,  but  be  was  the  clerk 
of  the  court  In  which  this  suit  was  brought 

Thitlmanay.  Burg,  78  HI,  294. 

By  making  the  objection  upon  specific 
ground,  counsel  has  waived  all  generai  or  other 
specific  ground  of  objection. 

Beantton  v.  Qvnn,  99  U.  8.  660  (25:806). 

The  deposit  of  the  titie  page  secures  copy- 
right 

BouBieavU  v.  Wood,  B  Bias.  86;  WheaUm  v. 
Pelart.  88  U.  8.  8  Pet  591  (8:1050);  DvMM  v. 
Jppfeton,  1  N.  Y.  Legal  Obe.  198. 

The  objection  to  theevidence  of  tltU  should 
have  been  upon  the  specific  ground  now  urged. 

WiUon  V.  King,  SS  111.  385. 

No  lacbee  can  be  Imputed  to  appellee.  The 
onus  of  proving  the  ladies  is  on  defendants. 

OhappeU  V.  Sheard,  1  Jur.  N.  8.  997:  Bmer- 
mm  V.  Daviee,  8  Slorr,  773;  LUSe  r.  GovH, 
2  Blalcbf.  169;  BautJat  v.  Bmith,  8  HyL  & 
C.711. 

The  cases  of  Beari'9.  Turner,  18  L.  T.  N.  8. 
748;  Ltutt  v.  Ohvpraan,  8  Beav.  188;  and 
TintUii  y.  LaesA'aem.&Ti.  747,  are  different 
from  the  case  at  bar;  so  are  the  cases  of  Bun- 
cm  V.  Murray.  Jsc.  811;  Piatt  V.  AtAon.  19 
Yes.  Jr.  447;  Baily  v.  Tayior,  1  Tamlyn,  295; 
and  Jtfflnson  v.  Wyatt,  11  WedJy  Bep.  853. 

Appellants  prepared  the  books  republished 
by  tliem  from  the  books  of  appellee. 

Liet  Pub.  Co.  V.  SeUer,  80Fed.  Bep.  778i 
M<mU^.  Aabm,lj.^  7Eq.84. 

It  is  pbacy  tat  the  second  editor  or  publisher 
to  appropriate  the  work  of  the  first  editor  or 
publisher,  although  all  the  materials  common 
to  both  hooka  might  have  been  procured  from 
other  sourcea. 

Curtis,  Oopjrigbt,  368;  Bump,  Copyright, 
868. 

The  second  author  or  editor  could  not  boi^ 
row  the  materials  collected  and  furnished,  nor 
could  he  rightfully  use  the  plan  and  arrsiige- 
ment  or  the  mode  by  which  they  are  com- 
bined with  the  Uxt 

Leteity.  FallaTton.2'Rea.\.  t-.JIegqy.KiTbjf, 
8  Ves.  Jr.  331;  Btory  y.  Holeombe.i  HcLeu, 
806;  Banit  v.  MeDir-tt,  13  Btatcbl  191. 

He  cannot  use  the  labors  of  a  previous  oomt- 
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ptler  and  save  Ua  own  time  bj  copj^ng  tbe 
lesulu  of  the  prevloaa  compUer'B  Btudy,  al- 
though tbe  name  results  coiud  have  been  at- 
Ulned  by  lodependent  labor. 

Blunt  V.  Rutm,  S  Patae,  896;  Bmenm  v. 
Dane*.  8  Stonr,  782;  Fiirmer  t.  Calvert  Lith,  & 
P.  ft.  6  Am.  L  T.  174;  1  Flfpp.  B28. 

Identf^  at  emXeata,  amDgement  and  oom- 
tdnatioD,  ii  ttrong  tmdeact  that  tbe  aeooDd 
labOROwed 


UPi  book  was  prored  In  tbe  cxanal 

tbe  trial.    Tbe  printed  w(»k  Itaelf  waa  made  nae 

of  b7  (be  defendanta  at  the  prcea,  some  of  It 

clipped  with  sdncn,  wftk  a  few  aUpa  of  paper 

cont^nisK  MS.  additions  Internwrsed  bete  and 

there,  and  some  of  tbeae  meruf  nominal  and 

oolorabb. 

In  JToiMiaM  ▼.  TIw,  S  Rosa,  88B,  evidenoe 
thatplalDdira  book  was  nsed  in  arranflDg  tbe 
new  book  for  publication  and  to  work  from, 
was  held  to  consUtute  proof  of  piracy. 

Bnbrtantlal  Identltj  or  a  strikinK  resem- 
blance, between  tbe  work  complBlued  of  and 
that  for  wblcb  protection  ia  dalined,  creates  a 
pTCsamptlon  of  unlawful  copying  which  must 
Im  overcome  by  defendant.! 

Drone,  Copyrl^t.  400;  BowrtA  t.  WHka. 
1  Gamp.  04.- 

Appellee's  bo<As  were  largely  need  to  save 
labor. 

A  mere  selection  or  different  arraniemeot  of 
puts  of  tbe  original  work,  so  u  to  tning  the 
work  Into  a  smalleT  compass  Is  not  aa  abridg- 
ment. 

Oreme  t.  BiAap,  1  Olifl.  101:  Oyla  v.  WO- 
«m,  3  Atk.  148. 

Appellants  were  not  compelled  to  make  dis- 
cove'ry  In  aM  (rf  forfeiture;  no  forfeiture  w: 
decreed. 

The  court  can  order  an  accoant  of  proflts. 

Sttonu  V.  OladcUng,  m  U.  S.  IT  How.  417 
<16:155)i  CMhim  v.  aimni,  3  Hate,  548. 

Damages  not  excessive. 

Luyttm  V.  White.  IB  Teg.  Jr.  483;  Copeland 
T.  Oraru,  9  Pick.  1%^  Better  v.  Arnold,  3 
8umn.  109;  Miller  7.  Wkittier,  86  Maine,  685. 

Profile  upon  resales  wereproperl;  charged. 
Whitney,  81  U.  8.  14  WalL  6.W 


Mr,  Jvttiee  Blatehflird  delivered  t£e  opin- 
ion of  the  court; 

This  Is  a  snit  in  equity,  brought  bi  the  Cir 
cult  Conrt  of  tbe  United  States  for  the  Nortb- 
em  Distria  of  DUnob,  on  tbe  17tb  of  December 
1887,  by  Eugene  B.  TSjeta  against  Bemaid 
Csllagban,  Andrew  Callwan,  Andrew  P.  Oal- 
laglum,  and  SbeldoD  A.  Clark,  composing  the 
firm  of  Odlagjtan  &  Co..  TH^mhnii  Jt.  Bwell, 
«nd  Tan  Bnren  Denslow. 

Tbe  Ull  seta  forth  that  the  Ann  id  E. 
Uyers  A  Chandler,  composed  of  the  plain 
ud  Horace  B.  Obandler,  became  tbe   p.. 
pdelon  of  volumes  89  to  ffi,  bolli  bclusive,  of 
the  reports  of  the  Supreme  Court  of  the  Btate 
of  Iltmcda,  known  as  "nilnola  Beports,"  pie- 


pared  by  Norman  L.  Freeman;  that,  as  suck 
proprietors, said  flrm.dcelrlDgtoBecureacopy- 
rlsht  for  the  several  volumes,  under  thf>  Stnfutes 
of  tbe  Hulled  Slates,  deposited  In  Ibe  office  of 
Ibe  clerk  of  tbe  District  Court  of  the  United 
Btstee  for  the  Northern  District  of  Dlinois,  be- 
fore publication,  a  printed  copy  of  the  title  of 
theseveral  volumes;  and  that  tbey  afteriranb, 
and  witbb  three  months  of  tbe  publication  of 
the  volume,  deposlled  In  ssld  office  a  copy  of 
the  work.  The  dates  of  tbe  deposit  <rf  the 
titles  of  the  several  volumes  were  as  follows: 
Volume  83,  August  13, 1B63;  88,  Aptll  ai.lMM; 
84,  October  28, 1866;  85,  Janoaiy  28, 1B07;  80. 
October  11,  1807;  87.  December  81. 1866;  88, 
August  itt,  1867.     The  alleged  dates  ot  the 


deposit  { 
volnmee 


17, 1866;  88,  Jnne  8, 1866;  84,  October  33,  mii 
85,  March  0, 1867;  86,  November  18, 1867;  87, 
JanuaiT  98, 1367;  88,  October  10,  1667. 

The  Ull  also  alleges  that  the  plabittff  becuna 
tbe  proprietor  ot  voltunes  89  to  46.  both  In- 
clusive, of  the  reports  of  the  Supreme  Court  ot 
tbe  Bute  of  Dlinols,  known  as  "Illinois  Re- 
ports," prepared  by  Norman  L.  Freeman;  (bat, 
as  Bucb  proprietor,  be,  desiring  to  secure  a 
copyright  for  tbe  several  volumes  under  tbe 
Statutes  of  the  United  States,  deposlled  in  tbs 
ofBce  of  tbe  clerk  of  tbe  District  Court  of  the 
United  States  for  the  Nonbem  District  of 
niinois,  before  publication,  a  printed  copy  of 
thedlleof  tbe  several  volumes;  and  that  he 
afterwards,  and  witbin  three  months  of  the 
publication  of  the  volume,  deposited  In  ssld 


aa  follows:  Volume  89,  June  10, 1068;  40,  Sep> 
tetnber  18.  1868;  41.  December  23.  1888;  43. 
Hay  21,  I860;  48,  Juno  21.  18S9;  44,  Bcptcm- 
ter  37. 1869;  4B,  October  6, 1880;  46.  October 
14. 18SS.  The  alleged  dates  of  the  deposit  lu 
ssld  office  of  a  copy  of  the  £cvcral  volumes 
wercas  roUons:  Volume  89,  June  IS.  1868;  40, 
November  6, 1868;  41,  January  29.  1800;  42, 
July  7,  1869;  43,  July  7, 1869;  44,  October  2, 
1869;  45,  December  8,  1869;  48,  December  H, 
1869.  r 

The  bill  further  alleges  that  all  tbe  volutars 
were  prepared  by  Mr.  Freeman,  and  each  con. 
laioed  a  large  amountof  matter  ort^nal  witli 
bim.  and  a  fcreat  number  of  the  decisions  anil 
opIuioDsof  ibe  Supreme  Court  of  Illluols:  that, 
among  other  original  matter.  Mr.  Frccmaa 
prepared  for  each  case  a  syllabus  or  head  DOie.% 
ana  for  many  cases  in  each  volume  a  staiement 
of  tbe  facts  of  the  case;  that  also  iu  many  nf 
them  be  copied,  or  copied  and  nrmDged,  tlie 
instructions  ruled  upou  by  the  court  below; 
that  be  also  preparea  and  inserted,  or  gave,  in  | 
all  or  many  of  toem,  the  stipulations  made,  or 
made  and  Sled,  therein,  and  in  many  of  them 
be  gave  tbe  errors  assigned;  that  he  also  pre- 
pared, for  each  of  Ibem,  a  table  of  the  esses 
cited  tberdn,  and  a  table  of  tbe  cases  decided, 
and  other  original  mitter,  and  so  arranged  said 
decisions  and  tbe  matter  therein  contained,  or 
the  matter  in  connection  with  the  decisions,  ss 
to  make  esdi  of  tbe  books,  or  each  of  tbe  books 
and  tbe  matter  thei^  contained,  convenient 
and  vahiable  to  tbe  petsons  using  tbededdons: 
tbaLin  respect  of  volumes  88  to  U,tfae  firm  of  B. 
<  B.  Myers  £Cbandler,  and  In  respectof  volumes 
128  U.  S. 
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89  to  40,  tbe  plUntlff  puiduwd  from  Hr. 
Freenun  »11  hU  proprietanr  rigfata  In  the  toI- 
umea,  and  paid  hnn  b  urgs  conifdersUon 
tberetor,  aaa  for  his  labor  and  caie  in  prepar- 
ing them,  and  lued  die  labor  and  matter  of  Mr. 


«Dd  hia  partner  woe  to  have  the  copyright  of 
volumes  83  to  B8,  and  tbe  plalntllf  the  copy- 
right of  Tolames  80  to  46;  tbat  in  respect  of 
Tolumea  82  to  88,  the  eald  Ann,  and  in  reipect 
cf  volumes  80  to  46,  the  plaintiff,  divided  the 
dedalon*  and  the  matter  accompanjing  tbem 
into  TOlumei,  and  divided  and  smngM  each 
of  the  volumes  into  pagn;  that  the  iinn  pub- 
lished ow  1,000  copus  of  each  of  the  volume* 
S3  to  88.  aikd  the  plalnOS  over  l.SOO  of  each  of 
the  volumts  891046;  tbat,  on  tbe  18th  of  June, 
1866,  said  Chandler  sold  and  assigned  to  the 
plaintiff,  bj  a  written  essignmeol,  all  bis  lu- 


tbe  ezcludve  ri|H)t  to  volumes  83 

The  bill  fuiiOier  allies  that,  about  Ju^, 
1877,  the  pUntiff  reprinted  volumee  87  and  W, ' 
and,  u  he  made  some  changes  In  the  arranse- 
meot  of  tbdr  ptwee,  be  did,  DdOre  publlcatfon 
drposit  in  the  office  of  the  Librarian  of  Oaa- 
grim  a  copy  of  the  printed  title  of  each  volume, 
on  tbe  90th  of  Ju^,  1877;  that  afterttards,  on 
the  28  of  JuIt,  1677,  and  within  one  mouih  of 
tbe  publication  thereof,  he  depoalted  in  said 
office  two  coplea  of  each  of  the  volumes  as 
re^lnted.  _ 

The  bin  also  alleges,  as  to  all  of  the  volumes. 
that  the  plaintiff  had  the  exclusive  right  to  tbe 
anangementof  each  of  them,  and  the  exclusive 
right  to  publish  the  head  notes  or  syllabuses, 
and  to  tbe  arraneement  of  tbe  pages  of  tbe 
books  and  to  the  division  of  the  opinions  into 
separaie  volumes,  and  to  the  table  of  cases 
dted  and  table  of  cases  decided,  as  published 
in  each  of  tbem,  and  to  the  arrengemeot  of  the 
decisions,  as  accompanied  with  the  head  notes, 
stipulatitms,  errora  aaslsncd.  Instructions,  table 


s  cited,  table  of  c 


thai  the  defendants  had  full  knowledge  of  the 
exclusive  rights  of  the  plaintiff  and  attempted 
to  buy  them  from  him,  but  refused  to  pay  the 
price  charged  by  him,  and  thereupon  proceeded 
to  reprint  and  publish  volumes  S3  to  88,  and, 
tn  doing  so,  used  the  decisions  of  the  Supreme 
Court  of  Illinois  onlv  as  published  by  tbe 

C"  "ndff,  and  prepared  the  volumes  from  the 
ks  of  the  plaintiff,  and  did  not  procure 
the  matter  from  original  sources,  and,  in  all  of 
the  books,  used  the  works  of  the  plaintiff,  and 
copied  the  title  pages  thereof,  and  used  tbe 
division  and  arrangement  of  the  plaintiff  tn 
the  volumes  and  the  pacing  thereof,  and  copied 
the  table  of  cases  dtea  and  the  table  of  cases 
tMorted  from  each  of  tbe  books  of  the  plalot- 
tS,  and  also  copied  from  tbe  same  the  Bti[)u]a- 
tknis,  errors  assigned,  and  Instructions  given 
by  tbe  court;  lAat,  in  pubUshlng  the  state- 
ments of  the  easea,  and  lii  preparing  tbe  sylla- 
buses, the  defendants  nsea  the  bo^  of  tbe 
plaintiff,  sod  the  cbanges  they  made  were 
merely  colorabK  *i>d  were  made  only  for  the 
porpoae  of  avoiding  the  cUm  of  the  plaintiff; 
US  U.S. 


that  the  hooka,  as  inlnted'  and  published  hr 
tbe  defendants,  were  all  and  each  merely  iaa- 
tatlnns  of  the  volumes  of  tbe  plaintiff,  corre- 
sponding In  nnmbei;  that  all  and  each  of  said 
repablications  by  the  defendants  are  pirsdes 
on  tbe  copyrights  of  the  plaintiff,  and  the 
books  have  been  made  by  them  to  take  the 
place  of,  and  ta  tar  as  they  can,  to  supersede 
the  books  of  the  [daintifl;  that  Um  defendants 
are  selling  tbem  to  the  persons  who  would 
otherwise  Day  tbe  books  ot  the  j)lalntlfl,  to  his 
great  damage  and  loss;  that  the  defendants 
threaten  to  republish  volumes  89  to  46;  and 
that  ibe  ugregate  value  of  the  copyrights  of 
(he  plalntOr  is  not  lees  than  (aO.OM,  and  hts 
damage  Is  not  less  tiian  tiial  sun. 

The  bill  wsivM  an  answer  on  oath,  and  pravs  [titt 
for  an  Injunctton  perpetually  enjoining  tue 
defendants  from  publianlng  or  selling,  or  offer- 
ing for  sale,  any  of  the  books,  and  for  a  decree 
that  all  of  them  so  published  t^  the  defendants 
are  forfeited  to  the  plaintiff,  and  that  they  be 
delivered  to  htm,  and  for  ao  account  of  aU 
published  and  sold,  and  for  a  decree  for  dam- 
ages. 

The  members  of  the  firm  of  Callag han  A  Co. 
put  in  an  answer  to  the  bHI.  It  sets  up  that  a 
printed  oopv  of  volume  83  was  not  deposited 
until  more  than  ibree  months  after  publication, 
It  aven  that  but  a  snu^l  amount  of  original 


menta  of  cases  were  prepared  by  him,  and 
those  few  were  drawn  Dy  him  from  the  opin- 
ions of  Uie  court  in  the  cases  reported.  It  de- 
nies that  be  prepaied  any  tables  of  cases  cited 
for  any  of  those  volumes,  and  denies  that  be 
so  arranged  the  decisions  and  matter  contained 
in  tbe  volumes  aa  to  make  the  volumes  con- 
venient and  of  valoe  to  the  pereons  using  them. 
It  avers  that  aU  matteis  contained  in  the  vol- 
tunes  are  public  and  common  property,  form- 
ing part  (d  (he  law  ot  the  State  of  Illinois,  and 


citizen  can  have  a  monopolv  under  the  Act  of 
Congress  regulating  the  subject  of  copyright; 
that  whatever  labor,  literary  or  otiicrnrlae,  was 
done  upon  the  volumes  t^  Hr.  Freeman,  was 
done  in  his  official  capacity  as  reporter  of  the 
decisions  of  the  Supreme  Court  of  Illinois,  a 


bad  been  duly  appointed;    and  that  all 

labor,  literary  or  otherwise,  by  Mr.  Freeman, 
in  bis  capacity  as  official  reporter,  upon  the 
volumes,  was  public  and  common  property, 
not  susceptible  of  copyright  or  of  private 
literary  ownership. 

Tbe  answer  admits  tbat  the  defendants  bad 
negotiations  with  the  plaintiff  concerning  the 
purchase  of  bis  interest  In  volumes  89  to  46, 
consisting  of  tbe  stereotype  plates  and  printed 
stock  of  those  volumee;  tba^  In  such  negotia- 
tions, the  plaintiff  proposed  to  sell  his  copy- 
rights in  volumes  110  to  46,  but  no  price  of 
^ue  was  ever  attached  by  dtber  party  to  such 
copyrights,  and  they  were  always  treated  as  a 
mere  fiicident  to  the  propneed  sale,  and  bD 
offera  made  and  received  on  dthei  band  were 
made  with  reference  to  mch  stereoQrpe  idates 
and  printed  •lack,  and  tt  was  understood  by 
all  parties,  that.  If  Rich  sale  t 
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msled,  the  copjiigbu  Bboold  be  "tbromi  In," 
witliout  addiiloiiu  charge. 

Tbe  answer  also  admlU  that  In  republish- 
ing volumet  83  lo  88  the  defendapts  hare  used 
tbe  opinioQS  of  the  Supreme  Court  of  I111do1« 
as  published  by  the  plaiDtiS;  hut  avera  that 
they  have  corrected  errors  in  names,  citations, 
ana  other  mailers  thereic,  and  denies  tbatthey 
have  prepared  the  books  from  those  ot  the 
plaintiff,  or  ueed  the  work  of  tbe  plaintiff,  ex- 
cept in  BO  far  as  plaintifl's  books  are  free  to  the 
ui>e  of  any  and  all  persons,  or  have  copied  bis 
title  V*KeB,  or  hare  used  his  paging,  or  have 
copied  bis  tables  of  cases  cited  or  reported,  or 
thestipulatloDB,  errors  assigned,  or  iustnictions 
given.  It  aveiB  that  tbe  statementa  of  cases 
and  syllabiuesiiitbevolumesaarepu'ilLshedbf 
the  defeodanta  are  wholly  original  and  entirely 
different  from  and  unlike  those  of  the  plainliflf, 
except  in  the  few  instances  where  there  is  an 
apparent  reeemblaQce,  owing  to  tbe  fact  that 
tbow  of  the  defendants  have  been  drawn  from 
the  opinioiiB  of  tbe  court,  and  tbose  of  the 

Slalntm  in  llie  same  cases  appear  to  hare  been 
rawn  from  the  same  iwurce;  aud  that  the 
Tolnmea  so  republished  by  the  defendants  con- 
tain large  amounts  of  new,  original,  and 
Taluable  matter,  prepared  expressly  for  thoee 
volumes,  and  not  contained  in  any  of  the 
volumes  of  tbe  plaintiff.  It  admits  that  the 
defendants  have  under  consideration  the  repub- 
lication of  volumes  89  to  46.  It  also  avers, 
that,  for  many  years  before  Uie  filing  of  the 
bill,  tbe  plaintiff  had  abandoned  volumes  32  to 
'  88;  that  nis  stereo^peplatesand  stockof  those 
volumea  were  destroyed  in  October,  1871,  and 
none  of  them  were  ever  reproduced  by  him 
until  about  July  or  August,  1877,  when  ne  re- 
printed volumes  87  aud  88;  that,  prior  thereto, 
De  bad  for  many  years  repeatedly  announced 
that  he  should  never  reproduce  those  volumes; 
that,  more  than  a  year  before  tbe  filine  of  the 
bill,  the  defendants  notified  tbe  pl^tltf  of 
their  intention  to  republish  volumea  83  to  38, 
and  frequently  thereafter  notified  him  of  such 
intention,  and  public^  announced  the  same  by 
BdvertlaemeDt,  and  from  time  to  time,  as  sncn 
lepubllcalwnjOTogressed,  during  tbe  spring  and 
summer  of  1977,  notified  tiim  of  the  progress 
of  tbe  work,  and,  as  the  volumes  appMred 
from  time  to  time  during  tbe  spring  snd  sum- 
mei  of  IB77,  the  plaintitf  was  constantly  ap- 
prised thereof,  ana  at  divers  times  durinr  that 
year,  and  before,  (he  defendants  rcceivecT vari- 
ous propositions  from  the  plaintiff  for  an 
ezcbange  of  volumea  83  to  88,  so  being  rflftub- 
llshed,  for  volumes  89  to  46,  which  the  plaint- 
iff had  for  sale;  that  tbe  plaintiff,  dovn  to  tbe 
filing  of  the  bill,  never  objected  to  Eoch  repub- 
licaUon,  but  always  appeared  tc  acquiesce 
therein,  and  encouraged  tne  defendants  to  pro- 
ceed therewith,  and,  from  his  conduct  durine 
■nch  period,  the  defendants  always  believed, 
d«wii  to  the  flUng  of  the  blU,  that  such  repub- 
lication was  being  done  with  hia  acquiescence 
and  cfinaent;  and  that  tbe  plaintiff,  by  hit  con- 
dtict,  la  estopped  from  lecdvlng  tne  relief 
asked.  The  aoawer  also  denies  all  the  material 
allegations  of  the  biU. 

Ewell  and  Deiulow  each  put  in  an  answer, 
disclaiming  all  interest  in  ue  publication  of 
any  vtdumea  of  llie  reports  by  Callaghan  A 
Oo.,  and  all  intotMt  In  ancli  vtdumes. 


Issue  vras  joined  and  proofs  were  taken, 
and,  on  tbe  lOtb  of  February,  1881,  tbe  circuit 
court  entered  an  interlocutory  decree,  finding 
that  the  plaintiff  was  the  owner  of  the  copy^ 
rigbt  or  exclusive  right  of  publication  of  vol- 
umes 82  to  88;  and  that  Callaghnn  &  Co.  had 
violated  such  copyrlKbt  by  publi^biu^,  offer- 
ing for  sale,  and  selling  copies  of  said  seven 
volumes,  and  Ewell  and  Denslow  by  editing 
the  same.  Tbe  decree  awarded  a  perpetual  in- 
junction against  all  of  the  defendants,  from 
further  publisbing  or  sellLig,  ortransFerriDKor 
removing  any  of  said  books,  and  ortlcnS  a 
reference  to  a  master,  Heniy  W.  Bishop,  to  na- 
certaln  and  report  what  nnmber  of  each' of  the 
volumes  bad  been  printed,  and  what  number 
sold,  and  at  what  prices;  and  directed  that  tbe 
members  of  tbe  firm  of  Callaghan  &  Co.  might 
be  examined  in  regard  thereto,  and  might  be 
required  to  produce  their  account  books  and 
papers,  and  that  the  master  ascertain  and  re- 
port what  was  tbe  market  value  of  each  qf  the 
books  of  the  plaintiff  prior  to  the  illegal  publi- 
cation by  tbe  defendants,  and  what  was  tbe 
«ctiul  cost  or  value  of  reprinting  and  binding 
each  of  tbe  volumes,  and  that,  upon  the  mak- 
ing of  the  report,  the  plaintiff  m^ht  apply  for 
a  further  order  in  regard  to  tbe  damages  to  be 
allowed  to  him  for  the  Illegal  publication  and 
sale  of  the  volumes.  Tbe  decree  also  gave 
leave  to  the  plaintiff  to  file  a  supplemental  bill, 
baaed  on  tbe  fact  that,  since  tbe  filing  of  the 
original  bill,  Callaghan  &  Co.  had  proceeded 
to  publish  and  sell  copies  of  the  books  de- 
scriSed  In  tbe  bill  as  volumes  89  and  41  to  46. 

The  decision  of  tbe  circuit  court  Is  reported 
In  10  Blss.  189  and  6  Fed.  Rep.  726.  The 
ruling  of  the  court  was  (1)  that  tne  volumes  of 
reports  were  tbe  proper  subject  of  a  copyright 
nnder  the  Act  of  Ciongress,  for  at  least  what 
was  tbe  work  of  the  mmd  and  band  of  tbe  re- 
porter, namely:  tbe  bead  notes,  and  tlie  state- 
menlB  of  facts  and  of  tbe  arguments  of  counset 
notwithstanding  he  could  have  oo  copyright  in 
the  opinions  of  the  court;  (2)  that  there  had 
been  a  compliance  with  the  Act  of  Congress 
in  tbe  procurement  of  the  aeverBl  copyright^ 
(^  that  tbe  defendants  had,  tn  preparing  ycH- 
utnes  83  to  S8,  naed  the  volumes  of  the  plaint- 
iff so  as  to  int^eie  with  his  copyright;  (4)  thnt 
he  had  not  consented  to  the  publications  made 
by  the  defendants,  or  abandoned  his  ri^ts  by 
acquiescence,  laches,  or  otherwise. 
•  On  tbe  14tb  of  February,  1881,  tbe  plaintiff 
filed  a  supplemental  bill  against  the  same  de- 
fendants, redUng  the  material  allegations  of 
the  original  biU,  and  averring  that  since  it  was 
filed  the  defendants  bad  published  and  sold 
large  numbers  of  volumes  89  and  41  to  46, 
and  were  threatening  to  publldi  volume  40; 
that,  in  the  volumes  they  bad  puUlsbed,  they 
had  used  the  plaintiff's  volumes,  and  had  copied 
bis  arrangement  or  division  into  volumes  of 
the  matter  contdned  in  his  volumes,  and  bad 
copied  his  whole  amngement  of  each  of  thero. 
and  had  used  eKch  of  tliem  to  make,  and  had 
made,  their  booka  an  imitation  and  copies  ot 
hb  books,  and  had  advertised  and  sola  their 
books  as  the  same  books  as  tala,  aud  bad  not 
resorted  to  tbe  records  for  tbe  opinions  and 
other  matter  contained  in  thdr  books,  bnt  had 
copied  the  same  from  Us  books,  using  and 
copying  considerable  portltma  of  tbe  on^nal 
1I8D.S. 
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matter  fnrnlBhed  Ity  Mr.  Fieemaii,  In  Mnne  In- 
•tances  copjiDK  exactly,  and  Id  others  mattlaK 
merely  colorable  cbangea;  that  bcfoie  any  of 
the  pubiicaiions  of  tbe  defendanls  were  tnade, 
the  plaiDlifT  bad  advertlBed  his  book?  eiten- 
UTelr;  that  tbe  decUioDS  of  tbe  Supreme  Court 
of  DiinoU,  BB  divided  bj  tbe  plalDiifT  into 
Tolumes,  had,  by  reaaon  of  wbst  was  done  by 
bim,  become  known  by  the  name  wblcb  bad 
been  applied  lo  the  claSEiflcittion  bo  made  by 
the  plaiQtifF;  that  aucJi  division  wa»  tbe  prop- 
erty of  tbe  plaiotifC,  aod  whs  valuable,  and  was 
covered  and  protected  by  bla  copyright;  that 
the  defendants  had  copied  tbe  title  or  name  of 
each  of  tbe  tKraks;  that  each  of  the  books  of 
the  defeodants  was  made  lo  supersede  and  take 
the  place  of  one  of  the  books  of  the  plaintiff, 
of  corresponding  number;  and  that  they  were 
bein);  BO  Bold,  lo'hia  great  damage. 

Tbe  Bupplemental  bill  waives  an  «niwer  on 
oath,  and  prays  for  a  perpetual  tnjvmetlon  re- 
straining the  defendants  from  pnbhshlng,  sell- 
ing, offering  for  sale,  or  removlDg  beyond  the 
jurisdiclioQ  of  Ibe  conrt,  any  of  said  books, 
and  for  a  decree  that  Ibey  pay  to  the  plalnltS 
all  his  damages  tiy  reason  of  such  publication 

On  tbe  18tb  of  February,  1881,  tbe  members 
of  the  flnn  of  Catlagban  A  Co.  filed  a  cross 
bill  in  the  same  court  against  Hyers,  recldng 
the  proceedings  on  the  original  bill  and  tbe 
terms  of  the  interlocutory  decree  of  February 
10,  1881.  It  averred  that  the  discovery  and 
accounting  provided  for  thereby  were  in  prog- 
reee  before  the  master,  Mr.  Bisbop;  that  Ber- 
nard Callaghan,  one  of  the  firm,  had  been  par- 
dalty  examined  couceming  the  number  of 
volumes  printed  by  Callaghan  &  Co.,  and  on 
hand,  and  had  already  been  required  to  pro- 
duce before  tbe  master,  for  tbe  examination  of 
MyeiB  aod  hU  counsel,  books  and  papers  of 
Callaghan  &  Co.,  relating  to  the  volumes  and 
the  number  thereof  printed;  that  such  exami- 
nation was  still  progressing;  that  Callaghan  Ss 
Co.  Iiad  in  their  possession  certain  copies  of 
volumes  33  to  88,  and  Hyers  claimed  that  be 
[6td]  vma  entitled  to  a  forfdture  of  the  some  and  a 
delivery  thereof;  that  Myers,  on  Ibe  Ilth  of 
February,  1681,  brought  an  action  of  replevin 
against  Callachan  &  Co.,  to  recover  those 
copies;  that  tne  writ  wss  In  the  bands  of  tbe 
marshal  for  service;  that  Myeis  was  ignorant 
of  the  predse  number  and  whereabouts  of  the 
oofdee,  but  as  booq  as  tbe  examination  and  dls- 
covery  then  progressing  before  the  master 
sboula  have  disclosed  tbe  number  and  location 
of  the  copies,  .Myers  would  instruct  the  mar- 
shal to  seize  them  under  the  writ;  that  Myers 
was  not  entitled  to  any  discovery  from  Cal- 
laghan &  Co.  in  aid  of  bis  proceedings  for  a 
forfeiture  of  the  copies;  that  Myers,  having 
taken  tbe  decree  for  a  discoveiy  as  to  the 
copies,  aod  having  obtained  a  discovery  there- 
under, and  having  acquiesced  io  the  publica- 
tion of  tbe  volumes  by  the  defendants,  was 
estopped  in  equity  from  claiming  any  for- 
feiture or  recovery  of  any  of  tbe  copies;  and 
that  such  decree,  and  the  examination  and  dis- 
covery before  the  master,  amounted  to  a  waiver 
of  tbe  forfeiture  or  recovery  hy  Myers. 

The  cross  bill  vraived  an  answer  on  oath, 
and  praved  for  a  perpetual  Injunction  to  re- 
strain Myers  from  further  proceeding  with  the 
128  D.  8. 


ncttoD  of  replevio,  and  horn  IiuUtQtfaig  any 
furttier  action  fur  the  forfeitDie  or  recoveir 
from  Callaghan  A:  Go.  of  any  coi^  of  vol- 
umes 82  to  34,  and  for  an  Injunction  to  thatef- 

fect  pen  ifen(«  Me. 

Myers  answered  the  cross  bill,  setting  forth 
the  Interlocutory  decree  made  in  the  original 
suit,  and  admilting  that  he  claimed  that  the 
volumes  in  tbe  possession  of  Callaghan  &  Co. 
liecame  forfeiied  to  him  under  the  Act  of 
Congress,  and  alleging  that  the  interlocutory 
decree  did  oot  provide  for  a  discovery  or  an 
accouDling.  and  that  he  was  not  seeking  any  , 
discovery  irom  Callaghan  &  Co.,  for  tbe  pur- 
pose of  aiding  him  in  procuring  the  possessiOD 
of  tbe  books;  that  tbe  volumes  were  not  pub- 
lisbedby  Callaghan  ACo.witb  bis  knowledge, 
acquiescence,  or  consent;  that  he  claimed  the 
benefitof  the  forfeiture  provided  forbysectioD 
9B  of  tbe  Act  of  July  8,  1870,  chap.  880,  16 
Stat.  atL.  3t4(nowB><ctioo4H4of  tbeRevised 
Btaiulee);  and  that  be  had  done  nothing  to 
waive  or  abandon  the  right  given  to  him  by 
that  statute.  A  replicatloD  was  filed  to  this 
answer. 

Tht  members  of  tbe  firm  of  Callaghan  &  Co.  EAS*] 
Sled  an  answer  U  tbe  supplemental  ttHl  on  the 
33d  of  June,  1B81.  It  admitted  that  the  firm 
had  published  and  sold  volumes  89  and  41  to 
46,  and  denied  tliat  in  publishing  those  vol- 
umes they  bad  made  any  other  use  of  the  plaint- 
iff's volumes  than  such  fair  and  legitimate  use, 
by  way  of  reference,  consultation  and  other- 
wise, as  might  be  made  of  any  previous  pub- 


ported  in  the  defendants'  volumes  followed 
each  other  In  the  same  order  as  in  tbe  plaintiff's 
volumes,  and  denied  that  they  had  used  the 
plaintifrsvolutnestomake  their  books  an  imita- 
tion or  copies  of  them,  or  that  their  Iwoks  bad 
been  made  in  imitatioa  of  those  of  the  plsintlff. 
They  denied  that  they  had  advertised  or  sold  their 
books  as  tbe  same  lM>oks  as  those  of  tbe  plaintiff. 


)gnesai 


nd  averred  thatsuch  use  was  uiaccoKlancewitb 


::atalogues  ai  .    .  ,      .  -    , 

note  Immediately  following  the  words  "Free- 
man's Reports,''  directed  attention  to  the  fsct 
that  Uie  volum':3  of  the  defendants  were  a  dif- 
ferent, revlwd, andro-edited  edition, andwereaU 
reported  ajid  edited  by  persons  other  tban  Mr. 
Freeman,  whose  names  were  staled  in  tbe  note; 
that  the  plaintiff  had  'no  property  in  tlie  name' 
"Freeman's  Reports,"  yet  as  soon  as  the  sup- 
plemcQtal  bill  was  filed,  the  defendants  desisted 
from  such  use  of  tbe  words  "Freeman's  Re- 
ports," and  had  corrected  Ibeir  catalogues  and 
circulars  Iiy  changing  the  words  "freeman'* 
Reporla"  to  "Illinois  Reports;"  and  that,  al- 
though tbey  bad  used  the  words  "Freeman's 
Reports"  in  tbe  manner  described  for  several 
years  prior  to  tbefilingofthesapplemental  1)111, 
tbe  plaintiff  bad  not  Ejected  thereto  prior  to 
that  time. 
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The  aiumrttdmilted  tbat  the  defendants,  in 
mnkltiK  their  hooka,  bad  token  the  opinlona  of 
the  court  from  the  Tolumee  as  reported  by  Mr, 
Freeman,  bat  staled  that  in  all  casea  thej  had 
carefully  contHued  each  of  the  opinions  with 
Uie  oriinDBl  opioions  of  the  court,  on  file  or  re- 
cord«d  in  the  respective  cases,  and  had  made 
frequent  corrections  therein,  to  correspond 
wkh  the  origiuals,  and  that,  except  as  to  such 
uae  of  the  opinions,  the  remaining  matter  in  Ibe 
volumes  of  the  defendants  wss  obtained  from 
the  origiiial  recorda  of  the  conrt,  and  was  ar- 
ranged, reported,  compiled,  and  edited  wholly 
t^  Uie  orklnsl  labor  of  tbe  editors  employed 
t^  thedefendanU  tor  that  purpose,  and  wboae 
names  appeared  as  nich  editor*  on  tbe  title 
pose  ana  cover  of  each  of  the  volumes  of  Uie 
defendanta.  It  also  arened  that  the  titles  of 
the  Ttdnmes  of  tbe  dflfeadania  were  so  different 
from  those  claimed  by  the  plaintiff  that  th^ 
could  tiot  be  mistaken  therefor  even  by  a  casn&l 
purchaser  or  obeerver;  and  that  tbe  volumes  of 
the  defendants  were  new  and  orldnal  prodno- 
tion*.  with  new  and  original  tables  of  cases, 
head  notes,  iMaaeoU  of  facts,  abetruts  ex 
briefs  of  counsel,  corrected  opinions,  foot  notes, 
«Dd  Indexes,  and  were  in  no  manner  copies  of, 
or  InFrin^menls  upon,  the  volumes  of  tiie 
plaintiff.  It  also  averred  tbat  tbe  plunllff 
oonld  not  have,  under  tbe  Acts  of  Congress  ta 
otherwise,  any  exclnsive  right  in  the  opinious 
«f  tbe  court,  as  published,  or  in  their  arrange- 
ment or  division,  or  in  tbe  titles  of  tbe  vol- 
umes. The  answer  also  denied  all  Che  material 
allegations  of  the  Bupplementsl  bill.  A  repU- 
ealiou  was  Died  to  this  answer. 

Ewelt  and  Deoslow  answered  the  snpple- 
ncuLal  bill  by  an  answer  disclaiming  aU  in- 
leretit  In  the  publication  of  tbe  volumes  named 
in  the  supplemental  bill,  and  all  interest  in 
those  volumes. 

OothepecondofJaouary,188S,  Myers  amend- 
ed bis  supplemental  bill  Dyaverring  tbat  tbe 
defenduDts  had  infrin^  bia  copynght  by  re- 
printing and  publisbmg  volume  40.  An  au- 
'  swer  was  put  in  to  such  amendment,  and  a 
repUcatioQ  to  thai  answer. 

Proofs  were  taken  sa  lo  tbe  supplemental 
biU,  and  on  tbe  Sd  of  March.  1864,  tbe  court 
made  an  interlocutory  decree  that  the  plaintiff 
—"IS  ttie  owner  of  the  copyright  and  of  the  ex- 


.  ff accrued 
therefrom:  and  referring  it  to  John  I.  Bennett, 
a  master,  to  report  such  profits-,  and  directing 
that  the  defendants  might  be  examined  in  rela- 
tion thereto,  and  might  be  required  to  produce 
before  the  master  their  tjooks  of  account  and 
papers  relating  to  tbe  publlcstion  and  sale  of 
such  volumes,  and  that  the  master  should  re- 
port also  the  damages. 
The  decision  of  tbe  court  Is  found  in  30  Fed. 


held  that  in  some  respects  in  each  case  the 
Freeman  volume  liad  been  used  by  the  defend- 
ants, in  the  head  notes,  the  sialementsof  facts, 
and  the  arguments  of  counsel 

On  the  ITtb  of  April,  1883,  the  master.  Mr. 
Bishop  reported  that  the  defendants  bad  print- 
ed 4,818  of  Tolnmea  83  to  88,  and  had  sold 


S.0O&  of  the  same,  the  amount  of  tbe  aalea  of 
the  several  volumes  being  as  follows:  Volume 
82,  $l,e90.»l;  88,  $1,971.78;  84.  |1,B84.34:  85, 
|I,»40.09;  86,  $1,983.47;  ST.  tl,8Ta68;  88, 
11,847.07;  being  a  total  of  $18.401.1ft,  and  an 
average  of  f4.^  per  v<dume.  He  stated  that 
no  teedmony  bad  been  offered  as  to  tbe  market 
value  of  the  volumes  before  publication  by  tbe 
defendants.  He  also  reported  the  cost  or  value 
of  reprinUng  and  binding  the  several  volumes 
to  he  as  follows:  Volume  S3.  tMS.BS;  88, 
t7S3.SS;  84.  $884.18;  80.  $848.60;  86,  $886.97; 
ST,  jmiSi  88,  $886.78;  making  a  total  of 
$6,737.79,  Dot  including  tbe  ltC2  of  proof 
reading  or  the  item  of  expense  of  selling,  or  a 
charge  for  stereo^ping.  The  defendants  ex- 
cepted to  this  report  because  the  master  tiad  not 
allowed  to  the  defendanta  tbe  amount  paid  t^ 
them  for  proof  reading  and  editorial  work  on 
the  volumes,  or  for  slereo^fdrw  ^The  court, 
OD  a  bearing  on  tbe  Kfwrt  andexceptlona,  re- 
ferred the  cause  t>ack  to  the  master,  Mr.  Bishc^, 
to  ascertain  and  report,  on  the  evidence  given 
and  on  turtber  evidence,  the  [total  amount  of 
tbe  damages  sustained  by  the  plaintiff  in  cm 
sequence  of  the  Illegal  publication  and  sale. 

Mr.  Bishop  madea  second  report,  on  the  2d 
of  Fetnuary,  1884,  on  the  previous  proofs  ud 
OB  new  testimony.  He  ag^n  rniorted  the  [6SS] 
total  number  of  copies  printed  of  volumes  83  to 
88  to  have  been  4,818,  and  the  total  number  of 
them  sold  to  hare  been  S,909.  He  reported 
the  amount  of  sales,  as  before,  byiiems,  mak- 
' total  of  |I8,40I.19,  and  an  average  of 
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s  for 


tbe  course  of  tbe  publications,  be  reported  the 
cost  of  reprinting  and  binding  the  several  vol- 
umes to  liave  been  as  fdlows:  Volume  S3, 
$1,064.36;  88,  $883.06;  84,  $749.68:  85,  $962. 
10;  86,  $048.  69;  8T,  $873.70;  38,  $999.61;  mak- 
ing tbe  total  cost  of  teprinting.  binding,  and 
disposing  of  the  volumes,  $6,465.14.  Ttodnct- 
ing  that  from  the  $18,461.19  left  a  balance  df 
$6,986.06,  wbleh  he  reported  ss  ttie  damages 
sustained  by  the  pUlntlO  t^  reason  of  the  il- 
legal sale  and  publication. 

The  plaintiff  filed  sundry  exceptions  to  tbe 
second  report  of  Mr.  Bishop,  and  the  defend- 
ant filed  three  exceptions  to  It  Tbe  first  ex- 
ception ol  tbe  defendanta  was,  that  tbe  master 
bnd  not  allowed  them  credit  for  the  cost  of  ster- 
eotyping; the  second,  that  he  bad  not  allowed. 
OS  part  of  the  expenses  of  conducting  tbe  busi- 
ness of  the  defendants,  salaries  paid  to  them 


._  tbem  only  13}  per  cent  of  their  gross  sales 
as  expenses  incurred  In  effecting  such  sales, 
and  had  not  allowed  the  .salaries  as  a  part  of 
such  expenses;  whereas, 'he  should  have  al- 
lowed credit  to  tbem,  on  account  of  such  ex- 
penses, fqr  such  additional  percentage,  over 
and  above  13{  per  cent,  as  tbe  amount  of  such 
annual  salaries  bore  to  the  gross  aimnal  sales 
during  the  period  in  question. 

On  tbe  34th  of  October,  1884.  the  master, 

Mr.  Bennett,  filed  his  report,  finding  that  the 

defendants  had  disposed  of  3,393   copies  of 

volumes  89  to  46.    He  stated  that  the  plaintlft 
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TohimM  wbfcb,  after  being  originally  lold  by 
the  defendants,  bed  ag«iii  come  to  their  hands 
and  been  naold  onoe  or  oftener.  The  master 
disallowed  tbeae  leaalee.  bnt  reported  that,  If 
tb^  were  to  be  allowea,  tbe  «am  or  |6(M.3S 
•bmld  be  added  aa  damages  for  sucb  Tc^iites. 


{4.4M,  makln^a  total  sale  price  of  (10,381.48. 
He  reported  tbat  tbe  ooat  of  all  toe  volumea 
•oM  was  t4,6n.5S;  tbat  tlie  defendanb  were 
«ntillad  to  a  credit  of  {1,118.49,  (u  account  of 
the  general  expenaea  of  ooDdnctteg  tbdr  bnal- 
neiB,  being  13  pet  cent  of  tbdr  grosa  talea;  tbat 
the  total  ooat  of  pradadna;  tbe  vtdnmes  sold 
was  kS.IOS.Hi  and  that,  deducting  tbat  amount 
from  the  tl0,281.48,l^t  |4,488.4  aa  the  total 
amount  of  net  receipts  fitim  sales,  or  damages 
to  tbe  plaintiff. 

The  plalDtIS  excepted,  bv  bla  flrtt  and  sec- 
ond exceptions,  to  tbe  diaallowanoe  in  respect 
of  the  166  coplea  resold,  and  filed  other  enep- 
tion&  The  defeDdanla  filed  exceMtons  In  re- 
nrd  to  tbe  number  of  volumee  sold,  tbe  nnm- 
ter  of  votumes  on  hand,  the  average  price  of 
the  soles,  tbe  total  gross  receipte  from  the 
ealea,  the  cost  of  tbe  volumee  sold,  the  amount 
of  the  credit  for  general  expenses  of  condacting 
tiieir  busineas,  tw  net  receipts  from  the  sales, 
the  refnaal  of  the  master  to  allow  tbem  credit 
for  the  coat  of  producing  the  volumes  unsold 
and  remaining  on  band,  or  credit  for  the  sum 
«ipended  by  tbem  for  editorial  work  in  pre- 
parfaig  the  volumes,  or  credit  for  the  amount 
expended  by  them  in  stenotving  tbe  volumes, 
or  nedit  for  the  amount  paia  tbem  as  compen- 
sation for  their  servlcea,  or  credit  on  account 
of  sundry  other  matien. 

The  court,  on  a  hearing  on  the  reports  of  the 
masters  and  the  exceptions  thereto,  sustnined 
the  first  and  second  exceptions  of  tbe  plaintiff 
to  the  report  of  tbe  master,  Hr.  Bennett,  and 
overruled  oil  the  other  exceptions  of  both  par- 
tlee  to  both  of  the  reports. 

On  the  &tb  of  July,  1885,  a  final  decree  was 
entered,  adjudging  Qiat  the  plaiotlS  recover 
9340.70,  as  profils  on  the  resales  of  the  106 
volumes,  in  addition  to  the  (4.438.44  report 
by  tbe  master,  Hr.  Bennett,  and  tbe  $e,9SS. 
reported  by  tbe  master,  Mr.  Bishop,  the  three 
■urns  amounting  to  |11,T60.1S,  and  the  costs 
of  tbe  suit.  The  decree  named  a  peroetual 
injunction  as  to  volumes  @  to  46.  It  abo  re- 
atnlned  tbe  defendants  from  sdUngordispoefng 

of  the  etereot]  -      ' —    *  ■' ' 

dismissed  tbe ..     _  _  _ _ , 

wlrhout  costs.  It  further  adjudged  that  tbe 
right  of  tbe  plaintiff  to  recover  tbe  additional 
sum  of  |896. 10,  as  clateed  hy  the  plaintiff  and 
referred  to  in  the  second  report  of  tbe  master, 
Hr.  Bishop,  in  case  the  cost  of  composition  and 
press  work  should  be  ratably  distributed  over 
tbe  whole  edition  printed  of  volumes  83  to  88, 
and  also  tbe  rl^ta  of  all  parties  under  tbe 
cross  bill,  and  the  rights  of  all  parili 


on  the  bearing  of  the  cross  bilL 

Tbe  report  of  tbe  decision  of  tbe  circuit  cotut 
on  tbe  exceptions  to  the  reporta  of  tbe  masters, 
U  found  in  34  Fed.  Bep.  w6. 

IW  V.  s. 


From  such  final  decree,  tbe  defendanla  com- 
poslnf  the  firm  of  Oallaghan  A  Oo.  have  ap- 
pealed to  this  court. 

The  volumes  of  law  reporta  of  which  tbe 
plaintiff  claims  a  copyright  are  in  the  usual 
form  of  such  'works.  Each  volume  consista  of 
a  title  page,  of  a  statement  of  tbe  entry  of 
copyright,  of  a  Uat  of  the  Judges  oomposlng  tbe 
court,  of  a  table  of  the  coses  reported  in  tha 
volume.  In  alphabetical  order,  of  a  head  nota 


■uiuc  uiBiiB,  and  a  statement  of  facta,  Suunuim 
embodied  In  the  opinion  and  aometlmes  pre- 
ceding it,  and  of  an  Index,  arranged  alphabet  • 
IcaUy,  and  consistlog  substantially  of  a  repro- 
ducuonof  the  head  notes.  Of  this  matter,  all 
but  the  opinions  of  the  court  and  what  Is  cmi- 
tolned  In  those  opblons  Is  the  work  of  the  re- 
porter and  the  result  of  Intellectual  labor  on 

T^  broad  proposHioo  la  oootended  for  by 
the  defendanta,  tbat  theae  low  reporta  are  pub- 
lic property,  and  are  not  soac^tiDle  of  pnnta 


.  that'Hr.  Freeman,  the  reporter,  fi 
public  officer,  whose  office  was  creoted  by 
chapter  39  of  tha  Revised  Statutes  of  Ullnofa 
of  1846,  which  enacted  aa  follows,  in  regard  to 
the  supreme  court  and  the  reporter: 

'■  Sec  30.  Tbe  court  shall  appohit  some  per- 
son learned  In  the  law  to  minute  down  and 
make  report  of  all  tbe  principal  matters,  drawn' 
out  at  length,  with  the  opinion  of  the  court,  in 
all  Gucb  cases  as  may  be  tried  before  the  said 
court;  and  tbe  said  reporter  shall  have  a  right 
to  use  Uw  original  written  opinion  after  It  aball 
have  been  recorded  by  the  derk. 

"Sec.Sl.  The  reporter,  before  entering  upon 
his  duties,  shall  be  sworn  by  some  one  of  tbe 

iustices  of  the  supreme  court  faithfully  to  per- 
orm  tbe  duties  of  his  said  office.  He  oiay, 
for  misconduct  in  office,  neglect  of.  duty,  in- 
xorapetenov.orothercsuse shown,  tobeentered 
of  record,  be  removed  from  office. 

"Sec.  32.  It  shall  be  tbe  dutyof  the  reporter 
to  deliver  to  the  Secretary  of  Stale,  aa  soon  as 
convenient  after  publication,  such  number  of 
copies  of  the  respective  voluniea  of  the  reports 
of  mid  conn  aa  mav  be  necessary  to  enable  the 
said  secretary  to  oistribute  the  same  in  tbe 
manner  provided  Id  tbe  following  section,  to- 
gether with  one  hundred  coDies  in  addition,  to 


In  the  secretary  s  office  for  the  u 

of  the  Stale." 

Section  38  provided  for  the  distribution  of  the 
volumes  by  the  Secretary  of  State,  and  section 
34  provided  that,  upon  the  delivery  of  the 


spedtylngthenumber  of  copies  which  hod 

been  so  deliiered,  and  that  aucb  certificate 
sbonld  entitle  the  reporter  to  a  warrant  drawn 
by  Uie  auditor  of  pnbllc  accounts  upon  the 
treasury  for  an  amount,  for  those  volumes,  at 
the  price  tor  which  tbe  books  should  be  sold 
to  individuals,  provided  the  price  should  not 
exceed  tbe  onunory  price  of  law  books  of  tbs 
same  description,  to  be  determined  by  tbe  audi- 
tor, treasurer,  and  Secretary  of  State.  These 
statutory  provisions  were  amended  in  1S68,  by 
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maUiig  the  tenn  of  office  of  the  reporter  rix 
years;  and  In  1865  ft  was  enacted  thai  Ibe  price 
of  the  Tolames  to  be  delivered  to  the  Secretary 
of  Slate  ahonld  be  $6  each.  The  reporter  was 
glvea  a  Balaiy,  by  law.  In  1877,  of  $6,000  a 
year. 

It  Is  further  cooteuded  that  Hr.  Treemao, 
in  preparing  the  olSclal  edition  of  the  reports, 
|Q47]  was  not  an  autbor,  wilbie  tbe  meaning  of  the 
Act  of  UODgresa,  and  tbat  it  was  not  iDtended 
by  tbat  Act  that  he  should  aasert  a  monopoly 
In  the  result  of  bts  ofBcial  labors. 

But,  although  there  can  be  no  copyright  in  the 
opinions  of  the  Judcea,  or  in  tbe  work  done  bj 
Ihem  in  their  omcial  capacity  as  Judges  {Banki 
V.  Manchuter,  128  U.  S.  244,  anU,  425),  T«t 
Uierc  is  no  ground  of  public  policy  on  which  a 
reporter  who  prepares  a  vaiume  or  law  reports, 
of  tbe  character  of  those  in  this  case,  '&□,  in 
the  absence  of  aprobibitery  statute,  be  debarred 
from  obtaining  a  copyright  for  the  volume, 
which  wlU  cover  the  matter  which  Is  the  result 
of  big  folellectiinl  labor. 

In  tbe  present  case  there  was  no  legislation 
of  tbe  State  of  Dllnola  which  forbade  tbe  ob- 
taining of  such  a  copvright  by  Mr.  Freeman,  or 
which  directed  that  toe  proprietary  right  which 
would  exist  ID  him  should  pass  to  the  State  of 
Illinois,  01  that  tbe  copyright  should  be  taken 
out  for  or  in  tbe  name  of  the  Stale,  as  tbe  as- 
signeeof  such  proprietary  right  Even  ijiough 
a  reporter  may  be  a  Bwom  public  officer,  ap. 
poioied  by  the  autbori^  of  the  Qovemmeot 
which  creates  the  court  of  which  be  is  made 
Ihe  reporter,  and  even  though  he  may  be  paid 
a  fixed  salary  for  bis  I.ibors,  yet.  In  the  al>aence 
oi  any  iatiiuitioa  forbidding  him  to  take  a 
copynght  for  that  which  is  the  lawful  subject 
of  copyright  in  him,  or  reserving  a  copyright 
to  the  Qovemmenl  as  the  assignee  of  his  work, 
he  is  not  deprived  of  the  privilege  of  taking 
out  a  copyright,  which  would  otherwise  exist. 
There  is.  In  such  a  case,  a  tacit  assent  by  Ibe 
Government  to  bis  exorcising  such  privilege. 
Tbe  universal  practical  construction  has  t>Mn 
that  such  right  exists,  unless  it  Is  afflnnatfvely 
forbidden  or  taken  away:  and  the  right  has 
been  exorcised  by  numerous  reporten,  MBcially 
appointed,  made  swom  public  officers,  and  paid 
a  salary  under  tbe  Oovercments  both  of  Stales 
and  of  the  United  States. 

This  question,  was,  it  is  trae,  not  directly 
ndiiidgwiin  IFSaitonv.  fttow,  88  D.  S.8Pet. 
091  [8:  lOSS],  In  that  case  the  owners  of  the 
copyrights  of  Wbeaton'a  Reports  of  the  Su- 
preme  Court  of  the  United  Stetes  brouitbt  a 
1648]  Bujt  in  e4]ut^  against  Hr.  Peters  for  publishing 
and  Belting  a  volume  of  big  Condensed  Beports 


cuions  of  this  court,  published  by  a  reporter 
appointed  under  the  authority  of  an  Act  of 
Congress,  were  not  within  tlie  provisions  of  the 
law  for  tbe  protection  of  copyilghla.  litis 
Gonrt  held  (1)  that  the  plaintiffs  coud  assert  no 
common-law  right  to  the  ezclnrire  privilege 
of  publishing,  hut  must  sustain  such  right. 
If  M  all,  nnaer  tbe  legislation  of  Congress; 
(3)  that  under  such  legation  there  must 
have  beat.  In  order  to  secure  the  copyright,  a 
compliance  with  the  provisions  of  the  statute 


The  court  remanded  the  case  to  tbe  circuit 
court  for  a  trial  bv  a  jury,  as  to  whether  there 
had  been  a  compliance  with  the  above  named 
requisites  of  the  Act  of  Congress.  In  a  note 
by  JUr.  Peters,  at  page  618  [8;  1066]  of  Ihe  re- 

Crt  of  the  case,  be  statee  that  he  has  tieco  in- 
■roed  that  this  court  did  not  consider  the 
point  whether  reports  of  the  decisions  of  the 
court  published  by  a  reporter  appointed  under 
tbe  authority  of  an  Act  of  Ooagress  were' 
within  tbe  provisions  of  the  law  for  the  pro- 
tection of  copyrights. 

When  tbe  suit  was  brought  Mr.  Wheaton  bad 
published  the  twelve  volumes  of  bis  oopyright- 
ed  reports.  Tbe  allegation  of  tbe  bill  was.  Uiat 
the  volume  complained  of,  published  by  Mr. 
Peters,  contained  all  the  reports  of  cases  found 
in  the  first  volumfe  ot  Wheaton'a  Reports.  It 
appears  from  the  report  of  the  case  and  the 
record  in  it,  that  Hr.  Wbeaton  had  pablisbed 
his  first  volume  In  1816,  and  his  twelfth  vol-  ' 
ume  in  1827.  From  March  8,  1817.  for  three 
years,  tbe  reporter  had  a  salary  of  $1,000  a 
year,  and  the  same  salary  from  May  15.  1824, 
to  March  8,  1836,  and  for  three  years  from 
February  22,  1827.  Tbe  decree  of  this  court, 
providing  fora  trial  by  a  jury  (p.  668 18: 1094]). 
coveredtneentiretwelve  volumes  of  Wheaton'a 
Reports. 

If  this  court  had  been  of  opinion  that  there 
could  not  have  been  a  lawful  copyright  in  the  fUt 
volumes  of  Wheaton'a  Reports,  it  would  have 
been  useless  to  send  the  case  back  to  the  cir- 
cuit court  for  an  inquiry  whether  the  condi- 
tbns  precedent  to  tbe  Dbtaining  of  a  lawful 
copyright,  under  the  Act  of  Congress,  bad 
been  compiled  with,  especially  In  view  of  the 
fact  that  tbe  opinion  of  the  court  concludes  (p. 
6S8.Bk.8:1083)witbthisBtatement:  "It  may  be 
proper  to  remark  tbat  the  court  are  unani- 
mously of  opinion  that  no  reporter  has  or  can 
'have  any  copyright  in  the  written  opinions  de- 
livered oy  this  court;  aud  that  tae  judgea 
thereof  cannot  confer  on  any  reporter  uiysucb 
right."  Therefore,  tbe  only  matter  in  Whear 
ton's  Reports  which  could  have  been  tbe  aub- 
iect  of  the  copyrights  in  regard  to  which  the 
jury  trial  was  directed,  wga  the  mailer  not  em- 
bracing tbe  written  opinions  of  tbe  court, 
namely;  tbe  title  page,  table  of  cases,  head 
notes,  statemeoU  of  facte,  arguments  of  conn- 
sel,  and  Index.  Snch  work  of  the  reporter, 
which  may  be  tbe  lawful  subject  of  copyright, 
comprehends  also  tbe  order  of  arrangement  at 
tbe  cases,  the  division  of  the  reports  into  TtAr 
umes,  the  numbering  and  paging  of  the  vol- 
umes, the  table  of  ue  cases  cited  In  the  opin- 
ions {where  such  table  is  made),  and  the 
Bubdivislon  of  the  index  Into  appropriate  con- 
densed titles,  involving  the  distribution  of  the 
subjects  of  tbe  various  head  notes  and  croaa 
references,  where  such  exist.  A  publication  of 
the  mere  opinions  of  tbe  court  In  a  volume, 
without  more,  would  be  comparatively  Tolue- 
less  to  anyone. 

The  case  of  Wheaton  t.  Ftten  was  dedded 
at  JanuaiT  Term,  1884.  In  ffroy  v.  BumeU, 
1  Story,  II,  In  18SB,  Mr.  Jvittet  Btarj,  in  apeak> 
Ing  of  the  qoeitloo  >a  to  bow  tar  a  penon  wa* 
US  D.8. 
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■t  liberty  to  extract  the  mibetenoe  of  copjr- 
^ftted  Uwreporta  sayi  (p.  30)i  "In  the  case 
of  miMton  T.  /Wff»,88  V^.  9  Pet  591  [BslOM) 
the  same  Bnb)ect  wa«  considered  verj  much  at 
large.  It  wai  DOt  doubted  bj  the  court  that 
Mr.  Feter^  Ctmdensed  ReportB  would  have 
been  an  infringement  of  Hr  Wheaton's  copy- 


oonrt  had  heen  or  could  be  the  proper  mibject 
of  the  private  copyright  bv  Hr.Whealon.  Bnt 
It  was  held  that  the  oplnfous  of  the  court,  be- 
ing published  onder  the  authority  of  Cougreaa, 
were  not  the  proper  lublect  of  piivale  copy- 
tWO]  right.  But  It  vas  as  little  doubted  1^  the 
court,  that  Mr,  Wheaton  had  a  copyright  in  his 
own  marginal  notei,  and  in  the  arguments  of 
counsel  as  prepared  end  arranged  In  his  work. 
The  cause  went  bach  to  the  circuit  conn  tor 
the  purpose  of  farther  inquiries  as  to  the  fact, 
whether  the  reouisiles  of  tne  Act  of  Coogress 
had  been  complied  with  or  not,  by  Mr,  Whea- 
ton. This  would  have  been  wholly  asele«9 
and  nngalory,  unless  Mr.  Wheaton's  maivinal 
notes  and  abstractfi  of  argumeals  could  nave 
been  the  subject  of  a  copyrigbt  (for  that  was 
tbe  work  which  could  be  the  aubieci  of  a  copy- 
right);  BO  that  if  Mr.  Peters  bad  violated  tbat 
right,  Mr.  Wheaton  was  entitled  to  redress." 
This  seems  to  us  to  be  a  proper  view  of  tbe  de- 
cision in  WAeaton  t.  Fiitrt;  and  that  decision 
is  as  applicable  where  a  reporter  receives  a 
compensation  or  salary  from  the  Government, 
I  as  where  he  does  not,  in  the  absence  of  any  re- 
'.  atriction  against  his  obtaining  a  copyright 
In  tbe  present  case  although  Mr,  Freeman, 


'  during  theperiodofhispreparation  of  volumes 
82  to  iO,  received  no  direct  salary  from  the 
State,  it  is  contended  by  the  defendants  tbat  be 


received  from  the  Btate  compensation  for  his 
services,  through  the  purchase  by  it,  under  a 
■tatute,  of  copies  of  bis  volume  at  a  stated 
|aice  of  $6  per  copy  for  058  copies  of  each 
volume,  and  that  this  was  substantially  the 
payment  of  a  salary  to  him  by  the  State.  But, 
as  staled  before.  In  the  view  we  take  of  tbe 
case,  the  question  of  a  salary  or  no  salary  has 
no  bearing  on  the  subject 

The  general  proposition  that  the  reporter  of  a 
volume  of  law  reports  can  obtain  a  copyright 
for  it  as  AD  author,  and  that  such  copyrigbt 
will  cover  the  parts  of  tbe  book  of  which  he  is 
tbe  author,  although  he  has  no  excloslve  right 
in  the  ludidal  qpimons  published,  is  supported 
byanttiority.  Curtis,  Copyright,  181,  lS^i£u^ 
teneortk  v.  BohinMm.  6  Ves.  Jr.  709;  Vary  v. 
Longman,  1  East.  866.  and  note,  863;  Maneman 
V.  Tegg,  a  Russ.  88S.  89S,  899;  mdga-v.  WtlA. 
a  Irish  Eq.  266,  387;  Leuit  r.  FiiOarton,  2 
Beav.  6;  Baiaider*  v.  ftnitt.  8  Myl.  &  C.  711; 
8aeet  v.  Benning,  16  C.  B.  4&li  Jarrold  1. 
.Eouirton.  8  Kay  4  J.  709.  719.  720, 
f**':  It  is  further  contended  by  the  defendants, 
that  the  plaintiff  is  not  entitled  to  relief  In 
respect  to  volumes  83  to  46,  because  he  did  not 
comply  with  tbe  conditions  of  the  statute  con- 
oemmg  copyrights.  Those  volumes  men  all 
of  them  published  while  tbe  Act  of  Congress  of 
February  8,  1881,  chap.  16  (4  Stat,  at  L.  436), 
was  in  fqrcc.  The  4th  section  of  that  Act  pro- 
vided that  no  person  should  be  entitled  to  the 
benefit  of  the  Act.  unless  he  should  before  pub- 
Ucation  depoalt  a  printed  copy  of  the  title  of 
18S  U.  S. 


the  book  intended  to  be  copyrighted  In  tlw 
derk'a  office  of  the  ^strict  court  of  the  district 
wherein  tbe  author  or  proprietor  should  reside. 
Tbe  section  also  required  [hat  the  clerk  should 
record  such  title  forthwith,  In  a  book.  In 
words  prescribed  In  tbe  section,  giving  a  copy 
of  the  title,  under  the  seal  of  the  court,  to  tbe 
author  or  proprietor  wbeoever  be  should  n- 
quire  tbe  same.  It  also  provided  that  the  au- 
tnor  or  proprietor  should,  wllhln  three  months 
from  die  publication  of  the  book,  ddlver  or 
cause  to  be  delivered  a  copy  of  the  same  to  the 
clerk  of  the  district  court  and  thai  it  should  be 
the  duty  of  the  clerk,  at  least  once  in  every 
year,  to  transmit  a  certified  list  of  all  such  rec- 
ords of  copvright,  including  the  titles  so  re- 
corded and  toe  dates  of  record,  and  also  all  ttie 
copies  of  books  depodted  in  bis  office,  to  the 
Secreloiy  of  State,    to  be  deposited  in  his 

Although  under  section  0  of  the  same  Act, 
the  exclusive  right  to  the  copyright  vests  upon 
the  recording  of  tbe  title  of  the  book,  and  runs 
for  the  preswibed  period  from  tbaf  dale,  and 
alibougQ  the  right  of  action  for  iofringeoieut, 
under  section  6.  also  accrues  at  that  time,  yet  it 
is  quite  clear,  that,  under  section  4,  in  respect 
at  least  to  suits  brought  after  three  roonthi 
from  the  publication  of  tbe  book,  It  must  be 
ahown,  as  acondltloQ  precedent  to  the  right  to 
maintain  tbe  suit,  that  a  copy  of  the  lM>ok  was 
delivered  to  the  clerk  of  the  district  court  with- 
in three  months  from  the  publication. 

Section  5  of  tbe  same  Act  provides  tbat  no 
person  shall  be  entitled  to  tbe  benefit  of  the 
Act,  unlcsa  he  shall  give  Information  of  copy- 
right being  secured,  by  causing  to  be  inserted 
in  the  published  copiM  on  the  title  page  of  tbe 
book,  or  the  page  immediately  following,  the 
words:  "Entered  according  to  Act  of  Congress, 

in  the  year ,  by  A.  B..  In  the  clerk's  office 

of  the  District  Court  of ." 

Undoubtedly,  the  three  conditions  prescribed 
by  tbe  statute,  namely,  tbe  deposit  before  pub- 
lication of  the  printed  copy  of  tbe  titie  .of  the 
book,  the  giving  of  information  of  the  copy- 
right by  tbe  inseriion  of  the  notice  on  the  title 
page  or  the  next  page,  and  the  depositing  of  a 
copy  of  the  bock  within  three  months  after  the 
publication,  are  conditions  precedent  to  the 
perfection  of  Uio  copyright.  Wheaton  v.  Pet«rt, 
§8  U.  8.  8  Pet.  591  [8: 10861;  MemU  v.  Ifes, 
104  D.  8.  667  [S6:8M]. 

It  Is  contended  by  the  defendants  that  the 
plaintiff  has  not  proved  the  date  of  the  publica- 
tion of  any  of  the  volumes  in  question;  that 
the  only  proof  he  has  offered  Is  in  the  form  of 


Bhovi  whether  such  flliog  preceded  or  followed 
thepuhllcation  of  the  volumes. 

Tberecordshowstbat  the  plaintiff,  in  respect 
of  volumes  83  to  46,  offered  in  evidence  fifteen 
certiBcalea  made  by  William  H.  Bradley,  clerk 
of  the  District  Court  of  (be  United  States  for 
the  Northern  District  of  DlinoiB,  each  of  which 
was  in  tbe  following  form,  except  as  to  tbe 
number  of  the  volume  and  its  contents,  and 
except  that,  as  to  volumes  39  to  48,  tbe  name, 
"  Eugene  B.  Myers^"  and  as  to  volumes  44  to 
46,  the  name  "E.  B.  Myers."  was  substituted 
for  the  names  "B.  B.  Myers  &  Chandler;" 

«9. 


"TJnriMD  Statzs 
"Iforth^m  JXttriet  <tf  IIUmU, 

"Oi.BBr'B  Onrtn  of  thb  Distbktt 

"OODBT  07  THE  UarTED  STATBS 

"iWK  auD  DnTKiOT. 

"Btit  rMMmitrad,  That  o^  tbe  13th  daT  of 
August,  A.  D.  leSB,  E.  B.  Hyen  ft  Chaoaler, 
of  «ald  district,  deposited  in  this  office  the  title 
(A  a  book  a*  follows,  to  wit:  Reports  tA  caset 
al  law  and  In  ctaaaoeiy  argued  and  determined 
tn  Uie  Supreme  Court  of  Ullni^,  Yfj  Norman 
L.  Freeman,  ooonselor-aUaw,  volume  S2,  txat- 
£6S3J  talniog  the  remaiDdei  of  the  cases  decided  at 
the  April  Term  and  a  part  of  theoasea  decided 
at  the  NoTember  Term,  1868— 

"  The  right  whereof  they,  claim  aa  proprle- 
tora,  Id  ctnforml^  with  an  Act  of  Cbagresa 
entitled  '  An  Act  to  Amend  the  Several  Acta 
Rejecting  Coimights.' 

Wu.  H.  Bbablst,  Ottrk. 
"  NoBTHXBS  DiffTRiOT  or  iLLmoia,  st; 

•1.  William  H.  Bradley, Clerkof  the DlBtrlot 
Court  of  the  United  States  for  the  Northern 
District  of  lUlnola,  do  hereby  certify  the  fore- 
goiog  to  bo  a  true  copy  from  the  r«coi^  of  said 
oourt  Id  the  matter  of  the  entry  of  a  copyright 
by  E.  R  Hyen  ft  Chandler,  as  the  same  ap- 
pear* of  reooid  in  s^d  court  and  now  remain- 
bg  in  my  custody. 

'*  Tn  tiwtiiiinTiT  v 


SuPBXU  CotiBT  OF  THB  Umtkd  Statzs. 


Oct.  Tnu. 


•■%iJd 


.  Bbaslet,  (Xtrk. 


The  certificates  show  that  the  datea  of  the 
wreral  deposits  of  the  titlea  and  of  the  works 
were  as  hereinbefore  stated.  The  certificate  to 
the  copy  of  the  title  bears  date  in  each  case  the 
aamedayasthedepodtoftheUtie.  Ineachcase, 
the  memorandum  of  the  deposit  of  the  work  was 
in  the  same  form  as  that  in  regard  lo  Tolume83, 
with  the  necessary  change  of  date,  except  that 
In  regard  lo  volumes  SB,  86,  43,  48  and  44,  the 
memuraodum  was,  "  Work  deposited  in  my 
office,"  with  the  date. 

When  the  certiflcatea  were  offered  in  evidence, 
the  defendanla  objected  to  the  introduction  of 
that  portion  of  each  of  the  papers,  at  the  bot- 
tom thereof,  which  purported  to  show  the 
date  when  the  v<dnme  was  deposited,  on  the 
ground  that  the  same  constltutea  no  part  of  the 
certificate,  but  was  a  mere  anonymous  state- 


incompetent  to  show  the  date  of  the  deposit. 
The  objection  was  overruled  by  the  court,  and 
the  defendaota  excepted. 

They  also  obJeclM  to  the  Introduction  of  the 
p^)er  pertaining  to  volume  84,  on  the  gronod 
that,  even  if  the  memorandum  at  the  bottom 
of  tiie  paper  was  competent  evidence  of  the 
dale  when  the  volume  was  d^ioBlted,  the  de- 
podt  wai  made  at  the  same  time  with  the  de- 
posit at  the  printed  titie  page,  namely;  October 
SS,  1860;  Uut  it  did  not  appear  that  the  title 
page  was  filed  fu  advance  of  the  publication 
and  the  work  deposited  after  puUlcation; 
and  that  the  p«per  was,  therefore,  uicompeteDt 
'-' ^e  objection  was  overruled  by 


the  court,  and  the  defendants  excepted  to  nud» 
ruling. 

The  dflfeudantaalKi  objected  to  the  Introdoo- 
tiOD  of  the  paper  as  to  volume  86,  tor  the  reaaon 
Uiat  it  purported  to  ahow  that  the  titie  of  th» 
vohmie  was  deposited  on  the  &8th  of  January, 
1867,  wbDe  the  printed  notice  on  the  back  of 
the  title  page  of  that  volume  staled  that  the 
coMrigbt  wa«  entered  "In  the  year  1866;"  and 


lese  various  abjections  are  now  urged  by 
the  defendanU,  and  it  b  contended  that  the 
memorandum  of  the  date  <d  the  depodt  of  the 
work,  written  on  the  certificate,  and  puiport- 
iog  to  be  afgned  by  the  clerk.  Is  not  In  the  lotm 
Ola  certiflcale  by  the  clerk  ot  the  fact  and  the 
dale  of  the  deposit  of  the  book,  and  is  not  com- 
petent proof  of  such  bet  or  date,  and  la  not  at- 
tested t^  the  offidal  aeal  of  the  clerk;  and  that 
no  proof  was  offered  as  to  the  genuineness  ot 


ing,  bj  the  clerk,  of  a  record  of  the  depodt  of 
the  book  vltb  him  after  publication.  The 
memorandum  of  the  depoaltof  the  book,  dgned 
In  eacb  case  bj  the  clerk,  appeaiato  havebeen 
written,  In  each  case,  on  the  certified  copy, 
furnished  to  the  proprietor,  by  the  clerk,  of  the 
record  ot  the  deposit  of  the  title  of  the  book. 
The  two  things  were  thua  connected  together  by 
the  act  of  the  officer  whose  duty  It  was  to  receive 


certiflcate  by  him  of  the  fact  and  the  date  of 
the  deposit  of  the  book.  Id  the  abaeoce  of  evi- 
dence to  the  contraiT,  which  It  was  open  to  the 
defendants  to  Introouce,  It  must  be  presumed 
that  the  deposit  of  the  titie  was  made  in  eacb 
case  before  publication,  and,  also,  that  in  eveiy 
Insiance  where  tbe  workpurporuio  have  been 
depodted  within  three  moDtha  after  the  date  of 
the  deposit  of  the  title,  it  was  deposited  witUn 
three  months  after  publicatioti. 

Bo,  also.  In  the  case  of  volume  84,  it  most  be 
equally  presumed,  in  the  abeence  of  evidence 
to  the  contrary,  that  the  depodt  of  the  title  was 
made  beffre  publication,  and  that  the  deposit 
of  tiie  work,  though  made  on  the  same  day 
with  the  depodt  oi  the  titie,  vras  not  made  prior 
to  publlcaUon.  ~ 

In  the  case  of  volume  83,  however  althourii  It 
is  to  be  presumed  that  tbe  titie  was  deposited  be- 
fore publication,  yet,  asthe  work  was  deposited 
five  months  and  five  days  afteribe  dept.Jt  of  the 
titie,  it  cannot  be  presumed  that  such  depodt 
of  the  work  was  made  nlthln  three  months  after 
publicalion.  The  evidence  therefore  falls  as  to 
volume  82;  but  It  ts  sufficient,  prima  foot,  as 
to  all  the  other  volumes. 

Section  4  of  the  Act  of  1881  requires  the 
clerk  to  give  a  copy  of  the  title  aa  depodted 
and  recorded,  under  the  seal  of  tbe  court,  to 
the  author  or  proprietor  who  deposits  It,  when- 
ever he  sball  require  the  same.  Necessarily, 
such  copy  is  sufficient  prima  fade  evideoce  of 
thedepositof  thetitle.  Buch  a  copy  was  given 
in  regard  to  each  of  the  volumes  In  queBtlon 
here.  On  each  of  these  papers  the  memoran- 
dum of  the  fact  and  of  the  date  of  the  deposit 
of  the  work,  dgned  by  the  clerk  waa  writtm. 
1S8  D.  8. 


CAU^eaui  V.  Utkhi. 


The  clerk  w«a  the  officer  requtred  to  receive  the 
depoatt  of  the  nortt.  He  wu  not  required  to 
k-«p  a  record  of  aacb  b  depo«lt,  and  he  wu  re- 
quired to  transmit  the  work  w  deposited  toUie 
Srcretorr  of  Stale,  at  least  once  a  year.  The 
memorandum  in  the  present  caae  of  uie  fact  and 
date  of  the  deposit,  purporting  to  be  algtied  by 
the  clerk,  most  be  regarded  asasuffldent prima 
/'on'tceriiflcate  of  sucndepostt,aDd  as  competent 
evidence  of  tbe  fact  sod  of  (he  date,  without 
further  proof  of  the  denature  of  the  clerk, 
that  being  on  the  same  paper  with  his  signature 
asclerk  to  tbe  certlQcateot  the  copr  of  the  rec- 
ord of  the  deposit  of  tbe  title,  and  It  being  open 
to  ihe  defeodanta  to  show  that  bis  sipiature  to 
the  memorandum  was  oot  geanlne. 

We  do  not  Ihlnk  the  present  case  Is  governed 
by  the  decision  in  tttrriil  t.  Tict.  IM  U.  8. 
6ST  [26:634].  In  that  case  the  Librarian  of 
Congress  had  gtven  a  c«rllflcale  to  a  copy  of  the 
record  of  the  depodt  of  the  title  of  the  book. 
On  that  paper  was  written  a  memorandum  In 
tbesewords:  "TwooopiesoftheahoTepnblica- 
doD  dsposited  "  on  a  dftte  glvm.  This  mem- 
orandum was  not  rigned  l^  tbe  Librarian  of 
Congress.  This  court  held  the  memorandum 
not  to  he  compeleot  as  proof  of  the  depoaltof  the 
two  copies  of  the  book,  on  the  ground  that  It 
was  not  a  certificate  of  thai  fact  We  are  of 
(pinion  that  tbe  memorandum  In  the  present 
case,  purporHngto  be  dgned  by  the  same  clerk, 
is  substantially  a  certificate  of  Uie  fact  and  date 
of  the  deposit  of  the  work,  written  by  him  on 
Ibe  same  paper  witb  the  otJier  certificate;  and 
that  It  is  not  open  to  tbe  objectiou  which  ob- 
tainedintbecaseof  J£fnvUT.  Titt. 

TbedefendaotsoSeredln  evidence  certillcatea. 
made  by  Uie  auditor  of  public  accounts  and  by 
tbe  tiecietaiy  tA  State  of  the  Stale  of  Illinois, 
■bowing  that,  on  the  2d  irf  October,  1866  TSi. 
Freeman  delivered  to  Ihe  Secretary  of  State, 
for  the  use  of  the  Slate,  608  copies  of  volume 
82,  required  by  law  to  be  fumiEhed 
reporter,  and,  on  the  3Bd  of  October.  II  ,  . .  _ 
ooptes  of  volume  34.  The  Introduction  of  tUs 
evidence  was  objected  to  by  tbe  plaintiff,  on 
the  ground  that  the  papers  constituted  do  evi- 

,  dence  of  the  publication  of  either  of  tbe  vol- 
nmes,  and  were  incompetent.  Tbe  objection 
was  auslained  by  the  court,  and  the  defendanu 
excepted  to  tbe  ruling.  The  excluston  of  these 
papers  is  sssigned  as  error.  The  papers  also 
■how  the  payment  by  tbe  State,  for  each  set  of 
the  oopies,  at  the  rate  of  |6  per  volume.  As 
the  delivery  of  the  copies  of  volume  83  to  the 
Secretary  of  State,  for  the  use  of  the  State, 
took  place  on  the  2d  of  October,  1S65,  and  the 
work  was  not  deposited  In  the  clerk's  office 
unlU  tbe  ITth  of  January,  1BS6,  It  U  contended 
that  such  delivery  of  tbe  cd|^  to  the  State 
was  a  publication  of  tbe  volume,  and  that  the 
deposit  of  it  did  not  take  place  until  three 
monUis  and  Qfteen  days  after  publication.  We 
think  this  assignment  of  error  most  prevail; 

.  that  tbe  evidence  offered  was  competent;  that 
the  delivery  of  the  copies  for  the  use  of  the 
Slate  was  a  publication  of  ths  volume;  that 
the  depoait  of  the  work  was  not  made  In  time; 
and  that  the  copyright  of  volume  83  therefore 
fails.  But  we  do  not  think  the  same  obiectlon 
Is  lenabte  as  to  volume  U,  although  the  658 
copies  of  that  volume  were  delivered  on  Oo- 
lober  28, 1800,  and  the  title  and  the  work  were 


contraiT,  that  tbe  deposit  of  tbe  title  precedsd 
tbe  publication,  and  that  the  delivery  of  Uw 
copies  to  tbe  Secretary  of  State  precMed  tlw 
deposit  of  the  woi^  in  tbe  clerk's  office.  Wbere 
the  three  things  are  preacribed  by  tbe  statnt« 
to  be  done  In  consecutive  order,  and  all  three 
appear  to  have  been  done  on  tbe  same  day,  it 
will  be  presumed  that  the  statute  was  complied 
with,  leaving  the  prima  faeU  evidence  open  1» 
be  rebutted. 

In  regard  to  volume  8S,  the  title  was  de- 
podled  January  38, 1807,  and  the  notice  printed 
In  tbe  volume  purports  to  show  that  tbe  copy- 
right wasentered  in  1868.  Tbe  statute  required 
that  each  copy  of  the  book  should  have  In- 
serted in  It  a  statement  of  tbe  year  the  copy- 
right was  entered.  It  is  suffldeut  to  say,  In 
answer  to  tbla  objection,  that  the  Tariance 
must  be  regarded  as  imraaterial,  ioasmuch  as 
the  statement  that  tbe  title  was  recorded  In  an 
eatUer  year  than  the  actual  year,  being  conclu- 
sive on  the  person  taking  the  coj^gnt,  could 
cause  no  injury  to  any  other  person  or  to  the 
public,  because  the  copyrigbt  would  expire  in 
twenty-eight  years  from  the  expiration  of  tbe 
-ear  stated  in  the  notice  In  the  book,  and  not 

a  twenty-eight  years  from  tbe  time  of  tbe  re- 
cording of  the  title. 
In  regard  to  volume  86,  it  is  objected  that 

je  certificate  of  the  clerk  shows  that  the 
printed  title  was  deposited  by  "B.  B.  Myers  A 
Chandler,"  and  that  tbe  printed  notice  of  the 
entry  of  copyright  in  the  volume  as  published 
puiporis  to  show  that  the  copj^ght  was  entered 
by  B.  B.  Myei«  alone.  We  tbiDk  that,  under  uss] 
ibe  drcumatances  of  tbe  case,  as  the  printed 
notice  contained  the  name  of  B.  B.  Hyers,  the 
variance  was  Immaterial,  and  that  the  statute 


misled  by  the  variance  or  Induced  to  do  or  omit 

ffblnz  because  of  it. 
is  a-  *  •     ■ 

.jurt  en...  _      _...       ..._  ...  _    . 

to  be  in  the  plaintiff,  because  he  failed  to  prove 
any  written  assignment  or  transfer  to  him  from 
Mr.  Freeman  as  to  any  of  the  volumes,  or  fr — 
Chandler  as  to  bis  alleged  interest  in  toIue 


section  4  of  the  Act  of  1881  the  proprietor  of  a 
book,  as  well  a*  Its  author,  could  obtain  a 
copyright;  and  provision  was  made,  in  the  form 
of  record  given  In  that  section,  for  a  claim  by 
tbe  depositor  of  the  title  of  tbe  book  as  its  pro- 

C"  :tor,  and  for  ihe  deposit  of  tbe  copy  of  the 
k  by  the  proprietor.    While,  after  tbe  ob- 


copies  of  the  copyrighted  b — ,  -^-  .. 
reason  why  Myers  or  Myers  &  Chandler  could 
not  become  the  owners  by  a  parol  transfer  of 
whatever  right  Mr.  Freeman,  prior  to  the  tak- 
ing of  tbe  copyright,  had  to  convey.  While 
the  work  was  In  manuscript  no  written  transfer 
of  such  manuscript  from  Mr.  Freeman  was 
neceaaan,  because  the  copyright  hsd  not  yet 
been  taiken.  Moreover,  the  defendants.  In  all 
thdr  transaclitmB  with  Ihe  plaintiff,  recognised 
his  title  to  the  cof?rig^ts  Ot  volnmes  S2  to  88, 
U0 


417-607 


SiTFKEUiE  (JouuT  ov  TUK  Umitkd  STATCa. 


Oct.  1 


SB  to  which  the  titlea  bad  lieen  deported  hy  E. 
B.  HTen  &  Chandler,  and  parol  erldence  that 
the  plaiDtiff  oi*ned  the  copjrlebu  o(  rolumea 
"32  to  46,  at  ibe  time  the  iDfmgementa  were 
committed,  was  introdaced  without  objectic 


this  parol  evidence  the  production  of  the 

ten  agsignment  from  Chandlei,  set  up  In  the 

hill,  could  bare  been  required. 

It  ia  also  objected  that  the  plaintiff  ocquleaced 
Id,  coDBented  to,  and  ratified,  the  publication 
of  the  volumes  by  the  defendHulB,  and  was 
[669]  goUtr  of  laches  in  bringing  his  suit  The  eri- 
aence  on  tbla  aubject  ia  voluminous,  and  It 
would  not  be  profitable,  either  for  the  purposes 
of  tbls  case  or  as  a  guide  for  any  other  case,  to 
discuss  it  at  length.  We  are  of  opinion  that 
neither  of  these  defenses  Is  establishedi  that 
the  [Jalntiff  did  not  consent  to  the  republlca- 
cation  of  the  volumes  by  the  defendants;  that 
be  never  abandoned  his  copyrights,  or  con- 
sented to  surrender  them  without  consideration, 
«r  gave  the  defendants  cause  to  undersLaDd 
that  be  did  so  or  would  do  bo;  that  he  never 
acquiesced  in  any  infringement  of  his  copy- 
rlglits  by  the  defendants;  and  that  be  was  not 
guilty  of  laches  in  Eeekhig  relief.  The  defend- 
ants recognized  his  copyrights  in  volumes  33 
to  88,  by  offering  to  purchase  them,  and  there 
was  considerable  neKOlIution  on  that  subject. 
This  fact  ia  inconsistent  with  consent  and 
abandonment,  and  the  other  evidence  in  the 
-case  is  inconsistent  with  any  abandonment. 

It  is  also  contended  by  tne  defendants,  that 
«ach  of  the  volumes  aa  publislied  by  them  was 
a  new  and  Independent  work,  not  copied  from, 
that  of  the  plaintiff,  but  prepared  by  the 
original  labor  of  the  editors  employed  hv  the 
detendants.  While  It  la  admitted  that  vofu 
33  to  S8,  as  published  bv  the  defendants,  Weic 
with  tbe  exception  of  the  foot  notes,  tirepared 
«Dtirely  from  the  plaintiff's  volumes,  it  is  con- 
tended that  volumea  39  and  41  to  46  were,  with 
the  exception  of  the  opinions  of  the  judfies, 
prepared  from  the  records  and  fllea  of  the  Su- 
preme Court  of  Illinois.  The  evidence  on  the 
subject  of  infringement  is  very  full  and  minute. 
It  is  Impossible  for  us  to  discuss  It  at  length, 
and  we  must  content  outaelvea  with  station,  as 
a  general  result,  that  we  concur  in  the  views 
elated  by  Judge  Drummood,  In  bis  decision  in 
thedTcuttcourt,lnregardtoYolumesS3  to  88. 
He  jsaj^  (10  Bias.  180,  147);  "In  couaiderlng 
the  question  of  InfrlDgement  of  the  copyright 
by  the  defendaQte,  It  must  be  borne  In  miiid 
what  la  tbe  chancter  of  (he  work.  Thc^  are 
reports  of  the  decisiona  of  tbe  Supreme  Court 
of^tbla  Btate,  to  which  no  one  can  have  a  copy- 


of  counsel.  These  head  notes  and  statements 
which  have  been  made  are  In  themselves  an 
[6001  abridgment;  tbe  one  of  the  opinions  of  tbe 
court,  consisting  of  the  principles  of  law  de- 
cided, and  tbe  other  an  abstract  of  tbe  facte 
and  of  tbe  arguments.  It  should  also  be  staled 
that  the  volumes  of  the  defendants,  as  edited 
by  those  employed  tij  them,  are  very  much 
condensed,  aa  compared  with  1/Li,  Freeman's 
reporta,  and  yet  tbe  paging  of  tbe  volumes  is 
suMtantially  tbe  same  throughout,  ao  that  tbe 
cases  in  the  correeponding  vuumee  appear  ~ 


the  same  page.  Tbe  list  of  caaes  which  pr»- 
cedee  each  report  Is  the  same.  The  defendauta 
Ewell  and  Denalow,  who  were  employed  by 
the  other  defendant*  to  annotate  these  decisions 
or  reports,  both  state,  upon  examination,  that 
their  work  was  Independent  of  that  of  Mr. 
Freeman:  bnt  it  appearB  from  the  evidence 
that  all  tbe  volumes  of  Mr,  Freeman  were  used 
in  thus  editing  or  annotating;  and  although  It 
may  have  been  tbeir  Intention  to  make  an  inde- 
pendent work,  it  ia  apparent,  from  the  com- 
parison of  tbe  Freeman  volumea  and  those  of 
tbe  defendants,  tbat  the  former  were  used 
lit  by  tbe  editors  employed  bv  the 

. .  ..  ts.  It  is  true  tbat  in  each  volume, 
perhaps  in  tbe  majority  of  cases,  there  is  the 
appearance  of  independent  labor  performed  by 
tbem,  without  regard  to  the  volumes  of  Mr. 
Freeman;  but  yet  In  every  volume  it  is  also 
apparent  that  Mr.  Freenian's  volumes  were 
used;  In  some  instances  worda  and  sentencea 
copied  without  change,  in  others,  changed  only 
in  form;  and  the  conclusion  is  irreeistlble  tbat, 
,rge  portion  of  the  work  perfonoed  in 
behalf  01  the  defendants,  the  editors  did  not 

..   original  sources  of  information,  but 

obtained  tbat  information  from  tbe  volumes  of 
Mr.  Freeman.  Undoubtedly  it  was  competent 
for  an  editor  to  take  the  opinions  of  the  Su- 
preme Court,  and  poasibly  from  the  volumea 
of  Mr.  Freeman,  and  make  an  independent 
work;  but  it  is  always  attended  with  great  risk 
for  a  perwn  to  sit  down,  and  with  the  copy- 
righted volume  of  law  reports  before  him, 
undertake  to  make  an  Independent  report  of  a 
case.  It  is  not  difficult  toao  this,  going  to  the 
original  sources  of  informaUon,  to  Qie  decUom 
of  uie  court,  the  briefs  of  counsel,  tbe  records 
on  file  in  the  clerk's  office,  without  regard  to 
the  r»ular  volumes  of  reports.  Anyone  who  [661] 
baa  tned  it  can  easily  understand  tbe  difference 
between  the  head  notes  of  two  persona,  equallj 
good  lawyera,  and  equally  critical  in  the  ex- 
amination of  an  opinion,  where  they  are  made 
up  independent  of  each  other;  and,  bearing  in 
mind  this  fact,  It  aeema  to  be  beyond  contro- 
veray,  tbat  although  in  many,  and  perhaps 
most,  instances  there  is  a  very  considerable 
difference  between  the  head  notes  of  the  do- 
fendanta'  volumes  and  those  of  the  plalntifl, 
tbe  tatter  have  been  freely  used  in  the  prepara- 
tion of  the  former.  I  conclude,  therefore,  that 
the  defendants  have,  in  the  preparation  of 
those  volumes,  from  82  to  88  Inclutdve,  of  the 
Illinois  Reports,  used  the  volumes  of  tbe  pUlot- 
UF  so  as  to  interfere  with  his  copyright" 

So,  also,  we  concur  with  tbe  condualona  of 
Jw^  Drummond  In  regard  to  volumes  39  to  40. 
He  says  (20  Fed.  Rep.  441):  "The  present  In- 
qoiiy  is  limited  to  what  ts  alleged  to  be  ao  In- 
fringement by  the  defendants  of  volumes  89  tc 
46,  inclusive,  of  Mr.  Freeman's  Ullnola  Reports. 
Volume  40  aeeme  never  to  have  been  r«gular- 
Iv  published  like  the  other  volumes,  altbougli 
tbe  evidence  of  tbe  Infringement  of  the  plaint- 


r  than  that  applicable  to  any  of  the  other  vt 


each  case,  the  Freeman  volume  has  been  used 
by  tbe  defendantaln  the  head  notes,  tbe  staW- 

198  as. 
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awDU  of  futa,  ud  the  ugunuoU  of  oounael. 
That  Ii,  there  m  certain  unmistakable  indicia, 
that  In  evei7  Tolume  prepared  by  tbe  defend- 
ants tbej  have  not  ocmflned  tbemielTei  lolelj 
(o  tbe  onginal  Kmrces  of  information,  namely: 
the  opbiiou  of  the  Jodgei,  Um  record*,  and  the 
anmmeDta  of  counaeL"^  He  also  Bars  (p.  448); 
"The  fact  appean  to  be,  and  indeea  It  Is  not  a 
■abject  of  controveny,  that  in  airanffioK  the 
order  of  caaea,  and  in  tbe  paging  of  the  dtfter- 
eot  Tolomea,  the  Freeman  ecUiioD  has  beeo  f(d- 
lowed  br  tbe  defendBota;  btit,  while  this  la  ao, 
I  Bbonld  not  feel  inclined,  merely  on  that  ac- 
count and  independent  of  other  matteratoglve 
a  decree  to  the  plaintiff,  altboogh  it  is  claimed 
that  the  artangMDent  of  the  caaea  and  the  pag- 
ing of  the  Tolnmea  are  protected  by  a  copy- 
right Undoubtedly,  Id  some  caaea,  where  an 
involTcd  labor,  talent.  Judgment,  the  claatifl- 
cation  and  diapoaition  of  suqecta  In  a  book  en- 
title it  to  a  copTrigbt.  But  tbe  uiaDKement 
of  law  caaee  and  the  pacing  of  the  book  may 
depend  limply  on  tbe  will  of  the  printer,  of 
tbe  reporter,  orpubll^er,  or  the  order  Id  which 
the  cases  have  been  decided,  or  upon  other  ao- 
ddeotal  ciroumstances.  Here  the  object  on 
tbe  part  of  the  defendants  seenie  to  luTe  been 
that  there  ibould  imH  be  confosion  in  the  refer- 
ences and  examination  of  cases;  but  the  ar- 
rangement of  cases  and  tbe  paging  of  tlie  toI- 
nmea  is  a  labor  iDCOodderable  in  itself,  and  I 
regard  it,  not  as  an  IndeutDdent  matter,  bat  In 
coonection  with  other  dmilatltlea  existing  be- 
tween the  two  editloDL  when  I  say,  taking  the 
whole  together,  the  Freeman  Tolnme*  ban 
been  used Inedldngand  pnblisbliigtbedefeDd- 
anls"  volumea."  It  may  M  added,  that  one  o\ 
tbe  moat  aignUicaDt  erfdences  of  InfriDgement 
eiiala  frequently  la  tbe  defendants*  Totamee, 
namely;  the  copying  of  errors  made  by  Hr. 
Freeman, 

The  next  objection  urged  Is  that  the  defend- 
ants were  compelled  to  produce  their  books 
and  papers  on  the  accounting  before  the  mas- 
ter, tbe  plalniifE  baring  aought  a  forfeiture 
of  the  copies  of  volames  83  to  88:  and  that  the 
defendants  were  ttieraby  compelled  to  produce 
erideoce  against  themaelTea,  in  aid  of  anch  f  or- 

The  original  bill  prays  for  a  decree  that  a)]  of 
the  coptea  published  by  the  defendants  of  toI- 
ames  S2  to  88  be  forfeited  to  tbe  plaintiff,  and 
that  the  defendants  be  required  to  deUver  tbe 
aame  to  blm.  The  supplemental  bill  contains 
no  such  prayer  In  regard  to  volumes  89  and  41 
lo48,  botcODtalusaprayer  for  general  relief. 
The  croH»  bill  and  the  aoswer  to  It  show  that 
Myeta  brought  an  action  of  replevin  Bgainst  Cal- 
Ujhan£Co.,  torecoveraa  forfeited  ihecopiee 
oEtheinfringingTolumeeSStoSS.  Thcflitude- 
cree  ahowa  that  the  cross  ault  was  not  brought  to 
a  liearlng  with  the  original  ault.  On  the  con- 
trary, the  final  decree  reserves  for  condderation 
and  determinatioti,  on  the  hearing  of  the  cross 
bill,  the  rights  of  the  parties  thereunder,  and 
Ihetr  rights  in  respect  to  tbe  aclion  of  replevin 
to  recover  posMSsioa  of  tbe  uosold  copies  of 
volumes  82  to  88.  Allhough,  under  tbe  pro- 
visions of  the  Interiocutory  decree  In  respect  to 
volunies82  to  88,  tbe  defendants  were  re<]ulred 
loprodoce  their  account  books  and  papers  be- 
fore the  mastor,  and  were  examlued  in  nward 
to  them,  yet  the  ttul  decree  did  not  awardany 
U6  D.  a,  V.S  Book  S3. 


forfeltare,  and  so  Dolntary  has  leautted  (o  the 
defendants  by  reason  of  aadh  provision  of  tha 
intertocntorj  deoe^  or  l^  reason  of  any  action 
thereunder.  Irrespective  of  tbii.  It  Is  deter- 
mined by  the  case  of  &nt>u  v.  Qta^ing.  fiS  U. 
S.    17  How.  441  [1S;1II61.  that  the  penalties 


usual  provUon  in  an  Interloontoiy  docfee  In  a 
suit  in  eqnitv  for  the  infringement  of  a  wpf 
right  AS  the  forfdfufe  oTtbe  voluroea  could 
not  be  obt^ed  by  this  ault,  alOiongh  prayed 
for  in  the  bill,  the  evidence  was  admissible. 

We  now  come  to  the  qaeation  of  danugee. 
It  Is  ooDtended  that  the  drcull  court  ened  In 
disallowing  to  the  defendants  a  credit  for  ster- 
eotyping volumes  83  to  44.  Both  of  the  ma» 
ters  refused  to  allow  credit  for  tbe  cost  of  ater- 
eotyping.  Stereotyping  waa  not  a  necessary  In- 
cident M  printing  and  pubUsbinK,  as  type  set- 
ting waa.  It  waa  resorted  to  byuie  detendanta 
to  enable  them  the  mora  succes^ilTaad  prof- 
itably to  infringe,  by  dlapenslng  with  the  ne- 
cessity of  reaetwig  the  ^pefor  every  new  edi- 
tion, and  thus  redudoglhe  cost  of  multiplying 
copies  in  the  future.  The  stereotype  plates 
were  made  without  the  consent  of  the  plaintl^ 
and  if  credit  ie  allowed  for  them  tbe  plaintiff 
Is  compelled  to  buy  and  pay  for  them,  when 
they  are  luelesa  to  nim  and  when  he  has  ster- 
eotyped for  himself  volumes  82  to  46. 

It  la  also  contended  that  botii  of  tbe  masteta 
erred  in  disallowing  a  credit  to  the  defendants 
for  the  amount  paid  to  the  diOerent  members 
of  their  firm  for  tbdr  services  in  tha  way  of 
salarlee,  as  a  part  of  the  expense  of  conducting 
tb^  huainees,  being  the  amount  of  about  $13,- 
000  a  year  during  the  period  In  controveray. 
These  amoimte  were  drawn  by  the  defendants  [664] 
underthe partnershipagreement,  as  family  and 
personal  expenses.  We  do  not  think  that  the 
value  of  the  time  of  an  infringer,  or  tbe  ex- 
pense of  the  living  of  himself  or  bis  family, 
while  he  is  engaged  in  violating  the  rights  of 
tbepldnliff,  is  to  be  allowed  to  blm  as  a  credit. 
and  tbua  the  plaintiff  be  compelled  to  pay  the 
defendant  for  hia  lime  and  expenaea  while  en- 


might  as  well  have  made  a  charge,  and  claimtd 
to  nave  been  credited  for  it,  of  so  much  a 
month  or  a  year  (or  their  services  In  preparing 
tbe  infrineiog  votumes.  EltMobeth  v.  Siehetton 
l^vMient  Co.  97  U.  6. 136,18a  [34:1000, 1006]. 
The  caaeMaads  on  a  different  footing  from  that 
of  the  salaries,  of  the  managing  omcera  of  a 
corporation,  as  In  Ptwidenae  Rviber  Ca.  v, 
GoaigMr,  78  U.  8.  «  Wall.  788  [lft566]. 

The  defendants  also  object  that  the  master, 
Mr,  Bennett,  should  have  found  the  number  of 
volumes  sold  bj  the  defendants  to  have  iMen 
108  leas,  and  Ibat  the  total  nnmber  of  bound 
volumes  on  band  found  by  him  was  erroneou^ 
as  also  was  tbe  total  number  of  volumes  found 
by  him  to  have  been  on  hand  unsold.  The  ex- 
ceptions to  the  master's  report  in  these  reepecU 
BQDStantlally  complain  that  the  master  found 
too  many  volumes  to  have  been  sold,  by  lOIL 
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BuntEKB  Court  ot  thk  Uxitbd  Statb*. 


Oai.  Tbbm, 


We  do  notperoelTfl  »bj  error  In  the  above  par- 
ticulars. Tbe  mtuMr,  Ur.  Bennett,  ri^^htf  iill; 
Cxclnded  a  credit  for  tbe  cost  of  producing 
copies  of  tbe  volumes  nbicb  tbe  aefendants 
dla  not  sell.  Then  were  no  proflta  from 
copies  dM  sold,  and,  tberefore,  there  could 
have  been  DOtbiug  to  charge  againat  such 
profits. 

In  regard  lo  the  exceptions  to  the  report  of 
Ur.  Bennett,  that  he  found  the  avera^  selling 
price  of  the  defendant's  volumes  to  be  t4.4fl4 
each,  inalead  of  $4.B4,  and  that  be  foand  their 
gross  receipts  from  sales  of  the  Inrringlog  vol- 
umes b)  have  been  |10,281.48,  instesd  of 
$9,459.87,  we  are  of  opinion  that  tbe  selling 
price  foand  tod  tbe  gross  receipts  fonnd  were 
not  loo  high. 

We  do  not  concur  In  the  view  of  the  defend- 
ants that  there  were  no  net  reoeipts  or  profits 
on  the  salesof  volumes  89  to  4S,  or  In  tbe  view 
that  the  master,  Mr.  Bennett,  erred  In  refudng 
credit  to  tbe  defendants  for  tbe  amount  paid 
by  them  for  editorial  work  in  preparing  uelr 
volumes,  or  In  the  view  that  the  circuit  court 
ened  in  anowing  the  $840.70  as  proflls  on  the 
leaales  of  the  166  volumes  mentioned  In  tbe 
first  and  second  exceptions  of  tbe  plsintiff  to 
the  report  of  the  master,  Hr.  Bennett. 

In  regard  to  tbe  150  copies,  ihev  were  vol- 
nmes  which  hsd  been  already  sold  by  the  de- 
fendants, and  which  they^rcbased  as  second 
band  boohs  and  resold.  The  master  bad  held 
that,  as  he  bsd  charged  the  defendants  with  the 
profits  on  the  first  sale  of  these  volumes,  the 
profits  on  their  resale  could  not  be  charged 
against  them.  The  circuit  court  overruled 
tbisviewand,  as  we  think,  properly.    Thesale 

of  the  volume  orlgir-" '-■"  " 

chase  trom  tbe  plaii 
and  the  sale  of  the  si 
second  time  prevenK 
plaintifl  of  aaotber  lawful  volume.  The 
plaintlS  was  Uros  twice  injured  bv  the  acts  of 
Uie  defendants,  and  llie  sales  of  the  second 
hand  volumes  must  be  accounted  tor  as  If  thev 
were  flnt  sales.  BirOseU  y.  8liaiut.  113  V.  8. 
405,  487,  488  [88:768,  769]. 

tbe  circuit  coort  held  Uiat  tbe  master  ap- 
THOxliDated  as  nearlj  as  could  be  done  to  tbe 
the  true  amount,  in  fixing  the  selling  price  at 
$4,494  per  volume.    We  concur  In  this  view. 

In  regard  to  tbe  dgbtb  exception  of  the  de- 
fendants to  the  report  of  the  master,  Mr.  Ben- 
net,  that  be  had  credited  tbe  defendants.  In 
flieir  expense  acoount,  with  only  IS  per  cent 
on  their  gross  sales,  instead  of  17  percent,  tbe 
dicnit  court  beM  that,  as  Hr.  Beunelt  had  al- 
lowed 19  per  cent  and  Hr.  Bishop  had  al- 
lowed 1S{  per  cent  for  such  average  expenses, 
and  those  condnritais  were  so  nearly  alike,  the 
court  would  allow  tbelr  findings  lu  this  r^ard 
to  stand.  We  conour  In  this  new,  and  also  in 
file  conclusion  of  the  drcnit  court  sustaining 
the  finding*  of  the  two  masteis  as  to  the  aver- 

S3  price  per  volume  at  which  the  defendants 
d  the  volumes. 

In  regard  to  Uie  eeneral  question  of  tbe 
profits  to  be  accounted  for  by  tbe  defendants, 
■t  to  the  volumes  in  question,  the  only  proper 
rule  to  be  adopted  It  to  deduct  from  tbe  selling 


porated  with  matter  pmper  to  be  covered  by  a 
copyright,  the  two  UKMsailly  going  tturetber 
when  the  volume  ia  sold,  aa  a  unit,  and  it  bo- 
ing  impossible  to  separate  tbe  profits  on  the 
one  from  the  profits  on  the  other,  and  the  law- 
ful matter  bemc  useless  without  the  unlawful, 
it  is  the  defeodaots  who  are  responsible  for 
having  blended  tbe  lawful  with  the  unlawful, 
and  they  must  abide  tbe  consequences,  on  tlw 
same  principle  that  be  who  has  wiongfidly' 
produced  a  contusion  of  goods  must  alone  suf- 
fer. As  was  B&id  by  Lord  Bldon,  in  Mdvmtan 
V.  Ttgg,  2  Russ.  889,  891:  "If  the  parts  which 
have  been  copied  cannot  be  separmted  from  those 
which  are  otiginal,  without  destroying  the  use 
and  value  of  the  original  matter,  he  who  lias 
made  an  Improper  use  of  that  which  did  not 
belong  to  him  must  suffer  the  consequences  of 
so  dtnng.  If  a  man  mixes  what  belongs  to 
bim  with  what  belongs  lo  me,  and  the  mixture 
be  forbidden  by  the  law,  be  must  again  sepa- 
rate them,  and  ne  must  bear  all  tbe  mlschW 
and  loss  which  the  separation  may  occasion. 
If  an  individual  chooses  In  any  work  to  mix 
my  literary  matter  wiih  his  own,  be  must  be 
restrained  from  publisbing  the  literary  matter 
whlcb  belongs  to  me;  and  if  the  paHs  of  the 
work  cannot  be  separated,  and  if  by  that  means 
the  Injunctloo,  wnlcb  restrained  tbe  publica- 
tion of  my  literary  matter,  prevents  also  Uie 
publication,  of  his  own  lltenuv  natter,  he  has 
only  hinueif  to  blame."  The' present  Is  one  of 
these  cases  In  which  the  value  of  the  book  de- 
pends on  its  completeness  and  Integrity.  It  1» 
sold  as  a  book,  and  not  as  the  fragments  of  a 
book.  In  such  a  case,  as  the  profits  result  tronv 
the  sale  of  the  book  as  a  whole,  the  owner  of 
the.  copyright  will  be  entitled  to  recover  tbe 
entire  profits  on  the  sale  of  the  book,  if  he 
elects  that  remedy.  SXUabeth  v,  JWsAoiajs 
Paumient  Ch.  97  TJ.  8.  128,  189  [24:  1000, 
1008]. 

In  considering  tbe  exceptions  of  the  defend- 
ants to  tbe  masters'  reports  in  matters  of  fact, 
questioning  the  accuracy  of  tbeir  conclusions 
in  respect  to  the  amount  of  the  defendants' 
profits,  we  have  observed  tbe  rule  recognized 
and  affirmed  In  Ti^ghman  v.  Proetor.  12BU.  S. 
18S,  1«  [3I:S84,  068],  that,  In  dealing  witlt 
such  exceptions,  "Tbe  conclusions  of  the  mas- 
ter, depending  upon  the  weighing  of  conflict- 
ing teslimoov,  have  every  ressonable  presump- 
tlffli  In  their  favor,  sod  are  notU  beaetaaldeoi 
modified  unless  there  clearly  appears  to  have 
been  error  or  mistake  on  his  part" 

On  the  wbole  case  we  are  of  opinion  that  tbe- 
final  decree  was  correct,  except  In  respect  of 
volume  82.  Tbe  amount  of  damagee  reported 
by  the  master,  Hr.  Bishop,  sa  to  that  volume, 
and  allowed  by  the  final  decree  as  part  of  the 
te,986.0S,  was  $^.06.  That  sum  fo  disal- 
lowed and  must  be  deducted.  Tbe  other  Items 
of  recovery  In  tbe  decree  were  proper.  The 
injunction  aa  to  volume  S3  must  be  vacated, 
and  the  appellee  vrill  recover  his  costs  of  thia 

Tkedeerm  oftht  Gireuit  Oouri  UrsHnfiatto 
wtvme  St.  and  it  afflrmsd  in  aU  other  ntpeet*,- 
and  M«  eaie  it  remanded  lo  that  tvurf,  tiilh  a 
dirtetion  to  correct  the  decree  in  the  partieu- 
lart  above  indicated,  and  to  take  meh  fVHlter 
ptvoeediiigt  at  nuxy  be  aeeonNpff  to  but  amd  net 
intoMitUnt  vtith  Oiii  opinion. 
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W.  P.  WABE.  Ap!^., 
JAMES  H.  AIiLEN  «l  ol 
(8m  B.  a  Beporter^ed.  NXMtlJ 


i)»c.  11,  issa. 

APPEAL  from  a  decree  of  ibe  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Misdaalppl,  diamiBdng  a  aulr  In  chen- 
Gei7  based  upon  a  written  instruroent  onder  a 
Missisdpid  Statute  autboriziDg  sttaclimeDts  to 
be  issuea  out  of  the  Courts  of  Chancery.  Af- 
firmed. 

The  facta  aie  stated  io  the  oidoioii. 

Memi.  Mareellna  Or««D.aiid  CMldwon 
Carllala,  for  appellant: 

Tbe  purpose  of  Ibis  defenie  bj  parol  proof  is 
to  vary,  contradict,  qualify  and  add  to  the  terms 
of  tlte  wrilten  instrament.    Tlie  rule  against 


tbe  admissloa  of  such  teetlinonj  is  well  settled. 

"  89{M:66I);  E     " 

V.  B.  V.  i)unn,  8i  D.  8.  8Pet.  01  (8:Sl8);BnM*n 


Martin  t.  OoU,  104  TJ.  8. 


BW-D9: 


131   Mass.  561i  SUmburg  v. 

88.835;  ChuTchv.Muir.  MN. 

J.  L.  818;  Ftnlon  v.  Earn,  85  Mo.  409;  Fov)dl 
T.  Znmaa,  7  Jones,  L.  38;  Chitty,  CoDt.  680; 
Xiaerv.MardOe,  am.  162;  WatTiM-v.Jonet, 
28  Barb.  8;  NdlU  v.  Clark.  20  Wend.  84;  Ag»r 
Dunean.  50  Cal.  820. 

Mr,  Jtuliee  MlUar  delivered  the  oi^dIqo  ol 
the  court; 

This  is  ao  appeal  from  the  Circuit  Court  of 
the  United  States  for  tbe  Southern  District  of 
Mississippi. 

The  suit  was  originally  uommeneed  In  the 
Chancery  Court  of  Copiah  County,  Id  that 
State,  and  its  equitT  Jurisdictioa  was  based 
upon  a  statute  of  Mississippi  authorizing  st- 
tachmenlB  to  be  issued  out  of  tbe  courts  of 
chancery.  Tbecase  was  removed  into  the  Cir- 
cuit Courtof  tbeUniled  States  by  reason  of  tlie 
dlTcrae  diizenRhIp  of  the  parties,  and  no  ques- 
tion was  made  in  that  court  with  regard  to  the 
right  to  proceed  in  it  as  a  case  tn  equity, 

.  P.  Ware  was  the  plaintiff  below,  and 
from  a  decreedlBmisslnghis  bill  he  has  taken 
this  appeal.  The  action  was  brought  upon  a 
written  instrument,  of  which  itie  following  is 
a  coto': 

"Nkw  Ow-kakb.  JVoo.  7(A,  1881. 
Ninety  days  after  date  we  promise  to  pay 
P,  Ware  or  order  ten  thousand  dollars  for 
■  notes  of  T.  P.  Ware  for  five  thousand  dol- 
lars each,  dated  August  21,  '81,  one  on  demand 
andoneatSOdays,  provided  we  are  not  defeated 
in  the  suit  against  T.  P.  Ware;  if  so,  this  oote 
ia  void. 

Tours  Truly, 

Alleh,  Wsbt  &  Bush." 


V.  WtTeu.  61  D.  8.  20  How.  443(10:966);  Bank 
Bf  the  ketropolit  v.  Jojtet,  98  U.  3.  8  PcL  12 
ffi:800);  Pln-ijrf^  v.  Kimbatl,  01  U.  S.  281 
08:802);  Baity.  Firillfat.  Bank.  101  U.  8.  96, 
97(20:790);  Unum  Muf.  L.  Itu.  Oo.  v.  Mouiry, 
96  U.  S.  047  (24:670);  BrantUy  v.  Garter.  28 
Hiss.  280;  Wrm  v.  Hoffman,  41  Miss.  610; 
AnMB  V.  Jirna,  19  Smedes  <ft  M.  S07,  008; 
MeGvire  t.  StesMt.  42  HIm.  781;  miti  v. 
jr«^,  88  Miss.  696,  608. 

lite  rule  is  the  same  in  equity  as  at  law. 

Martin  v.  (hie,  104  U.  S.  84  (26:648). 

Mr.  J.  M.  All«it,  tor  appellees: 

We  are  not  seeking  to  vary,  alter  or  contra- 
dict a  written  contract,  but  to  show  that  tbe 
writing  here  sued  on  was  never  an  operative 
contract;  that  It  was  delivered  on  a  condition 
that  made  ita  delivery  in  the  nature  of  an 
escrow.  Evidence  is  admissible  for  such 
pnrpoM. 

aimonion  v.  Staie,  1  Ala.  SOT:  MBOuOoeh  t. 
Soffinan,  10  Hun,  188;  Bd-erU  v.  Autttn.  0 
Whart.  318;  Tkompton  v.  Clvbtev,  1  Mees.  & 
W.  212;  fimton  v.  Martin.  BSN.  Y.  S70;  Bieeet 
y.  Bteven*.  T  R.  L  870;  MeFarland  v.  Biktt.  54 
Conn.  200;  Norncm  j.  Nirnnan,  ll_Ind. 
8teven$  T.  Parker, 
Commercial  Paper, 
fa^ll  C.  B.  N.  8,  aw. 

The  true  rule  is  where  a  suit  is  brought 
bKuduIeot  contract,  in  pari  Mieto  pottirr  at 
conditio  d^ndenti*. 


The  pleadings  and  tbe  evidence  present, 
without  much  coutradictioo,  the  following 
leading  facts:  it  appears  that  T.  P.  Ware,  a 
brother  of  the  appellant,  W.  P.  Ware,  was 
conductingamercandlebufiinesaalHazlehurst, 
In  the  State  of  Mississippi,  and  In  tbe  course 
thereof  had  extensive  dealings  with  the  Arm  of 
Allen,  West  &  Bush,  a  mercantile  bouse  in  tlie 
City  of  New  Crleans,  by  which  he  became  In- 
debted to  them  at  the  date  of  the  above  paper  ■ 
in  the  sum  of  about  ejebieen  thousand  dollars.  ' 
Tbe  business  of  T.  P.  Ware  was  conducted 
almost  entlrelj  by  his  brother,  tbe  plaintlfF  in 
tbls  action,  and  was  so  embarrassed  that  the 
debts  could  not  be  paid.  It  would  also  appear 
from  the  testimony  that  W.  P.  Ware  had,  a 
year  or  two  before,  conducted  an  ungacceaaful 
DQsiDess  at  tbe  same  place,  in  his  o  wu  name,  and 
being  likely  to  fail,  or  having  become  insolvent, 
had  sold  out  his  store  and  goods  to  T.  P.  Wan, 
Ids  brother,  but  as  agent,  for  the  latter  oetenai- 
bly,  conthkued  to  manage  or  control  the  busi- 
neaa  which  was  thereafter  carried  oo  at  the  same 
stand  in  the  name  of  T.  P.  Ware. 

In  this  condition  of  affahv,  W.  P.  Ware  made 
avlsit  to  Allen,  We»t&Bush,  at  New  Orleans, 
and  had  several  interviews  with  tliem  tltera, 
during  which  time  the  instrument  now  sued 
upon  WBS  executed.  He  stated  to  Oiat  firm,  in 
the  course  of  those  interrlewa,  that  bis  broUier 
was  unable  to  pay  Ids  debts,  and  that  bis  cred- 
itors were  becondng  impatleiit;  that  he  Umself 
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BUTBEUB  COUBT  OV  THB  TTlimD  STATSa. 


held  two  aotea  made  ^hb  brother,  for  $5,000 
each,  smouiitlDC  to  110,000,  aodtbatbedeslred 
defendants  to  Initiate  proceiBdiDgB  to  attach  the 
gooHla  of  T.  P  Wan,  or  to  obt^  from  him  an 
BsslKDmeot  or  mortgage  nhlcb  would  secure 
thwr  debt  aa  well  as  his  own.  For  that  pnrpoee 
be  proposed  to  assign  over  to  them  the  two 
Dotes  which  be  held  ajninst  his  brother,  T.  P. 
Ware,  takins  their  ouigatfam  to  pay  him  the 
amount,  llie  defendants  were  dlslQclined  to 
enter  upon  this  conne  of  proceeding,  statine 
that  they  did  not  know  of  anv  cause  foe  which 
an  attacnment  could  be  issued  orwhidi  would 

Sistify  them  in  seising  the  property  of  their 
ebtor.  The  plalntilTrMtlied  that  he  would 
furnish  them  mttt  cause  forauch  attachment  If 
they  would  enter  into  the  arraogemeot  which 
he  proposed,  that  is  to  sn,  thathe  would  show 
them  sufficient  reason  tor  the  seizins  of  the 
pcopertj  by  «n  attachment.  Hie  defeDdaots 
again  expressed  their  doubt  about  the  success 
of  such  a  course,  but  said  they  would  like  to 
consult  Jud^  Hajris,  who  liTed  Id  Ulssissippi, 
and  also  their  counsel,  J.  M.  Allen.  Mr.  Ware 
seemed  Impatient  of  this  delay,  s*  there  was 
danger  that  somebody  else  might  attach  the 
proper^,  and  thus  defeat  both  of  their  claims; 
and  finally,  under  hla  piessuie,  the  notes  of  T. 
[S9*]  p.  WanweretnnsfenedtothedefeDdaDtflrm, 
and  Ihey  gmn  the  instrument  upon  which  this 
suit  is  monght. 


The  testimouT  is  ample  to  ahow  that  before 
the  paper  was  dgued  or  agreed  upon,  it  was 
distinctly  understood  that  it  was  to  be  of 


effect  unless,  upon  consultation  with  judee 
Harris  or  J.  M.  Allen,  or  both  of  them,  the 
defendants  were  assured  that  the  proceeding 
was  lawful  and  the  attachment  for  the  (utl 
amount  of  both  claims  could  be  enforced.  It 
Is  veiy  true  that  the  plaintiff  does  not  sKree  to 
this,  m  the  full  extent  in  which  it  is  thus  stated 
bv  at  least  two  or  three  witnesses,  but  all  the 
Ctfcumstances  go  to  confirm  the  truth  of  this 
statement  of  what  actually  occurred. 

As  soon  as  the  defendants  could  do  so  they 
asked  the  opinion  at  Judge  Harris  upon  the 
safety  of  the  proposed  transactlou,  and  he  de- 
dineo,  for  reasons  growing  out  of  his  relation- 
ship to  Mr.  Ware,  to  give  any  oplaion  upon 
the  eabjcct,  or  to  take  any  part  in  the  matter. 
The  other  counsel  for  theaeiendants,Hr.  Allen, 
upon  whose  approval  the  transaction  was  to  be 
blDding,  emphatically  disapproved  of  it,  and 
advised  the  defendant  firm  to  have  nothing  to 
do  with  it,  or  with  the  notes  of  W.  P.  Ware 
against  his  tarotber.  In  any  proceedings  which 
(bey  might  take  to  collect  their  own  daim. 

AccoTdln^v  the  defendants,  after  some  de- 
lay, instituted  a  suit  In  attachment  against  T. 
P.  Ware,  and  seized  the  goods  at  Hazleburst, 
The  amount  then  sued  for  was  their  own  debt, 
and  no  more,  a  little  over  eighteen  thousand 
donart.  This  proceeding  went  on  in  the  usual 
manner,  and  resulted  in  a  recovery,  by  Allen, 
Wen  A  Bosh,  of  their  debt,  or  the  moet  of  it 
It  also  appears  that  W.  P.Ware  was  promptly 
notified  of  the  tact)  that  the  firm  declined  to 
proceed  to  the  manner  be  had  suggested. 

TbeM  transactions  took  place  in  the  autumn 
of  18S1,  ahortly  after  the  execution  of  the  pa- 
per sued  on  here,  which  matured,  according  to 
Its  terms,  on  the  Tth  day  of  February,  1868. 


Oct.  Tbbh, 
ts  commenced  in  February, 


The  present  suit  n 
1688. 

The  transaction  by  which  W.  P.  Ware,  who 
was  the  acting  manage  of  the  affain  of  his 
brother,  undertook  to  secure  a  larze  sum  out  [sift] 
of  the  lemoauts  of  the  second  fsllure  of  that 
concern,  whether  it  was  really  owned  by  W. 
P.  or  T.  P.  Ware,  by  bavlne  that  brother  give 
him  two  notes,  one  falling  due  on  demand  end 
the  other  thirty  davs  after  date,  tunoonting 
to  ilO,000,  and  by  inducing  Allen,  West  & 
Buw,  who  had  a  large  bona  fide  claim  against 
thefuUng  concern,  to  take  these  Lwonotesaod 
put  them  in  with  their  oita,  and  by  his  aid  ae- 
cure  an  attachment  that  would  cover  all  ttke 
goods  and  secure  tlie  payment  of  the  debts  due 
to  them  both,  does  not  commend  itself  to  the 
conscience  of  a  chancellor.  It  is  Ulterly  as- 
sailed by  the  defendants  as  an  unmitigated 
fraud  on  the  part  of  the  plaintiff,  with  the  ad- 
ditional alle^tion  that  the  failure  of  W.  P. 
Ware  and  the  sale  made  to  bis  brother  was  a 
fraud  also,  of  which  the  present  transaction 
was  intended  to  bo  a  repetition. 

We  did  not  think  It  ueceasary  to  inquire 
further  into  theevidence  brought  to  sustain  tUs 
defense,  for  we  are  quite  clear  that  the  testi- 
mony does  ealablUh  the  agreemput  alleged  bv 
the  aefendants  to  have  been  made  al  tbe  van* 
ous  interviews  between  the  persons  composing 
tbe  firm  of  Allen,  West  lit  Bush,  or  some  of  them 
and  the  plaintiff,  stand  before  tbe  time  when 
thCT  delivered  to  him  the  instrument  sued  on 
ana  received  from  him  the  two  notes  made  by 
his  brother,  T.  P.  Ware,  that  the  flrm  were  to 
have  an  opportunity  to  consult  counsel,  upon 
whom  they  relied,  as  to  the  validity  of  the  trans- 
action,  and  that  if  such  sdvlce  was  adverse, 
then  the  instrument  given  by  them  was  to  be  of 
Doeffecir 

It  also  suCQdently  ai)pests  that  they  wers 
advised,  without  hesitation,  by  thecouusd  to 
whom  they  had  reference  In  those  couversationa 
about  tbe  agreement,  that 'the  transaction  was 
not  one  that  would  stand  the  teat  of  a  legal  in- 
veeligailon.  This  Is  to  be  considered  In  con- 
nection withtbefacl  that  the  firmoaly  brought 
suit  for  their  own  claim;  and  h  ive  since  re- 
turned, or  offered  to  return,  the  notes  of  W, 
P.  Ware,  which  weregiven  him  by  his  brother 
and  delivered  to  them  wben  the  pzper  was  ex- 

We  are  of  opinion  that  this  evidence  shows 
that  the  contract  upon  which  iblssuit  Is  brought 
never  went  Into  effect;  that  the  condition  upon  |8>6] 
which  it  was  to  become  operative  never  oc- 
curred, and  that  It  is  not  a  question  of  contnk- 
dieting  or  varying  a  written  iuatrumeol  by 
parol  testimony,  but  that  It  is  one  of  that  class 
of  cases,  well  recognized  In  the  law,  by  which 
an  instrument,  whether  delivered  to  a  third 
person  as  an  escrow  or  lo  tbe  oliligeo  In  it,  is 
made  to  depend,  as  to  Its  going  into  operation, 
upon  events  to  occur  or  to  be  ascertained  there- 
a^r.  < 

The  present  case  Isalmost  identical  in  Itsdr- 
cumstsnces  with  that  of  iVn  v.  CampbM,  in 
the  Coartof  Queen's  Bench,  6  EL  &  Bl.  370. 
The  defendants  in  that  case  had  signed  an 
agreement  for  the  purchase  of  an  Interest  in  an 
invention,  which  the  evidence  showed  was  ex- 
ecuted with  the  understanding  that  it  should 
18S  C.  8. 


Msa. 


Bhuldb,  Adkb.,  t.  Haxbdxt. 


not  be  t  bargalo  nntll  k  certain  englDMr,  who 
wsa  to  be  coiuutced,  ahould  approve  of  the  In- 
TentUm.  Tbere  was  a  verdict  for  the  defend- 
ants, which  was  suBtained,  and  tbe  following 
language  wai  used  by  Erie,  J. ,  on  dlscharglDg 
the  rule  to  show  cause:  "I  IbEnk  this  rule  onght 
to  be  discliarged.  Tbe  point  made  is  that  thla 
la  awiitten  agreement,  ab80lut«  on  tbe  face  of 
It,  and  that  evideoce  was  admitted  to  show 
it  was  conditional!  and  if  that  bad  been  so,  it 
would  have  iMea  wion;.  But  I  am  of  o[dnion 
that  the  erldence  showed  that  In  fact  there 
was  never  anv  agreement  Bt  all  .  .  .  If  it  be 
proved  tbal  iu  fact  the  paper  was  signed  with 
tbe  express  intention  that  ft  should  not  be  an 
agreement,  the  other  party  cannot  fli  It  as  an 
agreement  upon  those  signing.  The  dlatinc- 
t^  In  point  of  law  is  that  evidence  to  vary  tbe 
terms  of  on  airreement  in  writing  is  not  admis- 
sible, but  evQeQcetdsbowthat there  is  Dotan 
agreement  at  aU  Is  admlsalhle.'' 

In  this  view  the  oiher  Judges,  including 
Z«nl  Campbell,  au<^  Justus,  concurred,  hold- 
ing IbM  it  oaving  been  explained  to  tbe  plaint- 
IS  that  tbe  defendants  did  not  intend  tbe  paper 
to  be  an  agreement  until  the  engineer  had  been 
consulted,  and  his  approval  obulned,  and  was 
signed  odIj  because  it  was  not  convenient  lor 
them  to  remain,  ll  was  therefore  no  agreement, 
tbe  {Jaintlff  having  assented  to  this  and  re- 
ceived tbe  writing  on  these  term;. 


C.  B.  620,  in  which  the  distinction  is  clearly 
staled  I^  CKi^,7u«fu:dJervlB,  between  evidence 
which,  allhougb  parol,  shows  the  written 
agreement  was  not  to  take  effect  until  certain 
other  things  were  done,  as  that  rent  shonld  not 
commence  running  till  certain  repairs  were 
completed  (alUiougb  the  lustrument  was  signed 
and  delivered)  and  evideoce  which  contradicts 
or  varies  the  meaning  of  tbe  instmmeat  Itself. 
This  is  concurred  in  by  Gresswell  and  Crow- 
der.  JJ. 

Uler.  in  1881,  In  WaUU  v.  Litm,  11  O.  B. 
N.  8.  369,  the  same  court  laid  down  the  same 
doctrine  in  regard  to  an  assignment  of  a  lease 
of  a  farm  which  had  been  made  by  a  tenant  to 
a  Uiiid  pail;,  and  tbe  instrument  delivered, 
but  with  an' agreement  that  it  should  not  take 
effect  nntUtheocHiBentof  the  landlord  was  pro- 
cured. Tbe  latter  refused  hisconsent,  and  the 
court  held  that  the  aa^:nment  of  the  tease,  al- 
though executed  and  delivered,  had  never  be- 
came operative. 

Tbe  prindpie  was  acted  upon,  and  these  au- 
tborltiea  died  and  afBrmed,  in  the  case  of  WO- 
mm  V.  Riuert,  181  Mass.  SSQ,  as  late  as  1881. 

Thedoctrine  was  asserted  bi  tblscourt  asearly 
aslSOS.lnthecsBeof  Pawling  v.  U.  8.  SU.  S.  4 
Oranch.  319  [3:601],  where  it  was  held,  in  a 
suit  upon  a  colleeunr's  bond,  that  the  sureties 
who  rfgned  i 
that  they  did 
thej  were  no 
wbowere  named  became  bound  also  by  sign- 
ing the  bond. 

Without  farther  examination  of  antborltles, 
we  are  of  opinion  Ihat  tbe  case  before  u*  cornea 
within  the  principle  asserted  by  those  we  have 
lefened  (o,  and  tli*  judfrntnt  ^  tiu  OHvuit 
Onirt  ii,  (Mr^ort,  ^firvud. 


LOUIS  B.  SHIELDS,  Admr.  of  Evilt 
HoTT,  Deceased,  4KPf> 

tNNA  HANBDBT  tt  al 

(See  B>  0.  Beporter^  ed.  **  Bau 


em  District  of  Illinois,  dismisdng  a  bill  to  set 
aside  a  contract  end  conveyances  for  false  rep- 
resentalions.     Jj/lrmed. 

The  facta  are  stated  in  the  opinion. 

Meurt.  Theo.  E.  DatU,  and  H.  O.  CmIt. 
for  appellant. 

(No  counsel  appeared  for  ai^tellees.) 

Mr.  Jiutiet  Orkj  delivered  the  opinion  of 


Emily  Boy  t  against  Anna  Hanburj  and  Miner 
N.  Knowlton,  to  compel  Enowllon,  the  plalnt- 
Iffs  brother  and  attorney  in  fact,  to  account 
for  money  intmsted  by  her  to  him,  and  by  him 
inwaled  in  land  in  Chicago,  Illinois;  as  well  oa 
to  set  aride  a  contract  and  conveyaDcee  executed 
by  him  and  bv  Urs.  Hanburj,  by  which  that 
land  was  exchanged  for  laud  at  Clarendon 
Hills,  in  the  neigbborhood  of  Beaton,  Massa- 
chusetts, upon  the  ground  that  he  was  indnced 
(o  enter  into  the  contract  and  to  make  the  ex-  ..bki 
change  by  her  false  and  fraodulent  repiesenta-  t**""! 
lions  as  to  the  dluation  end  value  of  the  land 
in  Massachusetts.  Tbe  circuit  conrt  entered  a 
monev  decree  against  Knowlton,  and  dismissed 
the  bill  as  against  Hrs.  Hanburj,  and  an  appeal 
taken  by  the  plainUff  is  now  proeecuted  I^  her 
administrator. 

On  eiaminstlon  of  the  evidence,  and  espe- 
cially the  testimony  of  Knowlion  and  Mrs.  Han- 
bury,  and  the  letters  written  by  Knowlton 
before  and  after  the  exchange,  tlus  court  con- 
curs In  the  opinion,  expressed  by  the  Circuit- 
Judge,  that  Bjiowlton  bad  had  some  experience 
as  a  dealer  In  teal  estate,  and  was  quite  capable 
of  taking  care  of  hit  own  inlaresls;  that  in 


what  was  said  br  Ura.  Hanburj,  but  acted 
upon  his  own  ju&ment  and  upon  information 
'ned  by  him  ^om  third  pereoni;  and  con- 


taining tbe  MIL  AJi  tbe  case  tarns  upon  a  pure 
question  of  fact,  depending  npoo  oooflictUig 
evidence,  and  can  be  of  no  vslne  asa  ptaoedanK 


)v  Google 
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SxTPSEU  OODST  or  THS  Ubrkd  Btatss. 


Oct,  Tebx, 


farther  dlacouloii  for  the  teatlmonj  would  be 

In  \he  brief  for  the  u>peIlaDt,  It  li  objected 
th&t  one  letter,  written  by  Eaonlton  to  Hrs. 
Hanbmy  after  the  exchange,  which  strongly 
■uppoTt«  the  concluBion  below,  cannot  be  cod- 
■iaeied,  became  It  was  never  offered  in  evi- 
dence. But  thli  objection  i*  not  open  to  the 
ftppellant.  The  letter  is  found  in  the  record 
part  of  the  evidence  taken  before  the  master, 
and  is  certified  bj  the  clerb  to  have  been  filed 
OD  the  aame  day  as  other  exhibits  ipeciflcall; 
referred  to  in  Mrs,  Haubui7's  depodiion,  and 
the  record  does  not  show  that  any  objection 
wu  taken  tn  Its  admiwion  at  ibe  hearing  Defore 
the  court  It  must,  therefore,  under  Btile  18 
of  this  court,  be  deemed  to  have  been  admitted 
by  conoent 

Dtent  affirmtd. 


GEORGE  D.   CBAGIN,  A^t., 

CHRISTIAN   L.  POWELL  a  aL 
See  B.  O.  Beporter'B  «d.  aBl-TtO.) 


9t]/— action  to  fit  toumjory. 

L  "Bte  power  to  make  and  oOTreot  aurveri  ol  the 

Cillo  land*  l>eIongt  to  the  poUtloal  department  of 
covemment,  and  wUle  Um  landaore  sableot  to 
the  lupervlakin  of  the  Qenernl  I^od  onoe,  Ita  de- 
olBlODe  In  luob  euice  am  unanailable  by  the  courts, 
except  br  a  direct  prooeedinf . 
A  The  eouMataare  power  to  i>roteot  the  private 
'  '  '      '  'lobaa  pnronaaea  landi  iii 


Atfutd  Oet.  te.  1 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Bis- 
tikt  of  Louisiana,  flzlng  a  boundary  line  tie- 
tween  two  ealAtes.    Rtttritd, 

The  facta  are  stated  In  tbe  opinion. 

Mtmn.  J.  D.  Bonas  and  Wm.  Orant,  for 
appellant: 

Courts  of  equity  are  not  bound  to  aaritt  a 
party  In  obtaining  an  unconscionable  advantage 
over  another. 

Mitt.  JtM.R.Oo.t.  OvrnwU,  91 U.  S.  648 
(38:  BtfT):  Ta^or  v.  Brvan,  t  U.  S.  B  Cranch, 
£84(8:88). 

It  is  a  sufficient  act  of  possession  if  a  person 
enters  upon  land  under  color  of  title  and  cuts 
wood  or  ralresa  crop. 

EUieoH  ▼.  Ptai\,  SB  U.  8.  10  Pet.  418  »: 
475). 

Possession  la  acquired  eorpon  H  animo.  One 
who  enters  a  farm  acquires  tbe  poBsesaion  of 
the  whole,  though  he  can  occupy  but  a  small 
qwk 


Bendenon  v.  SL  Oharttt  Otvnh,  7  Hart.  N. 
B.  122. 

The  cutting  of  wood  under  claim  of  tiUe  is 
an  act  of  powesslon. 

Baker  v.  Towlti,  11  La.  480. 

Cultivation  and  incloeure  are  not  necessair 
to  constitute  noasesaion. 

ftuSrt  V.  Sroek,  77  U.  8.  10  WaU.  619  (19: 
lOOS);  Green,  v.  Withertpom,  87  La.  Ann. 
701. 

Prescription,  says  (he  Supreme  Court  of 
Louisiana  in  Pepper  v.  JDuniap,  0  La.  Ann  187, 
is  a  mode  of  acquiring  property  under  article 
84B7ot  the  Civil  Code. 

Under  tbe  Bpaniah  Ijtw  property  could  he 
acquired  by  prescription  against  the  Crown. 

Sancht*  V.  Oomale*,  11  Mart  0.  S.  210; 
MiUhd  V.  U.  B.  84  U.  8.  9  Pet.  7W  (9: 288). 

In  the  Civil  Code  of  Lonidana  there  is  no  ex- 
ception In  favor  ot  the  State. 

Mr.  a.  S.  Whltaker  for  appellees. 

Mr.  Jvttiee  Lsi^ukr  delivered  the  opinion  of 
the court: 

The  appellees,  Christian  L.  Powell.  Joseph 
0.  Ayo,  and  Ludger  Gaidrv.  on  the  first  of 
November,  1880,  brought  an  "action  of  bound- 
ary in  tbe  slate  court  against  tbe  appellant, 
George  D.  Cragin,  praying  for  a  judgment  of 
the  court  to  fli  the  boundaries  between  certain 
lands,  the  property  of  appellees,  and  the  coik- 
tiguous  lands  belonging  to  appellant,  and  that 
he  be  ordered  to  deliver  to  appellees  poesession 
of  the  lands  claimed  and  set  forth  in  their  peti- 
tion. 

On  the  ISth  of  July,  1880,  tbe  cause  was  re- 
moved into  tbe  Circuit  Court  of  the  Unitttl 
States,  on  tbe  ground  of  diverse  citizenship 

The  answer  of  appellant  sets  up  thai  be  and 
blfl  grantors,  who  bad  acquired  the  lands  from 
original  patentees,  bad  been  in  public,  peace- 
able and  continuous  possession  oi  tbe  lands  in- 
citided  in  this  deed  by  well  defined  boundaries  I89SJ 
for  more  than  thirty  yean,  and  without  notice 
of  the  claims  of  any  person  whatsoever;  and 
that  it  is  unnecesaary  to  fix  or  eelabllah  any 
boundariee  as  prayed  in  the  peUtlon. 

On  the  second  of  May,  1861,  on  motion  of 
counsel  for  appellees.the  court  appointed  a  sur- 
veyor, for  lite  purpose  of  ascertaining  and  fix- 
ing the  boundary  Hnea  between  the  properties 
of  tbe  respective  parties  litigant,  and  ordered 
blm  to  report  his  proceedings  within  reason* 
able  time.  By  mutual  consent  of  ponies.  Ben- 
Jsmln  HcLeran  was  selected  by  the  court  as 
such  surveyor. 

On  June  0,  1881,  HcLeran  filed  his  report  of 
the  survey  made  by  hlm,and  Its  results.  From 
this  report  it  appears  that  tbe  township  and 
sections  in  which  the  lands  of  the  parties  are 
located  were  offlcially  surveyed  In  1837  by  one 
O.  W.  Connellv,  as  part  of  the  publicdomain, 
and  that  tbe  plat  of  such  survey  was  filed  hi 
the  Uniied  States  Land  Office  of  tbe  district; 
that  he  considered  this  survey  of  Connelly  so 
Incorrect,  and  tbe  traces  of  ilslincs  and  comets 
so  dilGcult  to  identify,  that  be  was  unable  to 
locate  any  proper  line  between  the  lands  tn 
question,  except  upon  the  basis  of  a  reaurrey 
of  tbe  entire  towni^bip.  In  accordance  with  cer- 
tain corrective  resnrveys  of  adjoining  town- 
ships, which  had  been  made  In  ISOO.and  suoceed- 
ing  years,  by  one  Joseph  Gorllnskl,  a  Deputy 
18SD.8. 


OSAAIK  T.  FOWBLI.. 


CDiMd  Statai  Bvmjot.    Id  thli  view,  and 


HucrejoT  OorliDHlEi  waa  nmurcTlDf  the  ad- 
joiaiag  townshipi."  Withtbia  npon  be  filed 
two  mapa;  No.  1.  a  map  of  hU  olrii  suireT; 
and  No.  3,  a  map  detlgoad  to  exhibit  the  du- 
crepsnclea  between  the  ConneUr  wrver,  and 
the  survey  of  Jo^P^  QorlinaU  aod  that  of 
HcLerao  liinUE'Jt.    Theae  discrepaiidcs  are:  (1) 


the  survey  of  Joeepb  QorliiiaU   aod 

HcLerao  liinUE'Jt.    Theae  discrepaiidc ,_, 

by  the  Oorlliufci  and  the  HcLatan  aorvey*  the 
tonnablp  lacked  half  a  mile  of  betog  six  mtlea 
equare,  the  eaatem  tier  of  aectloaa  uieieof  loa' 
(6041  i^  txtUj  one  half  of  the  area  given  bytbem  in 
Ibe  ofBciaJ  plat,  whicb  official  BDireT  eotab- 
llsbeaafull  township  as  prescribed  by  Uw;  (3), 
by  Conoellj's  plat  "a  bayon.  known  ••  Bayou 
Four  PolDla."  la  located  on  appellant's  lauds, 
wbiUt  by  HcLerao's  map  that  bayou  Is  located 
on  the  lands  of  appellee*.  In  bii  supplement- 
al report  HcLeran  says  "It  am)eara  tbat  Bayon 
Four  Points  waa  enoneoualy  reported  by  tbe 
original  aorvey."  The  report  aUo  says:  "Tbe 
ridges  on  elthei  side  of  toe  bayous  ar«  com- 
posed of  a  rich,  black,  loamy  soil,  .  .  .  and 
when  put  under  cultivatloii  become  tbe  beat 
■ugar  produdng  lands  In  the  South.  The  far 
greater  portion  of  the  township  coDslsla  of  a 
marsh,  .  .  .  wortblessfor  culttvatioD." 

Tbe  line  recommended  by  UcLeran  places 
the  lands  of  the  appellees  where  tboae  of  the 
appellant  are  located  by  tbe  official  surrey,  aad 
thus  gives  to  the  former  the  rich  rldees  along 
tbu  bayous  now  In  tbe  possession  of  the  latter. 
Tbe  appellant  was  required  to  show  cause 
by  the  ivtn  of  November,  1881,  wby  the  report 
of  HcLerao  should  not  be  approved  and  ho- 
molot^ied  as  beinga  true  and  correct  survey 
Id  the  prenilaes.  Thereupon  the  court,  upon 
motloD  of  tbe  appellant,  and  agBinat  the  oppo- 
eittoa  of  the  appellees,  otderea  that  tbe  cause 
be  placed  on  tbe  equi^  docket  and  proceed  as 
in  equity.  OpnoaUtoD  to  tbe  report  waa  after- 
wards duly  fllM,  alleglDg  that  if  approved  the 
appellant  would  be  deprived  of  lands  to  wUch 
he  bdd  titlo  thnxigh  mesne  oouvm'ances  from 


y  line  between  tbe  two 

.-- .o  Ibe  prayer  of  the  original  petition. 

The  primary  object  of  ue  acnon  of  bound- 
ary, under  the  Olvil  Code  of  Louisiana,  is  to 
determine  and  flx  tbe  boundarv  between  ccn- 
^^ous  estates  of  the  respective  nniprietoia. 
The  provision  of  the  Code  in  article  8U,  and 
other  provlEions  nnder  title  5th  of  the  Code, 
(6BS]  that  tbe  limits  must  be  Bxed  according  to  tbe 
titles  of  (be  pa^tiea,  are  held  by  the  Supreme 
Court  of  Louisiana  to  apply  to  cases  In  which 
neither  party  disputes  the  title  of  bU  aniago- 
oiit.  Sprigg  v.  Hooper,  B  Rob.  SOS;  Ztnnmte  v. 
Harang,  17  La.  UDi  BItne  v.  CouHn,  8  La. 
128  U.S. 


is  to  flx  a  line  or  boundary  between  ad- 
joining daima.  When,  therefore,  in  tbeoontaa 
of  tbe  proceedings  Id  this  case,  the  surveyor 
^ipoibted  to  survey  uid  fix  a  boundary  be- 
tween the  rcapecUve  properties  of.  Uw  partie* 
made  a  report,  alleging  mistakea  In  the  official 


from  the  lands  bdd  by  blm  under  a  . 
valid  title,  the  court  below  ordered  tbe  case  to 
be  placed  npoD  the  equity  side  of  tbe  doclEet— 
thus  .  briofpng,  It  was  supposed,  witbln  ita 
equitable  coirnUance  the  essential  liehts  of  the 
partlee,  unaffected  by  the  specUl  llmiiatiou 
goveming  the  action  of  bounoary. 

Todel^mloe  the  grouoda  upon  which  this 
court  is  asked  to  reverse  the  decree  of  tbe  court 
below,  it  la  neceaaaiy  to  advert  In  some  detail 
to  die  facia  as  shown  by  the  record. 

In  1844,  the  United  Slates  issued  to  one  Bach 

tients  to  certain  porticos  uf  sections  10,  19 
_id  99  of  township  30  south,  range  17  eaat,  in 
tbe  southeast  district  west  of  the  river,  accord- 
ing to  the  (^d^  plat  of  tbe  survey  of  said 
lands  returned  to  the  Qeneral  Ixnd  Office  of 
tbe  United  States  by  tbe  surrejor.geueral. 

Tbe  appellant  Is  tba  owner  of  tbe  lands  tbua 
patented  to  Bach;  and  for  many  years  he,  and 
those  under  whom  heclaima,  have  been  in  pos- 
sesstoD  of  the  lands,  which,  according  to  the  of- 
Qcial  survey,  were  embraced  in  said  patent*. 

In  April,  1878,  one  Samuel  Wolf  purchased 
from  the  State  of  Louisiana  portions  <^  the  same 
sections  10,  IB,  and  33,  and  also  portions  of  seo- 
tioDB  U  and  38  of  the  same  township,  all  ad- 
joining the  lauds  of  Oe  appellant  These 
laniis  last  described  were  given  to  the  Slate  aa 
swamp  lands,  under  tbe  Act  of  tbe  80th  of 
March.  184B,  and  were  noted  as  such  on  tbeof- 
flcial  plat  referred  to  above.  In  1879,  Wolf 
sold  this  property  to  Powell,  one  of  the  appel- 
lees, wbo  in  May ,.1880,  sold  an  undivided  halt  jegQi 
to  the  other  two  appellee*:  and  In  the  same 
year  they  brought  thia  action  of  boundary. 

In  support  of  the  decree  ot  the  court  be- 
low It  tt  u^ed  by  counsel  lot  appelleea  thai 
"There  is  notbing  In  tbe  patents  or  title  on  reo 
ord  to  show,  by  word  or  otherwise,  any  dla- 
ttnct  dalto,  dedgnating  tfaetr  location;  notbing 
given  deacriptive  of  the  property,  except  tbe 
towDshtp,  the  section  and  tbe  range;  nothing 
to  describe  Ihe  lands  patented  or  oonveyed, 
eitber  as  high  lands,  swamp  or  overflowed 
lands,  or  as  having  upon  tbem  aay  watercourse 
or  bayou."  He  adinlt*,  however,  tliat  the  plat 
in  evidence  oonlatas  upon  it*  face  the  name*  ot 
certain  bayous,  as  "Bayou  Callllou,"  "Grassy," 
"SalV'^txlothen;  butaays  "thattbeorigiual 
patents  and  conveyances,  apart  from  the  plat. 


Cailliou." 

In  this  view,  which  seem*  to  be  the  one  on 
which  tiie  ooiut  below  must  have  acted,  the 
learned  counsel  Is  mistaken.  It  Is  a  well  set- 
tled prindple  that  when  Mds  are  granted  ac- 
cording to  an  offldal  plat  of  the  survey  of  snch 
lands,  the  plat  itself,  with  all  its  notes,  lines, 
deacripiion*  and  landmarks,  becomes  as  mtich 


m-^iM 


Sdtbekb  Covbt  or  thi  DinTED  ttr^Tn. 


OoT.  TaSH, 


eemed,  u  tf  nch  dewrlpaTe  featurei  w«re 
written  onl  upon  the  face  of  the  deed  or  the 
gnntltMlf. 

The  patent  of  ihe  Stale  of  Loni^na  to  Wolf 
-was  of  Ihe  eMt  half  of  sontbeast  quarter  of 
MCtlon  10,  east  balf  of  east  half  of  section 
10,  etc,  "coalAiniDg  685M,  acres  lldal  over- 
flow according  to  tbe  official  plat  of  ihe  lur- 
vey  of  said  lands  in  the  state  Isad  office," 

5  that  plat  tbe  portiomof  tbe  sections  patent- 
to  Wolf  were  noted  as  tidal  overflow;  and 
ts  guch  they  bad  been  certified  to  tbe  Stale  by 
the  Oeaeral  Land  Office  and  tbe  Interior  De- 
paitmeDt.  By  the  same  plat  Bayou  Four 
Polnla  waa  noted  aa  mnnuig  tbrough  those 

Krtions  of  sections  10, 10  and  32  which  bad 
en  patented  to  Bach,  who  douhlless  entered 
them,  and  obtained  patents  for  them,  because 
of  the  high  lands  so  noted  on  tbls  bayon. 

Equally  unsound  is  the  cooteatton  on  behalf 
of  the  appellees  that  "Tbe  land  was  sold  and 
pslentednot  aa  pointing  to  any  bavou,  nor  with 
reference  to  the  character  of  tbe  land,  whether 
as  swamp  or  high  land."  The  Statutes  of  the 
United  States  make  it  the  duty  ot  the  surveyor- 

Snerol  to  note  "all  water  courses  over  nblch 
ellneheruDsmay  pass;  and  alao  tbe  qunlity 
Of  the  land."  R  8.  g  2886.  1  7.  And  tbev 
provide  that  a  copy  of  the  plat  of  survey  shall 
be  kept  for  public  inlormatlon  In  tbe  office  of 
the  Sutveyor.Qeneral,  in  the  offices  where  the 
tends  are  to  be  sold,  and  also  in  the  office  of 
the  Commissioner  of  Public  Xdmds.  They  fur- 
ther provide  that  "Tbe  bouDdary  lines  actually 
ran  and  marked  in  the  surveys  returned  by 
the  Surveyor-Qenerol  shall  be  established  as  the 
proper  bouDdary  lines  of  the  aections  or  subdl- 
TisloDS  for  which  tbey  were  intended,  and  tbe 
length  of  such  lines,  as  returned,  aball  be  held 
anaconsldered  aa  the  true  length  thereof."    R. 

8.  a  asM,  ^  a. 

The  surveyor,  HcLeran,  Insists  not  only  in 
hisorieinal  report  of  his  survey,  but  also  in  bis 
■econif  explanatory  report,  and  In  bis  oral  evi- 
dence, tliat  tbis  govemmcDtal  survey  is  incor- 
rect; some  of  it  men  incorrect  tban  the  leat, 
hut  especiallv  erroneous  in  the  length  of  its 
lines  and  in  tbe  location  of  BayonFour  Poinls 
on  Ibe  portions  of  the  sections  patented  to  the 
appellees.  The  plat,  be  reporU,  is  totally  in- 
ooDsistent  with  that  of  the  governmental  sur- 
vey, and  should  have  been  rejected  by  the 

Whether  Ihe  ofliclal  surrey  niaae  by  Connel- 
ly Is  erroneous,  or  should  give  way  to  the  ex- 
tent of  its  discrepandea  to  the  survey  reported 
by  HcLetan,  is  a  question  which  was  not  with- 
in Ibe  province  of  the  court  below,  nor  is  it 
the  province  oif  tbtt  court  to  consider  and  de- 
termine. Tbe  mistakes  and  abuses  which  have 
crept  into  the  (^dal  snrveya  ot  the  pnbBc  do- 
nuJn  form  a  fraltfol  theme  of  eomplaint  In 
the  political  Inaaches  of  the  govemmenL  The 
correction  of  these  mistakes  and  abuses  baa  not 
been  deknted  to  the  Judiciary,  except  ss  pro- 
vided by  Uie  Act  of  June  14,  I860, 12  Stat,  at 
L  88,  in  relation  toMexlcaa  land  claims,  which 
was  repealed  in  1804,  18  Stat,  at  L.  832.  From 
the  earUeat  daya  matters  appertaining  to  the 
■urveyofpabllc  or  private  lands  have  devolved 
upon  Ibe  Oommlsnoner  of  the  Genera]  Land 
Cmce,  under  Ibe  mpavlsion  of  &e  Secretary 
of  the  IbIwIot.  &  a.  g  408.  The  commlsion- 
MS 


er.  Id  Uie  exerdae  of  his  supcrintCTdence  over 
Surveyors- General,  and  of  all  subordinale  of- 
ficers of  his  bureau,  ts  clothed  with  large  pow- 
ers of  control  to  prevent  the  consequences  of 
Inadvertence,  mistakes,  irregularity  and  fraud 
in  their  operatiocs.  R.  ^  g  2418;  BtU  v. 
Heame,  60  D.  B.  19  How.  !»S  and  262  [10:614]. 
Under  the  authori^  of  specific  approprialiona 
by  Congress,  for  that  purnose,  the  resurveysof 
public  lands  have  becomtan  extensive  hranctt 
of  the  business  of  the  General  Land  Office. 

Iq  1848,  tbe  But vevor- General  of  Louisiana 
orgentlv  recommended  a  resurvev  of  certain 
towntbipe  in  tbe  district  of  Louisiana,  and  of 
all  lands  fronting  on  Bayou  C&ilUou,  in  Terra 
Bonne,  which  bad  been  aorveyed  by  F.  G. 
Connelly  and  other  named  surveyors.  It  was 
in  accordance  with  thia  recommendation  that 
Gorllnskl  made  the  resurvejs  above  referred  to. 
But  the  Commissioner  of  tbe  General  Land  Of* 
flee  very  soon  put  an  end  to  this  syslent  of  re- 
surveys,  and  in  a  letter  to  the  Surveyor-Gen- 
eral, which  throws  no  little  light  upon  the  sub- 
ject, he  says: 

■ '  The  making  of  reaorveya  or  corrective  lur- 
veys  of  townships  once  proclaimed  for  sale  is 
always  at  the  basard  of  Interfering  with  pri- 
vate rights,  and  thereby  inlrodncing  new  com- 
plicotions.  A  resurvey,  properly  considerel, 
is  but  a  retradng,  with  a  view  to  determine 
and  eBtablisb  lines  and  boundaries  of  an  origi- 
nal survey  .  .  .  but  the  principle  of  retradng 
has  tieea  frequently  departed  from, where  a  re- 
survey  (90  called)  has  been  made  and  new  lines 
and  Donodarias  hare  often  been  introduced, 
mischleviously  confiicting  with  the  old,  and 
tberebv  affecting  the  areas  of  tracts  which  Ibe 
United  Stotea  had  previoiuly  aold  and  otber- 
wiae  dispoaed  of." 

It  will  be  percdved  that  McLeran's  survt^ 
not  only  dlsr^aids  the  old  original  survey  mak- 
ing new  lines  and  boundanes,  but  does  so 
in  contravention  of  the  order  from  the  Land 
Office  that  those  reeurveys  should  not  be  ex- 
tended Into  tbis  township. 

That  the  power  to  make  and  correct  snrveya 
of  Ihe  public  lands  belongs  to  tbe  political  de- 
partment of  the  government,  and  that,  whilM 
the  lands  aro  sunfect  to  the  supervidon  of  the 
General  Land  Office,  the  decisions  (rf  that 
bureau  in  all  such  cases,  like  tiiat  of  other 
special  tribunals  upon  matters  within  their  ex- 
dusive  Jurisdiction,  are  unasaoilable  bv  the 
courts,  except  by  a  direct  proceeding;  and  that 
Ihe  latter,  have  no  concurrent  or  original  pow- 
er  to  make  dmilar  corrections,  if  not  an  do- 
mentaiyprlndpleof  ouiland  law,  Is  settled  by 
such  a  mas*  of  dedsions  of  this  court  that  iia 
mere  statement  is  suffident.  8l»tl  t.  St.  Loait 
Sinaiinq  AB^.Oo.VM\}.%.  AVI, «Hrli\%l:ZX, 
2201  ana  cases  dted  in  lliat  opinion;  U.  8.  v.  8an 
Jaeinto  Tin  Oo.  10  Sawy.  M8,  affirmed  in  125 
U.  8.  278  [81 :  747] ;  0".  A  r.  Flint,  4  Sawy.  61. 
affirmed  In  W.  8.  v.  T^roehnorUm,  08  U.  S.  61 
[36;  031;  SnuAatcv.  fifHsU.SeU.  S.  18  Wall. 
355  Pil:  8851;  Stanford  r.  Taylor,  59  U.  S.  18 
How.  409  [16:4531;  Otydel  v.  Dvfivmt,  68  U. 
S.  ITHow.^  [16: 116];  TTert  T.  CfaflAraft,  58  U.  S. 
17How.  403  [IB:  110];  ^dobm  y.  CliarJ:,  96U.  B. 
1  Pet.  628[7:^)i  Hiimmoerv.  Aiunders,  68 U. 
8. 1  Wall 434  [17:  B091;  Snyierr.  attJettt,  OSU. 
8.  308  [36:  vA;  FnArt.  ffOMiur,  US  U.  & 
103  m-.  811];  OtUMm  t.  iWB^  «  tT.  B.  M 
U8  U.  8. 


dbyGoo^le 


]»«. 


Btaohhlbkso  t.  Poxes. 


Bow.VJim:mS];Fbaardy.Dii!ight,8  U.  S.4 
Cnnch,  421  Rl:  SW];  Ibulor  v.  Broan,  B  0.  8.  S 
Craiich,a8i[8:8e];  Jfe/«wT.Wuit«r,18U.  B. 
9  CrtiDcb,  177  [8:  BMli  Oraig  y.  Ridfora,  16 
U.  S.  8  Wbeat.  5H  [4:  4671;  and  i»ii<w«  T. 
iVnW,  86  C.  B.  10  Pot  412  [6:  470], 

The  rasson  of  Ui<j  rule,  m  stated  br  JumUm 
Catron  in  the  cue  of  Baydti  y.  Di^ttuu,  1* 
"that  great  confoaioo  and  lltigatloD  voald  ea- 
me  if  the  Judicial  trlbnnala  ware  permitted  to 
Interfere  and  oreithrow  llie  pnbUc  nureTi  oo 
DO  other  ground  than  ao  opinloa  that  thej 
could  have  (he  work  Id  the  field  better  done 
and  dlrlsloDB  more  eqnltably  made  tbui  Uie  do- 
portment  of  public  Unds  oonld  do." 

It  b  conceded  that  this  powo-  of  superrUoD 
and  correctloD  bj  the  Commladoner  of  the 
Geoeral  Land  Office  is  subject  to  neceMar;  and 
decided  limltBttons.  Nor  is  it  denied  that, 
when  the  Land  Department  has  once  tnadeand 
approved  a  goverameiital  sarrey  of  public 
lands  (the  plats,  maps,  field  notes  and  oertlfl- 


_.  o  protect  the  prlTatari^ts 
of  k  par^  who  has  purchased,  m  good  futh, 
from  the  goTemment  agalost  the  tDterferences 


ir  approiniations  of  oorrectlTe  resurrejs  made 
or  tDat  department  nibseqnentlT  to  such  dispo- 
■iuon  or  sale.    But  there  is  nothing  In  the  dr. 


_  je  appellee,  Powell,  is  a  suirefor,  who,  in 
the  year  1877,  while  employed  by  appellant  to 
make  a  survey  of  hfs  plan taUon,  thought  be  dis- 
covered an  error  in  the  public  lands,  whereby 
it  would  appear  thai  his  lands  wen  not  in  fact 
situated  on  Bayou  Poor  Points.  From  his  own 
evidence  it  is  shown  that  he  induced  Wolf  to 
obtain  the  patent  from  the  State  of  LooUana 
for  the  land  which  he,  the  said  appellee,  pur- 
chased from  hbn.  When  he  purdtased  tbls 
land  from  Wolf  he  knew  that  the  tracts  to  which 
hewaslaylng  claim  had  been  possessed  andcuUi- 
ratedby  the  appellant  for  a  long  period  of  years. 

An  advantage  thus  obtained,  a  court  of 
equity  will  not  readily  enforce;  As  was  s^ 
in  Taylor  v.  Brcwn,  9  U.  B.  0  Onncb,  S84  [8: 
88]:  "The  terms  of  the  subsequent  location 
prove  that  the  locator  considered  himself  ss 
comprehending  Taylor's  prcTioua  entry  within 
bis  lo<»tion  ...  He  dther  did  not  mean  to 
acquire  the  land  within  Tay'c;'*  entry,  or  he 
is  to  be  considered  as  a  man  watching  for  the 
accidental  mistakes  of  otheii,  and  prepwing  to 
take  advantage  of  them.  What  is  gained  at  law 
by  B  person  of  this  deecrlption,  equi^  wll]  not 
take  bom  him:  but  it  doe*  not  follow  that 
equity  will  aid  his  views." 

For  the  reasona  abovestaled,  (As  Atertt^Hu 
Oinmit  (kfart  it  rtMned,  with  directions  to  dis- 
miss the  petldoo  of  the  plaintiSs  below  at  their 
Mats.    Boordtrtd, 


BSNEBTO  PONCE. 
ess  B.  a  Beporter's  ed.  M-flBU 

nndamori— wftsR  tuUon/iir  it^tuti^K  not 

nutatned, 
18ft  V.  8, 


B  of  the  words 
manirtaetaring    - 
list  for  leTaral 

Olds  ■*Ii«N0T- 

I  In  the  Kmo 
■ed  t>7  defend- 
Hilar  brud  of 


APPEAL  from  a  decree  of  the  Orcuit  Court 
of  the  United  Slates  for  the  District  of 
Haioe,  dismissing  an  action  to  enjoin  the  use 
of  a  trademark.    AMmud, 
Beported  below,  88  Fed.  Bep.  480. 

Statement  by  Mr.  /tutfes  HKrlao  i 
This  is  a  traaemark  case.    The  (olndpal  re- 
lief asked  by  the  appellants,  who  were  the 


and'serrants,  from  using  as  a  trade-name  in  thdr 
busIaesB  of  manufacturing  and  selling  cigan, 
the  words  "Normsndie,"  or  "E.  P.  Norman- 
da,"  or  "La  Nonnanda,"  or  "Nonnanda;" 
such  use  of  those  words  being  it  is  alleged,  a 
violation  of  the  tight  of  the  ^alntUb  to  Uie  ex- 
clusive use  of  the  words  "  La  Normandi "  and 
"  Normandi "  in  their  business  of  manufactur- 
ing and  selling  dgars  of  a  certain  kind. 

It  is  alleged,  among  oUier  things,  that  one 
Asher  Bilur,  of  New  York,  was  engaged  from 

1858  to  1865  ' * ' "  --.-.-- 

dganoi  „    _  .     , 

which,  of  superior  quality,  were  called  " 

Normsadi,"  and  were  put  up  in  boxes  contain- 
ing two  hundred  and  fifty  each,  labeled  and 
branded  with  those  words;  that,  being  of  fine 
stock,  skillfully  made,  and  of  a  shape  that 
pleased  the  eye,  hisdsars,  of  thst  kind,  became 
widely  known,  gainW  great  favor  with  the 
public,  particululy  in  lie  New  England  Statest 
that  the  flnt  use  by  any  one,  engaged  in  (he 
manufacture,  packing,  or  sale  of  ct^rs,  of  the 
words  "  La  Noruiandi "  or  "  Normaodl "  was 
by  him,  those  words  constituting  bis  trademark 
for  dgars  of  the  above  descripaon;  that  on  or 
about  February,  1865,  he  assigned,  sold,  trass- 
feired  and  conveyed  to  the  plaintUf,  Michael 
Btacbelberg,  bis  heirs  snd  assigns,  all  his  rif^t, 
title  and  interest  in  and  to  the  exclusive  use  of 
the  wtnds  "  La  Normandi"  and  "Normandi:" 
that  on  or  about  January  1,  1878,  the  plaintlUs 
formed  a  partnenhlp  under  the  firm  name  o* 
H.  Btacben)^  &  Oo. ,  said  trademark  becomlLg 
their  Joint  property:  that  slnM  uiA  aastgnment 
they  have  been  engaged  In  manufacturing 
dgars  under  the  names  "La  Normandi"  and 
"Normandi,"  bestowing  great  care  upon  their 
"^-   up  in  btiDcbes  (each 

^ ...    .1  peculiar  colored  and 

striped  ribbon),  and  offering  them  for  sale  in 
boxes  contalDing  two  huncfted  and  Uttj  dgars 
each,  bnmded  with  the  words  "La  Normandi:" 
end  that  they  have  incurred  great  expense  in 
bringing  such  cigars  so  named  to  pntillc  atten- 
tion, whereby  large  profits  have  accrued  from 
their  sale. 

The  hUl  alM>  states  that  on  the  ISth  of  FeH 


packing;   putting  them 
bunch  being  tlea  with  a 


SuTBuo  ContT  or  tkb  Owttkd  8Ti.Txa. 


Oct.  1 


"Nor- 

maDdi"  u  alndemark,  uid  Harcb  7, 18T6,  re- 
««lTed  from  tbU  offloe  k  certlflcate,  ahowlDg 
fuch  record;  that  after  said  aadgnment,  and  up 
to  the  date  of  aod  since  micb  depoalt,  they  hare 
used  the  word  "  NormaDdl,"  with  the  prefix 
"Ln,"  and  that  by  TJrtne  of  BQch  assignment, 
and  of  their  nnliiienupted  uae  of  the  words 
"IiaNormaDdl,"Ui^BOiuired  and  have  the  Bole 
and  eicliuive  right  louse  thetn,  aa  a  (ndemark. 
Il  Is  further  aUeged  that  slnoe  Janua^  1, 
1881,  the  defendaotTonce  haa  Iwen  manulact- 


La  Noimandi  dgara,  and  has  put  them  In  boxes 
of  the  same  patteni,  cenetal  ?bape  and  size,  and 
Hed  with  ribbona  colored  and  striped  and  re- 
lembllDg  the  ribbona  used  bv  tliem,  his  boxea 
beine  branded  some  with  "Kortnanda,"  some 
"B.  P.  Normauda,"  and  otben  "Normandie;" 
whereby  the  defendant  has  fraudulenily  jm- 
poeed  and,  unleatreetrsined  from sodoln^,  will 
-continue  lo  impose  upon  the  public  his  cigars  aa 
as  the  leal  "  I^  Nonnandl  deaia,  manufact- 
ured, put  up,  and  sold  StatbyBiiur  and  after- 
wards by  the  plaintiffs,  and  whereby.  &1^.  great 
tiDd  Irre  pa  reble  Injury  wUI  bedonetoibepbunt- 
iffs  Id  their  business. 

The  defendant  admits  In  bis  answer  that  he 
liaa  sold  cigwa  under  the  brand  or  label  of 
"  La  Normanda;"  but  thoae  words,  he  sUeges. 
liaTe  always  been  accompanied  on  the  boxes  or 
packa^  containing  (hem  by  the  words  B.  P., 
«r  B.  Ponce,  or  Erneato  Pon(«,  and  sometimes 
by  the  words  •Tortland,  Maine,"  thus  indicat- 
ing the  manufacturer  and  the  place  at  which 
ills  ingara  were  made;  denying  that  his  linde- 
roark  infilDges  the  alleged  irade-aame  of  the 
plaintiffs,  or  that  he  Intends  to  uae  any  trade- 
name of  theiis,  helnrisls  that  Bihirdld  not,  and 
could  not  have  an  eiclualTe  rjnit  to  the  words 
"La  Normandi"  aa  atrademark;  that  the  words 
"  Normandi"  and  "Normanda"  are  of  foreign 
origin  and  of  different  slgniflcaliaiis,  the  former 
being  a  geographical  and  the  latter  a  personal 
name;  thattheword  "Normanda"  has  long 
been  pubUdy  used  aa  a  Dame  or  designation 
for  dgars,  was  stamped  upon  bora  and  pack- 
^ea  containing  them  long  prior  to  any  of  the 
aUeaed  rights  of  the  complains  nta;  and  that 
•ucSterma  were  in  pobllc  uae  aa  a  d^gnadng 
mark  for  a  manufacture  of  dgan  at  HaTsoa  aa 
«arly  as  1661,  and  were  so  naed  In  that  year  aa 
a  brand  for  dgan  put  up  and  aold  by  him,  at 
weU  as  by  others.  He  contends  that  there  Is 
nothing  In  the  shape  or  alse  of  bla  dgars,  or 
In  tbe  manner  In  which  hBbnndlesortles  them 
ap,whlchcan  be  exduslTdT  appropriated  by  the 
pUntifla.  In  respect  to  the  use  of  Ae  words 
"  La  Normandie,^'  he  deuiea  that  be  has  ever 
manufactured,  or  ordered  to  be  manufactured, 
any  dgars  toanded  with  those  words,  although 
In  the  courae  of  his  business  be  has  bought  and 
sold  other  and  common  brands  of  dgars  marked 
in  that  way.  • 

It  was  In  proof  that  the  alleged  trademark. 
La  Nonnaodl,  was  used  by  the  aEsignor  of  the 
pWntlffs  K.  part  of  a  label  that  consisted  of 
those  words,  printed  at  the  top  thereof;  a  plrt- 
ure,  immediately  below  those  words,  of  the 
nierior  ol  a  dgsr  factory  while  occupied  by 
&79 


the  employfie  of  the  manufactmer;  and  a  bo 
simile  of  Bllpr's  signature,  tOKetber  with  tlie 
initials  "A.  B."  The  label  usedby  the  plaint- 
iffs consists  of  the  words  La  Normandi  at  lu 
lop,  beneath  thoae  words  a  picture  of  tbe  ioiu- 
rior  of  a  cigar  factory  as  above  staled,  and  Mt 
the  bottom  of  the  picture  the  following  wunid 
and  a  fac^mile  rigiuiture  of  H.  Stachdberg,  in 
wit;  "Qenuine  La  Normandi ^—^S^arsaie 
branded  with  my  IniUals  and^^'the  labels 
iiiside  are  Ngneo  In  my  own^^^hand writ- 
ing. M.  Biacbdberg.  Entered  according  to  Act 
of  Congr.  A.  D.  1888  by  H.  Stachdbei^  In  the 
Clerk's  OflSce  of  the  Die.  Court  of  the  Southern 
District  of  N.  Y." 

By  the  decree  below  the  bUl  was  dlunissed, 
npoD  tbe  ground  that  when  a  right  to  the  use 
uf  a  trademark  is  transferred,  either  by  the  act 
of  the  original  owner  or  by  operation  of  law, 
"  The  fact  of  transfer  ^ould  be  stated  in  con- 
nection with  its  use;  otherwise  a  deception 
would  be  practiced  upon  tbe  public,"  BtaeM- 
berg  r.  Fimce,  SS  Fed.  Bep.  «0. 

Mr.  Rowlftad  Cox,  for  appellanis: 

When  the  trademark  is  affixed  to  articles 
manufactured  at  a  particular  establishment, 
and  that  establishment  is  transferred  to  others, 
the  right  to  tbe  use  of  the  trademark  may  t>e 
lawfully  transferred  with  It. 

Kiddy.  Johruon.  lOU U.B.  SIT ^: 76S);  Bant 
\.Ohants.  143 Mass.  592,  8  New  Eng.  Rep.  708; 
RuttiaCemeal  Co.v.  £«  Paf«,  6Nen  Ens.  Rep. 
877;  Dizon  OrucibUGo.v,  Ovgeenhetm,  8  BrewsL 
821;  FiUcint  t.  Blaekman,  18  Ulatcbf.  44G; 
Skinner  v.  Oaka.  10  Mo.  App.  46  (Am.  Trade- 
mark Cases,  Price  *  Stuart,  473);  Warren  y. 
Warrtn  Thread  Co.  134  Mass.  347;  Oofas  t, 
Tontmierrt,  4  Woods,  B65;  Morgan  t.  Bogert, 
19  Fed.  Bep.  096;  Bmion  v.  StratWi,  13  Fed. 
Bep.  686;  Begeman  t.  Begmtan.  8  Daly  (N.T.) 
6  and  cases  cited;  PuUmy.  BeUtn.i'BTevtit.ii. 

nie  right  to  use  the  trademark  of  the  origi- 
nal proprietor  passes,  with  the  good  will,  by 
operatloD  of  law,  to  an  executor  ur  to  the  as- 
signee of  a  bankrupt. 

mgeman  v.  Hegeman,  8  Daly  (N.T.)  1. 

If  the  mark  Is  of  such  a  nalure  that  it  can  be 
made  the  subject  of  a  lawful  asdgnmenl  It 
pasaea  with  the  sale  of  (he  good  wiU  by  the  origi- 
nal proprietor. 

OlendH.  ^g.a>.r.Eaa.ii^.Y.  332;  Aim- 
vortk  T.  WalfMilM/,  86  L.  J.  Ch.  SSS;  MeLtait 
T.  Fleming,  86  U.  &  349.  !S0  0Si:  880):  Sumia 
Omaenl  Oo.v.  Lt  I^,  6  N.  Eng.  Hep.  077,  and 
cases  died. 

The  infringement  la  too  plain  to  admit  of  a 
diflereoce  of  opinion. 

CaiwMd Mrg.Oe.y.CdtoniU  4Sr-£b.  89  Fed. 
Htm.  84;  i»M-T.  Abraham;  B3  N.  f .  519. 

kr.  WllllMB  Honry  ClUTovd.  for  appel- 

No  man  can  appropriate  to  himself,  as  a 
tredemBTk  on  hla  manufacture,  any  word  or 
Bvmbol  in  common  use  as  a  dealgnalion  of  n 
class  of  the  same  kind  of  goods. 

Singer  Mfg.  Co.  v.  Stanage,  6  Fed.  Rep.  383; 
SAeneood  v.  Andreoi,  5  Am.  L.  Beg.  N.  8. 68B. 

The  word  Normatula,  such  as  -  used  by  the 
respondent,  is  an  old  and  common  mark  or 
designation  for  the  hind  and  make  of  dgan  he 

EiU  up.    It  is  older  than  the  word  JformatuU, 
such  connection. 


■uses. 


«B88. 


Uhitbd  Statbb  t.  Iboh  8ii.tbb  Himra  Co^ 


Bt  Hude,  aeb.  Dig.  801;  Be  Emit  A  Oo.  Id. 
468;  Jblcaii t.  Ftmiiig,9a  U.  a.  945  (U: 638); 
ZJW.  ASTCaiua  Cto.T. Oto-i, 80  TJ.  6. 18  Wsll. 

tsa  (20:  les). 

There  b  hen  not  only  no  Utempt  to  paw  off 
Ihe  goods  M  those  of  anotber,  but  no  poaslbil- 
Ity  of  It;  and  It  U  onl;  oo  tUi  groiud  ttut 

mcery  Inlerpom  to  protect  the  oomplalniuit 


T.  dark,  tupra. 

No  areument  can  he  dnwn  tnta  the  ilinl- 
'  laiitf  or  the  two  wiadt  Normanda  andJITer- 
■man^ 

jaonitf  T,  Otitttr,  8  FaL  Off.  Oas.  468. 

It  la  eatenti&I  to  a  lawful  trademark,  that  It 
«howB  the  orlgjn  and  mannf actuie  of  the  gooda 
In  some  war. 

DptoD,  Trademarks,  186;  IM.  A  H.  Oanat 
Co.  T.  Vlark,  ttipra;  Leather  (Hoik  Oo.  r.  Am, 
Leatfier  Cloth  Co.  II  Jur.  N.  B.  018;  Cox,  Am. 
Trademark  Caaea,  6S0;  Manhattan  Meiieiiu 
Co.  y.  Wood.  106  U.  8.  228  (27: 708). 

If  anyone  Imitates  a  trademark  M>  as  (o  sell 
hla  owu  EoodB  as  and  for  the  xooda  of  tbe  one 
possessed  of  the  trademsTk,  tQen  he  takes  his 

eoperty  wllfaout  right,  and  so  is  liable  to  tbe 
nful  owner  of  the  trademark. 
Upton,  Trademarks.  22. 
A  trademark    canoot  condst  of   word  or 
words  alone,  and  be  a  lawful   trademark;   It 
must  have  (being  a  purely  fanciful  name)  some- 
thing else  to  complete  the  legal  requirements  of  a 
I  trademark;  it  must  hare  some  accompanyloK 
:    words  to  deoole  tbe  origin  or  manufacture  of 
the  goods,  or  complainants  must  show  that  tbe 
words  La  Normandi  have  come  to  siniity   a 
maoufacture  of  tbis  particular  brand  of  cigars 
«nd  become  assodated  with  their placeof  busl- 

JA>rrtf<mT.CEMS,2Pat.0a.Gaz.  644;  McLean 
T.  FUming,  06  0.  8.  240  (24:828). 

A  trademark  in  order  to  be  valid,  moat  In 
Mome  way  show  tbe  origin  and  owneiBhip  of  the 
foods  to  which  it  is  attached. 

Da.  4b  a.  Canal  Oo.  v.  mark,  80  U.  8.  18 
Wall  822  (20:  C89). 

All  who  use  trademarks  Indicating  that  the 
articles  were  originally  manufactured  or  owned 
\iS  otbers,are  practicing  an  imposition  npon  the 
public.  Eveiy  assignee  or  purchaser  who  ha* 
the  trademark  of  tbe  original  proprietor,  with- 
out indicatlDK  that  he  is  the  asugoee  or  pur- 
^laser,  is  in  this  poddon. 

Sherwood  v.  Andreat.S&m.  L^Reg.  N.8. 088: 
Purtridgev.  jr«neA,SHow.  App.Caa.54T;  Jfa»' 
iatlan  Sitdidne  Oo.  T.  Wood,  supra,'  Biegtrt 
./lUoO,  61  Ud.  286. 


«nt  from  ustog  the 'words  "  La  Normands' 
"  Normanda"  as  part  of  a  brand  or  label  for 
cigars  manufactured  or  sold  by  him.  If  Itwas 
satiafaciorily  shown  that  those  words  were  not 
used  Id  the  trade  to  desiguata  a  particular  kind 
of  cigars,  until  after  the  words  'LaNormandi" 
or  "  Normandi ''  had  become  a  part  of  the 
established  trademark  of  Bijur,  it  might  be 
necessary  to  consider  whet  ber  the  tormerworda, 
taken  In  connection  witli  ihe  entire  label  or 
188  U.  8. 


brand  used  by  the  defendant,  his  mode  of  packr 


Ing  the  belief  that  they  were  the  same  cigars  as 
La  Normandi  cigars,  manufactured  and  sold 
by  BlJur,  and  hy  the  plalntiffa  But  no  such 
case  is  nutde  by  the  proof.  On  the  contrary  it 
appears,  by  a  prepondennce  of  eridence:  1, 
that  tbe  mode  In  which  Bijur,  and  after  him 
Slacbelbei^  ft  Co.,  padced  tbefr  L*  Normandi 
dgars,  the  kind  of  boxes  used  by  them,  the 
nmnber  of  dgan  In  each  bunch,  tbe  particular 
color  of  the  ribbon  or  tape  around  each  bunch 
of  twenty-flre,  the  puttine  of  two  hundred  and 
fifty  dgua  In  each  box,  and  the  rise  and  shape  of 
the  d|i^rs,were  all  old  in  the  trude,  preceding. 
In  point  of  time,  the  adoption  by  ffijur  of  the 
words  "  Iia  Normandi  as  part  of  his  trade- 
name; .2,  that  for  several  years  prior  to  tbe 
adoption  by  Bljot  of  bis  trademark,  and  from 
about  that  date  nntil  tbe  bringing  of  this  eoit, 
cigars  resembling  the  La  Normandi  cigars,  la 
size  and  shape,  in  tbe  color  of  the  ribbon  or  tape 
by  which  the  bunches  of  twenty-flve  were  lied, 
and  in  the  manner  in  which  thej  were  put  up 
and  packed,  were  and  have  been  made  and  sold. 
In  quite  large  nimibers,  in  diOerent  parts  of  this 
countrv.  under  the  name  of ''  La  Normanda." 
An  enort  is  made  to  discredit  the  eridence 
estahlisblug  these  tacts,  by  ^bowing  by  witness- 
es, engaged  for  many  years  in  the  business  of 
manufacturing  and  selling  cigars,  that  they 
never  knew  or  heard  of  any  being  sold  under 
the  name  of  "Lit  Normanda."  But  tbe  evi- 
dence 10  that  effect  is  entirely  negative  in  its 
character,  aod  Is  not  sufficient  to  overcome  the 
direct,  positive  testimony  of  witnesses,  some  of 
whom,  as  early  as  1858,  actually  manufactured 
and  sold  "La  Normanda"  cigara  of  the  kind 
above  deaoribed,  while  others  remember  that 
domestic  cigars,  under  that  desi^ation.werein 
the  market  before  Bijur  commenced  the  manu- 
factureof  the  "LaNormandi"  dnrs.  Inthia 
view  of  the  evidence  tbe  plalntllb  are  not  en- 
tiUed  to  the  relief  asked.  The  adoption  by 
Bijur  of  tike  words  "La  Normandi,"  as  part  of 
his  trademark,  could  not  lake  away  the  right 
previously  acquired  by  the  public  in  the  use  of 
the  words  "  La  Normanda  "  as  Indicating  a 
particular  kind  of  clgaia. 

This  concltuion  ia  suffldent  to  dlapose  of  the 
case,  and  renders  It  unnecessary  (o  conrider 
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DMtals,  and  every  lacUity  is  afforded  for  tli 
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la  B  Uthfnl  compUUuioe  wlUi  tl 


pllout  f  of  "a  pMent  wni  ]>^i^& 
"—  •o  set  it  uttteTThe  " 


8.  The  Duiden  or  proof 

GoTeninMDt.   ''^- 

«at,tlMtnwii 

the  Oon 


iTiiftnoe  wt 


^upODSufBoteTitet.. 

. .. n  oomplled  with  bj  the 

JomnmBnt  ohnrged  wlfii  (he  alienation  of 

pubUo  Iniida,  oui  011I7  b«  ovoronma  by  clear  and 
oonrtQclDg  proof. 

4.  "Hie  tenn  "  i>)aaer  dalu."  aa  need  In  aeoUoo 
tSS3  B.  e~  meana  gioimd  that  iodDde*  raloable  de- 
poeita  not  In  place,  that  is,  not  Axed  io  rook,  Irat 
which  are  fai  a  loose  states  B7**Teliu  or  lodes,"  aa 
there  used,  are  meant  lines  or  •ggresattoiM  of 
metal  embedded  Id  qiMrta  or  uthei.iook  In  plaoe^ 
A  lode  niB7  and  often  does  oontaln  mora  then  one 

5.  n>e  ammnt  of  land  wlilah  msT  ba  taken  nn  u 
the^Mp 


at  as  a  lode  cbdiD,  and 


(Ttaie 


obtabted,  are  dlf- 
hjthe  leepeotlTe 
1  which  t£er  are 


also  dlSuent. 
ezoeptloD  of  the  statute  cannot  be  en- 
~  tite  patent.  Ttie  statute  only  ezoepta 
d«  "dajmad  or  known  to  ailiit."  at  {he 


lodea  ''dalmed  or  known  to  exist."  1 


r  lode  Is  known  tl 

— jf  llie  placer  clali 

itlon  tor  a  patent  wlilch  does  not  li 


e  application  Is  made  for  the  pa^t,~and 
•luvMidedateof  "- — '—'■ 

wlthio  the  bonndarles  ^ 'ibe 
appUaatlon  tor  a  patent  wlilt' 

aboanappUoatlcnfortheTeln 

etrued  sa  a  oontdostre  declaration  thst  Um  olaim- 

'  '  uno  right  of  poMesiloti  to  it;  butwheiethe 

nee  or  a  mn  or  lode  In  a  plaeer  claim  Is  not 

a  at  the  tlineof  the  application  for  a  patent, 

^Tument  wHI  oODTer  all  Taluable  mlneial 

IT  deppatta  mbsequcoUr  found  within  tbe 

leaoftheoblm. 

8.  It  Is  not  enough  that  there  may  hare  been 
some  Indicatlona,  br  outoropplojn  on  theBurfaoe, 
of  theexMenoeot  lodes  or  relniof  rock  In  place 
bearing  gold,  or  silTer  or  other  metal,  to  juatUr 
■oengnaUon  as  "known"  veins  or  lodes.  To 
'.  that  designation  tbe  lodes  vt  veins  must  be 
ertalBed,aiidbeorBa<Ai< 


jnetl£r  flieli 

t.  Ti»  snbseqiient  disooTerr  of  lodes  apon  the 
mmid,  imd  flirtr  suooewtul  worklng^&ea  not 


afteotthagoodfa 
be  detenuned  b; 


bd^ttf  jheap^lcatliNi.  ^Ttalm 


on  the  land  doee  not  affeot  tbe  appUcanfa  olalm  to 
a  patent  for  a  placer  claim. 

11.  The  sufflclen^  of  tlu  work  performed  and 
impTOremente  made  upon  eaob  of  the  olaJma  pa- 
tented la  snfflclentl7  shown  brtbe  oertlflaate  ofthe 
Survteror-Qeneral  of  the  united  States  for  the 
State  in  whlob  the  olalm  la  aituat«a. 


Argued  UTop.  IB,  1& 


No.  89.] 


J  Ike.  17, 1888. 


I  the  TJolled  Btatea  for  the  District  of 


lUwed  placa  mjalng  claims.    Affirmti. 

I&poited  below,  A  Fed.  Rep7S66. 

Tbe  facts  are  fully  stated  In  the  opinion. 

Mr.  G.  A.  J*Bkg,  BoKeitor-QtKeral,  tor 
appeUant. 

Mr.  Ih  S.  IHzoB  for  appeileea. 

Mr.  JiitUea  Unld  deUvered  the  opinion  of 
theoouib 

This  la  a  eult  Id  equity  bnmght  bv  tbe 
United  States  against  the  Iiod  Silver  Mlolng 
Oompaoj,  a  corporation  created  under  tbe  laws 
of  New  Tork,  and  James  A.  Sawyer,  a  dtlzen 
of  Colondo,  to  cancel  two  patents  for  alleged 
»7t 


placer  mining  claims,  known  respectlTely  aa 
tbe  PanchOD  Placer  claim  and  tbe  Btinscn 
Placer  claim,  situated  in  tbe  County  of  Lake, 
Cobrado.  Both  patents  were  issued  to  the  de- 
fendant Sawyer,  and  tbe  larger  part  of  tbe 
claima  were  subeequeotly  conveyed  by  him  to 
tbe  defendant  corporation. 

Tbe  FuDchon  claim  embraces  118  acres  and 
s  fraction  of  aa  acre.  The  patent  lor  it  bears 
date  Koveraber  IT,  1881,  ana  was  Issued  upon 
an  entry  made  April  22,  1680. 

Tbe  Btinson  claim  embraces  131  acres  and  a 
fraction  of  an  acre.  The  patent  for  it  bears 
date  June  IB,  IS81,  and  was  issued  upon  an 
-—  made  AprU  27, 1880. 


fraudulent  represealations  that  the  land  em-  WfU 
braced  by  them  was  placer  mining  ground,  and 
cootainea  no  veins  or  lodes  of  quajt£  or  other 
rock  bearing  gold  or  silver  or  other  metal,  and 
Ibat  the  patentee  had  performed  the  work  up- 
on each  tract  required  by  law  to  entitle  him  to 
enter  it  aa  a  placer  claim;  whereas,  in  fact,  Ibe 
land  was  not  placer  minlug  ground,  but  Innd 
containing  sundry  veins  or  lodes  of  quartx  or 
other  rock  bearing  gold,  silver  aod  lead  of 
great  value,  whicE  waa  well  known  to  Ui« 
patentee  od  bis  application  for  the  patents;  and 
tbat  the  work  required  to  enter  ibe  tncls  aa 
placer  claims  had  never  been  performed. 

The  bill  also  alleges  tbat  tbe  defendant  Saw- 
yer bad  previously  made  several  locations  of 
lode  claims  on  this  ground,  and  tbat  cerlifl- 
catee  of  these  locatioDS  bad  been  recorded  to 
tbe  office  of  tbe  recorder  of  Lake  County;  tbat 
he  afterwards  entered  Into  a  conspiracy  with 
one  William  E.  Stevens  and  Levi  Z.  Letter,  of 
Colorado,  to  defraud  tbe  United  States  of  tbe 
lode  claims  and  tbe  timber  on  tbe  land,  of 
wblch  there  was  a  valuable  growth,  by  obtain- 
ing patents  of  the  land  aa  placer  ground,  for 

the  bar  '■    *   ' '        "   '   '    '  '    " 

ant,  th 
tbeyw 

fendan ,._     

and  lake  up  tbe  ground  ta  placer  claims,  and 
Stevens  and  Leiter  were  to  advance  tbe  neces- 
Boiy  funds  for  tbat  purpose;  tbat  when  itie 
paienU  were  obtained  Sawyer  was  to  receive 
ui  consldeiatloD  of  bis  services  In  tbe  maUer  a 
portion  of  tbe  claims;  and  tbat  the  patents  in 
question  were  obtained  In  execution  of  tbis 
conspiracy.  ^ 

These  all^ations  are  specifically  denied  by 
the  defeodanu  in  their  answer,  and  the  proou 
In  tbe  case  were  directed  to  establish  them  on 
tbe  one  band  and  to  refute  them  on  the  Mher. 
If  established,  the  Gtevemmenl  could  justly 
demand  a  cancellation  of  the  paleuls.    Tbe 


most  liberal  spirit,  aod  those  lands  are 
open  to  the  acquisition  of-  every  citizen  upon 
coodilionB  which  can  be  readily  complied  with.  f 

It  is  the  policy  of  tbe  Government  to  favor  Uie 
development  of  mines  of  gold  and  silver  and 
other  metals,  and  every  facility  is  afforded  for 
tbat  purpose;  but  it  exacts  a  faithful  compii-  fcm 
once  with  tbe  conditions  required.  There  must 
be  a  discovety  of  the  aloeral,  and  a  enffldeni 
exploration  ot  the  groaod  to  show  this  fact  be- 
yond queMioo.    The  form  also  in  which  the 
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ilnonl  appotn,  wtaetlier  In  plaoen  or  In  veins, 
idea  or  ledsei,  miut  Dedlsdoeed  BO  far  u  Bscer- 
ilned.  MurepreaeDtatlon  knowingly  ta 
>  thcM  mstteit  by  the  applicant  for  a 


the  mat  right  lo  demand  a  cancellatioQ  of  the 
conTsyaocM  of  the  Unll«d  Stalei  irhen  ob- 
tained bj  falee  and  frandalent  TepreaentatioDB 
M  a  private  Indlvldua]  when  aconveyance  of  his 
lands  la  obtained  In  like  manner.  In  this 
respect  the  United  States,  aa  a  landed  propri- 
«tOT,  standi  upon  (be  same  tooting  with  the 
private  dtlteo.    The  burden  of  ivoof  in  andi 


s  Is  npOQ  die  Qovemment,  The  pienunp- 
■|ng  the  patent,  even  when  dlrectlv 
at  It  was  issued  upon  saffldent  evi. 


dence  tbat  the  law  bad  been  compiled  with  br 
the  officers  of  the  Oovemmeot  charged  wltH 
the  Blleuatioa  of  public  lands,  on  only  be  over- 
'Come  b;  clear  and  convincing  proof.  In  eev- 
'eral  cases  recently  before  this  court  the  charac- 
ter and  degree  of  pivof  required  to  set  adde  a 
patent  for  land  of  the  United  States  laened  In 
dne  form  by  their  offlcera,  where  they  have 
had  jurisdictton  over  the  subject  and  have 
observed  the  various  proceedings  preliminary 
to  Its  ismie  required  oy  law,  have  been  dis- 
cussed and  determined,  and  ndes  laid  down 
which  mnat  control  In  fntnre  cases  of  the  kind. 
In  Maxwell  Land  Orant  Cam,  which  was  be- 
fore us  at  October  Term,  1880,  this  qnestion 
recdved  careful  consideration.  121  U.  8.  835, 
ST9,  881  [80:  949,  9S8,  V09].  The  court  there 
said,  by  Mr.  Jmtiet  Miller;  "The  deliberate 
action  of  the  tribunals,  to  which  the  law  com- 
mits the  deteiminatlon  of  all  preliminaiy  qnn- 
ttoos,  and  the  cootrol  of  the  processes  by  whldi 
thia  evidence  of  title  Is  isnied  to  the  grantee, 
demands  that,  to  onnnl  such  an  Instrument  and 
deelTOf  the  title  claimed  under  It,  the  focta 
on  which  tills  actlOQ  Is  asked  for  must  be 
dearly  established  by  evidence  enUrely  satla- 
tacton  to  the  court,  and  that  the  case  ilseU 
must  be  wttbin  the  class  of  causes  for  which 
such  an  lastrument  may  be  avoided."  And 
again:  "We  take  the  general  doctrine  to  be. 
(bat  when  in  a  court  of  equity  It  Is  proposed 
to  set  aside,  to  annul  or  to  correct  a  written  in- 
itmment  for  f  rand  or  mistake  in  the  execution 
of  the  Instrument  itself,  the  testimony  on  which 
this  Is  done  must  be  dear,  unequivocal  imd 
coDvinclng,  and  that  it  cannot  be  done  upon  a 
bare  preponderance  of  evidence  which  leaves 
the  issnela  doubt.  If  the  proposillon,  as  thus 
laid  down  In  the  cases  died.  Is  sound  In  regard 
to  the  ordinary  contracts  of  private  individuals, 
how  much  more  should  it  oe  observed  where 
the  attempt  Is  lo  annul  the  grants,  the  patents, 
and  other  solemn  evidences  of  title  emanaUng 
from  the  Oovemmeot  of  the  United  Slates  un- 
der its  official  aeaJ.  tn  this  class  of  cases  the 
respect  due  to  a  patent,  the  presumptions  tbat 


importance  and  necessity  of  the  stability  of 
titles  dependent  upon  these  official  instruments, 
demand  tbat  the  effort  to  set  ihem  aside,  to 
annul  tbem,  or  to  ctorect  mistakes  In  them, 
should  only  be  successful  when  the  all^ationa 
on  which  this  is  attempted  are  dearly  atated 
and  fullv  sDstsined  by  proof." 

Mwa^  OetU  d  Irmt  Cbntpony  r.  VhiM 
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Btatf,  128  U.  B.  807  [Bl:  169],  before  us  at 
October  Term,  1887,  the  same  subject  was  con- 
sidered, and  a  similar  conclusion  reached,  aa 
to  the  character  and  degree  of  proof  necearary 
to  Invalidate  a  patent  of  the  United  Slates. 
There  patents  for  coal  lands  wne  alleged  to 
have  been  obt^ned  on  false  and  fraudulent 
p^wrs  made  by  the  ragisteraud  receiver  of  the 
local  land  office,  combining  vdth  oChera  in  a 
consplra<7  for  that  purpose;  but  the  court, 
after  refnring  to  the  docb^ne  declared  in  Math 
weO  Zand  Orant  Oate,  said,  t^  Mr.  JiuHm 
Uatthews:  "It  thus  appears  tbat  the  title  <d 
the  defendants  rests  upon  the  strongest  pre- 
sumptions of  fact  which,  althon^  tbev  may 
be  rebutted,  nevertheless  can  be  overtiirown 
only  by  full  proofs  to  the  contrary,  dear,  con- 
vlndng  and  unambiguous.  The  burden  of 
producing  these  proofs  and  establishing  the 
concluBion  to  which  thev  are  directed  rests 
upon  the  Govemment.  Neither  la  It  relieved 
of  this  obllgallou  by  the  negative  nature  of  the 

[iroposition  it  Is  bound  to  establish."  Author- 
ties  are  then  died  to  show  that  tn  some  In- 
stances the  burden  of  proving  a  n^alive  rests 
upon  the  complaining  party;  and  eepedally  so 
where  the  neratlve  allegation Involvesa charge 
of  fraud  agunst  the  nrty  whose  condnct  Is 
eomplalnea  of,  for  whidi  ft  Is  sought  to  defeat 
an  estate. 

In  this  connection  a  word  should  be  said  of 
a  paiBeraph  in  the  opinion  In  Moffat  v.  UniUd 
Stafei,  113  U.  8.  24,  80  [38:  628,  626J.  That 
wasasult  to  set  aside  a  patent  issued  to  fictltioua 
parties;  and  the  court,  referring  to  the  pre- 
sumption which  Is  Indulged  as  a  protection 
uainst  collateral  attacks  upon  a  patent  by 
tmrd  parties,  said:  "It  may  be  admitted,  as 
stated  by  counsel,  that  if,  upon  any  state  of 
fads,  the  patent  might  have  been  lawfully  Is- 
sued, tbe  court  will  presume,  as  against  such 
collateral  attacks,  that  the  facts  existed;  but 
that  preenmption  has  no  place  In  a  suit  by  the 
United  States  direotlj  assaUing  the  patent  and 
seeking  Its  cancellation  for  fraud  in  tbe  conduct 
of  their  officers."  It  was  not  lateoded  by  this 
language  lo  hold^bat  presumptioos  In  favorof 
the  regularity  and  lawfulness  of  patents  Issued 
did  not  apply  In  suits  by  tbe  United  States  to 
vacate  them  for  fraud;  bat  that  the  presump- 
tion mentioned — tiiat  is,  that  when  a  paienl  is 
assailed  collaterallv,  if  It  could  he  sustained 
upon  any  state  of  facts,  the  court  will  presume 
that  such  facts  existed— ci'ild  not  apply  in 
suits  by  the  United  States  assaiUns:  tbe  patent 
for  fraud  In  tbeconduct  of  thelrofflcers.  This 
is  evident  from  what  immediately  follows  in 
the  opinion,  for  the  court  adds:  "In  such  a  suit 
tbe  burden  of  proof  Is  undoubtedly,  la  tbe  flret 
Instance,  on  the  Government  to  show  a  fatal 
irregularity  or  corrupt  conduct  on  tbdr  pari; 
hut  when  a  case  is  established,  which.  If  unex- 
plained, would  warrant  a  concloaion  against 
them,  the  burden  of  proof  Is  sbified,  and  thev 
must  show  such  Integrity  of  condud,  and  inch 
a  compliance  with  the  law,  as  will  sustain  the 

etent."  If  the  presumption  mentioned  could 
admitted,  no  suit  of  the  kind  could  be  sus- 
tained, for  facts  could  be  stated  wbidi  would 
overthrow  the  allegations  of  fraud. 

The  patents  in  controversy  were  issued  under 
sections  2830  and  3888  of  the  Rarlaed  Statutes, 
which  are  as  follows: 


IbyGoOg^ 


SuFEBiB  CoObt  of  thk  Uhithd  8tatb& 


.  Clalmi,  onuJIj  caDed  'placen,' 

..  form*  of  depodi,  exceptliig  veins 

of  qiiailz,  or  Mlm  rock  m  pUce,  absll  Be  sab- 


[0T9 ]     kidudinji ftll  fonntoi depodi,  exceptlDg  veins 


Ject  to  entiy  and  paicDt,  under  like  circum- 
■tsDCM  and  condilioDS,  and  upon  aimlliar  pro- 
ceeding*, a>  are  provided  for  Tela  or  lode 
clafnui  bnt  where  the  Undi  have  been  previ- 
ously surveyed  bj  the  United  Slates,  the  entrv 
In  Ita  exterior  UmliB  shall  confonn  to  tbe  Ugu 
MibdiTiatoDs  of  the  public  lands." 

"Sec.  2888.  Where  tbe  same  peraon, 
tion,  or  corporatiOD  is  Id  possession  of  i 
claim,  and  also  a  vein  or  lode  inrjuded 
the  txnindariea  thereof,  application  shall  be 
made  for  a  patent  for  the  placer  claim,  with 
the  statement  Uiat  it  iDclndes  such  vein  oiilode, 
uhI  in  eucb  case  a  potent  shall  Issne  for  the 
placer  claim,  subject  to  Ihe  provisions  of  this 
chapter,  InciudlDg  such  vein  or  lode,  upon  the 
pavment  of  five  dollars  per  acre  for  such  vein 
or  lode  claim,  and  twentv^flve  feet  of  surface 
on  eacb  side  Ibereof.  Tbe  remainder  of  the 
placer  claim,  or  anv  placer  claim  not  embracing 
any  vein  or  lode  claim,  shall  be  paid  for  at  tbe 
rate  of  two  dollars  and  fifty  cents  per  acre,  to- 
getherwithallcoelsof  proceedings;  and  where 
a  vein  or  lode,  such  as  is  described  In  section 
twenty-three  hundred  and  twenty,  is  known  1o 
exist  within  the  boundaries  of  a  placer  claim, 
an  application  for  a  patent  for  such  placer 
claim  which  does  not  include  an  appli- 
cation for  the  vein  or  lode  claim  shall  be  con- 
K>rued  as  a  conclusive  declaration  that  tbe 
claimant  of  the  placer  claim  has  no  right  of  pos- 
session of  the  vdn  or  lode  claim;  bat  where  the 
existence  of  a  vein  or  lode  In  a  placer  claim  is 
not  known,  a  patmit  for  tbe  placer  claim  shall 
convey  all  valuable  mineral  and  other  depodta 
within  tbe  boundaries  thereof." 

By  tbe  term  "placer  claim,"  as  here  used,  is 
meuit  ground  witbln  defined  bonodaiies  which 
contains  mineral  In  Its  earth,  sand,  or  gravel; 
ground  that  includes  valuable  dqMdts  not  to 

elace,  that  is,  not  fixed  In  rock,  but  which  are 
1  a  loose  stale,  and  may  in  most  cases  becol- 
lected  by  washing  or  amalgamaiioD  wllbout 
milling.  ^ 

By  "veins  or  lodea,"  as  hnre  used, 
lines  or  aggregations  of  metal  embedded  in 

Quarts  or  other  rock  in  place.  The  tnms  are 
Dund  together  in  the  statalec,  and  both  are 
Intended  to  indicate  tbe  preaence  of  metal  In 
rock.  Tet  a  lode  may  and  often  does  contain 
more  thsn  one  vein.  In  Iron  Saaer  Minint 
(hmpant/v.  Chtaman,  116  U.  8.  S88  [89:71^ 
a  definition  of  a  lode  Is  given,  so  far  as  it  Ii 
practicable  to  define  it  with  accuracy,  and  it  is 
not  necessary  to  repeat  iL  Wbat  (s  important 
here  is  that  the  amount  of  land  which  m^  be 
takm  up  as  a  placer  cl^m  sod  the  amount  as 
a  lode  dalm,  and  the  price  per  acre  to  be  paid 
to  tbe  OovertHnent  In  the  two  cases,  when  po- 
tent* are  obtained,  are  different.  And  tbe  lights 
conferred  by  the  respective  patents,  and  the 
conditions  upon  wUch  they  are  held,  are  also 
different.  K  S.  Sg  33S0, 28BS,  2S2S,  2888:  Bt. 
Limit  BneUing  A  Btf.  Cb.  v.  Kemp,  104  U.  8. 
«8«,  681  [26:875,  m\;  Iron  Bttver  Min.  Q>.  v. 
B^oldt.  194  TT.  8.  S74  f&l:46(n. 

The  patent  for  the  SdnsoD  claim  contained 
the  following  conditions: 

^IrrsC  ThM  the  grsnt  is  restricted  is  Its  ez- 
taia*  UmlU  to  tbe  bonndarle*  of  the  tract  de- 
«!4 


scribed,  and  to  any  veins  or  lodes  of  qn^ts  or 


other  rock  in  place  bearing  gold,  silver,  cinna- 
bar, lead,  tin,  copper, or  otber  valuable  deposits, 
which  may  hrawter  be  discovered  within  said 


bar,  lead,  tin,  ct 

which  mav  ho^. 

limits,  ana  wUcb  are  pot  claimed  ta  known  V> 

exist  at  tbe  date  tbereof. 

Beeond,  That  should  any  vdn  or  lode  of 
quarts  or  other  rock  In  place  bearing  gold,  sil- 
ver, dnnalMr,  lead,  ttD,  copper,  or  otoer  valu- 
able deposits,  be  claimed  or  known  to  exist 
wilblD  uie  described  premlses.at  the  date  there- 
of, the  same  is  expreoaly  exce^rted  and  excluded 
therefrom. 

Tbe  patent  for  tbe  Pinchon  placer  claim 
cont^ns  similar  conditions. 

Tbe  exception  from  grant  In  each  patent  of 
any  vein  or  lode  of  quartz  or  other  rock  in 

C'  ,ce  bearing  gold,  copper,  silver,  cinnabar, 
d,  tin,  or  otber  valuable  deposit,  "claimed  or 
known  K,  exist"  at  the  date  of  the  patent  with- 
in tbe  described  premises,  \s  In  terms  broader 
than  the  language  of  tbe  statute  under  which 
the  patents  were  issued.  Tbe  exception  of  the 
statute  cannot  bo  thus  enlarged.  The  statute 
does  not  except  veins  or  lodes  "claimed  or 
known  to  exist,"  but  only  such  as  are  known 
to  exist  St  tbe  time  the  applicatloD  la  made  for 
tbe  patent,  and  not  at  the  dale  of  the  patenL 
When  such  a  vein  or  lode  is  known  to  exist 
within  the  boundaries  of  the  placer  claim,  the 
application  for  a  patent,  wtdcb  does  not  in- 
clude also  an  application  for  the  vein  or  lode. 
Is  to  be  construed  as  a  concludve  dedaratlon 
that  tbe  clalmatit  has  no  right  of  poasesdon  to 
it;  but  where  the  existence  of  a  vein  or  lode  in 
a  placer  claim  is  not  known  at  tbe  time  of  tbe 
application  for  a  patent,  Ibat  instnuncnt  wHl 
convey  sU  valuable  mineral  and  other  depoaita 
snbeequently  found  within  the  boundaries  dt 
the  claim. 

In  the  present  case  tbe  evidence  produced  ee- 
tablUhet  snbstandally  these  facts:  That  in 
1879  tbe  defendant  Sawyer  prospected  tbe 
ground  which  constitutes  the  claims,  in  seardk 
of  mine*  of  gold  and  diver;  that  in  Ibis  work 
be  was  assisted  by  three  or  four  men  wbom  he 
employed;  that  he  made  several  excavaliDna  of 
ten  feet  in  depth  to  find  lodes  which,  be  was 
told,  existed  witbln  the  premises;  and  that  be 
made  sevenl  lode  locatloiu,  aad  filed  and  re- 
corded certiflcaiea  tbeieof.  Snbaeqiiently,  to 
October  of  that  year,  be  found  Umadf  embar- 
rassed t^  debts  owiiig  to  his  men,  and  for  sup- 
plies; aiia  he  applied  (o  Hr.Stevena,  mentioned 
abov^  to  purchase  an  interest  Id  a  claim  whlcb 
be  held.  It  doe«  not  appear  that  any  parcbase 
was  made  of  that  Inteiest,  bnl  Stevens  agreed 
to  look  at  the  lode  claims  on  tbe  ground  subse- 
ntly  (olered  as  placer  dalois.  Acoordlngly 
two,  Sierecs  and  Sawyer,  went  o~  ~  " 


qoeotl] 
Ihetwc 


•ucb  examination,  Stevens  rtated  to  Sawyer 
that  it  was  a  waste  of  money  to  excavate  tar 
lode  dalms  on  that  ground;  that  ita  formaUoo 
was  not  such  ss  contained  lodes;  tliat  tbe  rock 
was  not  grsnite,  hot  gneiss;  and  advised  blm  t» 
take  it  up  a*  placer  ground,  provided  a  war 
could  be  traced  to  bring  water  for  Its  working 
from  a  neighboring  stream  called  Lake  Creek, 
adding  that  the  coarse  he  thus  recommendea 
would  accomplish  two  purooeK— it  would  sava 
tbe  timber,  and  enable  him  (o  succesafulty 
128  V.  B. 


VVTTKD  BTATSa  T.  lUOK  SiLTBB   HunXS  CO. 


mrk  the  pluMT.  Afterwuda,  and  lo  punu- 
BDpfl  of  this  advice,  Ssnrer  coocluded  to 
nbandon  the  lode  locatloiu  m  had  made  and 
to  file  an  applicatioD  for  pateuta  for  placer 

beei 

jer,  agM___„ ^  _., 

10  make  tbe  neceasaij  exptoratloDB  and  im- 
proremeDla  and  the  applicalion  for  the  pateott, 
and  Bawf  er  agreeing  to  do  tbe  necessaiy  work, 
and  when  the  patents  were  obudned  to  convey 
the  cl^ma  to  them,  rcaervlDK  a  ihare  for  hlm- 
•elf.  Stevena  wu  eiainlnea  as  a  wftneei  in 
the  caae,  and  in  bis  teslimocy  stated  that  he  bad 
known  the  ground  since  June  1,  18T9i  that  it 
bad  a  rolli ok  and  uneven  flu rf ace, with  gulf  bea, 
nvinee,  and  amall  slreama  ruDotog  through  It, 
and  waa  covered  with  a  young  and  thrifty 
growth  of  ttmt>er'  that  heow]  crossed  and  re- 
crossed  It  several  timea.  end  carefully  examined 
all  UieshaMs,pitboles  and  excavations,  with  ref- 
erence to  their  mineral  value,  and  bad  come  to 
tbe  conclusion  that  it  conlaloed  no  lodes,  veins 
or  ledges  of  rock  In  place  bearing  gold,  silver, 
le«d,  or  other  minerals  of  value;  that  the  only 
mineral  found  was  float-gold  In  depoelta  of 
sand  and  gravel,  and  In  bts  opinion  it  was  pli 


found  that  the  waters  of  Lake  Creek  oould  be 
easily  brought  In  ditches  and  flumes  to  work 
the  placets.  He  then  testified  as  follows:  "Aft- 
er deciding  it  was  placer  ground,  and  practi- 
cable to  bnng  water  on  it.  Mr.  Leiter  and  my- 
self sccepted  a  proposition  from  Hr.  Sawyer  to 
furnish  the  money  in  order  to  make  tbe  neces- 
sary explorations,  improvements,  and  entry  of 
application  for  government  patent;  be,  Saw- 
yer, to  do  all  the  work  and  obtain  title,  for  a 
share  In  tbe  property.  Our  object  and  pur- 
poee  in  aariiting  aawver  was  to  obtain  an  in- 
terest In  said  placer  und,  being  convinced  of 
its  cbatacter  ■>  suob." 

The  Deputy  United  States  Surveyor,  who 
mad«  two  BurriTa  of  the  ground  Included  with- 
in tbe  placer  claims,  one  tor  the  parties  Inter- 
ested in  locating  tbe  claims,  and  the  other  the 
official  snrvev,  on  which  the  application  for  tbe 
patents  was  based,  bf  direction  of  the  Survey- 
or-General, was  also  examined  as  a  witness, 
and  he  testified  that  In  Beplmnber  or  October, 
187V,  be  made  an  examination  of  the  gninnd 
(or  tlie  pnrpoN  of  determining  whether  any 
vetns,  lode^  or  ledges  of  mlnenl  In  rock  In 


and  such  proceedings  were  then  tiJun  as  are 
required  ay  Ihe  Revised  Statutes  Id  sud)  cases;. 
snd,  the  only  adverse  claim  made  to  tbe  appU- 


It  appears  very  clearly  from  the  evidence  that 
>  loaes  or  veins  were  discovered  by  tbe  exca- 
vations of  Sawyer  in  his  prospecung  work, 
and  that  hia  lode  locationB  were  made  upon  an 
erroneous  opinion,  and  not  upon  knowledge, 
that  lodes  bearing  metal  were  disclosed  oy 
tbem.  It  is  not  enough  that  there  may  have 
been  some  indications,  by  outcropplngs  on  the- 
surface,  of  tbe  existence  of  lodes  or  veins  of 
rock  In  place  bearing  gold  or  silver  or  other 
metal,  to  Justify  their  ^ignatlon  as  "known'' 
veins  or  lodes.  To  meet  that  designation  tb« 
lodes  or  veins  must  be  cleariy  ascertained,  and 
be  of  such  extent  as  to  render  the  land  more' 
valuable  on  that  account,  and  justify  their  ex- 
ploltatioa  Although  pits  and  shafts  had  beeD> 
sunk  in  various  places,  and  what  are  termed  In 
mining  cross-cats  had  t>een  nm,  only  loose- 
gold  snd  small  nuggets  had  been  found,  min- 
^ledwlth  earth, sandandgraveL  Lodes  and  veins- 
n  quarts  or  other  rock  In  pi 
silver  or  other  metal  were  n 


«red  opon  It,  and 
-  tmij  idt,  cnt  and  shaft  mi 
fonnd  that  then  *   '  ~  '  ' 


for  that  puipose  had  explored 
I  shaft  <H)  tbe  property,  and 
had  not  been  discovered  in 


placer  claims  any  lode  or  ledceirf  rock  bearing 

fold,  diver,  or  other  valuable  deposit.    He 
urther  testlfled  that  he  had  resided  for  several 


K, 


reata  Id  Colorado,  and  was  familar  with  placei 
de.  and  vein  formations. 
In  pursuant^  of  tbe  arrangement  wilbSlevens 
and  Leiter,  Snvryer  performed  the  labor  and 
made  tiie  improvements  necenary  to  obtain  the 
placer  patents,  and  applied  for  tbe  land  as 
placer  ground  (other  parties  who  bad  joined 
with  hfinin  making  the  locations  having  trans- 
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the  application  for  ttie  patents  was  made.  The 
snheequentdiscoverv  01  lodes  upon  the  eround. 
and  their  successful  working,  does  n 


tbe  good  faith  of  the  spplicatioa  That  must 
be  determined  by  what  was  known  lo  exist  at 
the  Lime.  Jt  Is  not,  therefore,  a  fault  to  be 
charged  upon  Sawyer  that  he  abandoned  his 
original  lode  locations  after  he  had  discovered 
that  they  were  worthless,  in  orderlo  make  lo- 
ealions  of  placer  claims.    Then  was  evidence 


that  loose  pM  existed  In  tbe  sand  and  grave 

-  "--  — — ■"  ' • ■'  hubeei 

Judgmen 
of  experienced  mlneis  that  if  water  could  b» 
brouxht  from  a  neighboring  creek  the  ground 


ground  in  many  places,  and  b.  _    . 
from  the  earth :  and  it  was  tbe  Judgment 
of  experienced  mlneis  that  If  water  could  b» 


could  be  successfully  worked  ss  placer  ground. 
It  may  be,  as  contended,  that  Stevens  was 
moved  in  bis  advice  to  Sawyer  as  much  by  IhS' 
existence  of  the  valuable  growth  of  timber  ob 
the  land  as  by  the  existence  of  gold  In  tbe 
ground,  and  that  tbe  timber  could  be  advanta- 
geously used  by  the  Iron  Silver  Mining  Com- 
pany. If  such  were  the  fact,  it  would  not  af- 
fect the  applicant's  claim  to  a  patent.  Prob- 
aUy  In  a  majority  of  cases  where  a  placer  clsim 
is  located,  other  matters  than  the  existence  of 
valnatde  deposits  of  ndneral  enter  into  the  es- 
timate of  its  worth.  Its  accessibility  to  plscea 
where  suppUes  and  medical  attendance  can  be 
obtained  for  tbe  men  engaged  In  working  upon 
It,  and  timber  secured  to  suppoH  the  drifting 
or  tnnneling  which  may  be  necessary;  the  fa- 
cility with  which  water  can  be  hiou^t  (o  wash 
the  mineral  from  tbe  earth,  sand  or  gravel  with, 
which  It  may  be  mingled;  and  the  uses  to- 
which  the  land  may  Se  subjected  when  the 
ri\a.im  ]e  exhausted,  may  be  proper  subjects  of 
conrideration.  A  pnioent  mloeracting  wisely- 
in  taking  up  a  claim,  whether  for  a  placer  mine 
or  for  a  lode  or  vein,  would  not  overlook  sncb 
circumstances;  and  they  may  in  fact  oontrol 
Ids  action  in  making  the  location.  If  the  land 
contains  gold  or  other  valuable  depodtaln  loose- 
earth,  sand  or  gravel  wbldi  can  be  secured  with 
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raoflt,  that  fact  wOl.iatlsfy  tha  dbmaod  of  the 
OoTemmeot  »a  to  tlie  cttancter  of  tbe  land  as 
placei  ground,  wbateTSr  ibe  incfdenUl  adrAii- 
tages  It  ma^  offer  to  the  apf>licaDt  for  a  patent. 
Hot  do  we  consider  it  aauspidous  drcumBtance, 
or  «Ten  aurprisiDg,  that  wliea  Sawyer  came  to 
convey  to  Stevens  and  Leiter,  pursuant  to  bla 
artangement  with  tbem,  a  part  of  the  claims, 
he  should  have  retained  those  portions  which 
he  had  origloallf  taken  up  as  lode  claims;  for 
though  shown  not  to  be  such  claims  In  fact, 
they  constitated  ground  which  he  had  exam- 
ined, and  believed  to  be  valuable  for  go)d, 
having  in  some  instances  ezhlUted  traces  of  It. 
Tbe  question  respecting  the  whole.piOHwedings 
taken  upon  that  arrangement  is  one  of  good 
faith    towards    the  Ooveniment  in    securing 


lave  S(>oo  over  wtlh  great 

aj  aiuuced  bv  the  Government  in  the 

.1 '"110 


ulent  repreaeniatioiis  to  obtain  the  patents,  or 
of  a  nonspirscy  by  the  patont«e  and  otben  to 
defraud  the  Qovemment   We  perceive  nothing 


in  what  was  said  or  done  by  Um,  or  by  those 
who  advised  and  asdBted  him,  which  Justifies 
the  imputations  of  the  Qovemment  uponhlsor 
their  conduct. 

The  sufficiency  of  the  work  performed  and 
the  improvements  made  upon  each  of  the 
claims  patented  was  shown  by  the  certificate 
<a  the  Surveyor-Oeneral  of  tlie  United  States 
for  the  Btato  In  which  the  claims  are  situated. 
The  statute  makes  his  certificate  evidence  of 
that  fact.  R.  8.  §  2S26.  It  declares,  where 
publication  is  made  of  the  application  for  a 
patent,  that  "The  claimant  at  tbe  lime  of  filing 
UU  applicaUoD,  or  at  any  time  thereafter, 
within  Lbe  sixty  days  of  pubKcaCion,  shall  tile 
with  the  reglslcr  a  certificate  of  the  United 
Slates  Surveyor-General  that  $500  worth  of 
labor  has beenezpcndedorimprovementA made 
upon  the  claim  by  himself  or  grantors."  He 
was  fully  informed  of  the  character  and  value 
of  the  labor  performed  and  improTemcDts  nude 
through  his  deputy,  who  had  personallv  ez- 
amicM  them  and  esUmatcd  theircost,  ana  also 
■ecured  affidavits  of  othen  on  that  subject. 
Tbeir  sufQciency,  both  as  to  amount  and  char- 
acter, were  matters  to  be  determined  by  him 
from  his  own  observation,  or  from  tbe  testi- 
mony or  from  the  parties  having  knowledge  of 
the  Bubjecl;  and  in  such  cases,  where  there  are 
no  fraudulent  representations  to  him  respecting 
them  by  the  patentee,  his  determination,  unless 
corrected  by  the  Land  Department  before  pa- 
tent, must  be  taken  as  concluaive.  His  estimate 
here  in  both  particulars  was  subject  to  be  ex- 
amined by  the  Department  before  tbe  patents 
were  issued;  and  an>  allegederror  in  It  cannot 
afterwards  be  made  ground  for  Impeaching 
tbelr  TalJdit7,    Dterutifflrmtd, 


JOHN  F.  EENBEDT,  Appt..  ' 

HILTON  W^HAZELTON. 

flee  B.  C  Beportar^  ed.  Wl-lflSJ 

8pte^  fvifenna/nee — ^oid  patent — ottienmMt 


^—aetivnforprofiu, 


fomunoe  of  an  asreemant  t. ,  , 

whioh  has  00  existence)  <»  to  which  thedi 

has  DO  title,  alchousb  tlia  want  <d  Utle  Is  oaiued  br 
the  defeadaat'e  own  oot,  as  by  Us  oonveranoe  to  a 
banaAdt  purohiasr. 

t.  A  patent  whlidi  HappUedforby  onewbolsnot 
lbe  Inventor,  la  onauthoHaed  by  law.  and  void,  and, 
whether  taken  out  In  the  name  of  the  appU<Knt  or 
of  any  asstgnee  ot  Us,  ooDfers  no  rights  as  against 
tbepobUo. 
8.  As  the  patent  In  Cblsosssi  upmi  the  plalutUTs 

1 1 • 1  QQ  tlua  or  rifffat  upon  the 

ally  wul  not  order  him  to 


„  proflts  reoetved  tijfi>e  dafendaat 

from  Ibe  use  ot  the  patent,  beoaoss  there  oan  be 
oelrJier  legal  nor  eqmtAble  ownenhlp  of  a  toU  pa- 
tent: for  Oie  same  reason,  the  bill  oonnot  be  luiln- 
lalned  iis  a  bill  to  remove  a  olond  upon  atla. 

[No.  1081.1 
BiilmitUd  Dee.  3,  JS88.    DeeidtA  Dto.  17, 1888. 

APPEAL  from  a  decree  of  tbe  Obeolt  Court 
of  tbe  United  Slates  for  the  Northern  Dls- 
tzict  of  lUinola,  dismissing,  on  demurrer,  a  suit 
for  specific  performance  of  a  contmct  to  as- 
sign patents  thereafter  obtained.    AMrmed, 
Heportad  below,  8S  Fed.  Sep.  293. 

Statement  by  Mr,  Jatliee  Ormji 

This  was  a  bill  in  equity  for  spMific  perform- 
ance, filed  November  12. 18S7,  by  a  dtiEen  of 
New  fork  anlnst  a  cttlKen  of  Illinois,  and 
contained  the  following  allegations: 

On  July  10, 1684,  the  oeteodant,  in  coodder- 


atlon  of  ue  sum  of  )10,000,  paid  by  the  plaint- 
iff to  falm,  made  an  assignment  to  the  plaintiff 
of  an  interest  of  one  half  in  two  patents  pre- 


knowledged  before  anolaiypubllcand  recorded 
in  the  Patent  Office,  by  which  the  defendant 
agreed  to  asdgn  to  the  plaintiff  any  and  all  p«- 
tents  which  the  defendant  might  thereafter  ob- 
tain from  the  United  States  or  the  Dominion 


such  inventions,  or  the  patents  obtained  there- 
for, to  any  other  person. 

In  1885  the  defendant  publicly  stated  that  he 
had  Invented  such  an  ImproTement  and  ex- 
plained its  general  plan  and  construction;  and 
after  words  combined  and  confederated  wiilione 
Qoulding  to  avoid  and  evade  the  effect  of  the 
contract  of  July  10, 1884;  and  for  that  purpose 
the  defendant  caused  to  be  prerared  at  his  ex- 
pense, but  in  the  name  of  Qoulding,  the  neces- 
sary papers  to  procure  lellers  patent  for  this 
invention;  and  Qoulding,  without  any  consld- 
eration  received  from  the  defendant  therefor, 
assented  to  be  used  In  that  regard  as  tbe  alleged 
Inventor  of  the  improvement,  and,  at  the  re- 
quest and  by  the  procurement  of  the  defend- 
ant, filed  an  application  under  oath  for  a  patent 
for  It,  which  application  was  allowed;  and 
Gioulding,  before  the  issue  ot  the  patent,  as- 
signed In  writing  to  the  defendant  all  his  in- 
terest in  the  improvement  and  in  the  patent 
therefor;  and  on  December  14,  1886,  a  patent 
was  issued  to  the  defendant  accordinglv  ai  ' 
Bignee  of  Qoulding,  a  certified  copy  of  wl 
was  made  part  of  the  bUl. 

Thebill  f     ■       "     ^ 
was,  and  Ck 

first  inventor  of  the  Improvement  ic  patentei 
that  tbe  defendant  bad  engaged  In  am  mma\ 
ItSU.  B. 


f  which 


lill  further  alleged  that  the  defendant 
d  Qoulding  was  not,  Um  original  and 
entor  of  the  Improvement  ic  patented; 
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foctore  a.t6  sale  of  boflera  ander  this  patent, 
sod  had  Tecelred  and  nu  receivlDg  neat  bene- 
flia  tberetrom;  that  the  patent  was  of  ralue  flx- 
coediDjt  tfae  aum  of  fS.OUO,  eicludve  of  intereet 
aadcoH*. 
[asftj  The  bill  pnjed  for  a  decree  that  the  defend- 
BDt  assign  tbia  patent  to  tbe  plaintiff,  for  an 
adjndicaiion  that  the  title  to  Itequitablj  vested 
In  tbe  plaintiff  at  tbe  date  of  its  isaue.  for  an 
account  of  proflta  received  by  tbe  defendant 
from  its  lue,  tor  a  pKliminarj  Injunction 
a^inst  transferring  or  incumbering  the  patent, 
or  m&nufactnrlng  or  selling  boilers  containing 
the  linproTement  described  therein,  and  for 
further  reUet^ 

The  defendant  demurred  to  the  bill:  (1),  for 
vant  of  equity;  (2),  for  maltifariousnev,  in 
embracing  iiro  separate  and  distinct  causes  of 
action,  one  to  enforce  spedflc  performance  of 
a  contract,  tfae  other  for  tbe  InfringemeDt  of  a 
patent;  (8),  becauw,  as  ^ipeared  by  tfae  allega- 
tions of  the  bill,  the  patent  was  absolutely  void, 
and  nosult  could  be  maintained,  either  to  com- 
pel its  transfer,  or  for  Infrinnnent  thereof. 

TJie  circuit  court  aiist^nedtbe  demurrer,  for 
fbe  third  reason,  and  dismissed  tbe  bill.  88  Fed. 
Rep.  2B8.    The  plidntUf  appealed  to  this  court 

Mettn.  Banning  A  Banning  and  Cl&r«aea 
A.  S«w»rd,  for  appellant: 

Tbe  decree  is  appealable. 

Qovid  T.  EamtmU  <t  C.  fL  Cb.  fil  U.  B.  630 
(e8:41S). 

The  court  of  eqoity  haa  power  to  enforce 
etther  a  verbal  or  nritieo  contract  to  assign 
letters  patent  for  an  improvement  aubaequent- 
ly  to  be  made. 

AtpinwaU  Mfg.  Go.  v.  GWI,  40  Pat.  Off.  Gai. 
118S;  Somerbg  v.  Bantin,  116  Mass,  279;  Burr 
■f.  DeLa  Vergnt,  103  N.  T.  416,  3  Cent.  Rep 
423;  (M>in  v.  Trani.  84  Conn.  835;  Binntj/t. 
.inn<in,10TMasa.a4:  Sattert/ticait  v.  MarthaU. 
4  Del.  Ch.  887;  Run*ua«ry.  AUtin»on.  McAr. 
&  M.  (D.  C.)  883:  ifiwMtt  V.  Calvert,  1  Wood. 
&  M.  84;  P*»Ifl.  W.  Jk  B.  B.  Oo.  ».  TrinMe,  77 
U.  8.  lOWall.  867<19:(t48);  LiltlejUdY.  Parry. 
88  D.  B.  31  Wall.  336  (33:S80);  Airfct  v.  Part 
ridge.  68  N.  H,  849. 

The  bill  embracer  two  separate  and  distinct 
Cauaea  of  aclion,  one  to  enforce  the  spedflc 
performance  of  a  contract,  the  other  for  In- 
bingeraent  of  the  patent 

Olioerv.  na».  44n.  B.  SHow.  411  (lIiS22); 
Pom.  Eq.  Jar.  6  869. 

Aulgnment  of  Improvements  to  be  made  in 
future  conveys  ao  equitable  interest  entitling 
tbe  assignee  lo  call  upon  the  holder  of  the  legu 
Interest  for  an  asslgDment  thereof. 

LiUl^fiMd  T.  F»rrs,  tuipra. 

A  state  court  may  determine  what  tbe  con- 
tract la  and  in  whom  the  title  to  the  patent  Is 
vested,  but  It  ha*  no  right  lo  ny  that  a  parly 
shall  be  enjoined  from  uslnz  a  patent  or  In  any 
way  to  pass  upon  any  question  arlsiog  as  to  ita 
inmngement. 

Oatainmtat  Start  Serrrite  Go.  v.  Glark,  100  N. 
T.  Saa,  1  Cent.  Bep.  630;  Hat  8a>mt  Mfy.  Oo. 
T.  BeinoM.  109  N.  T.  167,  8  Cent.  Rep.  04. 

The  general  rule  Is  that  the  pl^nlifl  la  en- 
titled  lo  any  relief  agreeable  lo  the  case  made 
by  tbe  biU. 

Englith  v.  Jtewfl,  37  D.  B.  2  Pet.  618  (7*81). 
.     188  U.  g.  U.  B.  Book  88. 


The  bill  alleges  that  Hazehon  was  Ibe  in- 
ventor.   The  demurrer  adniita  this  fact. 

PuUman't  Patatt  Gar  Oo.  v.  Mo.  Pac.  B.  Oo. 
lis  U.  8.  698  (89:501). 

Letters  patent  which  on  thehr  face  are  valid 
cannot  be  attacked  In  any  cotlaleral  action. 

MaAn  v.   Haraood,  113  D.  S.  8SS  (28:669): 

luloldMfg.  "        "     "        -    —  ^-     -1 


EOioU,  $1  U,  S.  6  Pet  98  (£ 

MtMT*.  L.  L,  Bond  and  E.  A.  Wsat.  for 
appellee: 

The  applicant  Is  rsoutred  to  malce  oath  that 
he  is  ihe  inventor,  and  the  patent  Is  prima /oc^ 
evidence  that  he  was  the  Inventor. 

Phiia.  ar.  &  Oa.  V.  BlimoBon,  88  TJ.  B.  14 
Pet.  448  (10:586);  Betmer  v.  Bimon,  96  U.  S. 
214(34:884). 

The  grant  of  a  patent  gives  the  patentee  tba 
prima  faeit  right,  and  the  burden  of  proof  la  on 
the  puty  disputing  it. 

Jjlen  V.  Hvnier,  0  McLean,  808;  Bhtnehaird 
T.  Puitman,  8  Pish,  Pat.  Caa.  186;  Oroueh  t. 
Speer,  1  Ban.  ft  Ard.  146. 

A  patent  isToid  if  the  inventloD  patented  was 
not  originally  discovered  by  the  patentee. 

BtanM  V.  Baton,  16  U.  S.  8  Wheat.  464  (4: 
483). 

A  party  can  Ufee  nothing  by  a  void  patent. 

Bvatu  V.  Batvn.  30  n.  8.  7  Wbeat.  866  (5; 
478);  Wattan  v.  Blaflm,  4  Wash.  580;  Mini  v. 
Adam*.  S  Wall.  Jr.  20;  WlUtely  v.  Suovtm,  4 
Piah.  Pat  Cas.  117. 

One  who  has  obtained  the  whole  Idea  of  an 
invention  from  another  cannot  obtain  a  valid 
patent  upon  it  for  himself. 

AOanlie  Worki  v.  Bra^,  107  U.  S.  198  (37: 


ifr.  JvtiM  Gr»r  delivered  the  opinion  of 
tbe  court; 

The  case,  as  stated  in  the  bill  and  admitted 
by  the  demurrer,  la  afaorily  this:  the  defendant 
agreed  in  writing  to  assign  to  the  pl^ntiff  any 
patents  that  he  might  obtain  for  Improvements 
in  steam  boilers.  He  did  invent  such  an  Im- 
provement and,  with  ioteot  to  evade  his  agree- 
ment and  to  defraud  tfae  plaintiff,  procured  a 
patent  for  this  invention  to  be  obtained  upon 
theappllcalion  under  oath  of  a  third  person  aa 
the  Inventor,  and  to  be  Issued  to  him  as  assignea 
of  tbat  person,  and  has  made  profits  by  man- 
ufacturing and  seillDg  boilen  embodying  tbe 
Improvement  so  patented.  The  plainuS  seeka 
by  bill  In  eqni^  to  compel  tbe  defendant  to 
assign  Ihe  patent  to  blm,  and  to  account  for  the 
proDts  received  under  it 

A  court  of  chancery  cannot  decree  spedflc 
performance  of  an  agreement  to  coavev  prop- 
erty which  has  no  existence,  or  to  wblcb  tbe 
defendant  has  no  title.  A  bill  by  vendee 
againsl  vendor  forspeclBc  performance,  which 
does  not  show  any  title  In  the  defendant,  ia  bad 
on  demurrer.  And  If  It  appears,  by  the  bill 
or  otherwise,  that  the  want  of  title  (even  if 
caused  by  the  defendant's  own  act,  as  by  his 
conveyance  to  aionajldtf  purchaser]  was  known 
7  £77 
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sun,  me  dui  ' 
of  (uunues,  1 
plAlntifMeft  t 


e  dismined,  and  the 
plAlntift left  to  bis  remedy  it  law.  ChtvmHiu 
r.  VMehtOtr.  2  Pbill.  ST;  8.  0.  1  Coop.  temp. 
CotUnbam,  395:  Ffryvton  r.  Wilton,  L.  R.  S 
Ch.  Tl;  EempAaa  t.  Stone,  5  Jobns.  Gh.  193i 
.,  JfoTM  T.  mmeAdoTf,  11  Paige,  277;  JAttntan  v. 
[878]  Onfuov.  lOe  Hasgi  2S3,  2S4. 

Tbe  patent  law  makes  it  essential  to  tbe 
validity  of  a  patent,  tbat  It  shall  be  granied  on 
tbe  application,  supported  bj  the  oath,  of  tbe 
original  and  first  Inventor  (or  of  bis  executor 
or  administrator),  wbelber  tbe  patent  la  issued 
to  hint  or  to  his  Bsslgnee.  A  patent  which  is 
not  supported  bj  the  oath  of  toe  inveDlor,  but 
applied  for  by  one  who  is  not  tbe  inrentor.  Is 
unauihoriied  by  law,  aod  void,  and  whether 
laken  out  in  the  name  of  the  applicant  or  of 
■DT  assignee  of  bis,  confers  no  rtgnts  as  against 
Ibe  pubnc    R.  B.  g§  48Sfl,  4S^.  4S92,  4t«5. 

The  patent  Issued  by  the  commissloDer  to  tbe 
defendant  anossignee  of  (Moulding  is  oulypn'ma 
/"oete  evtdence  that  Goulding  was  the  inventor 
of  the  Improvement  palenlcd;  and  the  pre- 
sumption of  Its  validity  in  this  respect  Is  te- 
butl«d  and  overthrown  by  the  distinct  allega- 
tion Id  tbe  bill,  admitted  by  tbedemurrer,  that 
the  defendant,  and  not  Oouldinfr,  was  the  In- 
ventor. This  fact  is  not  brought  into  the  case 
by  any  answer  or  plea  of  the  defendant,  bui  It 
la  aasmted  by  the  plaintiff  himself  as  a  ground 
for  maJntaliung  hte  bill. 

As  the  patent  upon  the  plaintiff's  onn  show- 
ing, conferrednotltleorrJEht  upon  the  deteod- 
ant,  a  court  of  eqnllv  will  not  order  him  to 
•sdgn  It  to  the  plainliff — not  only  because  that 
ro5d  be  to  '  .  . 


Ch.  Dlv.  89S;  (Mham  v.  Jamt*,  14  Irish  Cb.8_. 
Tbe  bill  cannot  be  maintsiDedforanacooniit, 
of  profits  received  by  the  defendant  from  lite' 
use  of  thla  patent,  because  a  decree  for  profits 
cftn  ODiy  proceed  upon  tbe  ground  that  the 
plalotiS  Is  at  least  the  equitable  owner  of  tbe 
patent,  and  there  can  be  neither  legal  nor  equi- 
table owoersh^  of  a  void  patent.  Tbe  same 
reason  Is  a  sumdent  answer  to  tbe  suggestion 
of  the  plaintiff  that  the  hill  maybe  maintaiued 
as  B  biU  to  remove  a  cloud  npon  bis  title  in  this 

In  JmMir  r.  WhippU,  87  0.  8.  30  Wall.  S46 
[22: 403],  died  by  the  plaintifT.  the  suit  was  [STSJ 
based  npoo  articles  of  partoersbip  between 
Ambler  and  Whipple,  by  which  it  was  agreed 
that  all  patents  obtained  by  either  partner 
should  be  owned  by  both  in  equal  shares.  Tbe 
bill  allwed  tbat  ibe  two  loinily  had  obtained  a 
patent  for  a  Joint  invention,  and  that  another 
patent,  afterwards  obtained  by  Whipple  upon 
the  application  of  a  third  person,  embodleil  the 
same  Invention  with  only  a  colorable  variation. 
Neither  of  tbe  patents  was  in  tbe  record,  and 
tbequestlons  now  presented  were  not  suggested 
by  counsel  or  considered  by  tbe  court,  but  tbe 
decree  for  the  pUintiH  proceeded  upon  inde- 
pendent grounds. 

Tbu  result  is  that  the  present  bill  cannot  be 
maintBlued,  and  that  the  plaiDlifT  must  be  left 
to  any  remedy  that  be  may  have  to  recover 
damages  in  an  action  at  law. 


MEMORANDA. 


t***J     In  the  caae  of  Chappeia  v.  Bradsoaw  re- 
ported ante,  at  page  800,  also. 
In  tbe  case  of  AIsahb  v,  Dowd  reported  anU, 


o  tbe  court  for  the 


ing,  and  these  not  being  caaoi  docketed  and 
d^iisaed  under  tbe  9tb  Rule,  tbe  Court  denied 
the  appliculioD,  there  being  no  agreement  of  the 
parties  that  tbe  mandates  might  Issue.  In  the 
former  case  however,  counsel  was  allowed  to 
file  his  mo&>D  and  give  notice  thereof. 

128  U.9. 
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NOTE. 


Hw  Extra  AnnotatloB  hen  following  ii  Arranged  in  tbe  ord«r  of  the  mih  !■  th« 
•ri^nal  reporter's  volume  which  precede  it.  At  tbe  upper  outside  corner  of  the  pmga  ia 
given  the  volume  and  pappa  of  the  case*  to  which  the  Annotation  refera.  Alter  the  oSlcial 
reporter's  volume  and  pnge  in  the  beading  of  each  case  is  given  book  and  page  of  the 
present  edition,  the  abbreviation  L  being  used  for  Lawyers  Edition,  or  L«w.  Ed.  for  hre*- 
itf,  as  it  is  throughout  in  the  duplicate  citations  of  cases  from  the  Supreme  Court. 

ABBREVIATIONS. 

r.  C.  appended  to  a  citation  from  tbe  regular  reports  of  the  U.  S.  Circuit  and  Dia- 
tarct  Courts  refers  to  tbe  aeries  of  reprints  called  the  Federal  Cases  and  gircs.  as  its 
publishers  do  and  recommend,  tbs  number  of  the  case  in  that  series. 

Fed.  Cm.  is  used  when  the  case  ia  contained  in  the  series  of  Federal  Ca^es  but  is 
not  reported  in  the  regular  series  of  U.  S.  Circuit  and  District  Court  Reporta,  and  the 
eitationa  of  such  cases  ia  to  the  volume  and  page  of  Fei).  Can.,  not  to  th-*  niiinber  of 

Fed.  or  Fed.  Rep.  refers  to  the  well  kiiowii  seiies  Federal  Reporter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  1RH0. 

lb  R.  A.  will  be  readily  recognized  as  the  abbretiation  lor  the  Lawyers  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  m  a  large 
proportion  of  cases  the  citing  case  will  be  found  accompanied  by  a  nole  on  its  principal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

Ab>.  Deo.,  An.  Bep.  and  Am.  St.  Rep.  will  be  readily  recognized  as  the  uhbrevia- 
tiona  for  the  well  known  trinity  of  selected  caee  reports,  Tlie  American  Decisions. 
American  Report*  and  American  State  Reports. 

Pennsylvania  State  Reports  {Pa.  St.)  The  New  Jersey  Law  Reports  (M.  J.  I-)  and 
Equity  Reports  (M.  J.  Eq.)  are  distinguished  by  the  nnrolier  of  the  .leries,  n.it  by  the 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  T':4uity,  are 
cited  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 
universal  custom. 

Duplicate  citations  are  given  to  the  National  Reporter  System  where  cases  are  therein 
•ontained,  and  to  the  Reporter  System  alone  of  cases  not,  at  the  date  of  tbe  preparation 
«l  the  annulation,  oflicially  rei^orted.    'Die  usual  abbreviations  are  used,  as  follows; 

Atl.  Atlantic  Reporter,  So.  Southern   Reporter, 

Pbc.  Pacific  Reporter,  S-  E.  Southeastern   Reporter, 

M.  E.  Nortbeastcrn  Reporter,  S.  W.  Southwestern  Reporter, 

B.  W.  Northwestern  Reporter,  S,  Ot,  Supreme  Court  Reporter. 

We  think  that  in  all  other  respects  the  abbreviationa  used  are  clear  and  ffcniHar  la 
■11  who  arc  acciifct'.uied  tu  tl:<t  ii'v  of  legal  reports  and  text-hooka. 
I'.  S.  Notes  US  I.  S.  32  L.  eit.  .->:8— 86  p.  Ebitob. 
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128  U.  8.  1-28,  82  L.  846,  K1DD  t.  PEARSON. 

Intoxlotttliig  liqnora.—  Iowa  statnte  prohlbltliiK  mnnafactnre  aixl 
sale,  upheld  aa  poHce  regnlaUon,  p.  IS. 

Approved  In  GIosu  v.  Tleman.  148  U.  S.  662,  87  U  «)2,  U  B.  Gt. 
724,  tnetalnlng  Texas  llqnor  license  law;  Lawton  t.  Steele,  152 
U.  S.  136,  38  L.  388,  14  B.  Ct.  DOL  New  Tork  statnte  problbiting 
certain  modes  of  taking  flsti:  Holden  v.  Etardy.  169  U.  B.  8SS,  42  L. 
7»1.  IS  S.  Ct  388,  reviewing  antborltleB,  sustaining  Utah  eight- 
hour  law;  Jacobs  Pharmacy  Co.  v.  Atlanta,  69  Fed.  247,  sustaining 
ordinance  forbidding  sale  of  Uqnors  In  connection  with  drugs;  Ulcbi- 
gan  TeL  Co.  t.  Charlotte,  93  Fed.  14,  ordinance  requiring  removal 
of  telephone  lines  to  another  street,  valid  exercise  of  police 
power;  Kellkopf  v.  Denver,  19  Colo.  328,  3S  Pac.  536,  sustaining 
ordinance  Imposing  One  for  running  saloon  without  license;  Trageser 
r.  Onj.  73  Md.  256,  2C>  Am.  St  Bep.  S91,  20  Atl.  906,  0  L.  R.  A. 
784,  and  n.,  sustaining  restriction  of  sale  of  liquors  to  temperate 
citizens  of  good  moral  character;  Tredway  t.  Riley,  32  Neb.  606. 
SOT,  29  Am.  St  Rep.  45S,  466,  49  N.  W.  272.  no  recoveij  for  sale 
of  Uqnor  Illegal  when  made;  Houston  v.  State,  98  Wis.  486.  74 
N.  W.  lis,  42  L.  R.  A.  48,  law  aothorlzlng  killing  Infected  cattle 
la  valid;  State  v.  Saunders,  66  N.  H.  8&.  26  AtL  S96,  18  L.  R.  A. 
6S7,  reviewing  authorities,  sustalulng  statnte  authorizing  Injunc- 
tion against  liquor  nuisance,  on  petition;  State  v.  Fraser,  1  N.  Dak 
480,  48  N.  W.  345,  sustaining  North  Dakota  prohibition  act  as  to 
original  packages;  Ex  parte  Keeler,  46  S.  C.  M2,  66  Am.  St  Rep. 
788.  23  8.  B.  866,  31  L.  R.  A.  679,  sustaining  dispensary  act  of 
1894;  Austin  v.  State,  101  Tenn.  679,  70  Am.  St  Hep.  712.  48  8.  W. 
310.  reviewing  authorities,  sustaining  statute  forbidding  sale  of 
cigarettes;  dissenting  opinions  In  Leley  v.  Hardin,  136  U.  S.  129. 
84  L.  139,  10  8.  Ct  691.  majority  holding  Iowa  statnte  Invalid,  be- 
cause sale  In  original  packages  forbidden;  Rhodes  v.  Iowa,  170  V. 
8.  427,  42  L.  1096,  18  a  Ct  669,  majority  holding  lows  statnte 
restricting  carriage  of  llqa<»«.  Invalid  as  to  shipment  to  point  out 
ef  State;  MeCuIlougb  v.  Brown,  41  8.  a  279,  19  8.  E.  486,  23  L.  R. 
A.'433,  majority  holding  State  dispensary  act  nnconstitntlonaL  See 
extensive  monograpb  In  27  Am.  St  Hep.  668. 

Distinguished  In  Crutcber  v.  Kentucky.  141  U.  S.  61,  86  Ia  663, 
11  S.  Ct.  865,  reviewing  authorities,  Kentucky  license  tax,  on  agents 
of  foreign  corporations.  Invalid;  Schollenberger  v.  Penni^lvanla,  171 
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TJ.  8.  17,  18  8.  Ot.  763,  statute  Invalid  as  to  8a]«  of  oleomargaTlae 
as  SDcb,  In  original  packages;  Miller  Brewing  Co.  t.  De  Prance  90 
Iowa,  400,  B7  N.  W.  961,  aUowing  recoTery,  for  llqnor.  sold  In  Wis- 
consin, to  be  resold,  In  original  packages.  In  Iowa;  dlsBentlng  opin- 
ion In  Carleton  r.  Bu^,  149  Uasa.  661,  22  N.  E.  C9,  S  L.  B.  A.  IBS, 
majority  sustaining  statnte  conferring  equity  Jurisdiction  to  en- 
Join  certain  nuisances  on  petition  of  Toters. 

Commarce.—  Power  of  Congress  in  respect  to  Interstate  com- 
merce la  excInslTe,  p.  17. 

Approved  in  Cutting  t.  Florida,  etc,  Nav.  Co.,  46  Fed.  644,  hold- 
ing shipment  of  fmlt  to  forwarding  agent.  Interstate  commerce; 
Ex  parte  Edgerton,  liO  Fed.  117,  reviewing  antborltles,  Wilson  act 
did  not  autboriae  BtaU  to  forbid  Importation  of  liquors;  United 
States  V.  Boyer,  S5  Fed.  43S,  434,  reviewing  cases,  slaughter-bouse 
Inspection  acts  Invalid,  as  not  within  commerce  power;  State  t. 
Hamib.  96  AJa.  188,  36  Am.  St.  Rep.  203.  10  So.  755.  15  L.  E.  A. 
765,  sustaining  act  restricting  slilpmeut  of  oysters  in  shell;  Bullard 
v.  Northern  Pac.  B.  B.,  10  Mont  ISO,  25  Fac.  122,  11  L.  R.  A.  250, 
and  n.,  holding  commerce  act  of  February  4,  1SS7,  applicable  to 
contracts  made  before;  State  v.  Aiken,  42  S.  C.  253,  20  S.  E.  233, 
26  L.  B.  A.  8C9,  sustaining  as  valid  the  State  dispensary  act  of 
1S93;  dlBsenting  opinion  in  Lelsy  v.  Hardin,  135  V.  S.  15S,  34  L. 
149.  10  S.  Gt  701,  majority  holding  Iowa  prohibition  statute  In- 
valid, because  sale  In  original  packages  forbidden. 

Dlstlngulsbed  In  Addyston  Pipe,  etc.,  Oo.  v.  Cnlted  States,  17S 
D.  &  227,  20  8.  Ct  102,  efilnniBg  S.  C,  85  Fed.  297,  288,  54  U.  S. 
App.  760.  771,  reviewing  authorities,  restraining  maintaining  ot  this 
combination,  as  to  interstate  and  foreign  commerce,  under  26 
Stot  209. 

Intoxicating  Uquora.—  Iowa  statute  la  disjunctive,  maoufactnre 
and  sale  being  Independently  forbidden,  p.  19. 

Intoxicating  liquors.—  Iowa  statute  permittiDg  manufacture  and 
sale  for  certain  purposes  does  not  permit  sales  outside  State,  p.  19. 

Approved  in  Geer  v.  OoDnecticnt,  161  U.  8.  632,  40  L.  79S,  16  8. 
OC  606,  reviewing  authorities,  Connecticut  statute,  forbidding  kill- 
ing of  game  for  shipment  ont  of  State,  valid:  dissenting  opinion  In 
Lelsy  V.  Hardio,  135  U.  S.  157,  34  L.  149,  10  S.  CL  701,  majority 
holding  statute  Invalid  because  sale  In  original  packages  forbidden. 

Hannfaotur*  defined  and  Ite  relation  to  commerce  stoted,  pp. 
20-22. 

Approved  in  United  States  v.  Freight  Assn.,  166  U.  8.  326,  41  L. 
1022,  17  S.  Ct  653,  agreement  of  freight  associatloa  held  In  Illegal 
restraint  of  trade  and  commerce,  under  2&  StoL  200;  Addyston  Pipe, 
etc..  Co.  V.  United  Stotee,  176  U.  S.  241,  20  8.  Ct  107.  affirming 
S.  C,  8S  Fed.  297.  296,  54  U.  S.  App.  768,  771,  holding  malntenanca 
of  this  comblnadrai  Illegal  under  26  Stat  ^)9;  In  rs  Barber.  88 
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Ped.  9U,  rerlewtnc  anthorltl«c  act  to  ezdnda  aS  emdsitJnMMI 
mMta  trom  local  matkete,  Inralld;  In  n  Greene,  02  Fed.  114.  hoM- 
log  whisker  tniat  acts  not  punishable  under  36  SUt  aOB;  Dneb«r 
Watch  Case,  etc..  Oo.  t.  Howard  Watch,  etc  Co.,  68  Fed.  600,  3S 
n.  8.  App.  16,  majoritr.  holding  complaint  did  not  state  cansa  of 
action  agalnet  combination  of  mannfactnren;  United  Btates  r. 
Addyaton,  etc.  Steel  Co.,  78  Fed.  719,  720,  holding  this  comblnatloiL 
for  control  of  manufacture  and  sale  not  within  prohibition  of  28 
Stat  200;  United  Statee  v.  Hoptclns.  83  Fed.  638,  reviewing  author- 
ities, Kansas  City  LtTe-Stoctc  Exchange,  held  lUcgal,  under  26  Stat. 
20&;  United  States  r.  Boyer,  8G  Fed.  43S,  434,  436,  renewing  au- 
thoridee,  slaughter-house  [uepectlou  acta  held  luTalld.  as  not  within 
commerce  power;  State  ».  Hamib,  96  Ala.  1S7,  36  Am.  St.  Rep. 
202, 10  Bo.  755,  16  L.  H.  A.  766.  statute  limiting  shipment  of  oystere 
to  those  BheUed;  State  t.  Indiana.  etc„  Uln.  Go..  120  Ind.  678,  22 
N.  B.  779,  fl  L.  R.  A.  682,  and  n.,  statute  forbidding  traneportatloo 
of  natural  gas  to  another  State,  Invalid ;  Arnold  t.  Tanden,  56 
Ohio  St  418,  60  Am.  St  Rep.  764,  47  N.  E.  61.  act  requiring  Ucense 
to  eell  foreign  conrlct-made  goods,  nncoustltutloual;  dissenting  opin- 
ions In  United  States  t.  Knight  Co.,  156  U.  S.  22,  35,  39  L.  332,  337, 
16  S.  GL  257.  262,  majority  holding  sugar  trust  could  not  be  sup- 
pressed under  26  Stat  209;  Jamleson  t.  Indiana,  etc..  Oil  Oo.,  12S 
Ind.  686,  28  N.  B.  86,  12  L.  B.  A.  662,  majority  austahilug  act  for- 
bidding transportation  of  natural  gas  under  higher  than  prescribed 
pressure. 

Comtnerce.— Iowa  statute  does  not  prohibit  exportation,  but 
manufacture,  p.  20. 

Approved  in  United  States  t.  Knight  Go.,  166  U.  8.  14.  16,  S8  L. 
330,  IB  S,  Ct  254,  266,  reviewing  authorities,  holding  sugar  trust 
could  not  be  Buppressed  under  26  Stat  209;  Leisy  t.  Bardin,  136 
D.  S.  167,  34  L.  149,  10  B.  Ct  701.  majority  holding  statute  Invalid 
because  ssle  In  original  packages  forbidden;  Geer  v.  Connecticut 
161  U.  S.  632,  40  L.  798.  18  S.  Ct  605,  reviewing  authorities,  statute 
forbidding  killing  of  game  for  shipment  from  State,  valid;  Stevens 
V.  SUte.  SO  Ud.  674,  4S  Atl.  931.  statute  prohtbltlug  possession  of 
game  brought  from  another  State,  valid. 

Commerce.—  Power  of  Congress  extends  only  to  commerce^  not 
to  manufacture  and  production,  pp.  21-22. 

Approved  In  United  States  v.  Boyer,  86  Fed.  4S8,  434,  438.  review- 
ing authorities,  slaugbter-houBe  Inspection  acts  not  within  com- 
merce power;  State  v.  Harmb,  96  Ala.  187,  86  Am.  St  Sep.  202.  10 
So.  755,  15  Ij.  B.  A.  765,  statute  limiting  Shipment  of  oysters  to 
those  shelled,  sustained;  dissenting  opinion  In  People  v.  Warden 
«f  Prison,  1B7  N.  T.  141,  51  N.  E.  1016.  43  L,  R.  A.  274,  majority 
holdhig  act  to  prohibit  ticket  selling  by  sealpere,  invalid;  People  v. 
Hawkins,  16T  N.  Y.  22,  61  N.  B.  263.  42  L.  B.  A.  490.  majority  hold- 
ing statute  requiring  convict-made  goods  to  be  labelled,  Invaltd, 
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IntoxlMttliic  Uqnan.—  State  bu  nndoiibted  power  to  prohlbH 
muafactore,  except  for  certain  pmposes,  p.  83. 

AjUiroTed  tn  Jacobs'  Fbarmacy.  Co.  t.  Atlanta,  SB  Fed.  247,  n» 
talntnc  ordinance  forbidding  sale  of  Uqnon  In  CMUtectlon  with 
drnca;  Eellkopf  y.  Denver,  19  Colo.  828,  S5  Fac  686.  aiutalnlBg 
ordinance  Imposing  Ane  for  running  aaloon  wltbont  UceDse;  United 
SUtes  T.  Cobn.  —  Indian  IVr.  — ,  62  B.  W.  41,  problblUon  of  aala 
<a  malt  llqnor  In  Indian  Terrltoty,  wltbln  police  power  of  Con- 
gress; Garrett  t.  Mayor,  47  La.  Ann.  630,  17  So.  243,  sustaining 
statnte  conferring  local  option  on  dtji  Tn^eser  t.  Gray,  78  Ud.  266, 
2&  Am.  SL  Rep.  690,  20  AU.  906,  9  L.  R.  A.  784,  and  n.,  BOStalDlng 
statute  restricting  sale  <tf  liquor  to  temperate  citizens  of  good 
moral  cbaracter;  State  t.  Eraser,  1  N.  Dafe.  430,  48  N.  W.  345,  soa- 
talnlng  problbltloa  act,  as  to  original  packages;  Ex  parte  Keelet, 
4B  &  O.  Ci42,  GS  Am.  St  Rep.  7S9,  23  S.  E.  866,  SUBtalulag  dlspen- 
aarj  law  of  1694;  dissenting  opinions  In  Rbodee  t.  Iowa,  170  XI.  S. 
427,  42  K  1006.  18  8.  Ct.  608,  majority  holding  Btatnte  restricting 
carriage  of  Uqaora,  Invalid  as  to  ahlpment  to  point  out  of  State; 
Lels?  T.  Hardlo.  13S  U.  S.  129,  34  L.  139,  10  S.  Ct  691,  majority 
holding  Iowa  statute  Invalid,  because  sale  In  original  package  for- 
Idddcn.    See  eitenalye  mooograpb  Id  27  Am.  St  Bep.  665. 

DlstlngulBbed  In  Leisy  t.  Hardin,  136  C.  S.  122,  84  L.  187,  10 
8.  Ct  688,  reviewing  autboritles,  Iowa  {ffoblbltOTT  statute  Invalid, 
as  forbidding  sale  in  original  pacfeages. 

CommerooL—  State  law  problbiting  roannfactiire  doea  not  infringe 
commerce  power  of  Oongresa,  pp.  22-24. 

Approved  In  Stevens  v.  State,  80  Md.  674,  48  AtL  981,  sUtute 
problbiting  possession  of  game  brougbt  from  anotber  State,  valid; 
dissenting  opinions  in  Lelsy.  v.  Hardin,  186  U.  S.  167,  84  L.  149, 
10  B.  Ct  701,  majority  bolding  statute  invalid,  because  sale  In 
original  packages  forbidden;  People  v.  Hawkins,  167  N.  T.  22,  61 
N.  E.  263.  42  L.  R.  A.  498,  majority  boidlng  statute  requiring  con- 
vlct-made  goods  to  be  labelled.  Invalid.  See  extensive  monograph 
in  27  Am.  St  Bep.  652. 

Dlstlngulfilied  In  United  States  v.  Freight  Assn.,  166  U.  S.  825, 
41  L.  1022,  17  S.  Ct  553,  reviewing  autboHUea,  agreement  of  frelgbt 
association  held  illegal  restralDt  of  trade  and  commerce,  under  26 
Stat  209;  dissenting  opinion  in  United  BUtea  v.  Enigbt  Co.,  156 
D.  S.  34,  39  L.  836.  16  8.  Ct  262,  majority  balding  sugar  trust 
could  not  be  Buppressed  nnder  26  Stat  209. 

Conatltutlonal  law.—  State's  police  power  la  aa  plenary,  as  Ita 
taxing  power,  p.  26. 

Approved  In  I^wtou  v.  Steele,  152  U.  8.  136,  38  L.  388,  14  S.  Ot 
&01,  New  York  statute  prohibiting  certain  modes  of  taking  Bsb, 
BUGtalned;  Geer  v.  Connecdcnt  161  U.  a  534,  40  L.  799,  16  S.  OL 
606,  reviewing  authorities,  Connecticut  statute,  forbidding  killing 
•f  game  lor  shipment  out  of  State,  valid;  Weatern  Union  TeL  Co. 
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T.  Mayor,  38  Fed.  &59.  suBtatnlDK  New  York  etatute,  nanlrtos  ele» 
trie  wires  to  be  pnt  undergroond;  Ulcblgaa  TeL  Co.  t.  Obaclotte, 
93  Fed.  14,  ordlniiDL'e  requiring  removal  of  telepbone  wires  to  an- 
other street,  valid;  State  *.  Lewis,  134  Ind.  256,  83  N.  E.  1028,  20 
L..  K.  A.  66,  and  d.,  statute  making  it  criminal  to  have  flsh-net  Id 
possession,  valid:  State  t.  Rdbj,  142  Ind.  192,  61  Am.  8L  Rep.  Iftl. 
41  N.  B.  163,  33  L.  R.  A.  221,  sustaining  statute  limiting  horee- 
raclng  to  certain  seasons;  Hideout  t.  Knox,  14S  Mass.  374,  12  Am. 
St.  Rep.  CG6,  IB  N,  E.  363,  2  L.  R.  A.  63,  sustaining  statute  regu- 
lating belgbt  of  fences;  Territory  v.  Guyott,  9  Mont.  52,  22  Pac. 
135,  boldlng  territory  might  prohibit  sale  of  llqnor  to  Indians;  Ez 
parte  Keeler,  46  S.  C.  544,  55  Am.  St.  Rep.  790,  23  S.  E.  867.  31  L. 
B.  A.  aSO,  sustaining  dispensary  ai^t  of  1894;  Anstin  y.  State,  101 
Tenn.  579,  70  Am.  St.  Rep.  712,  48  S,  W.  310,  reviewing  authorities, 
■ustatning  statute  forbidding  sale  of  cigarettes;  Harbison  v.  Enox- 
rtlle  Iron  Oo.,  103  Tenn.  442,  78  Am.  St  Rep.  — ,  53  S.  W.  900, 
statute  requiring  corporations  to  redeem  store  orders,  etc.,  in  cash; 
Norfolk,  etc.,  B.  Co.  v.  Commonwealth,  03  Va.  767,  57  Am.  St  Rep. 
833.  24  S.  E.  839.  34  L.  R.  A.  108.  sustaining  Sunday  law  as  to  empty 
oara  used  In  interstate  commerce;  Bittenliaus  t.  Johnston.  92  Wla. 
598,  66  N.  W.  807,  32  L.  B.  A.  383,  sustaining  statute  authorizing 
destruction  of  certain  flsh-nets. 

Distinguished  in  Crutcher  v.  Kentuckj,  141  U.  S.  61.  35  L.  668.  11 
8.  Ct  855,  reviewing  autborttles,  license  tax,  on  agents  of  foreign 
corporations,  invalid. 

Commerc«  commences  as  soon  as  commodity  moves  as  article  of 
trade;  commencement  of  transportation  ts  necessary,  p.  26. 

Approved  in  Cutting  v.  Florida,  etc,  Nar.  Co..  46  Fed.  644.  hold- 
ing shipment  of  fruit  to  forwarding  agent.  Interstate  commerce; 
United  States  v.  E.  C.  Knight  Co..  60  Fed.  310.  holding  sugar  trust 
did  not  violate  anti-trust  law  of  Congress;  United  States  v.  Boyer, 
86  Fed.  433.  434,  435.  reviewing  autborltieB,  slaugbter-hoDse  Inspec- 
tion acts,  1  Supp.  R.  S.  037.  and  2  Supp.  R.  S.  403,  held  Invalid, 
a§  not  within  commerce  power;  State  v.  Indiana,  etc..  Mln. 
Co.,  120  Ind.  578,  22  N.  E.  779,  6  L.  R.  A.  582.  and  n.,  atatute  for- 
bidding transportation  of  natural  gas  to  another  State.  Invalid; 
State  V.  Harrub.  95  Ala.  188,  36  Am.  St.  Rep.  203,  10  So.  750,  19 
L.  R.  A.  765.  sustaining  act  restricting  shipment  of  oysters  in 
shell;  dissenting  opinion  In  Jamleson  v.  Indiana,  etc.,  Oil  Co..  128 
Ind.  586,  28  N.  E.  86,  12  L.  R.  A.  662,  maJoHty  sustaining  act  for. 
bidding  transportation  of  natural  gas,  under  certain  pressure. 

128  U.  a.  26-39,  S2  h.  342,  LEATHER  MAN.  BANK  v.  MEB- 
CHANTS'  BANK. 

Bank  paying  on  forged  check  does  so  at  Its  own  loss.  p.  84. 

Approved  In  Winsiow  v.  Everett  Nat  Bank,  171  Mass.  536,  61  N. 
B.  17,  drawer's  assignee  recovered  from  bank,  amount  of  check 
cashed  on  forged  Indorsement.  See  extensive  note  lo  17  Am.  SL 
Sep.  898. 
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Dlstliifnlstaed  In  Shepard,  etc..  Lumber  Oo.  ▼.  Bldrldse,  171  Maaa. 
B33,  68  Am.  St  Bep.  463,  SI  N.  E.  16,  41  L.  B.  A.  624,  DOder  facti. 
payee  estopped  to  twld  drawer  for  cteck  caabed  on  focged  Ib- 
doraemenl 

Bank  payins  In  Ignorance  of  torgery  mar  recoTer  from  bolder 
who  represented  It  genuine,  p.  SS. 

Bank's  right  of  action  accmea,  and  statute  beglna  to  run,  upon 
payment,  pp.  S6-88. 

Approved  Id  National  Bank  t.  Spates,  41  W.  Ta.  SS,  34,  66  Am. 
St  Bep.  832,  833,  23  S.  B.  SS3,  684,  coUectlng  autboritles,  boldlng 
facts  taking  case  out  of  statute  must  be  pleaded. 

12S  tr,  8.  88-40,  32  L.  345.  WESTERN  UNION  TBL  CO.  T.  PENK- 
STDVANIA, 

Commerce.—  State  cannot  tax  telegraph  measagee  unleaa  wholly 
Intrastate,  pp.  39-40. 

Approved  In  The  Katie,  40  Fed.  491.  7  L.  B.  A.  64.  and  n.,  act 
extending  Umlted-lf ability  law  to  veeaets  engaged  in  inland  navlRa 
tlon,  Bustained;  Western  Union  Tel.  Co.  t.  Fremont  39  Neb.  700. 
58  N.  W.  419.  26  L.  R.  A.  702,  Adding  city  might  Impose  Uceuse 
tax  on  telegraph  company. 

128  U.  S.  40-62.  32  L.  864.  UNITED  STATES  t.  BLACK. 

Conrta. —  Supreme  and  (Hrcnlt  Courts  can  laane  mandamus  mily 
In  aid  of  Jurisdiction  already  acquired,  p.  45. 

Approved  In  State  v.  Cunningham,  81  Wis.  608.  61  N.  W.  736. 
16  L.  K  A.  674.  enterialning  proceeding  to  enjoin  secretary  ot 
State  from  publlBblng  election  uotlcee. 

Constitutional  Iaw.— Courts  cannot  compel  executive  officer  to 
perform  act  which  la  discretionary,  p.  48. 

Approved  In  United  States  v.  Itanm,  136  U.  S.  201,  34  L.  106.  10 
8.  Ct  821,  refusing  moudamns  to  compel  different  conetmctlou  of 
statute  by  pension  commissioner;  United  States  v.  Lynch.  137  U.  S. 
286.  34  L.  702,  11  S.  Ct  IIC,  reFiialng  to  compel  auditor  to  allow 
claim  against  United  States;  United  States  v.  Wlndom.  137  U.  S. 
643,  644,  34  L.  814,  II  8.  Ct  200,  collecting  authorities,  refusing  to 
compel  payment  of  disputed  claim;  United  States  v.  Blaine,  139  U. 
8.  319.  36  L.  168,  II  S.  Ct  612.  refusing  writ  where  payment  of 
awards  was  left  to  president's  discretion;  Noble  v.  Union  River 
Logging  K  B.,  147  D.  S.  171,  87  L.  126,  13  S.  Ot  273.  citing  cases, 
enjoining  execution  of  secretary's  order  revoking  former  secretary's 
approval  of  maps,  etc.;  United  States  v.  Lament  155  D.  S.  308,  39 
L.  163,  15  S.  Ct  98,  refusing  to  compel  secretary  to  enter  Into  con- 
tract with  relator  who  bad  already  contracteiJ  to  do  It  at  lower 
price;  Enterprise  Sav.  Assn.  v.  Zumsteln,  67  Fed.  1007,  37  D.  S. 
App.  71  (affirming  S.  C.  64  Fed.  840),  and  Hoover  r.  M'Cliesney, 
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SI  Fed.  4S2,  botb  reftulng  to  control  poetmaKter.ceneisl  hi  rvtnnl 
to  dellrer  reflstered  letten  addieosed  to  lottcir;  I>adle7  t.  JamM, 
83  Fed.  849,  rcfuaiDg  to  enjoin  remoTsI  of  depntr  United  States 
maralml;  Ferry,  etc^  Go.  t.  United  States,  8S  Fed.  SS6,  KIT,  S4  U.  8. 
App.  718,  refnslng  to  compel  eecretar;  to  refund  certain  dntlee; 
American,  etc  Idb-  ^-  ▼-  Fjler,  60  Conn.  4S9,  460,  2B  Am.  St. 
Bep.  339,  22  AtL  491,  refusing  to  comiw]  commissioner  to  admit  re- 
lator to  do  boBlneBB  In  State;  State  t.  Board  of  UqaldaUcm,  42  La. 
Ann.  6SS,  T  So.  710,  refusing  to  compel  board  to  take  acdon  on 
State  bonds,  as  to  wbether  fundable;  Attorney- General  t.  Taggart, 
«l  N.  B.  871,  28  AtL  1062,  28  L.  R.  A.  «17,  reviewing  authorities, 
iBBUlng  mandamos  to  compel  president  of  senate  to  act  as  gor- 
emor,  daring  vacancy;  State  v.  Outmingham,  81  Wis.  604,  Dl  N.  W. 
736,  15  L.  R.  A.  D74,  entertaining  proceeding  to  enjoin  publlcaUon 
of  election  notices  by  secretary  of  State;  State  v.  Mayor,  etc.,  W 
Wis.  820,  74  N,  W.  784,  refusing  to  compel  council  to  build  bridge; 
dissenting  opinion  in  People  v.  Morton,  106  N.  T.  US,  GO  N.  B.  797, 
41  L.  B.  A.  237  (see  note  in  66  Am.  St  Bep.  &55),  majority  refusing 
to  mandamus  governor,  aa  member  of  board  of  tniateea.  Bee  exten- 
sive monograph  In  81  Am.  St.  Rep.  299. 

Pension  commissioner's  decision  as  to  amount  allowable  la  not 
reviewable  by.  Supreme  Court,  p.  48. 

MandMnna  issDes  to  compel  pension  commlsaloner  to  execute  do- 
daton  of  Becretary  of  interior,  p.  62. 

Approved  In  Knight  t.  United  States  Land  Assn.,  142  V.  S.  182, 
8Et  L.  9S1,  12  8.  Ot.  264,  holding  secretary  of  Interior  has  superrisorj 
eontr<ri  of  land  department. 

Distinguished  In  United  States  v.  Raum,  13S  U.  B.  S02.  304,  84  L. 
106,  10  8.  Gt.  820,  821,  refusing  to  mandamus  commlsaloner  whoa 
secretary  had  left  eonstrocHon  of  statute  open. 

128  U.  B.  03-81,  32  L.  410,  ROBINSON  V.  FAIR. 

Partition.— Probate  proceedings  In  partition  are  "  special  pro- 
ceedings" within  California  Code,  pp.  80-9a 

Fartitloii.^  Probate  Court  In  California  acquires  JurlBdlctl(»i  by. 
publishing  notice  to  minors  represented  by  attorney,  p.  88. 

Descent  and  distribution.— Distribution  gives  no  new  title,  hnt 
determines  snccessorB  and  Interests,  p.  84. 

Partition,  as  distinguished  from  distribution.  Is  advereary  pro- 
ceeding ttansferrtng  title,  p.  84. 

Conxts  of  Probate  In  California  have  power  to  make  partition  aa 
ancillary  to  dlsbrlbntlon  of  estates,  p.  77. 

Conrts. —  Partition  Is  ancillary  to  distribution,  and  within  usual 
Jurisdiction  <a  Probate  Courts,  pp.  80-88. 

Courts.— California  legislature  had  power  to  Invest  PioiMM 
Courts  with  power  to  partition,  pp.  84-8& 


Digilizcd  by  Google 


a$  Notes  on  U.  S.  Reports.  128U.  &n-M 

AppTOTtd  iB  Am7  T.  Amy,  12  Utah.  808,  42  Psc  U23,  holding 
ITobate  Oourt  was  court  of  ncotd.   See  note  In  41  Am.  St.  Rep.  141. 

OoortiL— Snpreme  Conrt  followed  State  declel<xu  In  constrnlDg 
act  fixing  powen  of  probate  jndgee,  p.  8& 

Oonrto.—  Otrcnit  Gonrt  cannot  set  aside  State  court  partltSon  de- 
cree for  mere  error,  pp.  8B,  87. 

Judgment  In  partition  b^  competent  court  will  be  presumed  cor- 
rect, p.  87, 

Approved  In  Smytbe  t.  Henrr,  41  Fed.  710,  as  to  Judicial  sale; 
Oomell  T.  Qreen,  43  Fed.  108,  presuming  service  of  procCHS  as 
shown  by  record. 

Partition,— Blending  settlement,  distribution  and  partition  1b 
same  petition  Is  not  objectionable,  p.  88. 

128  n.  8.  91-06,  32  L,  839,  RAND  v.  NORTHERN  CENT.  RT. 

Trial  Judge  ma;  direct  verdict  for  defendant  where  plaintiff's 
contributory  negligence  Is  conclusively  proved,  p.  94. 

Approved  In  Pollak  t.  Brush,  etc.,  Assn.,  128  U.  8.  4!><>,  32  U  478. 
9  S.  Ot.  122,  action  on  covenant,  and  Graham  v,  Pennsylvania 
R.  EL,  Sd  Fed.  098;  Tncker  v.  Baltimore,  etc.,  R.  R.,  G9  Fed.  IHS. 
S  V.  8.  App.  491.  and  Christy  v.  Railway,  SS  W.  Va.  122.  12  8.  B. 
1112.  damage  cases,  fill  holdlog  tacts  such  as  to  Justify  direction 
for  verdict 

Following  cases  approve  rule,  but  hold  evidence  such  as  to  go 
to  Jury:  Texas,  etc..  Ry.  v.  Cox,  146  U.  S.  SOS,  60S,  86  L.  833,  834, 
12  S.  Ct  909.  Ross  V.  Texas,  etc,  Ry.,  44  Fed.  44,  and  Amato  v. 
Northern  Pac  R.  Co..  46  Fed.  G63,  all  citing  esses;  Joyce  v.  Chariee- 
ton  Ice,  etc..  Co„  SO  Fed.  374,  New  Orleans,  etc.,  R.  R.  v,  Thomas, 
60  Fed.  382,  23  U.  B.  App.  37,  ZopO  v.  Postal  TeL,  etc.  Co.,  ao 
Fed.  991,  22  U.  8.  App.  136.  Union  Pac.  Ry.  t.  Novak,  61  Fed.  6S4. 
15  U,  a  App.  400,  Alaska,  etc.,  Gold  Mln.  Co.  v.  Whelan,  64  Fed. 
466.  29  U.  S.  App.  1,  Patlon  v.  Sontbem  Ry..  82  Fed.  SS4.  42  U.  S. 
App.  B67,  Chicago,  etc..  By,  v.  Snyder,  128  III.  658,  21  N.  E.  521,  and 
Cable  V.  Railroad,  122  N.  O.  698.  29  8.  E.  S7S,  reviewing  authorities. 
Pool  v.  Southern  Pac.  Co.,  T  Utah,  309,  26  Pac.  655,  all  actions  for 
damages;  Beatty  v.  Uutual  Reserve,  etc  Assn..  75  Fed.  68,  44 
D,  S.  App.  527,  collecting  numerous  authorities,  and  Phoenix  Assur, 
Oo.  V.  Lncker,  77  Fed.  246,  42  U,  8,  App.  Ill,  actions  on  Insurance 
policies. 

JCaater  and  sorvant. —  Employee  Is  guilty  of  contributory  negli- 
gence If  danger  Is  obvious  and  avoidable,  pp.  94,  96. 

Approved  In  Delaware,  etc.,  B.  R.  v.  Converse,  139  V.  S.  476,  88 
L.  216,  U  S.  Ot.  672.  approving  luBtmctlODs  to  same  effect;  Union 
Pac.  Ry.  V.  McDonald.  162  U.  S.  282,  38  L.  44S,  14  S.  Ct.  626.  bold- 
Ing  Infant  plaintiff  not  guilty  of  contributory  negligence;  Rlllstoo  v. 
Uattaer,  44  Fed.  745.  under  clrcnmstances  Queetlm  as  to  plaintllTs 
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budllDg  fulminating  caps  tor  Jjoy:.  ChlcaKO<  etc.,  B7>  ▼■  SstIk,  ■ 
Fed.  68,  64,  10  U.  8.  App.  422,  holding  employee,  standing  on  trtck. 
In  front  of  moTlng  car,  gallty  of  contrlbutoir  negligence;  TlnloD 
Pac.  By.  T.  Jarrl,  63  Fed.  69.  10  U.  8.  App.  438.  coUectlng  Bntlior- 
Itles,  plalntlfTs  negUgeace  la  Inspecting  mine-roof,  for  Jury;  Norman 
▼.  Wabasb  R.  B.,  62  Fed.  729,  22  U.  S.  App.  SOS,  plalntUTi  negU- 
gence  In  using  defective  floor,  question  for  Jury;  AtcblsoD,  etc.,  B. 
R.  T.  Myers,  63  Fed.  T9S,  21  U.  8.  App.  296,  ceverslDg  for  failure  to 
give  Instruction  similar  to  rule;  Railway  t.  Hlgglna.  53  Ark.  4B7. 
14  B.  W.  606,  charge  as  to  eCTect  of  emergency  approved;  Baltimore, 
etc.,  R.  R.  V.  Leatbera,  12  Ind.  App.  550,  666,  40  N.  B.  1096,  1101. 
iDjuiy  tij  defective  mnntng  board,  circumstances  for  Jury;  Asb- 
land.  etc..  Iron  Co.  t.  Wallace,  101  Ky.  639,  42  8.  W.  T4T,  reviewing 
autborlttes.  question  aa  to  condition  of  mine-roof  for  jury.;  Louls- 
Tllle,  etc..  R.  R.  v.  Vestal.  —  Ky.  — ,  40  B.  W,  206.  injury  by  step- 
ping on  clinker,  while  coupling  cars  at  nigbt,  question  for  Jury; 
Campbell  v.  Eveletb.  88  Me.  S5.  21  Atl.  786,  tbat  plaiutlir  tried  to 
clean  sawdust  spout,  without  stoppluE  saw.  oot  negligence  as  mat- 
ter of  law;  Rouz  V.  Lumber  Co..  85  Mlcb.  628,  24  Am.  8t  Bep.  110. 
48  N,  W.  1094,  13  L.  R.  A.  732,  and  n.,  reviewing  cases,  question 
for  Jury  where  were  assurances  of  removal  of  danger;  McAadrews 
V.  Railway  Co.,  16  Mont.  290.  39  Pac.  S7.  risk  assumed,  by  uaing 
hand-car  known  to  be  defective;  Cerrllloa  Coal  R.  Co.  v.  Deserant, 
9  N.  Mes.  68,  49  Pac.  809,  employee  held  to  assume  risk  of  standing 
gas  Id  mine;  Richmond,  etc.,  R.  R.  v.  Rudd,  88  Va.  6C2.  14  S.  EL 
363,  question  for  Jury,  where  brakemnn  was  ordered  to  uncouple 
cars  In  way  not  allowed  by  rules;  Johnson  v.  Chesapeake,  etc.,  By,. 
88  W.  Va.  211,  18  S,  E.  674,  holding  plaintiff's  negligence  in  going 
between  moving  cars  to  uncouple  same;  Curtis  v.  Chicago,  etc.  By., 
95  WlB.  468.  70  N.  W.  667,  holding  to  go  between  morlng  can  to 
uncouple  tbem,  not  negligence  per  ee. 

Boilroads.— Freight  brakemnn  Injured  on  duty,  beld  not  negli- 
gent in  forgetting  defect  In  car-steps,  pp.  94-90. 

The  following  cases  approve  the  rule  and  hold  under  facts  que*- 
tlon  of  contributory  negligence  one  for  Jury;  Jones  T.  East  Tenn.. 
etc.,  R.  R.,  128  U.  S.  446.  32  L.  480,  9  8.  Ct  119,  When  negUgenc* 
of  defendant  was  admittea;  Dunlap  v.  Northeastern  R.  R.,  130  0. 
8.  (W2,  32  L.  1059,  9  S.  Ct.  64S,  action  by  employee  for  uegllgence 
of  other  employees;  Washington,  etc.,  H.  R,  v.  McDade.  135  V.  S. 
669,  34  L.  241,  10  S.  Ct  1049,  Telander  v.  Sunltn,  44  Fed.  G6S.  IxtuiB- 
vilie.  etc..  By.  v.  Hobbs.  3  Ind.  App.  448,  29  N.  E.  935.  Baltimore, 
etc.,  R.  B.  V.  Leathers,  12  Ind.  App.  530,  560.  40  N.  E.  1096,  1101,  and 
Ashland,  etc..  Iron  By.  v.  Wallace,  101  Ky.  640,  42  8.  W.  747.  all 
damage  cases;  Southern  Pac.  Co.  v.  Burke,  60  Fed.  709.  13  D.  S.  App. 
110,  CO  Fed.  716.  28  U,  B.  App.  1,  collecting  cases.  Injury  to  brake- 
mnn by  defective  coupling;  Grand  Trunk  By.  v.  Tennant  66  Fed. 
924.  21  U.  S.  App.  682,  Injury  from  Insnfflclent  car-steps;  lYaveler^ 
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Ina.  Co.  T.  Bandolph,  78  Fed.  T6D,  47  V.  8.  App.  260,  revIewlDg  ao- 
tborlties,  action  on  accident  policj;  Ronz  ▼.  Lumber  Co.,  6&  Mich. 
626,  24  Am.  St  Bep.  108,  48  N.  W.  1094,  18  L.  R.  A.  731,  and  n.. 
reviewing  anthorltlea,  where  employee  was  aesnred  of  removal  of 
danger;  Kansas,  etc,  B.  B.  t.  Kier,  41  Kan.  66G,  21  Pac.  772,  br&ke- 
man  Injured  by  pile  of  cinders  on  roadbed;  Wallace  v.  Central  Ver- 
mont R.  B..  138  N.  T.  306,  33  N.  E.  1070,  where  plalntilT  vraa  In- 
jured by  low  brldee;  Railroad  t.  Kenley,  82  Tenn.  217,  21  S.  W. 
S28,  where  brakeman  fell  because  of  defective  foot-rest;  Seley  t. 
Southern  Pac.  Co^  fl  Utata,  826,  23  Fac.  763,  where  conductor  was 
killed  In  making  awltch;  Pool  v.  Southern  Pac.  Co.,  7  Utah,  30S. 
26  Pac.  66S,  where  car-repairer  was  klUed  through  negligence  of 
switchman  and  engineer. 

IMsttngulshed  In  Disano  v.  New  England,  etc..  Brick  Co.,  20  B.  I. 
4S5,  40  AtiL  8,  holding  comi^alnt  showed  assnmptlon  of  risk,  which 
was  obvious;  Williamson  v.  Newport,  etc.,  Talley  Co.,  84  W.  Va- 
660^  28  Am.  St.  Rep.  934,  12  S.  E.  827,  12  L.  R.  A.  300,  where  brake- 
man  was  killed  by  bridge  of  which  be  was  warned  and  witb 
which  ho  was  famlUar. 

12S  D.  8.  96-102,  82  L.  862,  NASHVILLE,  ETC..  RT.  v.  ALA- 
BAMA. 

Commerce.— Undl  Congress  acts.  State  may  forbid  railroads  to 
employ  color-blind  persons,  pp.  99-100. 

Following  cases  approve  rule  and  hold  constitutional  atatotes: 
Bennington  t.  Georgia.  163  U.  S.  316,  41  L.  173,  16  8.  Ct  100%  ra- 
vlcwlng  authorities,  forbidding  running  of  all  freight  trains  on 
Sunday;  New  York,  etc.,  B.  B.  t.  New  York,  166  U.  8.  631.  41  L. 
864.  17  8.  CL  410,  collecting  cases,  forbidding  heating  of  passenger 
cars  In  certain  manner;  Chicago,  etc.,  By.  v.  Solan,  169  U.  S.  J38, 
42  L.  692,  18  S.  Ct  201,  forbidding  contracts  relieving  ralbv>ad  from 
carrier's  liability;  Blchmond,  etc.,  R.  B.  v.  Tobacco  Co.,  169  U.  8. 
316,  42  L.  761,  18  8.  Ct  337,  making  railroad  liable  for  negligence 
of  connecting  line,  on  through  ticket;  MIbboutI,  etc..  By.  v,  Haber, 
169  U.  S.  G33.  42  L.  SSS,  18  S.  Ct  496,  reviewing  authorities,  making 
railroad  liable  for  bringing  diseased  cattle  Into  State;  Lake  Sttore, 
etc.,  Ry.  V.  Ohio,  173  XJ.  8.  298,  19  8.  Gt.  470,  requiring  Interstate 
trains  to  atop  at  certain  villages;  Pelrce  v.  Van  Dusen,  78  Fed.  699, 
47  V.  8.  App.  339.  reviewing  authorities,  altering  liability  of  rail- 
road to  employees;  Zigler  v.  Menges,  121  lud.  103,  16  Am.  St.  Bep. 
SCO,  22  N.  E.  784,  providing  for  drainage  of  low  lands;  Burrows  v. 
Delta  Tranep.  Co,  106  Mich.  596,  64  N.  W.  605.  20  L.  R.  A.  473.  re- 
quiring steam  vessels  to  use  fire-screens;  Bags  *■  Railroad,  100 
N.  O.  281,  289.  28  Am.  St.  Bep.  671,  578,  14  8.  E.  80,  82.  14  L.  R.  A. 
697.  690,  reviewing  authorities,  requiring  freight  to  be  shipped 
within  five  days  of  receipt;  State  v.  Helnemann,  80  Wis.  257,  27 
Am.  St  B«p.  36.  49  N.  W.  818,  requiring  pharmacy-keepers  to  em- 
ploy reglatered  pharmacist     See  25  Am.  St  Bep.  880,  extensive 
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monocrupblc  note.  Dlsscntitig  opinion  In  Hntton  T.  Webb,  Itt  K.  O. 
TfiS,  33  8.  B.  170.  majority  bolding  leT7  o(  aoMument  on  loga 
floated  on  navigable  Btrcam,  void. 

Dlstlngnlalied  In  Benedict  t.  Colnmboa  Ooaetrnctlon  Co.,  48  N.  J. 
Bq.  39,  23  AtL  490,  reviewing  authorities,  statute  preacrlbliiK  pre»- 
■ore  In  transportation  of  gas  from  State,  held  unconstitutional. 

Oommerca  power  te  not  lulrlnged  by  State  law  requlrins  examina- 
tion of  rallwa;  emplojees'  eyeBlgbt,  p.  101. 

Bui*  applied  In  following  caaea,  sustaining  statute:  New  York, 
etc..  B.  R.  V.  Bristol,  lU  U.  S.  S71.  38  L.  274,  14  a  Ot  442,  requiring 
railroad  to  remove  grade  crossings;  LoulaHUe,  etc.,  Rj.  t.  Baldwin, 
65  Ala.  622,  IS  So.  814,  7  L.  B.  A.  260,  conatruing  same  provision  of 
statute  mentioned  in  rule;  Jamieson  v.  Indiana,  etc.  Oil  Co.,  128 
Ind.  580.  28  N.  E.  84,  12  L.  B.  A.  060.  reviewing  auttaorlties.  limit- 
ing pressure  used  In  transporting  natural  gaa;  Omtcher  v.  Oomatou- 
wealtb.  88  Ky.  9,  12  S.  W.  141,  requiring  foreign  corporation  to 
take  out  license  to  do  business;  Qulf,  etc.,  Bj.  v.  Eddlna,  7  Tex.  Civ. 
App.  120,  26  S.  W.  105,  prescribing  minimum  time  for  stipulated 
notice  ot  loss;  Western  Union  Tel.  Co.  v.  Tyler,  00  Va.  301,  44  Am. 
St  Bep.  913,  18  3.  E.  281,  requiring  prompt  delivery  of  telegrama. 
and  imposing  penalty;  Norfolk,  etc.,  B.  Co.  v,  Commonwealtb,  S8 
Va.  7ST,  s:  Am.  St  Bep.  833,  24  S.  B.  839,  34  L.  B.  A.  108,  for- 
bidding Sunday  trains,  as  applied  to  empty  cars,  en  route  to  coal 
Delds  out  of  State.  See  62  Am.  St  Bep.  201,  and  28  Am.  St  Rep. 
714,  notes;  dissenting  opinions  In  Leisy  v.  Hardin,  136  U.  B.  153, 
34  L.  148,  10  S.  Ct  TOO,  majority  boldlng  prohibition  statute  Invalid, 
SB  to  sales  In  original  packages;  Gunn  t.  White,  etc.,  Mach.  Co.,  67 
Ark.  48,  20  S.  W.  SSe,  18  L.  B.  A.  211,  majority  holding  contract 
with  foreign  corporation  valid,  thongb  made  before  certificate,  etc 
filed;  Norfolk,  etc.,  B.  B,  v.  Commonwealth,  88  Va,  111,  13  8.  E.  345, 
13  L.  B.  A.  lis,  and  n..  majority  holding  statute  torblddlng  inter 
state  trains  to  mn  on  Sunday,  void. 

Distinguished  In  Leisy  v.  Hardin,  136  U.  S.  121,  34  L.  136^  10  8. 
Ot  688,  reviewing  authorities,  prohibition  statute  Invalid  as  to  sales 
In  original  packages;  Missouri,  etc..  By.  v.  Haber,  169  U.  B.  642,  42 
L.  S8S.  IS  S.  Ct  499,  majority  opholdlng  statute  making  railroad 
liable,  to  injured  party,  for  bringing  diseased  cattle  Into  SUte; 
State  V.  Indiana,  etc..  MIn.  Co,  120  ind.  680,  22  N.  B.  779,  6  L.  R.  A. 
683,  and  n.,  reviewing  autboriUes,  statute  forbidding  transportation 
of  natural  gas  to  another  State,  Invalid;  Benedict  v.  Columbus  Don- 
atniction  Co.,  40  N.  J.  Gq.  30.  23  Atl.  400,  reviewing  aothontleB, 
statute  prescribing  pressure.  In  transportation  of  gas  from  State. 
nncoastitnUonal. 

Criminal  law.—  Constitutional  provision  for  trial  in  State  wber* 
committed,  applies  only  to  Federal  triala,  p.  101. 

Criminal  law.—  Fifth  amendment  llmlta  only,  federal,  not  State 
authority,  p.  101. 


Digilizcd  by  Google 


Oi  Kotea  on  U.  B.  Beports.  138  U.  S.  1(K-U3 

ConsUtDtlonml  latr.—  Beqnlrlug  ranroads  to  par  fee  tor  ezBmlna- 
0<m  of  employeea,  la  not  nndne  process  of  law,  p.  lOL 

Approved  In  Gharlotte,.  etti,  B.  R.  ▼.  Glbbes,  142  O.  &  886,  S5  L. 
loes,  12  S.  Gt  2E7,  renewing  casea  sostalntnt;  Uw  tazlnr  railroad! 
to  paj  railroad  commlas loner's  salarr;  State  t.  Forcler,  es  N.  H. 
42,  17  AtL  677,  statnte  requirliig  druedeta  to  be  Ucenaed,  and  pa; 
fea  for  same;  State  t.  Heliiemanu,  80  Wis.  2&8,  27  Am.  St.  Bep.  36. 
48  N.  W.  818,  atatota  requiring  ezamiuatlon  and  license  of  pliarma 
datv.  See  27  Am.  SL  Rep.  5S7,  extensive  note;  dlsseDting  o|iIqIod 
la  LonlsnUe,  etc..  By.  T.  Baldwin,  85  Ala.  624,  D  So.  315,  7  L.  B.  A. 
280,  msjorltj  boldlng  provision  of  statute  aa  to  payment  of  fee, 
nncoDsti  tutlouaL 

Disapproved  In  Louisville,  etc  By.  v.  Baldwin.  86  Ala.  628,  S  So. 
312,  7  L.  B.  A.  271,  boldlns  provlalon  aa  tA  payment  irf  fees,  void. 

128  u.  b.  102-128;  s2  l.  ss9.  livingston  co.  v.  pobtsmouth 
bane:. 

Bailroada.— Missouri  consolidation  act  applied  to  roads  not  con- 
Btmcted,  and  gtve  rigfbt  to  municipal  aid,  p.  114. 

Approved  In  Nelson  v.  Haywood  Co.,  87  Tenn.  810,  11  B.  W.  882, 
4  L.  B.  A.  669,  wbere  consolidation  act  was  passed  after  election 
notice  given. 

Distinguished  In  LouisvlUe,  etc^  B.  B.  v.  Eentuclcy,  161  U.  8.  708, 
40  L.  880,  16  &  Ct  721,  holding  consolidation  In  question  unautbor- 
ized;  ScoUand  Co.  v.  Hill,  132  U.  S.  112.  83  L.  263,  10  S.  Ot  28; 
generally.  In  review  of  Missouri  county  bond  litigation. 

Conn^  bonds,  voted  In  aid  of  railroad,  may  Issue  to  consolidated 
company,  under  Ulssonrl  statute,  p.  126. 

Approved  In  Denlson  v.  Mayor  of  Columbus,  62  Fed.  777,  dty 
estopped  to  set  up  tbat  consolidated  company  was  autborlied  to 
build  different  road. 

Oonotf  Court  baa  no  dlscretloD  but  to  Issue  bonds,  voted  pnrauant 
to  law.  In  aid  irf  railway,  pp.  126-127. 

Approved  In  Nelson  v.  Haywood  Co.,  87  Tenn.  804,  11  S.  W.  SBOh 
4  L.  B.  A.  668,  boldtng  no  actual  eubscrlptton  on  books  of  company 
necessary:  Cumberland  County  v.  Randolpb,  88  Va.  618,  16  S.  BL 
724,  holding  county  authorized  to  Issue  negotiable  bonds. 

County  cannot,  as  against  bona  fide  bolder,  urge  Irregularltr  ot 
bonds  certified  by  County  Court,  p.  127. 

Approved  in  Nelson  v.  Haywood  Co..  87  Tenn.  808;  11  8.  W.  882, 
*  L.  B.  A.  669,  county  estopped  in  sncb  case,  after  Otteen  years. 

Ootmtlaa.—  Bonds  and  coupons,  and  certlOed  copies  of  tax  levlash 
are  admiaslble.  in  suit  <m  aid  bonds,  p.  128> 

128  U.  S.  128-132,  82  U  368.  ASHBB  T.  TBXA& 

Commerce.—  State  occupation  tax  on  dmmmers,  Is  void  as  com- 
merce  regulation,  p.  132. 
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In  following  cases,  rule  ts  approved,  and  ordinances  or  statntea 
beld  to  be  uulan-ful  Interference  wltb  Interstate  commerce:  Stoutes- 
burgh  T.  Hennlck,  129  V.  S.  148,  32  L.  639.  »  S.  CL  267,  Ucense 
tax  OD  trades  and  businesses,  as  to  persons  selling  by  sample  lor 
Orma  out  of  district;  McCaU  v.  CaUfomla.  136  V.  S.  110,  34  I^  399, 
10  S.  Ot.  862,  Ilcenee  tax  on  agent  of  foreign  railroad;  Cmtcber  t. 
EentuckT,  141  U.  S.  EiS,  3S  L.  6S2.US.Ct  864,  license  tax  on 
express  companleBi  Brennan  t.  TltnsTllle,  163  V.  B.  304,  38  L.  724, 
14  S.  Ct  833,  reviewing  autborltles,  license  tax  on  manufacturers' 
agents;  In  re  KJmmel,  41  Fed.  777,  license  tax  on  persons  soliciting 
orders,  from  house  to  bonse;  In  re  Houston,  47  Fed.  S41,  643.  14 
L.  B.  A.  719,  720,  tax  on  agents  soUcltlng  by  sample;  In  re  Nlcbots. 
4S  Fed.  165,  16G.  tax  on  soliciting  agents,  thougb  property  was 
stored  In  State;  State  t.  Lagarde,  60  Fed.  IBl,  requiring  dealers  In 
fertJUzera  to  Qle  statement  of  Ingredients;  Georgia  Packing  Co.  v. 
Uaj-or,  etc.,  60  Fed.  780,  22  L.  K.  A.  778,  Imposing  license  tax  on 
meat  dealers  who  do  not  raise  tbelr  own  meat;  Ex  parte  Loeb,  72 
Fed.  669,  Soutb  Carolina  dispoDsary.  law.  as  to  person  taking  orders 
for  firm  out  of  State;  In  re  riueman,  95  Fed,  660,  license  tax  on 
manufacturers'  agent;  Wrouglit-Iron  Co.  t,  Johnson.  84  Ga.  758,  11 
8.  E.  234,  8  L.  B.  A.  275,  license  tax  on  peddlers  as  to  one  Belling 
by  sample,  (or  Corelgn  principal;  UcLaughltn  t.  South  Bend.  120 
Ind.  472.  26  N.  E.  165.  10  L.  R.  A.  353,  license  tax  on  peddlers,  as 
to  one  soliciting  purchaser  Tor  property  out  ot  State;  Overton  v. 
VIcksburg,  70  Mlsa.  560,  13  So.  227,  license  Ux  on  peddlers,  as  to 
one  selling  by  sample,  later  delivering;  State  t.  Bracco,  103  N.  C, 
350,  9  S.  E.  404.  license  tax  on  non-resident  drummers;  State  t. 
Rankin,  11  S,  Dak.  149,  76  N.  W.  301.  license  tax  on  soUcltora  taking 
measurements  and  orders  for  non-resident  tailors;  State  y.  Scott. 
08  Tenn.  261,  30  S.  W.  2,  36  L.  R.  A.  463,  reviewing  cases,  tax  on 
persons  soliciting  pictures  to  be  enlarged  out  of  State;  Wcessner  v. 
Cottam,  10  Tex.  Olv.  App.  616.  47  S.  W.  680,  franchise  tax  on 
foreign  corporations  supplying  drummers'  and  mall  orders;  Talbutt 
T.  State,  —  Tex.  Crlm.  App.  — ,  44  S.  W.  1091,  tax  on  llgbtnlng-rod 
•ollcltor;  8tat«  r.  Lichtensteln,  44  W.  Va.  102,  28  S.  B.  764,  lEquor 
license  tax,  as  to  solicitors,  for  dealers  out  of  State;  Clements  r. 
Town  ot  Caeper,  *  Wyo.  407.  35  Pac  473,  license  tax  on  non-resident 
•ollcltw  hf  sample.  And  approved  In  United  States  v.  Hopkins,  82 
Fed.  636,  Kansas  City.  Live-Stock  Exchange,  beld  illegal,  under 
anti-trust  act;  United  States  v.  Addyston,  etc..  Steel  Co.,  86  Fed. 
20S,  54  D.  S.  App.  767,  holding  tbiB  «imblnati<«i  Illegal,  under  anti- 
trust law;  UlUer  v.  Goodman.  91  Tex.  44.  40  S.  W.  719.  holding 
foreign  corporation  might  aue  for  goods  sold,  without  Qllng  articles, 
etc.;  Quit,  etc..  By.  t.  Dwyer,  T5  Tex.  580,  16  Am.  St.  Rep.  028,  12 
B.  W.  1002.  T  L.  R.  A.  470,  State  cannot  regulate  Interstate  freight 
rates;  Railroad  v.  Harris,  90  Tenn.  710.  43  8.  W.  121.  Mercantile 
Trust  Co.  v.  Texas,  etc..  Ey.,  51  Fed.  633,  and  Hofschulte  v.  Doe, 
78  Fed.  438,  generally.     Bee  27  Am.  St.  Rep.  563.  extensive  note: 
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dlBsentlni  oplnloni  In  FIcklen  t.  Shelby  Conntj,  146  U.  8.  26,  27, 
86  L.  608,  12  S.  Ct  814,  reviewing  sutborltles.  majorltr  ntatftlnlng 
tlceuse  tax  on  brokers,  as  mcldentatly  affecting  commerce;  Adams 
Bxprees  Co.  v.  Ohio.  16B  U.  8.  235.  41  L.  700,  17  S.  CL  314,  majority 
anstalnlng  scheme  of  Nicbols  law  for  taxtng  foreign  express,  etc^ 
companies:  Commonwealth  t.  Huntlej,  156  MasB.  248,  80  N.  B.  1182, 
16  L.  B.  A.  845,  majority  sostalnlng  statute  forbidding  manufacture 
or  sale  of  Imitation  butter. 

Distinguished  in  Hooper  v.  California,  ISS  U.  8.  668,  S9  U  300,  IB 
8.  Ct  209.  sttstalning  act  requiring  foreign  Insurance  companies  to 
file  bond;  Emert  v.  Missouri,  156  U.  8.  8ig.  39  L.  4S7,  16  8.  Ot  373, 
distinguishing  authorities,  sustaining  license  tax  on  persons  ped- 
dling goods  from  plate  to  place;  Southern  Cotton,  etc..  Co.  v. 
Wemple.  44  Fed-  27,  sustaining  tax  on  franchise  of  foreign  corpora- 
tion "  doing  businpss  in  State; "  Preston  r.  Plnley,  72  Fed.  868,  sus- 
taining occnpatlon  tax  on  aU  persons  selling  certain  papers  of  ob- 
jectionable character:  Wagner  t.  Meakin,  02  Fed.  83.  63  U.  S.  App. 
490.  corporation  suing  on  foreign  bill,  drawn  on  resident,  not  "  en- 
gaged in  business  within  "  Texas;  Hall  t.  State.  SS  Fla.  672,  28  Bo. 
122.  sustaining  tax  on  peddlers  as  to  on«  retailing  goods  of  foreign 
principal,  on  commissary  car;  Walton  t,  Augusta.  104  Ga.  760,  30 
8.  E.  066.  sustaining  license  tax  tm  certain  commercial  street 
bral;ers:  Indianspoiis  v.  Bieier,  138  Ind.  35,  36  N.  B.  8S9,  sostalnlng. 
under  act  of  August  8.  isyo.  license  tax  on  local  depot  of  foreign 
distillery.;  Lnmbervilie  Bridge  Co.  r.  Assessors,  55  N.  J.  L,  534,  26 
Atl.  713,  25  L.  R.  A.  137,  sustaining  license  tax  on  corporations,  as 
to  company  organized  to  trade  with  another  State;  Bagg  v.  Ball- 
roiid.  109  N.  C.  283.  26  Am.  St.  Rep.  673.  14  S.  B.  81,  14  L.  E.  A. 
598,  snstalning  statute  requiring  railroad  to  mo*e  freight  within 
five  days  of  receipt:  State  t.  Morgan,  2  8.  Dak.  61.  48  N.  W.  320, 
sustaining  law  regulating  operations  of  mercantile  agencies;  State 
T.  Richards,  82  W.  Va.  354.  9  S.  E.  247,  3  L.  R.  A.  708,  and  n..  tax 
on  travelling  sewing-machine  agent,  carrying  maeblnes  irltb  hlm^ 
sustained;  dissenting  opinion  In  Stoutenbargb  t.  Hennlck,  120  D.  S. 
150.  32  L.  639,  9  8.  Ct  267,  majority  holding  license  tax  of  District 
of  Columbia  invalid,  as  to  drummers  from  Baltimore. 

Courts.—  Later  decision  of  Supreme  Court  conflicting  with  prior 
ones,  overmles  them,  though  not  mentioned,  p.  133. 

123  O.  S.  132-134.  32  L.  869,  CHAPPELL  v.  BRADSHAW. 

Appeal.—  Supreme  Court  win  not  consider  objection  that  8tat» 
conrt  did  not  allow  limitation  of  liability,  it  not  asserted  below, 
p.  134. 

Approved  in  Manning  v.  French,  133  IT.  S.  191,  8S  L.  586.  10  8. 
Ct.  260.  and  Leeper  t.  Texas,  139  U.  S.  467,  8B  L.  227.  11  B.  Ct  679. 
tioldlng  petition  for  writ  of  error,  not  part  at  record  for  purpose 
Vol.  XI  — 40 
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ot  cUlm;  Norttem  Pec.  R.  B.  ▼.  Austlii,  ISD  n.  8.  SIS,  84  L.  ZIO, 
10  &  Ot.  708,  QuestloD  of  remoTal,  when  do  peUtion  tor  rame  wu 
filed;  Cook  Co.  t.  Calnmet,  etc,  Oaaal  Co^  1S8  IT.  8.  SB3,  34  L. 
1116,  11  8.  Ot  4ti,  aa  to  cancellation  of  locatloo  under  land  war- 
rant; WInoaa,  otc^  B.  R.  t.  Plalnview,  148  C.  8.  891,  S6  L.  190,  12 
8.  Ot  087,  and  Uoirison  t.  Watson,  1S4  U.  8.  US,  88  L.  029.  14  S. 
Gt.  997,  dtlng  cases,  question  as  to  Impairment  of  contract  obllga- 
Uod;  Scbnyler  Nat  Bank  t.  Bollong,  UO  U.  8.  68.  87  U  1009.  14  S. 
Ot.  2S,  aa  to  nanrlans  Interest  cbarged  by  oatlona]  bank;  Winona, 
etc..  Land  Oo.  t.  Minnesota.  169  D.  &  Ml.  40  L.  253,  16  8.  Ct.  88. 
u  to  Immnnltr  from  taxation,  all  boldlng  qoestloii  not  property 
raised. 

DlstlnKalshed  In  Watei^Poirer  Go.  r.  Street  By.,  173  U.  8.  488,  19 
8.  Ct  2S2,  mla  not  applicable  wben  raUdtty  of  sUtnte  wu  attacked 
aa  repngnant  to  Federal  Constltntlon. 

Admiralty. —  Common  law  bas  concurrent  Jurisdiction  of  ault  for 
damages  by  burning  veasel  cut  loose  by  defendant,  p.  134. 

128  U.  B.  IS6-U8,  32  L.  881,  OUUJFORD  T.  OOMILA. 

Shlppbif.—  Charterer  waiving  Insertion  of  cancelling  data,  aban- 
d<ais  right  to  cancel,  p.  168. 

Shipping.—  Obarterers  consenting  to  snbatltntlon  of  eargo-ownera 
OB  GODdltton.  may  enforce  condition  against  shipowner,  pp.  1ES4-1S5. 

Shipping.— Charter-party.  -  baring  fixed  ao  date  for  Bailing, 
owner,  ready  In  reaeouable  time,  held  not  liable,  pp.  1S5-158. 

Contracta  —  Shipping.— Court  will  not  gire  effect  to  prorleions 
deliberately  omitted;  e.  g.,  In  charter-party,  p.  lCi8. 

Approved  In  Thompson  v.  Bush,  60  Fed.  634,  and  Bnsb  t.  Iliomp- 
•on,  6S  Fed.  818,  2B  U.  8.  App.  161,  where  question  aa  to  amploy- 
ment  ot  stevedore  was  omitted. 

128  TJ.  8.  1B8-170.  82  L.  390,  CHESOBNT  BBEWING  OO.  v.  GOTT- 
FBIED. 

Patent  No.  42,680,  for  application  of  heated  air  to  casks,  la  for 
mechanism,  not  process,  and  vraa  anticipated,  pp.  166-168. 

Approved  in  Gaff  v.  OottfHed,  128  U.  6.  170.  82  L.  890,  0  8.  Ct. 
87.  on  same  state  of  facts;  Marchand  v.  Emken.  132  D.  8.  200.  83 
L.  834,  10  8.  Ct  67,  machine  for  cooling  liquid  by  stirring,  not 
patentable;  Smith  v.  Thomson,  SS  Fed.  606.  overshoe  clasp  not 
patentable^ 

FataDts.— Second  claim  of  42.080,  tor  Improved  mode  of  pitch- 
ing barrela,  held  not  Infringed,  p.  170. 

Approved  m  Backett  t.  Bmltb,  42  Fed.  808,  Ink  reserrolr,  held 
not  InfrlnKed. 

Hlacellaneous.—  Richmond  v.  Atwood.  02  Fed.  21,  6  U.  8.  App. 
101,  17  L.  R.  A.  618,  decree  sustaining  patent  and  granting  Injunc- 
tion, an  appealable  "  interlocutory  decree." 
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128  n.  8.  170,  32  L.  896,  OAFT  t.  GOTTFRIED. 
Adjudging  In  confarmltr  with  Orescent  Co.  ▼.  Gottfried,  npn. 


128  U.  S.  171-173,  32  L.  888,  LOVEJOT  T.  UNITED  8TATB& 

Jury.— Act  1879  does  not  repeal  sections  empowering  eotitt  ta 
call  Jury  from  brstandera  wben  panel  ezbaneted,  p.  173. 

Approved  In  St  Clair  t.  United  States,  154  D.  S.  147.  38  L.  Ml. 
14  S,  Ct  1007,  wben  special  renlro  was  called  after  trial  Jury  waa 
dlBcbarged  tot  term. 

Trial.— Federal  court  mar  express  opinion  on  facta.  If  law  cor- 
rectly stated  end  facts  ultimately  submitted,  p.  173. 

Approved  m  Baltimore,  etc.,  R.  R.  t.  Fifth  Bsptlst  Cbnrch,  187 
D.  8.. 574,  34  L.  787,  11  B.  Ot  187,  Judge's  expressions,  where  facts 
ultimately  left  to  Jury,  not  reviewable  on  error;  Simmons  7.  United 
States,  142  U.  e.  105.  36  L.  071,  12  8.  CL  173,  where  Judge  refused 
to  dlBCbaree  Jury,  saying  testimony  was  couTlncing;  Atchison,  etc.. 
R  R.  V.  Howard,  49  Fed.  208,  4  V.  S.  App.  202,  wben  Judge  ex- 
pressed opinion  as  to  weight  of  evidence;  Joyce  v.  CbarlestOD  Ice, 
etc.,  Co.,  CO  Fed.  374,  but  refusing  to  set  aside  verdict  tor  disre- 
gard of  court's  opinion  as  to  punitive  damages;  Smith  v.  Sun 
PrlDtlng,  etc.,  Assn.,  55  Fed.  24S.  14  TJ.  8.  App.  173,  comments,  In 
libel  case,  held  Justified,  though  harsh;  Bndleman  v.  United  States, 
86  Fed.  463.  67  V.  S.  App.  12,  where  Judge  said  be  saw  no  way 
to  acquittal,  but  left  facte  to  Jury:  Fidelity  MuL  K  Assn.  v.  Ulller, 
92  Fed.  69,  63  V.  8.  App.  729,  where  court  gave  opinion  as  to 
evidence  of  suicide  in  Insurance  case.  See  note  In  14  Am.  Bt. 
Rep.  86, 

Distinguished  In  Starr  v.  United  States.  1S3  U.  S.  ^S,  38  K  846, 
14  S.  Ct  923,  where  remarks  of  Judge  exceeded  bounds;  Sparf  r. 
United  States,  168  V.  8.  179,  39  L.  888,  16  B.  Ct  322,  meJoHty  ana- 
tatning  Instruction  that  defendant  could  be  found  guilty  of  mnrder 
only. 

128  D.  &  174-182,  82  L.  877.  GEORGIA  R.  R,  ETC.,  CO.  t.  SMITH. 

Ballroada  are  private  coriwrations  and  may  be  exempted  from 
legislative  regulation  of  rates,  p.  179. 

Approved  Id  nngree  ▼.  Michigan  Cent  R  R.,  118  Hlch.  823,  76 
N.  W.  638,  reviewing  authorities,  holding  act  In  questioD  did  c<ni- 
fer  such  exempticm. 

Carriers.—  Legislature  may  exerrfse  reasonable  control  over  rates 
unless  charter  forbids  and  unless  carriage  Is  Interstate,  p.  179. 

Approved  in  Budd  t.  New  York.  143  U.  8.  648,  36  I..  267.  12  8. 
Ct.  477,  sustaining  act  regulating  grain-elevator  rates;  Smyth  v. 
AmeB.  169  U-  8.  623.  42  L.  841,  18  S.  Ct  425,  reviewing  anthoritles. 
Nebraska  rate  law  of  1893  amounted  to  taking  ot  propertr  with- 
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out  compensatltm;  Water  Worke  t.  Baa  Francisco.  S2  Otl.  SIS,  M 
Ajd.  BL  Bep.  131,  22  Fac.  916.  6  L.  B.  A.  762  (see  dleseatlsc  opla- 
Ion  In  82  Cal.  B20,  22  Pac.  1049),  enjoining  enforcemrait  at  water 
rates;  Peasacola,  etc.,  B.  B.  t.  State,  29  Fla.  323,  S  So.  839;  8  li.  B.  A. 
866.  and  n„  rate  InsufflcleDt  to  pay  operating  expenses,  anreasonaWe; 
Storrs  T.  Pensacola,  etc.,  B.  B..  29  Fla.  ^2,  11  So.  228,  boliUng 
lefTislature'B  power  to  fli  rates  mlgbt  be  delegated  to  commissioners; 
AttorDej-General  r.  Old  Colony  R.  R^  100  Mass.  87.  35  N.  BL  2ES6, 
22  Ij.  R.  A.  119.  reviewing  authorities,  statute  requiring  railroads  to 
eell  tickets  good  on  any.  road  In  state,  void:  Wetlman  r.  Bollway 
Co..  83  Mich.  eil.  47  N.  W.  494.  reviewing  aothorltles  and  boldlng 
leglKlnture  finaJ  Judge  of  reasonablenees  of  rates;  Bnllard  v.  Nortb- 
ern  Pac.  R.  B,.  10  Mont  181.  25  Pac.  123,  11  L.  B.  A.  251,  and  n., 
reviewing  authorities,  boldlng  Interetate  commerce  law  applicable 
to  contrectB  made  before  Its  passage;  generally  In  Southern  Pac. 
Co.  V.  Railroad  Commra.,  78  Fed.  25G.  restralalng  enforcement  of 
rate  schednle  fixed  bj  California  commlgsioners;  concurilug  opin- 
ion In  San  Diego  Water  Co.  t.  San  Diego.  118  Cal.  580.  62  Am. 
St.  Bep.  280,  50  Fac.  641.  38  L.  B.  A.  4G7,  boldiug  lower  court  did 
not  rightly  calculate  reasoDableuees  of  water  rate;  Louisville,  etc., 
B.  R.  v.  Kentucky,  ICl  V.  B.  6.1C.  40  L.  858,  16  8.  Ct  722,  upholding 
State  antl- consolidation  law;  obiter  In  Indianapolis  v.  Navin,  151 
Ind.  144,  47  N.  E.  526,  41  L.  B.  A.  340,  reviewing  authoriUes,  sus- 
taining act  for  three-<?ent  car-fares;  dissenting  opinion  In  Attorney- 
General  V.  Old  Colony  B.  R.,  IBO  Mass.  07.  35  N.  E.  260.  22  L.  E.  A. 
122,  majority  holding  act  requiring  one  railroad  to  carry  pas- 
sengers on  credit  of  another,  void.  See  note  In  16  Am.  5t  lAep.  135; 
62  Am.  St  Bep.  291.  In  extensive  monographic  dlscnsslon  of  Muim 

T.   tlllDOlS. 

Umlted  in  Blchmond.  etc..  B.  R.  v.  Trammel,  53  Fed.  202.  cou- 
struing  provision  ot  said  act  as  to  evidence  of  reasonable  rates. 

Bailtoads  are  guasi-publle  corporations  and  subject  to  teglsla- 
dve  control  In  public  Interests,  p.  180. 

Approved  In  Pennsylvania  E.  B.  t.  Miller,  132  U,  S,  84,  38  I*. 
272,  10  S.  Ct.  37  (reprinted  In  129  Pa.  St.  200),  citing  cases,  company 
subject  to  constitutional  amendment  forbidding  Injury  to  property 
wltbout  compensation;  Cbarlotte,  etc.,  B.  R.  v.  Olbbes,  142  U.  S. 
893.  SB  L.  1054,  12  8.  Ct.  257.  sustaining  statute  making  railroads 
liable  for  expense  of  railroad  commissioners;  New  York,  etc.,  R.  R. 
T.  Bristol,  151  U.  8.  571.  38  L.  274,  14  S.  Ct  442,  snstalnlng  act  re- 
quiring removal  of  grade  crossings;  Cutting  t.  Kansas,  etc..  Stock- 
Xards  Co..  79  Fed.  682.  and  Same  v.  Same.  82  Fed.  815.  citing 
cases,  stock-yards  company  subject  to  legislative  control;  Michigan 
TeL  Co.  v.  City,  of  Cbarlotte,  03  Fed.  15.  holding  city  had  rlglit  to 
require  removal  of  wires  to  anotber  street;  Norwood  v.  New  Tork. 
etc..  R.  B..  161  Mass.  266,  37  N.  E.  201,  act  for  abolition  of  grado 
crossings,  beld  valid;  Bollard  v.  Northern  Pac.  B.  B..  10  Mont  181. 
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26  Psc.  123,  11  L.  R.  A.  251,  aad  n.,  reviewing  aathorlUes,  holdlDg 
interstate  commerce  law  applicable  to  contracts  made  before  Its 
passage;  McCaodless  v.  Bailroad.  SS  S.  C.  110,  16  S.  E.  431,  IS  I^ 
R.  A.  443,  n-bere,  by  law  under  which  charter  granted,  railroad 
liable  for  all  Sres  started,  regardless  of  negligence.  See  eiteuslva 
monographic  note,  discussing  doctrine  of  Mimn  t.  lUlnolB,  In  62 
Am.  St.  B«p.  290. 

BtatiitM.—  "  Provided  "  preceding  clanse,  often  has  slgnfOcBiics 
of  "but"  OT  "and,"  p.  181. 

Approved  In  Malcomsoo  v.  Wappoo  MIIIb,  86  Fed.  194,  construing 
provision  giving  State  lien  on  pbospbatea  mined;  United  States  t. 
Saplnkow,  00  Fed.  6S9,  holding  proviso  to  revenue  act  showed  prin- 
cipal sections  Included  cigarettes  In  term  "  cigars; "  In  re  Lange. 
91  FedL  8C3,  holding  trustee  In  bankruptcy  entitled  to  bankrupt's 
endowment  policy;  Macon  R.  R.  t.  Gibson,  8&  Ga.  19,  21  Am.  St. 
Rpp.  143,  11  S.  E.  445,  bolding  araeodment  In  proviso  not  void  as 
repngnant  to  purview  of  charter;  Consldine  v.  Metropolitan  L.  Ins. 
Go.,  165  Mass.  464,  43  N.  E.  202,  construing  provision  requiring  copy 
of  application  to  be  furnished  wltb  life  policy;  Smalley  v.  Ash- 
land, etc..  Stone  Co.,  114  Mich.  107,  72  N.  W.  30,  construing  proTlso 
to  lien  law  with  wbole  of  statute. 

CurierB.—  Proviso  In  Georgia  railroad  charter  fixing  maximum 
rates  did  not  restrict  legislature's  power,  pp.  181,  182. 

Approved  In  Storrs  v.  Pensacola,  etc.,  R.  R,,  29  Fla.  623,  11  Bo. 
228,  bolding  legislature's  power  to  fix  rates  might  be  given  to 
commissioners;  Winchester,  etc..  Road  Co.  v.  Croxton,  98  Ky.  747, 
84  8,  W.  620,  33  L.  R.  A.  191,  and  n.,  reviewing  anthorlUes,  con- 
atmlng  similar  charter  provision  of  toll-road. 

Dlsttngnlahed  In  Central  Trust  Go.  v.  Citizens,  etc.,  Ry.,  82  Fed. 
i,  11,  restraining  enforcement  of  amendment  to  charter,  as  special 
leglBlatloD;  Plngree  v.  Michigan  Cent.  R.  R.,  118  Mich.  328.  76  N.  W. 
639,  holding  proTlslon  In  qnesUcm  ga-ve  railroad  control,  within 
limit 

Carrion.—  Exemption  from  legislative  control,  aa  to  rates,  mnat 
be  clearly  expressed,  p.  182, 

Approved  tn  Indianapolis  v.  Navin,  151  Ind.  143.  47  N.  B.  626,  41 
L.  R,  A.  840,  reviewing  authorities,  wbere  charter  was  silent,  legla- 
laturo  could  regulate  rates.  6ee  62  Am.  8t  Rep.  291,  29S,  In  valu- 
able note,  discussing  doctrine  of  Munn  t,  Illinois. 

128  tr.  a  182-184,  82  L.  896,  LIGGETT,  BTG.,  TOBAOOO  CO.  T. 
FINZBR. 

TnOtanaxk,  consIstlDg  of  star  on  ping  tobacco^  heta  confined  t* 
ttmt  made  of  Un,  p.  184. 

Approred  In  CorUn  t.  Oonld,  188  U.  8.  814,  88  L.  818.  10  S.  Ct 
S14,  trademark  "The  TycoMi  Tea,"  not  Infringed  br  word 
"  lyicoon." 
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'badonaxlu.— Stsr  label  on  plug  tobacco^  beld    not  i 
l)k«  tluit  used  tKf  complainant,  p.  184. 

ApproTsd  Id  Pblladelpbla,  etc,  Ulg.  Co.  t.  Booas,  40  Fed.  B87, 
boldlns  halr^^rlmper  label  not  Infringed;  Celluloid  Mfg.  Co.  ▼.  Bead, 
47  Fed.  716,  boldlag  "ceUuloId"  not  Infringed  by  "  cellalotd 
Btarcb; "  Oeasler  t.  Qiieb,  80  Wis.  28,  27  Am.  St  Rep.  SS.  48  M.  W. 
1100,  holding  trademark  for  beadacbe  wafers  not  Infringed. 

128  U.  S.  185-188,  82  L.  886.  BDNDT  T.  COCKE. 

Corporations.—  In  suit  to  establish  married  woman's  UabUlt^.  al- 
legation of  ownership  when  bank  suspended  Is  snlBdent.  p.  18T. 

Eosband  and  wUs.—  Dnder  Arkansas  statute,  wife  may  become 
stockholder  In  natlona]  bank,  p.  188. 

Approved  In  Witters  t.  Sowlee,  88  Fed.  701,  704,  708|  and  con- 
cnrrlng  oplnloti,  p.  706,  holding  married  woman  could  charge 
separate  property  with  stockholder's  liability,  in  Termont 

Distinguished  In  Foster  t.  ObBse,  75  Fed.  787,  holding  mlnota 
not  liable  for  aseeBements  on  nadonal  bank  stock  purchased  for 
them. 

Husband  and  wife.—  Bill  in  equity  te  mitorce  wife's  UablUtj  tor 
corporation's  debts,  sustained,  p.  188l 

Approved  In  In  re  First  Nat.  Bank,  48  Fed.  121,  bedding  married 
woman  liable  fw  aasesBmenta  on  national  bank  stock;  Robinson  v. 
Turrentine,  60  Fed.  558,  married  woman  held  liable  in  actton  at 
law,  for  aBsessments  on  bank  stocki 

128  U.  8.  188-104,  32  L.  88S,  JABHNSI  T.  NEW  TORE. 

Criminal  law.— Section  72.  New  Tork  Penal  Code,  gOTemed 
future  cases  only,  p.  104. 

Statute  may  tte  roid  aa  to  soma  classes  of  oases,  and  Talld  as  te 
others,  p.  184. 

Approved  In  Blttenhaua  j.  Johnston,  02  Wis.  684,  88  N.  W.  806, 
82  L.  R.  A.  381,  snsUlning  flsh  law  aa  to  future  casea.  Bee  87  Am. 
St.  Rep.  686,  extensive  note. 

128  V.  B.  196^212,  82  L.  870;  WASHINGTON  OBNT.  BANK  T. 
HUME. 

Traudulont  oonveyances.—  Laws  against,  apply  only  to  assets 
with  which  debts  conld  have  been  paid,  p.  201. 

Approved  In  Barbour  v.  Connecticut,  etc.,  Ina.  Co.,  SI  Conn.  244 
28  AtL  166,  boldlng  transfer  to  wife  not  fraudotait  aa  to  siiIm» 
qnent  creditors.    See  28  Am.  St.  Rep.  360,  364,  note. 

Insurance.— Life  Insurance  defined,  p.  206. 

Approved  in  Crosswell  v.  Association,  51  B.  0.  112,  28  S.  S.  20B, 
holding  son.  as  each,  had  Insurable  interest  In  life  of  mother,  to 
support  aBBlgnment  of  policy. 
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InrarutM.—  Creditor  tuu  iiMuiable  Interest  Id  debtof**  lile.  Dto- 
tlBctkMi  In  «ffMt  of  iHuwcDt  bj  debtor  or  creditor  noted,  p.  20B. 

ApproTcd  In  Crotty  t.  Union  UnL  Ins.  Oo^  144  IT.  &  624,  36  I. 
1168,  12  8.  Ot  7G0,  aniex  poUc?  pttr*ble  to  "  M.  O,  hla  creditor," 
M.  0.  rnoBt  establlsli  continuing  relation;  Bxcbange  Bsnfe  t.  Loh, 
KM  Ga.  4W,  81  8.  B.  460,  44  L.  B.  A.  374,  boldtng  {Mdlc?  taken  ont 
bj  debtor  for  creditor's  benefit,  constltnted  Indemnltr  contract 

Znanrauce.— Creditors  can  dalm  no  beueAt  in  Insorance  «■ 
««btWa  Ufe,  obtained  b;  wife  and  cblldren,  p.  206. 

losvraiLce,—  Policy,  and  monej  dne  tberennder,  btfong  to  named 
beneficiary;  Insured  cannot  dispose  of  sucb  interest,  p.  206. 

Approved  in  Orlffltb  t.  Insurance  Co.,  Vn  CaL  689,  40  Am.  St 
B^.  101,  86  Pac.  117,  where  surrender  bj  bustHUid,  wltbout  wife, 
benefldaiy,  consenting;  was  Ineffectual;  Hendrte,  etc.,  Mfg.  Co.  *. 
Piatt,  —  Colo.  App.  — ,  06  Pac  211,  roTlewlng  antborltleB,  wife 
entitled  to  Insolvent's  Insurance,  wltbout  reduction,  wtaere  sbe  was 
creditor  to  amount  greater  tban  premluma;  In  re  Etews,  66  Fed. 
Ul,  bankrupt's  concealment  of  policy  due  bis  wife,  is  not  fraud 
on  creditors;  Wlrgman  t.  MlDer,  &8  Ey.  621.  33  S.  W.  ^7,  boldlng 
wife  mlgbt  pledge  her  Interest  ae  beneficiary  in  policy  on  hus- 
band's Ufe;  Irwin  t.  Insurance  Co.,  16  Tes.  Civ.  App.  686,  3»  S.  W. 
1086.  assignment  of  policy  to  wife,  void  against  alater,  beneficiary 
named;  Union  Cent  Ins.  Co.  r.  Wilbea,  —  Tex.  CIr.  App.  — .  4T  S. 
W.  S48,  where  policy  became  term  policy  by  default  In  premfum, 
taunred  could  not  reinstate  It  without  beoeBclarT'e  cmieent;  Atkliii 
T.  Atkins,  70  Tt  666,  41  Atl.  603.  holdbig  beneflcIaHee  entitled  to 
proceeds  paid  to  A.,  In  trust  for  them;  In  re  Hellbron,  14  Wash.  640. 
45  Pac.  160,  86  L.  R.  A.  604,  holding  proceeds  of  policy,  In  bands 
of  executors,  not  exempt  from  execution;  dissenting  (pinion  in 
Estate  of  Breltung.  78  Wis.  38,  47  N.  W.  18.  coUectlng  authorities, 
majority  holding  Insured  might  dispose  of  life  Insurance  by  will, 
regardleaa  of  beneficiary's  consent 

Dtstlngulsbed  In  Wagner  t.  Nat  L.  Ins.  Oo^  90  Fed.  406,  61  U.  8. 
App.  708.  reviewing  authorities,  wife  bound  by  surrender  made  by 
busband  aa  her  agent;  Hopkins  t.  Hopkins,  92  Ey.  327,  17  8.  W. 
86S,  refusing  to  enjoin  assignment  at  suit  o(  beneflclary,  where 
policy  permitted  change. 

Znmraace.—  Laws  of  District  of  Columbia  accord  with  Connectl- 
ent  law  relating  to  wife's  Interest  P-  207. 

Insuraiue. —  Connecticut  statute  relating  to  wife's  rights,  become 
part  of  policy,  p.  207. 

Approved  In  Equitable  L.  Assur.  8oc.  t.  Nixon,  61  Fed.  799,  48 
U.  S.  App.  487,  policy  Issued  to  resident  of  Washington,  held  New 
Zork  contract:  Johnson  t.  New  York  L.  Ins.  Co.,  100  Iowa,  70t>,  78 
N.  W.  006,  bidding  policy  a  New  York  contract  as  to  forfeiture  law; 
Baxter  Nat  Bank  t.  Talbot  IM  Mass.  216,  28  N.  B.  164.  13  L.  B. 
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A..  D5.  and  n..  conecHnr  antborltJea,  h<ddlDs  iDdoraement  of  note 
foreroed  hy  law  of  State  where  made. 

DlBtlngulahed  In  Holmes  r.  OllmaD,  138  N.  T.  88S,  S4  Am.  St. 
R«p.  4T0,  34  N.  E.  208.  20  L.  R.  A.  672,  wbera  partnerahlp  fuade. 
lued  for  premiums  on  poller.  In  wife's  favor,  snrvfTlns  partner 
entitled  to  procesda. 

luAiuMice  prerainms,  paid  Itj.  debtor  on  poller.  In  favor  of  wlfa, 
cannot  be  recovered  by  creditors,  p.  209. 

Approved  In  Hendrle,  etc.,  Mfg.  Co.  t.  Piatt  —  Oolo.  App,  — ,  M 
Pac.  211,  rsTlewIng  antborttles,  wife  entitled  to  whole  of  Insol- 
Tcnf  B  InBurance,  where  creditor  to  Rmonnt  greater  than  premlnois. 

XtuniTuice  premiums  form  no  part  of  proceeds  of  policy,  and 
cannot  be  deducted  bj  creditors,  p.  209. 

Approved  In  Hendrle,  etc.,  Mfg.  Co.  t.  Piatt  —  Colo.  App.  — ,  08 
Pac.  211,  reviewing  antbt^tleB.  wife  entitled  to  whole  of  Insol- 
vent's Insurance,  where  creditor  to  amount  greater  tbsn  premlnma. 

Insurance.—'  Assignment  to  wife,  of  policy  payable  to  estate^ 
when  Insolvent  Is  fraudulent  conveyance,  p.  211. 

Appi'oved  In  In  re  Hellbrou,  14  Wash.  541,  45  Pac.  155.  35  L.  R. 
A.  604,  proceeds  of  policy  In  hands  of  insured's  executors  not 
exempt  from  execution.    See  29  Am.  St.  Bep.  360,  364,  note. 

DlstingulBbed  In  Barbonr  v.  Connecticut  etc.,  L.  Ins.  Co.,  61 
Oonn.  24S.  23  AtL  156,  holdlne  transfer  to  wife  not  fraudulent  as  to 
snbBequent  creditors. 

Inanranco. —  Premiums  paid  by.  Insolvent  on  policy  In  favor  of 
wife,  from  mon^  held  for  wife's  use,  are  not  recoverable  by 
creditors,  p.  210. 

Fraudalcnt  conveyEiiceB.— It  is  only  fraudulent  Intent  wbich 
will  vitiate  InsolventB  gift  to  family,  p.  211. 

Approveii  In  Hendrie,  etc..  Mfg.  Co.  v.  Piatt,  —  Colo.  App.  — ,  W 
Pac.  ao,  213,  216,  reviewing  authorities,  wife  entitled  to  Insol- 
vent's Insurance,  without  reduction,  where  she  was  his  creditor 
for  amount  greater  than  premiums;  Johnson  r.  Alexander,  12&  Ind. 
678.  26  K.  B.  707,  9  L.  K.  A.  662,  and  n.,  sustalniug  heirs'  rights 
uuder  transfer  of  policy  to  creditors  who  were  to  pay  over  balance; 
State  V.  Tomllnson,  16  Ind.  App.  677,  59  Am.  St  Bep,  846.  46  N,  B. 
1121.  assignment  to  wife,  valid  against  creditors,  except  as  to 
premiums;  Barbour  v.  Larne.  —  Ky.  — ,  61  8.  W.  9,  policy  having 
no  pecuniary  value  at  time  of  assignment  by  insolvent  did  not 
pass:  Adlet  v.  Hellman,  5S  Neb.  293,  75  N.  W.  S86,  holding  assign- 
ment of  policy  to  the  wife  was  not  fraudulent  as  to  creditors; 
\Veber  v.  Paiton,  48  Ohio  St.  271.  26  N.  B,  1052,  sustaining  wife's 
rights  to  whole  proceeds,  against  creditors,  subsequent  to  last  pre- 
mium; Mahoney  v.  James,  94  Va.  179^  26  S.  B.  880^  »blter.  See  28 
Am.  St  Rep.  SeO,  864,  note. 
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DIsUBsnlBbed  bi  Holmea  t.  Gllmui,  13S  N.  T.  3S3,  34  Am.  St 
B«p.  470,  St  N.  B.  208,  20  L.  R.  A.  572,  where  partnersblp  tundB 
were  DMd  to  pa;  premlnraB  on  poller  In  wife's  faror,  flnrrlvliig 
partner  entitled  to  proceeda.  Crltlclaed  In  Mercbants,  etc..  Tranap. 
Oo.  T.  Borland,  S3  N.  J.  Bq.  294.  31  Aa  276,  reviewing;  anthorltlee. 
and  holding  premiums  paid  on  pollclea  In  faTor  of  wife,  traudolent 
transfers  as  to  creditor*. 

128  D.  S.  212-225,  32  L.  401,  BIDINGS  t.  JOHNSON. 

Sales.—  Vendor's  snlt  to  cancel,  accompanied  bf.  offer  to  refund. 
1b  properly  broDgbt  in  eqnlty,  p.  217. 

Courts.—  Federal  courts  bare  eqnitr  JnriBdictlon  In  Lonlaiana,  at 
though  not  provided  by  local  statntee,  p.  217. 

Approved  in  Smythe  v.  Henry,  41  Fed.  715,  enjoining  prosecntlon 
of  ejectment  snlt,  pending  determination  of  e4}nttable  defense;  Ooit 
T.  Sullivan,  etc  Co.,  84  Fed.  T25,  citing  cases,  sustaining  demurrer, 
where  legal  and  equitable  causes  Joined. 

Distinguished  In  Independent  Dlst  of  Pelia  v.  Beard,  88  Fed. 
IS,  following  rule  of  State  court  as  to  charging  trust  on  funds 
held  by  receiver. 

galea.—  Vendor's  suit  to  annal  sale  to  vendee's  second  mortgages, 
and  to  foreclose  own  mortgage,  lies  In  equity,  p.  217. 

Appeal  in  equity  brings  whole  case  before  Supreme  Oonrt,  and 
decree  win  be  rerarsed  only  when  not  sustainable  on  any  gnmad, 
p.  218. 

Approved  In  Waterloo  Hln.  Ca  v.  Doe,  82  Fed.  61,  48  D.  8.  App. 
422,  holding  flndlngs  not  binding  on  appellate  court.  In  equity  cane. 

Distinguished  In  King  v.  McLean  Asylum,  64  Fed.  SS8,  21  V.  S. 
App.  481,  26  L.  B.  A.  796,  holding  record  was  not  before  court  in 
tMin  to  raise  questions  argued. 

Kortgagea.-  In  Louisiana,  unrecorded  mortgage  faas  not  prlorllr 
over  subsequent  one,  taken  nltb  notice,  p.  210. 

Sales.—  In  Louisiana,  aale  most  be  recorded  to  preserve  vendor'a 
rights,  p.  223. 

Conrta.-  Supreme  Coort  will  foOow  Onal  dedslons  of  State  coorta, 
affecting  titles,  p.  224. 

Approved  In  Gormley.  v.  Clark,  134  D.  S.  348,  88  I^  913,  10  S.  CL 
556.  reviewing  authorities,  entertaining  proceedings  under  Illinois 
"Burnt  Becorda  Act" 

Bales.— Where  sale  is  recorded,  vendor  Is  prior  mortgagor,  aa 
respects  vendee's  mortgsgees,  p.  225. 

Sales.-  In  Ijonlsiana,  parties  to  sale  and  rescission  must  be  same, 
p.  225. 
128  D.  B.  225-230,  82  L.  437,  BSTIS  V.  TRABDB. 

Appeal.—  Parties  cannot  be  described  by  firm  name;  but  wilt  la 
amendable  where  record  discloses  namea,  p.  22& 
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Approved  Id  United  States  t.  echoverling,  146  U.  8.  82,  96  L.  895, 

13  S.  CL  26,  granting  motion  to  amend  bj  anbstltntlng  IndlTtdaol 
names  for  Ann  name;  Walton  v.  UarletU  Chair  Co.,  157  U.  8. 
34T,  88  L.  T2T,  IB  S.  Ct  628,  coUecUng  authorltleB,  allowing  snlMti- 
tntlon  of  name  of  real  appellant;  Unltod  Statea  t.  Hopawdl,  U 
Fed.  800.  0  D.  8.  App.  137,  tbat  dtadon  wbb  In  Ann  name.  Imma- 
terial, when  parties  appeared  wltbont  objecting;  Cox  r.  Alexander, 
80  Or.  44S,  46  Pac.  706,  entertaining  appeal  when  record  showed 
It  was  perfected  by  one  havlnz  substantia]  Interest;  State  t.  Can- 
Oeid,  40Fla.6S,238o.Bg8.42L.R.A.80,  apiriTlng  rule  In  State 
practice. 

AppeaL— Wtiers  Judgment  Is  Joint  all  most  Join  In  appeal,  or 
there  mnst  be  snmm<«B  and  eeveraDce.  p.  2S0. 

Approved  Id  I>olan  t.  Jennings,  139  U.  S.  388,  35  L.  218,  U  S. 
Gt  58S,  dtimlaaing  appeal  for  failure  to  bring  np  parties:  Hedges 
T.  Selbert  etc..  Cup  Co.,  CO  Fed.  643.  S  U.  8.  App.  25,  Olsmlseiug 
appeal  when  only  one  of  several  Joint  defendants  appealed;  Rtcketta 
V.  Murray,  7S  Fed.  6S1,  34  U.  S.  App.  666,  and  MoftIbod  v.  Kubn. 
80  Fed.  741,  62  tr.  B.  App.  180.  but  considering  merlta  of  appeal 
by  one  of  Joint  defendants,  and  afDrmIng;  Hook  v.  HMvanttle 
Trust  Co.,  96  Fed.  40,  diamlBsIiig  appeal,  wbere  point  raised  on 
rehearing;  Carstens  v.  Gustln,  18  Wash.  90,  DO  Pac  964,  dlsmisalng 
appeal  for  non-]olnder  of  sureties;  West  v.  Irwfn,  54  Fed.  420,  B 
V.  S.  App.  647,  generally. 

DlsUngnislied  In  UacDonald  v.  United  States,  63  Fed.  482,  24 
U.  S.  App.  25,  defendants  Jointly  Indicted,  entitled  to  separate 
appeals,  without  such  proceedings;  Aiken  v.  Smith,  54  Fed.  896.  2 
U.  S.  App.  445.  Joinder  of  parties  not  entitled  to  appeal,  did  not 
affect  proper  parties;  The  Glide,  72  Fed.  202,  25  D.  8.  App.  636, 
sureties  on  stipulation  for  release  of  vesset.  not  parties  within 
rule;  St  Lonla,  etc.,  Ky.  v.  Jackson,  96  Fed.  565,  receivers  In  fore- 
closure Anally  discharged  and  not  made  parties  to  Intervention, 
not  necessary  parties  to  appeal. 

Appellate  court  will  dismiss,  wbere  record  contains  substantial 
defect,  not  amendable,  p.  280. 

128  U.  B.  230-236.  32  L.  466.  UNITED  STATES  v.  ENOX. 

United  States  cohuhIbsI  oners'  reports,  which  District  Court  re- 
fused to  act  upon,  are  cognisable  In  Court  of  Claims,  p.  238. 

Approved  In  Sontbworth  v.  United  States,  151  U.  S.  183.  38  L.  120, 

14  B.  Ct  276.  disallowance  by  Circuit  Court,  no  bar  to  suit  for 
fees  In  Court  of  Claims. 

United  States  conuulssloner'a  claims  for  docket  fees;  may  be 
presented  to  Court  of  Claims,  p.  234. 

Approved  In  United  States  v.  Fitch,  70  Fed.  680,  87  U.  S.  App. 
103.  tbat  not  presented  to  department  no  ttar  to  suit  for  clerk's 
fees. 
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DlBtliigalBhed  In  United  States  t.  Fletcher,  147  U.  S.  fMT.  87  L. 
Sa,  18  B.  Ct  43S,  Conrt  of  GlalniB  ataoidd  Dot  Interfere  vhll* 
dalm  Is  pending  In  deputment,  awalUns  ronchers. 

UUted  States  oonunlasioner  Deed  not  mandamus  District  Oourt 
to  pass  upon  claim  for  fees,  p.  836. 

Approved  Is  United  States  t.  Bwlng,  140  U.  a  144,  85  L.  380^ 
11  S.  Ot  743,  but  allowaDce  br.  Circuit  Court  la  prtiua  fade  erldenco 
of  ita  correctneat. 

126  U.  8.  236-^4,  82  U  446,  BEODNAX  t.  .STTNA  INS.  GO. 

SiToroe— Alimony  decree  cannot  defeat  foreclosure  of  mortsasa^ 
prerlotislr  Joined  In  hj  wife.  p.  240. 

Husband  and  wife.— In  Gaorgla.  wife  can  ^edge  her  aeparata 
ptopertr  for  bnaband's  debts.  If  grant  permlta,  p.  242. 

Husband  and  wUe.— Prohibitory  statute  will  not  preToit  avcb 
bicumbrsnce,  where  grant  empowers  It,  p.  242. 

ApproTcd  In  Jobnson  t.  Jouchert,  124  Ind.  Ill,  21  N.  B.  SSi.  9 
Ih  B.  A.  798.  and  n.,  holding  wife's  grantee  could  not  plead  ber 
coverture  against  her  mortgage^  to  secure  husband'a  debt 

Hnaband  and  wUe.— Trust  deed  providing  for  freedom  fnm 
husband's  debts,  but  that  both  Jointly  could  mortgage,  betd  c«b- 
slstoit,  p.  248. 

MIscellaneona.—  BUsdted  In  Soutbem  Paci  Co.  t.  Bnrke^  W  Fai. 
710^  SS  U.  &  App.  L 

128  V.  «.  244-264.  82  L.  426.  BANKS  r.  HANCHESTBaEl. 

Hqnlt7.— Wbere  cause  la  set  down  np<«  bin  and  answer,  bvw 
matter  In  answer  la  taken  aa  true,  p.  2S1. 

Approved  In  Grouch  v.  Eerr,  38  Fed.  S60,  D61.  striking  ont  d» 
morrer  to  SDawer,  with  leave  to  set  cause  or  file  replication;  Lake 
Erie,  etc,  B.  Co.  v.  Indianapolis  Nat.  Bank,  6S  Fed.  690,  and 
United  States  v.  Plonmoy  Live-Stock,  etc.,  Co.,  71  Fed.  677,  render- 
lug  Judgment  on  pleadings;  Qrether  v.  Wright,  76  Fed.  744.  43  U.  S. 
App.  770.  OB  appeal,  treating  demurrer  to  answer  as  appllcatloa 
to  have  cause  set  down  tor  hearing;  Goldman  v.  Smith,  03  Fed.  183, 
holding  snfflcfencT  ot  answer  to  Involuntary  petition  in  banfcraptcy 
not  to  be  tested  by  demurrer. 

Dlttlngnlsbed  In  In  re  Sandford  Fork,  etc.,  Co.,  100  U.  8.  28T, 
40  L.  417,  16  S.  Ot  288,  after  exceptions  to  answer  snstalned,  conrt 
may  allow  replication. 

Copyrl^Iit  cannot  be  sustained  at  common  law;  It  rests  solely 
upon  atatnte,  p.  2S2l 

Approved  In  Thompson  v.  Hubbard,  131  O.  8.  151,  >S  L.  88,  •  8. 
CL  720,  where  failure  to  print  proper  notice  of  copyright  defeated 
action  for  Infringement 
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DlBtinffDlslied  In  West  Fob.  Co.  t.  LawywB.  tte^  Pnb.  Oi>^  64 
Fed.  361,  2S  L.  B.  A.  446,  snd  n.,  rarlewliis  antharttlH,  mmiiitar 
of  digest  mar  not  nse  reporter's  work. 

Oopyrlgbt.— Reporter  ot  Ohio  Supreme  Ooiut  reports  was  wtt 
author,  and  could  not  copyright,  p.  2G2. 

DlBtinpilabed  tn  HoweU  t.  MlUer,  01  Fed.  188,  82  O.  a  App>  SI. 
boldlng  annoUted  edition  ot  statutes  entitled  to  copjrlgbt. 

Oopyr^ht.—  State  la  Dot  person  entitled  to  copf  riglit  under  copr- 
rlgbt  laws,  p.  2S3. 

DistJngulshed  tn  PMk  t.  Hooker,  61  Oonn.  419,  29  Am.  Bt.  Rep. 
S17,  23  AtL  761,  refusing  to  compel  reporter  to  romlab  c^ea  ot 
decisfona  for  publlcatton,  advance  of  official  report 

Oo^ilght.— JndKea  are  not  antbors  within  copyTlgbt  Iaw%  aud 
hare  no  proprietorsblp  Is  opinions,  p.  2SS. 

Approved  tn  Olliaore  t.  Anderson,  36  Fed.  B48.  speeches  and 
letters  In  "  Life  of  Garfield  "  not  protected,  bat  copTrigbt  of  book 
unaffected. 

Distinguished  In  Callagban  v.  Myers,  128  U.  8.  647,  S2  U  066. 
0  8.  OL  164,  holding  reporter  entltied  to  copyright  for  srUabl,  etc.; 
Peck  T.  Hooker,  61  Conn.  416,  29  Am.  St.  Bep.  217,  28  AtL  751. 
refusing  to  compel  reporter  to  fomlsb  copies  of  decisions  for  publi- 
cation,  before  official  report 

128  U.  8.  2S4-2D7.  32  L.  464,  UNITBD  STATES  ▼.  OOOK. 

Army  and  navy.— Cadet- midsblpm&n  Is  officer,  under  act  «k- 
tltllng  navy  ofQcers  to  credits,  pp.  2tS5-2S7. 

Approved  In  United  States  v.  Alger.  IM  It.  S.  365.  38  U  194,  14 
S.  Ct  347.  from  date  of  appointment  as  cadet-mldsblpmaii,  officer 
entitled  to  pay. 

128  U.  6.  258-261,  82  L.  446;  CREDIT  00.  v.  ABSANSAA  OSNT. 
BY. 

Appeal  Is  not  "  taken  "  notU  presented  to  court  below,  and  peti- 
tion and  allowance  filed,  p.  261. 

Approved  in  HIU  v.  CUcago.  etc.  B.  B.,  129  U.  S.  174.  32  L.  663. 
9  8.  Ct  270.  Norton  t.  Brownsville,  129  U.  &  606,  32  L.  786,  9  8. 
Ct.  331,  Richardson  v.  Green,  130  U.  S.  Ul,  32  L.  erT4,  9  S.  Ct  446, 
Small  v.  Northern  Pac.  B.  R.,  134  U.  8.  615,  33  L.  1007,  10  8.  Ct 
615.  end  Green  v.  Elbort  137  D.  S.  621.  34  L.  796.  U  S.  Ct  100, 
dismissing  appeals  where  return  of  record  not  made  at  next  suc- 
ceeding term;  Evans  v.  State  Bank,  134  U.  S.  330,  33  L.  917,  10  S. 
Ot.  493,  but  holding  court  could  allow  second  appeal,  within  two 
years,  when  first  lapsed;  Farrar  v.  Cburcbill,  135  U.  S.  612,  S4  U 
249.  10  S.  Ct  772,  holding  cross-appeal  could  Dot  be  taken  later 
than  two  years  from  decree;  Smith  v.  Gale,  137  V.  S.  678.  34  L.  79% 
11  S.  Ct  166,  holding  day,  of  entry  to  be  excluded.  In  computing 
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two  yean  for  appeal;  Fowler  t.  HamlH,  139  IT.  S.  050,  3S  L.  SM,  11 
B.  Ct  GG4,  dtamtsslng  appeal  where  papen  not  filed  wlUilii  tw» 
yeats;  Cincinnati,  etc.,  Co.  v.  Grand  Rapids  Deposit  Co.,  148  V.  S. 
D5.  36  L.  8S6,  13  S.  Ct  14,  boldlng  writ  of  error  "sued  ont"  at 
time  petition  and  asBlgnment  of  errors  filed;  Hudson  t.  Parker, 
1B6  D.  &  288,  88  L.  428.  IS  8.  Ot.  4M.  com[«lllnK  lower  court  to 
admit  prisoner  to  ball,  after  writ  filed  and  citation  served;  Hark- 
rader  v.  Wadler.  1T2  U.  8.  163,  10  S.  Ct  12D.  filing  of  appeal  beld 
auOlcleDtlr  to  appear  by  record;  Mnt  L.  Ins.  Co.  t.  Phlnney.  7« 
Fed.  618,  48  U.  &.  App.  80,  disnilsBlng  writ  of  error  where  format 
filing  not  shown  on  record;  Green  y.  Lynn,  87  Fed.  840,  60  U,  S. 
App.  382,  dismissing  appeal,  when,  though  papers  filed  in  time, 
allowance  was  made  later;  Waxahachle  r.  Ooler,  92  Fed.  286,  dls- 
mlBsing  appeal  where  writ  of  error  was  not  Issued  within  statutory 
time. 

Dladngulshed  In  Bumham  v.  North,  etc.,  Ry.,  87  Fed.  169,  Sd  TT.  S, 
App.  277,  refneing  to  dismiss  writ  of  error  where  there  waa  no 
note  of  Its  filing,  which  had  actually  been  done. 

Appeftl  allowed  In  open  court  becomes  Inoperative,  onleaa  proa*- 
rated,  pp.  259,  261. 

Dlsttcgniahed  In  Stevens  v.  Glaik.  62  Fed.  824.  18  U.  B,  App.  584. 
reviewing  aDthontlea.  dismissing  appeal,  thougti  argued  oa  iserlta, 
without  objection. 

Appeal  barred  by  statute,  cannot  bo  reinstated  by  bdbc  pro  tone 
orda,  p.  261. 

Cited  In  Bank  ot  CIrcleviUe  v,  Bowaber.  IS  Ohio  O.  O.  117.  omla- 
■lon  to  enter  notice  ot  Inteotioo  not  ntrable. 

128  TT.  a  262-272,  S2  L.  442.  UNITED  STATES  T.  PALMBB. 

Patents.— Implied  contract  tor  compensatloa  arises  tuder  II- 
cenae;  accordingly  tort  will  not  lie,  p.  269. 

Approved  In  United  States  v.  Berdan  Firearms  Co.,  196  V,  6. 
666,  569,  39  L.  534,  DSC,  IB  S.  Ct  424,  425,  holding  Implied  contract 
ot  government  U>  pay  tor  use  of  firearm  patent  shown;  Holt  v. 
Indiana  Mfg.  Co.,  80  Fed.  3.  46  U.  8.  App.  717,  snit  to  restrain 
collection  of  a  tax  on  patent  rlgbO,  not  one  arising  "  under 
patent  laws;"  Fort  Wayne,  etc.,  E.  R.  v.  Baberkom,  16  End.  App. 
486,  44  K.  B.  S24,  holding  railroad  not  entitled  to  master  mechanic's 
invention;  Burton  v.  Burton  Stock  Car  Co.,  171  Mass.  439,  60  K.  B. 
1029,  holding  promise  to  pay  for  license  to  use  Invention,  proved. 

Distinguished  In  SchllUnger  t.  United  States,  1(»  U.  &  168,  39  !>. 
Ill,  15  S,  Ct  S7,  Court  of  Claims  bad  no  Jurisdiction  where  use 
was  Infringement 

Patentee's  property  cannot  be  appropriated  by  government:  It 
must  compensate  for  use,  pp.  271.  272. 

Approved  In  UcCormIck,  etc,  Macb.  Ool  v.  Aultman-Mlller  Co, 
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169  D.  8.  e09,  42  L.  676.  18  S.  Ct  444,  having  loat  Jnrtodlctlon  h; 
graatlng  patmt,  department  coold  not  cancel  uma  on  ^n^llcatloB 
for  reissue. 

DlstinsnlBbed  In  Belknap  t.  Scblld,  ISl  U.  Bl  18,  40  L.  601,  U 
S.  Ct  444,  refusing  to  enjoin  nee  of  patent  for  calsaon  gates,  owned 
and  nsed  by  goremment;  Dashlell  r.  Grosvenor.  66  Fed,  888,  2B 
V.  8.  App.  227,  27  L.  B.  A.  70,  refusing  to  enjoin  naval  officers  fron 
making  and  ustng  patented  cannon. 

Court  of  Olalma  has  Jnrledlctlon  of  suit  bj  patentee,  against 
government  for  cotnpenBatlofi,  pp.  269.  272. 

Approved  In  United  States  t.  Berden  Firearms  Oo^  158  V.  8> 
566,  &68,  39  L.  634,  036,  16  B.  Ot  424,  426,  holding  ImpUed  CMitnct 
of  government  to  pay.  for  use  of  firearm  patent  shown;  dissenting 
opinion  in  Schilllnger  v.  United  States,  166  U.  B.  176.  39  L.  113.  15 
S.  Ct  89,  majority  holding  Court  of  Claims  had  no  Jurisdiction, 
when  use  complained  of  was  Infringement 

Distinguished  In  HIU  v.  United  States,  149  U.  8.  SW.  37  L.  864. 
13  S.  Ct  1013,  Circuit  Court  bad  no  JnrisdIctioD  of  action  tor  use 
and  occupation,  where  pialntilTs  right  of  property  not  recognised; 
Coleman  v.  United  States,  1S2  U.  a  99.  38  L.  370,  14  8.  Ot  474, 
Court  ot  Claims  had  no  Jurisdiction  where  services  rendered  with- 
out expectation  ot  reward;  Schilllnger  v.  United  Statea,  ICS  V.  8. 
169,  39  L.  Ill,  16  8.  Ct  67,  Court  of  Claims  tiad  no  JurlsdlctloD 
where  use  was  Infringement;  Belknap  v.  Schild,  161  U.  8.  17,  40 
L.  601.  16  8.  Ot  445,  refusing  to  enjoin  use  of  patented  caisson 
gates,  owned  and  used  hy  government;  Uolmea  v.  United  States, 
7S  Fed.  514,  dismissing  petition  to  cancel  an  alleged  invalid  Judg- 
ment lien  In  favor  of  United  States. 

Court  of  Claims  determines  character  and  amount  <a  na^  !•  ault 
hy  patentee  agalDSt  government  p.  272. 

Approved  In  Mnrray  v.  Chicago,  etc.  By.,  62  Fed.  SIK  geiMcally. 

128  U.  8.  27S-289.  82  L.  429,  MEANS  v.  DOWD. 

rntodulent  conveyancea.—  Stat  IS  Ells,  la  law  ot  North  Caro- 
lina, except  that  grantee  must  participate  in  fraud,  p.  280. 

Approved  in  Battle  t.  Uayits  102  N.  C.  440,  auetalnlng  mortgage 
to  wife,  to  secure  pre-existing  debt;  Woodruff  v.  Bowles,  104  N.  O. 
211,  10  8.  E.  486,  sustaining  deed  by  busband  to  wlffc 

Fraadolent  conTeyancea— Trust  deed  securing  debts  dne  gran- 
tee, and  reserving  Insolvenf  a  possession,  Is  void,  p.  282. 

Approved  in  Rocbeleau  v.  Boyle.  11  Mont  463,  464,  28  Pac  870^ 
reviewing  cases,  mortgage,  though  property  recorded,  void  vbea 
mortgasoT  retaftas  possession,  and  aeUa  without  accounting.  See 
15  Am.  St  Rep.  915,  note. 

IMstlnguislied  In  Etheridge  v.  Sperry,  139  U.  S.  272,  278,  274,  86 
L.  174,  175,  U  B.  Ct  667,  668,  reviewing  authorities,  chattel  mort- 
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gage,  otbcrwlM  vtlld,  not  affected  bj  parol  ■gre«tneQt  tbat  net 
proceeds  abonld  be  applied  on  debt;  Huntley  t.  Kingman,  153 
U.  S.  536,  88  L.  5i3,  14  8.  Ct  681.  assignment  for  benefit  of  certain 
credltora,  not  InvaUdated  by  reservatloD  of  anrplns;  EdelbofT  r. 
Hom»,  etc»  Mfg.  Co..  86  Md.  613,  36  AtL  317,  cbattel  mortgage 
not  Inraltdated  by  oral  agreement  to  continue  sales  for  t>enefit  of 
mortgagee;  Ephralm  t.  Eelleher,  4  Wasb.  256,  29  Pac.  968,  IS  L. 
R.  A.  624,  and  n.,  wbere  mortgagor  held  poesesslon  under  mortgage, 
and  under  parol  agreement,  paid  net  proceeds  to  mortgagee,  tran*- 
acHon  valid. 

Aaetgnmeiit  tor  creditors,  unrecorded,  Insolvent  grantor  retaining 
control  and  posseaalon,  beld  void,  p.  287. 

Dlstlngulsbed  In  HunUey  t.  Kingman,  152  U.  S.  537,  36  L.  544, 
14  S.  Ot  692,  asslgntnent  for  secnrlty  of  certain  creditors,  not  In- 
validated by  reservation  of  surplus;  Torlina  v.  Trorllcht,  6  N.  Mex. 
62,  27  Pac.  796,  assignment  in  good  ralth  for  creditors'  beneflt,  not 
void  because  of  alight  delay  In  converting  property  to  cash. 

FiBUdulent  conToyonca  was  avoided  on  ground  of  fraud,  although 
suit  not  brought  wltbln  time  limited  for  avoiding  preferences, 
p.  289. 

MiacellaneouB.—  Wilatm  v.  Perrin,  62  Fed.  631,  22  U.  S.  App.  514, 
holding.  In  accordance  with  State  court,  chattel  mortgage  reserving 
exemptions,  valid:  Haccoch  v.  Wooten,  107  N.  C.  23,  12  S.  B.  201. 
11  L.  B.  A.  472,  and  n.,  preferred  creditor  conld  not  abare  pro  rata 
In  proceeds  of  Judgment  creditors'  bill. 

128  D.  8.  280-314.  32  L.  405,  EX  PARTE  TERRT. 

Habeas  corpus  will  not  be  awarded  If  It  appears  from  petlttoB 
that  prisoner  would  be  remanded,  p.  301. 

Approved  In  In  re  Eaton,  51  Fed.  806,  denying  writ  In  such  case; 
sac  parte  Murray.  66  Fed.  298,  denying  writ  when  petition  showed 
Indictment  of  negro  by  white  grand  Jury. 

Courta,— Prisoner  restrained  by  Circuit  Court,  has  not  absolute 
right  to  writ  from  Supreme  Court,  p.  302. 

Centeonpt.— Circuit  Court  may  pnnlsb  tor  cwitempt,  under  act 
of  Congress,  pp.  302-S04. 

Approved  In  Savin,  Petitioner,  131  D.  8.  274,  83  L.  152,  9  S.  Ct. 
700.  holding  attempt  to  Intimidate  and  bribe  wltneas,  In  wltuees 
room,  contempt 

Distinguished  In  Burke  v.  Territory,  2  Okl.  B16,  87  Pac.  835, 
holding  statutes  referred  to  In  rule  did  not  apply  to  territory. 

Habeas  corpus  It  appropriate  to  obtain  release  ot  prisoner,  held 
under  order  of  court  lacking  Jurisdiction,  p.  304. 

Approved  In  In  re  Tyler,  149  U.  8.  180.  37  L.  694.  IS  8.  CL  789, 
refusing  to  consider  whole  record  for  error  merely;  In  re  Lennon, 
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166  n.  S.  EC2,  41  L.  1112,  17  S.  Gt  669,  cttlng  cases,  denyhis  writ 
when  eonit  committing  bad  Jurisdiction  of  cause;  In  re  King,  Bl 
Fed.  48B,  collecting  antboritles,  refusing  vrlt  for  mlBGODdaet  «t 

Judgment  lying  without  Jurisdiction  of  court  of  even  superlw 
Jurisdiction,  and  general  authority,  la  Told,  p.  3M. 

Approved  In  Bx  pari^  Busklrk,  72  Fed.  21,  25  D.  S.  App.  613, 
cttlug  cases,  discharging  prisoner  committed  for  contempt  of  order 
entered  nunc  pro  tunc;  Hovey  t.  Elliott,  146  N.  T.  143,  3&  N.  B. 
SIS,  88  L.  R.  A.  463,  and  n..  cidng  cases,  holding  court  had  do 
jurisdiction  to  strike  out  pleading  In  question. 

DIsUngulBlied  In  United  States  ▼.  Debs,  64  Fed.  739,  commlttlDg 
Debs  for  contempt  of  Injunction  against  Interference  wltb  malls. 

IBCabeas  corpus.—  Facts  In  contempt  case  cannot  be  reviewed,  pp. 
soil,  30a 

Approved  In  In  re  Debs,  158  U.  8.  600,  39  U  1108,  16  8.  Ct  912, 
lower  court's  Judgment  that  defendant  bad  disobeyed  Injunction, 
conclusive;  In  re  Lennon,  166  D.  s:  652,  41  L.  1112,  17  S.  Ot.  659, 
and  Ex  parie  Lennon,  64  Fed.  321,  22  U.  5.  App.  661,  coUectins 
cases,  and  denyJng  writ,  where  court  had  Jurisdiction;  Bx  parte 
Wbltmore,  ft  Utah,  444,  35  Pac.  526,  denying  writ  when  court  had 
Jurisdiction  of  person  and  subject- ntatter.  See  23  Am.  St.  Rep.  lOS. 
cxtenslre  note. 

Contempt.— Circuit  Court  may  summarily  punish  for  contempt 
committed  In  Its  presence,  pp.  308-310. 

Approved  In  Savin,  PetlUoner.  131  U.  8.  276,  33  Ia  153,  ft  S.  Ct 
701,  omission  of  word  "  summai7  "  In  revised  statutes,  does  not 
change  rule;  Ellenbecber  T.  Plymouth  County,  134  U.  B.  36,  33  U 
803,  10  S.  Ct.  426,  holding  one  In  contempt  of  restraining  order,  not 
entitled  to  jury  trial;  Interstate  Commerce  Commn.  v.  Brimson,  16* 
U.  S.  489,  38  L.  1061,  14  S.  Ct.  1138,  holding  commission  entitled 
to  have  Circuit  Court  order  witness  to  testify  before  It:  In  re  Terry, 
18  Sawy.  601,  holding  Terry  not  entitled  to  credits  as  "prisoner 
convicted  of  offense  against  laws  of  United  States; "  In  re  Neagle, 
14  Sawy.  267,  3»  Fed.  867,  5  L.  B.  A.  91,  releasing  Neagle,  charged. 
In  State  court,  witb  mnrder,  for  killing  in  defense  of  Federal 
Judge;  In  ra  Brule,  71  Fed.  917,  bribing  witness  at  his  residence 
held  contempt,  punishable  under  R.  S.,  i  725;  Hlllmon  v.  Mut  L. 
Ins.  Co.,  7»  Fed.  750,  letter  from  Insurance  superintendent  to  com- 
panies, refusing  license  for  their  action  In  tbe  action,  not  contempt; 
State  V.  Marknson,  6  N.  Dak.  165,  64  N.  W.  937,  holding  one  In 
contempt  not  entitled  to  trial  hj  Jnty;  State  y.  Gnun,  7  N.  Dak. 
30S,  74  N.  W,  994,  commitment  for  contempt  waa  not  "prosecu- 
tion "  vrithln  meaning  of  Constitution. 

Contempt.—  Courts  of  Justice  have  iii\iet9nt  power  to  punish  eo*> 
tampt,  p.  313. 
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Approved  In  BUenbecker  v.  FljjnouUi  Countr,  134  D.  8.  86.  3S  Ii. 
808,  10  S.  Gt  420,  defendant  committed  for  dleobedlence  of  Injone- 
Uon:  In  re  Debe,  ISS  U.  8.  C96,  88  L.  1106,  IB  S.  CL  Bll,  vbCM 
defendant  disobered  Injunction  against  Interfering  with  United 
States  malls;  In  re  Lyman,  BO  Fed.  42,  holding  threatened  attempt 
to  oost  court  from  Its  rooms,  properlj  restrained;  United  States  t. 
Sweeney,  OS  Fed.  450,  contempt  of  Injunction  against  Intimidating 
workmen,  etc.;  Hawkins  t.  State,  12S  Ind.  573,  26  N.  E.  S19,  punish- 
ing for  contempt  of  writ  of  ejectment;  State  t.  Cram.  7  N.  Dak. 
30S,  74  N.  W,  604,  commitment  for  contempt  not  "  prosecution  " 
within  meaning  of  Constltntlon;  Burke  t.  Territory  of  Oklahtima, 
2  Okl.  509,  87  Pac.  63S,  holding  leglslatare  could  not  Uke  away 
power  of  court  to  punish  Eummarlly  for  contempt. 

Contempt.— Jurisdiction  to  punish  attaches  upon  commlttlDg 
offense,  and  Is  not  lost  by  leaving  court,  pp.  310-318. 

Contempt.— Where  offender  bas  left  court  room,  court  may 
punlata  at  onc«,  or  wait  until  be  Is  brougbt  back.  p.  813. 

Approved  In  Savin.  Petitioner,  131  D.  S.  27&  277,  S3  L.  IBS,  9  8. 
Ot  701,  702,  refusal  to  require  service  of  Interrogatories,  not  Jurto- 
dlctlonal  error. 

Contempt  beld  committed  at  time  prosecution  therefor  com- 
menced, although  punished  after  leaving  room,  p.  814. 

HiBcellaneouB.—  In  re  Nesgle,  135  U.  a  4&,  34  L.  6D,  10  S.  Ct  602, 
and  S.  C  14  Bawy.  287,  historically;  Palmer  v.  Palmer,  28  Fla. 
200,  B  So.  6BS,  as  to  purpose  of  order  to  show  cause  In  contempt 
proceeding. 

128  U.  S.  31&-373,  32  L.  4C0,  UNITED  STATES  v.  BELL  TEL.  GO. 

Patents.—  Bill  attacking  two  patents,  relating  to  same  subject. 
Issued  to  same  party,  and  beld  t^  same  defendant.  Is  not  muItifarW 
oua,  p.  SSI. 

Approved  In  Harper  v.  Holman,  84  Fed.  223,  bill  to  enjoin  In- 
fringement of  trademark  and  copyrights,  by  publication  of  book; 
WllklDS  Shoe-Button,  etc.  Oo.  v.  Webb,  80  Fed.  SOa  O02,  reviewing 
authorities,  bill  for  Infringement  of  two  patented  Inventions,  used 
together;  Dennlson  Mfg.  Co.  v.  Thomaa  Mfg.  Co.,  04  Fed.  652,  bill 
for  Infringement  of  various  trademarks;  Cutter  v.  Iowa  Water  Co., 
06  Fed.  770,  bill  to  vacate  alleged  fraudulent  decree,  not  multifari- 
ous, considering  conrenlence  ot  parties. 

Patents.— BUI  alleging  telephone  patent  obtained  as  telegraph 
patmt,  and  defendant's  knowledge  that  be  was  not  Inventor,  seta 
forth  frand,  p.  352. 

Diatlngolsbed  Id  American  Bell  TeL  Co.  v.  United  States,  68  Fed. 
544,  33  U.  S.  App.  239,  reversing  8.  C,  6S  Fed.  88,  allegations  of 
positive  (rand  having  been  dropped,  principal  case  dU  not  govero. 
Vol.  XI -41 
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Patants.— AppUcant,  who  kuowa  tbat  same  mctta  had  beea 
preTlonsly  discovered  and  operated,  commlta  frand,  f.  S6S. 

Approved  In  United  States  t.  American  BeU  TeL  Co^  65  Fed.  88, 
decreeing  cancellation  of  company's  pat^it  for  fraud. 

DlatlngulBbed  In  AmerlcBn  BeU  TeL  Go.  t.  Daited  SUtes,  68  Fed. 
EMS,  B66,  S3V.8.  App.  286,  reTeralng  S.  O,  6S  Fed.  88,  dismissing 
bin  on  the  merits. 

Patents.— PriorItT  of  Invention  It  abaolntelj  necessarr  to  right 
to  patent,  p.  365. 

Patents.—  Bill  alleging  patentee's  guUtf  knowledge,  and  setting 
fortb  prior  InTentltms,  cbargea  fraud,  p.  SBO. 

Patents.—  BlU  need  not  set  fortb  all  evidence  to  prove  frand,  bnt 
odIj'  main  facts,  p.  SB6. 

Approved  In  Field  v.  Haetlnga,  etc.,  Oo.,  Wi  Fed.  280,  answer  to 
creditor's  bill  not  defective  becaose  not  denying  evidence  alleged; 
DenufBOD  Mfg.  Co.  v.  Tbomas  Mfg.  Co.,  H  Fed.  66^  snatalnlog 
allegations  of  bill  as  to  fraudulent  use  of  labeU. 

Patents  for  Inventions,  and  for  land,  involve  power  of  same 
natnre,  and  imply  proper  exercise  of  tbat  power,  p.  86S. 

Patents.— BUI  by  United  States  to  cancel  patent  tor  fraud,  U 
cognizable  by  arcolt  Court,  p.  359, 

Approved  In  United  States  v.  American  Bell  TeL  Co.,  ISO  U.  S. 
552,  40  L.  257,  16  S.  CL  71,  holding  Supreme  Court  bad  JurisdlcUon 
over  appeal  In  such  action;  United  States  v.  Bell  TeL  Co„  197  U.  S. 
238,  42  L.  168,  IT  S.  Ct  SOB.  affirming  S.  C,  68  Fed.  644,  648,  656, 
666,  SS  U.  S.  App.  286,  wblcb  reversed  S.  C,  65  Fed.  88,  bnt  dis- 
missing biU  on  merits;  United  States  v.  American  BeU  Tel.  Co.. 
89  Fed.  717,  holding  question  of  fraud  must  be  first  tried,  under 
ruling  In  principal  case:  United  States  v.  Norsch,  42  Fed.  417,  hold- 
ing United  States  may  sue  to  cancel  decree  of  naturalisation,  for 

Distlngnlshed  in  United  States  v.  Joint  Traffic  Assn.,  78  Fed. 
89S,  dismissing  bill  to  enjoin  violation  of  interstate  commerce  act 

Patent  once  Issued  is  revocable  only  after  Judicial  proceeding  ts 
courts,  pp.  362-^64. 

Approved  in  McCormlck,  etc.,  Mach.  Co.  v.  Aultman-MIUer  Co., 
160  U.  B.  608,  600,  42  L.  876,  18  S.  CL  444,  holding  patent  office 
could  not  cancel  patent,  upon  ^plication  for  reissue. 

Patents.- Bight  of  government  to  sue  to  set  aside  patent,  rests 
on  obUgatlon  to  protect  public,  p.  367. 

Approved  in  In  re  Debs,  168  U.  8.  6S6,  89  L.  IIOS,  16  S.  CL  006. 
holding  United  States  bad  sufficient  Interest  to  restrain  Interfer- 
ence with  mall  trains;  Bienville  Water  Co.  v.  Mobile,  112  Ala.  26S, 
67  Am.  SL  Rep.  31,  20  So.  743,  33  L.  R.  A.  61.  enjoining  company 
from  shutting  off  city's  water  supply. 
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PKtatte.— OeTtmments  right  to  ane  !■  not  mperMded  bf  acts 
ntattng  to  ptocednre  In  other  casee,  pp.  3T0-873. 

Approved  In  United  Statea  v.  American  BeU  TeL  Oo^  U8  U.  8. 
B66,  40  L.  ZSS,  16  S.  CL  72,  Supreme  Oonrt  haa  appeUatc  JnrlBdlc- 
tlon  of  BUlt  to  cancel  patent;  United  States  t.  Bell  TeL  Oo^  IG7 
V.  8.  208,  42  L.  164.  17  8.  Ct.  821.  hot  dlamlBBlns  t>lU  to  caned 
patent,  on  merits. 

Fat«aits.— Judgments  against  patentM  In  favor  of  goremmeiit 
and  Infringer,  distinguished  as  to  ^ect  p.  87^ 

128  U.  S.  874-882.  82  L.  412,  JOHNSON  T.  OHBISTIAM. 

Frlndpal  aad  ag«nt.—  Evidence  that  lender  acted  as  gnaidlan's 
agent,  and  tatter's  accounts  showing  payments,  proved  agency  and 
ratification,  pp.  877-881. 

Principal  and  a^ent.—  Agency  Is  preanmed  continued,  where 
guardian  has  ratified  act  of  one  presuming  to  act  as  agent,  p.  SSL 

Approved  In  Oratz  v.  Lend,  etc.,  Imp.  Co,  82  Fed.  380,  53  U.  8. 
App.  EX)8.  40  L.  R.  A.  390,  and  n.,  holding  agency  created  I7 
power  of  attorney  to  convey,  not  terminated  until  deod  WM 
recorded. 

Ejectment.— Recovery  can  wily  be  had  on  legal  dtle,  and  av^ 
table  title  la  no  defense,  p.  3^. 

Approved  In  Carter  v.  Ruddy,  166  V.  8.  496^  41  L.  1001,  17  8.  Ot 
641,  affirming  Se  Fed.  Ci44,  15  U.  8.  App.  129.  cerUficete  of  locBtJOB 
creates  inaufflclent  title  to  sustain  action  of  ejectment;  Lake  Su- 
perior, etc..  Icon  Oo.  v,  Cunningham.  44  Fed.  832,  void  certificate 
of  approval  of  land  department,  held  insufficient;  Kircber  v.  Hurray, 
54  Fed.  626,  holdiog  action  of  trespass  to  try  title,  could  not  !>• 
sustained  on  equitable  title;  KIrcher  v.  Hurray.  60  Fed.  52.  28 
D.  8.  App.  214,  holding  wife's  title  to  community  prdperty  In 
Texas,  Insufficient  to  soBtaln  action  at  law. 

Ejectment  decree  will  be  enjoined,  where  defendsnts  relied  npon 
agreement  to  sell  to  them,  p.  382. 

Approved  in  Hawkins  v.  Wills.  40  Fed.  SOS,  4  V.  S.  App.  27^ 
holding  suit  in  equity  available  to  bar  Judgment  In  ejectment,  OD 
ground  that  It  rested  on  conveyance  In  fraud  of  creditors.  Be* 
M  Am.  St.  Bep.  224,  note. 

Ejectment.— Gnardi an 's  agent  Is  not  necessary  psr^  to  salt  to 
enjoin  ejectment  recovered  by  ward,  p.  882. 

128  U.  8.  383-890.  32  L.  439.  STEWART  v.  WYOMING  BANOHS 
CO. 

Traud.— Concealment,  with  Intent  to  deceive,  of  fact  which  party 
In  good  faith  should  disclose.  Is  false  representation,  p.  3SS. 

Approved  In  Tyler  v.  Savage,  143  V.  S.  98.  30  L.  'JO.  VI  S.  Ct.  aiti, 
where  suhscriptlon  to  stock  was  secured  by  suppression  nf  nia- 
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terlat  tact;  HeodetBoa  v.  Beiusball,  H  Fed.  328,  7  C  H.  App.  6>^>, 
false  repree«nlatIotii  bs  to  amount  of  land  fenced,  cultfrated.  etc.; 
Tbe  Normannla,  62  Fed.  472,  actual  damages  allowed  for  deceit  as 
to  number  of  utecrage  paeeengerB  carried;  Speed  v.  Eollintdworth, 
U  Ken.  439,  38  Pac.  497.  false  repreecntaHons  as  to  quantltj'  of 
bottom  land,  rentolo,  etc.;  Gottacbalk  t.  Elrcber,  109  Mo.  185,  17 
S.  W.  900,  setting  aside  oaslgnmeDt  erf  Jndgment.  wbere  purcbascr 
concealed  facts  affecting  its  value;  Parry  »,  Pony,  SO  Wla.  131. 
48  N.  W.  657,  setting  aside  deed  wbere  pnrcbaBer,  with  fnU  knowl- 
edge, deceived  vendor  as  to  certain  facto. 

Distlngnlahed  In  Farrar  v.  CburcbfU,  IBS  IT.  8.  616,  34  I..  2SD, 
10  8.  Ct.  778,  wbere  tbere  wss  no  Intent  to  decdva,  tnd  no  reliance 
pnt  upon  reprcsentationa;  Bullock  t.  Woodrldge,  42  Mo.  ^p.  SS3, 
petition  defective,  la  tbat  false  representatioBe  were  made  as  to 
fnture  transactions. 

Vraod. —  Wbere  false  Impression  Is  frandntentlj  produced.  It  la 
unimportant  bow  It  Is  produced,  p.  3S9. 

Approved  In  Tacoma  v.  Tacoma,  etc,  Wator  Ca.  17  Waob.  472. 
CO  Pac.  60,  false  etotements  regarding  valne  of  water  works  oold 
todty. 

Solea.—  Yendor'B  act  In  preventing  Inquiry  wblcb  wonid  dleclos* 
false  statements,  Is  nilerepreeentatltw,  p.  888. 

StUea.— Jury  determines  trutb  of  vendor's  statemraitB,  on  Issue 
of  misrepresentation,  p.  890. 

Approved  Id  Tacoma  v.  Tacoma,  etc..  Water  Co.,  .17  Waslt.  478, 
60  Pac.  62,  bolding,  whether  representation  as  to  outpnt  of  water 
from  springs  was  expression  of  opinion,  or  affirmance  ot  tact, 
question  for  Jnry. 

Appeal.—  Absence  of  counsel  Is  no  excuse  for  fallnre  to  except 
to  tastmctlon  given  after  Jury  bad  retired,  p.  890. 

Approved  In  Colorado  Cent.,  etc.,  MIn.  Co.  v,  Turck,  60  Fed.  8B7. 
4  U.  8.  App.  290,  bolding  further  Instructions  to  Jnry,  upon  being 
recalled,  and  In  absence  of  connsel,  would  not  Justify  reversal; 
Chicago,  eto.,  By.  t.  Llnney,  59  Fed.  49,  19  V.  8.  App.  81S,  and 
St  Louis,  etc.,  Ry.  v.  Needbam,  tt  Fed.  826,  32  D.  S.  App.  888, 
generally. 

Appeal.— Affidavits  supporting  motion  for  new  trial  are  not  ot 
themselves  part  of  record,  p.  890. 

Approved  in  Evans  v.  Stettnlscb,  149  U.  8.  607,  87  L.  867,  18  S. 
Ct.  931,  refusing  to  consider  affidavit  not  Incorporated  in  bill  ot 
exceptions;  LInehsn  By.,  etc.,  Co.  v.  Monis,  87  Fed.  128,  S9  U.  8. 
App.  720,  bolding  charge  not  excepted  to  not  reviewable:  Austin 
Hfg.  Co.  V.  Johnson,  89  Fenl  679,  60  U.  8.  App.  667,  bolding 
Journal  entry  of  ruling  upon  motion  to  vacate  service,  not  re- 
viewable: dissenting  opinion  In  Bram  v.  United  States,  168  V.  8. 
B71,  42  L.  BS8,  18  8.  Ct  19S,  majority  reviewing  qucaUons  aa  t« 
admissibility,  of  evidence  In  criminal  case. 
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128  U.  8.  SM-892,  82  L.  484,  COQBWBLL  t.  PORDTCH. 

Appeal.—  Supreme  Conrt  has  no  appellate  Jurlsdlctloa  ia  anlt  «■ 
13,000  appeal  bond.  Is  ejectment,  p.  8&2. 

Conrta.— RefnBBl  of  obligor  to  comply  with  proTlslons,  deprlTea 
obltgot  of  no  constitutional  rigbt,  so  as  to  confer  Jurisdiction  on 
Supreme  Court,  p.  392. 

Approred  In  HanoTer  Ins.  Co.  r.  Klnneard,  129  H.  &  ITI,  S2  L. 
#51,  9  &  Ct  269,  holding  refusal  of  separate  trial  to  defendant* 
not  deprivation  of  right  within  |  699.  R.  8. 

12S  O.  S.  893-3&4,  32  L.  485,  UNITED  STATES  ▼.  DK  WALT. 

Banks.— XSmbacElement  bj  national  banK  president  la  Inf amour 
crime  triable  onl;  on  Indictment,  p.  898. 

AppniTed  in  In  re  ClaaAen,  140  V.  B.  206,  8S  L.  411,  11  &  Ct 
T37,  crime  punlsbable  b?  Imprisoament  in  peoltentlarr  l^cld  "  In- 
famous" and  appealable;  United  SUteB  v.  Smith.  40  Fed.  758.  758, 
holding  one  prosecuted  under  i  5506,  R.  S.,  not  triable  by  infonna- 
tion;  United  States  t.  Smith,  40  Fed.  760,  boldlug  punishment  ot 
Imprlaooment  for  twelve  months,  under  I  5506,  R.  S.,  Infamous; 
Ei  parte  Van  Tranken,  47  Fed.  889,  holding  clerk  of  nsvy  psy- 
master  conld  not  be  proaecnted  by  court-martial;  United  States  v. 
Cadwallader,  69  Fed.  670,  holding  Indictment  Cor  violating  national 
banking  laws  should  have  stated  separate  counts;  Stokes  v.  United 
States,  60  Fed.  588,  23  U.  S.  App.  289,  punishment  of  Imprisonment 
tot  eighteen  raontbs  made  crime  "  Infamons "  and  appealable  tO' 
Supreme  Court;  Entler  v.  Wentworth,  84  Me,  32,  24  AtL  458,  IT 
L,  R.  A.  766,  and  n.,  crime  of  Illegal  trail sportaUon  of  liquors  heldi 
Infamous  and  not  to  be  prosecuted  by  Information. 

Dlstingnlsbed  In  United  States  v.  Cobb.  43  Fed.  571.  5T8,  Doldlug- 
one  convicted  nnder  S  5606^  B.  S^  conld  not  be  confined  In  State- 
prison,  and  could,  therefore,  be  prosetnited  by  Information. 

Crims  Is  Infamons  If  penalty  Is  imprisonment  In  penitentiary,, 
whether  with  or  without  bard  labor,  p.  383. 

Approved  Id  Medley.  Petitioner,  184  U.  S.  160,  83  L.  836,  10  SI 
Ct.  387,  where  law  prescribing  "solitary"  confinement  was  beld 
ex  post  facto, 

1'^  U.  S.  3M-39S,  32  L.  488,  PACIFIC  POSTAL,  DTO.,  CABLH 
CO.  V.  O'CONNOR. 

TriaL— Remittitur  of  part  of  verdict,  at  plalntitTs  request.  In 
defendant's  absence,  is  not  error,  pp.  394,  395. 

Approved  In  Pacific  Express  Co.  v.  Malln,  132  tJ.  S.  537,  33  L. 
452,  10  8.  Ct.  IffT,  holding  proper  for  Circuit  Court  to  remit  part 
of  Judgment  nnder  $6,000;  Northern  Pac.  R.  R.  v.  Austin,  135  U.  8, 
818.  84  L.  219,  10  B.  Ct.  760.  amendment  of  ad  damnum  clause  of 
complaint  held  discretionary  with  lower  court:  Baltimore,  etc.,  ft. 
R.  V.  Oriffltb,  ISO  U.  8.  605,  40  L.  276,  16  &  Ct  106.  lefnsing  t* 
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tnqnln  Into  ]ndgin«Dt  of  lower  court  allowlnc  Intwwt  on  vwdlct; 
6lmiiu  T.  Slmmi,  175  U.  B.  160;  20  S.  Ct  SI.  whne  nmlttltar  an- 
tltorIz«d  by  atatote  waa  hdd  maner  of  rlgbt;  NnMbanm  t.  Nwtli- 
«ni  tna.  Co.,  40  Fed.  337,  taolding  under  Oeor^a  statute  plaliitIS 
coald.  before  verdict,  remtt  part  of  claim;  Powera  t.  Oheaapoaka. 
etc.,  B7..  6S  Fed.  130,  arKnenda. 

128  U.  a  39&-39T,  32  Ei.  *8I,  GLAAK  t.  C0UM0NWXIAI;;TH  Or 
PENNSYLVANIA. 

GonrtB.— Supreme  Court  will  review  Inferior  Btate  conrfa  ]ad^ 
meat  where  hltrtaeat  conrt  baa  denied  appeal,  p.  896. 

Approved  In  Winona,  etc,  R.  R.  r.  Plalnvlew,  14S  U.  8.  801,  3S 
L.  190,  12  8.  Ot  5ST,  holding  declilon  of  State  conrt  final  declarlns 
bonds  Invalid. 

Gonrts.— Petltltm  for  writ  of  error  forms  no  part  of  State 
coorfa  record,  wblch  Supreme  Conrt  wlU  cooslder,  p.  387. 

Reaffirmed  In  MannlDg  v.  French,  138  V.  8.  193,  33  L.  688,  10  S. 
Ot  2110,  Butler  v.  Gage,  188  U.  S.  SS,  84  L.  871,  11  8.  Ct  237,  Leaver 
V.  Texas.  139  V.  8.  437,  86  L.  227,  11  S.  Ct  679,  and  California 
Powder  Works  v.  Davis,  161  n.  8.  893,  38  L.  207,  14  S.  GL  352. 

Covrta.—  On  appeal  to  Supreme  Court  Btate  court's  record  must 
sbow  Federal  question  and  decision  adverse  thereto,  p.  897. 

Approved  In  O'Nell  v.  Vermont,  144  U.  S.  836,  36  L.  457,  IS  B. 
OL  686.  where  matters  excepted  to  were  too  general  to  raise  quea- 
tl<Hi  under  commerce  clause  of  GonsHtDtloD. 

Courts.— Writ  of  error  dismissed,  where  record  did  not  enable 
conn  to  determine  whether  Federal  right  denied,  p.  397. 

Approred  Id  King  v.  M'Lean  Asrlom,  64  Fed.  8S9,  21  D.  &  App. 
481,  26  L.  B.  A.  79S,  holding  sppellate  court  could  draw  ■>•  Infer* 
encea  not  suggeeted  hj  the  record. 

128  V.  a.  898-403.  32  L.  480.  DNITED  BTATE8  v.  RBISTNQBR. 

Orlmlmal  law.— Section  13.  R.  B.,  providing  that  repeal  shall  not 
affect  Incurred  liability,  applied,  pp.  401,  402. 

Criminal  law.—  Worda  "  penaltj,"  "  liability,"  and  "  forfeiture  " 
apply  to  crimes,  and  |  13,  B.  S.,  applies  to  penal  laws,  pp.  402,  408. 

Cited  In  Brown  T.  Ghsllls.  23  Colo.  149,  46  Pac  680.  without  par- 
ticular application. 

DiBtlngulBhed  In  HnntlDgton  v.  Attrlll,  146  U.  8.  667,  86  L.  112T, 
13  a.  Ct  227,  holding  law  fixing  penalty  on  officer  ot  corporation 
not  penal  In  primary  or  Interuatlonal  sense;  Uaobattan  Trust  Go. 
T.  Davis.  23  Mont  279,  58  F&c.  720,  penalty  Imposed  on  corporatloiw 
for  failure  to  Ole  certain  papers. 
128  TJ.  8.  40ft-418,  82  L.  468.  BROWN  v.  GtrARANTBB  TRUST  CO. 

Equity.—  Bill  Is  not  necessarily  mnltlfarloua  bacaoM  parties  am 
Interested  ta  only  psrt  of  case,  p.  412. 
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Approved  In  Harden  y.  rntompson,  71  Fed.  68,  36  U.  B.  App.  361, 
blU  to  recorer  tmst  funds  of  insolvent  bank  held  not  muIUfarloUB; 
Golden  V.  Bmnlng.  72  Fed.  4,  snstalntns  complaint  In  equity  agalnirt 
parties  clalmlnK  Interest  In  partnership  assets;  Keller  v.  Bcettcher, 
85  Fed.  64,  66  V.  S.  App.  378,  and  Curran  v.  Campion,  80  Fed.  70, 
66  U.  3.  App.  387,  bills  to  cancel  deed  and  recover  part  of  proceeds 
«f  mine  beld  to  state  single  causes  of  action;  Ryan  v.  Seaboard 
R.  R.,  89  Fed.  407,  holding  president  necesflary  party  to  snit  to 
recover  certificate  of  stocks  and  attacking  vslldity  of  pooling  agree- 
ment; Barcns  v.  Gates,  88  Fed.  T&l,  61  U.  8.  App.  613,  susUlnlng  blU 
where  sll  claims  made  arose  out  of  same  fraudulent  scheme;  WIl- 
kins'  Sboe  Button,  etc„  Oo.  v.  Webb,  SB  Fed.  9B0,  allowing  Joinder 
for  Infringement  of  two  patents  by  single  act;  Metropolitan  Tmst 
Oo.  V.  Columbus,  etc.,  R.  Co.,  93  Fed.  691,  holding  blU  asking  for 
enforcement  of  two  liens  did  not  embarrass  certain  defendants; 
Ashler  v.  litttle  Rock,  66  Ark,  402.  19  S.  W.  1061.  bill  seeking 
specific  performance  as  well  ss  enforcement  of  particular  lien 
sustained. 

Distinguished  In  Eastern,  etc..  Loan  Assn.  v.  Denton,  65  Fed. 
B70,  31  TJ.  B.  App.  187,  bill  to  foreclose  two  mortgages  on  lands, 
conveyed  to  different  persons,  beld  mnltlfarlooB. 

Xqnitr-—  Bill  Is  not  mnltlfarlons  nnless  (1)  gronnds  are  different 
{2)  each  ground  Is  snffldent,  p.  412. 

Approved  In  Allen  v.  Fairbanks,  46  Fed.  446,  bill  by  several 
stockholders  against  non-resident  stockholder  for  contribution,  not 
mnltUarlous;  Becortty  Set.,  etc.,  Assn.  v.  Bachanan,  66  Fed.  802, 
81  D.  S.  App.  244,  Involving  Independent  causes  of  action  snffldent 
to  sustain  separate  suits;  First  Nat  Bank  v.  Peavey.  76  Fed.  166. 
bill  to  enforce  stockholders'  liability,  also  alleging  Irandolent  con- 
verance,  held  mnltlfarlons;  Cntter  r.  Iowa  Water  Co.,  96  Fed.  780. 
snstalnlDg  bill  alleging  fraud  in  obtaining  decree  and  also  Invalid 
action  by  court;  Zell  Guano  Co.  v.  Eeatherly,  38  W.  Ta.  418,  tS 
S.  B.  618,  suit  to  avoid  assignment  Joining  trustee  and  trust  cred- 
itors, held  not  muitifsrions. 

Equity  .—  Bill  against  mortgagor  for  foreclosure  and  against  IM- 
ter's  vendor  for  accounting  la  not  multifarious,  p.  412. 

Distinguished  in  Cheney  v.  Llbbj,  1S4  V.  8.  H,  S3  L.  82S.  10  a 
Ct  601,  when  contract  declared  "time  and  punctualltr."  materiel 
Ingredients. 

VandOT  and  purchaser.—  Sale  is  not  void  for  non-i^ayment  within 
cartaln  time,  where  time  Is  not  essence,  p.  414. 

VsndoT  and  purchasn',— Agreement  thst  vendea  was  to  hava  no 
ttOa  until  parment  does  not  make  time  of  essence,  p.  415. 

Tudflv  waives  CMiditlon  that  time  la  of  essence,  br  sceeptmg 
pwtlsl  parnMoti,  and  1^  dsmand  of  performancs.  p.  4101 
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128  V.  S.  416-428.  32  L.  472.  WOOD  t.  GUAEANTEE  TRTIST  00. 

Hectuidca'  liena.—  Company's  tallnre  to  apply  nmds  to  construe- 
tloD.  Is  not  dlverston  giving  mat«rlalmea  priori^,  p.  420. 

Approved  In  Amttican  lx>aii,  etc^  Co.  v.  East,  etc  By.,  46  Fed. 
104,  liolding  construction  creditors  had  no  superior  equity  over 
mortKHge  creditor;  Bound  t.  Soutli  Carolina  By.,  SO  Fed.  314,  claim 
of  psaseneer  agent  for  salary  not  superior  to  tbat  of  mortgage 
creditor;  Farmers,  etc.,  Trust  Co.  t.  Grape,  etc..  Coal  Co^  SO  Fed. 
482,  16  L.  B.  A.  604.  and  n.,  holding  receiver  for  mining  company 
could  not  create  lien  superior  to  eiistlDg  mortgage;  Finance  Co. 
V.  Charleston,  ete„  R.  B„  62  Fed.  52Y,  preferring  mortgage  creditor's 
dslm  to  tiiat  of  attorney  for  salary;  Finance  Co.  v.  Charleston, 
etc.,  B.  R.,  62  Fed.  680,  holding  simtlarly  as  to  claim  for  legal  aei^ 
vices;  Snlvely  v.  I^flomls  CobI  Co..  69  Fed.  205,  postponing  labor 
liens  to  mortgage  and  vendor's  lien;  Hanna  v.  State  Trust  Co.,  TO 
Fed.  7.  36  U.  S.  App.  61,  30  L.  B.  A.  204,  holding  certificates  of 
receiver  of  private  corporntlon  Inferior  to  mortgage:  Farmers,  etc.. 
Trust  Co.  V.  Cape  Fear,  etc.,  By..  73  Fed.  715,  mortgage  debt  held 
superior  to  contract  debt  for  construction;  Savings,  etc.,  Co.  v. 
Bear  Valley  Irr.  Co.,  03  Fed.  S41,  holding  mortgage  superior  to 
claims  for  construction  against  Irrigation  company;  Hooper  v.  Cen- 
tral Trust  Co..  81  Ud.  691.  S2  Atl.  S14.  2S  L.  R.  A.  272.  mortage 
bonds  entitled  to  priority  over  receiver's  certificates;  Manchester 
Locomotive  Works  v.  Tmesdale.  44  Minn.  118,  46  N.  W.  302,  9  \^ 
B.  A.  144.  and  n.,  classing  debt  for  locomotive  wltb  general  debts 
and  held  Inferior  to  mortgage  debt;  Hunt  v.  Memphis  Gas-LIgbt 
Co..  9S  Tenn.  144.  31  B.  W.  1008.  debt  of  gas  company,  for  coal 
Inferior  to  mortgage;  dissenting  opinion  In  Drennen  v.  Mercantile 
Trust  Co..  116  Ala.  629,  23  So.  175,  39  U  R.  A.  633.  majority  giving 
claims  of  employees  of  coal  company  priority  over  bondbotdeis; 
Jones  V.  Arena  Pub.  Co..  171  Mass.  30.  60  N.  E.  17,  majority  prefer- 
ring claims  of  operatives  and  clerks  of  publishing  company;  Bos- 
worth  V.  Terminal  R.  R.,  174  U.  S.  186,  19  S.  Ct  626,  reversing 
S.  C.  BO  Fed.  071.  53  V.  S.  App.  306.  arguendo.  See  elaborate  and 
exhanstlve  note  in  54  Am.  St.  Rep.  416,  432;  also  note  In  67  Am. 
St.  Rep.  93. 

Dlstlngulsliod  (n  Freights  of  The  Kate,  63  Fed.  716.  postponing 
mortgage  security  to  general  maritime  Hen  on  freights;  Eeelyn  t. 
Carolina  Mnt.  Tel.,  etc.,  Co.,  90  Fed.  30.  preferring  claims  of  opera- 
tors of  telegraph  company  to  mortgage  debt. 

OMiMratlons.— Where  bondholders  turn  In  coupona,  qnestloD 
whether  coupons  are  purchased  or  paid  Is  one  of  fact,  p.  424. 

Approved  In  Ferree  ▼.  New  York,  etc..  Trust  Co.,  74  Fed,  773,  40 
tJ.  8.  App.  76.  where  circumstances  established  payment  and  not 
sale  of  note;  Ousson  v.  Brandt,  07  Va.  7,  75  Am.  St.  Rep.  767,  32 
8.  B.  703,  holdius  payment  ct  note  I9  manger  established  pw> 


Digilizcd  by  Google 


tm  NotM  Ml  U.  8.  BeporU.  128  U.  S.  426-435 

«faaBe;  dlssottfiv  opinion  In  Peake  t.  New  OrlemoB,  U9  U.  8.  STB, 
86  L.  143.  11  8.  OL  653,  Kenerally. 

Oorpcmtlaiis.— Coapona  turned  tn  and  cancelled  and  marked 
"paid  "  by  majorltr  Btockboldera  are  not  porcbaBed,  p.  424. 

ApproTed  In  Morgan's  Co.  t.  Texas  Cent  B;,  187  V.  B.  196,  34 
L.  634,  11  S,  Ct,  68,  holding  payment  of  Interest  coupons  by  railroad 
gare  no  prior  rights  to  tboee  advancing  money  nsed  for  tbat  pur- 
pose; Oentral  Tmst  Co.  t.  Cincinnati,  etc..  By.,  68  Fed.  606,  bold- 
ing  reorganization  plan  and  agreement  sboved  Intention  to  extln- 
gnlBh  old  bonds;  Farmers,  etc.  Trust  Co.  ▼.  Iowa  Water  Co„  78 
Fed.  885.  and  Venner  t.  Farmers,  etc.  Trust  Co.,  SO  Fed.  360,  62 
U.  S.  App.  161,  16%  wbere  taking  np  of  coupons  of  water  company 
was  beld  to  be  payment;  Hazwell  Cattle  Co.  t.  Henderson,  12  Colo. 
App.  434,  66  Pbc.  70,  holding  ezcbange  of  cattle  bonds  for  land- 
grant  gold  bonds  extinguished  former;  Martin  v.  Bank,  94  Xenn. 
183.  28  S.  W.  1090,  bolding  coupons  taken  up.  though  not  cancelled 
or  marked  paid,  extinguished  as  to  bondholders. 

Corporations.—  Wbere  chief  stockbolder  floats  bonds  after  cut- 
ting off  oTerdue  coupons.  Utter  csn  give  no  priority,  p.  423. 

Corporations.— Purchaser  of  overdue  coapons  has  no  greater 
rights  than  bis  vendor,  p.  426. 

Approved  in  Mercantile  Trust,  etc.,  Co.  v.  Low.  87  Fed.  246, 
boldtng  pnrctasser  of  overdue  railroad  bonds  took  only  sncb  title 
as  transferrer  bad. 

128  D.  S.  426-436.  82  L.  608,  FIBB  IN8.  ASSN.  v.  WIOKHAM. 

Courts.—  Supreme  'Court  will  not  consider  certltled  quesdon 
whether  defendant  was  entitled  to  verdict  on  eTldeoce.  p.  434. 

Reafflrmed  In  Fire  Ins.  Assn.  v.  Wlckbam,  141  U.  B.  676,  86  L. 
866.  12  S.  Ct.  87. 

The  following  refuse  jurisdiction;  Dublin  Township  v.  Utlford 
Inst.  128  n.  S.  613.  32  L.  534.  S  B.  Ct.  146.  where  questions  certified 
referred  subBtanllally  whole  case  for  decision;  United  States  r. 
Hall,  131  U.  8.  52,  33  L.  98.  9  S.  Ct  664,  where  questions  presented 
no  distinct  propositions  of  law;  Columbus  Watcb  Co.  v.  Bobbins, 
148  U.  S.  269,  87  L.  446,  13  S.  Ct  690,  wbere  It  was  asked  because 
different  Circuit  Courts  of  Appeal  had  rendered  different  Judg- 
ments under  same  condltlwiB;  Maynard  v.  Heeht  151  U,  8.  827, 
SB  L.  180.  14  8.  Ct  354,  wbere  certificate  of  Circuit  Court,  present- 
ing question  of  Jurisdiction,  was  wanting;  Graver  v.  Faurot,  162 
D.  a.  437.  40  L.  1031.  16  8.  Ct.  800.  where  question  amounted  t» 
■n  Inquiry  as  to  whether  two  previous  judgments  of  Supreme 
Court  were  In  conflict:  United  States  v.  Onion  Pac.  By,.  168  U.  B. 
512,  42  L.  5C1,  18  S.  Ct  170.  where  eerOflcate  presented  wliole  case: 
McHeory  v.  Alford.  168  C,  S.  65a  42  L.  617.  18  S.  Ct,  245,  Grannan 
».  Westchester  Racing;  Assn.,  153  N.  Y.  458.  47  N.  E,  890.  and 
Waco  Water  Co.  t.  City  of  Waco,  88  Tex.  605,  26  S.  W.  946,  31  L, 
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B,  A.  3S8,  and  a,  where  questloiu  did  not  prewnt  dlaUnct  polnte 
of  law. 

Coorta.— Supreme  Court  mar  consider  qnestlon  wbettm  pand  !■ 
admlBBlble  to  explain  various  docomenta,  p.  4SD. 

12S  n.  8.  48S-4S7,  82  L.  486,  UNITED  STATES  t.  FOSTBR. 

Armr  and  naTf.—  Gunner  li  not  entitled,  under  Kcond  warrant 
to  gunner*!  credit  for  eerrlce  ai  enlisted  man,  p.  4S7. 

Cited  In  United  States  t.  Alger,  151  U.  S.  864.  88  L.  IM,  14  8.  Ot 
M6.  flxlng  rate  of  Increased  compensktlon  by  lowest  grade  held 
aince  last  entering  service  of  naTj. 

128  U.  S.  4SS-443,  S2  L.  600,  HENNESSY  t.  WOOLWORTH. 

Husband  and  wife.— In  Tennessee,  husband's  assent  Is  Innffl- 
dent  to  pass  wife's  title,  p.  442. 

Bpedflo  perfonnaoce  Is  not  of  absolute  right,  but  rests  In  Judicial 
discretion,  based  on  facta,  p.  442. 

Approved  In  Cheney  v.  Llbby,  134  U.  S.  78,  33  L.  823,  10  S.  CL 
D02,  suspending  decree  of  epeclflc  performance  of  contract  of  lease 
until  money  was  brought  Into  court;  Pope  Mfg.  Co.  v.  GormuDy, 
144  U.  S.  237,  36  L.  419,  12  8.  Ct.  €37.  refusing  to  enforce  (^presslTe 
contract  for  nse  of  patent,  etc.;  McCabe  v.  Mattbews,  IBS  V.  B. 
063.  39  L.  258,  15  S.  Ct  191,  refusing  to  compel  conveyance  of  land 
after  nine  years'  delay;  Leicester  Piano  Co.  v.  Front,  etc..  Imp.  Co.. 
5C  Fed.  2<^  8  U.  6.  App,  374,  holding  taint  of  fraud  snfflclKit  to 
defeat  speclflc  performance;  Walte  v.  O'Nell,  72  Fed.  858,  refusing 
to  require  lessee  to  restore  landing  partlHllr  washed  away  by  un- 
usual flood;  Nevada,  etc.,  Syndicate  v.  National  Nickel  Co.,  96  Fed. 
154,  refusing  to  allow  syndicate  bonus  under  contract,  there  being 
no  adequate  consideration;  Jobneou  v.  Town  Co.,  7  Kan.  App.  138. 
S3  Pac.  88,  refusing  to  compel  cont-eyance  after  delay  of  Ave  yean; 
Olty.  etc.  Board  v.  Railroad,  44  La.  Ann.  68,  10  So.  402,  refusing 
to  compel  city,  to  build  levee;  Thombatsb  v.  Fish,  11  Mont.  82.  27 
Fac.  383,  compelling  execution  of  deed;  Campttell  v.  McFadden,  8 
Tex.  Olv.  App.  891,  81  S.  W.  442,  enforcing  contract  for  Joint  »c- 
quisltlon  of  land  to  be  located;  Docter  v.  Fnrcb,  M  Wis.  478,  66 
N.  W.  1^  refusing  to  ^iforce  sole  after  long  litigation  and  finding 
of  no  contract  as  alleged;  arguendo  In  Blake  v.  Pine  Mountain, 
etc..  Coal  Co.,  76  Fed.  639.  48  C.  8.  App.  490. 

Spedfle  performaaee  Is  never  decreed  unless  terms  of  agreement 
are  proved,  or  that  defendant  made  agreement,  p.  442. 

Approved  In  Dalzell  v.  Dueber  Mfg.  Co.,  149  0.  S.  32£.  ST  L.  790, 
13  S.  Ct.  890,  where  contract  to  asetgn  patent  was  not  established; 
Walcott  V,  Watson.  03  Fed.  435,  and  Wenham  v.  Bwltaer,  56  Fed. 
947,  contracts  to  canrey  mining  claims,  held  not  established;  Kleln- 
hsDS  r.  Jones.  68  Fed.  746,  37  D.  B.  App.  185,  no  agreement  for  pni^ 
cbase  and  sale  established. 
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Bpedfl*  parfomuoLM  of  emttract  to  sell  »fns«d  vhere  ifent  ea»- 
tractUiK  «9icMd«d  autborltr.  D-  442. 

1S8  D.  8.  448-444^  89  L.  478,  30NBS  y.  BAST  TBNN„  B)TO«  B.  B. 

N«sUgcinc«.—  Wbere  plaintiff  waa  tnjored  tbionxb  rolUoad'a  n«f 
Utence,  queetloii  of  coodibntoir  Diligence  !■  tor  Jory,  p.  44D. 

FtMlowlng  caaes  applj  role  wbere  erldence  waa  confllctliig:  Don- 
lap  T.  Nortbeaateni  R.  B.,  180  U.  &  61%  82  L.  lOCa,  ft  S.  Gt  648, 
where  plalotUf  was  injured  br  train  Jamplng  track;  Waablngton 
«tc^  R.  B.  T.  UcDade,  13S  U.  B.  669,  672,  84  L.  241,  10  S.  OL  1041*, 
1050,  injorr  canaed  by  defectlre  macblnery;  Texaa,  etc^  B7.  t.  Cox, 
145  n.  S.  606,  36  L.  833,  12  8.  Ct  909.  employee  of  railroad  Injured 
wblle  conpllng  cars;  BlIlBton  t.  Matlier,  44  Fed.  745.  [njnry  from 
exploBlon;  IlUnola  Cent.  R.  Co.  t.  Foley,  63  Fed.  463.  10  V.  S.  App. 
S87,  Injurr  from  falling:  tbrougb  bridge;  Galf,  etc..  By.  v.  eilla,  54 
Fed.  484,  10  D.  8.  App.  640,  killing  of  stock  on  railroad  track;  Soutb- 
era  Pac.  Co.  t.  Lafferty.  6T  Fed.  542,  15  D.  S.  App.  1B8,  collision 
caused  by  mnawaj  engines;  Soutbem  Pac.  Co.  t.  Burke,  60  Fed.  TOO, 
18  U.  8.  App.  110,  60  Fed.  715,  23  D.  8.  App.  1,  brakeman  injured  to 
eonpling  cars;  Zopfi  t.  Postal  TeL  Cable  Co..  60  Fed.  dui,  22  U.  8. 
App.  136.  Injury  caused  by  slipping  on  defective  hlgbway;  Union  Pac. 
By.  V.  Novak,  61  Fed.  6S4,  IS  U.  S.  App.  400,  flreinan  Injured  by  col- 
UsIod:  Atchison,  etc..  H.  B.  t.  Myers,  C3  Fed.  708.  24  IT.  S.  App.  295. 
awltchman  Injnred  In  coupling  foreign  cars;  Alaska  Treadwell,  etc., 
Uin.  Co.  T.  Wbelan.  64  Fed.  466.  29  U.  fi.  App.  1,  Injury  to  mine- 
worker;  Beatty  t.  Mutual  Reserve,  etc,  Assn.,  75  Fed.  68.  44  U.  S. 
App.  627.  action  on  insurance  policy;  Bronson  v.  Oakes.  76  Fed. 
739,  40  V.  8.  App.  413.  Injury  from  walking  otT  vesUbuled  train; 
Travelers'  Ins.  Co.  v.  Randolph,  78  Fed.  760,  47  V.  8.  App.  260. 
where  question  of  negligence  on  part  of  one  Insured  by.  accident 
policy  was  left  to  Jury;  Pattoo  r.  Southern  Ry.,  82  Fed,  9S4,  42 
n.  8.  App.  667,  conductor  killed  by  derailment  of  train  going  down 
grade;  Gomstock  v.  Union  Pac.  By..  56  Kan.  230.  42  Pac.  725,  In- 
Jnrles  to  section-hand  by  passing  train;  Cable  v.  Railroad.  122  N.  O. 
809,  29  8.  E.  379,  passenger  Injured  in  alighting  from  train;  Christy 
T.  Railvray,  36  W.  Va.  122,  12  8.  B.  1112,  and  Johnson  v.  Obesa- 
peabe.  etc.  By.,  88  W.  Va.  211.  18  8.  B.  674,  generally;  dissenting 
opinions  In  Flnalyson  v.  Utlca  Miu„  etc..  Co.,  67  Fed.  G21,  32  U.  6. 
App.  143,  majority  holding  evidence  insnfflclent  to  sustain  verdict 
where  Injury  waa  caused  by  caving  of  ore;  St  Louis,  etc  By-  v. 
Whittle,  74  Fed.  811.  40  U.  S.  App.  23.  majority  holding  plaintiff 
guilty  of  contributory  negligence  and  tbat  jury  should  have  been 
so  Instructed;  Myers  v.  Cblcago.  etc..  By.,  95  Fed.  414,  majority  di- 
recting verdict  for  defendant  Id  action  for  personal  Injuries;  Oroa- 
tlck  V.  Railroad,  90  MIcb.  616.  61  N.  W.  674.  reviewing  autborities. 
majority  holding,  as  matter  of  law,  that  plaintiff  was  guilty  of 
ooDtrlbatoi7  oegUfeoce  Is  attempting  to  croaa  railroad  track. 
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US  Cr.  S.  446-460;  82  L.  474,  POLL&E  T.  BSU8H  A«nil. 

Appttkl.— Error  In  rastalnlns  d«mur»r  to  special  pleas  e«ital» 
las  matter  available  only  under  general  lasne  !■  bannleea,  p.  482. 

Approved  In  King  v.  H'Lean  Asylum.  64  Fed.  3&7,  21  D.  8.  App. 
4S1,  26  L.  R.  A.  796,  holding  order  appointing  guardian  ad  litem 
tor  Insane  person  not  prejndlclal  so  aa  to  tonn  basis  for  appeaL 

Distingulslied  In  Hosea  t.  Lawrence  Co.  Bank,  149  V.  S.  S04,  87 
L.  74G,  13  B.  Ct  901,  holding  error  In  anstalnlng  demurrer  to  special 
plea,  where  general  Issue  was  not  pleaded. 

Pleading,— In  Alabama,  execution  not  being  denied  by.  veriOed 
plea,  agreement  maj  be  read  without  proof,  p.  4S3. 

Contract  to  purchase  lighting  macblnerr  at  certain  date,  provided 
dty  adopted  such  system,  (construed,  p.  463. 

MujilcIpAllty'a  resolution  to  renew  lighting  contract  operated  as 
renewal,  although  no  new  contract  executed,  p,  434. 

Contracts  aro  dependent  or  Indep^ident.  according  to  latentloD 
of  parties,  p.  465. 

Approved  In  Barnes  t.  Coal  Co.,  101  Tenn.  SS7,  47  S.  W.  499,  hold- 
ing recovery  of  lostalloients  of  rent  under  lease  no  bar  to  suits  tor 
subsequent  InatallmentB,    See  valuable  note  In  98  Am.  St.  Bep.  3^8, 


128  U.  8.  4D6-468,  S2  L.  482.  C0BNBL1TT8  v.  EDBSBL. 

Fle»Unjr.—  Under  Wlscoosfn  statute,  allowing  legal  or  equitable 
deteDses,  they  must  he  separately  stated,  p.  408, 

Approved  In  Goldberg  v.  Kldd,  5  S.  Dab.  176,  68  N.  W.  676,  allow- 
ing equitable  defense  by  one  In  possession  to  action  of  ejectment 
brought  by  grantee  of  deed  from  trustee. 

Heal  actions.— Equitable  defense  to  action  for  possession  must 
be  sufficient  to  sustain  decree  for  plaintiff,  p.  460. 

Vendor  and  purchaser.—  Defect  In  title  of  one  of  several  tracts 
does  not  Invalidate  sale  of  others,  p.  4C0. 

Public  lands,— Payment  of  price  by  entrymsn  withdraws  land 
from  sale,  p.  460. 

Cited  with  approval  In  Wftcher  v.  CMklln,  84  Cal,  602.  24  Pac.  802, 
where  holder  of  receiver's  receipt  was  protected  against  subsequent 
preemptor;  Risdon  v,  Davenport,  4  S.  Dak.  663,  57  N.  W.  484,  hold- 
ing bolder  of  certificate  of  purchase  equitable  owner  of  land.  See 
note  In  52  Am.  St.  Bep.  262. 

Qualified  lu  United  States  v,  Steenerson,  60  Fed.  607,  4  U,  8. 
App.  332,  where  entry  was  declared  fraudulent  after  flnel  payment 
of  purchase  money. 

Public  lands.—  Patentee  of  land  prevlo.usly  pre-empted  and  paid 
for  by  another,  holds  In  trust  for  latter,  p.  461. 
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ApproTcd  iB  GodUn  r.  Coho,  80  Fed.  468,  B8  U.  S.  Appi  IS.  boU- 
Ing  pnrchoBer,  with  notice,  of  laud  erroneonalj  iniemtaA  on  mat 
and  In  converanceB,  traetee  for  trae  owner;  Hagan  ▼.  EQIb,  8S  tls. 
4TS,  63  Am.  St.  Rep.  173,  22  Bo.  730,  bcriOlng  patent  merelr  coa- 
T«rted  Imperfect  and  equitable  title  Into  perfect  l^al  title. 

Publl«  landa.—  Land  offlc«  can  caned  «ntrlea  only  wb«i  fraod*- 
lent  or  nnautborlzed,  p.  Ml. 

Approved  In  Cook  Co.  w.  Calnmet,  etc..  Canal  Co..  138  U.  8.  6M, 
M  L.  1116,  11  B.  CL  Ml,  wbere  SUte  court  bad  beld  that  commle- 
aloner  of  land  office  could  not  vacate  entry;  Orchard  r.  Alexander, 
107  U.  S.  381,  383,  39  L.  740.  741,  16  S.  Ct.  638^  639,  cancellation  of 
pre-emption  entry  by  commlBSloner,  affirmed  by  secretary  of  In- 
terior, BUBtained;  Michigan,  etc.  Lumber  Co.  t.  RuBt,  168  U.  B, 
S83,  42  L.  502,  18  8.  CL  209,  holding  land  offlce  conld  order  resarrey 
ef  Bwamp  lands  any  time  before  patent  lesned;  Brown  t.  Hitch- 
cock, 173  U.  8.  478,  19  S.  Ct  481.  bat  holding  court  could  not  be 
resorted  to  until  legal  title  had  passed  from  government;  ^Ison 
t.  Pine,  14  Sawy.  42,  40  Fed.  54,  S.  C„  14  gawy.  227.  5  U  B.  A. 
143.  holding  land  department  could  not  set  aside  or  cancel  entry 
and  certiBcate  under  bomestead  law;  Stimson  t.  Clarke,  40  Fed. 
762,  763,  and  Stimson  Land  Go.  t.  Rawaon,  62  Fed.  431,  both  bold- 
log  commissioner  could  not  annul  entry  in  general  terms  on  ground 
that  party  bad  not  compiled  with  law;  American  Mortgage  Co.  t. 
Hopper.  48  Fed.  48,  holding  land  department,  of  Its  own  motion, 
oi  .;ld  not  cancel  final  certificate  of  settler;  United  States  y.  Steen- 
erson,  DO  Fed.  000,  4  U.  B.  App.  332,  entry  declared  fntndolMit  t^ 
land  department:  American  Mortgage  Co.  t.  Hopper,  64  Fed.  506, 
&08.  29  U.  8.  App-  12.  aflirmlng  S.  C,  56  Fed.  72.  73.  reviewing  au- 
thorities, and  sustaining  cancellation  of  certlflcate  nnlaw^ully  ac- 
quired for  benefit  of  another;  Jordan  v.  Ward,  64  Fed.  007,  29  V.  8. 
App.  02,  entry  cancelled  because  supported  by  false  affidavit;  Dlller 
V.  Hawley,  81  Fed.  653,  48  TI.  8.  App.  468,  460,  entry  cancelled  for 
fraud;  Germanta  Iron  Co.  t.  James,  80  Fed.  818,  61  D.  8.  App.  12, 
holding  entryman,  with  vested  Interest,  could  not  be  deprived  of 
It  by  commlsHfoner;  George  ».  Riddle.  W  Fed.  601.  holding  first 
entryman  entitled,  contrary  to  decision  of  land  department:  ftur- 
ham  T.  Hnssman,  88  Iowa.  33,  60  N.  W.  13,  and  Kohn  r.  Barr,  52 
.  Kan.  277,  34  Pac.  882.  cancellation  of  bounty-lnnd  warrants  by  land 
office  where  assignments  were  forged;  County  of  Polk  v.  Hunter, 
42  Minn,  814,  44  N.  W.  202,  holding  land  taxable,  notwithstanding 
commissioner  bad  suspended  proceedings  for  final  proof;  Headley 
v.  Coffman,  38  Neb.  73,  08  N,  W.  702,  holding  patentee  could  not 
maintain  ejectment  before  patent  issued;  Northern  Pac.  R.  R.  v. 
Barnes,  2  N.  Dak.  373,  01  N.  W.  406,  holding  title  to  selected  lands 
vested  In  railroad,  though  secretary  of  interior  refused  to  approve; 
Parsons  v.  Venske,  4  N.  Dak,  467,  408,  470,  00  Am.  St  Rep.  671, 
673,  682,  61  N.  W.  1037,  1038,  1042,  decision  of  commissioner  can- 
GfOUng  final  certificate  held  final;  Elsdon  v.  Davenport,  4  B.  Dak. 
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564,  S7  N.  W.  484,  canceUBtlon  of  entiy  without  notice,  «tc,  ttU 
T<dd;  Duncan  t.  Newcomer,  9  S.  Dsk.  370,  60  N.  W.  BS2,  bcddlni 
land  not  taxable  until  second  proof  before  land  department:  Fierce 
T.  Prace,  2  Wash.  96,  28  Pac.  196  (see  dissenting  opinion  In  2  Wash. 
102.  26  Pac.  SOS),  majorltjr  holding  commtealoner  anthorised  to  aua 
peod  entry  and  to  order  another  hearing;  Weebs  v.  Milwankee, 
etc  E7.,  78  Wis.  519.  47  N.  W.  742.  boldiiig  ex  parte  decision  of 
■urreror-Keneral  could  not  defeat  right  of  true  owner;  Caldwell 
T,  Bush,  6  W;o.  353,  46  Pac,  489,  cancellation  of  entry  for  fraud  b; 
commlsaloner  held  conclusive;  DeUes  v.  Second  Nat  Bank,  7  W;o 
B,  76  Am.  St  Bep.  879,  50  Pac.  192,  cancellation  of  desert  land 
sntiT  without  hearing  held  Told;  National  Bank  v.  Bllej,  29  Or 
292.  54  Am.  St  Rep.  795,  4S  Pac.  767,  arguendo;  Garter  T.  Bnddj, 
106  n.  8.  486,  41  L.  1091,  17  S.  Ct  642,  and  Godding  t.  Decker,  8 
Colo.  App.  200.  S2  Pac.  es*.  obiter. 

Pabllo  lauds.—  Entrrman's  interest  Is  not  lost  by  Illegal  cancella 
tSon  of  entry;  reinstatement  Is  unneceBsary,  p.  463. 

128  V.  8.  464-471,  82  L.  488,  HUNT  v.  BLAOKBDEN. 

Husband  and  wife,—  Common-law  conveyances  to  husband  and 
wife  Jointly,  or  as  tenants  In  common,  dietlngulehed,  p.  468. 

Approved  In  Lackett  v.  Bumbaugh,  45  Fed.  35.  holding  wife  en- 
titled to  her  proportion  of  iasurance  money,  arising  from  destruc- 
tion of  Joint  property  of  berseif  and  husband;  Fuiper  v.  Fulper, 
64  N.  J.  Eq.  436.  66  Am.  St  Bep.  COS.  34  At).  1066.  32  L.  B.  A.  703, 
where  express  words  conveyed  lands  to  husband  and  wife  as  ten- 
ants  In  common. 

Tudgi^ent  of  State  court  that  husband  and  wife  held  by  moieties 
Is  binding  in  favor  of  claimants  under  grantees,  p.  469. 

TndgmentB,—  Decree  quieting  wife's  title  to  undivided  halt,  and 
compelling  grantee  to  accept  title  to  other  half.  Justifies  advance- 
ment on  letter's  title,  p.  470. 

Attomer  and  client—  Privilege  of  confidential  communications 
belongs  to  client  alone  and  may  be  waived,  p.  469. 

Approved  In  Glover  v.  Patten,  165  U.  S.  408,  41  L.  768,  17  S.  Ot 
416.  holding  in  suit  between  devisees,  statements  by.  deceased  to 
counsel  concerning  executloD  of  will,  la  not  privileged.  See 
valuable  note  In  66  Am.  St  Bep.  241. 

Buaband  and  wife,  having  parcbased  different  moledea  at  diOer- 
«Dt  times,  second  deed  did  not  affect  title  under  drst  p.  471. 

128  TF.  S.  471^74,  82  L.  506,  DNITED  STATES  V.  McDONALD. 

iinny  and  navy.— Navy  officers'  claims  for  travelling  expenses 
rest  npon  statute,  subject  to  repeal,  pp.  473.  474. 

Approved  In  Crenstiaw  v.  United  States,  134  U.  S.  108,  33  1,.  829, 
10  B.   Ct  434.   holding  statute  providing  for  dismissal  of  navaJ 
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cadet  wtth  one  rear's  pajr  not  nDconstltutlonali  United  Btxtm  r. 
Harmon.  147  U.  8.  276,  37  L.  167,  U  S.  Ct  SSI,  afflrmlDg  S.  O,  « 
Fed.  065,  K*n«rall7,  as  to  jnrlBdIctKm  of  Court  of  Olalnu. 

]28  n.  8.  474-487,  S2  L.  496,  THB  GAZELLE  AND  CABOO. 

Admiralty,— On  appeal,  8npr«me  Court  will  examine  only  qiu» 
tlona  of  lav  arlatne  upon  record  and  exceptions,  p.  484. 

ApproTed  In  Llrerpool  Bteam  Co.  t.  Pbenlz  Ins.  Co.,  i2d  D.  8. 
436,  447,  462.  32  L^  790,  7M.  799,  9  e.  OL  470,  474.  480,  rerlewlng 
onl7  question  of  law  erlslng  from  decree  finding  negligence  In 
stranding  of  sblp,  and  affirming  decree  Including  wbole  extent  of 
bunrance,  tbongb  not  claimed  In  original  libel;  Tbe  Eclipse,  ISA 
V.  B.  600;  84  L.  271.  10  8.  Ct  876,  appeal  from  Bnpreme  Court  of 
territory  In  admiralty  case.  Tbe  following  alao  bold  findings  of 
fact  by  lower  conrt  condnalTe:  Hostetter  t.  Part,  1S7  D,  S.  88. 
84  L.  071,  11  8.  Ot  8,  The  Propeller  Bnrllngton,  187  U.  S.  392,  R4 
L.  734,  11  B.  Ct  140,  The  B.  A.  Packer,  140  U.  B.  863.  86  L.  466, 
U  8.  Ct  795,  Cltr  of  New  York,  147  V.  S.  76,  87  L.  87.  18  8.  Ot 
213,  and  Ralll  t.  Troop,  157  D.  a  417.  89  L.  766.  16  8.  Ct  669,  aU 
holding  findings  conclusive. 

Admiralty.— Supreme  Conrt  will  not  pass  upon  conflicting  evi- 
dence, p.  486. 

Shipping.—  Custom  as  to  power  to  order  chartered  veesel  to  port 
having  safe  anchorage,  held  Inapplicable,  p.  486. 

AftpeaL—  Fallnre  to  find  that  port  was  by  custom  recognised  as 
aafe,  was  not  error,  where  no  evidence  was  offered,  p.  486. 

aUppUig.— Evidence  of  custom  t>  Inadmlaslble  to  contradict 
terms  of  charter-party,  p.  488. 

Shipowner  may  recover  for  loss  of  freight  occasioned  by  charter- 
em'  refusal  to  proceed  to  port  described,  p.  487. 

Approved  Is  Dalbeattie  Steamship  Co.  r.  Card,  69  F^.  169,  award- 
ing damages  against  charterer,  by  deducting  amount  of  freight 
actually  earned,  from  snm  which  would  have  been  earned  under 
charter:  Wood  v.  Hubbard,  62  Fed.  768.  17  V.  8.  App.  632.  holding 
charterers  liable  for  gross  freight,  where  detention  was  caused  by 
their  delay:  Warehouse,  etc.,  Co.  ▼.  Galvin,  06  Wis.  630,  66  Am. 
St  Rep.  60.  71  N.  W.  806,  holding  SUte  court  could  not  destroy 
shipowner's  lien  for  freight 

DIstiDgnlshed  in  Tbe  Oscoda.  70  Fed.  112,  where  there  was  no 
evidence  of  loss  of  freight  by.  barge;  Eammoor  Steamship  Co.  v. 
New  Zealand  Ins.  Co.,  73  Fed.  872,  disallowing  freight  as  general 
average  charge,  where  voyage  was  aban(!oned,  element  of  sacrifice 
lacking. 

Admiralty  Courts  do  not  apply  titlmlcal  nilea  as  to  variance, 
bat  award  relief  warranted  by  factr>,  p.  487. 
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128  U.  8.  488-489.  82  L.  002.  QUIMBT  T.  BOTD. 

Govrta.— Wbere  facta  IdtoItIds  Federal  queetJon  wcie  oot  eoB- 
■Idered  In  State  court,  8tipr«me  Conrt  wlU  dismlse,  p.  4CB. 

Approved  In  Dower  t.  Richards.  161  U.  S.  672,  88  I*  9UK  14  a 
Ct  457,  qncBtfon  ae  to  vrhettier  ledge  was  known  to  ba  nIoaUa 
for  mining  purpoees,  held  not  reviewable. 

128  V.  S.  489-608.  32  L.  491.  DENNY  t.  BENNBTT. 

Constltntloiua  Uw.— Statutes  llmmng  credltor'a  rtEbt  agafMrt 
debtor's  propertr,  enter  into  anbseqnent  cont^aGt^  p.  4M, 

Approved  In  Secnrltr  Tmat  Co.  ▼.  Dodd,  173  U.  8.  630,  19  &  Gt. 
&47,  assignment  under  Minnesota  statute;  Heath,  etc_  Co.  t.  UuIob. 
etc  Paint  Go..  83  Fed.  778,  holding  statute  providing  for  asElgn- 
ments  Inoperative,  as  to  prior  contract  and  attachment;  Jones  v. 
Great  Southern,  etc.,  Hotel  Co.,  86  Fed.  388,  holding  statute  giving 
■nb-contractors  lien  valid  as  to  future  contracts;  Brocbon  v.  Wilson. 
91  Fed.  61ft,  63  n.  8.  App.  629.  affirming  conBtltutlonallt7  of  Wis- 
consin statute,  respecting  assignments:  Oabom  ▼.  Johnson  Paper 
Co.,  99  Ala.  313,  13  So.  778.  upholding  validity  of  act  requiring 
aoUce  to  secure  mechanics'  Itens.  even  aa  to  prior  contracts;  In  re 
,Van  Norman,  41  Minn,  495,  43  N.  W,  335,  suit  Involving  same 
subject-matter  as  principal  ease:  Elton  v.  O'Connor.  6  N.  Dak.  «.  14. 
16,  24.  68  N.  W.  8S,  88,  89.  91,  33  L.  B.  A.  626.  528,  629,  632,  and 
Peninsular,  etc.,  Color  Works  v.  Union,  etc..  Paint  Ca.  100  Wis.  496. 
69  Am.  St.  Rep.  939,  76  N.  W.  S61,  42  L.  B.  A.  333,  both  holding 
insolvency  laws  unconstttntlonat,  as  to  claims  accruing  before  their 
enactment. 

Dlatlngnlshed  tn  Savings  Bank  of  Milwaukee  v.  Schranck,  91  Wis. 
264,  26S,  73  N.  W.  36,  89  L.  R.  A.  576,  676.  holding  provisions  of 
Insolvency  law  applicable  to  notes  and  Judgments  thereon,  void. 

Oonatltntlonal  law.—  Statute  allowing  creditor  to  asaign  for  re- 
leasing creditors,  does  not  impair  non-assenting  creditors'  eontracts, 
p.  tf6. 

Approved  tn  Goleman  v.  Hunt,  77  Wis.  26S,  4S  N.  W.  1086,  holding 
one  not  a  party  not  bound  by  Judgment  See  elaborate  note  tn  16 
Am.  St.  Rep.  216.  217,  218,  219. 

Assignment  for  credltora.—  Statute  Is  not  void  becauae  It  pro- 
vides for  reconveyance  of  surplus  to  debtor,  p.  496. 

Approved  In  Tally  v.  CurUIn,  64  Fed.  60.  8  U.  S.  App.  847,  ans- 
talnlng  conveyance  to  trustee,  though  provision  for  release  failed; 
Bank  of  Little  Rock  v.  Frank.  63  Ark.  28,  58  Am.  8t  Rep,  73,  S7 
8.  W.  403,  holding  Invalid  preference  did  not  affect  general  Intent 
of  aaalgnment;  Petera  v.  Bain,  133  V.  B.  688^  8S  h.  7CB,  10  B.  Ct 
ttO.  arguendo. 

Aesigmnsnt  lor  creditors.—  Non-assenting  creditor  caa  arr«at  aur- 
pIuB  fund  tor  pay.ment  of  hla  claims,  p.  496. 
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niMlrouy.—  State  maj  dlspoH  of  InsolTentTi  prop«rtr  In  Stato, 
trat  cumot  release  debt  due  non-resident,  p.  498. 

Approred  In  Walwortb  t.  Hnrrte,  129  V.  S.  SM.  32  I>.  ns,  9  8. 
OL  343,  cotton  Id  banda  of  conslKnee  Id  New  Orteans  made  mb- 
Ject  to  Hen  for  advancea  under  law  of  Lonlatana;  Brown  t.  Smart 
146  V.  B.  457.  36  L.  T7S.  12  S.  Ct  9t>9,  holding  State  InBolvent  law 
valid  forbidding  certain  preferences  as  to  property  within  Its  bor- 
ders; LonlBvlUe.  etc..  R.  R.T.NaBta,  118  Ala.  4SS.  72  Am.  St  Rep.  486, 
23  So.  S28,  41  L.  R.  A.  832,  debt  to  Qon-reaident  not  snbject  to  gar- 
□letament:  Rosenbelm  v.  Morrow,  37  Fla.  189,  20  Sa  245,  where  non- 
resident creditors  Tolnntarlly  appeared  and  were  held  conclnded: 
PnUeo  T.  milman,  84  Me.  131,  30  Am.  St  Rep.  341.  24  Atl.  7dn.  and 
Stim  r.  McQtjade,  66  N.  H.  404,  49  Am.  St  Rep.  623.  22  AtL  462. 
debt  to  noD-resldent  held  not  discharged;  Phoenix  Nat.  Bank  v. 
Batcheller.  IBl  Mass.  591.  692.  24  N.  B.  918,  8  L.  R.  A.  046.  holding 
discharge  no  bar  to  suit  cm  note  held  b?  non-resident;  Chase  t. 
Henry.  166  Mass.  579,  BS  Am.  St  Rep.  424,  44  N.  B.  96^  holding 
debt  to  partnership,  one  member  being  a  Don-resident  not  dis- 
charged; Macdonald  v.  First  Nat  Bank.  47  Minn.  68,  28  Am.  8t 
Rep.  329,  49  N.  W.  395.  13  L.  R.  A.  463.  avoiding  conveyance  to 
non-resident  creditor  of  property  situated  witbin  State;  Ames  v. 
Wilkinson.  47  Minn.  149,  49  N.  W.  696.  generatly;  argnendo,  In  dis- 
senting opinions  In  Bergner,  etc.  Brewing  Go.  v.  Dreyfns,  172  Mass. 
140.  161,  51  N.  E.  634.  and  Savings  Bank  of  Milwaukee  v.  Schrauck, 
m  Wis.  273.  73  N.  W.  39,  39  L.  R.  A.  578.  See  exhaustive  note  In 
15  Am.  et  Bep.  212,  213,  216.  216.  217,  218;  also  note  In  70  Am.  St 
Rep.  25& 

Distinguished  in  Cross  v.  Brown.  19  H.  I.  281,  SS  AtL  tBl,  holding 
food  In  debtor's  hands,  belonging  to  non-resident  attachable  In 
State  of  former's  domicile. 

Jndgmsnt  on  motion  or  summary  appllcatlon  la  not  res  adjudl- 
cata  In  formal  action  Involving  same  question,  p.  499. 

See  note  In  15  Am.  St  Rep.  210. 

Attactuuent.—  Denial  of  assignee's  motion  to  dissolve  attacb- 
ment  does  not  estop  bim  to  sue  marshal,  p.  499. 

Approved  Id  Brochon  ▼.  Wilson,  91  Fed.  620,  63  D.  S.  App.  58L 
granting  assignee's  appllcatlon  for  release  of  levy  made  within 
ten  days  before  assignment 

DIstiDgulsbed  In  Ball  v.  Harris,  1  8.  Dak.  288,  36  Am.  St.  Rep. 
738,  46  N.  W.  934,  holding  sherlS  protected  by  order  of  court  In 
delivering  property  levied  upon. 

128  D.  S.  503-606.  32  L.  r,07.  DANVILLE  v.  BROWN. 

Appeal.—  Statute  excluding    Bundsy  from  time    for    procnrliv 
supersedeas  applies  to  filing  bond  and  sarving  writ  p-  60^ 
Tqi.  XI -42 
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Approved  In  DuJelson  v.  NortliweBten)  Fuel  Go.,  5S  F«d.  SO; 
excluding  Sondar  tn  time  provided  under  1  1007,  R.  a,  f or  lasw 
of  execntloD. 

128  U.  8.  C06-610,  S2  L.  OSS.  rABMBBS*  PBIBIND  GO.  T.  GHAXi- 
LBNOB  CO. 

PatttQts.—  ItelBsoe  enlarglDK  clalma  In  patent  for  com-plaQtcr 
beld  void,  and  bill  for  Infringement  dlimtssed,  pp.  rtOO-Oia 

Not  cited. 

128  n.  8.  610-614,  32  L.  683,  DUBLIN  TOWNSHIP  v.  MILFORD 
INST. 

Courts.—  Supreme  Court  will  not  consider  certlfleate  brlnclnz 
up  whole  case  by  Bpllttlng  It  up  Into  vt^ue  questions,  p.  DIS. 

Approved  tn  United  States  v.  Hall,  131  U.  S.  62,  33  lu  96,  9  S. 
Ct  664,  as  to  BufficlencT  of  Indictment  for  false  oatb  to  secnrs 
pay  for  services;  United  States  v,  Perrln;  131  U.  S.  68,  83  L.  90, 
9  S.  Ct.  682,  indictment  for  conaplracT  remanded;  United  States  v. 
Lacber,  134  U.  8.  632,  33  L.  1084,  10  8.  Ct  828,  and  United  States  v. 
Brewer,  138  U.  S.  266,  35  L.  198,  11  S.  CL  640,  both  decUnlng  to 
answer  question  aa  to  whether  ao  offense  was  charged  in  Indict- 
ment; Maynard  v.  Hecht,  161  V.  B.  327.  38  L.  180.  14  S.  Ot  36*. 
dismissing  writ  for  want  of  certificate  presenting  question  of  Juris- 
diction; United  States  v.  Union  Pac.  Ry.,  168  U.  S.  512,  42  L.  561. 
IS  8.  Ct.  ITO,  dismissing  certificate  presenting  whole  case  for  de- 
cision; Waco  Water  Co.  v.  Waco,  86  Tex.  664,  26  a  W.  9*6,  81  I* 
R.  A.  398,  and  n.,  dlsmlSBlng  certlfleate  asking  whether  deinnrnr 
was  properly  sustained. 

128  U.  S.  614-626,  82  L.  626,  MENBNDEZ  v.  HOLT. 

Trademarka.—  Fact  that  person  using  brand  Is  not  actual  mano- 
facturer  does  not  deprive  bim  of  tight  to  protection,  p.  620. 

Approved  In  Levy  v.  Wnitt,  66  Fed,  1018.  holding  mannfacturar 
had  no  right  to  use  customer's  label  on  cigars;  Denniaon  Ufg.  Oo^ 
V.  Thomas  Ufg.  Co..  94  Fed.  666,  protecting  Dennlson's  trademark 
for  sealing-wax. 

Tradenurka.—  Words  "  La  Favorlta  "  do  not  of  themselves  denota 
qnallty  and  tbeir  nse  will  be  protected,  pp.  620-E^. 

Approved  in  Carlsbad  v.  Kutnow,  68  Fed.  796,  holding  trademark 
« Carlsbad "  Infringed;  Plllflbury.  etc..  Flour  Co.  v.  Eagle,  86  Fed. 
620.  41  L.  R.  A.  les,  enjoining  use  of  name  "  Ulnnesota  "  on  Mil- 
waukee flour;  Dennlson  Mfg.  Co.  v.  Thomas  Mfg.  Co.,  94  Fed.  657, 
658,  trademark  "  No.  2,  American  Express."  for  sealing-wax.  sus- 
tained; Chadwick  V.  Covell.  151  Mass.  106.  21  Am.  St.  Rep.  447. 
23  N.  B.  1070.  6  L.  R.  A.  842,  arguendo, 

XMsOngolBhed  In  Byder  v.  Holt,  128  U.  S.  625,  32  L.  520,  9  8. 
Ot  146,  dismissing  ease.  Involving  same  subject-matter  as  prln- 
dpal  case  for  want  of  Jurlsdlctim;  Corbln  ▼.  Gould,  133  U,  S.  314, 
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S8  Ia  ns,  10  S.  Ot  S14,  holdlog  no  trademarfc  In  word  "^^ota." 
behi(  descrlptlTe  of  cIbh  ot  teas;  Lawrence  Mtg.  Co.  r.  TenneosM 
Mtg.  Co.,  138  U.  S.  MS,  34  L.  100*,  11  S.  Ct  400.  hoWJng  terau 
"IX"  deecrlptlve  of  sheedngB  and  not  trademark. 

TndemArks.—  Inf  riDgement  Is  not  Justlfled  t)7  hm  of  loMnger'a 
name  In  connectioti  wltb  brand  Infringed,  p.  S21. 

Approved  In  Redway  t.  Oblo  Store  Co.,  3S  Fed.  &S1,  nae  of  In- 
fiinger's  name,  wltb  design  for  stove,  did  not  relieve  him  from 
Uablllt;;  Leonard  v.  Wblte'a  Gold^i,  etc,  Co.,  38  Fed.  923,  where 
infringer  used  his  name  in  connection  with  "  ValroUne  Oil; "  Battle 
V.  Fiolar.  GO  Fed.  107,  addition  of  name  to  trademark  "  Bromldla," 
held  immaterial. 

Trademark.—  Blgbt  to  protection  cannot  be  based  on  mere  casnal 
Dse,  p.  S21. 

Approved  In  Kobler  Mfg.  Co.  v.  Beesbore,  CO  Fed.  STB,  17  V.  B. 
App.  SKi,  and  Elcbter  v.  BeTDolde,  B»  Fed.  6TS,  17  V.  S.  App.  427, 
both  holding  sale  of  tew  dozen  bottles,  with  labels.  Insofflcient  to 
show  Intention  to  adopt  trademark;  Baltz  Brewing  Oo.  v.  Kaiser- 
branerol,  etc.,  Co.,  74  Fed.  224,  39  U.  S.  App.  2S9.  holding  occa- 
aloaal  use  of  name  "  Kaiser  "  In  Germaor  Insufficient  to  show  prior 
use  of  brand. 

Partnership.—  Partners,  retaining  bnslness  with  retiring  pBTtaer's 
consent,  retain  good-wIU,  p.  S22. 

Approved  in  Brown  Obemical  Co.  v.  Meyer,  180  V.  B.  548,  85  L. 
2B0.  11  S.  Ot  628.  and  Fish  Wagon  Co.  v.  La  Belle,  etc..  Works. 
82  Wis.  CB2,  33  Am.  St.  Rep.  77.  62  N.  W.  599,  16  L.  R.  A.  4Se, 
sale  of  establishment  Included  trademark  as  Incident  to  good-will; 
De  L«  Vergne  Co.  v.  German  Sav.  Inst,  175  U.  8.  62,  20  S.  CL  23, 
holding  good-Tvlll  passed  with  asBlgnment  for  beneBt  of  creditors; 
Le  Page  Co.  v.  Russia  Cement  Co..  61  Fed.  943.  6  D.  S.  App.  112, 

17  L.  R.  A.  36S,  holding  goodwill  and  trademark  "  Le  Page " 
passed  with  sale  of  bnsinese;  Laoghman's  Appeal,  128  Pa.  St.  18, 

18  AtL  416,  6  L.  R.  A.  000.  holding  assignment  of  interest  In  bnsl- 
nesa  carried  tradename;  Bank  of  Tomah  v.  Warren,  94  Wis.  160, 
160,  68  N.  W.  SS2,  holding  good-will  and  name  "  Bank  of  Tomab  " 
passed  to  assignee;  Smith  v.  Smith,  SI  La.  Ann.  76,  24  So.  610, 
generally. 

DIstlngnlebed  In  Btngham  School  v.  Gray.  122  N.  C.  708,  80  S.  B. 
306.  41  L.  R.  A.  246.  holding  exclusive  right  to  use  name  "  BJngbam 
School "  did  not  pass  to  corporation. 

Trademarka.—  Intentional  use  of  another's  brand  la  fraod,  and 
delar  will  Dot  bar  right  to  Injunction,  pp.  623.  624. 

Approved  In  Gllmore  v.  Anderson,  88  Fed.  84S.  right  to  enjoin 
Infringement  of  copyright  held  not  Impaired  by  delay;  Imperial 
etc..  Mfg.  Co.  V.  Stein.  69  Fed,  61S.  holding  assignee  of  patent  not 
estopped  to  claim  Infringement  by  two  years'  delay  at  patentee: 
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Taylor  T.  Sawyer  Sptndle  Co.,  TB  FM.  801,  W  U.  S.  App,  3ST, 
holdlDf  patentees  not  estopped  by  delay  at  over  fir*  jresn  Is  proae- 
cndng  for  Infringement;  Tracy  r.  Banker,  170  HasB.  271,  tf  N.  B. 
309,  S9  L.  S.  A.  QIO,  where  lacbea  waa  held  no  defense;  Galway 
T.  Metropolitan,  etc..  By^  128  N.  T.  1S6.  2S  N.  E.  480,  IS  L.  H.  A. 
705,  holding  lacliea  no  defense  to  actl<Hi  to  restrain  use  of  street 
by  elerated  railroad;  Rigney  t.  Tacoma  Ught,  etc.,  Co^  9  Wash. 
S90.  38  Pac.  152.  26  L.  B.  A.  430.  holding  right  to  use  water  flowing 
over  land  not  waived  by  delay;  Lawrence  Mfg.  Ca  r.  Tennessee 
Mfg.  Co^  138  O.  S.  649.  84  L.  1004.  U  a  Ct  401.  withoot  applying 

Dletinguiahed  in  Edison,  etc.,  Ligbt  Gol  t.  Equitable  Assuf.  Sdc, 
S5  Fed.  480,  wbere  patentee  acquiesced  in  nse  of  patent  for  eleven 
years,  defense  of  laches  allowed;  Prince's  Metallic  Paint  Co.  t. 
Prince  Mfg.  Co..  57  Fed.  944.  17  U.  8.  App.  145,  holding  eight  years' 
unreasonable  delay  on  part  of  owner  having  knowledge  of  Infringe- 
ment; Richardson  t.  Osborne,  etc.,  Co..  82  Fed.  97,  aostainlng  de- 
fense of  laches  where  patent  was  Infringed  openly  [or  over  four- 
teen years;  Saxlehner  v.  Eisner,  etc.,  Co.,  01  Fed.  638,  63  U.  8.  App. 
143,  right  to  trademark  held  defeated  by  nine  years'  delay;  Old 
Times  Dlstlllei?  Co.  v.  Casey,  -  Ky.  — ,  47  S.  W.  611,  42  L.  R.  A. 
468,  holdiOK  ten  years'  use  of  whiskey  brand,  without  obJecttOD, 
protected  Ita  further  use;  Rogers  v.  Van  Nortwick,  87  Wis.  430,  S8 
N.  W.  763,  three  years'  delay  held  fatal  to  action  for  recoveiy  of 
corporate  stock  on  ground  of  fraud. 

128  U.  8.  628,  82  L.  629,  RYDER  v.  HOLT. 

Courts.—  Federal  court  baa  no  Jurisdiction  of  ault  for  tafringe- 
meat  of  trademark,  between  citizens  of  same  State,  naless  goods 
alleged  to  be  for  foreign  shipment,  p.  526. 

Approved  in  Sarrazln  v.  Irby  Cigar,  etc.,  Co.,  B3  Fed.  627,  holding 
suit  over  trademark  not  within  Federal  cognizance;  Kohler  Mfg. 
Co.  T,  Beeshore.  59  Fed.  575,  17  D,  8.  App.  352,  generally;  dissent- 
ing opinion  to  Dueber  Watch,  etc.,  Oo.  v.  Howard,  etc.,  Co.,  66  Fed. 
649,  3S  D.  S.  App.  16.  majority  holding  complaint  failed  to  show 
monopoly  of  Interstate  commerce. 

DistlntnilBhed  In  Hennessy  v.  Braunschweiger,  etc.  Co.,  80  Fed. 
667,  parties  residents  of  different  States. 

128  V.  8.  B26-S44,  82  L.  610,  GERMAN  BANK  V.  FBANKLIN  CO. 

County  aid  bonds,  issued  after  compIetioD  of  road,  and  after 
breach  of  condition  specifying  time  for  completion,  are  void,  pp 
686-53% 

Approved  In  Franklin  Co.  v.  German  Bank,  142  U.  S.  98,  85  L. 
960,  13  8.  Ct  149,  collateral  suit  between  aame  partlea;  Citizens' 
Sav.  Assn.  v.  Perry  Coonly.  166  U.  6.  703,  39  L.  600.  16  3.  Ct.  661, 
county  bonds  invalid  because  railroad  did  not  locate  works  as  pre- 
scribed; Mercer  County  t.  Provident,  etc,  Co.,  72  Fed.  030.  43  U.  S. 
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Ai>p.  21,  Talfdity  of  bonilB  depending  os  constrnctlon  of  road.  Olted 
historically  In  Skinner  t.  Franklin  Co.,  86  Fed.  781,  9  U.  S.  App, 
676.  Wesson  t.  Saline  Co..  73  Fed.  B20.  84  U.  8.  App.  680.  uid 
GraTee  t.  SalJne  Co..  73  Fed.  922.  34  U.  B,  App.  710. 

DtstlnKnIshed  In  GrSTes  r.  Saline  Oonnty.  161  U.  S.  372,  878, 
40  K  737,  16  S.  Ct,  531,  bolding  condlUon  attached  to  orlslnal  avb- 
acrlptlon  waived,  and  new  Issne  binding. 

Cotmtles.—  CondltioDB  upon  wblcb  aid  la  voted  become  part  of 
autbority  for  subscription,  pp.  535-536, 

CMnuitiee.—  Purcbaser  of  county  aid  bonds  la  charged  wltb  notice 
of  condition  as  to  completion,  p.  538. 

Approved  In  M^cer  County  y.  Provident,  etc.,  Trust  Co»  72  Fed 
631,  632,  43  U.  8.  App.  21,  charging  purchafler  with  notice  that 
validity  of  bonds  depended  on  i^oDBtriictlon  of  road;  Manbattan  Co. 
T.  Ironwood,  74  Fed.  530,  43  TJ.  B.  App.  369,  bonds  held  Invalid  on 
account  of  unauthorized  election.    See  note  in  51  Am.  St.  B«p.  838. 

Courts.—  Supreme  Court,  construing  county  bonds,  is  twund  by 
State  court's  decisions  on  prior  bond  Issues,  pp.  5:!$,  539. 

Approved  In  Post  v.  PulasUl  Co.,  47  Fed.  285.  following  State  de- 
cision holding  notice  of  election  Imperative;  German  las.  Co.  v. 
Uuining,  78  Fed.  909,  following  Iowa  decision  validating  negotiable 
municipal  bonds. 

Dlatlngulslied  In  Oakland  Pav.  Co.  v.  Barstow,  TO  CaL  47,  21 
Pac  644.  and  Ede  v.  Coggswell.  TO  Cal.  282,  21  Pac.  708,  as  to 
effect  of  new  Conetitutlon  on  contract 

County  ia  not  estopped  to  question  performance  of  conditions  not 
recited  in  certificate  of  r^stratlon  of  bonds,  p.  540. 

Approved  in  Cairo  v.  Zane,  149  n.  S.  141.  37  L.  660,  IS  8.  CL  BIO, 
bnt  holding  certiflcate  of  registry  significant  evidence  of  validity 
<a  bonds;  Citizens'  8av.  Assn.  v.  Perry  Co.,  166  tl.  8.  704,  &9  L. 
581,  15  B.  Ct  551.  where  condition  of  locating  worlca  at  certain 
place  wae  not  perfonned;  Boltes  v.  Perry  Co.,  92  Fed.  479,  hold- 
ing compliance  wltb  act  not  to  be  Inferred  from  registration;  Flagg 
V.  School  Dlst.  4  N.  Dak.  45.  58  N.  W.  504,  26  L.  R.  A.  370.  where 
certificate  of  eoimty  clerk  was  held  to  create  no  estoppel. 

Diatinguislicd  In  City  of  Huron  v.  Second,  etc  Sav.  Bank,  88 
Fed.  276,  57  U.  S.  App.  601,  connty  estopped  where  bonds  recited 
issue  for  purpose  of  funding  bonds. 

128  U.  8.  644-557,  82  L.  608,  OHATBAUGAT  IRON  CO,  PDTI- 
TIONER. 

Exceptions,  bill  of.— Judge's  inability  to  attend  to  dntlea  eaa- 
not  prejudice  party,  falling  to  have  bill  settled,  p.  553. 

Approved  In  Michigan  Ins.  Bank  v.  Bldred.  143  XJ.  8.  296,  S6  L. 
163,  12  S.  Ct.  452,  refusing  Btneodment  of  bill  after  term  expired 
and  without  special  order;  Southern  Pac.  Co.  t.  Johnson.  SO  Fed. 
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fie2,  44  U.  &  App.  1,  reviewing  antboritles,  and  kDowIbi  bin  «r 
eaceptloiia  after  Ume  prescribed  b;  rule;  Tellow  Poplar  Lnmbef 
Co.  T.  OiapaiBB,  74  Fed.  4SI,  «2  U.  8.  App.  21,  when  tima  tor  aet- 
tilag  and  OUng  bill  of  cxceptlonB  was  beld  properly  continued; 
Pacific  Bank  t.  Hannah,  80  Fed.  76,  69  U.  8.  App.  4fl7,  holdlns 
filtn;  of  blU  wltbln  Jndgment  term  BDtBclent;  Hume  r.  Bowie.  14? 
tl.  8.  2S8.  S7  L.  440,  IS  S.  Ct  Ei84.  aFgueDdo;  United  SUtea  t 
Claaaen,  46  Fed.  60,  wttbont  applying  ml& 

DlBtlngniBhed  In  Missouri,  etc^  Bj.  t.  BdBBell.  60  Fed.  S02,  IS 
U.  8.  App.  641,  holding  Jndge  had  nb  power  Id  vacatloa  to  extend 
Ume  for  flllng  bill. 

Conrta.—  Btate  mlaa  of  practlca  do  not  apply  to  Federal  court 
proceedings  for  purpose  of  review,  p.  668. 

Approved  In  Andes  v.  Slanson,  130  IT.  8.  438,  82  L.  901,  9  S.  Ct 
C74,  refusing  to  review  case  tried  by  consent  before  Judge  at 
chambers;  Ulssonri  Pac.  Hy.  v.  Chicago,  etc.,  R.  E.,  132  TJ.  3.  102, 
88  L,  SOO;  10  6.  Ct  69,  holding  overrnllog  of  motion  for  new  trial 
not  subject  of  exception;  Central  Transp.  Co.  v.  Pullman  Gar  Go>, 
139  U.  8.  40,  36  L.  (O,  11  a  Ct  481,  but  holding  State  rule  as  to 
non-suit  within  the  "  practice; "  Union  Pac.  Ry.  v.  Botaford,  141 
U.  8.  267.  36  L.  730,  11  6.  Ct  IOCS,  holding  Federal  court  could 
not  order  examination  of  plalntifT  out  of  court;  Lnxton  v.  North 
River,  etc.,  Co.,  147  U.  S.  338.  37  L.  19S,  13  8.  Ct  357,  holding  ac- 
tion {rf  Clrcnlt  Court  in  at^wlntlng  commlHSloners  under  State  stat- 
ute not'  reviewable  by  Supreme  fTourt;  Lees  v.  United  States,  160 
U.  8.  482,  87  L.  1162,  14  S.  Ot  166.  holding  every  exceptlwi  could 
be  put  In  one  blU;  Lincoln  v.  Power,  161  U.  6.  44B,  88  L.  227,  14 
8.  Ot  390.  holding  Federal  court  not  controlled  In  manner  of  charg- 
ing Juries  by  State  rules;  Bt  Clair  v.  United  States.  164  U.  S.  163, 
38  L.  048,  14  8.  Gt.  1010,  holding  California  statute  providing  tor 
review  of  criminal  cases  not  applicable;  Hudson  v.  Farlcer,  166 
D.  8.  281,  80  L.  42S.  16  8.  Ct.  402,  as  to  right  of  Justice  of  Supreme 
Court  to  aUow  writ  of  error;  Shepard  v.  Adams.  168  U.  &  BX,  42 
L.  606,  IS  8.  Ct  216,  holding  rule  of  Federal  court  respecting  ser- 
vice of  process  discretionary;  Preble  v.  Bates,  40  Fed.  746,  hold- 
ing unnecesBsry  to  file  and  Indorse  bill  of  exceptions  in  confonalty 
to  State  practice;  United  States  v.  WaUace,  46  Fed.  570,  holding 
Federal  court  could  not  vacate  Judgment  after  term  In  which  It 
was  rendered;  Richmond,  etc.,  R.  R.  v.  McQee,  60  Fed.  907,  S  D. 
S.  App.  86,  Circuit  Court  of  Appeals  holding  no  bill  ot  exceptions 
presoited  In  time;  New  York,  etc.,  R.  B.  v.  Hyde,  56  Fed.  189,  100, 
191.  6  U.  S.  App.  443,  as  to  time  for  sllowlng  bill  of  exceptions  In 
First  Circuit;  Kentucky  Ins.  Co.  v.  Hamilton,  63  Fed.  08,  22  U.  S. 
App,  548,  review  of  case  where  Jury  bad  been  waived;  Lowry  v. 
Ht  Adams,  etc..  By.,  68  Fed.  820,  holding  procedure  on  motion  tor 
new  trial  In  Ohio  code  did  not  apply;  Elder  v.  M'Claskt?,  70  Fed. 
656.  87  U.  8.  App.  10^  question  of  finality  of  decree  t»  be  deter 


Digilizcd  by  Google 


Ml  Notes  on  U.  8.  Beporti.  128  U.  B.  687-078 

mined  hj  Federal  ftatutee;  Sblpman  t.  Oblo  Oosl  BxcfaanKe,  n 
Fed.  654,  37  U.  S.  App,  471.  review  ot  sctloo  at  law,  referred  to 
maBter,  Is  goTerned  b;  Federal  practice;  Duncan  t.  Atcblaon,  etc, 
B.  R.,  72  Fed.  810.  44  D.  S.  App.  427,  boldlng  right  of  rerlerw 
limited  to  qaestlonB  of  law  appearing  on  record;  Prichard  t.  Bndd, 
n  Fed.  717,  42  IT.  B.  App.  ISO.  botding  noneceaBair,  In  bill  of  ez- 
capttona,  to  certify  all  the  oTidence  as  required  by  State  code;  Con- 
•nmera'  Cotton-011  Co.  t.  Aabbnm,  81  Fed.  3S4,  G2  TJ.  8.  App.  2C2, 
review  of  excepdraia  U  cbarge  to  Jnry;  Danbe  v.  Philadelphia,  etc.. 
Iron  Oo..  77  Fed.  71B,  46  D.  8.  App.  681,  without  partlcnlar  appli- 
cation. 

Oourta. —  Uanner  and  time  for  taking  proceedings  In  Federal 
court  1b  regulated  by  Congreas,  not  by  local  practice,  p.  fiSS. 

Xxeeptlona.—  PlalntUI  retaining  defendant'a  bOI  for  twenty  days 
before  propodng  amendments,  and  accepting  notice  ot  aeKlementt 
ouuot  object  that  settlement  waa  late,  p.  CSC. 

axceptlanB.—  Rules  of  Circuit  Court  for  Southern  Dtstrtct  of  New 
Tork  relating  to  aettlement,  constmed,  p.  E66. 

Approved  In  Talbot  v.  Press  Pub.  Co.,  80  Fed.  Ei68,  granting  en* 
largement  of  time  In  Southern  District  of  New  York,  tboogb  term 
bad  expired. 

Exceptioits,  bill  of. —  Handamna  will  Issue  from  Supreme  Court 
to  compel  settlement,  p.  SSI. 

Approved  In  Parker,  Petitioner,  181  U,  S.  226.  88  L.  124,  »  B.  Ot 
710,  allowing  mandamus  to  reinstate  an  appeal:  In  re  Btreep,  ISA 
U.  S.  208,  ae  L.  809,  16  S.  Ct  3S&,  but  denying  mandamiia  to 
compel  resettlement  of  bill;  Hudson  v.  Parker,  156  U.  a  288,  30  U 
428,  IK  8.  Ct  454,  mandamus  to  compel  lower  court  to  admit 
prisonar  to  ball;  Stote  v.  Eellogg,  OD  Wis.  670,  70  N.  W.  802,  allow- 
ing mandamus  to  compel  board  to  revoke  liquor  Ucenae. 

128  D.  a  SS7-Ki9,  32  L.  031,  PURDT  w.  LANSING. 

County  aid  Iwnda,  Issued  under  New  Tork  act  of  1871,  wfthovt 
designation  of  counties  to  be  traveraed,  are  void,  p.  BBft. 

Not  cited. 

188  n.  B.  660-B78.  32  L.  BIS,  GLASGOW  t.  BAKER. 

Pnblie  landa.— Act  of  1812,  confirming  title  to  lands  to  St  Ixnil^ 
was  grant  in  pnesenti,  pp.  67(M>78. 

Approved  In  Lake  Superior,  etc.,  Co.  t.  Cunningham,  44  Fed. 
880,  holding  lands  granted  to  State  for  railroad,  and  not  forfeited, 
could  not  again  pass  to  State  for  canal  purposes;  Cummings  t. 
Powell,  97  Mo.  531.  10  S.  W.  821.  holding  New  Madrid  eerUQcato 
Invalid  as  to  unclaimed  common  field  lots. 

Distlngnlshed  In  CTystal  Springs  I4md,  etc.,  Go.  v.  Los  Angeles, 
82  Fed.  110,  denying  Jurisdiction  of  suit  tovolving  titles  orlgloally 
derived  from  Mexlcsn  grants. 
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Public  lands.— Act  of  1S20,  granting  scbool  lands  to  1 
cannot  embrace  lands  included  by  act  of  1S12,  p.  STS. 

Appallata  court  will  not  consider  mstters  nnnnrssisij  to  deter- 
mination of  CBuae,  pp.  D77,  67& 

128  D.  S.  B78-688,  SZ  L.  644.  WAI£TON  T.  HDVIN. 

Appeal.—  Onlf  so  mucb  of  tecord  need  be  printed  as  win  enable 
court  to  act  witbout  reference  to  transcript,  p.  B79. 

Approved  Id  Care^  t.  Houston,  etc.,  Ry.,  ISO  V.  8.  ITS^  97  t^  104S, 
14  S.  Ct  SD,  motloD  to  dismiss  appeal. 

ConaUtatlonal  law.—  Statute  giving  ticn  on  adjoining  property 
for  street  assessment  Is  constitutional,  pp.  5S1,  Ei83L 

Approved  In  FsUbrook  Irr.  Dlst  v.  Bradley.  164  U.  B.  17D.  177,  41 
L.  3M,  S9fi.  17  S.  Ct  69,  70,  suatslnlng  law  assessing  lands  for 
imgatloo  purposes;  Palmer  v.  McMabon,  133  U.  S.  66S;  38  L. 
776,  10  8.  Ct.  327,  boldlng  assessment  and  process  to  collect 
tax  not  nnconatltntlonal;  Bell's  Gap  H,  K.  v.  Penneylvania.  134  U. 
S.  240,  33  L.  896,  10  8.  Ct.  5S6,  tax  on  face  value  of  twnds  beld 
valid;  Bauman  v.  Ross,  167  U.  S.  CfiQ,  S90,  42  L.  288,  17  B.  Ot  BS2. 
BustalDlDg  act  of  Congress  providing  for  Bssessments,  payment  of 
damages,  etc..  In  constmctitig  highway;  Holden  v.  Hsrdy,  168  U. 
S.  384,  42  L.  788,  18  S.  GL  3SS,  holding  etght-hour  law  valid;  Speer 
V.  Mayor.  85  Ga.  62.  11  S.  B.  806,  9  U  B.  A.  406,  austainlag  State 
street  asECBSuent  law;  I^avltt  v.  Railway,  90  Me.  159,  37  AU.  8SS, 
88  L.  R.  A.  1&3,  sustaining  act  fixing  measnre  of  damages  for  loss  by 
fire  from  railroads;  State  v.  Broadbelt,  80  Hd.  570,  78  Am.  St  Rep. 
206,  43  AtL  773.  45  L.  R.  A  43S,  upholding  act  regalatlag  supply  of 
milk  to  cities,  towns,  etc.;  Broadfoot  v.  FayettevlUe,  IZl  N.  O.  423, 
61  Am.  8t  Rep.  671,  28  S.  B.  517,  39  L.  R.  A  246,  sustaining  act  pre- 
scribing dlfTerent  offenses  snd  penalties  for  dlfFerent  districts  of 
town;  State  v.  Wilson,  121  N.  a  461,  28  &  B.  650,  boldlng  sus- 
pension of  commissioner  by  governor  "due  process  of  law;"  StaU 
V.  Call,  121  N.  C.  647.  28  8.  E.  518,  sustaining  act  requiring  certifl- 
cate,  etc,  of  those  practicing  medicine  after  passage  of  act;  Bolpb 
V.  Fargo,  7  N.  Dak.  66!.  668.  660,  76  N.  W.  249,  251,  42  L.  R,  A.  665. 
657.  holding  act  assessing  property  for  paving  in  proportion  to 
frontage,  valid;  Caldneil  v.  Carthage.  49  Ohio  St  349.  31  N.  B. 
605,  condemnation  of  land  for  widening  street  and  aBsesBmrat 
against  abutting  property  sustained;  Waters-Pierce  Oil  Co.  v.  Stale, 
19  Tex.  Civ.  App.  1^  44  S.  W.  942.  holding  anti-trust  law  constlta- 
tional;  Elmball  v.  GrantsvlUe  Oity,  19  Gtah,  393,  67  Pac.  8,  46  L. 
R.  A.  636,  holding  legislature  had  power  to  fls  limits  of  munic- 
ipality; Ttoiett  V.  Alexandria,  92  Va.  673,  23  S.  £.  913.  31  L.  R.  A 
387.  but  holding  front-foot  assessment  invalid  onder  charter  au- 
thorising assessment  on  property  beaeBted;  State  v.  Oshlcosb.  84 
Wis.  564,  64  N.  W.  10Q9,  holding  personal  notice  of  condemnation 
proceedings  "  due  process  of  law."    See  note  in  20  An.  St  Rep.  6M, 
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DtottDCiilslicd  Id  Golf,  etc^  By.  r.  SHIb,  IflB  U.  B.  1S5,  41  L.  668. 
17  B.  Ct.  267,  balding  statute  Invalid  requiring  railroad  to  par  at- 
torney's feea  of  partiea  sncceBsfnllj  anlne  tbem;  TJlman  v.  MaTor, 
«tc.,  72  Md.  582,  20  AtL  142,  11  L.  R.  A.  22S,  and  n„  boldlng  aaMM- 
ment  Toid  because  ordinance  made  no  provision  for  notice. 

OoBTta.—  Writ  of  error  from  Judgment,  sustaining  atreet-assen 
ment  statnte.  presents  Federal  queetlon,  p.  D83. 

Approved  In  Chanute  t.  Trader.  132  D.  B.  213.  38  L.  846*  10  S.  CL 
48.  granting  motloo  to  affirm  execution  of  process  to  enforce  Judg- 

lae  n.  a  S88,  S2  L.  STB,  mdans  t.  dowd. 

AppaaL—  Supreme  Court  wlU  not  Issue  mandate  on  motion  wlO- 
out  notice  to  otber  par^,  or  consent,  p.  C83. 
Not  died. 

128  D.  8.  e84,  S2  L.  B78,  OHAPPELL  v.  BBADSHAW. 
See  note  to  B.  C,  128  U.  S.  182,  82  L.  368,  9  S.  Ct  40.  snim. 

128  U.  B.  BS4-(S8B,  82  L.  B0B.  HOYT  t.  HANBUBT. 

Vendor  and  purchaser.—  Wbwe  plalntllTs  attomer  exchanged  oa 
own  Judgment  and  advice  of  third  parties,  deed  will  not  be  can- 
celled Cor  fraud,  p.  586. 

Appe&L—  Letter  found  In  record  as  exhibit,  and  not  objected  tn 
below,  cannot  be  objected  to  m  appeal,  p.  685. 

Notdted. 

128  tl.  &  680-680;  S2  I^  643,  MBTGALF  T.  WATERTOWN 

Ooorts.— Supreme  Court  will  examine  JurlsdlctloD  of  Orenlt 
Court,  although  pardea  did  not  question  It.  p.  687. 

The  following  applf  rule  and  order  suits  dismissed  or  remanded 
to  State  court  for  want  of  Jurisdiction:  Morris  v.  Gilmer,  128  U.  8. 
SZT,  82  L.  eM.  9  8.  Ot  282,  StoTens  T.  Nichols.  130  U.  B.  2SZ,  82 
L.  616,  9  B.  CL  619.  and  Brock  t.  Northwestern  Fuel  Co.,  130  D.  8. 
348,  82  L.  906,  9  8.  Ot  563.  where  record  failed  to  show  of  what 
State  plalntUTa  assignor  was  a  corporation:  Parker  t.  Ormsby.  141 
IT.  8.  85,  86.  35  U  666,  11  S.  Ct  918,  814,  record  not  dlscloBlng  ettlzen- 
sblp  of  payee  of  note  sued  on;  Colorado,  etc.,  Mln.  Co.  t.  Turck. 
150  tJ.  8.  143,  37  I-  1082.  14  8.  Ct  36,  denying  writ  of  error  based 
on  Federal  question  Drst  raised  In  defendant's  second  defense; 
Tennessee  r.  Union,  etc..  Bank,  162  D.  S.  460,  38  L.  614,  14  S.  Ot 
6B6,  applying  rule  under  acts  of  1887  and  1888;  Metcalf  ».  Water- 
town.  163  tJ.  S.  678.  38  L.  866,  14  S.  Ct.  961.  historically;  Mexican 
Nat.  R.  B.  T.  Davidson,  167  U.  8.  208,  38  D.  676,  16  S.  Ct  665,  and 
Flshback  v.  Western  Union  Tel.  Co.,  161  U.  8.  100,  40  L.  631.  16 
&  Ot  606.  Jurisdictional  amount  not  appearing;  Third  St.  etc..  By. 
T.  Lewis,  178  U.  B.  460,  19  8.  Ct  468,  where  plalntirs  a 
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Btaowed  BO  clslm  tm(l«r  laws  of  United  States;  State  r.  Ooocaw 
Hln.  Co.,  4B  Fed.  811,  holding  Jurisdiction  mTut  appear  from  recori 
and  petition  for  remorsl;  Beteoldt  v.  American  Ins.  Oo.,  fl  Fed. 
707,  allowing  amendment  to  State  citlzenalilp  of  asBlgnor;  Soatheni 
Exp.  Co.  T.  Todd.  66  Fed.  100,  12  V.  B.  App.  B61,  holding  lannre 
to  lirlng  salt  In  right  district  not  Jurisdictional;  Jones  t.  Btaapeva. 
S7  Fed.  462,  13  n.  8.  App.  481,  holding  pUlntiff  holder  of  note  pay- 
able to  bearer  may  disregard  cltlsenshtp  of  original  holder;  Jackson 
T.  Pearson,  00  Fed.  118.  denying  lnrisdlcd<«i  of  assigned  canse  erf 
action  to  compel  tmstee  to  dellrer  bonds;  Hewitt  t.  Story,  94  Fed- 
622,  29  n.  S.  App.  15S,  obiter  In  disBenting  opinion;  Caples  t.  TexaB, 
etc.,  Ry.,  OT  Fed.  11,  where  original  petltloDa  of  plaintiffs  snggeated 
no  Federal  qaeedon;  8t  Paul,  etc.  By.  v.  St  Paol,  etc.,  Ry..  68 
Fed.  9,  32  U.  8.  App.  372,  granting  jurisdiction  where  bin  required 
construction  of  Federal  statutes;  Metcalf  t,  Watertown.  68  Fed. 
too,  U  V.  B.  App.  107,  holding  amended  declaration  snfflcient  to 
give  Federal  Jurisdiction;  Bailey  t.  Mosber,  74  Fed.  IB,  dismissing 
action  against  national  bank  directors  for  want  of  Jurisdiction;  In- 
surance Co.,  etc.  T.  Svendsen.  74  Fed.  848,  allowing  complainant 
to  amend  by  making  parties  plaiutiS  defendante;  Benjamin  v.  New 
Orieans,  74  Fed.  418.  41  U.  B.  App.  17&  averment  that  asslgnon 
were  Otlaene  of  Btates  other  than  Louisiana,  held  insufficirait;  Wise 
T.  Nixon,  78  Ped.  204,  affirming  76  Fed.  B,  holding  complaint  did 
not  demand  constructitm  of  Federal  statute  respecting  mining 
claim;  Kansas  t.  Atchlscm,  etc,  Ry,.  77  Fed.  S41.  342.  holding  facts 
set  forth  to  establish  forfeiture  showed  no  claim  under  Federal 
statute;  King  v.  Lawson,  84  Fed.  210,  dlemlsBlng  bill  to  preTent  In- 
terference with  homestead  entry;  Dexter  t.  Sayward,  84  Fed.  200, 
300.  anr<iendo;  Montana  Ore.  etc,  Co.  v.  Boston,  etc.  Mln.  Co.,  85 
Fed.  869,  57  TI.  8.  App.  17.  controversy  over  mining  claims  did  not 
luTolve  Federal  question;  Naahrllle,  etc.  By.  t.  Taylor,  86  Fed.  174. 
reviewing  authorities,  and  supporting  Jurisdiction  of  bill  to  en- 
join certlQcntion  by  board  of  equalisers,  etc.;  Shoshone  Mlu.  OOb 
T.  Rutter,  87  Fed.  810,  S9  U.  S.  App.  IUS4.  majority  retaining  Joria- 
diction  of  suit  to  determine  adverse  claims  to  mining  ground;  Cox 
T.  Gilmer,  88  Fed.  S46.  holding  avensent  that  State  statute  was 
unconstitutional  conferred  Jurisdiction:  Sturgeon  River,  etc..  Co.  v. 
Sswyer  Lumber  Co.,  89  Fed.  IIS,  where  pleadings  failed  to  show 
sufficient  sum  Id  controversy;  San  Joaqnin,  etc..  Irr.  Co.  v.  Stanis- 
laus County.  90  Fed.  620.  sustslning  Jurisdictitm  of  bill  to  enjoin 
flxing  of  water  rates  unreaBoaably  low;  California,  etc.,  Gas  Co.  ▼. 
Miller.  OS  Fed.  17,  dlsnlBslng  bill  to  obtain  posseeslon  of  mining 
claim;  Arkansas  v.  Kansas,  etc,  Coal  Co.,  96  Fed.  856,  where,  on 
face  of  complaint,  it  appeared  construction  of  commerce  clause  and 
fourteenth  smendtnent  was  Involved. 

Courts.—  Suit  on  Judgment  is  "  founded  on  contract "  within  act 
of  187B,  Umltlug  Jurisdiction  In  assigned  causes,  p.  BS7. 
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Onirte.—  Bolt  on  Jadgmeot  of  Federal  court  Is  not  sott  ulsiDg 
nnder  P«dnal  ConstltntliMi  or  Iswa,  p.  588. 

Otmrta.— Jnriadlctlon  tn  usisned  cause  win  b«  denied  nnl«ai 
dtlsensbip  of  aaalgnora  Ib  afflrmatiTelr  ahown,  p.  687. 

Jndgmaat—  PlalntUT  lo  action  on  jadgmrat  eeeka  to  enfMC*  an 
ord1nar7  property  rljht,  p.  B88. 

Coorta.—  In  order  to  esUbllib  JarlBdlcdmi  of  Federal  coort,  dec- 
laratloii  or  bill  must  show  Federal  question,  p.  S8d. 

Courta.—  JudgmeDt  reTersed.  where  record  did  not  abow  Jniladlc- 
don,  and  lower  court  left  to  allow  amendment,  p.  690. 

128  U.  8.  680-607,  S2  L.  668,  WARE  T.  ALLEN. 

Oontimets.— Written  agreement  to  par,  orall?  condltlMied  oa  mf- 
proval  bf  attorney,  la  Told  If  not  approred,  p.  606. 

Approved  In  Burke  t.  Dulaney,  168  U.  S.  2S4,  88  L.  TOO,  14  S. 
Ct.  81S,  admlttlug  evidence  to  show  note  not  binding  nntU  prop- 
erty was  examined;  Cowoi  t.  Adams,  78  Fed.  650,  47  U.  S.  App. 
8T6,  boldlng  notes  charging  legacy  <q)eratlTe  only  under  certain 
coodlUona;  Tug  River,  etc.,  Salt  Co.  v.  Brlgel,  86  Fed.  824,  holding 
approval  of  attorney  condition  precedent  to  binding  effect  of  con- 
tract; State  T.  WaUls,  67  Ark.  78,  20  S.  W.  811,  and  Clarke  v.  WII- 
Uama,  81  Hlnn.  18,  62  N.  W.  1126,  evidence  that  sureties  signed 
bond  upon  condition  tbat  otber  auretles  sign  Is  competent;  Mehlln 
r.  Mutual,  etc  L.  Assn„  —  Ind.  Ter.  — ,  61  S.  W.  1066,  holding 
satlefacUon  with  Insurance  company  condition  precedent  to  binding 
etfact  of  note;  Earrlson  v.  Morton,  83  Hd.  473,  3S  Atl.  100,  admit- 
ting evidence  to  show  that  defendant  had  never  executed  contract; 
Cleveland  Refining  Co.  v.  Dunning,  115  Mich.  238,  73  N.  W.  240. 
admltUug  evidence  tbat  order  of  goods  waa  not  obligatory  nnleea 
a  previous  order  waa  cancelled;  McCormlck  Harvesting,  etc.,  Co. 
V.  Faulkner,  7  S.  Dak.  366.  68  Am.  St  Rep.  841,  64  N.  W.  164,  ad- 
mitting evidence  that  maker  signed  note  upon  condition  tbat  co- 
maker elgn;  State  Bank  v.  Bnrton-Qardner  Co.,  14  Utah,  423.  48 
Pac.  408,  gnarantorg  of  note  may.  sign  upon  condition  tbat  others 
sign  also;  Nutting  v.  Minnesota  Fire  Ins.  Co.,  98  Wla.  32,  78  N.  W. 
434,  holding  policy  not  binding  where  defendant  bad  not  accepted 
dak. 

Dlatlngulahed  tn  Shields  v.  Equitable  L,  Assur.  Soc.  —  Mich.  — « 
80  N.  W.  T06,  holding  llabllllT  of  company  on  Insurance  policy  abso- 
lute; State  Bank  v.  Belk.  66  Neb.  714.  77  N.  W.  60.  rejecting  evi- 
dence seeking  to  vary  terms  of  note;  Gaar  v.  Green,  6  N.  Dak.  63. 
68  N.  W.  818,  holding  party  could  not  Impose  conditions  not  named 
in  contract;  Sykes  v.  First  Nat  Bank.  2  8.  Dak.  252,  48  N.  W.  1061. 
holding  assignment  and  order  unconditional. 

128  U.   8.  688-604,  82  L.  636.  GOODYEAR  GO.  v.  GOODTBAR 
RUBBER  CO. 
Trademarka.—  Name  "  Goodyeor  Rubber."  deecrlbing  goods  pn»> 
doced  b!  well-known  process,  cannot  be  appropriated,  p.  602: 
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Bula  approved  and  protectloD  sa  tiBdemarks  refused  tn  Corbln 
T.  Gould,  133  U.  8,  314,  38  L.  618,  10  S.  CL  314,  "  Tycoon,"  »ppUed 
to  tea;  Lairrence  Mfg.  Oo.  ¥.  Tenneseee,  etc,  Co.,  IBS  XJ.  S.  M7, 
S4  U  1008,  11  8.  Ct  400,  "  LL,"  a  mark  Indicating  quality  of 
eheeUngs;  0<dnmbla  MIU  Co.  t.  Alcorn,  160  U.  &  463,  87  L.  1146. 
14  8.  Ot  1S2,  "  CdomUa."  applied  to  flonr;  Continental  Ins.  Oo.  t. 
Continental  Fire  Ann..  96  Fed.  848,  '*  Gontlnratal,"  as  name  ot  In- 
Bnrance  company;  G«ssler  v.  Grieb.  80  WIb.  27.  27  Am.  St  Rep. 
21,  48  N.  W.  1100,  "  Headache  wafers; "  California  Pig  Syrnp  Co. 
V.  Stearns,  ST  Fed.  1011,  1012,  collecting  authorltlee,  "  Syrap  oC 
FlgB,"  applied  to  laxadve  compound;  Lament  y.  Leedj.  88  Fed. 
73,  '*  cryBtallzed  egg,"  applied  to  oraporated  ^ga. 

Dtatlngulsbed  In  Dennlson  Ufg.  Co.  t.  aiiomaa  Mfg.  Go^  M  Fed. 
600,  rerlewlng  authorltlea,  suBtalnlng  bill  for  Infringement  ot  ra- 
riotia  Btatlonera'  trademarks;  Symonda  t.  Jonea,  82  U&  311,  IT  Am. 
at  Rep.  48B.  lA  AtL  S21.  8  L.  R.  A.  672,  nae  of  "  WInslow'a  Oreen 
Com  "  protected. 

Trademaxka.— Uh  of  name,  not  enb]ect  to  appnvrlatlaB,  will 
not  be  enjoined  aa  unfair  In  absence  of  fraud,  p.  604. 

Approved  In  Brown  Cbemical  Co.  v.  Meyer,  139  U.  S.  6^  36  L. 
248,  1}  8.  Ct.  626,  use  of  "  Brown'a  Iron  Tonic  "  not  reatratned  In 
favor  of  "Brown's  Iron  Bitters;"  Pntnam  Nail  Oo.  v.  Anaable, 
etc,  Co.,  68  Fed.  888,  refnatng  to  enjoin  use  of  "  bammw  pointed  " 
aa  description  of  boraeehoe  nails;  Kncedler  v.  Oleenzer,  66  Fed. 
8»9,  14  V.  8.  App.  386,  20  L.  R.  A.  736,  dismissing  bill  for  use  of 
same  flrm  name;  California  Pig  Symp  Oo.  t.  Steams,  67  Fed.  1016, 
holding  name  descriptive  end  not  entltied  to  protection  1b  eqni^; 
Investor  Pnb.  Co.  v.  Doblnson,  72  Fed.  608,  protecting  use  of  "In- 
vestor," name  of  paper;  Lamont  v.  Leedy,  88  Fed.  74,  bill  not  ahow- 
Ing  deceit,  demurrable;  Cbadwlck  v.  Covell,  161  Mass.  IBS.  21  Am. 
8L  Rep.  447,  23  N.  B.  lOTO.  6  L.  B.  A.  842,  one  holding  trademarks 
by  gift  denied  relief  against  grantee  of  same;  Williams  v.  Farrand, 
88  Mich.  493.  494.  60  N.  W.  462,  14  L.  R.  A.  168  (see  dissenting  opin- 
ion In  SS  Mich.  541,  60  N.  W.  467.  14  L.  B.  A.  182),  reviewing  au- 
tbortties,  refusing  to  enjoin  retiring  partners'  use  of  their  names 
in  new  flrm;  Cessler  v.  Giieb,  80  Wis.  28,  27  Am.  St.  Rep.  26,  48 
N.  W.  1100,  collecting  caaea,  refusing  protection  to  "  Brown's 
Alpha  "  against  "  Gessler's  Magic  "  headache  wafers. 

Distinguished  in  Hohner  v.  Gratz,  SZ  Fed.  872,  restraining  nae  ot 
plaintllTe  name  on  defendant's  wares;  New  England  Awl  Go.  t. 
HarlboTough  Awl  Co.,  IKS  Mass.  156,  60  Am.  St  Rep.  378,  46  N.  B. 
38T,  restraining  use  of  box  and  lalKl  Indistinguishable  from  platn- 
tlfTs;  Annlngton  v.  Palmer,  21  B.  1. 116.  42  AtL  811.  43  L.  B.  A.  100. 
restraining  deceptive  use  of  corporate  name. 

128  V.  8.  605-^16.  32  L.  688.  MARSH  v.  NICHOLS.  ETC..  CO. 

Patent  may  always  l>e  impeached  bj  showing  signature  not 
genuine  or  made  subsequent  to  date  of  patent,  p.  610. 
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Patonta.—  Antedattng  Blgnatore  oa  patent  cumot  nitdcr  O&tamA- 
ant  liable  oa  Id  Milder,  p.  610. 

Arecoved  in  Lockwood  v.  Gehlert.  127  N.  T.  262.  27  N.  B.  814. 
seal  attached  to  comptroller's  certificate  by  auccessor  lit  office^  In- 
valid. 

Patent  conveys  no  propertr  rixht  oC  goTemment;  It  creates  prop- 
ertr  ri^t  1b  InTentor,  pp.  Oil,  61£ 

Patent  la  not  effective  antfl  signed  by.  proper  offlcers.  and  omis- 
sion »t  one  slgnatnre  la  fatal,  pp.  612,  613. 

Patent  cannot  be  signed  or  omissions  corrected  by  otHcer  after 
expiration  of  bis  term,  pp.  814,  616. 

Approved  In  Dable,  etc..  Shovel  Co.  v.  Flint,  187  D.  8.  43,  34  L. 
620,  11  8.  Ct.  B,  snatalnlng  act  of  Marcb  3,  1839,  aathorlzlnK  naa 
of  patented  macblne  by  employer,  etc.;  Dnrbam  v.  Seymour.  181 
U.  8.  238,  40  L.  6S3,  16  8.  CL  464,  holding  claim  for  Invention  not 
susceptible  of  money  valnatlon;  Elrk  r.  United  States,  163  D.  S. 
55,  41  L.  eSv  16  S.  Ct.  913,  assignee  of  claim  for  pending  patent  not 
entitled  to  recover  for  Its  nse;  Rein  v.  Clayton,  37  Fed.  367,  8  L. 
R.  A.  79,  refusing  to  enjoin  Infringement,  though  patent  applied  for. 

DIstlngnlebed  In  Burton  v.  Burton  Stocb-Car  Co.,  171  Mass.  439, 
90  N.  B.  1029,  holding  Inventor,  before  patent,  had  Interest  soffl- 
dent  to  constitute  consideration  for  license. 

Patents.—  Clerical  error  la  error  of  sabordlnatc  In  tranacrlblnc. 
and  does  not  cover  omlsalon  of  signature,  p.  61S. 

Approved  In  Miller  v.  Donahue,  98  Wis.  606,  71  N.  W.  906,  holding 
patent  to  &  B.  ^  could  not  be  changed  to  S.  W.  Hi  Uaiah  t. 
Nichols,  140  U.  8.  S6S,  36  L.  418,  U  8.  Ct  802,  generally. 

Patents.—  Omission  of  signature  of  secretary  of  Interior  may  be 
supplied  by  successor,  p.  616. 

Patents.—  Signature  of  acting  secretary  Implies  that  conditions 
authorizing  him  to  act  have  arisen,  p.  616. 

Patents.—  Liability  for  Infringement  cannot  arise  until  patent  to 
properly  signed,  p.  616. 

Patent  signed  after  suit  begun  gives  rlgbt  to  accounting  only 
where  infringement  waa  continued,  p.  818. 

Distinguished  In  Dutermeyer  v.  Fretind,  68  Fed.  21%  20  U.  B. 
App.  82,  allowing  profits  to  date  of  accounting. 

Patents.—  Act  of  1SS7,  curing  defects  from  omlssloa  of  ■scretaiy'B 
signature,  ta  inapplicable  to  pending  suits,  p.  US. 

128  V.  8,  617-667,  32  L.  547,  CALUAGHAN  v.  MYERS. 

Copyright— Reporter  of  law  reports  can  copyright  parts  of  re- 
ports of  which  he  is  author,  p.  660. 

Approved  In  Chila  v.  Gronlund,  41  Fed.  146,  protecting  copyright 
of  definitions  In   Swedish- Eugllsb   dlctionafy:  West    Pub.   Col  ▼. 
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lAwrm.  etc^  Pub.  Co„  Si  Fed.  364.28L.R.A.44«,aiia*nlB- 
MnSfonait  for  uatns  reporten'  syllabi  In  digest;  Ladd  r.  Oxnud, 
TO  Fea.  T81,  book  of  credit  rmtinga  subject  to  copyrlfbt;  HoweO 
T.  Mmar,  91  Fed.  198,  62  D.  8.  A.pp.  31,  protectlnt  eoprrifht  l» 
aomolBtei  atrntntea. 

Copyrls'bt.— Pact  that  reportar  Is  sworn  public  olDcar  wUl  not 
preclude  hlta  from  copTrtKbtiiiK  bis  work,  p.  M7. 

Cop7ilght<-GondltionB  impoaed  by  law  ara  condltiODa  praeedcnt 
to  copyright  t-  6S2. 

Approved  ta  I'bompaaii  r.  Hubbard,  ISl  D.  8.  160,  88  L.  88,  9 
8.  CL  720,  faOnre  to  sire  notice  a  bar  to  action  for  Infringement; 
Hlgglns  T.  Eenffel,  140  U.  B.  43S,  SS  L.  473,  11  8.  Ct  7S3.  refusing 
equitable  relief  to  patentee  of  label  for  omission  of  notice. 

CopTTight.— ClQrb'a  certificate  of  deposit  of  title  and  book  la 
prima  fade  erldenee  thereof,  pp.  664,  ess. 

Approved  in  Nollre  t.  United  States.  164  V.  8.  660,  41  L.  SOO,  IT 
8.  OL  21S,  citing  casea,  Issne  of  marriage  license  presumptive  evl- 
Aence  of  pierequlsltea;  Falk  v.  Oast  LItbograpb,  etc.,  Go.,  48  Fed. 
284,  sustaining  copyright  of  Marlowe  pbotograpb. 

Copyright.— Deposit  of  book  five  months  after  title  will  not  be 
presumed  to  have  been  made  within  three  months  of  publication, 
p.  «66. 

Oopyilght.— Clerk's  certificate  of  deposit,  bearing  seal  of  court, 
is  suffldent  without  proof  of  signature,  p.  6CiC. 

Oopjrrigbt.—  Delivery  of  printed  copies  of  reports  to  secretary  of 
State  was  publication,  within  statute,  p.  667. 

Approved  In  Ladd  v.  Oxnard,  7B  Fed.  730,  loan  of  rating-book  to 
aubscrlben  hdd  pnbUcatioii;  Jewelers,  etc..  Agency,  v.  Jewelers' 
Pub.  Co..  166  N.  T.  S62.  63  Am.  8t  Bep.  672,  4B  N.  E.  876,  41  K  B. 
A.  861,  reviewing  authorities.  lease  of  reference-book  to  anlncrib- 
ers  a  publication. 

Copyright. —  Compliance  with  atatutory  requirements  In  pre- 
scribed order  Is  presumed  when  all  done  on  same  day,  p.  6S7. 

Copyright— Variance  In  date  of  deposit  of  tlUe  and  entry  of 
cf^ifrlgbt  Is  Immaterisl,  p.  607. 

Copyright.— Variance  between  certificate  ebowing  deposit  by  A. 
and  R,  and  notice  showing  entry  by  A.  ta  Immaterial,  p.  66S. 

Approved  In  Falk  v.  Schumacher,  48  Fed.  223,  notice  sufficient 
when  date  placed  first 

Distinguished  in  Daly  r.  Brady,  88  Fed.  266,  denying  relief  where 
was  material  cbange  In  title. 

Copyright—  Author  may  make  parol  transfer  of  rights  before 
copyright  P-  6S8. 

Followed  in  Black  v.  AUen,  42  Fed.  636,  »  U  B.  A.  488.  BOstalK- 
iug  assignment 


Digilizcd  by  Google 


m  Oallaghan  t.  Myetm.  ^^  ■'-*«** 

OopTTlrlit.—  After  recognizing  plalnHtTs  rlglit»  n&fc- 
ftr,  defeDdants  coold  Dot  allege  iDSuffldency,  p.  ^^     •**  . 

Copyrlglit.— Negotlatlona    (or    purchase    we   iBf,_ 
abandonment  and  consent  to  Infringement,  pp.  9^^^^*   ■ 

Copyright—  Evidence  examined    and  held  that  jl.*-^ 
fringed  plalDtlfTB  copyrEght  of  court  retorts,  p.  eu.  ^-  •■ 

Approved  Id  Ladd  t.  OsnardL  75  Fed.  732,  holding  tatta,^— 
book  Infringed  by  book  containing  certain  correctlow;  iJJ^r^* 
Co.  V.  LanTcrs,  etc„  Pub.  Co..  Tfl  Fed.  768,  51  D,  S.  App.  jj^*" 
L.  R.  A.  400,  infringement  by  using  eylUbl  (or  digest  * 

Cupyrigbt.—  Provision  In  equity  suit  that  defendant  dkAik,  ^ 
count-bookB  and  papers  is  nsual,  pp.  682,  063. 

Approved  In  Gtlmore  v.  Anderson.  38  Fed.  SIS.  8N,  acconotiBi 
for  profits  ordered,  tbongb  forfeiture  not  asked:  United  Btatc 
PrinUng  Co,  v.  Ajuerican,  etc  Card  Co.,  70  Fed.  68.  eettlement  < 
damages,  with  manufacturer,  not  bar  to  salt  t<x  use  of  patenit 
invMitlon. 

Copyright.— Defendant  Is  not  entitled  to  credit.  In  fixing  dam- 
ages, for  salartes  In  conducting  infringement,  pp.  633-635. 

Approved  In  National,  etc..  Paper  Co.  v.  Dayton  Faper-Noveltj 
Co.,  95  Fed.  991,  citing  cases,  allowing  half  salaries. 

Copyright.—  Defendants  held  chargeable  for  proBta  of  original 
sale  and  of  resale  after  purchase  as  second-hand,  p.  666. 

Approved  In  West  Pub.  Co.  v.  Lawyers,  etc  Pub.  Co„  64  Fed, 

868.  25  L.  B.  A.  448.  and  n..  generally. 

Oopyrlflit.— Defendants  are  chargeable  with  proflts,  ascertained 
by  deducting  manufacturing  cost  from  price,  p.  666. 

BqnltT.— Master's  conclusions,  depending  upon  weighing  of  cob- 
lllctlng  evidence,  are  presumed  correct,  pp.  666,  667, 

Approved  in  Elmbnly  v.  Arms.  129  C.  S.  624.  32  L.  768,  9  S.  Ct. 

869,  where,  by  consent,  whole  case  was  referred;  Camden  v.  Stuart, 
144  V.  B.  119,  36  L.  S6B,  12  S.  Ct  690,  dtlng  cases,  refusing  to  g» 
Into  mtaior  details  of  report;  Metropolitan  Nat.  Bank  v.  Rogers,  63 
Fed.  779.  3  U.  S.  App.  406.  applying  rule  to  findings  of  lower  court; 
Heniy  v.  Travelers'  Ins.  Co.,  42  Fed.  364.  giving  master's  report 
benefit  of  presumption;  Keep  v.  Fuller.  42  Fed.  897,  and  exceptions 
overmled;  Central  Trust  Co.  v.  Wabash,  etc.,  Ry.,  67  Fed.  445,  Clyde 
V.  Richmond,  eta,  R.  R.,  59  Fed.  399,  The  Elton.  83  Fed.  520,  42 
U.  8.  App.  eee.  Hott  v.  silver,  169  Mass.  466.  48  N.  E.  838,  and  Hart- 
man  V.  Evans,  88  W.  Va.  677.  18  8.  E.  813,  collecting  cases,  all 
giving  master's  or  commisstoner'a  report  benefit  of  presnmpdon; 
concurring  opinion  In  Cann  v.  Cann,  40  W.  Va.  162,  20  8.  E.  914, 
htridliv  commissioner's  report  not  presumed  inc(HT«ct  because  aet 
aside  by  lower  court 
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DlBtlnsnlshed  In  The  Cayuga,  09  Fed.  48S,  16  TJ.  8.  App.  STI, 
boldins  commlBBloner  erred  lo  allowing  certain  claim;  Medler  t. 
Hotel.  «tc^  COh  6  N.  Mex.  840,  28  Pac.  653,  court  Juetlfled  Id  god- 
aldeiing  teBtlmonr  before  master  as  if  talcen  before  It;  HuUngs  t. 
HDllngB  Lumber  Co„  38  W.  Ya.  370.  18  B.  E.  627,  collecting  so- 
tborlttee,  modifying  commlsai oner's  conclusions  as  to  fraud. 

OopyTigbb—  Owner  may  recoTer  profits  resulting  from  sale  of 
boohs  as  a  whole,  p.  666. 

Approved  In  Hurlbut  r.  ScbllUnger,  130  U.  8.  472.  32  U  1017.  9  B. 
Ot.  6S&,  to  case  of  infringement  of  patent  pavement;  Croabf  Valve 
Co.  V.  Safety  Valve  Co.,  141  V.  S.  464,  35  L.  816.  12  S.  Ct.  54, 
Infringement  of  patent  pump  valve;  Belford  t.  Bcribner,  144  V.  8. 
60S,  36  L.  G21. 12  S.  Gt  740,  lofrlDgemeat  of  receipt-book. 

DlBtlngulslied  in  Webster  Loom  Go.  v.  Htggina.  43  Fed.  676.  In- 
dicating role  of  damages  for  tise  ot  Infringing  loom;  Lillard  t.  Sua 
Printing,  etc..  Assn.,  67  Fed.  218,  mie  not  applicable  to  sale  of 
Sunday  paper,  containing  printed  matter. 

128  V.  a.  667-673,  82  L.  676,  KENNEDY  t.  HAZELTON. 

Spedfio  peiloniiaiice  of  contract  to  convey,  property  not  In  exlst- 
«ice,  or  to  wblcb  plaintiff  has  no  title,  will  not  be  decreed,  p.  671. 

Approved  In  Sanr  v.  Ferris,  146  IIL  119.  S4  N.  B.  68,  where  plaln- 
tUf  knew  defendant  had  conveyed,  bnt  thought  conveyance  Invalid; 
Sellcfs  V.  Greer,  172  111.  668,  60  N.  E.  249,  40  L.  R.  A.  692,  Where 
contract  was  by  stockholder  to  seU  property,  known  to  belong  to 
nwporatloo. 

Distinguished  tn  Stickney  v.  Gondy,  182  III.  228,  28  N.  B.  1084, 
where  decree  in  suit  for  fraud,  etc.,  waa  bar  to  subsequent  action 
for  damages. 

Patent  Issued  to  one  not  Inventor,  la  void;  hence,  bill  to  compel 
Gonv^ance  to  Inventor'a  vendee,  dlBmisBed,  p.  672, 

Patents.— Eqnity  wlU  not  decree  specific  perfonnance  of  void 
patent,  pp.  672.  673. 

Patents."  Accounting  tor  use  of  void  patent  will  not  Ue^  P>  812: 

PatenL—  Bill  to  remove  clond  from  title  In  void  patent,  will  not 
lie.  p.  672. 

128  t7.  8.  BTS-eSa,  82  L.  671,  UNITED  STATES  v.  IRON.  BTC„ 
MIN.  CO. 

Hlnea.— Willful  misrepresentation  by  applicant  for  patent  ***■ 
tlUes  government  to  have  patent  vacated,  p.  676. 

Approved  In  Dnited  States  v.  BeU  Tel.  Co.,  167  U.  8.  240,  42  L. 
154,  17  S.  GL  810,  collecting  authorities,  but  holding  miscmidnct  In 
obtaining  patent,  not  proved;  dissenting  opinion  In  Northern  Pac. 
R.  R.  V.  Barden,  46  Fed.  619.  majority  holding  exception  from  rail- 
road grant  was  of  mln^als  known  at  time  of  location  and  Olinc. 
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Klnw.—  Bnrden  Is  on  goTentmeiit,  In  mlt  to  cancel  patent  tor 
applicant's  frsnd,  p.  676. 

Approved  la  United  States  t.  MarehaU  Mln.  Co.,  12»  TT.  8.  S8S, 
33  I..  738,  »  a.  Cl  M6,  citing  oafles,  holding  eight  year*'  delay 
showed  acquiescence  In  action  of  land  department;  I>alone  v.  Uolted 
States,  164  U.  8.  258.  41  L.  426.  17  S.  CL  75,  preponclerance  of  ctI- 
dence  not  aufflclent  In  action  to  recover  pension;  Montana  Cent.  Ry. 
T.  Mlgeon,  68  Fed.  813,  but  holding  presumption  overcome  by 
proofs;  United  States  t.  King,  SS  Fed.  IDl,  48  U.  8.  App.  546.  re- 
fnslng  to  disturb  trial  court's  finding  In  favor  of  patent;  United 
States  T.  King.  9  Mont.  76.  22  Pac.  468,  action  to  cancel  patent  on 
grounds  that  lode  was  not  discovered  nor  work  done;  Porter  t. 
Bishop,  26  Fla.  760,  6  So.  866,  holding  complaint  tailed  to  state  case 
for  Interference  with  department's  decision. 

Mine*.— "  Placer  claim,"  and  "veins  or  lodes,"  In  revised  stat- 
ntes,  defined,  p.  979. 

Approved  In  Wheeler  v.  Smith.  B  Wash.  St.  707,  32  Pac.  786, 
holding  no  valid  location  can  be  made  when  no  minerals  exist 

Mln«a.~  Amount  of  land  allowable  under  placer,  and  under  lode 
claims,  differ,  aa  do  rights  nnder  patents,  p.  680. 

Approved  In  MIgeon  v.  Montana  Cent  Rj.,  77  Fed.  2SS.  44  D.  S. 
App.  724,  affirming  8.  C  68  Fed.  615,  816,  distinguishing  between 
"  lode  known  to  exist "  and  discovery  of  vein  or  lode,  under  R.  S» 

I  2320. 

Mlnw.— Patent  cannot  enlarge  statutory  exceptions  of  veins  or 
lodes  known  to  exist;  If  discovered  later  tbey  pass,  p.  480. 

Approved  In  Iron  Silver  Co.  v.  Mike,  etc.,  Co.,  148  V.  8.  402,  36 
L.  203,  12  8.  Ct  545,  instruction  that  lodes  known  at  Issue  of 
patent  held  error;  dissenting  opinion  In  Iron  Silver  Co.  v.  Mike. 
etc,,  Co.,  143  U.  S.  418,  36  L.  20B,  12  8.  Ct.  661,  majority  holding 
erroneouB  Instruction  harmless;  concurring  opinion  In  Sullivan  v. 
Iron.  etc..  Mln.  Co.,  143  U.  S.  441,  36  L.  218.  12  8.  Ct.  569,  where 
verdict  for  patentee  of  placer  claim. 

Distinguished  In  dissenting  opinion  In  Shreve  v.  Copper  Bell  Min. 
Co.,  11  Mont  841.  28  Pac.  322,  majority  holding  appellant  estopped, 
but  agreeing  that  discovery  of  lode  good  It  valuable  enough  to 
work.    See  68  Am.  St  Rep.  280,  note. 

Hlnea. —  To  meet  designation  "known,"  veins  or  lodes  must  be 
clearly  ascertained;  surface  out-cr<qiplDgB  insuffldent  p.  683. 

Approved  in  Davis  v.  Weibbold,  139  U.  a  624,  526,  86  L.  244,  246, 

II  8.  Ot.  084,  636,  dtlng  cases,  holding  rule  applicable  to  excep- 
tions in  town-site  patent;  Iron  Silver  Co.  v.  Hike,  etc.,  Co..  143 
U.  8.  404.  S6  L.  204,  12  8.  Ct  546  (see  dissenting  opinion  In  143 
V.  8.  424.  36  L.  211,  12  S.  Ct.  553),  sustaining  finding  of  Jury  tliut 
vein  In  queatlon  was  known  at  time  of  appllcatfan;  MIgeon  v.  Mod- 

Tou  XI-« 
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Una  Cent.  Rj.,  TI  Fed.  2R6.  44  U.  S.  App.  724,  afflrmliiK  a  CL,  68 
Fed.  8UI,  816,  boldfug  existence  of  known  lode  not  proved;  United 
State  T.  Central  Pac.  E.  S.,  93  Fed.  S7S,  citing  casea,  refnalnK  to 
cancel  patent;  BrowuBeld  v.  Bier,  16  Mont  410,  412,  414,  89  Pac. 
46S,  464,  revlewiog  cases,  refusing  to  dlstorb  flndlns  of  trial  coort. 
where  there  waa  conflict;  Bntte,  etc,  U.  Oo.  v.  Sloans  16  Uont  101. 
40  Pac.  218,  refnslng  to  disturb  verdict  against  lode  claimant,  where 
evidence  conflicting;  Casey  v.  Thlevlege,  19  Mont.  347,  61  Am.  St. 
Rep.  513.  48  Pac.  396^  Jwcj't  finding  favor  of  known  veins,  held  not 
Joetlfled.    See  68  Am.  8t  Rep.  280,  note. 

Ulsea.— Subsequent  dlacoveiy  of  lodes  within  limits  of  ^cer 
patent,  does  not  affect  appllcantfa  good  faith,  p.  688. 

Approved  In  Brownfleld  v.  Bier.  16  Uont  410.  89  Pat  468,  where 
there  was  conflict  In  testlmonr.  trial  court's  finding  that  was  not 
known  lode,  affirmed. 

nines.— Locator's  Intention  to  acquire  valuable  timber  growth, 
will  not  Invalidate  placer  locatlos,  p.  684. 

lilite*.—  Snrveror-general's  certificate,  showing  location  woA 
performed,  is  conclusive,  pp.  68S,  686. 

Approved  Id  UBlt«d  States  v.  King,  9  Mont  80,  SS  Pac.  499.  etrlk- 
log  out  averment  as  to  anrveyor'a  eatlmate  of  work  dfxie,  wma 
srror. 

128  n.  3.  686-691,  32  L,  669,  8TACHELBERG  v.  PONOE. 

Trademarks.—  Adoption  of  name  "  Normandl "  cannot  deprive 
public  of  Qse  of  word  "  Normanda  "  previooslr  need.  p.  680. 

Approved  In  Corbln  v.  Gould.  138  U.  S.  314,  38  L.  613,  10  8.  et 
814,  citing  cases,  refusing  to  protect  "  l^coon  "  aa  applied  to  tea; 
Ck>Idsteln  v.  Whelan,  62  Fed.  125.  "  Napoleon,"  as  applied  to  cigars, 
anticipated;  SymondB  v,  Jones.  82  Me.  315,  17  Am.  St  Bep.  494,  19 
Atl.  B23,  8  L.  B.  A.  674,  no  Injunction  while  successor  failed  to 
state  that  original  owner  sold  out;  Watkins  v.  Landon,  62  Minn. 
894.  88  Am.  St  Rep.  663,  64  N.  W.  194,  19  L.  R.  A.  239,  name 
"  Ward  "  as  applied  to  liniment  long  known  by  that  name. 

128  V.  8.  691-700,  32  L.  667,  OBAGIN  v.  POWELL. 

Bousdarlea.—  In  action  of  bonndaiT.  In  Louisiana,  title  cannot  im 
litigated,  p.  60S. 

Deeds.—  Where  land  Is  granted  according  to  official  plat  plat  with 
notes,  descriptions,  etc.,  are  part  of  deed,  p.  686. 

Approved  In  Heath  v.  Wallace,  138  U.  8.  6SS,  84  L.  1068,  11  S. 
Ct  384,  holding  description  on  township  plat  must  be  read  In  light 
of  field  notes;  United  States  v.  Texas,  162  U.  8.  87,  40  L.  879,  16 
8.  Ct  783,  construing  treaty  In  connection  with  map  referred  to; 
Beaty  v.  Bobertson,  130  Ind.  69.^,  80  N.  B.  707,  confilct  In  field  notes 
explained  hj  reference  to  plat;  Brown  v.  UUliinan.  119  MIcb.  612.  78 
N.  W.  7SS,  where  field  notes  were  used  to  reconcile  dlacrepancy; 
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tm  NotM  on  TI.  8.  Beportt.  IS  U.  fi.  fi»l-700 

Golternun  r.  BchlenDcrer,  lU  Mo.  418,  »  S.  W.  4%  Ck^^beU 
T.  Wood,  U0  Mo.  S02,  as  &  W.  79B,  ud  Oogswell  t.  PscMst.  14 
Wash.  S,  48  Pkc.  low,  mil  luddlns  plat  became  put  •<  pitmt; 
WbitMT  ▼.  Detroit  Lumber  Oo.,  78  Wis.  MT,  SCO,  4T  N.  W.  «7,  4», 
fcoerat  dcBcrlptloB  gorvnied,  wbere  can  rf  ^t  cmiUI  not  be  »m- 
■wend;  MItduer  t.  HoIdim.  117  M«.  ao»,  12  &  W.  vm.  dttac 
caMA,  mlBtake  In  report  tai  partition  beM  cored  bf  ptat  irtwred  to. 

PnbUe  I«»da.~  Power  to  make  and  correct  anrreya,  b^Mica  ez- 
dnslTdT  to  lasd  department,  VP-  607-699. 

Approred  In  Enlsht  t.  United  SUtea  L«nd  AaaiL.,  142  U,  8.  1TB, 
200;  S6  L.  079,  088,  12  a  Ot  202,  270,  aecretarr.'a  action  In  setting 
aslda  annrej  at  pnebia  landa,  not  nib}ect  to  c<ri1ateral  attack; 
Blahop  T.  Gibbon,  168  V.  &  lOt,  S»  L.  988,  U  8.  Ct  784,  c<dIectbiB 
antborltlea,  department's  declalcn  ctmclTiBlTe  aa  to  amonnt  of  land 
occnpled  by  mlaslcmair  atatlon;  Btoneroad  t.  Stoneroad,  168  V.  S. 
263,  8ft  L.  030,  16  8.  Ot  829,  turrwj  ol  Mexican  grant,  held  conclu- 
slTe  as  to  boundaries;  BnsseU  v.  MaxweU  Land,  etc.  Go.,  168  V.  0. 
268,  89  L.  972,  16  a  Ot  SIS,  rerlewing  caaea.  United  States  Burrer 
not  open  to  Mdlateral  attack;  Ulcblgan.  etc.,  Lumber  Co.  v.  Rnst, 
168  D.  8.  694,  42  L.  698, 18  a  Ot  210,  holdlni  department  had  power 
to  wder  reaurrer  of  awamp  lands;  New  Orleans  t,  Paine,  61  Fed. 
S39;  2  U.  3.  App.  330.  ratnslnc,  while  matter  pending  In  department 
to  en]<dn  obliteration  ot  tM  anrrer;  Michigan,  etc..  Lumber  Oo.  t. 
Rust  68  Fed.  167,  collecting  antborltieB,  snatalnlng  aecretar?  in 
corrections  made  for  fraud,  before  patent  iMued;  8in7tb  v.  New 
Orleans,  etc..  Banking  Oo.,  08  Fed.  023,  holding  secretarr  mlgtit 
order  reBurrer  of  French  grant;  Snider  t.  RInehart  20  Colo.  406. 
89  Pac.  414,  majority  refusing  new  trial,  asked  on  ground  of  newlr- 
dlacovered  evidence  as  to  comer;  Fuller  t.  6bedd,  161  HI.  402.  63 
Am.  Bt  Rep.  397,  44  N.  E.  206,  33  L.  R.  A.  161,  department's  rollngs 
aa  to  swamp  lands,  good  against  collateral  attack;  Oban  v.  Brandt. 
46  Minn.  94.  47  N.  W.  461,  evidence  of  mlatake  In  governmeat  snr- 
TOT.  Inadmissible;  Beardsley.  ▼.  Crane.  62  Minn.  644.  64  N.  W.  741. 
holding  tme  comer  tbat  eetabllBbed  by  government  survey;  Rood 
T.  Wallace,  109  Iowa,  10,  70  N.  W.  4S1,  holding  department  decision 
that  tract  was  swamp  land,  conclusive;  Oreer  v.  Squire,  0  Wash. 
1164,  87  Pac.  647,  adopting,  aa  trac  gmdot,  that  made  by  surveror. 
regardleas  of  notes  and  plats;  JobnaoB  t.  Drew,  84  Pla.  142,  4$ 
Am.  St  Rep.  180,  16  So.  784.  arguendo. 

Pablie  lands.—  After  department  has  approved  surv^s,  and  maps 
have  been  filed,  courts  wID  protect  rlghtu,  p.  609. 

Approved  In  Butler  v.  Railroad,  8fi  Mich.  2SS,  24  Am.  Bt  Rep.  91, 
48  N.  W.  672,  boldlDg  plaintiff  entitled  to  Impeacb  patent  bj  atavw- 
Ing  former  grant 

Bqvlty  win  not  enforce  advantage  of  surveyor  employed  by  an- 
otbar,  and  wba  thinks  be  baa  found  error  In  public  survey,  p.  700. 
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Appnrrsd  In  Btnnn  ▼.  Boker,  ISO  D.  B.  8S4.  8T  U  13X0.  U  S.  Ot 
Mtt  wban  partT*a  atrntonent  ot  opliiloii  on  matter  of  tew,  did  not 
work  flstoppel;  I>«  Weese  t.  Belubaid,  IflD  CT.  8.  UB,  41  L  TBB,  IT 

8.  Ct  a^  affirminc  81  Fed.  780, 19  U.  8.  Akh  608,  itfralnc  aQnltnUa 


mBcellaneoiu.—  Tangliu  t.  Knowlton,  112  OaL  U8.  M  Fac.  4Tlh 
M  to  offiect  of  lino  nm  nad  markad  on  groond,  nndar  B.  &,  I  SM; 
NorttMfB,  ote^  Land  Oa.  t.  Billow,  M  Wta.  las,  54  N.  W.  4S^  U 
L.  B.  A.  m,  as*  •«  as  ta  rala  Cov  Miandw  Um*  «■  >aTl(aUa 
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THE   DEOTSIOirS 


Supreme  Court  of  the  United  States, 


OOTOBER  TERM,  1888. 


r  tOUoired,  azonit  n 
lalosed  In  braalwla.] 


OUVEH  BBCKWITH. 


LBMtlOD  UWot  (beOode  ot  Iowa,  whlcA >to- 
Tfdes  UiM  k  raflmr  MtrDoratlon  wbliA  Degleon  to 
p*r  fOTBtcek  Injared  or  Killed  for  mnt  of  •  fsnoa 
<m  the  ilde  ot  Ita  rood  aball  be  liable  (or  doable  IHe 
Talue  ot  the  (bxA  kUed  or  of  tbe  dunwre^  b  not 
In  confliot Willi  Uie  Tourteeotb  Amendment  ot  the 
OooMltiitliKi  of  the  Doited  Blatea, 

S.  CorpoiatlODi  are  penmu  within  the  meenlny 
otaneh  Amendment  andean  Invoke  the  beneflu 
otp*i>TlBlODaot  tbe  OMMtttuOon,  amd  lawa  whloh 
KuaraDtsatopenona  the  onjornaent  ot  propeitr. 
or  afford  to  them  themeanafor  Ita  protsotion,  or 
prohibit  levlalatlcai  tailuTicHuIr  aSOeflnff  It 

rao.  100.] 
Arffued  Dae.  S,  1888.    Decided  Jan.  7, 1889. 

IN  ERROK  to  tbe  Circuit  Conrt  of  Eoesnth 
CotiDtj,  Slalfl  of  Iowa,  to  review  a  Judg- 
ment of  tbe  Circuit  Court  of  s^d  count;  for 
double  the  vatoe  of  animals  killed  by  a  rail- 
way companv  b;  leason  of  the  neglect  of  taid 
compBD^  to  fence  ita  road.    AMrmtd, 
Tne  net*  an  aiatod  to  ibe  opinion. 
Mr.  EppSi  HnatoB,  for  plaintiff  In  error: 
Section  1280,  Coda  of  1873,  of  Iowa,  ia  an- 
conilitntional,  becauae  It   conflicts  wltb  tbe 
FotuteenOi  Amendment  of  tbe  Constitution  of 
tbe  United  States,  whtcb  provides  tbat   "No 
State  ahall  deprive  any  peraon  of  life,  libei^  ot 
property,  wltbout  dne  proc«M  of  law,  nor  deny 


Corporations,  to  tbe  Mine  extent  as  Indlvid- 
nali,  are  mrsons  witbin  tlie  meaning  of  the 
Fourteentn  Amendment, 

Santa  Otoni  Oa.  t.  BauOem  Foe.  B.  a>.  118 
U.  8.  806  (80: 118);  Ami;  ef  U.  8.  v.  Deteavx. 
g  U.  S.  0  Cnncb,  86  (8: 86};  ManhaU  v.  Bait. 
*  0.  S.  Oa  n  V.  S.  16  fiow.  8M  (U:  OSSjj 
JUeAmond  etc.  B.  Co.  v.  Biehnumd,  06  U.  8. 
020  (24:T87);-R.  Tax  Oatet,  I»  Fed.  Bep.  788; 


tbe  penalty  in  double  damages. 
1D9  U.  8. 


Bamett  v.  AOantie  A  P.  A  Oo.  6S  Ho.  66; 
Munn  V.  la.  H  U.  8. 118  (24: 77). 

What  are  proper  subjects  of  the  exercise  at 
tbe  police  power  are  Judicial  queatlona. 

1  Rorer,  Railroads,  668;  Ohieaga  A  A.  R. 
Cb.  T.  ftDpia,e7III.  n;8l>anf.FaBi1icB  Oo. 
9\VLo.^;Ladd\.  Southern  a.  P.-tiifg.  a>.  63 
Tex.  172;  Tiedeman,  Lim.  of  Police  Power. 
684:  Cooley,  Oonat.  Lim.  716  and  nole;  Thorvt 
T.SuaaitdAB.B.Oo.2TYi.  14e;Pierce,  Rail- 
roads. 466;  8  Wood,  R.  Law.  1703. 

^bmitl«d  1^  tbe  defendant  in  error,  in  pe^ 
ton,  on  tbe  record.) 

Mr.  Jtutiu  neld  delivered  tbe  opbilon  ol 
tbe  court: 

Tbis  case  comes  before  us  from  the  Circuit 
Court  of  KoBauth  County,  Iowa,  tbe  hlKbest 
court  of  that  Stat«.  in  which  the  controveiw 
between  tbe  parties  could  be  delermined.  K. 
B.  g  709.  It  was  an  action  for  tbe  value  of 
three  boga,  run  over  and  killed  by  the  entrine 
and  cars  of  the  HInneapotis  and  St.  Louis  Hail- 
way  Company,  a  corporation  existing  under 
tbe  laws  of  HtDnesots  end  Iowa,  and  operating 
a  railroad  in  tbe  latter  Stale.  The  killing  aus 
at  a  point  where  tbe  defendant  bad  tbe  right 
to  fence  Its  road.  The  action  was  brought  be- 
fore a  justice  of  tbe  peace  of  Eossutb  Couo^. 
Proof  having  been  made  of  the  killing  of  the 
animals  and  of  tbdr  value,  and  that  notice  of 
the  fact,  with  affidavit  of  the  Injury,  bad  been 
served  upon  an  officer  of  the  company  In  tbe 
county  where  the  Injaty  was  committed,  more 
tban  thlr^  days  before  tbe  commeocemeDt  of 
the  acdon,  tbe  Justice  gave  Judgment  for  the 

SlaiutUt  against  tbe  company  for  twenty-four 
ollars,  double  the  proved  value  of  tbe  ani- 
mala.  Tbe  case  was  then  removed  to  tbe  Cir. 
cult  Court  of  Koflsutb  County,  where  the  judg- 
ment was  affirmed.  To  review  tbia  latter 
judgment  the  case  is  brought  here  on  writ  of 
error. 

The  judrment  rendered  by  the  justice  was 
authorised  by  section  ISSOof  theOodeoflowa, 
which  Is  as  follows: 


nlng  at  large,  at  all  points  where  lucb  right  to 
fence  eztiU.  shall  be  liable  to  the  owner  of  any 

„      ,   Cofi^le 


so-at 


OouBT  or  TBB  UarraD  Stath. 


■ucli  itock  tnjured  ot  killed  by  nMon  at  the 
wtD  t  of  Buch  fence  for  tbe  nlue  of  the  property 
or  damage  cauaed.  nnleaa  the  aame  waa  ooca- 
aloned  b;  the  wUlAil  act  of  tlw  owner  or  hla 
agent;  and  In  older  to  recover  H  iliaO  onlj  be 
neceaaarr  for  tbe  owtter  lo  prore  the  fnjaiy  or 
dcatrucUon  of  hfi  pn^Mr^;  and  If  audi  oorpo- 
latlon  neglfctaio  pay  the  nine  of  or  damage 
done  to  auch  atock  witbio  tUr^  d^jra  after  no- 
tice In  writing,  acGompanted  by  an  affidavit  ot 
■Dcb  lojniy  or  deatmctloB,  haa  been  aarved  on 
anj  officer,  atation  or  ticket  agent  emplojed  In 
the  management  of  the  builneM  of  tne  corpo- 
ratioo  In  the  oonnty  when  the  injaiy  com- 
plained ot  waa  committed,  each  owner  ab^  be 
entitled  to  recover  double  tbe  vahia  of  the 
stock  killed  or  damagea  cansed  thereto." 

The  validity  of  thla  law  waa  aanlled  to  the 
Hale  court,  u>d  la  ataafled  here,  ai  being  in 
conflict  with  the  tint  aeciionot  the  FonrteenOi 
Amendment  of  the  Conatitutlon  of  the  United 
Slatea,  to  that  h  deprivea  the  raUwav  company 
of  pimerty  whhont  doe  proceet  ot  law,  ao  Iti 
aa  It  ulowB  a  lecoveiy  Ot  donble  the  value  of 
Um  antmaU  killed  by  Us  trains;  and  in  that  it 
deniea  to  tbe  company  the  equal  protection  ot 
the  laws  by  tubjectiog  it  to  adifleient  liability 
for  Injories  committed  bj  it  from  that  to  wbiCD 
all  other  persons  are  subjected. 

It  la  contended  I7  counsel  aa  tbe  basis  ot  his 
argument,  and  we  admit  the  Bonndnees  of  bia 
portion,  that  corporatfons  are  persons  within 


irtg  Cempaiu)  v.  Annt^IcaRAi,  126  V.  S.  191, 
in  [81:800,  OGS].  We  admhalso,  as  contend- 
ed m  bfao,  that  corporation*  can  invoke  the 


rlously  affecting  it 

We  will  GODsiderUie  objections  of  the  Tail- 
way  company  in  the  revene  order  in  which 
iLey  are  stated  by  connael.  And  first,  aa  to  the 
alleged  conBlct  <a  the  Law  of  Iowa  with  the 
clause  ot  tbe  Fourteenth  Ameudmeot  ordain- 
ing that  no  State  shall  deny  to  any  person 
within  Ha  Jurisdiction  the  equal  protecuoo  of 
tbe  laws.  That  danae  does  undoubtedly  pro- 
[t9]  hiUt  discriminating  and  partial  Ii«lBUtfon  t^ 
any  Btate  lo  favor  of  pardcular  persons  aa 
agaluat  others  in  like  condition.  Equally  of 
protection  imfdleanot  merely  eqnal  acceedbH- 
hj  totbe  courts  for  the  prevention  or  redress 
of  wrongs  and  the  enforcement  of  rigbia,  but 
equal  exemption  with  others  In  like  condition 
from  chargea  and  liabilities  of  every  kind.  But 
tbe  clause  doea  not  limit,  dot  was  it  dedgned 
(0  limit,  the  Bubjeota  upon  which  the  police 
powerof  the  Ststemay  be  exerted.  The  Stele 
can  DOW  aa  before,  preacribe  regulations  for 
tbe  heolto,  good  order  and  safely  of  society, 
and  adopt  audi  loeasurea  aa  wIQ  advance  Its 
inlerests  and  prosperity.  And  to  accomplish 
thlsend  apodal  legislation  most  beresorted  '~ 


B  will   necessarily  depend   upon  the 


Judgment  id  the  Leglcdatnre  aa  to  the  aecori^ 
needed  by  aodety.  When  the  calling,  protea- 
rion  or  buslneia  of  parties  is  miattended  with 
danger  to  otben,  liule  legislation  will  be  neces- 
«ry  te^eodng  it  Thua,  in  the  purdiase  and 
aale  ot  meet  articles  of  general  use,  persons 
maybe  left  toexerclsetheirown  good  sense  and 
Judgment,  but  when  the  calling  ot  profeasion 
or  bnalnesB  is  attended  with  dai^er,  or  tequirea 
a  certain  degree  of  sdeotiflc  knowledge  upon 
irtdch  others  most  rely,  (hen  legtalation  prop- 
erty steps  In  lo  impose  conditions  upon  m  es- 
ordse.  Tbu&  If  <»m  Is  engaged  In  the  manu- 
facture or  sale  of  ezplodve  or  Imflammable 
articles,  ot  in  the  preparation  or  sale  of  modic- 
Insl  drngn  legislation,  tor  the  security  of  so- 
dety,  mayMMcribethetermson  which  he  wlU 
be  pomltted  to  carry  on  the  business,  imd  the 
UabiUtles  he  will  incur  from  neglect  of  them. 
The  condnding  clause  of  tbe  fl  nt  ieclioa  of  the 
Fonrteenth  Amendment  slm^tly  reqiures  that 
such  legislation  shall  treat  alike  all  persons 
brought  under  snbjecKon  to  IL  The  equal  pro- 
tection of  the  law  is  afforded  when  this  is  sccom- 
lished.  Such  has  been  the  ruling  of  tbiacourt 
I  numerous  instances  where  that  cla'tse  has 
been  invoked  against  legislation  supposed  to 
belncoofiictwltblt.  Thus,  In  BarMn- r. Om- 
;  lis  U.  &  37  p»:Wti],  it  was  objected 
__  a  municipal  ordliuuice  of  San  Pmncuco, 
prohibiting  washing  and  irooing  In  public 
lanndriea,  within  certain  dealgDaled  limits  of 
the  dty,  between  the  hours  of  ten  st  nlfcht  and 
six  In  tbe  morning,  waa  In  cooflict  with  thai 
Amendment,  in  that  It  dlauiminated  between 
laborers  en^ged  In  the  laundry  business  and 
those  engaged  In  other  kinds  of  buslnesa.aDd  be- 


llmltaai 

held  that  tbe  provision  was  merdy  a  police 
regulation;  that  It  might  be  a  Decenary  meas- 
ure of  protection  in  ad^  composed  laraely  of 
wooden  buildings  like  San  Prandsco,  that  oc- 
cuiwtlons  in  which  flres  are  constantly  re- 
quired should  cesse  during  certain  houra  at 
night,  and  of  tbe  necessity  of  such  a  regnla- 
tioD  that  munldpal  body  was  tbe  exdudvo 
Judge;  that  the  same  authority  which  directs 
the  cessation  of  labor  must  necessarily  pro- 
scribe tbe  limits  within  which  It  sbaU  be  en- 
forced, sa  It  doea  the  UmlU  wUbhi  which 
wooden  buildings  must  not  be  constructed; 
and  that  rastrictuns  of  this  kind,  ihoush  neo- 


said  the  court,  "discriminating  agwnst  aome 
and  favoring  others,  Is  prohibited:  but  leglsla- 
Uoa  which.  In  carrying  out  a  public  purpose, 
is  limited  hi  lis  appUcstlon,  If  within  the 
sphere  of  its  operation  It  sflects  slike  all  per- 
sons similarly  situated.to  not  within  tbe  Amend- 
In  SaonSine  v.  fhtuby,  118  U.  a  703  [S8: 
1146],  an  objection  was  takeo  to  a  stmllsr  or- 
dinance of  San  Francisco,  tbst  It  made  an 
unwarrantable  dlacrimlnatlon  against  persons 
engsged  In  tbe  laundry  bustneBs,  because  per- 
sons fii  other  kinds  of  bntlness  were  not  requued 
to  cease  from  Isbor  during  the  ssme  hours  at 
nifht.  Bui,  the  court  smd,  there  may  be  no 
risks  attendlitg  the  buslnesa  of  others,  certainly 
ISt  t'.  & 


UmnAroLu  us  St.  LoiTn  R.  Oo.  T.  Bbokwitk 


«y» 


notnsgieit  u  wben  flica  arc  constant]/  t«- 

Jutred;  and  that  ipedflc  icgulatkHu  for  ona 
Ind  of  btuineai,  whicb  may  tM  netesauy  f  or  the 
protection  of  tbe  public,  can  nover  be  tbe  ioM 
ground  of  complaint  becanae  like  resbictiooB 
nre  not  Imposed  upon  busloeM  of  a  different 
kind.  "  TLe  dlsctimfaationa  wUcb  are  open 
toobjection,"tiiecounadded.  "we those  wbere 
petsons  engaged  in  tbe  same  btuioesa  are  anb- 
jecied  to  dllTerent  restrictions,  or  are  held  en- 
titled to  different  privileges  under  Uie  same  con- 
ditions. It  is  onlf  tben  Ibat  the  discrimlna- 
tioQ  can  be  said  to  impair  that  equal  rigbt 
which  all  can  claim  In  the  enforcement  of  the 
law." 

In  IBttniri  ^etfie  BaOuag  OMtpang  *• 
Bumei.  119  IT.  8.  SIS  [2»:  468],  a  Statute  of 
Missouri  requirinj^  erei?  railroad  corporation 
niUiin  it  to  erect  aod.maintain  fences  and  cat- 
tle guards  on  Out  rides  of  I(a  roads,  where  the 
•ame  passed  throuKh,  along,  or  adjc^lng  io- 
closed  or  cu  I  livatea  fields,  ow  unincloaed  limds, 
and,  if  !t  did  not,  maklagitlUblein  double  the 
amount  of  damages  to  animsla,  caueed  therebj. 
was  asKalled  as  in  conflict  with  tbe  Fourteenth 
Amendment,  oa  the  same  graundsurxed  In  tbe 
present  cose;  nnmely,  that  It  deprived  the  de- 
tendant  of  propcny  without  due  process  of 
law,  so  far  as  it  allowed  a  recovery  of  damages 
for  stocit  iiilled  orlnluredlneicess  of  its  value, 
and  also  that  it  denied  to  tbe  defendant  tbe 


not  Impeded  upon  otherpenona.  Bnttbecourt 
■aid  that  authority  for  requiring  railroads  to 
erect  fences  on  ibe  aides  of  their  roods,  so  as  to 
keep  horses,  caule  and  other  animals  from 
going  upon  tbem,  was  found  in  the  Keneral 
police  power  of  the  State  to  provide  agt&st  ac- 
ddents  to  life  and  property  to  any  Imsineas  or 
employment,  whether  under  the  raarge  of  ptir- 
ate  persons  or  of  corporations;  that  Id  few  hi- 
atancei  could  that  power  be  more  wisely  or  be- 
neficently esercised  than  in  compelllDg  railroad 
oorpormtlons  to  indoae  their  roads  with  fences 
having  gates  at  croseinga  and  cattle  guards; 
that  they  are  abeolntely  esaenUal  to  give  protec- 
tion Bgunst  accidents  in  thickly  settled  portions 
of  tbe  oonntij;  that  the  omission  to  erect  and 
maintain  ihem.  In  the  bee  of  tbe  law,  would 
Jnatlj  be  deemed  groai  negligence:  and  that  if 
u^uiUB  to  property  are  oommittad,  aonietbiDK 
bi^ood  compensatorr  damages  might  be  award- 
ed In  punishment  of  it,  Baferring  to  the  rtde 
ivUdi  prevalla,  of  altowfng  Juries  to  asaeas  ei- 


tbe  Union  provide  for  the  increase „_ . 

where  the  Injury  oompUined  of  results  from 
the  neglect  of  dntlea  Imposed  for  tbe  better 


louble,  in  some  cases 
treble  and  even  quadruple  the  actual  dam- 
•gea.  And  experience  favor*  this  legislation 
■s  the  most  efficient  mode  of  preventing,  with 
',  inconvenience,   the  commisnon  of 


injnriee.  The  decisions  of  the  highest  courts 
baveaffinned  tbe  validity  of  such  legislation. 
The  injury  actually  received  Is  often  so  small 


that  in  many  coses  no  effort  would  be  made  by 
the  sufferer  to  obtain  redress.  If  the  private 
inlcreKla  were  not  supported  by  the  imposition 
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defendant  the  equal  protection  of  the  laws,  the 
court  said  that  it  made  no  discrimination 
against  any  railroad  company  in  its  require- 
ment:  thai  eadi  company  was  subject  to  the 
same  liaiillltles,  and  from  each  the  same  secnr- 
I^  was  exacted  by  the  erection  of  fencea,  gates 
and  cattle  goards,  when  its  road  passed  Ihrcnifh, 
along  or  adjoining  Inclosed  or  cultivated  fields 
or  unincloaed  lands;  and  that  there  was  no 
evarion  of  the  rule  ot  equality  where  all  com- 

eEinlea  are  subjected  to  the  same  dudes  and  lia- 
illlles  imder  nmtlar  drcumstances. 
In  Mitiouri  Faeifie  Raamai  Compaiai  v.  Uae- 
lag,  197  n.  8.  905  [38:  lOT],  a  Stetuie  of  Kan- 
sas, providing  that  ^'  Eveiy  inilroad  company 
dolncbudnesa  in  that  State  ahould  be  liable 
for  all  damages  done  to  any  em^oyfi  of  audi 
company  In  oonsequence  of  any  negligence  of 
its  agents,  or  tqr  any  mismanagement  of  its 
englDeere  or  other  employia,  to  any  person 
sustaining  such  damage,"  was  assailed  on  Ibe 
ground  that  it  was  In  conflict  with  the  Four- 
teenth Amendment  to  the  Constitution  in  that 
It  deprived  the  company  of  its  proper^  without 
due  process  of  law,  and  denied  to  it  the  equal 
protection  of  tbe  lawa.  In  aupportof  the  first 
portion  the  company  referrea  to  the  rule  of 
law  that  prevsiled  previously  In  KnnfSi  and 
some  other  Stales,  exempting  from  liability  an 
employer  for  Injiuie*  (o  employes,  caused  by 
Ibe  Incompetency  or  negligence  of  a  fellow 
servant,  and  contended  ttut  the  Law  of  K 


In  tbe  enforcement  of  which  their  property 
might  be  taken,  authorized  the  laUngof  i«Dp- 
erty  withontdue  process  of  law,  ana  impoaed 


the  laws.  But  the  court  anawered  that  the  law 
In  question  applied  onlyto  Injuriea subsequent- 
ly oommitleif  and  that  It  would  not  be  con- 
tended that  Uie  Slate  oonld  not  preet...  -  "-- 


Its  laws  should  oondnot  uteir  bualneae  in  the 
fiitiue,  whoe  no  limttatlon  was  placed  upon 
its  power  in  that  respect  by  their  (diarten;  thai 
whatever  hardihip  or  lojtutlca  there  might  be 
in  any  law  thns  applicable  to  tbe  foture  must 
be  remedied  by  I^slaUve  enactment;  that  the 
objection,  that  Ute  railroad  ocnnpanj  was 
denied  the  equal  protection  of  tbe  lawa  rested 


or  In  the  extent  of  its  application;  that  v 

such  leglslstlon  appHed  to  particular  bodies  or 
associations,  imposing  upon  tbem  additional 
liabilities.  It  was  not  open  U>  the  objection  that 
it  denied  to  tbem  the  equal  prolecuon  of  Ibe 
laws,  if  all  persons  broogbt  under  its  influence 
were  treated  alike  under  tbe  same  conditions; 
that  the  hazardous  chancier  of  the  buaingBa  or 


ing  for  its  object  the  protection  of  Iheir  em- 

ploTJa   as  well  as  tbe  aafe^  of  tbe  publlo, 

which  was  not  required  by  the  burineas  of  other, 
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oorpontloiM  not  mbjact  to  slmiltir  daagera  t^ 
tbefr  employ^;  aid  that  tbe  legbtnUoii  io 
question  met  «  particular  neoeositf ,  and  all 
tnDioad  coTpontioiu  without  dlstioctiOD  were 
f  iL^ect  lo  tbe  same  liabilities. 

from  tiiese  adjudicatioos  It  ii  evfiknt  thai 
tbe  Fourteenth  Amendment  does  not  limit  tbu 
subjects  in  relation  to  wbicb  tbe  police  power 
of  tbe  StAte  may  be  uerciaed  for  the  protec- 
tion of  Its  ciitzens.  That  this  power  should  be 
applied  to  railroad  compaalea  is  reasoDable  and 
Just.  Tbe  tremendous  force  brought  into  ac- 
tion in  running  railway  vara  Ten(wrs  it  abso- 
lutelj  essential  that  erery  precaution  should  be 
taken  against  aoddent  W  collision,  not  onlv 
with  other  trains,  hut  with  animals.  A  col- 
lision with  animals  maj  be  attended  with  more 
serious  injury  than  their  destruction;  It  may 
derail  tbe  cars  and  cause  tbe  death  or  serious 
injury  of  piiflsengera.  Where  these  companies 
have  tbe  right  to  fence  In  their  tracks,  and 
thus  secure  the  roads  from  cattle  going  upon 
them,  it  would  seem  to  be  a  wise  precaution  on 
their  part  to  put  up  such  guards  agdnst  acci- 
dents at  places  where  cattle  are  allowed  to 
roam  at  large.  The  Statute  of  Iowa,  In  fixing 
an  absolute  liability  upon  them  for  Injuries  to 
call le,  committed  in  Ibe  operation  of  their  roads 
by  reason  of  tbe  want  of  such  guards,  would 
seem  to  treat  this  precaution  as  a  duty.  It  is 
true  that,  by  the  common  law,  the  owner  of 
land  was  not  compelled  to  inclose  it,  so  as  to 

firevent  tbe  cattle  of  others  from  comine  upon 
t;  and  It  may  be  that,  in  the  absence  of  legis- 
lation on  the  subject,  a  railway  corporation  la 
not  required  to  fence  its  railway,  the  common 
law  as  to  Indo^Inz  one's  land  having  been 
established  long  before  railways  were  known. 
But  the  obligation  of  the  defendant  railway 
company  to  use  reasonable  means  to  keep  its 
track  clear,  so  as  to  ingiire  safety  in  the  move- 
ment of  lis  trains.  Is  plainly  implied  by  the 
Statute  of  Iowa,  whkb  also  indicates  that  the 
putting  up  of  fences  would  be  such  reasonable 
means  of  safely.  If,  therefore,  the  company 
omits  those  means,  the  oroisdon  may  well  be 
regarded  as  evidence  of  such  culpable  negll- 

Suce  OB  to  Justify  punlUre  danuiges  where 
Jury  Is  committed!  and  if  punitive  damages 
tn  sncb  cases  may  be  given,  the  Legislature 
may  prescribe  the  extent  to  which  juries  noaj 
go  in  awarding  them. 

The  Law  oTIowa  under  conaideTatiOD  Is  less 
open  lo  objection  than  that  of  Hissonri,  which 
was  suet^ed  in  the  case  cited  above.  There 
double  damages  could  be  claimed  by  tbe  owner 
wbenevo'  bis  cattle  had  strayed  upon  the  track 
of  tbe  railway  company  for  want  of  fenca  on 
its  sides,  and  bad  been  killed  or  Injured  by  tbe 
railway  trains.  Here  such  damages  can  be 
claimed  for  like  Injuries  to  cattle,  only  where 
the  company  has  received  notice  and  affidavit 


In  refusing  to  pay  for  the 
destroyed  or  the  damage  caused.  There  must 
[SS]  be,  not  merely  neglig^ce  of  the  company  In 
BDt  providing  guards  against  acddcnts  of  the 
kind,  but  also  its  refusal  to  respond  for  the 
actual  damage  suffered.  Without  tbe  addl- 
B8t 


lional  amount  allowed  there  would  be  few 

instances  of  prosecutions  of  railroad  companies 
where  the  value  of  the  animals  killed  or  in- 
jured by  them  is  small,  as  in  this  case;  the  cost 
of  the  proceeding  would  only  augment  the  loss 
of  the  injured  l^rty.  As  said  in  the  Missouri 
case  cited:  "  The  injury  actually  received  is 
often  so  small  that  in  many  cases  no  effort 
would  be  made  by  the  sufferer  to  obtain  re- 
dress, if  tbe  private  interest  were  not  supported 
by  the  Imposition  of  punitive  damai^. 

The  legislation  in  question  has  been  sus- 
tained in  numerous  instances  by  the  Supreme 
Court  of  lows.  In  Welth  v.  CHieago  Biiiling- 
ton  &  Qainei/  Rairoad  Company,  53  Iowa.  6->d, 
which  was  an  action  to  recover  double  'the 
value  of  a  horac  alleged  to  have  been  killed  Uy 
one  of  the  deieodant's  en^neaat  a  point  where 
it  had  the  right  to  fence  the  road,  the  court  bo- 
low  instructed  the  Jury  that  Jt  na?  the  duty 
of  the  company  to  ^ce  lis  road  ag.iinst  lii'e 
stock  running  al  large,  at  all  points  where  such 
ri^ht  to  fence  existed;  and  it  was  objecicd  lo 
this  instruction  that  no  such  duty  existed, 
upon  which  the  Supreme  Court  of  the  State,  lo 
which  the  case  was  taken,  said:  "  While  it  is 
true  the  statute  does  not  impose  an  abstract 
duty  or  obligation  upon  railroad  companies  lo 
fence  their  roads,  yet  as  to  live  stock  running 
al  large  a  failure  to  fence  Qxca  an  absolute 
liability  for  injuries  occurring  in  the  operation 
of  the  road  by  reason  of  the  want  of  such 
fence.  The  corporation  owes  a  duly  lo  the 
owners  of  live  stock  running  al  large,  either  lo 
fence  its  road  or  to  pay  for  injuries  resuIUng 
from  the  neglect  to  fence."  And  in  Bennett  v. 
Wi^Kiah,  Bt.  Louit  A Pacijic Railinai/  Company, 
61  Iowa,  856,  the  same  lourt  said:  "  We 
think  the  only  proper  construction  of  the  stat- 
ute is  that,  in  order  to  escape  liability,  the 
company  must  not  only  fence,  but  keep  the 
road  simciently  fenced;  and  this  has  been 
more  (ban  once  ruled."  As  il  is  thus  tbe  duty 
of  the  railway  company  to  keep  its  track  free 
from  animals.  Its  neglect  to  do  so  by  adopting 
tbe  most  reasonable  meaiu  for  that  purpose, 
the  fencing  of  its  roadway  as  indicated  by  the 
Statute  of  Iowa,  jastly  subjects  It,  as  already 
stated,  to  punitive  damages  wbero  injuries  ura 
committed  by  reason  of  such  neglect  The 
Imposidon  of  punitive  or  eiemplary  damages 
in  such  cases  cannot  be  opposed  as  in  conSict 
with  the  prohibition  against  the  deprivation  of 
property  without  due  proceas  of  law.  It  is 
only  one  mode  of  imposing  a  penalty  for  the 
violation  of  duly,  ana  its  proprie^  and  legal- 
ity bave  been  recognized,  as  slatcc  in  Day  r. 
Woodaoiih^  54  U.  8. 18  How.  868. 371  [U:  181], 
by  repeated  judicial  decisions  for  more  than  a 
centuij.  Its  authorization  by  the  law  in  ques> 
tion  to  the  extent  of  doubling  the  value  of  lbs 
property  destroyed  or  of  tbe  damage  caused, 
u[Kin  refusal  of  the  railway  company,  for 
thirty  days  after  notice  if  the  injury  commit- 
ted, to  pay  tbe  actual  value  of  the  property 
or  actual  damage,  cannot  therefore  be  Justly 
assailed  as  Infnnging  upon  the  Fourteenth 
Amendment  of  the  Consttlutlon  of  the  United 
States. 
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1.  In  oMM  ortgfnaUr  bronsht  In  the  ommlt 
ixmrti  or  br  removal  from  a  tuie  oonii.  It  It  th« 
dutr<tf  tbeolrouitoaDrt  to  dismiss  or  remanil  the 
«ame  wbeDOrer  It  Appean  that  tho  Bult  do«e  not 
ratUjand  aubalnntiallr  InvolTe  a  dispute  or  cod- 
trovenr  properly  wltfaln  Ita  Jurlnllctlou  or  that 
the  panlee  to  tbe  suit  bave  been  Improperlv  or  ool. 
Iiulvely  made  or  Joined,  eltber  as  plalnUlb  or  do. 
feDilaiita,  for  the  purpose  or  oreatliiK  a  oaoo  oovnl- 
sable  or  remorabla. 

[No.  106.1 
ATffved  Vee.  4,  ISSa.    DMded  Jan.  7,  1SS9. 

p4  ERROR  10  the  Citcnit  Court  or  the  TTnttad 
i.  Stoles  fortbeWesleraDistrlctof  LouIbUhb, 

lo  review  a  judgiment  for  an  amomit  of  wbarf- 
age  dues  which  should  have  been  collected  t^ 

Ibe  defoidant  and  paid  orei  to  plalndfCB.    Bo- 

Sutcmont  br  Mr.  CMtfJv»tiee  Fnllar  _ 
Jaoofaa  aod  Smith  filed  their  petition  In  the 
•ClrciA  Court  of  the  United  StateB  for  the  Wesl- 
'«m  Dbtrlct  of  LooUana,  describing  tbemaelvee 
as  "realdentaof  Bhreveport,  Louisiana,"  on  the 
nth  darof  Pflbruwf,  1882,  against  the  City  of 
ShreTCTiOTt,  "a  tDOnldwl  corporation,  estab- 
liebed  by  the  Stale  of  Xoulslana,  sltunled  in 
the  i^riih  of  Caddo,  in  aald  State  of  LouisiaDa, 
-and  within  uid  Western  District,"  aUe^ng  it 
to  be  "  Jnitly  Indebted  to  peUtioner  in  tbe  sum 
-of  forty^even  thooiand  four  hundred  and 
idity.fllx  ^  dollars,  with  Bve  per  cent  per 
anntun  Interest  from  Not.  19,  1871,  as  shown 
bj  Itemized  statement  hereto  annexed  as  part 
licreof,"  upon  a  written  contract  annexed 
nnd  made  part  of  the  petition,  for  the  mac- 
odamlzlDg  of  Commerce  Slreel  In  said  city, 
wbereby  the  city  agreed  to  pay  five  v",^  dollars 
for  each  aquare  yard  of  macndauitzing,  nnd 
sixty-flve  cenis  per  cubic  jnrd  for  grndini 
which  amounted,  nponcomplelionof  the  won  . 
'10  nlnety.elght  thousand  one  hundred  and 
'Dlnety-lwo  ^  doDm,  In  which  amount  the 
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city  became  Indebted  to  petitlonei*;  sod  that 
the  sum  of  thirteen  tfaooauid  four  hundred  and 
seTenty«Ix  M  dollars  was  paid  thereon  by 
property  owners,  and  a  warrant  for  three  thoo- 
sand  two  hundred  and  thlity-flTe  -ff^  dollars 
unpaid  lax  was  also  received  by  peHtiooera, 
learing  the  Indebtedness  eigbty-one  thousand 
four  bundredand  eighty-six  -ff^  dollars.  That 
by  the  terms  of  Ihe  contract  the  dty  obligated 
Itself  "  to  pay  the  amount  of  lu  indebtedness 
arisinK  thereunto  out  of  funds  realized  from 
the  collection  of  wharfage  dues,  to  be  received 
by  petitioners  when  paid  by  or  collected  from 
steamboats  at  the  wharree  of  Shreveport,  until 
the  entire  amount  of  such  Indebtedness  under 
said  contractwas  fully  paid,"  and  bad  collected 
and  paid  over  such  wnarfege  dues  up  to  De- 
cember 30, 1878,  to  the  amount  of  thirty-four 
thousand  and  fourteen  -f^  dollars,  leaving  a 
balance  due  of  forty-seven  thousand  four  hun- 
dred and  sixtv-sl"    "    '-"-—      "^ j..-- 

Ihen  proceedea  ai 

"F^tloners  allege  that  sfaioethe  SOth  day 
of  December,  A.  D.  1878,  steamboats  have  ar- 
rived at  the  Port  of  Sbreveport  from  time  to 
time  up  to  present  dai«,  landed  at  the  wbarv^ 
of  s^d  city,  and  became  thereby  Indebted  for 
wharfage  dues,  collectible  from  such  steam- 
boats, tnelr  masters  and  owners,  amounting  In 
the  aggregate  to  a  larre  Hum,  say  twelve  thousand 
dollars,  which  should  bave  been  collected  and 
paid  over  lo  petitioners  by  said  dty;  but  your 
petitioners  aver  that  since  the  20th  December, 
A.  D.  1878,  said  dty  has  failed  neglected,  and 
refused  to  collect  any  wharfage  dues  from 
steamboats  landing  at  Its  wharres  and  has 
tailed  to  pay  petltlouen  the  amouut  due  them 
under  sdd  contract  or  any  port  thereof. 

"That  on  the  IBth  February,  A,  D,  1878, 
aod  on  sundry  days  before  and  since  said  date, 
petitioners  made  amicable  demand  on  said  d^ 
to  comply  with  Its  oblisetiona  under  said  con- 
tract by  collecting  and  paying  over  to  peti- 
tioners said  wharfage  dues,  whlcn  said  demand* 


by  said  dty  utterly  dlsrei^cded. 
'etitlonera  allege  uiat  in  conaequeace  oi 
Ihe  neglect  and  refusal  of  said  dty  to  collect 


szlglbli 


and  pay  over  to  them  said  wharfage,  and  by  Ite 
default  In  complying  with  the  terms  of  the  said 
contract,  the  entire  balance  due  thereunder, 
via.:  said  sum  of  forty-seven  thousand  foor 
hundred  and  slzty-slz  -fX  dollan,  with  Interest. 

hereinbefore  claimed,  became  due  by  anti 
^Ible  from  said  dly. 
Petitioners  allege  amicable  demand  In  vain. 

"  They  allege  further  that  the  law  of  the 
State  of  Loul^ana,  so  far  as  same  had  any  bear- 
ing on  or  relation  to  the  said  contract  between 
them  and  «aid  dty  and  to  the  rights  and  obli- 
gations therefrom  resulting,  was,  by  operation 
of  law  Impliedly  part  of  said  contract,  and 
there  was  an  impli^  contract  between  said  dty 
and  petitioners  that,  in  event  of  failure  on  part 
of  either  of  the  contracting  parties  to  comply 
with  the  terms  of  said  contract,  the  obllgatlona 
resnlling  from  and  under  sold  contract  might 
bejudlmlly  enforced, and  that  under  provisions 
of  the  Law  of  Louisiana  exislng  at  date  of  said 
contract  petitioners  had  adequate  remedies  for 
the  enforcement  of  their  rights  thereunder. 

"But  petitioner*  allege  thai  artide  208  of 

the  C<»istltntlon  of  the  State  of  Louislena, 

5S9 


BuPBBia  CouBT  or  tbm  Vktikd  Btatbl 


_  .  _  .  It  Tuesday  of 
tbemonaiotDecetDber,A.D.18TV,ba*lmp«u«d 
the  obljgstloii  of  nld  ooDtnct  bf  depriviiig  your 
petltloiwn  of  «U  ranediea  for  the  enforcemeDt 
of  mhu,  in  tbb,  tIb.;  by  Umttlog  mmtdpal 
taxBtfan  tbroui^ioat  nld  SlaM  for  all  purposet 
wbiionr  to  too  milli  on  tbe  dollar  of  valiu- 


"Petltiooera    reiwaKnt   tbat    tha   

value  of  an  Mi^er^  rat^eot  to  tax  bj  Mid  dtj 
ti  one  mflllon  elgot  hondred  and  flfw-thne 
thonaaod  dgbt  bandied  and  tweotf  dollan; 
tbat  tbe  tax  tbeieon,  at  the  rate  of  ten  mflb  oa 
tbe  dollar,  amounM  to  tbe  tam  of  elgbteen 
tbooaandflTe  bundled  and  tblrtr-dghtand  ffg 
dollars;  tbat  the  amonot  which  tbe  dtj  is  au- 
tborlzed  to  levf  tor  llcenae  tax  on  trades,  pro- 
teestona,  and  oconpatlona  doei  not  exceed  for 
anT  one  year  tbe  eiiin  of  Hvaitj-flTe  hundred 
dollan. 

"  That  aafd  dtj  has  no  propeitj  wUch  esn 
be  seized  under  ezecniion,  and  no  reveouea 
except  Budi  as  are  derived  from  lazatloa;  that 
the  entire  lereDUeeof  said  dtr  for  any  one  year 
do  Dot  exceed  tbe  aum  of  tbir^-one  thousand 
dollats,  an  amoant  not  more  than  soffldeot 
for  ica  aUmoay,  and  which  must  be  appro- 
priated for  tbat  purpose,  and  In  consequence 
or  said  conaUtnUonal  limitation.  If  same  be 
Talld  and  operative,  no  means  exist  under  tbe 
Law  of  Louisiana  bj  which  said  d^  can  raise 
funds  wbecewitb  to  pay,  or  I>e  compelled  to 
pay,  its  Just  debts. 

'■  Petitioners  allege  that  article  908,  sn  Ear  as 
the  same  limits  munldpa)  taxation.  Is  as  to 
them  null  and  void,  because  it  violates  tbe 
tenth  section  of  the  flnt  article  of  the  Consti- 
tution of  tbe  United  Slates,  which  prohibits 
tbe  Btnte  of  Looiaiaiia  (with  all  otber  Btalea) 
from  paaaiag  any  law  impairing  tbe  obligation 
of  contracts. 

"Tbatlhey  are  entitled  to  have  s^  article 
SOS  of  tbe  GonsdtnUon  of  tbe  Btate  of  Lonlalana 
declared  nnU  and  void,  so  that  Ibt^  m^  have 
le  remedv  bymeaosof  which  tooompid  said 
to  pay  Its  ludebtedra 


oKyU 


I  indebtedness  to  them;  tut  tbe 


thatthe.-, ^ 

beietoi  that' after  all  legal  notices  and  delws, 
tbw  have  Judgment  agmnstsald  dty,  dedaruig 
sila  article  80B  of  tbe  Constitution  of  the  Slate 
of  Louisiana  violative  of  the  Ooostltutlon  of 
Oie  United  States,  nnll  and  void,  and  con- 
demning said  dty  to  pay  to  petiuonen  s^d 
r  fnw-seven  thouasnd  four  hnndred  and 


pray  for  all  orders  and  decreea  nurmisij.  ana 
lor  general  relief  In  tbe  premises.'* 

To  tbls  petition  the  Gty  of  Sbrevepoit  filed 
OS  Hay  2, 1883,  Its  exceptions  and  plea  to  the 
Jurisdiction,  stating  "  that  there  is  no  law,  Of 
diDanoeorcoDstitulional  provision  In  Lonldana 
whlcb  would  impair  tbe  obligation  of  tbe  al- 
leged contract  between  the  pulntifls  and  de- 


•xecuUon  of  a  Jucfgment  in  their  tuYot  if  o 
AM 


should  be  obtalued.  On  tbe  oonlzaiy,  all  the 
state  courts,  from  the  hlg^iest  to  the  lowest.  In 
numerous  dedsl<ms  have  held  tbat  tbe  constt- 


dty  fllea  its  answer  apon  tbe  merits. 

Trial  bdng  had,  the  court  charged  the  Jury, 
among  otber  things: 

"  That  it  tbe  JuiT  flitd  from  tbe  evidence 
tbe  income  of  tbe  Qtr  of  Sbreveport,  which 
is  collected  under  taorMoa,  art.  Sw,  is  InsuiH- 
deot  to  pay  more  than  the  amount  necessary 
for  alimony,  and  tbat  tbe  operatioo  of  art.  908 
will  prevent  dty  from  collecting  taxes  suit- 
dent  to  pty  its  delMs,  then  sa  to  any  debt 
coutncted  inior  to  tbe  adoption  of  State  Con- 
stitution of  1879,  said  art  908  violates  the  Con- 
ailtutlon  of  Ibe  United  Statea,  aod  is  null  and 
void." 

Verdict  was  ratuitied  March  IS  In  tbeas 
words: 

"  We^ftie  juiT,  And  the  following  judgment, 
to  wit:  Tbat  tbe  plaiotiffs  in  Ifafi  case  have 
judgment  against  the  defendant  In  thp  sum  of 
tl8,MI>.80,  that  bdng  the  ankount  ot  wharfue 
due  the  City  of  Sbreveport,  as  proven  on  the 
trial  to  tbls  dale,  reserving  all  the  rights  to  the 
plaintlfls  for  tbe  balance  dalmed  by  them." 

Whereupon,  tbls  judgment  was  rendered: 
'  In  this  case,  by  reason  of  the  law  and  evi- 


dence, and  tbe  verdict  of  tbe  lory  being  In 
favor  of  the  plaintllb.BenlJacaDB  and  Joseph 
R  Bmlth,  ft  is  ordered,  adjudged  aod  decreed 


that  the  plaintiffs  do  have  and  recover  of  the 
defendant,  tbe  d^  ei  Sbreveport,  the  full  iua> 
ot  thirteeu  thousand  two  hundred  and  forty- 


February,  1883,  and  all  coeU  of  suit,  said 
amount  being  whariage  dues  which  should 
have  been  oollected  t^  the  defendant  and  paid 
over  to  plabitlfts  up  to  March  IS,  1888.  It  b, 
further  ocdeied,  adjudged,  and  decreed  tbat 
said  amount  of  $18,MOD  when  ndd  ti  to  be  a. 
credit  on  Ibe  amount  due  by  defendant  to  tbe 
plalntUEs  as  claimed  In  tlidr  petition;  and  it  1» 
further  ordered  and  decreed  that  tbe  rights  oC 
pUattits  for  tbe  balance  due  tbem  as  claimed 
are  reserved  to  them." 

From  which  Judgment  tbe  01^  of  Bhrevo- 
port  ptosecated  tbe  writ  of  error  herein, 

Mr.  OliArlaa  W.  Hamor,  tor  plaintiff  !□> 
error: 

Ko  party  can  bring  an  action  at  law  or  In 
equi^  before  bis  right  to  do  so  accrues. 

Bernard*  T^miMp  v.  StObin*.  109  V.  S.  8S» 
(S7:H0)  and  cases  dtedi  MeDonaid  v.  BmaOes. 
30  n.  B.  1  Pet.  020  (7:287);  UtU«  Tbnfc  OM- 
mathing  (h.  v.  Segu.  90  U.  a  1»  <84:000); 
Lita*  V.  ana.  118  U.  S.  604  (80:372). 

Tbe  constitutional  (state)  limitation  ot  mun- 
Idpal  taxation  does  not  apply  to  contracts  en- 
tend  into  prior  to  the  adoption  ot  the  Consit- 
tutlon  of  1BT9. 

8tat6,  FoUom,y.  JT.0. 89  La.  Ann. 700. 109 IT. 
S.  38S  (27480);  Stait,  Jf.  0.  OMtigkt  a>..Y.y. 
0.  S9La.Aun.  968. 108D.  6.008(97:838). 

129  V.S. 


BmuLVKPoar  v.  Coia 


AdonbtfolorobKundMlandonli  nottc 
Impuied. 

musAog  Slat.     .   _      .  _  _  _     . 

tZlrOSS);  (Kva  .B^bCbM,  IW  U.  a  U-4S  (27: 

HolivM  are  miliatuititt]  and  actiul  imder  tlila 
Antof  187B. 

Jnt.  Co.  T.  »<»wMm.  IMU.  &  19BCB7:e80); 
OuifMy  T.  ^SImJ,  IW  U.  8.  H7  (K):<2«};  -Arm- 


if  aome  title,  right,  pilTflege  or  innnunltf ,  od 
which  the  recoverv  depoidl,  will  be  defeated 
b7  one  contfiuctfOQ  of  the  Gonatttntfon  or  t. 


Uw  of  the  United  Blatea.  or  auBlataied  ts]  the 
opposite  coDstmctlon,  the  caaa  will  to  obo 
aridnfc  onder  the  ConatltutioD  or  Lawa  of  the 
United  Blatea  vltbln  the  meanlDg  of  the  Act 
of  1STS,  olherwlaa  not. 

Btwrifi  V.  N.  7. 116  U.  8.  VSl  C89:8»);  ffiirWI 
t.  7%AmaM,  99  U.  8.  UT  <SS:8fi'n;  CHcam  A 
A.  R.  Co.  ¥,  Wiffffin*  ^erry  Oo.  108  U.  8.  18 
^:e30};  mevHeongv,  tT.AlUU.  a  0M(38: 

The  reported  caaea  where  the  an«atloD,"HaB 
the  federal  drcalt  court  the  rlnt  to  enjolo  ■ 
8tate  from  vlolatltig  the  contract  cUuae  of  the 
Onnatltutonrhaa been deddedare:  JIT.  O.Waier 
Worit  Oo.  V.  aem,llB  U.  B.  Vjim-^S^  St. 
Tamtnam/  Wattr  Weri$  Oo.  v.  If.  0.  Water 
Work*  Oo.  190  U.  8.  66  (SOM«:  iT.  0.  v.  Hotio- 
(0n,  119  U.  S.  2SS  (80:411). 

Slate  goTemmenu  ahonld  have  tbelr  Oonsti- 
tutiona  and  laws  Interprated  b;  thdr  own  Jndl- 
dal  tribunals. 
.  VtnabU  T.  Bi^ardt.  IW  U.  8.  S86  (90:1196}. 

Where  verdict  of  ]ui7'  allows  no  Interest,  the 
court  can  ^ow  none. 

Oo^nmt  T.  ifurp^,  4  {a  Ann.  0;  Bac^>rd 
iv.  Jacob*,  B  Mart.  S.  8.  448;  Oommandaur  v. 
SumU,  Id.  401;itet«  T.  Dotetu,  7  Hart  H.  8. 
tiS:  (OaiH  T.  Sslso,  Id.  208. 

Ko  Interest  was  doe  till  Uie  account  was 
Uqnidaled. 

Se^fiM  T.  Irm  Oo.  110  U.  a  174  (90:109). 

Mmro.  T.  Atoxasdar  and  H.  O.  Bl»meh- 
■rd,  for  defaadanta  In  error: 

The  remedy  aubalBting  in  a  8tate  when  and 
where  the  conlract  is  made,  and  is  to  be  per- 
formed. Is  a  part  of  its  obligation;  and  anj  sqb- 
eeqoent  Uw  of  the  State,  wbicb  so  attecta  that 


remedv  aa  subetantlal^  to  Impafa  and  lesaen 
tbe  value  of  the  oootract,  is  forbiddeo  \j  the 
OiMiititutlon  of  the  United  States,  and  therefore 


T<^d. 


_   r.  £wnv.  96  U.  8.  69S  (24:798); 

r<M  Hoffmmi  T.  qiUney,  71  U.  8.  4  WaU.  686 
(ISrfOS). 

The  remedy  eaters  into  and  forma  a  mate- 
rial part  <rf  (be  obligation  of  a  contract,  and  a 
statute,  ta  povlalon  of  a  Bute  CoD>titutlon, 
which  impaliB  tbe  remedy,  or  lessens  lis  effi- 
ciency, b  prohibited  tpythe  Constitution  of  the 
United  SlatM. 

Fatter  t.  WIMluaa.Hi  U.  8. 16  WslL  814 
01:867):  La.  r.  M  0.  102  U.  8.  208  (26:18^; 
La.,  Notion,  t.  BL  Martin'i  PariiA.  Ill  U.  8. 
716(29:674). 


Unlees  ihla  suit  was  one  "arislDg  under  the 
OmMtitutlonw  lAwstrf  the  United  Btatea,"  the 
119  V.  & 


tannlnation  of  which  tbe  teconiy  depended, 
thai  11  waa  not  a  suit  oo  ariaine.  Staoin  v. 
Nno  York,  116  U.  a  248,  207  &:  888.  SW)]; 
LitOo  Tork  OM  WaMng  <9  Wattr  Cb.T.  Eeyet, 
HU.  a  199  [24:600]. 

Tbe  case  u  Xna  was  In  efttet  an  actloti  at 
law  to  reoover  a  balance  alleged  to  be  due  the 
pettUouefa  or  platntlfta  upon  a  contract  with 
the  defendant,  and  tbe  maintenance  of  tbe 
cause  of  action  tovolved  uo  federal  question 
whatever,  nor  is  any  auch  indicated  In  the 
Judgment  lendeted.  BaltbeJnriadlctioDaeenia 
to  hare  been  rcMed  upon  ute  aTermenis  In 

SlalntlfF's  petition,  that  under  article  309  of  the 
tate  Constltutltm  of  1879,  providing  that  "No 
parish  or  munidpal  tax  for  aQ  purooses  wbat- 
soever  shall  exceed  ten  milla  on  the  dollar  of 
nlualloD,"  the  City  of  Bhreveport,  being  so 
slnu4ed  as  to  need  all  the  reveone  fiom  such  a 
tu,  cuiinot  i^se  funds  to  pa;  Its  just  debts; 
that,  theiefwe,  plalotUIs  are  deprived  by  that 
article,  "If  same  to  valid  and  operative,"  of 
tto  romedy  of  oifordag  p^ment  by  tto  levy 
of  taxes,  although  their  contract  waa  entered 
into  In  1871;  and  that  so  said  ardde  impain 
(he  obligation  of  such  contract  Thia  conten- 
tfam,  however,  required  the  circuit  court  to 
assome  that  tto  Courts  of  Loolalana  would  bold 
iliat  tto  dty  could  lawfully  avail  Itself  of  tto 
consUtutlona]  limitation  In  questioo  as  a  do- 
fense  to  the  collectloD  by  taxation  of  the  means 
to  liquldale  tto  lodebtedMss,  aotwithataoding 
that  would  to  to  apply  It  retrospectively,  to 
tbe  destruction  of  aD  essential  remedy  exlaUng 
when  tto  contract  waa  eolered  Into;  whereas, 
tbe  preaamplton  in  all  cases  is  ttot  tto  Courts 
of  tto  States  will  do  wtot  the  Gonstltutim  and 
Laws  of  the  United  States  require.  OkUago  A 
A.B.O0.V.  WiggiM  Forrn  Oo,  108  V.  S.  18 
rS7:6S6h  Seal  v.  Dot.  10ft  U.  S.  870,  889  [26: 
667.  S7f|.  And  we  Hod  In  accordance  with 
that  preeomptlon  that  the  Supreme  Court  of 
Loulnaua  bold^  and  had  held  prior  to  the  com* 
uwDcement  of  (his  eutt,  ttot  article  209  "must 
Jiave  a  rigid  enforcement  with  regard  to  all 
creditors  whose  rtehta  are  not  protected  by  the 
Constitution  of  the  TlDiled  Stales,  and  with 


fectiy  clear  ttol  the  rights  vt  aotecedent  oofr 
tract  crediiors  are  protected  by  tto  Constiti^ 
tion  of  the  United  SUlea,  and  they  are  entitled 
to  tove  them  enforced  'In  all  reapectaaalT  this 
provision  of  tto  Constitution  'had  not  been 
passed.'  Van  Boffman  v.  Qufncy,  71  U.  8.  4 
Wall.  63S  [18:4081.  Tto  fact  tiiat  tto  Act  of 
tto  State  is  a  oonstitutioual  prortaton  Instead  of 
a  mete  leglalBtlve  Act  does  not  affect  tto  case. 
MUoUoippi  it  M.S.  Co.  V.  JfeCKun,  77  U.  & 
10  Wall  SIB  [19:  9Hr|.  It  Is  apparent,  there- 
fore, ttot  wtotever  percentage  of  taxation  may 
to  required  to  meet  tbe  maturing  cMlgatioos  in 
interest  or  principal  of  antecedent  contract 
creditors  must.  In  any  and  all  events,  to  levied.'* 
Moon  V.  S.O.mhn.  Ann.  747. 

Constitutions  as  wdl  aa  statutea  are  construed 

to  operate  prospectively  only,  onlcM,  on  tto 

face  of  the  instrnmeut  or  enactment,  the  ooa> 

trary  intention  is  manifest  beyood  reasonaUs 

Ml 
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Oct.  Tvbk, 


question.  Then  Is  notblng  on  tbe  face  of 
article  209  evldencdng  an  intention  that  It  abould 
be  applied  to  aDlecedeot  cootracts,  and  tbe 
bisect  tribunal  of  tbe  State  baa  declared  that 
It  cannot  be  ao  applied. 

It  te  impo«alblp,  ODcler  Ibese  drcumstancea, 
to  Buataln  the  JmiRdlction  of  tbe  circuit  court 
upon  tbe  ground,  not  that  the  ell;  had  been, 
but  tbat  it  might  perhaps  be,  allowed  to  ioter- 
poee  to  defeat  tbe  enforcement,  bv  ibe  appro- 
prJBle  meana,  of  pajmeot  or  an  alleged  indebt- 
edness, a  couBtitutiODul  pmviainn  ionpplicable 
b;  tbeordluary  rulesof  law,  andsodetermiued 
to  be  by  the  deliberate  decLslon  of  the  state 
eupreme  court 

Nor  can  it  be  held  that  a  dispute  or  conlro- 
veisy  as  to  tbe  effect  of  the  Consdlutlon  of  the 
United  States  upon  article  209  of  the  Constitu- 
tion of  the  State  was  involved  In  determining 
la  this  action  whether  the  defendant  was  in- 
debted to  tbe  plaintiffs,  and  if  ao,  in  what 


The  prayer  of  the  petition  was  that  Judgment 
might  be  rendered  for  the  amount  claimKl,  and 
alao  that  article  206  mleht  be  declared  null  and 
void;  and  some  con ndcral ions  supposed  to 
bear  upon  tbe  latter  subject  were  addressed 


response  in  lerms;  but  it  does  not  appear  that 
an  order  for  tbe  asaeasment  of  taxes  to  pay  tbe 
amount  awarded  or  for  any  supplementary  pro- 
ceeding of  like  nature,  to  the  entry  of  which 
■aid  article  might  in  any  view  beclalmed  to  be 
an  obstruction,  was  authorized  by  statute  to  be 
made  part  of  the  judgment  in  such  a  case  as 
tbis.  And  the  judgment  was  simply  for  the 
recovery  of  so  much  money,  to  be  thereafter 
collected  as  provided  by  law. 
When,  in  the  instance  of  a  judgment  ren- 
-...  dered  on  contract  in  a  slate  court,  remedies  for 
l**J  ita  collection  eiisIinK  at  the  time  of  the  making 
of  tbe  contract,  are  taken  away,  in  substance, 
by  State  Constitution  or  statute,  and  the  dep- 
rivation enforced  by  the  final  judgment  of  the 
state  courts,  a  writ  of  error  under  section  709 
of  tbe  Revised  Slatutea  enables  this  court  to 
Tindicate  tbe  supremacy  of  the  Constitution 
and  Laws  of  the  United  States  and  administer 


e  proper  remedy;  but  had  this  record  in  its 
.  'esent  shape  conu  before  us  in  that  way  even, 
we  abould  have  had  no  sltemaUTe  save  to  dla- 


mim  the  wilL 

In  cases  originally  brought  in  the  circuit 
court,  or  b;  a  removal  from  a  state  court.  It  la 
made  tbe  duty  of  the  circuit  court  to  dismiss  or 
remand  the  same  whenever  it  appears  that  Ihe 
■ult  does  not  really  and  substantially  Involve  a 
dispute  or  controversy  properly  within  lis 
jurisdiction,  or  that  tbe  puiies  to  tbe  suit  have 
been  improperly  or  coUualvely  made  or  joined, 
either  as  plainufb  or  defendants,  for  the  pur- 
pose of  creating  a  case  oogoizabte  or  remov- 

As  remarked  In  Bernard*  Towmhiv  v,  5fa&- 
bin».  109  U.  S.  358  [27:  WD],  it  has  been  tbe 
constant  effort  of  Congress  and  of  Ibis  court  to 

S event  the  discrimination  In  respect  to  suits 
tween  citizens  of  tbe  same  Slate  and  suits 
between  citizens  of  different  States,  established 
by  the  Constitution  and  Lawa  of  the  United 
titaiea,  "from  being  evaded  by  bringing  Into 
federal  courts  controveisies  I)etween  citizens  of 
S9S 


the  same  State."    We  regard  this  suit  ••  an 
evasion  of  that  character. 

Jlu  judffmeni  of  Out  Cireait  OovH  U  rtventd 
and  (he  eaum  rtmanded,  wiA  Urteiiont  to  dit- 
taiu  Vu  petition. 


ANDREW  CURRIE,  Mayor,  wr  Ai,.,  Trua- 
teearfthe  City  of  SnHBVKPOBT,  Li.,  Flfft, 


ISeeS.  a  Reporter's  eO.  lU 
Handamiu,  I 


ApeUUon  tor  ■  writ  of  mandamus,  oommandlDK 
the  levr  of  a  tai  loclhe  imminent  oi  a  Juii^ent, 
must  be  dlsmlEsed  «here  the  Judgment  itseU  has 
been  reversed. 

[No.  107.] 
ATyuad  Dte.  4.  1888.  Veeided  Jan.  7,  1839. 

IN  ERROR  to  tbe  Cbx:ult  Court  of  the  United 
Blates  for  the  Western  District  of  Louisiana, 
l«  review  a  judgment  for  a  peremptory  writ 
of  mandamus.     Reversfi. 
The  facts  are  stated  in  the  opinion. 
Mr.  Charl««  W.  Homor,  for  plaintiffs  in 


The  nature  of  tbis  n 


D  is  simply  dilatory. 


Jvjtelion  Canal  Co.  S  £ 

The  statute  nowhere  authorizes  tbe  city  to 
guaranty  and  warrant  payment  of  contractors. 

aiaUBaniev.  OrUantNati.  tti.  8  La.  Ann, 
204;  Bank  of  (Mumbict  v.  Okety,  17  U.  B.  4 
Wheat  244  {4:  659). 

Me*»Tt.  T.  Alexander  and  N.  O.  Bbtnah- 
axd,  for  defendants  in  error: 

Instead  of  issuing  an  alternative  writ  of  man- 
damus, it  is  equal^  proper  for  tbe  court  to 
grant  a  rule  to  ahow  cause. 

High,  Extr.  Legal  Rem.  g  508. 

This  is  frequently  done  In  tbe  United  States 

Enox  Oo.  T.  Atpinwall,  60  U.  B.  24  How. 
818  (18: 783):  U.  8.  t.  JIT.  0.  9S  U.  8.  881  (2S: 
236). 

It  is  also  proper  under  the  practice  of  the 
Louisiana  Courts. 

Samgey.  Hotmet,  ISIa.  Aon.  884;  Morritv. 
Wimble.  80  La.  Ann.  1319. 

In  amandamusproceedlngto enforce oollec- 
(ton  of  a  judgment  against  amuniciiral  corpora- 
tion, the  judgment  itself  cannot  be  impeached 
coIlateraUy.  The  respondents  are  concluded 
by  tbe  judgment  at  law, 

Roek  Ittand  Oo.  v.  U.  8.  71  U.  S.4Wall.486 
([S:4lt);  DnrenpflTtv.  0.8.,  Lard,  n  U.  8.  9 
Wall.  409  (19:704);  U.  S.'y.  N.  0.  mpra;  La., 
Xdton.v.  8t.  Martin's  Parith  Poliee  Juro,  111 
U.  S.  718  (38:  674);  High,  Extr.  Legal  Hem. 
8  306. 


contract  of  all  adequate  and  efflcadoua  rem- 

129  r.  s. 


HoOoBKiOK  T.  Whttkeb. 


«dT,  ii  wlthla  tbe  fnblbltion  of  the  Conitltu- 
tioo. 

Van  BoffiBan  t.  Quiiuy,  71  IT.  B.  4  WaU. 
1535  (18:  my.  Wa^y.  S.  0.  108  U.  8.  858  (36: 
8B5):  B/Mi  Co.  CI.  y.  U.  8.  109  0.  8.  7S8  (26: 

Aa  long  ai  a  cit<r  exists,  all  state  laws,  wbetheT 
Id  tbe  form  of  a  statute  or  conitituHoDal  pio- 
riilon  wbicb  witbdraws  oi  restricts  berlaxinE 
powers  BO  as  to  impair  the  obligations  of  tbeir 
coDlracls,  are  abHoiuiel;  toIcL 

See  above  autborities, 

Mr.  C%^/'Ju«(Me  Fuller  dellrend  the  opin- 
ion of  the  court; 

In  this  case  a  peremptory  writ  of  mandamus 
was  awarded,  commandiDglbe  levy  of  a  special 
tax  for  the  payment  of  the  Judgment  rendered 
Id  f&Tor  of  Jacobs  &   Bmitb,  and  againr*   "" 


jurisdictiou.    The  Judgment  must,  therefore, 
be  reveised,  and  tbe  cause  remanded  with  di- 
reciions  to  dismiss  the  petition. 
So  ordered. 


CYRU8  H.  McCOBMICK  BT  al,  Exts,  of 
Ctrds  H.  HoCorhick, 


(See  B.O.  Beporter^  ed.  1— UJ 

Patent  fW  iartetlen—  eharaeiaittitt  of— in- 
fringement— limitation  <^  eknm — firgl  and 
*eemd  etainu—eoratmeUontft^  term  "roek- 
ing." 


^ , -mgiiiBon  a  biDga 

t  t(a  rear  end,  and  tbe  term  "roeloiv "  ts  not 
used  in  tbe  setua  in  wblofa  It  li  uaed  In  tCe  plaint- 
ill's  patent. 

Itb.  Od  a  proper  oonatrtiotlon  of  dahni  1  am)  i 
of  plalnturs  patent,  tbe  defendanta  liai«  not  li^ 
Mivedlt. 

[No.  108.1 
Arsfuod  Doe.  i,  6. 6, 1888.  Dtetdid  Jan.  7, 1889. 

APPEAL  from  a  decree  of  the  Olrcolt  Court 
of  the  United  Btatcs  for  the  Northeni  Dl*' 
trict  of  ItliDoU,  in  favor  of  plaiutift,  for  dam- 
ages Id  an  action  for  the  [nfringGmeot  of  letlera 
Ktent  No.  74,842,  granted  to  Alvaro  B.  Qra- 
m  February  11, 1868,  for  au  improvement  in 
barveaters.     Reverted, 

The  bill  recites  the  invention  by  Alvaro  B. 
Qraham,  the  issue  of  tbe  patent.  Its aaBlgnment 
to  the  coinplalnanl  August  12, 1870,  charges  in- 
fringement of  tbe  first  aod  second  claims,  and 
prays  for  an  Injunction  and  account  of  proflta 
and  damages. 

Tbe  defendants,  by  their  answer  and  proofs, 
insisted  upon  the  following  defenses: 

Firit,  tliat  tbe  complainant  was  not  tbe  in- 
ventor of  the  alleged  improvement  or  any  mar 
terlal  part  thereof: 

Seamd,  that  tbe  defendants  had  not  in- 
fringed ibe  patent  or  employed  the  alleged  im- 
provement claimed  therein; 

mrd,  thai  the  features  of  tlielr  machine,  by 
reason  of  which  tbey  were  charged  with  in- 
friogemeot.  were  found  in  many  prior  patent^ 
recited  in  the  answer,  and  introduced  in  evt 


Fourth,  Ibat  the  patent  was  invalid  for  want 
of  novelty,  and  that  tbe  alleged  fnventtoD  was 
set  forth  and  described  in  varioiis  prior  paleotJ 
recited  in  tbeanswer; 

Fifth,  that  the  patent  was  invalid  by  reason 
of  theallfged  invention  bavlug  been  in  public 
use  and  on  sale  for  more  than  two  years  before 
application  therefor,  with  tbe  knowledge  and 
consent  of  the  patentee; 

Sixth,  that  the  patent  was  invalid  by  reason 
of  tbe  allMjed  invention  having  been  shown 
and  deacriDed  in  a  prior  patent  obtained  by 
the  same  patentee,  under  date  of  July  38.  1867; 
and  by  reason  of  the  fact  that  tbe  application 
tot  tbe  patent  In  auit  was  in  fraud  of  the  rights 
of  the  assignees  under  the  fint  patent; 

Seeenth,  that  the  patentee,  having,  prior  to 
the  application  for  the  patent  of  July,  23, 1867, 
assigned  that  application  and  the  invention 
to  which  it  related,  and  the  exclusive  right  to 
the  machine  exhibited  therein  (having  at  tbo 
time  a  claim  in  that  application  for  the  subject 
matter  here  in  controversy),  could  notlawfully 
by  subsequent  independent  application,  obtain 
separate  exclusive  title  to  tbe  port  of  tbe  machine 
thus  assigned,  or  convey  such  title  to  this  com- 
plainant; 

Eighth,  that  if  tbe  subsequent  patent  (the 
one  in  suit)  were  not  altogether  inTalid,  in 
BO  far  as  It  related  to  tbe  macbine  exhibited  and 
described  in  the  first,  the  aaslgneea  of  the  fint 
patent  had  Hucb  interest  or  equities  In  the  sefr 
ond  as  made  them  necessary  parties; 

Ninth,  that  complaiDant  bad  not  such  titl* 
under  tbe  patent  sued  upon  aa  toenablehim  lo 
maintain  this  suit;  and 

Tenth,  that  tbe  defendants  held  a  license  un- 
der tbe  Graham  patent  of  July  28, 1867. 

SVt' 


«-lt  SOFSKMB  COUBT  OT  THB  UBITBD  BTATSa.  OSK  ' 

The  anawet  abo  draled  (bat  the  oomplahi-  { Ihew  two  clainH,  raferring  the  caae  *»  » 
ant  bad  been  Id  tbe  eajoynieiit  of  tbe  right*   for  hd  account  of  prafltt  and  damiCMi 
and  iotMCM  purporttaf  to  be  aecund  b7  tbe       After  auch  refennce  complaiDant  ealered 
patent;  that  tbe  same  wai  of  Talue;  that  he  was  |  the  recoid  a  valrer  of  proflte  and  - --' 

^tf$tniieK*J^\A  if^  t Sh««ti— Sheet  L 

*«fe,*^S  A-B-aSAHAH. 

KUTBBXBB. 

ITo.  74.841  ?fttBUte3  Feb.'  11,  1868. 


4^2:^    |^E5        'i^r^^ 


Uw  Giaham  patent  of  Trt).  11.  im,  No.  T43<I.  nfened  to 
Opfnlon  ol  tAe  Ooum, 

the  baeli  of  a  roralt; 


and  entered  &  decree  for  oomphUnant  under  I  patented  ImproremenU  ooTend  by  the  flni 
»I>«  120  V.  8. 


HcCowaox  T.  WmnooL 


1-lt 


and  koodA  dmioM  of  the  palent  aued  on,  tod 
•lilt  Uw  complaiiunt  wM  entitlad  to  racover, 
4U1  the  bub  of  on  Mtkbliahed  royalty  or  Uceuae 
fw,  at  tbs  me  of  98  per  mwhln^  meUng 
^Sl.fiOO.  He  aomptited  lotereit  on  tbU  nun  at 
4b«  TBie  of  •  per  «eat  per  anonm,  from  Haicb 
18,  1880— tbe  date  of  theopinloit  of  the  dr- 
t'Ult  court— and  rqnrted  a  total  eum  of  (103, 
884.60  aa  due  llw  oompUloant. 

Both  partial  exoapled  to  (bit  leport— tbe  com- 
4ilaiDaul,  amoDg  otbar  lUop,  on  the  ground 
^Ual  tbe  muiar  eliould  luve  reported  82,882 
•Dachinea,  Inatead  ot  27.800,  aod  ehould  have 
«omptiled  intoreat  fnxn  the  end  of  each  year's 
dnfruigemeot:  andthedefendanti.amongother 
tbtnga,  on  tbe  Rrouod  that  im  eetabUabed  roy- 
:«lty  ihould  have  been  found  and  no  interwt 
Allowed.  These  ezoeptlona  were  argued  before 
-Judge  GrMbtut  AprU  14,  IS,  ]B86,wli00D  April 
-27,  188S,  OTerrulM  all  tbe  ezoepllona  except 
nlioae  by  the  defendants  relating  to  lotereit. 
He  held,  however,  tbatinierast  ebould  be  com- 
iputed  on  tbe  amount  of  denugee  reported  by 
tbe  ninsier,  (Cl.OOO,  from  the  date  of  the  maa- 
■tcr's  report,  and enteiedafloal decree forlW,- 
At8.e0. 

From  this  decree  the  defendants  appealed, 
nod  Sled  tbelr  appeal  in  this  court  October  18, 
1H85. 

The  flrsi  SQft  in  which  this  patent  was  the 
eubject  of  litinlion  was  begun  in  1874  against 
flammon  Jk  Deeriog,  sad  is  reported  in  7 
lllss.  400.  and  8  Bann.  &  Ard.  7.  Tbe  next 
■uit.  begun  Juno  8.  I87T,  against  Gyrus  H.  Ho. 
CormicB  aod  others  Is  now  before  this  court. 
Tbe  opinion,  of  Judgtt  Drummond  and  Dyer, 


«,  iSTt).  against  the  Genera  Lake  Orawtoid 
Manudicturlag  Company,  is  reported  in  11  Fed. 
llep.  188,  The  next  aidt  Was  begun  October 
16,  1888,  against  tbe  Piano  HanutacturlngOom- 
pai^,  aod  la  reported  In  88  Fed.  Rep.  917. 

In  tbeee  caws  tbe  Qraham  patent  was  aus> 
(ained  and  infringement  ot  tbe  first  and  second 
claims  found. 

Complaioant's  patent  was  wplled  (or  Febru- 
ary 11, 1807,  and  Issued  Petn^aty  11,  1808. 
The  dtfendanta  are  not  charged  with  having 
(ksed  tbe  macbfne  therein  shown,  bntwltb  bar- 
ing used  on  a  different  macblne  a  mode  of  tx- 
lachlng  aod  Ultine  the  Bnger  beam  which  com- 
jilBiiitint  insists  inlrlogee  the  first  two  claims, 
riiffie  claims  are  given  in  tbe  optnfon.' 

Tlie  other  facts  of  the  case  are  ststed  in  the 
«[dnion. 

MtMTt.  Robert  H.  Pa^ klDson  and  JiwpA 
'47.  Parkinion,  for  appellania: 

"    "    '        '.  tfomown,  7Biss.  400,  thecase 


lishing  its  validity.  It  was  only  sustained  with 
limitations  to  the  RWclOc  construction. 

The  claims  for  tills  device  were  cODSIanlly  re- 
jected until  limited  to  the  swivellug  joint,  M. 
*a  distinguished  from  a  swlveling  iolol  lo- 
■^ated  elaewbere.  and  to  the  c ''"  ■--■-- 


jirm.  and   these  elements 
«then  "as  eet  forth." 

Whetlter  the  patented  device  is  conddered 
^tb  reference  tu  tbe  pecullaritlee  of  structure 


which  distlngulstied  it  from  fomwr  macblnea 
or  with  reference  to  tbo  mode  ot  operation  iit- 
troduced  l:^  it,  or  with  reference  to  the  iceult 
acoomplished,  defendant^  machine  does  not 
adopt  ^ther,  but  sdherea  to  Sie  prior  type  in 
evwy  respect  in  whkb  Qraham  departs  from  it. 

Toe  departure  which  Oraliam  niade  was  ono 
whidi  noexperieoced  manufacturer  would  ever 
follow.  By  deeboying  the  oapad^  of  the  mv 
cblne  fo(  automatic  adaptation  to  the  lorfaco 
and  dIsturbluK  the  alignment  of  the  bar  when- 
ever tilted,  it  doomed  every  machine  which  in> 
oraporated  It  to  be  banished  from  tbe  market 
and  the  Oeld.  It  was  hastily  abandoned  Irr 
each  of  the  nicoeislve  flrma  that  were  formed 
to  manufacture  It,  and  disappeared  permaneau 
ly  about  the  time  ttw  patent  vrai  iimied. 

Unkst  compUnant  a  claims  are  Hmi^jJ  to  the 
location  of  the  pivotal  Joint,  whhdi  affords  tbe 
rooking  movemeDt  between  tbe  floger  beam 
andlbedtaft  rod,  at  a  point  in  front  of  tbe  An- 
ger iKBm,  and  to  the  ri^d  arm,  by  which  tbe 
Tocltlng  motion  is  Imparted,  each  of  tbe  com- 
binations recited  En  tbe  first  and  second  claims 
is  in  terms  and  substance  anticipated.  If  tbey 
are  eo  limited,  tbe  question  of  tbelr  novelty  and 
patenlabiUlv  Is  immaterial. 

Tbe  crosswise  tilt  was  oM,  and  the  swivel 
Joint  was  tbe  common  means  for  providing  for 
ouch  movement  in  mowing  macbinee. 

Ai.  A  a>.  V.  ZMomotiw  B.  8.  Tnu*  G».  110 
n.  S.  400<S8:  BS8]:  H»n^  v.  OoUm  BlaU  A 
Miner*  Iron  Wtrkt,  137 17.  B.  S7D  (onto,  307). 

The  Qrabsm  machine  contslnlng  the  devloo 
in  controvecsj  was  manufactuted  in  numbos, 
for  sale  in  tbe  spring  of  1863,  put  on  aale,  and 
iD  prtctlcal  use  Ibroughout  the  harvest  of  1868, 
The  seme  waa  true  at  the  harvest  of  1884. 
The  application  was  filed  February  11,  1867. 

The  complainant  could  derive  no  benefit  from 
tlte  1867  patenL  If  It  Is  treated  as  an  applica- 
tion for  a  patent  on  this  Invention,  the  cancella- 
tion of  the  claim  upou  rejecttoo  and  tbe  accept- 
ance of  the  patent  wiibout  it  must  be  treated  as 
a  dedication  to  the  public. 

Janus  V.  OampieU.  104  U.  S.  8M  (SO:  786); 
Milter  V.  Bride^ort  Bnm  Oo.  104  U.  S.  800 
(30:  783)1  Bargini  v.  HaU  Bate  A  Lode  Co.  114 
U.  8.  68  iM:  67i. 

If  an  applicant  dues  not  talie  interest  enough 
in  his  application  to  asoeilain  whether  It  It  filed 
wilbln  twoyeaia,  wbicb  tbe  law  allows  him. 
the  oonseqnencea  must  bll  upon  him  rather 
than  tliat  tbe  manufacturing  iodnstriea  sbuid 
still  to  awsit  hU  convenience. 

Cb.  »7  U.  8. 


1  How,  a08  (11:  103i;  iJoi\m>iidat«a  Fhtit-Jar 
a.  V.  WrtfflU.  04  U.  8.  08  (24:  68);  PitU  v. 
BaO.  2  Blatchf.  820;  BAate  v.  Ooopo',  88  U.  S. 
7  Pet.  a»2  (8:  080);  Smith  4b  9.  Mfg.  0>.  v. 
Bpragve,  188  U.  S.  840  (81:  141). 

The  Orabam  palent  ot  July  28, 1867,  describ- 
ing the  device  here  In  controvert  as  one  of  the 
I Dveniloos  embraced  therein,  predicated  upon  a 
machine  whlcb  would  be  Inoperative  without 


Goti^te 


«-tf 


BrFBBm-  CoDBT  or  thi  Dhitkd  8tate& 


flia  kppUcant  lo  b&re  clolmed  thli  comUiudloi), 
than,  ftflerie}ecthm,eraBedbIadaIm  and  taken 
m  pstenl  wtthoul  h  with  no  leserratioii  u  to 
any  put  of  the  machine  described  thereiD,  oper- 
ated a«  an  estoppel  upon  any  disturbance  of 
tlie  right  of  the  public  thereto  throu^  a  subse- 

Suent  patent  which  disclosed  no  new  inTentiun 
1  lespect  to  this  part  of  the  machine. 
It  would  be  a  mud  upon  the  public  at  large. 
If  Qraham,  bj  this  application,  could  reappro- 
priate  the  subject  matter  to  which  that  patent 

O-SfiUs  T.  JTow,  M  n.  S.  IS  How.  SS  (14: 
601);  Odiornf^.AmetbvryJfaaS'aetory.i  Ha- 
tOD,  38;  amithT.  Ely,  S  HcLsao,  76;  Jama  y, 
CampbtO,  104  U.  S.  &S6<a6:  780). 

If  prior  patents  ever  operate  as  an  abandon- 
ment, they  must  so  operate  at  the  time  they  is- 
■ae,  and  not  after  the  right  has  been  forfdted 
by  Bome  other  reason. 

ifOkr  V.  Bridgeport  Brtui  Oo.  104  D.  8.  860 
(2fl:  TSS);  M<>iAer  Sufe  A  Leek  Co.  Y.Motier.  127 
U.  8.  864  (33: 183);  Godfrey  t.  Eam^,  68  U.  S. 
1  Wall.  817  (17:  684);  Saffofk  Mfg.  Oo.  r.  Bay- 
den.  70  U.  S.  8  Wall.  SiS  (18:  76);  aielceU  v. 
FalU  Ot.  4  Blalchf.  BOO. 

Thue  was  no  established  royalty  or  license 
tee,  and  no  evidence  showing  actual  damages 
of  any  kind.  On  the  contrary,  il  sfflrmatiTely 
appeared  that  there  were  no  damages. 

A  complainant  cannot,  pending  a  teferenco 
to  a  master,  manufacture,  either  by  ingtruments 
executed  t^  himself,  or  by  negotlBtionB  with 
strangeTB,  an  azjMt/aetomessure  of  damagea 
to  be  applied  to  the  trespass  of  defendania  for 
which  this  reference  Is  ordered. 

An  established  rt^al^,  toaftord  any  measure 
of  damages,  muat  be  onewhich  has  been  adopt- 
ed at  the  time  of  the  trespass. 

The  value  of  the  invention  must  be  proved 
by  witnesses  who  state  under  oath,  and  subject 
to  croBs  examination,  the  particular  data  upon 
which  they  hose  their  eadmates. 


having  failed  to  furnish  any  other  competent 
measure  of  damages,  and  baviog  waived  profits, 
must  recorer  oomiwd  damages  only. 

Btaek  t.  Jfuruon,  14  Blatchf.  2S6;  MallAme* 
Y.  Spangmbarg,  14  Fed.  Rep.  860;  Orvenleafy. 
TaULoeklfa.  O*.  nSlalchf.  363;  Setfmowt. 
MeOormiek,  h  U.  B.  16  How.  480  (14:  JOM); 
Wmltingion.  A.  A  Q.BUam  PaeJml  Oo.  v.Sickiee, 
80  U.  B.  18  Wall.  «11  (38:  308);  BlaO;  v.  TAorru. 
Ill  U.  S.  139(38:  873);  Oarrtisonv.  Ciark.Ul 
U.  a.  120(28;  871);  SufetkUfg.  Co.  v.  Hayden, 
70U.S.8WalL  816(18:  76);  .Y.  T.r.Rantom. 
64  U.  B.  as  How.  487  (16:  S16);  Walker,  Fat- 
enla,  B  668. 

No  Interest  Should  have  been  allowed  prior  lo 
the  ascertainment  of  the  amount  due  by  the  de- 
cree of  the  court  which  modified  the  master's 

SOtbti r.iniet»,  61  U.S.  20 How.  878(16:068); 
Moary  v.  WlUtnef,  81  U.  8.  14  Wall.  4*"  — 
868);  Park*  t.  Booth.  102  U.  B.  96  (M 
BootY.La]it8hoMAM.B.B.Co.im  V.i 
(26:  »76). 

Mtttn.  ^^raim  Banning  and  Thomaa  A. 
BftBalmf ,  for  appellee: 

As  pointed  oat  in  detail,  the  flrat  and  second 
claims  of  the  Graham  patent  cover  combinations 
of  mechanisms  that  raoduce  the  floating  finger 


Oei.  Tkb^ 


,  that  enable  it  to  ai __., 

conform  to  the  surface  of  the  ground;  that  yel 
enable  the  driver  to  oontrollahir  adjust  the 
point  of  the  guards  at  any  desired  angle;  thai 
pennit  the  finger  beam  to  be  folded  for  trans- 
portation; and  that  accomplish  all  of  these  re- 
anltd  independent  of  the  main  f  ram& 

The  courts  which  have  passed  upon  the  Qra- 
ham  patent  have  considered  its  fltsl  and  second 
claims  aa  covering  a  machine  accomplishing 
the  objects  and  employing  the  means  enumer- 
ated. 

OraJiam  v.  Oammon,  8  Bann.  &  Ard.  8: 
Graham  y.  MeOormiek,  S  Bann.  &  Ard.  244; 
Qraham  v.  Oenmia  Lake  Ora^Ori  Mfg.  Co.  11 
Fed.  Rep.  145;  Qroham  v.  Flatio  Mfg.  Oo  S3 
Fed.  Rep.  817. 

The  1867  patent  was  intended  to  cover  one 
part  of  the  Cfrabam  machine,  and  the  1868  pa- 
tent another  and  distinct  part. 

MeMiOaa  v.  Ban,  5  Baun.  &  Ard.  274. 

It  is  a  good  defense  to  a  suit  on  a  reissue  to 
show  that  the  commissioner  eiceedad  his  au- 
thority in  granting  it. 

JfoAn  T.  Harwod.  113  U.  S.  859  (28:667). 

Tlie  statute  only  gives  a  reissue  when  the 
original  is  detective  by  inadvertence,  accident 
or  mistake. 

Leggeit  v.  Aeery,  101  V.  8.  866,  308  (2.'i:866. 
806). 

The  grant  of  a  subsequent  patent  for  an  in- 
venrion  Is  an  estoppel  to  the  patentee  to  set  up 
any  prior  grant  for  the  same  Invention,  which 
is  mconHistenl  with  the  terms  of  the  last  grant. 

BarrtU  y.  EiOl,  1  Mason,  478. 

A  party  having  deliberately  abandoned  his 
original  applicaiion.  in  order  that  In  a  new  one 
he  may  present  his  invention  In  a  more  com- 
plete and  perfect  form,  and  who  receirea  a  pa- 
tent through  the  medium  of  the  later  ^)plica- 
don,  cannot  be  permitted  subaequently  to  re- 
viye  the  old  one. 

Ee  parte  Bramuidl,  Dec  Com.  Pat  (1870) 
76:  Bnparte^^de.  Dee.  Com.  Pat.  (1871)  HI; 
Cate  of  Jeua  Jopiing,  8  Pat.  Oil  Oaa.  1088. 

Qiuam's  two  inventions  being  proper  sub- 
jects for  separate  patents,  It  waa  competent  for 
the  office  lo  require  a  diviaion  and  separate  ^>- 
pUcations. 

Godfrey  ▼.  Banu*.  68  U.  8.  1  WaU.  884  07: 
686):  &  parte  neginbotAam,  Deo.  Com.  Pat. 
(1876)  M;  f^ffolfc  iffg.  Oo.  1.  O^isn,  70  U.a 
8  Wall.  815  (IS:7S). 

If  an  application  Is  pending  for  a  patent  for 
several  improvements,  a  new  application  may 
be  made  for  a  patent  tor  one  oi  them. 

A'nfwr  v.  BramttioTf,  7  Blatchf.  68fi;  MeUO- 
tan  V.  Bea,  6  Bann.  &  Ard.  368. 

This  class  of  inventlona  may  baexoeriment- 
ed  with  in  publlci  and  it  has  been  repeatedly 
held  that  two  or  three  years  is  s  very  reasona- 
ble time  in  which  to  complete  an  invention  of 
this  kind. 

Wheeler  v.  Bueeei,  Dec.  Com.  Pat.  (1873)  K; 
KMm  V.  Johnum,  Id.  88;  BUtabeth  y.  JTteftot- 
sen  PaBement  Oo.  B7  V.  H.  184  (24:1004);  Oagln 
v.  Ogden,  86  V.  8.  18  Wall.  184  (31:828). 

There  was  neverany  delay  on  Graham's  part, 
or  on  the  pari  of  his  solicitors,  of  which  he  had 
any  knowledge.  In  filing  or  prosecuting  hit 
applications.  This  being  tlie  case,  bis  two  ap- 
plications must  be  oonsideied  aa  a  part  or  coo- 
U»U.  ft. 
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tlnnalkm  of  the  Mine  sinoeeding,  k>  that,  on 
ibia  qDHlkm,  the  oomputtotuit  is  entitled  to  the 
tune  protcMiDn  a*  It  the  patent  wied  on  bid 
been  iuoed  on  the  flnt  epplicatioo;  and  the 
drcumstBDcef  we  nich  that,  it  DeoeMor]'  for 
the  complainant's  protection,  the  flrat  applica- 
tion ihould  be  conddered  aa  filed  at  the  tune  It 
was  placed  in  tbe  hands  of  Huiui&CompaD7, 
Ibe  flrat  of  1864. 

Smil/i  T.  Ooodyear  D.  V.  Co.  98  D.  B.  000  (SB: 
«B6);  OoHfrey  v.  Eama,  88  U.  8.  1  WaU.  817 
(17:684);  SinflWT.  Braunidmf.  TBlatehf.  BSls 
Belt  y.  Danidt,  I  PUb.  Fat.  Caa.  877;  Hi>w>  V. 
NeKlon,  2  Fl»b,  Pat.  Cm.  583;  Bland^  r.  Qrif- 
m,  8  FiBb.  Pal.  Cat.  016;  Jona  v.  BeuaO,  « 
Fish,  Pat.  Caa.  864:  Goodyear  D.  Y.  On.  t. 
WiliiM.  7  Pat.  Off.  Oaz.  45;  Bmrj/  y.  Pk-aneet- 
town  Saap-SCoiM  Stam  Co.  3  Bann.  &  Ard.  228; 
BiTdteU  T.  MeDonaid,  «  Fat.  Off.  Gaz.  682; 
Ctm  V.  Battiiigt,  7Pat.  Off.  Gaz.  SS8i  Expartt 
Howa,  Dec.  C^.  Pat  (1872)42. 

In  the  Dolpb  patent  it  b  difficult  to  dndany 
mecbanUm  which  was  intended  to  lecnie  tlte 
peruliar  motiena  which  la  in  the  patent  to  Qra- 


perulia 


Oraham  t.  Qamman,  8  Bann.  &  Ard.  10. 

Tbe  Aultnutn  patent*,  the  laal  of  which  wa* 
a  reiasue,  do  not  anticipate  the  Graham  inven- 
tion, because  they  donot  provide  totaoyrock- 
inf!  motion. 

Oraliam.  Oeatva  Lake  Ormi;foTd  Mfg.  (h. 
11  Fed.  Rep.  144. 

The  Zug  patent  hu  been  before  the  court 
from  the  beginnjog  of  the  Graham  litigation. 
In  Oraham  t.  Oammon,  8  Bann.  &  Ard.  9, 
Judge  Blodgetl  aaid:  "It  U  contended  that  in 
Ibe  model  uf  tbe  Zug  patent,  which  is  put  In 
evidence,  there  Is  a  provision  for  the  rockiDg 
or  rolling  of  tbe  finger  bar;  but  I  must  say  that 
I  can  flna  no  such  leature,  either  in  the  sped- 
flcation  or  modeL" 

The  patent  to  K.  BaU,  of  October  18,  ISSO, 
does  not  have  Graham's  mechanism,  nor  any 
rocking  motion  of  the  finger  bar;  It  does  not 
have  tbia  vibrataUe  link,  nis  arm  II,  oor  his 
nrivel  joinu  H  and  H'. 

OraAam  v.  OamTiwn,  8  Bann.  &  Ard.  10. 

In  the  Baitlett  and  Dodge  mechanism,  there 
It  no  poasllile  derlce  In  tbe  patent  for  tbe  rock- 


OraMam  T.  Oammon,  8  Bahn.  &  Ard.  10. 

The  patent  iaaoed  to  Andrew  Wemple,  Jan- 
naiy  20,  1867,  waa  before  the  court  In  Qraiiam 
V.  Gammon,  bat  was  held  Insuffldeut  as  a 
ground  of  defenae. 

Graham  V.  Qamnum,  8  Bann.  &  Ard.  11. 

Tbeae  several  patents  do  not  embody  the  en- 
tire  tnventionsecnredto  tbe  complainant  In  his 
letters  patent, 

Jmhaetmr  v.  Butrk,  101  D.  B.  660  (26^7). 

In  bis  specification,  Just  before  the  claims, 
Graham  says:  "Having  thus  described  a  ma- 
chine embodying  all  my  Improveioenta,  1  de- 
clare that  I  do  not  limit  my  new  comblna- 
tiona  to  tbe  particular  forms  tepreaented  in  the 
drawings,  but  intend  to  vary  tbe  form  and  coo- 
itructlon  of  ibe  membos  ol  the  combhiBliooa, 
(s  to  nae  equlTalent  members  in  their  places, 
aa  drcnmitances  mav  render  ezpedienL''^ 

Tbia  dense  sbonld  be  regarded  as  a  part  of 
(he  dalm^nd  aa  explaining  Ita  meaning,  appli- 
1S&  D.  S, 


cation  and  extent.    This  part  id  the  dalnk. 
sianda  precisely  aa  it  waa  In  the  original  ap|di- 

La  Biu  V.  Wettem  BUttrte  Oo.  88  Tad. 
Rep.  89. 

The  evidence  shows  Ur.  Graham  to  be  th» 
first  who  boa  really  accomplished  thla  deetrable- 
tUtiag  or  tipping  motion. 

Graham  v.  Gammon,  8  Bann.  &  Ard.  11. 

The  dilTerencea  between  defendanta*  aod 
complainant's  machinesare  differencee  of  form, 
and  not  of  subatance. 

Oraham  v.  Geneva  Lake  Orawford  Mfy.  Oo, 
II  Fed.  Rep.  147. 

After  Jvdgt»  Dmmmond  and  Dyer  bad  an- 
nounced tbdr  decision  in  favor  of  the  com- 
plainant, Uarch  18,  1880,  Uie  defendants  filed 
a  petition  for  a  rebearinc. 

Sucb  petitioiu  are  addressed  to  tbe  discretion, 
of  tbe  court.  They  migrant  tbem,  or  retnae 
them,  and  their  action  In  either  caae  la  not 
open  to  revlaw  In  this  court. 

Pomeroy  v.  State  Bank  <^  Indiana,  68  U.  8, 
1  Wall.  6B7  (17:640):  Henderton  y.  Moort,  9  0. 
S.  S  Crancb,  11  (3:23);  .ifazandrui  ifarin«7nj. 
Oo.  V.  FiMinf,  B  U.  8.  S  Cranch,  1ST  (8:74h- 
MeLam^an  v.  Onieertal  M*.  Oo.  26  U.  8.  1 
PeL  188  (7: 98);  17.  S.  V.  Bw/orrf,  28  U.  a  8  Pet. 
S3(7:GaShA(tTv.  ffratt,  17  U.  8.  4  Wheat.  21» 
(4:568);  Uunt  v.  Smith,  20  U.  S.  7  Wbeat  S48^ 
(6:446);  Avum  v.  Oiarke.iSV.  B.  4How.  4  (lit 
860). 

In  an  action  at  law  for  tbe  Infringement  of  a. 
patent,  the  plaintiff  can  recover  a  verdict  for 
only  tbe  actual  damages  which  be  has  sustained; 
and  the  amount  of  each  royalties  or  license  fee*> 
as  be  has  been  accustomed  to  reoelvetrom  third 
persons  for  tbe  use  of  the  invention,  with  in- 
terest tberean  from  the  time  when  Ib^  should 
have  been  paid  by  the  defendant*,  it  generally, 
tbongh  not  always,  taken  as  the  measnre  of  htS' 
damages;  but  the  court  may,  whenever  the  di^ 
Gumstancee  of  tbe  case  appear  to  require  it.  In- 
filet  vindictive  or  punitive  damages, W  render- 
ing Judgment  tor  not  mae  than  tnrloe  ttw- 
amount  of  tbe  verdict 

Set/mour  v.  MeOormiek,  07  U.  8. 16  How.  489- 
a4:i(e4)i  TOffhrnan  v.  Praetor,  126  U.a  148  (81 
eeitiiLoooTaotiMSctfetyTrwk  Ch.  y.  Put.  B.  On. 
6Bann.AArd.  B18:J((Wrwy.  Whitney,  BITJ. 8. 
14  Waa  668  {SO^;  LitOtflOd  v.  Btrry,  38  U. 
B.aiWaU.  2B9(S3:681>. 

Wbeie  a  patentee  baa  dearly  suffered  a  ma- 
terial lost  m  the  defendant's  use  of  his  inven- 
tion, and  baa  t^odnced  all  the  evidence  of 
which  tbe  nature  of  tbe  case  admits  toestabliah- 
the  amount,  there  baa  never  yet  been  a  case  in. 
which  hts  recovery  hat  been  resttlcted  to  nomi- 
nal damagea. 

iVeSMsff' v.  IT  6^  28  Fat  Off.  Gaz.  1029. 

The  general  rule  that  an  eaiablisbed  royal^ 
or  Ucenae  fee  oonstitales  the  true  criterion  or 
damages  can  only  be  applied  where  there  it  a 
fixed  and  established  price  at  which  a  Ucenae  la^ 
granted. 


i;Matthmuv.^ngenb^,U'fftA.Bep. 

It. 

An  established  license  tee  Is  competent  and 
aatisfactory  evidence  of  tbe  value  of  a  patent, 
right,  because  tbe  price  which  it  commaada- 
between  those  who  sell  and  pgiohaM  It  la  tta» 
beat  criterion  of  11*  value. 
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Bunuma  Oomr  ov  thx  Vxtved  Statm. 
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«,  ;6  TM.  Rep.  «80:  Ifat. 

Q>.  19  Fed.  Itep.  SIT. 

Then  belag  no  Mtabllthed  pitent  or  Ilcenie 
ttt  la  ths  cue,  in  order  to  got  a  filr  meaBore 
of  dunagcfl,  or  ereo  an  approximation  to  It 
gtoknl  etiaenoe  muM  neceM&rilj  be  reeorted 
to. 

BugMl^.  CkT..aqtbtt,70n.as  Wall 

He  !■  die  flnt  Inrenlor  Id  tlie  Miiee  of  the 
Act,  and  entitled  to  a  patent  tor  hb  Invention, 
who  liM  fliat  perfected  and  adapted  the  tame 
1o  Dse:  and  notll  the  ioventlon  u  so  perfected 
•nd  adapted  to  os^  It  b  not  patentable. 

Bttdv.  Outter.l  St<HT.fiB0i8Robl},  Pat.  Oai. 
Ml  WkiUv.Atlm,2mai.  FM.  Caa.  4M :  A>6- 
^rUv.Beed  Tarptio  Cb.SFlab.  Pat.  Caa.  OSl; 
Howv.  ^N<fanM>Ml,lFlib.PatCaB.lW;JEUs- 
«artt  T.  JRelobm  Atwinmf  O).  97  C.  B.  184  (34i 
VOWi. 

His  acta  are  to  be  conatmed  UbenUly;  he  {■ 
not  to  be  ealopped  b;  Itceodag  a  few  penooa  to 
nae  bia  inTention  to  aacertaio  Ita  utility,  or  bj 
an;  aach  acta  of  peculiar  lodulseDce  ud  use 
aa  may  falrlj  condit  with  'in  clear  Intention 
lo  bold  tbe  Bicliuive  prlTllege. 

Jmni%g»  t.  Piem,  16  Blatcbf.  4St,  S  Bann.  & 
Ard.  860;  inni*  v.  OU  City  Boiler  T^orkt,  22 
FM.  Rep.  780;  CbmpMI  v.  N.  7.  9  Fed.  Rep. 
V)8:  Etiuibtth  v.  Niduiiton  Pavement  Co.  97  C. 
■).  124  (24:1000)1  MtUv*  y.  SiMee,  4  Hason,  108; 
t  Robb,  Pat.  Cao.  SOO;  Draper  t.  Watilei,  8 
ilann.  A  Ard.  830,631. 

Tbe  mere  fact  tliat  a  new  article  Is  ahown  In 
the  drawings  of  a  patent  for  a  machine  would 
notofitaelf  Man  abandonment  of  tbe  new  artl- 
«la,  which  would  properlj  be  the  aublect  of  a 
4Ut«eDt  patent,  until  the  etatutorj  forfeiture  of 
uae  for  two  veanbad  been  incuired. 


<lB:n);  Wihm  V.  (TuUv,  36  Fed.  Rep.  1S7: 
Ft.  FarmJfae^neOo.v.  ifartb,  19  Fed.  Rep. 
W7,  90  Fed.  Rep.  117;  OruAam  r.  MoOr^A, 
11  Fed.  Rep.  8S9;  OroAam  r.  Omara  Lake 
OrawfiTd  lOf.QKa.  188;  JfeiKIlM  v.  Beei, 
1  Fed.  B^  723;  CUttt  t.  ITow  Totm  On.  19 
Fed.Bm.«M:  (MmxKrv.  OKJK&,  18 Blatcht 
110,  a  Yei.  Rep.  806;  Bait«m  Paper  Bag  Co. 
T.  Standard  Paper  BiiiOe.V>  Fed.  RepL  OS. 


This  Is  a  suit  in  equity,  broufdit  in  the  Cir- 
cuit Court  of  the  United  Staiea  tor  tbe  North- 
.«ra  District  of  lUinoti.  by  Hugh  Graham 
aaatnat  Cyraa  H,  HcCormlck,  Leander  J.  He- 
Cormich,  and  RobeH  H.  McCormick,  on  tbe 
«Ui  of  June,  1877,  founded  op  the  alibied  in- 
fringement of  letters  patent  Ku.  74,848,  nanlcd 
lo  Alnia  B.  Qrabam,  Febniarr  11, 1866.  for 
an  "  Improvement  in  harrestera.  In  ibe  course 
of  the  aoit  tbe  defendant  Ojnn  H.  McCor 
mlck  having  died,  bis  executor,  Cjros  H.  Hc- 
Cormlck, and  hla  executrix.  Nettle  Fowler  Mc- 
Oormlck,  were  rabalJluted  aa  defendaota  in  bis 
atead. 

The  defeoaea  aet  Dp  io  the  answer  were  want 
of  noral^  and  noalnfrfngemeDL  After  issue 
Joined,  prooti  wen  taken  on  both  sidea,  and 
«o  (be  Mth  of  April,  IBSS.  tbe  coon  made  an 


loteriocutoiT  decree,  holding  the  patent  to  bt 
valid  aa  reftaided  Its  Qiat  and  second  clalnu,  de- 
creeing that  (he  defendants  had  infrloged  tboM 
claima,  awarding  a  recover]'  ot  profits  lo  the 
plaintiff  from  the  13th  of  August,  1370,  tbe 


a  master  to  take  an  account  of  profits  antTdi- 
ages.  On  the  21st  of  Jaly,  iBSi,  tbe  nusler 
imde  a  report  awarding  a  sum  of  rmyaej  tn 
favor  of  the  plaintiff  to  which  both  pnrtJM 
filed  exceptions.  On  a  hearing  tbe  oourl  sua 
tained  some  of  the  defendants'  exceptions  and 
overruled  all  otbera,  and  renderM  a  mnney  de- 
cree in  hvor  of  the  platnliHw  Both  putiei 
prayed  appeals  to  this  court,  but  the  (mudUB 
old  not  perfect  bis  appeal  Since  (be  recorJ 
was  filed  in  this  court,  the  plalniiff  has  died, 
and  his  administrator,  Peter  Wbitmer,  has 
been  aubatltuted  in  bia  place  aa  appellea. 


patent,  is  to  obtain  a  greater  capacitr  of  move- 
ment  In  a  fioatlng  Bnger  beam,  while  retalnlog 
its  connection  with  a  gearing  carriage  that  & 


entee  "  conuats  of  the  combination  of  tbednger 
beam  with  tbe  gearing 'carriage  bv  meausof  a 
vibratable  link  extenoiag  crosswise  to  the  fine 
of  draft,  a  draft  rod  extending  narallel 
the  line  of  draft,  and  two  swivel  joints,  U 
for  the  vlbratable  link,  and  Ae  other  fa 


Id  wiUi 
tbe  one 

.      -     for  the 

draft  rod,  so  tliat  the  finger  beam  can  rise  and 
fall  at  either  end,  and  rock  forward  or  back- 
.ward  independentiv  of  the  narlng  carriage, 
while  maintaining  its  coonecUon  with  It;"  and 
that  hi>  "  next  improvement  consists  of  tbe 
combination  of  the  finger  beam,  gearing  car- 
riage, vibratable  link,  dmft  rod,  and  sfrivel 
Joints,  with  an  arm  connected  with  tbe  finger 
beam,  to  enable  it  to  be  rocked  for  thp  purpose 


TheapedflcationfurtheraaTs:  "Hyimprova 
mente  may  be  embodied  In  a  macbme  having 
the  flnser  beam  arranged  in  advance  of  the 
axial  Ime  of  tbe  shaft  or  arbor  of  the  driving 
wheel,  or  arranged  in  the  rear  of  that  axld 
line.  In  tbe  former  case,  the  vibratable  link 
that  coonects  the  finger  buim  with  the  gearing 
carriage  will  be  arracKed  in  advance  of  the 
driving  wheel,  and  In  the  lat:eioase  in  theresr 
of  the  driving  wheeL  In  the  formercase,  also, 
tbe  rod  hereinbefore  called  a  'draft  rod'  a>e- 
cause  the  alrain  to  which  H  Is  subjected  is  a 
pulling  strain)  becomes  a  pushing  or  thrust  rod, 
aitd  connects  tbe  inner  end  of  the  finger  beam 
withlberearoftbegeaiinKcarrlage.  Inthefor-  [4] 
mer  case,  the  radiua  bar  for  the  reel  and  rak- 
ing platforoi  connects  with  tbe  rear  end  of  the 
~ig  carriage,  and  In  tbe  latter  case  with  its 


front  end.  I  prefer  to  construct  a  harveatins 
jnacbine  with  the  flnoer  beam  In  the  rear  of 
the  line  of  the  axle  of  the  driving  wheel,  and. 


t  ia  mproaanted  ta  0te  aeoom- 
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of  embodjing  them  In  a  worUng  machine." 

There  are  twdve  figures  of  diBwings.  The 
apMificatlon  states  that  the  machine  ifi  what  ia 
nommonlT  called  a  "  combined  machine;"  aod 
l8  adaptca  to  reaping  and  mowing;  that,  when 
used  fm  the  fonner  porpose,  it  ia  arraaged  aa 
represented  in  figures  1  to  6;  that,  when  used 
fur  the  latter  purpose,  certain  of  iu  patta  are 
removed,  as  utereinafler  stated,  and  a  grass 
divider  issabatituted  for  the  grain  divider,  at 
the  outer  end  of  the  finger  beam;  and  that  the 
gearlDg  which  imparta  motion  to  the  sickle  and 
lecl  la  mounted  upon  a  carriage.  A,  which  la 
supported  by  two  runniitg  or  giuund  wheels, 
and  is  provided  with  a  tongue  to  which  the 
faoises  are  liitcbed. 

The  parts  of  the  speciflcatloD  which  relate 
peTtlcuurly  to  the  iubjecl  matter  of  claims  1 
and  S  are  aa  follows:  ''The  finger  beam  O  of 
the  machine  projects  at  one  aide  of  the  rear  end 


the  I  _ 
crank  wristfT  of  the  crank  stiaft  D*.  bv  m_..  . 
of  a  connecling  rod,  J.  The  finger  oeam  is 
connected  with  the  rear  end  of  the  gearine  car- 
riage in  the  following  manner:  the  end  of  the 
beam  nearer  the  carriage  la  provided  with  a 


a',  whlcn  connects  the  shoe  with  one  end  of  a 
vlbratable  forked  link,  L,  whose  other  end  ia 
connected  by  a  swivel  Joint,  H,  with  a  brack- 
et, N,  secured  to  the  rear  of  the  geflring  car- 
riage. This  swivel  joint  is  formed  b;  a  cross 
head  (m.  Fig.  1' ),  the  center  of  which  is  bored 
traoBvenely,  to  permit  a  journal  formed  on  the 
endof  the  lorkedlinkLtotumlnlt.  Tbeerds 
of  the  crofls  headman  formed  into  journals, 
which  tOTD  in  bearings  upon  the  bracket  N. 
Hence  the  finger  beam  can  both  rise  and  fall  free- 
ly at  either  end,and  rock  forward  and  backward 
without  twisting  the  link  that  forms  ita  connec- 
tion with  the  gearing  carriage.  Moreover,  the 
axis  of  the  cross  head  m  of  the  swivel  joint  is 
arranged  In  line,  or  thereabout,  with  the  axis 
of  the  OMik  ahaft  D*.  that  imparts  motion  to 
the  cntter,  so  that  such  rising  cr  falling,  or 
rocking,  does  not  materially  change  the  dis- 
tance between  the  crank  shaft  and  the  cutter. 
Tbe  shoe  E  of  the  finger  beam  is  connected 
also  with  tbe  front  end  of  tbe  gearing  carriage 
by  a  draft  rod,  0,  and  tbe  connection  between 
tbe  rear  end  of  this  draft  rod  and  the  said  shoe 
18  a  swivel  Joint,  M',  of  which  the  Joint  pin  a' 
of  the  vibratablelinkLIstheloogiludinalazis, 
anditf T-beadm' tbehorizontalaiis.  Tbisawiv- 
el  joint,  therefore,  while  mBlntainingafinn con- 
oK^tlon  with  the  draft  rod,  gives  free  play  for 
both  the  longitudinal  aiul  rocking  movements 
of  the  finger  beam.  Hence,  when  the  machine 
Is  used  for  cutting  grasa,  the  said  flncer  beam 
may  be  left  free,  not  only  to  rise  and  fall  at 
either  end,  but  also  to  rock  or  lo  be  rocked 
forward  and  backward,  so  that  the  points  of 
its  guard  flngen  incline  toward  or  from  a  hor- 
izontal plane.  In  order  that  the  flnger  beam 
may  be  rocked  tnr  the  conductor  of  the  ma- 
cbrae,  the  vlhratable  link  L  is  fitted  with  an 
ie»  V.  R.  n.  8.  Book  S3. 


to  the  gearing  canian  near  ib  forward 

end.  The  upper  end  of  Uils  lever  P  extendi 
within  tbe  reach  of  the  driver,  who  sits  upon 
the  driver's  seat,  Q,  so  that  he  ma;  rock  tba 
finger  beam  by  moving  the  said  level  to  and  fro. 
TblB  rocking  lever  P  is  fitted  with  a  spring 
bolt,  whose  end  can  engage  In  any  one  of  a 
number  of  notches  formed  in  a  segment,  R, 
which  Is  attached  to  the  searing  carrlam  oon- 


deslred  poeitioa  by  the  engagement  of  the 
spring  bolt  In  tbe  appropriate  notch.  The 
rocking  lever  Is  fitted  wltn  a  lever  handle,  j>, 
and  rod  connecting  with  the  spring  bolt,  by  |.-^ 
which  the  spring  bolt  ma;  be  withdrawn  from  i-^' 
the  notched  segment  and  held  disengaged  there- 
from during  the  movement  of  the  lever.  In 
order  that  tbe  connection  between  tbe  cutler 
on  the  finger  beam  and  the  crank  ahaft  on  the 
gearing  carriage  may  not  obstruct  the  free 
rocking  of  tbe  finger  beam,  tbe  connecting  rod 
J  is  connected  with  tbe  cutter  I  by  means  of  a 
swivel  joint,  S,  consisting  (see  Fig.  1' )  of  a 
head,  t,  that  U  pivoted  to  tbe  cutter  stock  (by 
a  shajik  that  extends  lengthwise  therewith,  and 
turns  in  ;an  ear,  t',  secured  to  the  end  of  the 
cutter  stock),  and  of  a  cross  pivot,  «*,  that 
passes  through  tbe  said  bead  and  through  two 
ears  formed  upon  'Jie  connecting  rod  J. 

There  are  ten  claims  in  thepatent,  claims  1 
and  3  being  as  follows:  "  1.  Toe  combiuatioD, 
as  set  forth,  in  a  harvester,  of  the  finger  tieam 
with  tbe  gearing  carriage,  by  means  ot  the  vl- 
hratable link,  the  draft  rod  and  the  two  swivel 
Joints  M  and  M ',  so  that  the  finger  beam  may 
both  rise  and  fail  at  either  end,  and  rock  for- 
ward and  backward.  2.  The  combination,  as 
set  forth,  in  a  harvester,  of  the  finger  t)eam, 
gearing  carriage,  vlbratable  link,  oratt  rod, 
swivel  joints,  and  arm,  by  which  the  rocking 
of  tbe  finger  beam  is  controlled." 

It  will  conduce  to  a  solution  of  tbe  questions 
Involved  in  the  case,  to  give  a  history  of  the 
progrees  of  the  application  for  tbe  patent 
through  the  Patent  Office,  as  gathered  from 
certified  copies  o*  ihcae  proceedings  found  in 
the  record:  On  the  4th  Of  December,  186S,  tbe 
patentee,  Alvaro  B.  Graham,  aa  assignor  to 
himself.  ■WiUlam  B.  Werden,  and  Cyrus  A. 
Werden,  filed  in  tbe  Patent  Office  an  applica- 
tion for  a  patent,  which  was  sworn  to  by  him 
on  tbe  25th  of  Pebruaiy,  1804.  The  specifica- 
tion of  this  application  stated  that  one  object 
of  the  Invention  was  tbe  free  passage  of  tbe 
finger  bar  over  the  ground,  and  the  perfect 
movinff  of  It  (o  adjust  Itself  to  the  inequalities 
of  surface  over  which  It  might  pass;  and  that 
another  object  of  the  invention  was  the  cutting 
in  a  proper  manner  of  lodged  grass  or  grain. 
It  also  stated  that  the  machine  had  a  finger  bar, 
I,  the  inner  end  of  which  was  attached,  by  a 
joint,  A,  to  a  bar,  J,  which  was  at  the  rear  of 
the  main  frame,  A,  and  was  connected  thereto, 
at  ita  left  hand  side,  by  a  swivel  or  universal 
Joint,  E,  such  ioint  being  composed  of  a  rod,  [7] 
i,  which  was  allowed  to  turn  In  a  bearing,  j, 
attached  to  the  main  frame,  the  end  of  the  bar 
J  being  cylindrl-'al  and  allowed  to  turn  in  the 
rod  i;  that  the  joint  E  admitted  of  tbe  bar  J 
and  finger  bar  I  being  raised  vertically,  and  also 
599 
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tuiiied  moie  or  ksi  down  towards  Ibe  gtoi 
u  mlgbt  be  required;  that  this  adlustment  of 
the  flngen  and  alckle  wm  effected  through  the 
medium  of  a  lever,  U,  whkh  waicoaiwcted  by 
a  rod,  I,  with  an  upright,  tn,  on  the  bar,  J)  that 
thie  lever  H  might  be  retained  In  anj  detdred 
position,  within  the  wope  of  iU  movement,  bj 
means  of  tt  perforated  ou,  »,  into  the  holos  of 
whi<Aa  fdnon  the  lever  caught;  tliatUie  fluger 
har  I  might  be  raised  aeparaMy  bom  Ibe  Joint 
i,  as  a  c«nler,  through  (he  medium  of  a  lever, 
N,  which,  like  the  lever  H.  was  attached  to  the 
main  frame  A,  and  h'adacbainorciirl  attached 
to  lu  lower  end,  laid  cb^n  or  corJ  pudng 
around  apulley,  g,  on  the  bar  J,  and  being  at- 
tached to  the  upper  end  of  an  upright,  r,  attaohed 
to  the  finger  bar  at  the  joint  A/ that  iMtb  ban,  I 
and  J,  might  be  devated  almultaneouely  bj  a 
lever,  O,  which  was  also  attached  to  the  main 
frame  A.  and  bore  at  lla  lower  eod  on  another 
lever,  P,  the  outer  end  of  wbkh  waa  connected 
I^  a  chaiD,  «,  with  the  bar  J:  that  the  lever  O 
might  be  retained  at  bd;  denred  potn^  wlthtn 
the  scope  of  its  movement,  by  means  of  a  rack 
bar,  P'i  thaL  in  case  an  obstruction  presented 
itself  to  the  inner  end  of  Uu  finger  bar  I,  the 
lever  O  was  actuated  In  order  to  raise  mch  end 


the  lever  N  was  actuated;  and  that  the  applicant 
dldnot  claim  the  conaectlngof  the  finger  bar 
I  to  the  bar  J,  by  a  Johit  A,  for  that  had  been 
previously  done. 

There  were  five  claims  In  the  specification, 
thefiisttwoofwhlch  weteasfollons:  1.  "The 
attaching  of  the  bar  J  to  the  main  frame  A 
by  means  of  the  swivel  or  universal  Joint  K, 
when  used  in  combioalton  wiUi  the  finger  bar 
I,  attached  to  it  by  a  Johit,  A,  and  this  I  cl^m 
irreopecttva  of  any  peculiar  podtlon  of  the 
parts  or  particular  application  of  the  same  to 
the  frame  of  the  machine,  so  long  as  the  desired 
result  la  obtalDed."  9.  "The  arrangement  of 
the  lever  N,  chain  or  ooid  p,  and  upright  r, 
substantially  as  abown,  for  rising  Ibe  outer 
end  of  the  finger  bar  1,  as  set  forth."  On  the 
80th  of  December,  1860,  the  Patent  Office  re- 
jected clidme  I  and  3  on  a  reference  to  prior 
patents.  On  the  S4lh  of  March,  1666,  the  ap- 
plicanteraMd  claims  1, 3  and  8,  and  substituted 
for  claim  1  the  following:  1.  "The  combina- 
tion of  the  finger  bar  I  and  bar  J  attached  to 
the  frame  A  bv  means  of  the  unlvenal  joint  or 
swivel  K,  in  toe  manner  and  for  the  utirpoee 
herein  qiedfied."  On  the  4th  of  April,  1B66, 
the  I^teot  OfiSce  rejected  thissubultuted  claim 


filed  March  84, 1866.  the  effect  being  to  limil 
the  Invention  wimed  under  the  patent  to  the 
two  clalma  aOowed  October  1. 1860,  and  the 


uvwvu  \m*umr  A,  low,  nuu  uit 

IS  granted  July  38, 1867,  as  No.  67,041. 

with  those  IWD  claims,  which  In  no  manner  re- 
]at«  to  any  question  Involved  in  Ibe  present 


and  on  the  11th  of  February,  1867,  Hr.  Graham 
filed  an  application  which  reaulud  In  the  patent 
in  suit.  Ho.  74,843.  issued  February  11.  1868. 
CUims  1  and  3  of  the  spedflcatlon  of  that  ui- 
plicaiioD  orlginallv  read  as  foUdw*:  1.  "  The 
combination,  in  a  harvester,  of  the  finger  beam 
with  the  Bearing  carriage,  by  menus  of  a  vi- 
bnitable  Hok,  draught  rod,  and  two  swivel 
joints,  so  that  the  finger  beam  may  both  rite 
and  fall  at  either  end,  and  rock  forward  and 
backward,  subelaQtially  as  set  forth."  2. 
"Thecombination,ioaharTesler,of  the  finger 
beam,  gearing  carriage,  1'"'',  draught  rod. 
swivel  Joints,  and  arm,  by  whldi  the  rocklofi 


made  In  the  Hiecificatlon.  On  the  Wrb  ol 
JnlT,  1867,  the  Patent  Office  rejected  claims  1 
andS  by  a  reference  to  prior  patents.  On  the 
Sljt  of  December,  1867,  the  ^tpUcant  amended 
claims  1  and  S  so  as  to  read  as  they  are  in  the 
patent  as  granted.  The  changes  thus  made  in 
those  two  cU  ma,  and  which,  under  the  drcum- 
■tancea,  were  made  to  secure  the  issuing  of  the 
patent,  the  claims  bavlag  been  rejected  In  the 
shape  m  which  they  were  first  proposed,  were 
theee:  In  claim  1,  "the  comblnalion  aa  set 
forth,"  was  substltated  for  "the  combination," 
"t^evlbratableUnk,''for"a  vlbratnble  link;" 
"  the  draught  rod,"  for  "  draught  rod;"  "  the 
two  swiveTjoiuts,  M  and  K',"  tia  "  two  swivel 
joints;"  and  the  words  "  subatantlally  as  set 
forth"  were  erased.  In  claim  3,  "  the  comU- 
nation  as  set  forth,"  was  subetltuted  tor  "ttie 
combliiation;""vibratablellnk,"  for  "link;"  and 
tbe  words  "  subelantiallv  as  set  forth  "  were 
erased.  In  tbe  second  claim  the  word  "the" 
was  always  prefixed  to  the  enumerated  elements 
DompodnK  uie  combination  claimed. 

The  prmdpal  question  for  determination,  in 
the  view  we  take  of  the  case.  Is  that  of  Infringe- 
ment. The  circuit  court.  In  its  opinion,  deuv- 
ered  on  the  making  of  tbe  interlocutory  decree 
(10  Bim.  8»,  and  11  Fed.  Rep.  8S9),  considered 
especially  two  prior  patents,  one  granted  to 
David  Zug,  October  I,  1BS9,  No.  20,697,  and 
tbe  otber  granted  to  F.  BaU.  October  18. 186«. 
No.  SS,797.  In  coesidering  thoee  patents,  on 
the  question  of  infringement  as  well  as  on  tbs 
oueMloD  of  oovein,  tbe  drcult  court  said: 
"The  two  claims  of  the  Graham  patent,  wtalob 
ate  alone  in  controversy  here,  are  the  first  and 
second.    Tbe  first  claim  is  for  a  comblnattoo 


and  the  two  swivel  loinls,  H  and  H',  so  that 
the  finger  beam  may  both  rise  and  fall  at  diher 
end  and  rock  backward  and  forward;  and  the 
second  claim  Is  the  same  as  the  first,  with  this 
only  added;  that  an  arm  is  attached  to  tbe 
vlmatable  link  by  which  the  rocking  of  the 
finger  beam  Is  controlled  by  the  driver.  The 
object  of  thi;  invention,  as  eel  forth  in  tbeae  two 
claims,  seems  to  be  mainly  to  produce  the  rock- 
iuK  motion  of  the  finger  beam  as  described  and 
by  tbe  method  described.  In  the  Ball  patent, 
while  there  may  be  said  to  be  something  equiva- 
lent to  the  swivel  Jobit  M  of  the  ^lotUTt 
machine,  where  it  is  attaidied  to  the  frame,  and 
also  something  similar  to  the  draft  rod  and  the 
arm.  there  is  nothing  to  produce  tbe  locking 
motion,  which  Is  the  essential  oUect  in  the  fitM 
two  duiu  of  the  plaintiir>  marUdne;  and  oon- 
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iequendr  tlien  la  no  aw  vel  joint  M',  u  In  the 
plaiatiOl  machine:  lo  Uiat  there  U  notbing  in 
tlie  Ball  laacblne  to  prevent  the  rsUdlly  of  the 
combination  fn  the  flret  two  clainu  of  the 
plaiutiCTB  patent.  Tbe  Zui;  machine  baa,  it  not 
a  snivel  joint  like  that  of  the  plaintiff's  at  H, 
where  connected  with  the  frame,  sometbiog 
which  aeeou  sabstanti&lly  similar.  It  tus  a 
▼Ibratable  link  and  it  baa  WHnetblag  wUcb  te 
equivalent  to  the  draft  rod,  tbe  main  differaDce 
beicK  that  It  la  attached  beneath  the  ahoe  in- 
atead  of  above,  but  there  la  no  awlTti  joint  H'. 
There  ia  an  arm  which  is  attached  to  tbe  draft 
rod  and  shoe  by  wbich  It  can  be  raised  and 
lowered;  but  Zug  claims  in  his 
when  the  macbine  ia  in  progrewo^ 


Cof  the  draft  rod  it  fastened,  bjr  which  the 
_  JT  bar  yields  to  the  obstacle;  and  that  there 
la  also  a  mode  by  wliich  the  vibratable  rod  la 
ittached  to  the  frame,  called  '  joint  16,'  in  hia 
patent,  and  what  has  been  termed  an  open 
clevii,  where  the  vibratable  link  1b  connected 
with  the  draft  rod,  by  which  a  motion  ia  given 
to  tbe  finger  bar,  and  thus  tbe  finger  tnr  ia 
reliered  from  tbe  obstacle.  Zug  does  not  claim 
that  the  fineer  bar  tn  bis  macbine  baa  a  rock- 
ing motion,  out  only  that  the  mode  by  which 
the  draft  rod  la  faalaned  and  the  motion  given 
to  tbe  finger  bar  prevents  die  obstacle  which 
the  machme  may  meet  from  doing  damage  to 
it.  These  seem  to  be  the  main  differences  be- 
tween Ute  two  machines,  and  the  question  ia 
whether  then  la  anything  in  tbe  Zug  machine 
to  prevent  the  combinauon  named  m  the  first 
two  daims  of  the  plaintUTs  patent  from  being 
valid.    Tbedefendanla'  machine  has  the  swlvd 

elnt  attached  to  the  frame,  the  vlbnUable  link 
tbe  aame  form  as  tbe  plaintUTs,  and  the 
draft  rod  attached  forward  In  snbetantially  tbe 
aame  war  aa  the  plalntlS'B,  but  instead  of^bav- 
Ing  a  swivel  Joint  at  M',  aa  staled  in  plalotifTs 
machine,  forward  of  the  shoe,  the  draft  rod 
has  a  swivel  joint  at  tbe  rear  end  of  the  ahoe; 
and  there  is  an  arm  attached  to  a  part  of  the 
vibratable  link  sabetandaily  Uke  that  of  the 
plaintlif  a;  and  the  sabetantial  dlilerence,  as  It 
seems,  between  the  plaintiff's  device  as  de- 
scribed in  the  fitst  and  second  cklms,  and  Qiat 
ol  defendanta,  la  that  the  draft  rod  is  attached 
to  the  rear  pi^  of  tbe  aboe  and  not  to  the  for- 
ward part,  as  In  tbe  plaintUTs  petent.  Then 
are  also  other  devices  In  the  defendaola'  ma- 
chine which  may  make  It  different  from  tbe 
plaintlff'e.  But  aa  to  tbe  swivel  Mnt,  the 
[IH  ^ibratablellnk.andthe  mode  in  which  tbe  mo- 
tion Is  produced  in  Ihe  finger  bar,  there  does 
not  seem  to  be  much  difference  In  substance; 
anii  in  both  machines,  and  by  substaotially  the 
eame  means,  there  is  produced  a  rocklne  mo- 
tion. In  ihla  conneclion  it  Is  noticeable  that 
the  defendants,  in  the  claim  set  forth  In  the 
specifica 

luotionc     _  .  

combination.  In  their  second  claim  they  say 
that  they  claim  tbe  combination  of  tbe  'shoe, 
acd  the  drag  bar  extending  over  and  In  rear  of 
tbe  shoe,  and  Its  awivel^  pin  connecting  It 
with  the  rear  end  of  the  shoe,  whereby  the 
draff  bar  aust^ns  the  thrust  of  the  shoe  while 
leanng  It  free  to  rock  on  Its  hinges.'  Again, 
In  thdr  fifth  riaim,  th^  say  that  they  rfnim 
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tbe  combination  '  of  the  ahoe,  tbe  forked  coup- 
ling arm,  the  drag  bar  extending  over  and  in 
rear  of  the  ahoe.  the  swivel  pin  connecting  the 
two,  the  rocking  lever  and  toe  detent  mounted 
on  the  drag  bar,  and  tbe  adjustable  link  con- 
nection between  the  lever  and  coupling  arm, 
whereby  the  shoe  readily  may  be  rocked  or 
adjusted.'  And  again,  tbe  motion  which  seems 
to  be  produced  in  the  operation  of  plaintiff's 
machine  la  more  distinctly  described  In  the 
seventh  claim  mads  by  tbe  defendants  In  their 
patent  as  follows:  "nie  comblaatton  'of  the 
shoe,  the  drag  bar,  the  forked  coupling  arm,' 
and  the  other  elements  of  mechanism  before 
mentioned,  '  whereby  the  ahoe  ia  first  rocked 
and  then  lifted  by  one  continuous  movement  of 
the  lever.'  It  must  be  confessed  that  the  differ- 
ence between  the  Zug  macbine  and  the  flret 
two  cimms  of  plaioUff'a  patent  Is  not  very 
marked.  But  la  view  of  toe  description  con- 
tained in  (he  ap>:ciflcatlona  of  Zug'a  patent  and 
In  those  of  thi  plaintiff's  patent,  we  are  in- 
clined to  think  tnat  the  plaintiff's  patent  miay 
be  auBtained  on  the  ground  that  there  Is  a 
difference  in  the  manner  In  which  the  draft  rod 
is  attached  to  the  ahoe,  and  the  finger  bar  to 
the  shoe  and  to  the  vIbraUng  link;  and  that 
there  ia  alao  a  difference  In  the  noonner  in 
wblch  the  combination  of  tbe  various  parts  ara 
adjusted;  and  that  there  Is  an  effect  produced 
tn  the  plaintiff's  machine  which  does  not  exist 
in  die  Zug  machine.  In  tbe  plaintUTs  machine 
there  ia  a  rocking  motion,  and  not  a  mer« 
vibratory  motion,  such  as  exists  In  the  Zug 
machine  In  consequence  of  the  open  clevis; 
neither  Is  there  in  the  plaintiff's  madiine  the 
yielding  of  the  draft  rod,  as  described  in  the 
Zug  patent;  and  it  is  obvious,  too,  from  the 
manner  in  which  tbe  parts  an  constructed  In 
the  Zug  machine,  tbM  tbere  Is  only  a  small 
vibratory  action  of  tbe  finger  bar;  so  that,  on 
the  whole,  we  think  that  tbe  comUnation  as 
described  bi  plaintUTs  patent  may  be  sustained. 
Then,  from  wlut  we  nave  said,  we  do  not  see 
that  there  can  be  snysubstantlsl  difference  be- 
tween Uie  comUnsltlon,  as  described  In  the 
plolntilTa  machine,  of  the  swivel  Joints,  draft 
rod,  and  vibratable  link,  wltii  tbe  frame  and 
shoe  snd  taget  bar,  and  Uiat  of  the  defendants' 
machine.  'The  differences  which  have  been 
stated  betwesD  tbs  two  machines  in  this  reepect 


pressoro  of  tbe  cutUng  apparatus  upon  tbe 
ground  Is  regulsted,  and  otner  devices  which 
nave  beoi  idmc,  do  not  affect  the  combination 


_  clahned  in  tbe  plaintUTs  machine.  Ttie 
attachntent  of  the  draft  rod  (o  tbe  rear  part  ot 
the  shoe  instead  ot  to  tbe  frmit  part,  which 


not  constitute  s  difference  In  principle,  and 
cannot  prereot  tbe  defendsnt^  mscblne  from 
being  an  infringement  of  (he  pIsintifTs  patent. 
It  may  be  said  that  there  are  differences  also 
between  the  defendants'  macbine  and  that  of 
the  plaintiff,  in  the  manner  in  which  the  arm 
is  attached  to  the  vlbTBtable  link,  and  also  ss 
to  the  mode  In  which  tbe  force  applied  to  tbe 
1  may  operate  apon  the  finger  bar;  but  these 
differences  of  tona  and  not  of  iubstance." 
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The  ^iMiflcMioo  nfened  to  1b  that  opinion 
u  the  Bpedflcation  <d  the  defenduiti,  uia  qtx>- 
latloDS  trom  claims  S,  B,  and  7  in  which  are 
made,  to  a  patent  nnder  which  tha  defeDdants* 
machioea  wen  conatnicted.  No.  108,770, 
granted  July  81,  1877,  to  Leonder  J.  HcCot- 
mfcb,  William  R.  Baker,  and  Lambert  Erpeld- 
lug,  assignora  to  C.  H.  and  L.  J.  UcCormlck. 

The  invention  of  ibe  patentee  la  carried  back 
to  Nove  to  ber  or  December.  186S,  at  which  time  he 
madea  modelcoQiiuDio^hliperfGCted  invenLion, 
whicb  be  Bliortly  afterwards  sent  to  bia  patent 
solicitors,  and  wMchwaasent  to  the  Patent  Of- 
fice with  the  application  sworn  to  February  20, 
1S64.  and  Bled  December  4.  186fi.  The  delav 
seems  not  to  hare  been  attributable  to  the  appll- 

The  pa(«DU  introducod  in  this  case  as  aSect- 
iOK  the  questions  of  novelty  and  intrlngen 
and  which  were  prior  to  the  iDTeotion  of 
Graham,  and  which  seem  to  be  relied  on  by  the 
appellee.wereaafollowa:  To  George  C.  Dolph, 
No.  18,I41,lsBued  Septembers.  1857;  toW.B. 
Stetson  and  R.  P.  Maynard,  No.  2iSie3,  issued 

May  17, 1S5B;  the  Zugpatent;  the  Ball  pa 

and:  one  to  Stephen  S.  Bartlett,  No.  M, 
Issued  February  2fi.  1862. 

We  Mo  of  opinion  that  the  drcoit  court  took 
mn  erroneooa  view  of  the  quextloD  of  Infrioge- 
ment.  The  <»pticity  of  the  finger  beam  to  '  'nsa 
and  fall  freely  at  either  end,"  spoken  of  In  the 
speciflcalion  of  the  plaintiff's  patent,  was  not  a 
new  tiling  with  hlcD.  but  had  been  used  for  many 
yearo  In  mowing  and  reaping  machines,  the 
Unger  beam  movrng  on  a  pivot  at  its  loner  endj 
and  the  plaintiff,  in  the  specification  of  his 
patent  of  July  33, 1867,  staled  that  he  did  not 
claim  the  connecting  of  tbe  finger  bar,  I,  lo  the 
bar,  J,  by  the  Joint,  A,  because  that  had  been 
previously  done.  It  was  also  old  to  have  a  lever 
oonneoted  by  a  loose  connection,  by  which  the 
driver  could  tip  op  Hie  front  edge  of  the  Ooger 
bar  arUtrarily,  and  secure  it  so  that  it  could 
no!  fall  below  iba  Indlnation  at  which  he  bad 
set  It,  altfaongb  It  was  left  free  (o  tip  op  further 
automatically. 

The  arraogemeot  spoken  of  in  the  plslntUTi 
specification,  whereby  the  finger  beam  can '  'rock 
forward  and  backwaid  wittiout  twisting  the 
link  that  forma  ita  connection  witii  the  gearing 
cairiage,"  was  secnred  by  making  tlie  |»vot  on 
which  the  cnxswiae  tilt  takes  plue,  at  a  point 
Id  front  of  the  beam,  so  that  the  pivot  rlsea  and 
falls  widi  the  guard  fingers,  and  an  arm  Is  pro- 
vided by  whiui  the  movement  of  the  finger 
beam  In  both  dlrecU«u  Is  controlled  by  the 
driver,  instead  of  its  being  independent  cd  his 
control  in  its  downward  movement,  as  was  tbe 
case  in  prior  machtnea,  It  Is  apparent,  from 
tbe  [ffoceedinga  In  the  Patent  Office  on  his  ap- 
plication, and  from  the  terms  of  his  spedflca- 
tion  and  of  claims  1  and  3  as  mated,  that  tbe 
intention  was  to  Umit  tha  modification  which  he 
made,  to  the  partlculat  location  of  the  swivel 
joint,  H',  on  wbicbthecrosswlserocklngmove- 
ment  takes  place,  and  lo  the  rigid  arm  by  which 
the  positive  rocklngof  the  flnfter  beam  in  both 
directions  Is  effected  and  controlled. 

In  a  mowing  machine  for  cutting  grass,  where 
it  is  desirable  to  cut  near  to  the  ground  In  or- 
der to  cut  and  use  as  much  of  the  grass  as  poe- 
Bible,  the  front  edge  of  the  finger  beam  must  bear 
closely  on  tbe  surface  of  the  ground,  with  a 
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yielding  presaore,  so  that  it  will  rise  freely  in 
order  to  pass  over  such  inegularitles  in  the  sur- 
face of  the  ground  as  do  not  require  that  the 
fingerbeamshouldbebodilyHfled.  ThtojieM. 
Ing  pressure  la,  secured  by  a  capadly  in  it  to 
swing  Dpnard  on  its  heel  as  a  pivot,  because.  If 
its  front  edge  were  held  rl^dly  down  upon  tbe 
ground,  the  guard  flofers  would  be  driven  into 
every  obstruction.  TUis  necesaitydoes  not  ej- 
isl  in  machines  for  harvesting  grain,  because  in 
them  tbe  finger  beam  is  set  several  iDchcs  above 
the  ground,  Uie  grain  being  the  desirable  oWect, 
rsUier  Chan  the  straw,  and  the  carrying  of  tbe 
finger  beam  at  an  elevation  prevents  its  meeting 
with  obetructions;  and  hence  there  is  no  «uch 
occasion,  as  in  mowing  machines,  for  Its  front 
edge  being  left  free  to  swing  upward. 

Tbecapadty,i[anv,whIchQ  raham  add  ed  to  t  be 
machines  in  generaluse.wftsone  for  raising  and 
lowering  tbe  pivot  of  oscillution,  which  bad  be- 
fore been  stutionarv,  and  a  fuilLercapiiciiyfoTB 
positive  d  own  ward  til  tor  forward  rocking.wbich 
enabled  tbedriverlo  tip  up  the  heel  of  tbe  finger 
beam  and  force  tbeflngera  under  lodged  groin  or 
grass.  The  rocking  forward  and  bhcliward, 
spoken  of  in  the  plamtiffs  specification,  ia  ap^ 
plied  toa  lilting  backward  which  rocks  tbe  front 
of  the  finger  b^m  upward,  and  to  a  tilting  for- 
ward which  rocks  uie  heel  of  that  beam  up- 
ward and  its  front  downward  In  the  defend- 
ants' machine  (here  is  no  such  rocking  back- 
ward and  forward,  but  there  is  a  swinging 
motion,  the  same  as  in  theprior  Ball  patent,  the 
pivot  on  which  Ihe  tilting  talies  place  )xiag  in 
the  rear  of  tbe  finger  beam,  and  there  being  no 
means  of  posiiivdy  lipping  tbe  front  of  tbe 
beam  downward  or  of  raising  its  heel  to  force 
tta  front  edge  and  the  finger  guards  downwards. 
In  the  Ball  patent,  the  dmft  lod  passes  under  tbe 
finger  beam,  and  in  the  defendants' machinethe 
drut  rod  passesover  the  Snger  beam,  to  reach  the 

Elvotal  point,  which  is  in  both  cases  the  same. 
3  both  of  them,  the  weight  of  the  finecr  beam 
beittginfrootof  the  pivot  tends  to  hol'.<itH  front 
edge  down  upon  the  ground;but,  when  tbeflnger 
giurds  strike  any  elevation,  the  front  edge  of 
the  beam  swings  up  freely  on  its  rear  pivot,  tbe 
tendency  being  for  lis  weight  to  carry  it  b«t,k 
to  its  anginal  position  as  soon  as  the  eietation 
is  passed  In  tbe  Ball  patent  there  is  a  lever 
connected  with  a  chain  which  can  raise  the 
finger  beam  or  hidd  it  up,  but  cannot  afflrma- 
tively  depress  1^  its  downward  movement  be- 
ing dependent  solely  npon  tbe  fact  that  Ita 
weight  is  In  front  of  the  d  vot  on  whicb  It  turns. 
In  the  defendants'  maonlne  there  la  a  substi- 
tute for  the  Ball  chain,  namely:  a  loose  sliding 
link, whicb  permits  of  the  same  upward  move- 
ment that  the  chain  does,  and  which  cannot 
force  or  hold  the  beam  down.  In  botb  the  Ball 
machine  and  tbe  defendants'  machine  the  pr;>- 
pelllng  force  from  thedraft  rod  Is  exerted  from 
the  pivot  in  the  rear;  and  In  both  the  front  edge 
of  the  finger  beam,  where  the  guards  are  situ- 
ated, is  left  free  for  the  swinging  movement 
above  mentioned. 

In  contradiatinction  to  this,  the  pivotal  con- 
nection between  the  finger  beam  and  tbe  draft 
rod  in  the  plaintiff's  machine,  instead  of  tidng 
at  the  heel  of  tbe  finger  beam,  is  placed  in  front 
of  It,  at  tbe  swivel  joint,  H',  and  a  rigid  arm, 
I,  is  mounted  on  the  vibralabie  link,  sothattbs 
beam  can  thereby  be  rocked  backward  and  for- 
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lilted  by  the  forward  rockiiig  of  tbe  arm  I, 
ila  fiont  being  lifted  by  the  backward  rocking  of 
•uch  arm.  By  the  locking  of  the  lerer  which 
works  the  arm ,  the  floKer  b^m  can  be  set  at  an; 
deslredincliDaiion.  TnemovemeDtofthefinger 
beamlaeachdirectionispositive.  In  the  defend- 
snu'  machine,  it  swings  on  a  pivot  at  its  reu, 
which  ia  Dol  raised  or  lowered  by  the  upward 
or  downward  tilt  of  the  guard  flugen,WDQe  In 
the  plaintiS'a  machine,  as  the  fincer  bettm  rocks 
on  the  Bwiyel  Joint  H',  the  beel  of  tbe  flnger 
beam  is  lifted  from  tbe  ground  as  the  flnger 
guards  are  turned  downward. 

In  the  Zug  patent,  of  October,  18C9,  there  ia 
a  finger  beam  attached  to  the  rear  end  of  the 
■uachiae  by  a  Tibralablu  link,  which  is  itself 
attached  at  lu  rear  eod  loosely  to  tbe  machine, 
and  is  also  fitted  loosely  within  the  draft  rod, 
BO  that  thei«  is  a  considerable  rlalDg  and  falling 
motion  to  the  front  end  of  the  shoe,  whereby 
the  guard  flngen  can  be  elevated  uid  deprnstd 
to  a  considerable  extent,  and  in  substantially 
the  samemanner  sain  tbe  defendants' machine, 
tbe  raiaing  and  lowering  of  them  being  accom- 
plished al  a  similar  point  as  in  the  deKndanls' 
machine,  thediSerenceintberiaing  and  falling 
motion  of  tbe  finger  beam  In  the  Zug  and  in 
the  defendants'  machine  being  a  difference  only 
In  degree. 

Id  the  Ball  patent  of  October,  leSQ  there  Is 
a  finger  beam  attached  by  a  hinged  Tibiatable 
link,  and  there  is  a  draft  rod,  which  ia  hinged 
U  its  front  end.  A  shoe  is  attached  to  the  rear 
end  of  tbe  draft  rod,  with  a  free  ur^and-down 
hinged  Joint  Tbe  finger  beam  of  tiie  machine 
is  attached  in  front  ra  this  hinge,  and  snch 
UngedconnectlonadmitBof  the  risineandf ailing 
of  £e  front  of  tbe  shoe  and  of  the  anger  beam. 


'  defendants'  machine,  the  only  material  dUFei- 


and  prevents  them  from  falling  down  lower 
(ban  a  horizontal  position;  whereas.  In  the  de- 
fendants' machine,  the  draft  rod  extends  over 
the  shoe  and  finger  beam  to  the  same  point  of 
[I'J  attachment  as  in  the  Ball  patent,  and  thus  the 
floger  beam  can  fall  lower  than  in  the  Ball 
pat^t,  and  even  to  below  a  horizontal  posi- 
tion; but  the  filler  beam  in  tbe  Ball  patent  can 
rise  and  till  as  freely  at  either  end  as  in  the  de- 
fendants' or  the  plalntifPa  machine,  and  the 
crosswise  rising  and  falling  motion  in  the  Ball 
patent  is  of  tbe  same  character  as  in  the  defend- 
ants' machine,  but  wholly  unlike  tbe  rocking 
motion,  or  the  forward  and  backward  motion, 
of  the  fln|reT  beam  in  the  plaintiff's  patent 

In  tbe  Barllett  patent,  of  February,  1B62, 
there  is  a  flnger  beam  attached  at  its  rear  by  a 
vlbrabible  link,  wbich  has  s  swivel  Joint  at  its 
outer  end  and  a  tne  Itdot  at  Ila  inner  end,  in 
connection  wltb  a  shoe  and  with  a  dntt  rod 
which  extend*  from  the  front  end  of  the  ma- 
chine to  tfae  rear  end  of  the  shoe;  and  tbe  flnger 
beam  is  attached  to  tbe  shoe  in  front  of  the 
Tlbratabte  link.  There  is  also  a  lever  which 
neks  forward  and  backward,  and  b  so  arranged 
that  the  flnger  beam  and  the  draft  rod  rise  and 
18»D.  8. 


fall,  and  the  finger  beam  imske  forward  and 
backward,  nibetantlally  in  tbe  same  manner  as 
in  tbe  plalntiiTs  patent,  though  with  a  lees  per- 
fect motion.  Butthereisconsiderableforward 
and  backward  rocking  motion,  and  the  rocking 
takes  place  with  subetantlallv  rigid  lever  de- 
vices, and  there  Is  Bubstantially  tbe  same  rising 
and  falling  motion  of  the  flnger  beam  at  either 
end  as  in  the  plaintiff's  patent. 
In  dew  of  this  prior  stale  of  the  art,  the 

a ueslion  of  infringement  stands  in  this  way:  In 
le  defendants'  machine  there  la.  In  combima- 
tlon  with  the  gearing  frame,  a  vilwatable  liok 
connection  with  the  finger  beam,  not  very 
materially  different  from  the  vibratabie  linK 
connection  in  tbe  plaintiff's  patent;  buttbedraft 
rod  In  thedefendants'macbiae  is  different  ^m 
that  of  the  plmntiff's  patent,  in  that  its  forward 
connection  is  not  Bubstantially  a  swivel  join^ 
but  is  so  hinged  as  to  afford  no  torsionnl  action, 
and  the  draf  F  rod  is  connected  with  the  shoe  at 
neaiij  the  extreme  rear  end  of  the  shoe,  while 
the  draft  rod  in  the  plaintifTs  patent  has 
swivel  joints  at  both  Its  forward  and  rear  ends, 
and  such  joints  have  sabatantiallT  a  free  to^ 
aional  capacity.  So,  too,  the  draft  rod  in  the 
plaintiff's  patent  is  attached  to  the  shoein  front 
of  the  flnger  beam,  instead  of  at  the  extreme 
rear  end  of  the  shoe,  as  in  the  defendants'  ma- 
chine. As  a  consequence  of  these  several  ar- 
rangemeots,  the  finger  beam  in  the  plaintiff's 

fflent^ocksfreelv,botb  forward  and  backward, 
such  manner  that  the  rear  of  the  flnger  beam 
may  be  elevated  and  the  guards  be  thrown 
down,  or  tbe  front  of  It  may  tie  elevated  and 
the  gnsrdB  be  thrown  up,  with  an  equal  rocking 
motion  In  either  direction;  whereas,  in  the  de- 
fendants'machine,  when  tbe  finger  beam  is  oper* 
ated  upon  by  the  lever,  the  front  part  of  it  mere- 
ly risee  and  falls  with  a  swinging  motion  from 
Its  pivoted  point  in  the  rear,  l^e  defendants' 
machine  dlffera  from  the  plaintiff's  patent  in 
that  its  finger  beam  cannot  be  raised  at  alt  at  Its 
rear  by  the  lifting  lever,  and  cannot  be  positive- 
ly moved  downward  by  that  lever.  Therefore, 
as  the  flnger  beam  in  tbe  defendants'  machine 
does  not  have  the  motion  which  results  from 
the  combina^on  of  tbe  elements  specified  in  tbe 
first  claim  of  the  plaintUCs  patent,  and  does  not 
"rock  forward  and  backward"  in  the  sense  of 
that  claim,  or  in  the  sense  described  in  the 
specification  of  t)ie  plaintifrs  patent,  it  does  i>ot 
infringe  such  first  claim.  Nor  does  it  contain 
the  swivel  lotnt  H',  specified  in  the  flist  claim, 
located  ana  operatmg  as  in  the  plaintiff's  po- 
tent The  flnt  claim  <J  that  patent  must  in 
view  of  the  state  of  the  art,  and  of  the  special 
limitations  put  upon  It  on  the  requirement  of 
the  Patent  Ofllce,  be  limited  to  Qie  special  con- 
struction and  anangement  set  forth  in  that 

The  same  views  apply  to  the  second  claim 
of  the  patent,  which  contains  combined  all  the 
elements  set  forth  in  tbe  flrst 'daim,  with  tbe  ad- 
dition of  the  rigid  arm,  I.  That  arm,  in  tbe 
plaintiff's  patent,  has  a  rigid  c<»nectlon  wiUi 
the  Tibmtable  link  to  which  It  Is  attached,  and 
thrOQgh  such  arm  the  flnger  beam  is  msda 
to  rock  backward  or  forward  by  positive  t> 
don.  In  either  dlrec^on;  while  in  the  defend- 
ants' macbiae  .there  is  no  such  rigid  arm,  but 
only  a  couKCtlon  by  which  the  front  of  the 
flnger  beam  can  be  Ufted,  while  it  UUt^ita 
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own  weight  wbea  relewwd,  Itutead  of  MoK 
poidtivelj  forced  down,  u  In  the  plafntliTB 
pftienL    TblaipedeaotUftJDKdeTloewuold. 


patent  of  July,  1877,  we  areof  opinion  thU the 
second,  fifth  and  seventh  cklnuof  that  palont, 
In  spenbing  of  the  shoe  •■  "rockiDg,"  can  only 
refer  to  its  twinging  on  a  hlnn  at  ita  rear 
end:  and  that  the  term  "rocking''  i«  DOttued 
in  the  aenae  in  which  It  it  used  In  the  i^aintilTe 
patent,  bacana^  neither  tn  the  defendanta*  p^ 
tent  nor  In  th<&  machine  hu  their  ihoe  or  their 
Haget  beam  anj  mch  rocking  motion  m  ia  de- 
acnbed  In  the  plaintlfTs  patent. 

It  teialta  from  these  views  tlut,  on  a  proper 
oonMmctlon  of  cldme  1  and  2  of  the  pwnuirs 
patent,  the  defendanta  have  not  infringed  it; 
and  that  the  daent  cftht  Oirmiit  (hurt  mutl  be 
reined,  imdAaeatmbertmandtdvithadireiy 
tum  to  dttmim  (Ae  bOl  tfeomptaint,  vith  weft. 


EDWIN  K.  BUR0ES8. 

0ee  8.  C.  Beporter*!  od.  WSU 

Lttttrt  Patau— eonttrwetimi  <^. 

L  In  a  suit  In  equltr  to  reoover  for  the  alleced 
IpWngemaBt  of  leiten  patent  No.  tSMBB  gnuiteil 
to  John  H.  0<^uBi,  Janiurr  0,  1880^  tor 
IvoremeDt  In  weah-boards,  Md,  tiiat  olatm 
patent  cannot  baao  eonafrned  ■«  tooovera  pro- 

taotori^idi  does  not  have  the  TlelcUiv,  elaiu 

teefllent  ranottcm  of  the  Oorbani  protector 

which  IsnotBooompanledtnri ■ •- 

■ 'uitlallraoeardlnKfa 

BpealSoation. 

D  8  of  thaQorbamiwtMit  requires 

ihaU  be  eontiraoted  to  fold  down  eub- 
— .  ji  Bbown.  nie  defendants  protector  la 
oodzuotad  to  fold  4own  In  Un  manner  of  tbe 
am  protector  and  to  not  oonstructed  subatan' 
'  aaanown  In  the  Qoriuun  ipeolBDaUon. 

[No.  larj 

If,  15, 1S88.     Dttidtd  Jan.  7, 1889. 


I  thedeaorlptlbn  In  the 


tlaUri 
ArfTUidlite. 


APPEAL  from  a  decree  of  the  Clrcnit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  dismfHSinE  a  mill  for  In- 


meaning  of  the  Act  of  Congress. 

Oat  V.  QHgg*.  3  Fish.  Pat.  Caa.  174, 176, 177; 
Bern  ▼.  TTndtrwood,  1  Fish.  Pat.  Oas.  160;  Many 
T.  atwF,  M.  17,  30;  Smmm  v.  JIT.  T.  Id.  m 

No  mechank  skilled  In  the  ait  would  find 
any  dlfflcnl^  In  embodTinv  the  InventloD  in 
practical,  operative  andetnctual  form. 


I.  .HKBn,  *  nu.  VII.  uaz.  ob;  ^m.  upm  <x 
L.  a.  AD.  it.a>.y.Am.  7M  <f  MaA.  On. 
4  Flah.  Pit  Caa.  804. 

_Metin.   fm^^m  Paraoaa  and  Fnmaji 
I,  for  appdlec: 


To  prodnoe  a  patentable  device,  the  ttserclw 
of  InventiDn  must  be  above  ordinary  mechanlo- 
b1  or  engineering  nkitl. 

J/MT&  V.  MemUin,  llS  U.  8.  344  <38:  703): 
JacoU  Y.Bfltor,  74  0.  8.  7  Wall.  385  (19:  200); 
Btimp»on  T.  Woodman,  77  U.  B.  10  Wall  117 
(19:  886);  Ptaree  v.  Mufford,  103  U.  B.  113  (M: 
9S):  Parking  Oo.  auet,\05U.B.  Me  128:  UTS); 
HoUitUr  T.  Benedict  <e  S,  Mfg.  do.  116  U.  8. 
GQ  (28:  901);  Weit.  Sleetrie  ma,  Oo.  v.  AntonU 
»^utAO.  Oo.  114  D.  8.  *i7  ia»:210):  TaU 
Leek  Mfg.  Oo.  v.  QremUaf,  117  U.  B.  5H  (39: 
BBS). 

The  omisaion  of  one  iDgredieni  of  a  oombl- 
nation  clalin  averts  any  charge  of  Infringement 
bHBcd  on  that  claim. 

Ihrnhar  v.  Myen,  M  U.  &  1B7(34:  84);  Qagt 
V.  Uerrins.  107  U.  B.  840  (27*01);  Fag  v.  tbr- 
dMman,  lOB  U.  8.  408  (27:  97^. 

The  combination  claimed  cannot  be  patent- 
able. 

Piekeringi.  MeOuOovgh,  104  U.  8.  819  (36: 
762);  HaiU*  v.  Van  Wormer,  87  U.  8.  20  Wall. 
SC3-37B  122:241-350);  Bailet  v.  Atbanv  Stou 
Go.  123V.B.B86m:2aSi:Moiler&tfyA£,odt 
Co.  V.  Jforiw.  127  U.  8.  854-M8  (82:  183). 

A  c]a<m  cannot  be  enlarged  by  the  language 
in  other  parts  of  the  Bpeciflcalion. 

Lehigh  Falley  R.  Co.  v.  JMIm,  104  V.  8. 1 19 
(26:  639). 

Jff .  Juitiee  B1ftt«bfbrd  delivered  the  opiB- 
ion  of  tbe  court: 

This  is  a  suit  in  equtly,  brought  by  the  ad- 
ministrators of  John  H.  Oorbam,  deceased. 
u^inst  Edwin  E.  Burgess,  in  the  Circuit 
Court  of  the  United  States  for  the  E^ilcm 
District  of  PeuuEiylvaDia,  to  rerover  for  tbe  al- 
leged infringement  of  letters  patent  No.  223.- 
BlS,  granted  to  John  M.  Gorham,  January  6. 
1S80,    for   an    improvement    In    wasb-bMrd 

The  following  la  a  copy  of  the  speciflcalioi 
and  drawings  of  the  patent:  "Toatiwiem  it 
man  ooneem:  Be  It  known  that  I,  Jolin  11. 
Qorham,  of  Cleveland,  In  tbe  County  of  Cuyn- 
boga  Bud  State  of  Ohio,  have  Invented  ccnaiii 
new  and  uaeful  Impmveinenta  in  wash-bosul 
frames;  and  I  do  hereby  declare  the  followin'; 
to  be  a  full,  clear,  and  exact  descriplion  of  tlie 
invention,  sucb  as  will  enable  olbers  Hkilted  in 
the  art  to  which  ir  pprtaina  to  meke  aod  use  it. 
reference  beingliad  to  the accompRoying draw- 
ings, which  form  pari  of  Ibis  s[M:ciBcation. 

"My  invention  relates  to  wsfih-bwirds,  paj^ 
ticularlylo  tbe  combtnatlon, with  awosb-boBnl. 
of  a  protector  constructed  to  beud  or  yield  lo 
preesDre  and  to  return  to  position  when  sstd 
pressure  fs  removed.  Tbls  protector  Is  to  shield 
the  person  of  the  wasber  from  (plairbing  water 
ot  suds. 

"Prelectors  have  been  beietefor*  employed 
_  coonectlon  with  wash-boarda,  and  thev  have 
been  of  but  two  general  typOH-one  woereiii 
tbe  protector  la  rigid  and  rigidly  attached  lo 
the  wash-board  frame.  A  protector  thus  oon- 
"^cted  and  attached  is  not  capable  of  ylddlnff 

moTJng  from  Its  position,  when  the  nody  ta 
tbe  operator  presses  Bffalnat  it;  and  U  Is  oo  this 
account  frequently  objected  to.  The  second 
type  It  when  the  protector  la  attached  to  tha 
wash-board  frame  by  a  Joint  ot  pifot.  Hid  ia 
allowed  a  swinging  movement;  but  tt  poaacMM 


SABOKitT  T.  BusaBM, 


i»-n 


no  elutic  or  mfltent  qiullty  or  fuoctioD,  and, 
when  moved  b7  pre*mire,  hu  no  power  to  ra- 
turn  aK'to  1^  DOrmal  poiltloD  wben  mid  pres- 
—^  la  lemored.    Mj  iDTeatloo  la  designed  lo 


orercome  the  objecUoDB  aod  defecta  preeeDted 

old  types    * .    '    ' 
said  Invention  broadly  comwebendi  any  wash- 


tn  these  two  old 


8  of  protectors;  aod,  i 


board  protector  conatnicted  to  bend  or  yield  U> 
pressme  and  lo  i«tum  to  position  when  said 
preasnn  la  removed.  It  U  apparent  thai  I  am 
not  to  be  conflned  to  any  speclflG  ttirm  or  mere 
coDStructloti  of  device,  Inasmuch  aa  a  variety 
of  modified  mecbaolcal  structures  may  be 
admrted  In  embodying  my  said  InveoUon.  I ' 
will,  howevCT,  Illustrate  and  describe  one  or 
two  effective  forms  of  device  according  to 
this  invention. 

"Id  the  drawings.  Figure  1  illustrBtes  a 
wash-board  and  its  protector  made  accoidlag  to 
my  Invention.  This  figure  Is  In  longltudfnal  I 
vertical  section,  and  it  represents  the  protector  > 


riffj. 


sa  laid  down  apon  the  face  of  the  board,  aa 
packed  for  aUpment,  Fig.  S  la  a  aimllar  view 
of  the  same  device,  only  toe  protector  la  ahowa 
aa  freed  and  sprungout  into  operative  position. 
Fig.  8  is  a  front  view  of  the  device  as  shown 


In  Fig.  3.  Eig.  4  represents  a  modified  form 
of  my  device,  wherein  the  protector.  Instead 
being  formed  from  a  rl^d  piece  and  elastio- 


ally  pivoted  to  tbe  frame,  as  uown  In  Figs.  1, 
S  ana  8,  Is  made  from  a  piece  of  rubber,  spring 
metal,  or  eqolvaleat  roaterlsl,  susceptible  at 
Itself  yielding  and  letnnilng  to  podtlon,  and 
this  la  rigidly  Died  to  tbe  wash-board  frame, 
as  shown.  Fig.  S  shows  another  modified  em- 
bodiment of  my  invention,  merely  illustrating 
a  dUFerent  spring-coupler.  C,  from  that  shown 
in  Figs.  1,3  and  8. 

"A  is  the  wash-board  frame,  which  may  be 
of  any  size,  description  or  material.  B  Is  Ihe 
rubbtaig-sarfsce,  which  may  also  be  of  any 
character. 

"C  is  the  pro- 
tector, and  0'  a 
sprinff,  which 
may  oe  either  a 
coupler  between 
the  protector  and 
wasli  -board  frame 
aa  Bbowa  in  Fig. 
0  of  the  draw- 
ings, or  the  pro- 
tector may  be 
Rivoted  to  the 
rame  and  the 
sprinj;  C  act  to 
push  or  pull  tbe 
protector  Into  the 
posllion  illustrat- 
ed In  Figs.2  and  8. 
"The  conalruc- 
tion  of  the  device 
shown  In  Fig.  4  I 
have  already  suf- 
ficienlly  specified 
In  the  preceding 
explanation  of  the 
drawings. 

"The  operation 
of  my  device  is 
readily       under- 
stood. The  soring 
C,  or  the  elastic 
character  of  the 
thing    itself,    aa 
shown  in  Fig.  1, 
serves  always  to 
keep  the  protect- 
or in  operative  position.    (See  Figs.  3  and  8.)  When 
tbe  body  of  the  operator  presaeaa^iiiBt  it,  It  yields  in 
such  a  way  as  at  the  same  time  to  press  snugly 
against  her  person,  and  also  tr,  return  at  all  times  to 
»  position  when  said  pressure  Is  removed.    It  thus  l«- 
"  comes  very  efTecUve  as  a  protector,  while  at  the  same 
time  it  is  not  wearing  to  the  persr^D  or  clothes  of  ths 
operator. 

"Aoother  peculiar  feature  of  my  wash-board  Is  the 
Oat  manner  in  which  It  csn  be  packed,  as  shown  in 
Fig.  1  of  the  drawings.    This  is  a  great  convenIenc« 


ed  from  Injury  to  which  It  would  otherwise  be  exposed. 


crown-piece  and  between  the  ^e  pieces  (d  tbe  frame." 


Sdfbemb  Court  of  t 


i  Ukited  States. 


to  position  when  Bald  presaure  ia  relieved,  mb- 
■tuntially  as  and  for  ue  purpose  ehovn.  3. 
Tbe  combloatioo,  nltb  a  wash-board,  of  a  pro- 
tectoi  and  a  sprinc;,  ssid  spring  interposed  be- 
tneea  Uie  wasli-board  aod  protector,  and  con 
slructed  Co  operate  In  retaining  said  prdtectoi 
in  its  open  ptMltioa  and  to  return  it  to  thai  po 
sition  when  removed  tberefrom.  8.  In  combl 
nation  witb  a  wasb-board,  a  protector  located 
below  the  crown-piece  and  between  tbe  side- 
pieceaof  tbe  wash-board  frame,  and  constructed 
to  fold  down  into  or  upon  said  wash-board  even 
with  or  below  tbe  general  plane  of  said  wash- 
board frame,  substantially  as  and  for  tbe  pur- 
pose shown."  Only  claim  8  is  alleged  to  have 
been  Infringed. 

Tbe  defenses  set  up  were  want  of  novelty  and 
noninfringement.  Several  prior  patents  were 
introduced  in  evidence,  as  bearing  upon  the 
question  of  the  proper  construction  of  claim  8, 


18S1;  No.  1S7,S25,  to  John  Epeneterand  Bern- 
hardt Grabl,  May  28, 1872;  No.  146,488,  to  James 
A.  Cole,  January  18, 1874;  No.  160,815,  to  Anna 
Frike,  April  !»,  1874;  and  No.  223.846.  to 
WyaU  H.  Stevens,  December  S8,  1879.  Tbe 
drcuit  court  dismissed  the  bill  and  the  plaintiffs 
have  appealed. 

lAe  epedficallon  of  tbe  Gorhatn  patent  clear- 
ly shows  that  tbe  protector  whose  combination 
with  a  wasb-boara  is  tbe  subject  of  the  inven- 
tion,isa  protector  cooBtrucled  to  bend  or  yield  to 
pressure,  and  to  return  tolls  position  when  such 
pressure  is  removed,  in  contradistinction  to  a 
protector  which  is  rigid  and  la  rigidly  attached 
to  tbe  wash-board  frame;  and  also  in  contra- 
dlstlnclioa  to  a  protector  which  is  attached  to 
the  wash-board  mune  b;  a  Joint  or  pivot,  and 
is  allowed  a  swinging  movement,  but  possesses 
DO  elastic  or  resilient  function,  and  when  moved 
by  pressure  has  no  power  to  return  again  to  its 
normal  position  when  such  presaure  is  removed. 
The  speciOcation  stales  ibat  the  invention  of 
Oorham  is  designed  to  overcome  tbe  defects 
iwesented  in  those  two  old  types  of  protectors. 
The  invention  does  not  comprehend  aprotector 
which  is  not  consbucted  so  as  to  bend  or  yield 
to  preasore,  and  to  return  to  its  position  when 
nicb  pressure  is  removed.  Tbe  description 
and  drawings  of  tbe  Oorham  protector  are  Um- 
ilod  to  sucb  a  conabDCtlon,  and  do  not  obow  or 
indicate  an^  other. 

Tbe  operation  of  tbe  device  is  stated  in  Uie 
ioeciflcaUoa  to  be  such  that  the  raring  or  the 
dastic  character  of  tbe  protector  itseli  serves 
always  to  keep  tbe  protector  in  operative  posi- 
tion, because  It  yields  to  pressure  against  it  in 
such  a  way  as  always  to  press  snugly  against 
tbe  person,  and  to  retumatsU  times  to  position 
when  such  pressure  la  removed.  This  feature 
of  the  protector  U  not  claimed  to  have  been 
infringed  by  the  defendant    The  dcfendanfe 

Srotector,  constructed  in  accordance  with  the 
BMolption  contained  In  letters  patent  No. 
96S,56S,  gnntad  to  Charles  H.  WilUamj,  Uaich 


capacity  of  returning  automatically  to  its  e 
mal  position. 

In  the  defendant's  structure,  the  ordinary  [Mj 
cap  piece  of  the  wssb-bosrd  has  a  rounded 
extcnor  surface, and  llsinnersurface  performs 
the  function  of  a  protector.  Upon  the  upper 
edge  of  such  cap  piece  is  mounted  a  supple- 
mental protector,  the  two  parts  being  locked 
rigidly  together  by  a  tongue-aud-groove  Joint 
From  the  ends  of  the  supplemental  protector 
are  extended  licid  arms,  wbtcb  arc  slotted  and 
connected  to  the  side  pieces  of  tbe  frame  by 
means  of  pins,  one  of  which  passes  through 
each   slot    By   removing  the   supplemental 

Erotecior  from  the  cap  piece,  It  can  be  placed 
stwceo  tbe  Kide  pieces  of  the  frame,  so  as  to 
stand  edgewise  therein,  by  drawing  it  slightly 
backwam,  by  then  raising  It  slightly,  by  then 
advancing  It  to  tbe  front,  and  by  Uien  dropping 
It  and  placing  it  edgewise  within  tbe  frame. 
In  this  latter  position,  the  structure  is  adnpted 
for  packing.  Not  only  is  tbe  defendant's  pro- 
tector without  any  yidding  or  resilient  func- 
tion, but  it  Is  not  pivoted  after  the  manner  of 
the  Oorham  protector,  nor  does  it  fold  down  In 
tbe. manner  ot  the  Oorham  protector,  in  the 
sense  of  the  words  "fold  down,"  as  used  in 
claim  8  of  the  Oorham  patent. 

Tbe  contention  of  the  plalntifF  is  that  claim 
8  of  the  patent  does  not  require,  as  sn  element 
of  the  combination  covered  by  It,  that  the  pro- 
tector should  have  any  yielding,  elastic  or  reail-  , 
lent  function,  or  should  be  accompanied  by  a 
spring;  but  that  it  Is  sufficient  if,  by  any  mech- 
anism. It  can  be  so  disposed  of  as  to  be  packed 
away  for  convenience  In  dilpment,  ot  for  other 
lurpoees.  In  a  flat  manner,  In  the  vacant  space 
n  which  it  is  packed;  and  that,  as  the  defend- 
ant's protector  is  to  a  large  extent  packed  awav 
In  the  same  vacant  space,  claim  8  Is  infrinccd. 
It  may  be  questionable  whether,  If  the  claim 
were  to  be  construed  thus  broadlv,  it  would  not 
be  for  merely  a  new  use  of  a  device  before  used 
In  manv  tbin^  besides  wa^-bbanls. 

But,  in  view  of  the  state  of  the  art,  as  shown 
by  the  patents  above  referred  to,  and  In  view  of 
the  course  of  proceeding  In  the  Patent  Office 
on  the  application  for  the  Oorham  patent,  we 
are  of  opinion  that  claim  8  of  that  patent  can- 
not be  BO  construed  as  to  cover  a  protector  r—Mi 
which  does  not  have  Che  yielding,  ehtstlc  or  l»" 
rtsilient  function  ot  Uie  Gtornam  protector,  and 
is  not  atxompanlcd  by  a  spring  or  conatmcted 
Bubslantklly  accordlue  to  the  description  In 
the  Oorham  roeciflcallon.  Oorham  evidently 
had  no  idea  of  such  a  construction  as  that  of 
the  Williams  patent,  found  in  the  defendant's 
wash-board;  and  no  person  could,  by  following 

le  description  in  tbe  Oorham  specification, 

rive  at  the  defendant's  structure.' 

Clsim  8  o(  tbe  Oorham  patent  requires  that 
the  protector  shsU  be  "constructed  to  fold  , 

down,"  "substantially  as"  "shown."  The  de- 
fendsnt's  protector  Is  not  constructed  to  fold 
down  In  the  manner  of  the  Oorham  protector, 
and  is  not  constructed  substantially  as  shown 
in  tbe  Oorham  spedflcatfon. 

The  (Uerei  qf  tAt  OirmtUOovrtitufflrmtd. 

189  D.& 
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and  reviewable  upon  writ  of  error. 

[No.   1104.] 
Submittei  Dee.  n,  1888.  Deeidtd  Jan.  7,  1S89. 

IN  ERROR  to  tbe  Glicuit  Court  of  tfae  Uoiled 
States  for  tbe  Easteni  District  of  Iiouisiuia, 
to  leview  a  Judgment  rendered  on  rerdlct  of 
a  joiy  oEalnM  t£e  Cltf  o(  New  Orleans  upoD 
iu  "  petttioD  of  IctcrVentloD  and  of  tlilrd  op- 
positiou,"  claiming  property  to  be  exempt  from 
execution. 

On  motion  to  dismiss  ca  offlrm.  MoHoni 
denied. 

The  facts  are  stated  In  the  oploion. 

Mr.  E.  Howard  M«CaJ«b,  for  defend- 
ants In  error,  in  support  of  modons. 

Mftert.  C»rl«toii  Hunt  and  Henry  C. 
Mfller,  for  the  Cttj  of  New  Orleans,  in  op- 
position. 


of  the  Circuit  Oonrt  of  the  United  

the  Bart«m  District  of  LouUana  Is  brought  up 
for  reTUon,  vhich  was  rendered  hj  that  court, 
afteratililbrJtiiTandoii  tbe  verdict  found, 
wainit  tbe  01^  of  Nev  Orleans  upon  its  "pe- 
tnion  of  Interrentlon  and  of  third  opposition," 
claiming  certain  property  to  have  been  exempt 
from  aetzore  end  eale  m  execution,  which  had 
been  advertised  for  eale  bj  the  United  States 
Marshal  under  a  viliot fieri  fatiae  issued  upon 
a  certain  Judgment  recovered  andnst  said  dty 
1>v  the  Louinaoa  Construction  Company,  one 
lA  the  defendants  in  error,  and  which,  m  ap- 
peared b;  an  amended  petition,  was  sold  Iw 
said  marshal  to  Isidore  Newman,  who,  with 
Louis  E.  Lemaire,  attorney  In  fact  of  said  con- 
■truction  company,  and  R.  B.  Pleasants,  tbe 
United  States  Marshal,  were  made  parties  to 
said  petition  as  amended. 
1481  By  articles  8W,  896,  897,  898.  SW  and  «M 

of  the  Code  of  Practice  of  Louisiana,  when 
proper^  not  liable  is  seized  on  ezecatioit,  the 
remedy  of  tlte  owner  la  l^  an  intervention 
called  a  third  oppodtioo,  aa  which,  1^  giTlng 
1»U.  fl. 


baued,  and  tbe  sale  takes  place.  If  the  opposi- 
tion Is  sustained,  the  seizure  and  sale  are  an- 
nulled, end  the  propertv  restored.  In  the  cas» 
at  bar  an  order  of  prohibition  was  directed   to- 

'     ■        ^    pon  tiie  city  giving  security  r 

.  hlH  it  failed  to  do,  and  the  pi 
Newman,  as  before  staled. 

Tbe  constractlon  company  now  moves  that 
the  writ  of  error  be  dlsmtssEd,  upon  the  ground 
that  tbe  cause  was  In  equity,  and  therefore- 
^ould  have  been  brought  nere  by  appeal,  and 
if  that  motion  Is  ovemued,  that  the  judgment 
beafflrmed. 

Tbe  rule  Is  thorou^ly  settled  that  remedies- 
in  the  Courts  of  the  United  Slates  are  at  com- 
mon law  or  in  equity,  according  to  tfae  eaaen- 
ttal  character  of  Ibe  case,  uncontrolled  in  that 

E articular  by  tbe  practice  of  the  state  courts. 
0  VanNorden^.MorUm,W[i.S.fmm^VSS\. 
where  a  bill  addressed  to  tbe  Circuit  Court  of 
tbe  United  Sutes  for  the  District  of  Louisiana, 
sitting  in  chanceiT,  alleged  that  complainant 
was  tbe  owner  or  a  dredge  boat,  which  haA 
been  seized  on  an  execution  against  another 
partv,  and  prayed  for  an  Injunction,  for  thft 
quieting  of  title  and  possession  and  for  dam- 
ages, It  was  held  that,  under  the  provlBlons  of 
tbe  Lonlsiana  Code  of  Practice  pertaining  to 
tbe  subject,  tbe  remedy  was  at  law  and  not  Id 
equity,  and  tbe  bill  wsa  for  that  reason  dis- 
mlsud.    But  it  is  urged  that  then  tbe  lnjnn» 


_^  whereas.  It  Is  said  that  here  tbe  dty 

was  the  defendant  In  execution;  that  tbe  prop- 
erty seized  was  real;  tliat  the  dty  claims  It  as 
trustee  becauw  foeb)  puilfeu*;  and  that  the 
contention  of  the  dty  mvolves  tbe  elements  ot 
trust,  injunction,  and  prereotioo  of  doud  on 
tiUe  all  exdustvflly  cognisable  In  a  court  of 

^The  drcult  court,  however,  look  jurisdiction      [4T) 
of  tfae  Intervention  of  the  dtv  as  "third  op- 
ponent," and  the  Intervention  being  answered, 
ptctcecded  to  trial  on  the  merits  and  to  judg- 
ment accordingly. 

Tbe  objection  of  the  ccmsfruction  company 
that  third  opposition  cannot  be  availed  of  by  a 
defendant  In  execution  or  In  regard  to  such 
proper^  and  so  situated,  as  that  Involved  in 
this  case,  shotild  have  been  made  In  the  drcult 
court,  and  cannot  be  properly  disposed  of  on 
this  motion. 

Aa  the  judgmenl.  itands.  It  Is  a  Judgment  in 
a  short  and  summary  proceeding  befora  the 
court  under  whose  authority  the  marshal  w-~ 


n  In  many  of  the  States  to  try  tj 


property  at  the  instance  of  the  party  whosa 
property  U  alleged  to  be  wronglully  selied, 
and  IS  such,  as  detennined  In  Van  Sordm  t. 
Morton,  ivpra,  is  at  law,  and  properly  review^ 
able  upon  writ  of  error.  The  motuo  to  dls- 
misB  is  therefore  denied;  and  a*  we  do  not  think 
there  was  color  for  it,  the  motion  to  allnn  muM 
be  denied  also. 
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JOHNSON  N.   CAMDEN,  Appt.. 

F.  L.   B.  MATHEW  &  CO.  n  al. 

(8MB.  a  B«partar%ed.  73-M.) 

tonfirmativa  ^  ioi* — UabUity  on  remit — 
tUUm*  cf  emfiArn— jwHMT  ef  court-  -prmetiee. 

L  "Bte  BooeptBiioe  or  raJeaUoi  of  ■  bid,  at  •  Mle 
«nder  AebanonrdecTCe.ldrltUAilie  •ound  equi- 
table (Unretion  of  tba  eourt.  to  be  ezsvlaed  wlih 
daeiMBiiltotheipedBlalnnimMaiion  of  tlieMM 
«iid  to  lb*  ttabiU^  ot  JudioUl  Mka. 

S.  Upon  the  bidder^  refualiis  to  pv  tbe  anouut 
N^  OM  ooiut.  wltbout  ooDWniuwtlie  Mle  bf  a  for- 
luM  onter.  mmj  hold  Idm  ta  tala  old  aod  order  a  i^ 
-•aleatUarlak,both  In  mveotto  the  eipeoaei  of 
the  rawlaand  any  delloltin<v  reaulUnB  tberafrom. 

&  WbtivtIiedeamenqufimdthatUieMietliould 
"be  mada  for  oaah  on  tli*  dar  of  the  aalo,  tiu  ih. 
moot  In  OMh  on  Uiat  dar  f*  *  aondlUon  p 
(o  the  rlgfat  of  the  punbaMT  to  demand  a  0 

thnotSeMleianatbaaonr " 

ttie  oourt  la  not  oMeMUT  In 
him  tor  adefloleno7  arkuiB 


bolder  to  Qi  babllltr  oi 


-to  Um  bidder,  to  oonbm  tbe  aale  to  him  upon  hit 
oomplylnK  wlu  the  terma  theraof  by  pa34its  tn  oaah 
tbe  amount  of  hk  bid,  and  tbe  otter  u  letuaed,  the 

Domt  nwy.wltboiit  a  * '  — ' •" '  "-- 

-' ■ te,lK>1 


bietuaed,  the 

.,  _ matlOD  of  the 

SboKUnB  hbnreaponaible  toran; 
.ui:uuiivu/  muiuiBthcranom. 

E.  WberetbeMleladlmcitedtobeforoaahaDdthe 
piopertT  li  piuohaaed  on  too  nle  by  a  truttee  of  a 
rpart  of  the  credltoia,  tbe  oourt  it  not  bound,  la  def- 
«renoe  to  their  irlihea.  to  depart  tmm  the  termg 
of  the  aale  aad  apply  their  claim*  In  paynent  of  tbe 


B.  Wbei«  a  pnrubuer  ref  tuos.  without  oauie,  to 
lake  bis  bid  Kood,  he  may  be  compelled  to  do  ao  by 
uleorattaohment  fsauloitout  oI  the oourt uoder 


ji  Independent  ault. 


d  entoraed  b* 
(No.  80 

ArsvedHm.  14.  IS,  1888.'  DecidedJan.  H, 


APPEAL  from  an  order  of  the  Cticult  Court 
of  tbe  Uoiled  Stales  fur  the  District  of 
West  Virginia,  requiring  appellant  to  pay  the 
■difference  between  tbe  amount  bid  bj  bim  for 
certain  real  estate,  oHeted  for  sole  at  pabUc 
-auciioD  under  n  decree  in  the  same  suit,  and 
the  amount  the  same  properly  brought  op  a 
resale,  had  because  of  his  refusal  h>  complj 
-with  the  terms  of  the  bid.    Afflrmed, 

Beported  below,  «u(  nom.Mayhat  t.  Wtit 
Yirginia  OU  A  OH  Land  Co.,  »i  Fed.  Bep. 
JOS. 

The  facts  ue  stated  In  tbe  opinion. 

JfeMTt.  J.  B.  Jaekmm  and  A.  H,  Oftrljuul. 
for  appellant: 

There  cu  he  no  UabUlty  apon  Camden  for 


«ti;  defldeacT  upon  a  reMle  of  tbe  proper^, 
because  bis  Did  lor  the  property  at  the  aue 
made  Oclflbor  1,  1884,  wasotdyaDofler  to  take 


d  and  confirm  tbe  sate. 

KaiU  T.  miehdl.  0  W.  Va.  S17. 

Until  confimied  hj  tbe  court  tbeaateconfen 
aor^bta. 

Borer,  Sales,  g  106;  Aisey  T.  Hardin,  3  B. 
Hon.  407;  Kafr  t.  Oor*,  90  W.  Va.  265;  <hn 
■w.  BtriekUr,  34  W.  Va.  6«6. 


UDiil  tbe  coQflrmalJou  of  the  report,  compil- 
able to  complete  bis  purchase. 

2  Dan.  Cfi.  Pr.  1465;  1  Sugden,  Vend.  &  P. 
TO,  71.7lhAm.ed.i£:£part«if(ni?r,ll  Ves.  Jr. 
5B9;  Ttcigg  v.  FijIOd,  18  Vea.  .Ir.  618;  Anton  1. 
Toagood,  1  Jae.  A  W    889. 

Alter  the  report  oi  sole  by  a  masterU  con- 


firmed there  are,  according  to  tbe  English 
practice,  three  means  of  lemedving  tbe  ftdlun 
of  tbe  piircbaser  to  comply  wtu  terms  of_Bale. 


Lantdawn  y.  Sldtrton,  14  Vea.  Jr.  013;  ffard- 
tTtgv.  BMitiia,  4  Hylne  A  O.  514;  Andtrmn 
T-  Foidkt,  3  uxr.  A  Q.  846;  Oordan  t.  &tiit- 
den,  2  HcOord,  Ch.  IQl;  BraOtr  *.  ChrOandt. 
2  Johns.  Ob.  SOOi  9  Dan.  Ch.  Ft.  1460,  14«1. 
1463;  Claritaon  T.  Bead,  15  CbatL  931;  mU  t. 
HiU,  S8  m  28»;  Borer,  Sale;,  g  169. 

Jfotrs.  C  C  CoU.  W.  L,  OoU  and  Geo. 
W&dswttrth,  for  amelleea: 

Tbe  purchaser  at  a  Judictal  sale  is  personally 
bound  by  bis  bid,  altbouEh  In  tact  he  be  bid- 
ding for  another,  unless  fie  disclose  his  ageo^ 


Gratt.  47;  Atkimon  r.  Biehardtott,  14  wis. 
157;  Oordon  v.  8atMd»n  2  McCord,  Ch.  151; 
MeOmb  V.  WrUrht,  4  Johns.  Ch.  650;  7b 
Eatt  W^iatat,  9  FII19.  50. 

A  parly  who  Tlolates  a  contract  cannot  sue- 
cesstully  insist  upon  ita  performance  by  the 
other  parties  to  It. 

Colton  V.  TTumtpton,  15  V.  8.  9  Wbe»L  880 
(4;  368);  Sooru  y.  Mo.  Iron  Oo.  58  U.  8.  17 
How.  841  (15:  ITS);  Sutland  MariU  Oo.  y. 
Si^,  Tt  U.  B.  10  Wall.  S57  (10:  S61). 

When  propvtj  la  knocked  down  to  a  bidder 
at  a  Judicial  sale  by  public  auction,  it  consti- 
tutes a  binding  contract  from  which  the  pu^ 
chaser  can  only  be  discharged  by  order  of  the 
court  for  sufBdcot  cause  shown. 

BtoMom  T.  Miiaatilett  d  V.  B.  Oo.  79  U.  8. 8 
Waa  196(18:48);  Jfian-T.Sfcrry,  09  D.  8.  3 
WaU.  288  (17:  837);  Gordon  t.  Savnilert.  3  5Io- 
Cord,  Cb.  ISl;  Vance  y.  Foiter,  9  Busb,  889; 
McLaren  t.  Hartford  F.  Tat.  Go.  6  N.  T.  ISI; 
Tripp  V.  Cook,  28  Wend.  143;  Z>wn<viR  y.  Dcdd, 
2  Paige,  99;  Fuller  v.  Van  Oeaen,  4  Hill.  178; 
Williamton  t.  Dale,  8  Johns.  Ch.  200;  Jacktoa 
V.  Warrtn.  33  Dl.  831;  C*ni»*!>ct  v.  PvrpU,  40 
ni.  168:  Bia  *.  HiU,  58  DL  389;  Grott  y. 
Peareu,  3  Patt  &  H.  (Va.)  486;  Qraffam  v. 
Burgen,  117  U-  8.  180  (39: 889). 

Mr.  JvtUet  HarlsA  deliyraed  the  opInioB 
of  tbe  court: 

This  is  an  appeal  ttaja  a  final  order  In  the 
suit,  in  the  court  below,  of  Mavhat  v.  Won 
Virginia  OH  and  OH  Land  Oo.  [34  Fad.  Rep. 
905],  requiring  the  appellant  Camden  to  pay 
the  difference  between  the  amoont  hid  by  him 
(or  certain  real  estate  offKed  for  sale,  at  public 
auction,  under  the  decree  in  that  suit,  and  tbe 


amoiint  tbe  nine  property  brought  oo  a  resale 
bad  because  of  his  r^usd  to  comply  with  the 
tenns  of  his  bid.    In  tbe  order  of  resale  the 


court  leserred,  ( 


r  future  determination,  the 


Tbe  history  ot  the  prooeeflings  oat  of  whkh 
tbe  present  appeal  Bilsea,«>  far  as  ittanecw- 
aarr  to  be  staied,  ts  as  tollaws; 

By  a  decree  tendered,  Noyemba  IT,  168K, 
In  Uie  above  nit,  it  vm  adjudged  that  tbe 

IM  D.a. 


CiMDEB  T.  VUratnt  A  Ca 


'.Vert  Vlrfrinis  CHI  Bad  OU  Land  Company  waa 
lDdeb(«d,lD  ipeclflad  amounU,  to  Tarfooacred- 
iton,  who  were  entitled  to  be  paid  out  of  the 


be  aold  at  public  aacUoD,  "opoo  the  terms  auA 


aaS  Heman  Lewis  held  debta  ;kat  were  to  be 
flnt  paid,  equallv  and  ratablj,  out  of  the  pro- 
ceeds of  sale.  TLe  otber  debts,  made  Hens  up- 
on the  property  by  the  decree,  were  held  bv 
Jamea  H.  Carrington,  A.  C.  Worth,  W.  H. 
Beach,  the  Toledo  National  Bank,  R.  B.  Blair, 
BenJamlD  B.  Yalentlne  and  Heman  Loointa. 
Befon  the  propertr  was  oSered  for  sale,  a 


▼ember,  ]S%^  between  J.  N.  Camden,  J.  H. 
Oarrinrtoo,  W.  H.  Beach.  A.  C.  Worth,  Tole- 
do NaSoDal  Bank,  K  B.  Blair,  B.  B.  Talendne 
ftnd  Hemsn  Loomls."  It  provided,  among 
other  things,  that  Camden  ahould  purchase  the 
property,  when  adtd  under  thfe  decrea,  for  the 
mutual  benefit  of  "the  parties  hereto,"  If  Ii 
sold  for  a  sum  not  ezceedlne  the  agKregate 
nmouut  of  the  claims  against  it,  lacludlog  In- 
lerest  and  coats;  that  it  he  bought,  he  should, 
IIS  agent  and  trustee  of  the  pflrlEes.  apply  their 
claims  In  payment  of  the  purchase  money  re- 
quired at  the  Bate,  and  place  on  record  a  declaim 

Mlton  of  trust  showing  that  the  propott 

lictd  by  him  in  trust  ror  the  payment  m 
•  Icbts,  but  that  it  shonld  belong  to  him,  Id  fee 
atniplia,  when  he  paid  them  oS;  the  rente,  leauea 
nud  profits  thereof,  after  deducting  neceaaarr 
rxpeuoes,  to  be  appUed  by  the  imslee  as  fol- 

"  i.  The  balance.  If  any^  due  to  J.  N.  Cam- 
4leD,  assignee  of  W.  D.  Thompson,  shall  be 
(ullr  paid.  9.  Then  forty  per  cent  of  the  pro- 
4%e<is  of  said  property  shall  be  paid  to  Heman 
Loomls  and  nzty  per  cent  thereof  to  the  said 
Carrington,  Worth,  Beach.  Toledo  Nation- 
al Bank,  Blair  and  ValenUne,  according  to 
iheir  rigtata  and  priorities,  as  llzed  by  the 
said  decree,  'aa  between  the  six  partiea  lust 
named,  until  they  and  each  of  them  are  fully 
paid.  8.  Then  slxtr  per  cent  of  said  proceeds 
ahali  be  paid  to  (aid  Carrington,  so  nr  as  to 
reimburse  and  indemnify  him  such  Hums  of 
money,  If  any,  aa  be  mav  be  held  liable  for  as 
maker,  acceptor,  or  Inilurser  of  two  certaia 
bills  of  exchanve,  for  the  paymeat  of  Which 
the  said  West  Virginia  Oil  and  Oil  Land  Com- 
pany is  primarily  liable,  one  of  which  bltls  Is 
suppoaea  to  be  held  by  Marietta  Arnold,  of 
Michigan,  and  is  for  tbe  sum  of  (I.COO,  and 
the  other  is  held  by  the  NatloDOl  Bank  of  Com- 
merce in  New  York,  and  la  for  the  sum  of 
$2,481.89.  4.  After  the  payment  of  the  fore- 
going amounts  the  said  property  shall  bo  held 
In  trust  for  the  payment  of  any  balance  due 
tbe  said  Heman  Lootois  until  the  same  Is  full- 
paid." 

Tbii  writing  was  signed  by  «U  the  partk 
named  in  lu  caption,  except  Beadi  and  the 
Toledo  Nadonal  Bank. 

It  should  be  hero  stated  that  before  any  sale 
took  ^ace  eeveral  Judgment  creditors  of  the 
Wait  virginift  OQ  and  OU  Land  Company  were 
Allowed  In  Interrene  iu  the  cause  1^  peUtion, 
1»  tt.!t. 


e*di  asserting  a  right  to  hare  his  demand  paid 
out  of  the  proceeds;  aome  of  them  claiming 
priority  over  any  creditor  wboae  debt  had  been 
spedflcelly  provided  for  by  the  decree. 

On  tbe  niat  of  Mav,  1881,  the  proper^  wsa 
offered  try  commlsdonera  for  sale  at  publlo 
auction,  and  Charles  H.  Sbattuck  became  the 
poicbaser  at  the  price  of  #168,000,  although  bg 
waa  at  the  time  special  receiver  of  the  rents, 
proflta  and  product  arising  iherefrom.  He  waa 
personally  futetested  in  ms  Ud  to  the  extent  of 
about  ^,000.  Wbo  bis  associates  were  is  not  rT^in 
dlscloaed  by  tbe  record.  Tbe  sale  waa  duly 
raporled,  the  oomrolesloDers  receiving  from 
Sbattuck  on  the  day  of  sale  tbe  ontira  amoun' 
bid  by  him. 

William  P.  Tbompson  and  Oliver  H.  Fayna. 
with  William  N.  Ohancellor  as  their  Euntv, 
baring  executed  abend  conditioned  that  If  tu 
property  was  resold  tbey  would  Ud  the  sum  of 
|I73,0()0,  and  having  depoeited  the  mm  of 
#10,000.  as  addidonal  security,  the  court  dt 
reeled  a  resale,  and  required  the  oommisBio» 
ers  to  return  to  the  purchaser  f  which  they  did) 
the  moneys  theretofore  received  from  bim. 

Tfae  next  sale  occurred  on  tbe  flnt  day  oi 
October,  1884,  when  Thompeon  and  Payne,  by 
Camden,  acting  as  their  ageot.  bid  the  sum  of 
#178,000.  But  Camden  bid.  in  bis  own  name, 
tbe  sum  of  #178,000,  and,  being  the  highest 
Udder,  waa  declared  the  purchaser.  In  Ihelf 
report  of  sale  Uie  commlraloDeia  stale: 

'The  said  Camden  did  not,  and  has  not  as 


erty  as  aforesaid,  or  any  part  thereof;  but  when 
your  commlBsioQers  required  the  cash  from 
aald  Camden,  punuaot  to  thetermsof  said  sale, 
he  lendered  to  ua  a  paper  purportlog  to  1>e  a 
copy  of  a  contract  fn  wriUng  made  between 
several  of  the  creditors  mentioned  In  said  de- 
cree of  thelTIh  of  November,  1888,  authoris- 
ing the  said  Camden,  as  the  agent  or  trusteeof 
the  said  credKora  who  signed  said  contract,  to 
purohase  the  said  property  at  ai^  sale  thereof 
that  might  be  made  under  said  decree,  and  as- 
signing to  him  the  emouDla  decreed  in  favor 
01  each  of  said  several  creditors,  for  tlie  pnr- 
poee  of  bl*  using  and  applying  rfae  same  in 
payment  of  the  sums  so  bid  by  blm  for  said 
property,    bald  copy  of  the  contract,  with  the 

Kper  theroto  attached,  signed  by  Heman 
omls,  by  B.  M.  Ambler,  bis  attorney,  bear- 
ing dale  September  80,  18H4,  is  herewith  filed. 
Said  Camden  also  exhibited  u>  your  commia- 
doners  the  ori^nd  of  the  said  contract  from 


_ . .  in  payment.  In  whole  or  In  part, 
of  ibe  purchase  money  so  bid  by  said  Camden 
for  aald  property,  or  to  accept  anything  in  pay- 
ment thereof  except  lawful  and  current  money       rTTl 
of  tbe  United  Stales,  and  this  tbe  said  Camden        '■ 
has  not  aa  yet  paid." 

The  '  'paper"'  here  referred  to  waa  a  letter 
from  Loomis,  in  which  he  notified  Camden 
that  the  latter  would  be  held  liable  if  he  did  not 
buy  the  properiy  punuant  to  the  lerma  and 
condltioDsof  tbe  writing  of  Norember,  1888. 

On  the  8th  of  October,  1884,  Camden  filed 
bis  petition  in  said  anlt.  In  which  he  states  that 
It  was  disdnctiy  agreed  by  all  wboae  namea  an 
mentioned  in  Ita  caption,  ttiat  he  ahouJd,  as 
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I,  or  by  thefr  repre- 
senUtivea,  assent  to  t£at  cootract  and  Its  tenna. 
He  alleg^:  "Tour  petitioner  now  discovers 
tbst  the  paper  was  not  actually  signed  by  W, 
H.  Bench  or  by  said  bank.  He  belieres  and 
charges  that  both  are  bound  by  said  agreement 
though  they  did  not  sf  go  tbe  same,  but  to  avoid 
any  vexatious  litigation  yonr  petiliooer  is  will- 
ing to  pay,  tf  required  by  the  court,  the  full 
ftmount  of  tbe  claims  of  said  Beach  and  of  said 
bank  ia  cash.  Tour  petitioner  prays  tbal,  the 
premises  being  conslaered,  he  may  be  allowed 
(o  epplT  tbecuimsand  debts  adjudged  by  said 
decree  id  discharge  ot  bis  liability  for  tbe  pur- 
chase money  ;tbatb  Is  compliance  nith  tbe  terms 
of  said  contract  may  be  considered  and  decreed 
a  compliance  with  the  terms  of  said  sale;  that 
tbe  said  contract  may  be  received  in  discharge 
of  bis  bid;  that  tbe  sale  be  confirmed,  and  tl^t 
a  deed  be  made  to  your  petitioner  for  the  said 

?iroperty,  and  tbst  the  court  will  make  sucb 
unher  order  or  decree  and  grant  socb  otber 
and  general  and  further  relief  in  the  premises 
as  your  honors  may  deem  rigbt,  as  iii  equity 
may  be  proper," 

Eiceptionswore  filed  by  Cairlngton.  Worth, 
Bencb,  tbe  Toledo  National  Bank,  Valentine 
and  Blair  to  tbe  report  of  sale.  and.  on  (heir 
molioD,  a  rule  was  awarded  ngainst  Camden  to 
show  cause  why  he  should  not  pay  (he  sum  of 
$178,050  bid  bj  him  for  the  property,  or  why 
the  sale  should  not  beset  aaide,  and  aresalebad 
at  bis  risk  and  cost.  His  petition  above  re- 
ferred to  was  accepted  as  his  answer  to  tbat 
rule.  After  answers  filed  by  various  creditors 
to  Camden's  petition,  tbe  court,  upon  applica- 
tion of  Thompson  and  Payne,  made  an  order 
canceling  their  bond,  ana  ordering  that  tbe 
tlO.OOO,  depodted  in  the  registry  of  tbe  court, 
be  returned  to  them,  which  was  done.  Subse- 
quently a  motion  was  made  by  several  credit- 
ors to  set  aside  that  order  ns  having  been  Im- 
properly procured  and  made,  without  notice  to 

The  exceptions  to  the  report  of  sale  were  sus- 
laioed,  tbe  sale  set  aside,  and  the  commission- 
ers directed  to  resell  the  property  at  the  cost  of 
Camden  for  cash  In  accordance  with  the  origi- 
nal decree;  and  "If  the  said  property  shall  be 
•old  for  a  less  sum  than  $178,050,  the  said  bid 
of  tbe  said  Camden,  the  court  reserves  for  fut- 
ure determination  in  this  cause  tbe  question 
whether  the  said  Camdeo  wilt  be  required  to 
pay  tbe  deficiency." 

The  tbird  sale  occurred  Uarcb  IT,  1885,  and 
the  property  then  broughtonly  $116,100,  Shat 


Bale  certain  creditors  flled  exceptions 


a  the 


„ J ., , — leof  them 

filed  petitions  which  Camden  ansvraed,  where- 
in an  issue  was  made  aa  to  the  confirmation  of 
the  last  sale,  and  as  to  his  liability  for  the  de- 
ficiency. Upon  these  tnntters  the  parties  took 
proof.  Tbe  cause  was  heard  before  CM^Jtu- 
ttee  Waile,  when  a  final  order  was  made,  June 
6,  1S8S,  reciting,  among  other  things,  IfaM  the 
conrl  was  of  opinion  uat,  tf  the  last  sole  was 
Gonflmted,  Oamden,  by  vhitie  of  his  bid,  was 
Uftble  to  pay  the  dlSereooe  between  the  sum  of 
$178,000  and  tbe  amount,  $119,100,  bid  ij 
«1A 


Slinttiick,  and  all  costs  rendered  necessary  by 
bis  failure  to  comply  with  tbe  terms  of  sale, 
and  that  the  last  sale  to  Bhatiuck  should  be 
cooflrmed.  unless  either  Camden  or  Thompson 
and  Payne  would  take  the  property  at  the 
amounts  of  their  respective  bids. 

The  record  shows  that  after  announdng  this 
opinion  tbe  court  offered  Camden,  who  was 
then  present,  with  bis  counsel,  the  privilege  of 
taking  the  property  at  tbe  sum  bid  by  him,  and 
of  having  bis  purcbsse confirmed,  if  be  would 
pay  in  casb  the  amount  bid  by  him.  This  of- 
fer was  rerused,  Camden  declaring  in  open  (TBJ 
court  thai  he  would  not  take  tbe  properly  un- 
less the  Hale  was  confirmed  on  the  basis  of  the 
alleged  contract  of  November,  1883,  between 
him  and  others.  The  court  then  called  on  him, 
as  the  agent  of  Thompson  and  Payne,  to  elcfrt 
for  them  whether  lhe_y  would  take  the  property 
at  the  sum  he  had  bid  for  them,  end  pay  Uie 
casb  therefor;  and  he  thereupon  declarea  that, 
wbile  be  had  authority  to  make  tbe  hid  origi- 
nally, he  bad  not  authoritv  to  make  an  election 
foe  them  under  the  offer  now  made.  Ad  order 
was  thereupon.  May  15,  1885,  entered,  vacat-  ' 
ing  tbe  order  of  the  thlnl  day  of  November, 
1SS4,  csncelinglhebondof  Thompson,  Payne 
and  Cbsncellor,  confirming  the  ls"t  snle  of  ' 
Bhattuck,  and  directing  the  commisaioneis,  tiy 
proper  deed,  to  convey  the  property  to  him. 

It  was  further  decreed  thatCamaen  pay  into 
the  registry  of  the  court,  tor  the  benefit  of 
such  of  the  parties  to  tbe  suit  or  otber  persons 
as  might  be  entitled  thereto,  tbe  sum  of  $53,050, 
with  Interest,  and  the  costs  rendered  necessair 
by  his  failure  to  comply  with  the  lenns  of  his 
bid  in  cash.  Mayhew  v.  Wat  Virginia  OH  A 
Oil  Land  Co.  a4Fed.  Rep.  20S.  ThU  is  the 
decree  which  Is  here  for  review  upon  Camden's 

It  is  undoubtedly  true  (hat  Camden's  bid  of 
$178,050  was,  in  legal  effect,  only  an  offw  to 
take  tbe  property  at  that  price;  and  that  the 
acceptance  or  rejection  of  that  offer  was 
within  the  sound  and  equitable  dlscretloa 
of  the  court,  to  be  exereisea  with  due  regard 
to  the  special  circumstances  of  the  case  ana  to 
the  stability  of  Judicial  salea.  Milu-aukee  <t 
M.  R.  Go.  V.  Soutter,  73  U.  8.  5  Wall.  663 
[18:  6801;  WiUiatn*on  v.  Dale,  8  Johns.  Ch. 
390,  202;  Eabtt  v.  MittMl,  6  W.  Va.  4B2,  509; 
Obre  V,  BtrickUr.  34  W.  Va.  696;  Butmi  t.  Har- 
diti,2  B.Mon.  407,  411 :  Haj/t'  Ami.  51  Pa.  68.61; 
UMldreuv.  £uW,SSnai.,4B9ii)un«anv.i>i>i&f, 
3  Paige,  100, 101.  It  is  further  contended  that 
an  acceptance  of  that  offer  could  only  have  been 
manifested  by  an  order  conflrmtng  Uie  sale- and 
as  no  such  order  was  in  fact  made,  that  Cam- 
den could  not  be  held  liable  for  a  deficiency  [83] 
arising  upon  a  resale  of  the  property.    In  sup- 

Sirt  of  this  podtloa  his  counsel  cite  Darnell's 
hancery  Practice  and  Pleading,  To).  3, 12S1, 
Cooper's  ed..  In  which  It  is  said:  "The  rule 
Uiat  the  master's  report  of  a  purchase  must  be 
absolutely  confirmed  before  tbe  contract  can 
be  consiaered  as  binding,  applies  equally  to 
cases  in  which  it  is  sought  to  compel  a  purchaser 
to  complete  his  purchase,  as  where  It  is  Bought 
to  enforce  (he  conbact  against  the  veodOT. 
As  a  preliminary  step,  therefore,  towards  en- 
fordng  tbe  com[detioD  of  the  contract.  It  is 
necessary  to  have  the  report  confirmed."  Tbe 
preseDt  case,  lunrever,  la  not  one  in  which  It  to 
UtV.» 


DigmzcdbyGoOgle 
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sought  to  compel  lbs  purchaser  to  complflteUi 
puicbase.  It  may  be  tbat  if  tbs  court  below 
had  delennlned  to  liold  Camden  to  bis  bid  for 


tlon  of  the  sal&  and,  perbapa,  tbe  tender  of  a 
deed,  to  be  foUoned  07  an  order  compeHloK 
taim  to  paj  the  whole  amount  tliat  he  ollered. 
But  ftnasnotreBtrfctedto  that  particular  mode 
ol  securing  tbe  rights  of  the  parties  for  whoea 
benefit  the  property  was  sold;  for,  upon  appel- 
lant TefuEinK  to  pa;  the  amount  bid,  tbe  court, 
without  conflrmmg  the  sate  br  a  formal  order, 
«an]d  have  held  him  to  bis  offer,  and  ordered  a 
resale  in  the  mean  time  at  his  risk,  both  Id  re- 
spect to  tbe  expenses  of  the  resale  and  any 
-deficiency  resultiDg  therefrom.  The  latter 
course  was  approved  by  lard  Cottetibsm  in 
Barding  v.  Harding,  4  Myl.  &  C.  614,  and  was 
in  accordance  with  previous  dedidons.  fibun- 
den  7.  Gray,  4  Myl.  ft  C.  615  note  (a);  5.  O. 
Oragv.  Gray,  1  Beav.  188;  TaaTierv.  Ita^ord, 
4  Myl.  &  C.  G19  note.  So  Id  Daniell's  Cban- 
cery  Pr.  ft  H.  (Vol.  3,  *1283):  "According, 
however,  to  the  present  practice,  a  more  com- 
plete remedy  Is  horded  against  the  purchaser 
refusing,  without  cause,  to  fulfill  his  contract; 
for  the  plainttS  may  obtain  an  order  for  the 
estate  to  be  resold,  and  for  the  purchaser  to  pay 
as  well  tbe  expenses  erisinK  from  the  noncom- 
pletlon  of  tbe  purchase,  toe  application,  and 
t^  resale,  as  also  any  deficiency  in  price  srlslog 
upon  the  second  sale." 
!  In  view  of  the  terms  of  the  decree  of  Novem- 
'  ber  17,  1888,  there  is  no  ground  for  tbe  con- 
tention that  the  confirmation  of  the  sale  to 
I  Camden  was  necessary  in  order  lo  fix  liability 
'  on  him  for  the  deficiency  arising  upon  the  re- 
sale. Tbe  decree  expressly  required  that  the 
tale  should  be  made  "upon  Iho  terms,  cash  in 
band  on  tbe  day  of  sale;  thus  practically  mak- 
ing the  payment  in  cash  on  the  day  of  sale  of 
the  sum  bid  a  condition  precedent  to  the  right 
of  the  purchaser  to  demand  a  confirmation  of 
the  sale.  The  commissioners  appointed  had 
DO  authority  to  accept  from  the  purchaser  any- 
thing but  cosh,  nor  could  they  postpone  pay- 
ment of  the  sum  offered  beyond  Uie  day  of  sale. 
The;  conformed  in  all  respects  to  the  terms  of 
tbe  decree,  and  Camden  md  in  bis  own  name, 
without  any  previous  notice  to  them  that  be 
represented  others  in  so  bidding,  or  that  be  de- 
sired or  intended  lo  use  tbe  debts  of  particular 


November,  1888,  was  properly  denied,  for  sev- 
eral reasons:  Firtt,  tbe  wriung  of  that  date 
could  not  become  a  contract  blndiog  upon 
those  signing  it  until  it  was  executed  by  all 
whoeenemesappearln  ltacaptlon;(mpnd,  after 
the  original  decree  was  passed,  and  before  the 
first  sale  took  place,  judgment  creditors,  for 
whom  the  decree  made  no  provlalon,  interveued 
in  the  cause,  cldming  a  lien  upon  the  proceeds 
of  any  sale  that  might  be  made,  some  of  tbem 
asserting  priority'  even  over  the  creditors 
named  m  the  decree;  t/iird,  tbe  court  was  not 
bound,  in  deference  merely  to  the  wishes  of  a 
part  of  the  creditors,  to  depart  from  the  terms 
of  sale,  especially  as  the  creditors  whose  names 
appeal  In  the  alleged  contract  of  November, 
129  C.  S. 


1888,  did  not,  prior  to  the  sale,  ask  such  modi- 
fication of  those  terms  as  would  enable  them 
to  use  theiT  <daima  in  purcbaaing  and  paying 
for  the  property. 

But  If  there  waa  any  ground  to  Insist  that  a 
conflnnaUon  of  the  sale  was  necessary  before 
Csmden  could  be  made  liable  for  the  deficiency 
resulting  from  tbe  resale,  all  dIfBculty  upon 
that  point  was  removed  by  the  distinct  offer 
made  in  open  court,  to  confirm  the  sale  to  him, 
upon  his  complying  with  the  terms  thereof,  by 
raying  In  cash  the  amount  of  his  bid.  This 
offer  baring  been  refused,  and  the  court  hav- 
ing been  thereby  informed  that  be  did  not  wish  (BB] 
to  complete  the  purchase  according  to  the  terms  '- 
of  the  decree  and  of  his  bid,  there  was  no  ne- 
cessity to  go  through  tbe  form  of  conflrming  the 
sale  lo  him,  and  then,  immediately,  ordering  a 
resale,  at  his  risk  and  cost;  but,  as  we  have 
seen,  the  court  was  at  liberty,  without  such 
formd  confirmation,  to  order  a  resale,  holding 
him  responsible  for  any  deficiency  resulting 
therefrom. 

Tbe  only  question  that  remdni  to  be  con- 
sidered Is  whether  the  liability  ci  Camden  for 
the  deficiency  lu  the  price  of  the  pro^rty  on 
tbe  last  sale  ought  to  have  been  ascertamedand 
enforced  by  an  original,  independent  suit. 
We  are  of  opinion  that  the  mode  adopted  In 
the  present  case  was  entirely  regular. 

Where  a  purchaser  refuses,  without  cause, 
to  make  his  bid  good,  he  may  be  compelled  to 
do  so  by  rule  or  attauhment  Issuing  out  of  the 
court  under  whose  decree  the  sale  is  bad  It 
was  GO  held  In  BloMom  v.  Mxiieavkee  RaUroad 
M  U.  8. 1  Wall.  856  [17: 678],  where 
that  a  purchaser  or  bidder  af 


ter's  saleincliaocery  Bubiects  himself  ffuooff^ 
to  the  jurisdiction  of  the  court,  and  can  be 
compelled  lo  perform  hiib  agreement  specifi- 


cally. In  Lanidown  v,  Eldrr'.f!.,  14  Vea.  Jr. 
613,  a  motion  that  the  person  reported  to  be 
tbe  iMst  bidder  before  toe  master  pay  within 
a  given  time  the  purchase  money,  or  stand 
committed,  was  sustained  by  Lord  OlianetUor 
Eldon,  who  observed  that  the  purchaser  could 
not  be  permitted  to  disobey  an  order,  more 
than  any  other  person.  That  case  was  fol- 
lowed in  Bnuher  v.  Fan  Cortlandt,  %  Johns. 
Cb.  006,  where  (Humailor  Kent,  after  observ- 
ing that  tbe  purcbaser  ought  to  be  compelled 
to  complete  tne  purchase,  and  dting  LavidoaA 
V.  Elderton,  said;  "If  no  order  <u  this  kind 
could  be  made,  in  this  case.  It  would  foUow 
that  not  only  the  purchaser,  but  the  committee 
of  the  lunatic,  would  be  permitted  to  baffle  the 
court,  and  sport  with  its  decree  ...  I  have  no 
doubt  the  court  may,  in  its  discretion,  do  It  in 
every  case  where  the  previous  conditions  of  tha 
sale  have  not  given  Uie  purchaser  an  «Ilema- 
tive^"  Bee  also  BlMXm  v.  Milaauku  Railroad 
Ompanv.TOn.S.  SWalL  196.207  [18:48, 4«]i 
Smith  V.  Arnold,  S  Uason,  414,  420;  Bema  v. 
Bea,  i  Paige,  841 ;  Catamaiar  ».  Strode,  1  Sim. 
&  Stu.  881;  Andtrton  v.  Fouike,  8  Bar.  ft  O. 
846,  862, 878.  If,  as  Is  clear,  the  purchaser  can  [SV\, 
be  required,  by  rule  or  attachment,  to  pay  into 
court  tbe  entire  sum  bid  bv  him  and  thus  com- 
plete his  purchase,  It  is  difficult  to  see  why  a 
bidder,  sought  to  be  made  liable  for  a  deficien- 
cy resulting  from  a  resale  caused  by  his  refusal 
to  make  h&  bid  good,  may  not  be  proceeded 
against  in  tbe  same  sultby  rule,  orintnyotliei 


SUPHUOt  UOUBT  OF  THX  UhITBD  STATES. 


carrier,  under  Uie  duns  Id  tbebl 


T.  Dndei  such  polldaa,  tbe  inninn  ooold  i«qulr» 
the  oween  to  punae  ihs  oarrler  In  ttie  llnl  In- 
staace,  aod  deoUne  to  lodenmUr  tbem  aotll  tli» 
Quntion  Mid  the  nMaaiTe  of  ths  camar^  llablUtj' 


[No.  M.] 

Srguti  Sot.  IS,  16,  1888.    DtMai  Jan.  XL 

IS89. 

IN  ERROR  to  the  Circnit  Coart  of  the  Unit- 
ed States  for  the  Diitilct  of  South  Carolina, 
to  review  a  Judgment  in  favor  of  defendant  to 
recover  damages  for  theloesofgooda  which  tbe 
defendant,  as  a  common  carrier,  had  received 
at  Columbia,  South  Carolina,  to  be  cairled  to 
Charleaton,  ia  that  State,  and  Ibere  delivered  lo 
ft  connecting  carrier  to  be  transported  to  New 
Tork,  and  which  ft  wa«  alleged  tbe  defendant 
did  not  Mfely  cany  and  deliver  but  which 
WNB,  while  In  defendaDt'a  poaaeasion  as  a  car- 
rier, dertrojed  t^  flre  tiy  iti  negligence.    B»- 


8talem<7nt  Xrj  Mr.  OhttfJvtUMTxMwt 

Williuui  H.  Inman,  John  H.  InmaD,  Jamea 
Swrnnn,  Bemud  8.  Clark,  and  Robert  W.  Id> 
man,  oopartoen  in  buainees  under  the  firm  Dams 
of  Inman,  Swsnn  A  Company,  brooght  suit 
against  the  South  Camlina  Railway  Compnny, 
in  the  Circuit  Court  ot  tbe  United  Siat«s  for  the 
DUlrlct  of  South  Carolina,  on  the  18tb  of  July, 
1384,  to  recover  damafces  for  the  loss  of  tM8 
bales  of  cotiou  (oat  of  809  bales),  which  the  de- 
fendant, as  a  common  carrier,  hod  received  at 
CoiiunbU.  South  Carolina,  to  be  safely  canied 
for  certain  freight  money  to  CliarleBtan,  in  that 
State,  and  there  delivered  to  a  connecting  car- 
rier Lo  iM  transported  to  New  York,  and 
wbicb,  the  plaintifb  averred,  the  defendant 
did  not  safely  carry  and  deliver,  but  which 
were,  while  In  the  defendant's  poasession,  cus- 
tody and  control  as  a  common  carrier,  "brlhs 
carelessness  and  negligence  of  tbe  defendant, 
its  officers,  agents  ua  aervanta,  destroyed  by 
Are," 

In  its  answer  tbe  defendant  admitted  tbe 
shipment,  names  of  shippers,  place  of  ship- 
ment,  and  number  of  bales  shipped;  and 
averred  "that  atthedaleof  the  receipt  and  ship- 
ment of  said  cotton  bills  of  lading  were  given 
therefor,  in  which  were  staled  the  conditions, 
stipulations  and  agreements  upon  which  MA 

"    1  should  be  carried  by  tbe  railroad  o 


ulations  and  ^reements  thereof,  were  received 
and  accepted  by  the  plaintiffs,  and  conBtHute 
the  contract  between  them  and  the  defeodanli" 
that  the  cotton  was  received  "subject  lothe 
conditions,  stipulations  and  agreements  of  said 
bills  of  lading,"  and  that  tht>  24S  boles  were 
destroyed  by  ore;  bnt  denied,  OS  sbrst defense, 
the  allegations  in  respect  to  negligence;  and,  as 
a  second  defense,  stated  "that  amoni^  other 
Btipiilatlons  and  agreements  in  said  bills  of 
lading  under  which  said  cottoa  le  deatnqred  by 
Are  was  carried  Is  the  following,  to  wit;  '  And 
It  is  further  stipulated  and  sgTMd  that  in  rase 
of  any  loss  or  damage  dona  to  or  snstalned  by 


ll«8. 
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cuTTcd  by  UiB  lerma  of  tbta  coDlract,  that  the 
oompfuiv  a1(me  Bhall  be  beld  MapoDslble  tbere- 
[or  ia  wDOse  actual  custodv  the  cotton  may  be 
«t  the  lime  of  the  happeDiug  of  eucb  loss  or 
damage, and  Uiecompanylocurrliigaucb  liabil- 
ity shall  have  the  benefllof  Any  Insurance  which 
iDHT  have  been  effected  upon  or  on  account  of 
Baia  cotton;'  that  the  plalntlfta  had  fully  inauied 
•aid  cotton  m  destroyed  hy  fire,  in  tolvent 
compuiles,  from  riaka,  amonK  which  fln  was 
one,  and  that  at  ttie  time  of  the  occunence  of 
■aid  fire  teM  ootbw  nas  folly  covered  by  In- 
■urance;  but  that  this  defeodant  has  not  bad  the 
beneSt  of  such  Insurance,  nor  have  the  plaint- 
iffs fdven  OT  offered  to  gin  b  the  benefit  of 
Buch  insurance." 

The  bill  of  excepUona  itatee  that  the  plaint- 
iffs, to  maintaia  tbe  issue  on  Lbelr  put,  exam- 
ined Bernard  S.  Clark  (one  of  the  plaintiffs), 
who  proved  the  delivery  of  the  cotton  to  the 
Qreenville  and  Columbia  Railroad,  to  be 
carried  to  the  plaintifla  at  New  Tork,  the  re- 
ceipt of  the  cotton  by  tbe  defendoikt  as  a  con- 
necting carrier.  It*  destructiOD  by  fire  at 
I  Cbarlealon,  on  the  2Qth  day  of  October,  A.  D. 
loss,  while  In  the  custody  of  tbe  defendant, 
BWalHag  deliveiT  to  tbe  next  connecting  car- 
rier, and  that  tne  value  of  the  cotton,  less 
Indght,  was  910,717.31;  that  tbe  form  of  the 
bills  of  lading  given  lo  the  aeent  of  tbe  plain> 
Ifh  tiiy  the  OreenvlUe  and  Columbia  Railroad 
Company,  the  first  carrier,  was  as  set  out,  and 
contained  the  clause  above  quoted. 

Upon  examination  ^  defendant,  the  witneaa 
testified  that  plalntim  bad  open  polldes  of 
Insurance  In  tbe  Phtsnls,  Mechuilcs'  and 
Traders',  and  Qreenwich  Insurance  Com- 
panies, but  bad  not  received  any  money 
for  the  loss  occasioned  by  the  burning  of 
tbe  cotton  in  question;  that  the  insurance 
companies  had  signed  certain  memoranda 
which  witness  produced;  that  witness  in- 
structed Hr.  Gallagber,  an  insurance  adjust- 
er at  Charleston,  to  bring  suit  if  defendant 
did  not  pay;  that  witness  did  not  know  that 
Oallagher  represented  Itae  above  named  iusur- 
uice  companies,  hot  be  had  aald  there  wotild 
be  no  expense  to  plointlSa;  that  "  by  our  poli- 
cies, in  case  of  loss,  we  have  to  pay  4  per  cent 
on  that  loss,  tokeepourpolicygoodforfaO.OOO 
•11  the  lime.  Hy  object  is  to  get  this  money 
from  the  railroad  companies  and  save  this  4 
per  cent,  and  |1C0  average  comes  in  there,  and 
in  case  I  don't  get  it  from  them  to  fall  back  on 
my  insurers — the  insurance  companies — and 
make  them  pay  iL  That  is  the  exact  reason, 
ud  if  I  don't  get  it  from  them  the  Idea  is  that 
IwUlfallbBCkontbelnsurancecompany."  On 
redirect  examination  tbr-  witness  teeiifled  that 
tbe  plaintiffs  were  the  -innersof  the  cotton, 
and  did  not  authorize  their  agent  to  take  bills 
of  lading  with  insurance  clause,  but  plaii''"- 
bad  lecuved  the  balance  of  tbe  cotton  and 
tied  for  tbe  freight  on  It  under  tbe  same  bill  of 
lading;  that  tbe  agent  "  had  anthority  to  take 
bllla  of  lading  for  tbe  cotton,  but  he  had  to  ac- 
cept what  tbe  company  would  give  him  or  no 
Ull  of  lading." 

The  policy  issued  to  plaintiffs  by  the  He- 
chanica'  and  Traders'  Insurance  Company  on 
cotton  bnmed  bears  date  September  T,  IBSS, 
and  amtains  the  following  provisions: 

"It Is  also  agreed  aitd  uitderstood  that.  In 
Ut  U.S. 


assured,  in  accepting  payment  therefor,  hereby  [18B) 
&Dd  by  tliat  act  asngos  and  transfers  to  the 
said  insurantie  company  all  bis  or  their  right  to 
claim  for  loss  or  damage  as  against  the  carrlor 
or  other  person  or  persons,  to  Inure  to  tbeir 
benefit,  however,  to  the  extent  only  of  tbe 
amount  of  the  loss  or  damage  and  attendant 


expeiksee  of  recovery  paid  ot  incurred  bv  tbe 
said  ituuranoe  oompany;  and  any  act  of  the  in- 
sured waiving  or  tranEdening  or  lending  to  de- 


feet  or  decrease  any  such  claim  against  tbe 
carrier  or  such  other  person  or  persons,  whether 
before  or  after  the  insurance  was  made  under 
this  policy,  shall  be  a  cancellation  <tf  theliabll- 
'^  of  tbe  said  Insurance  companv  for  or  on^ 
ount  of  the  risk  Insured  for  wnlch  loss  Is 
claimed  ...  In  event  of  the  loss  tbe' assured 
agrees  to  subrogate  to  the  insurera  all  their 
chims  against  ^e  transporters  of  said  cotton, 
-"■  exceieding  tbe  amount  paid  by  said  In- 

Similar  provisions  ore  contained  in  the  polity 


sued  by  the  Phcsnix  Insurance  Company  on 
said  cotton  contained  tbe  following  prDvUion: 
"  In  case  of  any  agreement  or  act,  p«st  or  fut- 
ure, by  tbe  Insured,  whereby  any  right  of 
recovery  of  the  insured  against  anv  persons  or 
corporations  is  released  or  lost,  woicb  would, 
on  acceptance  of  abandonment  or  payment  of 
loss  by  tbla  oompany,  belong  to  thia  companr 
but  for  such  agreement  or  act,  or.  In  case  thb 
insurance  is  trade  for  tbe  benefit  of  any  car- 
rier or  bailee  of  the  property  Insured  other 
than  the  person  named  as  insured,  the  com- 

Sny  shall  not  be  bound  to  pay  any  loss,  but 
right  to  retain  or  recover  tbe  premium  sbalt 
not  be  affecwd; "  also  the  further  provision, 
"  (bat  In  event  of  loss  the  Insured  agrees  to 
Bubrogale  to  tbe  insurers  all  theirclalms  against 
the  transporters  of  said  cotton,  not  exceeding 
the  amount  paid  by  said  insurers." 

The  memoranda  referred  to  as  signed  by  the 
insurance  companies  on  tbe  dates  named  ore  as 
follows: 

"New  York,  Nov.  IT,  1888. 
"To  Inman,  Swann  &  Co.: 

"  In  accordance  with  tbe  provision  of  this 
policy  the  estimated  loss  sustained  by  this 
company  of  $8,667  In  conseqnenoe  of  tbe  fire  [1331 
at  Charleston,  8.  C,  about  Oct.  20,  '88,  it 
hereby  reinstated  and  $114.90  addtdooal  pre- 
mium la  charged  by  this  company  therefor.  It 
being  fully  understood  and  agreed  that  when 
the  above  loes  is  finally  adjusted  tbe  amounV 
reinstated  and  the  premium  charged  shall  be 
made  correct." 

"  Attached  to  this  policy,  21,T78." 

*  "New  York,  Deo.  1, 1888. 
"  It  is  hereby  understood  and  agreed  by  the 
undersigned  companies  insuring  Hesara.  In- 
man, Swann  &  Co.  that  proofs  of  toss  by  fire 
at  Charleston,  B.  0,,  of  Oct.  88. 1888,  presented 
this  day,  are  to  be  considered  as  filed  on  No- 
vember 17,  as  all  papers  and  vouchers  to  prove 
such  loss  were  forwarded  by  Messrs.  Inman, 
Swann  &  Co. ,  with  their  consent,  to  tbe  South 
Carolina  R.  R.  Co.,  to  coUeot  low  from  Ifaem 
as  oommon  canterB,  which,  bowcYsr,  Is  not  to 
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prejudice  Meoara.  Iddud,  Bwum  &  Co'i  cUim 
agaliut  tbeuDdenigDedlnninuicecoinpsDles." 
"New  York,  Jan.  18.  1864. 
"  Tbe  aodenigned  oompaoiee  faaTiDK  beco 
notified  by  Heesn.  Inman,  Swaun  &  Co.,  of 
lo«a  In^  fire  kt  Charleslon.  B.  0..  oa  or  about 
OcL  39,  '88,  and  proofs  of  losi  baviar  been 
preaenled  to  tbe  South  OaroUaa  R.  R.  (%.,  di- 
rect, on  NoY.  17,  ■88,  with  conaent  of  aaid  in- 
ce  conipanlea,  which,  bowever.  It  was 
d  upon  should  not  prejudice  the  assurer's 
BgaloBt  them,   the  cuUnu  hsTing  been 


agreed  u 

cTalm  Bg 


refuse  to  My,  and  the  claim  being  due  on  Jan. 
17,  1884,  Hessrs.  loinan,  Swann  A  Co.  will 
tilll  use  ereiy  effort  lo  collect  the  claim  direct, 
end  the  undendgned  insurance  companies  here- 
by agree  10  pay  them  (slz)  6  per  cent  futereet 
from  January  IT,  '84,  to  tbe  time  when  claii 
ts  collected.  Tbia  agreement,  however,  is  d(  . 
to  prejudice  their  claim  against  ttM  uudersigaed 
insiirBDce  companies." 

It  was  conceded  upon  the  argument  that  the 
trills  of  lading  were  dated  October  18,  October 
24,  October  25,  and  October  87, 1883,  and  were 
■igced  for  the  Columbia  and  Oreenville  Rail- 
riMd  C{)mpanT  and  the  conipaniee  canstitutiag 
the  through  line,  of  which  defeDdont  was  one, 
"sepaTBtely  but  not  jointlyj"  and  that  (he  poli- 
dee  of  insurance  were  dated  AnKust  29,  Scp- 
temt>er  6,  and  September  7, 1883,  andeipircd  Au- 
sunt  29,  1884,  and  cootained  these  clauses: 
"The  total  amount  of  each  and  every  loss,  less 
f  150  to  be  deducted  in  lieu  of  average,  shall  lie 
paid  within  thirt;  da^  after  receipt  of  proofs 
of  loss;"  and  "tnat,  in  the  erent  of  loss,  the 
assured  agree  to  pay  the  insurers  additional 
ptemium  or  premiums  at  tlie  rate  of  4  per  cent 
on  the  amount  of  such  toss  or  losses,  and  this 
policy  is  thereby  to  be  reinstated  and  in  force 
to  the  full  amount  of  $30,000,  unless  either 
party  desire  the  cancelment  of  same." 

At  the  request  of  tbe  defendonl  and  subject 
to  pi aintiSa  exceptions,  Uie  court  gave  to  the 
Jury  tbe  following  instructions: 

''P%rti.  That  thebUI  or  UIls  of  lading  under 
which  the  cotton  of  plaiutlflB  in  Uiis  case  was 
transported  by  the  defendant  constituted  the 
contract  of  the  parties,  and  the  plaiDtiffs  are 
bound  by  the  sbpulatfon  that  the  defendant 
company  'shall  hare  the  benefit  oi  any  insur- 


d  cotton. 

"Second.  That  the  plainufls,  before  they  can 
recover  against  detendant  here,  must  show  that 
they  have  performed  their  paiiof  thlKconiract 
hj  proving  that  they  have  given  to  Uii-  Situth 
-C&rolina  Railway  Company  the  benefit  of  tbe 
Insurance,  or  that  they  have  been  ready  to  per- 
form their  contract  by  tendering  such  benefit, 
and  that  the  same  has  been  refused. 

"Tliira.  That  if  the  Jury  find  that  an  arree- 
ment  was  made  t>etween  ploinlifFs  and  theb 
insurers  by  which  the  insurera  waived  proofs 
of  loss  and  admitted  t)ie  claim  of  plsintifTs  to 
be  due  by  them  on  tbr  tlrsl  of  January,  1884, 
and  pluinllffs  a^rreed  to  i;ive  time  upon  said 
claim  to  the  Insurers  and  mrantime  to  press  the 
claim  for  the  cotton  afralnst  tbe  Bouth  Carolina 
Railway  Company,  defendsnl.  in  consideration 
of  the  payment  to  plaintiffs  by  their  Insurers 
«14 
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of  6  per  cent  interest  per  aaanm  oa  Mid  ad 
mltted  claim  from  January  1, 1884,  Uieo  plaloi- 
iffs  cannot  recover,  and  rerdict  must  be  i<»  ix- 
fendauL" 

The  plaintiffs  requested  the  following  In- 
strtidloua,  which  the  conn  refused,  wmI  pbiDi- 
Ufa  excepted: 

"Fir^.  That  tbe  stipulations  In  tbe  bllU  of 
lading  giving  the  defendant  the  benefit  of  in- 
effected  by  the  plaintiffs  is  unreMon- 


and  therefore  Told. 

•'Second.  ThstiftbeetipuIatloniDtbebillsof 
lading  under  wtiich  the  cotton  of  tbe  plaintlllx 
was  to  be  transported  by  tbe  defendant  giving 
to  the  carrier  the  benefit  of  insurance  is  valiiT 
then  such  stipulation  only  entitles  the  defend- 
ant to  such  ioaurance  upon  payment  by  it  of 
C' itlffs' loss,  unless  the plaintiaahave already 
paid  by  the  insurer. 

"  Third.  That  if  the  stipulation  In  the  bills  of 
lading  under  which  plaintiffs'  ontton  was  to  be 
transported  by  the  defendant  giving  to  the 
carrier  the  l)enefit  of  plainllffs  Insurance  is 
valid,  then  such  stipulation  only  enlitlea  the 
defendant  to  such  insurance  as  it  Is  in  tbe 
hands  of  the  plaintiffs,  and  If  tbe  policy  b 
void  or  unproductive  this  is  no  defense,  and 
the  plaintiffs  are  entitled  to  recover  in  this  ac- 


be  transported  by  the  defendant  elvbig  tbe 
carrier  benefit  of  insurance  effected  by  pwnt- 
Iffs  Is  valid,  then  no  legal  obligatioD  aroae  there- 
from that  the  plaintiff  should  effect  valid  in- 
surance, and  if  such  Insurance  is  invalid  this  is 
no  defense  to  plaindlTs'  action. 

••F\fth.  TbatBStheplaintiaa,underlhestip- 
ulation  in  the  bills  of  lading  giving  the  carrier 
benefit  of  the  insurance,  may  or  may  not  have 
inanred  as  they  please,  the  defendanttakes  such 
insurance,  if  effected,  subject  to  all  inflrmities, 
and  the  same  constitutes  no  defense  to  plaintiffs' 
actiou. 

"Bixlh.  That  the  carrier  doea  not  lose  his 
character  as  carrier  by  reason  of  a  stipulation 
giving  him  the  benefit  of  insurance  by  the  ship- 

Kr  or  owncr.and  tbatascarrierbeisprimarily 
ble  for  loss  or  damage,  if  not  arifing  from 
causes  exempted  by  law  or  hie  contract;  and  If 
the  defendant  deslrea  the  benefit  of  plaintlffii' 
insurance  it  must  first  pay  the  losa  lustalned  by 

'SeetTith.  That  the  defendants,  under  the 
bills  of  lading  In  question,  are  notciemptfrom 
loss  bv  fire,  as  such  exemption,  uiider  said  bills 
of  lading,  only  applies  to  tbe  carrier  by  water. " 

Mr.  Q^o,  A.  Black,  for  plalntUb  In  error: 

The  case  at  bar  distiiuulshed  from  Phaaix 
Tntiiranoe  Compaiiy  v.  Brit  ±  Western  Trane- 
portaiion  Cmnpanj/,  117  TJ.  8.  812  &»:  87^. 

Where  'an  owner  Insured,  and  oamaged  by 
perils  insured  against,  abandons  all  "tpt*  re- 
euperandf  to  tbe  underwriter,  the  latter  on 
paying  the  loss  Is  entitled  to  be  subrogated  to 
all  the  rights  of  the  insured  to  recover  againsl 
third  partica  who  caused  tbe  damage. 

Home  Int.  Go.  v.  Wettem  Tramp.  Oa.  4  Robt. 
267;  Allantielm.  Co.  v.  Storrow.  1  Edw.  621; 
8.  O.S  Paige,  385]  JV.  T.  int.  Oa.  v.  Seubt,  2i 
1X9  D.b. 
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Wend.  S18;  Amwt*  v.  BetatJe,  ISWeod.  S19; 
.^Sna  F.  Int.  d.v.  T  '  '  "    " 

▼,  Wetlem  B.  Corp,  1 


Mit  of  the  loM  (JIT.  r.  /ni  Oa.  ^ 
jBMUti,  vt  vfend.  BIT),  lua  been  coosldeiea 
«qnlpol1eiit  with  to  abutdonmetit  in  giving  tbe 


__-.  me  him  tlM  benefit  of  an  fniunuce  on 
than  <S«cted'bT  nioh  cwner, 

B7  the  contract  Is  qncatloD,  the  owner  agrees 
flwt  aa  between  him  and  the  caiHei,  the  latter, 
when  be  haa  p^  for  the  loss,  ma;  tiare  the 
bnieflt  of  tbe  lasurance. 

mmoui  T.  N.  T.  Cent.  dKB.B.Oa.  17  Fed. 
Sep.  906. 

The  policies  in  question  created  and  limited 
tbe  liabillly  of  the  Insuiance  company. 

Cantain  v.  JitOanif  A  T.  lot.  (h.  18  Fed. 
Rep.  478;  Baetltior  F.  InM.  Oo.  v.  Boyai  In*. 
Co.  BS  N.  Y.  S48i  MenantiU  ilvt  Int.  Oo.  v. 
CalAt.  ao  N.  T.  17»!  Fotltr  t.  Van  Setd.  70 
W.  T.  18. 

The  foundation  of  tbe  nile  of  public  policy, 
Ibat  the  carrlv  Bhall  not  exempt  himaeU  by  a 
contract  with  the  owner  o(  tbe  gooda  from  lla- 
bili^  for  bla  own  negligence,  u  that  such  a 
contract  tenda  to  lelaz  that  diligence  to  the 
perfonnance  of  hli  duties  as  a  public  cairier 
which  tbe  law  ezacta. 

Bank  ^J^.  t.  A<lam  Em.  Cb.  W  tJ.  B.  174 
<S8:  879);  H/.  Y.  Cmt.  B.  <k  r.  Loekwood,  84 
tJ.  a  17  Wall.  867(31:637). 

Id  those  Slates  and  countries  where  the  pub- 
lic polity  which  Is  the  foundation  of  the  re- 
MTlcHoB  does  not  exist,  tbe  restilctlou  itself 
does  not  exist 

PerHni  T.  N.  T.  Omt.  B.  Oo.  34  N.  T.  106; 
SoOitter  y.  SouOm,  10  Wend.  384;  CM*  y. 
Ooodtoin,  10  Wend.  2B1. 

A  carrieT  may,  by  exprtsa  contract,  restrict 
bis  coromoD-law  liabllity. 

Kenrig  y.  Egnlabm,  Aleyn,  98;  Motm  y.  Blve, 
1  Vent  190, 2i»-,Gatle]i  y.  WintHngham.  Peake 
S.  P.Cas.  160;  aiOon  y.  Paonton,  4Burr.  2801; 
Laten  v.  BM,  1  Staik.  186:  Hani*  y.  Padc- 
•RKxf,  STannt  871;  VyUy.  iWon/,  8  Hees.  & 
W.  448;  BrntOeoU*  Cat,  4  Coke,  84;  Dorr  " 
J.  Steam  Sm.  Q>.  11  N.  Y.  485. 

In  Hassacbusetle,  a  carrier  may  not  oontract 
to  exonpt  himself  from  liability  for  bli  own 
negligence. 

liK^Od  Behoa  Di*t.  y.  BoiUm,  S.  A  E.  B. 
Oo.  103  Mass.  5se. 

By  tbe  law  of  England,  a  contract  of  the  car- 
rier with  the  owner  of  the  goods  to  limit  his 
liability  for  tlte  negligence  of  his  lervaats  be- 
ing yslid,  an  agreement  to  Insure  against  such 
Dejfllgence  would  be  equally  yalid. 

WaUitr  y.  Maitland,  S  Baro.  it  Aid.  171; 
Waten  v.  Monarch  F.  A  L.  Amut.  Cb.  B  El.  A 
HI  &JOi  London  A  N.W.Ii.ao.r.Olifn.l'El.& 
■Jil.aS2:  North BrilM  AM.  Int.  Oo.t.  London 
X.  ACins.6b.L.RfiCh.  Diy.  980;  (7r0uii<vy. 
Oiten,  8  Bam.  A  Ad.  478.  Seeslso  De  Forett 
V.  JWttm^. /MCb.  IHall,  84,110:&inv«T. 
Oom  Btehangt  F.  A  I.  Int.  Oo.  86  N.  Y.  BBS; 
Oom.  y.  Shot  A  L.  D.  F.  A  M.  Int.  Oo.  113 
IM  D.  8,  n.  S.,  Boos  89. 
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he  carries,  that  such  person  shall  Insure  for  bia 
benefit 

Moreantitt  Mut.  Int.  (h.  r.  paUbt.  90  N.  T. 
173. 

Tbe  conlniy  Ii  the  doctrine  of  the  United 
States  Courts, 

Pkanislnt.  Oo.  t.  BrUA  W.  TroTUp.  Oo.  10 
Bias.  18;  Binloui  y.  JT.  T.  Otnt.  ABB.B.OB. 
91  Blslchf.  489;  Tht  Ea^H.  90  Fed.  Rep.  87S. 

A  common  carrier  cannot  insure  against  Ua- 


627  (98:  663);  Watart  r.  Monarch  F.  Cb.  6  EL 

6  Bl.  870:  London  AN.  W.  B.  Oo.  y.  Oiyn.  I 
El.  A  Bl.  6G3;  Do  Foroit  y.  FuUon  F.  In*.  Oo. 
1  HaU.  186;  Sitor  v.  Morn,  18  Pa.  210. 

In  a  policy  of  insorance  against  the  perils  of 
the  sea,  and  all  other  perils  usually  covered  by 
such  a  policy,  taken  out  by  a  common  carrier, 
the  risk  of  the  carrier's  neglinnoe  is  excluded. 

Batafft  V.  Oom  Bmliangt  F.  A  I.  It.  Int.  Oo. 
4  Boew.  8;  BiehaUa  etc  Nat.  Oo.  y.  Boiton 
M.  Int.  Oo.  36  Fed.  Rep.  5H;  Mount  y.  Waitt, 

7  Johns.  484. 

MettTt.  Wm.  AU«n  Bntler  aod  ThM>- 
dore  O.  Bftrkar,  for  defendant  In  error: 

On  contnct  for  through  transportation,  ex- 
emptions inure  to  connecting  cartler*,  although 
not  so  expressly  provided. 

ManhoXtan  Oil  Oo.  y.  Oamdm  A  A.  R.  A 
Trantp.  Oo.  M  N.  T.  107. 

Tbeacceptanceof  the  carrier'a  receipt  creates 
a  contract,  according  to  Its  terms,  between  him 
and  the  shipper. 

Hutchinson,  Carriers,  340. 

The  stipulations  In  the  bills  of  lading,  sivine 
the  defendsnl  the  benefit  of  insurance  effected 
by  tbe  plalDtiSs.  are  not  unieasonable  nor 
agaiust  public  policy. 

Phttnixint.  Co.  v.  Brie  AW.  Tramp.  Oo.  117 
n.  B.  819  (99:  mSi. 

A  charge  founaed  ou  a  hypothetical  stjite  of 
facta  of  which  there  is  00  evidence  Is  errooe- 

U.  8.  y.  Brdtling,  61  U.  a  80  How.  353  (15: 
000). 

An  instruction  which  assumes  the  existence 
of  facts  of  which  there  is  no  evidence  is  mis- 
leadi/ig  and  erroneous. 

Ckieago,  B.  I.  A  P.  B.  Oo.  y.  EouOon,  80  U. 
B.  697  (24:  B49J;  Joaa  t.  Sandolph,  104  tJ.  S. 
108  (36;  671). 

Requests  to  charge,  which  overlook  facts  of 
which  there  is  evidence,  or  assume  as  proved 
facts  of  which  there  is  no  evidence,  properly  re- 

Luia*  T.  Brvok*.  SS  U.  a  18  Wall.  486  (31: 
779). 

Mr.  C!Ai:^.Ai«(»MFn]Iardellyeredtheo;dn- 
ton  of  the  court: 

The  defendant,  a  corporation  of  South  Caro- 
lina, received  the  cotton  lo  question  for  safe 


carriage  from  the  point  of  oonnectioo  with  tbe 
Columbia  and  Qreeuvllle  Railroad  Company  to 
Charleston,  S.  C. ,  and  delivery  to  the  eleamshlp 
company  at  that  port  Tbe  loss  occurred  by 
flte,  lo  Charleston,  before  tbe  obllgatiba  w>a 

eu 
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diicbuged;BndlliU  la  an  action  MOD  the  cue, 
bawd  on  defendaof  ■  breach  of  duty,  aa  a  com- 
niOQ  carrier,  in  failing  to  ufel;  cany  and 
deliver. 

To  secnra  eat,  diligence  and  fidelity  In  the 
dlflchaige  of  hia  imporiant  pabllc  functiona, 
the  common  Inn  charged  tbe  common  carrier 
aaanlnaurei,  buttbengoroftherulehaabeen 
relaxed  ao  aa  to  allow  naaonable  limitations 
upon  reeponaibilityat  all  erenla.tobe  Imposed 
by  contract.  We  have,  however,  unirormly 
held  that  this  conceaslon  to  changed  condidooa 
of  bnrineeB  cannot  be  extended  so  far  aa  to  per- 
mit tbQ  carrier  to  exempt  himself,  by  a  con- 
tract with  tbe  owner  of  the  goods,  from  liabil- 
ity for  his  own  negligence.  And  as  In  case  of 
loss  the  presumption  laagainst  the  carrier,  and 
no  attempt  was  made  here  to  rebut  that  pre- 
sumption, the  defend&nt'a  liability,  because  in 
fault,  must  be  aasnmed  upon  Ihe  evldenco  be- 
fore us. 

The  cause  went  to  Jodgment,  bowerer.  In 
favor  of  the  defendant  upon  its  second  defense, 
which  waa  auatalned  by  the  rulings  of  the 
circuit  court  brought  under  review  npon  this 
writ  of  error. 

That  defense  set  up  the  clauae  in  tbe  bills  of 
lading  providing  that  "The  company  Incurring 
audi  Tfabillty  shall  baVe  the  beneflt  of  any  In- 
furaoce  whteh  may  have  been  effected  npon  or 
on  account  of  said  cottoe;"  and  it  was  averred 
that  the  plaintiffs  had  fully  insured  the  cotton 
fl^nst  the  risk  of  fire,  but  that  defendant  had 
not  had  the  beneflt  of  such  Insurance,  nor  had 
the  plalotiSa  given  or  offered  to  give  to  It  auch 
benefit 

If  this  hQI  of  ladloK  bad  oonlained  a  provis- 
ion that  the  railroaa  oompanv  wonld  not  be 
liable  uoleei  the  ownera  atioud  Insure  for  lia 
benefit,  auch  prorlrion  could  not  he  sustained, 
for  that  would  be  to  allow  the  carrier  to  decline 
the  discharge  of  Ita  dstlea  and  obllgatfoui  aa 
rack,  tmleit  fumlahad  with  iodemnii^  against 
the  conaequeDCes  of  falhm  in  such  discharge. 
Refusal  by  the  ownera  to  enter  Into  a  contract 
io  worded  would  furnish  do  defense  to  an 
action  to  compel  the  company  to  car^,  and 
submission  to  such  a  requisition  would  be  pre- 
sumed tobe  theresnltof  duresaof  drcamstanc- 
[140j  OS,  and  not  bbidtng.  But  the  clause  In  ques- 
tion bean  no  such  construction,  and  obviously 
cannot  be  relied  on  as  tn  llaeU  absolving  the 
company  from  liabDity,  for  by  its  terma  the 
henedt  of  insurance  was  only  to  be  bad  when 
a  legal  Habllity  had  besD  Incurred,  and  in  favor 
ot  "the  company  incurrinK  such  liability. " 
Knee  the  rimt  to  the  benefit  of  insurance  at 
all  (Upended  upon  the  maintenance  of  plaint- 
iffs' cause  of  action,  the  fact  of  not  receiving 
such  beneflt  could  not  be  put  forward  in  denial 
<u  the  truth  or  validly  of  their  complaint 

If,  on  the  other  band,  thecontmtlon  of  the 
def^idant  may  be  regarded  as  in  the  nature  of 
a  counterclaim  by  way  of  recoupment  or  set- 
off, then  Ihe  question  arises  as  to  liie  exl«nt  ot 
the  stipulation,  assuming  h  to  be  otherwise 
valid,  and  what  would  amount  to  a  breach  of 
it. 

By  its  terms  the  plaintiffs  were  not  compelled 
to  insure  for  the  benefit  of  the  railroad  com- 
pany, but  if  tbsy  bad  insurance  at  Uw  time  of 
tbe  loaa,  which  the;  could  make  avaflable  to 
the  carilar,  cr  wUcb,  before  bringing  suit 
<1« 


against  the  company,  they  had  collected,  with- 
out condidoD,  then.  If  they  had  wrongfully 
refused  to  allow  the  carrier  the  beneflt  of  'the 
insurance,  such  a  counterclaim  might  be  saa- 
taloed,  bnt  otherwbe  not 

The  policies  here  were  all  taken  oa(  some 
weeka  oefore  the  ahlpmenta  were  made,  ^- 
though,  of  course,  they  did  not  attach  until 
then,  and  recovery  upon  neither  of  them  could 
have  been  bad,  except  npon  condition  of  resort 
over  against  the  carrier,  any  act  of  ibe  ownen 
to  defeat  which  operated  to  caned  tbe  liability 
of  the  Insumra.  They  could  not,  therefore,  be 
made  available  for  tbe  benefit  in  the  carrier. 
Nor  have  the  Insurance  companies  paid  tbe 
owners.  It  la  true  that  after  the  loss  had  been 
Incurred,  ibe  companies  aimed  certain  memo- 
randa, by  which  tbe  face  m  tbe  bwinnce  was 
reinstated,  proofs  of  loss  waived,  and  provi^n 


alent  of  payment,  and,  Indeed,  uiideTUie  terms 
of  theee  polidea,  payment  Itaelf  would  have 
been  subject  (o  such  coodltloos  as  the  compa- 
nies chose  to  impose.  Although  In  the  order  [141) 
of  ultimate  llabOl^,  that  of  the  carrier  Is  In 
legal  cfFect  primary  and  that  of  the  insurer  sec- 
ondary, yet  the  Insured  can,  in  the  absence  of 
provlBlona  otberwiae  oontrtdling  the  aubiect, 
Insiat  upon  proceeding,  under  blscontract,  first, 
against  the  par^  secondarily  liable,  and  when 
he  does  so  is  bound  in  conadenoe  to  give  to  tbe 
latter  the  benefit  of  the  remedy  sgainst  tbe 
par^  prindpal;  but  theae  Insurers  could,  tm- 
oer  their  contracts,  rnoire  tbe  ownen  to  pur- 
sue the  carrier  io  the  first  Instaoce  sod  decilns 
to  indemnify  Ihem  untD  tbe  queslion  and  the 
measura  of  the  latler's  liaUUty  were  deter- 
mined. This  they  did,  and  to  tfadr  action  In 
that  regard  the  defendant  la  not  so  situated  as 
to  be  entitled  to  object. 

In  our  Judgment  the  second  defense,  in  anr 
aspect  in  wblch  It  may  be  considered  upon  this 
record,  cannot  be  maintained,  and  it  foUows 
that  the  action  of  the  circuit  court  waa  «m>> 

l^jvdffmmU  wilt  be  mened,  and  tAs  eotus 
nmanded,  wilh  direetiant  to  tts  OtnuU  Cowt 
to  auard  •  wm  trM. 


QBORGB  W.  FARN8W0RTH,  iV  <»  *r.. 

t. 

THE  TERRITORT  OF  MONTANA. 

(8ee8.CI.Beporter^ed.l0t-lUJ1  ~^ 

Oriminai    etue    from    latriforr — i 


L  Seotlooa  TO,  TOS,  ttO»  and  IBU.  of  Iba  BavJaeA 
Btatutn  do  not  apply  to  or  cover  a  crlmlDal  oaas 
ftamtheTeirltoiTOtllODtaDB.  * 

&  A  prooaedlDff  by  tatonnMou.  tn  flie  Mbato 
oonrttnandtoraoaancr  hi  tbe  Tenrttory  of  Hoi^ 
tana,  asalnst  a  penon  for  tbe  orlme  of  mbdWBean- 
or,  m  bavlng.ln  vlolatloaotastatttte.ssaoommer> 
dal  traveler,  olteied  for  nle  In  that  TenitOTrmetw 
ohaiMltaetobedellraedat  a  future  Une,  whboat 
fliM  harlns  obtained  a  lloenss,  Isa  ortmlnal  ease. 

&  nie  language  ot  the  oonrt  In  ITall*  v,  IKoA- , 


FABVnrORTB  ▼.  TSRBIEOHT  OP  HODTUIA. 
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(noUn  StorrHorv,  n  U.  S.  IBO  OB:  no.  tbnt  thif  court 
could  odIj  lerlewtlia  flwa  Jodsmanla  at  the  mi- 
— ">M  OQiut  of  k  Terrltorr  In  criinliu]  ouea  vben 
OonMltiitlon  oc  ft  BUtutoOT  trea^  of  tbe  CDlt«d 
■- •-■• " IMtrMe' — 

er  Jurladlctlon 

UPUU  UIIBUUUEl.  ,     ^     

&.  nie  aeooDd  Medon  of  the  Aot  of  Haroh  8, 1881. 
K  StM.  Bt  Ii,  Ma.  doea  notsppl;  to  a  criminal  caat. 

8.  A  vrtt  of  prohibition  Is  Bolvltiemedy.SiTeii Id 
•  olTllai^don. 

[No.  98.] 
.4f7tMi  Nov.  ta,  1888.     Decided  Jan.  U,  1889. 

Pr  ERROR  to  tbe  Bupreme  Ooort  of  the  Ter- 
rltoiy  ot  HnDlaDo,  to  review  k  Jodgmeat  of 
the  Supreme  Court  of  tbst  Territory,  affirming 
t  JndgmeDt  of  the  IMstrict  OouK  for  the  CoiiDt; 
of  Qdlatin,  coDvJctlDg  the  plaintiff  in  error  of 
offering  mercbandise  for  sale  wltbogt  )fcen«e, 
aod  faDpodng  a  One  npon  him.  Ditmimed. 
Tbe  facta  are  elated  Id  tbe  oploloa. 
Mr.  JMnea  Xiowndea.  for  plaintiff  to  er- 


OJo  connsel  appeared  for  defendant  la  sr- 

Mr.  Jvtttet  Bl«tabfbrd  delivered  the  opin- 
ion of  the  coort: 

Thin  is  a  writ  of  error  to  the  Bnpreme  Court 
of  the  Territory  of  Hontana,  In  a  criminal  caae, 
brought  try  George  W.  Fantaworth,  who  waa 
proceeded  agalnat  Iit  an  Information  in  the  Pro- 
Ute  Court  in  and  for  Oallattai  County  In  that 
Territmr,  for  the  crime  of  mlademeoDor,  In 
having,  In  violation  of  a  atatute,  aa  a  commer- 
cial traveler,  ofbred  for  lele  In  that  Territory 
*^— "leto  be  delivered  at  a  future  time. 


without  flnt  havinc  obt^ned  a  license, 
aneeted,  and  pkaoed  not  guilty;  and 
by  the  court,  no  Jury  having  been  asked  for  < 


tlOB]   aneeted,  and 


n  and  was  tried 


demanded.  The  court  found  Um  guilty,  and 
to  lodgment  waa  that  be  j>^  a  flne  of  $60,  and 
coita  01  the  {voaecotloa,  117.70,  and  atand  com- 
mitted until  such  flne  and  costs  should  be  paid. 
He  Urnk  an  appeal  to  the  District  Court  for  tbe 
County  of  Gallatin,  and  tbe  caae  waa  tried  by 
that  oooit,  a  Jury  being  exnraaly  waived;  and 
tt  found  bim  gmitT  and  aentenced  him  to  pay  a 
flne  of  $50  and  all  coela  of  proaecutlon.  He 
then  took  an  appeal  to  the  supreme  court  of  the 
Terrltoiv.  That  court  affirmed  tbe  Judgment 
tA  thedbtrlct  court  in  January,  188B.  J^rri- 
torf  T.  FanuteorA,  5  HonL  808,  (DM.  To  re- 
view that  Judgment  the  defendant  baa  brought 
the  case  to  this  court  by  a  writ  of  error. 

Itis  very  dear  that  tblaiaacriminal  caae;  and 
the  qnestlon  ariiea  whether  there  1h  any  author- 
Itv  tot  tbe  review  by  thia  court  of  the  decision 
of  the  Supreme  Court  of  the  Territory  of  Mon- 
tana, In  a  criminal  caae.  We  have  Men  fur- 
nished with  a  brief  on  tUaaobJect  by  the  conn- 
yel  tor  tbe  plaintiff  In  error;  but  we  are  unable 
to  flitd  atn  atatutory  authority  for  the  Jortsdic- 
tlon  of  thla  court  In  this  cate. 

BecdoD  709  of  the  Rerlsed  Btatutet  provides 
as  follows;  "Tbe  flnal  Judgmenla  and  decrees 
ot  tbe  supreme  court  oi  any  Territory  except 
the  Territory  of  Waaldngton,  Is  cases  where 
the  valtw  ot  tbe  matter  In  ainrate,  ezclualve  of 
coata,  to  be  aacertained  by  the  oath  of  eitber 
party,  orot  other  competent  wltnteKS,  exceeds 
one  Ibounnd  dollan,  may  be  reviewed  and  re- 
189  D.  a. 


versed  or  affirmed  in  the  supreme  court,  upon 
writ  of  error  or  appeal,  In  the  same  manner  sod 
under  the  same  regulatioas  as  the  final  judg- 
ments and  decrees  of  a  circuit  court.  lu  tbe 
Territory  of  Wasbicgtflo,  the  value  of  the  mat- 
ter indispulemuatexcoedtwothousBDd  dollars, 
exclusive  of  costs.  And  any  flnal  Judgment  or 
decree  of  tbe  supreme  court  of  said  Terrilorj  In 
any  cause  [when]  the  CoosUtuiion  or  a  statute 
or  treaty  of  the  United  Slntes  is  brought  in  quea-  P*** 
tloD  may  be  reviewed  lu  like  manner." 

Section  1009  of  the  Rei'ised  Statutes  provldea 
thatwritBof  error  and  appeals  bma  the  flnal 
dedslona  of  the  supreme  court  of  any  one  of 
eight  named  Territories,  of  which  Hontana  la 
one,  "shall  be  allowed  to  the  Supreme  Court  ot 
the  United  States,  in  the  same  manner  and  un- 
der the  same  regulatloQS  as  from  tbe  Circuit 
Oonrta  of  tbe  United  States,  where  the  value  of 
the  property  or  the  amount  In  conlroTersy,  to 
be  ascertained  by  tbe  oath  of  either  parly,  or  of 
other  competent  wltnesees, exceeds  one  thousand 
dollars,  except  that  a  writ  of  error  or  appeal 
shall  be  allowed  to  tbe  Supreme  Court  of  the 
United  States  upon  writa  of  habea*  corpvi  In- 
volving tbe  question  otpereonal  freedom," 

Section  1S11  ot  the  Revised  Statutes  relates 
exclusively  to  write  of  error  and  appeals  from 
Washington  Territory.  Section  709  applies  on- 
ly lo  a  writ  of  error  to  review  a  final  judgment 
or  decree  in  a  suit  In  tbe  highest  court  of  a 
State. 

Id  Bium  v.  United  Slala.  118  U.  S.  846  [30: 
aOT],  these  seclioos,  702,  TOP,  1909  and  1011, 
were  considered  In  reference  to  their  app'.imlinn 
to  a  criminal  case  from  the  Territory  oF  Utah. 
other  than  a  capital  case  or  a  cose  of  bigimiy  or 
polygamy,  write  of  error  in  which  were  provid- 
ed for  by  g  8  of  tbe  Act  of  June  23,  1874  (18 
Stat  at  IZ  31^;  and  the  reasons  there  given 
whv  they  did  not  apply  lo  or  cover  such  a  crim- 
inal case  show  that  they  do  not  applv  to  or 
cover  a  criminal  caae  from  the  Territory  ot 
Montana. 

Reference Js  made  bf  the  plaintiff  in  error  to 


lade  bv  the  I 
e  of  Warn  V.  TfrritmTi  of  WoAington 
"  '       as  a  criminal 


Bl  U.  8.880  [38:B98],  wbldT  i  _  _  _. 
case  from  the  Territory  ot  Waahlngton,  in 
which  it  did  not  appear  that  tbe  OoostltuHon 
or  any  statute  or  treaty  of  the  United  Statea 
had  been  brought  Id  queadon.  The  Juriadiction 
of  this  court  in  the  caae  was  qneatloned,  aa  not 
being  embraced  by  the  last  clatiae  of  section  70S 
of  the  Revlaed  Statulea,  before  qnoted.  Thia 
court  dismissed  the  case  tor  ^ant  of  Jurisdio 
tlon,  saying  that  it  could  only  review  tbe  flnal 
Judgments  of  tbe  Supreme  Court  of  the  Terri- 
tory of  Washington  in  criminal  caaes,  when 
the  CoDstltallon  orastatute  or  trea^  of  tbe  tlllj 
Iblted  Statea  was  di«wn  Id  question.  The  do- 
cIbIod  in  tbe  caae  did  not  uphold  tbe  Jurisdlo- 
tlon  of  this  court  In  a  criminal  case  where 
the  Constitution  or  a  statute  or  treaty  of  the 
United  States  was  drawn  In  qnestlon,  and  the 
language  of  the  court  In  that  reapect  was  otnter 
dictum. 

It  Is  sought,  however,  lo  uphold  the  Jurisdlo- 
tloD  In  this  case  under  the  provisiona  of  the 
Act  of  March  8, 1686  <a8  Sut.  at  L.  448),  which 
reads  aa  follows:  "Ko  appeal  or  writ  of  error 
abaU  hereafter  be  allowed  from  any  Judzmeni 
or  decree  In  any  suit  at  law  or  In  equity  in  the 


SUFXEU  OODXT  or  THM  TTHITKD  StaTB. 
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Bupreme  Court  of  the  District  of  Golambti,  or 
In  Uia  luprenie  court  of  any  of  Uie  Tenitoria 
of  the  Unlled  Slatei,  onlesB  the  matter  in  di>- 
pute,  eidnalTe  of  costs,  sball  exceed  the  sum 
of  Ore  UuratBnd  doUan. 

"Sec  S,  That  the  preceding  KCtfon  ihall  not 
■pp^  to  anj  case  whereto  Is  UTolTcd  (he  vaUd- 
hj  of  aaj  patent  or  copyriffbt,  or  In  which  is 
drawn  in  quesUoD  the  validitf  of  a  treat;  or 
■talata  of ,  or  an  authorl^  ezerdsed  under,  the 
Uotted  Slates;  but  in  all  mcb  cases  an  appeal 
or  writ  of  error  maj  be  brought  witboot  regard 
to  the  sum  or  valne  In  dispute." 

Id  Bnov  i.  DmUd  State*.  118  U.  B.  861  nO: 
SOS],  it  was  beld  that  the  first  section  of  that 
■tatute  applied  «olel;  to  Judgments  or  decrees 
In  suits  at  law  oc  fn  equity  measured  bv  a  pO' 
onnluy  value.  Bat  it  is  coatended  In  (be 
present  case,  that  Che  operation  of  such  first 
•ectiOD  Is  not  restricted  to  dvil  ctwes.  It  is, 
however,  restricted  to  cases  where  the  matter 
In  dlqiate  Is  measured  by  a  pecuniary  value; 
and  It  was  said  by  (his  court,  in  KurU  v.  JUt^Ut, 
lis  U.  a  487,  408  [SB:  4S8.  460],  that  "a  juris- 
dictloii,  conferred  ^  Gongren  upon  any  O— * 
el  the  United  Slatea,  of  siuu  at  law  or  hi  eq 

In  which  the  matter  In  dlapale  exceeds  the  I 

cr  value  of  a  certain  number  of  dollars,  includes 
no  case  in  which  the  rieht  of  ndther  par^  is 
capable  of  being  valued  in  money."  It  was 
further  said,  in  Snow  v.  United  SaUt,  tupra, 
SS4  (SO:  309]:  "As  lo  the  deprivation  of  liberty, 
wheuer  m  a  pnnidinMnt  for  crime  or  other- 
wise, it  is  settled  by  a  long  courae  of  decisions, 
dted  and  commented  on  in  Eurtt  v.  MoJItt, 
vM  mpra,  that  do  leal  of  money  value  can  be 
applied  to  It,  to  confer  Jurisdiction." 

In  the  present  case,  the  InformaUon  was  for 
[llSj  theoommiBsioDof  Bcrime.  The punfsbmeat in- 
flicted by  the  prolate  court  was  a  fine  oC  {SO 
and  fI7.70  coats,  and  a  judgment  that  the  de- 
fendant stand  commlttai  until  such  fine  and 
costs  should  be  paid.  The  Indgment  of  the 
district  court  was  that  the  defeadant  pay  a  fine 
of  (M  and  all  costs  of  prosecution.  The  su- 
preme court  afSrmed,  with  costs,  the  judgment 
of  the  district  court.  The  Judgment  of  the 
probate  court  was  imprisonment  until  the  pay- 
ment of  the  fine  and  the  coats,  and,  If  the  fine 
covered  by  the  Judgment  of  any  one  of  the 
courts  could  be  called  a  "matter  in  dispute," 
within  the  first  section  of  the  Act  of  1885,  the 


1886  does  not  __   _.    

It  is  claimed,  however,  (hat  Jurlgdictlon  In 
the  present  case  Is  derived  from  the  second 
section  of  the  Act  of  188S,  and  that,  under  that 
section.  Jurisdiction  exists  iu  a  criminal  case 
from  the  supreme  court  of  a  Territory,  wherein 


United  States.  The  view  urged  is.  that.  In 
Uie  presentcase,  there  is  drawn  in  question  (he 
validity  of  an  authority  exercisea  under  the 
Unitecf  Stales,  ou  the  ground  that  the  BUtule 
of  Montana,  under  which  the  conviction  was 
had,  is  invalid,  and  that,  as  the  Iiegislature  of 
Uonlaoa,  which  enacted  it,  exlsta  under  the 
authorln  of  the  United  Slates,  the  questioa  of 


the  validity  of  an  antbori^  e 


the  United  States.  Bat  we  do  not  find  H 
necessary  to  consider  this  question,  for  we  are 
of  opinion  that  the  second  section  of  the  Act  of 
1685doesnotapplyio«oycilmInalcMe.  That 
section  contains  an  excepUoo  or  limitation 
carved  out  of  the  first  section.  It  declares  that 
the  first  section  "shall  not  apply  to  any  case 
wherein  Is  Involved  the  validity  of  any  patent 
or  copyright,  or  in  which  ii  drawn  in  question 
the  validly  of  n  (lea^  ot  atatale  ol^  or  an 
authority  exercised  under,  the  United  States," 
and  then  enacts  that,  "in  all  such  cases,  a 


It  I 
second  section  la  to  apply  are  to  be  cases  when 
there  is  a  pecuniary  matter  in  dispute,  and  IIISI 
where  that  pecuolMy  mattor  is  measurable  by 
some  snm  6r  value,  and  where  the  case  la  also 
one  of  the  kind  mentioned  in  the  second  aeo- 
Hon. 

There  is  another  oonoidention  strengthening 
tbeseviewi.  The  Act  of  1886  relates  loappeafi 
and  writs  ot  error  from  the  Judgmenta  and  de- 
crees of  the  Supreme  Coivt  of  the  District  of 
Columbia  and  Uiose  of  the  supreme  court  of 
any  of  the  Territories  of  the  United  States.  It 
was  Dot  independent  legislation,  but  its  main 
purpose  was  merely  to  increase  to  over  |S,000 
the  JurUdlcUonal  amount,  which  by  sections 
703  and  1911  of  the  Revised  Statutes,  was  re- 
quired to  be  over  |2,000  for  the  Territory  of 
Washlnetoo;  and.  by  eectbDS  709  and  1900, 
over  91,000  for  every  other  Territory;  and,  by 
•eetlon  700,  as  smeoded  by  &  4  of  the  Act  of 
February  SO,  1870  (20  Stat,  at  L.  821),  over 
C3,600  for  the  District  of  Columbia.  Iu  all 
these  prior  statutes— sections  702,  706,  1900, 
1011  and  the  Act  of  ie7»— it  was  said  that  thU 
court  was  to  review  the  Judgments  and  decteee 
"in  the  same  manner  and  under  the  aameiegu- 
laliona"  provided  as  lo  the  final  Judgments  and 
decrees  of  a  circuit  court.  These  prior  pro- 
vlsioos  are  not  repealed;  and  no  Jurisdiction 
ever  ensted  in  this  court  to  review  by  writ  of 
~~rDr  or  appeal  the  Judgment  of  a  dicult  court 

a  crimuiBl  case. 

In  BmilA  r.  Whitnsg,  110  U.  S.  107  [20:601]. 
cited  for  the  plaintiff  in  error,  the  JurisdictioD 
of  this  court  was  mainCalnea,  under  the  fini 
section  of  the  Act  of  1886,  ot  an  appeal  from, 
and  a  writ  of  error  to.  Uie  Supreme  Court  of 
the  Dialrict  of  Columbia,  In  a  case  where  thai 
court,  by  ils  judgment,  btid  dismissed  apetilion 
for  a  writ  of  pcohibllion  to  a  court-martial, 
convened  to  try  an  officer  for  an  offense  punish- 
able by  dismissal  from  the  service  and  the  dep- 
rivation of  a  aalary  which,  during  the  i«rm  of 
his  office,  would  exceed  the  sum  of  $C,000.  A 
writ  of  f  rohibltion  is  a  civil  remedy,  given  in 
a  civil  action,  as  much  so  as  a  wnt  of  Jiabeaa 
eoTput,  nhich  this  court  has  beld  to  tw  a  civil 
and  not  a  criminal  proceeding,  even  when  in- 
stituted to  arrest  a  criminal  proeecution.  Br 
parte  Tom  Tang,  108  U.  S.  660  [27: 820]. 

It  would  have  been  ean  for  Congress  tocok. 
fer  upon  Ibis  court  Jurisdiction  In  criminal      Itl*) 
cases  from  the  Territories,  by  [dain  and  explicit 
lansnagQ;   and  for  the  reason  that  no  such 
Jnmdlctlim  exista  by  statute  In  the  present  case, 

Digilizcd  by  LiOOQ  FC 


Vallum  t.  Jouibtokb. 


JOHN  A.  WALLACE,  Ap^, 

XDWABD  JOHNSTONE  vr  al. 

(Bee  B.  a  Bapomf  ■  ed.  (B-OJ 

Whm  a  (f«d  and  contraet  eontHtttU  a  mortgagt 


L  A  doed  of  Uads.  sbKiluto  In  lom  wttb  ■«iienl 
wamiitr  ol  UtK  tad  aa  affreemeDt  br  Um  vendee 
to  raoonrej'  tb«  property  to  the  vendor  or  k  tbird 
perfOD.  Dpon  hli  pvment  of  ft  Bxed  mm  wtthlo 
tpeoUed  time,  do  not,  of  ttaesuelveih  oonMltute 

E^uob  deed  and  ■ffreemaat  will  not  be  held  t. 
operate  M  ft  mortcue,  unlea  olearir  ibown.  either 
bj  parol  evIdMiM  or  br  tbe  fttteDdantcdrou  mgiaiioee, 
■uob  M  the  ooadltloD  and  relation  of  tbe  parties,  or 
>roM  Inadequoor  ot  prloe,  to  bave  been  Intended 
D7  tbe  partlea  la  a  nourlt;  for  a  loan  or  an  eilaUag 


Argv«i  Nov.  tS,  1 

APPEAL  from  a  decree  of  Uie  Clrcnlt  Court 
of  Ihe  Onited  Utatea  tor  Ibe  Sootbeni  Db- 
trfct  of  lowk,  in  a  suit  \a  equitf  to  qolet  tbe 
title  to  landa  Id  fftvorof  plalntifC    Affirmtd. 
The  facta  ue  atated  in  the  opinion. 
Mr.  Geopye  Norrla,  for  appellant: 
A  deed,  abaolnte  upon  Ita  hce,  but  intended 


T^al  V.  WaOer,  111  U.  8.  3ti  (88:110);  A»- 
amt  V.  BOt]/,  1  Met  117:  WiUon  v.  Oicenbergar, 
81  Fa.  365i  Dow  v.  oKaoOfrUn,  S  McLean, 
&81;  Auri^  v.  BaOei/.B  Qny.  605;  £an«v. 
SAeart.  1  Wend.  438;  FritiOey  v.  HamiiUm,  17 
Berg.  A  R.  tQ;  Shaw  v.  BrtkiM.  48  Maine, 
871. 

A  court  of  equity  wQl  treat  a  deed,  absolute 
In  fonn.  aa  a  mortKage,  when  executed  aa  a 
aecurity  for  a  loan  of  money. 

F*ugh  ▼.  Oiete,  H  U.  8.  88S  (U:77S);  But- 
tea  T.  aoulhard,  63  C.  B.  13  How.  189  iy&Met); 
AtOaier  v.  BMium,  97  0.  8.  68  (MM7). 

Great  atreea  la  Justly  laid  upon  tbe  fact  that 
tbe  loloa  bonno  pn^rtl<Mi  to  the  value  of  the 
thing  aald  to  have  been  eold. 

Rvma  V.  &>utf<mf,  B8  U.  8.  12  Bow.  148 
a8:S97):  Otmeag  t.  AUatmder.  11  V.  S.  T 
Cnncb,  841  ffl:Kl)i  Jforrit  v.  J^rmi,  tt  D.  & 
1  How.  1»  ai:69):  ramoR  t.  fiMftaU,  3  Eden, 
110;  ObOoM  V.  Halkg.  %  J.  J.  Hareb,  114; 
BdriJigton  t.  Sarptr,  t  J.  J.  Harah,  SS4. 

Mettn.  Jamea  BM^prmxa  and  Joaeph 
O.  Aod«T«oBa  for  appelleea. 

Upon  the  face  of  the  papen  tbe  deeda  and 
contract  of  Febrtuiy  17, 1876,  did  not  conati- 


937  (8;8S!). 
Tbe  teat  of  tbe  dlatinctioD  between  a  tnort- 

S^  and  a  condltbnal  aale  ta  thia:  if  tbe  rela- 
D  of  debtOT  and  creditor  remalna  and  a  debt 
itni  BubalBta,  it  U  a  mortgage;  but  If  tbe  debt 
be  extlngutabed  by  tbe  wreement  of  ibe  partlea 
or  tbe  moMy  advanced  &  not  by  way  of  aloan, 
and  the  grantor  baa  the  privll^ce  of  refunding. 


nonai  au& 
4  Sent,  Oom.  Sth  ed.  144,  note  «;  BnatOf^ 

vav.%. 


PSeite.  29  Qratt.  27,  84.  85;  SluU  v.  Duenbtrg. 
38  Ohio  81.  871,  878,  877;  IITagff  v.  Mann,  14 
Pick.  487.  478;  Ohverf.  Riyn.  19  Wend.CIB, 
580,531;  Sfoiwyv.  Jfti/array,37Mo.  118, 116, 
116;  GaU  v.  Jadam,  9  Oa.  151,  166;  SpeneeY. 
Steadman,  49  Oa.  IBS,  141;  Wut  v.  Hendrix.  28 
Aln  387,  334;  flujfcr  v.  Wonmdc,  80  Tex.  383, 
341,  842;  Pitit  V.  Otto,  44  DL  103;  Mamunon  v. 
JoAtuon,  78  Ul.  166;  HidcM  v.  Hiekt,  6  0111  &,i, 
75,  81,  83,  88;  MeNamara  v.  OtUter,  33  Ean. 
661;  Bttdd  V.  Van  Ordtn,  88  N.  J.  Eq.  US. 

Id  order  to  constitute  an  abaolute  dued,  with 
an  agreement  by  the  vendee  to  sell,  auch  agree- 
ment muBt  be  made  with  the  vendor  ana  not 
with  some  other  person. 

SiaV!  V.  Brtkine,  43  Maine,  871,  878;  Trtat 
v.Sfrwiianrf, 38 Maine,  284-241;  mUt.  Grant, 
48  N.  T.  498;  Fa.  L.  Int.  Oo.  v.  Auitia,  43 
Pa.  257,  286;  Paynt  v.  PatUraon,  Tl  Pa.  184, 
187;  SUpbeamn  v.  Thompton,  18  IlL  186.  191; 
Oarr  v.  Biting,  S3  111.  U,  19;  MagnuMont. 
JtAnton.  73  m.  106. 

If  the  contract  giving  the  option  to  Ford  Is 
what  on  its  face  It  purporla  to  be,  namely,  a 
mere  option  to  Ford  and  bia  asalgna  to  puicuase 
wltbln  dxi^  days,  then  Ford  and  bis  asaigna 
must  exercise  tlietr  option  and  make  the  pur- 
chase within  the  time  limited.  If  they  do  not 
their  right  ia  gone. 

Siowey  V.  MoMurray,  37  Ho.  113, 117,  ll«i 
Bexton  v.  BiteheoOc,  47  Barb.  220, 236;  Ctrnteag 
V.  Ataiander,  11  U.  8. 7  Crancb,  318  (8:331). 

Parol  evidence  la  admisaible  to  ahow  that  tbe 
real  tranaactlon  waa  a  mortgage  even  against 
tbe  face  of  the  papers,  but  in  such  case  tbe  evi- 
dence must  be  clotr,  aaiisfactory,  and  coovino- 

%>viUmd  y.  Btakt,  07  U.  S.  OU  (84:1027) 
Chylt  V.  Davi*.  110  U.  8.  108  ^:683);  OaOman 
T.  Peler,  IIB  U.  8.  78  (30:78);  OtrMf  v.  3milh. 
7  Iowa,  ao-ei;  Oaapar  r.  SkiO,  14  Iowa.  678, 
579.  680;  Oarttturr.  WeUm,  18  Iowa.  58S,  685; 
^/att  V.  Ooehran,  37  Iowa,  300,  810;  Sinclair 
v.  TPMxr,  33  Iowa,  (r76,  677;  Zuwr  v.  Lyont, 
40  Iowa,  610,  518;  Woodvorth  v.  Oarman,  43 
Iowa,  504,  505;  KOiy  v.  Earth.  61  Iowa.  106, 
108, 190;  Knight  v.  MeOord.  63  Iowa.  439.480; 
Bnimivgtr  v.  Bnimingm;  30  N.  W.  Bep.  (Iowa) 
308;  1  Jones,  Uort.  2d  ed,  260. 

Mr.  JvtUee  Lmbat  ddiveied  the  oirfuion  of 
the  court: 

This  la  a  suit  in  equi^  orlglnany  brought  in 
a  state  conrt  by  the  appelleea  against  tbe  appel- 
lant and  one  E.  R.  Ford,  to  quiet  the  title  to 
about  3,184  acrea  of  land  In  Sioux  and  Clay 
Oountlea  in  the  State  of  Iowa. 

The  petition  alleged  that  on  February  17, 
1876,  the  defendant,  John  A.  Wallace,  who  was 
then  tbe  owner  In  fee  of  the  land  In  dispute, 
by  a  deed  of  warranty,  which  was  afterwards 
dulv  recorded,  for  a  valuable  consideration, 
sola  and  conveyed  the  same  to  the  plaintiffs 
and  one  William  L^ghtoo:  that  on  Ibe  samo 
day  said  gisnteea  executed  and  delivered  to  tbe 
defendant  Ford  a  contract  In  writlns,  giving 
him  the  opUoo,  for  tbe  period  of  bxty  daya 


.  ,  upon  the  payment  b;, 
^,676,  which  contract  was  on  that  day  as- 
signed by  Ford  to  defendant  Wallace^  and  wac 
afterwards  duly  recorded;  that  Ldgbton  af tai» 
wards  conveyed  his  undiytded  one  tomth  l» 


SUFBKMB  COVXT  OF  THB  UnxxD  Statbb, 


OocThuc; 


terest  to  the  pbtntUt  0.  F.  DatIs,  who  afler- 
wardi  coiiTe7«d  one  half  theieof  to  plalnUff 
Edvard  JohnstODe;  that  netlher  of  the  delend- 
wita  ererpaid  aajthiiiK  on  the  Uuda,  and  nef  tbei 
ever  ezeraaed  the  opuon  of  purchailDg  w[ 
the  time  apedfled  In  the  option  coninct,  i 
BUT  dine  tbereafter,  and  that  the  lights  ol  _  _ 
dtsenduitsuiKlerUiat  contract  had  become  for- 


imid  the  taxes  tbeieoa;  and  that  the  defendants 
bad  no  i^ihta  under  the  oontract,  nor  my  ln> 
tereat,  legal  or  equitable.  In  the  land*,  bat  the 
contract,  being  upon  Uie  records  of  Uie  conn- 
tlee  where  the  lands  lie,  constituted 
upon  the  title  to  tbem. 

The  prayer  of  the  petition  was  that  the  option 
contract  be  declorea  forteited,  rescinded  and 
canceled,  and  the  title  to  tbe  plt^ttfti  be  quieted 
against  sll  claims  of  (he  defendanls,  or  either  of 
them,  and  for  fnrttier  feUef,  etc 

Defendant  Wallace  auwered,  admilUng  tb« 
execution  and  dellveiT  of  the  deed  and  option 
contract  of  Febroatj  17, 1870,  but  alleging  that, 
taken  together,  they  were  understood  oj  the 
parties  thereto  as  oonstiluting  a  mortgag'  ''~ 
the  security  of  the  money  received  by  hi 
that  time,  which  was  In  reality  a  loan;  allef 
further,  that  the  transaction  was  to  avou 
eflect  of  the  usury  laws  of  Iowa,  the  plalntiflB 
not  being  willing  to  accept  simply  the  legal 
rate  of  10  per  cent  interest  on  sncn  loan;  that 
the  lands  were  worth  at  that  time  fully  $30,000, 
and  the  money  actually  received  by  turn  was 
onlv  about  14,200;  that  defendant  Ford  never 
haa  any  real  interest  in  the  option  contract,  but 
actually  asdgned  It  lo  him  before  it  was  signed 
and  ezecutea  by  the  plalntifFs  and  Leigbton,  all 
of  which  was  well  known  to  said  parties;  tbal 
the  loan  was  obtained  in  goodfaith,  and  be  was 
willing  to  bind  himself,  m  the  w»  he  did,  for 
•aid  |S,S76,  for  Uie  use  of  Um  Bidd  $4,300  tor 
sixty  days,  because  be  badly  needed  money, 
and  believed  he  could  sell  the  land  so  as  to  pay 
off  the  loan  and  leave  a  large  surplus  for  him- 
eelf;  and  that  tbis  defendant  haa  ooasidered 
himself  indebted  to  plalntUb  and  Leigbton  in 
the  sum  ot  (4,200,  and  lawful  interest  from 
February  IT.  1S7B,  and  now  asks  Uiat  he  be 
requirea  to  pay  only  that  amount. 

He.  therefore,  prayed  that  said  deed  be  de- 
clared by  the  court  to  be  a  mortgage;  that  the 
tide  to  the  leal  estate  be  decreed  to  be  In  the 
defendant,  subject  to  such  claim  as  the  plaint- 
Fell      ^'  ""f  legitimately  have  against  It  by  virtue 
^  of  that  deed,  and  any  taxes  tbev  have  paid; 

and  that  defendant  have  a  legal  right  to  redeem, 
as  provided  by  law,  upon  such  terms  of  pay- 
ment of  such  amount  as  the  court  shall  oak 
Just  and  proper,  and  for  other  and  furthet  re- 
lief, etc. 

The-suit  was  then  removed  into  the  United 
Blatee  Circnit  Court  for  the  Southern  District 
of  Iowa,  upon  the  ground  of  diverse  citizenship 
of  the  parties,  where  defendant  Wallace  filed  a 
cross  bill  Bubstuitially  In  matter  and  form  the 
•ame  an  bis  answer,  asklngto  redeem.  Plalut- 
ittt  replied  to  the  answer  of  Wallace,  and  an- 
swered his  cross  bill,  denying  every  material 
allegation  therein  not  In  harmony  with  the  al- 
legations of  the  petition.  Defendant  Ford 
answered,  admitting  all  the  allegations  ot  the 
plalntifb'  petition,  and  disclaiming  any  Interest 
•20 


in  the  lands.  Testimony  wu  taken,  and  tlte 
decree  ot  the  circuit  court  was  in  favor  ot  the 
plaintiffs;  the  option  contract  was  canceled  and 
annulled;  the  title  to  the  lands  In  question  was 

auieted  in  the  plalntiOs  forever  as  agtiinst  any 
iaim  thereto  on  the  part  of  either  of  the  de< 
fendants  or  any  one  claiming  under  them 
through  the  op^n  contnct;  and  the  cross  bill 
of  defendant  Wallace  was  dismissed.  From 
this  decree  Wallace  prayed  and  pwfected  an 
appeal,  which  brings  the  case  Into  thlsoourt 

The  sole  question  presented  In  the  case  ia— 
was  tlte  transaction  of  Febniair  17,  1S75,  m 
absolute  sale  or  a  mortgage!  If  Ibis  question 
could  be  determined  by  inspection  of  the  writ- 
ten papers  alone,  tlte  transaction  was  clearly 
~  '  a  mortgage,  but  an  absolute  wle  and  deed. 


party  to  the  sale,  to  c 
upon  his  payment  C 
certain  time.  Upon  their  face  there  ate  c 
ot  the  indieia  by  wblch  courla  are  led  to  con- 
stme  such  instruments  to  be  intended  as  a 
mortgageor  security  for  a  loan;  nothing  from 
which  tnere  can  he  Interred  the  existence  of  a 
debt,  or  the  rchition  ot  borrower  and  lender 
between  the  parties  to  the  deeds  or  between  the 
parties  to  the  contract. 

The  question  whether  the  extrfwdc  proof 
shows  that  tiie  $i.2Sa  was  a  loan  to  Wallace.  [«•] 
and  that  the  deed  and  option  contract  were 
made  to  secure  its  repayment  with  large  inler- 
eet,  is  a  question  of  foot  to  be  determined  by 
the  circumstances  attending  the  execution  at 
the  instruments  In  question. 

The  evidence,  at  ft  appears  in  the  record,  is 
much  less  contradictory  than  la  usual  in  such 
cases  where  It  ia  sought  by  parol  testimony  to 
(dtange  an  absolute  conveyance,  with  a  collat- 
eral agreement  tor  a  repurchase,  into  a  moit- 

w  ith  the  single  exception  of  the  appellant,  all 
the  witnesses  conversant  with  the  negotiations 
between  the  parties  unite  in  giving  testimony 
(ending  to  show  that  the  transaction  was  a  por- 
diaae  of  the  lands  bythe  ^ipelleea  for  (be  pur- 
pose of  acquirug  the  proper^,  and  that  thev 
made  a  collateral  agreement  with  Ford,  that  if 
he.  or  his  aaalgna;  should  within  sixty  days 
deposit  in  hank  to  their  credit  the  sum  of  $S,- 
ST6,  they  would  convey  the  lands  to  them. 

It  is  not  necessary  to  discuss  the  teatimonj 
In  detail.  There  are  two  pdnls,  however,  to 
which  we  will  mak*  reference.  Bdward  John- 
■(one,  one  of  the  appdlees,  after  giving  the 
paitlculan  id  tbt  contract,  as  expressed  In  the 
papers,  says: 

'■TTnon  the  t 


^Upontbe 


of  theae  lands  we  went 


them,  and  sold  a  portion;  and  1 
anvthing  of  any  dalm  of  Mr.  Waiiaoe  oi  laa 
being  a  loan,  tutll  I  saw  ic  aet  up  in  his  answer 
to  this  case.  ...  I  never  beard  from  Dr.  Ford 

Hr.  Wallace  that  he  wanted  a  loan;  there 

IS  never  such  a  tiling  as  a  loan  intimated. 

"Did  you  ever  hear  Mr.  Leigbton  say  any- 
thing on  the  Huhjectf 

"1  talked  frequenUy  to  Ur.  Leigbton  and 
Mr.  Davis  and  Mr.  Connable,  and  I  never  heard 
a  word  said  that  would  intimate  (ha(  a  loan 
was  desired  by  Ur.  WaUaoe;  It  was  all  with 
reference  to  the  purohaie  of  these  lands." 

189  D.  8. 
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propooed,  or  »  debt  Incurred,  or  a  mortgage  at 
U17  time  contemplated^  These  Htsl«mmUaie 
■troDglf  ooiroboraud  bj  the  other  witoeasM, 


of  the  papen,  the  option  contract  being  ^».. 
wllh  hun,  being  caUed  aa  a  witness  tor  the  ap- 
pellant, tesUtled,  "  that  the  deed  and  option 
contract  eipiessed  the  whole  transaction.  "^ .  .  . 
"I  didn't  so  understand  it  as  a  loan."  In  re- 
Bponae  to  the  question,  "Id  ^onr  negotiation 
jou  did  not  ooaeratand  it  In  ;bnt  light,  as  a 
loanr"  be  answered:  "I  did  not.  From  the 
beginning,  in  St  Loola  I  Uilnk  it  was,  my 
own  Buggeslion  as  lo  tbls  option  of  repurchase, 
fcnowiog  that  a  mortgaoe  or  deed  of  (mat  would 
not  be  accepted  for  h  snort  loan,  aa  no  loan  waa 
contemplated,  the  aubject  matter  of  aloan  waa 
left  out  of  the  qoemion  alto^tber."  And  he 
proceeda  afterward!  to  atate.ln  reference  to  hla 
flUgKestion  to  Ur,  Wallace  that  he  should  make 
a  sale  and  take  back  the  contract  of  repurchase 
wtthln  a  Btipnlated  time  and  for  a  stipulated 
price,  that  it  wae  the  onlv  method  he  tLougbt 
of.  believing,  aa  he  did,  '^thal  a  sale  might  be 
effected,  but  that  a  ahori  loan  could  not  be 
made  upon  unimproved  lands;  hence,  I  am 
quite  posttire  that  the  subject  of  loans  waa  not 
entertained  at  all."  HealeoitalM:  "Thatlhe 
question  of  intcreat  was  never  discoaaed  be- 
tween the  parties,  and  that  whatever  oompen- 
aation  the  purohaaers  would  conalder  In  the 
matter  would  be  in  the  natureof  aprofltof  the 
land  In  aelUng." 

W.  B.  Col&ia,  who  waa  the  attomev  for  tb« 
appellees,  stalea  that  the  appellant,  hU  agent, 
Ford,  and  Leighton,  one  of  the  puichasers, 
frequent];  met  at  Uaoffice  and  conversed  about 
Uie  pending  negotiatifffls  for  the  sale  of  the 
land;  that  thejr  alwayi  spoke  of  It  as  a  sale  and 
punjiaae,  and  that  he  did  not  hear  at  any  time 
of  its  being  a  loan. 

There  ii  but  one  wltneas,  the  appellant  Wal- 
lace, who  testiflea  Ibat  the  transaction  waa  a 
loan.    Hia  atatementa  as  to  any  particular  fact 
are  aingularlj  indefinite,  inconsiatenl,  and 
•atiafacr-—      ■'■    —  ■  -      • 

of  bis  V 


tortheauiL 

These  arrangemeota  looking  to  the  loan  tod 
mortgage  h«  expected,  aa  he  alleges,  lo  be  car- 
[•4]  '^  ■>°'  ^y  t**"  appeOeea;  but  he  admits,  after 
many  indirect anawers,  tbathedoes  notremem- 
bei  any  conversatlona  with  the  appellees,  or 
any  one  of  them.  In  which  the  tmnsactlon  was 
spoken  of  bj  himself,  or  by  them,  as  a  loan,  or 
Id  which  the  subject  of  interest  wasmentioned 
between  them;  or  in  his  own  language,  "It  is 
more  than  likely  that  I  did  not  have  such  cod- 
.  veraation."  If  there  was  do  other  testimony 
In  the  case  than  thatof  the  appellant,  we  donot 
tliink  the  proof  sutSdenl  to  overcome  the  effect 
due  to  the  clear  and  distinct  terms  of  the  writ- 
ten Inslnimeots. 

But  it  Is  urged  by  appelkni's  counsel  that 
the  disparity  between  the  price  paid  for  the 
lands  and  tbelr  actual  value  abowa  the  transac- 
tion to  be  a  loan,  and  not  a  purchase. 
1»  V.  S. 


evidence  on  thia  aubteet  la,  at  first  view,  con> 
tradictory;  some  of  tiie  witnesses  putting  a 
market  nlue  per  acre  of  such  lands  in  large 
lota  at  the  price  paid  for  themhy  theappelleea; 
others  stating  their  value  to  be  from  |a.60  to 
$8  per  acre.  The  real  fact,  taking  all  the  tes- 
timony together,  seems  to  be  that  those  lands, 
when  aoldln  small  areas  to  actual  aetUers  for  tba 
purposes  of  habitation,  would  bring  the  higher 
pricea,  whilat  in  large  quantities  they  could  be 
sold  to  speculators,  for  profit,  only  at  the  lower 

Nothlne  preaeoced  by  the  asaignment  of 
eiTora  calls  for  correction.  The  leg^  questiODa 
which  they  raise  have  been  settled  beyond 
doutit  or  controversy  by  repeated  decisions  of 
this  court. 

A  deed  of  lands,  absolute  in  form  with  gen- 
eral warrant  of  title,  and  an  agreement  by  the 
vendee  lo  reconvey  the  property  to  the  vendor 
or  a  third  person,  upon  nia  paymeot  of  a  fixed 
sum  within  a  apecifled  time,  do  not  of  them- 
aolvcs  conatitute  a  mortgage;  nor  will  Ihev  be 
held  to  operate  as  a  mortage,  unle's  it  is  clear- 
ly shown,  either  by  parul  evidence  or  bv  the 
attendant  circumstances,  such  aa  the  conaltloa 
and  relation  of  the  parties,  or  gross  Inar^eq'jacy 
of  price,  to  have  been  inteaded  by  the  parties 
as  a  security  for  a  loan  or  an  existing  debt. 
CWmanv.  Peter.  118 U.  8.  78,  80  [80:  78,  81]; 
as/leT.  Davit,  no  V.  S.  108  [29:  5831;  Bw- 
land  T.  Blake.  97  U.  S.  624  [34: 1027]:  ilorbaeh 
V.  HiU,  112  U.  8.  144  [3S;  670]. 

The  fact  of  such  a  collateral  agreement  to 
recoDvey  is  not  inconsistent,  with  the  idea  of  a 


3Aa 


deerte  of  tht  Court  Mow  is  a^tnati. 


BTLVB8TBR  C.   NOBLE,    Ftff.    m    Err., 


(aeeB.a  Beporter^  ed.'W-Ta) 


The  Bubsequent  mlDgllnaof  the  n 

"■  — '"-  "■' 1,  totba  plaintiff  tn  t , 

aotiul  poelUTe  baud  eontem- 


lected  with  hts  owu, 
not  cooBtltDie  tHe  - 
plUed  bjtliat  Act. 

Argued  Dec  3, 1888. 
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SnpRKHE  ConsT  aw  the  Dkitxd  Stated 


Oct.  1 


r  EBROR  to  the  BuprenM  Court  of  tl» 
.  L  Bute  of  Vannont,  to  review  a  jodgmeot  in 
favor  of  plaintUb  to  an  action  of  aflanmpdt  to 
recover  mooe;  had  and  received  In  wltlch  de- 
fendant let  np  the  defense  of  ids  diacliarge  by 
oompoidtioo  in  bankniptc?.    Bmrmd. 

Statement  fay  Mr.  JvtUee 


IId  dbantv,  Yermont,  bj  the  late  flim  of  Ham- 
mood  A  Burt,  of  wbicb  tiie  defendant  In  error, 
DeForest  Hammond,  is  the  BurviTor,  afjslnst 
the  plalntlft  b  error,  ^IreaterO.  Noble,  t«  re- 
cover the  sum  of  tl.Ow  In  money  alleged  to 
have  been  received  by  him  of  ana  from  them. 
The  defendant  pleaded  the  general  issne,  and 
also  gave  notice  tmder  the  statute,  aa  ■  special 
defense,  of  bis  discharge  b;  composition  in 
bankruplcj,  as  provided  for  bv  tiie  United 
Slates  BUtules.  The  case  was  tried  b;  a  Jury, 
resulting  in  a  verdict  in  favor  of  plaintiSs  tor 


thereupon 

brings  the  case  here. 

The  malerisl  facts  in  the  cose  are  as  follows: 
in  October,  18TT,  the  Central  Vermont  Rail- 
road Companv,  having  its  principal  office  in 
Bt.  Albans,  Vermont,  where  the  plaintifl  in  er- 
ror also  reside^  was  indebted  to  the  firm  of 
Hammond  A  Burt,  residents  of  Franklin,  in 
that  State,  in  aboutthe  sum  of  $8,000.  It  was 
the  custom  of  that  compaoy  to  pav  its  debts  of 
the  character  of  this  one  in  lusUUmenta,  and 
at  its  own  convenience.  HammoDd  A  Burt, 
having  experienced  cooslderabla  difBcnlt?  tn 
collecUng  prior  debts  from  the  oompany,  re- 
quested tne  pl^tiCt  in  error  as  a  matter  of  ac- 
commodalioD  to  them,  to  collect  said  indebted- 
ness for  them,  and  be  consented  to  do  so.  In 
Eunoanceof  this  arrangement  ihey  called  at 
isofficeoa  the  second  of  October.  1bT7,  he  at 
the  time  bdngout,  anillcft  for  him  anorderof 
which  the  folTowing  U  a  copy: 
"St.  Albans,  Vt, 
"Central  Vermont  Railroad  will  please  pay 
to  8.  O.  Noble  or  order  the  whole  amotuu  doe 
tons. 

"Hammond  A  Boil' 

Immediately  aft«r  tb^  had  left  bis  office  the 

C'ntift  in  error  came  in,  and,  the  order  being 
ded  to  him.  he  stepped  to  the  door  of  the 
office,  called  to  them  aa  they  were  crossing  the 
street  on  tbelt  way  to  the  depot,  and  ashed 
them  what  he  should  do  with  ua  money  when 
coUeoted.  7hey  leatifled  that  they  then  told 
him  "to  keep  the  money  until  they  called  for 
It."  He  testified  that  thevtoldhim  "to  keep 
and  use  the  money  until  they  called  for  it,"  — 
words  to  that  effect 

On  this  order  the  plaintiff  in  error  collected 
tl,000  from  the  railroad  company — S500  on 
October  8d  and  $600  on  October  13  1877— and 
deposited  these  sums  as  colieciad  in  bank,  tc 
hiv  own  credit,  as  he  deposited  his  own  funds. 
On  the  Mth  oi  the  same  month  he  failed,  wad 
on  the  eth  of  November,  1677,  on  the  petitioi 
of  Ills  creditors,  was  adjudged  a  bankrupt 
Subsequently,  an  offeror  composition  lo  hi. 
eredltors  was  duly  accepted  and  oondrmed  by 


Kb 


.  majority  of  them,  but  was  not  accepted  by 
Ueee  platotlSB.  ' 

It  appears  from  the  bill  of  exceptions  that 
'There  was  no  evidence  tending  to  show  any 
otual  frand  or  any  fraudulent  intent  in  the  de- 
fendant's mingling  tbe  money  with  his  own 
and  using  it."  The  jury  returned  a  verdict  for 
the  defendants  in  error.under  Instructloos  from 
the  court,  which  authorized  such  a  verdict,  on- 
ly If  the  instructlona  civeQ  by  the  defendant  in 
error  to  the  plaintiff  m  error  were  to  keep  the 
money  until  they  demanded  it. 

JfMTj.  A.  P.  Ortm,  B.  Ourti§  Bmilh  and 
Ony  C.  Noble,  for  plaintiff  in  error: 

The  Supreme  Court  of  Vermont  erred  In  af- 
firming the  Judgment  of  the  county  court  in 
favor  of  the  defendants  in  error  on  the  record. 

Ohapman  v.  i*brgrfA,  48  U.  8.  8  How.  208 
(11:  my.  Seal  v.  Oark,  9B  U.  B.  701(34:  Sbe); 
BmnmUn  v.  Oiem,  Tt  N.  T.  427;  111  U.  B. 
Vl^m:ZW>iJohn»m-v.  Fordm,  47  Vt.  407; 
DarUng  v.  WoodiMrd,  H  Vt.  101;  WocUes  v. 
Old*,  S4  Ala.  878;  ira^diiov.Z^mm*«,411Tex. 
B2T:  Ormi  v.  Ohilton,  S7  Miss.  S0»;  DuPorvt 
V.  Btck,  81  Ind.  871;  Grmmit  v.  OtObedge,  7) 
Oa.  582;  XXpihw  v.  BritoM,  87  La.  Ann.  188; 
8oott  V.  Porttr,  98  Pa.  88;  miUiptY.  ButieU, 
43  Maine,  B60;  Oftarav.  ffonnan,  44  N.  J.  L. 
82fi;  OAipl^T.  Frivton,  ISFla.  089;  Pivrwr. 
BAippte.  00  DL  871:  fWrnsr  v.  Bumm,  09  N. 
Y.  647;  S7  N.  T.  80S;  Bka^ord  v.  Jonet,  VT 
K.  Y.  686;  Sam  r.  Jf<uh,lS»  Uasa.  03;  Orowr 
V.  CUnW,  B  NaL  Bank.  R«.  813;  OuiJsy  v. 
Oobin,  IS  Nat  Bank.  Reg.  m-,  WdU  v.  Lam- 
—-  le  Nat  Bank.  Rw.  MS;  B»  8Wer.  IT 
"  "  ;.  118;  Feimev.  ffn«r  H.  8IQ; 
at  Bank.  Beg.  889;  St  Smith, 
Id.  34. 

The  Supreme  Court  of  Vermont  ofred  ia 
holdinv  that  the  debt  shown  tiy  the  record  was 
created  In' fraud  within  the  meaning  of  sectioa 
S117  R  8. 

Spoen«r  v.  JfoAootk  40  Vt  80a 

Mr,  Huarj  IL  Start,  for  defendant  In 

The  convenion  of  Hammond  &  Bnrf a  mon- 

§r  created  a  debt  that  oomes  within  the  exoep- 
DD  provided  for  In  section  SI17  R.  8.  Tn» 
nslng  of  ttie  money  reoeived  bom  tbe  railroad 
company  t^  tbe  piunUS  in  error  was  embei- 
allng  Hammond  A  Bnrf  s  money. 

iVopto  T,  SenneiMtr,  W  Wend.  147;  Oom.  v. 
muter.  107  Mass.  291;  Sinutt  v.  Bradiur,  114 
U.  aOBS(S9:24a). 

Tbe  exclusion  of  ths  testimony,  offered  to 
■how  that  one  Mitchell  failed  and  1^  effect  up- 
on the  budness  of  the  plaintiff  In  enor,  pre- 
sents no  federal  question. 

jr<i<!faiyv.2Ka<>n,46D.a4How.«ei  (11:1088). 

Tbe  modon  of  tbe  plaintiff  in  error  for  & 
verdict  ^was  im>perly  overruled,  and  there  was 
no  error  in  the  cnaige. 

Seotl  V.  OtitutM^  SS  Vt  911;  Jolinion  v. 
WoriM,  47  Vt  4S7:  SarUnff  v.  Weedmmi,  61 
VtlOl. 

Mr.  Jvttiet  LHBkrdellverod  (he  of^on  of 
the  court: 

The  case  preaeoted  upon  tbe  record,  as  found 
by  the  jury,  is  that  of  a  produce  dealer  wbo, 
having  been  requested  by  partlea  to  collect 
money  for  them  aa  an  accommodation,  and 
without  oompensaUon,  and  to  keep  it  until  they 


dbyGoogle 


Dbst  t.  Staib  or  Wkctt  Vibsdiia. 


called  for  11,  proceeded  to  make  lucb  collection 
and,  wilbout  HCtaal  fraud  or  f  lauduleDt  iotent, 
depodted  tlie  proceeds  to  tab  onu  credit  with 
UaowsfaDdsiaiidwbobetbiobeptid  it  orer 
waa,  bj  SB  miexpeoled  remUoD,  forced  into 


tbe  debt  tbna  incurred  waa  wfOdn  tbe  excep- 
tion provided  for  In  g  S117  R.  B.,  which  ii  as 
follows: 

"No  debt  created  by  tlie  fnud  or  embecsle- 
ment  of  the  b«nbiapt,  or  br  bla  defslcatlcni  as 
a  public  ofBoer,  or  wUle  aconrtD  aoy  fldodarj 
^karacter,  shall  be  diacbargedb;  prooeedlaga 
in  bttnkniptcy.'' 

The  Jtuge  on  tbe  trUl  cbarged  the  Jar;  that 
the  mone;  under  nich  eltcuiiutaiiceB  waa  re- 
oelved  in  a  fldudaij  character,  aod  that  the 
plaintUb  muat  recorer.  The  Snioema  Oonrt 
of  Vamoitt  affirmed  tbe  Judgment  of  that 


leas,  Decause  tbe  act  i^  thedefen^t,  in  mln> 


Klingthemmievwitb  hlsowD  audodnglt,  WM, 
in  tbe  face  of  the  plalntUTs  iDBtracUooa  to  keep 
it  ontll  tbe;  callea  for  It,  a  wroDsful  and  fisud- 
nlent  act,  a  betraval  bf  the  ddroidant  of  the 
trust  rqwaed  In  Lim,  and,  thenfore,  a  fi«nd 
which  created  a  debt  that  waa  not  disdiateed 
by  the  dcJendanf ■  compoeMon  with  bia  ciMlt- 
oiB  under  tbe  provisions  aS  theBankrapt  Iaw. 

The  effect  to  be  glveii  to  tbe  phrases  "while 
actlD2  Id  a  flduclar;  cbBracter'  and  "created 
b^  the  fraud  of  the  bankrupt,"  baa  been  ooq- 
Bidered  and  fully  settled  b;  this  court  In  the 
following  cases:  Chapman  v.  Fortt/th.  48  U. 
8.  2  How.  203  [llimi;  Seal  r.  Giark,  OS  U. 
B.  704  [24:6861;  WM  t.  Btix,  W  U.  B.  1  [9b: 
8001;  &KnemUn  t.  OfatM.  Ill  U.  a  (R6  [38: 
6601:  Btnmgv.  Awfi>«r,114U.  B.  S(»r29:248]: 
and  JUbxt  v.  SuiNy,  11»  U.  S.  96  (W:  862]. 
Tbe  claae  of  debta  beld  \iw  the  decUoni  m 
those  caaea  to  be  excepted  from  the  operation 
of  bankrupt  proceedings  hai  been  Mated  and 
Ulustreted  with  a  clearneea  and  fullnesa  wbich 
leaves  but  little  tqwnlns  ' 
with  regard  to  tbe  ap^ 
under  consldentlon  to  particular  cases. 

Under  tbe  Bankrupt  Act  of  1841,  which 
excepted  from  discbarge  debts  of  tbe  bankrupt 
created  in  oonaequeoce  of  a  detalcatfam  as  a 
public  (dScer,  or  m  executor,  admliiiatralor, 


r.  J'bnyM,  held  that  the  casee  enumerated 
in  (be  Act  are  cases  not  of  implied  but  [special 
tnuts:  that  the  phnse,  "In  aay  other  fldudarr 
oapad^,"  referred,  not  to  those  trusts  which 
the  law  Implies  from  tbe  contract,  and  which 
fonn  an  element  Id  every  agenor,  and  in 
nearly  aU  the  commerdal  transactions  in  tbe 
country,  but  to  technical  tnuta;  and  hence  that 
a  foctor  who  bad  aold  the  proper?  of  Us  prii 


flducisry  capadh'  within  tbe  meanltig  of  tbe 
Act.  ' 

That  deddon  Is  staled  by  Mr.  Juttite  Brad- 
ley, in  the  opinioa  in  Emmemin  v.  OImh,  to 
have  been  "not  only  fOQowedlmt  amiroved  by 
tbe  hiriieat  courts  of  aeveral  of  tbe  States." 

Under  •ecHon  6117,  which  Is  nbMantlally  a 
re-enactment  of  tbe  ptovMon  of  the  Act  of 
189  U.  8. 


1841,  In  tbii  regard,  witb  tbe  single  additional 

Erorision  that  "No  debt  created  by  fraud  shall 
B  discharged,"  etc,  this  court,  on  the  line  of 
tbe  same  reasoning,  has  construed  the  wc^ 
"toud,"  as  used  la  that  sectira,  to  mean  pod- 
tive  fraud,  or  fraud  In  hct— Involving  moral 
turfdtude  or  Intentional  wrone,  aa  does  embez- 
xlement,  and  not  Implied  fraud  or  fraud  in  law; 
and  hence  it  does  not  apply  1o  a  debt  created 
by  purchasing  In  good  faith,  bom  an  execu- 
tor, bonds  belonging  to  bis  decedent's  estaU 
at  a  dleoount,  although  such  an  act  was  hdd  tc 


creditors  In  the  odieotion  of  their  debts.  Woff 
▼.  SUx,  tvpra.  Nor  does  it  refer  to  a  debt 
arislog  from  the  converdcn  by  a  party  to  bia 
own  nae  of  bonds  held  by  him  merely  as  a  col- 
lateral aecnrtty  for  tbe  payment  of  a  debt,  or 
tbe  performance  of  a  duty,  end  which  he  fails 
to  restore  after  thepayment  of  the  debt  or  tbe 
pertomunoe  of  tbe  dn?  to  tbeperaon  who 
iDtrusted  them  to  his  keeping.  Binnwuin  v. 
OImm,  mpra.  In  all  these  cases  tbe  defendant 
was  held  to  be  released  l^  the  enbseqnent  dU- 


number  and  Tsrlen  of  cases,  as  shown  I^  the        [701 
dtadons  In  the  Ma  of  counsel  for  plaintiff  in 
error,  are  in  accord  with  the  construction,  by 
this  court,  of  these  dauaes  of  the  section  In 

?iie8tton,  and  have  applied  It  to  coaes  of  agents, 
actors,  oommiBdou  mercbaats,  acd  bailees, 
who  have  failed  to  account  for  proceeds  of  tbe 
sale  of  properly  committed  to  them  for  that 
purpose  or  mon^  recdved  upon  ooUectiona 
intrusted  to  the  Jk. 


Tbe  finding  of  tbe  jury,  that  tbeazreemeut 

!  tbe  plalntiSlnerror  was  to  collect  tne  money 

and  keep  it  until  the  defendants  In  error  oallea 


for  It,  cannot  be  taken  to  Imply  an  obUntioD 
to  keep  and  deliver  to  them  the  identical  Mils 
ta  coins.  Even  if  the  agreemeot  between  tbe 
partiee  might  be  construed  bb  creating  a  trust 
In  some  sense,  it  was  dearly  not  sudi  a  trust 
as  oomes  within  the  provisions  of  theBankrapt 
Act  Nor  can  tbe  subsequent  mingling,  by 
tbe  pidntlff  In  error,  of  the  money  collected, 
with  bis  own,  constitute  the  aetwU,  potiliet 
fraud  contemplated  by  that  Act,  but  omy  such 
an  tmpUed  fraud  as  la  iovolved  in  most,  onfill, 
of  converalon  of  propnrty  or  of  bread)  of 


Tht  judgment  of  the  Supreme  Court  of  Ver- 
mont Is  In  conflict  witb  the  prlodples  laid  down 
by  the  decisions  of  this  Court,  as  wdl  aa  tbe 

Sneral  drift  of  those  of  tbe  several  Stale 
>urts,  and  i*,  iherrfore,  reteritd;  and  (he  case 
la  remanded  to  tbe  Court  below,  with  an  In- 
Btructlon  to  grant  a  new  trial  and  to  take  such 
farther  proceedings  as  may  sot  be  iDCoDsialeBt 
with  thja  opinion. 

FRANK  M.  DENT,  Ptf.  in  Srr^ 

THE  STATE  OF  WEST  VIRGINIA. 

SBea  B,  a  Beporter^  ed.  11*-UU 
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1.  A  itataM  of  B  Stala,  wbiofa  reqnlTM  ereiT  pmo- 
Uttoner  of  nMdkdlM  In  tt  to  obtain  A  ontUkate  trom 
tli*MU«tKiuda(li««MbfiuUb«  !•  a  ffraduato  of  ■ 
teputable  ntedloal  oollese,  mod  wblcb  makea  Um 
pnetloe  of  medldoe  Dy   1117  p«noD  wltliout  nioh 
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tbeKuunacnih  AnieDdnieot,whlobdealara8' 

State  aluiJl  deprive  vif  penon  of  lUe,  liberty  or 
pniperty  witbout  due  p(oo«M  ol  law. 
X.  [«KttliiUon  la  not  open  to  tho  obarge  of  div 

BnvlUK  oDuofblBngbuwlltaoutdueprooeasot  law, 
libegODfral  Inlta  operaUonuiKuithelublaclato 
wblcb  It  relates.  ADd  It  euforoeable  bf  uiuar  modea 
adapted  to  lbs  nature  of  the  case. 

[No.  119.]  • 

8iUmilted  Dee.  11. 1SS3.  Decided  Jim.  U,I8S9. 

,  .fl  ERROR  to  the  Supreme  Court  of  Appeals 
1  of  the  Slate  of  West  TirginU,  to  review  a 
judgment  or  tbat  Court  afflrming  a  conviction 
upon  an  indictment  In  the  State  Circuit  Court 
for  unluwfullj  engaging  in  the  practice  of 
medicine  without  a  certincale  or  license  bm  re- 
quired bv  tbe  statute  of  that  State,  chap.  98. 
passed  Ik^rch  IS,  1683.    Affirmed. 

Statement  \>j  Mr.  Jtutiee  Xleldt 

This  case  comes  from  the  Supreme  Court  of 
Appeala  of  West  Virginia.  It  involves  the  va- 
lidity of  the  statuteoilhat  State  wblcb  requlrea 
every  practitioner  of  medicine  In  it  to  obtain  a 
certificate  from  the  slate  board  of  health  that 
he  is  a  graduate  of  a  reputable  medical  college 
in  the  school  of  medicine  to  wblcb  he  belongs: 
or  tbat  he  haa  practiced  medicine  in  tbe  State 
continuously  for  the  period  of  ten  years  prior  to 
thefith  day  of  March,  18S1;  ortbet  hebasbeen 
found  upon  examination  by  tlie  board  to  be 
qualified  to  practice  medicine  In  all  its  depart- 
ments; and  makes  tbe  practice  of,  or  tbe  at- 
tempt by  any  person  topractice,  medicine,  fur- 
gery  orolitctricsin  tbe  Slate  witbout  such  oer- 
(itlcate,  unless  called  from  another  State 
a  particular  case,  a  misdemeanor  punishable  by 
fine  or  imprisonment,  or  both.  In  the  discretion 
<jl  the  court  The  statute  in  question  is  found 
in  sections  9  and  16  of  an  Act  of  tbe  State, 
chapter  SS,  passed  March  15,  1683,  amending  a 
chapter  of  lis  Code  concern  Ing  the  public  health, 
Slatutra  of  188S,  340, 346.  %&.  These  sections 
«re  as  follows: 

"Sec.  9.  Tbe  following  penong,  and  no 
others,  shall  hereafter  be  permitted  to  practice 
medicine  in  this  State,  viz.: 

Fir$t.  All  persons  who  are  graduates  of 
(epuiable  medical  college  in  the  school  of  med- 


icme  to  which  the  person  desiring  to  practice 
belongs.  Every  such  person  shall,  li  be  has 
sot  already  done  so  and  obUlaed  tbe  certlficUe 
hereinafter  menf 
the  Slate  Board 
bera  thereof  in  his  Congressional  district,  and 
If  the  same  is  found  to  be  genuine,  and  was  !». 
sued  by  such  medical  college,  as  is  hereinafler 
mentioned,  and  the  person  presenting  tbe  same 
be  tbe  graduate  named  tbeieia.  tbe  said  board, 
ar  said  two  members  thereof  (aa  the  case  may 
be),  shall  issue  and  deliver  to  him  a  certificate 
to  tbat  effect,  and  sucb  diploma  and  certificato 
shall  entitle  the  person  named  in  such  diploma 
to  practice  medicine  in  all  its  departments  In 
this  State. 

Second.  All  persons  who  have  practiced  med- 
icine in  this  State  continuously  for  the  period 
of  ten  years  prior  to  the  eighth  day  of  March, 
U4 


one  thousand  dght  hundred  and  eightyon". 
Every  snch  peraon  shall  make  and  file  with  tl«) 
two  members  of  the  State  Board  of  Health  1  ■ 
the  Congressional  District  In  which  he  reside--, 
if  he  resides  out  of  the  SUM  in  tbe  dlstrit  i 
Brest  bis  resldeoce,  an  affidavit  of  the  nuni 
-.rofyearshe  has  continuous  practiced  in 
this  Stale:  and  If  the  number  of  years  therein 
stated  be  ten  or  more,  tbe  said  board  or  saiil 
two  members  tbereor,sball,nDless  they  ascertain 
■uch  afSdavit  to  be  false,  ^ve  him  acertiflcalu 
to  tbat  tact,  and  authivizmg  him  to  praclicu 
medidne  En  all  its  departments  in  this  SCato. 

Third.  A  person  who  Is  not  such  graduate 
and  who  has  not  so  practiced  in  this  State  for  a 
period  of  ten  years,  desiring  to  practice  medi- 
cine hi  this  3ute,  shall.  If  he  has  not  already 
done  so,  present  himself  for  examination  before 
the  Slate  Board  of  Health  or  before  the  said 
two  members  thereof  in  tbe  Con^cressional  Dis- 
trict in  wiiich  he  resides,  or,  if  be  resides  out 
of  the  State,  to  the  said  two  members  of  the 
Stato  Board  of  Health  In  the  CongressionsI 


health,  who  Is  a  pbysldan  (if  there  be  such 
mimber  of  the  local  board)  of  tbe  county  in 
which  the  examination  is  held,  shall  examine 
him  as  herein  provided;  and  if,  upon  full  es- 
amlnatlon  thev  find  him  qualifea  to  practice 
medicine  In  all  ita  deportmcnta,  they,  or  a  ma- 
jority of  them,  shall  grant  him  a  certificate  to 
that  effect,  and  thereafter  he  shall  have  the 
right  to  practise  medicine  in  this  Slate  to  the 
same  extent  as  if  he  had  tbe  diploma  and  cer- 
tificate hereinbefore  mentioned.  Tbe  members 
of  the  State  Board  of  Health  in  each  Congress- 
ional district  shall,  by  publication  in  some  news- 
paper printed  in  the  county  in  which  their 
meeting  is  to  be  held,  or,  if  no  such  paper  is 
prin tea  therein.  In  soDoe  newspaper  of  general 
circulation  in  such  district,  give  at  least  twenty- 
one  davs'  notice  of  the  time  and  place  at  whi^ 
they  -wMX  meet  for  the  ezamlDBtion  of  appli- 
cants for  permission  to  practice  medicine, 
which  notice  shall  be  pubUaoed  at  least  once  in 
each  week  for  three  successive  veeks  before  the 
day  of  such  meettng;  but  this  section  shall  not 
apply  to  a  pbyddai)  at  suigeon  who  b  called 
from  another  State  to  treat  ■  partioalar  case  or  i\yfi 
toperform  a  particular  surreal  operathm  Id  t'^'l 
thu  State,  ana  who  does  not  otberwiie  practice 
in  this  Slate." 

"Sea  18.  If  any  person  itell  practice,  or  at- 
tempt to  practice,  medidne,  sorgery  or  obstet- 
rics in  utls  State,  without  having  complied 
with  the  provislona  of  MCtloii  B  of  thii  diApter, 
except  as  therein  provided,  he  shall  ha  guilty 
of  a  misdemeanor,  and  lined  forevei;  socb  of- 
fense not  less  than  fifty  nor  mora  than  five  hun- 
dred dollars,  or  imprisoned  in  tbe  county  Jail 
not  less  than  one  month  nor  more  tbao  twelve 
mouths,  or  be  punished  by  both  snob  fine  and 
imprisonment,  at  the  discretion  of  the  conn. 
And  If  any  person  shall  file,  or  attempt  to  file, 
as  bis  own,  the  diploma  or  certificate  of  an- 
other, or  shall  file,  or  attempt  to  file,  a  false  or 
forged  affidavit  of  blaidenljty,  or  shall  willfully 
swear  falsely  to  any  queation  which  may  be 
propounded  M  him  on  his  eiamtnatioa,  aa  here- 
in provided  for,  or  to  any  affidavit  berein  re- 
quired to  be  made  or  filed  by  him,  he  ahatl, 
upon  oonvictlDn  thereof,  be  oouflaed  in  the 


>,Goo^l^ 
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f)ei)]tfliitlu7  not  Ute  than  one  nor  more  Uian 
(bree  jean,  or  Imprisooed  In  tlie  oountj  Jail 
tiot  leM  Uian  six  nor  more  than  twelve  moDtDe, 
and  fined  not  lees  than  one  hundred  nor  more 
than  fire  hundred  dollata,  at  tiie  dlacredoD  of 


'Coontr,  W««t  Vlr^Ia,  for  unlawfully  engag- 
ing In  the  practice  of  medicine  Id  that  Stale  Ci 
■Juno,  1882,  withoat  a  diploma,  certiQcate,  or 
Hoenao  tboefor  aa  there  required,  mt  being  a 
phnidan  ot  furgeon  called  irom  another  State 
to  treat  a  particular  case  or  :o  perform  a  par- 
''  tlcalai  auKlcal  operation.    To  thla  Indictment 
'  the  defen&t  pleaded  not  Kulltj;  and  a  iuij 
:  hartng  been  called,  the  Stale    bv  Ita  prose- 
'  cuting  attorney  and  the  deftindant  dj  hie  attor- 
ney, Bgi«ed  upon  the  following  Matement  of 
facbLuamely: 

"  That  the  defendant  waa  engaged  In   the 
pnotloe  of  medldtie  in  the  Toitu  ol  Newburg, 
FrestOD  Gonntr,  West  Virginia,  at  the  time 
charged  in  the  ludlctment,  and  had  been  so  en- 
gaged alnce  the  year  1876  conttouously  to  the 
weMnt  time,  and  baa  duriog  all  lald  time  en- 
I]     joyed  a  lucrative  practice,  publicly  professine 
io  be  aphyndau,  preecriblng  for  the  alck,  and 
«ppenduig  to  hia  name  the  tetters  H.  D.;  that 
he  wu  not  then  and  there  a  physician  and  gnr- 
geon  called  from  another  State  to  treat  a  par- 
ucular  caae  or  lo  perfona  a  particular  surgical 
'  upenUoD,  nor  was  he  then  and  there  a  com- 
I  vdssionea  officer  of  the  Uulled  Slates  Army 
]  and  Navy  and  hospital  service:  that  he  baa  no 
;  certiflcala,  as  rcoutred  by  tectlon  9,  chapter 
:  48,  Acta  of  the  Letrialature  of  West  Virginia, 
:  pMsed  March  IS,  1882,  butbaaadlplomafrom 
(be  '  American  Medical  Eclectic  College  of  Cin- 
cinnati, Ohio;'  that  he  presented  said  diploma 
:  lo  tho  members  of  the  board  of  health,  whore- 
^de  in  bis  Congressional  District,  and  asked 
for  the  certificate  as  required  bylaw,  but  they, 
after  retaining  said  diploma  for  some  time,  re- 
turned It  to  defendant  with  tbdr  refusal  to 
grant  blm  ft  certlOcate  asked,  because,  as  they 
clamed,  said  college  did  not  oome  nsdet  the 
wOTd  reputable  as  deSned   by  sidd  board  ot 
health:  that  if  the  defendant  had   been   or 
should  be  prevented  from  practicing  medicine 
It  would  be  a  icreat  injury  to  him,  as  it  would 
deprive  blm  of  his  only  means  of  Eupporting 
himself  and  family;  that  at  the  time  of  the  pas- 


sage oT  the  Act  of  1S8S  he  hsd  not  lieen  prac- 
ticing medicine  ten  years,  but  bad  only  been 
pracUdng  six,  as  aforesaid,  from  the  year 
1676?^ 


These  were  all  the  facts  in  the  case.  Upoi 
them  the  jury  found  flie  defendant  guilty;  anc 
tberaupon  be  moved  an  arrest  of  jn^meot,  ot 
tbe  gronnd  that  the  Act  of  tbe  Legls&ure  waL 
unconstitutional  and  void  so  far  as  It  interfered 
with  his  vested  right  in  relation  to  the  practice 
of  medicine,  which  motion  was  overruled,  and 
to  tbe  ruling  an  exception  was  taken.  The 
court  thereupon  sentenced  tbe  defendant  to 
[My  a  Hue  of  flftv  dollars  and  the  coets  of  the 
proceedings.  The  caae  being  taken  on  writ  of 
error  to  the  supreme  court  of  appeals  of  the 
Stale  the  judgment  was  afflrmed ;  and  lo  review 
this  Judgment  the  case  is  brought  here. 


Mr.  AUt«d  Caldw«U,  for  defendant  in  n>- 

The  police  power  ot  the  Slate  extends  to  the 
protection  of  the  tlves,  limbs,  health,  comfort 
and  quiet  of  all  persons,  and  tbe  protection  of 
all  property  wilfiln  the  State. 

JSOTTw  V.  Rutland  di  B.  R.  fib,  27  Vt.  140; 
N.  T.  City  v.  MiCn,  86  U.  8. 11  Pet.  103  (9: 648); 
BtaUy.  Soye*,  47  Maine,  189;  BarUer  v.  Con- 
ndtty  118  tT.  B.  31  (38:  934);  Hedderi/A  v.  Stole. 
101  Ind.  564;  Cooley.  Const.  Lim.  Qtb  ed.  197; 
Sogm  V.  StaU,  17  Neb.  140;  State  v.  Oregory, 
88  Ho.  133;  maU  v.  8late  Mtdieal  Eiamittlag 
Board,  83  Hinn.  824. 

Tbe  toIIowlnR  cases  are  decisive  of  the  con- 
stitutionality of  the  West  Virginia  Act: 

Master  V.  San.  128  U.  8.  628  {81:  205);  Sir- 

(T  V.  Connolly,  118  U.  S.  27  (38:  93!;);  Soon 
Sine  V,  Oroaleif,  118  O.  8.  708  (2&.  1145);  Mor- 
m»^  SteamOip  Co.  v.  La.  Board  of  Health,  118 
U.  8. 466  (30:  287);  BoitonBeer  &.  v.  Mat*.  97 
U.  8.  26  (24:  889);  Pattenon  r.  Ky.  97  U.  8. 
Ml  m-.  1115);  BiaimhUr  Uoum  OoMg.  83  U.  8. 
16  Wall.  86  (31:  894);  BaH/met/er  v.  Iowa.  WS 
U.  8.  18  Wall.  139  (31:  B20);  BradaeU  v.  lU. 
83  U.  8.  la  Wall.  130  (21:  442). 

Tbe  State  Legialalures  cannot  by  contract 
devest  Ihemselves  of  tbe  power  lo  make  police 
regulations. 

Bolton  Beer  Co.  v.  Mau.  97  U.  8. 36  (24:  989); 
Bulchtrif  Union  tie.  Co.  v.  Cractnt  City  Lit* 
Stock  etc.  Co.  Ill  U.  S.  701  (39:  687). 


Whether  tbe  indictmenl  upon  wbich  the 
pMntlff  in  error  was  tried  and  found  guilty  is 
open  to  objection  for  want  of  sufficient  cerlaia- 
^  In  [Ch  averments,  Is  a  question  which  docs 
not  appear  to  have  been  raised  either  on  the 
trial  or  before  the  supreme  court  of  tlie  State. 
The  presiding  Justice  of  the  latlL'r  court  in  Its 
opinion  stales  that  the  counsel  for  the  defend- 
ant expressly  waived  all  objections  to  defects 
in  form  or  substance  of  the  indictment,  and 
based  his  claim  for  a  review  of  Lbe  juilgmenl 
on  tbe  ground  thai  the  Statute  of  Wtsi  Vir- 
ginia is  uncoDSlitutional  and  void.  Tlie  uncou- 
siltutionality  asserted  consists  in  its  alleged 
conflict  with  the  clause  of  tbe  Fourteenth 
Amendment,  which  declares  that  no  Stale  sliall 
deprive  any  person  of  life,  liberty  or  properly 
wltbout  due  process  of  law— tbe  denial  lo  iba 
defendant  of  Lbe  riebi  to  practice  bis  profession 
without  the  certincate  required  constituting 
the  deprivation  of  his  vested  right  and  eatata 
in  his  profession,  which  be  had  previously  so- 
il is  undoubtedly  tbe  right  of  every  dtizeu 
of  the  United  Stales  (o  follow  any  lawful  oall< 
ing,  business  or  profession  he  msy  choose, 
subject  only  to  sncn  restrictions  as  sre  imposed 
upon  allpersonsof  llkeage,  sex  and  condition. 
This  rlgbl  may  In  many  respects  be  considered 
as  a  distinguishing  feature  of  our  republican 
institutions.  Here  all  rocatlons  are  open  lo 
everyone  on  like  conditions.  All  may  be  jjui' 
Bued  as  sources  of  livelihood,  some  requiring 
years  of  study  and  great  learning  for  their  suc- 
cessful prosecution.  The  interest,  ot,  as  il  is 
sometimeB  termed,  the  estate  acquired  in  them, 
that  is,  the  right  to  continue  their  prosecution, 
la  often  ot  great  value  to  lbe  poasessen,  and 
ttS 
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ctuiuot  be  arbltr«r{]j  token  tmm  tbem,  an^ 
[19S]  '°<>'^  ^'"'^  ^^  ^^^'^^  <>'  penonal  propertj  can 
be  thus  token.  But  tbere  io  no  oibitrery  dep- 
rivatloa  of  aucb  right  vtaere  Ito  exerciM  is  not 
permitted  becsiiBe  of  o  failure  to  comply  with 
oondltioiu  imposed  by  the  Stole  for  the  protec- 
tioa  of  society.  The  power  of  the  State  to 
provide  for  ttue  geoeral  welfare  of  its  people 
Mitborizes  11  to  preecribe  oU  Bocli  reguuitloiis 
u  In  its  judgment  will  secure  iw  tend  to  secure 
them  agaiiist  the  consequeocea  ot  Ifooronce 
sod  Incapacity  aa  well  ae  of  decepHon  and 
fraud,  Ao  one  means  to  this  end  It  has  been 
the  practice  of  diSerent  Btatea,  from  time  Im- 
memorial. h>  exoct  in  many  pursuits  a  certain 
degree  of  skill  and  le»nilag  upon  which  the 
community  may  confldently  reiy,  their  posses- 
sion being  genetBliy  aacerlained  Upon  an  exom- 
inotlon  01  parties  by  competent  persons,  or  in- 
ferred from  o  certiscate  to  them  id  the  form  of 
a  diploma  or  license  from  an  institution  eatab- 
Itshed  for  Instruction  on  the  subjects,  scientlfio 
and  otherwise,  with  which  such  pursuits  ban 
o  deal.    Tbe  notoie  and  extent  of  the  qnollfl- 


plicadon,  no  objection  to  their  validity  con 
raised  bMause  of  their  stringency  or  difficulty. 
It  Is  only  when  they  have  no  relation  to  eu^ 
calling  or  profession,  or  are  unattalooble  by 
iuch  reasonable  study  and  application,  that 

Ihey  can  operate  to  de^-" '  ^''  "'"'■■  " 

pursue  a  lawful  vocoti 

Few  professioos  require  more  careful  prepa- 
ration by  one  who  seeks  to  enter  it  than  tliat  of 
medicine.    It  has  to  deal  with  all  those  subtle 


edge  of  the  propertlee  tn  vegetable  and  mineral 
■uEstonces  out  of  tbe  human  bodr  \a  aU  its 
complicated  parts,  and  their  relation  to  each 
other,  as  well  as  their  Influence  upon  the  mind. 
The  phyridan  most  be  able  to  detect  readily 
the  preeence  of  disease,  and  prescribe  appro- 

Eriale  remedies  for  its  removoL  Bvefjone  moy 
are  occasion  to  consult  him.  but  comparatiTe- 
ly  few  can  judge  of  tbequaliflcsthm*  of  learn- 
ing and  sldll  which  be  posseseesL  Reliance 
[ISS]  must  be  placed  upon  the  assurance  given  by. 
his  license,  Issued  by  an  authority  competent 
tojudgeln  that  respect,  tbot  he  possesses  the 
requidte  gualificauono.  Due  consideration, 
therefore,  for  the  protection  of  society  may 
well  induce  the  Stale  to  exclude  from  practice 
those  who  hare  not  such  a  license,  or  who  are 


poainff  condltione,  upon  compliance  with  which 
tbe  physician  is  iJlowed  to  practice  In  the  diet 
Instance,  mav  call  for  further  condltioiis  as 
new  modes  of  beating  disease  are  discorved, 
or  a  more  thorough  acquaintance  la  obtained 
<a  tbe  remedial  propertlee  of  vegetable  and 
mineral  substances,  or  a  more  accurate  knowl- 
edge Is  acquired  of  the  human  system  and  of 
the  agencies  by  which  It  is  affected.  It  would 
not  M  deemed  a  matter  tar  serious  dlscnsrion 
that  a  knowtedce  of  the  new  acqoiaitiona  of  the 

Eofesdon,  as  it  from  time  to  time  advances 
its  attaiimienta  for  the  relief  of  the  siA  and 
■uflerlng,  should  lie  required  for  centinuance 


In  its  practice,  but  for  the  eameetneas  with 
which  tbe  plaintiff  in  error  inslsta  that  by  being 
compelled  to  obtain  the  certtScate  requked, 
and  prevented  from  continuing  In  his  practice 
without  It,  be  is  deprived  of  hu  right  and  es- 
tate in  his  profesBJou  without  due  procees  ot 
low.  We  perceive  nothing  In  tbe  statute 
which  indicates  on  Intention  of  the  Legislonire 
to  deprive  one  of  any  of  bis  rigblo.  No  Mie 
bos  o  right  to  practice  medicine  without  haring 
the  necessary  qualifications  of  learning  and 
skill;  and  the  statute  only  requires  that  who- 
ever assumes,  by  ofTering  to  the  community  bis 
services  as  o  physician,  that  be  possesses  such 
teaming  and  skill,  shall  present  evidence  of  it 
I)y  o  certificate  or  license  from  o  body  desig- 
nated by  the  Btote  as  competent  to  judge  of 
bis  quollflcaUDns.  ,' 

As  we  have  sold  on  mere  than  one  occasion. 
It  may  be  difficult.  If  not  impossible,  lo  give 
to  the  terms  "due  process  of  low"  a  deflnilton 
which  will  embrace  every  permissible  exertion 
of  power  affecting  private  ri^ls  and  exclude 
such  aa  are  torbidaen.  They  come  to  us  from 
the  low  of  England,  from  which  county  our 
jurisprudence  Is  to  a  great  extent  derived,  and 
tfadr  requirement  waa  there  designed  to  secure 
the  subject  iw^nst  tbe  arhttrary  action  of  the 
Grown  and  plaoe  him  under  tbe  protection  of 
the  law.  Tney  were  deemed  to  be  equivalent 
to  "the  law  of  the  Itmd."  In  this  country,  the 
requirement  Is  Inteuded  (o  have  a  dmilar  effect 
against  legidatire  power,  that  is,  to  secure  the 
mizen  aninst  any  aiUtrary  deprivation  of  his 
rights,  wWher  relating  to  Us  ufe,  bis  liberty, 
or  his  property.  Legislation  must  naceMaruy 
vary  wilb  the  different  objects  upon  which  it 
is  dedgiked  to  operate.  It  is  sufficient,  for  the 
pOTpoaes  of  this  case,  to  sar  that  legislation  ii 
not  open  to  tbe  charge  ot  oeprlring  one  of  his 
rights  without  due  process  of  law,  u  it  be  gen- 
eral in  its  operation  upon  the  subjects  to  which 
it  telatee,  and  is  eoforceable  in  tbe  usual  modes 
established  in  the  administration  of  government 
with  respect  to  kindred  matters,  that  la,  by 

pror ■" ■■ ■"-  "■ — ' * 

the 


us  or  Moceedlngs  adapted  to  the  nature  ot 
xte.  The  great  pnrpoae  of  the  require- 
;  is  to  exclude  everything  that  is  arbitrary 


of  the  dtizeiL  As  said  b. 
r.  SopUnM,  qwaklngl^  Mr.  Juttiet  Hatthews: 
"Wben  we  consider  the  nature  and  the  tbeocjr 
of  our  Institutiooe  of  goremment,  the  princi- 
ples upon  which  they  are  suppoeed  to  rest,  and 
rerlew  the  htotory  u  their  development,  we  are 
constrdned  to  omiclode  that  they  do  not  mean 
to  leave  room  for  tbe  ploy  and  action  of  pnrely 
personal  and  arbltraiT  power."  118U.  B.SS6, 
mm-.  890, em  see  also Pmnoyer r. Ntff. 
96  U.  8.  714.  788  [94:6«8, 5731;  DatMten  v.  ST. 
0.  96  C.  B.  97,  104.  107  [24:  616,  619,  620]; 
Hvrtado  v.  (hi.  110  U.  8.  8l6  £88;  3831;  Mo. 
Pae.  S.  Co.  V.  HumM,  116  D.  S.  SU,  619  [29: 
468,466]. 

There  Is  nothing  of  an  arbitrary  chorocter  In 
the  provisions  of  the  statute  in  question;  It  ap- 
plies to  all  physicians,  except  those  who  niay 
be  coiled  for  a  special  case  from  another  State; 
it  imposes  no  conditions  which  cannot  Im  read- 
ily met;  and  it  is  madeoDfoTceablBin  tbe  mode 
usual  in  kindred  matten,  that  is,  br  regular 
proceedings  adapted  to  Ibe  case.  It  author- 
Ites  an  examination  of  tbe  applicant  bj  tbe 
"    0.8. 


>,  Google 


Dnrr  v.  UTtr*  or  #urr  Tntoniu. 


lli-US 


.oKfd  of  hMlth  M  to  bit  qtuliflcatloiia  vben 
be  bM  DO  STtdenoe  <d  Uum  in  tbe  diploma  of 
R  reputable  medical  college  Id  Uie  acbool  of 
mwucfne  to  wblob  be  beloogs,  or  baa  not  prao- 
ttned  Id  tbe  SUte  «  desigiuted  period  before 
Marcb,  1881,  If,bi  Ibeproceeduiaandertbe 
[ISft]  ilstQte,  tbere  ahould  be  an^  onbtf  or  Dnloat 
action  oD  Om  part  of  the  board  fai  refoibig  Urn 
n  ccrtlfloate.we  dovM  not  tbat  a  remedy  woold 
be  found  In  tbe  caoita  of  the  Stato.  But  no 
Bui-Ji  Imputation  can  be  mad&  for  the  pbintlS 
in  error  did  notaubmlt  btmself  to  tbe  esamlDa- 
tioD  of  tbe  board  afl«r  It  bad  dedded  that  the 
diploma  be  jneaeDted  waa  bunfflcIeDL 

The  MMi  of  Oummirtga  t.  Mmimri,  71  V. 
8.  4  Wall.  877  [18:  tm,  mdd  Ba  parte  Oar- 
land.  11  V.  ».  «  Wall  888  [16:  SOQ]  upon 
vbtcb  much  reliance  li  placed,  do  not.  In  oar 

iudgment,  mpport  tbe  oonteDtlon  of  tbe  pl^D- 
ttf  ui  eiTor.  In  the  fliat  of  these  caaea  It  ap- 
peared that  tbe  CoDaHtnHonofMlMouTl,  adopt- 


certain  things,  or  had  manifested  br  act  _. 
word  certaiD  deeirea  or  sympathies.  The  oalh 
vbich  they  wen  to  take  embraced  thirty  dis- 
tinct iiffirmMloDS  napeotlDg  thdr  past  conduct, 
«xteDdi]iK  ereo  to  Ihdr  words,  deslree  and 
sympathies,  EveTT  peraon  noabie  to  take  this 
oaih  was  declared  incapable  of  boMlng  to  tbe 


oilman,  director,  trustee,  or  other  manager  of 
any  corporation,  pabUc  or  prirale,"  then  eilst- 
iog  or  tnereafter  established  by  lis  authority; 
or  "of  actios  as  a  piofeasor  or  teacho-  In  any 
oducational  Institution,  or  in  toy  oommon  — 


other  school,  or  of  boldlDg  any  real  estate  or 
other  property  in  trust  for  the  use  of  any  chmch, 
religious  sode^,  orcougregation.'*    Andereiy 


person  holding,  at  tbe  lime  the  Constitation 
took  effect,  sny  of  the  oScee,  trusie  or  pod- 
tioDs  mentioDea  was  required,  within  sixty  aays 
thereafter,  to  take  the  oath,  and  if  he  failed  to 
comply  with  this  requiiement  It  was  declared 
that  his  office.  Oust,  or  podtion  should,  ipto 
factv,  become  Tacant 

No  peraoD  after  the  expiration  of  the  slx^ 
days  was  allowed,  without  taking  the  oath,  "to 
practice  as  an  ailorDey  or  counsellor  at  law," 
uur  after  that  period  could  "any  person  be 
competent  as  a  bishop,  pilest  deacon,  mlDlster, 
elder,  or  other  clergyman  of  aoy  religious  per- 
■uadon,  tect  or  denomination  to  teach  or  preach, 
or  solemniio  marriaKea."  Fine  and  imprison- 
ment were  prescribed  as  a  punisb  ment  for  hold- 
risei  lug  or.exercising  any  of  the  "offices,  podllons, 
*■  '  trusts,  professions,  orfDnctions^speclfled  with- 
out tsKUK  the  oath,  and  false  swearing  or  af- 
flnnatloD In  taking  it  waadcclared  to  be  periuiy 
punlshablel^lmprlsonnientiD  tbe  penitentiary. 
A  priest  of  tbe  Boman  Catholic  Church  was 
indicted  in  a  Circnit  Ooi^  of  MisMuri,  and 
convicted  of  tlie  crime  of  teacbtngand  pnach- 
Ing  as  a  priest  and  minlBter  of  that  religious 
denomination,  without  having  first  taken  tbe 
osth,  and  was  senteuced  to  pay  a  fine  of  $600, 
and  to  be  committed  to  Jail  unti)  the  " — 


ir  to  this  courk 


Aa  maoy  of  the  acts  from  which  the  partiea 
weie  obliged  to  purge  themselvet  by  the  oath 
had  no  relation  to  Ihdr  fitness  for  the  pursuita 
and  professions  designated,  the  court  lield  that 
Ute  oath  was  not  required  sa  a  mttu  of  oscer- 
talolng  whether  the  parlies  were  qoallfled  for 
those  pursuits  and  professiODS,  but  was  exacted 
because  it  was  thought  that  the  acts  deserved 
punishment,  and  that  for  many  of  them  there 
—  no  way  of  Inflicting  punishment  except  by 


iprlTtng  ae  parties  of^ueir  offices  and  trusti 
large  portioD  of  the  people  of  Missoarl  were 
■able  to  take  the  oath,  and  as  to  them  the 
court  held  that  the  requirement  of  Its  Coastltn- 
thm  amounted  to  a  legislative  deprivation  of 
thdr  rights.  Many  oftbe  acts  which  parties 
were  bound  to  deuy  that  they  had  ever  done 
were  Innocent  at  the  Ume  they  wt.-c  committed, 
and  the  depilvatioo  of  a  right  to  continue  in 
their  offices  if  tbe  oath  were  not  taken  waa  held 
to  be  a  penalty  for  a  past  act,  which  was  rto> 
httive  of  the  Constitution.  The  doctrineof  this 
case  was  affirmed  In  Pierce  t.  Cankadon,  88 
U.  8.  16  Wall.  234  [21:  27«]. 


I,  CoDgrus  had  passed  an  Act  prescribing 
an  oath  lo  tie  takeo  by  every  person  elected  or 
apptdntedtoany  office  of  hoDor  or  profit  noder 
the  United  Stales,  either  in  the  dvU,  military, 
or  naval  departments  of  the  govemmeut,  ex- 
cept the  Pieddent,  before  entering  upon  the 
duties  of  bis  office,  and  before  being  entitled  to 
his  aalaiT  or  oUter  emoluments.  On  the  24th  PSTJ 
of  January,  1S6S,  Oongress,  by  a  supplemental 
Act,  extCDOed  its  provisions  so  as  to  embrace 
attorneys  and  counselors  of  the  Courts  of  the 
Cnlted  States.  This  Utter  Act,  among  other 
things,  provided  that  after  Its  passage  do  pe^ 
son  alionld  be  admitted  as  an  attomev  and  ooui^ 
selor  to  the  bar  of  the  Supreme  Court,  and, 
after  tbe  4tb  of  March,  1866,  to  the  bar  of  any 
Circuit  or  District  Court  of  tbe  United  Suies, 
or  of  the  Court  of  Claims,  or  be  allowed  lo  ap- 
pear and  be  beard  by  vutue  of  any  previous 
admission,  until  he  bad  taken  and  subscribed 
tbe  oalh  prescribed  by  tlie  Act  of  July  3, 18S3. 
Tbe  oath  related  to  past  acts,  and  its  object  was 
to  exdude  from  practice  In  the  courts  parties 
wbo  were  unable  to  affirm  tbat  ihey  bad  not 
done  the  acta  specified;  and,  as  it  could  oot  be 
taken  by  large  classes  of  peraons.  it  was  held 
to  operate  against  them  as  a  legislative  decree 
of  jperpetual  exclusion. 

Mr.  Garland  bad  been  admitted  to  the  bar  of 
the  Supreme  Court  of  the  United  Stales  previ- 
ous to  the  pssaage  of  the  Act  He  was  a  citi- 
zen of  Arkansas,  and  wheo  that  State  passed 
an  ordinance  of  secession  which  purported  to 
withdraw  her  from  the  Union,  and  by  another 
ordinance  attached  herself  to  the  so  called  Con- 
federate States,  he  followed  the  Stale  and  was 
one  of  her  Representatives  first  Id  ihe  lower 
House  and  aft^nards  in  the  Senate  of  tlie  Con- 
gress of  the  CODfederacy,  and  was  a  member 
of  that  Senate  at  the  time  of  tbe  surrender  of 
the  Confederate  forces  to  the  armies  of  the 
United  Stales.  Subeequenlly,  In  1SB6,  he  re- 
cdved  from  tbe  President  of  the  Uoiled  States 


He  prMoc^Utis  pardon  and  asked  permlssioo 

lo  contlone  as  an  altomay  and  counselor  of 
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tbi*  oonrt  without  taktog  the  oatb  required  by 
tbe  A.ct  of  Jauuarj  24, 186S,  and  the  rule  of 
the  court  which  had  adopted  tbe  datiae  requfar- 
iag  its  admlnjstratloii  in  cODformltj  with  tbe 
Act  of  Coneresa.  Tbe  cotirt  held  that  Ihe  law 
In  ezacilDg  the  oath  as  to  hU  past  conduct  aa 
a  condition  of  his  continuing  in  the  practice  of 
his  profession,  imposed  a  penalty  for  a  past  act, 
and  in  that  respect  was  subject  to  tbe  same  ob- 
jection as  that  made  to  the  dansea  of  the  Cod- 
stilution  of  Hissourf,  and  was  tbetdore  In- 
Talld. 

There  is  nothing  In  these  deddona  which 
■upporta  the  poaltfons  for  which  the  plaintiff 
Id  error  conleods.  Tbey  only  determine  that 
onewbois  in  the  enjoyment  oi  a  right  to  preach 
and  teacb  tbe  Ciiriatfsn  religion  as  a  priest  of 
a  regular  church,  and  one  who  has  oeen  ad- 
mitted to  DTactlce  the  profession  of  the  law, 
cannot  tie  deprived  of  the  right  to  coDtinae  in 
the  exercise  of  their  reiipective  profesaions  hj- 
tbe  exaction  from  ihcra  of  an  oatb  as  to  ibeir 
past  conduct,  rcspcciing  matters  which  hare 
no  connection  with  sucli  professfocs.  Between 
Ibis  doctrioe  and  that  for  which  the  plaintiff 
in  error  contends,  there  is  no  analogy  or  reaem- 
blance.  The  Constitution  of  Hlssouri  and  the 
Act  of  Congress  in  question  in  those  caBes  i 
designed  to  deprive  pariiesof  their  right  lo 
tiuue  in  their  professions  for  past  acts  or  past 
expressions  of  desires  and  irmpathies,  many 
of  wbicb  bad  do  bearing  upon  their  fltneas  to 
coDtiniie in  their  profoasioDS.  Tbelawof  West 
Virginia  was  Intended  to  secure  such  skill  and 
leaniing  in  the  profession  of  medicine  that  the 
community  might  trust  with  confidence  those 
receivingalicense  under  autborl^  of  the  State. 

Judgmmt  affirmoL 


JOHN 

0s«  8.  d,  enoneouslr  entitled  tai  Beportarti  b 
BctMBomer  t.  SpMA,  tf-BL) 

Litttn  patent — fthen  intalid. 


Fmt.  That  ttM  plainturs  oontriraiMa,  for 
wtalohtlie  patent  was  BTaiited,taiutiMir:  and 
tliat,  If  It  wen  neir,  there  would  bagiaTa  dmbt 
wbeiber  it  inTOlved  any  tai — "— 

teond.  Ib^  M  tin  plaint 
been  andaipated,  belt*  ca 
Oennan  pubiiMittor " 

woatd  have  beeo_p«t«Dtable 

rHori8a.i 

^rfutiD»a.ll.a,188a.  DaeideiJa*.  I4, 1888. 

APPEAL  from  a  decree  of  the  ditmH  Court 
of  tbe  TTnited  States  for  the  District  of 
U^oe,  that  tbe  plaintiff's  Mtera  patent  wen 
inralld,  and  dlst^aalng  a  suit  for  their  inttliige- 
menL    Afirmed. 
Reported  below,  S2  Fed.  Rep.  841. 
The  facts  are  stated  In  the  opinion. 


Tbe  respondent  must  be  accountable  to 
for  the  use  of  that  part  of  fala  device  trttich  is 
our  iuveotloiL 


Imw.  aandu,  i  With.  Tai.  0»a.W:aMamv, 

mte,  4  aur.  m. 

Necessary  parts,  leftoat  of  tbe  claim.  If  wdl 


Kittl»  ▼,  Memam.  i   .      .  ,  . 

OaJlauag  Oo.  10  Ho.  660;  BCeharOfon'i  J^. 
7  Pat  Off.  Gaz.  1053:  WheOer  \. Clipper  Matatr 
A  Reaper  Ob.  S  FaL  Off.  Oas.  4ti. 

A  description  In  a  puUIsbed  work,  to  anUoi- 
pate  a  patent,  must  he  fall,  clear  and  ezatA,  a» 
aa  te  reach  the  clearness  of  a  patent  specifica- 
tion. 

Sejfflwur  T.  Oibime,  78  U.  8. 11  WaH.  5» 
(30:  42);  CbAn  v.  U.  8.  (hnet  Oo.  08  U.  S.  S7» 
(23:  908). 

The  irsnglatlonman  be  tree  tiom  doubt,  audi 
the  burden  of  proof  la  on  the  respondent. 

BignaU  t.  Baneiifi  Bann.  &  Ard.  638;  Obi- 
gate  V.  GeM  4  &  JU.  Ca.i  Bann.  A  Aid.  41S 

The  prior  pnblicatioQ  must  show  the  same 
organized  machine  aa  that  In  complainant's. 
~itent,  operating  In  the 

Clark  P.  8.  £F.  Bei 

Fish.  Pat.  Cas.  821. 

Where  there  are  two  tranilations,  that  wbicb 
Is  moat  literal  nlU  be  taken. 

WhiU  T.  AOen.  a  CUff.  S44 

Alleged  prior  use  must  be  proved  beyond  a.  ' 
reasonable  doubt. 

Bawei  V.  AnUidd,  8  Pat.  Off.  Gax.  689;. 
Wood  V.  Olettiaiut  BoiUne  Mitt  Oe.  4  Pisb.  Pat 
Cas.  S50-C60:  PttrAam  v.  Am.  B^Uonluie,  0. 
&  8.  Maeh.  Go.  Id.  468-488;  Baylet  t.  Ohiiago^ 
AN.  W.R.Oe.  Id.  684-090;  Ovvoh  v.  Boer, 
6  PbL  Off.  Qai.  187;  Boeaur  ▼.  8imm.  0  Fat 


BUlcbf.^ 
Mr.  WUbnr  F.  limit,  for  tppellee: 
Invention  must  be  new  and  uaefuL    If  It  1» 
a  machine  It  moat  be  operative,  and  acoompUslk 
the  end  practically  and  tuafnlly  In  the  way 
pointed  out. 
PariAvntY.  mnmoH,  1  BUtchf.  497. 
There  can  be  no  Invention  In  a  simple  en- 
largement of  the  orifice  for  the  discbarge  of 
thepercolate. 

Vinton  v.  mmiUen,  104  U.  B.  401  (36:  800^ 
"The  combination  and  device  whldi  the  corn- 


ed or  described  In  some  printed  e 
prior  to  his  anpposed  invention  or  discovery. 
rUtnplM  T.  Jloteonuni,  L.  R.  8  Ch.  Dlv.  081. 

Mr.  JvMUm  Onv>  ddlvered  the  cqrinlon  of  , 
the  court! 

Tbla  la  B  bfll  in  equity  for  tbe  fnfringement- 
at  lettera  patent  granted  April  18, 1883,  to  Na- 
than BoaenwaaMT  for  ImproTsments  In  perco- 
lat4»s,  with   the  fdlowlng  (pedflcation  anA 

"Hy  tnTentioa  lelata*  to  pesoolating  appa- 
ratus to  be  employed  for  filtering  t>aTOHes,  or 
for  tnftfcing  finld  extracts  or  detwctions,  and  it 
ccHielsts  Id  k  device  constructed  and  adapted  to- 
operate  subetauHally  In  tlie  manner  hereinafter 
specified. 

"la  tbe  dnwfaigs,  figure  1  represents  myde- 
vloe  In  loncttudinu  section  and  figure  8  show* 
the  an)llcatloa  of  said  device  when  used  as  a 
fitter  or  In  maMni  fluid  extracts. 

"A  Is  tbe  main  Dody  of  my  percolator.  B  b' 
.  a  constricted  InleL    0  U  the  enlarged  open  end, 

,    1M0.9. 


BoflKNWAaasB  ▼.  Bksrt. 


wbich  HTTM  tbe  double  purpoae  of  a  diecbBige 
or  odIM,  Aod  oC  an  opening  througb  wbfcb  tfie 
penxdatOT  ta  cbarged  irltb  filtering  nilMlaace 
wluo  tbe  device  &  to  be  used  as  a  filter,  or 
irfth  ai^drngfroiD  whlcb  an  extract  Is  to  be 
made.  D  Is  a  perTorated  plate.  This  plate 
ma;,  if  dedied,  be  replaced  by  any  porous  din- 
pbragm  or  inlerpotiing  sabBtance,  such  as  filler 
paper,  cloth,  pumice,  or  the  like.  This  is  to 
prevent  the  drug  from  escafrfng  from  the  per- 
cotatoi  during  its  use,  and  it  is  to  be  secured  !□ 
position  by  suitable  means.  R  reptesents 
drug  from  which  an  extract  is  to  be  made; 
If  tbe  device  is  to  be  used  as  a  filler,  then  £ 
represents  charcoal,  sand,  or  any  sultat)le  Ulier- 
log  maierial. 

''I  wtll  describe  my  appantus  as  employed 
Id  making  fluid  eztracte.  Tbe  conlniner  A  Is 
charged  with  any  drug  or  subetauce,  E,  from 
whiclk  an  ezlract  is  to  be  made.  Tbe  drug  " 
I*  charged  into  the  container  A  through  the  i 
larged  mouth  C.  Now,  by  the  ortinsry  proc- 
[49]  ^^  '°''  mechanism  for  making  fluid  extncts, 
,  It  bas  heretofore  been  the  practice  lo  charge  the 

menstruum  into  the  large  mouth  C;  but  this 
method  made  it  impracticable  to  obtafn  any  in- 
creased  or  Tarlabte  pceamire  upon  the  men- 
•truum,  imleM  a  cap  piece  were  titled  over  the 
enlarged  moutb  C,  aiid  a  tube  or  lie  equirelent 
attached,  and  connected  either  lo  an  elevated 
leaervoir  cont^nlng  the  menstruum,  or  else 
•ome  tpecial  prenuie  apparatus  connected  with 
•aid  tube.  AH  this  in  practice  is  impracticable, 
bat  tn  tbe  empl(9ineot  of  mj  device  and  meth- 
od it  Is  a  very  ouy  matter  to  charge  the  con- 
tainer A,  aad  by  applying  the  menstruum  in 
exactly  anoppoelle  manner  from  that  heretofore 
adopted,  <riz.:  to  tbe  end  of  the  container  A, 
opposite  the  charging  mouth  0,  to  exert  anv 
denred  pressure  upon  tlie  menstruum.    Fig. 


enlarged  moutb  C,  at  alreadr  specified, 
venlng  the  percolator,  attaciiInK  a  flexible  or 
other  tube,  F,  to  tbe  constricted  moutb  B,  and 
applying  the  menstruum  through  said  tube 
from  an  elevated  reservoir  0.  Wlun  thus  used, 
the  enlarged  mouth  C  becomee  tbe  ultimate 


known  or  practiced.  By  elevating  the  reservoir 
Q  more  or  leas,  a  greater  or  lighter  pressure  Is 
exerted  by  tbe  meoslmnm,  and  it  Is  therefore 
driven  througb  tbe  drug  more  or  lens  forcibly 


■sen,  cu  be  nkely  adjuated  and  vt 
pkamiTe  to  mlt  tba  requlrementa  of  any  cue. 
A  Blop-cock,  H,  may  be  used  — '"- 


and  ra|ddl]^    Tbia  pienure,  as  mfty  readUv  be 

^  any  cw 

,  _  . — ^ to  Rovem  the 

qoanUly  of  the  menstrunm  admitted  to  tbepei^ 
colatOT  A. 

"  What  I  claim  It:  the  combination,  with  a 
vessel,  G,  and  adjustable  tube,  F,  of  a  percola- 
tor, A,  having  a  laise  fllHng  tnd  discharge  or- 
ifice at  lis  lower  end,  and  a  restricted  opndng, 
B,  at  lis  upper  end,  with  if  bleb  connects  t£e 
lower  end  of  the  adjustable  tube  or  [dpe  F, 
■ubstantlally  as  set  forth." 

The  description  of  the  percolator,  and  of  tbe 
mode  of  using  it  to  make  fluid  extracts  or  de- 
coctions of  drugs,  amounts  to  this;  Tbe  perco- 
lator is  a  cvllnder  wholly  open  at  the  lower 
■ad,  and  with  a  cover  at  theupperend,  havii^ 
1S0U.  (l. 


a  small  opening,  attached  to  wbloh  b  a  flexible  [BO} 
or  adjustable  tube  leading  from  a  reservoir  of 
the  liquid  to  be  used  for  'ateeping  the  drug. 
The  percolator  is  turned  bottom  up  while  the 
drug  is  put  to,  and  a  perforated  or  porous  dia- 
phragm inserted  to  hold  the  drug  In  plac«. 
It  Is  then  turned  bottom  down  again.  The 
pressure  of  the  liquid,  and  consequently  the 
quicknees  of  its  psssage  through  the  drug,  are 
Increased  nr  diminished  by  elevaUng  or  wwer 
Ing  the  reservoir,  or  by  taming  a  stopcock  la 
the  tube;  and  the  extract  Isdiscbargea  through 
the  botlomof  the percolatorlolo a  veeael  placed 

Tbe  novelties  suggested  consist  In  having 
one  end  of  tbe  percoTator  open,  serving  both 
lo  receive  thedrugand  lodlschargetlieextract; 
in  turning  the  percolator  bottom  up  to  put  in 
the  drug,  and  ootlom  down  to  let  the  extract 
drip  out:  In  having  a  perforated  or  porouadia- 
phragm  to  hold  the  drug  in  place;  and  in  reg- 
ulating tbe  preflsure  of  the  liould  by  means  of 
a  tube  from  the  reservoir  to  toe  small  opening 
in  the  covered  end  of  the  peroolaior. 

But,  passing  over  tbe  difSculty  that  the  dla,- 
pbragm  is  not  claimed  as  part  of  tbe  comblna— 
ttoo  patented,  neither  the  percolator  open  at 
one  end.  tbe  diaphragm,  tbe  Inversion  of  the- 
percolator,  the  Insertion  of  the  tube  in  thesmalt 
opening  In  tbe  covered  end,  nor  the  making 
that  lube  flexible  and  with  a  slop-cock,  la  new. 
All  those  elements  appear  In  tbe  Ren]  previ,  as- 
modifled  by  Belndorf,  described  in  Qeiger's- 
Haodbuch  derPharmacie,  published  in  1830  at 
Stuttgart  In  Qermany,  which  Is  an  exhibit  In  the 
case,  and  a  translation  of  the  material  parts  of 
which  (Vol.  1.  pp.  IST-ieO).  verifled  bv  the 
oath  of  a  witneas  for  the  def eudanr,  aad  Included 
in  the  record,  appears,  though  n<>t  qnlte  gram- 
matical, to  be  subslantir" ---—.-1 

■landing  the  opposing  t< 

tbe  platnUa  to  impugn  lis  n 

It  wfll  be  suffldeot  to  quote  from  that  traoB- 
lation  the  following  passages:*  "The  Real 
press  conalfta  principally  of  a  boUow  cylinder, 
which  oontalni  tbe  powdered  mbetance  to  be 
exhausted  between  two  perforated  platea,  tight- 
ly packed,  so  that  the  aabatance  cannot  more 
to  [In]  either  direction.  If  tbe  cylinder  le  open 
at  both  ends,  a  cover  is  fitted  air  tight  at  one 
end,  having  a  hole  in  the  center.  Into  wbfcb  » 
long  tnbe  u  fitted,  also  air  tlg^t.  Between  the 
cover  and  tbe  perforated  plate  mentioned  soma 
■pace  must  remai>i.  In  eitracdng,  the  cylioder 
Is  placed  vertical  [uprigfat],  to  that  a  veaed  foi 
gwieilog  the  liquid  may  he  placed  nndemeath.'* 
"'  A  ven  practical  change  in  tbe  conatmclfan 
of  the  Real  press  fa*a  been  Introduced  by  Bedn- 
dorf.  ThecyllnderisflttedlntoachalT[ttame], 
"" ~   seat  of  which  is  movable,  so  that 


flUad  cylinder,  torned  bottom  up,  is  placed  i^ 


aua  elDem  boblan  ^llDdw,  lu  wwuubiu  um 
idebende  Subatani  Im  MpulveTteD  Zuatande 

_. ihen  >  BtebfHrmu  durehlnnMrten  PlatlaD  feat 

zepaokt  eoUialten  l^«>  dass  sl«  naA  kelnerSette 
Elnwelobeii  kann.  wenn  der  QrUoder  an  beUea 
enden  oflen  M,  «>  wird  an  ernem  Bode  tin  Daokel 
luttdlobt  au^Qiasat.  welolMr  In  der  Mine  elD  Loeh 

bat,  woKdn  «dne  hohe  BObM  ebnitalk  li "' 

■esMoktwird.  ZwiaobendemDeokelnnddi 
atebfOnidacn  Platte  muw  et<ra~   " 


Tessel  cODtBinlng  the  meustrunm  [liquid  mIY' 
eut],  the  surface  of  which  moat  be  somewhat 
lower  than  the  end  of  the  tube.  A  irphon  la 
DOW  Introduced  Into  the  liquid  and  In  the  tube, 
air  sucked  through  the  tube,  eo  that  the  liquid 
will  comma:^  to  flow  through  the  sypbon  In- 
to the  tube,  which  U  therebv  filled.  The  col- 
umu  of  mepstruum  [liquid]  thus  obt^ned  acta 

KreaslDg  and  dissoMiig  upon  the  subotance  to 
I  extracted.  It  penetiates  It,  and  aniTea,  la- 
den with  the  soluble  matter  contained  in  tbe 
■ubstance,  at  the  lower  end  of  the  apparatus, 
often  in  a  syrupy  consistence."  "  In  order  to 
control  the  apparatus,  stop  or  continue  the  op- 
eraUon,  tbe  tube  U  provlaed  wlthacock  wblcb 
may  be  closed  if  necessarv,  or  the  upper  end 
of  tube  may  be  closed  after  removing  the  sy- 

Thlacoort  ooncura  In  opinion  with  the  Cir- 
cuit Judge  that  theplainiiiTscontrlvancelsnot 
oeiv,  and,  that  if  it  were  new,  there  would  be 
grave  doubt  whelber  It  ioToIved  any  loTention. 
22  Fed.  Rep.  841.  As  the  plalntifTs  contriv- 
ance had  been  antidpaled  In  the  Oerman  pub- 
lication half  a  century  before,  it  Is  unneceaary 
to  decide  whether.  If  new,  U  would  hare  been 
pale  □  table. 

Deem  a^rmai, 

DICK  K  ABROWSMITH,  Appt., 

EDWARD  H.  OLEASON  n  ll. 

(Bee  B.  0.  Beiwrter's  ed.  ec-IOL) 

OUo  Statute  for  mie  i^a  minoT'*  real  eitai 
itatedeeitwa — nil  tn  equity,  whtn  mvper — 
furitdieUon  cfcireitileourt— extent  t^r^itf— 

eguify  Juritdiction  offravd. 


"with  tred^d. , „ 

.guardian's  bond  with  ODosuiety,  havtng-  buI 
piopertj  to  make  It  food  (or  the  enUra  u 
l>T«aorttiod  by  the  statute. 

S.  The  Bupreme  Court  of  Oblo  havlns  decided 
that,  where  the  probate  oourt  had  JurtadlotlOD  of 
ttrooeeillniiB  for  Uis  sale  of  a  minora  real  enate, 
.andofthepartlea,  thesale  was  not  void  tiyraason 


M  tbe  Mle  of  tta  Bin. 


APPEAL  from  a  decree  at  the  Circuit  Oonrt 
of  tbe  nmted  Stales  for  the  Nortbem  Dl*- 
trlct  of  Ohio,  disraiselng  on  demurrer  a  suit  to 
■et  adde  and  declare  void  proceedings  for  the 
sale  of  a  mlnor'B  real  estate  Instituted  t^  hb 
pmrdlan  in  the  Probate  Court  of  Defiance 
County,  io  tbe  State  of  Ohio,  and  for  an  ac- 
coiintine  as  to  rents  and  profits.  Beeened. 
The  facta  are  staled  In  (he  opiniou, 
Meeere.  Haoir  NcwlMBin  and  BeqJ.  B. 


Oainett.  7b«7)Aa,  9aU.  B.  W  (fSBiSZiy.  JtAn- 
•m  T.  Waten,  111  V.  8.  640,  667  (28:647,  606). 

Defendant  Oleason  is  a  necessa^  VV- 

Banoood  t.  dneinTuiti  A  0.  A  L.  B.  Oe. 
84 n.  S.17Wall.  78(21:  SSS);  Oaglord v.  Sit- 
«ftau>,  68  U.  S.  I  Wall.  81  (17:618). 

Tbe  allegations  of  the  bill  of  tbe  appcUaat 
bring  this  case  within  all  the  requirements  of 
eq^ty  Jurisdiction, 

Treeman,  Judg.  g  49S;  Dtnitr.  7iae*(an,47 
U.  B.  6  How.  Ill  (13:866);  SWton  t.  IVjUb,  47 
U.  8.  6  How.  108  (13:887);  LongY.  Mufford.n 
Ohio  St  484;  Dar«<  t.  PHtttipt,  41  OhioSt.  014: 
Johnton  T.  Walert,  111  U.  8. 640(38:647}:  JUer 
T.  aiHordan,  60  Cal.  868;  l^gior  t.  WaOer, 
1  Heiak.  784;  Nemetnb  t.  Detoey,  37  Iowa,  861; 
3  Pom.  Eq.  Jur.  §S  914,  916.  B19;  BpeUman  t, 
Dovm,  79  IlL  66,  70;  T^mat  v.  Hite,  0  B,  Mon. 
690;  JVrtetond  v.  Gentry,  18  B.  Mod,  671. 

Where  infanU  bare  been  deprived  of  a  Bub- 
staulial  right  by  adecree,  courts  of  equity  have 
sustained  biUsto  Impeach  such  decree. 


Uiftf  V.  Kirkaood,  US  HI.  830;  Lintg  *.  Mut' 


,^    U9V.8. 

Digilizcdby^iOOQIC 


ABBOwentni  T.  Olkasos. 


K-m 


ITS:  J9a. .  ~  ■. . 

▼.  ifatme,  28111.  «:  Wright 't.  MiUer. 

Cb.  108:  Gaialian  t.  Efnein,  1  Hopk.  Ch.  S4; 

Bameldt  \.  MeOuny,  100  lU.  86Q. 

Tbe  orders  of  tiie  probate  court  are  rerlew- 
•ble  by  Nicb  a jproceedlng  io  eqni^r. 

/oAiUOttT.  WaUn,  IllTT.  S.  MO  (28:047); 
OaiiMy.  FumUi.  M  U.  8.  10  {S8tSU);  JUe- 
Km»r  T.  A)U,  71  Ind.  898;  Qnynn  v.  Mc- 
Caukf,  S2  Ark.  97;  Mutgrati  w.  Cbnotw,  BO 
m.  S7S;  aynoMt  t.  MeOurru.  100  HI.  BSD. 

Infanta  bare  alffaye  been  nT(»ltes  of  ft  coart 
of  equity  and  tbe  fraudulent  dereatitora  of  their 
lands  under  the  rulne  of  legal  proceedings  baa 
(legneDtl;  been  tne  anbject  of  review  In  coarta. 
WUHaamn  v.  Btm.  49  V.  6.  9  How.  044 
<ia:1170);  AinAq^  U.  3.  t.  RUeAU.  88  U.  &  8 
Pet.  140  (8: 800);  BriM  t.  Bof/i,  1  Story  488. 

A  departure  m>m  the  law,  tbough  Juriadlc- 
tlcm  baa  been  acquired,  vitlatsi  the  ^gment 
or  order  of  aale. 

Wind*9r  T.  McVtigh,  88  U.  8.  374  (2S;014); 
V.  8.  V.  WaOier,  100  U.  S.  S58  (37:037). 

Where  the  itatute  provides  that  before  a  sole 


taloed  on  the  geoeral  bond  of  the  gnaidlaa  for 
theooDTersiOD  of  the  moceedi. 

SA«Mm  T.  Bmith,  8  Baxt.  83;  Eandermm  t. 
Cbooor,  4  Ner.  430;  Madum  Oa.  y.  JohnOon,  Gl 
Iowa,  ISS;  Ualtoon  t.  Oawitig,  18  Gray,  887; ' 
Lt/manr.  C&rfab]r,lHet 817;SIawwrT.  DiM, 
WP&.S50. 

A  cauae  will  not  be  dlamlsaed  for  the  reason 
that  aperaoD  might  bave been  uiadeapanj,  if 
tbe  court  cao  proceed  to  a  decree  without  his 


I,  81  U.  a.  14  Walt  87,94(20:883, 
883);  Story.  Eq.  PI.  «h  ed.  g§  77.  W.  ai, 
^'  ■"*        "     "      ■  ,   Henry  B. 


Mf»»rt.  Wm.  O.   Coehru 


tioD,  or  for  fraud  Id  obtaining  the  oroers,  the 
remedy  Is  equally  adequMe  at  law. 

Bippr.Sabin,9aV.  8.  lOHow.  271(1S:<88); 
mta  y.  QttdwtU.  60  U.  8.  3  WaU.  86~-0.  48-5 
(1T:7SI^7G9);  SlaneAardv.  Bmun.  70  U.  8.  8 
Wall.  245-350  (18:  60-71);  Grand  Ohvlt  r. 
Winegar.  83  U.  8.  16  Wall.  878(31:174);  Lewi* 
y.  Ooeitt.  90  JJ.  S.fi9WAl\.4K  (23:10):  mil  y. 
DatA,  100X7.  8. 485-498-4  (37:1006-1008);  fftt 
tian  y.Ebbinghaui,  1  lOD.  8.  se8(38:S4e);  FaviU 
y.  Gregg,  118  U.  8.  6fl0-5  (28:098-905);  U.  B. 
V.  WiUen,  118  U.  8.  88  (30:110J;  Prott  v.  Spit- 
Iq/,  181  D.  8.  666  i80:1013);  R.  8.  D.  fl.  g  728. 

A  bill  to  quiet  title  caDoot  be  snslalaed  If 
Gomplslnant  la  out  of  pMaesslon. 

3  Story,  Eq.  Jur.  §869;  Bispbam,  Prtociplee 
of  Equln',  g  076;  Orion  r.  Smitli,  60  V.  8.  18 
How.  a63-«i  (10:808.  804);  Stark  v.  Starr,  78 
U.  S.  6  Wall.  403-9  18:035-037);  P".  8.  v.  WO- 
tm.  118  U.  8.  88-8(80:110.  Ill);  Fratt  t.  &pit- 
Iqf,  121  n.  8.  BOS  (80:1013);  Clark  y.  Bvibard, 
'6  Ohio,  88»-G;  Shea  y.  Diik,  84  Ohio  St  430. 

The  arcult  Court  of  the  Daited  States  cau- 
•ot  reriae  or  eet  aside  tbe  final  decree  rendered 
byaatate  court,  which  had  complete  Jnrisdlc- 
m  U.  S.  n.  8.,  Book  83.  41 


lion  of  the  parUee  and  of  tbe  subject  matler. 

Nmigvt  y.  Clapp,   101 U.  8.  601  "(36:1036); 

Fouvergn*  t.  JIT.   0.   60  U.    8.  18   How.   470 

(15:890);  Tartery.  Tarwr.  UXJ.  a  9  Pet  174- 

80  (9:91);  AdaTn*  y.  iVwton.  68  TJ.  8.  38  How. 
478-01  (16:278-870)  0am  of  Broderiok'*  WiU. 
88  U.  8.  31  Wall.  008  (33:099);  mit  v.  Datdt, 
100  U.  8.  485-04  (87:1006-1006);  fWw»  t. 
Gregg,  118 TT.  S.S50(38;0e8);  .itn<^T..4fflMV, 
8  B&  366-70. 

Aa  to  tbe  allegntloiia  conceming  Hardy's 
agreemeg  t  with  aieaBon,and  his  want  of  knowl- 
edge and  oonaeutlo  tbeflUngof  his  bond  with- 
out onoDier  aure^.  It  b  enough  to  aaj  that  the 
fraud,  if  there  was  any,  was  upon  Hardy;  that 
Harmeniug  was  In  no  way  connected  with  it; 
tbM  the  nlidityirf  the  bond  when  filed  In  court 
was  not  AOected  thweby,  and  that  Hardy  could 
not  eecape  bla  liability  upon  it 

£^»lMST.aHn4py«,0Obio8t25e;Ainp{<rT. 
Baker,  80  Ohio  St.  978-7;  JBUtU  v.  Stmmt,  10 
Iowa,  418:  Stomn  T.  AirdVafc,  1  Hill,  180;  ffitasn 
y.Booa,t  Met  490-3;  i>afrT.  U.8.  B&V.S. 
10  Wall.  1  (31 :491);  Res*  t.  WOUammm,  81  Ohio 

81  062-8;  Eneelond,  Attach,  g  S40;  Drake, 
Attach,  g  184a. 

A  purchaser  Is  not  bound  to  look  beyond  tbs 
recoro  Id  the  proceedings  to  sell  real  estate. 

Daei*  v.  Sttdtmi,  89  Minn.  27;  Maxtom  r. 
Bawger.Xi  Ohio,  306;  Bhddon  y.  Neattm,  8  Ohio 
8t.  494-601. 

The  sureties  on  a  guardian's  general  bond 
were  liable  for  moneys  derived  from  tbe  sales 

WiOiert  y.  Biekman,  6  B.  Mon.  393;  Taj/Ior 
y.  ThviM-,  Id.  000-61;  ESberty.  Jaeobi/.BBmii, 
643-7;  Com.  y.  Loyd.  13  Pbllo.  231:  Stevtruon 
y.  atatt,  71  Ind.  02-6;  Fee  v.  State,  74  Ind.66-«i 
Lffman  y.  Oonkej/,  1  Uet.  830-1. 

Mr.  Jiutiee  Brnxltm  delivered  the  opinion 
of  the  court; 

This  suit  tnTolTCS  tbe  title  to  certain  lands 
inherited  by  tbe  plaintiff,  and  sold  some  years 
aeo  by  his  atatutoiy  guardian,  tbe  defendant 
'Reason,  under  auuiority  conferred  by  pro- 


plalnitff  attacka  tne  order  of  sale  aa  invalid, 

as  that  the  deeds  executed  to  the  purchaser 
eclared  void,  that  an  accounting  in  respect 
to  rents  and  profits  be  bad,  and  that  auch  other 
relief  be  granted  aa  may  be  proper.  Tbe  court 
below  sust^ned  demurrers  to  tbtf  bill  and  dia- 
miased  the  suit  We  are  therefore  to  inquire 
upon  this  appeal  whether  the  bill  discloses  a 
*  — ititling  the  appellant  to  relief 


followa:  the  lands  In  controversy  formerly  be- 
loneed  to  John  C.  Arrowsmllh,  who  died  In 
1869,  bis  vrife  and  the  plalntlfT,  hia  only  child 
and  heir  at  law.  aurviving  him.  On  the  15tb 
of  July.  1869,  (ileason  petitioned  said  probate 
court  to  be  appointed  guardian  of  the  estate  of 
the  plaintiff,  then  but  slz  years  of  tee.  He 
applied  to  one  Henry  Hardy,  a  freeholder,  to 
become  sure^  upon  nis  bond  as  euardion,  in 
the  penally  of  $6,000,  which  Har^  did,  upon 
the  express  sgreement  that,  before  the  bond 
was  d^vered,  Oleason  would  procure  snother 
surety  of  equal  reaponsltdli^.  Olesaoo  filed 
the  bond  in  the  probate  court  without  obtain- 
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^^g  the  signature  of  an  additional  anretj.  The 
bond  contained  no  condition  except  tbat  If  Olea- 
son  "  shall  faltbfuUj  diacharge  all  hia  duties  as 
jTuardlan,  then  the  above  obliKstion  ia  to  be 
Toid;  otbernlBe,  to  remato  In  full  force."  Dp- 
on  ils  being  flled,  an  order  vas  made  uppnlnt- 
ing  Oleaeoo  guardian  of  the  ^ntiffa  estate, 
and  letters  of  guardianship  were  iasued  to  him. 

On  the  22d  of  Jul;,  lSfl9,  Qleaaon  filed  a 
petition  in  the  Probate  Court  of  Defiance  Coun- 
ty, lepreeentlng  that  no  penonal  aaiale  of  the 
ward  had  ever  oome  to  Us  poaaeauoo  or  knowl- 
«dge,  and  that  there  waiooaucb  estate  depend- 

it  upon  the  settlement  of  tbe  father's  estate  or 


and  occupied  - 

Padflc  Railroad  Company  sa  way-gtoimd  and 
^ting  400  acres;  and,  in  addition, 


«,amreg8tti: 
A  <a  about  a 


Stbat  tbe  ward 
stmple,  by  virtue  of  tax  titlee,  of  certain 
other  described  tnca  of  lands  fn  Defiance 
County,  a^regatlDg  nearlv  1,000  actea,  alt  of 
which,  Uw  peUtloD  alleged,  were  wild  lands, 
ytoldfog  no  luoome;  that  he  had  received  no 
rents  whatever  from  any  of  the  ward's  real 
eMale;  that  Its  sale  was  necessary  for  the  main- 
tenance and  educstloo  of  the  ward,  who  woa 
Indebted  lor  boarding  and  lodeing  In  the  sum 
of  $310;  that  there  wrae  no  Uens  upon  it,  to 
'  'I  knowledge,  and  that  the  widow  had  a 


dower  Intimst  in  said  lands.  The  prayer  of 
the  petition  was  that  the  infant  and  widow  be 
made  defendants;  that  dower  be  set  oB  to  the 


and  that  petitioner  bave  such  other  relief  as 
was  proper.  The  court  ordered  notice  to  be 
served  apon  tbe  widow  and  infant  of  Uie  hear- 
ingof  tbe  petition  on  the  10th  day  of  August, 
low.  Personal  notice  was  given  to  tbe  for- 
mer, and  the  latter  was  notified  tn  a  written 
oray  being  left  at  tbe  resideDce  of  his  mother. 

TM  widow  filed  an  answer  In  the  probate 
ooQtt,  waiving  a  formal  asatgumeot  of  dower 
by  metes  ana  bouods,  and  asking  anch  gum 
out  of  the  proceeds  of  sale,  in  lieu  of  dower,  as 
was  Just  and  reasonable. 

On  tbe  lOtta  of  August,  1889,  the  cause  was 
beard,  the  probato  court  deciding  that  tbe  real 
estate  named  therein  should  be  sold.    Tbere- 


the  faithful  discharge  of  his  duties,  made  this 
order;  "Ii  Is  tberaf(»e  ordered  by  tbecoiul 
Oist  the  same  [the  report]  be,  and  It  Is  hereby 
approved  and  confirmed;  and  the  said  Edward 
H.  Gleoson  having  upon  his  appointment  as 
such  Kuardlan  given  bond  with  reference  to 
the  value  and  sale  of  the  said  real  estate  of  his 
said  ward,  which  bond  Is  now  adjudged  to 
be  sufficient  for  the  purpOMe  hereof,  therefore 
the  giving  of  additional  bond  is  hereby  dis- 
pensed wlui.''  And  on  the  lOth  day  of  Novem- 
ber, 160B,  the  following  order  of  sole  was 
entered  1&  said  cause:    "  Bald  gnudlan  is  or- 


tbe  appraised  value  thereof,  and  upon  the  fol- 
lowing terms:  one  third  caah  In  tund  on  tbe 
day  of  Bale,  one  third  in  one  year,  and  one 
third  in  two  jeais,  with  Interest,  payable  an 
nuolly,  and  the  deferred  payments  to  be  secured 
by  mortgage  on  the  premises  sold." 

WIthhi  a  few  days  after  this  order  was 
made,  Oleason  reported  to  the  probate  court 
that  he  hod  sola  to  John  Frederick  Hai- 
mening,  at  private  sale,  and  for  the  sum  of 
$1,687.50,  "  that  being  the  full  amount  of  the 
apprised  value  thereof,"  the  southeast  ouarter 
of  said  section  89,  excluding  the  small  strip 
occupied  by  the  railway  comoany.  Tbe  sale 
was  approved  and  the  guardian  directed  to 


9400  oat  of  tbe  proceeds. 

The  bOl  choigea  that  on  the  ISth  of  Febm- 
aiy,  1873,  more  Uian  three  yean  after  the  said 
otderofaale  was  entered,  and  without  anv  new 
or  further  appraisement  of  plaintiff's  lotids, 
though  their  value,  as  he  was  informed,  had 

KBaUy  advanced,  and  without  any  additional 
nd  having  been  executed,  Gleason,  "for  tbe 
purpose  of  getting  money  into  his  hands  for 
bis  own  private  gain,  and  without  reference  to 
the  true  mterest  of  bis  ward,"  and  "  wUiing  to 
allow  the  isld  Harmenlng  to  get  at  a  low  and 
under  price  the  lands"  of  the  pUintiff,  and 
"  though  there  was  no  uEcessity  whatevra  for 
said  sab,  as  he,  the  sold  Gleason,  and  the  said 
Harmenlng  well  knew,"  s(dd  to  the  latter  at 
private  sale,  for  the  sum  of  $872.10,  the  east 
half  of  the  southwest  auoiter  of  section  86  in 
Defiance  Coun^,  contslninKelgbty  acres,  and 
the  tract  of  7^  acres  In  Faulding  Coimty; 
which  sole,  being  reported  to  tbe  probate  conn, 
was  by  It  wrongfully  approved  and  a  deed 
directed  to  be  mode  and  was  made  to  tbe  pur> 
chaser,  the  sum  of  $800  bdng  reserved  out  of 
tiie  proceeds,  pnnuant  to  the  order  of  the  court, 
for  the  dower  isleieat  of  the  widow. 

Tbe  plaintiff  also  sUegea  that  untwithsland- 
iog  diere  waa  no  necesslM  for  any  further  sale 
or  sacrifice  of  hia  estate  of  inlieritance,  Oleason, 
on  the  tib  day  of  December,  1874,  altbough 
having  in  his  bands,  unexpended,  large  Rtma 
deriv^  from  the  sale  of  the  above  premises,  as 
well  as  considerable  sums  received  from  tbe 
release  of  tax  titles,  all  of  which  was  koown  to 
Harmenlng,  and  without  any  new  appraise- 
ment of  the  plaintiff's  lands  (though  they  hod 
risen  greatly  in  value),  and  without  giving  an 
additional  bond  or  obtaining  a  new  order  of 
sole,  "for  ibe  purpose  of  setting  money  into 
bis  hands  for  hia  own  privale  gain,  without 
reference  to  tbe  true  interest  of  your  orator  In 
the  premises,  and  wUlieg  that  the  said  Har- 
menlng should  get  the  landx  bought  at  a  low 
and  under  price,  connived  and  colluded  with 
him,  the  said  Harmenlng,  to  sell  the  sold  lands 
hereinafter  described  In  violation  of  his  duties 
and  tbe  trust  imposed  on  him,  claiming  to 
act  on  tbe  ssld  order  uf  sale  long  since  entered 
Id  Raid  court,  sold  December  4.  1874,  to  Har- 
menine  the  following  described  lands,  situated 
in  Defiance  Conn^  aforesaid,  viz.:  the  north 
lialf  of  aecIJon  thirty-six,  in  township  four 
north  of  range  three  eaat,  and  the  west  half  of 
the  asms  section  in  the  same  township  anA 
129  n,  a. 
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range,  coDUlnlng  logetlier  400  Mrea,  for  the 
■uni  dr  $6,000,  tind  reported  the  sale  to  the  eald 
court  OD  tbe  lame  dsv;  aikl  the  ume  was,  wltb- 
out  proper  examinaUan,  or  oppurtuoity  for  the 
friends  of  the  raid  ward,  your  orator,  or  bit 
relatives,  to  eiamioe  the  Mine  and  advise  the 
said  court  or  the  said  Oleason  Id  the  premises, 
Improperly — Illegal];  conflrmed  the  said  sale, 
and  OMoiad  the  lald  giuidian  to  make,  execute 
and  deliver  a  deed  lor  the  same  to  the  said 
Harmening  on  bis  compliance  nith  the  tenijB 
of  sale,  and  farther  ordered  the  said  guardian 
to  pa;  out  of  Uie  proceeds  of  said  sale  the  sum 
of  ti.SOO  as  and  for  the  dower  interest  therein 
held  bv  the  said  Mar;  Arrowsmlth." 
(91}  The  hill  further  charges  that  the  «id-j  au- 
tborizlog  said  ulea  to  be  made  as  well  as  the 
mders  conflrmlne  them  were  Illegal;  Chat  the 
■aks  made  b;  Oteaaon  were  in  violation  of  his 
trust  and  In  baud  of  his  ilghla,  "  as  the  said 
Harmeniug  and  Ute  aaid  Qleason  well  knew;" 
that  ha  has  never  received  from  mid  Gleason 
or  from  any  source,  to  bis  knowled^,  au;  of 
tbe  proceeds  of  sDch  take,  nor  to  his  knowl- 
edge, belief,  or  information,  has  an;  part 
thereof  been  applied  for  his  benefiti  and  that 
the  deeds,  plHi^  upon  record  by  Harmening, 
•o.cloud  bia  title  to  said  lands  that  he  f^nnot 
■ell  them  or  otherwise  enjo;  the  beneficial  use 
of  theno. 

After  avening  that  he  has  been  a  nonrad- 
deot  of  Ohio  since  1880:  that  HarmetalDg  en- 
jojred,  up  to  bis  death,  all  the  renta  and  proflta 
of  Kid  lands;  that  his  beln  at  law,  who  are  In- 
fants, and  daTendants  herein,  are  in  poeension 


svaillug — he  prayed  that  a  decree  be  rendered 
setting  aside  and  vacaClne  the  order  of  sale  in 
the  probate  court,  uid  all  proceedlugs  therein 


affecting  his  title  to  the  lands,  and  declulnc 


«  same,  as  well  as  the  deeds  executed  by  bu 
ptetended  Ruardlan,  to  be  void  and  of  do  ef- 
fect. He  also  prayed  for  tbe  additional  relief, 
raedflc  and  general,  Indicated  In  tbe  beglnnlog 
m  tbls  opinloo. 

One  of  tbe  gtoonda  of  demurrer  was  that  the 
plaintiff  bad,  upon  his  own  showing,  a  plain, 
adequate  and  complete  remedy  at  law,  namely: 
an  action  of  ejectment  for  the  leoovei;  of  the 
lands  in  oontroversy.  Tbe  Statutes  of  Ohio, 
In  force  at  the  time  Glesson  was  appointed 
guardian,  as  well  as  when  these  lanib  were 
add  by  mm,  provides  that,  "  Before  any  per- 
son sliall  be  appointed  guardian  of  tbe  estate  of 
anv  minor,  he  .  .  .  shall  give  bond,  with  free- 
bold  SDieties,  payable  to  the  State  of  Ohio, 
.  .  .  which  bond  shall  be  conditioned  for  the 
faithfol  discharge  of  tbe  duties  of  said  person 
as  snch  guardian,  and  iballbeapcffovedbytbe 
court  nuAingsucb  appoiDtmenL'*  S.  •%  C.  R. 
8.  Oblo,  p.  671.  Tbe  mme  statutes  prescribe 
the  mode  ta  which,  and  the  purposes  for  which, 
the  real  estate  of  a  minor  may  be  sold.  They 
give  power  to  the  probate  court,  by  which  the 
gnardlan  (d  tbe  person  and  estate,  or  of  the  es- 
tate only,  was  appoioted,  upon  the  application 
by  petition  ot  such  guaidian,  to  order  the  sale 
of  Uw  minor'a  real  estate,  wbeuever  necessai; 
for  bb  educMloD  or  support,  or  for  the  pay- 
ment of  his  }ust  debts,  or  for  the  discharge  of 
IMC.  8. 


an;  Hens  on  his  real  estate,  or  when  soch  estate 
is  suffering  unavoidable  waste,  or  a  better  In- 
vestment of  the  value  thereof  can  be  made; 
and,  if  it  U  satisfied  thut  his  real  estate  ougbl  to 
be  sold,  then  three  freeholders  must  be  ap- 
pointed to  appraise,  under  oath.  Its  fair  caah 
value.     It  is  further  provided; 

"  Sec.  ST.  Upon  tbe  appraisement  of  said 
real  estate  being  flled,  signed  by  sold  apprais- 
ers, the  court  shall  require  such  guardian  to  ex- 
ecute a  bond,  wilb  sumcieut  freehold  sureties, 
payable  to  tbe  State  of  Ohio,  In  double  the  ai> 
praised  value  of  such  real  estate,  with  condi- 
tloQ  for  the  faltbfnl  discharge  of  his  duties, 
and  tbe  faithful  payment  and  accoimilorforof 
all  moneys  arislog  ttom  such  sale  accordlufc  to 
law. 

"  Sec.  28  (as  amended  by  the  Act  of  Febru- 
ary Ifl,  18S7).  Upon  such  Doud  being  filed  and 
.approved  b;  the  court,  It  shall  order  tbe  wleof 
I  such  real  estate,  .  .  .  Premded,  howeeer.  That 
If  it  is  made  to  appear  to  Biicb  probate  court  that 
It  will  bu  moie  for  the  iutert^t  of  said  ward  to 
eell  such  real  estate  at  private  sale,  it  may  au- 
thorize said  guardian  to  sell,  either  in  whole 
or  In  parcels,  and  upon  sncb  terms  of  payment 
as  may  be  prescribed  by  tbe  court;  and  in  no 
case  sliall  such  re«l  estate  be  sold  at  private  sale 
for  lees  than  the  appraised  value  tb'reof."  R 
S.  Ohio,  1  S.  A  C.  671,  078,  670;  |g  0,  93-28 
Incluslvei  1  S.  A  S.  888. 

It  Is  evident  that  the  bill  was  framed  upon 
tbe  theory:  (1)  that  the  bond  given  b;  the 
guardian  at  the  time  of  his  appointment  was 
Void,  because  died  in  violation  of  Oleasoo's 
agreement  with  Bard;,  and  because  It  con- 
tdned  the  name  of  but  one  auret;;  (S)  tbe 
probate  court  was  without  Jurisdiction,  and  its 
proceedings  were  absolntel;  void,  because  tbe 
guardian  did  not  execute  the  additional  bond 
required  by  the  two  sections  last  above  quoted. 
If  these  propodttona  wei«  sound  It  might  be,  as 
ooDtended,  that  the  plaiDliff  has  a  miun,  ade- 
quate, and  complete  remed  v  at  law.  But  we  are 
of  opinion  that  tbe;  cannot  oe  sustidued.  As  to 
tbe  flrsi  one,  h  Is  clear  that  the  deliver;  of  tbe 
bond  that  Hardy  signed,  without  procuringao 
additional  surety,  was  a  thing  of  which  oe, 
but  not  tbe  plaintiff,  may  complain.  Besides, 
tbe  statute,  upon  any  reasonable  interpretation, 
doea  not  require  a  bond  with  more  than  one 
freehold  sure^.  The  words  "with  freehold 
sureties  "  are  not  to  be  taken  literally,  so  ss  to 
forbid  the  acceptance  of  a  gnaidian's  bond, 
with  oite  surety,  bavtog  suffldeot  property  to 
make  It  good  ror  the  entire  amount  prescribed 
by  the  statute. 

Astotbesug^ 
the  ptobate  court  were  void,  ' 
failure,  upon  the  return  of  the  appraisement, 
to  require  from  tbe  guardian  an  addiH^mal 
bond  conditioned  "  for  the  faitbrul  discbarge 
of  his  duties,  and  the  faithful  payment  and  ac- 
counting for  of  all  moneys  arising  from  such 
sale  according  to  law,"  we  are  of  opinion  that 
it  la  fully  met  b;  the  dedslm  of  the  Supreme 
Court  of  Ohio  tu  ArrotBtmith  v.  Harmening.  48 
Ohio  Bt  964,  sot.  That  was  an  action  at  law 
b;  the  present  appellant  against  Harmening  to 
recover  possession  of  tbe  lid  estate  now  Id  con- 
troversy. The  question  was  there  dlsdnctlj 
made  by  him  Uut  the  order  ot  sda  by  tba 
probate  court  was  void,  by  rcMOO  erf  Ha  n^- 
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SCTd^Io  J^L  684,  tiiecoiut  held  UuLtaltbougli 
the  order  of  ule  and  the  confinnation  of  tbe 
asks  niAT  bare  been  errooeous,  tbe  probati 
court  hu  Jurlsdlctloii  of  tbe  subject  matter 
ud  of  tfae  inrtiea,  and  iU  action,  tberef ore,  wbl 
not  Tirfd.  It  fuitber  said  that  the  dedston  tn 
Mauarr  ▼.  AirrM  had  become  a  rale  of  prop- 
erty in  Ohio,  and  could  not  be  dliturbed  with- 
out oonaequenoee  of  a  miBchlevoue  character. 
It  Is  thas  seen  that  tbe  oneatlon  now  preaeot«d, 
ae  to  the  jurisdiction  of  the  probate  court  to 
make  the  order  f(«  tbe  sale  of  tbe  lands  now  in 
uontroTosT,  and  to  oonflnn  tbe  sereral  salea  re- 
ported by  the  fcuardUn,  has  been  detennlned  ad- 
versely to  tbe  appellant  in  an  action  brougbt  by 
Um  aealnstthe  present  appellees.  As  tbb  con- 
strue:^ of  the  local  statute  ihould,  under  the 
circumstances  stated  br  tbe  Supreme  Court  of 
Ohio,  be  f oQowed  by  tne  drcuil  court,  we  can- 
not apiffove  the  euggeetioa  that  the  appellant 
has  an  adequate  remedy  by  an  action  oi  sject- 
ment  for  tbe  lecorery  of  these  knda 

But  U  tbe  appellant  without  remedy  for  tbe 
wrong  allegecf  to  have  been  done  to  bun?  We 
think  not  If  all  the  substantial  avennenta  of 
his  bill  are  true — and,  upon  demurrer,  they 
must  be  so  renrded— be  makee  a  case  of  actual 
fraud,  upon  tne  part  of  bis  guardian,  in  which 
Hantwnuc  to  some  extent  participated,  or  of 
which,  at  ine  time,  he  either  had  knowledge  or 
such  notice  as  puthim  upon  Inquiry.  Accord- 
ing to  these  avermenU,  there  was  no  neceadty 
whatever  for  these  sales,  at  least  tor  tbe  sale  of 
the  east  h^  ot  tbe  •oothwest  quarter  of  sec- 
tion 8S,  township  4  north,  rann  8  east.  In  De- 


the  400  acres  in  Defiance  County  that  were  sold 
in  December,  1874.  It  is  alleged,  and  by  tbe 
demotrer  it  is  admitted,  that  when  tbe  last  sale 
waa  made,  Oleaeon  had  in  bis  bands  unexpend- 
ed, as  Harmening  well  knew,  large  auma  de- 
rired  from  the  prerlouaeales,  as  well  ae  con- 
aldenhle  amounJa  received  from  releases  of  tax 
titles  on  lands  held  by  appelianti  and  yet,  by 
colloalon  with  Harmening,  and  in  order  that 
tbe  latter  might  gel  the  lands  for  less  than  tbeir 
TBiue,  be  uuae  the  aale  of  the  400  acres. 

But  It  Is  Insisted  that  tbe  Circuit  Court  of 
Ibe  United  States,  sittInK  in  Ohio,  is  without 

Jurisdiction  to  make  such  a  decree  aa  is  apecif- 
cally  pr^'ed  tor,  namely:  a  decree  setting 
aside  and  vacating  tbe  onters  of  the  Probate 
Court  of  Defiance  Connty.  If  by  this  is  meant 
only  that  tbe  circuit  court  cannot  by  Its  orders 
act  directly  upon  tbe  probate  court,  or  that  ibe 
circuit  court  cannot  compel  or  require  Uie  pro- 
bate court  to  set  aride  or  vacate  its  own  orders, 
the  poaition  of  the  defendants  could  not  be  dla- 
pnted.  But  it  doea  not  follow  that  tbe  right  of 
Harmening,  in  bisllfelime.or  of  hU  beira  since 
bis  death,  to  bold  these  landa,  as  against  tbe 
plaintiff,  cannot  be  questioned  In  a  court  of 
general  equitable  Jurisdiction  upon  the  ground 
of  fraud.  If  tbe  case  made  by  theblU  ia  clear- 
If  established  by  proof,  It  may  be  assumed 
that  some  state  court,  of  superior  Jurisdiction 
and  equity  powers,  and  havuig  before  It  all  the 
parUes  Interested,  might  afford  the  plaintiff  re- 
Uetofasubstantialcbaracter.  But  whether  that 
be  to  or  not.  It  Is  difficult  to  perceive  why  the 
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drcuit  court  la  not  bound  to  give  relief  accord- 
ing to  tlie  recofluiied  rules  of  equl^,as  adminis- 
tered in  tbe  Courts  of  tbe  United  States,  the 
plaintiff  being  a  dtlzen  of  Nevada,  tbe  defend- 
ants cillzena  u  Ohio,  and  tbe  value  of  the  mat- 
ter In  dispute,  exclusive  of  Interest  and  costs, 
being  In  excess  of  tbe  amount  required  for  tbe 
original  Jurisdlctloa  of  sach  courts. 

L  leading  case  upon  this  point  la  Aimm  t. 
Book,  74  IT  S.  7  Wall  4as.  m  [10  :S60,  261]. 

That  waa  a  suit.  In  the  Circuit  Court  of  the 
United  Slatea  f<H  Missouri,  by  a  dtlzen  of  Vir- 
ginia, against  a  public  admlnlstntor,  to  obtain 
a  distributive  shaie  of  an  estate  then  under  ad- 
ministration In  a  court  of  Hlasouri.  It  wasob- 
Jected  that  the  complainant,  If  a  dtlzen  of  Hla- 
Bouri,  could  obtain  redress  only  tbrougb  the 
local  probate  court,  and  tbat  she  had  no  better 
or  different  rights  by  reason  of  being  a  citizen 
of  Virginia.  But  tblt  court,  observing  tbat 
the  conatltuUonal  right  of  the  citizen  of  one 
State  to  sue  a  cltisen  of  another  State  In  tbe 
Coorta  of  the  United  States,  instead  nf  resort- 
ing to  a  state  tribunal,  would  be  worth  noth- 
ing. If  the  court  in  which  tbe  suit  Is  Instituted 
could  not  proceed  to  judgment  and  afford  a 
suitable  measure  of  redrcaa,  aald:  "We  have 
repeatedly  held  that  the  jurisdiction  of  the 
Courta  of  the  United  Stales,  over  contra  verities 
between  citizens  of  different  States,  cannot  be 
Impaired  by  tbe  laws  of  the  Btatea  wbidi  pre- 
Bcrlbe  the  mudes  of  redress  in  tbeir  courts,  or 
wbicb  regulate  tbe  distribution  of  their  Judicial 
power.  If  lesal  remedies  are  sometimes  modi- 
fled  to  suit  the  chaagea  In  tbe  laws  of  the 
States  and  the  practice  of  their  courts,  it  is  not 
ao  with  equitable.  The  equity  Jurisdiction 
conferred  on  tbe  federal  courts  Is  the  same  as 


bject  to  neither  umltalion  nor 
restraint  by  state  legislation,  and  is  Muiform 
throughout  tbe  different  States  of  the  Union. 
The  Circuit  Court  of  tbe  United  States  for  the 
District  of  Mlasourl,  therefore,  bad  Jurisdic- 
tion to  hear  and  determine  tbia  controveiav. 
notwithstanding  the  peculiar  structure  nf  tno 
Hlasouri  prolAte  ^stem,  and  was  bound  to  ex- 
ercise It,  it  the  bill,  according  to  the  received 
prindples  of  equity,  slatcsa  cose  for  equitable 
rdief.  The  absence  of  a  complete  and  ad- 
equate remedy  at  law  Is  tbe  only  test  of  equity 
jurisdiction,  and  the  application  of  tUU  princi- 
ple to  a  particular  case  must  depeod  on  tbe 
character  of  the  case  as  disclosed  In  the  plead- 

'Sb," 

While  there  are  general  expressions  In  some 
cases  apparently  asserting  a  contrary  doctrine, 
tbe  later  decisions  of  this  kX>un  show  that  the 
proper  Circuit  Court  of  tbe  United  States  may, 
without  controlling,  supervising,  or  annulling 
the  proceedings  of  state  courta,  give  such  re- 
lief, in  a  case  like  tbe  one  before  ua,  as  la  con- 
sistent with  the  principles  of  equity.  As  said 
in  Barrote  v.  Hunton,  09  U.  S.  80,  85  [S5;  407. 
408],  tbe  character  of  the  case  is  alnaya  open 
to  examination,  "for  the  purpose  of  determin- 
ing whether,  ratioiu  matena,  tbe  Courts  of 
the  United  States  are  Incompetent  to  take  juris- 
diction thereof.  State  rules  on  tbe  aubjeci 
cannot  deprive  tbem  of  It." 

Tbia  whole  aubject  waa  fully  considered  in 
Johntm  V.  Wat»n.  til  U.  8.  MO,  067  [28:547, 
S06].  That  waa  an  orlghial  suit  In  the  dicult 
U8  D.  & 


Court  of  the  United  Statw  for  the  DMrfct  of 
IjODlaUDa,  It  wu  broiulit  b;  a  ddieD  of  Ken- 
riOQI  tuck;  Bgnioit  dtiseiu  of  Louilaiu.  Ita  msln 
'  ^  object  wu  to  let  aside  m  franduleDt  and  void 
ceruin  bbIm  made  by  a  testamentarj  executor 
QDder  the  orders  of  a  probale  court  In  the  lat- 
ter State.  It  was  contended  that  the  plalntlfl 
was  coDCloded  br  the  fwoceedlnga  In  the  pro- 
bale  coort,  which  was  alleged  to  hare  ezclu- 
dve  Juriadicllon  of  the  nibjecl  nwtter,  and  that 
Its  dedalon  was  coacluslTe  against  the  world, 
eapecUUf  against  the  plaintiff,  a  party  to  the 
proceedioRs.  Thb  court,  while  conceding  that 
the  adminlstrallon  of  the  estate  there  Id  qnee- 
tion  t^opetly  belongedto  the  probate  court.and 
thai,  in  a  general  aenae,  the  dedsioos  of  that 
court  were  conclusive  and  binding,  eepedallj 
upon  parties,  said:  "But  this  is  not  universally 
true.  The  moat  solemn  Iransactlonsand  Judg- 
oents  may  ,at  the  Instance  of  the  parties,  be  tel 
aaideorrendeiedlnoperativeforfraud.  Thefact 
of  being  a  pan;  doe*  not  estop  a  person  from  ob- 
talningln  a  court  of  equity  reUef  against  fraud. 
Il  is  cenerally  parties  that  are  the  victtms  of 
fraua  Theoourtof  chanoerylsalwaysuper  to 
hear  oomplainU  against  It,  wbether  commitied 
itt  paii  or  In  or  ^  mean*  of  tudiclsl  proceed- 
ings. In  such  cases  the  court  does  not  act  a*  a 
court  of  review,  nor  does  it  Inquire  Into  any  ir- 
regularities or  errora  or  proceeding  in  luiotber 
court;  but  It  wdl  Bcrutinue  the  conduct  of  the 
parties  and  if  it  finds  that  they  have  been 
guilty  of  fraud  In  obtaining  a  Judgment  or 
decree,  It  will  deprive  them  of  the  benefit  of  it 
and  of  any  inequitable  advantage  which  they 
have  derived  under  it"— dting  Story,  Eq.  Jur. 
eg  IBTO,  1678;  Kerr,  Fraud  &  Bf.  863,  868: 
Gaitut  r.  FuMtm,  IN  D.  &  lOTSS: S94];  and 
BoTToa  v.  Suntan,  99  U.  B.  80  [35:4071. 

So,  hi  Be^ai  v.  Wood,  1  Johns.  Ch.  400, 406: 
"Rdief  is  to  be  obtained  not  only  against  writ* 
Ings,  deeds,  and  the  moM  solemn  asaurancea.bnt 
against  Judgmenta  and  decrees,  if  ohtdned  bv 
fraud  and  Impoaition."  To  the  same  effect  u 
Botnen  v.  Jbana.  «  H.  L.  Caa.  867,  361:  "If  a 
caae  of  fraud  be  eeUbllahed  equihr  will  set 
aside  all  transactions  founded  upon  It,  by  what- 
ever machinery  thw  may  have  been  ^ected, 
and  notwithstanding  any  contrlTaoce*  by 
which  it  may  have  been  attempted  to  protect 
them.  It  Is  Immaterial,  therefore,  woetber 
■Qch  machinery  and  contrivances  consiBted  of  a 
I  lOU  ^^^*^  ff  ^o'tfi  '^  *  purchaee  under  It,  or  of 
'  ^'"^  B  Judgment  at  law,  or  ca  other  transactions  be- 
tween the  actor*  In  the  fraud."  See  also  Got- 
(ifMvA  V.  Solger,  4  Dow,  P.  C.  64,  64;  Btnut- 
^  V.  AiMl,  1  Tee.  Sr.  130.  284,  m-,  MsAmond 
V.  To^r,  1  P.  Wma.  786;  Jfikt  v.  ATidenon. 
S  How.  (aim.)  869.  886. 
Tfaear   --*--■-•- 

which.  „    .     .    .  „    „    „ 

Judicial  proceedings  In  another  Jurisdiction,  Is 
an  orlglual.  Independent  suit  for  equitable  re- 
lief belweoi  the  parties;  sncb  relief  belog 
grounded  upon  a  new  state  of  facts,  disclosing 
not  OdW  imposition  upon  a  court  of  justice  In 


but  actual  fraud  In  tiie  exercise,  from  time  .. 
time,  of  the  authority  *o  obtained.  Aj  Ihl* 
caae  Is  wllhin  the  equity  Jurisdiction  of  the  cir- 
cuit court,  as  defined  by  the  Constitution  and 
lawa  at  tha  'noltod  Btatss,  Oat  coon  may.  by 


alleged  to^ve  been  deprived  by  baud  and 
colludon. 

Tfts  dsMW  it  rewrwd  and  thteatu»  rwnandsd, 
iBtth  dirtetiotu  to  oturvit  the  iamvrrtrt,  U  rs- 
quin  the  O^mdanU  to  antuer,  and  for  further 
froMtding*  to/uittent  teith  lam. 

ROBERT  H.  ANDERSON,  Appt^       I 

HENRT  T.  HILLEB  n  Ai.,  Partner*  under 
the  Firm  Name  of  H.  T.  Millxb  &  Oa 

[Baa  &  C>  B4>ortn^ed.nM&)  i 

2/etitrt  patent — ti^ingemenl  i^f. 
In  an  aoUon  for  an  Infrlngemeatofletteie  patent 
N(x  tn.'m,  snuned  to  Robert  H.Anaeraon,  October 
10. 18HI.  torao  ImprOTemeot  ludtawe**.  hdd,  that 
there  us  been  no  InfrlDgement  of  ttae-pateat  bv 
tbe  defendanta:  that  It  Is  proved  tbaC  deteodsnts 
bad  been  manulaoturlns  nrmenta.  Identtoal  wltb 
tboas  alleged  to  Intrlnge  phlnttlTa  pataot,  for  more 
than  two  rears  ^Mr  to  the  an>iloatlon  for  the 

****"*■  [No.  186.] 

Argued  Bte.  19, 1888.      Decided  Jon.  U,  1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 


trict of  Vlrgiida,  dismissing  asult  in  equity  f< 
an  hifringemeot  of  lett«n  patent  No.  366,781, 
granted  to  Robert  H.  Anderson,  October  10, 


i883,foiaalmprovementIndrawerB.   Affirmed. 
The  facts  are  stated  In  the  opinion. 
Mr.  CluM.  S.  WUtmaa,  for  appellanL 
Mr.  iuo.  8.  Wlae.  for  appellees. 

Mr.  Juttiee  ^-n—n-  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  equitv,  brought  In  the  Otr 
cult  Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  1^  the  appellant  against 
the  appellees,  founded  on  an  allend  Infringe- 
ment by  them  of  letters  patent  No.  366,798, 
granted  to  appellant,  October  10, 1882,  upon 
an  application  filed  June  24,  1883,  for  an  Im- 
provement in  drawers. 

The  alleged  Infrlngemant  consisted  In  appel- 
lees' placing  on  drawers  maouf  actured  by  them 
a  patch  extending  down  the  front  and  lapping 
the  Beam  of  the  crotch  by  at  least  bsif  an  Inch, 
which  process  of  re-enfordng  the  garment.  It 
was  alleged,  was  [he  invention  of  the  appellant. 

The  bill  aver*  ther  "The  defeodanta,  Benry 
T.  Miller  and  William  Mitchell,  both  of  tha 
City  of  Richmond,  in  the  County  of  Henrloo 
and  State  of  Virginia,  and  dtlzens  of  the  aald 
State  of  Virdnia,  constituting  the  firm  of  Heoiy 
T.  Miller  ft  Co. ,  doing  business  at  Richmond,  m 
the  county,  State,  aod  district  aforesaid  .  .  . 
are  now  using  said  patented  Improvements,  or 
improvements  In  sane  parts  thereof  subetan- 
tiany  tbeiame  in  construction  and  operation  la 
in  tbe  letters  patent  mentioned,  and.  In  vIola> 
tioa  of  his  rigots,  have  made,  used,  and  void- 
ed within  the  Eastern  IHstrictof  Vlrdnia  .  .  . 
large  quantities  of  drawers  described  and 
claimed  In  the  letters  patent  aforesaid,"  etc 

The  answer  of  the  oefendants.  In  their  owa 
separate  names,  with  tbe  firm  nanM,  predaely 
as  they  are  stated  by  the  MD,  in  tenooae  to 
complainant's  interrogatoriea,  admiti  that  tbay 


lOl-lU 


BopRBifB  CooBT  or  TBB  UtnTta  BnA-am. 


an  reafdoaU  or  Blcbmood,  Virginia,  and  ea- 
gaged  in  the  tniriiMH  of  the  mBnufactoN  aad 
veodiDg  ot  diawera  for  the  clothhig  trade  !□ 
that  cl^. 
The  BvenDents  of  the  answer,  material  to 


nude  and  in  pubUc  me  and  on  sale  by  aaadxj 
and  divefa  persoiu  for  duuv  jeus  prior  to 
plaintiff's  appHcatioa;"  that  ibey,  the  defeod- 
anta,  "had  MenmaDufacturiDg  one  particular 
kind,  and  odIj  one  particular  kind,  of  rein- 
forced draneis  for  more  than  flee  years 
hitherto  continnoualj,  a  epecimen  of  which 
dnwers,  manufactured  by  them,  ia  filed  aa 
'Exhibit  A.,'  etc.,  and  that  these  ue  the 
only  kind  of  re-enforced  drawers  that  have 
been  manufactured  by  them  or  either  of  thepi 
during  the  last  five  years;"  and  that,  "even  if 
the  djawers  manufactured  by  them  are  either 
Identically  or  substantially  the  same  as  those 
manufactured  by  the  complainant,  he  Is  en- 
titled to  no  relief  wbalerer  against  tbera,  be- 
cause these  respoodeals  are  prepared  to  prove 
that  Henry  T.  Miller  &  Co.  and  Heury  T.  MO- 
ler  have  hitherto  continuoualv  for  over  five 
years  manufactured  the  Identical  re-enforced 
orawers  tiled  as  'Exhibit  A,'  and  that  for  over 
four  years  prior  to  the  appllcntlon  for  said  pa- 
tent they  used  and  sold  re-enforced  drawers  of 
the  pattern  and  design  of  those  now  filed  as 
■Exhibit  A,'  and  noneotber." 

The  circuit  court  dismissed  the  bill,  and  an 
appeal  from  thai  decree  of  dismissal  brings  the 
case  here. 

It  it  contended  by  the  appellant  that  the  an- 
•wer  of  the  defeodaQta  below  did  not  contain 
a  sufficient  notice,  under  the  statute,  of  the  de- 
fense of  want  of  novel^  and  two  years'  public 
use,  in  that  it  did  not  slate  the  names  and  places 
of  residence  of  the  persons  by  whom  and  where 
it  was  used.  The  object  of  this  siatutorr  re- 
quirement is  to  apprise  the  plaintiff  of  the 
nature  of  the  evidence  which  he  must  be  ready 
to  meet  at  the  trial.  This  object  It-  aubetan- 
tislly  and  fully  accomplished  by  the  pleadings 
In  this  case,  and  we  decline  to  disturb  the 
action  of  the  court  below  overruling  tbemotlon 
made  at  the  hearing  to  strike  ont  the  testimony 
of  the  witnesses  for  the  defense,  who  testified  lo 
theprior  nse  of  the  patented  article. 

We  do  not  deem  ft  neoessory  to  consider  the 
question  whether  the  patent  of  the  appeUant  la 
for  a  new  and  nseful  invention  within  tbe 
meaning  of  seoticm  4880ef  ac^.,  R  8.,  Inasmuch 
as  It  Is  the  opinion  of  thli  court  that  there  has 
been  no  Infringement  of  ft  In  this  case  by  tbe 


Wnget  ,  .  _ 

L    It  IS  satisfactorily  shown  by  the 
In  tbe  record  that  for  more  than  two 


appellees. 

evideDcel 

years  prior  to  tbe  application  for  the  patent  In 

question  the  appellees  had  been  mannfactnring 

atthelrplaceaTonsliieaaBtlUchmond.ini^inla, 

garments  Identical  In  pattern  with  then  that 

ore  now  alleged  to  Infringe  appellant's  potent 


DAYIB  TILL80N  »r  AX^,  Appta.. 

XnnTBD  'STATBB. 

«ee  8.  a  Bepcnter^  ed.  un-UMJ 

Ontrt  tT  OlatiM—iiabmtr  of  tiu  Uniltd  BMtt 


L  In  a  salt  to  leoover  from  toe  United  Stit**, 
under  Ha  oontraot  to  pa;  the  ooat  of  certain  labor, 
tooU  sod  malerlato  and  Insntanoe  on  tbe  auuo, 
btid:  that  tbe  United  States  was  Dot  tmund  to 
pay  tor  iDturaaoe  whioh  has  not  bean  effected. 

X  Where,  br  saoh  eontcnot  (he  Dniied  8t«tee 
BMinned  the  nik    *  ' * "* '■" 


APPEAL  from  a  Judgment  of  the  Court  of 
Claims,  diamlBsing  a  suit  to  recover  money 
under  coniracL     A  firmed. 
Reported  below,  20  Ct.  01.  213- 
Tbe  facta  are  stated  In  the  opinion. 
Mr.  Holbert  E.  PaJne,  for  appellants. 
Mettn.  A.  H.  Gaxland,  AUy-Gtn.,  R.  A. 
Hovwd,  AuUt.  Atty-Qea..  and  W.  I.  HUl, 
Amitt.  Ally.,  for  tbe  Unlteo  States,  appellee. 

Mr.  JatUa   Grn,y  delivered  the  opinion  of 

This  was  a  suit  to  recover  money  under  con- 
tracts made  In  1S78  and  1877  between  the 
supervising  architect  of  the  Treasury,  in  be- 
half of  the  United  States,  and  the  petitioners.  . 
The  court  of  claims  dismissed  the  perition. 
20  Ct.  CI.  318.  Tbe  petitioners  appealed,  and 
at  th<;  argument  Id  this  court  bave  insisted 
upon  two  claims  only. 

By  the  contract  of  1878,   tbe  peliLtoners 

freed  to  cut  and  furnish  from  tbeir  quarry  at 
urricane  Island  in  the  State  of  Maine,  end  to 
deliver  at  St  Louis  in  the  Stale  of  Hiasouri, 
as  much  granite  as  might  be  required  for  the 
construction  of  a  custom  bouse  at  St  Louis; 
tbe  United  Slates  agreed  to  pay  tbem  specified 

firices  by  tbe  cubic  foot  for  tlic  granite  upon 
ts  delivery  and  acceptance  at  the  site  of  Ihe 
custom  bouse;  the  pelitionera  agreed  "  to  (ur- 
nish  all  the  labor,  tools  and  mal^ials  uecessary 
to  cut,  dreas  and  box  at  the  quarry  all  the 
granite  aforesaid;"  and  the  United  Stales 
agreed  tn  pay  Uiem  "in  lawful  money  of  Ihe 
United  States,  the  full  cost  of  tbe  said  labor, 
tools  and  materials,  and  Insurance  on  the  same. 
Increased  by  IS  per  centum  tliereof." 

The  court  of  claims  found  as  facts  that  In 
performance  of  this  contract  tbe  petitioners 
delivered  at  St  Louis  a  large  quantity  of 
dressed  granite,  which  was  transporied  by  sea 
from  Hivricane  Island  to  Baltimore,  and  thence 
by  railway  to  St  Louis.  It  also  found  tho 
KOBonable  price  and  value  of  marine  Insur- 
ance on  the  granite  from  Hurricane  Island  to 
Baltimore,  as  compared  with  the  value  of  Uie 
granite,  and  with  the  cost  of  cutting  It;  that  [loS] 
no  part  of  such  Insurance  or  of  IS  per  cent 
thereon  had  been  paid  lo  the  petitioners;  and 
that  no  insurance  on  the  graiute  was  aclually 
effected  or  paid  for  by  them. 

The  fltst  claim  Is  based  upon  the  clause  In 
this  contract  by  which  the  United  States  agreed 
to  pav  to  the  petitioners  "  tbe  full  coat  of  the  '. 

said  labor,  tools  and  mal«!rials,  and  insurance 
on  the  same."  Tbe  |)etitioneTa  contend  that 
tbe  insurance  thus  agreed  to  be  paid  lor  Is  In- 
■otance  on  the  cost  m  the  labor,  tools  and  ma,- 
terials  used,  that  It  to  lay,  on  that  part  of  the 
value  (rf  the  out  mnlt«  which  was  represented 
by  tbe  cost  of  £e  labor,  toobt  lad  ntaleriola 


Died  In  cutting  and  bating  It 
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We  lum  not  fonnd  tt  neceisary  to  consider 
whether  Ihe  vordt  "  losuruice  on  tbe  ume  " 
meui  inaorance  on  tbe  gnoite,  or  iDiurauce 
«D  (be  coBt  of  tbe  labor,  tools  and  materials 
used  Id  cutting  and  boxlne  It,  ot  odIt  fueur- 
anoeon  tbe  materials  so  nwd;  becnuse,  it  beln^ 
found  aa  a  fact  tbat  tbe  petitioners  never  did 
effect  or  pay  for  any  Ituuiance  wbatever.  we 
are  dearlj  of  opioion  tbat  they  ate  not  entitled 
to  recoTer  anything  forlnsuraace.  The  United 
Stales  bave  not  agreed  to  obtain  losuraDce,  or 
W  become  Insurers  themselves,  butonl;  to  pav 
to  the  petitioners  tbe  "cost  of  Insurance, 
nblcb  Is  08  mucb  «a  to  saj,  reasonable  pie- 
Diiums  of  insurance  paid  by  tbe  petidonera. 
By  the  terms  of  tbe  contract,  ibe  United  StUea 
•re  no  more  bound  ID  pay  for  iosurance  whicb 
bas  not  been  effected,  than  for  tools  or  mate- 
rials which  have  not  been  used,  or  for  labor 
which  has  not  been  performed. 

The  second  claim  arises  under  >lie  contract 
of  18T7,  In  which  the  contract  of  18TS  ras 
modified;  tbe  clause  as  to  Insurance  omitted; 
tbe  petitioners  agreed  10  fumiah,  cut,  dress  and 
box  and  deliver  at  St.  Louis  tbe  granite  re- 
quired for  tbe  exterior  nails  of  the  building; 
and  the  United  Stairs  "  assume  ail  risk  of  dam- 
age to  cuttiag  on  said  stone  wbile  Iwiog  trans- 
ported to  tbe  site  of  said  building,  provided 
such  damage  does  not  result  from  £be  careless- 
oesi  or  negTlgence  of  "  the  petitioners. 

A.  vessel  laden  with  granite  cut  and  dressed 
nnder  this  contract  wa*  sunk  at  sea  by  collis- 
ion, and  her  cargo  was  raised  by  wreckers  em- 
ployed by  the  master,  and  was  taken  to  Balti- 
more In  anolber  vessel.  The  petitioners  seek 
to  recover  from  the  United  States  sucb  a  pro- 
portion of  tbe  expenae  of  Trains  tbe  cargo  as 
the  value  of  the  cutting  bore  to  tbe  wholevalue 
of  the  granite. 

But  the  only  risk  assumed  by  the  United 
States  under  this  contract  was  of  "  damage  to 
cutting  on  said  stone  while  being  transported," 
which  evidently  looks  only  to  Injuries  to  the 
amoolb  surface  or  the  sharp  edges  ot  tbe  cut 
granite  in  tbe  course  of  transportation,  and  not 
to  a  loss,  by  a  peril  of  the  sea,  of  the  granite 
with  ita  cutting  uninjured.  Sucb  a  loss,  as 
well  as  any  expenses  Incurred  by  tbe  petition- 
ers in  recorertDg  tbe  granite,  fell  upon  tbem 
by  virtue  of  tbelr  agreement  to  deliver  the 
Ipnnlte  at  St.  Louis. 

Jtidffmtnt  <^ffln^td. 
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Jrilon  over  the  Distrli. , 

« tJie  IMstrlot  of  Oolumbla  a  bodr  oorpoi- 

ate  for  munldpal  purpoaee,  Oiagrem  could  only 
•utborlw  It  to  exercise  maolalpal  poven. 
S.  Ooptonss  did  not  delesate  to  the  I^gWatlTe 

A9semb&  ot  UutDMrlM  tbe  power  to •  -' 
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[No.  733.] 
Bulmitted  Deo.  18,  1888.  Deeided  /«n.  U,  1889. 

Pr  ERROR  to  tiie  Supreme  Oourt  of  tiie 
District  of  Columbia,  to  review  ■  Judgment 
of  that  Court  discharging  from  custody  Hen- 
nick,  tbe  defendant  in  error,  wbo  was  convict- 
ed In  tbe' Police  Court  of  tbat  District  for  en- 
gudngin  the  business  of  a  commercial  agent 
wiUioDt  bavins  obtained  a  license  contrary  to 
an  Act  ot  tbe  L^lative  Assembly  of  tiiat  Dis- 
trict.   Affirmad. 

Reported  below,  1  L  8  Com.  Rep.  M;  7  Cent. 
Rep.  8B7,  and  6  Hackey,  4811. 

Statement  1^  Mr.  Ohitf  JustUt  Fuller; 

Heonick.  tbe  defendant  In  error,  was  con- 
victed in  the  Police  Court  of  the  District  of  Co- 
lumbia, upon  an  information  stating  that  be, 
in  April.  ISST,  '  'did  engage  In  tbe  bu^ness  of  a 
commerciHl  agent,  to  wit:  the  business  of  offer- 
ing forsale,  as  ugenlof  Lvons,  Conklin  &  Co., 
a  firm  doing  business  In  tne  City  of  Baltimore, 
State  of  Maryland,  certain  goods,  wares,  and 
merchandise  by  sample,  catalogue,  and  other- 
wise, without  bavins  first  obtained  a  license  to 
do  so,  contrary  to  and  in  violation  of  an  Actot 
tbe  late  Legislative  Assembly  of  the  District  of 
Columbia,  entitled  'An  Act  Imposing  a  Li- 
cense on  Trades,  Business,  and  ProfessionB 
Practiced  or  Carried  on  in  the  District  of  Co- 
lumbia,' and  providing  for  tbe  enforcement  and 
collection  of  Snes  and  penalties  for  carrying 
on  buBLoeas  In  tbe  said  District  without  license 
approved  August  2S.  A.  D.  1871,  and  the 
amendments  to  tbe  said  Act,  approved  June 
20,  A.  D.  1872,"  and  sentenced  "to  pay  a  fine 
of  %S,  in  additioo  to  the  license  tax  ot  tSOO, 
and  in  default  to  be  committed  to  the  work- 
house for  tbe  term  of  sixty  days,"  and  being  in 
default  was  so  committed.  He  applied  to  one 
of  tbe  Justices  of  the  Supreme  Court  ot  tbe 
District  for  and  obtained  a  writ  of  habttu  eor- 
put,  which  was  certified  to  he  heard  In  tbe  first 
instance  In  tbe  general  term  ^f  tbat  court,  and, 
upon  bearing.  It  vtm  held  "that  the  law  for  tbe 
vfolation  of  which  tbe  petitioner  li  tuM  la  not 
a  valid  law,"  and  his  discbarge  from  custody 
was  ordered  accordingly;  whereupon,  this  writ 
ot  error  was  sued  out 

Tbt  Act  In  question  was  passed  ^  tbe  then 
Legislative  Anemblv  of  the  District,  August 
38,  1871,  and  amended  June  90,  1873  (Laws 
District  Columbia,  Acts  First  Session,  p.  87; 
Ada  Second  Session,  p.  SO),  and  by  its  first 
section  it  was  provided: 

"That  no  person  shall  be  ^gaged  In  any 
trade,  btulneas,  or  profession  kerelnaftei  men- 
tioned until  be  shall  have  obtained  a  Ucense 
therefor  as  hereinafter  provided." 

Then  followed  twenty-tbree  MCtlons,  of 
which  tbe  twenW-fiist  li  subdivided  Into  forty- 
eight  clauses.    Clause  S  was  ao  amended  as  to 

"Commerdal  agents  shall  pay  two  hundred 
dollars  annually,    ilvery  peraon  whose  tnisi- 
"'-  la  agent,  to  offer  mnle  good*,  wares 
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or  PV*w*>i«T>*^tf  br  nmple,  cataloffoe  or  otb^- 
wUe,  iludl  be  rooaided  u  a  commerdal  agenL" 

Sectbm  4  of  tbe  Act  is  Id  tbeae  words: 

"That  OTB17  penon  liable  for  lloenw  tax, 
wlio  faflluctopaytbe  nme  within  thirty  daya 
■fur  tlie  same  bai  become  due  tuid  payable, 
for  BDCh  n^ect  ahall.  In  additim  to  the  Hcenae 
tax  ImpoBBO,  pay  a  flue  or  penalty  of  not  len 
than  Ave  nor  more  than  fifty  dollan,  and  a  like 
fine  or  penalty  for  every  subsequent  offense." 

And  (ben  follows  a  proriHi  not  material  here. 

A  part  of  Um  Act  was  repealed  tn  Congress 
February  17,  1878  a^  Stat,  at  L.  my,  the  28d 
section,  and  clauses  90  and  85  of  the  Slat  sec- 
IkiD,  Etnd  clause  16  of  tbe  Zlst  section  as 
amended,  were  repealed  and  modified  July  IS, 
1ST6  (19  Stat,  at  L.  Efi),  as  were  also,  on  Janu- 
ary 26,  1887.  parts  of  clause  88  of  section  SI 
as  ameiided,  and  of  section  16. 

Sections  1  and  18  of  tbe  Act  of  Congress  of 
Pebruaiy  31,  1871,  entitled  ''An  Act  to  Pro- 
vide Govemmentfor  toe  District  of  Columbia" 
(16  Stat,  at  L.  419),  are  as  follows: 

Sec.  1.  "Thatall  thatpartoftbeterrltoryof 
the  United  SUtes  Included  withlo  tbe  limits  of 
tbe  District  of  Columbia  be,  and  tbe  same  U 
hereby,  created  into  a  GoTemment  by  the  name 
of  tbe  District  of  Columbia,  by  which  name 
it  is  hereby  coostituled  a  body  corporate  for 
municipal  purposes,  and  may  contnct  and  be 
contracted  with,  sue  and  be  sued,  plead  and 
be  impleaded,  have  a  seal,  and  ezradse  all 
other  powen  of  a  municipal  corpormttoo  not 
inconsistent  with  tlie  Constitution  and  laws  of 
toeUnltad  States  and  the  provlsionsof  this  AcL" 

"Sec  1&  That  the  lerislotive  poww  of  the 
, .  ^.,  District  shall  extend  to  all  rightful  subjects  of 
L '  **J  legisUUon  wltUn  said  District,  oonrisient  with 
the  ConttUutkm  of  the  United  States  and 
the  provisions  of  this  Act,  subject,  nererthe- 
leai,  to  all  tbe  restrictions  and  Umitatiims  Im- 
posed upon  States  by  the  tenth  section  of  the 
first  article  of  the  Constitution  of  the  United 
States;  bat  all  Acto  of  toe  LeelBlatiTe  Aaaem- 
Idy  shall  at  all  times  be  subject  to  lepeal  or 
modification  by  the  Congress  of  the  United 
States,  and  Dotbing  boeln  shall  be  construed 
to  deprivft  Coanen  of  tbe  power  of  lef^slation 
over  said  District  In  as  ample  manner  as  if  this 
law  hod  not  been  oiacted.'' 

These  sections  are  carried  forward  into  the 
Act  of  Congress  of  June  2^  1874,  oitlUed  "An 
Act  to  Revise  ODd  Consolidate  the  Statutes  of 
the  United  States,  Qeneral  and  Pennanoit  in 
Thdr  Nature,  Belatlnc  to  the  District  of  Co- 
lumbta,  in  Ftnce  on  the  Flnt  Day  of  Decem- 
ber, In  the  Tear  of  Our  Lord  One  Tlmussnd 
Eight  Hundred  and  Seven^-Tbree,"  and  sec- 
tloDB  S,  49  and  00. 


the  sense  of  fbe  ConstUutfon,  Is  immatmial. 
Whether  It  does  so  reeulate  commmce  may 
be  determined  by  the  foUowlDg- cases: 

BobNnt  t.  BKOfg  Co.  Tax.  DUt.  120  U.  S. 
489  (80:694]:  Cmon  t.  Md.  ISO  D.  S.  606  (SO: 
700);  F^  V.  Miek.  131  U.  S.  S80  (80:8%); 
OwuAitaFoekU  Go.  t.  Aiim,  121  U.  8.  441 
aaiVlfSi;  PkOa.  (t  8.  ateamikip  Co.  \.  i^  122 
U.  B.  sae  (80:1900);  Wettem  TT.  TeUg.  Co.  v. 
AndMm,  US  U.  B.  847  (80:1187);  Bowman  t. 
Chicago  A  3f.  V.  Ji.  (%.  ISOU.  8. 466  (81:700); 


BaOerauM  v.  WtHtm  V.  TOtg.  Co.  127  U.  8. 
411  (ante.  220);  Leloup  v.  Art  <^  MobOt,  137 
U.S.  640  (and),  811). 

The  District  of  Columbia  Is  not  a  Stole,  with- 
in tbe  meaning  of  the  Coustftutlon. 

Btfimm  V.  EUuti,  S  U.  8.  3  l>snch,  4tf 
(3:8ffiS);  N.  0.  v.  ffintor,  14  D.  S.  1  Wheat.  91 
(4:44);  Seott  y.  Joiut,  46  U.  S.  0  How.  877  (13: 
181);  Barn^  t.  BtitUmore,  7S  U.  S.  6  Waa  2S7 
(18:837);  BtUt.  it  0.  B.  Oo.  v.  HairrU,  79  U.S. 
IS  Wall.  86  (20:869}. 

Jfswr*.  Pranei*  M,  Darbp,  Sklpwlth  WU. 
mer<  Gnloa  Hlller.  John  Hmry  Eeene,  Jr., 
Arohlbftld  Stirling  and  Henrr  Wiae 
Oftmvtt,  for  defendant  In  error: 

Under  the  general  powen  given  to  tbe  Leg- 
islature of  the  District,  It  cannot  legislate  on 
general  subjects. 

Boaeh  T.  Van  Ritaiek,  McArt.  &  M.  171; 
Cooper  V.  Dm.  ^  OA.  U.  200;  DM.  ta  Oal,  v. 
IPofVairuin;  4  Uackey,  888;S  98,  R.  8.  D.  C; 
i>UMiAv  V,  JTIfi'nseAmftff,  78  U.  &  11  WaU.  610 
(20:^;  Ba  Hmnidt.  1  Cent  Rep.  807. 

Tares  on  tbe  commerce  of  the  States  to  sap- 
port  local  expenses  of  tbe  District  cannot  be 
Imposed. 

Cooley,  Cionst.  I«w,  499. 

A  municipality  can  have  no  greater  power 
than  a  State,  and  this  court  has  decided  that  a 
State  has  no  sudi  power. 

TTdlUivv.  Jlieh.  114  U.  a  4UI  CW:694);  B» 
part*  StoelOon,  88  Fed.  Rep.  96;  BMini  v. 
aheOj/  Q>.  Tax.  DUt.  120  t^  S.  489  (80:«M); 
Fargo  ▼.  MieK  131  U.  a  380  (80:888):  Phiia. 
&  8.  Sttamthtp  Cb.  T.  Ak  laa  U,  8.  824  (80: 
1900). 

Mr.  OhitfJuAioe  Foliar  deUvered  the  o[rin- 
Ion  of  the  court: 

It  is  a  cardinal  prindple  of  our  system  of 
„  jvemmeat,  that  local  affairs  shall  be  managed 
by  local  auuiorities,  and  general  afFaira  Iiy  the 
central  antboritr;  and  henoe  wbSe  tbe  rule  I» 
also  fundomentd  that  the  power  to  make  laws 
CMtDOt  he  delegated,  the  creation  of  mnnidpali- 
ties  exercising  local  self  goreniment  has  never 
twen  held  to  trench  upon  that  rule.  Such  leg- 
Idation  Is  not  regarded  as  a  truisferof  general 
legislative  power,  but  nther  as  toe  grant  of  the 
authority  to  prescribe  Iocs]  regulotimu,  accord- 
ing to  Immemorial  practice,  subject  of  courae 
to  the  interposition  of  the  snpertor  In  cases  of 
necessity. 


toe  District  of  ColumUs,  tl«a  poeseselng  the 
combined  powers  of  a  general  and  of  a  Stale 
GJovemment  in  all  cases  where  teglslatlon  la 
pcMsIble.  But  as  the  reposilory  of  toe  leglsla- 
live  power  of  the  United  States,  Congress  in 
creaUng  the  District  of  Columbia  "a  bodv  cor- 
porate for  municipal  purposes"  could  only  au- 
thorise it  to  exercise  muoidpal  powers;  anil 
tola  is  all  toat  Congress  attempted  to  do. 

The  Act  of  toe  Leglsbtive  Assembly  under 
which  Beonick  was  convicted,  impoaed,  as 
stated  in  its  tide,  "a  license  on  trades,  business, 
and  professions  practiced  or  carried  on  In  tbe 
District  of  Columbia,"  and  required  tiy  dame 
8  of  section  31,  among  otoer  persons  In  trade, 
commercial  agents,  wliose  btulnees  it  was  to 
offer  merchaidlse  for  sale  by  samide,  to  take 
out  and  pa'  for  such  license.  TUs  provIsioD 
129  U.  8. 
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wu  DunlfflMlv  r^uded  u  a  legulatioii  of  k  I 
purd;  roanlcTfMl  cbu-ftctei,  u  b  perfectlj 
obrkHU,  npOD  tbe  princlplo  of  noteltwra  toetii. 
If  the  dauM  be  taken  a«  it  ibould  be.  In  cod- 
nedten  wicb  the  other  eUTiaca  and  parts  of  the 
Act.  But  tt  b  indladiwulabaide  from  that  held 
Told  In  Bolibim  t.  SiOhi  Coitatt  Tmitio  Di»- 
tria.  120  U.  B.  4M  [80:  (Ml  and  AOtrT.  Tot- 
at,  1S8  U.  8.  128  [ante,  MS]  H  being  a  Tegn- 
lation  of  intetfUte coramerce.  MfarMappUc*- 
ble  to  penom  aoUciting,  ai  Henolck  wai,  tbe 
Mle  of  goodi  on  behalf  of  Individoala  or  flmu 
doing  buaineas  ouulde  the  Diitriot 

The  coociuaioDa  anommced  hi  the  om  of 
Robbins  were  tlut  Ibe  power  gnnteU  to  Oon- 
gress  to  regulate  commerce  it  aeoeaaarilr  ez- 
cluslve  whenever  tlie  nibteclsof  it  annatioo- 


the  matter  of  intentate  commerce  the  United 
States  are  Init  oae  ootmtiT,  and  an  and  must 
be  mbject  to  one  afMem  of  rerulatiooa.  and  not 
to  amultitudeof  Bysteme;  ana  that  a  rtale  atat- 
nte  requiring  personi  aolldting  tbe  sale  of 
goods  on  buMOf  of  indirlduals  or  firms  doing 
onsineea  In  another  State  to  pay  license  fees  for 
permisdoD  to  do  so,  is.  In  the  absence  of  oon- 
giesslonal  action,  a  regQlstion  of  conunerce  In 
Tkriafion  of  the  Constitution.  Tbe  buslDess 
referred  to  Is  thas  deflnitivelj  assigned  to  that 


Uiat  class  wUcb  can  Im  beM  regulated  bj  rules 
and  prortalonB  suggeeled  by  tne  TBrrlng  cir- 
cumstances of  dU^mot  locwties,  and  limited 
In  their  operation  to  such  localities  respedlvelT, 
Ooetq/  V.  Phila.  Board  of  WarOmit,  SS  G.  S.  13 


Bow,  2im  [IS:  006);  Oilman  v.  I^Oadttphia, 
10  n.  a  8  Wall.  718  [18:  001.  It  falls,  there- 
fore, witbtn  the  domain  nf  the  great,  distinct. 


■nbslanlhe  power  to  leguUle  commerce,  t 
exercise  of  which  cannot  be  treated  as  a  n 
matter  of  local  concern  and  committed  U 


It  is  ford^  argued  that  It  is  bejond  tbe 
power  <it  OongiesB  to  pass  a  laW  of  tbe  char- 
acter In  qnesnon  solenr  for  tbe  District  of 
OoInmUa,  because  whenerer  Congress  acts 
npou  tbe  subject  the  regulations  It  establlHhes 
mnsl  constitute  asTstemspplicable  to  the  whole 
country;  but  the  disporition  of  this  case  cal 
for  no  ezpresilon  of  oj^niw  upon  that  point. 

In  onr  Indgmcnt  Consress  tor  tbe  reasoi 
gim  could  not  hftre  delegated  tbe  power  to 
enact  the  third  clause  of  tbe  21st  section  of  the 
Act  of  Assembly,  construed  to  include  busl- 
ncH  agents  snch  as  HeoDick,  and  there  Is  noth- 
ing In  this  ncofd  to  Justify  Uw  assumption 
tfast  it  eodearond  to  do  so,  for  tbe  powen 
gtanted  to  the  District  wen  mtuidpel  merely, 


by-Uw,  tbeee  parts  were  separably  cmerattTe, 
and  such  as  were  within  tbe  scope  of  munici- 
pal actioo,  BO  that  this  congreadonal  l^isla- 
tion  cannot  be  resorted  to  as  ratifying  tbe  ob- 
lectloDable  dansa,  ineqiectin  of  Uie  tnablll^ 
to  ratify  that  which  ooold  net  originally  have 


i8»  D.  a. . 


Mr.  Jtutiet  Hlllar  dissenting: 

I  do  not  Ond  myseU  able  to  agree  with  tha 

lUTt  In  lis  judgment  In  this  case. 

The  Act  of  Congress  creating  a  Territorial 
Government  for  tlw  District  of  Columbia  de- 
clared that  the  legislative  power  of  the  District 
should  "extend  to  all  rightful  subjecta  of  leg- 
islation within  ssld  District:"  which  undoubt- 
edly was  intended  to  authorue  the  District  to 
exwdae  tbe  usual  munidpal  powers.  Tbe  Act 
of  the  Lf^atlva  Aasembly  of  the  District 
Duder  wb&h  Heoni<^  was  convicted.  Imposed 
"a  license  on  trades,  busbiess,  and  profeesioiu 
practiced  or  carried  on  In  the  District  of 
Columbia,"  and  a  penalty  on  all  penons  en- 
gngbg  In  such  trades,  business,  or  profeedons 
without  obtaining  that  hcenae.  As  the  court 
su'BinltSopinion,thiswsa  "manifestly  regard- 
as  a  regulation  ot  a  purely  munidpal  char- 


drummers,  b  one  of  tblfl  dsBs,  and  the  only 
thing  urged  against  tbe  validity  of  thb  law  b 
that  it  b  a  regulation  of  Interstate  commerce, 
and,  therefore,  an  eierciee  of  a  power  which 
rests  exclusively  to  Coogiess.  I  pass  the  ques- 
tion, which  b  a  verv  important  one,  whether 
Ihb  Act  of  the  Legtelature  ot  the  District  ot 
Columlda,  being  one  exercised  under  the  pow- 
er confernd  on  it  bv  Congress,  and  coming,  as 
I  thhik,  strictiv  within  the  limit  of  the  power 
thos  conferrea,  b  not,  so  tar  «e  thb  question 
b  concerned,  sustained  by  the  authority  ot 
Congress  Itself,  aod  b  subetanUally  the  action 
of  that  body. 

Tbe  cases  of  BoAKiuv.  BMba  Oatinty  TaMna 
DM.  IWU.  8.468 [30:604]  and  .AsAsrv.ThRM, 
128  U.  B.  129  [ante,  MS],  hold  the  r^«nUtions 
requiring  drummers  to  be  Uoensed  to  the  regu- 
lations of  commerce,  and  Invasions  of  the  pow- 
er contened  upon  Oonmss  on  that  suUect  by 
the  Constitution  of  the  United  States,  uitbosa 
cases  I  concurred  In  the  judgment,  beoause,  as 
applied  to  commerce  between  dtizens  ot  mke 
Stale  and  those  ot  another  Slate,  it  was  a  regu- 
lation of  Interstate  commerce;  or,  in  tbe  lan- 
guage of  tbe  Cooslitution.ot  commerce  "among 
the  several  Stales,"  being  a  prosecution  of  a 
dtizen  of  a  State  other  than  Tennessee,  in  the 
first  case,  tor  selling  goods  wlthont  a  license 
to  dtizens  ot  Tennessee,  and  in  the  other  case 
to  dtizens  of  Texas. 

But  the  coostllutional  provtaion  Is  not  that 
Congress  shall  have  power  to  regulate  oU  com- 
merce. It  has  been  repeatedly  held  that  there 
Is  a  commerce  entirely  within  a  State,  and 
among  its  own  dtizens,  which  Congrees  has  no 
power  to  regulate.  The  language  of  the  con- 
stitutional provision  points  out  three  dbtinct 
dasses  of  cases  in  which  Congress  may  regu- 
late commerce,  and  no  others.  The  language 
b  that  "Ctmgress  shall  have  power  ...  to 
regulate  commerce  with  foreign  Nations,  and 
among  the  several  States,  and  with  the  Indian 
Tribea." 

Dniess  tbe  act  tn  which  Homick  wasprcae- 
cuted  in  thb  case  was  commerce  with  a  foreign 
Nation,  among  lite  several  Stales,  or  with  an 
Indian  Trib^ It  b  net  as  not  onr  whiiA  tbt 


I  bv  Google 


4&-07  SUFREMB   COUIIT    UK 

Congress  of  Ihe  Untted  States  bad  uoy  cxclu- 
pJTe  power  of  regulation.  Oommerce  amnnx 
the  serraal  SUtea.  aa  was  early  beld  by  tbia 
court  lp  QfbboTu  y.  Ogdm,  19  U.  8.  6  Wheat. 
448  [S:  808],  means  commeroe  between  dtlzana 
of  the  seTmd  Slatee,  and  bad  no  lefereDce  to 
tratuatiJOB*  by  %  State,  as  audi,  wltb  anotber 
State,  In  tbeCr  corponte  ot  _pabllc  opacities. 
Indeed,  h  wonld  be  of  very  little  value  If  that 
was  tbe  UmltaUoo  or  the  meonlns  to  be  placed 
(IBll  npooH.  I  take  It  for  granted,  derefore,  Qiat 
m  practical  utSi^  b  m  the  power  to  resulate 
commerae  between  tbe  dUzena  of  the  different 
States. 

Commeroe  between  a  dtlzen  of  Baltimore, 
whlcb  Hennlck  la  allied  to  be  In  the  proeecu- 
tloD  'In  this  case,  and  dtlzens  of  Watnlngton, 
«r  of  the  District  of  Oolombla,  is  not  commerce 
"amoDK  the  aeTeral  Slates,"  and  Is  not  com- 
merce between  dtizeu  of  different  States,  In 
any  sense.  Commerce  bjadttienofoneState, 
la  order  to  come  within  the  consdtutlDiul  pro- 
Ti^on,  must  be  commerce  with  a  dtizeo  of 
■another  Btattj  and  where  one  C7f  the  parties  Is 
«  dtlMB  of  a  Territory,  or  of  the  District  of 
Columbia,  or  of  an;  other  place  onl  of  a  Stalo 
of  the  Union,  ft  is  not  commeroe  among  tbe 
citizens  of  tlie  serera]  States. 

As  the  license  law  under  which  Hennlck  was 
prosecuted  made  it  necesaarj  for  him  to  take 
-out  a  license  to  do  his  business  Id  the  Cl^  of 
Washington,  or  tbe  District  of  Columbia,  which 
was  not  a  State,  nor  a  f  orel^  Nation,  nor  with- 
in the  domain  of  an  Indian  Tribe,  the  Act  upon 
the  sublect  does  not  infringe  the  Oonslltutlon 
-of  the  United  Stales. 

For  these  reasons  I  dissent  from  the  Judg- 
ment of  the  court. 


WILLIAM  BALDWIN,  P^.  in  Brr., 

t. 

THE  STATE  OF  EAfi8A& 

0seB.  0.  Eteporter*!  sd.  BS-ST.) 

Jndtetmtnt  far  murxfar — oaih  to  jvgy — when 
MeMon  tannot  b»  eoiuMsni—ttata  dttiiion, 
lihmeon^utiva—fadtralgtutUant. 

L  When,  <n  a  trial  ol  sa  bKUottnant  f(«  marder, 
-tbereoord  stataathat  the  Juron  wen  sworn  "lo 
wen  and  tnily  try  the  lasnss  joUMd,"  hdifc  that  that 
' '  —  •- ■--• "' itof  tbe  oatb 


WhsM,  at  tbe  trial  bsCoi*  ainrr,  no  oi 

made  to  tbe  tora  ot  tlie  oath,  nor  on 

•usmoUonforanewtrial.  nor  on  tbe  mowou 

arrestof  judinient,  and  such  abjection  was 

aoffseMed  In  the  elate  Snpieme  Oonrt,  and 

court  refused  to  oonsider  tbe  obJeoUon  on  

DTOund  that  it  was  not  taken  at  the crtaL  thlsooort 

-esnnol  forthat '■— " 

8,  Utherlibt 

Dmper  court  below,  the  Judsment 
omut  ot  the  Btatejo  Oie  aotton  la  « 

was  suQl^ent  to  JiuUf y  the  verdlotaf  a  IniTi  and 
tbe  quesUon  whether  (he  ConsUtutton  of  the  Slate 

WBS  oompUed  with """ —-  —  —  ^- 

trlal,  aie  not  ledan 


(     U.M1 


Oct.  Tsiuf, 


[No.  1164.1 
Argvei  Dao.  27, 1888.    DentM  Jan. 


U.I 


IN  ERROR  to  tlie  Supreme  Court  of  tha 
State  of  Eaonas,  to  review  a  Judgment  of 
that  Court  afflrmiu);  tbe  Judgment  of  the  State 
District  Court  that  the  plaiiUiff  in  error  be  coa- 
flned  in  the  penitentiary  udUI  the  Qoremor  of 
the  State  should  direct  his  ezectittoit  for  the 
crime  of  mnrdv.  OitmiMoi. 
The  fads  are  slated  Id  the  opinion, 
Jtf«*«r*.  B.   P.   Wmtnc«a»r   and   W.  D. 


The  Statutes  of  Esosss  provids  that  "  The 
Jury  shall  be  sworn  to  well  and  truly  try  the  ' 
mattera  submitted  to  them  Id  the  case  in  bear- 
ing, and  a  true  verdict  give  according  to  the 
law  and  the  evidence."  The  records  and  the 
bill  of  exceptions  show  that  the  Jury  "woe 
sworn  well  and  truly  to  try  the  Issne  Joined," 
"  that  there  was  no  other  form  of  oath  admio- 
istered;'  theoath  administered  to  the  Jury  was, 
in  effect,  no  oath. 

HaimM  v.  Slate,  86Ind.  481;  ZKnmT.  Stafa. 

a.  Greene  (Iowa)  891;  Wamn  v.  SkOt,  1  G. 
^reena  (Iowa)  106;  Harritnan  v.  atate,  9  G. 
Greene  ^owa)  S8B;  JToAsr  v.  SlaU,  8  HIuil 
447;  aaU  v.  Arftfns,  29  N.  H.  (3  Foite^  688; 
Seer  v.  State,  9  Tex.  App.  496;  EoOattd  v.  ataie, 
14  Tex.  App.  183;  Johiutmy.  State.  47  Ala.  SD, 
81;  Buggy.  Slate.  Id.  SO;  Joftnton  v.  State,  Id. 
63;  Leteit  v.  State,  61  Ala.  6;  Smith  v.  Stale.  S8 
Ala.  488;  Dan*  v.  State,  64  Ala.  88;  Com- 
mander V.  Stab,  60  Ala.  6;  PerUiu  v.  State, 
Id.  7;  Sehamberger  v.  Slate,  68  Ala.  648;  AUea 
V.  State,  71  Ala.  6;  Stor^  v.  Sate,  Id,  880; 
/oAnstm  v.  State,  74  Ala.  687;  Slate  v.  BaUMn, 
86  Eon.  7;  Saa^ford  v.  State  (6  Ed£>  11  AA. 
S98;  Fattereon  v.  SUUi,  7  Ark.  69;  Burrow  v. 
Slate,  13  Ark.  67;  Bell  v.  SlaU,  10  Ark.  686; 
Awnrv,  State.  It  Ark.  4S6;  Earperr.  Stale, 
96  Ark.  88;  Lawton  v.  £^U,  Id,  106;  Ba)eer  v. 
State.  89  Ark.  180;  Atrfiour  v,  Slatt,  87  Ark. 
61;  Boberle  v.SmitA,  Morris  (lows)  417;  Stale  v. 
Aiw^.  ISNev.  439. 

When  an  improper  oath  thus  appears  to  have 
been  administered,  it  la  error  fatal  to  the  pro- 
ceedings. 

Martin  r.  State,  40  Tex.  19,  28;  SeerM  r. 
Slate,  4  Tex.  App.  ISB;  fmnon  v.  State,  7 
Tex.  App.  8S6;  Ifivteh  v.  State.  14  Tex.  App. 
176;JV<J*v.S(at«,2Tex.280;  AiMv.  8taie,sa 

-  '-'        ~  ~-     -         -     -p^  jg,.     ga- 

h  T.  ftofh,  8 


Colo.  460,  451. 

"Diie  process 
ular  course  of  administration,  according  t 
prescribed  forms  and  In  accordance  with  the 
general  roles  for  the  protection  of  Indlvldoal 
rights. 

BtaWv.  WMener,  86  Ean.  971;  Surtade  v. 
Col.  HOD.  S.  616(38:288);  St  Parte  Va.  100  U. 
8.  846-847  (96:679). 

Mr.  S.  B.  BnUlfbrd.  Attv-Oen.  of  the 
State  of  Eansas,  for  defendant  hi  error: 

No  exception  was  taken  to  the  form  of  the 
oath,  at  the  time  it  was  administered  or  at  the 
dine  of  making  the  motion  for  a  new  trial,  ot 
tbe  motion  tor  arrest  of  Judgment  In  the  trial 

Proffatt,  Jury  Trial,  p.  258,  §  908. 

Exception  to  the  form  of  oath  must  be  taken 
at  tbe  Urae  of  the  trial. 

CanOkT  v.  Hammond.  38  Ga.  498;  Wrociim 
T.  .atots,  1  Iowa,  107;  Booie  v.  State,  10  Ohio  SL 
676;  Bartlelt  v.  Stale.  38  Ohio  St  679;  Xipott 
U9  V.  & 


lyGoogle 


Baldwih  t.  Euttu. 


Mr.  JutUe*  BUtehford  deUrerad  tha  opin- 
ion of  Uw  ooort: 

Thblanmitof  error  to  (he  Bu^eme  Oonrt 
of  the  State  of  Euuu.  WUllam  Baldwin  was 
proceeded  agalnat,  in  tbe  District  Court  of  tlie 
Becond  Jodfidal  District  of  Eanias,  dltlnKln 
aod  for  AtcblsoD  Coonty.  bj  an  lotormaUon 


cbar^g  liim  with  the  crime  of  morder.  On 
B  iTliu  before  s  Jiuy,  he  wu  fonnd  piOty.  A 
motioa  for  a  new  trbl  wa*  denied;  and  the 


i  bard  labor.  In  the  penitentlan  of 

tbe  Stale,  tor  one  year,  from  Januaryll,  1880, 
and  notO  the  OorerDor  of  tbe  State  ihonld  by 
order  direct  bb  execution,  at  which  time,  as 
apedfled  in  nidi  order,  not  lees  than  one  yew 
£tom  that  date,  be  ehontd  be  hung.  He  re- 
moved tbe  caie  by  appeal  to  the  Supreme  Court 
of  the  State,  and  It  affirmed  tbe  mdgment  in 
December,  1886.  An  application  for  a  rehear- 
ing waa  denied  fai  July,  1887.  Tbe  case  la 
broaghtherebThlm.  The  deddon  of  tbe  Su- 
preme Court  of  Kenoae  Isreported  as  Stale  t. 
3aIduin,M  Kan.!. 

Tbe  vrora  aaaigned  here  are:  (1)  that  the  Ju- 
(ora  were  not  swon  according  to  tbe  form  of 
oath  prescribed  by  the  BUtnte  of  Eanaas,  and 
that,  therefore,  the  Jury  was  not  a  legally  con- 
etltnted  tribund,  and  so  the  defendant  will, 
nndw  the  judgment  (tf  tbe  court,  be  deprived 


tbe  eridence  on  which  tbe  Judgment  was 
founded  waa  to  Inadequate  to  show  that  the 
defendant  waa  goilty  of  the  crime  of  murder, 
that  tbe  Jodgmeot  amoonts  to  a  denial  to  tbe 
<lBfendant  of  the  equal  protection  of  the  taw. 

Ae  to  ihe  queetioo  of  tbe  oath  adminlatered 
to  tike  Inrora,  the  joumd  entry  at  iba  trial 
siatea  that.  Issue  be^g  Joined  upon  a  plea  of 
not  guilty,  there  came  a  Jury  of  twelve  good 
•nd  lawful  men,  whose  names  are  given,  ''hav- 
Ing  Uke  quallScationB  of  Jurors,  who  being  duly 
elected,  tried,  and  Hwom  well  and  truly  to  try 
tbe  issue  Joined  herein,"  the  trial  proceeded. 
The  t^l  of  ezoeptlona  sUtes  that  "a  Jury  waa 
impended  and  sworn  to  well  and  truly  try  the 
Issues  Joined  herein." 

The  Btatnle  ot  tbe  State  of  Kansas  provldee 
(Compiled  Laws  of  Kansas,  obap.  82,  artll,  " 
fl08;chap.  80,  aitlB.  6  274)  that  "The  Jury  shL_ 
be  sworn  to  wdl  and  truly  try  the  matters  sub- 
mitted to  them  In  tbe  case  In  hearing,  and  a  true 
vetdict  give,  aceordlneto  the  law  and  the  tirU 
denee."  The  statate<U)ea  not  give  hi  words  ibe 
form  of  tbe  oath.  It  is  contended  that  the  rec- 
ord affirmative^  shows  that  the  oath  required 
by  the  Statute  of  Kansas  was  not  administered  to 
the  Jurors,  but  that  they  were  only  sworn  "well 
and  truly  to  try  Ihe  issue  Joined  hodo,"  <~ 
"to  ven  and  truly  try  the  Issues  Ji^aed  herein. 

Tbe  record  does  not  puiport  to  ^ve  I'fwiM^ffiu 
e«rM(  the  form  of  the  oath  adminlatered  to  the 
Juroia.  The  statement  of  tbe  oath  is  entbdy 
consistent  with  the  fact  that  the  oath  required 
by  tbe  Statute  of  Kansas  was  administered, 
especially  In  view  of  the  statement  in  tbe 
Joiunal  entry  that  tbe  Jurors  were  "duly" 
Bwom.  On  this  subject,  the  Supreme  Court  of 
Kansas  s^s  ooirectly,  bi  Its  opinion:  " '"  ' 
t>»  U.  S. 


highly  Important  and  necessary  Qiat  tbe  oath 
should  be  administered  with  due  solemnity,  hi 
tbe  presence  of  tbe  prisoner,  and  before  tbe 
court,  lubstantUlly  in  Oie  manuer  preacribed 
by  law.  It  may  alao  be  conceded  that  the 
record  should  show  that  the  Jury  were  awom, 
and,  when  the  record  does  purport  to  set  out  tn 
full  [he  form  of  tbe  oath  upon  which  the  ver- 
dict Is  based,  it  must  be  in  nbstantlBl  compli- 
ance with  law;  otherwlte.  theoonvlc^u  cannot 
stand.  Tbe  aasumption  by  counsel,  that  tbe 
oath  as  actually  administered  Is  set  out  in  foU 
in  the  record,  It  teems  to  us  Is  nnwairanted. 
What  is  stated  In  the  record  Is  but  a  recital  by 
tbe  clerk  of  the  fact  that  the  Jury  were  sworn. 
The  swearing  was,  of  course,  done  orallv,  In 
open  court;  and  it  is  no  part  of  the  dnty  of  the 
clerk  to  place  on  the  record  the  exact  formu- 
lary of  words  in  which  the  oath  waa  couched. 
He  has  performed  Ihe  duty  in  that  respect 
when  he  entere  the  fact  that  the  Jury  were 
duly  sworn;  and  when  that  is  done  the  pre- 
sumption will  be  that  tbe  oath  was  correctly  ad- 
ralnisteied.  Tbe  mi-thod  of  examining  tbe 
Jurors  as  to  their  qudlflcatlons,  or  wbether  tbe 
oath  was  taken  b;  tbem  while  standiog  witb 
uplifted  bands,  according  to  the  universal  prac- 
tloe  in  the  State,  orotherwise,  is  not  stated.  In 
making  mention  of  tbe  impanding  and  swear- 
ing of  the  Jury,  there  is  no  description  of  the 
parties  between  whom  the  Jury  are  to  decide; 
nor.  Indeed,  are  tbere  any  of  the  formal  parts 
1  oath  stated.  The  statement  made  is  only 
a  redtal  of  a  past  occurrence;  and  it  Is  maol- 
feat  Lbat  there  was  no  Intention  or  attempt  of 
tbe  clerk  to  give  a  detailed  account  of  the  man- 
ner of  impaneling  the  Juiy,  or  to  set  out  the 
oath  in  hoe  verta.  It  may  be  observed  that  in 
the  form  of  tbe  verdict  returned,  and  which 


duly  impanded  and  i^ 

The  form  of  the  verdict  thus  referred  to  waa 
In  these  words:  "  We,  the  Jury  duly  impan- 
eled, charged  and  sworn,  in  Uie  above  entitled 
action,  do,  on  our  oath,  find  Ihe  defendant. 


mraon." 

Tbe  Supreme  Court  of  Kansas  held  that  the 
recltdsln  tbe  record  relative  to  tfaeswearingof 
tbe  Jury  were  not  u>  be  rmrded  as  an  attempt 
to  set  out  the  oath  actudly  adminlatoed,  but 
rather  aa  a  statement  of  the  tact  that  the  jmj 
had  been  sworn  and  acted  under  oath.  Wo 
concur  in  this  view. 

That  court  went  on  to  say.  "A  stOl  more 
conclusive  answer  oo  this  point  b  that  no  ob- 
jection was  made  to  the  form  of  tbe  oatK  when 
It  was  administered,  or  at  any  other  dme  prior 
to  its  presentation  In  this  court  If  there  was 
any  irregularity  in  this  respect.  It  should  and 
probably  would  have  been  objected  to  at  the 
time  It  occurred.  It  Is  quite  unOkely  that  there 
was  any  departure  from  the  form  of  the  oath 
so  well  understood,  and  which  lain  univetral 
nee  in  all  of  the  courts  of  the  Stale;  but.  It  the 
form  of  the  oath  was  defective,  the  attention  of 
the  court  sbould  have  been  cdled  to  It  at  the 
time  the  oath  was  taken,  so  that  It  might  have 
been  corrected.  A  par^  cannot  dt  tOently  by 
and  take  the  cbancea  of  acquittal,  and  subse- 
quently, when  convicted,  make  objections  to 
Ml 


EuriiKMK  Court  or  tsc  Uhitkd  Static 


le  oath  was  taken,  w  well  u  the  ob- 
jection, gboald  be  incorporated  into  the  bfU 
of  ezceptlooi.  In  order  that  thla  court  may 
-whether  w  not  it  1«  Buffldeut.    This  wu  i 
done." 

Thla  lUtement  of  the  oondlttoo  of  the  no- 
cod  shows  that  no  fedenl  question  b  nreeuited, 

in  regard  to  the  oath  Bdminlatend  to  uiejn 

of  which  this  court  can  take  Juilauc 

Sectloo  7W  of  the  Rerised  Statutes  pcovldee 
that  a  final  Jndgmant  in  any  suit  In  the  highest 
court  of  a  Slate,  In  which  a  dedeloD  in  the 


-  -»  agali 

right,  privilege,  or  Immunltj  ''■peclallr  set  up 
or  claimed"  1^  dthei  par^,  under  such  Con- 
■titution,  may  be  r»«xaiitfaed,  and  revened  or 
afflrmed,  in  the  upreme  court,  upon  a  writ  of 
arrot.  In  the  present  case,  the  record  does  not 
show  that,  at  the  trial  before  the  jmr,  anj 
title,  right,  prlTilege,  or  inmnuitr  under  the 
Constitution  of  the  United  Slates  wi 
set  w>  or  claimed.  No  objection  w 
the  K>rm  of  the  oath  at  the  trial, 
making  of  the  motion  for  a  new  trial  before 
the  trid  court,  nor  at  the  making  of  the  motioQ 
for  arrest  of  judgment  In  that  court  The 
point  was  flnt  suggested  In  the  supreme  court 
of  the  State.  That  court,  as  It  appears,  refused 
to  consider  the  objection,  on  the  ground  that 

It  was  not  taken  at  the  trial.    For  that 

we,  also,  cannot  consider  It. 

Li  AjMiT.itftnou,  1S8D.  S.  131.181  ioi:ai/, 
811  tlus  court  said  in  r^ard  to  a  question  of 
thb  kind:  "Ai  the  Supreme  Court  of  the  Slate 
was  reriewing  the  decision  of  the  trial  court, 
ft  must  appear  that  the  claim  was  made  In  ihat 
court,  because  the  supreme  court  was  oulf  au- 
thorized to  review  the  JudcnwU  ftveiTora  com- 
mitted there,and  we  cauaonomor&''  "Again, 
"If  tbe  right  wu  not  set  up  or  claimed  in  the 
proper  court  below,  the  Judgment  of  tbe  high- 
est oQurt  of  the  Slate  In  tbe  action  is  conda- 
■ive,  so  far  as  the  rig^t  of  review  here  la  cmi- 


The  question  whether  the  evidence  in  the 
case  was  suffldent  to  Justify  tbe  verdict  of  tbe 
JQ17,  and  the  question  whether  tbe  Constitu- 
tion of  the  Slate  of  Eansas  was  compiled  with 
or  not  In  tbe  proceedings  on  the  (rial  which  are 
oballenged,  are  not  federal  questions  which 
thia  court  can  review. 


Mr.  Jtutiee  HatUji,  dissenting,  said: 
I  adbere  to  the  opiidon  expressed  bv  me  In 
Surtadoy.  Calipmta,  llOU  8.  689  [38:  889], 
that  a  State  cannot,  conB''!tenUy  with  due  proc- 
ess of  law,  require  a  person  to  answer  for  a 
cmital  oflenae,  except  upon  due  presentment  or 
Indictment  t^anand  Jury.  Upon  that  ground 
I  duNnt  from  the  Judgment  In  thla  case. 


Oct.  TsBif, 

CHARLES  PROBST,  FIf.  in  Brr., 
o. 
THE  TRUSTEES  OF  THB  BOARD  OF 
DOMESTIC  MISSIONS  OF  THE  GEN- 
ERAL A88BMBLT  OF  THB  PRBSBY- 
TERIAN  CHURCH  IN  THB  UNITED 
STATES  OF  AHERIOA. 

(Bee  S.  a  Baporter^  ed.  UB-UBJ 
Lam  €fS»it  Mtxieo—lettwritine—UmitaHims. 

L  Under  SBrtlon  nOt.  ahan.  a,  title  10,  Oomnlled 
lAwe  of  the  TenltoiT  of  Saw  Hezloo,  evldeooa 
muft  be  Uvea  Uiat  the  wrltloK.  therein  named,  ta 
loatorDotin  thenandaof  thepartr  wlsblnibi  use 
it,  before  tlie  teoord  of  the  tame  or  a  (nosoriDt 
Hunof  maybe  read  Id  evldenoe. 

>.  nnder  the  Statute  of  New  Hexloo  on  the  snb- 
Jeot  ol  llrallatlonB.  advene  posnadon  b*  detend- 
aDCanderolaimof  UUeof  tbe  lands  sued  for,  tar 
ten  rean  prior  to  the  oommenoement  of  an  aotloD 
of  eieotmentttaeretor,  Is  a  good  defense  In  mob 
aotlon. 

rao.  118.1 
Areved  Bee.  ?.  I88S.       DeAded  Jan.  »1. 1889. 

IIS  ERROR  to  the  Supieme  Court  of  the 
Territory  of  New  Mexico,  to  review  a  tudit- 
ment  of  that  court  in  favor  of  plalntlSi  in  an 
action  of  ejectment.    Bewrtd. 

The  facta  are  staled  in  the  opinion. 

Jfenr*.  O.  D.  Bftrrott  and  F,  W.  Cl«n- 
«j,  t<jr  plaintiff  lb  error; 

The  records  of  deeds  which  the  plalntiSa 
below  were  allowed  to  Introduce  In  evidence 
could  be  admissible  only  tn  virtue  of  statutotr 
anUiority. 

It  Is  essentia]  that  ft  be  shown  that  the  deed 
la  lost,  or  that  it  la  not  In  the  bands  of  tbe 
party  deatrine  to  use  It. 

lHalBted,Ev.  168  rtaw-iSBeat,  Ev.§«8. 
cited;  1  Greenl.Ev.  8  5M;  Tawtoe  v. 

.  U.  8.  IPet.  S9e  (7:  870);  Dd  lane  V. 

Moore,  S5  U.  S.  14How.  368(14:  409);  Simpioit 
V.  Dail.  70  U.  8.  8  Wall.  474-C  (16:  266,  867); 
Brooii  V.  Marimry,  21 D.  S.  11  Wheat.  83  (6: 
4^ 

The  defense  of  tbe  Statute  of  Umltatlon*  la 
not  to  be  regarded  with  disfavor,  nor  practical- 
ly nullified  by  the  instructlona  of  the  court. 

Angell.IJm.8880«f  *«9.;  Lmeiiy.  MarehaB. 
80  U.  B.  6  Pet.  477  (8: 190};  Otmuntem  v.  WiU- 
ianu,  IS  U.  &  8  Ctaucb.  74  (S:  491);  BeB  v. 
Morrium,  96  U.  S.  1  Pet  860  (7: 174);  Meavnv 
-  SaUman,  26  U.  8.  8  Pet  STS  (7:  676). 

Mr.  Jno.  £.  Puraona,'  for  defendants  In 
error; 

Tbe  papers  eetabliahlog  the  corporate  ohar- 

ilerof  the  board  wore  properly  received  in 
evidence^ 

eodetyfor  the  PropagtMoti  ^  (A«  QomA  v. 
^  4  Pet  480,  609(7:  927);  Kam- 


i%iwM,29U. 
oMha  OoatOo. 
Blatchf.  891. 


h  0.  Ooai  Oo.t 


fl  of  excluding  the  offending  party  from  tbe 

urts,  which  is  10  be  inflicted  In  case  theduty 
inflected. 

Phita.  W.  *B.B.0i>.r.l^m.AS.de0.8team 
Jbftboat  Oi.  H  U.  a  88  How.  209,  818  (10; 
488.  486);  JfortAaae^em  Mvi.  L.  Ine.  Oo.  v, 
OoerAf*.  4  Dill,  887;  JJOeg  v.  darJfc-ffanftwr 
Xecb  Jfin.  Oo.  4  Colo.  869. 

It  was  not  error  for  the  court  to  permit  the 

board  to  prove  that  deeds  purporting  to  con ve< 

IWU.  &. 


188S. 


Pbobr  t.  PmnBimuAV  Okuboh. 


18»-in 


ibe  i!«u«  III  9K9  to  lU  pnd«ceaaon  In  tttle  mp- 
oearod  od  reccsd  In  Um  Beoorder'i  Office  of 
Saute  Fe  Countv. 

Sintth  T.  iMrilard.  10  Jobns.  889,  SSS;  Atrt 
T.  Fai^aud,  W  D.  S.  IBO  (95:  4S1);  CRrO- 
<^  V.  aott,  K  V.  S.  14  How.  388,  398  (14: 43^; 
Jat/ctm  <r.  Whtat,  18  Jtduu.  40;  /aektnt  v.  JTmv- 
im.  Id.  S6B;  Gnntei/T.  B^,  80  U.  &  6PeL 
188(8:73}; AM  rnAorftm  AeMy  T.AiuftiMr, 
«1 17.  8.  ^  (8B:88>):i)«eaAiriV«f  Jnx.  Am& 
T.fiV.  £Mi<t£biiMAM>.  A»iJfe,88ir.8.81WaI]. 


A  Jobiu.  J44;  J 


r.  AwAnau  jGbe.  <(  TVw^ 


A  genenl  exception  will  not  be  entertained 
by  appellole  tribunob. 

Cooper  T.  SMeiinetr.  Ill  V.  B.  148^  888). 
Bftt  T.  £.  /  A.  0>.  B7  N.  T.  078;  JtvouJI  t. 
i'MO>«  Ami;,  47  N.  T.  570. 

Hem  poaaeulon  doea  not  start  the  Btatote,  or. 
If  continued,  cooatltute  title.  There  muit  be 
•ome  cUim  of  title. 

Banet  y.  Tyltr,  88  U.  S.  S  Wall.  888,  848 
<17:  871,  874). 

A  mere  treepaM  not  amountlDg  to  a  dliMlaln 
does  Dot  set  the  statute  In  moHou.  The  eutiy 
must  be  hoatlle.  clearly  defloed,  excluei*e,  un- 
interrupted and  oeder  claim  of  title  real  or  pre- 
tended. 

8  Wodib.  Beol  Prop.  p.  146,  0th  ed. 

A  deed  of  one  parcel  of  land  te  no  foundo- 
tiOD  for  a  claim  cf  title  upon  which  to  Bopport 
odrerae  poaseaaion  of  another. 

Awe  Y.  Baamer,  74  N.  T.  840;  Woedt  v. 
Bankt.  14  N.  H.  Ill;  Jadeten  ▼.  Loi/d,  dted  In 
Jtuktm  T.  Woodruff.  1  Cow.  878,  S88;8  Waahb. 
Real  Prop.  107.  Slh  ed. 

Mr.  Juttia  MUler  delivered  the  opinion  of 


defeDdant*  In  error,  the  Trusteea  of  B«ad  of 
Domestic  Missions  of  the  General  Aeaembly  of 
the  Presbyterian  Church  in  the  United  States 
of  America,  against  C3iartee  Probst,  to  recover 
the  posaession  of  certain  land.    The  plaiotlffs 


of  the  Territoiy;  and  this  writ  of  error  Is 
brouKlii  bj  the  defendant,  Probst,  to  reverse 
that  judgment 

Tliecase  was  tried  before  a  Jury.  Tbeplaint- 
iS  failed  to  Introduce  any  evidence  of  uonsfer 
of  title  from  the  goveromeot  to  any  person, 
but  relied  upOD  the  possesslaD  of  the  property 
by  certain  parties  from  about  the  year  1846  up 
to  the  brioging  of  this  suit,  and  upon  couvey- 
ances  by  those  partlea  lo  such  a  manner  that 
their  right  is  thereby  vested  In  the  plaintiffs  Id 
the  action.  The  defendant,  Probst,  relied 
mainly  upon  the  Statute  of  Limitations  aa  hi* 
afflrmntlve  defense. 

Two  question*  are  presented  In  this  court  for 
(187]  cousideretlon.  The  first  of  these  ariaes  upon 
the  introduction  by  the  pUIntiffe  of  copies  of 
certain  deeds,  duly  recorded,  from  the  parties 
under  whom  they  claim  title,  down  loplafait- 
Ufs.  These  copies  were  olt}ected  to.  because  no 
sofflcient  reason  was  shown  why  the  orlftlnals 
should  not  have  been  produced,  and  none  was 
IW  C.  S. 


shown,  except  that  the  last  deed,  which  was 
claimed  (o  vest  the  title  in  the  plolntilb,  made 
by  one  HcFarland,  was  prubaoly  in  the  pos- 
session of  the  officers  of  tne  corporation  at  its 
offices  in  the  City  of  New  To^ 

The  Statute  of  New  Hexioo  on  this  sobject 
is  as  f  (rilows: 

"  Sec.  8788.  When  lald  wrlUns  Is  certlded 
and  regislwed  in  the  manner  herembofore  pi9- 
scribed,  and  It  be  proven  to  the  court  that  said 
writing  is  lost,  or  that  it  Is  not  In  the  bonds  of 
the  party  wishing  to  nse  It,  then  the  record  of 
tbe  some,  or  a  truuortpt  of  said  record,  certi- 
fled  to  by  the  recorder  nader  Us  seal  of  offloe. 
may  be  read  aa  evidence  without  further  proof . 
dap.  n,  title  XL,  Compiled  Laws, 

Then  was  no  attempt  to  prave  that  any  of 
these  deeds  wvre  lost,  nor  that  onr  search  oad 
beeo  mode  for  them,  nor  anr  effort  mode  (o 
procure  them.  As  retards  those  which  were 
prior  lo  the  deed  from  HcFarland  to  the  Board 
of  Trusteea  it  may  be  conceded  ihol  tbe  pre- 
sumption was  that  they  were  la  the  control  and 
possession  of  (he  parties  to  whom  they  belonged 
and  the  tntrodnctloD  of  copies  from  the  record 


boan^  who  were  tbe  plaintiffs,  no  such  pre- 
sumption can  be  made.  All  that  was  proved 
about  that  deed.  Hs  custody,  poaseesion  or  loca- 
j__ ...... .  In  ^g  hondi 


IS  that  It  was  not  li 


)  hands  of  tbe 


agent  of  tbe  board  Id  New  Mesteo.    Naturally 
It  wmild  be  In  the  poseearion  of  the  New  Tork 


of  the 

plaintiff  corporation  at  its  proper  place  at  its 
office,  was  not  in  the  Territnn  of  New  Mexico, 
end  not  In  tbe  possession  oi  the  agent  of  tbe 
boerd  there. 

No  member  of  tbta  conrt  sitting  on  the  trial 
of  a  case  would  admit  thia  to  be  a  aufflclent 
showing  under  the  statute  of  New  Mexico  that 
tbe  writing  was  lost,  or  was  not  In  the  haods  of 
tbe  party  offering  it  In  evidence.  But  it  may 
be  conceded  that  a  very  large  amount  of  dis- 
cretion must  be  reposed  in  the  trial  court  to 
whom  such  copy  of  s  record  is  presented,  In 
ruling  upon  the  drcumetances  which  ahall  de- 
lermme  its  admission  "(  rejection ;  and  It 
is  possible  that,  if  there  were  no  other  objeo- 
Uon  to  tbe  proceedings  at  the  trial  tbaa  this 
one,  this  court  would  not  reverse  the  judgment 
on  that  account,  but  it  is  certainly  not  good 
practice,  nor  an  exercise  of  the  discretion  of  the 
court  to  be  commended. 

Tbe  other  objection,  we  think,  is  fatal;  and 
that  is  to  the  Instruction  ot  the  conrt  In  regard 
to  the  Statute  of  Limitations. 

An  exomlnaUon  ot  the  testimony  shows  that 
there  was  evidence  tendloe  to  prove  that  the 
defendant,  Probst,  was  in  ue  exclusive  posses- 
sion of  tbe  land  in  controversy  from  a  period 
variously  stated  lo  be  from  1869. 1870  and  1871, 
omrord  up  to  the  time  of  tbe  trlaL  TheacUos 
was  commenced  on  the  Uth  day  of  Jnly,  1881. 
The  Statute  of  New  Mexico  on  the  subject  at 
limitations  is  found  in  tbe  following  ssctioa  of 
the  Compiled  Lavrs: 


,,Gooj^ 


ua-iM 


Bdprbiu  Couxt  or  thb  Ukitbd  States. 


Oct.  1 


•rtbeir 

__ _   __      .     ,  ..   _,     ...  .ir  main  lain 

■ny  action  or  suit,  either  Is  law  or  equity, 
for  aay  lands,  tenemeuU  or  beredllamenta  but 
within  tea  years  next  after  hla,  ber  or  their 
right  to  commence,  tutre,  or  maintain  aucb  suit 
shall  have  come,  fallen  or  .accrued,  and  that  all 
Buiu  either  in  lav  or  equity  for  the  recovery  of 
lands,  tenements  or  bereditamente  shall  be  Dad 
and  sued  wlthiu  ten  years  next  after  the  dtle 
or  cause  of  action  or  suit  accrued  or  fallen,  and 
at  no  time  after  the  ten  years  shall  have  passed. " 

II.  therefore,  Probst  was  in  possession  on  lb 
day  this  suit  was  brought,  and  liad  been  for 
ten  years  prior  thereto,  no  reason  can  be  seen 
why  lliat  uctdid  not  constitute  a  statutory  bar 
to  tne  action.  It  may  be  conceded  that  there 
is  contradictarf  testimony  on  this  subject,  but 
It  Is  very  ceriau  that  sereral  witnesses  swear 
that  he  was  in  possession  of  the  property  prior 
to  the  year  1871,  and  that  be  bad  remdned  Id 
such  poBseaaion  up  to  the  time  of  the  trial. 
The  court,  in  lis  treatment  of  that  subject, 
seems  to  have  gone  upon  the  nound  that 
Probst's  possession  did  him  no  good,  and  could 
constitute  no  defense,  unless  he  had  some  kind 
of  a  title  to  the  land  connected  wiib  It,  and 
manifestly  left  upon  the  Jury  the  IropreseioQ 
that  Ibis  must  be  a  title  evidenced  by  writing. 
Among  other  tblnga,  the  court  instructed  llie 
Jury  as  follows: 

"The  plaintiff  claims  title  by  purchase,  evi- 
denced by  deeds,  and  not  by  simple  possession; 
and  1  instruct  yoa  that  if  you  believe  from  the 
erideoce  in  tills  case  that  plaintiff  did  purchase 
Ibis  ground  from  persons  who  were  legally  en- 
titled to  sell  the  same,  andi  took  proper  deeds 
therefor,  and  recorded  said  deeds  in  the  proper 
offlce  in  the  oouniy  wbere  such  lends  were 
situ^ed,  that  such  record  was  notice  to  all  the 
world  of  legal  ownership,  and  that  such  land 
could  not  tuereaf  Icr  be  taken  up  as  vacant  or 
atiandoned  lauds;  that  even  actual  possession 
of  such  lands  by  the  defendant  for  a  period  of 
ten  Tears,  if  taken  after  aucb  deeds  were  re- 
corded, would  not  eive  him  any  legal  title  to 
tbem,  but  he  wouldbe  as  mudi  a  trespasser  at 
the  end  of  ten  years  as  he  was  upon  the  day  of 
bis  entry.  If  nts  entry  was  wrong  no  lencth 
of  time  could  make  It  right,  but  a  you  also 
find  that  plaintiff,  by  its  sgeuls,  demanded 
DoaseBsion  and  asserted  its  title,  and  brouirht 
s  clum  to  tbe  luu)  distinctly 


of  tbe  land  purchased  by  It,  you  are  instructed 
that  such  poasesskm  exteoda  to  the  boondariea 
described  m  aucb  deeds  of  purchase. 

"The  defendant  has  Informed  you  by  hit 
counsel  that  he  claims  this  land  not  by  pur- 
chase, but  because  he  has  been  in  possession  of 
It  for  over  ten  years.  I  instruct  yon  that  un- 
bs8  he  bad  a  ngbt  to  the  possesrioD  of  such 
lands  when  be  took  possession  of  them  be  has 


norigbtoow;  HmenevermakesawiongrighL 
"  n  you  find  from  tbe  evidence  that  tbls 
plaintLff,  by  its  agents,  was  actually  residing 
upon  the  luid  pui«hased  by  it,  and  held  by  re- 
corded deeds  when  this  defendant  entered  upon 
said  lands  and  wroDgfnUy  took  possession  of  a 
pottlon  of  said  lands,  you  must  find  for  plaint- 


iff, altboueb  you  also  And  that  defendant  bsa 
held  said  lands  for  more  than  ten  years  ad- 
versely to  plaintiff." 

Obviously  the  proposition  bereset  out  by  tbe 
court  is,  that  If  plalotiit  bad  tbe  real  title  to 
the  land,  and  tbe  evidence  of  it  was  on  record, 
nobody  could,  by  taking  possession  and  hold- 
ing It  adversely  for  tbe  period  allowed  by  tbe 
statute,  defeat  such  a  title.  The  language  used 
by  the  court  Is:  "Cnless  the  defendant  bad  a 
rigkt  to  tbe  possesaloD  of  such  lands  when  be 
took  posBessioD  of  tbem  be  has  no  right  now; 
time  never  makes  a  wrong  right," 

It  is  tbe  essence  of  the  Statute  of  Umltatlons 
that  whether  the  party  had  a  right  to  the  pos- 
session or  not,  if  be  entered  under  tbe  clslm  of 
such  right  and  remained  in  tbe  possession  for 
the  peiiod  of  ten  years,  or  other  period  pre- 
scribed by  the  statute,  the  right  of  action  of 
the  plaintiff  who  had  the  better  right  is  boned 
by  that  advene  poaseeslon.  This  right  given 
by  tbe  Statute  of  Limitations  does  not  depend 
upon,  acd  has  no  necessary  connection  with, 
the  validity  of  the  claim  under  which  that  pos- 
session is  bold.  Otherwise  there  could  be  no 
use  for  adverse  possession  as  a  defense  to  am 
action,  for  if  the  decision  is  made  to  depend 
upon  the  validity  of  the  respective  titles  set  up 
by  the  plaintiff  and  tbe  defendant  (here  can  he 
no  place  for  the  consideration  of  the  question 
of  possession.  It  is  liecause  tbe  plaintiff  ha* 
Ibe  better  title  that  tbe  defendant  is  permitted  (o 
rely  upon  such  uninterrupted  possession  ad- 
vene to  the  plaintiff's  title  as  the  statute  pre- 
scribes, it  bang  well  understood,  and  an  ele- 
ment in  such  cases,  that  tbe  plaintiff  does  havs 
tbe  better  title,  but  though  be  has  it  that  be 
has  lost  his  right  by  delay  in  asserting  il. 

Nor  is  it  necessary  that  the  defendai..  shall 
have  a  paper  title  under  whlcb  be  claims  pos- 
session. It  Is  sufficient  that  he  asBerts  owner- 
ship of  the  land,  and  that  this  assertion  is  nc- 
,_^  ,. , J ,__     J, 


claiming  himself  to  be  tbe  owner  of  the  land. 
This  is  a  claim  adverse  to  everybody  else,  and 
tbe  possession  is  adverse  when  it  Is  held  under 
this  claim  of  owner^ip,  whether  that  owner-  IISI] 
ship  depends  upon  a  written  instrument,  in- 
heritance, a  deed,  or  even  an  instrumeut  which 
may  not  convey  all  the  lands  in  controversy. 
If  defendant  asserts  bis  right  to  own  tbe  land 
in  dispute,  asserts  his  right  to  the  poeaession. 
and  hu  possession  is  adverse  and  uninterrupted, 
it  constitutes  a  bar  which  the  statute  intended 
to  irive  to  the  defendant. 

The  Instructions  of  tbe  court  are  utterly  at 
Tsriaoce  with  this  doctrine.  Tbey  do  away 
with  the  value  of  adverse  possession  as  a  de- 
fense to  an  action  of  ejectment.  They  say  in 
effect  that  unless  tbe  defendant  was  in  tbe  right 
when  be  took  possession,  the  length  of  its  con- 
tinuance does  not  afford  him  any  ground  for  a 
defense;  whereas.  It  is  obviously  the  naturtt 
end  purport  of  tbe  defense  establisbed  by  the 
Statute  of  limitations  that  the  defendant  may 
not  have  been  in  tbe  right,  but  this  long  actual 
possession  estops  the  plaintiff  from  putting  the 
defendant  to  Ibe  proof  of  tbe  right 


Jury,  but  iiao  in  lefosliu  to  charge  as  foUowa, 
at  Ou  request  of  the  dereadapti 


o 


T,  U.  B.    Batb  RBrxieKaATiKo  Co.  t.  HAiiifOin>.    193,  IW;  1S1-17<^ 

tax  to  i»7  B  Jodsmeiit  agaiiiU  i^   Ooim^. 
Judgment  aMrmaC 
Mwtri.  B.  JohnEUia,  John  Johns  aod 


1888. 

"TtuU  an  nniDterrnpted  occdpbdc^  of  land 
by  a  pcnoD  wbo  baa  In  fact  no  ttUe  ihento, 
tor  ttw  period  of  ten  yean  adversely  lo  the 
Ime  owner,  operates  lo  eziioguish  tbe  title  of 
the  brue  owner  tJiereto  and  veats  the  lixht  lo 
the  premiaea  absolutely  la  the  occupier.*'^ 

In  Baing  t.  Bttrnct,  86  U.  8.  II  Pet.  41,68 
[9:  «84]  this  court  raid  upon  thia  gubject: 

"An  entry  by  one  mim  on  tbe  land  of  an- 
other U  an  ouster  of  the  legal  poaaeaaion  ariaing 
from  the  title,  or  not,  accoidInK  to  tbe  Inten- 
tion with  wbic^U  is  done;  If  made  under  claim 
and  color  of  right.  It  la  an  ouater;  otherwise,  it 
la  a  mere  treapasBi  la  leml  lansuan  the  inten- 
tkmKuidea  the  entry  and  fixes  Ua  character." 

We  think  this  la  a  correct  statement  of  the 
doctrine  of  adverse  poaeesdon.    It  Is  Implied 

Sthe  language  of  the  court  in  Bana/  t.  IWt, 
U.  8.  a  WalL  836,  84»  [17;  871,  878],  that 
"Any  one  In  poBsMskm,  with  no  claim  to  tbe 
Und  wbaleTor,  must  in  preaumption  of  law  be 
In  poBseasionliiamitT  with  and  inauliBerrieDce 
to  that  title."  And  tbe  Inatractlon  of  the  court 
below  in  that  case  wai  approved,  that  if  "any 
of  the  defendanla  entered  upon  and  took  poaaea- 
aion of  the  Und,  without  tUleorclalm,  or  color 


mipancy 


snbaervient  thereto." 


of  title,  auch  occupe 
tltkof  plaintUIa.  bu 

The  fair  implication  In  both  of  these  a 
that  where  poaseBBlon  b  taken  under  claim  oi 
title  It  anfBolaidy  shows  tbe  Intention  of  the 
partv  to  bold  adTeraely  within  the  meaning  of 
tbe  law  upon  that  subject.  There  la  no  case 
to  be  found  which  holds  that  this  advene  claim 
of  title  muit  be  found  in  some  written  instru- 

In  tbe  case  of  Braditrett  v.  EurOinffton,  80 
U.  S.  S  PeL  403,  489  [8: 170],  this  court  said: 

"Tbe  whole  of  tblB  doctrine  la  aummed  op  io 
voy  few  words  aa  laid  down  by  Lord  Coke  (1 
Inst.  IDS),  and  recognized  In  terms  Id  the  case 
of  BlunilM  v.  Bauffh,  8  Croke,  802,  In  which  It 
underwent  very  great  consideration.  Lord 
Coke  aays:  'A  dlsselMo  is  when  one  enten  «'n- 
tondtn;  to  usurp  the  possession,  and  lo  oust 
another  of  bis  freehold;  and  therefore  ?u«r«n- 
Aim  a*t  d  Jvdiee  quo  animo  hoe  fieeril,  why  be 
eateied  and  intruded  '  So  the  whole  Inquiry 
ia  reduced  to  the  fact  of  entering,  and  the  in- 
tention to  uBorp  poneaclon." 

7%e  jitdgment  it  retertad  and  tAt  emue  fw- 
wtandtd,  vilh  a  direeiioa  to  attard  a  twu  trial. 


(Bee  B.  a  Reporter's  ed.  ISt,  ua.) 

nie  (aota  of  tfais  ease  an  sbniiar  to  thoae  la  8t^ 
•     •      ■     IlUSU.  a.  XU  (SnoiaKandtbeoonrtad- 
.  1 — •-•-^  ttiere  announced,  whlob  oon- 


PI  ERROR  to  tbe  Circidt  Court  of  the  United 
SttAea  for  the  Saatera  District  of  Missouri. 
to  review  a  jodgmoit  auatalnlng  demurrer  and 
orderinga  peremptorrwritof  mamfomuttotbt 
tlolleoKK  n  Oape  CHrafdaau  County,  Hlaaouri, 

pUntlff  In  aner, j.__i«— . — h.^  _ 

IfSCB. 


Mr.  JuMet  Field  delivered  tbe  opinion  of 
the  court: 

Tbe  facts  of  this  case  are  simOar  to  thoae  in 
Beibert  v.  Laoit,  before  the  court  at  Ita  October 
Term,  ISSe,  133  0.8.384  [80:1161],  and  It  la- 
admitted  by  the  ooonael  foi  the  plalntlS  in  er- 
ror that  the  dedalon  there,  if  adhered  to,  will 
control  here.  He.  bowerer,  asksna  to  recon- 
sider our  rulingsand  u  'erse  owfonner  judg- 
ment We  aee  no  reaaon  to  juatify  such  recoil 
alderstion  and  Change  of  position.  The  veiy 
elaborate  argument  of  counsel  is  but  a  re^ 
presentation  of  the  reasons 'originally  oSered 
esainst  tbe  decision  in  that  and  analogous  cssea. 
siibert  v.  Lewit  was  very  carefully  and  elatK 
orately  considered,  and  to  tbe  doctrines  there 
announced  we  adhere.  Upon  Its  authority  th* 
judgment  €^  the  court  belmi  mtut  ieqfflrmed;  and 
It  is  so  ordered. 


(See  B.  a  Beponer'a  ed.  U1-im> 
Lettnt  potmt,  hoa  long  in  /on»— uAnt  dura- 
tion eonlTviltd  by  foreign  ^aUni  for  tame  it^ 
tmtiou — eaidenee — Canad*an  patent — i^mita- 
tion  on  face  vf  patent  not  ne 
lAoun — MUdiiif. 


althougb.  In  the  ease  pn». 

vMed  for  by  It,  the  United  Statea  patent  quv  on  lta> 
faoeiunftvaeventeen'j'ean  ttooilladaMkn  Is  to 
be  so  limited  brtbaooiula,  as  a  matter  to  be  adju. 
dkiated  on  evuenoe  to  |kh».  m  to  enilre  at  ui» 
same  Ume  wHb  die  torelin  patent,  not  running  Iil 
aiiT  ease  more  than  (evanteea  rean;  bnt,  •nbleot 
totbe  Utter  HmlUtlon.  n  la  to  be  In  tone  Mlonr 
M  the  n»eln  patent  la  In  force. 

&Wben  tEe  ap^Ioatlon  lOT  a  United  Stales  patHit 
was  made  Dooenber  i,  UTS,  and  the  patKit  thereon 
waa  granted  November  tU,  Un  ana  a  "»"— ♦hi 
patent  was  granted  lor  tbe  Nioe  Inveotioo  Janu- 
»Tj»,wn  tor  &ve  TOan  and  wae  extended  under 
the  Canjillan  Statute  for  two  further  periods  of 

flveTeancacluaDd  soob  estenskws  werr "— 

of  rlf^b  at  the  option  of  the  patentei 
flfteco  reon'  tarma  of  the  Canadian  p' 


United  BtatjM  patent  does  not  expire 


the  duration  of  Om  fc — __^. 

t.  Ifie  erplTatlon  of  tlie  foreign  patent  mu  b* 
shown  b7  tbe  record  of  the  foreign  patent  M- other 
proper  evidence:  or  by  giving  evldenoe  of  the  ez- 
tenekms  of  (be  foreign  poieat,  thus  showing  th» 
time  when,  b7  virtue  of  snob  ezteiiBloiia.tte  Cmted 


•.WhUettinar  be 
of  a  foreigii  peter' 
of  a  UnlM  BMte 


■  where  the  dat* 
to  Uie  granOnr 


taiaoa 

, do  known  «>  uie  ±ruen* 

OIBoe  prior  to  tbe  snnting  of  tbe  United  State  pa- 
* -*  to  bmert  In  Uiat  pSant  a  statement  of  a» 
■" —  of  llB  duration.  In  aocoidanoe  with  ttaa 


■  GoDBT  or  Tm  Ukitbd  Statii. 


OOT.1 


t  the  ciiitMl  BMtM  pMant  U  •uoh 
>t  ooDtalDsd  on  Iti  faok 
[No.  868.] 
ArgvtiJan.  t.  S,  4, 1889.  Dteidti  Jan.  tl.  1889. 

APPEAL  tnm  a  aecree  of  tlie  Ctrcnlt  Coart 
of  the  United  Statea  foi  the  dlatrlct  of 
Uuucbuaetls,  dlamlaaliic  a  suit  Id  eqnll; 
tnougbt  b;  the  appeUsot  Tor  tba  fofrlnKement 
«f  letters  patent  No.  197,814,  naDted  to  John 
Bate  November  30, 1877,  for  tCe  term  of  eeren- 
leeu  ywn  from  that  day  on  an  application  filed 
Decembei  1,  1876,  for  an  linproTement  in  the 
procewea  for  prcHrrine  meal«.    Btvened. 

'  The  facu  an  itated  In  the  opinion. 

Meur*.  Wm.  ■•  Brsirta.  BMutrd  Jf. 
Dtfer,  Foul  H.  BaU,  John  LawM  and  C.  A. 
Sewmrd.  for  appellant: 

Tbe  correct  conitractlon  of  secthM  4887  of 
the  United  tiutea  Revised  Statutes  Is  not  clear. 

BaU  Bi^<riiieratingOo.f.Oiattt,  81  Fed.  Rep. 
-814;  Qrammt  Bketrieal  Co.  v.  Anunix  d  H. 
Bleefrie  Co.  17  Fed.  Rep.  840;  Andrttetv.  Eowu, 
U4  D.  8.  716  (81i  e«8}. 

Tbf    ■         -   ■ 
<!ially 
InTentiou. 

Wing  V.  Biaardton,  2  Fish.  Pat  Caa  686; 
JOMt  V.  Bewail,  a  Fish.  Pat.  Cas.  SM;  Daiu 


,.._.  .6  Pat.  Off.  Qaz.  1183;  AUm  v. 

Jf.  T.  VI  Pal.  Off.  Gaz.  1281. 

TlM  Act  <rf  1870  was  a  revision  of  all  pre- 
-vlouB  laws  relaUng  to  patents  and  declared  that 
the  AnericaD  patent  abould  expire  at  the  same 
time  with  tbe  foreign  pateoL 

I^emm  y.  3tUen,  128  U.  8.  284  (81:  ISC); 
VRtiUsT.  Mom.  06 U.  S.  IS  Bow.  62  (14: flOl). 

The  contemporaneous  conMnictiOQ  of  section 
■4887  by  the  profession  and  tbe  Patent  OflSce 
was  in  accordance  with  tbe  opinion  of  Mr. 
Jvitbx  Grier  in  (XSHllg  v.  Mone. 

Patent  Office, Role,  1871,1876,6  80;  U.B.T. 
MarbU,  2  Hackey,  12;  Eepartt  Mann,  17  Pat. 
Off.  Oaz.  880. 

If  a  literal  construction  of  statulorr  language 
tl  opposed  to  the  legislative  Intenlion,  as  evi- 
'denced  by  the  full  statute,  such  construction 
will  net  be  allowed  to  prevail. 

Caledonian  B.  Co.  r.  North  Britith  B,  Co.  L. 
n.  6  App.  Cas.  133;  From*  v.  Clmtnl,  44  L.  T. 
N.  a  8B9:  Nuth  v.  Tamplin,  L.  B.  8  Q.  B.  DIv. 
2.'S8;  U.  8.  V.  Kirbj/,  74  U.  8.  7  WalL  482  (19: 
278);  Aheraood  r.  Oldkrww.  8  Haule  &  S.  807. 

Communit  opinio  la  evld^ce  of  what  die  law 
4s. 

memut  V.  mane.  10  Ohio,  607;  MaSeen  r. 
Ddanoy,  0  U.  8.  S  Cranch,  £9  (8: 25);  Maker  v. 
fltato,!  Port.  (Ala.)  265.  26  Am.  Dec.  379;  Troup 
T.  Haigbt.  1  Hopk.  267;  Com.  v.  Potey,  4  Calf, 
100,  a  Am.  Dec  G60;  Jackson  v.  GUekritt,  15 
Johns.  89. 

LonK  established  construction  of  a  statute,  by 
the  officers  wbo  execute  It,  ought  to  have  the 
force  of  judicial  determination. 

U.  8.  V.  HiUASa  0.  B.  168  (80: 632);  U.  8.  v. 
PhiBrriek,  ISO  U.  8.  89  (SO:  661);  Bnlherford  v. 
Grtmt,  15  U.  8.  2  Wheat.  !08(4: 218);  BrvM  v. 
SAuyter,  0  lU.  221,  46  Am.  Dec.  447. 

Change  of  phroseologv  in  the  revision  of  the 
atatotea  in  pari  ntaUriaiM  wltliout  legal  slgnlfl- 


Taglor  V.  Delaiuiu,9  OaL  Oaa.  160;  Cfaw  tf 
ralti,i36hni.9BS;Tkeriatr.Bart,iBm,mSi 
OoodOl  V.  Jtieimn,  20  Johns.  723;  OvumU  t. 
Orane.  7  Barb.  195:  Mygr  t.  Wttt.  Car  Of-VS 
n.  B.  11  (26: 60);  U.  &  y.  Somen,  100  U.  8.  008 
(3C:e81);  ffMha  r.  ffarror,  40  Maine,  73; 
BumAam  v.  aitvm*,  88  N.  H.  247;  Otmrfield  t. 
Sutton,  1  Met.  (Ky.)  681;  ButterwortA  r.  U.  8. 
lis  D.  a  08  (198:658). 

There  was  intention  on  Ibe  part  of  Oon- 
greas  to  dlmloiih  l^  the  Act  of  1870  tbe  rights 
of  an  American  Inventor  as  they  prevfously 
ezlsled. 

Coryton,  PaieoU,  ed.  1855;  Bta.  v.  Witrord, 
9  Q.  B.  636;  IT.  8.  V.  Union  Fae.  B,  Oo.  01 U.  8. 
73  (38:22«:   Btg.  v.  Mat,L.  B.  7  Q.  B.  Dir. 

Ad  inventor'i  rigbU  for  all  purpoeea  of  hU 
lavtection  acome  on  the  filing  of  bis  applica- 
tion. 

Jonei  V.  AimO,  6  Fish.  Pat  Caa  856;  Aiiim* 
T.  Jona,  1  Fish.  Pat.  Cai.  680;  Boot  v.  BaU,  4 
UcLean,  177. 

8ectIon  4867  cannot  properly  be  construed  a 


[d  open  the  door  to  fraud  and 
unintended  hardship. 

OMNtVW*' i>.  F.  Cb.  r.  wm*,  7  Pat  Off.  Oaa. 
UlSendridi  t.  Emmons,  9  Pat  Off.  Oaz.  201. 

Patents  for  lands  have  been  repeatedly  treated 
by  tbe  courts  ai  analogoua  to  patents  for  in- 
ventiona 

PMla.  4  T.  B.  Co.  v.  Stimpion,  89  D.  a  14 
Pet  459  (10:085);  Preeidenet  Rubber  Ob.  v. 
Qoodvear.lt  17. 8. 9  WalL  788  (19: 566);  Momy 
V.  Wtitnoi.  81  U.  B.  14  WalL  4S4  (20:858); 
Wooditorih  V.  Haa,  1  Woodb.  &  H.  SOS;  Uvgtu» 
v.U.a.tl  D.  8.  4  Wall.  389  (18;  808);  F.  &  v. 
Am.  BeS  Teleph.  Co.  46  Pat  Off.  Gaz.  1811; 
Stark Y.  Starr.n  V.  8.  6  WalL  417  (18:030). 

MtttTt.  Bei^Mnla  F.  Tlinratan  and 
Qaorf:*  H.  Lothrop  for  appellee: 

Tbe  fact  that  tbe  Bate  Canadian  patent  was 
extended  prior  to  Ita  expiration  in  Canada  for 
two  further  terms  of  five  yean  reapectlvely  has 
no  effect  to  extend  the  life  of  the  Bate  United 
States  patent 

Henry  v,  Providenet  Toot  Co.  14  Pat  Off. 
Gaz.  865;  BeioTm'  v.  8barp,  16  Blalcbf.  888. 

The  Bate  Untied  Stales  patent  Is  not  relieved 
from  the  tqieratlon  of  section  4887  in  conse- 

Juence  of  tbe  C^adian  8tatule46  Vict  chap. 
9.  Hay  25, 1888. 

Uetrpool  Ini.  <h.  t.  Mm.  TJ  U.  B.  10  Wall. 
566(10: 1020);  EhwTKlorfy.  Taylor,  38  U.  8.  10 
Wheat  152  (6:280):  BaU  BtfrigaraUng  Co.  t. 
aOUtt,  81  Fed.  B^  818. 

Tbe  fact  that  the  Bale  patent  was  applied  for 
in  tbe  United  Statea  prior  to  tbe  application  for 
a  patent  for  the  same  invention  in  Canada  does 
not  relieve  the  patent  granted  in  tbe  United 
Stales  mibseqnent  to  tbe  grant  of  the  Canadian 
patent  from  the  operation  of  aection  4887. 

Dwai.  Stat  694;  Bet  ▼.  Stob  B-tmeret,  7 
Barn.  A  0.  069;  Ba  v.  BamtgaU,  6  Bam.  &  C. 
712;  Bex  v.  BarAmn,  8  Bam.  A  C.  104;  Jfolltyr. 
Buck,  8  Bam.  &  C.  104;  Andretet  t.  Boeeg,  128 
U.  8.  367  (81:160);  Oramvu  Eloatrieal  Go.  t. 
Amowe  A  H.  lOeetrie  Cb.  17  Fed.  Rep.  889. 

JfMSrs.  Bdmtind  Wttmore,  Bam'l  A,  Dunean, 

Leonard  E.  OnrtU,  WilUam  BakeuOl,  Thomat 

S.  Kerr,   Ch»aBc*r   Sulth.  FYederidc  P. 

FiA,  TTumuu  L.  Litermore  and  B,  8.  Taylor, 

U9U.8. 


Bats  BxTBissKiTiira  Co.  t.  Hamuoto  A  Oo, 


lUl-lIB 


t>7  iMTB  of  cooit,  for  certain  {MitlM  Intamted 
in  the  quBBtlon. 

Seotlon  4887  appllea  to  enrj  Uoited  Statae 
patent  for  an  inrentioa  pftteoted  in  a  fordgo 
couDtn  before  tbe  grant  of  the  domeatic  pa- 
tent, whether  auch  fordgn  patent  la  eranted  be- 
fore or  after  tho  nppUcaaon  for  ua  United 
Statea  patent. 

Bodllah.  StaLgS,  p.! 

Where  the  meaalnK  of  the  Revbed  BUtatet 
to  pIMn,  the  conrt  cannot  look  to  the  statutes 
which  hare  been  lerlsad  to  see  whether  errors 
were  conunitled  in  revising  ttiem. 

I7:S.v.A>tMn,100U.a508(30:681);  Oantm 
T.  Pound  Mfo.  Co.  28  Blatchf.  178;  Andrmu  v. 
Eotey,  138  tJ.  B.  387  (81: 160);  A  0.  \%i  U.  B. 
«04  (81:IHS7)i  St.  Pmd  iHough  Workiy.  Star- 
ling, 137  D.B.  876  (33:251):  Our^.  Pat.  p.  19; 
CorytOD,  Patents,  ©d.  1855,  p.  MB;  Bx  parts 
Bojfer,  Pat.  Oom.  Dec.  1870,  p.  181;  TueierT. 
Davit,  2  Fat.  Off.  Gaz.  334;  BtO  r.  Bnokt.  IB 
Pat.  Off.  Qaz.  8M. 

The  limitation  need  not  be  ezpreised  on  the 
ftue  of  the  American  patent. 

ffStil^  Y.  XffTM.  56  U.  8.  15  How.  62  (li: 
401);  Oman  v.  Bmnd  Mfg.  Oo.  SS  Fed.  Bep. 
185;  Am.  Paper  Barrtl  (h.  r.  Lanaeav,  38  Fed. 
Rmi.  141;   Jf.  S.  T.  MarbU,  3  Mack^,  U. 

It  b  immaterial  whether  tl>e  Ainerican  pa- 
tent was  applied  for  before  the  foreign  patent 
or  not.  This  was  imponaot  under  the  first 
laws,  but  no  snch  diatincllon  exists  under  the 
Act  of  1870. 

St  pant  Amp,  Pat  Oom.  Dec.  1870,  p.  ISl; 
Orammt  ete.  Oo.  t.  Am^wz  A  3.  ESettrie  Oo. 
ai  Blatchf.  450;  Bata  Oo.  v.  GUlett,  81  Fed. 
ItetxiKW. 

Section  48S7  appliea  to  all  inventore, whether 
«lUssena  or  aUeoi. 

SaUon  Co.  -r.  IT.  8.  Oo.  Vi  Fed.  Rep.  184; 
■Carpmael,  Patent  Uws,  107,  IW,  288,  455. 

The  prorMoD  of  eectlon  4887  that  the  United 
States  patent  "  ahaU  be  io  limited  as  to  expire 
*t  the  same  time  with  the  foreign  patent,  or  if 
there  be  more  than  one.  at  the  same  time  with 
the  one  baring  the  shortest  term,"  means  that 
it  sliali  expire  at  the  end  of  tbe  corrent  term  of 
the  fordgn  patent  In  eziMeoce  at  the  date  of  the 
American  grant,  willtont  r^ard  to  any  sub- 
sequent extension  or  curt^ment  of  tbM  term 
■depeodtag  opon  an  nnoerUln  event. 

oinrfY,  nwUtnea  Toot  Co.  8  Bann.  ft  Ard. 
COl;  14  Pat  00.  Gas.  855;  Bm  Btfrigeratinti 
Oo.  T.  OaiM,  18  Fed.  Hep.  698;  S^Wr  ▼. 
Smrp,  16  Blatchf.  883;  Qntmm*  Ettetrieal  Oo. 
▼.  AmouM  A  3.  m«iitric  Oo.  31  Blatchf.  450; 
Paitlam  T.  Bruno.  39  Fed.  Rep.  8«4;  Botnui 
dearie  nvtotfM  Cb.r.  Mtt.  Burolar  jUam  Oo. 
SI  Fed.  Sep.  4SS. 

Br.  JmHet  Blat«hfbrd  dellTared  the 
'Opinion  of  the  oonrt: 

This  is  a  soil  in  eqnitT,  brought  in  the  Oir- 
colt  Court  of  the  United  States  for  the  District 
of  Massachusetts,  December  18, 1886,  bv  the 
Bate  Befrlgerattng  Companr,  a  New  York 
corporation,  avninnt  George  H.  Hammond  and 
Company,  a  Michigan  corporulon,  founded  on 
the  alleged  infringement  ot  lettera  palflnt 
No.  107,814,  granted  to  John  J.  Bate,  Noti 


the    allemd  infringement  <rf  lettera 
No.  107,814,  granted  to  John  J,  Bate,  ] 
ber  30, 1877,  for  tbe  term  of  seventeen  year* 
]  application  filed  Decem- 
*  Improvement ' 
U.  S..  Book  83. 


for  preaervlag  meats  during  trMMportatioonnd 
storage." 

The  plaintiff  to  the  assignee  of  the  patent. 
Tbe  bill  alleges  Infringement,  wlthhi  the  Dto- 
Irict  of  Haasachnaetta  and  elsewb«e  In  tbe 
United  States,  bj  the  making,  otlog,  and 
vending  of  the  patented  procMs;  and  alleges 
that  the  defendant  has  been  eneaged  In  the 
boaineea  ot  shipping  fresh  meat  from  the  Port 
ot  Boston  U>  porta  in  Qreat  Britain,  bj  meani 
of  the  process  claimed  In  the  patent  The 
claim  Is  as  follows:  "The  herein-described 
procon  of  preserving  meat  during  transporta- 
tion and  storage,  by  enveloping  Ae  same  in  a 
covering  of  flfaroas  or  woven  material,  and 
subjectiiig  It  when  thus  enveloped  to  the  con- 
tinuous action  of  a  current  of  air  of  suitablf 
low  and  rerulaud  Wmperatare,  mbetantlallj 
OS  and  tor  the  purpose  set  forth." 

Tbe  defendant  filed  a  plea,  set^ng  up,  amcog 
other  things,  that  on  tbe  0th  of  Jannarv,  167^ 
letters  patent  of  the  Dominion  of  Oanaoa,  Ho. 
6038,  for  the  same  invention  a*  that  deacrtbef 
and  claimed  in  No.  187,814,  were  granted  to 
tbe  same  John  J.  Bate,  for  the  terra  ot  five 
years  from  the  0th  of  January,  1877:  that, 
after  No.  107,814  had  expired,  at  the  end  of  the 
term  of  five  feara  for  which  such  Canadian 
patent  was  granted,  the  Circuit  Court  of  the 
United  Slates  for  the  District  of  New  Jeney, 
upon  bdng  advised  of  the  grant  ot  such  Cana- 
dian patent,  vacated  and  set  saide  an  injunction 
whl<m  It  had  thereteFora  granted,  by  an  inter* 
locutoiT  decree  made  io  a  salt  In  eoul^ 
founded  en  No.  107,814,  brought  by  the  ^e  . 


and  setting  It  aside;  that  snch  judgment  of  tbe 
Superior  Court  for  Lower  Canada  being 
brought  to  the  attention  of  the  Circuit  Court 
of  the  United  Btatee  tor  the  District  of  New 
Jenev,  that  oonrt  reinstated  said  injuoction; 
and  Oat  afUrwaidi  tbe  Superior  Court  for 
LowerOanada,Ina>uit  brought  by  Sir  Alex- 
ander Campbell,  Mlntoter  ot  Justice  and  At- 
lomej'-Oeoeral  for  the  Dominion  of  Canada, 
agdnst  Bate  and  tbe  Bale  Retrlgeratlog  Com- 
pany and  others,  adjudged  that  iu  said  prior 
Judgment  had  been  "  arrived  at  through  the 
fraud  to  the  law  and  collnsion"  of  Bate,  the 
Bate  Refrigerating  Company,  and  another  per- 
son, "  deceiving  the  Attorney -Oeneral,  the  ad- 
vocates:, and  tbe  court,  employing  and  paying 
consael  on  both  rides,  as  well,  seemlndv, 
Bgahut  themselves  OS  on  thdr  apparent  behalf,'* 
and  revoked  and  annulled  Its  siud  prior  Judg- 
ment The  plea  concluded  by  averring  that 
No.  197,814  expired  on  the  0th  of  January, 
1883,  and  that  tbe  drcidl  court  sitting  as  a 
court  of  equity,  bad  no  Jurisdiction  to  hear 
aikd  detemune  an  action  In  equi^  for  the  In- 
fringement ot  the  patent 

The  bill  was  then  amended  by  averring  that 
tbe  application  for  the  Canadian  patent  was 
not  made  lutil  Deoember  10, 1876,  while  the 
application  tOr  No.  197,814  was  made  Deoem- 
ber 1,  1876;  and  that  the  Canadian  patent  was 
not  actuallyor  legally  tssoed  until  on  or  about 
June  M,  1878,  on  or  about  vhloh  dale  a  Uodcd 
43  «49 
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of  iiw  InrentloD,  as  required  by  law,  wai  filed 
tn  lbs  CanadlaD  Patent  Offloa.  The  amend- 
ment to  (he  bill  alM  «et  forth  the  two  ]udg- 
mentaof  the  Superior  Court  for  Lower  Canada, 
and  BTcrred  tliat,  by  virtue  of  an  Act  of  the 
Pirllament  of  the  Dominion  of  Canada,  as- 
■enled  to  Ha;  36,  1683  (46  Victoria,  chap.  19). 
the  original  term  of  the  Canadian  patent  was 
acUull/  flfteeo  ^ean,  Inileadof  five  years,  and 
it  wouU  not  terminate  before  tbe  Stli  of  .lanu- 
arr,  IBM. 

Bubaeguentlj  the  defeodant  filed  an  answer 
to  the  uU,  seltinE  up,  among  other  defgoSBS, 
want  of  novelty  hi  tbe  patented  inycntion,  but 
not  denvlag  that  it  had  used  tlieluveniloQ  sub- 
■equeotlr  to  (he  granliuK  of  the  patent;  and 
also  setting  up  tbe  granting  of  the  Caoadian 
patent  fornve  years  from  Januarys,  1877;  tbat 
No.  197,814  tvasvoid,  because  it  was  issued  for 
serenteen  years,  and  its  term  was  not  limited 
by  the  commissioner  of  patents  to  Ave  years 
from  January  9,  1877;  that  tbe  Canadian  ap- 
plicatton  was  not  made  until  after  the  applica- 
UoD  for  No.  197,814  was  filed;  that  Bate  did 
not  file  a  model  In  tbe  Canadian  Patent  Office 
until  after  the  grant  ot  the  Canadian  patent; 
and  that  tbe  Canadian  patent  was  actu^ly 
patented  to  Bate  on  the  9th  of  Janoary,  1877, 
and  tooh  effect  on  that  date,  although  not  act- 
ually dellvraed  to  (be  patentee  unul  after  tbe 
filing  (rf  the  model.  It  also  sell  forth  tbe  two 
Canadian  judgment^  and  svers  that,  on  the 
Both  of  Norembor,  1881,  Bate  made  a  petition 
to  tbe  Commissioner  of  Patents  for  Canada, 
for  the  extension  of  Na  0988,  in  which  be 
averred  that  on  tbe  fftb  of  Jsnuaiy,  1877,  be 
"  obtained  a  patmt  for  tbe  period  of  five  Tears 
from  tbe  said  date,  for  new  and  useful  Im- 
provemenU  on  qiparatns  and  process  for  ven- 
tilation, refrigentfon,"  etc.,  ana  tbat  he  was  the 
fadldw  of  that  patent  Id  trust  tor  tbe  Bale  Rc- 
frigeiattaig  Oompany,  and  pi^ed  Uiat  It  might 
be  extended  "for  another  period  of  ten  years;" 
that.  OB  tbe  tiling  of  tbat  petition,  an  extension 
of  tbe  patent  was  granted,  on  December  IS, 
ISSl,  "for  a  second  period  of  five  years  "from 
January  9,  18SS;  that  a  further  extension  of 
the  patent  was  granted.  December  18,  1881, 
"for  a  thlid  period  of  five  vears  "  from  Jaonoiv 
9, 1867;  tbat  tbe  plalnUfl  is  thereby  estopped 
from  den^ng  the  fact  ihatNo.  6988  was  l«ally 
granted,  JanuMV  9,  1877,  for  ■  period  of  five 
rears;  tbat  by  vbtue  of  tbe  Act  oIM  Victoria, 
chap.  19,  tbe  original  tenD  for  which  No.  WSS 
was  granted  was  ool  flfteeo  years  instead  of 
five  veais;  tbat  said  Act  oan  have  no  effect  on 
the  duration  of  Na  107,814;  that,  by  reason  of 
tbe  prior  patenting  ot  the  Invention  by  Bale  lo 
Canada  tor  fire  veAra  from  January  9, 1877, 
Ho.  197,814,  It  valid  at  all,  expired  on  January 
9, 1889;  and  that,  therefore,  ub  court,  sitting 


WitiMut  tbe  flUng  of  any  replication  U>  this 
answer,  tbe  parties  entered  into  a  written  atip- 
Illation,  setUpg  forth  as  follows:  "  Wbereaa, 


r,  tbe  parties  entered  into  a  written  atip- 

setUDg  forth  as  follows:  "  Wbereaa, 

anawN  or  tlie  defendant  corporation  In 


te  seta  up,  in  addition  to  other  defenses, 
that  tbe  patent  oa  which  this  suit  is  brougbt, 
being  No.  197,814,  granted  (o  John  J.  Site, 
complainant's  assignor  and  president,  on  tbe 
twMlieth  dar  ot  November,  A.  D.  1877.  ex- 
pired on  the  9tb  day  of  laaaatj,  A.  D.  1883, 


by  reaaoo  ot  the  prior  grant  to  said  John  J. 
Bate  of  a  patent  u  the  Dominjoo  of  -Canad* 
for  tbe  same  Invention,  and  pra^  tbe  aame 
benefit  of  si^d  defense  as  it  tbe  same  had  been 
pleaded  to  tbe  bill  of  compUnt;  and  whetess. 
both  parties  desire  to  have  said  matter  of  de> 
tense  argued  and  decided  wlttioat  incurring 
tbe  grait  expense  of  taking  lestlmonr  necessary 
to  present  for  final  hearing  all  tbe  defenses 
r^sed  Inaaidanswer:  it  is,  therefore,  stipulated 
and  agreed  bj  and  between  tbe  parties  tbat  the 
defense  above  named  shall  be  submitted  to  tbe 
court,  as  on  plea  set  down  for  argument,  upon 
the  following  agreed  state  ot  facts."  Tbe  facts 
BO  agreed  to  were  subatantially  as  follows: 

1.  The  ratent  In  suit.  No.  197,314,  was 
granted  to  John  J.  Bale  on  HoremberM^  1877, 
and  the  applicalioa  therefor  was  filed  m  the 
United  Slates  Patent  Office,  December  1, 1870; 
and  said  patent  was  assigned  to  complainant 
before  this  suit  waa  brought,  the  said  Bole 
belog  a  citizen  of  the  Onlted  Btotea  at  the  time 
of  BBid  application,  and  tbe  said  Inventioa  hav- 
ing been  made  and  reduced  to  practice  by  him 
therein. 

9.  On  Decembei  19, 1876,  said  John  J.  Bale 
filed  in  the  Patent  Office  ot  the  Dominion  of 
Canada  an  application  for  a  patent  forlmprove- 
ments  in  apparatus  and  processes  for  ventila- 
tion, refrigeration,  etc..  Including  therein,  a* 
one  featnre,  tbe  process  described  and  claimed 
in  said  patent  No.  197,814. 

8.  In  pursuance  of  said  application  the  Com- 
miHJoner  of  Patents  for  the  Domioioa  of  Can-     [ISS] 


dgns,  tbeexcluslve  right,  privilege,  and  liberty 
ot  making,  constructing,  using,  and  vending 
to  others  to  be  used,  tbe  said  invenUon,  to  be 
rigued  Mid  sealed  with  the  seal  of  tbe  Patent 
Office  on  JaQuary  9,  1977,  and  to  be  registered 
on  January  11,  1877,  and  tbat  tbe  period  ot 
said  nmnt  expressed  in  said  patent  was  five 
years  from  and  after  January  9, 1877. 

4.  On  Jannaiy  18, 1877,  said  commlssiooer 
of  patents  called  up<msald  JobnJ.  B^e  tofur* 
idsh  to  tbe  Patent  Ot&oe  anodel  of  his  said  in- 
vention, and  aoiA  model  was  foniiibedbrntd 
Bate  OB  June  98, 1878,  on  which  day  sdd  pa- 
tent No.  6088  was  maUed  lo  vtid  John  J.  Bal& 

5.  On  December  S,  1881,  said  John  J.  Bat» 
filed  ■  petition  In  tbe  Canada  Patent  Office,  ■&(• 
tincfortb,  "  that  on  the  0th  day  of  January,  A. 
D.  1877,  your  petitloDer  obtained  a  patent  for 
tbe  perloa  of  five  years  from  tbe  sala  date,  for 
new  and  usefal  improvements  on  ^>puatus  and 
process  for  ventilation,  refrigeration,  etc;  Uiat 
ne  la  the  bidder  of  tbe  said  patent  in  trust  tor 


the  '  Bate  Befriseratlng  Company,'  and  thm- 

,  mys  tbat  It  may  M — ■—>-■•" "-— 

period  of  ten  yeus." 


ton  prays 


n  may  be  extended  for  another 


6.  On  December  19, 1881,  said  patent  No. 
6988  was  extended  for  five  years  from  January 
S,  1889,  under  rsDewa]  No.  18,813.  and  oo  De- 
cember 18,  1881,  said  patent  was  further  ex- 
tended for  five  yesjs  from  January  9, 1687,  un- 
der renewal  No.  18,818,  In  ponuaoce  of  the 
above  named  petition. 

7.  On  or  about  July  9,  1888,  and  June  80, 
1886.  the  Superior  Court  for  Lower  Canada. 

Judgmenta  affecting  said  Oanad* 
,  .     U»  p.  &. 


B^TK  RcmsEKATnia  Co.  t.  HunfoiiD  ft  Go. 


Un-17D 


patent,  to  the  puipoK  let  forth  In  the  plea  and 
the  answer. 

Tlie  »dpu1allon  farther  provided,  that.  If  the 
dedsiOD  of  the  drcuit  court  should  be  in  favor 
of  ttie  plaintiff,  tt  should  have  a  reaMoable 
Ume  ihereaflei  to  file  a  replication  to  the  an- 
awer,  and  the  cause  should  proceed  in  the  or- 
dbarf  manner;  that,  if  thedrcuItcourtEbould 
dedde  the  cause  In  favor  of  the  defendant,  a 
decree  should  be  eot«ied  dismlsalng  the  U11,  so 
that  the  plainttS  m\gbi  take  an  appeal  there- 
from to  tne  Bupreme  Court  of  the  Ciuted  Stales; 
and  that.  If  the  0rcuit  court  should  decide  the 
cause  In  favor  of  the  detendaat,  and  the  Bu- 
preme Court  of  the  United  Slai«s  should,  on 
appeal,  reverse  that  dedsioa,  the  defeuilaDl 
should  have  a  right  to  proceed  In  the  drcuit 
court,  under  its  answer,  as  to  all  defenses  set 
up  therein,  except  the  one  mentioned  in  the 
(Upulation,  as  it  might  have  proceeded  If  the 
stipulation  had  not  been  made. 

The  cause  was  heard  on  the  pleading  and 
stipulation,  and  the  circuit  court  entered  a  de- 
cree dismissing  the  bill,  from  which  decree  the 
plaintiff  has  appealed  to  this  court.  The  cir- 
cuit court  gave  no  opinion  on  the  merits  of  the 
case,  but  in  dedding  it  followed,  as  it  slated, 
the  dedsion  of  the  Circnit  Court  of  the  United 
Stales  for  the  District  of  New  Jerser,  held  by 
Mr.  Jutliet  Bradley,  in  August,  1887,  made  in 
the  case  of  BaU  B^igerating  Co.  v.  QOUtt,  81 
Fed.  Rep.  809. 

The  qoeBlIona  dlscnsBed  at  the  bar  arise  un- 
der secuon  4887  of  the  Revised  Blatutes,  which 
is  as  follows:  "No  person  shall  be  de- 
barred from  receiving  a  patent  for  bis  inven- 
tion or  discovery,  nor  shall  any  patent  be  de- 
clared invalid,  hy  reason  of  lis  having  been  ftnt 
patented  or  caused  to  be  patented  in  a  foreisn 
coimtry, unless  the  same  has  been  introduced  m- 
to  pubUc  use  in  the  United  States  for  mc«e  than 
two  yMia  prior  (o  Uie  applicatian.  But  every 
patent  granted  tor  an  Inventim  which  has  been 
previously  patoited  in  a  fordgn  country  shsll 
be  so  lijnit^  as  to  expire  at  the  same  time  with 
the  foreign  patent,  or.  If  there  he  more  than 
one,  at  the  same  time  with  the  one  having  the 
shortest  term;  and  In  no  case  shall  it  be  in  force 
Ua  more  than  seventeen  years." 

Two  propositions  as  to  the  construction  of 
this  secuon  ate  contended  for  by  the  appellant: 
(1)  that  the  words  "first  patented  or  caused  to 
M  patented  In  a  foreign  country  "  do  not  mean 
"  first  patented  or  caused  to  be  patented'  be- 
fore the  issuing,  or  grsntlng,  or  date,  of  the 
United  Slates  patent,  but  mean  "  first  patented 
or  c&UMd  10  be  patented  "  before  the  date  of 
the  application  for  the  United  States  patent; 
(S)  that  tbe  declaration  of  the  section,  that 
"Every  patent  granted  for  an  invention  which 
has  been  previously  patented  in  a  foreign  coun- 
try shall  be  so  limito]  ss  to  expire  at  ttie  same 
time  with  the  foreign  patent,  or,  if  then  be 
more  than  one,  at  the  same  time  with  the  one 
having  tlie  shorUBt  term,"  does  not  mean  that 


patent  was  granted;  but  that  it  means  that  it 
shell  expire  whm  the  foreign  patent  expiree, 
without  reference  to  the  llmltatioa  of  the 
term  of  such  foreign  patent  in  actual  force 

u»  u.  s. 


at  the  time  the  United  States  patent  was 
granted. 

We  do  not  And  It  necessary  to  consider  the 
first  of  these  questions,  because  weare  of  opin- 
ion that  tbe  proper  construction  of  section  ^7 
upon  the  second  question  is,  that  Ihe  patent  In 
tbe  present  case  does  not  expire  before  January 
8, 1893,  the  time  when  the  Canadian  patent. 
No.  6Kt8,  will  expire. 

The  Canadian  patent  was  extended  for  the 
two  periods  of  live  years  each,  under  tbe  pro- 
visions of  section  17  of  the  Canadian  Act  as- 
seuted  to  June  U,  187S  (ffii  Victoria,  chap.  26). 
wblcb  was  in  force  when  the  United  Slates  pat- 
ent, No.  197,314,  was  appUed  for  and  granted, 
and  which  read  aa  follows:  "  17.  Patents  of 
invention  Issued  by  tbe  Patent  Office  sball  ba 
valid  for  a  period  of  five,  ten,  or  fifteen  years, 
at  tbe  option  of  tbe  applicant,  bnt  at  or  before 
the  expiration  of  tbe  Esid  five  or  ten  years  tbe 
bolder  thereof  may  obtain  an  extension  of  the 
patent  foi  another  period  of  five  years,  and 
after  thosb  second  five  years  may  a^n  obtain 
a  further  extension  for  another  penod  of  five 
years,  not  in  any  case  to  exceed  a  total  period 
of  fifteen  yeate  in  all:  and  tbe  Instrument  de- 
livered bv  the  Patent  Office  for  sudi  extension 
of  time  sbsll  be  in  the  form  which  may  be  from 
Ume  to  time  adopted,  to  be  attached,  with  ref- 
erence to  the  patent  and  under  the  signature  of 
tbe  commissioner  or  of  any  other  member  of 
the  Privy  Council  In  the  case  of  absence  of  tbe 
commiaaioner." 

This  statute  appeals  to  have  been  strictly 
compiled  with  In  the  present  case.  The  Cana- 
dian patent.  No.  6988,  ran,  on  its  face,  for  five 
yean  from  Januair  9,  1877;  and,  prior  to  the 
expiration  of  that  ume,  and  on  the  Gtb  of  De- 
cembet,  1881,  Bate  applied  for  Its  extenidon  for 
tenyearai  and  It  was,  before  the  fiveyearsex- 
plred,  and  on  tbe  ISth  (d  Decembo-,  1881,  ex- 
tended forfiveyeaisfrom  Januarys,  1883,  and, 
on  December  IS,  1861,  for  Bvd  years  from  Jan- 
uary 9,  18BT.  The  Canadian  patent,  therefore, 
bos  never  ceased  to  exist,  but  has  been  in  force 
continuously  from  January  9, 1877.  It  wasla 
force  when  No.  197,814  was  Isnied;  and  It  bos, 
by  virtue  of  a  Canadian  Statute,  in  force  when 
the  application  for  No.  197,814  was  filed,  con- 
tinued to  be  In  force  at  all  times  since  the  latter 
Stent  was  granted.  This  Is  true,  although  die 
nadian  i&ent.  No.  0988,  as  originally  grant- 
ed, stated  on  its  face  that  it  wsa  granted  "  for 
the  period  of  fire  years  "  from  January  9, 1877; 


for  another  praiod  of  five  years,  to  commence 
and  be  computed  on  and  from  tbe  ninth  day  of 
January,  which  will  be  in  the  year  one  thous- 
and eight  hundred  and  dghMwo;"  and  al- 
thou^  tbe  Instrument  granfiig  tbe  second  ex- 
tenrion  of  five  years  states  that  It  is  granted 
"  for  another  period  of  five  years,  to  commence 
and  be  computed  on  and  from  Ihe  ninth  d^of 
January,  wblcb  will  be  in  the  year  one  thous- 
and ei^thundred  and  eiKhty-oeven."  By  tlie 
language  of  seclioQ  17  of  the  Canadian  Act  ctf 
187^,  what  was  granted  under  It  was  "an  ex- 
tension of  the  patent"— of  the  same  paten^- 
for  a  further  leriD.  Tberefon  tbe  Conodiau  pa- 
tent does  not  exidr^  and  it  never  ooold  have 
bem  properly  siod  that  It  would  exjrii^  beton 


in-iiD 


OouBT  or  TBx  Omitbd  8TAn& 


Ooi.  Tmut, 


Janiuiy  9,  180S;  and  hence  Ho.  Wfili,  it  to 
limited  ftB  to  sxplra  at  tba  same  time  with  the 
CanadUa  patent,  cannot  expbe  before  Jannanr 

B,ie». 

Section  e  ot  flu  Act  of  Hsfdi  8, 1889  (0  Slat 
at  L.  854),  provided  that  a  United  Statea  patent 
for  an  fnrention  patented  In  a  toidgn  country 
more  that  aix  montba  prior  to  tbe  application 
of  the  inventor  for  the  United  State*  patent, 
should  be  Hmlted  to  the  tonn  of  fonrteen  Tears 
from  the  date  oi  publication  of  the  foreign  pa- 
_  lent  BectloaSSof  tbeActof  Jv1j8.18T0(1B 
[1*7]  Htat.  at  L.  201),  provided  that  the  United  Statee 
patent  for  an  invention  "  first  patented  or  caused 
to  be  patented  in  a  foreign  countT7'*Bhonld 
' '  expire  at  the  same  time  with  the  foreign  pa- 
tent, or,  if  there  be  more  than  one,  at  the  same 
lime  with  tbe  one  bavins  tbe  shorteat  term; 
but  in  no  case  shall  it  be  In  force  more  than 
seventeen  jeais."  Section  4887of  the  Revised 
Btatntee  provides,  that  "  Svot  patent  granted 
for  an  mventlon  which  ba«  wen  prevtonalr 
patented  in  a  f  orrign  oountiy  shall  be  bo  limited 
as  to  expire  at  the  aame  time  with  tbe  fordsn 
patent,  or,  it  there  be  more  than  one,  at  ute 
same  time  with  the  one  having  the  shortest 
term;  and  in  no  case  dudl  It  be  in  force  more 


These  piovialona  of  the  Act  of  1870  and  of 
the  Bevised  Statatea  mean  that  the  United 
Slates  patent  shall  not  ezi^re  so  long  as  the 
foreign  patent  coDtlnoes  to  exist,  not  extending 
beyond  seventeen  years  from  the  date  of  the 
United  States  patent,  but  shall  continue  in 
force,  though  not  longer  than  seventeen  years 
from  Its  date,  so  longBB  the  foreisn  patent  con- 
tinues to  exlsL  Under  section  4^,  althoogb, 
hi  the  case  provided  for  by  It,  the  United  Btatea 
patent  may  on  Its  face  mn  for  seventeen  yean 
from  Its  d^  it  is  to  be  so  limited  by  the  ooorta, 
a&  a  matter  to  be  adjadlcated  on  evidence  in 
pait,  as  to  expire  at  the  same  time  with  the 


latter  limitation,  it  la  to  be  In  force  as  long 
the  f ordgn  patent  Is  in  force. 

A  contran  view  to  this  has  been  expressed 
by  several  Olrcuit  Oonrta  of  the  United  Statea. 

In  October,  1878,  In  the  Circuit  Court  for  the 
DlsUlct  of  Rhode  Island,  In  Bmrg  v.Provtdenee 
iMa»«un|r,  SBann.A  Ard.tI01,Itwasheld 
that  the  anh  sectionof  the  Actof  Julye,  1870, 
meant  that  the  United  Stales  p^ent  uu>n1d  ex- 
pire at  the  same  time  with  the  original  term  of 
a  foi^n  patentfoT  the  same  invention,  without 
noaidto  soy  prolongation  of  tbe  foreign  patent 
which  the  patentee  rngbt  procure  from  the  for- 
eign Oovemmoit  In  that  case,  theUnlted  States 
patent  was  granted  October  10, 1871.  A  British 
patent  for  the  same  invention  had  been  granted 
to  tbe  patentee  on  the  ISth  of  November,  1800, 
for  14  years,  and  expired  November  10, 1874. 
Thirteen  days  after  tiie  latter  date  an  order  was 
made  Ita  the  extension  of  tbe  British  patent  for 


but  the  court  held  that  the  United  mates  patent 
expired  on  the  15th  of  November,  1874. 

That  decision  was  followed  by  the  drcntt 
Ooujt  for  the  Southern  DIatrict  of  New  York, 
In  Reitmtrv.  8Aarp,  IS  Blatebf.  888,  hi  June 
1879,  which  case  aiose  under  section  4887  of 
the  Bevised  Statatea.    In  that  case,  the  United 

no 


States  patent,  granted  October  SO,  1674,  for 
seventeen  years,  was  held  to  have  expired  ob 
the  ISOi  of  Hay,  18T8,  because  a  patent  was 
granted  .in  Canada,  (mder  tbe  authority  of  tlw 

Ktentee.for  Uie  same  invention,  on  the  lOlh  of 
ly,  1678.  for  five  years  from  that  day,  al- 
thot^h  In  Hatch,  1878,  tbe  Canada  vMeat 
—  extended  tor  five  vears  from  the  loth  of 
1878,  and  also  (or  five  years  from  tha 
-_  A  May,  1B8S. 
In  Bai»  ^Hgeratti^  Qmtpang  t.  GiOOt,  IS 


Hay.  : 
161b  oi 


BUJfc,    lU    UI6    NUUD     UUUrh,    I  „  - 

Fed.  Bep.  609,  in  regard  to  the  patent  In  aat- 
Uon.  Iff  tbe  present  ault  and  on  tbe  same  facts 
here  presented.  It  wss  held,  on  Uie  strength  of 
the  two  circuit  court  cases  above  referred  to, 
that  tbe  United  States  patent  expired  when  the 
original  term  of  the  CauBdian  patent  expired. 

But  we  are  of  opinion  that,  in  tbe  present 
caa^  where  tbe  Canadian  Statute  under  which 
lite  eitensloDB  of  the  Caoadiau  patent  were 
granted  was  Id  force  when  tbe  United  States 
pirfent  waa  iaaued,  and  also  when  that  patent 
wasappliedfori  and  where,  by  the  Canadian 
Statute,  tbe  extendon  of  the  patent  for  Canada 
was  a  matter  entirely  of  right,  at  tbe  option  of 
the  patentee,  on  his  payment  of  a  required  fee; 
and  whoe  tike  fifteen'  years'  term  of  the  Cana- 
dian patent  baa  been  continuous  and  without 
interruplion,  the  United  Slates  patent  does  not 
expire  before  the  end  of  tbe  fifteen  years'  dur- 
ation of  the  Canadian  patent.  This  is  true, 
allhongb  the  United  Statee  patent  runs,  on  Its 
face,  for  seventeen  years  fixnn  Ito  date,  and  is 
not,  on  its  face,  so  limited  as  to  expire  at  the 
same  time  with  the  foreign  patent;  it  not  being  [10*| 
necessary  that  the  United  States  patent  sboulo, 
on  Its  face,  be  limited  In  duration  to  the  dura- 
tion of  the  foreign  patent. 

In  ffSeiUv  v.  Horm.  H  U.  S.   IS  How.   88 

S  1:601  J,  the  patent  to  Horse  was  issued  June 
,  16w,  for  fourteen  years  from  that  day, 
while  section  OJof  the  Act  of  March  8,  1889  (S 
Stat,  at  L.  854),  vras  In  force,  which  reqnitnl 
that  eveiy  United  Statea  patent  for  an  Inven- 
tion patented  In  a  forelxn  country  should  be 
"llouted  to  the  term  of  fourteen  years  from  tba 
date  or  publication  of  ancb  toreiKn  letters  pa- 
teuL"  Morse  aimlled  for  bis  United  States 
mtnt  April  7, 1888.  He  obtained  a  patent  la 
France  for  hia  invention  October  SO,  1888.  The 
objection  was  taken  In  the  answer  that  tha 
United  States  patent  vras  void  on  Itaface  be- 
cause not  limited  to  the  torn  of  the  French 
patenL  The  circuit  court  held  that  the  patent 
was  not  void,  but  that  the  exclusive  rigbtgrant- 
ed  by  It  must  be  limited  te  fourteen  years  from 
October  80,  1888.  Tbe  some  objection  was 
nrged  in  thb  court,  and  the  same  ruling  was 
nude.    In  Smith  v.  EXf,  5eU.  B.  15  How.  187 


and  was  decided  in  the  same  way.  A  full  and 
InterestlnK  dlscuaslon  of  the  question  Is  to  be 
found  in  Ganan  v.  Bmnd  Manufacturing  Chm- 
pany,  38  Blatebf.  178,  in  regud  to  S  4887. 
which  contains  the  same  word  "limited  found 
in  i^  e  of  the  Act  of  1839,  which  word  U  not 
found  in  g  20  of  the  Act  of  July  8, 1870,  from 
which  g  4887  was  taken. 
Under  this  view,  the  time  of  the  expiration 
U9U.8. 


Hiu.  T.  Chkuoo  a  E.  R  Oa 


ot  the  fonigapaiesAtaty  bo  thown  tar  evldeiica 
it^pai*,  eitber  tliB  reoord  of  tli«  toragn  pUeat 
Itself  ■bowing  itsduntltHi,  oi  other  proper  eri- 
deDoe;aiid  it  uoainote  objectionable  to  show  the 
tiine  of  the  explratlOD  of  the  (oieigD  patent  b^ 

Sring  evidence  ot  extendonB  nicb  u  thoae  In 
e  pTceeot  caw,  and  thua  to  ihow  the  time 
when,  bj  Tirtue  of  such  extenrioni,  the  United 
Btuee  petent  will  expire. 

We  find  in  the  record  in  tbla  cue,  KDoag  the 
pepen  which  it  itales  wen  aubmilted  to  Ute 
coart  under  the  stipulation  abore  referred  lo,  a 
certificate  ot  the  Commissioner  of  patents, 
dated  Jnl^  8,  1888,  appended  to  a  oertifled 
cop;  of  the  United  Stales  patent,  stating  that 
the  term  thereof  is  Umlted  ao  that  it  shall 
expire  with  the  patent  obtained  b;  tbe  pa- 
tentee In  Canada,  No.  6888,  dated  Janaar^  •, 
isn,  for  the  same  inveotliKi;  that  the  proper 
entries  and  correctioos  have  been  made  In  the 
filee  and  recoids  of  the  Patent  Office;  that  it 
had  been  shown  that  fbe  original  patent  had 
been  tost;  and  that  the  ootiflcate  Is  made  be- 
cause  tbat  patent  waa  Issned  without  limltaUon, 
H  reqi^ced  bisection  4867 ot  the  Rertied  Siat- 
otes.  While  it  may  be  propn.  In  a  case  where 
the  dale  of  a  foreign  patent  issued  prior  to  the 
granting  of  a  United  States  patent  to  tlie 
patentee  for  the ' ^~ ' ■"-  •" 


ieinTenn(niamade  known 


a  statement  of  the  limitation  of  its  duration. 
In  accordance  with  the  duration  of  the  torelzn 
patent,  It  does  not  affect  the  TsBditj  of  uie 
Unlled  BUtes  patent  if  such  llmitaHon  is  not 
contained  on  Its  face. 

ItrenUUfrom  VumvUim,  OuMtthtdetrw  <^ 
th»  OireuH  (hurt  mtut  ie  rmtntd,  and  tht  etut 
b  nmandtd  to  that  muH,  vith  a  MrteUm  to 
take  *ueh  further  j^oe»«Ungt  at  ihail  btinae- 
eordanu  with  laio  andwith  the  etiptdation  b»- 
'""n  liepartiet,  abooa  rtftrrtd  to,  and  mot  <»- 
'"*  fit  tnCA  thitopinioR. 


JAUES  J.  HILL,  Afpt., 

e. 

OmOAGO  Ain>   BTANBTON  RAIL- 

BOAB  COSPAirr  IT  i^ 

0se  B.  a  Beportedl  ed.  1T0-17B.): 


L  mt  eonn  has  no  Jurlwllotlon  of  an  appeal,  im- 
leei  the  toansorlpt  of  the  laoord  1*  Died  at  tbe  next 
ten[>  after  Qm  taUnr  of  the  appeaL 

S.  Od  a  motion  to  dlsnilaa  an  appeal  from  ■deerea^ 
K  Is  not  proper  to  doolde  wbether  a  prior  deoree  In 

and  deoraee  made  by  the  elrcuft  oourt,  |Blor  to  the 


viewed  here  on  the  amwal  from  It. , 

OoDeon  odIt  beoonsldered  whan  tliat  appeal  thall 
cone  an  for  Marlns  on  lia  merits 

a  n  doM  not  Bffeot  the  vaUdttr  of  an  appeal 
bondorOte  Integrttgrof  an  appeal, that  the  bond 
mm  to  the  party  acuat  whom  a  dMsee  for  the  re- 
oorerj  at  moner  was  tendered  uid  also  mos  to 
other  Mitlea  defendant  as  obUaeef,  as  to  whom 
the  soft  was  dlvnlsaad  and  ■sBlnn  whom  appellant 
atareeektooMainadeoree  on  the  bearing  ot  the 

i  Ills  not  proper,  on  the  moUoa  to  diamias  an 
■ppaaL  todeoldewiwt  qoeitlone  mube  iDvolved 
M^heWrlna  of  that  appeal. 

iM  n.s. 


APPE4L  from  a  decree  of  the  Circuit  Court 
of  the  United  Stales  for  the  Northom  Dis- 
trict of  Illinois,  for  the  reoovery  of  money,  in 
a  suit  in  equltr  to  compel  the  transf  er  of  Bbarea 
of  stock,  and  dismissing  the  suU  as  to  some  of 
the  defendants. 

On  motions  to  dismiss  appeaU  Mottont 
granted  in  part  and  denied  in  part. 

The  facta  are  stated  In  the  opinion. 

JAusrs.  E.  Walkw  and  w.  O.  Oondr, 
for  appdlees.  In  support  of  motions: 

Ttin  decree  of  June  8, 168S,  was  Anal  as  lo 
all  of  the  defendanta  from  whidi  an  appeal 
could  have  been  taken  and  prosecuted, 

81.  LovU,  /  Jr.  (C  a  &  O).  T.  AwiAern 
JB».  a>.  106  U.  8.  M  Hfl:  «86);  BiMaiek  r. 
BHnk^hoW,  lOS  U.  B.  8  (27:  73);  Orant  v. 
Phanixln*.  Ci>.  lOSU.  S.  428(37:287);  .Pirryay 
T.  amrad.  47  U.  B.  «  How.  »!  ht:  404); 
Wliiting  v.  Bank  of  W.  8.d8  V.  6. 13  PeL  IS 
(10:  83);  XitAoud  V.  Oirod,  46  U.  B.  4  How. 
BOS  (11: 1076):  Tlumeon  -r.  Dran,  74  U.  B.  7 
Wall  842  (19:  94);  Frateh  v.  Shoemaker,  760. 
8.  12  Wall.  97  (30:  270);  Barnard  v.  Gibtoa,  48 
U.  8.  7  How.  650  (13:  MT);  North  Carina  R, 
Ch.  y.  Buaees,  M  U.  8.  38  Wall.  400  (38:  186); 
Oreen  y.  Pitk.  108  XJ.  8. 518  (36:  486);  Bronion 

7.  La  Oroem  A  M.R.  Co.  67  U.  S.  3  Black, 
S34  (17:  847);  StotxOl  v.  Bank*.  Tl  U.  8.  10 
Wall.  S83  (19: 1086);  Todd  v.  Danid,  41  U.  S. 
16  Pet.  6B1  (10: 1064). 

One  defendant  can  appeal  if  he  hare  a  ser- 
erable  Interest 

Fdrgay  y.  Conrad,  47  U.  8. «  How.  901  (18: 
404);  Withmbviry  t.  IT.  A  72  U.  8.  S  Wall  81S 
(18:  6110;  Oermain  v.  Maem,  79  U.  B.  12  WaU. 
369  (20:  8HI);  Milner  v.  MeJe,  MS  U.  8. 3S8  (34: 

The  appeal  prayed,  bom  the  decree  of  Jane 
6,  1886,  was  not  prosecuted  bj  filing  the  trans- 
cript of  the  reoord  at  the  next  term;  and  It  Is 
now  too  late  to  give  Jurisdiction. 

Sdmetuon  t.  BroomMre,  74  U.  a  7  Wall 
806  a«:  «);  HamOtm  t.  Moort,  8  U.  S.  8 
Dan.  Sn  Q:  WSi\  Blair  v.  MOUr.  4  U.  8.  4 
DalL  SI  (1:  734);  U.  B.  t.  Bod^e^U  U.  B.  S 
How.  B84  ai:  714;  VOiabolot  t.  U.  8.  47  U. 
a  6  How.  90  US:  803);  JT.  8.  v.  Otfry,  47  U. 

8.  6  How.  Hi  (18:  868):  The  Virginia  t.  Wat, 
60  U.  B.  18  How.  IKS  (10:  094);  U.  8.  t.  Be 
Padueo,  61  U.  a  20  How.  861(16:830);  Fo«ey 
ef  Va.  ins.  (3>.  t.  Uordeeai,  62  U.  a  31  How. 
»»  (16:  8S);Jfssa  v.  17.  8.  67  U.  8.  2  Black, 
731  (17:  800);  U.  8,  t.  Oomee.  86  U.  8. 1  Wall. 
690  0.^■.  677);  Oiffro  v.  P".  &  70  U.  a  8  WaU. 
46  (18:  168);  Mtutina  t.  CbensiM,  78  U.  B.  6 
WaU.  800  (18: 810). 

The  appeal  from  the  decree  oonftrmlug  the 
master^  r^nrt  cannot  bring  np  for  reriew 
any  qoestlOns  except  those  which  were  decided 
since  the  flsal  decree. 

Tamer  v.  Farmen  Lean  d  T^tut  Oo.  106  U. 
8.  503  (27:  278);  Ban*  t.  Jowa  GnU.  &  a>.  86 
U.  B.  713  0M:  «41);  Bagtngtm  y.  Banes.  89 
n.  S.  M  (34:  881):  OnXard  t.  Hvifhat,  68  U. 
a  1  Wall.  76  (17:  B61);  Porter  j.  FOUimTg 
Asamwr  JUW  Cb^  130  U.  a  677  (80: 640):  CMy 
T.  Bud^nan,  90  U.  a  98  Wall.  4S8  (Bl:  143). 

Mr.  OordoB  E.  OoU.  foe  i«pelkat,iB  op- 


^Goo^Te 


170-m  SnPBKua  Covbt  or  i 

The  decTM  of  Jnne  8, 188S,  wu  not  a  flual 

BMlaiek  <r.  Brinierhoff,  100  U.  S.  8  (97: 78); 
Pbrmv  V.  Qmrad.  47  tJ  a  0  How.  301  (12: 
404);  OntlglUad  y.  WOtm,  59  U.  B.  18  How. 
IM  (IS:  m);  77ia  Palmyra,  28  U.  S.  10  Wheat. 

BOS  (0:  srmi  &»k  T.  bumM,  ao  u.  s.  i&  how. 

B88  (IS:  ew);  Uvmitton  t.  StairUhorp,  W  D. 
B.  9  W&ll.  lM(11:»0Ci);  Arfa'MT.FMint^utf, 
47  n.  S.  It  Bow.  SM  (12:  400):  PuWom  v. 
GhTittian.  47  U.  8.  ft  How.  209  (12:409);  5An»- 
OTd  T.  fiOfon.  48  U.  S.  7  How.  000  (12:  BST); 
TAMMtm  T.  Dean,  74  U.  S.  7  WkU.  8^  UB^H); 
0iri)i«a  T.  RnoxInM.  Oo.  87  U.  B.  2  Black,  (^ 
(17:  84»:  JTorfA  Carolina  71.  Oo.  v.  Amlww,  00 
U.  S.  SS  WalL  400  (28:  136);  (7n!«n  t.  K(k 
108 17.  8.  018  (26;  480);  Bt.  Louit^.  M.  A  8. 
R.  Oo.  T.  BeuOtem  Bxp.  Co.  106  U.  8.  M  (37: 
088);  Daintto  t.  £m<fa»,  110  U.  3. 68(80:  800). 

One  MTtJ  bavlDg  a  commoD  Inlereat  cannot. 
In  a  volt  in  equity,  appeal  while  the  case  re- 
malna  undetermined  M  to  other  partiea. 

U.8.Y.  (7ftwui*,02U.ailHow.88(18:087); 
MeUair*aim,UC6teB,S8(a):Pl:etv.MeOraw, 
21  Wend.  667;  Tbdd  t.  Amid,  41  U.  8.  16 
Pet  681  (10: 1054);  Wtt!unbury  v.  U.  B.  73  U. 
B.  0  Wall.  818  (IB:  618);  Germain  y.  Jfaton,  79 
U.  S.  12  Wall.  208  (30:  883); HW^Tni  t.  Bank 
ofO.&ZiTJ.B.  11  Wlieat.  414  (8:  508);  Ma»- 
Urmm  v.  Htrndon.  77  TJ.  S.  10  WalL  416  (19: 
80%;  Bimpion  ▼.  Qndey,  87  U.  a  20  Wall 
162(22:^. 

Tbe  appeal  from  tbeflna]  decree  of  1S87  does 
bring  up  loi  review  eveiy  question  wbich  was 
detenniDed  i>j  anj  Interlixiuiorr  (vder  or  de- 
cree made  dimng  tbe  pendencvof  thU  suit. 


D.  S.  6S2  (27:  278};  Sam  v.  &wa  Cent.  R  Co. 
96  V.  8.  718  (34:  Ml);  Bon*  of  TT.  B.y.  Smith, 


III  thfa  case,  on  tlie  8th  of  June,  1685,  a  de- 
cree was  made  hy  the  conrt  lielow  In  the  fol- 
io wing  language: 
'Tui  cause  c 


"Tim  cause  cominr  on  for  Onal  tearing 
upon  tbe  pleading*,  depodtioni,  and  doca- 
mentorr  endeoce  produced  before  the  court. 


r  on  for  final  bearing 
_  .  aepodtioDi,  and   ' 

B  produced  before  the , 

wbaTlDg  been  argued  br  connael, 
anu  uje  court  being  niffldeot^  advued  In  the 
premises.  It  is  ordered  and  decreed,  that  the 
oomplalnaofs  Mil  be  dlmisaed  for  want  of 
equl^  as  asalnflt  the  defendants  William  C. 
Qoudy,  Voloer  C.  Turner,  Georce  Chandler, 
Samuel  B.  Chase,  Ebeeezer  -BuckiDg-bBm, 
John  DeEoTen,  John  J.  Johnson,  B.  8.  Merrill, 
the  North  Chicago  City  Railway  Company, 
and  the  Chicago,  Milwaukee  and  St.  Paul 
Railway  (Company,  with  their  costs  to  be  taxed 
by  (he  clerk.  It  ia  further  ordered  and  de- 
creed that  so  macb  of  the  ooeiplalnant'B  bill  as 
relates  to  tbe  oertillcale  of  one  hundred  and 
ten  and  two  thirds  shares  of  the  capital  stock, 
issued  to  A.  B.  BUckney  &  Company,  dated 
September  aoth,  1681,  be  dismissed  for  want 
of  eqnlty. 

"It  is  further  ordered  and  decreed,  that  all 
relief  be  denied  to  tbe  complaioaot  uponall  niat- 
tecB  and  things  Id  controversy  herein,  except 
as  to  the  amount  of  money  paid  by  the  defend- < 


I  Uhited  Btahh. 


Stickney  &  Company,  of  May  38th,  1880;  and, 

for  the  purpoae  of  ascertslnlns  said  amount  of 

money.  It  is  ordered,  that  this  cause  be  retained 

as  to  the  other  defendants,  and  that  it  tie  and  la 

hereby  referred  to  Henry  W.  Kshop,  one  ot 

the  masteia  In  chanceij  ot  thia  court,  to  take    [iTgi 

additional  testimony  aa  to  annh  amount,  and 


ther  decree  will  be  rendered  sa  may  be  equt- 
uble. 

"It  la  further  ordered,  that,  for  the  belter 
discovery  of  tbe  matten  afonaald,  the  partiea 


to  produce  before  the  aald  master,  upon 
cam,  all  deeds  or  books,  papers  andwrittoss  in 
their  custody  or  power  relHtlng  thereto,  and  are 


be  examined  on  oath  as  the  said  master  shall 
direct 

"And  thereupon  the  complainant  prays  an 
appeal  to  tbe  supreme  court,  which  Is  allowed 
upon  bis  flllng  a  bond  In  the  peusl  sum  of  flra 
hundred  dollars,  with  provisions  requirnl  by 
law,  and  with  security  to  be  approved  by  the 

The  bond  thus  referred  to  wss  not  eiven,  nor 
was  (he  appeal  perfected,  nor  was  tbe  record 
filed  in  this  court  at  its  October  Term,  188S. 

On  tbe  14th  of  July,  1887,  the  maaler  la 
chancery  having  made  a  report  In  pursuance 
of  the  directions  of  tbe  decree  of  June  6, 1886, 
and  exceptions  having  been  taken  Iherelo  by 
both  partiea,  the  court  made  tbe  following 
decree: 

"It  Is  ordered,  adjudged  and  decreed  aa  fol- 
lows, tIz.  :  that  tbe  exceptloiis  of  both  the  com- 
plvnaat  and  the  defendant  tbe  Chicago  and 
£vauBton  Railroad  Company,  to  the  report  of 
the  master  In  chancery  filed  herein  on  the  Slst 
day  of  Jaouaiy,  1887,  be  and  tbe  name  are 
heret^overruled,  and  the  said  report  approved 
and  uBnued;  that  said  Chicago  and  BvaaBton 
Railroad  Company  do  forthwrih  pay  unto  said 
complainant  tbe  sum  ot  sixty-five  hundred  and 
thirteen  dollars  It6,513),  together  with  interest 
upon  the  same  from  Ibe  thirtieth  day  of  Jan- 
uary, 1887.  at  tbe  rale  of  six  per  cent  per 
annum,  and  alno  coats  of  said  relercnce  to  the 
mnsler.  to  be  taxed  by  the  clerk  of  Ibis  court, 
and  also  the  costs  of  Uiis  suit,  for  wbich  plain- 
tiff may  have  execution. 

"It  is  further  ordered  and  decreed,  tbat  all 
other  relief  prayed  in  the  complainanl's  bill  be 
denied  as  against  said  defendant  the  Chicago 
and  EvaostoQ  Railroad  Company,  and  that  the 
complainant's  bill  be  dismissed  out  of  court 
for  want  of  equity  as  against  the  remaining 
defendants,  T.  W.  Wadsworth,  Edwin  Walker,  ,  ^mi 
Elijah  K.  Hubbard,  J.  C.  Easton.  Julius  Wads- 
worth,  Hugh  T.  Dickey,  J.  Mlllbank,  Jamci 
Btillman,  ^mes  T.  Woodward,  E.  L.  Frank, 
William  Rockefeller,  Elelab  Cbamberlaio,  and 
Qeorge  Smith,  with  their  reasonable  costs,  to 
be  taxed  by  tbe  clerk,  and  that  they  have  ex- 
ecution therefor  against  the  said  complainant 

''And  thereupon  the  complainant  prays  an 
appeal  to  tbe  tiupreme  Court  of  the  United 
States,  which  is  allowed  upun  bis  filing  abond 
in  the  penal  sum  of  five  hundred  dollars,  with 
proviaioUB  required  by  law,  luid  with  securi^ 
to  be  approved  by  Ibe  court" 

Thia  appeal  was  perfected,  an  appeal  bond 
1MD.S. 


HuoTBB  Fnti  Im.  Co.  t.  KcnoABD. 


«u  given,  and  Ibo  record  wu  Bled  Id  tbii  mnirt 
<m  the  ITtb  of  October,  1B87.  The  oblicon  in 
that  appeal  bond  ue  Jamea  J.  Hill,  W.  P. 
Clough,  and  E.  Bawjer;  the  obljeete  are  the 
Chicago  and  Evaoiton  Railroad  CompaQT,  Ute 
Chicago,  Hllwaakee  and  St  Panl  Bdlwaj 
Company,  the  North  Chicago  d^  Railway 
Company,  WIlBam  C.  Ooudy,  Volney  C,  Tnr- 
ner,  John  DeEoren,  George  Chandler,  T.  W. 
Wadswortb,  Edwin  Walker,  EUlah  K.  Enb- 
bard,  Samuel  B.  Obaae,  Ebeneser  Buckiiiehatn, 
Jobn  J.  Johnson,  J.  C.  Eaeton,  S.  a  Henill. 
Julftii  Wadawortb,  HojA  T.  Dlck^,  J.  HIU- 
benk,  James  BtUlman,  Jamea  T.  Woodward, 
£.  L.  Frank,  William  Rockefeller.  Belah 
Chamberlain,  and  Oeoive  Smith.  T^e  condi- 
tion of  the  btmd  la  as  fwlowB; 

"  Whereat,  lately,  at  the  Jnly,  IStlT,  Term  of 
the  United  Sutea  Circuit  Court  for  the  North- 
ern Dlatrict  of  Dllntda.  in  a  ault  depending  In 
said  court,  wherein  said  James  J.  HID  waa 
complainant  and  the  Cblcacs  and  Eranaton 
Railroad  Company  and  the  ouier  above  named 
Abligeea  of  this  bond  were  defendants,  a  decree 
waa  rendered  from  wblch  the  aaid  Jamea  J. 
HIU  haa  taken  an  appeal  to  the  Bapreme  Court 
of  the  United  States;  JPots,  the  condition  of  tbe 
above  oblieatlou  la  anch,  uiat  if  the  add  Jamea 
J.  Hill  ahdl  proeecQte  bis  appeal  with  effect, 
and  answer  an  costs  if  be  fails  to  make  bia  plea 
good,  then  the  above  obligation  to  be  void; 
otherwise,  to  remain  In  full  force  and  virtue." 

Four  motions  are  now  made.  One  is  a 
[174]  motion  bv  the  Chicago  and  SvaQstou  Railroad 
Companv,  T.  W,  WadaworUi,  Edwin  Walker, 
BllJEiJi  K.  Hnbbfcrd,  and  J.  C.  Easton,  to  dts- 
inlu,  aato  each  of  them,  the  appeal  ^m  the 
decree  of  June  8,  188S,  on  the  ground,  among 
others,  that  the  transcript  of  the  record  was  not 
Sled  in  this  court  at  October  Term,  1865. 

Thit  motion  mvtt  prevail.  It  is  well  settled, 
by  repealed  dedsiona  of  this  court,  that  It  has 
no  Jurisdiction  of  an  appeal  unless  the  tran- 
script of  tfae  record  Is  flied  here  at  tbe  next 
term  after  the  taking  of  tbe  appeal.  Tbe  ap- 
peal in  the  present  case  was  prayed  in  open 
court  on  tbe  81b  of  June.  1886.  Credit  Go.  v. 
ArkatiKU  Omt.B.  Go.  12SU.8.358[anl«,448], 
and  caaee  there  dted. 

Tbe  second  motion  ia  by  the  North  Chicago 
City  Railway  Company,  tbe  Chicago,  Milwau- 
kee and  Bt.  Paul  R^way  Company,  WilUam 
C.  Goudy,  Volney  C.  Turner.  George  Chandler, 
Samuel  B.  Chaae.EbeoezerBuckinghani,  John 
DeKoven,  John  J.  Johnson,  and  8.  8.  Merrill, 
to  dismiss,  as  to  each  of  them,  the  appeal  from 
the  decree  of  June  8,  1885,  on  the  ground, 
among  olhers,  that  tbe  tmnacript  of  tbe  record 
was  not  filed  here  at  October  Term ,  1883.  Thit 
pwtion  Ugranted.  for  the  reason  before  staled. 

Tbe  third  motion  ia  by  the  North  Chicago 
City  Railway  Company,  tbe  Chicago,  Milwau- 
kee and  Bt.  Paul  Railway  Company,  William 
C.  Goiidy, Volney  C.  Turner,  G«orge  Chandler, 
Samuel  B.  Chase,  Ebenezer  Buckingham,  John 
DeEoven,  John  J.  Johnson,  and  B.  S.  MerrHI, 
to  dismiss,  aa  to  each  of  them,  the  appcnl  from 
tbe  decree  of  July  U,  1887,  on  the  folk>vrlDf 
grounds:  (1)  that  the  decree  of  June  8, 1880, 
was  a  final  decree  aa  to  them;  and  (2j  that  tbe 
bond  filed  on  the  appeal  from  the  decree  of 
July  14,  1887,  does  not  show  that  It  vraa  ^led 
In  pursuance  of  the  decree  of  June  B,  1880,  but 
129  U.S. 


redtee  only  an  appeal  from  the  decree  of  July 
14,1887. 

It  la  not  proper,  on  a  motion  to  dlamiM  the 
appeal  ftom  the  decree  of  Julv  14, 188^  to  de- 
<aan  whether  the  decree  of  June  8, 1886,  waa 
a  final  decree,  or  what  orders  and  decreee  made 
by  the  circuit  court  pricff  to  tbe  maUng  of  the 
decree  of  July  14,  1887,  can  be  reviewed  here 
on  the  appeal  from  the  latter  decree.  Those 
queationa  can  only  be  considered  when  that 
appeal  shall  come  up  for  bearing  on  Its  merits. 

The  fourth  motion  la  by  the  Chicago  and 
Evanston  Railroad  Company  T.  W.  Wada- 
wortb,  Edwin  Walker,  Elijah  E.  Hubbard, 
and  J.  C.  Easton,  to  dismiss  the  appeal  as  to 
the  decree  of  Jnly  14,  1 887  on  iheeround  that 
the  Chicago  andEvaneton  Rallroaa  Company, 
being  tbe  sole  party  against  whom  the  decree 
of  Jnly  14, 1867,  waa  rendered,  ought  to  be  tbe 
sole  obligee  In  the  appeal  bond,  tbe  other  per* 
sons  named  In  tbe  bond  aa  obllgeea  not  being 
parties  to  the  appeal;  that  tbe  only  matter  which 
can  be  brought  Defore  thiaoonrt  for  review  is  as 
to  the  amount  fixed  by  the  decree  of  July  14, 
1887,  and  which  the  Chicago  and  Evanston 
Railroad  Company  waa  adjudged  to  pay;  that 
tbe  decree  of  June  8,  1880,  was  final  as  to  the 
other  questions;  and  that  the  appeal  from  the 
decree  of  July  14,  1887,  should  be  limited  to 
that  decree,  and  proper  orders,  as  to  bond  and 
otbernlse,  to  that  end,  should  be  made. 

Wb«  

Deal  boi  . 
t  as  obligees. 
_ppetIaDt  will  i_.  , 
peal  from  the  decree  of  July  14, 1887,  looblain 
adecreeagainst  the  persons  making  this  motion; 
and  it  cannot  aSecA  tbe  validity  of  the  bood  or 
Qie  Integri^  of  the  appeal,  either  as  respects 
the  Chicago  and  Bvansion  Railroad  Company 
or  the  other  parties  making  the  motion,  that 
the  bond  runs  to  the  obligees  named  In  it. 

Tlie  motion  murt ,  therffcrt,  be  denied  in  that 
respect,  a*  it  mutt,  alto,  m  regard  to  the  ot/ier 
mmmd*  alieged  for  Oie  motion,  for  t~ 


THE  HANOVER  FIRE  INBURANOB 
COMPANY  OF  NEW  YORK  bt  ai.. 
Fiffi.  in  Err,, 

JOHN  EINNEARD  bt  al. 

(See  B.  a  Reporter^  ed.  in,  tTt.) 

Brutal  qfteparate  trial^^riedietion  to  revieu, 

1.  nie  action  of  tfaa  alroolt  oourt,  tn  refnstUK 
pialDtJA  Id  error  aseparate trial.  Is  not ojteD  to  re- 
view, upon  a  writ  of  error,  wbere  tt  appeais  that 
ttasTalueotthemattarlD  dlspale  la  Dot  auDlaleDt 
to  Bl*e  (hta  oouTtJnrlidkrtlOB. 

a.  A  writ  or  error  cannot  be  maintained,  under 
iubdlrWon  1  of  aootlOD  tM  of  the  Bevlsed  Statatea, 
wberotbe  Judgment  was  not  rendered  lna'*oase 
bmugbt  on  Bcoount  of  tbe  OepHvatlon  of  any  ilfrbt, 
EoivUette  or  tmmunltr  ncnired  hf  the  OooantuOoii 
ol  tbeOnltod  States,  or  of  anr  n«ht  or  prlvllase  o< 
a  oHUen  at  the  United  aiates. 

[No.  11S9.1 
auimitud  Jan.  7, 1889,    DteUeiJan.  tl,  089. 


iT^-iat- 


ComtT  or  THB  Urttzd  BrAn 


Oor.  Temm, 


Pr  ERROR  to  the  Ctrcnit  Court  of  the  TTniled 
States  for  the  IMatrlct  of  Kaiuu,  to  nvlew 
tadgmeata,  fle*enll]r  rendered  agaiiwt  plaint- 
iffs in  enor,  npon  policie*  of  iiwuiBiice. 

Oo  tnotioii  to  diBmiaa.     Oranttd. 

The  facts  are  alated  In  Uw  opinion. 

Jbwra,  A.  t.  Bentl^,  AAn  W.  Dqfbrd 
and  W.  Uta^fitld  for  delendanU  In  eiror,  In 
•upport  of  motion. 

Mann.  Q.  W.  OotteHa,  Sami  ShelUbM- 
Mr,  and  i.  M.  WUwm  for  r'-'""**'  In  error, 
moppodtlon. 

Mr.  Chi^  Jvitiet  FnUev  dellveted  the 
opinion  of  ine  court: 

John  Kiiuieard,  Lndk  U  Lotrd,  W.  H. 
WlUlanu,  a.  H.  Embiy,  and  Bnaan  H.  FhQ- 
Upa  biought  suit  In  the  Dlatrict  Court  of  Frank- 


Western  Insnranoe  ComMny  of  Toronto, 
Canada:  and  against  tbe  Hanover  Fire  Inanr- 
ance  Onnpanf  and  the  Citizens' Fire  Insannce 
Company  of  New  Trak;  upon  three  sereral 
poUdea  of  Insnnnoe,  ita  tS.SOO  each,  wUcli 
three:  caoMwere  traniferred.  In  October,  1886, 
on  tlie  gioimd  of  divrase  dtiienahip,  to  the  Cir- 
colt  Court  of  the  United  Stales  for  the  District 
of  Kanaas,  where  Xtaj  were  discontinued  aa  to 
Lucia  H.  Laiid  and  Q.  H.  Embir,  leaving-  as 
plaintifb  the  defendants  in  error  here.  Upon 
the  lath  of  December,  1687,  tbe  court  oidem). 
the  defeodania  eererally  otriectlng  and  except- 
ing that  the  cases  he  cmtaoudateo  for  trial;  and 
they  were  accordin^y  tiled  together,  eeporala 
Teraicts  being  letnnted  In  favor  of  the  Phasali 


dered  thereoo.  To  rereiae  the  Judgment  against 
the  latter  this  writ  of  error  was  prosecuted, 
whicli  defendants  in  enor  now  move  to  dla- 

It  la  contended  on  behalf  of  plalntUTs  in  er- 
ror that  tlie  Uueecasea  were  independent  and 
different  from  each  other,  both  aa  to  the  nounds 
of  action  and  ai  to  the  defenses,  the  [uainUlIs 
only  being  tbe  aame  and  tbe  loasei  occastooed 
by  tlie  aame  flie;  tliat  the  circuit  court.  In  con- 
BOlidMIng  tbem,  abused  the  discretion  reposed 
In  it  under  sectfcm  991  of  the  Revised  Stamb^, 
which  pioTldea  that  "when  catiiea  of  a  like 
natme  or  nlattre  to  the  same  question  are 
pending  before  a  Court  of  Ibe  UnlUd  States  or 
of  any  Territoiy,  the  court  may  make  such 
orders  and  m)ee  ooocemlng  proceedings  ttaeitt- 
Id  aa  tuxj  be  conformable  to  Uie  usagee  of 
courts  for  avoidiog  uuiecenaiy  coats  or  delay 
In  tbe  sdminlatraUoD  of  Josdce,  and  may  con- 
solidate said  cansea  when  it  apneais  reasonable 
to  do  so,"  and  that  Uiereby  tike  plalntifia  In 
error  were  deprived  of  due  procea  of  law,  that 
la,  of  a  trial  by  Jury  accoMlng  to  tbe  settled 
comae  of  Judidal  proceedinga  in  like  caaea. 

But  the  action  of  the  court  in  refusing  i^alnt- 
Ub  In  error  a  separate  trial  la  not  open  to  re- 
view upon  this  writ  of  error,  since  It  appears 
that  the  value  of  the  matter  in  dispute  Is  insuf- 
fldentto  give  this  court  Jurisdiction;  nor  can 


In  a  "case  InouKhtau  account  of  tbe  depriva- 
tion of  anv  right,  privilege  or  immunity  se- 
cured by  tbe  ConatituHon  of  the  United  Staler 
or  of  any  right  or  privilege  of  a  tMiea  of  the 
United  Stales."  Oogtuiaif.  fbnlm*,  128  U.  8. 
l»lJantt,4M]. 
7m  motion  mutt  ie  granted  and  t&e  lerit  ^ 
Ui*  to  ordtrti. 


WILLIAM  P.  MARROW  vs  ai.,  Ftffi.  m      ^j,^ 

JOSEPH  B.   BRINBLST  m  a. 

(Bee  a.  a  Bepcaler^  ed.  ITB-lffiJ 

Banew  ef  ttate  jndgmeni»—jiiritdietio% 


of  a  tedeni  queeuon  wia  dbcmtt  to  the  deter- 
mlnatton  ol  a  oaus^  and  that  tt  was  aetnallv  de- 
ddeO,  or  that  tbe  Judgineat,  ss  rendered,  oonld  not 
have  be«s  gtna  without  deofdliis  It,  tUs  eouitbas 

ojorisdlo&onot  a  writ  of  enor  to  a  statB  ooort. 

t.  Nor  can  JiiilidlDtiini  be  retained  apon  Uiesiw- 
MStioit  that  If  the  slate  ooort,  prooMdlns  opcm 
the  pilnolples  of  seneiBl  law  oiilr,  were  found  to 
have  «ned  in  the  rendraon  of  Its  deoree.  tbe  State 
had  thereby  dMoived  the  plalntUa  In  error  of  ttaeb- 
proper?  wltboiit  due  pkmn^ 

tNo!  IMS.] 
BubmOttd  Jan.  7, 1B89.    DeeidtdJan.  tl,  18B9. 


K  ERROR  to  the  Supreme  Court  of  Ap- 
.leals  of  the  Stale  of  Virginia,  to  review  a 
decree  of  that  Court  affirming  a  decree  ctf  the 


deeds  to  the  purchasers. 

On  motltm  to  dismiss,  for  want  of  jurisdic- 
tion.   DUmUmd. 

Tbe  facta  are  stated  in  the  cq>lnion. 

Jbfsra.  Alfred  P.  Thorn.  ThamoM  TbM 
and  Rioluwd  Wftlk«  for  defendaula  in  er- 


Mr.  OhitfJvMea  Fnllwddlvered  the  opin- 
ion of  the  court: 

In  1870  certain  suits  wore  pending  In  tbe 
arcuit  Court  of  the  Oonn^  of  XUiabetb  City, 
Virginia,  brought  by  judgment  creditors  of  one 
Parker  Weet  to  subject  his  lands  to  the  ai^is- 


thelieos  against  them.    Theaecaosesw 

soltdaied,  and  proceeded  to  decree  In  Beptem- 
ber,  1870,  ftn  an  account  of  oil  the  real  estate 
of  said  West,  Its  annual  value,  and  tlie  liens 
thereon,  under  which  a  report  vraa  made  by  a 
commissioner  showiog  tbe  judgmenta  uuiRt 
Weet  and  tbe  lands  belonging  to  blm  ana  Ibelr 
annual  and  feoaimple  value,  and  that  the  rents  iVn\ 
and  prtdta  would  not  satisfy  the  liens  In  five 
yean;  which  retort  waa  conflnned  by  decne 
entered  May  A,  1871,  which  also  i4)pointed 
■pedal  commiiiionera  to  sell  said  lands,  In- 
U9C.S. 


),  Google 


Habboit  t.  Bbihxlbt, 


ira-in^ 


eluding  "  all  the  Interect  of  Parker  West  tn 
tbat  certain  tract  of  land  kaown  u  '  Newport 
News,'  cnntatnlog  800  acres,"  etc  Tbia  land 
had  been  »otd  June  SO,  1864,  apon  proceedings 
against  West  under  the  CoDOMrnQon  Act  ol 
'  '  ""  "*"  --'  -.  deed  bad  been  oxeculed 
e  purchasers  February  10, 


tbe  UtigatioD,  and  one  of  the  JudjpnenM  counted 
on  hM  been  recovered  as  earlf  as  IMl.  West 
died  Id  December,  1871.  ana  on  the  itit  of 
Uaj,  1678,  the  following  decTM  wu  entered 
tn  (aid  oonsolidated  cause: 


E.  Mb  wife,  Elizabeth  R.  West,  Oeorge  B. 
WeM,  BDd  M.  Smith  and  Ulasouri,  his  wife, 
the  said  Mary  E.  Marrow,  Elizabeth  K  West, 
6.  B.  West,  and  Missouri  Smith  being  the 
heirs  at  law  of  the  said  Parker  West,  to  be 
made  parties  defendant  to  time  causes,  the  said 
William  P.  Marrow  and  H.  E.  his  wife,  E.  R 
West,  G.  B.  Went,  and  H.  Smith  and  Hiseouri, 
his  wife,  ore  hereby  made  putiee  defendant  ta 
these  causes,  wltb  leave  to  file  their  answers. 
This  cause,  then,  this  day,  again  came  on  to  be 
heard  on  ue  papers  former^  read  and  on  the 
report  of  Special  Oommladoners  0.  K.  Mallory, 
Thomas  l^bb,  and  Q.  M.  Peek  of  the  Bales 
made  by  them  under  a  former  decree  In  theae 
canae^  to  which  report  do  exceptions  "  — 
beat  flled,  and  wm  antued  bv  oonnnl.  uu 
constderattcm  whereof  the  court  doth  adjudge, 
order,  and  decree  that  the  said  report  and  tne 
•ales  reported  ther^  be,  and  the  m 
hereby,  conflrmad," 

The  sale  of  a  portion  of  the  Newport  News 
land  in  controver»y  here  was  confirmed  liy  tbat 
decree;  and  (he  sale  of  the  remainder  irss  made 
thereafter,  and  reported  to  tho  court,  and  the 
sale  confirmed  In  October,  1878. 

In  January,  1886,  W.  P.  Matiow  and  Mary 
E,  hl>  wife,  Oeorge  B.  Weat,  and  IDseouri 
Smith  filed  their  bill  of  oomplidnt  In  the  state 
drcolt  oonTt,~seektng  (o  set  aside  the  decrees  of 
UaT  4, 1871,  and  l&y  4, 1873,  and  the  deeds 
which  had  been  made  to  purahasers  of  lands 
tberannder:  inslstlog  that  Wett's  title  had  been 
devested  by  the  confiscation  proceedings,  and 
"    Ing  tbat  (hey  never  appeared  in 


aUegfait  - 

•cOldaled  c  .    ,  , 

attoroey  at  law  to  r^tresent  them,  and  that  no 
proceM  was  ever  served  upon  them,  and  (Aug- 
(ng  frand  in  the  entry  of  their  appearance. 

iFpon  the  Unal  bearing  thdr  bill  was  dls- 
mlned,  and  they  proaecuted  an  appeal  (o  the 
Supreme  Court  of  Appeala  of  Tirgbda,  which 
court  afOrmed  the  decree  of  the  court  below, 
holding  that,  as  between  the  hairs  and  the  pur- 
diaaers  the  fcHmer  were  boood  by  the  redtals 
of  the  decree  of  Hay  4,  1872;  and  that,  upon 
the  evidence  aUunde  the  record,  the  heirs  were 
estopped  b^  loeAct  aikd  bj  conduct,  to  dalm 
title  as  aninst  the  pnichiaen  who  were  codi 
in  good  faith  for  value  and  without  notice. 
The  Gomplalnaula  filed  a  petidon  for  rehearing 
In  the  conrt  of  appeal^  in  whicb  tbey  stated 
"that  on  the  ITth  d^  of  U^y,  1888.  In  the 
above  eottUed  came  a  decrea  was  entered 


simply  afOrtnlnc  the  decree  of  the  lower  court 
entered  on  the  36th  day  of  October,  1886,  dis- 
missing the  bill  of  the  plaintifCs  below  for  rea- 
sons stated  In  the  opinion  of  the  court.  The 
reasons  staled  are  baaed  upon  the  equitable 
doctrine  of  estoppel  in  pait  and  Innocent  pur- 
chaser for  value,  without  notice,  the  langiiBge- 
of  the  oplnloa  upon  these  points  being  as  fol- 
towja:  (a)  '  Having  kept  a  sinister  silence  when 
they  sboiild  have  spoken  with  candor  and  cour> 
age,  equity  now  cloaes  her  door  and  leaves  them 
to  obtain  from  a  court  of  law  what  they  can.' 
(A)  '  That  as  against  an  innocent  purchaser  for 
value,  without  notice,  a  court  of  equity  is 
without  Jurisdiction,  and  will  refuse  to  give 
any  assistance  whatever,  leaving  the  party  to 
enforce  his  technical  rluhts  at  taw.' "  'The  re- 
hearing was  denied,  and  the  writ  of  error  sued 
out  of  thia  court,  a  motion  to  dismiss  which  is 
now  before  us.  In  the  petition  for  the  allow- 
ance of  this  writ  it  is  said  tbat  the  final  Judg- 
ment of  the  court  of  appeals  against  plaintiffs 
In  error  was  rendered  in  a  suit  "wbeivln  was 
drawn  in  question  a  right,  title,  privfleee,  and 
immunity  to  real  estate  arising  upon  the  con- 
siruction  of  the  Act  of  Congress  of  the  United 
Stales  appioved  July  17,  1862,  entitled  'An  llSH 
Act  to  Suppress  Insurrection,  to  Punish  Trea- 
son and  Rebellion,  to  Seize  and  Oonfiacale  the 
Property  of  Bebels,  and  for  Other  Purposes,' 
and  the  joint  reeolation  passed  concnitently 
tberewitli,  and  the  decision  is  against  the  right, 
title,  privilege,  and  immunity  claimed  under 


We  do  not  so  understand  this  record.  Ooiw 
ceding  that  West's  title  to  the  particular  lands 
had  been  devested  by  the  sale  under  the  con- 
fiscation proceedings,  and  that  the  Interest  of 
the  heirs  remalneo  unaffected  thereby,  yM,  if 
they  were  ccmcluded,  under  the  drcumstancee, 

Sr  the  decree  of  Hay.  1879,  or  upon  the  jnln- 
pies  of  estoppel  and  laches,  tbat  disposed  of 
their  case  adversely  to  them;  and  It  was  upon 
these  grounds  that  the  Virolnta  Courts  pn- 
ceedef  and  not  upon  anv  dedslon  against  a 
right,  tiUe,  privilege,  ana  Immimily*  claimed 
under  the  ConstihUion  or  any  statute  of,  or 
authority  exercised  under,  the  United  Stales. 
It  was  oxdy  If  the  dedslon  had  been  oUierwisa 


cislon  of  a  fi  . 

the  determination  of  the  cause,  and  tbat  it  w 
actuiUly  dedded,  or  that  the  Judgment  as  ren- 
dered could  not  have  been  given  without  de- 
dding  H,  this  court  has  no  Jurisdiction  of  a 
writ  of  error  to  a  state  court.  In  this  case  the- 
Jndgment  ai  rendered  Involved  the  decision  of 
no  such  question,  and  none  such  was  actually 
decided. 

Nor  can  jurlsdlcticm  be  retained  upon  the 
suggestion,  made  for  tbe  first  time  in  thls- 
court,  that  If  the  court  of  appeals,  proceeding 
Dpon  tbe  prindples  of  general  law  tmlr,  vers 
foimd  to  iMve  erred  in  the  rendition  of  Ita  de- 


neprocees. 


Digilizcd  by  Google 


BupBxiai  OouBT  or  thk  UflirKD  States. 


Oct.  1 


Ht  partt! 

Ik  the  Hatter  of  THE  FABHEBS'  LOAN 
AND  TBUBT  COMPANY,  FtHHoim. 

(See  B.  a  BepoTter'i  eO.  XI6-RU.) 

AppeiUtible  order — fwerfwr**  earfMeofa — when 
firtt  Uen—judieiiU  HaerOion— right  iff  appeal 


itehta,  mar  ba  aiipealed  frmn. 

!.  An  order  «nthorMny  t,  r^oelvet  of  >  itStwvf 
«oiiilMtrtoborTOWAaaiDOt  ii>0D«7  0nlil«  oertUI- 


-_— ,  and  HreaODK  tbat  the  m—~.  .— .  ^  „ 
lint  lien  on  Uw  propert}',  SMde  otter  a  deoiee  of 
■* ' -"  — Je  of  tbe  N(H«r^,  bofcuidi  flnal 

nMh  order  and 

tbe  ptOTlBlOD  autliorlMd 
Itm  apOD  tbe  property  ~' 
lie  eola  under  tbe  nnal  d 


a.  Writof  mandMntwgtant . 

— ' ",  oourt  to  bUow  tbe  appeal. 

[No.  4.    OriBinBl.]7^ 


dlreoUiw  tlie  Jadfea 


■of  the  oiniult  oourt 

[No.  „     -,^ . 

Argutilke.  17.  IS,  1888.  SeeidedJan.  II,  1889. 

RETURN  to  role  to  ihow  cauw  why  a  _._ 
of  mandamv»  sbonld  not  tsBiie,  directing 
the  Judges  of  the  Circuit  Court  to  allow  , - 
«ppca].     Maridamvt  qravied. 

The  facta  are  stated  is  the  opinion, 

Ur.  Herbert  B.  Tamer,  for  petttiooer; 

The  trustee  has  an  absolute  right  to  appeal 
from  the  order  io  question,  and  the  action  of 
the  Judge  In  allowing  the  appeal  is  merely  per- 
functory. . 

U.  8.  R  8.  §  683;  U.  8.  t.  Adam*,  78  D.  S. 
■«  Wall  101  (18:  783);  BurlingUm  etc.  B.  Co.  t, 
AmniOT*,128n.a.52(Bl:78J;flt«^nty.B»mp, 
«U.S.  18  How.  680,687-8(15:011,614);  Cal- 
Jon V.  May,  67  U.  S.  aSlack,  541  (17: 381);  Boit- 
«efc*  V.  AintoJ-Afljr,  lOe  U.  S.  8  ^:78);  TRHiotM 
T.  Morgan.  Ill  tf.  B.  684  (28:  B5S};  Btouim  t. 
MUaavkee  d  0.  B.  (h.  9S  TJ.  8.  1  Wall.  65G 
■07: 678);  Fotdidt  v.  ftflaB,  99 U.  8. 385(35:889); 
Tmileei  of  Internal  ImprovemeTii  PStnd  v. 
Qreeiuntgh,  105  U.  S.  537  (36: 1157);  BjtnJiam 
T.  Bown,  HI  U.  8,  776  {28: 696);  I^argay  t. 
Conrad,  47  U.  8.  6  How.  301,  804  (12:  404); 
StotxtU  T.  Bankt,  Tl  U.  8.  10  Wall.  686  (19: 
1087);  TFottuA  ±  S.  Canal  Co.  y.  Been,  66  U. 
a  1  Black,  64  (17: 41). 

A  writ  of  mandamus  Is  the  appropriate 
Temedy  when  the  circuit  court  refuses  to  allow 
an  appeal. 

U.B.  T.  Oomet,  70  U.  8. 8  Wall.  753  08: 212); 
J&  parte  Bottth  &  N.  Ala.  S.  Oo.  96  U.  8.  331 
(34:  866):  Ex  parte  MUwavkee  B.  Co.  73  TJ.  8. 
5  Wall  826  (18:676);  Bom  t.  /mm  Cent.  B.  Oo. 
98  U.  8.  412  (23:988);  S.  0.  96  Q.  8.  714  (S4: 
«^. 

The  bondholders  have  no  protection  whatever 
■•ZMpt  by  appeal. 

Omlatul  V.  Chamberlain,  66  D.  B.  1  Black, 


41ft  (17:98);  ZoAom't  App.  7«  U.  S.  9  Waa  14S 
(19:771). 

Jfr.  i,  Hobler  Aabton,  tor  respondents. 

The  burden  is  upon  the  peUtloner  to  show 
that  It  has  a  clear  right  to  an  appeal  which  bas 
been  refused. 

JV»<n'fui  T.  OcMOBoi,  61  n.  B.  20  How.  289 
(16: 879);  Bt  parte  Bait.  ±O.B.Oo.  106  U.  8. 5 
91: 78);  Be  Burdett,  VSn  U.  S.  771  {anU,  831). 

The  petitioner  !•  not  entitled  to  a  mandamus 
nnleis  the  order  of  May  36,  1888,  is  a  flnal  de- 
cree and  the  amount  in  dlspnteexeeeds|6,0D0. 

The  Paimyra,  88  U.  8. 10  Wheat.  60S  (6: 87S); 
Aroay  T.  Oonrnd,  47  U.  8.  6  How.  905  (13: 404); 
Beebe-7.  RuuOl,  60  U.  S.  19  How.  286  (16: 66^; 
HumitUm  t.  StainVtorp,  69  0.  8.  3  Wall  106 

g7:«06>i*t'iB<<iu*M  (ft  U.  R.  Oo.  y.  Boutter,  6» 
.  8. 2  WaU.  631  (17: 908);  moeiom  t.  Milteau- 
kee  <t  0.  E.  Cb.  ea  V.  8.  1  Wall.  656  (17: 678); 
Butteriieldv.  V*her.  91 U.  8.  248(28:819);  True- 
tee*  of  Internal  ImproBemenl  Fundy.Oreenough, 
106  IT.  8.  681  (26: 1159);  WilUam*  v.  Morgan, 
111  D.  8.  684  (28: 559);  Ex  parte  Jordan.  94  U. 
8.  2B1  (24:125);  WcOlaee  v.  LocmU.  97  U.  S.  146 
ra4:895):  MiUenberger  t.  Loganipori  0.  <fi  a  IF. 
B.  Oo.  106XJ.  8.^80(27:117):  UnioaTrtut Qt.Y. 
m.  Midland  a.  Oo.  117  U.  8.  494  (39:968); 
Chieago,  D.  A  V.  R.  Co.  t.  Foediek,  106  D.  8. 84 
(27:66);  £^n  t.  MarAaU,  106  U.  a  S80  (27: 
249);  Fhrmm^  Loan  *  JVu»(  d.  v.  Waterman, 
106U.  a  370(37:117). 

It  does  not  appear  that  the  order  of  Hay  36, 
1888,  afFects  tbe  right  of  the  petitioner  to  an 
amount  sufficient  to  give  this  court  jurisdiction, 
or  to  any  amount. 

WaUaee  v.  Loomit,  97  U.  8.  146  (24:896)-, 
Union  Trtut  Oo.  v.  lU.  Midland  If.  Co.  117  U. 
8.466(39:970). 

Recelren'  cerUBcatea  are  not  negotiable  In- 
BtrumenU,  and  purcbasen  of  such  securities 
are  bound  to  take  notice  of  tbe  orders,  nnder 
which  they  were  issued,  and  tbe  records  of  the 
court  with  regard  to  ihem. 

Stanton  t.  Ala.  <tO.M.R.Oo.%  Woods, 506, 
612;  Union  Trutt  Oo.  y.  Hi.  Midland  B.  Oo. 
117  U.  8.  466,  461  (39: 970,  972);  Bieann  t. 
Wru/Al.  HOD.  B.  699(28:265);  Turners.  Peoria 
A  a.  B.  Oo.  K  m.  184;  Beach,  ReceiTen, 
%a90etieg. 

Mr.  Juetioe  HUIaf  delivered  the  opinion  of 
the  court: 

At  the  requert  of  the  Farmer*'  Loan  and 
Trust  Company,  a  rule  was  granted,  in  the 
early  part  m  the  present  term  of  tbis  court,  on 
the  Jodgos  of  tbe  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas,  to 
show  cause  why  a  mandamus  should  not  Issue 
requiring  them  to  allow  an  appeal,  and  to  ap- 
prove a  bond  upon  inch  appeal,  from  an  order 
of  that  court  made  In  tbe  case  of  that  company 
against  the  Texas  Central  Railway  Company. 

Tbe  litigation  to  which  this  matter  relates 
was  commenced  In  that  court  by  a  bill  filed  by 
Morgan's  Louisiana  and  Texas  Railroad  ana 
Bieamshlp  Company  against  tbe  Texas  Central 
Railway  Company,  for  the  appointment  of  a 
receiver  and  for  the  sate  of  the  property  of  the 
railway  company  to  enforce  an  dleged  lien. 
The  Farmer^  Loaa  and  Trust  Company  after- 
wards became  a  par^  also,  and  set  up,  fay 
cross  bill  and  otherwise,  a  ;  '  ' "~  ---'-^ 
the  railway  company  pilor  : 


I  mortgwe  against 

r  to  (be  uen  of  th< 

189  D.  8. 


Ex  Fastb  Fabkbh'  Loav  i 


of  Ibeproiwrtf  andreoogiddiigthe  panmoont 
lien  of  tbe  Iriut  Compuir  to  the  extent  of 


«4,000,000  and  o*er,  and  botdlng  tlMt  tbe 

claim  of  the  tniginal  oomplaloant  wu  rabordl' 

natelo  that    Appeili  were  taken,  accomMnl*' 

by  tuperiedtat,  from  the  d«c(«e  ot  forectosa 

•--hVyl "" 


_j  -    , Dthedccnecj  foreclosoK, 

both  br  the  original  complaliuuit,  tba  HorKBn 


appeal*  an  now  pending  m  this  conit  on  the 
docket. 

A  motion  was  filed  hen  at  the  Uat  tenn  to 
advance  the  cause,  but  It  was  denied.  On  Feb- 
ruary IS,  1888,  and  after  aaid  decree  of  fore- 
cloenie  and  eale  was  made,  and  afl«r  the  ap- 
peal in  the  case  from  that  decree  waa  taken  lo 
thia  coutI,  and  a  $upirte^a»  bond  filed,  the  ra- 
ceiven  of  the  faflway  company  presented  their 
petition  lo  the  cirouit  court  for  an  order  author 
Izin^  tbem  to  Initow  the  som  of  $120,000  on 
ceniflcatea,  tbe  unie  lo  be  a  first  Iten  on  tbe 
property.  Tbe  making  of  this  order  waa  op- 
pooed  bT  tbe  Trust  Company.  Tbe  matter  was 
referroa  to  a  master  to  report,  and  on  the  com- 
ing in  ol  bis  report,  which  waa  In  favor  of  the 
petition  of  tbe  receivers,  their  reqoeet  waa 
granted,  and  an  order  waa  made  anthorlzing 
tbem  to  expend  that  sum  on  the  railway,  and 
to  borrow  money  for  this  purpose,  for  which 
tbey  were  lo  issue  certiflcatea  Uuit  abonld  be  a 
first  lien  on  the  entire  P^'^p^o'  ^^  railway 


The  Trust  Company,  believing  that  this  or- 
der would  work  a  great  Injuatice  to  the  bond- 
bolders  whom  thev  represented,  and  wbo  bad 
tbe  first  lien  ou  the  property  ot  the  rallwar 
company,  applied  mccessively  to  tbe  Circuit 
Judge  and  the  (Mrcult  Justice  for  the  allowance 
of  an  appeal,  and  the  approval  of  a  bond  lo 
operate  as  a  luperttdeat  which  they  offered, 
and  the  sofflclency  of  which  has  not  been  con- 


-,,  U  or  approve  the  bond.  Application 
then  made  to  this  court  for  a  rale  npon  them  to 
•how  caoee  whv  tbia  appeal  sboula  not  be  al- 
lowed and  the  bond  approved.  Tbe  rule  was 
fnanled,  and  the  return  thereto  made  by  tbe 
^rcult  Judge  la  now  before  us,  giving  tbe  rea- 
sons why  be  does  not  tbink  tbe  appeal  should 

be  allowed.    Tbe  question  no-  '^-'- '-  - 

the  snfflciency  ot  tbisretnni. 

Thei  ..... 

this  api 

two.  Tbe  flrat  and  moet  Imoonant  of  theoe  _ 
that  the  order  from  which  the  appeal  Is  asked 
ta  not  a  final  decree  within  the  mennijig  of  tbe 
Act  of  Congress  on  tbat  subject,  but  Is  a  mere 
ancilbry  proceeding  for  Ibe  protection  of  the 
proper^  pending  an  appeal  from  the  principal 
decree  now  before  this  conrt  But  the  doctrine 
that,  after  a  decree  which  disposes  of  a  princi- 
pal subject  of  litigation  and  eetUes  tbe  rights 
of  the  parties  In  regard  to  tbat  matter,  tbt 
may  subsequently  arise  Important  matters  . 
'quiring  the  Judicial  action  of  tbe  court  In  re- 
lation to  the  same  properly  and  some  of  the 
«an)e  right*  litigated  in  the  main  suit,  making 
1»  C.9. 


dedsCons  of  those  rights,  may  beappiealed  from, 
ta  well  estabUihedl^lhededilonBof  this  court. 

Blouom  T.  XittaauJcM  A  G.  B.  (h.  68  U.  S. 
I  WalL  65B  tlims\:  Fargan  v.  Oonrad,  47  D. 
S.  «  How.  aOl  tl^-«>4;  tXatiiek  v.  AAaH,  M 
a  &  ass  r2e:B&9];  Wiaiamt  V.  MoTvm.  Ill 
U.  S.  684  [33:50911  AtrnAamv.  Bomn,  111  D. 
8.  776  [28:IHM]. 

Tbe  queeljon  In  such  cases  Is  not  whether  tbe 
order  complained  of  Is  of  a  character  decisive 


It  la  upon  this  ground  mainly  that  tbe  right  ot 
appeal  ta  resisted  In  the  present  case;  bat  we  rsi47 
are  of  opinion  that,  within  the  true  jnlnoiplea 
which  establish  tbe  finality  of  a  decree  of  the 
dtcult  court  in  reference  to  the  allowance  of  an 
thta  order  Is  a  final  decree. 

order  ta  executed,  the  first  thing  to  be 

done  under  It  will  be  to  borrow  money  lo  tbe  ex- 
lent  authorized  therein,  and  then  the  receivera 
wOl  issue  the  certificstea  contemplated  In  It  It 
tanot  necessary  tobold  here  what  theposltion  of 
tbe  holders  of  such  certificates  would  be,  if  the 


Older  contained  no  provtaloo  that  tbey  should  be 

'  stlienupon  toe  proper^  of  the  company, 

;ht  be,  but  it  ta  not  necessary  to  decide  that 


bere,  that  sucb  an  order  would  n 
conclusive  of  the  right  of  tbe  holders  of  such 
certiflcatea  to  prionty  of  payment  oat  of  the 
proceeds  of  tbe  sale  ot  the  railway.  It  ta  one 
of  tbe  arguments  used  before  us,  tbat  upon  a 
final  sale,  and  an  order  by  tbe  court  for  Ibe  dis- 
tribatlon  of  lis  proceeds,  euch  certificates  would 
not  necessarily  be  held  to  have  such  priority; 
but  that.  Issued  under  thta  order,  and  contalu* 
ing  on  th^  face  the  provision  authorized  by  It, 
tbey  woald  constitule  a  first  lien  upon  tbe  prop- 
erty of  the  railway  oompaDy  to  be  sold  under 
the  final  decree,  is,  we  think,  verv  clear.  Sucb 
order  standing  unrepealed,  we  do  not  tbiok 
that  the  court  ID  a  subsequent  stage  of  tbe  same 
liiigHtloQ,  In  the  same  case  and  In  rcji^rd  to  tbe 
same  subject  matter,  could  be  permitted  tossy 
that  the  holders  of  ibese  certificates  t  —'  " 


decree  of  this  court  that  tbey  should  have 
priority  standing  unreversed,  would  heentlUed 
to  sncb  first  lien. 

Tbeae  views  we  do  not  propose  to  elaborate, 
further  than  to  say  that  It  this  order  does  not 
give  the  lender  of  the  money  such  prior  lien  upon 
the  proceeds  of  the  property  of  toe  company  it 
te  because  tbe  court  baa  no  authority  to  make 
it,  and  as  It  would  be  a  fraud  upon  sucb  lender 
justice  could  only  be  done  by  enforcing  It. 

ir  thta  view  of  the  subject  be  correct,  of 
which  we  entertain  no  doubt,  the  order  ta  a 
final  one.  It  ta  a  decree  fixing  upon  the  prop- 
erty, on  wblcb  tbe  trust  company  now  has  a 
first  lien,  another  lien  of  |130,000,  and  making 
It  paramount  to  tbat.    It  changes  the  relation     [2161 


ot  that  compan  V  to  this  proper^,  dlqilaoes  ita 
rigbia  as  settled  by  a  decree  now  pauUng  In 
this  court,  and  It  that  decree  b  aflumed  n  In 
effect  modiiOes  it,  allhougta  thta  ooort  may  say 
•63 
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that  It  dunM  stand  and  be  «Dforc«d.  Tbla ;  low^ 
order  comes  wltbla  all  the  elementa  of  flmilit; 
which  we  can  Imafdneto  bdoDg  to  a  decree  of 
the  circuit  court.  It  eetabliahea  certala  lighti 
of  the  parties,  to  the  iojo^,  a*  peUtlouera  be- 
lieve, of  their  interests  In  the  propertf. 

We  need  not  refer  to  cases  on  the  subject  of 
finality,  for  ther  are  nnmerous,  and  the  prlDd- 
plea  on  which  uef  have  been  dedded  apply  to 
Widely  varylag  cwumatancea.  But  while  we 
are  not  aware  of  any  cose  predsely  tn  point  to 
the  one  before  ns,  we  are  satisfiai  that  it  li 
within  the  purpose  of  the  statute  and  the  prin- 
dt^  by  wuch  it  b  to  be  constmeo. 


All  we  have  to  say  upon  this  sublect  Is,  that  U 
It  be  an  authority  vested  in  the  judges  of  the 
drcuU  court.  It  must  be  exerdsed  and  cot- 
emed  by  the  princlplea  of  a  judicial  discteiion, 
and  the  veiy  point  to  be  dedded  npon  an  ap- 
peal here  h  whether  they  had  such  discretion, 
and  whether  they  exercised  it  Id  a  manner  thai 
cannot  be  reviewed  Id  this  court. 

The  question  Is  one  which  lo  its  nature  must 
be  a  eubject  of  appeal  Whether  the  conrt  be- 
low can  ezerdse  any  such  power  at  all,  aflei 
the  case  has  been  removed  bom  Its  Jurisdic- 
tion into  this  court  l^  an  appeal  accompanied 


the  dlrectlaus  ol  his  prtaolpal.  or  bItb  nottoe 
it  to  the 
purohass 

Si«r,*the 


ptiaoipal 

[trhioipal 
BealBthie 


luprema 
In  favor 
broker 
ad  com- 


of  what  the  conrt  asseita  to  be  Its  dlacretlonar; 
power.  It  has  iuvaded  eetablisbed  rights  of  the 
petitloneia  in  this  esse,  contrary  lo  law,  In  sudi 


a  manner  that  ther  can  have  no  lellef  ezcepi 
appeal  to  this  cooiL    This  Is  a  mattei 
emlneDlIy  pTtf>eir  to  he  Inquired  Into  npon  an 


appeal  mm  such  an  order,  tJjimD  the  bearing 
«  that  appeal  this  court  may  be  of  opinion  thai 
the  order  was  one  proper  to  oe  made.  In  whidi 
case  it  wU  be afflrmea.  If,howevei,itbelienrai 
that  it  was  an  Improper  one,  and  will  aerlouriy 

eejudlce  the  rights  of  the  petltloDen,  it  will 
reversed  and  set  aside,  as  it  should  be.  In 
granttoe  the  appeal  this  court,  of  course,  doei 
not  uDoertake  to  decide  whether  ifae  order  woi 
rightfully  made.  If  the  court  had  the  requldte 
power,  bntcan  only  do  that  upnn  the  hearing 
of  the  appeal 

For  the  same  reasons  this  court  cannot  con- 
sider, 00  this  motion,  the  urgent  appeals  made 
to  It  in  regard  to  the  necessity  of  this  order  foi 
the  preservsttoD  of  the  railway  from  destruo 
tioD  during  the  pendency  of  the  appeal  on  tht 
main  case.  That  Is  a  matter  only  flt  to  be  con 
sideied  on  the  hearing  of  the  appeal,  which  wt 
think  should  be  granted. 

Tht  writ  afmandamui,  Urteting  VuJvOga 
4/*  tAe  CVmut  Court  lo  aUow  (As  omwl  audit 
appnvt  a  mffieimt  load,  i»  graatm. 

Mr.  JvtHee  Brmdl^y  concurred  In  the  Judg 
meot  tor  reasons  orally  staled  by  him. 

WILLUH  G.   GALIOHEB,  AfpL, 

THOMAS  B.   JOKES. 

(BoeB.  a  Beporter's  ed.  UUau 

BIcAbroktr    dutp  cf—r^fut(U tottll—notlM <;) 

ttttp-  ianaga—tate  wOumi  dirteHon. 

L  Abtokarlsbataaaseot^andtibound  to  ttik 


■fK 


I  would 


a  Oadk. 
lance  of 
tiS  aris- 

he  com- 
veenlhe 
1  of  Jan- 

f^dantr 
current, 

endanfs 
as  cora- 
monthly 

monthly 
[March, 
def end- 
opart  of 


dbyGcfflVfk?" 


OUiIGHSB   T.  JoifU. 


a  that  the  phln^ff  Is  &  banker  at 

Salt  Lake  Cltj,  and  tbat  tbe  def endaot  tuu  bad 
for  two  yean  post  an  acconnt  with  blm  as  auob, 
and  that  "tbe  plaiatlB,  at  the  defendaDtfa  re- 
qoesL  and  as  bia  ageot,  bougbt  orcanaedto  tw 
btMupt  at  tbe  Hiniite  Stock  Escbange  Board, 
In  SanFnuiclBco,  Callfomla,  certua  mlDing 
■tocka,  for  and  on  accotml  of  tbU  defendant, 
and  at  vaiious  times  tbereatter  in  thevears  18T7 
and  1878,  on  the  order  and  at  the  direction  ol 
this  def  endaot.and  aa  hla  agent  aforesaid,  bought 
and  sold  miniog  and  otiier  Mocks  up  to  abont 
the  date  of  the  complaint;  that  at  divers  times 
during  and  between  the  dal«a  above  tpedfied 
this  defendant  paid  Into  said  plaintifl'a  tiank 
aoma  of  monev  on  account  of  said  purctiases, 
and  to  tbe  ciealt  thereof,  and  which  was  so  ap- 
plied bj  DiaiotiS  on  defendant's  order. 

"And  oefendant  denies  that  at  the  date  of 
the  complaint  the  sum  of  95,000,  or  anj  sum 
wsa  due  the  plalntiQ  on  said  account,  or  on 
any  account,  for  loans  or  advances  from  plaint- 
iff to  defendant.  Defendant  further  alleees 
that  It  was  distinctly  agreed  between  the  plaint- 
iff and  this  defendant  m  the  hnslnesa  that  said 
purchases  of  stock  by  the  plaintiff  were  made 
on  defendant's  credit,  and  tbat  said  stocks  were 
bought  and  were  to  be  held  subject  to  defend- 
ant's order  at  all  times,  this  defendant  atrreeing 
to  pay  said  plaintiff  coumlmions  for  bis  serv- 
ices as  agent  and  an  agreed  rale  of  interest  on 
sny  advances  be  might  make,  and  at  do  time 
had  the  plalutiff  any  aatborlty  to  either  buy 
or  sell  stocks  on  defendant's  account,  except 
by  bis  order." 

The  defendant  then  aet  up  the  following 
counterclaims,  to  wit: 

1.  Tbat  on  tbe  18th  day  of  November,  1678, 
being  at  Virginia  City,  be  ordered  the  plaln^S 
<at  ^t  Lake  City),  bj  telegraphic  despatch, 
to  sell  certain  mining  slocks  tben  in  his  Iiands 
as  defendant's  agent,  to  wit;  820  shares  of 
"Justice"  stock,  worth  (0  per  sfaaie;  SO  shares 
'  "  Alta"  slock,  worth  f8  per  share;  300  shares 


Mode,  another  mining  stock  on  the  same  boaid, 
which  the  defendant  had  been  invesiigatlng; 
that  .the  plalntifF  received  this  dispatch  m 
ample  time  to  make  the  transaction,  aa  directed. 
On  that  d^,  but  refused  and  neglected  todoso; 
and  tbat  the  defendant  relied  on  its  being  done, 
and  anved  with  another  party  to  sell  the  stock 
he  bad  ordered  poictaased;  that  tike  plaintiff 
did  not  give  notice  to  tbe  defendant  of 
bis  refusal  to  comply  with  add  order,  until 
several  days  afterwards,  and  then  by  letter; 
that  afterwards,  and  wlUiont  any  orders  so  to 
do,  the  plaintiff  sold  the  "Alta"  stock  at  $7.73 
persbaie;  the  "Justice"  at  $4.40  per  share;  and 
the  "Tip  Top"at  $1.20  per  sliare,making>i  net 
loss  to  defendant  of  1 1 ,200;  and  that  the  "North 
Bonanza"  stock  was  not  worth  more  than  $S 
per  share  on  that  day,  and  within  five  days 
thereafter  it  advanced  to  $0.60  per  share, 
which  the  defendant  would  have  resJiixd  if  the 
plaintiff  hod  comoUed  with  Ua  order,— where- 
by the  defendant  lost  the  sum  of  $6,130. 

a.  The  defendant  further  alleged,  tbatin  the 
•ame  montb  ot  Kovember,  18TO,  the  [daintifl, 
188  D,  & 


as  defendant's  agent,  held  for  him  000  shsrea 
of  mining  stock  known  as  "Ohallenge"  stock, 
and  without  Ilia  consent,  on  the  27tli  and  Sftth 
of  said  November,  sold  the  same  for  his,  the 
plolntiff'B,  own  use,  to  the  damage  of  the  de- 
fendant of  (2,950. 

8.  Tbat  on  tbe  22d  day  of  November,  1877, 
the  plalntifF  held  for  ttie  defendant,  aa  bia 
agent  as  aforesaid,  SO  shares  of  mining  stock 
known  as  "Ophir"  stock,  worth  at  tlut  date 

JS7.S0  per  share,  and  on  tbat  day  pretended  to 
efendant  that  he  had  sold  said  stock  for  de- 
fendant, and  80  reported  to  him,  when  In  fact 
he  bad  not  sold  said  stock,  but  continued  to 
bold  the  same,  and  afterwards  sold  It  for  (100 
per  shaie,  the  advance  amounting  to  $3,130, 
which  Is  justly  due  from  tbe  pl^noff  tn  tbe  de- 
fendant. 

The  case  being  at  Issue,  was  tried  by  a  jury 
and  resulted  in  a  verdict  of  $3,413.00  for  tbe 
defendant.  This  verdict  was  set  aside,  and  a 
new  trial  awarded,  and  tiie  case  was  next  tried 
by  a  referee  appointed  bv  the  court.  He  duly 
reported  bl>  nbdings  of  fact  and  law,  upon 
which  the  court  gave  judgment  for  the  plaiot- 
iff  for  the  sum  ot  $7,038.  The  substance  of 
the  findings  of  feet  was:  That  the  plslntifl  was 
a  hanker  In  Salt  Lake  City;  that  during  the 
years  1878  and  IBTO  he  bought  and  sold  mining 
stocks  for  tbe  defendant  upon  defendant's  or- 
der and  request,  and  made  the  advances  nucea- 
aary  for  tbe  purchases,  and  was  to  receive  com- 
missions on  the  purchases  and  sales,  and  Inter- 
est on  the  advances;  and  to  hold  tbe  stocks 
purchased  for  defendant  in  bia  own  name  as 
collateral  security  for  any  balance  due  to  him. 
With  T^ard  to  tbe  first  defense  set  up  by  tbe 
defendant,  the  referee  found,  that  on  tbe  13th 
of  November,  1878,  the  plaintiff  held  of  stocks 
purchased  for  defendant,  amongst  others,  830 
shares  of  "Justice,"  tben  worth  $9  per  share; 
SO  of  "Alta,"  worth  $18  per  share;  and  200  of 
"Tip  Top,"  worth  $1.80  per  share;  and  that 
on  that  day  tbe  defendant,  being  at  Virginia 
Ci^,  ordered  plaintiff  by  telegram  to  turn 
hla  Mid  Blocks  without  limit  into  "North*  Bon- 
anza" at  limit  of  $9.70:  tbat  the  plaintiff  re- 
ceived said  telegram  at  Salt  Lake  01^  on  this 
same  day  in  time  to  have  sold  the  stocks  o^ 
dered  sold,  and  to  have  purchased  tbe  Nortb 
Bonanza,  whicb  was  then  aellinv  for  $3  and 
$3.00  per  share;  that  the  ptalntiff  failed  and  re- 
insed  to  obey  the  directlona  givm  In  the  tele- 
gram, and  fi^ed  to  DOtIfy  tbe  defendant  of  bis 
refusal  until  the  IBtb  of  November,  when  he  not- 
ified him  by  letter  written  on  tbe  18tb  and  re- 
ceived bydefendant  on  tbe  18th;  that  within  a 
few  days  the  price  of  North  Bonanza  advanced 
to$Oand  $0.50  per  shore,  havingreached$3.50 
on  the  16th  of  November,  and  before  the  38d  re- 
ceded to  a  point  below  what  It  was  on  the  18th. 
The  defendant  at  the  time  of  sending  his  tele- 


gram to 
$4.0001 


over  and  above  the  market  value  of  the  stocks 
then  held  bT  bim  for  the  defendant  As  a  con- 
cln^on  of  law,  and  under  the  dedsion  of  the 
supreme  court  of  the  Territory,  given  upon  set- 
ting aside  the  verdict  rendered  on  tiie  first  trial, 
the  referee  disallowed  this  counterclaim,  hold- 
ing. In  conformity  with  Uie  view  of  the  court, 
that  tbe  plaintlS  was  not  bound  to  oomply  with 
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"Was  the  plolDtlll  uodei  obligation  to  Bell  the 
stock  and  inveat  the  prooeeds  of  Buch  Bale  ab 
direcled  by  the  defendant?  .  ,  .  Thia  order  in 
eflect  directed  the  plalntifF  to  depose  of  certain 
aecuritioB  held  by  him  and  to  take  anoUieT  In 
pUce  of  them  ...  I  do  oot,  In  the  examina- 
lion  of  the  record  and  testimony,  find  anji-  con- 
tract or  iinderBtandiog  between  the  parties  re- 
quiring the  plaiutifT  to  dit  ft.  The  order  to 
sell  and  reinvest  being  one,  the  plaintiS  was 
not  obliged  to  comply  nitb  IL  The  differeoce 
betireen  the  values  of  ibe  stocks  at  the  time  the 
order  was  made  and  at  the  time  they  weie  af^ 
ernards  sold  is  immaterial  In  thte  action.  The 
right  of  the  pUiutiS  to  sell  at  the  time  of  Bale 
and  the  good  faith  and  sound  discretion  in 
which  U  was  made  are  not  In  isBue.  I  am, 
therefore,  of  the  opinion  that  the  verdict  allow- 
ing damages  for  the  (ailore  of  plaiotifl  to  sell 
theJuBtioe,  Alts  and  Tip  Top  mining  stocks,  aa 
directed  by  the  defendant  on  November  IB, 
1878,  is  not  supported  by  evidence  rightly  be- 
fore the  Jury,  and  that  there  was  error  In  ad- 
mitting eviaence  as  to  the  value  of  the  stock  of 
the  North  Bonanza  in  support  of  the  Item  of 
counterclaim,  based  upon  the  failure  of  the 
[MntlfC   to  comply  with    the  order  to  pnr- 

Id  this  we  think  the  court  wa«  in  error.  A 
broker  Is  but  an  agent,  and  Is  bound  to  follow 
the  directions  of  his  principal,  or  give  notira 
that  be  decUnea  to  continue  the  ageocy.  In 
the  absence  of  a  apeclel  agreement  to  the  con- 
trary It  Utbe  principal's  Judgment,  and  not  Us, 
that  is  to  control  lb  the  purchase  and  sale  of 
atooka.  The  latter  did  not  ask  for  any  further 
advances  by  the  order  In  questloa;  be  oulv  di- 
rected a  conversion,  or  change  of  one  stocK  in- 
to another.  The  plaintiff  i£onld  have  given 
prompt  notice  (liat  he  objected  and  declined  to 
make  the  change.  Telwrai^ic  communication 
was  used  by  the  defendsD^  and  no  reason  ap- 
peaiBwhy  Uie  plaintiff  could  not  have  used  the 
same.  The  delay  caused  by  odng  the  mail 
atone  was  inexcusable  under  toe  drcumstanoes. 
The  plaintiff  charged  ample  compenssllon  for 
his  services,  and  was  bound  to  act  faithfully, 
fairly  and  promptiy.  We  think  that  he  was 
liable  tor  BJl  the  damages  which  the  defendant 
sustained  by  his  lefosal  to  change  the  stocks, 
both  for  the  loss  on  the  sales  o(  ttie  "Justice, 
"AlU"  and  "Tip  Top"  and  the  loss  occssioned 
hj  not  pondiaidng  the  "North  Bonansa."  The 
iMiort  of  the  referee,  being  made  Id  conformity 
with  the  decision  or  the  supreme  court,  does 
not  abow  suffldent  facts  to  determine  the 
amount  of  loss  In  these  respects.  If  the  an- 
swer states  the  facts  truly,  the  loss  on  the  fail- 
ure to  sell  the  old  stocks  was  over  |3,IX)0;  and 
it  appears  from  the  report  that  the  North  Bon- 
anza could  have  been  purchased  at  $3  to  (2.60 
C  share  on  the  ISth  of  November,  and  sold 
$5  to  tS.60  within  a  few  days,— showing  a 
loss  of  $8  per  share;  and  sa  the  proceeds  of  the 
other  sfaMks,  If  ihey  had  been  sold,  ss  directed, 
would  have  been  suffldent  to  purchase  1,600 
to  2,000  sbarsa  of  North  Bonanza,  the  loss  on 
this  aooonU  must  have  been  more  than  |S,000. 


Bat  the  wsnt  of  a  suffldent  finding  of  facts 
neceasliates  a  new  trial. 

As  to  the  second  item  of  oounterclalm  setup 
in  the  answer,  namely:  the  alleged  wrongful 
sale  by  the  plaintiff  of  600  shares  of  "Chal- 
leoee"  stock,  the  referee  found  tliat  the  plaint- 
iff held  such  Slock  for  the  defendant,  and  on 
the  2Ttb  and  2eth  ol  November,  187S,  of  bis 
own  motion,  and  without  notice  lo  the  defend- 


January  the  highest  ^ce  was  $3. 10;  in  Febru- 

aiT  the  bigbcst  price  was  $S.SO,  The  referee 
allowed  the  defendant  the  higbeat  price  in  Jan- 
uary, namely.  $8.10  per  Hharc,  bi-ing  an  ad- 
vance of  (1.86 abovewbat the plaiuliff  sold  the 
stock  for,  which,  for  the  whole  60O  siiorus 
amounted  to  (1,110.  The  reason  essiinied  Ity 
the  referee  for  not  allowing  the  defendant  the 
highest  price  in  February Xnamely,  $5.50  per 
share)  was  that  before  that  time  the  defendant 
had  reasonsbte  time,  after  receiving  notice  of 
the  StJe  of  his  stock  by  the  plaintiuT  to  replace 
it  by  the  purchase  of  new  stock,  if  he  di;sired 
BO  to  do;  and  be  allowed  him  tiie  highest  priii^e  [MM) 
which  the  stock  reached  within  IhsireaiioaiLble 
time.  In  tkiis  conduslon  we  think  the  referee 
was  correct,  and  as  to  this  item  we  Be«  no  error 
in  the  result. 
With  respect  (o  the  third  oountercl^m  set  up 


1  day  ol 

ber,  1877,  as  reported  by  him  to  the  defendanL 
CoDsequently,  tbe  referee  correctly  found  that 
the  defendant  was  not  entiUed  to  any  damages 
on  that  account,  as  no  dissatisfaction  with  the 
sale  was  expressed  by  the  defendant  at  the 
time.    We  see  no  error  In  this  cancluslou. 

It  has  been  assumed,  in  tbe  consideration  of 
the  case,  that  the  measure  of  damages  in  stock 
transactions  of  this  kind  is  the  hwheat  inter- 
mediate value  reached  by  the  stock  between  the 
time  of  the  wrongful  act  complained  of  and  a 
reasonable  time  thereafter,  to  be  allowed  to  the 
party  injured  to  place  himadf  in  tbe  position 
he  would  have  been  in  had  not  his  rights  been 
violated.  This  rule  Is  most  frequently  exem- 
plified Id  tbe  wrongful  converdon  by  one  pei^ 
son  of  stocks  beloi^g  to  another.  To  allow 
merelv  their  value  at  the  time  of  converdoa 
would,  in  most  cases,  afford  a  verv  Inadequate 
remedy;  and,  in  the  case  of  a  broker,  holding 
tiiestdcksof  his  principal,  it  would  afford  no 
remedy  at  all  Tbe  effect  would  be  to  give  to 
the  broker  tbe  ctatrol  of  tbe  stock,  subject 
only  to  nomlnsl  damages.  The  real  injury 
Busialned  by  tbe  principal  consisis  not  merely 
in  the  assumption  of  control  over  the  stock,  bnt 
In  the  sale  of  it  at  an  unfavorable  time,  and  (or 
an  unfavorable  price.  Other  goods  wrong- 
fully converted  are  generally  supposed  to  have 
a  fixed  market  value  at  whicb  ibey  can  be  r^ 
placed  at  any  time;  and  hence,  wiUi  rmrd  to 
them,  tbe  ordinary  measure  of  damages  IB  their 
value  at  the  time  of  converston,  or,  In  case  of 
Bsle  and  purchase,  at  the  time  fixed  for  thdr 
delivery.  But  tbe  application  of  this  rule  to 
stocks  would,  as  before  said,  be  very  Insde- 
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I^led  to  Mock  ImiMctlonB  hu  been  adopted  in 
England  and  In  Hveivl  of  tbe  Btatea  in  this 
couDti;;  whUat  In  aome  othen  It  baa  not  ob- 
tained. The  foim  and  extent  of  the  rule  hAvt 
been  the  subject  of  much  diacuarion  and  oonflict 
of  opinion.  The  caaea  ntS  be  found  collected 
in  Sedgwick  on  the  HeaauTe  of  Dunagea  [479], 
Vol.  S,  7tb  ed.  p.  879,  note  (b);  Marne,  Dam- 
agea,  88  (99  Uw  Lib.);  1  Boi.  Lwd.  Caa  Tth 
Am.  ed.  867.  Tbe  Endisb  casea  muaQr  n- 
feired  to  are  Oud  v.  OOUr,  1  P.  Wmi.  67S, 
4th  ed.  note  (3);  Otaeit  t.  Bovth,  U  C.  B.  827; 
Lod^  T.  EeliiUS.  8  0.  fl.  N.  8.  188;  FtttMi  v. 
Oavdtt.  L.  R.  S  Q.  B.  199.  It  b  laid  down  In 
tbe«e  cases  that  wnere  time  baa  been  a  loan  of 
■rock  and  a  breach  of  the  agreement  to  replaoe 
it,  the  measure  of  damagea  will  bo  the  value  of 
tbe  stock  at  Its  higbeat  price  on  or  before  tbe 
dav  of  trial. 

The  Mine  rule  was  approved  by  tbe  Suioeme 
Court  of  PflDUSflvanla  ID  Bankof  Xonlffomerj/ 
V.  SetM,  %  Cawv  (36  Pa.)  148,  and  Miuortm  t. 
Beeh^Oorff,  8  P.  F.  Smith  <B8  Pa.)  810.  But 
it  bas  been  reatrlcled  in  that  State  to  caaea  tai 
which  a  tmst  relation  exists  between  tbe  parttea 
— a  relation  which  would  probablj  be  deemed 
to  exist  between  a  stock  broker  and  bis  client. 
See  Wiitm  r.  Wiitaisr.  18  Wiifthl  (4fl  Pa.) 
114;  BunHngiim  SB.T.&A  OotU  Oo.  T.  Eat- 
Utk.  86  Fa.  !U7. 

Perbape  more  U-auMcUoiM  of  tbia  Und  aifae 
In  tbe  State  of  New  Torfc  than  in  all  other  parts 
of  the  couctiy.  The  rule  of  bigheit  Intemw- 
dlate  value  up  to  tbe  time  of  trial  formerhf  [no- 
vailed  in  that  Stale,  and  may  be  found  laid  down 
iaBimaititj.VanAlUnjWS.Y.tlOi.iiDdMaTk- 
ham  V.  Javdon,  41 N.  T.  E&B,  and  other  esses, 
— allbongh  the  rigid  aK>lication  of  tbe  rule  was 
deprecated  1^  tbe  New  York  Buperior  Cooit 
in  an  able  ophiton  bv  JudgtJiatr,  in  Supdam 
T. /(m£jn«,  8  Saodl  014.  The  bardsbip  which 
aioae  from  estimating  the  damans  t^  the  high- 
eat  price  up  to  the  nine  of  tiiu,  wUcb  might 
be  years  attar  the  tnnaactlon  occurred,  — 


WILLIAM   W.  WADB,  Ai^t., 

9. 

HBNRT  B.  HSTOALP  VF  ai.. 
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penoii,wftbtlielnventar*skiiowledfeandaODseDt    - 
before  the  appUoatioa  for  a  patem,  every  other 
petaoo  wbo  eltber  aeUs  or  omi  that  maahliw  la 
within  the  proteotlon  of  eeottonW  of  the  Berylsed 


In  these  c 


e  hi^ieet  inter 


value  irf  the  stock  between  tbe  Hme  of  its  con- 
version  and  a  reasooable  Ume  after  the  ownei 
bas  received  notice  id  it  to  enable  him  to  re- 
place the  stock.  This  modlflcalion  of  the  rule 
was  very  aUj  enforced  in  an  oplnlcm  of  tbe 
court  of  untMla  delivered  by  Jvdae  Rapallo,  in 
the  case  of  BaJttr  v.  Divit,  M  N.  T.  911, 
wUdi  waa  sabeequendj  followed  In  the  same 
esse  In  60  H.  T.  618,  and  in  Gruman  r.  SmilA, 
SI  N.  T.  96;  CW  v.  Ouwh,  M  N.  T.  868,  and 
WrMt  T.  JSini  of  JUlrepeUt.  110  N.  Y.  287 
[18  OeoL  Pep.  416]. 
It  would  be  a  beioulean  task  to  review  all 


It  seems  to  us  that  tbe  New  York  rule,  as  An- 
ally settled  by  the  court  of  ^ipeals,  bas  the 
most  reasons  In  Its  favor,  and  we  adopt  it  as  a 
correct  view  of  the  law. 

Th»  iu^metU  it  rtttnti,  and  Ms  eotiM  re- 
mandtf  ie  ffts  Bujirmiu  Oowrt  tf  Utah,  with  in- 
itnietipM  tQ  mtvJvdgmiiU  in  ea7\fonntm  nitk 


a  bom  the  mooopolyof  the 


ilPjIustas 


imd  norestrloted  ttoenae  from  tbe  Inventor. 

[Ho.  168.1 
Afffiud  JcM.  10,  ISSB.    DmUM  Jan.  Ml.  1839. 

PPEAL  fran  a  decree  of  tbe  Orcnlt  Court 
.  of  the  tiDtted  States  for  the  District  of 
Hanachusetts,  dismissing  a  suit  in  equity  tor 
Infringement  of  letters  patent  No.  288,288, 
granted  Jnne  1, 1880,  for  Improvements  In  m^ 
chines  for  making  buttons,  AMrvtA 
Reported  bek)w,  16  Fed.  Rep.  180: 


1880,  by  William  W.  '        

cbusetts,  agatnst  Heniy  B.  Uetcalf,  a  citiien  tX 
Rhode  Island,  and  William  McOleery,  adtlsen 
ai  MaasachusettB,  alleging  that  lettera  patenL 
numbered  228,288,  granted  to  du  pltUntiff 
June  1, 1880,  upon  tau  application  filed  July 
20,  tSn,  for  Improvemenla  in  machines  tta 
making  bnltons,  bad  been  infringed  l^  the  de- 
fendants' use  of  forQr-eight  marines  embody- 
ing such  improvements.  At  the  bearing  upon 
pleadings  and  proofs,  the  case,  so  far  u  It  !■ 
material  to  be  stated,  appeared  to  be  as  follows: 
Tbe  parlies  to  this  suit,  owning  earlier  p^ 
tents  for  improvements  In  buttons, were  in  part- 
nership In  the  bualDeaB  of  making  and  aeUIng 
buttons,  nnder  tbe  name  of  tbe  Boston  Button 
Compaw,  from  January,  1876,  until  tbe  disso- 
lution of  tbe  partnership  in  October,  1880.  By 
tbe  oopartoeishlp  sgrMment,  certain  salaries 


Uetcalf  for  asaUtaace  to  flnandsl  nuUten,  and 
to  the  defendant  UcCIeeiy  for  general  superin- 
tendence; and  tbe  profits  of  the  busineea  were  to 
belongonehalf  toMelcalf  and  one  fourth  each 
to  the  plalntU  and  UcCleery.  Tbe  torty-eteht 
machines,  with  the  improvements  in  question, 
were  constructed  by  the  partnership,  with  tbe 
knowledge  and  consent  of  tbe  plaintiO,  before 
the  applIcatiM)  for  the  patent  sued  on,  and 
were  used  by  tbe  partnenhip  during  its  <x>a- 
tinusnce,  and  by  the  defendants  after  its  disso- 
lution.   Tbe  pArtnersbip  was  dissolved  October 


FinL  It  is  sgreed  tbst  the  firm  composed 
01  said  Metcalf ,  HcCleeiy  and  Wade,  and  do- 
ing budnees  under  the  style  vi  the  Boston 
ifiuton  Company,  shall  be  mis  Aty  dtasolred, 
Mt 
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"Bewnd.  TbeMldWOUunW.  Wade.lucon- 
sldentloD  of  the  p^ment  lo  Mm  of  the  mm  of 
twelve  tbotuBud  dollan  \tj  the  B^d  Hctcalf 
ind  HcCleerv,  receipt  of  wblcb  Is  hereby  to- 
knovledged.lierebT  nib  uid  conTeyi  to  the 
Mid  Hetcalf  and  McCleery  all  hla  Interest  In 
the  pnqiertT  and  aaHta  of  ereir  name  end 
nature  of  eud  flrm  of  the  Booloii  Button  Com- 
panr,  together  with  the  good  will  of  the  ume, 
with  authority  to  use  hi*  name  If  necetsaiy  in 
the  ptemlaea,  uving  him  hannlesa  from  all 
coats  Iif  the  nme. 

"Aim!  whereas,  certain  machinea,  for^-dgbt 
In  number,  with  a  certain  imprarement  there- 
,  on,  manufactured  by  said  flrm,  have  been  and 
w  in  nae  by  said  firm,  and  thesame  Het- 


use  \sj  said  flim  of  said  machines  with  aaidim- 
inroTeioent*,  to  ctmUone  sucb  use,  and  the  eaid 
Wade  rBBeme  Uie  tight  to  deny  Micb  claim: 

"Therefore,  nothing  tn  thla  aale  and  oonvey- 
anoe  cball  operate  aa  an  assent  on  the  pert  of 
said  Wade  to  the  right  to  um  said  improve- 
ments upon  said  maadnes,  or  as  grantinK  any 
rights  for  sucb  use. other  Uian saldMetcali and 
HcOleetyoow  haTe,wluteTer  they  maybe;  and 
nothing  In  this  reeermtion  ahall  be  construed 
to  leaaen  or  Irnpair  any  rights  which  the  said 
Hetcalf  and  McCleery  may  have  t«  such  use. 

"It  being  further  undentood  that  each  parlj 
■hall  have  the  right  to  manufacture  and  use 
machines  under  palenls  tor  ImproTementa  in 
buttons,  one  dated  Uarch  SS,  1889,  and  num- 
bered 88,099.  and  one  dated  AprU  37, 1869,  and 
numbered  89,450;  but  neither  party  shall  vend 
to  others  the  rl^t  to  use  tx  manufacture  under 
•aid  patents  without  mutn  i1  consent,  except  as 
the  same  mar  be  neceasury  In  the  reorganiza- 
tion or  liquidatioD  of  their  own  budness. 

"The  said  Hetcalf  and  HcCleery  hereby  as- 
some  the  payment  of  the  debts  of  aald  Bostoir 
Button  Company,  and  vree  to  Indemnl^  and 
aave  harmless  the  said  wade  therefrom.''^ 

The  circuit  court  dismissed  the  bill.  IS  Fed. 
n^.  180.    Tbit  plalntlft  appealed  to  this  court. 


tlon  Itad  been  Id  public  use  for  mtwe  than 
jean  before  appucation  for  the  patent. 

The  btuden  of  proof  is  on  the  defendants  to 
establish  this  defense. 

WaMum  A  M.  Iffy.  Go.  r.  Miia,  10  Sin. 
tS;  Adam  A  W.  Wg.  Go.  t.  Ba&boM.TA  Fed. 
Bep.  263;  Birdtm  v.  MeDonaid.  1  Bann.  & 
Ard.  ISC;  MeOormick  T.  Bmiwur,  2  Blatchf. 
266;  Oomttoek  t.  BandvAji  Seat  0».  8  Bann.  & 
Aid.  188. 

These  facts  sliow  the  use  not;to  luive  been 
public 

EUMoielA  r.  SieMtmi  Fovimmt  (h.  97  U.  B. 
184(S4:lOOl);J<nfUn0*T.aMrM,  IS  Blatchf.  43; 
Sinclair  T.Baeinu,6  Bann. &A.tA.ai;SpTaatu 
T.  Bmith  it  0.  Mfg.  Go.  13  Fed.  Bep.  731. 

The  defendants  must  show  that  uie  use  t 
of  the  comtdned  improTemenis  as  patented. 

Draper  t.  WatlUt,  8  Bann.  A  Ard.  631;  Qra- 
ham  T.  MeOormiiA,  10  Bfse.  43. 

Any  claim  of  the  defendants  to  any  interest  In 
the  patent  would  be  untenable. 

mimmf  T.  Htam,  119  D.  a  9ST  (80:870); 
MeW&iam  Iffy-  Oo.  v.  BhitideB,  11  Fed.  Bep. 


E  Unitxd  Btath.  Ooe.  Tkbm, 

419;  B»rr  i.  Dt  la  Ytnpu,  lOS  H.  T.  410,  I 
Cent  Rep.  428. 

Section  48»»,  B.  a,  only  rivei  protection  to 

le  person  who  purchaaea  Oie  madiine  from 
the  InTenlor,  or  who  constructs  it  with  his 
knowledge  and  consent  prior  lo  hla  ipirtlcation 
for  a  patent 

That  the  protection  given  to  Utpenon  under 
this  section  Is  that  of  an  implied  lioenae.  aeems 
'    be  clearly  established. 

Sendaa  v.  Witidior,  63  V.  S.  21  How.  S2S  (IS; 
165);  Bloonttr  y.  MiUinger,  68n.  a  1  WalL  840 
(17:  B81);  Bfoafc  v.  Hvliard,  8  Bann.  &.  Ard.  89; 
Am.  TbAs  WorJu  v.  Bridgtaaier  Iron  Oo.  36 
Fed.  Bep.  884;  CMbat  v.  .^lin.  BuiUmhoU  A  O. 
Oo.  6  Fub.  Pat  Ca*.  71;  Htrmati  v.  Smnan, 
30  Fed.  Bep.  93. 

Bights  lo  use  and  to  vend  aie  the  only  rights 

ven  by  the  statute,  or  that  can  be  property 

ferred  from  the  acts  of  ILe  partieii 

Ourran  ».  OraigJlH  Fed.  Rep.  101;  MontroM 

Mabie,  BO  Fed.  Rep.  237;  Bro^f -r.  Bj/an.i 
Story,  S26;  Omtolidated  Pniit  Jar  Oo.  T.  Whit' 
nw^l  Bann.  A  Ard.  856. 

When,  aa  Id  this  case,  the  patent  is  for  a 
machine  the  implied  license  is  only  to  use  and 
vend  tbe  specific  macbinee. 

Kdler  t.  Btoltaibaeh,  20  Fed.  Bep.  U;  Briek- 
m  V.  N.  T.  7  Fed.  Bep.  479;  MagoiM  t.  2f.  B. 
6lau  Go.  8  Bann.  A  Ard.  Il4;  WUJctnt  r.  Spof- 
ford,  Id.  374. 

The  defendants,  being  only  two  out  of  three 
members  of  tbe  firm,  cannot  claim  tbe  right  to 
continue  to  use  this  partneisbip  property  aa 
their  own,  after  the  dissolution  of  the  firm. 

LIndley,  Partn.  OM,  S87;  1  Schooler,  Pera. 
Prop,  gg  189, 198;  Beil  t.  Morriian,  36  U.  S.  1 
Pet.  SSI  (7:  IT^;  Ibigen  v.  BatehOor,  87  U.  & 
12  Pet  331  (9: 1068). 

The  mere  sale  of  an  article  by  the  patentee 
does  not  necessarily  carry  with  It  the  license  to 
use,  unless  such  sale  is  unqualified. 

FwUr  SemOa  Oo.  ▼.  Nat.  SmdU  Q>.  17  Fed. 
Rep.  686. 

The  use  of  the  srttcle  purchased  may  be  re- 
stricted or  withheld  to  any  extent  that  the 
parties  to  tbetale  may  agree,  and  tbe  only  ques- 
tion is;  What  is  the  contract? 

Pnmdarue  Rubber  Go.  t.  Qoodyear,  76  U.  8. 
9  Wall.  788(19:666);  Jf.teMi  v.  feiriiy,  88  U. 
8. 16  WalL  S44  (21:  322);  Coiwotidated  F^it 
Jar  Go.  T.  Whiinev,  1  Banc.  &  Ard.  85S;  Wiekt 
v.  KteinkTieeht,  Id.  608;  Bearlt  j.  Bouton,  30 
Btatchf.  426,  429;  (?(Mi  T.  .fi(>«^Mr.  83  Blatchf . 
S6. 

Me»vt.  Edw»rd  W.  HntoUnss.  and 
Bewff  Wit^tr,  for  appellees: 

The  defendants  have  the  rlsbt,  under  section 
4899  R.  a  to  use  tbe  forty-eight  machines  with 
tbe  improvemeola  Ibereoo. 

Penjtoek  v.  Diaicgue,  27  TJ.  8. 2  Pet  1  (7  :S27); 
MeOivn  t.  Eing^Ia»d,  43  U.  S.  1  How.  203(11: 
102);  flftofcX  T.  Am.  SuttonJuU  it  0.0a.  9  Fish. 
Pat  Css.  71:  boomer  r.  MeQueaan,  SB  U.  S. 
14  How.  639  (14: 682);  MttAeU  v.  Hatetes.  88  U. 
8. 16  Wall.  544  (21 :  822);  Diiffg  v.  Beynoldt,  S4 
Fed.  Rep.  855;  Edler  v.  Btoiienbaeh,  W  Fed. 
Rep.  47;  Wade  v.  Meicalf.  18  Fed.  Rep.  181; 
Montnm  t.  Mabie,  80  Fed.  Sep.  287iBitr7:y  t. 
Oraiu  Brotiuirt  Mfii,  Go.  33  Fed.  Bep.  H98: 
WUkeni  t.  Bpafferd'Z  Bann.  A  Ard.  374;  Am. 
Taba  Worki  v.  Bridgtwttar  Iron  Ca.  36  Fed. 
Rep  881 

i»u.a. 


dbyGoo^le 


Babtui  t.  Uxmo  Smna. 


Jfr.  JmUei  OrMT  ddlverad  tlw  opinion  of 
ttwoonit: 

Tbe  decUon  of  tbb  cue  taroE  upon  aectlon 
4aM  of  the  BCTlMd  SUtatea,  bj  which  It  Ib 
enacted  Hut  "Breir  penon  who  purcbues  of 
Uie  iDTenlor  or  dltcomer,  or  with  hi*  knowl- 
edge mkI  couent  oODttmcti  any  newly  faiTeot- 
cd  or  diecovered  machine  or  other  patentable 
article,  prior  to  tbe  qtpllcaUoD  by  the  larentor 
or  dtaoaVerer  for  a  patent,  or  who  aella  or  naea 
one  10  conatrocted,  shall  bare  tbe  right  to  nw 
and  Tend  to  othsi*  to  be  oied  the  specUlc  thing 
ao  made  or  parcboMd,  wltboot  liablll^  there- 
for." 

Thla  wction  clearly  deflnee  tbnr  cIbsbcs  of 
penont  who  iball  have  the  right  to  uae,  and  to 
vend  to  othen  to  be  uied,  a  ipecUc  patentable 


Firtt.  Every  person  "who  pnrchaaoi  of  the 
inventM^  the  machine  before  hia  applicatioi 
for  a  patent. 

Steond.  Ereiypenon  who  "with  hit  knowl- 
edge ud  conaent  oonatmcta"  the  machine  be- 
fore the  ^pUcation. 

Th&^  Eretyperaon  "who  lella"  a  machine 
"ao  conatructed,"  that  la  low,  which  has  beui 
eonstmcled  with  theknowleageaodconaentof 
the  inventor  by  another  penon. 


,     _-  _  -oeay,  constnicted  with 

tbe  inventor'a  kaowledge  and  oonaent  by  an- 
other person. 

In  order  to  entitle  a  peraon  of  any  of  these 
(our  rlntwm  to  oae  and  vend  the  machine,  onder 
Uiit  aectlon,  the  machine  most  orlKinallr  have 
been  eilber  porchaaed  from  the  {nTenlor,  or 
elae  constructed  with  his  knowled)^  and  con- 
sent, before  his  application  for  a  patent;  and  ft 
may  well  be  that  a  fraudulent  or  turrepUtloua 
porehaseoTConHtruction  is  InaiifflcleDt.  Sen- 
daU  T.  Wintor,  62  U.  S.  SI  How.  839  ri8;1861; 
Andrtm  r.  Sm^,  ISi  TJ.  B.  6S4,  708  [81 :  6S7, 
6601. 

Bat  after  a  machine  has  been  constructed  by 
any  penon  with  the  inTentor'a  knowledge  and 
consent  before  the  appUcallon  for  a  patent, 
e?eiT  other  postm  who  either  heIIs  or  uses  that 
machine  is  within  (he  tbe  protection  of  the 
section,  and  needs  no  new  conaent  or  pomia- 
^n  of  the  InTentor. 

If  the  tint  two  dansea  of  the  section,  taken 
by  themselves,  leave  the  matter  In  any  doubt, 
the  succeeding  clause,  Inclndiog  ere^  person 
"who  sella  or  uses  one  so  constructed,"  makes 
ft  perfectly  clear  that  the  Implied  license  con- 
ferred by  tbe  aectlon  sela  the  specific  mschine 
free  from  the  monopoly  of  tbe  patent  In  the 


under  a  purchase  or  an  express  and  unrestrict- 
ed llcensefrom the  ioyenlor.  MeQurg Y.Eing*- 
land,  43  D.  a  1  How.  203  [U:  lOSL  Btoomer 
▼.  Mcqueuan,  K  D.  8. 14  How.  689,  S4»  [14: 
fi821:  moomar  ^.MiUinoa;  08  U.  S.  1  WaU.  MO 
(XT:  8811;  .i<fa«i*  T.  flyfi^  84  n.  8.  17  WaU. 
4S8  [31:^;  BtrdttU  t.  StalM,  IIS  U.  S.  480, 
4Sn\}»:'m,  768]. 

In  tlw  case  at  bar,  the  machines  of  the  plaint- 
Ufa  InTsntlon  wen  not  purchased  from  him 
by  tbe  defendants.  But  they  were  cooslructed 
inth  bis  knowledge  and  conaent  by  a  partner- 
■hip,  of  which  he  and  the  defendants  were 
tbe  membaia.  It  was  strongly  argued  for  tbe 
189  U.  a.  U.  8.,  Book  S3. 


defendants,  that  a  sale  or  a  Itoenae  from  tbe  in- 
venlor  to  two  or  man  partnen  or  tenanta  In 
common  confen  upon  each  a  right  to  nse  and 
to  sell  tbe  subject  of  the  sale  or  license,  and  that 
the  defendanta,  therefore,  come  within  tbe  seo- 
ond  class  ttf  penoas  defined  in  thestatnle.  But 
it  is  QnneceeurT  to  determine  wbatber  tbatlsso 
or  not,  becauself  it  is  not,  the  defendants  clear- 
ly come  within  tbe  fourth  class,  bdng  persona 
who  nse  macblnei  which  have  been  consimcted 
with  tbe  knowledge  and  consent  of  tbe  invent- 
or before  his  appUcaUoa  for  a  patent. 

Tbe  peculiar  provisions  of  the  agreement  l)y 
which  tlie  partnership  between  tbe  plaintlfl  and 
tbe  defendania  was  dissolved  md  not.  In 
terms  or  In  legal  effect,  enlarge  or  diminish  the 
ilgbta  of  either  party,  independently  of  that 
agreement,  in  the  mauiines  ui  question. 

JONATHAIT  Q.  BARTON,  Afpt., 

e. 

UHTTED  STATES. 

(Bee  B.  a  Bepoitar^  ed.  HMai) 

Asymoffar  in   nacy — additunal  pan — Aet  tf 


APPEAL  from  a  Judgment  of  the  Court  of 
Claims,   dlsmlsstDg  a  petition  of  a  pay- 
master in  the  navy  for  additional  pay.    Af- 

The  facts  are  Rated  in  the  opinion. 
Mr.  Qeo.  S.  BootweU  for  appellaoL 
Mtitr*.  A.  H.  0»rUnd,  AUg-Qm,.,  R.A, 

Howard,    Amit.    AUt/-Om.,    and    F.    P. 

Dewees.  Atiitt.  Attn.,  for  the  United  SUtes, 

ifr.  OhitfJiuUct  FoUer  delivered  tbe  opin- 
ion of  the  court: 

Thla  is  an  appeal  from  a  Judgment  of  the 
Court  of  Claims  flndins  In  favor  of  the  United 
Slates,  and  diamlBdng  £e  petition  of  tbe  claim- 

The  flmUnga  of  fact  and  conclusion  of  law 
ere  as  folio  wb: 
:he  c 
slstsnt  pajm  , 

Unlled  States,  JsDuarv  80,  1864;  aBSistaot  pay- 
master, March  3,  1807;  liassed  ssslstant  ykj- 
master,  February  10, 1870;  and  pavmaster  in 

" • «._««  .o™     Etohasbeen 

MX 


the  regular  navy,  Uay  20,  II 


BujraxMX  Cocbt  or  ihx  Daimi  Buiu, 


contlnnonilr  in  the  uvrj  f TOm  Ilia  flnt  appolnt- 
DMDt  to  tbe  preaent  time. 

"IL  He  UBS  received  the  aaiuy  and  giad- 
nated  or  loag«vity  pay  allowed  by  the  Act  of 
July  17,  1861  (13  Buu  at  L.  358),  aod  tbe  Act 
of  Matub  i.  1867,  chap.  197.  g  8  (14  Stat  at 
L.  616,  now  B.  S.  1412),  aod  tbe  benefit  ol  aU 
laws  in  force  during  the  time  be  has  held  the 
ofllces  inentloDed  in  tbe  preceding  floding,  ex- 
cept ifaat  he  baa  received  ao  additional  beoeBti 
iXhI]  under  the  Acts  of  Augtut  S,  1B82.  chap.  891 
(22  Stat,  at  L.  29%  and  March  8,  1683,  chap. 
97  (2a  BtaL  at  L.  478). 

"  m.  If  he  be  entitled  under  aald  last  men- 
tioned Act!  of  1882  and  18S8  to  allowance  for 
the  Bums  which  he  would  have  recelTed 
he  entered  the  regular  aavv  when  he  entered 
ihe  volunteer  navj,  and  baa  be  been  promoted 
from  time  to  time,  under  tbe  lule  of  promoiiOD 
provided  by  the  Revised  SUttutea,  g@  ISSO, 
1408,  1498,  end  tbe  previotu  atatutea  embodied 
therein,  tbe  defendant  would  tie  indebted  to 
him  to  an  amount  which,  for  nasona  which 
appear  la  the  oplnioD,  we  do  not  compute. 
"  Ooneltuton  ^  Lent. 

"17pOD  tl»  foregoinK  flDdinga  of  fact  tbe 
court  deddea,  aa  a  coodusIoD  of  law,  that  the 
claiaunt  ia  not  entitled  to  leoover,  and  liia  pe- 
tition must  be  illiinlimil  " 

The  Acts  of  OongreM  of  1B80  and  1888  read 
Ihiu: 

"  And  all  aOoaa  of  the  navy  ahall  be  cred- 
ited with  the  actual  time  thay  liave  served  ai 
officers  or  eolitted  men  In  tbe  nKular  or  volun- 
teer army  or  navy,  or  both,  and  shall  tecdve 
all  the  beneflta  of  such  actual  aervice  in  all 
leapecta  In  the  same  manner  as  if  all  said  service 
had  been  contiDooos  and  io  Uw  re^lar  navy; 
Proti^d,  That  nothing  hi  this  dauae  sbaU  be 
•0  construed  aa  to  anlnorize  any  change  in  the 
datea  of  commisaiona  or  In  the  relative  rank  of 
auch  offlceta."  (Aoguat  S,  1882,  chap.  891 
SUU.  at  L.  38T.) 

"And  all  offlcen  of  the  navy  shall  __ 
credited  with  the  actual  time  tbey  may  have 
served  aa  offlceta  or  enlisted  men  In  tbe  regular 
or  volunteer  army  or  navy,  or  both,  and  shall 
receive  all  the  beneflta  of  such  actual  service 
in  all  respects  in  Oie  same  manner  as  If  all  said 
tervice  had  been  continuons  and  In  tbe  regular 
na^,  in  the  lowatgradt  kaeing  tp^dnated  poff 
hMhftuAofftartinukuttntwtngtbeitniee; 
Piwided,  thtX  nothing  In  thia  clause  abaU  be 
80  construed  as  to  authorize  any  chaoge  in  tbe 
dales  of  oommiaaions  or  in  the  rdatlve  rank  of 
inch  offloos;  ProBUed,  ^irther,  "Hutt  nothing 
hmtin eontain«d AaU  lita  amttnudai  iogite 
anr  aOditiorud  paj/  la  ana  iveh  <ygleer  during 
tA»  time  of  hit  t»nia>  in  tht  wtuntwr  arnw  or 
"    (Hardi  8,  1688,  chap.  97.  89  Stat,  at 


U%»,) 


,_-,,  Under  the  nroviaiou  of  the  Act  oi  July  17, 
I»«lJ  1861.  entitled  "  An  Act  to  Provide  for  tbe  Ap- 
pointment of  AaststantPaymasters  in  tbeNavy*' 
(IS  Slak  at  L.  266).  assistant  p«ynusten  were 
entitled  to  recdve  graduated  pav.  And  under 
tbe  provlslous  of  sectlcm  8  of  the  Act  of  Haich 
~       *?  a<  BtaL  at  L.  016,  R  S.  g  OS),  Barton 


and  his  second  Itve  yean' service  In  the  rezulai 
navy  commenced  after  the  expiration  d*  tbe 
five  years  preceding.  Including  therein  the 
volunteer  survice;  and  he  has  conaequently  re- 
ceived all  tbe  benefits,  under  tbe  Longevity 
Pay  Acts,  of  bis  whole  service,  "asif  alTsucdt 
service  had  been  continuous  and  In  the  regular 

But  he  cootends  that  If  he  had  been  ap- 
pointed in  tbe  regular  navy  January  80,  1804, 
he  would  have  bean  promoted  from  time  to 
Ume  earlier  than  be  was,  and  that  he  Is  en^tled 
to  pay  in  tlie  several  grades  of  service  as  tf  be 
tiad  received  such  earlier  promotion.  And  by 
hia  petition  he  claims  that  the  diSereooe  be- 
tween what  he  has  received  and  what  he  would 
have  received  tf  be  had  been  commtsslQned  an 
assistant  paymaster  Januaiy  80, 1864,  when  be 
entered  tbe  volunteer  navy,  amounts  Io 
t7,678.40,  made  up  of  the  dlftereocet  of  pay 
m  the  several  grades  If  he  had  attained  them 
as  early  as  be  believes  be  would  if  bis  service 
bad  oommenced  in  the  regular  navy. 

The  argument  la  that  under  the  Act  of  1888, 
which  amended  and  supeneded  that  of  1B82, 
offlcen  so  sltoated  as  Barton,  while  denied 
rank  and  commissions  under  the  statuta,  have 
(be  right  to  tbe  pay  of  Um  aevoal  grades  they 
ml^t  have  reached  if  tlielr  anwbiUnenIa  in 
the  regular  navy  are  treated  as  having  been 
made  at  the  date  of  dieir  entiy  Into  the  vidun- 
teer  service. 

We  cannot  concur  in  Uiis  interpretation  of 
tbe  Act,  which,  in  our  opinion,  deala  with 
credit  for  length  of  service  and  tbe  additional 
pay  which  arfies  therefrom,  and  not  with  tbe 
matter  of  regular  salary,  and  has  no  reference 
to  benefits  derived  from  promotion  to  different 
les,  but  is  confined  to  the  loweat  grade  ba*- 


mdf 
hwg 


I  uis  V 

to  lensthen  tl 

..t  grade  havh 

graduated  p^  by  crediting  all  previona  serv- 
icea  for  the  purpose  only  of  incrca^ng  loB- 

— " 'n  that  grade. 

that  tbe  (Jourt  of  Claima  was  right 
in  ita  conclusion  in  Ihe  premlsesi  and  we  need 
not  enter  upon  the  oonddentlon  of  what  the 
learned  Obiet  Juatlce  of  that  court  correctly 
terms  "the  complicated  proUemof  nromr*'— 
-'■'-'-  ■■-  '"-^on)  might  have  bad,  invol' 
promoUon  of  many  otlier 
can  above  and  below  him  in  rank,  who  would 
in  like  manner  be  affected  by  the  proviataiacf 
the  statute,  and  whoae  promotion,  dependent 
upon  ivevious  service  not  found  In  ttui  easc^ 
would  materially  affect  bis  own," 
TAejudgmtnt  app»cUtifiv»  it  ^kwui. 


ERABTUS  F.  BROWN  n  Ai..,  Ezra.,  i 
8ABAH  S.  BUTTON. 
(Bee  &  a  Reporter^  ed.  m^UU 


Bbowm  ▼.  SdTToir. 


_ie  Ttnualnder  of  hit  Ufe,  bi  she  bad  done  In 
lepwt,  audplBoea  ber  id  poawMkiD  of  Ibe  prop- 
—ty.  and  ahe  aom  to  take  care  of  bim  during  ax 
life.  Bbe  la  entitled  to  ■  spedOo  performanoe  <a  tho 
promlee  and  to  a  oonreranoe  of  the  title  to  ber, 
after  bla  deotb,  br  bla  eieouioia  and  uuateea. 

[No.  B7.] 
ArgutdNm.  tB,  1888.     BteUUd  Jon.  U,  1889. 

APPEAL  from  a  decree  of  the  Clrcufl  Oonrt 
of  the  United  Btatei  for  the  EaBlem  Dis- 
trict of  Wiacondn,  In  %  suit  for  Bpedflc  per- 
formance of  a  verbal  contract  and  lor  the  con- 
veyance of  the  title,  tlut  plaintlEf  was  entitled 
to  the  property  and  that  defendants  should  < 
convej  to  her.    A^rmtd. 

The  facta  are  stated  In  the  opinion. 

Mewn.  Eraatna  F.  Brown,  and  Bigar 
K.  Brown,  for  appellants; 

The  pomea^n  which  most  accoropaDj  the 
parol  agreement,  to  save  ft  from  tbe  statute, 
must  be  open,  notorioua,  exclusive  and  con- 

Pai^U  T.  Miner.  71  U.  B.  4  Wall  618 
(1B:4SS)i  WatiatMY.MoTTit.mV.B.  444-106 
^:8ea-862):  Browne,  Frauds,  §§472-474, 486; 
BratBduy.  Brambi,  1  Pa.  107i  Blake»lat.BlaJt»- 
tUe.  821^  2S7i  Mottrey.  &naU,  19 Fa.  481;  Hat- 
Ittv.  BaOet,  «  Watts,  464;  OkailvMkf.Fat,  86 
Pa.  805;  WoAiAaught.  Bnfriken,  86  Pa.  618:.il- 
Im't  B»t.  1  WatU  &  e.  383;  JohTuton  j.  Olancy, 
4  Blackf.  94;  P^e  ».  Bhepler,  7  Pa.  91;  Blan- 
ehanlt.  MeDougal,  6  Wis.  167;  KnoU  v.  Ear 
MV,  19  Wis.  W;  Dttriekf.  Sharrar.WPai.  S21; 
Smith  r.  FijuA,  8  Wis.  £46;  LitUefieid  v.  Lit- 
U^flM.  61 WU.  28;  Tiwnan  t.  Qibrm,  S4  Wis. 
190;  ObUm  t.  7%(mpion,  IS  U.  S.  2  Wtkeat  886 
<4d5S);  NaaU  t.  XmU,  76  U.  S.  9  WalL  1 
a9;CQ0.) 


Geary  v.  Fagt,  9  Boaw.  297. 

Condnct  is  stronger  to  point  the  truth  than 
(he  ancertain  racoflections  of  strangers  as  to 
conTetsatfona. 

Semma  v.  WortMttfft^,  88  Ud.  S98;  8kdt- 
kammerv.  AtAiat^h,  88 Pa.  24;  Oerrj/r.  Btnae, 
180  Haas.  860;  OhaOeer  y.  Ohalker,  ORedf. 480; 
Booty.  Boar,  S  Hedf.  687;  Aidermm  t.  Maddi- 
•wt,  L.  R  7  Q.  B.  DlT.  174;  L.  R  B  Kxch. 
Dir.  388. 

Menrt.  Wlafield  Bnaltb  and  Edwin 
Hnrlbni,  for  appellee: 

The  Intention  of  a  porW  ma^  be  gathered 
from  his  acta  and  declarations. 

ffwfv.  Btejwfc,  78  Mo.  407;  Ohadaiek  .. 
Fbnner,  «S  N.  T.  404;  UtOefiMv.  LttOefield. 
Bl  Wis.38. 

In  a  court  of  equity  part  perfonnance  of  _ 
parol  contract  for  the  coDTeyaoce  of  lands  maj 
take  the  contract  out  of  the  Statute  of  Frauds, 
and  render  it  capable  of  being  enforced  bj  wajr 
of  medflc  pwformance. 

Vij,  Spec  Pert.  »  888,  886,  886;  1  Story, 
Ei  Jut.  §769. 

Tbe  promisee  having  performed  all,  and  the 
iwombor  havlog  performed  a  part,  of  the  con- 
tract. It  la  thereby  taken  out  of  tbe  Statute  of 
Franda. 

BMomr.  Amut,  106  U.  B.  10  (27:681). 

In  Wiaoonsln.  put  performance,  consisting 


making  Improvements  on  the 
premlscfl,  takes  tbe  case  out  of  the  statute. 

BlaneAard  t.  MeDtnigat^  Wis.  170;  SOmI 
Ditt.  No.  S  T.  Madoon.  i  Wis.  79;  Fither  r. 
Mooliek,  IS  Wis.  831;  Ingtav.  FatUrton,  86 
Wis.  878;  Seaman  v.  Aidiermann,  61  Wis.  67B; 
DanitU  V.  Leait,  16  Wis.   141;  Paint  v.  Wil- 

t,  16  Wis.  203;  mraU  v.  ThraU,  80  Wis.  608. 

Part  performance  of  a  parol  contract  for  tbe 
conveyance  of  land  Is  sufficient  in  England, 
and  in  nearly  all  tbe  Slates  of  tbe  Unloo,  to 
take  the  agreement  out  of  the  Statute  of 
Frauds. 

Letter  t.  Fojxraft,  1  Oollea,  P.  C.  108;  1  Lead. 
Cas.  Eq.  *768;  Parkhurt  t.  Van  OorOand,  14 
Johns,  \^;  Annan  Y.  Merritt.  18  Conn.  479; 
Seaton  v.  Saaeey,  8  N.  H.  B;  Farrar  v.  Patton, 
30  Mo.  81;  Qraat  y.  Bamtey.  7  Ohio  St.  167; 
Gannon  v.  CoUint,  8  Del  Cb.  182;  WincheU  y. 
Wijwheli,  100  N.  Y.  166,  1  CenU  Rep.  235; 
Qreeny.  Jona,  76  Maine,  668;  Bh.'umany.  Wil- 
leU.  17  Neb.  478;  Burns  v.  Fox,  118  Ind.  205, 
13  West.  Rep.  117;  Woodbttry  y.  Gardner,  77 
Maine,  68;  Anderaoa  v.  Stwekieg,  83  Mo.  360; 
Bowman  v.  Wol/ord,  80  Va,  213, 

The  plainUCs  possession  was  not  defeated 
by  Mr.  Eenyon's  presence  ou  the  premises. 

Warren  y.  Warren.  105  HI.  668;  McDowM  T. 
Lueai,  97  111.  488;  Drum  y.  SUzenx,  »4  lad. 
181;  MeCluTe  v.  Otrich,  IIB  111.  820,  6  West. 
Rep.  65;  fli66er(  v.  Aylolt.  62  Tex.  530. 

An  uncertuDtT  as  to  the  time  wlien  thedeed 
diall  be  executed  and  delivered  will  not  defeat 
the  promise. 

Limb  V,  Binman,  46  Mich.  113. 

A  promise  or  obligation  cannot  be  defeated 
on  the  ground  of  tbe  inadequacy  of  the  com- 
pensation. 

Oakleg  y.  Boorman,  21  Wend.  588. 

Therefore,  if  the  conslderalion  be  less  than 
the  value  of  tbe  land,  It  does  not  alter  the  rule 
gntntlog  specific  performance. 

Loted  V.  afor^,  57  Barb,  661;  Ottumiea  etc. 
B.  Go.  y.  MeWtiliarnt,  71  Iowa,  164;  SmilA  v. 
Yoeum,  110  lU.  142;  LangibM  v.  Bate*.  84  Dl. 
634;  Kurtt  v,  Bibrter.  66  111.  614:  Bright  y. 
Bright,  41  DL  97;  Sink  v.  Sampte,  66  Iowa, 
100;  Iftdy.  BM,  80 Ta.  684. 

An  agieemoit  to  support  or  render  aervlces, 
as  a  consideration  for  a  verbal  promise  to  con- 
vey lands,  if  carried  out,  is  such  a  definite  per- 
formance of  tbe  cootraot  as  entitles  tbe  prom- 
isee to  a  conveyance  of  the  premises. 

Hiatt  V.  mUiamt,  72  Mo.  214;  Bhodei  W. 
BAodet.  8  Sandf.  Oh.  279;  Daeitimy.  Danton, 
18  N.  J.  Sq.  246;  Bainei  v.  Spartogh.  17  Neb. 
687;  Wtnd^  v.  Stone,  8»  Hnn,  i&. 

Even  a  parol  gift  of  land  is  protected  in 
eqi^,  eqiully  with  a  parol  agreement  to  sell  it 
—if  acoompaoled  by  possession,  and  the  donee, 
Induced  by  the  promise  to  give  It,  bss  made 
valuable  improvements  on  the  property. 

BeaU  y.  Beale,  76  O.  S.  fl  Wall  1  {18:660)! 
Dateton  v.  MeFaddin,  22  Neb.  IS\;  Anton  v. 
Toumtend,  78  Cal.  416;  Jrtn'n  v.  Dj/ke,  114 
m.  808;  F^teman  v.  Fi-eeman,  61  Barb.  800; 
48  N.  T.  84 ;  Baltej/  t.  t^!ten^  79  Ta.  60; 
Whittitt  y.  PrOmpHon  Praiby.  Ohurtik,  110 
m.  135;  Bohanan  v.  Bokanan,  96  111.  S91; 
WMi  T.  WheMeg,  62  Mich,  16;  Bunt  v.  Bayt, 
10  Col.  378;  FandurM  T.  VnOcmd,  U  H.  J. 
Eq.  148. 
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An  tgneauxA  bj aged  pcraou  tovQl  tbdr 
pcopertj  toODe  whowooM,  In  conildentioii of 
.  that  promlw,  taka  can  of  thorn  nntU  death, 
was  nptteld  In  Qvpton  v.  Ovpton,  4?  Uo.  87; 
SuOont.  Baudm,  SS  Uo.  101:  and  WuUem  t. 
llahmi,  90  Ind.  ass. 

Mr.  JtiiMw  Mm«F  deUTcnd  the  oiritdm  of 
the  court: 

Thebfll  WM  lirodgbt  1)7  Sarah  &  Etatton, 
the  appellee,  agalnit  Bnatni  P.  Brown  and 
Fnuuai  A  Kenjon,  ezecnlon  of  the  last  wtU 
ofJobnB.  EeDyon,  and  woa  in  the  nature  of  a 
■nit  tor  apeciflc  performanoe  of  a  contract  and 
for  the  courefance  of  the  title  to  «  certain  hooae 
and  gronndain  ifaeOi^^  Oconmnowoc,  in 
Wlaconsln.  Then  mi  no  written  agnement 
on  the  snblect:  but  the  antt  la  baaed  upon  the 
idea  of  a  verbid  NombewacreeiiMntnpon  the 
part  gf  John  S.  Ken7<»i  inbli  lifetime  that  be 
would  conTOT  the  property  to  Hn.  Sutton,  the 
appellee,  ana  that  audi  part  perlornumce  had 
been  had  in  Ite  eiacotlon  a*  to  brlni  the  caae 
wltblB  the  exception  made  t^  that  doctrine  In 
the  leatdrement  of  the  Statute  of  Fraud*  that 
the  lale  of  lande  most  be  in  writing. 

The  ezeoutore  and  tnuieea  un^  the  will 
filed  their  aniwer,  denying  the  ezlitence  of  anv 
verbal  promlw  at  all,  and  also  denvlog  that  it 
waa  so  far  performed  as  to  Juatiif  a  decree. 
The  court,  uowerer,  rendered  a  decree  In  favor 
of  Ura.  Button,  that  she  was  entitled  to  the 
property,  andthattbe  defendants  in  the  action 
[S40j  should  coDvej  to  her.  It  la  from  this  decree 
that  the  present  appeal  Is  taken. 

Abist^  of  the  relatione  of  the  testAtor, 
John  B.  Kenyon,  to  Urs.  Sntt<»  and  her  hus- 
band, is  eesential  to  a  correct  decision  of  the 
case.  Tbe  following  facts  regarding  (horn  are 
In  the  main  undisputed  by  either  partr 

In  1S68  Ur.  Kenyon  lived  with  bis  Wife  In 
Harlem,  in  tbe  aty  of  Hew  York;  was  a  man 
tit  some  wealth,  an  offloer  of  a  bank  In  Harlem, 
and  at  his  death  left  an  estate  of  nearly  9200,- 
000.  He  was  without  children  or  close  kin  in 
whom  he  was  much  interested,  as  was  shown 
bv  bis  will,  in  which,  after  baviue  made  some 
slight  provisions  for  some  of  bis  diten,  he  de- 
viHd  the  great  bulk  of  his  fortune  U>  flfteen 
charitable  and  religious  societies  or  asaadatkms. 
The  father  of  Mrs.  Sutton  lived  in  New  Tork 
and  Brooklyn,  and  she  had  been  mtunate  with 


)  she  married  CbsrlesT.  Sutton,   and 

ever  rince  lived  with  bim  as  Ills  wife,  but  had 
uo  children.    The  wife  of  Ur,  Eenyon  was  for 


U>^," 


tbe  core  of  her  during  sickness.    la  1868 

Eenvon  and  his  wife  visited  Oconomowoc,  at 
the  house  of  GeorRe  F.  Westover,  whose  wife 
was  a  sister  of  t&a.  Sutton.  Thereafter  tbe 
EenyOEia  removed  to  Tremont,  near  New  York 
City,  where  Uis.  Kenyon  died  In  Febniuy, 
18'ra.  During  a  large  part  of  this  time,  ssd  tA 
ber  death,  Ure.  Sutlon  was  with  her.  Shortly 
otter  her  decease,  Ur.  Kenyon  and  Ur.  and 
Uis.  Sutton  went  to  Oconomowoc  together, 
lived  in  the  family  of  Weelover,  paying  there- 
M« 


for  a  Gonslderatlona  and  so  continued  tmtll 
AprS,  1874,  except  a  few  weeks,  when  Vx. 
EeoTon  was  absent  Westover  then  removed 
to  Chicago,  and  on  tbs  SSth  of  that  monOi 
Eenyon  bon^t  a  cottage  in  the  Tillage  (rf 
Oconomowoc,  and  lived  In  it  with  (he  Buttons, 
who  k^  the  house.    On  July  1,  1874,  Een> 

Son  made  a  deed  of  this  cottage  to  Uis.  Sutton, 
sclsrlng  it  to  be  in  accordance  with  the  re- 
quest of  ms  wife  during  her  llfetlnje,  as  a  trib- 
ute from  her  to  Uis.  Sutton.  For  several  yesn  [HI 
theae  tbree  continued  living  together  in  thai 
cottage,  Kenyon  making  oertain  contrtbutlMU 
for  hoard,  or  aa  his  nnota  towoidstbe  ezpeusM 
of  bousekeeidDg.  During  theseyean  lie  made 
fraqu^t  tripa  to  Hew  Toric  on  business  con- 
net^  with  tbe  bank  of  which  be  was  a  ahare- 
bidder  and  probably  a  director,  being  absent 
from  eeveral  weeks  to  three  mouths  at  a  time. 
While  In  New  Trak  In  1679,  upon  one  of  ilwsa 
visits,  he  made  a  will,  in  whlcb,  aftat  dispos- 
ing of  several  small  items  of  personal  proper^, 
gvlng  (0  Uts.  Sutton  all  the  personal  propertv 
her  house  at  Oconomowoc.  except  his  Jewels 
and  the  interest  during  her  lUe  on  one  tbbd  of 
110,000,  and  to  his  sisiars  some  sllgfat  bequests 
of  jewelry  and  furniture,  tbe  bod^r  of  hie  es- 
tate was  bequeathed  to  bis  exeouters  aa  trus- 
tees for  the  assodaUons  refened  to.  In  No- 
vember, 1870,  the  Buttons  closed  the  cottage 
and  spuit  the  winter  in  Kew  York,  in  a  houas 
belongliig  to  Hr.  Eenyou  and  furnished  by 
him,  the  family  consisting  of  tbe  ssme  three 
persons  and  one  servant.  Tliereafter  they 
seem  to tiave vibrated forayearortwo between 
the  house  in  New  York  and  tbe  cottage  in 
Ooonomowoc,  always  living  together  as  one 
family.  In  September,  1%0,  Ur.  Eenyon 
bought,  for  the  consideration  of  |3,800,  the 
premises  In  dispute  h)  this  action,  known  as 
the  "Cake,"  situated  In  Oconomowoc  and  in 
1881  began  the  erection  thereon  of  a  large  dwell- 
ing house.  lAteinthefallof  1681  he  went  with 
the  Buttons  ag^  to  New  York,  and  they  all 
resided  together  as  usual  In  his  house,  until  be 


ratt  ^  .  , 
Oaks  was  bought  by  Ur.  Kenjon  tat  Urs.  But- 
ton; that  he  bad  promised  to  buy  It  for  ber  OS  a 
consideraUou  for  the  services  rendered  to  bim, 
and  to  be  thereafter  pof ormed.  In  keeping  houas 
for  him  and  giving  him  her  care  and  eodety. 
and  that  he  elso  a^eed  to  build  thereon  a  new 
house,  of  sufficient  dimensions  to  accommodate 
otbera  besides  these  three  who  lived  together  as 
a  family,  so  that  if  the  neoessl^  should  arise. 
In  the  event  of  Ur.  Kenyoo's  dMtth,  she  ml^t 
be  enabled  to  make  a  living  bv  keeping  board- 
ers. Itisclaimedtbatthe  land  was  Dougblaad 
the  bouse  buUt  In  accordance  with  this  promise,  [14^ 
or  at  least  that  It  was  In  progreM  of  erection  at 
the  time  of  bis  death.  Adennlte  promise  on  bis 
part  to  do  this  is  asserted,  tbe  consideration  for 
which  was  Bufflcient  In  \rtiat  she  bad  already 
done  and  had  agreed  thereafter  to  do  for  bim. 
Ur.  and  Ura.  Sutton  were  placed  in  pcwesstoa 
of  the  premises  as  soon  as  tbe  purchase  was 
made,  and  they  were  Uvlog  tiiere  at  the  time 
thepresent  suit  wss brought. 

Toe  controversy  In  the  present  case  Is  really 

whether  any  siich  promise  or  agreemoil  was 

,  made;  becauseif  It  was  theiecan  be  HtUedoubt 

ittV.  8. 


Bbows  t,  Bvttox. 


S88-84S 


dliectioii  mod  control,  b  &  Eaffldeol  mrt  per- 
fOTinaQce  to  take  the  case  out  of  tbe  StaluU  of 

As  Hn.  Sattam  wu  Dot  cranpete&t  u  B  wlt- 
IMM  to  establish  a  promiw  on  the  part  of  Ur. 


tent,  ltcanMraftdllyseeii,Intliesbsei)oetdaD7 
written  agreement  upon  tbe  subject  oi  sn;  cor- 
Tcspondence  between  ibe  partiee,  wliicb  could 
not  reuonablj  beexpecled  Utudstu  tber  were 
nearlj  always  llTing  together,  tbst  it  Is  almost 
impossible  to  ivore  a  direct  rerbal  promiM 
from  Hr.  Eony on  to  ber  in  regard  to  list  mat- 
ter. Any  sucb  promise  must  be  largely  Inferred 
from  tits  Eltaatlon  and  drcumstancee  of  Ibe 
pnlies,  and  must  depend  almost  wbotlj  on  ver- 
bal statements  made  In'  Mr.  Kenyon  to  others, 
Tbe  depositionB  in  uie  case  contain  full  and 
ample  evfdenoe  of  tbe  declarations  of  Hr.  E>n- 
jon  on  this  sabject.  They  are  In  substance, 
that  he  had  bDUf  ht  the  property  for  Hn.  But- 
ton; that  he  badglven  It  to  her,  had  placed  ber 
in  possHudon  of  &e  ground,  uid  was  building 
a  bouse  upon  it  for  her  at  tbe  time  of  hie  death : 
and  that  he  treated  hei  and  lier  husband  as,  and 
Ijcalledthem,  his  "children,"  or  "  tbe 


Hon,  clear  and  weU  defined  in  his  unu  lu-ui, 
that  be  was  buying  it  for  Mia.  Button;  and 
wlien  he  came  to  buUd  the  boose  upon  it  there 
cut  beu  little  doubt  that  be  erected  it  for  ber 
with  tbe  intention  that  it  sbotild  be  ber  bouse, 
expectins  to  live  with  the  Buttons  as  long  as  he 
Ural,  and  that  It  would  go  to  her  In  the  event 
of  bis  dying  before  sbo  old.  It  may  be  said, 
aikd  It  Is  true,  that  this  unexecuted  pnrpose  of 
bis  is  not  of  ttmit  sufficient  to  oonstitnte  a  con- 
tract to  convey  to  her  tbe  bouse,  itor  would  U 
alone  be  *  sufflcent  foundation  tor  a  decree; 
but  it  leav«a4be  case  in  sucb  a  position  that  no 
very  ttrong  evidence  is  r«qalred  that  such  a 
Goimsot  did  exist,  as  it  would  be  entirely  con- 
dstent  wttb  all  tbe  other  onoontrsdicted  testi- 
mony in  r^ard  to  what  be  bad  said  and  done 
and  wltb  the  possession  of  the  proper^  by  ber. 
There  is  also  quite  a  aoffldent  connderatlon 
for  sucb  a  promise  in  Ibe  services,  csre  and  at- 
tention rendeied  by  her  to  an  old  man  In  his 
declining  years,  in  connection  with  tbe  fact 
that  at  the  time  be  bonght  this  property  be  was 
~  TT  sure <rf  receiving  these  attentions  as  long  as 
Uved.    Tbe  evidence  shows  that  this  expec- 


verysu 
heUve 


efly  tbe  positive  evidence  of  a  prom- 
ise on  this  subject. 

Wo  have  tbe  testimoi^  of  Mr,  Westover, 
wbeoe  relation  to  Mr.  Eenyon  and  the  family 
has  already  been  noted.  In  whose  house  tbey 
Uved  for  two  summers  prior  to  bis  removal  to 
Chicago,  and  who  seems  to  have  been  on  Inti- 
mate terms  with  Mr.  Kenyon,  that  be  had 
many  ommrtatlons  witbbim  about  his  private 
matters,  allboa^  he  was  not  a  man  who  talked 
generally  nbont  his  affairs.  He  states  that  Hr. 
Kenyon  was  not  well,  and  never  was  weU,  since 
he  flrat  went  to  Oconomowoc;  that  he  was  a 
lattXj  old  man,  at  least  old  enough  to  be  Mi& 
1»  D.  8. 


Button's  father,  and  probably  older  than  her 
own  tdther  was;  that  oe  needed  a  great  deal  of 
nursing,  and  wanted  more  care  and  attention 
when  near  her  in  the  little  details  of  life  than 
any  man  be  ever  saw;  that  be  seemed  to  dresd 
to  be  alone,  and  In  net  ahe  went  everywhere 
with  him,  and  devoted  the  most  of  ber  life  dol- 
ing those  years  to  him  as  a  daughter  to  a  father. 
He  says:  "  She  Oiled  the  place  that  an  ezceed- 


igtj  attentive  daughter  would  to  a  weak, 
IcklVt  old  father.  1  never  saw  a  case  In  a 
smtly  of  mora  marked  seivloe  In  that  line  than 


Tbe  witness  then  went  on  fo  state  a  conver- 
sation that  be  had  with  Mr.  Eenyon  about  bis 
affain.  In  wblcb  be  said  of  bis  relatives:  "All 
tbey  want  of  me  Is  my  money;  some  day  they 
will  be  terribly  dissppoinled:''  and  proceeded  in 
say  that  no  one  had  filled  tbe  place  of  a  relative 
to  him  as  had  Hn.  Button;  that  be  was  under 

nt  obligations  to  lier,  and  how  to  dlBcharge 
I  repay  her,  or  attempt  to  rapay  ber,  was 
something  that  he  was  conalderlDg,  and  that  he 
was  going  to  recompense  her  (or  ber  services  to 
blm  m  some  way.    After  tbe  purchase  of  the 

Sroperiy  In  dispute  here,  Weatovei  asked  Mr. 
lenyon  about  it,  and  gives  his  language  as  fol- 
lows: "  He  told  me  that  that  was  tbe  final  result 
of  hlidel«rmluailon  as  loMrs.  Button;  that  he 
had  bousbt  Uie  place  for  her;  that  she  wanted 
it,  and  uiat  he  nad  made  up  his  mind  that  It 
was  tbe  very  best  that  could  be  done,  and  As 
HndprmniteS  h»r  tliat  he  would  put  a  house  mi 
the  place,  such  ss  she  wonted,  and  Ms  ptaee 
thmddlehtr*.  Heaald  that  It  was  not  perhaps 
as  much  as  Mrs.  Sutton  was  really  entitled  lo; 
but  he  thought  that  after  all  It  would  be  better 
for  hw  than  if  she  should  be  provided  for  In 
some  other  way  that  woald  be  even  larger.  He 
ssid  that  he  tud  made  ber  home  his  home,  as  I 
knew,  and  It  was  understood  that  Iw  was  to  con- 
tinue thereafter  making  his  home  with  Sortie, 
that  is,  Hn.  iiiultoa." 
Hr.  Eenyon  then  went  on  to  say,  as  the  wit- 
slates,  that  by  having  a  fine  btulding  on  the 


wants.  I  have  agreed  that  Sortie  shall  have  the 
bouse  Just  exactly  as  she  want*  It;  just  to  suit 
ber.  Be  said  be  was  to  continue  to  make  hi* 
home  with  Mr.  and  Un.  Sutton,  and  that  in 
view  of  tbe  past  and  her  services  to  him,  and 
what  bad  been  done,  and  in  view  of  tbeposition 


form,  kthad^romUtS  her  that  flaee,  and  behai] 
bought  it  for  her  becaose  it  pleased  her,  and  he 
had  promised  to  buUd  such  a  boose  thereon  as 
she  should  want." 

If  this  statement  be  true,  here  is  st  onoe  the  f  24S] 
promise  and  tbe  consideration  for  It,  amonntlng 
to  an  agreement  st^ed  in  Mr.  Eenyon's  own 
language,  with  aU  the  dearnGM  of  detail  necea- 
sary  to  a  contract  Then  was  no  qnestioD  about 
tbe  propierty  to  be  conveyed,  the  promise  to 
bolld  the  bouae,  the  parties  to  tbe  agreement, 
or  the  conaldentiaa  for  the  promise. 

The  witness  then  detaUsa  convenadou  wUdi 
he  had  in  1681,  iowbiob  Mr.  Eenymi  reminded 


SSfr-MS 


CouBT  or  T 


D  Umitmd  Statu. 


him  of  what  be  bad  said  to  Um  before  on  tbe 
aame  lublect,  and  eaid  that  after  much  thoQ^t 
be  had  coDclud«d  tbW  was  the  b«t  airange- 
ment,  nod  She  bad  agraed  lo  it;  that  it  wu 
arranged  tietweea  them  that  lie  abould  contlDue 
(0  liTewitbberlatbe  future;  that  be  was  under 
obligaUoiis  to  Iter  for  wbM  she  bad  done  for  Itim 


..  .. iTitacss  tbeu  testtfled  as    .  .    . 

boardpaldbjHr.Eenyon.  and  said:  "I  under- 
stood from  bim,  ss  he  said,  that  the  servlcee  of 
Hm  Sutton  nbich  she  had  rendered  blm,  and 
which  lie  was  under  obligations  to  requite,  to- 

E ether  with  tliose  of  tbe  same  kind  wnicb  she 
od  agreed  to  perforo)  in  the  future,  were  the 
basis  qf  hii  promite  to  wnten  her  the  premita 
in  dilute,  and  were  outside  of  anything  which 
be  bad  fumlsed  In  cash  expense  oF  liri^." 

Julia  L.  White,  who  was  well  acquainted 
with  Mr.  Eenjon,  details  various  con  veretttlons 
with  him,  in  one  of  wbicb  he  said  that  be 
wanted  to  give  the  property  wUch  is  now  In 
contiorersy  to  Mrs.  Sutton,  for  she  had  taken 
care  of  him  and  had  promised  and  was  lo  con- 
tinue to  take  care  oF  bim  as  long  as  he  lived, 
and  that  hi  then  taid  Tit  had  promiied  to  give  it 
to  her.  She  teatifiea  that  Mr.  Eenvon  stated  to 
ber  that  be  d<»ired  to  porchaae  this  property 
for  Hrs.  Sutton  on  account  of  the  services  and 
care  she  had  already  given  to  him,  and  had 
projmttd  to  gxM  Aim ,'  and  that  be  said  on 
Wednesday  bofore  bis  death  tliat  be  had  bought 
the  place,  tbat  It  was  for  Mrs.  Sutton,  to  make 
ber  home  there  for  the  care  ebehadglTenhiin, 
and  for  tbe  car;  she  promiwd  lo  tase  of  bim 
until  bis  death. 

Hr.  Small,  who  ttrea  adJolDiog  the  property 
in  dispute,  details  a  long  conversation  he  had 
with  Mr.  Eenyon  In  re^rd  to  lbs  building  of 
the  bouse,  and  Slates  that  be  aaidi  "  I  am  not 
building  it  for  myself;  I  am  Ituilding  It  for 
Mrs.  Sutton."  Mr.  Eenyon  then  went  on  to 
■ay  tbat  he  did  not  want  to  be  bothered  with 
tbe  building  of  it;  be  bad  left  it  all  to  Mr.  and 
Mrs.  Sutton;  he  had  nothing  to  do  with  the 
building  ezoept  to  furnish  tbe  money;  that  the 
loonu  bad  all  beta  arranged  by  ber,  and  that 
be  Intended  abe  should  have  It  as  she  wanted 


tbe  property  was  bought  I  took  the  deed,  buti 
intend  to  nave  the  property  kll  fixed  lo  Mrs. 
Sutton. "  "  I  said, '  Haven't  you  done  any. 
thing  about  !t  yet?'  He  said,  'No.'  BahlX 
'  Ton  maj  have  it  In  yqur  mind  to  do  some- 
thing  you  want  to  do,  but  il  you  do  not  do  It, 
if  you  should  be  taken  away,  it  won't  be  done. 
Under  our  law,  unleea  there  is  a  writing  made, 
or  tbe  parties  pot  in  ponacwiion  under  the  agree- 
men),  it  won't  omouiit  to  anything.'  He  aald, 
'  I  cant  make  out  anything  bere  for  the  rea- 
■on  my  papen  are  In  New  Tork.  Ideaire  to 
make  some  altenUona  in  my  afCaira.  Then  I 
ehall  flz  it  up,  but  I  shall  put  them  in  poeses- 
■ion.  I  tiave  put  them  in  poeaesslon.  Mia. 
Sutton  has  bad  possession  ever  since  I  went  to 
New  York  in  tbe  enmmer.  I  turned  It  over  to 
them  then,  and  they  are  now  In  possession. 
Mr.  Button  baa  the  keys  to  the  little  house  and 
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propose'to  give  iT  to  them.  Hrs.  Sutton  baa 
been  very  find  to  me  In  al  ~ 
mv  f amilyi  took  caie  of  my  w 
1  nava  a  good  home  myself  with  them,  1  ^o- 
poae  now  to  nvv  them  In  this  way.' "  The 
witness  also  testinea  as  to  other  conversathms. 
In  which  Mr.  Kenyon  declared  that  tbe  keys 
and  the  poesession  were  in  'Me  Buttons:  that 
the  property  was  theirs  to  all  intents  and  pur- 
pooes;  that  the  Utle  was  taken  In  bis  name 
when  be  bought  tbe  property,  but  that  be  in- 
tended Mn.  Sutton  sbouM  liave  it,  and  tlmi  be 
frequency  spoke  of  themes  "tbe  children."         l**'! 

Mrs.  Willlama,  an  insurance  agent,  while  ex- 
amining tbe  house  at  the  request  of  Mrs.  Sut- 
ton, with  reference  to  a  policy,  met  Hr.  Eenyon 
on  the  premisea.  He  ahowed  her  over  the 
house  and  directed  ber  attention  to  certain  al- 
teratioos  that  tbe  Suttonsbadmadein  the  plan, 
and  said:  "  It  is  as  they  want  it;  it  is  the  cbU> 
dren's;  it  don't  make  any  dilf  erence  to  mc  how 
they  fix  iL"  And  again  she  ststes  tbat  besald 
in  regard  to  the  i»bles  that  he  would  have 
made  every  one  dmerent,  but  the  children  (a 
phrase  which  he  often  used  with  reference  lo 
Mr.  and  Mn.  Sutton)  wanted  It  so,  and  it  did 
not  make  any  difference  to  him:  "it  toot 
Ibein." 

To  William  K.  Waahbum.  who  was  work- 
ing about  tbe  grounds,  Mr.  Eenyon  said  UtU 
.. a  j_  _¥..._  *.-...    __j  ..__    sutionj 

'einpoa- 

In  regard  to  aome  of  the  details,  Mr.  East- 
man, another  witness,  teatlfled  tbat  Mr.  Een- 
f'on  said  he  had  nothing  to  do  with  the  build- 
ng  of  it;  that  Mr.  Button  was  building  it  for 
himself, 

Mr.  Anderson,  a  resident  of  Oconomowoo, 
leetifles  tbat  tie  asked  Mr.  Eeoyo*,  in  a  con- 
versation tbat  they  bad  about  the  place  now  In 
dispute,  if  he  felt  anything  like  a  granger;  and 
tbat  his  reply  was  that  be  could  not  say  hedld, 
as  be  did  not  buy  tlw  place  tot  bimself,  but 
bad  bought  it  for  Ura.  Sutton,  who  undotibt- 
edly  would  be  a  permanent  resident,  altbou^ 
be  should  make  it  bis  home  with  them  while 
there,  as  be  had  for  several  yean  made  their 
^aoe  his  bom&  In  anotber  conveiaatioD,  Hr. 
Eenyon  said  to  bim  tbat  tbe  building  was  much 
larger  than  llu?  intended  in  tl>e  aUrt,  but  be 
was  bnQdlng  il  entirely  for  Jin.  Sutton,  andK 
bad  been  enuiged  at  her  suggeation;  that  Ur. 
Sutton  had  tbe  entira  conlrcl,  and  be  had  au- 
thorized bim  to  build  and  flniih  It  and  make 
the  Improvements  exactly  as  Mrs.  Sutton 
wtaihed.  On  his  oraas  examlnatloii  be  twtUled 
tbat  Mr.  Eenyon  said  be  bad  bonglit  it,  but  not 
for  himself;  tbat  he  had  bon^t  it  ftv  Mia. 
Sutton,  and  they  would  make  U  a  permanent 
residence,  and  be  abould  makelthlaliomewllb 
tbem  whenever  be  was  tbeie.      v. 

CeleeUa  Bdwaids  tertlfles  to  a  oonversatloD 
with  Mr.  Eenyon  about  tbe  primer^,  in  VMdk 
she  remarked  that  tbcy  would  have  a  veiy  [SU| 
beautlfnl  place  and  home  then,  to  which  he 
replied  that  he  Uked  It  VBiy  well,  but  it  did  not 
129  e.g. 


Oiait  T.  HAJcn.TOH. 


uftke  anr  difference  to  Um;  "Itwuftlltliein, 
ft  wu  IM  cUldien'a;  ther  were  flztng  It  up 
Jnal  to  Hilt  thenuelTet.'' 

Clarenoe  L  Feck  aljo  teMtfleB  to  a  oonrena- 
tkm  about  thia  (dace.  In  vblch  Ur.  EeDTOn 
«yd  Uwt  be  iDtendea  to  HiiUb  it  ap  in  Mod 

'    ■     "'      -      ■        •'^1  tEero; 

itbatl 

Mid  on  aootber  occasloD:  "The  place  belonKs 
to  Charlie  and  Sortie,  anr'iow,  aod  I  thongiit 
I  would  ^Te  tbo  Job  of  mperlnteDdiDg  it  to 
Chwlie.'^ 

Borne  comment  la  made  tbat  tbe  moat  direct 
leaMmooy  on  the  lobject  of  a  promise  cornea 
from  tbe  alater  and  brotber-ln-law  of  tbe  plaint- 
IS,  but  there  U  nothing  to  discredit  tbeir  evl- 
dence;  no  Impeachment  of  their  character  i>  at- 
tempted, nor  it  tt  flhown  that  tbey  are  In  an; 


way  dependent  upon  her.  No  reaaon  iMgt\ 
whv  tbefabonld  alateanythiDgfalae,  aodtli. 
tesAmonjUwhollTaDcantradicted.    It  leabo 


fthelr 


oondstent  with  ell  the  circumstances  of  the 
case. 

It  Is  Amber  made  a  subject  of  oommentthat 
Mrs.  Sotton  did  not  make  claim  to  the  title  to 
this  property,  nor  bring  this  suit,  for  two  or 
three  years  after  tbe  d^th  of  Hr.  KeoTOD;  but 
it  la  ea^  to  ettppose  that  she  really  beliered 
that  for  wantof  a  wiittea  promise  or  agreement 
«he  could  not  enforce  her  right  to  the  propettj. 
While  thit  principle  of  tbe  neoeaaity  for  a  writ- 
ten agreement  In  regard  totfae  title  to  real  prop- 
erty JsalmostuQWersally  understood  smooaall 
«lB£sea  of  people,  however  nnlearaed  in  tbe  law, 
it  is  cot  very  well  known  that  tfaere  la  an  ei- 
oeption  to  it  In  the  case  of  a  promise,  not  in 
wiitiog.  bat  ao  far  performed  as  to  take  it  out 
■of  the  Statute  of  Frauds. 

On  tbe  whole,  we  think  that  the  evidence 
Justices  the  inference  tbat  Hr.  Eenyon,  having 


promised  her  that  ho  would  make  over  the  title 
to  her  up<ai  coDddemUoD  tbat  she  should  take 
'Care  of  him  during  the  remainder  of  his  lite  as 
«be  had  done  In  the  past 

7^  <berM  <^  M«  Oirwit  (hurt  U  thartfort 


JJiFRBD    OABR,    Buperlnlendent    of   the 
Insnranoe   Department   of   the  Stati 
HmocBi,  Appt., 


-      *^^ -»mpan|(--" 

.—Eapidlarl 

, ^ammtgage' 
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falUKtf  theloanranceiandln  expeotatkiD  of  p«e- 
■tfdy  meedns  U*  own  obllganon  to  the  oom- 
panjbyttaatof  Uieoompaii*  ioblm;aad  the  oase 
H  one  of  mntoal  credit  and  tbe  toBured  la  entJUed 
'':OtheprlTlleBeof  compensatli 


ruptaoilKiea  toto  Ihinldatlaa,  tlw  poUey  hoiden 
beuoue  oredlton  to  ao  smonDt  equal  to  the  equi- 
table value  of  tbeir  napeoUTe  polltdea,  and  endOed 
to  parUolpate  pre  mlo^-  '*-  -— *- 

8.  im  no  oldeMiOD  I 

OS  or  oorapeaaiuloiL  that  wbao 

"---ame  InsolreDt  Uie  Ij 

ivpaUool 


pMyb* 


-  NoriiltBnrobJeeamitosttoli  *etK)S  tiat  tba 
poUoy,  being  an  enoowment  Dollar,  waspayableat 
a  oecialn  time,  to  the  aesnrea  or  bis  anigns,  or  U 
haahouiddlepreTlouslrtotbattliae  waa  payable 
to  his  ehlldien,  naming  them, 
^o.  105.1 
Argiud  Dte.  4.  isaa.      DtdOed  Jan.  ta.  lasa. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  Stales  for  the  Western  Dis- 
trict of  Louisiana,  dismissing  a  suit  for  tbe 
foreclosure  of  a  mortgage,  and  granting  a  per- 
petual Injunction  against  the  sale  of  defendant's 
propertr  thereunder.    Afflmitd, 

The  facts  are  stated  In  tbe  opinion. 

Mr.  Al&ad  Ooldthwaltc,  for  appellanti 

This  is  not  a  case  of  mutual  credits  between 
the  Insurance  company  and.the  defendaot. 

Jfaeeomb  v.  Atmy.  «  N.  T.  808. 

The  debtor  who  owes  a  debt  lo  several  cred- 
itors jointly  cannot  discharge  it  by  setUog  up 
a  claim  whicb  he  has  against  one  of  those  cred- 


iB  and  its  respou- 


iirera  is  to  Uqnidate  its  n 
ibilltles  separately, 
BiUtr  V.  AUtghenu  Co.  Jful.  Int.  Co.  8  Pa. 
474. 

The  debt  was  not  equally  liquidated  and  de- 
mandable  with  the  debt  of  Hamilion  to  the 
association  when  tbe  compensation  was  plesd- 
ed. 

Phdp*  V.  8ton*,  8  La.  Ann.  617;  Fagot  v. 
ForeAt,  7  La,  663;  Hoffman  v.  Ponteharlrain  R 
O).  B  La.  20;  LaeotU  v.  Bordere,  7  Hart.  N.  S. 
616;  OuMi  V.  VandtrOia,  9  La.  Ann.  188;  Ad/D 
V.  Bundb.  108  n.  B.  222(36:887). 

Meitr$.  B.  J.  Loonty,  T.  Altxander  and  H. 
0>  Bl»neluu^  for  appellee, 

Mr.  JvMet  Bntdlar  deUrered  tbe  oplnioa 
of  tbe  court: 

This  case  arises  out  of  a  poUcv  of  life  tnsur> 
ance,  dated  July  14, 1869,  granted  by  The  life 
Association  of  Am^ca,  a  corporation  of  tbe 
Bute  of  Uissonrl,  to  William  G.  Hamilton,  tbe 
appellee,  of  Bbreveport,  Louisiana,  upon  tbe 
life  of  said  Hamilton;  and  also  out  of  a  mort- 
gage given  by  said  Hamilton  to  the  said  asso- 
clat^,  for  a  loan  of  money;  and  the  main 
question  la  whether  the  amount  due  on  Ute 
policy  ought  to  be  set  off  by  way  of  compeiua- 
tion  or  reconvention  against  the  smooot  doe 
on  tbe  moTtgnge. 

The  policy  was  not  an  ordinary  one,  pttyaMe 
only  at  the  termination  of  tbe  life  Insured,  bat 
waswhat  is  sometimes  caUed  an  endowment  pol- 
icy, payable  at  a  certain  time  at  all  events,  or 
sooner,  if  the  party  should  diesoonet;  and  the 
iremlums  were  all  to  be  paid  wltUn  a  certain 


ee,  and  (rf  the  annual  | 


StrpBBMK  CocBT  or  th>  Uhitkd  Statv. 


Oct.  Tssm; 


meat  of  K  Ukfl  kmoont  on  the  IMh  of  July, 
tmn  jMTf  tor  nine  Tears  thereafter,  the  ibbo- 
oiadOD  uroNd  bli  lite  In  the  amount  of  110,- 
000,  pnynbls  lo  him  or  hit  tmigaa,  on  the  Uth 


at  JiUT,  ISU;  at,  if  he  ehould  die  prevloualf , 
pMrable  to  bl«  chlldien,  namlnc  them. 

B7  the  lules  of  the  aaaociatlon,  the  Insured 
waa  onl7  leqnired  to  pa;  two  third*  of  the  an- 
nnal  preminm  In  cash;  and  had  the  optton  of  a 
credit  or  Imd  for  the  other  third,  pay Idk  the 
.  Interest  thereon  at  8  per  cent  per  annum. 
HamOlon  aTalled  hlnuelf  of  thia  privilege  of 
cndlt.and  madealllhecaihpaymeaUieqoirad 
for  the  whole  ten  yean.  Hla  premium  loan 
amounted  in  1S7B,  when  the  asaodatlon  failed, 
to  $3,873.00,  and  the  equitable  value  of  hla 
fSKAi  policy,  at  thattlme,  waa  $7,770.90:  leaTtng  in 
*  '  hl8  faTor  the  aum  of  $5,407.05.  ThU  la  the 
amount  whidi  be  contenda  should  be  allowed 
to  him  by  way  of  compensation  or  reconven- 
tion agauist  hia  mortgage  debt  due  to  the  asso- 
ciation. 

The  mortgage  debt  referred  to  arose  as  fol- 
lows: In  March,  1S70,  Hamilton  borrowed  of 
the  SMOClation  the  mm  of  $8," 


be  contenda,  entitled  to  such  loan  as  a  polit 
holder,  and  wbicb  he  would  not  have  made' 


but 
for  bis  being  snch  poHcy  bolder.  To  aecure 
the  paymentofthls  loan  he  gave  bis  promisBoiy 
note  for  |fi,8B0,  dated  11th  of  March.  1870,  and 
payable  twelve  months  after  date  with  8  per 
cent  lotereet  after  maluriQr;  and  to  secure  the 
note  he  gave  a  mortgage  of  same  date  on  cer- 
tain lota  and  bulldinsa  u  Shreveport,  LouisIaDa. 


and  reinscribed  Uay  S8,  1681, 

By  an  amended  charter  of  the  aaaodatloo, 
approved  October  S,  1860,  it  was  autborlzed 
,_    ...     .,    .^^  1^   j^|.|jj   J 

)ranchee  In  the  inu^iDu.  uu>u3i, 
with  separate  organizations  of  direotoia  and 
ers,  out  having  a  general  connection  with 


and  investment  of  the  ttuda  received  Iberdn. 
Under  thIa  charter  a  aeparate  department  waa 
made  of  Lonialana  and  Tezai;  and  Shreveport 
waa  one  of  the  districta  of  thla  department. 
The  loan  made  by  Hamilton,  who  resided  in 
Shreveport,  waa  made,  a>  be  testUlea,  from  the 
funds  raised  from  (he  ouslneBS  of  tbo  aaaoda- 
tiooInthatdlatrlM. 

The  buurance  Anodadon  became  inaolvent 
hk  1879,  and  on  the  IStb  of  October,  In  that 
« Instltated  against  it  by 
if  the  Inannnce  Depart- 
ment of  Hiiaouri,  nndar  the  laws  of  thai  State, 
fortbellqnldatlooof  llsafldrs;Bnd  snch  my 
ceedinga  were  bad  that  on  the  10th  day  of  No- 
— ■—  "™)  »  decree  waa  made  *■-  '*-*  ™- 


year,  proceedlnn  were 
the  Saperiniendent  of 
ment  of  HiiBouri,  nndai 
for  the  llqnldatloo  of  lli 
ceedinga  were  bad  that 

vember,  1879,  a  decree  waa  made  by 'the  Oil- 
cult  Ooort  of  tbe  City  of  St  Louis  (having 
Jurisdiction  of  the  matter),  declaring  that  the 
aawcktlon  waa  inaolvent  and  that  Its  condition 
waa  aueh  as  to  render  Its  further  proceedings 
hasardoua  to  the  public  and  to  its  policy  hold- 
fSSSt  "*!  "^  ^^"^  '^^  aasodation  be  dissolved,  and 
its  offlcera  and  agents  enjoined  from  ezerclslnc 
any  control  over  iU  proper^  or  aS^n,  and 
frnn  Uie  farther  continuance  of  its  bnsinees  of 
lifelnauniioa.  Tbe  decree  further  nrooeeded  to 
veat  tb*  Hila  to  an  the  pioper^and aneta  of  tbe 
association  In  the  Superlntenaent  of  the  Insur- 


ance Department  of  the  Stale,  to  bold  and  dls- 
poee  of  the  same  for  the  uae  and  benefit  of  the 
credltora  and  polity  holdeia  of  the  Institution; 
and  its  cAcen  were  directed  to  convey,  aaaign 
and  tianafer  all  Its  proper^  and  aasets  to  the 
aaid  enperiotendent.  In  abort,  the  aaaodation 
was  put  Into  a  condition  of  abaolale  bankmpt- 
cy  and  liquidation. 

In  June,  1868,  tbelnsnrsnoe  Superintendent 
of  Missouri  for  tbe  time  being,  finding  Hamil- 
ton's note  and  mortgage  amonget  the  aateta  of 
the  Life  Association,  filed  a  petltioD  for  execu- 
tory process  In  tbe  Circuit  Court  of  (be  ITnited 
Slates  for  the  Western  D^ctrict  of  Lonisluia  for 
the  aeinire  and  sale  of  tbe  property  covered  by 
tbe  defendant's  mortgage  before  referred  to; 
and  afterwarda  filed  a  hill  of  foredoeura 
against  Hamilton,  the  appellee.  The  latiw. 
beaidee  an  answer,  filed  a  cross  bill,  aettiog  up 
the  amount  due  on  (he  poli^  of  insurance  bv 
way  of  compoisatlon  and  reconvention.  It  la 
conceded  that  tbe  Intereal  waa  paid  00  tba 
mortgage  debt  up  to  March,  1870;  and  there  ia 
no  quMtion  that  the  equitable  value  of  the 
poll(7  In  November,  I87S  waa,  as  befoie  stated 
10,407.  OOf^after  dedncting  all  deferred  pre- 
mluma.  This  was  more  than  enough,  by  over 
$1,800,  to  pav  and  satisfy  the  mortgage.  Th« 
queetlon  Is  wbrther  the  appellee  It  entitled  to 
such  compensation  or  reconvention. 

NatunI  JoeUce  and  eqnlfy  would  seem  to 
dictate  tliat  the  demands  of  partlea  motnally 
Indebted  should  be  set  off  against  each  other, 
and  that  Ibe  balance  only  ahould  be  oonsiderea 
as  due.  Bui  the  cmnmon  law,  for  slmplici^r 
of  procedure,  determined  otberwlae,  and  held 
that  eaoh  daim  must  be  proeecuted  separately. 
"The  natural  aenae  of  mankind,"  says  Lwt 
Mansfield,  "waa  first  shocked  at  thla  In  the 
of  banbupU;  and  it  waa  ^vlded  for  by 


:  bankrupU;  aw 
),  c  17,  %  11,  m 


lanrovldei 
0.1L0.8I 


4  Anne,  c  17,  %  11,  andSGeo.lL  0.  80,  g  Vi~ 
Orua  V.  ntrnwr,  4  Burr,  2390,  died  hi  » 
Story,  Eq.  Jur.  g  1488.    Inpursuancetrftheee 


b  Bankrupt  Laws,  and 


credits  baa  for  neariy  two  oenturiea  past  been 

adopted  hi  theBngfiibB '  — 

baaalwaya  prevailea  in  ot , 

have  baa  snch  a  law  in  foicn  en  oar  alatnte 
book;  and  it  mattered  not  whether  tbe  debt 
was  dueat  the  time  of  bankruptcy  or  not.  Seo 
BaUntton,  Set-OfI,  118;  JBs  port*  Pmeott,  1 
Atk.  »1;  Bao.  Abr.  tit.  Bankrupt  (E);  Ada  of 
Congreaa,  1800,  fi  43;  1841,  g  B;  1807.  f  90; 
Bump.  Bankr.  loth  ed.  91.  It  Is  dUBcnlt  to 
aee  why  thb  principle  of  Justice  ihonid  itotq>- 
idy  to  pwsons  holing  pondea  of  lite  inautancn 
tai  aoompany  which  becomea  bankmptaud  goe* 
into  llqindatlon  By  that  act  the  company  be- 
comea eMUter  MBTtiiu^  U»  basjneat  is  luoiuht 
to  an  abaolnte  end,  and  Ibe  policy  liolden  1)^ 
comeoeditorato  an  amoimt  equal  to  the  equi- 
table value  of  tbdr  reapecUve  polldes,  and  en- 


tided  to  nartidpate  mv  rata  In  IU  atteta. 
any  one  It  Indebted  to  the  company,  especially 
If  hla  debt  waa  contracted  with  reference  to.  and 


becaoae  of,  bis  btddlng  a  policy,  there  would 
seem  to  be  strong  raeam  tat  allowing  him  n 
set-off,  and  do  good  reatai  to  tbe  Gontnry. 

One  ot^eotitHi  mited  against  the  allowanco 

of  set-off.  or  compensation,  in  the  prewDl  caae, 

ia  that  when  tbe  life  aasodatlon   became  in- 

adlvwit,  and  when  Ibe  pceMut  stdt  waa  com- 

U9  1I.8. 


Cabm  t.  Haiultor. 


menced,  tlislDniiuce bad  not  become  abMlnte 
In  HuDlIttHi,  and  dU  not  become  so  ontfl  JvHj 
U,  18U,— previoiia  to  which  iIom  Ub  cbildrm 
hu  a  contingent  iDtenM  ttametn,  Iber  bting  tbe 
benefictuiei  In  cue  be  ahould  die  Won  that 
data  But  tUa  naaon  cannot  be  Bound;  for  a 
•ettionent  of  tbe  company'B  aftalra  cannot  be 
ponponed  to  await  tbe  detmnlnatloii  of  ereij 
ooDungencT  on  which  lU  policy  engagemenla 
are  auspencied.  Tbfi  wonld  postpone  a  aettlfr 
ment  for  at  lean  half  a  cental^.  BTetr  pe^ 
sod's  inlerral  In  life  Inauiaiice  li  caixtUe  of 
instant  and  present  raloatlon,  almost  as  Cer- 
tain and  determinate  as  ibe  discount  of  a  note 


The  table  need  by  tbe  Life  Association  of 
America  is  set  out  in  tbe  ncord,  and  other 
tables  based  upon  it  an  used  to  udHlate  the 
calcolatioDS  dedied. 


llton,  holds  the  poli^  as  trustee,  and  cannot 
set  oS  his  claim  ss  trostee  against  a  debt  due 
Id  his  own  rl^L 

This  argument  has  no  better  f  oond&tloii  than 
the  other.  Hamilton  was  only  trustee  so  far 
as  bis  children  were  interested;  he  could  not 
be  traslee  for  himself;  and'  his  Inlerest  was 
SBparale  from  (beire.  Tbe  value  of  each  was 
easy  of  calculation  bv  any  competent  sctuaiy. 
Tbe  policy  had  leas  uiao  five  3'esra  to  run,  and 
the  interest  of  bis  children  was  conttngent 
upon  hla  dying  within  that  time,  he  bdng  tben 
fll^-rae  years  of  age.  Calculated  accortflog  to 
the  Amencan  table  of  mortality  anneied  to  the 
duiter  of  tbe  ssaodatlon  and  contained  in  tbe 
ncord,  at  S  per  cent  compound  Interest  (tbe 
oiual  rale  assumed),  the  Tafne  of  the  children's 
Interest  wss  kos  than  Tper  cent  of  tbe  total  io- 
aursnce,  or  less  than  (7w;  whilst  tbe  vslue  of 
HamlltoD's  Intereet  was  more  than  70  per  cent 
of  the  Insurance  or  mote  than  97,000.*  Or, 
first  deducttng  from  lbs  whole  preeent  value  of 
tbe  policy  (which  at  B  per  cmt  per  anniim  for 
flve  years  deferred  is  f7,886.2n  tbe  amount 
due  for  deferred  preminma  (^,872.00),  tbe 
value  of  the  children's  Interest  was  lew  than 
$600,  and  that  of  HomHtoo'e  nearly  9S,000-« 
sum  sufficient  to  cancel  all  Ua  Indebtodneas  to 
the  oompony  and  leave  a  aonaldenble  balance 


The  proceedings  which  took  place  In  the 
CnmiJt  Court  of  St.  Lonis  in  the  oonne  of 
llqutdatliiE  the  aflsin  of  the  aaaodatlon  may 
be  referred  to  in  this  connection.  Inthe  prog- 
nsa  of  the  caae  an  actnaiy  was  appointed  oy 
the  court  to  value  all  the  poUdaa  td  the  com- 
pany then  In  force.  Hamilton  pnsented  a  pe- 
tition to  tbe  court,  claiming  that  the  net  value 
which  hla  policy  bad  on  If ovember  10, 1670 
(the  day  the  association  was  declared  baulc- 
mpt  and  dissolved)  should  be  an  ntTaet  to  bis 
note  of  98,800,  and  the  iDterest  thereon.    The 


;nary  made  a  report  exhibiting  the  particu- 
_.  s  relating  to  the  policy,  and  concluded  as 
follows:  '^'The  value  of  the  poUcy  on  Novem- 


ber 10, 1870,  tbe  dste  of  the  dissolution  of  tin 
ly  by  order  of  the  court,  was,  of  the 
whole  tlO.WO,  t7,779.9S;  from  which  deduct- 
ing outstanding  note  of  $2,872.00  left  (9,407.06, 
as  tbe  net  value,  and  which  amount  was  al- 
lowed by  the  commlssloneT  snd  approved  by  the 


tbe  Clrcait  Court  of  Ibe  Ignited  States  dismissed 
the  original  bill  In  the  preaent  cose,  and  gnmtcd 
a  perpetual  Injunction  against  the  sale  of  the 
defendaot'e  property  under  bis  tnorteage,  but 
disallowed  Us  demand  of  reconvention.  Tbe 
form  of  the  decree  was  as  follows:  After 
Btstlng  the  titles  of  the  bill  and  cross  Mil,  the 
decree  was  in  the  words  following,  to  wit: 

"In  the  above  cases,  after  trial  and  due  con- 
sideration by  the  court.  It  is  ordered  aud  ad- 
Judged  by  Uie  court  that  John  F.  WOllama, 
superintendent,  take  nothlog  on  bis  bill  of 
complaint,  snd  said  bQl  is  hereby  dismissed. 

"And  it  is  further  adjudged  and  ordered  tbat 
tbe  bill  of  complaint  of  W.  B.  Hamilton  be 
sustained  and  Ibe  injunction  of  said  Hamilton 
be,  and  is  hereby,  made  perpetual. 

"And  it  Is  further  ordered  that  the  demands 
In  reconvention  of  tbe  said  Hamilton  In  bis  blU 
of  complaint  be,  and  is  herehy  rejected,  with- 
out prejudice  and  of  nonsuit"  Also,  decree 
for  costs. 

Ve  think  tbat  this  decree  attained  tbe  sob- 
tfantial  Justice  of  the  esse.  If  not  absolutely 
correct  It  erred  againat  tbe  defendant,  who  bas 
not  appealed.  Tbe  connsd  fur  tbe  appellant, 
however,  strenuously  contenda  tbat  compensa- 
tion could  not  properly  be  allowed  In  this  case. 
In  sni»)ort  of  bla  views  be  refers  to  tbe  case  of 
Xtrnxmb  ▼.  Almf,  W  N.  T.  806.  decided  by 


•■ioiioin,uiwit: 
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«*  ye".  MA  X  mv^i  =  -  .  .   m.a 

Total  for  the  6  Testa,  •■ tUbJa 

This  deduoted  mm      f.aaajw 

Leaves  value  at  Hainllton'siiitaraet,  >T  Jtf.W 

If  tfaeenllTepraseDtrala^    '.    .    VJSBM 

Is  leduoed  bTthe  amoaot  oldeterted  _ 

premloma, S.JS1XM 

Ibe  net  equitable  value  la,    .    .    .   ti.MBM 

U  tbia  be  divided  Id  the  aaoie  pr^ 
portion  as  before,  the  value  of 
&«  phDdr —- ■ 


iunnee  rmninintoe  tbe  above  nlnnfcitiTm  wonld  be 
ffieatly  ihocMned  and  rimpllSed. 


Goo^Ik: 


8DP&ufH  CouKT  or  TKa  UnvKD  Bt^tbi. 


the  Court  of  Appeals  of  New  Tork.  Tbst 
case  WM  tImoBt  parallel  with  the  preMnt  one 
and  the  claim  of  set-off  was  disallowed.  The 
niit  was  brought  b;  the  receirer  of  an  iiisolv- 


>  recoTer  the  amount  of  a  promisaoir  note. 
The  defendant,  as  In  this  case,  sought  to  set  off 
the  Talne  of  his  policy  against  the  note.  The 
poller  was  not  yei  due,  and  In  case  the  defend- 
ant died  before  ft  became  due,  the  amount  was 
payable  to  his  wife;  The  court  assuined  that 
the  inlereets  of  the  assured  and  his  wife  were 
•0  Involved  together  that  they  could  not  be 
separated;  and  that  it  did  not  yet  appear  nho 
would  be  entitled  to  the 'insurance, —not  ad- 
verting to  the  fact  that  the  interest  of  all  the 
CSSO]  peitleB  became  fixed  by  the  Insolvency  of  the 
company,  and  must  be  computed  as  expeclan- 
dee  reduced  to  present  values.  It  Is  true,  the 
court  does,  In  the  nest  sentence,  concede  that 
the  policy  had  a  reserve  value, — but  asks,  "To 
whom  was  that  value  payahleT"  The  plain 
answer  was  at  band,  that  tbe  reserve  value  of 
each  person's  Interest  was  payable  to  him  or 
her.  We  canuot  but  think  that  if  the  true 
character  of  the  Intercsls  in  oueeUon  had  been 
brought  to  the  attention  of  that  learned  court, 
it  would  have  come  to  a  different  conclusion 
from  that  which  was  reached. 

The  counsel  for  the  appellant  further  con- 
lends  that,  by  the  Lew  of  Louisiana  (which 
roust  undoubtedly  BO vem  the  case),  compensa- 
don  is  not  allowed  against  an  Insolvency  In 
favor  of  a  party  whose  credit  was  not  due 
when  the  InEOlveocy  occurred.  The  Civil  Code 
of  Louisiana  on  the  subject  of  set  off  isidentl- 
oal  with  the  Code  Napoleon.  The  article 
apropos  of  tbe  point  now  under  consideration 
is  the  ISeist  of  the  Code  Napoleon,  and  the 
3200tb  of  the  Civil  Code  of  Louisiana,  and 
reads  as  follows:  "Compensation  takee  place 
only  between  two  debts,  having  equally  for 
their  object  a  sum  of  money,  or  a  certain  quan- 
tity of  consumable  things  of  one  and  the  same 
kind,  and  which  aieegtiaUf/  liqaidaled  and  <£)■ 
inan(J<iMe[eiig1bleB,  t.  «.due]".  Kow,  although 
upon  a  bankruptcy  declared^  all  claims  against 
the  bankrupt  become  instantly  due  (guhject,  of 
course,  if  not  matured,  to  a  rebate  of  interest), 
and  are  equally  entitled  to  dividends  of  the 
bankrupt  assets,  yet,  tn  order  that  a  claim  may 
be  the  cause  of  compensation,  the  commenta- 
lora  hold  that  it  must  be  due  [exigible]  at  the 
lime  when  tbe  bankruptcy  is  declsred.  Tou 
illler.  Vol.  7,  art.  S81;  Demolombe,  Vol.  28. 
art.  &40.  There  have  also  been  judicial  decis- 
ions to  the  same  effect,  though  not  uniformly 
ao.  See  Ucrlln,  Rep.  YoL  3,  p.  262,  tit.  Omt- 
penialion. 

But  if  there  are  tedinlcal  leasoiu  In  the  l«w 
of  Louisiana  for  rejecting  tbe  defense  when  set 
up  by  way  of  compeniation,  It  was  neverthe- 
iGsaalloned  by  tbe  supreme  court  of  that  Slate, 


be  present.  Life  Atto.  of  America  v.  Let)/, 
3  La.  Ann.  1303.  Levy  was  the  holder  of  an 
>licy  in  tae  same  company  as 
in  the  same  district  (Shreveport). 
As  In  this  case,  the  policy  bad  not  matured. 
But  the  court  held  that  it  might  be  *et  up  by 
w«T  of  Kcouventlon,  and  that  tbe  amount  to 
whlcta  theXdefendant  was  entitled  oould  he  ro- 


the  oompanv.  This  d» 
dslon  was  based  on  a  Statute  m  Louisiana, 
enacted  in  1889,  as  an  ameDdment  to  article  87S 
of  the  Code  of  Practice.  Article  876  «m 
oriilnally  In  tbe  following  form,  to  wit:  "In 
order  to  entitle  tbe  defendant  to  institute  a 
demand  In  reconvention,  It  la  Tequlslle  that 
such  demand,  though  different  from  the  main 
action,  be,  nevertheless,  neceaearily  connected 
with,  and  inddenta]  to,  the  same;  as,  for  In- 
stance, the  demand  instituted  by  the  posKssor 
In  good  faltii  against  bim  who  sues  in  order  to 
evict  him,  or  for  the  purpose  of  obtaining  the 
payment  of  the  Improvements  made  on  the 
premtMS."  Tbe  atoendoieiit  adopted  to  tbe 
Act  of  1839,  and  now  forming  part  of  the  arti- 
cle, provides,  "that  when  the  pMntlff  resides 
out  of  the  Stale,  or  in  tbe  Stale,  but  In  a  differ- 
ent perish  from  tbe  defendant,  said  defendant 
may  instituteademand  In  reconvention  against 
him  for  any  cause,  although  such  demand  be 
not  necessarily  connected  with,  or  incidental 
to,  the  main  cause  of  action.''  The  court  In 
Life  Atto.  V.  Let>y  says:  "The  right  of  the  de- 
fendant to  set  up  and  ui^  his  demand  In 
reconvention  ajndnst  tbe  plaintiff,  a  resident  of 
the  State  of  Missonri,  is,  under  onr  law,  and 
the  Jurisdiction  of  onr  State,  too  plain  to  re- 
quire argument;"  and  reference  u  made  to 
Spiniuiff  V.  Bi/de,  T6  La.  Ann.  260;  Spean  v. 
.5WMir«,  27  La.  Ann.  642.  The  court  adds: 
"The  objections  urged  by  plaintiff  (o  the  al- 
lowance of  the  reconventlonal  demand,  on  the 
ground  that  It  would  be  a  compensation  of 
plaintiff's  demand,  and  that  this  cannot  take 
place,  because  plaintiff  la  Insolvent  and  defend- 
ant cannot  compensate  his  own  debt,  but  la 
entitled  only  to  such  dividend  as  may  be  dfr 
clared  after  a  final  settlement,  and  because  the 
policy  holders  of  the  associstlon  are  partnera 
and  can  only  sue  for  a  settlement  of  the  part- 
nership affairs,  are  fully  met,  discussed  and 
overruled  by  the  lower  Judge,  and  we  think, 
properly."  The  court,  in  Its  Judgment,  allowed  ISSS] 
the  cash  value  of  tbe  policy,  aa  reported  by  the 
actuarv,  with  Interest  thereon  from  the  time  of 
the  adjudication  In  bankmptcT,  November  10, 
1879.  In  onr  ophifon  thli  was  a  Just  judg- 
ment, and  the  present  case,  bdng  precis^ 
like.  Is  governed  by  IL 

It  is  true,  the  court  below  disallowed  tbe 
claim  in  reconvention;  but  it  decreed  a  perpet- 
ual Inlunctlon  agi^nst  the  enforcement  of  the 
delenoanfa  mortgage,  and  thereby  did  substan- 
tial jurtlce.  The  result  which  the  court  reached 
was  correct,  though  It  may  have  been  led 
thereto  on  an  Insufficient  ground.  We  are  free 
to  Bay,  however,  that  if  the  court  below  went 
on  tbe  ground  that  tbe  defendant  was  entitled 
to  tbe  benefit  of  compensation,  we  should  be 
disposed  to  concur  with  It,  notwithstanding  the 
doctrine  laid  down  by  tbe  commentatora.  We 
are  Inclined  to  the  view  that  where  a  holder 
of  a  life  policy  borrows  mone^  of  Us  insurer. 
It  will  be  preenmed,  prima  fade,  that  be  does 
■0  on  the  faith  of  the  insurance  and  in  expec- 
tation of  possibly  meeting  his  own  obligation 
to  the  company  by  that  of  the  company  to  bim, 
,  and  that  the  case  is  one  of  mutual  credit,  and 
entitled  to  the  privilege  of  compensation  or 
set-off  whenever  the  mutual  Uquloatiou  of  the 
demands  Is  Judicially  decreed  on  the  Insolvency 
189  U.S. 


Uhioh  Pacivio  IUilwat  Co.  v.  HoALnra. 


'Of  tbe  compuT.  Tbe  caw  of  Beammon 
mmbaa,  ttSV.  8.  8«a  [88:488],  b  in  oodc 
ranee  with  tbb  vtow.  It  was  then  held  that 
«  banker,  baring  iniurance  In  a  company 
nbtcb  waa  rendered  utterly  InaolTent  bv  tbe 
^reat  Cbicago  Am  of  1871,  t^  wbicb  tliebank- 
•efa  insured  property  waa  couBnmed  with  tbe 
t,  had  a  ligbt  to  k(  np  tlie  amount  of  hit 


«  debt  due  at  tbe  time  of  tbe  InaolTencj;  It  be- 
-csme  due  afterwaida,  nlien  the  baoKer  had 
performed  all  the  condltiona  required  In  such 

As  the  defendant  took  no  appeal,  tbe  case  i> 
«o  clearly  decided  rightly,  as  regards  any  coco- 

S taint  to  be  made  l^  the  plainUif  a^^alnst  the 
ecree,  that  we  have  no  -'""~^'*-  —  -"»— 
ingll 
Ikeree  afflrmed. 


UABIA  W.  HoALFINS  rt  ai- 

(See  B.  C  Reporter^  e(L  BOE-aU.)      ' 

VMal  eontraet/^  scehattge  qf  landt—ptrtper- 
formemce,  mftat  eomtitutet  —  obligalum—ei- 
toppd — eontolidation  of  TMlieay  eompanie*, 
Vfftet  af—tnut,  binding  on  grantea — d^e 

I,  Wbere  a  raHwaj  oompany  oralJ^  agreed  upon 
shaiue  of  lanoa  witb  an  Indlvlaiul.altliousl] 
itnuit,  for  irant  of  tlie  ■Utnature  of  the  ooi^ 
ID  or  Its  asenta.  wM  voliTiiDdeT  the  Statute 


_jt  dUie  operaUon  of  the  statute  and  au- 
unuiM  a  deoree  for  Its  full  perfonnaooe. 

S.  Tbetact  that  poaMedon  was  takeo  tMfore  the 
mtUtoatlon  of  the  oontraet  t»r  teaolutton  of  the 
beard  of  dlieotors  of  the  oomiianT,  did  not  Impair 
tbe  eSeot  of  that  poaseHlOD  as  an  ao(  of  part  per* 


„ be  BupwlnteD 

iomp«iir  nottSed  tbe  other  perir  that  t) 
rODld  not  oomplete  tbeexobanira,  the 
note  totheeuporir — ' -:^^»--  -■ 
lompHirirould  be  i 


Itatiaok  from 


I.  OtMWlll  not  be  permitted  toSeadanotli 
•atnpanaeontnet  k  purohaae  with  Um  an 
«UT  expeneea  Ya  inainii  of  tt,  and  theq,  upon  i 
piet^  of  a  defeot  In  a  matter  of  form,  n_— _ 
eompUanoe  with  Its  provision^  and  thns  deprive 
the  iiuiiilieaiii  of  wa  benetU  of  his  labor  and  ez- 

penOitiue*.   Conria  of  eqr"-  ' "- 

— ■ "- '—  to  keep  hit 


tT^o  nllwaj  oompany  eannot  let  up  a  m 
can,  esecated  oj  It  upon  the  land  asreed  ti 
«zoliBnsed,  at  a  release  trom  fte  obllgaSon  to  n 


tnidlate  Uie  ooDtiaot  on  the  grouDd  that  the  plalat- 
iS  !■  wlUins'  to  aooept  tbe  deed  for  leas  land  than 
WIS  oilglDally  agreed  upon. 

[NoVl38.] 
ArgvedDee,  If.  17, 1888.  DeeidtA  Jan.  K,  188S, 

APPEAL  from  a  decree  of  the  Circuft  Court 
of  tbe  United  Slates  for  the  District  of 
Kansas,  In  favor  of  complatnanls  In  a  suit  for 
the  specific  performaoce  of  a  contract  for  the 
"xbange  of  land.    Affpiud. 

ikporled  below,  88  Fed.  Rep.  168. 

The  facta  are  stated  in  the  opinloD. 

Itatn,  S.  n.  Wllaon.  John  F.  DOoii,  A. 
L.  WiUiamt  and  J.  P.  UtAar  for  appellant. 

Mmrt.  John  W.  JDay,  Wm.  H.  Sprln^r 
and  JftBies  H.  Vmmon,  for  appellees: 

Where  a  person  conttacis  to  sell  land,  and 
subsequently  conveys  the  same  to  a  third  party, 
who  has  notice  of  the  prior  contract  of  safe, 
such  third  party  stands  in  the  place  of  bU  vend- 
or, and  equty  will  decree  a  specific  perform- 
ance against  such  subsequent  purcbas 


other  company;  liability  under  the  then  exist- 
ing comptuiy  being  tmuiferTed  to  tbe  new  com- 
pany thus  formed. 

Waterman.  Spec  Perf.  Sg  64.  75,  77,  513; 
also  Pom.  Spec.  Perf.  g  460  and  notes  and  de- 
cisions there  dted;  Ortggv.  SitmiUon,  18  Kan. 


and  then  oonsolidatiog  with  another  may  b 
sued  tbereon  by  tbe  new  name  thus  assumed, 
end  will  be  estopped  from  denying  it. 

Oolumbui etc.  iLOo.  v.  Bhtrinu/re,  69  HI.  586; 
BidgiM,;/  Ttop.  v.  Oritieold,  1  McCrary,  IBl. 

Purchasers  of  distinct  parcels  of  land  cannot 
be  made  codefendants. 

Waterman.  Spec.  Pert.  §  60. 

Time  is  not  of  the  essence  of  the  contract. 

Taylor  v.  Longjuorth,  89  U.  S.  14  Pel,  172 
(10:405);  Hepburn  v.  Atild.  0  U.  S.  5 
branch,  862  (a:fl6);  Bepbum  v.  Dunlop,  14  O. 
8.  1  Wheat.  179  (4:65):  Brathif  v,  Orata,  !» 
n.  8.  6  Wheat  G2»  {6:322);  Banic  qf  OoluniMa, 
Y.  Hagner.  26  D.  S.  I  Pet.  455  (7:319);  SadM- 
».  Heal,  18  W.  Va.  878. 

If  a  principal  raliSes  tbe  part  of  a  transac- 
tion that  favors  him,  be  ratifies  the  whole. 

Oainet  v.  MilUr,  111  D.  S.  896  (88:466). 

8ilence  is  mtiflcatioD. 

JlVOd  y.  Farringtoa,  Tt  ^3.  S.  10  Wall  141 

89:938):  Bauthem  L.  Ini.  Oo.  r.  MeOain,  98 

This  q>plIeB  to  corporations  as'well  u  to  In- 
dividuals. 

jronAoJ)  Oo.  ▼.  Behenek,  72  IT.  8.  S  Wall. 
773  {\%JSWi. 

An  Individual,  under  timitar  drcumstances. 
must  rescind  or  affirm  in  ioto. 

PeniniuiaT  Bank  v.  Eanmer,  14  Hlch.  808; 
Datmport  Bav.  F.  A  L.  Am»o.  v.  Sorfh  Am.  F. 
In$.  do.  16  Iowa.  74;  Phila.  W.  A  B.  R.  Oo, 
V.  (iaiglm,  68  U.  8.  Bl  How.  203  (16:78);  Mer- 
ehanU  mt.  Bank  v.  Btata  Nat.  Bank.  77  U.  S 
10  Wall.  604  (19:1008);  Waterman,  Spec.  Pert. 
'§806;  Durham-r.  Oarbw  OaalttMin.  Oo.  83 


«aooT«gnuiceln 

8.  Inanilttoi.r r 

ir  the  exahause  of  land,  tbedtfendantoi 
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:     ZCd.,GOOgl?" 


Bvnaoa  Cocbt  ow  the  Uhitkd  Btatil 


Om.  Ta 


WmltrH  Uhto»  TUee-  Oo.  v.  Ohioago<bP.B. 
a>.  80  01.  940. 

Vatjtut  tbe  compan;  sUeatlj  scqaieMed 
In  tbc  umiKonieQt  nudfl  \ff  Its  mftnunDf  offl- 
cen,  and  la  estopped  to  denj  it, 

iroAorta  a>.  S.Oo.T.Df  Maintt  7aaiy  R. 
Oa.  98  Iowa,  487;  Slngar  Iffg,  Co.  t.  Smfodt, 
80  Dl.  406;  Brit  B.(3o.y.Del.ae.R  Co.  21 


Uin.  Oo.  99  Eaa  989;  Oarither*  t.  Tr«ann-,  7 
Kan.  110;  CatdwUt.  Oarringion,  84  U.  8.  9 
Pet.  80  (9:00);  BigeUm  7.  ArrTia,  108  D.  a  10 


When  the  offlceis  of  a  corporation  are  ook- 
Dizant  of  a  contract  made  in  the  company  ■ 
behajf,  by  one  emplojed  for  the  companj,  and 
allow  ittobeacted  upon  without  an;  objection, 
this  li  evidenoe  of  ratification   by  the  com- 


Pr.  878. 


Pitttburffh  Ooat  <£  Min.  Oo.  00  How. 


AlvButdtr  T.  Brmen,  9  Hun,  041;  Bout  r. 
TAompton,  19  N.  T.  207. 

Fallura  to  repudiate  Is  ratUcatb^i. 

Walmorth  Oo.  Bank  v.  Varmtrt  Loam  & 
Tratt  Oo.  10  Wis.  429;  Bhawr  v.  BearBteerA 
A.  Wator  <t  Mia.  Oo,  10  CaL  890. 

No  express  TOt«  necesssrj. 

BtnM  t.  Eetltr,  97  Conn.  B88;  Btdgwai/  t. 
Jiirmsrt  Bank,  19  Stag.  &  H.  960;  AJa. 
tt  T.  R  R  Oo.T.  Mid.  ^  Ai%.  an. 

Although  there  is  no  resolution  to  ttiat  effect. 

Bank  ^  U.  8.  v.  Dandridge,  SS  C.  8.  IS 
Wheat  Oi  (6:603);  Atrats  0.  W.  Uaehine  Oo. 
T.  BaOey  W.  <fi  W.  MaeMiu  Oo.  7B  D.  6.  11 
Wall.  488  (90:909);  Oot^f^ieir.  Miller,  104  D. 
a  59mS0:861):  Bank  a  Ooiumbia  v.  Pattenon, 
11  V.\  7  Cranch,  an  (8:801);  MaAoiuu  Min. 
'  Oo.  T.  Aru^  Cal.  Bmk,  104  U.  a  199  0)0:707). 

Authority  nw7  be  implied  from  tlie  manner 
in  which  tile  offlcer  has  been  permitted  to  trans- 
act business. 

FfftAWard  Sse.  Banlir.  Fint  Sat.  Bank, 
4S  N.  J.  L.  S18,  1  Cmt  Rep.  488;  Moml  v. 
L.I.  KOo.  IS.  Y.&.K. 

A  long  course  of  dealing  in  which  one  had 
been  put  forward  as  agent  of  the  company 
prores  that  he  Is  the  annt  of  the  compasT. 

Onion  Oold  Kin.  Oo.  v.  Bodg/  MovtUain 
Nat.  ainJc,  3  Colo.  948;  Btytntte  Iffg.  Oo.  r. 
Okiiko  O).  1  Md.  Oh.  899;  SovthgaU  t.  ABan- 
tie  A  P.  0.00.91  Mo.  89;  JPtrUnt »,  Wathinff- 
ton  Int.  Oo.  4  Cow.  040;  Badfia-  t.  Bankqf  Oum- 
itrland.  SO  Maine,  498;  Smiteg  t.  Oiattanooga, 
0Heisk.(Tenn.)e04;  Fittor v.  LaRv«,  16 Both. 
898;  Pttenon  v.  Jfeu  Tork,  17  N.  Y.  419: 
PlUmpt  T.  Oampbdl,  48  N.  T.  971. 

Mr.  JutUee  Fl«Id  deUverad  the  opinion  of 
the  court: 

This  case  comes  from  the  Clrcnlt  Coait  of 
the  United  States  for  tbe  District  of  Kansas. 
ranvi  It  i"  ■"<*  f<^  Uie  specific  perfonnance  of  a 
L"^*  '  contraa  for  tbe  ezchange  of  lands  in  the  State 
of  Eansaa  between  Mam  W.  McAlplne,  one  of 
tlie  complainants  below  and  appeUeM  here.and 
tiie  Kansas  Padflc  IWlwar  (jtHnpany,  allwed 
to  bare  been  mads  In  1878,  her  contentbni  Da- 
lug  that  the  defendant,  tbe  Union  Pacific  Rail- 
•74 


way  Company,  has  succeeded  not  only  to  tbe 
property  but  to  the  obllgattons  ot  that  com- 
pany. The  decree  of  tbe  circuit  court  was  in 
faror  of  tbe  complainaDts,  and  the  case  ia 
brought  here  on  the  appeal  of  the  defendants. 
MeAlpiM  T.  Union  Pete.  B.  Of.  38  .Fed.  S^ 


conflict  of  evidence.    It  would  aerre  n.   

purpose  to  detail  and  discuss  the  mass  of  testi- 
mony contained  in  the  record  and  show,  out 
of  tbe  varying  statements  of  witnesses,  the  at- 
tendant cfrcumatances  and  the  accompanying 
doouoienis,  where  the  {neponderauce  of  en- 
dence  rests  with  respect  ta  any  essential  matter. 
We  shall  briefly  state  the  tacts  which  seem  to 
US  to  be  sufficiently  established.  It  appears  that 
tbe  Town  of  Wyandotte,  in  Eansas,  is  situated 
at  the  Junction  of  the  Eansas  and  HIssouri 
Risers,  and  that  on  the  lOUi  of  September, 
1861,  tbe  title  to  a  small  tract  of  land  bordering 
on  the  north  side  of  the  Kansas  River,  within 
the  town,  belnic  four  acres  in  extent,  and 
known  as  the  "Il%n7  Tract,"was  Tested  in  one 
Isatah  Walker  under  a  patent  of  tbe  United 
States.  This  tract  afforded  an  aTailable  and 
convenient  landing  from  the  steamboats.  On 
the  3lBt  of  October,  1874,  the  title  to  it  passed 
to  Muia  W.  HcAlpine  by  conveyance  of  tbe 


Nicholas  HcAlpliie,  Is  the  hugband  o 

In  the  early  part  of  1878  n^otiations  were  bad 
between  the  McAlj^nes  and  offlcersof  tbe  Kao- 
taa  Pacific  Railway  Company  .Ear  the  exchange 


iiallQg  of  twentv-flve  acres  and  a  Quarter,  lying 
norUi  of  Wyandotte,  then  owned  by  that  com-  130SI 
pany.  Tbe  two  acrta  and  seventy  one-hund- 
redths  of  an  acre  were  valued  by  Uie  HcAl- 
pines  at  13,000.  The  3fii-acre  tract  held  by 
the  railway  company  was  valued  at  (1,000. 
For  tbe  difference  in  value  the  UcAlpines  of- 
feted  to  take  a  quarter  section  of  land  in  Pot- 
tawatomie County,  Kansas,  which  was  estl- 
mated  to  be  worth  98  an  Bcre.  Tbe  negotia- 
tions were  had  with  tbe  company  throngn  Its 
president,  its  general  supolnlendent,  and  its 
attorney  at  law.  It  does  not  appear  that  any 
of  these  officers,  except  Its  president,  Robert 
B.  Carr,  acted  upon  any  OTsviooa  authralty 
conferred  by  the  Boaid  of  THrecton.  All  its 
members,  however,  were  aware  of  the  negotia- 
tions, and  no  one  expreased  any  doulit  that 
what  was  done  In  tbe  matter  would  be  finally 
approved  by  the  Board.  Mr.  Carr  lestlfled  that 
whatevra  be  did  to  r^ard  to  tbe  exchann  aa 


Dlreciois;  and  that  In  this  case  be  also  consult- 
ed with  the  receiver.  The  railway  company 
was  then  and  for  some  period  subsequently,  in 
tbe  hands  of  a  receiver  appointed  in  a  foreck^ 


paying  the  amount  due.    The  rights  of  the 

receiver  were  merely  temporary,  the  titleof  the 
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«fter  becombig  uquinled  wit 


1816,  aent  to  the  gsnenU  nqiaiiiteDdent  of  tne 
company  tlw  toUowlog  commnnlcfttioii: 
"KuTBAB  Paoifio  Rulwat, 

"OffIOB  of  QREtXBAI.  HAHAfllB  FOB  THB 


"Bt.  Locib,  Ffb.  as,  1876. 
"T.  F.  Oaxh,  Oen.  Snpt 

"Dus  SiB:  Beapectiiw  the  aettlenieiit  for 
right  of  w^  with  HcAlplne,  I  b«  to  kj  TOd 
am  settle  with  him  on  the  baali  oiezchaorlng 
the  lot  of  lend  belon^ng  to  companr  ftbore 
Wyeudotle,  ebont  twai^'flre  aoroa,  for  his 
rsOSI  Walker-Fern  trad  That  we  will  alao,  in  ad- 
dition, gin  him  160  aerca  of  land,  to  be  aelected 
by  him  ont  of  the  lands  of  the  ocmpanj,  the 
appraised  price  of  which  doea  not  ezosea  fGOO; 
back  lazea  and  clalraa  OD  all  to  be  satisf  actorflf 
cleared  up. 


.•any. 
dais,  "Qo  ahead  with  this." 

Tbe  HcAlpinea,  conslderinK  the  proportion 
for  an  exchange  of  lands  aa  accepted,  and  the 
terms  of  the  cootnctas  settled,  on  the  2Sth  of 
Uarcb  following  executed  b>  the  'tTanaia  Paci- 
fic Railwa7  Ctuapany  a  deed  in  due  fonn  of 
the  two  BCiea  and  sevenU  one-hundreths  of  an 
acre.  In  this  deed  IttMtx  Walker  and  wife 
united,  and  It  was  then  transmitled  to  the  offl- 
ceisoftbendlw^compaDyfordellTery.  Boon 
afterwards,  the  McAl[nnea  went  Into  poases- 
alon  of  the  261-acre  tract,  and  have  remained 
In  its  poBaeeaioa  erer  since.  Thej  put  valuable 


ImprovemeDta  upon  the  land,  and  there  are 

my  buildings  upon  it.    Tbe  railwar 

company  had  beeo  permitted,  by  the  HcAl- 


ptnea  and  their  predecMsora,  to  lay  a  r^Iroad 
across  tbe  Fenr  tract  for  temporary  use  in 
trbnapor^g  railroad  material  bom  steamboata 
to  its  main  line.    After  the  acceptanoa  of  the 


that,  1b,  of  the  two  acres  and  serent?  one-bun- 


uot  until  theSSthof  Jnno,  1678,  that  the  board 
formally  acted  upon  the  auMecL  What  was 
then  done  appears  from  the  following  extract 
frtnn  the  mlnulea  of  its  meeting. 

"Pursuant  to  call  of  the  prerident,  the  Board 
of  Direclora  of  the  Kansas  Padflc  Railway 
Oo.  met  at  the  ofDce  of  the  company.  In  St. 
Louis,  on  Friday,  June  38,  Instant,  at  9  F.  M. 

"Preeent:  MeBera.  Penr,  Meier,  Fdgell, 
Treadwsy,  Edgerton,  and  President  Cbtt. 


Wyandotte  Oonnty,  In  exchange  for  two  and 
R.-renty  hundred^  acres  of  &i)d  at  tbe  tie 
landing  in  Wyandotte  County,  and  asked  for 
loatruraons  in  regard  to  algnlng  the  saiB& 
l»  U.  & 


propetly  executed  and  delivered  to  Uaria  W. 
HcAlpfne  whenever  the  land  to  be  conveyed 
by  her  has  been  released  from  the  tax  claim 
thereon  and  a  proper  deed  vtade  for  the  same  la 
delivraed." 

It  appears 
before  Ihla  acuuu  m  uid  uuwu,  h  i>hs  uibuji- 
ered  that  a  small  part  of  the  Ferry  bad  was 
clouded  by  a  tax  claim  of  some  kind,  and  it  la 
to  the  release  of  that  dalm  that  reference  is 
made  in  the  proceedings  of  Uie  board.  The 
MoAJpInea  were  informed  by  the  attorney  of 
thecompany  of  itareeolution.  In  accordance 
with  its  condition,  they  proceeded  to  take  meas- 
urea  to  remove  the  tax  claim,  and  they  did  so, 
upon  tbe  advice  of  the  AtUxtatn,  by  bidding  in 
the  property  at  tbe  sale  made  for  such  tax, 
which  anbjected  them  to  an  expenditure  of 
several  bnndted  dollara.  They  then  notified 
the  attorney  of  the  removal  of  the  claim,  and 
called  upon  the  company  to  execute  its  deed  to 
them  of  the  35}-acre  tract  In  accordance  with 
tbe  COnOact.  Tbia  tbe  compsny  postponed 
doing  from  time  to  time  under  various  proteoses 
and  pretexts,  apparently  in  tbe  expectation  of 
securing  by  delay  some  undue  advantBge  over 
the  HcAlinnes.  In  the  mean  lime,  tbe  Kansas 
Pacific  Company  became  united  and  consoli- 
dated with  the  Denver  Pacific  Railway  and 
Telegraph  Companv  and  theUnton  Pacific  Rail- 
way Company,  unoer  the  name  of  the  latter, 
which  sets  up  against  the  claim  of  the  McAl- 
I^nes  that  the  alleged  contract  for  an  exchange 
of  lands  was  never  made  with  Ute  Eanaas  Padf- 
ic  Company,  or,  if  made,  that  notblng  was 
ever  done  under  it  to  take  It  out  of  tbe  Statute 
of  Frauds;  and  that  even  if  such  were  the  case, 
tbe  contract  was  not  enforceable  against  the 
defendant,  tbe  Union  Pacific  Companv.  We 
do  not  state  the  several  objections  urged  against  [911] 
the  demand  of  the  complainao  ts  In  the  language 
of  tbe  appellant;  but  we  give  tbe  aubetsnce  of 
them,  or  at  least  of  such  of  them  as  we  deem 
of  suffldent  importance  to  notice. 

Bome  criticism  Is  made  by  tbe  appellant  upon 
the  form  of  tbe  allegatlona  respecting  tbe  con- 
tract with  theKansoaPodQcCompany.  It  is  al- 
leged that  such  contract  was  witb  tbe  defeailflnt 
In  1878,  acticg  under  the  name  and  atyleof  tbe 
Kansas  Pacific  Railway  Company,whcD  the  de- 
fendant company  was  not  organized  until  1B80. 
It  la  true,  the  formof  tbeallegationianotaptor 
even  accniBlc,  but  it  does  not  appear  to  liuve 
misled  the  defendant  in  any  reapectj  and  the 
caae  waa  beard  on  Its  merits,  aa  though  the  al- 
legations had  followed  tbe  order  in  which  tho 
proceedings  were  taken  1^  tbe  oridnalcom. 
panv  afterwards  merged  and  consolidated  Into 
thedefendaat  company.  We  do  not,  therefore, 
allow  tbe  criticism  to  affect  our  decMon.  It 
was  not  mode  in  tbe  coort  below  where  objeo 
tions  to  the  form  of  averments  should  he  pre- 
sented If  they  are  to  Im  considered  here. 

We  agree  with  the  Circuit  Court  that  the  rec- 
ord of  the  Board  of  Directors  of  tbe  Kanaai 
Pacific  Railway  Company  of  the  28th  of  June, 
end  flies  tbe  UmlU  of  the  UabU- 
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the  HcAlptnes  and  the  company  for  the  ex- 
change of  the  two  acres  and  seventy  one-bun- 
dredtDB  of  an  acae  of  the  Feny  tract  for  the 
SSJ-uOT  tract.  It  do«i  not,  it  is  tnie,  make 
any  menlioii  of  the  160  acre*  in  Pottawatomie 
County,  hot  of  that  land  we  need  not  coDcern 
ouraelTGB,  for  oa  to  It  the  bUl  was  dfemissed 
and  no  appeal  oraa  taken  by  the  complainantB. 
If  th^  were  wHllngtoacceptadeedof  tbe25^ 
acre  tract  io  exchaDge  for  Ihc  two  acres  and 
MventT  ODe-bundred£a  of  an  acre  of  the  Ferry 
tract.  It  did  not  lie  with  the  railway  company 
to  complain  that  thej  did  not  make  a  claim  for 
the  other  land.  It  certainly  waa  no  ground 
for  the  company  to  repudiate  the  contract  as 
ratified,  thstic  called  for  leaa  than  wasorigindly 
agreed  upon.  That  land  bein^  left  out  of  con- 
sideratioQ,  we  have  the  respective  parcels  to  be 
laizi  ezchaoged  aafficiently  ideDtified,  aod  from 
other  documenta  they  can  be  described  by 
melee  and  bounds.  That  is  cenain,  as  the 
maxim  obtains,  which  can  be  Tendered  certain. 
And  it  the  contract,  for  want  of  the  signature  of 
the  corporation  or  of  its  lawfuuy  authorized 
agents,  is  not  strictly  within  the  Statute  of 
^wids,  yet  the  possession  taken  of  the  several 
parcels— of  the  26i-8cre  tract  by  the  McAlplnes, 
andof  tbed^y^-acretractbytherailwaycompany 
— hi  puTSuanceof  such  contract,  and  continued 
f  ever  since,  and  their  expenditures  for  buildings 
and  other  Improvements  upon  (he  reapective 
parcels,  constitute  a  part  pcnormancc  sufficient 
to  take  the  contract  out  of  the  operation  of  the 
statute,  and  authorize  a  decree  for  iia  full  per- 
formance. The  fact  that  possession  was  taken 
before  the  ratiflcation  of  the  board  in  June, 
1S78,  did  not  impair  the  effect  of  that  posses- 
sion as  an  act  of  part  performance.  The  tak- 
ing possession  of,  that  u,  exerd^ngcontroland 
dominion  over  the  property,  was  referable  en- 
tirely to  the  contract  It  was  an  act  done  with 
respect  to  the  property  by  the  consent  of  the 
vendor,  which  would  not  have  been  done  If 


tortious,  iu  character  as  one  of  part  perform- 
ance. 

It  is  not  perceived  bow  tbe  effect  of  this  pos- 
session, taken  in  behalf  of  Mia.  HcAIpine — for 
It  was  in  ber  iniereei  alone  that  the  excbanm 
was  made,. the  title  to  the  Ferry  tract  being  m 
bei  and  not  in  ber  husband— la  destroyed  or 
weakened  as  an  act  of  part  performance  I7  tbe 
fact  that  in  June  of  the  previous  year,  Hr.  Uo- 
Alpine  and  one  Arthur  bad  taken  a  lease  of  tbe 
26Hcre 'ract  until  January  1,  1878.  It  does 
not  appear  that  Hr.  HcAlpiue  remained  upon 
the  land  after  the  termination  of  tbe  lease, 
which  was  before  negotiations  were  opened  for 
Its  acquisition,  by  exchanging  for  it  the  prop- 
erty Ot  tin.  HcAlpine.  If  Arthur  remained 
upuu  tbe  premises  after  such  termination,  he 
■urrendered  and  left  them  when  informed  that 
the  contract  for  the  exchange  bad  been  made. 
It  is  plain,  in  our  Judnnent,  (hat  tbe  subsequent 
possession  of  Hrs.  HcAlpine,  to  whom  the  deed 
of  the  company  was  to  be  executed,  was  taken 
under  that  contract,  and  that  tbe  ImproTementa 
were  made  on  the  faith  that  in  pursuance  of  It 
the  title  would  be  convOTed  to  her. 


contract  was  released  0 
that  when  In  April,  1 
«3< 


I,  the  snpmntendent 


rHB  United  Btateb. 

notified  Hr.  HcAlpInethattheo 

not  make  the  exchange.  His.  U  _  r.   _     

to  him  asking  when  die  company  would  be- 
ready  to  remove  Its  (rack  from  ber  land  and 
come  to  a  settlement  for  Its  use.  ^Riat  iuquiiy 
drew  from  the  superintendent  a  request  that  she- 
would  "delay  conclusions"  until  he  could  con- 
fer with  New  York  parties.  Her  letter  referred 
to  the  contract  mttde  two  yeara  before,  and 
stated  that  (hen  an  exchange  of  lands  was  con- 
sidered desirable  by  the  rauway  people,  as  they 
bad  been  using  ber  land  for  several  yeare,  fo'r 
a  steamboat  landing  and  wharf,  and  were  Still 
using  it,  without  making  any  compensation  for 
its  use.  Tbe  inquiry  which  followed  was  in- 
tended as  an  Intlmauon  of  what  would  be  ex- 
pected if  tbe  contract  were  at«ndooed,  not  b» 
a  consentto  such  abandonment;  but  It  is  seized 
hold  of  and  put  forth  by  the  defendant  as  bi> 
admission  that  no  contract  was  ever  conclud^l. 
It  docs  not,  in  our  judgment,  justify  any  such 
inference.  Nothing  was  ever  heard  from  the- 
New  York  parties,  nor  does  it  appear  ihat  any 
communication  was  ever  made  to  them  00  the- 
Bubject.  And  Mrs.  HcAlpine  afterwards  called 
upon  the  comphny  to  execute  Its  deed  pursuant 
to  its  contract.  It  was  not  until  some  time  iu 
December,  1660,  tbal  (be  geoehl  supedntend- 
ent  Informed  ber  that  tbe  contract  for  the  ex- 
change of  tbe  25i-aae  tract  would  not  be  car- 
ried out  nnder  any  circumstances,  but  that  be- 
wonld  take  the  leeponaibilily  of  paying  her 

{1,600  for  ber  land  as  an  amicable  aetilement. 
1  January,  1881,  the  present  suit  was  com- 
menced: and  If,  under  tbe  pretexts  put  forth 
by  tbe  company,  tbe  perfoimaace  of  tbe  con- 
tract oonld  be  defeated,  a  great  wrong  vroutd 
be  done  u>  tbe  comtdainants.  Their  possession, 
inst^  of  bdng  lawful,  might  be  treated  as  a 
continuing  trespass  upon  the  property  of  the 
railway  company;  and  (be  imptorements  placed 
upon  the  land,  and  tbe  conaequent  Increase  In 
lis  Talue,  would  be  lost  to  uiem.  It  Is  (be 
wrong  and  hardship  which  would  be  done  to  a 
pmrcbaser  under  these  circumstance^  by  allow- 
ing the  vendor  to  escape  from  tbe  obligadona  of 
his  contract  for  the  want  of  some  fonnaliiy  in 
its  execution,  that  constitute  tbe  ground  ol  tbe 
Jurisdiction  of  courts  of  equity  In  such  cases  to 
compel  performance.  A  principle  of  common 
Justice  forUda  that  one  shall  be  permitted  to 
lead  another  to  act  upon  acontra'-t  of  purchase 


matter  of  form,  refuse  compliance  with  its 
providons,  and  thus  deprite  fhepuiohaser  of  the 
benefit  of  his  labor  and  expenoltnres.  Couria 
of  equity  In  such  casea  Intofere  and  compel  the 
vendor  to  keep  his  engagementa.  Lnbri.  Fixe- 
oFofl,  1  Oolles.  Pari  Caa.  lOB;  Wm  T.  Strad- 
dag,  8  Ves.  Jr.  878,  881;  Qrmprn  v.  MigML 
16  Yes.  Jr.  888;  POrkhwvt  ▼.  Ton  OerUand,  14 
Johns.  IG. 

The  obligation  of  tbe  Kama  Padflo  Boflway 
Companv  to  execute  flie  coutract  by  a  convey- 
ance of  the3Si-acre tract  to  theUc  Alplnearasaed 
with  tbe  properW  to  the  defendant,  tbe  UnloD 
Paciflc  Railway  Company,  upon  the  consolida- 
tion of  the  two  companies  nmder  tbe  latter  nani& 
Whenever  property  charged  with  a  trust  la  con- 
veyed to  a  third  party  with  nodoe,  he  will  hoM 
it  subject  to  that  trust,  whldi  be  may  be  com- 
pelled to  perform  equally  with  the  former 
1»  V.& 
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owner.  Tbe  vendee  In  that  caie  atands  in  the 
place  of  anclk  owner.  Tio/Iot  t.  8ti/ibert,  2  Yes. 
Jr.  437, 489;  Dunbar  t.  livdmniek,  3  BaU  ft  B. 
804,  819.  Wilhout  reference,  theiefotc,  tothe 
BTtideA  of  union  and  consolidelinn,  tlie  Union 
Pacific  Railwar  Company  would,  on  gooeral 
principleB.be  held  to  complete  tlie  contract  made 
with  toe  Eaoaaa  Pacific  Company;  and  the  nr ti- 
des in  specific  terms  recognize  tuia  obligation. 
The  union  and  consolidation  embraced  three 
companies,  the  Denver  Pacific  Railway  and  Tel- 
^raph  Company  as  well  as  the  Kansas  Pacific 
Company  and  the  Union  Pacific  Company. 
By  the  8tti  article,  tbe  tbree  companies  trans- 
ferred to  tbe  consolidated  company  all  their 
rights,  privileges,  eiemptions,  and  iraochises, 
and  all  their  property,  real,  peTGonol  and  m  lied, 
with  the  appurtenances;  withadedarationlbat 
the  assignment  and  tranafer  were  made  "sub- 
ject tA  all  liens,  charges  and  equities  pertaining 
Ibereio."  The  tenth  article  exempt^  thenew 
company  from  any  separate  or  individual  lia- 
bility for  the  outstanding  debts,  obligations  or 
liabilities  of  the  respective  constituont  com- 
panies; but  it  also  provided  that  DOthinz  therein 
[315]  contained  should  "prevent  any  valid  debt, 
obligation  or  liability  of  either  constituent  com- 
panv  from  being  enforced  against  the  property 
of  ue  proper  constituent  company,"  which  by 
force  of  the  articles  became  tbe  property  of  the 
oonsolidated  company.  The  property  traas- 
terred.  which  included  the  25i-acre  tract,  thus 
passed  to  the  new  company,  subject  (o  all 
charges,  liens  and  equities  to  which  It  was  be- 
fore subject,  and  tbe  obligation  of  the  Kansas 
Padflc  Company  to  make  a  conveyance  of  that 
tract  devolved  upon  the  defendant. 

The  same  principle  applies  also  to  the  mort- 
gage ezecoied  in  1879  liy  the  Kansas  Pacific 
Company  to  Qouldaod  Sage,  as  trustees,  cover- 
bx  tbe  25}-acre  tract  At  that  time  the  order 
ofJune  38, 1878,  was  a  matter  of  record  in  tbe 
books  of  the  iri»niui  Padfic  Company,  and  the 
HcAlpinea  were  to  possession  of  the  tract. 
Under  these  drcumstancea,  it  may  be  claimed 
that  the  property  was  taken  by  the  trustees  with 
notice  of  the  rights  of  the  complainants,  and, 
therefore,  subject  to  Iheir  enforcement.  It  is 
fofflcient  that  tbe  Union  Fadflc  Company  can- 
not set  up  that  mortgage  as  a  rdease  from  Its 
obligation  to  make  a  conveyance  In  execution 
of  the  contract  with  the  McAJplnes. 

Deorte  tffflrmed. 


ELSIE  WHITE  or  ai^  Appti., 
rREDERIOE   W.  OOTZHAUBEN. 


. 'cud  to  Itberallj  oonstmed,  m>  as  to  nip- 

w  aw  nilsBMBf  and  ad vanneUie  remedy. 
&  Ad  tM^veot  debtor  oaoDOt  be  permitted  to 
defeat  Ua  operaOon  br  effeodns  uDeaual  dMitbu* 
(knot  his  cMatebri — .j...— 


attaints  to  do  •&  aneb  oob 
and  JadgoMota  will  b*  sM  as 
1MD.S. 


S.  An  attempt  to  obtain  an  Iikkw  b 
does  not  hare  the  efloot  ot  deprlvliur  wi 
of  hia  iDtereat,  under  tlieatatato.  In  tSe  pi 
the  property  of  the  Inaolvent  debtor,  nor  sive  • 
prior  rigbt  («  a  creditor  who  eue*  to  Mt  aside  auib 
lllcBiu  preference. 

[No.  1».] 
ATtvtdD«e.l8,U.ia88.  JD«ctd^Jan.$8,I889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  Stales  tor  the  Northern  I>is- 
trict  of  miooia,  selling  aside  certain  convey 
ances,  bill  of  aale,  judgment  by  confession  aod 
transfers,  as  without  adequate  conaidc ration- 
aod  made  with  intent  to  binder,  delay  aod  de- 
fraud a  creditor.     Reterted  in  part. 

The  facts  are  staleil  in  tbe  opinion. 

Mam-t.  Ch»B.  M.  Oabom  and  Itk  W. 
Baell,  for  appellants: 

A  debtor  resident  of  Illinois,  although  In- 
solvent or  In  falling  drcumstances,  may  prefer 
one  creditor  to  the  exclusion  of  others  when. 
done  in  good  faith  and  for  a  valuable  consid- 
eratloQ. 

TomliTuon  v.  MaUhewii,  S8  HI.  178;  Paane  v 
MiOer,  108  Dl.  443;  Badt  v.  TTufiMMan,  109  Ul. 
87;  awn  v.  Pattenon,  123  U.  B.  496  (80:  1IB8). 

The  original  bill  having  called  for  answers 
under  oaXa,  and  aucb  answers  having  been 
made  denying  the  material  allegations  on  which 
relief  was  prayed,  such  allegations  must  be 
supported  by  the  testimooy  ol  two  witnesses, 
~~  ny  one  witness  corroborated  by  drcum- 
:es  which  are  equivalent  io  wdght  to  an- 
other witness. 

&>u<Aem  DetiOopment  Co.t.  aiha,  130  U.  B. 
347  (31:  878);  Xorrtum  v.  Durr,  123  U.  8.  Bl» 

E:  1235);  Union  R.  Co.  v.  DuU,  134  U.  8.  17* 
:  417);  Vigil  v.  mpp,  104  U.  S.  441  ^6:  7«S}r 
ITT.  Eq.  PL  gS  87&^8«a. 

Mettra.  John  O.  Bpoongr  and  Enoch  Tot- 
tan,  for  appellee: 

All  the  defendants  affected  by  a  ]dnt  decree- 
ehould  join  in  the  appeal;  and  if  any  of  them 
refuse  or  decline  on  notice,  tbe  otheri  should 
then  be  permitted  to  appeal. 

MatUrton  v.  Wrrndon,  Tl  U.  8. 10  Wall.  418- 
(19:  958);  Todd  v.  Danid,  41  U.  S.  10  Pet.  531 
(10:  1054). 

On  conveyances  by  insolvent  debtors  to  mem- 
bers of  tbe  same  family  and  household,  the- 
burden  of  showing  them  to  be  bona  J!de  and 
supported  by  a  good  consideration  rests  with 
the  party  cMmiog  tbe  benefit  of  tbe  same. 

OallaTi  V.  BlaOam,  64  U.  8.  23  How.  iTT 
(16:  683);  VmaMe  v.  Bank  of  V.  8.21  U.  S.  » 
Pet.  107  (7:  304);  BarOOt  v.  Merem;  8  Ben.  439; 
&iU  V.  ititaA  94  U.  a  680  (34: 179);  HW- 
aitt  v.  Atmy,  9  McLean,  2a 

When  a  person  acts  for  a  prlodpal,  and  such 
fact  is  known  to  the  par^  dealing  with  bim, 
his  contract,  although  executed  m  bis  own 
name,  binds  bis  prindpal  equally  as  though 
signed  In  the  name  of  Buch  pnad|Ml;  and  parol- 
e^ence  is  admissible  to  show  the  fact  of  hit- 
agency  In  order  to  charge  the  principal,  not- 
withstanding the  writing  la  executed  by  the- 
agent  In  his  own  name. 

Ben}.  Sales,  S  388;  JVuonan  v.  Xeder,  11 
Ad.  &  El.  589-594;  AoumU  v.  EMred.  89  Wis. 
61S;  Taintor  y.  iV^nd^rTOt.  S  Hill,  72;  Hif- 
gint  f.  Smior,  8  Hees.  &  W.  840;  HttntinglSn. 
T.  J««B,7Cuah.871;  Storr.  Ag.  g  410:  Wumtr 
T.  Wkippte,  SS  Wis.  802;  W^n  v.  jkMtUan, 
«7 
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A  Mle  by  one  tniolTeiit  ot^iU  Ui  proper^  U 
pnBiimpti*^  ttuidulent, 

Tmm^*  Oatt.  1  Bm.  Lead,  Cai.  OS,  60, 
7:  Valiwtt  ▼.  Alum,  6  McLean.  S8;  Fo* 
Alabm,  W  DL  eefi  ahmr  t.  Jaoeit.  8  Ho- 
Cni;,  «8S:  AmMife  t.  CUB,  9  McCrarr,  488. 

And  thia  prcsumptfoa  la  (tiencthened  where 
tbe  lale  liaa  been  made  to  one  In  confldenlU 
rdatfona  with  bim. 

Twmit  Oat,  1  8m.  Lend.  Caa.  SO;  Ptekttt 
V.  Pipktu,  M  Ala.  OSO:  Tkomat  w.  Seek,  89 
Good.  HI;  Aw*  t.  Jmiuoh,  TO  "  ' 
OAvfth  T.  (UdpA,  8S  Tt  828. 

Mr.  Jtutttf  "n-'r"  dellveied  the  opinion 
of  Iheooatt: 

Thla  la  an  appeal  from  a  decree  declaring 
two  oonTfljancea  of  real  proper^  In  lUlnoU,  a 
bQl  of  nle  of  nnmerooa  plctuiea,  a  Judgment 
by  oonfeetloa  In  one  of  the  courta  of  that  State 
puranant  to  a  warrant  of  at(oin«ir  eiven  for 
that  purpoae,  and  certain  tianafen  ofpi 
accoropaoTing  that  warrant,  to  be 
agalnat  the  appellee,  Cotzhanaeo,  a  luuHuwai 
oiedittff  of  Alexander  White,  Jr.  It  la  aunted 
tot  enor  that  the  decree  la  not  aupported  hr 
the  eTidence.  6cald<a  controvettlag  (hla  pod- 
Uon,  the  appellee  contend*  that  the  eoavej- 
aocea,  jodgment  bj  confewfon  and  tranafera 
were  Ulenu  and  void  under  the  provisions  of 
the  Act  of  the  General  ABsembl;  of  DllDola,  in 
force  July  1, 1877,  concemlDc  voluDtary  aaslgn- 
mente  for  ttie  benefit  of  creditors.  1  B.  ft  0. 
1803. 

The  record  contahu  a  large  amount  at  teetl- 
raooy,  oral  and  written;  but  the  principal  facts 
are  aa  followa: 

Alexander  White,  Sr.,  died  Inteatate  In  the 
jear  187S,  hit  wife,  Ann  White,  tour  daugh- 
len,  Uargaret,  Elsie,  Harr  B.  and  Annie,  and 
two  BODS,  Alexander  and  Jamea  B.,  surriTlng 
him.  Each  of  the  children  except  Jamea  was 
of  fall  age  when  the  bther  died.  At  the 
rcqneat  of  the  mother,  and  with  the  asaent  of 
hta  sisters,  Alexaoder  White,  Jr.,  qualUed  aa 
administrator  and  in  that  capadt^  Toceived  per- 
sonal naaeti  of  cooetderable  value.  With  their 
approval.  If  not  t^'  their  ezpresa  direction,  he 
nodertotx  the  management  of  the  real  estate  of 
which  hit  father  died  poeaeaaed;  making  Im- 
provementa,  collecting  rente,  paying  taxea  and 
(fusing  repairs  to  be  i^de.  Be  lecaved  realty 
In  eichanee  for  stock  in  a  msnufacturlng  com- 
pany and  in  part  exchange  for  the  homeelead, 
taking  the  title  In  his  own  name. 

After  the  death  of  the  father,  the  widow  and 
children  remained  together  aa  one  household, 
tbe  expenseB  of  the  family  and  of  each  mem- 
ber of  it  beInK  met  with  money  furnished  by 
Alexander  White,  Jr.,  out  of  funda  he  received 
from  time  to  time  and  deposited  in  bank  to  hla 
credit  aa  administrator.  But  no  regular  ac- 
count was  kept  ahowing  the  amount  paid  to  or 
for  Individual  members  of  tbe  family. 

In  1878  it  waa  determined  by  the  widow  and 
children  to  have  an  assignment  of  dower  and  a 
partition  of  the  real  property,  and  proceedings 
to  that  end  were  Institated  In  the  Cutmh  Court 
of  Oook  Ooimty,  Ullnols.  Before  the  cloae  of 
that  year,  or  In  the  sralng  or  summer  of  1B79, 
having  tMled  to  ohtun  from  the  adminiatrator 
43» 


of   the  anwllant^  coimael)  t 

Wblla,  Jr.,  "  had  kat  the  entire  peracmal  eitua. 
and  had  notUiig  except  hli  Istereet  at  aa  hdr 
In  certain  of  the  real  ettate  with  which  to  make 
good  hla  kNtea."  It  appeared,  aa  la  fordier 
itated,  that  he  had  mortgaged  tooae  of  the  leal 

Croperty  tbe  title  to  whicD  had  been  taken  In 
is  name;  had  aatldpated  notten  other  nop- 
erty;  badeichangealaiMltfQralocklnaMat- 
Ing  and  ventilating  oomnany;  bad  allowed  taxet 
to  aocnmolate;  and  had,  bendet.  Induced  aome 
memben  of  the  famyr  to  gnaranty  hie  notea 
to  a  lane  antoiuL  Upon  tneae  ditcloearet  b^ 
log  made,  tbe  pimmt^  waa  put  under  the  Im- 
mediate charge  of  the  yoimger  eon,  and  the 
attorney  with  whom  the  mother  and  lUeia 
had  advited  wot  dftected  to  collect  the  amount 
due  from  Aleztnder  White,  Jr.  Thereupon  a 
friendly  acoounUng  waa  had,  which  reaulled  Id 
a  report  bv  htm  to  the  probate  court  on  the 
18th  of  July,  1879,  of  hla  eoM  and  doings  aa 
administrator  during  the  whole  period  from  the 
date  of  hia  appointment,  April  9, 1873,  to  July 
St,  ISTV.  The  report  admltt  a'  balance  doe 
fnRD  him  at  administrator,  of  (89,646.03,  and 
chargea  him,  "by  virtue  of  (be  statute"  (Bxr. 
auCm.  1874,  chap.  S,  g  lU),  with  940,188.81^ 
Ixing  intereat  on  that  sum  from  Januarr  81, 
18TII,  to  July  81, 1879,  at  the  rate  of  10  per 
cent  per  anoum;  [nall,theaamof  |ia8,768.8S. 
He  doet  not  seem  to  have  etierted  ai^  cUm 
whatever  for  bb  services  aa  adminiatrator  or 
for  managing  the  real  property. 

That  report  wat  approved  bv  the  probate 
ooort,  which  made  an  order,  July  28,  1879, 
directbg  the  laid  sum  of  $138,709.85  to  bedia- 
tributed  and  paid  hj  the  admlnlitrator  aa  fol- 
lows :  to  (he  widow,  t48,3M.61,  and  to  each 
of  the  other  chlUtra,  tl4.4I8.8T. 

It  ahould  be  stated.  In  this  connection,  that 
on  the  ISth  of  July,  1878,  two  daya  before  the 
report  to  the  probate  court,  the  proceedlnga  in 
the  partition  tuit  were  broiig^t  to  a  concluaian 
by  a  decrae  asrignlng  dower  to  the  widow,  and 
setting  off  tpecmc  parcela  td  land  to  UargarM 
and  Alexander  reapectlvely,  and  other  pucda 
to  the  remaining  beira  lolnllr, 

Od  the  same  day,  AlexandCT  WUte,  Jr.,  ex* 
ecuted  two  coDveToncea,  one  to  his  siatete  (ex- 
cept Margaret)  and  hit  brother  Jamee,  Jolnllv, 
tor  part  of  the  lands  asrigned  to  him  tiy  tne 
decree  of  partition,  and  the  other  to  bit  ^ler 
Hargaret  for  the  rMnaining  part;  the  formef 
deea  redtlng  a  oonaideratkHi  of  $S6,8S9. 30, 
whidi  li  abodt  the  aggregate  of  the  aeveral 
amomla  aubeequently  directed  to  he  paid  by 
the  adminiatrator  to  hla  brother  and  risteiB  (ex> 
oept  Margaret),  while  the  Utter  deed  recited  a 
oonsidemtion  of  914,314.80,  which  it  about  the 
sum  directed  to  be  ^id  to  hla  sister  Margaret. 
Two  daya  bter,  July  18,  1879,  Alexander 
White,  Jr.,  executed  to  his  mother,  btothor, 
and  sMters  (except  Margaret),  a  UU  of  sale  of 
his  interest  In  cotaln  pictures  which  had  come 
to  his  hands  at  adminiatrator.  And,  three  daya 
thereafter,  July  91,  1878,  ha  executed  to  hU 
mother  a  note,  acoompanied  by  a  warrant  <d 
attorney  to  oonfeaa  judgment,  and  by  a  con- 
veyance and  transfer  of  oertalo  nal  and  pe>^ 
aonal  property  aa  oollataral  asoority  for  Iba 
128  D.& 
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pftld  to  Tt^"*  Id  then  traDsactloiis;  SDd 
tnilted  that  tbe  wle  coiuideratioD  f  oi-  his  trau- 
fera  of  proportT  to  the  membera  of  bis  famllj 
was  his  alleged  iDdebtedaen  to  them  reapect- 

Bj  the  Snal  decree  In  theae  cooBolldatad 
[SSS]  causet,  it  waa  adjudged  that  the  two  convev- 
aocea  of  Jul;  16,  18T&,  the  bill  of  sale  of  Jol^ 
18,  1870,  and  the  judgment  bj  conteBaloD  of 
Beplember  4,  18T9,  and  (he  transfers  nccom- 
paDving  tbe  wairaat  of  attoraej  of  JuW  SI, 
1870,  were  made  without  adequate  consideia- 
tion  and  with  Intoot  to  bloder,  delay  tod  de- 
fraud the  appeUee  Cotzhaiuen,  who  was  foond 
bv  the  decree  to  be  a  creditor  of  Alexander 
White,  Jr.,  In  the  •am  ot  137,843.22,  tbe  ag- 
gregate pnodpal  and  interest  of  four  several 
Judgments  obtained  by  him  against  White,  in 
188raiidl883.  Thedebtafor  which  these  judg- 
ments were  rendered  originated  In  tbe  early 
part  of  1878,  to  a  purchase  from  Cotzhausea 
of  nearlv  all  tbe  etocic  of  tbe  American  Oleo- 
graph ODiDiWQy,  whosepriziclpal  place  of  biud- 
oesa  was  MQwauk^  Wiaconnn,  In  this  pur- 
chase Alexander  White,  Jr.,  was  Intereated. 
It  U  to  be  Inferred  from  the  erldence  that  tbe 
principal  object  he  bad  in  making  it  was  to 
transfer  the  offlce  of  tbe  company  to  one  of  tlu 
buildings  owned  hy  the  family  in  Obicago,  and 
to  start  or  establish  liis  younger  brouer  in 
business.  His  mother  and  dstera  were  evi- 
dcDtly  aware  of  this  purchase  and  approved  the 
object  for  wblcb  it  was  made. 


in  this  cause  was  entered,  but  Uie  fact  of  her 
death  was  not  prerSousIy  entered  ot  record. 
The  parties  to  the  present  appeal.  howcTer, 
bare,  by  written  stipulation  filed  in  this  cause, 
waived  all  objections  they  might  otherwise 
make  bj  reason  of  that  facL  It  Is  further 
stipulated  that  the  appellants  are  tbeooly  heirs 
at  Uw  of  Margaret  White.  The  appellee  waivee 
all  objections  to  tbe  present  appeal  ~~  *'" 
groond  that  Alexander  While,  Jr.,  did 

Too  much  stress  is  laid  by  tbe  appellee  upon 
tbe  fact  that  Alexander  While,  Jr.,  after  quali- 
fying as  administrator,  was  authorized  by  his 
mot&er  and  sisters  to  control,  in  bis  discretion, 
both  the  real  and  personal  estate  of  which  bis 
father  died  poeteased.    The  granting  of  such 


ijoin 


ftutboritv  cannot  be  held  to  cave  created  any 
Hen  in  favor  of  his  ciedilors,  upon  their  19- 
spective  interests.  Nor  can  it  be  said  Uiat  they 
snrrendered  theli  right  lodemand  from  him  an 
accounting  in  respect  to  hia  management  of  the 

eoperty.  Upon  such  accounting,  he  might 
come  indebted  to  themj  and,  to  tbe  extent 
that  he  was  Justly  so  Indebted,  they  would  be 
bia  otediton,  with  the  lame  right  chat  other  un- 
secured creditors  had  to  obtain  satisfaction  of 
their  cWma.  Tbe  mode  adopted  by  them  to 
that  end,  with  foil  knowledge  aa  well  of  his 
financial  condition  as  of  the  fact  that  he  was 
twtng  pressed  by  Cotzhaiiaen,  was  to  take  prop- 
erty on  account  of  tbeii  respective  cli^ms. 
Afler  be  bad  executed  the  conveyaocet  bill  of 
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sale,  warrant  of  attorney,  and  tranattai,  to 
which  reference  baa  bees  mad«,  he  was  left 
wlthoat  anything  that  onuld  be  reached  by 
Ciotzhaosen.  80  completely  wai  he  atrlpped 
by  tbeae  transaclions  of  all  property  that,  mib- 
sequentlT,  when  bis  deposition  was  taken,  he 
admitted  that  he  owned  nothing  ezoqit  tbe 
clolhlDg  he  wore.  He  recognlied  hIa  hope- 
lessly InsolTent  condition,  and  formed  tbe  pur- 
pose of  yielding  to  creditors  tbe  dominion  of 
his  entire  eattte.  And  It  b  too  plahi  to  admit 
of  dispute  that  tn  exeoating  to  hb  mother,  lis- 
ters and  brother  the  coHTeyancea,  bill  of  sale, 
warrant  ot  attorney  and  tranafen  In  oneation 
his  intention  waa  to  giva  (hem,  and  theu  inten- 
tion was  to  obtain,  a  preference  onr  all  other 
creditors.  What  was  done  waa  In  execution  of 
a  scheme  for  the  appropriation  ot  bis  entire 
estate  by  his  family  to  tlie  exclusion  of  other 
creditors,  tbeieby  aTolding  the  effect  of  a  f orm- 


The  flnt  queatkm,  therefore,  to  be  considered 
is,  whether  tbe  aereral  writlnga  executed  by 
Alexander  White,  Jr.,  for  the  purpoee  of  effect- 
ing that  result,  may  be  rqiarded  aa.  In  iml 
effect,  one  InslrumenL  designed  to  eTade  or  de- 
feat the  provisions  of  the  Statute  of  Illinoia, 
known  as  the  Voluntary  Aadgnment  Act,  in 
force  July  1,  1877. 

Tbe  flmt  secUon  of  that  statute  provides; 
"That  In  all  cases  of  voluntary  aaaalgnmenu 
hereafter  made  for  the  beneOt  ot  creditor  or 
credlton,  the  debtor  or  debtors  aball  annex  to 
such  assignment  an  inrentory,  under  oath  or 
affirmation,  of  bis,  her  or  their  estate,  real  and 
personal,  according  to  tbe  beat  ot  his,  her  or 
their  knowledge;  and  also  a  Hal  of  hIa,  her 
or  their  creditors,  their  residence  and  place  of 
businees,  if  known,  and  tbe  amount  of  their 
respective  demands;  but  such  inventory  aball 
not  be  conclusive  is  to  the  amount  ot  tbe 


other  property,  not  exempt  by  law,  belonging 
to  the  debtor  or  debtors  at  the  time  of  making 
the  assignment,  and  comprehended  witiiin  tbe 
general  lerms  uf  the  same.  Every  assignment 
shall  be  duly  acknowledged  and  recorded  In  the 
county  where  the  peiaon  or  persons  making  Ibe 
same  reside,  or  where  (lie  bualness  In  respect  of 
which  the  same  is  made  has  been  carriied  on; 
and  in  case  s^d  aaslgnment  ehall  embrace 
lands,  or  any  Interest  therein,  then  the  same 
shall  also  be  recorded  in  tbe  county  or  ooun- 
dee  in  wblcb  said  land  may  he  situated." 

Other  sectiona  provide  for  publication  of  no- 
tices to  creditors;  for  the  execndon  by  the  as- 
signee of  a.  bond  and  the  flUng  ct  an  inventory 
in  the  county  court;  tor  the  report  of  a  list  of 
all  creditors  of  tbe  assignor;  and  for  dxceptlon. 


The  dxtb  aection  provldea  "that  at  the  first 
term  of  the  saldcoun^  court,  after  the  expira- 
tion of  three  months,  as  afores^d,  eboula  no 
excep^on  be  made  to  the  claim  of  an  v  creditor, 
or  if  exceptions  have  been  made,  and  tlie  same 
have  been  adjudicated  and  settled  by  tbe  court, 
the  laid  court  sbaU  order  tlie  assignee  or  aa- 
slgneea  to  make,  from  time  to  time,  fair  and 
equal  dividends  (among  tbe  creditors)  of  the 
asaets  in  his  or  their  hands,  In  pioponloa  to 
their  claims,"  eto. 
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ment  ihdl  ba  declared  fmudnleat  or  Ti^d  for 
want  of  anf  Uit  or  liiTeiitory  aa  provided  Id 
thflOmtMCtioD." 

Tbe  iliirlMDth  sectloii  ii  la  thna  words: 
"EreiT  provUou  fii  any  anignmeDt  hereafter 
made  fa  tbia  State  providing  for  tbe  payment 
of  one  debt  or  llabUitj  in  preference  to  another 
■ball  be  Toid,  and  all  debla  and  liabilities  with- 
la  tbe  proTlBloin  of  (be  alignment  aball  be 
paid  pro  rata  l!roia  (lie  aaee(s  tbeieot." 

Tba  main  object  of  tbla  lecialatlon  1b  maol- 
fML  It  ia  to  tecure  equaHly  of  right  among 
the  creditors  of  a  debtor  who  makes  a  volun- 
tary asslKnmeat  of  his  property.  It  annuls 
every  proviaiOQ  In  an?  amgnment  gtving  a 
preference  of  one  creditor  over  another.  No 
creditor  ia  to  be  excluded  from  participation  in 
the  proceeda  of  die  asdnied  property  because 
of  the  fsUuie  ol  tbe  dehtor  to  make  and  file 
tbe  required  iDventory  of  his  estate  and  the  list 
of  bis  creditors.  Nor,  if  aucb  a  list  is  Bled,  is 
any  creditor  to  be  denied  hfs  pre  rata  part  of 
such  ptoc«eda  becauM  bla  iiame  is  omitted, 
eitbet  by  derign  or  mistake  upon  the  part  of 
tbe  debtor.  The  difflcnl^  witb  the  courts  has 
not  been  in  fecognidag  tiie  beoeflcaat  objecta 
of  this  leglslatioD,  but  in  determining  wbether, 
In  view  of  tbe  qiedal  circumatancee  attending 
tbelr  execution,  particular  iDatrumenta  are  to 
be  treated  as  part  of  an  aarignment,  wltMn  tbe 
meaning  of  tbe  statute. 

Tbe  leading  case  upon  tbis  subject  In  the 
Bnpreme  Court  of  Ulinois  IsiVuten  i.  Spauld- 
ing,  130  HL  008  [8  West.  Rep.  481].  In  that 
case  tbe  membersof  aninsolveatflrm,  iaaatIci- 

filioD  of  bankruptc?,  made.wiUiinaperiodof 
e  than  tfalrtjr  da}-a,  four  conveyances  of  tbeir 
Individual  estate  to  near  reladvee,  and  varloua 


payments  of  money  to  oOitg  relatives,  on  al- 
leged debts.  After  thewconveyancesand  pay 
ments,  and  witb  fall  knowledge  of  Impendlnj 


failure,  tbe  members  of  tbe  nim  held    . 

feropce  with  tbelr  legal  advlsen  before  tbe 
expiration  of  aaid  thiii^  days,  respectinff  the 
measurea  to  be  adopted  by  tAem  and  the  diape 
their  failure  waa  to  asaume.  It  was  determined 
that  (hey  should  make  a  voIun(ai7  assignment, 
but  that  preference  be  glren  to  certain  cred- 
Itorahy  execntlngtothem  what  are  called  judg- 
ment notes,  l^e  assignment  In  form  was 
made,  but  on  the  same  day  and  before  it  waa 
executed,  the  credlton  to  whom  the  notes  were 

gveu  caused  Judgment  by  confession  to  be  en- 
red  thereon,  and  Immeaiatel^,  and  before  tbe 


deed  of  assignment  waa  oi  ooald  be  filed, 
caused  execuuoD  to  be  Issued  and  levied,  where- 
by they  took  to  (hemaelves  the  great  sulk  of 
the  debtor'a  estate.  Tbe  trustee,  named  to  tbe 
aialgnment,  having  refused  to  attack  tbe  pref- 
erences thus  secured,  a  creditor  Inought  suit 
in  equity  upon  the  theory  that  the  giving  of 
the  Judgment  note*  and  the  making  of  the  deed 
of  assignment  were  parts  of  one  transaction, 
and,  consequently,  the  preferences  attempted 
wen  Illegal  and  void  under  the  statute.  The 
Supreme  Court  of  Illinois,  considering  tbe 
question  whether  the  preferential  Judgmenis 
obtained  in  that  case  were  within  the  prohibl- 
tlonaof  (lie  Act  of  1877,  said:  "The  statute  Is 
rilent  aa  to  the  form  of  the  inatrumeat  or  in- 
ttiumeiita  l^v  which  an  inaolvent  debtor  may 
effect  an  asagnment ...  It.  tbo,  these  pret- 


erencee  are  to  be  held  to  Iw  within  the  'provla- 
ions  *  of  the  asii^ment  or  '  comprehended 
within  its  general  terms,'  it  must  be  because 
they  tall  within  tbe  intent  and  spirit  of  the 
Act  It  will  be  observed,  this  Act  doea  not 
assume  to  interfere,  in  tbe  slightest  degree,  witb 
the  octlun  of  a  debtor,  whue  he  retains  tbe 
dominion  of  his  property.  NotnitheiaDdiag 
tbis  Act.  he  may  now,  as  heretofore,  in  gooa 
faith  sell  his  propertv.  mortgage  or  pledge  it  to 
secure  a  bona  ^de  deot,  or  create  a  lien  upon  It 
by  operation  of  law,  as,  by  confessing  a  Jadg- 
meat  in  favor  of  a  hoi\a  fde  creditor.  But 
when  he  reaches  the  point  where  he  is  ready, 
and  determines,  to  yield  the  dominion  of  his 
property,  aad  makes  an  assignment  for  the 
benefit  of  his  creditors,  under  tbe  statute,  this 
Act  declares  that  the  effect  of  such  aasignnient 
shall  be  tbe  surrender  and  conveyance  of  aU  [3W1 
his  estate,  not  exempt  bv  law,  to  his  assi^ee — 
rendering  void  all  preferences  and  hnng^lng 
about  the  distribution  of  his  whole  esiaie 
equally  among  his  creditors;  and  we  hold  that 
it  Is  intbln  the  spirit  and  intent  of  tbe  statute, 
that  when  the  debtor  has  formed  a  determina- 
tion to  voluntarily  dispose  of  his  whole  estate. 
and  has  entered  upon  that  deiermlnatioD,  it  is 
immaterial  into  how  many  parts  the  perform- 
ance or  execution  of  his  aetermination  may 
be  broken,  tbe  law  will  regard  all  his  acts  hav- 
ing for  their  object  and  effect  tbe  disposiiioa 
or  his  estate,  as  parts  of  a  single  transaction, 
and,  on  the  execution  of  the  formal  assign- 
ment, it  will,  under  the  statute,  draw  to  it,  and 
tbe  law  will  regard  as  embraced  within  its  pro- 
visions, all  prior  acta  of  tbe  debtor  having  for 
their  object  and  puipoae  the  voluntary  transfer 
or  dlspoaitlon  of  his  estate  to  or  for  creditors; 
and  if  any  preferences  are  showa  to  have  been 
made  or  given  by  the  debtor  to  one  creditor 
ic£er  In  sucb  disposition  of  bla  estate. 


full  effect  will  be  given  the  assignment;  and 
such  preferences  will,  in  a  a  urt  of  equity,  ba 
declared  void,  and  set  aside  as  in  fraud  of  th* 


After  setting  out  the  detalla  of  the  plan  de- 
vised to  secure  certain  creditors  a  preference  la 
advance  of  tbe  filing  of  tbe  deed  of  assign- 
ment, the  court  further  said:  "It  will  be  ob- 
served that  all  this  waa  strictly  in  accordance 
with  tbe  formt  of  law;  but  nlll  anyone  deny 
that  a  most  palpable  bvud  was,  in  fact,  per- 
petrated upon  toe  appellee  Spaalding,  t:^  the 
debtors,  or  that  the  acts  of  the  debtors  were  Id 
fraud  of  thestatotel  .  .  .  This Tolnntary  As- 
signment Act  Is  in  Its  character  remedial,  and 
muat,  therefore,  be  liberally  ooastrued;  aod  no 
inaolvent  debtor,  having  1b  view  the  dlqxMltioa 
of  his  estate,  can  be  peroiitted  to  defeat  its 
operaiion  by  affecting  unequal  diatilbndon  of 
K»  ealate  bj  means  of  an  asrignment,  and  any 
other  shift  or  artifice  under  the  forma  of  law 
and  whatever  obataclea  might  be  encountered 
in  other  courts  of  this  State,  a  court  of  equity, 
when  property  invoked,  was  bound  to  look 
Ihrougo  and  beyond  the  form,  andhaveregaid 
to  the  substance,  and  having  done  so.  to  find 
and  declare  these  preferential  Judgments  void, 
under  the  statute,  and  to  set  them  aside."  See  [BAli 
also  Miner*  Nat.  BaitKt  Am.  07  Pa.  198,  199;  ''  ' 
Winner  v.  Host,  86  Wis.  SiJ7,  239;  Wdk»  v. 
ITattvr.  23  S.  C.  108.  111. 

We  agree  with  (he  Supremo  Court  of  Illla<A 
18»  V.  8. 
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edlal  statutes,  thoagh  ft  maj  be  In  derogation 
of  tbe  common  Uw,  Is,  that  ererythiDg  la  to  be 
done  In  adTonceroent  of  tbe  remedy  tbat  can 


this  leeiBlation,  u  againsl  mere  devlcee  that 
will  dcaeat  the  object  of  its  enactment,  theaev- 
eiBl  writings  executed  by  Alexander  Whit£. 
jr.,  all  about  tbe  same  time,  to  bis  mother,  sis- 
ters, and  brother,  whereby,  in  contemplation 
ot  his  baokruptcT,  and  accoTdlng  lo  a  plan 
{ueriously  formea,  be  surrendered  bit  endre 
estate  for  their  benefit,  to  tbe  eictudon  of  all 
other  credilora,  must  be  deemed  a  single  instru- 
ment, eipreaaing  the  purposes  of  tbe  parties  in 
consummating  one  transaction,  and  operating 
as  an  assignment  or  transfer  under  which  the 
appellee,  Uotzhausen,  may  claim  equality  of 
right  with  tbe  creditors  so  preferred.  It  ia'true 
there  was  not  beie.  as  in  Fraton  v.  8pa\tlding, 
a  formal  deed  of  assignment  by  the  debtor  un- 
der the  statute.  But  of  what  avaU  wiU  tbe  stat- 
nle  be  in  securing  equality  among  tbe  creditors 
of  a  debtor  who,  being  insolvent,  has  deter- 
mined to  yield  tbe  dominion  of  his  enUre  estate, 
and  surrender  it  tor  tbo  benefit  of  creditors,  if 
some  of  them  can  be  preferred  by  tbe  dmple 
derice  of  not  making;  a  formal  assignment,  and 
permitting  tbem,  nnder  tbe  corer  or  by  means 
ot  conveyances,  bills  of  sale,  or  written  trans- 
fers, to  take  hig  whole  estate  on  account  of  their 
respective  debts,  (o  tbe  exclusion  of  other  cred- 
ItoTsT  It  Alexander  While,  Jr.,  intendlnz  to 
surrender  all  hfs  property  for  the  benefit  of  his 
creditors,  and  to  atop  boslnesa,  bad  excepted 
from  tbe  conveyances,  bill  of  sale  and  trans- 
f  ers,  executed  to  his  mother,  stslera  and  brother, 
[342]  K  relatively  small  amonnt  of  property,  and  bad 
shortly  Uiereaflei  made  a  genoal  asslgnmeot 
nnder  tbe  statute,  tt  could  not  be  doubted,  un- 
der tbe  dedslon  in  Proton  r.  Bpavlding,  and  in 
view  ot  the  facts  here  disclosed,  that  socb  con- 
veyances, bill  of  sale  and  transfers  would  have 
been  hehi  vtdd  as  giving  forbidden  perterencet 
to  parUcular  creditors;  and  bis  assignment 
would  have  been  held,  at  tbe  suit  of  other  cred- 
tton,  to  embrace  not  aimply  the  property  owned 
br  hlro  when  it  was  made,  but  all  that  be  pre- 
viously conveyed,  sold,  and  transferred  to  bis 
mother,  stslers,  and  brother.  Bat  can  he,  hav- 
ing the  intention  lo  quit  business  and  sDirender 
his  entire  estate  to  credltura,  be  permitted  to 
defeat  any  such  result  by  simply  omitting  to 
foi — '  ---^ -"■  '^-■--•-- 


the  whole  of  bis  proper^  in  conveyan 
of  sale,  and  transfers  to  the  particuL 
ore  whom  be  desires  to  prel^rf 


fng  debtor  be  allowed  to  employ  indirect  means 
to  accomplish  that  which  tne  law  probibi*'  *~ 
be  d<nie  lUiectlyT  These  queations  must  b 
■wered  in  the  negative.  They  could  not  be  an- 
swered otherwise  without  suggesting  an  easy 
mode  by  which  the  entire  ot^ect  of  this  legis- 
lation may  be  defeated. 
1S»  U.  8. 


We  would  not  be  understood  as  eontraven-   i 
tug  the  general  pilndple,  bo  distinctly  an- 
nounced fry  the  Supreme  Court  ot  Ulinois,  that 
a  debtor,  even  when  financially  embarrassed. 


nay  In  good  faith  compromise  his  liabilities, 
sell  or  tranflter  property  in  payment  of  debts, 
or  mortgage  or  pledge  it  as  security  for  debts, 
or  create  a  Hen  upon  It  by  means  even  of  a 
Judgment  confessed  in  favor  of  his  creditors. 
Pr^n  v.&niildiTig;  MM  t.  Oeohegan,  125 
lU.  TO  rU  West.  Rep.  8871.  Such  transactions 
often  take  place  In  the  ordinary  course  of  busi- 
ness, when  the  debtor  has  no  purpose,  in  tlie 
Bear  future,  of  disoontini^og  business  or  of  go- 
ing Into  bankruptcy  and  surrendering  control 
of  all  his  property.  A  debtor  is  not  DOund  to 
succumb  under  temporary  reverses  In  his  af- 
fairs, and  has  tbe  right,  acting  in  good  faith, 
to  use  bia  property  in  any  mode  be  chooses,  in 
order  to  avoid  a  generm  assignment  for  the 
benefit  of  his  creditors.  We  only  mean,  by 
what  has  been  said,  that  when  an  Insolvent 
debtorrecognizea  tbe  fact  that  he  can  no  longer 
go  on  In  business,  and  determines  to  yield  the  [S48) 
dominion  of  bia  entire  estate,  and  in  execution 
of  that  purpose,  or  with  an  Intent  to  evade  the 
statute,  transfers  all,  or  substantially  all,  his 
property  to  a  part  of  his  creditors,  In  order  to 
provide  for  them  in  preference  to  other  credit- 
ors, tjie  lostrumeat  or  instruments  hy  which 
such  transfers  are  made,  and  that  result  ii 
reached,  whatever  their  form,  will  be  held  to 
operate  as  an  asrigoment,  the  beneOta  of  which 
m^  be  clalMied  t>y  any  crediloi  not  so  pre- 
ferred, who  will  take  appropriate  steps  in  a 
conrt  of  equity  to  enforce  Uie  equality  contem- 
plated by  the  statute.  Bucb  we  tbtok  Is  tbe 
necessaiy  result  of  the  decisions  In  the  highest 
court  ot  the  Slate. 

The  views  we  have  expreaaed  find  some  sup- 
port In  adjudged  casos  in  the  Eighth  (Mrcufl, 
where  the  courts  have  construed  uie  Statute  of 
Hissouri  providing  that  "Every  assignment  of 
lands,  tenements,  goods,  chattela,  effects  and 
credits  made  by  a  debtor  to  any  person  in  trust 
for  his  creditoig,  shall  be  for  tue  benefit  of  all 
the  creditors  oi  the  aasiirnor  in  proportion  to 
their  respective  claims.  Referring  to  that 
statute,  Krekel,  /.,  said.  In  ReUog  v.  Riehartt- 
mm,  IB  Fed.  Rep.  70,  73— following  the  previ- 
ous case  of  Martin  v.  Bautman,  IC  Fed.  Rep. 
160 — : '  'A  merchant  may  give  a  mortgage  or  a 
deed  of  trust  of  part  or  all  of  bis  property,  to 
secure  one  or  more  of  his  creditors,  thus  pre- 
ferring them;  but  he  cannot  convey  the  whole 
of  bis  property  to  one  or  more  creditors  and 
atop  doing  bunnein.  Such  turning  over  and 
virtually  declaring  Insolvency  brings  the  In- 
strument or  act  by  which  it  Is  done  within  tbe 
Assignment  Law  of  HissouH,  which  requires 
a  distribution  of  tbe  property  ot  tbe  falling 
debtor  for  tbe  benefit  of  all  the  creditora  in 
proportion  to  their  respective  claims.  Such 
IS  the  declared  policy  of  the  law;  it  places  all 
creditors  upon  an  equal  footing."  So  in  Kerb» 
V.  Baing.  33  Fed.  Rep.  698,  where  JvSgt  Hc- 
Crary,  referring  to  the  Missouri  Statnte,  said; 
"No  matter  what  the  form  of  tbo  Instrument, 
where  a  debtor,  being  insolvent,  conveys  all  his 
property  to  a  third  party,  lo  pay  one  ot  more 
creditors,  to  the  exclusion  of  others,  such  a 
conveyance  will  be  construed  to  be  an  aadgn- 
menttorthebenefitofall  tbe  creditors;  tbepief- 
«81. 


UwBOf^SUta.  __„.  , 
Mnfuw,  M  Fed.  Bep.  m,  814.  it  wh  uid  by 
Tnat, /.,  tliat  tlie  conclaidOD  reached  br  Mr. 
JmtUet  Utller  and  J«4pM  McOnrT,  Erdcel,  and 
bimwlf,  waa  "  tliat  niidar  the  8tatnl«  ot  the 
SUte  of  Hlawnri  cooceniiDg  roluntarr  aadgn- 
menia,  when  proper^  waa  dtspoaed  of  In  en- 
tliety  or  aubaUDlully— tbat  la,  tlie  entlra  prop- 
erty of  tbe  debtor,  ho  being  iuolTcot— It  feU 
within  the  prorUoiia  of  the  AadgnnMat  Law. 
The  very  purpose  of  tha  law  waa  that  no  pref- 
•fence  uoald  be  given.  Mo  matter  b^  what 
name  the  end  ii  aong^t  to  be  effected.  It  la  In 
vlolatioo  of  that  itatuU.  Tou  maj  call  It  a 
mortgage,  m  70U  may  make  a  coofeasfon  ot 
Jodgment,  or  oae  aoy  other  ooDtrtTaoce,  hy 
wbaterer  name  known,  if  tbe  purpoae  la  to  dia- 
poae  of  an  Inaolrent  debtor's  eatate,  wbarel:?  a 
preference  b  to  be  effected,  it  la  In  violatlOD  of 
the  statutB."  Bee  alao  Arty  r.  Cbriy,  21  Fed. 
Hep.  787;  (Kmi  t.  DiUman.  SI  Fed.  Bep.  IS; 
C£wp  r.  JRinRMIw-  SO  Fed.  Rep.  71. 

If  Alexander  Whll«L  Jr.,  bad  made  a  formal 
aastgnment  of  his  entire  property  in  trust  for 


participate  in  tbe  proceeds  of  sale.  By  the 
couTeyances,  bUl  of  aale,  conteasioo  of  Judg- 
ment and  tnnafen,  all  made  about  the  same 
time,  and  potsoaot  to  an  uoderstandlng  pre- 
viously reached,  he  baa  effected  predaelr  tbe 
aame  result  as  would  have  been  reached  bf  • 
formal  aasisDment  to  a  trustee  for  the  ezclu- 
aive  benefit  ol  lils  mother,  brother  and  aleten. 
Tbe  latter  1b  forbidden  by  tbe  letter  ot  the 
atatute,  and  tbe  former  is  equally  forbidden  b; 
Its  spirit.  Hnrely,  the  mere  name  of  the  par- 
ticular instnimenta  by  which  the  Ulesal  result 
is  reached  ought  not  to  be  permltlea  to  stand 
in  the  way  of  pvlng  the  relief  contemplated  by 
tbe  statute.  CouiU  of  equity  are  not  to  be 
misled  by  mere  de<rlcea,  nor  baffled  by  mere 

It  remains  only  to  consider  the  effect  of  tlieae 
views  upon  tbe  decree  below.  We  have  al- 
readv  seen  that  the  drcnlt  court  proceeded  np- 
on  tbe  ground  that  tbe  conveyances,  bill  ot 
Bale,  coofeasion  of  Judgment  and  transfers  by 
Alexander  White,  Jr.,  were  made  without 
adequate  consideration  and  wllb  intent  to 
hinder,  delay  aod  defraud  the  appellee,  Upon 
these  grounds  it  gave  him  a  prior  right  In  the 
dlstrihntion  of  the  property.  We  are  not  able 
lo  assent  to  this  determinauon  of  the  righta  of 
the  parties;  for  the  mother,  lUiers  and  brother 
of  Alexander  While,  Jr.,  were  hla  creditors, 
and,  so  far  B<  the  record  discloses,  they  only 
sought  to  obtain  a  preference  over  other  credit- 
on.  But  their  attempt  to  obtain  anch  illegal 
preference  ought  not  to  have  the  effect  of  de- 
pilvlng  them  of  their  lotereet,  under  the  stat- 
ute, in  the  proceeds  of  tbe  property  in  quea- 


._  ,. n  ii  to  partidpate  in  such  proceeds  up- 
as leraii  of  equality  with  other  cnditors. 

It  Ktnlta  that  the  decree  below  Is  erroneous, 
•0  fu  aa  it  dliecta  tbe  proper^,  rij^ta  and 


dbyGo^R!** 


Natiohal  Sboohiii  Banx  t.  BUtlkb. 


KttL 

to  review  ft JadnneDt  Id  favfir  of  a  lecelrer  of 
1  MDK  In  an  aclfoa 


coDtempktkm  of  InsolTency.    Afirmtd, 

Keported  below,  82  Fed.  Rep.  oS7. 

Tbe  tact!  are  Mated  In  the  opinion. 

JftMTi.  J.  C.  Coomba  sod  BnMall  QrKf, 
for  plalntlfl  In  error: 

There  miut  be  en  act  of  lnaolveDC7,  that  U, 
s  failure  to  redeem  drcolatlng  notee. 

RoberU  ▼.  HOi,  S8  Blatchf.  ISlj  28  Fed  Rep. 
811. 

Ooljone  kind  of  paTmeatla  void,  namely: 
that  In  which  the  state  or  contemplation  of  lo- 
•olTencv  and  the  Intent  toprefer  concur. 

Cat  7.  Oitixtn*  Bank,  a  Wooda,  28. 

The  reeult  !a  not  alw^  eridence  of  the  mip- 
posed  Intent. 

Jbnw  T.  Bfielwd,  8  Met  877,  880. 

Payment  made  in  the  uaual  course  of  deal- 
ing cannot  be  Mid  to  hare  been  made  In  god- 
templation  of  iDsolTency. 

Dutcher  v.  ImporUn  A  T.  JVot  Bank,  B9  N. 
T.  S.  11;  Ri^xrU  t.  ma,  28  Blatchf.  812,  817; 
S4  Fed.  Rep.  B71,  Q74i  Oragtt  t.  Bodies,  W  N. 
T.  181. 

The  weight  of  eridence  aa  to  Inlent  wai  for 
the  Jury. 

am$  T.  Bmith,  S  Beat  A  8. 814,  821. 

The  leceiTer  may  treat  a  preferemcfl  H  rold 
or  aa  valid,  but  be  cannot  do  both. 

Smil/if.  Bbdmrn,  iT.K  211;  Butler  v.  BO- 
ireth.  B  Met.  49;  Saoa  v.  Lang,  2  Allen,  18. 

A  general  Tradict  on  two  counts,  one  of 
vhich  ii  good  and  the  other  bad,  must  be  aet 
aaide. 

Grant  v.  AitU,  2  Dong.  722,  7B0;  Brnpum  t. 
Grim  11  Ad.  *  SI.  ISfl;  York  v.  Johtum,  116 
HSM.  482;  Md.  v.  Baldwin.  112  U.  8.  4W.  488 
CW:BSa.B2S). 

Mr.  A.  A.  R»iiiie7i  for  defend  ant  In  error: 

Thwe  weM  acta  of  insolvency,  and  in  contera- 
platltxi  of  actual  insolvency  proceed) nn,  under 
the  Banking  Act  and  within  the  prorisionB  of 
Revised  States,  g  S948,  befoce  Ihe  transaction 
in  dispute. 

Tbe  exception  to  the  nulng  of  the  court  be- 
low on  that  point  eeema  to  be  frivoloua. 

Flrtl  Nat.  Bank  v.  CoOg,  88  U.  8.  21  Wall. 
809  (22: 687):  Bagnor  v.  ^u^  Nat.  Bank.  17 
Jones  A  S.  ll«i  A  a  98  N.  T.  871;  Inmi  v. 
Maav^vrenNat.  Bank,  6  Siss.  801;  Market 
Nat.  Bank  t.  Pae^  Nat.  Bank,  80  Hun,  50; 
Bebtntm  v.  Ntubarnt  Nat.  Bartk.  81  N.Y.  S8S; 
Be  Man^factttren  Nat.  Bank,  S  BIss.  499; 
Oat»v.  CitiMn*  Bank.  2  Woods,  £8;  Siehtrumd 
V.  Inmt.  ISI  U.  8.  S8  (80:8S6);  2  Horawetz, 
Priv.  Corp.  §  787;  Wood  r.  Dummar.  8  Ma«on, 
806,811. 

The  vote  of  the  dlrecton  of  Blay  SO,  1882, 
terminated  the  power  of  the  cashier  to  do  bu^- 
ness. 

Harrington  V.  FtT^  Nat.  BaiA,  1  Tbomp.  A 
C.  881;  Brwm  v.  Adam*,  S  Bisa.  181. 

Tbe  tranaacllon  comes  wttliln  the  ptoblU- 
tlon  contained  in  Revised  Statutes  g  0342. 

WaUan  v.  T^or,  88  U.  a  21  WaU.  876  (28 
S7«i  ^orBet  ▼.  BitvM,  102  Haas.  427. 
.  The  Banking  Act  makes  tbe  transfer  or  pay- 
Bent  ptoUUlMBbacdateljr  void. 


24  Fed.  Rep.  071. 

The  Security  Bank  must  be  held  as  bailee  oi 
tmntee. 

Marr  v.  Bank  of  Weit  7!mn.  4  Coldw.  472; 
Libby  T.  Hoj^nt,  104  U.  8.  808  B»;7fl9)i 
Tradtrt  Nat.  Jiaak  ▼.  CbinpMt,  81  U.  8.  14 
WalL  97(20:834). 

JVf .  Vu*tiM  Blatehford  delivered  tbe  opin- 
liKi  of  tbe  court: 

This  Is  an  action  at  law,  brought  in  the  Dis- 
trict Court  of  tbe  United  Stales  for  the  District 


Receiver  of  the  I 
ponttlon  duly  org 

Lawsof  tbeUnllef ,  _„ 

Security  Bank,  another  corporation  so  organ- 
ized. 

Tike  declaration  contains  three  counts.  Tbe 
first  count  allwes  that  tbe  Pacific  National 
Bank  became  msolvent  and  f^led;  that  the 
Comptroller  of  the  Currency,  on  tbe  32d  of 
May,  1682,  appointed  tbe  plautUI,  Linos  H. 
Price,  fecetver  of  tbe  same;  that  the  bank 
stopped  business  and  dosed  Its  doon  on  the 
20th  of  Hay,  1882,  being  Insolvent  and  unable 
to  pay  its  debts;  that  steps  were,  en  that  day, 
taken  to  represent  It  to  sud  comptroller  as  in- 
solvent and  to  have  a  receiver  appointed  to 
close  li  np;  that  it  was  determined  on  tbe 
90tb  of  Uky,  1882,  not  to  open  Its  doors  or 
cany  on  business  longer;  that,  on  that  day,  the 
Security  Bank  was  owing  to  the  Fadfic  Bank, 
in  accoont,  as  balanceoa  book,  140.86,  and  tbe 
former  bank  also  held  ualnst  the  Utter  a  cer- 
tlflcale  of  depoelt  for  flff.OOO;  that,  on  tbe  sad 
of  iby,  1^,  tbe  Padfic  Bank,  tiunmgh  its 
cashier,  although  it  was  then  insolvent  and 
contemplated  Insolvent,  and  had  then  actnally 
failed  and  stopped  business  and  taken  said  alepe 
for  tbe  appoi  ntment  of  a  reodver,  tansfened  and 
delivered  to  the  Securi^  Bank  cerialn  checks, 
drafU,  bills  and  otber  property,  amoontlng  on 
their  face  to  tbe  sum  of  tlO,967.W,  irtteh, 
with  the  Bald  (40.2S,  made  the  sum  of 
111,006.90;  that  Ihe  Securi^  Bank  thereupon 

Sve  (o  the  cashier  of  the  I^fic  Bank  a  cer* 
loate  of  depodt,  as  follows: 
'No.  6310         Natiohai.  Beoubitt  Bakk, 
'$ll,008A!i^.  BoBTOX,  Hay  32,  1883. 

"  E.  0.  Whitney,  cash.,  hasdepo^  in  this 
ank  eleven  thousand  and  elghtAJV  dollan, 
payable  to  the  order  of  himsdf  on  the  retnm  of 
thu  certlflcate  properly  indorsed. 

"Chjls.  R.  Batt,  ChsWer/' 
it  the  Security  Bank  collected  the  money  up- 
the  said  checks,  etc;  that  tbe  said  oertifl- 
cate  of  depodt  came  to  tbe  bands  of  tbe  plalnUB 
OS  leceiver  among  the  other  assets  of  tbe  Pa- 
cific Bank;  that,  on  a  demand  made  by  him, 
the  Security  Bank  refused  to  ddtrer  or  pay  the 
d  proper^,  or  its  anils,  claiming  a  right  to 
it  ofl  or  apply  It  on  the  said  certificate  of 
□epodt  for  910,000;  that,  on  tbe  80th  cd  May, 
1062,  the  Padfic  Bank  was  inaolnnt;  that  it 
and  lie  directors  and  offlcers  well  knew  tbe 


that  the  said  transfer  of  proper^  to  tbe  Seen- 
ri^  Bank  was  in  fraud  of  the  creditors  of  tbe 
«8I 


SnPBJUlK  CODBT  OV  TBB  UlftTSD  BtATB& 


Oct.  Tkum, 


Ptdfle  Buk  with  ■  view  of  givlii^  tbe  former 
bank  ft  praferance  over  other  creditors  by  Lav- 
lag  the  same  operate  u  a  paymeat  of  tbe  debt 
due  to  the  Secoritr  Back  t)y  tbe  Pacific  Bank, 
bj  wa;  of  eet-oO  or  oUierwise;  Ibat  the  said 
ttaotfer  waa  illegal,  and  if  allowed  to  operate 
as  a  aet^S  at  payment  wotild  work  an  ualaw- 
ful  praferemce,  and  that  the  Pacific  Bank,  and 
ila  ofEloera  utd  caahler,  well  knew,  when  the 
(ransfer  was  made,  that  tbe  property  or  its 
proceeds,  when  oollecied,  would  or  might  be 
Availed  of  tor  the  p^meot  uf  the  debt  due  the 


Becuri^  Bank  by  way  of  selH>ft  w  otherwise, 
and  contemplated  the  aame,  or  was  bound  and 
Is  presumed  by  law  to  have  coniemplued  and 


0TinK  of  the   cerllficato  of  deposit 

.  n8.20;  that  tbe  plainiiiT,  as  receiver,  i 

sented  to  tbe  Security  Bank  said  certificate. 


dulyiodorsed,  aod  demanded  payment  tliereof; 
but  Ihut  the  defendant  refused  to  par  "      ""~ ' 

ibird  count  aUegea  that  the  defendan 


pay  it.    The 


1  he  pIniQtiff,  as  receiver,  |11,0U6.20,  as  and  for 
money  had  and  received  by  tbe  defendant  to 
the  use  of  the  plainliS.  The  decliiration  de- 
mands tbe  recovery  of  (11,008.30,  with  tnteresL 

The  defendant  nled  an  answer  end  adeclara- 
tlon  in  Bet-off,  The  Bubatance  of  these  papers 
Is,  that  the  defendant  has  a  claim  in  set-ofC 
against  tbe  Pacific  Bank  for  the  amount  of  the 
certificate  of  deposit  of  the  latter  bank  for 
«10,000,  which  was  aa  followa; 
"  Thb  pAomo  Natiokai.  BlBx  or  Boarox, 

Habb., 
'■  (10.000.  BosroB,  May  18tb,  18SS. 

"  This  certlfles  that  there  baa  been  depoaited 
in  this  bank  ten  thousand  dollars,  payable  to 
the  order  of  Nat  Seciuity  Bank  on  return  of 
this  certificate  properly  indorsed. 

"  No.  3513.  K.  C.  WrnniBT,  Ouhim: 

"  (Countersigned)  Q.  H.  Bbnton.  IWiw." 


The  plaintifF  put  In  an 
ant's  declaration  in  set-off,  mabdng  aubatantlally 
the  aame  averments  which  are  contained  in  the 
first  count  of  tbe  plaintUTs  declaration. 


On  these  issnea  there  was  a  trial  by  a  Jury, 
which  reanlted  In  a  verdict  toi  the  plalntitl  foi 
|12;S83.88,  and  a  judjnnent  for  him  for  that 


amount,  with  coats.  The  case  was  taken  to 
tbe  circuit  court  1^  the  defendant,  by  a  writ 
of  error,  and  it  aflBrmed  the  judgment  of  the 
district  court,  with  coata.  The  opinion  of  the 
drcult  court  la  reported  in  K  Fed.  Bep.  697. 
The  plaintifC  IjroQghtthe  case  to  this  oonitbya 
writ  of  error:  and  afterwarda  Peter  Butler,  aa 
successor  of  Price,  as  receiver,  be<»meplalnti0 
In  error. 

There  wasablll  of  exceptions  taken  by  tbe  de- 
fendant In  the  diairict  court  It  states  that  tbe 
three  counts  of  the  plaintiff's  declaration  were 
all  forthe  same  cause  of  action,  and  that  tbe 
right  of  action  contained  in  the  first  count  waa 
founded  upon  section  S343  of  the  Revised 
Statutes.  That  section  provides  as  foUows: 
"  All  tran^erM  of  the  noiea.  bonds,  bills  of  ex- 
change, or  other  evidences  of  debt  owing  to  any 
natimai  banUng  association,  or  of  deposits  to 
its  cndlt;  all  assiguments  of  mortgages,  aure- 
tlaa  on  real  ealate.  or  of  Judgments  or  decrees 
in  its  favoi;  all  depoaits  at  money,  bullion  or 
other  valnable  things  for  its  use,  or  for  the  use 


of  any  of  its  shareholders  or  smdltors;  and  all 
paymeots  of  money  to  either,  made  after  ihe 
commission  of  an  act  of  insolvency,  or  in  coo- 
[euiplation  thereof,  made  with  a  new  to  pre> 
vent  theappllcailon  of  its  assets  in  the  mnnner 
prescrilied  by  this  ehapter,  or  with  a  view  to 
the  preference  of  one  creditor  to  anoiher,  ex- 
cept in  payment  of  its  circulating  notes,  shall 
be  ulierly  null  and  void." 

That  section  la  incorporated  Id  the  Beviscd 
Statutes  from  section  S3  of  the  Act  of  Jnoe  it, 
1804,  chap.  100  (IS  8taL  at  L.  110).  Tlie  two 
sections  differ  in  these  respects:  the  word 
"transfer"  t>eco[nes  "transfers;"  the  words 
"and  other"  become  "or  other;"  Ibe  words 
"any  association"  liecome  "any  nntiooiil 
banking  association;"  the  words  "  with  a  view 
to  prevent"  become  "  made  with  a  view  u> 
prevent;"  and  tbe  words  "Ibis  Act"  become 
"  this  cliapter."  No  change  was  made  in  tlie 
meaning  of  the  stalule  by  inserting  in  secliou  I 

6343  the  word  "made,"  not  found  in  section  S3 
of  the  Act  of  1804. 

The  bill  of  exceptions  states  that  it  was  ad-   [Hll 
milted  at  the  trial  that  the  (40.2f ■"- 


Bank,  and  that  as  to  so  much  of  tbe  plaintiS'n 
claim  the  set-off  was  a  good  answer.  As  to 
the  rest  of  the  claim,  the  following  facts  were 
proved  or  admitted: 

"On  Salurdav,  Ha/  30,  1683,  tbe  Padflc 
Bank,  whicb  baa  previously  failed  In  Novem- 
ber, 1881,  and  had  af  terwaras  reorganized  and 
done  business,  being  deeply  insolvent,  its  di- 
rectors held  a  meeting  in  the  afternoon  after 
the  regular  close  of  business  for  the  day,  and 
pasMtf  these  votes,  which  votes  and  the  pro- 
posed action  Ihe  directors  purposely  kept  con- 
cealed until  they  were  carried  out:  'Voted, 
To  go  into  liquidation.  Voted.  That  the  bank 
be  closed  to  busincsB.  Voted,  That  Lewis 
Coleman,  president,  Hicab  Dyer,  Jr.,  Andrew 
F.  Reed,  directors,  and  William  J.  Best,  be 
and  hereby  are  appointed  a  committee  to  pro- 
ceed to  Washin^n  to  confer  with  the  Hon. 
John  J.  Knox,  Comptroller  of  the  Currency, 
as  to  the  meseures  proper  to  be  taken  in  the 
present  situation;  that,  If  the  comptroller  aball 
deem  It  necessary  to  appoint  a  receiver,  the  di- 
rectors unanimously  recommend  for  that  po- 
sitioD  Mr.  E.  C.  Whitney,  who,  ilnoa  March 
18,  has  discharged  the  duties  of  cashier  with 
great  ability,  diligence  and  energy,  uid  wbo 
to  perfectly  famllW  with  tbe  assets,  liabilities 
and  affairs  of  tbe  bank  and  thorougbly  undei^ 
stands  the  steps  necessary  lo  be  taken  to  speed- 
ily and  profitably  realize  upon  tbe  estate  to  the 
fullest  extent;  that,  if  Mr.  S.  0.  Whitney  sbaU 
be  appointed  receiver  of  the  bank,  tbe  direct- 
ors will  fnmisb  satisfactory  bonds  for  the 
faithful  discharge  of  bis  duties,  to  any  amount 
which  the  comptroller  may  reqoire." 

"  And  the  bank  never  after  did  any  business 
except  so  (aras  appears  In  tblsUlL  Tbe  com- 
mittee of  tbe  directois  went  to  Washington  on 
Saturday  night,  and  on  Monday,  Hay  33,  saw 
the  comptroller,  who  appointed  the  plaintiff 
receiver  about  ten  o'clock  A.  M.,  and  the 
plaintiff  left  Washington  on  Monday  and  on 
tbe  following  day  arrived  In  Boston  and  look 
possession  of  the  bank, 

"  For  some  time  before  thli,  and  eT«r  sLms 
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Hatioxal  Bbodbiti  Bamk  v.  DorLMft, 


a  of  the  Unk  fttter  Ita  flirt  fifl- 

ure,  tlie  Pacific  Bank,  not  bdng  K  member  of 
the  BoBtoo  ckMing  hoiue,  had  been  in  the 
habit  daily,  of  depoaitiDg  wilk  the  defendant 
all  checks  ncelred  by  the  Padflc  Bank,  to  be 
collected  through  the  clearing  bouse  by  the  de- 
fendant, wlUi  which  the  Fadflc  Bank  was 
credited  ai  a  depodtw  and  sgKinrt  which  it 


mail,  aa  usual,  many  letters  inclosing  drafts, 
and  checks,  and  aent  all  these  checks  and 
drafts,  amounting  to  (10,067.90,  tuthedefend- 
•nt  Iwnk,  where  tbey  were  received  and  forth- 
with seat  to  the  dearing  house,  with  other 
checks,  to  be  cleared,  by  defendant. 

"  The  messenger  who  carried  the  checks  to 
the  defendant  look  at  the  asme  time  and  pre- 
sented to  the  defendant  a  check  drawn  br 
Whitney  for  (11,008.30,  being  the  whole 
amount  of  the  checks  then  deposited,  and 
|10.2fi  already  to  the  credit  of  the  Pacific 
Bank  on  its  cuiTBnt  deposit  account  with  the 
defendant. 

"  The  defendant's  paying;  teller,  at  the  mes- 
seu^t's  request,  gave  bim  the  defendsnt'e  ne- 
gntiable  certiflcaie  of  deposit,  payable  on  de- 
mand, for  the  said  sum  of  |11,008.20.  The 
defendant  at  that  time  held  the  negotiable  cer- 
tificate of  deposit  of  the  Pacific  Bank,  payable 
on  demand  for  $10,000."  The  copies  of  those 
certificates  are  hereinbefore  set  forth. 

"These  IransactlonB  took  place  as  early  as 
half  mat  nine  on  the  morning  of  Hay  32,  and 
no  officer  of  the  defendant  bank  then  knew  or 
suspected  that  the  Pacific  Bank  was  insolvent 
or  contemplating  insolvency,  or  was  not  dolns 
businesa  as  usual,  or  that  Its  directors  had 
voted  to  close  it,  or  that  application  was  to  be 
made  for  a  receiver;  and  no  appUcatiou  bad.  In 
fact,  at  that  time  been  made  to  tbe  complroller, 
It  bdng  made  about  10  A.  H.  of  that  day." 
The  pardea  had  duly  demanded  of  each  other 
payment  of  their  reapecilve  claims. 

The  bill  ol  exceptions  also  states  aa  follows: 
"There  was  other  evidencegiven  in  the  case  on 


afterwards  made  between  Wbitney ,  tbe  cash- 
ier of  the  PaciOc  Bank,  and  Batt,  the  cashier 
of  the  defendant  bank,  as  to  the  terms  and 
Gondltjoos  OD  which  the  deposit  made  on  Ma; 
3Sd,  as  above  staled,  should  be  held  bv  tbe  de- 
fendant, part  of  this  evidence  consisting  of  a 
letter  from  Whitney  to  Batt."  It  then  pro- 
ceeds: "The  defendant  requested  the  Judge  to 
submit  to  tbe  jury  tbe  three  following  quesUons: 
First,  whether  or  no*,  there  was  Ux  fact  any 
view  or  intent  on  the  part  of  tbe  Pacific  Bank, 
or  any  of  its  officers,  to  give  a  preference  to 
the  defendant  over  other  creditors,  or  to  pre- 
vent the  application  of  the  assets  of  the  Pacific 
Bank  In  the  manner  prescribed  in  tbe  Bank 
Act;  second,  whether  or  not  any  subsequent 
agreement  was  made  vairlng  the  relation  of 
the  two  bank«  as  tbcy  existed  at  the  time  (he 
checks  were  deposited;  third,  if  the  jury  an- 
Bwerthe  preceding  question  in  Ihe  affirmative, 
wfaetherornot  sucb  agreement  was  expre^ed 
In  WlUtney's  letter.  The  defendant  at  the 
•ame  time  prayed  the  Judge  to  give  several  rul- 
4iig>  on  malten  of  law  applicable  to  tbe  facts 

i2»  r.  s. 


at  Ouy  might  be  found  by  the  jnrr,  on  the 
above  Issues.  But  the  judge  refused  to  s'jb- 
mlt  tbe  above  or  any  questions  whatever  to 
the  Jury,  or  to  give  any  ol  the  ndlngs  prayed 
for,  on  the  ground  that  the  Issues  were  Imma- 
terial, and  that  there  was  no  question  for  the 
JuiT,  nod  ruled,  as  matter  of  law,  that,  on  the 
undlqialed  facts  in  the  cose,  the  plaintiff  was 
entltlMl  to  lecover  tbe  amoun'  of  the  chocks 
and  drafts  deposited  by  tbe  Pacflc  Bank  in  de- 
fendant's bank  on  Monday." 
The  court  directed  a  verdict  f«  tbe  plaintiff 


of  the  writ,  and  the  defendant  excepted  to  such 
rulings  and  refusals  to  rule. 

Tbe  view  taken  by  tbe  circuit  court  was  that, 
under  section  5343,  the  transfer  or  payment  by 
a  bank,  to  be  void,  must  he  made  after  the 
commisdon  of  an  act  of  insolvency,  or  in  con- 
templation thereof,  and  with  a  view  to  prevent 
the  application  of  its  assets  as  provided  by  law, 
or  with  a  view  to  giving  a  preference  to  one 
creditor  over  another;  that  the  undisputed  facts 
of  the  case  showed  that  tbe  act  of  the  cashier 
could,  under  the  circumstances,  have  no  other 
result,  If  allowed  to  stand,  than  to  operate  as  a 
preference  in  favor  of  the  Becuritv  Bank;  that  [2801 
the  Pacific  Bank  bad  decided  to  close  Its  doors 
and  go  Into  liquidation;  tbat  after  that  the 
necessary  consequence  of  the  transfer  was  to 
create  a  preference;  tbst  it  could  not  be  said 
tliat  the  transfer  was  made  with  tbe  intention 
of  going  on  in  business,  nor  could  It  be  coa- 
tended  that  It  was  made  to  save  the  credit  of 
tbe  bank;  and  tbat,  after  the  vote  of  the  direct- 
ors to  cloee  the  bank  and  go  Into  liquidation, 
any  transfer  of  Its  assets  to  a  creditor,  whereby 
that  creditor  secured  a  preference,  must  be  pre- 
sumed to  he  made  with  an  intent  to  prefer. 
We  concur  in  this  view  of  tbe  case. 

The  directors  of  the  Pacific  Bank  held  a 
meettag  on  tbe  afternoon  of  Saturday,  Hay  30, 
1882,  after  tbe  regular  close  of  business  for  that 
day,  and  passed  three  votes:  <1)  to  eo  into  liqui- 
dation; (2)  tbat  tbe  bank  be  closea  to  business; 
(3)  that  the  president,  twodlrectors,  and  another 
person,  be  a  conunittee  to  go  to  Washington 
and  confer  with  the  ComptroUer  of  the  Cur- 
rency as  to  tbe  measures  proper  to  be  taken, 
and  that,  if  Uie  comptroller  should  deem  It 
necessary  to  appoint  a  receiver,  the  dlrecion 
unanimously  recommended  for  that  podilon 
Ht.  Wbitner,thecaahler,and that,lf besbould 
he  appoioteo  receiver,  the  directors  would  fiir> 
nlsh  satisfactory  bonds  for  his  faithful  dis- 
charge of  the  duUes,  to  any  amount  which  the 
comptroller  might  require.  These  votes  and 
the  propMcd  action  the  directors  purposely 
kept  concealed.    Tbe  bank  never  afterward 


the  dlreclora  went  to  Washington  on  Saturday 
night,  and  on  Monday,  May  23,  1883,  saw  the 
comptroller,  who  appointed  Mr.  Price  to  be  the 
receiver,  about  10  o'clock  A.  H.,  and  he  left 
Waahlngtonon  Monday  andonTuesday  arrived 
In  Boston  and  took  possession  of  the  bank. 

Although  the  Pacific  Bank,  not  being  a, 
memberof  ibeBosion  clearing  house,  bad  been 
In  tbe  habit  of  dally  depositing  the  checks  re- 
ceived by  it  with  the  defendant,  to  be  collected 
by  the  latter  through  the  clearing  liouae,  the 


Goti^le 
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PadfloBanklMliiKcradlied  aan  depositor  uid 
dnwtng  cm  the  Secnritv  Back  againat  the 
ehedoi;  aod  (tlthougb  It  was  tn  accordaoce 
with  dukt  cuM(»D  that  Ki.  Whitney,  the  cashier 
faail  otthePadflcBank.seiitthechecksand  drafts, 
l-**^  «moimdagto|10,ee7.90,tothe8ecurit7Baiik, 
on  HoDday,  Huy  28,  1883,  to  be  cleaied  by  it, 
drawlns  for  the  (11,006.30  at  the  tliii&  ana  re- 
celTing; In  return,  on  iu  own  nouest,  from  Uie 
BecnrttTBank,  a  negotiable  pertincaleof  deposit 
of  that  bank,  payable  to  the  order  of  Hr.  Wlilt- 
ney  on  tbe  retim  of  the  ceitiflcalfl  properly  to- 
doned;  yet  Hr.  Whitney  knew  at  the  time  of 
theae  traniactlons  that  tbe  certiflcale  of  deposit 
f  ot  110,000,  giren  by  bim  to  the  Security  Bank 
afne  dan  before,  created  an  indebtedness  of 
the  Pamo  Bank  to  the  Security  Bank  for  that 
amonnt,  and  was,  though  neKotiable,  presuma- 
bly still  beld  by  that  bank.  It  was  in  fact  still 
beld  by  It.  Tie  natural  presumption  whs  tliat, 
if  the  certiflcate  were  still  held  by  tbe  Security 
Bank,  that  bank  would,  as  soon  as  It  should 
learn  that  tbe  Paciflc  Bank  was  closed  to  biisi- 
neas,  seek  to  retain  out  of  the  collections  tbe 
amount  of  such  certificate,  and  apply  Uiat 
ftmount  to  its  payment. 

It  is  suffldeat,  vnder  section  6348  of  tbe  It»- 
vised  Statutes,  to  invalidate  such  a  transfer, 
that  it  Is  made  in  contemplation  of  insolvency, 
and  either  with  a  view  (o  prevent  the  applica- 
tion of  the  acwts  of  the  bank  in  the  manner 
Sreacribed  by  chapter  4  of  title  OS  of  the  Revised 
latuiea,  or  with  a  view  to  the  preference  of 
one  creditor  (o  another.  Certainly,  the  transfer 
in  question  was  made  in  contemplation  ot  In- 
■olvenn,  made  as  it  was  after  the  directon  had 
voted  that  tbe  bank  sboold  go  Inio  liquidation , 
and  ihould  be  dosed  to  business,  and  that  a 
receiver  aboald  be  appointed:  and  it  was  made 
with  a  view,  on  tbe  part  of  the  Padflo  Bank 
and  of  its  cashier,  who  represented  It  and  acted 
(or  it  in  this  transfer  of  its  assets,  to  prevent 
the  application  of  It*  aasele  in  tbe  manner  pre- 
•cribea  by  such  chapter  4  of  title  B2,  and  with  a, 
view  lojmefer  tbe  Security  Bank  to  other  crod- 
lloTB.  The  trenMclioo,  If  allowed  to  itand, 
could  rwalt  in  nothing  olse.  The  elotnta  made 
it  v<M.  olthoiub  there  was  no  such  view  on  Iho 
part  of  tbe  purity  Bank  in  receiving  the 
transfer  of  tbe  assets,  and  although  there  was 
no  knowledge  or  suspicion  at  that  time  on  the 
pan  of  tbe  Security  Bank  that  tbe  PadOc  Bank 
was  insolvent  or  contemplaled  InsolveniT,  or 
tCSS]  waanotdolngbusloess,OTthatItBdiTeclonhad 
voted  to  dose  it,  or  that  application  was  to  be 
made  for  a  recetver;  and  although  the  tranafer 
took  place  I>etore  the  applicatfon  was  actually 
made  to  the  oomptroller  for  tbe  appointment 
of  arecdver. 

There  was  no  question  of  foot  to  be  submit- 
ted to  a  jury.  iVom  the  facts  proved,  the  in* 
tent  to  prefer,  on  the  part  of  tbe  Padflc  Bank, 
was  a  necessary  conclusion;  and  It  was  correct 
In  the  district  coort  to  direct  a  verdict  for  tbe 
plafnUS.  If  ooy  other  verdict,  on  the  facts 
proved,  bad  been  rendered,  it  would  have  been 
tbe  duty  of  that  court  to  set  it  aside. 

Nor  was  there  any  error  on  the  part  of  the 
district  court  in  lefudng  to  submit  to  tbe  Jury 
tbe  second  and  third  questions  which  the  de- 


regard  to  any  subwquent  agreement  between 
the  caablers  of  the  two  banks  ss  to  the  holding 
of  tbe  deposit  by  the  Security  Bank.  Tbe 
court  ruled  that  tbe  Inues  Involved  in  roch 
second  and  third  qneetions  wen  immaterte): 
and  this  court  cannot  hold  otherwise,  on  tbe 
facts  set  forth  in  tbe  Mil  of  exceptions.  "Any 
mbsequeot  acreemeot"  must  have  been  made 
after  the  receiver  had  been  actually  aK>ointed, 
and  oould  not  aifect  bis  rights. 

Tbe  defendant  objects  that  the  mllnM  of  the 
district  court  were  made,  and  the  vootct  and 
Judgment  were  rendered  generally ,(m  the  plaf nt- 
ifTs  dedaration  of  three  couots;  and  that  the 
first  couot,  which  seeks  to  recover  back  the  money 
de:)oelled  as  an  unUwful  payment,  is  Inconsio- 
tent  with  thesecond  count,  which  seeks  to  recover 
on  the  certiflcate  of  deposit  as  »  valid  tnstru- 


It  Is  a  suSldent  a 


ir  to  this  oontentloD  ti 


say,  that  no  objedion  was  made  to  the  dedsra- 
tlon  by  way  of  demurrer  or  otherwise,  at  the 
trial  or  before,  and  no  ruling  on  the  subject 


-H  _uu  lui  at  the  trial,  or  was  made  the 
subject  of  an  exception.  No  oMection  or  ex- 
ception was  taken  to  the  verdict,  nor  did  the 
defendant  request  at  the  trial  that  tbe  plaintiff 
should  elect  on  which  count  tte  would  ask  a 
verdict;  nor  did  tbe  defendant  request  the  court 
to  ask  the  Jury  to  state  on  wlilch  count  of  tbe 
declaration  tbe  verdict  was  rendered. 

We  see  no  loconmslency  between  the  AM     [SSS] 
and  second  counts  of  the  dedaration.    They 
were  in  substance  for  the  same  cause  of  action; 
and  tbe  first  count  is  clesrly  suffldent  lo  sup- 
port tbe  verdict. 

Jttdgmtnt  affirmecL 


0.  LAWRENCE  PEREINS  n  oi,.,  ExecU' 
tore  ot  CHABI.BB  L.  pEBKnra,  Deceased. 


PraetiM  in  ViUttd  Blatm  Qmrt—aOtpaHoni  of 
pttadirtgt—vhe»  admiUtd — smgitMn — du^r 
on  steal  roA  sreip-snd*. 


L  trDdaraDotkinn4ot  tbeBevtsed  SiMutea  ot  th» 
United  Blates,  the  prootJoe  and  plcadlns  in  a  oivil 
eauae,  ofiier  than  an  equity  or  aamiraKy  eauae,  m 
tbe  droott  court  are  required  to  oonfonn  Oa  near 
M  nwj  be  to  Uie  prnoEloe  and  plewllwga  In  Uw 
ooortaet  the  fitate  within  wUohauobolrcalt  court 


oomplalot  not  doolBd  ^  tbe  answer  an  to  be  token 

&  AUesatioiM  attbaaonplalntinaii*osse,that 
tbe  platnttH  duto  made  and  flledpTOteBt,  and  dulr 
upealed  to  tlie  SecretsTT  <rf  the  Aeasu^,  and  that 
tbesobwasbcouiiitln  Hina,  not  denied  in  tbe  an ' 
swer, are  to  be  &ken as  tme.  nie word** dulr" 
means.  In  a  proper  war.  or  msuladr,  or  •aootdbiff 

i.  Wh«a«.atthedaee  otplalottm  evtdenoeid*. 
feodant  movedtheDourttodlreataverdiottorthB 
'ant,  on  the  sTOUnd  tbattbe  plabtiur  badnM 

faoissufflolenttoeotltli'-'—  '■ ■" 

-" denied  and  e 


dbyGoo^le 


BoBBRnoK  V.  Pnxm 


na\  poratt  wtthln  tb«  dePnttloa  of  itMl,  under  ttw 
PTDtMiod  of  aohedule  O,  of  aeoUon  MR  of  the  Be- 
%i*Bii  Statoie*  as  amended,  and  u«  liable  to  adu^, 
•rlwii  bnporUd,  of  15  pei  oeot  ad  ootuntn. 

[So.  vn.] 

AtTTitiJm.  IS,  16, 1889.  Deeidtd  Jan.  88,18a». 

P[  ERROR  to  tho  CiTcnIt  Court  of  tiw  United 
States  for  Uio  Soatfaera  Dlitrlot  of  New 
fork,  to  TCTiew  a  Jadgment  for  plalntlS,  for 
dntlea  fllegallr  ozacled  od  u  importation  of 
Becaemer  ateel  rail  crop-sods,  from  Boglaod, 
in  August,  1884.    Sntrted. 

The  facta  ue  itated  In  the  vpbOoa. 

Mr  a.  A.  J«nka,  SetkUor-OtMnl.  far 
plainUlI  In  error 

Mr.  J.  LanKdon  Ward  te  dsfeudaat  fai 
error. 


[BUI  SonthemlHgtrlctofNewVork.  Itwaabronght 
by  Charles  L.  PerUna  anlnit  William  H.  Bob- 
erlaon.  Collector  of  the  Port  of  New  York,  to 
Tecover  Sl.tfO  as  dalfea  illegally  exacted  on  an 
importatioa  of  Beswmer  steel  rail  ciop^ixlB. 
from  England,  in  Augnat,  1884.  The  aefend- 
SDl  exacted  duties  on  the  artidea  at  the  rale  of 
45  per  centum  ad  valorem,  amouotlDK  to  $3,638. 
The  plaintiff  claimed  that  the  lawful  rate  of 
dun  was  oal^  30  per  centum  ad  ralorem,  tn 
|l,lOe.  Tbe  complaint  contained  the  allega- 
tkm  that  the  plaintUf  ''duly  made  and  filed 
due  and  timely  protest  In  ^tiog  against  the 
said  erroneous  and  illegal  awesament  and  exac- 
tion ot  tbe  said  duty;*  that  the  plalntia  was 
compelled  to  pay  the  (1,460  In  laaet  to  obtain 
poaaeaaion  of  tbe  mercbandiae;  that  he  dulv  ap- 
pealed to  the  Secrelan  ot  the  Treasury  frtnn 
tbe  decision  of  the  defendant  ascertalnlDg  and 
liquidating  the  duties;  and  that  ninety  dava 
bad  not  eupsed,  at  the  commencement  of  the 
nit,  since  uie  dedaion  of  the  Secretary  of  the 
Treasury  on  auch  ai^eaL  llie  aoewer  of 
tbe  defendant  did  not  deny  the  aDegatlona  of 
the  complaint  as  to  protest  and  ajqienl  and  the 
decUonof  the  Secretary  of  the  Inasury.  The 
Jury  found  s  verdict  for  tbe  plalntUL  The  par- 
ties consented  in  open  oonrt  that  the  amount 
of  tbe  verdict  might  be  adjusted  at  the  custom 
house,  under  the  direction  of  tbe  court.  Tbe 
amount  was  adiusled  as  of  (be  date  of  tbe  ver- 
dict; and  for  tnat  amount,  with  interest  and 
costs,  in  all  11,742.38,  Judgment  was  rendered 
for  the  plalntUt  To  review  that  Judgment  the 
defendant  has  brought  a  writ  of  error. 

At  the  close  of  tbe  platotiirs  evidence,  the 
counsel  for  the  defendant  moved  tbe  court  to 
direct  a  verdict  for  ths  defendant,  on  the 
grourtds,  amcoig  others:  (1)  that  tbe  protest 
vhk^  was  put  ID  evidence  or  tbe  pUinUff  was 
served  and  filed  before  liquidation,  and  was, 
Ihoefore,  piematore;  (3)  that  no  proof  was 
offered  or  given  that  there  waa  any  appeal  to 
the  Secretuy  of  the  Treasury,  or  any  dedalon 
on  sQcb  aM)eel.  and  no  isroof  of  tbe  date  of 
such  dedsTon,  toshowthat  Ihe  suit  was  broogbt 
hi  dme.    Tbe  motion  wss  denied,  and  the  oe- 


i,  pleodinga,  and     (gSSl 
igln  thla  oaae.  In 


ths  United  States,  the  practice,  p „_, 

forms  and  modes  of  proceeding  in  thla  oaae.  In 
regard  to  the  oomplalnt  and  the  answer,  were 
required  to  conform,  as  near  as  mav  ba,  to  the 
praclic^  pleadings,  and  forms  and  modes  of 
proceed&ig  exiatliig  at  tbe  tlnM  In  Uke  caosee 
In  the  courts  of  record  of  the  State  of  New 
York.  By  sectloa  481  of  the  New  York  Code 
of  CivQ  Procedure,  It  is  required  that  the  com- 
plaint shall  contain  "  a  plafn  and  cmidae  state- 
ment of  the  facts  constituting  each  cause  of 
action."  Section  000  requires  that  the  anawer 
shall  conbdn  "  a  gsneral  or  spedflc  denial  of 
eadt  material  aU^^on  of  tbe  complaint  con- 
troverted by  the  defendant,  or  of  any  knowl- 
edge or  Information  thereof  sufficient  to  form 
alieller."  Ify  section  638,  "  Each  material  al- 
legation of  the  complaint,  not  controverted  1^ 
tbe  answer,"  "  must,  for  the  purposes  of  tbe 
action,  be  taken  aa  ttue." 

The  allegation  of  Ihe  complaint  In  this  caao 
Is,  that  tbe  plaintiff  "  duly  mads  and  fllsd  due 
and  timely  protest  En  vrltioK,"  and  "  duly  ap- 
pealed to  ue  Secretary  of  the  Tieasary,"  and 
"  that  nlne^  dava  have  not  elwsed  since  the 
decision  of  tbe  Secretary  of  the  Treasury  on  tbe 
af  oresdd  appesL"  Aa  none  of  these  allegations 
deniedln  the  manner  required  by  sectloD 
re,  OT  sectio"  ""  " 

. Jsnie  waa  Jol 

__^ of  them.    This  la  tbe  ruling  in  reArd 

(o  these  provisions  by  tbe  Oonrt  of  Appeals  of 
the  State  of  New  York.  In  LoriUanlv.  Olyia, 
86  N.  Y.  884,  the  complaint  alhyed  that.  In 
pursuance  of  a  certain  agreement,  a  corpora- 
tion "  waa  duly  organiied  under  tbe  taws  of 
this  Stale,"  It  waa  contended,  on  a  demurrer 
to  the  complaint,  that  the  agreement  was  Illegal, 


r-ovided  that  the  parties  thereto, 
five  persons  only,  should  form  a 
corporation,  whereas  the  statute  oontemptated 
that  at  least  seven  persons  should  unite  in  order 
to  form  a  corporation.  But  the  court  held  that 
tbe  allegation  that  a  corporation  waa  "  duly  or- 
ganiiea  under  the  laws  of  tbis  State,"  pursuant 
to  the  agreement,  imported  that  tbe  requisite 
number  of  persona  united  for  that  purpose; 
that  It  must  be  assumed  that  tbe  corporation 
was  regnlaiiy  organised:  and  that  It  was  an- 
necessary  for  tbe  plaintiff  to  show  in  his  com- 
plaint thei»edse  steps  taken  tosccomplish  that 
result.  ».Tlieword  '^duly"  means.  In  a  proper 
way,  ot  .-egularly,  or  according  to  law.  See 
also  TVtIfa  V.  B»-'-    '"  "  -"■'«'"" 

cases  there  dted;  .  .,„.-  ,. , 

BBS;  iW«v.  Vottfr.  38  Barb.  804;  Paotit  v 
Jftu  rork,  28  Barb.  340;  Bums  v.  Pte^.  SI 
Bsrb.  S81;  GOmn  v.  pMplt,  S  Hun,  043. 

Ths  pislntlff  dalmed,by  bis  protest  and  at  tbe 
trial,  that  tbe  artidea  in  question  were  liable  to  a 
du^  of  only  90  per  centum  ad  valorem,  under 
the  providon  of  schedule  0  of  section  3003  of 
the  ttovlaed  Statutes,  as  amended  by  ascUon  1^ 
of  tbe  Act  of  Ifarch  8,  188B,  chap.  131  (23  SUL 
at  L.  601),  which  Imposss  a  duty  of  30  per  cen- 
tum ad  valorem  on  '*  mineral  substances  in  a 
crude  state  and  metals  nnwrongbt,  not  spedaUy 
enumerated  ta  provided  for  in  this  Act.^    Tbe 


[«se) 


jrovislon  of  the  sams  schedule  C  {33  Stat.  atL. 
000):  "  Steel,  not  spedally  enumerated  or  pro- 
vided for  in  thla  Act,  fot^-lTe  per  oeotum  ad 


SM'SM 


BuTRKKK  CouBT  OF  TBB  Uiiim>  Statki. 


Oor.  Teuc. 


Tklormn:  Provided,  That  all  meUl  produced ' 
from  Iron  or  its  ores,  which  la  cast  and  mallea- 
ble, of  wbalever  descriplion  or  form,  without 
regard  to  the  percentage  of  carbon  contained 
therdn,  whether  produced  by  cementation,  or 
converted,  caat,  or  made  from  Iron  or  ita  ores, 
br  ihecrucible,  BesMmei,  pneumatic,  TLomas- 
Gllchrist,  basic,  SiemeDa-Hariin.or  open-hearth 
piocesa,  or  by  the  equivalent  of  dther,  or  by 
the  oomlrinanoi)  of  two  or  more  of  the  proc- 
esses, or  thdr  equivaleoU,  or  by  aoy  fuslou  or 
other  process  which  produces  from  Iron  or  lis 
orea  a  metal  either  granular  or  fibrous  Id  struct- 
ure, which  is  cast  and  malleable,  excepting 
what  Is  known  as  malleable  Iron  castings,  aball 
be  classed  and  dcDominaied  aa  steel." 

At  the  close  of  the  plaintiS's  evidence,  the 
defendant  moved  the  court  to  direct  a  verdict 
for  the  defendant,  on  the  further  ground  that 
the  plalntiS  had  not  shown  facts  sufOclent  to 
entitle  htm  to  recover.  The  motion  was  de- 
nied by  the  court,  and  the  defendant  excepted 
to  the  tuliog.  But,  aa  the  defendant  did  not 
then  rest  his  case,  but  afterwards  proceeded  to 
introduce  evidence,  the  exception  fails.  Aeei- 
dent  Int.   Co.  v.  Crandal,    laO  V.  S.  S27  [SO: 

The  plaintiS   Introduced  evidence  for  Uie 

fiurpose  of  showing  that  the  article  in  question 
ell  under  the  denomination  of  "metal  un- 
wrought,"  not  specially  enumerated  or  provid- 
ed for  In  the  Act;  and  the  defendant  intro- 
duced evidence  to  show  the  contrarv.  It  ap- 
peared by  the  evideece  of  the  plainiis,  that  the 
croiveDd  of  a  Bessemer  steel  rail,  su<di  as  the 
article  in  question,  was  the  imperfect  end  of  a 
rail,  which  was  cut  off  to  bring  the  remainder 
down  to  a  solid  rail  of  reguloi  length;  that  the 
end  thus  cut  off  was  of  the  eame  leiture  and 
fabric  with  the  rail  which  remained  after  such 
end  was  cut  off,  and  was  made  In  the  same 
manner;  and  (hat  the  crop-end  so  cut  off  was 
Bessemer  steel  It  also  appeared  that  such  ends, 
when  Imported,  were  sold  as  an  article  of  mer- 
chandise in  this  country,  and  were  luimetimes 
remelted  Id  furnaces;  and  Ihatthejweresome- 
limee  uaed,  after  importation,  for  manufactur- 
ing other  ardclea  bv  reheating  them,  without 
their  being  ronellea,  and  bad  avalueasaman- 
uf  actured  article,  other  than  for  the  purpose  of 
^vmelting. 

At  the  close  of  the  testimony  on  both  sides 
the  defendant  moved  the  court  to  direct  a  ver- 
,<iict  for  bim,  on  the  grounds  that  the  plalotlO 
bad  not  produced  sufflcieot  erldeuce  to  makea 
case;  that  then  was  no  evidence  that  the  im- 
ported articles  were  un  wrought  metal;  and  that 
they  were  steel,  which  was  specially  provided 
for  in  the  Mstnte.  The  motion  Was  denied  by 
the  court,  and  the  defendant  excepted  to  the 
rvling. 


or  unwrou^t  metal;  that  the  word  "wrought 
meant  wrought  into  something  suitable  foruse, 
and  not  merely  wrought  In  some  manner,  by 
being  manufactured  or  treated :  that.  If  the 
article  was  a  mere  excess  of  material,  left  after 
the  making  of  steel  rails,  It  was  not  wrought 
metal,  within  the  senseol  the  statute;  that,  if  It 
was  something  left  over  in  excess  of  the  mate- 
ilaL  tlie  Ju^  were  to  return  a  verdict  for  the 
plahitlfl;  but,  if  it  was  an  article  fit  for  use  In 


itself,  made  at  the  same  time  with  the  makins 
of  the  rail,  they  should  return  a  verdict  for  ibe 
defendant,  "nie  defendant  excepted  to  Uiut 
part  of  the  charge  which  stated  that  the  only 
question  for  the  Jury  was  whether  the  udcb 
was  wrought  or  unmount  metal;  and  also  to  rwi 
that  part  whlc^  stated  that  if  the  article  was  a  ^  ' 
mere  excess  of  material  In  making  steel  rails, 
it  was  not  wrought  metal  In  the  sense  of  the 
statute. 

We  areof  opinion  that  thecourt  erred  in  its  di»- 
postUoa  of  the  case,  and  its  charm  to  (he  Jury. 
The  modoD  to  direct  a  verdict  for  the  defend- 
ant, on  thegroundthat  the  article  was  not  metal 
unwrought,  not  ipedallv  enumerated  or  pro- 
vided for  in  the  statute,  but  was  steel,  specially 
enumerated  and  provided  (or  in  the  same  stat- 
ute, In  a  clause  other  than  that  regarding  met- 
als UD "■   — '■  -    '         """-    ' 

Theai 


tr, 


Is  euOolent.  wHbout  further  deflnlns  0, 
rtto  Biant equitable  mlieC 
(No.  iiBsn 


This  K 


of  the  articles  which  the  atetirte  staled  should 
"be  classed  and  denominated  assteeL"  It  was 
none  the  less  steel  because  it  was  an  excess  of 
material,  as  the  resultof  making  steel  rails,  cat 
off  from  the  eieel  rail,  and  not  suitable  for  use 
In  itself,  without  being  remelled  or  reheated. 
The  charge  of  the  court  on  this  subject  was 
subject  to  the  exception  and  objection  made  to 
It 

ii  rtitUtifiom  tiuu  cuim,  that  ths  jv^;ment 
bdOTt  mutt  &>  revtrmd,  and  the  aim  l>«  romandtd 
to  the  Cireuil  Govrt  vith  a  dinetum  to  grant  • 
fww  trial. 


FRANE  ELT,  j^>pl.. 


(Bee  8.  C  Beportar<aed.2ei-aM.) 

Ariioiui   Statult—aetion    to  quiet  tUle—oon^- 
plaint. 

1,  Onder  the  Statnta  of  Arlaona,  both  tegal  anil 


,  ,_ owning  real  proiiectjr.  wbeUier  In  pos- 

saMon  or  not.  In  which  any  other  paraon  clalnw  ao 
adveisa  title  or  interest,  may  bring:  an  action 
antnit  htan  to  detannlne  iba  aawse  claim  and  to 
quM  the  plalntm  titl» 

8.  An  aOentlott  In  the  oomplalnfc  in  ordlnair 
andoondse  tarmsiottbe  nlttmate  faola  that  the 
plalntlltls  the  owt>er  In  fee,  la  sufflolent.  without 

setUniout  — " *  —" -«.      .- 

thatSedi 


tbeoourtto  snut  equitable  n 

(No.  llBSn 

BiOmittei  Jan.  H,  1889.  DtAdad  Jan.  t8, 1889. 


Court  of  the  Territory  of  Aricoua,  i 
taiolng  a  demnrrer  to  the  complaint,  and  dia> 
missing  an  action  to  enjoin  defendants  from 
asserting  any  claim,  adverse  to  plaintiff,  to  the 
lands  in  question.    Bmeried. 


>,  Google 
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Coart  of  the  Teiiilo^  of  Aiiaona  mnd  OoODtv 
of  Pima,  by  Fnnk  Mja^ost  tbe  New  Mexi- 
co and  Arizona  RaUrDad  Oompan  v  aod  WTeral 
iDdlvidoala,  aUeging  that  the  "plaintiS  is  the 
owner  in  tee  of  all  that  [rfece  or  parcel  of  land 
gTBnted  by  the  iHexicau  tathoiitiea  to  Leon 
nerreros  on  Hajr  16,  ISSS,"  called  the  Rancbo 
San  3oai  de  Bonoila,  situated  in  the  Bonoila 
VoUey  in  the  coudI;  aforesaid,  and  more  par- 
iiculartj  doHcribed  and  bounded  in  the  com- 
plaint, according  to  the  calls  of  a  survey  made 
Ly  the  Qoverumentof  Spain  in  June,  lbSl:Bnd 
thai  tbe  "defendant,  and  each  of  them,  claim 
an  estate  or  interest  tn  and  to  the  above  de- 
scribed land  and  premises  advetse  to  this  plaint- 
ill;  that  tbe  said  claim  of  the  said  defendaota 
and  each  of  them  la  without  any  right  wbatso- 
«veri  and  the  said  defendants  have  not,  nor 
have  any  or  'either  of  them  anj  estate,  right, 
title  or  interest  whatever  In  nid  lands  and 
premises  or  any  part  thereof.  Wherefore,  tbe 
pUin'tiS  prays: 

"  1.  That  tbe  defendants,  and  each  of  them, 
he  required  to  set  forth  the  nature  of  bis  claim, 
and  that  all  adverse  claims  of  tbe  defendants, 
and  ofeacb  of  them,  may  be  determined  by  de- 
cree of  this  court. 

■'  2,  That  by  said  decree  It  be  declared  aod 
adjudged  that  tbe  defendants  bare  no  estate  or 
interest  whatever  in  or  to  said  land  or  prem- 
iBCB,  or  in  or  to  any  part  thereof,  and  that  the 
title  of  the  plaintiff  is  good  and  valid. 

"  8.  That  the  defendants,  and  each  of  tbem, 
j  be  forever  eDjoined  and  debarred  from  assert- 
ing any  claim  whatever  in  or  to  said  land  or 
premises,  or  to  any  part  thereof,  adverse  to  tbe 
plalatlil,  and  for  such  other  and  further  relief 
as  to  this  honorable  court  shall  seem  meet  and 
agreeable  to  equity,  and  for  bis  costs  of  suit." 

The  defendaulH  demurred  to  Ibe  complaint, 
upon  ibe  gronnd  it  did  not  state  facts  sumdent 
to  constitute  a  caiise  of  action.  The  demurrer 
was  sustained,  and  judgment  given  for  the  de- 
fendants, dismissing  tbe  action.  Tbejudgment 
was  alhrmed  in  tbe  Supreme  Court  of  the  Ter- 
ritory. IS  Padflc  Reporter,  0.  The  plahitlff 
appraled  to  this  court. 

Mr.  Boeh«st«r  Ford,  tor  appellant: 

The  oomplaint  states  facts  sumdent  to  con- 
fltllute  a  cause  of  action. 

Mort  T.  Bteinbaeh,  187  U.  8.  70  (82: 01);  fto- 
eb  T.  Omter,  66  Cal.  56li  Stet&im  t.  Duty 
<Cal.)  11  Pac.  Rep.  606;  Pieree  v.  FtUar,  68 
Cal.  18:  Byds  v.  Bedding,  74  Cal.  488;  FnttY. 
Qntrniidtlavi,  20  Neb.  418;  Holland  v.  ChalUn, 
110  U.  8.  15  (28;  B3);  Froit  v.  SptOey,  121  U. 
8.  SS2  (80: 1010);  Jid[»rtonm1it,  M.AI.R.  Co. 
T.  Oyter,  80  Ind.  888;  liarot  v.  Qwmania 
building  cE  8ai>.  Aua.  64  Ind.  87;  Tritiipo  v. 
Morgan,  99  Ind.  20fl;  Johiuon  v.  Taylor,  8  West. 
Rep.  711;  BeynoiiUY.  OravifordKilU  FirtI  Nat. 
Bank,  113  U.  8.  405  (88:  7M). 

Matn.  B.  H.  Hereford  and  Thonuta 
HltelieU  for  appellees. 

Mr,  JvtMet  Orm.j  delivered  the  opinion  of 
tbe  court 

The  Judgment  of  tbe  Supreme  Court  of  the 
Territory  of  Arizonain  favor  of  the  defendaoia, 
upon  their  demurrer  to  tbe  complaint,  pro- 
ceeded upon  tbe  ground  that  the  action  must 
be  treated  as  a  suit  in  equity  only,  and  Xttal  tbe 
129  V.  S. 


complaint  made  out  no  case  tor  equitable  relief , 
and  therefore  could  not  be  be  maintained  un- 
der tbe  opinions  of  this  court  In  Holland  r. 
C^allen.  llO  U.  S.  15. 35  [38:  S3,  501.  and  FrotI 
'.  SpitUy,  121  U.  8.  553.  5B7  gO;J010,  1013]. 


cult  Court  of  the  United  Stales,  In  which  tbe 
distlnctiou  between  actions  at  law  and  suits  in 
equity  is  preserved.  The  present  action,  aris- 
ioK  under  territorial  staiutes.  is  governed  by 
different  cooBideratioos. 

Tbe  Statutes  of  Arizona  provide  that  "There 
shall  be  in  this  Territory  but  o~ie  form  of  clvU 
action  for  the  enforcement  or  protection  of 
private  rights  and  the  redress  or  prevention  of 
private  wrongs,"  to  be  commenced  by  com- 
plaint, containiug  "a  statement  of  tbe  facta 
constituting  tbe  cause  of  action,  in  ordinary 
and  concise  language,"  and  "a  demand  of  tbe 
relief  which  the  plaintiff  cbiims."  Complied 
Laws  of  1877.  cLap.  48.  g|  1.  23,  89.  Under  1888] 
nreclsely  similar  statutes  of  the  Territory  of 
Montana,  it  has  been  adjudged  by  this  court 
that  both  legal  and  equitable  relief  may  be 
granted  In  tbe  same  action,  and  may  beadmin- 
istered  through  the  interveutiou  of  a  Jury  or  by 
the  cou-t  itself,  according  lo  tbe  nature  of  the 
remedy  sought.  Hon^uckle  v.  Toomtn,  f"  " 
B.  18  Wall.  048131:  98B1;  Ber/hJUld  v.  Or 
85  D.  S.  18  Wall.  657  [31 :  868];  Daoi*  v 
land.  85  U.  8.  18  Wall.  059  [31:  969];  Baieg  v. 
Omaghef,  87  XJ.  8.  30  Wall.  671)  [23:  452]. 

By  the  Compiled  Laws  of  Arizona,  chap.  48, 
g  356,  "An  action  may  be  brought  by  any  per- 
son in  possession  by  himself  or  Lis  tenant  of 
real  property  against  any  peiwn  who  claims 
an  estate  or  Interest  therein  adverse  to  lilm,  for 
Ibe  purpose  of  determining  sucb  adverse  cMm, 

By  tbe  Act  of  the  Territory  of  1881,  chap. 
SB,  that  statute  is  amended  by  striking  out  the 
requirement  of  the  plaintitTa  poaseaslon,  so  as 
to  read  as  follows:  "An  action  may  be  brought 
by  any  person  a^nst  another  who  claims  an 
eatjite  or  interest  u  said  real  propertj^  adverse 
to  falm,  for  tbe  purpose  of  determining  such 
ad  verse  claim," 

The  manifest  intent  of  tbe  statute,  as  thus 
amended,  is,  that  any  person  owning  real  prop- 
er^, whether  in  poasesrion  or  not,  in  which 
any  other  person  dalms  an  adverse  title  or  In- 
terest, may  bring  an  action  against  him  to  d»- 
termine  the  adverse  claim  and  to  c[uiet  tbe 
plaintiff's  title.  It  extends  to  cases  in  which 
tbe  plaintiff  is  out  of  possession  and  tbe  de- 
fendant Is  in  possession,  and  in  which,  at  com- 
mon law,  tbe  plaintiff  might  have  maintained 
ejectment.  An  allegation,  to  oidiuary  and 
concise  terms,  of  the  ulnmate  fact,  that  tbe 
plaintfflUtbeowner  in  fee.  Is  sufficient, without 
setting  out  matters  of  evidence,  or  what  have 
been  sometimes  called  probative  facta,  which  go 
to  establish  that  ultiioate  fact;  aed  an  allega- 
tion that  the  defendant  claims  an  adverse 
estate  or  interest  is  sufficient,  without  further 
defining  It,  to  put  him  to  a  disclaimer,  or  lo 
allegation  and  proof  of  the  estate  or  Interest 
which  he  claims,  the  nature  of  which  must  he 
known  to  him,  aod  may  not  be  known  to  the 
pkiuliff. 

'   These  coDcluslonB  accord  with  the  dedsioos       ,a-^. 
of  the  Courts  of  California  and  Indiana  under       i«**j 
«88 


Scntna  Ooubt  of  thi  TJhtikd  Stath. 


■tanlUr  itatntei,  trom  one  of  wbkh  the  present 
StUuto  of  Arlcoiuk  would  seem  to  bave  been 
taken.  Awm  v.  TVWKfwaR,  16  Cal.  220,  242- 
M7;  StaOaat  t.  Jhav,  11  Fac.  Rep.  606;  Bemr 
r.  mi«r  19  Fao.  Bm.  870;  J^enonetOt.  M.  & 
/.  B.  a>.  T.  (Mer,  W  In±  BSS.  889;  ZWH^wt. 
Jfervon,  W  iDd.  268. 

Tbe  nsult  ti,  tbat  tbe  ooraplaint  In  tbU  c*ae 
li  Buffldent  to  mtlioilEe  the  court  lo  determine 
tbe  ckim  of  tbe  defendania  and  tbe  dtle  o(  tbe 

a'  'intltt,  and  alao,  If  tbe  facta  prored  at  tJ 
ring  sball  jamtj  it,  to  grant  an  injuactic 
01  otber  equitable  relief, 

^dgmtnt  mtnti,  and  com  remanded  to  tlta 
Bupnmi  OauH  <f  AHmma,  %HA  dirMliem* 
tntrml*  tha  dmmtnw  to  fl«  tomjitaint,  and  . . 
taktmuAftirlhtr  praeMdingt  at  tnag  bi  ctmiM- 


J08UH  MOBRIB,  Appt.. 

f. 

JAUBS  N.  aiLHER. 

ISM  a  0.  B^ortert  eO.  lU-aaD 

JMitdieUon  eftireuit  eovH-dittf  to  dimim— 
*  ~  ^ttont—Aamffttfdomieafor  Ottpurpot 
■•     '       ^  eitiMmMp — what  wnMi- 
Hitg^eourt. 

le  cdMolt  oeurt  bta  oi ,. 

■-  a  qoaaon  whioh  this  oi 


la  brousht, 

,  r , It  doe*  not 

iDTolTe  a  ooDtrovenr  ot  whlob  It  mar  take  oosnii- 


A  PPEAL  from  ad«cree  of  tbe  Circuit  Court 
n.  of  tbe  United  PtatsB  for  U.9  ^tOddk  Dis- 
trict of  Alabama,  in  favor  of  plalntlfl  ^i^  ao> 
tlon  to  requiK  dafaodant  to  account  fiJ^itf 
pay  over  dlTldendi  and  to  tnnater  ibaieaw 
■tock  to  tbe  plaintUT-    Bnemi, 


Bhould  bavB  retained  Jurisdlcilon;  appellee  at 
tbe  time  of  tbe  QlinK  of  tbe  blU,  was  not  ln> 
reolitv  a  dtiien  of  l^nneuee.  Thia  obJectio» 
may  ue  Ukem  at  any  lime,  even  tbougb  no  pleik 
be  filed. 

BarfMV  T.  Baltimore,  78  U.  S.  0  WaU.  280  (t8r 
saS);  IfWiaiM  V.  Aa»awi,  104  n.  B.  800  (26:719);. 
£(ilMI  T.  Ooiland,  104  U.S.  460  (20 :  827;  ir^ffdcik 
r.  Mimniru.  106U.  8.  686  (27:806);  Manhattan, 
life  Ini.  CS.  T.  BnuglUon.  lOB  U.S.  121  (27;87B);. 
Parmineton  v.  PiltAury,  114  U.  8. 188  (29: 114};. 
Bcbinton  t.  .Andm-ion,  121  U.  8.  623  (80: 102l>j 
iXrfroi*  T.  Dean.  106  U.  S.  037  (87;  800). 

llierecanbenonewdomicU  acquirod,  in  any 
event,  until  there  U  an  abaolnle  abandonment 
of  the  old  one. 

De  Bonnmd  t.  De  Bonnmat,  1  Curtel^  EccL 
SB6;  BomortiUs  r.  BomoniSe,  0  Tea.  Jr.  760^ 
White  T.  Broan.  1  Wall.  Jr.  263;  Bnnia  t. 
Bmith,  SO  U.  8.  14  How.  400  (14: 472). 

In  Older  to  oonsitule  a  domlcil  in  anotber 
State  It  IineooMaiy  that  tbe  party  remOTlngmust 
bare  the  InttatloD,  at  tbe  time  of  or  after  tbe 
removal,  to  remain  permaneatly  or  for  an  In- 
deHnlte  period  In  tbe  State  to  which  be  has  re- 

Oar^n«rT.  £A(in),4Waib.0.0.  600;  Mitehdt 
T.  U.  8.  88  U.  8.  81  Wall.  860  (28;  684);  Oue  v. 
Olarke,  S  Mason,  70;  Oooper  v.  GaOiraith,  S 
Waab.  C.  C.  MB. 

The  rule  Is  also  well  eaUblithed  Ibat  tbe 
Dative  domicll,  or  domlcil  of  origin,  ea^y  le- 

ffuMTV.O'DanM.l  Am.  Lead.  Cas.  740, 4lb 
ed.;  Oraigie  r.  Lewin,  8  Curt.  Eccl.  485;  Tho 
Vtnut,  18  U.  a.  8  Cranch,  268  (8: 058);  8taU  v. 
BaIUtt,6AlA.  109;  MerriU  v.  JTorTMMli.TflAla. 
488. 

If  tbe  bill  Is  dinuisBcd  generally.  It  b  conclu- 
sive on  tbe  parties;  and  unless  woids  of  quali- 
flcsllon  accompany  tbe  decree,  it  is  to  be  pie- 
snmed  to  be  rendered  on  tbe  merits. 

Freeman,  Judgm.g  870;  Durantr.  Sieex  Co. 
74  U.  a.  7  Wall.  109  (10: 106);  Gate  v.  Beavre. 
gard-lHl  D.  8.  W2  (20:1000);  AU^  t.  Sott. 
Ill  U.  8.  man.  491};  Lyon  v.  Ferin  ds  O. 
Mfg.  '-^^  12S  U.  S.  698  (81: 889);  BbfOou  v. 
mntor,  1  Qiay,  290;  TanJcerOii  t.  fttti*.  71 
Ala.  .79;  ArmwK(a«v.  7W((«,SAllen.S77. 

La  a  oourt  of  equity  there  is  always  an  issue 
on  staleneas,  tame  of  time  and  lacbea,  wbetber 
tbey  are  plead^  or  made  nutter  of  defense  by 
way  of  demurrer:  and  It  is  Incumbent  upon  tbe 
complainant,  when  he  asks  relief  after  the  lapse 
of  much  dme,  to  ex;)lalQ  the  delay. 

Speidtt  V.  &nriei,  130  U.  S.  887  (80: 710); 
PiaU  v.  VatUer,  84  U.  S.  B  Pet.  400  (0: 178); 
MeKnight  v.  Taylor, 43 U.S.  1  How.  161  (11  My, 
Bovmumt.  Walheti.i2l].  S.  IHow.  1(10(11:97); 
Wagner  v.  Bairi,  48  U.  8.  7  How,  384  (13: 881); 
Aii^erv.BiK^er.ae  U.  S.  3  Wall.  87  (lT:83iii; 
Hwne  T.  BeaU,  B4  U.  8. 17  Wall.  886  (21:  (I02j; 
JfonAv.  Whilmort,  88  U.  a  SI  Wall  17U  (32; 
482);  BumoanT,POTUandAK.R.Co.UM.&. 
806  (34;  824);  ffoddsn  v.  Sinmell.  09  U.  S.  301 
"*'  481);  JoAneon  v,  JMnson,  0  Aia.  90;  Jama 
||||JK0SAla.S88;  AiMtM  v.  JKfttfat,  67  AU. 

,  m  D.  s. 


UoBxa  T.  OiLmi. 


r.  Maekaa,  lU  V.  8. 187  (81: 899). 
Tbe  former  decree  li  coochulve  hen  on 

*^%JitT.  Morgm,  74  D.8. 7  W«U.622  (18:20«): 
^utura  T.  Wett,  74  V.  B.  7  WalL  103  (ID:  4»: 
Onmaea  t.  Am  aiimtr,  94  V.  S.  868  Oi:  19(0: 
<:iiwT.£MiMwaT^101U.B.S38^:1004:  JTw 
rontX.  jM.Cb.  T.  Aif««,108  U.&TOOOe: 
408);  £<nt»iT.  Avw»  I\mi;  109  V.  8.  163(87: 
«92);  AiMdl  T.  A>ri>v  ratty  3Vp.  IH  U.  8. 
-335 (81:411); JSndan^T.AImAucte.  &Cb.49 
Bub. 441;  GTmnv.loiieniand^Ob.aC<o%. 
Itop.  740, 102  N.  T.  4SS. 

A.  Judement  decldM  ereir  nutter  wbicb  per- 
tains to  uw  ctnie  of  action. 

PHteUI  T.  .TCkIW,  1  Blackf.  960;  Bata  r. 
.&ooMr,Wba.4S»i  mriehv. DriieMI.6ainA. 
458;  fioKanf  «.  PhtnWn  L.  /m  Cb.  81  bid.  S89; 
JTefly  T.  Donlin,  70  DL  818;  Ruager  j.  Indian- 
■apolU  a  8t.  L.  R.  a>.  108  HL  449;  mnnOHm 
Ovdmba.  46  111.  90;  Bhenandoah  VaOeii  B.  Oo. 
-».Ortfl(A,7flV«.018,98B;  rettrtine-v.Thomai, 
^  Obto  SL  (WS;  ifoUy  t.  MaVv.  CS  Iowa,  6S4- 
.CS;  ThonrpioK  y.  Ifyriek.  34  MimL  4;  PrOUr. 
Fm-taye  <U.  8  Bias.  808,  BSl;  Batvna  t.  Beott,  84 
lod.  71;  State T.  £rtv.  Mind. 800;  Bheecdy. 
JL-ymer,  100  Ind.  604;  £nini'»  t.  nVfanJturton 
StarMin.Oe.  119111. 9, «  West.  Rep.  40;  Oham- 
Jierlain  t.  GailUiird,  28  A1&.  EOS;  tfarinp  t. 
y.eir{«,  68  Ala.  038;  raiUanly  t.  iMMi,  71  AU. 
1T9. 

If  the  appellee  had  the  right  to  redeem,  that 
vight  was  an  IndtTislble  one. 

2  Jonea,  Mort.  Sgl072-]U80;  1  Hermao, 
Estop.  §^316.  228:  ^rd  t.  17.  A  90  U.  B.  480 
•<24i  703);  Ooodenow  r.  Liiehfidd,  09  Iowa,  230; 
Oliver T.  ifoU.llAla.  GT4;  Liey.  Tamunbaum, 
■«3  Ala.  601;  6Tieg  t.  Bank*.  00  AU.  811-817; 
XeAfnan  v.  OMint,  60  Ala.  127. 

We  refer  to  the  following  add  ItJonal  aalhoii- 
lice  on 'the  effect  of  the  former  jadgmenl: 

PMTith  T,  FerrU,  67  U.  8.  2  Black.  606,  010 


WalL  M6  (18: Oil);  Maton  Lumber  Oa.y.  BueK- 
4d,  101  U.  S.  638  (aS:  1074);  Jf.  T.  L.  Int.  Ce.r. 
£angi,  108  U.  8.  780  (26;  008);  LnOi  t.  Bivwn 
Tup.  109  U.  8. 163  (27: 893):  1  Herman,  Estop. 
«g  119, 122-130;  Deu>euy.  Peek.  88  Iowa.  342; 
Greenup  y.  Orook»,  SO  lad.  410,  410;  "  " 
,otarT.6Conii.600,  668. 

The  declarations  made  b;  the  appellant  to 
-Colonel  TruT,  as  to  how  be  held  and  claimed 
the  sUxik  hi  1876,  when  levied  on  by  Farley, 
Admissible  as  a  pert  of  the  re*  ge»U». 

Abney  v.  Kini^nd,  10  AJa.  800;  01m 
Blake,  66  Ala.  870;  Daffrmy.Orump,  68  Ala. 
-77;  cases  cited  hi  1  Brick.  Dig.  848,  g  668. 

And  this  being  the  settled  role  of  eTidenoe  In 
■ciTil  coses  in  the  state  courts  Is  binding  on  the 
federal  courts. 

WOeaxy.  Hunt,  88U.  8. 18  Pet  878  (10:209); 
Vance  y.  CampMl.  66  U.  B.  1  Black,  427  (17: 
168);  Wright  v.  Baiet,  67  U.  S.  2  Black,  086  (17: 
-204);  Rs^n  T.  AW^,  68  U.  B.  1  WalL  66  (17: 
-60S). 


^pellant  in  187S  and  after  the  sale  by  him  In 
1881,  cannot  axouae  hla  lachea  and  la  barred. 

.^nNi  V.  iSAaelOtford,  4  Ala.  408;  Simbro  t. 
129  U.  8. 


WaOer,  n  Ala.  876:  FiOdmrsh  4  (7.  &  Ct^  r. 
fibers,  83  Pft.  22;  Baltt^  r.  HiKttMP.  8  Bam. 
A  Aid.  288;  BraeAier  v.  eratt,  19  U.  a  8 
Wheat.  63S,  Ml  (5:882);  Eavuardy.  BUotJfat. 
BarA.  96  U.  8.  611  (24: 866);  DMitm  v,  itaafe. 


in^«6U;i 
S  U.  8.  80 
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24  Ala.  891;  Aiwb  v.  Xenne^,  88  Ala.  240, 
£61;  StTicUandy.  JTanet,  18  JJa.  288,  386;  »r 
Am.  Dec.  note.  681-080. 
HMmJW.  A.  Oiutor  and  H.  O.  Sompl*, 

for  appellee: 

A  cftlcen  of  tha  United  StatM  can  Instantl; 
transfer  Ua  dttsenahlp  from  one  State  to  an- 
other by  commeoaarateactaaDdporpoaesi  utd  h 
makea  not  the  sllgbteai  dlfleretioe  uiat  tiM  por- 
poae  of  the  change  of  domidl  was  to  seek  the 
iadependait  judgment  of  a  federal  conrL 

"-■ .  /VBna,3Bumn.  201;  MeaOaHan L. 

...  ^nw^Afon.  109 U. 8.  136-6(37:880); 
Jonet  V.  Lemut,  09  U.  8. 18  How.  76  (16:368); 
Cooper  y,0<3bnitA,i  Wash.  C.C.  646;  Oaitory. 
mtAa.  4  Waib.  O.  C.  101;  Que  v.  Oarke.  8 
Haaon,  7D;  Bie»  y.  mutton,  SOU.  8.  18  WalL 
68  C»:4e4);  Qardner  v.  Bliarp.  4  Wash.  C.  0. 
600;  Butler  y.  Famtmorth,  Id.  101;  Bead  t. 
Bertrand,  Id.  014;  BktUon  t.  Tim,  47  U.  8.  < 
How.  168  (12: 887);  Desty,  Fed.  Proc.  g  eStfa, 
p.  151;  Id.  146. 

If  the  plalndft  falls  on  demurrer  lo  the  first 
action,  from  the  omission  of  an  essential  all^a- 
llon  lo  hla  declaration,  which  la  fully  supplied 
in  the  aeoond  suit,  the  Judgment  In  the  first  suit 
is  no  bar  to  the  aecODd,  although  the  reapectiTa 
actkms  were  Instituted  to  entore  the  same  right. 

GmMy.  BeannOU  dtO.B.Cb.  91  U.  BTnS 
(28:41B):  Oilman  y.  Bieet,  80  U.  8.  10  PeL 
"3  (0: 482);  Well*  y.  Moore,  40  Mo.  280;  Moon 

Dunn,  41  Ohio  St.  03;  Aurora  y.  Weil.  74  U. 
8.  7  Wall.  90  (IB:  48);  Lot  Annele*  y.MeUut.  09 
CaL  444;  Detriek  y.  Sharrar,  06  Pa.  631;  PHt- 
chard  y.  Woodruff,  80  Ark.  190;  I/xk^t  y. 
LiTideay,  1  Idaho,  N.  S.  834;  Okritman  y.  Bar- 
nan,  20  Gratt.  404:  Foalket ».  Slnte.  14  Lea.  14; 
Terry  v.  Eammumdi,  47  Cal.  80;  Morr^  y. 
Morgan,  60  Cal.  G7e;  Oerrith  y.  Pratt,  6  Minn. 
61:  BonnifiOd  v.  Price,  I  Wv.  Ter.  223;  Girt 
y.  Davit,  2  HIU.  Ch.  835,  30  Am.  Dec.  91; 
Li^npen  y.  Kedgeain,  1  Mod.  207;  Bireh  v. 
.n*n*.  2Met.  (Ky.)M7;  Gould,  P1.47S,  SS44- 
40;  I  Cblt.  PI.  168;  Freeman,  Judgm.  §307. 

Morris  is  estopped  In  law  and  equi^  to  deny 
the  title  of  his  bailor. 

Cook,  I«w  of  StockboMers.  $g4S7,  407; 
ifarkham  y.  Jaudm,  41  N.  T.  386;  Baktr  y. 
Drake,  06  N.  Y.  Sia 

The  transfer  of  stock,  oo  the  books  of  the 
corporation, toacredlloi.assecurityfu  ,  debi, 
is  a  pldge,  and  not  a  mortgage. 

I^bHng  y.  Bank  ef  MMli,  08  Ala.  204; 
Jones.  Pledgee,  g§  9, 101-108;  Schonlei,  Ballm. 


Mr.  Juttioe  H»rlmn  dellTved  iju  opinl 
of  the  court: 

The  first  asdgnment  of  orrar  lolataa  to  t 
action  of  the  circnit  court  in  oTBmUnK  a  n 
Hon  to  dismiss  this  suit,  as  oaa  not  rally  ■) 
anbai  an  tially  InvoMng  a  dlspnta  or  oootioni 
properly  wJtMn  Us  Jorlsdicaon. 


BUPHEMB  COUBT  or  THI  UsiTED  BtATKA. 


OOT.  TSRIC 


On  tbe  7lbof  July,  1B84,  the  praent  appel- 
lee, James  H.  QOmer,  who  wu  uieii,  and  dui- 
Ide  ftll  bla  prerioua  life  bad  been,  a  dtlzen  of 
Alabama,  butltuted  aenlt  In  eqid^.  In  one  of 
the  chaoceiy  courts  of  that  Slate,  against 
Jodah  Morria,  lodlTldually,  and  egalnat  Joeiab 
If  ords  and  F.  H.  BUling  as  compoeliiE  the  firm 
of  JobI^  Monia  A  Co^,  cJllzens  of  Alabama. 
Iia  object  was  to  obtain  a  decree  d«claniiK  that 
the  tratiBf  er,  by  tbe  plaiotf  II  to  HoniB,  of  siztT 
■barea  of  the  capital  stock  of  the  ElTton  Land 
Compaoj,  an  Alabama  corporation,  waa  made 
bi  trust  and  as  collateral  Kcoiltv  for  tbe  paj- 
meni  of  a  debt  due  from  the  plauiliS  to  Joeiah 
Uorris  &  Co. ;  otderlng  an  acoounttoK  In  respect 
to  the  amount  of  that  debt,  the  vfUne  of  tbe 
aioclc,  and  the  divUends  thereon  received  bj 
MorrU;  and  directinfc  him  upon  (he  payment 
of  tbe  debt  and  iniereat,  or  so  much  thereof  hb 
appeared  to  be  unpaid,  to  transfer  sixty  shares 
of  Ibe  stock  to  the  pluntiff,  and  pay  over  any 
divtdenda  reoelTed  In  excess  of  the  debt  due 
from  the  latter. 

Besidespntting  tn  Issueall  tbematerial  _  ._ 
menla  of  the  bill,  tbe  answer  relied  upon  lachea 
and  the  Stntule  of  Limitations  fn  bar  of  the 
nilt.  Tbe  cause  wentlo  a  bearioc,  upon  plead- 
Idks  and  proofs,  and,  on  tbe  SStb  of  April,  1B85, 
a  flnal  decree  was  rendered  dismlasins  Ae  suit 
—tbe  chancery  court  holding  that  the  uaim  waa 
barred  by  the  Btatute  of  LlmltatloDS.  Upon 
appeal,  the  decreewas  affirmed  by  the  8ui»eme 
Court  of  AltUianui  on  the  27lb  of  January, 
1886.  That  court,  as  appears  from  the  opiii- 
Ion  of  its  Cblef  Justice,  refused  to  modify  the 

decree,r"     ■ •    ■■    '■     ■     - 

udice  ti 
41a.  ra. 

The  present  suit  wu  Instilnted  Beptembet 
[8171  SO,  1886,  in  the  Circuit  Court  of  the  tJuited 
States  by  GQmer,  claiming  to  be  a  dtlzen  of 
Teuuessec,  against  Horris  and  Billing.  It  re- 
lates to  >  he  some  shares  of  stock;  and  the  relief 
asked  la  tbat  Horris  be  decreed  to  account  for 
and  pay  over  to  the  plaintiff  all  dividends  paid 
after  tt  came  to  the  defendaofe  hands  (after  de- 
ducting Qllmer's  Indebtedness  to  Monia  or  to 
Morris  &  Co.)  and  to  transfer  the  sixty  shares 
of  Btock  to  tbe  plaintUt.  Tbe  defendants  filed 
a  plea  seltinj^  up  the  final  decree  in  the  stale 
court  'n  bar  of  the  present  suit.  That  pli 
bavint  ieeu  OTemiled  (Oilmer  v.  Morri*,  1 
Fed.  Rep.  478),  they  separslely  answered— Bi 
ling  disclaiming  any  Interest  In  the  slock,  or '. 
tbe  dividends  thereon.  The  plaintiff  filed  _ 
replication.  Subsequently,  December  10, 1887, 
the  defendant  Horria  flled  in  the  cause  the  affi- 
davit of  A.  8.  Gerald  to  the  effect  that,  in  a 
coDvetaatioD  held  by  blm  nlth  the  plaintiff  on 
or  about  November  il,  1687,  tbe  Intler  informed 
bim  "ibalhebad  returned  to  the  ClLy  of  Hont- 
eomery  lo  reside  permanently,  and  had  be€ 
uvin^  here  with  tbat  intent  some  time  previou. 
to  saidconTerBstlon;"  and  alsoblaownaiSdaTlt 
to  tbe  effect  that  be  bad  been  informed  and  be- 
lieved tbat  tbe  plaintiff  returned  to  the  City  of 
Montgomery  "  some  time  In  the  latter  part  of 
May  or  early  part  of  June,  1887,  with  the  pur- 
pose and  intent  of  permanently  residing  lii  the 
Stale  of  Alabama,  and  has  continuous^  teidd- 
ed  In  said  Stale  of  Alabama  ever  since  aald 
time."  On  tbe  17th  of  November,  1887,  before 
Ibe  final  hearing  of  the  cause,  the  defendant*. 


with  leave  of  court,  filed  a  written  motion  for 
tbe  diamiasal  of  the  suit  upon  tbe  ground  that  . 
it  did  not  really  and  substanUally  Involve  a  GOD-  . 
troversy  within  the  Jurisdiction  of  tbe  drcuit 
courtj  bs^lng  bis  molion  upon  the  above  affi- 
davits of  Gerald  and  Morria,  and  upon  tbe  dep" 
ositioos  of  the  plaintiff,  and  of  hla  father,  F. 
H.  Gilmer,  taken  In  this  cause  in  behalf  of  Uw 
plaintiff.  Tbe  father.  In  his  deporitlon  taken 
da  bent  am,  Octobw  S7, 1886,  makea  the  fol- 
lowing Btalemente  on  cron  examination: 

"Q.  Where  does  your  inii,  J,  N,  Gilmer, 
now  reside?    A.  Be  realdei  in  Memphis.  Tcn- 

^.  Wbendldheiemove AenT  A.  Itbink 
be  removed  in  April  or  May.  ,_„' 

•Q.  Of  this  yeuT    A.  Tu.  rir,  of  this     [I*)! 
year. 
'"^   Did  be  take  his  family  with  hlmf    A. 

Did  he  lake  bis  furniture  with  himt  A. 

Q.  Is  not  hla  home  at  present  furnished 
with  the  same  fumituie  and  pictures  that  were 
in  It  when  he  was  tbereT    A.  No,  sir. 

'Q.  Doea  any  one  occupy  his  bouseT  A. 
Tea,  sir.  , 

"    Who?    A.  Mr.  Mitchell.  ' 

How  long  has  be  occupied  ilt    A.  \  . 
thiuE  be  occnpl^  it  on  the  fiiat  of  the  month; 

was  rented  to  bIm  Ibe  month  before.  i 

"Q-  Tou  think  be  occupied  it  from  the  lint 
ofOctoberT    A.  Yes,  alt. 

"Q.  iBskyouifuplothefiisttdOctoberhia 
furniture  and  effects  were  not  in  the  houser 
A.  NO(dr;  Us  effects  went  with  him. 

"Q.  Did  he  lemove  all  bla  fomltureT  A. 
Tes,  sir. 

"Q.  Were  not  plctoiea  left  banging  on  tha 
wallof  thehouaeT    A.  No,  air. 

Did  he  not  move  to  the  Slate  ot  Tenner 

the  purpose  of  briuaiogthli  nilt  in  th* 

United  Stales  Oonrt,  and  du  be  not  so  view  It 
before  be  leftT  A.  That  ia  ■  question  tiial 
he  only  can  anawer.    I  cannot  answer  for  him. 

"Q.  I  ask  yon  If  he  did  not  tell  yon  that  his 
purpose  in  moving  to  Tennessee  waa  for  the 
purpose  of  bringing  this  suit  in  tbe  TJoited 
States  Court?    A.  He  did  not  tell  me  that 

"Q.  I  ask  you  if  vou  do  not  know  that  It 
was  his  purpose,  and  if  it  waa  not  done  under 
advice?  A.  I  can  tell  you  what  I  believe,  bnt 
I  cannot  tell  yon  what  I  blow  about  iL  I  do 
not  know  it 

"Q.  Ton  say  tbat  you  do  not  know  whether 
that  waa  bis  pimraee  or  whether  he  was  ever  so 
advised?  A.  Well,  I  can  say  I  advised  blm  to 
do  that. 

"Q.  Weil,  before  bis  tomovalT  A.  Yta, 
sir. 

"Q.  Howlongbeforeheremovedwaaltthat 
yon  advised  him?  A.  Well,  tt  wai  mow 
months. 

"Q.  When  did  you  advise  Um?  Wasltaft- 
er  the  decision  of  the  Supreme  Court  of  Ala- 
bama in  the  chancery  sait  tbat  you  have  tpoken 
off    A.  Tes,  sir,  tt  was  after  that. 

"Q.  I  ask  you  if  you  didn't  advlae  him  to     [SHl 
move  for  tbe  purpoee  of  bringing  this  suit  ia 
the  United  States  Court?    A.  I  did. 

"Q.  And  he  changed  his  residence  alterthat 
advice?  A.  I  can  say,  further,  that  it  was  not 
the  only  tbing  that  Induced  me  to  advise  him. 
UftD.8. 
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I  mnted  bliu  nUored  from  hU  milltur  occu- 
pation. I  did  not  think  (bat  be  would  aver 
succeed  in  busiuesa  as  long  aa  he  was  hangJDg 
on  to  a  military  organization,  and  I  tboughi 
that  hU  wife's  mother  lived  in  Memphis,  and 
the  family  there  were  very  desirous  that  they 
■hould  eo  there.  That  was  really  the  primary 
cause  of  my  advising  him.  and  I  then  aufwest- 
ed  to  him,  'If  you  go  there  ^ou  will  then  nave 
an  opportunity  of  insiiiuting  milt'  (iu  U.  B. 
Court).  The  prime  object  was  to  get  him  ild 
of  all  military  orKanizatlons. 

Q.  But  part  of  the  purpose  was  to  get  him 
BO  (hat  he  could  institute  colt  in  the  United 
States  CourtT  A.  Well  it  was  Incidental. 
Tbe  primary  purpose  with  me  waa  to  get  him 
square  out  of  the  military  organization. 

"Q.  Don't  you  know  that  he  said  bis  pur- 
pose in  moving  to  Tennessee  was  to  bring  this 
■ult  in  the  United  B  tales  Court  T  A.  I  do  not 
know  tiaal  be  Bald  that.  I  may  have  heard 
him,  but  I  cannot  now  bring  It  lo  nind. 

Q.  Don't  you  know  that  it  waa  bis  purpose 
n  here  at  the  termination  of  this  auit; 


Tennessee  permanently,  or  with  a  view  of  re- 
mainiog  thereT    A  I  do  not. 

"Q.  Has  he  gone  Into  any  business  In  Ten- 
nesseef    A.  ^  has. 

Q,  Wbatiabisbu^esst  A.  Cotton-ginning 
buBineBB. 

Q.  OnblsownaccountT  A  No,  ^;  In  con- 
nection with  others. 

"Q,  la  he  proprietor  at  employST  A.  I 
really  do  not  know. 

"Q.  Do  you  know  whether  be  baa  made  any 
loreetment  in  TenuesseeT    A  1  do  not. 

"Q.  Have  his  busineMConnectinnsherebeeD 
■overedl    A.    Yts,  dr. 

"O.  Eoth^y!    A.  Tea,  sir;  entirely, 

"Q.  How  lonzbefore  tbispresentBuitbegim 
[>*0]  did  he  move  to  Tennessee  T  J.  Idonotknow 
when  this  Bult  was  Instituted,  exactly;  bat  I 
suppose  about  four  or  five  montha. 

"Q.  What  moutb  did  be  move  away  In;  do 

youknowt    A.  I  do  not  bear  in  m'-'     

date;  I  think  It  was  In  April. 

"Q.  Of  thisyeail    A.  Yea.tb. 

"Q,  When  aid  you  Bay  that  your  Intimacy 
with  Ur.  Morris  ccaaedt  A.  AtthelDslitution 
of  this  suit  of  J.  N.  Gilmer  In  the  chancery 

"Q.  That  suit  was  commenced  IntbeChsn- 
cery  Court  of  Alabama  by  Gilmer,  tbe  same 
platnlitt,  with  Horris,  tbe  same  defendant,  and 

Sroeccuted  through  the  chancery  court,  and 
len  went  u>  the  supreme  court  on  appeal,  did 
it  not!    A.  It  did. 

"Q.  And  you  were  examined  at  a  wltnessT 
A.  I  was. 

"Q.  la  not  tbia  a  continuation  of  that  aame 
contioveray— that  sultl  J.  It  is  a  continua- 
tion of  the  merits  of  tbe 
it  is  a  new  controversy. 

"Q.  How  old  are  yoiL,  Ur.  turner?  A.  I 
Km  Beventy-dx  years  old." 

Redirect  examination:  ' 

■old^ 

"Q.  Did  be  sell  any  other  proper^ — did  he 
■ell  Ida  cons  and  borseaT    A.  Be  sold  every- 
thing, rir,  that  be  didn't  cany  with  htm. 
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"Q.  Before  be  went  to  Mempbtat  A.  Tea, 
sir." 

The  plaintiff.  In  bla  depositioo,  taken  Apri> 
26,  1867,  made  these  alatementa  on  croaa  exam- 
ination: 

.    Wbere   do  you  reside    nowT    A.  Id 
Memphis. 

"Q.  What  Statef  A  The  State  of  Tennes- 
see. 

Q.  How  long  have  you  resided  thoreT  A. 
One  year. 

Q.  Did  you  not  go  there,  Hr.  Qllmer,  for 


'Q,  b  It  your  purpose  to  return  to  Mont- 
gomery If  you  gain  this  sultT  A.  That  de- 
pends altogether  upon  circumstancea. 

"Q.  What  drcumatanceeT  A.  If  Induce- 
ments be  offered  to  make  it  to  my  interest  1 

"Q.  Wd],  isthere  not  expectation  that  auch     L3211 
tnducemenla  will  be  oBereaT    A.  I  have  bad 
Inducements  offered,  but  I  have  not  accepted. 

"Q.  I  repeat  the  qupscioo:  Islt  not  your  ex- 
pectation, Uiat  in  the  event  you  gain  this  suit, 
auch  Inducements  will  beoffereayouto  return 
here  that  you  will  accept  them?    A,  Tes,  air. 

"Q.  Botbatyou  think,  ifyongabithiisuit, 
you  will  come  back  to  Montgomery  to  live? 
A  Tea.  dr. 

"Q.  Were  you  bora  and  raised  here  in 
Montgomery?    A.  I  was. 

"D.  AndliredhereuntllMay,188S,orJane, 
iTtT    A.  I  left  here  on  the  Drat  day  of  Hay, 

Q.  That  was  after  the  suit  in  tbe  State 

jDcery  Court  had  been  decided  against  you 

In  Uie  Bupreme  Court  of  Alabama?    A.  Yea, 
It." 
Upon  conddeiwtkm  of  aald  affldavlta  and 


.  fortis,  M  Pad.  Rep.  « 

It  Is  tirmeceasary  to  dedde  wbetba  tbe  dr' 
cult  court  erred  In  orermUng  the  plea  of  form- 
er adludlcatlon,  or  in  fendnuig  the  decree  ap- 
petded  from;  for  we  Bre  of  opinion  that  tbe 
motion  to  dlamiaa  the  nilt,  as  one  not  reaUy  In- 
volving a  controveriy  within  ita  Jurisdiction,  ,..»., 
should  have  been  auat^ned.  It  Is  provided  by  L**^»^ 
tiie  fifth  section  of  tbe  Act  of  March  8,1875 
(18  Stat,  at  L.  479),  determining  the  JurlBdlctioa 
of  tbe  Oironit  Omirti  of  tbe  United  States,  that 
ir  in  any  suit  oommeooed  in  one  of  such  courts 
"it  shall  appear  to  the  satlafactloD  of  s^d  dr- 
cult  court,  at  any  time  after  auch  suit  has  beea 
brought  or  removed  thereto,  that  sucb  suit  does 
not  really  and  inbrtiintially  involve  a  dispute 
or  controveiv  {ooperiy  within  the  Jnrlsdiction 
of  Mdddrcuif  court,  or  that  tbe_paRiefl  W  said 


tbe  purpose  of  creating  a  case  cognisable  orre- 
movable  under  this  Act,  the  said  drcult  court 
shall  proceed  no  toitiier  theidn,  but  shall  dis- 
miss the  suit  or  remand  It  to  the  court  from 
which  It  vaa  removed,  aa  Justice  may  require, 
and  sbsll  make  such  order  as  to  costs  as  ahall 
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wu  invoked  tolely  ttpon  tlie  grotind  tlut  the 

SiiaUB  yna  a  doun  of  Tenoettee,  aad  the 
tendanti  cttdzetu  of  Alabtmn.  But  if  the 
plaintiff,  who  wu  a  cltlren  of  Alabama  nhea 
the  mlt  in  the  stale  court  waa  determined,  bad 
not  liecome,  in  fact,  a  cltlxen  of  Tenoessee 
wlien  the  pTesent  suit  was  Instituted,  then, 
dearly,  llie  conlroTen;  between  blm  and  the 
ddendanta  waa  not  one  of  which  Ihe  circuit 
ooQTt  could  proporlr  take  cognizance;  in  which 
caae  H  beome  the  duty  of  that  court  to  dla- 
misa  It  It  ia  tme  that,  by  the  words  of  the 
■tatute,  Ihli  duty  aroae  only  when  It  appeared 
to  the  satiafaotlon  of  the  court  that  the  suit  was 
not  one  within  its  Jurisdiction.  But  If  the  rec- 
ord diacloaea  a  controrersj  of  which  ihe  court 
cannot  properly  take  oognlBance,  its  duty  Is  to 

firoceea  no  further  and  to  dismiss  the  suit;  and 
M  bilure  or  rofnsal  to  do  what,  under  the  law 
applicable  to  the  fads  proved.  It  ought  to  do, 
is  an  error  which  this  court,  upon  Its  own  mo- 
tloo,  will  correct,  vim  the  cbm  la  brought 
hen  for  review.  The  mle  Is  inflexible  end 
without  exceptloii,  aa  was  Mid,  upon  full  con- 
sldetatlon.  In  MmtlMd,  0.  *  L.  H.  R.  Oo.  v. 
Amr,  111  n.  B.  8n,  883  [38:403,  MS]  "which 
requires  this  court,  of  Its  own  motion,  to  deny 
its  own  ]uiisdlctiOD,  and.  Id  the  ezerdse  of  its 

Spellate  power,  that  of  all  other  Courts  of 
!  United  States,  In  all  cases  wheresucb  Juris- 
diction does  not  atfirmattvely  appear  in  Ihe 
TMOid  on  which.  In  the  eiercueof  that  power. 
It  U  called  to  act.  On  every  writ  of  error  or 
appeal,  the  first  and  FusdaineDtal  queatioa  Is 
that  of  Jurisdiction,  first,  of  this  court,  and 
then  of  ue  court  from  which  the  record  comes. 
This  question  the  court  Is  bound  to  ask  and 
answer  for  himself,  even  when  not  otherwise 
■ngsested,  and  without  reaped  to  the  relations 
of  aeporttes  to  It"  To  the  same  effect  ue 
Kitu  Bridgt  Oo.  v.  Otoe  Q>.  130  U.  S.  336  [80: 
OaSf;  (Tfow  V.  Am.  Otnt.  ini.  Oo.  109  U.  B.  S78, 
288  [27:983,  9341;  BiaeiOeok  v.  BmaU.  137  U.  S. 
M,  105  [anb,  70]  and  other  cases.  These  were 
cases  in  which  the  record  did  not  afBrmatlvelr 
show  the  dliaenahlp  of  the  parties,  the  drcult 
court  bdng  without  Jurisdiction  ip  either  of 
Aem  unless  the  parties  were  dtlzens  of  differ- 
ent Slates.  But  the  above  rule  is  equally  ap- 
plicable In  a  case  lo  which  flte  avenneut  as  to 
clUzenahlp  is  sufBtdeut,  and  such  averment  is 
shown,  la  wine  appropriate  mode,  to  be  untrue. 
While  under  the  Judiciary  Act  of  1789,  an  la- 
sue  as  to  the  fact  of  clttieoshlp  could  only  be 
made  by  a  pica  in  abatement,  when  the  plead- 
ings properly  averred  the  citiEeDsblp  of  the 
parties,  the  Act  of  1875  imposes  upon  the  cir- 
cuit court  the  duty  of  dismissing  a  salt,  if  it 
appears  at  any  time  after  It  is  brought,  and 
before  It  is  Anally  disposed  of,  that  It  does  not 
really  and  substantially  Involve  a  controversy 
of  which  it  may  properly  take  oognlzance. 
WaUam*  t.  Nottawa,  104  TT.  8.  SOO,  211_rS6: 
719,  7201:  F^mainalon  v.  PObAaTy.  114  TL  S. 
188, 148  [39:114,  1167:  lAUU  v.  OiUt,  118  U. 
8.  696,  fK»  [80:369, 271].  And  the  slatutedoes 
not  prescribe  any  particular  mode  in  which 
•uoh  fact  may  be  brouKbt  to  the  attention  of 
the  oouit  It  may  be  done  by  atSdavlts,  or  Ihe 
depoaltlona  taken  in  the  cause  mav  be  used  for 
that  purpose,  Bowever  done,  it  should  be 
upon  doe  notice  to  the  parties  to  be  affected  by 


It  la  conlaaded  that  the  defendant  preclnded 
himself  from  raising  the  question  of  Jnrisdic- 
lion,  by  Inviting  the  action  of  the  court  upon 
his  plea  of  former  adjudication,  and  by  watt- 
ing unli]  the  court  had  ruled  that  plea  lo  1m 
insufSclentln  law.  In  support  of  this  po^tioa 
Hartog  v.  Memory.  116  V.  8.  088  [29:725]  is 
died.  We  have  already  seen  that  this  court 
must,  upon  Its  own  motfon,  guard  against' any 
Invasion  of  the  Jurisdiction  of  the  Circuit 
Court  of  the  TTnlted  Btates  as  defined  1^  law, 
where  the  want  of  iurlsdlcUon  ameats  frran 
the  record  brought  Itere  on  appeal  or  writ  of 
error.  At  the  present  term  it  was  held  that 
whether  (he  clnniit  court  has  or  baa  not  Jmte- 
diction  Is  a  question  which  this  court  must  ex- 
amine and  determine,  even  If  the  parties  for- 
bear to  make  It  or  consent  that  the  case  be 
considered  upon  Its  merits.  Xetoat/  *.  Fatsr- 
loien.  136  U.  B.  866  [ante,  US]. 

Nor  does  the  case  of  Bartog  r.  Mtmary  su«- 
taia  the  position  taken  by  the  defendant;  for  It 
was  then  said  that  "if,  from  any  source,  Uis 
court  is  led  to  suspect  Ibat  its  Jurisdiction  has 
been  Imposed  upon  by  the  collusion  of  the 
parties  or  In  any  other  way,  it  may  at  once,  of 
Its  own  motion,  cause  the  necessary  loqulty  to 
be  made,  either  by  having  the  proper  issue 

ioined  and  tried,  or  by  some  Other  appropriate 
orm  of  proceeding,  and  actas  Justice  may  re- 
quire for  its  own  protection  against  fraud  or 
imposltloo."  Id  that  case,  the  citiseosbip  of 
the  parties  was  properly  set  out  in  tbe  plead- 
ings, and  the  case  was  submitted  to  the  Jury 
without  any  question  being  raised  aa  to  want  of 
Jurisdiction,  and  without  the  attention  of  the 
court  being  drawn  to  oerb^n  statements  Ind- 
dentally  made  la  the  deposition  of  the  defend- 
ant agUDSl  whom  the  verdict  was  rendered. 
After  verdict  the  latter  moved  for  a  new  trial, 
raidng  upon  thatmollon,  for  the  first  time,  Iba 
-ion  of  Jurisdiction.    Tbe  court  s 


illy  dismissed  the  action,  upon  the  ground, 
solely,  of  want  of  Jurisdiction,  without  af* 
fording  the  plaintiff  any  opportunity  what- 
ever to  rebut  or  control  the  evidence  upon  the 
ration  of  Jurisdiction.  The  failure,  under 
peculiar  drcnmstances  discloaed  lo  that 
case  to  give  such  opportunity,  waa  itself  tuf- 
fldent  to  Justify  a  reversal  of  the  order  dismls. 
sing  the  action,  and  what  was  said  tbnt  was 
Irrelevant  to  thedetermination  of  that  quesUon 
woaanneceaaaty  to  the  decision,  and  cannot  be 
regarded  as  authoritative.  Tbe  court  certainly 
did  not  intend  in  that  case  lo  modify  or  relax 
the  rule  announced  in  previous  well  consid- 
ered cases.  In  the  case  before  us  the  question 
was  formally  r^sed,  during  the  progress  of  tbe 
cause,  \ij  written  motion,  of  which  tbe  plaint- 
iff bad  due  notice,  and  to  which  be  appeared  ,a«a, 
and  objected.  So  that  there  can  be  no  question  I'*"' 
as  to  any  want  of  opportunity  for  him  to  be 
heard,  uid  to  produce  evidence  In  opposition 
to  the  motion  to  dlsmlsa. 

We  are  thus  brought  to  the  question  wheth- 
er the  plaintiff  was  entitled  to  sue  In  tbe  circuit 
court.  Was  he,  at  the  commencement  of  this 
suit  a  dtlzenof  TenuesBeeT  It  la  true,  as  con- 
tended bv  tbe  defendant,  that  a  dtteen  itf  the 
United  States  can  instantly  transferh  is  citizen- 
ship from  one  Btate  to  another  (Oeoptr  t.  Oct- 
braith,  8  Wash.  G.  0.  648,  6M>,  and  that  bis 
right  to  sue  la  the  courts  (U  the  United  BtaiM 
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!■  none  tbe  Ich  becauM  U>  change  of  damfcil 
was  iuduced  b;  tbe  poipoee,  wbetbei  aroired 
or  Dot,  of  InToklng.  for  the  protection  of  hU 
rUbtB,  thoJiuiidlctMoof  afedenlcourt.  Aa 
■dd  1:7  Mr.  Juittee  Stoir,  In  Origgi  ▼.  AvnoA, 
2  Snmti.  8S1,  909,  "If  the  new  dtlzenehip  b 
nallT  and  traljr  acqnired,  hla  right  to  aue  u  - 
legiiimata,   comtitatlonu.  and    legal  com 


Bwtghton,  100  tJ.  &.  181.  185  ^- ., 

Jonay.  Ltagv*,  SB  H.  8.  18  How.  74,  SI  [IS: 
868, 264].  ThcM  must  be  an  actual,  not  pre- 
tended, clunfw  of  domlcQ;  in  other  wonls,  the 
removal  muBt  be  "a  real  one,  tmimo  manmdi, 
and  not  merdr  ostensible,"  Out  t.  Otarltt,  0 
HaaoQ,  10.  Tbe  Intention  and  the  act  must 
concur  Id  order  to  effect  such  a  cbaoge  of  dom- 
Icil  as  constitutes  a  change  of  dtizeosblp.  In 
EnnU  T.  Arn'M,  SO  U.  8.  U  How.  400, 428  [14: 
4^3]  it  was  said  that  "A  removal  which  does 
not  contemplale  hd  absence  from  the  former 
domicil  for  an  indefinite  and  uncertain  time  is 
Dut  a  change  of  it,"  and  that  while  it  was  dif- 
ficult to  lay  down  any  rule  under  which  everv 
Instance  of  residence  could  be  brought  whicli 
may  make  a  doraicil  of  choice,  "there  must  be, 
to  consUtute  It,  actual  residence  In  the  place 
with  the  fnleutiOD  that  It  is  U>  be  a  principal 
and  permanent  residence." 

Upon  tbe  evidence  in  this  record,  we  cannot 
resist  the  conviction  that  the  plalntifl  had  no 
purpose  to  acqaire  a  domldl  or  settled  home  in 
Tennemee,  and  that  bis  sole  object  in  removing 
to  that  State  was  to  place  blmself  In  a  situation 
to  invoke  the  jurisdlctiou  of  the  Circuit  Court 
of  the  United  States.  He  went  to  Tennessee 
wilhont  anv  present  Intention  to  remain  there 
permanentlyor  for  an  Indefluile  time,  but  with 
a  present  Intention  to  return  to  Alabama  as 
•oon  as  he  could  do  so  without  defeating  tbe 

iutisdictlon  of  tbe  federal  court  to  determine 
lis  new  sniL  He  was  therefore  a  mere  so- 
journer in  tbe  former  State  when  this  suit  was 
brougbt  He  returned  to  Alabama  atooai 
immediately  afl^  ^ving  his  depodikHi.  llie 
case  comes  within  tbe  prindple  announced  in 
BttOer  V,  FanuuioTlh,i  Wash.  C.  C.  101, 108, 
where  JA-.  JutHet  WaaUngton  said:  "U  the 
removal  be  for  the  purpoee  of  committing  a 
f  ntud  upon  tbe  law,  ana  to  enable  the  party  to 
•van  himMlf  of  tbe  Jnriadiction  of  the  federal 
conrta,  and  that  ttct  be  made  oat  by  bis  ads, 
tba  oonrt  muat  pronounce  that  his  removal  was 
not  wilb  a  bona  fdn  Intention  of  cbanjring  his 
dotnldl,  however  frequoit  and  public  nia  dec- 
larations to  the  contrary  may  have  been. 

The  deertt  it  mentd,  with  eostt  to  tAt  appil- 
lant  tn  Hi*  Oowrt,  and  (As  mum  rmtanded, 
wilha  dirwMm  to  dttmiu  tit  wuit  vithoui  cott* 
in  'I*  eovrt  below. 


P.  0.  KIMMI8H,  Flf.  in  Brr., 
JOHN  J.  BALL  BT  Ak 


I8ee  a.  a  Baporter-s  ed.  aT-AU 


1.  Tbe  Statute  of  Ion  (I  UEB.  Iowa  Code),  vbloti 

provides  thai  any  pereon  who  tiaa  In "" 

Ids  I'.  S.  U.  a.  Book  88. 


Its  any  Texas  oata«,whiok  ha 
Nort£,  shaU  be  llAla  tor  anr  d 

.  Boonie  from  allowing  luoh  oattle  hi  run 

■t  larfe,and  tberebyapreadlOK  Die  dlatose  known 
aa  tlis  I«iai  (evOT.  u  not  In  ooolUot  with  the  para- 
mount authority  mOongress  to  resulate  Interstate 

•  Is  BO  iinrnTniirtriiiriHilr 1  iif  the  pro. 

.- ,  jf  said  section  «•  Impoalnr  a  dvll  ll»> 

blliUr.upontliaeeofseetlMiMEaot  tbe  same  Oodsu 
■o  tibat  tbe  one  may  not  rtand  without  the  other. 
&  ealdseeDon«i»,isnotlnaaniiietwithseetion 
-  of  arUole  1  of  the  CousUmtloa  of  tbe  United 
States  relative  to  the  privUemsand  ImmnnlUaaof 
eltlseas  of  tlw  several  Statea. 

[No.  1854.] 
Bnlmttttd  Jan.  $.1889.    Deoidad  Jan.  tS.  1889. 


Slates  for  the  Southern  District  of  low^ 
On  a  certificate  of  division  In  opinion  aa  to  the 
constitutionality  of  aectloo  4059  of  tbo  Code 
of  Iowa.     " 


Statement  by  Mr.  Juttict  Fleldi 
This  case  cornea  from  the  Circuit  Court  of 
tbe  United  Statea  for  the  Southern  District  of 
Iowa.  It  loTolvea  tbe  validity  of  a  statute  of 
that  State,  making  a  person  having  in  bis  poo- 
session  within  it  soy  Texas  cattle  which  haw 
not  been  wintered  ootth  of  tbe  Boutbem  bound- 
ary of  Mlasouri  and  Kansas,  liable  for  any 
daniagM  that  may  accrue  from  al^cwinr  tbem 
to  run  at  large,  and  there^  spread  the  disease 
known  aa  Texas  fever.  The  statute  la  found 
In  aectlou  4050  of  tbe  Code  of  Iowa,  which  re- 
fers to  the  precedlnjg  section,  4008.  The  two 
sections  are  as  follows; 

"Sec  4068.  If  any  person  bring  Into  this 
State  any  Texas  cattle,  he  shall  be  fined  not 
eiceedlng  91,000  or  Imprisoned  in  tbe  county 
iail  not  exceeding  thirty  days,  unless  tbey  have 
Deeo  wintered,  at  least  one  winter,  north  of  the 
southern  boundary  of  the  State  of  Missotul  or 
Kansas)  Pn>eidtd,  That  nothing  herein  con- 
tained shall  be  construed  U>  prevent  or  make 
unlawful  tbe  transportation  of  such  cattle 
through  this  State  on  railways,  or  to  prohibit 
tbe  dnving  through  any  rart  of  this  State,  or 
having  In  possesdon,  any  Texas  cattle,  between 
tbe  first  day  of  November  and  tbe  first  day  of 


that  may  accrue  from  allowing'  said  cattle* to 
run  at  large,  and  thereby  spreaalng  tbe  disease 


The  action  is  based  upon  this  latter  section. 
Tbe  petition  of  the  plaintiff  alleges  that  in 
June,  1885,  the  defendants  were  tbe  ownera  of 
and  had  in  their  possession  and  under  tbelr 
control  a  herd  of  Texas  cattle,  which  bad  not 
been  wintered  north  of  tbe  soutbem  bouudary 
of  Missouri  or  Eausas,  and  which  were  pur- 
chased at  or  near  Fort  Bmlth,  in  Arkansas; 
tbat  said  cattle,  while  in  the  possession  and 
under  tbe  control  of  tbe  defendants,  were  al- 
lowed by  them  to  run  at  large  in  Union  Town- 
ship, Harrison  County,  Iowa,  conlraiy  to  the 
provisions  of  section  4000  of  lis  Code;  and 
that  tbe  said  cattle  were  infected  by  a  dieeuse 
known  as  "Texas  cattle  fever,"  which  was 
spread  and  disseminated  by  them  among 
I  00ft. 


BcPBzia  OooxT  or  thb  Vmiimd  Statmi 


Oor.  Tmbi^ 


«  dflfciuUiiti  dsmomd  m 


whicli  He  pnn  judgmei 

To  tbU  pedHon  tSe  it 
the  gronnai;  Ont,  (bat  MCtioiM 
are  Id  conflla  with  nctloii  8,  article  1  .<tf  the 
OonrtltQtloii  of  Uw  United  ftalea,  In  that  tlia 
LegUatura  of  Iowa  uodertidaa  bj  them  to 
regulate  and  Interiere  with  fDtecatatflcommaoe; 
•sd  Mcond,  tbat  the  aectioDa  are  Id  conflict 
wKbiecttonSof  articlB4of  Uu  Cooatltutlan 
of  the  United  Stalea  relatire  to  tbe  privilege* 
aod  ifnmiinittj^  of  dtlieM  of  tbe  Mtenl 
BUtet. 

The  demuirer  waa  heard  at  March  Term 
1888,  of  tbe  drcnit  court,  the  oonit  being  held 
bj  two  Judgea  who  were  oppoeed  In  (^dIod 


to  itand  upon  Ida  petltlnn,  Jndgment 
tered  for  the  defendavts,  nutalolDg  tbe  de- 
mumr,  aooordlng  to  the  opinion  of  tbe  prerid- 
Ing  Judga.  Tbwenpon,  on  motion  of  the 
plalntUt,  it  wai  ordered  tbat  the  pointa  of  dl»- 
ureement  be  oertlfled  to  tbia  court;  and  npou 
tbia  cerUflrate  the  caae  hai  been  heard. 

Mr.  I.  N.  XlioUnfor.  for  plalDtUt  In  error: 
If,  b;  ft  fair  and  raaaonable  InterprelatioQ, 

where  the  caae  li  at  all  doubtful.  It  can  be  reo- 

mdled  with  the  Conadttitlon,  It  ought  to  be 

done. 
AiaiM  V.  Stony,  1  Paine,  79;  Oooler,  OoniL 

Llm.  4lh  ed.  18S;  Gaitt  r.  Broekt.  W  Iow^ 


Statolet  wOl  be  declmd  unconitltutlanal 
wiIt  when  cleail;  neeeeaaiy. 

Aalt  T.  Davit  (h.  Jtidgt.  2  Iowa,  880;  Stewart 
r.  Att  Co.  80  Iowa.  9. 

Where  jMUt  of  a  itatuta  la  nnconatltutlonal, 
that  fact  doea  not  aalborlce  th«  court  to  declare 
the  remalnderndd.  If  the  prOTUfons  are  distinct 
and  eererable. 

Cooley.GonaL  Llm.  IBS:  iTrof^v.  DnMoina 
•  SF%.D,R.Co.SJlovA,9iZ;PmnimaiCiGaM, 
108  U.  8.  7140»;  802);  Duer  r.  SmaB,  17  How. 
Pr.  20B:  AOm  r.  id.  108  U.  a  88  (36:819); 
Fla.  Omt.  R.  Oe.  t.  BeAvtte,  108  U.  8.  118  (26; 
887);  Stokale  If.  L.  Paeitt  Oo.  ▼.  EtOnUt,  85 
U.  8.  89  (S4: 881).  ^ 

In  the  exerdae  of  ila  police  power  a  State 
may,  abaolutel;  and  nneondltlonally,  reatraln 


anj  and  all  llye  stock  horn  ninnlog  at  Urge; 
and  this  without  anv  reason  or  grounds  other 
tbaa  tbat  (A  (zpedlenc^— as  determined  ^ 


tbeii-  legislative  will. 

Oampaa  v.  LanoUu,  89  Mlcb.  401:  WOcac^. 
BmnUng,  S8  Wla.  144;  BoekutB  r.  Iftatinff,  80 
N.  T.  m-,  OompbOl  r.  Seam,  40  K.  T.  860; 
Ow*  V.  ftrwa,  «  N.  T.  489;  FaTtfcn  v.  Mount, 
78  Ef .  88;  Jtoterft  V.  Offk,  80  IlL  4S0. 

Mr.  W.  F.  S»pp  for  defendant*  In  error. 

Mr.  JtuNet  Flald  deUrered  the  opinion  of 
the  court: 

In  Older  to  ondentand  section  4M9  of  tbe 
Code  of  Iowa,  It  must  be  read  in  coanectton 
with  tbe  {Receding  sectian  4008,  to  which  it  re- 
fers. It  must  also  be  known  what  i*  meant  bj* 
"Texas  cattle,"  and  what  influence  a  winter 
North  haa  noon   tbe  dtoeaae  called  "Texas 


fever, "  wltb  which  such  cattle  are  liable  to  be 
infected.  Sectioa  4008  Is  leveled  against  the 
Importation  of  Texas  cattle  which  nave  not 
been  wintered  north  of  tbe  aontbem  boaodsry 
of  Ulssouri  or  Kansas,  An;  person  brlngioK  Into 
the  Stale  Texas  cattle,  unless  thev  have  oeen 
tbus  wlnlered,  f*  subject  to  be  fined  or  im- 
prisoned. When,  therefore,  section  4059  refer* 
to  tbe  poeacMlon  in  the  Stale  of  aoj  "such 
Texas  cattle"  it  mean*  cattle  which  have  not 
beeai  wintered  North,  as  mentioned  in  the  pro- 
oedlog  (action.    It  la  onl;  when  Okj  have  not 


been  thus  wintered  that  apprehensioo  is  felt 

•" *-•    -  'wflhthedf 

among  other  cattla         ^ 

Tbe  term  "Texas  cattle"!*  not  deOned  in 


le  disease  and 


tbe  Oode  of  Iowa;  and  whether  used  there  u 
designate  cttttle  from  tbe  State  of  Texas  alone, 
OT,  as  avoied  by  the  pUntiff  in  error,  a  pai^ 
ticulat  bned  or  variety  called  Mexican  or 
Spanlab  cattle,  which  are  also  found  In  Arkan- 
sas and  the  Indian  Territory,  is  not  material 
for  the  diapoailion  of  this  ca*&  Cattle  coming 
from  both  of  tboae  State*  and  from  that  Terri 
toty  during  the  epring  and  summer  month* 
are  often  mfecteo  wiUi  what  is  knows  a* 
Texas  fever.  It  1*  supposed  tbat  they  beoom* 
infected  with  the  gerins  of  this  distemper  while 
feeding,  during  tboee  months,  on  the  low  aod 
moist  grounds  of  those  Stalea  and  Territory. 
oonMllutIng  what  are  caQed  their  malarial  dis- 


ic&d  to  domestic  cattle  by  contact,  or  by 
feeing  In  the  same  range  or  pasture.  Scien- 
tists are  not  agreed  a*  to  the  causes  of  the 
tnalodv;  aiKl  it  Is  not  important  for  our  decis- 
ion woich  of  the  many  theories  advanced  by 
them  Is  correct  That  cattle  coming  from  those 
sectloas  of  tbe  oountiT  during  tbe  aptiag  and 
summer  month*  ore  often  infected  with  a  con- 
ta^ous  and  dangerous  fever  is  a  notorious  fact: 
aau  also  the  fact  that  cold  weather,  ouch  as  ia 
usual  in  tbe  winter  north  of  tbe  soutbcra 
botindaiy  of  Missouri  and  KanRM.  destroys 
tbe  vlnis  of  the  disease,  and  thus  removes  all 
danger  of  infection.    It  li  upon  these  notoriou* 


rf  theee  cattle,  iinlesa 


also,  FIrstAnuual  Report  to  the  Commissioner 
of  Agriculture,  of  the  Burean  of  Animal  In- 
dustiy  for  IBS^p.  4M,  and  Second  Annual 
Report  of  same  Bniean  for  1880,  p,  810. 

Section  4059,  with  which  we  are  oonoemed, 
provides  that  any  penon  who  has  in  bis  po«*ea- 
don  In  the  Stale  of  Iowa  any  Texas  cattle 
which  have  not  been  wintered  North  shall  be 


spread  the  disease. 

(date  the  force  of  tbe  ob}eotlon  that  aooh  h, 
latlon  is  in  conflict  with  the  paramonnt  author- 
ity of  Congreas  to  regolale  interstate  com- 
merce. We  do  not  aee  that  It  ha*  anything  to 
do  with  that  commerce:  It  la  only  leveled 
against  allowing  diseased  Texas  cattle  held 
nfthin  the  Slate  to  run  at  larget    Tbe  defend- 


xu,  ud  tuU  k  conddontion  of  ill  vsUdi^ 
necessoiy  !□  paufnx  upon  section  4000;  t 
tbifl  la  a  mtetake.    Bectiou  40S9  ii  before 


but 


only  thUve  may  ascCTtaiD  from  It  the  meaning 
intended  bj  oeilsln  tentu  nwd  lo  the  aubse- 
queat  aeciioo  raferriog  lo  it,  and  not  upon  any 
qnesiton  of  its  oonatltutloDBltlj, 

Nor  doea  the  case  of  BaUroad  Oimpany  \. 
Butm,  06  0.  B.  MB  [84:687],  upon  wblch  tbe 
detendAnt  idiea  with  apparent  ctHifldenoe,  bave 
■Dybearlngupoutbeqaeationtpresenied.  Tbe 
declaloD  In  tfiat  cue  reated  npon  tlie  ground 
tbat  no  disdimi  nation  was  made  tn  the  Law 
of  HiMonii,  -in  tlie  bansporlatlon  forbidden, 
iKtwenn  Bonnd  cattls  and  diseased  cattle ;  and 
tills  circumatance  it  promlnenlly  put  forth  in 
tbe  opinion.  "It  U  DoUceable,"  laid  tbe 
court,  "that  Uie  statute  intcrpc^  a  direct 
PTohiUtion  uainst  the  iotroduclion  into  the 
State  of  ail  Texas,  Mexican,  or  Indian  caiile 
during  eigbt  months  of  each  year,  without  any 
distinction  between  such  as  may  be  diseased 
and  such  as  are  not."  p.  460  [020].  It  luter- 
preted  the  Law  of  Hiasourl  as  saying  to  all 
transportation   companies ;   "  Ton   shall    not 


bring  them  in,  even  for  Ihe  purpose  of  canyinj 
them  thrangli  the  State  without  unloadlog 
tliem,  joa  ahaU  be  sabjecl  to  extraordinary 


llabmtlea."    p.  473  [68lj.    Such  a 


blch    Interfered 
and  tberef are  invalid. 
'    itted,  onhealtat 


diseases  from  entering  wllhln  It.  p.  478  [680], 
No  attempt  was  made  to  show  that  all  Texas, 
Hezlcan,  or  Indian  cattle  coming  from  tbe 
malarial  districts  during  the  months  mentioned 
were  infected  with  the  disease,  or  that  such 
cattle  were  so  generally  lofected  that  it  would 
have  t)een  impotdbie  to  separate  the  healthy 
from  the  diseased.  Had  such  proof  Iwen 
ISSS1  Stvm,  a  dlfFerent  question  would  have  been 
I-  '  presented  for  the  cooslderatioa  of  tbe  court. 
Certainly  all  animals  thus  infeclMl  may  be  ex- 
cluded from  the  Slate  by  its  laws  until  they 
are  cured  of  the  disease,  or  at  least  until  some 
node  <A  transporting  them  without  danger  of 
■pleading  It  Is  derised. 

BaOroad  Otmpawg  t.  Rvim  gives  no  support 
to  the  conleDtion  of  the  defendant.  Tbare  Is  no 
neoeasary  dependence  of  the  provisions  of  sec- 
tion 40S»,  ImposlDg  a  dvll  llatdlity,  upoo  those 
of  sectioa  4008,  so  that  the  one  may  not  stand 
without   the  other.    If  tbe  criminal  llablU^ 


created  by  section  4068  la  open  todoubt,  whicb 
we  do  oot  affirm,  the  civil  Halrillty  may  remain 
for  the  damages  caused  by  the  willful  conduct 


.  >.  T.  SM*uk,  90  0. 8.  80  [34:  877];  AOtn 
T.  IM.  108  U.  S.  S0[»i818]. 

The  case  Is,  therefore,  reduced  to  this:  wheth- 
er the  State  may  not  provide  that  whoever 
permits  diseased  cattle  la  his  possession  to  run 
wt  large  within  its  Umita,  shaU  be  liable  for  any 
damages  oauaed  by  the  wptetA  of  the  disease 
1S9  V.  S. 


occasioned  thereby;  and  upon  that  we  do  not 
entertain  the  allghtest  doubt  Our  answer, 
therefore,  to  the  tlist  question  upon  which  tlie 
Judges  below  diflered  is  in  the  negative,  that 
(he  section  In  question  is  not  unconstitutional 
by  reason  of  any  oonfllct  with  tbe  commercial 
clause  of  the  Constitution.  , 

As  to  the  second  queeUon,  our  answer  Is  slso 
to  tbe  nwative.  There  Is  no  denial  of  any 
rights  ancTprivilegea  to  dtlzens  of  other  States 
which  are  accorded  lo  dti7eD8  of  Iowa.  No 
one  can  allow  diseased  cattle  to  run  ai  large  in 
Iowa  without  being  held  respoiuitje  for  the 
damages  caused  by  the  sjwead  <rf  disease  there- 
by; and  tbe  clause  of  tbe  Cmatltudon  decl&r- 
ins  that  the  dtizens  of  eadt  Stare  shall  be  ki- 
iltlcd  to  all  privileges  and  '""■™"<"'-  of 
citizens  In  tbe  several  States  does  not  give  non- 
resldeot  citizens  of  Iowa  any  greater  mrl^tefjes 
and  tmmunitiss  in  that  State  than  her  own 
citizens  then  enjoy.  So  far  as  liability  is  con- 
cerned for  tbe  act  mentioned,  dtizens  of  other 
States  and  citizens  of  Iowa  stand  upon  the 
same  fooling.  Pool -v.  Fa.  76  U.S.  8  Wall. 
188  [10:85'^ 

SfaOtnot  that  thejvdgment  btloa  mutt  be  f^ 
verted  and  <As  emut  remanded  for  a  nsw  trial. 


JOHN  H.  HARRIS,  Fiff.  in  Brr., 

ft 

AMAOTAH  D.  BARBER. 

(See  S.  a  Beporter^  ed.  SI»«S.} 


dbyCoO^t' 


BUTBIMM  OOUBT  OW  TKB  UhITBD  StATSS. 


on tttlad  to  tlia  prBDilM*,  but  oolr  ttat  he  It  onUtled 
tottM  |i  Hill  M[i  III  ot  thepramlHB,  tliedlfferenae  k 

K.  The  raqnlreiBentt  of  tbat  AM  «ca  wtldled 
by  allecatlou  In  the  oompklnt,  ttiatthe  complain- 
«nt  to  BDttUed  to  the  MMeMkm  of  tfae  pramlie*, 
that  they  mie  delalned  from  tala  and  held  witboni 
right  brtbe  defendant,  thM  the  defendant  la  hla 
tenant  U  ■oSeiciM^  wd  that  the  defendant'!  ten- 
■acrand  estate  In  the  premiaei  ha?e  been  data^ 
mined  trr  •  notice  to  qall. 

T.  C^morarf  go»  ooly  to  the  JurladloH'—     » 
doea  not  go  to  any  enoia  of  JudKOMat  II 
have  been  oommllted  br  Uie  Iwtloe  In  tha 
of  theexemse  of  that  /lutodkttlMk 

[No.  1448.] 
SubmitM  Jan.  7,  JSS9.  Decided  Jan.  tS,  1889. 

IN  ERROR  to  Um  Supreme  Conrt  of  the  Dis- 
trict of  Columbia,  to  review  a  Judgment  at- 
flnnloe,  fa  Qeueral  Tenn,  a  Judgment  of  the 
Special  Term  ouuhlDf;  a  writ  of  urtwrari  ' 


_.  _  _  __  _  1  Judg- 
ment quaabing  a  writ  ot  eartioran  to  a  Justice 
of  tbepeace. 

Od  Deoember  17, 1887,  John  H.  Harris  filed 
In  the  Supreme  Court  of  the  District  of  Co- 
lumbia a  petiiioD,  verified  by  his  oath,  aod 
alle^g  "  that  be  is  In  poaaesaion  of  the  liouse 
and  premlsee  koown  as  the  Harris  House,  Noa. 
ISar-lSSQ  E  street  uortbweat,  Id  the  City  of 
Washington,  in  the  District  of  Columbia,  un- 
der a  lease  to  him  from  Man  A.  Matt«eon, 
dated  May  8.  18S8,  and  modified  April  30, 
188S,  for  a  term  ending  October  1,  1889,  at  a 
rent  of  (8,000  per  annum,  with  the  priviiege 
of  eitenstoD  for  a  further  teno  of  four  years 
at  a  rent  of  $4,000  pet  annum;  that  under  the 
terms  of  said  lease  in  expended  about  |16,b00 
In  permanent  improramenta  and  betterments 
to  said  building,  put  It  In  teuantable  coudiiion, 
and  pMd  the  taxes  assessed  thereon  until  the 
■ale  hereinafter  mentioned,  besides  expendlDg 
upwards  of  $30,000  In  furniture  and  appliances 
for  its  ose  as  a  hotel:  that  he  did  this  upon  the 


.  and  premises  were  sold  uni 
deed  of  (mat  prlorln  date  to  tbe  lease  of  your 
petitioner,  and  of  which  your  petmoner  was  In 
actual  ignorance  at  the  time  at  said  lease,  and 
were  purcbaaed  by  one  Araariah  D.  Barber, 
who,  a  few  dayi  after  aald  sale,  notlfled  your 

fetitloner  to  quit  said  premlws,  and  on  July 
I,  1880,  Inatftuted  a  proceeding  under  the 
Act  of  Congress  regulating  proceedings  in 
caaea  between  landlord  and  tenant  In  the  Dis- 
trict of  OolumbiH,  before  WllllHm  Belmick, 
justioe  of  the  peace  for  said  Dlslrict  of  Colum- 
bia; and  on  August  14,  1886,  said  Justice  of 
the  peace  rendered  Judgme  ' 
titioner  for  tbe  ponton  ol 


diction;  because  the  oath  to  the  complaint  was 
not  tahwi  before  ibejustice,  but  before  a  notary 
public  in  tbe  County  of  Oneida  and  Slate  of 
NewTork;  and  becanse  "the  relation  of  land- 
lord and  tenant  did  not  exiat  between  said  Barber 
and  your  petitioner  by  convention,  and  said 
MS 


by  wl 
blmn 


oi  Oneida  and  Btate  o!  New  York,  and  that 
tbe  whole  complaint,  except  the  addre«8  and 
the  prayer  for  process,  was  as  follows; 

''Tour  complainant,  Amaziah  D.  Barber, 
reapectfuUy  represents  that  be  is  entitled  to  the 
POMCoiiion  of  tbe  tenement  and  premises 
known  as  the  Harris  House,  situate  on  lot  five 
Id  square  No.  354  in  the  City  of  Washington, 
District  of  Columbia,  and  'hat  tbe  same  is  de- 
tained From  him  and  'leld  without  right  by 
John  H.  Harris,  tenant  thereof  by  auSerance 
of  this  complainant,  and  whose  l^aocy  and 
estate  ther«ia  has  been  determined  by  the  serv- 
ice of  a  due  notice  to  quit,  of  thirty  days.  In 
writing." 

The  Supreme  Court  of  the  District  of  'Co- 
lumbia In  special  term,  upon  the  motion  of 
Barber,  rendered  Judgment  quashing  tlie  writ 
of  eeruorari;  and  that  Judgment  was  aiSrmed 
In  geoeral  t«rm.  8  Mackey,  086.  Harris  sued 
out  this  writ  of  error. 

Barber  now  filed  a  motion  to  dismiss  the 
writ  of  error  for  want  ot  jurisdiction,  as  well 
as  a  motion  to  afSrm  the  Judgment. 

J6**rt.  JamMi  8.  Edward*  and  ^ob 
B»riuLrdi  for  defendant  in  error.  In  support 
of  motions; 

A  proceeding  originating  In .  the  Supreme 
Court  of  the  Enstrict  of  OoUimbia  by  tbe  filing 
of  tbe  petition  for  the  writ  of  eartiorari,  does 
not  Involve  the  validly  of  any  Statute  of  the 
United  Stales,  or  any  subject  matter  which  can 
be  In  any  way  estimated  In  money,  so  as  to  say 
that  over  $6,000  Is  In  dispute. 

D»  Krafft  y. -Barnes,  97  U.  a  2 Black,  704 
(17: 850). 

It  only  Involves  the  right  of  possesion  of 
certain  premises,  the  possession  of  which  jsaj 
or  may  not  be  of  monOT  value  to  either  party. 

Elgin  v.  MarOtaa,  106  U.  S.  S78  (37:240.) 

The  allowance  of  a  writ  of  certiorari  u  a 
matter  of  dtscrelion. 

a  Wut,  Act.  &  Def.  ISC;  Be  LatUil,  9  Hlch. 
824. 

The  merits  of  the  action  are  not  Involved. 

MaybM^.  itiner,  44  Hich.  207. 

Hams,  still  remaining  in  posaesalon  after 
said  sale,  became,  by  operation  of  law,  tenant 
of  tbe  purchaser  by  suSerance,  and  was  liable 

have  said  tenancy  terminated   by  a  itiitty 

lys'  notice  to  quit,  which  was  triven. 

£tUtA#  V.  Jonet,  1  HacAit  S40;  Kittle;/  v. 
Amtt,  i  Met  29;  Smeard  v.  Merrian.  S  Cush. 
676;  Eeeeh  v.  Hail.  1  Doug.  E.  B.  21:  Wood, 
Land.  A  T.  18S,  190,  191;  Taylor,  Land.  &  T. 
14.  46,  67,  notea. 

Whether  the  ^dgroent  of  tbe  Jiistlc«  of  tbe 
peace  la  errooeoua  or  not  cannot  oe  questioned 
on  an  application  for  writ  of  eerliorari.  The 
correctness  of  bia  judgment  can  only  be  In- 
quired into  on  appraL 


C(H^R-» 


Habbib  t.  B^nBXB. 


S  Wait,  AcL  ±  Def.  1S9;  Oweru  v.  3laU,  27 
Wte.  456;  Pet^  v.  Fan  JMyn<,  83  Barb.  181; 
Feo^  V.  AM,  6S  H.  T.  600:  PeopU  y.  Omnty 
JtJge,  40  Ckl.  479. 

VerUtyrart,  at  oommon  law,  will  only  Ue  to 
inferior  Joriadiction*  In  caaea  where  thej  pro- 
ceed Dlegally,  and  where  so  Appeal  or  oUier 
mode  of  dlrectl;  reviewing  tbelr  proceediaga  is 
pioTlded  by  law, 

Fomtiv.  Tat/lor.li'ialiiLlKiSlniiitT.Bit- 
nft,  110  SL  78,  83;  MOUr  t.  SOoel  Tna^M, 
68111.30;  IKCtowfUT.  SkahteM,  iSOa.  41; 
Pioplt  y.  Bhepard.  38  Cal.  IIQ. 

Evenr  picsomptioD  will  obtain  In  favor  of 
nutalnmg  tbe  JorUdlctloQ. 

Baizer  v.  La*eh.  SB  WL,  308;  3  Wall.  An.  & 
Def.  IBS;  WiUiatamm  v.  Giman,  1  QDl  A  J.  196; 
Chieago  <tS.l.&Oo.v.  FeU.  33  HI.  B8S;  Ohar- 
ter  Oak  L.  Itu.  Oo.  v.  TaUmadge,  8  HacArt. 


(ranted  hi    .. 

Dpe  V.  A'oel,  8S  m.  390;  SOopt  Tru*t«ei  v. 
8eAoU  J)ireeton,S8m.VXi:i'Wat,  Act  ADet 
188;  Erwin  v.Bndn,  8  Dev.  L.  038;  S»  Lantit. 
9Ulcli.831 

Mr.  A.  O.  Br»dlar,  for  plaintiff  In  error, 
in^poaltiOD: 

Tm  motion  to  afflrm  will  not  be  granted  un- 
less ItclearlT^niean  tbst  Uu  writ  of  error  ia 
proeecuted  for  tM  mere  purpose  of  delar,  and 
tbat  tbe  questtona  Involved  are  lo  frlvofoiu  aa 
not  to  need  further  argumeot 

BiwslOafy.  UorUm.  103  U.  S.  784  (98:408); 
Ukuuy.  WiUiamM,  104 U.  8.  SH  (98:843);  Ann* 
T.  Brown,  109  U.  a  180  (87:8»8i. 

CgrUorari  la  the  proper  remedT. 

Peoplt  V.  Su/ott  O).  .Tvi^,  »  Wend.  3S8: 
Got'fAn-T.  IfaUt'n*.  88  Hd.  WO,  6  Cent.   Bep. 


ggn?,  SSn-.Bserttoaf.aut- 


aod__^ 

FreeL. 

ton,  6  Wi 

.  Tbe  Actof  July  4.  1684,  ISSlat.  at  L.  883, 
was  Intended  to  apply  only  to  caaea  In  which 
the  reladon  of  landlord  and  tenant  exiated  by 
convention  of  the  parties,   ezpren  or  Impliea 

Em1$on  Y.  Buttim,  0  Wend.  381;  Boadi  v. 
Gmnt.  9  Wend.  337:  Avpbv.  Strntittnt,  38  N. 
T.  SO;  Hamngt  v.  PraU,  8  Cndi.  Ul;  Awl*  v. 
^le,  131  Man.  8S;  Bttd  v.  Shadt.  48  Haliie, 
STC:  X«am»  v.  Wallac»,  13  N.  U.  488. 

Tbe  fatlute  to  state  the  facts  la  fatal  to  tbe 
proceeding. 

SieJcetaimv.  BiOardtm,  28  CaL  168;  Forba 
T.  ^de,  St  OaL  8S8;  Peoplt  y.  Mdtthewi.  88  N. 
T.  461;  ^«  v.  StoaWnff,  8  Hill.  814;  Am*  T. 
Evmfhren,  4  Denlo,  186;  Jiwfar  v.&a,  35  M, 
J.  L.  849;  SAmAerd  v.  £llhb)r.  81  N.  J.  L  483; 
jreWnni:*  v.  F«nk»«,  87  Pa^  149:  MeDermott  v. 
Mentemn,  7S  Pa.  841;  Oun*  v.  JOBtr,  35  Mo. 
195. 

Mr.  JuMee  Ormir  delivered  tbe  opinion  of 
tbe  court- 

The  grounds  relied  on  in  support  of  tbe  mo- 
tion to  dismiss  this  writ  of  error  are.  In  nb- 
•tance,  that  the  granting  or  refoalng  of  a  writ 
IMU.S. 


of  eertiorari  ia  a  matter  of  discretion,  and  not 

the  snbject  of  review;  thatttaereisnosufBclent 

pecuninry  value  in  dispute  to  support  the  Juris* 

diction  of  this  court;  and  that  (he  proceedings     [360] 

of  a  luatice  of  the  peace  under  the  Landlord 

and  Tenant  Act  of  tbe  District  of  ColumUa 

caaoot  be  reviewed,  except  by  appeal. 

The  writ  of  error  before  ua  la  not  upon  the 
Judgment  of  the  Justice  In  the  landlord  and 
tenant  process,  but  upon  the  judgment  of  tbe 
Supreme  Court  of  toe  Diatnct  of  Columbia 
quashing  tbe  writ  of  certiorari  to  the  justice. 
The  last  ground  assigned  for  tbe  motion  lo 
diamiaa  Is  untenable,  because  it  affects  tbe  oor- 
rectneaa  of  tbe  Judnuent  quashing  the  writ  of 
oertiorori,  and  not  ue  Jurisdiction  of  this  court 
to  review  that  Judgment. 

Tbe  other  groonda  for  the  motion  to  dismiss, 
thou^  more  plausible,  appear,  upon  examlna- 
tiOD,  to  be  also  InaufScient 

A  writ  of  certiorari,  when  its  object  is  not 
to  remove  a  case  before  trial,  or  to  supply  do- 


of  a  writ  of  errori  Altbousb  tbe  granting  of 
the  writ  of  eertiorari  rests  in  the  discretion  of 
the  court,  yet,  after  tbe  writ  has  been  granted, 
and  the  record  certified  In  obedience  to  it,  the 
questions  arising  upon  that  record  must  be 
determlned'VMM)rdiiiK  toflxed  nileaof  law,  and 
their  delermiaalion  u   reviewable   on   error. 


D.  G.  ^  687,  997;  that  the  only  matter  Id  dis- 
pute baoie  blm  waa  the  right  of  ponoenaion; 
and  that  tbe  rental  Talne  of  the  pnq>erty  la 
queatlon  cannot  be  considered  aa  In  dispute 
because,  whatever  tbe  Ju<^ment  might  be  in 
tbe  action  for  poaaearioa,  Iba  defmdaut  would 
have  to  pay  that  value,  dther  as  not  under  tfaa 
lease  if  tbe  Judgment  should  be  In  his  twot, 
or  for,  use  and  occupaUtm  If  tbe  Judgment 
shoold  beagainat  blm. 

Tbe  caae  differs  from  any  of  tbe  precedeoti 
cited  at  the  bar,  and  Is  not  Lree  from  difficulty. 
But  the  petition  for  the  writ  of  certiorari  Si- 
l^ea,  upon  tbe  oath  of  tbe  petitioner,  that  he  ia 
in  tbe  possession  of  the  premiaes  under  a  lease  [370] 
bavins  nearly  a  year  to  run,  wIUi  a  privOege  of 
ezienSonforfour  vearamore;  and  that  he  baa 
expended  915,000  m  permanent  Improvementa 
upon  the  leased  property,  of  which  be  will  Im 
deprived.  If  tbe  Judgment  of  the  Justice  of  the 

E,  which  he  alleges  lo  be  void  for  want  of 
[icUon,  is  not  set  aside  by  writ  of  wrttontri. 
easonable  Inference  from  this  la  that  the 
posseedon  of  the  premises,  wttb  tbe  right  to  use 
these  Improvements,  throughout  the  leaae  and 
the  extenrion  ttteieof,  would  be  worth  mora 
than  |S,000,8howlag  that  tbe  matter  in  disrate 
is  of  sufficient  pecuniary  value  to  aupptot  tbe 
Jurisdiction  of  tbla  comt,  under  tbe  Act  of 
HaHih  8, 1886.  diap.  8S6.  98  Stat,  at  I«  449. 
But,  upon  the  merita  of  tbe  caae,  tbe  Judg- 
ment below  U  so  deariy  right  that  Ibe  tnotloa 
to  affirm  must  be  granted. 
The  landlord  and  Tenant  Act,  embodied  la 


Sotbbhb  Codbt  of  the  Ubitbd  Biatm. 


tba  Revised  Btatutea  of  the  Dbtriet  of  Oolam- 
bb,  proTtdoi  Dot  only  that  vnry  oooupatioii, 
poMflMton  or  boldlng  of  real  estate  wilbout  ez- 
pnat  contract  or  lease,  or  bj  a  coDtract  or  leaae 
theierma  of  which  baveex^red^flhaDbedeemed 
a  tenaocr  at  niSeraoce,  but  alao  that  "All  es- 
tates at  sufCennoe  maj  be  determined  by  a  no- 
tice io  writiDg  lo  quit  of  thii^  daja;"  and  that 
"  irheD  f  orcime  entry  is  mads,  or  when  a  peace- 
able entrv  is  made  and  the  posaesaloD  onlaw- 
faily  bela  by  force,  or  vbeo  possession  Is  held 
wltboni  right  after  the  estate  Is  determlDod  by 
the  terms  of  the  lease,  by  lis  own  limitation,  or 
by  notice  to  quit,  or  other  wise,"  (hen,  "on  writ- 
ten oomplfdnt  on  oath  of  Ibe  person  entitled  to 
the  premises,  to  a  Justloe  of  the  peace,  charging 
such  forcible  entry  or  detainer  of  realestate  " — 
that  is  lo  aay,  charging  either  a  "forcible 
entry,"  or  any  "detuner,"  whether  forcible 
after  a  peaceable  entry,  or  without  right  after 
the  estate  Is  delermlned — a  summons  mav  be 
issued  to  the  person  complained  of;  and  If  it 
appears  that  the  complatoant  is  entitled  to  the 
poMesalon  of  the  premises,  be  shall  have  judg- 
ment for  the  poraeaalon  and  costs,  but  U  the 
complainant  fails  to  prove  his  rlsbt  to  posses- 
sion, the  defendant  shall  hare  judgment  for 
costs;  and  that  either  par^  may  aj^teal  from 
the  Judgment  of  the  loetlce  of  the  o^ce  to  the 
Supreme  Court  of  tne  District  of  Columbia. 
R.  S.  D.  C.  §8680,681,684.  686,  688. 

Aa  an  appeal  Ilea  from  (he  judgment  of  the 
justice  of  the  peace,  bb  proceedlnn  cannot  be 
quashed  b;  writ  of  certiorari,  noun  for  want 
of  jurisdiction,  spearing  on  the  face  of  his 
teoord.    i^pfa  r.Btlli.^N.  Y.  600;  Oaither 


:  WalMnt,  66  Hd.  $76  [6  Cent.  Sep.  488]. 
"  ''  luegested  that  the  justice  of  the  pe^.. 
jurisdiction,  because  the  oath  to  the 


ItUs) 


bad 


complaint  wa>  not  taken  before  him,  but  before 
a  notary  public  In  the  Slate  of  New  York. 
But  ttie  statute  only  requirea  a  "  written  com- 
plaint on  oath  of  the  peiwo  entitled  to  the 
premlaea.'  R.  S.  D.  C.  %  681  Aa  It  lequlree 
the  oath  to  be  made  by  the  complainant  in  per- 
son, and  does  not  to  terms  require  it  to  be  ad- 
ministered by  the  justice  or  within  the  District, 
it  Is  a  more  reasonable  construction  to  permit 
the  oath  to  be  taken  anvwhere  before  a  proper 
officer  than  to  require  the  personal  attendance 
of  the  complatnant  at  the  filing  ol  the 
plaint 


lo  the  ]wemlMS,"  but  only  mat  be  Is 
to  tbepossesdon"  of  the  premises,    but 
whole  scope  and  afan  of  the  complaint  ___  __ 
recover  the  poasesslQn,  the  dlfleience  Is  Imma- 
terial. 

The  remaining  snggestiob  is  that  the  com- 
plaint does  not  show  the  defendant  to  hare 
iteeo  such  a  tenant  as  is  contemplated  by  the 
Landkiid  and  Toiant  Act  of  the  District  of 
Oolnmbla.  But  that  Act,  as  we  have  seen, 
proridee  that  aD  tenaodea  at  snflenmce  may 
be  determined  by  thirty  days'  written  notice  lo 
qnit,  and  does  not  reqrdre  the  facta  constituting 
the  niatlon  of  landund  and  tenant  to  be  set 
forth  Id  the  comidalnt.  Ita  requirements  are 
Mtlafled,  at  kut  so  far  as  lo  support  the  juris- 
diction of  Qie  jiisUos^  by  the  distinct  allegationa 
In  ttaeoompla&itbefcaeas,  thatthe  oomplainant 
(a  entitled  to  the  possession  of  the  prenUsea;  that 
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[No.  88.] 
ArsueiSiv.  18,19,1888.    Seelded  fib.  4, 1889. 

APPEAL  from  >  decTM  of  the  Olrcult  Oimrt 
of  tha  United  States  tor  tbe  Bwl«ni  DUtrlct 
of  Hiwonri,  dlraiiaalDg  a  nilt  for  tbe  Infringe- 


lowing  an  tha  jwindpal  flguiea  ratsrred  to 


,  EnaiuM  A  Oo.  BH-m 

Tlte  Bn^Ui  pittoot  to  T^Ear  b  not  an  anUol- 


Doanion  v.  Ftagtr  MilUiig  Oo.  lOS  \ 
(87;  TBI). 
The  ncoud  claim  of  tlM  niafiia  b  ralld,  to- 


if  the  original  patanL 


).  H.  MTTEE. 
Ciirtlvttiri. 


ILo.(^080. 


IitlU«4.0*LjJV4* 


Mr.  JoluB.  Benn«U,  for  appellant:         I 
Than  b  no  autborlty  for  the  contentioa  that 
Oie  aecond  claim  of  tbe  Pattee  reissue  ibould  be 
Interpnled  to  Include  the  eveneia. 

Tbe  court  win  not  defeat  the  clear  Intention 
4rf  the  Inventor  bj  reading  into  the  claim  that 
which  he  has  carefollT  excluded  from  IL 
Whllt  T.  JhnOar,  116  V.  B.  91  M:  804);  L»- 
\  VaOtv  B.OO.Y.  MOion.  IM  U.  S.  118  (90: 


kigh  » 
Ml). 


uses. 


Gagt ».  Barring.  107  U.  8.  •«  (S7i  601). 

An  EoKliab  patent,  to  anticipate  a  United 
States  patent,  must  exhibit  and  describe  th« 
patented  InventioD  In  rich  fuU,  clear  and  U- 
act  laDRuaKs  as  to  enable  a  person  skllleil  in  (he 
art  to  wttlch  the  Invention  relates  to  nndentand 
and  construct  It  without  tbe  aid  of  litvenUon. 

Seymowv.  Otbomt;  Oahnv.  U.  8.  (hr»a  Co.; 
TTu  Oaaood  Faimt;  and  Dotenton  t.  Tngf 
MUUitg  Co.  wpra. 


lyGoo^e 


SuPBim  CouBT  or  thb  Vumn  Statm. 


Oct.  Tkbii. 


T.  V.  IIIBAll. 


CMt  ».  flrown,  69  U.  8.  9  WsU.  820  (17; 
S17);  Ay  T.  (hrdeman.  109 U.  S.  430  (S7: 064) 
BuMM  T.  JihuMiT  ^ir.  a>.  110  n.  8.  187  (^ 
VI};  Oltmttttt  T.  (MortoH  EraMtiing  Apparatut 
a.  10»  V.  S.  046  (87: 1008). 

If  the  cUlm  hu  been  eDlBi;ged,  and  more 
tiiftn  two  jean  elapaed  between  the  lame  and 
nime,  then  the  rule  stated  br  the  ■aprcme 
oooTt  In  JftUsr  t.  BHdgtpm-t  Oram  Oo.  104  U. 
B.  860  ^:  788),  will  applT. 

Jama  t.  CanabeU,  IHU.  S.  8H  <»:  780); 

889  (36:  llS2)i  SanO  t.  fhind,  105  U.  S.  100 
<M:  1018);  Wins  T.  JnUonr,  106  U.  S.  14S  (27: 
11(^;  Boffheim  t.  £wM!a,  107  U.  8.  1S3  (27: 
88S);  MeMurra^  v.  MallSrf,  111  U.  8.  97  C^S: 
865):  ZVrwr  4  A  3lfo.  On.  v.  Aiem-  Stampirv 
a>.  Ill  U.  S.  810  (38i  443);  WoOeruak  v.  Beiher, 
110  U.  8.  96  (29:  BDO);  OmmU  t.  OforicM 
JSMatatfiV  Arvofratvt  Oa.  109  U.  B.  641  (27: 
10601. 

Tbe  qiedfloatkni  ocmld  not  be  nibatanHallj 
efaanged  to  ai  to  enlaim  the  tcope  of  ibe  1d- 
ventun  aa  origlnallT  dauned. 

AfMafi  T.  Aid^  M  U.  8.  468(38:  974); /oftn- 
aM  T.  FluMno  4  JT.  A  &  O*.  106  U.  a  H6 
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(96:  116B);  Torrent  ±  Arm  iMwier  Of.  t. 
St^/Tt.  112  n.  S.  660  (38:  843). 

The  applicatioD  of  ao  old  process  or  a  ma- 
dilne  to  a  similar  or  analogouembject  wQIool 
■oatalD  a  potenL 

Bt.  B,  Oa.t.  Loeomotivt  B.  B.  TVnot  Oa.  110 
U.  S.  ttO  (96:  flSS). 


TbiR  li  an  rppeal  bom  a  decree  of  the  Cir- 
cuit Cknirt  of  the  United  Statea  tor  tbe  East- 
em  Dtalrict  of  HiMoari,  dismlssiDg  appellant's 
tdll  of  otnnplalDt. 

The  bll]  charm  utpelleeawithinfringemeDl 
oftbeaeoooddumot  reianie  letten  patent  No. 
6080,  dated  Octobor  6,  1874,  which  b  a  reissae 
of  ori^al  patent  No.  124,318,  to  J.  H.  Pattee, 
dated  Harcn  6, 1873;  of  tbe  Aral  and  second 
claim!  of  origina)  patent  No.  174,664,  granted 
Thomaa  W,  Kendall,  March  14,  1870;  and  of 
originnl  patent  No.  1A7,800,  granted  Henry  H. 
Pattee,  Febniaiy  37,  1677;  all  for  hnprote- 
menta  in  cultlvalon. 


)g, 

things,  cnltlvalors  manufactured  bj  B. 

ford  &,  Co.,  atRocfelalnnd,  DIlnoiB,  which 


Bu- 


thp  alleged  Infringing  machine*. 
Tbe  opinion  of  the  circuit  coun  woe  as  loi- 

"  Reiseoed  patent  6080,  of  1874,  second  clala) 
of  which  Is  noder  coiuideratlon,  baa,  as  to  I  hat 
clalmj^ezpanded  the  original  bejond  legal  lim- 
its. Th^«foTe,  said  reusned  patent  is  void  lo 
the  extent  claimed,  wherein  tne  defendant  la 
alleged  to  have  Infringed,  8econd,  aa  to  the 
Kendall  patent  No.  174,684,  there  U  no  hi- 
fringemenL  Third,  as  to  Ifae  Pattee  patent  of 
1877,  No.  187,890,  aald  patent  is  redd,  there 
being  no  norelt;  of  inventioD  therein  that  is 
patentable," 

The  aecond  apedflcation  of  the  orlelnal  Pal- 
tee  patent.  No.  131,318,  itatea  that  the  inven- 
tion conitola— 

"  la  pivoting  the  wheels  to  the  axle  to  (Qcb 
manner  that  the  wheels  may  either  one  be  ad- 
vanced forward  of  the  other,  throwing  the  axle 
diagonal  with  the  line  of  progro«iior  while 
the  wheda  preaervc  the  tame  relative  podtion 
to  the  Bald  line  of  nrogreaslon." 

The  second  specification  of  tbe  relsaae  leadi 
as  follows: 

It  condste  tn  hinging  Ou  mOi  ^tht  aaie  (a 
{)Ji)(m,  U>teh(oh  Aedn^ft  animaUartattaded, 
and  tehieh  an  tvpportkt  on  vhaAt  In  sndi  man- 
ner that  the  wheda  on  retained  in  tlitlint  of 
progretiion  of  the  rruuhine  bg  the  drcyV  oT  tie 
animal*,  ana  may  difaer  one  be  advanced  for- 
wud  of  the  other,  throwing  the  axle  dlacond 


with  the  line  of  progreeeion.  while  tbe  wheda 

E reserve  the  same  relative  podtloD  to  the  said 
ne  of  progreadon." 

The  fourth  specification  of  the  original  i*: 

"  It  consists  In  tbe  peculiar  construction  of 

the  hitching  device,  allowing  tbe  draft  anlmala 

to  advance  or  recede,  the  one  ahead  or  in  the 


,,GA^^?1^ 


U8& 


Tbe  tilth  ipecUlcmtloa  of  the  tdMne  k: 

"  It  cooilit*  In  tbe  arrangemtnt  of  a  bllcblog 

deyloe  with  Utdn^ftflalM.whiehaUoaOitAtwa 

anJuuls  to  advuice  or  lecede,  the  one  fthead  or 

ia  rear  of  the  other,  without  tDflaendog  the 

glow  beams  to  the  extent  of  tbe  variation  mode 
y  the  said  anlawls,  all  as  hereipaner  tattj  d» 


Patfbb  n.ow  Oa  T.  EinaiUK  A  Oo. 

wheel  ipiodlw, 


thair  tauMT  eoda  ibool- 
doied,  thraaded,  and  n- 
ourad  hi  ilot*  a  c  In  the 
lowerendi  ol  the  platM   i 
O  O  by  nn»  ff.   Q  Q   i 

their  oenten  In  the  for- 
ward ends  of  the  idatea 
OC.  H Hare twia, their 
forward  endn  plTOted  to 
(he  Inner  ends  of  the 
tTeoara  Q  O,  and  their 
arward  ends  piv( '  ' 
the  muxi  h'  bi. 


I.  I.  FAIItK 
CULTITATOE. 


(•„ni,999. 


^(Btii.fit.  i7..ira. 


J^JL, 


\  t,'a«i' 

■  malamwh*  otfodUdtK- 

■  (wt  or  or  MW  MiltaN* 
I  derloik  and  witta  an  en- 
I  laned  rear  end,  toom 
:  wbMhpi«lMt)ngtb<b<. 
I  oomncmdlnc  wKb  the 
I  ppQ^MHoniaaortbeazle 
•  A,  to  wUota  ther  ar* 
.  hinfed  )(j  TerUoai  boUa 
'   C  M   plalnir  ihown  In 


«  w  II  n 


e  hoota  on  tta  outer  «arwardendip(Tatedt» 
iida  of  tbe  etenen  O  O,  Inf*  ai  a',  wUch  ^»- 
>  whloh  the  dnttt  anl-  JeSt  iowaidly  (nun  tha 
■all  are  attaohed,"  Tertoal  mtm  A>  otth» 

axle.  1 1  are  hooka  on 
the  ontar  emdi  of  tha- 
erenen  e  O,  to  whlcb- 
the  draft  ■"'■"*'■  are  at- 
tached." 
From  thla  on,  tlie  original  and  relaaue  aped- 
flcattima  are  anhatantiallj  alike,  the  detcriptioK 
of  ^ean  1  td  the  relame  doalnc  with  the 
woiS:  "ItwOl  be  evident  that  the  draft  platM- 
B  mippott  Hid  bItq  direcUon  to  tbe  omm  of 
Ibe  wbeela,  whue  tbe  wheels  In  bun  nm  t» 
■opport  tMD." 
The  flm  tJaim  of  the  original  is  for: 

■"~ •-   •    -  -■  -  -Jatea,  B.  hlni,- 

;,  M  tbal  the  wbeeb 


>,  Google 


Bcnpun  Covxt  or  tbk  Vsttmb  Sr^na. 


%n  nUlned  In  the  Mae  ot  progrenloD  when 
one  1b  in  adranoa  of  the  other,  m  «et  forth." 
The  wcood  dalm  of  Uw  reiaiie  Is  for: 
"Tba  axle  A,  Unmd  to  the  wlieel-aplDdle  or 
draft  plates  B  B.  bo  Uiat  tbe  wheels  are  retained 
In  the  line  of  pnwnsdon  bg  ths  irtM  tf  th» 
animaU,  when  one  la  In  advance  of  the  other, 
mbatootlallj  a*  deecrtbed  and  for  tbe  pnrpoae 
spedlled."  ^ 

IMS]  Tbe  third  claim  of  the  original  la: 

"Tbe  erener  ban  O  O  and  hart  H  H,  when 
oombined  and  arranged  to  operate  with  the 
blnged  axle  A,  plates  0  and  wbeela  E  B,  sal^ 
■tantlallf  as  and  for  the  purpose  spedfled." 
And  the  rixth  dalm  cX  the  relMiie: 
"Tlie  emiet  dms,  G  and  bars  H,  combined 
and  amnged  to  c^erate  wllb  the  hinged  axle 
A,  platea  B,  and  wheels  D,  sobeiaaUaUy  as 
and  for  the  purpose  specMed." 

That  purpose  Is  staled  in  the  second  claim  to 
be  the  retdnlog  of  the  wheels  "in  tbe  line  of 
proicresrion  b;  the  draft  of  the  ■wlmfla,  when 
.  one  Is  In  advaikce  of  the  otbw,"  and  as  this 
purpose  can  only  be  accomplished  bf  the  aid  of 
tbe  eTener  bars  O  O  and  ban  HH,  (hat  ii,  not 
by  the  combination  of  the  second  dalm  alone, 
but  only  by  canrlng  into  it  the  erenen  and 
bars  of  tbe  slzlh  daim,  tt  toUowa  that  the  latter 
must  be  brought  Into  the  former  by  intend- 
In  the  original  patent  the  mode  ot  attach- 
ment of  the  team  to  the  coltivaior  Is  stated  to  be 
br  tbe  hooka  1 1  "on  the  iwfer  «n(l*of  the  «twn«r* 
43Q,  to  which  the  draft  aolmaU  are  attaehtd," 
while  tbe  reissue  patent  contains  these  woru: 
"B  B  are  draft  phttes,  with  projecting  torwatd 
«nds  b,  to  whicn  the  draft  animals  may  be  at- 
tached dirtct,  ot  by  any  SMltable  deTlca." 

An  examination  of  the  machine  diBcloses 
that  the  wheels  are  kept  In  tbe  line  of  progrea- 
alon  by  the  erenen  O  O  and  Iheir  coBnecUon; 
and  when  they  are  dispensed  with,  and  the 
blt«h  made  direct,  the  wbeela  follow  the  enl- 
fnols  and  may  get  oat  of  the  line  of  progresdon. 
As  It  le  admitted  that  if  tbe  evencrs  are  ele- 
ments of  tbe  second  claim,  tbe  effect  of  their 
omission  and  of  hilcbing  directly  to  the  draft 
slates  instead  of  to  the  evenen  would  be  to  en- 
urge  the  claim,  and  as  io  our  Judgment  this  is 
preciselr  what  was  done,  tbe  re&nie  must  be 
held  to  nave  been  illegally  expanded. 

It  may  also  be  obeerTed  that  the  connecting 
bow  in  the  original  patent,  called  an  axle,  con- 
rists  of  a  central  curved  portion  with  a  plate 
atlacbed  to  each  end,  and  two  spindle  plates— 
a  combioatlOD  of  tve  parts.  In  the  reissue  the 
^^^  axle  and  aide  platea  are  treated  as  one  part, 
[SWV)  UHldng  with  the  two  splndledraft  platea  three 
ports.  There  Is,  ther^ore,  an  omission  in  the 
latter  combination  which  lends,  by  reducing 
tbe  Btunber  of  elemente,  to  render  its  scope 
less  narrow  than  that  of  me  original. 

As  we  have  seen,  the  original  flrst  claim  was 
for  "the  axle  A,  haiiiiu  ptatti  B,  hinged  to  the 
wheel  spindle  platea  0,  so  that  the  wheds  are 
retained  in  tbe  line  of  pn^ression  when  one  is 
In  advance  of  tbe  other,  as  set  forth." 

The  second  claim  of  the  reissue  Is  for  the 
"axle  A  hinged  to.tbe  wheel  spindle  or  draft 

Slates  BB,eo  that  tbe  wheels  are  retained  in  tbe 
oeof  pTQgnaetODbftteAt^fti^tluoitimaU, 
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when  one  is  in  advance  uf  the  otber,  subetaa- 
tlally  as  described,  and  for  the  purpose  sped- 
fled.^' 

The  axle  baving  plates  as  described  hinged 
In  whed  spindle  [dates.  Is  not  Identical  with  an 
axle  omitting  the  first  named  platea,  or  having 
them  so  afflud  as  to  become  a  coustUueot  part 
thereof.  The  omiailon  of  the  platea  B  and  the 
addition  of  the  direct  draft  aro  signlfcant  and 
material  changea;  and  it  Is  well  settled  that  ■ 
reissue  can  only  be  granted  for  die  same  In- 
vention intended  to  be  embraced  by  the  orig- 


.  patent:  and  the  specidoation  ca 
inally  changed,  either  by  the  Buuiuun  oi 
new  mattar  or  the  omlasion  of  Importaot  par- 


ticulars, so  as  to  enlarge  tbe  invention  ai 
tended  to  be  originally  claimed. 

Passing  to  the  qu^on  of  Infringement,  tt 
vrill  he  fouikd  that  when  the  Extent  of  tbe  In- 
vention la  determined,  as  it  must  be,  by  refer- 
ence to  the  state  of  the  art,  the  appellee's  ra*> 
chine  does  not  infringe  In  respect  to  those  parti 
of  the  cUm  which  con  be  held  to  have  neen 
unanticipated.  It  is  alleged  In  the  bill  that  in 
FttOee  V.  MoUm  fimo  Oompm^,  in  the  United 
States  Chcult  Court  for  the  Norihem  District 
of  Illinois  the  ooort  sustained  the  validity  of 
said  rdSBued  letlen  patent  No.  8060.  Upon 
referring  to  that  case  (10  Bis«,  877  and  0  Fed. 
Bw.  6Zl}  we  Und  that  JtiOge  Bkidgett  held: 
"Fnin  the  i«oof  in  tbls  caaelt  Is  quite  clear  to 
me  that  Pattee  was  not  the  flntto  oonodvs 
and  embody  In  ■  woAhig  machine  tbe  Idea  of 
a  tonicnelees  straddle-row  cuMvalOT.  Hie  Ant 
machine  shown  In  the  proof  which  embodiea  LSOO] 
this  idea  la  tttat  patented  by  Isaac  Coostaot,  in 
Honmbw,  18S1.  It  li  a  longualeii  straddle- 
row  coltfvator,  with  all  -the  dements  tor  a  ' 

wotting  machine  of  that  descripihn  and  so 
arranged  as  to  be  what  may  be  called  in  this 
art  self  sustaining,  that  is.  It  will  stand  upon 
Its  onn  supports.  Tbls  was  also  done  by 
Arolon  Smith  In  January,  18S5;  by  Whltely 
in  1860  lo  1866;  by  E.  W.  Vangundy  io  Pet 
ruary,  It^;  by  Pratt  io  October.  18U;  and  by 
Adam  Young  in  November,  1860.  All  ibeee 
show  cultlvai^re  conatructed  wltlioul  a  tongue, 
with  two  plow  boama  held  together  by  a  yoke, 
each  plow  drawn  by  its  own  draft  animal  and 
opcratinglndependently  of  the  other." 

Tbe  Constant  patent  here  referred  to  ia  in 
this  record  and  shows  a  tongueless  cultivator, 
in  which  the  inside  beams  move  vertically  ami 
laterally  independent  of  each  otber,  and  each 
draft  animal  U  hitched  to  its  own  aide,  while 
the  side  supports  are  beams  to  which  two  cul- 
tivator ahovela  are  applied. 

The  Smith  machine  is  a  tongueless  cultivator 
in  which  two  mold-board  plows  are  connected 
together  by  a  bar  In  front,  not  arched  up  lo 
the  center.  A  horse  Is  to  be  attached  to  eoch 
plow,  and  tbe  coupling  so  made  as  to  allow  an 
{ndepeodent  motion. 

Of  the  Pratt  patent  JvdM  Blodgett  says  that 
Potlee'i  arched  and  Jointed  nxle  is  fullv  OBiid- 
pal«d  by  It  in  form  of  coDstnctlon,  function 
and  moide  of  opentiocL  This  Ptatt  patent 
shows  a  flexible,  paialleL  tongueless  cultivator, 
■-  -■-'-■-  —'-  '- —  piSsbf '-■-  -•  "- 


In  which  each  horse  p 


Is  his  own  aide  of  the 


The  patent  to  William  Taaker  of  18BS  has  an 

axle  Unged  to  draft  or  s[dndle  anna,  havfaig 

projecting  bars  so  coupled  that  the  wheels  an 

12SU.8. 


Pattbb  Plow  Co.  v.  Kastua  A  Go. 


ill  vertical  collar  beuliigi  or  aocketi,  a 
before  described."  Tbe  deKriptloii  ai 
ui"JjBread 


luga  L  L,  formed  u  tbe  top  i 

«ach  of  tlie  roQod  ndndlei  H  H  wbicli  are  COD- 
[j#lj  taioed  tn  the  vertical  aocksu  N  H  (one  of 
wbicb  la  ahawB  In  Mctltu  in  flguie  8)  of  tbe 
«aat-ir(Ki  frame  0,  and  are  free  to  tarn  therein; 
tberebj  eDabUn;  tbe  •tnmp  of  eacb  wheel  to 
swivel  or  lock  toond  when  taming  Uie  plow, 
«■  shown  l^  tlie  dotted  lines  In  flguie  S.** 

If  Fattees  cMm  were  merelj  for  a  oomblna- 
«loa  ol  an  axle,  having  an  elevated  central  por- 
tion, with  tbe  wheel  nindleB.  lo  that  the  draft 
ot  the  team  contiolB  the  dliecUoa  of  the  wheels, 


bj  which  the  evener  bars  ace  carried  Inwardly 
00  as  to  connect  with  the  arch  or  central  part 
«f  tbe  axle,  making  the  aile  a  part  of  tbe 
«TeDer  so  combined,  and  thus  mainutnlng  the 
paralldlsm  of  the  wheels; 
Appellee's  machine  does  not  have  "the  wheel 


Pratt  axle  of  IBM.  Nor  in  appellee^s  machine 
is  the  parallelism  of  tbe  wheels  maiotained  b; 
the  draft  devices,  oor  are  th^  retained  in  the 
line  of  [sogreasioD  by  the  dian  of  tbe  anlmala, 
but  turn  as  tbe  animals  may  pull.  Tbe  beun- 
frames  of  appellee's  machine  have  noUiinar  to 
do  with  tbe  wheel  spindle.  The  snugs  of  Pat> 
tee'e  have  nothlag  to  do  with  tbe  plow  beams. 


be  utterlj  out  of  the  questJOD, 

In  our  judgment  tbe  reissue  if  valid,  when 
limited  to  what  alone  could  be  claimed  as  new, 
is  not  infringed  by  appellee. 

The  flrst  and  second  diUms  of  the  Kendall 
IMleot,  No.  174,684,  are  as  follows: 

"1.  Tbe  runners  E,  arranged  to  support 
the  axie  of  tbe  tongueless  cultlvalor,  with  the 
plows  D  suspended  therefrom,  in  manner  sub^ 
slantiollr  as  described. 

"2.  Tbe  comlynation  of  the   runners   &, 

Elowa  D,  book  rods  F,  and  axle  A  of  a  tongue- 
m  cultivator,  substantiallf  as  and  for  the  pur- 
pose spedfled."- 

As  stated  on  behalf  of  appellant,  "Thesecond 
ctsim  In  said  patent  la  a  daim  tor  snbetaotiallv 
the  same  combination  as  recited  In  the  flrst 
claim,  but  dliferently  worded  from  the  flrst 


4^ims  may  be  treated  as  one. 

The  Invention  Is  said  in  tbe  spedflcatlons 
to  consist  of  the  use  of  runners  tttacbed  ' 
tbe  truck  frame  or  axle  In  such  manner  tl 
they  win  not  Interfere  with  the  operations 
tbe  machine  when  In  use,  and  wiU  sot  as  snp- 
portiog  runners  for  the  axle  when  tbe  rear  ends 
of  the  plows  are  elevated  and  suspended  there- 
on; and,  second.  In  the  comUnaaon  of  hooks 
or  rods  for  su^iendlng  tbe  plows  on  the  axle. 


the  draft  plates,  sod  (he  oIowb  of  an  ordinarj 
ctilllvator  of  the  toagaeleBS  class,  Tbe  run- 
ners, constituting  as  aUeged  tbe  "main  feature" 
of  Uie  Improvement,  are  Jouraaled  on  the 
ontCTOidi  of  the  aiditdlea  of  the  wheels,  mid- 
way their  lengtha,  and  their  forward  ends 
carved  Inward,  and  secorad  to  tbe  draft 
plates  by  a  threaded  end  and  nut,  while  tfadr 
rear  ends  are  extended  backward  and  dowit- 
ward  and  curved  in  anch  podtlon  that  when 
tbe  plows  are  in  operation  in  tbe  11^  and 
the  axle  upri^t,  the  rear  ends  of  tha  rtmnera 
will  be  above  and  bee  bom  Ibe  surfaoe  of  the 
ground,  and  when  tbe  rear  ends  of  the  plows 
an  dented  and  susmoded  by  any  means  from 
tbe  axle,  the  tear  ends  of  Ibe  numers  wlU  rent 
tq>on  the  gionnd  and  supnort  the  axle  from 
'-'ig  pulled  backward  and  downward. 

n  short,  as  In  the  mfhiniM  vlth  a  towae, 

.  plows  aio  raised  up  and  sospended  from 
tbe  tongue  to  keep  them  off  the  ground,  so  la 
the  tonndess  madilne  tbe  plows  are  ralaed  up 
and  ho^ed  on  to  the  axle,  and,  to  ivevent  thelir 
falling  backward  vritb  tbe  axle,  runners  are  pro- 
vided, connected  wltb  tbe  axle  and  tbe  bltoblog 
arm  ot  the  machine,  whlcb  sastain  tbe  axle 
when  the  plows  are  hooked  on,  hot  are  them- 
selves raised  from  contact  with  tbe  ground  bj 
the  draft  when  tbe  plows  are  in  use. 

Tbe  runnets  are  oescribed  as  "  loumaled  on 
Ibe  outer  ends  of  the  spindles,"  but  it  Is  also 
stated  that  they  "  (nay  be  attached  rigiil]/  to 
kny  suitable  put  ef  uie  axle  at  one  or  more 

nnts  <tf  attachment,  and  extend  backward  in 

le  same  manner  as  deaorlbed." 

These  runners,  having  the  wheel  spindle  or 
axle  for  their  flzed  point  of  support,  are  neces- 
saiily  rigid  and  wielding,  ana  work  automat- 
ically, their  rear  ends  bdog  raised  by  tbe  pull- 
ing of  Uie  team  and  lowered  by  tbe  weight  of 
tbeplow  beams  when  placed  on  the  books. 

The  rigidity  of  the  nmners  and  the  leaulting 
automatic  action  are  the  essential  characteristics 
of  the  patent;  fOr  tongueless  wheel  cultivators 
wlUi  runners  to  keep  the  plows  off  the  ground 
were  common  end  well  known  In  the  art  when 
it  was  issued. 

Il  is  contended  by  sppellant  that  the  true 
state  of  the  art  Is  contained  In  the  prior  patents 
of  Poling  of  1873  and  Bobertson  of  ISTB;  and 
while  many  others  are  exhibited,  an  examina- 
tion of  these  will,  we  think, suffldently  establish 
the  conclusion  Just  expressed. 


the  beaais  by  hand,  when  the  plo 
transported,  and  which  are  taken 
ried  on  the  beams  when  tbe  plowi 


tton. 


relnopera- 


Bobertson's  patent  Is  tor  a  ttmgueless  culti- 
vator, wltb  draft  plates,  wheels,  and  beams,  and 
runners  pivoted  to  tbe  beams  uew  the  axle,  and 
arranged  with  set  screws  to  lock  the  plows  up 
and  let  tbem  down.  It  Is  immBterial  to  tbe 
operation  of  the  runners  whether  thOT  act  di- 
rectly on  tbe  plow  beams  or  through  the  axle. 

In  appellee's  machine  tbe  runner  Is  arranged 
upon  the  end  (rf  an  arm  which  pnjecu  back- 
inrd  from  the  axle.  When  the  plows  are  in 
use  tbe  runner  Is  turned  up  out  of  the  way. 
When  tbe  runoera  are  uaed  tbe  plows  are  raised 
and  tbe  runnen  prevented  from  taming  up  t? 
a  catch  on  tbe  arm. 


),Goo^' 


Sm-BEKK  CocBT  OF  THx  UniTBD  Stateb 


This  machine  does  Dot  coDtaio  mnnen  cod 
■tructed  as  the  KeiidKl]n]nDenare,lDUierIgl< 
form,  and  operated  by  the  draft  of  the  tMm  ti 
keep  them  off,  or  by  the  weight  of  the  plow 
to  keep  them  on,  the  ground:  and  ao  lacks  thi 
dlslinctlre  features  of  the  Kendall  patent. 

It  Is  not  automatic,  but  requirea  manlpula 
tion  every  time  the  use  Is  changed. 

Wlieo  the  runner  is  put  In  use  ila  rear  exteo 
rioD  la  turned  down  by  hand,  and  a  locking 
dog,  hnog  within  a.  slot  In  the  arm,  turned  Inb 

Kition.  When  the  runner  Is  not  to  ba  used 
lUst  be  moved  so  as  to  release  the  dog  ant 
permit  It  to  be  thrown  up;  and  the  arm  is  thei 
thrown  upwiid  and  forward,  the  dog  beluga) 
lowed  to  drop  so  as  tu  afford  a  support  for  thi 
runner.  1^ 

This  loiiited  ruiuieT  wif^  a  k>ck  cannot  b 
held  to  be  the  Kendall  rigid  bar. 

We  agree  with  the  drcoit  court  that  there  I 
no  infringement 

Patent  No.  187,8M  fa  described  as  beinj 
for  a  new  and  immoved  mode  of  conatructinj 
the  arch  or  oentru  and  main  part  of  straddle 
row  cultivator  beam-yokeaor  axles,  and  of  con 
necllDg  the  aide  parts  thereto,  and  the  inventloi 
aa  coiuistlng  "  In  constructlDg  said  arch  o: 
curved  adjacent  bars  of  iron  or  steel,  to  the  end 
of  nhlcL  may  be  attached,  by  riveting,  the  cast 
Iron  parts  for  securing  thereto  the  plows  ani 
wheels,  and  which  may  be  strengthened  by  Ihi 
use  of  stiffening  bolts.* 

The  use  of  parallel  bars  Is  exceedingly  com 
nion,  and  to  far  u  the  attachment  of  tbe  ban 
to  the  end  pistes  Is  concerned  there  Is  nothlnf 
new  In  that  method. 

Tbe  Bumbam  and  Latbrop  patent  of  1B9I 
shows  a  yoke  connecting  the  plow  beams  to 
gether,  made  with  two  parallel  bats  with  ent 
caadogs,  put  together  with  one  bolt  near  thi 
rear  tads  of  the  beams  instead  of  with  two  bolu 
at  the  front  ends,  as  in  amcUant'a  machine 
The  specification  says;  "Tbe  two  fnmea  Q  G 
are  connected  by  in  aiched  or  aenii-dTCula] 


yoke  H-,  the 
I  I,  which  I 


.  by  s 

ends  of  whidi  are  pivoted  to  ban 


n  freely  on  tbe  pivots  «. 

The  Louden  patent  of  1678  has  an  arched 
axle  of  tubular  wrousht  Iron,  gas  pipe  beluj 
staled  to  be  very  suitable,  having  end  castlngi 
attached  rigidly  or  cast  thereon. 

Tbe  Barr  {wlent  of  1673,  and  the  Mfllei 


je  same  year  i 

the  beams  theoudvei  made  of  pfiijiifl  carved 
bars. 


durabiUty,  but  they  are  timply  modes  of  oon 
struction.  And  that  described  in  tbit  pateni 
embraces  nothing  that  is  not  old  and  reallj 
nothtog  that  is  patentable,  that  Is,  which  Id 
volTca  InveatiOD  rather  than  mechanical  skill. 
Upon  th»  wMe  ca»a  tee  art  tatvriUd  uttA  (Ai 
emdtMJmt  reaehti  bf  (Jb  Oireait  Qnurt;  and  ib 
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tbe  lot  In  qoestioD.  The  action  «u  com- 
menced Id  Jolj,  1861,  bi  Colfax  County,  and 
was  afterwards  removed  to  MoraCountT.  Tbe 
piopertf  claimed  ii  described  In  the  deciaratJoD 
«■  foUona,  to  wit:  "tliat  ceitaJn  tract  and  parcel 
oflandlyinKBDd  being  situated  IntheCoonn  of 
Colfax,  Id  v^  Territorv  of  New  U exloo,  andbe- 
ing  B  portioD  of  that  lamr  tnct  ot  land  com- 
monly known  aa  and  caOed  tbe  'Nolao  grant* 
(and  which  «aid  grant  was,  on  or  about  tbe 
dghteeDthda;  of  Norember,  A.  D.  18U,  made 
by  MaDuel  Annljo,  then  Goveroor  of  the  Tenl- 
iotj  of  New  Mexico,  to  Qerrado  Nolan  and 
two  oUi«n),  bring  (he  ume  one  hundred  and 
«izty  sens  of  land  Dpon  wblcb  the  eald  defend- 
ants now  reside  and  occupy,  and  upon  which 


the  northwest  third  of  the  above  mentioned 
Aant  and  bonoded  upon  all  sides  by  lands  of 
tiie  plainUff." 

The  defeodsDia  pleaded  not  guilty  and  three 
spedal  pleas.  Fhvt,  title  in  thomselTes  by 
virtus  of  an  entiy  and  a  grant  from  the  United 
BtaUa,  under  wnlch  they  have  erected  and 
placed  upon  the  premises  certain  yalnable  im- 
proveraeDts,  coosiallng  of  dwelling  houses, 
bams,  fences,  ditches,  etc.,  of  the  value  of 
4S,000,  which  value  they  gave  notice  thai  they 
wHI  prove  at  the  (rial  if  IheplalnlUf  shall  -"- 


commencement  of  tbe   action,  and  that  tbe 


evidence,  first,  tbe  original  Nolan  grant,  o 
sistiog  of  the  petitioo  for  a  concession,  dawu 
November  18, 184C;  the  grant  upon  the  same. 
Indorsed  thereon  and  dated  Santa  F6,  Novem- 
ber 18,  184S;audtheact  of  Juridical  possessioa, 
dated  November  80,  1845.  The  petition  was 
made  by  Gervacio  Nolan,  Juan  Antonio  Ara- 
gon,  and  Antonio  Maria  Lncero.  soliciting  a 
grant  for  a  piece  of  land  In  the  little  cafion  of 
|S*S]  Red  River,  bounded  "on  the  north  by  tbe  pos- 
■essloD  of  Messrs.  Miranda  and  Beaublen;  on 
the  south  one  league  In  a  direct  line.  Including 
the  Sapello  River,  according  to  its  current;  on 
the  west  another  league  from  Red  River 
and  its  current;  and  on  tbe  southeast  the  lit- 
tle hills  of  Santa  Clara  with  their  range  to  the 
HttlecaBonoftbeOcate."  Thegrant  was  made 
as  desired,  with  the  boundariea  and  limits  aaked 
for.  The  act  of  Juridical  poasesdon  describes 
tlie  boundaries  as  follows:  "They  are,  on  the 
north,  the  lands  of  Don  Qandalupe  Miranda 
and  Don  Carlos  Beaubien;  on  the  south,  one 
league  south  of  the  Sapelln  River,  following 
the  same  range;  on  tbe  coal,  one  league  east 
of  tbe  Red  River,  with  the  same  range  of  tbe 
river;  and  on  the  west,  ibc  Ultlecaflon  of  Ocate 
and  five  hundred  varss  west  of  the  little  hills 
of  Santa  Clara  in  a  direct  line."  No  plat  or 
desUo  was  shown  to  have  been  annexed  to  the 
act  of  Juridical  possession.  If  there  had  been 
one,  it  woi  not  given  in  evidence. 

It  must  be  acknowledged  that  these  deacrip- 
tionaaresomewhat  vague.  It  would  seem  that, 
from  the  northern  boundary,  adjoining  Ui- 
l»  U.  8. 


randa  and  BeauUen  (or  the  MaxweU  grant),  to 
the  Boutfaem  boundary  along  the  8q)dlo  Rivet, 
the  distance  la  about  forty  miles;  and  if  the 
grant  eitends  westerly  from  the  Red  River  far 
enough  to  embrace  the  land  in  queetion,  aa 
cWmed  by  the  plaintiff,  the  general  width  li 
from  twen^-one  to  twenty-flve  milea— the 
whole  tract  Ihua  embracing  an  area  of  nearly 
t.OOO  aqunra  mUes;  whilst  if  It  Is  confined  to 
one  league  west  of  the  Red  River,  as  would 
•eem  to  be  the  meaning  of  the  original  petition 
and  grant,  the  quanti^  would  still  be  over  lOO 
square  miles. 

The  plaintiff  then  gave  in  evidence,  with- 
out objection  on  the  part  of  the  defendant,  tha 
opinion  of  the  Survevor-Gieneral,  dated  July 
10, 1860,  reportinK  on  the  eraat  in  queatlon,  and 
stating  thai  be  believed  the  documents  of  title 
to  he  genuine,  and  the  grant  to  be  good  and 
valid,  and  that  the  land  embraced  within  the 
boundaries  set  forth  in  the  pelitioo  and  Jurid> 
leal  poeaeaaion  were  severed  from  ttie  public 
domain,  and  tliat  tbe  title  therefor  waa  vested 
In  the  heirs  and  legal  repreaeniaiives  of  Ger- 
vacio Nolac;  he  therefore  approved  said  title, 
and  Iransmilted  it  for  tbe  acuon  of  Congreaa,  [1491 
in  accordance  wiUi  the  8tb  section  of  the  Act 
of  July  as,  ISM,  entitled  "An  Actio  Eetabluh 
the  omces  of  Survey or-Qeoeral  of  New  Hes- 
ico,"  etc.  (10  Sial.  at  L.  808.)  The  Act  aaye, 
"  wblcb  report  shall  be  laid  before  Congress 
for  such  acllon  thereon  as  may  be  deemedjust 
and  proper,  with  a  view  to  cooflrm  bima  fldi 

Suits,  and  give  lull  effect  to  Ihe  Treaty  of  IMS 
tween  Ibe  United  Statea  and  Hedco."  It 
doea  not  appear  that  this  title  was  ever  approved 
or  confirmed  by  Oongieaa.  The  plaintiff  then 
offered  In  evldenoe  (but  the  court  rejected)  the 
petition  of  tbeclaimantsoftheerant,  addressed 
to  the  Surveyor-Qeneral,  in  or^r  to  show  what 
boundariea  uiey  claimed  on  that  occasion.  It 
Is  unneceaaary  to  recite  the  contents  of  Ibis  pe- 
lltion,  aa  we  think  the  court  rightly  rejected  IL 
The  Surveyor-General,  when  referring  la  his 
report  to  the  boundariea  set  forth  in  the  peti- 
tion and  Juridical  pcesea^n,  evidently  referred 
to  the  boundariea  contained  In  the  ongiaal  p» 
titlon  ot  Nolan  and  bis  associates  for  the  grant, 
and  not  to  the  pelltlan  addressed  to  bimaelf. 

The  plaintiff  tlien  Introduced  In  evidence  a 
map  from  tbe  Surveyor-General's  office,  which 
was  not  admitted  aa  evidence  of  the  tioundaries 
of  tbe  grant  In  question,  nor  to  show  any  laxf 
vey  thereof,  but  only  to  inform  the  Jury  as  to 
tbe  location  and  position  of  natural  objects  and 
course  of  streams  referred  to  in  other  doco- 
meats.  Tbe  material  part  of  the  map  waa  aa 
follows,  to  wit;  (Bee  p.  TOd.) 

II  sbowa  the  Nolan  grant  to  be  alMut  forty 
miles  in  length,  north  and  south,  and  twenty- 
five  miles  In  width,  extending  across  the  whole 
of  Mora  County,  and  five  or  six  milea  into  Col- 
fax County  on  tbe  north  and  San  Miguel 
Coumy  on  the  soulh.  In  the  northwestern 
part  of  the  Nolan  grant,  aa  marked  on  the 
map,  on  Ocate  Creek,  aome  aizteen  miles  weat 
of  Red  River,  la  shown  a  ranch.  On  tbe  weat 
side  of  the  grant  about  midway  between  the 
north  and  south  Imunda,  are  dtualed  (he  little 
biila  of  8anla  Clara.  Noprootwasollerod  with 
regard  to  the  authenticity  or  accuracy  of  this 
map.  eicept  that  it  waa  brought  from  the  Sur- 
veyor-Oeneral'a  oSc&  Very  little  testimony 
307, 
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LI  off«nd.    Harj  McEellu  testified  that  Btae  i  wtthln  the  limlla  of  aoch  grant:  ud  la  this 
ed  in  OottMX  Ooonty  In  the  ruoh  noted  on  I  case  It  la  admltled  that  the  pulnnfl  haa  bU  th* 


the  map;  that  Ledoux*!  pt«oe  (tbe  land  In  qnea- 
tloiO  WM  about  a  mile  and  a  half  U>  the  north- 
eait  of  her  randi,  twoor  three  mllea  aonth  of 
BeauUen  and  Miranda's  grant;  that  she  knew 
when  the  attnea  wen  pot  liT  Hr.  Shaw,  aa  the 
western  bonndar;  of  Uie  Nolan  grant.  He 
was  the  aurreTor  sent  np  from  Simts  F6  to 
surrey  the  land.    Hr.  Ledon^s  house  is  to  the 


I  eiunlned  to  identify  the 
locality  of  the  UtQe  hills  of  Santa  Olara,  and 
the  canondto  of  the  OctU«,  and  when  a  line 
would  mn,  beglnnlDg  000  varas  west  of  the 
btila  and  running  a  stralriit  line  throogh  the 
caoondW,  and  that  the  defendant  lives  to  the 
east  of  that  Une.  He  did  not  know  how  many 
canondtoe  were  on  the  Ocate.  There  mlfht 
be  one  near  Bed  River;  he  oeTSr  was  there, 
Bt  also  located  the  county  Une  between  Mora 
and  CMfax  Counties.  Be  had  only  known  the 
country  since  18TB. 
The  defendant's  counsel  admitted  that  the 

ElalntlS  had  acquired  all  the  title  of  tbe  orig- 
lal  grantees,  in  and  to  tbe  western  half  of  the 
cnni  to  the  north  of  the  Santa  Clara  hills. 
The  defendant  also  introduced  in  evidence  a 
map  (0  show  the  various  localities,  position  of 
natural  objecls,  streams,  etc,  which  sbowed 
subetantiaUy  the  same  state  of  facta  as  the  msp 
Introduced  by  the  plaintilT.  This  was  all  the 
evidence  in  the  cause. 

The  T^ntlit  then  requested  the  court  to  fn- 
Btract  ue  Jury  as  follows: 

"That  when  a  daim  to  a  Spanish  or  Mexican 
giant  has  been  favorably  reported  by  the  Sni- 
TeyOT-Oeiunl  of  New  utxko,  as  the  one  hen 
In  questUm  has  been,  the  grantees  or  their 
faelrs  or  assigns,  an  entitled  to  the  abeolule 
and  ezduslve  poaeako  of  the  land  embraced 
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right,  title  and  Interest  of  tbe  origtosl  grantees 
to  all  that  portion  of  said  Krant  north  of  an 
-^  line  running  uirougb  the  seiritce 


de  Santa  Olara  and  west  of  a  northwest  and 
southeast  Hne  half  wav  between  the  east  and 
west  boundaries  of  said  grant. " 

And  the  court  nfused  to  give  said  instructiini, 
and  tbe  plaintiff  excepted. 

We  think  tbe  refusal  waa  rjefat.  Tbe  Sor- 
veyor-Qenernrs  report  Is  no  evidence  of  titk  or 
right  to  possession.  His  duties  wenprescribed 
by  the  Act  of  July  S3, 1854,  before  referred  to, 
snd  coDslsted  merely  in  maldng  Inquiries  and 
nporting  to  Oongress  for  its  action,  if  Con- 
gress confirmed  a  title  nporMd  favorably  by 
bim  it  became  a  valid  Ulle;  if  not,  not.  So 
with  t«gard  to  tbe  boundaries  of  a  grant:  until 
his  npOTt  was  confirmed  by  Cougrees,  It  had 
no  effect  to  establish  such  twandariea,  or  any- 
thing dse  eabeervient  to  the  title. 


that  tbe  defendant  waa  wlthio  tbe  boundaries 
petidoned  for  by  Nolan,  and  into  which  be  was 
Inducted  by  the  writ  of  possession,  and  If  not 
so  satlsfled,  they  must  find  tbe  defendant  not 
guUt;;  ttiat  tbey  mtial  determine  what  the 


from  tbe  description  thus  Kiv^  and  from  the 
extraneous  evidence  furnished  1^  plaintiff,  they 
were  not  convinced  that  the  defendant  was 
upon  tbe  land  petitioned  for  and  given  by  writ 
of  poesesdon  to  said  Nolan,  they  mast  find  de- 
fendant not  guilty.  If,  upon  the  other  hand, 
they  were  satisfied  from  all  the  evidence  that 
the  defendant  was  upon  said  land,  they  must 
find  him  guilty. 

The  Judge  then  compared  tbe  words  of 
boundary  and  description  contained  in  the  pe- 
tition with  those  contained  in  the  writ  or  actof 
poasesalon,  and  added: 

"If,  upon  comparing  these  dseorfptions,  yon 
1»U.  & 
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cwmot  make  them  igre^  yon  mnU  gin  the 
greater  velgbl  lo  the  wordi  and  dascriptioiu  of 
the  petition,  for  (be  pedtlon  must  oontrol  the 
writ.  In  other  word^  the  writ  of  poHessloa 
must  (.-oiif  orm  to  the  petition,  for  the  graot  wu 
made  according  to  tte  boundaiiea  prayed  for 


lo  the  petitioa.    Ton  wonM  not  be  Justified  In 

8}lDg  000  Tarai  west  of  Loa  Serritoa  do  Santn 
lara  for  the  weatem  bonndaij  of  (be  gnot. 


nnlees  jou  &iid  some  anthorltr  (or  doing  so  In 
the  words  •utddescriptlonaoftbepetiiioo.  U, 
from  the  dvaniptlona  and  woidi  In  the  peMUon 
and  writ  of  posseealon,  yon  find  ToorseK 
nnalrie  defloftely  to  UmmM  the  bmuaarleB  of 
Ibegraot,  yon  muM  find  defendant  not  guO^." 

I^en,  at  the  roqtieat  of  tbe  pUtoOft,  the 
}adge  duTged:  "3.  That  If  UuvbeUeTe  from 
tbe  erldeoce  that  tbe  land  of  whicdi  the  defend- 
ant is  In  powMsion  la  within  the  Umita  of  the 
crent, which  hoa  been  favorably  reported  bv  Uw 
Borveyor-Qenenl,  they  muM  4na  the  delend- 
anl  gul)^." 

He  then  diaiged  ai  foUoKa:  "8.  Tbe  plalnt- 
1ft  can  only  recorer,  if  at  all,  on  the  sliength 
of  Ilia  own  title  or  right  of  poaseadon,  and  not 
on  tbe  defect*  of  any  title  n  right  of  pottesdoD 
of  defendant 

"4.  The  plalntUt  mdst  eatabUah  his  right  to 
the  poMeaaton  of  ihe  lend  deacribed  In  the  pe- 
tition or  declaration,  by  competent  evidence,  in 
order  for  him  to  recover. 

"S.  In  order  lo  find  tbe  defendant  gnnty, 
you  must  find  that  tbe  defendant  did  enter 
upon  the  land  dcecribed  in  the  petition  or  dec- 
laration; that  tbe  tame  is  within  the  bouuda- 


this  aoit  was  instituted,  in  poaaesslcHi  of  tbe 
same  wrooj^ully,  withholding  and  detaining 
the  same  from  the  plaietltr," 

Tbe  ^IdntlS  excepted  to  the  giving  of  each 
of  said  inBt  ructions,  with  tbe  exception  of  the 
one  numbered  S. 

The  Jury,  under  this  charge,  rendered  aver- 
dlct  for  tiM  defendant,  aod  Judgment  was 
entered  accordingW;  whereopoa  the  plalnlUf 
brought  this  writ  of  error.  Tbe  aadgimient  of 
erroiv  corresponds  to  the  exceptions  The 
plaintiff  in  error,  in  bis  brief.  dlacuaMa  two 
polnta  upoD  which  be  Inslsta  npona  reversal  of 
thcjudgment:  1.  That  there  is  nothlne  in  the 
evidence  to  support  the  verdict  2.  That  tbe 
Instmciloos  of  the  court  did  not  property  sub- 
mit to  tfaejury  the  only  point  to  be  determined, 
to  wit:  Was  the  defendant  within  the  bound- 
nriea  of  the  portion  of  tbe  grant  claimed  by 
the  plaintifT? 

We  do  not  see  how  the  Judge  who  tried  the 
cause  could  have  more  clearly  staled,  than 
he  did  in  hie  charge,  tbe  real  quettion  lo  be 
determloed  by  the  jurv,  namely:  tbe  question 
whether  tbe  land  in  dispute  was  included  with- 
in the  boundaries  of  the  grant,  as  applied  to 
and  sought  for.  In  the  actual  condition  of  the 
coimtry,  ttssonace  and  roouotalDS  andaCreams. 
In  order  to  locate  a  ffrant  ol  land  opOD  ibe  sur- 
face of  Ihe  earth  there  must  be  evidence  to 
show  that  the  place  of  location  agrees  with  the 
description  of  tbe  gnnt,  and  thi^  evidence  ia 
for  the  Inrv.  Tbe  plaintUI  alleget  tbat  It  waa 
d«e  lo  leave  this  questloD  lo  the 


portions  of  the  evidence;  and,  of  oonxse,  ff  (he 
jniy  Hod  a  verdict  against  plain  evidence^  tbrir 
verdict  will  be  aet  adde. 

The  jplaintIS  oomtdains,  however,  that  the 
Judge  laid  down  ao  erroneous  rule  In  charging 
tbat  If  the  description  eontalned  in  the  petuloD  ' 
and  grant  differed  from  that  contained  in  flw 
act  of  possession,  the  former  must  prevail, 
because  It  was  tbe  grant  wbicli  confetied  title. 
We  think  Ihen  was  no  error  In  this  oharge. 
If  the  offlcei  sMigoed  to  deliver  posseadon  doe* 
not  follow  tbe  grant  his  acta  are  not  v^ld. 

Where  the  onglnal  grant  doea  not  locate  the 
■nbjeot  of  the  (rant,  as  where  a  certain  number 
of  aquare  leagues  is  granted  to  be  located  wlth- 


and  defines  the  location  of  tbe  grant 
The  oam  referred  to  by  tbe  plaintiff  were 

Einta  of  apeciflc  ranches,  plantations  or  place* 
ving  well  known  names,  and  the  boiudaries 
dealgnaled  in  the  act*  of  posseadon  Bscertalned 
their  actual  extoit  and  Umita,  and  hence  were 
controlUiig  when  the  question  of  titie  arose. 
"The  Juridical  possession  waa  condoeive  as  to 
the  boundaries  and  extent  of  the  land  granted." 
PI  3.  V.  Pieo.  72  U.  8.  8  WtH  586.  HO  [18: 
696,696]. 

The  Instruction  given,  that  ff  from  the  de- 
scriptions and  words  in  the  petition  and  wilt  of 
possession  the  Jury  could  not  definitely  locate 
tbe  boundnrlea  of  the  gran^  they  must  find  for 
the  defendant  1*  supported  by  several  explicit 
authcnitieB.  Li  CbnwnMsr  v.  Jbnloomm/,  8(^ 
U.  8. 18  Wall  480  (^:6»8],  It  waa  held  tiiat 
where  one  of  tbe  boundaries  was  so  uncertain 
tbat  it  coold  not  be  defined  or  dealgnated,  tbfr 

rnt  was  void.    The  same  mle  was  followed 
8euU  V.  United  Statea.  08  U.  S.  410  [SS: 
Ktbat 

wou!d"embrace  over '.seven  mlllioos  of  aorwi 
and  It  was  evident  lo  the  court  that  tbe  sur- 
veyor was  never  actually  on  the  ground,  and 
was  miataken  a*  to  the  locality  of  the  natural 
objects  on  which  be  relied  for  description, 
Tbe  claim  waa  rejected  for  uncertain^  of  de- 
scription. 

We  aee  nothing  In  the  chai^  of  which  the 
plahitlS  can  properly  complain. 

This  case  seems  to  have  been  very  perfunc- 
torily tried  and  discussed.  There  la  a  question 
whidi  tnay  be  enUtied  to  much  conslderatioii, 
whether  the  Nolan  title  has  any  validity  at  all 
without  confirmation  bv  ConKrcss.  The  Act  of 
July  S2, 16S4,  before  rorerred  to,  seems  to  imply 
that  this  was  neceasarr.  There  la  also  another 
Act  of  Congress  which  may  have  a  bearing  on 
tbe  raae.  We  refer  lo  the  Act  of  July  1,  1870 
""  ■  "  vhlch  another  grant  lo 
a  the  extent  of  eleven 


fourth  section  declares  "tbat  apon<ihe  adjust- 
ment of  said  claim  of  tbe  heirs  of  Qervacio 
Nolan,  according  to  the  provlsjons  of  this  Act, 
it  shall  be  the  duty  of  the  surveyor-general  of 
tbe  district  to  furnish  properlv  approved  plata 
lo  said  clatmaota,  etc.;  Avoided,  Tbat  when 
ootd   lands  are  ao  confirmed,  surveyed,  and 

S tented,  they  shall  be  held  and  lakan  to  he  in 
II  satisfaction  td  all  fnrlhn  daima  or  de- 
mands against  the  United  Stataa." 


,,G<x^e 


SvnaatM  CouBt  of  t 

WLeUier  tltto  proviaioa  nw  sot  Intended  to 
affect  the  eotire  claim  of  Nolan  for  ao;  ftraot 
«t  laodi  in  N«w  Mexico  may  be  a  *erioua  que*- 
lion.  WitluMii  atpmtini  any  optniim  m  the 
■iflject,  it  taffiet*  to  tag  Outt  tet  me  no  trror  in 
Msjtidffmmt  of  lie  Suprtme  Court  t^SveUt^ 
Mi,  and  it  i»  vur^or*  nfflrmtd. 


UHITED  STATES,  I^.  in  *i 
DEKKIB  OOBWIN  st  au 


IBea  B.  0.  Beporter'i  ed.  as-Oi.) 

Demand Jbr  Jitlfillvunt  cfamtraet,  when  neeet- 
mtrjf—nUieitnqi  ^tf—offitiat  eommtiniealioTi, 
OM  eiidena. 


I  Ubitkd  Statik, 


nldMaUoD,bemeeDtbefintdavof  JuIt.  1881. 
and  the  ISih  da;  of  Ju)y,  1889,  in  audi  <|u>d- 
tiUee  and  at  sucu  times  as  ttia  receiviog  oBlcor 


deliver 
[»  rHuirea,  not  ex* 
I  buTdeii  of  proof  ts 
emanil  fortlie  per- 
B  (aiian  or  rafiual 


L  In  an  action  byUM  UnlUd  BtaUa  opoQ 
«uoh  quantity  of  o« "  ■----    .-.  ...^ 

oeedlns  a  ■pedfled 
upon  tbe  ptatotlS 
forniRnce  of  thooi 
tojwrform. 

£  L.oiuirB  wittten  by  Um 

tborit;  to  ptiiclufle  oata.  t — — -_.. 

tlieieln,  tho  cootnotor  liad  tailed  to  deUrer  the 
-oala  under  hla  oontnutt,  and  anIboHty  Rranted  br 
theadjutant-aeoeraltomaketuob  purebaaM,  and 
4t»e  taM  that  tbajr  "mtrt  made,  aie  not  ovldenco  of 
a  dMuand  upon  tbeoonlnftor.  nor  of  luefa  default 
on  hta  part  aaioelTe  tbe  Untied  Btateaaeauae  of 
action agaliut  him  and  hbaurMiee. 

8.  Incompetent  and  Irrelevant  evidence  oanoot 
be  converted  Into  competent  and  relerant  ertdenoe 
«lmplj  because  It  li  contained  In  an  oOolal  oom- 
munlcatlot..  ^^  ^^^ 

Argvtd  Dae.  It,  1S8S.       Deeidad  FA.  i.  1SS9. 

Er  ERROR  10  Ibe  dnmlt  Court  of  the  United 
States  for  tbe  Western  District  of  Texas,  to 
teview  a  Judgment  in  favor  of  defendants  lo  an 
action  against  suietlee  In  bonds  for  the  faithful 
performance  of  a  contract.    Affirmed. 
Tbe  facu  are  stated  in  the  opiatoo. 
Mr.  Wm.  A.  Mftorr,  AuUt.  Atts-Om., 
(or  pl^ntiil  in  error. 
(Ho  counsel  appeared  for  defendants  In  error.) 


Jfr.  Jiutict  LaBftr  delivered  the  oi^nloD 
■of  tbe  court: 

On  tbe  ITtbof  Kovember,  lB8S,the  plainllfFs 
In  error  bronghl  suit  in  tbe  Circuit  Court  of  tbe 
United  Slates  for  tbe  Western  District  of  Texas 
against  the  defendants  In  error,  Dennis  Corwln 
and  John  Cardwell,  as  sureties  in  two  bonds, 
■one  in  the  penal  sum  of  $8,000.  and  the  ottier, 


and  tiiese  plalaUO*.  Phillips,  being  without 
the  Jurisdiction  of  that  court,  was  not  sued. 
Bv  one  of  these  contracts  Phillips  agreed  to  fui- 
Dtth  lo  the  qoartermsster'B  department,  United 
Stales  Army,  at  the  militarj  station  of  San  An- 
ionic, Tsxaa.  "mob  uusntity  as  mav  be  re- 
qnlred,  not  exceeding  In  all  1,000,OOU'  pounds, 
of  good  mercbanUble  oats,  .  .  .  ataeifpulated 
3M 


maj  require;"  and  by  the  second  contract  he 
agreed  to  furnish  lo  the  same  authorities,  at 
the  same  place,  such  quantity  as  may  be  re- 
quired, not  exceeding  In  ail  1,000.000  pounds, 
of  good merchenlable  com,  at  a  stipulated  price, 
between  July  1.  1881,  and  June  80.  1883,  upon 
like  terms,  a*  lo  quantity  and Umeof  delivery, 
as  in  the  case  of  the  oats. 

Tbe  petiiJon,  after  setting  out  tbe  material 
parts  of  both  of  these  contracts,  and  atsool  tbe 
bonds,  alleged  that  Pbillipe  "wholly  failed,  re- 
fused and  neglected  to  carry  out  any  one  or  all 
of  bU  stipulations  in  said  agTeementsi"  that,  aa 
a  result  of  such  failure  on  nis  part,  tbe  pUint- 
IQs  were  compelled  to,  and  did,  go  into  tbe 
open  market  and  purobase  large  amounts  of 
both  kinds  of  gmm  at  a  mucb  higher  price 
than  was  stipulated  in  said  contracts;  and  that 
plaiatigs  were  thus  subjocied  to  a  lew  oF 
f  II  .564.56,  for  which  sum,  orao  much  thereof 
aa  did  not  exceed  the  amounts  named  as  penal- 
tiee  in  the  bonds,  togeiber  with  Intereat  and 
costs,  etc.,  they  prayed  Judgment- 
Each  of  the  defendants  below  demurred  to 
the  petition,  and,  at  the  same  time,  trftvmed 
Its  allegations. 

August  24,  1864,  a  formal  stipulation  was 
Bled,  waiving  a  jury  and  submitting  all  mat- 
ters of  law  and  fact  to  tbe  court  On  the  fol- 
lowing day  an  amendment  to  tbe  petition  was 
filed,  alle^ngtbatonrheSth  day  of  July,  1881, 
demand  was  made  on  Phillips,  under  tbe  cm- 
tract,  forthedelivetyof  150,000  pounds  of  corn 
andalikequnalityof  oats.  IsauebeiogJoiiMi]. 
tbe  United  Stales  introduced  their  evUenoe, 
which  was  wholly  documentary,  and  consisted 
of  transcripts  of  various  original  pa(«n  depoa- 
Ited  in  the  Treasuiy  Department,  and  whicb. 
it  was  claimed,  was  relevant  to  ibe  case.  Tbe 
defeodaots  in  error  offered  no  evidence  at  aU. 
On  the  third  of  September,  1885,  the  coart 
overruled  tbe  demurrers  to  Ibe  pMition,  and 
upon  coDsideratlan  of  tbe  case  upon  Its  merits 
rendered  judgment  In  favor  of  tne  defendsnU 
in  error,  upon  the  ground  tbat,  under  tbe  con- 
Iracla  sued  on,  a  demand  upon  Fliillips  for 
tlieir  pet  Formaace  was  a  condition  precedent  to 
the  right  ot  action  on  the  bonds,  and  that  there 
bad  been  no  legal  evidence  submitted  showing 
that  any  demand  ever  bad  been  made.  From 
this  judfgmeot  the  United  Btaiea  sued  oul  llw 
writ  of  error  which  brings  the  case  her& 

The  burden  of  proof  was  upon  the  United 
States  to  show  tbat  a  demand  bad  been  made 
upon  Phillips  for  the  performance  of  each  of 
bu  said  amementa,  and  to  show  bis  rallura 
snd  refusd  to  so  perform  them. 

The  evidence  submitted  bv  the  United  Slates 
to  BsiabliHh  this  demand  and  refusal,  consisted 
of  several  letters,  of  different  dates,  written  by 
tbe  quariermasler  in  charge  of  tbe  depotat  Ban 
Antonio  to  tbe  Chief  Quartermaster  of  the  De- 
pariment  of  Texas,  for  authority  to  purcliaso 
certain  stated  amounts  of  oats  In  open  market, 
because  (as  was  alleged  thetein)  Pblllipe  bad 
failed  to makedelivenes  under  his  contract;  all 
189  U.S. 
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of  wUch  letten  were  referred  by  the  lut  nuned 
officer  to  the  Bdlntmiil-geiierB],  with  a  recom- 
meDdBtion  that   inch  autborl^  be  granted. 

The  adJataot-nDenl  ftpproved  tbesen 

and  the  pnrchasee  were  accordingly 


"  Office  Depot  Qiurtennaater,  V.  S,  Axvaj, 

••  Ban  Atnonto,  Texas,  Ang,  8. 1881. 
"Chief  Quartermaiter,  Department  of  Texaa, 
Ban  Anlonio. 
"Sir:  I  leepectfullf  request  authorl^  to 
purchase  40,000  Ibi.  of  oats,  !d  open  market,  the 
oontnctor,  Hr.  £.  P.  PbllUpe,  having  fatted  to 
make  dellTeries  under  bU  contract. 
"Tei7  respectfotlf,  jour  obmllent  serrant, 

"  L.  B.  CAMFBBUi, 

*'C»pt  4  A,  Q.  M.,  n.  a.  A,,  Depot  <J'r  M'r." 

(First  Indorsement.) 

"H'dq'r^  Dep't  of  Texas. 

"Office  of  Chief  Quart     

"San  Antonio,  Texas,  Aug.  3, 1881. 
"  Respectfully  referred  to  the  AdJ't-Oeneral. 
Departmentof  Texas,  recommending approTal 
of  this  request  In  accordance  wlih  article  1  of 
the  contract.  Mr.  Phtlllpe,  after  baring  had 
due  notice  by  requisition  from  the  depot  quar- 
* '— "«  furnish  certain quandtlea  of  grair 


requested  to  purchase  ia  open  market  as  abso- 
lutely needed  for  Issue  to  the  public  and  private 
untiMla  pertaining  lo  this  station,  and  tne  San 
Antonio  depot,  tad  will  last  about  tea  days. 
"(ffig'd)  Wm.  B.  Huqhxs, 

"Major  A  Chief  Q^master." 

(Second  Indorsement.) 

"Hesdquarters  Departmenl  of  Texas, 

"San  Antonio,  Aug.  8, 1881. 
"  Bespectfolly  referred  by  the  Commanding 
Oeneral  to  the  Chief  QuartennaBlcr  of  the  de- 


(Tblrd  IndoraemenL) 

"Headq^,  Depot  of  Texas, 

"Office  of  Chief  Qnarlennasler, 

"San  Antonio,  Texas,  Aug.  8,  "81. 
"Kcspectfully  referred  to  the  Depot  Quar- 
termaster, San  Anlonio,  inviting  attention  to 
preceding  indotsemeot. 

"(S-g-d)  W.  B.  HuoHM, 

"  Hajor  &  Chief  Quartermaster. " 

W«  agree  with  the  drcuit  court  that  tbe 
transcript  does  not  present  any  legal  evidence 
of  a  demand  upon  tbe  contractor,  nor  of  any 
■uch  default  on  bis  part,  as  to  give  the  United 
States  a  cauae  of  action  against  hlin  and  bis 
•uretiea.  The  order  of  the  receiving  officer  at 
San  Antonio,  requiring  the  oonttBctor  to  deliver 
IM  D.  &  U.  B.,  Book  SL  48 


the  oata  lo  the  quaotity  stated  and  at  the  time 
spedfled,  slioula  have  Iteen  produced,  or  its 
nonproduction  accounted  for.  The  letters  of 
the  Bc-Ung  guariermaster.  Captain  Campbell, 
apply  ing  Tor  authority  to  purchase  oaia.  Bud  ibe 
recommendation  t>y  Major  Hughes  lliot  tbe  a|>- 
plication  be  giknied,  only  prove  the  necessliy 
end  object  forsuchpurchase.  TheaBsenlouby 
Major  Hu^tea  that  the  contractor,  though  duly 
Doilfled  by  requisition,  had  failed  to  compi  v 
with  his  contract.  Is  nnsustalned  by  any  evi- 
dence of  any  Und.  Ho  mch  requisition  can  he 
found  among  the  papers,  nor  Is  any  reason 

Svta  tar  its  Donprodnctlon.  Neither  Is  It 
own,  except  b;  toe  tMie  aswrtion  referred  to, 
that  the  requuldon  ever  reached  tbe  contractor. 
It  Is  coolanded  by  tbe  counsel  for  the  Qot* 
em  meat,  that  this  assertion,  being  In  the  official 
communication  of  tbe  Chief  Quartemutater  dl 
the  Department  of  Texas,  is  Itself  sulDdeotaiHl 
competent  evidence  of  the  fact  We  do  not 
thiDk  that  the  authorities  died  support  tbe 
proposition.  They  presant  appiiCBtions  in  va- 
rious Instances  of  tbe  well  established  rule  that 
official  reports  and  certificates  made  contempo- 
raneously with  tbe  facte  slated,  and  in  tbe  reg- 
ular course  of  official  duty,  by  an  officer  hacing 
personal  knowledge  of  them,  are  admissible  for 
the  purposeof  provin^Buchfacts.  Manifestly 
the  design  and  meaning  of  this  rule  is  not  to 


because  it  is  contained  in  an  offl-.idi  c 
cation.  Had  the  ofQcer  been  testifying  under 
oath,  such  an  assertion  would  have  been  ex- 
duded  as  inadmiasible,  upon  (he  groiiDtl  that 
the  statement  itself  implied  tbe  existence  of 
primary  and  more  oriKinai  and  explicit  sources 
of  information.  C7t/ten  v.  [T.  a  45  U.  8.  i 
How.  243,  347[11:B57|;  Taylor.  Ev.  8^  891, 
8M;  Greenl.  Bv.  §§  82.  84.  Tbe  courts  bold 
this  rule,  nbicbhas  been  invoked,  to  be  limited 
to  only  such  statements  in  official  dorumeulsas 
the  officers  are  bound  to  make  in  tbe  rccular 
course  of  official  du^.  The  statement  of  ex- 
traneous or  indep^naent  circumstances,  bow- 
ever  naturally  they  may  be  deemed  to  liuve  a 


place  in  the  narrative,  is  no  proof  of  sucti  ci. 
cumsiances.  and  is  therefore  rejected.  Tay- 
lor. Ev.  g  705;  U.  8.  v.  B^fonl,  28  U.  S.  8  Pet. 
18  [7JS8B]. 

It  results  from  what  we  have  said  that  Ihera 
was  no  evidence  submitted  showing  a  demand 
by  tbe  United  States  under  the  first  contract, 
and  a  failure  and  refusal  by  Phillips  to  perform 
It.  As  to  the  contract  for  supplying  com.  It  is 
adtnitied  by  the  United  States  that  their  evi- 
dence in  support  of  their  claim  is  not  so  strong 
asintbe  case  of  tbe  contract  for  supplying  oats. 
The  ooly  evidence  touching  the  coutnict  to 
supply  com  was  certain  voucners  for  corn  ,)ur-, 
chased  outside  tbe  contract,  all  dated  Ii  tbr 
tatter  part  of  tbe  year  1881  aud  the  early  wrt 
of  1B83.  In  the  language  of  the  counsi-  for 
phdnllfts  in  error.  "We  find  no  correej  ind- 
ence,  nor  any  other  form  ot  documentary  evi- 
dence, tending  to  show  that  the  demanc  for 
performance  required  by  tbe  contract  toskt,iply 
—TO  had  heen,made  by  the  Government." 
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1.  If  a  person  aeada  his  pmpertr  within  ■  ]ut1i- 
dlcUOD  different  from  thM  «b«9e  be  raeldea.  he  Im- 
pliedly submit!  It  to  the  mica  uid  revulaUoD*  en- 
toroed  In  the  oountrr  where  he  plaoei  It. 

nfo.  148.] 
ai^mitted  Jan.  7. 1S88.    Dteidtd  FA.  4,  tS89. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  tlie  United  Statw  for  tbe  Ewlem  Dii- 
trict  of  Arkanus,  dismlediigaBalt  in  equity  to 
enjoin  tbe  Bole  of  property  and  to  enforce  a 
lien  thereon.    Affirmed. 
Tlie  facta  at«  stated  in  tbe  opinion. 
MeMTt.  J.  B.  Wblt^ker  end  D.  H.  Bayn- 
olda,  for  appeUanta: 
By  the  Laws  of  Arkansas  the  landlord'    " 


lien  for  rent,  he  takee  subject  to  the  lien. 
Knowledge  of  ihe  tenancy  Is  sufficient  notice  to 
the  purchaser  m  mortgagee  of  the  iien  for  renL 

Bmith  T.  Mtger,  3S  Afk.  600;  Yoimer  t. 
■Wkarion,  84  ArL  601. 

It  Is  not  necesaaiT  in  ArkansM  to  record  a 
leaee  to  give  a  landlord  a  lien  on  the  crop  for 

siiUth  y.  Xftrntr,  2S  Ark.  Oil. 

The  landlora  msyptuvue  tbe  produc«  oL 

rented  premises,  or  the  proceeds  thereof  in  the 
banda  of  parties  having  notice  of  the  lien,  «t 
any  time  within  the  stz  months. 

3r«ser  T.  Bloom,  87  Ark.  48;  Budty.  Let,  88 
Ark.  tSKi  Walton  t.  Johnton.  88  Ark.  787; 
£t(V  y.  £bunf,  87  Ark.  110;  HaUiday  v. 
BamOUm,  TS  U.  3.  11  WaU.  e«4(20:2I^i 
Ohi^*y.  Ett/ntr,  81  La.  Ann.  694. 

Oomtt  of  Justice  have  always  expounded 
and  executed  contracts  according  to  the  laws 
of  the  place  In  wblcb  tbey  are  made;  provided 
that  law  WHS  not  repugnant  to  tbe  laws  or  pol- 
icy of  iheir  own  oount^. 

Bank  (f  Aamaia  y.  EarU,  SB  U.  S.  IB  Pet. 
BIO  (10: 374);  Btory,  Ooofl.  L.  g  88. 

And  wbere  there  Ii  no  auch  lien  by  tbe  lawi 
tS.  tbe  State  to  which  tbe  property  goes,  liena 
by  the  laws  ot  the  pbce  from  which  die  piop- 
emoomei  wlU  be  enforced. 

Whan.  Ooafl.  L.  8  sai 


As  a  general  rule  a  penonal  contract,  with 
attendant  privOeeea  and  effects,  when  made  in 
another  State  wm  be  enforced  In  Louiriana, 
upon  a  movable,  according  to  the  Isz  Iom  ahi- 

TVne  V.  &ndf,  84  La.  Ann.  SOS. 
In  Louioiana  the  landlord  has  a  priril^e  on 
tbe  growing  crop  of  the  year  to  aecure  his 

Knox  y.  BooQi,  ID  Ia.  Ann.  100;  IhtftaiUkr 
WiUdnt,  1*  La.  Ann.  US;  K  8.  of  La. 
$3878. 

Notice  of  title  brought  home  lo  a  party  sup- 
plies the  place  of  rwistry  of  title. 

BmiOi  V.  LaaJkui,  10  La.  Aim.  066;  OniA 
y.  UU  Ondilort,  31  I*.  Ann.  841;  -tfqw  v. 
Simjfon,  91  La.  Ann,  0111;  JoAnsonT.  Tbeneau, 
3S  La.  Ann.  40S. 

Jf«Hr«.  ThomjM  J.  S«aua«s  and  F.  W. 
Compton,  for  appellee*: 

Where,  under  the  laws  of  one  State,  a  Ilea 
on  personal  or  movable  property  Is  created, 
either  by  contract  or  Matate,  and  tbe  property 
is  aftemarda  moved  into  anoUwr  State,  tbe 
laws  of  ibe  Stale  where  tbe  lien  was  created 
have  no  extraterritorial  foroe  except  by  comity: 
and  such  comity  ii  never  extended  b^  that 
other  State  when  it  would  Interfere  with  her 
own  policy,  or  be  detrimental  to  tbe  rights  of 
her  own  people. 

Whart.  Gonfl.  L.  gg  297,  884:  Story,  ConO. 
L.  ad  ed.  gg  8aa-«20a,  034,  S2S;  £m  V.  set  Ored- 
itort,  8  La.  Ann.  090;  Mtrritk  y.  Avery,  14  Ark. 
S70;  Omt*  y.  litrbiU,  08  N.  H.  88;  MeMahan 
Green.  U  Ala.  71;  Protott  y.  Wileoa:,  17 
Ohio,  809;  Earrieony.  Bterrp,  OIT.  8.  SCranch, 
389  {8: 104);  Bmith  y.  Union  Bank.  80  TJ.  S.  0 
Pet  OlS  (8: 313):  CammOl  t,  amwU.  0  Hurl.  A 
N.  738;  Bank  of  CAiBieothe  y.  Do(^.  S  Barb. 

8;  Baien  v.  Fotter.  0  Pick.  118. 

Mr.  Juetiee  Millar  delivered  thf>  oidnlon  of 
tbe  court: 

Sanh  Walworth,  tbe  appellant  in  the  ptee> 
ent  caae,  and  John  B.  Walworth,  who  died 
pending  the  suit,  said  Baiab  being  now  bis  ex- 
ecutrix, with  many  other  penoni,  are  com- 
plainants in  a  bill  in  chancery,  brought  in  tha 
CHrvult  Court  of  tbe  United  States  for  the 
£astem  District  of  Arkansas,  against  Joeepb 
L.  Harris  John  H.  Parkw,  Z:  T,  Carlton, 
Sarah  E.  Bryan,  and  otben. 

The  object  of  the  hill  was  to  wjoin  Carltoi 
from  proceeding  to  sdl  {Kopeity  conveyed  to 
bim  by  a  deed  u  traat  to  aecure  oertaln  debts 
due  l^  the  Bryana  to  J.  L.  Barria  A  Oo. 
Lemuu  0.  Brran  and  Joel  B.  Bi^wi  were  in 
budnees  at  Pobt  Chicot,  In  Chicot  Conntr,  Ar- 
kansas, ucder  the  partnerahip  designattoii  ot 
L.  C.  Bryan  &  Bro.  Tlie  main  oociipatioi> 
was  selling  goods  and  bovine  cotton,  hot  tbtj 
also  liad  seventl  cotton  piantatioiis  tmder  thefr 
control.  Among  otben  tbey  had  leased  bom 
the  hdrs  of  Boraoe  F.  Walworth  a  him  at 
Point  Chicot,  for  flve  years,  at  a  rentof  $5,600 
a  year,  running  from  January  1,  1S78,  to  Jan- 
uarr  1,1884.  AltliouKh  tlie  lease  was  executed 
In  the  name  of  Lemuel  C  Brvan  alone,  it  waa 
for  tbe  benefit  of  the  drm  ta  Bryan  &  Bro., 
and  It  went  Into  tbe  general  partnership  buai- 

Joaeph  L.  Harris  and  John  M.  Parker,  trad- 
ing aa  partners  nikler  the  firm  name  of  J.  L. 
129  U.  8. 


1888. 


WUWOBTH  T.  HabBIB. 


BanUft  Co.,  cotum  broken  In  the  City  o( New 
OrleftQi,  wera  tiie  correspoudentB  of  Bryan  & 
Bro.,  and  to  them  tbe  IkUs'  Ann  tmnamitted 
the  coitoD  nlsed  and  pniLliBaed  by  them  In 

During  the  pendency  ot  this  leue,  to  wit, 
on  December  V,  1881,  Bryan  &  Bro.,  being  In- 
debled  lo  Harrte  &  Co.,  snd  desiring  further 
accoinmodatloDs  and  Kdvancements  from  them. 


deed  of  trust  to  Z.  T.  C-.Tlton  of  the 

Coimty  of  Chicot,  In  Arkansaa,  Id  which  they 
coDTejed  to  him,  u  truBEee.  gnhstaQtiaUy  all 
their  properly  in  the  Stale  of  Arkansas,  and 
all  the  cotton  or  other  products  raised  or  gath- 
ered during  the  year  1881  on  the  plantaliona 
and  tracts  of  land  described,  nllb  about  200 
bales  of  cotton,  In  seed  lint  and  bales,  on  the 
tiUTi  ^"^^  Chicot  plantBttoD,  leased  from  die  heirs 
l"™"]  of  Walworth.  The  purposeof  this  conveyance 
was  declared  to  be  (o  secnre  the  payment  of  a 
debt  of  $36,000,  evidenced  by  notes  of  Brran  & 
Bn>.,  dated  at  New  Orleans,  La..  December  S, 
1881,  drawn  to  the  order  of  J.  L.  Harris  &  Co., 
and  payable  at  their  office  lo  that  city;  also 
any  advance  in  addition  to  said  notes  which 
Harris  &  Co.  might  make  to  Bryan  &  Bro., 
with  various  other  agreements  not  material  to 
be  mentioued  here. 

The  bill  of  the  oomplalnants.  except  the 
hdrs  of  Walworth,  consists  of  allegations  that 
Harria  &  Co.  bad  aodertalcen  that  out  of  the 


mid  Tarioua  sums  due  to  them.  The  heiia  of 
Walworthlnadditiontotbis  ietupthat.by  virt- 
ue of  tbe  lease  made  between  them  and  Bryan 
&  Bro.,  they  had  a  Den  on  the  cotton  raised 
each  year  on  the  Point  Chicot  plantation  for 
the  amount  of  the  rent.  $B.6O0  per  annum;  and 
farther,  that  by  virtue  of  the  laws  of  Arkansas 
they  had  the  landlord's  lien  for  rent  for  the 
same  sum  on  the  cotton  raised  on  the  planta- 
tion. They  also  alleged  that  this  cotton,  the 
rent  t)eing  unpaid,  came  to  the  hands  ot  J. 
L.  Harris  &  Co.,  who  disposed  of  it,  but  tbat 
th^  were  aware  of  the  existence  of  such  lien 
ana  were  bound  by  it. 

Thedrcnltcourt,  after  a  hearing  OD  the  bill, 
•luwer,  replication,  and  evidence,  dismissed  it; 
and  from  that  decree,  onlv  the  heirs  of  Wal- 
worth take  this  appeal,  ana  they  only  as  to  the 
qneatlon  of  their  right  to  recover  the  rent  for 
one  year  by  virtue  ol  a  lien  on  the  cotton  which 
came  to  tbe  hands  of  Harris  &  Co.  from  the 
Biyana  All  the  other  quee^ona,  therefore, 
which  were  raised  in  the  case,  as  it  was  origi- 
nally beard  and  tried,  are  eliminated  from  its 
ocmaideration  In  this  court. 

Tbe  Hen  bero  asserted  seems  to  be  founded 
upon  espreaslooa  contained  In  the  contract  of 
lease  and  upon  the  Statute  of  Arkansas  con- 
cenlnz  thelien  of  a  landlord.  The  only  clause 
in  the  Tease  referring  to  a  lien  is  the  following; 
"And  it  Is  further  understood  tbat  the  lessor 
■ball  have  hisUen  on  the  crop  for  the  security 
■nd  payment  of  hia  tent,  asset  forth  Intbb 
lease,"  Thla  reference  to  what  is  set  forth  In  the 
leaae  means  the  amount  of  tbe  rent  and  tbe  time 
Inui  of  its  pKvDtent,  and  the  language,  tbat  "The 
'  lesaor  ahdl  have  bla  Uen  os  tbe  crop,"  evidently 
refers  to  the  lien  which  the  statute  gtvee.  So 
that,  ftfteraQ,  it  la  the  lien  given  1^  the  Statute 

mv.s. 


cotton  transmitted  I^  Bryan  &  Bro.  to  tbe  de- 
fendants, Harris  A  Go.,  white  that  property 
remained  in  tbe  Slate  of  Arkansas;  and  It  Is  at- 
tempted to  aid  the  argument  in  this  case,  which 
holds  Harris  &  Co.  liable  for  that  lien  on  the 
cotton  received  by  them,  by  the  allegation  that 
they  knew  that  it  came  from  the  Point  Chicot 
plantation,  and  knew  the  rent  was  unpaid,  and, 
therefore,  bad  knowledge  of  the  existence  of 
the  lien.  This  knowledge,  however,  or  even 
notice,  is  not  sustained  by  the  evidence. 

The  plainiifTs,  in  tbelrbill,  allege  tbat  Harria 
&  Co.  must  have  knownof  this  lien,  for  two 
reasons:  firtt,  tvecauae  they  had  paid  the  rent 
(or  two  previous  years  to  tbe  heirs  of  Wal- 
worth; and  leeond,  because  the  lease  between 
the  heirs  of  Walworth  and  Bryan  &  Bro.  bad 
been  Id  tbdr  bands  for  a  short  time,  so  that 
they         


ris  &  Co.,  BO  far  as  it  Is  responsive  to  these  al- 
legations, must  be  taken  as  evidence.  In  re- 
gaid  to  the  pavmeat  of  the  rent  for  the  two 
years  mentioned,  he  says  that  he  simply  paid  it 
upon  the  order  of  Bryan  &  Bro.,  out  of  funds 
of  theirs  in  his  bands,  as  lie  would  have  paid 
any  other  order  of  theirs,  and  without  any 
knowledge  as  to  tbe  nature,  character  or  extent  [861] 
of  tbe  lien,  or  that  the  rent  wasa  lien  on  cotton 
in  his  bands.  As  regards  the  possession  of  the 
lease  referred  to,  he  says  that  they  {Harria  & 
Co.)  did,  at  one  time,  lo  tbe  year  1880,  which 
Is  over  a  year  previous  to  the  crop  on  which 
the  lien  is  now  claimed,  have  this  lease  In  theli 
possession;  that  it  was  deposited  with  them  by 
nne  Whitaker,  who  claimed  to  have  an  interest 
the  lease,  as  collateral  security  for  a  loan  of 


any  further  attention  on  th^  part 

This  statement  is  confirmed  bf  the  answer, 
which  is  also  under  oath,  of  Joel  £,  Bryan,  the 
suTvivJDg  partner  of  Bryan  &  Bro.,  the  other 
brother,  Lemuel  having  died  befoti-  the  trial. 
HesaysLhatL.  O.Bryan  &  Bro.  shipped  of  the 
cotton  grown  on  tbe  Point  Chicot  plantation 
in  the  year  1881,  467  bales,  all  of  which  was 
shipped  to  their  own  account  to  J.  L.  Harris 
&Co.,  to  be  hy  them  sold  as  cotton  factors,  and 
the  proceeds  applied  to  the  payment  of  advanc- 
es made  to  their  firm  t^  Harris  &  Co.,  and,  re- 
ferring evidently  to  tbe  question  of  the  lien 
stated  in  tbe  bill  to  be  impressed  on  said  cotton, 
savs  that  it  it  was  impressed  with  anything  be- 
siae  the  shipping  brand  of  his  firm  he  did  not 
see  it;  that  the  whole  of  said  cotton  belonged 
to  the  fnn  of  Bryan  A  Bro.,  taken  in  the  reg- 
ular course  of  business,  and  that  the  last  ship- 
ment, madeontbelflthdayof  December,  1881, 
was  sold  a  few  days  thereafter,  and  an  account 
of  sales  rendered  by  Hanis  &  Co. 

There  is  no  evidence  trom  any  quarter  contra- 
dictlnc  these  sworn  answenof  J.  U  Harris  and 
Joel  E.  Btyan:  and  we  therefore  think  tbat  it  Is 
MlablulMd  Out  Hanif  A  Oo.  knew  or  had 
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DOiice  of  aoy  lien  la  favor  of  the  Walwortli 
boln  for  Ibe  rent  upon  the  cotton  received  bj 
them  in  the  test  days  erf  these  transactions. 

It  is  also  apparent,  frtxn  ftll  this  testimony, 
that  the  cotton  wai  ihipped  br  Bry«n  &  Bro. 
tu  Harris  A  Co.,  at  New  Orieau,  u  the  prop- 
ertj  of  the  former,  and  was  received  and  for 
the  first  time  came  under  the  control  of  the 
latter  on  landing  at  that  place;  and  that  tlwyre- 
celved  it  without  aoT  other  ohlliratlon  lo  ac- 
count for  the  rent  of  the  Fdnt  Chicot  plants- 
[8621  t'(>n,  or  an;  other  Uen  upon  It,  except  such  as 
would  arise  from  the  fact  that  such  a  Uen  ez- 
hted  in  Arkanus  as  between  Bryen  &  Bro.  asd 
the  Walworth  heirs. 

The  laws  of  the  two  States  diiter  from  each 
other  OD  this  subject.  The  Statute  of  Arkau- 
mt  Is  found  in  the  BeiriMd  Statutes  of  that  State, 
of  1881,  In  the  follonfng  words: 

"Sec  44X8.  Every  landlord  shall  have  alien 
upon  the  crop  grown  upon  the  demised  prem- 
ises In  any  year  for  rent  that  shall  accme  for 
■uch  ye«i,  and  such  lien  shall  continue  for  six 
months  after  such  rent  ihsU  become  due  and 
paTOhle." 

This  wBS  in  force  when  these  transactloni 
took  place. 

There  are  also  other  provisions  for  the  en- 
forcement of  this  lien,  wfalchlt  Isnotueoeeaary 
to  embody  here. 

The  Revised  Code  of  Louidana,  arts.  STOO 
and  37DB,  limits  the  rightof  pledge  of  the  letsor 
of  real  estate  to  the  "'movable  effects  of  the 
lessee  which  are  found  on  the  property  leased," 
and  "in  the  exercise  of  this  right  the  lessor  may 
seize  the  objects  which  are  subject  to  It,  before 
the  lessee  takes  them  away,  or  within  fifteen 
days  after  they  are  taken  away,  if  they  continue 
to  he  the  property  of  Ibe  lessee,  and  can  be 
fdentlfled.''  By  the  Session  Act  of  1874,  page 
114,  it  la  oiacted  as  follows: 

''Sec  S.  That  when  any  merchant,  factor, 
or  other  person  ho*  advanced  money,  imper^, 
or  supplies  on  coUon,  sugar,  or  other  agricult- 
ural products,  and  the  same  has  been  coo- 
elgned  to  him  by  ship,  steamboat,  vessel,  ratl- 
road,  or  other  carrier,  the  said  agricultural 
products  shall  be  pledged  lo  Ibe  consignee 
thereof  from  the  time  the  bill  of  lading  thereof 
shall  be  put  In  the  mall  or  put  into  the  posses- 
sion of  Out  carrier  for  Its  transmission  to  the 


fident  to  hold  that  when  they  recetred  It  In 
New  Orleans  they  received  itunder  such  rights 
and  limitations  as  the  Laws  of  Louisiana  con- 
ferred upon  them  In  that  regard. 

The  question  here  presented  of  the  confiicl- 
Ing  rights  of  parties  claiming  property  under 
the  laws  of  two  different  States,  esich  of  which 
sustains  the  claims  of  the  party  residing  In  It, 
Is  not  a  new  one  in  this  court  The  case  of 
Green  v.  Fob  Buikirk.  72  TI.  8.  6  Wall.  807 
[18:  699],  seems  to  decide  the  present  one  by 
the  principles  which  It  lays  down  and  the  an- 
alogy of  the  two  cases  in  regard  to  the  facta. 
That  case  wu  twice  before  thli  oouit  for  con- 
sideration. 

It  appeared  that  Batea.  a  dtisen  of  the  State 
of  New  T(^  ma  ttae  owner  of  certain  safes, 
714 


which  he  sent  from  that  State  lo  the  Ctty  of 
Cblcaeo  in  the  State  of  minds.  On  the  third 
day  of  Noverober,  1807,  Botes  executed  and  de- 
livered, in  the  Olty  of  New  Tork,  to  Van  Bus- 
kirk  and  othen,  a  chattel  mortgage  on  these 


of  Bates,  sued  out  a  writ  of  atladiment  In  the 
prmer  court  of  minds,  and  caused  it  lo  be 
levud  upon  these  safes  In  Chicago  as  the  prop- 
er^ of  Batee,  No  record  had  been  made  at 
this  time  of  the  mortgage  In  the  Slate  of  Illf- 
ods,  nor  had  the  pijasesslon  of  (he  property 
been  ddlvered  under  It.  Qreen  recovered  a 
Judgment  In  the  attachment  suit,  and  bad  the 
safes  told  lo  satisfaction  of  Us  debt.  He  waa 
afterwards  found  in  New  Tork,  of  which 
State  oil  three  of  the  parUea  named  were  dU- 
sens,  asd  was  tbera  sued  by  Tan  Buekirk  for 
the  value  of  the  safes.  Oreen  pleaded  the  pro- 
oeedlngs  In  the  Uioob  Courts  m  bar  of  the  ac- 
tion, but  this  idea  was  overruled.  Tbedeciflloit 
was  afflrmed  try  the  Oouit  of  Appeals  of  New 
Tork,  from  which  Judnient  Oreen  took  a  writ 
of  error  to  this  court  It  first  came  under  con- 
sideration her({on  a  motion  to  dismiss  for  wsnt 
of  Jurisdiction;  trot  it  waa  held  that  the  ques- 
tion of  the  rlgjit  of  Oieen  lo  sdze  the  proper^ 
under  Us  attadiment  must  be  d^ermlned  t^ 
the  Law  of  niinols,  where  the  property  waa 
when  so  adzed,  and  not  by  the  Law  of  New 
Tork,  and  that  the  court  of  appeals  bad  re- 
fused lo  give  to  the  Judgment  of  the  tllinoia 
Court'lhe  full  falih  and  credit  to  which  it  was 
entitled  as  a  Judicial  procceedlng  of  the  conrts 
of  that  Stale. 

The  Inquiry  of  course  Involved  more  or  less 
the'questfon  of  the  effect  of  those  procedings, 
but  as  the  case  was  only  before  tike  court  on  a 
motion  lo  dismiss  for  want  of  juriadiction,  ft 
had  to  come  up  aflerwards  to  be  heard  on  its  r3<t41 
merits.  On  the  tnoUon  the  oourt  eonddered 
very  fully  the  much  cotttrorerted  princkile  as 
to  the  extraterritorial  effect  of  laws  ailing 
the  title  or  liens  upon  the  property  in  one  State 
when  that  property  waa  cairied  away  or  be- 
came the  subject  of  litigation  in  another  Stale: 
and  while  It  was  seen  t&tln  many  cases  ft  had 
been  held  that  a  court  of  one  State  would  give  - 
effect  to  the  law  of  domicil  of  another  Slate,  H 
was  said: 

"But  after  all,  this  is  a  mere  prlndple  (tf 
comity  between  the  courts,  which  jdmA  give 
way  when  the  statntee  of  the  country  where 
property  is  situated,  or  the  ealabllshed  policy 
of  its  laws  prescribe  to  lie  courts  a  differeot 
rule.  The  learned  comraeDtator,  already  re- 
ferred to  (Story  on  Conflict  of  Laws,  ^  890),  in 
speaking  of  the  Law  In  Louisiana,  which  givea 
paramount  title  to  an  attaching  creditor  overa 
transfer  made  In  another  Stale,  which  Is  the 


No  01 


n  seriously  doubt  t. 


tent  for  aoy  State  lo  adopt  such  a  rule  In  Its 
—    ■    ■  •  ■'         'nee  it  baa  p  '    ■  '    '" 

-- ,    ,._ty,  personal ._.     . 

within  lis  territorial  llmita.  Nor  can  such  a 
rule,  made  for  the  benefit  of  Innocent  pui- 
chaseis  and  creditors,  he  deemed  joally  open 
to  tbereproach  of  bdiw  founded  fn  a  narrow 
or  a  selmh  polity.'  Agidn,  be  says:  'Every 
nation,  having  a  right  to  dispose  d  all  Ibe 
property  actually  dtuated  within  il,  has  {as  has 

in  D  s. 
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irften  been  uld)  a  right  to  protect  Iteelf  and  it> 
dtizeiu  agvlnit  tbe  Iseqnnltlie*  of  foreign  laws, 
which  are  hijurlous  to  their  iDteresls.' " 

Tlie  coDrt  ibo  died  with  approTsl  the  fol- 
lowing language  (Kctlon  S8S)  from  the  same 
authonty: 

"The  moDidpal  Iitb  of  a  coonti;  hare  no 
force  beyond  ita  territorial  Umlta,  and  when 
another  govemmeat  permits  tbtM  to  be  carried 
into  effect  nithlo  her  Jarisdtctlon,  the  doea  ao 
upon  a  principle  of  comity.  In  doing  lO,  care 
must  be  taken  that  no  injury  la  inflicted  upon 
her  own  citizeoB,  .otbemiae  Justice  would  be 
aacrificed  to  comity.  .  .  I(  i  person  sends  tiis 
property  within  s  jurisdiction  different  from 
that  where  he  resides,  he  Impliedly  submits  it 
to  tbe  rulea  and  regulalions  enforced  In  Ibe 
country  where  he  places  iL"  See  also  Olivitr 
T.  Tamut,  2  Mart  N,  S.  DS;  128  U.  S.  46» 
[ante,  491] 

When  the  ease  of  Ontn 


agaia  came  before  this  cooit  on  its  merits,  71 
U.  8.  7  Wall.  189  [IH:  109],  Mr.  Justice  Davis, 
in  delivering  the  opinion,  said,  in  reference  to 
this  question  of  the  conflict  of  rights  under  tlie 
laws  of  different  Statea,  which  were  tbemaelTea 
In  conflict: 


absoiuto  right  to  have  mch  transfer  respectedi 
and  it  ia  only  on  a  principle  of  comity  that  It 
is  erer  allowed.  And  this  principle  of  comity 
always  yields  when  the  laws  and  poticr  of  tbe 
State  where  the  property  la  located  bas  pro- 
•cribed  a  different  rule  of  transfer  with  that  of 
the  Btale  where  tbe  owner  lives." 

The  same  principle  Is  reasserted 
B.  1.  Lecomotim  Workt,  fl8  U.  S.  6M  . 

That  waa  a  case  wbcre  the  Rbode  Island 
company  had  delivered  to  Conant  A  Co.,  who 
were  contractors  on  a  railroad  In  Illlnois,  a 
locomotive  engioe,  under  an  instrument  in 
writing  which  tbis  court  construed  to  be  a  lease. 
By  the  Laws  of  Illlnoia,  to  which  this  engine 
was  carried,  micli  lease  or  title,  whatever  it 


transfer  of  property  within  Ha  limits,  end  that 
whoever  sends  property  to  it  Impliedly  sub- 
mits to  the  regulations  oonceming  ita  transfer 
in  force  there,  although  a  different  rule  of  L^aBJ 
transfer  prevail*  In  the  Jurisdiction  where  he 
re^ea.  He  has  no  abaofute  right  to  have  the 
transfer  of  property,  lawful  in  that  Jurisdic- 
tion, reapeciod  In  the  eourla  of  the  Stale  where 
it  Is  found,  and  It  is  only  on  a  principle  of 
oomi^  that  ft  is  ever  allowed.  But  this  prin- 
ciple yields  when  the  laws  and  policy  of  tLa 
'-"-T  State  conflict  with  those  of  the  former." 

The  principle  here  asserted,  which  is  clearly 
applicable  to  the  case  before  us.  Is  supported  br 
reference  loautbontleain  tbooe  opinions  whicn 
we  tbinh  are  conclusive.  At  all  events,  the 
casea  tbemselve*  are  conclusive  upon  this 
court,  and  upon  tbe  rights  of  the  parties  to 
ibia  suit 

Tbe  decree  of  the  Circuit  Court  dismissing 
the  bill  la,  therefore,  a^rmtd. 
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d  In  Henag  v. 
SM  [28: 1008]. 


was  of  no  av^  aa  against  sabsequeol  creditors 
when  the  property  was  found  in  lliat  Stale,  un- 
leia  It  was  properly  iworded  tltere.  No  such 
lecoid  being  made  of  the  Instrumeot  under 
which  Conant&Co.beld  it, the  engine  was  seized 

Sr  allachment  against  that  firm  and  sold  lo 
erver,  the  plaintiff  in  error  In  tlds  court  In 
the  following  language,  taken  from  the  opin- 
ion In  that  case,  the  doctrine  is  reiterated  that 
tbe  qoestion  must  be  determined  t^  the  Laws 
tf  niinois  where  tbe  property  was  found  and 
aoid,  and  not  by  the  Laws  ttf  Rhode  Island 
where  the  lease  or  Instrument  of  conveyance 
was  made: 

"It  was  decided  by  this  court  In  Qmn  t, 
Van  BvMrk.  72  U.  B.  6  WalL  807  [18:  SBS], 
74  U.  a  7  Wan.  189  [10: 109],  that  the  liability 
of  piOMTly  to  be  avid  under  legal  process,  is- 
aning  bom  Oe  conits  of  the  State  where  it  is 
rituidedj  arnst  be  determined  by  the  law  tl 

rather  tluji  that  of  the  jurisdiction  when.  . 

OwnatUvea.  Ttieaedecmonarest  onthegroimd 
that  erery  State  has  the  right  to  regulate  the 
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Orifinal  inventor — pateni  far  machine  and 
prooeH — TeAtn  maeaine  it  aik  infUngement— 
liberai  wnstmUion — knoun  equivalent. 


u  u  wbole.  eotlrelr  Dew,  Bilniba- 

which  employ  lubnaDtlaUjr  the 

oaooompUsh  the  same  result  are  In- 
altboun  the  nibaequeat   maohlne 


are  oonbliied^jnOTided  each 


lined,  pn 
IdoniCli 


__ reoetved  a  patent 

macblne  ii  an  lotrlntaraent  la 
of  tbe  ^ior  inaohiiie 


propdr  uqulvaieat  for  tbe  cor- 
ifan  ID  the  prior  maehtuei  and 

SInc  maobln 
dlseiait  i 


ibetanUaiu' ihe 
lepaUmtod  Dw 


tbe  IntriDatnv  maobtne  are  subetanl 
Kine  meoos  as  thoeeemploiredln  the  pate 

ohlDe,ttiepBtaitihoDldieoelTea  liberal .._ 

tton,  wtieca  ihe  patentee  was  tbe  plooeer  in 
eonsCruotloii  ot  suob  a  nuwliine. 

i.  'Die  meonlDK  ttf  tbe  term  "knotni  egnlralent" 
In  Teferenoe  to  a  pkwteer  maobine  Is,  a  Enown  ila- 
noe,  used  a*  asulatltuta.  and  wU6b  affeots  ttta 

""  [No.  166.] 

Argvei  Ja^   '',  1883,    Dteided  FA.  i,  1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  SUtea  for  the  District  of 
Uasaachusetta,  in  dtsmlgdng  a  suit  In  equity 
for  the  llnfringement  of  letters  patent  for  an 
Improvement  \a  machines  for  sewing  buttona 
on  fabric*.  Betemd. 
Reported  below,  28  Fed.  Rep.  844. 
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The  facta  are  stated  In  the  oplulan. 

Mr.  Benjanln  F.  nmrston,  for  appel- 
Isnts: 

Tlie  oiiglDal  Inventor  wtU  have  a  right  to 
treat  aa  InfilDgerB  all  who  nuke  machtuM  opei^ 
sting  on  the  aame  prlodplea,  and  perfonnltig 
the  aame  fuuctiona  by  aDaiogoue  meana  or 
equivalent  combitiatloiia. 

C/iicagc  d  y.  W.  B.  Oo.  v.  Sagbt,  »7  U.  8. 
656  (24: 10IH)i  Oleugh  ▼.  Barkm;  106n.  S.  167 
(87: 184);  Ihiff  v.  Sttrline  i^mp  Cfa.  107  U.  8. 
639(27:518);  Cotuplidaied  Suftty  FoJM  Oo.  t. 
Oroitv  Sleam  Oav^  A  Taiw  Co.  118  U.  8.  ISQ 
(28;Wt9);  Am.  WMi  Oo.  t.  Lombard,  4  Cliff. 
(S07:  2»«nAom  t.  Kimbaa.  17  Fed.  Rep.  SIO: 
Fnftisd  Nidul  Oo.  v.  And/eftm,  16  Fed.  Rep. 
745;  Tiighman  T.  Proctor,  103  U.  S.  708  (36: 
279);  T!bZWg>Aon«C;MM,lS6U.S.l(&l:8^. 

Me»»rt.  J.  E.  U»yB»dler  and  OeorK*  E. 
Smitb.  forappellee: 

Detendanfa  macblne  doea  not  IntHnge.nnleaa 
It  contains  all  the  elemenU  of  the  Money  com- 
blnatioD.  or  (heir  equivalents  or  Bubsututes, 
irithin  the  meaning  of  the  patent  law. 

Prouty  V.  Rvggta.  41  U.  8.  16  Pet.  841  (lOi 
985);  Eamet  v.  Goifrey.  68  U.  8.  1  Wall.  78 
(17:647);  Jhtniarv.  Mwrt,  94  C.  B.  187(24: 
84);  Oage  t.  Eerring.  iff!  U.  8.  640  {27:  601); 
Gould  V.  Beet,  83  U.  8.  16  Wall.  187  (31:39); 
Mtiivrray  v.  Mail&ry,  111  D.  8.  108  (28: 866); 
QUI  V.  WelU,  89  U.  8.  22  WaU.  1  (32: 699); 
Brgvtn  t.  DavU,  116  U.  8.  337  (39:659);  Bar- 

Stttl  T.  EaU  Sqft  it  Lode  Co.  114  U.  8.  680W: 

The  stttchiog  mecbaolsms  ate  substantially 
and  radically  duterenL 

Fay  V.  CoTdffman,  109  U.  &  408  (37:979); 
Utiion  Waier-MeUr  Co.  v.  Diiptr,  101  D.  8. 
833  (2S:  1024). 

The  scope  of  letters  patent  cannot  be  en- 
larged by  tbe  language  used  in  other  parts  of 
the  speciflcatloo. 

LAigh  Valley  33.  Oo.  t.  Melhn,  104  V.  8.  US, 
118(20:639,641);  Watem  EUeMe  iffg.  Oo.f. 
Anionia  Bram  A  a>pper  Co.  114  U.  8.  447  &»: 
210). 

Reaulta 
mechanism  or  comhinationa  of  mecl 
accomplish  results. 

Seymour  ».  Otbone.  78  IT.  B.  H  Wall  618 
(20: 88);  VBemy  t.  Mart,  S6  U.  S.  16  Bow. 
119  (14:601);  Bv.rr-v.  Oowperthwait,  4  Blatchf. 
18S-1B7;  .int.  Fin  Co.  t.  Oakviae  Co.  8 
Blatchf  IBO;  FuOir  y.  Tentttr.  94  tt.  8.  388 
(24:103);  Wemery.  King.MTJ.  8.380(24:614); 
Com  t.  Brmem,  69  U.  8.  S  Wall.  830,  826  (17: 
817):  Union  Pi^  Bag  Machine  Oo.  t.  JVurpAy, 
87  U.  8.  130,  135  (34:  986,  986);  Worden  t. 
aearli,  121  U.  8. 14,  38  (8():  868,  856):  Sharp 
y.  BieU7ter,U9  D.  S.  881  ffl0:607);  Griw  t. 
Wilt.  130  t.  8.  418  {80: 7lffl;  ftiow  v.  Lake 
Shore  AM.  8.  S.  Oo.  131  U.S.  617  (80: 1004); 
.  Bieetrio  B.  B.  Signal  Co.  t.  OM  B.  Signal  Oo. 
114  U.  &  87  (29:  86). 


This  la  a  suit  In  equity,  thought  November 
6,   1882,  in  the  Circuit  Court  of  tbe  United 

States  for  the  District  of  Massachusetts,  by  the 
Morley  Bewing  Machine  Company  and  tie 
Morlef  Button  Searing  Mac! line  Company 
against  Charles  B.  Lancaster,  fot  the  alkgcd 
71f 


infringement  of  letters  patent  Ko.  330,860, 
granted  January  4, 1881,  to  James  H,  Morley, 
B.  8.  TVS,  and  Henry  E.  Wllklns,  on  the  in- 
vention of  said  Morlev,  on  an  application  filed 
June2S,  1880,  for  an  unprovement  Id  mai^hinea 
for  sewlnK  buttons  on  fabrics.  The  machine 
of  tbe  deKodant  is  constructed  In  accnidance 
with  the  description  contained  Id  letters  patent 
No.  268,869,  granted  November  28,  1882,  to 
Joseph  Hatbisoo,  William  D.  Allen,  and  C. 
B.LaDcaster,ontlieinTeDtlonof  said  Mathison, 
for  improvemenlain  machinea  for  securing  but- 
tons to  material,  on  an  application  filed  August 
1,  IBtia. 

The  apeclflcatlon  of  the  Morley  patent  saya: 
"My  invenlion  consUls  in  mechanism  for  auto- 
mancally  sewing  abank  buttons  on  to  fabrics, 
shoes,  etc.,  and  uie  objects  of  my  Invention  are 
to  form  a  double-threaded  siiteh  on  the  top  side 
of  the  material  being  sewed  upon,  tronsveisely 
to  the  direction  of  feed,  and  on  the  reverse 
sideof  the  materialtwoporellet  lines  of  stitches 

right  anglea  to  tbe  first  named  ones,  to  make 


_..._.,  _  . 'crence  lo  twenty- 
four  figures  of  drawings,  tbe  mecbanical  means 
used  by  the  patentee  to  perform  the  mechanical 
operations  described.  The  specification  then 
proceeds:  ''HsTing  thus  descnbed  tbe  machine  rggei 
and  constructions  set  forth  in  the  drawings,  I 
wish  it  to  be  uoderslood  that  the  same  is  only 
one  of  different  mecbaniama  wbicb  I  have  con- 
templated, and  which  may  be  effectually  em- 
ployed for  carrying  out  the  main  feature  of  my 
invention,  to  wit:  tbe  automatic  mechanic^ 
■ewing  of  buttons  to  a  fabric.  Thus,  different 
means  may  be  adopted  for  carrying  the  thread 
through  tbe  eye  of^  the  button  into  the  fabric, 
as,  for  Instance,  passing  the  booked  needle 
through  Bald  eye  to  a  position  to  seize  tbe 
thread  from  the  straight  needle,  or  form  a  suit- 
able carrier  and  then  draw  the  loop  down 


■hutUe  or  needle  {thread,  or  the  eye-pointed 
needle  roay  be  used  la  connection  with  a  loop 
spreader  txiA  shuttle  for  carrying  a  thread 
through  tbe  loop,a  stogie  thread  or  two  threads 
being  uaed.  It  wHl  furtberbe  understood  that 
wires  may  be aometimes  substituted  for  threads, 
and  that  other  feed  mechanisms  may  be  em- 
ployed, tbe  needkt  moving  with,  but  not  con- 
troulni,  itbe  fabric,  as  in  the  construction  dfr 

There  are  elghteoi  claims  la  tbe  patent,  only 
four  of  which  are  relied  upon  by  the  plaintlfEs 
namely;c1aimBl,2,  8, and  IS,  which  areas  fol 
fows:  "1.  Tbe  combination.  In  a  machine  foi 
sewing  shank  buttons  to  fabrics,  of  buttou- 
foeding  mechanism,  appllancee  for  paasing  t, 
thread  through  the  eye  of  thebuttons  and  lock- 
ing the  loop  to  the  faoric,  and  feeding  mechan- 
ism, Bnbetantially  asset  forth.  2.  The  combi- 
---'--    '-- machine  for  sewing  ahank-battons 


fully  to  positions  to  permit  the  needle  to  poaa 
through  the  eye  of  each  button,  and  means  for  ' 
locking  tbe  loop  of  thread  carried  by  tbe  needle 
to  secure  the  button  tothe  fabric,  eubataotially 
as  set  forth."  "8.  The  combination,  to  a  ma- 
129D.8. 
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cUne  for  wwIdk  buttons  to  fHbrica,  of  button 
feeding  and  hwIde  appltencea,  substantially  aa 
!l  fonh,  and  fee^g  appliance*  and  operaliug 


mecbantsm  wberebr  the  feeding  devices  are 
n»ved  alteroalely  detent  distances  to  all«r 
nate  abort  button  stitcbes  with  long  Mltebes  be- 
tween the  buttons,  m  apecifled.'*  "18.  The 
combtnatton,  wltb  button-sewing  appliances, 
of  a  trough,  appliances  for  carrjHDg  the  but- 
tons BuccrasivelT  from  the  trough  to  the  sew- 
ing devices,  ana  mechanism  for  operating  said 
appliances  and  sewing  devices,  as  set  forth." 
Ttie  defendant's  machine  is  known  as  the  Lan- 
caster machine. 

The  Hwlef  machine  oontalna  and  is  msde 
up  of  three  main  group*  of  instrumentalities: 
(1)  mechanism  for  nolding  the  buttons  in  mass, 
and  delivering  them  separately,  in  proper  posi- 
tion, over  the  fabric,  so  that  tber  may  be 
attached  tolt  by  the  sewingandstltoUng  mech- 
anism; (8)  the  stitching  mecbanlsm;  (8)  the 
mechanism  for  feeding  uie  fabric  along,  so  as 
to  apace  tbe  idtcbea  and  consequently  toe  bu^ 
tons  when  sewed  on. 

In  the  butiOD' feeding  mechanism,  there  Is  a 
hopper  containing  the  buttons  In  mass.  Tbe 
prmclpal  use  of  the  machine  is  to  sew  buttons 
on  to  the  uppers  of  Inittoned  boots,  and  tbe 
button  designed  to  be  used  la  one  having  a 
round  ball  affixed  to  a  shank,  which  termlnatee 
In  an.eve.  On  the  bottom  of  tbe  hopper  Is  a  hop- 
per valTe,  which  picks  out  Ihe  buttons  one  by 
one  and  delivers  them  into  an  inclined  trough. 
This  trough  ha*  a  V  shaped  groove  along  its 
bottom,  midway  between  its  does,  and  the  but- 


necessary  to  turn  them  over,  bo  [hat  the  eyes 
will  lie  In  the  groore  while  the  bodies  of  the 
buttons  occupy  the  trough.  The  contrivance 
for  accompliuilngthlscondsts  of  a  flexible,  coT- 
rngatad  atrip  of  metal,  Iving  over  the  lop  of 
the  trough,  and  oscillated  by  proper  machinery, 
which  m  contact  with  the  bodies  of  tbe  but- 
tons, will  roll  them  over  so  that  their  eyes  will 
lie  in  the  groove.  Ailer  the  buttons  are  Ihns 
arranged,  they  slide  down  the  trough,  being 
aided  to  do  so  by  a  larrtng  motion  imparted  to 
the  latter.  When  tn^  arrive  at  it*  lower  end, 
which  ti  bent  so  as  to  be  nearly  vertical,  they 
Uo  with  their  beads  towards  the  front  of 
the  machine,  that  la  the  aide  farthest  from 
tbe  driving  policy.  In  one  modiflcation  oftbe 
machine,  tbe  bottODi  are  held  in  tbe  trough  by 
n  bnttoD-wheel,  which  Is  mounted  on  avotlcal 
axis,  and  Is  provided  with  pockets,  each  capa- 


ble ot  nceivug  a  button,  and  admits  of  behig 
intermittently  revolved  at  proper  timea.  This 
button  wheel  is  osed;  (1)  to  close  the  bottom  of 


Um  tron^;  (Z)  lo  receive  buttons  Into  Its 
pocketsi  and  (S)  by  Its  own  revolution,  to  turn 
tbe  buttons  aroimd,  ho  that  their  eyes  wUI  lie 
towards  the  front  of  tbe  msobine.  In  order 
to  prevent  the  buttons  from  falling  out  of  the 
pockets,  the  button  wheel  7eBt8  upon  a  station- 
ary table,  which  closes  tbe  bottoms  of  all  Ihe 
pocketa  but  one.  When  a  button  arrives  over 
Uie  notch  in  the  lahle.  It  has  been  turned  around, 
on  a  vertical  axis,  180';  but,  as  aplnoe  passing 
through  its  eye  is  then  vertical.  It  must  be 
turned  on  a  horiirantalaxis  through  90°,  so  that 
its  eye  miiy  lie  flat.  In  order  that  the  needle, 
wbich  ascends  from  beneath,  may  pass  througli 
12D  U.  ti. 


tbe  eye.  Tberef ore, when  abnttonanivea  onr 
tbe  notch  In  the  table,  a  plunger  or  punch  de- 
scends Into  the  pocket  and  drivea  the  buttini 
into  abntton  carrier,  which  lies  at  that  time  Im- 
mediately uod^  thenotcb,  and  under  tbe  pocket 
Into  whfeh  the  punch  enters.  When  ihd  but- 
ton enters  the  canier,  a  plane  passing  through 
Its  eye  Is  still  vertica],  and  the  car^  there- 
fore turns  around  on  a  horizontal  axis  90*,  to 
brlOK  tbe  eve  of  the  button  Into  auch  a  position 
that  It  can  be  entered  by  the  needle;  and,  as  the 
carrier  turns,  it  retracts,  so  as  to  bring  the  eye 
Into  such  a  position  that  aplane  passing  through 
it  will  be  horizontal,  and  the  needle  will  teSi- 
ily  enter  It.  The  patent  dt-acribes  a  modified 
form  of  the  contrivances  for  bringing  tbe  but- 
ton into  a  position  for  the  needle  to  enter  tta 
eye,  in  which  modiflcation  tbe  button  wheel  la 
dispensed  with,  and  a  light  spring  Is  applied  to 
tbe  bottom  ofthe  trough,  to  hold  up  thecolumn 
of  buttons,  such  spring  operating  as  a  spring 
gale,  opened  atproper  intervals  by  mechanism, 
and  abutting  itself  automatically.  This  mech- 
anism, which  also  receives  the  button  and  tuma 
it  around  00*  on  a  horizonlal  axis,  and  tranafen 
It  totbe  place  where  It  Is  to  be  sewed,  is  a  sort 
of  spring  nippers,  one  of  the  jaws  of  which  Is 
split  so  as  to  receive  the  shank  of  the  button. 

The  above  contrivancea  constitute  what  la 
called  In  claim  1.  "button- feeding  mecbanlsmr 
in  claim  3,  "applianees  for  bringing  the  buttons 
aucceesivety  to  positions  to  permit  tbe  needle  to 
pass  through  (he  eye  of  each  button/'  In  claim 
"   "bulton-foeding  appliances;"  and,  in  claim 


devices,  and  mecbanlam  for  operating  said  ap- 


._.  ...       .  move  In 

the  direction  of  the  feed,  tarrying  the  fabric 
with  them.  The  motion  of  the  needles  or  feed 
is  derived  from  revolving  cams,  and  the  two 
needles  swlnr  like  an  inverted  pendulum. 
This  kind  of  feed  was  well  known  In  machines 
for  sewing  leather,  prior  to  the  date  of  the  Uoi- 
ley  patent.  This  feeding  contrivance  is  what 
is  called  In  claim  1,  "feeding  mechanism,"  and 
In  claim  B,  "feeding  devices." 

The  Horley  patent  describe*  Ita  stftch  as 
being  made  by  means  of  two  needles,  one  eye 

K luted,  like  the  Howe  needle,  and  the  other  a 
ohed  or  crochet  needle,  such  as  Is  used  In 
machines  for  sewing  leather.  These  needles 
are  set  at  an  Inclination  to  each  other,  across  the 
line  of  the  seam,  and  enter  tbe  fabric  from 
beneath,  and  when  they  get  above  It,  cross  each 
other.  The  eve-pointed  needle  pierces  the 
fabric  and  carries  a  bit:ht  of  thread  up  above 
it,  and  then  retreats  a  little  to  form  a  loop 
by  causing  the  thread  to  expand  away  from 
the  needle.  During  this  time,  the  hooked 
needle  has  also  penetrated  tbe  fabric  from 
beneath,  and  when  the  loop  Is  formed,  passes 
between  the  eye-poinled  needle  and  the  thread, 
both  needles  descend,  the  hook  catches 


and  down  through  it:tothe  nnder side,  thus 
forming  tbe  transverse  stitcbes  on  tbe  button 
side  of  tbe  fabric,  the  eye-pointed  needle  being 
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it  bu  paaMd  tltroa^  the  (Hbric,  holds  the  but- 
ton npoD  the  fabric  When  the  eye-potnted 
needle  retnola  and  forma  u  loop  above  the  eye 
of  the  button,  ft  loop  spreader  la  employed  to 
■pread  the  loop;  and  a  abuttle  CfLnrmg  either 
one  thread  ortwo  thrcada,  is  passed  torough  the 
loop,  the  ere  pointed  needle,  In  its  retraction, 
carrying,  67  meana  of  ihe  loop,  the  thread  or 
thrnids  furnished  by  the  shuttle,  and  the  stitch 
being  the  ordinary  lock  stitch.  The  stitch  de- 
scribed in  the  Morley  patent  as  made  by  we- 
[2701  poi»'ad  and  hooked  needles,  both  iq)«atrng 
from  the  lower  side  of  the  fabric,  and  making 


In  the  Lancaster  machine  t&ere  are  found 
combined  together  the  same  three  main  groups 
of  Inatrumentalitlea  above  set  forth  as  being 
found  in  the  Horley  patent  Then  is  in  the 
lAncaeter  machine  a  hopper  containing  the  but- 
tons in  mass,  and  an  Incuned  suif  ace  whlcb  sup- 
porlaacolumnofthe  buttons,  the  buttons  lying 
with  their  abanka  up  and  their  bodies  down. 
This  hopper  Is  provided  with  a  redprocating 
brush,  wnich  sweeps  over  the  buttons  and  rolls 
them  over  BO  that  thelrshankSipotDtin^upward, 
will  fall  into  one  or  another  of  slitB  in  a,  metal 
plate,  which  covers  the  inclined  flat  surface. 
These  slits  all  converge  into  a  single  slit,  so 
that  thebuttonsslidedown  the  various  slits  and 
ultimately  lie  in  a  single  column  in  the  tingle 
alit.with  their  shanks  upward,  upon  an  inclined 
plane  surface.  This  afogle  slit,  and  the  plane 
surface  which  It  covers,  are  twisted  at  the  end, 
in  Buch  a  manner  that  a  plane  passing  through 
the  slit  is  nearly  horizontal,  and  the  surface 
which  Is  in  contact  with  the  head  of  the  button, 
is  nearly  vertical.  Consequently,  when  the  but- 
tons reach  the  bottom,  they  lie  in  such  a  posi- 
tion that  a  plane  passing  through  the  eye  of  the 
lowermost  button  is  horizontal  or  nearly  so. 
The  column  of  buttons  Is  held  up  I^  a  light 
spring,  and  this  spring  gate  is  opened  by  the 
butKa  itself,  because  the  so-i^lled  trough 
holding  the  column  of  buttons  vibrates  ride- 
wise,  and  a  thread  which  passes  through  the 
eye  ti  Che  lowetmoat  button  prevents  that 


and.  Id  being  pulled  out,  overcomes  the  redst* 


ance  of  the  eprlne.  The  eye  of  the  lowermost 
button  In  the  column  lies  directly  under  the 
needle,  so  that  the  needle  enters  It  wbUe  It  is 


nill  In  Ihe  column.  The  contrivance  centr- 
ing the  column  then  vibrates  sldewise,  so  as  to 
get  out  of  tbe  way  of  the  needle  in  a  subsequent 
feeding <9ierati(ML  ThesnrlDgintheLancaster 
machine,  which  htdds  up  the  column  of  buttons, 
a  commoD  device  fit  screw  blank  and  eye- 


let machineiT,  to  bdd  up  a  column  of  blanks 
and  permit  Inem  to  be  removed  one  by  on 
[S71J       In  the  lAucaster  machine,  there  u  a 


trivance  for  feedUng  the  bbric  to  a*  to  spao 
the  stitches,  and  oonseguenUylo  space  the  but 
tons,  and  the  machine  lebds  by  means  of  i 


and,wlilleftlaiusert«dlnthefabrio,move8intlie 
direction  of  the  teed,  canying  the  falnfc  with  tt. 
7U 


the  motion  of  the  needle  or  feed  being  derived 
from  revolving  cama.  The  expert  tot  the  de- 
fendant says  Uiat  he  finds  no  Hubetaotial  dlf- 
ference  between  the  mechanism  whkh  feeds 
the  fabric  in  the  two  machines. 

As  to  the  stitching  mechanism  of  the  Lancas- 
ter machine,  the  needle  is  on  the  upper  side  of 
the  fabric,  and  descends  through  It.  It  Is  an 
ordinaiy  crochet  needle,  provided  with  a  cast 
off,  both  the  needle  and  ine  cast  off  being  lltta 
those  described  in  the  Morlev  patent,  and  the 
same  which  had  been  used  for  many  yean  in 
sewing  leather.  The  machine  ts  also  provided 
vrith  a  thread  carrier  beneath  the  fabric,  like 
that  used  in  machinea  for  sewing  leather.  The 
eye  of  the  button  In  the  Lancaster  inacbino 
makes  a  part  of  the  stitch,  and  the  stitch  can- 
not be  made  unless  abutton  Is  supplied  at  evetj 
alternate  perforation  of  theneedle.  It  ii  there- 
fore necessary  that  the  machine  should  have 
some  contrivance  for  carrvlngsomeof  the  loops 
of  the  thread  over  the  bodies  of  the  buttons,  so 
that  the  loop  may  be  locked  by  the  eye  of  the 
button.    In  making  the  stitch,  the  needle  flrst 

down  Ihrough  the  eve  of  the  button, 

IK  Its  hook  below  the  fabrla   Thethread 
Deneath  the  tabric  then  puts  a  toon  of 


thread  Into  the  book,  and  the  hook  ri«es,poUing 
B  loop  of  thread  through  the  bbric  and  through 
the  eye  of  ihebtttton.  The  needle  then  deaoenda 


fabric,    llie  thread  carrier  then  again  puts  the 
thread  into  the  hook  of  the  needle,  and  the 


the  part  of  the  loop  which  is  over  the  button  ta 
then  pulled  down  through  the  fabric,  and  con. 
eequently  around  the  shank  of  the  button,  thus  [STSI 
locUngthe  stitch.  A  succession  of  theee  oper- 
ations forms  the  stitcb,  and  sews  a  row  of  but- 
tona  (»  the  fabric,  each  alternate  loop  of  the 
■titch  being  locked  by  the  button  Itself.  If  Ihe 
buttons  were  removed  from  the  stitch,  there 
would  lenudn  a  succeaaion  of  loopa,  and  con- 
sequently 00  seam. 
In  the  operation  of  the  Lancaster  machine. 


the  needle  move  together,  whUe  the  needle  is 
making  its  feeding  motion.  The  sa  called 
trough  then  stands  still  until  the  needle  has  as- 
cended and  pulled  a  loop  of  thread  through  the 
eye,  and  has  again  [rferced  the  fabric.  Wbentbe 
needle  has  got  Into  the  fobric  a  second  time  the 
button  Is  pulled  out  of  the  end  of  the  trough 
by  Ihe  retreat  of  the  trough  towarda  the  rear 
(d  the  machine,  and  is  so  pulled  out  because  at 
that  time  the  fabric  Is  standing  itill  and  Uia 
button  is  held  to  it  by  the  loop  of  thread  which 
ispaned  through  the  eye  of  tnebuttoa  After 
the  button  is  thus  pulled  out  of  the  end  of  the 


the  trough  stands  still  for  a  while, 
.    loop  la  passed  over'" " '~-'~  *  "'  ~ """ 
ton,  ai  above  described,  ai 


'hibal 


retttms  again,  so  as  to  hold  the  eye  of  aaecond 
button  in  the  path  of  the  descending  needle, 
the  button  bcdng  thus  relused,  not  by  the  mo- 


hyU 
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tloo  td  the  fabric,  but  bj  the  motI(»  of  iho 
trough  wblcbcaniei  thecolumaof  bnttODB. 

It  utiBfoctorilT  appean,  that  the  Morlev 
machine  wm  the  flrat  one  which  accomplidiea 
tlie  rewiU  of  atuomaticailjr  aepantluc  bottons 
which  have  a  ihank  from  a  niaa>  of  ibe  Mine, 


another,  and,  bj  lemag  mechaniim,  oonpled 
withsuitablemechaDlani  for  feedlnctlie  fabric, 
be  Hwed  tberetoM  ixeacribed  Boltaue  distaocee 
apart  from  each  other.  The  machine  perf onna 
nutomalically  these  three  functions  of  selecting, 
sewtag  and  spacing.  The  [woblem  to  be  pa* 
formed  Vas  to  select  from  a  mass  of  bottoDS, 
furnlsbed  with  beads  and  wire  ejee  proJecIiDg 


sewing  mecb- 

aoiam,  so  Ihat  the  needle  cootd  pass  through 
the  eje  and  secure  it  to  the  fabric.  Hacbineir 
existed  before  for  splecllng  from  a  mass  •looa- 
sctew  blaoks,  hone  naUs,  and  ptns,  and  de- 
llrerlng  tfaem  to  other  madilnety;  but,  in  snch 
coDatmctionB,  the  shank  of  the  article  being 
heavier  than  it*  bead,  the  tendency  was  for  the 
articles  lo  arrange  themselTes  in  tbe  waj  with 
tbe  shanks  downward,  tbe  beads  being  sup- 
ported on  tbe  top  surface  of  the  way.  With 
sudi  buttons  as  an  used  tn  tbe  two  machines 
in  GontTOTersy,  as  the  beftds  are  mucb  heavier 
tban  tbe  shanks  and  Ibe  eyea  combined,  the 


,    o  bsve  some  means  for  turning  each 

button  into  suchapodtion  tbata  plane  tossing 
through  its  eye  shall  be  peipendioular  to 
a  plane  passing  through  the  long  axis  of  the 
sewing  needle,  so  as  to  Insure  tSe  passage  of 
the  needle  through  the  eye.  No  machine  ex- 
isting prior  lo  Uorley's  Is  shown  to  have  ao- 
oompluhed  that  operation. 

The  satMtBDce  of  the  defense  la  the  case  is, 
that  tbere  are  certain  spedflc  differences  be- 
tween tbe  button -feeding  mechanisms  In  the 
two  machines,  and  also  certain  spedflc  differ- 
ence* between  their  sewing  mecQanisnu;  and 
hence  thai  there  is  do  iufriogement.  TbU 
was  the  view  taken  by  tbe  circuit  court  in  its 
Oj^ntoo.    88  Fed.  Rep.  844. 

Horl^,  having  bMn  the  first  person  who 
succeeded  in  producing  an  automatic  machine 
for  sewing  bniloDs  of  the  kind  In  queation  upon 
fabrics,  is  entitled  to  a  liberal  construction  of 
the  claims  of  ble  pMenL  He  was  not  a  mere 
improver  upon  a  prior  machine  which  was  ca- 
pable of  aooompll^ing  tbe  same  general  result; 
In  which  case,  his  claims  wouldproperly  re- 
ceive a  narrower  Interpretation.  This  principle 
is  well  settied  to  the  patent  law,  both  in  Ibis 
country  and  In  Boglaud.  Wbere  an  Invention 
toone  6t  a  primair  obaracter,  and  the  mechani- 
cal functions  performed  by  the  macblne  are,  as 
a  whole,  entirely  new,  all  subsequent  machines 


ilch  go  lo  make  ap  the  machli 
In  MeCormitk  v.  TWtott.  ei  U.  S.  20  How. 
«0a,  400  riS:S8D,M1],  the  inquiry  was,  whether 
UcGonntick  was  theOrst  person  who  Invented, 
in  a  reaping  machlae,  tbe  apparatus  celled  a 
divider,  pertorming  the  requiied  functions,  or 

i2»  u.  s. 


whether  be  had  merdy  Improved  an  existing 
apparatus,  by  a  combination  of  mechanical  de- 
vloes  which  performed  Ibe  same  functions  in 
a  bettermanner.    This  court,  speaking  by  Hr. 
.AmMbs  Orier,  said:  "  If  he  "  (the  patentee)  "  be 
tbe  <ffirintl  Inventor  of  tbe  devloe  or  machine  - 
called  Uiedivider,  he  wHl  have  a  right  to  treat 
as  infringers  all  who  make  dividers  operating 
on  the  Bime  Drindple,  and  performing  the  same 
functions  by  analogous  means  or  equivalent 
combinaUoDs.  even  though  the  infringing  ma- 
chine may  be  an  Improvement  of  tbe  original, 
and  patentable  as  such.     But  if  Ibe  Invention  . 
daimed  be  itself  but  an  improvement  on  a  ' 
known  machine  I7  a  mere  change  of  form  or 


original  machine  by  nse  of  a  different  form  or 
combination  performing  the  same  functions. 
The  inventor  of  the  Hrst  improvement  cannot 
Invoke  the  doctrine  of  equlnlenia  to  suppress 
all  other  improvements  which  are  not  mere 
colorable  Invasions  of  tbe  flnt." 

80,  also, in  OhUago  AS.W.B.  Oo.  v.  Bayla 
07  U.  B.  S54,  ESa  [24:1058,  lOIHl.  this  court, 
speaking  by  Mr.  JvMioe  Bradley,  wld.  In  regard 
lo  brakes  foreight-wheeled  railroad  cara:  "Like 
almost  all  other  Inventions,  that  of  double 
brakes  came  in  when,  in  tbe  progress  of  me- 
chanical improvement,  it  was  needed:  and  being 
sought  by  many  minds,  It  Is  not  wonderful  Ihnt 
it  was  developed  in  different  and  independent 
forms,  all  original,  and  yet  all  bearing  a  some- 
what general  resemblance  to  each  other.  In 
such  cases,  If  one  inventorprecedesall  tbe  rest, 
and  strikes  out  something  which  includes  and 
underlies  all  that  they  produce,  he  acquires  a 
monopoly,  and  subjects  tbem  In  tribute.  But 
if  the  advance  toward  tbe  thing  desired  is 
gradtial,  and  proraeds  step  b;  step,  so  that  no 
one  can  claim  tbe  complete  whole,  then  each 
is  entitled  only  to  the  spedflc  form  of  de- 
vice which  be  produces,  and  every  other  in- 
ventor is  entitled  to  his  own  spoclBc  form,  so 
long  as  it  differs  from  those  of  bis  competitors, 
and  doea  not  Include  theirs.  These  general 
prindples  are  so  obvious  that  they  need  no  ar- 
gument or  llliiBtration  In  support  tbem."  , 

Tbe  same  view  wasdircctly  applied  in  Oioash  ISTSI 
V.  Barker.  108  U.  B.  16fl,  177  [37:  184.  188],  to 
the  Clough  patent  for  an  improvement  in  g»s 
burners,  TTie  flrst  claim  ot  'bat  patent  was 
for  "the  bat-wing  burner,  perforated  at  ilia 
base,  in  combination  with  the  surroundlnK 
tube,  substantially  as  described."  The  second 
claim  read  thoa:  "Incombinationwlth  thebai- 
wing  burner,  perforated  at  the  base,  and  sur- 
rounding tube,  tbe  tubular  valve  for  regular 
big  the  supply  of  external  gas  to  the  burner, 
eubslanliaUj  as  described.''^  It  appeared  that 
In  no  prior  structura  had  a  valve  arrangement 
been  applied  to  regulate  the  flow  of  gas  In  sucb 
a  combination  as  tual  covered  hw  the  flrst  claim 
of  tbe  patent.  It  was,  thetefora,  held  that 
Ibe  patentee  was  entltl^  to  the  beneflt  of  tbe 
doctrine  of  equivalents,  ss  applied  to  tbe  com* 
blnation  covered  by  the  second  claim.  In  tbe 
defendant's  burner,  the  regulation  was  made 
by  a  tubular  valve  on  the  outside  ot  tbe  pe^ 
foratlons,  instead  of  on  the  Inslda,  as  In  the 
patent,  but  perfonnlng  lt>  work  by  being 
screwed  up  or  down,  as  In  tba  patent.  This 
oouTtnld:  "Although  In  tbe  Olonghatnwtnre 
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tbe  burner  and  turrouadlDg  lube  ravolve  to- 
getber  in  adjusling  their  positloa  in  refereace 
to  tbat  of  the  tubular  Ttive,  so  as  to  let  in  or 
turn  off  ihe  lupply  of  gu  Uiroueh  the  perfora- 
tione,  and  although  in  the  Clough  slruclure  the 
flanje  revoWes  by  the  revolution  of  the  burner, 
and  althougb  in  the  defendaut's  burccn  the 
revolution  of  the  Eurrounding  tube  regulated 
llie  supply  of  gas  througb  rnuib  perforationg, 
and  neither  the  buruer  nor  tbe  flame  revolved, 
tbe  defendauta'  valve  arrangement  must  be  held 
to  bave  been  an  equivalent  tor  that  of  Clough 
to  tbe  full  extent  to  which  tbat  of  Clougb  goes, 
involving,  perhaps,  pslenlable  improvement!, 
but  still  tnbutary  oi  subject  to  tbe  patent  of 
Clougb.  It  is  true  tbat  that  patent  describes 
tbe  tubular  valve  aa  being  Insiae  of  the  bnnier- 
tube.  But  Clough  was  tbe  first  person  who 
applied  a  valve  re^'jlation  of  any  Itind  to  the 
combination  to  which  he  applied  it,  and  the 
first  person  who  made  such  combination;  and 
he  is  entitled,  under  decisions  heretofore  made 
by  this  court,  to  bold  as  infringementa  aD 
valve  reftulations,  applied  to  inch  a  combina- 
liOQ,  which  perform  the  same  office  in  substan- 
tially the  same  way  as,  and  were  known 
equivaleula  for,  his  form  of  valve  regulation." 
See  also  Dvffv.  ifl^rUng  Pvmf  Oo.  107  U.  8. 
686,  039  [27:  617,  518].  . 

The  same  doctrine  was  applwd  bv  this  court 
In  Gontolulattd  Safety  Valve  Oo.  t.  Ororiiy  SHeian 
Gaugt  <t  Vale  Co.  118  0.  8.  1ST  [38:  989],  to 
tbe  Richardson  patent,  the  claim  of  which  was 
"  A  safety  valve  with  the  circular  or  annular 
flange  or  lip  os,  constructed  in  the  manner,  or 
■ubstantially  in  the  manner,  shown,  so  aa  to 
operateasandfortbe  purpose  herein  described." 
It  appeared  that  Ricnaroaon  was  tbe  tot  per- 
son wbo  made  a  safety  value  which,  while  It 
automatically  reUeved  tbe  pressure  of  steam  in 
Ihe  boiler,  did  not.  In  effecting  that  result,  re- 
duce the  pressure  to  such  an  extent  aa  lo  make 
the  use  of  the  relieving  apparatus  practically 
Impossible,  because  of  the  expenditure  of  time 
and  fuel  necessary  to  bring  up  the  steam  again 
to  the  proper  working  standard;  and  that  his 
valve  was  the  first  which  had  a  atrlctured  ori- 
fice leading  from  the  huddling  chamber  to  the 
open  air,  to  retard  the  escape  of  tbe  steam,  and 
to  enable  tbe  valve  lo  open  with  increasing 
power  against  the  action  of  the  spring,  and  to 
■close  suddenly,  with  amall  loss  of  pr^uie  ' 
the  boiler.  It  wai  held,  that  that  claim  cc. 
«red  a  valve  in  which  wetecombtned  an  Initial 
area,  an  additional  area,  a  huddling  chamber 
beneath  the  additional  area,  and  a  Hrictund 
■orifice  such  as  that  above  tnentiooed,  tbe  ori- 
fice being  proportioned  to  the  strengUi  of  the 
-•priog.  It  was  also  held,  that  under  the  claim 
■of  a  second  patent,  oamelyi  "The  combination 
-of  the  surface  beyond  the  seat  of  the  safety 
valve,  with  the  means  herein  described  for 
Tegulating  or  adjusting  the  area  of  the  pasaam 
for  the  escape  of  steam,  substantially  as  and 
for  the  purpose  described,"  the  patentee  wa 
■entitled  to  cover  tbe  combination,  with  the  sni 
face  of  tbe  huddling  chamber  and  the  strictured 
orifice,  of  a  screw  ring  to  be  moved  up  or  down 
to  obstruct  such  orUoe  more  or  len,  in  the 
manner  described.  It  waa  further  held,  that 
both  of  the  patents  were  infringed  by  a  valve 
which  produced  the  same  efFects  In  operation 
1>y  the  means  described  In  Blchardson's  claims, 
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although  the  valra  proper  waaan  bodoIub,  and 
the  exteiuled  surface  wm  s  disc  ladde  of  tbe 
annului,  the  Richardson  valve  proper  being  ■ 
disc  and  the  extended  surface  an  anoulus  sur- 
rounding tbe  disc;  and  although  the  valve 
proper  of  the  defendant  had  two  grouud  joints, 
and  only  the  rteam  which  passed  throngh  one 
of  them  passed  through  tbe  stricture,  while,  ia 
tbe  Richardson  valve,  all  the  steam  which 
paased  into  tbe  air  passed  through  the  stricture; 
and  although  in  the  defendant's  valve  tbe  hud- 
dllne  chamber  was  at  the  center,  instead  of  at 
tbe  drcuroference,  and  waa  in  tbe  seat  of  the 
valve,  under  the  head.  Instead  of  In  the  head, 
and  the  stricture  was  at  tbe  clrcnmf  erenoe  of 
tbe  sest  of  the  valve,  instead  of  being  at  the 
circumference  of  tbe  head.  These  conclusiotu 
were  baaed  on  the  fact,  stated  in  the  otirinJoa 
of  the  court,  that  no  prior  structure  wu 
known  or  recognized  as  producing  any  lucb 
result  a?  that  produced  by  Richardson's  sp- 
paralus;  that  tne  prior  structures  never  m- 
fected  the  Und  of  result  attained  by  hh  ap- 
paratus, because  they  lacked  the  thinK  which 
gave  Buoceas;  and  that,  taught  by  Blchaid- 
son,  and  by  tbe  use  of  bis  apparaCus,  It  wu 
not  difficult  for  skilled  mechanics  to  take  the 
prior  structures  and  so  arrange  and  use  them 
aa  to  produce  more  or  less  of  the  benefidsl  n- 
suits  Diet  made  known  by  him. 

The  doctrine  thus  applicable  to  a  machiee 
patent  Is  of  a  kindred  diaracier  with  tbat  ap- 
plied, in  this  countiy  and  in  England,  to  ■ 
patent  for  a  process. 

In  TOgkman  v.  fttwtor.  lOD  U.  8.  707  pi: 
379],  the  claim  of  TilKbman's  patent  was  tot 
"the  manufadniing  of  fat-addi  and  glycerine 
from  fatty  bodies  oj  the  action  of  water  st  * 
high  temperature  and  pressure."  In  the  opin- 
ion of  tliis  court,  delivered  bv  Mr.  Juttui 
Bradley,  the  claim  was  sustained  as  a  claim  for 
a  process,  irrespective  of  the  particular  mode 
or  form  of  apparatus  for  carrying  it  into  effect. 
inasmuch  as  the  patent  described  a  practicil 
and  useful  mode  of  carrying  It  into  effect  It 
WM  said  in  the  opinion,  p.  731  [28S]:  "Had  Ikt 
process  been  known  aiia  used  twfore,  and  net 
been  Tilghman's  Invontloo,  he  conld  not  tbeo 
have  cluued  anything  more  than  the  paitko- 
Ur  apparatus  describes  in  bis  patent;  but  beiu 
the  inventor  of  the  process,  as  we  are  satUled 
was  the  fact,  he  was  entllted  to  claim  it  ia  tbe 
manner  be  (Ud."  It  was  also  held  that  ia 
such  a  case,  a  person  who  subsequently  dis- 
covers a  new  mode  of  canylog  oat  tbe  paKot 
ed  process  Is  not  entitled  lo  om  the  pncta 
without  the  coDseot  of  tbe  patentee.  ^ 

Reference  was  made  In  the  optnloa  In  IW  [H 
case  to  the  dedsion  in  SMmn  w.  Barfari,  1 
Web.  Fat  Gas.  SOS,  which  lelaled  to  Heibaal 
patent  for  tbe  ptocesa  of  appljlng  a  UsM  d 
heated  air  to  anthracite  ooal  In  a  smelling  to- 
nace,  by  fratdng  such  blast  throng  a  nod 
situaled  between  the  blowing  apparatus  and  lb 
furnace,  and  heated  to  a  t^  beat,  Oietonii)' 
tbe  heated  vessel  being  stated  b;  thepstentv 
be  immaterial.  On  this  questioD  this  cW 
said:  "That  a  hot  blast  is  better  thanaceU 
blast  for  smelting  iron  In  a  furnace,  was  ih 
principle  or  scienliflo  fact  discovered  W  Sd 
son:  and  yet,  being  nothing  but  a  principle,  bt 
could  not  have  a  patent  for  that  But  bsTiit 
invented  and  practically  exemplified  a  pcoC 
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(or  atUMng  thla  principle,  aamelf  t  that  ot 
tMfttiog  tlia  blMt  Id  ■  racapUcle  belweeo  the 
blowlDg  appanttua  isd  the  fanuuie,  he  wu  en- 
tlUed  to  a  patent  for  that  [soceas.  although  he 
did  not  dbtlncllr  pcdut  out  all  Ifae  tomiaot 
apparetiu  I7  wbldfi  the  [oocen  might  be  ap- 
plied, having.  oeTertbelMa,  polnl«d  out  a  par- 
ticular apparatus  for  that  purpoae,  and  haTlnj; 
thua  ahown  that  the  proceea  could  be  practical- 
I7  and  uaefnllj  applied.  Another  peraon  migbt 
inrent  a  "iener  apparatua  for  appMog  thia 
proceea  than  that  panted  out  by  Ketlson,  and 
might  obtain  a  patent  for  aucn  improTcd  ap- 
paratus; but  he  could  not  use  the  pioccsa  wttu- 
out  B  liceDEe  from  Neilsou.  Ills  imDroved  ap- 
paratoa  would,  in  tliia  reapect,  atand  In  a  rela- 
tion to  the  proc«sa  analogoua  to  that  which  an 
tanproTement  on  a  patented  machine  bears  to 
the  machine  Itaelf."^ 

Is  regard  to  the  case  of  KMtoit  7,  Ilarford, 
this  court,  speaking  by  Ohi^  Jvstiee  Taney,  in 
aSeiUv  V.  Mone.  M  U.  8. 16  How,  62, 113. 116 
[14:  601,  634],  said,  in  reference  to  the  opinion 
of  tbe  Court  of  Exchequer  In  that  case,  deliv- 
ered by  Baron  Parke:  "  We  see  nothing  in  this 
opinion  differing  in  any  degree  from  the  fa- 
miliar  principles  of  law  applicable  to  patent 
cases.  Heilson  claimed  no  particular  mode  of 
constiuctiDg  the  receptacle,  or  of  healing  It. 
He  pointed  out  tbe  manner  l:i  which  >.>  might 
be  doae;  but  admitted  that  it  might  also  be  dooe 
In  a  Taiie^  of  ways  and  at  a  higher  or  lower 
temperature,  and  that  all  of  them  wouM  pro- 
'  dace  the  eifect  In  a  greater  or  leaa  degree,  — 
Tided  the  air  was  beated  bv  passing  tErou^. 
heated  receptacle.  And  hence  it  seems  that 
the  court  at  first  doubled  whether  it  was  a  patent 
for  anythmg  more  tban  the  discove^  that  hot 
air  would  promote  tbe  ignition  ot  fuel  better 
tban  cold.  And  if  tbia  bad  been  tbe  conatrue- 
tioo,  tbe  oonrt.  It  appears,  would  have  held  his 
patent  to  be  void,  because  tha  discovery  of  a 
principle  In  natural  philosophy  or  phyalci ' 
■dence  Is  not  patentable.  But  after  much  coj 
aideradon,  it  was  Anally  decided  that  this  prli 
dple  must  be  regarded  aa  well  known,  and  that 
the  plaintiff  bad  Invented  a  mechanical  mode  of 
applTing  It  to  fumacea;  and  that  bla  invention 
condsled  in  Interpodnr  a  healed  receptacle  ' 
tween  the  blower  and  the  furnace,  and 
this  means  beating  the  air  after  tt  left 
blower^  and  before  it  waa  thrown  Into  the  fire. 
Whoever,  therefore,  naed  this  method  of  tbrow- 
inKhot  air  Into  tbe  fomace  used  the  process  he 
faM  taveDted,  and  thereby  Infringed  bla  patent; 
although  tbe  form  of  tbe  receptable  or  the  me- 
€hanlc»l  arrangements  for  heating  It  might  be 
dUFereDtfromthoee  described  bv  the  patentee. 
For,  whatever  form  was  adoped  for  the  recep- 
tacle, or  whatever  mechanical  arrangements 
were  made  for  heating  It,  the  effect  would  be 
produced  In  a  neaier  or  less  deffree,  If  the 
beated  receptacle  was  placed  between  tbe 
Mower  and  uie  furnace,  and  the  current  of  air 
passed  throngh  IL  Dndoubtedly,  the  principle 
that  hot  air  will  promote  the  ignition  of  fuel 
better  than  cold,  waa  embodied  in  tbis  ma- 
chine. But  tbe  patent  was  not  supported  be 
cause  this  principle  was  embodied  Id  It.  He 
would  have  been  equally  entitled  to  a  patent  if 
lie  had  invented  an  improvement  Id  the  me- 
chanical arrangementaoi  the  blowingapparatns 
or  In  tbe  furnace,  wbfie  a  cold  current  of  air 
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waa  still  used.  But  his  patent  was  supported 
because  be  bad  Invented  a  mechanical  apparalua 
by  which  a  current  of  hot  air,  instead  at  cold, 
could  he  thrown  in.  And  tbis  new  method 
waa  protected  by  his  patent,  ThelDterpoaltion 
of  a  heated  receptacle,  in  any  form,  waa  tbe 
novelty  he  invented." 

Thia  court  also  sold,  in  Tilghman  v.  Proetor, 
p.  736  [287]:  "It  tbe  mode  ol  applying  tbe 
process  ia  not  obvious,  then  a  desonption  of  a 
particular  mode  by  which  It  may  be  applied  is 
aufficieni.  There  is,  then,  a  deacriptlou  of  the 
process,  and  of  one  practical  mode  in  which  it 
may  be  applied.  Perbapa  the  process  is  sus- 
ceptible of  beiog  applied  in  many  modes  and 
by  the  use  of  many  lorma  of  apparatus.  Tbe 
inventor  is  not  bound  to  deseniJa  them  all,  in 
order  to  secure  to  himself  tbe  exclusive  right 
to  the  process,  if  be  ia  really  ila  inventor  or 
discoverer.  But  he  must  describe  some  par- 
ticular mode,  or  some  apparatus,  by  whicli  tlie 
process  can  be  applied  with  at  least  aome  t)cn- 
eficial  result,  lu  order  to  abow  that  it  is  capable 
of  belne  exhibited  and  performed  In  actual  ex- 
perience." 

The  English  doctrine  ia  to  the  same  effect 
In  tUe  case  of  Curlii  v.  Plait,  before  Vice- 
Chancellor  Wood,  in  1863,  reported  In  a  note 
toAilia  V.  Clail:,  L.  R.  3  Ch.  Div.  184,  the 
Vice-Cliancello-  taid,  p.  1!1(}.  In  regard  to  a  pat- 
ent for  an  liupToveinent  in  spiunlng-mules: 
"When  tbe  thing  is  wholly  novel,  and  one 
which  bas  never  been  achieved  before,  tbe  ma-' 
chine  Itself  which  is  Invented  neccs-tarily  con- 
tains a  great  amount  of  aovelty  In  all  its  paria; 
and  one  looks  very  natrowlyand  very  jcatou sly 
upoD  an;  other  machines  for  effecting  the  same 
object,  to  see  whether  or  not  they  are  merely 
colorable  coutrivancea  for  evading  that  wbiuli 
baa  been  before  done.  When  I  he  object  itself  la 
one  which  is  not  new,  but  the  means  only  ar* 
new,  one  la  not  Incllnedtoaay  that  a  person  who 
inventa  a  particular  means  of  doing  something 
that  has  been  known  to  all  the  world  long  b^ 
fore  has  a  right  to  eiCend  very  largely  the  In- 
terpretation of  those  means  wfalcn  be  bus 
adopled  tor  carrying  it  into  effecL"  In  the 
same  case,  on  appealbefore  tlie  Lord  Chancel- 
lor (Lord  Westburj),  p.  138,  the  vlewa  of  VU»- 
O/iaticMor  Wood  wefe  concurred  in. 

In  BadUche  Anilin  und  Soda  Fabrik  v.  Zee- 
iiutein.  L.  a  24  Ch.  Div.  166,  ITI,  in  regard  to  a 
patent  for  improvements  in  the  production  ol 
coloring  mattora  for  dveing  and  printing,  JIfr, 
jtiatiw  Pearson  aald: '  '^  Where  a  patent  b  taken 
out  for  a  process  for  anivhig  at  a  known  result 
(I  mean,  a  reault  known  before  the  oHtent  la 
taken  out  for  the  process  ttmpUeitm-),  any  other 
person  may  take  out  a  patent  for  another  proc- 
ess, or  may  use  another  process  without  taking 
out  a  patent,  without  any  infringement  of  the 
process  first  taken  out  But  when  a  patent  ia 
taken  out  for  a  new  result  not  known  before, 
and  there  is  one  process  described  in  tbe  patent 
which  is  effectual  for  the  purpoae  of  atriving 
at  that  new  result  at  Ibe  time  when  the  patent 
is  taken  out,  tbe  patentee  is  entitled  to  protec- 
tion a^ustall  other  processes  for  tbe  same  re- 
sult; and  no  person  can,  without  infringing 
upon  bla  patent,  adopt  simply  a  different  pro- 
cess for  arriving  at  the  same  result."  As  au- 
thority for  thia  view,  be  dtea  the  cases  of  Jum 
V.  PrnU,  1  Web.  Pat,  Cas.  liA;  EoutehiU  Coal 
72t. 
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A  Iron  Oa.  ▼.  IfeOmm,  Id.  080;  and  OurUt  v. 
Ftalt,  vbtutpra;  and  Ooodere^  Pat  Caa,  103. 
Be  decided  in  favor  of  the  plalotifl. 

On  appeal  to  the  Oooit  of  AppeaU,  L.  R.  29 
Ch.  Dlv.  8S6,  the  decree  wm  terened,  Lord* 
Jvttica  Boweo  and  Vn  being  in  favor  of  a  re- 
venal,  and  Lord  JuriMa  Baggallav  afloat  it. 
On  further  appeal  to  tlw  Houm  of  Lorda,  L.  R. 
la  App.  Caa.  710,  the  decision  of  the  Court  of 
Appeal  was  reversed,  and  the  decision  of  Mr. 
JiiMet  PeHrson  was  rcHlored,  Lord  Halabur; 

SLord  Chancellor),  Zff-i  HerBchell,  and  Lord 
ilacnaghten  sittioKlu  the  case  and  concurring. 
In  the  Judgment  given  by  i«ni  HeracheU  it  is 
stakN)  Quit  all  the  Judges  of  «ll  the  courts  were 
agreed  on  the  question  of  infiingement. 

A  recent  and  ioslrucdve  easels  that  of  Proc- 
tor V.  BenniM.  L.  B.  86  Ch.  Di».  740,  in  regard 
to  a  patent  for  setf-actlDg  mecbaDlsm  for  sup- 
plying fuel  at  Intervals  lo,  and  diBtributing  It 
over  tne  aurtace  of,  a  Are.  The  court  of  flist 
Instance  held  the  patentto  be  valid  and  to  have 
been  infrlDgeal.  IntheCourtof  Appeal,  Lords 
Juitiee*  Cotton,  Bowen,  and  Fry  unanimously 
affirmed  the  decision,  and  held  that  a  patent 
for  a  combination  of  known  okechanicaJ  con- 
trivances, producing  a  new  result,  was  Infringed 
by  a  machine  produdne  the  same  result  1^  a 
comblDation  of  mechanical  equivalents  of  such 
contrivances,  with  some  alterations  and  omla- 
sions,  which  did  not  prevent  the  new  machine 
from  being  one  which  took  the  substance  and 
essence  of  the  patented  Invention;  but  that, 
wbere  the  result  waa  old,  and  the  novelty  con- 
slated  only  of  Improvemenii  in  a  known  ma- 
chine for  producing  a  known  result,  the  pat- 
entee must  be  tied  down  strictly  U>  the  mode 
which  he  had  described  of  effecting  the  Im- 
provements. 
Lord  Juttkt  Cotton,  after  referring  to  the 
(SSEI  case  of  OartUv.  Flatty  L.  R.  8  Oh.  Dlv.  ISS, 
natt,  sal' 

),  but  the  claim  is  only  for  improve- 


ease  of  OurlU  v.  FlaO,  L.  R.  8  Oh.  Dlv.  ISS, 
natt,  said  (p,  757):  "  Where  there  Is  no  novelty 
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and  where  the  machine  is  ni 


mente  in  a  known  machine  for  producing  a 
known  reHull,  the  patentee  must  be  tied  down 
strictly  to  the  invention  which  be  claims,  and 


the  mode  which  he  polnta  ont  of  efCectiog  the 
ImprovemeuL  But  nare  the  throwInK  coal  on 
to  the  furnace  by  the  Intennlttent  rad&l  action 


flap 

kind  had  been  done  before.  It  la  true,  there 
had  previously  been  Imperfect  machines  for 
feeding  fnniBCea  automatically;  hut  that  had 
not,  previously  to  this  machine,  been  done  by 
«ny  uitennittent  isdlal  action  of  a  flap  or  door, 
as  Is  done  I^  the  plalnUlf.  In  my  opinion, 
therefore,  the  opinions  expressed  by  the  Judges 
with  reference  to  mere  linproveroenls  In  an  old 
machine  for  an  old  purpoae  cannot  apply  to  a 
ease  like  thla,  where  there  was  not  only  novelty 
ia  the  nutclilae,  but  novelty  In  the  result '-  "^  - 
produced  by  that  machine.^ 

Lord  JvtOct  Bowen  said  (p.  7U):  "Now,  I 
think  ft  goea  to  the  root  of  this  case  to  remem- 
ber that  this  is,  as  was  described  by  one  of  the 
counsel,  really  a  pioneer  Inventlmt;  and  it  ia 
by  the  ll^t  of  that,  aa  it  seems  to  me,  that  we 
ou^t  to  consider  the  qaeation  whether  there 
have  been  variations,  or  omissions,  and  addi- 
tions, which  prevent  the  machine  which  Is  com- 
plained of  from  being  an  Infringement  of  the 
plalntUTs.    With  regard  to  the  variations,  I 
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lake  precisely  the  same  view  that  the  Lord 
Jvitiet  OoUon  has  taken;  and  I  wUl  not  travel 
over  ibe  ground  again.  With  r^aid  to  the 
Additions  and  omissions,  it  is  obvious  that  ad- 
dillons  may  be  an  Improvement,  and  that  omis- 
sions ma;  be  an  improvement;  but  the  mere 
fact  that  there  Is  an  addition,  or  the  mere  fact 
that  there  Is  an  omission,  doea  not  enable  you 
lo  take  the  substance  uf  Ibe  plaintiff's  patenL 
The  [juestlon  is  not  whether  the  addftion  is 
material,  or  whether  the  ondaslun  it  material, 
but  whether  what  has  been  taken  la  the  sub- 
stance and  essence  of  the  Invention.  That 
seems  to  me  to  be  the  true  (est,  as  propounded 
by  the  House  of  Lords  In  Oaiiv.  A£t,  L.  It 
8  App.  Csa.  815,  390." 

Lord  Jxutiet  Fit  said  (p. 700):  "The  pith 
and  substance  of  the  plsintlS'i  invention  is,  In 
my  Judgment,  putting  coals  upon  a  dre  by  an 
Intermittent  radial  action,  an  invention  which. 
It  nu^  be  remarked,  reproduces  with  great 
exactitude  the  action  ol  the  human  arm  in  plao> 
Ingcoalsuponaflre."    Also  (p.  76tf):    "Inibe 

iiresent  case,  we  have  the«e  broad  featum  of 
Ikeness,  that  in  both  macbioee  Ibe  motion  is 
a  radial  motion,  in  both  machines  it  is  an  Inter- 
mittent motion.  In  both  machines  it  Is  of  course 
produced  by  means  of  a  radius.  In  both  ma- 
chines that  nwUus  Is  moved  in  one  direction  by 
lappets,  and  the  same  radiua  Is  moved  In  the 
opposlle  direction  by  a  spring.  AH  those  broad 
features  of  the  machines  are  in  common;  but 
there  Is  this  dlffereiic^  that  in  the  plaintifl'a 
machine  a  Aaft  la  impelled  by  the  tappets  and  tiy 
the  spring;  whereas,  lo  the  dcfeodan^a  machine 
the  radius  Itself  Islmpelled  by  the  lappets  and  the 
spring.  It  follows  that  the  radius  in  the  plaint- 
iff's la  attached  to  the  shaft,  whereas  the  radius 
in  the  defeudanfs  works  oa  a  xia.  That  Is 
thebroaddlslinctionbetweentliem.  Tberesult, 
however,  appears  to  me  to  be  substantially  the 
same;  by  substituting  the  pin  for  the  shaft  aa 
the  center  on  which  the  iwUus  acts,  and  by 
ImpelliDK  the  radius  Itself  Instead  of  Impelling 
the  shaft  Bied  to  the  radius,  you  have  pro- 
duced in  substance  precisely  the  same  isdial 
action  by  the  same  means.  Toa  drive  your 
radius  in  one  direction  by  lappets,  and  you 
drive  it  in  Uie  other  direction  by  a  spring,  and 


produce  the  same  result,  namely:  the  feed- 
ing of  coal  by  a  radial  motion  made  Intermit- 
tent in  one  direction  by  the  operation  of  the 
tappets,  and  In  the  other  direction  by  the  kprlng. 
I  think,  .therefore,  that  we  have  a  new  com- 
bination for  a  new  object,  and  that  Ibe  gist  of 
Ibat  combination  has  been  mken  hy  the  defend- 
ant, and  that,  consequently,  there  u  an  Inf ringe- 

Applying  these  vlewa  to  the  cue  In  hand, 
Horley  ha^ng  been  Ibe  first  Inventor  of  an  au- 
lomalio  button-sewing  machine,  t^  unltinK  In 
one  organization  mecnanlsm  for  feeding  out- 
tona  from  a  mass,  and  delivering  them  one  by 
one  to  sewing  mediaoism  and  to  the  fabric  to 
which  they  are  to  be  secured,  and  sewing  mec>>- 
anlsm  for  paadng  s  thread  through  the  eye  of 
the  button,  and  securing  It  lo  the  fabric,  and 
feeding  mechanism  for  moving  Ibe  fabric  the 
required  dislaoces  to  spaoe  the  Duttona,  another 
machine  is  an  infringement,  in  which  such 
three  sets  of  mechanism  are  combined,  provided 
each  mechanism,  in^vldually  conddered.  Is  a 
proper  equivalent  for  the  corresponding  mech- 
1»  U.S. 
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aniam  In  the  Horley  Mtent;  and  Ii  makee  no 
dUfereDce  ibat  in  tne  Infringtng  macblno,  the 
hntton-feedlng  mecbanlam  ia  more  simple,  and 
the  aewine  mechaiilUD  and  the  mecboDiiia  for 
feeding  the  frabric  are  diSereDt  Id  met^nlct] 
construcUoa,  to  long  u  they  perform  each  the 
same  fnoctlon  M  the  corresponding  mechsnlnn 
in  tite  Horley  machine.  In  rabatantlally  the 
same  way,  ana  are  combined  to  produce  the 

The  view  taken  on  the  part  of  the  defendant. 
Id  leKanl  to  the  Question  of  infringement,  1> 
that,  iDaamach  as  the  Lancaster  machine  usee 
different  deHces  in  ita  medtaolama  «blcb  cor- 


tboae  claims  ate  to  be  limited  to  tbe  ipedal 
dcrlcea  deacrfbed  bi  the  patent,irhlcb  nuke  up 
•ucb  comblnationa,a]Uunigb  both  nuwblnes  con- 
tain tbe  lame  nulo  group  of  lutraineiitalltlea 
which,  when  combined,  make  up  the  machine. 

But,  In  aptoneer  patent,  — "■  ~  '"— '  -'  *'~ 

r.wlih  the  four  claims  fn  < 

D,  the  spedal  devices  set 
not  neceasaiT  coDstltuants  of  tbe  claims.  The 
main  operanve  features  of  boUi  marines  are 
tbe  same.  In  each  then  li  a  receptacle  for 
shank  buttons  In  a  mass:  in  each  the  mass  of 
buttons  passes  in  order  Into  a  conveyer-waj; 
and  in  each  tbe  buttons  connjtd  to  tbe  ■entlns 
mecbanism  are  preeeDied  aucoMstvely  vfth  tbe& 
sbaoka  In  a  borliontal  podtlon,  ao  as  to  allow 
of  the  passage  of  the  needle  through  the  ej^ 
In  the  Atorlc?  macUoe,  tbe  buttons  «ra  cat- 
ried  along  tbe  racewav  with  their  sbanks  down- 
ward, and  are  tumea  over  by  proper  devices, 
so  that  the  needle  can  enter  tbe  eye.  Id  tbe 
Lancaster  macblDe,  tbe  buttons  travel  along 
Ibe  raceway  with  their  ahanks  upward,  and  tbe 
twisted  aliapeof  the  raceway  cansesthebuttonii 
to  be  preaented  properly  m  succession  to  tbe 
needle.  Tbe  only  difference  Is,  that  in  tbe  Hor- 
ley machine  there  is  an  actlre  operating  device 
for  tnrfaing  Ibe  battona,  in  tbe  shape  of  a  but- 
ton wbn]  which  receives  them,  and  abuts  off 
Ibe  column,  and  takea  one  at  a  lime  out  of  the 
raceway ;  while  In  tbe  Lancaster  macblne  tbere 
Is  a  passive  deHce  fOr  accomplishlDg  the  aame 
result  of  turning  tbe  buttons,  and  there  la  no 
butum  wheel,  but  there  la  a  apwing  gate  at  tbe 
end  of  the  racewav.wbloh  abutaoD  tfae  column 
end,  with  tbeaddllion  of  other  devices,  allows 
one  button  at  a  time  to  be  withdrawn  mm  the 
nicewOT.  But  in  tbe  Horley  patent  a  modifl- 
cation  u  described,  whereby  the  button  wheel 
Is  dispensed  wltb,  and  a  spring  gate,  aa  in  tbe 
Lancaster  machloe,  la  employed,  and  an  active 
device  la  used  to  open  tbe  sprioK  gate  and  dis- 
charge tbe  button,  wblle  Id  the  Lancaster  ma- 
chine an  active  Inatrumeiitaliiy  ia  used  to  effect 
tbe  aame  rcault,  In  combination  wltb  tbe  side- 
wiaa  movement  of  tbe  racewav  and  in  connec- 
tion with  tbe  fact  that  the  ne«ale  enteiB  tbe  eye 
«f  tfae  button  and  passes  a  thread  through  it. 

Aa  to  the  mecbanum  for  feeding  the  fabric, 
it  <8  substantially  tbe  same  Id  tfae  two  machines, 
for  in  each  tbe  Deedle  operates  to  feed  the 
fabric. while  inserted  in  it,  and  it  makes  do  dif- 
ference that  In  tbe  Horley  machine  tfae  two 
needles  swing  like  an  inverted  pcudulnm, while 
in  the  I^DMster  macbiae  the  single  needle 
swings  in  a  straight  line. 

Tbe  principal  difference  rdiad  on  by  the  dfr 


tDecbaolam.  baaed  upon  the  dl^rence  in  the 
kind  of  stitch  used  In  tbe  two  macbines  for 
faatcDing  tbe  button  to  the  fabric.  The  two 
■titcliea  are,  indeed,  different,  speciUcally  con- 
sidered. Horiev  uses  the  chain  stitcb.  Id  the 
I^qpaater  macbiae,  the  stitch  Is  made  by  loop- 


as  to  prevent  the  loop  From  polling  out,  a 

wotUd  otherwise  do.  The  Morlev  patent,  bow- 
ever,  la  Dot  for  any  particular  kind  of  ftltch, 
or  for  any  particular  kind  of  mecbanbm  for 
making  anch  atitch.    When  tfae  form  of  tbe 


Horley  aaya,  In  bia  spec- 
rent  means  for  makii»:  a 
H  well  aa  other  feed 


ing  It  muat  cfaauoe. 
UcatloD,  that  dmeicni:  u 
stitcb  may  be  employed,  i 
mecbaaisms. 

Tbe  contention  of  the  defendant.  In  regard  to 
tbe  aewing  mecbaalsm,  rests  upon  the  propod- 
tSon,  that  tfae  convolution  or  concatenation  of 
thrMd  which  makes  up  tbe  sUtch  in  the  Iad- 
caster  loacbine  Is  different  from  that  which  is 
found  in  tbe  Morley  machine.  lu  each  ma- 
cblne, however,  the  buttons  are  ntaced  at  the 
proper  distancea  apart  iij  tbe  feeding  mecfaan- 
tsm  which  moves  tbe  fabric  along,  aod  the  feed- 
ing device  is  moved  altematelv  different  dla- 
tanoe*.  to  alternate  abort  atltcDea  with  long 
sUdiee  between  tbe  buttons.  In  each  machine, 
the  button  is  taken  possession  of  by  tbe  sewing 
mecbanism,  and  tbe  needle  In  estdi  enters  Ibe 
eye  of  tbe  button.  In  tbe  Laocsater  machine, 
however,  tbe  thread  Is  so  looped  as  to  embrace 
also  tfae  shank  of  the  button;  and  thus.  If  tbe 
button  were  not  present  In  tbe  Lancaster  ma- 
chine, the  lock  atitch  would  not  be  formed,  but 
merely  a  succc^on  of  loops,  which  could  be 
pullea  out  of  the  fabric.  But  this  couvolutloa 
or  concatenation  of  tbe  thread  to  form  the  fast- 
ening of  the  aliich,  and  the  partlcnlar  device 
whiui  forms  such  con  volution  or  eoncatenulloD, 
are  not  made,  by  tbe  Horley  patent,  elemenla 
which  enter  Into  the  clalma  m  queatioD. 

Those  claims  are  not  for  a  result  or  effect, 
irrespective  of  tbe  meana  by  which  the  effect  la 
accompliafaed.  It  la  open  to  a  aubeequent  in- 
veutor  to  accomplish  the  aame  reault,  u  he  can, 
by  substantially  different  means.  Tbe  effect  of 
the  rule  before  laid  down  Is  merely  to  require 
that,  In  determining  whether  tbe  meana  em- 
ployed In  tbe  Lancaster  machine  are  subatan- 
tiallv  tbe  same  meaus  as  those  employed  in  the 
Horley  macblne,  the  Uorler  patent  is  to  re- 
ceive a  liberal  coostmctlon,  in  view  of  tfae'  fact 
that  be  was  a  ploDeer  in  tbe  construction  of  an 
automatic  button-sewing  machine,  and  thathia 
patent,  especially  In  view  of  the  character  and 
terms  of  tbe  four  claims  in  question,  is  not  to 
be  limited  to  tfae  parUcular  devices  or  iostru- 
mentalitiea  described  by  bim,  used  In  tbe  three 
main  elements  of  hb  machine,  which,  combined 
toretber,  make  It  up.  This  ta  Ibe  ralndple  ap- 
plied by  thisoonit  bt  OantolSdakdrahi  Oo.  v. 
On*s  Vaiva  Oo.  118  U.  a  167  [^:98e]. 

In  all  three  of  tfae  main  mediaaisms  used  In 
the  Lancaater  madtloe,  Oie  means  emplc^ed  in  it 


are  eabstantlaily  equivalents  of  tfaoae  emplov«l 
lo  tbe  Horley  machine.  There  Is  In  eadi  a 
hopper  oODtalaing  Ibe  mjua  of  buttons  and  an 
IncHned  conveyer-way  teadlng  from  tbe  hop- 
per lo  the  aewing  mechaniam.    Tbe  mty  qoee- 
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tioD  in  regard  to  tbe  butlan-f ceding  mecliaiiiam 
la  wbetber  tbe  meaiu  employed  in  the  I^ncas- 
ter  nucbiue  for  tamiag  the  bution  «o  that  the 
ejes  will  come  Into  tbe  path  of  tbe  needle  aie 
wltbla  the  means  employed  for  the  same  pur- 
pose in  the  Morley  mscnine.  In  the  Horlcy 
machine  tbere  is  a  flexible,  corrugated  strip  ol 
melal,  which  is  oscillated  to  and  fro,  and  ope- 
rales  lo  roll  the  buttons  drer  so  that  their 
shanks  will  occupy  s  groove  at  the  bottom  of 
tbe  trough.  In  ue  Lancaster  machine,  the 
reclprocatmK  brush  which  gweepe  over  the  bot' 
torn  of  tbe  hopper  In  which  the  buttons  lie  In  a 
mass,  operates  in  an  equivalent  waj  with  the 
corrugated  strip  of  the  Horler  machine,  and 
causes  the  shanks,  which  Mand  upward,  al  the 
buttons  which  have  been  rolled  over  by  ita 
action  to  enter  slila  in  a  metal  plate,  which  cod- 
rerge  in  the  single  convever-way.  The  only 
difference  ia  that,  in  tbe  Morley  machine,  the 
shanks  are  nausea  to  lie  In  one  oirectlon  at  one 
time  in  their  path,  and  In  the  lAncaster  machine 
the  same  result  is  accomplished  by  equivalent 
devices  at  another  time. 

As  to  the  Instrumentalitlee  employed  In  tbe 
two  machines  for  brining  the  buttons  one  by 
one  so  Uiat  their  eyes  will  stand  In  a  horizontal 
portion,  ready  to  recefve  the  needle,  tbe  but- 
tons in  the  Horlej  machine  pass  down  the  con- 
veyer-way with  their  eyes  pointing  downward, 
and  occupying  the  groove,  and  &om  the  con- 
veyer-way they  enter  one  by  one  into  a  button 
wheel  which,  tiy  revolving,  turns  them  180°, 
and  tbey  are  then  received  into  a  carrier  whicli 
further  tuma  them  90*,  so  a«  to  get  the  eye  Into 
a  horizontal  plane.  In  the  Lancaster  machine 
it  is  not  necessary  to  turn  the  buttons  i 
than  90°,  because  they  have  been  so  rolled 
by  the  brush  in  tbe  hopper  that  their  eyes 
point  upward  and  eetcr  Uie  slita,  and  the  con- 
veyer-way U  twialed  and  so  tarns  the  button 
thgt  its  eye  will  occupy  a  horizontal  plane, 
ready  to  receive  tbe  needle.  Then  the  needle, 
entering  the  eye  of  tbe  button,  pulls  the  button 
out  of  £e  conveyer  and  the  latter  moves  out  of 
tbe  way,  leaving  tbe  button  In  the  possession 
of  tbe  tewing  mechanism. 

These  Instrumenlallties  are  tbe  eqoi  valenta  of 
each  othdr,  tbe  differences  being  merely  formal, 
active  instrumentalities  being  employed  in  one 
cose  to  turn  the  buttons  and  In  the  other  that 
end  twing  accomplished  by  tbe  twisting  of  tbe 
conveyer-way.  To  employ  a  curved  path  to 
change  the  plane  occupiea  by  a  body  passing 
along  that  path  was  well  known  In  mecWnlca, 
and  u  a  device  shown  In  the  Morley  patent  for 
turning  the  buttons  from  a  nearly  vertical 
position  to  a  horlxontal  position,  by  a  corres- 
ponding variation  in  tbe  inclination  of  the  con- 
veyer way.  Tbe  only  difference  in  tbe  partic- 
ular devices  In  the  two  machines  in  this  reapect 
results  from  the  fact  that  in  tbe  Morley  ma- 
chine the  buttons  pass  from  the  hopper  with 
their  shanks  downward,  while  In  tlie  Lancaster 
roacblae  tbey  pass  with  their  shanks  upward. 
From  this  It  resulia  that,  while  the  means  em' 
ployed  In  the  two  machines  are  subelautlally 
tbe  same  to  eHect  the  same  result,  active  agents 
can  be  used  in  the  one  cose,  while  passive 
agenta  are  used  in  the  other,  to  effect  the  same 
(uniing  of  the  button.  Indeed,  In  tbe  modi- 
fled  form  of  construction  suggested  in  the  Hor- 
ley  Bpedflcntion,  there  Is  a  tpring  gale  for 
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holding  the  buttons  np,  whHe  la  tbe  Lancaster 


is  opened  by  a  special  device, 
while  In  the  Lancaster  machine  the  button 
itself  opens  the  spring  when  the  buttcm- holding 
contrivance  moves  out  of  the  way.  In  that 
modification  of  the  Morley  arrangement,  as  tbe 
speclflcation  states,  tbe  button  wheel  and  the 
plunger  aie  dispensed  with,  and  it  Is  not  neces- 
sary to  turn  the  button  180°  on  a  vertical  axis. 
So  in  this  reapect  the  only  difference  between 
the  two  machines  Is  that  in  the  Morl^  machloe 
tbe  spring  gate  is  opened  by  an  active  device, 
while  in  the  Lancnster  machine  the  conveyer- 
way  Is  moved  aidewise  by  an  active  device, 
leaving  the  button  behind,  which  opens  the 
spring  rate  because  the  needle  ha*  entered  tbe 
eye  of  tne  button. 

In  regard  to  the  sewing  mechanism  in  the 
two  machines,  a  sewing  needle  with  thread  Is 
employed  in  each  to  fasten  the  buttons  to  tbe 
fabric  In  each  the  thread  is  continuous  and 
follows  the  fabric  as  that  i>  moved  along  Ijy 
tbe  mechanism  which  feeds  IL  The  Morley 
machine  employs  tbe  common  stltcb.  In  the 
Lancaster  machine  there  is  a  peculiar  atitch,  in 
which  a  loop  Is  drawn  arounif  tbe  thank  of  tbe 
button  and  thus  the  stitch  la  locked  against  be- 
ing drawn  out;  but,  notwithstanding  the  new 
convolution  or  concatenation  of  thread  used  In 
tbe  Lancaster  machine  to  secure  the  ebank  of 
the  button  to  the  fabric,  theaewing  mechanism 
of  tliat  machine  it  a  aabatantial  equivalent  for 
the  corrMDondlng  mechanism  of  the  Morley 
patent.  The  invention  of  Morlev  in  that  re- 
spect did  not  consist  In  the  peculiarity  of  tbe 
stitoh,  but  in  tlie  cotnbioation  of  the  needle  and 
the  mechanism  for  operating  it  wttb  a  button 
having  a  shank  and  an  eye,  the  eye  being  held 
in  a  horizontal  plane  in  Uie  path  of  Uie  needle, 
to  that  the  thread  carried  by  tbe  needle  could 
secure  the  batttui  to  the  fabria  It  ia  Imma- 
terial, lo  to  securing  the  batlon,  whether  or  not 
a  loop  ia  passed  over  the  head  of  the  button. 
The  defendant's  device  and  arrangement  may 
be  aa  Improvement  and  the  tublect  of  a  patent; 
but  nevertheless  the  uie  of  it  involvea  the 
pl^dfl'B  Invention. 

It  nuy  be  true  that  the  defendant's  peculiar 
form  of  stitch  waa  unknown  before:  and  it  may 
also  be  true  that  his  arrangement  for  carrying 
the  buttons  with  tbdr  eyes  upward  and  turn- 
ing the  eyes  Into  a  borisontal  plane  by  tbe 
twisting  of  the  oonveyer-way  was  not  known 
before.  Of  comae  they  were  not  before  knovm 
In  a  machine  for  atitomadcally  aewing  buttona 
to  a  fabric,  becanse  Morley**  machine  waa  tbe 
drat  to  do  that.  But  still,  the  defendant  em- 
plova  for  tbe  above  purpoaea  known  devices, 
which  in  mechanic!  were  recogniied  aa  proper 
substttutea  for  the  devices  used  by  Hcney  to 
effect  the  eame  resnita.  Thua,  in  the  Lancaa- 
ter  machine,  tbe  bnisb  for  rolling  over  tbe  but 
tone  Is  tbe  obvious  equivaleat  of  the  oorm- 
gated  plate  In  the  Morley  machine.  Tbe  mode 
of  opc^tion  ased  In  the  Lancaster  madiine  for 
rolling  over  tbe  buttons  to  that  their  sbaska 
shall  point  in  a  particular  direction  before 
enterieg  the  main  convever-way  is  the  same 
mode  of  operation  founa  Id  the  HoiIct  ma- 
chine, where  the  corrugated  plate  tollt  the 
buttonaoverduring  their  paaaasetottie  grooved 

u»u.s. 


Goti^le 


Baxk  or  Fort  IIadibos  t.  Aldmk. 


coftrarer-wa;,  m  that  tbetr  ilianlu  aliatl  sU 
pobit  in  the  Mme  dlrecdoD.  In  ihe  Lancaster 
machine  the  action  ramihioK  from  the  inUted 
w«y  It  a  medianlcal  equiTatent  for  the  buiton 


1190)  wheel,  the  punch  and  the  carrier  used  la  the 
Horlev  macnlae  to  turn  the  eye  into  the  proper 
gluie  lor  the  needle  to  enter  11;  andtbetpecmc 


diSerence  in  the  devices  In  thla  respect  becomes 
lees  vben  tbe  modification  described  In  the 
Morley  pauat  Is  used,  lo  that  In  each  of  tbe 
two  macbines  the  button  Is  turned  ODly  90' 
a  horlzonial  axis,  and  In  each  of  them  a  spriag 
gate  Is  emolojed,  opened  In  the  one  case  07  an 
active  deviL-e,  while  In  tbe  other  case  an  active 
device  moves  the  conveyer  away  from  tbe  par- 
ticular button  which  is  being  held  by  the 
needle. 

Id  this  sense  tbe  mechanical  devices  used  by 
the  defendant  are  knonn  substitutes  or  equiva- 
lents ror  those  employed  In  tbe  Morley  macbloe 
to  effect  the  same  resolt;  and  this  Is  tbe  proper 
meaning  of  tbe  term  "  known  equivalent,  In 
reference  lo  a  pioneer  machine  such  as  that  of 
Horley.  Otherwise,  a  dtSereoce  in  the  par- 
ticular devices  used  to  accomplish  a  particular 
teault  in  lucb  a  machine  would  always  enable 
a  defendant  to  escape  (he  charge  of  infrioge- 
ment,  provided  aocn  devices  were  new  with 
the  defendant  in  such  a  m^blne,  because,  as 
DO  machine  for  accomplishing  tbe  result  exist- 
ed before  that  of  the  plaintiff,  the  particular 
device  alleged  to  avoid  infringement  conld  not 
have  existM  or  been  known  In  such  a  machine 
prior  to  Qie  {^IntlfrB  Invention. 

It  ntuiu  A^"*  t^"**  v^xM  that  ths  deerM  of 
the  Oirevit  VOurl  mvii  bs  rtvnied,  and  the  earn 
be  remanded  to  Ouit  Govrt  m'lft  a  direction  lo 


plaiitUffftMetU.aKdaMudeingthattJiMeetai  . 
have  been  %i^lnetd  bg  the  pendant,  and  order- 
inff  a  r^ftrmue  to  a  tnaeUr  lo  laice  an  aeeonnt  of 
fnffiU  and  iMimpee  in  retpeet  to  lueh  ivftinge- 
nunt,  and  owantfiv  (i>  the  piiUntiff*  a  perpet- 
^tat  ii^nnetion  in  re^eet  to  the  favr  ^Uiimt 
dbote  mmtiofud:  and  (0  tiAe  tueh  further  pro- 
etedingi  ae  Aaa  be  aeeording  to  'mw  and  not 
iiuoniitteia  «AA  tMt  opi-nion. 


THE  BAKS  OF  FORT  HADIBON,  AppL, 

9. 
FHIIANDEB  H.  ALDEN  bt  al. 

(Bee  BL  0;  Beporter's  ed.  STS-SSLJ 

Oorporate  etoeh—pagmmt  in  pn^ertff-^M  <tf 
eremor — hmevaieid. 

1.  WhSMIliediutsrof  aeorpoiatlon  authorlMs 
ttaeapKal  stoA  to  be  paid  for  in  property  and  the 
ttiareholden  honvtlf,  and  tn  cood  talth,  put  In 
propertylmteadatiDOMrlDpaTmentof  tb^Bub- 
•artntlon,  third  partlae  have  no  rround  itf  00m- 

1.  Wb«eefnUpald  atook  la  tasoed  tor  ttia  proimr- 
tr  received,  there  mnit  be  aotnal  fnnd  In  the  trans- 
aettoo  to  enable  oredttofa  of  the  eorporatloa  m 
—Jl  Uie  ttookliolden ' ' 


k.  But  tbe  risbt  to  compel  enoh  applkatlnn  can- 
not tw  Invoked  bv  a  itookbolder,  oonientlnit  to 
iuoh  dinxwiilan  of  the  trust  fund  and  hlmnnlf  pa^ 
Uolpatias  In  ItaapproprUtlon. 

G.  That  the  property,  when  reocavered,  was  loM 
bjr  the  holden  at  prices  whidL  if  the  eomMnr 
could  have  otttalnedthsm.wonld  have  made  Itaie- 
tentlon  advliable,  does  not  alter  the  tr 


APPEAL  from  a  decree  of  the  Orcult  Court 
of  tbe  United  States  for  the  Northern  Dl»- 
trlct  of  Illinois,  dismissinfi  a  suit  to  compel  thtf 
executors  of  a  steckbolder  to  pay  out  of  hl» 
estate  tbe  amount  of  his  allei;ed  unpaid  sub- 
scTipllon  for  stock,  so  far  as  may  be  Decesaarr, 
for  the  Bstisfaction  o(  iheclaUn  of  tbe  pl^ntiff. 
AM^^ned. 

The  facts  are  stated  In  the  opinion. 

Metra.  Henry  Strong  and  Th«odor* 
Sheldon  for  appellant. 

Mr.  John  P.  wllaon  for  appelteea. 

Mr.  Jvttiee  Field  delivered  the  opinion  of 
the  court: 

The  Bank  of  Fort  Hadison,  the  complainoiit 
below,  the  appellant  here,  is  a  corporation  or- 
ganized under  tbe  Laws  of  Iowa.  Tbedefend* 
ants  are  executors  ol  tbe  will  of  James  8.  War 
terman,  deceased, who,  at  Ibetime  of  his  death, 
was  a  citizen  of  Illinois.  The  bank  Is  a  credit- 
or of  a  corporation  created  under  the  Laws  of 
Wisconsin,  known  as  tbe  Black  River  Lumber 
Company,  In  tbe  sum  of  |58,50G.5S.  with  In- 
terest from  January,  1884.  Waterman  was  a 
filockbolder  in  tbe  company;  and  the  present 
suit  is  brought  upon  tbe  alle^tion  that,  at  the 
time  of  his  decease,  he  was  indebted  to  it  in  a 
large  amount  for  stock  subscribed,  whlcb  had 
beenissuedtohim,  but  for  which  he  had  never 
paid,  except  in  lands  not  exceeding  in  cash 
value  40  per  cent  of  tbe  amount  subecribed, 
and  which  lands  have  been  recooveyed  to  blm. 
The  object  of  the  suit  is  to  compel  the  execn-  [37«] 
tors  to  pay  out  of  bis  estate  the  amount  of  hia 
alleged  unpaid  subscripijon,  so  far  as  may  be 
necessary,  for  tbe  satisfaction  of  the  claim  of 
the  bank.  In  addition  to  this,  tbe  complalI^ 
ant  alleges  an  Indebtedness  of  the  estate  of 
Waterman  upon  a  i»omfB8ory  note  of  the  lum- 
ber company  to  tbe  amount  of  (10,000,  which 
was  indorsed  by  the  Arm  of  Eetcbum  A  W» 
lerraan,  of  whlcb  the  deceased  was  a  partner. 
The  court  below  decided  against  the  claims  of 
the  bank  and  dismissed  the  bUL  From  its  de- 
cree the  case  Is  here  on  appeal. 

It  appears  that  on  tbe  17th  of  October,  1879, 
five  persons  redding  at  Fort  Hadison,  Iowa, 
namely:  Charles  Brewster,  Joseph  A.  Smith, 
William  H.  Eretdnger,  Samuel  Atlee,  and  J. 
0.  Atlee,  were  the  ovrners  of  a  tract  of  "pin» 


Ss  Waterman,  oonslstins  ot  Henry  Eetehunt 
and  M.  H.  Eetcbnm  and  James  B.  Waterman, 
were  owners  of  a  tract  of  dmilar  land  in  that 
State,  amounting  to  about  80,000  acres,  which 
was  subject  to  a  mortgage  for  |70,000.  Od 
that  day,  these  eight  persons  entered  into  aa 


agreement  in  wrillns  to  form  a  corporation 
—  '-"-' •WtoMins'-  '-■--'--' ' 

_      .  [nber,loa,  aadtlm- 

bt^,'  and  nicb  other  boslnesi  as  lught  be  In- 


nnder  the  Laws  «t 

ipanj 
manufacture  and  sale  of  lumber,  logs 


SUFRBVX  COUXT  OF  THX  nHTTED  StATSL 


eluded  In  iu  cbuter,  and  to  contribute  and  . 
rey  to  a  trustee  nt  trustee*,  for  the  benefit  of 
the  oompanj,  under  certatn  reelrictlona,  the 
flnt  tract  mentioned,  and  20,000  acres  of  tbe 


to  advance  tbe  necessaiy  funds  to  lake  np  the 
notes  clTen,  which  amounted  to  $25,000,  be- 
•idea  mlaeat,  and  to  recetn  the  note  of  the 
compauffn  tbe  amoont,  pnable,  with  8  t 
cent  interest,  on  or  before  Ja^  If  1880,  whi 
they  were  to  bold  as  a  lien  on  tbe  premises. 

n  was  also  agreed,  by  the  same  InttniiiiHit, 
that  tbe  parties  residing  at  Fort  Madison,  own- 
ers of  the  18,000-acre  tract,  should  lia*s  three 
(8TB]  serenttasof  the  slock  of  tbe  oompaoT,  and  that 
the  Eetcbums  and  Waterman  sboula  have  four 
■ereatbs— fncb  stock  to  be  leoelred  by  them 
Id  full  payment  tot  tbeir  conveyances  to  tb 
trustee.  Bach  par^  was  to  receive  stock  1 
proport[<»i  to  his  mdlvldual  Intertst  In  th 

Pursuant  to  this  sgreement  tbe  Black  lUrer 
Lumber  Company  was,  In  November,  1879,  In- 
corporated uDder  the  taws  of  'WIeconsin— the 
capTuI  stock  being  fixed  at  $487,000  divided 
Into  4.8TS  abares  of  $100  each.  Theparcelsof 
land  mentioned,  above  were  conveyed  bytbe 
respective  owners  to  Joseph  M.  Bei^,  of  Fort 
Madison,  In  trust  for  tbe  company,  upon  cer- 
tain conditions,  and  to  tbe  parlies  eharea  were 
issued ai follows:  ToJamcsS.Walerman.I.SM) 
•haresi  to  H.  Eelcbum.  n&l  Ehiires;  to  M.  U. 
Ketcbum,  63S  Bbares;  to  J.  C.  Atlee,  4S8sbares; 
to  S.  Atlee,  460  shares;  la  Charles  Brewster, 
235  shares;  to  W.  H.  Eretzioger,  488  shares; 
to  Joseph  A  Smith,  285  shares.  No  money  was 

E"d  by  any  of  the  parties  for  the  stock,  the 
d  conveyed  by  them  to  tbe  trustee  being 
taken  In  full  paytoent  of  their  reepeciive  shares. 
As  stated  above,  the  tract  held  by  the  Eet- 
cbums and  Waterman  was  subject  to  a  mort- 
Sge  of  $7S,0OD  of  the  purchase  money,  and 
s  trust  upon  which  they  conveyed  the  30,000 
acres  to  tbe  trustee  was,  that  upon  tbe  payment 
of  the  said  purchase  mooej  aod  btweat  and 
the  taxes  thereon,  be  should  convey  tbe  lands 
to  Ibe  Black  River  Lumber  Company  acoord- 
Ing  to  tbe  conditions  of  tbe  contract  of  Octo- 
ber 17,  1879. 

As  no  money  was  paid  by  the  stockholders 
for  their  stock,  the  company  had  no  funds  with 
ivhich  to  commence  business.  To  meet  this 
oonditlon  the  contract  of  October  17,  187B, 
"  Madi- 
s  the 


was  exhausted  the  lumber  compaoy  on  varloua 
occadone  borrowed  money  from  the  bank,  upon 
its  notes  Indorsed  bv  different  stockholders,  un- 
til some  time  Id  Uarch,  1680,  wbeo  the  loaoa 
thus  made  amounted  to  $00,000,  Of  this  sum, 
$10,000  had  been  loaned  upon  a  note  of  tbe 
18T0)  oompanr  Indorsed  by  the  Ann  name  of  ^t- 
chum  i  Waterman.  Tbe  indorseotent  was 
nade  by  Eetdinm,  without  any  antbori^-ex-l 
32« 


upposed  U 

_   ._B  rfrm.    1 „ 

lake  any  further  advances  without  additional 
security  to  cover  existing  as  well  as  fntoie 
loans.  A  chattel  mortgage  was  thennpon  exe- 
cuted tothebankby  tbe  lumber  company  upon 
all  Its  logs  and  lumber,  toaecuresncbaiivaDcea 
as  well  as  other  debts  of  the  companv.    The 


rty  ant 


made  further  ai 


Od  tbe  Btb  of  April  followlDg,  Om  two 
Eetchunu  filed  a  bill  In  a  state  court  of  Wis- 
consin to  set  aside  this  chattel  mottnge,  mak- 
ing  the  bank,  the  compaoy,  and  aU  (to  stock- 
holders, except  Waterman,  parties,  and  aQegtng 
that  tiie  mortgage  was  a  fraud  upon  tbe  com- 
pany; that  the  amoant  claimed  Oy  tbe  bank 
was  not  due  to  It;  and  that  the  company  owed 
a  large  amount,  but  bad  sufficient  asaeta  to 
pay  all  Ito  debts.  The  bill  prayed  that  the 
mortgage  be  declared  invalldi  that  tbe  prop- 
erty of  the  company  be  restored  to  It;  ana  that 
pending  tbe  suit,  a  recdver  of  tbe  properly  be 
appointed.  Soon  afterwards  a  stipulation  was 
eolered  Into  byaU  tbe  parUe^  that  one  William 
R.  Sill  be  appointed  by  tbe  judge  of  tbe  court 
receiver  of  uie  proper^  and  effecia  of  the  eom- 
peny,  and  that.  In  addition  to  the  usual  powers 
of  such  officers,  he  receive  authori^  to  manue 
and  control  the  property  and  dl^oae  of  ue 
same  in  tbe  customary  course  of  trade,  for 
cash  or  on  credit,  and  apply  tbe  proceeds  to 
pay  tbe  Aebla  of  the  company,  ana  wbeo  they 
were  paid  that  he  be  dlscna^ged,  and  ao  much 
of  the  property  as  might  be  undispoeed  of  he 
returned  to  the  company;  that  tbe  receiver  give 
security  for  the  faithful  discbarge  of  bis  trust 
Id  the  sum  of  $25,000;  and  that  as  soon  as  he 


had  been  appointed,  and  this  securi^  given, 
the  idiattel  mortgage,  execnted  to  the  bank, 
should  be  canceled,  aiid  H.  H.  Eetcbmm,  who 


s  genenl  manager  of  the  company,  should 


in  accordance  with  this  stipulation. 

When  the  first  note  given  for  the  purcluNe 
money  of  tbe  Eetcbum  and  Waterman  tract 
became  doe.  Waterman  advanced  the  money  ,-__ 
to  take  it  up,  receiving  in  lieu  of  It  the  note  of  P^ 
Ibe  Lumber  Oompany,  payable  on  or  before 
July  1, 1680.  After  this  latter  note  bad  ma- 
tured he  passed  It  over  to  one  Mtlo  Smith,  who 


impany.  .  , 

I  demands  against  that  compuiy,  which  he 
_.d,  except  those  ot  tbe  bank  aod  this  Judg- 
ment in  favor  of  Hflo  Smith. 

In  April,  1881,  at  a  meeting  ot  tbe  stock- 
bolden  of  tbe  lumber  oompany,  it  wae  leeolved 
that  the  trustee  should  recoi^ev  tbe  lands  he 
held  to  the  respective  stocknolders  who  hsd 
transferred  them  to  bin.,  except  that  the  lands 
transferred  by  the  Eetebams  aod  Waterman 
should  be  conveyed  to  Waterman  alone.  To 
this  arrangement  tbe  Eetcbums  aasented.  It 
was  also  agreed  that  tbe  Jadgmeot  of  MDo 
Smith  abonid  be  released  as  a  lien  od  the  lands 
to  be  reconvCTed  U  tbe  partiea  realdlne  at  Fort 
Madison,  and  sbouid  be  collected  only  oat  at 
tbe  lanos  to  be  reoonveyed  to  Watennan. 
This  arrangement  was  carried  out  In  1688.  bat 
modified,  at  tbe  request  of  the  directors  of  the 

uses. 


Bahx  of  Fokt  Uisncnr  t.  Au>hm 


the  liimbBr  <xunpaii7,  and  Qimt  compan;  rimol- 
taoeotulj  oonTeytng  the  Mnw  lo  tbe  orlBlnal 
owDen  UBboTC  dliMted.  Wto  Smidi's  Jndg- 
ment  wu  rdeund  >•  to  tbe  lands  cooT^d  to 
tlw  partiea  St  Fort  lUdlaoa,  and  aa  to  tbe  funds 
Inthetaandtoftbencdrer.  ThbdlBpoaitionof 
The  lands  wai  made  upon  tbe  belief,  wbidi  all 
putlea  at  tbe  time  appeared  to  entertain,  that 
tbere  would  be  infflHent  none^  realized  from 
propertyin  the  bandi  of  (he  receiver  to  pay 
tbe  demandi  of  tbe  bank  In   fnll.    Aa  tbe 


ta  impcraiUe  to  make  any  accurate  cMlmale 
of  it«  valne.  Tbe  mit  was  removed  to  the  Cir- 
cuit Court  of  the  United  Slates,  snd  resulted  in 
a  final  decree  on  tbe  ISib  of  January,  1864, 
which  adjudged  that  there  was  due  by  the  lum- 
ber compsDT  to  tbe  bsnk  tbe  sum  of  t73,8fl6.14, 
and  directea  the  receiver  to  turn  over  to  it  cer- 
tain property  snd  credits  in  hla  bsnds,  leaving 
e  twlancedueof  )08,S06.6(t.  Tbs receiver wss 
thereupon  discharged. 

JsmeeS.  Wstennandledon thel9tbof  July, 
1883,  and  the  defendants  below,  appeUroshere, 
vent  appointed  executors  of  his  last  will  and 
testament. 

The  present  suit  is  brought  to  enforce  tbe 
DiLymeot  of  the  balance  thus  adjudged  to  be 
due  to  tbe  bank  by  tbe  lumber  oompany  out  of 
the  cstato  of  the  deceased.  Tbe  bill  was  framed 
n:x>n  tbe  theory  that  the  deceased  was  at  tbe 
time  of  hfs  death  indebted  to  tbe  company  In 
a  large  amount  for  tbe  stock  Issued  to  him,  it 
being  contended  that  the  cash  vslne  of  tbe  lands 
coDveved  to  the  trOBtee  tor  that  stock  did  not 
exceed  40  per  cent  of  the  amount  subscribed. 
But  this  theory  falls  lo  the  eround  before  the 
fbctsof  the  esse,  as  detailed  above.  The  parties 
who  became  stockholders  bad,  putsuaut  to  a 
previous  8gi«etneDt,  conveyed  their  lands  to  a 
trustee,  In  trust  for  the  corporation  formed,  up- 
on an  understanding  tbnt  stock  should  be  Is- 
•ued  to  them  in  proportion  to  their  individual 
interests  In  the  property.  Tbe  eubscripHon 
was  made  upon  this  arrangement  and  the 
parlies  acted  with  full  knowledge  of  the  con- 
ditiODH  on  which  tbe  properly  was  lo  be  trans- 
ferred to  a  trustee,  and  the  stock  was  to  be 
ismed  to  them.  There  was  no  attempt  to  pass 
off  the  propeitv  as  different  or  more  valua'bie 
than  it  was.  There  was  no  deception  or  mis- 
representation of  any  kind  in  tbe  case.  No 
demand,  therefore,  against  tbe  estate  of  the  de- 
ceased Waiertnan  can  be  sustained,  upon  the 
assumntloD  that  by  tbe  conveyance  of  his  land 
he  hadnot  paid  up  all  that  be  contracted  or  was 
bound  to  pay  by  his  subscription.  There  was 
DO  credit  given  by  the  bank  to  the  company 
upon  any  representation  of  a  different  set  of 
facts  than  that  which  actually  existed.  The 
bank  was  owned  1^  twoof  thestockholdersof 
tbe  company,  Brewster  and  Smith,  who  bad 
partidpaled  In  and  bad  been  well  advised  of 
all  that  was  done  by  tbe  company.  They  held 
•11  the  shsrea  of  the  bank,  and  were  respectively 
its  president  an4  cashier.  Such  being  the  case, 
tbeanswer  Utheclaimeoflhebank  is  found  in 
the  decision  of  this  court  In  CW(  v.  Gold  AnuU- 


being  unable  to  obtain  its  satisfaction  upon  ex- 
1S9  U.  8.  U.S..  Book  B2. 


to  pay  what  be  dalmed  to  be  doe  and  unpaid  [87&1 
00  the  sbarea  heU  by  them.  He  co&Moded 
tbat  the  valnaUon  put  upon  tbe  propertr  taken 
for  such  stock  was  Illegally  and  fnudnlendy 
made  at  an  amonnt  for  above  Its  actual  value, 
but  tbe  oomt  said:  "If  it  were  proved  that  act- 
ual frand  was  committed  In  tbe  pnrnont  of 
the  stock,  and  that  the  otnnidalnant  bad  ^ven 
credit  to  tbe  company  fnnn  a  beUet  that  Its 
■took  was  fully  paid,  there  wooM,  undoub^ 
edly,  be  substantial  ground  for  Uie  relief 
asked.  But  when  tbe  charta  authnlzea  cap- 
ital stock  to  be  paid  fn  proper^,  and  toe 
shaieboklers  honestly  sad  In  good  faith  put 
In  proper^  Instead  of  money  In  payment 
of  their  snbscrlpttons,  third  parties  have  no 
gronnd  of  complaint.  The  case  Is  ray  dif- 
ferent from  that  In  which  aubscrlpllona  to 
Block  are  payable  In  cash,  and  where  onlv  a 
part  of  the  Installments  has  been  paid.  In  that 
case  there  is  sini  a  debt  due  to  the  corporation, 
which,  If  it  becomes  insolvent,  may  be  sequest- 
ered in  equity  by  the  creditors  ss  a  trust  fund 
liable  to  the  payment  of  their  debts.  But  whera 
full-paid  stock  Is  issued  tor  property  received 
then  must  be  actual  fraud  In  tbetransactlonW 
enable  oedltors  of  the  corporaUon  to  call  the 
slockboldera  to  account."  Under  this  author- 
ity no  foundation  Is  laid  for  calling  upon  the 
estate  of  the  deceased  to  pay  anything  more  tor 
the  stock  issued  to  him  than  was  paid. 

But  sssumiog  Ibis  to  be  the  correct  doctrine, 
10  far  as  any  alleged  diflcrence  between  tbe 
subscription  and  the  value  of  the  property  taken 
In  payment  Is  concerned.  It  Is  contended  tbat 
tbe  lands,  whicb  in  the  hands  of  tbe  trualee 
coDstituled  a  trust  fund  for  the  benefit  of  the 
Htockholders  and  creditors  of  (he  company, 
weie  not  devested  of  their  trust  character  upon 
ibelr  reconveyance  to  the  stockholders;  Uiat 
the  only  effect  of  the  reconveyance  was  to  sub- 
stitute several  trustees  in  place  of  one;  and  that 
the  appellant  has  therefore  a  right  to  proceed 
against  either  or  all  of  them  for  an  accounting. 
If  this  were  a  suit  by  a  creditor  other  than  a 
stockholder  there  would  be  great  force  In  this 
positktn  of  the  appellant  It  might  be  well 
contended  that  a  conveyance  of  the  trust  fund 
to  the  stockholders  upon  their  resolutloc  could 
not  deprive  a  creditor,  not  consenting  thereto, 
of  his  right  to  compel  the  application  of  that  rgsQ] 
fund  to  the  payment  of  his  demand,  or  of  a 
ratable  proporuon  with  other  creditors.  But 
tbe  right  to  compel  such  apniicatiou  cannot  be 
Involied  by  a  stockholder  consenting  to  such 
disposition  of  tbe  trust  fund,  and  himself  par- 
ticipating in  its  appropriation,  as  in  the  present 
case.  Here  the  lands  conveyed  to  the  trustee 
were  subject,  as  staled  above,  to  a  mortgage  of 
|7S,000,  and  its  payment  was  assumed  by  tbe 
company.  It  turned  ontthatthecompany  was 
not  prosperous  in  lis  business,  and  In  the  year 
following  Its  OTganizallonlt  became  Involved  In 
litigation,  and  arecdver  of  Its  property  and  ef- 
fects was  appointed.  And  In  April,  1880,  Its 
stockholders  upon  consultation  came  to  the 
conclusion  that  it  would  be  impossible  for  the 
company  to  comply  with  Its  engagements  to 
pay  oft  tbat  mortgage,  end  they  therefore  ad- 
vised, and  at  their  meeting  resolved,  tbat  the 
lands  iboold  be  reconveyed  to  the  original 
47  727 
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ownen,  tad  the  eompanr  Im  thai  nduMd. 
The  bulk,  through  its  ■tocKholdais,  woo  wen 
also  Btockholdan  of  the  lumtm  oompuif, 
nulled  In  tUs  BdvkeBnd  reaolutlon,  ud  to  pnr- 
■nanrn  (hereof  the  eeveral  neoaTtytnoea  wen 
made,  ■•  stated  above,  and  among  othen  to 
thestockholdenofthebank.  It  was  expected 
that  the  ori^ial  owners  would  then  bold  the 
lands  ai  they  had  held  them  before  the  lumber 
company  wai  organized.  That  the  property 
when  recoanred  was  sold  by  the  holders  at 
prices  which,  if  the  company  could  have  ob' 
tained  them,  would  have  made  its  retention 
advisttble,  does  not  allar  the  tranaacUon.  The 
caseof  7norr^)ionY.  BemU  PaptrOo.  137 Maa^ 
6BS,  supports  tfalB  coDClusiou.  There  a  Judg- 
meiit  creditor  of  the  corporation,  unable  to 
enforce  his  Judgment  by  execution,  filed  a  bill 
In  eqni^  on  bebsif  of  himself  and  all  other 
crediton,  against  tbe  corporation  and  certain 


■tockhotden,  to  enforce  a  personal  llablli^  of 
the  latter,  on  the  ground  that  the  capitiu  of 
the  corporation  bad  been  wiibdrawn  and  paid 


to  tbe  stochholden.  He  bad  at  that  time 
tncted  for  eight  ahaies  of  the  stoch,  paid  for 
them  Id  part,  and  roted  u  owner  at  meetings 
of  theMockhclden.  Atmeof  Ihemeeliogs  the 
snm  of  (16,038,  being  the  amonnt  of  (he  cash 
asaela  of  tbe  cmrporaUon,  waa  withdrawn  from 
the  capital  of  the  corporatlOD  and  divided  among 
£881]  the  itockholden  in  proportion  to  the  amount 
of  stock  held  l^  them  respectively.  Theplelnl- 
Iff  waspreaent  and  voted  In  favor  of  tbe  divis- 
ion. Upon  theee  tacts  it  was  held  that  the 
bill  oonld  not  be  mulaioed,  although  upon  its 


personal  liability  for  a  debt  due  from  the 
poratloD  to  himself. 

The  indorsement  of  the  note  of  the  Black 
River LombnCompanyfortlO.OOOJby  Eetch- 
nminthe  Arm  nameoiEett^am&  Waterman, 
waa  made  by  way  of  aecuritv  to  the  banit  tor 
Ka  loan  to  that  company.  Tlie  tmasacllon  tuul 
no  connection  with  the  DustDeoa  of  thefitm.  It 
waa  a  gnatxow  of  another's  obllgatloD,  which 
DO  member  of  (be  Arm  bad  any  auUiority  to 

gre.  It  was  oot  shown,  moreover,  that  the 
doraemeni  was  made  with  the  cousent  at 
even  knowledge  of  Waterman.  His  estate, 
tiieretore,  cannot  be  held  liable  upon  the  note. 


HABGAKET  BUOKUA^,   Afpt., 
JONATHAN  OORT. 
iSee&as 


XsuitM  pfatr»—ltuAe§—daelarationt  <f  grantor 
—*iuonj)ttmttetamee,^ffiet^i-  ' 

L  ItelTsoanrtat  eqattrau  oompelthe. 
dsr  of  the  lesal  aue  to  UDdbeU  l}j  the  del 
and  Invwt  the  plalntur  with  tu       ' 
-  A-'*^***  ?*'»n°t.''e  toipateaw  one  In  the  ptaoe- 


tp  swan  them  onlr  irtMo  ha  ntj  flnd  occaUon  » 
doio. 

I.  A  iTuitee  Id  a  deed  Is  not  effeoted  with  the 
deolanwlona  of  the  giantor  made  after  the  exeoo- 
UoD  and  dellverr  ot  the  deed.  nnleM,  with  full 
knowledge  of  suehitwiUimttoos, be aoquleaoesmor 
saootloos  them. 

4.  AlthouBb  Inoompstent  evldecoe  be  rooelved  In 
an  equlbr  OBM,  vet  U  the  deoree  can  be  sustained  bv 
snob  evfaenoe  m  the  reoord  as  Is  oonpetent  and 
relevant,  thla  cnurt  will  not  digtuib  tbe  dearee. 

fNo.  Il9g.] 
StiimiUed  JaTL  a,  1889.     Dtdded  Jm.  B8,  1889. 
« 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Illinois,  in  favor  of  plaintiff,  reqniring 
defendant  to  convey  by  deed  all  her  right  and 
title  In  lauda.    Affirmtd. 

The  tacts  are  staled  In  the  opinion. 

Ma»n.  Bmry  W.  WOU,  PrtUyman  S  Wat- 
Ia««  and  Wm.  H.  Springer,  for  appellant: 
"       ghtondei 

-    „  „        ^ Mssesaa 

peraooal  property  upon  (ho  death  of  uie  mort- 
gagee, who  Is  owner  of  the  debt 

I  Jonea,  Hortg.  841;  2  Jones,  Hottg.  6S 1101. 
1108, 1427,  INW-  Laoa»  v.  Barri*.  ^  III.  169; 
Burton  r.  Baxter,  7  BhtcU.  a>7;  Hoidridge  v. 
Batet.  S8  Ind.  118;  JSsU  v.  Skroek,  2  B.  Hon. 
20;  Leonttrd  v.  MorrU,  9  Paige,  91;  8Ume  v. 
Lodu,  46  lUne,  44B;  Burnt  v.  Thayer,  115 
Hass.  80;  AUxander  v.  BofraaTt,  70  IlL  IIT. 
118. 

The  bill  alleges  that  the  deed  to  Rnckraso 
was  Intended  to  secure  a  loan  of  money,  and 
(bat  tbe  loan  and  debt  is  paid. 

This  may  be  proved  by  a  defendant  in  a  suit 
Id  ejectment. 

Mowry  v.  Oumminof,  84  Fed.  Rep.  7IB;  Ma- 
ter V.  miuter,  94  HI  4S8,  488;  Padcwiod  v. 
OrvOey,  89  Dl.  800. 

The  bill  on  its  face  shows  that  the  complain- 
ant was  guilty  of  great  laches;  that  the  Slab- 
ule  of  LfmltaUonB  had  run  against  his  debt 
more  that  twcntv  years  before  he  filed  his  bill 
in  this  case;  and  a  mortgage  cannot  be  fore- 
oloeed  when  the  debt  is  barred  by  statute. 

Emery  v.  Eetghan,  88  HI.  482. 

Redemption  under  the  mortgage  !•  cttt  <A  at 
the  expiration  of  the  same  tloie  that  (he  right 
of  foreclosure  is  barred. 

ajonee.  Hortg.  §1148. 

Specific  performaoce  li  not  decreed  after 
great  laches. 

ifcLaarit  v.  Bama,  79  HL  78;  MeOate  v. 
Oroiier,  09  HI.  602;  Alexander  v.  Boffman,  TO 
Dl.  110;  Pratt  v.  Stone.  80  Tl.  441;  BaiUiaek 
V.  WaUamaon,  88  lU.  400;  Sugden,  Vendors, 
444:  Thompton  v.  Brvm,  46  HI.  126;  MarthaU 
V.  Fide,  91  111.  167;  Hbwler  v.  Butheriand,  08 
Cal.  414;  KfcA  v.  WiBard.  78  HI.  02;  Ji^neofi  v. 
FOem,  6  West  Rep.  SIC,  118  Dl.  938;  MeCar- 
tin  V.  IVopft<w«i.  10  Cent  Rep.  198.  48  N.  J. 
Ea.  828. 

e  declarations  of  a  vendor  In  refoence  to 


■re  not  admissible  to  defeat  the  titte  of  hit 
vendee,  unless  the  vendee  Is  pteseot  U  the  time 
such  declarations  are  made  and  either  expiealy 
or  tacitly  assents  to  their  truth. 

Bttit  V.  Xaitii^,  20  m.  888;  SletiOaah  v. 
Stewarl.  76  U.  S.  11  Wall.  607  (20:Kt;  JZm- 
dqsw  T.  SArhardt,  61  HL  108;  Deige  t.  Awf 

u»  u.  s- 
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nxin'i  Sae.  .fi  T.  Co.  03  U.  8.  379  (28:  B20); 
Ihinutooy  t.  Sc^ooj  Direeton,  40  HL  24T;  Jfy- 
cri  T.  J^'nne,  26  HI.  37;  ffijsiat  r.  White,  9 
West.  Bep.  S45,  118  lU.  619;  Brmoiir  v.  Colfcti- 
der,  106  IB.  88;  ^urand  v.  TFrtfAtman,  108  HI. 
489;  i%itn  t.  A>tA,  lOT  Dl  695;  1  Qreenl.  Et. 
Sg  6S7,  MB:  Haan  r.  Pierton,  88  Dl.  241; 
Cometl  T.  m'Ut'arru,  87  U.  S.  SO  WalL  226  (33: 
264);  WagmielUr  v.  Prettyman,  12  Bradw.  816; 
Bidiwrdton  t.  EadtaU,  106  HI.  479. 

One  attacking  a  title  derived  from  a  deceased 
penuD  Bball  oot  prevail  b;  testifyiiig  to  thioga 
Buch  deceased  person  said. 

Alexander  v.  HotTman,  70  HL  117, 118:  A»rf»- 
(071  V.  PA«Ipf,  S2  lU.  310;  Whitmar  y.  Sttektr, 
71  Ul.  412;  £kh£»-  t.  Inman^  6  Bradw.  S8; 
UarrU  v.  Bin*  ./f  JaektmniOs,  23  Fla,  601 ; 
m'ilianu  T.  ^iftnina  (Ho.)i  18  WesU  Bep.  680; 
Buffum  V.  Porter  (Hich.),  14  West.  Rep.  896. 

A  party  who  seeks  to  bave  an  abeolnte  deed 
declared  a  motimige,  and  sets  up  his  aQeiit  in- 
tenlion,  Ot  B  verbal  contract,  to  overcome  and 
defeat  the  deed,  must  establish  his  case  ij  evi- 
dence which  is  clear  and  conrindDg. 

fTiiw-B  T.  MeDowcU,lS  Dl.  614,  B17;  Jfiij- 
ntUMA  T.  Johnton,  78  111.  189;  Oarr  t.  Binng, 
83  in.  14:  Tainlor  v.  Eeyi.'a  Hi.  888;  Ban. 
tUad  \.  Otit,  63  m.  80;  Flim  t.  Mann,  14 
Pick.  467:  Bminglon  y.  Carnal,  60  DL  016; 
IIotBland  y.  Biakt,  97  U.  B.  626.  628  (24: 1028, 
1029);  Oadnum  v.  fttor,  118  V.  8.  78  (80:  78); 
TVMm  T.  Strwfrr.  4S  Hicta.  038,  540:  Paneaie 
T.  Ctoi4tf>»a»,  0  Cent.  Rep.  206,  114  Pa.  113; 
Sloan  V.  Sddctr,  84  Minn.  491;  Ktnl  r.  Latlm, 
24  Wis.  604;  Laruxi  v.  Zehigh  A  W.  QxUCo.d 
Cent.  Rep.  822, 112  Pa.  4S6;  EmdaU  t.  Mann. 
11  Alton,  18-lB;  Siehardtm  v.  Johnten.  41 
Wia.  102;  BamageT.  Bantag6(^  CA  3  8.  B. 
Bep.  886:  Fattaraon  r.  Lamion,  10  West  Rep. 
440, 46  Ohio  SL  77;  1  Jones,  Mortg,  gg  1 6,  364. 
369;  Rue  t.  IMe,  107  Di.  276;  Ptttt  t.  (kMe, 
44  ni.  108,  106;  Stowort  v.  F«ttnM  (HI.).  16 
West.  Rep.  374;  Bofne  y.  Stravm,  14  Dl.  04; 
MagnuMon  t.  Johnton,  78  Dl.  160;  Bslmon  v. 
Mtuer  (CaL),  16  Paa  Rep.  766. 

Pared  evidence  cannot  be  lecedved  to  estatt- 
lish  a  resulting  tmat  In  a  stmnger  after  the 
death  of  Uie  grantee.  In  an  ahaolute  deed  to  rettl 
estate. 

3  Sugden,  Vendors,  156;  Roberts,  Frands,  99; 
1  Jone^  Mortg.  §  888;  FoUambe  t.  Eilbreth,  17 
Dl.  632;  Maa^  t.  Fntehm,  20  DL  43;  Oar- 
venter  t.  Oarpenier,  70  Dl.  467. 

The  decree  for  costs  agonal  appellant  is 


---,  -  .-.ninoT. 

wr  V.  my,  70  I1L  683;  TuttU  v.  Garrttt,  74 
m  444;  Phmpt  V.  a^itUer.  20  N.  J.  Eq.  809, 
816. 
Mr.  John  M.  P»lmer,  for  appellee: 
AsBDming  that  Ruckman  was  a  mere  mort- 
gagee of  the  lands  in  question,  after  his  con- 
vejaoce  to  the  defendant  nothing  remained  In 
him  which  oould  In  an;  case  descend  to  hli 
•-— •  -gpreaentatlvesb 


legal  reprei 


u~_.  .,  Sernnan,  A  Hasa.  289;  I  Jonea, 
HMtg.  8  806;  WdA  r.  PrUH,  8  AUen.  166; 
Bunt  7.  Bunt.  U  Pick.  874. 

Laches  cannot  be  Imputed  to  one  in  peace- 
able poeieaiion  of  land,  tat  dday  in  reaorting  to 

aDLUl;   WOtmt.Bg 


en,  77  UL  76;  MelntoA  T.  Baunden,  I 


Mr.  Juttiee  Hkrlan  ddlveted  flie  ofdnlim 
of  the  court: 

About  the  vear  1866,  or  1866,  W.  D.  Bowen 
executed  to  the  appellee  Oar?  his  bond  In  writ- 
ing for  the  convejance  of  certain  lands  in  Ma-  [888] 
son  Coun^,  DUnols,  the  consideration  being 
the  sum  of  $1,000  pajable  in  two  equal  In- 
stallments on  the  first  da;  of  October,  lEi07,  and 
1868,  with  10  per  cent  Interest  from  the  date  of 
sale.  Cory  went  into  possession  under  (ha 
purchase  on  or  about  Maj  1,  ISOO,  during 
which  year  he  prepared  and  sowed  in  wheat 
abuut  seveuty-flve  acres.  In  1807  he  erected  a 
house  on  the  premises,  and,  before  the  wheat 
crop  of  tiiat  year  was  cut,  he  moved  into  It 
with  his  famlfy.    During  the  next  year  hepre- 

Ered  for  cultivation  forty  additlona]  acres. 
I  has  cultivated,  more  or  leas,  theae  laodi 
ever  since  he  flrst  took  possession  of  them. 
An  the  Improvomenia  thereon,  including  tlie 
fencing,  as  well  as  the  taxes  (except  those  for 
the  year  1880),  were  regularly  p^  by  him. 

On  the  flrrt  day  of  October,  1808,  Bowen 
and  wife  conveyed  the  lands  to  Eiidia  Ruck- 
man,  d  New  Jen^,  who  was  a  fliat  cousin  of 
Cory  and  a  man  of  large  means.  This  was 
the  first  time  Bowers  had  heard  of  Ruckman, 
Until  the  delivery  of  the  above  deed  he  knew 
of  no  one  except  (Tory  in  the  transaction  tor 
the  sale  of  the  Unda. 

On  the  34tb  of  April,  1862.  Ruckman,  by 
deed  executed  In  New  Jersey,  conveyed  thu 
lands  to  Margaret  Hopping,  a  atngle  woman, 
to  whom,  at  a  subsequent  dale.  January  30, 
1864,  he  was  married.  Some  lime  afler  their 
marriage,  but  at  what  time  does  not  appear, 
Ruckman  and  his  wife  separated;  and  they 
were  living  apart  when  she  brought  in  the 
court  below  an  action  of  ejectment  against 
Oiry  for  the  recovery  of  the  lands.  In  that 
action— the  date  of  the  commencement  of  which 
is  not  shown  by  the  record— she  obtained  a 
verdict  and  judgment;  but  Gory  elected  to 
take,  and  did  Uke,  as  of  right,  a  new  trial,  aa 
provided  for  in  the  Statutes  of  Dllnols.  Rev. 
But  Dl.  chap.  46.  Thereupon  he  instituted 
the  present  suit  against  Hm.  Bucltman  (her 
husband  having  died)  for  the  purpose  of  ob- 
taining a  decree  requiring  her  to  convey  to  him, 
by  suffldont  deed,  all  her  right,  title,  and  in- 
terest in  flieae  lando.  The  GUlm  for  such  re- 
lief is  rested  by  the  platntift  upon  these  grounds: 
That  the  lands  were  purchased  by  him  from 
Bowera,  and  paid  for  (except  as  to  a  small  ^.-b, 
part  of  the  price  stipolated)  with  money  bot-  l389] 
rowed  for  that  puipoae  from  Ruckman;  that, 
without  the  knowlecige  or  leaneat  of  Rtickmon, 
and  solely  for  the  parpoae  of  securing  him  In 
the  paynient  of  the  amount  fo  loaned,  he 
caused  Bowers  to  make  the  convevance  directly 
to  Ruckman;  that  although  moli  conveyance 
waa  alwolulein  form,  tt  was  Intended  to  be,  and 
was  only  to  operate  aa,  a  security  for  the  debt 
due  from  htm  to  Rndanan;  that  the  latter, with- 
out hie  knowledge  or  consent,  and  without  a 
good  tx  Talnable  oonrideratioo  to  laatala  tt 
made  the  deed  of  1862  to  Hargaiet  Hopping: 
that  only  recently,  namely:  by  add  action  of 
ejectment,  did  sheassert  any  title  imder  the  deed 
to  her;  that  hb  debt  to  Bnckmon,  on  aocount 


Bupsaifa  Ooubt  t»  thi  UmrKD  Srxnta 


of  Um  borrowed  moner.hH  long  flDoebeei 

duigsd  In  full;  and  that,  nevettlieleM,  the  d»- 
fenduit  nfnted  to  oonrey  to  him,  and  waa  In- 
equitably proMcntbig  her  action  of  ejectment 


L  The  oontsntion  tbat  the  plalnttft  liaa  a 
plain,  adequate  and  complete  ramedj  at  law 
cannot  be  aaatalned.  It  u  not  certain  that  ha 
can  auctxjaafolly  defend  the   action  of  eject- 


Ihe  defendant  and  innat  the  i&Intlff  with  IL 

S.  Nor  haa  Uu  plaintiff  been  gaDtj  of  any 
iDch  laches  a>  would  doae  the  doon  of  a  court 
(rf  equity  agalnat  him.  He  waa  In  the  peaceful 
occapoocj  of  the  premiaea  for  iome  jeara  prior 
to  any  anertion  of  title  apoa  the  part  of  the 
defendant  undra  Qte  deed  at  1889l  If  he  had 
not  been  all  the  time  In  the  poaaeadon  of  the 
premlMa,  eontrolllngthematif  he  wentbeab- 
solute  owner,  the  question  of  lachea  might  he 
a  more  aeHona  one  for  hbn  than  it  la.  The 
bringing  of  the  action  of  ejectment  waa,  ao  far 
aa  the  reoord  abowB,  the  lint  notice  he  had  of  the 


.  _  _     .  .       - .      houKb  dalmloK 

to  have  been  the  abaoluie  owner  of  the  landa 
■iooe  1869,  took  do  action  agalnM  the  plaintlD 
until  the  ejectment  suit  waa  instituted.  MOU 
T.  Z;<MihK>0(f,  42  DL  111,  11&  •-Lacbea,''the 
Supreme  Court  of  IlUnola  haa  well  said,  "  --- 

■  *    ■ ed  to  one  to  the  peaceab 

_. dfM  delay  in  resorting  to  ai 

of  equity  to  correct  a  mistake  in  Uoe  deecriiv 
tlon  of  ue  premises  In  one  of  the  conreyancea 
throng  which  the  title  must  be  deduced. 
The  poaaeaslon  la  notice  to  all  of  tbepcaeeaaor'a 
equitable  rlghla,  and  he  needs  to  assert  tbem 
only  when  he  xokj  find  occasion  to  do  so." 
WiUm  V.  Bum,  TI  111.  78,  84.  See  also  Bar- 
bour r.  Whmei,  4  T.  B.  Hon.  180,  190;  Mat, 
▼.  Anfro,  T  J.  J.  Hanh.  SO0.  SOB. 

8.  Beference  la  made  to  the  depositions  of 
aereral  wltnesaea,  tndudtDS  the  plaintiff,  who 
teatUled  in  his  own  behalf,  in  which  are  de- 
tailed itatements  made  by  Buokman,  at  differ- 
ent timea  after  1862,  Id  reference  to  the  title  to 
theae  laDd&  This  evidence.  It  is  cootended, 
and  properly  so,  waa  incompetent  under  the 
well  ealabllued  rule  that  "  a  grantee  in  a  deed 
U  not  affected  with  the  declaratious  of  the 
grantor  made 

of  the  deed,  t  „.    

dedaratlona,  he  aoqnieacea   In   or  aanctfona 
"     "^MT.  1PW<,118~ 

>.  BUI;  Bteinbaeh  t. 

1660,  661  [30:06,  60] 


I  aoqnieace     ._    _.    

hem."  ^Kiiu  T.  miU.  118  IlL  61&,  634  [fl 
Feat.  Bep.  HOI;  Steinbaek  t.  Bteuart,  78  tJ. 
6. 11  WaU.  660,  661  [30:06,  96];  Winefietter  A 
P.  Ufy.  (h.  ▼.  0«M?,  116  TS.S.  161.  IBS  [SB: 
691,  on].  Bat  the  queetlon  remains,  wheuier 
the  deone  cannot  be  auatained  by  nich  erl- 
deooe  tn  the  record  aa  is  competent  and  re1» 
nA  We  tUnk  it  can.  At  any  rate,  after  a 
earefOl  rifting  of  the  prool  and  glriog  due 
wel^t  to  all  the  facte  and  drcnmstancea  that 
may  propariy  be  considered,  we  do  not  see  our 
way  olaar  to  dlstnrb  the  decrea. 


There  are  no  other  qnestions  tn  the  O 
we  deem  it  necessary  to  notlo& 
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APPEAL  from  a  Judgment  of  the  Court  irf 
Claims,  dlamtssmg  a  claim  for  a  balance 
alleged  to  be  due  for  canylDg  the  United  Statea 
mall.    Affrmed. 

Reported  below,  90  Ct.  OL  33. 

The  facta  are  stated  Id  the  opinion. ' 

Meun.  A.  J.  WllUrd.  Sam'l  M.  Lakt, 
Wm.  B.  Sarit  and  Jai,  L.  Fifh,  Jr.,  for  appd- 
laDt: 

The  law  Tested  the  Postmaster-General  with 
ample  authori^  to  make  this  contract,  and  the 
defendant  la  bound  by  the  contract. 

Lee  V.  Mumve,  11 U.  B.  7  Orancb.  866  (3:  S73); 
BunUr  v.  U.  3.  SO  U.  S.  0  Pel.  188  (8: 86). 

The  aocepiance  of  a  propoaal  which  binds  the 
bidder  creates  a  contnct  as  valid  aa  a  forma) 
written  one  executed  ^  the  parties. 

Oarfidda  V.  U.  8. 9S  U.a  2&  (2S:  779);  1  Paia. 
Cont.  407;  Srvin'i  Cam,  IE  i3t.  OL  4ft. 

i^Mtrs.  A.  H.  Garland,  AUy-Oen.,  and 
Robert  A.  Howard,  Atiitl,  Attji-Oen.,  for 
the  United  Slates,  appellee. 

Mr.  Jattiee  Harl»n  delf rered  the  optnton  of 
the  court: 

The  claim  upon  which  this  action  Is  brooght 
Is  for  Uie  balance  alleged  to  be  due  tLe  appel- 
lant for  carrying  the  m^of  the  United  Stale* 
on  certain  routes,  between  July  1,  1B78,  and 
June  80, 1881. 

It  appeal*  from  the  llodings  of  hct  that  Ihta 
company,  for  some  years  prior  to  March  SI, 
1877,  carried  the  malla  on  each  one  of  thirteen 
routes,  under  writlen  contracts  with  the  Post- 
master-Oeneral  preecritdog  the  compensation  It 
was  to  receive  for  such  service*.  The  last  one 
of  these  contracts  waa  made  March  31, 1874. 
and  covered  the  period  beginning  January  1, 
1874,  and  ending  June  80, 1877.  Thia  contract 
waa  made  subject  to  the  provtaknis  of  the  Act  ,~u9\ 
of  March  8,  IffTS  (17  Stat  at  L.  666.  chap.  881;  l"** 
R.  B.  g  4003),  which  aathorlKsd  and  directed  the 
Poatmaster-^leDeral  to  readjnt  the  oompenna 
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Hon  tbereafter  b>  be  paU  fot  Uie  tnaspottallon 
of  mallBOD  railioMl routes,  tbepa^pemilleper 
annum,  not  to  exceed  cerlaln  rates,  graduated 
bj  the  arerage  weight  of  the  mails  cuiied,  "to 
be  ascertained  In  emj  cue  by  Ibe  actoal 
veisblng  of  tbe  malla  for  such  a  number  of  sue- 
ceadTe  working  dsrs,  not  leas  than  thirty,  at 
Buch  times  after  June  80, 1878,  and  oot  less  fre- 
quently  tban  once  in  eveiT  four  jeaiK  and  the 
result  to  be  «tated  and  verified  In  micb  form  and 
maDneras  the  Postmaater-Qetien]  may  direct." 
By  an  Act  approved  Harrh  8, 1B76,  the  Posl- 
mastcr-Qencral  was  directed  to  bare  the  mails 
weighed  by  the  employes  of  the  Post  Office 
Departmeat,  and  to  have  the  weights  stated  and 
verified  to  bim  by  them,  under  such  inslruc- 
lions  as  he  considered  just  to  the  Department 
And  lo  the  rnilrosd  companies.  Babsequently, 
by  an  Act  approved  July  IS,  1876,  that  officer 
was  "antboiized  and  directed  toreadjuat  the 
compensatloQ  to  be  paid  from  and  after  July  1, 
1876,  for  transportation  of  malls  on  railroad 
routes  by  reducing  the  compensation  to  all  rail- 
road compaoies  for  the  transportation  of  mails 
10  per  centum  per  annum  from  the  rates  fixed 
and  allowed  "  by  the  first  sectioD  of  the  Act  of 
March  3,  1873.  The  same  Act  provided  that 
railroad  companies,  whose  railroads  were  cou- 
Elructed  in  whole  or  in  part  bv  a  laod  grant 
made  by  Congress  on  the  oonditioQ  that  the 
mails  should  be  transported  over  their  road  at 
such  price  se  Congtesa  should  by  law  direct, 
shall  receive  onlySO  per  centum  o[  tbecompen- 
satioD  authorized  by  the  Act  of  July  12,  1B7S, 
IB  8taL  at  h.  78.  chap.  ITS;  Bupp.  R  S.  224. 
The  company  wespaid  according  to  the  terms 
of  the  contract  of  Haich  81, 187i,  up  to  and  in- 
cluding June  80, 1677. 

Prior  to  February  1,  1877,  tbe  PoMmaslei- 
Oeneral  sent  to  claimants,  for  eaoh  of  the  routes 
covered  by  Ita  contract  with  the  United  States, 
a  "railroad-distance  drcolar,"  and,  prior  to 
April  16,  1877,  a  "lallrcod-weight  drcular;" 
the  object  of  the  flrat  circular  beloK  to  obtain 
eccunite  information,  for  the  use  of  the  Depart- 
ment, In  regard  to  the  length  and  location  of  the 
plalodff's  rood,  and  that  of  the  last  belne  to 
Eanm  obtain  a  statement  of  mail  matter  conveyed  by 
'"  '  It  The  information  called  for  by  thew  circu- 
loiB  having  been  fumisfaed,  the  Postmatiter-Qen- 
eral,  December  SO,  1877,  readjusted  the  com- 
pensation to  be  paid  for  carrying  the  malls  over 
the  route*  in  question,  giving  doe  notice  thereof 
lo  the  Sixth  Auditor  md  to  die  railroad  com- 
pany. That  order  was  Id  this  form:  "Antboiize 
the  Auditor  of  the  Treasury  for  the  Poet  Office 
Department  to  pay  the  Eastern  KaDroad  Com- 
pany, quarterly,  for  carrying  the  man  between 
and  from  Jul;  1, 1877,  to  Jime  80> 

1881,  at  the  rate  of  t  per  annum  (being 

(  per  mile  per  annum),  unless  otherwise 

ordered,  subject  to  fines  and  deductions."  On 
the  same  day  the  Poetmister-General  sent  to  the 
company  a  dnmlar  notice  of  adjustmeot  of  pay 
for  each  roole  in  this  form:  "The  compeiwai- 
tlon  f  or  the  transportadonof  mafla,  etc. ,  on  your 
road,  rotite  between  aod  ,  baa 

been  fixed  bwn  July  1,  1877,  M  June  SO,  1881 
(unless  otherwise  ordered),  under  Acts  ot  March 
8, 1878,  July  IS,  1876,  upon  returns  showing 
the  amount  and  diaracter  of  the  service  for 
thirty  dayi,  oommendng  April  16, 1877.  at  the 
rate  ot  per  annum,  bong  $         per  mile 

1»  V.  & 


for  mOea."  The  compensation  thus  fixed 
was  the  maximum  authorized  by  the  Act  ot 
1878,  as  amended  by  tbat  of  1876. 

Bv  the  first  section  of  the  Act  ot  Jime  IT, 
1878,  making  appropriations  for  the  fiscal  year 
of  the  Poet  Office  Department  for  the  year  end- 
ing June  80,  1879,  and  for  other  purposes,  tha 
PoaUoasIer-General  was  "authorized  and  di- 
rected to  readjust  the  compensation  \o  be  paid 
from  and  after  Ibe  first  day  of  Julr,  1878,  for 
transportation  of  malls  on  ndlroacl  routes  by 
reduang  the  compensation  to  all  railroad  com- 
panies Tor  the  transportation  of  mails  S  pet 
centum  per  annum  from  the  rales  for  the  truts- 
portatlon  of  malls,  u  the  basis  of  the  average 
weight  fixed  and  allowed"  by  the  first  section 
of  the  Act  of  July  12. 1876.  (30  Stat,  at  L.  140; 
Supp.  R.  S,  8SB.)  On  the  IStb  of  July,  1878, 
that  oBlcer  readjusted  the  oompensotlon  to  be 
paid  to  the  appellant  for  the  transportation  of 
mails  on  said  routes  after  July  1, 1878.  Of  this 
readjustment  due  notice  was  given  to  the  com- 
pany and  to  the  Auditor  of  the  Treasury  for 
the  Post  Office  DepartmeoL  The  notice  to  the 
auditor  waa  In  this  form:  "  Authorize  the  au- 
ditor to  decrcaae  the  pay  of  the  Eastern  Rail- 
road Company  tor  carmng  the  mails  between 
and  from  July  1, 1878,  to  JtmeSO, 

1881,  at  the  rale  ot  per  annum,  leaving  the 

pay  from  that  dale  per  annum  (being 
per  mile),  beins  a  reduction  of  five  per  centum 
from  the  rales  nzed  lot  weight  of  mails  In  m> 
oordance  with  Qie  Act  of  June  17, 1S7B."  The 
notice  to  the  company  was  in  this  form:  "Please 
take  notice  that  Uie  Auditor  of  the  Treasury  for 
this  Department  has  been  directed  lo  decreaae 
Ibe  pay  of  your  company  for  the  conveyance 
of  the  malls  on  Route  9,  between  Portland  and 
Perlamouth,  from  July  1,  1878,  to  June  80, 
1881,  $R08.19  per  annum,  leavine  the  pay  from 
the  first  named  date  $18,288.60  per  annum, 
being  a  reduction  trf  S  per  centum  from  the 
retea  fixed  tor  weight  of  malls  in  accordance 
with  the  provisIOD  of  the  Act  of  June  17, 1878.' 

In  187B,  the  Poetmaster-Qeneral,  upon  Uie 


For  carrying  the  mails  on  all  the  rontei 
in  gnestlon,  mwa  July  I,  1877,  to  June  SO, 
1681,  both  Inclurive,  the  rdlroad  company  r^ 
ceived  compensation  In  coikformlty  with  the 
above  orders  ot  the  PoetmaBter-Oeneral;  that  is 
from  July  1, 1877,  to  June  30,  1878,  according 
to  the  orders  and  notice  of  December  20, 187^ 
and  from  July  1, 1878,  to  December  80, 1881, 
according  to  those  order*  a*  modified  Jnly  13, 
1678,  and  August  38, 1879. 

The  iBOerence  between  tbe  amotmts  actually 
ftU  to  the  dalmant  onder  all  of  said  orderly 
and  the  amount  It  wtmld  have  recdved  undar 
the  Older  of  December  SO,  1877— If  It  was  not 
bound  t^  the  order  of  July  IS,  1878,  making, 
the  reduction  of  0  per  cent— la  (8,926.66,  the 
amount  claimed  In  tne  petitioiL 

It  doe*  not  appet~  "^  *  "" 

time  before  the  o 
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made  an;  protest  agKliut  or  objection  to  the  re- 
■djustments  of  Its  oompennlion  ouda  by  the 
Poatmaster-QawnL 

After  the  flnt  of  July,  1877,  the  comiMiif  waa 
tmder  no  legal  obligation  to  carry  tbo  maila. 
It  curled  tliem  after  that  date  under  an  implied 
contntct  that  it  should  recelre  such  eompeoM- 


to  a  raadjuatment  of  ntea  as  required  by  the 
Act  of  iSn.  Bach  reacUuBtment  took  place  on 
the  20th  of  December.  1^.  If  the  or&r  made 
by  the  Poatmaater-Otioeral  on  that  day,  fixing 
certain  rates,  upoo  the  betds  of  a  reduction 
of  IQ  per  cent,  for  carrrlna;  the  malla  bom 
July  t,  1877,  to  Jnne  80. 1881.  and  Its  aocept- 
tnce  by  the  railroad  compaov,  constltnte  an 
exprees  contract,  in  respect  to  tne  compensation 
to  be  paid  to  It.  still,  u,  by  the  termi  of  both 
the  at^sa  and  the  notice,  those  rates  were  to 
govern,  "  aniesa  othernlae  ordered."  there  Is 
no  RTOund  tor  (he  company  to  complain  of  the 
■ulweqnenl  rednction  «  S  per  cent.  Thii  rea- 
ervation  of  power  in  the  PoMmaatcr-Glenera] 
opened  the  w^  for  him  to  exercise  the  author- 
ity conferred,  and  to  conform  to  the  direction 
given,  by  the  Act  of  1878.  It  cannot  be  said 
Qiat  the  reduction  of  0  per  cent  waaa  riolatloD 
of  thai  contract;  for,  according  to  Its  tenns, 
the  parties  agreed  that  the  rales  fixed  at  the 
latter  date  nere  tubject  to  auch  future  order*  as 
the  Postmaster-Oeoeral  might  make.  We  do 
not  mean  that  the  railroad  company  was  bound 
to  continue  the  canring  of  the  mtUla,  if  sob- 
sequent  changes  in  the  rate*  were  unreasonable 
or  did  not  meet  with  its  aaaenL  On  the  OMi- 
trary.  It  waa  at  liber^,  when  the  S  per  cent 
reduction  was  made,  to  discontinue  their  trans- 
portation on  its  can. 

OMtfJwtiee  Richardson,  nieaking  for  the 
Court  of  Claims,  properly  said  that  the  order 
for  the  reduction  under  the  Act  of  1878,  and 
thenodcetbereof  totbecompany,  "constituted 
an  offer  on  the  part  of  the  Poetmaster-Qenersl 
which  the  clalniant  might  decline  or  accept  at 
Its  pleaaun."  Having  lecdved  the  reduced 
compensation  without  protest  or  objection.  It 
may  be  justly  held  to  have  accepted  Ibat  oatx. 

Ft  la  a  ndstake  lo  suppose  that  these  viewa 
are  inconafatent  with  the  decision  In  (^ieaoo  A 
N.  W.  B.  a>.  T.  Uftilai  Slatei.  IM  U.  S.  684 
r36;8^.  It  waa  there  held  that  the  Act  of 
1876  should  not  be  coustrued  aa  affecting  the 
rights  of  a  railroad  eompany  under  a  contract 
for  tranaporting  the  mall  wbldi  was  in  all  re- 
spects valid  tmder  the  laws  In  fOrce  when  it 


fiidng  them  to  cases  whore  no  time  contracts 
for  sOTvIce  were  then  In  ezlatence,  and  tn  ood- 
tracta  therestter  to  be  entered  Into;"  and  that 
this  did  not  l^tfanatelr  wply  to  oontntcta  then 
existinx.  whose  terms  naa  not  ex[dnd.  That 
case  differs  from  the  present  one  in  tbe  Import- 
ant pstticnlar,  that  In  the  former  the  company 
botmd  ibelf  to  carry  Oie  mails  during  a  certain 
period,  and  consequently,  its  acceptance  from 
time  lo  time,  dnrlngtbat  period,  of  less  than  it 
was  enthM  to  demand  did  not  prejudice  ito 
tight  lo  dalm  what  was  tegaUy  due  under  its 
contract;  wheiesi,  in  the  preeent  case,  thecom- 
pony  oomd  have  declined  to  accede  to  tbe  re- 
odjuslinentB  <a  ratea  when  th^  were  made. 
788 


THOHAB  H.  AliliBN  m  u-,  AppU.,        gugj 

BENJAMIN  H.  SMITH  bt  ml.  \ 

IBesaaB 


APPEAL  from  a  decree  of  the  Circuit  Court 
Of  tbe  United  SUtea  tor  the  Eastern  Dis- 
trict of  Arkansas,  dismissing  a  suit  In  equity 
brought  by  crediton  to  set  aside  a  judgment 
ag^nst  tbeir  debtor  and  a  sale  of  nla  lands 
Ibereunder,  as  fraudulent  and  Tdd  as  against 
the  plalotiffa,  and  to  subject  the  lands  to  the 
payment  of  the  plaintiffs'  judgments.    A/- 

The  facta  ore  stated  in  tbe  opinion. 

ifr.  A.  H.  G»rl»iid.  tor  appeltants; 

The  settlement  had  between  Todd  and  Smith 
presumes  that  everything  was  included  in  it 
that  properlycould  nave  been  Included. 

1  Oreenl.  Kv.  §  106,  note  4;  3  Wbart  Gv. 
1188;  BnilA  v.  Tuehar.  2  X.  D.  Smith,  198;  1 
Am.  ft  Bug.  Bdc.  of  Law,  d.  109,  6  8,  note  S; 
Carttan  t.  Buekntr,  88  Ark.  68:  Lawrmet  v. 
mituiortk.  41  Ark.  E09i  Aandonl  (M  Cb,  v. 
Van  JBtan,  107  C.  8.  88S  (27:819). 

The  adjustment  must  be  final  and  concln- 
rive. 

Etuur  T.  7%>m»m,  66  U.  8.  1  Black,  80  (11: 
41);  Van  HaitM  v.  8aek,  18  Uooraw  P-  C.  185; 
Omw  t.  Mili*.  7  HurL  &  N.  SIS. 

We  may  judge  of  tbe  duracter  of  one  action 
and  Ae  Intent  of  tbe  parties  by  rimllar  action 
about  the  same  time  by  the  same  parties. ' 

Ouffa  T.  Ataord.  64  Q.  B.  28  How.  172  (16: 
4S4);  LtnaHn  t.  CbVti'n,  74  U.  8.  7  Wall.  188 

m-.im. 

Thefran 
soles  of  these  lands  vltlstee  the  a 

Sandi  v.  Codteite  4  Johns.  S88;  Oilbert  v. 
Hofinan,  Z  Watts,  66;  Jaelaon  v.  BvmmeniUt, 
18  Pa.  359, 

The  oriffinalsnit  was  revived  against  Sprin- 
ger as  administrator  of  tbe  estate  of  Todd. 
The  effect  of  this  revivor  was  to  exhibit  tbe  de- 
mands against  the  said  estate. 

Qantt,  Dig.  (Ark.)  g  99;  MeOoy  v.  Joabm, 
ai  Ark.  474;  Pope  v.  Botd.  82  Ark.  SS7;  WiO- 
ianuon  t.  ifeOrary,  88  Ark.  478;  Sidini  v. 
Graddif.  28  Aik.  BOO. 
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ilr.  U.  H.  Roi«,  forappeOMa: 

Tho  plBiuilffs' deraanda,  not  iiaviDg  been  pre- 
sented to  tfae  ■dminlstraior  within  the  am 
prescribed  by  law,  were  barred. 

Morgan  v.  EamUt,  113  U.  S.  449  (29: 1048): 
Barher  -r.  Pern,  SI  Ark.  882;  Stats  Bank  t. 
Tue/cer,  IS  Ark.  89;  Syan  t.  Lemon,  7  Ark. 
78;  Bennett  t.  Dawan,  IB  Ark.  -419;  8.  0.  18 
Ark.  884;  Oreen  v.  Brookt,  26  Ark.  S18;  Om- 
nelli/  7.  WaaOuirtu.  88  Ark.  868;  Fn^tim.  t. 
Or«fli,  ISArk.  V& 

The  affidavit  cannot  be  waived  Irr  the  ad- 
ministrator. 

Alter  T.  ftnwEn-tAy,  80  Ark.  708. 

Mr.  JtuUee  BUtehfbrd  deUvered  the 
optnion  of  the  oooit; 

Tbis  ia  an  appeal  by  Thomas  H.  Allen  and 
two  other  petsons,  partnera  under  the  name  of 
Allen,  Nngent  &  Co.,  and  Thomas  H.  Allen 
Indlmaallf ,  from  a  decree  of  the  Clrcoit  Court 
of  the  United  Slates  for  ihe  Eaaleni  District 
of  Arkansas,  dismissing  their  bill  in  a  suit  In 
equity  brought  by  them  axainst  Benlamin  H. 
Bmith  ftod  the  helia  M  Uw  of  William  H.  Todd, 
deceased,  and  Levi  H.  Springer,  administrator 
of  Todd,  to  set  aside,  as  frandulent  and  vaii  as 
against  the  pMnlifCs,  as  ciedftors  of  Todd,  a 
judgment  recovered  br  Smith  aMlnat  Todd, 
and  the  sale  of  certain  lands  of  Todd  to  Smith 
on  execution  on  that  judgment,  and  for  a  sale 
of  those  lands  under  Judgments  obtained  by 
the  plainlifle,  and  the  payment  of  those  Jndg- 
Bents  out  of  the  proceeds  of  such  sale. 

The  substance  of  the  bill  Is  Uiat,  In  January, 
1876,  Todd  executed  three  promissory  notes, 
payable  In  one,  two  and  three  years  respect- 
Ively  from  their  date,  In  favor  of  one  Conen, 
each  for  $1  666.66,  with  10  per  cent  interest: 
that  Allen,  Nugent  &  Co.  became  the  owners 
of  those  notes,  and  brought  suit  on  the  first 
two  of  them  which  fell  due,  in  the  Circuit 
Court  of  Chicot  Couutj,  Arkansas,  by  attach- 
ment aeainst  Todd,  ana  levied  on  his  Interest 
in  certain  land  hi  Chicot  County  on  the  18th  of 
June,  1877:  that,  on  February  S,  1878,  thev  ob- 
tained Judgment  In  that  suit,  against  Toda,  for 
J 4,841.64,  with  10  per  cent  Interest  from  that 
ate,  the  judgment  declaring  that  it  was  a  Iten 
upon  the  proper^  attached;  that  like  proceed- 
ings were  had  by  them  by  attachment  of  the 
■Bine  land  in  suit  on  the  third  note,  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas,  and  a  ludsmenl  was 
ooveredby  them  against  Todd,  In  that  suit,  __ 
the  19tb  of  April,  1878.  for  «2,»».47,  with  10 
per  cent  interest  from  that  date,  the  Judgment 
oectarlne  that  it  was  a  lien  on  the  land;  that  in 
both  of  tboae  tuiU  Todd  was  pereonally  mm- 
mooed;  that  on  the  ISlh  of  July,  187^  Todd 
made  another  note  In  favCT  of  Thomas  H.  Al- 
len ft  Co.,  of  which  firm  Thomas  H.  Alien  was 
a  member,  for  $1,607.88,  payable  thirty  days 
from  date;  that  a  judgment  was  recovered  by 
them  on  that  note,  agamst  Todd,  In  a  court  in 
Pennsylvania,  on  July  17,  1877,  for  f  1.687.88; 
that  that  judgment  was  duly  assigned  to  Allen, 
and  he  brought  suit  on  it  in  the  Circuit  Court 
of  Chioot  County,  against  Todd,  by  attach- 
ment; that  the  interest  of  Todd  in  the  land  be- 
fore mentioned  wa«  attached  in  that  suit,  and 
penonal  service  was  also  bad  upon  Todd,  and 
Allen  recovered  Judgment  in  the  suit,  againit 
129  V.  s. 


Todd,  on  February  2, 1877,  foT|l.e88.88,  with 
inleieet  from  that  date;  and  that  the  judgment 
declared  that  it  was  a  lien  on  the  land  attached. 
The  bill  further  alleges,  that  at  the  thne  of 
the  execution  of  the  four  notes,  and  sftw- 
wards.  and  up  to  and  after  the  flist  of  August, 
1876,  and  at  the  time  of  the  levy  of  the  tnrea 
attachments,  Todd  was  the  owner  of  an  undi- 
vided half  Interest  in  a  pUntatloD  called  the 
Bellevue  Plantation,  in  Chioot  County,  with 
certain  exoeptlona,  which  plantation  contained 
Qtt  land  menUooed  aa  having  been  so  attached, 
and  other  land;  that  at  the  July  Term,  1876,  ol 
the  Circuit  Court  of  Chicot  County,  Jiidgmenti 
were  obtained  against  Todd  In  favM  J.  Ho- 
Hurray  &0a  aodof  Jnrey  ft  Glllb;  that  a  de- 
cree In  favor  of  one  Halliday,  enforceable  by 
execution,  already  existed  aealnst  him  in  that  [4ST1 
court,  and  other  creditors  of  bis  were  pressing 
bim;  that,  finding  himself  thus  in  faiUng  oiiw 
cumslancea,  he  conspired  with  the  defendant 
Smith,  who  was  bis  son-in-law,  to  transfer  to 
Smith  a  large  and  valuable  part  of  bis  proper^, 
to  save  it  from  his  creditors;  that,  in  pursuance 
of  that  dedgn,  Qotwlthstandlnj  Smitb  was 
largely  indebted  to  Todd,  after  Januarr,  1869, 
for  unpaid  purchase  money  for  the  half  in- 
Ureet  In  the  BelleTue  nanlation,  which  Smith 
had  purchased  from  Todd,  and  although  Smith 
resided  on  that  plantation,  and  controlled  the 
crops  raised  on  it,  and  his  services  bad  been 
taken  into  account  in  tbe  adjustments  and  pay- 
ments from  time  to  time  between  the  parties, 
and  Smith  had  kept  another  manaser  almostthe 
entire  time  on  aplsnlatlon  of  TodiFs  called  Tel- 
low  Bayou,  aod  there  was  in  fact  nothing  due 
from  Todd  to  Smith  for  services.  Smith,  In  put- 
suaoceof  such  fraudulent  puropse.brought  suit 
against  Todd  in  tbe  Circuit  Court  of  Chicot 
County,  on  the  4Ui  of  August,  1876,  for  the 
sum  of  18,000,  for  pretended  services  not  paid 
for,  which  had  been  rendeted  by  Smith  for 


tadoo,  from  January,  1869,  to  that  date,  at 
11,600  a  year  and  interest,  and  caused  an  at- 
tachment to  be  issued,  which  was  levied,  on 
August  8, 1876,  by  direction  of  Smith,  on  all 
the  personal  property  of  Todd  on  the  twoplanta- 
Uons;  that  on  the  14th  of  August  1876,  tbe 
Tellow  Bayott  Plantation  was  sold,  to  satisfy 
Halliday's  decree;  Uiat  after  apidylnsr  its  pro- 
ceeds ahalanoe  sUU  remained  one  to  Halliday; 
that  such  balance  and  the  HcMurray  judg- 
ments ainoaoled  to  $1,2811;  that  executions  were 
iMHied  on  those  Judgments,  and  (or  the  balance 
doe  Halliday,  and  on  September  38, 1876,  to 
satisfy  them,  the  bait  interest  of  Todd  In  1200 
acres  of  the  BeUevne  Plantation,  belnr  Ita  moat 
valuable  part,  was  sold,  and  booght  In  by 
Smith  at  lees  than  |S  an  acre  for  an  enUre  In- 
terest, when  the  same  was  at  the  time  reaeon- 
ably  wortb  from  120  to  $80  an  acre;  that  Todd, 
in  pniauaoce  of  his  taaduleut  scheme,  did  not 
redeem  tbe  lands  from  tbe  sale,  and  Smith 
afterwai^B  received  deeds  therefor;  that  aftei^ 
wards,  on  December  19, 187S,  Smith  directed 
the  shenfF  to  release  to  Todd  US  bales  of  cot- 
ton, on  which  the  attachment  of  Smith  had 
been  levied  on  August  8, 1876,  and  to  attach 
the  interest  of  Todd  in  that  part  of  the  Belknite 
Plantation  which  had  Iwen  attached  tntheioiU 
of  the  plaintiOa,  and  alao  to  attach  loma  ilxtr 
»» 
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other  wan  ol  bwd  which  Smith  claimed  wu 
t  put  of  the  BelleTue  PlaotatioD;  that  do  steps 
wen  tikva  hi  the  attachment  suit  of  Smith 

rut  Todd  at  the  Janoarf  Term.  1877,  of 
Chicot  Oircidt  Coart,  the  jndgmeat  in 
favor  of  Jnraj  &  QOUs  having  been  In  the 
mean  time  pud  off  hj  monqr  miaed  from  the 
sale  of  the  oottOD  ao  releaaed  by  Smitbi  tbat  at 
the  July  Tom,  1877,  of  the  Oblcot  Circuit 
Court,  and  after  the  lery,  on  June  18,  1877,  of 
the  attacbmenU  In  the  soile  by  the  plalDtUIs, 
an  appearance  was  entered  by  Todd  In  the 
■att,  and  a  pretended  answer  was  filed  for  him 
to  the  complaint;  that  one  Mole,  in  whose 
diarge  and  custody  the  property  attached  in 
the  eult  was  left,  was  at  ue  time  In  charge  of 
the  Yellow  Bayoa  Plantation,  and  he  and 
others,  as  agenta  of  Todd,  had  tot  reais  been 
Id  charge  Si  it;  that  five  of  the  eufat  yeartf 
wrvlce*  charged  for  by  Smith  were  barred  by 
llmilation;  tbat  nevertheless  no  defense  was  in 
eood  faith  put  in  to  tbe  suit,  the  answer  not 
beiiig  sworn  to  and  no  issue  made;  tbat  the  cate 
was  submitted  to  a  Jury,  and  a  Terdlct  ren- 
dered, and  a  Judnnent  entered  tor  $8,000 
■gainst  Todd,  which  dedared  that  it  was  a  lien 
upon  the  proper^  levied  on  under  the  attach- 
ment in  the  suit,  fromthedateof  the  levy;  and 
that,  on  April  1,  1878,  the  s^  property  was 
told  and  bou^t  In  by  Smith  for  the  nominal 
sum  of  «4,0% 

The  bill  further  alleges  that  the  property  on 
which  the  liens  of  the  plaintliis  are  decluied  to 
rest  la  reasonably  worth  a  laige  sum,  say 
120,000,  and  more  than  enongh  to  pay  oft  thett 
demands.  If  the  fraudulent  judgmeut  In  favor 
of  Smith,  and  the  sale  tberaunder  should  be 
let  aside,  and  (he  property  be  sold  at  a  fall 

Smith  filed  an  answer  to  tbe  tiHI,  taking 
lesue  on  its  material  allentlonB,  and  denying 
that  there  was  anything  collaslve  or  fraudulent 


aven  that  the  rait  was  vigonKialy  contested  by 
TAflSl  "^^^^  iP"^  Smflh  waa  Justly  entitled  to  recover 
^  ''  bom  Todd  the  whole  amonnt  for  which  the 
hidgment  was  rendered;  and  that  at  the  time 
ne  acquired  title  to  the  luids  so  purchased,  tbCT 
were  tublect  to  two  mortgagee,  one  of  which 
was  for  about  $18,000,  and  tbe  other  of  which 
bad  been  fotecloeed,  and  a  decree  oht^ned.  In 
October,  1681,  fixing  a  lien  on  the  lands, 
anperior  to  tbe  title  of  Smith,  for  $9,748. 

The  helit  of  Todd  atoo  put  in  an  answer, 
taklDK  ime  m  to  tbe  material  allwOiona  oi 
tbe  trill,  and  averring  tbat  Smith  bad  bad  con> 
ttnuoody,  from  about  the  flnt  of  Juinary, 
1848,  the  rapcrrlrion  and  management  of  the 
Telkrw  Btaim  and  BaUenie  Plantations,  aa 
lone  as  Todd  owned  or  controlled  them,  and 
haa  never  reodved  any  compensation  for  his 
services  before  the  rail  for  the  $8,000  waa 
brought;  and  that  Aey  and  each  of  them  be- 
lieved that  the  ^dgment  wasjnat  and  that  the 
IS  dae  to  Stnith  from  TMd. 

putli 
BmltL 

The  hfl]  did  not  -ntn  an  aoswer  on  oath, 
and  all  three  anawera  were  awom  to. 

Sahaeqaeotly,  Smith  and  Springer  died  a 
J . .,  yjgj,  40,^8,^  settlDg  np 


Springer  on  the  estate  of  Todd  by  the  Probata 
Court  of  Chicot  County,  mi  the  4th  of  Augns^ 
1879,  and  thM  the  donanda  of  the  plalntifEs 
aralnst  tbe  estate  were  not  ezhlMted  to  the  ad- 
EoiniBtrator,  as  reqalred  bv  tbe  statute,  befors 
the  end  of  the  two  years  from  the  granttatg  ta 
the  letters. 

Theqnesdon  tobededded  in  this  case  bex- 
.  uslvelr  one  of  fact,  and  concerns  the  honesty 
and  validity  of  the  claim  of  Smith  against 
Todd.'  Thedaim  issnpportedbya  Judgm^it, 
a  copy  of  which  la  contained  m  the  record. 
Tbe  complaint  in  the  stdt  was  sworn  to  by 


.  J,000  Is  dne  for  services  rendered  In  tbe  bb- 
pervlsion  and  management  of  Todd's  Yellow 
Bayou  Plantation  and  his  half  Interest  fa 
tbe  Bellevue  Plantation,  from  Januaiy,  1869, 
to  date,  at  $1,000  per  annum,  and  interest. 
The  attachinent  was  levied  on  tbe  Bth  of 
August,  1879,  on  cotton  and  other  personal  [•"•! 
property  and  on  certain  land.  On  the  2Sth 
of  July,  1877,  Todd  filed  his  answer,  deny- 
ing each  and  everv  allefiadon  of  the  com- 
flslnt,  and  on  tbat  day  the  case  was  tried  by  a 
ary,  which  found  a  verdict  for  Smith  and  as- 
sessed bli  dsmsMs  St  $8,000.  The  bhrdeu  of 
proof  Ison  the  ^alntiffs  In  this  suit  lo  impeach 
that  Judgment  We  do  not  think  they  have 
succnatolly  done  it.  It  would  not  be  profit 
able  to  discuss  tbe  evidence, 

Huch  comm«it  Is  made  on  the  fact  that 
Todd  did  not  plead  tbe  Statute  of  Limitations 
of  tbe  State  to  a  part  d  Smith's  claim.  Bnt 
this  Is  not  an  objection  of  which  the  plaintlfts 
can  avail  themselves.  Todd  was  at  liberty  to 
waive  the  plea,  and  there  was  evidently  suffi- 
cient in  the  relations  of  the  parties  and  in  tbe 
drcumstancea  of  the  case  to  warrant  him  in 
doing  so. 

e  have  carefully  considered  tbe  evidence. 


and  are  of  opinion  tbat  the  decree  of  the  Cir- 
cuit Court  iras  right,  and  that  It  must  be  itf' 
flrmtd, 

Mr.  (^itfJvtUet  Foliar  was  not  a  member 
of  the  coort  when  this  case  waa  submltlad.  and 
took  no  part  in  its  decision. 


XnniTED  STATES,  Appt.. 


MinertU  landt—ettoppO—eaneMng  a  paUnt— 

error*  and  irregularilie$—tuit  to  »*tatidepat' 

■  •     Vnitd  ataU        *  -  ■-    --     ■ 


1.  When  partus  have  lia«n«uBnd  In  amstast, 
both  before  the  oaurtaaiMmibelaiidofBoe,iTll& 
iward  to  tbrfriiriits  In  ad^cattotmliMMaora 
lode.andtbeappUeatloDofoiiaortbem  (or  a  nt- 
«nt  has  been  dMolMedanabeliaslMeapiitoittof 


be  has  aoQuteKjed  and  n 

than  «dght  jeais,  while  tbe  sueeemtnl  party  waa  In 

is»  v.  & 
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UniTHD  States  t.  Haxihalij  Bilvsr  Honas  Co. 


b  tliefAoeof  tbeiiDauooeaitulpi>ttf,tbatoH«TaBn 
naume  tlia  contest,  attar  •uoh  Ions  liitarTBl  uul 
Utar  the  le^il  title  had  pMted  fian  Ibe  Dntted 
StalM. 

3L  ApaitT cannot  be  permlttad to 

tor  mora  tban  «l^  nan  atlorMbMitbaodoiied 
ttae  oooteat  tmt  ■ubmlttoil  to  Ite  daddOD  of  the 
mattorat  lnue,aUboush  It  mar  hare  been  <no- 
DoouB,  and  [hen  ooma  forward  Id  BMHUtof  eqnttr 
after  tbo  title  lua  pMsed  to  Uw  UttJted  etataa  aod 
«eek  to  oorraot  tbe  fonm  wUoh  mtf  hkve  ocouned 
durlDgtlwpnvTCMoCtli*  procwwlim  In  tha  land 

S-Iftbei 


onrliu  title  to  tha  publla  bnda  outcUto  t 
rected  wltbln  Hm  land  d^MUinent  (o  lona  ai 
aremeaoaot  rarUnstlie  proonadlngaailoc 
Ids  mob  eiTon. 

S.  A  bO)  In  <aiai><3ei7.  bcooctat  br  tin  Unftad 
States  to  set  aalde  and  racata  a  iat«n£  Inned  nnder 
lia  authority,  it  not  to  be  tnated  aiawiltof  anor 
ortsHpetlttooforaTabearinB  In  obanoarr  or  aa  a 
retrial  of  tbe  oaM  wM)  additional  prnof. 

S-Tbe  oooduot  of  tbe  partMa  tbamaalTta,  tor 
whoae  beneflt  audi  aoiloD  la  brouftat,  mmt  be  free 
(rom  tault  or  Dwleot. 

I.  l%at  one  of  the  defendaDti  In  luoh  aolfon  la  an 

Innocent  purohaaer  of  the  propeity.  IiaDobjeMlon 

to  the  nantliia  of  mob  reUeC 

[So.  17.] 

ArgwdNov.eO.ISaS.     Decided  HarAB,  2889. 


lot  A  vein  or  lode  of  mtDenl  depndl. 

Tbe  fRcU  KK  staled  in  Uie  o^olon. 

Mettn.  J.  a.  mehma,  Jr.,  and  Jmai**  K. 
Kedinyton,  for  tbe  Umted  States;.  amiellBst: 

A  paleot  for  pablle  laoda  Innti^  inadrer- 
tently,  by  mistake,  ag«ltial  or  witbout  antbor- 
Ity  of  law,  or  procured  by  fraud,  mav  be 
Tacated  by  suit  Id  eqnl^  In  tbe  name  ol  tbe 
United  States. 

U.B.\.8Uma,mTi.  B.  S  Waa  535(17:7SS); 
Bughtt  T.  U.  8.  71  U,  8.  4  Wall.  2S2  (18r  808); 
Jolmeon  t.  Ibtubg.  80  V.  B.  18  Wall.  73  (X: 
48S};  ffi^pJw  T.  CbtMn,  91  U.  B.  880  (33:  «M); 
LeaventeoriA,  L.AO.R(h.f.  r.  A  B2  U.  8. 
7S3C>8t  884)1  ^oort  T.  BoSbinM.  96  U.  S.  680  (S4: 
648):  JfiiryuM  t.  AM^,  101 U.  6.  473  (25;  800); 
V.  8.  V.  itt«rto».  102  U.  8.  873  (38:  818);  U. 
B.  T.  &Aun,  103  U.  8.  878  m-.  1«T);  Xaffat  v. 
U.  B.  113  U.  B.  34  (38:83^;  JJ.  8.  t.  Minor, 
114  D.  8.  288  (29: 11(9;  imUan  v.  F.  a  118  U. 
8.  STl  (80: 170):  Maavim  Land  OrmU  Oatt,  131 
U,  8.830(80:949). 

Abadgeof  fraud  {safact  calculated  to  tbrow 
Rupf  dOD  apoD  A  transactlOD  and  calling  for  an 
snIsnatloD. 

Bump,  Pnutd.  Oodj.  81;  AeMa  v.  Bwton, 
84N.  0^874;  iVtHiyr.Otf*.  18  WU.  490;  8im^ 
■KM  T.  OyiaMi,  78  Ind.  473. 

A  fraud  la  llie  mtsrepreaentAtlon  of  a  mat*- 
flal  fact,  or  cresdon  of  a  false  irapresaloD,  dtber 
fay  dedsratlan,  deed  or  artifice,  to  mislead  an- 
otfaei,  or  cbeat  blm,  or  obt^  an  undue  ad- 
natan  (Stoiy,  Eq.  8 192;  XoAStw  t.  Organ, 
15  VTS.  3  Wbeat.  178, 195  (4:  314);  Kdeoek  y. 
BItAep,  8  Bara.  Ai  a  000;  Smith  v.  Aifut  <f 
BeoOand,  1  Dow,  ParL  Cas.  273;     *" 


pealp 
by  or. 


Jiaan.. , „ ^ 

pressioD  of  deeds  or  other  fnstrumenta  in  vlt^ 
tionof.oriniuiyto,  tbe  ilgbtsof  others.  8tory, 
Eq.  66202^2!^  ^^Mols*  ▼•  Bkitart.  1  Sch.  & 
Lef.  m,  83S;  Dormtr  t.  Fbrteieiu,  8  Atk.  134; 


Mem*.  R.  8.  MorrI»«A  mid  Simon 
Stoma,  tor  appellees: 

Plalnaft  Is  barred  br  Hmltatloni  and  ladies. 

fii^nsrv.  BtatUg,  18 IM.  Rep.  318:  U.  8.  t. 
White,  17  Fed.  ftSp.  000;  Brttttl  j.  VMan,  8S 
1m  J.  S.  8.  Ch.  018;  Tain-Lick  OQ  Oa.  t.  Mar- 
buTV,  »1  U.  a  087  (38: 838). 

No  equity  in  Osyiua,  aitd  henoe  bo  equl^  la 
bOl. 

AiAofl  T.  DOa,  114  U,  8.  47  (S8:«l):  A. 
£(wA  Bmdttng  A  Rrf.  Oo.  t.  Kemp,  104  0.  8. 
'"■{26:870). 
"le  luprem 
prosecuted,  or  attempted  tb  uc  tuuKK 
,  r  (m  behalf  of  persons  not  parties  to  tn» 
record. 

Gvimf.  LtcermotlnM.  Oo.  109  U.  6.  178  ^: 
8«ni  £b  porfa  OiMru^  U.  S.  14  CM:&); 
°-  -iart<  Ooekavft,  104  TJ.  8.  078  (28: 856). 

hen  tbe  United  8tatea  is  a  suitor  In  a  court 
of  chancery.  It  stands  upon  the  same  footing 
as  a  privale  Individual. 

fl™i!T.O'ift«,10eU.  6.  278(27:198);  D.  8 
Tetlovi.  3  LoweU,  109;  V.  8.  t.  Flint.  4  Sawy. 
42.  FendaU  t.  F.  a  14  (X  CL  847-  U.  8  t. 
WMte,  17  Fed.  Sep.  061:  IT.  8  t.  CMrafA.  31 
Fed.  Rep.  818;  IT.  a.  t.  union  Nat.  Sank,  10 
Ben.  408. 

The  Colorado  Central  ConaoUdated  HHniDg 
Company  Is  a  bona  fide  puKliBSer. 

Oolora/b  Cotd  A  Iron  Ob.  t.  U,  A  188  U.  & 
807  (81:  \Wi:  at.  Louit  Smelting  ABtf.Oo.^ 

.  B^.  I. 
236)1  lU  Yaeeadtt  VaUtg  Qua,  82  U.  8.  I» 
Wai  77(81:88);  JH»M«  T.  WWn^,  76  U.  S. 
0  Wall.  187(19:688). 

Jfr.  JiieUM  HUler  delives^d  the  opinion  ol 
the  court: 
The  case  before  us  originated  In  a  btll  in 
julty  brou^t  in  the  Circuit  Court  of  the 
inited  Btates  for  the  District  of  Colorado,  ia 
_ie  name  of  the  United  Btates  of  America,  by 
lis  Attomey-Oeneral,  and  the  District  Attorney 
of  the  United  Btates  for  that  district,  sgalnsl 
the  HarshsU  Silver  HiolnK  Gompauf  aod  tbo 
Colorado  Central  OonaeJidatad  Mlolng  Com- 


.. .  , „„ Smelling  A I 

Eeinp.  104  IT.  8.  886  (88: 87^;   8t 
Zod^  BmMing  A  B^.  O0.IM  U.  E 


pany,  defendants. 

Tiw  purpose  of  tbe  bUl  was  to  set  aside  and 
vacate  a  patent  issued  by  the  Ooveroment  to  (ho 
MairiiaU  SHver  Hiotnp  Company,  fora  Tein  or 
lode  of  mhieral  deposit,  lying  In  the  (Mfflth 
lOning  IHslzlct,  in  the  County  of  Clear  Creek, 
Colorado,  koownaatbe  "Tnnnel  Loda,  No.  0," 
dated  on  the  8th  day  of  Jooe,  1874.  After- 
wards another  patent,  InelndhiA  a  port  of  tha 

land  covered  by  the  one  juat  refemd  to, 

.        .       ^..       H^  ,n4  Webster, 

3tt 


s  Issued  to  Ucdullan,  '. 


SOPBUtX  CoUBT  OV  THK  UaiTBD  STAta^ 


•Oct.  1 


upon  what  wu  caDed  the  "  Cajuga  Lode, 
tbe  81rt  day  of  Jaouai;,  1868. 
Tbe  giouitda  which  are  aet  up  hi  the'bfll  for 


deprived  the  holdeia  of  the  second  faiitnimeDt  of 
tbe  tight  to  the  title  of  so  much  of  the  land  as 
fa  covered  b;  the  cooflicUng  boaodariea  dc 
•cribed  themn,  io  that  the  result  of  a  decree 
anoalling  the  flnt  patent  would  be  to  give  to 
the  cl^mants  under  the  aecond  Ok  puamount 
title.  The  dicuit  conrt,  after  bearing  tbe  case 
"    *^**l,two  dlfferant  demi 


^, , t.    Aomtbi^  decree  the  pres- 

ent  appeal  waa  taken  I7  the  United  Statea. 

A*  ue  beglning  of  tbla  term  the  attoraey  for 
the  Oovenuuent  Sled  in  thfa  court  a  statemeut 
that  the  Dnited  Statea  had  no  pecuniary  Inter- 
<Bt  In  the  euit,  and  tbe  offlceis  charged  with  the 
condnct  of  such  matten  on  the  part  of  the 
Oorenment  declined  U>  take  anr  lurtber  part 
in  the  atgoment  of  tbe  case.  Tbej  did  not, 
however,  olamlis  the  a^ieal,  and  made  no  ob- 
jection to  Ita  nroaecntloii  by  tbe  private  parties 
tDleretted  In  tne  mattet,  who  bod  coDducted  tlie 
«ase  from  lie  inoepOoo.  Thereapon  a  motion 
waa  made  bv  the  appelleea  and  argued  before 
the  court  to  diamfaa  tne  appeal,  whicb  was  re- 
dated  by  the  connsel  ioierealed  In  the  second 
patent.  Under  all  tbedrcumstaDces,  the  court 
determined  to  bear  it,  refused  the  motion,  and, 
«fter  a  thormigb  argnmeDt,  the  case  (■  now  be- 
fore ua  tor  dedrion.  < 

Tbe  charges  which  are  made  the  basis  for  the 
relief  sonebt  ben  ma;  be  comprehended  under 
two  heads,  although  they  are  so  mingled  to- 
gether In  Ibe  Ull  that  It  aeema  doubtful  whether 
tbey  wen  Intended  to  be  conddered  and  treated 
as  separate  propoeitJoDS.  The  main  ground  fa 
an  allegation  of  fraud,  practiced  upon  the 
Dartlee  clalniliietbe  Cayu^  lode,  by  ooUofilon 
between  those  navio"  tbe  management  of  the 
claim  to  Tonnel  Lode,  No.  0,  and  certain  of- 
flceia  of  tbe  Land  l>eputment,  and  particularly 
the  register  and  receiver  of  the  land  ofBce  located 
«t  Central  Clly. 

The  material  facta  are,  that  tbe  tdalmania  to 
both  of  these  lodes  seem  to  have  been  prospect- 
ing Id  that  vicinity,  and  discovered  mineral  In 
llrar  different  claims  about  the  same  time. 
They  each  had  their  claims  staked  out  and  sur- 
veyed by  deputy  surveyoiB  of  the  United 
States,  and  about  the  same  lime  they  each 
made  applicBUan  to  the  land  office  for  their 
-entry,  wAh  a  view  of  obtalolDe  patents  thei«- 
for.  Upon  the  application  bang  made  for  a 
patent  upon  the  Cayuga  lode,  tbe  Marshall 
Silver  MlaliiK  Company,  discovering  that  it 


the  superiority  of  their  claim  to  a  patent  for 
the  land  la  controveray.  The  statute  provides 
that  the  Judgment  in  auch  a  suit  sLall  gorem 
the  rights  of  tbe  parties  in  the  land  office. 
This  suit  was  on  the  docket  of  the  court  for 
some  time,  perhaps  a  Tear  or  more.  In  the 
mean  time  Rist,  one  of  tbe  parties  In  InlercEt 
under  [tbe  claim  to  the  Cayuga  lode,  made  a 
disclaiiner  in  the  local  land  ^ce  of  the  pro- 
■ceedings  taken  by  his  partners,  in  the  name  of 


McCldlan,  Rlit  and  Webster,  and  so  far  as  be 
was  interested  In  that  claim  directed  tbe  pro- 
ceedings to  be  dismissed.  AcnKdingly,  the 
register  and  receiver  of  that  office  made  an  en- 
try dlsmlsriog  the  claim  to  the  Cayuga  lode 
and  the  application  tor  a  patent  thereon,  under 


One  of  the  questions  of  bet  which  Is  dispnb- 
ed  in  this  case  is,  whether  HcCIelian  and 
Webster  bad  nottceof  these  proceedings, whicb 
resulted  in  the  dismissal  of  tbe  application  for 
a  patent  upon  the  Cayuga  claim.  This  will 
be  considered  presently. 

Not  long  aner  this  order  was  made  In  the 
local  land  office  the  ownera  of  tbe  Tunnel  lode, 
who  bad  assumed  the  name,  either  by  incorpo- 
ration or  as  partners,  of  the  Maishall  Silver 
Mining  Company,  dismissed  tbe  suit  whicb 
they  bad  brought  in  tbe  state  court.  conteMing 
the  riritt  of  tbe  Cavoga  claimants  to  a  patent 
for  tbe  property  In  controversy.  The^  ob- 
tained from  tbe  clerk  of  the  court  a  certificate 
of  such  dismissal,  and  thereupon  proceeded  la 
the  prosecution  of  their  claim  io  the  land  office, 
ge  partt.  They  procured  from  thesurveyorof 
tbe  United  States,  by  bis  deputy,  an  amended 
survey  of  their  claim,  and  it  was  then  allowed 
by  tbe  local  offidala.  It  waa  forwarded  by 
them  to  the  Commisdoner  of  the  Qeneral  Land 
Office,  who,  after  a  full  consideration  of  the 


ibject,  occupying  nearly  a  year,  iaaued  to  the 
—arsball  Silver  Mining  Company  the  patent 
which  la  now  assailed  bv  the  bill  ot  complaint 


Id  this  case.  They  had  oefore  t^en  poasrasion 
of  the  property,  and  Ihev  worked  the  lode  now 
in  dispute  tor  al>out  eight  yean  and  a  half, 
without  any  complaint  being   made  by  f^- 

claimantar*  "-- '^ '--*-      ' ^ 

that  time 

Land  Department, 


DT  complaint  being  made  by  the 
)f  the  Cayuga  lodet  At  the  end  of 
theae  parties  appeared  before  the 
arlmeot,  denied  tne  valldi^  of  the 


Marahsll  SHver  Minlns:  Company,  procured 
the  patent  already  referred  to,  dated  Janoair 
81,^. 

The  main'  controversy  arlslnK  out  of  this 
condition  of  affairs  is  upon  the  allegation  that 
RIsl  was  corruptly  Induced  toapply  to  the  ro- 
ister and  receiver  of  tbe  local  land  office  for 
tbe  diamlsial  of  the  claim  in  whhdi  ne  was  an 
interested  party,  and  that  theae  offlceis  were  in 
collurion  with  him  and  the  clalmanta  of  the 
Tunnel  h>de  In  making  the  order  which  th<7 
did.  « 

It  must  be  conceded  that  there  Is  a  total  faO- 


What  tbe  motives  were  wh^  induced  Rist  (o 
make  his  application  tn  the  officers  ti  the  land 
office  is  not  very  plain;  bnt  he  acted  through 


ing  that  be  was  Imposed  upon,  misled  or 
bought  up.  Still  lese  fa  there  any  evidence 
that  the  register  or  receiver  were  bribed  or  in- 
fluenced by  any  improper  motives  in  the  action 
which  they  took. 

It  u  alleged  In  the  answer  that  the  legal 
view  which  these  officers  took  of  the  matter, 
that  a  withdrawal  on  the  part  of  one  of  the 
claimants  who  bad  a  real  Interest  In  the  claim 
required  tbe  dismissal  of  the  whole  claim,  may 
129  U.S. 


VsiTKD  Stath  t.  Habbball  Bilvkk  Mums  Co. 


have  boBB  Qm  Ikw  of  tlu  caao.  We  do  oot 
coutder  It  neoMHiT  now  to  inqulie  wbetber 
sncb  wu  fbe  law. 

II  1b  also  Bllmed  la  tlw  uawor  that  nch  had 
be«n  tbe  ooaiae  of  proceedliig  Id  atmilar  caaea 
before  that  time  In  the  Land  DepartmeDt.  We 
do  not  know  that  tboe  U  any  orldenca  that 


the  caae  pieiente  llaetf  to  oa,  there  ta  do  oor- 
lupt  or  handoknt  motive  on  the  part  of  theee 
offlceia  abown  aa  a  foundation  foiaettlng  adde 
thia  patent.  Whether  or  not  there  was  a  mis- 
take made  b;  them  in  resard  to  the  law  of  tbe 
subject,  we  do  not  think  it  neceaaarj  to  decide 
Dow;  nor  are  we  aatiaSed  that,  it  it  wa«  aclear 
miatake  of  law  bj  theae  officers,  it  was  ao  far 
an  easenUal  element  in  the  floul  detenninatlon 
of  the  Commlffibner  of  (be  Oeneial  Lai>d  Of- 
fice of  the  ri^ta  of  the  partiea  aa  to  tnralidal« 
the  patent  iaaued  aa  the  reeult  of  thoae  proceed- 


inra. 


riila  point,  in  our  opinion,  la  relieved  of  anj- 
difflcultf  by  the  aubeeqnent  conduct  of  Uc- 
Clellan,  RIrt  and  Weheter,  in  regard   lo   tbe 
matter,  which  amounted  to  an  acceptance  of 
the  deciabn  of  tbe  regtater  and  receiver,  and  an 
acquiescence  In  it,  that  forbids  an  assertion  b; 
tbem  now  of  a  claim  which  they  might  have 
asserted  at  a  previoua  stage  of  the  tranaoctloD. 
SlcClcllan,  andperhape  another  of  the  claim- 
ants, lived  at  Georgetonu,  Colorado,  about 
twenty  miles  from  tbe  laud  office  at  Central 
*  City,  where  all  theae  proceedines   were  oon- 
J  ducted,  and  some  iweoly-two  miles  from  the 
f  locality  where  the  lodes  m  question  were  gltu- 
;  aied.    Although  there  is  some  dispute  as  to 


■_  the  evidence  clearly  preponderalcs  m  favor  of 
;  the  coDclusioD  that  tbey  did  receive  such  no- 
tice Immediately  after  ihe  order  waa  made. 

It  appears  from  the  lesUmony  of  Arnold,  the 
receiver  of  the  land  office  at  Centml  City, 
which  is  supported  by  a  press  copy  of  a  letter, 
.  that  he  notifled McClellan  ftWebster.on  April 
.  20,  1873.  of  the  dismissal  of  the  Cayuga  claim; 
and  that  thia  ootice  was  given  by  mall.  Id  con- 
formity with  the  usual  pntcttoe  of  tbe  ofBc«  at 
that  time.  Arnold  also  testifies  that  he  knows 
that  HcClellan  received  the  letter. 

Tbe  suit  in  the  state  court  was  dismissed  by 
the  Marshall  Silver  Mining  Company  shortly 
after  the  order  was  made  by  the  local  land  of- 
flce  dlsmlsslDK  the  Cayuga  claim.  That  was  a 
■uit  In  which  McClellan  and  Webster  were  de- 
fendants; It  had  been  tptogteasing  for  some 
time,  and  It  Is  Impoestble  to  believe  they  did 
not  have  notice  of  its  dismissal;  for  ormnary 
attention  to  their  owd  ioleresta  would  have  re- 
quired tbem  to  know  what  waa  going  on  Id  re- 
gard to  it 

The  Marshall  SDver  Mining  Company  and 
tbe  Colorado  Central  Consolidated  Mining  Com- 
pany, lo  which  the  former  con  vqred  thdr  In- 
terest, continued  working  the  mloe  upon  their 
lode  from  1878  until  1882,  without  any  inter- 
ference on  the  part  of  McClellan  or  Webster; 
and  the  former  admits  that  he  knew  those  com- 
paniea  were  ao  working:  yet,  during  all  this 
time,  a  period  of  some  eight  vears  and  a  half, 
tbey  made  no  objeciion  to  such  working,  al- 
though lite!  must  bave  known  all  that  was  go- 
in  U.  8. 


pnxwedlngs,  and  made  no  effort  to  set  aside  tha 
patent  or  to  correct  any  Injustice  which  had 
been  done  them  In  the  proceedings  upon  which 

'  ^"       '        roar- 

■ftha 

It  may  be  said  that  thev  oonld  not  hdp 

tbemsdvea,  and  that  this  allenoe  and  imustloo 
on  their  pajt  did  not  imply  acquleaoenoe.  Bat 
they  bad  the  right  lo  appeal  to  the  Conunl» 
aionet  of  the  Oeoeral  Land  Office  from  the  oi^ 
der  of  tbe  register  and  lecelTer  dlambsing  Qitii 
application.  This  waa  not  done,  and  It  never 
baa  been  done.  When  parties  are  engaged  In 
a  contest,  both  before  thecourta  and  In  the  land 
office,  with  regard  lo  their  rights  In  a  depoalt 
of  mineral  or  a  lode,  in  both  oiwhlcbtritHinali 
action  has  been  takoo.  patting  one  party  entire 
ly  out  of  court  in  the  pending  suit,  and  dbmlaa- 


eigat  years,  while  the  successful  party  is  Id 
possession  of  the  lode  In  controversy,  working 
out  Its  mineral,  right  in  the  face  of  the  nnsuo- 
ceasful  por^,  Ihe  latter  can  resume  the  oon- 
test  after  this  long  interval,  and  after  Ihe  legal 
title  has  passed  from  the  TJnited  Slates.  Under 
Ihe  decisions  made  bv  this  court  there  Is  no 
doubt  that  the  legal  title  to  this  mineral  land 
did  pass  from  the  United  States  by  the  first 
patent.    K  a  V.  ScAure.lOQU.  8.378f3e:167]. 

All  the  errors  and  irregularities  wliich  occur 
in  Ihe  process  of  eoleriag  and  procuring  title 
to  tbe  public  lands  of  the  United  Biatee  ought 
to  be  corrected  within  the  Land  Department, 
wbicb  includes  tbe  authority  vested  In  the  Sec- 
retory of  the  lolerior,  lo  long  aa  there  aro 
means  of  revising  the  proceedinsa  and  oorreot- 
ing  these  errors.  A  party  cannot  De  permitted  lo 
remain  silent  for  more  than  eight  veara  after 
he  has  abandoned  a  contest  and  mbmitted  to 
the  dedsion  of  tbe  matter  at  inae,  although  It 
may  have  been  erroneous,  and  then  oome  for- 
ward In  a  conrt  of  equity,  after  the  title  bai 
passed  from  tbe  United  Stales,  and  seek  to  cor- 
rect the  errors  which  may  have  occurred  dar- 
ing the  prosioas  of  the  proceedings  ta  the  land 
office.  If  the  offlcera  of  that  department  of  the 
Government  have  acted  within  the  general 
scope  of  their  power,  and  Tlthont  ftatid.  tbe 
patent  which  has  Issiied  after  such  proceedings 
must  remain  a  valid  Instrument,  and  the  court 
will  not  interfere,  unless  there  is  such  a  groM 
mistake  or  violation  of  the  law  which  confera 
their  authority  aa  to  demand  a  cancellation  of 
tbe  instrument. 

We  see  no  such  gross  mistake  In  tbe  present 
case,  hat  do  tblna  thetd  is  such  laches  at 
aroounis  to  acquiescence  in  regard  to  the  pro- 
ceedings before  the  Land  Department,  as  to 
which  error  is  charged,  and  precludes  the  in- 
terference of  a  court  of  equity  lo  annul  or  set 
aside  the  patent  Issued  in  1674 

We  bave  recently  bad  before  us  a  number 
of  Ibis  class  of  cases.  In  which  tbe  attempt  baa 
been  made  to  invalidate  by  adecree  of  the  court 
patents  which  bave  been  bsued  bvthe  Oovero- 
ment  of  tbe  United  States  to  private  parties. 
There  has  been  such  frequent  occasion  to  con- 
aider  the  subject  that  it  would  be  only  a  repe- 
787 
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ttUoo  to  go  orer  the  giound  agalo.  TbUwlKile 
questloD  ma  nn  fully  lerlewed  dnrioK  tbe 
pnoent  tout  of  toe  court  In  the  caw  of  UitHed 
Statm  T.  Zrm  Aihw  Mining  Qmptmtf,  138  U. 
8.  CTS  [an<«,  0711,  In  the  opinion  dellTeied  b^ 
Mr  Jvttiet  Flda,  In  wblcn  tbe  tuIoub  decu- 
ionswen  re-ezunlned  wlib  care. 

The  more  importuit  of  tbeee  casee  ere  Jfoe- 
wa  Land  Orant  Oml  121  0.  S.  825  [80:  MS]; 
end  (Marado  Cbol  eft  Iron  Co.  r.  Urulal  Stata, 
128  n.  a  807  [81;  18S].  To  these  mar  be  add- 
ed United  Utatetr.  BanJadnto  Tin  €h.  12SU. 
B.  278  [81:  7471;  and  United  Btatet  t.  BeOa.  127 
n.  8.  888  [83: 121].  -* 

Some  point  is  msd^  In  the  bill  and  In  the 
trgument,  concerning  the  amended  eurve;  of 
-  the  Tunnel  lode  claim,  and  Uie  manner  of  ila 
pnaentatlon  to  the  Comtnladoner  ot  tbe  Oeo- 
wal  lAnd  Offlce,«lth  other  Irregularities  nblcfa 
■re  Buggeated  and  pointed  out;  but  we  think  it 
[5861  >D<i>t  be  taken  to  be  the  eetUed  doctrine  of  this 
court  that  a  UD  in  chanceiy,  brought  "by  the 
United  Stataa  to  set  adde  and  vacate  a  patent 
lasued  under  tta  authority,  Is  not  to  be  treated 
as  a  Witt  of  error,  or  as  a  petition  for  a  rehear- 
ing In  chancei^,  or  M  If  it  were  a  mere  retrial 
oi  (be  case  ae  il  was  before  the  land  office,  with 
■uch  addldonal  proof  as  the  parties  m^  be 
ftble  to  produce. 

The  mgnitf  and  character  of  a  patent  from 
the  UnilM  Stale*  ia-auch  that  tbe  holder  of  it 
cannot  be  c^led  upon  to  ino*e  that  eTerythlng 
has  been  done  that  Is  tuusl  in  the  proceeding* 
bad  in  the  Land  Department  before  its  issue, 
nor  can  he  be  called  upon  to  explain  every  Ir- 
regularity or  even  impropriety  In  tbe  process 
by  which  thelbepateotiaprocured.  Eepocially 
b  It  true  that  where  tbe  United  States  W  not 
received  any  damage  or  Injury,  and  can  obtain 
no  advant^e  from  the  suit  Instituted  by  It,  the 
conduct  oTtheparttea  themselves,  for  whose 
benefit  endi  action  may  be  brou{^^  most  itself 
be  10  free  from  fault  or  neglect  as  to  authorize 
them  to  oome,  with  clean  bands,  to  ask  tbe  use 
of  the  name  of  the  Oovernmeot  to  redress  any 
wrong  whbdi  mav  have  been  done  to  them. 

One  matter  which  has  been  much  discussed 
before  oa  Is,  whether  the  Ck)lorado  Central 
Consolidated  Ulning  Company,  one  of  the  de- 
feodanta  in  this  sulC  and  the  present  owner  of 
audi  title  as  passed  to  the  Harriiall  SOver  Mla- 
iDg  Company  by  the  patent  sou^t  to  be  ve- 
ered. Is  an  tamocest  purcbaserof  the  proper^ 
In  ignorance  of  any  of  the  matters  set  up  by  the 
complainants.  Wlule  It  ia  not  necessary  to  pass 
upon  thia  aubject  In  the  view  we  have  taken  of 
the  case,  it  Is  not  Improper  to  say  that,  as  pre- 
sented to  Ds,  the  claim  of  that  company  to  be 
an  Innocent  purchaser  presentaave^  formida- 
ble objection  to  the  granting  of  the  relief  asked 
tor  In  a  court  ot  equity. 


GEOBOX  U.  PETERS,  Appt.. 


flee  a  a  Beportai^  ed.  lao^a.) 
Zetttn  palMt~-m»tante  mMifigt—infring*- 
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APPEAL  from  a  decree  of  the  (^rcult  Court 
of  the  United  Stales  for  the  rioutbem  Dis- 
trict of  Ohio,  dUmlaains  a  salt  for  Infringe- 
ment of  letter*  patent  No.  17B,4S8,  -granted 
June  8,  1876,  to  tiie  plaintiff,  Oeorffe  M.  Pe- 
ters, tor  an  tmprOTement  In  tools  for  '■'*i"''''"g 


Mr.  Artlii 


n  for  appellee. 


Mr.  JvMiot  BlMtoUbrd  delivered  the  oidn- 
lon  of  the  court: 

This  la  a  suit  in  equi^,  brought  in  the  Cir- 
cuit Court  ot  tbe  United  Stales  for  the  South- 
em  District  ot  Ohio,  in  January,  1882,  by 
George  U.  Peters  against  the  Active  Haoufacl- 
uring.Ctranpany,  tor  the  alleged  lnfrliu[ement 
of  letters  patent  Ko.  178,408,  eranted  June  6, 
1870,  to  the  plaintiS,  Oeorge  H.  Peters,  for  an 
Improvement  In  tools  tor  attacbluKaheet  metal 
moldings,  on  an  application  filed  Ifiirch  7, 1876. 

The  spedflcation,  drawing*^  and  clainu  of 
the  patent  are  as  follows: 

"Hy  Invention  compriaea  a  peculiarly  con- 
structed sheath  or  hoider,  wherewith  the  orna- 
mental molding  on  the  top  of  the  carriage 
dashes  may  be  applied  In  the  moat  expeditious 
and  without  bending  or  budJing,  c- 


of  a  two-part  holder  or  receiver,  oonnected  to- 
gether with  bolts  and  washera,  and  provided 
with  a  loDgitudinal  groove  or  chsnnd  of  such 
size  and  shape  aa  to  readily  inclose  the  moldlni* 
that  It  to  be  applied  to  the  upper  edge  of  the 
dash,  a  key  or  other  suitable  stop  bdng  fitted  [53Sf 
within  the  ebcath,  to  prevent  the  molding  allp- 
plDg  through  said  longitudinal  groove  when 
the  device  u  in  use. 

"The  sheath  It  rendered  capable  of  cairylDg 
moldings  of  various  lengths  and  sizes  by  an 


explained. 


e  fully 


"In  the  accompanying  drawing,  forming 
pert  of  this  spedflcation.  Figure  1  Is  a  petspoct- 
Ive  view  of  a  two-part  sheath  In  an  Inverted 


dinal  section  through  the  rear  end  of  the  aheatli, 
with  a  screw  stop  for  the  molding  to  beai 
against.  Fig.  G  li  a  transverse  section  at  the 
Une  01 X,  showing  the  molding  Incased  within 
the  iheath;  and  Figa.6  and  7  represent  modU- 
cationi  of  the  holdw. 


WD.8. 


PsTiras  r.  Aonra  HAVUFAonnora  Oo> 


"A  and  B  fei»eMDt  two  metallic  ban  of  An; 
«piopriat«  die  tnd  havliig  tluir  lower  outer 
«dge*  ■lij^t^  berded  oB  at  a  and  A.  Tbese 
ban  are  m^tatned  In  »  paralld  podtlon  with 
TefeieDoe  to  aub  otber  or  meana  of  bolto  ot 
•cnwa  0  and  waaben  ta  fllUnp  D.  Inatead 
■«f  waaben  and  bolta  or  eerewt  0.  the  bftn  m^ 
te  maintdned  In  pwalld  podtion,  and  aepa- 
Tated  or  bnnij^t  nearer  loietber,  br  meani  of 
:fl^ii«iidrleft  Kmn,  tba  nj^Muna  thread  of 


to  the  front  end  of  the  ibeatb  and  guttered  at/, 
toaToIdcoDtactwitbtbeupperedxeof thedau.    . 
"The   ban   are   fumluwd   with  i    ' 


, for 

the  roLT  end  of  the  molding  toreet  agafawL    A 
aerlea  of  almllar  noichea  ma;  be  made  In  the 
ban  A  B  at  mch  dUtancea  from  the  front  en4   i 
of  the  iheath  m  will  coireapoad  with  the  Tarl-  j 
ona  lengtha  of  moldlnp;  or,  tf  prafmad,  Uie  ' 


J»fJ.O.i- 


miA  watsm  eonglnga  female  ecrew  in  one  bar, 
•nd  the  (left-hand  thread  engaging  a  female 
-4crew  In  the  other. 

"The  bu  A  has  a  longitudinal  groore,  E, 
formed  along  its  inner  surface  oua  near  the 
lower  edge  ol  said  bar.  E'  is  a  preciaeir  simi- 
lar groove  miide  in  theolber  bar,  B,  ana  when 
the  iwo  mcmbera  A.  B  ot  tbe  sheath  ore  Joined 
togEi  her  the  grooves  E  E'  form  a  channel  that  la 
approximately  drcul or  In  its  tranavene  section. 

"F  repreeentBfttwok, shackle.  Of  Unk, pivoted 
1»  C.  8. 


Dotchea  and  key  may  be  dlapenaed  with,  and  a 
Bcren,  H,  may  be  arranged  for  tbe  molding  to 
bear  against,  aa  seen  In  Fig.  4.  This  screw 
maj  be  adjusied  out  or  in  to  agree  with  the 
length  of  molding. 

"The  advandug  end  of  the  sheath  U  rounded 
off  at  1, 10  as  not  to  tear  np  the  leather  core^ 
Inga  of  the  dash  while  the  molding  Is  being  ap- 
plied. The  molding  conaista  of  a  sheet  metal 
tube,  J,  having  a  longitudinal  slot  or  parting, 
E,  and  a  flaring  or  trumpet-mouthed  end,  L. 


eB0-S41 

Tbia  tnimpet  tnontli  la  located  at  the  forward 
end  of  the  moldinE- 

"As  repreaeDted  in  Fig.  7,  the  aCdcs  of  the 
molding  U  are  atralght  and  have  an  ontwanj 
flare,  the  top  of  said  molding  beiog  aomewhat 
crowning.  This  illuitration  shows  a  three-part 
sheath,  uie  two  outer  ban  N  N'  being  secnred 
to  the  ceotnl  member  O  b?  right  and  left  hand 
•crewsfl  n'  and  nuts  P.  Fig.  S  repreaents  the 
■heath  as  made  of  a  single  piece  of  metal  or 
other  snltable  material. 

"PreTiooa  to  uslog  the  sbeath  the  key  G  la 
first  inserted  In  the  notches  a  /,  at  sncfa  a  dis- 
tance from  ttte  end  I  as  will  correnwnd  irith 
the  leogUi  of  moldlns  J,  which  latter  is  then  slid 
into  the  groove  E  E  ,  the  rear  end  of  said  mold- 
ing bdng  brought  In  contact  with  the  vertfcal 
edge  oif  said  ker.  When  thus  located  within 
the  sheath  the  daring  mouth  L  of  the  molding 
has  a  slight  projection  beyond  the  chamfered 
end  I  of  thoDua  A  B,  as  repreeented  in  Fig-  8. 
The  carriage  dash  is  'hen  held  perfectly  rigid, 

—-"■-- upper  margins  of  the  cov— ' '  "— 

e  inserted  in  the  flaring 


conduct  the  leather  margins  Into  Ibe  slot  E  of 
the  molding,  and  as  the  grooves  E  E'  prevent 
an^  radial  oulension  of  (he  tube  J,  It  is  evident 
that  tbe  molding  is  caused  to  embrsce  said 
margins  in  the  most  uniform  and  secure  man- 
ner. After  Ibe  molding  has  traversed  the  en- 
tire length  of  the  dash  the  sheath  cuOien  be  re- 
tracted, tberebr  leaving  the  tabe  Jin  its  proper 
position  upon  the  dash,  the  flaring  end  L  being 
either  filed  oft  or  else  dltpoaed  of  in  anj  other 
Bailable  manner.  Daring  tbe  progreM  of  the 
sbeath  along  the  top  of  daui,  the  molding  ta  im- 
pelled forward  by  the  kef  O,  and  consequently 
no  strain  whatever  Is  brought  to  bear  upon  the 
flaring  end  L  of  tbe  tube. 

"As  a  considerable  degree  of  force  is  recrniicd 
to  anchor  the  molding  J  securely  to  the  leatli- 
em  margins,  it  la  evident  that  the  driving  ac- 
tion of  kej  Q  wouM  have  a  tendency  to  buckle 
said  tube;  but  this  defect  la  obviated  07  making 
tbe  cbanoel  of  the  sheath  of  such  capacity  as 
to  allow  a  pretty  snug  fit  of  the  molding  wlth- 

"When  a  longer  molding  Is  to  be  applied  to 
a  daata,  the  kev  G  is  driven  out  and  Inserted  In 
another  set  of  notchea  nearer  the  rear  end  of 
tbe  sbeatbi  or  the  same  leealls  may  be  effected 
t^  causing  the  molding  to  abnt  a^lusttbeend 
of  screw  H,  the  latter  bdng  a^nsted  dtber 
out  (»  in,  so  as  to  agree  with  tbe  length  trf 
molding  that  the  iheath  Is  to  carij.  The 
width  of  channel  E  E'  may  he  increased,  to  re- 
cdve  a  molding  of  greater  diameter,  In'  re- 
moviogwBsbeis  or  filling,  and  InseTtingthid^ 
ones  in  Iheir  place,  or  I^  taming  the  ri^t  and 
left  hand  screws,  where  tbe  Tatter  are  em- 

'vEt  is  preferred  to  make  the  sheath  of  two 
pieces,  on  account  of  tbe  facility  of  grooving 
them;  but  It  Is  evident  the  holder  may  be  made 
of  a  greater  or  less  omnber,  If  desired.  (See 
FIga.  0  and  7.)  It  fs  also  preferred  to  have  the 
■heath  embrace  tbe  molding  as  completelv  aa 
possible,  ao  as  to  bring  tbe  Tower  edges  cf  the 
bais  A  B  near  the  poruig  E,  and  thereby  pie- 
340 
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spreading,  the  sheath  need  not  surround  the 


'Furthermore,  the  sheath  mav  be  compoaei) 
of  wood  lined  mth  a  metallic  buahlng.  It  1» 
evldenl  that  this  form  of  sheath  may  be  advan- 
tageously employed  for  attaching  sheet-metali 
moldings  for  tubes  to  various  articlea;  and  I  re- 
serve the  right  to  use  It  for  any  anj  uttsrj  pur- 
pose that  it  la  capable  of. 

"What  I  claim  as  new,  and  desire  to  secure 
by  let  lets  patent,  is — 

"1.  AHheathforappiyinginetalllcmoldingv 
said  sbeath  being  fumlsnea  with  a  slop  tor  ad- 
vancing  tbe  molding,  all  snbetanilally  as  and 
for  the  purpose  apecifled. 

"3.  The  within  described  sheath  for  apply- 
ing metaUlc  moldings,  said  sheath  belng^fur- 
niSied  with  receases/*/,  and  a  key,  O,  or 
their  equivalent  stop*,  as  and  lea  the  purpose* 
explained. 

''8.  A  sheath  composed  of  two  grooved  ben 
A  E  B  E'  bolts  or  screws  C,  and  washers  D, 
whereby  the  sbeath  is  rendered  capable  of  ad- 
justment to  contain  moldings  of  dlflerent  di- 
ameters, aa  herein  set  forth. 

"4.  The  combination  of  ban  A  E  B  B'  and 


duponai 

tion,  want  of  novels,  and  non-Infringement  of 
dalmtt. 

The  substance  of  the  Invention  set  forth  in 
the  specification  li  the  oae  of  a  Aeath  or  holder 
or  receiver,  having  In  It  a  longitudinal  groove 
or  cfaaanet.  In  which  Is  placed  the  molding 
that  Is  to  be  spoiled  to  the  upper  edge  of  the 
dash  board,  the  sheath  or  bolder,  when  polled, 
drawing  with  it  the  molding  over  the  upper 
edge  of  tbe  dasb  board,  ana  the  km  or  stop 
being  fitted  within  the  sbeath  or  homer  to  pre- 
vent the  molding  from  slipping  throng  the 
groove.    One  useful  effect  of  Um  sheaui  Is  to 


support  the  molding  laterally,  and  pievent  It 
from  bending  or  buckling,  or  Injuring  the  dasb 
board.    Claim  1  coveretheuBeof  aaheathfnr- 


ntsbed  with  a  stop,  which  operetea  to  prerent 
the  further  advanctog  of  the  molding  when  it 
reachee  the  stop.  Clum  S  coven  tbe  use  of  a 
sbeath  with  a  sUip  formed  by  means  of  notches 
orrecenes,  and  a  detachable  key  to  be  Inserted 
In  the  notches.  Claim  8  covers  a  tbeath  com- 
posed of  two  grooved  bets,  paisllel  to  each 
other,  and  having  bolts  or  screws  connecting 
tbem,  and  washers  between  them,  ao  as  to  no- 


The  opinion  of  that  court,  repeated  In  ill  Fed. 


819,  sava  in  regard  to  claims  1  and  8: 
_  le  respondents'  evidence  establishes  that,  as 
early  as  September,  1867,  Joseph  P.  Noyes,  a 


manufacturer  of  combs  at  Binghamton,  New 


extension  Oera  was  a  sitdteg  follower  fitted  to 
abut  against  tbe  end  of  the  comb.    At  the  ez- 
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fadoing  a  ke7  or  stop  to  prevent  the  sliding  of 
tbe  molding.  The  follower  was  attached  to  a 
alide  and  lever,  so  that  when  a  molding  was 
laid  in  the  larger  part  of  the  aheath  and  the 
comb  in  the  imaller  part,  the  oomb  being  pre- 
vented from  bending  by  the  walls  ofthesbeath, 
could  be  forced  into  the  molding  by  the  actioo 
of  the  slide  end  lever  upon  the  follower,  tbe 
muldinK  being  prevented  from  bending  b^  tbe 
walla  of  the  part  of  the  sheath  within  whicb  It 
was  placed.  This  machine  was  in  use  more 
than  three  years  before  tbe  date  of  tbe  com- 
plainnnl's  invention.  That  thiswaa  a  compar- 
Mively  small  machine  and  used  only  for  apply- 
ing moldiui^  Co  combs,  is  not  materia].  Wood- 
bury  Planing  Maehinii  Go.  v.  Keith,  101  U.  B. 
490  [35:  94J].  Nor  Is  it  niai«Tial  that  tbe 
groove  or  gutter  was  so  open  in  cross  section 
uiat  the  molding  could  be  dropped  Into  it. 
Fig.  0  of  tbe  drawings  accompanymg  the  let^ 
teis  patent  isaned  to  complainant  ahowi  « 
elieaui  of  like  shape,  and  is  referred  to  In  the 
■pcciflcalions  as  a  modified  form  <rf  tbe  sheath 
patented,  and  the  Claim  is  to  broad  as  to  cover 
■ay  sheath,  of  any  material,  shape,  or  ilze,  for 
applying  moldiogs  to  any  ailicle.  There  is 
noihjDg  more  in  the  sbealh  patented  to  the 
complainant  than  an  adaptation  of  the  sheath 
nscd  at  Binghamton  to  the  application  of  mold- 
ings to  carriage  dash  boardH — an  adaptation 
which  would  have  occurred  to  a  skilled  me- 
chanic without  the  ezerdse  of  tbe  Inventive 
facnl^.  Had  tbe  complainant's  Invention 
beeo  first  in  time  and  patented,  the  Blngham- 
too  sheath  would  have  been  an  infriogemeat; 
and,  conversely,  bad  the  Biogbamioo  sheath 
been  patented,  the  complainant's  would  have 
been  an  infringement.  That  which  infringea, 
If  later,  would  anticipate,  if  earlier."  We 
concur  in  these  views, 
'63S1  The  affirmative  evidence  on  the  port  of  the 
defendaot.  In  regard  lo  tbe  Noyes  apparatus, 
consists  of  the  testimony  of  Noyes  ajid  Ting. 
ItDg,  their  testimony  having  been  taken  m 
August,  '1883.  Noyea  testified  that  he  had 
been  engaged  in  making  combe,  at  Bingham, 
ton,  Broome  County,  Hew  Tork,  since  1860, 
and  had,  since  1804.  made  comba  with  metallic 
moldlngsforstiBenlng thebacks.  Heproduced 
one  of  such  comba,  marked  A,  ana  one  of  such 
moldings,  marked  B.  He  further  testified  as 
follows:  "C.  fl-  State  whether  or  not  you  have 
ever  used  any  machinery  for  putting  these 
moldinga  on  c<mtbs.  Art*.  I  have.  Q.  7.  Can 
yoa  describe  anv  of  the  machioeg  nsed  by  you 
tor  putting  moloinn  on  combs?  Ant.  Tea,  I 
have  one  machine  ui  which  the  molding  Is  held 
In  a  groove,  which  flis  It  closely,  and  the 
■ame  groore  has  an  extension  enouj^  smaller 
to  fit  the  oomb  closely;  and  In  this  eitension 
there  alidea  a  follower,  which  Is  fltled  to  abut 
against  tlie  end  of  the  comb.  At  the  extreme 
oppodte  end  of  tbe  larger  part  of  the  gtoove 
then  ia  a  slot  across  the  groove,  containlnB  a 
key  or  atop  to  prevent  Uie  molding  slitmig 
Ibrongb  the  groove.  Tbe  follower  before  men- 
tkmed  la  attached  to  a  suitable  allde  and  lever, 
■0  that  when  a  molding  la  laid  in  tbe  laraer 
pm  of  the  groove,  and  the  comb  in  the  smaller 
part,  tbe  comb,  bdng  prevented  from  bendbw 
t^  tbe  walla  of  the  the  groove,  can  be  fofced 
U9  0.8. 


tightly  Into  the  molding,  by  the  action  of  the 
follower  and  Its  connected  parit,  the  molding 
being,  at  the  same  dme,  prevented  from  bending 
by  the  walls  of  the  larger  part  of  the  groove.  ^ 
S.  (Tan  you  produce  a  drawing  fllustnting  the 
machine  above  described  and  ile  operatlonf 
Am.  I  here  produce  a  drawing  whuJi  illua- 
tratee  said  machine.  In  this  drawIng,flgnrB  1, 
A  repreeents  the  main  body  of  tbe  machine. 
In  the  part  A  la  the  groove  C  and  Its  amaller 
extension  D,  in  which  are  placed  the  molding 
and  the  comb,  as  described  in  my  iifr'vlous  an- 
swer. O  represents  the  ilot  In  wbich  is  placed 
the  key,  marked  figure  2.  E,  figure  1,  repre- 
sents Uie  follower  B,  the  slide  of  which  the 
follower  forms  a  part;  L,  E,  M,  and  H  the 
lever  and  connecting  parts  by  wUch  IS  and  B 
is  operated.  Figure  8  shows  an  end  view  of 
the  slide  and  follower.  Q.  B.  Into  which  of 
the  grooves  do  yon  place  tbe  metallic  molding? 
Am.  Into  tbe  groove  0.  Q.  10.  And  into 
which  the  como?  Am.  Into  the  groove  D. 
Q.  11.  In  use,  the  key  or  atop,  flgure  3,  ia 
placed  in  the  ilot  0  lo  prevent  tbe  metaJtio 
molding  sliding,  la  it  notf  Am.  It  la.  Q.  Ifl. 
Btate  whether  the  groove  0  in  the  sheath  A  ef- 
fectually prevents  the  metallic  moldiliig  from 
bending  as  it  Is  forced  over  the  back  of  the 
comb.  Am.  It  does.  Q.  IS.  State  how  long 
you  have  lued  the  above  described  machlnf 
lor  putting  metallic  moldings  on  combs  in  the 
manner   deecrlbed.     Am.    Since   September, 

1867.  Q.  14.  Can  you  fix  the  date  by  ao; 
positive  evidence  bendes  yotir  memorrl  Am. 
I  caui  I  have  referred  to  the  time  book  of  the 
men  who  made  the  machlnee,  and  find  the  ma- 
chine to  have  been  flnlahed  at  the  date  named, 
and  remember  that  It  wa«  put  into  immediate 
use.  Q.  15.  Has  It  been  used  ever  since?  Ant, 
It  has  been  In  continued  use  everalnce  without 
any  alteration.  Q.  10.  Have  you  ever  made 
any  effort  to  keep  its  use  a  secret,  or  baa  it  al- 
waya  been  open  to  the  inspection  of  any  person 
who  ml^t  come  into  your  shopT  Ant.  I  have 
made  oo  effort  to  keep  it  secret,  but  the  shop 
baa  always  been  open  to  visitors,  and  anyone 
could  see  the  machine  who  cared  to  look  Bt  it." 
The  drawing  so  produced,  marked  C,  shows  a 
machine  substantially  like  that  of  the  plaintiff. 

Tingling  teadfled  that  he  was,  at  the  thne  of 
tesllfyfag,  in  the  employ  of  Noyes,  and,  since 

1868,  or  for  about  fourteen  years,  had  used  a 
machine  like  that  shown  by  the  diswlng  C, 
above  referred  to,  for  putting  metallic  moldinga 
upon  comba. 

Noyes  had  stated,  on  cross  examination,  In 
answer  to  a  question  as  to  who  made  the  ma- 
chine he  had  described  sa  made  in  1867,  that 
William  Knoppand  his  son  wiTB  in  bis  (Noyes') 
employ  aa  macblnlsta  at  that  Ume,  and  worked 
gome  on  It:  that  his  time  book,  k^  at  that 
time,  which  he  had  consulted,  oontuned  arec- 
ord  of  the  fact  that  Knopp  and  hia  son  ao  worked 
on  the  machine;  and  that  tbe  machine  was  built 
during  the  first  week  in  September,  1867.  In 
rebuttal,  tbe  plaintiff  examined  aa  witnesaes 
William  Enopp  and  three  persona  namedNaw- 
man,  Coyle  mid  HcAulw. 

EnoM)  testified  that  be  was  employed  in 
Noyes'^oomb  factory  bom  ISBS  to  186b,  and 
was  famHar  wiOt  the  kind  of  macblnerr  nunn- 
factnred  by  them  during  that  time,  for  we  is 
their  comb  bcttny.    wtt ''   "" 


I  by  Google 
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fimvBu  OtniBT  or  th«  UmrKD  SrATa. 


Q.  Id  September,  1897,  or  at  any  other  time, 
did  Ton  make  maCblnery  foe  putting  metallic 
iMcu  on  oombiT  A.  Idid.  Q.  6.  Without 
£oliiK  Into  detail  aa  to  the  Und  yon  did  make, 
I  will  aak  70a  whetbar,  to  Baplember.  1867, 
you  made,  or  helped  Ic  make,  ■  machine  for 
"■-g  moldiiin  ODlhe  backs  of  comba,  where 


jUioK  bHld  In  a  groora  which  fits  it 

cloaely,  and  the  nme  groore  haa  an  extendon 
enou^  mailer  to  fit  tbe  comb  cloaely,  and  in 
thii  extensloD  there  alldea  a  foDower,'  which 
toflttedtoabntaKainttlheeadoftheGomb  At 
the  extreme  opporite  end  of  the  groore  there  ii 
A  ilot  acioat  the  groore,  contalmog  a  ker  or 
stop,  to  prerent  the  molding  from  alldinK 
thrODgb  toe  groove.  The  follower  la  attached 
-  1  ndlable  allde  or  lever,  ao  tliat,  when  ~ 


prereuied  from  beading  by  the  walla  of  the 
groove,  and  can  be  forced  tightly  Into  the 
moldlDg.  by  tbe  action  of  the  follower  and  of 
the  coanecttDg  partat  A.  I  do  not  remember 
that  I  made  anything  (rf  thatklnd.  Q.  7.  Did 
yon  at  any  other  time  make  auch  a  machlnel 
A.  I  don't  remember  that  I  did.  Q.  8.  Pleate 
«xamlne  the  comb  I  now  band  vou,  and  itate 
whether  Noyen,  Brot.&  Co.,  at  that  time  when 
yon  worked  for  them,  and  ainoe,  manufactured 
a  comb  with  metallic  back  almilar  to  tbis  one, 
and,  if  ao,  Itate  how  said  metallic  back  waa  put 
ontbe  combt  (Comb marked  Exhibit  A.ihown 
wltneai  and  oCFared  in  evidence  by  Bolidtor 
for  complainant.)  A.  Tbqr  manufactured  a 
combln  general  appearance  dmilar.  The  me- 
tallic back  waa  put  00  and  fattened  to  the 
comb  bv  comprealon.  Tbe  back  was  com- 
pressed in  a  yUx  to  make  It  fit  in  a  groove  in 
Ute  comb  tightly.  The  molding  was  placed  on 
the  comb  l^  hand,  and  then  pnl  In  a  vice,  and 
the  molding  prened  np  tightly  against  the 
comb.      Q.  9.  Do  yon  remembn  working  on 


Q,  10.  Is  the  mode  above  described  the  only 
way  Noyea.  Bros.  &  Co.  put  melalUc  moldings 
onthatklndofacombf  A.  Itls.  Q.  11. You 
H'sa  famllUr  at  that  time  with  the  mode  em- 
ployed bv  them  for  putting  moldlngson  combe, 
was  youT    A.  I  waa. 


Tnls  testimony  of  Koopp  is  very  Inconclu- 
sive. He  merely  t«8t1fles,  thirteen  years  after 
\ie  bad  left  Noyea'  eatabllihmeiit,  tnat  he  does 


not  remember  Ifast  he  made,  fifteen  years  be- 
fore the  time  when  be  was  testifying,  a  ma- 
chine like  that  described  in  aueBuon  9  pat  to 
lilm.  Tbe  drawing  produced  by  Noyes  was 
not  shown  to  Knopp. 

The  testimony  of  Newman,  Goyle  and  He- 
Auley  amounts  to  nothing.  Although  they 
— -«  employed  in  the  comb  factory  01  Noyea 
he  time  they  gave  tbelr  testimony,  in  De- 
cember, I8S2,  and  bad  been  employed  there. 


at  the  time  they  gave 

cember,  I8S2,  ana  bad  been  employed  L. 

Newman  ftom  1863,  Coyle  for  fourteen  o 


wnin years,  and HcAuley  for abouttblrty  years, 
neither  of  them  was  shown  tbe  comb  A,  nor 
tbe  molding  B,  nor  tbe  drawing  C,  above  men- 
tioned, nor  was  a  distinct  queatloQ  put  to  either 
of  them  as  lotbeuseof  a  machine  like  that  de- 
flcribed  in  qoeation  6  put  to  tbe  witness  Enopp. 
The  only  difference  between  Noyea'  device 
«nd  that  of  the  plahidfl  is,  that  In  NoyeaT  tbe 
«top  holda  the  molding  staUonary  wnUe  the 
942 


patent,  which  preventa  tl 

ping  through  tne  groove. 

The  case  folia  within  U 


plidntil 


UbUt 
the  same  as  that  of  Uw  atop  in  tbe  plalntilT^ 
"  ■  'the  molding  E 

B. 

the  principle  applied  ta 

AmuyfaonMi  RaOroad  Ooa^ny  v.  Loeomotim 
Trvek  Ompanp,  110  U.  8.  <IW  pti:  328],  and 
cases  there  cited. 

Aj  to  the  third  clahn.  It  is  not  Infringed,  be- 
cause,  in  the  defendant's  apparatus,  no  waab- 
era  are  used  for  adjustment. 

TlM  ieone  nf  (A«  OiretM  Ooviri  U  nfflrmtd. 


GEOBGB  H.  PBTEHS,  Appt., 


ed.BU-ier.> 
LMtn  pattnt   want  tf  ttttenUon—«ld  detttm 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  Statea  for  the  District  of  In. 
dlana,  dlsmlnlngaanlt fortbeinfrlncementof 
two  lettun  patent,  granted  to  George  H.  Peten, 
thepl^ntiS,  namely:  letters  patent  Ho.  S13.sa>, 
granted  March  2fi,  187B,  for  Improvement  in 
vehicle  dashes,  and  relsBued  letters  patent  No. 
6891,  for  Improvement  in  Tehide-daah  framea. 
Agtrvud. 

The  facts  are  stated  in  the  opinion. 

itettn.  Wm.  Habball  Fiaber  and  BeoJ^ 
Bain  Bntterwortli  for  appellaau 

Mr.  Arthur  Stem  for  appellees. 

Mr.  Jtulic*  Blatelifbrd  delivered  tha 
opinion  of  the  court: 

Tlis  is  a  suit  in  equity,  brought  by  George 
H.  Peters,  In  the  Circnit  Court  of  the  Dnited 
States  for  the  District  of  Indiana,  against 
JullUB  A.  Bauson  and  Cortland  C.  Van  Camp, 
for  the  alleged  infringement  of    nro  lettera 

Stent  granted  to  George  U.  Peten,  the  plaiot- 
,  namely:  letters  palentNo.  318,029,  granted    [SU) 
March  SB,  1879,  for  an  Impiovementln  vehicle 
dashes,  on  an  application  filed  June  19    181S, 
and  reissued  letters  patent  No.  9891.  for  Im-  ■ 

provementa  in  vehicle  dash  frames,  granted  Oo- 
tober  11,  1881,  on  tbe  surrender  of  original  let- 
ters patent  No.  324,792,  cranled  FebriJaiT  2t, 
1680,  on  an  apnllcatlon  filed  Hav  3,  1878,  tha 
rrissue  having  Deen  applied  ftir  June  IS,  1881. 
The  answer  seta  np  aa  to  both  patenta  want  of 
novelty  and  patentablU^,  noninfringement, 
and  tbe  Invalldlly  of  tbe  mxmu,  because  it  haa 
US  U.S. 
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tu-wr 


beoD  ejp«iid«d  beyond  tba  InTsimoD  diKloted 
in  Qi«  original  patent,  and  conUlna  new  niBtier 
sot  roDDd  In  that  patent,  and  la  for  a  dlffereos 
inretitioD. 

Tbera  waa  a  replicatioo  to  the  answer,  proora 
ware  taken,  and  toe  drcolt  court  dismissed  the 
bill.  The  plaintiff  baa  appealed  from  tbe  de- 
cree. We  aie  not  furnlslied  with  any  opinion 
olTen  by  the  ciicuit  court  slating  the  ground 
for  its  action,  but  It  said.  In  thebnef  for  tbe  ap- 
pellant, tiiat  tbe  ground  was  that  the  inventions 
were  not  patentable. 

So  mncb  of  the  apedflcatioD  of  No.  218,529, 
as  la  material,  and  the  drawinga  tefemd  to  in 
it,  aio  aa  follows: 

"My  Inventionrelate^  .  .  .  secondly,  to  tbe 

..... — ^^  ^f  jijg  j^Ij  j^  y,g  Tehlcle;  and  this 


•0  that  It  can  be  sold  as  an  article  of  manofact- 
ure,  for  application  to  the  vetiicle  by  the  par- 
chaser.  Tdese  (eaturee  of  my  invention  wtn- 
del  the  construction  easy,  expeditious,  and 
economical.  Another  feature  of  my  inventioa 
conalsU  in  «ueb  a  norel  constroction  of  the  dash 
a*  that  tbeie  ahall  be  at  tbe  part  of  the  frame 
thereof  to  wbicb  tbe  laterally  adjustable  foot 
la  to  be  allachad  a  proper  bearing  surface  tat 
the  support  and  bradag  ot  the  dash. 

"  In  tbe  accompany' 
•%  part  ol  this  speciac 
tpecf ' '—"' 

view;  ^Igs.  S,  4,  S,  e,  9,  detached  rlews  illus- 
trating modifications;  and  Fig.  7,  a  detached 
perspective  view. 

"  One  mode  of  making  the  dash  ftatne  !• 
ibowD  in  the  drawings,  in  wbicb  Q  F  are  par- 
allel uprights  at  each  end,  ODE  parallel  croaa 
rods,  and  H  L  abort  conttnuattona  of  the  rods 
G  F  .  .  .  In  order  (o  connect  tbe  frame  to  the 
vehicle,  and  farther  (opermita  framcto  be  ap- 
plied to  veblclea  of  different  sizes,  1  construct 
the  frame  and  the  foot  H  so  that,  by  a  lateral 
adjustment  ia  relation  to  each  other,  tbe  de- 
sired connection  to  Itodiea  of  different  wld"-- 
may  be  effected.  Tbe  bamesm^be  varlec 
conitmctlon  to  effect  this  result,  Thua, 
Figs.  1  and  2  tbe  frame  has  a  wide  beuing 
piece,  N,  of  any  desired  length,  with  a  skit  to 
receive  the  fastenings  of  the  foot  or  attachment 
E,  I>y  which  tbe  daah  and  tbe  body  of  the  ve- 
hicle are  connected  adjustably,  so  that,  within 


TariooB  widths.  The  foot  may  be  of  any  da- 
dred  ahape,  being  shown  witb  two  brancbea, 
td.  one  boiled  or  otherwise  secured  to  tbe  dash 
and  Ibe  other  to  the  body  I  of  the  vehicle.  By 
the  above  desolbed  means  the  dashea  may  be 
furnished  to  the  trade  as  Independent  aiaclca 
nf  manufacton,  as  the  foot  may  be  fitted 


TliEa  bearing  portion  S  mi^  be  aecnied  per. 
manentlf  or  detaohablj  to  the  frame  bars. 
Thus  In  figs.  1  and  2  It  Is  provided  with  sock- 
ets for  tbe  reception  of  studs  at  tbe  enda  of  the 
bars.  In  any  case  It  affords  a  atnutg  and  rigid 
coQnecHou  between  the  foot  and  tbe  frame,  io 
that  the  latter  cannot  be  bent  ovr  tuda  any- 
tbing  leas  than  destructive  presaura.  This  is 
eapeclally  tbe  case  when  both  aprtobts,  F  and 
O,  are  secured  to  the  bearing  piece  N,  whether 
within  or  without  the  frame  proper;  but  when 
within  tbe  frame,  and  ezteedlng  up  between 
the  oprigbls.  It  stiffens  and  braces  the  latter. 

"  "nie  adjustment  of  the  dash  and  foot  Is  not 
neceesarilv  limited  to  the  mode  described.  For 
instance,  it  may  be  effected  by  means  of  a  series 
of  holes,  affording  a  means  ot  adjusdog  the 
foot  at  different  potnta.  When  tbe  foot  la  not 
required,  the  dash  may  be  connected  directly 
to  tbe  t>odv  with  like  advantage,  as  the  nobis 
of  conaecooD  may  be  varied  to  suit  bodlea  of 
dUareDt  widths. 

'The  featine  of  lateral  BdJustabUltv  setforOt 

_rtbi  Is  applicable  to  dashea  and  feet,  ec 

eqiilvaleat    laterally  adlustable    attacbmei)t& 

otW  tbin  dwse  particularly  herein  deacrlbed? 


E3e- 


■^uu<  <i«ly. 

"Tht  bff^"g  N  for  the  attachment  ot  foot 
maj  b*  wtttdn  tbe  frame,  as  shown  in  Blgi.  1, 
fl,  8,  4  and  8,  or  it  may  be  in  an  extension  out- 
Ado  of  tbe  frame,  the  reanlt  being  the  lame— 
i.  «.,  the  fnitne  being  adapted  to  be  secured 
-wftboot  change  to  bodies  of  different  widths. 
12ft  U.  S.  U.  S.,  Book  82.  i 


"1.  Tbe  combtaatlon  of  a  dash  and  lateral- 
ly adjustable  attachmenta,  whereby  the  same 
may  be  connected  to  vehicles  of  different 
wldth^  lobetaotlBlIy  as  set  forth. 

"i.  A  daah  ot  dash  frame  having  slots  or 
B  74S  . 


CturKSKB  COTIST  0*  T 


I  Uhttkd  States. 


Oat.  TaaM, 


openiQi 

rfdlffa ..  _ _  , 

porpcMW  Mt  forth. 

"  8.  A  dmih  prorlded  wltli  beaiinn  btTlDg 
•lati  or  openlogL  ■abatentlallj  u  and  for  tbe 
pgrpcM  Bpedfled, 

''I.  A  duh  fisma  provided  wltb  bearinga, 
anannd  to  (trengUieo  tfae  timmein  thow  puta 
wheieDr  tbe  daali  ta  to  be  oonnected  to  the  lat- 
erally aajnatable  feet  or  to  the  TeUcle." 

So  mnch  of  tbe  q>ecfacUloii  of  ntana  Ho. 
9691  u  la  material,  and  the  drawings  referred 
to  in  it,  are  aa  ftdlowa; 

"One  oUect  of  my  inTeotlon  U  a  novel  con- 
atnictlon  of  tbe  daih  frame  whereby  the  latler 


wed  with  little  ._..__. , 

itoni  portiona  of  tbe  frame  are  cheaply,  re 
and  fljmly  aecured  together;  and  auo  wh( 
the  daah  la  cheaply,  qaiokly,  and  flnnly  ood- 
DM^  to  a  permanent  or  detachable  portion  of 
the  vehicle.  Another  o^ect  ot  my  mvention 
la  a  formation  of  a  daah  loot  for  connecting  a 
dash  to  a  vebicte  whereby  the  foot  fa  at  odc« 
aUODg  and  light  and  can  be  cheaply  manuf  act- 
nnd. 

"Beferting  to  the  drawlngi  forming  part  of 
thlB  apedflcatioD,  flgnre  1,  A,  B,  0  and  D 
repreaent  a  daah  frame  conatmcted  in  accord- 
ance with  my  improvmnenla,  a  aectlon  through 
tbe  channeled  lower  nil  of  daah,  and  a  ieo- 
tional  and  perspective  Tlew  o(  my  apedal  tniD 
of  bar.  Fig.  H,  E  and  F  are  a  persrecttve  aad 
aecUonal  view  of  amodlflcatitMtllhemode  of 
attschlDK  the  bar  to  tlie  lower  nA  of  the  dash 
where  add  lower  nil  la 


aide  and  a  <liai»kBled  foot  of  my  loveDtioD  at- 
ladied  Oiereto,  tbowfaig  manner  of  attaching 
the  foot  to  the  lower  lall  by  a  T  headed  bolt. 
Fig.  8,  H,  I,  Fig.  4,  J,  K.  and  Fig.  S.  L,  H, 
are  aectlonal  vlewa,  ahowing  dlSetent  modea 
vi  attaching  the  foot  to  the  lower  nil  td  the 


riveted  to  the  thin  web  or  chamwled  porUon  of 
the  lower  ralL  H',  Fig.  1,  repreaenta  the 
lower  rail  of  a  daibbame,  channeled  aaabown 
at  B.  Thla  raO  la  inovided  at  either  end  with 
the  alot  a  (a  the  holea  4  for  attacliing  the  feet 
to  the  daah  fnme.    The  lower  enda  ot  the  ap- 


ifght  bars  of  the  frame  are  nlit  and  each  htJt 
wovided  with  a  T  head.  (Shown  at  D,  Fig. '  ' 
liieae  T  he«da  aie  made  of  the  aame  iB( 


aa  the  channel  In  the  towerrall  Into  which  they 
HL  The  two  balvaa  of  thla  apllt  end  are  aepa> 
nted  from  each  other  to  admit  tbe  lower  rail 
between  them.  The  npper  ends  of  the  upright 
bar  are  prorlded  with  notchea  d,  for  tbe  reoei^ 
OoD  of  the  npper  rail  of  (Ite  dash  frame.  .  . 

"By  constrneUng  daah  fnmea  In  the  manner 
deecrilMd  much  oftlie  ezpenae  Inoorred  In  tbe 
onUnaiy  mode  of  mannfactQre  ta  aaved.  The 
lower  iidl  ia  made  broad  and  flat,  ao  that  the 
dot  a  gr  bcAea  4  oan  be  made  therdn  and  leave 
a  Btrrag  bearing  tot  the  attaohaaent  of  the 


jr  veblde  body  (aa  the  rail  can  be  reader  pn>- 
fonted  for  bons  or  riveta,  and  the  thick  eogea 
left  above  and  bdow  tb«  perfoaatkma  are  lint 


rate  bearinn  for  said  foot  or  body),  and  pa» 
aeai  great  advantagee  over  the  cuatomaiy  con- 
VQi  or  ova)  rails,  the  central  portion  of  which 
being  thick,  renders  them  hard  (o  ponch,  ana 
the  edgea  afford  no  Oat  surtaoe  for  aald  foot  or 
body  to  proas  againat.  The  rail,  therefore, 
when  more  or  leas  flat  on  one  or  both  aidea,  be- 
comes a  modiflcadon  of  tha  forms  of  rails 
shown  heidn  and  posaeeaea  aome  of  their  ad- 


advantage^  obtains,  Tia,:  that  the  web  aUotvi 
tha  nil  or  bar  to  be  readily  and  quickly  per- 
forated, tbe  thid:  parts,  however  shaped,  con- 
necting said  web  serving  as  supports  or  bear- 
ings for  the  attachment  of  the  foot  or  other 
portion  of  the  vehicle  lo  which  the  dash  b  con- 

"Q,  Fig,  S.iaaperspeotlTe'dewof  the  under 
■ideof  my  obaoneledorconenafooL  .  .  The 
foot  m^  be  channeled  or  concaved  on  tbe  op- 
posite able  to  that  ahown  and  described  herein, 
or  on  both  ^es,  tbass  forms  of  constmctioD 
being  both  obvious  eqaivslenta  of  the  one 
shown  and  described.  The  depth  and  the 
leoEth  of  tbe  diannd  or  concavity  In  the  dash 
rail  or  foot  may  be  varied  lo  snit  tbe  reouire- 
menla  of  the  manufactarar.  Another  advan- 
tage of  that  portion  of  my  invention  which 
r^tea  to  dianneling  or  receaslog  tbe  foot  is 
that  the  same  may  be  readily  cast  of  malleuble 
Iron,  the  channeling  obviating  the  injurious 
etTecta  arising  from  the  presenc*  of  shrunken 
comers  In  thick  malleable  Iron  casUnga,  The 
dnmneling  or  receesing  of  the  foot  enables  the 
laltsrtobemadell^tand  thin  and  to  be  better 


^ere  an  tfii'tf""  olalmB  In  the  retaane,  baft 

only  clafana  1,9,  Band  11  an  alleged  lo  have 
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beni  lofrinced.  TboK  clalmB  are  aa  follonar 
"1.  A  vdiiclo  dash  whoae  lower  bar  U  pro- 
Tidod  eiteriorlj  with  a  cbaimel  or  receaa,  the 
metal  on  either  side  of  the  cbannel  or  recess 
affording  a  bearing  for  the  dash  foot  or  other 
portloD  of  the  vebicle  Ui  which  the  dash  ia  • — 
oected,  for  the  purposes  specified. 

"8.  A  diuih  whose  lower  rail  la  oompoMd, 
Dear  or  at  the  ends,  of  two  thick  portions  nnlted 
bj  &n  eadly  perforated  web,  for  tlw  purposes 
■pedfled. 

"8.  A  daab  piortded  wlQi  .^  rail  having  ver- 
ticallT  flat  sides,  one  or  both  ol  said  sideelbeing 
exteriorly  dianneted,  substanUallf  m  and  for 
the  purposes  spedfled." 

"IL  The  foot  cliaDneled  on  either. or  both 
sides,  •abstantisDy  as  and  for  the  purposes 
■pedfled." 
uuuii  We  will  flist  consider  claims  1,  2, 8  and  4,  of 
^^'  No.  813,539.  Claims  1,  8,  and  8  relate  to  the 
means  of  ^Jo^iiiit  laterallf  tlie  feet  of  a  dash. 
Formerly  tna  tect  which  connected  ttiu  dash 
to  the  body  were  welded  to  the  frame  of  the 
dash  and  made  solid  with  it.  When  a  manu. 
facturer  made  both  tlie  daah  and  the  body,  he 
wdded  tlie  feet  of  the  dssb  to  the  frame  at 
■ach  points  aa  were  proper  for  the  particular 
body  lor  wlkich  the  dash  was  dedgned.  In  the 
coarse  of  bnobMsa,  it  came  to  pass  that  dashes 
were  made  by  other  persons  th«nUie  maaafoct- 
orer  of  the  carriage,  who  dlbra  made  hta  car. 
itage  body,  or  Iwuriit  it  from  some  person 
other  than  Ibe  ntaoafacturerof  the  daah.  Un- 
der such  a  coarse  of  burinees,  if  the  feet  of  the 
dash  were  welded  to  and  muie  BoHd  with  the 
dash  frame,  thn  might  not  fit  the  rarious  sizes 
of  coiriase  tKniea.  Hence  arose  the  idea  of 
making  the  feet  separate  and  not  welding  them 
to  the  dsdi,  but  attaching  them  thereto  by  a 
bolt  and  nut  at  Uie  proper  poInL  As  the  dash 
ia  covered  with  patent  feather,  it  Is  nolconTeo- 
lent  to  bore  tlinnigh  Its  iron  frame  after  that 
frame  is  covered  a^  in  the  hands  of  the  car- 
riage maker.  Therefore,  a  hole  was  bored  In 
the  lower  r^  of  the  frame  of  the  daab,  Iiefore 
it  was  covered,  to  ncelve  the  bolt  1>y  which  Ibe 
foot  was  to  be  attached  to  the  frame.  Bat,  as 
Tehicles  varied  In  width  and  stupe,  it  was  neo- 
easaty  lo  place  the  feet  sometimes  nearer  to- 
gether, and  sometimes  farllier  apart  from  each 
other.  Therefore,  two  holes,  one  on  each  dde, 
in  the  frame  of  the  daah,  for  receiving  each  a 
boit,  would  not  aiwBva  be  in  the  most  conven- 
ient places.  Bo  It  became  obvious  that  It 
woula  be  propw  to  make  two  bolee  or  even 
more,  on  each  aide,  so  that  if  one  bole  did  not 
corneal  the  right  point  another  wonld.  Carry- 
tog  out  the  same  Idea,  It  would  be  obvious  tliat 
tlie  blU  of  metal  left  laterally  between  the 
holes  migbt  be  cut  away,  and  thus  a  slot  be 
made  or  a  long  hole  instead  of  two  or  more 
roand  one^  admitting  of  the  more  perfect  ad- 
justment of  tlie  place  of  attachment  of  the  feet 
to  the  frame  of  die  dash.  It  certainly  required 
no  Invention  to  put  two  liolea  or  a  slot  m  the 
rail  of  a  daah  Inatead  of  one  bole,  for  the  pur- 
pose  lodlcated. 


the  nae  for  the  same  purpose  of  a  slot  whioh 
admitted  of  tlie  adjustability  or  cliange  of  po- 
altioa  of  tbe  bolt.    The  apadflcatlon  of  tbe 

i2»r,  8. 


patent  states  tliat  "the  adjustment  of  the  dash 
and  toot  is  not  necesaarUy  limited  to  the  mode 
deacrtbed,"  trat  that  "  it  may  be  effected  by 
means  of  a  series  of  holes,  affording  a  means  of 
adjusting  tlie  foot  at  different  points." 

The  testimony  of  Hr.  Wood,  an  expert  for 
the  defendants,  on  thesablectof  the  state  of  the 
artlnthatregard.isasfoliowa:  "Q.Sl.  Btate 
whetlier  or  not  there  Is  anytfaing  novel  in  ir  ~ 


novel  aboat  adjuatable  slots,  elongated  slots,  or 
holes  bored  extra  large  for  that  purpose.  Q. 
23.  State,  if  von  know,  how  lone  and  in  what 
manner  and  tor  what  purposes  aojostment  has 
been  accomplished  by  means  of  slots.  Am.  23. 
Well,  any  kind  of  mechanical  work  that  has  to 
be  put  together  so  aa  to  be  adjusted  or  dupli- 
cated io  case  of  breakage — as,  for  instanoo, 
railroad  Iron.    Tbe  butt  ends  are  held  together 


will  admit  of  self  adjustment;  in  fact,  slots 
wen  a  weD  known  mechanical  prindple, 
which  liBS  been  used  from  a  mouae  traptoa  lo- 
comotive, you  might  Bay.  Q.  33.  In  the  ordi- 
nary railroad  iron  is  or  Is  not  the  T  rail  cbaa- 
neledT  Aru.  38.  Tes,  sir;  T  channeled,  a 
34.  Areorore  not  the  slots  of  which  vouspeaK 
as  provided  for  adjustment  made  In  the  web  of 
the  rail?  Am.  34.  Tbey  are.  Q.  30.  Kama 
some  of  tbe  familiar  uses  In  mechanics  of  sk>ts 
for  the  purposes  of  adjustment,  and  describe 
the  manner  of  their  use.  Aru.  20.  They  are  so 
generally  used  in  the  construction  of  everythiug 
Uiat  is  made  of  iion,  or  that  iron  is  used  in  the 
ooDStruction  of,  that  It  would  be  almost  impos- 
sible to  pick  out  anything  they  were  not  used  la 
fbr  the  purpose  of  adJuatmenL  Q.  38.  Well, 
can't  you  name  some  of  the  familiar  uaesT 
Afu.  se.  Bridge  work,  JaU  work,  vehicle^ 
dashes,  lops.  Q.  37.  Ia  it  or  is  it  not  unlvna- 
ally  used  on  gauges  for  lathes,  sewing  m»- 
chines,  grain  driUa,  and  all  classes  of  macliin- 


abieT  Atu.  27.  Tea,  eir.  Q.  3a  How  long 
hasitbeensoused?  .An«.38.  Used,  as  I  know 
of,  for  the  last  twenly-flve  years." 

So,  also.  Mi.  Brackett,  another  expert  f<a  the 
defendanta,  says:  "  Q.  11.  Where  it  Is  desira- 
ble or  necessary  In  mechanics  to  provide  for 
adjustment  of  parts  attached  to  one  aootluT, 
what  ia  tbe  most  common  form  or  manner  at 
securing  adjuatablllCyt    An*.  11.  Where  two 

fiecea  are  bolted  together  thegeneia)  fonn  ia 
y  an  oval  or  slotted  bole.  We  have  always 
used  such  a  connecUon  wherever  it  la  possible, 
in  frame  structures  or  allding  parte,  when  di  ~ 


ference  in  length  or 


or  podtlon  ia  required.     Q. 
a  »w  of  the  appllcationa  of 

,  _-p08e  of  adjustment,  in  yc 

.  _  business  and  outside  of  ItT  Ant.  13.  1  . 
use  It  in  all  hearing  plates  where  bridges  are 
anchored  to  the  masonry,  and  whererolleraon 
placed  under  one  end,  to  allow  for  coatnctlon 
and  expansion.  It  la  also  used  for  roof-trusa 
bearing  plates,  to  allow  the  root  to  change  its 
positicm  on  the  wall,  and  for  the  fastening  of 
oolomns  to  continuous  girders,  where  tlie 
Chun  of  temperature  dumgea  tbe  position  ctf 
the  glideis  or  the  oolnmna.  It  is  abo  In  com- 
mon use  in  such  work  as  slide  gauges,  where  th* 
adjastinetit  of  the  gauge  hrequlrod.  Itiaused 
7tf 


sti-«n 
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on  4n  lioD  planv,  when  the  difference  of  tbe 
length  of  the  peita  Ii  teqolied  et  different  tImeB, 
It  Is  ftlao  nwd  OB  the  Qiolaaiy  oarpenter'e  pUue, 
loadJiuttbepodtioDof theknlTM.  Itlsiued 
on  ft  ro(u7  wood  planer  for  the  esme  purpoae, 
and.  In  fact,  there  b  haidfy  an  adjimtable  part 
of  a  machine  where  two  fieoea  come  in  doee 
contactbuttbat  It  Islhemoetoonunonmode  of 
adjiutment,  and  I  consider  It  as  one  of  the 
eommonest  principles  of  mechanics^  and  one 
that  has  been  nae^  that  I  know  of,  for  fifteen 
Tcan,  and  was  an  old  principle  at  that  time. 
Q.  18.  Would  any  ordinari!;  skilled  mechanic 
who  had  occsdon  to  i^ovlde  fi^tlie  adjustment 
to  different  podtlons  of  the  parts  of  anv  machine 
or  device  be  able  to  apply  tbii  principle  without 
suggestion  or  inventlont  Aru.  IS.  He  could, 
for  ue  reason  that  this  would  be  tike  flrs^  man- 
ner fn  which  he  would  trrlomakethecoonee- 
tion,  when,  if  !(  did  not  work,  he  would  k>ok 
for  some  other  manner  to  make  connection,  for 
the  reason  that  this  is  one  of  the  simplest  and 
easiest  methods  for  connecting  and  allowing 
adjustment  where  both  parts,  when  twir')iecet 
are  and.  are  made  of  iron." 

There  is  no  coDtrsdictlon  of  this  tcaUmony, 
and  in  view  of  It  the  improTementa  corered  oj 
clalnu  1.  2  and  8  of  No.  218,088  aiemerel;  ap- 
plications of  old  dericee  to  new  niea,  not  in- 
Tolvlng  ioTention.  P^  S.  Oa.  v,  LoeomofiBe 
Sngtn*  Bitfttv  TnuA  Go.  110  U.  8. 490  [38:823], 
and  caaea  tbwe  cJted. 

In  resard  to  claim  A  of  that  patent,  the  in- 
ventlon  Is  stated  in  the  apeciflcatlon  to  be  ttie 
pnttiag,  at  tbe  part  of  the  frame  to  which  the 
foot  Is  to  be  attached,  aproper  bearing  snrfaca 


to  Nupport  tbe  brace  and  daah.  Claim  4  stalea 
that  the  bearing  is  arranmd  to  ■trengthen  the 
frame  In  that  part  by  whldi  the  dau  Is  to  be 


oonsecled  to  the  foot  of  the  vehicle.  There 
was  no  loTentlon  In  providing  such  bearing, 
either  by  an  Increaae  &  the  quantity  of  mem 
or  otherwise,  so  aa  to  strengthen  the  proper 


late  to  cbannellng  or  recee^ng  the 
ao  that  the  metal  on  each  side  of  the  channel  or 
receat  will  be  thidur  than  the  metal  at  the 
channel  or  receas,  tbe  oacetiaty  effect  of  such 
arrangement  being  Ibat  tbe  m^al  on  each  ilde 
(rf  tbe  channel  or  recess  will  be  thick  enon^  to 
fcnn  a  bearing,  and  tbe  metal  In  the  channel  or 
recess  wlU  be  capable  of  being  eaaflr  perforat- 
ed. Tbe  channeling  oi  receulng  of  tbe  foot, 
covered  l^  cUm  11,  lovolvea  the  aame  idea; 
and  the  apedficadon  etatea  that  thereby  the  foot 
may  be  cast  of  malleable  Iron,  aaa  may  be 
made  light  and  thin,  and  be  better  annealed. 
Tbe  idea  of  n^s  mm  with  diannels  ot  re- 
ceeaee  In  H,  (o  produce  any  remit  doe  to  the 
existence  of  mcb  cbannela  at  receaaea,  was  old 
in  tbe  state  of  the  art  of  working  in  metals. 
Mr.  Wood  testlflea  aa  follows:  "Q.  8.  State 
whether  yon  are  famlUar  with  any  nsea  to 
whldi  ■^himMiii  iron  la  appUcable;  if  so,  what 
uses;  andthepnipoaeand  manner,  and  for  how 
hmg  yon  have  KDOwnthem.  .^na.  8.  Chan- 
neled inn,  yon  might  ei^.  haa  been  generally 
osed  tn  manv  dtSennt  Uooa  of  work  and  wayi 
ever  ainca  I  nave  been  in  the  businees.    '  '    ' 


naed  it  about  twen^  years  ago  in  putting  up 
hand  rnila  and  stafaa.  Q.  4,  How  long  was  it 
need  iat  stairs  and  whjrT    Bow  did  yon  apply 


e  used  it  for  a  hand  rail  on  the 


top  of  tbe  rods  which  came  from  the  aieps, 
about  three  feet.  We  punched  holes  in  the 
web  of  the  iron-^  tbe  face  of  the  iron—and 


riveted  tbe  vertical  roda  over,  which  left  nice, 
antooth  flanges  to  stiffen  the  r^l  and  strengthen 
It,  and  was  at  the  same  time  light  and  an- 
swered the  purpoae  of  a  solid  bar  of  iron  with 
much  lees  work.  Q.  0.  Can  you  name  other 
uses  to  which  channeled  Iron  haa  been  applicdT 
Am.  6.  Yea.  I  fltied  up  a  large  lot  of  iron  for 
Wood  BrotbersA  Co.,  of  Bridseport,  Coddcc- 
Ucut,  In  1870,  for  their  landaus^  carrla^ 
which  they  were  making,  which  tney  used— 


Theee  irons  were  fitted  up  with  poles 
with  slots  in  them,  for  adjostable  purposes.  1 
bought  tbe  iron  from  a  hardware  store,  as  it 
was  common  stock  or  seneral  stock.  We  had 
no  trouble  to  obtain  different  sizes  for  the  pur- 
pose. Since  then  I  have  seen  it  uaed  In  a  great 
many  different  ways  and  for  a  great  maaj-  dlt- 
ferent  purposes:  for  Instance,  Are  proof  Uuil'l- 
Ings.  The  girders  and  beams,  the  laths  and 
rooflng  are  all  made  of  channeled  Iron.  The 
bridges,  railroad  iron,  gears  of  vehicles.  Jail 
work,  vault  work,  safes,  dre  and  burglar  proof 
safea,  fences,  agiicultund  Imptemeols— in  tact. 
It  Is  used  tor  a  great  variety  of  work  whlt^  I 
can't  call  to  mind  Just  now.  Q.  6.  For  how 
long  bas  It  been  so  usedT  An*.  0.  Ever  since 
I  have  been  In  the  busioeas.  Q.  7.  What  wa* 
the  shape  ot  tbe  channeled  Iron  you  uied  In 
1B70  for  the  carriegee  made  at  Bridgeportf 
Ant.  T.  The  web  nt  the  iron  was  about  Sf 
Inches  on  the  face;  flanges  about  a  half  Inch 
deep.  The  web  was  about  three  sixteenths  of 
an  inch  deep.  Q.  8.  What  part  of  the  Iron 
waa  perforated  with  slola  for  adjustment  pur- 
posesf  Atu.  S.  The  web.  Q.  9.  Did  you  buy 
It  already  channeledf  An*.  9.  Yea,  sir,  Q. 
10.  State  whether  or  not  yon  are  familiar  with 
the  use  of  channeled  Iron  for  the  purpose  ot 
feet  for  any  purpose.  Ant.  10.  Yes;  tue  feet 
of  deaka,  atovet  machinery  of  different  kinds, 
vehicles,  Q.  18.  Is  channeled  iron  commonly  .---) 
used  in  carriage  work;  and  If  so,  for  what  pur-  l'«"l 
poaet  Am.  1&  Well,  channeled  iron  has  been 
uaed  tor  yeara;  dash  feet,  dashes,  tope,  tbe 
bows  aa  the  toiw,  and  for  the  tire  on  irtieels. 
^.  14.  For  bow  long  a  time  have  you  known 
It  to  be  used  tor  theee  purposes T  An*.  14. 
Twenty  yeara.  Q.  IB.  What  b  the  object  in 
oalng  cbannded  iron  instead  of  acdld  bant 
jina.  IB.  Wdl,  It^  for  the  purpose  of  aecurlog 
stiffness,  llgbtneaa,  and  it  H  easy  to  woik.  It 
Is  eaaW  to  punch  a  hole  through  a  light  web 
than  throogh  a  solid  bar.  It  Is  economy  to  use 
It  Q.  18.  Can  you  state  any  use  lo  which 
channeled  iron  eonid  be  apnlfed  In  mecbanica 
where  its  use  would  be  novel  or  would  consti- 
tute an  inventionf  Atu.  18.  I  don't  know  of 
any.  Ig.  17.  Haa  or  baa  not  channeled  Iron 
been  used  in  mechanics  wberevw  it  waa  derir- 
able  to  combine  lightness  and  atreogtht  Ant. 
IT.  Tea;  we  generally  use  it  wherever  wo  want 
to  make  that  comUnation.  Q.  18.  For  bow 
long  has  Its  use  in  that  way  beraoommoi  and 
famillaT.  Aiu.  18.  Ever  since  I  have  been  In 
the  busfnesa  Q.  19.  Stata  whetha  or  not  Iron 
dealeta  keep  in  stock  constanUr  variotiB  tcataa 
of  channeled  Iron.    ..Int.  19.  We  never  had  any 

■is»v.a. 
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troable  to  obbJn  channeled  iron  from  moat  aj 
of  ibe  itoreB.  Q.  20.  How  many  Tgrioiu  forniB 
b  It  kept  In  In  stock?  Am.  90.  W«U,  I  could 
not  BB7  as  to  that  A  eicat  many  fomu— (or 
bridge  purposes,  house  building,  lall  work,  safe 
work,  Tshlde  work;  It  is  genemU;  kept  con- 
Bt&ntly  on  band.  Parties  who  senenUy  um 
l«ive  lota  of  it  for  building,  brlij^  purposes, 
and  other  purposes,  make  contract*  for  large 
lots  of  it  aii4  have  It  rolled  to  order,  and  get  it 
cheaper  that  way." 

Ur.BrMketttestlflesaaiollowB:  "Q.  i.  State 
whether  or  not  chauueled  iron  Is  a  common 
form  tor  mechanical  uMs;  and,  if  .so,  some  of 
the  uses  to.whichltiapuL  Atu.A.  Ithssbeen 
commonly  used  In  all  ^me  sbructures  where 
sUSneas  and  lightness  la  deaired.  I  have  known 
of  Its  use  since  1S69,  when  I  first  took  an  active 
part  In  manufactorinK.  We  use  It  in  brldgea. 
roof  trusaee,  machme  frames,  floor  ibeams 
joistB,  tram  ways — In  factjhardly  a  frame  struct- 
ure but  what  it  la  used  more  or  leas.  These 
other  clBflses  of  manufactories  use  it  In  nnmer- 
oue  places,  such  as  fence  pickets,  bottom  rail 
of  fences,  in  stove  manufacturing,  furniture 
moDufacturing,  sewing  machine  manufactui- 
lug:  and  In  fact  ,1  hardly  think  there  Is  any 
class  of  iron  atructurcs  where  lightness  is  re- 
quiied  but  that  it  could  be  used  to  advantage. 
Q.  0.  How  long  have  you  known  of  these  usee 
youhave  leferredtof  An*.  ^.  Fifteen  years  or 
more.  Q.  6.  Should  it  be  desirable  to  comhlue 
lightnesa  and  strength  in  the  consbmcUon  of 
vehicles  or  any  parts  of  them,  would  it  require 
any  invention  or  woold  It  be  novel  to  apply 
channeled  Iron  for  that  purpose?  An*.  6.  No, 
sir;  I  think  uot,  as  channeled  iron  la  In  almost 


framed  work  is  maide  wbere  stiffness  and 
ness  Is  required  bnt  that  it  is  used,  because Itia 
the  stiffcst  form  In  which  irou  can  be  used  In 
carryiDg  a  load  between  two  p 
pended  or  In  the  form  of  a — 
a  compressible  strain  occurs,  o 


3  under  such  circumstancea.  Q.  7. 
What  other  advantages  or  advantage,  If  any,  is 
nbtniued  by  the  use  of  channeled  lion,  which  is 
also  old  and  familiar?  Ant.  7.  Wherever  two 
members  running  either  at  an  angle  or  in  the 
Fiime  direction,  its  greatest  convenience  Is  In 
Ibe  easy  manner  and  strength  with  which  such 
attachments  and  connections  can  be  made,  on 
t  of  the  thinness  of  ita  web,  ft  being 


readily  drilled  or  punched,  requlrlna;  a  great 
deal  fees  labor  and  expense  than  flat  bar  tron; 
and  on  tUa  account  It  u  in  general  use  through- 


out the  United  Stalea.  for  the  laat  flfteen  to 
twenty  T^ars,  thai  I  know  of.  Q.  8.  Can  yon 
give  any  Instances  In  which  channeled  Iron  baa 
been  used  a*  supporta— tbat  is,  l^s  or  feet, 
prior  to  1875?  Witness  here  asks  whether 
Goanael  meana  bhanneled  on  one  aide  or  both. 
Q.  Bltber.  Am.  8.  Sewing  machine  legs, 
Btove  len,  Mbool  desk  legs,  steam  heater  1^; 
that's  all  I  think  of  Just  now.  Q.  9.  Do  you 
know  of  any  use  of  Inn  for  feet  or  sapports 
where  these  supports  are  not  made  channeled 
■a  a  rule?  An*,  ft.  No,  slrj  I  do  not,  and  as  a 
oueatioa  of  economy  of  material.  It  should  be 
done  In  every  tnslance  wboe  practicable." 

This  testimony  Is  uncontradicted,  and  in  view 
13U  U.  8. 


dbyGoOgl?*' 


SUFRKIfB  COUBT  OF  TBB  UnTID  StATU. 


OOT.TXKk, 


US;  BarrU  v.  TVwnmAMn,  IB  Vea.  Jr.  Siand 
ootv;  MoOormklt  v.  Malt*.  S  BlUkf .  S09. 

The  deeds  were  not  the  roluntor^  sogfceatioa 
«Bd  act  of  Balabtn,  bat  were  the  auggesUoD  of 
TuTfin  and  brotuht  about  by  Us  agetu^, 
ioHdtatlon  and  Influence. 

Code  Oft.  g  aee6;  IIugami»  t.  Am^,  U 
Vea.  Jr.  sa-.SarOtfifi  r.  Bandy.  11  inient. 
108  (6: 420);  Amtn-T.  Atkim,  AOon  t.  JamO, 
and  JTeCbrmJal  <r,  JCoKn,  lupni. 

Mam.  Aognrtna  O.  B«eoB  and  John 
C  Kathorfordf  tor  appellee: 

Whenever  the  relation  Implies  coDtnd  or  do- 
minion, mich  as  guudian  ana  ward,  trustee  and 
OMfui  ;u«  trutt,  eta,  all  dealioga  between  the 
pwtiea  ate  subject  to  an  advene  Ne>utnpti<ai. 

JSuflfar  y.  Atldnt,  8  H;L  &  K.  US:  Eerr, 
Trand  &  Mistake,  176,  177;  Smith  v.  ffoy,  7 
H.  L.  Cai.  7G1;  ^^  v.  JTuAtte,  61  111.  ^. 

The  agent  to  kU  cannot  himself  be  the 
bover;  nor  can  the  agent  to  purchase  be  the 

dler;  and  tbls  Is  true  nlthont  reference  to  the 


If  the  party  cUmlng  uiebenSt  of  the  sift 
can  show  that  It  was  tbe  volontary  act  of  the 
donor,  free  from  any  undue  inflnence,  the  gift 
«rlU  be  upheld. 

n^mvenin  V.  AiielW,  14  Tea.  Jr.  £78;  Kit- 
trtdee  v.  Betton.  14  N.  H.  Wl. 

I^ilesa  there  is  an  abuae  of  the  (onfldence  re- 
posed, (be  TaUdlty  of  the  deed  will  not  be  af- 
fected. 

TMwT.  TMw,  SlBeav.  6SB;  Au«v.  Aintvr, 
I  Bim.  1,  4  Ruse.  007;  PretOq/  v.  Kmp,  16  8. 
0.  884,  «  Am.  Bep.  6SS. 

PreMOie  of  whatever  obaracter,  whether 
Kting  on  the  fean  or  the  hopes,  if  so  exerted 
ta  to  overpower  the  volition  withont  convinc- 
tncthe  juogmoit,  ts  a  spedes  of  leetralnt  under 
which  no  valid  will  can  be  made. 

1  Jarm.  Wills,  86  WilOamt  v.  Gwd»,  8  Eng. 
Bed.  252, 1  Hagg.  £<!cL  S77;  Wvatt  r.  Ingram, 
8  Hagg.  Eccl.  4S6;  Meant  v.  ibant,  5  Btrobh. 
L.  m;  MOler  v.  JftHor,  S  Berg.  St  B.  867; 
DaeU  v.  Oaltert,  5  OillA;  J.  Stffl;  (/NaaU  v. 
An-,  1  ffich.  L.  80:  At  mrrUon't  wm,  1  B. 
Hon.  WU  Martin  v.  Teagut,  8  Speen,  L.  868; 
note  to  3  Pom.  Eq.  S  OBI. 

Mere  mental  weakneas  wDl  not  invalidate 
a  contract  or  gift  unless  the  grantor  or  the 
donor  be  non  wmpotmentii. 

ngelow.Fraad,  !!81:?«Ribrsmv.Jfeffn9or, 
80  wis.  78;  OraAam  v.  Paneoaa,  80  Pa.  80; 
Mnan  v.  •Stout,  48  Fa.  114;  Jaek*on  v.  Sing, 
4  Cow.  807;  Sttuart  v.  Ltrnnari,  26  Wend. 
965;  Ddafield  v.  Rtrith.  20  H.  T.  9,  70;  Oner 
V.  Ontr,  0  Gratt.  880;  aniith  v.  Beatty.  %  Ired. 
Eq.  450. 


This  suit  was  brought  by  the  widow  of  the 
late  Jamea  A.  Ralston,  Jr.,  to  obtain  a  decree 
canceling  certain  deeds  of  gift  of  real  estate, 
executed  by  her  husband  to  tbe  apptJlee, 
George  B.  ^r^n,  as  trustee  for  his  cotldreu. 
The  original  bul,  died  August  7, 1888,  sought 


-— 1  deeds  by  undue  in- 
flnence eaerdsad  by  him  over  the  grantor  while 
rSBii      *''*  latter  wi*  Is  declining  health,  with  a  con* 
*■            ttltntloiiMrionilT  Impaired  brdinipatira,  and 


btr  the  sappreaslon  of  facts  that  wen  wlthla 
his  knowledge,  and  which.  In  view  of  bis  re^ 
dons  to  the  grantor,  be  was  under  obllKaUon 
to  disclose,  in  an  amended  Mil,  filed  Misy  6, 
1884,  the  grounds  tor  cancellation  were  en- 
larged by  an  averment  that  at  tbe  time  of  slgn- 
'~~  the  deeds  the  grantor  was  mentaUy  inca- 


husband,  she  feared  to  oSend  him  lest  he  migh 
either  work  a  sepaiaiJon  between  her  and  her 
said  husband,  or  render  their  relations  with 
each  other  iiisecure  and  unhappy;"  and  that 
"she  and  her  husband  were  both  overreached 
and  deceived  t^  the  said  Turpin,  and  yielded 
because  they  were  In  effect  powerleutotesiat" 
By  a  subsequent  amendment,  msde  Haj  20, 
18B6,  the  plaintiff  alleged  as  to  the  first  deed 
that  neither  she  nor  her  husband  knew,  at  the 
time  of  it*  eiecuHon,  whether  it  was  a  will  or 
a  deed,  or  what  its  legal  effect  was,  anu  that 
both  of  them  were  ao  completdj  iin>ler 
Turplo's  Influence,  and  ao  anzions  to  condlUle 
and  gratify  bIm,  that  thqy  did  not  stop  to  coo- 
idder  its  character  or  effect,  and  bad  no  oppnr* 
tnnltrlo  consult  counsel  with  reference  there- 
to. The  answer  put  in  issue  all  the  material 
averments  of  the  bUl  and  amended  bills. 

The  circuit  court  dismissed  tbe  suit,  placing 
its  decision  apon  two  grouoda;  JIn(,  that  when 
the  deeds  were  made  the  graolor  was  capuble 
of  disposing  of  his  property  as  he  thought 
proper;  lecmd,  that  lla  dispoeltlon  was  In  con- 
formity with  the  long  settled  and  cherished 
purpose  of  his  life,  and  wss  not  brought  about 
fay  a  betrayal  of  trust  or  any  improper  Influence 
upon  the  part  of  the  grantee.    20  Fed.  Rep.  7. 

Therelationabetween  the  grantor  and  Turpin 
will  appear  from  tbe  follot^g  facia,  some  of 
which  are  conceded,  while  the  others  are  es- 
tablished by  aclear  preponderance  of  evidence. 

James  A.  Ralsloo.  St.,  died  In  1864,  poa- 
sessed  of  considerable  property,  principally  real 
estate  in  Macon,  Georgia,  which  passed,  iu 
equal  wrts,  to  hla  widow,  and  sole  surviving 
child,  James  A.  Ralston,  Jr.  During  the  life- 
time of  tbe  father,  Turpin  attended  to  a  large  [qqq] 
art  of  bla  business,  and  held  towards  bim  re- 
ions  of  close  fneDdship  and  confidence. 
After  his  death  tbe  management  of  the  estate 
was  committed  by  the  It^al  representative  of 
the  father  to  Turpin,  who  collected  rents, 
leased  property,  ana  directed  necessary  repairs. 
In  1667,  the  SOD,  then  about  c^ineteen  yeats  of 
age,  and  having  the  right,  undtir  >hs  laws  of 
Worgia,  to  select  his  guardian,  cnose  Turpin, 
without  his  solicitation,  for  that  podtion.  The 
latter  qualified  on  the  second  of  August,  1867. 
In  the  same  year  His.  Ralston,  the  mother,  in- 
tennarried  with  Dr.  Bozeman  of  New  To^ 

On  the  third  of  Slay,  1868,  Tnrpin,  having 
made  a  final  settlement  of  his  accounts  aa 
guardian  before  the  proper  court,  and  turned 
over  to  his  ward,  who  bad  then  readied  hla 
majority,  the  property  and  assets  belonging  to 
tbe  latter,  received  from  that  court  a  formal 
letter  discharging  him  from  the  guardianship. 
Immediately  after  the  relations  of  guardian 
and  ward  wen  thus  severed,  Torplti  and  his 
partner  Ogden.  composing  the  firm  of  Turpin 
A  Ogden,  were  employedoy  young  Ralston  to 


Rautom  t.  ToBpnr. 


reladoni  between  him  ud  TnrpiD,  arblog 
of  (till  emploTiiieiit,    tfaere  ezlated  betireeii 
tbcm  ■  warm  penona]  allectlon. 

Id  1878  the  mother  ot  Ralston  died,  leaTlng 
■  win  bj  wUoh  B  oooddenble  part  of  her  es- 
laie  was  derlsed  to  him;  and  tlila,  aho,  was 
committed  t^  him  to  the  management  of  Toi^ 
pin  &  Ogden,  By  bar  will  Tnrptn  was  made 
executor.  He  qaallfled,  and.  In  1878,  harlng 
fully  administered  ber  estate,  waa  duchsrgea 
as  executor.  In  this  connection  It  may  he 
Hated  tlkat  Mrs.  Bozeman  told  Torpln  that  he 
was  not  remembered  In  ber  wQl,  becaoae  "Jlm- 
mie  bad  or  wonld  do  ao  In  his,"  she  obaerrlng, 
at  the  time,  tbat  he  had  been  a  good  friend  to 
the  ramOy.  TbU  Is  sUted  hj  Tarpln,  In  his 
deposition;  and  there  Is  no  reason  to  doubt  the 
truth  of  his  statement. 

On  ifae  11th  of  Hay,  1874,  Ralston  being 
ebnut  twenty  six  yeais  of  age,  and  then  com- 
petent to  dispose  of  hla  property,  and  harlng 
SD  ealate  yielding  him  an  annual  income  oi 
about  |10,000.  made  at  Macon,  Georgia,  and 
667]  wllhont  suggestion  bv  Turpln,  his  will  and  tes- 
tament whereby  he  directed  that  a  monument, 
suitable  to  bis  condition  and  ciicnmsiances  of 
life,  be  erected  over  Ills  grave,  and  requested 
that  bis  "friend.  George  B.  Turpln,  and  bis 
children  after  him,"  would  see  to  It  that  his 
"monumeat  and  grave  shall  alwaya  during 
tfaelrllveabesultaSlykeptandcandfor."  By 
that  win  be  also  directed  that  after  the  pay- 
inent  of  bli  debts  his  entire  estate  be  divided 
into  two  equal  parts;  one  part  to  go  to  Oeorge 
B.  Turpln,  In  trust  for  the  sols  lieneflt  sod  use 
<ii  tbe  testator's  aunt,  Mrs.  Laura  B.  Bmlth, 
and  her  children,  James,  Annie,  Daisy  and 


Irrespecl 

during  the  life  of  the  child  longest  mrtirlng, 
and  upon  the  death  of  the  last  survivor,  tc 
the  heire  at  law  of  bis  annt.  Tbe  other  part 
wa&  devised  to  Turpln  for  the  sole  beoeSt  and 
use  of  hlmBelf  and  children  (bom,  and  to  be 
Imrn)  for  and  durine  his  life;  the  trust  to  cenae 
at  Us  death  and  the  property  to  vest  In  faU 
children  then  In  lite,  tne  deeceudanta  of  any 
deceased  child  to  share  in  thedi  vision  p#r(f*rp«t. 
Turpin  and  Ogden  were  constituted  bis  ezecu- 
Utn. 

On  the  lOth  of  December,  1879,  Ralston, 
Iben  nearly  tblrty-two  years 
Iha  City  of  New  York,  a  seco  .      ^ 

all  other  wills,  and  devisioK  to  Turpln,  "in 
trust  for  bis  children,  William  C.  Turpln, 
Frank  U.  Turpln,  Oeorge  R.  Turpin,  Lizzie 
Turpin,  and  Walter  H.  Turpln,"  the  building 
at  the  comer  ot  Cherry  and  Third  Streets,  in 
Macon,  known  as  Ralston  Hall,  together  with 
tbe  adjoining  iota  M,  08  and  70,  sublect  only  to 
such  Uens  and  InciuntiranceB  as  mii^t  t>e  cre- 
ated itaereoB  during  hla  lifetime.  This  prop- 
er^ is  Tarlonsly  eaflmated  to  have  been  worth 
between  MO,<Kw  and  $BO,000,  and  constituted, 
at  that  tune,  according  to  the  weight  of  tbe 
erldence,  Icm  than  one  half  In  value  of  his  es- 
Ute.  He  then  devised  to  "Ida  Blancbard,  bf 
which  name  she  Is  now  known,  and  wboee  orig- 
inal name  was  Batah  or  SaUy  J.  Harten,  for- 
merly of  Philadelphia,  Pa.,'  four  atoret  in 
12«  U.S. 


Macon,  and  aU  tbe  watchea  and  Jewdry  of 
which  he  should  die  posaesaed.  To  hla  aunt, 
Mrs.  Smith,  during  hei  natnral  Ufa,  and  at  ber 
death  to  her  children  In  fee  dmple,  be  lie- 
queslbed  bla  undivided  one  half  interest  In  the  [6681 
Ralston  mansion  boose  in  Hacon.  To  bis 
grandmother,  during  ber  natural  life,  he  de- 
vised all  of  the  fairly  dctnrea  of  which  he 
should  die  possessed,  mm  at  her  death  "to  my 
friend,  George  B.  Torpln,  of  Macon,  Ga.,  hav- 
ing enjoyed  bla  friendship  tor  a  long  oourse  of 
years.  I  feel  that  they  wUl  be  safe  and  kept 
Intact  In  hla  hands."  To  Ogden  he  devised  all 
of  tbe  household  furniture  m  tbe  Ralston  man- 


nnder  the  name  ol  

oon  in  1869,  and  lived  conliniiouuy  in  houaei 
of  pubUc  priMlitiitloD.  While  proaecuting  that 
mode  of  lite,  young  Ralston  made  her  ao- 
qnaintance,  and  for  several  years,  without  I&- 
lermlaslon,  and  much  to  tbe  Erief  of  relatlvea 
and  friends,  held  Improper  reutlons  with  her, 
Ttiey  often  quarreled  and  bad  drunken  broJOi 
with  each  other  in  different  phu»sof  bad  repute 
where  tbev  met.  During  her  residence  In  Ma- 
con, Turpln  used  eveiy  effort  to  Induce  Ralston 
to  abandon  tbe  reoUeaa  and  Immoral  life  be 
was  leading,  and  to  cease  the  use  of  strong 
drink.  But  his  efforts  and  waminga  were  un- 
attended with  auocesa,  except  tor  brief  Inter- 
vals. No  change  occurred  in  tbe  reiatloDs  of 
Ralston  and  the  plaintiff  while  In  Hacon.  She 
states  ttiat  be  intended  to  many  her  aa  far  back 
aal876.  In  tbe  faU  of  1879  they  went  to  New 
York;  and  on  the  98d  of  January,  1880.  within 
less  tban  three  weeks  after  the  wiU  ot  1879  was 
made,  they  were  married.  The  fact  of  their 
marriage  was  not  known  In  Macon  until  some 
months  afterwards.  In  April,  1890,  tbey  re- 
moved to  Stamford,  Conn.  In  tbe  summer  of 
that  year,  Turpln,  while  at  Saratoga  Springs, 
received  Information  of  tbe  marriage,  and  that 
tbey  were  living  in  Stamford.  He  went  to  the 
latter  place  In  August,  1830,  to  aacertain  If  such 
weie  the  fact,  and.  If  It  were,  to  inform  Rals- 


Turptn's  children,  and  to  sn^cest  the  propriety, 
U  he  still  desired  to  do  something  tor  them,  of 
making  a  formal  deed  for  their  benaflt  There 
is  some  conflict  I>etween  the  statements  of  the 
plaintiff  and  Turpin  as  to  what  occurred  at 
Stamford.  But  It  is  evident  that  nothing  was 
said  or  done  by  Tur^n,  on  tbat  occasion,  cal- 
colsted  to  inflnence  Ralston  or  his  wife  to  take  rgi 
any  oonrae  not  entirely  in  accordance  with  their 
wlsbea,  Nor  Is  there  any  groimd  to  suppose 
that  the  plBlntlff  acquiesced  In  what  her  hus- 
band did  from  fear  ^t  Turpin  might  expose 
her  course  of  life  or  effect  a  separation  between 
beiself  and  husband.  It  does  not  appear  that 
she  stood  In  fear  of  anybody.  It  is  clearly 
shown  that,  as  the  result  of  tbe  interview  at 
Stamford,  Ralston  and  wifewenttoNew  York, 
and,  before  s  commissioner  of  the  State  of 
Georgia,  freely  and  voluntarily  executed  and 
acknowledged  a  deed.  In  tee  dmple,  dated  An- 

C90, 1880,  oonvOTing  to  Turpin,  aa  trustee 
ill  cbtldren,  WlQIam,  Prank.  George,  Ui- 
Bie  and  Walter,  the  Identical  proper^  devlaed 
to  him  aa  trustee  by  tbe  wiU  of  1879,  aobject, 
however,  to  the  condition  that  Ralston  should 


M-tn 


SorBmra  Couxt  or  tsx  Vstnai  Statki, 


mcdTe  KiamnOj  tta  renta,  hm*  &nd  profiU, 
after  dedncttng  taxea  nkJ  Inaoiance  thereon, 
and  expeoses  for  ooUecttag  the  rents  and  mnk- 
ing repair^  andaubJecCtoaoiortgage of 95,000 
nude  hj  mIstoD  lo  Boas,  on  noe  of  the  stores 
eoDTeyed  to  Turpin  u  tnulee.  Two  dajs  aft- 
erwards, AngoBt  28,  1880,  another  deed,  cover- 
IsK  the  fame  property  and  oontaialiiK  the  same 
conditions,  wa«  executed  and  acknowledged  bv 
Ralston— the  Qrst  deed  having  been  dUcoverto, 
or  being  supposed,  to  be  informal  In  aome  ro- 
pecta.  On  the  da;  of  thb  execution  of  each  of 
these  doeds  the  plaintiff  execaied  and  acknowl- 
edged, before  the  same  oommladoner,  a  sepa- 
rate Instrument  la  writlnr,  stating  that  she 
freely  a«d  rolootarily  ratiled  and  conflrmed 
the  deed  made  byher  husband. 

In  the  year  1881,  Turpin,  harlag  been  ad- 
vised by  counsel  that  the  former  deeds  for  the 
benefit  of  hip  children  were  defeodre,  in  tbat 
tlieir  clauses,  or  some  of  them,  were  of  a  tes- 
tamentary character.  Incloaed  aootfaer  deed  for 
Ralston  to  eiecule,  which  the  latter  did  oa  tlie 
10th  of  April,  1881;  tbeplainUS  eiecutingon 
the  aame  dar  a  separate  writing  nti^ng  and 
oonflrmlng  tiut  deed,  and  renoundog'  and  cod- 
yeyinglo  the  trustee  for  Uke  uses  therein  named 
all  her  rigtat  of  dower  andother  intereste  In  the 
property  conTsyed.  This  deed  conveyed  to 
Tun>ln  in  trust  Tor  his  ctafldren  named  in  thoae 
instrumenlsthesame  proper^ aa  that  described 
to  the  will  of  1879,  and  tu  the  deeds  of  August 
M,  1880,  and  Angatt  S3, 1880. 

Id  this  oonnecuon  It  may  be  stated  that  prior 
to  the  making  of  the  iriU  of  1870,  Ralston  be- 
came tin(riei)dly  to  the  husband  of  one  of  the 
daughtaia  of  Turpin,  and.  for  that  reason,  she 
was  omitted  from  that  will  as  well  as  from  all 
the  deeda  suhsequently  executed.  He  died  at 
Hmitclalr,  New  Jersey,  on  the  4th  of  July.  1883. 

Te  must  examine  each  of  the  principal 
grounds  upon  which  the  plaintiff  basea  her 
claim  for  relief;  for  if,  aa  contended,  Batalon 
woa  insucb  condition,  mentally  and  phy^ricallT, 
when  thedceda  of  1680  and  1881  were  executed, 
that  he  could  not  or  did  not  comprehend  the 
nature  of  the  tranaoctiona;  oriftheirexecutlon 
waa  obtained  by  means  of  undne  influence  ex- 
erdsed  over  Urn  by  Turi^n;  in  either  caae,  the 
plalntlfl  would  be  entitled  to  relief.  It  would 
Be  giauled  upon  the  ralndple  laM  down  In 
Barding  v.  Baitdg,  34  D.  8.  11  Wheat.  108, 13B 
[6;  430],  which  was  a  antt  by  helra  at  law  to  set 
aside  oonveyanoea  obtained  nom  their  ancestor. 
Ohitf  JuttiM  HarabaU  there  aaid:  "If  these 


to  be  the  aafe  guide  of  his  actions,  it  Is  against 
conicience  for  oim  wbo  has  obt^ned  them  to 
derive  any  advantage  from  ihrao.  Itisthepe- 
collar  piovloce  of  a  court  of  oonsdence  to  set 
them  aside."  AOore  t.  Jmaitt,  04  U.  S.  008, 
Sll  [34:  360,  368].  On  the  contrary,  if  it  does 
not  appear  that  he  waa  incapable,  by  reason  of 
physlul  or  menial  deblU^,  of  exerddng  a  dts- 
crimlnaling  Judgment  in  reapeot  to  the  disposi- 
tion of  his  propoty,  or  was  driven  to  make  the 
gifts  in  flUtttlon  afloat  bis  own  wishes,  and 
under  some  Influence  tbat  he  was  unablie,  no 
matter  from  what  canae,  to  realat,  the  relief 
asked  moat  be  deeded.  "The  nndoe  influence 
for  which  a  wUl  or  deed  wm  be  annvlled,"  thla 
court  said  In  OMtf  t.  JVotfor,  118  V.  S.  137, 
3M 


In  a  case  of  conflicting  proof,  as  here.  It  Is  a 
circumstance  not  without  welg;ht,  that  the 
pWntiff,  who,  more  than  anyone  else  was  cog- 
nizant of  the  grantor's  condition  during  the  en- 
tire period  in  question,  makes  no  averment  in 
the  original  bill  of  the  hust»nd'a  wont  of  ca- 
pacity to  dispose  of  his  property.  The  aver- 
toent  was  tbst  when  the  deeds  were  mode  ha 
was  in  a  declintug  state  of  health,  and  his  con- 
stitution greatly  weakened  by  dissipation. 
Such  a  condition  does  not,  however,  necessarily 
imply  an  absecce  of  sufficient  capadty  to  dia- 
poae  of  property,  by  gift  or  otherwise.  Nearly 
a  year  paaaed  after  the  iostltutloii  of  this  ault, 
before  she  distinctly  made  the  issue  that  the 
deeds  were  void  for  the  want  of  capacity  upon 
the  part  of  her  husband  to  make  them.  The 
proof  does  sbow,  beyond  question — Indeed,  it 


tU  his  death  In  1883,  he  waa  intemperate  In  hia 
uaeof  ardent  spirits.  Hewasoftenintoxicated. 
and,  when  In  that  condition,  was  Incapacitated 
to  traoaact  bosiDeaa.  But  for  many  years  prior 
to  hia  death  there  were  intervaU,  some  of  them 
quite  long,  during  which  be  av(dded  excessive 
udulgencelnstnmgdrinlc.  His  capacity,  when 
sober,  to  transact  bushiesa  Is  abundantly  shown. 
The  vital  inquiry  Is  as  to  hia  capadty,  not  when 
he  waa  intoxicated,  but  when  the  deeda  were 
executed.  Omfav  t.  jroOir,  118D.  &13T,1S1 
[80:  112,  lis].  The  evidence  leaves  no  room 
to  doubt  that,  at  those  partloulardates,  hefuUy 
comprehended  the  character  of  those  inatru- 
roenta.  If  It  sattafactorily  appeared  that,  from 
h^tual  dis^pation  or  other  cauae,  he  waa  in 
Buch  enfeebled  condition  of  mind  or  body,  im- 
mediately before  or  immediately  after  their 
execution,  aa  to  render  him  incompetent 
to  transact  business,  the  presumption  mlj;ht 
arise  tbat  he  was  unable,  at  the  dine  of  their 
execution,  to  understand  what  he  was  doing, 
and  thus.tbe  burden  of  proof,  as  to  his  capadty, 
at  those  particular  data,  to  dispose  of  his  prop- 
erty, be  Imposed  upon  the  gtanlee.  Even  in 
that  view,  ihe  plaintiff  would  not  be  entiUed  to 
a  decree  canceOng  the  deeds,  on  the  gronnd  of 
&e  grantor's  mental  incapadty;  for  It  appears 
that,  on  each  occasion  when  the  respective 
deeds  were  executed,  he  was  perfectly  sot>er, 
and  poBseeaed  aufBdent  capad^  to  dupoee  of 
his  property  with  an  Intelligent  understanding 
of  what  he  was  doing.  He  Knew,  at  the  time, 
that  each  deed  conveyed  certain  property  lo 
Turpin  In  trust  for  t^e  children  named,  and 
that  they  were  aubatantlaUy  In  execution  of  hia 
settled  purpose  to  make  provldon  out  of  hia  es- 
tate for  the  children  of  uie  man  who  had  been 
for  yean  the  fast  friend  and  confidential  ad- 
viser of  his  parents  and  of  himself.  That  pur- 
pose was  based  upon  motives  entirely  creditable 
to  him,  and,  so  for  as  the  record  discloses,  was 
origlndly  formed  witbont  any  suggestion  by 
Turpin  or  his  children.  Prior  to  his  leavlug 
Macon  in  18TS,  and  before  nrfclng  the  will  of 
that  year,  he  often  said  lo  companjone  or  ac- 
quaintances that  he  Intended  to  make,  at  had 
made,  sncb  provision  out  of  bis  estate. 

If  he  executed  the  deeda  of  1880  without 

knowing  what  he  was  doing,  he  would,  natn* 
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rallv,  ftt  Kme  subsequent  time,  bave  expressed 
diBsalisfactioa  wiib  what  be  bad  done,  and 
taken  aieps  to  bave  tbeni  Kl  aside.  But  no  ex- 
tireSBlon  o(  diasatisfadioii  was  ever  made  by 
him.  On  the  contrary,  upon  receiving  the  deed 
of  I8S1,  Bccompaaled  by  the  requeat  that  he 
would  execute  it,  he  promptly  complied  with 
that  request,  and  returoed  the  deed  duly  ac- 
knowledged by  himBeir  and  wife  to  Tnrpin, 
His  correspondence  with  the  latter  daring  1880 
aud  1681  furnishes  persuasive,  if  not  conclusive, 
evidence  that  he  had  accurale  knowledge  of 
the  couditton  of  his  property  and  its  mantw^ 
inent  by  Turpln  &  Ogden,  under  the  direcuon 
of  IHirpin,  and  was  in  the  enjoyment  of  good 
lieslth.  On  July  28.  1830,  within  less  than  a 
month  before  making  the  first  deed  of  gift,  he 
wrote  to  TurpiD  from  Stamford,  Conneciicut, 
stating  among  other  things,  thnt  be  was  "en- 

Soying  good  ncaltb."  On  April  18,  1881,  the 
lay  preceding  the  last  deed  of  gift,  he  wrote 
from  Ihe  same  place  to  Turpin,  "My  health  ts 
splendid,  but  Ida  has  been  til  all  winter  and 
Isaostill."  The  body  of  each  of  these  letters  is 
in  the  handwriting  of  the  complainant.  The? 
are  inconsistent  with  her  present  contention 
that,  not  only  at  the  time,  but  both  before  and , 
after,  the  deeds  of  gift  were  executed,  her  bus- ' 
band's  mind  and  bodr  bad  been  so  wrecked  by 
dissipation  that  be  did  not  inteUigently  compre- 
bcud  what  be  did,  or  possess  sufficient  will  to 
resist  the  importunities  or  persuasioii  of  otiien. 
To  these  considerations  we  may  add  the  al^ifl- 
cant  fact  that  lu  no  one  of  the  letters  that 
passed  between  Turpin  and  the  plaintiff,  aftei 
the  latter  left  Macon,  Is  there  any  intimation 
[673]  that  she  dlsapprored  of  the  provlnon  made  for 
Turpina  children.  Wo  concur  entirely  with 
the  conclusion  reached  upon  this  lieue  oy  tbe 
court  below. 

It  remains  to  condder  whether  tbe  deeds  of 
sift  were  the  result  of  ondne  Influence  exercised 
by  Turpin  over  Ralston.    In  discussing  this 


provides  that  "A.  gift  by  any  person  Just  ar- 
rived at  majority,  or  otherwise  peculiarly  sub- 
ject to  be  affected  by  such  Influences,  to  his 
parent,  guardlau,  trustee,  attorney,  or  other 

Serson  standing  inaslmilaTretBiloni^lpof  con- 
dence,  shall  be  scrutinized  wlthgreat  jealousy, 
and  upon  tbe  slightest  erfdeuce  of  perauadon 
or  influence  towards  tbto  object,  sball  be  de- 
clared void,  at  the  Instance  of  the  donor  or  hla 
legal  representative,  at  any  time  within  five 
years  after  the  maUng  of  such  gift."  We  do 
not  perceive  that  this  provision  nas  any  direct 
bearing  upon  this  case.  There  was  here  no 
gift  by  the  ward  just  after  ba  arrived  at  hli 
inajonty.  If  tbe  deeds  in  Question  bad  been 
made  tmmedlatelv  upon  Ralsltm's  arriving  at 
full  age,  or  ahortv  after  he  came  Into  possee- 
■lon  of  bis  estate,  they  would,  in  view  of  the 
then  recent  relation  of  guardian  and  waid,  have 
been  more  difficult  to  sustain.  Still,  thOT  would 
have  been  sustained  if  it  had  appeared  that  thev 
were  freely  and  vohinlorlly  mode,  upon  tab 
knowledge  of  tbe  facts,  without  mtsrepresenta- 
Uon  or  supOTesslon  of  mat  enal  facts  by  tbe  guar- 
dian. la^ilbmY.  ^llm,»Vm.SrM7jLorti 
autnetUor  Haidwicke  said:  "Undoubtedly,  If 
ftftartitewBid  oresiftrfjiMlnwtcomeeof  age, 
and  after  KtnaUj  pot  Into  posMeslon  of  theea- 
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tate.he  thinks  fit,  when  mijuri*.  and  atUbv^, 
to  graot  that  or  any  other  reasonable  grant  by 
way  of  reward  for  cure  and  tronhle,  when  done 
with  eyee  open,  the  court  could  never  set  that 
aside;  out  toe  court  guards  against  doing  it  at 
the  very  time  of  accounting  and  dellvenng  op 
the  estate,  as  the  terms;  for  tbe  court  will  not 
suffer  ihem  to  make  that  the  terms  of  doing 
tbeir  duty."  In  the  case  before  ua  more  than 
eleven  years  elated  after  Ralston  attained  full 
age,  and  after  Turpin  finally  settled  his  ai*- 
counts  as  euardlon,  before  the  Qrst  of  ttu 
deeds  of  gift  was  made. 

In  respect  to  thai  settlement  It  may  be  ob- 
served that  by  section  1847of  the  Georgia  Code  I*"*! 
It  ts  declared  that  "No  final  settlement  made 
between  guardian  and  ward  can  bar  the  ward, 
at  any  time  within  four  years  thereafter,  from 
calling  the  guardian  to  a  settlement  of  his  ao 
count,  unk^  it  ts  made  to  appear  that  the  same 
was  made  after  a  full  eihltdt  of  all  the  guardl- 


the  ward  of  his  legal  rights."  Nothing  u 
closed  by  the  record  that  Impeaches  the  entire 
accuracy  of  the  guardisn'i  final  setUement ; 
nothing  that  suggests  any  want  of  intelligence 
or  Inlegri^  in  his  administration  <rf  tbe  ward's 
estate:  nouiing  to  show  that  he  ever  realized 
anything  from  tbe  position  of  guardian,  except 
sncb  compensation  as  the  law  permitted  blm  to 
receive.  Wben,therefore,  the  relation  of  guard- 
ian and  ward  was  severed,  Ralston  hod  every 
reason  to  confide  In  Turptn'e  integritv,  and  to 
feel  grateful,  not  only  for  his  uniform  Kindnee^ 
but  £>r  faithful  devotion  to  his  Interesla. 

But  it  is  contended  that  tbe  lelotions  subae- 
quentiy  existing  between  them  were  such  aa 
are  described  u  section  8177  of  tbe  Qeorgia 
Oode,  which  declsres  that "  Any  relationsshall 
be  deemed  confidential  arising  from  nature,  or 
created  by  law,  at  resulting  from  contncia, 
where  one  par^  b  so  situated  as  to  exercise  & 
controning  influence  over  the  will,  conduct  and 
interest  of  another;  or  where,  from  similar  re- 
lationi  of  mutual  confidence,  the  law  require* 
the  utmost  good  faith,  such  as  partneia,  ininol- 
pal  aud  agent."  etc  tlodoubtedly,  tbe  relatloa 
of  principal  and  agent  existed  between  Ralston 
and  Turpin  after  the  relation  of  guardian  and 
ward  baa  been  severed,  and  up  to  tbe  death  of 
Ralston.  The  sectkin  of  the  Georgia  Oode 
ouoted  Is  an  expression  of  a  general  rale  that 
has  always  governed  courts  of  equl^.  Tbe 
ageot  Is  bound  to  act  with  absolute  gtmd  faith 
toward  the  printipal  lo  respect  toevery  matter 
Intrusted  to  bis  cara  and  management.  In  ac- 
centincaglft  from  his  principal  he  ts  under  an 
obligation  to  withhold  no  information  In  his 
poawssion  reelecting  the  anbleot  of  the  gift,  or 
the  conditioned  (be  estate  In  nis  hands,  which 
good  faith  reauires  to  be  disclosed,  or  that  may 
reasonably  Influence  the  Judgment  of  the  prla- 
dpal  in  nuUng  the  gift.  All  transactions  be- 
tween them  wberaby  the  agent  derives  advan- 
tagee  beyond  legitimate  compeiuation  tor  his  [67B> 
services  will  be  cloaelv  examined  by  ootuls  of 
equl^,  and  set  aside  if  there  be  any  ground  to 
suppose  that  he  has  abused  tbe  omndence  re- 
posed in  him.  It  is  for  the  common  •ecorily 
of  mankind,  Ur.  Justice  Story  well  says,  "thai 
gifts  procured  by  agents,  and  purchases  made 
by  them,  from  their  prindpsU,  dtooldbeiorn- 
tuilsed  with  a  close  and  vtgUantnqjildan.''  1 
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Stmj,  Eq.  Jar,  %  81B.  An  InttniDtln  cue 
opoD  this  point  la  Sarri*  t,  Tivmathtm,  15 
Tea.  Jr.  U,  88,  wbloh  was  a  nilt  to  cancel 
leaMB  to  a  paity  wbo,  attbe  tbne,  beld  tbe  re- 
laUw  of  iteward,  agent,  and  attoitMf  to  the 
fenor.  Borne  of  tbe  leaaea  were  pure  jlftabr 
_. ^^^  (Oaiuiliar  BIood  die- 


«r  to  wei^  tbe  value  or  amouot  of  the  conalO- 
eiatloD,  as  If  it  bad  been  tbe  etiblect  of  batter, 
bnt  said,  that  If  he  conid  And  "  in  the  answer 
«r  tbe  evldeoce  the  sUghteat  hint  tbat  the  de- 
fendant had  laid  before  bis  empkiver  an  ao- 
oonnt  of  the  ralne  of  the  premises  thai  was  not 
perfectly  sccuiate,  be  would  set  aside  such 
leases."  Ho  would  do  this,  he  sold,  without 
regard  to  the  intention  of  the  parties,  "  upon 
tbe  geueial  ground  that  the  principal  would 
oerer  be  safe  if  the  agent  could  take  a  gift  from 
bim  npon  a  repreaenlation  that  was  not  most 
accurate  and  predso." 

We  do  not  intend  to  quallff  or  weokeD,  In 
anj  degree,  these  salutsrj  doctrines.  Their 
'  recognition,  however,  does  not  determine  the 
piesent  case,  unless  it  be  hold  that  a  principal 
cannot,  under  soy  drcamsuocea  whatever, 
make  a  valid  rift  to  his  agent  of  property  com- 
mitted to  the  biter's  care  ormanagement  No 
■uch  doctrine  has  erer  been  established,  nor 


property  as  he  may  thlok  would  beet  subserve 
bis  interest  and  comfort  or  gratify  his  feelings. 
That  Turpin  held  such  relations,  personal  and 
otherwise,  to  young  Ralston,  as  would  enable 
bim  to  exercise  great  Influence  over  the  latter 
In  respect  to  the  mode  in  which  his  property 
should  be  managed  for  purposes  of  revenoe: 
tbat  Ralston  trusted  Turplo's  Judrmeol 


I?      fldence  in  Turpin's  Integrity, 

desire  to  protect  his  interests,  are  conceded. 
But  we  are  satisfied  that  Tnrpln  did  not  im- 
properly use  the  influence  he  bad  over,  or  abuse 
tbe  confidence  reposed  in  him  by,  younp  Ral- 
■tOD.  It  was  the  latter'sown  thoujibt,  Inouoed, 
DO  doubt,  by  hit  friendly  feeling  for  Turpin 
and  giatituae  for  the  hater's  Bdeuty  to  his  in- 
'  teresta,  to  make  some  provision  for  Turpin's 
fomily.    This  thou^t  was  first  formally  ex- 

B«ssed  In  the  will  of  1874,  when  he  was  caps- 
e  of  making  a  disposition  of  his  property.  It 
was  BabetanUaUy  repeated  in  tbe  will  of  1S79, 
drawn  In  precise  confonnl^  with  his  directions. 
Tbe  drcnmstances  detailed  by  the  plaiatifTs 
counsel,  to  show  that  the  deeds  of  1880  and  1881 
were  procured  by  undue  influence  upon  the 
part  01  Turpin,  lose  most  of  thdr  force  in  view 
of  the  tact  that  tfa^  oorered  the  same  properiy 
and  named  the  aame  beneficiaries  tbat  are  de- 
scribed In  the  will  of  1870.  That  Tur^n  caused 
r  the  first  deed  to  be  prepared,  and  requested 
!  Ralston  to  execute  it,  are  facts  of  but  little 
weight.  Tnridn  had  been  Informed  of  the  will 
of  1879,  and  it  was  his  r^bt,  if  not  his  duty  to 
bis  children,  to  inform  Balston  that  his  mar- 


were  executed,  of  Ogden,  tbe  pwtoar  of 
Titrpio,  a  suspicious  drcumslanoe.  The  cor- 
rcspondence  between  Ralston  and  Turpin,  prior 

'  time,  shows  tbat  tbe  fonner  was  aware 


him  at  StamfindL 

Upon  a  careful  examination  of  tbe  record,  WIS 
otHicur  with  the  court  below  in  holding  that  the 

Slaintifl  has  failed  to  show  that  tbe  deeds  of 
380  and  1881  were  obtained  I»  undue  taifluence. 
On  tbe  contraiy,  it  appears,  by  the  great  pre- 
pondennoe  of  evidence  (to  atale  the  case  made 
W  tbe  defendants  in  no  stronger  language), 
that,  although  tbdr  *ixecutloo  may  have  been 


ship  tfx,  and  gratitude  to,  t 


for  tbe  donor,  who  had  suBSclent  capacity  to 
take  a  survey  of  his  estate,  and  to  dispose  of  it 
according  to  an  Intelligent  fixed  purpoae  of  bis 
own,  re^rdless  of  tbe  wishes  of  others,  to  de- 
termine now  far  such  feellogs  should  control 
Mm  when  aelecling  tbe  objects  of  bis  bounty. 

In  respect  to  the  allegation  that  Turpin  sap- 
pressed  facts  touching  the  conditiou  of  Ralslon's 
estate,  as  affected  by  the  claim  of  Urs.  Smith, 
it  is  sufficient  to  say  that  It  It  not  sustained  by 
the  proof. 

Other  facts  thsn  thoae  we  have  mentlooeA 
are  disclosed  by  the  record,  and  other  questions 
wera  discussed  at  the  bar;  but  as  they  do  not, 
in  our  judgment,  materidly  affect  tbe  dedalon 
of  tbe  caae,  we  need  not  specially  refer  to  them. 


(Bee  8.  a  Beporterl  ad.  tST-StU 

Lima  m  pertonal  ptvperttz—annvilin^  ogrM- 
menU— appeal  bji  port  of  (As  portMS. 

L  Where  tiro  partlw  who  nvenllr  boM  Uens 
upon  penonal  proiKirtr  affrae  that  the  aame  mkf 
be  sold  sod  delivered  to  a  third  person  andthepro- 
ooods  of  the  ^e  divided  between  them  In  oertetn 


;w, 


. It  would  requires 

ise  of  definite  mlsreptesentatloni  u  to 
iatln^uisbed  from  mere  matters  of  oplo> 
made  out  b^ore  tbe  an«eDieotB,souihl 
uUedln  this  case,  oonld  be  declared  null 

Curt  and  tDl 

Jolcinsa 
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[No.  1180 

SiOmitMDx.  JO,  1888.  Dtddid  MartAS.  1839. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  SUlea  for  the  Northern  Dis- 
trict of  Texas,  in  favor  of  compbdnants  In  a  suit 
for  the  foreclosure  of  a  lien  and  for  money  due 
upon  a  debt    Saened. 
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Oirr  TSxtmiu.  Bams  of  Post  Worth  v.  Hmns. 


Statement  by  Jfr.  Chief  Juttiee  Fnllert 
In  Febnury,  1879,  HunUr,  Emu  &  Oo., 
~d  In  tbe  live  stock  comminloii  biulDesa 


meat  with  John  6'Keil,  who  redded  In  .  __ 
Zuidt  CounU,  Texas,  and  was  baying  and 
ahipping  cattu  from  different  points  In  that 


Bute,  by  which  thqy  wen  to  furnish  O'Neal 
moiwy  to  buy  cattle  during  the  spring  -  -"  — 
mer  of  that  year,  to  be  convened  to 


sale.  The  dMlinn  between  £em  resulted  in  an 
IndebtedncM  to  HuDter,  Brans  A  Co.  to  a  oonsld- 
enble  amonnt;  and  oa  the  90th  day  of  Angnst 
O'Neal  flxecntod  two  notes  for  $11,000  each, 
payable  to  Hnnter,  EranB  ft  Co.,  and  aa  aa- 
curity  for  Ihdr  payment  nn  them  a  bOl  of 
sale  on  Us  0  N  brand  of  cattle,  fnrtiier  de- 
scribed aa  betaig  hU  home  stock  of  cattle,  and 
on  the  same  di^  and  ■■  part  of  the  same  trans- 
action. Hunter,  Evans  £  Co.  esecnled  and  de- 
livered to  O'Neal  a  defeasance  prorlding  for 
tbe  cancellation  of  the  bill  oC  sale  when  the 
notes  were  paid.  It  seeoie  to  be  conceded  that 
tills  chattel  mortgage  was  never  properly  re- 
corded in  accordance  with  ttte  Statute  of  Texas, 
which  provided  that  every  chattel  mmtgage 
not  accompanied  by  immediate  delivery  and 
foUoned  t^  an  adital  andcoDUnued  change  of 
poeseseionof  the  property  mortgaged  or  ple^^ed , 
•bould  be  absolutely  touI  ae  a^ost  subseqaent 
pntcbaaeta  and  mortgagees  or  lien  holdera  in 
good  fdth,  unlen  and  Instrument  or  a  true 
copj  thereof  were  fMthvith  filed  in  the  oflke 
of  the  county  clerk  of  Ibe  connty  where  the 
property  should  then  be  iltualed.  While  O'Neal 
was  condurtin;  bis  busineas  with  Hunter.  Ewu 
A  Co.,  he  obtuned  money  from  the  Cnty  Na- 
tional Bank  of  Fort  Worth,  which  was  repaid 
by  drafts  drawn  on  Hnnter,  Evans  &  Co.  either 
^  O'Neal  or  by  Wm.  Hunter,  tbe  agent  of 
Hunter,  Evaiu  &  Co.,  which  were  duly  hon- 
ored by  the  latter,  except  one  draft  dated  No- 
vember IS,  18TS,  for  tB.8M.W.  payment  of 
which  was  refuaed:  whereupon,  on  tbe  10th 
day  of  December,  1870,  O'Neal  gave  his  note 
to  tbe  bank  for  |9,810.11,  the  amonnt  of  said 
draft  and  interest,  and  executed  a  mortgage 
as  security  on  his  home  stock  of  cattle  brand- 
«d  O  N,  subject  to  the  bill  of  sale  to  Hun- 
ter, Evans  A  Co.,  and  also  of  bis  cattle  branded 
H,  and  H  I,  and  one  bundred  bead  of  faorsee, 
[SB9]  fnares,  and  colts  brandad  0  N,  which  mort- 
gage was  recorded  by  tbe  county  clerk  of  Van 
Zandt  Couoty,  December  16, 1879. 

It  islestifledbylbe  vIccprasidentoftbet)ank 
that  the  agent  of  Hunter,  Evans  &  Co.  agreed 
with  tbe  bank  that  if  It  would  honor  O'Neal's 
checks  he  would  guarantee  their  payment,  and 
•etCle  O'Neal's  accounte  at  any  time  bv  a  draft 
en  Hunter,  Evans  &  Co.,  Id  case  O'Neal  was 
not  in  Fort  Worth  to  give  tbe  draft  himself, 
and  that  the  credit  was  extended  to  O'Neal  on 


nunier  if  it  would  be  paid  br  Hunter,  Evans 
A  Co.,  and  whether  or  not  wftoeas  had  better 
take  a  bill  of  lading,  whlcb  would  Insure  tbe 
payment  of  the  draft,  or  bold  the  cattle,  to 
which  Hunter  replied  that  Hunter,  Evans  & 
<Jo.  were  obliged  to  pay  tbe  draft,  and  would 
<lo  it;  and  that,  idylog  on  that  statement,  wlt- 
aieaa  did  not  ttte  a  bill  of  lading,  but  allowed 
:•  ?9  U.  Ik 


the  draft  to  take  its  course,  and  on  that  dqr 
left  Fort  Worth  and'Was  absent  some  weeks, 
and  hence  was  not  In  Fort  Worth  when  tba 


bank.  WIDIam  Hunter,  the  agent  of  Hunter, 
Evans  &  Co.,  denied  that  they  bound  them- 
■elvea  to  pay  O'Neal't  indebledneaalo  the  bank 
in  any  way  whatever.  Early  In  the  year  1880, 
one  John  Dawson  proposed  (o  mirctase  a  part 
of  O'Neal's  canle,  and  drive  Qiem  to  a  luace 
ootaide  at  Texas,  to  fill  a  contract  of  aale  tie 
had  made  with  other  parties  to  deHver  cattle  al 


era,  and  aooordtiiKly  he  omualled  Hnnter, 
Evana  A  Oo.  and  the  oOcea  of  the  bank,  who 
agreed  that  the  sale  might  be  made. 

On  the  aOth  of  March,  1880,  OlTeal  and  his 
attorn^,  WQliam  Hunter  for  Hunter,  Evans  & 
Co.  and  tbeir  attorney,  tbe  rice  preddent  of  the 

atyNa- — >»-'-—'•'--- - 

Bon  met 

ferentai,  „  

)  partlea.  One  was  between  John  U. 
Dawson,  Hunter,  Erans  &  Co. ,  and  the  hook, 
and  reoted  the  existence  of  Indebtednest  and 
liens,  and  the  fact  that  Olfeal  bad  contracted 
for  the  Bale  of  the  cattle  to  Dawson,  as  abown 
'bv  a  written  contract,  by  the  terma  of  which 
IMWBOD  was  to  aanime  thepaymeot  of  O'Neal'a 
indebteJoesa  to  Hunter,  Evans  A  Co.  and  the 
bank,  provided  suffldent  cattle  be  delivered  by 
0'N«a  to  DawaoD  for  the  purpose;  that  In  the 
event  that  the  cattle  sokf  and  delivered  by 
O'Neal  to  Dawson  aboold  be  Insnfflclent  to  dis- 
ohaige  tbe  amount  of  the  Indebtadneas  in  full, 
then  Dawson  assumed  to  pay  oB  and  discharge 
the  Indebtedneas  pro  rata,  to  the  extent  of  tbe 
cattle  received, jNiyment  to  he  made  by  Daw- 
son to  Hunter.  Evuu  A  Oo.  and  tbe  bank  by 
October  1, 1880;  the  sale  was  stated  to  be  nib- 
lect  to  tbe  liens  and  the  cattle  were  to  be  held 
In  trust  for  HuDlei,BvBniftCo.  and  the  bank; 
that  Hunter.  Evans  A  Co.  and  the  bank  to- 
gether should  select  a  man  to  accompany  Daw- 
son from  Texas  to  the  point  where  the  cattle 
might  be  sold,  and  this  man  was  to  have  the 
le^  possession  of  the  cattle  and  receive  the 
proceeds  of  the  sale;  If  Dawson  ^did  not  tell 
tbe  cattle  by  the  first  of  October,  1680,  then 
Hunter,  Evans  &  Co.  and  the  bank  might  re- 
take the  cattle  and  dispose  of  them,  and  apply 


ter,  Evans  &  Co.,  Hie  bank  and  O'Neal,  where- 
by Hunter,  Evans  &  Co.  and  Ibe  bank  agreed 
to  the  sale  of  the  cattle  b;  O'Neal  to  Dawson, 
provided  O'Neal  should,  upon  tbe  delivery  of 
the  cattle  to  Dawson,  surrender  to  Hunter, 
Evans  A  Co.  and  the  bank  the  proceeds  of  the 
sale,  oondsting  ot  Dawaon'a  mper,  together 
with  tbe  contract  of  aale;  and  Hunter,  Evane 
A  Oow  and  the  bank  aneed  to  leodve  audi 
paper  and  contract  In  oiacharge  ot  their  re- 
q>ectlve  clalma  upon  O'Neal,  provided  s-**^ 
proceeds  equaled  the  amount  of  the  Indeb 
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tarn  to  HoDter,  Emu  &  Co.  and  tlie  bank; 
and  If  ancb  proceed!  sbould  be  len  than  ndd 
tDdebtednesB,  Hunter,  Evaiu  A  Oa  and  tbe 


himself  to  make  it  good  in  cash  or  notes  Kcured 
to  the  aattaTactlon  of  Hunter,  Erans  &  Co.  and 

[K61]  tba  baofe,  by  ^vlng  deeda  of  trust  on  real  and 
penonai  properly.  It  tbere  arose  a  dlspato  aa 
to  ibe  amount  O'Neal  owed  dtber  party,  then 
tbe  amotut  agreed  to  be  due  abould  be  adjust- 
ed and  discliu^,  and  the  amouDt  In  dispute 
alioiild  be  secured  by  O'Neal  as  afoMsaid;  and 
when  the  ditpale  aliould  be  settled,  the  amount 
tbereof  should  be  paid  from  said  oroceeda  of 
aale  or  said  security  furnished  by  O'Neal. 
Sbould  there  be  a  defldency,  it  was  to  be  "  car- 
ried, owned  and  held  between  the  aaid  Hunter, 
Evans  &  Co.  and  tbe  sdd  City  National  Bank, 
according  to  their  respecUTe  claims,  and  tbe 
collection  arising  therelrom  to  be  prorated  "  bo- 
tween  them.  If  the  ureement  "  from  any 
cause  whatCTer,  bH  to  be  carried  out  and  con- 
summated, then  DO  stateioent  or  redtal  herein 
■ball  be  construed  to  be  an  abandonment  of 
any  ri|^t.  )len  or  secori^  held  by  any  of  the 
parties  hereto."  L' 

It  was  further  agreed  by  O'Neal  that  should 
there  be  a  deflclencv  he  would  secure  it  in  man- 
lier aforesaid,  and  It  was  to  bear  interest  at  the 
rate  of  12  per  cent  per  annum  from  date,  and 
to  mature  on  or  before  the  Srst  day  of  Janu- 
ary, 1681,  tlie  deficiency  to  be  seciuvd  at  the 
Ume  said  cattle  were  deUvered  to  Dawson. 

Tbe  other  agreement  was  between  Dawson 
and  O'Neal,  redttng  that  whereas  Hunter, 
Evans  &  Co.  and  the  bank  had  liens  on  the 
cattle;  and  whereas  O^eal,  Hunter,  Evans  & 
Co.  and  tbe  bank  had  agreed  to  sell  the  cattle 
to  Dawson  at  the  prices  in  said  agreement  men- 
tioned; and  whereas  Hunter,  Evans  &  Co.  and 
tbe  balnk  had  azreed  with  Dawson  upon  the 
time  and  place  of  payment  for  said  cattle  to  the 
amount  of  thdr  debt,  or  so  much  thereof  as 
said  cattle  might  bring,  and  also  upon  tbe 
manner  and  amount  of  security  for  said  pav- 
ment  by  said  Dawsoo;  therenire  O'Keot  in 
oonslderaUoD  of  tbe  enumerated  agreemente, 
"both  of  which  bear  even  date  herewith  and 
are  made  parts  hereof,"  and  the  further  cod- 
rider^itm  of  tbe  release  ot  aald  indebtedness  to 
Hunter,  Evans  ifc  Co.  and  the  back,  agreed 
"  to  gather  aqd  deliver  to  the  sidd  John  Daw- 
ion,  at  or  near  WDI's  Point,  in  Tan  Zandt 
County,  my  slock  of  cattle,  conslBtlngof  cows, 
calves,  yearlings,  and  two,  three  and  tour  year 

[S621  oUi  and  upwards,  upon  which  sold  Hunter, 
Evans  &  Co.  and  nH  City  National  Bank  have 
liens,  togethm  with  such  other  of  my  cattle  as 
I  may  want  to  put  In  said  sale  and  as  may  be 
Bccepteble  to  laH  Dawson,  at  the  followlu 
prices,"  giving  them.  Dawson  bound  himself 
to  pay  for  the  cattle  at  the  rate  fixed,  "  in  such 
way  and  such  manner  as  the  said  Hunter, 
Evans  &  Ca  and  tbe  aaid  City  National  Bank 
may  require,  and  p^able  to  them,"  as  per 
agreement  between  Hunter,  Evans  ft  Oa  and 
the  bank  and  Dawson. 

If  tbe  cattle  should  amount  to  more  than  the 
amonnt  of  tbe  iodebtedneaa  to  Hunter,  Evans 
A  Co.  and  the  bank,  then  Dawson  tot  tbe  u- 
oeas  agreed  to  give  O'Neal  securitr  payable  not 


!U 


t  than  C^ober  1, : 


),  with  toteieat  at 


fore  May  30, 18S0. 

Tba  papers  having  boea  executed,  O'Neal 
Moceeded  to  gather  the  cattle  for  ddlvery  to 
DawBon  and  DawsoD  prepared  to  receive  them, 
both  Incurring  consliierable  expense  In  lo  do- 
ing, and  on  tbe  38d  day  of  Hay,  1880,  the 
fathering  of  the  cattle  was  completod  near 
Will's  Point,  at  wblch  place,  on  that  day, 
Dawson,  O'Neal,  L.  W.  Evans,  ajtent  of  Hun. 
ter,  Evans  &  Co.,  the  attorney  of  that  firm,  tho 
attorney  of  the  bank,  and  tbe  attorney  of 
O'Neal,  and  Oen.  Heniy  E.  HcCulloch,  tbe 

rit  who  bod  been  seleded  and  appointed  by 
bank  and  Hunter,  Evans  ft  Co.  to  accom- 
pany tbe  drive  and  receive  from  Dawson  for 
them  tbe  proceeds  of  tbe-  sale  of  the  cattle 
assembled.  The  cattle  conalsled  of  1,741  bead, 
mostly  branded  O  N,  and  thdr  value  at  tfao 
contract  price  was  |t9,033.  Hunter,  Evans  Jb 
Co.  claimed  that  O'Neal  owed  them  about 
$18,000.  O'Neal  ^uted  alt  of  said  claim 
except  19,915.74.  The  debt  of  tbe  bank  on 
that  dote  was  admitted  to  be  tlO,SS9,SS.  The 
attorney  of  Hunter,  Evans  &  Co.  wrote  a  note 
for  Dawson  to  sign  for  the  purchase  mooey, 
which  he  did.  It  read  as  follows: 
•'  tl9,088.  Will's  Poiht,  TmtAO, 

Hay  23,  1880. 
One  day  after  date,  for  value  received,  I 


Worth,  Texas,  at  Fort  Worth,  Texas,  the  sum 
of  nineteen  iboosand  and  thir^-three  dollars, 
with  tnteieat  at  the  rate  of  ten  per  cent  per  an- 
num from  date  until  paid.  This  note  is  to  be 
paid  according  to  the  terms  and  stipulations 
oontained  In  a  written  contract  entered  into  by 
and  between  John  Dawson,  Hunter,  Evana  & 
Co.  and  the  Qty  National  Bank  of  Port  Worth, 
and  dated  March  20,  1880. 

"J,  M.  DiwsoH." 

Tbe  note  was  handed,  bv  direction  of  the 
bank  and  Hunter,  Evans  &  Co.,  to  Qen.  Hc- 
Culloch. 

Tbe  cattle  were  delivered  to  Dawson  by 
O'Neal  with  the  knowledge  and  consent  of 
Hunter,  Evans  ft  Co.  and  the  bank,  and  were 
driven  by  Dawson  through  Will's  Point  to  a 
point  three  mike  west  of  tbe  town;  and  on  the 
same  day  Dawson  sold,  for  cash,  cattle  to  the 
amonnt  of  $8,419,  which  he  paid  over  to  Mc- 
Oullocb,  who  indorsed  upon  the  note  the  fol- 
lowing: 

"Received  on  llie  wtthlo  note  three  thous- 
and four  hundred  and  nineteen  dollars  ($8,419). 
Hay  23,  1880. 

"  HxKBV  E.  U0GUI.LOOH,  Agent." 

Upon  the  bads  of  the  undisputed  claims  the 
attorneys  of  the  bank  and  of  Hunter,  Evans  ft 
Co.  figured  out  the  proportioiu  to  wblch  the 
amount  of  Dawson's  note  should  be  distributed, 
and  ascertained  that  of  a^  note  the  bonk  was 
enUtled  to  recdve  $9,710.78  and  Hunter.  Evans 
ft  Co.  tbe  remainder,  $0317.38,  and  DO(b  of 
them  itiatructed  General  UcOollodi  Ibot  of 
every  $1,000  p^  in  by  Dawson  be  Aould  send 
Bnnter,  Evans  ft  Co.  $489.69  and  the  bank 

S  110.48.      Tbe   $8,41*   was   thai  and  there 
rided  and  paid  over  to  said  parties  in  tbat 
proportion,  and  the  bank's  ottofoey  tudaied 


OiTT  Hatiorai,  Bask  ov  Fobt  Wobtb  t.  Hdhtkb. 
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O'NMl'f  note  to  the  buik  with  ■  credit  of 
$9,110.78  u  "aaaomed  by  Joha  Daweon," 
while  •  receipt  wu  siveD  to  O'Neal  b;  the 
■ttonK7  of  Hunt^,  Erana  ft  Co.  ".ibowlag 
that  cattle  to  the  amount  of  $9,817.00  bad  been 
detlTered  to  Dawaon."  There  waa  no  objecy 
tlon  to  the  deliverj  of  the  cUtle  to  Dawaon, 
although  before  they  were  delivered  there  waa 
a  wniDgle  betneen  O'Neal  and  the  agent  and 
the  attorney  of  Huni«r  Evana  A  Co.  aa  to  the 
r(44]  true  amount  of  the  lodebtednesa  of  OKeal  to 
that  conceiu;  bat,  on  the  contrary,  the  atlor- 
neya  of  the  parUea  told  Dawson  that  the  cattle 
were  bla  and  he  could  drive  then)  to  maiket; 
and  It  appears  to  have  been  understood  that  he 
waa  goine  to  drive  them  tbrougb  Northwestern 
Texas  and  the  Indian  Nation  to  Eanaas.  Daw- 
aon and  UcCulloch  went  ou  with  the  cattle. 
Setting  out  of  Tan  Zaodt  County  on  the  2Sd  or 
(th  of  Hay.  1880,  and  soon  after  leaving 
Will's  Point  DawsoD  sold  another  lot  of  the 
cattle  for  Bomethlne  over  9^,000,  receiving  in 
part  paynient  themor  a  draft  payable  to  Hon- 
ter.  Evans  &  Co.  for  |1.813,  for  which  Mc- 
Cnlloch  entered  on  Dawson's  note  the  follow- 
ing credit: 

"  Received  oo  the  within  note  a  dnft  drawn 
by  Prank  Houstan  for  eighteen  hnndred  and 
(or^'two  dollare.  payable  on  the  Md  d^  of 
next  month.    May  2S,  1680. 

"  Henry  E.  HcCuUocb,  AgenL" 
This  draft  was  sent  by  HcOullocb  to  Hunter. 
Evans  &  Co.,  and  at  the  same  titne  McCulloch 
drew  a  draft  upon  them  In  favor  of  the  Ci^ 
National  Bank  for  its  pro  rata  part  of  Bald  pay- 
ment, t939.68;  but  when  the  latter  wa«  pre- 
sented to  Hunter,  Evans  &  Co.  for  their  ac- 
ceptance they  declined  to  accept  It  and  appro- 
priated the  whole  of  thlj  payment. 
.  On  Uie  Silt  of  May,  IBSD,  Hunter,  Evans 
A  Co.  began  suit  In  the  District  Court  of 
Slontague  County,  Texas,  by  petition,  against 
O'Neal  and  Dawson,  claiming  to  have  a  Hen 
upon  the  stock  of  cattle  then  in  the  possession 
ol  John  Dawson  In  said  Couoty  of  Montague, 
ivliich  lien  they  charged  existed  by  virtue  of  a 
. '—n  them  upon  said  stock  of  colHo 


□tv  took  into  bis  possession  the  properti 
described  in  the  petition  and  writ,  to  vnt:l,47t 
head  of  cattle  of  the  aggregate  valoe  of  $IG,' 


_ ..  _.     The  bank  tumisbed  Dawson  the 

[56S1    eecurllies  on  bis  bond  and  when  he  told  the 

^  cattle  afterwards  he  paid  the  amount  of  his  note 

and  inter«at  intotbe  bank.whlcb  has  ever  doM 

held  Ihesame  to  await  the  result  of  thli  iulL 

On  the  31st  day  of  June,  1880,  Hunter,  Evana 
A  Co.  mied  out  a  supplemeatal  writ  of  sequest- 
ration directed  to  Van  Zandt  County,  under 
which  aboat  S4T  head  of  cattle  were  seized, 
and  of  these  O'Neal  replevied  a  few  cows  and 
calves  valued  at  tllO.  On  the  38th  day  of 
December,  1B80,  Uie  cause  was  removed  Into 
the  United  States  Circuit  Court  for  the  North- 
era  District  of  Texaa,  at  Dallaa.  O'Neal  ap- 
peared Drat  in  the  stale  court,  and  pleaded  to 
the  Jurisdiction,  wblch  plea  was  pending  when 
1S9  V.  S. 


the  record  waa  filed  in  the  United  Btatea 
Court.  Inl881tbe  City  NatlonalBank  of  Fort 
Worth  entered  Ita  sppeaianoe  as  a  defendant. 
Both  parttea  then,  1^  leave  of  oourt,  amended 
tbeli  pleadings.  Hunter,  Xvaaa  &  Co.  in  tbeir 
amended  tdlfset  up  their  dealisn  with  CNesl 
and  the  execotioD  of  the  UU  of  sale  and  dfr 
feasance,  and  claimed  that  O'Neal  owed  them 
«18,ei6.19,  February  1,  1680,  on  which  they 
received  dnrine  that  month  from  the  Texas  and 
Pacific  K  K  Company  $630,  and  on  the  2Sd 
day  of  Hay,  1680,  from  H.  K.  UcCulloch, 
$1,668.06;  that  O'Neal  eave  a  mortage  to  the 
bank  subject  to  their  lien,  but  the  bank,  In 
February,  1880,  claimed  that  its  lien  was  su- 
perior to  that  of  Huuter,  Evans  &  Co.,  and 
threatened  to  litigate  said  quesdon;  thatatthst 
time  the  0  N  slock  of  cattle  cotild  not  be 
gathered  except  at  ruinous  eipMise  and  great 
trouble,  and  Hunter,  Evans  &  Co.  knew  that, 
pendiog  litigation  about  them,  the  cattle  while 
on  the  ranee  would  become  worthless  by  stray, 
ingoff  and  being  stolen  and  sold  by  other  pardes, 
and  to  avoid  such  lltlntion,  expense,  and  loaa 
of  said  cattle.  Hunter,  Evans  &  Co.  entered  Into 
two  certain  aneemeuta  dated  Uarch  SO,  1680, 
the  two  being  In  fact  but  one,  the  substance  of 
which  they  proceeded  to  slate.  Oomplaioanla 
then  stated  the  meeting  at  Will's  Point  on  Hay 
22d,  and  said  thai,  without  notice  to  them 
O'Neal  delivered  to  Dawson  stock  of  the  value 
of  tl9.088,  of  which  cattle  to  the  amount  of 
|8,410  were  sold  and  the  proceeds  paid  to  Mo- 
Cullocb,  who  bad  been  i>elected  by  Hunter, 
Evans  &  Oo.  aad  the  bank,  to  accompany  the 
cattle,  of  which  amount  complainaots  received 
tl,6S8.38,  and  the  bank  the  b.ilaace;  thatafter 
the  caitle  were  delivered  O'Neal  for  the  Srst 
time  dlapuied  over  |8.TO0  of  hie  Indebtedneea 
to  complainants;  that  O'Neal  made  to  Dawaon 
a  bill  of  sale  for  aaid  cattle,  and  Dawson  ex- 
ecuted his  note  lo  complainantH  and  the  bank 
for  $19,083,  and  complainanle  and  the  bank 

give  (rNeal  a  receipt  for  said  amount;  that 
'Neal  then  failed  and  refused  to  secure  the 
disputed  amouot  of  complainants' claim  agajnst 
him;  that  "Therpupon  the  parties  toaaldagree- 
ment  were  remitted  to  their  original  rights  and 
liens,  and  the  said  agreemeola  thereby  becama 
abrogated  and  were  thereafter  of  no  force  or 
effect;"  andthatcomplainanlsbad  since  "treated 
said  aneement  at  abrogated,  abandoned,  and 
ofnoeflect."  ThcrchaivedthatOTTeal.Daw- 
I.  and  the  Dank  confederated  to  cheat  them. 


should  be  embraced  therem  and  included  in  the 
delivery  to  Dawson;  that  comnlalnanta,  rely- 
ing on  the  representations  whicn  were  aaopiod 
by  tbe  bank,  were  induced  to  enter  into  the 
agreement  with  O'Neal,  Dawson,  and  tbe  bank, 
but  the  representations  were  false  and  known 
to  be  BO  by  the  putles;  that  O'Neal  frequently 
acknowledged  that  $16,800  of  compMoants' 
claim  was  correct,  and  promised  to  meet  com- 
plslnanla  after  said  agreements  and  fli  the 
amount  of  the  Indebtedness  but  did  not  do  so, 
and,  after  the  cattle  were  delivered  to  Dawaon, 
then  for  tbe  Srst  time  disputed  |8,600,  of  com- 
plalnants'  claim;  that  he  proposed  to  pay  com- 
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plalnants  Mioetbliig  over  $4,000  bi  addition  to 
tb«  unoaiit  anamed  tj  Dbwmd,  but  com- 
pUlnaDts  njected  that  propodtioii;  and  tb&t 
compUInsnta  tried  to  oDtaio  arbltraUoa  with- 
oat  effect,  and  O'Neal  fiDally  aald  tbat  be  bad 
BO  proper^  vitfa  wblcb  to  secoie  bia  hidebt- 
edueaa  to  oomplalnanta;  tbat  hla  proper^  was 
mortgaged,  etc;  that  O'Neal  waa&opeleaalr  la- 
tolrent  wbeo  be  delivered  aald  cattts  to  Daw- 
aon,  aod  aft«r  aald  dellveir  owned  do  other 
cattle  except  about  SCO  head  of  aald  0  N  atocb, 
not  exceealog  the  value  of  98,000,  and  in- 
cluded Id  oomplaicaota'  bill  of  sale;  tbat 
O'Neal's  acta  and  representations,  after  the  de- 
tiTcrj  to  Dawson,  were  with  the  view  lo  delav 
complalnanta  whOe  Dawson  barriedlv  proceed- 
ed to  drive  the  cattle  out  of  Texas  with  frand- 
nlent  purpose;  that  all  the  cattle  delivered  bv 
O'Neal  loDawson  belonged  to  the  O  N  stocfeand 
were  included  in  the  oomplatoants'  bill  of  sale. 


.- ,  -  rledge 

oatik  to  the  amount  of  $8,000  and  converted 
the  amount  to  his  own  use;  tbat  on  account  of 
thedeceit  and  fraud  of  O'Neal,  Dawson,  and  the 
bank,  the  said  aneementa  of  March  30,  1880, 
are  null  and  void;  tbat  Dawson  fdled  to  ac- 
count to  HcCulloch  tea  $218;  that  he  diniosed 
of  part  of  the  stock  arkd  recdved  lo  ezchange 
about  thir^  bead  of  vearlioes,  and  waa  propos- 
ing to  dispose  of  them  without  accounting, 
when  stopped  bj  the  levv  of  the  writ  oF  seques- 
tration; and  that  after  Dawson  replevied  sidd 
cattle  he  sold  them  for  $16,600,  and  now  holds 
that  amount 


Complainants  prajed  a  dectce  against  O'Neal 
for  the  full  amount  of  their  debt  egaiost  blm 
and  for  a  foreclosure  of  their  lien  against  O'Neal, 
Dawson,  and  the  bank;  and.  If  mistaken  as  to 
thdr  remedv,  thej  prayed  for  a  decree  against 
Dawson  and  the  bank  for  the  amount  of  monejr 
coming  to  them  from  the  proceeds  of  said  catUe 
under  and  by  virtue  of  said  agreements,  and 
for  general  relief. 

O^Neal,  in  addition  to  his  plea  to  tbejurisdic- 
tloQ,  answered  by  a  general  denia],  and  further, 
that  the  notes  held  by  complainants  were  simply 
executed  to  secure  a  margin  of  credit  from  com- 

Slainanta;  and  that  complainants'  claims  were 
ill  of  incorrect  Hems,  which  be  roedfled  utd 
whl<di  amounted  to  many  thousana  dollars. 

The  bank  and  Dawson  filed  Joint  and  several 
answers,  setting  up  the  eiecutum  l^  O^eal  to 
the  bonk,  on  the  10th  of  December,  1670,  of 
bis  note  for  $9,810.11,  secured  tn  mortgage 
on  bis  home  Mock  of  cattle,  branded  H  and  Q 
N,  Including  horses,  mares,  and  ctdts;  that  the 
falilH  of  sale  to  Hunter,  Evans  &  Co.  and  the 
bonk  were  Intended  to  be  mortnges;  that 
Hunter,  Evans  &  Co.  knew  better  Uian  the  of- 
flcera  of  the  bank  what  O'Neal's  financial  con- 
dition wai,  and  in  all  tbelr  transactions  relied 
on  thetr  own  knowledge  of  him  and  bit  prop- 
erty; that  It  was  at  the  special  Instance  and  re- 
8iest  of  oomplalnaots  that  the  bank  advanced 
"Neal  the  money  out  of  which  his  Indebted- 
ness to  It  grew,  and  complalnaols  promised  to 
p«  the  same;  tbat  the  bank  did  intend  to  tnstl- 
tatis  BuU  for  the  purpose  of  deciding  the  valid- 
ity and  prIorlQ'  of  Its  own  and '-' — '-' 
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liens;  that  they  believe  the  motives  of  Hante^ 
Evans  £  Co. ,  in  eut«ring  Into  said  agroementa, 
were  the  knowledee  that  thej  bod  not  in  fact 
a  debt  agaiast  O'Neal  of  the  amount  claimed 
by  them,  and  knew  they  were  primarily  liable 
to  the  bank  for  the  payment  of  Its  debt  against 
O'Neal,  and  becaosel^  entering  into  sidd  sgree- 
menu  they  would  escape  from  responribUSy  to 
the  bank  and  from  a  controveny  with  tbe  rank 
as  to  the  volldlly  of  their  lien,  and  obtain  an 
equal  lien  on  property  they  had  no  lien  upon 
before,  and  would  without  surrendering  tbo 
disputed  amount  of  their  debt  sgainst  O^cal 
effect  a  collection  without  loss  of  tbe  uccoii- 
(ealed  port;  that  the  reservation  in  said  agree- 
ment, that  if  it  should  fail  to  be  carried  out 
and  consummsled,  then  nu  sUtement  or  recital 
therein  should  be  construed  "lo  be  an  sban- 
donment  of  any  right,  lien  or  security  held  by 
any  of  the  parties  nereto,"  applied  only  to  tlio 
consummation  of  the  pending  craci.actiaD;  aud 
that  when  the  sale  from  O'Neal  to  Dawson  wiia 
perfected  by  delivery,  on  tbe  2ad  of  May,  1880, 
said  agreement  to<A  final  effect.  The  cucura- 
stancee  attending  the  execution  of  the  agree- 
ments and  the  transactions  at  Will's  Point,  the 
sxecutlon  of  Dawson's  note,  payments  msde 
on  it,  etc.,  were  set  out,  and  d^endants  sold 
that  tbe  objects  of  the  two  agreements  between 
O'Neal,  the  bank,  and  Hunter,  Evans  ft  Co., 
and  Dawson,  the  bank,  and  Hunter,  Evans  ^ 
Co.,  were  double— one  was  to  sell  the  csule  to 
Dawson  free  from  every  lien  before  existing 
against  them,  but  charged  with  a  new  lien  or 
tnist,  lo  be  enforced  through  the  agency  of  H. 
E.  McCuUoch;  tbe  other  to  obtain  a  settlement 
between  some,  but  not  iM,  of  said  parlies,  and 
therefore  allot  tbe  provisions  of  one  are  not 


pravisloni  of  the  other  aneement;  that  by  tbe 
agreement  of  March  30, 1B80,  and  tbe  purchase 
of  the  rattle  by  Dawson,  the  original  liens  of 


complainanla  and  the  bank  on  the  cattle  sold 
Dawson  were  extinguished,  and  said  new  lien 
substituted  therefor;  that  complainants  knew 
before  the  delivery  of  the  cattle  to  Dawson  the 
exact  amount  of  thdr  debt  that  was  disputed 
by  O'Neal;  that  Dawson  used  despaudi  In  driv- 
ing tbe  cattle,  because,  as  was  known  to  com- 
plunania,  he  purchased  them  to  fulfill  con- 
tracts of  sale  pievlotislv  made  1^  him,  and  be 
commenced  with  the  knowledge  and  consent 
of  compl^ants  to  drive  said  cutle  to  their  des- 
tination out  of  tbe  State  of  Texas;  that  at  the 
dale  of  the  deliveiT  to  Dawson,  O'Neal  owned 
a  large  nDmber  of  cattla,  not  Included  In  the 
sale  and  deUTery  to  Dawson,  which  he  offered 
to  deliver  upon  tbe  same  terms  and  for  the 
same  purpose.  If  the  limenqaind  for  their  be- 
ing gathered  waa  allowed,  but  complainants 
a^eed  that  the  cattle  then  gathered  sliould  be 
delivered;  that  at  the  thne  of  the  dellverv  to 
Dawson,  O'Neal  owned  of  the  O  N  stock  on 
the  range  in  Tan  Zaodt  County,  beddes  those 
deHvned  to  Dawson,  as  many  as  8S0  head,  ct 
tbe  value  of  $3,300,  as  oomplduauts  well  knew, 
and  which  wse  seized  a  few  days  afterwards 
by  a  writ  of  sequestration,  wrouj^ully  sued  out 
1^  oomplslnants;  that  O'Nell  was  solvent  at 
the  time  of  the  sale  and  ddiveiy  to  Daw- 
son, and  (diered  to  secure  Hunter,  Evana  A  Co. 
S  mortgage,  which  was  not  executed,  because 
ty  reqolrod  a  power  of  asle  for  cash  In  ten 
days  aftei  the  amount  In  diipnte  bad  been  set 
1MV.&- 
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tied;  that  O'Neal  wu  ftlwayfl  resdj  toglTS  oom- 
plslnuiU  Hcuri^,  but  tbef  leftued  to  take  It 
nncoapled  vltb  the  salhorlhr  to  foncloM  M 
once;  that  tbe  canie  of  the  nflon  of  necoUft- 
tiou  belween  complaliuuita  and  O'Neal  waa 
Uiat  complaiDanta  lud  concdnd  tbe  puipoM 
of  sd^g  DavaoD'a  propertjr  under  Kob  cf^ 
enmttaoces  na  tbey  bellered  would  lead  to  ita 
being  8urreDd«r«d  to  (bem  b;  Oawxm  ntber 
tlian  suffer  the  damagea,  det^n  and  lonee 
wbtch  might  otherwise  ensne;  that  the  offloen 
of  tbe  bank  and  Dawion  did  nothing  at  an; 
lime  with  tbe  view  to  deceive  or  Iqlnre  com- 
•  ■  ■-  -Meal  had  any 


reason  to  believe  that  OTNeal  was  actino  wit_ 
tbe  utmMl  good  faith  towards  ctonplauiants. 
Tbcj  denied  that  the  bank  or  its  offlcenL  pre- 
vious to  the  date  of  tbe  agreement,  had  any 
knowledge  of  the  number,  value,  or  situation 
<a  O'Neal's  cattle,  other  than  O'Neal's  state- 
ments lo  tbem.  Tbey  said  they  never  pretend- 
ed or  represented  to  comnlaiDanls,  or  either  of 
tbem,  or  any  sgent  of  Inelrs,  that  aaSd  bank, 
or  anv  of  lis  ofBcers,  or  i  -  •  ■ 
knowledge,  and  they  deni 
of  them,  deceived  complainants,  .    . 

them,  or  caused  them  lo  tw  decdved  In  any  re- 
spect They  deoled  all  collusion  to  get  possee- 
sioo  of  the  stock  of  cattle  or  to  have  said  agree- 
ment executed  before  a  final  settlement  between 
O'Neal  and  complaLnanU.  They  denied  that 
Dair SOD  ever  disposed  of  any  of  the  cattle  other- 
wise llian  he  was  authorized  to  do  by  said 
agreement  and  as  the  owner  thereof,  and  that 
they  bed  decdved  HcCulloch  in  any  mpect 
They  averred  that  oomplainanla  pu^wady 
failed  to  make  the  bank  a  party  to  their  iuH  In 


tbe  property  nor  of  the  persons  of  tbe  defend- 
ants. 

Defendant  Dawson  chEjHBd  that  oomplain- 
antiL  t^  their  wrongful  sStme  oi  lald  cattle 
by  the  writ  of  sequwttatloii,  subjected  him  to 
great  expenie,  kea  and  dMnage,  which  he 
■pedfled,  and  asked  lo  have  allowed  Ity  way  of 
noonventloD;  and  that  he  had  been  oama^ed 
by  reason  of  the  malidous  mlDg  out  of  sidd 
iml  of  seqaeelralion  In  the  further  sum  of  )10,' 
000,  for  wnidi  be  asked  punitive  damagea. 

On  the  leth  dav  otHay,  188S,  the  court  ant- 


6m,j  otHay, 
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niled  the  defendants'  exceptione  and  O'Neal's 
plea  lo  the  Jurisdlctkn  and  entered  a  decree 
that  Dawaon'e  nota  be  divided  tietween  com- 
plalnants  and  Ibe  bank  pro  rata  accotding  to 
ibdr  Bctoal  donandi  agatnat  John  A.  O'Neal; 
that  on  Hw  H,  1880,  OTTeal  was  indebted  to 
the  oompldDBDti  lo  the  sum  ot  118,38a  68  end 
lo  the  banklnllie  nimot  tlO,SW.8S;  thUcom- 
nlalnaots  ware  entitled  at  said  date,  out  of  tbe 
'  iwson  note,  to  tbenm  of  tlS.IW.M,  less 

-yg^k-Qiigg,  fg^j^  tbcDroceeds 

wit:  tba  '  •" •  ■ 
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of  said  note,  low 


in  of  |1,668.6»,  piUd 


and  $4,82».e7  hiterMt, „  _  ._ _  ,_  . 

K8.&.  with  faiterest  from  date  of  decree  at  the 
rate  or  10  per  cent,  and  costs;  that  complotn- 
BBta  had  received  tbe  mm  of  |2,424.H  In  the 
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valueof  cattle  sequestered  herdn  and  replevied 
bj  complainants,  of  which  sum  tbe  bank  wa» 
enUtled  to  11.811.00:  and  that  the  bank  recover 
of  complalnaate  said  mm,  with  eiKontloa.  It 
further  appeartng  (hat  O'Neal  replevied  $110 
worthotcattteaeqaeeieredontbeSOthof July,  . 
1B8(>,  It  was  decreed  that  complainants  recover 
of  lury  O'Neal,  administratrix,  and  the  sore- 
ties  of  (XNeel  on  the  reptevin  bond,  fllO,  with 
Intcnat  at  8  per  cent  per  annum  from  July  90, 
with  OKecutlon.  the  proceeds  of  said  ooItectioB 
to  he  distributed  juv  rata  between  oomplain- 
ants  and  the  bank;  that  tba  oomplalnauta  re- 
cover of  and  from  the  estate  of  O'Neal,  to  be 
paid  in  the  due  course  of  administration,  the 
sum  of  $4,618.81  and  costs,  less  any  sum  or 
sums  received  by  oomplaloants  from  the  exe- 
cution to  be  issued  walnst  O'Neal's  sureties; 
and  that  In  the  mean^ne  the  coats  ot  this  suit 
be  paid  by  complainants  and  the  bank  pre  f«(& 


The  action  of  the  parties  at  mil's  Polat  on 
the  93d  dqr  of  Hav.  1880,  so  far  carried  out 
and  consommated  toe  agreements  of  March  30, 
that  ndther  the  bank  nor  Hunter,  Evans  &  Co. 
could  Ibereafterwarda  insist  upon  euperioilty 
of  lien  as  between  themselves;  and  we  are  sat- 
isfled,  upon  a  careful  review  of  the  evidence, 
that  Hunter,  Evans  A  Go.  we^  not  entitled  to 
resdnd  the  agreements  or  treat  them  aa  an- 
nulled on  the  ground  of  fraud  in  the  obtaining 
of  tbdr  execution. 

Many  circumstances  are  ideailv  made  to  ap- 
pear which  rendered  it  natural  tat  Hunia, 
Evans  &  Co.  to  desire  to  make  ]ttst  mchtagree- 
ments  as  they  did  make,  and  are  Inooudstent 
with  the  theoiT  that  they  did  not  act  with 
thdreyeaopea 

Although  thev  claimed  a  fliit  Hen  upon  the 
larger  part  of  tne  cattle  In  question,  jet  this 
was  contested  by  the  bonk  on  the  groond  of  the 
invslidity  thereof  under  tbe  statute,  as  agsinat 
its  mor^Lge.  And  whOe  it  is  detiled  on  the 
port  of  Hunter,  Evans  A  Oo.,  the  evidence  of 
the  vice  pieddent  <rf  the  bankis  ex^idt  to  tbe 
effect  that  the  line  of  credU  extanded  to  OlTeal 
bj  the  bank  waa  on  the  strength  of  the  agree- 
ment of  Wmiam  Hunter  to  guarantee  the  pay- 
ment of  O'Neal's  drafts:  andtlutt,  as  to  the  paz^ 
tioular  draft  which  created  tbe  lodditedaew 
due  tbe  bank,  thabonk  n^lectedtotakeabill 
of  lading  because  it  relied  on  the  statement  of 
Huntwuutthedraftwouldbebooored.  Qnes- 
ttons  such  as  these  demanded  solution,  and  it  is 
not  to  be  wondered  at  that  Hunter,  Evans  ft 
Co.,  as  they  saj  hi  their  bill,  to  avoid  "liUga- 
tion,  expense  snd  loss,"  entered  Into  these  con- 
tracts. Aealn;  a  portion  of  his  alleged  iodebt- 
eduess  to  Eunt«r,  Evans  A  Go.  had  always 
been  disputed  by  O'Neal.  O'Neal  had  more 
cattle  than  those  named  in  tbe  bill  of  sale  to 
Hunter,  Evans  &  Co.,  was  believed  to  have 


tloa  need  not  have  been  rendered  as  deeperaU 
aa  it  sobeeguently  spporently  became.  It  wsa 
dedrabte  that  tbe  cattle  should  besold,  and  the 
Dawson  was  agreeable  to  both  Hnnter, 
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Enna  ft  Oo.  ud  tlifl  fwnk.  If  tn  aereemeat 
could  be  made  In  reapect  to  the  proceedi. 

In  the  Il£lit  of  tlieae  clicnmatajices,  it  would 
require  a  atrongcoBe  ol  deflnite  mlaiepreaeuta- 


menU  could  be  declared  ouU  and  void, 

Complaiuania  aver,  innibaUuice,  that  O'Neal 
repreeented  that  be  owned  a  large  number  of 
cattle  not  In  the  0  N  brand,  iben  runolng  in 
the  range  Id  Van  Zandt  County,  v^bich  were 
Dot  included  intbebiU  of  aale  to  Hunter,  Evans 
&  Co.,  but  were  inclnded  In  the  bank's  mort- 


gage, and  which  weie  "quite  or  tbtt  nearly 
suffldent'in  value  to  pay  tlieaald  O'Neal's  in- 
debtedneaa  to  the  add  bank,"  and  that  they 


Bat  we  think  the  evidence  fairly  pi 
o  Buch  aiatementa  were  mat 


irepoode 


wmony  lo  the  contrary  ii  given  under  a 

misapprehension  ariaiiig  from  CNeal's  ex- 
pressing hla  belief  that  be  had  cattle  enough  in 
all  to  pay  both  debt&  And  thia  inference  is 
bdghtened  Inr  the  fact  that  the  teudencr  of  the 
evidence  is  lo  eetabllsh  that  WUIiam  Huoler, 
the  agent  of  Hunter,  Evaua  &  Co.,  was  ac- 
quainted with  O'Neal'a  cattle,  and  must  have 
known  that  they  were  prlnclpallr  of  the  O  N 
brand.  If  the  conteouon  that  O'Neal  fraud- 
ulently disputed  so  large  a  part  of  the  claim  of 
Hunter,  Evans  &  Co.  against  him  and  then 
fraudulently  refused  to  secure  the  disputed 
amount,  were  nustaiued  by  the  evidence,  neither 
the  bank  uor  Dawson  should  be  held  bound  bj 
aucb  conduct  on  his  part  without  coDvlnciug 
proof  that  they  participated  or  acquiesced  in 
-   -'■  ■-■  ■'     Andlt        "  '      -  ' 


such  fraud. 


it  would  have  beentheduty 


attempt  to  set  up  fraud  in  these  partiL .  .. 

have  refused  lo  go  forward  In  conaummstlon 
of  the  ogreementa  on  the  2Sd  d»  of  May  at 
Will's  Point.       # 

When  the  parries  met  there  on  that  day, 
O'Neal  and  Dawson  having  been  In  the  mean 
time  put  to  a  laiBe  expense  on  the  atreuEth  of 
the  sgreemenia,  in  gatberine  and  caring  for  the 
cattle  when  and  as  gstherea,  the  amount  doe 
from  O'Neal  to  Hunter,  Evans  ft  Co.  had  not 
been  determined,  and  O'Neal  insisted  that  their 
account  was  erroneona  to  the  extent  of  between 
eight  and  nine  tbouiand  dollars.    The  undis- 

?uled  portion  of  the  claim  waa  finally  aet  at 
9,910.74.    The  debt  due  the  bonk 


m  the  119,088  ta  the  bank  and  Hunter,  Evans 
ft  Oo.  would  be,  and  placed  the  -bank's  at  $9,- 
715.78  and  Hunter,  Evans  ft  Co."  at  $9,817.33 
these  being  the  proportions  that  the  undisputed 
debt  due  the  bank  of  |10,889.85  and  the  undis- 
puted debt  of  19,915.74  due  to  Hunter,  Evaus 
ft  Oo.  were  respoctively  entitled  to  receive. 
157^1  '^cCuUocb  had  been  selected  as  the  party  to 

accompany  Bawson  "in  driving  said  cattle 
from  Texas  to  any  point  said  cattle  mav  be 
sold,"  to  "have  the  legal  possession  of  saia  cat- 
tle, and  to  "receive  the  proceeds  of  the  sale  of 
•aid  cattle  from  any  and  all  purchasers  of  said 


cattle  to  the  extent  and  amount  of  said  Indebt- 
edness assumed  bv  said  Dawson,"  namely:  in- 
asmuch as  the  value  of  the  cattle  delivered  to 
Dawson  was  not  equal  to  the  amount  of  the 
indebtedness,  ''pro  rata  to  the  extent  of  the 
cattle  teceived.  The  undisputed  debts  due  to 
Hunter,  Evans  ft  Co.  and  the  bank,  the  price 
of  the  cattle,  and  the  proportions  In  which  the 
proceeds  were  to  be  dismbuted,  having  l>ccn 
arrived  at,  Dawson  signed  anddelivered  llie  note 
for  $19,033:  O'Neal  executed  an  absolute  bill 
of  sale  to  him;  the  cattie  were  delivered;  and 
HcCnlloch  and  Dawson  started  on  the  drive,  it 
being  understood  that  the  cattle  were  to  be 
driven  to  market  beyond  the  boundaries  of  the 
State.  On  the  same  day  Dawson  sold  cattle  to 
the  amount  of  $8,419,  which  were  receipted 
for  on  the  note  by  McCuUoch,  and  which  was 
divided  pro  rata  between  Hunter,  Evans  ft  Co. 
and  the  bank,  aa  agreed  upon  by  their  represen- 
tarivee  at  the  time.  Hunter,  Evans  ft  Co.  receiv- 
ing $l,ea8.Se.  On  the  25th  of  May  McCulloch 
received,  from  further  cattle  soU,  a  draft  for 


but  McCuUocb  at  tbe  aame  lime  drew  a  draft 
on  Hunter,  Evans  ft  Oo.  In  fsvor  of  the  bank 
for  the  bank's  share,  according  to  tbe  propor- 


tion 


the  bank  s  share,  according  to  tbe  propor- 
_  agreed  upon,  namely,  f 989.88;  McCuUoch 
having  been  inalnicted  by  the  atiornevs  that  of 
every  $1,000  received  he  should  sena  Hunter, 
Evans  ft  Co.  $483.03  and  the  bank  $010.48. 

In  our  Judgment  tbe  execution  and  delivery 
of  his  note  by  Dawson,  and  the  delivery  of  the 
cattle  to  him,  aod  O'Neal's  bill  of  sale,  consti- 
tuted, under  the  circumstancee,  the  consumma- 
tion of  tbe  written  agreement  so  far  aa  be  was 
concerned.  The  cattle  belonged  to  Dawson, 
subject  to  being  retaken  by  Hunter,  Evans  ft 
Co.  aod  tlie  bank,  if  Dawson  did  not  mU  them 
by  tbe  first  of  October.  All  that  remained  for 
Dawson  lo  do  waa  to  sell  the  cattle  and  pay 
over  the  proceeds  to  HcCulloch  untH  bis  note 
was  extin^ished. 

It  may  De  concede  that  Hunter,  Evans  ft 
Co.  aupposed  on  the  3Sd  of  May  that  O'Neal 
would  be  able  lo  secure  the  balance  doe;  but 
Daweoo  did  not  agree,  as  we  view  tbe  transac- 
tion, that  O'Neal  should  do  so,  nor  waa  there 
any  reason  why  he  should.  If  be  paid  the  price 

Keed  upon  for  tbe  cattle.  The  controveny, 
ny,  between  the  other  partlea,  would  be 
transferred  to  the  proceeds. 

What  they  all  deetred  and  what  they  all 
agreed  upon  waa  a  sale  of  the  cattle  for  their 
value,  and  tbecoUectlon  of  the  proceeds  of  such 
■ale,  oad  this  was  eSected  in  the  manner  stated 
by  tbe  anangement  with  Dawson,  who,  how- 
ever, was  under  oo  obligation  after  the  cattle 
were  delivered  to  him,  except  to  accoont  for 
their  proceeds  U>  tbe  amount  oi  tbe  note  he 
bad  given,  or  surrender  tbem  in  case  of  failure 
to  realize  before  October  1st 

We  tegaid  the  action  of  Hun'ier,  Evans  ft 
Co.,  In  commencing  snit  on  the  81st  day  of 
May,  in  the  District  Court  of  Hontague  County 
a^nst  Dawson  impleaded  with  (rNeal,  and 
taking  possession  of  Dawson's  cattle  by  writ  of 
sequestration,  as  nnjustiflabie,  and  bold  that 
Dawson  Is  entitled  to  recover  such  damages  as 
be  actually  sustained,  by  way  of  reconvention, 
in  this  suit.  We  are  asked  to  dismiss  the 
bill  altogether,  and   it  It  hod  renudned,  ai 
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originally  llled,  «  btH  for  tbe  ttmcHomn  of  the 
ChMtel  mortgage  giren  RxuMt,  Evans  &  Co., 
whlbh  mortpig«  bad  been  In  eSecl  dtepoaed  Of 
br  Um  agreemeoti  of  March  90tb,  tbst  conns 
might  have  been  Droper;  bnt  the  psrtiei  re- 
pleaded, and  the  bul  ai  amended  being  In  the 
ftltetnaUre,  and  •eeMojtthe  aacertalnment  of 
the  IndebtedneM  of  (rNeal  to  complainants, 
and  the  pftrment  of  their  iban  of  the  proceeds 
of  the  o^tle.  we  thlnlc  it  should  be  retained  and 
go  to  decree,  npon  being  remanded,  la  accor- 
Saoce  with  the  rlewa  herein  expreased.  The 
agreement  between  HuDter,  Evans  ft  Co.  and 
the  bank,  and  Olf  eel,  proTlded  that.  Id  case  of 
any  dtflerenoe  or  trouble  abont  the  amount  of 
the  faidebWidD««  of  OlTeal  to  Hooter,  Erana 
A  Co.,  or  the  bonk,  the  dlBpulad  amount,  when 
determined  bj  agrMment,  suit,  arbitration,  or 
otherwise,  shosld  be  paid  from  the  proceeds  of 
the  sale  to  Dawson,  or  from  securi^fumiahed 
byCNealjand  the  circuit  court  held  that  when 
the  amount  of  tbe  claim  of  Hunter,  Evans  & 
Co.  was  determined  in  the  suit,  they  should 
participate  prw  rota  In  the  food  derived  from 
Dawson's  note,  and  from  property  of  O'Neal 
reallBed  upon  outside  of  that 

As  it  is  clear  that  O'Neal  waa  liable  for  vary 
much  the  targerpartof  the  amount  disputed 
by  him,  so  that  the  ptv  rata  proportioas  ar- 
rived at  at  Wm's  Pdnt  were  lncorTect,ftnd  as  we 
do  not  perceive  that  the  bank  ta  so  situated  as 


(eached  t^the  drcult  court  in  this  rejcarit. 

It  appears  from  tbe  evidence  that  after  Daw- 
ion  replevied  the  cattle  he  sold  them,  and  paid 
the  balance  due  npon  hb  note  into  the  iMnk  to 
abide  the  result  of  this  suit;  bnt  at  what  date 
this  depodt  was  made,  and  the  exact  amount 
of  it,  does  not  appear.  TbeBnm8of)8,4!0aad 
<1,S43  had  alreadv  been  paid  upon  the  note. 
(eavins  a  prindpalsum  of  $18,773;  but  the  note 
bore  10  percent  Interest,  which  must  be  added 
dowD  to  the  date  of  (he  payment  into  the  bank. 
Dpon  a  supplementary  writ  of  sequestra tioo, 
dated  June  31, 1880,  and  directed  to  tbe  Sheriff 
of  7aD  Zaodt  County,  247  catUe  belonging  to 
O'Neal  were  taken,  of  whidi  he  replevied 
twentv-one  cows  and  calvee  worth  $110,  aod 

5  Bond  therefor  July  17,  and  on  the  aOth  of 
tbe  remainder  of  said  cattle  were  deliv- 
lo  Hunter  Evans  &  Co.  beiog  valued  by 
the  sheriff  at  13,494.66,  Hunter,  Evans  &  Co. 
givingbondinthepenalBumof  (5,000.  These 
cattle,  it  Is  testified  to  by  O'Neal  and  Allen, 
were  worth  |1G  a  bead,  with  the  exception  of 
a  few  calves,  which  were  worth  about  $7  a 
head.  Hunter,  Evans  A  Co.,  sold  106  of  Uiem 
for  99,14l.G0.  The  circuit  court  found  their 
value  to  be  that  fixed  by  the  sheriff,  namely: 
(9.424.06,  and  with  that  we  are  content.  In 
the  view  which  we  take  of  the  conduct  of 
Bunler.  Evus  &  Co.  they  are  to  be  held  to 
bftve received  this  |Q,4S4,B6  July  20, 1890,  and 
to  scoonot  also  for  fllO  as  ot  July  17. 1880, 
leavingtfaem  to  pursue  for  their  own  benefit 
the  snretleeon  O'Neal's  bond.  The  fund,  there- 
fore, to  ba  divided  pro  rata  consists  of  the 
■mount  of  the  Dawson  note,  with  such  interest 
H  Moraed  thereon  down  to  the  date  of  the 
129  D.  8.  n.  B..  Book  S3.  4B 


payment  by  Dawson  Into  the  bank,  and  at  tbt 
18,434.06  and  of  tbe  $110. 

As  of  what  date  shaQ  the  proporttons  Id 
which  this  fund  Is  to  be  dlvuea  between 
Hunter,  Evans  A  Oo.  nd  the  bank  be  ascer- 
tainedr  We  believe  It  most  equitable  that  this 
pro  rata  division  should  ba  determined  as  of 
the  date  that  Dawson  pftid  the  money  Into  the 

bi  arriving  at  the  amount  actually  due  from 
O^eal  to  Hunter,  Evans  ft  Co.  for  the  pur- 
pose ot  distribntlng  the  fund,  we  think  the 
acoonnt  attached  to  the  bill  may  be  treated  as 
snffldently  shown  bv  the  evidoice  to  be  cor- 
rect, with  the  exception  of  Mme  of  the  Interest 
charges,  which  are  calculated  at  10  per  cent 
and  which  ought  not  to  be  compounded.  The 
rate  of  Interest  In  (he  Bute  of  Dlinola  ta  1870- 
80  was  6  per  cent;  but  In  all  written  contncls 
it  was  lawful  for  the  parUea  to  stipulate  or  agne 
that  B  per  cent  per  annum  should  be  paid,  and 
It  was  provided  that  any  person  or  corporation 
who  should  contract  to  receive  a  greater  rate 
o(  interest  or  discount  than  8  per  cent  should 
forfeit  the  wboleof  said  interest  eo  contracted 
to  be  received,  and  be  entitled  only  to  recover 
the  principal  sum.    B.  a  HI.  1881,  chap.  74, 

In  Uie  8Ut«  of  Texas  the  rate  of  hilereet 
when  no  specified  rale  was  agreed  upon  was  8 
per  cent, which  applied  to  open  accounts  from 
the  first  day  ot  January  after  the  same  were 
made.  The  parties  to  any  written  contract 
might  agree  to  and  stipulate  for  any  rate  of  in- 
terest not  exceeding  13  per  cent  per  annum.  R. 
8.  Texas,  1879,  p,  438. 

We  agree  with  appellees'  counsel  that  the 
Statutes  of  Texas  do  not  apply,  and  are  of  opin- 
ion that  Hunter,  Evans  ft  Co.  are  entitled  to 
receive  Interest  at  no  greater  rate  than  that 
fixed  by  the  Laws  of  Illinois.  As  usury  was 
not  pleaded  by  O'Neal,  we  shall  not  disturb  In 
the  accoant  the  discounts  ot  his  notes  and  the 
fSO  Interest  charged  as  of  August  30:  but  we 
are  not  coQviDC«l  that  O'Neal  acquiesced  In 
any  of  the  charges  of  interest  after  that.  These 
charges  up  to  February  20,  1680,  amounted  to 
(875.76.  The  balance  shown  Pebmary  SO, 
1880,  woe  tl7,871.S4,  and  I87S.76  being  de- 
ducted, leaves  |IS,0gs.S8.  Taking  this  as  a 
basis,  interest  may  be  calculated  on  the  averaee 
montiily  lulances  alter  August  20, 1879,  at  the 
rate  of  6  per  cent,  dawn  to  tbe  date  at  which 
Dawson  paid  tbe  balance  due  on  his  note  Into 
the  bank  and  then  added  to  the  principal  sum. 
This  will  give  tbe  amount  doe  to  Hunter, 
Evans  ft  Co.  as  of  that  date  if  they  bad  re- 
ceived no  payments  thereon  in  the  intermediate 

The  bank's  debt  ibonld  be  ascertained  as  of 
the  same  date,  nameiv,  the  dale  when  Dawson 
paid  tbe  balance  on  ols  note  into  the  baak,  by 
adding  tbe  interest  to  O'Neal's  note  held  by  it 
of  19.810.11,  dated  December  10. 1879,  acconl- 

Tbe  proportion  of  the  fund  to  go  to  each  ot 
tbe  debts  so  ascertained  can  then  be  uriveil  ak 
From  lite  pro  rata  amount  to  come  to  Hunter, 
Evans  ft  Co.  should  be  deducted  the  payments 
of  |1,S68.S6,  May  23.  and  11,842,  June  33,  aod 
tbe  sum  of  f  110,  July  17,  and  of  $S, 424.56  as 
of  July  30,  with  Interest,  and  the  balance  ot 
tbe  pro  rota  amount  should  be  decreed  to  be 
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of  tbe  date  of  aucb  deport,  the  bnnk  raUlQlog 
the  rematnder,  aad  at  the  same  time  prortelDn 
•bould  be  made  tor  tbe  producttoo  and  canoel- 
lados  of  Dawson's  nolo,  tbe  discharge  of  the 
■nietleaapoQ  hlifortbcomiDgorieptoTiDbond, 
■nd  tbeparmentof  hiaciym  In  lecoovestloii. 

While  toe  COM  waa  pendiag  Id  the  dicoH 
ODUrt,  John  O'Neal  died  and  the  cause  vas  ro- 
viTedastoHary  O'Neal,  bUadministratrix. 

Sbedld  not  appeal,  and  the  bank  and  Daw- 
ton  petitioned  tbe  court  tobeallonedanappeal 
M  between  themselyes  and  Hunter,  Svani  & 
Bael,tlMComp1ainants,  wblcb  was  ordered  bj 
tbe  court  aa  to  aald  two  defendants,  who  per- 
fected thdr  appeal  accordinglj. 

This  was  proper,  ai  with  the  matters  com- 
plained oChy  the  bank  and  bj  Dawson,  O^eal'a 
estate  had  no  concern.  The  total  balance  of  the 
Indebtedness  doe  from  that  estate,  after  all  pav- 
menta  and  money  realized  were  applied,  would 
be  the  same  IrreapectlTe  of  the  Moportlon  of 
luch  balaucefoundduetoeachof  thetwocred- 
Itora.  The  decree  was  severable  in  fad  and  In 
law,  and  the  bank  and  Dawson  were  entitled  to 
prosecute  their  appeal  without  Joining  tbdr  co- 
defendant,  wbo  Old  not  think  proper  to  ques- 
tion the  Judgment. 

And  while.  In  order  to  a  correct  distrniution 
of  tbe  fund,  it  becomes  necessary  to  find  theln- 
debtedneaa  of  O'Neal  to  Hunter,  Evans  &  Co. 
and  to  tbe  bank,  this  is  not  a  determination  of 
the  amount  remaining  due  after  the  distribu- 
tion Is  made,  with  intent  to  a  decree  over  agalnat 
O'Neal's  estate  therefor,  as  the  decree  orld- 
nally  entered,  ao  far  as  relates  to  that,  itanda 
ueappealed  bom  by  either  of  tbe  parties  con- 

7^  decree  cf  tht  Oireitit  (httrt  it  reeertad, 
vith  eaUi,  and  tin  eaVM  rBmanded  tuith  dirtc- 
tioMtoproMtdinetn^ormitjiwWt  (Am  opimon. 
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Bwteyafland  in  Penntj/lvania,  toftMi  eenelutttt 
— eorueat  to  boundary  between  loo  oam 
flfiwC  cfoa  mttting  timfir-ttmoBal  iff  t 
from  ttal*  tmirL  *>'. 

L  InPenii«7lTBiila,Bftera>4iTerof  publioland 
faas  been  returned  more  than  twen^-one  reara,  the 
pieaumptlon  thai  It  baa  been  aotnally  and  lenU]' 
made  la  oonolusiTe  and  oanootbe  oontrovertM  t^ 


a  boundacT  whloh  has  1 

._ken  BPiirabenaioQ  that 

a  line,  eaeb  olabnlna  onir  the  tne 

wiiBii9i'BrltniaybafDmid;analnaDdiaBSB,  net 

party  Is  piedaded  er  estopped  Inm  datmlng  his 
awn  rlgtna  nndar  the  bne  <mB,  when  dtaoorand. 

&  Horoaniaab  ooDaeat,lnana«tIonaf  Imapasi 
ntora  elouMm  JVcptt,  upon  Uietheorj-otleaTe  and 
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lira  Csrri:^  STAiu.  Oct.  l^KK, 

4.  A  pctltlnn  for  remoral  ot  ■  ata*  from  ■  state 
_Onrt  Into  the  olmali  oourt.  On  tJM  (round  of  pn»- 
luUloe  or  lookl  influenae,  la  filed  tit  ttma.  If  tUad 
before  the  Baal  hBufog  of  Uw  Daae> 

[No.  iia] 
Jiffud Dee.  10.11. 1X38.  DeeidedMarAB.18S9. 

ERROR  to  the  Circuit  Court  (tf  the  United 
States  for  tbe  Weateni  District  of  Pennsyl- 
vania, to  review  a  Judgment  in  &var  of  plaint- 
iO  in  an  action  of  trespass  guon  etauium  fregit 
for  timber  felled  and  cairied  aw^ybom  pdaint- 
UTs  land.  Affrmtd. , 
This  action  was  brought  In  tbe  Court  of  Coin- 
on  Fleaa  of  Bradford  County,  Pa.,  and  thence 
removed  to  the  Circuit  Court  of  the  Dniled 
States,  on  the  ground  (d  prejudice  or  local  in> 

The  facts  are  ststed  in  the  ol 
Heme.  William  T.  Daatei.  1 
and  John  F.  SHtdsraoB  tor  plaintiff  in 

Mr.  D,  O.  Dewltt  for  defendant  In  vior. 


■the  plea  ot  IfiMntai  t 
a  laaam  whMi  ttaa.al 


Jfr.  JiuUee  T-i— ^-  delivered  tbe  opinion  of 
the  court: 

This  Is  an  action  of  tremut  qaart  elaumm 
fregit  for  timber  felled  and  carried  awar,  orig- 
inallr  brought  in  tbe  Common  Plesa  (xmrt  of 
Bradford  Cinmty,  Pennsylvsoia,  where,  after 
certain  amendments  of  the  record  with  respect 
U  the  parties  thereto,  the  case  stood  as  SfiiAo  A 
Packer,  Fiaintiff.f.  TIU  B&raedtr  Mining  and 
Matmfaetvring  Oompanif.  AJodementof  that 
court,  on  a  vodlct  m  favor  of  the  defendant, 
having  been  levwaed  \fj  the  sapieme  court  ot 
the  Slate,  and  the  case  remanded  toi  a  new 
trial  (07  Pa.  St  879),  and  three  otiter  verdicts 
having  been  set  aride  In^Uie  trial  court,  (he  case 
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ground  of  diverse  dtizenehip  of  the  parties. 

The  declaration  averred  that  the  defendant, 
by  its  agents  and  employes,  entered  upon 
plalntUrs  lands  fn  the  years  1807,  '68,  and  '69. 
and  cut  down  and  look  therefrom  over  two 
milUoQs  of  feet  of  timber,  amounting  In  value 
to  115,000. 

'Tbe  defenses  pleaded  to  the  action  were:  <1) 
that  defendant  did  not  oommh  anv  of  the  tres- 
passes complained  of  on  ^aintiiTa  land:  <2) 
Ibat  tbe  land  on  whlidi  the  alleged  tieaqMSB 
was  committed  did  not  belong  to  the  plaintiff, 
hut  was  the  properly  of  ibe  aetendant  ttaeU. 
It  vras  also  contended  by  the  defendant  that 
the  plaintiff,  throng  his  agent,  had  aided,  by 
consent  and  acquiescence.  In  satabllslitng  a 
boundary  between  the  two  contigoons  tracts 
of  the  [nrUes,  up  to  which  he,  the  plataitiff, 
agreed  that  the  ddeadaalfs  agents  and  dBceia 
could  cut  and  cany  awav  as  rnncb  timber  as 
they  pleased.  Issue  having  been  Joined  apoo 
these  plea^  the  case  was  tried  by  a  toiy.  re- 
sulting in  s  verdict  in  favor  of  the  piMnt&t  for 
tbe  sum  of  |S,000,  upon  which  Judsment  was 
rendered,    'tlie  defendant  sued  out  this  writ  ot 

Upon  tbe  trial  the  plaintiff,  in  auppoit  ot  his 
claim  to  the  land  in  dispute,  introdaced  evi- 
dence deducing  his  title  from  awarrant  granted 
by  the  Commonwealth  ot  Pennsylvania  to  one 
George  Hoore,  for  a  tract  of  876  acres  ot  land. 
The  official  return  shows  that  the  warrant  was 
1S»  V.  & 
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bsned  on  Qie  S7th  of  April,  1793,  and  tlwt  the 
■uiTOT  was  made  for  the  told  George  Hoore  on 
UteSlat  of  November,  1709.  Tbe  surrey  1b  thus 
described  In  tbe  offldal  retoni: 

"A  certain  tract  ritnated  on  the  waters  of 
Towanda  Creefc,  Lucerne  Countj,  beginning 
at  a  poM;  theuce  by  land  of  Joaepb  Beti  and 
Henry  Betz  north  tweDty-nloe  d^reea  eait, 
three  hundred  and  eighteen  perchei  to  a  hem- 
lock; thence  by  vacant  land  noitb  dzty-one 
degrees  vest,  two  hundred  perches  to  >  poet; 
tbence  b;  tbe  same  and  land  of  General  Brod- 


IhencebrlaadMBanuel  Coole;  aonth  dity- 
one  degrees  eaM,  two  hundred  perches  to  the 
beglDiUDg,  contalnintr  three  hundred  and  sev- 
enty-five Bcrea  and  aOovranoe  of  six  per  cent 
tor  roads."  etc 
HQl]  As  evidence  to  show  that  tbe  land  In  dispute 
U  part  of  this  OaoTM  Hoore  tract,  the  plaintiff 
produced  oopf es  of  the  retnma  of  Uieae  ■nrveys, 
called  tor  as  ad>>inderB,  the  location  of  which, 
tt  is  claimed,  was  fised  bv  the  erideDce  bevond 
dispute^  And  In  connecuon  with  that  erlaence 
he  called  sereral  aarvey ors,wbo  gave  testimony, 
with  mapa  and  other  returns,  tending  to  show, 
by  Ideotuylng  the  hemlock  northeast  corner, 
and  other  marks  on  the  ground  corrcapondlnK 
with  the  sorvtry.  that  the  Hoore  tract,  located 
according  to  lu  calls,  embraced  the  land  In  dis- 
pute. 

The  defendant,  ca  his  part,  Introduced  evi- 
dence to  show  that  the  land  In  dispute  was  a 
portion  of  a  tract  of  about  409  acres,  surveyed 
March  24, 17M,  tn  Uie  warranty  name  of  An- 
drew IVbont.  Helnlroduceda  coi^  of  a  war- 
rant and  lelurn  of  tbe  Tybout  tract  and  a  patent 
from  Om  State  to  one  Daniel  Brodhead  for 
tbat  tract.  Evidence  was  also  given  by  de- 
fendant showing  tliat  original  marks  wen 
found  on  certain  treta  on  the  north,  east,  and 
south,  line*  of  the  l^bout  sumy,  and  that  tbe 
bemlock  northeast  conur,  tbe  sugar  southeast 
oraner,  and  tbe  bemlock  sapling  southwest 
corner,  called  f or  tn  the  retora,  were  marked 
respectlvdy  ascomera  In  17M.  Tbe  hemlock 
sapling  had  disappeared,  but  the  detendant's 
surveyor  determined  the  a«  of  the  oomer  by 
a  wltnesa  found  there,  uid  Iv  other  rigna. 

Defendant  also  Introduced  evidence  of  oer- 
tsln  suTTeyon,  tending  to  show  Uut  do  marks 

the  ground  had  ever  been  tonitd  for  the 

re  survey  os  tbe  line  north  from  the  )um- 


upontt 
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bene  the  date  of  such  survey.  la  this  oonneo 
ticm,  tt  put  tn  evidence  certsin  official  mapa 
bom  the  land  office  oi  Pennsylvania,  showing 
the  location  of  what  is  known  as  tbe  Oeneral 
Brodhead  lands,  lying  west  of  the  west  line  of 
the  Hoore  survey  extended  Bontberly;and  also 
produced  evidence  tending  to  show  that  a  line 
bearing  marks  dating  17Ht  was  found  bom  the 
sugar  tree,  tbe  southeast  oomer  of  tbe  IVbout 
tract,  totbebemlockaapUngconiermentloned, 
and  that  the  susar  tree  was  marked  as  a  comer 
of  1703,  and  that  a  oonier  of  1703  was  found 
[602J  at  tbe  bemlock  sapling  ctmier.  Otberevldenoe 
was  introduced  by  tbe  defendant  designed  to 
show  the  nonexistence  of  sn  actusl  survey  of 
the  Hocn  wana&t  according  to  tbe  official  re- 
12»C.S. 


tum  thereof,  the  details  of  which  need  not  bo 
stated  here. 

In  connection  witb  iMs  nmtention  tbe  de- 
fendant oOered  to  give  further  evidence,  found- 
edupon  examinationsmade  upon  the  ground  tiy 
surveyora  to  show  that  the  Moore  warrant  was 
not  actually  Hurveyed  on  the  ground  according 
to  its  return  of  survey,  but  was  surveyed,  to- 
getbei  with  tbe  Cooley  and  other  warrants  to 
the  BOutb  of  it.  Id  one  block,  of  which  tbe 
Uoora  wae  tbe  nortbcra  member;  that  the  north 
line  of  that  block,  if  actually  surveyed  upon 
the  ground  in  1703,  was  run  between  the  hem- 
lock sapling  and  sugar  coraen,  correspoodtng 
to  what  was  claimea  by  tbe  defendant  to  be  the 
toutb  line  of  tbe  Andrew  Tybout  tract;  that  no 
line  of  1793  was  surveyed  on  the  ground  for 
tbe  Hoore  warrant  north  from  tbe  hemlock 
sapling  coruer,  nor  west  from  the  hemlock 
northeast  comer  of  the  Tybout  tract;  and  that 
the  line  south  frran  tbe  hemlock  northeast  cor- 
ner at  oreaald  was  run  for  warrants  to  tbe  east 
of  said  tine,  and  was  merely  adopted  by  the  re- 
tum^of  the  Moore  survey.  To  this  evidence 
the  plaintiff  objected  on  the  ground  that  twenty 
one  veara  and  upwards  having  elapsed  from 
the  oate  of  the  Moore  survey,  there  was  a  pre- 
8amptloniun>«tdRyun9  tlint  the  said  survev 
had  been  made  as  returned,  and  that  the  evi- 
dence was,  therefore.  Inadmissible.  Tbecourt 
sustainedthls  objection  and  excluded  the  evi- 
dence BO  offered,  to  which  ruling  the  defend- 
ant exM^ited. 

Tbe  defendant  also  contended  on  tbe  trial  of 

the  case  that  tbe  plaintiff  was  estopped  from 

claim  toU    ■     '  ■ 


Tbe  evidenw  which  it  produced  on  this  sulv 
ject  tended  to  establish  tbe  fallowing  faota: 
Prior  to  the  year  1866.  the  plainliil,  at  that  time 
a  resident  of  New  York  City,  purchased  a  large 
amount  of  lands  lying  east  of  and  adjoining 
thoae  of  the  Sdiraeder  Land  Companr,  tbe 
predecessor  of  this  defendant^  and  includioc 
the  tract  In  controveny,  none  of  which  laniS 
be  had  ever  aeen.  So(»t  after  that  purchase  he  [6n] 
employed  Jaoob  De  Witt  as  his  agent  and  at- 
torn^ in  the  management  and  protection  of 
aaU  landa  from  depredations,  etc.,  and  gave 
blm  full  power  and  authority  to  cany  out  the 
purpose  of  his  ag^cy. 

The  land  company  baviog  is  contemplation 
tbe  erection  of  a  saw  mil]  and  extensive  lum- 
bering operations,  and  bdng  derirous  of  paint- 
ing a  boundarv  Hue  of  Its  lands  as  a  guard 
a^^iinst  trespasane  upon  Ihelandsof  adjoining 
owners,  lotormea  Im  Witt  of  lis  Intentions; 
and,    upon  his  assent  thereto,  as   plaintiff's 


such  line.  Walker  knew  nolblng  ot  any  con- 
ference having  taken  place  between  De  Witt 
and  the  company  upon  the  subject  of  the  paint- 
ed line.  He  was  paid  for  bis  work  by  the  com* 
pany  alone,  and  hla  Instructions  to  paiut  the 
boundary  line  of  the  Schraeder  lands  were  re- 
ceived from  IL 

Having  In  his  poBseasion  certain  (dd  mui  of 
the  lands  Id  that  oslghboiiiood.  Including  botb 
the  Uoora  and  l^boiu  tracts.  Kme  of  which 
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ahowed  the  tnterferenoe  b«tween  Umm  two 
tracts,  and  oert&la  old  field  ootea  made  by  a 
■urrejor  in  ISSSwbUenirTeytnetheBrodbMd 
Unda,  Walker  wont  npratbeuuias  and  Minted 
a  line  on  the  north,  east,  and  lOaUi  odes  of 
tho  TylMut  tract,  according  to  Its  lootkui 
claimed  by  tho  defendant 

Atterwardi,  De  Wttt,  luTtng  examined  oix- 
tain  poitloiia  ct  this  painted  line,  anented  to  It 
aa  a  ccorect  boondaiy  Une  between  the  landa  of 
the  company  and  tboie  under  hla  management 
andcoatroL 

This  occurred  in  the  nimmei  of  1866.  In 
tbe  following  fall  two  members  of  die  exeoo- 
tin  committee  which  htd  charge  of  tho  affairs 
of  the  land  company,  went  to  New  York  City 
to  see  tbe  plsiniifl  and  assure  tbemselvea  of  De 
Wltfa  authority  for  eatablisblng  the  ptdnted 
line.  They  saw  idaintlfl  and  Informed  him  of 
the  transaction  that  bad  taken  place  with  n- 
tnrd  to  tbe  running  of  the  painted  Hne.  He 
replied  totbem  that  he  had  never  been  on  the 
lands,  but  that  De  Witt  was  his  attomev  and 
axeot  in  the  matter,  and  what  De  Witt  did  met 
bis  approval.  In  1869,  after  moat  if  tbe  cat- 
ling bad  been  done,  De  Witt  again  ozinMeed 
himself  as  satiBfled  wHb  tbe  painted  ilae. 

A  question  also  arose  Id  the  progress  of  the 
trial  as  to  the  Ume  to  wbtcb  the  [uaiDtlfT  was 
entitled  to  claim  damages.  It  being  contended 
by  the  defendant  that  he  had  sold  and  coaveyed 
tbe  laeds  in  question  to  Jacob  De  Witt  on  the 
•ecoodof  November,  1806,  by  en  absolute  deed 
of  Beneral  warrant,  a  copy  of  wbidi  was  In- 
troduced in  evidence.  The  plaintiff,  however, 
claimed  that  that  deed  was  lobe conitdeied  not 
alone  but  In  connection  with  a  certain  otber 
agreement  between  tbe  parties  thereto,  which 
WW  also  introduced  in  evidence,  and  that  when 
so  considered.  It  showed  that  title  to  the  lands 
embraced  In  ft  did  not  pass  to  De  Witt  until 
October  1,  ISm  Plalatlff's  oral  evidence  on 
tbis  pdnt  was  also  to  tbe  same  effect 

So  far  as  the  record  shows,  there  was  no  seri- 
ous dispute  between  the  parties  aa  to  the  cut- 
ting down,  removal,  and  appropriation  of  the 
tiinber  oomplaloed  of,  or  as  to  tlic  amountand 
value  thereof,  or  as  to  the  fact  ibat  all  of  the 
alleged  trespasses  had  been  committed  within 


ed  line,  which  was  claimed  to  have  been 
tablUbed  by  consent  of  tbe  parties. 

It  also  appears  from  the  record  that  the  bem- 
loclt  Qorlbeast  corner  tree,  called  for  in  tbe 
George  Moore  return  of  survey,  was  Identical 
with  tbe  bcroiock  northeast  turner  called  for 
by  the  Aodrew  Tytxiut  return  of  survey,  and 
that  tbe  said  surveys,  by  running  from  tbis 
common  comer,  according  to  their  respective 
reiums,  would  overlap  and  Include  within  the 
same  boundaries  about  883  actea,  being  the 
tract  on  which  the  oatUng,  etc;,  complainedof 
occurred. 

Tbe  first  and  dedsfva  question  Is,  Who 
owned  this  overiapped  laaa  at  tbe  time  the 
timber  was  cut,  the  {d^ntlff  who  holds 
title  to  the  Hoore  warrant  and  survey  of 
1793,  or  tbe  defendant  hoMlog  title  nnder  the 
Tybout  warrant  and  survey  of  1794T  As  we 
have  seen,  b  wfs  clearly  established  tbst  the  ad- 
Jolnders  to  the  location  on  tbe  ground  corre- 
sponded anct^  with  the  adjoinders  named  In 
7« 


the  offldal  return,  ao  that  the  latter  was  a  pbo- 
togiaph  of  the  former.  It  was  abo  proved  that 
the  hemlock  notthaaM  comer,  called  for  In  the 
Uoon  survey,  waa  Identified;  tbat  that  hem- 
lode  was  the  northwest  comer  called  for  In  the 
Henry  BeU  letum  of  iurvey,  whldi  adjoined 
the  Oeorge  Moore  snrver  on  the  east  for  aboot 
two  tbiids  of  tbe  lengtL  of  Its  line,  and  was 
separated  therefrom  1^  an  old  line  marked  aa 
early  aa  1784.  and  re-maiked  in  IIW  and  snb- 
sequcoil  years,  extending  several  miles  south- 
erly; that  south  of  the  Heniy  Bets  survey  and 
George  Home  survey  on  tbe  east  la  the  Joseph 
Bets  tract;  and  tbat  both  of  these  Bets  bacta 
wen  snrvqred  on  the  4th  of  July,  ITMt,  and 
were  returned  Into  the  land  office  on  tbe  16th 
of  AnU,  17H,  at  the  same  time  tbe  return  of 
tbe  Moore  survey  was  made,  their  location 
being  ondlspnted. 

It  Is  shown  that  alow  tbe  aouthem  portion 
of  its  western  line  the  George  Hoore  is  bounded 
on  tbe  west  by  a  tract  In  the  warranty  name 
of  Bobert  Irwin,  snrv^ed  November  Si,  ITDS, 
and  returned  into  tbe  land  office  the  same 
day  aa  the  Hooie  sorrey.  Ttds  Irwin  tract 
waa  a  part  ot  a  large  body  of  lands  known  aa 
the  General  Brodhead  lands,  whose  esstem  line 
extended  southerly,  identified  by  ttiesurreyora 
by  marks  bearing  date  1793;  and  that  on 
the  south  the  George  Hoore  adjoins  the  Samuel 
Cooley  survey,  whose  location  Is  oot  disputed. 

We  concur  with  tbe  circuit  court  that  the 
Hoore  survey,  If  located  according  to  its  calls 
aa  made  In  the  official  return  In  the  land  office, 
would  Include  within  its  limits  tbe  tract  where 
the  timber  wss  cut  by  Ow  defendant  and  its 
annts.  The  question  then  is  presented.  Why 
should  it  not  be  located  accordiqg  to  tbeee 
callsf  Tbat  the  Hoore  warrant  is  older  than 
the  Tybout  warrant  Is  Indisputable.  That  it 
was  re^larjr  and  legally  granted  on  the  &4tb 
ot  April,  1793,  to  Hoore  Is  not  questioned;  and 
that  it  was  legally  surveyed  in  the  same  year 
appears  on  tbe  face  of  the  official  return  duly 
certified.  AH  the  presumptions  favor  tbe  teg- 
nlarity,  fdmess,  and  legality  of  a  survey  tha 
auttaentlcated.  Tbe  colls  for  adjoining  surveys 
are  regarded  by  tbe  Law  of  PennHyivBnIa  as 
high  and  Important  evidence  Id  determining 
tbe  true  locauon  of  a  survey  superior  in  char- 
acter  to  the  courses  and  dintnnces  tberein  de- 
scribed, and  next  iu  conclusiveoess  to  living 
monuments  and  original  marks  upon  the 
ground.  Upon  wbst  gromid,  then,  can  it  be 
conleoded  that  the  adjoining  surveys,  a  iiviag 
monument,  and  msny  of  the  marks  upon  the 
ground,  called  for  in  the  official  return,  should 
not  delermino  the  lomttlon  of  the  George  Hoore 


of  fact,  no  such  actual  survey 
aa  the  one  exhibited  In  the  official  return;  that, 
in  otber  words,  the  Moore  warrant  was  never 
actually  surveyed  on  the  ground  according  to 
its  return  of  survey.  In  support  of  this  con- 
tention tbe  defendant  offered  evidence  to  show 
that  the  official  return  was  a  chamber  location, 
never  having  been  made  in  fact.  The  evidence 
was  relectedby  the  court,  upon  the  ground,  as 
stated  In  its  charga  to  tbe  Jurv,  tbat  "  an  old 
survey  like  that  of  the  George  Moore  cannot  be 
questioned  at  this  iate  day  by  any  parties  claim 
ing  under  a  junior  title,  whether  that  title  took 
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ttie  cbwge.  Man^  of  tbe  nathotiUes  dted  by 
tbe  cooiud  tot  plunldfl  In  error,  carefully  es- 
ftmlned,  BUppml  the  principle  Ud  down  by  the 
oinirt  wltb  reference  to  chamber  larveTS  In 

At  an  early  dav  In  that  State  great  abases 
crept  into  l£e  admlaistnttlon  oT  Its  Und  ofSce 
•yetem,  gronlng  out  of  tbe  Illegal  acts  of  the 
tmytyon,  who,  hutetd  of  going  Into  tbe  field 
and  estabUBhlng:  tbe  Bnea  am  marking  comers 
upon  the  ground,  would  make  drafts  on  paper 
of  pretcn£d  mirveya,  and  return  them  into  the 
land  office  as  duly  cerdQed.  These  false.fraud- 
nleat  pretenaes  of  Burreys,  never  made,  were 
called  chamber  surreys.  Owing  to  tbe  con- 
fusion and  uncert^n^  of  titles  arising  from 
the  numerous  patents  issued,  and  the  large 

Juandtlce  of  Um  nurcbasad  in  good  faltb  un- 
er  these  fabricated  surreys,  the  courts  found 
It  expedient,  for  the  common  good  aad  the 

firomotion  of  peace  and  quiet  In  the  commun- 
ty,  to  bold  that  when  a  warrant  was  returned 
lOBTl  **  regularly  surveyed,  and  this  offldal  return 
^  '  allowed  to  remain  unchallenffed  for  twenty-one 
yean,  It  was  strong  presumpciTe  evidence  of  the 
regularity  and  le^tlty  of  the  survey.  Many  of 
tbe  earl&  dedsions  In  Pennsylvaula,  dted  by 
the  counsel  for  plalntlS  in  oror,  bold  this  pre- 
sumption to  be  prjma  yti«^  only,  and  subject  to 
lebnttlng  proofs.  But  the  later  adjudications 
are  io  humony  with  the  doctrine  announced 
by  Uie  drcuit  court.  Such  was  the  decision  of 
ue  tnpreme  court  In  the  case  of  Paekar-7. 
BehrtuSar  Mining  d  Mtmt^actvHng  Company, 
BTPa.870. 

There  Is  nothing  In  Uw  case  of  OUmmt  v. 
Faeker,  195  D.  STTO  [BlflSl],  contrary  to  this 
view.  The  decUon  In  that  case  had  no  applica- 
tion to  the  subject  of  dumber  survevs.  The 
ooaCroveray  arose  as  to  tbe  location  of  one  line 
o(  a  tract,  the  actual  survey  of  which  was  ad- 
mitted and  Insisted  on  by  both  parties.  Tbe 
tftij  qneation  was  as  to  toe  trae  modeof  ascer- 
talnlns  tbe  location  ot  tbe  disputed  Hne,  the 
I^alntm  below  contending  that  tbe  survey  as 
marked  upon  the  ground  would  property  deflue 
ltBpodUoD,wbllst  the  defendant  contended  that 
the  location  should  be  determined  by  tbe  conrsee 
and  distances  descrll)ed  In  the  lunreT,  disregard- 
ing the  marks  called  for  and  said  to  be  found 
on  the  grouod. 

The  court  dedded  that  tbe  true  mode  ot 
ascertaining  the  lines  of  a  survey 


Hum  of  tbe  survey,  along  with  tbe  lines  and 
distance*  In  the  omda]  return  when  these  latter 
corresponded  with  such  marks  snd  moQument^; 
but  in  case  of  a  conflict  and  variance,  the  orig- 
in^ marks  and  monuateofa  were  to  prevail  and 
determine  the  location  of  thr  line  In  dispute. 
It  ^so  held  Ibat  after  the  lapse  of  twenly-ooe 
jears  from  tbe  return  of  a  survey,  tbe  presump- 
tion Is  that  the  warant  was  locked  as  returned 
bf  the  surveyor  of  the  land  office;  and  that  In : 
ttieabaenceMTebuttlngfacts,  tbe  official  courses 
and  distanoM  will  determine  tbe  locatioo  of  tbe 
disputed  line  or  oomer;  but  that  this  presump-  > 
12»  V.  S. 


Hon  is  not  oondwdve,  and  may  be  rebntted  h; 
the  proof  of  original  marks  and  mooumeDU 
tending  to  show  that  the  actual  location  on  the 
ground  was  different  from  (be  official  courses 
and  distance*.  Tbe  whole  issue  in  the  case 
was  as  to  tbe  relative  wel^t  to  be  attached  to 
these  two  classes  of  evidence  In  caseof  a  discrep- 
ancy between  ihem,  and  whether  the  period 
of  preacripllon  could  be  Invoked  In  beliaU  of 
the  one  class  as  conclusive  agaioBt  the  other. 
The  contention,  as  In  this  case,  tbat  no  survey 
was  actually  made,  and  that  the  otlicial  return 
of  tbe  survev  relied  on  was  a^chamber  survey, 
presents  a  different  question,  and  Involves  tfaa 
application  of  a  different  principle.  And  it 
may  now  be  regarded  as  settled  by  tbe  latest 
adjudications  or  tbe  Supreme  Court  of  Penn- 
sylraaia  that,  after  a  survey  has  been  returoed 
more  tlian  twenty-one  years,  the  presiimpiioii 
that  it  has  been  actually  and  itii,'><'lv  made  Is 
coDcluaive.and  caonot  be  coiitroverl«d  by  a  par- 
ly claiming  under  a  Junior  survey. 

The  specifications  of  error,  from  eight  to  fif- 
teen inclusive,  are  based  upon  the  cfaoree  of 
the  Circuit  Juslfce  with  reference  to  the  al- 


as the  painted  line,  up  to  which  It  was  under- 
stood that  the  Bchraeder  Company  might  cut 

the  timber. 


given  to  It  by  DeWitt,  and  afterwards  ap- 
proved by  Pacier,  could  have  no  influence  on 
tbe  queetlon  of  titie  under  the  plea  of  Ulientm 
Utigmentmn ;  that  t^e  assent  was  given  not  to 
settie  a  dispute,  but  to  acquiesce  in  the  mosing 
of  a  line  about  which  no  dlapule  bad  then 
arisen,  and  upon  the  rapposltioo  tlmt  the  per- 
Ain  engaged  in  muolng  it  knew  where  the  true 
lines  were;  that  It  was  an  acquiescence  result- 
ing from  a  pore  mistake  and  error,  which 
should  not  bind  the  plaintiff  or  estop  him  ^m 


out  clearly  and  fairly  before  the  Jury  the  dis- 
tinction between  a  mutual  undertaking  to  ad- 
tost  and  settle  a  doubtful  and  disputed  dividing 
line,  In  case  of  conflicting  titles,  on  the  one 
hand,  and,  on  the  other,  the  consent  of  parties 
to  mark  a  boundary  supposed  to  run  between 
undisputed  tracts,  but  In  ignorance  and  mis- 
take of  both  OS  to  the  ezlBtenceof  ai^  conflict. 

Upon  the  dalm  of  the  plaintiff  in  error  that 
the  consent  of  Packer  to  the  running  of  the 
painted  line,  amounted  to  a  leave  and  license  to 
cut  tbe  timber  up  to  tbat  line,  the  court  charged 
tbat  tbe  adoption  of  a  bonndairilne  by  mis- 
take bad  no  element  of  license  in  It,  ano  does 
not  necessarily  indicate  Intention  on  the  part 
of  dther  Packer  to  give,  or  of  the  Bchraeder 
Company  to  receive,  a  license  to  cut  and  ap- 
propriate timber  on  Packer's  lands. 

We  cannot  discover  any  error  In  this  part  of 
the  chiu;ge  to  tbe  Jury, 

Tbe  Peonsylvanla  dedslona  dted  by  counsel 
In  support  of  the  assignments  of  error  vary 
very  much  from  tbe  case  at  bar.  .  Host  of  them 
are  cases  In  which  the  boundsry  was  agreed 
upon  ae  a  settlement  of  a  dispute.    Li  the 


r  mistaken  teioeseiitatloD  of  tbe  pu^  making 
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■  claim  IncoiMMent  with  mdi  lepwiniUtlon. 

Id  the  CMC  of  Ftrktm  t.  Ga§,  8  Ben.  A  R. 

83T,  881,  the  lemuks  of  Mr.  JutUet     " 

qtu^  br  (ddntifl  In  «rror, 

and  aolejV  to  "a  MtUemesl 

ririit"    u  the  next  pwagiapti  he  njs: 

^ 'If  the  partlea,  from  miMppRhenrfon,  ad jmt 
ibetr  fences  and  ezerdae  acta  of  ownenhip  In 
Gonforml^  with  a  Hoe  wUdi  tnrns  oat  not  lo 
be  Ihe  tme  bonodaiT,  or  penuiiBion  be  Isno- 
tsntljgiren  to  place  a  fence  on  Qtekodof  I 


par^,  tfait  wIU  not  aotonnl  lo  an  agreement  or 
be  landing  a>  an  aMent  of  the  paitleai  and  I 
uree  it  ii  a  principle  of  equity  that  the  parties 
n  agreement  most  be  acquainted  wnh  the 


else  they  win  not  be  bonnd. 

that  (liej  proceed  under  an  ide 

Tcbtch  is  ttie  indocemeot  to  the  agreement  is  In 


axtent  of  (heir  rights  and  the  nature  of  ttte  tn- 

formsdon  ther  no  call  for  respecting  them, 

r  win  not  be  bound.    The  reason  Is, 

nidea  thst  the  hct 

[lent  is  in 

t.  not  ah- 

olulelf .  but  on'  conditions  that  are  falsified  l^ 
the  event"— dtlnK  Tvmer  t.  Tantar,%  Ch. 
Rep.  IM;  Bingham  v.  Bingham,  1  Vea.  8r. 
128;  Ot»  T.  BMrnxr.  1  Vom.  83:  Pveg  ▼.  Dn- 
boutirie,  8  P.  Wms.  816. 

The  decisions  In  the  other  Statea  geMraDy 
support  the  rale  that  owners  of  sdjacent  tracts 
of  land  are  not  bound  by  consent  to  a  bound- 
ary which  has  been  defloed  under  a  mlMakra 
apprehenalon  that  it  is  the  true  line,  esch 
cisimhig  ouIt  the  tme  line,  wberererit  maj be 
found,  and  that  In  such  gsh  neither  party  is 
precluded  or  estopped  from  cUmfag  his  own 
r^hls  uDder  the trueooe,  when  His dMCorered. 
Nor  can  such  consent  in  an  action  of  treapess 
quart  elaanra  frtgit,  upon  the  theory  of  tesre 
and  license  given,  operate  as  an  estoppel  nptm 
the  claim  of  a  plaintifl  vo  'recorer  damages  to 
the  extent  of  the  valoe  of  the  limber  taken: 
any  more  than  it  can  under  the  Dlea  of  litarvm 
tenementvm  devest  his  title  to  land  oo  which 


anr  extended  notice:  Flrtt,  In  nlatloa  lo  the 
refusal  ud  the  drcnit  court  to  remand  this 
cause  to  the  state  court  In  which  It  originated. 
The  reply  to  this  la,  the  petidon  foi  remoral 
into  the  circuit  court  was  filed  before  the  final 
bearing  of  the  case,  and  therefore  In  tEme. 
Bm  v.  BegnMM,  118  U.  S.  78  [!8:  Wn. 
Seamd,  as  to  the  ^l^ed  refossl  of  the  court  ta 
allow  the  defendant  to  plead  the  Staiote  of 
Limitations.  The  record  shows  no  euch  or- 
der. The  18th  and  17th  assignments  of  error, 
relating  to  the  tfine  to  which  plslntift  was  en- 
titled to  claim  damages,  are  rall^ 
thejcharge  of  the  court  that  the 
tided  to  recover  at  all, ' 


1.  tte  toBnw  of  a  BsMar  In  iihsiuMj.npoii  a 

tastoM  own  Jodmsot  as  to  Ae  welfht  of  the 

&  aisootwtttalnaeMnend|>VTiiMea(Bmi*> 
ter  to  ia«  upon  an  lbs  fiinM  In  aneqnltr  easBi,  and 
the  oomteamiM  tefer  to  Un  the  •nOreaecMao  of 
-"      -  AeoooMitatthaparlias. 

he  pattJes  aoneaatto  a  rafoenoe  at 
riar  to  bear  and  deoUe  an  the  iMna 

^._ ,  ___  __i4i  ratesDoe  Is  ewtered  as  a  rale  of 

tte  eontt.  Us  llndiass  cannot  be  disratafded  St  tba 
-MM  dinntloa  ot  the  oour^  bnt  aie  to  be  lakai  aa 
tesunipUtelreoneat-snUact,  bowenr,  to  be  re- 
tewed  ondsr  (he  lessmdon  eootalned  In  as  <r- 
vctftbeoonntornMntfar  - — ~- 
4  Aooort  «(ehaneerr,w 
aj  i«f«  a  wtatde  oaoa  to  a 
I.  OneB      ' 


•>  In  a  mbdnc  partnesebip,  however,  a  m 

mar  ooDTer  Ui  mtoeat  to  anotber  penon  w . 

dlaalvlDf  the  peitnei^ilp,  or  nay  pnrdnse  (ntn. 
esvmotfas'nihMBtar  hfi  own  benefit  wttbont  l>e- 


Jrntd  Jam.  Ml,  it.  18S9.  '  DaeSAd  Mardt  5, 
1SS9. 

APPEAL  from  a  decree  ci  the  Circuit  Oontt 
of  the  United  States  for  the  Northern  IMs- 
trict  of  Ohio,  Eastern  Division,  dismissing  a 
suit  by  one  psrtner  against  the  other  for  sn 
acoonnting  fn  regard  to  alleged  partnership 


lUy  oovraed  by 
the  plafaulfl,  it  ot- 
entlded  to  recover 


VSTSR  Ih  KDIBEBLT,  AfpL, 

St, 

eeaB.aB 


f  required  tt 


*1„ 


Btatemeatby  Jfr.  Jiutiet  FlnUi 
On  the  2Tdi  tf  April,  1878,  the  CMnpUtaunt, 
Eimberiy,  end  the  defendant,  "■""■*■  H. 
Arms,  execnted  the  following  srtiideaof  sgree- 
ment: 

"Arttdai  of  Agreematt,  Hade  and  concluded 
diis  27th  day  of  Aprfl,  A.  D.  1878,  by  and  be- 
tween Hannah  M.  Arms,  of  Toongstown, 
Blabontog  County  and  State  of  Ohio,  party  of 
the  first  part,  and  Peter  L.  Etanberly,  of 
Sharon,  Heroer  County  and  State  ot  Pennsrl- 
vauta,  of  the  other  part,  Wittumelh.  That  Um 
said  pardea  have  aeieed,  snd  bv  time  preaenis 
do  agree,  to  aaociate  tbemieme  In  the  art, 
trade  and  bosioeas  of  leering,  pruepecUng.  boy* 
fog,  mining,  vrorUng  and  opvadDg  and  deat- 
' —  tn  ted,  iron,  ri^er,  goiii  snd  other  min- 
i,  blether  widi  the  lands  on  wbtcb  the 


whidi  nid  ccqiartnership  shsU  commence 
the  STth  dn  of  April,  A.  D.  1878.  and  o 
dDDS  nndl  olseolved  tj  either  or  both  of  s 
Mittei.  And  to  that  eod  and  potpoee  si 
Hannah  U.  Arms  has  this  day  paid  ni  as  a 
itsl  stock  alz  thousand  doUus,  snd  the  r 


lal  advantage.    It  ts  alao  screed  that  all 

B,  profits  snd  increase  as  shall  arisB  by  rea- 

.     of  Bsld  Joint  bnrineaa  ahaO  be  divided 

equsDy,  share  end  shsre  sUke,  between  m 


psrtlM,  snd  that  all  losses  that  shall  hawen  to 
Bsld  Mnt  bushtew  shall  be  dtated  sndlMRie 
equally  between  Mfa)  pardea  aUkn; 


EnCBBRLI  T.  AMMt. 


8U-ff» 


"  "nut  idd  bncIneM  ahoD  be  curled  on  ud- 
15141  dor  the  name  and  i^le  of  Anna  A  Elmberlv, 
^  Charles  D.  Anna,  Agent.  Tbat  Oharlea  D. 
Anna  iImD  act  as  a«Dt  for  aald  flim,  and 
nodTe  In  eompenaatlon  for  liU  aerrloai  the 
mm  of  twentj-flve  bnndrad  dollan  pet  an- 
sum,  or  at  tbat  nie  while  In  their  employ. 
That  aafd  bnriness  diall  be  carried  on  In  the 
T«rritoriea  or  States  In  the  United  SUIet,  or 
•ome  of  them. 

"  Witness  onr  handa  and  seala  the  dajr  and 
year  aforaald,  at  Youngstown,  O. 

"P.  L.  KiKBSBLT.       [Seal.] 
*•  Hakhah  U.  Abmb.    [SeaL]" 

Hannah  H.  Anna  waa  the  wife  of  the  defend- 
ant Oharles  D.  Arms,  and  the  Inatrnment, 
thoagb  rigned  by  bet,  waa  Intended  to  express 
an  agreement  on  Ms  part,  his  name  not  being 
naed  becctue  at  the  Ume  he  traa  flnanciBll; 
einbomuaed.  She  was  alvBTs  treated  as  a 
mere  nominal  partr,  and  he  was  treated  as  the 
leal  party.  On  Uw  lOtb  of  Mqr  following 
Eimberly,  having  become  embanaaa^  flnan- 
dally,  aingped  us  Interot  In  the  partnerahlp 
thus  formd  to  Edwin  H.  ObL  TbU  assign- 
ment wa*  made  to  prerent  an^  InteiTuplion  in 

•liA    fHi>4n»a  #**    tU^    >ia  ■«  ii-iMoh.  n        ^y|Ha    haVlUg 

prosecDtion. 


■  of  tiie  partnerahlp,  Arms  having 

^  „,iM  to  Arizona  in  its  prosecntion. 

Elmberly  to«^  at  Qu  time  from  Ohl  a  dedars- 


already  gene  to  i 


ereat  In  the  partnership,  or  In  tbe  properties 
It  had  been  or  might  be  acquired  Dy  it,  bnt 
Id  the  IntmeH  asrifoed  to  tilm  as  the  tniatee 


tlon  showing  tliat  the  latter  had  no  personal 

interest  in  the — ' ""'"    -■••-- 

that  had  been  __  __., 

held  the  Intmeat  asrifoed 

of  Elmberiy.  In  all  etibeequent  proceedings 
Eiiuberlj  and  Charles  D.  Aims  considered  and 
treated  each  other  aa  the  real  and  sole  parties 
in  Uu  partoeishlp,  and  as  solelj  Interested  In 
thepn^erUes  which  It  acquired. 

ubder  this  contract,  UM  abont  the  first  of 
Hav  following,  Anns  went  to  ArlEona  on  tbe 
business  of  ute  firm,  taking  with  him  all  lU 
capital,  via.,  $13,000,  touseinltsbnslneasand 
to  pay  his  expenses  and  salary.  Whilst  thoe 
be  had  his  headquarters  at  Tncson,  the  capital 
of  the  Territory,  when  he  became  acquainted 
with  two  persons  by  tbo  name  of  Witberell  and 
Gage,  who  vreie  largdy  loterated  in  property 
known  as  the  Qrand  Central  Mine,  which  was 
reputed  to  be  of  great  vahie,  andwaiowoedbr 
tbe  Qrand  Central  Mining  Company  of  An- 
|S16]  zona,  a  oorporatlon  created  urtder  the  lawa  of 
Hiasouil.  From  them  Arms  learned  of  the  re- 
puted value  of  tbe  propeity,  and  very  naturally 
became  desirous  of  exandntngit.  audi  if  fomid 
to  be  as  valuable  as  reported,  to  acquire  an  in- 
terest In  It.    Acootdlnghr,  in  November  fbl- 


Austln,  who  yrtat  also  interested  In  the  mine, 
he  went  to  see  the  property,  traveling  a  distance 
of  about  two  hundred  mUes,  a  portion  of  the 
wav  through  the  Apadie  territory,  where  they 
had  an  escort  of  ioldlersL  The  expenses  at- 
tending this  vldt  were  large  and  were  borne  by 
Arms  and  Elmberiy.  Anns  eumined  the 
proper^  and  found  good  ore  In  it.  He  was  In- 
formed by  one  of  his  companions,  Whiteside, 
tiiat  he  had  in  a  crude  way  reduced  four  tons 
of  ore  and  obtained  |900  In  silver.  Soon  sttei^ 
wards  Aims  letumed  to  Ohio,  met  Elmberiy, 
end  reported  that  he  had  expended  all  the 
moneys  of  the  firm  except  three  twenty  dollar 
120  U.S. 


gold  pteres.  It  does  not  appear  that  any  fur- 
uer  account  of  bis  expeodltura  of  the  moneya 
was  ever  rendered. 

On  the  Mth  of  HarCb,  1879,  Arms  and  Elm- 
beriy, after  consultation,  concluded  that  It  was 
advisable  to  taKiease  the  caidtal  <rf  Ihdr  firm  to 
$25,000.  and  accordingly  did  so,  indorsbu 
□pcm  the  orif^al  articles  an  agreement  to  thtf 
effect,  rigi   *^"  "    ■        -     B  _    . 


H.  H.  Anns  by  6.  D.  Arms,  and 


E.  N.  Obi:  and,  pursuant  to  It,  each  party  paid 
|6,S00,  Elmberiy  paylDg  his  shore  to  Anns. 
With  this  increased  capital  Arms  returned  to 


July.  Other  sums  were  advanced  by  Elmberiy 
In  the  bndness  of  tbe  Ann  as  they  were  from 
time  to  time  needed.  Whilst  In  the  Territory 
Arms  again  made  a  vist  to  tbe  Qrond  Cealral 
Mine  in  company  with  a  mining  expert  whom 
he  hod  employed.  Tbe  expenses  of  the  trip 
and  tor  the  services  of  tbe  expert  were  charged 
to  the  firm  and  paid.  It  is  not  necessary  to 
state  ben  the  dlfferrat  steps  taken  by  Alnns 
which  resulted  Inhis  acquiring  an  interest  In  the 
Grand  Central  Mine,  by  the  purchase  of  a  large 
number  of  shares  of  tbe  comtmny  owning  it 
with  moneys  borrowed  of  one  N.  E.  Palrbaok, 
of  Chicago,  for  tbe  facta  respecting  this  tnns- 
actioD  are  detailed  in  tbe  fioiungs  of  the  master 
to  whom  the  case  was  referred,  which  an  here- 
after given.  The  capital  of  the  Orm  and  other 
sums  advanced  by  Elmberiy  were  invested  in 
various  mining  properties  in  Arizona  and  Cd- 
orado,  the  title  of  some  of  which  was  taken  in 
his  name  and  of  some  in  the  name  of  Ohl;  but 


The  only  remaining  subject  of  controversy 
between  tbem  grows  out  of  the  interest  which 
Arms  acqulredm  tbe  slock  of  the  Grand  Cen- 
tral Mining  Company,  Eimberjy  claiming  that 
such  Interest  belonged  to  the  firm,  and  coose- 
qnently  that  an  undivided  bsif  thereof  inured 
tohim,  and  Armsclaimingthal  tbeinlertstwas 
acquired  by  him  in  bis  own  ri^taod  belonged 
to  him  Individually.  The  present  suit  la 
brouriit  to  determine  this  disputed  matter,  the 


compklnont,  Elmberiy,  asking  for  an  adjudi- 
cation In  his  &vor  and  aa  accounting  by  Arms 
for  tbe  stock  held  by  him  in  the  Grand  Centn 


BOnlns  Company,  and  for  certain  shoree  to  the 
Hew  York  Gripe  Sugar  Company,  which  he 
had  acquired  by  a  nle  of  jome  snares  of  tl 


mining  company.  Tbe  bill  contains  all  the 
averments  necessary  to  present  the  claim  of 
Elmberiy,  and  the  answw  of  Anns  contains  all 
the  aveimeots  necessary  to  dladose  his  defense. 
The  answers  of  the  other  defendonta  are  not 
material  upon  the  matters  in  controversy.  Bep- 
licatlons  to  the  answera  being  filed,  testimony 
was  laken  for  some  time,  when,  on  the  ISth  of 
May,  1884,  tbe  parties  consented  that  the  case 
should  bereferred  to  a  master  "  to  bear  tbe  ev- 
idence and  decide  all  the  issues  "  between  them, 
and,  upon  such  agreement  and  at  the  request  of 
Uie  parties,  toe  court  on  that  day  entered  the 
follow]  Dg  order: 

"By  consent  and  request  of  all  the  parties 
herein.  It  Is  ordered  1^  the  court  tbat  Hon. 
Richard  D.  Harrison  be  and  Is  hereby  appointed 
a  special  master  herein  to  hear  the  evidence  and 
decide  all  the  isenea  between  the  parties  and 


SuniEus  CoDBT  or  thb  TJsmD  Btatm. 


Oor.  TasK. 


m>k« tig  report  to  tbis  court,  BeparoieljitaUiie 
his  flndlngi  of  Uw  and  fact,  togetlier  with  all 
the  evldeooe  totiodnced  betore  him,  wMch  ev- 

l**"     as  olber  reporta  of  masten. 

"It  tB  further  ordered  by  like  conseDt  and 
request  that  said  master  ^all  proceed  apon 
twenty  days'  notice  from  either  par^  to  hear 
and  determlna  Mid  lames,  vu".  with  full  power 
and  authority  to  grant  socli  adjournments, 
amendments,  exceptkou.  andmoUonaaa  mlxht 
be  giantod  1^  the  court  if  the  Uial  was  by  the 


in  the  arguments  of  counseL  After 
the  case  under  coDslderatloD  until  April  17, 
1885,  B  period  of  eleven  monthi,  tbe  master 
made  bis  report,  of  which  thefollowing  are  the 
most  important  parts  for  tbe  decision  of  tbe 
case,  In  addition  to  the  facta  stated  above:     . 

"  Tbe  report  of  Richard  A.  Harrison,  Bpedal 
mRSter  !□  chancery,  to  whom  this  caoae  Btands 
referred  for  the  purpose  of  hearina  the  evidence 
and  determining  all  tbe  issues  between  tbe  par- 


fstber  with  all  the  evidence  introduced  before 
Im,  pursuant  to  an  laierlocutory  decrea,  lea- 
dered  nt  April  Term,  A.  D.  1884. 


ments  of  counsel  for  the  partlea,  in  the  City  of 
Uleveland,  my  finding*  of  fact,  from  such  evi- 
dence, upon  all  the  Issues  belweeD  tba  partiea, 
are  as  follow*: " 

[The  first  six  findings  set  forth  aubatandally 
tbe  facts  as  to  the  formation  of  the  partnership 
between  Anna  and  Elmberlf ,  Its  object,  tbe 
original  capital  put  fa,  and  lU  snbaequent  in- 
crease,  the  visit  of  Arm*  to  Ariiona  on  its 
boalnee*,  and  tbe  porchaSe  of  mining  prtqtertiea 
there,  which  are  narrated  above.] 

"7.  In  iba  year*  197%  and  1879,  prior  to  Oc- 
tober, IBTS.saldCbarleaD.  Arras,  while  acting 
as  the  agent  of  said  partnership,  and  aa  a  part- 
ner of  said  Eimberfy,  and  while  receiving  a 
salary  from  said  putoership,  and  at  the  ex- 
pense of  said  partnerablp,  ^ted  the  Tomb- 
stone District  ta  Arizona,  and  the  mining  claim 
[olBi  ibenknowD  as  tbe  'Grand  Central  Hine.'^which 
is  in  said  distrlot,  and  examined  the  same,  and 
thus  acqoired  a  knowledge  of  the  proper^. 

"8.  In  the  fall  of  1679  the  Grand  Oentral 
Mining  Company  of  Arizona,  a  Hlisouri  co^ 
ponttlon,  having  previously  been  orinnlied 
with  a  capital  stock  of  800  shares  of  um  par 
value  of  tSOO  per  ohtue,  representing  the  said 
^  known  as  the  Grand  Central  Mine, 
le  and  W.  F.  Witherell,  who  were 


held  by  tton  to  aald  Charles  D.  Arms,  where- 
upon Arm*  in  October,  1870,  came  to  Sharon, 
Pennsylvania,  where  said  Elmberiy  netded,  and 
there  met  said  Elmberly;  whereupon  it  was 
agreed  between  tbem  that  said  Arms  should  go 
to  Chicago  and  then  arrange  with  H.  K.  Fair- 
bank,  If  possible,  to  fumliii  the  money  to  pur- 


choie  stock  in  laid  Grand  Central  Mining  Com- 
pany of  Arizona.  Whereupon  aald  Arms  did 
go  to  Chicago,  and  did  ammgn  with  said  Fair- 
bank  to  furnish  |87,O00  for  [the  purchase  of 
said  sto^  and  then  returned  to  Tonngstown. 
Ohio,  and  there  ualn  met  MtSd  Elmberly  and 
Informed  him  of  the  arrangement  he  had  made 
with  said  Fairhank;  wbermpon  it  was  further 
agreed  between  taid  Arms  Kid  Kimberly  that 
If,  wben  Arms  got  back  to  Arizona  and  re- 
gnlred  tbe  money  to  purchase  said  stock,  aafd 
Fairbank  should  fall  to  fnralih  It,  then  said 


feulure  or  refusal  to  furnish  tbe  money,  would 
furnish  at  least  $87,500  for  that  purpose. 

"9.  Immedlatelv  after  making  tbe  arrange- 
ment la*t  aforesala,  (aid  Amuretumed  to  Ari- 
tona,  and  there,  on  the  18lh  of  November  J870, 
obtained,  in  writing,  from  said  Gage  and  With* 
erell,  an  opUon  to  purchase  frtni  tbem  S2S 
■hare*  of  (aid  atock  at  the  price  of  $87,600  in 
four  months  from  said  date.  Said  G^  and 
Witbeiell  aI*o  agreed  to  glTe  said  Arms  forty 
additional  *harea  of  stock,  to  case  he  should 
finally  elect  lo  purchase  said  S20  abares  under 
said  option;  and,  a*  a  part  of  *aid  transaction, 
aald  WltbereU  also  purchased  of  said  Amu  the 
Inlereat  of  said  Arms  and  Kimberly  In  certain  I 

mining  properties  known  as  ttio  Mndcan  mine, 
at  and  for  the  price  of  |1,900.    AfWwaida,     rsiSl 
and  prior  to  March  4, 1880,  aald  Anna  elected 
to  purchase  said  stock  under  said  option;  and, 
of  said  225  sharea,  I 

He  reoetved... 


AIM)  uld  (tmnus) ,....„. 10     " 

HealMParoliuedotOeo.P.Beed  U     " 
And  of  B.  B.  Oas* »     " 

lCskIniln«UaoqiilredtiTBtdAiinBai     " 

"10.  For  the  purchase  of  821  sharea,  andfor 
ssessments  upon  said  stock  top^  the  expenses 
f  developing  said  mine  and  for  machlDery 
said  FalrumK  advanced  to  said  Arm*  variooa 
sunw  of  money,  from  time  lo  time;  which 
Bom^  including  Interest  thereon  up  to  October 
18, 1680,  agnegated  1102,408.08.  On  orabout 
tbe  latb  of  October.  1680,  said  Aim*  and  Fair- 
bank  made  a  settlement  at  the  moneys  lo  ad- 
vanced by  said  Fairbank  and  of  the  atoA.  m> 
acquired  fay  *aid  Arm*;  and  laid  Fairbank  re- 
ceived and  accepted  frtnn  said  Arm*  184  iharea 
of  said  834  shares  of  stock,  In  fnil  payment  and 

*ati*facUoa  -'"■ ■" ->■—■-'— 

leaving  said 
said  stock. 

"11.  Afterwards, to  wl^  on orabouttbe 

day  of 1881,  the  Grand  Central  Mining 

Companv,  an  Ohio  corporation,  and  a  defend- 
ant In  uis  snlt,  waa  formed  and  organized, 
whli  a  capital  stock  of  100.000  sharea  of  the 
par  nine  of  $100  par  share;  and  said  Arma 
converted  said  140  wares  of  said  Missouri  cor- 
pwatlon  Into  17,600  ahaie*  of  aald  Ohio  corpo- 


t&en  claiming  that  nld  Intesmt  In  said  Grand 
Central  Mining  Company  waa  bis  own  Individ- 
ual property;  which  olann  sidd  Elmberlv  then 
disputed , and  instated  that  aald  Interest  belonged 
to  laid  Arms  and  himself  Jointly,  In  equal  pn>- 
portion*.  OatbeSthotHaKai,1880,  soldSld- 
U«  U.  8. 


'.  Armb. 


ns-oao 


win  N.  OU  ilgiwd  ud  deltvefed  lo  said  Ann* 
aa  to^ument  of  writing  wlMnbjhe(siiid  Olil) 
Bgteed  (o  convej,  upoa  demand,  the  property 
Iwld  by  him  for  old  finn  to  nld  Anna  and 
^mberlf ;  and  said  AnnL  at  the  aame  time, 
■tgned  aDddeUYered  to  nu  Obi  an  Inatrament 


nndivlded  one  half  Intereat,  or  Intensti,'  wblcb 
tie  (said  Anna)  had  tn  mining  boda  and  dalmi, 
or  stock*  (o  mining  InteraiU  or  rf'iw  in  the 
Territoi7  of  Ariuma,  except  hia  Intaeat  In 
what  was  known  aa  the  Cband  Oentnl  IQntng 
Gompanv;  wUch  nld  inteieat,  It  waa  provided 
lo  BBld  uiitnimeiit,  ibonld  boDiiC  lo  the  aald 
Chariea  D.  Arma  abaolntelT. 

"18.  Said  laatmrntlooealmtnunent  of  writ- 
ing WBf  not  ebown  to  tald  Klmberly,  and  be 
had  no  knowledge  of  Its  provldoni  until  (m  <a 
about  the  — day  of  July,  1890,  when,  npor 
•eelng  and  examining  the  aame  for  the  on 
•' ^ niRal 


time,  and  after  cc 


idon  with  l^tl  couDMl, 


wrote, 


lthlM»Ii._   

1  Eimberiy,  on  the  SSd  of  JuIt,  1880, 
addieeaed,  and  mailed  to  nld  Arma,  at 
Onto,  hia  poaU^ce  addnai, 


luuuijiKun'u,   \/uHi,  UK  poawtucs  aaunsi,  ■ 

letter  notifying  him  that  b^  aaid  EimherlT, 
would  not  content  that  nld  Anna  ahonld  bold 
aaid  tntereat  In  nld  Orand  Oeotral   Mlnhig 


mp^ea  to  get  It  at  the  end  of  a  law- 

•ult.    The  eridenoe  doee  not  prove  that  Anna 
actuaBT  recedved  laid  letter;  and  I  therefore  do 


ituaOT  _      _  _ 

otflnd  he  lecelTed  It  Bald  Klmberly  did  n< 
know  that  aaid  flnt  mentioned  Institimeat  waa 
execnied  until  after  July,  1880. 

"14.  On  the  — day  of  Augoat  1881,  nld 
Bdwhi  H.  Obi  reconnyed  aD  of  hU  hitereM  hi 
mid  buatneaa  to  aaid  Peter  L.  Klmberly. 

"16.  On  the  second  day  of  September,  1881, 
■aid  Kimberly,  by  hii  attorney,  reqoeated  of 
•aid  Chariea  O.  Arma,  who  waa  the Trealdait 


UlnlDg  Oompany,  per- 
a  reoopda  and  books  of 


aaid  company,  and  also  that  nid  Arm*  should 
account  with  him,  said  Kimberiy,  for  all  Um 
burinen  that  be,  nM  Anna,  had  done  rince  he 
and  said  Klmberly  had  gone  Into  the  mining 
bu^neni  all  of  which  nld  Arms  refuaed  to 
do." 

tn  -  -  „  

the  17,000  iharea  <a  (tock  ortheOraiid  Central 
Mining  Company,  Anna  sold  lo  different  pot- 
Kea,  hi  1881  and  18S3^  4,800  sbaiea,  lecdTbig 
therefor  In  caab  f08,8OO,  aod  from  Jehb  and 
Bond  82B  iharea  of  ttock  in  the  New  York 
Grape  Sugar  Company,  and  during  those  years 
recdved  caab  dlmenda  on  hi*  shares  amount- 
ing to  $81,T7B.] 

"Upon  the  fraegoing  flndlngi  of  faot  my 
flndlnnof  law  are  aa  ftilows: 

"L  That  the  19,700  Bhareaof  stock  in  the 
Grand  Oentnti  Mining  Company  standing  In 
thenameot  said  Chariea  D.  Arms  on  thel4th 
of  Augmt,  1862,  and  said  «S8  iharea  of  stock 
in  the  New  Tork  Oram  Sugar  Company,  re- 
eelved  by  aaid  Charles  D.  Arms  bom  said  WHi- 
lam  T,  Jebb  and  H.  O.  Bond,  belong  to  uM 
copartnership  of  Aimi  A  Kimberly.  composed 
of  s^  CliBHee  D.  Arms  and  Peter  L.  Klmber^ 
ly:  and  Utat  said  Peter  L  Klmberly  U  entitled 

IWU.  s. 


lo  have  one  half  of  said  18,70p  iharea  of  stock 
and  one  half  of  laid  030  iharea  of  stock  trans- 
ferred to  him. 

"S.  That  the  several  nima  of  money  reoetred 
by  aaid  Charles  D.  Arma,  from  the  nles  made 
N  hfan  of  stock  hi  the  Grand  Central  Mining 
Company,  as  well  as  Ibe  several  sums  of  money 
received  iy  falm  as  dividends  on  stock  held  by 
blm  in  said  company  also  belonig  to  said  co- 
partnenhip  ot  Artnsft  Klmberly,  composed  as 
aforesaid  of  said  Chariea  D.  Arms  and  Peter 
L.  Klmberly:  and  that  said  Charles  D.  Atms  to 
liable  to  said  Peter  L.  Klmberly  for  one  half  of 
said  several  sums  of  money,  together  with  In- 
tereat  <m  such  one  half,  at  the  rate  of  flper 
cent  per  annum  from  the  respective  dates  when 
said  mooeya  were  recdved  by  said  Charles  D. 
Anna." 

Then  f oUo  wa  a  statement  showing  the  amount 
due  from  Chariea  D.  Arms  to  Peter  L.  Kim- 
berly, on  accouot  of  moneys  thui  received  by 
Arms,  and  alao  a  statement  of  the  depodtions 
offered  to  the  master  tiy  the  respective  panie*, 
which  were  returned  with  his  report  to  the 
court    The  report  concludes  as  follows; 

"The  foregoing  Is  all  the  evidence  offered  by 
dther  par^.  On  the  bearing,  counsel  for  tiie 
reepecUve  perilea  agreed  that  all  the  evMeoco 
so  offered,  on  either  side,  should  be  read,  sub- 
ject to  the  objections  by  either  paitft  on  tiie 
KTODnd  of  incompetency  or  Irrdevaiic;,  and 
the  nme  was  read  accordingly. 
"Beepectfnlly  submitted. 

"R.  A.  B!arrIson,  BpeeuU  Matter." 

6eva«I  exceptions  were  taken  by  the  defend' 
ants  to  the  report,  smountiDf;  In  substance  to 
this,  tbat  tbeflndings  of  fact  were  not  iU[^>orted 
by  the  evidence,  and  that  tbe  findings  of  law 
were  not  warranted  by  the  law  ss  applied  to 
die  evidence. 

On  the  hearine  tbe  court  freated  tbe  report 
aa  merely  presenting  the  testimony  in  the  case, 
hoMtog  tbat  tbe  flndings  of  tbe  master  were 
not  entitled  to  conitderetion  as  presumptively 
correct,  soai  to  throw  the  burden  of  pivof  on 
the  excepting  parties.  The  Isngtuge  of  the 
piesldlng  jumce  on  this  head  was  as  follows; 

"A  qneation  la  made  aa  to  the  legal  effect  to 
be  given  to  tbe  flodings  ot  fact  reputed  by  the 
special  masto'.  It  being  claimed  by  counsM  for 
complainant  that  tbe  presumption  In  favor  of 
their  correctnen  throws  upon  tbe  defendanta 
excepting  the  burden  <rf  proof .  whldi  otherwiso 
would  bAve  to  be  borne  by  tiie  complainant 
Undoubtedly,  In  eqnt^  ctnaea.  wline  a  parUou- 
lar  matter,  properly  referable  to  a  master,  baa 
been  reputed  on,  ue  burden  is  upon  tbe  party 
excepting;  hut  that  rule  Is  not  applicable  to  the 
present  case,  where  the  whole  cause  baa  been 
referred,  a  practice  Dot  borrowed  from  the  Code 
of  Procedure  of  the  Stale,  and  not  sanctioned 
by  tbe  rules  prescribed  for  tbe  Conrts  of  tbe 
United  StalAsdtUnK  In  equity.  Thecanncomer 
before  me,  as  In  otoer  cases,  for  flnal  hearing 
upon  the  pleadings  and  proofs;  and,  while  not 
conceding  to  the  report  of  the  spectal  master 
the  legal  effect  claimed  for  It,  It  has,  neverlhe- 
len.  In  forming  the  conclusions  reached  In  this 
decision,  had  accorded  to  It  tbat  wrigtat  which 
is  due  to  tbe  careful  and  wdl  considered  opin- 
ion of  a  lawyer  chosen  by  the  parties  to  act  at 
W 


SoPRUa  COUKT  OF  T^  OsitED  STATIS. 


OoT.  Tnoi, 


Tlia  court  held  that  the  pnrchaae  bj  the  de- 

feodMit,  Charlea  D.  Anna,  of  the  shares  is  the 

Cfi23l     ^>^iid  Central  Hiaiog  Oompaof  wu  made  on 

'     hia  indiridiul  account,  and  not  for  the  firm  o[ 

Anna  &  Ehnbertr,  utd  therefore  that  the 

equity  of  the  caae  waa  With  the  detendaDtB.    It 


Jfotrt.  SauDnel  OrUBth  and  A.  W. 
JaiMB.  for  appellant; 

The  fludiDgB  of  the  master  tu  the  cause  were 
prima  fatia  correct,  and  it  waa  competent  for 
the  circuit  court  to  enter  an  order  for  such 
Rference. 


780):  P".  S.  T.  Farruffut.  Bfl  U.  S.  23  Wall. 
408(23:  878);  Jeniitu  v.  Sldredgt,  8  Blory,  296; 
Jfabker  t.  Amebrake,  106  D.  S.  66  (27:  SM). 
Arms  could  not  acquire  any  personal  and 
""'"e  which  equity 


Individual  interest  in  that  .       , 

woold  not  compel  him  to  account  for  and  sur- 
nnder  to  the  Qrm. 

Story,  chap.  9,  g  166,  p.  373:  B  Kent,  Com. 
p.  «l;  «ru(&M  T.  Peara,  61  K.  T.  867;  MiUA- 
«a  T.  Jie»d,  ei  N.  T.  U8;  Terwilliger  v.  Btwen. 
U  N.  T.  240. 

A  partner  has  no  right  (o  cany  hi«  knowl- 
edge, bis  skill,  bis  capital  oi  credit,  his  care  or 
labor  into  another  business. 

Featheretonhavgh  v.  FsmHelt,  17  Ve».  Jr.  8U, 

Ali  profits  made  by  an  agent  in  the  course  of 
the  bnsineaa  of  hfa  principal  will  belong  to  the 
latter. 


BtoTj.  Agency,  %  183,  p.  ITS,  and  §  210, 1 
190;  Brightly,  Eq.  g  67;  LeuenHng  v.  mia 
-6  Wntta.  304;  Jfjwr«'  App.  2  Pa.  468;  Mam  i 


Moore,  6  N.  T. 

An  agent  cannot  assume  any  position  where 
Ilia  interest  will  be  adverse  to  his  employer. 

1  Para.  Cont  74,  75;  Pretott  y.  (frate,  1 
Pet.  C.  C.  878;  BawT  t.  Wilton,  4  Watta  &S. 
004;  CamvbM  v.  Fa.  L.  Iru.  Oo.  2  Wbort.  68, 
-04;  Nomi  Jpp.  71  Pa.  106;  GwrwVa  App. 
79  Pa.  aW:  Puttm  t.  Wittntr,  SS  N.  T.  813; 
Brightly,  Eg.  g  55,  p.  66;  Walktr  v.  Bf/mondt, 
Z  Swanat  63. 

Mutrt.  Tboa.  W.  Sajidarson  and  Bte- 
T*naon  Borkc,  for  appelleea; 

The  lerma  of  the  copartnership  agreement 
-did  not  lequiie  Armi  to  derote  all  of  hla  time 
to  the  copartneishlp  businesa,  nor  waa  he  pre- 
Tenled  from  conducnog  the  eameor  dmllar  bus- 
inesB  on  hia  own  account. 

Law  T.  Onm,  66  U.  B.  1  Black,  683  (17: 185); 
WhteUr  T.  Bage,  68  U.  S.  1  Wall.  S28  (IT:  648). 

All  agreemenle,  in  order  to  be  executed, 
must  be  certain  and  definite;  thev  must  tie 
■equal  and  fair,  and  they  must  M  dearly 
proved. 

Oriath  T.  Frtderick  Oo.  Bank,  B  GIU  A  J. 
424:  Seymour  ▼.  Ddanty,  8  Cow.  44S;  MO- 
iari  T.  BamiM,  Hart.  Ch.  (Mich.)  878;  CO- 
iwn  T.  TAonipam,  IS  U.  B.  %  Wheat.  SSS  (4: 368). 

The  agreement  must  be  founded  upon  a  val- 
tAble  Gonsideiatlon. 

8  Pom.  Bq.  g  1400;  Minium  v.  Beymow,  4 
768 


Johna.  Cb.  497;  AdmoM  t.  PtrUr.  100  Haaa. 
887;  S»  WAV*  £W.  49  OaL  341. 

The  absence  of  a  plain  and  adequate  remedy 
at  law  afforda  the  only  teat  of  equity  Juriadio- 
tlon. 

viatton  T.  BaHitrland,  7S  U.  a  5  WaU.  74 
(18:  680);  Dade  v.  Irwin,  48  U.  S.  3  How.  SSS 
(11:808);  Parker  f.  Winnipiteogtt  Lakf  Ootim 
S  WooUn  Cb.  67  0.  a2.Bl{ick,54fi  (17:88n; 
BmntU  *.  Butterwrth.  59  U.  S.  11  Bow.  64» 
(18:  8S9);  /met  v.  MeMatUn,  61  U.  S.  90  How. 
9  (16:  son:  N.  T.  v.  Omit.  4  U.  a  4  Dall.  0 
(1:  716):  mmv  Babin.  60  U.  8.  10  How.  278 
(IS:  685):  Wiioht  T.  BUitm,  68  U.  &  1  WaU.'SS 
(17:  607). 

Mr.  Jvttiee  Ftold  delivered  the  opinion  of 
the  court: 

The  first  qneation  to  be  oonsidered  on  the 
appeal  relatea  to  the  effect  to  be  given  to  the 
findings  ot  fact  and  of  law  contained  In  the  re- 
port of  the  special  master.  The  court  below  n- 
fused  to  treat  them  u  presumptively  correct,  so 
as  to  impose  up<»  the  excepting  parties  the  bur- 
den of  uiowbig  enor  in  Uiem.  It  conaldered 
the  caae  as  presented  on  the  pleadings  and 
proofs,  without  reference  to  the  report  to  whidi 
there  waa  accorded  only  the  we^ht  due  to  the 
careful  and  well  considered  opinion  of  a  lawyer 
chosen  bj  the  parties  to  act  as  a  lodge,  with 

nlificallons  to  Justify  the  selection.  What 
weight  waa,  and  In  what  appredable  way 
it  could  aflect  the  Judgment  of  the  cooi^  does 
not  appear. 

A  maaler  In  chaocen  la  anoffleer  appointed 
by  the  coort  to  aaaiat  ft  in  varioua  proceedings 
incidental  to  the  proneas  of  a  cause  berore 
it,  and  ia  naually  employed  to  take  and  state 
accounts,  to  take  and  report  teslimony,  and  to 
perform  such  dudes  as  reqairecomputaliooof 
inlereat,  the  value  of  annnltle^  the  amount  of 
damages  in  pardcolaroaaea,  the  auditing  and 
aacertainlog  of  Ums  upon  proper^  involved, 
and  rimilar  aervicea.  llw  information  which 
he  may  communicate  by  hia  findings  In  sndi 
casea,  upon  the  evidence  preaented  to  him,  ia 
merely  adviaory  to  the  court,  which  it  oiay 
accept  and  act  upon  or  dinegard  In  whole  or 
in  part,  according  lo  its  own  Judgment  aa  to 
theweightof  tbeevidence.  Bcuegv,  OaUaaktr,  „ 
87U.  a20WalL«TO,e80ra8:4&,458]reirf)t-  l' 
iy  T.  OonUxn,  104  U.  8.  430,  424  [96: 600,801]. 
In  practice  it  is  not  usual  for  the  court  lo  reject 


are  taken  to  them  and  brought  lo  ita  attention, 
and,  upon  examination,  the  flsdiags  ore  found 
unsupported  or  defecdve  in  some  essential  psr- 
tlcnlar.  Medthtr  t.  Bonebrakt,  106  U.  a  66 
[27:6541:  TilglmanT.  Proctor,  185  U.  8. 186, 
140  [SI:  604,  6681;  CaOwAon  v.  Mpera,  IS8  V. 
B.  617,  666  [ante,  64T,  662].  It  la  not  within 
the  general  province  of  a  master  to  pan  upon 
all  Ae  iasnes  In  an  equity  caae,  ntv  Is  it  com- 
petent tor  the  court  to  r«er  the  entire  dedrioo 
of  a  caae  to  him  without  the  consent  of  the 
parties.  It  cannot,  of  Its  own  motion,  or  upon 
the  request  of  one  party,  abdicate  ita  duty  to 
determine  by  itsownjoannentthecontroveny 

Eiresented,  and  devolve  Uat  duty  upon  any  ot 
ts  officers.  But  when  the  parties  consent  to 
the  reference  of  a  case  to  a  master  or  other 
officer  to  hear  and  decide  all  the  issues  thnein. 
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and  report  Ui  IflodlngB,  both  of  fact  nd  of 
law,  ftnd  foch  raference  Is  eatered  aa  a  rule  of 
tlio  conit,  the  nu»t«r  Ii  clothed  with  very  dif- 
ferent powers  from  those  which  he  ezerdaet 
upon  ordiDary  reference*,  without  such  coosent; 
•nd  hli  detenninatlons  are  not  aabject  to  be  aet 
«wide  and  dlaregarded  at  the  mere  oiscretion  of 
thecourt.  &  reference,  br  oouKnt  of  partie^ 
of  an  entire  caae  for  ttko  aelermlnatton  of  all 
iM  fsauee,  though  not  itrlcttv  a  aabmlsslon  of 
the  contn>viMay  to  arbltranon— «  proceeding 
which  is  Rovemed  }}j  apodal  mlee— la  a  bud- 
fDfasfoQ  01  the  coDtrorersy  to  a  tribunal  of  the 
parties'  own  Mlecti<a),  to  be  governed  la  it* 
'  «ondact  by  the  ordinary  rules  applicable  to  the 
admlolstratlon  of  justice  In  tribunals  establishr 


and  order  of  the  court,  when  there  ha*  been 


notothwwiae. 

The  lef erenoe  of  a  whole  case  toamaster,  ai 
here,  has  become  in  late  years  a  matter  of  mora 
common  occorrence  than  formerly,  though  it 
has  always  been  within  the  power  of  a  co^  of 


Ifeueomb 

•  V.  Wood,  n  U.  &.  681^  688  [3i:108G,  108^. 
:  By  statnte.  In  nearly  ereiy  Stale,  prorUon  haa 
I  been  made  for  such  references  of  controreraies 
:  at  law.    And  there  is  nothing  In  the  nature  of 
:    the  jHoceeding,  or  In  the  organization  of  a 
coart  of  eqni^,  which  shoija  preclude  a  re- 
sort to  It  tn  controvertiea  iDTolviny  equitable 
condderations.  . 

By  the  consent  In  the  case  at  bar  it  waa  in- 
tended that  the  masEer  should  ezen^  power 
beyond  that  of  a  reporter  of  the  testimooj.  If 
there  had  been  such  a  limitation  of  his  author- 
it?,  there  would  hare  been  no  pnrpoee  in 
adding  to  his  power  "to  hear  the  erideoce"  the 
power  to  "decide  all  die  issues  between  the 
partle*  and  make  his  nport  to  the  court,  sepa- 
rately stating  his  flodinga  of  law  and  of  fact" 
togeuier  with  the  evidence.  To  disr^ard  the 
flodinga  and  treat  the  recNMi  aa  a  men  presen- 
tation of  the  testimony  is  to  defeat,  as  we  con- 
cdre,  the  purpose  cf  the  reference  and  diste- 
md  the  ezpreas  stipulation  of  the  paities. 
We  an,  therefore,  oonstralned  to  bold  that  the 
learned  court  below  fdled  to  give  to  the  flnd- 
IngB  (tf  the  master  the  wdght  to  which  they  were 
entitled,  and  that  they  should  have  been  treated 
as  so  fu  correct  ana  btadins  as  not  u>  be  dis- 
tnrbed.nnless  clearly  in  conflict  with  the  wdEbt 
of  the  eridence  npon  whiidi  thc^  were  made. 
That  there  waa  no  such  conflict  is  manifest 
Upon  newlj  erery  imporiant  particular  relating 
to  the  partnership  between  Arms  and  Eimber- 
ly,  and  lU  business,  there  is  hardly  any  discrep- 
ancy In  the  testimony  of  the  parties.  It  is  only 
as  to  the  drcumstances  under  which  Arms 
obtained  his  loan  from  Fitirbaok.wlth  which  he 
narchased  the  shares  in  the  Grand  Central  Hin- 
mc  Company,  that  there  iaany  serions  dispute; 
and  as  that  transaction  Is  viewed— as  the  aot  of 
a  partner  or  agent  of  the  Ann,  or  as  the  act  of 
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the  individual  without  regard  to  such  partnet- 
ahip— the  concludoD  is  reached  as  to  bis  liabll- 
1^  to  account  for  them.  If  the  findings  are 
tiAeo  as  correct — there  not  being  suffldeot  evi- 
dence to  justify  a  disregard  of  them— there  is  an 
end  to  the  contioveray.  for  Id  accordanee  with 
tbem  the  Arm  had  an  Interest  in  the  shaiee  pur- 
chased, and  the  complalnantan  equitable  tight  ,aai 
to  bis  proportion  npcm  Its  dissolution.  iozej 

But  iDdependeotly  of  the  flndlngs,  the  facts, 
which  are  undisputed  or  suBlained  by  a  great 
preponderance  ot  evidence,  must,  we  thiuk, 
lead  to  the  same  condoBlon.  As  already  stated. 
Arms  made  two  vidts  to  Arizona  on  the  bndness 
of  the  partnership,  which  consisted  prlndpally 
In  tbe  purchase  and  sale  tf  mining  properties, 
and  whilst  there  ou  both  occasions  be  vldted  and 
examined  the  Qraod  Central  Mine,  taking  long 
trips  for  that  purpose,  accompanied  on  one  of 
them  by  an  experienoed  expert,  and  thus  ascer- 
tained the  great  value  of  the  property.  The 
expenses  incurred  for  himself  on  both  trips  and 
for  the  expert  were  charged  to  and  pdd  by  the 
firm.  On  one  of  these  vldts  he  met  Gage  and 
Witherell,  who  hdd  certain  shares  In  Ibe  com- 
pany owning  that  mine,  which  they  desired  to 
sdL  UpouTiIs  return  north  in  October.  1879. 
he  informed  Eimberly  of  the  shares  thus  held, 
and  advised  their  purchase.  How  the  neces- 
sary means  for  that  purpose  could  be  raised  was 
then  discussed  between  them,  Eimberly  ex- 
pressing a  willingness  to  act  upon  the  Judgment 
of  Arms  and  furnish  bis  portion  of  the  money. 
Arms  mentioned  that  lie  bad  a  friend  In  Chi- 
cago by  the  name  of  Fdrbank,  a  man  of  great 
WMlth,  whom  he  Qiougbt  he  could  inlereat  in 
the  purchase  and  induce  to  advance  the  money. 
After  this  consultation  Arms  went  to  Chicago 
and  there  succeeded  in  making  an  arrangement 
with  Falrbank,  by  which  the  latter  was  w  fur- 
nish the  moDoy  to  purchase  the  shares  held  by 
Oage  and  Wltberell.  The  arraogement  pro- 
vli^  that  from  the  moneys  first  Mceived  from 
the  sale  or  operation  of  the  mine  Falrbank 
should  berdmbutsed  his  advances,  and  that  the 
sum  or  interest  remaining  should  be  equally 
divided;  but  in  case  the  Investment  proved  a 
failure,  he  should  be  paid  one  half  of  his  ad- 
vances. Arms  then  returned  to  Totingstown, 
in  Ohio,  and,  October  18,  telegraphed  Kimber' 
ly  who  WBsat  Sharon,  tn  Pennsylvania,  inquir- 
ing where  he  could  meet  hfm,  Eimberly 
replied  that  he  would  leave  for  Toungstown 
that  afternoon,  and  did  so,  jdoing  Arms  at  that 
place.  Oage  had  previoudy  been  there,  and 
Kimberiy,  on  his  arrival,  Immedlatdy  Inquired 
for  him,  evidently  desirous  of  seeing  him  r»- 
specting  the  proposed  purchase  of  Shares  held  by  [SXTJ 
hlra  and  Wltberell;  for  it  is  not  suggested  Uiat 
Gage  had  any  other  boalneas  than  the  ssle  of 
the  shares,  with  either  member  of  the  Arm. 
Arms  idd  Eimberly  that  Gage  had  left  that 
morning  or  that  day,  and  then  Informed  him 
of  the  arrangement  with  Falrbank,  Including 
the  agreement  to  refund  one  half  the  advances 
In  case  the  Investment  proved  a  f  allore.  To  this 
srrangement  Elmberlv  assented.  Arms  fur- 
ther wld  that  there  might  be  some  mlsunder- 
Blandlog  with  Fdrbank,  and  be  wished  to 
know  if.  In  that  event,  Eimberly  would  raise 
the  necessary  funds  to  make  the  purchase, 
mentioning  from  forty  to  fifty  thousand  dollars. 
Eimberiy  assured  him  that  he  would  if  Arms 
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thougbt  It  ftdTlaabIa,  Out  U,  Out  Uia  ptopertr 
was  worth  thomoiUT.  Soon  Bftemida  Armi 
went  to  Ariiotut  and  porchued  bom  Qbks  and 
WitbereU  S35  diHM  bi  tbe  Onwd  Cmtni  Min- 
ing Company.  Hmj  alio  gave  him  a  boooBof 
forty  adaUimul  ahorai,  whiisb  tbey  had  axTeed 
lo  do  In  caae  tbo  pnicbaM  waa  mada.  Anna 
alM  effected  apuroLaae  of  teveo^-foar  iharea 
from  otber  paitiea.  AD  theae  puichaaea  were 
mada  wUlit  the  partnenblp  between  Arma  and 
Elmberly   continued   aa   originaUj    fwmed. 


4,  IwO.  Under  theae  drcamstaoces,  the  pur- 
cbaae  muat  be  deemed  to  bare  been  madelntbe 
lotereu  of  the  paitDenblp.  One  Dx-mber  of  a 
partDerahip  In  a  particular  budneaa  cannot  to- 
crelly  enjiage  on  bla  owo  accouol  lo  auch  bud- 
neaa  and  kwp  hla  eaminga  (o  himself.  Soch 
conduct  would  loevltabl;  lead  lo  groas  abtues, 
tcroptloK  ooe  partner  to  apply  lo  bis  own  uae 

Srofltable  adventoraa  and  to  tnro  over  to  the 
rm  thoM  which  were  failurea.  The  law  ex- 
acts good  faith  and  fair  desUng  between  part- 
Den,  to  the  exclusion  of  all  arrangements 
which  cnold  poasfbly  affect  Injuriously  the 
profits  of  the  conoem.  Anna  was  not  merely 
a  partner  of  Elmberly;  he  was  the  agent  of  the 
firm  for  the  tranaacUon  of  ita  btukieai^  and  as 
such  waa  allowed  a  aalaiy  beyond  tbe  loterest 


■peels  with  a  double  trust,  both  of  which  im- 
posed upoD  him  the  utmost  good  faith  in  his 
rzsai  dealings,  lotliatbemiKhtneTerdnk  the  Interest 
[BXSJ  of  thefirm  into  that  of  himself  alooe.  Whatever 
be  may  hato  obtained  in  dtsreswd  of  such  trust 
a  court  of  equity  will  lay  holdof  and  subject  to 
iho benefit^ the partnenhip.  Jfeltbert^opeo 
fraud  nor  concealed  deception,  dot  by  any  con- 
tri*aDce  masking  his  actual  relations  to  tbe 
firm,  can  a  member  of  tt,  or  an  agent  of  it,  be 
permitted  to  hold  to  his  own  use  acquisltiaas 
made  in  disregard  of  theae  relations,  either  as 
partner  or  agent  In  this  statement  of  tbtdr 
duties  we  are  repeating  doctrines  of  common 
knowledge,  wMdi  will  be  found  fully  set  forth 
and  Hlus&ated  in  approved  treatises  on  part- 


a  partoership  could  not  during  ita  existence, 
wfihont  the  knowledge  of  hla  copartners,  take 
a  renewal  ofalease  torhlsownbenefltofprem- 
laea  leased  by  the  flrm,  upon  which  it  had  mads 
Talnable  imiooTementa  and  enhanced  thdr 
rental  raluQ,  althou^  the  term  of  the  renewed 
lease  did  not  begin  until  thetenclnatian  of  the 
partnership.  And  in  giving  Ita  dedsioD,  the 
court  ssitl:  "The  relation  of  parbiers  with 
each  other  is  one  of  tmst  and  confldeooe. 
Eadi  Is  general  agent  of  the  Arm  and  Is  bound 
to  act  in  entire  good  faith  to  the  other.  The 
functions,  ri^ts  and  duties  of  partoen  In  a 
great  measure  oomprehend  those  both  of  trus- 
tees and  agents;  and  the  general  nika  of  law 
applicable  to  such  characters  are  applicable  to 
them.  Ndtherpartnercan.ln  thebuslnesaaDd 
affaiis  of  tbe  Ann,  clandestinely  stipulate  for  a 
private  advantage  to  bimseU.  He  can  ndther 
sell  new  boy  fr^  the  firm  at  a  concealed  profit 
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tbe  benefit  of  tbe  Ann.  These  principles  are 
elementary."  See  Story,  Parto.  g§  174-178; 
Btwy.  Agency,  g  311. 


of  March,  1880,  the  day  following  the  dlssol» 
tion  of  (he  partasrshlp,  In  an  instrument  ex- 
ecuted by  Arms,  agreeing  (o  convey  to  Elm- 
berly, on  demand  the  undivided  ooe  half 
interest  which  he.  Arms,  bad  In  mining  landa 
or  cUms,  or  stocks  in  mining  iotereats.ordaima 
in  the  Twitory  of  Arizona,  purchased  or  lo- 
cated by  htm  prior  to  Januair  1, 1880,  he  ex- 
cepted the  interest  claimed  by  Um  Id  the  Orend 
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teiest  should  betor 

lostrumeot  was d.  . , ._  _    .,    _. 

kent  it  in  his  poesesdon  until  some  time  in  the 


DienM  ciaimea  uy  dud  id  uib  ucsoo 
Ding  Company,  atating  that  said  in- 
d  betonK  to  him  absolutely.  That 
was  deflTered  by  Anns  to  OhI,wfao 


any  knowledge  of  It  until  Uien. 
So  soon  OS  he  saw  It.  after  consultatioD  with 
cauDsel,  be  wrote  and  mailed  to  Arms  a  letter 
under  date  of  July  23, 1880,  notifying  bim  OaA 
he  would  notcoDBBnttobls  holding  the  intereat 
In  the  Grand  Oentiai  Mining  Company  as  hia 
own  property,  and  atating  that  ihe  said  interest 
belooged  to  them  Jdotly,  and  that  he  Elmber- 
ly, would  have  half  of  it  if  be  waa  compelled  lo 
obtain  itby  legal  proceedings,  Though  it  is 
not  shown  that  Arms  reoeiTed  tbe  letter,  yet, 
as  it  waa  mailed  to  bis  poetofllce  address  in 
TouogMown,  Ohio,  the  presnmpllon  is  that  he 


ment  In  the  inatruaient  as  to  Arms'  alleged  sole 
Inleoest  In  theQrand  Central  lUDingCtmipaDy, 
bat  on  the  contraiy  repudiated  it  ao  soon  aa  it 
was  brooflbt  lo  his  knowledge 

Tbe  feet  that  the  transaction  wiUi  lUrbaok 
sudUe  purchase  of  the  sbaica  were  made  in 
tbe  name  of  Arma  alone,  does  not  affect  the 
question.  All  the  pnrchases  for  Amu  and 
Klmberlr  were  made  in  hla  name  alone  or  In 
that  of  OhI.  Not  one  was  made  In  the  firm 
name  of  Arma  &  Elmberly.  Nor  doea  It  niako 
any  difference  that  no  mcmey  was  advanced  br 
^nberly  for  tbe  purchaae^  None  was  aa- 
vanced  l!y  Arms;  the  moner  was  raised  by  a 
loan  which  Arms  n^otlatea  upon  conditions 
that  proved  profitable  to  tbe  lender  as  wall  as 
to  himself,  and  of  course  to  his  partner. 

The  case  of  BlutB  v.  Fbm,  114  C.  B.  SS9  hW: 
IMQ,  does  not  seem  to  us  to  have  anybearing 
on  Uie  subject  under  conslderaUoiL  Then  the 
question  wss  whether  a  memba  of  a  ndnfng 
parMwaUp,  that  Is,  a  partnership  formed  for 
the  derelopment  and  worktog  of  a  mine,  oould 
acquire  the  shares  of  an  aaaodate  without  tbe 
kDOwledgeottbeotberassociatea  and  bold  them 
on  bis  OWD  account;  and  the  conn  held  that  it 
was  lawful  for  him  to  do  so.  IBnlng  partner 
eblpa  or  ossodsttons,  whlUt  goTemedtqr  many  |BWkJ 
rules  relatlDg  to  otdtnary  partnerships,  have 
•omf  rules  peculiar  lotbemselvea.  One  of  such 
rules  is  that  a  member  may  convey  his  Interest 
or  shares  to  another  person  wltbout  dissolving 
the  partnenblp,  and  thus  bring  Into  It  a  new 
member  wilbout  tbe  consent  of  his  aasooiatesi 
and  may  pmchase  intereats  in  the  same  or  in 
other  ndnea  for  hla  own  ben^t  without  bdng 
U9II.S. 
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bankrupt^  depends  entirely  upon  the  proviB' 
lona  of  lbs  Act  of  CongnM  eatabltablog  the 
■TBleoi  of  benkruptcj. 


Mmer  v.  DeiMS.  103  U.  8.  SOI  (SQ-.SB^. 

A.  state  court  bas  JurisdlctloD  of  an  action 
by  aa  aariguee  in  bankruph^  to  tecMver  a 
debt  due  the  banknipt. 

JHiWw  T.  SorroMn,  72  N.  T.  1B9. 

A  stata  court  haa  Jorfsdiction  of  an  action  br 
an  aasfgnee  In  bankruptcy  to  recover  proper^ 
conveyed  br  the  bankrupt  In  frand  of  blscred- 
fton. 

Barton  t.  Oeiltr.  108  U.  8.  181  (87:687)! 
Olcott  V.  Miulecm.  78  N.  T.  228. 

Tbla  court  baa  Inriadictlon  orer  the  «tat« 
lodf  ment  t^  vrlt  m  error. 

ffBrim  T.  Wdd,  93  U.  S.  81  (38:075)',  Snarm 
T.  Dmle.  108  U.  S.  686  &6:m);  Faetort  A  T. 
Su.  &,  V.  MurpAy.  Ill  XT.  8.  788  (88:082); 
am  V.  mtrding,  107  tJ.  S.  681  (87:498);  Palmer 
T.  ftMaey.  US  "■  8.  06  (80:8B8);  WintAaUr  ▼. 
SmtkOl,  lie  U.  8.  4C!0  (80:462);  .^«nAin«  v.  Th. 
Urnationat  Bank,  127  U.  B.  484  (ante,  Ifll); 
JToce  7.  WaU,  48  n.  S.  7  How.  278  (12:0981; 
Ptekv,  Jmntti.  48  IT.  B.  7  How.  612  (12:841); 
BuA  T.  Penm,  OB  U.  B.  IB  How.  88  (15:878). 

The  aaslgnee  takes  oely  such  righ^  as  the 
bankrupt  had  at  the  date  of  his  bankruptcy, 
and  [i  estopped  to  assert  any  claim  of  title 
where  the  bankrupt  himself  would  be  estopped 
to  assert  such  claim, 

DoMtd&m  T.  FaneOi,  98  D.  B.  684  (38:995); 
DvOUy  T.  Eattm,  101  U.  S.  09  {86:668);  Teal- 
M«»v.  JIT.  0.  Sat.  Intt.  9S  U.  8.  766  (34:690>; 
FVrtart.  Lauor,  109  U.  8.  86  (37:863);  Warrm 
V.  Moods,  183  V.  S.  186  (80:1109). 

The  erldeoce  should  be  conflncd  stflctly  to 
the  allega^ns  of  the  facta. 

BUoTM  T.  Bjm,  48  it.  S.  7  How.  819,  689 
(18:928.  938);  Mtxfft  t.  Qreent,  SO  U.  S.  19 
How.  S9  (16:638);  Beaubien  y.  BeaubUn,  64  C 
8.  38  How.  100,  808  (16:484.  488);  Ifoomm  t. 
Lee,  67  U.  S.  8  Black,  508  (17:881). 

A  party  is  not  allowed  to  state  one  case  by 
bis  bill  or  answer  and  make  out  a  different  one 
on  prool 

JPalton  T.  Tas/tor.  48  U.  8.  7  How.  169  {13: 
649);  Vaorhea  v.  Bonetteti.  88  U.  B.  16  Wall 
89(81:870);  jDAnumT.  i^volxidii,  18  Helsk,  270; 
Furntan  v.  2f<>rth  4  BazL  29S. 

A  debt  barred  by  tbe  Statute  of  LlmltatlODl 
Is  not  provable  in  bankruptcy. 

Be  Bay.  8  Ben.  S7-8;  Be  On-nuaU,  9  Blatchf. 
114;  Se  KingOey.  1  Lowell,  216. 


setting  aside  a  fraudulent  < 

Walt,  Frand.  Conv  ~~ 

MeOee,  81  Mln.  148; 


77. -fO; 


660. 

The  Supreme  Comt  of  Tennessee  erred  in 
making  Its  decision,  and  in  averraling  the  ex- 
ceptions. 

Smithy.  Of«w,8Hnmph.  118,  121-138;  Bar- 
km  V.  fiH/-.  48nced,  121, 138-124;  Nteholtu  r. 
Ward,l  Head,  888;  BickeCUy.MeOiUtv,TRaik. 
712;  White  t.  Betiit,  9  Hdsk.  647;  iWto'ns  t, 
Arfans,  1  Tenn.  Cb.  687,  S1S-H7. 


o 
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conve^red  the  propeit^r  and  hu  parted  wllii  U* 
dorolnim  over  It,  are  not  admbslble  In  evi- 
dence agalnat  bta  grantee. 

Trotter  r.  Wdtion,  9  HomiA.  OOti  ITeal  t. 
TMm,  1  Head.  640,  Tanu  t.  BoHlh,  2  Helek. 
M3,  858. 

Marriase  b  a  valuable  condderatlon. 

PraHt  V.  Wilten,  108  U.  8.  32  (36:880);  Fhek 
T.  OarmicJUul.  9  Tag.  826;  MHUy.  Bainm,  8 
Head,8sa.  ^ 

The  Mttlement  was  a  proper  one,  and  mado 
for  a  valuable  oooeideraHcsi.  aod  so  creditor 
was  delraoded. 

TUtanr  &  Banard,  Tnuta  A  Trueteea,  8 ; 
Feny,  Tnuts,  {1888,  8S9;  JTocm  v.  Scott, 00  IT. 
S.  B  How.  IM  08:103);  64  U.  S.  IS  How.  868 
(MiUQhyicAoUT.  Ealon,91T!.a.  71S  (2S:2S4). 

Amitmajbe  brought  to  enforce  the  trust 
verbally  agreed  npon,  making  proof  of  the  fact 
of  the  agreement. 

JfeQunmonv.  IWOt,  8  Bneed,  349;  MeLtOan 
V.  MelMin.  SHead,  68S;  Nichoti  t.  Cbte,  SHead, 
aiiButUr  V.  BulMge,  It  Coldw. 4. 

Deeds  (tf  convOTanoe  aa  between  tbe  parties 
Dpeiate  whetbei  tbey  an  registered  or  sot 

Sag»^.  Jfe0wtf«,8Teig.  93;  Owm  v.  Owm, 
6  Humph.  802;  Oreen  v.  QoMfaK,  1  Ooldw.  404. 
419;  BtMBorty.  Piatt,  101  U.  B.  7S1  (20:816). 

A  frandulent  conveyance  of  property  Is  gooA 


If  Robert  JUcKenna  bad  hod  control  of  the 
property,  and  had  received  the  renta  and  prof- 
ita  of  It,  nicb  facts  would  not  have  constituted 
a  fraud  against  his  creditors,  Dor  have  sub- 
jected the  property  or  its  proceeds  or  income 
to  their  demands  or  daima. 

Aldridgt  v.  Muirtuad,  101  U.  8.  897  (25; 
1018);  BamHUm  v.  BUhap.  8  Tetg.  88;  AiM- 
rein  V.  Baldmn,  3  Humph.  4T8;  Adam*  v.  Cot- 
iUr.  123  n.  8.  383  (80:1207);  Adamt  v.  Adanu, 
88  U.  8.  ai  Wall.  IBS  (2»:504). 

No  formal  delivery  of  a  deed  is  necessarj, 

Farrar  v.  Britb/ei,  0  Humph,  411. 

Delivery  of  a  deed  may  be  Inferred  from  dr- 


Thompton  v.  Joiie$,  1  Head,  674;  Oorleg  v, 
Obrhv,  3  Coldw.  G30;  McShoen  v.  Troatl,  1 
Sneed,  180:  Saunderi  v.  BarrU,  I  Head,  18S; 
Jffiehel  V,  ItMidson  Oa.  8  Tenn.  Cb.  547. 

No  order  of  removal  in  the  state  court  waa 
neceasaiy,  but  the  cause  was  removed  by  the 
mere  fact  of  filing  Uie  petltioD  and  givins  tbe 
bond,  and  the  accepting  the  petitioo  and  the 
approving  of  tbe  btuid  by  tbe  state  court. 

iUk  V.  Union  Poe.  k  Oo.  9  Blatchf.  863; 
SatOt  V.  Ohieago  R  1.  dt  P.  R  Co.  0  Blstchf. 
100;  0»B00d  V.  CAieago,  D.  A  V.  B.  Oo.  6  Biss. 
830:  Oawtor  v.  Seott,  4  TUB.  242:  Bwiinglon, 
a  k  A  Jf.  ROa.  V.  I>«Bn,  122  U.  8.  516.  517 
(80:1160). 

In  order  to  prevent  the  operation  of  the  Stat- 
ute of  UmltaUon*  because  of  tbe  frsudnlent 
concealment  of  tbe  cause  of  action,  tbe  bill 
mast  set  out  specifically  the  tact  of  conceal- 
ment, and  the  manner  In  which  it  was  effected ; 
and  Oie  alleKBtloua  must  be  cetablisbed  by  the 
proof, 

Moorer.  Orem.tOV.B.  IB  How.  69(10:588); 
Ai^v.  6ii)e«r„88U.  8.  21  Wall.  842(22:886); 
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Wood T.  CbfTMiite-,  101  U.  S.  ISO  (35:807)iJfov 
eantOe  Sat.  Bank  ▼.  Oarponior.  101  U.  B. 
867  (35:815):  Wood,  Limitation*,  §275:  Bettn 
T.  Xhughnig,  1  Teig.  223. 

Tbe  deed  of  Robert  HcEemia  to  Boae,  with 
the  covenants  of  idain  in  fee,  good  right  to 


and  audi  estoppel  is  equally  eOectual  against 
his  asslfiiee  in  bankniiM^. 

Htndenon  v.  Overton,  3  T«K  898;  Sutont 
T.  ITAteinM,  IHelsfc.  680;iI(iimT.  J0Ans0n.fr 
Bebk,  809;  JfMnvil  v.  Vanet,  6  Baxt  118; 
BuMh  V,  Ferton,  OB  IT.  &  18  Bow.  8S 
(15:278). 

Mettrt.  C.  W.  H«tMlf  and  &  P.  W»lkMv 
for  defendants  in  error: 

The  aarignee  alone  Is  authotiied  to  file  a. 
*'"'  to  set  aside  fraudulent  conveyances  of 


TWmAIs  V 

MTV ,. 

lucb  suit  may  be  brought  by  the  assignea- 
In  the  stale  conrt. 

Qooftrieh  v.  Wilxm,  119  Han.  429;  Oonfc  v. 
Eaino,  8  Fed.  Rep.  88;  Barton  v.  OeiUr.  9- 
Lea,  8B6;  Bame  v.  Bamt,  106  U.  a  1«  (27:087)^ 
Olcott  V.  Macl»cm,mH.  Y.  228. 

In  the  case  at  bar  the  dedsioo  of  the  s(al» 
court  was  not  agalnat  the  title  of  the  assigned 

Barton  v.  OeOer,  108  U.  8.  161  g7:687);  Foe- 


843);  ffBrita  v.    WOO,  93  U.  8.  81  (88:fl76)v 
JenUn*  v.  Inietnatioaai  Bank,  137  TJ.  8.  vU 
{flmU,  IBB). 
False  recitals  are  the  strongest  evidence  of 

OOAi  V.  Thompton,  7  Humph.  179;  MeOrailjr 
v.  ffoMbok  4Bait.  I. 

Tbe  vital  question  Is,  olmiys,  the  good  faith- 
of  the  transaction. 

Uovd  T.  fSdton,  91  C.S.479-485  (98:888, 9K\v 

ma  V.  aifton.  101  U.  8.  220  (2D«)e). 

What  evidence  will  make  out  a  case  of  de- 
livery has  been  several  tlm«  oonsidered  by- 
thls  court. 

Tou.ng»T.  O^tObtav,  70D.8.  8  WaU.  836  (ISe 
263);  Pormdet  T.  Simpoon.  73  U.  B.  G  WaU.  81 
(18:642);  0outd  V.  Bav.  94  U.  8.  406  (34'JS2l:  , 
CUAmm  Oo.  t.  Am.  Btntgrant  Oo.  MU.  8.  120- 
(28:826):  V.8.T.U  Baron,  60  U.  8. 19  How. 
7S  (15:02(9;  CbMUf  V.  ZoiV,  104  U.  8.880(86:   1 


JA*.  /tutfiM  Raid  ddlvered  On  opfaiion  of 
the  court:  . 

This  was  a  suit  by  as  andgnee  is  bankmptcj' 
to  set  aaidecertalnconveyancesof  the  bankrupt    ' 
and  of  others  under  his  direction,  upon  tb»  , 
ground  that  they  were  made  to  detnod  hi* 
creditors.    It  was  camnWDOed  In  one  of  tbft 
Courts  of  Tennessee.    The  facta  n^oa  whtdilt 
is  fotiDded.  briefly  stated,  are  aa  followa:  b 
August,  1878,  Robert  HcEenna,  a  reddest  of 
that  State,  one  of  the  defendants  below,  filed    : 
his  petition  in  bankruptcy  in  tbe  District  Conrt 
for  tbe  Western  District  (H  TesoesMe,  and  was, 
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Id  Horember,  1678,  adjiidged  %  banbnpL  In 
I>e:«mber  foilowlDg,  Osnar  Woodbridgs  wai 
»ppoliited  bis  aasignee.  and  •  deed  of  aaalgiw 
ment  was  made  to  blm  of  the  proper^  and 
effects  of  the  biDkrupt. 

Id  H17  1680,  the  assiffDee  Jled  a  bfll  In  the 
Cbaocerr  Court  of  ShelBy  County,  Tennessee, 
BgaiDst  uie  baokrupt  and  his  lofant  dauzbler, 
Uaud  HcEenoft,  to  set  aside,  as  fraudulent 
and  void,  certain  coaTeysncw  of  about  mo 
hundTed  acres  of  land  In  that  county;  one  eie- 
cuted  b;  tbe  bankrupt,  Robert  HcEenna,  dated 
Febnutiy  10, 1878,  to  Bolomou  Rose,  for  the 
alleged  coDsidenition  of  $8,000;  one  executed 
by  Rose  on  tbe  same  dav  for  tbe  like  consider- 
anoD  to  Mrs.  John  Eukup,  of  Kentucky,  a 
abler  of  HcEenna;  and  one  executed  by  Mrs. 
Eirkup,  August  1, 1876,  to  Hcs.  Anna  HcEen- 
na, wife  ot  tbe  bankrupt,  and  her  three  child- 
ren, for  the  alleged  connderation  of  tfi.OOO. 
Of  these  ciaotees,  Maud  HcEenna  was  theonly 
one  sormingwheDtheUll  was  filed.  Helcalf 
and  Walker  were  also  made  defendants  be- 
cause Onej  claimed  a  lien  npoo  tbe  premises, 
whldi  bad  been  adjudged  In  tbeir  faror  In  an- 
ottacx  suit.  Woodbridge,  Uie  assignee,  having 
died,  the  autt  was  renved  In  tbe  name  of  J. 
Lawrence  Simpson,  who  had  been  appointed 
asdniee  in  place  of  the  deoeaaed.  Afterwards 
[B06J  the  defendant  Bobert  UcEeonaflled  an  answer 
to  the  complaint,  denying  that  the 
were  fraudulent  and  void,  and  1 
the  object  of  them  was  to  effect  a 
the  land  upon  Us  wife  and  children,  and  that 
his  flnandal  ccmdltion  at  the  time  was  such  as 
lorendertt  legal  and  proper  for  him  to  do  so, 
as  be  had  no  SeblA.  Robert  HcEenna  having 
been  appointed  Euatdian  of  Uaud  McEenna, 
an  anawn  was  filed  by  htm,  as  socb  guardian, 
tor  her,  in  wblch  sabslantlBlly  the  same  mat- 
ten  of  defense  were  set  np.  The  defendants 
Metcalf  and  Walker  filed  an  answer  and  also  a 
crosstjlll,  asserting  tbeir  lien  on  the  premises. 
Proofs  wen  then  taken,  from  which  it  ap- 
peared Out  no  mont^  conuderatlon  ever  passed 
between  the  sartles  to  tlw  several  conveyances 
mentioned;  that  Bolomoa  Hose,  grantor  to 
Hts.  Eirkup,  never  saw  her,  and  did  not  re- 
member anything  about  the  transaction,  except 
that  HcEenna  came  to  his  office  and  ssked  him 
to  go  to  tbe  court  house  and  make  the  convey- 
anoei  and  that  the  deed  of  Hia.  Etrkop,  dated 
August  1,  1870,  was  acknowledged  July  18, 
1878,  one  month  before  HcEenna's  bankruptcy, 
and  was  not  registered  until  January  15, 18711, 
six  months  afterwards.  The  court  held  that 
the  cooveyaocee  were  voluntary  and  fraudu- 
lent, and  made  to  hinder,  delay  and  d^raud 
the  creditors  of  the  bukrupt.  HcEenna',  and 
further,  that  the  convmnces  were  Inoperative 
a  create  an  estate  in  the  wife  and  children  of 


imtil  after  the  adludicatloii  of  the  bankruptcy 
of  HcEenna.  It  vras  also  held  that  the  do- 
fendanu  Hetcalf  and  Walker  were  mtitled  to 
the  Hen  aiierted  by  them.  A  decree  wai 
cordlngly  entered  In  favor  <a  the  oomplaiL_^ 
adjudging  that  the  title  to  the  land  was  Id  him 
•a  aangpee,  aod  Out  neltber  the  defendant 
Robert  If  cKcoim  nor  Hand  McEmna  had  any 
title  thereto,  and  ordering  that  tbe  complainant 
recover  tbe  land  and  possession  thereof;  and 
188  U.S. 


OnappesI 

to  the  supreme  court  of  the  Slate  a  decree  was 
entered  lltere.  In  substance,  and  almost  In  iden- 
tical language.  In  effect  affirming  the  decree 
appealed  from.  To  review  this  tatter  decree 
the  case  is  bronslit  here  on  writ  of  error  by 
Robert  and  Uaud  HcEenna.  The  def  eodanis 
Id  eiTor  now  move  to  dismiss  the  writ  on  tbe 
ground  that  this  court  has  no  JurlsdictioD  to 
review  tbnt  decree. 
Bectlon  709  of  the  Revised  Statutes  pdnta 
It  the  cases  in  which  the  judgment  or  decree 
of  the  highest  court  of  a  SUte,  In  which  a  de- 
cision could  be  bad,  may  be  reviewed  by  the 
Supreme  Court  of  tbe  United  States.  It  pro> 
vides  for  such  review  in  three  nltinnnfi  of  cases: 
jlrst,  where  is  drawn  in  qnestJoD  the  valldift  of 
a  treaty  or  statute  of,  or  an  authority  ezeroted 
nnder,  tbe  United  Stales,  and  the  decision  la 
against  Its  validity;  teeond,  where  is  drawn  In 

Siestlon  tbe  vBli<u^  ot  a  Statute  of,  or  an  au- 
ority  exercised  under,  any  State,  on  the 
ground  of  its  belns  repugnant  to  the  Oonstltn- 
Uon,  Treaties,  or  Laws  of  tbe  United  States, 
and  the  decision  is  in  favor  of  its  validity; 
third,  where  any  title,  ri^t,  privilue,  or  im- 


authority  exercised  onior,  Q»  United  Staks, 
and  tlte  decision  is  against  the  title,  right,  privi- 
lege, or  immunity  specially  set  up  or  claimed 
^  dther  party  nndei  such  ConsUtutioo,  Treaty, 
Statute,  commlsdon,  or  auUuvity. 

In  ndther  of  the  clauses  menooned  Is  there 
any  provision  wbich  covers  the  present  cas& 
It  Is  true,  by  lecUon  4973  of  the  Revised  Stat- 
utes tbe  Jurisdiction  of  the  District  Courts  of 
the  United  Slates,  as  courts  of  bankrupt^^,  ex- 
tends to  all  cases  and  controversies  amug  be- 
tween the  bankrupt  and  any  creditor  or  credit- 
oia  who  may  claim  any  debt  or  demand  under 
the  bankruptcy,  and  to  the  collection  of  the 
assets  of  the  bankrupt,  and,  indeed,  to  all  acts, 
mattei*.  or  things  to  be  doue  under  and  In  vir- 
tue ot  the  benkrupt(7,  until  the  final  dlstrlbn- 
tioD  and  setUcmeut  of  im  estate,  and  the  cloee 
of  tbe  proceedings  in  bankruptcy.  Under 
these  proviaiona  tbe  assignee  might  undoubted- 
ly have  brought  suit  to  set  aside  the  convey- 
ances In  qnesuon  in  the  District  Court  of  tn» 
United  Stales  for  the  dIstrlcL  Had  be  done 
so,  this  court  would  have  had  Jurisdiction  to 
review  its  decree;  but  he  was  not  precluded 
from  proceeding  in  tbe  stsle  court  to  set  aside- 
the  alleged  fraudulent  conveyances.  And 
when  he  resorted  to  that  court,  and  no  question 
was  raised  as  to  bis  power  under  tbe  Acts  of 
Congress,  ot  the  rigntr  vested  In  him  ss  as- 
signee, the  proceedings  Wt-Tftgovemed,  and  tbe 
judgment  of  the  court  upon  the  validity  ot  the 
camveyances  was  subject  to  review,  in  the  ssma 
maimer  and  to  tbe  same  extent  as  proceedinga 
of  a  rimQar  character  bv  a  creditor  to  set  aside 
conveyances  In  fraud  of  his  rights  by  a  debtor. 
aiennv  v.  Xatwdm,  08  U.  S.^  [%:  48],  am) 

n^tSs  V.  wooditMd,  loa  u.  s.  ia  [26:  sm], 

were  cases  commenced  tn  the  CHrcult  Court  of 
the  United  Staico;  and  Bartim  v.  0«aer.  10» 
U.  a  181  [97:  6671,  vras  commenced  in  a  stale 
court  See  alio  aark  v.  Euino,  9  Bias.  440: 
OUott  V.  Maekan.  78  H.  T.  228:  and  AmMA 
V.  WiUon.  110  Mass.  4U.    In  the  pioceedliig* 

zed  by  Googfe 


OvrmMMM  Court  ov  tki  Uxmb  S»th. 


in  tbe  ilate  court  no  decision  wu  made  axalnit 
tbe  nHdltr  of  tnr  itatute  of,  or  aathorlfy  ex- 
ndwdiiDaer,  the  United  Btotes,  or  agsloatauj 
title,  Ti^ti  piiTUege,  or  tmmniutj  cLumed  un- 
der tbe  CJonstltuUon  o(  tbe  Unltea  Stelea  or  anr 
•tatnlfl  Iltereof.  No  queetlon,  indeed,  aroae 
under  tbe  action  of  Ibc  stale  court  wblcb  could 
bring  Its  dedaion  witbio  tbe  prorialone  of  mo- 
Uon  7W  of  tbe  Rertoed  Statutes. 

Tbe  MTerel  cases  to  wbich  our  atteotlOD  U 
called,  ai  being  In  enpposed  conflict  witb  tbla 
yitm,  hare  no  bearing  upon  tbe  queatlom  In- 
Tolved.  In  ffBrim  v.  WOd,  02  U.  S.  Bl  [3S: 
STS],  tbe  questtoD  arose  whetber  under  tbe 
BaDKni[d  Act  tbe  District  Court  of  tbe  United 
States  bad  sulboritj  to  make  tbe  order  In- 
volved, and  the  decision  of  tbe  blghest  state 
court  was  against  tbe  autbori^;  ana  tbat  was 
t»iai  i,cu  utrScieot  to  sustain  tbe  lederal  jurisdic- 
tion. In  FaOon  7n*.  Of.  T.  MurpAg,  111  U. 
S.  788  [38: 1182],  tbe  effect  to  be  given  to  a  sale 
of  propert;  under  an  order  of  tbe  district  court 
In  bankruptcy  was  Id  question,  the  autborit; 
of  tbe  court  to  direct  a  sale  free  from  Iccum- 
brences  being  denied.  Jenkini  v.  InUmntion^ 
Bank  of  Chioago.  127  D.  8.  48*  (onto.  188],  in- 
volved a  question  as  to  tbe  autboritj  of  tbe  as- 
signee Id  bankruptcy  to  institute  a  suit  loucb- 
Ing  any  property  or  ligbts  of  property  vested 
in  nlni  after  the  expiration  of  two  years  from 
Ibe  time  wben  tbe  cause  of  action  accrued. 

The  decision  of  tbe  state  court  as  to  wbat 
sbould  In  (leeincd  a  fmudulcnt  conveyance 
does  not  present  any  federal  questJon,  nor  does 
(be  application  by  Ibe  court  of  the  evidence  in 
reaching  tbat  decision  raise  one. 

We  arc  of  opinion,  therefore,  that  this  court 
has  no  ]urisdieHon  to  review  the  judgmei '  ' 
the  Supreme  Court  of  Tennessee. 

The  writ  of  error  must  eoiuefutntiy  h$  dU- 
mined;  and  it  ia  »o  ordered. 


0.  W.  NORTON,  Fiff.  tn  1 

THE  BOARD  OF  COMMISSIONERS  OP 
THE  TAXING  DISTltlCT  OP  THE 
CITY  OP  BROWNSVILLE. 

(Bee  B.  0.  Beporter>s  ed.  flB-w.) 

Tmruiui  OottttiHition^-'prohibition  tharehv— 

pmimu  law — A^  of  FAtmot^  S,  1S70 — 

munietpal  bond»,  lehtn  void. 

L  'Ae  IntalUtloD  Imposed  by  Motion  to 

Tannenee Constitution  of  ISTD— tbat  the  credit  of  a 
cooDtr,  dtr  or  town  alioU  not  be  given  orloaoed 


ir  In  aid  of  any  porBoo,  aompanv.  aaaoclntion  ( 

" —  matfaata  oaunty,  dtr  or  toim  ~'~~ 

•-'--'"■ orporatlOD,e 

Id  or  the  qui 


a  oaunty,  c 
•'••—In  a  00 

It  beU.  - , 

atj.  d^  or  town,  iin4  tM  ai 
tfievoMscs— *'~"'  -'--" 


»f  three  fourtiis  of 

opentss  direotl7  upon  tbe  munlutpalltles  tl 
selves,  and  Is  absolute  and  self  eieeutuiv;  and 
oountr,  city  or  town  k  destitute  of  power  to  _.._ 
OF  loan  Its  oredlt.  or  to  become  stooEbolden.  until 
legislation  authorWns  tie  eleotioD  — '  --*■ — 
tnereupon  Is  had. 

■.mieprohlblttonof  theloanorciedltartliesab- 
Sorlptlon  to  stooki.  without  a  three-fourths  vote, 
IsnetaaaininiatlvegTaut  of  authorttr  *~ -■-*  ~ 


S.  Provision  In  a  new  OonaUtutlon,  providing' for 
keeping  in  foi«e  all  laws  not  iooonsMent  t£ne- 
wtto,  does  not  perpetuate  anrptevlous  law  — 


a 

Pr  ERROR  to  the  Olrcnil  Court  of  the  L'nited 
States  for  the  Western  District  of  Tennea- 
tee,  to  review  a  Judgment  for  defendant,  In  a 
suit  upon  munlapalbonds,    Jffirmad, 
See  A  a  below,  86  Ped.  Rep.  M. 

Statement  by  Mr.  OhitfJuttia  Foltort 
Plafatifl  in  error  brou^t  salt  fn  tbe  Circuit 
Court  of  the  United  States  for  tbe  Wealem  Dis- 
trict of  Tennessee  against  the  Board  of  Com- 
missioners of  the  Taxing  District  of  tbe  City 
of  Brownsville,  Tennessee,  and  tba  pieatdent, 


treasuier,  secretarv  and  flnaneial  agent  of  tl 
""ard,  upon  certam  Interest  oonpona  annstea 
bonds  Issued  by  tbe  City  of  Brownsville.   . 


The  City  of  Biownsvflle  .    .  .  

by  Act  of  the  General  Assembly  of  Tennessee 
passed  on  Pebraary  31, 1870. 

Tbe  records  of  tbe  board  of  mayor  and  al- 
dermen show  the  followtag  proceeding  had 
Hay  13, 1870: 

''BBOWTteviuA,  TxnrasBEs,  Hay  19, 1870. 

"A  call  meeting  of  tbe  board  of  mayor  and 
aldermen  met  at  ttie  mayor's  office.  Members 
being  aQ  present,  tbe  board  was  called  to  or- 
,  der.  Reading  the  minutes  of  tbe  last  meeting 
was  dispensed  with.  Upon  application  of  JT 
<  D.  Bmltb,  President  of  BcownsviUe  and  Ohio 
Railroad  Company,  and  In  punuance  of  au- 
thority in  us  vested  by  the  Act  of  General  As- 
sembly of  State  of  Tennessee  passed  February 
8,  A.  D.  1670,  the  board  of  mayor  and  alder- 
men of  tbe  Ci^  of  Brownsville  hereby  order 
and  direct  that  an  election  be  held  In  our  said 
City,  on  Saturday,  the  11th  day  of  Juoe  iteit. 
at  which  election  the  qualifled  voters  of  our 
said  city  will  vote  upon  the  proposition  to  Issue 
tbe  bonds  of  the  coiporatloa  to  be  subscribed 
as  stock  In  dd  of  the  Brownsville  and  Ohio 
Railroad,  and  In  accordance  with  tbe  provIsioDS 
of  said  Act,  said  bonds  to  have  twenty  years 
to  run,  and  be  p^able  in  Oin  of  SL  Louis, 
Hissouri,  and  I>ear  Interest  at  ue  rale  of  eight 
per  cent  per  annum,  said  Interest  payable  an- 
nually in  said  diy,  and  said  tionds  to  be  issued 
to  amount  to  the  sum  of  fifty  thousand  dollars, 
and  be  known  as  Brownsville  railroad  bonds. 
Said  election  Is  U>  be  advertised  in  The  BrowDS- 


Sald  bonds  are  to  be  issued  to  and  taken  by 
Uie  Brownsville  and  Ohio  Railroad  Company 
In  lieu  of  the  sum  of  flfly  thousand  doUan 
heretofore  voled  and  subscribed  by  this  cor- 
poration to  the  said  company  in  pursuance  of 
1»U.8. 


NoBTOs  T.  BsowmnuA 


wcUoa  6  of  Mid  Act  of  Qmenl  AMembly  of 
Stale  of  Teunenea  of  Febnuur  8,  1870.  In 
voting  at  said  electkm  tbo«e  roun  wbo  are  In 
f«Tor  of  the  iHoance  of  aald  bonds  In  Ilea  of 
•aid  mtiscTlptlon  sball  have  written  or  nlntod 
upon  tbeir  Mllota  'bonda,'  and  tboM  wbo  are 
oppoHdtOthe  iniunce  of  *ald  bonds  ifaall  bare 
mttoiorpriDledontbdrbanols'noboDda.'  It 
li  ordered  thattbe  Sberift  ot  Harirood  County 
give  notion  by  advertiBement  In  Tbe  Browns- 
Tjlle  Bee  for  twenty  due,  of  tbe  time,  place  and 
purpoie  of  bolding  aala  deotira,  end  dull  open 
end  hold  the  Mme  at  tbe  anal  TOting  place  or 
plaoas  in  the  Cl^  id  BiownavUle  on  baturday, 
June  11, 1B70,  and  iball,  aa  soon  ibeieafter  as 
nraotloelile,  certify  tbe  resuH  of  said  election  to 
Uh  board.  PnU  power  and  aatbority  la  liere- 
by  given  him  to  appoint  Judges  and  other  offi- 
cers of  said  election,  and  to  do  all  things  else 
necessary  and  proper  to  carry  into  effect  this 

r4Sl]  >^  tlH  IStb  day  of  Jane,  1870.  the  BberiO  of 
Haywood  Conn^,  Tennessee,  certified  to  the 
Mayor  end  Aldermen  of  the  City  of  Browns- 
ville that  he  did  bold  tbe  election  tbna  ordered 
in  oontormity  to  the  terms  of  the  order  on  the 
11th  of  Jnoe,  1870,  and  that  at  said  election 
one  hundred  aud  tbirty-nlne  votea  were  polled, 
and  the  result  was  one  hundred  and  thirty-nine 
votes  were  cast  for  "bonds  "and  none  for  "no 
bonds." 

And  on  the  said  18th  day  of  Jane,  1870,  the 
said  Mayor  and  Aldermen  of  tbe  City  of  Browns- 
viUe  did  ordain  as  follows: 

"  On  motion,  the  following  ordinance  was 
adopted,  to  wit;  Whereat,  it  appears  from  the 
ceruflcate  of  Jno.  L.  Sherman,  aberifl  at  Hav- 
wood  County,  that  In  porauence  at  an  ordi- 
nance of  tbts  board  pasted  12tb  of  May,  1870, 
that  he  did,  on  the  11th  day  of  June,  1870, 
open  and  hold  an  election  within  tbe  Cl^  of 
of  Brownsville  upon  the  proposttlon  to  uaue 
flriy  thousand  dollars  corporation  bonds  run- 
nine  twenty  years,  bearing  Interdst  from  date 
•t  Sgbt  per  cent  per  annum,  payable  in  the 
Cky  of  St.  Louis,  MJBBouri,  sidd  bonds  to  be 
known  as  ibe  Brownsville  railroad  bonds,  and 
to  be  Issued  in  aid  of  the  construction  of  tbe 
Brownsville  and  Ohio  Railroad,  and  that  at 
said  election  one  hundred  and  thirty-nine  votes 
were  cast  in  favor  of  said  bonds  and  none 
against,  it  is  therefore  ordained  by  die  board 
of  mayor  sod  aldermen  ot  tbe  City  of  Browns- 
Tille  that  the  mayor, T.  W.  Tyus,  subscribe  (o 
the  Brownsville  and  Ohio  Railroad  Company 
.L — ^  Qf  ^f^J  thousand  dollars  as  stock,  and 


road  Company  fifty  thousand  dollars  corpora- 
tion bonds,  said  bonds  hearing  interest  from 
date  ai  the  rate  of  eight  per  cent  per  annum, 
payable  in  tbe  Citv  of  St  Louis,  Missouri, 
twenty  years  from  date,  said  Interest  to  be  paid 
snnuiOly,  said  bonds  to  be  issued  in  aid  of  the 
conetnictioii  of  nid  Browosville  and  Ohio 
Itafiroad,  and  to  bo  known  as  tbe  Brownsville 
rallnad  bonds." 

On  the  first  day  of  July,  1870,  fif^  thousand 
dollars  of  the  bonds  of  the  Ci^  of  Brownsville 
wen  Issued  under  and  to  punuance  of  tbe 
foregoing  proceedings,  payaole  July  1.  1690, 
•nd  the  same  were  t^  said  Ci^  of  Brownsville 
paid  and  delivered  to  the  Brownsville  and  Ohto 
129  U.  8.  n.  8.,  BooE  83. 


Railroad  Company  In  paynoit  of  a  iubecrip-  [48t] 
tlon  theretofore  made  t^  said  Otj  of  Browns. 
vlUe  for  flfW  thousand  doUan  u  tbe  ca|rfld 
■lock  of  aaid  raliroBd  oomoany:  and  aald  sto^ 
■0  paid  for  was  delivered  by  said  railroad  com- 
pany to  nid  City  of  Brownsville  and  has  ever 
since  been  held  and  owned  by  aald  d^. 

The  following  Is  a  correct  copy  of  one  of  the 
said  fifty  thousand  dollars  «i  bondt,  and  tbe 
others  are  Uke  unto  Iti 

"tm>.  United  States  of  America.  VHM. 
"City  of  Brownsville,  State  of  TennesMa. 
"Brownsville  Railroad  Bond. 


"IntereM  at  eight  per  cent,  payaUe  aannallT. 

"KiuK  aU  mm  6g  OMt  pntitli.  That  tna 

oorporatlOB  of  the  Cl^  of  Brownsville,  Ten- 


,  _  - bearerof  tUa  bondia 

the  nun  of  five  bandied  dollara,  for  value  i^ 
ceived,  wbldi  tbe  aald  corporation  hereby  prom- 
ises to  pay  on  the  first  day  of  July,  In  the  yesr 
one  thoanod  eight  bondred  and  ninety,  at  the 
office  or  ageuOT  of  sdd  Dorpotation,  In  the  Cit7 
of  Bt.  Louis,  Missouri,  wttb  *nterest  thereon 
from  the  flrat  daj  ot  Jnlv,  dgbteen  bondred 
and  Mventy,  at  uie  ateotm  eight  per  centum 
per  annum,  payable  annnallv,  at  the  said  office 
or  agency,  on  the  first  day  of  July  of  each  year, 
on  the  preeentatioa  and  ■nrrender  of  the  an- 
nexed conpons  as  they  severally  become  due. 
This  bond  Is  one  of  a  series  of  one  bondred 
bonds  for  five  hundred  doUan  eadi,  numbered 
from  one  to  one  himdied,  inclaalve,  amounting 
In  the  aggregate  to  flf^  thousand  dollars,  and 
Issued  1^  auuiori^  of  an  Act  of  the  Legislature 
of  the  Sate  of  Tennessee,  paieed  Februaty  8, 
1870. 

"In  witness  wbereof  the  CI^  of  Brownsville 
has  caused  these  presents  to  oe  signed  by  its 
mayor  and  recorder  this  tbe  first  day  of  July, 
187a 

"T,  W.  Tnw,  Mayor. 

"loHX  OLDmnr.  Becoider." 


given  him  on  the  race  of  the  bonds  and  by  the     [483 
ConsUtutlon  and  Laws  of  Tennessee,  of  tbe  in-  '' 

tereat  coupons  which  mattued  July  1, 187^ 
taken  from  sdd  bonds  numbered  S,  7,  27,  and 
41,  and  the  Interest  coupona  wblcb  matured  on 
July  I,  1888.  1884.  1886,  and  1880,  taken 
from  Bud  bonds  numbered  S7,  SS,  41,  44,  S3, 
8S,  88.  8^  8S.  ea,  48,  49,  M.  67,  68,  W,  80,  91. 
95,  06,  9^  96,  99  and  100,  being  four  coopoiu 
which  matured  July  1, 1874,  for  (40  each,  and 
31  coupons  which  matnred  July  1,  1888,  and 
84wbicb  malnred  July  1.  lB8i  and  34  wblcb 
matured  July  1, 1886,  and  84  wblcb  matured 
July  1, 1686,  aggregating  100  coupons  of  $40 
encb,  and  upon  these  100  interest  coupoos  the 
said  Q.  W.  Norton,  on  Oie  SOtb  of  Hay,  1687, 
institutod  his  said  salt  against  tbe  Board  of 
Conunlsdooers  of  the  Taxing  District  in  the 
CHty  of  BrownsviDe  In  said  Clrcnit  Court  of 
the  United  States  for  the  Wealom  District  of 
Tenoeseee,  bdng  No.  SOSS  on  the  law  docket 
of  aald  ooort,  wntcb  Is  tbe  cause  redied  in  the 
caption  hereof,  to  be  sabmltted  to  nld  court 
upon  tbe  pteadiap  and  this  agreement  of  (actk 
Tbe  Mayor  and  Aldermen  ot  tbe  Olbr  of 
BrownsviUa  at  a  meeting  of  nU  board,  mM 


4T1MS8 


SofButfl  OouBT  OF  Tax  Uhitbd  SxATBa, 


Oci.  Teui, 


OD  Match  18, 1871,  took  acHon,  which  U  thus 
■bono  on  tbe  mlDatea  of  said  board: 

"On  motion,  the  following  ordinaoce  wu 
ntade  and  adopted: 

"Be  il  oTdaintd  bj  the  Board  of  Mayor  and 
Aldermen  ot  the  City  of  Brownsville, Tennessee, 
Tliftt  the  Excbao^  Back  of  St.  Louis,  in  the 
State  of  Missoun,  is  hereby  cooBtituted  --- ' 
mode  the  agency  of  the  corporation  of  the  .... 
City  of  Browna^le,  TeDoessee,  for  the  purpose 
of  paying  the  principal  and  interest,  as  the  same 
flball  become  due,  of  flftj  thousand  of  eight 

gir  cent  bonds  Issued  by  said  corporaUon  of 
rowDsvllle  on  the  first  day  of  July,  1870,  and 
falling  due  on  tfao  flnt  day  ot  Joly,  1890;  and 
the  mayoT  iB  hereby  autbortaed  and  instriicted 
to  collect  promptly  the  taxealeried  for  the  por- 
pOM  of  paying  the  Inteiest  on  lald  bonds  and 
foe  the  purpose  of  eetablishlog  a  sinking  fund 
for  the  redemption  of  the  same,  and  to  place 
on  deposit  at  the  said  Exchange  Bank  m  the 
Ofty  of  St  Louis  by  the  flist  day  of  July  of  each 
ana  every  yeai  a  sufllcient  amount  to  currency 
toredeemallofthecouponaofaald  bonds  falling 
doe   at   that    time    and    not   otherwise   — 


^4S4]  The  dty  of  BrownsTllle  paid  the  Interest  on 
■aid  bonds  for  the  yeais  1871  and  1B72,  and  baa 
paid  the  Interest  on  some  of  them,  matured 
dace,  for  tbe  years  1S73,  IBT^  18T6, 1876.  and 
1877:  but  the  coupons  sued  on  as  aforesaid  by 
G.  W.  NratOD  In  tbe  caee  dtad  In  the  captir 
hereof  have  not  been  paid. 

It  la  admitted  that  at  an  electioa  for  mayor 
of  BrownsTiU^  on  Jaonary  7, 1871,  there  were 
H6  votes  cast  for  mayor,  and  that  on  June  11, 
1870,  tbe  dtlsens  <a  Brownsville  enUtled  to 
vote  In  the  election  held  on  that  day  were  at 
least  640  in  number.  It  is  also  admitted  that 
the  Brownsville  A  Ohio  Railroad  wai  never 
bnUt,  and  has  been  abandoned. 

It  la  abo  admitted  that  by  an  Act  of  1879  the 
Charter  of  the  City  of  Brownsville  was  re- 
pealed, and  that  a  government  was  aflerwarda 
organized  underthe  Act  of  AprQ  1, 1881.  All 
of  theae  Acta  and  others  thought  applicable 
mi?  be  read  from  the  booki  containing  the 
Aeti  ot  Tennessee. 

It  b  also  admitted  that  there  was  no  sub- 
■oriptton  by  the  autborltiea  of  Brownsville  to 
the  Brownsville  &  Ohio  Railroad  or  to  the  cor- 
poration whldi  preceded  It,  called  the  Browno- 
viUe  it  Dyer  Ootut^  Railroad,  otherwise  than 
li  shown  m  the  paper  Immediately  following 
Ihia  agreement,  before  the  passage  of  the  Act 
of  Feoraery  8,  1870;  and  it  ts  also  admitted 
that  no  election  was  held  ai  contemplated  In 
the  onlinance  aet  out  In  said  paper. 


At  a  called  meeting  of  tbe  board  of  maycff 
and  aldermen,  held  In  the  mayor's  ofSce,  mem- 
bers wore  all  present  except  Recorder  Clinton. 
Tbe  board  was  called  to  order  and  Alderman 


adopted.  A  communication  was  received  from 
Messrs.  R.  8.  Thomas  (chairman),  J.  P.  Wood, 
Jno.  R.  WatUns,  J.  U.  Rutledge.  W.  W. 
Vaughn,  D.  A.  Nann,  and  J.  P.  Puker,  pray- 
ing tbe  board  to  order  an  election  to  vote  a  t&x 
on  the  proper^  In  the  oorpontlon,  for  tbe  pur- 
77« 


pose  of  aiding  In  building  the  Brownsville  A 
Dyer  County  Railroad,   which  was  received      [486] 
and  ordered  to  be  fllea;  and,  on  motion,  the 
following  ordinance  was  passed: 

"B»  i'(  ordained  by  the  board  of  mayor  and 
aldermen.  That  tbe  proposition  for  the  board 
of  mayor  and  aldermen  to  levy  a  tai  of  one  per 
cent  per  annum  for  five  years  on  the  taxable 
property  of  Brownsville,  to  aid  In  the  con- 
struction ot  the  Brownsville  and  Dyer  County 
Railroad,  for  which  said  tax  the  said  railroad 
company  is,  after  the  last  payment,  to  issue 
certificate  of  slock  for  the  amount  which  is 
paid  by  the  Town  of  Brownsville,  to  be  sub- 
mitted to  the  legal  voters  of  Brownsville  or 
the  18th  day  of  May.  18S9.  Those  In  favor  of 
said  appropriation  will  vote  'for  railroad  tax;' 
those  opposed  to  s^  q>pto^rla(loii  will  vot« 
against  railroad  tax.' " 

The  court  Instructed  the  Jniy  that  the  bond* 
from  whicb  the  coupons  sued  on  were  clipped 
were  lasued  without  the  authority  of  law,  and 
wore  Told;  and  that  the  new  Constitution, 
which  went  into  effect  on  the  Stb  day  of  Hay, 
1870,  did  not  amend,  but  repealed  and  abro- 
gated the  Act  ot  February  8,  1870,  so  far  aa 
said  Act  authorized  the  Issuing  of  bonds  by 
municipal  corporations  npon  an  election  held 
after  sud  new  Constitution  went  Into  effect;  and  i 

directed  the  Jury  to  return  a  verdict  forthe  de-  ' 

tendants  and  against  the  plalnUQ.  To  the  giv- 
ing of  this  Instruction  plaintiff  then  and  tbere 
excepted.  The  Juiy  returned  a  verdict  forthe 
defendants  imder  this  charge  of  the  court  < 

Plaintiff  then  moved  in  arrest  of  judgment, 
and  for  a  new  trial,  which  motions  were  over- 
ruled; to  all  whicn  holdings  and  rulings  the 
plaintiff  excepted  and  lenda«d  his  bill  of  ex- 
ceptions which  waa  duly  signed,  sealed,  and 
made  part  ot  the  record. 

Judgment  was  rendered  Is  favor  of  the  de- 
fendants and  against  the  plaintiff  for  costs,  and 
be  thereupon  sued  out  this  writ  of  error. 

Tbe  Act  of  the  Oeneral  Ajasemblj  ot  ToiiMa- 
seeof  Februarv8tb,  1670,  so  tat  as  in  any  way 


vlile.  In  the  Gonn^of  H^wood,  tbe  autbo^ 
Ity  to  issue  corporation  bonds  in  aid  <rf  rail- 
roads, and  for  other  pnrposea. 
"SooTioNl.  Beitenaeitd.bgtXiOeiur^At- 
rnnblyoftheStattofTenntUM,  That  section  71 
of  an  Act  passed  the  16th  day  of  Februaiy, 
]8dB,  or  so  much  thereof  aa  to  change  the  nanw 
and  style  of  the  BrowDsviUe  and  Dyer  County 
Railroad  to  Uie  Brownsville  and  Ohio  Rallnmd. 
which    road  shall  run  from  Brownsville  via 
Prleodshlp,  Instead  of  Chestnut  BluB  and  Dy- 
enburg,  to  some  point  In  the  State  of  Eentucl^ 
west  of  tbe  Tennessee  River,  to  be  determined 


Issue  corporate  bonds  to  the  amoant  of  two 
hundred  thousand  dollars,  for  railroad  pur- 
poses, to  be  called  Brownsville  railroad  bonds. 
running  not  exceeding  twenty  years,  and  bear- 
ing interest,  payable  aDnually,  not  exceeding 
the  rate  of  Interest  at  the  place  irtiere  saia 
bonds  are  made  payable. 
''Bbo.  i.  B9  U  fwthar  tnaetaO,  That  lta» 
129U.S- 
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bonds  nnt^ortzed  to  Iw  Iwoed  bj  tlili  Act,  or 
an;  part  lliereid,  may  be  aubaoribed  aa  atock 
in  Uie  BrcniuTille  and  Ohio  BaUroad  Com- 
pany, said  bonds  to  be  taken  by  laid  compsnf 
■t  par,  and  to  tasue  lo  the  corporation  of  Browne- 
Tille  certiflc&tea  of  stock  of  taid  railroad  com- 
tioiiy,  equal  to  tbe  amount  of  bonds  leodved 
from  said  cotporatlon. 

"Sko.  4.  B»  it  farthar  enaettd,  Tbal  npon 
the  application  of  the  president  of  the  Browne- 
vHIe  and  Oblo  Raflroaa  Company  to  tbe  corpo- 
rate aatboritiea  of  tbe  City  of  Brownsvltle, 
said  antboritiea  aball  publish  or  cause  to  be 
published  fn  tbe  county  newspaper,  not  lees 
tbon  twenty  daya,  for  the  porpoae  of  boldlne 
an  el«^on,  lo  be  held  in  the  uaaal  way,  Id  said 
Ci^  of  Brownsville,  at  wbich  election  all  the 
1^^  TOters  shall  bare  (he  piivilege  ofvotlnx 
for  ot  a^^st  tbe  Isauance  of  said  railroad 
bonds;  and,  nnleaa  a  majority  of  Ihe  vote*  caot 
at  Booh  election  be  in  favor  of  tbe  proposed  la- 
r  ART1  anance  ot  ndlroad  bonda,  no  authority  shall  be 
'  ■'  Riven  by  thU  Act  lo  isaue  the  same:  but,  in 
case  a  majority  of  the  votee  cast  be  in  favor  ot 
tbelssnaDce  m  said  bonda,  tbe  mayor  of  tbe 
dty  sball  anlscribe  to  the  stock  of  said  railroad 
company  the  amount  ao  voted;  aald  slock  lobe 
paid  in  nonda,  a>  provided  tor  by  this  Act. 

"SeO.  S.  Bi  itfurthtr  tnaeted.  That  tbe  cor- 
porate antborlties  of  the  Gtj  of  Brownavllle 
akaQ  levy  annually  an  assessment  upon  all  the 
taxable  property  within  tbe  limits  of  the  coi^ 
porallon,  aufflcient  lo  pey  the  aunual  Intereet 
on  the  bonds  that  may  be  issued  under  the  pro- 
vision* of  this  Act,  and  also  lo  establiAh  a  sink- 
ing fund  tor  the  ultimate  redonptlon  ot  said 
bonds. 

"Sec  8.  Bt  U  further  enaettd.  That  a  sub- 
acriplton  In  bonda  made  by  the  corporation  of 
tbe  Ct^  of  Brownavllle  lo  the  BrownsrUIe  and 
Ohio  Railroad  Company,  under  the  provislona 
of  thla  Act,  may  be  received  in  lieu  ot  any 
other  subscription  heretofore  made  by  aaid  cor- 
poration to  Kdd  railroad  company;  and  that 
.L_ -.!.__   jjf  jjjg  foregoing  aections  of 


"Sao.  16.  BsA/brttw  matted.  That  atock 
which  haa  been  (ubacrfbed,  or  may  here- 
after be  subscribed,  by  any  county,  dty,  or 
incorporation,  to  said  railroad  companies,  mar 
be  payable  In  aiz  annual  payments;  and  it  sboU 
be  lawful  for  county  courts  and  the  corpo- 
rate authorities  of  any  dty  or  town,  making 
•ucb  subscription,  to  issue  i!u>rt  bonds  bearing 
Interest  at  the  rate  of  aix  per  cent  [>er  annum, 
to  (aid  railroad  companies,  in  anticipation  of 
the  collection  of  annual  leviee.  If  thereby  the 
construction  at  the  roada  can  be  tadlilalM. 

"Seo.  S8.  Bt  it  further  tnaeted.  That  this 
Act  aball  take  effect  from  and  after  Ita  passage. 
■•Paaaed  February  8, 1870." 
Chap.  LV,  Acts  {rf  Legislature  otTenneaiee, 

leet^TO,  m  mo. 

Maurt.  BpmmH  HOI,  Henry  Oraft  and 
Jm  p.  Cooper,  for  plaintiff  In  error: 

The  iasoance  of  such  bonds  la  not  among 
the  Inheraut  capadtiea,  or  Implied  corporate 
power*,  ofamunldpallty.  In  tbe  abaance  of 
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constitutional  limitation,  Ihe  Leglilature  could 
give  tbe  authority  npon  Just  auoi  terms  a*  U 
might  obooae. 

Utiaw  V.  QiTey,  108  C.  B.  128^7:676). 

In  Tenneaeee,  under  the  old  Constitution, 
then  waa  no  restriction  upon  the  power  of  tbs 
Leglslatuie  lo  grant  this  authority. 

JvicAoI  T.  NathvOIe,  9  Humph.  WSj  LouiiDOIa 
SJf.ROo.  T.  Davidton  Co.  Ot.  1  Soeed,  067. 

Upon  the  rules  ot  conatltutlonal  Interpreta- 
tion that  obtain  In  Tennessee  {Popt  v.  Phtftr,  S 
Heisk.  683;  Jcuk»m  r.  Nimmo,  8  Lea,  600),  aeo> 
tlon  B9  of  the  Conatltutioa  ot  ISTO  must  be  ad- 
dressed  to  tbe  Legblatnra,  and  limit  ledalatlvs 
power;  or  it  moat  be  addressed  directly  to  th« 
conntlea,  dtles  and  towns,  and  operate  aa  a  aelf- 
execn ting  condition  ImpoMd  upon  them. 

In  the  view  first  stated,  it  would  be  proapeol- 
Ive,  and  have  no  effect  upon  antecedent  legi^ 
latlon. 

OaOawiy  (h.  t.  Potter,  BS  IT.  S.  667(33^11); 
CaOovn  Oa.  v.  Oe^bnUth,  M  U.  S.  314^:110); 
BehuyUr  Co.  v.  Thoma*.  «  U.  8.  168  (35:88V 

This  would  leave  tbe  Act  of  February  tt,  1870, 
In  full  force,  and  unaffected  by  thr  new  Con- 
stitution. 

In  the  other  view,  the  construction  of  the 
Indiana  Coostltution  im^ed  in  Aipinwall  t. 
DavieM  Co.  OS  U.  B.  S2  How.  864  (16:296}.  la 
claimed  by  oppoaing  couDBel  as  applicable,  and 
also  the  construction  of  the  HIIdoIs  Constitu- 
Uon. 

Ooneord  v.  BMnton,  ISl  U.  S.  160  (80:880). 

Even  it  the  dause  of  the  Tennessee  Consti- 
tution la  to  be  considered  a*  addressed  lo  the 
counties,  dtles  and  towna,  and  not  to  the  Leg- 
lalature,  It  still  so  far  involves  tbe  Decesaarr 
action  of  the  Legielatureas  tomakeltproapect- 
ive  in  its  opemoon. 

ffnxw  V.  Satuhter,  40  U.  8. 10  Pet  440  (10: 
800);  JarroU  v.  MeieHt/.  108  U.  8.  580  (96:403)1 
Oneni.  Dyertburg,  2Flipp.  4T7-S1. 

Admitting  that  legislaUve  authority  to  hold 
the  election  waa  necessary,  the  Act  of  Febru* 
ary  8,  1870,  if  only  affected  aa  was  held  in 


JforiM  r.  ShOit/  Co.  118  U.  B.  420  (80:178). 
Eataenberger  r.  JUiard*»n,  181  U.  8.  ITS 
(30:SlS)i 

Mutrt.  W.  W.  Kotl«dB«  and  Wm,  M. 
Smltha  for  defendant  In  error: 

A  munldiwl  corporation  has  no  inherent 
power  to  lend  its  credit  or  issue  bonds.  This 
power  most  be  conferred  by  the  Legislature. 

Bummgha,  PuUlc  Securities,  867  tt  $eg.  and 
authorities  dted;  Harthman  v.  Hnoz  Go.  123 
U.  a  800, 817  00:1162,  1154);  Cooley,  Const. 
Urn.  Gtii  ed.  p.  MO,  "p.  910. 

The  nferenoe  to  the  Act  In  the  bonda  gava 
notice  to  (beholders  that  the  Act  of  1870  waa 
the  authority  for  Issuing  them. 

Burroughs,  Public  Securities,  SSOelteg.;  lf> 


tutlon  operaled  at  once  aa  a  problbltioa  on  all 
mnnidiwU  corporate  subscription,  uotn  an  en- 
abling  Act  dionld  be  passed^  giving  the  power 
In  accordance  with  ita  provwoos. 

Cooley,  Const.  Urn.  Sth  ed.  OS  i<w7.;  Bus 

V.  Nailmiae,  Mdga,  481;  Tmver  v.   Saint,  4 

Humph.  800:  mtdman  t.  MaSim,  8  Helak. 

488,  tt8-«;  BHen  v.  WWiimton.  1  Bow.  (HIsa.) 
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U;/MliU0fi  T.  Farkehbvrs,  IS  W.  Vk.  «»;  B. 
0,  87  Am.  Hep.  779. 

All  oegatin  or  ptohlUtlve  provtaloiu  In  k 
OODBlltntkiii  an  wlf  ezecutlag. 

Lma  r.  A<wl4,  87  HI.  880;  Otym  t.  Aij^ 
Ar^^lMuTB.  IM  (80:81);  JSmt.  £a. 
jm  tr  8.  80  (99:S1S);  AmM  ▼.  JToOfr^,  108 

u.  a  seo  cH:«9). 

When  a  pTohfUlloB  la  directed  ag>Ii»t  the 
mnDidpsllUM  thonwlTei,  u  In  utlels  U, 
I  tt,  of  Mid  OonatilvUon,  the  pown  In  the 
monldpalitiM  U  appgUad. 

Atpinwaa  r,  Saottm  Oo.  OBtT.  B.  SS  How. 
tti  US:  20S);  IFodftMrtli  t.  Ban  Otairt  Oa. 
109  n.  a  684  CBO:  381):  Qmeora  ▼.  Pwrtt- 
MMcA  &M>.  fiiiAt.  «S  U.  S.  S35  nS:  S38):  Obn- 
(wrdr.  Bobituon,  191  U.  R  lOS  fflO:  865);  AI- 
«»urT.JBWr<ife<t7.  £.  a>.60N.Y.4l>l;5^- 
/!ili>«ft.r.  A  G^T.  l'iitomr,10eU.8.831(H: 
4im:  J^ffHtt  T.  Zatmmx,  48  low^  40& 

It  b  prapor  tc  kmk  to  pioooutn^  of  ths 
OooTanSon  In  datennlDtag  toe  meuitDg  otaoj 
porticm  of  Oia  Const!  taUon. 

Oooler,  Oooat.  Lbn.  Sih  ed.  7S  if  Mg.,-  8bU§ 
T.  Gcktmi,  6  Sued,  488:  iMAmum  r.  iGDWty 
Op.  J^ToUt.  SLn,  481. 

Ifr.  Ohitf  Juittet  nallttrdellTflrad  thaopin- 
Im  of  the  court: 

The  qneetion  to  tw  detnmlned  fn  thb  caae  U 
wbethei  the  Act  of  FebrnaiyS.  1870,  aet  forth 
lo  the  foregdog  «tat«meiit,  could  be  sralled  of 
under  the  ptovblou  of  the  Oonstitution  of 
TeoneaKe,  which  was  adopted  hr  vote  of  the 
people  Much  SS.  1870,  and  went  Into  effect 
on  the  6th  da;  of  Haj  of  that  Tear. 

Bj  that  Act  the  corporate  autboritka  of  tha 
Ol^of  BtDnoerllle,  in  Haywood  County,  Ten- 
neewe,  were  authorized  to  wne  corporate  bonds 
to  the  amount  of  two  hundred  tbouiand  dollan 
tor  raOroad  puiposee,  to  be  sabecrlbed  ai  stock 
In  the  Brownsville  and  Ohio  Bollroad  Company, 
oeTtlflcatea  of  stock  In  the  latter  to  be  Issued  to 
the  municipality  to  the  amount  of  the  bonds 
recdved;  and  an  election  was  nroflded  for,  to 
be  held  upon  twen^  days'  nooce,  "at  which 
decllonall  thel^al  Toters  shall  have  the  priv- 
Qeim  of  voting  for  or  against  the  Issoaace  of 
■aid  railroad  bonds;  and  nnless  a  majority  of 
the  Totes  cast  at  such  decHon  be  In  faror  of 
the  proposed  laaoance  of  railroad  bonds,  no 
authority  shall  be  given  by  this  Act  to  issue 
the  same;  but  In  case  a  majority  of  the  votes 
cast  he  in  favor  of  the  Issuance  of  said  bonds, 


the  mayor  of  the  dty  shall  subscribe  to  the 
stock  of  said  railroad  company  the  amount  so 
voted;  said  stock  to  be  paid  In  bands,  as  pro- 
vided for  by  this  Act." 

The  90th  McUoo  of  arUde  H  of  the  State 
Constitution  Of  1884-'0  was  as  follows; 

"The  Qeneral  Assembly  shaO  have  power  to 
authorize  the  several  counties  and  incorporated 
towns  in  this  State  to  impose  taxes  for  coun^ 
and  corporation  purposes  mpeclively,  in  sneii 
manner  a>  shall  be  prescribed  by  law;  and  all 
[oopertv  shall  be  taxed  according  to  Its  value, 
iiptHi  the  pTlndples  establtabed  lo  r^aid  to 
state  taxation." 

This 

artiele  _.   ..    

then  im>ceeded  thus: 

"But  the  ondlt  of  no  county,  d^,  at  town 
7J8 


shall  be  given  or  loaned  to  or  In  aid  of  anyper- 
son,  company,  assodMlon,  or  corporation,  ex- 
cept upon  an  dectioo  to  be  first  odd  by  the 


w  town  become  a  stockholder,  with  othe 


oept  upon  a  tike  election,  and  the  aaent  of  a 
like  majority,' 

Then  came  an  ezoepdon  of  certain  enumer- 
ated oountiee  from  the  operation  of  the  reatric- 
tlon  nnm  1880.  Seotkwi  1  and  S  of  article 
XI  provided: 

'Becdoo  1.  An  bwa  and  ordtatances  now  In 
fone  and  In  use  In  this  State,  not  inconsistent 
vrtth  this  Constttutlos,  ehdl  continue  In  force 
■od  use  until  they  ^all  exfdre,  or  be  dtered  or 
npealed  bv  the  Legtalature.  But  ordinances 
contained  fn  any  former  OonetUution,  or  sched- 
ule thereto,  are  oeiel^  abrogated. 

"Section  S.  HotUng  contahwd  hi  this  Con- 
stitution shall  inmir  Sm  vaUdlty  of  any  debU 
or  contracts,  or  uect  any  ririits  of  property. 


It  is  dear  that  the  inhibition  imposed  by  sec- 
tion 29  of  the  Constitution  of  1970  operatel 
directly  upon  the  municipalities  themselvee, 
andisabeoluteaudselfezecutln|it;aDdalthou^ 
power  is  reserved  lo  the  Legislature  to  enabn 
them  lo  give  or  loan  their  credit,  and  lo  become 
stockholders,  upon  the  assent  of  three  fourths 
of  the  votes  cast  at  an  election  to  be  held  by  the 
quililled  voters,  the  county,  dty  or  town  is  de»- 
dtnte  of  the  power  to  do  so  until  legislation 
authorizing  such  dectlon  and  action  tbennpon 

The  prohibition  of  the  gift  at  loan  of  credit 
or  the  anbscription  lo  stodt  without  a  thre^ 
fourths  vote,  w  not  an  afflrmatlve  grant  of  au- 
thority to  give  or  loan  credit  or  to  become  a 
stockholder  upon  a  three-fourths  vote. 
Prior  to  the  Constitotion  of  1B70,  the  Le^ls- 
tute  could  have  conferred  on  a  a  municipal 
corporation  the  power  to  give  or  loan  Itscreoil, 
or  b>  subscribe  for  stock,  on  snch  terms  and 
conditloos  as  the  Legislature  chose  to  impose;  4»01 
but  after  that  Constitution  went  Into  effect,  tbe 
manldpality  was  deprived  of  any  power  pre- 
viously conferred,  and  could  therenfler  do 
none  of  these  things  save  byan  Act  of  Ibe  Leg- 
islature imparting  the  power  as  limited  by  the 
Constitution. 


Conatitntlon  of  Indiana,  forUdding  c 

from  loaniog  their  credit  to  aoy  Incorporated 
company,  orloanlng  money  for  the  purpose  of 
taking  stock  In  any  sudi  company,  and  from 
subacriMng  for  stock,  unless  paid  for  when 
subecribecT  was  hdd  to  have  withdrawn  all 
authority  to  make  subscriptions  to  tbe  stock  of 
incorporated  companies,  except  In  the  manner 
and  under  the  conditions  prescrilwd  by  tbat  in- 


took  effect,  under  an  Act  of  the  LegtsLUura 
previously  psssed,  were  without  authority  and 
void.  See  Wadmwth  v.  Jbv  OMrt  Oountr, 
IDS  U.  8.  684.  687  [88:  891,  988]. 


Nohtuk  t.  BuowHiTiLLa. 
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Hod  between  tbe  operaUon  of  a  conitlintlonal 
Umitatios  upon  the  power  of  the  Legislatun. 
and  of  a  coiwtltatloiial  inhibitloii  upon  tha 
munldpalitr  itself.  In  tbe  former  ouaa,  pait 
leeislaUve  action  le  not  necettaril^  affected, 
whik  in  llie  latter  it  !■  anDolled.  Of  coune. 
If  an  entliel7  new  organic  law  !■  adopted,  pro- 
Tlilon  in  tbe  acliedale  or  some  oilier  part  of  tbe 
Inatniment  muet  be  made  for  keeping  in  force 
■11  laws  not  InconriBlent  therewltb,  and  Ibia 
was  fomisbed  In  tbit  iostaaoe  bj  tbe  flrtt  aeo- 
tloD  of  article  ZI;  but  mch  a  prorislon  doe* 
rot  perpetuate  any  [previoua  law  enabling  a 
mnmciMU^  to  do  tbat  whlcb  It  Is  aubaequeatlj 
forbidden  to  dobj  tbe  Constitution. 

The  inhibition  being  aeU. executing  and  op- 
eraUng  dlrectlj  upoo  the  mnnldpiulty,  and 
not  in  Itself  eoabllng  tbe  latter  to  proceed  tn 
accordance  witb  the  prescribed  limitation,  fur- 
ther legislation  is  necessary  before  tlie  mnnld- 
•pallty  can  act. 

Thus,  fn  Anvtt  t.  Meierij/,  108  U.  a  980 
na-.  U2L  an  Act  of  tbe  General  Asaemblv  <a 
llissonrC  approved  Horcb  18,  1870,  wUcb 
pTOHded  tfaat  It  ihoold  be  lawful  for  the  coun- 
cil of  an^  d^,  or  tbe  tmaieei  of  an^  Incorpo- 
rated town  to  puTcbaae  laoda.  and  to  donate, 
1mm  or  sell  the  Mine  to  any  rdtroad  oompanj, 
and,  for  the  purpoMea  of  Mdsiing  and  iodudog 
mob  raflroM  oompanj  to  locate  and  build  ma* 
chine  sbope  on  lucb  lands,  and,  for  such  pur- 
poaea,  to  Urj  taxes,  borrow  nonej,  and  Inue 
bonds,  upon  tbe  assent  of  a  malorilr  of  tbe  qua!- 
Ifled  voters,  wu  held  void  m  m  conflict  wlih  a 
prorlsloQ  of  tbe  State  OonsUtutionof  leOS,  de- 
claring that  tbe  General  Assemblj  Aould  not 
autbinue  any  eonnty,  dtj,  or  town  to  become  « 
stockholder  In,  or  loan  its  credit  to,  any  compa- 
nv,  assodatloa.tv  corporation  .unless  two  thirds 
of  tbe  qniUfled  voters  of  such  coanQr,  dly,  or 
town,  at  areolar  or  spedal  election,  should 
assentthereta  On  the  IStb  of  February,  1879, 
another  Act  was  passed  providing  that  "No 
oouDtf  court  of  say  conn^.  dtf  coundl  of  any 
dty,  nor  any  board  of  trustees  of  any  Incorpo- 
rated town,  shall  berearter  have  the  rlgbt  to 
donate,  Uk«,  or  subscribe  atoA  for  sudi  coun- 
tj,  dty,  or  Incorporated  town  in,  or  loan  the 
credit  thereof  to,  an;  rallrnad  company,  or 
other  company,  corporation,  or  assodalion, 
nnleM  authorized  to  do  so  bj  a  vote  of  two 
tbirda  of  the  qualUed  voters  of  such  county, 
d^,  or  incorporated  town."  Tbe  election  au- 
Ihoridng  tbe  issue  of  bonds  wu  held  on  the 
SStb  day  of  March,  1873.  On  the  2Qth  of 
Uarcb,  1878,  tbe  IjegMatare  passed  aootber 
Act,  so  amending  the  Wh  section  of  the  Act  of 
Uaidi  IS,  1870,  as  to  provide  tor  tbe  asseat 
of  two  tturds  (rf  tbe  quallOed  voten  of  such 
town  or  d^,  at  a  i^^ular  or  spedal  election  to 
be  held  thenfn.  And  this  court  further  held 
that  tbe  Act  of  the  Legislature  of  February  1«, 
1873,  was  nwretj' proElUloty  In  Its  character, 
forbidding  the  irfneen  of  counties,  dtiv,  ana 
188  V.S. 


towns  to  loan  the  credit  thenof  ordonala  toot 
subscribe  stock  In  any  railroad  or  other  oom- 
panv,  without  the  prenous  assent  of  two  thirds 
of  udr  qualified  voters,  and  In  Itself  oonferred 
DO  autborily  on  thoM  officers  when  sndi  assent 
was  kIvcd  ;  and  Mr.  Juttice  Field,  delivering  the 
oidnum,  says:  "Further  legislation  was  needed. 
Such  was  tbe  evident  optiilon  of  tbe  Leglsia-  r.a.i 
ture  of  tbe  Slate,  for,  ty  an  additional  Act,  l*"'J 
passed  on  the  20th  of  Ma;^b,  1872,  tbe  author- 
ity was  gIvBQ  In  terms.' 

Tbe  tulo  thus  laid  down  Isdedslve  of  tbe  case 
at  bar.  The  constitutional  piorlsloDprohfbilad 
all  muoldpal  gtrts,  loans,  or  subscriptlona.  ex- 
cept when  auAorixed  ttpon  certain  conditions, 
but  It  did  not,  In  Itself,  operate  to  confer  au- 
thority. Further  legtstatlon  wu  needed,  and 
snch  was  the  evident  opinion  of  the  Legislaiuie 
of  the  State,  for,  on  the  10th  of  Jaouonr,  1871, 
it  passed  an  Act  eotltled  "An  Act  to  Enforce 
Article  n.  Section  80,  of  the  Constitution,  to 
Authorise  the  Several  Countha  and  Incorpo- 
rated Towns  hi  this  State  to  ImpOM  TaxMfor 
Coun^  and  Corporation  Pnrposea,"  thus  giving 
a  practical  construction  Immediately  after  the 
aooptioo  of  the  OoneUtutloa. 

"This  Act,"  MTs  tbeoourt  in  ftfOy  V.  ir/A», 
187  n.  a  189,  IH  [ante,  77, 88],"wasmanifMUy 
passed  for  tbe  object  staled  in  its  title,  to  carry 
Into  effect  the  ptovlsions  of  section  28  of  artiCM 
n  of  tbe  Constitntlon  of  1870,  and  to  proscribe 
the  manner  and  tbe  conditions.  In  ocuifonnlty 
with  theprovisionaof  that  section.  In  and  upon 
whidi  tlie  several  counties  and  incorponted 
towns  in  the  Stale  should  have  tbe  rlgbt  to  Im- 
pose tazM  for  county  and  oorpontion  pur- 
poses;" and  as  to  the  second  clauM  of  the  first 
sectltni  of  the  Act.  which  repMla  the  language 
of  the  Constitution,  It  la  remarked:  "The  en- 
actments In  that  clause  an  entirely  InhlMtoi; 
and  negative  tn  thdr  cbaiactsr.  Tb^  do  not 
confer  any  authoriQ'  for  the  giving  or  loaning 
of  credit  npon  any  munidpal^y,  nor  couter  the 
right  upim  any  monidpall^  to  beccane  a  stock- 
holder witb  otnen  In  aov  oorpontion;  bat  they 
only  prescribe  tbe  condition  that  no  oradltahan 
be  given  or  loaned,  and  no  ownership  of  stock 
be  cnated,  nnleu  tbe  prssoilbed  election  be 
first  held  snd  tbe  assent  of  three  fourths  of  the 
votM  cast  at  It  be  first  given.  But  the  author- 
ity to  give  or  loan  credit,  and  to  become  a 
stookboTder,  jnder  the  conditlonsprescribed  in 
the  Act  of  1871,  must  be  found  in  an  lode- 
peodent  grant  of  antbority,  in  some  other  stat- 
ulorr  provision,  either  general  or  roedaL" 
AdutTT.  Oamon.n  E%d.  Rep.  870;  MOan 
V.  Tnm.  OtKt.  A  a>.  11  Lea.  m. 

It  win  be  percdved  that  we  do  not  asKot  to  [49a) 
the  view  that  when  the  state  government  com- 
menced under  tbe  new  Constitution,  the  Actof 
Febroary  8, 1870,  was  amended  by  section  8B 
of  article  11,  so  u  to  substttate  a  vote  of  three 
fourths  for  that  of  a  maforltv,  and  re-eaacled, 
so  to  Bpedc,  by  the  first  section  of  artlde  XI, 
above  quoted. 

Tbe  power  of  ordinary  I^lslation  is  vested, 
under  all  our  Oon^tutions,  m  the  Leslslaturea, 
and  the  ConstitaUoaal  Convention  n  Tennes- 
see did  not  assume  to  ezerdM  such  power. 
The  amendmeDt  of  a  law  Is  aoally  aooonw 
pUdied  aooordliwtoa  presralbed  conree,  i 
there  is  nothing  here  to  lutlfy  the  condus 
that  section  88  of  artlde  u  wasdealciNdto 


SUFBaHB  OODBT  OF  lOB  UhiTSD  iiTATBa. 


Oor.  Tbbh, 


IN  ERROR  to    the   CIrciitt  Court  of  th« 
United  Slates  for  the  Westera  District  of 
TenoeesBe,  to  review  a  JndgmoDt  awarding  y 
peremptory  writ  of  mandBinui  to  collect  ■  tax 
10  pn  judgnieDb.    Rmeritd. 
See  &  (f  bebw.  86  Fed.  Bep.  149. 

Btstement  by  Jfr.  (Ri^  Jvttict  TnUtn 
Thb  ta  a  writ  of  error  to  the  Circuit  Court 
of  the  United  Slates  for  tbo  Western  District 
of  Teoneoee,  bringing  under  review  ibe  judg- 
ment of  that  court  awardlns  a  peremptory 
mandamus  in  favor  of  John  Loague,  adminU- 
tralor  of  B.  D.  Baker,  deceased,  agaimt  the 
Board  of  Commisslonen  of  the  Taxing  Dis- 
trict of  the  City  of  Brownsville,  Tenacssee,  u> 
proceed  "to  levy  and  collect  and  pay  over  lo 
petitioner  a  tax  Eofflcleut  to  pav  each  and  all " 
of  certaJQ  Judgmeuts  described  in  the  petltjoD 
for  such  nian(»mus. 

The  petition  was  filed  Uarch  IS,  1886,  and 
Mt  forth  that  Baker  was  hi  his  lifetime  the 
owner  and  holder  for  value  of  certaic  coupons 
representiDg  lotereet  on  oertalD  bonds  issued 
by  the  City  of  Brownsville,  Tennessee,  under 
an  Aet  of  the  General  Assembly  of  that  State, 
passed  February  8,  ISTp  (being  Ihe  Act  re> 
ferred  to  In  the  foregoing  cause  of  Norton  v. 
BroieTitvilit,  ante,  785),  upon  which  he  ob- 
tained four  judnnenU  ualnst  said  dty.  in* 
said  court,  namely:  one  March  1,  l!iT6,  for 
$3,688  and  costs  of  suit;  another  December 
30,  1876,  for  ths  sum  of  $829.60  and  cous: 
another  December  SI,  1877,  for  Ihe  sum  of 
$8198.66  and  costs;  another  on  the  14th  day  of 
December,  1878,  for  the  sum  of  $821.60  and 
coals;  that  executions  were  Issued  ou  all  of 
■aid  judgments,  upon  which  returns  of  nuUa 
lona  were  made,  and  thereupon  said  Baker  in- 
stituted procecdlnes  on  three  of  said  Judg- 
ments to  compel  by  mandamus  the  levy  and 
collection  of  a  tax  to  satlsty  said  judgments 
and  costs;  which  resulted  in  the  coUecLion  of 
$1,200  on  the  first  judgment,  and  an  unavall' 
ing  assessment  and  levy  on  the  second,  and 
perhapson  the  third;  but  that,  except  as  to  Iba 


iville, 
Act  that  it  should 
ipalr  theobligv 
__jBang  conmcia  into  which  said  cor- 
poration baa  heretofore  entered."  That  by  an 
Act  of  the  Oeneral  Anembly  of  Tennessee, 

rvred  Maich  14, 187V,  it  was  provided  that 
OovemoT  of  Ihe  Stale  should  appoint  an 
officer  for  the  corporatiooa  whose  oharlen  had 
been  repealed,  to  be  known  as  a  receiver  and 
back-tax  collector,  whose  duty  It  should  be  to 
collect  all  back  taxes  of  sui^  munidpalitiee 
remaining  uncollected  at  the  repeal  of  their 
ehaiten;  that  such  officer  was  appointed  for 
Brownsville  but  did  not  qualify,  aud  it  was 
impossible  for  pctlilooer's  Intestate  to  receive 
any  benefit  Intended  to  be  secured  by  the  ap- 
pointment and  quallflCBtion  of  such  officer; 
and  that  on  the  first  day  of  April,  1S81,  the 
people  and  territory  of  the  City  of  Browns- 
ville were  again  incorporated  «a&  organiEed 
IdU  a  municipal  corporatioD  known  as  the 
Taxing  District  of  Brownsville,  under  an  Act 
An  Act  to  Establish  Taxing  Districts 
1»  V.8. 


Bbovxbtillb  T.  LolflUS, 


with  cerUln  provialons  of  an  Act 
tUereof,  paKed  April  i,  188B. 

Refereoce  to  also  made  to  an  Act  of  JanuaiT 
8t,  1870,  appllcaUe  to  "  the  sevenl  commniil- 
tfca  embraced  in  tlie  terrilorlal  limits  of  all 
micb  mnnldpal  corporatioDs  In  this  State,  aa 
have  bad,  or  maj  have,  Ibelr  chaiiers 
abolished,  andwhlcn  provldeii,  oa  to  tbe  com- 
missionera  and  trustee  constituting  governing 
agencies,  that  "No  writ  of  maudamna  or  other 
proTFSS  aball  lie  to  compel  tbem  to  levy  but 
la\es;  dot  shall  the  commiidonen  or  aala 
tnisiee,  nor  tbe  local  eavenimeDt  created  by 
Ibis  Act,  pay  or  be  liable  for  any  debt  created 
by  aaid  estnict  corporation,  nor  ahall  any  of 
l&e  taiea  collected  under  this  Act *■ ^ 


I    _  thereof  petitioner  insists  is  null  and  void. 

I*"8]  Peatloner  a»ere  that  defendants  have,  under 
the  Act  of  April  1,  1881,  and  the  Act  of  April 
4, 1880,  power  to  levy  and  collect  taxes  to  pay 
sold  JudgmenlH.  and  then  savs:  "  That  the  de- 
fendant coriKiration,  the  Taxing  District  of 
Brownsville,  and  ita  predecessor,  the  City  of 
Brownsville,  have  so  asseia  or  means  of  pay- 
ment of  petmoner'a  Judgments  aforesaid,  and 
jieiitioners  only  remedT  to  enforce  the  collec- 
tion of  bis  judgments  u  that  awarded  by  the 
Act  aathorlzin^  tlie  Issue  of  the  bonds  from 
wliicb  the  coupons  were  detached  upon  which 
Etiid  judgments  were  obtained;  and  petitioner 
is  advised  that  said  remedy  remans  In  full 
force  against  lbs  defendante  aa  the  municipal 
authorities  of  the  Taxing  District  of  Browna- 
vfUe,  and   can   be   invused  against  tbem 


efTectoally  aa  it  could  have  been  against  the 
cnqwrate  authorities  of  the  CIlv  oi  Browns- 
villo  before  Its  charter  wsa  repealed. 


Petitioner  prays  in  concludon,  together  with 
other  relief  not  material  to  be  mentioned  here, 
for  an  alternative  writ,  on  hcAriug  to  be  made 
|)eremptory,  "  commanding  defendants  to  levy 
and  collect  a  tax  sufflcient  to  pay  petitioner's 
Judgments  aforesaid,  and  all  costs  on  same,  and 
all  costs  Incurred  In  his  mandamus  proceedings 
heretofore  had  byhla  Intestate  to  collect  the 
aame." 

On  the  27th  of  March,  1886,  a  rule  to  show 
cause  was  entered,  to  wfalch  defendants  ap- 
peared and  moved  to  gnash,  which  motion 
was  treated  by  agreement  aa  a  demurrer,  and 
subsequently  the  court  delivered  Ita  opinion  In 
dedeion  of  the  qnestions  thus  raised  (29  Fed. 
Itep.  743),  a  portion  of  which  is  as  follows: 

"Following  a  public  policy  reviewed  in  Ita 
application  to  the  City  of  Meniphis  in  Meri- 
aethtr  v.  Oarrtll.  103  U.  a  473  [26:  IBTJ,  the 
Lesislature  of  Tenoeaaee,  In  1879,  Inawurated 
apum  of  relief  for  Insolvent  munldpal  corpo- 
rations, whereby  it  was  expected  they  could 
cxcape  the  payment  of  their  debts,  unless  the 
creditors  would  accept  the  'settlements'  tend- 
ered tbem  under  the  provisions  of  the  legisla- 
tion. The  general  plan  was  to  repeal  the 
ctiarters,  so  that  there  aboiild  be  no  officials  or 
agencies  liable  to  Judicial  compulsion  by  man- 
damns;  then  to  supply  other  0!!:ende5  of  local 
t49Tj  government  Invested  with  all  the  powers  of  the 
old  muoidpaliiiea,  except  the  taxing  power, 
1S9  U.  S. 


which  was  not  oi  , 

prohibited  to  thoae  new  organizations  ( 

'taxing  dlstrlcta.'  The  taxes  for  canying  on 
the  new  contrivancM  were  to  be  levied  directly 
by  the  Legtolature  ttself  upon  (he  taxablea 
wlUiin  their  boundarlea,  and,  that  body  not  b^ 
Ing  amenable  to  any  Judicial  coercion  by  man- 
damna.  It  was  believed  that  the  ctvdltors  wei* 
whollv  without  remedy.  The  Lc^lalature  then 
provided  for  a  settlement  with  credllora  upon 
the  general  basis  of  refiioding  the  old  indebted- 
ness  at  the  half,  the  amount  at  which  tbe  Btat* 
'aettlea*  or  'compromlaes'  Its  own  indebtednesa. 
The  taxes  to  pay  tbe  Interest  and  principal  of 
tbe  new  bonds,  like  other  taiea  for  munldpal 
purpoeee,  wen  to  be  levied  directly  br  tha 
Legialalore;  but  provlaion  te  made  that  (a  d»- 
fanlt  of  such  levy  the  'taxing  dlalricts'  mar 
themselves  levy  the  necessary  tax.  Acts  1888, 
c.  170,  p.  234.  This  Act  applies  to  all  'taxing 
districts' of  whaleverclass,  siidbyltstwentieu 
section  'repeals  all  laws  or  parts  of  laws  in  con- 
flict herawllb.'"  .  .  .  '"The  Legislature  re- 
pealed Uie  defendant's  charter  b  167S,  the 
judgmenta  here  involved  belnji  at  that  time  un- 
aatisfled  In  this  court.  Acts  1876,  c.  37,  p.  41. 
In  1881  the  formation  of 'taxing  districts  of  tbe 
second  cubs'  was  authorized,  and  under  that 
Act  such  a  taxing  dlttricf  was  cHganlzed  for 
BrowDSvUle  In  18B8.  Acts  1881,  c  127,  p.  174. 
By  these  two  Acts  'commissioners'  were  substi- 
tuted for  the  formerly  existing  'mayor  and 
aldermen,'  with  all  the  usual  authority,  legis- 
lative, executive  and  judicial,  except  tbe  power 
to  levy  taxes,  which  was  prohibited;  but  the 
Ad  of  1870  especially  enacted  that  nothing 
contained  In  It  ihould  impair  the  obligatloa  of 
tlien  existing  contracts,  and  the  Act  of  18S1 
'herel^  levied'  a  tax  of  one  dollar  per  hundred, 
one  half  of  which  was  to  be  applied  to  the  cur- 
rent expenses  and  the  other  to  the  old  debts. 
Specific  power  was  also  given  to  one  of  the 
'commissioners,'  called  the  'secretary  and  fi- 
nancial agent,'  to  assese  and  collect  this  tax. 
The  general  Ad  of  1B8S,  already  noticed,  relat- 
ing to  all  taiinK  districts  bad  been  paswd,  but 
by  an  Act  of  18SS  the  Ad  of  1881,  relating  to 
'taxing  dlstrlcta  of  the  second  class,'  was 
amended,  and  aectlon  2  gives  the  commission- 
era  the  most  ample  power  to  levy  tueaand  ap- 
propriale  money  to  provide  for  Uie  payment  of 
'all  the  debts  and  current  expenses  of  tbe  dis 
trlcts.'  Acts  188B,  c.  83,  p.  162.  It  ii  appar> 
ent  that,  notwithstanding  the  general  Ad  of 
1888,  and  Its  broad  repeaUng  clause,  the  Legts- 
lature  (or  rather  tbe  authors  of  this  legisla&ni 
reUting  to  BrownsvlDe)  coDildered  the  Ad  of 
1881  as  whoUy  unalfected  by  IL  But  by  a 
Bubseauent  Act  ot  188S,  at  the  extra  sesrioo, 
ihe  foil  powers  given  under  the  former  Act  of 
that  year  were  taken  awav,  or  rather  limited 
to  the  payment  of  the  'compromise'  bonds 
only,  the  evident  object  of  the  last  Act  being 
to  correct  this  careless  blunder  of  a  departure 
from  the  general  plan  of  relief  alrea^  fully 
commented  upon.  Ads  extra  Besa.  ISaS,  a  10, 
p.  70." 

The  Ad  of  tbe  extrao.  Jlnarj  seeaion  referred 
to  was  approved  Jiuw  10, 1886,  and  reads  thus: 

"Bbotios  1.  Be  it  enaded,  by  tbe  Genenl 

Assembly  of  the  State  of  Tenneaaee,  That  aeo- 

tlon  2  ot  an  Ad  entitled  'An  Ad  to  Establish 
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BupBua  CovsT  or  thi  JJktted  auTn. 


Oct.  ^ 


Taxlnl;  IHitrtoti  of  th«  Beoond  OlsM,  and  to 
Prorloe  the  Heana  of  Local  GoTerament  There- 
tor,'  paned  HarCh  80,  1880,  be  so  amended  as 
to  read  aa  follows:  Tliat  tectioo  8  ot  aald  Act, 
pawed  ^ttll  1, 1881,  be  so  amended  aa  that  tbe 
board  ot  oommlidooerg,  atter  the  debia  of  the 


e  puRioMe, 
aablebflB* 


and  peila  tazable^law  for  state  poiposea,  and 
BUT  appropriate  the  mooey  artdDgfrcan  thecol- 
lecaon  of  taxesso  levied,  after  defrajhig  the 
cnrreDt  ezpenaga  of  the  taxing  district,  to  the 
payment  of  the  debts  ot  aaid  taif  og  district  that 
LMte  beeo  compromised;  and  anything  in  said 
Mcdon  2,  or  In  the  Act  passed  March  80, 1886, 
b  conflict  wltb  this  Act  la  hereby  repealed. 

"  Sso.  S.  And  b»  a  farther  enabled.  That 
thla  Act  take  effect  from  and  after  Its  passage, 
the  pubUo  ireUitre  reqniring  It." 


If  a  municipal  charter  be  repealed  and  tb« 
same  InliabltantB  and  lerrltoir  be  reorganised 
[499]  Into  another  oorporatlon,  the  latter  Is  the  snc- 
cessor  of  the  former,  both  In  the  corporate 
obUgatlOD  to  pay  the  ezlstlng  debts  and  those 
corporate  powers  of  tazation  confened  as  « 
part  of  the  remedy  ot  the  creditors;  and  any 
■tatnton  profaiUtioD  of  its  ezerdse  la  vcid, 
under  the  tnhlbltian  of  the  Federal  Oonstltu- 
tlon  against  impairing  the  obltgatfon  of  oon- 
tracU. 

Those  agendea  eziatlng  for  (he  local  gorera- 
ment  ot  a  municipality  are  bound  to  perform 
such  duties  aa  are  necessary  to  enforce  the  taxing 
power,  although  not  especlally  designated  tor 
that  purpose,  U  there  be  a  getieral  grant  ot  the 
power  at  taxation  to  the  mnnldpali^  Itaell 
This  duty  la  Implied  from  the  general  gran^ 
whetber  il  be  conferred  directlT  by  statute  upon 
the  particular  mnDldpallty  or  derol  Ted  upon  It 
aa  the  succeasor  in  oorporale  obligatioo  through 
a  gnni  to  Ita  predeceaaor;  therefore  a  mandamus 
wHI  lie  to  enforce,  by  taxation,  the  p^ment  ot 
Judgments  against  the  original  corporation,  to 
De  mrected  n  the  goremmental  agendea  of  the 
new  corporation,  UieT  to  proceed  according  to 
the  genual  laws  of  tne  Slate  governing  the  ez- 
erdse  of  the  taxing  power  by  munldpelltlee 
poBsesring  the  authority. 

Under  the  l^islatioo  of  Tennessee  repealing 
municipal  diarters  end  reorganidngthe  inhab- 
itants Into  taxing  districts,  contrived  to  compel 
credilora  to  accqit  a  compromise  of  their  debts 
at  reduced  amounts,  the  piohlUtions  of  die 
exercise  of  the  taxing  power  by  the  new  local 
governments  are  void,  so  &r  ss  relates  to  those 
grants  of  that  power  to  the  old  corporstiou^ 
which  enter  Into  contracts  as  a  part  ni  the 
remedy  ot  credlton;  and  the  "(axing  districts" 
may  be  compelled  to  exerdse  the  power  given 
by  these  original  grants,  by  proceeabig;  SMord- 
1^  to  the  geoenltax  laws  of  the  State,  to  otttl- 
fy  to  the  eoonty  oourt  clerk  the  ikeoessary  rale 
to  pay  the  Jndgment,  to  be  extended  upon  the 
tax  books  and  coUetied  aa  other  taxea  are  col- 
lected. It  is  not  necesssry  thst  the  partlcnlar 
officials  to  perform  this  duty  shall  be  oeslgnated 
dn  the  statute;  but  the  geuml  grant  to  t£e  oor- 


poratlon Implies  that  the  offldalsgovemlne  the 
munldpall^  shall  perform  It,  and  it  wlQ  be 
enforced  by  mandamns  agalnat  tbe  asw  com- 
missloaers  who  tske  the  jdaoa  at  Om  former 
msvor  and  aldermen. 


Any  taxes  levied  by  the  Ledelata 
ildpat  pnrpoaea,  or  mnts  «  pow« 
ildpality  to  make  socn  levka,  may  be  repealed. 


a  power  to  a  n 


Oonstltntton,  except  for  inch  powers  of  taxation 
as  eater  Into  and  heoMne  a  part  of  the  contract 
Itself  and  belong  as  a  naeay  to  Uie  creditor. 

The  demurrer  having  beam  overruled,  the  re- 
spondents answered,  denying  the  possession  of 
any  power  or  authority  to  levy  any  tax  what- 
ever to  pay  Jndgments  and  indebtedneea  such 
as  represented  1^  the  petltlooer;  and  averrlag 

..   .  .^     _.. jj^jij  had  no  power  or  ar 

ch  purpose 
ot  authority 

„^, __„ and  that  the 

and  authOTi^  to  Issue  the  bonds  and 
levT  a  tax  to  pay  interest  tbereon,  upon  which 

g'lontltrs  snm  were  founded,  "waa  riveo  to 
rownsviUe  by  tbe  Actot  FebnurrS,  1870. 
by  the  Ii^lslalure  of  Teaoessee,  bnt  before  the 
contract  was  completed  or  the  election  under 
said  Act  of  1870  held  by  BrawnsriOe,  or  tbe 
bonds  Issued,  thesald  Actot  1870 was  repealed 
and  atoogaled  by  the  Oonsdtutlonof  the  State  ot 
Tennessee,  which  wentlntoeflectHsyS,  1870." 
Bespondeots  further  alleged  that  the  judgmenia 
were  obtained  by  defanlC  and  that  on  £e  pre- 
vlona  maodamua  prooeedinga  the  queMIon  ot 
want  ot  power  because  ot  the  abrogation  of  the 
ActofFebmai78,1870,WBanottwed.  Motion 
ussh  this  answer  or  return  was  then  made  bv 
Itloner,  and  tbe  cause  submitted  upon  suco 
motion,  tether  with  an  agreed  statement  ot 
foots  to  the  same  effect  aa  the  statement  In  the 
proceeding  case.  No.  1A19,  It  being  also  sdpu- 
tatad  that  the  judgments  bad  been  obt^ned  by 
default  and  that  the  quesUon  of  power  in  the 
corporaUon  to  levy  a  tax  becauae  the  Act  of 
1870  had  been  abronled  by  tbe  ConstitulioD 
was  not  raised  In  defense  to  the  previous  appli- 
catlons  for  writs  of  mandamus. 

The  drcnit  court  held  (86  Fed.  Bep^  140) 
that  "No  defmse  can  be  made  to  a  writ  c* 


legislative  authori^  were  invalid,  that 
tbe  defendant  CMporaUcn  was  bound  by^ajudg- 

, that 

there  waa  no  Act  commanding  the  tax  to  be 
levied,  thlsbdogthesamedcfeoaeaatbeother, 
when  Itdependa  upon  want  (tf  authority  to  Issue 
the  bcmds,  as  In  this  case." 

In  the  opinion  of  theoout,  although  the  Act 
of  February  8,  1870,  waa  abrogated  by  tbe 
Stale  Constitution  and  tbe  bonds  wen  therefore 
vdd,  yet  Judgment  upon  the  coupons  condo- 
dvely  eaUbllsoed  the  validity  of  the  bonds,  and 
so  dec  the  TsUdi?  of  the  l«lslatlon  glvhig  the 
remedy  by  a  levy  of  taxes  tor  Uieir  payment 

The  ntom  of  the  respondent  was  according- 
Ir  quashed,  and  Judgment  entend  awarding 
uie  peremptory  writ  as  prayed. 


.Goog 


r 


16S9. 


BBOwmriLU  t.  Loaocb. 


Mmn.  W.  W.  Bntledc*  and  Wm.  X. 
Smith,  (or  platntlffi  in  arror: 

Wbere  the  petldon  or  writ  shows  the  lar,  a 
demnirer  or  motion  to  quub  U  laopet. 

Gmnon  v.  Lamam,  7  Ln,  Si8. 

Wken  the  bolder  took  the  bonde,  he  waa 
cbaneable  with  knowledge  tliat  the  election 
and  ismiance  were  both  after  the  Oonstitntlon, 
and  aim  with  notloe  that  the  Conetltutloa  an- 
nulled the  Act  under  wbtdi  the  bonds  poiport 
b)  be  issued. 

Qmwrd  T.  BMnim,  ISl  U.  S.  196, 170  (BO: 
885,838). 

The  corpontlon  muft  ban  tbe  authority  to 
lerv  and  collect  tazei  for  the  partlciilar  debt 
reduced  to  a  Judgment  before  a  nundamni  cut 

BurTODKhs,  Pnbllc  Becnritfea,  D(»-B46;  Btins 
r.  £mm  Omn.  89  U.  8.  10  Wall.  WO  (29: 228). 

We  have  no  power  bj  nundamus  to  compel 
a  munldpa)  corporation  to  lev;  aiaz  which  the 
law  docs  not  authorize. 

U.  a.  T.  Mteon  Q>.  09  U.  S.  BBS  (20:  881). 

The  remedies  given  bj  the  original  contract 
an  carried  with  it  when  merged  into  a  ^g- 
ment,  and  tbeee  remedies  an  an  the  oeditor 

Sarthman  ▼,  Znaa  (b.  122  U.  a  800  (80: 
1162):  SaOt  <h.  Ot.T.  17.  A  100  U.  8.  788  (H: 
1230);  JtiffHu  V.  Lawmoe,  4S  Iowa,  US. 

Tbe  power  to  subscribe  for  stock  in  a  rail- 
road dues  not  Include  the  power  to  tax  to  pay 
tor  tbe  stock. 

Dillon,  Tazn.  678;  Dillon,  Hun.  Oorp.  §600; 
Cooler,  Const.  Urn.  018:  2  Oeatj,  Tazn.  1008- 
1076. 

Tbe  writ  of  maadamm  is  nothing  more  than 
an  action  at  law  between  the  parlies. 

Ey.  T.  Dtrmiioa,  60  U.  B.  U  How.  60  00: 
717). 

It  doee  not  issue  as  a  matter  of  right.  It  Is 
In  tbe  nature  ol  an  action. 


High,  Extr.  Rem.  gg  0-8;  Hoaea,  Manda- 
mus, 18  et  teg.;  Judd  v.  Drivtr,  1  Kan.  400; 
MeBane  r.  fiiiph,  GO  QL  008. 

Meun.  8p»rr«l  HUl.  Honrr  Craft  and 
Xh  P.  Ooopftr  for  defendant  In  error. 


Mandamus  Ihii  (o  compel  a  parfj  to  do  that 
which  it  is  his  duly  to  without  it  It  confers 
no  new  anthori^,  snd  tbe  par^  to  be  coerced 
must  have  tbe  power  to  perform  the  act. 

On  the  lOtb  of  March,  1880,  when  ibis  petl> 
don  was  filed  had  the  board  of  commissionen 
tbe  power  to  ury  and  collect  taxes  to  pay  the 
Ju^^nents  in  question? 

The  drcnlt  court,  in  deciding  that  it  had, 
proceeded  npoc  the  ground  that  tbe  source  of 
power  waa  the  Act  of  February  8, 1870,  and 
we  concur  Id  tbe  view  that  there  was  nootber. 
The  City  of  BrownerlOe  pontMed  no  inherent 
power  tc  tax;  and  wfaOe  nnder  an  Act  of  Ftelv 
Toarr  U,  1870,  Itn  inhabitants  were  conslltuted 
a  corporation  and  bodjpoMcby  tbenamennd 
•trie  of  the  "Mayor  ana  Aldermen  of  the  01^ 
[WtS]  of  BrownaTne."  with  power  by  ordinance  "to 
leryandcoUect  taxea  upon  all  property,r~'~' 

leges,  and  polls  taxable  Dj  the  lawsoftbist 

to  appropriate  mooqr,  ud  to  proTide  for  Iba 
US  C.8. 


payment  of  the  debtsnd  expenses  of  tbe  d^,* 
(ho  power  so  vesled  woe  confined  in  Iti  exerdao 
to  taxation  for  ordlna^  municipal  purpoies, 
and  tbe  parment  of  debts  contracted  \a  Qiq- 
ordinaiy  aaminlsiration  of  muoidpal  alters. 
Debt  created  by  the  Isnie  of  bonds  in  aid  of 
railroad  constructioD  was  not  within  tbe  par- 
view  of  the  charter  power;  but  by  the  Act  of 
Febraarr  8, 1870,  tbe  power  to  tax  to  pay  the 
, ^ ,_w__  ._..,  Yor  '- 


tj,  1870,  of  the  new  Slate  Constitution,  anit 
in  Ifarton  T.  BrvtmnUie,  anU,  780,  we  have  belA 
that  tbe  bonds,  upon  coupons  detached  from 
wblch  the  Jndgmeola  soi^t  to  be  collected 
here  wen  rendered,  wen  void,  not  because  of 


It  is,  however,  oontended  that  the  ooopona 
_jvlng  passed  into  Judgments,  not  only  is  all 
Inqai^  Into  their  valiiHty  precluded,  but  also- 
any  denial  of  the  power  to  tax  to  jMiy  them 
granted  by  the  Act  tg  Febroair  8, 1970. 

Aa  already  remarked,  tbe  ctrcolt  court  dlA 
not  b(^  that  tbe  peremptoiy  writ  should  goto 


Under  tbe  legislation  between  tbe  Iwue  of  tbe 
bonds  In  1870  and  this  application  in  March, 
1886,  authority  to  levy  taxes  to  pay  debts  of 
the  character  represented  by  tbeee  Judgments, 
when  uncom promised,  did  not  exist  at  tbe  lat- 
ter date,  so  that  plaintiff  was  remitted,  in  the 
assertion  of  a  light  to  that  remedy,  (o  tbe  time 
when  the  bonds  were  issued,  and  as  the  city 
had  then  no  power  to  tax  to  pay  them  other 
than  that  derived  from  the  Act  at  Pebmaiy  8, 
1870,  the  relator  by  bis  pleadings  opened  tbe 
fectt  which  attended  the  judgments  for  tbe  pnr- 


effect  asked  the  court  to  order  tbe  levy  of  a  tax 
to  pay  tbe  coupons,  and  relied  on  the  Judg- 
ments principaUy  as  creating  on  eatoppel  upon 
a  denial  of  the  power  to  do  so. 

Tbui  invited  to  look  through  tbe  Judgmeula 
to  the  alleged  contracts  on  wblcb  they  are 
founded,  kbA  finding  tbem  Invalid  for  want  of 
power,  must  we  nevertbeleia  concede  to  the 
judgmenta  themselves  such  affect,  by  wav  of 
estoppel,  OB   to  entitle  flie  plaintlB  av  d 


r.  Znm  Otmntg,  133 
U.S.  wraiouiiioaj,  umerred  to  by  the  learned 
Judge  holding  the  drcult  court  as  in  prlndpla 
Identical  wtth  Otis. 

In  thai  case,  under  section  IT  of  the  Oenera! 
Railroad  Law  of  Missouri,  Ihe  countv  court  of 
a  conntT  was  authorized  to  subscriDe  to  the 
stock  of  railroad  companiee,  though  cnoted  by 
spedal  cbartat,  pioTlaad  tba  nqiuslta  assent  of 
the  qualified  voteia  was  duly  obtained;  and 
section  18  of  tlie  law  provided  that  a  special  tax 
mi^t  ba  levied  for  tbe  puipoae  (tf  P^inf  sudt 
I8S 


«)8.Bl 


Bdfbrub  Coimi  or  Tm  Dhttbo  States. 


Oot.  1 


4<Nidi  vithevt  Umtt  a*  toU*  amoitiU.    Under 
Mcdoo  ISof  the  ActlncoipoTalfngtlieMlBsour! 
.   .     ,—  ^      "Tompany,  taxes  m'  "' 
med  tliereunder, 
!  tveDtlelh  of  ooe  iiei  cent 
upon  tbe  asseesed  value  tor  each  year.    Haiah- 


utd  HIaiiB«lp^  BaQKMd  Company,  taxes  might 
1>e. levied  to  pay  bonds  lamied  thereunder,  hi' 


■he  CApltcJ  stock  of  the  MlMoud  and  Ulaalssippi 
Itallroad  Oompany,  apcn  a  petition  aettme 
forth  that  the  EubacnptioD  woa  aiitboriz&i 
under  the  17th  section  of^the  Qensral  Railroad 
LftT.  The  Judgment  not  being  paid,  he 
brought  hts  proceedings  by  mandamus  for  the 


•cripUoD,  In  part  paymeot  of  Which  the  bonds 
were  Issued,  vaa  anttaoiized  by  vote  under  said 
ITth  section. 

tJpOD  the  trial  the  circuit  court  reqaired  the 
lelstbr  to  put  In,  with  the  record  of  the  pro- 

[^S#4]  ceedings  and  Judgment,  the  bonds;  and  It  ap- 
peared that  the  latter  recited  that  they  nere  b- 
Bued  for  a  ■abecriplton  authorized  by  the  Act 
tncorporating  "the  Miasourl  aod  Hlssladppl 
Byroad  Company;"  and  as  the  Jury  found 
that  the  nialor  bad  oot  proved  that,  despite 
the  recitals  in  the  bonds,  they  were  issued  un- 
der the  general  law,  the  court  rendered  judg- 
ment In  favor  of  the  respondents.  But  tUs 
court  reversed  that  judgment  upon  the  ground 
thai,  as  "It  was  part  of  the  plaintiff's  case  to 
show,  not  merely  the  execution  of  Uie  tmnds 
by  the  county  authorities,  but  that  they  were 
teued  In  pursuance  of  a  law  maldnK  them  the 
valid  obUgations  of  the  countv."  and  it  having 
been  averred  that  they  were  issued  under  §ec- 
tlon  17  of  the  General  Railroad  Law  (c  68, 
StaL  at  L.  180C),  that  fact  was  confessed  by  the 
default,  and  its  truth  suiod  admitted  on  tbe 
tecord,  and  ss  mandamus  In  such  cases  was  a 
remedy  in  the  nature  of  an  execution,  it  could 
Id  that  case  be  limited  in  Its  mandate  "only  by 
that  which  the  Judgment  itself  declares."  And 
the  court  says,  MT.Jmtict  Uatthews  deUvoriog 
tbe  opinion:  "It  may  well  be  that  In  a  case 
where  the  record  of  the  Judgment  is  silent  on 
Ihe  point,  the  original  contract  may  be  shown, 
notwithstanding  the  merger,  to  del«rmlne  the 
«xtent  of  the  remedy  provided  by  the  law  for 
fts  enforcementi  tnit  that  Is  not  admissible 
-where,  as  In  this  case,  the  matter  Las  been  ad- 
judged in  tbe  original  action.  .  .  Bytbeterms 
«f  the  Judgment  In  favor  of  the  relator,  It  was 
determined  that  the  bonds  sued  on  were  Issued 
under  the  authoritv  of  a  statute  which  pre- 
•crf  bed  no  limit  to  tiie  rale  of  taxation  for  their 
payment  In  sttch  cases,  the  law  which  au- 
thorizes tbe  Issue  of  the  bonds  gives  also  the 
means  of  payment  by  taxation.  The  findings 
In  the  Judgment  on  that  point  are  conelusivo." 
But  there  the  power  to  Issue  the  bonds  was 
not  questioned.  The  controversy  was  as  to  the 
nie  of  taxation,  depending  upon  which  Act 
they  were  lasuea  under.  If  the  original  con- 
tract could  have  been  resorted  to,  the  decision 
might  have  been  otherwise  as  to  the  rate;  but 
It  was  held  that  that  could  not  be  done,  be- 
cause, from  the  averments  which  formed  part 
of  the  complete  Judgment  record,  It  appeared 
that  the  bonds  were  issued  under  one  Act  rath- 

:^SOS]    er  than  tbe  other,  wbile  each  of  the  Acts  fully 
3B4 


authorized  the  issue  and  gave  the  power  b>  tax 
to  pay.  But  in  tbe  case  at  bar  It  appeared  from 
[he  judgment  records,  or  if  not,  from  relator's 
petition,  that  the  bonds  were  Issued  under  an 
abrogaiod  statute,  and  were  consequently  void, 
and  that  tbe  respondents  possessed  no  power  to 
tax  to  pay  them,  because  that  power  was  given 
only  by  the  statute  which  had  so  ceased  to 
eilsL 

The  power  Invoked  Is  not  the  power  to  lax 
to  pay  judgments,  but  the  power  to  tax  to  pay 
bonds,  considered  as  distinct  and  independent, 
and  therefore,  when  the  relator  Is  obliged  to  go 
behind  his  judgments  as  money  Judgments 
merely,  to  obtain  tbe  remedv  pertaining  to  the 
bonds,  tbe  court  cannot  decline  to  take  cogidz- 
ance  of  the  fact  that  the  bonds  are  utterly  void 
and  that  no  such  remedy  exists,  fist  judicata 
may  render  straii^t  that  which  is  crooBed,  and 
black  that  which  U  white,  Faeitexearoartetum, 
ar  aOo  nigrum:  Jel«r  v.  ffeaiU,  68  D.  S.  22 
How.  862,  361  [16:846,  8481;  but  where  appli- 
cation Is  made  to  collect  juagments  by  process 
not  contained  In  themselves,  and  lequtnDg,  to 
be  sustained,  reference  to  tbe  allegea  cause  of 
action  upon  which  thev  ai«  founded,  the  aid 
of  the  court  should  not  M  granted  when  upon 
the  face  of  tbe  record  it  appears,  not  that  mere 
error  supervened  In  Ihe  rendition  of  such  Judg- 
ments, but  that  they  rest  upon  no  cause  of  ac- 
tion whatever. 

TA*  judgment  it  rmtnad  and  tlu  eavte  rt- 
maiidedwm  a  direehon  to  diintiu  lluf^itioi^ 


G.  W.  NORTON  ET  AL.,  Ptfft.  fn  BrT., 

THB  BOARD  OP  OOMMISSIONBRS 
OF  THE  TAXING  DISTRICT  OP 
THB  CITY  OF  BBOWNSVILLB. 

(See  B.  C.  Beporter^  ed.  6IB.  9A.} 

Want  tf  Juriidktion—JUinff  etf  rteord, 

Where  the  writ  or  error  was  broug-ht  Deoember 
IS,  18M,  anil  tbe  dtsUon  was  retumabie  to  tbe  Oe> 
tober  Tenn  1B8I  and  served  In  Jsnuaiy  and  Haroh 
□t  tbe  latter  Tear,  but  the  reoord  was  not  filed  UQtU 
Demmber  ID,  ISSB,  this  ocmrt  baa  no  JurlsdJoUon  ot 


States  for  the  Western  District  of  Tenneosee, 
to  review  a  judgment  against  plaintlfCs  in  error. 
DitmittBd. 

3fe*tr».  Sp»rral  Hill,  Heiux  Graft  and 
lb  P.  Cooper  for^aintiffs  in  error. 

Mtsin.  W.  W.  Rotled^  and  Wm.  M. 
Smith  for  defendant  In  error, 

Mr.  CAiffJifsMH  FaU«r  delivered  tbe  opin- 
ion of  the  court: 

Judgment  wai  rendered  against  the  plaintiffs 
In  error  in  tbe  Circuit  Court  of  tbe  United 
States  for  the  Western  District  of  Tennessee  on 
the  29th  of  November,  188S,  aod  writ  of  error 
brought  December  28, 1886,  accompanied  by  a 
citation  to  tbe  adverse  party,  duly  retomabte  to 
the  October  Term,  1887,  and  served  in  January 
and  March  of  the  latter  year.  But  the  record 
was  not  flled  herein  until  December  30, 186S. 
139  I',  is. 


Digilizcd 
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UsTTED  Statbs,  ar  rel.  Lkvkt, 


STOOKBLAaKK, 


470-t78 


4481;  Hill  V.  Ohiearp  d  B.  S.  Oo.  January  81, 
18S8  (antf,  6611;  Bdnuttuon  r.  BioomAirt,  74 

U.  8.  7  Wall.  8M  [19:911. 


UNITBD  STATES,  n  nl.  HABT  ELIZA- 
BETH LEVEY,  PCf.  in  Brr.. 


[BmS. 0.  BepoTten'  ad.  tHMTU 

^ttfirr  reUff  of  titiri  ^  John  BouUgny—wiUd 
rtght— joint  ruotution — deprieatum  qf  prop- 
erty  mtltont  due  proeeu—juritdietion  of  f^ 
preme  Court  of  ifittritt  of  (Mwnbia. 

I.  Tbe  Joint  BeaoluUon  of  Consreoi.  approi 

Marcb  8^  183!,  dlreotJoK  (lie  suspenelon  of  the  exe- 


Oal.  IIQU.  8.  585  (2S:338);  Oigarw. 
Heelamalion  Ditt.  Ill  U.  8.  708  (28: 572). 

Due  proceM  of  law  includes  a  trial  or  heu^ 
lag  according  to  aome  settled  coune  of  Jadicdal 
pioceedlnga. 


ISS9. 

IN  ERROR  to  tbe  Bupieme  Court  of  ibe  Dis- 
trict of  ColumbiB,  to  .rerelw  a  JudKmeot 
dismissing  a  petiiion  for  a  writ  of  maDdamua 
to  requite  tbe  Commissioner  of  the  General 
Land  Office  to  execute  and  deUver  oertiflc&tea 
of  locnttonof  land.    AMraied. 

Tbe  facts  are  stated  In  tbe  opinion. 

Mem*.  Walter  H.  Smith,  A.  T.  Britton, 
A.  B.  Browne  and  8.  W.  Johntlon,  tot  plaint- 
iff in  error: 

The  Act  gave  the  widow  and  minor  children 


163);  Dartmouth  CaiUga  t.  Woodvx^d,  17  U. 
8.  4  Wheal.  B18  (4: 629);  MeGee  t.  MatUt,  71 
U.  8.  4  Wall.  148(18:  B"):  Cooley,  Const.Lim. 
see:  9  Tm.  Cont  637;  U.  8.  t.  AAura.  103 
U.  S.  Wa  (S6: 173). 

lie  ri^t  thus  secured  was  propertT'  and 
«ouId  not  be  abridged  without  due  process  of 
law. 

Sinking  Fund  Cait,  WU.  8.  788  (2S:S0S); 
Smith  T.  U.  8.  85  D.  B.  10  Pet.  839  (9: 442); 
Bryan  t.  EenTittt,  118  U.  8.  193  (38: 918);  Mur' 
ray  t.  Hobokm  Land  A  I.  Co.Sd  V.  8.  IB  How. 
378  (15:874);  Walitr  v.  Baunnet,  98  U.  8.  93 
<28: 679);  Eennard  v.  La.  03  U.  B.  481  {a3;4™)i 
Davidion  t.  Jf.  0.  86  U.  8.  105  (M:  KO);  Sur- 
129  V.  8. 


Terg.  BflO;  8taU  Bank  v.  Oooptr^Ji  Terg.  S 
Jane*  t.  Perry,  10  Yerg.  59;  mmehamtr  «. 
n»pb.  18  N.iY.  VK,  Norman  ».  EdH,  6  Watt* 
£  a  171;  ari«  T.  i>M.  of  CMttmbia,  1  Hae- 
Aith.488. 

The  Joint  resolution  was  unconstitutional 
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i/Mcri.    A    A    OoWand,    Atty-Gen.,    and 

Heber  J.  May.  Aititt.  At^.,  for  defendant 

in  error. 

Mr.  Jvitiee  Blatohford  delivered  the  opin- 
ion of  tbe  court; 

This  is  a  writ  of  error  to  review  a  Judgment 
of  the  8upremeCourt  of  tbe  District  of  Colum- 
bia, in  ^eral  term.  The  writ  Is  brought  bj 
tbe  TJmled  States,  on  tbe  relation  of  Marr 
Elizabeth  Lere;,  IntermaTrted  with  (leorge  G<d- 
llns  Levey,  against  8lrother  H  StocksUger, 
Comoiis^oaer  of  tbe  General  Land  Office. 

Harv  Elizabeth  Levej  filed  a  petition  in  the 
Supreme  Court  of  the  District  of  Columbia, 
praying  for  awritof  mandamoa.  The  petition 
set  forth  that  tbe  petitioner  wasfonnerty  Hut 
Elizabeth  Boullgnv,  the  widow  of  John  £L 
Boulfgn<r,  deceaseo,  and  the  person  named  la 
tbe  Act  of  Congress  of  March  3, 1867,  bereln- 
atter  set  forth;  and  that  she  la  now  the  wife  of 
George  Collins  Levey,  and  was  such  on  the  29th 
of  March,  1888.  The  Act  of  Congress  referred 
to  (c.  3C6, 14  Stat,  at  L.  686)  was  set  forth  in 
the  petition,  and  lain  these  words: 
"An  Aet/or  the  rdu^^  ths 

aein  qfJohn  E.  Bouligny. 

"Be  it  enaeted,  by  the  Senate  and  Mmue  iff 
Beprteenlativei  of  the  United  Statta  of  America 
in  Otmffren  attembUd,  That  there  l>e.  and  bero- 
^Is,  conflimed  to  Ksry  Eliza>>cth  Boulif^y, 
tiorrinne  Boulignv.and  Felice  Bouligny, widow 
and  i^Udren  of  John  E.  Bouligny,  deceased, 
the  one  sixth  part  of  the  land  doim  of  Jean 
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Hnpsmia  Coitbt  or  thb  TJritbd  Statbb, 


Antobie  Bemud  D'AQtrlve,  in  the  State  of 
Lonisluia,  said  one  sixth  put  amonnlfaig  to 
Mven^-flve  thonsaDd  el^t  hundred  and  torty 
acrea;  and  tluO,  Inasmuch  at  tbe  taid  land  em- 
toacedin  said  cUm  ftaeathaB]  been  already 
appropriated  b;  tbe  United  Btatea  to  other  pur* 
poKL  certUcatei  of  new  locatioo.  Id  eigntr- 
aan  tote,  be  Isaoed  to  tbe  said  Mary  ElizabeOi 
Bonllgn^,  for  her  own  beaeflt  and  that  of  ber 
aaid  minor  cbUdien,  In  Ilea  of  nld  lands,  to  be 
located  at  anv  land  ofBoe  In  the  United  Statea, 
npon  any  public  lands  anhject  to  private  entry 
at  a  price  not  exceeding  one  dollar  and  tweon- 
flve  cents  per  acre.  tIio  Commlsriooer  of  tne 
Qeneral  Luid  Office  b  herebr  directed  to  Isme 
said  certlflcales  (rf  new  locauon.  In  accordance 
wKb  eiistlDg  regalationi  in  such  casea. 

"Appbovbd,  March  S,  18S7." 

Tbe  petition  set  forth,  ifaat,  on  tbe  eth  of 
March,  1867,  thepetltloner'sattoraey  filed  with 
the  Commlasloncr  of  tbe  General  Land  OSce 
a  cerUfled  copy  of  aaU  Act,  and  reqoested  that 
the  oeitlflcatea  of  new  location  named  In  the 
Act  be  lamed;  that  tbe  Act  was  pused  by  the 
Thlr^-NInlh  Coaneea,  which  adjourned  on 
Uie  Sd  of  Uarch,  18S7;  that,  at  the  nextewalon 
of  Congress;  bdog  the  Fortieth  CongreH,  tbe 
latter  CoogrMS,  on  tbe  80th  of  March  1867, 
paved  the  following  Mnt  resolution  (No.  8D, 
U  Btat  at.  L.  808): 
••Joint  BetohUtcn,  dirtetttie,  the  SterHarfi  qf  lAe 

IntfHor  to  tummd  tht  nemtion  of  a  Law 
i  bgOe  Thirlf-lfiniA  Omgrati  for  tht 


il  Tmohtd,  6jr  Oid  Bmato  and  Bovmo 
B^rtmmtaiiw  tfOte  IhtOad  Blatt*  <^  Amtriea 


"B)  il  t 


in  OMgrat  ammbkd.  That  tbe  Secretary  of 
the  ibterlor  be  directed  to  suapend  the  ezecu- 
Uon  of  tbe  Act  enUtled  'An  Act  for  the  IteUef 
of  the  Heirs  of  John  E.  BouUgov,' approred 
Mardi  seoond,  ^hleen  hundred  and  liztT- 
•even,  until  the  further  order  of  Congress. 

"Appbotbd,  March  80, 1867:" 
that  Congress  had  made  no  "further  order"  In 
the  matter;  that  the  defendant  was,  on  the  2Stb 
of  Hareh,  1688,  and  dnoe  had  bew,  and  now 
is,  Commlsslonei  of  the  Qeneral  Land  Office  of 
the  tJaited  States;  that  the  petiUoner,  on  that 
day,  demanded  of  him,  aa  audi  oommlsaloner, 
that  he  issue  to  her,  for  her  own  benefit  and 
that  of  her  minor  obtldreD  named  in  the  Act, 
oertiflcates  of  new  locadon  for  7S,840  acres,  in 
elghU-acre  lots.  localable  at  any  land  offloe  in 
the  United  States,  upon  any  public  lands  sub- 
'Kt  to  prlTste  entry  at  a  price  not  exceeding 
l.SO  per  acre;  that  such  demand  was  made  in 


lecth 


1888,  refused  to  grant  that  reqoest;  that  on  the 
18tb  of  April,  1888,  she  duly  appealed  frum 
the  deddon  and  refusal  of  the  commissioner  to 
the  SecrelaiT  of  the  Interior;  that  tbe  said 


thsretotoro  rq^eatedly  made  apbllcatloti  to  the 
OommlMhwers  of  tbe  General  Land  Office  to 
Issue  said  ovtlflcates  of  new  loctflon,  and  al- 
wm  met  with  a  refoaal ' 
The 

blin  toenoculs  ™*^  dsUrsir  stub  funtlfifiatfa  to 


itittoo  prayed  that  a  wrltof  mandamns 


On  on  mder  to  show  c 


,  retomable  In 
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had  been  taken  by  tbe  {^neral  Land  Office  for 
tbemirpoeeof  carrying  out  and  giving  effect 
to  the  prorldons  of  the  Act  of  Hardi  2,  1847, 

eto  tbe  passage  of  the  Joint  Resolutloo  of 
h  80,  1867,  Uiat,  by  the  passage  of  sncb 
Mnt  resolution,  the  power  of  ue  remondent  to 
Iseae  the  certlflcateB  was  sospendea  until  the 
tuRber  order  of  Congnss;  that  Congrew  bad 
mads  no  further  order;  that  the  Act  of  Marcli 
Z,  1867,  did  not  rive  to  the  relator  or  to  the 
beitsof  JohnKF    "'  -    -  .         . 

cerdflcales;  that,  i 

directed  the  Commtoioner  to  is  _ .  .  .. 
catea  "  in  accordance  with  existing  reguladons 
In  snch  cases."  it  would  bare  Imposed  npon 
the  respondent  the  exercise  of  an  official  dan, 
within  hia  discretion,  and  not  revlewsble  by  the 
court:  that  snch  offldal  duty  is  not  a  mfnlste- 
rlal  aatf;  that,  if  the  relator  had  acquired  a 
Tested  ii^t  to  the  certiflcales  under  the  Act,  a 
remedy  was  afforded  in  the  Court  of  Claims, 
under  section  lOSO,  to  recover  their  value,  pro- 
vided the  petition  setting  forth  the  claim  had 
been  presented  to  the  court  wiciiin  six  ycara 
after  the  claim  flrst  accrued;  and  that  the  pe- 
tldon  onsht  to  be  dismissed. 

The  tustor  put  In  a  demurrer'to  the  answer, 
on  the  ground  that  it  did  not  set  np  any  legal 
defense;  that  tbe  remedy  In  tbe  Conrt  of 
Claims,  suggested  by  the  answer,  did  not  exUt 
in  law;  that  tbe  right  In  the  certiflcalea,  given 
by  tbe  Act  of  Congress,  was  s  vested  right, 
which  could  not  be  and  was  not  taken  away 
by  the  Joint  resolution;  and  that  the  Joint  reao- 
lutioo  was  uncoDsHtutlonal  and  void. 

The  court  in  general  term  overruled  the  de- 
murrer, and,  tbe  relator  dectlng  to  staad  upon 
it,  a  Judgmoit  was  entered,  obcharging  the 
nile  to  show  cause  and  dismisdng  the  petition. 

An  opinion  wss  delivered  by  the  court  in 

Seeral  term.  It  held  that  the  Act  of  March  2, 
S7,  was  not  a  grant,  and  noUilng  passed  by 
it;  that  tbe  Louisiana  lands  Darned  In  It  were 
never  possessed  by  tbe  conflrmees,  and  wen 
not  to  be  possessed  by  them;  tliot  ander  aucb 
drcumstancesthececouIdbenoconfirmBtlOD  In 
regard  to  them;  that  tbe  prorlaion  for  certificates 
in  lieu  of  them  was  not  a  grant,  and  nothing 
passed  by  It,  because  it  was  wholly  executory: 
that,  the  certificates  never  having  been  prepared 
or  come  Into  existence,  the  effect  of  the  Jdnt 
resolutiiHiconld,  at  most,  only  be  to  impair  the 
obligation  of  a  contract,  and  was  not  the  taking 
of  [mvate  property;  that  the  cootrsct  supposed 
to  exist  by  virtue  of  the  Act  of  March  a,  1867. 
could  not  be  enforced  dther  by  the  Executive  or 
the  courts,  until  the  United  States  should  grant 
permlsdon  for  audi  enforcement,  nor  after 
such  permlsdon  had  been  withdrawn;  that  the 
power  to  perform  the  ac»)tract,  and  the  rlgbi 
to  Insist  upon  ila  performance,  existed  only 
while  such  pennisdon  existed;  that  the  rdlef 
sought  by  the  rdator  amounted  to  a  specific 
performanoe  of  the  alleged  oontract  of  the 
Uolted  States,  by  one  of  Its  offloeis;  that  this 
could  not  be  enforced  when  Ibe  United  States 
had  withdrawn  its  consent;  that  a  writ  of  man- 
damus to  compd  the  perfonnanceof  an  official 
act  by  a  puldlc  officer  could  not  be  emplt^ed 
to  enforce  tiie  spedflc  perfonnonce  by  the 
US  V-  K 
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Cnlted  Slates  of  a 


and  that  tbe  r 


flpoudent  had  no  official  duty  or  power  fo  tbe 
premUes  aince  the  pasaago  of  tbe  Joint  resolu' 
tion. 


The  prlodpal  questfoa  argued  at  tbe  bar  wat 
aa  to  the  effect  ot  tbe  Jptiit  leeolutlon  in  mis- 
uendfnK  tbe  ezecntion  ol  the  prior  AcL  There 
b  notiuDg  Id  tbe  mugeitloii  of  Uie  relator  that 
the  Joint  nsaoludou  tetended  onl;  a  suspendon 
«r  the  execution  tf  the  Act  dniins  tlte  aUt- 
€000  of  the  Fratletli  OongiMi,  ana  nDtH  that 
Congren  ibouM  fufltat  order.  We  do  not 
think  that  molt  la  the  proper  oonatniotlon  of 
the  Joint  reeolution.  Itnupenditbeexttcatton 
of  tbs  Act  "nntattae  farther  ofda  of  Ootwraa," 
that  la,  ondl  the  farther  orderot  tbe  bg&latiTe 
tody  caDed,  In  aecOoo  1  (tf  artlde  f  <rf  tbe 
OonaHtntlon,  "a  Oongmi  <rf  the  tTnlted 
Statea,"  coniiatlns  of  a  Senate  and  Hoow  of 
RepresentatlTM,  In  wUdi  are  declared  to  be 
TBKed  all  legialatlve  powen  mnted  t^  tbe 
Oonstitation.  Tho  Jdnt  reeoluBon  waa  one  of 
the  character  mentimwd  In  10011011 T  of  article 
1  of  the  Constitatlon,  to  which  tbe  concur- 
rence of  the  Senate  and  House  of  Bepreaeota- 
tlves  waa  necewarr,  and  wblob  waa  approved 
bj  ifae  Preafdent,  and  took  effect  onlv  00  ench 
approval  It  had  all  tbe  charactemtica  and 
cETects  Of  tbe  Act  of  Harcb  9. 1867,  which  bo- 
came  a  law  by  the  approval  of  tbe  President 
TJntil  Cangreasabonld  further  order,  the  opera- 
tion of  the  Act  of  Harcb  2,  1867,  waa  by  the 
Joint  resolution  effectually  suspended. 

Tbe  present  case  la  not  at  all  like  the  caseeof 
which  iforrou)  T.  Whitnay,  Oe  U.  a  BBl  [3*: 
4Bai,  and  Whitney  t.  Uojrvu.lVi  U.  8. 688  [28: 
871],  are  a  type.  The  statute  inTolved  In  Oiat 
case  waa  the  Act  of  February  21, 1828  (c  10, 
SStat.  atL.  721},  in  reference  to  land  claims  In 
tbe  Territory  of  Michigan.  The  third  aeclion 
of  Ibat  Act  directed  that  p&lenia  should  be  is- 
sued to  persons  whoae  claims  to  land  had  been 
T4781  reKUlurly  filed  with  the  commlsalonen  ap- 
pointed under  the  Act  of  Mav  H,  1B20  ic  SB. 
8  Slat.  L.  S72).  and  whose  claims  bad  been  fa- 
vorably reported  on  by  said  commlsdoners; 
and  the  statute  conGnned  such  persona  In  their 
claims.  That  was  a  statute  confirming  to  per- 
sons claima  to  apedflc  lands,  and  tbe  patents 
were  to  Issue  for  tbosc  very  lands.  The  prln- 
cipli!  eaiablisbed  by  the  decisions  of  this  court 
in  record  to  aucb  cases  la  one  always  to  be  ad- 
hered to.  We  do  not  depart  from  It  In  tbe 
present  case,  but  only  bold  that  it  la  not  appli- 
cable here.  Tbe  princiide  tbna  applied  In 
Morrow  V.  Whiln^,  ntvra,  la,  that  an  Act  of 
Congress  recogaizlDg  tne  validity  of  the  claim 
of  an  individual  to  spedflc  Isnd,  aa  against  the 
United  States,  operates  to  transfer  to  blm  tbe 
interest  of  tbe  United  States,  as  effectually  as 
a  grant  could  have  done;  and,  where  such  in- 
dividual baa  the  possession  of  the  land,  or  some 
«aiate  in  It,  and  the  United  States  still  bold  tbe 
legal  title  to  It,  oonflrmatlon  la  auhBtanHallr 
ft  conveyance  of  an  estats  or  right  in  the  land 
by  the  United  States  to  aoeb  indlvldnBl:  and, 
where  the  land  has  boundaries  whli^  are  olearlv 
^flned,  or  are  capable  at  identillcatlon,  anon 
confirmation  perfects  the  clalnunf ■  title  to  the 
very  Isnd,  without  the  Issuing  of  any  patent 
therefor.  But  tbia  doctrine  necessarily  apfdlea 
only  U>  a  case  where  tbe  United  Btalea  intend. 
hv  tbe  statute,  to  transfer  to,  and  veat  In,  the 
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beneflclonr,  atitleloipedacland.  Thenresent 
Is  not  such  a  case.  What  is  stated  by  Uie  Act 
of  March  a,  1867,  to  be  ocmflnned  Is  "the  one 
sixth  part  cs  the  land  clatm"  mentioned,  said 
one  nxlb  amoantiog  to  78,840  acrea;  but 
tbe  statute  statea  that  the  land  embraced  in 
tbe  clafan  has  "been  already  appropriated  by 
tbe  United  Slates  to  other  purpaM"  There- 
fore, the  beo^clarlea  could  acquire  no  title  lo 
tt  from  the  United  Stateai  The  Act  then  pro- 
ceeds to  provide  for  Um  tnolog  of  certiflcatei 
of  new  location,  not  covering  any  part  of  tbe 
70  810  acna  which  had  been  already  appro- 
infated  by  tbe  United  Statea  lo  other  nurpoaea, 
oor  covering  any  apedflc  pabBc  landa.  The 
new  landa  were  to  be  "in  lien"  of  the  lands 
lost,  and  were  lo  be  selected  ud  located  at 
some  land  office  and  upon  pabUc  lands  which 
were  subject  to  private  entry,  and  were  so  aab- 


Kor  did  the  Act  of  Marob  S,  1667,  give  to 
tbe  widow  and  children  of  BouUgny  a  vested 
right  Id  the  certiflcates  ot  new  lo^on  which 
were  to  be  taened.  Ho  certiflcatea  wm«  pre- 
pared for  IsBue;  no  step  waa  taken  by  tbe  Com- 
missioner of  the  Qenraal  Land  Office  towardi 
issuing  them;  do  new  lands  were  selected  01 


ling  th 
located;  and  the  whole  thing  remained  in  fitri, 
id  tabject  to  tiie  control  of  ConneaL 
The  caaes  died  br  tbe  counsel  tor  tbe  relat; 


or,  ot  Fletelur  v.  I^,  10  U.  8.  6  Croncb,  8' 
[8:  162];  Dartmimlh  OoOeif  v.  Woodward,  Vi 
U.  S.  4  Wheat  S16  [4:  620];  MeOay.  MatAit. 
71  U.  8.  4  Well  14S  ri8:  814];  and  Unittd 
Bfatel  V.  Behurt,  102  U.  S.  87ti  [26:  167j,  do 
not  apply  to  the  [seseot  esse.  There  was  here 
aocontract  between  the  United  States  and  the 
widow  and  children  irf  Boullgny,  in  the  sense 
of  the  cases  referred  lo.  In  TtOAtr  v.  Aeifc, 
a  tract  of  land  had  been  aoid  by  the  Governor 
of  Georgia  under  the  authority  of  an  Act  of 
tbe  Legislature,  to  persooa  who  had  conveyed 
It  to  purchasers  for  a  valuable  consIdenLtlon 
without  notice.  It  was  held  that  a  subsequent 
Legislature  could  not  afterwards  repeal  the 
Act  on  the  ground  that  it  had  been  passed 
tbrongh  bribery.  In  Dartmouth  CoUtge  v. 
Woodviard,  it  was  held  that  a  charter  granted 
to  a  private  corporation  was  a  contract.  In 
MaOee  v.  UathU.  It  waa  held  that  a  direct 
grant  of  land  by  the  United  BUles  to  a  State 
waa  a  contract;  and  in  that  case  tbe  scrip  had 
been  laeoed  l^  the  8tal«,  and  was  in  the  hands 
of  the  person  entitled  to  receive  It,  and  for  that 
reason  tt  waa  heldtbat  it  represented  land,  and 
that  the  Act  under  which  it  bad  been  issued 
could  not  be  repealed  by  the  State.  In  UniUi 
Slattt  V.  Bekv.n,  a  patent  for  land  had  been 
signed,  sealed,  perfected,  and  recorded,  and 
tbe  power  ot  tbe  hud  department  over  it  had 
ceased,  so  that  a  writot  mandamus  lo  the  Sec- 
retory ot  the  Interior,  to  deliver  It  to  tbe  per- 
son u  whoM  favor  it  had  been  mode  out, 
would  lie. 

It  Is  also  contended  for  tbe  relator,  that  she 
aeqotied  under  the  Act  of  Harcb  8,  1867,  a 
rldt  which  amonnted  to    property,  and  of 
wblch  she  could  not  be  deprived  07  the  United     14TS] 
Stalee  unds*  tbe  Johit  leaolution,  neoanse  that 


BCFBSMB  GOUBT  W  TBB  UkITKD  StATEB. 


ynB  not  due  proceai  of  law.  But  we  tre  of 
opinloD  Uiat  ibe  coaee  dted  on  tbat  subject  t? 
the  relAtOT  are  oot  sppUcable.  loaamuch  as 
notfalng  had  been  dooe  bj  tbe  offlceiB  of  the 
laod  department  under  the  Act  cd  March  9, 
1867,  and  no  certlflait«e  had  been  made  out, 
and  the  whole  matter  still  remained  execntoiT, 


DO  Tested  right  bad  attached  at  tbe  time  of  the 
approval  of  the  Joint  resolution.  Therefore, 
that  resolution  did  not  deprive  the  vidow  and 


had  entered  upon  its  performance,  not  to  per- 
form it.  WiUiamt  r.  Lintdn  Oo,  80  Halne, 
840:  Butter  t.  Paimm;  1  Hill,  8M;  Htutipbm 
T.  Com.  19  Pa.  82S;  Bedgwick,  Stat  8b  Const. 
Law.  Pomeroj*B  notes,  3d  ed.  112. 
But  If  tbe  contention  of  the  relator,  that  tbe 


States  and  the  widow  and  clilldten,  were  cor- 
rect, that  very  fact  would  show  that  the  rellel 
here  sought  could  not  be  granted  to  the  relator. 
Bhe  prays  for  a  writ  of  mandamus  aninM  the 
Comml^oDerot  the  General  Land  Office,  to  Is- 
sue and  deliver  to  her  the  certtflcalos  of  new 
location;  but  in  case  her  claim  |were  In  fad 
founded  on  contract,  her  demand  for  rellel 
would  Bubatanliallf  amount  to  a  prajer  thai 
tbe  United  Btates  be  decreed  ■pedficallj'  to  per 
form  tbe  contract.  No  Juiisdlctioa  is  flven  bj 
an;  statute  to  the  Supreme  Court  of  the  Dis- 
trict of  Colombia  of  a  suit  agahiat  the  United 
States  or  a  public  officer  for  the  speclflc  per- 
formance of  a  [contnct  made  by  the  United 
States. 

On  tbe  whole  case,  we  are  of  opinion  tbat  Ou 
fu4gmejii  i^the  Court  Mms,  in  gentrai  ttrm 
mvttbt  etprmed. 


THE  FHENIX  mSURANOB  COHFAITT. 

I8ee  S.  C  31M  Jfontona,  BapDrtGr-aed.«T-4L) 

JurMictioM  mtiur  ef  Mp  it  eemmon  earria 
—lott  bg  ttrmtditifi—exarption  in  bill  of  kid 
tnif~doti  flo(  «x«mpt  Barrier  fivm  UaHliti 
fur  negUgente  <^  matter  or  ertm — ttipulatioj, 
Offoinit  retpOTitibilit]/  fiir  tugliffmea  of  ttrv 
antt  it  toid — whtn  thu  aourt  not  bound  bi 
ttate  deeiiiant — maritimt  law— foreign  taw- 
lex  lod — eontraet  cf  affreightment— j^aee  it; 
f&Iioary — American  contract  righi  o/iTimrei 
to  be  tubrofoted  on  pairing  loit—ttiputatiot 
that  torrier  may  Aot«  tenQU  ef  inmtranet. 

L  The  Innsdlotlon  of  tUs  ooort  to  lOTlew  the  da 
oieeot  sw  <droiiU  oouit  li  limited  to  qoestloiis  oi 
law,  ud  doesnoteztenil  to^neeUoM  of  fact. 


Iaw,jiKl 


T  of  a  100(0*1  sMp,  Mirjiiw  soodi 
L  eoutlDB  or  foreign  oonur 

jrwItbtheltabiutrotaalD 

ualnst  loMS^  ezoept  from  Irraiatlble  oaiw 

tne  sot  of  God  and  pablle  enemies. 
81  OolllsloiiorstnuidlDgtoaperUortlieseM 

a  poUo;  of  iimmiioo  against  perils  of  the 


ly  stnndlnjt  or  eonwon,  althousk 
9  QeKUninoe  of  tbe  master  or  crev. 
OD  fii  the  bill  of  ladlUK  of  perUi  or 
r  apeclUed  iierlls.  does  not  exempt 
a  HabUltr  for  loss  or  damage  from 
-lis.  to  wbloh  tfaa  neallKeDOe  of  hfan- 
"*■  •>=■  innUbutedr 

t  lading  that  appellant 


_, JO  t>rtlio- 

s,  arUns  from  ne^lsenoe  of  thfr 
w  of  tbe  ship,  dU  not  Mheve  Ua 


latbestaaUbo 
tblUtj  tor  loMCS  oaosed  br  the  nea- 
■U  or  UaaerrantB,  la  onreaaonabl* 
>  puldle  poller,  and  oonsequentlj- 

Jaot,aa  on  anyqiieattondepenillBc 
e  law  and  not  opon  local  statute  «r 
irta  of  the  United  etatea  am  not 
0D«  of  the  oourts  of  the  State, 
d  maritime  law  la  tn  foroe  In  tUo- 
[mlras  It  has  been  adopted  by  tb» 
bsmotisud  no  rale  of  the  amiwal 

.^_, ^athovBlId- 

__.  .„ittoDed.  bM- 

n  the  United  Btates  arte  Bb- 

of  another  wltiioiit  plea  and  proof. 
^  tbe  obllaetloD  and  Ihe  in  t^reOb- 
ot  are  to  be  soTemed  by  the  law  of 
I  ft  Is  made,  unlen  the  parties  at  tb»' 
It  have  some  other  law  In  view. 
It  □(  afTielo-hlment,  nude  In  one 
a  dUzens  or  teeldenta  thereof,  and 
»  of  whlob  becrins  Ihore,  must  be- 
10  lair  of  that  eountrr  uoteas  tbe- 
interlng  Into  tbe  oontiact,  oleoilj' 
mal  iDlentloD  that  It  shall  be  gor- 
w  of  lome  other  oountrj . 
ooda  were  to  be  deUvered  M  Uver- 
Meht  and  prhmwe  were  pajvble- 

Seurrener,  do  not  make  the  ood- 
ooDtnM.  or  reter  to  the  Aisiiah 
in  of  the  llatdlItT  of  tbe  oarrter  tor 
>t  the  master  and  orew  In  the  ODun» 

le  bills  of  lodlDff  In  tUs  oaae  Is  an 
lot  an  Eo^lsb  oonbaot  and,  to  Car 
)  obllgatloD  to  earT7  tbe  sooda  In 
e  iroTerDed  br  tbe  Amerloan  law. 
law,  monlotpaJ  o: ■•* —  ~* 


er,  upon  paring  to  tbe  Msored  tli» 
loa,  total  or  partial,  of  tbe  roods- 
I,  wlHiont  any  formal  assl|niweat 
^    '  "mtotbatelteottaBMpoU 


I  of  aotlM)  sfoioM  tl 

eponBlUefOrtfaeloM.aiiauiBainii». 

ir  assert  In  his  own  name  that  light 

ton  In  a  lilll  of  lading  that  a  earrter, 
ralosBot  the  goods,  shaD  hare  the- 
[lauranoe  that  mar  hare  been  fflee^ 

Is  TaHd  and  limits  flie  right  of  am 
geoda,  npon  paring  the  loss,  to- 
{aiostthaeairler;  bmaearrMrse^ 

dsfenoe  moat  show  eleulr  that  lb*- 
e  good*  Isone  to  the  beDeOtOt  lAldk 

Ua  oontnot  be  Is  enUttod. 
[So.  5.] 

torn  tdecree  of  the  Olrcult  Ootttt 
Dited  States  for  tbe  Eastern  Dlo- 
York,  against  the  appellant,  a. 
npony,  upon  a  litid  in  admiraltT- 
ice  company  to  be  subrogated  to- 
iwners  of  goods  shipped  on  appel- 
Ipand  Ion  or  damaged  by  Btrand< 
of  tbe  negjigeoce  of  her  master 
Afflrtned. 

>iow,  22  BUtchf.  sra. 

re  staled  In  the  minion. 

aaklla  A.  Wllaox  and  St»- 

■h.  for  appellant: 

12911.  S. 


18t». 


LmBTOoi.  un>  Qbxi.t  Wbbtesk  Stbak  Oo.  t.  Pkssix  Iks.  Oo. 


The  BteamaUp  owner  bad  the  rlsbt  to  llmll 
orteiempt  hlnueU  from  liabll!^  oj  coatract 
(or  loss  or  damage  hi  cargo  caused  by  error  of 
JuJ^ment  or  neglect  of  the  maaWr  or  marinerB 
of  me  vessel  on  a  foFeigQ  TOTUKe. 

Mynard  v.  Syraeut  B.  AN.  T.B.  Co.Tl 
N.  T,  184;  Spinetti  v.  Allot  SteamOi^  Co.  80 
N.  T.  71;  MaetJig  v.  Todd.  1  Stark.  72:  Lee»on 
V.  Bolt.  1  Stark.  186;  York.  Jf.  db  B.  A  Oo.  y. 
Critp,  14  C.  B.  037;  liivbman  y.  PadjU  8Uam 
Mir.  CSj,  M  L.  T.  N.  8.  704;  Tht  Dutn,  L.  B. 
2  Adm.  &  Ecd.  806. 

Tbe  principle  decided  bj  Ifne  York  Getting 
Baiiroad  Compang  v.  Lockwmd,  84  U.  8.  17 
Wall  867  (21:  627),  baa  never  been  applied  U» 
bansportalioD  bj  vemela  or  steamboats. 

Ptrkint  v,  Ntu  York  Ctni.  a  Cfa.  24  N,  Y. 
106,  203.  216;  S.  J.  SUam  ifiir.  Go.  v.  Mfr- 
chanu  Bank,  47  U.  &  6  How.  S44  (13: 465); 
Copeland  v.  Naa  Bng.  M.  Im.  Q>.  2  Met.  440; 
Dixon  V,  SadUr,  H  Hces.  &  W.  40S;  McreantiU 
Hut.  Int.  Go.  T.  Ctofcl*,  20  N.  Y.  178;  Pftanw 
Jim.  Oo.  v.  Erie  A  W.  Tramp.  Ga.  117  U.  B. 
812  (20;  873);  Dcrr  v.  Jf.  J.  Sttnm  iftit.  Oo.  4 
Sandf.  186-146,  11  N.  Y.  482;  Smitt  v.  JV.  F. 
Cbi(.  fl.  Ci>.  84  N.  Y.  232;  Chrr  v.  ZouwmAim 
S  Y.  B.  Co.  14  Bag.  L.  &  Eq.  340;  BitteB  v. 
Nno  York  Gent.  R.  Go.  26  N.  Y.  461;  Moore  y. 
Ecant.  14  Barb.  B24;  GouldY.  E%U.  2  Hill,  628. 

The  ebip  carrier,  ia  reepect  to  cargo,  cannot 
be  ptoperlj  classed  witb  a  railnay  carrier  so  aa 
10  preclude  blm  from  making  a  valid  contract 
relieving  bim  from  risk  of  loss  by  neglect  of 
tbe  masier  and  mariners. 

Perkini  v.  JfiM  York  Omt.  B.  Cb.  84  N.  Y. 
1S6,  216. 

The  libelantSjbeing  preanmed  to  bnve  knowl- 
edge ol  tbe  .clauses  la  the  bills  of  lading,  are 
equitably  estopped. 

Phtmuc  Ini.  Go.  y,  Brit  ±  W.  Tranwp.  Go. 
117  U.  a  812  (89:  873);  GopOaTtd  v.  Neu,  Eng. 
M.  Int.   Oo.  8  Met.  443;  Para.  JUarine  Ina. 

14,  ir 


_i  ^ould  have  the  benefit  of  any 

insurance  Ibat  mjgbt  have  been  effected  upon 
or  for  account  of  said  goods,  tbe  libelants  can- 
not recover  for  sucli  lo^a. 

Lamb  v.  Camden  A  A.  B.  &  T.  Oo.  46  N.  Y. 
200;  >fi(na  In*.  Oo.  t.  Wittier,  49  N.  Y.  616; 
Babcoek  v.  Lakt  Shore  A  M.  8.  S.  Co.  40  N.  Y. 
4S1;   WMlaorth  v.  Brie  B.  Co.  87  N.  Y.  418. 

A  common  carrier  can  limit  hia  liability  b; 
contract,  even  for  groas  negligence. 

Mgnard  v,  affiwmtt,  B.  £  If.  Y.R.Co.l 
Hun,  890;  Oraein  v.  N.  T.  Gent.  S.  Oa.  Bl  N. 
Y.  61;  Zym  t.  MetU,  0  East,  488;  Sieluitton 
T.  WiUan,  S  East,  Smx  Ov^  v.  Batiard.  8 
Ld.  Baym.  900,  019;  mrt  t.  Pmntylvania  R. 
Oo.  118  U.  8.  881  (98:  TIT). 

Tbe  dedsioDS  of  France,  Oemui^  and  Hd- 
land  f  ullv  support  our  contention. 

Tbe  rights  of  tlie  portlea  under  the  bills  of 
ladlog  are  to  be  governed  br  tbe  law  of  Cheat 
Brit^  and  the  gencrol  maritime  law. 

Pom  t.  mckerwn,  8  Story,  466;  XiDjrf  v. 
OviSert,  88  L.  J.  N.  8.  Q.  B.  841,  10  Jur.  N. 
8.  948;  The  X.  Morham.  L.  R  1  Prob.  Div. 


Mr.  WlUUm  Allen  Botler,  for  appellee: 

The  facta,  aa  found,  sustain  the  conclusion 
of  law  that  the  stranding  and  the  resultlnE  loaa- 
and  damage  were  due  to  the  negligenoe  <u  th» 
master  and  offlcen. 

Tht  AiboWord,  98  D.  S.  440  (25: 188);  TU 
Ben^aetor,  102  D.  8.  214  (28:  167);  Tht  Jtfrf- 
atie.  103  U,  8.  730  (38:  605);  The  Annit  lAndt- 
ley,  104  U.  S.  187  (86:  717);  MerehanU  Int.  Go. 
V.  AUm,  131  U.  S.  87  (80:  858). 

The  respondent  below,  a  foreign  corpora- 
tion, cboae  voluntarily  to  nppear,  and  could 
not  object  to  ibe  Jurisdictloi;. 

Shield!  V.  T?ioTnat,  69  U.  8  18  How.  888  (IB: 
888);  JftO>mt(*  Y.  Pa.  Gau.  A  ft.  49  N.  Y. 
808;  Pmnoyer  t.  If^.  96  U.  i  714  (24:  666); 
Nat.  FumoM  Oo.  t.  MoNnt  M".  Iron  Workt,  IS 
Fed.  Sep.  868;  Jfeie  Orleans  v.  Hontlon,  11» 
U.  8.  866  (80:  411). 

Unless  duly  pleaded  and  prored,  tbe  law  of 
a  foreign  country  cannot  be  availed  of  aa  a  de- 
fense. 

Monroe  ▼.  Dou^att,  S  K.  Y.  447;  HuU  v. 
Miteh^ton,  64  N.  Y.  689;  Ohapin  r.  Dobton,  78 
N.  T.  74,  79;  The  BeoOand,  100  D.  8.  84,  2» 
(26:  loot.  1008). 

Tbe  law  of  a  foreign  coon tiT  most  be  proved. 

Ennity.  ani(A,6fU.  B.  14 How .400 (14:479)^ 
i^fmw  T.  IndielA,  106  U.  8.  546  (37:354). 

Tbe  Uafori  must  govern. 


Blatchf.  400;  Story,  Oonfl.  Laws,  243,  £«u. 

Where  tbe  negligeoceol  a  earner  or  bis  serv- 
ants la  the  direct  cause  of  lose  or  damage  to 
the  goods  In  hla  charge  for  transportation,  b» 
Is  liable  in  damages,  notwlthatandlng  an^ 
stipulation  In  the  contract  of  alTrelghtiDent  ex- 
empting bim  from  sucb  liablli^.  Such  a  stip- 
ulatioQ  ia  unreasonable  and  contrary  to  publlo 
policy,  and  therefore  void. 

N.  J.  SUam  Nov.  Oo.  v.  MorehanU  Bank,  47 
U.  8.  6  How.  844.888(12:465);  jriJ:A.C;mt.Rft. 
T.  Mineral  Springi  Mfg.  Co.  88  U.  8.  16  Wall. 
818  (81:297);  New  York  Cent.  B.  Oo.  v.  Lock- 
wood,  84  U.  B.  17  Wall.  867  (31:837);  Ogdenf 
burgh  AL.G.R.Go.y.  Pratt,  83  U.  S.  22  WaU. 
183.  184  (82:827,  881);  BaTik  of  Ey.  v.  Adamm 
Exp.  Oo.  98  U.  S.  174  (23:873);  Grand  Trunk 
R.  Go.  T.  a(«ww,85  U.  S.  855(24:535):  Phani» 
Int.  Go.  V.  Erie  &  W.  Trantp.  Oo.  117  V.  8. 
812, 822  {29:878,8re):  Fori  WS.  Cfa.  v. /ii. Omt 
A  ft.  70  U.  8.  8  Wall.  107  (18:170)L&u(A«rB 
Sicp.  Go.  7.  Oaldaea.  88  U.  S.  81  Wall.  S64 
(22:666). 

The  distlncdon  attempted  to  be  made  between 
tbe  liabilitT  of  land  canlerB  and  ocean  carrien- 
U  unlenablia. 

IPare.  MariUmeLaw,  178;  Angell,  Carriers, 
8  89;  JTuomi  t.  BmitA,  L.  K  I  O.  P.  Div. 
428. 

The  role  as  estabHahed  by  thta  conn  has  been 
repeatedly  applied  In  tbe  circuit  and  district 
conrta  to  contacts  of  aflrdgbtmeut  by  owner*- 
of  vessela 

The  Oity  ^Norwieh,  8  Ben.  S76:  JMiim  t, 
Nat.  SUamAip  Oo.  7  Ben.  841;  7%t  Oolon,  » 
Ben.  854;  UhneeeAr  v.  TJie^ndoo,  1  Fed.  Kep. 
637;  May  v.  The  AuJioton,  0  Fed.  Bep.  878;. 
8.  a.  18  Fed.  Bop.  876:  Sun  Mut.  Int.  Oo.  v. 
Milt.  TaOey  Tramp.  Oo.  14  Fed.  Bep.  689; 


Goti^fe 


Wt-4/U 


BuPBOCB  CauKt  or  tbk  Uinm>  Statbr. 


■<Wy,B9 , 

Sdpalktioiu  In  Uie  bill  of  lading  tn  Kibject 
4o  tlie  prorialont  of  the  ttetotw  gorerning  "■  - 
•conlracUng  partiM  and  to  the  tuIm  of  oomn 
dal  law  applicable  to  tbe  contract. 

Walker  t.  Watom  Tnwup.  (h.  TO  U.  B.  8 
Wall.  IBO,  163  a8:17S,  17$;  Jfeora  v.  Am. 
Traiup.  Oe.  60  U.  8,  S4How.  1  (XtiVlA);  Nor- 
■vieh  d  JT.  T.  Traiup.  Co.  t.  Wright.  80  U.  B. 
IS  WaU.  1M  m:m);  Tht  Arn<fa<«>r,  108  D. 
fi.  2S9  (Se:Sfil):  Ph>Kii3S  In*.  Co.  t.  Wtis  A  W. 
TraTup.  a>.  117  U.  a  812  (20:678). 

What  conatitntes  a  coottact  of  carriage  ta  not 
■tt  queatloa  of  local  law.  It  is  a  nutter  of  gen- 
ital law,  upon  which  thia  court  will  exereiae 
Ita  own  Judgment. 

O/ticago  t.  &)bbiru,  VI  V.  S.  S  Black,  418 
^7:898);  Broolifn  GtlyAIir.  R.  Co. ».  Nat.  Bank 
^tkeSepum,  103  n.  B.  14(38:01);  Houghw. 
Tmai  <fiP.  B.  Oo.  100  U.  B.  318  (2S:013);  Ht- 
riek  t.  Mich.  OiU.  S.  Co.  107  U.  8. 103(37:881^ 

The  IJbelantB  were  mbrogated  to  the  righta 
-of  tbe  Insured  aKainat  the  carrier  for  the  loea 
■and  damage  (o  toe  cargo  Inanred  by  theto. 

PhflUps,  Ina  g  1723;  flbma  Int.  Co.  v.  Wwi. 
IVsfup.  Go.  4  Robl.  267;  flafl  v.  Nathtille  <6 
O.B.  Co.m  U.  S.  13  Wall.  867,  870, 878  (30: 
«94-697)i  7<t«  Poiomae,  106  U.  S.  630  (36:1194); 
MobiU  AM.R.CO.  T.  Jur™,  111  U.  8.  684  (^; 
«a7);  Phanix  In*.  Co.  v.  jSW«  &  W.  Trantp. 
Go.  117  U.  8.  812,  830  (39:878,  878). 

Aod  Id  admiraltj  the  suit  U  properly  main- 
lained  by  tbe  underwriter  in  his  own  name. 

The  SontieeUo  v.  MoUiton,  S8  D.  8.  17  How. 
162  (16:68);  Oarriton  r.  MemphU  In*.  Co.  «0 
JS.  B.  19  How.  813, 817(16:666, 668);  Tlu  Ii^nk 
•Q.  Fouler,  8  Fed.  Rep.  860;  Buntom  t.  New 
Bug.  Mut.  In*.  Go.  1  Lowell,  — 

Mr.  Ju*tiee  Gray  delivered  the  opinion  of 
Ihe  court: 

Thia  Is  an  appeal  by  a  iteamshlp  oompaDy 
from  a  decree  renderM  agalcat  It  upon  a  Itbd 
4n  admiralty,  "  !□  a  cause  of  action  ui^tng 
from  breach  of  coDtracl,"  brought  by  —  '- 


-the 


ince  compaDy,  claiming  to  be  subrogated  to 
.  .  rights  of  tbe  owaers  of  goods  shipped  on 
board  The  Hoctana,  one  of  the  appellact's 
«te*mshlps,  at  Hew  York,  to  be  carried  to  Liver- 
pool, and  lost  or  damaged  by  her  stranding, 
Decause  of  the  negllgeoce  of  her  master  and  ot- 
Hoers,  In  Holyhead  Bay  on  the  coast  of  Wales, 
before  reaching  her  destination. 

In  behalf  of  the  appullnnt.  It  was  contended 
ihat  the  loss  was  caused  bv  perils  of  the  sea, 
without  aoy  negligence  on  the  part  of  the  mas- 
ter and  officers;  that  the  appellant  was  not  a 
-common  carrier;  that  it  was  exempt  from  lia- 
bility by  the  teroia  of  tbe  bflls  of  ladW;  and 
that  the  libelant  had  not  been  subrogated  to  tbe 
ri^ts  of  the  owneng  of  the  goods. 

It  is  to  be  remembered  that  the  jurlsdlctloD 
of  this  court  to  review  the  decree  below  Is  lim- 
ited to  questions  of  law,  and  doee  cot  extend  to 
questions  of  focL  Act  of  February  10, 1876. 
c  77,  8  1;  18  Stat,  at  L.  315;  The  QauUe.  128 
U.  B.  ti'4,  484  \anU,  496,  499],  and  cases  there 
dted. 

In  the  findings  of  fact,  tlie  circuit  court  after 
stating,  in  much  detail,  the  course  of  the  ahlp'a 
voyage,  the  conduct  of  her  master  and  officers, 
4he  podtion  and  character  of  the  various  Ugbt- 
7V0 


grecedlcg    tbe  stranding,  distinctly  finds  ss 
tcts;  "  Those  in  charoe  of  tbe  navigation  of 

im..  ts — . nwugent,  in  that,  »-'•'■"- 

■  Mailnn  of  the  1 


.  larseof  tl „ 

Tlie  Montana  were  OHUgeBt,  in  that,  without 
having  taken  cross  beutnn  of  the  Ugbt  at 
Bouth  Stock,  and  so  delenutied  their  dStanoe 


_    .       ,  inarteia 

soutb  coQise  before  passing  tbe  Skerrte^  and 
without  seelnK  the  Skerrlea  light;  and  in  that 
tbey  continoed  at  full  speed  ^er  bearing  the 
fog-gun  at  Nortb  Btack;  and  in  that  Ibey  look 
a  Dortheait  by  east  manietlc  course  on  hearing 
taiA  tog-gun.  Instead  (d  stopping  and  becklDg 
and  taune  a  westeriy  oonne  out  of  Holyhead 
Bay;  and  In  that  they  did  not  aaoertaln  ibfttr 
position  In  Holyhead  Bay  I^  means  of  the  llghta 
and  fog-slgDalB,  orhvtheuaeofthelrad,orb7 
slopping  until  they  soould,  by  thoae  means  or 
otherwise,  learn  where  Ifaelrship  was." 
"  On  the  foregoing  facta,"  the  only  condn- 


amount  to  be  recovered)  Is  in  these  words: 
"  The  stranding  of  Tbe  Hontana  and  theoon- 
sequent  damage  to  ber  cargo  having  been  tbe 
direct  result  of  the  negligence  of  the  master  and 
offlceia  of  tbe  steamer,  toe  respondient  is  liable 
therefor."  NMjigeoce  Is  not  here  stated  oi  a 
conclusion  of  law,  but  assumed  as  a  fact  al- 
ready found.  The  condoslon  of  law  is,  In 
effect,  that,  such  being  the  fact,  the  respondent 
Is  liable,  notwlthatandtng  any  cLaose  Id  tbe  bills 
of  lading. 

Tbe  question  of  negtigenoe  is  fully  and  sat- 
isfactonly  discussed  in  tbe  oplnloa  of  tbe 
district  court  reported  in  17  Fed.  Bep.  877, 
and  in  that  of  tlie  circuit  conrt,  reported  in  32 
Blatchford,  873.    It  Is  largely.  If  not  wholly,  a 

anestloa  of  fact,  the  deci^n  of  whidi  by  tbe 
Ircuit  court  cannot  be  reviewed  here;  and  so 
tor  as  it  can  possibly  be  held  to  be  or  to  in toItc 
a  question  of  law,  it  is  saffldent  to  say  that  the 
dicumstances  of  the  case,  as  found  by  the  cir> 
cult  conrt,  clearly  warrant,  if  they  do  not  re- 
quin,  a  court  or  Jury,  charged  with  the  duty 
of  detemdning  issues  of  fact  to  find  that  tbe 
stranding  was  owing  to  the  negligence  tJt  tha 
officers  of  tbe  ship. 


valid  agreement  to  the  contra^,  the  owner  of 
a  general  ship,  carryuiK  goods  forhlre,  whether 
employed  in  internal,  In  coasting,  or  in  foreign 
Isa  common  carrier,  with  the  ffi^ 


billty  of  an  insurer  against  all  loasea,  except 
only  from  such  irresistible  causes  sa  the  act  of 


Story,  BaUm.  ^  601;  ThtNiaga/ra  v.    

03  U.  8.  31  How.  7,  38  [16:  41,  4n;  The  LaOy 
Piie,  88  U.  S.  31  Wall  I,  14  [33:«W,  608]. 

In  the  present  case,  the  circuit  court  has 
found  as  facts:  "Tbe  Montana  was  on  ocean 
steamer,  built  of  iron,  and  perfonoed  regular 
service  as  a  common  cairio  of  merchwodlse 


IglSL-, , „ 

1y  known  as  the  Qulon  Una.    By  ber,  and  bj 
otlier  abipa  In  that  Uoe,  the  napondent  was 
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tTTenty-foiir  hundred  toiu  of  meKtiandlm,  and 
witli  passeo^rs."  TheblUsof  ladiog,  anoeied 
to  ibe  ansner  and  to  tbe  flndinga  of  fact,  show 
tbat  Ihe  four  shipments  In  queatloD  omonDted 
to  less  than  ooe  hundred  and  tbirty  totia,  or 
baldly  moTS  tbao  one  twenlietb  part  of  the 
whole  cargo.  It  la  clear,  theiefore,  upon  tbia 
record,  that  the  appellant  la  a  common  carrier, 
and  liable  as  audi,  nnleas  exempted  bf  •ome 


perila,  for  loas  of  damage  from  whfdi  It  la  stip- 
ulated that  the  appellaot  sball  not  be  reaponu- 
ble,  include  "baiTHtry  of  maBter  or  marine  ra," 
and  all  perils  of  tbe  aeafl,  rivers  or  navigation, 
described  mote  particular!;  in  one  of  the  bills 
of  lading  as  "colltaion,Htranding  or  other  peril 
of  tbe  seas,  rivers  or  navieatloo,  of  whatever 
nature  or  tdnd  aoever,  and  nowgoever  aach  col- 


more  generally  as  any  "accidenta  of  tbe  .... 
Tivera  and  steam  navigatioe,  of  whatever  nai- 
ure  or  kind  soever;"  and  etich  bill  of  lading 
adds,  in  tbe  tollonlng  words  in  the  one,  and 
in  equivalent  worda In  the  others,  "whether 
ftriaing  from  the  negligence,  default,  or  error 
in  Judgment  of  the  master,  mariners,  engineers 
or  others  of  the  crew,  oroUierwlae  howsoever." 
If  the  bllla  of  lading  had  not  contained  tbe 
clauae  last  quoted,  it  is  quite  clear  tbat  the  other 
clauGes  would  not  have  relieved  the  appellant 
from  liablllif  for  tbe  damage  to  the  goods 
from  tbe  slratidiDg  of  tbe  ship  through  the  neg- 
ligence of  her  officera.  CoUiuon  or  gtranding 
is,  doubtless,  a  peril  of  the  eeaa;  and  a  policy 
of  inaurance  against  perils  of  the  seas  covers  a 
toBS  by  stranding  or  collision,  alllioiigh  arlaing 
from  the  negligence  of  the  msster  or  crew,  be- 
cause tbe  insurer  assumea  to  indemaify  the  as- 
flured  against  losses  from  particular  perila,  and 
tbe  assured  does  not  warrant  that  hig  servants 
shall  u*e  due  care  to  avoid  (hem.  General  Mut. 
Ini.  Co.  V.  Sheneood,  65  U.  8.  14  How.  831, 
864,  36S  [14:4G21;  Orifnt  Ini.  Co.  v.  Adami. 
138  TJ.  B.  87,  78  [31:68.  681;  Oopdand  v.  Ifea 
Sng.  M.  Int.  Go.  2  Met.  483, 448-450.  But  the 
ordltury  contract  of  a  carrier  doee  involve  an 
obligation  on  his  part  to  use  due  care  and  skill 
In  navigating  the  vessel  and  carrying  the  goods; 
and,  as  is  everywhere  held,  an  exception,  In 
the  bill  of  lading,  of  perils  of  the  sea  or  other 
apecifled  perils,  does  not  excuse  him  from  that 
obligation,  or  exempt  him  from  liability  for 
loaa  or  damaM  from  one  of  those  perils,  to 
which  the  ne^lgence  of  himself  urbls  servants 
haa  oontiibuteo.  If.  J.  Steam  iVnc.  Oo.  v. 
MenAanU  Bank.  47  U.  8.  8  How.  844  []2:«6]; 
U.  8.  Sep.  Co.  V.  EountM,  76  U.  B.  8  Wall.  843 

t  19:4671;  Weitem  Tranip.  Co.  v.  Lovmer,  78 
r.  8.  11  Wall.  129  [20:1601;  OriU  w.  Gmivral 
Iron  SereiB  Collier  Co.  L.  R.  1  0.  P.  600,  and 
L.  R.  8  0.  P.  476;  The  XatUAo,  L.  R.  IB  Apa 
Caa.  608,  GIO,  SIB. 

We  are  then  brought  to  the  ^ODsideratloo  of 
the  principal  onestioo  in  the  case,  namelv:  the 
vjlldity  and  effect  of  that  clause  In  each  bill  of 
iftdmg'by  which  tbe  appellant  undertook  to  ex- 
<-mpl  Itself  from  all  responsibility  for  lost  or 
ti»  V.  8.  U.  S.,  Book  83.  61 


UgHice  of  the  master  and  a  _     ^. 

This  question  appeals  to  ua  to  be  ■ubatBntla^ 
Iv  determined  by  the  Judgment  of  tbia  court  in     [430 , 
JKm  Tort  Cera.  R   Go.  \.  Loekwod,  84  U.  a 
17W8U.  867  [81*87]. 

Tbat  case,  indeed,  differed  in  Ita  facta  from 
tbe  caae  at  bar.  It  was  an  action  broueht 
against  a  railroad  corporation  by  a  drover  who, 
while  being  carried  with  his  cattle  on  one  of  it* 
trains  under  an  agreement  which  It  had  *«- 
quired  him  to  siKu,  and  by  which  he  was  to 
pay  certain  rates  for  the  carriage  of  the  cattl& 
to  pass  free  himself,  and  to  take  the  risks  of  aJi 
injuries  to  himself  or  to  them,  was  Injured  b/ 
tbe  negligence  of  the  defendant  or  its  servontk. 

The  judgment  fortbeplaintiff,  however,  was 
not  rested  upon  tbe  form  of  the  agreement,  ( 


land  and  carriers  by  sea,  or  between  carriers  of 
passengers  and  carriers  of  goods,  but  upon  tbe 
broad  ground  tbat  no  public  carrier  la  permit- 
ted by  law  to  alipulate  for  an  exemption  from 
the  consequences  of  tbe  negligence  of  bimseU 
oi'  bit  servants. 

The  very  question  there  at  issue,  defined  at 
the  beginniog  of  the  opinion  as  "whether  a 
railroad  company,  carrying  passengers  for  bin, 
can  lawfully  stipulate  not  to  be  answerable  for 
their  own  or  their  servants'  negligence  in  ref- 
such  carriage,"  waa  stated  a  little 


mon  carriers  may  exciiso  themseives  from  lla> 
bility  for  nej^iigence;"  and  a  negative  anawer 
to  the  question  thus  stated  was  aneceasary  link 
in  the  logical  chain  of  conclu^oiu  announced 
at  Ibe  end  of  the  o^nlon  as  constituting  the 
ratio  decidendi.  81  U.  8.  17  WaU.  869,  868, 
834j;21:a84,  635,  64S]. 

Tfie  coDtse  of  reasoning,  supported  by  elat^ 
orate  argument  and  illustration,  end  by  copious 
references  to  authorities,  by  which  toose  con- 
clusions were  reacbed,  may  be  summed  up  as 
follows: 

By  tbe  common  law  of  England  and  Amer- 
ica ttcfore  tbe  DecIaratioD  of  Independence, 
recognized  by  tbeweigbt  of  EngUab  antbority 
for  half  a  century  afterwards,  and  upheld  by 
decisions  of  tbe  lugheat  courtt  of  many  State*  [4M\ 
of  tbe  Union,  common  carriers  conld  not  Stip- 
ulate for  immimity  for  their  own  or  tlieii  lerv- 
ania'  negligence.  Tbe  English  Railway  and 
Canal  'mfflc  Act  of  1854,*  declaring  void  all 
notices  and  conditions  made  by  those  classea  of 
common  cairters,  except  such  as  should  be  held 


lould  be  tried  to  be  just  and  reasonable,  ^ 
substantially  a  return  to  tbe  rale  of  tbe  com- 

Tbe  only  important  modification  by  tbe 
Congress  of  the  United  Stales  of  the  previous- 
ly easting  law  on  this  subject  is  the  Act  of 
1851  to  limit  the  liability  of  ship  owners  (Act 
of  Maivh  8,  18S1,  C.  48;  8  Stat,  at  L.  686;  R.  S. 
%%  4282-1289),  and  that  Act  leaves  them  liable 
without  limit  for  their  own  negli^nce,  and  lia- 
ble to  the  extent  of  the  ship  andlrelghl  for  the 


oo^e 
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extent  of  thoM  responaibiUtlea  ii  restricted  bj 
lawor  bvcontnct,  the  nature  of  hU  occupation 
nukes  mm  k  common  carrier  still.  A  commoa 
osrriermkjbecomeKpflTstecarrler,  ortb^ee 
for  blre,  wben,  as  a  matter  of  accommodatioa 
or  speolBl  eng^mment,  be  nndertakee  to  oarrj' 
■omethlng  wUui  It  l«  ootbls  btudnesa  tocarry. 
But  wben  «  carrier  bai  a  lei^aiij  eatsbllsbed 
busiDeesforcariTlng  all  orcertain articles,  and 
espedallj  if  tbat  canter  la  a  corporation  created 
for  tbe  purpose  of  tbe  carryliig  trade,  and  the 
carriage  of  the  articles  is  embraced  wltbin  tbe 
scope  of  Ita  chartered  powers,  it  is  a  commoa 
carrier;  and  a  special  contract  about  its  respon- 
■Itdtlty  does  not  dereat  it  of  tbat  cbarecter. 

The  fundamental  principle,  upon  which  the 
law  of  common  carriers  was  eatabllshed,  was  to 
secure  tbe  utmost  caie  and  dOloeuce  in  the  per- 
formance of  their  duties.  That  end  was  ef- 
fected in  regard  to  goods,  bf  cbargiD;  the 
common  canier  ai  an  uxarer,  and  in  regard  (o 
passengers,  by  exacting  the  higbeet  degree  of 
caref ulnesa  and  diligence.  A  rairrier  who  stlp- 
nlalca  not  to  be  bound  to  the  exercise  of  care 
and  diligence  seeks  to  put  off  the  essentia]  du- 
ties of  his  empIoTment. 

Nor  can  tfaoee  dutlea  be  waived  in  respect  to 
his  agents  or  MtTants,  eepedallj  where  the 
carrier  Is  an  artlflolal  bemg,  incapable  of  acting 
except  bT  agenia  and  serranta.  The  law  de- 
mands of  tbe  carrier  carefulness  and  diligence 
In  performing  the  serrlce;  not  merely  an  ab- 
stract carefulncea  and  diligence  In  proprietors 
and  stockholders  who  take  no  active  part  In  tbe 
bnatnesa.  To  admit  such  a  dladnction  In  the 
law  of  common  carriers,  asthe  bugineis  is  now 
carried  on,  would  be  subTerdTe  of  the  very  ob- 
ject of  the  law. 

The  carrier  acd  hb  customer  do  not  stand 
upon  a  footing  of  equality.  The  individual 
customer  has  no  real  freedom  of  choice.  He 
cannot  afford  to  biggie  or  stand  out,  and  seek 
redress  In  the  conrts.  He  prefers  rather  to  ac- 
cept any  bill  of  lading,  or  to  sign  any  paper, 
that  Uie  carrier  presents;  and  In  most  cases  be 
has  no  alternative  but  to  do  this,  or  to  abandon 
his  business. 

Special  contract!  betweenthe  oarrterand  tha 
customer,  the  terms  of  which  are  Just  and  rea- 
sonable and  not  contrary  to  public  policy,  are 
upheld — such  as  those  exempting  the  carrier 
tcota  respondbility  tot  losses  happening  from 
accident,  or  from  dangers  of  navigation  Qtat  no 
human  skill  or  dSlgenoe  can  guard  against;  ex 
for  money  or  other  valuable  artlclea,  liable  to 
be  stolen  or  damaged — unless  Informed  of  their 
character  or  value;  or  for  periabable  articles  or 
live  animals,  wben  Injured  without  default  or 
negligence  of  the  carrier.  But  the  law  does  not 
allow  a  public  carrier  to  abandon  altogether  Us 
obligations  to  the  public,  and  to  stipulate  for 
exemptions  whiidi  are  unrea^nable  and  im- 
proper, amounting  to  an  abnegBdon  of  the  ea- 
•enilal  duties  of  his  emi^oymenL 

It  bdog  ag^nst  the  policy  of  tbe  law  to  allow 
adpnlatimu  which  will  relieve  the  railroad 
company  (torn  the  exercise  of  care  or  diligence, 
or  wUch,  tn  other  words,  will  excun  It  for 
Stt 


oegligenoe  in  the  perfonnaoce  of  its  duty,  the 
company  remains  liable  for  each  n^llgence. 

This  analysis  of  the  opinion  in  Railroad  (h. 
V.  £oatiM>0rTshow8  that  11  aSrms  and  rests  upon 
the  doctrine  tbat  an  express  stipulation  brany 
common  carrier  for  hire.  In  a  contract  of  car- 
riage, that  be  shall  be  exempt  from  liability  for 
losses  caused  by  the  negUgence  of  liiinself  or  tA%m-\ 
bis  servants,  is  unreasonable  and  contrary  to  ^  ' 
public  policy,  and  consequently  void.  And 
such  baa  always  been  theunderstanding of  this 
court,  expressed  in  eeveral  later  cases.  Sooth- 
«m  Exp.  Oo.  V.  aOdwU,  88  U.  B.  31  Wall.  3M, 
868  [83:556,  5581;  Ogdentburg  AL.a.R.  Oo.  v. 
iVaJf.  8B  U.  S.  22  WalL  188,  184[3a:837,  8811; 
Bank  nf  Ky.  v.  AAamt  Exp.  Oo.  88  U.  B.  174, 
188  [83:872.  8781;  Grand  Tntnk  B.  Oo.  y.  St»- 
vent,  96  0.  8.  65S  [a4;535);  Hart  v.  Fa.  R.  Oo. 
118  U.  8.  881,  838  [38:717,  7801;  Phanix  Im. 
Oo.  V.  Sri»  A  W.  Tranm.  Oo.  117  U,  8.  813,  382 
n»:878,  B781:  Inimn  y.  8.  0.  B.  Oo.  189  U.  S. 
128ra«(«,  613]. 

The  general  doctrine  is  nowhen  stated  more 
explicitly  than  in  Sart  v.  Bmnnfivania  B.  Oo. 
and  PImnix  In*.  Oo.  v.  BrU  A  W.  TVoMp^  Oa.. 


goods,  and  signed  by  the  latter,  by  which  he 
was  to  pay  a  rate  of  freight  based  on  tbe  oondl 
tion  tbat  the  company  assumed  liabUi^only  lo 
tbe  extent  of  an  agreed  valuation  of  the  goods, 
even  in  case  of  loss  or  damage  by  its  negligence, 
waa  upbpld  as  just  and  resaonable,  because  a 
proper  and  lawful  mode  of  securing  a  due  pro- 
portion between  the  amount  for  which  iho 
cairler  might  be  leHpoosible  and  the  compensa- 
tion which  he  received,  and  of  protecting  him- 
self ualnst  extravagant  or  bndful  valuations 
— whSb  1b  quite  diBerent  from  enmpting 
himself  from  all  resDonslbHi^  whatever  (or  tiia 
negligence  of  hlmsdf  and  hu  aervants. 

In  tbe  other,  the  decision  was  that,  as  a 
common  carrier  might  lawfully  obtain  Rom  a 
third  penon  insurance  On  tbe  gOOds  Carried 


against  loss  by  the  usual  perils,  though  occa- 
loned  by  negligence  of  the  carrier's  servania, 
stlpolationln  a  blU  of  lading  tbat  the  carrier. 


when  liable  for  the  loss,  stumH  have  the  benefit 
of  any  tuaurance  effected  on  the  goods,  wa» 
valid  as  between  the  carrier  and  tne  shipper, 
even  when  the  n^igence  of  the  carrier's  serv- 
ants was  the  cause  of  the  loss.  ITpboklbg  an 
agreement  by  which  tbe  carrier  receives  the 
benefit  of  any  insuranoeobtalnedl^  tbe  shipper 
from  a  third  person  Is  quite  diBerent  from  per- 
mitting the  carrier  to  compel  the  shipper  to  ol^ 
tain  insurance,  or  to  aland  his  own  Insurer,  [443) 
against  negligence  on  the  part  of  the  carrier. 

It  was  argued  for  the  appellant  that  the  law 
of  New  Tork,  Oie  la Ioeieoniraetti$,  wasaettled 
by  reoent  decisions  of  tbe  Oonrt  of  Appeals  of 
tbat  State  In  favor  of  tbe  ria^t  of  a  carrier  of 
goods  or  passengers,  bj  land  or  water,  to  stip- 
ulate for  exemption  from  all  liabQl^  for  his 
own  nwligeuce.  ifynard  v.  AroffM*,  B.  <ft 
Jf.  T.  BTOo.  71  KTY.  180;  Bpinttti  v,  JMm 
SUamMp  Oo.  80  N.  T.  71. 

But  tm  this  lubjeot,  as  ob  any  qnertion  da- 
1MU.8. 
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pcDitlnj  uponmrrcuitlle  lawftod  not  upon  local 
BlatuM  or  us^,  U  Ii  well  settled  tlut  the 
Court!  of  the  United  Statei  are  not  bound  by 
(lecisloDS  of  the  oouru  of  tbe  State,  but  vill 
FxiTcUe  ibeir  own  judgment,  even  when  tbelr 


wbicii  Lbo  courla  of  tbe  StaU  bave 
Jurisdiction,  and  upon  a  contract  made  and  to 
lie  performed  wlthtn  the  Stale.  JVw  York 
Vent.  R.  Co.  v.  Lotkaood,  64  U.  B.  17  Wall.  8B7, 

"  tf  rai  :827^M8j;J?yf^  ▼•  **^  c^  ^.  * 

riO:IW4];  ,_„-  .  ^  . 
[10:860];  BroMj/n  (Utii  A  S.  R.  Co.  t.  }lat. 
ainA  0/*  tA«  .BMmWe,  lOS  U.  B.  14  [26:61' 
mrgm  7.  fiW^rman,  107  U.  a  30,  SS  mM.. 
86(0;  AnttA  T.  Jlo&ima,  UM  U.  S.  AB,  478 
[Sinus,  0131;  Awbr  t.  OAmAAv  R.  Co.  190  U. 
'^  —  -T8p&i ■" 


eicluBivelv  nMed  m  Qtou  br  tbe  donstitaUon 
of  the  nnlted  Slotei. 

It  wai  alao  argued  In  behiU  of  the  appellant, 
that  tbe  valkUtj  and  eflect  of  ttali  oontract,  to 
be  prafonaed  priDdpoU;  upon  the  bigb  aeaa, 
■bould  be  goTemed  by  the  ceneral  luiritlme 
law,  and  that  by  tliat  lew  aocn  itlpulationa  are 
valid.  To  tbb  argument  there  are  two  answerB: 
Fint.  TberelinotBhowntobeanyaucbgen- 
eral  maritime  law.  The  Indnatir  of  the  learned 
counsel  tor  tbe  appellant  bai  collected  articlea 
of  codes,  dedaloiia  of  courts  and  opinions  of 
commentators  In  France,  Italy,  Gennany  and 
Holland,  teadlng  to  show  that,  by  the  law  ad- 
ministered In  tbwecountiies.sacb  astipulation 
(....  would  be  valid.  But  those  decisions  and  opin- 
l***J  Ions  do  not  appear  to  have  been  based  on  gen- 
eral maritime  law,  but  largely.  If  not  wholly, 
upon  provisions  or  omissions  in  the  codes  of 
the  pmiculai  country;  and  it  has  been  said  by 
many  Jurists  that  tho  law  of  France,  at  least, 
was  otherwise.  Bee  %  Pardessus,  Droit  Com- 
mercial, no.  942;  iOooletJkHeyet,  Diet.  Droit 
Commerd^  In  ed.  voiturier,  noe.  1,  81;  S 
Troplong,  Drdt  Civil,  nos.  SH,  910,  Ha,  and 
other  books  cited  in  Pttiinvdmt  A  0.  Steam 
Nan.  Co.  V.  Shatul,  8  Moore,  P.  C.  N.  8.  273. 
278, 380, 386;  30  Laurent,  Droit  Civil  Francats, 
DO.  083;  Hellish,  £.  J.,  In  OtAen  v.  Southtatt- 
«m  &  O).  L.  R.  3  Ezch.  Dlv.  208,  257. 

Sseand.  The  general  maritime  law  la  in  force 
In  this  country,  or  In  any  other,  >o  far  only  as 
it  hss  been  adopted  l^  the  laws  or  usages  there- 
of; and  no  rule  of  tbe  general  maritime  law  (If 
any  exists)  concerning  the  validity  of  such  a 
stipulation  as  that  now  before  us  has  ever  been 
adopted  in  the  United  States  or  in  England,  or 


performed  on  board  of  n  British  vewel  and  to 
be  finally  completed  In  Great  Britain,  and  the 
damage  occurred  In  Great  Britain,  tbe  case 
should  be  determined  by  the  British  law,  and 
that  by  that  law  the  clause  exemptinc  the  ap- 
peliantfrom  liability  for  losses  occaAooed  oj 
the  negligence  of  its  servants  was  valid. 

The  circuit  court  declined  to  yield  to  this 
argument,  upon  two  grounds:  1st.  That  as  the 
answer  expressly  admitted  the  jurisdiction  of 
the  circuit  court  asserted  in  the  Ubel,  and  the 
law  of  Great  Britain  bad  not  beeo  set  up  in  the 
answer  nor  proved  as  a  fact,  the  esse  must  be 
decided  according  to  the  law  of  tbe  federal 
courts  as  a  question  of  ^neral  oommerdal  htw. 
2d.  That  there  was  nouilng  in  tbe  contracts  of 
affreightment  to  indicate  a  contrac^ng  in  view 
of  any  other  law  than  the  recognized  law  of  such 
forum  in  the  United  States  as  should  have  cog- 
nlzaoee  of  suiu  on  the  contracts.  32Blatcbt.89T. 

The  law  of  Great  Britain  since  the  Declara- 


.   of  fact,  which  II     _ 

cannot  be  presumed  to  be  acquainted  with,  ol 
to  have  Judicial  knowledge  of,  unless  it  is 
ideaded  and  proved. 

The  role  that  the  courts  of  one  country  cut- 
not  take  cognizance  of  tbe  law  of  another 
without  plea  and  proof  has  been  constantly 
maintained  st  law  and  In  equity,  in  England 
and  America.  Ctureh  v.  fiuWart,  6  U.  B.  2 
_  1:3491;  Snrtit  v.  Smith,  K 

426,  427  [14: 4731;  DofiUM 
V.  HaU,  «1  U.  S.  18,  20.  21  [38:  lOO,  1981; 
iVms  V.  Ittdielh,  lOS  U.  B.  646  [27: 2041;  Em 
parte  Oridland.  Z  Yea.  ft  B.94.M:  Ugvd  t. 
Ouibert,  L.  R.  1  Q.  B.  110, 130;  &  0.  ejBert  A 
S.  100, 142.  In  the  case  last  cited,  Mr.  Jvttiet 
WlUes,  delivering  Judgment  In  the  Exchequer 
Chamber,  said:  "In  order  to  preclude  all  mis- 
apprehension. It  may  be  well  to  add,  that  a 
pwW  wbo  lellee  upon  a  right  or  an  exemption 
by  foTetgn  law  Is  bound  to  bring  such  law 
properly  Defotc  the  court,  and  to  establish  It  In 
proof.  Otherwise  tbe  court,  not  being  entitled 
to  notice  such  law  without  Judicial  proof,  must 
proceed  according  to  the  law  of  England." 

The  dedslon  in  Lamar  v.  Mieoa,  113  U.  S, 
402  [28:701],  and  lU  U.  8.  218  [2«:M],  did  not 
In  the  least  qualify  this  rule,  but  only  applied 
the  aetUed  doctrine  that  the  Circuit  Oourta  of 
tbe  United  Stales,  and  this  court  on  appeal 
from  their  dedslons,  take  Judicial  notice  of  tbe 
laws  of  tbe  several  Statee  of  the  Union  as  do- 
mestic laws;  and  It  bas  aiace  been  adjudged.  In 
accordance  with  the  genenl  rule  as  to  foreign 
law,  that  this  court,  upon  writ  of  error  to  toe 
highest  court  of  a  State,  does  not  take  judicial 
notice  of  the  law  of  another  State,  not  proved 
In  that  court  and  made  part  of  the  record  sent 
up,  unless  by  the  local  law  that  court  takes 


Sdtbxios  Cocbt  or  i 


U  limited  to  tbe  rtatemant  made 
below,  cannot  be  qtMstioDed."  TaOiot 
man.  0  U.  &  1  Onucli,  1,  88  [S:  IS].  And  Iq 
tt  recent  caw  In  admiralty,  Mr.  Jvmtt  Bndler 
Hid:  "If  a  colltelon  afaonld  occoi  In  BrlUut 
waters,  at  least  between  Britlah  eblpi,  and  tbe 
injoied  portv  abonld  seek  relltf  In  our  courts, 
we  would  administer  justice  according  to  the 
Britlsb  law  lo  far  ai  tbe  riglits  and  Itabllltlee 
of  the  paittea  were  conoetned,  provided  It  weie 
shown  what  that  law  was.  If  not  shown,  we 
would  apply  our  own  law  to  the  case.  In  the 
French  or  Dutch  tribunals  tbej  would  do  tbe 
same."  Ue  BeoOand,  lOS  U.  B.  21,  28  [»: 
1001. 10081. 

So  Bir  Wllltaia  Scott,  Id  the  Hleh  Court  of 
Admiralty,  said:  "Upon  all  prlndplea  of  com- 
mon jurit^>mdence,  foreign  law  is  always  to  be 
proTed  M  a  fact."    Tht  Zottit,  2  Dodson,  210, 

*  _  Tp  the jame  effect  are  the  Judjcme 


- .    -       -\  ^  ia\^jiVt  j[ .  Kf,  fit,  am 

PterkM.  19  Uoon.  P.  a  4M.    Andtna 

recent  case,  cited  W  the  appellant.  Sir  Robert 
PblUlmore  said:  "I  have  no  doubt  whatever 
that  those  who  rely  upon  UbedifteieDce  between 
the  foreign  law  and  the  law  of  the  forum  In 
wbich  the  case  is  brought  are  bound  to  estab- 
lish that  difference  bv  competent  evidence." 
T^  Duero.  L.  R.  2  Adm.  AEccl.  808.  887. 


tlon  whether  tbe  BrllUb  taw  dllfored  from  our 
own  WBS  not  open. 
But  It      -         ■ 

certffled 

etrtiorari,  that  after  the  circuit  court  had  de- 
livered its  opinion  and  Oled  Ita  findings  of  fact 
and  conclusions  of  law,  and  before  tbe  entry 
of  a  final  decree,  the  appellant  moved  for  leave 
to  amend  the  answer  oj  averring  tbe  existence 
of  the  British  law  and  Ita  iqipllcability  to  tUa 
case,  and  to  prove  that  law;  and  that  the  mo- 
tion waa  dented  by  the  circuit  court,  because 
the  propoaed  allegation  did  not  set  up  any  bet 


aUow  the  answer  to  be  amended  and  i»Dof  of 
the  foreign  law  to  be  introduced.  7%»  Adeline, 
18  U.  S.  fi  Oranch,  344,  S84  [S:71S]:  7%t  MaH- 
anna  Flora.  U  U.  B.  11  Wheat.  1.  S8  [6:400] 
TAe  Oliorta  Morgan.  116  U.  S.  60  j;28 
MmkanU  In*,  do.  v.  Attm,  121  U.  S.  6 
SS81;  ns  OatttU,  US  U.  B.  474  [anU,  .  ^. 
Ana  the  question  at  tbe  effect  which  tbe  law 
of  Qreat  Britain,  If  doly  alleged  and  proved, 
should  have  upon  this  case  has  been  fnily  and 
aUy  argued. 

Under  these  drcomstances,  we  prefer  not  to 
rest  our  Judgment  upon  technical  grounds  of 
pleading  or  evidence,  but,  tskiog  tbe  same 
course  as  in  JfinvAantt  Int.  Oo,  v.  Aiien,  Just 


_, 1  is  hardly  denied  by  the  appel- 

that   under  the  existing  law  of  Qreat 
ntain,  as  declared  by  the  latest  derisions  of 


her  court^  common  carriers,  by  laud  or  sea, 
except  ao  far  as  they  are  controUed  by  the  pro- 
visions of  the  Rallw^  and  Canal  Traffic  Act 


occasioned  by  negligence  of  their  semtnls. 
27m  On«ro,  L.  R.  2  Adm.  &  Eccl.  808;  Taitb- 
man  v.  Foe.  Steam  JIToe.  O).  28  L.  T.  N.  5.  701; 
8Uel  V.  State  Line  Steanuhip  Oa-L.  R.S  App. 
Cas.  72;  Manehatar,  8.  A  L.  B.  Co.  v.  Brmen, 
L.  R  8  App.  Oas.  703.  It  may  therefore  be 
assumed  that  tbe  etipulatton  now  la  question, 
though  inraltd  by  our  law,  would  be  valid  ac- 
cording to  the  law  of  Qreat  Britain. 

The  general  rule  as  to  what  law  should  pre- 
vail, in  case  of  a  conflict  of  laws  concerning  a 
private  contract,  was  oonciaelv  sod  exactly 
stated  before  the  Declaration  of  Independence 
by  Lord  Hansfleld  (as  reported  by  Sir  William 
BIsckstone,  who  had  been  of  counsel  In  the 
case)  as  follows:  "The  general  rule,  eelabllahed  [A48] 
veeomitate  etjmv  gentium,  is  that  the  place 
where  the  contract  u  made,  and  not  where  the 
action  1^  brought,  Is  to  be  coitaldered  in  ex- 
pounding and  enforcing  the  contract  But 
this  rule  admits  of  an  exception,  when  the 
parties  (at  the  time  of  makine  the  contract)  had 
a  view  to  a  different  kingdom.  Sobinton  v. 
Sand,  1  W.  BL  284,  258,  288;  8.  0.  2  Burr. 
1077, 10T«. 

nie  recent  dedsions  by  eminent  English 
Judges,  cited  at  the  bar,  ao  clearly  affirm  and 
io  strikingly  illustrate  the  rule,  as  applied  tfl 
cases  more  or  less  resembling  the  case  before 
ns,  that  a  full  statement  of  tbem  will  not  b« 
inspproprlale, 

taPenintiUar SO. Steam Ifav.  Co.r.Bhand, 
8  Hoote,  P.  C.  N.  B.  272,  SW,  Lord  Juttict 
Turner,  delivering  Judgment  in  the  Privy 
Ooundl.  reversing  a  dedsioii  ot  the  Supreme 
Court  of  HaoritiuB,  said.  "The  general  rule  is 
that  the  law  ot  tbe  country  where  a  contract  is 
made  governs  as  to  tbe  nature,  the  obligation 


there  ruling,  or  as  temporair  residents  owe-  it 
a  tempomv  alleglaiice;  In  dther  case  eaually, 
tber  must  be  understood  to  submit  to  tne  law 
there  prevailing,  and  to  axree  to  Its  action  upon 
their  contract.  It  Is,  <A  txnati,  immaterial 
that  snch  agreement  is  not  ezinessed  in  terms; 
It  is  equally  an  agreement  in  fact,  presumed 
dejwre;  and  a  tordgo  court  InleipretiDg  or  en- 
forcing It  on  any  contrary  rule  defeats  the  In- 
tention of  the  putlea,  a>  well  as  neglects  to  ob- 
aerre  the  recognised  comltv  of  nations." 

It  was  accordingly  held  that  the  law  of 
England,  and  not  the  French  law  In  force  at 
Haurltius,  governed  the  validity  and  construc- 
tion of  a  contract  made  In  an  Engliah  port  be- 
tween an  English  company  and  an  English 
subject  to  carry  him  Ibeoce  by  way  of  Alex 
andiia  and  Sues  to  Hauritlns,  and  cootalnlnf^ 
a  stipulstlon  that  the  company  should  not  be 
liable  for  loss  of  psasengeia*  baggage,  which 


*1  InleiB.  Oom.  Bep.  Bi 


imu.  s. 


>,  Google 


LivBBPODL  ua>  Qhbult  WBarsHK  Sruu  Co.  i 


I.  Co. 


Sn-464 


the  cmnt  In  Maurltiui  had  hdd  to  be  Invalid 
h;  the  French  lew.  S  Hoore,  P.  a  H.  8.  37& 
LotA  JuttUe  Turner  observed,  thet  It  was  e 
seUsfecUon  to  flod  that  tbe  Conrt  of  Caaaatlon 
in  France  had  nioDounccd  a  Judsment  to  tbe 
■ame  effect,  uaaer  precleelj  dmUar  clrcam- 
[441)-'  etanceB,  In  tbe  case  of  a  French  officer  taUng 
passage  at  Hong  Kong,  an  Engtiab  posesalon 
for  AfBrseillMln  France,  under  a  like  contract, 
on  a  ship  of  tbe  game  company,  which  was 
wrecked  in  tbe  Red  Sea.  owing  to  tbe  negli- 
gence of  her  master  and  crew.  Jtilien  v,  nn- 
inrular  d  0.  Steam  Nat.  Co.  imperleclly  stated 
-in  8  Moore  P.  C.  N.  8.  283,  note,  and  fully  re- 
ported in  75  Journal  du  Falati  (ISM)  325. 

Tbe  caae  of  Uoyd  v.  Oviberi,  6  Beat  &  8. 
100;  &  a  L.  R  1  Q.  B.  UG,  decided  in  tbe 

Sneen'B  Beech  before,  and  the  Exchequer 
bamber  after,  tbe  decision  In  tbe  Prlvj  Coun- 
cil JuBt  referred  to,  presented  tbia  Mcullar 
Gtateof facts:  AFreocbablpownedbv French- 
men  was  chartered  1^  the  master,  'ia  pomi- 
ni^ce  ol  hla  Keneral  authority  as  such,  tn  a 
Danish  West  India  island,  to  a  British  subject, 
who  knew  her  to  be  I^ncb,  for  a  voyage 
frooi  Bt.  Marc  in  Hajti  to  Havre,  London  or 
Liverpool  at  tbe  charterer'*  option,  uid  be 


shipped  a  cargo  from  BL  Marc  to  Liverpool. 

On  the  voyage,  the  ship  austained  damage  from 

n  which  compelled  berto  put  Into  >  Por- 


tuguese port  There  the  master  lawfully  bor- 
rowed money  on  bottomry,  and  repairs  tbe 
i>bipand  she  carried  her  cariroaate  to  Liverpool 


Tbe  bondholder  proceeded  in  an  Bnglisb  Cour 
of  Admimlty  against  the  ship,  freight  ant 
<»rgo,  which  bdng  Insufficient  to  satisfy  the 


bond,  be  biODgbt  aa  action  at  law  to  recover 
the  deficiency  against  the  owners  of  tbe  shli 
ftnd  tbey  abandoned  tbe  ship  utd  trdght  I 
■ucb  manner  a*  by  tbe  Frendi  law  abwlTed 
tbem  from  liabill^.  It  was  beld  that  tbe 
French  law  governed  the  case,  and  therefore 
the  plaintiff  could  aot  recover. 

It  thus  appean  that  in  that  case  the  question 
(rf  the  Intent  of  the  parties  waa  complicated 
ifttb  that  of  tbe  lawful  authority  of  the  mas- 
ter; and  tbe  dediloo  in  tbe  Queen's  Bench  was 


I  limited  by  the  law  of  the  home 
port  of  the  ship,  of  which  her  flnt;  waa  snffl- 
dent  notice.  6  Best  &  8.  100.  That  decision 
was  in  accordaoce  with  an  earlier  one  of  Mr. 
Jattica  8tory,  in  Pope  v.  Nickenon,  8  Btory, 
46e;  as  well  as  with  later  ones  In  the  Privy 
Council  oo  appeal  from  the  High  Court  of 
|4S0|  Admiralty,  In  which  the  vallditvof  aboltonur 
bond  has  been  determined  by  tlie  law  pr«Tatl- 
Ing  at  the  home  port  of  tbe  iiblp,  ana  not  by 
tbe  law  of  the  port  where  the  Iwnd  was  given. 
Tht  Eamak.  L  R  S  Priv.  C.  B06,  Bl^  "Hu 
OaetoM  A  Maria,  L.  R  T  Prob.  DIv.  187. 
See  also  I^  Woodiand,  7  Ben.  110,  118,  14 
Blatchf.  490,  608.  and  104  U.  8.  160  [24:706]. 
Tbe  Judgment  In  the  Eicbequer  Chamber 
in  UoyiiT,  Oviitrl  was  put  upon  somewhat 
broader  ground.    Mr,  Jvttiet  wlUea,  in  deliv- 


EMrtlea 

have  ad 


'  prevail  In  tbe  absence  of  drmimslancea  Indl- 
cadne  a  different  [mention,  as,  for  instance, 
that  tne  contract  la  to  be  entirely  performed 
elsewhere,  or  that  tbe  subject  matter  Is  Immov- 
able property  situated  in  another  counby,  and 
•0  foTlbi  which  latl«r,  though  aomettoee  treat- 
ed as  distinct  roles,  appear  more  properly  to 
be  classed  as  exceptions  to  the  more  genera] 
one,  tiy  reason  of  Uie  circumstances  Indicating 
an  Intention  to  l>e  bound  by  a  law  different 
from  that  of  the  place  where  tbe  conliaot  la 
made;  which  Intention  is  inferred  from  Ibe 
subject  matter  and  from  the  surrounding  dr^ 
comstances,  so  far  as  they  are  relevant  to  con- 
strue and  determine  the  character  of  tbe  coo 
tract,"  L.  R  1  Q.  R  ia2,  188;  6  Best  ft  a 
188. 

It  was  accordingly  held,  conformably  to  Ib^ 
Judgmentin  ftnVnfvIar<fiO.  Steam  Nov,  Oo.  ▼ 
ahaiid,  above  died,  that  tbe  law  of  England,  M 
tbe  law  of  tbe  place  of  final  performance  or  port 
of  discharge,  old  not  govern  the  case,  because 
It  was  "maolfeBt  that  what  was  to  be  done  at 
Uverpool  was  bat  a  small  portion  of  the  entire 
service  to  be  rendered,  and  (hat  tbe  character 
of  tbe  contract  cannot  be  determined  thereby," 
■Itbougb  as  to  tbe  mode  of  delivery  tbeuiagM 
of  Liverpool  would  govern.  L.  R  1  Q.  R  135, 
126;  6  Best  &  8.  m.  It  was  then  observed 
that  tbe  law  of  Portugal,  In  force  where  tfaa 
bottomry  bond  was  given,  could  not  affect  tbt 
case;  that  the  law  of  Haytl  bad  not  been  men- 
tioned or  relied  upon  In  argument;  and  that 
"in  favor  of  the  law  of  Denmark,  tbere  Is  the  [4S1] 
cardinal  fact  that  the  contract  was  made  In 
Daniah  territory,  and  further,  that  tbe  first  act 


a  view  of  all  the  dicnmstancea  of  the  case,  de- 
cided that  the  law  of  France,  to  whlcb  tbe  ahip 
and  her  owners  belonged,  must  govern  the 
queetlon  at  Issue, 

Hie  decision  was,  in  substance,  that  tbe  pre- 
sumption that  the  contract  should  be  governed 
by  tbe  law  of  Denmark,  In  force  where  It  wu 
made,  waa  not  overcome  In  favor  erf  the  law  of 
England  by  Ibe  fact  tfaat  tbe  voyage  was  to  oo 
English  port  and  tbe  charterer  an  Englishman, 
nor  in  favor  (A  the  law  of  Portugal  by  the  fact 
that  the  bottomry  bond  was  given  In  a  Portu- 
guese port;  but  that  the  ordinary  presnmpllon 
was  overcome  by  the  consldentioo  that  French 
ownen  and  an  English  charterer,  makins  a 
cbBrter-party  tn  the  French  language  of  • 
French  ship.  In  a  port  where  bou  were  foi^ 
eignera,  to  Tie  performed  partly  thereby  weiglt- 
ing  anchor  for  the  port  of  loading  (a  placa 
where  both  parties  would  alao  be  foreigners), 
partly  at  that  port  by  taking  tbe  ca^o  on  boBTd, 
pricdpallv  on  thehlgb  eeaa,  and  putly  by  final 
delivery  in  the  port  of  dlsch^ge,  must  bava 
Intended  to  look  to  the  law  of  Ftonce  at  gov* 
emlng  the  question  of  the  liability  of  tbe  own- 
~~  beyond  the  value  of  the  ship  and  freight. 

In  two  later  cases.  In  each  of  which  tbe  Jud^ 
ment  of  the  Queen's  Bench  Division  was  af- 
firmed by  tbe  Court  of  Appeal,  the  law  of  the 
place  where  the  contract  was  made  was  held 
to  goveiD,  notwithstanding  some  of  tbe  facts 
strongly  pointed  toward  the  ^iplicatloa  of 
another  law;  In  the  one  case,  to  tbe  law  of 
tbesblp'a&ag;  and  In  Ibe  other,  to  tbe  law  id  the 
port  where  Uut  pan  of  the  contract  was  to  bS' 


SUIVUB  OOUBT  OF  TSB  UMmD  BTATBfc 


performed,  for  the  noDperformuioo  of  wUoh 
ibe  suit  was  brought. 

Id  the  first  case,  a  htU  of  Uaing,  laraed  tn 
Sngland  In  the  BngUab  language  lo  an  Engllih 
eahject,  bjr  a  companv  desofbed  therelD  aa  an 
EngUah  oompauT  ana  In  tact  registered  both 
In  England  and  In  Holland,  for  goods  shipped 
at  Bin^npore,  an  Sogllsb  port,  to  be  carilea  to 
ft  port  In  Java,  a  Dut«h  poneaaloD.  In  a  veaael 
with  a  Dutch  aame,  registered  In  Holland, 
commanded  bf  a  Dutch  master  and  cam'tag 
the  Dutch  flag,  In  order  to  obtain  the  priyUege 
of  trading  with  Jarft,  nu  held  to  be  governed 
I7  the  law  of  Eneland,  and  not  t^  that  of  Hol- 
land, in  determining  the  valldttyMid  conttruo- 
tlon  of  a  clause  exempting  the  company  from 
llabiH^  foinegllgenoe  of  master  and  crew;  and 
'  LotS»  JtuMoM  emtt  and  Llndle;  both  consld- 
ered  it  immaterial  whether  the  ship  was  re- 
garded as  Bngllsh  or  Dutch.  Oharttrad  Mtr- 
eanliUBant  t.  XetAertanit  India  Steam  Ifav. 
Cb.  L.  R.  «  Q.  B.  DlT.  118,  and  L.  R.  10  Q.  B. 
IMt.  021,  m  686,  640,644. 

Ai  lard  Jtuttef  Undley  obeerred:  "This 
oODclurion  li  not  at  aD  at  nriance  with  Zlof/d 
T.  OvUtrt,  but  rather  in  accordance  with  IL  It 
li  true  that  in  that  case  the  law  of  the  flag  pre- 
vailed: but  the  tntention  of  the  parties  was  ad  - 
mltled  to  be  the  cmdal  test;  and  the  law  of  the 
sbip'a  flag  was  conaidered  as  the  kw  Intended 
by  the  pturtlei  to  govern  their  contract,  as  there 
leallv  was  no  otber  law  which  tbev  could  rea- 
•onaDly  be  supposed  to  hnve  contemplated. 
The  plaintiff  there  was  English,  the  defendant 
French ;  the  Ux  tod  contradiM  was  Danish ;  the 
■hip  was  French;  her  master  was  French,  and 
the  contract  was  In  tbe  Freoch  language.  The 
Tojase  waa  from  Havti  to  Liverpool.  The 
factariereaieentirel7dlSerent,andeo  is  the  In- 
ference to  be  deduced  from  tbem.  The  Ux  loei 
eontraetvi  was  here  English,  and  ought  to  pre- 
vail unleas  there  is  some  good  ground  lo  tbe 


reallv  Inteaded  (o  contract  wilh  reference  to 
English  law."    L.  R.  10  6.  B.  Di».  E" 
Ui  the  remaining  English  case,  a 


made  In  London  between 

tile  houses,  by  which  ooe  arreed  to  sell  to  tbe 
other  20,000  Ions  of  Algerian  etparto,  to  be 
shipped  by  a  French  company  at  an  Algerian 
port  on  board  veesela  furnished  by  tbe  par- 
chaseTB  at  London,  and  lo  be  paid  for  by  tbem 
In  London  on  arrival,  was  held  to  be  an  Bn- 
gllflb  contract,  governed  by  English  law;  not- 
withstanding that  the  shipment  of  the  goods 
tn  Algiers  bad  been  prevented  by  ti*  mqjor, 
which,  by  the  law  of  France  In  force  there,  ex- 
cused the  eelleie  Uoid  performing  the  contract 
Jaeobi  V.  Oridit  Lvonnaii,  L.  R.  19  Q.  &  Div. 
088. 

That  reaolt  was  reoehed  t^  applying  the  gen- 
eral rule^ezpreased  by  Denman,  J,,  tn  £ese 
words:  '^Tbe  general  rule  ta,  that  where  a  con- 
tract is  made  In  Engjaod  between  mertdiants 
carrying  on  bnrincM  here,  aa  this  Is  but  to  be 
performed  alMwheie,  the  oonetncUon  of  the 
contract,  and  all  tti  Inddenla,  are  to  be  gov- 
enied  by  the  law  of  tba  oonntry  where  tiie  con- 
tract ts  made,  unleas  then  b  something  lo  show 
that  tbe  Intention  ct  the  partlea  waa  that  tbe 
law  of  the  conntn  where  the  oontract  is  lo  be 
performed  ahould  preraH;"  and  summed  up 
7»6 


,t.  81  U.  8.  4«f  [88:  84g 
..  106  0.  a  194  [87:  104]; 
4  U.  S.  218^:  94];  Wath 


bv  the  Court  of  Appeal,  consisting  of  Brett, 
Jf.  B.,  and  Bowen,  L.  J.,  as  follows:  "The 
broad  rule  is  that  tin  law  of  a  coon  try  where  a 
contract  !■  made  presumably  governs  tbe  nat- 
ure, tbe  obllgatloa  and  the  interpretation  of  it, 
anieea  the  contrary  appeanto  be  the  enressed 
Intention  of  the  parties.''  L.  R.  IS  Q.  B.  IMv. 
BIW,  097,  600. 

This  court  has  not  her^ofore  bad  occasion 
to  consider  by  what  law  contracts  like  those 
now  before  at  should  be  expounded.  Bat  it 
has  oftea  afBrmed  and  acted  on  the  general 
rule  that  contracta  are  to  be  gavemed,  as  lo 
their  nature,  their  vallditv  and  their  interpreta- 
tloa.  by  the  law  of  the  place  where  they  were 
made,  unleeathe  contracting  parties  clMrly  ap- 
pear ti)  have  had  some  other  law  lo  view.    Cm 

V,  K  8.  81  U.  8.  «  Pet ~     " 

V.  Uni/yn  Ifiit.  Sank,  I 
Priie/iard  v.  Hfortoa,  1 

Lamar  M.  Jftara.  114  D    .     ..  ^ ,.  

V.  Oamort,  110  U.  B.  S»,  863  [&:  406,  408]. 

The  opinion  In  WatU  v.  Cam'm,  just  cited, 
may  require  a  word  or  two  of  eiplnaaLloa.  It 
waa  there  contested  whether,  in  achartAr-party 
made  at  New  Orleans  between  an  English 
owner  and  an  American  charterer  of  an  En- 
glish ship  for  a  voyage  from  New  Orleans 
to  a  port  on  the  Continent  of  Europe,  a  clause 
regulating  the  amount  pajrable  in  case  of  any 
breach  01  the  contract  was  lo  be  conddered 
as  liquidating  the  damages,  or  as  a  penalty 
only.  Such  was  the  qaeation  of  whfch  the 
court  said  Ibat  if  it  depended  upon  the  Intent 
of  the  parties,  and  consequently  upon  the  law 
which  they  must  be  presumed  to  nave  had  In 
view,  they  "must  be  presumed  to  look  lo  the 
general  maritime  law  of  the  two  countries,  and 
not  lo  the  local  law  of  the  Stale  In  which  the 
txintract  Is  signed."  Tbe  choice  there  woe  not  (4fi4] 
between  tbe  American  law  and  the  English 
law,  but  between  the  statutes  and  the  decision* 
of  the  tStnte  of  Louisiana,  and  a  rule  of  the 
maritime  law  common  to  tbe  United  States  and 


__me  reliance  waa  placed  by  tbe  appellant 
upon  the  following  observaUoaa  of  Mt.  Jiutief 
Story,  dtting  In  the  circuit  court: 

"  tf  a  contract  Is  to  be  performed,  partly 
ne  country  and  partly  in  another  coun- 
try. It  admits  of  a  double  aspect,  nay,  it  Im.i 
a  double  operation,  and  it,  as  to  tbe  pariii.- 
utar  parts,  to  be  interpreted  distinctively 
that  Is,  according  to  the  laws  of  tbe  country 
where  the  particular  parts  are  to  be  performeil 
or  executed.  This  would  be  clearly  seen  in 
tbe  case  of  a  bill  of  lading  of  goods,  deliverable 
In  porUons  or  parts  at  ports  in  different  conn- 
tries.  Indeed,  in  cases  of  contracts  of  affreight- 
ment and  shipment,  it  must  often  happen  that 
the  contract  looks  to  different  portions  of  it  to 
be  performed  ta  different  conntiiee;  some  por- 
tions at  the  home  port,  some  at  the  f  w^JKn 
port  and  some  at  the  return  port"  "tht 
goods  here  were  dellverabte  in  FhlladelpUai 
and  what  would  be  an  effectnal  dellverf  thne- 
of,  in  the  sense  of  the  law  (which  b  some- 
times a  nice  question),  wouM,  beyood  qotstlon. 
be  settled  1^  tbe  law  of  Pennsylvania.  But  to 
what  extent  the  owneit  of  tbe  schooner  ate  lia- 
ble (o  tbe  ahlppera  iat  a  noofulOllment  of  a 
contract  of  shipment  of  the  maater— whether 
they  incur  an  absolate  or  a  limited  UabtU^, 
199  U.S. 
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«t  depend  upnn  ilipnntiire  and  eTtent  of  the   i 


■  iiiboritj'  nbicli  r    .  .         . 

Is  to  be  mesBarrd  by  tbeldwof  Massacbusetts," 
where  the  ship  and  ber  owners  belonged. 
Pope  V.  Sxdxnon,  8  Story,  468. 484,  48fi. 

Bat  Ic  that  case  tbe  last  point  atiUed  was  the 
only  one  !□  Judgment;  and  the  previous  re- 
marlu  evidenily  bad  rptrard  to  such  distioct 
obligalloDB  included  Id  the  contract  of  affreight- 
meat  aa  are  to  be  performed  in  a  particular 
port— -fn  Innance,  nhnt  wonld  be  an  effectual 
dellTery,  so  as  to  terminate  tbe  liability  of  the 
carrier,  which,  in  the  alist'oce  of  express  atlpu- 
latlon  OD  that  mbject,  is  ordioaiily  Kovenied 

,,__,     by  tbe  law  or  usage  of  Iheportof  diKcbarge. 

t*""]  Hobertion  v.  Jtekm}n.  3  C.  B.  413;  lioyrf  T. 
(iuibert.  L.  R.  1  Q.  B.  llS,  126;  &  (7.  BBest* 
B.  100,  187. 

In  Morga*  t.  ITeu  Orleant,  M.  di  T,  B.  Oo.  2 
'Woods,  244.  a  contract  made  in  New  York,  by 
a  iieraon  residing  there,  with  a  railroad  corpo- 
ntion  having  its  principal  office  Ihpre  but  de- 
riving ilB  powers  from  tbe  taws  of  other  States, 
for  tbe  conveyance  of  interesta  in  railroads  and 
8t«imb<Nitlinee,  the  dell  very  of  proper^  and  the 
building  of  a  railroad  ta  those  Stales,  and 
which,  therefore,  might  be  performed  partly  in 
New  York  and  must  be  pertormrd  partly  in 
the  other  Sutea,  was  held  by  Mr.  Jiuttee  Brad- 
ley. BO  far  aa  concerned  tlie  right  of  one  party 
to  have  the  contract  resdnded  on  account  o'f 
nnu  performance  1^  the  otberpar^.  to  be 


which  parta  of  the  cootmct  wen  to  be  per^ 
formed. 

In  Hale  v.  Ifno  Jerun  Bttam  Km.  Oo.  16 
Cona  638,  546,  goods  were  shipped  at  New 
York  for  ProTldence  in  Rhode  Island  or  Boa- 
ton  in  MassachuBetta.  on  a  ateamboat  em- 
ployed in  tbe  business  of  trsnaportation  be- 
tween New  York  and  Providence;  and  an 
exemption,  claimed  by  tbe  carrier  under apub- 
11c  notice,  wBHdlsallowed  by  the  Supreme  Ooort 
of  Connecticut,  because  by  the  then  law  of 
New  York  the  liability  ot  a  common  carrier 
coold  not  be  limited  by  auch  a  notice.  ffAie^ 
JuHiee  Williaou,  delivering  Judgment,  said: 
"  The  quesUoo  la,  bv  what  tew  is  this  contract 
to  be  govemedf  Tlie  rule  upon  that  subjectia 
well  settled,  «od  baa  been  often  recognized  by 
this  court,  thkt  contracts  ore  to  be  construed 
according  to  the  taws  «r  the  State  where  made, 
noleaa  It  Is  presumed  from  their  lenor  that  they 
were  entered  into  with  a  view  (o  the  laws  of 
some  other  Stale.  There  is  Dotbing  In  this  case, 
either  from  tlie  location  of  the  parties  or  the 
nature  of  the  contract,  which  shows  that  tbey 
conld  have  bad  any  other  law  in  view  than 
that  of  tbe  place  where  It  was  made.  Indeed, 
as  the  goods  were  shipped  U>  be  transported  to 
Boston  or  Providence,  there  would  be  tbe  moat 
entire  nnoertalnty  what  was  to  be  the  law  of 
the  case  If  any  other  role  waa  to  prevaiL  We 
have,  therefore,  no  doubt  that  the  law  of  New 
[4S^  York,  as  to  the  dutiea  and  obllgatioos  of  com- 
mon carrierv,  is  to  be  the  lawot  the  case." 

In  Dsbv.BntB.  Oo.  4S  N.  Y.  IIS,  117,  a 


other   pUc 
Pennsylve 


I,  by  the  law  of  whlcb  the  dam- 


Appeals  ot  New  York  held  that  the  bw  oS 
Fennnlvaoia  had  no  applicaUon  to  the  cai^ 
and  Mr.  Jtcitiei  Allen,  Qelivering  the  ofrtnieo, 
referred  to  the  case  ta  Jhmintular  S  0.  Sitan 
Sav.  09.  T.  Bhand,  bdora  dted,  as  analogoua 
In  prlndple,  and  said:  "  The  cootraot  waa  ala- 
gle  attd  tbe  perfonnaooe  one  oonUnuous  act. 
The  defendant  did  not  nndratake  for  me  spe- 
cific act,  In  pan  performance  la  ooe  State,  ud 
another  ipecific  and  distinct  act  In  another  of 
tbe  States  named,  aa  to  which  the  paitlei  oonid 
be  presumed  to  have  had  in  view  the  laws  and 
ustiges  of  distinct  places.  Whatever  was  done 
in  Pentisylvania  waa  a  part  of  tbe  sIiiKle  act  of 
transportation  from  Attica  or  Waverly  In  the 
State  of  New  York  to  the  Oltr  of  New  Tott 
and  in  performance  of  an  obllgatloa  assumed 
and  undertaken  in  this  State,  and  which  was 
indivisible.  Thia  obligation  waa  created  here, 
and  br  f oice  of  tbe  lawe  ot  this  State,  and  force 
and  effect  must  be  given  to  ft  In  conformity  to 
tbe  laws  of  New  York.  The  performance  waa 
to  commence  In  New  York,  and  to  be  fully 
completed  In  the  same  Slate,  but  liable  to 
breach,  partial  or  entire,  in  the  States  of  Penn- 
sylvania and  New  Jersey,  through  which  the 
road  ot  the  defendant  paaeed;  but  whether  the 
contract  was  broken,  and  if  broken  the  conse- 
quences of  the  breach,  should  be  determined 
by  the  laws  of  this  State.  It  cannot  be  as- 
sumed that  the  parties  Intended  to  subject  the 
contract  to  the  laws  of  tbe  other  Slalea,  or  that 
their  rights  and  Uabllitiea  sbouM  be  qualified 
or  varied  by  any  dlveieltiea  that  might  exist 
between  the  laws  of  those  Statea  and  the  in 
tori  - 


In  MeVaiMT.  OhUago  ANorthvieitern  Ba^ 
way  Oompawy,  24  Iowa,  412,  417,  cattle  trans- 
ported by  a  railroad  company  from  a  place  in 
Iowa  to  a  place  in  Illinois,  under  a  special  con- 
tract made  In  Iowa,  conlaining  a  stipulation 
that  the  company  should  be  eiempt  from  lia- 
bility for  any  damage,  unless  remlting  from 
collision  or  derallinc  of  trains,  were  Injured  In 
Illinola  by  the  nwlgence  of  the  compeny'a 
Bervants;  and  the  Supreme  Oourt  of  Iowa, 
Ghu!f  Jvtiiet  DUlon  pnaidlng,  held  the  case  to 
be  governed  by  the  law  of  Iowa,  which  permit- 
teono  common  carrier  to  exempt  himself  from 
tbe  liability  which  would  exist  In  the  absence 
of  contract.  The  court  said:  "The  contract 
being  entire  and  indivisible,  made  in  Iowa, 
end  to  be  partly  performed  here.  It  must,  as  to 
its  TBiIdlty,  nature,  obligstlon  and  Interpreta- 
be  governed  by  our  law.  And  by  out 
„  * it  seeks  to  change  the  e 


law,  so  far  ai 


ivYork, 


and  whoee  load  extended  from  one  place  .._ 
other  in  that  State,  passing  through  the  States 
of  Pennsylvania  and  New  JetaeTOy  their  pef 


tennined,  under  the  common  law,  the  nme  aa 
If  no  mcb  contract  had  been  made." 

So  In  Ftnn^lwnia  Oo.  r.  Ffairehiia,  W  TO. 
960,  where  a  railroad  company  teoelved  It  ' 


there  delivered  them  t 


another  nUnado 


Spany,  in  whose  custody  tbejy  were  destroyed 
flie,  tbe  Supreme  Court  ot  IDtaHlabeld  that 
3  case  must  be  goveined  |py  llw  law  «f  Indl- 


>,  Google 
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ttOk,  b7  wblch  the  flrat  compaoT  waa  not  liable 


Tbfl  otber  cases  Id  the  conrta  of  the  MTeral 
Statee,  dted  at  the  bar,  afford  do  certain  or 
•atiafacton  gulda.  Two  casea,  beld  not  to  be 
Kovenwl  iy  a  statute  ot  PeoiUf  IvaDia  provid- 
nix  that  no  railroad  corporatkm  should  be  US' 
ble  for  a  loag  of  paaaenser'B  baggage  bevond 
$300,  ncleH  the  ezcesa  ut  value  waa  diftclosed 
aad  paid  for,  were  decided  (whether  rightl;  or 
not  we  need  not  considet]  without  much  ref- 
erence to  suthorltj,  and  upon  their  peculiar 
circumstances — the  one  case,  on  the  ground 
that «  coDliact  by  a  New  Jersej  corporation  to 
can?  a  passeoeer  and  bis  baggage  from  a.  wharf 
In  PbUadelphla  across  the  Delaware  River,  In 
in  which  tne  States  of  Penusjlvonia  and  New 
Jersey  had  equal  rights  of  navigation  and  pas- 
■age,  and  tbenc«  tbnmgh  the  State  of  New 
Jersey  to  Atlantic  City,  was  a  contract  to  be 
performed  In  New  Jersey  and  governed  by  the 
uw  of  that  Stale;  Brvien  v.  Oamden  A  A.  R. 
Cb.  68  Pa.  816:  and  the  other  case,  on  the 
ground  that  thebaggfige,  received  at  a  town  in 
Fenosylvanla  to  be  carried  to  New  York  City, 
having  been  lost  after  its  arrival  by  uegllgeuce 
on  the  part  of  the  railroad  company,  tne  con- 
tract, so  far  aa  concerned  the  delivery,  was  to 
be  governed  by  the  law  of  New  York.  Gurtit 
T.  ZMatMim,  L.  AW.  B.Co.  U  N.  Y.  116. 
The  Biuxesaoo  In  Barttr  v.  Whtdtr,  40  N.  .H. 
9, 2S,  ait  the  question,  whether  fbe  liability 
<rf  a  railroad  conioratlon  for  goods  transported 
through  parts  of  two  States  was  that  of  a  com- 
mon earner  or  (tf  a  forwarder  only,  should  be 
Kvemad  h;  the  law  ot  the  State  fn  which  the 
B  happened,  was  not  necessary  to  the  deds- 
ion,  and  appears  to  be  based  on  a  strained  In- 
ferenoe  from  the  obserratlonB  of  Mr.  JutHet 
Story  in  Amm  v.  Niekamm,  above  cited.  In  a 
later  case,  tne  Bnpreme  Court  of  New  Hamp- 
■blre  resMved  any  ex[»«saloD  of  opinion  upon 
allkequeaUon.    ffrayv.  Jiiab«m,5lN.H.9,80. 

This  review  of  the  principal  cases  demon- 
strates that  aocoidlns  to  the  gnat  preponder- 
ance, tf  not  the  tuufotm  ooncurrence,  of  au- 
thority, the  general  mle,  that  the  nature,  the 


thorny,  the  general  mie,  that  the  nature,  the 
obligraon  and  the  Interjmtation  of  a  contract 
an  lo  be  governed  by  the  law  of  the  place 
where  It  Is  made,  onleM  the  parties  at  the  time 
of  making  h  have  some  other  law  In  view,  r» 
qntoes  a  contract  of  aflretghtment,  made  in  one 
oountiy  between  dtliens  or  resldenis  thereof, 
and  the  performance  ot  which  begins  there,  to 
be  governed  bv  the  law  of  that  country,  unlets 
the  parliei,  when  entering  Into  the  contract, 
clearly  manifest  a  mutual  Intention  that  it  shall 
he  governed  by  the  taw  ot  some  otber  countrv. 
There  does  not  appear  too*  to  be  anything  in 
dther  of  the  bills  cd  lading  tn  the  present  case, 
tendinz  to  show  that  the  contracting  parties 
looked  lo  the  law  of  England,  or  to  any  other 
law  than  that  of  the  place  where  the  contract 

The  Ml  of  ladlug  for  the  bacon  and  banu  was 
made  and  dated  at  New  York,  and  dgned  by 
[459]  the  ahlp'i  agent  there.  It  acknowledges  that 
tbe  goods  have  been  abipped  "in  and  upon  the 
•teamship  called  Hontasa,  now  lying  In  tbe 
Fort  of  New  Tork  and  bound  for  the  Port  of 
Uverpool,''  and  an  to  be  delivered  at  Liver- 


pool. It  contains  no  indication  that  theownem 
of  the  steamship  ate  English,  or  that  their  prin- 
cipal place  of  business  Is  in  England,  ratber 
than  In  this  countrv.  On  the  contrary,  tbeonly 
description  of  the  line  al  steamships,  or  of  the 
place  of  business  ot  their  owners,  b  in  a  mem- 
orandum in  the  marein,  as  follows:  "Ouion 
Line.  United  States  Mall  Steamers.  New  York: 
29  Broadway.  Liverpool:  11  Bumtord  St" 
No  distinction  la  made  between  tbe  places  of 
business  ut  New  York  and  at  Liverpool,  except 
that  the  former  lanamedflrst.  Thereservatioa 
of  liberty,  In  case  of  an  Interruption  of  the 


conferences  ot  representatives  ot  the  more  im- 
portant mercantile  assivilations  ot  the  United 
States,  as  well  as  of  die  maritime  countries  of 
Europe.  Lowndes,  General  Average,  8d  ed. 
Appendix  Q. 

The  contract  bdng  made  at  New  York,  the 
ship  owner  having  a  place  of  business  there, 
and  the  shipper  bSng  an  American  both  par- 
ties most  be  presumed  to  have  submitted  them- 
sdves  to  the  law  there  prevailing,  and  lo  have 
agreed  to  its  action  upon  their  contract  Tbe 
contract  ia  a  single  one,  and  Its  prindpal  ob- 
ject, the  transportation  of  tbe  goods.  Is  one 
continuous  act,  to  begin  in  the  Port  ot  New 
York,  lo  be  ohIeSy  performed  on  tbe  high  aeas, 
and  to  end  at  the  Port  of  Liverpool.  The  facts 
that  the  goods  are  to  be  delivered  at  Liverpool, 
and  the  might  and  primage  therefor  payable 
there  In  sterling  cunency,  do  not  make  the 
contract  an  English  contract,  or  refer  to  the 
English  law  the  question  ot  the  liability  of  the 
comer  for  the  negligence  ot  tbe  master  and 
crew  in  the  course  ot  tbe  voyage.  I^nintular 
&  0.  Sttam  yav.  Co.  v.  Bhand.Uoyd  v.  Gui- 
bvrt  and  Charttred  MsnantUt  Bank  v.  Iftllur- 
landt  India  Stam  Sat.  Co.,  before  dted. 

There  Is  even  less  groood  for  holding  the  [4AO) 
three  bills  of  lading  of  the  cotton  to  be  English 
contracts.  Each  of  them  Is  made  and  dated  at 
Nashville,  an  Inland  dty,  and  la  a  through  bill 
of  lading,  over  the  LouIsvlUe  and  Nashville 
Rallioad  and  Its  connections,  and  by  the  Will- 
lams  and  QuIoD  Steamship  Company,  from 
Nashville  to  Uverpool;  and  tbe  whole  freight 
from  Nashville  to  Liverpool  is  to  bo  "at  tiie 
rate  of  flttj-tour  pence  sterling  per  100  lbs. 

Soes  weight"  It  Is  stipulated  that  the  llahD- 
,'  ot  the  Louisville  and  Nashville  Ralboad 
end  Its  connections  as  common  carriers  "tenni- 
natee  on  delivery  of  tbe  proper^  to  the  steam- 
ship company  at  New  York,  when  the  liability 
of  the  Bt^miabip  commences,  and  not  before; 


liberty  to  ship  t^  anv  other  steamship  « 
steamship  line.''  And  in  tfac  roaivin  Is  this  A\^ 
niflcant  reference  to  a  provision  of  the  statutes 


of  tbe  United  States,  applicable  ^ 
transportation  only: '" Attention  oi 

m  CALLED  TO  THE   ACT  Or  COBOBEBS  OT  18S1: 

'Any  penon  or  persons  shipping  oH  of  vitriol, 
U9  0.S. 
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nndflckcd  lime,  iDflammftble  roatche*  [or]  gnn- 
mwdei  In  a  sblp  or  Tesael  taUog  cargo  for 
olTen  ptnoaa  oa  freight,  witbout  delivering 
at  the  time  of  ihipment  a  note  In  writing,  ex- 
pr^  jfog  Uie  nature  and  character  of  auch  mer- 
chundlBe,  to  the  master,  mate  or  officer,  or  pei^ 
BOQ  In  charge  of  the  loading  of  the  ahlp  or 
vessel,  Bhall  forfeit  to  the  ifniUid  Statet  out 
t!u»uand  dollart.'  "  Act  of  March  8,  ISSl,  a. 
48,  S  7;  9Blat  atL.  686;  R.  8.  tj  4288. 

It  TCas  argued  that  na  each  bill  of  lading, 
drann  upand  signed  bj  the  carrier  and  assented 
lo  by  the  shipper,  contBioed  a  stipulation  that 
Ibo  carrier  should  not  be  liable  for  losses  by 

Krils  of  the  sea  arising  from  the  negligence  of 
serranta,  both  parties  must  be  presumed  to 
have  intended  to  be  bound  b;  tbat  stipulation, 
and  must  therefore,  the  stipulation  being  Tola 
by  our  law  and  valid  bv  the  law  of  Eodand, 
have  Intended  tiiat  their  contract  shonld  be 
governed  bj  the  English  law;  and  one  passage 
til  ibc  jtidgmcnttn  iininmlar  <t  O.  Steam  2fat. 
Co,  V.  i!J/u)nJgive8somccolor  to  the  argument. 
8  Moore,  P.  C.  N.  «.  291.  Bui  the  facia  of  the 
two  cases  are  quite  different  In  this  respect. 
Id  that  case,  effect  was  given  to  the  law  of 
Encland,  where  the  contract  was  made;  and 
both  parlies  were  English,  and  must  be  held  to 
have  known  the  law  of  their  own  country. 
In  Ibis  case,  the  contract  was  made  in  Uus 
coontrv.  between  parties  one  residing  and  the 
other  doing  business  here;  and  the  law  of  En- 
gland is  a  foreign  law,  which  the  American 
shipper  la  not  presumed  to  know.  Both  par- 
lies or  either  of  them  may  have  suppcoed  the 
stipulation  to  be  valid;  or  both  or  dther  may 
have  known  that  by  our  law.  aa  declared  by 
this  court,  it  was  void.  In  either  aspect,  there 
is  no  ground  for  Inferring  that  the  shipper,  at 
least,  bad  any  intention,  for  the  purpose  of 
securing  ita  vtdidlty,  to  be  governed  by  a  for- 
eign law,  which  be  la  not  snown,  and  cannot 
be  presumed,  to  have  bad  any  knowledge  of. 

Our  conclouoD  on  the  principal  question  in 
the  case  may  be  summed  up  thus:  Each  of  the 
bills  of  lading  ia  an  American  and  not  an  En- 
gllah  contract,  and,  to  far  as  concerns  the  obli- 
gation to  carry  the  goodi  in  safety,  ia  to  be 
Kvemed  by  the  Amolcan  law,  and  not  by  the 
w,  mnnldpal  or  maritime,  of  aov  other  c 


to  exempt  Itaelf  from  liability  for  the  z 


. .   .  B  of  the  goods  waa  a 

breach  <d  tbe  eraitract,  for  which  the  ahlpper 
mldtinaiotdnaMiltaralnitthecarrier.  Thia 
be&g  10,  the  bet  that  the  place  where  tbe  vea- 
■el  went  ubon.  In  conaeguence  of  tbe  negU- 
gence  <d  tbe  master  and  offloera  In  tbe  proseco- 
noD  of  the  Toyage,  waa  upon  tbe  coast  of 
Qteat  Britain,  la  qnlle  immaterial. 

TUi  GODchiaion  lain  accordance  with  thede- 
ddon  of  Judge  Brown  In  the  District  Court  of 
the  United  BUiea  for  the  Southen  Dfatrlct  of 
New  York  in  77u  Branffiird  Cttt,  2B  Fed.  Bep. 
S7S,  which  appears  to  ns  to  proceed  upon  more 
satisfactory  gioundatban  the  ~  '    ' " 

of  Mr.  Juttiee  Chitty,  aiUIng 
cerv  IHvisIon,  made  lince  this  case  waa  arguea, 
and,  so  far  as  we  are  Informed,  not  reported  in 
the  Law  Report*,  nor  affirmed  or  oonaldered 
by  any  of  tbe  higher  courts  of  Oreat  BriUlo. 


]'he(^un- 


Bt  Miatcntri  Buanuhip  Oi.  SB  L.  T.  N.  B,  877, 

Tbe  present  case  does  not  leqabe  tu  to  d» 

termine  what  effect  the  courts  of  the  United 

States  should  give  to  thla  contract.  It  It  had  ex- 

Sreaaly  provided  that  any  question  aiiafng  un- 
er  it  snould  be  governea  Iiy  tha  law  of  En- 
gland. 

Tbe  question  of  the  subrogation  of  the  libel- 
ant to  toe  right!  of  tbesblpperaagalnsl  the  car* 
rier  preeents  no  aerious  dimculty. 

From  the  very  nature  of  the  contract  of  in- 
surance as  a  contract  of  indemni^,  the  insurer, 
upon  paying  to  tbe  assured  the  amount  of  » 
loss,  total  or  partial,  of  tbe  goods  insured,  bo- 
comee,  without  any  formal  assignment,  or  any- 
express  stipulation  to  tliat  effect  in  the  polity, 
suEnx)gatea  in  a  corresponding  amoont  to  the 
assured'a  right  of  action  against  the  carrier  or 
other  peiBOD  responslltle  for  the  loss;  and  In  a- 
court  of  admiralty  may  assert  in  his  own  name- 
that  right  of  the  shipper.*  T%»  Potomac,  IW 
U.  B.  m,  684126:  1194, 119S]:  Phmix  In*. 
a.-r.a^_AW.Tra«tp.  ft.  IftU.  8.813,  831 

he  Ubdant,  before  the- 
o  <ach  of  Uie  abipper» 
insurance,  and  thereliy 
recover  so  much,  at  least, 
from  tbe  carrier.  The  rest  o5  tbe  tnauiancv 
money  was  paid  by  the  Ubelaat  before  tbe  ai^ 
gumeot  in  the  district  court,  and  that  amonnL 


)riglnal  libeL 
W,  70   [SQ;  Sie,  8181;  T. 
V.  B.  474  Tante,  tf6].    The  qneatiou  of 


110  o.  s. 


I  [SQ;  816,  8181;  l%e  QiiUtU. 


tbe  right  of  the  libelant  to  recover  to  the  whole 
extent  of  the  Insurance  so  pahl  waa  litigated 
and  included  in  the  decree  In  the  district 
court,  and  in  the  circuit  court  on  appeal;  and 
no  objection  waa  made  in  either  of  thoae 
courts,  or  at  the  argument  in  this  court,  to 
any  Insufficiency  of  we  libel  In  this  particular. 

The  appellant  does,  however,  object  that  the 
decree  snould  not  inclnde  the  amount  of  the 
loss  on  the  cotton  abipped  under  tbrough 
hills  of  lading  from  NaahvQIe  to  Liverpool. 
This  ohIecUoD  is  grounded  on  a  danse  la 
those  blUs  of  lading,  which  is  not  found  in  ' 
the  hillofladlngof  thebaconandbamsahlpped 
at  New  York;  and  on  the  adjudication  la 
Plumix  In».  Oo.  v.  Brit  A  W.  Trantp.  Oo.  117 
U.  a  813  r»:  S78],  that  a  iHpulation  In  a  biU 
of  lading,  that  a  carrier,  when  liable  for  a  losi 
of  the  goods,  shall  have  the  benefit  of  any  in- 
aurance  that  may  liave  been  effected  npon  item, 
la  valid  aa  between  the  carrier  and  tbe  ahlpper. 
and  therefore  llmlta  the  right  of  an  insurer  of 
the  goods,  upon  paying  to  the  abinper  tbe 
amount  of  a  loes  ty  stranding,  occasioned  by 
the  negllgenoe  of  tne  carrier's  servanla,  to  re- 
cover over  againat  tbe  carrier. 

But  it  behoove*  a  carrier  letting  up  auch  a 
defense  to  show  clearly  that  tbe  Insurance  on  the 
goods  la  one  which  by  the  terms  of  bis  contract 
be  la  entitled  lo  tbe  benefit  of.  Inman  ▼.  B.  0. 
B.  Oo.  lae  TT.  B.  laS  [anU,  612].  Thetfarough 
Mlla  of  lading  of  the  cotton  are  signed  by  an 

rt  of  the  raflroad  oompaniea  aiM  the  steam- 
company,  "severally,  bnt  not  jolntiy," 
and  contain,  in  separate  ownmns,  two  entirely 
distinct  sets  of  "terms  and  conditions,'  the  first 
'  '  ily  to  the  land  carriage  by  Ibtt 
Ir  connectlone,  and  the  ieooDd 


>,  Google 
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«d;  Ion  or  damace  of  tbe  goods,  wherebj  anj 
legsl  ItabfH^  ■haU  be  inclined,  tbat  companr 
onlj  ahall  be  held  Bnewerabte  In  whoae  actuu 
«uilod7  the  sooda  are  at  the  time,  "and  the 
oarrler  to  liable  iball  hare  tbe  fnll  benefit  of 


MeamaUp  oompaoj,  plaulf  Ugaitjine  an  In- 
tention that  thia  danee  ahonid  notapp^  to  tbe 
latter.  It  la  quite  dear,  theiefora,  ihat  tbe  ap- 
pellant haa  DO  right  to  claim  tbe  benefit  of  to; 
Inmranoe  on  the  Kooda  Bee  BvanteilU  A  0. 
a.  Oa.r.AttinMeegginMitk.StV.B.WWai. 
6M.  609  liaS:  TUT^- 

Tbe  lemlt  of  tbeie  conildentlona  ia  tbat  (A« 
itormtfOu  OiroiifQnirt  it  in  aU  retpeeU  ear- 
net  and  nuut  be  ^firmed. 

Mr.  Chitf  Juttiet  FoIUr  and  Mr.  Juttiee 
Xiwnar  were  not  membera  of  the  Conrt  when 
tbii  coae  waa  argued,  and  took  no  part  in  Ita 
decUon. 


Appeal  from  the  Circuit  Court  ot  the  United 
Btatea  for  tbe  Eaalem  District  of  New  York. 
This  case  was  argued  and  dedded  with  tbat  of 
Liverpool  A  Oraat  Wetern  Steam  Cb.  v.  PAtnta: 
Iru.  Ch-.tupra,  and  waa  aubstanliallr  like  It, 
except  that  the  through  btlle  of  lading  were  for 
traoBportaitoD  bj  tbe  New  York  Central  and 
Uudaon  Biver  Railroad  Compaaf  and  the 
Oulon  Line  Steamahlp  Companj  from  Buffalo 
in  Ibe  Staleof  New  York  to  Liverpool n'd  New 
York.  The  Circuit  Court's  fiodio^  of  fact, 
cooduilona  of  law  and  opinion  are  printed  In  T" 
Blatcbt.  873,  and  In  89  Fed.  Rep.  710. 

Bteree  afflriMd. 

HBMAN  B.  CHiPSUN.  Plff.  in  Err.. 


IBeeS.  a  Bepoiter^  ed.  nT-MtLI 

Amtndmmtt  diicretionary—praetiee  vhere  n. 
amaer — atrmuitd  dtelaratiim  mvft  he  terotd — 
Jvntdi<!t(on—ei::zmtiAit>-~expreu  eompanif. 

I,  Ameadimiita  to  tbe  deulaiattoii  In  an  aoMon  of 
■anuniKlt  are  dtooretiunan'  with  tbe  oouit  below, 
«Dd  lis  aotloD  to  not  ravlewable  br  thii  court. 

S.  Wberc,  on  aooount  of  an  ameDdment  of  the 


tikerato  wttbln  tea  dan  anet  a  wrrloe  <a  a  oopr 
4haieot,  the  jdalntUt  la  oot  entitled  to  ^dtnnent 
wMhont  oonl«nnlna  to  the  oonditloiw  impMed  br 
*BtjtDg  a  oopr  on  tbe  defeodaot,  and  glTlng  him 
theUmealMed  In  the  mder  to  pleed  tbereto, 

4.  ^M  quMtton  MMtberihieoouKbaa  }nrMlo> 
alon  In  a  oaee.  when  presentod  bj  the  reoord, 
^^ousta  not  lalaed  Iqr  either  party.  miM  be  OMk- 


B.  Where  Jnrbdlotlondapenda  upon  oltltenriilp  of 
the  MTtJaa.  auoh  oKlnnahlp,  or  Ifie  faMa  whioh.  In 
lecal  Intsnament,  ooostltute  It.  ihouid  ba  dWlaotly 
and  poattlTelr  averred  hi  tba  plcadhw,  or  abouu 
appear  In  the  reoord. 


aoorpomUoo. 

[No.  160.1 

SubmiUtdJan,  8. 1SS9.  Deeded  UarAS.  1889. 

N  ERROR  to  the  Circuit  Court  of  tbe  United 
Stales  for  the  Northern  District  of  Illinois, 
to  review  a  Judgment  tor  plaintiff  In  an  action 
*~  recover  money.    Bnertrd. 

Tbe  facta  are  stated  In  the  opinion. 

Mr.  Bobert  T.  MeNeal  for  plaintiff  In 
error. 

No  counaal  appeared  for  defendant  in  error. 

Mr.  JuitUt  LvMU>  delivered  the  opinion  of 
the  court: 

In  its  orl^al  form,  this  was  an  action  of  as- 
sumpsit, brought  In  tbe  court  below,  by  tbe 
United  Stales  Express  Company,  alleged  to 
have  been  ornnlzed  under  ana  by  virtue  of  the 
Laws  of  the  State  of  New  York,  and  a  dtiien 
of  that  State,  against  Ueuian  B.  Chapman,  a 
dtlzen  of  lillQOis,  U>  recover  tbe  sum  of 
(14,000,  In  monev,  alleged  to  have  been  In- 
busied  to  bim  for  delirerv  to  a  certain  company 
at  La  Salle,  DUnoia,  and  converted  by  him  to 
his  own  use. 

At  the  same  term  of  the  court  in  which  tbe 
declaration  was  Bled,  Chapman  answered,  set- 
ting up  two  defenses,  rlE.:(l}ni>iuMMiinpm'(; 
and  ^  niU  HH  corporatioo.  On  the  Bui  of 
August,  1879,  upon  statutory  affidavit  filed  on 
behalf  of  the  companv,  a  writ  of  attachment 
was  issued,  under  wbich  writ  the  manhal  of  the  i 
district  levied  upon  certain  personal  proper^ 
and  effects  of  the  plaintiff  in  error. 

At  tbe  succeeding  term  of  the  court,  upon 
motions  made  by  the  company  for  that  purpose, 
leave  waa  given  it  to  file  an  amended  dedaia- 
tlon,  and  to  change  its  action  from  assumpsit 
to  trover;  and  the  plaintiff  in  error  was  ruled 
to  plead  to  the  amended  declaration  within  ten 
days  after  service  of  a  copy  thereof  upon  hia 
attorneys.  In  conformity  with  such  order,  at 
tbe  December  Term,  1679,  of  the  court,  the 
plaintiff  amended  the  declaration  so  as  to  make 
it,  in  lieu  ot  the  original,  read  as  follows: 

"  AshbelH.  Barney,  President  of  the  United 
Statee  Express  Company  a  Joint  stock  com- 
pany organized  ueder  and  by  virtue  of  a  Law 
of  the  State  of  New  York,  and  wblch  said 
companv  isauihorized  by  the  Laws  of  the  State 
of  New  York  to  malntaio  and  bring  BuiW.  In  the 
name  of  Its  president,  for  or  on  accountof  any 
right  of  action  accruing  to  said  company,  and 
adtiien  of  the  State  of  New  York,  tbeplaintiS 
to  this  suit,  by  E.  F.  Bull  and  James  W.  Dun- 
can, lis  attoraeys,  complains  of  Heman  B. 
Chapman,  acittienof  the  Staleof  niinols,"  etc. 

After  tbe  leave  to  amend  ibe  declaration  was 

given,  but  before  the  amended  dedaratloo  was 

lied,  tbe  plaintiff  in  error  was  convicted  of 

--- '-ly  In   the  Olrcait   Court   ot   Im  Salle 

in,  nilnds,  and  sentenced  to  Imprison 

fii  the  JoUetPenltendaiy,  for  the  term  <tf 

seven  yeart,  nnder  which  smtenoe  he  was,  on 

January  2, 1880,  removed  to  said  penitendj^, 

and   there   Imprisoned   until  Odobai,  1884. 

IMD  S. 
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without  aii7  proof  of  Krrlce  of  a  com  of  tbe 
omeDdnieiit,  or  any  order  for  the  defHUt  of  the 
j)1aiDtlff  In  enor  fof  want  of  plea  to  the 
amended  dedantloo,  and  without  any  plea 
thereto  having  been  Ued  bjr  him,  the  com  waa 
called  for  trial,  and  the  record  shows  the  fol- 
lowing  proceedings  to  hare  been  had: 

8^d  cause  baTiog  been  called  fbr  trial, 
plafotUf  appeared,  and  defendant  and  his  altor- 
nev  failing  to  appear,  thereupon,  upon  Isnie 
joined,  cornea  a  Jnt;  (namlDg  Uiem),  who  were 
«wom  well  and  (inly  to  tryaaldissne,  and  who, 
after  bearing  tbe  eridenoe,  returned  the  follow- 
t*KlOJ  iDgrerdict:  "  We,  the  jurj',  fltid  the  issue  for 
the  pUntifl,  and  bbbms  his  damagea  at 
IM.Owi'  and  (hen  follows  Jodsment.  on 
Harcb  87, 1880,  In  usual  form,  oo  ue  Terdict, 
for  IHOOO,  and  ooatt. 

On  the  6tb  of  October,  1S80,  plaintiff  In  er- 
m  filed  in  tbe  oourt  b^w  bis  bond  for  the 
prfMecotlan  of  a  wttt  in  enor  to  reverse  said 
3udgmeiit.  ud  the  same  was  duly  approved  by 
tbe  Qtomt  Judge.  Tbe  mittimm  under  the 
sentence  above  referred  to,  tbe  certificate  of  the 
warden  of  the  podtentiary,  and  the  ^davlt  of 
fdaintift  In  enor,  wete  all  filed  la  tbe  case  and 
made  part  of  the  record;  and  tbey  show  that 

Slalntuf  in  error  was  imprisoned  In  the 
oliet  Penitentlaiy  from  Jsnua^  3,  1880,  to 
October  4. 1884;  and  another  affidavit  of  the 
plaJntlfC  in  error,  also  filed  in  the  case  and 
made  part  of  the  record,  shows  that  on  bis  dis- 
charge from  the  penitentiary,  October,  188*. 
he  was  at  once  arrested  on  a  Bapiai  ad  latit- 
faciendum.  Issued  upon  the  Juagment  above 
menUoned,  and  from  that  time  uutil  the  issue 
of  tbe  writ  he  had  been  imprisoned  in  the  coun- 
ty laQ  of  Cook  Oounn,  Illinois,  upon  such 
eapuu.  His  case  istbtisiwougbt  wltbliithepTo- 
vision  of  section  lOOSR.  B.  which  provides  that, 
in  case  a  party  entitled  to  a  writ  of  error  Is  im- 
prisoned be  may  prosecute  such  writ  within 
two  years  after  judcmeDt,eicIusiveof  the  term 
of  such  imprisonment. 

Tbe  assignments  of  error  relied  upon  an 
three  in  number,  and  are  substantiBlly  as  fol- 
lows: 

(1.)  The  court  erred  in  permlltinKS  new  sole 
plfiiutiff  lo  be  subetltuied  for,  and  in  the  place 
of,  the  sole  original  plaintiff. 

(2. )  The  court  erred  in  submitting  to  tbe  Jury 
tbe  cause  as  it  stood  after  tbe  amendments 
aforesaid,  as  upon  issue  joined  between  said 
parlit'S,  in  enteiing  the  verdict  of  tbe  Jury  in 
said  cause,  and  in  renderin);  Judgment  thereon 
in  favor  of  tbe  defendant  in  error,  when  there 
was  DO  Issue  Joined  lietween  said  parties. 

(S.)  Tue  court  erreu  in  proceedins  lo  trial 
«DdeutGriDK  a  verdict  and  rendering  judgment 
against  plsiutilf  In  error  when  he  bad  no  no- 
tice of  tbe  order  giving  leave  to  amend,  or  of 
such  amendment,  and  bad  had  no  time  or  op- 
portunity to  plead  to  the  amended  declaration. 
Dor  any  day  in  court  to  answer  to,  or  defend 
against,  the  salt  of  Ihe  new  plaintiff. 
.  -  _ ,  .  We  do  not  thinic  the  first  assignment  of  error 
•■  well  taken.     Amendments  are  discretionary 

with  the  court  hetow,  and  not  reviewable  1^ 
Ibis  court  MaiulftitU  v.  WUton,  9  U.  S.  S 
Cranch,  IS  [8:  SB];  SlUuAyT.  lianittiate.  10  0. 
a  e  Cranch.  8SS  [8:  8161;  WakUn  v.  Oraig,  93 
U.  S.  9  WheaL  imi  [6:  1«41;  OMrae  v.  IMh- 
Mter.  24  U.  B.  11  WbeU.  280  [6:  474];  Wri^ 
1S9  U.S. 


T.  Bamtgntorth,  98  U.  8.  1  FeL  160  VJ:  W; 
Dnilad  atatm  v.  Bufari,  S8  U.  B.  8  Pet  19  P: 
S80];  Malhaon  v.  Grant.  48  tJ.  B.  2  How.  »» 
[11:  2811;  Bepartt  Bndttntt,  82  U.  S.  7  FeL 
M4_[8:  810]. 

We  think  the  second  point  for  plaintIO  in  tt^ 
ror  Is  well  taken.  When  there  has  been  an 
appearance  and  no  plea,  or  whore,  on  account 
of  amendments  aihi  changes  of  pleadings,  the 
declaration  remains  willwut  an  answer,  tlia 


motion  waa  mad&  Certainly  a  Jury  ahould 
not  be  called,  and  a  verdict  entered  wbare  no 
issne  la  Joined,  unless  tin  assessment  of  dam- 
agea, merdy.  Tbe  court  erred  In  rendering 
JudgmsDt  tbeieon.  In  addition  to  the  author^ 
Ittee  dted  by  a         "  " 


y  OQunsel  for  plalntlfC  in  error,  see 
^  Mt,  M  U-8.  18  How.  178  [14:  lOO]. 

We  also  think  the  third  point  well  taken. 
The  plaintifl  was  not  entitled  to  Judgment 
without  conforming  to  the  conditions  imposed 
l|y  tbe  court  In  tbe  very  order  giving  leave  to 
amend  the  declaration;  and  under  such  cir- 
cumstances, the  court  erred  in  rendering  Judg- 
ment against  defendant 

But  adde  from  all  this,  we  are  confronted 
with  the  question  of  Jurisdiction,  wfatcb,  al- 
though not  raised  by  either  party  In  tbe  court 
below  or  In  this  couri.  Is  presented  by  the 
record,  and  under  repeated  decisions  of  this 
court  must  be  conridered.  SaSiaan  v.  Walton 
Bteantboat  Oo.  19  U.  S.  B  Wheat  4S0  [  5:  803]; 
Jaekmm  v.  AthUm,  88  U.  S.  8  Pet  14ST8:  808V 
Grate  v.  Afotriean  Omtral  Int.  Oo.  1W  U.  S. 
278  m-.  9821;  OoniintntiU  In*.  Oo.  v.  Rhoadt, 
119  U.  8.  m  [SO:  880];  Oimenm  V.  mdgtt, 
137  U.  a  822  [82:  182],  and  authorities  then 
dted.  Tbe  ground  upon  which  the  Jurisdio- 
tion  of  the  federal  court  Is  Invoked  is  that  of 
diverse  dUienship  of  the  partiea.  In  Sobertton 
V.  Gtate.  97  TJ.  a  64«,  U9  [94:  10B7, 1056],  it 
was  said  that  "Where  lurisdlctloD  depends  up- 
on the  dtiienshlp  of  tne  parlies,  suim  dtlzen* 
ship,  or  tbe  facts  which  in  legal  intendment 


V  *-  Brigu  v.  ^>my,  OS  U.  B.  401 

[34:  890];  and  flrouwv.  iCwns,  88  U.  8.  8  Pet 
116 '[8:  BS-")].  See  also  Menard  v.  Qoggan, 
121  U.  8.  258  [80:  0141;  BaUUd  v.  Bvtter,  119 
n.S.S41i80:  iim.mifrharfV.awUaiUOl*- 
Uge,  130  Tl.  8.  238X80:  838]. 

On  looking  into  ue  record  we  find  no  satis- 
factory  showing  as  to  tbe  dtitensblp  of  the 
ptalnliff.  The  allegation  of  tbe  amended  pe- 
tition la,  that  the  [Inited  8utes  Bzpresi  Com- 
pany Is  a  Joint  stock  company  organized  under 
a  law  of  ihe  Sute  of  Hew  Tork,  and  Is  a  dtl- 
Eeu  of  that  State.  But  the  express  company 
cannot  be  a  eil^tn  of  Hew  York,  vrithln  tlie 
meaning  of  the  statutes  rwulatlns  Jurisdliy 
tlon,  unless  it  be  a  corpor^on.  The  alle» 
tlon  that  the  company  waa  organitei  under  ue 
laws  of  NewTorkb  not  an  ollegadon  that  It 
is  a  omporation.  b  fact  the  olle^tlonia,  that 
the  company  Is  noi  a  corporation,  but  a  Joint 
stock  company— that  Is,  a  mere  partneishlp. 
And,  althousb  it  m  ~  ' 
laws  of  the  Stats  of 


or  be 

HOW 


York  to  bring  soil 
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In  the  name  of  Ita  preddeot,  that  fact  canoot 
siTe  the  company  power,  bj  that  name,  to  eae 
a  a  federal  court 

The  oompany  may  hare  been  ormnizec 
der  the  laws  of  the  Stale  of  New  York,  and 
msy  be  doing  badness  in  tliat  State,  and  vet  all 
the  memben  of  It  may  not  be  dtizeDS  of  that 
Stale.  The  record  does  oot  show  the  dtizen- 
diip  of  Baroev  or  of  any  of  the  meiiibeiB  of  the 
company.  Tney  are  not  shown  to  be  ctdzeDS 
of  some  State  other  than  Blinois.  Ora/tt  t. 
Anuriean  Central  Int.  Oo.  tupra,  and  author 
Uea  there  dted. 

For  these  reamu  we  are  of  the  oidnion  that 
the  record  does  not  show  a  cake  of  which  the 
drcolt  court  could  take  Jurisdiction.  The 
Judgment  of  that  court  must  therefon  be  le- 
▼eiseil  at  the  coats.  In  this  court,  of  the  defend- 
ant in  error.  Kan<9Mk  v.  Balbrcelc.  113  U.  B. 
239  [28:  714];  Baltttdw,  Butter,  tupra;  JTon- 
ard  V.  Ooggan,  tupra. 

Tit  Jiidfment  it  rmtnut  and  tht  eatue  r»- 
mandtd  intA  UtrteHont  to  tet  atide  lie  Jvde- 
tnent,  and  for  itieA  fiirthtr  prooeedingt  at  man 
vt it  ituwtitltiU  w&h  Mtopinion. 


THE  INSURANCE  COHFANY  OF 
NORTH  AHBBIOA,  Pff.  Ai  Brr., 

JAmE  S.  OUARDIOLA  at  u. 
See  B.  a  Bei>OTter^  ed.  Me.  Maj 


a  to  the  pUlDtUbbrtlMdr  own 

Itent  etOier  In  themaalrea,  or  In 

oorTOboraHoii  of  the  teWJmow  (tfttie  ^r^ts,  to 
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ja  original*,  when  tboee  would  iMOom) 
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[No.  109.1 
Argued  Jan.  9, 1889.    Decided  March  S,  JSS9. 

Pi  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Boothem  District  of  New  Tork, 
to  review  a  Judgment  for  plaintiffs.  In  an  action 
on  a  policy  of  Insurance.    Beverted. 
The  facta  are  stated  In  the  opinion. 
Mr.  John  Xh  OadwalKder,  for  plaintiff 

"nie  court  erred  in  admitting  In  erldence  the 
memorandum  of  weights.  Each  was  a  copy; 
the  originals  were  not  produced. 

Pieed  Y.  MiteheU,  68  N.  T.  SOT;  BaiJcett  t. 
Bperuxr.  20  Bub.  188;  yfightman  t.  OuirMter, 
8  Daly,  383. 

To  cure  the  error  of  admitting  Illegal  evl- 
dmce  upon  s  trial  the  evidence  should  be 
stricken  out  and  the  Jury  dlstincUy  Instructed 
to  disregard  it, 

Alscaader  ▼.  OAm-n,  31  N.  T.  W.  Dig.  28S; 
BtwJiAv  v.  JK  r.  Cent.  0,  S.  B.  B.  O..  68  N. 
T.  484;  I\rrt  Unitarian  Bodetg  v.  FauUaur, 
91 U.  B.  41S-418  (33:38S). 

It  Is  the  exclusive  province  of  the  Jury  to 
pais  upon  questions  of  fact. 


Viektbars  A  M.  B.  Oo.  T.  Putnam,  118  U.  8. 
645  m:iST)i  U.  S.  t.  mia.  d>  lUading  B.  Oo. 
138  tJ.  B.  118(81:188);  Buektr  v.  Wht^tr,  13T 
U.S.  98  (81:106);  i«s/«*T.  IT".  5. 188  U.S.  178 
(anfe.  890.) 

The  asseeament  of  damages  rests  with  the 
Jury  only. 

Gtaham.  Pr.  390, 838;  8  W^t,  Pr.  ITS;  Thorn- 
ton, Juries  and  InBtmctions,  110. 

The  amount  to  which  a  piaintiB  may  be  enti- 
tled under  the  law  and  the  facts  must  oe  found 
by  the  Jury. 

Fleli(  Damages,  36;  2  Whittaker,  Pr.  893-3; 
Sedgwick,  Damages,  1,  p.  33;  3,  pp.  eS0-ft58; 
Bioux  Oitg  <fi  Foe.  B  Co.  v.  Bleiid,  84  U.  8.  IT 
WaU.  667(31:745). 

The  court  cannot  take  from  the  Jury  the  right 
of  weighing  the  evidence  and  determmlngwbat 
effect  it  sbaJl  have. 

TViwy  V.  Sa^taovt.  86  U.  8.  10  Pet.  8I> 
(9:364);  Oreenk<tf  v.  BirtJi,  84  U.  S.  9  Pet  299 
(9:186);  JeatU  v.  JcweU,  43  U.  S.  1  How.  21» 
(11:106);  Matetedt  v.  Oovrten,  81 N.  T.  880. 

Mettrt,  Oeoree  F.  Edmnnda  and  Will* 
i»m  W.  Ooodrloh,  foi  defendants  In  e^ 

The  plaintiff  in  error  did  not  object  on  the 
■pedflc  ground  that  the  original  books  sbould 
have  been  produced,  nor  was  any  notloe  given 
to  Moduce  the  original  books. 

U.  8.  T.  MeMatten.  71  U.  B.  4  WaU.  680  (18: 
811);  Burton  v.  Driggt,  87  iJ.  8.  20  WalL  1» 
(33:299);  ffoorfv. ffi!iniar,I04U.18.T9S{Se:783); 
Ifoonan  v.  Oaledonia  Ooid  Min.  Co.  121  U.  8. 
400(80:1062). 

Where  it  is  necessarv  to  prove  partlculsr 
facts,  and  an  ezamloatlon  caoDot  be  conven- 
iently made  fn  court,  the  mults  nwy  be 
prov«d  by  a  peiBon  who  made  the  examinatlotL 
the  books  bdng  out  <d  the  State  and  beyond 
tbeJurlsdicUon  of  the  court 

MMfro  V.  Driggi,  tupra;  B__. 
8  Cow.  116;  Fbrrett  v,  Forres,  8 1 

Mr.  Juttiet  Qrmiy  delivered  the  opinion  of 
the  court: 

This  was  an  action  on  a  policy  of  Insurauca 
npon  a  cargo  of  sugar  abippea  at  Sagua  In 
Cuba  for  New  Tork.  After  verdict  and  fudg- 
tnent  for  the  plslntilb,  the  defendant  sued  out 
this  writ  of  error. 

The  prindpal  oontroversv  at  the  trial  waa 
whether  the  cargo  abipped  ooodated  <tf  681 
bof^eads  or  of  868  honneada  only. 

Upon  this  question  toere  was  mudi  conflict- 
ing evidence,  and  the  ptetntlffB  Introduced  a 
number  of  depodtfaut,  taken  under  oommls- 
sion  at  Sagua,  Indnding  those  id  the  [dalntilte 
themadves  aa  to  what  took  place  at  their  ware- 
honae,  and  ttioee  of  Ifadt  shipping  agents  as  to 
what  took  place  at  the  port  some  twenty  mike 
bdow.  Annexed  to  the  deposition  of  one  of 
the  plaintiffs  were  letters  written  to  them  by 
their  eblppiog  agents,  at  the  time  (rf  the  sno- 
ces^ve  shlnmenls,  stating  Ibe  number  of 
bogsbeada  snipped.  Upon  these  letters  being 
offered  In  evidence  by  the  plaintiffs,  the  de- 
fendant objected  that  they  wete  irrelevant  and 
incompetent;  and  duly  excepted  to  the  ruUng 


rs,  written  to  tiw  idalntilb  by  their  own  agents, 
ere  oo  i»rt  of  the  tnnsactum  of  shipping  the 

in  U.S. 


1888. 


BiK*  ▼.  jMunm. 


«ugu,  but  were  mere  lepoits  b;  the  igenta  to 
their  prindpals,  and  were  Incompetent,  dther 
in  thenuelves,  or  in  corroboraltoa  of  Uw  testi- 
mony of  tlie  BceDla,  to  prove  tbe  facti  recited 
In  tbe  letlcra,  egainst  third  peisone.  FyeAom 
T.  &nilh.  09  U.  a.  2  WslL  160,  179  [17:S23]i 
Dtemr  t.  Duttbar,  78  U.  a  5  Weli.  818  [18: 
4m;  U.  &  -r.  ODTuin.  128  U.  a  881  [ante,  710.] 
Upon  the  exceplioos  to  other  rulings  we  ^r  - 


misapprebenaloD,  It  may  be  added  that,  ao- 
cordiDg  to  the  rale  heretofore  laid  down  by 
this  court,  objecllonB  to  copies  of  documents 
or  memoranda,  embodied  in  or  annexed  to  the 
depositions,  might  perhaps  more  properly  have 
lx«D  made  by  motloD  to  suppress  them  before 
tbe  trial,  so  as  to  afford  opportunity  to  produce 
tbe  originals,  when  those  would  tie  competent 
evidence.  York  Co.  v.  Out.  R.  Cb.  70  U.  S.  8 
Wall.  107  [18:1701;  Blackburn  t.  Oravfordi, 
70  ir.  S.  8  Wall  m,  191  [18:18e-198]. 

But  the  letters  to  the  plaintiffs  from  their 
own  agents  were  absolutely  iucompelent,  and 
their  ^miSBlon  In  evidence  clearly  tended  to 
prejudice  tbe  defendant  with  the  jury.  Upon 
thisground 

7%c  judgment  <tf  iht  Cirmit  Ontrl  mutt  be 
rtterted  and  the  earn  reman-Ied  with  iHre^ions 
to  wf  aiide  Ou  ttrdiet  aatd  to  order  a  n«w  trial. 


30ES  BfiNfi  IT  ai^,  Apptt., 


EMILE  JEAHTET. 


L  Under  aecUon  1B88.  B.  S..  the  spBcIflOaUOD  must 
deacrtlie  the  invention  and  the  manner  and  prooea 
of  maUna;,  oonMruotlDgr.  oompoundlOK  and  uatng 
It  in  sueb  nill,  dear.  ooDotoe  and  eiaottemM  aa  to 
enable  anj  praaon  ikllled  In  tbe  art  or  sdenoe  to 
which  It  appertalDa  to  make,  eonstraot,  Mmpound 

S.  The  brood  oonatmotion  olalmei)  In  tUi  oase  for 
the  patent  a*  aploneer  and  foundation  Invention  in 
the  art  of  reflnlos  balr  oannot  extend  the  liitb*' 
ol  the  Pat^^t^a^^^ond  the  oon^ioslUODa  of  mdt 

bodvhto: 


ibCTondl 


toposltlODa 
id  in  the  p 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  the  Southera  Dls- 
t  of  New  Yorlt,  dlamlssing  s  rait  for 


The: 


Mr.  Sftm.Tro.Smltli.  for  appellants: 
B6n£,  tbe  pioneer  Inventor  In  tbe  art  of  te- 

flnlng  hair,  is  entitled  to  a  broad  claim  and 

liberal  constructfoni. 
Am.  Bdt  TOeph.  Cb.  t.  Spencer.  8  Fed.  Rep. 

609;  ISe  U.  a  088  (81:  090);  Vegler  t.  Sen^. 

7  BiB*.  883;  Woriwiek  Mfg.  Oo.  v.  Buffalo,  30 

Fed.  Rep.  130;  Piekhardt  r.  Fttdeard/W  Fed. 

1»  U.8. 


Rep.  084;  Bipp  T.  Banf,  1  Zlsh.  I  

Standard  Meattuing  Machine  Oo.  t.  Teague,  IS 
Fed.  Rep.  890;  Envpp  r.  Joubort,  19  Blatchf. 
148:  Stow  V.  Ohteaao,  104  U.  S.  H7  (20:  61S); 
Wtief»  Loom  Oo.  v.  Higgint.  lOS  U.  a  S80 
(20:  1177). 

It  Is  enough  tf  he  deecrflMS  bla  method  wttta 
sufficient  clearness  and  ptedaloa  to  enaUe 
tboae  skilled  in  the  matter  to  understand  what 
tbe  process  is,  and  if  he  fmlnts  out  some  prao 
tlcable  way  ofpultlng  it  In  operation. 

Mmers  v.  Whilney,  81  U.  a  1*  WslL  OSO 
(20:  808:)  Skin  v.  Rumtl,  60  U.  8.  19  Wall 
488  (22: 110):  Qoodyear  Dental  V.  Oo.  t.  Ganf> 
iner,  8  Cliff.  408;  Union  Sugar  Befinery  t. 
MatUtitttim,  8  CKff.  639;  Oaming  v.  Burden, 
56  U.  S.  15  How.  262  (14:  088). 

The  Bpedflcation  is  to  be  used  aa  an  ^  in 
interpreting  tbe  claim. 

Brooke  v.  Fitke.  06  U.  a  IS  How.  312  (14: 
865);  Bogg  v.  Emereon,  02  U.  B.  11  How.  B87 
(18:  824);  TurriU  v.  ifi'ei.  Southern  ete.  B. 
Co.  08  U.  8.  1  Wall.  491  (17:  t»8);  Seymour  t. 
OAorne,  78  U.  8.  11  Wall  510  (20:  88). 

Tbe  term  equitaUnt  when  used  in  regard  to 
the  chemical  action  of  such  fluids  as  can  be  dia> 
covered  only  by  experiment,  means  equally 
good. 


Hyndnan  ▼.  Boole,  07  U.  8.  S24  m-.  975); 
lough  V.  Gilbert  A  B.  Mfg.  Oo.  106  D.  8.  166 

(27:  134). 


CloughY.  QiBiert  A  B.  Mfg.  Oo.  106  D.  8.  1 
"7:  134). 
Mr.  WUUaA  P.  B.  Melvln,  for  respond- 

Tbe  burden  of  proof  la  on  tbe  complainants 
to  show  an  infrlngment. 

£nw£i  V.  3mkai»,  8  McLean,  468;  Chicago 
AN.  TT.  £  a>.  T.  Saylct.  07  U.  a  554  (34: 
1058). 


edge  and  fairness  of  the  experts  are  to  be  con- 
sidered. 

Walerbary  Brat*  Oo.  v.  NtK  York  A  B.  Brace 
Oo.  8  Fish.  Pat.  Gas.  48;  Conover  v.  Bapp,  4 
Fish.  Pat,  Cas.  07;  Whipple  y.  Baldioin  Mg. 
a.  4  Fish.  PsL  Cas.  29. 

delivered  the  opinion  at 


Court  of  the  Unlld  Btatee  f 
District  of  New  York,  by  John  B£nG  and 
Adolph  GrOnberg  against  Emlle  Jeantet,  pray- 
ing an  Injunctton,  accounting,  and  damucs 
for  an  alleged  Infringement  tn  reissued  let-  ' 
ters  patent  No.  8087,  granted  to  B£n6,  Marcb 
2S,  1870,  on  an  appllcatloo  Sled  Uaich  4, 1879, 
for  &D  Improvement  in  the  process  of  refining 
and  bleaching  hair. 

Counsel  for  complainant  stated  in  the  record 
that  no  claim  la  made  In  this  suit  for  the  bleach, 
ingof  hair,  exceot  so  far  aa  the  bleaching  may 
result  incidentally  from  the  process  of  refining; 
and  the  only  Issue  presented  by  the  pleadings, 
therefore,  relates  to  uie  queAion  of  Infringement 
so  far  as  the  proceea  of  refining  hair  Is  con- 
cemed,  there  being  no  issue  raised  as  to  the 
validity  of  the  patent  in  any  respect. 

The  nature  and  oMect  of  tbe  Invention  an 
set  forth  in  tbe  specification  qs  follows: 

"This  invention  relates  to  tbe  treatment  of 
aD  kinds  of  coarse  hair,  which,  in  its  natural 

sot . 


BDntBm  CouKT  of  tbb  Uamm  ai^naa. 


■tate,  haa  little  commoidal  value,  and  ia  en- 
dr^  onflt  for  toflet  naea  uid  purposw.  Tbe 
nld  tmtment  •erres,  malolT,  Vo  reflne  Uie 
balr  or  reduce  tbe  dlaineler  of  the  hairs  and  to 
render  ttom  more  pliable  aod  glossj;  but  it  al- 
io MTTcii  (o  putiallT  bleach  the  hair  or  llchteo 
Ita  color  or  tint  and  fit  it  to  paae  through  aov 
Ol  .the  ordinary  dyeing  procease!',  wherel^  it 
may  be  givea  say  aiiade  or  color  derirea  or 
po«dble.  Id  cutVIok  out  my  luTention,  for 
tbe  purpose  of  proaucmg  from  the  coaiae,  harsh 
hair  above  mentioned,  a  Kift  pliable  hair  of  One 
texture,  I  treat  the  said  ooane  hair  to  a  bath 
composed  of  nich  chemloala  or  chemical  aub- 
■tsncea  aa  will  dlaaolve  away  a  portion  of  the 
■orface  of  eecb  hair,  and  thus  reduce  ita  diam- 
eter. I  And  that  a  solution  of  a  chlorine  salt 
dlMolred  in  an  exceaa  of  muriatic  acid  Mires 
my  porposes  as  a  bath  for  this  refining  beat- 
ment.    I  claim  as  my  Invention — 

"(1).  The  method  of  refining  all  grades  of 
coane  hair,  which  conaiau  In  subjecong  it  to 
the  action  of  chemicals,  whereby  the  surface 
of  each  hair  Is  corroded  or  dissolved  away  and 
its  diameter  reduced,  eulMtantially  asset  forth. 

"(3)-  The  method  of  refining  coarse  haii 
which  condista  in  subjecting  it  to  the  acUon  of 
a  bath  composed  of  muriatic  add,  in  which  Is 
dissolved  a  chlorine  salt,  substantially  as  set 
forth. 

'•{S).  Tbe  method  of  refining  and  bleaching 
all  kinds  and  grades  of  coarse  hair,  which  con* 
slats,  first,  in  bathing  and  manipnlallnc  tbe 
aame  in  a  chemical  bath,  oomposeo  of  odd  and 
a  chlorine  talt,  and  then  to  a  bleaching  both, 
oompooed  of  adds  and  bichromate  of  potash. 


all  Unds  and  grades  of  coarse  hdr,  wblch  coo- 
dsls:  firtt,  in  Iwtliing  and  maulpulatiiu  the 
some  In  a  bath  composed  of  acid  and  a  chlorine 
Bait,  which  reflnea  the  hair;  lecond.  sutijecdng 
tbe  mfined  hair  to  a  bath  composiBd  of  adds 
and  Uchiomalaof  potash;  and  third,  snb)ect- 
tng  the  hair  thus  refined  and  bleached  to  the 
proper  ibsde  loaflzing  bath  composed  of  warm 
water,  solution  of  muriate  of  tin,  Usulphate  of 
■oda,  and  moriatie  add.  which  acts  the  color, 
nlwtaiitlally  aa  set  forth. 

"(0).  Tbe  method  of  refining  and  treating 
hail,  which  condsti  In  lint  paMog  It  through 


tiuoogh  bleaching  and  fixing  tndia,  aa  above 

desolbed;  and,  fmally  treatlnK  the  hair  so  re- 

•  fined  to  a  both  composed  orwater  and  am- 


mmla,  to  remove  all  of  its  Impurities,  substan- 
tially aa  specified. 

"(fl).  Aa  a  Dew  artlde  of  commerce  and 
manufacture,  bdr  of  fine  texture  produced 
from  any  grMe  of  coane  hair,  either  animal  oi 
human,  ay  the  method  of  refining,  substan- 
tially, as  herein  described.'' 

The  court  below  held  that  were  it  not  for  the 
latter  part  of  this  description  the  apedflcallon 
would  fan  to  comply  with  the  statute,  and 
wonU  be  void  tor  uncertainty.  It  therefore 
limited  the  psteniee  to  his  second  claim,  and 
oocwdln^j  ruled  that  mider  this  spedfintion 
"The  pattait  is  to  be  construed  as  one  for  a 
process  of  refining  hair  by  treating  U  Id  a  both 
composed  of  a  adntion  of  chlorine  sslt  dissolved 


In  an  excess  of  muriatic  add,  and  lite  «<■<'"» 

ore  to  be  limited  accordingly."  ' 

The  court  further  loaaS  from  the  evidence 
produced  in  the  case  that  tbe  allwed  Infringe- 
ment, tbe  sole  issue  presented  by  trie  pleadings, 
bod  not  been  proven,  and  therefore  dismissed 
the  bill  without  prejodioe  to  the  right  of  the 
oomptainanle  to  bring  on  octimt  at  law  if  tbey 
were  so  advised.  An  appeal  from  this  decree 
brings  the  case  here. 

Under  section  4888,  R.  8.,  the  specification 
must  describe  the  Invention  and  the  manner 
and  OTocess  of  "making,  constmctlog,  com- 
pounding, and  using  It  In  such  full,  clear,  con- 
cise, and  exact  terms  as  to  enable  any  peraon 
skilled  in  the  art  or  sdence  to  which  ft  apper-  |h.i 
tains  ...  to  moke,  construct, compound,  and  '  ' 
use  thesame."  Tested  by  this  requirement,  tli« 
patent  In  suit  cannot  receive  the  broad  ooo- 
struction  for  which complalnantscontend.  Ex- 
cept SB  applicable  to  uie  second  claim,  the 
specification  is  not  full  and  clear  enough  to 

£ve  one  skilled  In  chemlMty  such  an  ic&  of 
e  particular  kinds  and  character  of  thecbeml- 
cala,  or  comMnallon  of  chemicals,  with  tbe 
relative  proportions  of  each,  as  would  enable 
him  to  use  uie  Invention  wlthoat  having  to  re- 
sort loexperimentsofhlsown  to  discover  those 
Ingredients.  The  brood  construction  claimed 
for  Ibis  patent  as  a  pioneer  and  foundation  in- 
veotion  in  tbe  art  of  refining  hair  cannot  extend 
the  ri^ts  of  tbe  patentee  Beyond  the  compoai-  I 

tlona  of  matter  and  processes  which,  ss  stated  In 
the  patent,  embody  his  real  Invention.  It  Is 
true,  at  appears  upon  the  pleadings,  that  the  ap- 
pellant Beat  was  the  first  discoverer  of  a  proo- 
esa  of  refining  hair,  and  his  potent,  therefore, 
is  enUtied,  wflhln  the  IfmlU  Joit  Indicated,  to  a 
liberal  construction.    If  therefore  it  was  proved 


Upon  tbe  trial  do  direct  testimony  was  oDered 
by  ploIntUTs  to  show  that  the  arUclea  dealt  In 
b^  the  defendant  were  treated  or  refined  by  the 
patented  process.  The  only  fact  upon  which 
the  plaintlfls  relied  was  the  correspondence  of 
the  arUdesproved  to  have  been  sola  by  defend- 
ant, in  respect  of  smoothncM,  luster,  and  plia- 
bility, with  the  hair  produced  according  to  the 
potented  process;  wUch  correepoodenoe,  it  was 
cODtended,  showed  that  both  products  resulted 
from  the  same  method  or  equivsleot  method  d 
iweparation  1  and  It  was  fni^er  insisted  that  tbe 
court  was  bound  from  that  fact  to  condnde 
that  refined  hair,  like  that  In  question,  could 
not  be  prodnced  except  by  treating  it  in  a  bath 
composed  ofaBolntion(tf<dilotIne  salt  dissolved 
In  an  excess  of  muriatic  add,  or  a  solntlon  of 
thdr  <cheml<»])  equivalents. 

To  support  this  contentiontheplalntifl  intro- 
duced an  expert,  Natboold  8.  Edth,  who  states 

tiial,  whf  -  ■    '^  " '  '  — *— 

on  the  I  .  . 
his  studies  in  tbe  chemical  laboratory  of  hit 
father,  a  practidng  pbytician  and  a  manufact- 
uring chemist.  He  bad  given  hair  special  con- 
sldeiBtlon  during  three  or  fOnr  yeocs  past,  and 
had  mode  experiments  opon  the  processes  of 
refining  ond  bleaching  balT  with  reference  to 
this  mm  and  another  legal  controversy.    Inhtt 


QooDwat  V.  Fax. 


tealliDODy  be  assetti,  tabaUnUallr,  lbattb«  de- 
fendant's article  cannot  be  produced,  except  by 
a  treatment  In  a  solution  of  chlorine  salt  and 
muriatic  acid,  or  tbefr  (chemical)  equlvalenta. 
In  response  to  tbe  question,  "Wliat  otlier  aub- 
Btsncc  is  tbere,  If  any,  exc(^  chlorine  and  ttt 
compounds,  which  will  oorrode  or  dlaaolTe 
Dwaj  tbe  surface  of  tbe  bdrio  as  to  ledoce  the 
size  or  diameter  without  easantially  destroTlng 
the  ti^f  be  answers:  "Ihava  do  knowledge 
or  an;  other."  A^aln:  "Hy  opinion  ft,  that 
any  method  under  which,  by  the  adun  of 
chemicals,  the  nufaee  of  hair  la  dissolved  or 
corroded  away  so  aa  to  redttce  its  diameter 
cornea  within  the  prorlnoe,  or  falla  within  (me 
or  more  of  the  claims,  of  the  aald  patent." 

To  repel  this  contenUoD  the  defondant 
called  as  an  expert  witneaa  one  Obarlea  Har- 
chand,  who  staled  that  he  had  been  engaged  in 
chemical  studies  fot  twenty-four  yean,  having 
KiaduBted  at  a  school  of  arts  and  mani^actuiea 
In  Paris  in  1871,  from  which  Hme  his  buslDesB 
bad  been  that  of  a  manufeoturing  chemist^lo 
which,  after  be  came  to  this  country  in  1878, 
ho  added  the  occupation  of  analytical  diembL 
lie  testifies  that  In  big  stodlea  and  bustaess  he 
has  had  much  to  do  with  bleaching  and  refln- 
Ing  human  hair,  and  other  hair;  baaknownfor 
many  years  ozldlzicg  agencies  for  bleaching  or 
reflnlng  hair;  first  saw  hair  reduced  In  diameter 
by  the  use  of  chemicals  twelve  years  ago  In 
Parts  by  a  cbemiat;  and  that  he  had  made  a 
number  of  eifwrlments  Id  the  tretUoieDt  of  hair 
by  subjecting  it  to  a  refining  process  entirely 
different  from  that  described  In  the  patent;  and 
in  corroboration  of  bis  testimony  he  produced 
■CTeral  samples  of  refined  hair,  which  ho  stated 
he  had  refined  by  the  use  of  difTerent  chemicals 
from  those  mentioned  Id  tlM  patent. 

The  first  was  treated  by  a  chlorine  gas  solu- 
tion in  pure  water,  and  then  by  a  solution  of 
peroxide  of  hydrogen. 

The  second  was  a  aolutioD  of  permanganate 
of  potash  in  water  with  sulphuric  acm  and 
muriatic  acid  in  proper  proportions. 

The  third  was  a  SMUtfon  of  milpburous  add 
In  water,  and  alao  a  solutioD  of  permanganate 
of  potash. 

The  fourth  was  treated  fay  one  of  the  same 
methods.  AnoLher  specimen  was  treated  by  a 
concentration  of  peroxide  of  hydrogen. 

To  break  tbe  force  of  this  testimony, 
Eeilb  was  recalled,  and,  upon  many  points, 
contradicted  Harcband's  statements.  He  Icetl- 
fled  that  he  had  made  en)erimenU  according 
lo  the  methods  describea  t^  Harchand,  and 
found  them  failures,  aDd  the  hair  subjected  to 
them  worthlen  and  unrefined. 

The  testimony  of  theae  two  witnesses  Is  con- 
flicting. But  the  testimony  of  Harcbaod  t»- 
lales  to  Acta  declared  to  be  within  his  knowl- 
edge and  experlenoe;  whilst  that  of  Eejth  la 
larnly  the  aasertloD  of  a  theory  and  a  presen- 
tation of  arguments  to  show  that  Cie  facta 
teedfled  lo  by  Harehand  cannot  exist.  The 
experiments  which  Keith  laid  be  bad  made  ac- 
cording to  Harchand's  formula,  and  which 
failed  to  prodnoe  refined  hair,  were,  as  be  ad- 
mitted, bis  first  ezpenmeotf  for  that  purpose; 
whilst  those  made  by  Haichand  were  the  re- 
sults of  twelve  years  of  practice,  and  attested 
tbemaelTes  by  the  spedmeos  produced. 

We  tUsk  the  complainanto  did  Dot  make 
U9V.S. 


out  a  case  of  Infrlneement    Tbtn  Is  not » 
preponderance  of  erideoce  in  their  hror. 
The  deom  ^  Oia  Otreuit  Omrt  U  Otr^/lm 


KATE  W.  GOODWIN  xr  u...  Jjptt.. 
ELEANOR  FOX  n  u- 

^aa  a  a  Beporterli  ML  tOL-UL) 


APPEAL  from  a  decree  of  the  Clrcnit  Court 
of  tbe  United  SUtes  for  the  Northem  Dla- 
trictofHtinois,  In  favorof  plaintiffs  In  an  action 
accounting  and  foreoloenre  and  sale. 


The  facts  are  stated  In  tbe  opinion. 

Me*»r$.  Ohas.  H.  Wood  and  John  If.  /ew- 
elf,  for  appellantar 

The  testimony  of  defendant,  I.  Wlllard  Fox, 
was  incompetent  as  against  tbe  complainant  in 
tbe  cause. 


Mari/LoUv.  Peek.  91  Dl.  187;  Bragg  r.  Q«cUti, 
98111.  SI;  Pattwx.  mrdJfat.  Batii,  103  U.  B. 
Itam-.my.Sinfff.  W<rrlhington,10iV.8.4* 
(30:052). 

The  settlement  embraced  In  the  agreement  Is 
oondustve  upon  the  defeodaota;  and  nojset* 
odb  or  discounts  that  may  have  existed  pre^ouk 
b>  that  dale  can  be  allowed. 

Omv  V.  00^*,  H  U.  e.  680  (94: 170);  £iifM0» 
▼,  TVwnen,  1  Ad.  ft  EL  70a,  38  Bi^  0.  L. 
214;  Bigelow,  Estoppel,  8d  ed.  803;  Inogtt  r. 
Barn,  8  Ctancb,  0,  C,  291;  Botoman  v.  T^yfer, 
8  Ad.  ft  El.  390;  BorUm  t.  Wtttmintler  im- 
provtmMt  Oamif*.  T  Exch,  780. 

A  party  lo  the  record  In  the  federal  court  was 
not  a  competent  witness  In  his  own  behalf,  be- 
fore the  enactment  of  the  statute. 

SMn  T.  Boaman,  and  Bridgm  t 


vpra. 
Id  Oil 


SUTBSMB  GOUBT  OF  THB  CinTKD  StAIU. 


party  le 

twtora  the  d«Ub  of  Uw  testaiot  or  Intertale. 

Merrill  V.  Atkin,  BteteTttY.  Hdf,  Langln 
Dodtworth,  Onmu  ▼,  Oravt,  Marvu^  t,  F 
«iid  Bragg  Y.  Qti4t»,  mpra. 

Parties  are  eatopped  to  deny  the  reality  of 
Ihe  state  of  thinn  which  they  hsve  made  ap- 
pear to  exist,  and  upon  wfaldtothen  hare  beoQ 
led  to  rely, 

OoMg  y.  Gam,  Xofnam  t.  Trmurt,  Bigdow, 
Xsloppel,  JITswA  T.  Berry,  and  Bouman  v.  Tay- 
lor, »apra. 

Where  aa  acooont  is  settled  by  the  paitles 
-themselves,  and  where  tbeio  fa  no  nofafrnesa 
snd  where  sD  t&e  tact*  are  equally  known  to 
both  sldea,  their  adjustment  Is  final  and  con- 
duslte. 

ffagerv.  TlwmMon.  M  U.  a  1  Black.  80  aT: 
-41);  Bmnettt.  WdUcer,  100  IlL  625. 

Mr.  WUIUm  C.  Qondr.  for  appellees: 

There  Is  oo  estoppel  as  to  the  amount  due, 
^because  a  sum  Is  staled  Id  the  agreement. 

Jones,  Mortg.  S  618;  F^mum  t.  Bumttt,  21 
K.  J.  Eq.  87;  cSftfnt  v.  Limg.  23  Barb.  K; 
porkerv.  ParmtU,  SO  Johns.  180;  Feidman  t. 
•QamhU,  SO  N.  J.  Eq.  494;  Orawr  t.  Wiltm, 
14  Abb.  Pr.  N.  8. 874;  Herman,  Mort jB  SOS; 
McOriat.  Purmort,  16  Wend.  480;  MeKintter 
T.  Babaxk,  26  N.  T.  878;  BtUrlv  t.  ParOs,  60 
How.  Pr.  850;  Jones,  Mortg.  §  884;  PriM  t. 
eover.  40  Md.  102;  AOui  Stu.  Bank  t.  Pomroa, 
115  Hasa.  1^;  Jontt  t.  Janet,  20  Iowa,  SSS; 
ConwOi  y.  Clifford,  4S  Ind.  8B3;  WhiU  t. 
Lueat,  46  Iowa,  810. 

The  reason  why  a  eood  title  canoot  he  ob- 
tained pendente  lite  is  that  the  conrt  having 
acquired  jurisdiclioD  will  retain  its  power 
over  the  subject  matter  of  liti^stion,  without 
regard  to  tbe  action  of  the  parties  to  the  suit, 
and  third  persons  dealing  with  tbem. 

Bellamy  t.  Sabine,  1  DeO.  Ai  J.  578;  Dovet/'i 
App.  07  Pa.  ISSt  Omter  t.  Ptanlert  A  M.  Bank, 
■23  Ala.  757. 

Aa  to  questions  of  notioe  see  Doyle  t.  Teas,  5 
m.  303;  Ohieago,  B.  L  Oi  P.  B.  (h.  r.  Etn- 
nedy.  70  DI  860.  and  JEirriek  t.  WaBaee,  19 
m.  480. 

Tbe  proviso  to  secUoo  B68  of  the  Bevised 
Btatotesdoes  not  incapacitate  a  witness  where 
-the  suit  is  against  codefendsots,  of  whom  only 
-one  Is  dead,  when  the  contract  was  made  either 
with  tbe  living  oodeleodant  or  with  the  living 
-and  the  dead  coacarreDily. 

Fi-enek  v.  Haywird,  ;Q  Gray,  512;  Doody  v. 
Pt»e»,  9  Allen.  144;  Subbea  v.  Buiiea,  39 
Ohio  St.  WS;  ffaa-r.  male,  W  hid.  801;  Oavin 
T.  BuOUee,  41  Ind.  538;  aenJuwr  7.  leenkowr, 
«4N.  C.  e40:2M^nrf  v.  Bobertton,  87  Oa.  680; 
SorlA  Oa.  Xin.  Co.  v.  latimer,  51  Oa.  47. 

So,  whentbedeceasedcontractingpartywas 
represented  in  tbe  bargain  I^  an  agent  wbo  Is 
■capable  of  testifying,  then  tbe  other  contracting 
puty.  unless  expressly  excluded  by  the  statute, 
may  be  a  witness. 

Bromt  V.  Brightman,  II  Allen,  327;  3ild^ 
trant  V.  Orav^ord,  S  Laos.  602;  Pignt  t. 
Elyta,  60  Oa.  8»5;  Jaeqnin  v.  Davidton,  40  DL 
63. 

In  Termont  and  lAassachu  setts  it  is  held 
the  statute  does  not  exclude,  in  any  cases  against 
iorvivlng  partners  or  contraclors. 

Bead  r.  BtvaUtarU,  40  Vt. 


PrmOi,  18  Oray,  468;  Om*  t.  AvMi^  11  AUen, 
520. 

Mr.  Jv^ice  BlMtehforddelivared  the  opin- 
ion of  the  court: 

On  tbe  3Dth  of  Pebruary,  1869..  a  written 
agreement  was  executed  by  Samuel  EL  Fox 
and  L  Willard  Fox,  to  which  was  iiwended  ■ 
memorandum  signed  by  Samuel  H.  Fox,  tb« 
papas  being  as  follows:  ^ 

"When 

Samuel  --  ^     ^ 

doing  business  under  the  Arm  name  and  style 
of  Fox  &  Co.,  in  the  sum  of  seventy  thousand 
dollara  (i70,000),  over  and  above  all  discounts 
and  set-offs  of  every  name  and  nature;  and 
whereas,  said  Foi  &  Co. .  at  the  request  of  said 
I.  Wfllard  Fox.  have  taken  up  and  salisfied,  or 
[are]  about  to  lake  up  and  Bat{af.v,  certain  other  [MSJ 
of  the  indebtedness  of  said  L  Willaid  Fox,  some 
of  such  Indebtedness,  and  to  the  amount  of 
about  sixteen  thousand  dollars  ($10,000),  more 
or  less,  being  satisfied  by  payment  thereof,  and 
to  theamount  of  abouttlurty  thousand  dollan 
($80,000),  more  or  less,  being  so  sattsfied  by 
payment  at  the  rate  of  fifty  cents  oo  tbe  dollar, 
whereby  ttie  said  I.  Willard  Fox  has  become 
further  indebted  to  said  Fox  &  Oo. ;  and  wlMie- 
as,  tbe  Bald  L  Willard  Fox  has  sold  and  cod- 
veyed  to  the  said  Bamuel  H.  Fox  all  and  ^gu- 
lar  tbo  stock  of  goods,  wares  and  mercfaandtse, 
with  tbe  store  fixtures,  in  the  Qty  of  Chlcaeo, 
iocludinK  tlierewith  his  notes,  books  and  oo- 
counts  of  every  name,  nature  and  description, 
and  alsothepreaiisc3knownaaNo.&70  North  La 
Salle  Street,  being  lot  two  (3),  In  block  twenty 
(30),  In  Bushoell's  Addition  to  Chicago,  Illinois, 
in  said  City  of  Chicago,  with  power  forthwith. 
at  such  times  and  In  such  manner  as  be,  sala 
%unael  H.  Fox,  shall  deem  best,  to  sell  and  cot- 
Icct  and  convert  the  said  goods,  warea,  merchan- 
dise, fixtures,  notes,  accounts  and  premises 
Into  money,  and  apply  the  proceeds  to  the  pay- 
ment of  said  tadeDtedneaa  to  said  Fox  tf  Co., 
both  Bald  oriKioal  indebtedness  and  that  so 
token  up  by  tbem,  at  the  rate  paid  therefor, 
with  such  iutsrest  added  thereto  as  tlie  said 
Samuel  H.  Fox  or  Pox  ACo.,  shall  have  to  pay 
thereon,  or  on  any  portion  thereof,  and  has 
also  conveved  to  ssid  Samuel  H.  Foi  bis  farm 
In  Lake  Ooualj,  IlUnois,  known  as  tbe  Lake 
Zurich  farm;  Now,  therefore,  the  said  Samuel 
H.  Fox  agrees,  that  If  the  sold  I.  WHlaid  Fox 
shall  and  will,  within  six  months  from  the  date 
hereol,  pay  this  entire  amount  of  each  nameand 
kind  of  said  Indebledness,  or  such  portltm  there- 
of aa  remains  at  that  time  unpaid,  then  be,  said 
Samuel  H.  Fox,  shall  and  will  reconvey  the  said 
Lake  Zurich  farm  to  said  I.  Willard  Fox,  but  io 
default  of  such  payment  It  It  hereby  agreed  by 
the  parties  hereto  that  Uie  nid  Samuca  H.  FOx 
may  Immediately  foreclose  the  certain  mortgage 
comprised  In  said  conveyance  of  said  Lake 
Zurich  farm  and  this  agroement 

"And  the  said  L  Willard  Fox  hereby  afrees. 
that,  in  case  proceedings  for  Bach  foreclosure 
be  comiatsaaeA,  that  he  wQl  interpose  no  4»- 
fault  thereto,  noi  attempt,  by  Injunction,  bill  n 
equity,  or  In  any  other  way,  to  binder  or  defeat 


Gooowui  T.  Fox. 
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Samael  H.  Pox  Bud  L  WlUud  Fox.'tUs  twen- 
tletli  dif  of  FebroBiT,  A.  D.  1809. 

"Samnd  H.  Fox.  rSeal.] 
■■L  WTllMd  Fox.  [Sed.] 

"  Aod  tlie  a^d  Saroud  H.  Fox  berab7  Bgnw 
to  releaaa  a  certain  mortgKe  which  he  hu  on 
a  portion  of  Mid  Lake  Zurich  farm,  the  IndebV 
etuieas  aecured  by  told  mortgage  hartng  became 
merged  In  aald  debt  of  aevenvy  rhouMud  dol- 
Un.  "Bahoel  B.  Fox." 

Bj  deeda  In  fee  almph,  L  WiUard  Fox  and 
his  wife  ooDTeyed  to  Samuel  H.  Fox  the  North 
La  Salle  Street  lot  and  ae  Lain  Zurich  fonn, 
mentioned  in  the  above  agraemeot.  almoltaiie- 
oiul;  with  ita  exeeotioD. 

On  the  I7tb  of  Fehmarr,  1677.  EUe  W. 


District  of  niinoli.  agaiost  L  Wllkid  Foxaod 
bit  wife.  Kate  W.  Fox  was  the  widow  of 
Hentf  W.'Fox,  wbo,  with  Somoel  H.  Fox, 
compoaed  the  flrm  of  Fox  &  Co.  Henn  W. 
Fox  bad  died  in  18?«,  and  by  his  will  Eate  W. 
Fox  was  made  hia  aole  executrix  and  aole 
devisee.  In  ha  blU  dw  let  forth  the  coiil«nls 
of  the  above  agreemeot,  without  Katbig  that  it 
was  is  writing.  The  toll  averred  that.  In  ptv 
euance  of  the  agreement.  Fox  A  Co.  paid  the 

?  16,000  and  ibe  $90,000  of  tbe  bdebtedoetaof 
WUlatd  Fox,  named  hi  It;  ttiat  I.  WOlard 
Fox  and  his  wife  executed  and  delivered  to 
Samuel  H.  Fox  deedsin  fee  aJmpIeof  the  Lake 
Zurich  farm  and  the  La  Satle  Street  lot;  and 
that  L  Willard  Fox  aaslened  to  Samuel  H. 
Fmt  the  goods,  waiea  and  merchaiidise,  store 
flxtora,  Doles  and  accounts,  mentioned  In  the 
agreement. 

The  UU  also  tOmd  that  It  wss  then  further 
agreed  between  I.  willard  Fox  and  Fox  &  Co. 
that  Uie  former  sbonld  cany  on  his  huriness, 
which  was  at  Chicago.  Illinois,  in  connection 
with  the  said  stock  of  goods,  wares  and  mer- 
chandise, note*  and  accounts,  as  though  no  such 
asslinunent  thereof  had  been  made  to  Ssmnel 
H.  Fox;  that  Fox  A  Co.,  who  were  nHniifBCl' 
urerers  of  glass,  in  the  State  of  New  York, 
t0OS]  should  advance  and  furnish  to  L  Willard  Fox 
mods  in  the  way  of  his  busineas.  from  time  to 
time,  as  he  shoiild  need  and  thev  should  be 
able;  that  the  price  or  value  of  the  soods  so 
ftunlsbed  should  be  added  to  the  iodeblediien 
BO  due  from  L  WiUard  Fox  to  Fox  &  Co..  and 


tothepavmentof  such  Indebiedness,  until  such 
future  time  as  should  be  agreed  upon  by  the . 
parties,  at  which  time  be  sbonld  turn  over  and 
deliver  to  Samuel  H.  Pox  the  merchandise 
which  should  then  be  on  band,  the  siore  flxt- 
nies,  and  the  notes  and  acoouots  then  unool- 
lecied,  the  proceeds  and  avails  of  which  should 
then  be  applied  by  Samuel  H.  Fox  towards  the 
payment  of  the  Indebtedness  wblcb  should 
then  be  due  from  I.  Willard  Fox  to  Fox  &  Co.: 
and  that  the  original  sneement  should  In  all 
other  respects  remain  hmdlng. 

The  bUI  further  avencd  tnat,  in  pnrsuance 
of  the  last  mentiooed  agreement,  L  WUIard 
Fox  continued  to  cam  on  his  business  until 
•iMmt  FebruBiy  90,  1870,  that  is,  for  aboutone 
year.  In  oonnectton  with  the  said  i>t'>"Ji  of  goods, 
■ton  flxturea,  and  notea  aod  accouDls;  that, 
1»  U.  8.  U.  S.,  Book  83.  I 


daring  that  period,  Fm  A  Oo.  famished  to 
blm  merchandise,  in  the  wav  of  his  bu^esa, 
to  the  amount  of  about  t94,(W0;  that,  at  the  ex> 
piiation  of  Out  period,  be,  in  pofsuance  ttt 
that  agreement,  tamed  over  and  delivered  to 
Bamad  H.  Fox  the  stuck  of  goods,  store  flxt- 
ores,  notea  and  acoounts,  then  on  hand,  of  the 
value  of  $37,848.07,  which  amouot  was  then 
credited  to  him  and  applied  on  his  Indebted- 
then  due  to  Fox  a  Co.;  that,  after  the 


making  of  the  lost  meutiotwd  agreement,  and 
while  L  WBlard  Fox  was  so  carrying  on  bust 
ness,  he  raid  out  of  its  avails,  upon  bis  indebt- 


edness toTox  A  Co. ,  the  sum  of  about  $10,000; 
that  Samuel  H.  Fox,  some  time  before  Septem- 
ber I,  1875,  sold  the  La  Salle  Street  lot  and  re- 
alized from  it  about  $14,000, which  amount  was 
oredlted  upon  the  indebtedness  of  L  Willard 
Fox  to  Fox  A  Co.;  that  the  said  sums  i^ 
$37,848.07.  $10,000,  and  $14,00u,  was  aU  that 
bad  ever  been  paid  on  aald  Indebtedness;  and 
that  then  was  due  to  the  plaintiff,  at  the  time 
ot  fllins  the  bill,  on  account  of  said  Indebted- 
ness, about  $70,657,  bealdes  Interest. 

The  bill  further  alleged  that,  on  or  about 
September  1, 1875,  Samuel  H.  Fox  and  Heniy 
W.  Fox  disiolved  tbdr  partnenhio^  and  it  was 
agreed  that  the  debt  due  from  L  Willard  Fox 
to  Fox  A  Co.,  and  all  seonritlee  therefor,  should 
thereafter  belcmg  to  Henn  W.  Fox;  that  Sam 
uel  H.  Fox  execated  and  delivered  to  Heniy 
W.  Fox  a  deed  hi  fM  simple  of  tbc  Lake  Zu- 
rich farm,  a  descrfptioo  of  wblcb  by  metea  and 
bounds  was  given  in  the  bill;  and  that  there 
was  due  to  the  plaintiff,  as  sudi  executrix  and 
devisee,  from  L  Willard  Fox,  $108,600,  prin- 
clral  and  interest 

The  bill  waived  an  answer  on  oath,  and 
prayed  for  an  accoantof  the  amount  due  to  the 
platntUf  for  principal  aod  interest  on  the  se- 
curity of  the  Idke  Zurich  farm;  that  the  de- 
fendants be  decreed  to  pay  that  amount,  the 
plaintitr  offering  to  reconvey  the  premises  to 
them  on  sucb  payment;  and  that.  In  default  of 
such  payment,  toe  defendants  be  barred  and 
foreclosed  of  nil  equity  of  redemption  in  and  to 
such  mortgaged  premises.    The  bill  coninieed 


rich  farm;  nor  did  it  treat  the  La  Balle  Street 
lot  as  being  subject  to  a  like  mortgage  with 
the  Lake  Zurich  farm,  but  only  as  being  sub- 
ject to  be  sold  by  the  grantee  under  tlie  poner 
contained  In  the  agicennent,  tbc  proceeds  of 
sale  to  be  applied  upon  tbe  indebtedness. 

On  the  2lat  of  April,  1877,  1  Willard  Fox 
and  bis  wife  put  in  an  answer  to  tbe  bUl.  It 
denies  tbe  Indebtedness  of  $70,000,  but  admlu 
that  a  paper  drawn  up  at  the  Instance  of  Sam- 
uel H.  Fox  sUted  ine  Indebtednesa  at  that 
amount  It  also  even  that,  prior  to  February 
eo.  1860,  L  Willard  Fox  had  been  engaged  at 
Chicago  tor  several  years  in  selling  paints,  oils 
and  window  glass;  that  during  that  time  be 
bad  sold  for  Fox  ft  Co.  large  auantitles  of 
window  glass  made  bv  them,  ancii  sale  being 

BioD    commission;    tnat  be   never   regarded 
mselfai  - 


uvuiuiiwiuu,  uiai  uv  uniw  reRUded 
If  as  purcbsslog  the  glass  In  tbe  oralnaiy 
that  a  short  t&e  prior  to  February  20, 
IBSB,  he  became  embarrassed;  tbattbeoFoxa 
Co.,  under  the  pretense  of  making  a  favorable 
ietltement  with  some  of  his  creditors,  forced 
him  to  enter  Into  an  agreemeot,wberein  bewaa 


SuFiixua  Cormt  or  teh  tJHiTED  Statis. 


Oct.  Tnu^ 


■uch  IndebtednesB,  tbe  UDonnt  belDg  made  up 
f  or  a  Bpedflc  purpoH  on  the  part  of  Fox  &  Oo, , 
wilbout  hlB  cooaent;  that,  ui  making  up  the 
|TO,ODO,  lDta«at  wa^  without  his  ooDsent,  cal- 
cnlated  for  aereral  jean  back  on  all  pretended 
balaooK  appareotly  due  to  Poz  A  Co.,  ever; 
three  monlha  daring  each  jeax,  there^j  com' 
pouDding  Intenat;  that  tbe  amount  of  such  In- 
terest was  $30,000  or  ^.OOOi  that  after  the 
agreement  was  signed,  Foz  &  Oo.  allowed  Um 
to  go  on  In  burioeas,  using  his  own  nam^  for 
about  tlie  period  of  one  year,  bnt  tbe  bnsiness 
was  really  theirs,  and  be  turned  over  to  them 
his  store  and  its  contents,  and  all  the  debts  due 
to  him,  OD  or  about  February  SO,  1860,  tbe  con- 
tents of  Qm  store  being  then  of  the  value  of  orer 
$60,000;  that,  in  equity,  under  anch  anauge- 
ment,  that  property  ought  to  go  to  tbe  cancel- 
lation of  the  tndeblednesa  stated  In  tbe  agree- 
ment, and  Fox  A  Oo.  ougbt  to  be  cbarged  in 
the  accounting  with  tbe  proper^  so  dellTered 
to  tbem,  at  its  fair  vatoe;  that  Fox  A  Co.  pre- 
tend that  the  buainees  was  conducted  by  blm 
after  February,  1869,  and,  because  there  were 
loflsee  in  It  to  tbe  amount  of  ttS.OOO.  be  ought 
to  suffer  that  loss,  when  the  business  was  reallj 
that  of  Fos  &  Co.,  and  tbe  adjustment  ought 
to  be  made  at  tbe  tJme  ot  the  turning  over  of 
the  store  and  Its  contents,  and  of  bis  property, 
to  Fox  &  Co.,  and  be  ought  to  be  allowed  to 
setoff  against  any  indatitedness  of  bis  to  Fox 
&  Co.  tbe  amount  of  property  so  turned  orer 
to  them;  that  he  was  the  owner  In  fee  simple 
absolute  of  the  land  described  Id  the  bill;  teat 
whatever  debt  U  due  to  Fox  &  Co.  is  a  Hen  upon 
the  same,  including  the  La  Salle  Street  lot.  In 
the  osture  of  a  mortgage,  and  the  land  ought 
In  equity  to  be  subjected  to  such  lien,  if  anyln- 
debtednuss  Is  proved  to  exist  in  favor  of  FoxA 
Co. ;  and  that  the  plaintiff  Btands  In  no  differ- 
ent relation  to  blm,  in  regard  to  such  indehted- 
□esB,  from  that  occupied  by  Fox  A  Co.,  and 
has  only  the  same  ri^li  and  Interest  In  and  to 
such  security  which  Henry  W.  Fox  or  Fox  A 
Co.  had. 

The  answer  ask°  ibd  an  acconntlng  may  be 
had  between  the  parties  before  a  master,  and 
aveis  that  all  indebtedness  from  I.WiUardFox 
to  Fox  &  Co.  lux  beon  paid;  and  that  both  the 
lAke  Zuricb  farm  and  the  La  Salle  Street  lot 
are  free  from  any  Hen  In  favor  of  Fox  &  Co. 
or  of  the  plaintiff.  It  avers  that  the  goods  fur- 
nished by  Fox  &  Oo.  to  I.  WHlard  Fox.  after 
the  90th  of  February,  1800,  were  tbe  goods  of 
Fox  &  Co.,  and  he  conducted  the  burineoa  tor 
them;  that  the  indebtedness  held  against  him 
by  other  persons,  and  which  was  settled  by 
Fox  &  Co.,  amounted  to  $34,000,  and  was  set- 
tled for  about  $13,000  by  Fox  A  Co.;  that  he 
also  owed  tbe  First  Natktnal  Bank  about 
$IS,OO0,  which  was  paid  out  of  the  proceeds  of 
a  loan  of  $S,000  made  on  tbe  La  Balle  Street 
lot,  and  Um  rest  of  it  out  of  the  collections, 
etc,  dne  to  L  Willaid  Fox;  and  that  Bach  in- 
debtedoen  having  been  so  settled  out  of  the  Ia 
Balle  Sbeet  lot  and  a  portion  of  the  proper^ 
turned  over  Iqr  him  to  Fox  &  Co.,  heongbt  to 
hare  Um  Lake  Zurich  farm  free  from  incum- 
hronoc^  becanee  of  the  large  surplus  which  was 
left  Id  the  hands  of  Fox  &  Co.  after  paying 
..    "  gjgbla.  The  answer  also  aven 


that  he  will  rely  upon  the  Statute  of  mtnolslk 
regard  to  usury. 

A  replication  was  flied  to  this  answer. 

On  the  26th  of  October,  1877,  the  plaintiff 
filed  an  amended  bill,  under  an  order  made  oa 
that  day,  giving  her  leave  W  do  so,  and  requir- 
ing tbe  defendants  to  anawet  within  thirty  dwa. 
The  amended  bUl  le  a  foil  and  complete  bill  Id 
itself.  It  conlains  mainly  the  same  avermenta 
as  tbe  original  bill,  but  lias  srane  variatloiu  and 
additions.  One  addition  is  a  statement  of  the 
contents  of  tbe  memorandum  algiud  by  Samuel 
H.  Fox,  appended  to  the  agreement,whlch  was 
notcont^ned  in  the  original  biU.  There  is  also 
added  a  statement  that  Samuel  H.  Fox  did,  on 
tbe  5th  of  October,  1869,  release  and  discharge 
of  record  the  mortgage  so  held  by  him  on  a 
portion  of  the  Lake  Zurich  form.  It  slates  the 
amount  of  goods  f  umiabed  by  Fkiz  &  Co.  to  I. 
Willard  Pox,  duiiDg  the  time  from  C^bruary 
ao,  1869,  until  some  time  in  December,  1869. 
at  $13,000.64,  instead  of  ^,000:  and  that  the 
property,  amounting  to  ^7,&4S.07,  vraa  turned 
over  and  delivered  to  Fox  &  Co.  In  DeoNober, 
1860, Insteadofln February.  1B70.  Italsostates 
that  the  Indebtedness  mendoned  in  the  agree- 
ment as  $16,000  vras  In  fact  only  $10,000,  and 
was  dne  to  tbe  First  National  Bank  of  Chicago; 
that,  after  the  makingoftheagreement  and  the  [90t 
conveyance  ot  the  Laoalle  Street  lotto  Samuel 


d  by  Google 


H.  Fox,  he,  vritb  tbe  knowledge  of  L  WlUard 
Fox,  raised,  by  morigiu^  on  that  lot,  about 
$6,000,  which  was  himded  over  to  L  Willard 


Fox  and  paid  by  him  on  the  indebtedness  to  the 
bank, and  tbst afterwards, and duringthe time 
that  he  carried  on  the  bunnesi  after  Tebmary 
30,  1860,  he  p^d  to  the  bank  tbe  reminder  of 
Uie  debt  due  to  it,  out  of  Iheavdls  of  the  busi- 
ness and  of  collections  of  tbe  notes  and  ac- 
counts; that  the  Indebtedness  estimated  Id  tlie 
agreement  at  about  $80,000,  diM  to  other 
parUeB,was  only  about  $34,000  or  less,  and  Fox 
Ss  Co.  compromised  and  paid  it  in  full  bypay- 
Ing  albqtether  the  sum  of  about  $10,lrn.89- 
that,  about  the  time  that  Samnel  H.  Fox  mor^ 
gaged  the  iM  Salle  Street  lot  for  $6,000,  he 
effected  an  Insurance  upon  the  improvements 
upon  it  for  the  same  amount,  and  afterwards 
Uie  improvements  were  destr^ed  t^  flie,  and 


SamuefH.  Fox  conve^  the  1^  Salle  Street 
lot  to  Henry  Vf.  Fox  for  tbe  sum  of  $8,000. 
which  amount  was  then  credited  upon  the  In- 
debtedness of  L  WlUard  Pox  to  Fox  <feOo.; 
that  tiie  $37 ,848.07,  which  was  tbe  value  of  Iha 
stock  of  goods,  store  flxtuns.  notes  and  ac- 
counts, turned  over  to  Bamuel  H.  Fox  In  De- 
cember, 1860,  and  the  $8,000  realized  from  the 
sale  of  the  La  Salle  Street  lot.  Is  aU  that  baa  ever 
been  received  by  Fox  &  Co.  on  tbe  debt  from  I. 
Willaid  Foi  to  them;  and  that  there  was  doe  to 
tbe  plalnUff  at  the  time  of  the  filing  of  the 
amended  bill,  on  accoimt  of  such  debt,  about 
$fl&000,  besides  Interest 

Ilie  amended  bill  states  the  amount  doa  to 
tbe  plaintiff,  as  executrix  and  devisee,  from  L 
Wnfard  Pox,  at  about  $100,000,  principal  and 
Interest,  Instead  of  $103,600.  It  waives  an  an- 
swer on  oath,  and  Itsprsyer  is  the  same  as  that 
of  the  original  bill,  and  it  does  not  treat  the  La 
Balle  Street  lot  as  subject  to  a  lien  In  favor  ot 
the  plaintiff. 

IM  D.  » 


-  1883. 
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No  anaver  to  nicb  ftmeaded  bill  tppean  to 
the  record,  nor  li  tliere  anv  sUpuUtion  that  the 
answer  to  the  orlginil  bill  aluU  Bt&nd  aa  the 
uisner  to  tbe  amended  bllL 

On  the  lOtb  of  September,  1876,  an  order  wai 
made  referring  the  cauw  to  Itt.  Henry  W. 
Blsbop  01  B.  maaier,  to  take  pitwCe  and  repot 
the  aame  to  tbe  court,  together  with  the 
amount  due  to  the  plaintiff. 

On  tbe  11th  of  Febnui;.  wan.  an  order  ma 

[610'    made,  mo^fylng  such  order  oi  reterence,  bj 

dlrecuDg  the  master  to  report  the  teatlmoaj 

taken  tyj  him,  and  not  bU  concluslont  thereon. 

Plenarr  proofs  were  taken  in  the  cause,  in 
July,  1877,  November,  1878,  September,  1870, 
NoTember,  1879,  December,  1879,  and  Febro- 
ai7, 1880.  Bamuel  H.  Fox  gate  a  depoaltlon  In 
July,  1877,  a  second  in  September,  1879,  and  a 
thlnlln  December.  1879.  L  Wlllard  Fox  gave 
a  depodtion  tn  November,  1S78,  a  aecond  In 
November,  1879,  and  a  tblrd  In  Pebruaiy,  18»0. 
Robert  B.  MerritLwbo  had  been  tbe  book  keeper 
and  caaliier  of  L  Wlllard  Fox  from  Uav,  1367, 
tm  tbe  summer  of  186B,  gave  a  deposftlon  In 
September,  1879,  and  a  second  In  December, 
1879. 

In  July,  1880,  the  cause  waa  heard  on  plead- 
ings and  pToofa:  but  before  any  dedalon  was 
made,  and  on  November  18, 1890, the  plaintiff, 
by  leave  of  the  court,  amended  her  bill  by  in- 
serting an  averment  to  the  effect  that  the  agree- 
ment of  FebruaiT  30, 1868,  contained  a  redlal 
that  1.  Wlllard  Fox  bad  sold  and  conveyed  to 
Bamuel  H.  Fox  the  L*  Salle  Street  lot,  the  pro- 
ceeds tbereof  to  be  applied  towards  payment  of 
tbe  Indebtedness  from  I.  Wlllard  Fni  to  Fox  & 
Co.  i  tbat  by  such  agreement  that  lot  was  not  in 
any  event  to  be  reconveyed  to  L  Wlllard  Fox; 
that  the  plaintiff  had  soul  and  conveyed  tbe  lot; 
and  that,  being  willing  to  do  what  was  Jnst  and 
equitable,  she  offered  to  credit  and  allow  to  L 
Wlllard  Fox  the  amount  for  which  sbe  bad  sold 


the  lot,  or  otherwise  lla  value,  in  reduction  of 
the  sum  due  to  her  from  I.  Willard  Fox. 

On  tbe  28d  of  November,  1880,  tbe  defend- 
aula  Hied  an  answer  (o  tbe  amended  trill  as 
amended  on  November  IS,  1880.  Thlsai^wan 
to  be  a  fall  answer,  not  only  to  the  amend- 
ments of  November  18, 1880,  but  to  the  amended 
blU  flied  October  36, 1877.  ThU  answer  aveia 
that,  on  February  90,  1869, 1.  Wlllard  Fox  and 
Us  wife  executed  to  Bamuel  H.  Fox  a  deed 
,-,  .  ,  conveying  (be  Lake  Zurkh  farm,  and  another 
loi^i  deed  conveying  the  La  Salle  Street  lot:  and  that 
at  the  same  time  the  agreement  of  February  90, 
1860,  was  executed  by  Samud  H.  Fox  and  L 
Willard  Fox,  and  the  memorandum  upended 
waa  executed  by  Samuel  H.  Fox.  Tbe  answer 
also  avers,  thatptior  to  1857,  Samud  H.  Fox 
and  L  WiUard  Fox  were  partneia  In  bnalnesa  in 
the  manufscture  of  glass.  In  the  State  of  New 
Tork;  that  L  Willard  Foxaold  out  his  Interest 
In  the  businesa  to  Henry  W.  Fox  and  retired; 
that,  thereupon,  Bamuel  H.  Fox  and  Henry  W. 
Fox,  who  wer«  brothers  of  I.  Wlllard  Fox,  be- 
came partaets  and  conducted  the  business  under 
the  name  of  Fox  ft  Oo.,  and  L  Willard  Fox  re- 
moved to  minois:  tbat  the  affain  of  tbe  Arm  hi 
which  L  Wlllard  Fox  was  auch  partpm-,  and  hla 
bnifaiesa  transactions  with  tbe  new  Ann,  bad 
never  been  aettledi  tbat  io  tbe  year  1860. 1. 
Wlllaid  Fox,  at  tbe  requeat  of  Fox  ft  Oo..  ud- 
deRook  to  aot  aa  Ibelr  agent  tor  tbe  nle  of 
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glass  In  Chicago,  and  was  to  receive  as  com* 
pensa^on  a  cart^  commlsdon;  Ihat  he  r» 
celved  from  tbem  large  amounte  of  gUsa  ai^ 
remitted  the  proceed!  to  tbem  from  time  to 
time,  and  the  oualneas  waa  thus  conducted  un> 
til  about  the  first  of  January,  1669,  when  he  be- 
came embarrasaed,  aod,  under  a  Judgment  and 
execution  ualnst  him  in  favur  of  tbe  First  Na- 
tional Bank  of  Chicago,  bis  goods,  aitd  tbe 
riasa  then  on  hand,  belonging  to  Fox  ft  Go., 
for  sale  on  commission,  were  aeized,  aod  Iha 
store  was  dosed;  that  Samuel  H.  Fox  then 
came  to  Chicago  and  acted  (or  Fox  ft  Co. ;  that, 
by  agreement  with  LWlllard  Fox,  Fox  ft  Go. 
aaanmed  the  p^ment  of  the  debt  to  tbe  First 
National  Banx,  and  the  goods  were  released, 
and  Samud  B.  Fox,  tor  Fox  ft  Co.,  took  pos- 
seMlon  of  the  goods  bdonging  to  L  Willard 
Fox,  and  of  those  bdonging  to  Fox  ft  Co.; 
that  Samud  H.  Fox  also  undertook  to  satisfy 
tbe  other  credltora  of  L  WUlaid  Fox;  that  tbe 


and  alto  of  pladng  Fox  ft  Co.  In  a  allulaion 
whereby  they  could  make  It  appear  to  their 
creditoiB  that  they  had  large  assets  In  Illinois, 
Samud  H.  Fox  prepared  a  statement  of  tbe 
account  of  Fox  ft  Co.  against  I  Wlllard  Fox, 
showing  an  apparent  mdebtedness  of  about 
$68,000,  besides  an  apparent  mortgage  of  |1S,- 
000  from  him  to  them,  aod  demanded (tf  him  (bat 
be  should  make  an  absoluU  conveyance  of  the 
Lake  Zurich  binu  and  the  I«  Salle  Street  lot; 
that  he  denied  the  correctoesa  of  such  account 
and  at  first  refused  to  make  the  coov^anoes, 
but  was  induced  to  execute  them,  provldea 
Samuel  H.  Fox  would  execute  the  ioatniment 
of  February  30,  1669,  as  a  condition  of  de- 
feasance, and  upon  the  verbal  assurance  of 
Samuel  H.  Fox  that  Fox  ft  Co.  wouU  not  in- 
sist upon  tbe  payment  of  the  (70,000  named  in 
It,  or  of  any  sum  otber  than  that  wbldi  should 
be  found  to  be  due  from  I.  Wlllard  Fox  to  Fox 
&Co.,on  a  Just,  fair  and  equiuble  aetUement; 
that  the  defendants  asserted  at  llie  time  that 
there  was  nothing  due  on  the  transactions 
covered  by  the  account;  that,  after  tbe  deeda 
and  the  agreement  were  made,  Samud  H.  Fox, 
forFoiftCo.,  retained  poaaealonof  the  goods, 
store  fixtures,  notes  ant.  wconnts,  and  con- 
ducted the  business  In  Ce  oame  of  L  Wlllard 
Fox  until  December,  1669;?and  during  tbat 
time  recdved  the  proceeds  arising  frtun  tbe 
collections  of  th§  notes  and  accounts,  aa  well  aa 


the  gooda;  tbat,  at  tbe  tfane  of  such  banafer  to 
Fox  ft  Co.,  tbet«  waa  In  tbe  store  gisss  belong- 
Ing  to  them,  of  tbe  value  of  over  (80,000,  be- 
sioes  other  goods  of  over  tbe  value  of  (80.000, 
and  notes  and  accounts,  good  and  collectible, 
to  the  amount  of  aboat  (10,000,  bdoa^ng  to  L 
WiUard  Fox;  that,  during  tbe  Hme  the  Duslnese 
was  so  being  conducted  bvFi»  ft  Co.,  In  1860, 
Uiey  paid  uie  debt  to  theFirst  Naticmal  Bank, 


__, Jyfrommonev 

borrowed  upon  the  La  8alle  Street  lot,  which 
was  afterwards  refunded  to  tbem  by  fauurance 
money  collected  upon  the  bnUdIng  standing  up- 
on the  lot,  and  which  had  been  destroyed  by 
flie;  that  they  also  paldtothaotbsrcre^toisof 
L  WlUaid  Foz,  In  fnU  saUstaetlon  of  Uie  debts 
due  to  them,  (10,07L40:  tbat  there  had  been 
no  settlement  of  the  matters  betweeo  Fox  ft  Co. 
(09 


Supmeiiz  CooNT  ov  tbx  Unitkd  Suti 


009.1 


and  L  Wlllard  Fox  tbUM  Fcbruaiy  90  186U; 
tbat  tliere  is  noUiliig  due  from  Uim  to  Fox  & 
Co.;  tbatthelABalleBtraet  lotwucoDreyed, 
like  the  lake  Zurich  tmrm,  aa  aecuri^;  that.  If 
■acta  lot  hM  been  told  peoding  the  •ult,  iti  pnr- 
ctaiaer  has  taken  it  with  notice  <rf  (he  equitable 
tlghu  of  the  defeodnaU;  that  tbn  diUm  a  n- 
coDTejance  of  the  Lake  Zurldi  una  and  the 
Ia  Salle  Street  lot  upon  the  pajment  of  the 
amount,  U  any,  doe  to  Foi  a  Co.  bom  L 
'WlUard  Fox;  and  that  Samuel  H.  Fox  la  a 
DecesHar;  party  to  the  litigatloii. 

On  the  8th  of  December,  1880,  the  defooduti, 
bf  leave  of  the  court,  filed  a  croM  biU  against 
the  plainUfl,  who  had  then  become  Eate  W. 
Goodwin  bj  her  tnlermarriage  wlUi  Obaries 
8.  Qoodwiu,  and  aftainet  her  hutbaad,  and 
uahut  Sarah  E.  R.  Smith,  who  had  become 
tSe  pundiaaer  of  the  La  Salle  Street  lot,  and  her 
bttsband,  Cbarlee  H.  Smith.  The  croai  bill 
■eu  forth  the  prior  proceedinn  In  the  original 
■nit,  and  praji  that  the  orwnal  bill  ana  the 
■luwer  to  it.  and  the  amended  bill  filed  October 
96, 1877,  ana  tbe  amendment  to  it,  filed  Novem- 
ber IS,  1S80,  and  the  answer  filed  November  2S, 
1880,  m^be  taken  ai  a  part  of  mcb  crow  UlL 

The  crois  Ull  conltunt,  in  nibatance,  the 
material  avsrmenU  of  the  answers  before  filed, 
with  the  farther  statement  that,  in  December, 
1809,  the  lenulnder  of  the  stock  on  band  In 
the  store  of  I.  Wlllard  Fox  waa  sold  for  the 
■urn  of  aboat  (28,000,  and  the  mon^  reodved 

S'  Fox  &  Oo. ;  that  the  money  received  durt^ 
e  time  the  store  was  conducted  byFoxftCo. 


iiiui«  than  $aO/H)0;  thai  Fox  &  Co.  were  liable 
to  L  Wlllanl  Fox  for  the  amount  of  the  glass 
letinned  to  Fox  &  Co.  at  ihe  time  they  took 
{MMseedoii  of  the  store,  and  also  for  the  money 
received  from  tbe  notes  and  acooonta  and  tba 
«le  of  glass  daring  the  time  the  bnalnesB  was 
conducied  by  Fox  &  Co. ;  that  such  amounts 
would  aiore  than  pav  an;  charge*  of  Fox  &  Co. 
against  L  Wlllard  Fox;  thai,  about  the  first  of 
Ewplember,  1876,  Samuel  H.  Fox  and  Henry 
W.  Fox  dissolved  partDership,  aud  the  former 
conveyed  to  Henry  W.  Fox  the  said  rral  estate, 
but  tbe  latter  had  full  notice  of  the  liffbta  and 
equities  of  ths  crow  plalalifTs  In  the  premlseH, 
and  was  not  a  ionajtds  purchaser  thereof:  that 
Eate  W.  Goodwin  and  her  husbaDd,  on  the 
Tth  of  April,  1880,  conveyed  the  La  Salle  Street 
lot  to  Sarah  E.  R.  Smith;  and  that  she  received 
the  convevance  of  It  with  notice  of  Ihe  rigbta 
■nd  eqalltes  of  (he  croaa  pWDtlffs  to  the  prem- 
ise^ and  pending  the  suit 
[•14]  The  croaa  Mil  waives  an  ansneran  o>th,  and 
Nays  for  an  account  of  all  matters  between 
Fox  &  Oo.  and  L  Wlllard  Fox,  and  between 
Samuel  H.  Fox  as  surviving  partner  of  Fox  Ss 
Co.  and  L  Wlllard  Fox,  andf or  a  decree  Bfralnat 
Samuel  H.  Fox  as  Iha  Borviving  partner  of  Fox 
A  Co.,  for  the  amount  that  may  be  due  from 
him  as  each  sarvlvfng  partner  U>  1.  WiUard 
Fox,  and  also  for  ■  decree  agmnst  Ealc  W. 
Goodwin,  requlilnK  hv  and  ner  husband  to 
reconvey  the  Lsto  aoricb  farm,  and  for  a  de- 
cree agunst  Saiah  B.  B.  Smith  requbinK  hA 
andher  hoaband  to  reconvey  the  La  Salle  Street 
lot,  and  tiiat,  if  it  dull  mpear  that  there  la  any 
mm  doe  from  L  Wniatd  Fox  to  Samuel  H.  Fox 
as  nirylTlng  partner  of  Fox  ft  Co.,  orloEate 
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W.  Qoodwln,  a  decree  be  entered  nqnlring  a 
reconveyance  of  such  real  estate  on  the  pay- 
meot  (» the  amouals  found  to  be  doe  from  I, 
Willaid  Fox;  and  fmr  goaenl  nUttL 

On  the  90th  of  Deonnber,  1880,  Eal«  W. 
Ooodwin  and  her  hnaband  aanrered  the  eross 
blU.  Tbdr  anawer  oontahii  tbe  material  avar- 
menU  foood  In  the  original  UQ  and  tbeaoieadeA 
UDs,  and  In  addlUon  aUsgea,  that  the  defeod- 
anla  In  the  croas  nilt  were  not  partlat  to  the 
agfMoieDt  of  Febmaiy  90, 1869, « to  the  traaa- 
actions  out  ot  wliicb  the  same  onMsi  that  It  Is 
incompetent  lot  L  WUlaid  Fox  to  now  rither 
a  want  of  oonsldeiatlon  or  a  failure  ot  tbe 
ooodderatltm  upon  wbldi  inch  i^reement  waa 
fonnded;  that,  aa  I.  WOlaid  Fox  wholly  Called 
to  comply  with  the  terms  of  auch  agreement, 
bjr  malring  payment  within  the  alx  months 
therdn  limited,  and  the  property  was  thereaftar 
conveyed  to  Henry  W.  Fox  in  oonsideratloa  ot 
his  iotereit  In  tbe  asaeta  of  Fox  A  Co.,  andtha 
same  was  thereafter  devised  to  Eate  W.  Good- 
win, L  WlUard  Fox  Is  eatopped  from  denying 
that  tbe  $70,000  ladted  in  Uw  agreement  was 
due  St  iu  date:  that  when  L  WiUard  Fox  m- 
tlied  from  hla  partnerahlp  with  Samuel  H.  Fox, 
In  August,  18S7,  he  left  the  ooooetn  largely  in 


firm  advanced  mooey  to  L  WiUard  Fox,  undl 
April,  1803,  when  the  old  matters  were  settled 
up,  and  L  WiUard  Fox  acknowledged  In  wiU- 
hig  an  Indebledneas  to  Fox  &  Co.  of  95,081.89, 
on  his  personal  account,  besides  between  |7,000  [OlS] 
and  98.000,  which  that  firm  had  then  advaooed 
or  were  to  advance  to  him,  on  security  to  be 
g^ven  on  the  Lake  Zurich  farm;  that  the  glaai 
shipped  to  I.  Wlllard  Fox  by  Fox  A  Ool,  hi 
18ra,  and  for  several  yeata  afterward,  waa  sold 
to  him,  and  waa  not  abipped  to  blm  on  com- 
mbaloB;  that  hi  1869,  L  WDlaid  Fox  was  In- 
debted to  Fox  A  Co.  In  neariy  flOO.OOO  for 
'Itias  sold  to  him  bv  them,  from  1660  to  1889; 
.nat  there  waa  no  dispute  about  tbe  amonntdue 
to  Fox  A  Co.  by  L  Willard  Vox,  which  was 
stated  at  $70,000  hi  tbe  agreement  of  Febmary 
20, 1869;  that,  hi  fact,  PO.OOO  more  waa  due 
from  him  to  them  at  that  time,  but  which  wbm 
riven  up  to  him;  that  he  did  not  then  dispute 
the  amount  due  Fox  &  Co.,  and  was  not 
coerced  into  maklDK  the  deeds  and  agree- 
ment; that  Samuel  H.  Fox  did  not  give  at  the 
time  the  reasons  for  making  them  alleged  in 
the  cross  bill;  that  the  account*  of  Fox  a  Ca 
were  examined,  and  the  amount  agreed  upon, 
and  the  deeds  and  agreement  made,  and  rii 
months  allowed  for  L  Willard  Pox  to  redeem, 
because  be  represented  that  he  could  do  tbenco- 
forth  a  prosperous  budnees  by  regaining  bis 
stuck  and  alore;  that,  between  January  ami 
December,  1860.  Fox  &  Co.  shipped  to  him 
more  than  912,000  worth  of  glass;  that  It  waa 
amicably  agreed.  Id  December,  1860,  that  (he 
buMnees  should  be  dosed;  that  950,000  was  not 
received  from  the  sale  of  the  aiodc  of  L  Wlllanl 
Fox,  between  January  and  December,  186&, 
and  whatever  sum  waa  ncelvad  was  recdved 
and  used  by  him;  that  the  atocA  of  goods  waa 
turned  over  to  and  taken  poaaesslon  of  by  Fox 
&  Co.,  fa)  December,  1869,  and  not  before;  that 
the  best  waa  done  with  It  that  could  bedone,  and 
they  realised  from  H  only  937,848.07,  which 
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lud  been  fully  acconntod  for  by  claa  furntsbod 
to  and  debU  pftld  for  L  WiUud  Fox  by  Fox 
&  Co.  between  Jaautirv  end  December,  1869; 
that  fDcb  trueaciion  duoot  materially  rednoe 
the  amoant  dne  on  the  agreeomt;  tfaat  when 
the  store  w«a  floaOy  oloara  no  part  of  the  glaoa 
was  retomed  to  Fox  A  Oo.,  bnt  the  wbote  we* 
iold  and  tba  toUd  amount  reoeived  ia  included 
in  the  sum  before  nuned;  that  L  Willaid  Fox 
la  not  entitled  to  be  credited  wtlb  any  toon 
money  than  the  credit  be  baa  already  reoelTed: 
that  Sarab  £.  R.  Smith  paid  full  value  for  tbe 
[•!•]  U  Salle  Street  lot,  and  la  entitled  to  be  pro- 
tected as  a  £onajtil«  purcbaser  for  value  without 
notice;  that,  na  Kate  W.  Ooodwln  bas  offered, 
br  her  amended  bill,  to  allow  to  L  Wlllard 
fox,  npon  her  claim  against  him,  tbe  RmouDt 
ibe  lecdved  from  the  sale  of  tbe  lot,  the  Utle 


Oo  tbe  asd  of  December,  1880,  a  replication 
was  filed  to  tbe  anawer  to  the  amended  MIL 

On  the  tbird  of  Jannair,  1881,  Sarab  S.  K. 
Smith  and  ber  husband  nied  their  answer  to 
the  cross  bill,  aTorrlsg  that  Sarab  E.  R.  Smltb 
took  tbe  couveyance  of  tbe  La  Salle  Street  lot, 
on  ber  purchase  of  it  from  Kate  W.  Goodwin 
and  ber  husband,  without  anv  no^(»  of  any 
rixbtt  or  eqi^tles  of  tbe  plalnUfb  in  the  croas 
bSl,  and  pdd  therefnr  9e,SSB  fai  caab,  wUob 
was  Its  reaacnable  nine,  uid  paid  ft  bobrethe 
croaa  Mil  was  filed,  and  before  any  sotioe  tlut 
anyone  else  than  Eale  W.  Ooodwlo  claimed 
any  toteiest  tn  It;  that  the  title  to  the  lot  was 
In  no  way  iDTolved  In  tbe  pleadings  in  the  cause 
at  the  time  of  sncb  purchase,  DOr  was  the  agree- 
ment of  FebruaiT  20,  1860,  tet  forth  in  the 
ctoaa  Wi,  nor  dia  she  or  ber  bnaband  hare  any 
noHoe  thereof;  and  that  they  cannot  be  com- 
pelled to  reconv^  the  lot,  nor  can  they  be  fai 
any  manner  offei^  I7  tbe  state  <d  ocoouDli  be- 
tween I.  Willard  Foi  and  Fox  A  Oo. 

Reirikadona  to  tbe  two  answen  to  the  croas 
bill  were  filed  on  tbe  Otb  of  January,  1881. 

On  tbe  Tth  of  Jaouan,  1881,  an  rader  was 
made  in  tbe  oririnal  ano  cross  snils,  referring 
the  cause  to  Ur.  Henry  W.  Bishop,  as  a  master, 
to  take  evidence  and  to  nuke  ana  itale  an  ao- 
count  between  Fox  A  Oo.  and  L  WlUard  Fox, 
and  to  Riport  the  same,  with  bis  findings,  to  tbe 


Dnder  this  order  of  reference,  tbe 
'  ■   -  -  --■  May,    " 

July,  1881,  a  tbbd  d^odtlon  if  Robert  B. 


took  proofs  In  E^bruaiy,  1 


,  — B  master 

.,  Mar,  1881,  Ad 

ja  Tf  Robert  B. 

Herrltt  being  taken  in  Hay,  1881,  and  a  fourth 
deposition  of  L  Willard  Fbx  in  July,  1881 . 


"  Tbb  proceeding  is  brought  for  tbe  fore- 
oeuni  of  a  mortgage  executed  I7  I.  Willard 
Fox  upon  certain  rnu^ostate  known  as  tbe  Lake 


Zoricb  farm,  in  the  Oonn^  of  I^ke  and  State 
Of  Illinois,  and  lot  two  (a).  In  block  twenty 
(80),  in  Bnsbnell'a  Addition  to  Oblcago,  wMcn 
was  given  for  the  purpose  of  secnring  tbe  pH- 
mtnt  (tf  nuns  of  moneys  tbodn  mentioned, 
which,  it  la  alleged  had  become  due  tbe  firm 
of  Samud  H.Fox  AOaas  IharMultof  certain 
bnsbMBs  relatloni  between   ihem  extending 

is»  r.  s. 


"The  answer  of  the  defendant  admita  the 
ezeootion  of  tbe  mortgage  and  the  agreemeni 
supplemental  to  it,  but  undertokos  to  ezplaio 
tbe  drcnmstances  under  wbicb  they  wera 
made,  and  deolM  that  at  the  time  of  their  exe- 
cution any  such  sum  as  is  therelt  claimed  was 
due  and  owlnc  from  bim,  and  that,  by  reason 
of  what  bas  since  occurred,  anv  sndt  Indebt- 
edness wbaterer  exists  against  nlm,  and  avers 
that,  upon  a  proper  settlement  d  account,tbara 
wUl  be  shown  to  be  a  balance  In  his  favor. 

"  It  Is  for  the  purpose  of  examining  and 
itadng  this  account  that  a  nfeience  woa  madft 
to  me  by  tbe  court. 

"  It  ia  not  necessary  for  me  (o  review  the 
earlier  relations  between  tbe  partlea,  culminat- 
ing in  tbe  aatablUbment  of  tbe  aeparatebusinesa 
of^I.  Willard  Fox  in  Ohicago,  or  to  examloe 
thdr  accounts  prior  to  tbdr  attempted  adjust- 
ment In  Febrna^,  18W,  showing  tbe  eum  of 


of  sixty-eight  thousand  two  hundred  and  sev- 
enty-seven and  fifty-eight  hundredths  dollars 
due  upon  tbe  ^lasa  account. 

"Tbese  debit  sums  ate  conceded  to  be  cor- 
rect, as  well  as  tbepayment  by  Fox  ft  Co.  to 
the  credltora  of  L  WlUard  Fox  of  tbe  nm  of 
ten  Uiousand  nine  hundred  and  seventy-one 
dOllais  and  thirty  cents,  making  at  Uiat  date  a 
total  sum  of  elgbty-one  thousand  one  hundred 
and  seventy-two  and  forty-one  bundiedthsdol- 
loie  («81,1TO.41)  due  from  I.  Willaid  Fox  to 
Fox  &  Co. 

"  This  woa  the  state  of  the  account  in  Feb> 
ruaiy,  1860,  when  L  Willard  Fox  became  em- 
benaased  in  badness.    The  First  National 


t  him,  levied  upon  his  stock 


Ing  in  tbe  settlement  by  them  of  all  the  claims 
against  him,  except  thefr  own,  at  a  compromise 
rate,  and  tbe  basuteaa  was  leanmed,  witb  Ethan 
Allen  Fox,  the  unde  of  the  defendant,  and  L 
Willard  Vo^  In  charge.  After  the  settlement 
made  witb  tbe  crediton  of  L  Willard  Fox,  and 
the  raetorstlcm  of  the  pfoperljr  from  the  seizure 
at  tbe  Fliat  Notional  Bank,  and  the  resumption 
of  tbe  budnew,  and  between  March  23  and 
November  0,  1800,  additional  shipments  of 
glaae  were  made,  amounting  In  tbe  aggregate 
to  the  Rim  of  twelve  thousand  nine  bundrGtl 
and  nlne^-nine  dollara  and  aiz^-three  cents 
(tia,9B9.M);  and  it  to  lostoted  that  these  con- 
^^menls  were  elao  made  to  L  Willaid  Fox, 
and  that  this  amount  ahould  be  added  aa  a 
further  indebtedness  against  him. 

"  Upon  the  other  band.  It  la  contended  that 
in  February,  1860,  and  before  the  receipt  of 
these  sbipments,  ail  tbe  boaloeas  and  property 
was  turned  over  to  Fox  A  Co.,  and  I.  WtUatn 
Fox  and  Ethan  Allen  Fox  pboed  in  lla  manage- 
ment, under  the  direction  of  Fox  &  Go.  and 
their  coBtroL  Samuel  H.  Fox  swears  that  these 
shlpmenla  were  made  to  L  WQIard  Fox  and 
foiined  port  of  hb  stock,  the  remnant  of  which 
wostunedoverlo  him  In  December f(dh>w1ug. 
at  which  time  he  Inrista  that  the  final  adjust- 
ment waamade,  while  Ethan  Allen  Fox  and  L 
811 
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L  WIllatdFozandnotpurcbased 

by  him;  and  I  can  find  no  eotriea  In  tha  book! 
of  Fox  &  Co.  abowlng  that  Qiaj  w«re  era 
charged  to  him,  but  tber  do  altow  tli^  mre 
conngDed  to  Samuel  H.  Fox. 

"  A.  St  Jobn  Campbell  and  Robert  B.  Mer- 
ritt,  book  keepers  and  clerks  at  and  after  the 
change  of  possesrioo,  enear  that  it  occurred  Id 
Feliniar;,  Samuel  H.  Foz  osauminK  general 
L'ltarge  and  conduct  of  the  bualneaa  from  that 
lime;  and  there  1b  no  teBtimonj  contradicting 
it  except  that  of  Samuel  H,  Foz  himself,  who 
Hwears  thai  the  change  did  not  take  place  until 
December  followtng. 

"The  fact  that  an  inventory  was  made  of 
[819]  ii,Q  stock  in  Jaauorj  preceding,  and  that  none 
vios  mode  afterwards,  seems  to  me  to  be  a 
''  Bttoog  circumstance  teoding  to  show,  In  con- 

nection (vitb  the  conduct  of  the  parties  and  the 
testimony  ot  Ethan  Allen  Foz  and  Merritt, 
that  it  was  in  February  and  not  in  December 
iliai  the  property  was  turned  over, 

"lean  Hud  nothing  in  the  record,  outddeot 
the  tcfitimony  of  Samuel  H.  Fox,  to  justify 
any  other  coocluaion;  and  I  therefore  disallow 
that  item  of  complainant's  claim  leaving  due 
from  I,  Willard  Foi  at  this  dal&— February  1, 
1809 — the  sum  of  eighty -one  thousand  one  hun- 
dred and  seventy-two  and  forty-one  hun- 
dredths dollars  (tHl.lT2.41),  subject  to  such 
deductions  as  shall  hereafter  appear  aa  propra 
10  be  made. 

"In  this  amount  Is  included  the  sum  of 
seven  thousand  seven  hundred  and  eighty  dol- 
lars and  eighty  cents  (97,780.80)  interest,  which 
it  is  claimed  waa  erroneously  charged,  and 
which  I  deduct  from  the  amount  stated,  for 
the  reason  that  tiie  teetlmoey  does  not,  in  my 
estimotion,  justify  Its  allowance.  It  does  not 
oppear  that  there  was  any  arrangement  by 
wliicb  Interest  was  to  he  charged;  and  the  four 
entries  of  interest  which  appearupon  the  books 
of  Foz  &  Co.  are  shown  to  have  bceo  made 
after  the  occounts  were  closed,  and  do  not  har- 
monize with  the  statements  of  S.  H.  Foz  in 
respect  to  this  matter. 

■>Th( 


ge* 

uion^  not  appearing  to  me  to  have  been 
strictly  of  a  commission  chaiacler,  seemed  to 
partake  KMnewbotof  tbat  nature,— Fox  ■&  Co. 
oil  along  making  uw  of  I.  Willard  Fox  to  dis- 
pose of  Ibe  goods  sent  hlm.wlthout  such  regard 
lo  the  ordera  sent  them  h  would  prevail  with 
pemong  dealing  together  jnder  different  cir- 
cumstances and  relieved  of  their  peculiar  relo- 
liona. 

"  Thiotieftoat  all  this  time,  also,  the  buriness 
of  I.  Willard  Foz  seemed  to  be  Umlled  to  the 
supplytumisbedbim from Uilafirm: and  lean 
refer  lo  but  one  or  two  instances  where  he  re- 
sorted to  other  sources  to  enable  Um  to  meet 
the  demaods  of  bis  trade. 

"  During  the  entire  period  of  this  account  I 
^      And  no  evidence  of  any  settlements  having 
l**0]      been  made  or  anything  done  between  the  par- 
ties out  ot  which  any  claim  for  interest  could 
have  arisen;  and  It  does  appear  to  me  that, 
8U 


In  view  of  the  bet  of  L  WlUaid  Fox  hav- 
ing been  limited.  In  tho  supply  sent  him  bj 
Foz  J^  Co.,  to  such  Und  and  slses  of  ghua  as 
they  choae  from  Ume  to  thoetoihip.Ttoonld 
not  have  been  ezpected  of  him  to  pay  Intereot 
upon  the  necessary  delay  and  VBzatlon  to  which 
he  la  shown  to  have  been  sublected  In  dlspoBlng 
of  gDod§  selected  to  suit  the  oonvenlenoe  of 


show  that  tUi  was  expected  of  him. 

"In  addition  to  this  credit  I  have  allowed 
one  of  10  per  cent  for  breakage  of  glass,  and 
for  stained  glass,  and  cutting  down  gtnss  into 
smaller  sizes.  While  the  testmiony  very  clearly 
establishes  an  allowance  In  favor  of  this  item, 
the  witnesses  are  not  nnlted  npoo  the  amount 
proper  to  be  deducted  tmder  thb  head.  It  Is, 
nowever,  clear  to  me  that  the  consEgnon  having 
sent  glass  to  the  defendant  all  along  without 
reference  to  the  Idud  ordered,  making  it  necea* 
sary  for  him  to  constantly  cut  down  to  suit  his 
trade.BCredlt  should  be  made  to  this  extent  In  his 
favor,  and  this  Is  the  smallest  amount  justified 
by  the  evidence.  Upon  this  Item  of  account 
a  credit  of  seven  himdred  and  fifty-flve  dollars 
and  dghty-two  cents  (t'"^.^}  appears  upon 
the  books  of  Fox  &  Co.  to  have  been  made, 
leaving  the  sum  of  eighty-four  hundred  and 
forty-Uiree  dollars  and  thirty  cento  rtS,448.80) 
to  be  deducted  from  the  amount  already  re- 
ported. 

"In  addition  to  this  an  allowance  should  be 
made  for  the  proper^  turned  over  to  Fox  & 
Co.  by  I.  Willard  Fox  when  the  latter  Is  shown 
to  have  entered  Into  possession  of  the  store, 
with  Ethan  Allen  Fox  and  L  Willard  Foz  hi 

"This  property  consUled  ot  glass,  evidence* 


together  with  whs 


'Samud  H.  Fox  conducted  the  negotiations 
for  Fox  £  Co.,  and  says  that  it  waa  a 'mutual' 
arrangement  between  the  parties,  and  there  Is 
no  evidence  tending  lo  show  that  It  was  not 
one  entirely  satisfactory.  No  inventory,  how- 
ever, waa  then  taken  of  the  goods  and  no  ap- 
praisement of  the  bills  receivable. 

"Tbe  foot  tbat  none  waa  roads  Inclines  me 
to  believe  that  tbe  one  taken  In  January  pre- 
vious was  relied  upon  as  all  that  was  necessary 
lea  this  purpose,  and  the  testimony  of  the  wit- 
nepes  in  chai^  of  tbe  store  at  that  time,  and 
by  whom  (be  only  Inventory  was  taken,  tends 
to  establish  that  as  the  bods  upon  which  tha 
parties  most  have  procMded.  It  is  hardly  poa- 
sible  tbat  L  Willard  Foz,  having  at  last  been 


have  finally  snirendered  this  large  amount  ot 
goods  and  securities  to  be  credited  In  return  for 
whatever  It  might  bring  In  other  hands. 

"There  is  nothing  in  the  testimony  of  Samuel 
H.  Fox  to  show  the  value  of  this  property,  and 
all  the  icformallon  which  we  have  upon  this 
point  is  tbe  testimony  of  the  defendant  him- 
sdf,  supported  by  the  evidence  of  Ethan  Allen 
Pox,  Kobert  B.  Merritt,  the  book  keeper,  A. 
St.  John  Campbell,  and  other  witnesses  having 
relations  lo  the  business,  and  lo  a  greater  or 
less  extent  of  the  same  Import. 

1»  V.S. 


GooDinx  T.  Fox. 


"AH  ot  Umm  witneweA  concur  Id  Oxfng  the 
wnoimt  of  thelDTenUiryof  goods  sod  Kccoonts 
•1  between  Axtj  uid  serentj  thooBuid  dollari, 
no  one  of  tbem  placing  it  ten  than  the  former 
ram,  ftnd  it  Is  shown  that  the  Bcoounis  were  all 
collectible. 

"ThedlTlsloD  made  by  thewitnenes.  taking 


'lUjPj    aUU      lllB     JlUUlLbl.      iUUll^OKC,       Lt¥  I^UI  bjf  ^UID 

indred  and  one  and  Biztj-one  nundietha  dol- 
lars (t3, 101. 61). 

"u  this  Uetunony  is  to  be  relied  upon,  and 
■ssmninK  that  the  stock  was  taken  posseasion 
ot,  as  all  the  defendant's  witneasea  agree  Id 
■taltng,  on  the  first  day  of  February,  1869, 
then,  in  the  abeence  of  other  prepooderating 
evidence,  these  flrures  must  be  adopted  in  ee- 
tima^g  these  credits,  except  In  the  single  item 
of  paints  and  oils,  where  t  (bink  a  r^uctlon 
from  fifteen  to  twelve  thousand  dollars  should 

"It  is  oonlended  that  the  books  of  L  WUlaid 
Fox  and  the  inTenloiy  made  by  him  would  ex- 
hibit stQl  larger  credits  than  these  even,  and 
their  destruction  by  Are  Is  a  misfortune  which 
must  always  be  felt  in  determining  tha  exact 
relations  between  these  parlies,  but  It  Is  a  for- 
tunate circumstance  that  tbe  wltnessesand  par- 
ties to  these  transactions  still  survire,  funusb- 
1ns,  as  far  as  they  do,  the  information  upon 
which  this  account  must  be  stated. 

"On  tbe  other  hand  there  is  absolutely  no 
testimony  whatever  oCFered  as  to  the  value  of 
the  property  when  It  is  claimed  to  have  been 
turned  over.  Bamuel  H.  Fox  swears  that  Ite 
had  no  knowledge  whatever  as  to  it,  and  the 
only  information  coming  from  tlte  complainant 
apon  this  aubject  is  denved  from  tbe  account 
npon  the  books  of  Fox  A  Co.,  with  I.  Willard 
Fox,  sbowiDg  that  from  the  stock,  fixtures, 
and  notes  and  accounla  there  was  realized  the 
gross  sum  of  twen^-seven  tbousacd  three 
hundred  sod  for^-tbree  and  no  hundredths 

"^  examination  of  this  account,  however, 
■hows  that  it  is  but  a  partial  one,  and  doee  not 
fully  account  for  all  that  was  tnmed  over  to 
Fox  &  Co.,  and  is  essentially  wanting  In  tbe 
■pedflc  Information  to  which  the  defendant 
would  be  eotUled  if  be  was  bound  by  socb  In- 
dependent disposition  of  the  property  as  Fox 
A  Go.  cboae  to  make  of  It. 

"It  is  contended  upon  tbe  part  of  tiU  __ 
fendant  that  he  is  not  so  bound,  and  that  tbe 
complainant  must  acco'int  tor  all  the  propoty 
he  received,  at  tbe  prices  which  tbey  wan  then 
shown  to  be  wonb. 

"It  seeniB  to  me  that  this  is  peculiarly  ai 
where  that  rule  should  be  applied,  and  the 
careless  and  Incomplete  manner  In  which  tbe 
accounts  were  kept  by  Fox  Ss  Co.,  after  tbeir 
receipt  of  the  property,  renders  such  applica- 
tion absolutely  necessary  In  atalliig  this  accounL 
I  can  see  no  other  course  left  to  adopt,  and 
have  therefore  credited  the  defandaot  with 
.  those  five  items  modified  In  the  way  stated, 
I  wbicb  leaves  a  bnlance  due  tbe  complainant  of 
four  thousand  three  hundred  and  forty-six 
139  U.  S. 


To  due  on  peraonal  account.... 
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plalnaat' .*!!.  "f.?!?!'.'  >4J4e  TO 

"I  further  find,  from  the  evidence,  that,  on 
the  5Ui  day  of  November,  A.  D.  1875,  Henry 
W.  Fox,  bis  wife  Joining,  executed  a  mortgage 
upon  the  082  acres  of  the  land  included  in  tbe 


mortgage 
ceeding,  a 


to  secure  tin  payment  to  one  Loring  Honroe, 
of  tbe  Stale  of  New  York,  in  six  years,  with 
Interest  seml'^nnually,  and  at  the  rate  of  7  per 


cent,  and  which  is  a  subsisting  lleo  upon  said 

iperty. 

'It  is  agreed  between  the  counsel  that  the 
full  amount  of  said  loan  Is  due  from  Henry  W.      (WMJ 
Fox,  with  interest  from  the  Qtb  day  of  Hay 
'"*;,  leaving  due  at  this  date,  as  a  charge  upon 

1  properly,  the  sum  of  twelve  thousand  dol- 
lars for  the  principal,  and  four  hundred  and 
.nine  dollars  for  Interest  IbereoD,  or  a 

_  Bum  of  twelve  thousand  four  hundred  and 
sixty-nine  doltars  (tl3,469)." 

That  report  was  made  in  the  original  suit. 

Od  tbe  2Ist  of  December,  1881,  the  plalntllt 
in  tbe  original  suit  filed  the  following  excnp- 
tions  to  the  report  of  tbe  master: 

"Fint  taeepUon.  For  that  the  said  master 
refused  to  suppreas  the  depositions  of  the  de- 
fendants, I,  WUlard  Fox  and  Eleanor  Fox,  but, 
on  tbe  owtrary,  treated  their  testimony  sa 
campel«nt  and  relied  upon  it  In  making  his 
flndmgs  in  this  case, 

"Seecmd  txe^lion.  For  that  the  s^  master 
refused  to  allow  In  favor  of  oomplainant,  and 
agitinst  L  Willaid  Fox,  the  sum  of  tlS,999.6S, 
being  the  amount  of  glass  shipped  by  Fox  A 
Co.  to  L  Willard  Fox,  and  received  by  bim, 
between  March  96  and  November  S,  1869. 

"jTWnf  etetpHon.  For  that  the  said  master 
improperly  disallowed  the  sum  of  (7,780.80  In 
interest  wbicb  bad  accrued  before  February, 
1800,  and  failed  to  allow  to  complainant  any 
InlereM  since  that  time. 

"Fourth  exception.  For  that  the  said  master 
dlsraguded  the  contemponry  documentary 
writings  and  agreements  made  by  tbe  parties, 
and  tbe  oral  teatimony  confirmatory  thereof, 
and  upon  tbe  mere  opinions  of  wltnesws  im- 
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pnnwrly  •Uowed  to  defeDdsut,  L  WUlanl  Fox, 
onolt  for  the  f oHowIdk  udouqU,  U>  wit: 

"a.)  Tho  nmi  of  13,448.80,  damaM  bom 
breHkam,  italoed  gUsa.  uid  cutting  down,  »- 
timated  at  10  per  oentum. 

"(9.)  The  Him  of  $16,000  for  notei  ihown  to 
bavo  been  collectible. 

"(S.)  Thesam(,ftl2,000forpBinta,oils,etc, 
turned  over  <o  Fox  A  Co. 

"(4.)  The  gum  ot  $1,SOO  for  fixtures  sold. 

"(B.)  The  mm  of  tli.lOl.Sl  for  the  Henitt 
moitaagRi 

"(«■)  £'or  $80,000  for  glass  returned  at  the 
date  of  settlement. 

"Fifth  exception.  For  that  ibe  said  master, 
whfle  cbargmg  the  flrm  of  Fox  &  Co  with  the 
whole  value  of  the  stock  in  the  store  of  L  Wll- 
lard  Fox,  makes  no  allowatice  of  any  part  of 
the  sum  of  $28,870.99.  boins  the  amount  of 
the  account  of  Fox  Sc  Oo.  a^ost  L  Willard 
Fox  between  February  and  December,  A.  D. 
1860." 

On  the  third  of  Janoair,  1884,  the  cauae  was 
beard  oD  such  exceptions,  and  on  the  pleadings 
and  proofa.  Before  any  decision  was  made, 
and  on  the  0th  of  June,  1B84,  the  cause  was  re- 
ferred to  the  same  master,  to  take  proof  and 
ascertain  and  report  "  the  present  value  of  the 
La  Balle  Street  lot,"  and  also  to  take  erldence 
as  to  the  amount  due  on  the  mortgam  for 

i  13,000,  executed  by  Henry  W.  Fox  to  Lorlng 
[ooroe. 

Id  June,  1884,  the  master  look  tettimoi^  as 
to  the  matters  so  referred  to  him,  and  on  the 
lllh  of  July,  1884,  he  tiled  his  report,  finding 
the  then  valne  of  the  La  Batle  Btreet  lot  to  be 
$8S0  per  front  foot,  and  tbe  value  of  the  entire 
prop«^y,  of  fifty  feet  front,  to  be  $13,000.  The 
report  says: 

"The  tesdmtmy  of  the  wltneraes  upon  this 
point  varies  from  $235  to  $800  per  foot.  The 
average  value  as  eetahlisbeo  by  the  defendants' 
witnesses  would  be  $286  per  foot,  and  the 
average  value  at  esiablished  by  all  the  wit- 
neases  would  be  $380  per  foot;  but  in  eeltmsting 
this  value  I  have  taken  more  into  couslderatltai 
the  opinions  of  witnesses  who  have  shown  a 
larger  familiarly  with  this  propertv  and  that 
adjacent  to  it,  and  whose  dealing!  m  connec- 
tion with  the  property  have  bees  more  exten- 
sive and  of  a  more  recent  date;  and  as  a  result 
of  this  I  have  come  to  the  conclnsion  itated.' 

Tbe  report  also  found  that  thoe  was  due, 
June  9, 18S4,  on  tbe  mortgage  of  Hay  B,  1881, 
executed  by  Beniy  W.  Fox  and  bts  wife  tc 
Lorlng  Monroe,  on  the  Lake  Zurich  farm, 
$15,060,  being  for  principal  $12,000,  t^  for 
Inlereet  $8,069. 


Tfood,  her  solicitor,  and  excepts  to  the  finding 
of  the  said  master  thai  the  add  La  Salle  StreM 
lot  ts  of  the  value  of  $12,000,  and  for  cause  of 
exmlion  showeth  that  tbe  nid  finding  ta 
wboUy  InsnlOcIent  upon  which  to  found  «  de- 
cree for  the  leaMHii: 

"  (1.)  That  the  agreement  betweeo  the  de- 
fendant, L  Willard  Fttx,  and  Fox  A  Oo.,  of 
February,  1869,  and  the  deed  of  this  lot  made 
by  tbe  ftvmet  la  piuauance  thereof,  wen  abio- 
81« 


lute  and  nncondltlonal,and  no  right  ot  redemi^ 


ly  admitted  that  he  owed  at  tbe  time  of  said 
agreement  the  flltn  of  seventy  tboosand  doUan, 
at  the  court  has  (ouod,  the  lot  was  folly  paid 
for  at  that  time,  and  to  charge  the  complainant 
with  the  present  value  of  tiie  lot  Is  to  caom 
her  to  lose  the  Interest  on  its  value  from  that 
time  to  the  preeent,  at  well  as  all  taxes  that  she 
has  paid. 

"Beeend  ecettption.  Tat  that  the  master 
should  have  found  the  value  of  the  lot  in  Feb- 
ruary, I860,  when  the  deed  to  it  was  made,  or 
'  least  in  February,  1676,  when  the  complsio- 
__t  acquired  it,  for  otberwlae,  although  fully 
paid  for,  tbe  com  plain  ant  would  have  theburdeo 
of  carding  the  property,  while  the  defendant, 
I.  WiUanlFox,  would  get  the  whole  benefit  of 

Third  MeeptioH.  For  that  the  said  master 
should  not  bave  found  the  picMot  value  of  the 
lot  without  also  having  found  the  intaeat  oa 
Its  value  slDce  Febrour,  1660,  and  the  taxes 
thereon  alQce  paid  bf  the  comtdainant,  and  de- 
ducted the  same  from  itspreeent  value, 

"  JibiirtA  exeeption.  Vor  that  the  master 
erred  in  finding  tbe  amount  due  upon  the 
Monroe  morigsge,  because  that  mortgage  can- 
not In  any  form  tie  made  a  baris  ot  any  decree 
iteWhitt' -"■ ■•  "    - 


under  tbe  IB 


In  this  case,  end  becanae  it  doe* 


nor  is  the  owners  party  to  this  pro „. 

and  because.  If  paid  by  mis  decree,  Ibe  court 
cacDot  prevent  tbe  owner  tnm  tondtatng  It 
in  any  proper  form,  dues  ha  ia  fai  no  manner 
bound  or  this  decree." 

On  tbe  39tb  of  Jnlv.  1884.  a  dectoe  was 
msde,  mtltled  in  the  onginal  aod  cross  suits 
aod  which  found  as  foUows:  (1)  That  L  Willard 
Fox  k  indebted  to  Kate  W.  Goodwin,  at  the 
legatee  and  devisee  ot  ReoiT  W.   EV>x,   de- 

-    "    •■" •  — ,97I.f 


erased.  In  the  sum  of  $16, 


the  SOth  of  February,  1869,  L  Wfllard  Pox  aj>d 
his  wlf  eoonvned  to^muel  H.Fdl  by  deed,  tbe 
Lake  Zurich  farm  and  the  La  Salle  Btreet  lot; 


1870,  Samuel  H.  Fox  conveyed  the  farm  and 
tbe  lot  to  Henry  W.  Fox,  who  took  the  same 
with  full  knowledge  ot  all  tbe  ri^la  and  equi- 
ties of  I.  Willard  Fox  hi  the  premisea,  and  to 
whom  the  debt  was  at  the  same  time  trans- 
ferred; W  that,  on  the  6th  of  November,  1876, 
Henry  W.  Fox  executed  a  deed  of  trust  or 
mortgage  on  the  Lake  Zurich  farm,  to  secure 
the  pigment  ot  $13,000  which  bad  beeo  bor- 
rowed by  him  from  Loring  Hooroe;  <6)  that 
there  is  now  due  on  that  lou  $18^069:  (7)  thai 
on  the  first  of  June,  1876,  Beniy  W.  Fox  died 
testate,  and  by  hit  will  bequeathed  and  devised 
the  indebtedness  and  the  farm  and  the  lot  to 
hit  wife,  Kate  W.,  who,  alnoe  the  oommencfr 
meot  of  tbe  suit,  luu  married  Obirles  B.  Good- 
win; ®^that  on  the  7tb  ot  ^irll,  IBSl  p880], 
Eate  W.  Ooodwln  and  her  hualuiid  conveyM 
tbe  La  SaQe  Street  lot  to  Sarah  B.  R  Smith, 


than  Eate  W.  Ooodwtai  had;  and  (9)  that  them 
had  been  paid  on  the  La  SaDe  Blnet  lot,  Av 

inu-s. 


>,  Google 


Goodwin  t.  Fu 


aoi-«a 


tam,tMB.S8,ThlohbchArgeabletoLWlllATd 
Fox. 

Tlie  decree  then  provided  ■■  (ollowi:  (1) 
TbaX  I.  Wniord  Fox  ifaonld  psf  Inlo  tlie  reg- 
tatrr  of  the  court,  for  Kale  W,  Goodwin,  by 
tba  am  of  SepUmber,  1881,  tIS.SW.es,  widi 
lutereM  tbereon  U  the  rate  of  S  per  cent  per 
BDOuiD,  provided  Kate  W.  Goodwin,  or  Mme 
one  for  htt,  abonld  procure  the  release  of  the 
premltes  deeojbed  Id  the  deed  of  trust  or  mort- 
* Tethedebtof  Lwlns  Hoiiroe,from 


hU  wife  ahoold  be  barred  and  foredoeed  of  all 


trust  deed  or  mortgage  shotild  not  be  procured 
b*  tlie  fliHt  of  September,  1884,  then  L  Wtllard 
^x  iliontd  par  Into  the  regiMrr  of  the  court, 
for  E&te  W.  Goodwin,  «I,2T7.48,  bv  the  fliM 
of  November,  1B84,  wiUi  Intereat  thereon  at 
the  rate  of  6  per  cent  per  annum,  and  In  de- 


cored  bv  theHonroe  mortgage;  (8)  that  in  case 
either  the  116,686.68  or  Oie  $1,477.08  eboold 
be  paid,  EAte  W.  Goodwin  ana  her  hniband 
should  convey,  cm  or  before  November  1, 1864, 
to  L  WHlard  Fox  "  the  lands  first  hereinbefore 
described,"  subject  to  the  Loriog  [Monroe]  In- 
cumbranoe,  and  Saiali  E.  R.  Bmilb  and  htr 
bosbuid  should  convey  to  I.  WUIard  Fox 
the  La  Salle  Street  lot;  (4)  that,  In  case  of  a 
failure  to  make  each  conveTances  or  either  ot 
them,  the  master  should  make  tbem  on  behalf 
of  B^te  W.  Goodwlo  and  her  husbaad,  aod 
of  Sarah  E.  R  Smith  and  her  husband  re- 
■pecdvely;  (6)  that  Sarah  E.  R,  Smith  mlriit, 
./.. ...  — . . TUlSd 

...  tflper 

cent  from  July  29, 1684,  1^  or  before  October 


pimnent,  Barah  E.  R.  Smith  should  be  decreed 
wiuM  Ibe  lot  thenceforward  discharged  from 
all  equity  of  redemption  of  I.  WlUardTox  and 
aD  penons  olaimine  under  him.  The  decree 
cba^  LWniard  Fox  with  theooite  of  the 
cause. 

On  the  iOfh  d  September,  1884,  at  order 
mts  entered  amendiof  the  decree  liy  Inserdng 
provistoni  (1)  that  the  first  ozceptlon  to  the 
master's  rpport  be  sustained,  so  tor  as  It  relates 
to  Qte  lestimonv  of  Eleanor  Fox,  and  be  over- 
ruled so  far  as  It  relates  to  the  testimony  of  L 
WHlaid  Fox:  (S)  that  the  second  exception  be 
overruled;  0)  that  the  tblrd  exception  be  sus- 
tained; («  Ibat  the  fourth  exct^oD  be  sos- 
tabiedao&raaitrdat(atotheitemof|8,448.S0, 
damuea  for  braakageot  ^ass;  (0)  tbattbe  find- 
Ibk  of  the  master  aa  to  the  rarae  of  the  aha*, 
punts,  <rfla,  aloie,  flstnres,  and  note*  and  ao- 
ooniil^  turned  over  to  Pox  &  Co.  by  I.  WUlaid 
Fox,  be  modlflfd  osd  changed,  so  that  the 
tS*  U.S. 


valueof  tliCRnmcbcQxcd  at  the  sum  of  $60,000, 
Instead  of  900.B01.CO,  as  found  by  the  matter:. 
(S)  that  the  fifth  exception  be  overruled;  and 
(T)  that  the  reports  and  flndlnga  of  thewsster, 
except  ss  so  overruled  or  modified,  be  con- 


aod  lis  children  ss  bis  helra  at  law,  and  a  wltt 
by  which  he  devised  all  his  real  estate  to  hlft 
widow  for  life,  with  remainder  (o  his  chlldivn; 
that,  on  February  86, 1888,  he  and  his  wife  con- 
v^ed  to  Wmiam  C.  Goudy  and  Loale  P.  Ho- 
Didd  the  La  Salle  Btreet  lot;  that  no  release- 
was  iffocured  by  Kate  W.  Goodwin,  or  any- 
one for  her.  of  the  l^ke  Zurich  farm  from  the 
moruage  to  Lorlne  Uooroe;  that  Sarah  E.  R. 
Smltb  had  not  paid  the  tll.SOO  with  interest;, 
that  there  had  been  paid  mto  court,  by  and  be- 
fore November  1, 1W4,  the  |1,477.68,  tar  Kat» 
W.  Goodwin;  that  bD  the  ooels  of  the  eoithad 
been  paid  on  behalf  of  the  estate  at  L  Wmard 
Fcnc;  and  that  deeds  had  not  been  made  by 
Eate  W.  Goodwin  and  her  bosband,  and  by 
Sarah  E.  R  Smith  and  her  hnsband,  as  required 
by  this  decne. 

On  these  facte,  tbe  oonrt,  by  an  «der  madfr 
January  18, 1886,  tubstitaied  the  widow  and 
children  of  L  Wlllard  Fox  as  parties  In  hl» 

ni,  and  ordered  that  the  master  execute  a 
,  on  behalf  of  Eate  W.  Goodwin  and  her 
hust»od,  of  the  Lake  Zurich  farm,  and  also  » 
deed  to  Oondv  and  McBald  of  the  La  Bslle 
Street  lot  Tne  master,  on  the  26lh  ot  Janu- 
ary, 1880,  reported  that  he  bad  executed  those 
deeds  the  deed  of  the  Lake  Zurich  farm  being 
a  deed  to  the  widow  of  I.  Wlllard  Fox  for  her 
life,  and  a  deed  to  bis  children  in  remainder; 
aud  the  court,  by  orders  made  the  same  day. 
approved  end  confirmed  those  deeds.  It  also 
appears  that,  on  the  4th  of  March,  186S,  the 
court  made  an  order  granting  a  writ  of  assist- 
ance  to  put  Qondy  and  McDald  In  poBSessioi) 
of  the  La  Salle  Street  lot. 

On  the  20th  of  June,  1886,  KaM  W.  Goodwin 
and  her  husband,  aod  Baran  B.  R  Smith  and 
ber  husband,  perfected  an  appeal  to  this  court 
from  the  decree  in  the  orlglnHl  salt  and  the 
cross  suit. 

It  Is  assigned  here,  by  the  appellants,  for 
error,  that  toe  circuit  court  erred  In  overruling 
the  first  excepUon  to  the  report  of  the  master, 
of  November  36,  ISSljin  so  for  as  it  relates  to 
the  competency  ot  L  Wlllard  Fox  aa  a  witness; 
tn  overruling  the  second  exception  to  that  re- 
port; in  refusing  to  sustain  the  fourth  exception 
to  that  r^ort,  as  to  the  amount  (d  assets  of  L 
Wlllard  Fox  properly  chargeable  to  Fox  ft  Go. , 
and  In  increasing  the  amount  of  the  same  as 
found  bj  the  msster;  In  failing  and  neglecting 
to  allow  Interest  upon  the  sum  doe  to  the 
plaintiff  h)  the  orlgina]  bflt,  subsequently  to 
Februa^  90, 1860;  in  overrnling  the  first,  sec- 
ond and  third  exceptions  to  the  master'i  report 
of  Jul;  11, 1884,  and  in  confirming  that  re|Kirt; 
in  overruling  the  fonrtb  exception  to  that  re- 
port; and  in  deducting  by  Its  decree  the  smount 
of  the  Honioe  mortgs^  from  the  amount  due 
to  the  plafailUr  in  tbe  original  bill. 

Aa  to  the  exception  that  tbe  master  refused 
to  Bupprees  the  depoeltiooa  of  L  Wlllard  Fox 
and  treated  his  testimony  as  competent, 
and  reUed  npra  It  In  maUng  Us  flndugs.  It 


COIHMI 


SUPRKMB  COUBT  or  THB  UltlTKD  SrATBk 


Dowfaere  appeu*  ty  the  recotd  thM  any  objec- 
tion waa  mule  before  the  master  to  that  teatl- 
atoay,  or  tbat  anj  modoD  was  made  before 
him  to  wppreaa  such  depodltons,  or  tbat  au; 
motion  was  made  before  tbe  court  to  suppreaa 
them;  and,  aa  the  only  ruling  of  the  court  In 
regai^  to  them  wai  that  Uie  first  ezccptioD 
ebould  bo  overraled,  so  far  aa  it  related  to  tlie 
lestimonj  of  L  Wlllard  Foi,  it  may  wry  well 
be  that  the  court  overruled  such  exception  be- 
cause, it  being  on  exception  that  the  mastur  re- 


Courts  of  the  Uail«d  Btatea,  ao  wituees  duill  be 
excluded  in  an;  action  on  account  of  color, 
in  on;  dvU  acoiin  because  he  is  a  partr  to 
interested  in  the  isane  tried:  I^otided,  That 
actions  bror  uainst  executors,  admlnistrato 
or  guardfaua,  m  which  Judgoimt  may  tie  n_ 
dcred  [or  or  ag^nst  them,  neither  party  shall 
be  allowed  to  testify  against  the  other,  as  to  any 
transaction  witb.  or  steiement  by,  tbe  testator, 
in leetate,  or  ward,  unless  called  to  testify  thereto 
by  the  opposite  party,  or  required  to  testify 
thereto  by  the  court.  In  all  other  respecla,  the 
laws  of  the  State  In  which  the  court  is  held 
■ball  be  the  rules  of  decision  as  to  the  compe- 
tency of  witnesses  in  the  Courts  of  the  Untied 
States  in  trials  at  common  law,  and  in  equity 
aud  admiralty."  Thla  section  only  provfiies 
tbat  in  actions  by  or  against  executors,  Id 
which  judRment  may  be  rendered  for  or  against 
them,  neither  party  shall  be  allowed  to  testify 
against  the  other  as  to  any  transaction  with,  or 
einleuient  by,  the  tCKtator,  unless  called  to  tes- 
tify tberelo  by  the  owposite  party,  or  required 
to  testify  thereto  by  the  court.  Subject  to  this 
featrielion,  ilie  section  piovides  that,  in  the 
Courts  of  the  United  Slates,  no  witness  shall 
be  excluded,  in  any  civil  action,  because  he  is 
a  party  to,  or  Interested  In,  the  issue  tried,  I. 
Willnrd  Fox,  allhoui-h  a  party  to,  and  interested 
Id,  the  issues  tried  in  these  siiit^.  eannot  be  ex- 
cluded as  a  witness  on  (hat  account,  unless  the 
case  is  covered  by  tbe  proviso,  Tbe  last  clause 
of  the  section,  which  makes  tbe  taws  of  the 
State  the  rules  of  decision  as  to  the  competency 
of  witnesses  in  tbe  Courts  of  tbeUnlted  States, 
intilals  in  equity,  "inaUotherresp>.cts"  means 
"in  all  other  respecla"  than  those  provided  for 
in  so  much  of  the  tecUon  aa  precedes  the  word 
"  ProtiOect,"  and  does  not  quality  the  clause 
-which  tomu  the  proviso.  Potter  v.  Third  Nat. 
Sani,  Un  U.  S.  168  [H:lll]. 

Jn  tbe  iHeMDt  case,  althoujth  Kate  W.  Good- 
win was  executrix  of  the  will  of  her  deceased 
husband,  Henry  W.  Fox,  she  did  not  ask  for  a 
decree  in  her  favor  as  executrix,  but  ahe  claimed 
an  interest  in  the  E^e  Zurich  farm  and  in  the 
La  Salle  Street  lot  only  as  devisee  of  that  real 
estate  under  her  husband's  will;  and  the  final 
decree  flnda  tbat  L  Willard  Fox  is  indebted  to 
bar,  "  as  the  legatee  and  devisee  "  of  her  hua- 
band,  in  the  sum  of  |10,971.80.  Moreover,  tbe 
tnalerial  transactions  about  which  L  Willard 
Fox  tesHfled,  namely,  thoae  relating  to  the  in- 
strument of  February  30,  1966,  and  what  took 
place  after  that  dat«,  were  transactions  tMtween 

sie 


[eniy  W 

Before  consideriDK  an;  of  the  other  queetiotw     [tit] 
raised  In  the  case,  it  ia  r *-  ■*-* — ' — 


made  between  L  Wiltard  Tox  ar^ 
Fox  &  Co^and  b  dgned  by  Samuel  H.  Fox  in 
behalf  of  Fox  &  Co.  In  It  both  parties  state 
that  I.  Willard  Fox  is  indebted  to  Fox  &  Co. 
in  the  sum  of  (70,000,  "over  and  above  all 
dlscounta  and  tel-offa  of  eveij  name  and  nat- 
ure." It  leaves  uncertain  the  amounts  paid 
or  to  be  paid  by  Fox  &  Co.,  to  cancel  theother 
debts  of  L  Willard  Fox,  but  It  agrees  upon  the 
sum  of  970,000  as  the  then  existing  indebled- 
oesa  of  L  WQIard  Fox  to  Fox  &  Co,  It  goes  on 
to  apeak  of  that  iDdebtedneeBaa"aaid  original 
indebtednea*,"  and  tbe  supptemental  paper 
aigned  by  Bamel  H.  Fox  speaks  of  "  sala  debt 
of  seventy  thousand  dollars."  It  must  be  held 
that  tbe  partiea  to  the  agreement  deliberately 
fixed  npon  that  aum  of  970,000,  because  the 
agreement  stales  that,  In  makbur  It  up,  the  par 
ties  took  Into  coDsIderatlon  "  all  dlsconDls  and 
set-offs  of  every  name  and  nature."  There  is 
no  sufBdent  or  satisfactory  evidence  to  impeach 
the  agreemeDt,  as  respects  I.  Wfllard  Fox,  on 
the  ground  thathis  signature  to  It  was  obtained 

Smud  or  duress  or  without  his  full  knowl- 
se  of  its  provisions  and  coDsent  to  Its  terms. 

There  la  a  great  deal  of  testimony  in  the  ree- 
ord  bearing  np^  tbe  question  of  the  damages 
claimed  by  I.  Willard  Fox  for  tbe  breakage  of 
glaas,  and  for  "stained  "  glass,  and  for  cutting 
down  Elasa  Into  smaller  sizes,  prior  la  February 
SO,  1869.  The  master  allowed  against  Eale  W. 
Goodwin  the  sum  of  (8,448.80  for  such  dam- 
ages, and  also  added  to  the  credit  side  of  the 
account  of  I.  Willard  Fox  97,780.80,  for  inter- 
est which  tie  found  had  been  Improperly  in- 
cluded In  tbe  glaas  account,  aa  a  charge  for  in- 
iprest  accruing  wainst  L  Willard  Fox  prior  to 
Febmaiy  SO,  1800.  Sale  W.  Ooodwin  ex- 
cepted to  the  allowance  to  I.  Willatd  Fox  of 
the  i8,448.80,  and  the  court  sustahied  tbe  ex- 
ception and  excluded  that  item.  She  also 
excepted  lo  the  disallowance  to  beiaelf  of 
the  97.780,80,  and  the  court  sustdned  that  ex- 
ception also.  This  was,  in  eOect,  a  ruling  hj 
the  court  that  the  parties  cotiM  not  go  b^tod 
the  settlement  of  February  SO,  1660,  aa  to  the  feSS] 
170,000.  As  the  heirs  and  represenUtiTee  of 
L  WUlard  Fox  have  not  appealed  tram  the  de- 
cree, the  action  of  tbe  court  in  aostalning  the 
exceptions  as  (■>  those  twv  items  must,  of 
course,  aland.  But  It  la  rendered  Immalertel 
by  the  general  view  we  take  of  the  caaa. 

It  Is  contended  by  the  appellants  that  the 
circuit  court  erred  in  overmfing'  the  second  ex- 
ception to  the  master's  report,  which  was,  that 
tbe  master  refused  to  allow.  In  favor  of  ICate 
W.  Ooodwin  and  against  L  Wfllard  Fox,  the 
aum  of  912,960.68  [912.999.8B].  the  same  betas 
for  the  amount  of  glass  shipped  to  L  Wfthu^ 
Fox  by  Fox  ft  Co,  and  received  by  him,  be- 
tween Harcb  36,  I860,  and  November  S,  186S. 
The  date  of  Uarch  26, 1869,  is  stated  by  the 
master  in  his  report  lo  be  March  28,  1866. 
The  master  disallowed  that  claim  of  Kale  W. 
OoodwlD,  on  tbe  view  tbat.  la  February,  1869. 
U»  C.S. 
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the  btutneaa  and  property  ware  lanit 

Tt>x&  Co.,  and  they  ftftorwuda  inanBg«d  and 
controlled  H;  tbat  tbe  glass  wu  not  charged  by 
Fox  &  Co.  to  L  Willard  Fox  u  sold  to  him; 
hnt  that  tbe  hooka  of  Fox  &  Co.  ahow  that  It 
was  consigned  to  Samuel  H.  Fox. 

There  is  nothing  Inconristant  with  the  agree- 
ment  of  February  20,  1869,  la  the  fact  that  the 
•tock  of  goods  In  Chicago  was  lunied  over  bj 
L  Wlllara  Fox  to  Samuel  H.  Fox,  represeoting 
Fox  &  Co.,  In  Februaiy,  1869,  and  that  Fox 
&  Co.,  from  that  time  untU  December,  1669. 
carried  on  the  busjneas  of  the  store  a,'.  Chicago, 
I.  Wlllard  Fox  reprceentlng  them  In  the  bnal- 
ness  as  their  agent  The  agreemeoi  of  Fet>- 
ruary,  IBOQ,  states  that  I.  Wlllard  Fot  "baa 
■old  and  conveyed"  to  Samuel  H.  Fox  the 
stock  of  (roods  and  the  store  flxturea.  notee, 
books,  and  accounts,  "with  power  forthwith, 
at  such  times  and  In  such  manner"  as  Sam- 
uel H.  Foi  should  decia  beat,  to  sell  and  collect 
and  convert  Into  money,  the  goods,  fiitiires, 
notM,  and  accounts,  and  apply  tbe  proceeds 
to  tbepayment  of  the  Indebtedness  to  Fox  & 
Co,  This  transfer  beine  tben  made,  and  the 
huslnesa  being  afterwards  carried  on  by  Fox  & 
Co.  for  themaelTSs  until  December,  I8fl9,  it 
would  have  been  entirely  loconststeDt  with  this 
anangement  that  Fox  &  Co.  should  sell  to  I. 
Winwd  Fox  the  glass  they  sent  bim  after- 
waids,  prior  to  tbe  final  discontinuance  of  the 
buslDess  in  December,  1860.  The  weight  of 
the  evidence  Is  also  to  the  same  e&ect.  The 
master,  therefore,  on  his  view  of  the  case,  prop- 
erly refused  to  allow  In  favor  of  Kate  W. 
Ooodwin  the  ^12,999.69;  and  tbe  exception  to 
euch  disallowance,  being  the  second  exception 
to  the  master's  report,  waa  properly  overruled 
by  the  ooort  But  as  this  |13,999.69  of  glass 
waa  represented  by  notes  and  accounts  finally 
turned  orer  by  I  Wlllard  Pox  to  Fox  A  Co., 
and  tbe  proceed!  of  which  form  part  of  tbe 
(27.S43.07  credited  to  I.  Wlllard  Fox  In  the 
account  berelnafler  contained.  It  la  proper  to 
put  the  $12,999.69  on  the  debit  side  of  that  ac- 

The  master  disallowed  the  (7.780.80  of  In- 
terest which  accrued  before  February,  1869,  as 
having  been  improperly  included  in  tbe  glass 
account  for  the  reason  tba^  In  his  judgment, 
Om  lesliniODy  did  not  lustily  Its  allowance.  It 
DOt  appeATlDg  that  there  vna  any  arrangement 
by  which  interest  was  to  be  charged,  and  the 
four  taOitt  of  Intereat  which  appeared  npou 
the  bo<d£a  of  Fox  &  Ca  Mag  shown  to  have 
been  made  after  the  accounts  were  closed,  and 
not  harmonizing  with  the  statements  of  8am- 
ael  H.  Fox  In  respect  to  the  matter;  that  the 
budnest  between  I.  wlllard  Fox  and  Fox  &  Co. , 
pritff  to  February  20, 1869,  partook  somewhat 
of  a  commlsrioQ  chatacter;  that  such  '  -'' 


Fox  ft  Co.;  that  during  that  time  no  settle- 
ments were  made,  nor  was  anything  done,  be 
tween  tbe  parties,  out  of  whieb  a  aaim  for  In- 
terest could  have  arisen;  that  the  glass  sent  to 
L  Wlllard  Foi  by  Fox  ft  Co.  waa  limited,  as 
to  kinds  and  sizes,  to  such  as  Fos  ft  Co.  chose 
frmn  Ume  to  time  to  send;  that,  under  such 
cIrcuInstance^  it  could  not  have  been  expected 
that  he  won]d  pay  interest  tor  the  time  occn- 
tS9  V.  S. 


Co.  expected  be  would  pay  Interest  Ai  Kate 
W.  Qoodwin,  by  her  third  exception  (o  the' mas- 
ter's report,  objected  to  his  dlwdlowance  of  the 
(7,780.80  of  inlereet,  and  the  court  ausl^ned 
that  exception  and  allowed  that  Item  of  Inter- 
est to  her,  and  the  hetis  and  representatives  of 
I.  Wlllard  Fox  have  not  appealed  from  the  de- 
cree, the  sustaining  of  toat  exception  must 
stand;  bnt  it  is  made  of  no  importance  by  the  [•••I 
dispodtlon  we  make  generally  of  the  case.  II! 
Interest  were  properly  charKeable  against  I. 
Wilhwd  Fox  on  the  Items  of  his  account  prior 
to  February  20,  1869,  It  must  be  regarded  as 
having  been  Included  hi  the  (70,000. 

The  third  exception  also  objects  that  the 
master  failed  to  allow  to  Eate  W.  Ooodwin 
any  interest  dnce  February,  1869.  The  court 
sustidned  the  tbltd  exception  as  to  that  branch 
of  It  also;  and  It  Is  assigned  here  by  Eate  W. 
Qoodwin  for  error,  that  the  circuit  court  erred 
in  falling  to  allow  such  interest.  Tbe  effect  of 
the  ruliDg  of  the  court,  in  sustaining  the 
third  exception,  was  to  hold  tbat  the  master 
Improperly  failed  to  allow  to  Eate  W.  Oood- 
win any  interest  after  February,  1899,  The 
court,  however.  Id  its  decree  allowed  nothing 
to  her  as  Intereat  for  tbe  time  atter  Februarr, 
1860,  or  on  any  amount,  or  for  any  time.  Tne 
master  says  nothing  in  his  report  about  the 
question  of  Interest  af  terFebruon",  1869.  It  is 
now  contended,  OU  the  part  of  Kate  W.  Qood- 
win, Ibal,  as  the  agreement  ol  February  30, 
1869,  admitted  tbe  sum  of  ^70,000  to  be  due, 
and  it  WHS  B  tic]uidated  demand  at  that  time,  It 
should  draw  interest  eilber  from  that  time  or 
from  the  20tb  of  August,  1869,  the  expiration 
of  tbe  six  monlbs  named  in  tbat  agreement. 

The  Statute  of  Illinois  (§  3,  chap. 74,  Rcvtoed 
Statutesof  Illinois  of  1874),  which  has  been  the 
Law  of  Illinois  since  1845,  provides  as  follows; 
"Creditors  shall  be  allowed  to  receive  at  the 
rate  of  6  per  centum  per  annum,  forall  moneys 
ati«r  they  become  due  on  any  bond,  bill,  prom- 
issory note,  or  other  instrument  of  writing;  on 
money  lent  or  advanced  for  the  use  of  another; 
on  money  due  on  tbe  settlement  of  account 
from  the  day  of  liquidating  accounts  between 
tbe  parties  and  ascertaining  the  balance;  on 
money  received  to  the  use  of  another,  and  re- 
tained without  tbe  owner's  knowledge;  and  on 
money  withheld  by  an  unreasonable  and  vexa- 
tious delay  of  payment." 

We  think  that,  under  this  statute,  Kate  W. 
Goodwin  Is  entitled  to  be  allowed  the  legal  DU- 
nob  rate  of  Interest  from  August  20,  1869,  on 
the  (70,000  named  In  the  agreement  of  that 
date,  and  like  interest,  from  the  proper  dates, 
on  the  amounts  paid  by  Fox  ft  Co.  to  lake  ur>  [MS} 
and  satisfy  tbe  other  Indebtedness  of  I.  Willard 
Fox,  from  the  time]  they  paid  such  several 
amounts,  and  on  the  other  debit  items  In  the 
skeleton  account  hereinafter  set  fortb;andthat 
L  Willard  Fox  is  entiUed  to  be  allowed  like 
iuteresi  from  tbe  proper  dates  on  the  credit 
it«mB  in  that  account. 

It  Is  also  assigned  by  Kate  W.  Goodwin  for 
error,  that  tbe  drcult  court  erred  In  refusing 
to  sustain  her  fourth  exception  to  the  master's 
report  as  to  the  amount  of  assets  of  I.  Willard 
Fox,  properly  chargeable  to  Fox  ft  Co.,  and 
In  Increasing  the  amount  of  the  same  as  found 
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bT  Qua  muter.  Tho  muter  foaod  nch 
tmoont  to  be  $60,601.61,  condstlog  cf  ibe 
item^<df  $15,000  tor  ootes  Bbown  to  hare  been 
ooUeotibl^  $13,000  for  pdata,  oll«,  etc,  tnmed 
OTW  to  E^x  A  Co.,  $1,S00  for  flitarea  lold, 

a  101.61  for  Uw  Merritt  mortgage,  and  $80,- 
for  glen  letnmed  at  the  date  SaettlemenL 
The  coiut,  tn  dlsposlog  of  tlie  fonrth  ezceptloiL 
modified  tbe  fladiog  of  tbe  mBster,  and  fixed 
the  T&lna  of  the  above  named  on  Item^ 
amoontlng  to  $00,601.61,  at  tbe  gnwa  (ttm  of 
$66,000.  ft  arrived  at  the  amount  of  $16,ini.- 
80,  stated  hi  Ila  decree  u  tbe  LadebtedneiB  of 
L  WUIard  Fox  to  Eate  W.  Ooodwla,  bj  the 
following  calculation:  . 

iDdebtednoi  Oxed  br  the  acieemeot  id 

FebnuuT  ai,  isa tnunioo 

Add  tbe  Bmoant  touni  br  tbe  maater  ■■ 

paid  br  Fox  ft  Oo.  £d  tbe  oieditote 

of  I.  wiuamvox io,m» 


Belaooe tum  SO 

1^  tUa  aom  of  $16,071.80  tbe  ooait  added 
the  $066.88  fonnd  br  tbe  master  as  luTlng 
been  ^pM  by  Kate  W.  Qoodwin  for  texee  on 
the  Ln  Salle  Street  lot,  maUog  a  total  of  $16,- 
680.68,  with  which  sum,  and  ioterect  thraeon 
at  ttw  rale  of  6  per  cent  per  annnm  from  the 
date  of  the  decree,  Jnlr  39, 1881.  It  cbargetl  L 
Wltlard  Fox.    The  court  did  not  idiBrge  to  I. 


57,780.80  item  of  interut,  or  Ote  $8,448.80  for 
unagei  for  treaf '    "'"""      "*    '" 

"atalned"  glasa,u><_   .      ._„  __    _  „ 

■mailer  sizes.  The  deUt  Itema  agdnst  L  Wll- 
latd  Fox,  which  the  court  put  at  $80,071.80, 
tbe  muter  bad  put  at  $81,173.41. 

We  think  It  dear  tbat  tbe  drcult  court  erred 
in  riviog  credit  to-L  Willard  Foiforthevalne 
of  Dis  assets  as  having  been  turned  over  to 
Fox  A)  Co.  in  Pehruarr,  1808,  at  the  groes 
lam  of  $66,000.  Tbe  terms  of  the  agreraient 
of  February  SO,  1809,  were  only  that  the  goods, 
wares,  merahandlse,  OxtuKa,  notes,  accounts, 
and  La  E|alle  Street  lot  should  be  sold,  ool- 


iccled,  and  converted  Into  money,  and  the  pro- 
ceeds be  applied  to  the  payment  of  the  $70,- 
000  and  of  tie  amount  which  Fox  &  Co.  had 


paid  I 

hidl._.     

tied  to  be  credited  only  wftb  the  proceeds  of 
tbe  noper^  mentioned  b  tbe  agreement  as 
havug  Men  sold  and  conveyed  to  Samuel  H. 
Fox.  The  budnees  of  tbe  otore  In  Oblcwo, 
after  Febiuaiy  SO,  1660,  muu  be  considered  u 
having  been  carried  on  by,  and  on  behalf  of, 
and  for  the  benefit  at.  Fox  ft  Oo.,  thiou^  L 
WUIard  Fox  u  their  uent,  witb  the  fliocK  of 
goods  turned  over  to  Tot  &  Oo.  at  tbat  date, 
and  the  jtooda  which  thereafter,  and  prior  to 
December,  1809.  they  sent  to  I.  WiUard  Pox 
for  sale  on  their  behalf.  Tbe  credit  by  the 
master  to  L  WUIard  Pox  of  the  $00, 
and  the  credit  by  the  court  to  him  of  til 
000,  both  of  them  proceed  upon  the  erroneoos 
view,  that  the  value  of  tbe  collectible  notes, 
painta,  oils,  etc,  fixtures,  Hetrltt  nfortgage.'and 
^iasi  were  to  be  deducted  as  of  the  dale  of  Feb- 
nuuy  SO,  1800,  the  date  of  the  settlonent,  witli- 
618 


out  regard  to  the  sale  or  collection  of  them,  oi 

their  conversion  into  money,  or  their  proceeds. 

Pox  &  Co.  were  not  chargeable  with  the  valoa 

of  Uie  property  turned  over  in  February,  1869, 

but  its  prowBdH  were  to  be  credited  by  Fox  dt 

Co.  when  tbey  sbould  be  realized,  the  property 

to  be  diflposed  of  at  e:.ch  times  and  in  soctt 

manner  as  Samuel  H.  Fox  should  deem  heeb 

They  did  not  agree  to  take  the  proper^  at  a 

fixed  price.  In  Pehraaiy,  1S69,  or  at  any  other      16S8] 

time,  aside  from  its  proceeds.    Therefore,  all 

the  testimony  u  to  tbe  value  of  the  moperty 

in  February,  1809,  mustbe  rejected.    There  is 

no  evUence  to  skew  that  Pox  &  Oo.  received 

any  proceeds  which  they  did  not  credit. 

Ho  spedflo  error  is  anigned  in  regard  to  tbe 
overruluig  of  tbe  fifth  exception  to  tbe  report. 

It  is  also  assigned  for  error,  that  the  circuit 
court  erred  in  overruling  tbe  fourth  exception 
to  the  report  of  Julv  11,  1684,  and  in  confirm- 
ing that  report.  The  master.  In  his  report  of 
My  11. 1^  found  that  there  was  du^  on  tbe 
Oth  of  June,  1884,  upon  tbe  mortgage  made  by 
Heniy  W.  Fox  and  bis  witetoLoilngHonroe, 
coveting  the  Lake  Zurich  farm,  for  prindpal 
and  interest,  $10,068.  The  decree  of  tbe  court 
was  that  the  $10,636.08  should  be  pdd  by  L 
Willatd  Fox,  provided  Kale  W.  Qoodwin 
dioold  procure  a  release  of  such  mortgage; 
but  1b  case  tbe  release  Bbould  not  be  obtained, 
then  I.  Wniard  Fox  ml^t  oay  tnio  court,  for 
Rate  W.  Qoodwin,  $l,ti7.W,  oelog  the  differ 
eace  between  $16,0S9  and  $18,536.68.  Kate 
W.  Qoodwin  excepted  to  such  report,  u  to  tbf 
finding  of  tbe  amount  due  upon  the  Monroe 
mortnge^  because  tbat  mortgage  could  not.  In 
any  fonn,  be  made  tbe  basis  of  any  decret 
under  the  usnes  In  the  case;  and  because  it  did 
not  appear  who  owned  tbe  mortgage,  nor  was 
its  owner  a  party  to  the  suit;  andbecaoae.  If  it 
were  paid  under  the  decree,  the  court  ooold 
not  prevent  its  owner  ^m  foreclodng  i(.  It 
la  assigned  by  Kate  W.  Goodwin  for  errtwtba) 
the  drculi  court  erred  In  overTuling  such  ex- 
ception, and  in  deducting,  by  Its  decree,  the 
amount  of  the  Monroe  mortgage  from  the 
amount  due  to  Eaie  W.  Qoodwin.  We  think 
tl^  assignment  of  error  is  not  wdl  taken,  and 
that  Ibe  exception  lo  the  report  in  that  partlo- 
nlar  was  properly  overruled. 

It  iH  further  asdgned  for  eaat,  that  the  cfr^ 
cult  court  eired  in  overruling  tbe  first,  second. 
and  third  exceptions  to  the  nuuter'a  report  fllea 
July  11,  1884,  and  In  confirming  that  report 
Tboee  exceptions  relate  to  the  I^  Salle  Street 
kit,  and  to  the  fixing  of  Its  value  at  $18,000,  as 
of  the  Dtb  of  June,  1884. 

We  think  that  the  circuit  court.  In  diarging 
Eate  W.  Goodwin  and  Satab  £.  R  Smith,  [«SS] 
with  $11,000.  u  "Ike  present  casb  valoe"  of 
the  La  utile  Street  IM,  committed  an  error. 
By  tbe  agreement  of  February  90,  1660,  the 
conv^ance  of  the  lot  to  Bamael  H.  Fox,  for  , 

Pox  ft  Co.,  was  absolute  and  unconditional,  ' 

with  no  rlKht  of  redemption  attached  to  It,  and 
It  was  In  the  same  category  with  tbe  pemmal 
property,  and  not  merely  subject  to  a  lien,  aa 
was  the  lAke  Zurich  fvm.  It  was  convtrred 
to  Samuel  H.  Fox,  in  Febmary,  1660,  by  an 
abeolula  deed,  and  ke  and  biswne  conveyed  It 
to  Henry  W.  Fox  on  the  26th  of  September. 
1870,  fra-  $8,000.  Under  the  agreement.  Pox 
ft  Oo.  were  not  bound  to  apply  tbe  value  of 
129  U.S. 
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tlte  lot,  w  tti  pioceedi,  uotQ  h  wu  aold.  By 
Ibe  amenilcieiil  made  to  Ute  bill  Norember 
18, 1880,  EJOe  W.  Goodwin  oOered  to  credit 
to  L  WlUard  Fox  ttie  omouot  for  whloh  ebe 
bftd  sold  tba  lot  Bbe  bad  Mid  it  on  tbe  27tb 
of  AprlL  18S0,  to  Sarah  £.  R.  Smttb,  for 
90.635.  Bat  I.  WlllBrd  Fox  wai  entitled  to  a 
credit,  aa  of  tbe  astb  of  September,  1670,  of 
tbe  {6,000  tor  vblcta  it  wu  ^en  nld  to  Henry 
W.  Fox,  and  wUcb  tbe  erldeoce  tfbowi  wai 
tbe  full  Talue  of  the  lot  M  tbat  time;  and  that 
credit  muBt  be  allowad.  Tb&t  bdne  done,  of 
coorM  Sarah  E.  R  Smltb  will  let^  tbe  lot; 
and  tboi  tbe  tppeil  of  luaaelf  and  ber  bus- 
bKidin  this  case  is  dinxMed  of     Tbe  decree 
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value"  of  the  lot,  and  that.  In  caae  alie  should 
do  w,  she  ahonld  hold  the  lot  free  from  all 
egoi^  of  ndemvtlon  br  I.  Wdlaid  Fox  and 
all  penonacI(dnUDCiiDaerbtm;bnt  that,  other- 
wise, she  and  he>  niaband  sttould  convey  tbe 
lot  to  L  WUlaid  Fox,  or,  on  their  failnre  to  do 
eo,  tbe  maMCT  ihotdd  execute  the  conveyance 
instead.  All  the  provisions  of  the  decree  in 
regud  to  Sarah  B.  K.  Smith  and  ber  boaband 
were  erroneous,  and  her  title  to  the  La  Salle 
Street  lot  muM  be  conflrmed. 

On  tbe  forgoing  views,  we  are  of  opinion 
OM  the  propw  mode  of  atadng  tbe  account 
between  tue  pertlci  b  as  followa: 


rt  with  Fox  *  Oo. 


DabT  tl 


FBteuwry  M,  lib SIOOOO  W 

Qlmm  tumUhed  br  Fox  ftOo.  to  L  WU. 
laid  Fox,  becwe«D  Mamh  O,  IMB, 
■Dd  HoTember  B,  1MB,  and  repro- 


of 


tjalA  the 


iOf  tt 


.^-_^ -o  Fox* 

Oo. 10,000  00 

Amount  paid  tlie  same  bank,  raited ' — 

morwam  BiTCn  on  tbe  La  i 

StreeC  lot 8.000  00 

Amount  nid  bf  Fox  A  Oo.  In  MtUement 


ST  detita  of  L  WlUard  Fox.. 


loimao 

1100,9700 


Amoontot' 
anddcL. 
to  Tint 


of  iwaaeedi  teoetved. 
debited  above  aa  paid 
IntNaUoDalBankoI 


>Boner  on  the  butldliiK 
on  the  Ia  BaUeBtraet  lo£ 
whloh  amount  was  ap- 
plied to  par  off  tbe  mort- 

Baoe,  above  maotlooed.       

onihelot ..  .....    ftjno (I 

Mda  of  thenleof  the  Ia 
Salle  Stniet  lot,  U)  Benr; 

W,  Fox Bjm  00 

aeda  of  aalaa  of  xooda  and 
other  propertT  or  Fox  • 
Co.,  and  oolleoUon  ot 
1  acoounia  tUTD- 

oFoxAOo. Tt;aea 


Balance  due  br  I.  WlOaid  Fox 

to  FoxftOo. IBB.I 

Proper  provtafoo  mtut  be  made  to  cany  out 
our  dNdslon  tb&t  the  fourth  exception  to  the 
report  of  July  tl,  1884,  was  properly  over- 
ruled. To  thb  end  tbe  amoui^t  of  918.000,  as 
Ibe  principal  of  tbe  mortgage  to  Honroe  on  the 
Lake  Zurudi  farm,  with  tbe  Interest  doe  upon 
1»  U.S. 


it,  must  be  deducted  from  the  balance  found 
due  to  Fox  Ss  Co.,  on  the  principle  of  the 
above  account,  la  that  event  tbe  I^ke  Zurich 
farm  will  be  charged  witb,  and  will  pay.  the 
■mount  due  on  Mioi  mortgage. 

The  above  items  ot  debit  and  credit  are  rafn- 
dpal  sums,  and  interest  must  be  calculated 


adjusted. 

It  ia  TTijtn 


manifest  that  tbe  drcott  court  credited 
L  Willard  Fox  witb  the  groaa  sum  of  965.000, 
aa  repreeentliig  tbe  collectibte  notes,  the  paints, 
oils,  etc,  the  flzturcs,  tbe  Merrltt  mortgage, 
and  tbe  glass  in  tbe  store,  February  BO,  1860, 
instead  of  creajiting  him  merely  witb  tbe  oto- 
ceeds  of  thoae  assets,  when  realized.  The 
|10,000  raid  to  the  Tim  National  Bank  t>y 
Fox  ft  Co.  was  paid  out  of  such  proceeds. 
The  919.000.60  of  glass  furnished  by  Fox  ft 
Go.,  after  Februaiv  SO,  1869,  was  represented 
by  some  of  the  ItS.OOO  of  collectible  notes 
credited  to  L  Willard  Fox  by  tbe  master,  and 
forming  part  of  tbe  96S,00O  credited  to  blmby 
tbe  court;  and  yet  no  allowance  was  made  to 
Fox  ft  Co.  tor  the  913,000.60  of  glass  so  fur- 
It  was  proper  that  I.  WlUard  Fox  should 
paytbe  costs  of  the  circuit  CourL 

TA«  deeree  of  tie  Oireuit  Court  it  reeerttd, 
and  th»  eate  it  remanded  to  l!iat  Court,  nith  a 
dirtetion  to  take  lueh  furth^  proctedingt  at 
mag  be  in  aeeardaTtoe  inlh  law,  and  net  ineoit- 
titlent  with  Mm  opinion. 


THE  WOODSTOCK    IRON    COMPANT, 
Plff.  in  Brr., 


iSeeS.  a  Beporter'sed.  649-010.) 

Oentraet  to  eonitraet  rovte  of  railroad,  when 
wid—threatt — eorjiorationt  ditregarding  pub- 
lie  dMty — eontraet  bj)  director. 


upon  tta  employer,  __ 

oonoeptlaa  and  oomipting  In  Ita  te 
£.  Bietiana--" "' ■^*' 


jeoeasanandlu 

la  a  void  oontraot.  In 

.Tuptinglnltataidenor. 

I  transaotlon  on  tbepart  of  suoh  thbd  par^ 
was  none  the  leas  oltenalve.  beoauseot  thethreafii 
of  tbe  exteiudoo  oompanr.  that  If  tbe  eonaldara- 
UonwasnotreoelTed  br  each  oompaor-it  would 
cause  the  road  to  be  toeated  on  a  dlseient  routsL 

3.  All  arrannQinenta  br  which  dJreotois  or  stock. 
holders  or  otSer  penona  maj  aognlTe  satn  \a  In- 
dudns  ooiporatlonB  to  dlnesard  their  duUea  to  the 
pubUo,  aralUesal  and  lead  to  unfair  deaUngt  and, 
belnx  asfdtM  pubUo  poUcr,  wilt  not  be  entoraed 


Sdtbbu  Codxt  or  ths  Uhited  Statm. 


[No.  180.1 
FA.  J,  18S9.    Det^&a  ManA  S,  1 


Argued 

IN  ERROR  to  the  Circuit  Court  of  tho  United 
Sutea  for  tbe  Nortbera  District  of  AlabNtM, 
to  raview  a  Judgment  in  favor  of  plidntifl  In  mu 
action  to  recover  for  tfae  breadi  (A  an  agreement 
to  pay  the  pUntift  mooeya  for  conitnictlng  a 
railway  on  a  certain  route.    Bmntd. 

Statement  by  Mr.  jitHee  Fleldi 

Thig  case  come*  from  the  Circuit  Oonrt  of 
tbe  United  HIatea  for  the  Northern  District  of 
Alabama.  Tbe  complaint,  whi<'b  waa  flled  In 
June,  1B84.  is  as  followa: 

"The  plaintiff,  which  Is  a  corporalton  created 
by  and  under  tbe  Laws  of  the  State  ot  New 
Jersey,  claims  of  the  defendaot.'a  corporation 
creuied  by  and  under  tbe  Laws  of  the  Stale  of 
Alabama,  and  located  and  having  lis  princtpsil 
place  of  business  in  the  Couotr  of  CaAioun,  in 
the  Slate  of  Alabama,  thirty  thousand  dollars 
[6M]  for  the  breach  of  an  agreement  entered  into  by 
it  on ,  to  wit,  Ibe  18th  da^  ot  November,  18ftf, 
whereby  and  whpcein  said  defendant  aKreed 
and  promised  thai  If  said  plaintiff  would  locate 
and  conetmct,  or  cause  to  be  located  and  con- 
structed, the  railroad  of  tbe  Qcorgla  Padflc 
Railroad  Company  (or  of  tho  new  consolidated 
coDipany  then  being  formed  and  to  be  known 
as  the  Crcorjila  Pacific  Railroad  Company)  by 
\vny  of  the  Tonn  of  Annislon,  it,  the  said  de- 
fendant, would  donate  and  pay  to  the  said 
plaintiff,  or  as  It  might  direct,  the  cash  sum  of 
thirty  thousand  dollars,  to  be  paid  in  money  as 
to  one  half— that  is,  fifteen  thousand  dollan— 
when  the  said  Qeorgia  Pacific  Railroad  Com- 
pany connected  Its  line  with  the  line  of  the  Al- 
abama Qreat  Southern  R^troad  Company  at 
or  above  Blnolngbam,  Alabama,  and  theother 
half — that  is,  fifteen  thousand  dollars — when 
snid  line  was  connected  with  the  line  of  the 
Louisville  and  Nashville  Railroad  Company 
(the  North  and  South  Alatnma  Railroad  Com- 
pany^ at  or  alMve  said  City  of  Birmingham, 
provided  said  connections  be  made  within 
three  years  from  date  of  said  contract.  And 
plaintiff  avers  that  it  did  cause  to  be  located 
nnd  constructed  the  railroad  of  the  said  Qeorgia 
Pacific  Railway  Company  by  way  of  the  Town 
ot  Anniston;  that  the  said  Cfeorgut  Pacific  Rail- 
road Company  connected  Its  line  with  the  line 
of  tbe  Alanama  Great  Southern  Railroad  Com- 
pany at  or  above  said  Birmingham  on,  to  wit, 
tbe  1st  day  of  June,  1883,  and  with  the  line  of 
the  Ijouisvllle  and  Nashville  Railroad  Company 
at  or  above  said  dty  on,  to  wit,  tbe  1st  day  of 
July,  1888;  yet,  although  the  said  plaintiff  hoi 
complied  with  all  the  provisloos  of  said  con- 
tract on  its  part,  the  said  defendant  has  failed 
to  comply  irilh  Ibe  following  provisions  there- 
of, viz. :  It  has  failed  and  refused  and  still  fails 
and  refnses  to  pay,  Uioagb  often  requested  w 
to  do,  any  part  of  said  sum  of  thirty  thousand 
doDan,  except  the  sum  of  six  thousand  three 
hundred  and  twenty-five  doUan  whereby  it 
has  become  and  Is  indebted  to  said  plalntifl  as 
aforesaid;  wherefore  this  suit. 

"The  said  plaintiff  claims  of  the  said  defend- 
ant the  further  eum  of  thirty  thousand  dollars 


to  wotoa  and  flgurei  In  subatance  as  followa: 
820 


"Ajxtnaroa,  Caj-bouh  Co.,  *i.*iimi  jj^, 

••November.  ISM,  l^BL      ^^ 


Bxteiuion  Com- 


tenalon  Ooinpany  will  locate  and  coutruct,  or 
cause  to  be  located  and  constructed,  tbe  rail- 
road of  the  Georgia  Psdflc  Railroad  Company 
(or  of  the  new  consolidated  company  now  be- 
ing formed,  to  be  known  as  the  Geoigis  Pacific 
Railway  Compwiy)  by  way  of  the  Town  ot 
Anniston,  the  Woodstock  uon  Company  will 
donate  and  convey,  ot  cause  to  be  donated  and 
conveyed,  by  good  and  suflSdent  deeds,  to  the 
Kcbmond  and  DanvQle  Bxteosloo  Otnuponr, 
or  as  It  msv  direct:  1.  Stripe  orparcelaoflaas 
each  one  nundred  feet  wide — that  is  to  aar, 
fifty  feet  on  each  side  of  tbe  center  line  of  the 
location  to  be  fixed  for  said  railroad  in,  over, 
and  through  all  and  sundir  the  tracts  and 
lots  of  lands  now  owned  ana  to  be  owned  by 
the  Woodstock  Iron  Company,  wbereeoever 
situated,  on  and  along  the  Uoe  of  said  looUlan 
outdde  ot  the  corporate  limits  at  the  Town  of  - 
Annlalon,  and  the  Woodstock  Iron  OompanT 
wilt,  upon  request  of  saidBxIetudon  Company, 
at  any  time,  proceed  to  cleoi  tlte  said  strlpa  or 
parcels  of  land  tiom  timber  thereon,  allowing, 
however,  tbe  said  Extension  Compuiy  to  tiav» 
and  take  therefrom  all  that  part  of  timber  use- 
ful to  it  for  the  purpoee  of  coostrucdon  and  for 

'"2.  A  strip  or  parcel  of  land  In,  o<reT  and 
through  the  entire  corporate  limits  ot  the  Town 
of  Anniston,  BO  far  as  owned  by  tbe  Woodstock 
Iron  Company,  as  follows— that  is  to  say,  ott 
tbe  left  or  west  side  of  tbe  center  line  of  Uie 
location  to  be  fixed  for  said  railroad,  from  tlie 
point  of  entering  to  tfae  point  of  leaving  said 
corporate  limits,  a  width  of  fifty  feet,  measoi- 
ing  from  said  center  line,  and  on  tbe  right  or 
east  edde  of  the  center  tine  of  the  location  to  be 
fixed  for  said  railroad  a  width  of  fifty  feet, 
measuring  from  said  cen  I  er  line  from  the  point 
of  entering  said  corponte.llmita  loa  point  nine- 
teen hundred  and  six  and  eight  tenths  feet 
short  of  a  point  agreed,  at  or  about  tlie  Dear 
fi>ot  ot  a  hillock  situatedin  afield  in  a  westerij 
direction  from  the  depot  ot  the  Seltna,  Rome 
and  DaltOQ  Road;  thence  for  a  lensth  ot  thir- 
teen hundred  six  and  ei^t  tenths  fort  to  said 
point  agreed  a  width  of  one  hundred  and  fifty 
feet  measuring  from  said  center  line,  and  thence 
to  a  point  of  leaving  said  corpurate  limits  a 
width  of  fifty  feet,  measuring  from  said  cen- 
ter line.  Appended  hereto  is  a  tndng  show- 
ing said  strip  or  parcel  of  land, 

"8.  All  such  additional  stripe  or  parcels  of 
land  within  and  adjoining  the  Town  of  Annis- 
ton OS  the  experimental  location  about  to  b» 
made  may  show  to  be  reoaonably  necewsiy  for 
ridings  and  other  tracks  for  the  advantagaous 
and  convenient  transaction  of  the  baslness  of 
tbe  Georgia  Pacific  Railroad  or  BaQwoy  Oosn- 


Rome  and  Dalton  Une,  tor  Gonvmleot  ^ipioach 
to  the  furnaces  and  for  ridlogs  or  sure  tncka 
from  (he  niatD  line,  at  or  aGove  t£e  plaoe  ot 
greatest  width,  for  convenient  spintiaai  to  thft 
cotton  &ctoTy  and  to  tbe  presently-to-bfres- 
tablished  car-wbeel  and  car  woritu 
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"The  Woodstock  lion  Componv  will  aid  the 
work  at  oooBtractlon,  and  eipeciuly  ao  of  the 
iridlDM  or  cpaie  troclu  for  tba  foniace,  by  Uie 
Judicious  wasttng  of  the  furnace  cinder  and 
other  material;  and  the  uid  company  will  In  a 
general  way  do  all  it  can  to  facilitate  the  work 
and  adTance  the  budoua  of  the  railroad  com- 
panv  wboae  location  it  Invites;  and  the  Wood- 
stock Iron  Company  will  donate  and  pay  to 
the  Richmond  and  Danville  Extension  Com 
fMuay,  or  aa  it  may  direct,  the  cash  sum  of 
thirty  thousand  dofian,  payine  the  same  in 
money  as  to  one  half — that  is,  oiteen  thousand 
dollsfs— when  the  Georgia  Padflc  Railroad  or 
Bailway  Company  connects  Its  line  with  the 
Une  of  the  Alabama  Qreat  Soultaem  R^road 
Company  at  or  ahOTe  Blrminghiun,  Alabama; 
and  as  to  the  other  half— thatls  to  say,  flft^n 
thousand  dollaia— when  the  Ocorgis  Foclflc 
RsilrMui  or  Railway  Company  oonneclB  its  line 
with  the  line  of  [the]  Lon^vllle  and  Nashville 
Railroad  Company  (the  North  and  South  Ala- 
bama Ballroaa  Ciimpaiiy)8t  or  above  BirmUiK- 
ham,  Alabama,  the  above  to  be  paid  only 
provided  the  Oeorgia  Pacific  Railroad  or  Rail- 
way Company  ii  to  f ar  completed  as  to  make 
the  connections  above  within  three  years  from 
Ihladale. 

"In  case  the  iUcbmond  and  Danville  Exten- 
sion Company  accepts  the  terma  propoaad 
above,  this  Instrument  shall  have  the  effect  of 
a  binding  contract  upon  the  Woodstock  Iron 
Company;  Init  anch  acceptance  must  be  in 
writing  and  addressed  to  the  president  and 
aecretaiy  and  treasurer  of  the  Woodstock  Iron 
Companv  In  AnniBlon,  Alabama,  within  four 
aumuis  from  the  date  thereof;  and.  If  the  Rich- 
mond and  Danville  Extension  Oompanv  ahall 
desire  hereafter  to  Wid  machine  ShoM  tor  the 
Oeoigia  FacBIc  Railroad  or  Railway  Company 
at  the  Town  of  Annlaton,  will  donate  and  con- 
vey to  said  Extension  Company,  or  as  it  may 
direct,  by  good  and  mffldent  deeds  for  that 

EurpoiBe,  at  least  Hve  acres  of  land  at  aconven- 
nt  distance  from  the  crossing  of  the  Selma, 
Borne  and  Dalton  Road.  If,  however,  this  land 
ta  accepted  for  shops,  the  land  shall  be  ap- 
propriated and  the  ihopa  bnOt  within  four 
yean  from  this  date. 
"In  testimony  whereof  witness  the  dgnatme 


of  du  pieaideat  and  secretary  and  treasurer 
and  the  corporate  seal  of  the  Woodsb 
Company,  this  IBth  day  of  November, 


Woodstock  Iron 


"[ttAU] 


"And  the  id^tUT  avers  that  it  did  accept 
the  terms  proposed  by  said  Instrument  above 
aet  out,  in  a  writlDg,  addrened  to  the  president 
utd  aecretaiy  and  treasnrer  of  aald  Woodstock 
Iron  Company,  at  Annlaton,  within  fOur 
monthi  from  the  date  of  said  agreement  and 


to  wl^  the  I8th  da] 


ly  of  Jnnuai7, 1883,  and 
In  mbataoce  as  follows; 


lain 


"Atlanta,  Qa.,  Jan'y  I7(A,  1882. 
"Ucoan.  Alfred  L.  Tyler,  President,  and  Sam- 
uel  Noble,  Secrataty  and  Treasurer  of 
Woodstock  Iron  Company,  Annlstoo,  Ala. 
"OBMTLsaimi:  Hie  BldmioiKl  and  Danville 
EitensIoD  Company  heret>r  DoUfles  you  that  It 
accepts  the  proposition  in  wilting  made  by  you 
IMII.8. 


1  behalf  of  the  Woodstock  Inn  Company  to 


Railway  by  the  Town  of  Annialon,  the  date 
whereof  Is  Annlaton,  Calhoun  County,  Ala- 
bama, November  18th,  1881,  and  a  copy  <rf 
which  li  hereto  appended.    Respectfully, 
"John  W.  .johsstoii, 
"Viet-Preiident  Biehmond  and  DanviOt 
StUnriOA  Oompany. 

"hjA  plalnliSavere  that  said  defendant  waa 
at  that  time  eni^aged,  among  other  things,  in 
the  business  of  making  pig-metal  and  other 
products  from  iron  ores,  und  making  salee  of 
the  same;  that  its  works  were  located  in  said 
Town  of  Anniston,  and  that  it  owned  large 

auantilies  of  valuable  property  therein,  and  that 
le  Bald  railroad  referred  to  in  said  contract 
was  a  road  then  In  the  process  of  construction, 
to  be  run  from  Atlantn,  Georgia,  through  the 
State  of  Alabama  to  Columbus,  in  the  Stale  of 
Uisslssippl;  and  plnintift  avers  that  It  did  locate 
and  construct  tbe  railroad  of  the  said  Georgia 
Pacific  Railway  Company  by  way  of  tbe  Town 
of  Annlaton,  by,  to  wit,  the  1st  day  of  January, 
1888;  that  It  did  connect  the  line  of  salt!  rail- 
way company  with  the  line  of  the  Alabama 
Great  Southern  Railroad  Company,  alorubove 


,--      -  ,    -     -nlv,  1.    ..  .    .. 

._  all  things  fully  complied  with  aU  the  ti. 

and  BlipulatioDS  of  aaio  agreement  nnderlakea 
upon  Its  part.  PlalntiS  further  avets  that  aaid 
defendant  has  compiled  with  the  terms  and 
Btipulallons  of  said  agreement  to  this  extent, 
and  no  further.  It  has  donated  and  convwed 
by  good  and  sufficient  deeds  to  the  Georgia  Fa- 
clQc  Railway  Company,  as  directed  and  re- 
quested by  the  plaintllf  the  several  strips  and 
parcels  of  laiul  foi  right  of  way  atid  ddings 
of  the  raHroad  of  said  company,  as  sdpulaled 


agreed  In  «ld  agreement,  and  has  paid  to 
ine  add  plaintiff  on  account  of  said  cash  pay- 
mentof  toiity  thousand  doUan  agreed  andun.      i*»ui 


requert  of  plaintiff.  But  plalntIB  further  aven 
that  although  it  haa  fully  complied  with  all  the 
terms  and  stipulations  of  said  agroement  to  be 
done  and  performed  on  its  part,  that  although 
It  located  and  oonstructed  said  railroad  of  &a 
Georgia  Padflc  Railway  Company  by  the  way 
of  the  Town  of  Annlston  and  connected  the 
line  of  said  nilroad  with  the  remecttve  tines  of 
the  Alabama  Great  Southern  Railroad  Com- 

gny  and  the  Louisville  and  Nashville  Railroad 
>mpany  wltUn  the  time  and  at  the  point* 
agreed  on,  as  Is  hereinabove  fully  Ml  out  and 
shown,  the  defendant  haa  whoUy  failed  and 
refused,  and  atOl  ftUla  and  refuses,  although 
often  requested  to  do  *o,  to  pay  tosaJd  plaintiff 
said  sum  of  twentv-lhree  (bouaaod alzfaundred 
and  seventy-five  oollais,  the  balance  due  and 
unpaid  upon  aald  cash  sum  of  thirty  thousand 
doflars  donated  and  agreed  to  be  paid  to  plaint- 


dnrBBKB  COUBT  or  THB  USTTED  B/tAtm. 


OobT 


■everttl  tnattera  ami  tbinga  set  oat  and  alljeged 
herein  the  said  delencUiit  bccuoe,  and  Is,  In- 
debted to  tbe  plalntUt  in  said  •am  of  twen^- 
ttuee  thoasand  six  handled  and  serentj-fln 
dollars,  with  Intereet  tbereon  from  date  of  the 


To  the  complaint  the  defeodant  filed  a  de- 
murrer and  also  several  pleaa.  The  demurrer 
was  to  tbe  effect  that  the  contract  set  forth  aa 
the  foundation  of  tbe  action  was  without  con- 
■IderatioD  and  was  contrary  to  public  poller 
and  void.  The  demnirer  wa»  OTBrrulea,  and 
leave  given  to  the  defendent  to  file  additional 


Om  manner  and  form  alleged  in  the  oomplalD 


baalness  all  such  operations  as  are  usual  and 
iDcidentol  thereto,  and  denylDg  suthorft)',  un- 
der the  charter,  to  make  the  agreement  men- 
tioned In  the  cotnplafnt,  A  demorrar  to  this 
last  plea  was  sustained  by  tbe  court. 

Of  the  additional  pleas  two  oolyreqaire  __ 
tlce— the  10th  and  lltb.  The  lOth  plea  Is 
given  in  full  below,  and  so  much  of  the  lltb 
plea  as  Is  oecesBst;  to  its  comprehension. 

"  Plea  10.  And  tbe  said  defendant,  for  fur- 
ther answer  to  the  complaint,  says  that  at  the 
time  of  the  making  of  the  alleged  agreement 
stated  and  set  forib  to  the  complaint,  plnintiS 


tbe  deorgia  Pacific  Railroad  Company,  under 
•ndby  which  plaiotlff  agreed  with  said  Georgia 
Pacific  Railroad  Company  to  locate  and  con- 
struct said  railroad  by  the  nearest,  cheapest, 
and  most  suitable  route,  from  Atlanta.  Georgia, 
through  Alabama  to  Columbus,  In  the  State  of 
Hlssiaaippl,  for  a  consideration,  to  wlti  twenty 
thoUBiind  dollars  per  mile  for  each  and  every 
mile  of  said  road  so  located  and  cooatrucled. 

"That  John  W,  Johnson,  who  negotiated 
and  executed  said  contract  with  the  defendant 
for  plainlifC  as  vice- president,  was,  at  tbe  time 
«tild  agreement  was  made,  a  stockholder  and 
director  of  the  Richmond  and  Danville  Ex- 
tension Company,  and  was  also  a  stockholder 
and  director  and  offlcer  of  the  Georgia  Pacific 
Railroad  Company;  that  the  Oeoncia  Padflc 
Railroad  Company  was  at  said  time,  and  is 
now,  a  separate  and  distinct  company,  and  In 
DO  wise  connected  with  plaintiff,  except  that 
some  of  the  atockboldeni  of  aald  Oeon!ia  Pa- 
«iQc  Railway  Company  were  also  stockholders 
in  said  Richmond  and  Danville  Sxtenaion 
-Company,  and  plaintiff  was  locating  and  con- 
«tructiag  said  road  under  Its  contract  with  said 
company  as  aforesaid 

"That  in  causing  said  road  to  be  built  via 
Anniaton  It  was  necessary  to  defiect  the  same 
from  It*  nearest,  cheapest,  and  moat  natural 
route  from  Atlanta  to  Colombo*  a  great  num- 


ber of  mllea,  to  wit,  five  mfles,  at  a  mat  ad 
ditional  cost  to  mM  Georgia  Padflc  RaOroad 
Oompanv,  to  wit,  one  hnndred  tbousaod  del 
lars;  and  defendant  aven  that  nld  allegad  fAKai 
agreement  on  defendant's  paK  to  inflaance  the  l**"J 
location  of  said  railroad  and  to  donate  and  pav 
to  aald  plalntUt,  among  other  thloga,  the  cash 
sum  of  tolrty  thotuaod  dollars  U  pUIndfl 
wonld  locale  and  constroct,  or  cause  to  be  lo- 
cated and  coostroctad,  the  ratiiosd  of  du 
Georgia  Pacific  Railroad  Omnpany  by  way  of 
the  Town  of  Anniaton,  was  and  la  contrsi^  to 
public  DcAtej  and  rold,  and  ought  not  to  be 
enforced  against  defendant  or  In  tM,nK  of 
pMntlfl." 

Plea  No.  11,  after  repeating  tbe  first  para- 
graph or  plea  No.  ID,  alleges  "that  John  W. 
Johniton,  who  oegotUted  and  executed  aald 
contract  with  defendant  for  plaintiff  as  vice- 
present,  waa  at  the  time  s  stockholder,  di- 
rector, and  officer  of  the  Georgia  Padflc  RaQ- 
way  Company;  and  that  he  went  to  Annitton 
where  denndaot  resided  and  did  baslneas,  and 
repiweoted  to  defendant  that  he  was  a  direc- 
tor and  offlcer  of  tbe  Georgia  Psdilo  Railway 
Company,  and  also  a  sbxdL&older,  director,  and 
offlcer  of  tbe  Blchmond  ai>d  Danville  Ezten- 
don  Company,  and  ooiild  control  and  induce 
the  location  and  constructloD  of  said  Georgia 
Padflc  Baihoad  via  the  Town  of  Annistoo, 
and  would  do  so  if  tbe  defendent  wosid  donate 
and  pay  to  plaintiff  the  said  sam  of  tblr^ 
thousand  dollars  in  cash,  and  deed  to  plaintiff, 
or  as  it  might  direct,  the  large  quantltv  of  real 
estate  described  in  the  complunt,  wnlch  de- 
fendant aven  was  of  value,  to  wit:  twen^ 
thousand  dollars,  and  that  said  Johnston  then 
and  there  informed  the  defendant  that  unless 
defendant  acceded  to  his  aald  demand  to  pay 
plaintiff  said  sum  of  money,  and  convey  to 
plaintiff,  or  as  It  ml^t  direct,  the  large  quan- 
tity of  valuable  real  estate  aforesaid,  said  road 
would  not  be  constructed  by  the  Town  of  Ao- 
nislon,  but  would  be  construded  by  wav  of 
the  Town  of  Oxford,  wblchsald  town  Is  within 
thrw  miles  of  the  Town  of  Annlston,  sad  la  a 
rival  market  to  said  Town  of  Anniston,  and 
thence  direct  to  Blrmln^iam,  along  the  line  Of 
a  preliminary  survey  already  made;  and  to  ae- 
cure  tbe  location  and  coostmctlOD  of  said  road 


of  thirty  thousand  doUEUs  In  cash,  and  to 
convey  to  plaintiff,  or  as  it  might  direct,  the 
large  quantity  of  valuable  lands  described  in 
the  complaint,  as  MtanMiA." 

To  these  pleas  a  demurrer  was  filed  by  the 
pldntlS  and  sustained  t^  the  court.  The  case 
was  then  tried  upon  the  general  Issue  by  a 
Jnry,  which  rendered  a  verdld  In  favor  of  the 
plaintiff,  asaeaahtg  lu  damages  at  $27,007.42, 
upon  which  judgment  was  entered  with  coats, 
to  review  which  the  case  Is  brought  hen  on 
writ  c^  einir. 

Mr.  John  B.  Knox,  for  plaintiff  In  error; 
The  courts  have  uniform^  held  such  ooo- 
tracts  ItlegaL 
Fuller  v.  Damt,  18  Pick.  OS}  AUnbir  t. 

mu.8. 


Digilizcd 


bjGoogk 


uas. , 


:  WooDfliooK  Ibon  Oo.  t.  Riohxonv  A  DAimus  Bxnzreioir  Co.       HS-tW 


J>aatnon.  S  Dreg.  IH;  Pae.B.Oo.v.  &ate,  4S 
Ho.  013;  Bator  t.  IFotiWis  60  DL  188;  Under 
•r.  Oafpfnter,  02  Dl.  809;  JfanA  v.  FiiirbvTy, 
P.  A  S.  W.  S.  Co.  64  111.  414;  Bt.  Lovtt,  J.  & 
■C.  R.  Oo.  V.  Mathxn,  71  HI.  693;  DudUv  t. 
■CiOey,  0  N,  H.  506:  DudUv  v.  BuUor;  10  N. 
H.  281;  Oook  v.  Mmnan,  16  Am.  ft  Eog.  R. 
R.  Ooa,  661;  Ikmton  v.  Seynumr,  1  Bosw.  88; 
I/nAm  Foe.  B.  Oo.  t.  2>ura»(,  8  DHL  848,  1 
■CooL  L.  J.  081;  Wtsttm  U.  Tattg.  Co.  t. 
Union  Foe.  B.  (h.9  Fed.  Rep.  I;  Sikhart  Oo. 
Lodo6  T.  Orarv,  BB  lod.  288:  Nod  t.  i>nubi,  28 
Ean.  8«S;  ^ri^  ▼.  Siuihei.  84  lU.  174;  AnttA 
■V.  Applvatt,  SaS.J.t.  803;  CaUaoon  v.  BiO- 
iett,  1  CUim  104;  Forddl  t.  [7f^tt  Hu.  jB. 


<17:S8d). 

Tbe  coDtnot  ts  vitra  tira. 

Pa.M.Oo.y.  Oanal  Oomr».  21  P&.  SS;  KM 
T.  Minn.  A  N.  W.  A  Cb.  68  U.  8.  1  Btaii, 
S80  (17:108);  MaoOregar  t.  Deai  AB.B.  Oo. 
10  Sue.  Uw  A  Bq.  180;  JToifiKm  W.itM.Fi. 
Boad  a>.T.  H'ii(«r<M«n  <fi  P.  PI.  Boad  Oo.  7  Wis. 
«g;  Omf.  JL  d  Bkg.  Co.  t.  SmilA,  70  Ala.  073; 
Piare»T.Maditon&I.B.  Or.  62 U.S.  21  How. 
441  (18: 184);  Motrit  A  B.  B.  Oo.  t.  8tmex  B. 
Q>.  90  N.  J.  Eq.  542. 

Tlie  doclriae  of  estoppel  camiot  be  beld  to 

Marion  Bav.  Bank  r.  DuTMn,  64  Ala.  478; 
Cnamidrt  t.  Fatknor,  66  Ala.  448:  Grand  Ledgt 
■qf  Ma.  T.  WaddiU,  86  Ala.  818;  Sipartt  Bur- 
nttt,  80  Ala.  461;  Mrnitgomery  v.  Montgomery 
^  W.  F%.  Boad  Co.  81  Ala.  76;  Bufaula  t.  Me- 
Nab,  67  Ala.  668;  Otnt.  R.  ABka.  Oo.  t.  Smilh, 
'WAla.OTS;  Staff  ▼.  SMMiu,  1  Slew.  Ala.  808. 

Mr.  H.  O.  TompUtts,  for  defendant  lu  er- 
tor: 

The  demnnen  niae  fswaj  qneatltKi  Out 
could  be  raised. 

Ohambtn  Co.  t.  Omm,  88  D.  S.  SI  WaH.  817 
<29: 617);  AnoMiMt  R,  Co.  v.  Atnli  M'  AMand, 
79  U.  a  ISTTaD.  220  (20:880):  Oinriekv.  An- 
AWM,  8  Port.  9;  Pitman  t.  JVnfMr,  S  BIa4^ 
VlOi^odfftn  V.  BrauaU,  84  Ala.  616;  Oraig 


<,»n.8.4Pet.410(7:»0«);  Maton 

T.  mdred.  78  D.  a  OWaU.  281  (18:788):  Jftrf. 
£.iu.  Cb.  T.  OmA,  97  U.  a  Wl  (24:060). 

Tbe  oontraa  was  trifra  •^rw. 

Aia.6M  L.IM.  Co.  t.  Cent.  A.AM.  Amo. 
St  Ala.  9Ti  Greent  Brlce,  Ultis  Vltee  80;  CU- 
Uma^lOn.  A  Wg.  Oo.  t.  Cton^  82  Ho.  80S: 
JToMT.  .JemO,  10  N.  T.  400. 

CorpOTstioiia  an  boniid  l^  oOBtnotadnlren. 
tend  into  Iqr  Ibelr  dliecton,  for  pnrpoaea 
wbich  UMThave  treated  »  wUhln  tbeobJecU 
4»  tbdr  aod  and  wbtcb  cannot  be  ebarlr 
wowa  not  to  tall  within  tbem. 
^SurmoAmrt  AB.B.Cb.v.  SoriA  Wm»n  R 
O).  e  H.  L.  Oai  118, 124;  Oreen's  Brice,  €1- 


man  OoU  A  3.  1R%.  Co.  t.  BoIcm;  S  Ner.  880; 
1  Horaweiz.  Corp.  ft  808-4;  MmlutnU  Sat. 
Bank  T.  Pomtrvt  Flour  Oo.  41  OUo  St.  60S; 
araMejfy.BaOard,  60  RL  418;  MaOieon,  W.  A 
■M.  Ft.  Boad  Oo.  t.  Watertoan  A  P.  Ft.  Boad 
^■SWli.  178;  'meeterv.SanHiwieitaoAA. 
A  Oo.  81  Cal.  40:  Boulh  Walei  S.  Co.  t.  Bed- 
«»»wi.  10  G  B.  N.  a  674;  fli«T.  JfiWirf,  100 
jfod.  &«,  JBK*  V.  fibw  JfiioUtM  Co.  9  Dali 
TO;  1  Uoraweti,  Corp.  %  820;  CSoriv 
US  D.  &  n.  a.  Book  82. 


foriai  Oat  LtaM  AO.Ob.i  Bam.  &  Ad.  81& 

Tbe  SoTaieun  alone  can  object 

TAomot  T.  We*l  Jwtmi  S.  Oo.  101  U.  B.  86-86 
(26:908);  Union  Sat.  Batik  y.  Matttiete*.  OS  V. 
S.  621  (20: 188);  Jifd«r  L.  Baft  Oo.  v.  Boaeh.  07 
N.  y.  ffre;  OTtowo  AA.R.ao.  y.  Derka,  1 
Wert.  Rep.  668,  108  Ind.  620;  Ward  t.  John- 
ion,  96  m.  216;  i)an<  v.  (Job.  83  HL  180;  Oa 
Creek  A  A.  B.B.C0.1.  Pa.  IVurup.  Oi.  88  Pa. 
160;  Camden  AA.R.Co.t.  Majfe  Landing  A 
B.  B.  C.  R.  Oo.  <  Cent.  Rep.  801,  48  N.  X  L. 
680j  Wright  y.  Pipe  Line  Oo.  101  Pa.  204; 
Memphii  A  L.B.B.C0.Y.  Dow,  10  Fed.  Rep. 
888;  Bieedl  t.  Michigan  Southern  A  N.  I.  k. 
Oo.  22  N.  Y.  268;  Pariah  1.  WlieeUr,  23  N.  T. 
494;  rShirown  t.  Daviea  Co.  06  Ind.  802; 
Qraen'a  Brloe,  Ultra  Virea,  728,  note  s;  2 
Uorawetx,  Corp.  jt  689-696. 

Tbe  etockbolaers  cannot,  after  a  third  par^ 
baa  carried  out  In  good  faith  bis  part  of  the 
contract,  repudiate  the  liability  ot  the  corpora- 
tion thereon. 

Bheidon  JSit  Bteeking  Oo  v.  BHekema/er  Mit 
BhekingMach.  Go.  90  N.  Y.  007;  Stewart  y. 
Brie  AW.  Tranm.  Co.  17  Hlno.  873;  WalU 
App.  78  Pa.  370;  3  Horawetz,  Cnrp.  g  OaB; 
CmicoBo,  R.1.A  P.R.CO.  v.  Boaard,  74  U.  8. 
7  Wall.  892(19:117);  OkoUv.  Fbnddu LaeCo. 
88  v.  8.  16  Wall.  678  (31 :  S82);  Oalei  v.  Firet 
Sal.  Bank,  100  U.  S.  339  (35: 080). 

This  court  will  not  be  bound  by  the  dectalone 
ol  the  Btnle  courts  on  qucstiorja  of  general  law, 

Ruvell  y.  Southard,  53  U.  S.  13  How.  147-8 
(18:930.931);  A'fse*  v.  SeoU.  64  U.  8.  18  How. 
ae8  (14: 140);  Biyee  y.  Taib,  85  O.  S.  18  WalL 
646  (21:767);  BurgetiY.  Se^igman.  107  U.  S. 
20(27:809). 

A  companj  has  the  right  to  locate  ita  line 
where  It  will  and  take  adrantage  of  >uch  right 
to  obtain  such  premlMa. 

Cedar  Sapide  A  St.  P.  B.  Oo.  v.  Spagori,  41 
Iowa.202i  McOiiireY.Mo.Riter,Ft.8.AQ.a. 
Co,  0  Eao.  878;  Ohieago  A  A.  B.  Co.  v.  Derkee, 
1  Wen.  Rep.  66S,  108  Ind.  020;  Spartanlmiy 
A  U.  B.  Oo.  Y.  DeOraffenreid.  12  Rich.  L.  876: 
MeMiUan y.  MatfttiUe  A L.  B.  Oo.  IISB.  Hon. 
318;  Bheg  y.  Meneburg  A  8.  H.  Boad  Oo.  Tift 
Pa.  281;  Jeuiett  y.  Lawrenteburgh  A  U.  M.  R. 
Oo.  10  Ind.  580;  MarUn  t.  Ptneaeela  A  G.  B. 
Oo.  8  Fla.  870;  Taggairt  Y.  WeUera  Md.  B.  Oo. 
34 Hd.  S08,  681-S;  DeeMoinee  FaU^  B.  Oo.y. 
Graff.  37  Iowa,  90;  Firet  Sat.  Bank  y.  Uuf- 
ford,W  Iowa,  679;  Detroit,  L.  AL.  M.B.O0. 
Y.  Stama.  88  Hich.  098;  Buekoport  A  R  R. 
Oo.  Y.  Brwter,  67  Maine,  206;  OumiorlandVal 
I«  A  a>  T.  Aioft,  9  Watla.  468,  9  Am.  R.  Caa. 
187:  International  A  Q.  S.  R  Oo.Y.  Xkueeon, 
62  Tex.  200;  Chapman  t.  Mad  Btter  A  L.  S. 
R.  Oo.  0  Ohio  St.  190;  Filler  ▼■  Gould,  IS 
Bradw.  BOO;  3  Wood.  R.  I*w,  g  967. 

Tbe  contiMt,  eren  if  voldabu,  la  not  ao  at 
the  Instance  of  the  third  portT. 

Tiein-Uek  00  Oo.  y.  Marburg^l  U.  S.  687 
(28:82m;  ThomatY.  BroumvilU,  Ft.  K.  AP.  R. 
Oo.  IWU.  8.  SS2  (27:1018);  Fnmmatie  Q<u 
Co.  T.  Berry,  118  U.  a  893  (28:1008). 

There  le  no  pretense  of  anj  actnal  fnuid, 
and  no  facta  are  allegad  bom  wbteb  it  could 
be  iDferred. 

UnUm  Pae.  R.  Co.  y.  Oredit  MobiUer,  ISO 


O^. 


SorBEMB  Cooirr  of  tiik  Ukiteu  S>atb& 


Om.1 


pean  <t  N.  A.  R  Ca.  v.  Poor,  50  Maine,  377. 

A  plea  Is  not  good  wLlch  did  not  anaver  Ibc 
wbofe  complaioL 

AnoHqr  t.  Andermm  3  T.  B.  Hod.  SO; 
Lesan  r.  MovUer,  1  Ark.  BIS;  Ooodrieh  v. 
BeynetOM,  81  ni.  490. 

Mr.  Jtatice  Flald  delivered  the  opinloD  of 
the  court:  - 

Aa  appean  Croin  tbe  pleadioga,  which  sreBet 
forth  Id  tbe  above  staleDieDt,  Bame  time  pieri- 
oiu  to  November.  18S1.  tbe  plalotlS  below,  tbe 
Iticbmond  nnd  Danville  Extension  Compaoy, 
a  corporation  created  under  the  Lans  of  New 


CODstruct  for  tb«  latter  companj,  b;  ibo  aeaiest, 
dieapeat.  and  moot  soltable  route,  a  railroad 
from  AtlaDlB  in  Georgi&  through  Alabama  (o 


of  thJe  railroad  company;  tuid  in  November, 
1881,  it  was  engaged  id  locating  aDd  constnict- 
Ing  the  road  under  the  contract.  At  that  time 
the  defendant  below,  the  Woodilock  Iron  Com- 
pany, a  corporation  created  under  tbe  lawa  of 
Alntiama  for  tbe  manof actnK  and  aale  of  prod- 
ttcta  of  iron  ore,  was  dolDg  bostnen  at  tlie 
Town  of  ADDiaton  In  that  Btaie;  and  it  then 
made  a  formal  propodtloD  In  wrillng  to  the 
Bitenslon  Oompanf  that  If  It  would  locate  and 
C0DBtract,or  cause  to  be  located  and  coDstmcled, 
Ihe  railroad  by  way  of  tbe  Town  of  Annision, 
then  the  Iron  Companj  would  donate  and  con- 
vey, or  cauK  to  be  donated  and  conveyed,  to 
the  Extension  Company  sundry  paroela  of  land 
both  within  and  without  the  corporate  limits  of 
[851]  the  tonn,  for  the  location  of  the  road,  and 
which  ml^lit  be  Deceaaair  for  ridiDga  or  spare 
lid  also  do ""  — ■-■'-- 


tracks; 


imlgl 

i;  and 


would  al 


the  road  made  a  connection  with  the  Ibie  of  tbe 
Alabama  Great  Soutbem  Railroad  Companv 
at  Birmingham,  Alabama,  and  the  other  hoH 
when  the  rood  made  a  connection  with  the  line 
of  tbe  Louisville  and  Naabville  Railroad  Com- 


01  to  make  tbe  connections  designated  within 
three  jeara,  Tbe  proposition  was  formally  ac- 
cepted in  writing  by  tbe  Biteosloii  Oompaay. 


fled,  within  tbe  period  designated,  and  com- 
piled in  every  respect  with  its  terms. 

The  Woodstock  Iron   Company  compiled 
with  the  contract  only  in  pan.    At  the  request 


of  the  Extension  Company  it  conveyed  t 
railroad  company  the  several  parcela  of  lana 
mentioned.aiia  also  upim  like  requMt  furnished 


It  with  cars  to  tbe  value  of  t6.8S5.  For  ___ 
balance,  amounting  to  $38,6TS,  the  present 
■uit  was  brought,  aod  the  prlndpal  quMtiOD 


is  whether  the  contract  Is  obligatory  upon  the 
dcfeodaiit,  or  wbetfaer  it  is  void  as  being  against 
public  polity. 

In  determining  tl  _.._.     

in  mind  that  tM  coobact  of  the  Extension 


IS  thti  qnestion.it  muat  be  borne 


Company  with  the  Georgia  Padflc  Railway 
Couipuny  was  to  locate  and  oonatnict  the  road 
"by  the  nearest,  cheapest  and  moat  nitabls 
route  from  Atlanta,  Georgia,  through  Alabama 
(o  Columbus  In  MlssiMippi/*  for  the  conaidera- 
lion  of  S24.000  a  mile,  and  that  h  ia  averred  ia 
tbe  pleadings  and  admitted  by  tbe  demorrer, 
that  in  cau^ng  the  road  to  be  located  by  way 
of  AnniatOD,  it  was  necessaiy  to  deflect  tlie 
same  from  the  nearest  and  cheapest  and  most 
natural  route  between  the  dealsnated  termini, 
a  distance  of  five  miles,  at  an  additional  coat  of 
$100,000.  In  the  Ught  of  these  facta  there  con 
be  but  one  answer  given  to  tbe  qoeitlOD  pre-  fgui 
seDtedrcspccitng  tbecoDiiBCt  belwecnthemm  ' 
CompaDv  and  toe  Extension  Company,  name- 
ly: that  ft  was  a  void  contract,  Immoral  in  Us 
conception  and  corrupting  in  its  teDdeoCT.  It 
wa*  a  contract  by  an  employ6  of  a  ndlrood 
company  with  a  third  party,  for  a  considnB- 
tion  to  be  received  from  that  third  party,  to 
violate  its  engagement  with  iia  employer  in  the 
Important  busine^B  of  locating  and  constmct- 
Ing  a  railroad,  aod  Instead  of  selecting  the 
abortest,  cheapest,  and  moat  suitable  route,  to 
locate  the  road  by  a  longer  roate,  and  thus  bn- 
poee  an  unnecessary  aiS  heavy  burden  upon 
m  emidoyer.  The  proposition  of  the  Iron 
Compaiiy,  which  was  twcepted,  was  to  pay  tbe  , 

Extension  CompHny  for  a  breach  of  its  dntr. 
In  plain  language,  it  was  nothiDg  leia  than  tbe 
offer  of  a  bnbe  to  tbe  latter  company  to  bo 
faithless  to  its  engogomenls.  and  to  do  with 
reference  to  tbe  bualness  in  which  It  was  en. 
giged  what  would  amount  to  little  less  than 
robbery  of  Its  employer.  The  transaction  on 
Ihp  part  of  the  Iron  Company  was  none  the  leu 
offensive,  because  of  tbe  tUreata  of  the  Exieii-  i 

sloD  Company,  made  by  Its  vice-president,  who 
was  also  a  director  and  stockholder  of  tbe  rail- 
road company,  that,  if  tbe  land  and  mon^ 
mentioned  were  not  donated.  It  would  causo 
tbe  road  to  be  located  away  from  Annlston  by 
tbe  rival  Ton  n  of  Oxford.  The  threats  did  not 
excuse,  much  less  Justify,  tbe  offer. 

We  have  thus  far  considered  the  case  as  one 
only  between  private  parties,  where  an  em- 
ployfi  has  agreed,  for  a  money  consideration, 
to  violate  his  obligation  to  his  employer;  but 
there  are  other  drcumslancei  whicb  add  to  the 
offenriveneas  of  the  IransactioD.  Tbe  busineas 
of  the  Extension  Company  was  one  in  which 
Uie  public  was  intereated.  Roflroads  are  for 
many  purposes  public  highways.  They  are 
ocHistructec  ft^  the  convenienoe  of  the  public 
in  the  transportation  of  peraoDs  and  property. 
In  their  construction  without  unneceesaiy 
length  between  detlgnated  pcdnts,  in  th^  bav- 


bul  whOst  thdr  direclon  are  required  ii.  _. 
to  tbeinteresta  of  their  itockholdeTa,  they  must 
do  BO  in  subordination  to  aod  in  connectiiKi 
with  the  public  interests,  which  they  ar«  equal, 
ly  bound  to  respect  and  SDbserre.  AQarraan- 
meuts,  therefore,  I^  wbldi  dlrecUm  or  stock- 
holders or  other  poatms  niay  acquire  gain,  b^ 
Indudng  those  corporations  tc  ■*' '  "— * 
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(his  caw  tbe  Giieiuloii  CompanT,  to  which  the 
dutj  of  locating  and  conUruetrng  the  railroad 
between  iti  termini  was  tn trusted.  In  agreeiag, 
for  a  conalderatloD  oSered  by  a  thiid  party,  to 
diaregW^  that  duty  and  locate  and  construct 
the  road  by  a  luo^r  route  than  vpas  required, 
not  only  committed  a  wrong  upon  tbe  railroad 
company  In  thus  Impodng  unseceesary  bnr- 


„  ^  jn  the  tmi . 
Tbe  case  of  PuHtr  r,  Damt  la  InstnictiTe 
«D  this  bead.  (18  Pick.  472.)  It  there  ap- 
peared that  Dame,  the  defendant,  was  the  owd- 
er  of  a  large  tract  of  laad  and  flats  situated  on 
Sea  Street,  and  between  it  and  Front  Street,  on 
the  Boutb  side  of  Boston,  which  would  be 
greatly  eubanced  in  value  if  the  Boston  and 
Woreeater  Railroad  Company  would  locateone 
of  its  depots  between  those  streets  and  easterly 
of  Front  Street  To  induce  the  tympany  to 
make  BQch  location  It  was  supposed  to  be  neo- 
e^sary  to  form  an  aasoclatioii,  which  would 

e;  to  It  a  Urn  sum  of  money  and  famish  a 
■ge  tnct  of  umd  for  tbe  depot  beeides  mak- 
ln<;  otber  donaUoDB;  and  to  pnmde  the  mooey 
and  land,  also  to  form  a  Company  to  purchase 
the  flats  and  land  between  the  streets  named, 
to  be  held  as  Joint  stock  and  laid  out  in  due 
form  and  shape  for  sale.  Fuller  agreed  to  aid 
Dame  in  getting  np  such  oomrany.  and  in  In- 
ducing the  ndlroaa  company  to  fix  iln  tenuiu- 
aiionand  principal  depot  between  tbosestret'tB. 
Fuller  being  himself  of  opinion  that  the  rail- 
road ought,  from  a  view  of  the  public  good  and 
the  good  of  its  stockbolden,  to  ecter  tbe  city 
oil  the  southerly  side  and  have  its  principal  de- 
pot there.  Id  cooslderatlon  of  aucn  agreement 
Dame  gave  his  note  tot  J9,600,  payabtetoFul- 
kr  in  ttiree  years,  tbenolelielDgdepositednltb 
tlilid  parties,  to  be  delivered  to  him  when  the 
principal  depot  of  the  railroad  company  for 
merchandise  was  constructed  between  tbe 
streets  mentioned.  Fuller  was  at  tbe  time  of 
tlie  agreement  a  stockholder  in  the  railroad 
company.  The  road  having  been  completed, 
and  the  principal  depot  located  between  the 
streets  mentiooed,  ana  tbe  note  not  being  paid, 
suit  was  brought  upon  it  It  was  adjtulged 
that  the  contract  wascootrary  to  public  policy, 
and  that  the  note  given  in  consiaeralion  of  It 
was  therefore  void.  In  coming  to  this  concln- 
sion  tbe  conrt  considered  somewhat  at  large  the 
ground  upon  which  contracts  of  this  character 
were  avoided,  and  held  that  it  waa  because  they 
tended  to  place  one  under  wtook  Influences,  by 
olTcriDg  him  a  temptation  to  do  that  wt' 
n light  Id] uiioualy  affect  tbe  rights  and  Inter 
of  third  peraoni,  and  thatthe  case  before  if 
within  the  operation  of  ibis  principle,  tbe  f 
tract  lending  injuriously  to  aSect  thepubll* 
lerest  In  estAllshlng  the  fittest  and  most  a 
able  location  for  tbe  termination  of  tbe  Boston 
and  Worcester  Railroad  for  tbe  accommodn- 
tiOD  of  the  public  travel.  It  is  true  the  road 
'vas  constructed  and  located  by  the  corporation 
III  the  expense  of  private  parties  under  the 
aunclion  of  the  Legislature,  incorporated  for 
that  purpose,  who  were  to  be  remunerated  by 
a  toll  levied  and  regulated  by  lawi  and  it  was 
left  U)  Its  directora  to  flx  the  termination  and 

Slace  of  depodt.  But  the  court  added:  "In 
oing  this  a  oonfldenoe  waa  reposed  In  tbem, 
121)  V.  S. 


when  it  is  considered  that  the  interests  of  the 
corporaUon  as  a  company  of  passenger  and 
freight  carrieis  for  profit  was  identical  with  the 
interests  of  those  who  were  to  be  carried,  and 
haJ  goods  to  be  carried,  that  la,  with  the  pub- 
lic Interest.  This  confidence,  however,  could 
only  be  safely  so  reposed  under  the  belief  that 
all  tbe  directors  and  membera  of  the  company 
should  exercise  their  best  and  their  unbiased 
ment  upon  the  question  of  such  fltnesa, 
out  being  influenced  by  distinct  and  extra- 
neous interests,  having  no  connection  with  the 
accommodation  of  tbe  public  or  the  Interesti 
of  the  company.  Any  attempt  thetefote,  lo 
create  and  bring  Into  efficient  operation  such 
undue  Influence  has  all  the  Injurious  effects  of 
a  freud  upon  the  public,  by  causing  a  question 
which  ought  to  bedecided  wiih  asole  and  sin- 
gle regard  to  public  Interests,  to  be  affected 
and  controlled  by  coDslderatlon*  liaviug  no  re- 
gard to  such  inloresls.  It  is  no  answer  to  aay 
that,  W  tbe  Act  of  incorporation,  the  execn- 
tive  authority  was  vested  bi  a  bowd  of  direct 
on.  and  Hr.  Fuller  was  not  a  director.  He 
was  a  member  of  the  company  and  might  be 
chosen  a  director.  He  was  an  elector  of  the 
directors,  and  they  were  directly  responsible  lo 
the  etockholdera.  The  Immediate  act  of  loca- 
tion was  with  directors,  but  the  efficient  au- 
thority was  with  the  members  andalocbholdera 
of  the  corporation,  who  elect  tbe  directors. 
Tbe  election  maydepend  upon  the  known  views 
and  opinions  of  candidates  upon  this  very  ques- 
tion of  location.  They  bad  a  right  to  Itia  dis- 
interested Judgment  and  advice  upon  tbe  ques- 
tion of  location;  andthiscouldnot  be  exercised 
whilst  he  held  and  relied  on  a  promise  for  a 
large  sum  of  money,  the  payment  of  which  de- 
pended upon  this  decision  of  tbe  question  by 
the  direclora." 

Tbe  case  before  us  is  much  stronger  than  tbe 
one  thus  decided  by  theSupreme  Judicial  Court 
of  Massachusetts.  There  tbe  contract  was 
held  Invalid  because  made  with  a  stockholder 
of  the  company,  by  which  he  promised,  for  a 
pecuniary  consideration,  to  endeavor  to  procure 
the  com)ianT  to  locate  one  of  its  depob  ni  a 
particular  place  in  tbe  city.  Herethe  contrnct 
was  with  an  employ^  of  tbe  company,  to  In- 
duce it  to  disregard  Its  obligations;  and  llie 
principal  person  making  that  contract  on  tbe 

Eart  of  the  employ^  was  a  director  and  slf>ck- 
older  of  tbe  company  whi^h  was  to  be  tbuf 
seriously  affected. 

The  iirinciple,  which  ia  so  clearly  and  forci- 
bly stated  Id  PuBrr  v.  Dame,  bns  been  applied 
In  numerous  instances  by  tbe  hlgliesl  courts  of 
different  States,  to  avoid  contracts  made  to  in- 
fluence lailroac  i^DOipanies  in  selecting  their 
routes  and  Incnting  their  depots  and  stations, 
by  donations  of  land  and  money  to  some  of  Its 
directors  or  stockholders  or  agents.  Thus  in 
Bettor  V.  WaUien,  90  III.  138,  It  appeared  that 
In  1849  the  Leglslatureof  Illinoislncorporateda 
company  lo  build  a  railroad  from  s  point  on  the 
Mississippi  River  to  Peoria,  and  that  in  1803  tbe 
cliH  rter  wasamendedsoaato  anthorize  the  exlea- 
slon  of  the  road  from  Peoria  eastward  to  the  state 
line,  lo  less  the  company  mode  a  oontract  with 
the  firm  of  Cniger,  Secor  and  Company,  by 
which  the  latter  undertook  tbe  ocoittraotlon  and 
8U 
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equipmentof Iberoad.  Iiil6r>6, whllrteDgaged 
upon  tbia  work,  ibe  tnenibera  of  the  firm, 
tog«tfaer  with  B«ilOT,  the  president  of  the  roil- 
Hod  compsDj,  Sweat,  one  of  its  directors,  and 
Smttb,  fta  coDatructton  agent,  eolered  Into  u 
contract  with  Watben  ana  Oibsoc.  Che  defond- 
Mte,  bj  whicb  the  latter,  being  tbe  owners  of 
leO  acres  of  land,  agreed.  In  conEiderfltton  that 
the  road  then  in  procew  of  construction  should 
cross  the  Illinois  Central  Railroad  where  tbeir 
land  was  situated,  tbe  land  would  be  laid  out 
Into  towQ  lots  and  sold,  and  after  oroceeda 
amountios  to  (4,800  had  been  receiveo,  wblcb 
were  to  be  reUined  by  Wathcn  and  Gibson,  a 
converance  of  an  undivided  bslf  of  the  residue 
eboula  be  made  to  tbe  other  parties.  Theonly 
consideration  for  this  agreemuoi,  aside  from  the 
location  of  tbe  road,  was  that  tbe  other  parties 
■boald  aaaiat  and  contribute  to  the  bulldiogup 
of  tbe  town   on    the  land.     Tbe   road  was 

!V  constructed  across  th«  lUlnoIs    Central,  and 

Watben  and  Qlbson  1^  out  tbe  land  Into  iota 
and  proceeded  to  H.-U  the  same,  and  tbe  Towo 

i  of  El  Paso  was  built  on  the  land  and  an  adjoin- 

ing tract.  In  1888  tbe  plaintlffB  flled  Iheir  bill 
B^inst  Watben  and  Qiosoo  (or  an  accouut  of 
the  sales  and  a  conTcyauce  of  tbe  uodlvlded 
half  of  the  lota  unaold.  Tbe  court  bold  the 
contract  void  as  against  public  policy,  and  dis- 
missed the  suit,  and  tbe  decree  io  this  respect 
was  affirmed  by  tbe  supieme  court  of  the  State, 
that  court  olwerving  that  when  tbe  people 
through  their  Legislature  grants  to  a  company 
tbe  right  of  cmlnrnt  domain  for  tbe  purpose  of 
constructing  a  railroad  ft  is  upon  tbe  auppoal- 
tion  that  the  road  will  briog  certain  benefits  to 
the  public,  and  that  when  subecrlptlona  are 
made  to  Its  stock,  the  mone;  Is  subscribed  npon 
the  understanding  that  the  officers  intrustod 
wltb  ttie  coDstractToD  of  the  road  will  so  locate 
Its  line  and  eatabliah  ita  depots  as  to  bring  tbe 
highest  pecuniary  profit  to  the  stockboldets 
compatible  with  a  proper  regard  for  the  public 
I'  convenience;  that  these  alone  are  tbe  considera- 

■j  tioDS  which  should  control  officers  of  tber(»d; 

'  [6S1]  and  so  far  as  they  permit  their  official  action  to 
be  swayed  by  th^  private  tnleresia,  they  are 
guilty  of  a  breach  of  Uust  lowaids  the  stock- 
bolders,  and  a  breach  of  duty  to  the  public 
at  large;  aod  It  added:  "A  court  of  equitv 
will  not  enforce  a  contract  resting  upon  bucd 
official  delinqaency,  ot  eveo  tending  to  produce 
IL  Such  isine  character  of  the  contract  before 
ua.  If  we  enforce  It  we  lend  the  sanction  of 
tbe  court  to  a  class  ot  contracta,  the  Inevitable 
tendency  of  which  Is  to  make  tbe  officers  of 
these  powerful  corporations  pervert  their  trust 
to  their  private  gain,  at  the  price  of  inju^  at 
once  to  the  stockbolders  and  to  the  puolic. 
Rendered  Into  plain  English,  the  contract  In 
this  case  was  a  bribe  on  tbe  put  of  Watben 
and  Gibson  to  tbe  prerident  and  other  officers 
of  the  railway  company,  and  to  the  contractors 
who  were  bmldlog  the  road,  of  an  undivided 
half  of  one  hundred  and  alxt^  acres  of  land.  In 
condderatioD  of  which  the  road  was  to  be  con- 
structed on  aoertaln  line  and  a  depot  built  at  a 
certain  point  'Now  If  this  was  the  best  lino  for 
crosdng  tiie  Dllnols  Central  conaldered  with 
reference  to  the  interest  of  the  stockholders  and 
ot  the  public,  then  Itwastbedutyof  theofficers 
of  the  company  to  ealabllah  It  there;  and  If  they 
Intended  so  to  do  because  h  wa>  tbe  propw 


line,  but  professed  to  be  hedtatlng  between 
this  and  another  line  in  order  to  secure  to  them- 
selves tbe  contract  under  consideration,  s 


fendants,  and  &e  use  of  a  false  pretext  in  order 
to  acquire  defendant's  property  without  con- 
sideration. If  OD  tbe  otner  haad  this  Ihie  was 
not  the  beat,  but  was  sdopled  because  of  tbIa 
contract,  tbe  case  is  still  stronger  against  tbe 
complainants.  If  such  was  the  tact  they  are 
asking  tbe  court  to  enforce  the  payment  of  a 
bribe,  tbe  promise  of  which  Induced  them  to 
sacrifice  their  official  dut;  to  their  private  gain. 
If,  as  a  third  contingency,  the  choice  lay  be- 
tween this  line  and  another  eauatly  good,  but 
not  better,  aod  they  were  Innucnced  by  tbis 
contract  (O  adopt  this  line,  then,  althoogh 
neither  the  company  not  the  public  has  been 
injured,  yet  tbe  defendants  have  made  their  of- 
floal  power  an  instrument  of  private  emolu- 
ment in  n  manner  which  no  court  of  equity 
can  sanction.  In  tbis  partieular  case  no  wrong 
may  have  been  done,  snd  yet  public  policy  — -«, 
plainly  forbids  the  sanction  of  audi  contracta,  I**"! 
because  of  tbe  CTeat  temptation  they  would  of- 
fer to  offlclat  lalthleBsncss  and  corrupijon." 
The  doctrine  of  tbis  case  was  approved  by  the 
Supreme  Court  of  Illinois  In  lAiCder  t.  Carjien- 
Ut,  03  III.  809;  and  in  St.  I/ntii,  J.iiO.B.  Co. 
T.  JtffltteM,  71  El,  893. 

HoUadag  v.  Patlerton,  decided  oy  tbe  Su- 
preme Court  of  Oregon  {5  Oreg.  177),  la  also  in 
harmony  with  Ful&r  v.  Dame,  antl  Bettor  v. 
Wai/ien.  the  court  following  a  similar  course 
of  reasoning  to  that  sdoptM  in  those  cases. 
That  doctrine  and  reasoning  are  also  often  ap- 
plied where  the  reward  or  taoaty  coiulderstioa 
for  taking  a  particular  route  or  establishing  a 
stallOD  or  depot  at  a  particular  place  is  offered 
directly  to  the  r^lroad  conpany  instead  of  to 
Its  directors,  stockholders,  or  aoenta.  But  we 
do  not  refer  to  Ihem,  becauite  tnere  are  ezcep' 
tlons  or  qualifications  In  tbe  application  of  the 
doctrine  In  such  cases  requiring  ezpUnatlon,  aa 
where  a  subscripHon  Is  conditioited  upon  the 
adopUon  of  a  particular  route,  or  the  conatnic- 
tlon  of  a  station  or  depot  at  a  parilcnlar  place. 
JPlKifie  R,  Oo.  V.  aw(v.  4B  Ho.  313;  Baeiiu  Oo. 
BaiUt  V.  Avert,  12  Wis.  013;  Fart  Edtsard  it 
F.M.FI.m>adOa.Y.Faynt,lli'S.Y.B8i.  There 
Is  no  exception  In  any  decision  called  to  our 
attention  as  to  the  character  of  a  contract  wlien 
for  a  pecuniary  consideration  dlrectoth,  stock- 
holders, or  agents  of  a  companj  undertake  to 
influence  lis  coiuluct  In  these  mattera.  Indeed, 
the  law  is  general  that  agreenwnta  upon  pecnn- 


wltli  duties  affecting  the  pnblio  i 

with  duties  of  a  fldudaiy  character  to  private 

parties,  are  against  the  true  poHi^  of  the  Stat^ 

whicb  Is  to  secure  fidelity  in  the  disdiarga  of 

all  such  duties.    Agreements  of  that  cbancter 

introduce  mercenary  considerations  to  control 

tbe  conduct  of  parties,  iastead  of  consldetB- 

tlona  arising  from  tbe  nature  of  their  dntiea 

and  the  most  efficient  way  of  discharging  them. 

They  are,  therefore,  necessarily  ctorupt  in  Ibeir 

tendencies.    Aa  we  said  in  I\vvidtnee  Toot  Oa. 

V.  Jfonit.  68  U.  8.  a  Walt  48, 0«  U7: 808, 871).  . 

"  that  aU  agreements  for  pecunlair  oonriders-       [AS 

tions  to  control  the  buslnees  iqMitKlona  of  tfa« 
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Oovemment,  or  the  regular  admblrtntlcHi  of 
justice,  or  the  appolDtm«nia  to  public  offices, 
or  the  ordlnaiT  ooutm  of  leglilatloii,  are  void 
fls  against  public  polity,  witnont  reiereace  to 
ths  question  nhetner  ImjffopeT  meaus  are  cod- 
templated  or  used  in  tbdr  ezecutlon,"  ao  we  saj 
of  aereeineiita  like  the  one  In  tbla  caae:  thef 
are  against  public  policy  because  of  their  cor- 
rupt teadency,  whether  lawful  or  unlawful 
means  are  contemplated  or  naed  In  carrying 
them  Into  eiecutlOD.  "  The  law,"  as  said  In 
that  case,  "  looka  to  the  (tau^ial  tendency  of 
such  agreements;  and  It  ckwes  the  door  to 
temptation  by  refusing  them  tecognidoo  In  any 
of  the  amrt»  of  tbe  connnr."  Oseanwon  t. 
Armi  Oo.  108  U.  S.  2S1,  mim-.  S8S,  «&]. 

Fn>m  the  viem  eeprmti  d  f^UuM  iMl  M« 
Qmrt  Mmd  erred  in  *u§tairUng  (Jl«  i»mvrrgr» 
tot!ie»peeiaipt«(Ua6oMinmtiinud;andittinot 
neoeaaTy,  thir^ore,  to  eonM»  at  o&tr  pUat. 
The  jvdgmtM  tn^ttt  be  rtterted  and  tht  eauta  re- 
manded Kith  iTUtractitm*  to  merrvie  8»a  ie- 
wairrer*  to  the  above  pteai,  and  take  furthtr 
prooeedingt  not  ineoniittent  with  thit  epinion; 
emd  it  it  to  oriarei. 


inO]     BTBWAHT  B.  8H0TWELL,  Plf.  tn  Brr. 

SAMUEL  A.  HOORE,  ai  Treasurer  of  H&b- 

BUOM  Oomrr,  Ouo. 

(Bee  B.  a  BaporteT'i  ed.liei>«)U 

Beaeion  of  tax^ion— Statute  ef  Ohio. 


raper^  lor  Uuatloii,  di 

, obeak,  TeoelylDii_tba 

itlnlenl  tender  ncrtea  of  tbe  ODttea  Biatss. 

which  he  tncloees  In  an  envelope,  and  plaoeswith 
the  bank  la  a  ipeclal  denoait,  wTlUog  hi*  name 
theroon.  and  reqaeMliig  (M  bank  to  put  It  In  Its 
•ate  tor  aim,  and  irtSilD  a  week  after  the  ansrini 
ment,  be  takce  the  sama  Kieentiaoks  whleb  be  had 
placed  OD  ajkeolal  deposit  and  Immedlatelj  Tsatoied 
them  to  tlie  bank  aaa  ceDeral  deposit,  subleet  tobla 

order:  and  all  thU ^ 

avoldlr ' 


>ldjD« 

itttaS 

lawa  of  the  Bote. 
I.  The  Statute  of  OUo  wfalob  prortdee  for  tbe 

■K»'4lnment  of  tbe  montUr  aTerage  amoant  or 
}f  tbe  propertr  or  B>oods  held  bf  penona  dur- 
■■ HT.aDd for  tbe  amemment lor 

'  1080.1 
Decided  JKmA  S,  1889. 

TN  ERROR  to  the  Supreme  Court  of  tbe 
X  State  of  Ohio,  to  review  a  Judgment  of  that 
Court  afflnnlng  the  Judgment  <»  tbe  Circuit 
Court  td  the  E»Ue  for  t&e  amoant  of  a  tax. 
A^med. 

Reported  below;  14  West  Hep.  187.  45  Ohio 
St. . 

The  facts  are  staled  la  the  o^dnlon. 

Meeere  BliJwrd  A.  HMrlaoa  and  T. 
D.  Uaaolii,  for  plaintiff  In  error: 


ItUlE 


Is  Immaterial  whether  the  tax  U  dbectly 
npoD  the  obligBtlons  a*  nomine,  or  b  Indirectly 
129  0.  ft. 


upon  the  obllgaUons  by  lev]  Ing  It  upon  the 
~eans  put  Into  the  obllgattona, 

McOaioeh  T.  Md.  17  U.  8.  4  Wheat.  816 
(4:579);  Bank  of  Commerce  v.  N.  T.  67  U.  8.  8 
Black,  630  (17:451);  BaTik  Tax  Date,  09  U.  S. 
2  Wall.  200  (17:798):  Bank*  v.  If.  7;  74  U.  8. 
7  Waa  18  (1B;57);  Waton  v.  OharlaUm,  27  U. 
8.  2  Pet.  449  (7:481);  People  v.  New  Tork  Co. 
74  U.  8.  7  Wall.  M  (19:60);  Ogden  y.  WaOter, 
G0  Ind.  460. 

The  sHsesament  against  tbe  shareholders  WM 
void  because  the  assessors  f^ed  to  observe  ft 
condition  precedent  to  their  right  to  aaseas. 

Albanp  Oity  2fat.  Bank  J.  Maher.  19  BUlchL 
183. 

If  the  tax  was  Ulegal,  the  party  had  a  remed^r 
at  law. 

Greene  v.  Mumford,  0  R.  L  478;  KeBem  r, 
Shf.  IS  Ohio  St.  64. 

liie  Constitution  permits  no  deduction  of 
liabilities  from  moneys  and  credits. 

Latimer  v.  Morgan,  6  Ohio  St.  279;  Cham- 
paign do.  Bank  V.  Smith,  7  Ohio  8t.  48,  07; 
Pavaev.  Wattereon,  87  Ohio  St.  181.  135. 

IfeetTt.  D.  A.  HoIllD^worth.  John  If. 
Garten,  Count;/  Solieif^,  Harrison  Couoiy, 
and  David  K.  Wataon,  Atly-Gen.  of  Ohio, 
for  defendant  in  error. 

Mr.  Jitttiee  Miller  delivered  tbe  opinion  of 
the  court: 

This  writ  of  error  to  tbe  Supreme  Court  of 
the  State  of  Ohio  brini^  up  for  review  ajudg* 
ment  of  that  court  coQCcmiug  tbe  lazaliou  by 
the  state  autfaoritiea  Imposed  upon  the  plaintiff 
in  error,  Siewart  B.  Shotwell,  as  tbe  owner  of 
ft  certain  amount  of  United  Slates  legal-tender 


Pleas  of  Harrison  County,  Ohio,  by  the  c(. ._ ., 
without  a  JuiT.  bj  consent  of  parlies;  and  that 
court  found  ue  rollowin^  conctusioas  ot  fact 
and  law,  under  the  provision  of  the  aiiite  stat- 
ute, upon  which  all  the  subsequent  proceedings 
have  been  based: 


The  parties  to  this  cattse  having  waived  s 
.  ',  the  same  came  on  for  trial  to  the  court, . 
and  ihe  pardea,  with  a  view  of  excepting  to  the 
decMon  of  Ibe  court  upon  the  questions  of  the 


and  ih 


fact  found  separately  from  tbe  conclusions  of 
law,  and  the  testlmonv  having  been  heard,  the 
court  finds  as  conclusioni  of  fact  as  follows: 

"  That  the  defendant  la  and  for  many  yean 
has  been  a  resident  of  Harrison  Coun^,  Ohio, 
that  on  the  Saturday  preceding  the  second 
Mond^  of  April,  in  the  years  1881.  '88,  'es.  ■84, 
and  '85|^  the  aefendant  Ind  on  deposit  In  bank, 
at  the  Town  of  Cadix,  in  said  counly,  to  tal> 
credit  as  a  general  depositor,  the  following 
sums:  In  1B81,  «tlO,900;  in  -88,  |86.900;  b  '88, 
«2e,SS0i  In  -84.  «18,SaO:  fo  '86,)4,700;  thaton 
said  Saturday  In  each  of  said  years  he  checked 
out  ihesald  ^ancesostandlng  to  his  credit,  and 
at  hla  request  the  same  was  paid  to  him  in  United 
States tecurlties  commonly  called  'greenbackt;' 
that  on  eaob  occasion  after  counting  the  rooney 
so  paid  to  him  he  iucloaed  the  same  In  a  pack- 
age, wrote  ble  name  thereon,  and  returned  tlie 
same  to  the  officer  of  the  banl^  reqoeating  him  to 
place  Uieaune  in  the  buk's  nfe  lor  Urn,  which 
887  . 


Bdpbuir  Court  or  tub  Usitko  Statbs. 


Oot.T 


WW  done.  On  no  occasion  did  ihe  derendant 
canrf  tbc  money  out  nf  tbebank  bulldlo^;  and 
Id  iht  milj  part  of  the  next  week  in  encli  of 
■kid  jeara  he  returned  to  the  book  and  ds- 
manded  bla  package,  which  naa  ^veu  him, 
aod  be  opened  the  same  and  delivered  tt  to  an 
officer  of  the  bank,  asklu^r  (bat  the  amount 
should  be  placed  to  hla  crcllt  as  a  general  de- 
poaltor,  which  waa  done;  tliat  on  each  occasion 
the  defendant  drew  out  the  balatioe  due  him 
with  inieut  to  obtain  nontaxable  securities,  and 
thereto  erade  taxation  on  sncb  baliDca;  but 
that  on  each  occasion  dnrlnc  tbe  time  whidi 
Interrened  between  the  wlAdrawal  and  the 
subsequent  depodt  as  a  general  depositor  he  Was 
itmajibthe  absolute  owner  of  the  mone^  so 
willianwn,  and  the  same  was  subject  to  his 
disposal;  that  he  did  not  in  either  of  said  years 
list  for  taxation  any  part  of  the  money  so  paid 
to  him,  nor  did  be  list  the  monlhlv  average 
amount  of  value,  tor  the  time  he  held  or  con- 
trolled the  same  within  the  preceding  year,  of 
[6981  Bay  moneys,  credits,  or  otner  effects  within 
tiiat  time  inTesled  in  or  converted  into  tbe  said 
•ecurities  so  by  bim  drawn  oat  of  bank,  nud  that 
itid  montblyaverageamountaolnyestedby  the 
defendant  in  such  securities  within  the  yean, 
respectively,  preceding  tbe  drawing  out  of  said 
moneys  was  tbe  amount  so  drawn  out  at  tbe  end 
of  Ibe  year;  that  tbe  andltor  of  Bold  county  placed 
said  several  sums  upon  tbe  duplicate  of  said 
coun^  for  the  year  Iw,  except  for  tbe  year  '8fi 
be  erroneously  placed  t4,9f0,  with  fifty  percent 
added  thereto, making  f  7,420;  whereas,  uie  data 
before  him  and  by  which  he  should  have  been 
controUed  Bnthorfzed  onlv  $4,700,  which  with 
dfty  per  cent  added  would  make  (7,050;  end 
tbeoourt  further  finds  that  tbe  amount  of  taxes 
chargeable  upon  the  agrczate  of  said  several 
enms,  If  the  same  are  suDlecl  to  taxation,  is 
93,817.05,  and  that  saidduplicate  was  delivered 
to  Uie  treasurer  of  said  county  for  collection, 
"  And  the  court  bdne  of  opinion  that,  upon 
tbe  facts  so  found,  the  law  of  tbls  cnse  la  with 
tbe  defendant,  ft  is  thereupon  considered  that 
the  defendant  recover  of  the  plainiiif  his  costs 
bereln  expended,  taxed  al  fSU.OO;  to  which 
rulbc  of  the  court  as  to  the  law  of  the  case 
and  to  the  Judgment  go  rendered  the  plaintiff 
excepts." 

The  case  was  taken  by  appeal  to  the  circuit 
court  of  the  Stale,  where  Uie  decision  of  the 
court  of  common  pleas  was  reversed,  and  Judg- 
ment rendered  for  the  amount  of  tbe  tax  sued 
foi  against  Shotwell.  This  waa  carried  lo  :be 
Buitreme  Court  of  the  State,  in  which  the 
decision  of  the  circuit  court  was  efBimed.  To 
review  that  Judgment  this  writ  of  error  Is  proa- 

Tbe  error  assigned  Is  that  tbe  tax  levied  and 
enforced  by  this  judgment  was  upon  notes  of 
the  United  States,  which  la  forbidden  by  the 
Revised  BUtutes  of  tbe  United  States  In  the 
following  language: 

"Sec.  8701.    All  stocks,  bonds,  treasory 

notes,  and  other  obligations  of  the  United  SlatM 

shall  be  exempt  from  taxation  by  or  under 

Stale  or  mDnidpal  or  local  anthori^r." 

And  that  tbe  Supreme  Court  of  Ohio  emd 

fKo^i     In  bolding  that  section  3787  of  tbe  Bevited 

^^^*i      BUtntea  c3  tbe  State,  pwed  June  SO,  IBT 


take  etlcct  Janmiry  1, 1880.  is  not  in  violation 
ot,  nor  repugnant  to,  the  section  above  Quoted. 

It  is  not  controverted  by  counsel  for  oefeod- 
ant  in  error  that  under  the  United  States  Iaw 
the  greenbacks  were  not  subject  to  taxattoo,  or 
that  if  tbe  Ohio  Statute,  when  property  ood- 
stnied,  authorizes  such  taxatloit  It  la  to  that 
extent  invalid.  CBitt  tbe  question  presented  to 
us  for  consideration  is  wtaetber  the  tax  levied 
in  this  case  by  the  snthorltiea  or  the  State  wm 
a  tax  upon  Ibe  legal-tender  noiei  issued  by  the 
Government  in  tbe  bands  of  Sbotwell. 

It  is  conclusively  shown  by  the  finding  of 
facta  that  prior  lo  the  day  to  wbicb  tbe  asaeM- 
ment  of  property  for  laxatira  relate*  by  the 
Laws  of  Ohio,  Sbotwell  bad  In  bis  bank,  on 
general  deposit,  subject  to  bis  order  at  the  Town 
of  Cadiz,  in  the  CounW  of  HarrlHOn,  in  the 
previous  years  of  1881, 1689,  I8SS,  1884,  and 
188S,  tbe  guma  of  mimey  on  which  the  taxes 
here  in  controveray  were  aaseesed;  but  it  la 
claimed  by  him  that,  a  day  or  two  previous  to 
that  fixed  by  statute,  he  bad.  In  each  of  those 


receiving  tbe  amount  of  it  in  leeal-tcnder  notes, 
had  put  them  into  a  package,  which  heinclosed 
in  an  envelope,  and  placed  with  the  bank  ss  a 
special  deposit,  writing  bis  name  thereon,  and 
requesting  the  bank  to  put  it  in  Its  safe  for  him, 
which  ivas  done. 

Arguing  from  the  proposition  that  the  assess- 
ment for  an  entire  year,  under  the  Laws  of 
Ohio,  must  be  mode  on  the  particular  day 
mentioned  in  the  statute,  and  that  these  green- 
backs were  his  property  on  that  day,  it  ia  in- 
sisted, with  great  earnestness  by  counsel,  that 
the  amount  of  tbe  .package  thus  on  aprciol  de- 
posit  on  that  day  could  not  be  taxed  by  ilie 
slate  authorities.  To  this  general  proposition 
there  does  not  appear  to  be  any  valid  objection 
if  the  thing  done  had  twen  In  the  ordinary 
course  of  buriness,  and  Ibe  conversioo  of  hia 
geueral  deposit  in  the  bank  into  a  private  pack- 
age of  greenliHcks,  exempt  from  taxation,  were 
free  from  lllciral  punmse  or  fraudulent  motive. 
But  since  it  is  found  aa  a  matter  ot  fact  that 
tbe  whole  transaction  was  made  for  the  purpoaa 
of  evading  taxation  on  tbe  amount  ot  nls  gen- 
eral deposit  on  the  day  It  was  exchanged  tor 
greenbacks,  and  that  there  was  no  purpose  of 
pennnuently  changing  the  amount  of  tbe  do- 
posit  in  tbe  bank  subject  to  his  order,  and,  as 
such,  liable  to  taxation,  it  is  argued  by  counsel 
Hist  it  was  a  fraud  upon  the  Revenue  Laws  of 
Ihe  State  of  Ohio. 

For  all  of  the  years  mentioned  the  aame  proc- 
ess was  (lone  through  witb,  and  in  evei7  In- 
stance, within  a  week  after  Uie  assesstoent,  tbe 
plaintiS  in  error  took  tbe  same  greenbacks 
which  ho  had  placed  on  qieciol  deposit  and  im- 
mediately restored  them  to  tbe  bank  as  a  gen- 
eral depwrit,  subject  to  his  order;  in  other  words, 
he  remanded  the  amount  lo  the  condition  in 
which  it  would  have  been  liable  to  taxation  if 
the  period  of  assessment  were  not  limited  to 
the  particular  day  mentioned  in  the  statute. 

It  does  not  need  tbe  Bndiog  of  the  court  be- 
low as  a  fact  to  ahow  that  tbds  was  an  evasion. 


tberefoK,  urged  tbaton  tbis  ground  alone— tbe 

llleg^  purpose  for  which  the  transac^ons  were 

1S8  U.S. 


SBOnriLL  T,  HOORB. 


made  In  the  baok— (be  conit  abould  hold  the 
platntHI  in  error  liable  to  (axsUon  for  tbe 
amount  thiu  converted.  Several  decUons  on 
ttilt  subject  by  itate  courts,  holding  this  view, 
are  cited  in  tbe  brief  of  couiuel.  Tbej  ue  di- 
lectlj  in  poinl,  esd  relate  to  attempts  of  an- 
ciselT  the  same  character  to  effect  a  simllai 
eTBCdon    of    tUcatlOD    on    propeity   othernlae 


Udon    of    tUcatlOD    on    propeity   othernlae 
ble  thereto.    Among  these  are  HoSj/  Bpr 
8az.  A  In*.  Oo.  t.  Mar^uUl  Co.  S2  Htw. 


Jona  V.  Beaard  Oo.  10  Neb.  154;  and  Poj^Um 
V.  Yamliia  Oo.  8  Oreg.  887.  From  ihe  latter 
case  ire  quote  the  following  language: 

"If  a  taxpayer,  having  a  large  amount  of 
notes  aod  mortgagee,  iu  order  to  escape  the 
pttfment  of  taxes  on  the  same,  borrovs  a  sum 
of  monej  of  a  person  residing  out  of  the  coun- 
ty,  and  depootls  with  bit  creditor  nicb  note* 


are  taxable  in  the  counU  where  such  taxpayer 
reaidesi  sod  such  depodt  or  transfer  is  a  fraud 
OD  the  revenues  of  die  county." 

And  this  court  in  MittkeU  v.  LtattnvioTth 
Oounlp,  91  U.  S.  306  [28:803],  denounces  con- 
duct preciael;  limllar  Co  that  of  the  plaintifT  in 
error  in  this  case,  In  the  following  language: 

"  TJuited  Statee  notes  are  exempt  from  tax- 
ation by  oi  under  state  or  municipal  authority; 
but  a  court  of  equity  will  not  Knowingly  use 
Its  extrsordioarT  powera  to  promote  any  such 
-'■  plSnt—  -^    -  - 


[COT]    scheme  as  tills  p 


Intiil  devised  to  escape  his 


IS  any.  Is  in  a  court  of  law." 
The  drcumstances  of  that  case  are  precisely 
like  those  la  tbe  case  before  us.  The  laxpajer 
converted,  lu  tbe  same  manueT  as  Sbotwell  did, 
about  nineteen  thousand  dollars  In  current  funds 
ao  general  deposit  In  bis  bank  into  the  same 
value  in  greenbacks,  aud  placed  them  In  a  pack- 
^e  whiui  he  put  in  the  vault  of  tbe  bank  for 
safe  kendng.  This  was  on  February  28.  On 
March  8,  following,  be  withdrew  this  package, 
and  deposited  the  notes  to  his  general  credit. 
This  WBS  done  for  the  sole  purpose  of  eecaplog 
taxation  upon  his  money  on  deposit  In  the 
bank.  That  case  only  dlSera  from  the  one  at 
bar  in  tbe  fact  that  the  revenue  officer  pro- 
ceeded to  collect  the  tax  assessed  bj  distress, 
which  compelled  the  defendant  lo  resort  to  a 
court  of  equity  lo  enjdn  tiie  proceedings;  but 
this  court  ndd  that  the  tranncdou  was  so  in- 
equitatde  that  it  would  not  be  sustained  In  a 
court  of  chancery. 

Instead  cd  punulng  that  method  of  collecting 
the  tax  in  the  preMUt  caae,  as  the  treasurer  or 
tbe  conn^baaarightto  do  under  Ihe  Laws  of 


't  holds  that  the  party  assessed  can 
bare  do  leUef  In  a  court  of  equl^,  stitt  he  might 
have,  when  sued  at  law,  or  In  any  mannor 
where  the  Isnte  could  be  heard  in  a  court  of 
Uw  as  dWtngulsbed  from  a  court  of  equity. 

AU  Uxee  decUons  show  that  thecourts  look 
apon  this  taansactioD  aa  indefensible,  and  con- 
elder  it  an  Improper  evaaloo  at  tbe  du^  of  the 
dUzen  to  pay  Ms  share  of  the  taxes  necessary 
to  support  the  Qoveroment  which  la  Justly 
doe  tat  Us  properly. 

WaMng  the  qncMlon  whether  these  equitabte 
IStC.B. 


consideratlonB  would  couBtltula  a  defense  In 
an  action  at  law  lo  collect  the  tax  in  suit,  we 
proceed  to  Inquire  whetluT  tbe  Statute  of  Ohio 
made  all  aastasment  for  laxea  relate  by  an  iron 
rule  to  the  day  preceding  the  second  Mondav  in 
April,  andtoproperty  possessed  on  thai  parUcu- 
lar  day,  and  that  only.  Is  and)  a  constructioB 
of  tbe  Law  of  'he  State  of  Ohio  a  proper  onet 
It  Is  to  be  conueded  that  a  Blate  may  make 
tbe  ownership  of  property  subject  to  taxation 
relate  to  any  day,  or  dnyn,  or  period  of  the 
year.  It  may  Ihink  proper,  and  that  the  selection 
of  a  particular  day  on  which  returus  are  to  be 
made  by  taxpayers  of  tbdr  property  for  tbe 
purposes  of  assessment  does  not  necessarily  pre- 
cluae  tbe  making  of  assensments  as  of  other 
periods  of  tbe  vear.  Tbe  Suto  of  Ohio,  like  ' 
many,  and  peitiape  most  of  tbe  other  States, 
collects  from  the  business  and  property  lubj    ' 


to  taxation  tor  the  year  preceding  tbe'spec^ed 
dale,  the  elements  of  an  assessment  of  a  tax  to 
be  paid  by  tbe  taxpayer  for  tbe  year  eocceediag 
that  date,  and  It  has  in  several  uistancea  recog- 
nized tbe  fact  that  an  assessment  whii^  as- 
sumed that  all  property  should  only  be  taseased 
to  those  who  were  the  owners  of  It  on  tbe  pre- 
cise date  named  was  not  a  Just  apportionment. 


with  sDCb  additions  every  year  as  the  v 
improvements  iustlfles.  So  In  the  case  of  mer- 
chants engaged  in  buying  and  seillog  goods, 
the  stock  on  hand  on  inat  day  might  be  either 


tended  to  be  governed  by  the  amount  of  prop- 
erty owned  or  held  by  tbem  during  such  year 
would  be  evidently  unjust  either  to  them  or  to 
the  Bute. 

To  avoid  this  evil  the  statute  In  Ohio  provides 
for  the  ascertainment  of  tbe  monthly  averan 
amount  or  value  of  the  property  or  goods  in 
which  such  parties  were  dealing,  and  for  the 
assessment  for  taxation  on  that  basis.  Many 
kinds  of  busiiiess  must  be  of  this  character. 

The  Legislature,  percdvinglhe  fadlitv  with 
which  negotiable  securities  and  other  rights  and 
credits  which  were  liable  to  taxation  might  be 
exchanged  tor  greeobacki  at  the  time  the  as- 
sessment for  taxation  was  made,  and  after  the 
Bssessmeut  was  over  replaced  in  the  form  in 
which  they  had  been,  applied  this  principle,  by 
special  provision  of  tbe  statute,  to  that  format 
properiy.  In  this  thOT  showed  a  wise  forecast. 
So  far  as  weauisee,ueBtatnU  which  does  this 
does  not  tax  the  dtlzeo  for  the  greenbacks  irtilcb 
be  may  have  held  at  any  time  during  the  year, 
but  taxes  him  upon  tbe  money,  credits,  or 
other  capitel  which  he  has  nad  and  used,  ac- 
cording to  the  avemn  monthly  amount  he  has 
•obehl 

Such  we  understaod  to  be  the  purpose  and 
ettect  of  the  section  complained  of  by  counsel 
to  wit:  Bubdivirion  sixteen  of  section  3787  of 
the  Revised  Statutes  of  Ohla  We  do  not  see 
any  objection  to  that  Stale  endeavoring  to  ar- 
rive at  the  average  monthly  amount  or  value 
of  tbe  mon^B,  credits,  or  olber  effecia  of  tbe 
citizen  subject  to  taxation  within  the  ptecediag 


year,  and  ascertaining  in 
'erase  amount  ctf  ua  an;uiiu««,  vimw  flkBt* 
national,  for  the  some  period.  Dot  subject  to 
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OoT.  Tbbm, 


detenDlnlne  liow  mndi  of  bis  property  for  the 
joftr  precediiig  tbe  BsseeBmeiit  is  luble  to  taxa- 
ttoD,  and  bow  much  1>  exempt,  and  more  near- 
ly effects  the  purpose  of  the  feden]  stataie  ae 
If  ell  u  that  of  the  State  of  Ohio,  to  exempt  the 
one  aod  to  tax  the  other,  than  a  nile  nhtch  as- 
nimes  that  the  condltloii  of  the  means  and 
propw^  of  the  taxpayer  at  a  certain  liour  of  a 
piuticulai  day  in  the  year  slialt  constitute  the 
basis  of  his  taxation  for  tbe  entire  year. 

It  needs  no  other  evidence  that  the  rule 
adopted  by  Uie  State  of  Ohio  Is  the  better  one 
than  the  case  before  UB,  by  which  a  posseHsor 
of  large  means  subject  to  taxation  durliiK  every 
day  in  the  year  but  one  mar  escape  the  — 
meot  of  any  tax  on  all  of  his  property  11 
-irick  resorted  to  in  thepieeent  case  be  sue 
full  and  tbe  cases  which  we  have  dted  from 
I  he  other  state  courte,  as  well  as  theopinlon  re- 
ferred to  of  thiscourt,  clearly  show  the  wisdom 
of  tbe  Legislature  of  Ohio  fn  protecting  Itself 
against  tbe  effects  of  tbe  rule  here  contended  for. 
Section  2787  of  the  Ohio  Slatulee,  which  pre- 
Bcribes  the  character  of  the  stat^ent  to  ' 
made  by  persons  holdlnz  moneys,  credits,  __ 
InTestmenu,  such  as  are  aeacrlbed,  and  which 
arc  subject  to  taxation,  declares  that  such  state- 
ment shall  truly  and  distinctly  set  forth,  among 
other  things,  "moneys  on  hand  or  on  deposit 
subject  to  order,"  and  "the  amount  of  credits 
as  hereinbefore  defined."  Subdlrlslon  rixteen 
requires  a  statement  of  "the  monthly  average 
amount  or  value,  tor  the  time  he  held  or  — 


!  Invested  in,  or  converted  into,  bonds 
other  securities  of  the  United  States  or  of  ttiis 
State  not  taied,  to  the  exunt  he  may  hold  or 
control  Buch  bonds  or  secuiilles,  on  said  day  pre- 
ceding the  second  Monday  of  April;  aod  any  in- 
dcbtedneas  cteated  in  tbe  purchase  of  such  bonds 
or  securitiei  shall  not  be  deducted  ttom  the 
credits  under  the  'ourteentb  item  of  this 


is,  not  to  enable  that  State  to  tax  tbe  securi- 
ties of  the  United  States,  but  to  permit  it  to  tax 
other  inveetmenta,  mouOTs  on  hand  and  on  de- 
posit subject  to  order,  wnOe  It  combines  In  the 
tame  exemption  the  aacuritleB  of  the  Oenenl 


Government  and  those  of  the  State.  We  know 
of  no  principle  which  forbids  that  State  from 
taking  the  whole  period  of  a  business  year  al- 
ready past  as  Uie  best  means  of  ascertaining 
how  much  tbe  taniayer  sball  be  required  to 
par  on  property  which  Is  admitted  to  be  tax- 
abk,  and  how  much  be  iball  deduct  for  tbe 
nontaxable  securltiea  of  the  State  and  of  the 
United  Stales. 

Am  IhU  wu  At  mtthed  unier  which  lAeplairU- 
if  in  error  in  lAit  earn  viai  taxtd,  and  at  he  tMU 
auirgei  with  7U>  mart  than  h*  wot  liable  to  <pay 
midir  a  wite  and  equitable  law,  we  do  not  tee  ang 
trror  in  the  judffnwnt  of  the  Supreme  Court  ^ 
Ohio  and  il  it  aeeordinfflff  afflTTned, 

Mr.  Jwtiee  BrMdloy  dissenting: 
I  dissent  from  the  judgment,  I  do  not  de- 
fend Mr.  Shotwelli  but  it  is  a  que^tloo  of  law, 
and  the  law  of  Ohio  seeme  to  me  repugnant  to 
the  Act  of  Congress  which  exempts  the  securi- 
ties of  the  United  Slates  from  taiatloo. 

The  law  is  this;  the  property  that  a  man  has 
on  the  second  Monday  in  Aprjl  Is  Qie  amount 
of  property  which  he  Is  to  return  for  taialioo 
that  year.  Now,  If  a  man  chooses  to  buy 
United  States  securities  one  month  or  one  day 
before  that  time,  he  has  a  perfect  right  to  do  it, 
and  as  the  Act  of  Congress  dechuea  that  United 
Stales  securities  shall  not  be  taxed,  the  Slate 
has  no  right  to  tax  bim  for  tbem.  But  the 
Legislature  of  the  Slate  of  Ohio  undertook  to 
get  around  that  law  In  this  way:  they  say  that 
a  man  shall  not  be  exempted  from  taxation  for 
United  Statee  securities  owned  by  htm  on  tbe 
second  Monday  in  April,  only  in  proportion  to 
tbe  time  that  he  has  held  them,  so  that  if  be 
has  held  them  only  one  day  he  would  be  ex- 
empted only  one  83Sth  part  of  \ha  amounti 
whilst,  if  the  man  of  whom  the  taxpayer 
bought  them,  held  tbem  861  days,  he  would 
set  no  exemption  at  all;  he  would  be  taxable 
for  the  consideration  which  he  recdnd  for  the 
■ecuritiee  and  which  he  held  on  the  second 
Monday  in  ApriL  Theiefora,  in  Ohio  United 
State!  eecniltMa  are  only  exempted  from  tax- 
ation in  ft  limited  manner,  that  is.  In  propor- 
tion to  the  time  tbey  have  been  held.  AJl  other 
property  1*  treated  differently.  If  anything  la 
unoonstitutional,  it  seems  to  me  that  Uiis  i*. 
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12*  TT.  8.  1-lB,  82  L.  see,  HeCORMIOK  ▼.  QHAHAU. 

PfttmLta.— Grahua  pateat  for  barreeteT  waa  sot  new,  ta  aDnr- 
tng  flnKei^beam  to  riM  and  fall  freely,  p.  1&. 

Fatanta.—  Lem  br  wblcb  driver  conld  tip  up  front  edge  of  flnger- 
bar  arbltrarllr.  waa  not  norel  In  Graham  patent  f-  1&- 

Patmits.— FlDger-beam  la  McCormlck  patent,  dtd  not  InMof* 
flnrt  claim  of  Graham  patent,  p.  18. 

Fatanta.— Pint  claim  of  Grabam  patent  bald  to  be  limited  to 
special  arrangement  and  conatnictlon  set  tortb,  p.  IE 

Approved  In  Falls  Blvet  Oa  r.  Wolfe,  40  Fed.  470,  and  Sackett 
T.  Smith,  42  Fed.  868.  confining  patent  to  the  apeclflcatlonB;  Cami>- 
bell,  etc.  Mfg.  Oa  t.  Duplex,  etc.,  Oo^  86  Ped.  334,  holding  apedflca- 
tlons  could  not  enlarge  claim. 

Fatanta.—  Blgld  Uttlng-ann  In  Graham  patent,  held  old,  and  Bst 
Infringed  bj  UcCormIck  patent,  p.  18. 

Miscellaneona.—  (^ted  generallr  In  Btcbmoad  r.  Atwood,  19  l^ad. 
21.  5  U.  8.  App.  161,  17  L.  R.  A.  618. 

129  U.  8.  1&-2S,  32  L.  604,  SARGENT  v.  BURGESS. 

Patent  to  Gorbam  for  washboard,  held  not  to  cover  protector  vet 
having  elastic  or  reelllent  fnnction,  pp.  20,  26. 

Approved  In  Sargent  v.  Jenkins.  38  Fed.  SS6,  holding  Gorham 
patent  not  anticipated  br  protector  of  the  Frtke  patent. 

Fatenta.—  Gorham  patent  la  not  Infringed  b7  protector,  not  fold- 
ing In  similar  manner,  p.  26i. 

Approved  In  Sackett  v.  Smith,  42  Fed.  863.  and  Campbell,  etc., 
Ufg.  Co.  V.  Duplex,  etc.,  Co.,  86  Fed.  834,  restricting  invention  to 
description  In  letters. 

129  U.  8.  26-36.  32  L.  685,  HINNBAPOLI8.   ETA.  BT.  t.  BBGK- 
WITH. 
Corporations  are  persons,  within  fourteenth  unendment,  gnaran- 
teeing  enjoyment  of  property,  p.  28. 

Beafflrmed  In  Charlotte,  etc..  Ry.  v.  Olbbes,  142  U.  S.  391.  US  U 
1068.  12  8.  Ct.  2W.  Covington,  etc..  Co.  v.  Sandford,  164  U.  S.  592, 
41  U  B65,  17  S.  Ot.  203,  Gulf.  etc..  By.  v.  EIDs.  l«l  U.  S.  154,  41  L. 
66S,  17  8.  Ct.  2S6.  Lake  Shore,  etc..  By.  v.  Smith.  173  U.  S.  690,  19 
B.  Ot  D6T,  Hammond  Beef,  etc.,  Co.  r.  Best  91  Me.  438,  40  Atl.  340, 
077 
U.  S.  Nntes  129  V.  S.  32  U  P'i.  fiSO— 44  ti. 
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42  U  a.  A.  SSI,  and  Stnrtevuit  r.  Armsbjr  Oo,  6S  N.  B.  6S9,  40 
Am.  Bt  Ra».  628,  23  AtL  3e&  Approved  In  Waters,  etc..  Oil  Co.  v. 
fiUte.  19  Tex.  Olr.  App.  10,  44  8.  W.  940.  nplioldlnf  act  prohlbltLiis 
eombtnatlons  tn  reBtraInt  of  trade;  dissenting  opinions  In  State  v. 
Peel,  etc..  Goal  Co.,  36  W.  Ya.  840.  IS  S.  E.  1013,  17  L.  R.  A.  397, 
act  reflating  court  dlvldlag  as  to  pa^inents  In  scrip,  by  corpora- 
tloDs;  Opinion  of  tbe  JnstlceB,  66  N.  H.  630.  33  AtL  10T7,  arguendo. 
See  2S  Am.  St  Rep.  878.  and  62  Am.  St  Rep.  168,  notes. 

Constltotlonal  law.—  Fourteenth  amendment  does  not  limit  sub- 
jects of  police  power,  p.  29. 

Approved  in  Home  Ins.  Co.  t.  New  Tort,  184  V.  8.  SOT,  33  L. 
10S2,  10  S.  Ct  B97,  upholding  tax  oo  corporate  franchise;  Oolumbiis, 
etc„  Rr-  T.  Wright  IBl  V.  S.  482,  38  L.  243,  14  8.  Ot  400.  uphold- 
ing act  distributing  for  taxation  purposes,  rolling  stock  of  a  rail- 
war:  New  York,  etc.,  Bj.  t.  Bristol.  IDl  U.  &  B71,  S8  Ll  274,  14  S. 
Ot  442,  npholdlDg  act  to  extinguish  grade  crossings;  Bt  Louis,  etc, 
St.  t.  Mathews.  165  U.  8.  -25,  41  L.  620.  17  S.  Ct  2>2.  upbolding 
statute  making  railroad  responsible  (or  Bre  communicated  by  en- 
gines; DsTlB  T.  MasBachusettB,  167  D.  S.  47,  42  L.  72,  17  8.  Ct  733, 
tqib<ddlng  ordinance  prohibiting  public  addresses  on  public  grounds 
witbout  a  permit;  Magoun  t.  Illinois  rruBt,  etc..  Bank,  170  U.  8. 
291,  42  L.  1043,  IS  S.  Ct  508,  upholding  Inheritance  tax  of  Illinois: 
TuUls  T.  Lake  Erie.  etc..  R.  R..  170  U.  B.  S5S,  20  8.  Ct  137.  up- 
holding act  making  railroad  liable  for  Injury  to  employee;  State  r. 
Tntt7,  41  Ped.  762,  7  L.  R.  A.  64,  boldlng  void,  marriage  prohibited 
bj  positive  policy  of  SUte;  Pacific  ExpresB  Co.  v.  Seibert  44  Fed, 
S17,  upholding  State  tax  on  receipts  of  express  company,  for  busl- 
nesB  done  in  this  State;  Toungblood  v.  Birmingham,  etc.,  Co.,  96 
Ala.  S26,  86  Am.  8t  Rep.  249,  12  So.  081,  20  U  R.  A.  61,  upholding 
act  making  It  a  misdemeanor  for  bank  to  discount  draft  at  usurious 
rate;  Leep  v.  8t  Louis,  etc.,  Ry..  58  Ark.  440.  41  Am.  St  Rep.  132. 
2S  B.  W.  85.  S8  L.  R.  A.  276,  npholdlog  act  prohibiting  wltbboldlng 
of  empli^ee's  wages  by  railroad:  State  v.  Bchlemmer,  42  La.  Ann. 
1170,  8  Bo.  309,  10  L.  R.  A.  137,  upbolding  ordinance  requiring  filling 
up  of  wells  on  premises  where  bread  Is  made:  State  v.  Pennoyer. 
OS  N.  H.  lis,  18  Atl.  880,  6  L.  R.  A.  711,  physicians  differing  only 
In  respect  to  residence,  cannot  be  subject  to  a  license;  Sturtevant 
T.  Armet^  Co.,  66  N.  H.  569.  40  Am.  St  Rep.  626,  23  Atl.  368, 
holding  assignment  under  lawB  of  another  State,  will  not  prevail 
against  a  subsequent  attachment  of  property  here;  Singer  v.  State. 
72  Md.  466.  19  Atl.  1045,  8  U  R.  A.  551.  and  SUte  v.  Gardner,  St 
Ohio  St.  609,  65  Am.  St  Rep.  790.  51  N.  B.  188,  41  L.  B.  A.  60L 
upholding  act  licensing  plumbers;  In  re  Oberg,  21  Or.  411.  'iS  Pac 
131,  14  L.  B.  A.  570,  upholding  act  that  no  seaman  shall  be  Im- 
prisoned for  debt;  Waters,  etc.  Oil  Co.  v.  State,  19  Tex.  Civ.  App. 
11,  44  8.  W.  940,  upholding  act  prohibiting  oiHnblnatlfWi  In  restraint 
of  tfade;  Jones  v.  Brim.  166  IT.  8.  182,  41  L.  678.  17  S.  Ct.  283, 
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aflbmliif  U  rteb,  206,  36  Pac.  826,  28  L.  R.  A..  M,  upliolding  act 
holding  drover  responetble  for  damace  done,  where  animals  are 
driven  on  a  hin  Ride;  Eureka  City  v.  Wilson,  IB  Utab,  66,  48  Pac. 
4B,  holding  town  conld  prohibit  movlDg  of  balldlng  on  streets  with- 
•at  written  permission;  Virginia,  etc.,  Co.  v.  Cn»er  Iron  Co.,  SO  Ta. 
181,  44  Am.  St.  Bep.  897,  IT  8.  E.  808,  upholding  act  giving  liens 
to  perBtnts  SDpplrfng  mannfactnrlng  corporations;  Stata  v.  Peel, 
«tc..  Coal  Co.,  86  W.  Ta.  827,  IS  S.  B.  1008.  IT  L.  B.  A.  393,  ttp- 
tiolding  acts  as  to  payment  In  "  scrip."  and  screening  and  measuring 
of  coal;  Halgb  v.  Bell.  41  W.  Ta.  24.  23  S.  K.  668,  31  L.  R.  A.  1S2. 
upholding  statnte  prohibiting  the  running  at  large  of  hogs;  dissent- 
ing opinion  in  State  v.  Haworth,  122  Ind.  606^  23  N.  B.  961,  T  T>.  B. 
A.  204,  opbotdlng  act  regulating  procnrement  of  school  boobs.  See 
28  Am.  8t  Bep.  27,  and  2S  Am.  Bt  Bep.  882,  notes. 

Ballroada.—  Iowa  code  section  penalizing  railroad  for  neglect  to 
par  for  stock  killed.  Is  constitntioDal,  pp.  2d-36. 

Approved  In  Lake  Shore,  etc..  Ry.  v.  Prentice,  147  U.  B.  lOT,  37 
U.  101,  IS  &  CL  263,  holding  railroad  not  liable  for  exemplair 
damages,  where  conductor  wantonly  arrested  a  passenger;  Orient 
Ins.  Go.  T.  Daggs,  1T2  U.  S.  E>62.  S63,  19  S.  Ct.  293,  upholding  stat- 
ute forbidding  insurance  company  to  deny  that  propert;  Insured 
was  worth  fnll  amount  of  policy;  Western  Vnlon  TeL  Co.  v.  New 
York,  38  Fed.  EiSe,  8  L.  B.  A.  464,  upholding  set  regulating  electric 
railways:  l^eep  v.  6t  Louis,  etc..  By.,  58  Ark.  441,  4]  Am.  St  Bep. 
13S,  2S  S.  W.  8G,  23  L.  R.  A.  276,  and  St.  Louis,  etc.,  Ry.  v.  Paul, 
64  Ark.  92,  62  Am.  6t  Kep.  1(S,  40  B.  W.  70S,  37  L.  R.  A.  B08, 
QpbotdlDg  act  penalising  railroad  for  falling  to  pay  employee  on 
hti  discharge:  Chicago,  etc.,  B.  B.  v.  Pontias,  52  Kan.  267,  34  Pac 
T40,  allowing  bridge  carpenter  to  recover  from  railroad;  Schoolcraft 
v.  LonlBVlUe,  etc.,  B.  B.,  02  Ky.  242,  17  8.  W.  5U»,  14  L.  B.  A.  587. 
and  m,  uph<ddlng  act  giving  action  against  railroads  for  loss  of 
life;  Cameron  v.  Chicago,  etc.,  By.,  63  Mlon.  388,  65  N.  W.  654.  81 
U  B.  A.  566.  upholding  act  allowing  plalntltT  attorney's  fees,  in 
actions  to  recover  land  taken  by  railroad  without  compeusatlon; 
Becfastead  v.  Montana,  etc.,  B.  B.,  19  Uont.  149,  47  Pac.  im,  up- 
holding act  requiring  railroad  to  fence;  Sullivan  v.  Oregon  Ry.,  etc., 
Co.,  19  Or.  326,  24  Pac.  410,  upholding  statute,  that  killing  of  stock 
near  unfenced  track  presumes  negligence;  Waters,  etc..  Oil  Co.  v. 
8Ute,  19  Tex.  Civ.  App.  14,  15,  44  8.  W.  042,  943.  npbolding  act 
prohibiting  combinations  In  restraint  of  trade;  Tblrkfield  v.  Ceme- 
tery Assn.,  12  Utah,  83,  41  Pac.  566,  allowing  punitive  damages; 
Tlrglnla.  etc..  Co.  v.  Crozer  Iron  Co.,  00  Va.  130,  44  Am.  St.  Rep. 
896,  17  8.  B.  807,  upholding  act  giving  Hens  to  persons  supplying 
manufacturing  corporations;  State  v.  Peel.  etc..  Coal  Co.,  36  W.  Va. 
esa,  15  8.  B.  1006,  17  L.  B.  A.  301,  upholding  act  as  to  payment  In 
"scrip"  and  "screening"  and  "measuring"  of  coal;  Uayer  v. 
Frobe,  40  W.  Ta.  260,  22  S.  B.  69,  holding  exemplary  damages  can 
be  inflicted;  Bartford  Ina.  Co.  v.  Chicago,  etc..  By.,  176  U.  S.  101. 
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20  B.  Ot  8T.  arguendo.    See  2S  Am.  £t.  Rep.  878,  884,  B8  Jal  tt. 
B«p.  6DS,  Bud  62  Am.  fit  Rep.  170,  notes. 

Ua  U.  EL  80-44,  SZ  h.  6Sa,  SHREVBPOBT  ▼.  OOLB. 

Oonrta.—  Action  at  law  to  recover  balance  doe  npon  contract,  ^ 
TolTes  no  Federal  queetloD,  pp.  41,  42. 

ApproTed  Id  New  Orleans  t.  Benjamin,  168  U.  8.  424.  88  L.  768; 
14  S.  Ct  900.  dlsmlBBlnr  blU;  McCain  y.  Dee  Molnea.  174  D.  8.  181, 
19  S.  Ot  649.  dismissing  blU  tor  want  of  Jurisdiction;  Capital  Gltr 
Oafl  Co.  T.  Dea  Moines,  72  Fed.  636,  bill  declarlDg  tbat  ordinance 
rtynlKtlng  price  of  gae  la  nnieaaonable  and  Told,  Involves  a  Federal 
question;  Fei-gua  Falls  v.  Fergrus  Falls  Water  Co.,  72  Fed.  876.  36 
D.  &  App.  480  (see  dissenting  opinion  In  72  Fed.  881,  8S2.  36  U.  S. 
App.  48(9,  boldlng  action  was  not  one  arising  onder  Federal  laws  or 
Gonstltntlon;  McCain  v.  Des  Moines,  84  Fed.  728,  suit  to  mjoin 
clt7  offldals  from  ezerdstng  Jurisdiction  over  annexed  territory,  on 
groond  statute  extending  corpornte  limits  la  void.  Is  not  cognizable 
In  eqalt7;  Dewey  MIn.  Co.  v.  Utiicr.  96  Fed.  2,  and  Calllomla  Oil. 
etc.,  Co.  v.  Miller,  96  Fed.  21,  suit  Involving  title  to  mining  claims 
does  not  neceEsarily  raise  a  Federal  question:  Anderson  t.  Watt. 
188  U.  8.  702,  34  L.  1081,  11  3.  Ct.  461,  argnendo. 

Dlatlngnlshed  in  Citizens'  St.  K7.  t.  City  R7.  Co..  6S  Fed.  761. 
holding  ordinance  was  forbidden  bj  the  Constitution. 

Courts.— Preenmptlon  Is  tbat  State  courts  will  reepect  Federal 
Oooatitntlon  and  laws,  p.  42. 

Constitutional  law.— Rights  of  cities'  creditors,  antecedent  to 
State  Constitution,  are  Independent  thereof,  p.  42. 

OonatltutloiM  operate  prospectively  only,  unless  on  face  of  Instzti- 
■lent  contrary  Intention  is  clearly  manifest,  p.  43. 

BeatBnned  tn  City.  By.  Co.  v.  Cltlseos'  Ry.  Co..  166  U.  8.  66S,  41 
L.  1117,  17  B.  Ct  666,  Drake  t.  Green,  48  Kan.  536,  29  Pac  585, 
State  T.  Frazler,  96  Mo.  429.  11  8.  W.  973,  and  State  t.  Kenney,  11 
Mont  ESS,  29  Pac.  90.  Approved  In  People  v.  Crenoan,  141  K.  T. 
240,  88  N.  B.  189.  holding  amendment  had  a  retroactlTe  effect 

Constitution  of  Txiuielana  does  not  on  Its  face,  show  Intention 
ts  operate  retrospectively,  as  to  contracts,  p.  43. 

Conrta.—  Decision  sustaining  statutory  or  constltntloDal  Impair- 
ment  of  remedy.  Is  reviewable  in  Supreme  Court  P-  48. 

Coorts.—  Circuit  Court  will  dismiss  or  remand,  where  coatroTeray 
really  within  Jurisdiction,  Is  not  Involved,  p.  44, 

I3B  D.  e.  44,  32  L.  S92,  CURRIB  v.  UNITHD  STATES. 
Adjudged  conformably  to  Shreveport  v.  Cole,  supra,  q.  t. 

ISS  0.  S.  46-47,  82  L.  607,  MEW  OBI^BANS  T.  LOUISIANA  OON- 
8TRUOTION  CO. 
CoHTti.—  Whether  remedy  In  Federal  court  is  in  law  or  equltj,  l> 
■at  determined  by  State  practice,  p.  4& 
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Scafflnued  In  Thompkliu  Co.  r.  Catawba  Hills,  82  Fed.  18&.  A»- 
proTvd  to  Gorml^  t.  ClaA,  184  U.  8.  848,  S3  L.  913,  10  S.  Ct  B57, 
hiding  Olrcnlt  Ootut,  following  declBlone  of  State  court  could  dft- 
tennlue  In  eqnltr  all  Issues;  Harding  t.  Onlce,  80  red.  164,  42  U.  8. 
App.  411,  following  State  declsIoQ  that  bill  to  remoTe  cloud  on  dtto 
ma7  be  broogbt  by  one  ont  of  poBsesslon. 

Appeal.— Objection  that  defendant  cannot  avail  btmsMf  of  tblrd 
oppoaltloB  tn  execntlon,  tnnBt  be  made  below,  p.  47. 

Approved  Id  Obannte  Oltr,  ▼■  Trader,  182  U.  8.  218.  88  L.  848.  10 
S.  Ct.  S8,  affirming  Judgment 

AppeaL—  Judgment  In  rammary  proceeding,  analogoos  to  remedr 
to  trr  title,  la  at  law,  and  reviewable  on  error,  p.  47. 

128  U.  8.  47-62.  32  L.  628,  ROSBNWASSER  v.  3PIETH. 
Patenta.—  Roeenwasser  patent  for  percolator,  held  not  new,  p.  B^ 
FatentB.—  Rosenwaeser  patent,  being  antldpated  by  German  pub- 
lication, decision  as  to  patentability  la  unnecessary,  p.  (2. 
Not  dted. 

128  D.  8.  D2~R7,  82  L.  640,  BALDWIN  T.  KANSAS. 

Jury. —  Record  recitals,  ea  to  swearing  of  Jury,  merely  states  fact 
tbat  Jury  waa  sworn,  and  acted  onder  oath,  p.  56. 

Courts.—  Supreme  Court  will  not  consider  question  wbether  jury 
properly  awom,  wbere  State  Supreme  Court  refused,  p.  B7. 

Oourti,— Wbether  evidence  was  suflcient,  and  whether  Stata 
Ooostltntlon  was  observed,  are  not  Federal  guesttons,  p.  fiT. 

Aivroved  In  In  re  Converse,  137  TJ.  S.  632,  34  K  7W,  11  8.  Ct 
198,  in  convicting  accnaed.  Supreme  Court  of  Michigan  did  not  de- 
prive him  of  the  law  of  the  land;  Leeper  v.  Texas,  139  U.  8.  467, 
SS  L.  227,  11  6.  Ct  679,  It  must  appear  that  a  tlUe  claimed  under 
the  laws,  etc,  was  specially  set  up;  Brown  v.  Massachusetts,  144 
U  8.  B80,  3d  L.  EUSl,  12  8.  Ct.  759,  holding  court  bad  no  Jurisdiction 
of  writ  of  error;  Columbia  Water  Co.  v.  Columbia,  etc.,  St.  By..  172 
TT.  S.  488,  18  8.  Ct  252,  that  Federal  question  was  not  speclficall; 
set  up  Is  not  conclusive  against  a  review  of  such  question;  Board 
of  Commra.  v.  Coler.  96  Fed.  290,  State  decision  tbat  bonds  issued 
under  State  statute  were  void,  is  binding  on  Federal  courts;  Cald- 
weU  V.  WllsoD.  J21  N.  C.  458,  28  S.  E.  557.  upholding  act  empower- 
ing governor  to  remove  railroad  commissioner:  In  re  EIng,  46  Fed. 
911,  and  dlGsentlng  opinion  in  Carleton  v.  Rugg.  149  Mass.  062,  23 
N.  E.  69,  6  L.  B.  A.  198,  arguendo. 

128  U.  8.  58-66.  82  L.  619,  WALLACE  V.  JOHNSTONE. 

Seeds.- Mere  agreement  to  reconvey.  upon  payment  of  specified 
sum,  will  not  constitute  absolute  deed  a  mortgage,  p,  64. 

Approved  in  Bogb  V.  Oassert,  149  D.  S.  27,  29,  37  L.  636,  13  8.  Ct 
741,  742,  in  absence  of  proof  parties  will  be  beld  to  have  Intended 


Digilizcd  by  Google 


129  U.  8.  flS~Sa  Notes  on  C.  8.  Bepoith  Mi 

wbMt  tbe7  tMj  on  the  face  of  the  inBtmments;  FeDlnsnlir,  etc^  Co, 
T,  Psclflc,  etc^  Co^  12S  GaL  686,  S6  Fbc  606,  and  Devore  t.  Wood- 
nifl,  1  N.  Dak.  149,  45  N.  W.  T02,  whether  transactton  was  a  mort- 
gage  was  to  be  determined  on  the  erldence:  Uorrle  t.  NTswanger, 
S  B.  Dak.  316,  68  N.  W.  602,  holding  aeslgnnieiit  of  a  bond  tor  • 
deed,  operated  as  a  mortgage. 

136  V.  6.  66-70,  32  L.  821,  NOBLB  v.  HAMMOND. 

Bankruptcy.—  One  collecting  gratuitously,  and  depositing  to  own 
account.  Is  not  guilty  of  fraud,  preclnding  dlechaige.  p.  68. 

Approved  In  Amea  t.  Molr,  138  U.  8.  311.  34  L.  964,  11  B.  Ct  312, 
construing  "  frand  "  In  act  defining  debts  not  relieved  by  dlsctaarga 
tn  bankruptcy,  to  be  posldre  fraud;  Upohur  t.  Briscoe,  138  XJ.  S. 
377,  34  L.  936,  11  S.  CSt  317,  holding  obUgatlon  was  discharged  by 
bankrupt  act;  Slayton  t.  Wells,  66  Vt.  64,  28  Atl.  633,  holding  dl» 
charge  tn  IneiriTency,  bars  claim  for  goods  sold  on  commlselML 

129  TT.  8.  70^73,  32  L.  63S,  ANDERSON  T,  UILLBR. 

Patent  Is  not  Infringed  by  manufacture  of  article,  by  one  wtw 
manufoctured  two  years  before  application,  p.  78. 

Not  cited. 

120  TT.  8.  73-86,  32  L.  608,  CAMDEN  r.  MAYHBW. 

Judicial  sales— Acceptance  or  rejection  of  bid  Is  wltbtn  aonnd 
discretion  of  court,  p.  82. 

Approved  In  Central  Trust  Oo.  v.  SheflSeld,  etc..  Rj>.,  60  Fed.  Ifi, 
holding  that  question  of  conflrmlng  sale  may  be  determined  during 
vacation;  Tennessee  v.  Qulntard.  80  Fed.  836,  47  TT.  S.  App.  621, 
until  there  Is  an  order  confirming  sale,  purchaser  does  not  stand  !■ 
the  position  of  an  Innocent  pnrcbaser. 

Judicial  sale.—  Court  may  hold  bidder  to  his  offer,  and  order  re- 
sale at  his  risk,  upon  refusal  to  pa]),  pp.  83-S6. 

Beafflnned  tn  Central  Trust  Co.  v.  Cincinnati,  etc„  Rj„  68  Fed. 
603.  Approved  In  Boyne  v.  Brewer  Pottery  Co„  90  Fed.  623,  In 
order  to  hold  bidder  for  deficiency,  be  most  have  notice  that  resale 
is  at  bis  risb;  Eersbaw  v.  Dyer,  6  TJtab,  244,  21  Pac.  1002,  6  Utah, 
^1,  24  Pac.  623,  upholding  resale,  where  bidder  refused  to  pay. 

Distinguished  In  Peirson  v.  Flak,  90  Mich.  47,  67  N.  W.  1081. 
arguendo. 

Judicial  sale.— Where  decree  requires  sale  upon  cash  in  bond, 
payment  is  condition  precedent  to  confirmation,  p.  84. 

Judicial  sales.—  Court  need  not  depart  from  cash  terms,  to  accont' 
modate  creditors  wishing  to  apply  claims  to  purchase,  p.  84. 

Judicial  sales.— Bidder  refusing  to  pay  may  be  compelled  to 
make  good  deficiency  from  resale,  p.  86. 

Approved  in  Kershaw  v.  Dyer,  6  Utah.  243,  21  Pac.  1001,  ap- 
holding  resale,  where  bidder  refused  to  pay. 
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U8  U.  B.  m-Vn,  82  L.  680,  ARROWSMITH  t.  OLKASON. 

OiuwdiMi*B  boad  need  not  contain  two  snreUea  m  Iowa.  If  mm 
■aret7  baT«  snfflcloit  propertr,  p.  00. 

Ooorta.— Olrcnlt  Court  will  follow  State  dedalona  as  to  power 
of  Probate  Cotut  to  order  Bales,  p.  87. 

ApproTed  In  Hatcb  t.  Ferguson,  67  Fed.  9T0,  under  statute  oC 
Washington,  no  one  la  competent  to  act  as  gnardlen,  imttl  bond  Is 
(iTen;  Northern  Pac.  Bj.  t.  Knrtzman,  82  Fed.  244,  enjolnlnx 
tbreateoed  sate  under  Invalid  State  Indgment. 

Xqultf.— Circuit  Conrt  being  bound  by  State  dedelon,  austaJnlng 
guardlBD's  aala,  ward  baa  not  adequate  legal  remedy  In  former, 
p.  97. 

Courta.—  Circuit  Court  may,  wltbout  superrlBing  or  annulling 
State  procec  '  i:gs,  give  equitable  relief  for  fraud,  p.  BB. 

Approved  In  Smith  Purifier  Co.  v.  McGroarty,  138  D.  €.  WO.  34  L. 
S48,  10  8.  Ct  1019,  holding  party  could  sue  )n  Clrcnlt  Conrt  to  set 
aelde  mortgage;  Coobsw  Mln.  Co.  t.  South  Carolina.  144  n.  S.  B64. 
36  L.  MS.  12  8.  Ct  692.  holding  equity  has  Jurisdiction  of  biU  by 
State  to  prevent  illegal  interference  with  Its  mining  of  phosphate 
rock;  Robb  t.  Voe,  166  U.  8.  38,  39  L.  01,  16  S.  Ct.  13,  remedy  of 
party,  where  attorney  coDfesBeB  Judgment  in  State  court,  without 
hlB  authority,  may.  he  in  Circuit  Court;  Cowley  t.  Northern  Pac. 
By..  169  U.  S.  683.  40  L.  267.  16  S.  Ct.  131.  the  averment  of  fraud 
gave  Federal  court  JorlsdIctloD ;  De  Forest  v,  Thompson,  40  Fed,  377, 
holding  Federal  courts  could  vacate  tax  sales;  Bail  v.  Tomplclns, 
41  Fed.  490,  appointing  a  receiver  where  there  was  a  disagreement 
among  executors;  Daniels  v.  Benedict,  SO  Fed.  364.  allowing  decree 
to  be  collaterally  attacked  (or  fraud;  Ralston  v.  Sharon,  51  Fed. 
707,  and  Hatch  v.  Ferguson,  S2  Fed.  834,  vacating  State  decree, 
fraudulently  obtained;  Pelzer  Mfg.  Co.  v.  Hamburg,  etc,  Ins.  Co., 
62  Fed.  2,  holding  only  remedy  was  In  equity,  on  ground  of  mis- 
take; RblDo  V.  Emery,  72  Fed.  386.  37  U.  S.  App.  576.  holding  It 
was  not  necessary  that  probate  proceedings  be  set  aside  before 
granting  relief;  Davenport  v.  Moore,  74  Fed.  948,  949.  962,  annulling 
Judgment  of  State  court;  Id  re  Foley.  80  Fed.  052,  holding  that 
administration  proceeding?  could  not  be  removed  to  Federal  courts; 
De  Neufvllle  ».  New  York,  etc.,  Ry..  81  Fed.  13.  61  U,  8.  App.  380. 
sustaining  Federal  jurisdiction  of  case;  Wakeman  v.  Thompson,  32 
W.  Va.  S,  App.,  arguendo. 

Equity  will  set  aside  all  transactions  based  on  fraud,  whether 
affected  by  Judgment  or  decree,  or  personal  acts,  p.  100. 

Approved  lo  Arrowamith  v.  Gleasoa,  46  Fed.  266,  upon  bill  to 
vacate  decree  for  fraud.  Federal  court  wilt  conQne  Itself  to  Issue 
whether  gnardlan  acted  fraudulently;  MaBsachusetts,  etc..  Life 
Assn.  V.  Lohmllicr.  74  Fed.  27,  46  D.  S.  App.  103,  refusing  to  en]o!D 
enforcement  of  default  Judgment;  Northern  Pac.  By.  v.  Kurtzman, 
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83  Ped.  243,  enjoining  tbreatened  sale  under  fraudnleat  State  Jndf- 
ment;  Miller  t.  Petrta  Irr.  Dial,  86  Fed.  702,  decree  e<»iflrmtac 
orgBQlzatloD  of  Iirlgstlon  district,  !■  conclnslTe  against  attack  for 
fnad  In  organlEatlon;  llanball  t.  Holmea,  141  U.  S.  S96,  699,  8S  L. 
878,  874,  12  S.  Gt  65,  holding  Circuit  Conrt  could  restralo  tor  Irand. 
tbe  execution  of  State  Jadgments;  Knrts  t.  PbUadelphls,  etc.,  B.  R^ 
187  Pa.  Bt  S8,  40  AtL  991,  refnalnE  to  Interfere,  where  there  wen 
no  averments  of  fact  warranUnc  Inference  of  fraud. 

129  D.  B.  101-104.  82  L.  688.  TlLLiSON  v.  tTNITED  STATES. 

Oontroots.—  GoTemment  agreeing  to  pa^  Insurance  on  graatte  t» 
be  fnmlBhed,  Is  not  bound  on  Insurance  not  affected,  p.  103. 

Shipping.—  GoTernment  assuming  risk  of  damage  to  ston*,  while 
shipping,  la  not  liable  (or  loss  bj  peril  of  sea,  p.  104. 

Not  dted. 

120  17.  8.  104-114,  32  L.  616,  FAHNSWORTH  r.  MONTANA. 

Orlminsl  law.— Prosecution  of  drummer,  \ty  Informatlfw,  for 
eelllng  without  llcenae,  la  criminal  case.  p.  109. 

AppaoL—  No  money  test  can  be  applied  to  deprlratlon  ot  Ubotr 
In  criminal  case,  to  confer  jDrisdlctloa,  p.  111. 

Approved  In  Cross  v.  Bnrke.  146  U.  8.  ST,  88,  36  L.  896,  U  8.  OL 
23.  24,  holding  Supreme  Court  baa  no  jurisdiction  over  Judgment  of 
Supreme  Court  of  District  of  Columbia,  on  habeas  corpns;  Washing- 
ton, etc.,  Ry-  v.  District  of  Columbia,  146  D.  8.  231.  36  L.  9B3,  13  8. 
Ot  66,  statutes  regulating  appeals  from  District  of  Columbia,  apply 
to  cases  where  there  Is  a  matter  In  dispute  measurable  In  money: 
Chapman  t.  United  States,  164  V.  S.  449.  41  L.  609,  17  S.  Ot  78, 
Supreme  Court  cannot  review,  on  writ  of  error.  Judgment  of  Oourt 
of  Appeala  of  District  of  Columbia.  In  a  criminal  case;  Gonzales  v. 
Cunningham,  164  U.  8.  S18,  41  L.  674,  17  S.  CL  184,  considering 
appeal  from  territorial  court's  order,  discharging  writ  of  habeas 
corpus. 

Courts.—  Supreme  Court  has  no  Jurisdiction  In  criminal  case,  by 
writ  of  error  from  territory,  pp.  111-114, 

Reaffirmed  In  Cross  v.  United  States.  146  U.  B.  674,  36  L.  822,  12 
B.  Ot  843.  and  Chapman  ».  United  States.  164  D.  S.  448,  41  L.  608, 
17  S,  Ct  77.  Approved  In  United  States  v.  Sanges,  144  U.  8.  819, 
320.  86  L.  449,  12  S.  Ct.  812,  613,  error  does  not  He  by  United  States 
In  criminal  case. 

Habeas  corpus  la  a  civil,  not  criminal,  proceeding,  p.  118. 

Reaffirmed  In  Cross  v.  Burke,  146  U.  S.  87.  88,  36  L.  6S8,  IS  & 
Ct  23.  24,  and  In  re  Borrego,  8  N.  Mex.  667,  46  Pac.  211. 

129  U.  8.  114-128,  32  L.  623,  DENT  v.  WEST  VIRGINIA. 

Constitatlonal  law.—  Laws,  uniform  In  operation,  and  enlorceabto 
by  usual  [^ocess,  do  not  deprive  of  property,  p.  124. 
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A^Hvved  Id  Emert  r.  Mluonrl,  1S6  U.  8.  322,  39  L.  488,  IS  S.  Ot 
8T4,  npholdlns  peddler's  Uceuae;  Lowe  t.  Kansas,  103  tT.  S.  80,  41  L. 
80,  18  S.  Ot  1033,  apboldfng  statute  of  Kansas.  concenUaK  criminal 
Ubel;  tn  re  Grlce,  76  Fed.  640,  643,  holding  Invalid,  statute  problblt- 
ing  combinations  formed  to  reasonably  restrict  competltton;  Robert- 
son Y.  People.  20  Ookt.  288,  88  Pec.  320,  holding  legtslatim  could 
declare  what  shall  be  presumptlTe  evidence  «f  a  pertinent  fact,  In 
a  criminal  case;  Oarleton  t.  Ron,  140  Mass.  663,  22  N.  B.  69,  6  L. 
B.  A.  100,  upholding  conferring  Jurlsdlctlcm  to  abate,  as  a  common 
nntsance,  certain  Ul^al  bonsea;  Dowdell,  Petitioner,  166  Mass.  389, 
fn  Am.  St.  Bep.  292,  4T  N.  B.  1084.  upholding  act  providing  for 
commitment  of  Insane;  Alexander  v.  Archer,  21  Nev.  81,  24  Fac. 
ST6,  npboldlng  act  providing  for  parment  of  lien  of  laborer  from 
atUcbed  property.;  People  v.  Adirondack  Ky.,  160  N.  T.  239.  64  N.  a 
603,  upholding  Adirondack  Park  act;  Slate  v.  Uoore,  104  N.  C.  721. 
17  Am.  SL  Rep.  702,  10  8.  E.  145,  upholding  statute  regulating  sale 
of  seed  cotton;  State  v.  Tenant,  110  N.  O.  012,  28  Am.  SL  R«p.  716, 
14  B.  E.  388,  16  L.  B.  A.  424.  holding  void,  ordinance  not  providing 
for  a  uniform  rule  of  action;  Harbison  v.  Knoxvllle  Iron  Co.,  103 
Tenn.  434,  486.  76  Am.  St  Kep.  — ,  63  S.  W.  968,  969.  and  Dayton, 
etc.,  Co.  V.  Barton.  108  Tenn.  614.  63  B.  W.  672.  upholding  act  for 
redemption  of  employer's  orders;  State  v.  Peel.  etc..  Ooal  Co..  36  W. 
Ta.  827,  15  8.  E.  lOOS,  17  L.  R.  A.  393,  upholding  act  forbidding 
payment  of  vrages  In  scrip,  and  tor  screening,  etc.,  ot  coal;  dissent- 
ing opiDloQ  In  State  v.  Loomls.  116  Ho.  828,  22  S.  W.  864,  21 1<.  R. 
A.  SOG.  and  n.,  majority  holding  Invalid.  law  forbidding  person  en- 
gaged In  mining  or  manufacturing,  to  pay  wages  In  (Hden  oi 
■tore.    See  20  Am.  St  Bep.  664,  666,  note. 

Oonstltntlonal  law.—  Law  requiring  physician  to  obtain  certlfl- 
cate  from  State  board.  Is  constitutional,  p.  124. 

Reaffirmed  tn  Brooks  v.  State,  88  Ala.  124,  6  So.  903,  State  v. 
Webster,  160  Ind.  616.  619.  60  N.  E.  763,  764,  41  L.  R.  A.  217,  218, 
Drlscoll  V.  Commonwealth,  98  Ky.  809.  20  «.  W.  432,  Craig  t. 
Medical  Examiners.  12  Mont  2ll,  28  Pac.  634,  State  v.  Gall,  121 
N.  C.  646,  28  S.  E.  617,  France  v.  State,  67  Ohio  St  23.  47  N.  B. 
1044,  State  V.  Bandolpb,  23  Or.  82,  86,  88,  37  Am.  St  Bep.  668,  661, 
663,  81  Pac.  202.  208.  204.  17  L,  R,  A.  472,  474.  People  v.  Hasbrnuck, 
U  Utah.  302.  39  Pac.  920,  and  State  v.  Carey,  4  Wash.  St  430,  30 
Pac.  780.  Approved  In  PaclBe  Express  Co.  v.  Selbert,  142  V.  S.  354, 
•6  L.  1040,  12  S.  Ct.  254,  upholding  State  tax  on  buelness  of  express 
company,  done  within  State;  New  Tork,  etc.,  Ry.  v.  Bristol,  161 
U.  8.  571.  88  L.  274,  14  S.  Ct  442.  Upholding  statute  tending  to  do 
away  with  grade  crossings;  Flumley  v.  Massachusetts,  166  tT.  8. 
472,  30  L.  227.  16  S.  Ct  158,  upholding  statute  forbidding  sale  of 
oleomargarine,  artificially  colored;  Emert  v.  Missouri,  166  U.  3.  320. 
SB  L.  487,  16  S.  Ct  374,  upholding  peddler's  license;  Jamieson  v. 
Indiana.  etc„  Oil  Co..  128  Ind.  664,  28  N.  B.  76,  12  L.  B.  A.  666, 
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upholding  regulation  of  nataral  gas;  Goanell  t.  States  S2  Arb.  232, 
12  B.  W.  SaS,  and  State  t.  Creditor,  44  Kan.  CWT.  21  Am.  St  Rep. 
308,  24  Pac.  347,  apboldlng  act  resnlatlnK  ivactlce  <tf  dentlstiy; 
BoTd  T.  Hnia,  SS  Kan.  602.  42  Am.  St  Rep.  309,  37  Fac.  17,  S& 
L.  S.  A.  489,  npboldlng  act  aa  to  qaatlflcatlODB  of  electora;  UcAIUb- 
ter  7.  State,  72  HdL  392,  20  AtL  144,  Singer  t.  State.  72  Ud.  400,  4«7. 
19  Atl.  104D.  8  L.  R.  A.  661,  S62,  end  Wright  v.  State,  SS  Md.  440, 
41  Atl.  797.  upholding  law  forbidding  sale  of  oleomargarine;  Hawker 
T.  New  York,  170  C.  8.  IH,  196,  198,  42  L.  lOOS,  1006.  IS  8.  Ct  67S, 
&7e,  57T  (aee  dlaaeDtlng  opinion  In  170  U.  8.  WZ,  42  L.  1008,  IS  S. 
Ct  B7S>,  afflnning  1B2  N.  T.  242,  46  N.  B.  009,  upholding  statute 
making  It  uolawTul  for  a  person  prerlonslr  convicted  of  a  felony  to 
practice  medicine;  State  t.  Gardner.  S8  Ohio  St.  609,  66  Am.  St 
Rep.  790,  SI  N,  B.  1S8,  41  L.  R.  A.  691,  upholding  act  licensing 
plnmbera;  Ohambere  v.  Gilbert  IT  Tbt.  CIt.  App.  110,  42  S.  W.  832, 
upholding  act  providing  for  kllllog  of  diseased  animals;  State  t. 
Helnemann,  SO  Wis.  267.  27  Am.  St.  Rep.  36,  49  N.  W.  819.  op- 
holdlng  act  requiring  pharmaclsta  to  register;  Blttenhaua  r.  Johns- 
ton, 92  Wis.  697.  66  N.  W.  807,  32  L.  R.  A.  389,  upholding  laws  for 
protection  of  tisu;  dissenting  opinion  In  State  t.  Haworth.  122  Ind. 
SOe,  23  N.  Bl.  961,  7  L.  R.  A.  264,  majority  upholding  act  regulating 
school  books.  See  SS  Am.  Bt  Bep.  883.  890.  and  27  Am.  St  Rep. 
667,  notes. 

129  D.  B.  128-141.  32  L.  612,  INMAN  t.  BOUTH  CAROLINA  RT. 

Oarrlcn  cannot  exempt  tbemtelvee  from  llabUltj  for  negligence. 
p.  139. 

ReatBrmed  in  Liverpool  Steam  Oo.  t.  Phenix  Ins.  Co..  129  U.  B. 
44!;  403,  32  L.  702,  799,  9  8.  Ct  472,  480,  Woodbum  v.  Olndnnatl. 
etc.,  R7.,  40  Fed.  783,  Central  Trust  Co.  v.  Bast  Teun.  R7..  70  Fed. 
767,  LouiBTlUe.  etc..  Ry.  v.  Faylor.  126  Ind.  130.  26  N.  E.  870,  and 
Bird  V.  Railroad.  99  Tcnn.  727,  63  Am.  St.  Rep.  860.  42  3.  W.  453. 
Approved  in  Volght  v.  Baltimore,  etc.,  Ry..  79  Fed.  663,  holding 
void,  contract  exempting  carrier  from  negligence  of  himself  or  ser- 
vants; dissenting  opinion  in  Constable  v.  National  8.  S.  Co.,  154  U.  8. 
101,  38  L.  923.  14  S.  Ct  1081,  majority  upholding  provlsloo  tbnt  com- 
pany abonld  not  be  liable  for  fire  happening  after  unloading  of 
cargo. 

Carrier's  negllgenoe  Is  preaumed  from  fact  of  lose,  p.  139. 

Approved  In  Terre  Haote,  etc.,  Ry.  v.  Sherwood.  132  Ind.  134,  S2 
Am.  St  Rep.  244.  31  N.  B.  783,  17  L.  R.  A.  342,  and  n.,  holding 
Imrden  of  establishing  exemption  from  liability,  Is  on  carrier. 

Distinguished  In  Railway  Oo.  v.  Manchester  Mills.  88  Tenn.  662, 
14  S.  W.  316,  holding  plalntIB  most  show  that  loss  by,  fire  resulted 
from  carrier's  negligence. 

Oaniera.—  Clause  providing  that  carrier  shall  have  benefit  of  In- 
!,  la  no  defense  to  rait  for  loss  of  goods,  p.  188; 
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Carrier  caimot  refuse  goods  because  owner  refuses  to'  exempt 
from  liability,  tf  he  does  not  Inaute  for  carrier,  p.  139. 

Carrier  entitled  to  Insurance  collected  bf  owner,  may  set  up 
counterelalui.  In  suit  for  loss  of  goods,  p.  140. 

Carriers —  Owner's  act  to  defeat  insurer's  rlgbt  over  against  car- 
rier, releases  lUBurer's  UabiUtr,  p.  140. 

DlstlngulBbed  In  Lancaster  Uilte  t.  Hercbanta,  etc  Co^  80  Tenn. 
57,  58,  24  Am.  St.  Rep.  610,  611,  14  8.  W.  330,  It  is  a  payment  of  a 
loea,  and  not  a  loan  of  moner.  wbere  Insurer  advances  value  of 
gooda  deotroyed. 

Carrler'a  liability  Is  primary,  and  Insurer's  secondary,  but  Insured 
may  first  proceed  against  Insurer,  p.  141. 

Oarrlera.^  Insurer  cannot  require  owner  to  flrst  pnrsne  carrier 
and  fix  his  liability,  p.  141. 

Approved  In  Southard  v.  Minneapolis,  etc  Ry.,  60  Minn.  392,  82 
N.  W.  444,  heading  carrier  could  not  demand  the  benefit  of  Insur- 
ance. 

Dlatinguished  in  Payerweatber  y.  Phenix  Ins.  Co.,  118  N.  Y.  dSS, 
28  N.  E.  198,  6  L.  R.  .\.  806.  holding  that  provision  in  biU  (tf 
lading  cut  uff  Insurei's  right  of  subrogation. 

12»  U.  B.  141-151,  32  L.  687,  BTOUTBNBURGH  v.  HBNNICK. 

Kunlelpalitlea  may  eserclse  power  of  s^f -government,  withont 
violating  rule  against  delegation  of  legislative  power,  p.  147. 

IHsttlct  of  Columbia  Is  euljject  to  exclusive  control  of  Congress; 
but  only  municipal  powers  are  autborised.  p.  147. 

Oommerce.— Act  of  District  of  Columbia  assembly,  llcensfng 
drummers  from  other  States,  Is  commerce  regulation,  p.  147. 

Approved  in  McCoU  v.  California,  136  U.  S.  110,  34  L.  303,  10  S. 
Ot  882.  anoulllDg  license  tax  upon  agent  of  foreign  railroad;  Grut- 
Cher  V.  Kentucky,  141  U.  S.  58,  35  L.  652,  11  8.  Ct  854,  holding  In- 
valid, license  tax  <m  agent  of  express  company;  Hooper  y.  Califor- 
nia, 156  U.  a.  653,  39  L.  300.  15  S.  Ct.  200,  upholding  statute  making 
it  mtademeanor  for  one  to  act  as  agent  for  foreign  iDsurance  com- 
pany, not  filing  proper  bond;  Bmert  v.  Missouri,  156  V.  S.  320,  39  L. 
437,  IB  8.  Ct.  374,  upholding  tax  on  peddlers;  In  re  Van  Vllet.  48 
Fed.  763,  10  L,  R.  A.  *(2,  upholdinf  act  providing  that  Intoxicating 
liquors  shipped  Into  a  State  be  subject  to  its  laws;  Id  re  Nichols, 
48  Fed.  165.  166,  holding  invalid,  book  canvasser's  license;  Ex  parte 
Bongh,  66  Fed.  331,  holding  void,  license  on  piano  agents;  Ex  parte 
Lodt,  72  Fed.  658,  holding  Invalid,  burdens  on  transportation  of 
intoxicating  Ikiuora;  United  States  v.  AddystMi  Pipe,  etc.  Oo..  6B 
Fed.  29G,  64  U.  B.  App.  767,  holding  Inralld,  contracts  restraining 
the  B<d]dtl&g  of  orders;  Brennan  r.  'ntasrUle,  163  C.  8.  SOD,  38  L. 
724,  14  8.  CL  833,  aud  In  re  Tlusman,  S6  Fed.  660,  holding  invalid, 
Ueenaa  t^  on  aoUcIting  agents;  Amaa  t.  People,  26  Otdo.  Ul,  tt 
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Pic  726.  and  McLaugtalln  t.  South  Bend,  126  Ind.  47%  26  N.  B. 
IBS,  10  L.  R.  A.  3S8,  annalUng  license  fee  on  peddlers;  Lumtterrllle 
BrtdKC  Co.  T.  AssesBOTS,  55  N.  J.  L.  534,  26  All.  713,  ^  L.  EL  A.  137. 
upon  yearly  license  on  corporations;  State  v,  Scott,  98  Tenn.  261. 
B9  8.  W.  2,  36  L.  B.  A.  463,  annulling  tax  on  solicitors  of  pictures; 
dlaaentlng  opinlona  Id  Plcklen  t.  Sbelby  County,  145  U.  S.  26,  28. 
se  L.  608.  eos.  12  S.  Ct  8I4.  majority  upholding  tax  on  factors, 
brokers,  etc.;  Adams  Express  Co.  t.  Ohio,  16C  D.  8.  235,  41  L.  TOO, 
17  8.  Ct.  314,  majority  npholdJnf;  tax. on  exprees  company;  Vance  v. 
Tandercook  Co..  170  U.  8.  466,  42  L.  1110,  18  S.  Ot  685,  majority 
holding  Soutb  Carolina  liquor  act  of  1897  void;  Commonwealth  t. 
Huntley,  150  Mass.  248.  30  N.  B.  1132.  IS  L.  R.  A.  84D,  majwlty 
upholding  statute  forbidding  sale  of  oleomargarine. 

Dlsttngulshed  Id  Walton  t.  Augusta.  104  Ga.  760,  SO  8.  B.  066. 
upholding  license  tax  on  brokers. 

Commerce  power  of  Congress  cannot  be  delegated  to  Dlatrlct  of 
Colnmbla,  p.  148. 

Approved  in  Interstate  Commerce  Comma,  w.  Brlmson,  154  D.  8. 
471,  38  L.  1056,  14  S.  Ct.  1181,  lioldlng  Congress  could  not  confer 
OD  commlBBlon  power  to  fine,  etc.,  witnesses;  Lonlslana  t.  Lagarde. 
00  Fed.  191,  holding  Invalid,  ordinance  requiring  dealer  In  fertilizers 
to  flie  a  statement  of  their  ingredients;  Indianapolis  t.  Bieler,  138 
Ind.  36.  36  N,  E.  859,  holding  roid,  ordinance  discriminating  against 
breweries  doing  wholesale  business  In  bottle  beer;  Railroad  v. 
Harris,  90  Tenn.  710,  43  8.  W.  121.  upholding  tax  on  transportatloa 
between  points  within  State;  Woesaner  t.  Cottam,  19  Tex.  CIt,  App. 
615,  47  8.  W.  680,  liolding  franchise  tax  on  foreign  corporation, 
unconstitutional;  State  t.  LIclitensteIn,  44  W.  Va.  102,  28  S.  E.  764. 
annulling  license  on  those  sollcltlDg  orders  for  llquw  to  be  shipped 
from  without  State;  Hofschulte  v.  Doe.  78  Fed.  438,  and  dissenting 
opinion  in  Lyons  t.  Woods,  5  N.  Mex.  354,  865,  21  Pac  85B,  argu- 
endo.   See  27  Am.  St  Rep.  568.  note. 

129  TJ.  8.  161-170.  32  L.  64S.  BATE  REFEIQ.  CO.  t.  HAMMOND. 

Patent  taken  after  foreign  patent  does  not.  under  |  4887,  R.  8., 
expire  within  seventeen  years,  while  latter  continues,  p.  166. 

Reaffirmed  In  Edison,  etc.,  Light  Co.  v.  Westinghouse,  40  Fed. 
667,  and  Bonaacb  Mach.  Co.  t.  Smith,  70  Fed.  303.  Approved  in 
Pohl  V.  Anchor  Brewing  Co.,  134  V.  B.  384,  386,  33  L.  864,  055.  10 
B.  Ot  678.  570.  holding  United  States  patent  mns  nnafferted  by 
lapse  ot  foreign  potent:  Huber  v.  Nelson  Mfg.  Co.,  148  U.  8.  273,  274, 
rr  L.  448,  IS  S.  Ct.  604,  affirming  38  Fed.  832,  holding  patent  void 
because  English  patent  1>Bd  expired;  Pobl  t.  Anchor  Brewing  Co., 
89  Fed.  783,  784,  holding  United  States  patent  expires  when  for- 
eign patent  with  shortest  term  does;  Consolidated,  etc.,  Mill  Co.  v. 
Walker.  43  Fed.  681,  holding  United  States  patent  continued  not- 
withstanding expiration  of  foreign  term;  Edison,  etc..  Light  Oo.  v. 
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United  States,  atc„  Light  Co.,  B2  Fed.  811,  U  V.  8.  App.  1.  wbere 
foreign  patent  la  extended  It  sbonld  be  regarded  aa  baring  a  ron- 
tmaona  teim;  Accnnmlator  Co.  t.  Jnllen  Blectrie  Co.,  67  Fed.  615. 
boldtng  right  to  extend  foreign  patent.  If  not  availed  of  In  time,  will 
not  prolonf  domestic  patent;  Edtaon,  etc.,  Llgbt  Co.  t.  Perklnp. 
etc..  Lamp  Go.,  42  Fed.  82T,  Pobl  t.  Beyman,  S8  Fed.  BTO,  571, 
Diamond  Matcb  Co.  t.  Adirondack,  etc.,  Co.,  es  Fed.  803.  and  Wels- 
bacb  Light  Oo.  T.  Apollo,  etc.,  Gea-Llgbt  Co..  96  Fed.  S33,  tapae  of 
foreign  patent  (or  aame  InTentloD  does  not  render  domeatlc  patent 
▼old. 

Patent  need  not  on  face  be  limited  to  dnratlon  of  foreign  patent 
attbongb  In  fact  so  limited,  p.  169. 

Reaffirmed  In  Edison,  etc.  Light  Go.  v.  United  States,  etc.  Light 
Oo„  62  Fed.  812,  11  U.  B.  App.  L 

Patents.— Time  of  expiration  of  foreign  patent  msj  be  shown  bj 
endence  In  pals,  p.  168. 

DUtlngnlshed  to  Ediaon,  etc.,  Llgbt  Co.  t.  Electric,  etc..  Supply 
Oo.,  60  Fed.  40S,  holding  party,  Introdnclng  a  foreign  patent,  need 
not  show  that  It  has  not  been  extended. 

129  U.  S.  ITO-ITS,  S2  L.  661,  HiLL  v.  OHICAOO,  ETC.,  BY, 

AppeaL— Supreme  Court  baa  no  Jurisdiction  nnlees  transcript  la 
■led  at  next  term  after  talcing  appeal,  p.  IT4. 

Reafflrmed  In  Hltl  t.  Chicago,  etc.,  Ry.,  140  U.  S.  SS,  86  L.  S31. 
11  6.  Ct  681,  and  Norton  t.  RrownsrlUe,  129  U.  8.  606,  32  L.  785. 
9  8.  Ct  831.  Approred  In  Bank  of  Rondoot  t.  Smith.  156  V.  S. 
SS6,  S9  L.  44S,  16  8.  Ct  860,  boldlog  decree  dlsmieBtng  bill  as  to 
one  defendant  Is  not  final;  M^er  t.  Mansur,  etc..  Imp,  Co.,  Ki  Fed. 
Sn,  B2  U.  8.  App.  477,  holding  transcript  on  appeal  Inaufflcieiit: 
Nashua,  etc.,  Ry.  t.  Boston,  etc.,  Ry..  61  Fed.  242,  21  V.  S.  App. 
SO.  arguendo. 

Appellat*  eenrt  should  not  on  motion  to  dismiss,  determine 
irhether  prior  decree  was  final,  or  what  orders  made.  p.  174. 

Appeai  bond  la  not  affected  because  It  runs  to  party  ai  to  whom 
■alt  was  dismissed  as  well  as  to  others,  p.  176. 

129  U.  «.  176-177.  82  L.  6B3,  HANOVER  INS.  CO.  v.  KINNEARD. 

Appeal.— Circait  Court's  refusal  of  separate  trial  Is  not  review- 
able where  amount  In  dispute  Insufficient,  p.  177. 

Courts.—  Under  aobd.  4,  |  699,  R.  8^  State  decision,  to  be  review- 
able, must  deny  some  Federal  right,  p.  177. 

Not  cited. 
129  U.  8.  178-181,  82  L.  6CS4.  HARROW  T.  BBINKLBT. 

Oonrta.— Record   must  show  that  Federal  qoestlon  was  nece*- 
■arlly  Involved  Id  State  decision,  p.  181. 
Vol.  XI— M 
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AMTOved  In  Israel  t.  Arthnr.  1B2  U.  B.  362,  88  L.  478,  1*  S.  Ct. 
586.  holdlns  State  decision  npon  question  of  tact  not  reviewable. 

Oonrts.—  State  court  ileclslon,  opposed  to  prlndplw  at  gmeral  law 
•Illy,  Is  not  reviewable  In  Supreme  Court,  p.  ISL 

Approved  In  Bestty  t.  Benton,  US  D.  S.  2S4,  84  L.  I2T,  10  &  Ot. 
7S1,  holding  State  decision,  on  ground  independent  ot  Federal  qae«- 
Ooo.  not  reviewable. 

129  tJ.  S.  182-192,  82  L.  642,  PEOBST  t.  PRE8BTTBB1AN 
CHURCH. 

Drldmee.— Under  New  Mexico  law  deed  must  be  atiowa  to  be 
lost  or  not  In  hands  of  party  offering  copy,  p.  187, 

Adverse  posaeeslon  of  land  In  New  Mexico,  under  claim  ot  right, 
though  not  under  paper  title,  bars  ejectm^it,  p.  188. 

KeaOlrmed  In  MaxweU  Land,  etc.,  Co.  v.  Dawson,  ISI  U.  B.  607. 
38  L.  28a,  14  8.  CL  46S. 

Approved  In  Dibble  r.  Belllngham,  etc.,  Co.,  163  D.  8.  71.  41  L. 
76,  16  3.  Ot  942,  holding  case  not  cognisable  since  It  raised  no 
Federal  question. 

Adverse  possession.— Entry  under  claim  of  title  sufficiently 
■hows  Intent  to  oust,  p.  162. 

Approved  In  Rtcketson  v.  OaltlgnD,  88  Wis.  399,  62  N.  W.  88, 
whether  entry  is  an  ouster  depends  upoD  the  Intention;  Ayera  v. 
Reldel,  84  Wis.  283.  54  N.  W.  090;  Dhein  v.  Beuacher.  S3  Wis. 
S27,  53  N.  W.  S55,  Haclcer  r.  Horlemne,  74  Wis.  25,  41  N.  W. 
967,  Neber  v.  Armijo,  6  N.  Mex.  339.  S4  Pac.  241,  and  Peter 
V.  Stephens.  U  Mont  121,  28  Am.  8t  Bep.  4S0.  27  Pac.  404.  nO 
reaffirming  rule  as  to  intent  and  necessity  therefor. 

120  U.  8.  192-108,  82  L.  645,  8BIBBRT  v.  UNITED  STATUS. 

Adjudged  upon  authority  ot  Selbert  v.  Lewis.  122  n.  8.  284,  M 
L.  Un,  7  a.  Ct  1190. 

No  citations. 

120  D.  8.  198-202,  82  L.  658,  GALIOBBR  v.  JONES. 

Broker  is  merely  agent,  bound  to  follow  principal's  directions  or 
give  notice  that  he  declines  to  continue,  p.  198. 

Approved  in  Jungk  v.  Reed.  12  Utah,  212,  42  Pac.  294,  notice  t» 
agent  is  not  notice  to  principal  where  tonner  acts  adversely. 

Bmker'a  purchase  and  sale  ot  stocks  Is,  in  absence  oC  special 
■greement  controlled  by  principal's  Judgment  p.  198. 

Broker,  refusing  by  mall  to  follow  principal's  instructlonB  t» 
make  tranafers  by  telegraph.  Is  liable  for  delay,  p.  198. 

Broker,  Belling  stock  of  own  motion,  without  noticing  principal, 
!■  liable  tor  highest  value,  up  to  reasonable  time  aTter  principal  re- 
oeivea  notice,  p.  IMk 
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—  Ptlndptl  cannot  recover  dunagea  for  sale  whan  ta« 
«oq?reaaea  no  dlMatlsfactlaB  after  receiving  notice,  p.  200. 

SamagM  tor  conrertinK  stock  le  blgbest  Intermediate  value  be- 
twe^i  conversion  and  reasonable  time  after  notice,  p.  SOI. 

Beafflrmed  in  IfcKlnlej  v.  WllllaniB,  74  Fed.  103,  36  U.  S.  App. 
74ft,  Tbompaon  v.  ScbKtzel,  e  Dak.  287.  42  N.  W.  766.  CaUaena*  St. 
B.  B,  V.  Robblns,  144  Ind.  684,  42  N.  B.  B20.  Dlmock  v.  United 
States  Nat  Bank,  SC  N.  J.  L.  S04,  8S  Am.  St  Bep.  648,  2K  Atl. 
928.  and  Pickert  v.  Bugg,  1  N.  Dak.  23&,  46  N.  W.  448.  Approved  in 
Blvlnna  v.  Langford.  ?B  Fed.  961,  45  D.  B.  App.  78,  33  L.  B.  A. 
252,  tbat  Judgment  debtors  ware  Insolvent  does  not  limit  recovery 
to  nominal  damages;  Walley  v.  Deaeret  Nat.  Bank,  14  Utah,  SIS,  322, 
47  Pac.  149,  151,  boldlng  owner  of  notes  was  entitled  prima  fade 
to  recover  their  face  value;  Logan  County  Nat  Bank  v.  Townaend, 
139  V.  8.  78,  86  L.  112,  11  S.  Ct  600,  arguendo. 

Mlacellsneoua.—  Miscited  In  Brlmm  v.  Jones,  13  Utab,  41%  4B  Pte 
3Se. 

120  U.  8.  202-206.  32  L.  661,  WADE  v.  METOALP. 

Patents.—  Person  using  machine,  constructed  with  Inventor's  coD' 
sent  before  application.  Is  not  Infringer,  p.  205. 

Approved  m  Dable,  etc.,  Bbovel  Co.  ».  Flint,  187  U.  8.  43.  34  L 
620,  11  S.  Ct.  9,  upholding  statute  autborlslng  persons  In'wbos) 
building  mncblne  was  put  up  by  inventor  before  hla  application  foi 
patent;  Hobble  v.  Jennlson.  140  U.  8.  363.  37  L.  769,  13  S.  Ot  881 
holding  assignee  of  patent  In  Michigan  could  sell  machines  to  bs 
used  In  Connecticut;  Anderson  v.  filler,  46  Fed.  781.  holding  pnr 
chaser  from  Inventor,  before  application  for  patent  was  made,  can 
resell  same. 

Patents.—  Implied  license,  conferred  by  I  4899,  sets  specific  ma- 
chine free  from  monopoly  In  any  bands,  p.  205. 

Approved  Id  Boston  v.  Allen.  91  Fed.  250,  GO  U.  B.  App.  46B,  where 
only  nominal  damages  were  recoverable. 

129  U.  S.  206-216,  82  L.  656,  PABMBBS'  LOAN.  ETC.,  CO.,  PETI- 
TIONEE. 

AppaaL— After  final  decree  on  principal  qnestttw,  other  decrees 
neceasary,  if  final,  are  appealable,  p.  213. 

Approved  In  Central  Trust  Co.  v.  Western  N.  O.  By,  89  Fed.  87, 
holding  decree  affirming  sale  was  not  flnal;  Standard  Elevator  Co 
V.  Crane,  etc..  Co.,  76  Fed.  771,  46  U.  S.  App.  411.  arguendo. 

Appeal-—  After  foreclosure  of  railroad  mortgage,  order  authorlB 
ing  receiver  to  create  Hen  is  appealable,  p.  218. 

Keafllrmed  In  Standley  v.  Hendrle.  etc.,  Ufg.  Co.,  25  Colo.  380 
66  Pac.  724.  Approved  In  Central  Trust  Co.  v.  Grant  etc  Works, 
136  U.  8.  225.  34  L.  104.  10  8.  Ct  742,  holding  final,  decree  tbat 
claim  of  Intervening  creditor  was  entitled  to  priority  over  mort 
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CMW;  FMtor  T.  B«al,  CO  Fed.  882,  ft  D.  B.  Aw>.  49^  holdlns  docn* 
ordering  |MUper>  to  be  turned  orer  to  receiver  wu  flnal;  Andrews 
T.  National,  etc,  Worbs,  7S  Ped.  S18.  84  U.  8.  Ant.  632,  bdl6iag 
decree  flnal  u  to  certain  pivrlBloni,  See  note  In  54  Am.  Bt  Rep. 
4S1. 

Courts.— DlBcreUimaiT  antborltj  ot  CUrcnlt  Court  Judge*  muat 
be  used  on  prludplea  of  Judicial  discretion,  p.  21D. 

AppeaL— Wbetlier  Circuit  Court  can  control  pnwertjr  after  a^ 
peal  from  foreclosure,  la  propw  matter  of  appeal,  p.  21K. 

AppeaL— Ob  motloD  for  mandaiuus  to  compel  allowanoe  of  ap- 
peal. Supreme  Oonrt  will  not  determine  neceeal^  for  spp<rintlnf 
recelTcr,  p.  21S. 

Aivroved  Id  Mercantile  Trust  Oo.  t.  Kanawba,  etc,  Kj^  S8  Fed. 
IS,  16  D.  &  App.  87,  arpiendo. 

120  D.  B.  217-222,  82  L.  69S,  KIMUISB  T.  BAI^U 

Commeree.— Iowa  statute,  relative  to  possession  tt  cattle  wttk 
Ttiaa  fevw,  Is  not  commerce  regulation,  pp.  220-222. 

BeafBrmed  In  Mlssonrl,  etc„  Bjr.  t.  Haber.  160  D.  8.  OSO.  42  L. 
881,  IS  &  Ct.  40S.  Approved  Id  Jamleson  v.  Indiana,  etc.  Oil  Co., 
128  Ind.  682,  28  N.  B.  86,  13  L.  a  A.  661,  holding  SUte  could  refo- 
late  natural  gas;  Missouri,  etc..  By.  ▼.  Haber,  C6  Kan.  708,  44  Fa& 
687,  boldlns  act  of  Ccms'^ss  for  preveatltm  of  exportation  of  dis- 
eased cattle  did  not  repeal  various  State  statutes;  Norfolk,  etc.,  Bj. 
T.  Gommonwesltb.  03  Va.  7C&,  S7  Am.  St  Bep.  834,  24  S.  B.  840,  34 
L.  B.  A.  108,  upholding  statute  prohibiting  tbe  running  of  trains 
on  Sunday.  6ee  notes  tn  27  Am.  St  Bep.  HB,  47  Am.  St.  Bep.  560, 
and  47  Am.  St  Bep.  668. 

Oommeffce.—  Sections  4058  and  4069,  Iowa  code,  relating  to  Texas 
cattle,  are  not  necessarily  Interdependent,  p.  222. 

Cotutltntio&al  guaranty  of  privileges  and  Immunities  Is  not  1b- 
frlnged  I^  lows  act  relating  to  Texas  cattle,  p.  222. 

Beofflrmed  In  Missouri,  etc.  By.  v.  Haber,  160  U.  a  630,  42  L. 
884,  18  B.  Ct  406.  Approved  In  Letsy  v.  Hardin.  136  D.  6.  121. 
84  L.  186,  10  S.  Ct  ess  <Bee  dissenting  opinion  In  136  V.  S.  163,  84 
L.  148,  10  S.  Ct  700),  boldlng  void  sutnte  forbidding  sole  of  liquor 
OS  ai^lled  to  original  packages;  Crutcber  v.  Kentucky,  141  U.  S.  61, 
35  L.  663,  11  8.  Ot  8C6,  boldlng  Invalid  State  Ucense  of  express 
agento;  Bute  t.  Lewis,  184  Ind.  266.  33  N.  B.  1026,  20  L.  B.  A.  66. 
and  D..  upholding  act  mating  It  s  crime  for  anyone  to  bave  a  gill- 
net;  Grimes  v.  Eddy.  126  Mo.  170,  184.  47  Am.  8t  Bep.  660,  663. 
28  8.  W.  760,  760.  26  L.  B.  A.  643.  644,  and  n.,  holding  SUte  can 
restrict  method  of  transporting  diseased  cattle;  Commonwealtb  v. 
Huntl^,  156  Mass.  246,  30  N.  B.  1181,  15  L.  B.  A.  845,  upholding 
sUtute  forbidding  sale  of  oleomargarine.  Bee  notes  in  26  Am.  8t 
Bep.  885,  27  Am.  8t  Bep.  067.  and  47  Am.  Bt  Eep.  630,  &60i 
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12»  V.  8.  22S-233.  S2  L.  682,  NATIONAL,  ETC.,  BANK  t.  BrTLBIl. 

Buika.— Under  |  524^  R.  S.,  tranBfer  tn  contemplKtlcw  tt  In- 
solTencT,  to  dlTcrt  assets  or  give  preference.  Is  void,  p.  2S1. 

AjvroTcd  In  XarcUe7  t.  PhlUer,  167  V,  S.  360.  4S  L.  198;  IT  S. 
Ct.  Ml,  holding  that  appropriatloii  after  insolvencr  by  clearanoe- 
bonse  was  a  preference;  Bayden  t.  Chemical  Nat.  Banlc,  84  Fed. 
876,  55  D.  8.  App.  425,  holding  valid  payments  made  In  usual  course 
of  buBloese  before  commission  of  any  act  of  iatolveavf. 

BanlEs.— Transfers  made  after  directors'  vote  for  llquldatloB  ere 
deemed  la  contemplation  of  InsolTency,  p.  231. 

Banks.—  Under  |  5242,  Innocence  of  transfMee  will  not  Tslldate 
transfer  In  contemplation  of  Insolvency,  p.  231. 

Approved  In  Tlrst  Nat.  Bask  t.  Halt,  11»  Alau  6ft  24  60.  630, 
arguendo. 

DIgtIngulsbed  In  Armstrong  v.  Chemical  Nat  Bank.  41  Fed.  236, 
S  L.  B.  A.  230.  and  n..  and  Stapylton  v.  Stockton,  91  Fed.  330.  331, 
83  U.  8.  A^.  420,  holding  transfer  by  way  of  security  for  a  loan 
not  Invalid. 

Banks.— Agreement  between  banks,  after  recover  appointed  for 
one.  cannot  affect  hts  rights  to  assets,  p.  232. 

AppeaL—  Objection  tbat  counts  sre  Inconsistent  cannot  be  made 
for  first  Ume  on  appeal,  p.  232, 

12»  U.  8.  233-238.  32  L.  686,  ROBEHTBON  v.  PEHKINS. 

Courts.- Under  |  914,  R.  S..  practice  In  civil  actions  In  Fedoml 
courts  must  conform  to  tbat  of  State,  p.  236. 

Plaadlng*.- Under  New  York  code  allegatiras  Is  complaint  iwt 
denied  by  answer  sre  taken  as  true,  p.  23S. 

Pleading.-  Word  "  dnly  "  means  In  a  proper  way,  regularly,  or 
according  to  law,  p.  236. 

TrlaL—  Defendant,  by  Introducing  evidence  after  motion  to  di- 
rect verdict  la  refnsed,  waives  exception,  p.  236. 

Reaffirmed  In  Hunt  Bros.,  etc.,  Co.  v.  Caaaidy,  63  Fed.  260,  7  U. 
B.  App.  424,  Hudson  v.  Charleston,  etc.,  Ry.,  60  Fed.  268,  and  West, 
em  UnlMi  TeL  Co.  v.  Tbom,  64  Fed.  291,  28  U.  S.  App.  123.  Ap- 
proved In  Columbia  Ry,  v.  Hawthorne,  144  U.  8.  206,  36  L.  406,  12 
S.  Ot.  692,  and  Campbell  v.  HaverblU.  155  U.  S.  612,  30  L.  281.  15 
S.  Ct.  218.  all  holding  party  proceeding  to  trial  waives  bis  excepdMi; 
Northern  Pac.  Ry.  v,  Charless.  51  Fed.  672,  7  U.  S.  App.  369.  bolding 
court  conid  not  direct  a  verdict  for  defendant  until  he  had  rested 
bis  rase;  Bucbanan  v.  Cleveland,  etc..  Oil  Co..  91  Fed.  90,  62  V.  8. 
App.  3X1,  refusal  of  right  to  amend  pleading  could  not  be  reviewed 
on  writ  of  error. 

OnstMna.—  Orop  aids  «(  Bessamac  atael  rails  are  dutiable  aa  atael 
p.  2S7. 
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il  In  IB  ra  Blamentbftl,  40  Fed.  228,  United  States  t.  Gum- 
■te^  66  Fed.  498,  and  Dodlej  t.  United  SUtei,  74  Fed.  Htt.  all 
coBatnilnK  tariff  set 

12D  U.  a  238-aa.  82  L.  664.  BBOWN  v.  BUTTON. 

Speoiflo  pegfai-manee  of  agreement  to  codt^  In  consideration  et 
MTTlcea  dnrtng  snntor'B  life  will  ba  decreed  against  gimntar's  exec- 
store,  pp.  24^t-21S. 

ApproTed  In  Wjrlle  T.  Oharlton,  43  Neb.  84B,  62  N.  W.  222,  parol 
guta  <n*  land,  accompanied  with  possesBlos  and  ImprorMnente,  wtll 
be  protected;  Townaend  ».  Vanderwerker,  160  U.  8.  188,  40  L.  SSI, 

16  S.  Gt  261,  and  WaU  v.  MltmeapoIlB,  etc,  Rj.,  86  Wla.  58,  56  N. 
W.  371,  wbere  parcbaser,  relying  on  oral  c(»itract,  bas  made  Itn- 
proTcmenta.  contract  mar  be  specifically  enforced;  Hammond  t. 
Barton.  93  Wla.  187.  67  N.  W.  413.  npholding  leaae. 

129  n.  a.  249-252.  32  L.  663.  BARTON  v.  UNITED  STATES. 

Armr  and  navy.—  PaymoBter  le  bot  entitled  to  allowancea  ha 
would  bare  recelred  had  he  entered  regular  nary,  p.  250. 

Anaj  and  navy.— Act  of  1883  deals  with  credits  for  length  of 
awTlce,  and  bas  no  relation  to  promotion,  p.  261. 

Reaffirmed  In  United  States  t.  Alger.  161  U.  S.  361.  38  L.  194.  14 
8.  Ct  346. 

12B  D.  8.  2S2-262.  82  L.  069.  CARR  t.  HAUILTON. 

bunmuica.—  Pollcy.-bolder  may  participate  In  aaaeta  of  tnaolTent 
eompany  according  to  value  of  policy,  p.  266. 

Approved  In  47  Am.  St  Rep.  590,  note. 

bumrutcek—  Policy-holders  become  creditors  of  bankrupt  com- 
pany and  participate  pro  rata  In  asBeta,  p.  266. 

Approved  In  Casualty  Ins.  Co.'a  Caae.  82  Md.  672.  34  Atl.  78*. 
IS  L.  B.  A.  116,  and  n.,  holding  loaaes  occurring  after  Insolvency  are 
not  provable  against  tbe  fund;  People  r.  Gommerdal,  etc.,  Ins.  Go.. 
154  N.  Y.  99.  47  N.  E.  069.  claims  againat  dlsaolved  life  Inaorance 
company  are  fixed  as  of  date  of  commencement  of  action  for  dta- 
Mlutlon.    See  notes  in  47  Am.  St.  Rep.  143,  and  47  Am.  St.  R^.  689. 

bumred  borrowing  money  from  Insurer  1b  deemed  to  do  so  on 
policy:  credit  1b  mutnal,  and  set-off  allowable,  p.  262. 

Approved  In  Scott  *.  Armstrong,  146  D.  S.  607,  Sfl  L.  1062.  13  8. 
Ot  ISO.  holding  depositor  liad  right  to  have  balance  set  off  against 
note  due  Insolvent  bank:  Welles  v.  Stout,  38  Fed.  810,  in  action 

17  receiver  of  Insolvent  bank  to  recover  an  assesBment  claim  could 
be  act  off;  Central  Appalaclilan  Co.  v.  Buchanan,  90  Fed.  460.  462. 
62  U.  S.  App.  207.  211,  allowing  unliquidated  claim  to  be  set  off; 
St.  Paul,  etc.  Trust  Co.  v.  Leek,  57  Minn.  92,  47  Am.  St  Rep.  678. 
OS  N.  W.  826,  holding  that  Insolvency  Is  good  ground  for  equitable 
set-otT;  Salladin  v.  Mitchell.  42  Neb.  863.  61  N.  W.  128.  holding  de- 
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fvidaat  conld  set  off  debt  due  bim  In  action  to  r«cor«r  aumaj  due 
InsolveDt  bauk;  NsshvlUe  Trust  Co.  t.  Bank.  91  Tenn.  843,  353,  18 
S.  W.  824,  626,  15  L.  R.  A.  718,  Tie,  and  n.,  allowing  bank  to  set  oC 
debt  not  dne;  Oatman  v.  Batavlan  Bank.  77  Wis.  SOS,  20  Am.  Bt 
Rep.  136,  48  N.  W.  662,  debt  of  iDSolvent  not  dne  cannot  be  set  off 
against  debt  dne  bim  b;  bank. 

129  TI.  6.  263-290.  32  L.  715,  HORLET   MACBINB  CO.  T.  LAN- 
CASTER. 

Patent  for  primary.  Invention  Is  infringed  b;  later  machine,  em- 
ploying BubBtantlally  aame  means,  tbongh  improred.  p.  273. 

Reafflrmed  In  UUler  v.  Eagle  Mfg.  Co..  151  U.  a  207,  38  L.  131. 
14  S.  Ct.  819.  and  American,  etc.,  Macb.  Co.  t.  Blauvelt,  CO  Fed.  214, 
215.  Approved  In  Boyer  t.  Scbults  Belting  Co..  135  V.  S.  323,  S25, 
34  L.  217.  10  8.  Ct.  835.  holding  that  queatlon  of  Infringement  ought 
to  bave  been  left  to  jury;  Brush,  etc.,  Co.  v.  Western,  etc..  Power 
Co..  43  Fed.  541,  holding  patent  for  electrical  lamp  infringed;  Cellu- 
loid Mrg.  Co.  V,  Arlington  Manufacturing  Co.,  44  Fed.  85,  hold- 
ing for  Improvement  In  manufacture  of  celluloid  not  Infringed; 
Wirt  V.  HIcke,  45  Fed.  257.  holding  patent  for  fountain  pen 
infringed;  Norton  v.  Jensen,  4»  Fed,  882.  7  U.  S.  App.  103,  hold- 
ing patent  Infringed,  though  machine  was  an  Improvement:  Har- 
mcHi  V.  Btruthers,  57  Fed.  63i).  holding  patent  was  infringed:  In- 
ternational, etc  Supply  Co.  v.  Groth.  57  Fed.  659.  holding  patent  In- 
fringed by  the  tailing  of  a  substantial  part;  Westlnghouse.  etc.,  OOi 
V.  New  Torb  Atr-Bral<e  Co.,  68  Fed.  979,  26  D.  S.  App.  248,  holding 
patent  was  Infringed;  ITavers  v.  American  Cordage  Co.,  64  Fed. 
774,  one  using  process  In  connection  with  Improvements  sulise- 
quently  adopted  by  Inventor  does  not  escape  Infringement;  Rogers, 
etc.,  Co.  V.  Mergenthaler,  etc.,  Co.,  64  Fed.  801,  28  U.  8.  App.  146. 
holdliv  patent  tor  linotype  infringed;  Bresnahon  t.  Tripp,  etc  Co., 
72  Fed.  924,  33  U.  8.  App.  421,  holding  words  "  substantially  as  de- 
scribed" cannot  enlarge  or  narrow  a  patent;  Dunbar  v.  Eastern 
Elevating  Co.,  75  Fed.  672,  varying  of  non-essential  details  will  not 
prevent  Infringement:  Beach  v.  Hobbs.  02  Fed.  151,  63  U.  S.  App. 
648,  tbat  a  macbine  bad  a  different  feeding  mechanism  will  not 
prevent  an  infringement;  Cnshman.  etc..  Macb.  Co.  v.  Goddard,  95 
Fed.  666,  666,  limiting  Improvement  to  specific  form  described; 
Mastm  V.  Hunt,  51  Fed.  219,  arguendo. 

Patent  for  first  Invention  of  button-sewing  machine  Is  Infringed 
by  later  operating  in  substantially  same  way.  p.  283. 

Approved  In  Beacb  v.  Hobba,  82  Fed.  924,  927,  928,  limiting  word 
"  mecbanlsm  "  by  "  substantially  as  described." 

Patent  for  pioneer  Invention  Is  liberally  construed  In  determining 
whether  Infringement  Is  aobstantially  same,  p.  286. 

Beaffirmed  In  Blorley,  etc.,  Co,  v.  Shute,  41  Fed.  52,  Barmon  v. 
Btruthers,  43  Fed.  144,  Smith,  etc.,  Mfg.  Co.  v.  Bridgeport,  etc.,  Co, 
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48  Fed.  S96,  Masseth  t.  Palm,  51  Fed.  824.  OUnlold  iUg.  Co.  V. 
Arllngtou  Mfg.  Co..  S2  Fed.  744,  3  U.  S.  App.  287,  BruBh  Electric  Co. 
T.  Electric  Imp.  Co.,S2  Fed.  974,  National,  crtcReKieter  Co.  v.  Ameri- 
can, etc  Begl>ter  Co.,  6S  Fed.  872,  8  U.  S.  App.  HO,  Plttsbnrfr  Re- 
daction Co.  T.  Oowlee,  etc.,  Co.,  56  Fed.  SSO,  Nortmi  t.  Wheaton,  ST 
Fed.  627,  Bnctaanan  t.  Goodwin,  B7  Fed.  IMO,  Merrow  t.  Sboe- 
maber,  68  Fed.  129,  WeatlngboaBe  r.  New  York  Air  Brake  Co..  59 
Fed.  683,  Ames,  etc.,  Oo.  t.  Woven  Wire,  etc,  Co.,  5»  Fed.  707,  and 
Grotb  T.  Internadonal,  etc.,  Supply  Co.,  81  Fed.  287,  20  V.  S.  App, 
686,  all  allowmg  restrlctloDs  Imposed  by  language  of  claims;  Reece, 
etc..  Mach.  Co.  t.  Globe,  etc,  Mft<A.  Co.,  61  Ped.  962,  21  U.  S. 
App.  244,  Morl^,  etc.,  Macb.  Co.  t.  Sbnte.  62  Fed.  292,  Bowers 
T.  Von  Scbmldt.  63  Fed.  680,  WeatiDgbouse  t.  Bc^nden,  etc., 
Co..  66  Fed.  1003.  VoD  Scbmldt  t.  Bowere.  80  Fed.  147,  48 
V.  8.  App.  184,  Western  Electric  Co.  t.  Home  Tel.  Co.,  8C 
Fed.  6ei.  and  Bowers  t.  San  Francisco  Bridge  Co.,  91  Fed. 
418.  Approved  In  CeUnlold  Mfg.  Co.  v.  ArllngtOD  Mfg.  Co.,  44 
Fed.  86,  bolding  patent  (or  Improvement  In  manufacture  of  cellu- 
loid not  Infringed;  National,  etc.,  Macb.  Co.  v.  Wtlllsme  Co..  44 
Fed.  194,  12  L.  R.  A.  110.  and  n..  construing  claim  etrictl;;  Beacb 
T.  American  Box-Mach.  Co.,  63  Fed.  605,  bolding  patent  void  for 
lack  of  Invention;  Westlngbouse.  etc..  Co.  v.  New  loA  Alr-Brake 
Co.,  6S  Fed.  969,  26  U.  S,  App.  248,  bolding  patent  was  Infringed; 
Maat,  etc  t.  Iowa  Windmill,  etc..  Co.,  68  Fed.  219,  btridlng  apidlca- 
Hon  for  reissue  was  made  too  late;  Cowles.  etc,  Co.  t.  Ix>wery,  79 
Fed.  362,  47  U.  B.  App.  631,  not  conflnlng  "electric  smelling"  to 
Its  tecbnlcal  meaning;  Consolidated  Fastener  Co.  v.  Columbian,  etc., 
Co..  79  Fed.  800.  construing  patent  so  as  to  upbold  it;  Ford  v.  Ban- 
croft, 85  Fed.  468.  bolding  patent  not  entitled  to  a  broad  range  of 
equivalents;  Craig  v.  Ulcblgan  Lubricator  Co.,  72  Fed.  177,  Enter- 
prise Mfg.  Co.  V.  Snow.  72  Fed.  266,  McBride  v.  Kingman,  72  Fed. 
914,  and  Ford  v.  Bancroft,  8S  Fed.  459.  460,  all  boldtag  patent  was 
Dot  entitled  to  a  broad  range  of  equivalents:  Western  Electric  Co. 
V.  Citizens'  Tel.  Co.,  89  Fed.  671,  confining  patent  to  specific  means 
described;  dissenting  opinion  in  Westlngbouse  v.  Boynden,  etc,  Ca, 
170  U.  B.  676.  42  L.  IISO.  18  S.  Gt  726,  maJorit7  bolding  tbere  was 
BO  Infringement;  Sbute  *.  Mwley,  etc.,  Macb.  Co.,  64  Fed.  S68.  21 
U.  B.  App.  526,  arguendo. 

Distinguished  In  Lamson  Cash  Ry.  t.  Godebard,  69  Fed.  779,  19 
V.  S.  App.  360.  limiting  claims;  Roemer  v.  Peddle.  7S  Fed.  118,  S9 
U.  S.  App.  496,  contlDing  patent  to  device  ebown;  Boston,  etc 
Hacb.  Co.  V.  Woodward,  82  Fed.  99.  100.  60  U.  S.  Am-  ITJ.  hiridliig 
claims  void  for  want  of  Invention. 

Patenta.— "  Known  equivalent"  la  device  used  as  substltnte  to 
eOect  same  result,  p.  290. 

Reaffirmed  In  McOormick  Macb.  Ca  v.  Anltman  A  Co..  69  Fed. 
SS7,  391,  S7  V.  S.  App.  209,  and  Edison,  etc.  Llgbt  Co.  v.  Bosto*. 
etc..  Lamp  Oe.,  62  Fed.  S89, 
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120  U.  8.  291-204,  82  L.  688.  BLT  t.  NEW  MEXICO,  ETC.,  RT. 

Actt«i.—  In  AtIeods  both  legid  and  equitable  relief  mar  b" 
gnnted  In  aame  action,  p.  202. 

Reaffirmed  In  Idaho,  etc.  Land  Co.  r.  Bradbnr;,  1S2  D.  6.  S13, 
3S  L.  436,  10  S.  Ct  178.  AivroTed  In  Hammer  t.  Garfield  MId. 
Co..  130  D.  8.  296.  32  L.  966.  9  S.  Ct  550.  holding  tbe  flndlng  of  jury 
M  It  made  by  conrt 

Quieting  title.—  Under  Arizona  statute  owner  out  of  poaaession 
may  ane  person  clalmmg  adverse  intereBt,  p.  293. 

Approved  In  Oentlle  t.  Kennedy,  S  N.  Mex.  SCS,  45  Pac.  881,  one 
baving  deed  and  partial  poaeessloa  can  maintain  entt  to  quiet  title; 
Olasmann  r.  O'Donnell,  6  UUh,  452.  24  Pac.  038.  admitting  evidence 
In  action  b>  quiet  title  to  abow  mistake  In  description  In  one  of 
tbe  deeds  nnder  whicb  appellant  claimed;  Dudley  v.  Facer.  8  Utab, 
404,  32  Pac.  668,  holding  coets  In  eqtU^  may  be  determined  by  legis- 
lature; Cameron  v.  tTnited  States.  148  V.  S.  3(»,  8T  L.  460,  13  8.  Ct 
JSVt,  arguendo. 

ftnlatlng  title.—  Allegations  tbat  plalndff  Is  owner  In  fee  and  de- 
fendant claims  adverse  Interest  are  sufficient,  p.  298. 

ReaSrmed  In  Parley's  Pork  MIn.  Co.  v.  Kerr,  180  U.  8.  260,  32  L. 
KIT,  C  9.  Ct  H8.  Union  Mill,  etc.,  Co.  v.  Worren.  82  Fed.  B21.  522. 
frail  >.  Magnes.  IT  Colo.  478,  480,  30  Pac.  07,  58,  Amter  v.  Conlon, 
J2  Oolo.  152.  43  Pac.  1003  (affirming  3  Colo.  App.  18T.  32  Pac.  722), 
and  ZuinitBlt  v.  Madden.  23  Or.  186  (see  31  Pac,  400).  Approved  In 
^lark  V.  Dhrllngton,  7  8.  Dak.  ISl.  58  Am.  St  Rep.  838,  63  N.  W. 
172,  bololng  complaint  not  demurrable,  altbougb  It  did  not  set  out 
facts  npo:k  wblcb  Idralldlty  of  tax  sale  Is  claimed. 

129  U.  B.  294-805.  82  h.  700,  PATTEE  PLOW  CO.  T,  KINGMAN. 

Patanta. —  Reissue  con  obIj  be  granted  for  same  Invention  In- 
tended to  be  embraced  by  original  patent,  p.  299. 

Reafflrnied  In  Huber  v.  Nelson  Mfg.  Co..  38  Fed.  SBO.  and  Inter- 
national, etc..  lAimber  Co.  v.  Manrer,  44  Fed.  621.  Approved  In 
PeatberoCone  v.  BIdwell  Cycle  Co..  07  Fed.  636,  14  n.  S.  App.  632, 
omission  uf  element  will  render  reissue  invalid;  Westlnghouse  v. 
Hew  Yotk  Alr-Brake  Co.,  OB  Fed.  602,  holding  there  was  do  en- 
largement of  claim. 

Fatest  to  Pattee  for  Improvement  In  cultivators  embraces 
nothing  new  or  Involving  Invention,  p.  299. 

Patent  granted  to  Kendall  for  Improvement  In  cnltlvatora  beld 
not  lofringed,  p.  803. 

Patents.— Dse  of  parallel  bars  and  melbod  of  attaching  jriatea 
thereto.  In  Pattee  patent,  are  not  new.  p.  304. 

Patents.—  Pattee  and  Kendall  iDventions  for  Improvements  m 
enltlvators  embraced  only  modes  of  construction,  p,  804. 
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Approved  In  HIU  r.  Wooster,  182U.  8.701.S3Ii.908,WS.Ct 
3S1,  and  Bmltb  t.  ThompMD,  88  Fed.  606,  tetli  botOlng  then  wm 
no  Invention;  Johnson  Co.  t.  Pacific,  etc,  Co.,  4T  Fed.  ES90.  tartdtnc 
form  of  ralla  waa  not  i^tentable. 

120  tr.  S.  30S-^1S,  82  h.  673.  UNION  FAO.  RT.  t.  lIcAI/FINB. 

SpecUo  pertornuuice.—  That  vendee  ta  willing  to  accept  kaa  IaB4 
than  contracted  for  la  not  defense,  p.  811. 

Franda,  statute  of.— Contract  to  exchange,  ImpropH-Iy  cxacntai, 
wlU  be  enforced  after  possession  and  Improvement  p-  812. 

Approved  In  Warner  v.  Texas  A  Pac.  Ry.,  M  Fed.  92S,  13  U.  8. 
App.  23Q,  holding  part  performance  will  not  take  case  oat  of  Btat> 
ute  tn  action  at  law;  People's,  etc..  Ice  Co.  v.  TmmboU.  TO  Ped. 
176,  84  TT.  8.  App.  293,  boldlng  there  wae  enfDclent  performance  to 
take  case  out  of  statute  of  frauds:  Wheeling,  etc..  R7.  v.  Rej- 
mann.  etc.,  Co.,  90  Fed.  IM,  61  tJ.  S.  App.  639.  holding  parol  con- 
tract for  right  of  way  may  be  enforced  where  railroad  has  am- 
Etnicted  Ita  road;  Ballou  v.  Sherwood.  32  Neb.  695.  49  N.  W.  79t, 
boldlng  adverse  possessloD  gives  title  for  specific  performance. 

Equity  will  not  permit  one  to  lead  another  to  act  on  cMitract  of 
purchase  and  refuse  compliance  for  defect,  p.  314. 

BallToad'a  obligation  to  execute  conveyance  passes  with  property 
upon  consolidation  with  another  road,  p.  314. 

Tnurta—  Grantee  of  property  charged  with  tniat  having  notice, 
h^ds  Bubject  thereto,  p.  814. 

Approved  In  Joy  r.  8t.  Louis,  188  U.  fl.  88.  42,  84  L.  8M.  80*. 
holding  coTenants  aa  to  use  of  right  of  way  by  other  roads  an 
binding  upon  subsequent  purchasers  with  notice.  See  note  la  63 
Am.  St  Rep.  472. 

SpecUto  perf ormanoa.— One  bound  to  execute  conv^ancet  cannot 
aet  op  later  mortgage  aa  release  of  obligation,  p.  81B. 

129  U.  S.  81S-329.  82  L.  690.  MORRIS  v.  OILMBB. 

Oonrta.—  Circuit  Court  Is  bound  to  dismiss  cause  wh^iever  racotd 
dlsdoeea  want  of  Jurisdiction,  p.  82S. 

Reaffirmed  In  Stevens  v.  Nichols,  ISO  U.  8.  232.  32  L.  91B.  t  B. 
Ot  519,  Naahua  Ey.  v.  Lowell  Ry.,  136  D.  8.  874.  84  L.  868,  10  8.  Ot 
1006.  Oolvln  V.  Jackaouvllle.  158  V.  B.  460.  39  L.  1054,  16  8.  Ct  867, 
Lake  County  Commrs.  v.  Dudley.  173  V.  S.  264.  19  S.  Ct  402,  Alex- 
ander V.  Mortgage  Co.,  47  Fed.  134,  Betzoldt  v.  American  Ins.  Co., 
47  Fed.  706.  Miller  v.  Clark,  47  Fed.  851.  Mangels  v.  Donau  Brew- 
ing Co.,  53  Fed.  615,  The  John  C.  Sweeney,  5n  Fed.  641,  Marks  ». 
Marks,  75  Fed.  323,  324,  Mason  v.  Dullagham.  82  Fed.  689.  58  O.  S. 
App.  640.  Blytbe  v.  Hinckley.  84  Fed.  247,  Alabama,  etc..  By.  t. 
Carroll,  84  Fed.  780.  62  n.  S.  App.  458,  Egerton  v.  Starln.  91  Fed. 
T)32.  and    Lavlnskl  v.  Middlesex  BankUig  Co..  SS  Fad.  486.      A»- 
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■rand  IB  AadenoB  t.  Wstt,  1S8  U.  S.  701,  84  L.  1061,  11  8.  Ot.  4S1, 
lMldIs(  drcntt  Court  could  not  maintain  cognizance  of  salt;  Wet- 
more  V.  Rymer,  169  tJ.  8.  120,  42  L.  SS4.  IS  8.  Ot.  2SS.  rerlewlnK  ac- 
tion of  Clrcnlt  Conrt  dlBmlssInK  snlt  for  want  of  JnrlsdlctloD:  Slmoa 
T.  House.  46  Fed.  818,  319,  820.  dlemlflslng  suit  wbere  It  appesred 
tbat  less  than  |2,000  waa  tUTolved;  Boutbern  Exp.  Go.  t.  Todd.  50 
Fed.  100,  13  U.  8.  App.  361,  objection  tbat  aoit  wna  brougbt  Id 
wrong  district,  made  by  motion  In  arrest  of  JadgmMit.  comes  t*o 
Iat«;  ElnenMUi  t.  H<ritbaiu,  D9  Fed.  81S,  dlsmlsBlng  ault  where  partj 
ftigned  cttiseuBblp;  Loomla  t.  Bosentlial,  67  Fed.  871,  boldlng  tbat 
Federal  conrt  bad  no  Jurisdiction;  Ryder  t.  Bateman,  96  Fed.  23. 
holding  conrt  had  power  to  remand  before  term  at  which  record 
Is  returnable;  Ollmer  t.  Morrla,  48  Fed.  460,  Cumow  v.  Phoenix 
Ina.  Co..  44  Fed.  806,  and  Ollmer  t.  Morris,  46  Fed.  333.  argtiendo. 

Conrta>—  Supreme  Court  must  determine  Circuit  Court's  Jurladlc- 
tlon  whether  parties  question  It  or  uot  P-  827. 

Reafflrmed  Id  Hewitt  v.  Story,  64  Fed.  621,  522.  2&  U.  B.  App.  ISS, 
30  L.  R.  A.  273,  and  n.  Approved  Id  Wetmore  t.  I^mer,  160  D.  8. 
118^  42  L.  688,  IS  S.  Ct  204,  reviewing  Judgment  of  Circuit  Court 
dismissing  action  for  want  of  Jurisdiction. 

Oourti.— Object  of  dtiange  ot  domicile  is  Immaterial  In  determin- 
ing Jurisdiction  of  Federal  conrts.  p.  328. 

Reaffirmed  In  Marks  r.  Mai^s,  75  Fed.  S27.  Approved  In  Blair 
T.  BUver  Peak  Mines,  93  Fed.  336,  337.  holding  proof  of  dtlsenshlp 
sulBclently  proved. 

Oonris.— Change  of  domicile,  to  give  Federal  conrt  Jurisdiction, 
must  Invtdve  actual  permanent  residence,  p.  32& 

Apptorti  Id  Chambers  v.  Prince,  7S  Fed.  177,  the  quesdon  ot 
diBOge  of  domicile  Is  mostly  one  of  Intention. 

Courts.— Where  acts  show  change  of  domicile  to  give  Jurisdiction 
alone,  change  cannot  be  bona  flde,  p.  820. 

Reafflrmed  in  Leblgb,  etc..  Co.  v.  Kelly.  160  U.  8.  340.  341,  40  L. 
449,  IS  6.  Ct  812,  318.  Approved  In  Anderson  v.  Watt,  138  V.  S. 
706,  84  L.  1083,  11  8.  Ct  453,  boldlng  Circuit  Court  conid  not  main- 
tain cognizance  of  suit;  Kingman  v.  Holtbaos,  50  Fed.  316,  dis- 
missing suit  where  part;  feigned  cltlsenshlp;  Wonderly  v.  La- 
fayette County.  ISO  Mo.  646,  73  Am.  St  Bep.  481,  61  S.  W.  748. 
46  L.  R.  A.  300,  holding  asslgnmeut  of  bonds  to  give  Federal  Juris- 
diction was  a  fraud  upon  the  court    See  note  In  63  Am.  St  Rep.  180. 

129  tl.  8.  829-846.  32  L.  677,  WHITE  v.  OOTZHAU8EN. 

Insolvency.— Illinois  voluntary  aaslgiiment  act  being  remedial, 
must  be  liberally  coDStrued,  p.  341. 

Reafflrmed  In  Berger  v.  VarrelmaDu,  127  N.  T.  287,  27  N.  B.  1066, 
13  L.  R.  A.  612,  and  n.,  Spelman  r.  Freedman.  130  N.  Y.  428,  2ft 
N.  B.  767,  and  Crlbb  v.  Hlbbard,  77  Wis.  306,  46  N    W.  160.     Ap- 
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prored  In  Bunbergn  v.  Scboolfleld,  160  U.  8.  1S9,  40  U  S7&  16  S. 
OL  227,  tMowtag  State  constractloii  o(  atatate;  First  Nat.  Bank 
r.  GIUB,  TO  Fed.  7€6,  49  U.  6.  App.  232,  foUawlns  State  declelons 
as  to  bomestead  exempUons;  Union  Pac.  Br.  v.  Beed,  80  Fed.  239. 
48  n.  S.  App.  241,  following  State  construction  of  r^BtraUon  stat~ 
ute;  Mack  t.  Prince,  40  W.  Va.  828,  21  &  E.  1014,  holding  Told  jtOm- 
ment  b7  confession  of  Insolvent  debtor;  dlssentlag  opinion  In  Otten- 
bers  r.  Comer,  76  Fed.  260,  40  U.  S.  App.  820.  34  L.  B.  A.  624,  ma- 
Jorltj  holding  cbattel  mortgage  not  Invalidated  bj  aaslgnment  tor 
benefit  of  creditor*. 

Insolvent  cannot  defeat  statute  by.  omitting  t»  make  formal  as- 
signment and  transferring  to  certain  creditors,  p.  842. 

Anproved  in  Hardt  t.  Heldweyer,  1S2  U.  S.  SM.  068,  8S  L.  SKI, 
562. 14  8.  Ct  673,  holding  debtor  In  Illinois  cannot  transfer  to  cred- 
Iton  propertT  largel;  In  exceM  of  tbelr  claims;  Comer  t.  Tabler, 
44  Fed.  468,  holding  assignment  containing  preferences  was  void- 
able; COapp  v.  CSark,  49  Fed.  124,  upholding  Judgment  snfFered  b; 
testator;  Wyjnan  t.  Matbews,  63  Fed.  6S1,  holding  mortgage  was 
In  effect  an  assignment  and  void;  Beall  v.  Cowan.  76  Fed.  14S.  44 
n.  6.  App.  605.  upholding  mortgage  made  to  secure  preferences; 
In  re  Curtis,  91  Fed.  740,  holding  assignment  under  State  law,  after 
passage  of  national  bankrupt  act.  Is  void;  Rochester  v.  Armour,  92 
Ala.  489,  8  So.  788.  holding  debtor  could  not  create  a  preference 
by  confession  of  a  Judgment;  Richmond  v.  Ulsslsslppl  Mills,  62  Ark. 
41.  42.  11  8.  W.  962.  4  L.  R.  A.  418,  419,  holding  that  a  mortgage 
may  conetjtnte  an  assignment;  Straw  v.  Jenks.  6  Dak.  426,  43  N. 
W.  945,  holding  assignee  of  depositor  could  maintain  action  In  his 
own  name;  Ide  v.  8ayer,  120  111.  236.  21  N.  B.  812,  holding  remedy 
most  be  sought  t^  creditor  sought  to  be  defrauded;  Dangberty  v. 
Bogy.  —  Indlau  Ter.  — ,  63  S.  W.  tM9.  holding  that  contract  and 
mortgage  were  fraudntent:  Butler  t.  DIddy.  83  Iowa,  640,  49  N.  W. 
997,  and  Grcetzlnger  v.  Wyman,  105  Iowa,  584.  75  N.  W.  S16,  hold- 
ing that  mortgage  was  not  rendered  a  part  of  the  asslgnmmt:  Lar- 
rabee  t.  Franklin  Bank.  114  Mo.  604.  S6  Am.  St.  Rep.  781.  21  8.  W. 
760,  holding  void,  a  voluntary  assignment;  Marshall  y.  Uringston 
Nat.  Bank.  11  Mont  360,  363.  28  Pac.  313,  814.  holding  conveyance 
Id  the  nature  of  a  chattel  mortgage  void;  Berger  v.  Varrelmann, 
127  N.  Y.  201.  292.  27  N.  E.  1068.  Ut  L.  R,  A.  813.  and  n.,  holding 
Judgment  confessed  was  within  the  prohibition  of  the  statute:  Put- 
aej  V.  Frlesleben,  32  S.  C.  496.  11  S.  B.  339,  holding  confession  of 
Jndgment  and  of  right  to  execution  were  [Itegal;  Byrd  v.  Perry.  7 
Tex.  Civ.  App.  388.  26  8.  W.  761,  holding  that  Instrument  vras  a 
mortgage  and  not  an  ssalgnment:  City  Nat  Bank  v.  Merchants' 
Nat  Bank,  7  Tex.  Civ.  App.  591.  27  S.  W.  861.  holding  that  separate 
deeds  constituted  a  general  assignment;  Callhan  v.  Powers.  133  Mo. 
499.  84  S.  W.  852.  and  Mack  v.  Prince.  40  W.  Va.  329.  830,  21  S.  E. 
1014.  holding  void.  Judgment  by  cnnresslon  of  Insolvent  debtor: 
White  V.  Ross.  147  III.  431.  35  N.  E.  542.  arguendo. 
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Dl*tlBSDiah«d  In  Ohfcago.  etc.,  Bank  r.  Kansu  City  Bank,  1S8 
D.  a  2BS,  84  L.  S4B,  10  B.  Ct  lOElT,  foIlowlnK  declsIonB  of  Stat* 
when  InsoWescy  Uw  was  enacted;  May  t.  Teimey,  148  U.  8.  U,  37 
L.  ST<^  13  S.  Ct  493,  holding  lostrument  was  a  cbattel  mortKaEe 
and  not  a  goienU  aBBlEomeot;  Fecbbeimer  t.  Banm,  43  Fed.  724, 
720,  bidding  tbat  flrst  mortgage  did  not  constltnte  a  part  of  tba 
general  aBslgnmeat;  Moore  t.  Mejer,  47  Fed.  lOR,  lOS,  boldlng  tran»- 
fer  was  not  an  aSBlgnment  wfthln  tbe  act;  Worthen  t.  Griffltb,  B9 
Ark.  B71.  48  Am.  St,  Rep.  54,  28  S.  W.  280.  holding  Intention  to 
bring  an  unauthorized  salt  will  not  Invalidate  an  aaslgament; 
Walker' ▼.  Boea,  ICO  m.  BS,  86  N.  B.  GSS.  holding  tneolTent  debtor 
could  prefer  creditor  bx  sale  or  mortgage;  In  re  Assignment  of 
Zwang.  89  Uo.  App.  373,  upholding  deed  of  trust;  Trier  v.  Her- 
man, 115  N.  T.  166,  21  N.  B.  10S4,  upholding  Judgment  procured  In 
a  way  so  aa  to  avoid  the  Inhibition  as  to  the  confeaalon  of  Judg- 
ment; Manning  t.  Beck.  120  N.  I.  14.  29  N.  B.  M.  14  L.  B.  A.  202, 
holding  creditor  could  procure  a  preferential  parment  of  bla  debt; 
Tompkins  t.  Hunter,  149  N.  Y.  126.  12T,  43  N.  B.  535,  upholding 
sale  of  entire  aaeets  to  one  creditor. 

Disapproved  In  Pollock  t.  Bykes,  74  MIbb.  712,  Zl  So.  7S1,  up- 
holding deed  of  truHt;  Farwell  t.  Nllesfm,  133  lU.  53.  24  N.  B.  77. 
Cutter  V.  PoUock,  4  N.  Dak.  212.  214,  60  Am.  St.  Bep.  648,  59  N.  W. 
1064,  26  L.  B.  A.  3S0,  and  Sandwich  Mfg.  Co.  v.  Max,  6  S.  Dak. 
1ST,  140,  S8  N.  W.  18,  19,  24  L.  B.  A.  S29,  580,  all  npholdinf  right  of 
creditor  to  make  references  to  creditors. 

luMlTency.—  Creditors'  attempt  to  aecure  Illegal  preference  does 
not  deprive  them  of  statutory  rtgbta,  p.  435. 

Approved  In  dlsaentlng  opinion  In  United  States  Robber  Oo.  t. 
American,  etc  Leather  Co.,  96  Fed.  907,  majority  holding  creditors 
participating  In  fraud  were  precluded  from  shartng  wltb  ether 
creditors. 

129  U.  S.  S46-3B5,  32  L.  706,  PINKBBTON  T.  LBDOUX. 

Pnbllo  lands.—  Burveyor-generara  report  Is  no  evidenc*  at  title 
or  boundaries  until  confirmed  bj  Oongress,  p.  B61. 

Beafflrmed  In  Astlazaran  v.  Santa  Rita'  Mln.  Co.,  148  U.  8.  8S,  87 
L.  877,  IS  S.  Ct  468.  Approved  In  Potter  v.  Randolph.  126  Cal.  461, 
58  Pac.  006,  refusing  to  dismiss  case  becanse  of  a  contest  pending 
before  the  land  department;  Chavee  v.  Chavez  De  Sanchez,  7  N, 
Hex.  78,  32  Pac.  143.  holding  reservation  was  not  Intended  to  take 
tfect  until  tbe  coming  In  of  Burveyor-general's  report;  Lockhart 
T.  WUla,  9  N.  Mex.  346,  54  Pac.  338,  holding  constmctlon  of  law  br 
land  department  Is  not  binding  on  courts. 

Fnblio  lands.— To  locate  grant,  evidence  must  sbow  that  place 
^rreea  with  description,  and  Jury  determines,  p.  S53. 

TilaL— Judge  may  explain  effect  of  evidence  to  JarTf  and  mar 
set  aside  verdict  against  plain  evidence,  p.  354, 
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AvDCor«d  in  Tsxw  *  Pac  R7.  ▼.  RbodM,  71  BM.  148,  M  U.  8. 
Ajp.  G61,  boldlnc  It  «ror  to  refuse  the  charsa. 

PafcUo  luida.— Deacrlptloii  in  petition  and  srant  preTalla  vnr 
that  In  act  «t  poeaeeelon,  p.  SB4. 

Pnbllfl  lands.— Where  grant  does  not  deflnltely  locats,  detlTwr 
«C  poneselon  within  dlatrlct  does  ao,  p.  864. 

Appnved  In  Fom  t.  HlnkcU,  91  Cal.  199,  27  Pac.  946,  holding 
dacree  deBcribiog  natural  bonndarles  was  a  final  detamilnatl<m. 

BJaetmant.— JuTT  mnat  find  for  defendant.  If  bonndarlea  eannot 
IM  locatad  from  deacrlpUon  In  petition,  p.  SH. 

129  O.  8.  SE6-S66,  82  L.  712.  WALWOBTH  T.  HABBI8. 
Ohkttal  BLMtgagva  in    Lonlalana  of  crop  In  Aiicansaa   recatraa 

rodi  crop  In  former  State  subject  to  Ita  lawa,  p.  862. 

Courts.-^  Btate  courts  will  enforce  lex  domicilii  eC  another  State 
except  where  lex  loci  of  former  conSicte,  p.  864. 

Approved  In  Chicago,  etc..  Rr.  v.  Stnrm,  174  V.  6.  718,  19  6.  Ot. 
SOO.  arguendo. 

Cttate  may  regulate  transtera  of  propertr  within  Its  limits,  and 
nne  aendlng  property  thereto  submits  to  laws,  p.  S6S. 

Approred  in  Pullman's  Palace-Oar  Co.  r.  Pennsylvania,  141  D.  8. 
22,  36  L.  ei«,  11  S.  Ct  8TS,  holding  InvaUd  State  tax  on  capital 
stock  of  railroad;  Brown  v.  Smart.  146  V.  8.  4D7,  86  L.  775,  12  8. 
Ot  908,  apboldlng  State  statute  Invalidating  conveyances  made 
wtthln  four  montha  of  Insolvency.;  Cote  v.  Ounningbam.  138  D.  S. 
1S4,  33  L.  S49.  10  6.  Ct  27S,  arguendo. 

129  U.  S.  366-372.  32  L.  687,  HARRIS  T.  BARBER. 

Oartlorari,  when  object  Is  to  bring  np  proceedlnga  after  Judgment 
Is  In  nature  of  writ  of  error,  p.  368. 

Approved  in  Staffords  v.  King,  90  Fed.  141,  61  U.  S.  App.  493. 
where  case  was  removed  by  writ  of  certiorari  Injunction  remained 
In  force;  Gilbert  v.  Board  of  Oommrs.,  11  Utah.  393,  40  Pac.  261, 
under  writ  of  review  appellate  court  could  review  the  evidence. 
See  note  In  40  Am.  St.  Rep.  29,  31. 

Oertiorarl.—  Although  granting  la  discretionary  yet  after  granted, 
questions  must  be  decided  by  fixed  rules,  p.  869. 

Reaffirmed  In  American  Const.  Co.  v.  Jacksonville  Ry.,  148  U.  8. 
S87,  37  L.  492,  13  S.  Ct  765. 

AppeaL—  Allegation  that  Judgment  deprives  of  leased  land.  Im- 
proved to  extent  of  $16,000,  gives  Supreme  Court  Jurisdiction,  p.  3^. 

Approved  In  Willis  v.  Eastern  Trust  etc..  Co..  167  D.  8.  SO,  42  L. 
84,  17  S.  Ct.  740.  dismissing  case  where  record  did  not  show  that 
value  of  right  of  possession  reaches  Jurisdictional  amount 
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JnstlcM  of  poM!«.~-  DeclBlons  In  District  of  Cfrfambla  cannot  ba 
qnaihed  hj  certlonri,  If  Juilsdlctlos  exlits,  p.  371. 

Fleadlnff.— Under  landlord  and  tenant  act  of  Df  strict  of  Oolnm- 
bla,  complaint  mar  be  verified  In  Nev  York,  p.  371. 

^proved  In  Dnggan  t.  Washougal,  etc^  Co.,  10  Waab.  85,  SS 
Pac.  8S6,  holding  rerlficatlon  of  lien  claim  before  a  foreign  notarr 
la  anlBclent. 

Pleading.— Under  that  act  allegation  that  complainant  la  "en- 
titled to  poaaesaton  of  premlsea"  ia  anffldent,  p.  371. 

Pleading.— Allegation  that  complainant  Is  entitled  to  posaeaslon 
held  br  defendant,  without  right  as  tenant  by  sulTerance,  la  anffl- 
dent. p.  871. 

DlsUngolahed  In  WllUa  t.  Eastern  Tmet,  etc.,  Co..  169  V.  B.  80a 
301,  766,  IS  B.  Ct  SfiO,  holding  snmmarr  proceaa  to  recover  land, 
under  landlord  and  tenant  act.  conld  not  be  maintained  bj  mort- 


128  D.  &  S72-881,  82  L.  72S,  BANK  OP  FT.  HADISON  ▼.  ALDBN. 

Otrttorari  goee  only  to  joriBdlctlon,  and  not  to  errors  of  Judg- 
ment, p.  872. 

OoiporatlonB.— Tbird  parties  cannot  object  to  bona  flde  atock 
pajtnent  in  property.  anthorlBed  by  charter,  p.  379, 

Reaffirmed  in  Proctor  Land  Co.  t.  Cooke,  —  Ky,  — .  44  8,  W.  803, 
Woolfolk  T.  January,  131  Mo.  635,  33  S.  W.  436,  Van  aere  t. 
Berkey,  143  Mo.  120,  44  8.  W.  745,  42  L.  R.  A.  988,  and  n..  Turner 
T.  Bailey,  12  Waah.  043,  42  Pac.  118,  and  WbltehlU  t.  Jacobs,  75 
WlB.  481,  44  N.  W.  681.  Approved  In  StotB  v.  Handley.  41  Fed. 
946,  holding  parties  liable  for  amount  of  unpaid  stock;  RIckereon, 
etc.,  Co.  V.  Farrell,  etc..  Co.,  76  Fed.  559,  4S  U.  fi.  App.  452.  one 
becoming  creditor  of  a  corporation,  with  knowledge  of  agreement 
to  recelTe  lees  than  par  value  for  stock,  cannot  require  stockholder 
to  pay  In  sale;  Blyton,  etc.,  Co.  T.  Birmingham,  etc.,  Co..  92  Ala. 
426,  25  Am.  8L  Rep.  62,  9  So.  136.  12  L.  R.  A.  314,  holding  payment 
of  atock  by  grossly  orerralued  property  is  a  fraud  upon  crcdltora; 
Hlggins  V.  Lanslngh.  154  111.  3S3.  40  N.  E.  368,  holding  equitable 
assignment  of  stock  may  be  made  by  means  of  scrip;  Feld  t. 
Boanoke,  etc.,  Co.,  123  Mo.  619,  27  S.  W.  636,  holding  lacbea  barred 
right  to  set  aside  sale;  dissenting  opinion  In  Gllkle,  etc.,  Co.  v.  Daw- 
Bon,  etc..  Gas  Co.,  46  Neb.  350,  64  N.  W.  1090.  majority  enforcing 
aubscrlptlon  where  property  exchanged  for  stock  waa  overvalued. 
See  note  In  57  Am.  Bt  Rep.  84. 

Corporatlona. —  Actnal  fraud  Is  necessary  to  bind  atockbolders 
wbo  have  tuUy  paid  for  stock  In  property,  p.  879. 

ReafOnned  In  Northwestern,  etc..  Ins.  Co.  v.  Cotton  Ex.,  etc..  Co., 
70  Fed.  158.  168.  Approved  In  Nortbwestem,  etc..  Ins.  Co.  v,  Co^ 
too.  etc..  Co.,  46  Fed.  24.  holding  that  bill  sufficiently  charged  fraud. 
See  note  In  31  Am.  8t  Rep.  7G6. 
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Corponttoas.— Stockbolder  ssBentlDg  to  reconTcraiiM  of  land  t» 
•tockholden  cannot  object  thereto,  p.  879. 

129  V.  e.  3S1-S86,  82  L.  710,  UNITED  STATES  t.  OOBWIN. 

Oontr&cta.—  In  action  on  contrsctor'B  bond,  burden  la  on  govara- 
ment  to  show  demand  and  refnaal  to  perform,  p.  888. 

Oontracta.—  Grant  to  qnartermaeter  or  power  to  purchaaa  baeanae 
of  contractor's  failure  la  Ineufflelent,  p.  385. 

Bvldonoa.— Embodiment  of  Incompetent  and  Irrelevant  evidence 
In  official  document  doea  not  change  Ita  character,  p.  886. 

Approved  In  Insurance  Co.  r.  Guardlola,  128  U.  S.  613.  82  L.  S08, 
9  6.  CL  426.  letters  of  shipping  agent  to  principal  are  Incompotant 
evidence  as  against  third  persona. 

129  17.  S.  387-300,  32  L.  728,  RUCKMAN  v.  CORY. 

Eqnlt;  alone  can  compel  snireoder  of  legal  title,  p.  389. 

AdTBTse  poaaesslon.—  Delay  of  poseeesor  to  aue  to  compri  con- 
veyance  of  legal  title  cannot  affect  rights,  p.  390. 

Reaffirmed  in  Hajea  v.  CarroU,  74  Minn.  139,  76  N.  W.  lOia  Ap- 
proved In  Lemolne  v.  Dnnklln  County,  38  Fed.  569,  holding  blU  did 
not  disclose  such  laches  as  to  bar  relief;  Balbbam  v.  Woodstock 
Iron  Co.,  43  Fed.  652,  11  L.  R.  A.  232.  bolding  possession  under  void 
deed  for  twenty  years  barred  right  of  recovery:  Ounnlson,  etc.,  Co. 
V.  Wbitaker. .  91  Fed.  195,  holding  corporation  not  prevented  by 
laches  from  enjoining  enforcement  of  void  obligations;  Fonder  v. 
Cbeeves,  90  Ala.  119,  7  So.  612,  refusing  motion  to  set  aside  BherKTs 
sale,  made  long  afterwards. 

Deeda.—  Orantee  iB  unatFected  by.  grantor's  declaratlonB  after  de- 
livery, unless  with  knowledge  he  acqulescea,  p.  390. 

Appallato  court  will  not  disturb  equity  decree  for  harmlesa  ad- 
mission of  Incompetent  evidence,  p.  390. 

Approved  in  King  v.  McLean  Asylum.  64  Fed.  357,  21  U.  8.  App. 
481,  26  L.  R.  A.  79S,  only  matters  hrongbt  to  attention  of  lower 
court  can  he  asBlgned  for  error. 

129  U.  8.  891-896,  32  L.  730.  EASTERN  B.  R.  CO.  v.  UNITED 


Foat-offica.—  Contractor  receiving  new  rate  for  carrying  malL 
without  objection,  cannot  recover  at  old  rate,  p.  395. 

Approved  In  AUman  v.  United  States,  131  U.  S.  36,  33  L.  68,  9 
8.  Gt  633,  decisions  of  postmaBter-general,  imposing  forfeltnrea  on 
contractors,  are  not  reviewable  by  courts. 

129  D.  S.  897-463,  82  U  788,  IJVEBPOOL  STEAM  OO.  v.  PHENIX 
INS.  CO. 
Admiralty.— Supreme  Court's  appellate  Jurisdiction  In  Bdmlrallj 
1b  limited  to  qnestlonB  of  law,  p.  435. 
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Curler*.—  Owner  Of  geoeral  eblp,  canrlng  gooda  for  hire,  !■  car- 
tier,  with  liability  of  InBnm,  p.  437. 

AppTOTed  In  The  3.  P.  DtmaWson,  167  U.  B.  603,  42  L.  2&4,  17  S. 
Ct.  6S8,  holding  DO  contribution  in  general  average  could  be  bad 
against  steam  tug  for  abandonment  of  tow;  The  Queen.  78  Fed. 
170,  holding  shipowner,  against  whom  a  prima  facte  case  of  negli- 
gence haa  been  made,  is  not  relieved  by  showing  ship  waa  sea- 
i\-ortbr:  The  Majestic.  56  Fed.  247,  holding  stlpnlatioD  exempting 
carrier,  printed  on  back  of  ticket,  not  operative  on  passenger;  Ttie 
Mascotte.  48  Fed.  120,  holding  carrier  for  unexplained  damage  to 
cargo;  The  H,  G.  Johnson,  48  Fed.  896.  holding  carrier  (or  damage 
due  to  leakage  of  oil. 

Insurance.—  Collision  or  stranding  Is  peril  of  aea,  although  aris- 
ing from  negligence  of  master  or  crew,  p.  438. 

BeaSlrmed  to  Eammoor  S.  S.  Co.  v.  Union  Ins.  Co.,  44  Fed.  376. 
Approved  In  Northwest  Transp.  Co.  v.  Boston,  etc..  Ins.  Co.,  41 
Fed.  797.  boldlDg  cause  of  loss  of  vessel  voluntarily  stranded  was 
the  storm;  Pennsylvania  Sy.  v.  Manhelm  Ins.  Co..  S6  Fed.  303. 
holding  policy  remained  in  full  force  as  respects  losses  by  sea 
perils;  Stephens  v.  Southern  Pac.  Co..  109  Cal.  94,  SO  Am.  St  Bep. 
23,  41  Pac.  780.  29  L.  B.  A.  T55,  upholding  covenant  that  railroad 
be  not  Uahle  for  lose  by  Are;  Hutchlns  v.  Ford.  82  Me.  371,  19  Atl. 
834,  holding  marine  policy  covers  negligence  of  masters;  Hartford 
etc.,  Ins.  Oo.  v.  Chicago,  etc.,  By.,  74  Mo.  App.  112.  holding  inanrer 
subrogated  to  rights  of  shipper  against  carrier;  Kansas  City,  etc.. 
R.  Co.  V.  Southern  By.  News  Co..  161  Mo.  38«,  74  Am.  St.  Rep.  KH. 
52  9.  W.  206,  45  L.  EL  A.  884,  holding  carriers  can  hisure  against 
losses  due  to  negligence  of  their  servants. 

Dtotlngulshed  In  Williams  t.  Haya,  148  N.  Y.  4S3,  42  Am.  St.  Bep. 
761.  88  N.  B.  4D2,  26  L.  B.  A.  167,  and  n.,  query,  whether  Insane 
owner  ta  liable  for  negligence  of  his  servants. 

Oarrlera.—  Exception  of  epectfled  p«lls  does  not  excuse  carrier 
from  exercise  of  due  care.  p.  488. 

Approved  In  Blchelteu  Nav.  Co.  v.  Bosttm  Ins.  Oo..  186  V.  B.  421, 
84  L.  40S,  10  S.  Ct.  937,  holding  burden  was  on  Insured  to  show 
that  neither  the  speed  nor  defect  In  compass  caused  the  strand- 
ing; The  O.  R.  Booth.  171  V.  S.  460,  19  S.  Ct.  12.  holding  carrier  for 
damage  to  cargo  from  sea  water  let  In  by  explosion;  The  Queen, 
78  Fed.  165.  holding  owner  not  relieved  by  showing  vessel  waa  sea- 
worthy; The  Barnstable,  84  Fed.  901,  holding  owner  could  con- 
tract with  charterer  to  he  liable  for  damages  to  other  vessels  caused 
by  negligent  navigation;  Lallande  v.  Hie  Creditors,  42  La.  Ann.  714, 
7  So.  898.  holding  shipper  Is  not  estopped  ty  bill  of  lading.  Bee 
note  In  13  Am.  St  Bep.  784.  786. 

Carrier  cannot  stipulate  for  exempUoa  for  loaaea  cansed  br  neg- 
Ugence,  p.  441. 

Voi.  XI -45 
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Beafflrmed  In  The  Iowa,  60  Ted.  SS2,  Tb«  Bnergia,  S6  Fted.  120, 
Thomas  v.  liUcaEter  Mills.  71  Fed.  485,  34  D.  8.  App.  4M,  South 
OaroUna,  etc,  Ry.  v.  Carolina,  etc..  By..  03  Fed.  659,  Chicago,  etc.. 
E.  Co.  T.  Witty,  32  Neb.  283,  29  Am.  St  Bep.  441,  40  N.  W.  18S.  WD- 
lock  T,  PennsylTanla  E.  E..  166  Pa.  St.  190,  45  Am.  St  Rep.  678. 
30  Aa  949.  Abrami  v.  MHwaokee.  etc.,  Ry.,  87  Wis.  492,  41  Am. 
St  Rep.  59.  68  N.  W.  788,  and  Davis  t.  Chicago,  etc.,  Et„  63  Wis. 
480.  57  Am.  St.  Rep.  888,  67  N.  W.  18,  88  L.  B,  A.  668.  Approved 
In  Callfomla  Idb.  Co.  v.  Dnlon  Compress  Co..  133  IT.  8.  415.  83  L. 
7S8,  10  8.  Ot  S71,  holding  carrier  may  Inanre  against  lora  due  to 
negligence  of  bla  Berrantai  Centrat  Transp.  Co.  t.  Pullman's,  etc.. 
Car  Co.,  189  V.  8.  61,  35  L.  65.  11  S.  Ct  486,  holding  contract  void 
aa  InvolTlng  an  abaiidonment  of  Its  duty  to  the  public;  Tbe  Bdwln 
I.  Montaon,  IBS  D.  B.  211.  38  L.  €62.  14  8.  Ct  827.  holding  owner 
not  excoaed  by  a  latent  defect;  Prlmtoae  v.  Western  Union  TeL 
Co.,  164  D.  8.  15,  SS  L.  890,  14  S,  Ct  1101.  holding  defendant  not 
liable  tor  mlatahe  In  unrepeated  message;  Compaula  De  Nav.,  etc. 
v.  Braner,  168  D.  8.  117.  120.  42  L.  405.  18  3.  Ct.  15.  16,  holding 
carrier  for  loas  of  cattle  tbrongb  gross  negligence  of  master;  Chi- 
cago, etc.,  Ry.  V.  Solan,  169  V.  S.  186,  42  L.  691,  18  S.  Ct  290. 
allowing  damages  for  Injuries  to  drover;  The  Irrawaddy.  171  U.  8. 
100,  IS  S.  Ct  832,  where  veeset  Is  stranded  by  negligence  of  master 
shipowner  has  no  right  to  general  average;  Woodbum  v.  Cincin- 
nati, etc^  Ry.,  40  Fed.  736,  holding  void  a  release  of  carrier  from 
liability.;  North  German  Uoyd  v.  Henle,  44  Fed.  101,  10  L.  B.  A. 
814.  upholding  stipulation  for  additional  freight  upon  actual  value: 
Bells  V.  St  Loots,  etc„  Ky.,  62  Fed.  906,  allowing  damages  greater 
tban  contract  limitation;  The  Hugo,  57  Fed.  411.  holding  Invalid 
stipulation  that  cattle  were  to  be  at  owner's  risk;  Tbe  Gnildball,  68 
Fed.  790.  holding  shipowner  for  damage  to  goods  through  negli- 
gence after  collision;  The  Queen  of  the  Pactflc,  81  Fed.  210,  holding 
limitation  In  bill  of  lading  did  not  apply  aa  to  suit  in  rem;  The 
Bnergia,  66  Fed.  607,  608,  36  tJ.  8.  App.  6,  holding  ship  for  damage 
to  cargo  through  negligent  collision;  Delaware,  etc..  R.  R.  v.  Ash- 
ley, 67  Fed.  212,  28  U.  8.  App.  376.  holding  railroad  for  negligent 
Injury  to  attendant  of  poultry;  The  Glenmavls,  60  Fed.  477,  478, 
holding  vessel  for  Injury  to  cargo,  throngb  leakage;  Hartford  Ins. 
Co.  V.  Chicago,  etc..  By..  175  U.  S.  98,  20  S.  Ct.  86,  affirming  70 
Fed.  206,  206,  207,  86  U.  8.  App.  152.  80  L.  R.  A.  100.  200.  uphold- 
ing leaae  of  railroad  eiemptlng  lessor  from  damage  caused  by  fire; 
Volght  V.  Baltimore,  etc.,  Ry.,  79  Fed.  563,  h<dding  railroad  for 
Injury  to  express  meBBetiger;  Sayles  v.  New  Tork.  etc.,  Ry..  81  Fed. 
827,  328,  It  Is  for  Jury  to  determine  whether  shippw  should  have 
nnd««tood  there  was  a  limitation  of  liability;  GInn  v.  Ogdenaburg. 
etc..  Co..  86  Fed.  986.  57  U.  S.  App.  406,  upholding  limitation  In  blU 
aa  to  time  within  which  action  must  be  brought;  Swift,  etc..  Co.  v, 
Pomess.  etc..  Co..  87  Fed,  347,  strictly  limiting  exemption  of  carrier 
from  liability;  The  Georg  Dumols,  88  Fed.  640;  holding  that  da- 
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ttrhmtlon  ol  cargo  was  due  to  negUgeoce  ot  owners;  Pacific  Coftst 
8.  8.  Co.  V.  Bancroft-Whitney  Co.,  94  Fed.  187,  construing  gtlpn- 
UtlniB  to  bill  of  lading  strongly  against  carrier;  Leep  t.  Railway 
Co..  58  Ark.  417,  41  Am.  St.  Rep.  115.  2B  S.  W.  77,  23  L.  B.  A-  289. 
apholdlng  act  problblting  withholding  of  employee's  wages  as  ap- 
plied to  corporatlona;  Fierce  t.  Southern  Pac.  Co..  120  Oal.  166,  47 
Pac.  876,  40  L.  EL  A.  8D3,  holding  railroad  for  treexing  of  orange 
trees  shipped  over  uMtbem  route;  Clyde  Steamship  Co.  v.  Burrows 
et  al.,  36  Fla.  132,  18  So.  350,  In  absence  of  special  contract  carrier 
assumes  common-law  liability;  LoulBvllle,  etc.,  Ry.  v.  Faylor.  126 
Ind.  130,  26  N.  B.  870,  allowing  damages  for  Injury  to  dro7er 
travelling  with  catUo;  Ohia  etc..  By.  v.  Tabor,  98  Ky.  CI2.  36  S.  W. 
20,  34  L.  R.  A.  660,  holding  carrier  cannot  contract  for  reilet  from 
common-law  liability;  Maxwell  v.  Railroad  Co.,  46  La.  Ann.  403. 
18  So.  284,  holding  railroad  for  lose  of  cotton  by  fire;  Cox  v.  Cen- 
tral Vermont  R.  R.,  170  Mass.  136.  49  N.  E.  100,  holding  railroad 
for  loBB  of  grain  Id  elevator  through  fire;  Western  Union  Tel.  Co. 
V.  Beale.  66  Neb.  418,  holding  telegraph  company,  for  error  Id  trans- 
mitting message;  Wertz  v.  Western  Union  Tel.  Co.,  8  Utah,  SCO,  33 
Pac.  137,  holding  telegraph  company  coold  not  escape  liability  for 
negligence  of  Its  agent;  dissenting  opinions  In  Constable  v.  National 
S.  8.  Co.,  1S4  V.  8.  101,  38  L.  623.  14  S.  Ct  1061,  majority  holding 
carrier  not  liable  for  loss  by  fire  after  unloading;  Pacific  Bxpreas 
Co.  v.  Foley.  46  Kan.  476,  26  Pac.  672.  12  L.  R.  A.  807,  and  n.,  ma- 
Jority  apholdlng  contract  provision  limiting  liability.  If  true  value 
Is  not  stated;  Dennis  v.  Moses.  18  Wash.  698.  62  Pac.  347.  40  L.  R. 
A.  316,  and  The  Caledonia.  43  Fed.  686,, arguendo.  See  notes  in  IB 
Am.  8t  Rep.  783,  26  Am.  8t.  Rep.  ISO,  and  40  Am.  8t  Rep.  S13. 

DlatlngnlBbed  to  The  Tlnacria,  42  Fed.  864.  holding  foreign  law 
governed  as  to  negligence  within  foreign  Jurisdiction;  Dorgin  v. 
American  Express  Co..  66  N.  E.  279,  20  Atl.  330,  9  L.  R.  A.  45'i, 
upholding  contract  provision  limiting  liability  if  true  value  Is  not 
stated;  American,  etc.,  Ins.  Co.  v.  Chicago,  etc..  Ry.,  74  Mo.  App. 
100,  upholding  lease  of  grain  elevator  by  railroad,  with  exemption 
from  liability  through  flre;  Trenton  Pass.  Ry.  v.  Guarantors,  etc., 
Co.,  60  N.  J.  h.  260,  262,  37  AU.  610,  611,  44  L.  R.  A.  214,  215,  up- 
holding contract  to  Indemnify  common  carrier  against  losses  result- 
ing from  his  negligence;  Meoer  v.  Chicago,  etc..  Ry..  5  S.  Dak.  574, 
676,  49  Am.  St.  Hep.  900,  901,  68  N.  W.  846.  847.  26  L.  R.  A.  83.  84. 
upholding  contract  where  injury,  was  not  due  to  gross  negligence. 

Courts.—  Federal  conrts  are  not  bound  by  State  decisions  as  to 
liability  of  carriera,  p.  443. 

Reaffirmed  In  The  J.  B.  Rnmbell,  148  U.  8.  17,  37  L.  349.  13  8. 
Ot  602.  Approved  In  Lake  Shore,  etc.,  Ry.  v.  Frendce,  147  U.  8. 
106,  37  L.  101.  13  S.  Ct.  262,  holding  railroad  not  liable  for  punitive 
damages  for  wanton  arrest  of  passenger  by  conductor;  Van  Vlnet 
V.  Sledge.  46  Fed.  749,  declining  relief  for  laches,  though  claim  was 
not  barred  by  statute  of  limitations:  Greenwood  v.  Weatport  60  Fed. 
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677,  reprinted  In  8B  Conn.  603,  holding  admiralty,  bas  Jurlsdlctloo  at 
case  agalQBt  town  for  necllgcnce  In  manlpulatlDS  draw;  Hartford, 
etc..  Ids.  Co.  ».  Chicago,  etc.,  Ry..  70  Fed.  208,  S6  U.  8.  App.  152, 
30  L.  B.  A.  198.  refnslng  to  follow  State  declBlona  aa  to  Talldlty  of 
leaae;  Hambly  y.  Bancroft.  83  Fed.  MT,  refusing  to  follow  State 
construction  of  Btatnte;  Central  of  0«org]a  By.  v.  Kavanangli,  02 
Fed.  S8.  63  n.  6.  App.  DO?,  foUowIng  State  conatmctlon  of  sUtatc: 
Bancroft  t.  Hambly,  M  Ped.  979,  State  constmcUon  of  contract  not 
dependent  oa  Stato  law  la  Dot  ctmcliiBlTe  on  Federal  courts;  dis- 
senting opinion  In  Sparf  t.  United  SUtes,  166  U.  S.  1«8,  39  L.  384. 
15  S.  Ct  319.  argaendo. 

Admiralty.-' Qeneral  maritime  law  Is  In  fMce  In  this  country 
only  so  far  as  adopted  by  law  or  usage,  p.  444. 

Reafflrmed  in  Ralll  t.  Troop,  157  U.  8.  407,  S9  K  761. 16  8.  Ot  aSB, 
and  The  John  O.  Stevens,  170  D.  8.  127,  42  L.  976,  IS  a  Ot  660. 

Admiralty  law  contains  no  nile  concerning  validity,  of  etIptilatloD 
ezemiitlng  from  liability  for  negligence,  p.  444. 

Brldenoe.—  Foreign  laws  mnat  be  pleaded  and  prored,  p.  446. 

Beafflrmed  In  Boblnson  v.  Detroit,  etc.,  NaV.  Co..  73  Ped.  896,  48 
V.  8.  App.  190.  Approved  In  Cogblan  t.  South  Carolina  By„  142 
0.  &  114.  36  L.  956,  12  S.  Ct  154,  and  Wlckersbam  y.  Johnston.  104 
Cat.  411,  43  Am.  St.  Bep.  119,  38  Pac.  89,  assuming  that  law  of 
foreign  country  Is  same  aa  here. 

DlstlngnlBhed  In  The  Mew  York,  175  D.  9.  197,  20  S.  CL  71,  Uk- 
Ing  Judicial  notice  of  act  of  Canada  passed  as  a  law  of  the  sea, 

Contraeta  are  to  be  Interpreted  and  enforced  accwdlng  to  lex 
loci  contractus  nnlesa  contrary  Intent  appears,  p.  447. 

Beafflrmed  lu  United  states  v.  North  Carolina,  136  U.  8.  222,  84  L. 
Ml,  10  a.  CL  924.  Southern  Ry.  t.  Harrison.  119  Ala.  545.  72  Am.  BL 
Rep.  940.  24  So.  657,  48  L.  B.  A.  387,  Brocbway  t.  Am.  Exp.  Co..  171 
Mass.  161.  50  N.  B.  S7.  China,  etc.,  I na  Co.  t.  Force.  142  N.Y.  100,  40 
Am.  St.  Bep.  5S3,  S6  N.  B.  877,  and  Davis  v.  Chicago,  etc.,  Ry.,  03 
Wis.  481,  67  Am.  St.  Rep.  039,  67  N.  W.  19.  83  L.  B.  A.  668.  Ap- 
piOTed  in  Ooghlan  v.  South  Carolina  By..  142  U.  S.  110,  85  L.  A64, 
13  B.  Ct  US2,  presuming  that  principal  bears  same  rate  after  ma- 
turity; London  Aseorance  t.  Companhta  De  Moagens,  167  XJ.  B. 
161,  42  L.  121,  17  8.  Ct  790.  interpreting  contract  according  to  Bng- 
lish  law;  The  Majestic,  60  Fed.  627,  20  U.  S.  App.  .■W3,  23  L.  B.  A. 
750,  and  n„  a  contract  written  and  signed  in  England  Is  to  be  con- 
strued according  to  Its  laws;  Tbe  Carib  Prince,  63  Fed.  268,  con- 
struing bill  of  lading  signed  In  Bngllsh  port  according  to  law  of 
England;  Pbtnney  v.  Mutual  Life  Ins.  Co.,  67  Fed.  408.  490,  holding 
tliat  law  of  New  Torb  wbb  applicable  to  tbe  contract;  HuDbard  t. 
Bxcbange  Bank,  72  Fed.  23S,  38  U.  8.  App.  289,  holding  contract 
to  accept  draft  was  governed  by  law  of  State  where  made:  The 
Beniy  B.  Hyde,  82  Fed.  683,  deciding  validity  of  stipulation  ac- 
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cording  to  laws  of  New  Torii;  Cteear  t.  Capell,  83  Fed.  420,  p»- 
■nmlnK  tliat  partlea  Intend  contract  to  be  govcnied  b7  laws  of 
HlMOorl;  Altenberg  t.  Grant,  8S  Fed.  MS,  H  D.  a.  App.  B78,  p»- 
Bumtng  tliat  partlea  Intended  to  reorganise  under  lava  of  Ken- 
tucky; Palmer  v.  Atchlaon.  ate^  R.  E.,  101  Cal.  185,  35  Pac.  633. 
boldlng  law  of  place  of  contract  governs  Uabllltr  of  carrier;  Hazel 
T,  Otilcago,  etc..  By.,  62  Iowa.  483,  48  M.  W.  927,  raiforctng  contract 
valid  In  Btate  wbere  made;  Tonaeca  t.  Canard  S.  S.  Co.,  1S8  Mass. 
6&7,  2S  Am.  St  Rep.  664,  27  N.  E.  0S7,  12  L.  B.  A.  342,  and  n..  bold' 
log  adpnlatlon,  being  valid,  will  be  enforced  here  tbongb  opposed 
to  onr  lawe;  Baxter  Nat  Bank  v.  Talbot,  154  Maaa.  21&  28  N.  E. 
164,  IS  L.  B.  A.  S6,  and  n.,  holding  lex  loci  contractna  governed  to 
action  on  note;  Reed  t.  Weetem  Union  Tel,  Co.,  185  Mo.  874,  68 
Am.  at  Rep.  617,  37  8.  W.  907.  S4  L.  R.  A.  497,  holding  lawa  of 
State,  where  meaaage  waa  delivered  to  company,  govern;  P.  &  L.  E. 
B.  B.  V.  Bishop,  13  Ohio  O.  C.  392,  holding  poatal  clerh  on  train  was 
not  a  pasBenger;  Railway  Oo.  v.  Slroon,  15  Ohio  O.  0.  127.  128,  up- 
holding contract  limiting  carrler'a  liability:  dlaaentlng  opinion  in 
Bath  Oaa,  etc..  Co.  v.  ClaSy,  151  N.  Y.  48,  45  N.  E.  S88,  36  L.  R.  A. 
672,  determining  caae  of  ultra  vires  contract  of  foretgn  corporation 
according  to  laws  of  forum;  Card  t.  Hlne,  39  Fed.  821,  arguendo. 
8e«  note  In  BB  Am.  8t  Rep.  48. 

Oontamet  of  atfrelglitment  commenced  In  country  where  made  <s 
governed  by  laws  of  that  conntry,  p.  468. 

Approved  In  Wtlaon  v.  Lewlston  Mill  Co„  ISO  N.  T.  S22,  55  Am. 
Bt  Rep.  685,  44  N.  E.  061,  location  of  contract  depends  on  Intention 
of  parties;  United  States  Savings,  etc.,  Co.  v.  Bbain,  8  N.  Dak.  140. 
77  N.  W.  1008,  partlea  may  agree  that  lawa  of  dthor  State  govern. 

Cairler'a  liability  oo  contract  to  deliver  and  receive  payment  In 
LlTMpool  la  not  governed  by  BngUab  law,  p.  450. 

Approved  In  The  E.  A.  Bhorea,  Jr.,  73  Fed.  84S,  and  Hlesoun 
Pac.  By.  V.  Sherwood,  etc..  Co.,  84  Tex.  136,  19  fi.  W.  468,  17  L.  R. 
A.  647,  and  n.,  arguendo. 

buurer  becomes  aubrogated  to  Insured's  right  sgalnst  carrier 
upon  itayment  of  loea,  p.  462. 

Approved  In  Bt  Louis,  etc..  By.  v.  Commerclsl,  etc.,  Ina.  Co.,  139 
V.  S.  2S6.  86  L.  158.  11  S.  Ot  S57,  holding  aubrogaUon  could  only 
be  enforced  In  right  of  Inaured;  O'Brien  v.  Ulller,  168  U.  S.  302, 
42  li.  475,  18  S.  Ct  146,  holding  owners  of  ship  liable  to  llbellanU 
u  creditors;  Marine  Ina.  Co.  v.  St  Lonla,  etc.,  Ry.,  41  Fed.  645,  In 
action  by,  Inaurer  against  carrier.  Insured  need  not  be  Joined;  The 
Queen,  78  Fed.  171,  and  Pacific  Coast  S.  S.  Co.  v.  Bauer  oft- Whitney 
Co.,  04  Fed.  192,  holding  Insurer,  after  death  of  one  partner,  could 
maintain  suit  in  firm  name  against  carrier;  Springfield,  etc.,  Ina. 
Co.  V.  Blchmond.  etc..  By.,  48  Fed.  301,  arguendo. 

Dianranca.— Stipulation  that  carrier  shall  have  benefit  of  ineur- 
ance  llmlta  Insurer's  right  against  him,  p.  442. 
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Appellate  conrt  mar  remRnd  cause  to  allow  amendment  to  an- 
■ver,  p.  447. 
Eeafflrmed  In  Joaea  y.  Meehan,  17fi  U.  S.  29,  20  8.  Gt.  12. 

129  tJ.  8.  464.  82  L.  800.  LITBRPOOI^  ETC„  OO.  r.  INBimANCB 
CO. 
Adjudged  In  conformity  with  LlTerpool  Bteam  Go.  t.  Inaoranca 
Oo..  q.  T„  enpra. 

120  U.  8.  466-470.  32  L.  782,  AMMN  r.  SMITH. 

Judgment.—  Burden  of  proof  la  on  one  seeking  to  Impeacli  Jodg- 
ment  against  Us  debtor,  p.  470. 

Iiimltattona. —  Statute  may  be  waived;  and  waiver  la  no  evldenca 
of  fraud  In  suit  to  Impeach  judgment,  p.  410. 

Approved  Id  Blair  v.  Silver  Peak  Mlnet,  S4  Fed.  740,  on*  made 
defendant  to  foreclosure  suit  cannot,  b;  demurrer,  set  up  statnts 
«t  Umltations. 

189  D.  S.  470-4T8.  82  L.  78B.  UNITED  STATES  v.  STOCKSLAOEE. 

fltatotea.— Resolution  suspending  special  act  until  farther  order 
did  not  apply  alone  to  Congress  making  It,  p.  475. 

Public  lands.— Act  recognizing  claim  to  specific  land  la  grant; 
bnt  herein  laud  was  not  spedflc,  p.  476. 

PabUe  landa.—  Wbere  land  officers  do  not  act  under  grant  not 
locating  land,  no  veeted  rlgbt  Is  created,  p.  478. 

Conatltutto&al  law.—  Congressional  resolution  snspeuding  grant 
before  veetlng  Is  constitutional,  p.  478. 

Oonrta.— Supreme  Court  of  District  of  Columbia  cannot  decree 
Veclfic  performance  against  government,  p.  478. 

Not  cited. 

129  n.  8.  479-493,  32  L.  774,  NORTON  v.  BROWNSVII/LB. 

Hnnicipftlttlea.-  Tennessee  constitutional  prohibition  agalnat 
granting  public  aid  operates  directly  upon  muuicipaUtles,  p.  489. 

Conatitutlonal  prorialon  for  keeping  in  force  previous  lawa  does 
not  perpetuate  one  empowering  acts  forbidden,  p.  490. 

Reaffirmed  In  Fidelity  Trust  etc.,  Co.  v.  Lawrence  County,  92 
red.  S79.  &80.  Approved  In  Crlswell  v.  Montana  Cent  Ry.,  18 
Mont  173,  44  Pac.  Q27.  33  L.  R.  A.  S56,  construing  provision  as  to 
dlicrimlnatlons  against  domestlf  corporatJons;  Commlaslonere  v. 
Gall.  123  N.  O.  323.  81  8.  E.  486,  44  L.  R.  A.  206.  legislation  autbortx- 
Ing  county  indebtedness  must  conform  to  constitutional  require- 
ments; Wilson  V.  Polk  County,  112  Mo.  186,  20  S.  W.  471,  Commis- 
sioners V.  Payne.  123  N.  C.  487,  21  S.  E.  711,  and  Nelson  v.  Haywood 
Connty,  87  Tenn.  78S.  11  S.  W.  887,  4  L.  R.  A.  6G5,  Constitution  an- 
nulled  act  empowering  Haywood  county  to  Issue  aid  bonds;  Pearsall 
*.  Great  Nortbem  Ry.,  161  U.  S.  666,  40  L.  S16.  16  8.  Ct  710,  and 
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State  r.  nuten,  etc..  Ids.  Co..  9D  Tenn.  20S,  81  B.  W.  993,  Oonatt- 
tntlon  oC  ISTD  wttbdrew  all  ct  otten  ot  (Atrter  nemptlona  tnn 
.  taxation  not  accepted;  Browiwrin*  t.  Loa^e.  129  U.  S.  R02,  SS  U 
788.  9  8.  OL  8S0.  arsnendo. 

Konldpal  bonds  Issned  prior  to  leclslatlon  pursuant  to  b«w  «m- 
■tttnUonal  reqalrcments  are  void.  p.  493. 

US  U.  B.  4S6-G06.  82  L.  780,  BROWNSVILLE  v.  LOAGITB. 

Mandamna.—  Wbere  petitioner  1b  obliged  to  so  behind  Jadsment 
to  obUIn  i«med7  on  bonds,  court  will  notic*  tbelr  Invalidity,  p.  SOB. 

Approved  In  Lawrence  MIg.  Co.  v.  Jaoesvllle  MIIIb,  13S  U.  B. 
S62,  84  L.  1009,  11  B.  OL  40S,  ctaancetT  may  refuse  to  enforce  a  de- 
cree It  cooBldeiB  erroneous;  Franklin  County  v.  German  Bank,  142 
V.  S.  100,  36  L.  960.  12  S.  Ct  ICO,  after  a  decree,  an  issue  cannot  be 
retried  In  a  collateral  action;  Wilder  v.  Board  of  Commre.,  41  Fed. 
S14,  bolding  Judinnent  not  conclusive  as  to  validity  of  debt  on  wblcit 
rendered:  United  States  v.  Key  West.  78  Fed.  91.  41  IT.  8.  App.  720, 
IsBulnx  mandamas  to  require  absolutely  tbe  levy  of  a  tax;  Central 
Trust  Co.  V.  Clark,  81  Fed.  278.  4B  U.  8.  App.  461.  sustalnluK  In- 
quiry ae  to  whether  interrenor's  demand  oafht  to  be  reduced;  Union 
Bank  v.  Board  of  Commrs.,  90  Fed.  12,  holding  Judgment  estopa 
defendant  to  contest  validity  of  bonds;  Smith  v.  Broderick,  107  OaL 
661,  48  Am.  St  Rep.  172,  40  Pac.  1086.  holding  claim  reduced  U 
Judgment  coold  not  be  paid  out  of  revettnet  of  subsequent  year; 
Water  Oommra.  v.  Cramer,  61  N.  J.  L.  273,  68  Am.  St.  Rep.  707,  38 
Atl.  672,  query,  whether  there  can  be  an  estoppel  of  record  on  a 
matter  of  public  law;  Union  Bank  v.  Oommrs.  of  Oxford,  119  N.  O. 
228,  %  S.  B.  970;  84  L.  R.  A.  491.  holding  void.  Judgment  on  bonda 
Issued  oltra  vires;  Harkness  v.  Hntchereon.  90  Tex,  886,  38  S.  W. 
1121,  Issuing  mandamus  to  compel  trustee  to  Issue  warrant;  Qrand 
laland.  etc.,  R.  R.  v.  Baker,  6  Wyo.  S99,  401,  71  Am.  St  Rep.  947, 
948,  46  Fac  608.  84  L.  R.  A.  848,  844.  mandamus  does  not  lie  to 
compel  town  to  levy  tax  in  excess  of  debt  limitation. 

Distinguished  la  Board  of  Oommrs.  v.  Piatt,  79  Fed.  678,  49  U.  8. 
App.  226,  holding  Judgment  concludes  power  to  create  debt;  Rio 
Grande  Count;  v.  Burpee,  24  Colo.  60,  48  Pac.  640,  boldlng  court 
could  not  determine  validity  of  cause  of  action  upon  wblcb  Judg- 
ment was  rendered:  Bear  v.  County  Commrs.,  122  N.  C.  437,  65  Am. 
8t  Rep.  718,  29  8.  EL  719,  In  mandamna  proceedings  It  Is  no  defense 
that  Judgment  was  rendered  on  a  void  claim;  Howard  v.  Huron, 
5  S.  Dak.  647,  69  N.  W.  886.  26  L.  R.  A.  498.  and  8.  0.,  6  8.  Dak. 
189,  190,  191,  eo  N.  W.  806,  807.  26  L.  R.  A.  BOl.  602.  nothing  In 
contradiction  of  judgment  can  be  alleged  In  mandamus  proceedlnga 
to  enforce  tt 

Kandamna  Ilea  to  compel  performance  of  duty.;  K  confen  no  mw 
antborlty,  p.  BOl. 

Reaffirmed    In    Missouri   v.    Murphy,    170  D.  8.  96,  42  L.   in. 
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18  B.  OL  ni.  and  Frntton  t.  WilUams,  74  Hol  Afp.  <DB.  ApproreA 
in  United  Statei  v.  Btalne,  1S9  U.  B,  819,  86  L.  188,  11  8.  Ct  81^ 
mandamus  does  not  Ue  where  act  reqnlres  discretion:  United  States 
V.  Lamont.  ICC  U.  S.  808,  SO  L.  163,  ID  8.  Ot  98,  refnalng  to  man- 
damus secretary  of  war  to  sign  contract;  Kansas,  etc..  By.  ▼.  Flta- 
bngb,  61  Ark.  341.  33  B.  W.  208,  refusing  mandamas  to  compel 
clerk  to  do  an  act  not  wltbln  bis  line  of  duty;  State  t.  Towers.  71 
Conn.  664  <fiee  42  AtL  lOSS),  mnndamns  will  not  be  lasned  unless 
respondent  bad  legal  antborltr  to  perform  tbe  act;  Hlgb  School 
DlBt.  T.  Green  GroTe,  77  Wla.  637.  46  N.  W.  867,  mandamus  Ues  to 
compel  town  to  raise  Its  sbare  of  scbool  fond;  Territory  t.  Peraa, 
9  N.  Mez.  539,  30  Pac.  929,  enumerating  prerequisites  to  mandamus: 
Board  of  Supervisors  t.  Catlett  86  Va.  164,  9  a  E.  1001.  arguendo. 
See  note  In  31  Am.  St.  Rep.  800. 

Konidpal  corporation's  power  to  tax  to  paj  debts  and  expenses 
does  not  Imply  power  to  Issue  aid  bonds,  p.  501. 

Approved  In  PetOt  v.  Duke.  10  Ctab,  817.  87  Pac.  669,  lery  of  tax 
was  unauthorized. 

Man  damns  to  enforce  Judgment  will  tie  refused  where  alleged 
cause  of  action  referred  to  Is  ebown  not  to  exist,  p.  60S. 

Olted  In  23  Am.  SL  Rep.  Ill,  note. 

U»  V.  8.  506-606,  32  L.  784.  NORTON  r.  BEOWMSVlLUi. 

Appeal.—  Writ  dismissed,  where  citation  retamat>U  Id  1887,  but 
record  not  filed  until  December,  ISSS.  p.  G06. 

Not  cited. 

129  n.  &  606-612.  82  L.  771,  McKBNNA  T.  SIMPSON. 

Bankruptey.—  Decree  of  District  Court,  In  assignee's  sidt  to  set 
aside  sale,  is  reviewable  In  Supreme  Gooit,  p.  611. 

Bankniptcy.— Assignee  may  sue  In  State  court  to  set  osld* 
fraudulent  conveyance,  p.  611. 

Ooorta.—  Supreme  Conrt  cannot  review  State  decision  In  suit  by 
bankruptcy  assignee  whose  power  was  unquestioned,  p.  SIL 

Oonrts.— Supreme  Conrt  will  not  review  State  decision  In  such 
esse  unless  Federal  right  was  denied,  p.  611. 

Courts State  court's  decision  as  to  what  should    be    deemed 

fraudulent  conveyance  presents  no  Federal  question,  p.  512. 

Approved  In  Lane  v.  Innes,  43  Minn.  141,  46  N.  W.  6,  maintaining 
action  to  set  aside  frauduleut  conveyances  made  by  bankrupt; 
Heath  v.  Shaffer,  98  Fed.  64S.  holding  State  courts  had  Jurisdiction 
of  actions  by  trustees  In  bankruptcy  for  collection  of  debto. 

las  D.  B.  SIS-^SO,  32  L.  764.  KIMBGRLT  v.  ARMS. 

■qoltr.-' Findings  of  master  are  merely  advisory,  p.  S28. 

ApproTMl  In  Ounn  v.  Black,  60  Fed.  163,  19  U.  8.  App.  477,  re> 
(Bslnft  In  action  on  accounting,  to  reverse  action  of  lownr  conit  In 
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dlBallDwlDg  cUInu;  Oann  t.  Oami,  40  W.  T*.  102,  SO  B.  ■.  91^ 
■rgoendo. 

Xqoit;.—  Court  cannot  refer  entire  case  to  maater  wlthoirt  ctn- 
sent  of  partlei,  p.  624. 

ApproTed  In  Medler  t.  Albuquerque  Hotel,  etc  Oo.,  6  N.  Hes. 
841,  28  Pac  664,  refnelng  to  reverse  flndlngs  of  roaster  wliere  not 
opposed  to  the  evidence;  De  Cordova  v.  Kcnte,  7  N.  Hex.  681,  41 
Fac.  627,  wbere  tbere  Is  do  objection  to  a  reference,  consent  ol  all 
parties  Is  presnmed. 

Squlty.— Cause  bartng  been  referred  by  consent,  master's  flnd- 
Ings  bind  court  unless  manifestly  erroneous,  p.  024. 

Reaffirmed  In  Camden  t.  Stuart  144  U.  S.  119,  86  L.  868,  12  S.  CL 
D80,  Davis  v.  Scbvarts,  166  U.  S.  637,  89  L.  298,  IB  S.  Ct  239,  Keep 
T.  Fnltar,  42  Fed.  697,  Clyde  v.  Rlcbmond,  etc.,  Ry.,  60  Fed.  399, 
Phoenix  Furniture  Co.  v.  Put-In-Bay  Hotel,  66  Fed.  684,  Mollne 
Plovr  Co.  r.  Carson.  72  Fed.  389,  36  U.  S.  App.  448.  Randolpb  v. 
Allen,  73  Fed.  32,  41  U.  S.  App.  117,  Farrar  v.  Bembelm,  74  Fed. 
488.  41  n.  S.  App.  1T2,  Farrar  v.  Berabelm,  75  Fed.  139, 
Walker  v.  KInnare.  76  Fed.  106,  46  U.  S.  Aw.  150,  Tate  v. 
Holmes,  70  Fed.  667,  44  IT.  S.  App.  702,  Central  Trust  Co.  v.  Bast 
Tennessee  Land  Co.,  79  Fed.  20,  Central  Trust  Oo.  v.  East  Ten- 
nessee, etc..  R.  B.,  80  Fed.  626.  47  U.  S.  App.  663.  Tbe  Elton.  S3 
Fed.  520,  42  U.  8.  App.  666,  Kunsemlller  v.  Hill,  86  Fed.  200.  57  D. 
8.  App.  526.  Third  Nat.  Bauk  v.  NatJonal  Bank.  86  Fed.  858.  Medler 
V.  Albuquerque  Hotel,  etc..  Co.,  6  N.  Mex.  842.  28  Pac  NS4.  Field 
V.  Romero,  7  N.  Mex.  640.  41  Pac.  S19.  Olvens  v.  Veeder.  9  N. 
Mex.  260.  50  Pac.  817,  First  Nat  Bank  v.  McGlellan,  9  N.  Hex.  664. 
68  Pac.  349.  Sblpman  v.  Fletcher.  91  Va.  480.  22  S.  B.  460.  and  Hart- 
man  V.  Evans,  3S  W.  Ta.  677.  18  S.  B.  813.  Approved  In  Bcesch  v. 
Graff.  133  U.  S.  706.  SS  L.  790,  10  S.  Ct  381,  tbere  was  sufficient 
error  to  bring  master's  report  before  the  court;  Kimherly  v.  Arms, 
40  Fed.  550,  567,  where  decree  has  been  entered  by  Circuit  Court  In 
pursuance  of  mandate.  It  cannot  review  same  for  newly-discovered 
evidence  without  consent  of  Supreme  Court;  In  re  Thomas,  45  Fed. 
787,  where  reference  la  on  motion.  In  absence  of  one  part;,  report 
Is  merely  advisory;  Tbe  Cayuga,  S9  Fed.  488,  16  TJ.  S.  App.  577,  er- 
rors In  commissioner's  report  will  not  be  considered  unless  excepted 
to;  Gunn  v.  Black,  60  Fed.  155,  19  U.  S.  App.  477.  refusing.  In  ac- 
tion on  accounting,  to  reverse  decision  of  lower  conrt  In  disallowing 
claims;  Oay  Mfg.  Co.  v.  Gamp.  68  Fed.  68.  25  U.  8.  App.  376,  no 
exception  to  master's  report  should  be  considered  unless  same  had 
been  brought  to  his  attention;  American  Betl  Tel.  Co.  v.  Western 
i;nlon  Tel.  Co..  69  Fed,  671.  21  IT.  8.  App.  627,  right  of  dismissal 
wcmld  be  lost  after  report  of  master;  Walters  v.  Western,  etc, 
R.  R..  60  Fed.  710.  accepting  master's  report  In  absence  of  evidence 
of  bias  or  mistake;  Stuart  r.  Hayden.  72  Fed.  408,  86  D.  8.  App. 
162,  sustaining  finding  of  court;  Crawford  v.  Neal.  144  D.  S.  506.  36 
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L.  BB7,  12  8.  Ct.  762.  Fnrber  t.  FerrlB.  146  U.  S.  134,  M  I*  «61,  12 
B.  Ct  821,  Metropolltao  Nat.  Bank  t.  Rogen,  9S  Fed.  779,  8  U.  L 
App.  406,  Warreo  t.  Burt,  G8  Fed.  106,  12  U.  S.  App.  COl,  Puetm  v. 
Brown,  61  Fed.  883,  27  D.  8.  App,  49,  United  States  t,  Winona,  etc, 
R7.,  67  Fed.  962.  LatU  r.  Granger.  68  Fed.  72,  82  U.  8.  App.  342. 
FItcbett  ▼.  Blows,  74  Fed.  SI.  86  U.  S.  App.  SS7,  Obeney  y.  Btlbr, 
74  Fed.  eO,  86  U.  8.  App.  720,  and  UcKIcler  t.  WlUlame,  74  Fed. 
102.  36  V.  S.  App.  749,  all  presamlng  finding  of  lower  court  to  be  cor- 
rect; Snider  t,  Dobson,  74  Fed.  768,  40  U.  8.  App.  Ill,  refusing  te 
reverse  finding  of  Circuit  Court:  Denrer,  etc,  R.  R.  t.  Rlsdne,  77 
Fed.  69,  40  U.  6.  App.  S79,  presuming  tbat  llnding  of  lower  court 
was  correct;  Bosworth  y.  Boob,  77  Fed.  687.  46  U.  8.  App.  608. 
where  reference  Is  made  on  motion,  master's  flndlag  bas  not  tlia 
force  of  a  verdict;  Farmers'  Loan,  etc.,  Co.  v.  Ucdure,  7S  Fed. 
210,  40  D.  8.  App.  46,  refusing  to  disturb  conrtfs  flndlng  as  to 
mlicitor'B  compensation  In  (orecloeure  ault;  Rmll  Kiewert  Co.  t. 
Jnnesn,  78  Fed.  712,  47  U.  8.  App.  S94,  refusing  to  disturb  dedsloa 
affirming  findings  of  commissioner;  Mercantile  Tmst  Co.  v.  Farm- 
ers, etc.,  Co.,  81  Fed.  260,  49  D.  8.  App.  472,  refusing  to  disturb  de- 
dslon  of  lower  court  after  submission  to  master;  Mann  y.  Keene, 
etc..  Bank,  86  Fed.  63,  67  U.  B.  App.  637.  refusing  to  disturb  decree 
deddlng  mental  capacity;  tJntted  States  Trust  Co.  v.  MwcantUe 
Trust  Co.,  88  Fed.  153,  69  TT.  S.  App.  365,  master's  findings  are  not 
concluslTe  U  additional  evidence  Is  introduced  before  court:  De 
Cordova  r.  Korte,  7  N.  Mes.  6^,  41  Pac.  628,  it  la  error  to  set 
aside  flndlnga  of  master  because  of  conflict  of  evidence;  Witt  t. 
Ouenod,  9  M.  Mez.  146,  60  Pac.  329,  presumption  as  to  correctness 
of  master's  report  does  not  obtain  after  tbey  ate  set  aside;  Wells. 
Fargo,  etc..  Co.  v.  Walker,  0  N.  Mez.  184,  60  Pac.  368.  holding  mas- 
ter's findings  of  fact  to  be  conclusive;  Slmonds.  etc.,  Macb.  Co.  v. 
Hatbora  Mfg.  Co.,  83  Fed.  402,  and  Hnllngs  v.  Hullngs  Lumber 
Co.,  38  W,  Va.  370,  18  8.  B.  627.  arguendo. 

DIstlngulsbed  In  Oteri  v.  Scalao.  146  U.  S.  689.  86  L.  828,  12  8. 
Ct.  898.  upholding  decree  at  variance  with  conclusions  of  master. 

Partner  cannot  engage  In  firm  bnsiness  on  own  account,  and 
keep  earnings,  p.  927. 

Approved  In  Butter  v.  Prentlse.  168  N.  T.  60,  S2  N.  B.  eSS,  refua- 
iog  to  enforce  contract  induced  bj  abuse  of  fldnclBry  relation. 

Partner  In  mine  may  transfer  interest  without  dissolving  part- 
nership, and  mar  purchase  on  own  account  p.  C30. 

Approved  In  Harris  v.  Lloyd.  11  Mont  402.  404,  406,  28  Am.  St 
Rep.  482,  484.  486,  28  Pac.  739,  740,  there  Is  no  relation  of  trust  and 
confidence  between  mining  partners. 

Partnersh^,  tor  purchase  and  sale  of  mines,  Is  governable  t^ 
nme  rules  as  ordinary,  commercial  partnerships,  p.  630. 

Approved  In  Gunn  v.  Black,  60  Fed.  166,  10  D.  8.  App.  477.  hold- 
ing resident  partner  could  not  become  purchaser  at  sale  of  fflra 
property. 
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129  V.  fl.  B80-S41,  SS  L  788,  PBTERS  t.  ACTITS  ICFO.  OO. 

Pfttonta.—  Peters'  derlce  tor  attacblng  Bheet-m«tal  moldlsn  ▼*■ 
sntJclpated  bj  Koree'  machine,  pp.  537-641. 

Approred  In  Howe  Mach.  Oo.  y.  NsUodbI  Needle  Co..  134  V.  8. 
3&7,  38  L.  968,  10  S.  Ct.  678,  annulling  Gprlng  patent  tot  tiijfiag 
cbnck;  Enapp  T.  Uorss,  IM  U.  S.  228,  37  L.  1062.  14  8.  OL  61. 
Mnnnlllng  Hall  patent  for  ImproTement  In  dreea  fomiB;  Miller  t. 
Eagle  Mfg.  Co.,  151  U.  S.  203,  88  L.  120.  14  B.  Ot,  317.  Wright 
patent  for  wheeled  cnltlTatora  wt»  not  Infringed;  Electrical,  etc., 
Go.  r.  JuUen  Electric  Co.,  SS  Fed.  141,  holding  Swan  patent  for 
battei7,  covered  Do  Invention;  Smith  v.  Pittsburg  Gas  Co.,  42  Fed. 
ISl,  bolding  Smith  patent  lor  IllumlnHtlng  gas,  anticipated;  Sackett 
T.  Smith,  42  Fed.  8S3,  confining  patent  for  fountain-pen  to  precise 
form  described;  Foster  t.  Orooaln,  44  Fad.  63,  annnlltng  patent  tor 
Jewelry  pins;  H.  W.  Johns  Mfg.  Oo.  t.  Bobertson,  60  Fed.  007. 
holding  Jones  patent  for  packing  steam-Iolnts,  anticipated:  Chase 
T.  Catlin,  64  Fed.  771,  holding  patent  for  Improvement  In  under- 
shirts, anticipated;  Wells  t.  Curtis,  66  Fed.  824,  31  U.  S.  App.  123, 
holding  Forbes  patent  for  screw-cutting  dies  not  Infringed;  Mnller 
V.  Lodge,  etc.,  Tool  Co.,  77  Fed.  628.  47  D.  B.  App.  ISO.  bolding 
Mnller  patent  for  tool-holders  for  lathes,  not  Infringed;  Americam 
Tobacco  Co.  T.  Streat,  SS  Fed.  706,  42  V.  S.  App.  617,  holding  Straat 
patent  for  dgarmaker's  Implements,  not  Infringed. 

120  n.  a  B41-667,  82  L.  742.  PBTBBS  t.  HANSON. 

Patents.—  Claims  Nos.  1,  2  and  3,  ot  Peters'  ImproTement  tn  ear- 
rlage  dashea,  Involred  no  Invention,  pp.  C63-S66. 

Approved  In  Howe  Mach.  Co.  v.  National  Needle  Co.,  184  U.  S. 
307,  88  L.  068,  10  8.  Ot.  678,  and  Enapp  v.  Moras,  ISO  17.  8.  227. 
S7  th  1062,  14  8.  Ct  88,  combination  of  old  elements  Is  not  patent- 
able; Foster  V.  Orossln.  44  Fed.  63,  annulling  patent  for  Jewelry 
pins. 

Patents.—  There  la  no  Invention  in  providing  carriage  daah  with 
Increased  metal  to  strengthen  It,  p.  663. 

120  n.  B.  667-479,  82  L.  762,  CITT  NAT.  BANE  OF  FT.  WORTH 
v.  HUNTER, 

Uenors,  having  agreed  upon  sale  and  ratable  distribution,  sa 
party  to  agreement  can  afterwards  assert  priority,  p.  671. 

Uens. —  After  such  agreement  Is  partly  consummated,  miarepre- 
eentatiou  as  to  facts,  must  be  proved  to  avoid  it,  p.  S72. 

Inteowrt  upon  written  contract  executed  In  one  State,  and  per- 
formed In  another.  Is  determined  by  law  of  former,  p.  K77. 

Appeal.—  Where  decree  la  severable  In  fact  and  In  law,  defendant 
may  appeal  without  joining  co-defendants,  p,  670. 

Reaffirmed  In  GllOIlao  v.  McKee.  169  D.  8.  312,  40  L.  164.  18  B. 
Ot  9.    Approved  In  St  Louis,  etc..  Elevator  Co.  v.  Nichols.  91  Fed 
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ns,  K  >lnfl«  defendant  of  two  asaloBt  wbom  m  defldeiUT  JndgnMBt 
bu  tMtti  rendwed,  cannot  appeaL 

120  V.  8.  6T9-SS0,  32  L.  T84,  nMtTEID  8TATB8  ▼.  MA  mm  At  J. 
MIN  CO. 

SatoppeL—  Sllenc*  for  eight  years  after  abandonment  ot  ceoteat, 
and  snbmlaalon  to  land  departmenf  ■  dedalon,  bara  frutliar  contest, 
p.  587. 

Fublio  land*.—  Land  deportmoit  ebotild  comet  orron  In  procnr- 
Ing  titles,  BO  long  aa  there  are  means  to  do  so,  p.  587. 

Publlo  lands.—  Patent  lasned  by  land  office,  acting  regtUarty. 
binds  conrta,  In  absence  of  mistake  w  lUegallt;,  p.  588. 

Approred  In  TT&lted  SUtes  v.  Bell  Telephone  Co.,  167  U.  8.  240, 
242.  42  L.  IH,  160,  17  8.  Ct  810,  811,  affirming  68  Fed.  B68.  33  U.  S. 
App.  236,  refaeing  to  cancel  patent  for  InveDtion;  United  States  «. 
Central  Pac.  Ry.,  96  Fed.  873,  holding  evidence  InBufflclent  to 
cancel  patent;  Porter  t.  Bishop,  20  Fla.  760,  6  So.  866,  refnalng  to 
give  effect  to  action  of  land  department;  United  Statea  t.  King.  S 
Mont  79,  22  Fac.  498,  proof  that  land  was  deemed  ralnable  for 
mlntng  purposes,  was  snfflclent;  Miller  t.  Donahne,  00  Wis.  OOT,  71 
N.  W.  903,  action  of  land  department  tn  trying  to  cancel  patent,  was 
▼old. 

Public  lands.—  Nature  of  bill  In  equity  by  government,  to  vacate 
patent,  stated,  p.  089. 

Cited  Id  United  Statea  v.  World's  Columbian  Exposition,  06  Fed. 
610.  reaffirming  right  of  government  to  maintain  bill,  on  ground 
of  dnty. 

Mines.—  Conduct  ot  parties,  for  whom  government  ance  to  cancel 
patent,  must  be  free  from  fault  and  neglect,  p.  089. 

PubUe  lands.— That  party  defendant  Is  Innocent  purchaser,  la 
formidable  objection  to  suit  to  cancel  patent,  p.  SS9. 

129  U.  8.  690-601,  32  L.  827.  SHOTWELL  v.  MOOBB. 

^zatlon.—  One  changing  general  deposit  Into  one  of  non-taxaMe 
securltlM,  just  before  assessment,  snd  reconverting  It  afterwards, 
fraudulently  evades  tax  laws,  p.  686. 

Approved  In  Durham  v.  State,  6  Ind.  App.  28,  32  N.  D.  106,  prop- 
erty converted  to  avoid  tasadon,  la  to  be  taxed  to  person  making 
the  conversion. 

Taxa.tlon  may  be  based  upon  whole  period  of  preceding  bnslnees 
year,  pp.  598-600. 

Approved  In  Christian  Mfetllng  Brewing  Oo.  v.  Hagerty.  8  Ohio 
O.  C.  335,  npholdlng  BawUngs  tax  law;  Sberard  v.  Lindsay,  13 
Ohio  O.  C.  381.  holding  valoe  fixed  by,  board  was  Its  fair  coab 
value  at  the  time. 
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130  U.  B.  601-611.  32  L.  806,  GOODWIN  r.  FOX. 

Appeal.—  Bxceptlon  to  master's  proceedlDgs  muet  bs  taken  before 
master  or  court  below,  p.  680. 

Conrts.—  SectloD  SB8,  R.  S.,  makes  SUte  laws  decIslTe  of  compe- 
tencj  of  witnesses  In  equity,  p.  031. 

Approved  In  Hluds  t.  Keltb,  67  Fed.  13,  13  U.  &  App.  222,  follow- 
iDs  State  law  of  evidence;  De  Beaumont  v.  Webster,  71  Fed.  227,  39 
U.  S.  App.  718,  and  Do  Beaumont  v.  Webster,  81  Fed.  638,  parties 
can  testifj  In  Federal  courts;  Harmao  f.  Harman,  70  Fed.  027,  IS 
n.  S.  App.  723,  ar^eado. 

Aoooont  stated.—  Neltbei  par^  can  go  bebind  agreement  stating 
existing  Indebtedness,  unless  evidence  Impeacbes  It,  p.  632. 

Interest—  lUlnols  statute  allows  creditors  Interest,  at  six  per 
cent  from  time  moner  fs  due,  p.  <S36. 

129  n.  8.  642-643,  32  L.  802.  INSURANCE  CO.  OF  N.  A.  T.  GUAR- 
DIOLA. 

Brldence.-  Letters  from  agent  to  prlnclpsl  are  Incompetent  for 
any  purpose,  against  third  persons,  p.  648. 

TrtaL—  Objection  to  copies  of  docomentB  In  deposition,  abould  b« 
made  by  motion  to  suppress,  before  trial,  p.  643. 

Not  dted. 

120  V.  8.  643~(ie3.  82  L.  818.  WOODSTOCE  IRON  CO.  T.  RICH- 
MOND.  ETC..   EXTENSION  CO. 

Conbnct  by  one  emploj-ed  to  locate  road,  with  anotber,  to  violate 
contract  with  company.  Is  void,  p.  6S6. 

Oontracts,  bavliig  for  object  Inducing  railroad  to  disregard  public 
dudes,  are  against  public  policy,  pp.  667-662. 

ReafBrmed  In  Mallory  v.  Mallory- Wheeler  Co.,  Gl  Coau.  137,  23 
AtL  Tia  Approved  In  Glbbs  v.  BalUmore  Gas.  Co..  130  D.  S.  410, 
32  L.  98S,  9  S.  CL  658,  refusing  to  enforce  contract  In  restraint  of 
business;  West  v.  Camden,  139  D.  8.  621,  34  L.  268,  10  6.  Ct.  841. 
agreement  to  keep  an  officer  permanently  Is  void;  HcMuUen  v. 
Hoffman,  174  V.  8.  66S,  19  8.  Ot  845,  holding  contract  Illegal,  as 
tending  to  lessen  competition;  Roblsou  v.  McOracken,  S2  Fed.  729, 
refusing  to  let  parties  retain  what  tbey.  bad  agreed  to  pay;  Metro- 
politan Trust  Co.  V.  Colninbus,  etc.,  Ry..  66  Fed.  21,  provision  of 
lease  against  receiving  coal  for  transportation  from  other  roads.  Is 
void;  Mobile,  etc..  B.  H.  v.  Nicholas.  S8  Ala.  117,  12  So.  781,  up- 
holding agreement  for  reorganization  of  company;  Dexter  t.  Hc- 
Olellan,  116  Ala.  50,  22  So.  466,  upholding  contract  for  services  in 
organising  a  corporation,  and  ivocuring  a  sale  of  land  to  It;  Boyd 
T.  Mill  Creek,  etc.,  Twp.,  124  Ind.  104.  24  N.  E.  661,  certlflcates 
against  county,  fraudulently  tsRued.  are  void;  Cleveland,  etc.,  Ry. 
V.  OIosBer.  126  Ind.  362,  22  Am.  St.  Rep.  605.  26  N.  G.  164,  9  L.  R.  A. 
761.  and  n..  special  contract  to  shipper,  discriminating,  Is  Illegal; 
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Gatton  T.  <%lc&KO.  «tc.,  Rj.,  K  Iowa,  142,  68  N.  W.  S9S,  28  L.  B.  A. 
SflOk  State  cannot  anthorlEe  a  recoyeiy  lor  overcbarges  lor  trel^to 
OD  lutentate  ahlpioeiit,  tiiTolTlti(  an  nnjuat  discrlmlnatloo:  Texaa, 
etc^  By.  V.  Bontbern  Fac.  Rj.,  41  La.  Ann.  982,  17  Am.  St  Bep. 
466.  6  So.  892,  refuslQK  to  enforce  contract  between  competing  rall- 
raads,  to  divide  earnings;  Rldenbangh  v.  Toung.  146  Mo.  281,  46 
8.  W.  961,  contract  to  cheat  a  devisee  ts  void;  Honlton  v.  Dnnn,  60 
Minn.  29.  SI  Am.  St  Bep.  496,  61  N.  W.  899.  30  Ij.  B.  A.  740.  and 
n.,  and  Spalding  v.  Ewlng.  149  Pa.  St  S80.  84  Am.  8t  Rep.  612. 
24  Atl.  220,  15  li.  R.  A.  729,  avoiding  contract  to  procnre  legislation; 
Chippewa  Valley,  etc.,  By.  v.  Chicago,  etc..  By..  76  Wie.  247.  44 
N.  W.  SS,  6  L.  B.  A.  eOfi,  avoiding  contract  between  railroads,  ae  to 
land  grant  from  State;  Murray  v.  Oblcego,  etc„  Ry^,  63  Fed.  41, 
arguendo. 

DiBtlngiilelied  In  Bucbtel  et  al.  v.  Evana,  21  Or.  814,  2S  Pac.  68, 
where  tllegality  doei  not  appear  In  pleadings  or  proof,  it  mnat  be 
affirmatively  alleged  in  the  answer. 

Oontract  with  employee  by  director,  Indndog  former  to  disregard 
company's  obligations.  Is  void,  p.  669. 

Approved  in  Harris  v.  Scott,  67  N.  H.  489,  82  Atl.  772,  ctmtract 
between  stockboldera  to  control  corporation  for  a  nnmber  of  years. 
Is  unlawful. 

MlscellaneouB.— Cited  In  United  States  v.  (Sioctaw,  etc.  By..  S 
Olil.  49S.  4]  Pac.  758,  generally. 

129  U.  8.  668-677.  32  L.  747,  RALSTON  v.  TDHPIN. 

Deed  by  grantor  In  declining  health,  while  constitutionally  weak- 
ened by  dissipation.  Is  not  necessarily  void,  p.  S71. 

I>ead  will  be  sustained  If  grantor  had  enffldent  capacity  at  time 
of  execadon,  though  not  before  or  after,  p.  671. 

Principal  and  agent— Gifts  and  sales  from  principal  to  agent 
should  be  closely  scrutinized,  p.  674. 

Approved  In  Colbert  v.  Sbepherd,  89  Ta.  411.  16  S.  S.  249,  hold- 
ing agents  could  not  boy. 

Seed  will  not  be  cancelled  for  undue  Influence,  where  grantor 
acted  upon  own  independent,  deliberate  Judgment  P-  676. 

Approved  In  Towson  v.  Moore.  173  U.  S.  22.  19  S.  Ct  334,  presum- 
ing valid,  child's  gift  to  parents;  Bovdoin  College  v.  Merrltt  TD 
Fed.  SOT.  to  JuBtlfy  setting  aside  of  a  deed,  nndne  Influence 
mnst  be  snob  that  grantor  has  no  free  will;  Soberanes  v.  Soberanea. 
97  Cal.  145,  81  Pac.  912.  setting  aside  deed  of  enfeebled  parent; 
Hatnllton  r.  Armstrong.  IW  Mo.  629,  26  S.  W.  562.  that  grantees 
were  nieces  of  grantor,  and  nursed  him.  rsises  no  preanmptlon  of 
invalidity. 

128  U.  8.  677-682,  82  L.  800.  CHAPMAN  v.  BABNBT. 

Appeal,-^  Allowance  of  amendments  to  declaration  In  anumpatl 
Is  discretionary,  snd  not  unhject  of  sppeal.  p.  B81. 
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Reaffirmed  tn  Bullitt  Ootrnty  t.  WaBhcx,  180  U.  8.  145.  32  L.  880^ 
J>  S.  CL  BOO,  Gormley  t.  Bunyan,  138  U.  S.  630^  W  L.  1089,  U  S.  CL 
i/SS,  Blalock  T.  Equitable,  etc.,  Soc,  7S  Fed.  47.  41  V.  S.  App.  781, 
sod  Bocbasan  t.  OleTelaiid.  etc..  Oil  Oo..  61  Fed.  90.  62  U.  8.  App. 
885.  Approred  Id  The  Beaconsfleld.  158  V.  B.  312,  39  L.  906.  15  & 
Ct  888.  mere  change  In  name  of  llbellant  will  not  avoid  sttpnla- 
tlon«  as  aealnst  sureties;  Hicklin  v.  Marco,  66  Fed.  652,  16  U.  a. 
App.  63.  presuming,  on  appeal,  tbat  leave  was  given  to  diamlss  ss 
to  such  party;  Pblllp  Scbnelder,  etc.,  Co.  v.  American  Ice  Macb. 
Co.,  77  Fed.  140.  40  U.  8.  App.  382,  oTerruling  motion  for  new 
trial  Is  not  aeslgnable  for  error;  Hodges  v.  Kimball.  91  Fed.  861. 
863,  63  U.  6.  App.  698,  702,  Federal  courts  permit  amendment  of 
pleadings  In  furtberance  of  justice;  Neber  ▼,  Armljo,  8  N.  Mez. 
333.  54  Pac.  288,  order  allowing  id&IntIS  to  amend  by  striking  ont 
parties  plalndCf.  Is  not  erroneous. 

TriaL— Wbere,  on  account  of  amendments,  declaration  remains 
nnsnswered.  plaintiff  may  move  tor  Judgment,  p.  681. 

Approved  In  Lackett  v.  Rumbangb,  46  Fed.  32.  judgment  is  not 
void,  altbongh  rendered  npon  verdict  upon  lasues.  wben  tbere  was 
no  plea  or  answer. 

Pleading.—  Party  allowed  to  amend  must  comply  wltb  condition 
cegardlng  notice,  before  judgment  will  t>e  allowed,  p.  681. 

Coorla —  Supreme  Court  will  examine  Into  Jurisdiction  of  Olrcnlt 
Court,  whether  parties  question  It  or  not,  p.  681. 

Conrts.—  Facte  showing  jurlsdlctton  dependent  upon  dtlsensfalp 
should  affirmatively  appear,  p.  6S1. 

Approved  In  Mattlngly  v.  N.  W.  Virginia  R.  R.,  IBS  U.  S.  67,  80  L. 
see,  16  S.  ct  727,  petition  for  removal,  falling  to  show  of  what 
8tate  plaintiff  was  a  citizen,  at  time  of  commencement  of  action.  Is 
Ineofficlent;  Freeman  v.  Butler,  39  Fed.  2.  where  record  doea  not 
show  defendant  to  be  a  non-resident  Federal  court  doea  not  obtain 
Jurisdiction. 

Courts.—  Bxpreas  company,  not  «  ctwpontlon,  cannot  be  dtlsaa 
for  Jnrlsdlctlonsl  pnrposea,  p.  682. 

Approved  In  Hoey  t.  Coleman,  46  Fad.  224,  holding  Joint-stock 
association  not  liable  to  corporation  tax;  Park  Bros.,  etc.  t.  Kelly 
Axe  Mfg.  Co.,  49  Fed.  628,  6  U.  S.  App.  26.  allowing  plaintiff  to 
amend  so  as  to  show  cltlzenBblp  of  members  of  the  partnership; 
Caruegle.  etc.,  Co.  v.  Hulbert  63  Fed,  11,  10  U.  B,  App.  464,  holding 
that  limited  partnership  was  neither  a  cori>oratlon  or  a  citizen; 
Lonergan  v.  lUlnola  Cent  Ry.,  66  Fed.  661.  averment  must  be  that 
corporation  waa  created  under  laws  of  State  named;  Gregg  v.  SaB> 
ford,  66  Fed.  153.  28  U.  8.  App.  313,  Joint-stock  association  Is  not  a 
corporation:  Andrews  Bros.  Oo.  v.  Tonngatown  Coke  Co.,  86  Fed. 
588,  statement  of  corporat*  character  of  plaintiff  was  Insnfflclent 
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129  U.  tS.  683-088,  32  L.  80S,  B^N^  ▼.  JBANTET. 

Pfttonta.— Spedflcatlos  must  so  d«scrib«  tnTontloii  u  to  anabto 
aUUed  irtliui  to  make  It,  p.  eSS. 

ApproT«d  In  Tbe  Incandescent  Lamp  Patent,  IBd  tl.  8.  470^  40  L. 
224,  16  e.  OL  79,  holding  clalma  too  Indellnlte  to  be  the  anbject  of  a 
ralld  monopolj. 

Fatanta.— Broad  constroctlon  claimed  bj  pioneer,  cannot  extend 
berond  composition  embodrlDC  real  iDTentioD,  p.  686. 

Approved  In  Celluloid  Hfg.  Co.  v.  Arlington  Mfg.  Co.,  S2  Fed. 
744,  3  U.  6.  App.  287,  holding  patent  vaa  restricted  by  termi  of 
epeclflcatlona;  Jensen  Co.  ▼.  Clay,  (S9  Fed.  291,  holding  Jensen  patent 
for  p^Mln,  not  Infringed;  Reece  Button,  etc.,  Uach.  Co.  t.  Globe, 
etc.,  Uach.  Oo.,  61  Fed.  963,  21  U.  8.  App.  244,  amending  clalma 
does  not  exclude  a  liberal  InterpretatloD. 

Patents. —  Pr^Mmderance  of  erldence  la  necessary  to  make  out 
Infringement  p.  688. 

Approved  In  OTerwelgbt,  etc..  Elevator  Co.  r.  Improved  Order, 
ete^  Aean..  94  Fed.  161,  expert  evidence  that  patent  la  an  equtva- 
lent,  doea  not  require  a  aubmlaalon  to  Jury. 

12B  V.  &  68B-T00,  SS  L.  760,  SHB^DER  HIM.  OO.  T.  PAGKBB. 

Fabllc  laads.—  Where  twenty  years  have  elapsed  since  return  of 
snrrer.  It  Is.  In  Pennsylvania,  conclusive,  p.  698. 

Bonndarlea —  Parties  are  not  bound  by  consent  to  boundary  de- 
fined under  mistakes  Idea  that  it  was  correct,  p.  700. 

Beaffirmed  In  Hatfield  v.  Workman,  36  W.  Ya.  66S,  14  8.  BL  166. 
Approved  m  Whitney  v.  Detroit  Lumber  Co..  78  Wis.  260^  47  N.  W. 
ti&  cwistmlpg  bonndariea,  where  there  was  a  mistake  In  survey. 

Boandarias.— Consent,  under  misapprehension,  does  not  operate 
as  estoppel  In  trespass  tor  cutting  timber,  p.  700. 

Approved  In  Silver  Creek,  etc.,  OorporaUtHi  v.  Dnlon  Ume,  etc., 
Co.,  13S  Ind.  209,  85  N.  B.  126,  one  Intending  to  claim  only  tnw 
Une,  acquires  no  adverse  possession. 

DletlngnlBhed  In  Idaho  Land  Co.  v.  Parsons,  2  Idaho,  1106,  81  Pac. 
792,  boundaiy  utabllehed  by  cotermlnona  owner  for  a  nnmbw  of 
years  la  binding. 

Bamovat—  FetltloD  Is  filed  In  time,  If  befwe  final  hearing  after 
remand  for  n«w  trial,  p.  700. 

ApiMvved  In  Stix  v.  Eelth,  80  Ala.  128.  T  Sa.  42^  right  ti  taawval 
attaches  ob  fiUos  ia  a  suffldant  petition. 
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THE   DECISIONS 


Supreme  Court  of  the  United  States, 


OCTOBER  TERM,  1888. 


Untbeirtkated  oopr  ef  nifadon  i«oind  cBrlctlr  foUowod,  exiMpt  •■  to  •neli  rar«r«nM  w 
flsnia  M  >i«  looloaad  In  bnaMs.] 


Sm  8.  a  B«pcirttrt  «d.  MM 


L  TtaapowcHotwMpontloiiakran 
our,  ■■  ■*•  oopfarog  —  *'■ — ""  "■' 


1  imlM*  Q«eWb 


.. , riMd  b7  tli  cbartw  c 

br  Aot  of  tlM  LeKtuature,  a  nUtroad  oompaojoaii 
not,  ^  ICMO  or  oontni^  torn  over  to  anoUie- 
•ranpanr.  toiB  Ions  time,  ns  road  Bud  >Uttaaiipiir- 

wtUKnitdmUar _, , — 

~ '  ^  Haadpropattr«Ciuolt 


S.  In  BiantabrthopalibLDoailnf 
Moattoo.  Id  doubtfm  potan  tlw  mn_ 
Oa  nant  muM  be  agabttt  the  rrBDtee. 

t.  ^ba  pUntiff,  tlie  Oiegonlan  BaUwar  Oompanr 
admHedl,  orgaiilMd  tnMW  tbe  Lawi  of  Oreat 
Britain,  with  awdi  aid  M  tin  BEatate  of  Oresoo 
(Ivea  to  It  In  lefveooe  to  bnolnen  done  in  that 
Btate,  bad  no  powar  to  ezeonte  the  leaae  of  Ita 
laUraadtothedBfeDdant  oonpanj',  meotlonad  In 


MlnioD. 

Thy  OraaynBaflwar  and  WBTliratlon  Oompany, 


tbedefeodantlntUa  aotloii,  organ! 
Ia«B  od  Iba  State  Ot  Oreson,  tiad 
eavaotV and  lawful  powec  torn  ~ 


%.  Aoonlnot  br  wUah  the  plainttlT  demteedlta 
road,  prlTOeow  and  tnnohlaes  for  Dlnetr-alx 
nara  to  the  defendant  doei  not,  br  Its  perforniance 
nr  three  rean  of  tbe  tenn,  beooma  ao  far  an  ei- 
....  Ktiiat  a  partr  thereto  M  ert<mp< ' ' 


[No.  96.] 

Jfpud  Jfra  rr,  ao,  and  JToy  I.  JS88. 
tUtd  Mareh  S.  1889. 

PI  ERROR  to  the  Circuit  Court  of  the  TJdOUd 
BtatH  for  the  Dlitiia  of  Oregon,  to  rattew 
UO  U.  8. 


a  jndgmant,  nulainlng  a  demurrer  to  the 
aoBwer  and  In  favor  of  plaintiff  for  rent,  on  a 
contract  for  the  lease  of  a  railroad,  owned  by 

Slalntiff,  which  had  been  leased  to  and  used  liy 
ef  end  ant.    BfteTttd. 

Reported  below,  S3  Fed.  Rep.  383. 

The  facta  are  stated  In  the  opinion. 

Mmrt.  i.  N.  Dolph  and  imm»m  C.  Car- 
tar,  for  plalatlS  In  error: 

The  plaintiff  was  not  authorized  by  its  for- 
edgB  charter  or  the  Lans  of  Oregon  to  enter 
into  (lie  contract  Mt  up  in  the  coniplalnt. 

Pa.  R.  Q>.  V.  St.  Louit.  A.  it  T.  H.  R.  Oo. 
118  D.  8.  3Mt80:83);-OnmSau(lif.A  Oo.y. 
Vnim  Bitamboat  Go.  107  0.  8.  BS  (37: 41S): 
Thomtu  T.  Wnt  Jenej/  B.  Oa.  101  U.  8.  71  (35: 
eSO);  Pxareey.  Morton  <H.  R  Oo.  63  U.  8.  31 
How.  441  (16!  184);  Tork  A  M.  L.  R.  Oa.  v. 
IFfnoM,  S8U.  B.  17How.  80(15: 37);  £»b'nT. 
WaiarMtU  Vattq)  A  0.  R  Oo.  18  Dreg.  4M; 
Dam*f.  <mOotmMB.Oo.VSl  Mass.  3i^;  Su<- 
ern  Obuntte  R  Oo.  r.  Haakei,  5  H.  L.  Gas. 
881,  871-«81;  AMuty  R  O.  A  Iron  Oo.  t. 
AkA«,  L.  R.  7  U.  L.  668;  Maegrtoor  v.  Dover  A 
D.ROo.  18Q.  B.  618;  Batt  A-"-  "  "  - 
Bottom  OovnJioo  B.  Oo.  11  G. 
V.  Zd.  98  0.  a  317(28:880). 

Tbe  act  of  tbe  Oregon  Railway  and  Navi- 
gation Company,  aanimlng  to  execute  for  that 
company  the  contract  Kt  np  in  the  complalai, 
doee  Dot  estop  It  from  sbowiDg  want  of  power 
in  the  lessor  to  execute  s^d  contract. 

fit  Oonuloek,  8  Sawy.  338:  ^inwts  v.  Bank 
<^  Brilith  CotunOia,  5  Sawy.  88;  Boehattr  Int. 
Oo.  V.  Martin,  18  Hinn.  68;  HoraweU,  Priv. 
Corp.  gS  86,  87:  Wood's  ReU.  Corp.  §  235; 
GreenvBrlce,  Ultra  Tires,  43;  Marion  Ban. 
Bank  t.  DunUn,  04  Ala.  478;  LOinan  v.  War- 
nor,  et  AU.  407;  itarst  v.  Gah,  88  lU.  186; 
Farmer*  A  U.  Bank  v.  Btdiviitt,  38  HInn.  188. 

The  Oregon  Railway  and  Navlfiation  Oom- 
pany,  by  assuming  to  execute  tbe  contract  set 
up  U  the  complalQt  is  not  estopped  to  deny 
that  tbe  biting  of  said  railroad  was  not  within 
the  scope  of  Its  corporate  poweiH. 

Thomat  V.  WM  Jerteg  R  Co.  101 U.  8.  71  (86; 
960):CMena&urvA(C£.a  B.  Oo.  v.  VormtmtA 
O.ROo.1  Hun,  71S;  MUimooai  B.  Oo.  v.  Boo- 
ton.AO.Rao.  116  Mass.  847;  BradUji  v.  Boi- 
lord,  56  U.  417:  Bigelow.  Eatop.  8d  ed.  466; 


I-n  avraxMM  Cooitt  or  thb  Cxitbd  Stati 

Edmimda  uid  A.  B.  0»rUnd.  to  defend-  tt  oat.    Till*  motbm 


rnpt  to  Impeach  colIaterellT  the  ar 
two  nwponHoiu,  and  U,  tluaefor 


Honweti,  Ooni.  S  148;  Ain;b«Ki«  O0U  0. 
iffn.  a>.  ▼.  ^IfaMnt,  aa  CaL  280:  iW  B«ift 
T.  A  BB:  87  CaL  SS8:  %  Zra«(  v.  SbitUb,  <3 
Ho.  U7;  Gftu^nnoM,  La  F.  A  0.  B.  0».  w. 
DanUlU  AV.B.  0».  79  la  118;  AnHM*  t. 
2WaiMHV<C£C!MaJCb.  81  Pa.  8flB;  Onmi  ▼. 
AnrvfnwCboICb.SO  Fk.  906;  TVkisCm  <fi  Z 
nirap.  a>.T.  CSmui&iiS,  44  0ftl.S9;a>b,«IMr 
Jrtn.  Ch.J.ra.Aff.B.  Water  Ch.  1  Sawj.  470; 
Bak»r  t.  Sodtut,  8S  m.  7&;  Bamtitm  r.  Ciof- 
MOM  M  DL  22;  Mmdata  v.nompiMi,  90  III 
197. 

A  oontiact  iriOi  a  partr  at  a  coipoTBtloii 
otopa  the  par^  ao  oontracQDg  to  dmr  the  ex- 
lateuce  of  the  COTponUJon. 

Kgelow,  Estop.  2d  ed.  494:  BiMard  f.  (Oap- 
fwl,  14  Ind.  fiOlj  DutcAm  Ootto*  MoK^aetoni 
T.  Ikui$.  14  JobDS.  344:  OmmU  t.  Ctrformfo 
Jbn'nM  a.  100  a.  a.  65  ^:  647);  A.  £(nw*  r. 
jRiiltb,  «t  Ho.  2B1;  .SMtuvfOe,  Z  <6  C.  &  /:. 
£.  a>.  T.  Ssannau,  IS  Ind.  41«;  J3«uft>R  t. 
OfnotnnaN  A  Ft.  W.  R  Co.  19  lod.  975; 
AwnJMT.  OAm,/.  di.  &Cb.l8lDd.70;aMt 
ia-v.WayntAXf.a.L.Tvn»v.  Cb.  82  Ind.  419; 
OeoUmtat  Int,  Oa.  r.  QatMDm,  S  Uo.  App. 
906;  Dmujlai  Oo.  f.  BMa,  94  U.  8. 104  ^4:4$; 
U.  E.  U.  (Jhvreh  t.  Fbittt.  19  N.  T.  488; 
Bieartaout  t.  JfifeUnM  A.  L.  R.  Oo.  S4  lUch. 
896;  AmiM^  Y.  CMim.  .98  Barb.  59;  Phtnix 
Bank  t.  ilraiidl,  41  BarU  679;  JoMt  t.  Aini 
<r3b»i.8RHoD.  ISa 

Admiadou  of  the  plalntifl'B  oorporato  chAT- 
acter  contained  in  the  defendaarg  flnt  two 
Muwen  bind  the  detendaoL 

OarratUna  t.  Carradine,  88  Hias,  60S;  Maood 
T.  Lannoa,  97  Ud.  20O:  itetAtm  £y>»  Co. 
Barptr,  41  Ohio  St.  100. 

Mr.  Jtuttee  MUler  deUvered  the  opinion  of 
the  court: 

This  {s  a  writ  of  error  lo  ILe  dicnlt  Court 
of  the  Dnited  States  for  the  Diatrict  of  Oregon. 

The  OregoaUn  Railwaj  Company  (Lifted) 
recovered  a  Judgment  ag^nat  tbeOregon  Rail- 
war  and  NavlgBtlon  Oompsn;'  for  the  sum  of 
108,181,  on  a  contract  for  the  lease  of  a 
rallroiui  owned  1^  the  plaintiff  In  the  snlt, 
whldt  had  been  leased  to  and  uaed  by  the  de- 
fendant This  anrnwai  for  the  leml-annnal 
payment  of  rent.  In  advance,  for  the  half  year 
bluing  Hay  15, 1884. 

The  Oregonlan  ttaUwqr  Company  (Limited) 
was  organized  In  Scotland,  under  what  are 
called  ''The  Companlei'  Acta,"  of  pBrliBmeat 
of  1869,  1807,  and  1877,  and  In  the  memoran- 
dum of  aaaodatlon  It  Ii  declared  that  Its  prln- 


1870,  according  to  the  Btatutea  of  Oregoi  . 
that  subject,  am]  ita  principal  office  la  declared 
in  thoae  artldea  to  be  at  Portland.  Oregon. 

After  many  ammdmenta  to  the  orislnal  petl- 
tlou  aodstDI  more  nnnuroua  amended  anawen, 
tbecaae  came  to  a  hearing  before  tbe  court  on  a 
demurrer  to  tba  uiwer  uid  a  m« 


s  denied,  but  the  de- 


were  supposed  to  premnt  all  the  laaaea  that, 
couldanse  In  the  case  a  Judgment  waa  rendoed 
for  tbe  idaintitf.  to  reVtew  which  thia  writ  of 
error  is  prosecuted.  98  VtA.  Rep.  245,  and  91 
Fed.  R^  983. 

The  ameoded  petltloo  of  the  ptalnUff  sett 
out  the  Acts  of  F&rllameQt  under  which  it  was 
orgaoind  as  a  corporation,  or  so  much  thereof 
asls  oeoeseary  to  ao  uodeiatanding  of  the  qoea- 

M  presented  by  this  record,  and  dvestnfull 
"Memorandum  of  Aseodatlon,    and  also 

at  an  called  iU  "Articles  of  Assodation.' 
This  memorandum,  after  slaUDg  the  name  of 
tlie  coiMany  aa  alwre  gtven,  and  ttiat  its  regis- 
tered mot  wH)  he  dtuhted  In  Scotland,  pro- 


S^nL  The  building,  i..nstTuctlng,  lecon- 
itmcliiig,  equip^ng,  owning,  operatiag,  tearing 
or  selling,  iransfernng  or  dlspoeing  of,  or  pm- 
chasins  or  otherwise  acquiring,  Goidlu,  and 
operatiDg,  or  otherwise  using,  workStg  or 
'    "eg  In  all  or  any  such  railway  or  raflwaya, 

wd  or  railroads,  in  tlie  State  of  Oregoa 

and  the  Territory  of  Washington ,  in  the  nnSed 
Bialas  of  America,  or  In  either  of  them,  or  be- 
tween such  polnis  in  said  State  or  T<rrilory  or 
dsewhere  la  North  America  m  may  bom  time 
'    time  be  resolved  or  determined  upon  by  said 

mpany,  and  tlK  carrying  of  passengers,  goods, 
-jd  mitierala  and  all  other  traffic  and  &eigbt 
on,  and  the  doing  and  performing  of  all  otoer 
acts,  deeds  ana  otlier  operarlons  connected 
with,  railways  and  railroads  in  the  said  Slate 
and  Territory,  or  either  of  them,  or  daewhera 
in  NortJi  America. 

"  Seeond.  The  bofldlng,  coostructing,  equip- 
ping, owning,  and  operating,  or  the  leasing. 
Belling,  transferring,  holding,  or  acquiring,  by 
purchase  or  otherwise,  and  the  workin?  and 
using  of  one  or  more  Ihies  or  ponioos  of  lines 
of  railroad  tx  railway,  or  parts  thereof  &om 
{fliat)  theCity  of  Portland  or  the  aty  of  Astoria, 
In  tbe  State  of  Oregon,  United  States  of  Amer 
lea,  or  from  dther  or  lx>th  of  said  dtiea,  or  from 
tome  other  point  or  place  on  the  Willamette 
ot  Columltla  Rivera,  in  said  State  of  Or^oo, 
through  any  part  or  portion  of  the  said  State  of 
Oregon  lying  west  or  south  ot  tbe  Cascade 
range  of  mountains,  In  said  State,  to  some  poiot 
at  or  near.  In  or  upon  said  Cascade  range  of 
mountains;  {•econd)  from  thence,  ot  from  any 
part  or  portion  of  tbe  westeni  or  southwestern 
part  of  nld  State  of  Or^{on,  to  and  acroasand  to 
tbe  eart  sideofsald  Oas«tde range  of  moontaiot. 
through  a  pass  in  said  mountains  at  or  near 
that  fork  or  branch  of  thu  Willamette  River,  la 
said  State  of  Oregon,  known  as  tlie  middle  fork 
ot  branch  of  said  river,  or  Uirougb  tome  otiiet 
peas  in  said  mountains,  witliln  one  hundred 
miles  north  or  south  of  Bald  middle  fork  or 
branch  of  said  river,  where  sltall  l>e  found  to 
be  on  actual  survey  the  easieet  and  moat  prac- 
ticable route  across  the  Cascade  range  ot 
mountains;  (third)  thence  through  that  poitioD 
of  said  Slate  of  Oregon  lying  east  of  aaid  Cas- 
cade range  of  mountains  and  00  through  tbe 
Terrilories  of  Washington  or  Idaho,  or  tbe 
Slates  of  Nevada  and  <%lifomia.  In  lite  United 
Stales  of  America,  or  through  alt  w  aoyona  or 
'   IM  L'.S. 
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more  of  mid  Btatca  and  TenftoileB  to  a  canneo- 
lion  ititb,  or  vltbout  maUtig  bd;  connection 
wlita,  any  otber  ntllwa^  or  nSmja  In  either 
of  anld  Slates  of  Oregon,  CaUfornla,  or  Nevada, 
cr  Tetritorie*  of  WaablngtoD  or  Idaho,  and 
with  or  without  one  or  more  branch  lines  (a) 
mDolnc  north,  south,  esst,  or  west  from  said 
main  line  on  the  east  dde  Of  said  Cascade  ranee 
of  mountains,  or  (b)  running  from  said  main 
line  on  the  west  side  of  said  Cascade  ranfte,  in 
•aid  Slate  of  Ore^n,  forming  a  Junction,  or 
MM  or  more  jimctioiu,  with  ssdd  main  line,  at 
one  or  more  polnts.to  a  termlnos  In  mid  portion 
of  the  State  of  OregoDweatofsald  Cascade  ranee 
of  mountains,  or  to  a  Junctton  with  said  m^o 
UDe,ortoa  terminus  ortermlnt  at  one  or  more  wea- 
pons on  the  shores  of  the  Paciflc  Ocean,  oil  as 
may  from  lime  to  time  be  determined  bf  actual 
aurvcys;  as  also  to  purchase,  build,  construct, 
onn.  equip  and  operate,  or  to  enter  into  agree- 
meniato  runovcrorio1eBse(l)an7lInoor  lines, 
branch  or  brnDChes,  of  rail  way  or  raitwaya,  rail- 
road or  railroads,  that  may  connect  with  or  be- 
came ati.ncLed  to,  or  meet  or  become  a  part  of 
tlic  said  main  Hue  or  its  inaiu  branch  or  any  of 
Its  brariciies  hereinbefore  deeignated;  or  (2)  such 
Oilier  main  orbrancbifneor  liaes,  or  extensions 
ofuny  railway  or  railnaya,  mllrood  or  railroad;, 
made  in  conneclion  wflb  Ibis  company's  main 
line,  or  of  any  of  its  branches,  or  separate  and 
dislincl  tbercErom,  altinBUchmaDOcrof  wayor 
form  and  on  such  terms  as  said  company  snail 
from  limetotimedeem  advisable  and  for  iu  in- 
tcrests.andthedoing  and  perfonalni;  of  all  other 
operations  connects]  wlui  said  desWated  rail- 
way or  railways,  railroad  or  rauroads,  or 
tirancboa  thereof,  or  In  connection  with  other 
mil  ways  of  a  similar  or  different  nature,  the 
doing  and  performing  of  which  this  said  com- 
pnor  shall  at  anj  time  deem  advisable  and 
for  Its  IntuMta  In  the  cariTtiig  out  of  lis  butt- 


'"Third.  The  building,  constructing,  purchas- 
ing, or  otherwise  acquiring,  holding,  equipping, 
owning  and  operating,  or  the  kannK  and  oper- 
-^ .v-i — ■ ±__± —  BDdoperatlng, 


Uing,  or  the  leaaing,  equipping,  and  operating, 
or  the  selUnr ,  timnsfernog,  or  otherwise  dispos- 
fais  of,  and  ue  working  mA  urine  of  any  other 
ruway  or  railroad,  or  of  «ny  wSarres,  Jetties^ 
■teamlioat,  or  steamship,  stage,  or  ot  any  canals, 
locka,  bridge,  day  road,  plank  road,  turnpike, 
hack,  truck,  or  express  lines,  or  any  other  line, 
lines,  or  means  for  the  mosportBtion  of  freight 
orpasBengere,oreItherotboth,  now  constructed 
or  operated  In  whole  or  In  part,  or  which  may 
iMRafter  he  consiructed  or  operated  In  whole  or 
In  part,ln  either  irf  the  t^  Bute*  nf  Oregon,Cal- 
Horala,  w  Nersda,  or  said  Terrlwries  of  Wash- 
ington or  Idaho,  and  that  whether  in  oonnecUon 
with  or  separate  and  distinct  from,  and  as  line 
or  means  independent  of  said  railway  or  rail- 
ways, railroad  or  rollroods,  so  to  be  built,  con- 
structed, purchased,  owned,  equiwed,  or  ops- 
nUed  M  aforesaid  by  Hils  company. 

The  petition  also  arett  that  the  company  has 
complied  with  the  Btatnte  of  Oregon,  which 
■utborlzea  corporations  of  foreign  countries  to 
do  budiMss  In  that  State  upon  complyingwlth 
certain  requlremoita.  On  this  sTetment  no 
■sane  Is  raised. 

It  also  alleges  (bat  on  Auffust  1,  1881,  the 
plaintiff,  by  an  Indenture  of  lease,  demised  to 
180  V.  8. 


connected  therewith,  for  a  term  o: 
years  from  the  date  of  the  lease;  and  that  tu  de- 
fendant, by  the  terms  of  said  Indenture,  coven  • 
anted  and  agreed  to  pay  the  plaintiff  therefor 
the   yearly  rental  of  tweoty-elgbt  thousand 


In  each  year  In  advance.  It  then  proceeds  to 
allege  "thai  upon  the  execution  of  said  indenture 
of  lease,  the  s^d  defendant  entered  into  poesee- 
sion  of  said  demised  properly, and  has  continued 
in  the  enjoyment  of  uie  same  to  the  present  time, 
but  thot  on  the  16th  of  Uay,  1884,the  defendant, 
pretending  that  neitlier  ft  nor  the  plaintiff  was 
authorized  or  empowered  by  law  to  enter  Into 
said  indenture  of  lease,  tendered  and  offered  to 
restore  possession  of  said  di^nlsed  property  to 
plaiutin  in  ltstheoconditioti,*and,  diaavowing 


Judgment  for  the  sum  of  |68,1S1. 

The  substance  of  the  numerous  answers  and 
ftmeniled  answers  is,  that  the  d-fendant  denies 
that  the  plaintiff  bas  any  corporate  existence; 
QVera  that  It  had  no  power  or  authority  to 
moke  ihe  contract  or  lease  as  stated  in  the  pe- 
tition, and  that  the  contract,  although  signed 
by  the  president  of  the  defecdant  company, 
with  tbeaealot  that  company  atiached,  and  the 
signature  of  the  secretary,  hv  order  of  Its  board 
of  directors,  is  also  without  legal  authorily.  and 
U  not  binding  upon  the  defendant  In  bet, 
the  emence  of  the  defense  and  of  the  whole 
cootrov«rsy  la,  whether  these  companies  had 
power  under  their  organlzalion  as  corpora- 
tions to  make  the  contract  of  lease  which  Is 
the  foundation  of  this  action. 

The  defendant  avers  that  It  has  fully  paid 
the  rent  doe  under  the  lease  for  the  term  end- 
lug  Hav  1S,1881 ,  from  which  time  it  disavowed 
the  obligatoiT  force  of  tke  contract,  and  offered 
to  rcAurn  and  deliver  up  lo  the  plaiolUf  all  the 
property  It  held  under  the  lease. 

It  appears  also  by  the  pteadinsi,  both  on  the 
part  of  the  plaintiff  and  defendant,  that  they 
entered  into  an  agreement,  by  which  the  de- 
fendant company  wasto.condnue  to  use  the  road 
for  the  time  oeing.  In  order  to  prevent  serious 
loss  arising  from  the  disruption  of  the  relations 
ot  the  two  railroads  but  that  such  use  was  not 
to  be  construed  as  odns  under  the  lease,  nor 
as  binding  either  par^  Deyond  what  the  law 


when  the  otfer  to  return  It  was  made  as  U  was 
when  It  was  received;  bnt  this  Is  denied  Id  the 
answer,  and  as  no  proof  was  taken  in  r^ard  to 
that  fact  It  can  make  no  figure  in  the  case  as 
presented  to  this  court 

The  two  questions  presented  tm  this  demur- 
rer, and  the  only  ones  necessary  to  be  coodd- 
ered,  are: 

Flrtt.  Whether  tba  plaintiff,  the  Oregonlan 
Railway  Company  <Llmlled).  organlzed^onder 
the  Laws  ot  Qreat  Britain,  with  snch  sid  as  the 
Statute  of  Oresiw  glvea  to  It  in  referace  to 
business  dona  m  that  State,  bad  the  power  to 
lease  its  raUtoad  to  the  defendant  oompany; 
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SnPBBifB  Comt  or  thz  Uhitbd  Statsc 


Oor.  Tebx, 


a»eoML  Whether  the  Otmku  ItoUway  and 
Navigation  Company,  the  deiendant  In  the  ac- 
tion, organized  under  the  Laws  of  the  State  of 
Oregon,  bad  the  l^al  capadtj  and  lawful  pow- 
er to  make  lald  learn  on  its  part. 

Althongh  the  lease  Itself,  which  la  the  foun- 
dation of  this  action,  is  not  found  In  the  plead- 
lnn,uorlD  therecord,  tbeBtalementiln  regard 
to  it  made  b;  tti^  petition,  amended  petiuoc, 
and  anawera  leave  no  quesilou  as  to  its  nature  or 
cliaracter  so  far  as  It  oSecte  the  two  questions 
bete  BUggtaLed. 

It  ma;  be  considered  at  the  established  doc- 
trine of  this  court  in  regard  lo  the  powen  of 
corporations,  that  they  are  such  aud  such 
only  as  are  conferred  upon  them  by  the  Acin 
of  the  Legislatures  of  the  seTetal  Stales  under 
which  tbey  are  organized.  A  corporation  !□ 
this  couDtry,  whatever  It  may  have  been  in 
England  at  a  time  when  the  Crown  exercised 
the  right  of  creating  such  bodies,  can  only 
have  an  existence  under  the  express  law  of  the 
Slato  or  SoTereignty  by  whlcn  it  is  created. 
And  these  pow«ra,  where  they  do  not  relate  to 
muaidpal  corporations  exercising  aulboHty 
conferml  solely  for  the  benefit  of  the  public, 
and  in  some  sense  parts  of  the  body  politic  of 
the  Stale,  haTe  tn  tbla  counur  unttl  within  re- 
cent years  always  been  conferred  by  special 
Acts  of  the  legtslallve  body  under  which  Ibey 
claim  to  exist.  But  the  rapid  growth  of  cor- 
porations, which  have  come  to  take  a  part  !□ 
all  or  nearly  all  of  the  busluess  operations  of 


dividual  energy,  as  well  as  Iheir  success  In 
meeting  Iha  needs  of  a  vast  number  of  most 
important  commercial  relations,  have  demand- 
ed the  serious  attention  and  consideration  of 
law  makers.  AndwhileTaluableserviceshave 
been  rendered  to  thep ubllc  by  this  class  of  or- 
ganizations, which  have  stimulsled  their  for- 
mation by  numerous  special  Ads.  It  come  at 
last  to  be  perceived  that  they  wrae  attended  by 
many  evilB  In  tlteir  operation  aa  well  as  matsa 


good; 


were  created  by  the  Legislotuna,  sometb 
1211       ^'^^^  exclusive  prlvllegea,  oft«i  without  due 
*-  consideration  and  under  the  tnfiuence  of  Im- 

IM«per  motivefl,  froqoently  led  to  bad  results. 
Whether  it  was  this  consideration,  or  mainly 
the  desire  lo  fix  some  more  uniform  rule  by 
which  the  righls  and  powers  of  private  cor- 
porations, or  those  for  pecuniary  tvofi^  should 
come  IntoeziBtaDce.  it  u  certain  that  not  muiy 
years  ago  State  Oonalltutiona  which  were 
formod  or  nmodeled  came  lo  have  In  them  a 

EroTlsIon  like  that  which  is  now  (o  be  fonod 
I  the  Constitution  of  tbe  SUtaof  Orwoa,  sit 
XI.B2: 


'  municipal  purposes.  All  laws 
passed  pnrsuant  to  this  section  may  be  altered, 
amended,  or  repealed,  but  not  so  as  to  impair 
or  destroy  any  vested  corporate  rights." 

Outside  of  the  powers  conferred  and  the 
privileges  granted  to  these  organizations  by  the 
statutes  under  which  they  exist,  tbey  are  m  aU 
tbe  BUtse  of  the  Union  wbicb,  like  Oregon, 
have  tbe  common  law  as  the  foundation  of 
tbeir  Jurisprudence,  governed  by  that  common 


law;  and  it  is  the  established  doctrine  of  this 
court,  and,  with  some  exceptions,  of  the  StaM 
In  which  that  common  law  prevails,  as  well  as 
of  Qreat  Britain,  from  which  It  isderlved,  thU 
such  a  corporation  can  exercise  no  power  or 
authority  which  Isnotgranted  toll  by  thechar 
ter  under  which  It  eilsis,  or  by  some  other  Act 
of  tbe  Legislature  which  gmnted  that  charter. 

Tbla  proposition  has  been  before  this  court 
more  than  once  in  recent  years.  It  was  very 
fully  considered  in  Thonmt  v.  Wett  Jerty  BnA- 
nad  Oompany,  101  U.  S.  71  [2fi:050],  which 
resembled  the  case  before  na  in  several  ini- 
portant  features. 

The  Millville  and  Olasaboro  Railroad  Con«. 

Sany,  incorporated  under  tbi  Laws  of  New 
ersey,  entered  intoau  agrccmt  it  with  Thomas 
andotheiafor  the  leaseof  its  railroad  for  twenty 
yeam.  It  was  agreed  that  the  company  might 
at  any  time  terminate  tbe  lease  and  retake  pos- 
session of  ibe  railroad:  In  which  case  uny  loas 
or  damage  Incurred  by  tbe  lessees  should  be 
equitably  adjusted  by  arbitration,  and  Ibe 
amount  be  paid  by  the  company.  This  con- 
tract was  made  In  1869,  and  the  leasees  tooh 
control  of  the  properly  and  used  it  until  1867,  1^1 
when  tbey  were  served  with  a  notice  by  the 
lessor  terminating  the  leosa  A  suit  was 
brought  to  recover  the  damages  mentioned  in 
the  contract,  which  came  mm  the  Circuit 
Court  ot  the  United  States  for  the  Eastern 
District  of  FennsylTania  to  this  court,  where 
it  was  very  elaborately  argued,  and  received 
the  earuest  consideration  of  the  court,  as  may 
be  perceived  from  the  report  of  the  case.  The 
opinion,  which  was  concurred  in  by  all  the 
Judges  who  sat  In  tbe  case,  contains  a  full  re- 
view of  the  decIsionB  of  the  English  courts  on 
the  subject  discussed,  and  also  of  previous  de- 
clsionft  of  tUis  courL 

Tbe  oueation  turned  allogether  upon  the 
power  of  tbe  railroad  commmy,  under  its  char- 
ter and  the  Iaws  of  New  Jersey,  to  make  tbe 
lease  by  which  its  road  was  turned  over  for 
tvrenty  years  lo  the  absolute  control  of  other 

rl^.  Tbe  right  to  do  this  was  asserted  im- 
the  following  language  in  tbe  charter  of 
the  company: 

"That  it  shall  be  lawful  for  tbe  said  oompany, 
at  any  time  during  the  continuance  of  it* 
charter,  to  make  oontracia  and  engagement* 
withony  other  corporalioo, or  with  individuals, 
for  the  transporting  or  oonveying  any  kinds  of 
goods,  produoo,  mercbandise,  frel^t,  or  pa*- 
seogers,  and  to  enforce  tbe  fOlflllmeDt  of  such 
contracts." 

But  the  court  said  that  it  was  Impoaslbte  un- 
der any  sound  rule  of  construction  to  find  In 
this  language  a  permission  to  sell,  leaae,  ot 
transfer  (o  others  the  enttre  laHrcnd  and  tbe 
rlKhts  and  franchises  of  the  corpota^on. 

The  coses  of  AthlmTy  Baihoav  Oarriagt  <t 
Iron  Oompany  v.  Biche,  L.  R.  7  H.  L.  «S9,  de- 
cided in  the  House  of  Lords  in  1876,  and  Bat 
Anglian  BaUa>ay  Oo.  v.  EasUrn  Oowitim  Baii- 
mag  Oompany,  11  C.  B.  770,  were  slso  reviewed, 
with  seversl  others  of  a  similar  character  from 
tbe  reports  of  the  highest  courts  of  England,  in 
which,  as  this  court  said — 

"The  brood  doctrine  was  establisfeed  that  a 
contract  not  within  the  aaqte  of  tbe  power* 
conferred  on  the  corporation  cannot  be  mada 

ISO  u.  s. 
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Tnlid  by  tlie  assent  of  ererr  one  of  ttie  ihm- 
boldcri,  Dot  can  It  bj*  BUT  pwtlal  perforcunoe 
become  the  loundstlan  (u  a  right  cd  actlML" 


Ownpony  t.  Winaai.  58  U.  S.  17  How.  BO  [15; 
27],  which  held  that  a  oorporsiioa  which  Dae 
nndertsken  to  conatnict  ui3  operate  a  railroad 
GQDDot,  by  alienatlnK  its  n^liC  lo  use  sod  iu 
powenof  ooDtrol  and  Bupcrvlsioo,  avoid  the 
rcnpoodbilft;  that  It  assumed  io  accepting  the 
charter.  The  court  said:  "  The  corporation 
:»DDot  absolve  Itself  from  the  performance  of 
its  obliealloDS  without  the  consent  of  the  Legls- 
lalure.'*^  To  this  effect  were  cited  Deman  v, 
Eufford,  1  Sim.  N.  B.  SSO,  and  Wiiwh  r.  Bir- 
kenhead, L.  AO.J.R.  Go.  IS  Eng.  L.  ft  " 


Afterwards,  in  Qrten  1 


h  M.  R.  09.  r. 


.. je  of  Thomat  t.  Wett  Jerteg  R,  Co.  lupra, 

wsA  referred  to  with  approbation. 

Still  later,  In  the  case  ot  Pa.  B.  Oo.  r.  St. 
Leuii,  A.  A  T.B.R.  OH.  118  U.  S.  390,  809 
(SO:  83,  B3}.  where  the  whole  question  was  re- 
considered after  a  full  ailment,  the  conclu- 
^on  waa  stated  In  the  following  language: 

"We  tbluk  h  maj  be  stated^  as  the  fust  re- 
mit of  these  cases  and  on  souna  prlDclple,  that 
unless  specially  auiborized  bj  Its  charter,  or 
ftlded  bj  some  other  legislative  action,  a  rail- 
road company  cannot,  by  lease  or  any  other 
(contract  turn  over  to  another  company,  for  a 
long  period  of  time,  Its  road  and  all  Its  aopur- 
tenances,  the  use  of  Its  franchises,  and  the 
exercise  of  Its  powers:  nor  can  any  other  rail- 
road company  without  similar  auuiorlty  make 
a  contract  to  receive  and  operate  such  road, 
franchises,  and  property  of  the  first  corpora- 
tion, and  that  such  a  contract  Is  not  among  the 
ordinary  powers  of  K  railroad  company,  and  Is 
Bot  to  M  presumed  from  the  usual  grant  of 
powers  In  a  railroad  charter." 

It  may  be  considered  that  this  Is  the  Law  of 


We  are  here  met  with  an  embamusment  aris- 
ing out  of  the  drcumstance  that  neither  the 
plaiDlifl  Dor  the  defendant  In  the  present  case 
professes  to  eiercise  Its  powers  under  any 
■pecial  charter  oooferred  on  tt  b;  the  Legisla- 
ture of  Oregon.  Thai  Btate,  ui  eccordanoe 
vith  the  principle  laid  down  In  its  Constitu- 
te] tton,  to  which  we  havealready  referred,  passed 
general  laws  for  the  formation  of  private 
corporations.  Bee  Laws  of  Oregon  (Deady's 
Comp.).  chap.  VIIL  Under  title  I,  secdon  1 
reads  as  follows: 

"  Whenever  three  or  more  persons  shall  de- 
sire to  incorporate  theiDselvee  for  the  purpose 
of  engaging  In  any  lawful  enterprise,  business, 
pursuit,  or  occupation,  they  may  do  eo  In  the 
manner  provtdea  In  this  Act." 

Provision  is  then  made  for  the  manner  In 
which  these  persons  shall  constitute  themselves 
a  corporolion.  by  fitlng  articles  of  association, 
acknowledged  before  a  proper  ofBcer,  in  the 
office  of  the  Secretary  of  State  and  In  that  of 
llie  clerk  of  the  county  where  the  business  is 
tn  be  carried  on.  What  these  articles  shall  con- 
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btln  U  specified  with  some  partlcolnlty.  Bnl 
titl*  n  of  this  mme  chapter  Is  more  Important 
in  regard  to  the  matter  at  issue,  because  U  re- 
latcB.  unong  otber  things,  to  oorporadou  which 
m  organized  for  tfaeconstmctlon  of  railrc«dB. 
Tbe  mode  of  their  formation  ll  the  same  as 
that  of  thoae  coming  trader  title  I,  but  tbe  dec- 
laration of  tbe  poweis  which  may  be  exercised 
by  railroad  corporations  may  become  Impor- 
tant in  the  consideration  of  the  pieaeot  case. 

By  the  Act  of  tbe  Leelslatore  of  October  Bl, 
1878,  Session  Laws,  06,  It  is  provided  "  that 
any  forelra  corporation  incorporated  for  the 
purpose  01  conslructlDg  and  operating,  or  lor 
the  purpose  of,  or  with  the  power  o^  acquir- 
ing and  operating  anv  railway,  .  .  .  shall,  on 
compUanoe  with  the  laws  of  this  State  for  the 
regulatloD  of  foreign  corporations  tranactlng 
business  therelii,  have  the  same  rights,  powen 
and  privileges'^  as  .a  domestic  corporation 
formed  tor  such  purpose,  and  no  more. 

When  we  have  found,  therefore,  what  pow- 
ers wera  conferred  hy  the  Iaws  of  Oregon  on 
the  defendant  corporation  in  this  caae  we  shall 
also  have  determined  that  the  powers  of  tbe 
plaintiff  corporation  were  no  greater  with  re- 
gard to  the  same  subject  matter,  so  far  as  the 
statutes  are  concerned,  except  as  It  may  be 
shown  that  other  powen  are  given  by  some  ejc- 
press  statute. 

It  may  also  be  conceded,  at  the  outset  of  the 
argument,  that  the  memorandum  made  under 
the  Companies'  Act  of  1863  by  the  plaintiff, 
and  the  sjticles  of  ssaodstlon  made  under  the 
Laws  of  Oregon  by  the  defendant,  both  con- 
tain declarations  of  the  powers  of  these  com- 
panies and  of  each  of  tbem  to  buy  or  sell  or 
lease  railroads.  The  only  quesUon,  therefore, 
to  be  considered  is  whether  this  declaration  of 

>wer  is  authorized  by  the  Laws  of  Oregon. 

It  la  argued  that  the  articles  of  asBOcTation, 
under  the  Oregon  lAw,  and  the  memorandum 
of  association,  under  the  Companies'  Act  of 
QreatBritaln,arethemselveathe  equi  valen  t  of  an 
Act  of  incorporation  by  the  Legislature,  and 
that  whatever  is  foimd  as  a  grant  of  power,  or 
description  of  the  punMse  of  the  company, 
set  forth  in  such  articles  or  memorandum.  Is 
tantamount  to  a  legislative  Act  A  phrase  hi 
tbe  opinion  of  the  court  in  TAomw  v.  Wett 
Jfneu  Bailroad  Qo.  supra.  Is  oiled  as  support- 
ing tliia  proportion,  namely:  "  The  memoran- 
dum of  association,  as  Lord  Cairtu  said  stands 
in  place  of  a  legislative  charter."  But  what 
was  meant,  both  by  Lord  Calms  and  by  this 
court,  was  that  anvtbtng  not  claimed,  granted 
or  described  In  sucti  instrument  in  relation  to 
the  powers  and  bosiDeaaof  the  corporation  could 
not  be  held  to  be  a  part  of  them  by  construc- 
tion ;  in  other  words,  that  Its  powers  could  not 
exceed  thoae  enumerated  therein.  It  was  uec- 
easarily  Implied  In  such  a  remark  that  anytbinp: 
in  such  articles  ormemotandum  not  warranUrtl 
by  the  statutes  In  question,  authorizing  the  for- 
mation of  corporate  bodlea,  was  void  for  want 
of  authority. 

Of  course  any  autbori^  for  the  exercise  of 
corporate  powers,  derived  from  the  Laws  of  ' 
Oregon,  must  be  In  accord  with  the  Constitu- 
tion of  that  State  and  Its  statutes  upon  that  sub- 
ject The  constitutlanal  provulon,  above 
quoted,  that  corporations  ahau  not  be  created 
by  special  laws,  out  may  be  formed  oadergen- 


SvPBXMM  OoOBT  cv  TKi  UxnsD  Statu. 


anl  bm,  hnpUea  Uut  do  private  c»rpontUoD 
BMild  be  crested  tbereftfter  until  such  geoera] 
law  bad  been  enacted,  and  that  tt  tbereupoo 
became  thefuDdameDtal  law  of  tbe State  In  le- 

rcd  to  all  corporations  formed  under  It  It 
Idle  to  «aj,  therefore,  that  an;  corpoiatioo 
could  anume  to  tt«elf  powers  of  sction  bf  the 
mere  declaration  In  111  articleeorroemorandum 
that  It  posKseed  tiiem. 

We  bave  ezamioed  with  mncb  cue  the  two 
atatalMalreadj  refened  toconcerniae  bcOTpo- 
i*°'  lalioDS,  enai^  in  accordance  with  that  coDJtl- 
tntlonal  prOTlaloD,  and  do  not  find  an;  expreea 
authorit;  for  a  laQroad  compsD;  to  leaw  Its 
toad  for  an  Indefinite  period,  or  for  It  to  take 
Bucb  a  leaK;  dot  aie  we  able  to  And  an;  gen- 
eral language  In  those  atatute*,  or  dtber  ot 
tbem,  In  relation  te  the  powers  that  mav  be 
conferred  upon  corponitlonB,  which  JustiJea  a 


of  franchises,  to  a  private  mdlvldad  or  a  pri- 
vate corporation,  becomes  tbe  subject  of  con- 
■tniction  as  regards  tbe  extent  of  thegrsnt,  tbe 
universal  rule  Is  Ihat  in  doubtful  polots  tbe 
coDBtructloD  shall  be  against  the  grantee  and 


lie  As  viae  said  in  the  case  of  Charki 
Bridge  v.  Warren  Bridge,  86  IT.  8.  11  Pet  430 
[9:7781:  "  In  this  court  the  prindplo  is  rec<%- 
nlzed  Uiat  in  grants  b;  tbe  public  nothing  passes 
Iw  Impllcatlan.'*  See  also  Ikiiutpu  £  P.  B. 
do.  T.  lAiAMd,  64  U.  S.  88  How.  W  [16:5001; 
81.  OMr  Oo.  TWnptt*  Ob.  r.  lU.  HU  B.  A 
[34:651]. 

Therefore,  If  tlie  arUcles  of  avodatlon  of 
these  two  corporations.  Instead  of  being  the 
mere  adoption  b;  the  corporators  themselves  of 
the  declaiMtoQ  of  their  own  parpoaea  and 
powers,  bad  been  ao  Act  of  the  Leglsletura  of 
Utegon  oonfenlng  rach  powers  on  the  corpo- 
ntkms,  the;  would  he  subject  to  the  rule 
above  stated  aod  to  rigid  oonstractlon  in  re- 

S.rd  to  thepowen granted.    Howmuchmore, 
en,  alioula  this  nfle  be  Applied,  and  with  bow 
mud)  more  reason  should  k  court  called  upon 


dagKlsst  tl 
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We  have  to  consider,  when  snob  articles  be- 
come tbe  subject  of  coustroction,  that  the;  are 
In  a  sense  et  mtrfs,-  their  formation  and  execa> 
tlon— what  oaQ  be  put  Into  them  ■•  wdl  u 
what  shall  be  left  ouC  do  not  take  place  under 
the  sapervieloti  ot  in;  offldal  antbority  what- 
ever. The;  are  tbe  production  of  i»1vate  dH- 
Bcns,  gotten  vp  in  the  Interest  of  the  parttea 
wbo  propose  to  beeome  corporators,  and  stim- 
nlatea  b;  tbdr  zeal  for  the  personal  advantage 
of  the  parties  concerned  raCoer  than  tbe  genei- 


Tbeee  articka,  when  rigned  b;  the  corpora- 
tors, acknowledged  before  an;  justice  of  tbe 
peace  or  ootar;  pnbUc,  and  flled  In  the  office 
of  the  Secretar;  of  State  and  the  clerk  of  tbe 
jwoperooon^  become  complete  and  opetatlvv. 
The;  are,  so  nr  la  framed  in  accordance  wlib 
law,  asnbstitute  tat  legtalaHon  pot  in  the  place 
of  the  wia  of  the  |WVW  of  Uw  StaU,  foimeil; 
MS 


expteeaed  bj  Acts  of  tbe  Legtslatore.  Mdtber 
the  officer  who  takes  such  acknowledgmeat, 
nor  those  who  file  the  articles,  have  an;  power 
of  criticism  or  reiectlfw.  The  duW  of  the  SrA 
is  to  certifj  to  the  fact,  and  of  tbe  second  to 
simply  mark  tbem  flted  as  public  document^ 
in  i!it.'ir  respective  ofSces. 

These  articles,  which  neceasarll;  ssnme  b; 
the  sole  action  of  the  corpwaloia  enormous 
powera,  manv  of  which  have  been  heretofore 
consldeTed  of  a  public  character,  eoaietimea  af- 
fecting tbe  lotentte  ot  tbe  public  ver;  larsel; 
and  vei;  sertoudr,  do  not  commend  thcmsdves 
to  the  Jodldal  mind  as  a  cUsa  ot  Instnunents 
requiring  or  tasafirlng  an;  vet;  Uberal  con- 
struction. Where  tbe  question  Is  wbelhcrihe; 
conform  to  tbe  autborl^  given  bjr  statute  in  re- 
gard to  corporate  orgaouatlotu,  n  is  alwavs  to 
be  determined  upon  Just  construction  of  the 
powen  granted  tnerdn,  with  a  doe  regard  for 
all  the  other  laws  of  the  State  upon  Aat  sub- 
ject, and  the  rule  stated  above. 

It  is  not  urged  with  mudi  apparent  conA- 
dence  that  then  i*  an;thing  !n  the  general  pro- 
viflions  of  the  Laws  ot  Oregon,  In  lelatioD  to 
the  formation  of  private  corporattons,  whkh 
are  to  be  found  to  chapter  Vul,  titles  1  and  3, 
Dead;^  Comp.,  which  b;  exin«ss  terms  an- 
thoriiei  a  corporation  to  fndude  wUbin  the 
powers  numerated  In  Its  articles  of  asaocl* 
tlon  that  of  making  such  a  lease  as  the  one 
which  IsthesubJectofUiiaaction.  Argumeols 
tiased  upon  these  Iswa  are  founded  upon  tbe 
implication  that  building  railroads  la.  within 
the  meaning  of  section  1  ot  dlle  I,  a  "lawful 
Dodneai 


Inddent  and  proper  to  the  pur- 
suit ot  the  lawful  bunnesc  ot  constmoling  and 
operating  a  r^ilrcsd.  The  same  argument  is 
drawn  from  tbe  general  tad  that  titte  II  recog* 
lont;  ot  00 "— -  '-  " 


ldme,tc 
eslTtb 
tlnfntli 


roads,  plank  roads,  da;    roads,  canals,    ._ 

'-'" — ,  to  appropriate  lands  tor  tbairneoeanrT 

the  eierdseof  the  rl^t  Ot  cmlont  do- 

tbe  manner  pointed  out    '  - 

The  language  of  the  Statate  ot  Kew  Jerse; 
IqaatBd  btl^oMOMr.  WettJenegB.  Oo.,mipra), 
under  which  It  was  urged  that  the  raiboad 
oompan;  had  autbortt;  to  make  tbe  lease  in 
controvers;,  was  quite  as  general  and  ssliberal 
in  its  descnpdon  of  tbe  powers  whldi  Ihat  ctw^ 
poradon  was  authorized  to  exerdseasan;ihing 
to  be  found  hi  tbe  Oregon  statutes.  In  fact. 
In  tbe  autbtffit;  whkdi  wu  given  to  that  OMn- 
pan;  in  n^ud  to  maktog  contracts  Ux  the 
tnnsportatlon  ot  paasengers  and  freight,  and 
the  didag  ot  •  general  nllroad  business  with 


anjrtbing  whldi  to  to  be  found  In  tbe  lawe  of 
Oregon:  ;et  this  cooit  heU  that  althougfa  tt 
was  a  direct  autbori^  bom  the  L^Ulatitre  It- 
sdf,  and  notsubjed  to  the  restrictive  crMdsme 
above  suggested,  tbe  lease  made  in  that  case  wan 
vttra  vtrm,  and  without  authorl^  on  iIm  pvt 
ot  the  oompan;. 

Another  imptntant  consldefstlaB  lo  ba  ob- 
served, pecnUa^  applicable  to  the  ads  ot  ow- 
poratlons  tormeab;  the  coiporaton  themselves, 
JMiolarlng  what  bunneM  iMf  Hsalxnu  lo  por- 

uoc.  s. 


ibyGoo^le 
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onsea  d;  »■  arociea  lo  esuDiun  a  lam 
ctory  to  « tNurUcular  localltf,  and  nrij^t 
tobeaTKlldiiiCMlioraUaawlthfaffldent 
to  prosecute  the  DuiliitMideaciibed;  but 


me,  and  tbe  poweia  wblch  tbey  purpoae  to  ez- 

— i_,  • .^._^i.„  '- ---t  while  the  thing 

I  a  generpl  way, 
llwra  an  and  mnal  be  limltatlcHU  upon  tbe 
mean*  bj  wblcb  h  la  to  bedooen  tiie  purpoae 
carried  out.  which  tbe  artideaot  Inoorpotalloa 
cannot  remore  at  violate.  A  companv  ml^t 
be  autborised  b;  Its  artidea  to  establisn  a  laree 

manufactory  Id "—.—•-—>.. i_jj:. 

beheld  to beavi 

powers  to  proaecute  i  .... 

•ucb  articles,  altbougbmentlonlngthepMtiou- 
lar  [daoe,  would  not  empower  tbe  compai^,  la 
tbe  czerciae  of  the  powv  tliua  conferred,  to 
carry  on  a  bustaien  Injurioiu  to  the  beaUh  or 
comlort  of  tboee  living  In  that  vltdol^. 
[S91  Inatancee  might  be  multiplied  In  irtilch 
*  '  powere  described  in  general  term*  M  belonging 
to  the  objects  of  tbe  parUea  who  tbua  become 
incorporated  would  be  vklid;  but  tbe  corpra*- 
tion.  Id carryiDgouttblt general porpose, would 
not  be  authorized  to  ezefdae  tbe  powen  necee- 
Hiry  Torso  doing  in  any  mode  wblcb  the  Uw 
of  tbe  Bbtte  would  not  Jnitlfy  b>  anir  private 
person  or  any  uniocorporstedDody.  The  man- 
ner in  which  these  powers  shall  be  ezerciaed, 
and  iheir  sobiectlon  to  tbe  restraint  of  the  gen- 
eral laws  of  the  State  and  ita  general  principles 
of  public  policy,  are  not  in  anv  sense  enla^jsd 
by  ieserting  In  tbe  arlidea  oi  asaodatlon  the 
ftulboiily  to  depart  therefrom. 

In  the  absence  of  anything  in  the  general  in- 
corporation Act,  we  are  referred  to  several 
■latulcfl  of  tbe  Slate  of  Oregon,  i^lch.  while 
not  specifically  grontlDg  to  railroad  companies 
Ibe  right  to  lease  their  property  or  to  takeother 
ftilrMds  imdcr  lesae  from  tCdr  owners,  m 
■upposed  by  Implication  (o  iMOgoize  such  rigbt 
In  all  ndlroad  companiea.  We  are  fumiihed 
with  a  list  of  stAtuiei  of  (hat  SiMe  hi  which 
the  word  "asriras"  Is  uaedln  regard  to  corpo- 
ntions,  rawraJly  in  the  phnse  "stioceMon  or 
u^gni,'*^from  which  it  Is  sought  to  imply  the 
general  prcqiodllon  that  a  corporation  may  aa- 
■ign  aU  itt  property.  A  special  reference  is 
nude  to  the  Act  of  October  89, 1880,  try  which 
tbe  IxglsUtnre  granted  to  tbe  "Oregoolan  Ball- 


nal  facilities  upon  tbe  public  grounds  at  the 
City  of  Portland." 

The  preamble  to  this  statute  Is  quite  lengthy, 
and,  taken  In  connection  with  tbe  enacting 
clause,  shorn  vety  plainly  that  tbe  principal 
object  aimed  at  wan  to  give  to  that  company, 
•0  far  as  the  Legtslature  could  do  so,  certain 
lights,  privileges,  and  easements  upon  the  pub- 
lic groinids,  Mreeli,  and  levee  to  that  dty,  on 
ua  near  the  banks  of  the  Willamette  lUTer, 
for  Its  depots  and  wlurres  and  tbe  operations 
of  its  raiuoad.  After  these  are  fully  specifled, 
a  proviso  Is  added,  "That  the  said  Oregooian 
Itailway  Oompany  (Limited),  cr  Its  assigns, 
^all  have  no  power  to  sell,  convey  or  assign 
tbe  premises  or  rights  herAy  graiUei,  at  any 
30]  part  or  parcel  thereof,  to  any  person,  penona. 
nrm,  or  corporation,  save  only  with  and  as  part 
■nd  parcel  of  and  as  appurtenant  to  the  railway 
now  boOt  and  owned  by  said  oooHMDy  aiu 
DOW  lo  proccH  of  ooBttroctlon  1:^  b." 

it  b  strenuously  argued,  and  with  some  de- 
gree of  plausiUlity,  that  the  language  of  this 
provlao,  and  tbe  om  of  tbe  words  "aucoesaors" 

ite  IT.  8. 


But  whatevor  may  have  been  the  latent  ia  the 
minds  of  the  legislators  Id  ustag  these  words. 
It  is  not  predMiy  the  form  In  which  we  would 
expect  to  And  a  grant  of  tbe  powv  to  sell,  to 
lease,  or  to  transfer  the  title,  ownenhlp,  oi 
of  railroad  lines,  the  property  belcml^ng  tb 


to  sell  ODt  its  whole  property,  together  with  thfr 
franchises  under  wblcb  It  is  operated,  or  tbe 
authority  to  lease  its  property  for  a  long  term 
of  years.  In  the  case  oi  a  railroad  company 
these  privilegeik  next  to  the  rldit  to  build  aid 
operate  lis  raOroAd,  would  tie  the  most  im- 
portant  wbhdi  could  be  given  it,  and  this  Idea 
would  Imi»eas  Itself  upon  the  LMislatuie, 
NatnnQy,  we  would  took  for  the  autnorlty  to 
do  tbeee  things  In  some  express  provision  of 
law.  We  would  suppose  that  if  tbe  LeglsUtnre 
saw  dt  to  confer  suon  righut  K  would  do  so  Id 
terms  wUch  could  not  be  misundentood.  To 
infer,  on  the  contrary,  thatitelther  intended  to 
confer  theui  or  to  recognize  that  thw  already 
exiated,by  the  simple  use  of  tbe  word  '"assigns," 
a  very  loose  and  indefinite  term.  Is  a  streteh  of 
the  power  of  the  court  la  makinff  implications 
which  we  do  aot  feel  to  be  JusUfled. 

The  l^islators  who  enacted  these  statulea 
may  have  hod  an  Idea  that  there  were  certain 
things  which  corporatlona  could  asaUa;  th^ 
may  have  used  the  eipieealoua  to  whldt  we 
have  referred  Inaverylooselnsleadof  a  tech- 


nical sense;  or  tbey  may  have  supposed  that 
cases  might  arise  wbere  railroad  property  going 
by  some  operation  of  law,  as  DanxrupTcy  or 


foreclosure,  from  tbe  bands  of  Ita  original  own- 
ers Into  the  posseesloD  of  other  parsons,  would 
justify  the  description  of  tbe  latter  by  tbe  words 
"successors  or  asdgns,"  In  using  these  terms 
tbey  may  have  thought  that  author!^  might 


some  pert  of  it.  But,  whatever  maybaveWHu 
their  purpose,  we  think  the  argument  la  a 
forced  one,  which  would  veet  In  railroad  com- 
panies tbe  general  power  W  sell  or  lease  their 
E ropery  or  franchises,  or  to  make  contracts  to 
uy  or  take  leases  of  Uie  same  from  other  rail- 
rosd  corporations,  from  the  use  which  la  made 
of  these  Indefinite  terms  "successota  or  aa 
itena." 

This  questim  came  nn  Id  TAMmu  v.  TTott  . 
ArsEw  Ba&road  Compang,  tupnt.  In  whldi,.as 
already  stated,  a  lease  by  the  railroad  company 
of  its  Kwd  and  corporate  franchises  was  hdo 
to  be  vidd.  While  the  lease  was  In  full  opera- 
tion, an  Act  waa  passed  t^  the  Legtslature  of 
New  Jersey  declaring  It  unlawful  for  the  di- 
rectors, lessees,  or  agents  of  that  railroad  com- 
pany to  charge  more  than  8^  cents  per  mite  for 
tbe  carrying  of  paasennis.  It  was  tndsled 
that  this  use  of  the  wora  "leasee^  applied  to 
tbe  then  existing  lestees  <rf  that  n>aa,  and 
operated  as  a  raUfloation  by  tbe  State  haffitiar 
tors  of  the  lease  under  wblcb  tbey  held  Ik  Is 
dlaciuabig  this  iot^  tbe  couzt  nU: 


Sdpbbkz  CorzT  or  ths  Vxnxa  6tatb8. 


"It  may  be  fairlv  inferred  tbat  the  Leglala- 


claiming  to  do  so  as  lessees  of  the  corporation. 
It  was  uot  important  for  the  purpose  ot  the  Act 
to  decide  wbotber  tbis  was  aone  under  a  law- 
ful contract  or  not.  No  iaqiiirj  was  probably 
made  as  to  the  terms  of  tbat  lease,  as  do  iofor- 
mation  on  tbat  subject  mas  needed.  Tbe  Leg- 
islature tite  determined  that  mboever  did  run 
the  road  and  eieiclse  tbe  franchises  conferred 
on  the  company,  and  under  whatever  claim  of 
right  tbis  was  done,  should  be  bound  by  tbe 
rates  of  fare  established  by  tbe  Act.  Ilence, 
without  undertaking  to  decide  In  whom  was 
the  i4ght  to  tbe  control  of  the  road,  language 
was  used  wtiicb  included  tbe  dlreclois,  lessees, 
and  Bgeuts  ot  the  railroad.  Tbe  mention  of 
CS2]  the  lessees  no  more  Implies  a  ratification  of  tbe 
contract  of  tease  than  tbe  word  'direclora' 
would  imply  a  disapproval  of  the  contract.  It 
Is  not  by  such  an  tncidenlal  use  of  the  word 
'lessees,  in  an  effort  to  make  sure  that  all  who 


and  torbiddetj  bj  public  policy,  is  to  be  made 
valid  and  raLined  by  the  State."  p.  85 
[858]. 


from  tbe  use  of  the  word  "assign"  in  the  Act 
of  October  22, 1880,  a  recognition  of  the  power 
of  the  railroad  company  lo  sell  or  assign  its  en- 
tire property  and  rights.  The  object  of  the 
Legislature  in  making  the  proviso  to  tbat  stat- 
ute was  to  make  sure  that  the  grant  given  to 
tbe  Oregonlan  Company  ot  terminal  facilities, 
as  they  are  called,  with  the  right  lo  wharves, 
depots,  and  access  to  the  river  for  the  ■""  "' 


and  tbat  into  whosesoever  bandsibe  road  went 
ahouldaUo  go  the  rights,  powers  and  privileges 
conveyed  by  the  grant.  Witbout  tbese  pro- 
hibitory words  it  is  possiblelhecompaov  might 
have  had  power  to  sell  or  assign  the  aepot  or 
wharves  cranCed,  while  without  tbe  authority 
lo  do  either  In  regard  to  the  rights  or  fran- 
chises of  which  they  were  already  possessed, 


grants  made  to  it  by  the  statute,  wheUi«r  by 
operatloD  of  law  or  otherwise.  B  the  property 
should  be  sold  out  under  a  mortgage  or  deed 
of  trust,  or  any  other  instrument  which  the 
company  mighl  possibly  have  had  the  power 
to  make  lo  purchasers  who  might  he  called 
"asrigna"  under  such  proceedings,  theresUould 
«lso  go  with  It  the  grant  made  Dy  tbe  statute. 

Tbe  language  used  la  tlie  statute  in  question 
In  this  case  is  stronger  than  that  In  other  c^ses 
cited  lo  us  by  counsel,  and  we  are  ot  opinion 
that  tbey  do  not,  any  of  them,  nordo  they  col- 
lectively, establish  the  proposition,  that  by  tbe 
Iaws  of  Oregon  a  raibroad  company  could  sell 
or  lease  Its  entire  property,  rrancbLses  and 
133]  powers  lo  another  company,  or  take  a  grant  or 
lease  of  similar  property  or  ftanchlaea  f  rom  any 
other  person  or  company.  ft 

Tbe  attempt  Is  made  to  sustain  tbe  proposi- 
tion here  contended  for  In  regard  to  tbe  power 


The  following  provision  is  found  In  chapter 
TIII,tltleI:  ... 

"Sec.  20.  Any  corpormtioD  formed  for  Oh 
purpose  of  navigating  aav  stream  or  other  wa- 
ter may,  ty  virtue  of  aodi  incorporation,  cor 
struct  any  railroad,  inacadamiEed  road,  plank 
road,  or  clay  road,  or  canal  or  bridge,  necessary 
and  convenient  for  the  purpose  of  iransporting 
freight  or  paasengera  across  any  portages  on  the 
line  of  snch  mkvigation,  occasioned  by  aay  rap- 
ids or  other  obstructions  lo  the  navigation  of 
such  stream  or  other  water,  in  like  maaner  and 
with  likeelTect  as  if  such  corporation  bad  been 
specially  formed  for  such  purpose;  but  no  cor- 
poration formed  under  this  Act  or  heretofore 
or  hereafter  incorporated  by  any  special  Act 


vigating  any  stream  or  other  water 


such  corporalion,  shaU  ever  take  or  hold  slock, 
or  any  interest  directly  or  indirectly  in  the  stock 
of  any  oorporation  which  may  be  formed  un- 


nor  shall  any  such  corporalion  ever  purchase, 
lease,  or  in  any  way  control  such  road  or  tlw 
corporate  rights  of*^  luch  last  named  corpora 
lion." 

It  Is  argued  tbat  tbia  prohibition  against  leas- 
ing the  i^lroad  is  a  recognition  of  the  fact  that 
such  a  power  would  have  existed  if  it  had  not 
been  forbidden  by  tbis  siatute;  but  as  the  lan- 
giiBjre  of  the  whole  section  relates  to  tbe  com- 
petition which  may  exist  or  arise  between  cot- 
porations  organized  for  tbe  purpose  of  navi- 
gating streams  or  otherwaters.  when  they  may 
Bud  it  convenient  lo  construct  a  road  ecroea 
such  portages  on  tbe  line  of  tbeir  navigation  aa 
may  be  required  lo  carry  over  goods  and  prop- 
erty from  one  navigable  water  lo  another,  we 
do  not  see  that  it  baa  any  effect  hi  eelablishing 
such  a  general  principle. 

From  tbe  simple  fact  that  In  the  rovialoD  of  [M) 
this  law  ail  reference  to  teases  was  omitted.  It 
isarnied  that  the  general  power  of  leasing  ono 
roadDy  anotber  wherever  ntualed,  without  ref- 
erence to  Its  competittoD  with  roads  owned  by 
navigation  companies,  amounts  lo  a  restonttmi 
of  the  power  to  lease  or  accept  leases  on  0u 
part  of  any  railroad  company  in  the  State,  of 
all  its  road,  of  all  Its  franchises,  of  all  its  prop- 
crtT,  for  an  Indefinite  length  of  time. 

As  to  this  we  can  only  say  that  the  original 
section,  relating  solely  to  a  peculiar  class  ot 
objects,  namely,  the  constniction  of  roads 
across  portages  by  corporations  navigating  tba 
waters  of  the  Stale,  and  forbidding  by  its  last 
clause  ibe  purchase,  lease  or  control  of  *ucb 

grtage  road  or  tbe  corporate  rights  acquired 
them,  was  necessarOV  Hmlted  to  tbat  class 
ol  roads,  and  tbe  repeal  or  modification  of  ao 
much  of  tbe  section  as  related  to  tbe  power  to 
lease  could  have  no  effect  to  declare  tbat  aH 
railroads  in  the  State  of  Or^on  bad  tbe  power 
to  make  contracts  of  leasee  either  as  leesora  or 
lessees. 

One  other  provision  of  Iba  laws  of  Oregon. 
Immediately  preceding  tbe  section  Just  di>- 

uocs. 
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rusted,  ie  aUo  idled  upoD  as  eslabltstuDg  Ihs 
right  of  a  corporation  to  «ell  ttll  of  itspropertv, 
and  therefora  ita  rigiit  to  tbc  amiLllet  or  aubsfd- 
laiy  power  of  leaaiog  It.  Il  ii  foond  under 
cbapter  VIII,  title  I,  aa  followB: 

"Sec.  ID.  A117  corporatton  orgnnlEed  onder 
theprovIsioQi  of  tbis  Act  may,  at  any  meetlne 
of  tbe  stockboldera  irhlcb  Is  called  for  ancb 
purpose,  by  a  vote  of  the  majority  of  tbe  stock 
of  sacb  corporatinn,  increase  or  diminlsb  ita 
capital  stock  or  (lie  aniouDt  of  tbe  abarea  there- 
of, or  authorize  tbe  dlaaoluiion  of  such  corpo- 
ration and  the  settling  of  its  buslaess  and  dis- 
pocdn^  of  Its  property  and  dividing  its  capital 
stock:  Fnnided,  Ammwt,  That  tbe  capital  stock 
of  any  corporation  fonned  under  this  Act,  ex- 
cept corporatiooi  fonned  for  the  purpose  of 
making  and  constructing  a  railroad,  aball  never 
exceed  tbe  sum  of  two  million  of  dollars,  and 
any  corooration  that  shall  violate  this  provis- 
ion of  tblt  Actshall  forfeit  ita  corporate  rights." 


fairs.  ditpoM  of  itt property,  and dtvideits capi- 
tal stocli,  therefore,  a  corporation  in  full  opora- 
liOD,  with  no  such  purpose  of  lerroiaaliog  ita 
'Odsicncc,  may,  In  tbe  ordinary  course  of  Its 
business,  sell  all  of  ita  property,  real  and  per- 
EOoal  and,  if  It  Iw  a  railroad  company,  dispose 
of  its  road,  lia  franchises,  and  the  poweia  nec- 
essary to  properly  carry  on  tbe  business  of  a 
carrier.  It  is  insisted  that  if  it  can  do  this,  it 
may  therefore  make  a  lease  of  such  properly 
and  franchises,  tianaferring  all  those  powers, 
ri^ts  and  privileges. 

But  il  does  not  need  argument  to  show  that 
such  provisioo,  made  for  tbe  dissolution  of  a 
corporation  by  tbe  voluntary  act  of  ita  Incoi^ 
porators,  providing  for  the  disposition  of  its 

Kpcrly  when  the  resolution  to  that  effect  has 
□  adopted,  whether  by  dislributiun  of  divl- 
(leoda  OQ  Its  profits  or  the  sale  of  sbnres  of 
stock,  or  for  anv  other  disposiiion  of  its  eltecta 
compatible  with  law.  Is  not  applicable  to  and 
'  cannot  be  Intended  to  confer  upon  corporaHons 
continuing  in  ezialence,  or  which,  hke  these 
companies,  contemplale  in  tbe  very  contract 
entered  Into  a  continuance  of  more  than  ninety- 
six  years  tbe  power  to  dispose  of  tbelr  corpo- 
rate powers  and  franchises,  macb  less  the  au- 
thority to  lease  tUem  for  an  Indefinite  period  lo 
olbeis. 

In  the  case  before  us  both  corporations  con- 
tinued loexfst;  Ihey  both  entered  into  contracts 
<>overing  a  period  of  ninety-six  years:  and  If 
the  coDtract  of  lease  be  valid,  one  of  them  ob- 
Utned  thereby  tbe  right  to  tbe  control  and  use 
of  the  property  ano  franchises  of  tbe  other, 
wliich  on  its  part  became  bound  for  tbe  pay- 
ment  of  rent  therefor,  a  supposed  profit  on  the 
capital,  for  tbe  entire  period  of  the  term.  We 
can  see  no  reasoD  why  tbe  powers  conferred 
upon  a  corporation  Koin?  out  of  existence,  and 
dlsolved  by  its  own  act,  Including  the  ri^ht  to 
wind  up  Its  alTairs  and  dispose  ot  its  properly, 
can  be  ueld  toconfernny  such  poweron  a  com- 
pany which  contemplates  an  existence  of  a 
ouMred  years  to  come. 

Nor  does  there  appear  to  be  any  force  In  tbe 
objection  HuX  If  an  Oregon  corporation  caooot 
ISOU.  s. 


luire  the  right  to  take  a  lease  of  a  railroad 

ler  tbe  existing  general  laws,  it  cannot  ao- 
quiie  it  at  all,  the  Legia^toni  being  prohibited 
oy  the  Constitution  from  granting  special  char-  [3S1 
ters  of  Incorporation,  and  therefore.  It  Is  said, 
it  has  no  authority  to  grant  special  privilege* 
'"  a  particular  corporation— a  proposition  w« 

B  not  prepared  to  concede  to  its  fullest  ex> 
tent  But  assuming,  without  deciding,  thst  It 
is  true  that  the  Legislature  cannot  grant  the 
right  to  a  particular  railroad  coni|)nny  to  make 
or  to  take  a  lease  of  the  railroad  of  another 
company,  it  would  be  clearly  within  Its  power 
to  confer  by  general  laws  on  all  railroad  cor- 
porations within  tbe  Stale  tbe  powers  to  make 
and  to  take  lenses,  which  powers  are  claimed 
by  tbe  plalatiif  lo  exist  under  tbe  general  law 
of  Oregon  as  it  now  stands. 

Tbe  reasons  for  holding  that  the  Oregonian 
Company  had  no  power  to  make  a  lease  of  lla 
railroad  are  even  stronger  than  those  for  hold- 
ing that  the  Oregon  Railway  and  Navfgation 
Company  had  no  power  to  take  tbe  lease. 

In  the  first  place,  even  if  a  domestic  railroad 
.  itporatlon  established  under  the  general  laws 
of  Oregon  could  be  construed  as  entitled  to  as- 
sume by  ila  articles  the  power  of  taking  leases 
of  other  railroads  as  incident  to  and  in  connec- 
tion wilh  operating  its  own  road,  it  would  by 
no  means  follow  that  such  a  corporation  could 
assume  the  power  of  leasing  Its  whole  railroad 
for  a  term  of  years  to  another  corporation,  and 
thereby  snhstantinlly  abandon  and  transfer  lis 
whole  corporate  rigbla  and  franchises. 

The  Oregonian  Company  Is  a  foreign  corpo- 
ration, and  the  general  laws  of  Oregon  do  not 
e've  a  foreign  corporation  the  right  to  lease. 
It  only  to  construct  or  acquire  and  operate  a 
railroad  within  the  Stale.  The  only  statute 
relied  on  as  giving  the  power  to  lease  (e.tcept 
those  already  consldereo)  is  the  General  Law  of 
Oregon  of  1878,  Ijaws  of  Oregon,  p.  93,  which 
clearly  does  not  include  or  touch  thst  power. 
The  first  section,  while  It  includes,  among  the 
classes  of  foreign  corporations  therein  panic 
idarly  enumerated,  "any  foreign  incorporation 
Incorporated  for  the  purpose  oiconslructing,  or 
constructing  and  operating,  or  for  the  purpose 
of  or  with  tbe  power  of  acquiring  and  operating, 
any  railway,  significantly  omits  corporaliona 
established  for  the  purpose  of  sellingor  leasing 
their  roads,  instead  of  operatinff  them  them-  XJ"* 
selves;  and  this  section  gives  to  those  classes  of 
foreign  corporations  therein  enumerated  only 
"  the  same  righls,  powers  and  privileges  in  ttw 
eierdse  of  the  rights  of  eminent  domain,  col- 
lection of  tolls,  and  other  prero^lve  frandiisei 
as  are  given  by  tbe  laws  of  this  State  to  cor- 
porations organized  within  tU*  Slate,  for  the 


tbff  second  section,  merely  providing  that  noth- 
ing in  the  Act  contained  shall  be  so  construed 
as  to  give  to  foreign  corporations  any  other  or 
furiber  rights  than  may  be  acqulr^  or  exer- 
cised by  domesttccorporations,  but  only  to  give 
them  the  same  as  domestic  corporations  may 
acquire  or  exercise,  is  evidently  limited  to  tba 
classes,  both  of  foreign  and  domestic  corpora- 
tions, specified  In  tbe  firsl  aeclioo. 

Under  this  statute.  In  short,  foreign  copori- 
tiona  created  for  the  purpoae  of  leasing  get  no 
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power  at  all,  aod  no  foielRn  eoiporat 
anj  poner  lo  *ell  or  lease  tts  road. 

Another  aTeument  relied  upon  b;  coanael 
for  the  defeudaot  tn  error  la  tbat,  wltbtn  tbe 
prlndplea  laid  dovn  in  certalii  casee  od  the 
Hub]cct,  tbe  coDlract  here  Is  m>  far  id  executed 
oaethaC  tbe  plaintiff  In  error  U  eotopped  lo 

PI  lia  TaSait;  and  to  refuse  to  conunoe  Its 
ormsDce.  As  already  stated,  tbe  contract 
was  one  W  wbicb  the  pUlaUil  demised  Its 
load,  prlrdegea  and  frauctilses,  for  a  period  of 
ninety-Biz  years,  from  tbeflrstof  An^si,  1891, 
to  tbe  defendant  wbo  look  poMeeslon  of  It,  and 
used  and  occupied  it.  under  tbe  lease,  until  tbe 
lAth  day  of  Hay,  18S4,  a  period  of  less  than 
three  yean.  It  then  did  what  was  equiT^Vnt 
to  returning  the  property  to  the  plaintiff,  and 
refused  to  oe  further  bound  by  the  contract. 

To  say  that  a  contract  which  nna  for  nlnety- 
>ix  yeara,  and  which  roquires  of  iMth  parUea 
to  It  conMnual  and  actual  opetationa  and  per- 
fonnance  under  It,  becomes  an  executed  coo- 
tract  by  auch  performance  Cor  leas  than  three 
years  of  the  term,  la  carrrliig  the  doctrine  much 
nrther  than  It  baa  ever  oeen  carried,  and  la  do- 
cidedlf  a  misnomer.  This  class  of  casea  la  not 
governed  by  the  doctrine  of  part  performance  in 
a  ault  in  equity  for  specific  performance, 
nor  Is  this  a  suit  for  apedflc  performance. 
This  is  an  action  at  law  to  recover  monev  under 
acontract  which  is  void,  where  tor  nearly  tliree 
yeara  the  partlea  acted  under  It,  but  in  which 
one  of  them  refuses  longer  U>  be  bound  by  lia 
provisions;  and  tbe  anument  now  set  tip  ts 
that  because  the  defen&nt  has  "  '  '  " 
actual  tiae  it  made  of  the  road 
In  the  actual  performance  of  the  contract  be- 
tween the  dates  Juat  given,  it  Is  thereby  bound 
for  more  than  ninety-three  years  lonKer  by  the 
contract  which  was  made  without  lawfu]  en- 
tborl^  by  ita  president  and  board  of  dlrectora. 
We  consider  this  propoaitlon  aa  needing  no 
further  consideration,  except  a  reference  to  the 
discuaaloD  of  the  same  auDject  in  l%>ma»  v. 
Wtd  Jtntu  A.  Ci>  and  Pnmmlminia  Baitroad 
"  f  r.  8t.  Lottii.  A.aiT.B.B.  Oo..    * 
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ready  cited. 


Court,  with  a  direction  to  overrule  the  demur- 
rer, and  to  take  sucb  further  proceedinga  as 
ahall  be  according  to  law,  and  not  inconsistent 
wttb  this  opinion. 

Mr,  OhUfJvtUee  Fnller  was  not  a  member 
td  the  court  when  this  case  was  argued,  and 
took  no  part  in  this  dedalon. 

Mr.  JmtiM  Field,  dissentinz; 

I  am  not  aUa  lo  agree  with  Sie  majori^  of 
the  court  In  tbe  dedsloo  of  this  case.  Itseema 
to  me  clear  that  a  railway  oorporallon  of  Ore- 
gon has  the  right  under  oer  laws  to  lease  Its 
road  to  another  corporation  of  like  character. 
A  fordgn  corporation,  aais  tbe  pl^ntiff  below, 
is  l^  tbe  AM  of  October  91,  1878,  placed  on 
tbe  same  footing  with  a  domestic  corporation, 
upon  complying  with  the  laws  passea  for  the 
regulation  of  such  ocHporatlons  transacting 
burineas  In  tbe  State.  Tmt  Act  declares  that, 
npon  such  compliance,  tbe  foreign  oorporation 
shall  have  "Uie  same  rigfals,  powers  and  priv 
il^es"  as  a  domeattc  oorporation, 
U6 


Beddea,  the  Act  of  October  S9,  1880,  entitled 
'An  Act  to  Grant  the  Oregonlan  Baflway  Com- 

Smy,  Limited,  the  Rli^bt  of  Way  and  Station 
rounds  over  tbe  Bime  lAnds,  and  TcrminnI 
Fadlides  upon  the  Public  Qroonds  at  the  City 


Tallev  "  and  grants  to  it  "  and  lo  Its  assigns  ' 
valuaole  "rights,  prlvilc^,  easements,  and 
property,"  acoompuiied  with  a  proviso  tbat  it 
shall  have  no  power  to  aell,  convey  or  assign 
the  premises  or  rights  granted,  or  any  part  or 
parcel  thereof,  to  any  person  or  corporation, 
''save  only  with,  and  aa  a  part  and  parcel  of, 
and  as  appurtenant  to,  the  raOway  now  built 
and  owned  by  said  company,  and  nowin  proc- 
esaof constructlonbylt."  Astbeoourt  below 
observed,  and  It  seems  to  me  veiy  justiy,  Ibii 
implies  tbat  the  plaintiff  had  the  power  to  as- 
sign Its  roaiL  and  also  tbe  premises  and  ririiia 
thna  mnted  to  It  in  connection  therewith,  but 
~  It  otherwise. 

I  cannot  perceive  what  nubllo  policy  of  the 
State  is  sustained  by  denying  to  a  foreign  cor- 
poration, which  faaa  by  her  permission  con- 
structed a  railway  therein,  tbe  right  lo  lease  its 
road  to  a  domestic  corporation.  It  would 
rather  seem,  if  any  connderations  ol  public 


herowndtisBoa.  When  the  transfer  la  made 
the  State  can  ezeidseover  tbe  road,  its  manage 
meot,  and  the  charges  for  ita  use,  the  same 
authority  which  she  could  have  previously  ei- 
ercised.  And  there  Is  nothing  in  the  articles 
of  asaoclatlon  which  forbids  the  directors  of  the 

Elatntlff  from  making  such  a  traoafer  it  the 
iwB  of  Oregon  permit  It. 


HABRIBON  H.   BALLARD,   Jfpt., 

9. 

ANSON  BBARLS. 
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suit  after  tbe  appeal  taken  to  dib  oaDrt,thk« 
_... .  ., g  to  the  droult  or — ■  — "^ 


IB  to  ^ow  (b«  app^iaa^  defendant  ImIow, 

eatal  bfll  In  the  natore  of * 

tOBunpeadoravoM  tbeqi 


abUI  ot 


to  llto  a  anpidemeatal  U 
review,  ora  nlU  to  bus-" 

(tf  tbe  deoreB.npon  tl 

the  rarenal  o(  the  depree  In  tiie  other  OS 

p!ro.l44.] 
SubmitUdNo^  iS,  ISSS.  DtddtiMnTA  S,  ISSt. 


tbe  TTnlled  States  for  the  Baatem  Di» 
trlct  of  Michigan. 

On  motion  of  the  appellant  for  a  nversal  of 
the  decree  upon  matten  outside  of  tbe  recfvd 
and  shown  to  the  court.  Caum  nmandtd.wiUk 
irutruelitmt. 

Tbe  facia  are  aUtad  tn  tbe  opinion. 

Mr.  Cbftrlea  i.  Hunt  for  appellant,  la 
supportof  motion. 

Mr.  A,  a.  H.  TeraUr»  .for  appelleo.  In 
oppoelUon, 

IMF.h. 


ibyGoogle 


Mr.  JvtUtt  Bmtdl«T'  deUTered  the  oidnlon 
of  the  court: 

Tbe  appeUant  bM  made  a  motton  tnat  the 
decrao  appealed  from  In  thia  caw,  so  far  aa  It 
affecta  the  aald  appellant,  be  nvmed,  and  that 
the  catiM  mar  be  remanded  to  tbe  drcuitocKirt 
vithdirecHaBtodtamlMthebai.  Thtamotkni 
propoaea  that  tbe  decree  be  lerened  wttbont 
anrument<rf  the  cstue,  In  view  of  eztrinatc  facta 
«hlch  aie  made  to  wpear  l^  the  reoorda  of 
tidi  court  and  at  tbe  cavalx  oowt,  and  (17  affl- 
davits.  If  audi  a  oomae  can  be  properly  taken 
In  taj  csM,  we  think  It  would  be  improper  in 
the  present,  ilnce  the  decree  may  be  pertactlj 
correct  and  free  bom  objecttoo  on  the  f acta  of 

"^ pear  upon  the  record,  and 

e  correct,  notwlUuiandlng 


pellant  mar  be  aab^ected  to  great  lojuidce  if 
lite  canae  uiould  fro  to  bearing  on  the  appeal 
Id  the  present  condition  of  the  record ;  and,  aa 
tbey  have  occurred  dnce  the  appeal  waa  taken, 
tliereMcma  to  be  nomode  of  affording  relief  to 
tbe  appellant  except  byarading  tbe  canae  back 
to  tbe  circuit  court  for  the  purpoee  of  allowing 
Biipplemeutai;  procoedlnga  to  be  had  In  that 

The  facta  as  stated  \>j  the  amKllant,  and  not 
dcnk-d  bj  the  appellee,  are  as  follows: 

"On  the  lath  da;  of  July,  1B80,  Anno 
eearls,  the  appellee  In  this  cauae,  filed  In  tbe 
Circuit  Court  of  the  United  Stales  for  tbe  East- 
ern Dittrfci  of  HlchigHD  hia  bDl  of  complaint 
against  Alra  Wordeo  aod  Jobn  S.  Worden,  for 
tJie  infringement  of  a  patent;  and  ancb  pro- 
ceedfaiKS  were  had  In  tbe  cwiae  that  on  tbe  0th 
Aay  of  September,  18BS,  a  decree  was  entered 


John  3.  Worden  Infringed  the  patenL  ant 
•bould  pay  orer  to  the  said  Anaon  SearL 
424.M0.81. 


"Tbat  upon  tbe  entry  of  aald  decne  the  de- 
fendants appealed  the  case  to  this  court  But 
tbe  dcfeodanta,  AWn  Worden  and  John  S. 
Worden.  were  unable  to  give  tbe  oeceetary 
bond  to  operate  as  a  auperaedeaa  bond  upon 
•aid  appeaL 

"On  the  ITth  of  Beptember,  1B88,  the  com- 
plalnnnt  issued  an  execution  on  bis  decree,  and 
placed  It  in  the  hands  of  tlie  mamhai  of  said 
<llstrlct. 

"On  tbe  IStb  day  of  September,  1888,  the 
manbal,  under  tbe  eiecutloo,  levied  upon  cer- 
tain lots  in  tbe  XAtj  of  Tpdlac^  County  of 
Waahtcnaw.and  upon  certain  lands  In  the  Town 
of  Bumpier,  County  of  Wayne,  all  In  the  State 
of  Michigan,  tn  iheBastcrnDbtrict  thereof,  tbe 
nroperty  of  the  said  appellant,  Harrison  H. 
Ualiard;  and  on  Other  londa  In  the  said  CHty  of 
Ypsilaoli,  belonging  to  the  Mid  Alra  Worden 
and  John  B.  Worden,  but  whidi  were 


"Tbat,  on  the  10th  day  of  October,  1888 

said  Anson  Bearit,  In  aid  of  his  execution 
against  the  Wordens,  filed  In  the  said  Circuit 
Court  of  Ibe  United  Stales  of  the  Eoslem  Dis- 
trict of  Hichlmn,  hia  bill  of  complaint  agiJnst 
Harrison  H.  Ballard,  Uary  A.  Andrews,  Hen- 
ry M.  Cunis,  Henry  Van  TuyL  Charles  King. 
Alt*   Worden  and  John  8,  Worden,  tc  — 

ISO  u.  s. 
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Ann  Andrews,  Hkutt  H.  Ourtli,  Henry  Van 
Tuyl  and  Charlea  SLig.  That  such  prooeed- 
Inga  were  had  in  saldiast  menMooed  cauae, 
that  tbe  came  waa  brought  to  a  flnal  bearing, 
and  a  decree  eolered  on  tbe  94tb  day  of  No- 
vember, A.  D.  1884,  In  iriilch  It  waa  decreed 
tbat  the  mortgagea  given  by  the  aald  defend- 
ants AJva  Worden  and  Jobn  8.  Worden  to  ine 
idd  defendanu  Hair  A.  Andrews,  Henrr  H. 
Ourtia,  Heory  Van  Tuyl  and  Charles  King, 
were  Mod  aod  valid  liena  upon  tbe  laodi  men- 
tlonea  therein,  and  that  the  several  conveyanoea 
to  Harriaon  H.  Ballard,  were  fiandnlent  utd 
Ttrfd  as  against  tbe  creditors  of  tbe  aaid  Alva 
Worden  and  John  S.  Wordeo. 

"Tiwreupon  tbe  said  defendant  Harriaon  H. 
Ballardprayed  an  appeal  to  the  Supreme  Gour; 
of  the  united  States  to  reverse  tbe  aaid  decree, 
as  far  aa  It  relaied  to  him. 

"Tbat  the  said  appeal  waa  allowed  and  the 
amount  of  tbe  appral  bond  was  fixed  at  tbe 
sum  of  aa,B0O.  That  tbe  said  bond  waa  duly 
executeo  and  approved  by  one  of  the  Judses  of 
tbe  said  circuit  court,  and  Bled  in  the  oflfce  of 
the  clerk  of  said  drcnft  coort.  That  on  the 
8th  day  of  Ociober.  1880,  the  clerk  of  said  Ci^ 


cult  Court  of  the  l/nlted  Slatea  for  the  E 
DIsLrict  of  Michigan  tranamltied  the  transcript 
of  the  record  in  the  case  ot  Arum  8«arti  v. 
florrftoit  H.  SaOdriM  ol.  to  the  oletk  of  the 
Supreme  Court  of  the  United  States,  and  tbat 
tbe  mM  transcript  waa  flkd  In  the  (dBce  of  tbe 
clerk  of  thia  court  on  the  ISth  day  of  October, 
1880,  and  now  atands  <«  tbe  do^et  for  the 
October  Term,  1888,  as  No.  144. 

"That  since  tbe  appeal  fai  this  caae,  the  ap- 
peal In  the  original  case  of  Atta  Wordn  and 
John  8,  Womn,  App^anli,  v.  Antm  BaarU 
haa  been  heard  In  this  court,  and  a  decree  en 
lered  Ifaereon  m  the  2Tth  of  Harch,  1S87, 
wbeiein  and  whereby  It  waa.  among  other 
things,  ordered,  adlnaged  ana  decreed  that 
tbe  final  decree  of  toe  Hud  drcult  court  in  this 
cause  be,  and  the  same  is  hereby,  reversed  with 
costs,  and  that  the  same  be  remanded  to  tbe 
said  circuit  court  with  a  dlreotloa  to  dismiss 
the  biU  with  coats. 

"That  on  the  8th  day  o<  Augost,  1887,  this 
court  issued  Its  mandate  In  the  add  case  of 
Aloa  WorOm  <(  at,  Appdlanlt.  v.  Aiuim  BaarU 
to  the  said  drcuil  court.  In  which,  among  otSer 
things,  the  s^d  drcmt  Otmrt  of  the  United 
States  for  tbe  Eastern  District  tA  ICchlgan  waa 
directed  to  dismiss  the  bill  with  ooeta; 

"Tbat  aald  mandate  waa  filed  in  the  said  cli^ 
colt  court  on  the  third  day  of  October,  188T. 

"That  on  the  third  day  of  September.  1^  a 
decree  was  entered  in  pursuance  of  said  man- 
date in  tbe  caae  of  Anaon  Btar^  v.  Aim  Wor- 
den and  JcAn  8.  Wordm  (thr  ocMnal  oaae>dls- 
missing  the  trill  of  complaint,  with  coata." 

It  ta  apparent  from  this  statement  that  the 
wbde  bans  and  toandadon  of  tbe  prasrat  suit 
baa  disappeared  by  the  decree  rendered  in  the 
fimner  case  of  Wmbn  r.  BearU,  reported  In 
131  U.  %.  14  [80:  8081.    6"^  »>«*  0<^l  *^ 
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be  tome  mode  of  rolievlna:  a  partjr  In  tach  a 
case.  Tbe  appellee  is  endeaTOriog  to  collect 
tbe  amonut  recoTered  by  a  decree  wblch  baa 
beeo  rerersed,  and  in  a  caae  In  whicb  bis  bill 
bns  beeo  dismlsaed  on  tbe  merits.  The  object 
o[  tbe  present  salt  is  la  aid  the  execution  of 
that  former  decree  by  hafing  decloied  void 
certaiu  conveyances  of  property  by  the  defend- 
ftnla,  which  tbe  ^pellee  ha^  caused  to  be  levied 
on  for  the  sadstaictloii  of  the  decree.  If  the 
former  decree  bad  been  ravened  before  the 
taking  of  the  preseDt  appeal,  tbe  appellant  could 
have  Tnatituled  supplementary  proceedings  in 
the  circuit  court  for  obtaining  tbe  beaeflt  ot 
[5S]  that  reversal.  The  conveyances  sougbt  to  be 
■et  aside  were  good  as  between  tbe  parlies,  and 
only  void  as  to  creditors;  and  as  tbe  appellee, 
by  tbe  reversal  of  Uls  decree,  ceased  to  be  a 
creditor,  bis  bill  to  have  Ibe  oonveyaoces  set 
•aide  bad  no  longer  aov  ground  to  stsnd  on. 
A  Bupplemenlal  proceeaing  of  some  kind,  there- 
fore, would  have  been  tbe  right  of  the  defend- 
ant, tbe  present  sppellsnt.  But  U  the  case  bad 
been  removed  to  this  court  by  appeal  before 
Ibst  decree  of  reversal  was  rendered,  such  m 

Croceeding  wss  out  of  bis  power.  Nor  could 
,  be  taken  in  this  court,  where  the  case  was 
pending  on  appeal,  tor  this  court  cannot  enter- 
tain proceedings  that  require  tbe  exerdae  of 
original  Jurisdiction,  except  in  the  few  cases 
pointed  out  in  tbe  Constitution. 

The  only  course  wbicb  can  be  properly  pm- 
med  b  to  remand  the  cause  to  tbecircuit  court, 
with  instructions  (o  allow  the  appellant  to  fllea 
cupplemeotal  bill,  In  the  nature  of  a  bill  of  re- 
view, or  a  bill  to  suspend  or  avoid  the  opera- 
tion of  tbe  decree,  according  to  the  mode  point 
ed  out  by  Lotd  Redesdale  In  his  work  on  Equity 
Pleading.  He  says,  on  page  [86]:  "But  if  a 
case  were  to  arise  in  which  the  new  matterdis- 
oovered  could  not  be  evidence  of  say  mstterin 
issue  in  tbe  original  cause,  and  yet  clearly 
ilemoDstrated  error  in  tbe  decree,  it  should 
seem  that  It  mlKbt  be  ured  as  ground  for  a  bill 
of  review,  if  reUef  could  not  otherwise  be  ob 
t^ned."  And  on  page  [95]  be  says:  "0.  The 
operation  of  a  decree  signed  and  enrolled  has 
been  suspended  in  special  circumstances,  or 
avoided  by  matter  suDsequent  lo  the  decree, 
npon  a  new  bill  for  that  purpose;"  and  he  < 
givea  an  Instance  occurring  hi  the  time  of 
Charles  IL  Theoe  views  are  adopted  by  Mr. 
Justice  Story  In  bis  work  on  Equity  Pleading, 
(Bee  g§  41B  aad  note,  438).  We  do  not  decide 
«-hnt  precise  form  such  a  proceeding  should  , 
take;  the  appellant  will  beaavlaedby  bla  coun- 
~~'  ~n  this  regard. 


I  TTHmm  Statk. 


Oct.  Tsbm^ 


tbe  inquiry  to  be  made  by  the  court  upon  tte- 
supplemental  proceedings  of  the  appellant;  bat 
we  do  not  see  that  tliey  can  preclude  such  pro- 
ceedinn.  It  is  not  shown  tjiat  the  parcbasers 
have  advanced  any  money  on  the  nitb  c^  the- 


of  the  appellee;  in  either  case,  the  sales  would 
be  liable  to  be  set  aside  on  the  raveraal  of  UK- 
decree.  Should  tbe  circuit  court  deem  Ik 
proper  to  require  that  the  purehaaera  be  made- 
parties  to  the  supplemental  proceeding  the 
facts  of  the  case  could  be  fully  elicited,  and 
right  could  be  done  without  prejudice  to  any 
of  the  parties. 

Our  decisloo  is  (bat  tbe  cause  be  remamkdt^ 
the  circuit  court,  with  lustructioos  toallowtbe 
appellaut,  defendaat  below,  to  Hie  subh  nipple- 
mental  bill  as  he  maybe  advised,  in  the  nMon 
of  a  bill  of  review,  or  for  the  purpose  ot  sus- 
pending or  avoiding  the  deotee,  upon  the  new 
matter  sriaiog  trom  the  reversal  of  the  decree 
in  the  former  case  of  Atucm  SearU  v.  Alta 
Woriten  and  John  Warden,  and  that  sncb  pro- 
ceedinits  be  had  thereon  as  Justice  and  equi^  - 
~ay  require. 

And  liuio  ord»ti. 


HOLLON  PAREBR,  Appt.. 

QEOROE  DACRE8,  sf  oJ. 

(See  S.  a  Beporter^  eA.  IMO.) 

tight  to  redeem  t^ter  mU  undsr  Uterm  of  fin- 
elotart—Ptat^Ke  Aet  of  WaMngton  afars- 
torj/ — {noAet — r^uttti  if  rtti^—tubaaqtitHt 
niritorial  Aet. 


'     ttL_ 


Harshal  of  the  United  Statw  for  the 

District  of  MichlgsnjShowine  that,  on  the  lOth 
day  of  Decemlier,  1B84,  he  sold  tbe  property 
In  dispute,  or  some  part  thereof,  to  certain  per- 
sons, under  tbe  execution  issued  npon  the  de- 
156]  cree  in  tbe  case  of  Anton  SearU  v.  Alw  War- 
denandJohn  IP'ordm[18Fed.Rep.T16]  (wbicb 
was  reversed  by  this  court,  as  before  srated), 
and  that  tbe  parcbasers  would  be  entitled  to  a 
deed  of  said  lands^  and  tbe  sales  would  become 
absolute  at  tbe  expiration  of  fifteen  montba, 
unless  prevloaaly  redeemed  aa  prescribed  by 
Ibe  atatuU  of  Mfcblgan. 

It  Is  poariUe  that  these  sales  m^  complicate 
848 


ilelilor,  or  tii«  s 


permitting  the  Judffmenc 

In  iatereflt,  to  redeem  anf  luu  (staio  bvju  uuitDroA- 

eoutlon  of  judsment  or  forecloaareof  mortvasn. 

[No.  107.] 

Argiud  Jm.  31  and  Feb.  1,  OSB.    Dteidai 

Jfar«A  S,  1889. 


APPEAL  from  a  Judgment  of  the  G  , 
Court  of  tbe  Territory  of  WsahinstMi,  af- 
firming a  judgmedt  of  the  Distriet  Conrt  of 
that  Territory  dismissing,  on  demnknr,  a  suit 
in  equi^  for  the  redemption  of  lands  aold  un- 
der a  decree  of  that  Court  Affirmad. 
Tbe  facu  an  stated  In  the  ajtaAon 


1MC.8. 

),  Google 
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Pahkek  v.  Dacsks. 


JUr.  u  oka  H.  rtiicboll,  for  appellant: 

Tbc  taw  rcsulaiiii{[  therigliloi  redamptloo 
OB  hiIm  under  execution  clearly  appliea  to  sales 
under  torccloaure. 

Ktnt  T.  Laffat,  8  Cal.  SOS;  MeMHIan  v. 
Riehanbt,  9  (aL  865;  Bmer  v.  Eawtiutm,  8 
Oreg.  129. 

WLeii  ODC  StaU  enacta  a  Btatute  of  anotber 
Slate,  it  is  presumed  to  adopt  tbe  construction 
wbicli  that  ulaEute  baa  received  by  a  uolCorm 
aeries  of  ludldal  ezposiiions  Id  uie  courts  of 
the  Stale  from  nhich  It  U  taken. 

CamfiieU  v.  Quinlin.,  4  111.  289;  LiW»  t. 
Am'lA.  S  lU.  4^:  Bigg  t.  Wilton,  18  HI.  IS; 
Draper  t.  Bnurtan,  S3  Wis.  ISO;  SlaU  v. 
Haeoii  Co.  a.  41  Mo.  408. 

Tbls  Bult  vas  not  barred  hj  tbe  Statute  of 
Limllations.  The  limitation  nould  commence 
to  run  at  the  eipiradOD  of  sis  months  from  the 
Ume  of  sale. 

Boone,  Hortg.  g  163  and  notes;  Oark  r.  Beg- 
tnirn,  75  U.  8.  6  WaU.  818  (19;3S4);  Kwwtton 
▼.  IF(»'*er,  13  Win.  264;  Mmendo'/r.  Tauor, 
SS  U.  B.  10  Wheat.  168  {6;  389};  Loeke  t.  Otld- 
Vdl,  91  111,  417;  BoUm  t.  Duff,  48  N.  T.  469; 

Courts  have  unltormlr  held  strongly  tu  favor 
of  tbe  rigbt  tQ  redeem. 

Benrv  r,  Davii,  7  Johns.  Cb.  40;  Oonway  t. 
AUrander.  II  U.  8.  7  Cianch,  218  ffl:  :i21); 
Eblridge  y.  Oi/kipie,  2  Johns,  Cb.  30:  Bigler  t. 
Watt!;-,  81  U.  S.  14  Wall.  297  (30:891);  SAilla- 
btry.  Bobinion,  97  U.  8.  68(24:967};  C^Oiffo. 
i).  A  F.  B.  Cb,  T.  Jfiwffeft,  106  U.  S.  47  (37:47). : 

Meitrt.  a  B.  Upton,  W.  W.  Upton  and  B. 
L.AJ.L.  SharpttHn,  tor  appelleea: 

Tbe  rigbt  of  redemption  was  barred  bjr  the 
(oteclosDre  and  sale  of  tbe  mortgaged  prem- 
ises under  tbe  decree  of  the  district  court. 

a  Jones,  Hortg.  g  1047;  8  Pom.  Eq.  Jur. 
^IV^i ^oddardt.  Pbrhe*,  18Iowa,29fl;.&hini- 
«rT.  BAman,  9  Iowa,  114;  Qmrgan  v.  Orimet, 
SI  Iowa,  180;  WMj_.  Bcm,  48  lU.  4S»;.  Weinar 

87  m.  61S; 

T.  Mirphy.  31  CaL  108. 

If  a  right  to  redemp^oD  of  mortgaged  prem- 
ises after  a  sale  under  a  decree  of  forecioaure 
ezislaln  WaahiDgum  Territory,  It  most  bestat 
alary  and  tbe  atatate  must  be  strictly  complied 
•nilh. 

Herman,  Ezaeutlons,  gS  363-285:  HaOM  t. 
ItanloK,  14  Cal.  M;  GilehrUt  t.  Cfan^twl,  84 
N.  T.  380;  FrccmBD,  Executions,  g  814;  Faopla 
T.  ISuriff  of  Broome,  19  Wend.  87. 


sheriff  on  tbeseooad  day  of  Janmir;,  187S,  i 
public  BuctEoo,  under  a  decree  rendered  in  tbe 
District  Court  of  the  First  Judicial  District  of 
that  Territory,  in  the  case  of  /MspA  itemi'n 
•nlut  fiftMtd  BM,  W.  B.  Itomat,  John  F. 
Jibott,  and  D.  Brouktr.  Tbe  appellees,  who 
itere  tbe  detendanta  below,  were  porchaaera  of 
tbe  sereral  paroela.  Before  tbe  exptiatlOD  of 
■ix  months  from  tbe  oonBnnalios  of  tbe  sole, 
namely,  on  the  IQtk  of  Kovember,  187S,  tbe 
m>pellaiit,  wbo  was  the  plaintiff  below,  tend- 
ered to  the  •heiUf,  In  lawful  money,  the 
ItO  U.S. 


amount  necessary  to  redeem  tbe  entire  prop- 
erty, presenting  to  him  at  tbe  lime  papers  snow- 
log  that  he  bad  given  to  the  defendants,  at 
least  two  days  prior  to  November  10, 1876,  no- 
tice that  he  would  make  such  leader;  a  ceriided 
copy  of  the  above  decree,  with  papers  sbowinz 
llie  amount  due  thereon:  and  a  duly  certified 
copy  of  tbe  deed  from  Shell.  ImnsfelriDgtO  tbo- 
plamiia,  on  December  38,  1874.  all  tbe  prop- 
erty in  controversy.  The  sherilT  refused  to  re- 
ceive the  money,  and  the  amount  wsa  broagbl 
Into  court  at  tbe  commencement  of  this  ao- 
Hon. 

The  plalntlS  bosea  his  right  to  redeem  upon 
certain  sections  of  the  Clrtl  Practice  Act  of 
Washington  Territory,  approved  November  18, 
1873  (Law*  of  Washington,  1673,  p.  M),  rehit- 
ingto  "sales  under  execution,"  by  one  of  which, 
g  »64,  it  Is  declared  that  a  sale  of  real  property, 
when  tbe  estate  Is  lesa  than  a  leasehofd  of  two 
years,  unexpired  term,  shall  be  absolute,  but 
*'in  all  otbcr  cases  such  property  shall  be  sub- 
ject to  redemption  as  bcreinafter  provided  la 
this  chapter.  That  chapter  directs  the  sheriff 
to  deliver  to  tbe  purchaser  a  cerllflcale  of  the 
sale,  and  gives  tbe  right  of  redempUon  to  a 
judgment  debtor  or  his  sacceasor  In  Inteaest, 
In  the  whole  or  In  part  of  the  propetty  separ- 
ately sold,  and  to  a  creditor  having  a  Hen  on 
any  portion  of  the  property,  separately  sadd, 
by  Judgment,  decree,  or  mortip^,  lubaequeDt 
In  time  to  that  for  which  tbiB  property  was 
sold,  g  86S.  Tbe  persous  last  described  are 
designated  by  tbe  statute  redampUonert.  Bj 
another  section  tbe  Judgment  debtor  or  n- 
demplioner  is  permitted  to  redeem  the  property 
within  six  months  from  the  dale  of  tbe  order 
confirming  tbe  sale,  by  paying  the  amount  of 
tbe  purchase,  with  interest  at  the  rate  of  8  per 
cent  per  month  from  the  time  of  sale,  together 
with  any  taxes  paid  by  tbe  purchaser;  and,  if 
the  purchaser  be  also  a  creditor  having  a  Uen 
prior  to  that  of  tbe  redemptioner,  the  amount 
of  such  lien  with  Interest  g  866.  A  succeed- 
ing  section  prescribes  tbe  mode  of  redeeming, 
namely:  "  1.  Tbe  person  seeking  to  redeem 
shall  give  the  purcbaaer  or  redemptioner,  aa 
the  case  may  be,  two  days'  notice  of  his  lo- 
lention  to  apply  to  tbe  sheriff  for  that  purpose; 
at  the  time  specified  in  auch  notice  such  per- 


may  redeem  by  paving  to  tbesberlff  the  sura 
.  ,iiired.  Tbe  sbenflsball  give  the  person  re- 
deeming a  cerilflcate  as  In  the  case  of  sale  on 


execution,  adding  therein  the  sum  paid  on  r» 
demption,  from  whom  redeemed,  and  tbe  date 
thereof.  A  party  eeeklog  to  redeem  shall 
submit  to  the  sheriff  the  evidence  of  bis  right 
thereto,  as  follows;  3.  Proof  that  tbe  notice  re- 
quired by  this  sectlou  has  been  given  to  tho 
Eurchaser  or  redemptioner,  or  waived,  8.  If 
e  be  a  lien  creditor,  a  copy  of  the  docket  of 
the  Judgment  or  decree  under  which  be  claims 
the  rii;bt  to  redeem,  certified  to  tbe  clerk  of  ttw 
court  where  auch  judgment  or  deow  is  docl^ 
eted,  or,  it  be  seeks  to  redeem  npon  mortgage, 
tbe  cernflcate  of  tbe  record  tbereoC  4  Acmnr 
of  any  assignment  necessar?  to  aataMlsh  btt 
daim.  Teriflerl  by  the  afOdavU  «rf  himself  or 
agent  diowing  the  amount  then  actoallr  duo 
on  the  judgment,  decree  or  mortgage.  5.  If 
the  redemptioner  or  purchaser  have  a  lien  mlor' 
to  that  of  the  Uen  credits  seeking  to  redeeok 
9» 


/ 


SupuKiu  CoDHT  OF  THx  Uhitkd  STATsa 


•to  tho  ilieriS  Uielika  evidence  thereof  uid  o(  the 
amount  due  thereon,  or  ihe  nme  ma;  be  dlare- 

In  the  Mine  Ad  !■  a  Mparale  chapCer  re^- 
ImUnc  foredonire  of  monsaeos.  None  of  u» 
pTOTUloDB  of  that  chapter,  lio we ver,  give  the 
rlRht  of  redcmptloD  after  a  sale  under  a  decree 
of  foredoaure.  But  it  la  provided  that  "  The 
payment  o'  the  montage  debt  wiih  tntereat 
and  coals  at  auv  time  belore  sale  eliall  tatlify 


of  ledotnptlon,  appl;  to  Mies  under  decreet 
of  foreclonire.  In  inppoit  of  thia  view  they 
die  dedaloDs  i^  the  Supreme  Court  of  Callfor- 
nla  conBttuing  almllar  Uatutoi;  proviiloa*, 
from  which.  It  i>  cUlmed,  the  Statute  ot  Waah- 
logtoo  Territory  waa  copied.  Kent  v.  Li^aa, 
t  Cal.  503  (ISM):  Barlan  v.  SmitA,  6  CaL  178 
(i8B»;  MeMillan  t.  BtOardi.  0  Oal.  805  {IBSS); 
Onm  v.  Aw(w,  SI  (hJ.  800  aSOS)-  On  the 
other  hand  tt  la  ioristed  Uut  the  Ctvll  Practice 
Act  of  1ST8,  ao  far  as  it  related  to  Mies  under 
sxecution  and  to  mIcs  under  decrees  for  the 
foredoaure  of  moitngee,  was  copied  substan- 
tiallv  from  Iowa  Statulea,  which,  It  la  con- 
tended, did  not  give  the  right  to  redeem  after 
aale  under  a  foreclosure  decree.  Utoddard  v. 
Parbet,  18  Iowa,  296  (1862);  Kramer  v.  fiafr- 
MOA.  9  Iowa.  114  (1869). 

bi  the  view  we  take  of  thli  case  It  U  unneces- 
sary to  ezpresi  an  oplolon  whether  the  pr6vl- 


sloD  rdattoftio  sales  tinder  execution,  properly 
Interpreted,  gave  a  lisht  of  redemption  after 
Bsle  under  a  decree  M  foreclosure.    If  It  did 


not,  the  decree  below  most  be  ^rmed,  for  a 
light  to  redeem,  after  sale,  does  not  exist  unless 
given  bj  statute.  Counsel  for  the  plaintiff 
■peaks  of  a  common-law  right  of  redemption 
after  sale  that  attaches  In  the  absence  of  any 
■tatuloiy  provision  on  the  subtecL  We  are 
not  aware  of  any  such  right  existing  at  com- 
mon law,  or  In  the  ayatem  of  equity  aa  admin- 
istered in  Ihe  courts  of  England  previous  to 
the  organization  of  our  government.  It  is  a 
misiake  to  auppoae  that  the  case  ot  ClarJt  v. 
lUstnm.  76  tr  S.  8  Well.  819  (19: 860],  recog- 
nizea  a  right  of  redemption  after  a  sale  under  a 
foreclosure  decree,  indeiiendently  of  statute^ 
It  la  there  stated  that "  By  the  common  law, 
when  the  condition  of  the  mortgage  was  brok- 
'  en,  the  estate  of  the  mortgagee  became  Inde- 
feasible," and  that  "  equity  Interposed  anil  per- 
mitted the  mortgagor,  within  a  reasonable 
time,  to  redeem  upon  the  payment  of  the 
amount  duo  before  sale:"  also  that,  accoiding 
to  the  settled  practice  In  equity,  wbeo  proceed- 
ings to  foreclose  were  not  rcKulated  by  statnte, 
thu  right  to  redeem  before  ule  Is  Axed  bjr  the 
primary  decree,  and  that  only  In  the  event  of 
final  default  In  paying  the  amount  ascertained 
to  be  due  is  an  absolute  sale  ordered.  The  de- 
cree to  that  caae  was  one  of  strict  foreclosure, 
cutting  off  the  right  td  redemption  before  or 
after  sale.  It  did  not  find  the  amount  due, 
atid  allowed  no  time  prevfoua  to  the  sale 


cases,  bystatulo.  This  right,  when  thus  given, 
Is  a  aubetontiai  oue,  to  be  recognised  even  to 
the  Courts  of  the  United  Sutes  nttlngln  equity, 
because  the  statute  oonsdtntea  a  rule  of  prop- 
erty hi  the  State  that  enacts  IL  BriiuY,  Bart- 
ford  F.  Im.  Cto.  H  U.  a  <S7j;91:8S81;  Oam- 
mock  T.  FariMTt  Lean  A  T.  (6.  100  D.  S.  97, 
S6\M:nil.l\lSi:MdioAV.S^rtAvetltr»JM. 
L.  7ns.  Go.  106  U.  S.  104  [87:180];  OmA.  HM,  £. 
in*.  Oo.^.Outkman.VB  U.a  01, 68  [27:048, 693], 
"  What  Is  Indispensable  In  such  a  detme,"  the 
court  sitid  in  Vlatago,  i>.  A  Fi  B.  Cb.  T.  Faidick. 
100  D.  B.  47.  70[»:  47,  SS],  '•  1^  tbat  then 
should  be  dedaied  the  tact  nature  and  extent 
of  the  default  which  oonstftulea  the  breach  of 
the  condition  of  the  mortCMo,  and  which  }u» 
tided  the  complainant  in  iuDg  hit  bUI  to  fon- 
dose  It,  and  the  amount  doe  on  account  there- 
of, which,  with  any  further  BBinsfubsequeotiy 
accruing  and  having  beoMue  due,  according  to 
the  terms  of  the  securi^,  the  mortgacor  is  r^ 

aulred  to  pay,  within  a  reasonable  time,  to  be 
xed  by  the  court,  and  which.  If  not  paid,  a 
sale  of  the  mortg^ed  i»emiaea  is  directed." 
In  conformity  with  theae  prindplsa  the  Civil 
Practice  Act  of  Washington  Territory  of  1873, 
in  the  chapter  regulating  the  foreclosure  of 
mortgages,  expressly  autborizes  the  mortgagor 
before  tbe  aale  occors  to  Mtlsfy  the  Judgment 
by  paying  the  debt  with  lotereet  and  oosia. 
It  Is  clear  that  the  right  to  redeem  after  Mle^ 
wherever  It  exists,  Is  statutory. 

If  It  be  assumed  that  the  provisions  of  the 
chapter  relating  to  "sales  under  execution" 
and  which.  In  terms,  gave  six  months  afiar 
the  conflrmation  i^  sale  to  redeem,  applies  to 
sales  under  decnea  of  foredoaure,  it  doea  not 
follow  that  the  t^ntiff  Is  entitled  to  reliet 
The  territorial  statute,  like  similar  statutes  in 
the  several  Slates,  evidently  contemplated  that 
a  redemption.  If  desired,  should  be  made  vritbin 
a  fixed,  and  comparatively  short,  period  aft«r 
sale.  In  few,  if  in  any,  of  the  States  is  more 
than  one  year  given.  The  party  seeking  to  n- 
deem  uadar  the  Act  of  1878  was  required  to 
assert  bis  rij^^t  to  do  so  within  six  monthafram 
the  cooflnnatioa  ot  the  sale.  If  he  f^ed  to  do 
so  within  that  time,  the  right  of  the  purchaser 
became  complete;  for  it  is  expressly  declared 
that  "If  no  redemption  be  made  within  aiz 
months  from  the  conflnnatioo  of  the  sale,  the 
purchaser  shall  be  entitled  to  a  conveyaoce 
from  tbe  sheriff."  Sec.  808.  And  the  mort- 
gagor was  not  remedUess  If.  without  his  fault, 
Qiere  was  a  failure  to  redeem  witbin  tbe  time 
prescribed:  for,  by  anotber  section,  it  Is  ex- 
pressly provided  uiat  "  Where  a  sheriff  alwO 
wrongfully  refuse  to  allow  any  person  to  re- 
deem, his  right  thereto  shall  not  be  prejudiced 
thereby,  and  upon  the  submission  «^  the  evi- 
dence and  the  tender  of  the  money  to  tbe  sher- 
iff, as  herein  provided,  he  may  be  required,  by 
order  of  tbe  court  or  judge  thereof  to  allow 
such  redemption. "  Of  this  mode  of  enforcing 
his  right  to  redeem,  the  plaintiff  chose  not  to 
avail  himself.  No  retsoD  is  assigned  why  he 
did  not  do  sa  The  complaint,  upon  Ita  laoe, 
sbows  that  before  the  tender  to  the  sberiit  he 
bad  notice  Uiat  tbe  purchasers  would  ooMeu 
bis  right  to  redeem.  With  knowledge  of  that 
fact,  and  notwithstanding  the  refusal  ot  the 
sheriff  to  accept  hit  tender,  he  made  no  a^iUc*- 
tlon  to  the  court  or  Judfa  thereof  for  on  oidat 


HiiKiMB  V.  CvauuMu  A  Oo. 


nntU  the  InatHadon  of  tbl>  niit  on  the  15th  oi 
Mar,  1884~ft  period  of  IMB1I7  Dioe  yeats— he 
prsfed  tho  aMUiaoce  of  a  court  of  eguU;  for 
the  csDcellatton  ot  tlie  deeds  executed  to  the 
■everal  purcbnwnat  the  •beilfl'i  eale. 

We  sn  of  opinion  that,  coostroing  the  Mat- 
ate  io  aa  to  give  effect  to  the  object  for  wblcfa 
It  waa  eoacted,  a  oourt  of  equity  ahould  refuse 
'  aid  to  a  part;,  aaseiting  unaer  It  a  right  of  re- 
demptlOD,  woo  lua  neglecled,  at  least  without 
sufSrient  cause,  liefore  the  expiradoo  of  dx 
months  from  the  conflrmatioD  of  the  sale,  to 
invoke  tlie  anthority  of  the  proper  court  or 
judge  to  compel  tlw  recognition  of  such  right 
by  the  officer  whose  duty  It  waa,  under  tlie 
statute,  to  accept  a  tender  made  in  confonni^ 
with  law.  If,  as  suscested,  this  remedy  is  cu- 
mulatlre  only,  that  not  ouy  diminishes  the 
right  of  tbe  {AalotUf  to  relief:  for  he  not  only 
n^iected  to  avail  himself  of  Uiis  specific  reme- 
dy, but  failed  to  loToke,  in  due  time^e  gene- 
_.  — ..._.._  _. . ..  _„.^    ipjjj  ^^ — 


lal  aatbotlty  of  a  court  of  equity. 
. .__ ._  .1.  jtj(n(^jj| 

i( 
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.  ^ 

a  to  Invo 

124  n.  &.188,  187  [81:890, 


prelatlon  we  giro  to  the  statnle  ia  Bumiorted  by 

.1 ,_......    .._i  Bofequityum- 

idepeodenU]    '         "'  "  " 
dona,  of  1 
unreaaonably  delay  to  IpToke  their  aid. 


,  indple  upon    _       .    , 

formly  proceed,  IndepeDdeDtlT  ot  any  Statute 
of  Limitationa,  of  retusing  rwef  to  thoee  who 
unreasonably  dday  to  IpToke  their  aid.    I^eA- 


To  STold  misapprebenslon,  it  Is  propato  ob- 
serve that  what  we  have  said  has  leference 
only  to  casee  arislDg  under  the  Oivil  Practice 
Act  of  1B7S.  The  present  case  Is  unaffected  by 
tbe  Act  of  the  Territorial  L^telature,  approved 
February  8,  I88fl,  permlttug  the  Judgment 
debtor,  or  bis  successor  In  tntoest,  to  redeem 
any  real  estate  sold  under  executioo  of  judg- 
ment or  foreclosure  of  mortgage,  at  any  time 
within  ooe  year  from  the  date  ot  sate,  t?  pay- 
log  tbe  amount  of  the  purchase  dmo^,  with 
Interest  at  tbe  rate  ot  1  per  centum  per  month 
thereon  bom  the  dale  of  sale,  together  with 
tbe  amo>aiit  ot  acy  taxes  the  purchaser  may 
tiave  paid. 

Tin  iterei  is  nfflrvttA 


A.  OnSDlANO  A  COUFANT,  a  Oommer- 
elal  Firm,  Composed  of  Asoelo  Cubduiio 
and  Chules  P.  Aixun. 

(See  a.  a  BepoTter^  «d.  IMU 

IhOte*  on  importt—orangtt—iaeffal  tKKtUm. 

L  Under  seotloD  T  of  the  Act  ot  Uarob  8.  MB, 
ohap.  Ul,n  Stat,  at  L.  18B,  sa.  tbe  valoe  of  the 
-obaimaspeoiSed  In  seoUoa*  mtr.aUB.  Bevlaed  Stat- 
Dtea,  uieludlnff  tbe  value  ot  tbe  boxes  used  In  tbe 
toansportsUon  otaoodR  Imported  from  otberooun- 
ti1aB.ls  to  be  racIudM  from  Ibe  esttmate  of  tbe 
•luouDt  of  dntles  enlleotlble  upon  sucb  (oods. 

i.  Ibe  dntles  parable  upon  onmses.  Imported. 
«T«  to  be  asoertaiaed  witb  ralereDM  oulj  M  tbelr 
true  and  aetuml  market  valne. 

8.  Tbo  question  wbettaer  tbe  ooHeotor  acted 
wItbJn  tbe  power  oonferred  upon  bim  byeiatute 
when  be  TGOOlred  the  Inipnrten  to  pv  duties,  not 
oolr  upon  tbe  aolual  market  value  of  the  roods, 
but  upon  nn  additional  value  equftltn  tbe  value  Of 
the  cases  ooverlDB  tbe  goods.  Is  distlnot  from  an; 
KO  U.  S.  U.  B.,  Book  83.  I 


I  to  fraud  In  tbe  appralsamenk  and  mar 
37  tbe  Importer  man  action  atuw  for  the 

,  .ridutteaillecaJlvaiBctedfiomMm. 

[NoriTS.] 

Arttuajan.ai,ias.     DttiidtdMar<A5.I8S9. 

Pr  EBRORto  the  Circuit  Ooortof  the  United 
Btatee  for  the  Eastern  District  of  Louisiana, 
to  review  a  Judgment  in  favor  of  plaintiff  in  ao 
action  for  tbe  recovery  of  duties  illegally  ex- 
acted.   Affirmed.  -^ 

The  facts  are  stated  in  the  opinion.  -^ 

Jfr.  Wm.  A.  Haury,  AmM.  Att^O^a., 
forplalntiff  In  error: 

Eraud  apart,  the  appraisement  Is  condnalve. 

mitm  V.  Mmitt,  no  U.  B.  97  (28: 8" 


.  --  A  Bpring  Go.  V.  Bpaulding,  l\t 
U.S.  5^7  (3$:  729). 

Substantial  compliance  witb  tbe  law  (R.  a 
g  2880)  U  aU  that  fa  neoeesarv. 

(kibermann  v.  MarHtt,  1S8  U.  S.  8S7  (81: 


Mr.  JutHoi  Harlan  delivered  the  optni.io 
of  the  court: 

This  li  an  acdon  for  the  recovery  of  the  sum 
of  (1,400.07,  with  interest,  bdng  the  amount 
of  certsin  duties  which,  it  is  alleged,  were 
fllegally  exacted  from  the  defendants  in  error. 
The  case  was  tried  by  the  court  pursaant  to  a 
stipulation  between  toe  parties  waiving  tbe  to- 
tenrentlon  of  a  jury. 

The  court  found  "the  issues  of  fact  raised  b< 


"^ 


.  therefore,  that  tJ 
alleged  by  the  plainilffs  in  their  pleadings. 

It  is  alleged  In  the  petltloD  and  amended  peti- 
tion that  the  plalntins  were  importers  of  and 
dealers  in  foreign  fruits  at  New  Orleans;  that, 
io  December,  1888,  and  January,  1684,  ihcy 
imported  several  cargoes  of  Valencia  oranges 
tbe   steamships  Pontiac,  Norfolk,  North 


.W.9M  pesetas,  makins  the  total  invoice 
I  of  fruit  and  charges  ^,800  pesetas;  that 
i]it  as  it  srrived  was  duly  entered  In  the 


UO.MOjp< 

ihelroltat 

Customs  Department  at  New  Orleans,  the  fruit 
at  its  true  invoice  value,  which  was  Its  true 
markst  value  at  the  date  of  the  reapectiva 
importations,  and  the  diargea  at  their  true  in- 
voice value;  that,  neverlhelees,  the  collector, 
without  pretending  that  there  was  any  mistake 
or  fraudln  the  Invoice  value  of  the  fruit,  caused 
an  appraisement  ot  each  Importation  to  be 
made,  despite  the  protest  and  remonatrance  <rf 
pediloaers.  and  thereby  iDcreased  the  Invoice 
value  ot  the  fruit,  and  reduced  the  Invoice 
value  of  the  charg<ea!n  e*cb,tncieariog  the  value 
of  the  fruit  by  Just  so  many  pesetas  as  tlie  In- 
voice value  of  the  charges  was  reduced,  and 
making  a  total  Increaae  of  80,271.18  pesetas  in 
the  value  of  the  fralt,  equal  10  t7,000.S8  in 
American  coin,  upon  which  petitioDers  were 
obliged  to  pay  20  per  cent  du^,  or  $1,400,07: 
that  as  soofl  as  the  Uqoidatioos  of  each  and  all 
i  t(61 


SOTKKIIB  COVBT  OV  TSB  UnXaD  STATlfc 


of  the  enbrles  nere  nude  by  the  Ciutonu  De- 
jtuUaeot,  and  wtthin  thirty  dm  thereafter, 
the  petittonen  appealed  from  toe  dedilon  of 
the  collector  to  the  BeoretaiT  of  the  Trea»urTi 
that  the  Secretu]',  on  the  I8th  of  Febniarr.lSSB, 
decided  that  tt  appeared  that  the  "fruit  in  quea- 
Uon  was  InTCrfced  at  a  value  which  properlv  np- 
resented  Its  market  value,  bnt  that  the  value  of 
tbe  boxes,  packing,  etc,  waa  eiceadve,  and 


ir  of  the  cbirgea  thereon,  and  ao  admitted: 
□one  of  the  orangee,  nor  any  tamples  thereof, 
were  mibmilted  to  oi  examined  bj  tbe  mer- 
chant aspraieets,  which  facts  were  epedflcally 
■el  forth  tn  plainlifis'  prolest,  filed  with  the 
collector,  against  tbe  appialaement;  and  that 
oil  the  anbeequent  appraisements  of  ablpmenta, 
other  than  tiw  shipment  by  The  Pooiiar, 


The  effect  of  iectfon  7of  tbe  ActofUarcbS, 
1888,  c.  lai.  SS  BtaL  at  L.  488,  028,  was  to  ex- 
clude from  the  eatlmate  of  the  amount  of  duties 
coUecdble  upon  goods  Imported  from  other 
countries.the  nine  of  tbe  "chargee"  spedfled  In 
sections  2907  and  2908of  the  Revised  Statutes, 
Including  ttie  value  of  tbe  usual  and  necessary 
Mcks,cn(«a.  hose*,  or  covering  of  any  kind,  not 
composed  of  materials  or  made  in  any  form  de- 
signed to  evade  duties  thereon,  but  used  in  ths 
bona  JUt  transportation  of  such  goods  to  His 
Dnf  ted  Statea.  The  duties,  therefore,  for  which 
tbe  plainlifb  were  liable  in  respect  (o  tbe  oranges 
they  imported, were  to  be  ascsrtalned  with  refer 
ence  only  to  their  true  and  actual  market  value. 
Oba-^erv.  Aihrtwn.  110  U.  6.  498,  909,  SIO 
[39:708, 7091.  That  the  collector  made  a  redoo- 
tloD  of  tbe  mvidce  value  of  the  charges  is  of  no 
consequence,  because  luch  chaTgea  were  not 
dutiable  items.  Be  did  what  the  law  did  not 
autborice  him  to  do,  namely:  tncreased  the 
ductable  value  of  the  oranges,  althou^  they 
were  iovolced  and  entered  at  tbdr  true  market 
value.  The  additional  duties  exacted  from  tbe 
plaintiffs  on  this  Increased  value  amounted  to 
tbe   nun  for  which  Ibe  Judgment  was'  ren- 

It  Isindsted,  however,  that  this  question  can- 
not arise  upon  the  present  writ  of  error.  Tbe 
only  Un  of  exceptions  taken  in  tbe  case  states, 
"that  on  tbe  trial  of  (be  cause  the  plahiUlb 
offered  ertdeoce  tending  to  show  that  the  value 
fixed  oa  eoods  imported  by  them  was  ezces- 


riva,  and  that  the  appraisement  of  s^  goods 
was  oioneous:  to  tbe  reception  of  which  evi- 
dencs   defendant   objected,   on   tbe    ground 


the  court,  and  said  svidenoe  reoetved,  to  wlL 
ongroimd,  becaQae,In  Ibeo^nlonof  uecooit. 
h  Is  not  neceesaij  to  sUcne  fnod." 
The  contentlan  of  ths  Qovemmeiit  Is  that  as 


"Oonndsriog 

uiQ  juitm  VI  ^AHiKii:va  m  CBUtvuBulDg  S  SyStSm, 

sod  giving  force  to  all  tbe  sections.  Its |d^  and 
ohvloiis  meaning  is  that  tbe  appraisement  of  the 
customs  ofllcera  shall  be  fiiuU ;  but  all  other  ques- 
tions relatlnc  to  the  rale  and  amount  of  dalles 
may,  after  the  Importer  has  taken  the  prescrib- 
ed steps,  be  reviewed  la  an  action  at  law  to  re- 
cover duties  unlawfully  exacted."  ^^ealn; 
"Tbe  valuation  made  by  the  customs  officers 
was  not  open  to  quesHoD  In  an  action  at  law  as 
long  as  the  officers  acted  without  fraud  and 
wlthlD  ths  power  conferred  on  them  t^  tbe 
statute."  In  the  case  before  ns  there  Is  no  im- 
peachment  of  the  appraisement,  so  tsr  as  it 
statea  the  value  of  tbe  chargea  or  the  value  of 
the  goods,  as  increased  by  the  amount  of  the 
reduction  made  from  the  value  of  the  charges. 
The  onlv  tnquliy  Is  whether  the  collsctw  acted 
within  the  power  conferred  upon  him  by  stat- 
ute when  tie  required  the  importers  to  pay 
duties,  not  only  upon  the  actual  market  value 
of  the  goods,  but  upon  such  additional  value  as 
was  equal  to  tbe  reduction  made  from  tbe 
value  of  the  cases  covering  the  goods.  These 
are  queetious  of  law  simply,  tnvomog  tbe  power 
of  the  collector  under  the  atatnls.  They  ar« 
enUiely  apart  from  any  fnquliy  as  to  fraud  tn 
aroraisemeot,  orastothevalosssstforthin  it, 
and  mqr  be  raised  by  the  Imports  In  an  action 
at  law,  when  hs  has  taken  sodi  steps  as  entitle 
..._  .-  L_. ..  .__  .._ _  ^  jmj^ 

mltog  is 
,  omslsteat  with  tbe  dodsfan  In  mUorn 
T.Jftrrttt. 
Judgnunimfitmid. 


DlcoaUy  < 
enlorelyDi 


DKITBD  8TA.T38,Appt., 

«. 
HALBONB  7.   WATSOK 
(Bee  B.  O.  Beportseli  ed.  BMU 
tutgnilif  pof  to  armr  t^gbm: 

<tf  tbs  servloe  of  a  oadet  in  the  mtteiT 
'  West  Point  Is  to  bo  Mnidad  as  part  of 
un  HUH  OB  aecved  In  the  anii7,  wiQiln  tba  DMaolns 
Of  tbe  AM  ot  July  t,  U88a  and  aboBM  be  oountsd.  1b 
oompntluhls  loo|irrt^ paj Dndar  that  >'^  "■* 
heiseoltdM  to  reoelve  so  mnab  of  the 
tbereon  tbna  oompoted  as  Is  ■('  '~ 
BtatuW  of  Ilmlta  Bml 

rao.869.] 
<.4,li88.D»eatd 


d  by  ths 


aiAmtlttiJKt.4,Ii 


OUIns,  to  tavor  of  olalmant  for  tongsTlty 
p«^    AJItnud. 

The  facts  are  stated  In  the  (nrfnion. 

JUnn.  A.  H.  GM-Und^  Mf-Om.,  &,  A. 
Howard.  Atii*t.Ai^hO«n.,iaia F.  P.  Smtta, 
JmM.  A^..  for  the  Unhed  SlaMs,  npeOnnt 

JfMtn.  a.  B.  Ward w  and  W.  V;  ir»v> 
d«a  f mr  q)pellea. 

Mr.  JvUetlMmMv  delivered  Oa  opUos  <t 
thsoourt: 
On  the  Stth  of  Pthnmij,  1888^  tbe  ^ipdc^ 
UO  C.S. 


1868. 


UKmcD  Statu  y.  Wxrtox. 


HklboceF.  WaUOD,  died  bU  petl^o  In  the' 
Court  of  ClaiHU,  in  inbetance,  as  follows: 

Clamant  entered  the  Uniled  Sta.Ua  Hflllarj 
AcadeniyMttadet,Jal7l,  1856;  wu  appointed 
mMcondlieutenut  of  cavtliy.  May  e,  18S1; 
flrat  Ueutenant  of  utilleiy,  Har  14,  1861; 
CAptaln,  Harcb  9,  1866;  retired  nom  active 
•errice  for  loss  of  hia  right  \eg  from  wound  re- 
cdved  In  line  of  duty.  September  18. 1863.  la 
Gomputlnff  his  seirice  for  loDgentj  pay  lie 
cUUna  to  be  entitled  tocouut  his  time  aa  a  cadet 
tinder  the  Acu  of  JuW  6,  1888,  S  Stat,  at  L. 
SH;  March  8,  1867,  S  9,  U  Stat  at  L.  423; 
Jnly  15, 1870,  R  a  1863.  By  so  crediting  hia 
•errice,  claltnant  alleges  there  b  due  bim  up 
to  the  time  of  filing  his  petition  the  sum  ot 
«2,ail.l0. 

Tolbia  petition  tbetJnlted  StateiflledaRen- 
oral  demurrer,  which  was  sustained  as  to  that 
pan  of  the  claim  accruing  dx  years  before  the 
filing  of  the  petition,  and  overruled  aa  to  the  rest 
of  IL  wilbout  prejudice.    The  court  thereupon 


The  groond  apoo  which  this  judgment  rests 
li,  that  the  time  of  the  aarrlce  of  claimant  aa  a 
cadet  hi  the  mUtaiy  Academv  at  Weat  Point 
Is  to  be  regarded  aa  a  part  of  tbe  time  be  aerred 
lo  the  atiDT  wtthln  .the  meaning  of  the  Act  of 
JnlT  5, 1638,  and  should  be  counted  In  com- 
pnUnghia  longevity  pay  under  thst  Act;  and 
that  be  la  enUUed  to  recdva  lo  much  of  ttie 
amount  thereon  thus  compated  asia  not  barred 
tiy  the  Statute  of  Limitations. 

The  provision*  of  the  Acta  of  Congren,  re- 
lied npon  as  the  foundation  of  tbedaui  of  Uie 
appellee,  are  as  follows: 

Sec.  IB,  Act  ot  July  5,  1888: 

"Every  comndssloiied  otBcer  of  the  line  or 
staff,  eicIuBlve  of  geseral  otBcera,  shall  be 
entitled  to  receive  one  additional  ratioQ  per 
diem  for  every  Ave  years  be  may  have  served 
or  shall  aerre  in  tbe  army  of  the  United  States: 
Prvetdedj  That  In  certain  cases  where  officers 
are  entitled  to  and  recetve  doable  rations,  the 
additional  one  allowed  in  this  section  shall  not 
be  included  In  the  nnmber  to  be  doubled." 

Sec  «,  Aa  of  Haroh  8. 1867: 

"That  section  IS  of  the  'Act  to  hicrease  tbe 
preaent  military  establiahinent  ot  the  United 
Statea,  and  for  other  purposea,'  approved  July 
H,  1888,  be  amended  so  that  general  oMcen 
shall  not  hereafter  be  eicludM  from  receiv- 
ing the  additional  ration  tot  every  Ave  yeaia* 


for  eve^  live  years'  servloe  aa  (deem  in  active 

service.* 

Act  of  Jtdy  16, 1870,  now  8 1968.  Bev.  Stat.; 

"There  ahall  be  allowed  and  paid  to  each  com- 

-'--'---d  officer  below  the  tank  ot  brlga"- 


Tbal  cadets  at  West  Point  were  always  part 
of  the 'army,  and  that  aervice  aa  a  cadet  waa 
always  actnal  aervice  In  the  army,  has  been 
aettied  by  the  decisions  of  this  court  In  the  caae 
at  United  Statu  v.  Morton,  119  U.  B.  1  [S8: 


618],  In  which  •  queatloo  almost  Identical  with 
the  one  now  before  ua  was  presented  for  con- 
atderatioo.  bi  thatcase,  Morton,  theolalmant, 
bad  eolered  tbe  United  States  Mllitaiy  Acad- 
emy at  West  Point  aa  a  cadet,  July  1, 1865,  bad 
graduated  therefrom  June  19,  1809,  and  had 
served  In  tbe  army  as  a  commlaaloned  officer 
from  that  dale  uutU  March  81, 1N88.    In  corn- 


been  a  cadet  at  West  Point  oa  part  of  hb  time 
of  service  in  tbe  army;  and  be  accordingly 
brought  suit  in  the  Court  of  Claims  under  tbe 
Acts  ot  February  24,  1881,  and  June  80,  1882, 
31  Stat  at  L.  848,  and  22  Slat  at  L.  118,  re- 
spectively. These  Acta,  among  other  thinea, 
Erovided  that  "Additional  pay  to  officers  for 
!Dgth  of  service,  to  be  paid  with  their  current 
monthly  pay,  and  the  actual  time  of  service  in 
the  army  or  navy,  or  both,  shall  be  allowed  all 
officers  In  computJDK  their  pay."  Tbe  Court 
of  Claims  lendered  judgment  In  favor  of  the 
claimant,  wblch,  on  an  appeal  prosecuted  on 
behalf  of  the  United  States,  was  affirmed  by 
this  court  In  the  opinion  of  the  eourt  it  was 
stated  that  "The  only  question  for  decision  is 
whether  the  lime  of  service  aa  a  cadet  b  to  be 
r^arded  as  'actual  tlmeof  service  in  the  army.' " 
The  court,  after  an  elaborate  examination  and 
discusdon  of  the  laws  bearing  thereon  and  hav- 
ing relation  thereto,  answered  that  question  in 
the  afflrmaUve,  and  said; 


part  ot  tbe  army  of  tbe  United  Stales),  t 
well  as  afterwards,  the  corps  of  cadets  of  the 
Military  Academy  was  a  part  of  the  army 
ot  the  United  Statea,  and  a  person  aerving  as 
a  cadet  was  serving  In  the  army.    .  .  .  The 

Sractical  construction  of  the  requirement  of  the 
.ct  ot  1888,  that  the  cadet  should  engage  to 
serve  for  elgbt  years,  shown  bv  the  fact  that 
the  fomi  of  the  engagement  In  this  case  was  to 
'serve  in  the  army  of  the  United  State*  for 


treated  the  plaintiff  as  serving  In  tbe  anny. 
The  service  (or  which  be  engaged  began  on  the 
1st  of  July,  1805,  and  tbe  eight  years  ran  from 
that  time.  That  being  bis  status,  the  Acta  of 
1881  and  1882,  In  speanng  of  'actual  time  ot 
service  in  the  army,'  cover  tbe  time  of  hia 
aervice  aa  a  cadet  .  .  .  Under  the  statutes  In- 
volved Id  the  present  case,  a  cadet  at  West 
Point  is  serving  In  the  armj  a*  fully  as  an  offi- 
cer retired  from  active  sernce  Is  serving  In  the 
army,  under  tbe  statutes  which  apply  lo  Itlm, 
so  tar  as  the  quesUon  of  longevl^  pay  Is  con- 
oemod.'* 

More  direct  and  emphatic  language  could 
not  be  naed  to  support  the  contention  of  the 
cUmaot  In  tbla  case.  The  words  "actual 
time  of  service  In  the  army,"  as  used  Id  tbe  Act 
(rf  February  94, 1881,  are  not  m(H«  ezpresdve 
of  cadet  service  at  West  Fobit,  than  are  tne 
words  "for  every  Ave  years  be  may  have  served 
or  shall  serve  in  tbe  army  ot  tlwUalled  States," 
aa  used  In  tbe  Actot  J  "  * 
mean  the  same  Und  o  .  _.  ._ 

.  the  opinion  that  such  aervice  aboold  be  re^ 
8M' 


BvraxHM  Oocxr  aw  tbb  Uinnn>  States. 


ooei  tn  compatlDg  loDKevi^pay  prior,  u  well  I 

BS  HnbMqaeQt,  to  tbe  Aijt  ofrebraazj  34, 1881. : 

We  also  concur  with  the  Court  of  Clalnu, 

that  Id  this  case  there  can  be  no  recoverr  for 


the  Blatute  of  Llmitalioiu  took  effect.  R.  S. 
^  lOSg.  The  claim  aued  on  la  raUd  at  to  that 
port  of  It  wblcli  accrued  after  that  date. 

Claimt  it  nfflniud. 


THE  ARKANSAS  VALLBT  LAND  AND 
CATTLE  COMPANY  (Umlted).  iW- 
to  Srr., 

«. 
JEREMIAH  J.  UAHN. 

(See  8.  a  BvortM^  •A4»-nj 


and  effect  of—fraiMt^  or  r^yuing 
tuit  rmeaaiU— tale  of  pT<r^»kft~rttatning  pot- 
tetiion — inereate  of^tatttto  amtnuti* — 4amaBt» 
for  eouMniMt. 

1.  Tbe«xaoll(iii,a8BaoadlllonotTBfDiliisaiiew 
trial,  that  the  plalDdlT  thouU  i«mlt  a  portloi)  of 
tbe  amount  awatded  br  the  Tetdlot.  la  a  mattar 
wlthta  thB  dtacTstloD  of  tbe  oonrL. 

3,  TomiulreapinlatlS  to  mbnltto  anew  trial, 
tmlea  be  ronlta  a  part  of  tbe  recdlot,  does  not  de- 
prive tbe  defendant  Of  anr  rlgbt,  or  slTe  him  any 
oauae  for  oombtalnt.  NotwUbatandlnff  anoh  m- ' 
mladon,  ttli  ttiu  open  to  blm  to  abow.  In  tbe  oourt 
wbM>  Med  tbe  oase,  that  tbe  plaintiff  was  not  en- 
titled to  any  luco.  and  to  Inslsc  that  miob  emne  of 
law  were  oommlttedu  entitled  him  to  have  a  new 
brlal  of  the  whole  caaa. 

3.  Tbia  oourt  la  not  anthorlied  to  aamiinch  from 
(be  mere  fact  that  a  large  sum  woe  remitted,  that 
the  oourt  below  believed  tlist  the  Jur;  wei«  g^)v- 
•rned  by  prejudloe,  or  wUUuUr  alsreKanled  the 


,  jr  nfuatns  n  new  trial  In  a  <^r. 

enlt  Oourt  of  tbe  United  Statea  ta  not  aubjeot  to 
review  br  tlila  oourt. 

S.  Tbe  retention  of  poaeesliin  of  urupertj  br 
the  aellera  untO,  and  aa  aeourltr  for,  the  parment 
of  tbeprloe.lanot  IneonsHtent  with  an  aotnal  tola 
to  wUoh  tttln  paned  to  the  buyer. 

A  In  an  •eUMi  (or  oonvetslon  of  catUa,  Qie 
tfalntllr,  If  entitled  to  anrthlns,  b  entitled  to  tbe 
value  of  the  ao''''a'i  with  their  Inoreaae  up  to  (he 
tlina  id  Ibe  demand  made,  not  to  the  commenoa- 
meotof theauib  IhebroodotaUtameBnldomea- 


T.  In  aall<ma  for  oonveralon  of  domeotlo  ""'"■'r 
Intanded  for  wie'and  ooneumptloii,  the  plaintiff  la 
allowed  damagea  equal  to  tbe  value  of  the  proper^ 

-.^.  u 1  — rereion,with  lntereat,a«  the  ea- 

e,  from  that  data. 

[No.  147.] 

Argvtd  Jan.  4,  7,  JS89.  Dteided  ManA  5, 1SS9. 

Fr  ERROR  to  tbe  Circuit  Court  of  tbe  United 
States  for  the  DiBErict  ot  Colorado,  to  review 
a  Judgment  for  plaintiff  in  an  aclioa  for  duD- 
agea  for  tbe  coQversioa  of  cattle.    Affirmed. 

Tbe  facts  are  slated  to  tbe  opinion. 

Jlemrt.  Wm.  A.  VIa,uty  and  Hag'b  But- 
ler, for  plaintiff  in  ctior: 

Taking  [loasession  iu  denial  of  the  owner's 
ri^bt  is  acourersion. 

Coolej,  Torts,  4B1. 

IF  tbe  value  of  tbe  cattle  was  subsrquenOy 
enhanced  b;  tbe  care,  attention,  foresight  and 
8j4 


plaintiff  could  n' 

riTote  to  Cooler,  Torti,  4S8;  Wituluiter  * 
Oraig,  88  Mich.  205. 

The  char] ' 

questions  o 

BbdifM  T.  Satton,  100  U.  S.  406  (37:  !«)). 

The  verdict  was  excessive. 

T^omtu  T,  WoTnaek,  18  Tex.  SBSi  SvM  r. 


90  Di.  ■; .. 

Compensatory  damager  were  all  Um  jazy 
were  juatifled  in  awarding  under  the  evidmce. 

Sampeon  v.  8mM,  16  Mass.  807;  Oogbtj. 
Toffin,  4  Mass.  1;  Baylit  v.  Traveleri  lae.  Co. 
TA  U.  8.  8£0  (38:  MJS);  B^rddl  t.  Denig,  02 


OaOo.f.  Fan  JRfan,  107  U.  S.  834 
(S7;  828). 

Fl^ntifl  could  have  nuJotAloed  replevin  nol 
<m\r  for  the  original  stock  in  tlie  poaseasion  of 
defendant,  but  aiso  for  thelf  Increase. 

BoOet  WooianrWare  Co.  v.  V.  S.  100  0.  S. 
48iS  (37:  381). 

In  tnspasa  and  trover  nothing  short  of  jodg' 
ment  satlsfleil  paasea  title  to  the  propertj. 

iooflfoy  V.  Mitrraj,,  70  U.  8.  8  WalL  1  (18: 
129). 

The  ownerahlp  of  the  increase  of  antmnTj 
follows  that  of  the  dam. 

Jordan  v.  T^onuu,  81  Ulss.  G^-S;  BucU^ 
V,  Buddeg,  12  Nev.  480-89;  Baker  v.  VAMbr, 
8  Wend.  50S.  24  Am.  D«c  78-80. 

Tbe  full  value  of  proper^  at  convefaloD  vrith 
Interest  tbereon  is  the  meaaurs  of  damagea  In 

Cocder,  Torta,  407,  note  1;  Sutherland,  Dam. 
178-4;  Mote  to  Wo^  v.  Oarter,  11  Am.  Dec 
S38,  7  N.  J.  L.  85;  Mote  to  Bak»  t.  Wh«iUT, 
24  Am.  Dec.  71,  72,  8  Wend.  SOS. 

The  practice  of  remitting  a  part  of  a  Judg- 
ment t^  the  appellate  court,  where  the  exceaa 
can  be  atcert^ned  from  the  record,  has  heen 
recognized  b;  this  court. 

Bank  «*  S».  V.  AMes,  27  U.  a  2  Pet.  887. 

And  tbls  practice  veiy  genemU;  prevails  in 
the  appellate  coorta  of  the  several  Btatee. 

1  Sutherland,  Dam.  811-810. 

Mr.  JmUm  "nr'n-  delivered  the  opinion 
of  Ihe  oourt:  (.' 

This  is  an  acdon  for  tbe  recovery  of  dam- 
ages for  the  alleged  unlawful  conversion  bv  the 
defendant,  the  Arkansas  Valley  Land  and  Cattle 
Company  (limited),  to  its  own  use,  of  certain 
cattle.  Tbe  complaint,  which  ia  framed  In 
conformity  with  tlie  local  law,  containa  thiee 
distinct  causes  of  action. 

The  first  count  claims  aeveD^-OM  tbonsand 
dollars  indamagea  for  the  unlawful  converaloa, 
at  the  County  S  Weld,  Colorsdo,  of  fourteen 
hundred  and  fifty-two  head  of  Oregon  catl'ip. 
all  branded  on  tbe  right  side  or  lola  with  what 
is  commonly  known  aa  the  bar  brand,  and  of 
.  which  seven  hundred  and  frr^-two  wen 
180  U.S. 
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S»-» 


(teen,  >I)wcd  to  be  of  tbe  Ttlne  of  forty-Four 
thousand  oVe  bundnd  and  twen^  doUara,  and 
WTen  IiuDdred  cona,  aUeMd  to  be  of  Uie  ral- 
ae  of  tweotj-one  tbouBaod  dollar*. 

Tbe  second  count  claima  dgbty  tbooaaud 
dollara  in  damages  for  tbe  conTerdoD  by  tbe 
defendant  of  one  thousand  and  thirty-slz  Ore- 
goa  ateen,  alleged  to  be  of  tbe  valae  of  dity- 
two  thotiaand  dollata,  and  marked,  anions 
other  braod*.  with  tbe  letter  "T"on  the  left 
■Ide,  which  cattle  R.  T.  Eellj,  A.  1.  Gilleaple, 
T.  E.  OUlea^  Lonla  J.  QUleBpte,  J.  F.  Quhb- 
pi&  and  G.  0.  Keck  onoe  owoed,  bnt  their 
claim  for  damagea,  on  account  of  said  oonver- 
■loo,  bad  been  asdgned,  tnnaferred,  and  let 
OTOT  to  thp  plidntlff. 

The  third  count  dalma  seventy-one  thounnd 
dollars  in  damsgee  for  the  oonvenloii  of  eeren 
hnndied  bead  of  Oiegoo  cows  and  twelve 
bolls,  of  the  alleged  vsloe  of  twen^-one  Oious- 
and  dollars,  aadutOMi  bnndred  bead  of  young 
cattle,  the  Increaaeof  the  cows  last  meonoiwd, 
and  of  tbe  actual  ratne  of  fifty  thonsaod  dol- 
lan. 

Judgment  is  asked  tipon  all  tbe  counts  for 
tbe  sum  of  two  hundred  and  twenty-one  tbon- 
sand  dollars. 

There  was  evidence  relating  to  a  herd  of 
about  two  thousand  steers  and  cows  of  Tarloos 
■gee,  all  branded,  which  the  i^aintifC  dahned 
to  hav«  bouf^t  fiom  Slagle  utd  Jordan  in 
October,  1880.  His  cootentioD  ii  that  at  (he 
tfane  of  the  purchase  that  herd  was  at  or  nesir 
Bock  Creek  Station  on  tbe  Union  Padflc  RaQ- 


chase,  he  caused  to  be  ihlNred,  out  of  this  herd, 
to  Omaha  or  Conndl  BhiBs  for  sale  at  prices 
fixed  by  that  contract,  about  aii  hundred  bead; 
that  tbe  lenulnder,  about  fourteen  hoodred  in 
itumber,  were  drives.  In  tbe  same  month,  to 
Bheep  Creek  Bastn,  about  twen^  miles  distant 
from  Rock  Cieekj  that  in  December  they  fled 
or  drifted  before  s  severe  wind  and  snow  storm 
from  tbe  west  and  ixatbwest,  untD  ihey  came 
to  tbe  head  of  Sheep  Greek  Basin,  thence 
passed  over  the  Black  Hills  Ranie,  and  moved 
In  en  easterly  and  southerly  au«ction  until 
they  reached  the  ranch  of  one  Bloomfleld,  Id 


Then  wss  evidence  as  to  another  herd  of 
about  1,800  steers,  moAed  with  a  T  biand  on 
tbe  left  dde,  and  belon^ng  to  GUleepte  &  Co.. 
whldi  disappeared  about  the  same  lime  from 
the  same  r^jon  In  Wyomlofr  Territory.  TUs 
herd,  it  waa  idafaned,  also  found  its  way  to 
Btoomfleld's  ranch,  and  were  by  him  sold  with- 
out fisht  to  the  defendant 

Early  In  the  year  1884.  tbe  complafaiant 
made  demand  upon  tbe  defendant,  throngfa 
Bloomfleld.  as  Hs  manager,  for  tbe  above  cattle, 
indodioK  those  formerly  owned  by  Gilkspfe  & 
Co. ,  to  wboee  righte  the  platntiS  had  succeeded. 
Tbe  demand  was  refused  upon  the  ground  that 
■be  defendant  bad  not  received  any  cattle  be- 
iMurlng  to  the  jidaintlff. 

Tlie  answer  put  in  Issue  tbe  plaintiffs  own- 


flled  a  replication  controverting  all  the  new 
matters  set  out  In  the  snswer. 

After  a  protracted  trial,  thejuij  returned  a 
verdict  in  favor  of  tbe  plaintlll  for  the  sum  of 
989,958.83.  There  was  a  motion  by  tbe  de- 
fendant tor  a  new  trial,  as  well  as  one  in  arrest 
of  Judgment. 

The  court  decided  that  if  tbe  plaintiff  would 
remit  tbe  sum  of  twen^two  thousand  dg^t 
hundred  aod  tblrty-tbree  dollars  and  thirty- 
three  centa  from  tbe  amount  of  the  verdict,  the 
motion  for  a  new  trial  should  be  denied;  but  if 
he  declined  to  do  so,  a  new  trial  should  be 
granted.    In  accordance  wltbthlsdecteion,  tbe 

Clsipllff  remitted  the  above  sum,  and  stipulated 
1  writing  tbst  Judgment  might  t>e  ent^ed  for 
the  sum  of  f  17,129.  The  motion  for  new  trial, 
and  the  motion  In  arrest  of  judgment,  wen 
overruled,  and  judgment  waa  entered  for  tbe 
latter  sum.  To  tbe  action  of  tbe  court  in  re- 
spect to  this  lemlssian,  aod  to  the  order  deny- 
Ine  the  motions  for  new  trial  and  in  arrest  of 
Judgment,  tbe  defendant  excepted. 

1.  Tbepoint  w 
tbe  remission  1^  the  plaJ 
verdict,  followea  bv  a  judgment  for  the  ti 
remalnin-   ^--■— *-^ 
Btitutioni 


lining,  deprived!  the'defendant  of  his  c 
id  right  to  li 


1  bave  tbe  question  of  dam- 
ages ineo  oy  a  jury,  without  Interference  upon 
the  part  of  Uie  court,  except  as  It  became  neo- 
eseary  to  instruct  them  In  i«f  ereace  to  the  prin- 
d[dea  of  law  goveculng  tbe  delennioation  of 
that  question.  The  precise  contention  is,  that 
to  make  the  dedslon  of  the  motion  for  a  new 
trial  depend  upon  a  remlBslon  of  port  of  tbe 
verdict,  la  in  effect  a  re-examination  by  the 
court,  inamode  not  known  at  tbecommon  law, 
of  facta  triad  by  the  juir,  and  therefore  was  a 
violation  of  the  Seventh  Amendment  of  the 
Constitution. 

Tbe  counsel  for  tbe  defendant  admits  that 
the  views  expressed  by  him  are  in  conflict  with 
tbe  decision  In  ifortlum  Ptie.  B.  Co.  v.  Bfritrt. 
110 U.S.  643, 048  [S0:765, 7681;  butbeasks  tiiat 
tbe  question  he  re-examined  in  the  light  of  the 
authorities.  That  wss  an  actioo  against  a  rail- 
road company  for  tbe  recovery  of  damagea  r» 
■nlting  from  tbe  oegllgeoce  of  Its  representa- 
tive, whereby  tbeplaintlff  rastoiiMa  serious 
petsonal  Injury.  Tbe  verdict  was  fOr  9SS,000, 
and  a  new  irid  was  ordered,  imless  tbe  plaint- 
iff remitted  )1S,000  of  the  verdict    He  d: 


condition  of  refndng  a  new  trial,  that  tbe 
plaintiff  aboold  remit  a  portion  of  the  amount 
awarded  by  the  verdict  was  a  matter  within  tbe 
discretion  of  the  conrt.  It  held  that  tbe  amount 
foond  was  excessive,  but  that  nu  tfTor  bad  been 
committed  on  the  trial.  In  requiring  the  re- 
mission of  what  was  deemed  excessive,  it  did 
nothing  more  than  require  the  rdlnauishmeoi 
of  so  much  of  tbe  damage*  as.  In  Its  opinion,  the 
jury  had  fanpioperly  awarded.  The  corrected 
veiuict  could,  tbeietote,  be  properly  allowed 
to  atand,"  diing_Bt»»f  v.  LitSt,  8  Mason.  109, 
106;  Hai/dinY.ltoretutSKBingMaekintOa.  54 
N.T.  231,220;  and  iX>y(sv.iMBMS,  97  Haas.  »8, 
818.  In£Iu»(T.£Mb,  which  was  an  action 
for  molidous  dvD  pioaeoutioo,  in  wfatob  the 
vetdiot  was  fortwo  Uiousand  dollars,  Mr.  Jut- 
Itee  Btorj,  while  admitting  that  the  exerdse  of 
US 


et-n 


Smna  Comr  or  thb  Ubithd  Stath. 


Oo*.  ThKi, 


the  dbcretloD  of  (bo  court  to  dMnrb  tho  ver- 
dict of  the  Jury  wu  foU  ot  delkaqr  ud  difll- 
cully,  recoonlced  It  to  be  ■  dn^  to  Interfere, 
wben  It  clcexly  appeued  that  tbe  Jaij  baa 
comiiiKted  a  gf»s  error,  or  acted  from  bnprop- 
er  DiotlTea,  or  bed  glren  damngee  that  were 
cxccBsiTe  Id  relatioD  either  to  the  pereoo  or  the 
injury;  and  held  that  the  came  tlwn  before 
him  ebonld  be  lubmittcd  to  anoUier  Jorj  unleea 
thepiuiDtUFiemtttedlSOOofthedaiDagea.  The 
TemWon  wa*  made  and  tbe  new  trial  icfiued. 
In  Doglt  T,  Diieon,  which  waa  an  action  for 
breach  of  contract,  the  language  of  the  court 
wat:  "When the  damageaawaraed  1)7  Ihejniy 
^  appear  to  the  Judge  to  be  exeeadve,  he  may 
[TA]  eitlier  mnt  a  new  trial  abaoluiely,  or  give  tbe 
plaiotui  tbe  option  to  remit  tbe  exceet,  or  a 

C.ioD  thereof,  and  order  the  verdict  to  etand 
Lbe  reetdne."  To  tlw  lame  effect  are  maDV 
other  caaea.  Overri/  v.  Kerton,  9  Rich.  L.  607. 
SIS;  Tffung  T.  BnaMard,  1  How.  (Hiss.)  10: 
JMUn  V.  Itvnl^,  8  Saodf.  30.  See  also  nn. 
menuaautbontleaorilectedlnSedftwlck,  Dam- 
agM,  ath  ed.  706,  note  8;  1  Bntberland,  Dam- 
ages, 812,  note  3;  8  Graham  A  Waleman,  New 
TilaU,  iiaa. 

Tbe  practloe  which  this  court  approved  In 
JIMAtm  Pae.  B.  Oo.  v.  Sariert  la  sustained  by 
sound  reasoo,  and  does  not,  in  anj  just  seoae. 
Impair  the  constitutioaal  right  of  trial  by  luir. 
It  cannot  he  disputed  that  the  court  it  within 
tbe  llmita  of  ita  authority  when  It  sets  aside 
the  verdict  of  the  jury  and  grants  a  new  Dial 
where  the  damages  are  palpably  or  outrageooa- 
Iv  exceeaiTe.  JDuOur  v,  wcad,  1  T.  R.  JSTT; 
Beictett  t.  Onubkg,  S  Taunt.  S77,  381;  au- 
thorities dted  In  Beogwlck,  Damages,  6th  ed. 
TBS,  oote  9.    But,  m  conMerlng  whether  a 


mind,  whether  a  verdict  for  a  given  amount 
would  be  liable  to  the  objection  that  it  was  ex- 
cessive. The  authority  ot  the  court  to  deter- 
mine whether  the  daioBKes  are  excessive  im- 
plies authority  to  determine  when  tbey  are  not 
of  that  character.  To  indicate,  before  peasing 
itpon  the  motion  for  a  new  trial,  iu  oplnioa 
uat  the  damages  are  excessive,  and  to  require 
a  plaintiff  to  anbmit  to  a  new  trial,  unless,  by 
remitting  a  part  of  tbe  verdict,  he  removes 
that  objection,  certainly  does  not  deprive  the 
defendant  of  any  right,  or  give  Aim  any  cause 
for  coiD|ilaint.  NotwitliBtandlng  such  remia- 
sloD,  it  ustiU  open  lo  him  to  show,  intbecourt 
,  which  tried  the  case,  that  the  plaintiff  was  not 
entitled  to  a  verdict  In  any  sum,  and  to  Insist, 
either  in  that  court  or  in  the  appellate  court, 
that  such  errors  of  law  were  committed  as  en- 
titled tiim  to  have  a  new  trial  of  tbe  wtioie  case. 
But  it  Is  contended  that  the  pMntlff  could 
not  have  been  required  to  remit  so  large  a  sum 
at  $33,83aS8.  except  upon  the  theory  that  the 
Jury,  in  flnding  their  verdict,  were  eitber  sov- 
emed  br  pasdim.  or  had  aellberately  dlne- 

Crded  (be  facta  that  made  for  the  defendant— 
^_  either  ot  whidi  cases,  the  duty  of  the  court 

'■'"'  was  to  set  aside  tlie  veidkt  as  one  not  Bt  lo  be 
tbe  basis  of  a  judgment  Undoubtedly,  If  such 
had  been  the  new  which  the  court  entertained 


Mt  aaide  the  vndlct  and  submit  the  case  lo  _ 
other  Jury.  That  waa  tbe  oonrae  pnnoed  In 
868 


A^tfimf  V.  ibirtuaM  ffafnMl  a>.  8  Cim.  SI 
In  that  case  Mr.  JuMc*  CUttord.  after  obeerv 
ing  Uutt  tbe  damages  were  greatly  excessive 
and  witbout  support  In  evidence,  said:  "Sucli 
enon  may  in  many  cases  and  under  moat  cir- 
comstanoeahe  obviated  by  remitting  the  amount 
td  the  excess;  but  where  the  drcumstancei 
B  Influenced 

...  , egardofUw 

Instructions  of  the  court,  that  remedy  cannot 
be  allowed.  Where  such  motives  or  influences 
appear  to  have  operated,  the  verdict  must  be 
rejected,  becsuse  the  effect  Is  to  cast  sosplcioa 
upon  the  conduct  of  the  Jury  and  their  entin 
flodlng." 

Thli  court  Is  Dot,  however,  authorized  to  as- 
■nme,  from  the  mei«  fact  that  $3S!,83S.SS  wis 
remitted,  that  the  court  below  believed  tbM 
the  Jurv  wtre  Kovened  I»  prejudice,  or  will- 
fully dlsiegarded  the  evidence.  Oo  the  con- 
trary, It  may  be  inferred  that  the  amount  for 
which  the  plaintiff  was  entitled  to  a  verdict 
was  ascertained  by  tbe  court,  after  a  calcnla- 
tlOD  baaed  upon  the  prices  of  oatUe  as  given  by 
a. -_.....  ... (  [j^^n^ 


X 


satisfied  tliat  tbe  preponderance  of  evidence  ai 
to  the  ownership  of  some  of  the  cattle  was 
agdnst  tbe  plaintiff;  or,  as  to  other  cattle, 
that  they  were  not  traced  to  the  poasession  ^ 
the  defendant  But,  Independently  of  this 
view,  and  however  it  waa  ascertained  by  tbe 
court  thai  the  verdict  was  too  large  1^  the 

above  anin,  the  crantioa  or  --•-•-- 

trial  in  aC 


MereanlOe  Mat.  Int.  Co.  v.  F^mm,  BS  U.  & 
18  Wall  287,  Mi  [31:  887382]:  -»«  For* 
Cmt.  Sn.B.KC4>.y.  Fnloff,  100  U.  B.  84, 
81  [SB:  081.S84].  Equally  beyond  our  author- 
ity to  review,  upon  a  writ  of  error  sued  out  tiv 
a  partv  against  whom  a  verdict  li  rendered,  u 
an  oraer  overruling  a  motion  for  a  new  trial, 
after  tbeplalntlff,. with  leave  of  the  court,  has 
remitted  a  part  of  tbe  verdict  Whether  tbe 
verdict  should  be  entirelv  eet  aside  upon  tbs 
ground  that  it  was  excessive,  or  waa  the  resoil 
of  prejudice,  or  of  a  reckless  disregard  of  tbe 
evidence  or  of  tbe  Instructions  ol  the  court,  or 
whether  tiie  verdict  should  stand  after  behic 
reduced  to  such  amount  as  would  relieve  II  oT 


and  cannot  be  reviewed  at  tbe  instance  of  the 

Birty  in  whose  favor  tho  reduction  waa  made, 
nder  wbal  drcumstances,  if  any,  a  par^  who 
is  compelled  to  remit  a  part  of  the  verdict  i" 
order  to  prevent  a  t>ew  tria!,  tan  complahi  be- 
fore this  court  we  need  not  dedde  in  ttie  pns- 
ent  esse. 

If  the  Circuit  Court  had  entered  jodgmoit 
tor  the  whole  amount  ot  the  verdict  below,  the 
defendant  could  have  made  no  quesUon  in  this 
court  as  toils  being  excessive.  We  could  only. 
In  that  case,  have  considered  matters  of  law 
arising  upon  the  face  of  the  record.  And  we 
can  do  no  more  when  the  defendant  brinn  to 
us  a  record,  showing  that  tbe  court  below  baa. 
In  the  eierclae  of  his  discretion,  compelleil  tbe 
opposite  side,  a*  a  conditionof  its  overruling  a 
motion  for  a  new  trial,  lo  remit  a  part  of  tbe 

a.  In  aupport  of  tbe  plalndfTs  daim  lo  b«v« 
ISO  c.  & 
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poTchued  the  Slu:l»Joidan  berd  of  critle, 
and  hla  risht  to  tmng  snlt  for  their  cod  ventoo, 
the  foUoiniig  tgnemeat  wu  prorea  and  Tsad 
In  evideiice: 

"ShmhpObhbx,  Wto.  Tn.,  (M.  11, 1880. 

"Hemonadnm  of  ■gieement  made  and  en- 
tered into  thia  date  bv  and  between  0.  Blagle 
and  Jcdin  Jordan,  of  Hepiier,  Umatilla  County, 
Oregon,  and  J.  J.  Hann,  of  Albany  County, 
Wjt  "*  - 

'■1 


r*r 


''Party  of  the  first  part  has  thla  day  sold  the 
loUowlDg  neat  cattle  to  the  laid  party  of  the 
■econd  [«rt  In  conafdnatfon  of  one  doiUr,  the 
receipt  of  whloh  U  hereby  acknowledged .  two 
thouaaod  bead  (9000).  more  or  lew,  cluwd  aa 
follows,  to  wit— [bere  followa  clawlficatlon  of 
•teera,  oowa,  and  helferB,  according  to  ages  and 

CI  per  head,  and  also  description  of  the 
da  OD  the  different  lots  constltntlDg  the 
berdl— title  guaranteed. 

"Party  of  tlie  aecond  part  affreee  to  pay  for 
them  as  follows,  to  wit:  To  iblp  tbe  three  and 
four  Tear  old  feeders  to  Couudl  Blufla  or  to 
OinBna,aikd  in  the  name  of  Jordan  and  Blaglt 
lo  the  number  of  six  hundred  (600)  bead.  If 
there  Is  not  that  number  of  Ibiwa  and  fonn, 
tbeu  (o  ship  twos  (o  make  up  the  number  dz 
hundred  (SOO),  and  to  guarantee  the  cattle  to 
net  them  $96.00,  924  nr  all,  respecttTely,  up 
to  tbe  full  number  of  tbreea  and  fours,  and  tbe 
excess  to  be  reckoned  at  (18  per  head  if  tbe 
threes  and  fours  should  not  reach  dz  hundred 


>  to  pay  tS,000  before  cattle  a 
u^  ana  the  loaa  on  the  ateera 


shipped,  cub, 

shipped  so  soon,  if  any,  as  tbe  ateera 
and  money  paid  to  them,  Slagle  and  Jordan, 
witbin  two  daya  after  reacbbig  market.  If 
tbt;  cteers  should  net  more  than  the  above 
prices,  then  the  net  profit  to  be  credited  to 
party  cd  second  part;  the  balance  of  said  pay- 
ment to  be  in  ten  (10)  months  from  the  Bfleenth 
of  October  (OcL  ISth),  A.  D.  ISSO,  with  Inter- 

eitattbaiale  of  twelve  per  cent  per 

aeller  to  retain  possession  of  the  balso 

herd  nntO  the  last  payment  is  made. 

'XBIgned)       '■(J.  SuoiJt. 

"JOBN  JOBDAS,      I 

"J.  J.  Haxoi.    *   I 

•'Wltuew:  Ohaa.  O.  Manta." 

Tbe  InstroctionB  asked  by  the  defendant  pro- 
ceeded upon  the  ground  that  Uiis  agreement 
was  executory  only,  and  that  tbe  right  of  prop- 

3!  rein^ed  In  the  aeller,  Mann  a*— '-■ — 
y  the  right  lo  buy  according  to  the 
**--  ureement    The  charge  ol  tbe  tx 

a  upon  tbe  theory  that  the  title  passed  by 


VUUe  UlSb  UilQ   WUIU,  lU   UU  Ul^   ^nOB   bU  A   UU^BS 

while  poesessioo  remains  with  tbe  seller  for 
any  purpose  whatever.  Blagle  and  Jordan  ce^ 
taulv  Intended  to  reat  Mann  with  the  title,  at 
tbe  date  of  tbe  bQl  of  aale  In  qnestlon;  for  that 
Inalmment  redles  that  tbe  owners  bad,  on  tbe 
day  of  hs  executloa,  "sold"  tbe  cattle  to  him, 
and  that  ndtal  la  followed  I^  clauses  guaren- 
tyinc  tbe  title,  and  providing  the  mode  In 
whiSi  the  buyer  waa  to  make  paymenL    Here 

ISO  c.s. 


are  all  tbe  elements  of  an  actual  nle,  as  dlsttn- 
guisbed  from  an  execntoir  agreemsnt  Tbe 
retention  ot  posseaslon  by  the  sellers  until,  and 
as  security  for,  tbe  pigment  of  the  price,  was 
not  Incondal^t  with  an  actual  sola  bf  which 
Itle  passed  to  Uie  buyer.    The  agraement  in 

Question  la  unlike  that  la  Barkrum  t.  ihweU, 
16  U,  S.  6S3  [30;  385],  wbicli  expressly  de- 
clared (hat  neither  the  dUe,  ownerahlp,  nor 
poesessioo  should  pass  from  the  seller  unul  tbe 

ite  given  by  tbe  buyer  for  the  stipulated  price 

as  paid. 

8.  TbepIalnttS  asked  the  foDowIng  lnatnH> 

mi:  "If  you  Bnd  that  defendant  converted 
any  o(  tbe  oattk  belonging  lo  plaintiff,  and 
that  among  tboie  converted^  were  cows  which 
either  had  calvea  with  them  at  tbe  time  of  the 
oonverrion  or  afterwards  and  before  tbe  oom- 
mencament  <rf  thia  suit  had  calves,  then  von 
are  Instmclad  that  the  plaintiff  Is  entltlea  to 
recover  tbe  value  of  sncb  calves  or  Increase, 
and  you  may  coualder  as  evidence  of  tbe  num- 
b«  of  inch  Increaae  the  averaee  Incteaae  of 
cattle  for  the  yean  between  the  Ibne  you  may 
find  tbe  company  took  possession  and  tbe  in- 
adtuthm  o 

served:  "T. 

atttution  of  thla  nif  tbe  time  v  __.  .  _  . 
mand  was  made  for  tbe  cattle.  The  plaintiff, 
If  entitled  to  anything,  is  entitled  to  tne  value 
of  the  anhnals  with  tbelr  Increaae  up  to  the 
time  of  the  demand  made,  not  the  commence- 
ment of  Uw  suit  but  tbe  making  of  the  de- 
mand." Tbe  defendant  inaiata  that  thia  in- 
struction was  errooeoua.  But,  In  our  Judg- 
ment It  Is  correct.  The  calves  of  such  of  the 
cows  as  belonged  to  tbe  plalntUt,  and  wore 
converted  by  the  defendant,  certainly  belonged 
to  the  former;  for,  according  to  tbe  manm, 
partus  teguitvir  taUrrnn,  the  brood  of  all  tame 
and  domestic  anlmala  belonp  to  the  owner  of 
the  dam  or  mother.  3  BL  BOO.  The  defend- 
ant's Habili^  aa  for  conversion  extended,  at 
leaat,  to  bucd  of  the  calves,  the  increase  of 
plunUfTs  cows,  as  were  In  existence  at  tbe  time 
of  demand  and  conversion.  As  It  was  not  In- 
formed of  tbe  plaintiffs  claim  of  ownership 
unUl  hla  demand  In  January,  18S4.  the  convcr- 
aion  must  be  taken  to  have  occurred  when  it 
refused  to  comply  with  such  demand.  The 
^alntiff,  If  endtlad  to  recover,  was  entitled  to 
damages  proportioned  lo  the  value  of  thecowa 
and  their  calvea  at  the  time  of  con  verelon.    The 


would  not  be  suffldent  compenaatlon. 

4  Error  is  assigned  b7  the  defendant  in  re- 
lation lo  that  part  of  the  charge  stating  that 
tbe  plaintiff,  If  entitled  to  recover,  waa  entitled 
to  interest  from  the  time  of  demand,  at  tbe 
rate  of  ten  per  cent.  That  Is  the  rate  of  Inters 
est  allowed  by  the  Statutes  of  Colorado  on  tbe 
forbearance  orloanof  money,  where  there  Is  no 
agreement  between  the  parties  Oen.  Stat.  Col. 
16B8  (1706),  p.  660.  In  MnehOtt  T.  WaiOm.  2 
Colo.  180,  wUdi  was  an  acUon  of  replevin,  in 
which  daoiages  were  claimed  for  tbe  detrition 
of  personal  property,  the  court  said,  that 
"where  the  propoty  is  domestle  animals,  val- 
uable for  service  oniyi  the  value  (rf  the  use  of 
the  animal  is,  of  course,  the  measure  of  oom- 
pensation:  butwbere,  asln  tht8eaie,tbaartld« 
is  intended  for  consumptkn,  lnt«a«  upoo  Uw 


Goti^e 


SUPBIOB  COVBT  0>  «SB  IrKlTSD  SuTHl 


OCT-lklM, 


T>tae  of  It  would  Mem -to  be  tbe  trae  compen- 
Mtton.  If  tbe  owoer  of  tbe  grain  should  aak 
to  oblalD  tbe  Uke  quantity,  be  most  pnrcbase 
to  tbe  nurket,  at  cuirent  ntles,  and  he  would 
be  deprived  of  tbe  uw  of  tbe  moner  tbna  In- 
Tcsled.  Tbe  beet  ettimate  ot  a  loes  Uiat  can  be 
made  la  interest  upon  tbe  amount  of  mooBr 
whicb  he  would  for  thai  pmpoee  be  compelli 
I,  Banavtr  ».  "    '  "" 


pay  out"  Bee,  alao,  Banavtr  v.  BarUlt,  a 
lAiIo.  514,030.  TbeiameruleoaghttocoLUol 
the  ascerlaiDmeot  of  damagei  to  acliona  for 
■imple  converdoQ  of  domestic  anlmab  Intended 
for  eale  and  connimption.  Tbe  plaintiff  r^ 
ceivea  adequate  compniaadon  when  he  1*  al- 
lowed daniagei  ecnul  to  tbe  value  of  tbe  prop- 
erty at  tbe  lime  of  cooTersion,  with  Inlereat,  at 
tbe  estabUibed  legal  rate,  from  that  date.  Ba 
b  entitled,  as  matter  of  law,  to  be  compenaated 
by  the  wrong  doer  to  that  extent. 


fer  to  them.  No  subMantlal  error  of  law  ap- 
pearB  to  have  been  committed  to  the  [uejn- 
dice  of  tbe  defendant,  and  the  jvdgmmt  it  of- 

THE  COLLINS  COMPANT.  Apia.. 

LORINO  GOES  kt  au 

l8n  S.  a  Bepoiter^  ed.  W-tS.) 

Void  fattnt—nottltii  1^  invention— ditdaimtr. 

L  nMoomplaJDant^  patent  la  void  for  want  «i 

&  nnappUaatknlotbebarof  theOoetwreneh, 
f  or  tbe  purpcae  ot  Monrtnf  and  ■apportlnK  Cba  (Mp 
■ndretletlnf  tbe«tnlii,<dB  nutalreadjliiiieefor 
the  wune  purpoaeoDlM  BewtMor  DiifewraMli, 
iBcm  the  novalvof  iDTOitlDn  isqulitte  tonpporf 

■rr: ..  _. 

oharaoter  of  the  (nreotlaB:  if  It  leqnlree  an  amend- 
ed (peodlaatloo  or  euppucMnUJ  fleeoilpHon  to 
nuke  u  attared  otalm  hitaUWent  or  laterant, 
whiw  It  may  powiMy  preeout  i " 


ArgiuAJmi. 


[No.  1M.1 
u  10,  11, 18S0.    . 


Dtetdtd  UarA  S. 


APPEAL  from  a  decree  of  the  Cirtmit  Conrt 
of  the  United  States  for  the  IHitHct  of 
HoBsachnsette,  dismladng  a  suit  for  Infringe- 
ment of  reissued  letters  patent  Na.  02M,  dated 
Pebruary  20,  1B78,  tor  an  impro«nneDt  in 
wrenchea.  AfflrrnecL 
SeeB.  0.  below,  SI  Ted.  Bep.8& 

Btatementb;  JTr  OJU^Jtuttee  Fnllert 
The  CoUns  Oompanv  of  Coonectlcut,  a  oor- 
poration  located  at  Couinavllle,  In  the  Ooun^ 
of  Hartford  and  State  of  Connecliout,  brought 
this  suit  In  equi^  \a  the  Circuit  Oonrt  of  the 
United  State*  for  the  District  of  Hawadiusetts 
against  Loring  Goes  and  Helvio  O.  Whittiv, 
partnen  In  business  at  Worcester,  In  Worce*- 
icr  Goun^,  HassacbuHtto,  In  the  name  and 
siyle  of  Loring  Goes  ft  Companr,  for  tbe  al- 
leged infrtngement  of  rebmied  fatten  patent 
Ifo.  02H,  dated  Febnuor  20, 1878.  for  an  hn- 
pfovementlii  ineiicbee,wiied  to  the  OoIUim 
Company  as  awlgnee  of  Ludna  Jordan  aod 
— ■—  ™  ^mhh,  said  retasned  letters  patent 


being  bated  upon  original  Mtera  pat«at  dated 
October  10.  ISW,  No.  B0,8M.  Tbete  hMdOn 
been  a  rrfsaneFebruair  29,  1S70. 

The  epedflcatioa  and  aocompanvlng  draw 
ing>  ot  Ibe  relMoe  No.  OSHan  at  fMlows: 


"The  object  of  this  invention  Is  the  pnmk- 
tlon  ot  end  thrust  oi  badt  prcesun  on  tbe 
wooden  ^uniitf  of  wrenches,  which  baa  ben- 
tofore  availed  to  quldcly  deaboy  such  wooden 
bandies,  and.  In  destroytog  the  handle^  haa 
left  the  working  parts  of  the  wiendi  whka  de- 
pended upon  thehandka  torsuniort  witboot 
*ucb  npport,  so  as  to  injure  ud  effectually 
impair  ueb  worUng  quafitlei  and  efltdeDcr; 
and  b  aooomplbbed  iv  to  ooukeotlng  the  itep 
irtilch  BO  forms  a  bearhiK  for  the  lower  end  oi 
the  acrewrud  with  tbe  oar  \'blcb  fonna  llw 
main  part  of  the  wrench  that  the  back  preanm 
npcm  tbe  step  hy  the  tcrew-rod  wilt  be  directly 
transmitted  to  the  wrcocb-bar  at  the  pkoe  ot 
connection  therewith,  and  will  not  be  truw- 
mltted  to  and  m^ly  put  upon  the  woodcB 
handle. 

"Figure  1  b  a  aide  view  of  the  whole  wrencb, 
tbe  part  below  tbe  dotted  line  n  bring  in  Mo- 
tion. Fig.  2  b  a  Mm  or  plan  view  of  the  Mep 
which  forma  a  beaibig  tor  tbe  lower  end  of  tlM 
■crew-rod. 

"The  letter  A  Indicates  tbe  wrench-bv.  tial 
■Ide  4  down  to  the  under  side  of  the  (tap  B, 
and  from  thence  downward  Mllndrkal  or  of 
other  convenient  shape,  ao  as  to  take  upon  It 
the  wooden  handle  O.  B  to  the  movatde  Jkw. 
The  letter  0  Indkatea  the  acrew-rad,  aaa  D 
tbe  rosette  by  which  It  b  turned.    Tbe  leOer 

itoas. 
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the  hole  a  to  mdmlt  (be  bar  A,  ftod  Qtting  up 
■galoBt  tbe  alioulder  b.  On  the  bar  A,  Just  be- 
low tbe  step  E,  Is  cut  tbe  icrew  thread  *',  on 
which  screws  the  out  F,  forming  a  piojecUon 
fromibe  wreuch-bar,  od  which  rests  the  step  E, 
■od  thus  trauBmlta  the  bock  pressure  put  upon 
the  step  directly  to  the  wrench-bar  at  the  place 
of  coonection  therewith,  and  thus  relieves  the 
wooden  handle  tberefrom;  the  connection  of  the 
step  with  the  bar  being  made  iQ  such  manner 
that  the  step  may  be  removed  or  taken  off  the 
bar  without  any  cutting  or  abrasion  of  parts. 

"Tbe  nut  not  only  snpptarts  the  atep,  but  can 
be  made  to  Hgfdly  fasten  the  step  to  the  bar  by 
•crewinc  H  flradj  up  against  tbe  step,  so  as  to 
gripe  It  Detween  Itself  and  ibe  shoulder  b,  tbna 
^ving  the  nut,  so  lospeak,  a  double  office,  vis. : 
that  of  supporang  the  step,  and  also,  that  of 
fastening  It  rigidly  to  the  bar.  Tbe  nut  Is  tn- 
teriorlT  recessed  at  d,  for  the  purpose  of  form- 
iDg  a  ferrule  for  the  top  of  the  wooden  baodle. 

^"Heretofore  thepart  dedgned  to  perform  tbe 
office  of  the  step  £  baa  rested  direMl;  on  tbe 
wooden  handle,  which  was  teemed  apon  the 
bar  by  a  light  nut,  o,  at  the  lower  extremity  of 
the  bar,  which  is  the  present  method  of  fasten- 

IK  on  the  handle. 

"'It  Is  known  tliat,  prerioiiB  to  this  Invention, 
■teps  have  been  forged  or  otherwise  produced 
sdid  with  tbe  bar,  and  this  became  as  much  a 
part  of  it  aa  the  aolM  head  at  extremity  of  bar, 
ud  also  by  riretlng  to  reach  similar  reaolt;  but 
■och  method,  by  luUne  a  permanent  fasteo- 
tng,  renders  it  impoadble,  ot  a  work  of  great 
dfficolty,  to  displace  the  step  In  order  to  n- 
move  the  sliding  law  for  repaira.  It  will  be 
ohaerred  that,  wbtle  Jordan  and  Smith's  meth- 
od of  fastening  ii  as  drm  as  the  permanent  fast- 
enlna  last  attore  referred  to,  tbeir  step  can 
lily  be  removed  and  again  put  In  place  at 


^*it 


tne  nrst  to  secure  ea^y  divtubiuty  ot  step  and 
bar,  together  with  a  fixed  or  stationary  step 
when  u  podtlOD,  and  at  the  same  time  aup- 
porting  the  stop  when  in  position  ImmedEMel; 
by  the  bar,  and  not  Immediately  through  tbe 
handle,  as  ttomanDer  bad  been. 

"As  a  nutlet  of  definition,  the  Jordan  and 
Smith  method  ot  fastening  and  supporting  the 
step  when  in  poaitloii  is  deDomlnaled  'remova- 
ble hetelDafter  in  contradistinction  froma  con- 
nection and  support  nude  by  foivlEg  or  other- 
wlMprodndnguieitqitDone  toud  place  with 
tbe  bttr.  and,  taereftve,  apart  of  It,  or  by  rivet- 
ing it  lliereto,  or  tbe  like. 
"Olaimt. 

"1.  The  step,  combined  with  the  wrench- 
bar  and  sappoTted  t>y  the  nut  F,  or  its  equiva- 
lent at  tbe  place  where  the  step  is  oonnected 
with  tbe  bar.  In  such  manner  that  (he  step  can 
be  removed  from  the  bar  without  cutting  or 
mbraslon  of  parta. 

"2.  The  not  F,  combined  with  the  wrench* 
bftr,  and  Interiorly  recessed  at  d,  for  the  pur- 
pOM  set  forth. 

"8.  TbenutF,  combined  with  the  threaded 
bar,  andperfr     •      -      ~       -  ..     - 

step,  ana  alec _„ ^ 

for  the  purpose  set  forth." 
1MU.B. 


Apriiie,  1841,apatenttisDedtoLoiIngOoes 
forwhat  has  since  always  been  known  as  the 
Coes  wrench,  and  Ibis  was  reisnied  June  96, 
1849,  The  spedflcation  and  drawing*  of  tbe 
reissue  Ire  as  follows: 

"Figure  1  is  an  elevatka  ot  my  improved 
wrench,  and  figure  2  an  elevation  of  a  wrench 
previously  known  but  not  of  my  invention. 

"In  my  ImpTOveii  wrench  ttie  inner  Jaw 
slides  on  the  bar  of  tbe  permanent  Jaw  and 
handle,  and  is  moved  t>y  a  screw  at  the  side  of 
the  bar,  operated  bv  a  head  or  rosette,  which 
always  remains  in  tne  same  positloQ  relatively 
to  tbe  bandit!,  whereby  the  movable  jaw  can  be 
adjusted  wiiJi  the  thumb  of  the  hand,  which 
grasps  and  holda  tbe  handle.  Tbe  principle  oi 
character  of  my  invention,  and  that  wblidi  dis- 
tinguishes it  from  all  other  things  befon 
known,  consists  in  moving  the  adjustable  jaw 
by  meaiiB  of  a  screw  placed  at  the  side  ot  and 
parallel  with  the  bar  of  the  permauetit  Jaw  and 
handle,  when  the  required  rotation  for  sliding 
tbe  law  Is  given  by  a  rosette  or  head,  or  tbe 
equivalent  thereof,  which  retoine  tbe  same 
position  relatively  to  the  handle;  and  my  in- 
vention also  consfats  In  retoiuing  the  required 
position  of  the  rosette  or  Its  equivalent,  b^ 
which  the  required  motion  is  given  to  the  slid- 
^S  Jaw,  by  having  it*  periphery  to  work  In  a 
notch  or  recess  In  tbe  bar  of  the  permsoeot 
jaw  and  handle,  or  viea  mtso. 

"In  tbe  accompanying  drawing  (A)  repro- 


aents  &  quadmigttlar  Iw  of  metal  wilb  a  ptt 
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derof  tlMb*ranlnKipIate(I>li  , 
Kcuilng  of  the  handle  onto  the 
plate  extends  out  sofflcleDtly  beyond  the  bar  to 
recdve  tbe  journal  (K)  (He  dotted  line*)  oF  a 
■crew  (F),  which  li  placed  parallel  with  and 
by  the  aide  of  the  bar.  Thu  screw  U  tapped 
Into  a  tubular  piece  (D)  ihai  projecta  from  tbe 
back  face  of  the  adjustable  jaw  (B),  which  b 
fltted  to  slide  on  tbe  bar  from  or  towards  the 
perniHncnt  jaw  (C),  the  rear  end  of  the  tubular 
proJeciiOQ  ID)  dcIds  provided  with  and  nis- 
talned  by  a  bridle  {£),  which  embracea  and 
slides  on  the  bar.    At  the  rear  end  Iheeoiew  to 

firovlded  with  a  bead  or  roeette  (O),  the  per- 
phery  of  which  turns  In  a  notch  or  noam  (H) 
made  in  tbe  edge  of  the  bar,  as  shown  bt  doOed 
lines,  by  which  tbe  posliion  of  the  taU  rosette 
Is  retained  relatively  to  the  bandle.  The  hand, 
represented  hy  dotted  Unci,  Indicates  the  man- 
ner In  whicb  my  Improved  wrench  laoperated. 
The  bandle  Is  grasped  by  tbe  flngeis,  and  the 
rosette  Is  operated  by  the  thumb  of  tbe  Mme 
band,  BO  that,  without  any  chnnge  Id  the  posi- 
tion of  the  band,the  movable  Jaw  can  be  mpved 
towards  or  from  tbe  permanent  jaw,  to  set  tlie 
(be  wrench  to  any  dze  required,  with  one  hand. 
"By  means  of  my  Improvement  tbe  bar  can 
be  made  of  any  deeired  form  beet  adapted  to 
tbe  sliding  Jaw  and  to  strenzth.  The  rosette 
or  it*  eqairalent  employed  for  operating  tbe 
Jaw  to  always  rrtafoed  In  the  same  position  rd- 
atively  to  the  hand  that  gripes  the  nsndle.  At 
tbe  same  time,  the  use  ol  two  bearlngi  for  the 
screw  to  avoided. 
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by  aompaiiaon  with  the  wioMdi  npreaented  by 
figure  2  of  Um  acoompaajliig  dnwlnga. 

"What  I  claim  as  my  invention  and  desin 
to  secure  bf  letters  pstent  to  morlns  tbe  sliding 
Jaw  by  a  screw,  combined  with  aaa  placed  by 
the  side  of  and  pumllel  with  tbe  bar  o?  tbe  per 
raanent  Jaw  and  handle,  sabatantlallj  as  de- 
scribed, when  the  required  rotation  for  ■llding 
the  Jaw  to  Kiven  by  tbe  head  or  roeette  (<» 
lis  equivatenQ,  wbico  retatoi  tbe  same  poddon 
relatively  (o  tbe  bsudle  Jurlng  Um  opetaUon, 
tubetantlaUy  as  described.  And  I  auocMm 
moving  tbe  dldhu  Jaw  t^  a  aciaw,  combined 
with  and  placed  by  tbe  able  of  and  paraUd 
with  the  bar  of  tbe  pannaoent  Jaw  aad  Bandit 
substantially  as  desmbed.  In  oombtnatlon  with 
the  roeette  or  Its  eqiiivalent,retalned  Id  its  por- 
tion reladvely  to  uo  ^*"'^  in  the  maunet  d<H 
Kxfbed." 

It  appeaia  from  theevidenca  th 
^  to  18D4,  B.  P.  Dlxla  w 
nrm^  to  the  extent  of  from  two  nunored  to 
four  bnndred  wrenohes  p«r  we^  of  vbiIoim 
daes,  a  wmdh  known  as  tbe  Hewitt  wrench, 
wUcfa  wieoch  ooDlaiiwd  aneeMed  nnt  aorewed 
npon  Uie  wrench-bar  Jnst  above  the  wooden 
handle,  for  the  purpose  of  relieving  the  handle 
put  upon  the  step,  and  tf 
for  the  upper  end  of  the 
D  aajnstlng  a 
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Oa  the  9th  of  Atiffu*t.~1880,  the  Colltna  Com- 
emut  Oled  «  discUimer  in  the  Fttcat  Office, 
•tatuiK:  "  Further,  that  said  The  Oollins  Cora- 
peny  Du  ifeiiii  lo  believe  that  throagh  hiad- 
Tertesoe  and  miatake  the  secood  clatue  of 
cWm  nude  In  laid  laat  meiitl<med  telsaaed  let- 
ten  patent,  tn  the  foUowlnK  wads,  to  wtt:  *9, 
The  nut  F,  comblited  with  the  wreach-ber,  and 
loterlorlf  receaeed  at  d,  for  the  porpoae  set 
forth,'  la  toe  hroftd,  Inclnding  that  of  which 
eald  Jordan  and  Bmltb  wvc  not  the  flrat  in- 
Tenlois.  SaSd  The  OoUtba  Oompan;  ihetefore 
berebj  enters  Ita  dtsclaimer  to  '  the  nut  F,  com- 
bined with  the  wrenob-har,  and  interioriy  re- 

ceased  *t  <^  for  Qu  purpose  setforth,'< 

vhen  add  recessed  nut  acd  wrench-bar 

combination  with  the  handle  (O),  the  step  or 
Mep-plale  (B),  the  screw-rod  (Cn,  and  the  mor- 
abu  Jaw  ffl)  of  the  wrench,  nibstantlally  as  Is 
shown  and  described  in  sidil  last  mentioned  re- 
issued letien  patent,"  bdng  tlie  rebsue  in 
^inettioa.  i 

The  defendants  coniend  that  the  patent  hi 
atdt  did  not  dlscloee  a  patentable  Invention  in 
▼lew  of  the  prior  state  of  the  art;  Ibat  the 
reissue  described  and  claimed  a  diSerent  Inven- 
tion from  that  for  which  the  original  patent 
was  granted;  that  the  reissue  was  taken  too 
long  after  the  date  of  the  original  patent  to  be 
permitted  upon  equitable  grounds;  and  that 
there  was  no  ioMogement. 

The  drcnit  court  origtuallT  granted  an  Inter- 
loculoij  decree  in  favor  of  the  plalutUT  In 
accordance  with  the  opinion  of  Jm^  Lowell, 
reported  in  6  Bann.  &  Ard.  648,  and  8  Fed. 
Bep.  235.  But  a  rehearing  was  afterwards 
moved  forand  granted , the  inlerlocutoi?  decree, 
▼seated  and  the  hiU  dismissed,  for  the  reasons, 
etated  In  the  opinion  of  Mr,  JtuUet  Qnj,  pre- 
siding In  the  circuit,  in  a  simllsr  suit  br  the 
K'  InttH  against  other  defendants,  which  opln- 
wss  SB  follows: 

"  This  is  a  bill  In  equftj'  for  the  Infringe- 
ment of  the  first  claim  In  the  spedflcatlon  of 
the  second  reissue  to  the  complainant  dated 
Febroair  26, 1S78,  of  letters  patent  orfarlnally 
issued  to  Luclns  Jordan  and  Leander  B.  Smith, 
OD  October  10,  1869,  for  an  improvement  In 
wrenches. 

"Tbe  wrench,  as  described,  both  In  die 
origins!  patent  uid  in  the  raissu^  bss  the  fol- 
lowing  parts:  The  wrench-bar  A,  the  upper 
part  ot  which  is  of  the  neual  shape,  sod  has 
attached  to  it  the  movshle  Jaw  B,  and  tbe 
lower  part  of  which  is  of  convenient  form  to 
receive  npon  It  tbe  wooden  handle:  ■  screw- 
rod,  C,  parallel  to  the  main  bar:  a  rosette,  D. 
at  the  lower  end  of  the  screw-rod,  by  means  of 
which  the  movable  law  is  worked;  a  ferrule  or 
step,  E,  having  a  bole  through  it  for  tbe  admis- 
sion of  the  bu,  snd  a  leceas  In  Its  upper  face 
aa  a  besrlDg  for  tbe  lower  end  of  tbe  screw-rod ; 
a  nut,  F,  screwed  on  a  thread  in  the  bar,  nnder 
tbe  step,  and  having  a  recess  Id  Its  under  face 
to  receive  the  top  (tf  tbe  wooden  handle,  O;  and 
tbe  wooden  handle  secured  at  its  lower  end  to 
'n  bar  by  a  nut  in  Uie  usual  way. 


the  stralp  come  npon  the  not  F  instead  of  cc 
Ing  upon  the  wooden  handle.  Tbe  oiIkI: 
patent  statea  tbat  tbe  nut  F  is,  and  the  reb 
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(hat  the  distinguishing  characteristic  of  the  in- 
ventioD  Is  that  the  step  can  be  readily  removed 
and  replaced  at  ^easbre.  There  Is  no  hint  of 
each  a  distinction  in  tbe  original  patent. 

"Tbe  first  dalm  of  tbe  Mginal  patent  li  for 
'The  step  E,  made  subetantiBUr  ss  described, 
and  for  tbe  purpose  set  forth.  The  oonee- 
poBding  claim  in  the  lelssne  Is  fbr  'The step, 
comUiied  with  the  wrench-bar,  and  supported 
by  the  nut  F,  or  its  equivalent,  at  tns  place 
where  tbe  st«>  is  connected  iritb  tbe  bar,  in 
such  manner  that  the  step  can  be  removed  from 
the  bar  without  cnttlng  or  abrasion  of  parts.' 

"  The  parallel  screw-rod,  wltb  a  rosette  thei»- 


— „-  numbers  of  tbe  Hewitt  or 

Dixie  wrench  ba^  been  made  and  sold,  in 
which  there  was  no  separate  screw-rod,  and  the 
soew  that  worked  tbe  movable  Jnw  revolved 
on  the  main  bar,  but  that  screw  rested  on  a 
ferrule  or  step,  which  was  sucured  eomeUmea 
l^  driving  it  on  under  beavv  measure  and* 
sometimesbysDutscrewedunaerlt  on  thebar. 

"Tbe  application  to  the  bar  of  thb  Goes 
wrench,  for  the  purpose  of  securing  and  sup. 
porting  the  step,  and  realsHag  the  strain,  of  a 
nut  already  in  use  for  the  same  purpose  on  the 
Hewitt  or  Dixie  wrench  lacks  the  novelty  of 
invention  tequislle  to  eupporta  patent  within 
the  deoUons  of  the  snpreme  court  at  tbe  last 
term,  vrhtcb  have  In  effect  overmled  the  earlier 
declnons  of  this  court  In  the  salt  of  tbis  com- 
plainant ualnst  Lorlng  Goes  and  others,  re- 
ported In  S  Bann.  A  Ard.  US.  i^  i?.  Q>.  v. 
Loomtotive  Sngiiu  Safety  Truek  Oo.  110  U.  8. 
490  [28:  2281;  Btuies  ▼.  KxeOtiar  iffi).  Oo.  110 
D.  S.  181  m-.  OCl;  boubUFOinUd^Oe  Co.  v. 
Tw  fltew  Ufa.  Co.  109  U.  8.  117  [27:  8T7]i 
Pmip*  V.  Iktrmt,  111  V.  S.  004  [28:  0331. 

"Tne  complainant's  patent  being  void  for 
want  of  novels,  it  becomes  ucnecesssiy  lo 
consider  the  other  defenses. 

'  Bill  dismissed  wltb  costs."  ■  i 


_  for  appellant; 

xne  reissue  ciaim  whs  valid. 

G^d  A  Stock  Teleg.  Oo,  v.  Commereiat  Tdm. 
Co.  W  Fed.  Bep.  840. 

Tbe  reissue  claims  were  not  tmdoly  ex- 
panded. 

Saladeo  v.  Baeint  Wagon  A  O.  Of.  97  PaL 
Off.  Gaz.  1183;  Qlobf  J¥a«  Oo.  t.  U.  8.  Bom 
Nail  Co.  19  Fed.  Rep.  819;  Eickt  v.  Otto,  19 
Fed.  Kep.  749;  MeArlhw  ▼.  BiwMyn  Raavm/ 
"       •   Oo.  19  Fed.  Rep.  96B;  Dunbar  f.  WhiU, 

Rep.  748;  Storrsttr.  AtMVaeAint  Oo. 

14  Fed.  Rep.  910;  OM  ▼.  fMsr,  132  Fat.  Off: 
Qaz.  1391;  Brainara  ▼.  Orofrmt.  12  Fed.  Rep. 
"iU  Eamu  T.  Avdmu,  12S  U.  B.  40  (80-.  10«4). 

llie  patent  is  prima  faeU  evidence  that  the 
patentee  was  the  orielnid  and  first  inventor. 

OrottA  V.  Bmsi;  6  Pat  Off.  Ou.  188;  Hautt 
.^nU«bI,8PaLOff.QaB.e86;  Woodr.  Obeo- 
land  BaWnt  XOt  Oo.  A  Fish.  PaL  Oas.  (Uffl-tHh 
Farham  ▼.  .Am.  B.  0,  A  Btwfng  Maehint  Co.  4 
Fish.  Pat  Oas.  462;  UtOor  ▼.  AnfM,  S  Fed. 
Rep.  8M;  Wotn  Wirt  Xaitrm  Oo.  t.  Wirt 
WABeda.8  Fed.  Bep.  SIMMk 
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It  reqnlred  more  tbon  mere  mechuiical  ik&l 
to  pTodaM  what  ia  Bhown  In  this  patent 

Bnmn  Hfg.  Oo.  t,  Otert,  %\  Fed,  Rep.  718; 
Wixutor  T.  Bakt,  8  Fed.  Rep.  488;  Ortm&aa 
T.  WaOen,  9  Fed.  Ren.  dS8-M;  Dtderiek  v. 
OamU,  9  Fad.  Rep.  809. 

If  ■  new  GorobiDHtioD  utd  arraDgement  of 
known  elements  produce  k  new  and  beneficial 
reeult  never  attuned  before.  It  la  invention. 

Wditier  Loom  Oo.  t.  H^n*.  21  Pat  Ofl. 
Gait.  S091.  D 

Mr.  Oeorg«  Ih  Roberta,  for  appelleei: 

Tbe  device  Incka  the  novel^  of  inventfoD 
requialle  lo  support  a  patent. 

Pa.  It.  Oo.  T.  LoeomoUve  Bnfftne  8qfe^  Tratk 
Co.  110  U.  3.  490  (,28:  m);  Buttey  v.  Keeeltior 


mg.  Co.  110  U.  8. 181  (28:  96);  Do^iW  FoinUA 
Tatk  Oo.  T.  Tvio  ib'wr*  MJa.  Oo.  109  U.  S.  "" 
(27:877t;  PA.itiiwv.  OrtroA,  Ul^U^a  6M 


:  JVottA  v.  McMiain,  112  D.  S.  244, 

t49  (33:  703. 704);  OepRenfon  v.  BroMm  Oroto- 
lown  R.  Co.  114  U.  B.  149. 154.  IH.  108  (29:  SS, 
81);  Fomaet  Bolder  Oo.  r.  Fergumn,  119  U.  8. 
885,  388  (30:  406,  4081;  Thaleher  Healing  Go.  v. 
liurtit,  131  n.  8.  386,  394,  390  (SO:  9d,  940); 
Ilenrlv  v.  Golden  Stalo  it  Minen  Iron  Workt, 
.187  U.  a.  870.  375  (K:  207). 

Mr.  Chi^Juttiee  Fuller  delivered  tbe  opin- 
ion of  the  court: 

We  concur  witb  tbe  circuit  court  in  its  dis- 
position of  tbla  case  and  tbe  gronndi  upon 
wblcb  It  rested  its  decision. 

Tbe  nrencb-bnr,  tbe  fixed  jaw  npon  itt  upper 
end,  the  movable  jaw  sliding  upon  tbe  wrencli- 
bar.  the  screw-rod  parallel  wltb  tlte  wrencb- 
bar,  tbe  rosette  apon  the  lower  end  of  the 
■crew-rod.  Ihe  step-plate  surrounding  the 
wrencL-Imr.  tbe  wooden  handle  secured  bj  the 
nut  at  Its  extreme  lower  end,  are  all  dencribed 
In  the  patent  to  Coefl;  and  tbe  nut  screwed  up- 
on tbe  wrcncb-bar  just  below  the  alep-plale. 
and  provided  with  a  recess  for  the  purpose  of 
forming  a  ferrule  for  tbe  top  of  the  wooden 
handle,  which  Is  not  in  tbe  Coes  patent,  but  i> 
In  corn  plain  ant's  reissue,  had  alreadj  been  in 
use  In  the  Hewitt  or  Dixie  wrench  for  the  same 
purposes.  The  disclaimer  conceded  that  "  tbe 
[67]  DQt T,  combined  with  the  wrench-bar,  and  In- 
teriorl;  recessed  at  d,  fortheptupoaesetfcnth" 
was  an  old  device;  but  It  is  claimed  that  the 
device  la  Dew  when  the  recessed  nut  uid  wrench- 
bar  are  In  combination  with  the  liandle,  the 
step,  the  screw-rod.  and  the  movable  jaw. 
The  handle,  the  step,  the  screw-rod.  and  the 
jaw  are  all  to  be  found  in  tbe  Goes  and  Dixie 
wrenches,  and  the  recessed  nut  of  the  Dixie 
wrench  constituted,  by  the  shrmlder  which  It 
made  at  its  upper  end,  a  step  upon  which  the 
■crew  rested,  and  served  evuy  purpose  desig- 
nated in  the  relasued  patent  in  suit  aa  Intended 
to  be  secured  by  such  recnased  nut.  This  In  It- 
self justUed  the  finding  that  '-The  application 
lo  tbe  bar  of  the  Coes  wrench,  for  tbe  pnrpose 
of  securing  and  aupportlDg  tbe  step  and  resist- 
ing the  strain,  of  a  nut  already  in  use,  for  the 
aame  purpoae.  on  tbe  Hewitt  or  Dixie  wrench, 
lacks  the  novelty  of  Invention  requisite  to  snp- 
pratt  a  patent."  This  conclualoD  Isnot  affected 
Dy  the  fact  that  in  complainant's  wrench  the 
•crew-rod  of  the  Coes  wrench  Is  availed  of  in- 
stead of  the  acrew-sleeve  of  the  Dixie  wrench, 

Oomplainanf ■  fliM  claim  ia  as  follows:  "  1. 


The  step,  comUned  with  tbe  wteoch-lMir  and 
supported  by  Ibe  ntit  F,  or  Ha  eqaivalenl,  at 
the  place  where  tbe  step  is  connected  witb  tlie 
bar,  in  sndi  manner  that  the  step  can  be  re- 
moved from  the  bar  without  ■:aMug  or  abra- 
sion of  pajts."    The  ^edficatlon  a^s:  ""- 


forming  a  projection  from  Ihe  wrench-bu,  on 
which  resta  the  step  B,  and  thus  traosaiits  the 
back  pressure  put  upon  tbe  step  directly  to  the 
wrench-bar  at  the  place  of  connection  there- 
with,  and  thus  relieves  tbe  wooden  handle  there- 
from, tbe  connection  of  the  step  wttb  the  har 
being  made  in  such  manner  that  the  step  may 
be  nrooved  or  taken  off  the  bar  without  any 
cutting  or  abmsioQ  of  parts." 

Tbe  elementsof  thiicombinatioD  are  tbe  sup- 
port of  the  step  t^  the  nut  F,  Ihe  tnasmisaion 
of  back  pressure  Erectly  to  dw  wrench-bar 
through  that  nta,  and  tbe  removability  of  tbe 
step  without  cutting  or  abrasion  of  pann  Now 
the  Dixie  wrench  contained  the  nut  F,  screwed 
on  tbe  wrench-bar,  and  bansmitthie  tbe  bach 
preaeore  dlrectlv  lo  H,  and  lemorable  wilhonl 
catting  or  abrasion,  by  beInj;rimplTtUMCt«wed. 

Tbe  second  claim  b:  "  Tbe  nut  F.  combined 
with  the  wrench-bar,  and  Interiorly  recessed  at 
d,  for  tbe  purpose  tet  forth."  This,  as  so  stated, 
was  disclaimed,  except  when  aaid  reoeased  nut 
and  wrench-bar  are  in  comblnatkm  with  the 
handle,  the  itcp,  the  screw-rod,  and  the  mov- 
able jaw. 

It  waa  «^  in  OUltt  v.  M/omi  Btote  Oom- 
pans.  1S8  D.  S.  083.  687  {K-.&i,  280],  the 
court  speatdng  through  Mr.  JvtUeo  Bradley: 
"A  disclaimer  la  umiaUy  and  property  em- 
ployed for  the  surrender  of  a  aepuMe  claim  in 
a  patent,  or  aotne  other  distinct  and  aqnnbia 
matter,  which  can  be  exscinded  without  muti- 
lating or  changing  what  is  left  standing  Per- 
haps it  may  be  used  to  limit  a  oUm  lo  a  par- 
ticular claia  of  objects,  or  even  to  change  the 
form  of  a  claim  whldi  b  too  nroad  in  tta  terms; 


,.....__   .      .    supplemental  de- 
scription to  make  an  altered  d^n  Intdligible 


an  amended  specification  or  supplementd 


not  adapted  to  adisdalmer." 

The  tnmpWnant'a  qualified  dlsolalmer  is  sn 
admission  that  the  aeowd  claim  of  the  patent 
is  void  for  want  of  novelty,  vrhldl  la  tnu,  even 
if  the  qualification  were  effectual,  dnce,  ai  w* 
have  seen,  the  acrew-rod  and  movable  Jaw  cf 
tbe  patent  have  no  different  effect  from  Iha 
•crew-aleeve  and  movable  jaw  of  tbe  prior  Disk 
wrench,  upon  the  other  parts  of  ttw  eoaririna- 
tlon. 

Tbe  other  claim  is:  "8.  The  not  F,  eem- 
blned  with  the  threaded  bar.  and  perfonBinc 
the  office  of  snpporttnz  tbe  st^  and  aba  of 
rigidly  fasteniog  It  U  tne  bar,  tor  Ihe  pnipose 
set  forth."  Tbe  specUlcatioa  says;  "The  mn 
not  only  aupporta  the  st^,  but  can  be  made  to 
rigidly  fatten  the  step  to  tbe  bar  by  acnwinr 
it  ormly  up  agahist  ue  atep,  ao  as  to  gtipe  it 


ofsupportlng  tL_  ,,  _,  _  , 
ening  It  rigidly  to  the  bar.  The  nut  li  Ms- 
riorly  leoaned  at  i^  for  the  purpoae  of  fai«>V 
1MD.&- 


),  Google 


Uaomt  V.  DiRBicr  ov  CohmtatA. 


Hoiv  uwuv  VI  vuv  Buu  uiv  Doun  ^nwo  ui  uiQiaj, 

tbereb7  fnll^  ■"■^"♦"ff  Ui«  oMect  of  holding 
the  aUf>-plate  risldly  matened  to  podtloa.  In 
tbe  Cms  wraidtt  ibe  step  wu  ri^dl^  faatoied 
to  the  bar  l^  being  giipBd  between  ft  ahDiilder 
above  It  ena  upon  l£e  oar  eod  Uie  buidle  be- 
low tt,  which  wtu  backed  up  b;  the  nut  screwed 
upon  tbe  lower  eztremtty  of  the  bar.  Di»- 
penslDg  with  a  waaher  between  a  nut  and  Uwt 
upon  which  It  ac 
flee  of  tbe  nut 


3  action  of  the  nut  H  of 


the  Ooee  wrenoh  Id  griping  the  slep-plale  la  tbe 
•ame  aa  that  of  the  nut  F  of  tbe  patent.    Thla 
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ment,  oompoaed  of  blooka.  < 

.^  _i.i,  (urftwe  and  ooe  or  a 

d  and  the  bhtoka  being  ■ 


>D  tlietr  larger  eoda 
srooTe*  or  (paoBB  to  nor' 
SUe  aiUntr,  waa  nottta  i 
vatB^AieAprllli,]na 

E.  nie  formation  of  wedg»«baped  apaoea 

oelve  coQctele  or  other  filling  bj  lirlnK  olocki  with 
one  or  more  Inclined  aldeg  witli  tbeir  larser  ends 
dOKowarda  the  flillna  lotlng  aa  a  ker.  ana  the  uae 
or  wooden  blooka  laP—' "■ ' 


don. 

8.  J 

blooka  of  the 


otwum  in  toBfe  wujf  wvrv  wou  ■ 
tba  alleged  Invention  under  o 

lahapeand  material  an 
aubetantlBllT  the  aane  war  and 
■"••-'■- '-  a^  the 


prior  puenta  reiened  to  In  the  opinion.  It 

fee  renrded  aa  rnTatiwiIng  patentable  dotbI^. 

1.  lueattheMookaoaBtoaetthegnlnlnarar 
<*"«'"■  way  and  ao  aa  to  arola  wasto.  requlrea  aim- 
pie  tneehanlDBl  aklll  wlihout  fnvalrlng  Inrentlon. 

[Ho.  ir-- 

.Arguti  Jan.  8,  P,  1M89. 


iOteidtil 


■nit  for  the  fnfringement  of  patent  No.  101  ,fHK), 
laaned  to  Turner  Cowing  April  S,  1870.  for  a 
new  mode  of  conatnicting  wood  pavementa  in 
■treeta,  and  patent  No.  M,0^  lamed  to  William 
W.  BalUnl  and  Bnren  B.  Waddell  Angnat  24, 
1860,  for  ImproTements  In  alreet  pavemenla 
•od  patent  Ho.  04,068,  Iiaued  to  aald  Ballard 
«Dd  Waddell  Augnat  %i,  1B69,  for  an  improved 
mode  of  cutting  uocka  for  street  paTemenia:  bf 
which  it  was  decreed  that  no  case  of  actual  to- 
igcment  waa  made  out  as  to  No.  94,068,  and 
.  t  Noe.  HOea  and  lOl.SM,  were  Told  for 
want  of  pateotable  novelty.    Jfflmud, 

Statement  br  Jfr.  CAief  Jvttiet  FoUm-i 
TaUmadge  %.  Brown  filed  bia  Ull  In  the  Ba- 
ISO  D.  S. 


[4th  day  of  April,  1880,  counting  upon  three 
patents  alleged  to  have  been  Infnnnid  by  the 
respondent,  namely:  Patent  Ho.  101,690,  is- 
sued to  Turner  Ckiwing,  April  0,  1870,  for  "  a 
new  mode  of  constructing  wood  pavements 
tor  itreets."  Tbe  spccificatitm  and  claim  an 
aa  follows: 

"The  nature  of  my  invention  condata  fn 
providing  and  arranging  blocks  of  a  peculiar 
shape  In  manner  to  form  wedge-ahaped  crevloes 


"  Figure  1  represenisa  section  of  road  paved 
with  the  blocks,  complete.  Finite  3  reprewots 
the  strslKlit  side  of  a  block,  wTtb  tbe  {ncllDed 
aldeatE.  Fig.  8  representstbelopof  ablock, 
and  alao  tbe  sectloa  of  tbe  base  D.  Fig.  4 
represents  tbe  straight  side  of  a  block,  wbicn  is 
set  next  to  tbe  iocuned  side  of  tbe  adjoining 
block. 

'■  In  Pig.  1  letter  A  represents  the  top  of  tbe  _  . 

block,  B  tbe  ride,  and  E  the  crevice  and  grav-  (""i 
el.  Tbe  blocks  should,  of  course,  be  placed 
BO  that  tbe  gravel  spaces  may  extend  length- 
wlae  across  tbe  direction  of  tbe  street  or  road, 
ao  that,  besides  wedglngandholdlug  the  blocks 
securely,  tbey  may  fiindah  a  bett^  foothold 
for  anitnals  drawing  heavy  loads. 

"  In  the  drawing  tbe  front  edge  of  tbe  pave- 


tt  is  obvious  that  the  wedge«haped  crev- 
ices may  also  be  formed  by  setting  the  above 
described  blocks  ao  that  two  vertical  sides  and 
two  inclined  sides  come  together  alternately,  as 
shown  in  Fig.  S;  and  Itis  equally  obvious  that 
two  blocks  havlDK  tbeIr  vartlcal  sides  together 
mav  be  replaced  by  a  single  block  having  two 
Inclined  faces,  as  shown  in  Fig.  6.  wltboutany 
material  chaof^  of  plan,  and  witb  a  cousidera- 
ble  saving  of  labor  and  expense  in  the  con- 
atructlob. 


ramming  aoira;  then  aet  tbe  blocks  ss  shown 


laid  alternately  on  larger  and  snuiiler  ends,  to 
OS  to  form  a  continuous  surface  of  wood,  but 
what  I  do  claim,  and  desire  to  secure  tij  letter* 
patent  of  the  United  SUtes,  is: 

"A  wood  pavement  composed  of  blocks, 
each  side  having  a  tingle  idolu  surface  and  one 
or  more  of  the  ddes  being  inclined,  and  the 
blocks  being  so  laid  on  tht^  larger  eikds  as  to 
form  wedge«h>ped  grooves  or  spaces  to  receive 
concrete  or  other  mutable  filling,  ■abstaotially 
as  set  forth." 

Patent  No.  04.003,  Issued  to  William  W. 
Ballard  and  Buren  B.  Waddell,  August  34, 
1800,  for  "Improvements  In  street  pavements," 
of  which  the  following  are  thespedOcation  and 
claims: 

"  Figure  1  is  a  perspective  view  of  a  section 
of   pavement  embracing  our   improvement.       rtu.% 
Pig.  3,  la  a  penpeclive  ^w  of  a  ^ca  of  tim-       l^*** 

o 
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,  ber  from  which  the  block  U  cut  and  abowhig 
Ibfl  cuu  rnada  bj  the  uw;  end  Fig.  8  U  e 
perspecllve  Tien  of  ttro  of  the  blocb  laid 
klo^lde  of  each  other. 

"  To  moie  cleorlr  Uluatnleour  Inventioa  we 
will  iMt>ceed  to  deecribe  the  constnicUoii,  etc, 
lefemng  t^  letters  to  the  drawlage. 

"A  lepreseott  the  bed  of  the  street,  which  Ii 
made  ■llghll;  arched,  the  ends  of  the  arch  reet- 
left  agtdost  the  curbs  B  B.  Strip*  C  are  laid 
upon  said  arch  at  right  angles  to  the  curb  and 
at  ooovenient  distances  apart.  Upon  said  strips 
Is  lidd  a  flooring,  composed  of  boards  of  any 
dedred  dlmensJons,  and  the  blocks  are  then 
laid  on  tUa  flooring  In  rows,  and  so  aa  to  break 
Jointa.  These  Uocks  aie  of  a  wedge  shape, 
and  are  ao  laid  as  that  their  bases  shall  louch, 
formlDg  a  cODttnuooa  arch  acro«s  the  street, 
and  leavtog  V-shaped  spaces  between  the  rows, 
Thi'se  spaces  are  filled  with  concrete  or  its 
equiTBlent,  and  the  whole  aurfcce  tarred  over, 
If  thought  necessary  The  gutters  arc  formed 
bf  Inclinieg  the  bed  sHghUv  upward  at  the 
curb  and  splitting  the  eads  of  the  blocks  off  to 
fit  against  the  cnrb  and  the  last  one  of  the 
street  blocks. 

"Tbepecoliaritrot  the  (docks  used  In  this 

GTement  is  that  they  are  wedge-shaped  and 
Tiog  both  ridea  at  acute  aoslea  with  the  base 
and  the  gmtn  running  parulel  with  one  and 
oblique  to  the  other  oflheee  aldea. 

'  'A.  more  perfect  description  of  these  blocks 
and  (he  msnoer  of  producing  them  is  glTon  in 
another  peodlng  implication,  now  on  nleln  the 
United  States  PtixaX  Office,  entitled  'A  m^bod 
of  cutting  blocks  for  street  pavementa,'  pre- 
pared and  executod  by  us  on  the  SIKhdaj  of 
Bepiemher,  168& 

"The  advantani  of  blocks  harfaig  both 
•ides  beveled,  with  llw  grain  running,  aa  de- 
•oribed,  over  Uie  ordinary  wedge4hap«l  block, 
are  flrat  Mid  most  important — that  only  one 
comer  of  the  base  Is  at  all  likely  to  become 
broken  oO  by  transportation  and  rough  band- 
ling;  whereas.  In  the  ordinary  block  both 
comers  an  UaUe  to  each  acddeota.  Another 
advantan  of  the  relation  of  grain  to  the  oldea 
of  the  block  Is  that  the  T-ahaped  ^lacea  hare 
one  IperfecUy  smooth  aide,  and  consequently 
leas  oppMtunlty  is  afforded  to  (he  gravel  in  the 
fllling  to  jam  and  leave  the  lower  portion  of 
[wlj  the  space  foosely  or  entirely  unfilled.  This  is 
beUeved  to  be  a  difilcultv  In  pavements  cod- 
strucled  of  wedge-sbapea  blocks  having  the 
stain  rnimlng  vertically,  and  thereby  expodng 
ue  fiber  on  both  the  beveled  tideeirf  the  blocks. 

"A  pavement  constracted  of  our  Improved 
blocks  can  be  laid  at  a  less  cost  than  any  other 


"  Jt  has  always  been  desirable  to  build  pave- 
menta of  wedg»«baped  blocks,  as  tbey  make  a 
stronger  and  more  durable  pavement  and  are 
more  earily  laid,  but  so  far  it  has  been  imprac- 
ticable owing  to  the  expense  of  produclag  the 
Uocta  caused  I7  the  waste  In  material  and 
extra  aawing. 

"  Havins  described  the  construction  and  ad- 
vantage of  our  Improved  pavement,  what  we 
dalm  as  new  and  desire  toaecure  by  letters 


shaped  blocb  having  the  grain  running  pt 


oonatiucted, 
cacribed,  of 


to  one  and  oblique  to  the  other  of  thetr  bevded 
sides,  and  produced  subatanllally  In  the  maimer 
referred  to. 

"  9.  A  wooden  street  pav< 
•ubstantiatly    as   hereinW< 
wedge  abaped  blocks  with  the  gniu  nu 
and  produced  in  the  manner  and  for  the 


Patent  No.  94,068,  issued  to  mid  BaUaid  and 

Waddell,  August  ai  ISO),  tor  "an  improved 
mode  of  cutting  blocks  for  street  paTemeot." 
of  which  the  a^wiflcslion  and  dafan  are  as  fol- 

"ligore  1  rapresenta  the  lumber  ss  the  bhx^ 
are  bong  cut  o9  in  order  to  give  the  ends  of 
the  blocks  the  proper  angle  or  benL 

"Fig.  %  represents  the  Blocks  after  betng  cot 
off  as  above  aeeoribed  before  aplittiuz.  Fig.  3 
representi  the  blocks  io  Om  act  of  Eeii^  split 
on  a  saw  table,  showing  the  reet  or  guide  neo- 
essaiy  to  cut  them  in  the  proper  direcdoo. 
Fig.  4  represen(a  the  blocks  finished  and  placed 
in  tbe  pavement. 

"Our  invention  oonslsta  In  a  novel  method 
otcotUng  and  splitting  bh>cks  for  wood  pftve- 
ment  in  such  a  maimer  that  two  ctHa,  ornibei 
one  cut  and  one  splitting,  wQl  produce  two 
linlsbed  blocks  with  level  top  and  bottom  and 
two  tides  beveled,  one  befaig  with  tbe  grain 
and  the  other  slightly  oUlque  to  Uie  grain, 
without  more  waste  of  timber  than  la  oocasoned 
by  tbe  saws. 

"We  take  a  jdeoe  of  lumber  four  and  •  half 
feet  loDg,  twelve  inches  wide,  and  seven  Indisa 
thick.  This  is  [daced  under  the  aawa.  aa 
shown  In  Fig.  1,  in  an  inclbed  posilliHi,  so 
that  tbe  first  cut  will  produce  blocks  witta  two 
sides  indined,  tbe  top  and  bottmn  level  or  ia 
parallel  planee.  llw  first  cut  prodnoea  nine 
blocks,  such  as  shown  in  Fig.  3,  out  of  «  piece 
of  lumber,  as  described  above.  Bach  aocb 
block  will  then  be  twelve  Inchea  king,  six  IndMs 
high  with  the  fiber,  and  sevra  mcbea  wide 
across  the  fiber.  These  blocks  are  tbea  t^Bk, 
as  hidicated  In  dotted  Unes,  Fig.  Sightly  ob- 
lique to  the  fiber,  as  seen  uso  In  Fig.  8,  being 
brongbt  toward  tbe  splitting  saw  in  an  iaoUDM 
pDSlaon,  Inclined  In  contraoiatiuction  to  »  post- 


moreover,  has  the  grain  running  Ii  

tion  of  one  of  tbe  bevded  sides,  as  dearly  ebown 
In  Ilgs.  9  and  8.  These  blocks  wU  thesi  be 
twelve  tnchea  long,  six  incbea  hl^  three  ittdMS 
wide  at  top,  and  four  Inches  wQe  at  Iba  baae. 

"llie-flguiee  of  feet  and  tnchea  vre  bnve,  of 
course,  UMd  only  asanlUusUation,  asdtSerett 
dimeonoDi  of  lumber  may  be  used,  hut  tboat 
giveo  wlU  do  f(v  an  ordinary  street  block. 

"  Tbe  two  greti  advantages  of  this  noadtod 
are  economy  of  lumber  and  of  labor  and  time, 
(he  only  loss  of  lumber  bdng  the  small  piacea 
cutoff  at  each  end  to  start  tbe  bevd.  BnA 
two  cuts,  or  ratber  oim  cot  and  one  splittlBg, 
piodace*  two  oompleta  blocks  ready  for  oae. 

"  Having  thus  deaoibed  our  Inventloii,  what 
we  desire  to  aecure  by  letters  patent  Is — 

"The  bemin  described  method  of  cutttm 
blocks  for  wooden  pavenwat,  so  as  to  Corai  fej 
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two  cnU,  or  one  oat  utd  one  apUttlDg,  two 
flnlalMd  bloclu  wltb  lop  tad  bottom  level,  or 
in  puaUel  plauea,  and  the  >fdee  bareled,  one 
side  bdng  iDcUoed  with  the  fiber,  and  wltbout 
wuie  of  maieila),  labstaotlaUr  uaet  fnth." 

The  defendant  pleaded  the  Statute  of  Limits 
■tlona,  wbereapon  tbe  complainant  amended, 
and  the  defendant  lubeequentlT  demiured, 
and,  the  demuner  being  orerrulea,  the  defend- 
ant, after  iat^toeing  another  plea  of  want  of 
no^ce,  aoHwered,  denying  that  it  had,  in  any 
w^,  violated  tbe  tipM  of  the  ounplalDont, 
and,  among  other  thlngi,  anrring  that  all  the 
•ubetaatial  dialms  of   oomplalnaut'i  allc^;ed 


patenlt  were  ooTeied  by  pMTioui  mtenu 
oraated  10  Nicolsoo.  DeOolyer,  Miller  and 
Mason,  Btone,  Cranfon),  and  othen;  and  that 


wooden  pavemeola,  in  m  aubatBOtial  partiCL 
Ian  identical  with  tboR  claimed  by  complain- 
ant, had  been  laid  and  und  for  more  than  two 
yean  before  tbe  patents  were  applied  for,  in 
Chicago,  New  York,  Boston,  etc,  and  that  tbe 


IS  flled  and  proofe  taken.  It 
appeared  that  patent  No.  lOl.SM  was  origlDaUy 
gmnled  to  Cowing,  whose  first  wpllcation  was 
made  in  Novembw,  1866,  and  r^ectcd  Decem- 
ber 27  of  that  year,  whereupon  it  was  amended 
and  renewed  m  1869,  bnt  the  dedsion  was  tbat 
the  a|q;ilicstion  had  lieea  abandoned.  It  was 
afterwards  entertained,  and  was  twice  amended 
in  1870,  and  the  patent  was  floally  issued  April 
5,  ino.  Id  tbe  original  appUcatioa  Cowing 
Bud,  as  in  the  patent  as  issued: 

"The  nature  of  mv  InveDtion  conslBti  in 
providing  and  arranging  blocks  of  a  peculiar 
shape  la  manner  to  form  wedgenrfiaped  crevlcM 
for  the  reception  of  earth  oi  mvel,  and 
wbeieln  such  earth  or  gravel  will  be  retained 
to  act  as  a  key  to  Und  and  oonflne  the  blocks 
in  their  place." 

Tb»  anumded  claim  of  Hay,  1869,  was; 

"The  above  described  wood  pavement,  coi 
Mracled  of  leciangular  blocks,  having  each 
wedKC-ah^ed  piece  cut  from  one  of  its  four 
Tcrtical  sidea  to  form  a  corresponding  space 
for  filling,  and  placed  and  filled  In,  subattui' 
dally  as  set  forth." 

Ttie  amended  claims  of  Febraaiy  22,  1870, 

"1st.  A  wood  pavement  condstinK  of  blocks 
having  one  or  more  inclined  sklee,  forming  be- 
tween them  wedge-shaped  spaces  or  cre^ces, 
wbich  are  filled  with  earth,  mvel,  oc  other 
niltaUe  material,  subeUAtiany  as  berdn  de- 
•cribed.  Sd.  Inwoodpavement,wedgeiihaped 
spaces  or  crevices  for  the  receptfam  of  earth, 
gravel,  or  other  filling  to  act  as  a  key  (o  bind 
and  confine  the  blocks  In  their  places  aubstan- 
tiallv  as  described.  8d.  A  wood  pavement 
block  having  one  or  more  oblique  or  inclined 
ridea,  so  as  to  form,  when  set,  wedge-shaped 
■paoea  or  crorices  to  receive  earth,  gravel,  or 
other  fllUng.  snbetanUally  as  set  forth.  4th. 
In  wood  iMTement,  In  combinations  with 
wedK»«haped  Grerlofls  al>ove,  formed  by  tlie 
peculiar  mtpo  <d  tbe  blocks,  for  reodving 
graval  or  other  fllltng,  a  continuous  bsse  be- 
neath, fwmed  bj  Om  complete  fitting  tt^etber 
ISO  u.  & 


of  the  same  blocks  at  the  bottom,  sabelantlslly 
as  specified." 

On  the  81st  of  March.  1868,  a  patent  was  It- 
sued  to  HiUer  and  Hason,  of  Otiloago,  Illinois, 
tor  "  cert^  new  and  uaetul  improremeots  In 
wood  pavements,"  In  which  tbe  claim  to— 

"  A  pavement  constructed  of  wedgc^diaped 
blocks  A,  when  laid  so  asto  break  Jmnti  with 
those  of  the  opposite  rows,  in  combination  with 
a  concrete  filling,  and  In  further  comblnatloa 
with  a  continuous  wood  foundation  and  so  laid 
as  to  form  contlnaoos  rows  across  tbe  street" 

It  to  said  in  tbe  spedficatioti  of  that  patent; 

"  The  blocks  A  are  to  be  cut  from  plonk,  and 
an  of  the  usual  size,  having  the  fiber  vertical 
The  blocks  of  our  pavement,  however,  dlOer 
from  an  otber  Uocks  In  use  for  pavements,  in 
having  both  sidee  beveled  from  top  to  bottom, 
ai  ibown  by  the  end  view  of  the  blocks  in 


u  traniveiK  rows.  Euai  block  may  be  se- 
cured to  the  foimdation  t^  a  nail  or  ii^ke  as 
shown  at  a.    It  will  be  observed  that  Inconse- 

Suence  of  the  peculiar  shuw  of  the  blocks  those 
1  the  several  rows  touch  «m1i  otber  at  Um 
bottom,  but  an  soma  distance  apart  at  the  t(q>, 
formingbetween  the  rows vredge-shaped chan> 
nels.  These  channels  are  to  be  filled  with  cto- 
Crete,  or  gravel  and  coal  tar,  or  other  suitable 
substance,  furnishing  ttie  necessary  foot  hold 
for  horses. 

"  The  blocks  can  be  out  with  kaa  waste  of 
material  bj  cutting  them  from  timber,  and 
splitting  the  timber  blocks  with  the  proper 
bevel  This  makes  a  strong  pavement,  and  at 
the  blocks  have  a  broad  base  they  will  not  cut 
or  break  tbe  foundatton  when  very  heavily- 
loaded  teams  are  driven  over  it." 

August  30,  1867,  letters  patent  were  reissued 
to  Bamuel  Nicolson,  of  Boston,  for"anewand 
useful  Improved  wooden  pavement,"  the  ongl- 
dbI  letters  having  tieen  issued  Angiist  8, 1854, 
and  new  letters  issued  dated  December  1, 1S68, 
Tbe  claims  of  the  second  reissue  are: 

"1.  Placing  a  continuous  fouudatloa  at  sap- 
port,  as  atmve  described,  directly  upon  the  road> 
way,  then  artanglDg  thereon  a  senea  of  blocks, 
having  pamllel  rades,  endwiaein  rows,  so  as  to 
leave  a  coclinuous  narrow  eroove  or  cbaoitel- 
way  between  each  row,  and  then  filling  said 
grooves  or  cbannel-ways  with  liroken  stone, 
gravel  and  tar,  or  otber  like  materlala.  8.  The 
formation  of  a  pavement  t^  layinga  foundation 
dlrectlv  upon  ue  madway,  substantially  as  de- 
scribed, and  then  employing  two  seta  of  blocks; 
one,  a  prindpai  set  of  blocks  that  shall  form  tbe 
wooden  surface  at.  the  pavement  when  com- 
pleted. ,aitd  an  auxiliary  set  of  blocks  or  strips 
of  board  which  shall  form  no  pan  of  tbe  sur^ 
face  of  the  pavement,  bnt  determine  the  width 
of  the' groove  between  tlie  principal  blocks,  and 
also  the  filling  of  said  grooTe,  wben  so  formed, 
between  tlM  principal  Uodt^  with  broken 
stone,  mvel  and  tar,  m  othv  like  material 
8.  Flaong  a  continuous  foundaticai  or  support, 
as  above  deacribed,  directly  upon  the  roadway, 
and  then  arranging  thereon  a  series  of  blocfca 
having  parallelsiaes  endwise  fn  a  checkered 
manner,  so  u  to  leave  a  soiea  of  dieckeied 
8«fr 


dUFUQU  CODBT  OF  1 
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Ipaces  or  cavltlei  betweco  nld  Uocka  and  tben 
flllJDg  uid  checkered  carhle*  with  broken 
■lone,  gra'Tfl]  and  tar,  at  other  like  ouierial. 


Btaaiiallj  aa  above  deacribed,  aod  ibeu  emploj'- 
iDK  tno  «eu  of  hlocbi,  viz.;  one  a  prlDClpal  set 
of  Dlocka  that  aball  form  the  wooden  aurnce  of 
tbe  pavement  and  an  auziliaiy  aet  of  blocka 
that  Hhall  form  no  part  of  the  wooden  lurface 
of  the  pavement,  but  det^mioe  tbe  dimeiuioiu 
of  t)ic  Ktsellated  cavitiee  between  tbepriud^al 
bloctia,  and  ibcQ  fllllng  aaid  twun>iiatifri  cavitiea 
wiUi  broken  atone,  grarel  and  tar.oi  other  like 
material. " 


h  tbe  nature  of  the  In- 


veniionissud  U. 

'  *ConaIat  In  an  arrangemnit  of  conical-formed 
(tones  or  other  bard  minerat  or  aflidoot  anb- 
■tancea  of  tbe  ikid  form,  placed  on  their  natural 
basci,  cemented  together  at  their  lower  extrem- 
iiies,  and  having  tbeir  remaining  iutenUcea 
Qlled  with  loow  materials  inaoluble  in  water." 

He  describes  pvramldBl  aWnea,  "cat  in  the 
form  repreBCQleil  In  tbe  drawing,  and  placed 
wiib  their  krge  end  or  aatural  base  downward," 
to  be  grouted  at  their  base&  by  a  good  strong 
«enient:  llie  upper  part  of  tbe  InlcrsUcee  that 
will  tbtn  be  left  vacant  to  be  filled  "with 
Bnelj  broken  flints,  patent  English  ,  .  .. 
pondered,  or  any  other  similar  subelance, 
aoluble  in  water. 

e  in  Qiat  form 


make  a  pnvement  nearlj  as  MtlMtanttal  aa  a  ■olhl 
■beet  of  granite." 

In  1889,  Bnglish  letten  patent  wpmlMoediii 
Richard  Hodgson  tOr  "  tmproreiiMoii  inib' 
forms  or  abapea  of  matoiaia  and  ■ubatance> 
used  for  bnikung  and  paving  and'tai  their  cnm 
Unations  for  aocb  purpoaee,"  in  whidi  be  dt 
scribes  an  invention  oonaisting  In  forming  aoJ 
shaping  materials  and  subataocM  aecotding  •', 
a  new  section  of  the  cabe  obtained  t^  dlvidii^ 
the  cube  into  ei^t  equal  piiamB  or  paita,  etc. 
the  abapea  and  forma  described,  with  Ihar 
combinations,  bdag  "iqqdicable  generaUy  to 
materials  and  (ubeiances  emplovedin  building 
and  paving,  wbeUier  of  sitwe.  Iron,  brides,  ot 
wood."  The  abapea  in  tbe  case  of  stone, 
marble,  etc.  are  "  to  be  formed  by  sawing  nr 
cutting  the  same  ont  of  the  full  site  of  tbe  cube 
and  living  Ihem  entire  in  their  relative  di 
mensions,  so  as  to  be  ready  to  be  placed  to- 
selher  either  horizontally,  vertically,  or  ob- 
liquely, as  tbe  case  mav  require,"  while  fat 
"wood  pavliw  a  pecoUar  dlsporftloa  of  the 
materlalB  or  bIo<^  thus  ahaped,  and,  if  neees- 
•arj,  pegged  ot  dowelled,  will  be  leqntred,' 
etc.  The  blocka  maybe  iMcked  up  togetber  is 
the  worksbtq)  in  masaea.  so  as  to  be  Ud  down 
more  speedily  on  tbe  ground,  wbere  tb<y  must 
be  fastened  together  with  p^  or  with  any  bi- 
tuminous compound  usually  employed  for  sim- 
ilar purposes.  They  mtut  be  plaoed  neady 
vertically,  as  the  tree  grows,  and  according  tr 
the  traffic  \'      ^      •  •   -  -  - 


He  explains  Ibat  while  stones  of  tbe  shape 
described  are  tbe  best  adapted  for  tbe  purpose 
of  tbe  pavement  or  carriage  way,  vet  lo  save 
eipcnse  use  may  be  made  for  all  ordinary 
pavements  of  Btonca  as  usually  prepared  for 
paviiiura,  but  taking  care  "  always  to  lay  their 
natural  bases  or  largest  end  downwards,  wblch 
Is  the  exact  reverse  of  tbe  mode  adopted  by 
paviouisi"  "the  upper  part  of  the  intcnnedlale 
(paces  or  Interstices  aforesaid  filled  with  pow- 
dered or  finely  broken  matter,  not  soluble  In 
water,  as  aforesaid." 

June  14,  1836,  En^lsh  letten  patent  were 
granted  lo  John  Lindsay  for  "certain  im- 
provementa  In  (he  construction  or  formation  of 
tbe  horse  and  carriage  ways  of  streets,  turn- 
pike, and  other  roads,  and  an  Improvement  or 
addition  to  wheels  to  be  used  thereon." 


"Tbe  method  of  arraDgingorlayingihemia 
•s  follows:  Instead  of  laying  Ibem  wltb  their 
broadeat  ends  upwards,  I  lay  them  with  the 
bniadest  ends  downwards,  and,  oa  esc b  stone  la 
made  of  a  wedge  form,  this  leaves  a  considera- 
ble space  open  between  tbe  stones.  These  I 
cloae  with  smaller  stones  of  a  wedge  form 
which,  being  carefully  pliiccd  and  well  rammed 
down,  after  a  sutBctem  quantity  of  fine  gravd 
or  grout  baa  been  worked  between  them,  will 

sea 


the  depth  or  subslanoe  of  the  wooil 


:Bt  be 


They  may  in  moat  caaes  be  laid  ai 
from  side  to  aide,  hut,  wboo  necessary.  In  a  di- 
agonal line. 

Defendant  Introduced  various  letters  patont. 
to  wit;  For  imprPveiM-vi  in  "tbe  macdiine  for  | 
resawing  boards  an.,  uther  timber"  (laaned  to 
Crosby,  ]B41):  for  "improvementa in aaw  milK 
for  curved  and  bevel  sawing,  but  which  may 
also  be  used  for  rectilinear  savdng"  (fsaued  to 
Normand,  18H);  for  "a  new  and  Impwed 
mode  of  sawing  stone  or  marble  Into  tapering 
and  other  forma  "  (issued  to  HcBlrd.  18S^:  for 
adjustable  table  for  reciprocating  aaw^' 


' '  whereby  tbe  proper  bevel  may  be  ImMited  le 
tbe  rlba  of  veasels  and  other  obiecta  wltb  acco- 
racy  aod  facility  "  (tamed  to  mnchman,  186t); 


i;  and  also  extracts  from  a  vol- 


These  extracts  treat  of  cutting,  t^  a 
iiidee,  rectangular  pieces  fnm  the  end  of  a 
_jng  bar,  and  rbomboidal  [decea  of  an^  angle 
ancTmagiiltude;  the  sawing  of  smaU  pieces  Intn 


regular  and  iiregular  ptdynma  of  any  partic- 
ular angles  and  numbers  of  ddea:  the  cnttiog 
of  miien,  etc;  the  sawing  beveled  edges  ana 


oblique  prisms  or  those  in  which  the  angular 
variations  are  in  tbe  vertical  [dane,  rbraibolda, 

"Wben  the  pieces  are  ptraDel  In  one  directkn 
and  beveled  in  the  other,  tfaey  em  be  cat  out 
wilbout  any  waste  beyond  that  arlMg  from  tbu 
passage  of  the  saw. " 

Figure  748  ahowB  a  matliod  of  outtlng  blocks 
IMC.  8. 


U88. 
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ttt  OM  out  for  Bach  piece.  Into  rbombiUM; 
wblcb  are  shown  wparatel;  at  a.  which  hlocks 
can  be  afterwards  divhJed  Into  two,  m  as  to 
make  triangular  ihaped  blocka  auch  aa  an 
ahowsat  e. 

At  the  beftrins  In  special  term  tho  btll  waa 
dismissed,  and  the  dectee  being  affirmed  In 

Ceral  term,  the  complainant  has  prosecuted 
appeal'"  ""'"  ' 


G.  J.,  Hagner  and  James,  JJ.),  and  from  it  it 
appean  that  it  was  held  that  no  case  of  action- 
able Inf 

ind^tbai  Hos.  94,062  and 

wantof  patentable novelt 
DUtria  of  Columbia,  8  Macker,  SU2. 

Mtun.  A.  S.  WorthinKtwH  and  C.  C. 
Cole,  for  appellant: 

Local  ststutea  of  limitation  do  not  applj  to 
suits  brought  to  recover  damages  for  ue  In- 
fringement of  letters  patent  of  the  United  States, 

Parlctr  v.  HaOoek,  9  Fish.  PaL  Cas.  S48. 
note;  CWKns  \.  Ftdila.  2  Fish.  Pat  Cas.  Ml: 
Head  V.  Milkr,  8  Bias.  IS;  Wood  v.  Clndand 
RMing  Mitt  Oo.  4  Fish.  Pat.  Cas.  550;  Wether- 
Ul  V.  N.  J.  ZiM  Oo.  1  BanD.  &  Ard.  106;  An- 
thony T.  OarroU,  S  Bann,  &  Ard,  165;  8ayUt  t. 
Lake  S<ore  A  M.  &  R.  Co.  9  Fed,  Rep.  BIS, 
note;  SagUe  v.  Dufruque  <t  S.  0.  R.  Co.  »  Fed. 
Rep.  616;  Bayu>ard  ».  St.  Lout*.  H  Fed,  Rep. 
427;  «avT.Fonif<fui/(ua>.27Fcd.Rep.6gi; 
May  V.  Logan  Co.  SO  Fed,  Rep.  260;  May  v. 
BaOt  Go.  81  Fed.  Rep.  478. 

The  Statute  go vemiD);  this  aubjoct.  section  05 
«f  the  Act  of  Julr  8.  1H70  (16  SiaL  at  L.  206), 
prOTidcs  that  all  actions  shall  be  brought 
during  the  term  for  which  the  letters  patent 
flball  be  granted  or  extended,  or  within  six  yearn 
vfter  the  eipiration  thereof. 

Ballard  j.  PittOvrgh.  IS  Fed.  Rep.  783: 
Vaughan  v.  Baa  Tenn.,  V.  AQ.R.  0».  11  Pat. 
Off.  Gaz.  7o9, 

The  patents  themselree  are  notice  to  every- 
body. 

fbydm  T.  Burke,  65  U.  S.  14  How.  676 
<14: 548). 

The  only  difference  between  an  Infringer  who 
Is  such  inDOCenllj'  and  a  malicioos  infringer  is 
in  the  measure  oC  damages, 

Emer»an  t.  8imm,  6  Fish.  Pat  Cas. 
Kat.  Oar-Brake  Shoe  Oo.  v.  Terre  Baule  Oar  A 
Mfg-  Go.  —  ■  "     

Pat.  060. 

Tbe  answer  admits  tbe  Infringement, 

Agaioam  WooUn  Co.  t.  Jordan,  74  U.  S.  7 
WalL  688^0: 177);  Gear  v.  FUeh.  8  Bann.  ft 
Aid.  67? 

Tbe  District  of  Columbia  U  lUble  for  the  acta 
of  ihe  hoard  of  pabllc  works. 

Bamet  t.  Dut.  CW.  91  U.  a  640  (88: 440); 
Nmi<Aalet  Paving  Co.  t.  Diet.  CM.  17  Ct  GL 
896;  Dontmm  t.  [T.  A  91  Gt  OL  122;  Olat*  t. 
Di*t.  CML2HacAr.498;  Boderieky.Ditt.  Ool. 
8  HscAj.  696;  Ditt.  OoL  r.  Waehtngton  Oae- 
light  Oo.  8  Hackey,  847,  848. 

The  answer  do«a  Dot  arer  that  this  Invention 
had  been  abandoned.  Tbls  defense  must  be 
flpeclficallf  set  up, 

Pnmdmct  BtOier  Oo.  t.  Ooodvear,  76  U.  B. 
fl  WaU.  798-801  {19: 567-670). 
180  V.  S.  U.  8.,  Book  8S.  t 


If  the  defense  had  been  set  up,  tbe  erldenoa 


_.    F.  Oi.  98  U.  8.  496  CMiBMJl 

WooOiuTV  Plantna  Math.  Co.  t.  JTaM,  101  U. 
8.  488  (26:949);  U.  8.  Bifl*  A  Cartridge  Co.  t. 
H'Ai(n«yJr7n«a>.118U.a23(80:58)!  BaOard 
T.  Pittebargh,  12  Fed.  Rep.  788, 

The  claim  that  Cowiog's  patent  Is  Inralld 
because  the  ameodment  made  In  ISTO  Included 
matters  not  covered  by  the  original  application, 
is  ood  not  set  up  la  the  answer. 

Walker,  PaL  440. 4S0. 008;  Protidenee  RuWsr 
Oo.  T.  Goo<fyear.  76  U.  8.  9  WaU.  798  {19: 567). 

A  patentee  Is  entitled  to  the  benefit  of  a  new 
molt  which  follows  from  the  Invention  do- 
scribed  Id  his  spedflcalkin,  whether  be  per- 
ceives It  or  not. 

Tucker  t.  .^aiding.  U  U,  S.  IS  WaU.  458 
{20:616)1  Stowv.  Ohieago,  104 U.  8.650(26i817); 
Woodman  v.  Sb'mpton,  8  Fish.  Pat  Gas.  B8; 
Grafiam  t.  Maton,  6  Fish.  PaL  Cas.  1;  Dailon 
y.  XeleoTt.  18  Blatchf.  867. 

Co  wing's  com  blnalioD  Is  new. 

ElUtOeth  T.  yiOoUott  PMement  Oo.  97  U.  B. 
130  (34: 1000):  Webtler  Zoom  Oo.  v.  Biggin*.  100 
U.S. 691  (28: 1181):  Wiekev.  Oilmm.mt.S. 
461  (26:400);  Phitlipl  v.  Dthvit,  111  D.  8.  606 
(38:688). 

Each  patent  covers  only  the  device  described 
in  the  specification  thereof. 

MeCormick  t.  TtOeott.  01  U.  B.  20  How,  409 
aS:  080);  Bridg*  v.  SiteeUior  Mfg.  Co.  105  U.  8. 
018(36:1100);  Z>uf  v.  SfarlingPump  Go.  107 TJ. 
a.  680{27:617);  Siaiey.  San pyarteieeo,  tl9  TJ. 
B.  Vnm:  lOTtl);  CantreU  v.  WaOiek,  117  U.  B. 
094  (20: 1016). 

The  doctrine  that  a  patent  for  a  combination 
includes  an  equivalent  of  any  particular  pnrt 
of  tbe  combination  Is  confined  to  cases  In  wblcb 
the  equivalent  waa  known  at  the  time  of  the 
invendon  patented. 

Oould\.  &!M,  8SU.S.  16  Wall.  187  (21:  SO); 
Gia  V.  WelU.  80  n.  B.  32  Wall  1  (22:  699); 
KoTMil  V.  Liiieay.  113  U.  S.  97  (38:  006), 

The  patent  is  pri'mo  facie  evldeoce  of  the 
ntllitv  of  the  iovention  which  it  covera. 

Lehnbeuter  v.  HoUhaiu.  105  D.  8. 94  (20:  080). 

Ajid  the  fact  that  tbe  defendant  has  used  the 
invention  Is  tufllcient  to  establish  tbe  utility  of 
the  thing  patented  as  against  It 

TrMffuvT.  JfiMMV.  4FlBh.  Pat  Oaa.  207. 

Speciflcations  in  an  appUcation  for  a  patent 
may  be  amended  by  adding  new  spedflcaUont 
ana  new  claims  involved  in  tbs  url^nal  spec- 
tfications,  models  and  drawlnn,  and  «  patent 
may  Issue  for  all,  having  effect  irom  the  oste  of 
first  application. 

Singer  t,  Bravnedorf.l  Blalchf.  591-580: 
Winan*  t.  Dmmead,  56  U.  B.  15  How.  S80-84S 
{14:  717);  Ooi^  v.  Bamei,  OS  TJ,  B.  1  Wall 
817-894  (IT:  ^.  886);  Sesmow  v.  Oabom*.  78 
U.  8.  11  Wall.  610-660  (20:  88-44);  Smith  v. 
Goodyear  D.  V.  Co.  OS  U.  8.  4SS-489  (38:  053); 
Dunbar  v.  Myers,  94  U.  8.  187-195^4:  S4-S7); 
Union  Paper  Bag  Madiine  Oo.  v.  Murphy,  97 
n.  8.  120-135  (34:  9S5.  936);  BlitabetA  v.  Svsh- 
oUm  Pavement  Oe.mV.S.  120  (24:  1000). 

Where  a  patent  has  been  granted.  It  relates 
back  to  and  takes  effect  from,  ibe  date  of  the 
first  applIcatloD,  and  avoids  intermediate  par 

Johnten  v.  Fiutman,  1  Woods,  188-10;  BiA 


ff-IOS 


BcTBXMB  OnuxT  09  TBK  Uhtimd  Btatsb. 


V.  UppbuM.  S  Ftih.  FU.  Ow  1-9;  Dtntal 
Vvleattilt  a>.  T.  VMbriM,  8  FUb.  Pat  Ou. 
e7-»7i  .«<m«  ▼■  Qr^fflth,  8  FUl  Pat.  Caa. 
MIM17:  JfeSHtfn  t.  AnvIdv,  S  FUi.  iU. 
Ou.  189-100;  Ann)  t.  AwuhImmi  jbap-Aon* 
£IM»  a>.  8  Rrt.  (MT  0«s.  406;  Bill(w4  T.  Aaft- 
1.  IS  Fed.  Rep.  TB8. 


Tbap 


«  patent  Ito^  makea  a  DrAxa /iH<«  caM  In 
favor  of  Uia  patentee  that  be  wu  the  fltn  In- 
TeniOT. 


Can  160-176;  Goodyear  v.  Day,  2  Wall.  Jr. 

28S-2D«i  Ba^Om  v.  BuffMt  Mfg.  Co.  4  rteh. 

Pat.  Caa.  86-104;  WOiter  Loom  Vo.  t.  HimifM, 

IS  Fat.  Off.  Qac  075-678;  WaMwmv.  HaiUh, 

4  Fed.  Bep.  M0-M4. 

Mr.  Hmut  E.  DkTUt  for  appellee: 

Tbe  nae  of  wood  foMead  of  atone  la  a  mers 

aabetttntion  <A  materiala,  and  ao  not  patentable. 

BoteMdn  t.  Oremwod,  1  WUt.  PsL  Caa. 

610;  SS  n.  8. 11  How.  248  (IS:  688);  Bid»  ▼. 

AIkv.  3  WUt  Pat.  Oaa.  470;  86  U.  S.  IB 

Wall.  670  m:  802);  AototdM/sr  t.  Ribtr,  99 

U.  B.  847  &i:  719);  Outtli,  PaL  ftg  01.  68  and 

caaeaclted;fMtt^T.  Detroit,  17f^  Oil.  Oac 


Bt^,  40B;  Own  r.  JeAMm,  li 
710. 

The  patent  la  clearlj  innlld. 

Drtmr  r.  Hudton.  6  Flah.  Pat.  Oaa.  8S7;  8 
Pat  (»I.  Gaa.  806;  MiUigan  d,  S.  Qlw  Co.  t. 
Vjiioit,  1  Bann.  A  Aid.  W8;  6  Pat  OfF.  Gas. 
m;  07  n.  S.  8  <B4:  BBS);  JTeOMlay  t.  i>H 
A>fa,  19  Pat  OS.  Oai.  1886. 

Bzhibit  Ho.  11,  ahowlng  theitate  of  th«  ar^ 
b  dearlr  adnlaslue. 

Avien  T.  i^^.  91  U.  S.  87  (88:  800):  10 
Pat  OS.  Oas.  417;  Wettlakt-r.  Oartter,  6  liiL 
Fat  Caa.  010;  4Fu.  Off.  Qaz.  686. 

Tbe  expedimt  for  economizing  material 
plalnlj  laos  tbe  elementa  of  a  petentable  In- 


one  or  nune  of  the  aldea  belof  Inclined,  and 
tbe  block*  being  ao  laid  on  their  larger  endt 
u  to  form  wedg»ehaped  groorea  ta  apacn 
to  receive  concrete  or  other  aoilable  fllUng," 
patentable  April  0, 1870,  la  view  of  tbe  state  of 
IbeartT 

Chamben  bad.  In  1884,  deacrfbed  a  pavement 
of  pyiwnldal  atonea,  twelve  Inchee  aqoare  at 
tbe  Mse,  debt  Incbee  aqnare  at  tbe  apex,  and 
ten  incbea  nigh,  placea  with  tbdr  huvn  end 
downward,  and  tbe  interallcea  filled  wftn  looee 
materiala  insoluble  In  water. 

lindaay'i  Invention,  In  1820,  oompriaed 
atonea  mMe  of  «  wedgMhaped  tOnn,  laid  wltb 
their  broodeat  ends  dowswardi,  leaving  a  con- 
atdernble  apace  between  tbem  to  be  doeed  with 
amallet  wedge-f  (omed  atonea,  wtib  fine  gravel 
or  BTont  worked  between  tbem. 

NIccdaon'B  pavement  was  oompoaed  of  blocka 
of  wood  laid  In  rows  acroaa  the  street,  with 
apacea  obtained  bf  Interpoelog  narrow  wooden 
stripe  between  the  blocks,  to  be  filled  wltb  con- 
oete  at  other  anltable  flIUng, 

Cowing  dtaclalmed  "«  wood  pavement  oom- 

Med  of  wedge-abuied  bloda  wbeo  the  blocks 
_«  laid  altematav  on  larger  ud  smaller 
enda.  so  aa  to  form  a  oontlnuona  surface  of 
wooOi'trnt  claimed  tbe  arrangement  of  the 
blocks  80  aa  10  leave  wedge^uoed  apecea  to 
receive  filling  to  act  aa  a  kcf  tobbdtbe  bkMiks 
together,  Bnt  reference  to  theae  prior  patents 
ctearlf  ihowa  that  tbe  formation  of  wedg^ 
abapea  space*  to  receive  concrete  or  otbo-  fiU- 
' —  by  laying  blocks  wlUi  one  or  mora  IncllDed 


Amwv.  Taylor,  14 Pat  OS.  Qai.  68L 

Tbe  applicant  enlarged  bla  dalm  to  cover 
Btructuies  for  which  patmita  in  the  interim  had 
ianied  to  other  parties,  and  to  embrace  an  In- 
vention different  from  bla  original  applicatloB. 

OMaago  d  S.  W.  B.  Oo.  y.  8a^  10  FU. 
OS.  Oas.  »8i  07  U.  S.  804  (84:  IftS). 

Where  a  known  mannCacniie  or  prodoet  ta 
In  tbe  market  porcbasen  are  not  bound  to  fai- 
qnlre  whether  ft  was  made  on  a  patented  ma- 
mloe  or  t^  a  patented jwoceaa. 

OooAftar  ▼.  If.  J.  CM.  £  Cb.  1  Flih.  Fat 
Oaa.  mi  Boys  t.  MoAMn,  8  McLean.  487; 


Mr.  OMif  AuWm  Fnllwddlvered  the  (^ta- 
lon of  the  court; 

Waa  a  wood  pavement  "oompoaed  of  bkwkL 
each  side  bavmg  a  abi^  ^ala  aarbce  and 


log  V  laying  blocks  wlUi  one  or  mora  Inclined 
si&a  Willi  Uielr  larger  ends  downwarda,  th« 
the  filUDg  acting  aa  a  key,  and  the  nae  of 
wooden  Uocka  In  that  way,  were  well  known 
at  the  time  of  the  alkged  mventhm  under  con- 
etdnation. 

The  Uodks  of  the  lindaay  patent  are  of  tbe 
same  shape  aa  thoae  of  Cowing,  bnt  areof  stone, 
whOe  the  latter  are  of  wood.  Dot  this  waa  noih- 


tlaUy  new  In  tbe  reaultfaig 

"--  '■ '  68  U.B.  *.  ^«-.  «-  I". 

I,  80  U.  S.  18  Wan.  ^70 
-Dental  Vvkanite 


poae  and  with  «MbetantIal&  tbe  same  result, 
whDe  tbe  material  of  tbe  Itiocdam  block  was 
~  e  aame  aa  that  of  Cowing. 

It  la  argned  ttiat  navel  and  rimDar  aubatan- 
oea  cannot  be  forcM  Into  tbe  stone  blodu  of 
theOhambera  and  Undaay  patenta,  and  that  in 
ramming  grml  btfweeo  wooden  Uocka  it  of 
neceaalty  fndenta  the  Uocka,  and  flw  fining 
mntt auiere mneb  nuKe firmtythan wonld be 
tbe  case  If  tbey  wen  stoofli  niece  la  nothing 
aald  about  this  by  Cowing  In  Us  nedficatton, 
but  be  Is  mUtled,  if  lUala  an  advantage  di- 
rectly toUowlng  tn>m  the  allied  inventioD  aa 
described,  to  tbe  benefit  <rf  It,  whether  be  pei^ 
cdveditornot  SbMV.  CEUmvo.KMIT.  S.M7, 
800  £06: 818, 817].  Hia  aama  eSect.  bowevvr. 
UOD.S. 


Bbowh  t.  Dnrsicr  <nr  OoLomu. 


87-103 


would  be  obtained  Id  nmniing  fllllng  between 
the  blocks  of  any  wooden  paTement,  aod  tbe 
tame  Uablli^  of  tbe  fliling  ''to  extend  UtenUr 
into  tbe  fiber  of  the  wood  and  teat  Itaelf  there- 
in" ia  fonod  In  tba  Ntorfaon  pavement. 

In  the  Chsmbera  patont  Um  blocka  tiad  foor 
Inclined  tidea,  which  would  make  tbe  filled 
■pace  run  lengthwise  aa  well  aa  croaswlsci.  In 
the  Cowing  patent  the  crerlcee  run  lengthwise 
"acroBS  Ihe  directloii  of  the  street  or  road  "  v ". 

As  Conlng'i  combination  simply  cmbrucei 
blocks  of  the  same  shape  and  materlsl,  and 
similar  fllUng,  applied  in  substandall;  tbe 
same  way  and  producing  mitwtanllally  the 
same  resitiw  aa  tn  tiie  prior  patent*  referred  to, 
it  cannot  be  regarded  as  poimeiwing  patentable 
Dorel^. 

The  first  claim  of  patent  No.  94,062  coven, 
as  an  article  of  mannfacture,  "wedge-shaped 
blocks  baring  the  grain  running  parallel  to 
one  and  oblique  to  tbe  other  of  ibetr  beveled 
•Idea,  and  produced  subslantiany  In  the  man- 
ner referred  to," 

Tbe  second  is  "a  wooden  street  pavement 
constructed,  eubstantially  as  herefnbefore  de- 
scribed, of  wedge^bapei 
running  and  jwoduced 
tbepurposes  set  forth." 

Tbe  orijgiQa]  applicatloD  of  Ballard  was  filed 
June  IS,  1869,  andrejectedbv  Examiner  Spear 
npon  the  ground  that  tbe  cUim  waseueiitlBlly 
the  same  aa  that  in  No.  04,068,  whidi  was  for 
a  mode  of  oattinE  blodm.  It  was  then  amend- 
ed and  again  i^ected,  the  examiner  saving: 
"It  Is  admitted  that  there  U  no  difference  be- 
tween the  blocks  of  ^licant  and  those  of 
Miller  and  Uaaoo  in  connguratlra,  nor  is  any 
difference  claimed  rf  fuDcdona,  These  bloi^ 
and  those  of  tbe  patent  referred  to,  once  Ud, 
would  be  iDdistlnguiihaUe,  serving,  under  tbe 
same  condltltms,  precisely  the  same  pmpoees 
and  wearing  eqi^y  aa  fong.  The  difference 
lies  In  ihe  mode  of  cutting,  by  which  not  adif- 
ferent  block  Is  producef^Imt  tbe  same  block 
fa  cut  with  a  mioimtun  of  watte  of  material." 
From  tUa  dedaion  an  appeal  waa  taken  to  the 
examiners  in  chief,  who  aflbiQed  tbe  niUng, 


sntiallT 

shaped  blocks  with  the  grain 
1  in  tbe  mHnner  aiu  for 


holding  that  "The  trouble  with  tbe  present  ap- 
plication appean  to  be  that  theapedficationand 
claim  merely  set  forth  and  embrace  a  peving 
blodE  and  tbe  uae  thereof,  having  a  certam  form 


and  being  ao  cut  that  tbe  gnln  will  run  in  cer- 

'-'u  ■'■SlM  '<*^  tl>B  aides,  or  parallel  thereto, 

1  wlQioat  any  reference  to  the  mode  and 


manner  of  mannfactariDg.  Blocks  having  all 
tbe  pecullarltiea  set  forth  m^  be  manufactured 
iridioot  leaortiDg  to  the  method  by  which  it 


new  article  of  manufactuie  inodoced  by  Iba 
new  inveittion,  nor  li  It  at  all  material  whether 
the  grain  runs  as  set  forth  or  tbe  blocks  have 
tbe  piedse  form  described.  Therefore  these 
pectuhtiltiea  are  not  tbe  patentable  featuree  of 
the  inventfam;  they  merely  result  from  tbe  In- 


jBf  DM  hi  the  block  iteelf,  oor  in  a  wooden  street 
^Mvement  so  constructed.  It  is  not  denied  that 
IW  V.  s. 


tbe  Ballard  block  It  identical  In  sbmpe  with 
tboae  set  forth  Id  tbeOowIng,  Cbambeti,  Lind- 
say, and  UHleT  aod  Haaon  patents,  but  It  b 
clabned  that  a  difference  exists  between  it  and 
that  of  HiUer,  and  Mason  in  tbe  arraoeetnent 
of  the  grain,  namely,  tunning  parallel  with 
one  and  oblique  to  tbe  otbor  of  its  beveled 
skies. 

We  can  discover  nothing  materially  different 
In  the  practical  result  of  having  tbe  grain  run 
In  this  way,  and  no  material  difference  is  dis- 
cloeed  by  tbe  evidence^ 

Tbe  specldcatloD  asserts  that  the  gravel  In 
the  fllHng  Is  not  so  liable  to  Jam  and  leave  tbe 
lower  ponion  of  the  apace  loosely  or  entirely 
unfilled,  where  the  blocks  have  one  perfectly 
smooth  dde,  and  Oat  "Only  one  comer  of  tba 
base  la  at  ^  likely  to  become  broken  off  by 
transportatioD  and  rough  bandUng;  whereat, 
in  tbe  ordinary  block  both  comers  are  liable  to 
luch  acddents;"  but,  as  appears  from  the  evi- 
dence, "If  the  blocks  are  cut  with  tbe  graluio 
the  manner  described  In  sdd  patent,  although 
one  side  Is  not  so  likely  to  break  off  as  the 
other,  yet  the  aide  that  has  tbe  grain  oUlque  to 
it  It  twice  as  likely  to  be  broken  oO  at  the 
blocks  made  In  the  ordinaiy  way,  that  Is,  with 
the  grain  vertical^  and  "The  effect  of  tbe 
amoolh  side  of  one  Mock,  If  there  ware  such 
an  alleged  advantage  in  said  sld^  would  be 
fully  recompensed  hy  the  addltionu  roughness 
of  die  other  side;"  and  It  would  seem  that  tbe 
durabni^  of  the  block  Is  lees  where  the  grain 
is  inclined  than  where  it  Is  vertical.  It  islully 
shown  in  an  elaborate  repeat  upon  wood  paving, 
quoted  from  In  tbe  evidence,  and  which.  It  la 
testifled,  agrees  with  general  experience,  that 
vertical  flber  bloi^  have  tar  greater  power  of 
resistance  than  blocks  with  flben  borlzootal, 
and  with  fibers  at  various  d^jeea  ei  inaUna- 

tlOD. 

The  manner  of  laylns  the  blocks  Is  subetan- 
tlallv  the  same  as  In  prior  pavementi, 
"Rie  procest  of  makhig  the  block  ia  given  In 

Gitent  H,M8,  tbe  dalm  of  which  it  "the  bere- 
■described  method  of  cutting  blocka  for 
wooden  pttvement,  so  as  to  form  by  two  outs, 
or  one  out  and  one  splitting,  (wo  finished 
blockB  with  top  and  bottom  level,  or  In  oaral- 
lel  planes,  and  tbe  sides  beveled,  one  sldebeing 
Inofined  with  tbe  fiber,  and  without  waHe  o1 
material,  subetantially  as  set  forth." 

From  what  we  have  t^  it  will  beperoelved 
that  this  claim  and  the  first  claim  vi  patoit 
No.  94,063  must  be  considered  together.  Tbe 
manner  of  producing  tbsM  blocks  It  deecrfbed 
as  cutting  them  from  hmiber  by  means  of 
guides  BO  as  to  cot  the  blocka  of  obtain  bevdL 
by  which  a  block  li  i»odaced  having  two  of 
Itt  tides  IncUned  and  with  die  grain  running 
panlld  to  one  and  obUqtie  to  the  otbv  <d  tbe 
iMveled  sides:  Im*  Oia  essential  (eatunt  of  tbe 
apparatus  described  In  this  patent  appear  in 
many  of  tbe  defendantfs  exhibits.  Instead  of 
having  a  table  parallel  with  tbe  shaft  of  the 
aawwatr^t  an{^  with  tbe  saw  Itself,  the 
patent  In  qtustlon  usee  a  rest  or  guide  in  pre- 
Ecating  the  material  to  the  aaws,  but  the  use  of 
such  guides  is  shown  In  Holtiapffel's  "Tutit- 
Ing  and  UechaniGal  Manlpnlatiim,"  and  On» 
br*  petent  and  others. 

The  prior  existence  of  the  method  of  ontting 
blocks  without  waste  by  tererlng  a  large  blodc 


SUPSZUX  COUKT  OF  THE  [TxmED  Statxo. 


Oct.! 


by  •  aom  cnt  (roin  m  long  «tlclc  and  thou  di- 
vIdiDK  that  Uock  Into  two  dmlUi'  block*  by  a 

Slltt&ig  cot  li  aatlafactoril;  eetabluhed,  u  ftlso 
e  same  leiolt  reached  In  the  ume  way  Id  the 
treatment  of  itone.  Id  the  ewe  of  the  Ball&rd 
block,  the  rplittlDg  cnt  la  made  Id  ■  dlreclton 
parallel  nitn  the  gcala;  taut  fliat  Ib  because  the 
object  of  baviog  uie  grain  nm  In  a  particular 
WKT  controlB  toe  action  of  the  mechaoic,  who 
maKM  tbe  cut  w  he  dealree  the  fiber  to  ran. 

Complatiiaiii'a  enwit  admits  that  the  pa- 
teDtee  (a  the  HcBlnf  patent,  by  tbeOratcatbe 
make*,  produces  a  block  of  rbomboldal  form, 
and,  b^  a  iecond  oblique  cut,  diridee  bis  block 
Into  two  equal  wedge-shaped  blocks,  produced 
without  WMte  of  material;  and  tbe  difference 
he  poiotB  out  between  that  and  tbe  Ballard  and 
Waddell  patent  Is,  so  far  as  the  cutting  opera- 
tion is  concerned,  tbat  In  ibe  former  tbe  cut 
wblcb  dlrides  the  rhomboid  Into  two  wedge- 
sbaped  blocks  U  made  rctoh  the  grain,  wUle 
in  Ow  latter  tt  li  made  In  tbe  general  direction 
of  tbe  grain. 

To  cut  the  block  so  as  to  get  tbe  grain  In  a 
particular  wi^,  and  M  as  U>  avoid  waate,  re- 

Qulres  dm-' ■■ — '— '  -'-"'  — ''*■ — * ' — '- 

bglnveui 

The  result  is  tliat  none  of  these  clalma  can 
be  sustained,  and  Uu  dtertt  qf  tie  Oovrt  btleu 


ANDREW  CALTON,  PIff.  in  S 


et»  a.  a.  Beporter^  ad.  8»«r J 
OanvMianfor  mvnbr— «rrwr  iniutitulnieliiifi 


PI  ERROR  to  tbe  Supreme  Oonrt  of  the  Tei^ 
ritOTj  at  Utab,  afDrmIng  a  Judgment  of  the 
District  Court  of  that  Tecritorr,  of  death  for 
murder  In  tbe  first  dM;ree.    Betenei 


SlaU  w.  Wiejun,  U  Uo.  M;  SCata  t.  Ourttt, 
TO  Mo.  SSSi  8laU  r.  BMmm.  78  Mo.  SOS; 
.fAoM  ▼.  A«,  71  Ho.  IM;AafaT.£I«t,74Ho. 
816;  Kaetum  t.  Chm.  Un-BH;  PtopU  t.  Vanee, 
SI  CaLMO:  Aii(«T.£Mea,74Mo.2atl 

Murder  la  the  killing  witli  malice  ftfore- 
thought. 

Om.  T.  mMtfT,  6  Cnsb.  804;  Blsbop,  Orlm. 
Law,  g  42S;  BmuAanui  t.  Slat*.  6  Blackf.  200. 

Tbe  charge  was  mlakading. 

StaU  T.  am,  1  Der.  A  B.  I..  49S,  406;  Toung 
870 


V.  State,  11  Humpb.  200;  muU  y.  StaU,  1 
Swan  (Teen.}  200;  Hale,  P.  C.  466,  note;  MaA» 
-  Peoplt,  10  Mich.  213. 

As  to  what  is  meant  by  beat  of  passion,  see 
B  Lawson,  Crim.  Def.  pp.  ItSO-WiSlatt  ▼.  JVms. 
ru.  1  Hay  w.  (S.  C.)  &0;  I  Am.  Dea  6U;  A*- 
pie  V.  Fred,  48  Cal.  487. 

The  Laws  of  tbe  Territoij  of  Utab.  p.  IIS, 
Sub.  7,  Laws  of  1878,  and  as  amended,  Uiwi 
1884,  provide  that  tbe  lodge  shall  not  charge 
the  Juiy  RB  to  roatieia  of  foct,  or  tbe  weight  of 
e  video  ce. 

Hopt  V.  Utah,  110  U.  B.  074  (2S:  2^;  Sdig- 
man  v.  Kaliman,  8  Cal.  216;  J^'ple  v.  Waiiamt, 
ITCaL  148;  People  v.  Diek,  33  Cal.  316. 

Where  death  ensues  In  the  heat  of  blood,  sl- 
though  a  deadly  weapon  Is  used.  It  is  only  mas- 

3  Whftrt.  Grim.  Law,  074;  WharL  Homldda, 
189,  087,  990,  008.    ' 

A  blow  or  blows  area  Just  cause  for  provook 
tion. 

0am.  T.  Drum,  58  Fa.  9. 

Cooling  time  may  be  one  hour  or  halt  a  day. 

8  Bishop,  712. 

The  Inatruction  that  tilie  question  of  ^nsanltt 
depended  on  def  endaot's  abili^  to  dlstlnguiiB 
between  rigbt  and  wrong  wa«  error. 

IttnoM  v.  Slate,  81  Ala.  677;  Slate  v.  Pike, 
4«  N.  H.  SM;  State  v.  Janei,  SO  N.  H.  809; 
Moppi  T.  Ftople.  81  m.  B8S. 

JA-.  Was.  A.  Kmarr.  Amt.  Altg-Om..  for 
defendants  In  error: 

llie  failure  of  a  prisoner  to  make  an  objeo 
tlon  In  the  trial  court  must,  on  a  writ  of  error, 
be  tahoi  to  be  a  waiver  of  tbe  objection  in  a 
matter  not  fandamentaJ  in  cbBracter. 

Oam.  V.  Btoweil,  9  Met  073;  PeopU  v.  Bealeba, 
17  CaL  889;  MeOariae  v.  BtaU,  14  Ind.  89. 

The  constracllon  Insisted  on  Is  at  war  with 
what  has  t)een  laid  down  in  California  under  a 
statute  couched  in  tbe  same  language. 

PtopU  V.  SlroT^,  46  CaL  802;  Pc^  V.  JAtr- 
php.  47  Cal.  108. 

The  employment  of  private  counsel  to  ai^st 
In  tbe  proeecution  of  offenders  la  ganaally 
recognized  In  Uils  country. 

I  Kshop,  Crim.  Proa  g  381  and  cases  dtedj 
U.  8.  V.  ffanwti/,  2  Wall.  Jr.  907. 

Pasdon,  as  a  palliating  dement,  must  bei^ 
resistible  or  uncontrollaDle  to  conatltula  msn- 
slaughter. 

8  Blahop,  Crim.  Uw^  DOT;  Bm.  v.  ^Dt, 
2  Car.  ft  E.  814,-  Bet  v.  Baymird,  6  Car.  &  P. 


n  laid  down  the  law  correctly  as  to 


A  record  ma;  be  amended  e 


n  In  a  crimi- 


nals V.  Oratm,  0  Ired.  L.  (N.  0.)  164;  Cm. 
V.  Ju^  2  Mass.  884:  Cbm.  v.  .FVa^ll  AUsa, 
488;  StaU  r.  McComb.  18  Iowa,  47:  ButMit  v- 
AMpb,  44  nL  288. 

It  was  proper  In  tbe  Judge  to  toy  to  the  Jury 
tbat  iLey  sb  ould  e  mmine  the  evidence  of  drunk- 
enness with  caution. 


007;  People  r.  FranJdin,  70  CaL  S41;  A9<*t- 
IWD.  B. 


Caltoh  v.  Pkoflb  oir  Tax  Tbshitosx  or  V-aa. 


8»-e7 


Mr,  JvMee  Harlaa  delivered  the  ophilon 
of  the  Gouit: 

Tha  plaiDtiff  Id  error,  Calton,  wu  lodicled 
In  the  District  Court  ol  the  Second  Judicial 
IHstrict  of  the  Territory  of  Ulah  for  tbe  crime 
of  murder  la  the  first  degree.  In  that  be  "fe- 
bulously.UDlftwfully,  nllirully,  purposely,  pre- 
mcditttedlj,  deliberalelv,  ud  of  his  nudlca 
nforethougDt,"ktUedaDd  murdered  one  IticbKl 
Cullea.  Under  Che  plea  of  not  sull^  evidence 
wu  introduced  bj  Mm  for  the  puipoee  of 
■bowing:  Ft>(t,  tbatatthetlmeofthemiQgbe 
waa  1acM>able,  bj  rearca  of  unsoundness  of 
mind,  of  commlttiDg  anv  criminal  oBenae; 
tocojid,  that  at  most  Ibe  UUing  ms  '*npon  ■ 
sudden  quarrel  or  beat  of  passioD,"  and,  tbere- 
fore,  be  oould  not  be  found  guilty  of  any  higher 
oCtense  than  volmitsiT  manslaughler;  lAird, 
that  at  tbe  time  of  tbe  kUtio^  he  had  reasonable 
eiound  to  apprehend,  and  did  apprehend,  that 
deceased  was  about  to  do  him  great  bodily 

He  wu  found  guUty  of  murder  in  tbe  flret 
degree.  A  motion  for  s  new  trial  having  been 
denied,  and  tbe  defendant  having  elected,  as 
under  tbe  territorial  statutes  he  migbt  do.  to 
■uSer  death  by  shooting,  rather  than  by  bang- 
ing, it  was  adjudged  that  on  a  named  day,  be- 
tweenoertalnnow.bebepnUiclyBhot.   Upon 


appeal  to  the  supreme  court  of  tbe  Territory 
that  Judgment  waa  affirmed,  "save  as  to  the 
time  and  (he  publicity  of  the  eiecution  thereof." 
This  saving  was  because  Ibe  local  statute  pro- 
vides tbal  "'k.  judgment  of  death  must  be  eie- 
cuted  within  the  walls  or  yard  of  a  jail  or  some 
convenient  private  place  in  tbe  district."  I^ws 
(SSI  °'  ^^^'  ^°'^>  P-  '^'  '^^  prewnt  vrrit  of 
*■  error  brings  up  for  review  that  Judgment  of 

affirmance. 

It  appeared  Id  proof  tbitt  Calton,  Tlberty  and 
CuUen  were  reaideots  of  tbe  Star  Mining  Dis- 
trict in  tbe  Territory,  and  well  acqusiuted  with 
each  other!  On  tbe  morning  the  shooting  oo- 
cuTTcd,  Calton  and  TibertT  went  (o  Uilfin^,  a 
small  tdwn  near  by,  and  there  bwpeaed  to 
meelCullen.  During  tbedaytbeyalllndulged 
In  strongdrink,  and  necame  somewhat  intoxi- 
cated.   They  weretogether  durlngmoetcdtbe 


started  ftor  home.  Thav  left  Hiiford  together 
In  a  waggo,  Oalton  and  CoUen  sitting  on  tbe 
driver's  seal.  Oaltoa  drivinc,  and  Tmatj  on  a 
pile  of  ore  sacks  In  the  body  of  the  wagon, 
Tbey  did  ootint  far  In  Ihe  diractloD  of  Uieir 


get  a  whip  iaih  that  Calton  had  dropped, 
wbilehe  waa  on  tbegrcuDd  a  dispute,  in  some 
wav  not  fully  explained,  arose  between  CnUen 
and  Calton  about  the  possession  of  TibertVe 
bottle  of  liquor.  Babeequently,  and  wbUe  the 
latter  waa  dS  tbe  wagon,  a  struggle  ensued  be- 
tween CuHen  and  Calton,  durmg  which  the? 
cUncbed,  each  one  having  bold  of  the  other^ 
throat  in  rnich  mannor  as  to  satisfy  Tlberty, 
who  was  a  short  distance  away,  that  tbey  woe 
angry.  At  one  time  Cullen  seemed  to  be  press- 
ing Calton  against  or  over  tl»  dash  board. 
The  latter  flnaltj  leleased  btmeeU  from  the 
UO  D.  8. 


grasp  of  bis  antagonist  who  was  much  the 
stouter  man,  and  Jumping  to  the  ground,  look 
a  loaded  pistol  from  a  Bundle  he  bad  in  tbe 
wagon,  and  flred  at  Gullen  five  ahots  in  rapid 
succession.  According  to  the  statements  of 
Tlberty  ttie  deceased  did  not  move  after  the 
first  shot,  the  defendant  saying,  immediately 
after  that  shot  was  flrod,  tUat  be  hod  killed 
him,  and  that  be  "migbt  as  well  give  him  ihe 
resL"  Calton  and  Tlberty  returned  to  Milford 
with  tbe  dead  body  in  tbe  wagon,  and  tbe 
former  surrendered  himself  to  an  olScer  of 
the  law. 

Tbe  Penal  Code  of  Utah  established  by  tbe 
Act  of  February  18, 1876.  provides  that  "Every 
murder  perpetrated  by  poison,  lying  in  wait,  or  1^^] 
any  other  kind  of  willful,  deliberate,  malicious 
and  premeditated  killing;  or  committed  Id  the 
perpeUation  of,  or  attempt  to  perpetrate,  any 
arson,  rape,  burglary  or  robbery,  orpcrpelrated 
from  a  premeditated  design,  unlawfully  onU 
malldouslv  to  effect  the  dealb  oF  aov  otlier 
human  bemg  other  than  blm  who  is  killed^  or 
perpetrated  by  any  act  greatly  dangerous  to  the 
lives  of  others,  and  evidencing  a  depraved 
mind,  regardless  of  human  life,  is  murder  in 
the  first  degree;  and  any  other  homicide  com- 
mitted under  such  circumstances  as  would 
have  constituted  murder  ai  common  law,  is 
murder  Id  tbesecood  degree."  Compiled  Laws 
Utth,  1876,  p.  686. 

Tbe  same  Code  further  provides  that:  "Evenr 
person  guilty  of  murder  la  tbe  first  degree  shall 
sufFer  death,  or,  udod  the  recommenaatlon  of 
the  Jury,  may  be  imprisoned  at  bard  labor  In 
the  penitent^iry  for  Uf e,  at  tbe  diacretiou  of  the 
court,  and  every  person  guilty  of  murder  In  ttie 
second  degree  shall  be  imprisoned  at  hard  labor 
in  the  peiutentlaiy  for  not  leas  than  five,  nor 
more  than  fifteen  years."  Compiled  Idwa 
UUh,  1876,  p.  686. 

It  ia  clear  that  tbe  authority  given  in  tbe  sec- 
tion last  quoted,  to  substitute  imprisonment  at 
hard  labor  in  Uie  penitentiary  lor  life  for  the 
penalty  of  death,  when  tbe  accused  la  found 
guilty  of  murder  In  the  first  degree,  depends 
upon  a  previous  recommendation  to  that  effect 
bytbejury.  Witboutsuchrecommendatlonthe 
court,  in  the  absence  of  sufl3cient  grounds  for 
a  new  trial,  has  no  alternative  but  to  sentraice 
tbe  accused  to  suffer  dealb.  While  in  this  case 
the  jury  were  instructed  as  to  what  cousUroted 
moraer  in  the  firat  and  second  degrees,  they 
were  not  Informed  as  to  their  right,  under  tbe 
statute,  to  recomin^  imprisonment  for  life  at 
hard  labor  In  the  penitentiary  in  place  of  tbs 
puniahment  of  death.  If  tbdr  attention  had 
been  called  to  that  statute,  it  may  be  that  tbey 
would  have  made  such  a  recommendation,  aod 
thereby  enabled  the  court  to  reduce  the  punish- 
Doeut  to  Iropriaonment  for  life.  We  are  of 
oidnloD  that  tbe  court  erred  in  notdirectlnff  tbe 
attention  of  the  Jury  to  tbls  matter.  The^sUt- 
uie  erfdeotly  pioMeds  upon  tbe  nound  that 
there  may  be  caws  of  murder  in  tbe  first  degree, 
tbe  punishmeot  for  which  by  imprisoDmentfi^  fl 
life  at  bard  labor  will  suffice  ia  meet  tbe  ends 
of  public  Justice.  Its  object  could  <mly  ban 
been  met  through  a  recommendatloa  dt  tbe 

(nry  that  the  lesser  panisbment  be  InOlctea;  and 
t  is  not  to  be  presumed  that  tbej  mn  aware 
of  their  right  to  make  such  reoommendatioa. 
The  laflure  of  tlie  court  to  instraot  them  upon 
871. 


fiuFBXHi  Court  of  thb  Umitcd  Staii 


In  tlie  diflnn^ig  oidulou  of  Mr.  Jvttict  Heo- 
deimn,  hi  tbe  mpreiDe  onrt  of  the  TvrAiarj, 
tbst  t^  Um  utlon  of  the  district  court  "Tna 
^iaoner  waa  deprirsd  of  a  subataatial  ridit. 
The  detennioatitni  of  the  ouesHon  u  to  wbetbei 
he  ahoold  ■offer  death  orimpriaonmeDt  waa  oaa 
of  vital  conaeqaence  to  him.  The  ]uit  to 
whom  the  iMatutecommlti  the  determlnatloii  of 


Irdntfaud  reaponslblUlf  _  ._. 
matter  ao  u  to  require  them  to  exercise  thdr 
ludgiiMat  and  dtacietlon  In  reladon  to  It,  and 
vj  tbe  verdict  the;  lendered  the  court  had 
none."  These  tIbws  are  in  accordance  with 
the  fnndamcnial  inke  obtaining  In  the  trial  of 
criminal  cases  Involving  life. 

Other  onestiona  were  discussed  at  the  bar, 
but  as  t&e  instructloni  relating  to  Ihem  are 
somewhat  obscoie^  and  aa  they  ma^  not  arise 
npcm  another  trial  In  the  form  Id  which  tbt? 
are  now  presoiled,  we  forbear  a  delem^natlon 


F»r  Ou  arror  indicated  th»  jvdfftnmt  U  rs- 
WTML  via  dinOiontfm-  a  titu  Mat.  and  for 
*ueAfiirtJt»r  preoMdingi  at  mai/ rtot  be  iaamtitt- 
mii  wUk  OUt  efiniint. 


ASHBBL  OREBH  IV  tL. 

THOMAS  IL  NELSON  wt  u.,  J^pU., 

n. 
SAUB. 

mOUAB  U.  NELSON,  Jfpt.. 

e. 

SAME. 

DANUL  S.  SIOEXBB  n  AL.,  Applt., 

BAHB. 

(See  S.  a  Baportar-*  ad.  UM-IUJ 

^veCiM— filing  rtwrd  on  mppaO—moUmi  » 

ditmitt    eiuaion—*ahsn  aaiMd—jurHdittio» 

f  appMea. 


APPEALS  from  decreea'df  the  drcolt  Oonrt 
of  the  United  States  tOr  the  Western  Dis- 
trict of  Michigan,  for  tbe  dlstribntlon  of  tbe 
proceeds  of  sale  of  mortgaged  property. 

On  motion  to  dtamlaa.  ^^tai*  \Wsi».  Off, 
i0t7  and  1074,  ifnd  apptai  mNo,  181  i^om  it- 
em ef  MofS,  1883,  &*mi*Md;  apptai  i*  No. 
J8lJri>mdeermqfOeloUr8,l88S,d*Kniittd,  w*. 
Um  app^tmU  thaH  imu  and  mm  eitatitm. 

The  facuare  stated  In  tbe  opinion. 

Heir*.  J.  Hnbl«r  AshtoD,  Henxy  T. 
Deebert  and  D.  A.  ncKnlffht,*for  appel- 
lees. In  support  of  motions  to  dfimlsa: 

l^e  appeals  became  Inoperative  by  reason  of 
the  failiue  of  0>e  qipellants  to  docket  them 
here  during  tbe  term  to  which  they  were  le- 
ipectlTCly  returnable,  and  should  be  dlsmlaso'L 

Cattro  V.  U.  8.  TO  U.  8.  B  Wall.  49  (18: 163); 
Bdirunuan  v.  BloomtMrt.  74  U.  B.  7  Wall.  8M 
{10:8t);(?>^;tayv.AmeU,  99 U.S.  600 (30:854); 
3Hs  2l»rno(fo,109n.  8.117(97!877);  KtBws  t. 
COaHe,  lit  U.  B.  784  CB8;09»;  OmUM  y.  Deet- 
fon,118ir.  B. 310 (38: 988);  Fi^y.  Tna*  A 
P.  h.a>.  134  U.S.  033  (81:084);  CT.  &  v.  Bur- 
Oard.  130U.  8. 178(81:668);  Hevitt  v.  Fmert. 
116U.  B.  146<38:68Sn:B(i4f;>fdv.  AImm,  m 
U.  a  738  (81:  ^93). 

Oilations  were  necessary  In  this  case, 

Sagt  V.  Lma  OmL  £.  Oi.  96  U.  S.  71S  (24: 
«8);  Vantant  v.  Ebetn-Mtunetie  Oat-Ltgkl 
a>.  99U.  8.  B18(aS:»M)};0»K.^<fi  P.  B.  (h. 
V.  Blair,  100  U.  B.  663  (SO:  087);  Brown  v.  Jr«- 
Omnta,  134  U.  B.  491  (81: 496). 

JfetfTt  Ih  D.  MozTla.  WUl»rd  Klnga- 
Ivj  and  Danlol  E>  Sleklea,  for  ^tpellanta, 
in  opposition: 

A  moUon  to  dismiss  a  writ  of  error  becauw 
not  returned  at  proper  time  la  waived  by  ^»- 

Wbed  T.  LIdt,  8  U.  8.  4  Cranch,  180  (3: 588) 
Bingham  r.  Mvrrit,  11  U.  8.  7  Orancb,  99  (8: 
an);  PiehM  V.  Laasrwtod  83  U.  S.  7  Pet.  144 
(8:688);  OwfnffST.  TVJman,  86  U.  a  10  PeU 
34J9:  888);  Van  Bmmtatr  v.  WatU.  48  U.  & 
7  How.  784(13:018). 

Where  the  record  was  letumed  and  docketed 
before  motion  to  dtamlsB,  no  motion  lo  dismias 
under  the  ninth  rule  can  be  entertained. 

Bduar^  V.  U.  3.  103  U.  S.  S7S  C»:  SOS). 

Mr,  Jvttlet  BUktehfard  delivered  the  opio- 
lon  of  the  court: 
These  are  Ave  appeals  taken  in  a  salt  fai 
luity  brought  by  Aahbel  Green  and  William 
Bond,  trusteea,  against  the  Chicago,  Sasinsiw 
and  Oaoada  Baflroad  Company,  In  the  fflreait 
Court  of  the  United  States  tot  tbe  Western 
District  of  Uichlgan,  for  the  foreclosure  of  ■ 


1000  bonds,   of  $1,000  each.  Issued   by  lb* 
nmpeny,   and  payaUe   to  the  plaintiff^  or 


,Goa§R-»- 


A  deciM  WM  made,  on  June  SO,  188S,  dl- 
rectlDg  m  foreckwue  end  nie,  and  referring  It 
to  ■  maiter  to  determine  khe  priori^  <rf  toow 
who  claimed  to  be  credilora  of  the  oompaoy. 
On  Ae  Vtb  of  Horanber,  1888.  (he  master  flied 
his  report,  io  which  lie  divided  the  debt*  and 
bond*  proved  before  him  into  fonr  rltimrn  In 
class  A  he  placed  the  debts  which  bad  a  priority 
over  the  bonda.  The  vedltors  In  dan  A  were 
flOV]  Thomas  H.Helscai  and  James  B.8oule,  for  a 
debt  of  •20,884.17,  of  which  tlS,4»7.4S  had  a 
^orl^,  and  was  to  be  peid  Id  full;  and 
Thomaa  H.  Ndsoo,  for  a  debt  of  $7,119.42.  of 
which  t8,810.a0  had  a  priori^,  and  was  to  be 
paid  In  fnll.  In  class  B  he  placed  the  Ama 
fdt  htdders  of  Ow  bonds  as  pnrchasers  of 
them,  among  whrnn  wue  Dauel  E.  SIcklea 
for  168  bond^  amounting  to  (869,1141.28; 
and  Benjamin  F.  Stevens,  for  88  bondB,  amount- 
hig  to  $81,847.80.  In  da»  0  he  phMed  per^ 
sons  who  held  the  bonds  as  collateral  secunty, 
and  the  amount  of  security  so  held.  Amonz 
these  was  Benjamin  Ktcbatdaon,  with  a  debt  oi 
«aT8.8S8.87,  and  collateral  aeourltr  fai  800 
bonds,  amounting  to  9874,801 

Aft«  a  hearinK  on  (be  report  of  (he  master, 
and  enwptkina  thereto,  (he  court,  on  the  8d  of 
Hay,  1888,  made  a  decree  providing  for  the 
dIsMbutlon  of  the  proceeds  of  tbe  tale  of  the 
mongaged  property,  which  had  taken  place. 
AfterdueMing  tbe  paymentof  certain  expenses 
and  of  recdver'a  certiflcatea,  it  directed  the 
payment  jnw  rata,  from  the  fund  remaining,  of 
cerlafn  spedded  bonds  as  a  third  cUmm,  no 
greater  sum  to  be  paid,  where  tbe  same  were 
held  as  security,  then  sufficient  to  satisfy  the 
indebtedneM  for  which  th^  were  held.  In 
this  class  the  deoee  named  Sfcklet  and  Stevens, 
as  owners,  for  the  number  of  bonds  and  tbe 
atnoonU  aeverslly  beftne  mentioned ;  and  Rich- 
ardaon  and  his  assignee,  Henry  Day,  for  the 
debt  before  mentioned,  with  the  lien  on  800 
bonds,  amoUDtiog  to  the  sum  before  meoUoaed. 
The  decree  then  pnt  into  a  fourth  class  the  debts 
above  mentioned,  to  Nelson  and  Soule,  and  to 
Nelson,  to  be  paid  pro  rata  from  any  surplus 
which  should  then  remain. 

On  the  I2th  of  July.  18S8,  Sickles  and  Sle- 


rtfrom  the  decree  of  Hay  8. 1^;  and  t^  a 
lilte  order,  made  on  tbe  same  dav,  Richardson 
and  Day  were  allowed  to  appeal  to  this  court 
from  the  same  decree.  The  appeal  bond  of 
SIcklea  and  Slevens  was  Sled  In  tbe  Circuit 
Court  on  September  6, 188S,  and  that  of  Ricb- 
ardaoo  A  Day  on  August  14,  1888. 

On  the  6th  of  August,  1883,  Sickles  and 
Stevens  filed  in  the  circuit  court  a  petition 
alleging  that  the  master,  in  compuUnz  the 
amount  due  to  various  claimants  of  tbe  bonds 
other  than  the  petitioners,  and  who  held  the 
bonds  as  collateral  security  and  not  at  pur- 
chaser*, had  allowed  to  Ibem  Interest  to  which 
tbey  were  not  entitled.  The  petittoner*  set 
forth  that  they  dealred  a  rehearing  on  the  point 
thus  staled,  sod  prayed  that,  where  tbe  error 
bad  occurred,  then  might  be  a  recompotatton 
of  the  interest  and  a  return  of  tbe  overpayment, 
where  dbtribidion  had  already  been  tnade;  and 
that,  in  the  mean  tfane,  the  master  be  directed 
to  make  no  fnrtiier  distribution  of  the  fund; 
1^0  G.K. 


be  eqnllable  and  proper. 

On  a  hearing  of  the  mancr,  ine  coon  maai 
an  order,  on  uie  first  of  B^tembar,  1888,  ad- 


and  for  such  other  and  fiutker  reUef  aa  should 


On  a  hearing 
_a  order,  on  m ,, 

Judging  that  tbe  master  bad  n  

oumpuladon  of  Oie  interest  in  the  case itf  bond* 
held  by  dlven  clalmanta  a*  coUirtcral  aecnil^, 
in  that  be  had  allowed  sncb  claimanta  all  con- 
pone  appearlnc  with  and  attached  to  the  bcodi^ 
withont  recaro  to  tbe  date  when  they  were  de- 
livered to  Ine  holders.  Instead  of  computing  lit- 
tercet  upon  them  only  from  the  date  of  tnelr 
delivery;  and  referring  It  to  tbe  clerk  of  Om 
court  to  make  a  oompataUon  of  (he  Inteieatoa 
the  bondi,  from  the  dato  of  thetr  ddivery  to 
the  serenl  peraoos  who  held  them  aa  colUtenl 
securl^.  The  clerk  npotUA  inch  'computa- 
tion, and  staled  the  amount  of  tbe  800  bonds 
bdd  by  Ben  jan^n  Richardson,  a*  collateral  s^ 
cnrtty,  to  be  f880,78B,  Instead  of,  as  before 
$374,904.  It  also  appeared  that  Richardson 
and  Day  had  been  overpaid  $3,178.91;  and  that 
the  Wrought  Iron  Bridge  Company  had  been 
overpaid  |188.60.  C 

On  September  11,  1888,  Nelson  and  Soule 
were  allowed  an  appeal  from  the  decree  of  Ii^ 
8,  1888;  and  on  that  day  Thomas  M.  Nelson 
was  also  allowed  an  appeal  from  the  same  de- 
cree; An  wpesl  bond  on  each  of  these  two 
appeals  was  filed  in  the  circuit  court  on  Octo- 
ber IS.  1888. 

On  the  8th  of  October,  1888,  the  court,  on  a 
further  hearing,  entered  a  decree  which  redted 
that  tbe  cause  "came  on  to  be  reheard/'  and 
also  redted  tbe  flllog  of  the  petition  by  Sickle* 
and  BUvens  tea  a  rehearing,  and  the  making 
of  the  reference  to  tbe  clerk  and  hi*  report,  and 
stated  that  it  appeared  "to  this  court  tbat  a  re-  11001 
hearing  should  be  had,  and  a  correction  made  hi 
the  decree"  of  U»  8, 18S8,  and,  after  redtiog 
tbe  provisions  of  that  decree  In  regard  to  pay- 
ing the  creditors  In  the  third  dass.  then  pro- 
ceeded to  give  anew  a  list  of  the  third  class, 
pnttingdown  Sickle*  and  Stevens  as  the  owners 
respectively  of  tbe  same  number  of  bonds,  for 
the  same  amounts,  as  in  the  deciee  of  Hay  8, 
1888,  and  the  debt  of  Richardson  and  Day  at 
the  same  amount  as  tn  tbat  decree,  with  a  lien 
on  300  bonds,  amonndng  to  $880,781},  instead 
of  $874,904,  as  inthat  decree.  It  also  adjudged 
that  tbe  Wrou^t  Iron  Bridge  Company  had 
been  overpaid  $168.80,  and  Henrr  Day,  as- 
signee of  Benjamin  Richardson,  18,178.01,  and 
that  thqr  should  severally  pur  Into  the  court 
those  earns,  which  shonkl  be  distributed  among 
the  remaining  several  claimants,  in  propor- 
tions and  amounU  specified  in  the  decree; 
among  otben,  to  Benjamin  F.  Stevens,  $118. 2S; 
to  Daniel  E.  Sickles,  $£00.66;  to  J.  Bower  3s 
Co.,  $S7a»3;  to  John  F.  Bets,  $3S7.41;  to 
Thomas  W.  Fury,  $8011.08;  to  Hiram  Hodg- 
den,  $87.48;  to  John  A.  '*'— "  -°~'  - 
Frederick  A.  Nims.  $40.SI 


fobn  A.  BlweU,  $16.98;  to 

IS,  $40.S8;  andtoEdwardP. 

Perry,  $64.83.    The  decree  further  provided 
"that  Ml  persons  having  claims  against  the 


pons,  or  otherwise,  shall  present  ti 
this  court  within  five  days  from  (he  uawuiuui 
decree,  and  Is  default  thereof  the  dnk  of  thif 
court  shaD  dletribale  to  the  partlci,  reaneet- 
Ively,  aU  taoaeft  to  which  they  an  • 


^Goo^re 


lot-iie 


gijrBUB  CoTisT  or  tbm  Uihted  Siates. 
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bereundflr."  It  fnrtber  provided  "that  the  de- 
Gtee  ofUajS,  IBSS.entraedbeidn,  ahkllstand 
ratified  end  conflnned,  except  a*  the  suae  la 
changed  aod  modified  trf  this  decree." 

Od  the  17th  of  NoTember,  1888,  Richardson 
and  Day  were  allowed  an  appeal  from  the  d»- 
cree  of  October  8, 1683.  The  appeal  bond  on 
that  appeal  was  filed  In  the  circuit  court,  Not- 
eniber28,  1883. 

The  appeal  of  RlcbarduD  and  Day  from  the 
decree  of  Mav  8,  1883.  and  their  appeal  from 
the  decree  of  October  8,  188;!,  are  toKoiher 
known  as  No.  181.  There  is  no  other  appeal 
but  theirs,  from  the  decree  of  October  8, 1888. 
The  appeal  of  Nelson  and  Soule  from  Uie  de- 
cree of  Ha?  8, 1888,  la  No.  947;  the  appeal  of 
Nelson  from  that  decree  ia  No.  1027;  sad  the 
appeal  of  Sickles  and  Stevens  from  that  decree 
iiNo.  1074. 

Motions  are  dow  made,  in  the  four  cases,  bj 
John  Bower  &  Ca,  and  John  F.  Beti,  to  dia- 
mlss  the  two  appeals  In  No.  181,  and  the  other 
three  aopeals,  on  the  grounds,  that  the  tran- 
script <a  the  record  was  not  filed,  and  the  cause 
was  not  docketed.  In  this  court  at  the  term 
thereof  next  after  the  time  when  the  appeals  re- 
apectlvel;  were  prayed  and  allowed;  and  that 
no  citations  were  issued  on  any  of  the  appeals. 
A  motion  is  also  made  by  T.  W.  Ferry,  Hoda- 
den,  Elwell,  Nlma,  and  E.  P,  Ferry,  to  dls- 
miss  the  four  appeals  from  the  decree  of  May 
8, 1688,  for  want  of  lurisdictioB,  and  also  for 
want  01  due  prosecutfon,  because  Ibey  were  not 
lodged,  or  filed,  or  docketed,  in  this  court  dur- 
ing the  term  next  sncceedinK  the  date  of  their 
allowance;  and  to  dismiss  ttie  appeal,  in  No. 
181,  from  the  decree  of  October  8,  1888,  for 
want  of  torladlcUon  because  the  amount  in- 
Tolred  la  leas  than  $5,000;  and  to  dismiss  the 
appeda  In  Nos.  847  and  1027,  for  waot  of  cita- 
tions; and  to  dlamlssttU  five  of  the  appeals,  be- 
cause the  appellees  ore  not  described  in  them 
with  certainty. 

As  to  Nos.  047, 1027,  and  1074,  the  apMal  In 
each  Is  from  the  decree  of  Hay  8,  ISSB.  In 
Noe.  M7  and  IttST,  the  appeals  were  allowed 
by  an  order  of  court,  made  in  open  court  on 
tte  Iltb  of  September,  1888;  and  In  No.  1074, 
by  an  order  of  court,  made  In  open  court,  on 
the  ISth  of  July,  1888.  In  No.  947  the  tran- 
script of  the  record  was  filed,  and  the  case 
docketed,  In  this  conrt,  January  33,  1883; 
In  No.  1027.  June  36,  1888;  and  in  Na 
1074.  August  80,  1S8&  The  term  of  this 
oouit  next  ensuing  the  allowance  of  the  sev- 
eral appeals  in  Hoe.  »47.  10S7,  and  1074, 
from  the  decree  of  Hn  8,  1883,  was  the 
October  Term,  1888.  Thst  term  commenced 
on  the  8th  of  October,  1B88,  and  ended  on  the 
9th  of  Hay,  1B84.  The  traoscrint  of  the  re- 
cord filed  In  all  five  of  the  appeals  is  certified 
by  the  clerk  of  the  circuit  court  by  a  certificate 
bearing  date  October  4,  1884.  The  same  Iran- 
•cript  of  the  record  Is  filed  In  alt  of  the  appeals. 
The  transcript  left  the  offlce  of  the  clerk  of  the 
dicuit  Conrt  OB  October  6, 1834,  and  wassent 
by  exptess,  and  reached  the  deik  of  this  court 
on  October  10, 1884;  bnt  do  step  was  taken  by 


Rule  16  a  this  oonrt,  or  to  have  the  transcript 
filed,  or  the  case  docketed,  or  an  appearance 
87« 


entered,  at  the  term  of  this  conrt  next  after  the 
allowmncea  of  the  appeals,  to  wit,  the  October 

Term,  leaa 

The  rule  being  well  settled  that  this  court 
will  not  entertain  an  appeal  where  the  ttaa- 
script  of  the  record  la  not  filed  Id  tiila  court  at 
the  term  next  succeeding  the  taking  of  theap- 

rl  (Oredit  Oa.  r.  ArkatuoM  Omt.  B.  Oo.  a» 
S.  263,  3eg  [anu.  448,  449^  and  cases  there 
cited),  unless  a  recognized  satisfactory  excuse 
for  the  laches  is  made,  it  Is  soueht  in  these 
coses  to  show  such  eicase  by  £e  foUowlne 
facis:  In  October,  1888,  IheappellanleRlcbanf 
son  and  Day,  as  one  party.  Sickles  and  Stevens, 
HS  one  party,  and  Nelson  and  Soule  and  Thomas 
U.  Nelson,  as  one  parly,  gave  to  the  clerk  of 
the  circuit  court  a  jolat  verbal  order  to  make  a 
transcript  of  the  record  without  unnecessary 
delay,  and  forward  It  to  the  clerk  of  this  a 


of  thdr  reepecUve  claims.  After  such  ordi 
the  clerk,  the  appeal  of  Richardson  and  Day 
from  the  decree  of  October  8,  1883,  was  taken. 
The  clerk  did  not  know  that  each  appeal  was  a 
separato  matter,  bat  believed  that  all  the  ap- 
pals made  but  one  case,  and  that.  If  the  record 
shoold  reach  this  court  in  time  for  any  one  ap- 
peal, it  would  bring  np  the  case  as  a  whole, 
with  all  the  appeals;  and  he  understood  and 
believed,  while  he  was  copying  the  record,  that 
if  the  transcript  should  arrive  at  the  offlce  of 
the  clerk  of  this  court  on  or  before  October  15, 
1864,  it  would  be  In  ample  time  to  make  all  of 
the  appeals  valid,  on  the  filing  and  docketieg 
of  the  transcript  The  clerk  prepared  the 
transcript  as  soon  as  he  could,  having  tegard 
to  the  other  duUes  of  his  offlce  and  lo  the  size 
of  the  record  (which  makes  1236  printed  pagee, 
as  printed  here).  He  did  not  oompleto  the  mak- 
ing of  the  tisiucrlpt  until  about  June  24, 1834, 
and  forwarded  it  t^  express  to  the  clerk  of  this 
court  on  October  6, 1884.  These  facts  aresup 
ported  by  an  afSdavit  of  the  derk,  and  by  one 
of  the  BOltdtoK  for  Nelson  and  Soule,  to  the 
same  eflecL 

We  cannot  admit  the  validity  at  this  excuse. 
In  regard  to  the  three  appeals  in  ^eetlon.    All     jim 


Ushed  and  known.    The  same  nUing  must  ap- 

'    to  the  appeal  Id  No.  181,  from  thedecreeof 

'  1SS&^   Thatai^Mal  WM  allowed  July 


V' 


„ , JBOOt 

certified  ontil  October  4,  1884,  and  did  not 
reach  the  hands  of  the  clerk  of  this  court  until 
October  lO,  1884,  all  of  which  occurred  after 
the  expiration  of  the  October  Term,  1898,  of 
this  court.  That  appeal  therefore  fails,  with 
the  other  three. 

But  the  appeal  In  No.  161,  of  Richardson 
and  Day,  from  the  decree  of  October  8,  18:13. 
was  allowed  on  November  17,  1883,  after  the 
commencement  of  the  October  Term,  1883,  of 
this  court.  It  was,  therefore,  returnable  to  Hm 
October  Term,  1884,  of  this  couiL  The  tmt- 
scrlpt,  as  before  staled,  was  put  Into  the  hands 
of  the  clerk  of  this  court.  In  his  offlce,  on  the 
10th  of  October,  1881.  The  counsel  for  Day 
and  Richardson  took  no  further  step  In  tha 
maLteruntll  September  26, 1885,  whenbewroto 
to  the  clerk  of  this  court,  desiring  his  appear- 
ance to  be  entered  for  ibent.    After  some  f ur- 

izav.&. 
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tber  correnKiiidence,  the  conud  was  Informed 
b;  the  cleric  th&t,  altbouffh  the  latter  had  re- 
ceived the  record  In  October,  I8S1,  the  appeals 
bad  Dot  been  docketed,  because  Ilie  rule  as  to  a 
depcdt  for  coats  (Rule  10)  and  that  as  (o  the 
entiT  of  appearance  (Rule  9)  had  not  been  com- 
pUeo  with.  Oq  a  compliaDce  with  such  rules, 
and  on  the  S6th  of  October,  1885,  tbe  case  was 
docketed,  and  an  appearance  for  Ricbordsou 
and  I^  was  entered. 

Tbe  principle  applicable  to  auch  a  slate  of 
facts  is  that  established  br  the  decision  In  Ed- 
vartU  V.  United  8tattt,  103  U.  S.  075rS!t:2Q3]. 
In  that  case  a  writ  of  error  was  Issued,  return- 
able at  Octobar  Term,  187T.  &  iraoscripi  of 
the  record  was  lodged  in  the  office  of  the  clerk 
of  this  court  In  ^plamber,  1877,  but  by  an 
oversight  of  the  counsel  for  thr  plainilB  In 
error  no  fee  bond  was  given,  and  'ue  cause  was 
not  docketed  during  October  Term,  1877.  In 
September,  1878,  an  acceptable  fee  bond  was 
given,  and  tbe  cause  was  fonnallv  docketed.  A 
modon  was  made,  at  October  Term,  1880,  to 
dismiss  the  writ  of  error.  This  court  denied 
the  motion,  and  said  (p.  678):  "  We  are  aware 
that  In  some  of  the  cases  it  has  beeu  said  that  a 
writ  of  error  or  an  appeal  becomes  inoperative 
If  a  transcript  Is  not  filed  and  the  canse  dock- 
eted during  the  term  to  which  it  is  made  return- 
able, bat  ^is  has  always  been  in  cases  where  a 
return  had  not  been  made  and  atranscript  bad 
not  been  Qled  within  the  time.  The  language 
ahonld  therefore  be  construed  in  connection 
witb  those  faets.  In  Om'no*  v.  Tiantan,  8S  U. 
S.  10  Pet  447  [0: 4801,  and  Van  Rmtiiear  v. 
Watti,  4SV.B.7 How.  784  [13:918], leavewas 
riven  to  docket  the  canse  after  the  term,  when 


given  and  then  bad  not  been  in  tbe  mean  time 
a  motion  to  docket  and  dismiss.  That  is  this 
caw  ...  If  ■  return  la  made  and  the  tran- 
script deposited  In  the  clerk's  office  In  time, 
our  jurisdiction  la  kept  alive.  The  dotdteting 
of  the  cause  after  that  Is  mere  procedure;  and 
if  unreasonably  delayed,  the  parties  may  be 
subjected  to  the  consequences  of  a  failure  to 
proaecute  a  suit,  which  rest  largely  In  the  dis- 
cretion of  the  court,  when  not  provided  for  by 
rules.    Rule  9  Is  of  that  class.*' 

In  tbe  present  case,  although  the  transcript 
of  the  record  In  No.  181  wsi  bled  and  the  case 
was  docketed  on  October  20,  168S,  no  motion 
U)  dismiss  was  made  until  the  present  term; 
and,  under  tbe  foregoing  views,  we  are  of  opin- 
ion that  the  appeal  of  Richardson  and  Day 
from  the  decree  of  October  8,  I88B,  cannot  be 
dismissed  on  the  ground  that  the  case  was 
not  actually  docketed  during  October  Term, 
1884. 

One  ground  urged  for  dismissing  the  appeal 
of  lUcbanlson  and  Day  from  the  decree  of  Oc- 
tober 8, 18B8,  Is  that  aJtbough  that  appeal  was 
allowed  by  an  order  of  court,  made  In  open 
court  on  the  17th  of  November,  1888,  at  the 
same  term  at  which  tbe  decree  of  October  8, 
1888,  was  entered,  yet  the  bond  given  to  perfect 
■neb  appeal  was  ap^oved  by  the  Dlslrlct  Judge 
on  November  3U,  1888,  apparently  out  of  court, 
although  Qled  in  the  court  on  thai.  Jsyi  and 
that  under  these  drcumstancee,  a  citation  to 
tbe  appellee*  was  necessary,  and  none  appears 
ever  to  have  been  Iseoed. 
180  U.S. 


As  the  appeal  In  quesUon  was  allowed  in  i '  ia* 
open  court,  during  the  term  at  which  the  de-  l  *  *•■ 
cree  appealed  from  was  rendered,  and  that  ap- 


tbe  record  was,  as  we  have  held,  duly  lodged 
in  this  court  at  the  next  ensuing  term  thereof, 
namely,  October  Term,  1864,  In  snch  manner 
as  to  give  this  court  jurisdiction  of  the  case,  no 
citation  was  necessary,  unless  the  bond  was  ac- 
cepted, after  tbe  term  at  which  the  appeal  vras 
allowed.  In  tbe  present  case,  it  does  not  ap- 
pear that  the  appeal  bond  was  accepted  in  opea 
court,  or  at  or  during  the  term  at  which  the  aft- 
peal  was  ailowed;  and  a  citation  would  seem 
to  have  been  necessary.  Sage  v.  Iowa  Gent,  S. 
Do.  98  U.  8,  713,  71B  [34: 841,  8481;  HeaAtt  v. 
mibert.  116  U.  a  143, 144139: 681, Mai;  Bivten 
V.  MeCoaneU.  134  U.  B.  489,  491  [31:  495, 
4061. 

But,  as  to  a  dtaUon,  this  case  falls  within 
the  ruling  In  Dodgt  v.  Enmekt,  114  V.  B.  i"' 


term  In  which  the  decree  has  been  rendered  Is 
sufficient  notice  of  the  taking  of  an  appeal. 
Security  Is  ooly  tor  tbe  due  prosecution  of  the 
appeal  The  citation,  if  security  Is  taken  out 
of  court,  or  after  the  term,  is  only  necessary  to 
show  that  the  appeal  which  was  allowea  In 
term  has  not  beeu  abandoned  by  the  failure  to 
furnish  the  security  before  tbe  sdjoumment. 
It  Is  not  jurlsdlctjonal.  Its  only  purpose  is  no- 
tice. If  by  accident  It  has  been  omitted,  a  mo- 
don  to  dismiss  an  appeal  allowed  iu  open  court 
and  at  the  proper  term  will  never  be  granted 
until  an  opportunity  to  give  tberequisile  notice 
has  been  fumlBhea;  and  this  whether  the  mo- 
tion was  made  after  the  expiration  of  two  years 
from  tbe  rendition  of  the  decree  or  before." 

In  Zfeiw'tt  V.  mib«rt.  titpra.  it  Is  said,  p.  144 
[683] :  ' '  The  allowance  by  the  court  in  session 
before  the  end  of  tbe  term  at  which  the  decree 
was  rendered,  and  when  both  parties  are  either 
actually  or  constructively  present.  Is  In  the- 
nature  of  su  adjudication  of  appeal,  which  if 
docketed  here  in  time  gives  this  court  jurisdic- 
tion of  tbe  subject  matter  of  the  app«il,  with 
power  to  make  all  such  orders,  oonsistaot  with 
the  practice  of  courts  of  equity,  as  may  be  ap- 
propriate and  necessary  for  tbe  furtherance  of 

But  the  issuing  of  a  citation  may  be  waived  ^. 

by  tbe  appellees;  and  a  general  appearance  by  [l''*Ii 
them  Isa  waiver  of  acitation.  Aloita  v.  Uniltd 
Btatet,  72  U.  &  0  WaU.  834  [18:493];  Sage  v. 
7o«M  Cent.S.Of>.W  V.  8.  713,  718  [24:641, 
648].  In  No.  181  a  general  appearance  for  the 
appellees  T.  W.  Ferry,  Hodffden,  Elwell,  Nims 
and  E.  F.  Ferry  was  entered  In  this  court  on 
January  11,1^.  As  to  John  Bower  &  Co. 
and  John  F.  Betz  no  general  appearance  for 
them  has  been  entered  In  No.  181,  but  only  on 
January  14, 1889.  an  appearance  speciallv  for 
the  making  of  the  motion  t^  them.  1^  is 
not  a  waiver  of  a  citation. 

Under  these  drcumstancee,  a  dtaUon  wlD  be 
iBsiied  by  this  court,  on  tbe  appeal  in  No.  181 
by  lUchardson  and  Day  from  the  decree  of  Oc- 
tober 8, 1888,  to  tbe  appellees  In  that  appeal 
who  have  not  entered  here  a  general  appear- 
ance In  No.  181,  returnable  at  toe  next  term  of 
this  court,  unlets  the  issuing  of  null  dtaUon 
SIC 
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■hall  ba  dnlr  walred  on  the  port  of  luch  tp- 
peUeak 

It  U  also  inged.  In  the  motioa  made  by 
llMunaa  W.  FacWud  othen  to  dlsmiM  the  ap- 
peal In  Ho.  181  mnn  tho  decree  of  October  6, 
1888,  that  tbfl  oomt  baa  no  lorisdlctlon  of  It, 
becauae  tbe  amount  iorolvea  Is  not  moie  than 

S  1,000.  The  ground  niged  la  that  (be  amount 
TOlTad,  BO  fu  as  that  appeal  bv  Richardson 
and  Dar  Is  concenwd,  Isonl;  $3,178,91,  which 
la  the  amonnt  that  Dtjr,  as  ass^ee  of  Rlchard- 
aon,  waa  directed  to  pajr  Into  conit  as  having 
been  oTerpaM    -  ""   '  '- 


^-j  <a  400  bonds  other  than  tbe  SOO 
bonds  the  claim  to  which  waa  allowed  to 
lUdiatdson.  The  amoont  of  money  inrolTed 
fat  the  claim  of  Rtcbaidaon  and  Imj  to  theae 
400  bonds  laroBlT  exceeds  the  mm  <a  90,000. 


the  decne  of  Hay  8, 1888,  entered  herdo,  ahall 
stand  ntUedandoonflimed,  except  as  th 
is  changed  and  modified  by  this  decree.' 


Honorer.  the  ciicalt  court,  by  reason  of  the 
petMoo  of  BIcUea  and  Sterens  for  a  rebeailDg, 
andby  reason  of  the  rehearing  whidi  was  had, 
did  not  lose  its  bold  npon  tbe  fund  to  be  dis- 
tribnted,  Dw  part  with  iU  control  of  the  cause, 
until  the  decree  of  October  8, 1888,  was  made, 
BO  far  aa  claims  against  the  fund  created  by  the 
aale  of  the  mortgMed  proper^  wete  coaceroed. 
That  decree  conti^Mii  a  tworidon  that  persons 
hsTing  claims  against  snch  fund,  whether  evi* 
deoced  by  bonds,  coupons  or  otherwise,  dieuld 
present  the  same  to  the  court  within  Ato  daya 
from  the  date  of  that  decree,  and  that.  In  default 
thereof,  tbe  cleil  should  distribute  to  the  par- 
ties tbe  moneys  in  his  hands. 

These  pronsions  save  the  aweal  of  Richard- 
son and  Day  from  the  decree  of  October  8, 1868, 
as  to  amount,  and  enable  tbem  to  have  abjudi- 
cated by  this  court,  on  the  hearing  of  that  ap- 
peal, at  least  their  claim  In  respect  of  the  400 
bonds  not  allowed  to  them. 

It  is  also  objected,  on  tbe  motion  to  dismiss 
made  by  Thomas  W.  Feny  and  others,  that. 
In  the  order  of  November  17,  1888,  allowing 
'  an  appeal  to  Richardson  and  Day  from  the 
decree  of  October  8, 1888,  the  appellees  are  not 
named;  but  it  is  stated  only  that  "The  other 
partiee  of  said  cause,  oririnol  and  Inlerrenlog 
<as  appearing  in  tbe  said  Qnal  decree),"  are 
"apoelleea,"  But  the  bond  on  such  appeal, 
filed  November  38,  1883,  is  glren  to  the  clerk 
of  the  circuit  court  for  the  use  and  benefit  of 
twenty-five  appellees,  naming  them,  and  among 
them  are  by  name  tlw  five  appellees  by  whom 
the  motion  on  thatgronnd  is  made.  Wethlnk 
the  objection  is  not  a  good  one. 

/( rttuMAvrn Mm* UeiM l^t  t>s  oppsob in 
[  So.  B47,  So.  1017,  arid  So.  1074  miut  b»  dit- 
\  niued;  that  the  appeal  in  So.  181  from  tie 
iterte  of  Ma^  S,  1883,  ffliuf  be  ditmiued;  and 
tAat  tAg  motion  to  diwiiutht  appeal  of  Biehtxrd- 
ton  and  Daj/,  in  So.  181,  flwn  (A«  doerw  <>f 
Oeteier  8, 188S,  mutt  be  granted,  unJMi  tAe  ap- 
pdlontt  therein  Aatt  prooure  to  be  ittued  and 
■etmd  on  tie  appeOeet  Aerein  a  eifation  Jtom 
iAit  amrt,  in  w  farms  h^are  tet  fbrth,  nfMI-n- 
■aileatlhenatlermt/iertcfjproridedlAeitruiTtg 
«7S 


waited:  and  it  ii  ordered  Oat  tiuketttUtona 
imm,  ^  a  TOiueit  thereof  Aaa  be  JUedwtatm 
derk. 

Am  Bithardeon  hoe  died  einet  <A«  dby  Om 
mettonttBereargved.t^ order  lo be madevOlbi 
entered  none  pio  tunc,  a*  ef  tXat  dag,  Febntan 
4,1883. 


HENRT  O.  THOMPSON,  Appt, 

t. 

THOUAS  G.  HAT.T.  BT  AL 


TT^on  tbe  efldeme  In  tUs  oaas,  Md.  that  Jotai 
•■•  "it  the  flnt  iDveotor   of  the  oomtAm 
l.lntbe patent iMued  to  the  plaiotut,  ai 


ArtuedMareke, 


[No.  186.1 
,7,1X9.  Decided. 
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APPEAL  from  a  decree  of  the  Olrcnlt  Oomt 
of  the  United  States  txx  the  EaHern  Dis- 
Met  of  New  Toifc,  dismissing  a  soiWor  ths 
alleged  infringement  of  letters  patent  No.  28^> 
mc,  rnnted  October  S,  1880,  to  the  pliOntitr, 
as  asngaee  of  the  Inventor,  Uoaes  C.  Johnstm, 
foranunprovementlncutting-plleis.   AMrtnti. 

See  A  a  below,  SB  Fed.  B^.  MM. 

Hie  facts  are  stated  In  the  opinloa. 

Mr.  Hor»ee  Bamaxd  for  appellant 

Mr.  Amoa  Bro»dn»x  for  appellees. 

Mr.  Jvttiee  Blatebford  ddlvered  the  iqrin- 
Ion  of  the  courL 

TUs  la  a  suit  in  eqnl^,  brouRht  In  the  Cir- 
cuit Court  of  the  noltef  States  lor  the  Eastern 
Dlatrlct  of  New  York,  by  Henry  Q.  Thompson 
against  Thomas  Q.  Ball.  J.  F.  Oliver,  Samuel 
Leopold,  and  David  L.  Harris,  for  the  allied 
infringement  of  letters  patent  No.  88S,«78, 
mnlea  October  S,  1880,  to  tbe  plaintiff,  as  as- 
ngnee  of  the  Inventor,  Hoses  O.  Johnson,  t<w 
an  improvement  in  cutUng-pUent  oo  so  t^fU- 
cation  filed  June  9, 1880. 

Tbe  spedflcation,  Idrawlngi^  and  elaim  tt 

le  patent  aie  as  f oUowa: 

"This  invention  lelalee  to  ctittiog-pUen,  and 
Is  an  Improvement  on  that  dan  of  pUen  rn- 
resented  in  United  States  patent  No.  900,877,  | 
dated  Novembers,  1878,  granted  to  T.  O.  HaQ. 
to  which  reference  may  De  bad.  In  that  In- 
vention, either  of  the  two  hand'levas  may  ba 
tumed  on  its  pivot  without  turning  the  otber, 
and  the  tool-bod  j  formed  by  the  fioe  or  eovB>- 
log  platea  Is  pCTultted  to  vibrate,  or  tuna 
mme  or  len,  with  relation  to  flie  bandies,  nad 
the  central  space  between  the  cntting-taoen  of 
tbe  Jaw-levers,  when  the  pllera  are  lakeoi  In 
tbe  hand  to  be  used,  drops  more  w  lesa  out  of 
line  with  tlie  central  line  of  tbe  bandies,  mak- 
ing, as  it  were,  a  loose  Jodnt  midway  betweea 
the  ends  of  the  pliers. 

"One  of  tbe  objects 

construct  a  stiff  pair  __  ^    ...  ..  . 

which  the  hand  and  }aw-leven  abaH  eacb  be 


compeUed  to  move  positlvdv  hi  anoppoottedt- 
rection  to  tbe  movement  of  its  fellow,  or  a  pair 
of  pUeis  in  which  tbe  tool-body  ih^  not  M  It- 
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lerfln.    TUi  I  obrltU  by  p 


•df  nrtw  or  vlbnts  apon  the  pbu  or  i 
bolding  Oe  baad-lenen 

"InOieiMtsittabOTerafeRedta,  the  end  of 
wire  or  othor  thlnK  out  off  br  the  catten  dropB 

._. J  1-4..-^  jg^  ipring  that  openi  the  tow- 

._  _  ..  __  JobrltUbrprorldlneettcbJev- 
Jever  wttb  a  Up  to  conr  or  bridge  the  ipace  be- 
. IV-  J .u-  uw-iercn  an  ^wed. 

—^ Wi  In  the  combhutkn 

and  anangement  of  parts  tor  effectiDg  tbeae 
— '\  aa  herejoatler  apedfled  ud  dalmed. 

ngure  1  reiffennta.  In  dd?  deration,  apair 
of  culOD^pllen  ■jowtdnlpgtny  fanprornoenta: 
and  Flg;^,  a  like  Ttow.wub  meof  the  bodyor 
dde  platee  removlBd. 


etidii,aB 
"Mgu 


"The  body  of  the  pliers  Is  composed  of  two 
dde  plates,  a  b.  These  aide  plates  are  fixed  to- 
gether br  the  screws  3  34  0.  Of  these  screws, 
those  3  8  are  the  fulcra  of  the  law-lereis  «  d, 
bayiog  st  tbelr  eods  the  osod  cotter*  or  cottlng- 
eurfaces  e'  d".  Each  of  these  jaw-leven  has  a 
Up,  I,  and  the  end  of  one  meets  the  end  of  the 
other  Up  just  as  or  Just  before  the  two  cnttlDg' 
edges  e' (T  separate  the  wire  or  other  metal  end 
to  be  cnt  ofF  br  (hem,  thus  cIosIok  the  space 
between  the  said  Jaw-leren  and  dde  plaUi,  to 
which  Is  placed  the  sprtog/,  and  pievenUnK 
the  entrance  Into  said  space  of  hard  pieces  of 
wire  or  other  articles  thai  weoM  dog  the 
filieis.  These  lips  also  serre  another  e«eotIaI 
purpose— yIl;  that  of  holding  the  ends  of  the 
spring  from  displacement,  and  obriadng  the 
«mplovment  of  a  separate  pin  or  stod  to  nold 
«he  said  spring  at  one  end,  a*  hentofon  oom- 

"The  screws  4  5  serre  as  the  fulcra  for  the 


lerers  and  turn  U»m  on  thdr  fulcra  to  close 
<be  Jaws  and  bring  the  cutting-edges  together. 
The  spring  /  opens  the  jaws  the  instant  the 
clasping  pressure  oo  the  fiand-levers  It  telexed. 
ttO  V.  8. 


"In  Older  to  more  the  jaw-Ieren  equalt;  at 
an  times  and  prevent  the  Jaw-loTen  and  bod/ 
of  the  pliers  turning  on  the  handles,  I  hare 
provided  one  hand-lerer  with  a  prong,  m,  hav- 
ing aionnded  end  that  enten  a  rounded  noidi 
In  the  opposite  lever.  This  one  pning  aitd  Ita 
notch  are  dways  in  engagement,  ud  m  oon* 
nect  the  two  leven  that  the  boitr  of  the  pUeta 
cannot  vibrate  on  the  screwi  4  S,  bat,  on  the 
otmtrary,  the  two  levers  may  turn  eau  oo  tti 
own  pivot,  both  levers  always  tnmtng  the  saaw 
distance,  bat  In  exactly  oi^ioitte  direcdona. 
This  connection  between  the  two  hand-leven, 
sa  described,  insures  a  stilt  pair  of  pUers,  that 
can  be  bandied  more  readily  and  accuntdy 
than  tbe  idd  fonn  of  cnMng-pUers  referred  to, 
and  whldi  are  more  podtlve  as  b>  the  move- 
ment of  the  cnttlng-JawB. 

"lamawaie,  in  bolt«utlei^  where  the  abort 
ezids  of  the  hand-tevers  are  jcdnted  with  Uie 
long  ends  of  the  cuttlng-]aw  levers,  that  a  series 
of  teeth  or  cogs  have  been  interpoaed  to  cause 
the  hwd-Ievera  to  be  geared  together  but  In 
neb  bolt-ontten  one  single  tocrth  and  notch 
would  not  operate  tod  ways  keep  the  two  bond- 
levers  locked  together  as  to  their  movemcot  lo 


ed  notch.    I  claim— 

"Tbe  body  composed  of  the  side  plates  a  b, 
the  Independent  fulcra  88  4Sforthe  jaw-leven 
and  hand-levere,  the  Jaw-levers  provided  with 
cutting-edsea  and  wUh  lips  «,  and  tbe  hand- 
levers  having  Short  arms  f  V,  and  a  prong  and 
notch  dw^a  in  nuagement,  as  desciibed,  com- 
bined with  tbe  V-shaped  spring,  held,  as  de- 
scribed, by  the  Upe  of  tne  Jaw-levers,  all  as  and 
for  tbe  pun>oae  set  forth." 

One  of  toe  defenses  set  up  In  the  answer  is, 
that  Johnson  and  Thompson  auneptitiouslv  ob- 
tained tbe  patent  In  fntnd  of  the  rights  of  the 
defendants;  that  the  defendants  an  trustees  and 
directors  of  a  New  York  corporation,  known 
ss  tbe  Interchangeable  Tool  Compeny;  that 
that  corporation  was  organized  In  August,  1818, 
for  the  purpose  of  manufacturing  cnttinK-pUerB 
or  nlppen,  under  letters  patent  "So.  909,077, 
granted  to  the  defendant  Hall,  November  0, 
l8T8i  that  Hall  invented  certdn  improvements 
upon  such  pllera,  and  immediately  described 
and  expldned  them  to  the  ofaoen  of  the  com- 
psnv:  that  the  company  thereupon  caused  a 
mood  of  them  to  be  made,  embrsringsucb  im- 
provemeirtB;  that  Johnson  was  employed  to 
make  such  model  pUen  for  the  oompooy,  and 
made  them  for  the  company  while  In  its  em- 

Sloy,  and  under  tlie  direction  of  Hall;  that 
dhnscm  was  in  the  enqilqy  of  the  company ,  In 
making  nch  pUers,  from  April  90,  1S79,  untU 
Hay  1, 1880,  during  which  time  the  company 
mane  mod  sold  upwards  of  80,000  lA  such  pliers, 
with  tbe  knowledge  and  consent  of  Johnson, 
and  wlthoQt  soy  objection  on  Ua  part,  and 
without  notice  that  he  claimed  to  be  tM  invent- 
or of  the  whde  or  any  part  of  such  pliers,  oc 
intended  to  aroly  for  a  patent  for  the  aame; 
that  Hall  was  the  flnt  and  orkind  Inventor  of 
■dd  original  cnttins-pllen  and  of  said  improve- 
ments thereon,  and  assigned  to  the  oosnpur 
the  whole  of  ue  patent  of  November  S,  i87& 
Immediately  on  its  issue,  and  also  the  whole  of 
the  odd  Imioovements  upon  such  entting-pUeii; 

...  ._. -"-sobBtngin  (be  cmpKiy  ol 
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the  companr  for  one  yea,  was  dUmtned  fn 
Its  Berroe,  and  IbereupoD,  as  the  reaolt  ol 
conB^ncj  between  Tnompeon,  Jobiuon,  a 
ooe  OutUun,  Jdhaaoa  taiaay  claimed  ibat 
wastbefliMandorigiiut]  iDTontor  of  «ald  ! 
provemeDts,  aod  applied  for  a  patent  theref 
and  sold  hia  pielcoded  claim  to  tbe  InvaitioD 
Tbompaon;  and  tbat  Johnaoo,  without  I 
knowledge  of  Hall,  or  of  the  otbetdefendan 


drat  and  lalKlnal  Inventor,  and  sunreptltioui 
obtained  aald  patent  No.  2S3,S7G.  for  aald 
TentioD  of  Hall,  and  for  an  Improvement  af 


tbepUen  to  patented  November  S,  1B78. 

"nieTewaaareplic&tlon  to  this  answer,  pm 
were  taken,  aod  tbe  drcult  court  entered  a  < 
creedlsmiBBlDgtbe  bUl,  from  wbich  theplaim 
baa  appealed.  In  its  ocdnlon  (35  Fed.  Rep. » 
tbe  OKiult  court  slatco,  tbat  the  question  at 
sue  waa  whether  tbe  combination  covered 
the  claim  of  the  plalntifTs  patent  was  inveni 
by  Johnson  wblle  he  was  an  employs  ot  I 
coTporatiou;  that  tbe  plaintiff  bad  son^t 
prove  that  a  model  produced  bj  htm,  known 
Exhibit  O,  was  made  by  Jobnaon  while  be  v 
in  tbe  employ  of  the  company;  that,  on  I 
other  hand,  tbe  d^endasla  had  aought  to  pn 
that  that  model  was  not  made  by  Johoi 
while  be  waa  employed  by  tbe  company,  I 
after  he  had  been  duwharged  from  Ita  empli 
and  for  tbe  purpose  of  sapporting  a  frauduli 
citim  to  an  invention  really  made  by  Hall,  a 
which  claim  bad  been  put  forth  by  Johni 
for  tbe  drat  time  after  he  had  been  dlschari 
from  tbe  service  of  the  companv;  and  th 
upon  a  full  constderatloa  of  all  tne  evlden 
the  conclusion  of  tbe  court  was,  that  Ezhi 
C  was  not  made  while  Johnson  wasa  workn 
for  the  company,  but  was  made  subeequen 
tohlsIeavlDgltsemplovmcat,  sod  thatbev 
not  the  first  inveolor  of  tbe  combination  chdn 
in  the  patent  issued  to  the  plalntiS. 

The  testimony  is  voluminous  and  contrac 
lory:  and,  without  discussing  It,  It  Is  aofflcli 
to  say  tbat  we  are  of  opinion  that  tbe  evidei 
establishes  the  conclusion  reached  by  the  ( 
ouit  Court,  and  that  tAt  deeret  mutlbetffflrin 
and  it  ii  to  ordered. 


NATHAinEL  D.  MOORE  bt  iu,  App 

CHRISTINA  ORAWTOBD  bt  al. 

IBm  S.  a  Bsporter<a  ed.  VX-143L} 

JlYaud  in  eonDeyanee—equitabU  trvtt-^jm 
tfa  court  (tftquitj/ — brtaeh  ofpard  promiu  a 
land—eovtnant*  in  dud—tuStagumtlg  aegui 
titla—*ufflei«r><y  ^biU—offtr  lo  peifimi  toi 


L  Vhere  a  penon  lias  received  a  oonverauoi 
land,  and  oonven  the  same  to  anotfaer  with  oc 
oant  ot  warrant,  and  ■ubaBguentlr  Induoea 
nantoia  to  eoavej  the  same  Jandt  to  hla  wUe, 
ue  dcatmctlon  or  lost  of  his  own  deed,  for 
[if  avotdlns  the  deed  he  had  Jl' 
son,  (be  Mfe,  belDf  fuUj  advl 
looonslderaf — ' — 


coaveyanos.  Is  to  be  tieMed  as  a  part;  to  the  fn 
and  held  as  trustee  sai  maitfeto;  and  sbe  mar 
oommlled  to  eonvev  to  her  husband's  namee. 

&  Whenavsr  the  lesal  title  to  propnitr  laobtBli.. , 
638 


dbyGoo^e 


Hooks  v.  Crawford. 


las-itt 


December  90  1875.  The  coualdentlon  wu 
two  hundred  and  fifty  doUan,  of  wUch  Monroe 
potd  ten  dollara  in  cub,  and  for  the  residue 
gave  bis  promissory  note  to  Moore,  payable 
one  year  eiter  Its  date.  Hocre  Infoimed  Mon- 
roe at  Ibetlme,  that  be  liad  arranged  with  Mc- 
Donald aud  McEsy  for  a  one  (bird  Interest, 
and  that  the  deed  was  then  probably  made  out. 
FuTTOaot  to  tbdr  agreemeot  McDonald  end 
McKay,  some  time  In  1B73,  executed  a  deed  to 
Moore  foraone  third  Interest  in  the  land,  wUch 
was  deposited  with  one  Yiele  to  be  delivered 
to  I&Hire  when  McDonald  aud  HcEay  should 
direct    McDonald  testified  that  Moore  was 


which  w«9  finally  effected  In  1BT7.  Moore 
does  not  wem  to  have  known  about  tbe  execu- 
tion of  this  doed.  end  H  appean  to  have  l>een 
mbeeqneullr  kwL  McDonald  and  McEIay 
never  dentea  Moore's  ri^t  to  bis  Interest,  but 
always  admitted  ft,  and  HcDoaald  testifies  that 
it  was  understood  that  Moore  should  have  the 
tntereat  anv  time  he  called  for  it.  In  Decem- 
ber, 1680,  McDonald  and  McKay  convoyed  an 
nndiTldea  one  third  Interest  In  the  land  to 
Hel«i  Moore,  wife  of  N.  D.  Moore,  who  re- 
queelod  the  conveyance  to  be  made  to  hia  wife 
for  tbe  exprees  Durpose.  as  be  admitted  of  de^ 
feating  the  deea  he  had  previously  given  to 
Monroe  for  one  sixth  of  the  land,  Monroe 
died  intestate  In  Colorado  in  August,  1878,  end 
Moore,  knowing  that  his  deed  to  Monroe  had 
been  recorded;  expected  Mrs.  Monroe  would 
make  trouble.  No  consIderBlion  passed  when 
McDonald  and  McB^y  executed  and  delivered 
this  conveyance,  and  Mrs.  Moore  was  not  pres- 
ent when  ft  was  execuledi  but  she  bad  been  in- 
formed by  her  husband  that  It  was  to  be  made 
to  her,  and  had  fuU  uotlcc  of  his  deed  to  Mon- 
roe. Since  the  conveyance  to  Helen  Moore, 
N.  D.  Moore  has  Bubstantlally  maoafced  tbe 
property  as  if  It  were  bis  own. 

Further  reference  to  the  pleadings  and  evi- 
dence Is  made  intbe<q)Inlon.  Heannghavlns 
t)een  bad  upon  bill  as  amended,  answer,  replT 
catioo,  and  proofs,  tbe  drcnit court,  Ji«^  Sage 
presiding,  delivered  Its  opinion,  which  ta  re- 
ported In  38  Fed.  Rep.  pL  824,  and  decree  waa 
thereupon  ei.tered  for  conveyance  to  complain- 
ants as  prayi-1.  and  for  rents  and  profits  from 
tbe  datenf  thefilingof  tbe  Mil,  less  the  amount 
due  on  tbe  two  hundred  and  forty  dollar  note, 
from  which  decree  this  appeal  was  prosecuted. 
Mrs.  Moore  bavioR  died  pending  the  app^, 
Nathaniel  D.  Moore,  Jr.,  her  sole  heir  at  law, 
and  John  McKay,  admlntatntM  of  her  eetate, 
were  made  cosppeliaDts  with  Nathaniel  D. 

Mmrt.  Dkn  H,  B«ll.  Irrlnr  O.  Omo*- 
«om  and  Jolm  T.  Dillon,  for  appellants: 

Complalnonla  must  stand  or  fall  oy  the  cim 
made  by  tbe  blU. 

S^  V.  fsBjf,  M  Hlcb.  80;  S  Dan.  Oh.  Ft. 
A  Pr.  10S7  and  cases  cited-  Piatt  v.  Vaitfo', 
M  n.  S.  B  Pet.  406  (9:  ITS);  Pom.  Cont.  g  823. 

Agreement  must  be  complete  in  Itself. 

Pom.  Cont  g  145. 

The  Biaiule  covers  every  case  where  an  Inter- 
est In  land  Is  devested. 

Whiting  v.  Bailer.  S9  Mich.  144;  JnUk  v. 
Orem,  0  Mich.  S60;  Grottbak  v.  jteliw,  IS 
Uich.  S40:  Bum-pui  t.  Bamput,  68  Mich.  848, 
180  U.S. 


No  trust  arlsea  by  implication  where  a  grant- 
or makes  a  voluntaiy  conveyance. 

PoJmsr  V.  Sterling,  41  Mich.  931;  Wtaiv  t, 
UnMU,  SO  Mich.  ^;  GaT:fleld  v.  Balmaitr, 
IB  N.  T.  470;  SatreU  v.  Eoerttl.  48  N.  T.  218; 
StObiiu  y.  Morrit.  23  Fed.  'Rep.  860. 

Principles  upon  which  courts  of  equity  act 
are  well  settled. 

Bond  V.  Hopkin*.  1  Sch.  A  Let  418,  429;  1 
Pom.  Eq.  Jur,  40. 

An  equitable  eetate  requires  tbe  slmultaoeona 
existence  of  two  estates  or  ownerships  In  the 
!  subject  matter— tbe  one  legal,  the  second 
equitable. 

1  Pom.  Eq.  §  147. 

If  A  TOluntarilj  conveys  land  to  B,  who 
verbally  promises  to  bold  the  property  in  trust 
for  C,  tbe  case  falls  within  tbe  statute,  and 
chancery  will  not  enforce  tbe  promise. 

Lantrg  v,  Laniry,  01  Tl.  458;  Brown, 
Frauds,  §§  84.  85,  437;  Walker  y.  Hm,  91  N. 
J.  Eq,2(B;  rerry.  Trusts,  aiSl;  Hoger.  Hoge 
1  Wafts,  213;  S  Pom.  Eq.  Jur.  §  1014. 

A.  contract  void  under  the  Statute  of  Frauds 
is  a  mere  nullity. 

Seott  V.  Bvih,  36  Mich.  491;  Baub  r.  Smitfi, 
61  Mich.  S43;  Gkut  v.  Ilalbert.  103  Mass.  24; 
Jhmg  V,  Parker,  52  N,  Y.  494;  i>i/np%  v. 
ByaJi.  116  U.  8.  401  (SOi  703). 

Where  a  contract,  void  undei  the  statute, 
has  been  executed  upon  one  side,  and  ibe  other 
party  baa  accepted  the  money  or  benefit  re- 
sulting to  him  from  such  performance,  an  ac- 
tion will  He  against  bim  for  tbe  vnlue  thereof 
upon  the  common  counts  in  assumpsit. 

Soott  r.  Both,  26  Mich.  418;  Sallon  v.  Bow- 
hg,  44  Mich.  112;  LiddU  v.  Jfeedham,  89  Mich. 

A.  contract  void  under  the  Statute  of  Frauds, 
onnot  be  used  for  any  purpose  whatever. 

OAanUterlain  v.  Dme,  10  Micb.  818;  SaU  v. 
Soule.  11  Mich.  404;  HoOemd-w.  Hojft,  14  Mich. 
288;  GHmet  v.  Fan  Vuhttn,  SO  Mich.  410; 
E«to  v.  Kiils,  54  Micb.  48. 

The  holder  of  a  good  title  clothe*  bis  grantee 
with  the  rl^ls,  and  conveys  to  him  the  same 
title,  wUcb  he  himself  holds. 

Btatl  V.  PugA.  71  Iowa.  163;  PaoOiam  y. 
BaUA,  40  Mich.  179;  Hutddtu  v.  EtttehinM,  7 
HIU,  104. 

Equity  win  not  enforce  a  written  agreement 
for  sale  of  land  which  has  been  abandoned  by 
parol  t7  tbe  porn  seeking  performance. 

King  V.  MoTford.  1  N.  /  Eq.  374;  Maa^lM 
V.  Tvrry,  4  Dd.  Ch.  818. 

A  person  wbo  assent*  to  tbe  transaction  U 
hound. 

Truaiaa  v.  Ward,  94  IDch.  117;  Peake  v. 
Thomu.  88  Mich.  588;  3  Para.  Cont  181. 

A  covenant  warranty  of  title  wasnot  eqnln- 
lent  to  a  covenant  for  further  assurance. 

Erwtibaar  v.  Burt,  2  Wash.  0.  0.  406; 
Bouv.  Law  Diet,  title,  Oownant;  1  Pom.  Bq. 
§§08,  494.  37&-S84 

Bveiv  bill  must  show  that  the  complalnaot 
has  a  right  to  the  relief  demanded. 

1  Dan.  Ch.  PI.  860. 

SubetantlBlly  tbe  same  case  most  be  prared 
as  that  staled  mon  tbe  record. 

2  Dan,  Ch.  PI.  ft  Pr.  1037  and  cases  died; 
OxB  T.  On,  20  Pa.  8TS;  B<miitr  v.  OalAeeU.  8 
Micb.  468;  TUibn  v.  Strtrter,  45  Mich.  541; 
Piatt  V.  ra*««r,  M  0.  8.  9  Pet  400  (8: 178)! 

879   . 


UI-141 


SCFBEKB  CODST  OW  THB  UDITKD  BrATia. 


Dot.  1 


TeKur.SanUiOtrg.  77  U.    S.    10  WalL    68 

Memt.  T.  Zi.  dukdboama  and  Zi.  H. 
Bootelle.  f(ff«ppelleei: 

Then  ti  an  eiiforceablB  tnut  agaliiM  Helen 
Hoora  Id  tmot  of  compUlDuta. 

Inine  v.  Arftw,  76  U.  a  »  Wall.  mciUMO); 
Van  RmmOaer  t.  Kearruu,  6S  U.  S.  11  Hour. 
828,  826  (18: 70S);  Soutt  r.  MeChrmiek,  S7  N. 
Y.  891;  Btuh  y.  Permm,  00  U.  8.  18  How.  88 

gS:  278);  An<C&  ▼.  MWami,  44  Hlcb.  S49; 
eWolfy.aiydn.Um.S2S;  Tefft  v.  MuTUon, 
B7  N.  T.  &7;  £mfM  t.  BaJur,  1  Yonnge  A  0. 
Cb.  S3S;  CRtfu  T.  ^orast,  11  Uerg.  &  R.  888; 
Way  v.  AmoU,  18  Qa.  181;  Goodton  t. 
Jkaeham,  %i  Qa.  ISO. 

The  Btalate  of  Fraude  of  UtchfKan,  ezoepta 
estates  and  tniata  in  real  estate  bj  act,  op^a- 
tion  or  impUcatloD  of  law. 

Miuimi  T.  Biet,  40  IQcb.  78;  Burnt  t.  Rood, 
IH  Htdi.  67:  Barbsr  y.  MOner,  &  Hlch.  24fi; 
i^tftm  T.  OAomin-Wn,  44  Mich.  Bi  Natinan 
T.  JIWK.,  97  N.  Y.  286. 

The  deed  ezecated  bj  McDonald  end  HcKa; 
to  Hoore  and  deposited  with  TIele  was  a  com- 
pUaoce  with  the  Statute  of  Frauds. 

UnuwiT.  OmUm,  1O0HBH.681;  Bartr.  Oar- 
rM.eH Pa.  608;  ParrOl t.  MoSinitB,  9  Qratt. 
1:  Awbf  T.  FoMbon.  6  Gntt.  78;  Jmkijtt  r. 
fiHTAon,  66  Ala.  8G2. 

Moore  could  hare  obtaloed  the  title  had  he 
choaeo  M  to  da 

Fit,  Spec  Pert  9d.  Am.  ed.  %  702. 

As  to  the  coTenaot  at  mrnuitj,  the  nile  Is 
nnlreisal  that  no  right  of  action  arlsee  under 
it  except  after  an  eviction  or  sometbing  which 
k  oqulTBleaL 

Van  BamOatr  t.  £«mMy,  62  V.  B.  11  Bow. 
887,826(18:708). 

The  allegation  of  offer  to  perfotm  Is  merel; 
formal. 

JmldTU  T.  Sarriton,  W  " 


be  clearlj  aod  aatisfactorily  piored. 

JTumb  T.  fbiter,  81  Hlcb.  818;  Bhaittpeort 
T.  Maithom,  10  Hud,  811;  Bvam  v.  Amen,  8 
Bradf.  SSeiCto  v.  Cbo,  26  Qratt.  809:  KmU  t. 
LmUv,  84  Wis.  664;  MnOtOaik  ▼.  Sa^ord,  W 
Wii.  Hffi:  Barter  w.  OftWifapA,  82  Wis.  248; 
XtrOMoi  y.  Detg,  81  Wis.  till;  iViVub  t. 
Dunn,  87  Wia.  i48;  Lanuiar  y.  Wimbum». 
00  Vffa.  900;  Boukmdy.  Mikt.  07  U.  B.  686 
CH:1028). 

Laches  cannot  be  impaled  to  Infanta. 

Drogoo  v.  2)r>VM,  BQ  Hiob.  678;  l^ler.  In- 
fancy A  (>)Tertiue,  ISO. 


Had  the  conTeranoe  of  McDonald  and  Mo- 
-       ■  -    ■  to  VWi  -      ■     - 

_. to  Moore,  BO  Otuat 

ariieoi  bnt  flntdeed  haViDg ,, 

or  loet.  when  Moore  snbseqnentlr  tndaced  Ho- 
Donald  and  McE^rlo  ooare;  to  bb  wife,  tat 
the  arowed  pnrpoae  of  aTOidinf  the  deed  ha 
had  giv«B  Monne,  Moore's  wue  bdog  fuUj 
adriied  of  the  poipoee  and  paying  no  ctm- 
ildetatloa  far  the  oonTojanoe,  the  transactlofl 
miut  be  renrded  in  eqni^  as  If  McDonald 
and  McK^'iiad  ooDveyed  to  Moore  and  Moore 
had  conreyed  to  his  infe,  she  holding  In  trust 


for  Monroe  and  bis  heirs  one  haU  of  the  Inter- 
est  conveyed  to  her,  namely,  one  tixUi  of  llw 
whole. 

"Fraud,  Indeed,  In  the  sense  of  •  court  of 
equl^,  pnnieriy  inclndes  all  act^  omiariona, 
and  conceumenla  which  involve  a  breach  ct 
l^nl  or  equitable  duty,  tniM,  or  oonfideoce, 
lastly  reposed,  and  are  injorioaa  to  anotbo-,  oi 
by  which  an  undue  and  uoeoMcientioui  ad- 
vantage la  taken  of  aootber.  And  courle  of 
eonltv  will  not  only  totertere  In  caaea  of  frnaud 
ts  done,  but  thm  will  also,  if  acta 


Whenever  the  fagel  Utle  to  property  is  ob- 
'Altud  Uuou^  means  or  under  drcumstance* 
"which  lender  It  unconscientious  for  the  hold- 
er of  the  legal  Utie  to  retain  and  enjoy  ibo 
beneficial  interest,  equl^  ImprMKs  a  oonstracL- 
ive  tnut  on  Ibe  property  thus  acquired  in 
favor  of  the  one  who  Is  truly  and  equitably 
entitled  to  the  same,  altbougji  be  may  never, 
perb4>a,havehad  any  legaleetate  thereini  and 
a  court  of  equl^  has  jurisdiction  to  reach  the 
property  dttaer  In  the  hands  of  the  otigtnal 
wrong  doer,  or  In  the  bands  of  any  mibseqaeat 
.    ..  '     _J. . ,_'  -iJJ^ti 


bolder,  I 


of  It  In  good  f 


gun^ 


takes  the  p__^__, 
Pomeror,  Eo.  Jnr.  g  106& 

In  BuxU]/  V.  IHei,  40  IDch.  88,  It  U  Mid:  I 

"It  ia  the  settled  dixitiine  of  the  court  that    (iMl', 
where  the  conveyaooe   la  obtatoed  for  ends 
which  it  regards  as  fraudnlent,  or  under  cir- 
oumitancea  it  contidera  as  fnuduleot  or  op-  i 

{Heasive,  by  Intent  or  iwitM^***-  conaequenoe.  I 

the  par^  deriving  tiOe  under  it  will  be  con- 
vrated  into  a  trustee  in  case  that  conslnictioa 
li  needful  for  the  purpose  of  admtoisteiing 
adequate  relief;  and  the  setting  up  the  Statute 
of  Frauds  by  a  par^  guil^  of  the  fraud  or 
mistake,  in  order  to  bar  the  court  from  effect- 
ive loterference  with  bis  wrong  ioiag,  wiU  not 
hinder  It  tton  fOrdng  on  bis  oootaenco  tbie 

' t  means  to  bafBe  bis  Injustice  or 

The  fraud  of  which  Hloore  waa 

-- 1^  was  in  preventing  the  conveyance  to 
— imsalf,  which  would  have  inured  to  Monroe, 
and  in  obtaining  it  to  bis  wife,  so  as  to  reap 
the  benefit  which  betouged  to  his  gnutee. 
Mis.  Motve  staoda  In  her  bueband'i  ahoea,  and 
by  accepting  with  knowledge  is  to  be  treated 
as  a  puty  to  his  fraud  anciDiofldng  by  It,  or 
m  a  mere  volunteer,  aadsttaig  um  to  perpetiata 
the  baud  and  to  profit  by  it,  and  ta  hence  to 
be  held,  as  be  could  have  been,  a  trustee  «> 
molf^bjp.  Nor  do  vre  see  that  ue  Statute  oS 
Frauds  can  be  Invt^ed  as  a  defense.  The  tact 
that  McDonald  and  McKay  could  not  have 
been  oompelled  to  oonvev  to  Howe,  because  of 
the  want  of  written  evuence  of  their  agn«- 
meiit  to  do  so,  doee  not  mtttle  Mia.  Hoore  to 
object  that  they  mie  not  lenDy  bound  to  do 
what  thw  were  morally,  tbnuvlng  kept  tbolr 
faith  with  Hoore  by  oonveymg  under  bit  diiec- 
tloni.  If  McDonald  and  H<dtay  had  riolated 
thdr  agieeinent  with  Hoore,  and  to  fnrtber- 
ance  M  >nch  violation  had  conveyed  to  a 
■trsngar,  such  grantee  might  have  deteDded, 
eventtioagb  cognizant  of  ue  verbal  agieemmt 
of  McDonald  uid  McEay  to  convey  to  Hooie; 
ISO  D.  S. 


Uoons  r.  Ciuwvobd. 


hut  UcBonntd  and  HcEaj  never  repudlsted 
tl>olr  obllgntlOD  to  Moore,  and  conrefed  as  be 
diTPcted,  thereby,  ao  far  ■■  he  vaa  concenied, 
rnrrylne  oat  the  tniat  npw  which  thoy  held 
one  Iblnl  of  the  laiid. 

Thet«  la  "no  nde  of  law  wUch  pnreota  a 
partT  from  perfonnlnc  a  promise  which  oonld 
not  be  leeaDr  enforced,  or  wUcb  wID  permit  a 
party,  motally,  bnt  not  legally,  bound  to  do  a 
cert^n  act  or  thins,  vfoa  the  act  or  thing  be- 
ing done,  to  recall  it  to  the  [uejudlce  of  the 
promisee,  oa  the  p1e«  that  the  promise,  while 
still  ezecutoij,  otmld  not,  by  reaaon  of  some 
technical  role  of  law,  liave  oeeu  enforced  by 
action."  JftwmoBT.  J¥a««,KN.  T.285.291; 
/•alioit  T.  Ohamitriatn,  44  Uich.  B;  Barier  r. 
Mitner.  48  Utch.  Ua 

Mrs.  Moore  did  not  take  as  a  stranger  woold 
bnve  taken,  bnt  took  in  execution  of  the  agree- 
ment  with  her  husbaod.  Clearly,  then,  she 
cannot  be  permitted  to  set  tip  a  statntoty  defense 
pcisonal  lo  McDonald  and  McKay,  who  could 
uot,  infulfillogtbelr  agreement,  tranafer  an  ex- 
cuse for  nonfulfillmenC 

It  is  undoubtedly  the  nds  that  the  bread)  of 
a  parol  promise  or  trust  aa  to  an  Intereat  in 
land  does  not  constitute  such  fraud  as  will  take 
a  case  out  of  the  statnte;  MimtacuU  t.  MaawtU, 
1  P.  Wms.  CM;  Bo^tn  t,  Ammoiu,  56  HL  76; 
Ptekham  t.  BnlA.  40  Mich.  179;  but  here  Mc- 
Donald and  McKay  did  not  fall  to  perform 
their  promise,  and  when  Ihey  performed,  their 
frrantee  took  one  bslf  of  the  one  third,  charged 
witb  atrust  to  hold  It  for  Monroe  by  reason  of 
the  deed  of  Moore  to  Monroe,  und^  the  core- 
oants  of  which  Moore  was  equitably  bound, 
wbra  be  acquired  the  title,  to  bold  It  for  Mon- 
Toe'a  bencflt.  That  deed  contained  a  general 
covenant  of  warranty. 

In  Irrine  t.  Irmm.  76  U.  S.  9  Wall.  817,  600 
[10:800,  802],  Mr.  </v«fto  Strong,  speaking  for 
the  court,  said:  "Itlsa  nneralrulethat  when 
one  makes  a  deed  of  land,  covenanting  thetdn 
that  he  istbe  owner,  and  subsequently  acquires 
an  outstanding  and  adverse  title,  his  new  acqui- 
sition inures  to  the  benefit  of  Us  nantee,  on 
the  principle  of  estoppel;"  and  In  Fan  JUmiss- 
Uar  V.  Eeaneti,  8211.  8.  II  How,  287  [IBiTOS], 
it  was  pointed  out  that  It  Is  not  always  necee- 
saiy  that  a  deed  should  contain  covenants  of 
wamn^  lo  opente  by  way  of  estoppel  npon 
the  grantor  from  setting  np  the  atter*aoqnued 
■ — '--%  his  grantee,  "■ ■  — '— 


lent,  it  is  ssid,  would  ncA  have  a  like  «f- 
No  reason  Is  given  for  any  snch  dlatlno- 
pilzed  by  the  anthorltte 


er-acquired  title,  under  the  doctrine  of  estop- 
pel; but  tbeee  covenants  were  absent  from  the 
deed  In  quMtSon,  and  the  oovcmant  of  quiet  en- 

■ itls  ssid,  would  wa  ' "* — ' 

.    _     reaaon  Is  given  for  ai 

tioo,  and  it  is  ootmcognizedby 

When  cue  aasumea,  ^  Us  deed,  to  oonvgy  a 
dtle,  and  by  any  form  of  assurance  obtlgaiea 
himself  to  protect  the  grantee  In  the  enjovment 
of  that  which  tba  deed  purports  lo  give  him,  he 
wIU  not  be  sulteied  afterwards  to  aoqolre  or  aa- 
sert  a  tltleand  tnm  his  grantee  over  to  a  suit 
upon  his  covenania  for  redress;  tbe  short  and 
effectual  method  fd  redress  la  lo  deny  him  the 
liberty  of  setting  up  Us  after-acquired  title  as 
against  bis  previouB  conveyanos;  this  is  merely 
refusing  him  the  coonteaaoce  tioA  asslatance  of 
tbe  courts  In  bteaUiw  the  amuanca  which  bli 
covenantahad  given," 
Conceding  £at  a  covenant  of  general  war 


ir  nature  of  tbe  oonveyance 


mnb 


pass  real 


e  Instrument,  by  w^y  of  redtal  _  _  _ 
ment,  that  he  is  seised  or  possessed  of  a  partic- 
ular estate  in  the  premises,  and  which  estate  tbe 
deed  purporta  to  convey;  or,  what  la  tbe  same 
thing.  If  tbe  seisin  or  possoslon  of  a  particu' 
lar  estate  iaafflrmed  in  the  deed,  eltber  In  ex- 
press terms  or  bj  necessary  Implication,  the 
nantor  and  all  penona  in  privity  with  him 
ahall  be  eatopped  &vm  ever  afterwards  deny- 
ing that  be  was  so  seised  utd  poesened  at  tbe 
time  he  nude  tbe  conveyance,  Tbe  estoppel 
works  UMMi  the  estate  and  binds  an  after-ac- 
quired title  as  between  parties  and  privies," 

The  rule  Is  thus  sUled  In  amith  t.  Wmiamt, 
44  MldL  242:  "It  Is  not  disputed  tbst  a  deed 
with  covenants  <d  aei^  and  tille  would  be  ef- 
fectoal  to  give  tbe  grantee  tbe  benefit  of  an  aft- 
iSO  V.8. 


ranty  opei 


llngtl 
sruiM 


t^  way  of  rebutter  to  preclude 


er  acquired  title  rather  than  to  actually  trans- 
fer tbe  new  estate  Itself,  the  subsequent  acquisi- 
tion cieatea  an  equity  (ora  conveyance  in  order 
to  make  the  prior  deed  effectoal.  Nod  v.  fine- 
by,  8  Sim.  108, 116;  Smiih  v.  BaJc^,  1  Yoonge 
&  C.  Oh.  228. 

In  MeWaUamt-r.  NUlf.  2  Serg.  A  a  B07, 
SIS.  Tilgbman,  <7.  J.,  said  that  eqol^  wm  en- 
force a  covenant  to  convey  an  estate  whenever 
It  diall  be  acquired  by  the  covenantor,  and  that 
the  easels  notthe  less  strong  where  there  is  an 
absohite  oouvwanoe;  amf  this  la  dted  by 
Strong,  J,,  In  Bayler  v.  OommonvxaUh,  40  Pa, 
87,  48,  wherein  it  is  held  that  "Though  a  con- 
veyance of  an  ezpectancT,  as  such,  Is  impos- 
sible at  law,  it  maybe  enforced  In  equity  as  an 
executory  agreement  to  convey.  If  II  be  sus- 
tained by  a  sulBcient  conrideraUoo."  Bo  Olb- 
son, ,;.,  in  Ohm  v.  Banut,  11  Serg.  *  R.  380, 
803,  says:  "In  the  case  of  a  conveyance  before 
tbe  grantor  baa  acquired  title,  the  leral  estate 
la  not  transferred  (t  ^^  Statute  at  Uses;  but 
the  conveyance  cmoates,  as  I  liave  ssid,  ss  an 
agreement,  which  the  gnniee  is  entitled  lo 
have  executed  In  chanceiy,  as  was  decided  in 
Whitfidd  V.  Fauna,  1  Yes.  891." 

In  Way  t.  AriiM,  18  Oa.  IBl,  108,  Fjm- 
cheon,  having  no  title,  sold  to  Way  with  wai^ 
ranty,  and,  subsequently  acquiring  title.sold  to 
Arnold.  It  was  held  that  "If  Fvnc^ieon,  npon 
consideration,  conveyed  tbia  suDeeqnently  ac- 
quired IntereM,  and  inch  waa  his  Intention, 
equity  will  decree  a  title  to  the  after^cqulred 
«elate,  and  tbe  second  grantee,  Arnold,  pro- 
vided he  purchased  with  notice^  would  be  af- 
fected by  said  notice,  and  could  not  consden- 
Uonelvboldthelandlndlspute."  • 

In  OoMiMni  v.fiMi«ftaffL24Qft.lS0,Mlmaby 
warranty  deed  conveyed  lo  Beacham.  Mlms 
having  no  title  at  the  time,  bnt  subsequently 
acquiring  It;  Goodaon  claimed  title  under  an 
execution  sale;  and  tbe  court  ny,  p.  1S8: 
''Ulms,  wben  he  made  the  deed  lo  Beacham, 
bad  no  tlUe,  but  bis  deed  was  an  attempt  lo 
convey  the  fee,  and  U  was  a  deed  wUh  a  war- 
ran^.  This  shows,  fini,  that  it  waa  tbe  inten- 
tion that  the  land,  the  whole  Intereat  in  tbe 
land,  should  be  conveyed  lo  Beacham;  wamd- 
Iv,  that  Beacham  bwlpald  the  pnrcbaaemoney. 
Snch  being  the  intention,  tbe  consequence 
would  be,  Uiat  if  Mtana  should  afterwuds  ac- 


Goti^le 


BUPBKMK  Court  or  tub  UNirb 


oae  BtandlnK  fn  the  form  of  a  bond  for  tItiM, 
I'erhapB  tbb  would  be  tbe  coDKOuence,  oven 
without  tbe  wamaty.  Taylor  ▼.  Daiar,  3  Cu. 
In  Ch.  812;  1  Cu.  In  Cb.  274;  Wright  r. 
Wright,  1  V».  8r.  409;  No^  t.  Oufav,  8  Sim. 
108;  BmitA  \.  Baker,  1  Tounge  &  C.  Oh.  328; 
Jonm  T.  Etamey,  1  DraiT  &  War.  LCS,  dted 
Id  not«  9  Rawle,  Cor.  488;  6ng.  Tend.  clup. 
8,  %  B,  p.  88;  Bawle,  Cor.  *4&.'^  k, 

Treating  his  deed  aa  a  coTenani  vo  ooDvej, 
1133]  Hooie  would  have  been  precluded  from  denr- 
iDg  the  UUe,  if  the  de«d  ol  McDonald  and  Mc- 
Kay bad  iMeQ  made  directly  to  blm;  and  if, 
tliia  being  so,  he  could  not  ctH  in  question  bis 
own  grant,  he  could  not,  tiy  inlerpoging  a  third 
persoD,  taklcg  without  coosideration  and  to 
enable  tbe  frand  to  be  carried  into  effect,  in 
that  way  defeat  it  It  waa  the  du^  of  Hoora 
to  take  tbe  conTOTance  for  the  heocflt  of  Hon- 
Toe,  and  Honroe  had  Ifae  right  to  tbe  enforce- 
ment of  that  dntf  in  equity,  in  view  of  the 
fraudulent  device  by  which  Uoore  attempted 
to  avoid  its  diacbarge.  Hie  fraud  waa  of  such 
-cbaractw  aa  enablea  acourt  of  equity  to  decree 
tbe  relief  at  agabut  the  covenantor,  not  onlj 
under  hia  own  name  bat  anderthe  name  of  bis 
wife;  and  It  will  not  do,  under  aucb  drcum- 
etancet,  to  aay  that  Honroe  ia  remitted  to  an 
action  for  damagea  for  breach  of  tbe  covenant 
of  warranty,  because  Hooie  not  onlj  had  no 
title  at  tbe  time  but  never  afterwards  acquired 
title;  for  when  the  convennce  was  made  to 
Ifra.  Moore  it  waa,  as  we  have  held,  aa  if  the 
title  had  been  acquired  by  Hoore  himself.  Nor 
la  Ibis  a  case  wherein  specific  performance  of 
the  cuvenantof  warranty  ia  sought  upon  fail  ore 
-of  title  In  the  abfleoce  of  fraud. 

It  is  insUled  that  If  the  deed  be  r^arded  as 
A  contract  to  convey,  while  in  aucb  case  the 
heir  would  ordinarily  be  entitled  to  a  convey- 
ance from  the  Tendor,  yet  it  the  vendor  bad  no 
title,  or  if  the  vendee  was  not  bound  by  the 
■contract  at  the  time  of  hia  death,  the  heir  tanot 
so  entitled;  but  it  appears  from  this  record  that 
Moore  conld have  obtained  tbe  title  In  Monroe's 
lifetime,  and  tbe  latter  could  have  been  com- 
pelled to  perTorm  on  hia  part,  ao  that  tbe  con- 
tract waa  blDdlag  at  the  Hme  of  Monroe's 
<leath,  and  his  bora  had  the  rlKht  to  compel 
•peciOc  performance  Tbe  vendor,  therefore, 
would  not  be  liable  in  one  action  to  the  estate, 
and  in  another  to  the  lielia. 

Monroe  died  in  Augnat,  1878.  Hoore  and 
McDonald  bad  settled  in  1877  the  matters 
which  McDonald  ^ad  given  aa  reasons  for  not 
conveying,  or  f or  KiKiending  the  delivnyof 
the  deed  placed  in  tbe  n*nda  of  Tiele,  and  Mc- 
Donald was  then  leadjio  conv^  to  Moore, 
which  McKay  had  alwaTt\been.  Moore  waa 
able  to  VKtiatm  before  Honrde'e  death,  and  tbe 
right  to  compel  performantA  whldi  Monroe 
had  bis  hetre  can  enforce.         \ 

'■  ■-     --    ■     ■  ■    ;hai 

debs  wreei 

and  the  purchase  abandoned  by  ihd  latter 

We  agree  with  the  learned  judge  v'  the  cir- 
cuit court  in  the  conclusion  at  which  he  ar- 
rived in  dtspoeing  of  this  contention-    l^e  evi- 
dence to  make  out  anch  reedarioB  practicaUy 
'       "  "  idant  N.  D, 


when  an  oral  agreement  la  clearly  and  satisfac 
toiily  proven  by  teaiimony  sbove  suapitdon  and 
beyond  reasooable  doubt,  that  it  will  be  en- 
forced to  eatablUb  rights  in  land  at  variance 
with  tbe  muniments  of  tide;  and  It  Is  opoi  to 
question  "whether,  in  any  case,  after  toe  de- 
cease of  the  grantee,  the  unaided  teatimoaiT  of 
the  ffrantor  alone,  however  intelligible  and 
credible  be  maybe  as  a  witness,  sboiSd  ba  held 
suiBclent  to  set  adde  and  Invalidale  the  title 
claimed  under  it."  Eeni-w.  Xiubv.  M  Wis.  S51 
"  Where  a  written  instrument  is  aonght  to  be 
reformed  upon  the  ground  that,  by  mistake,  it 
does  not  coirectly  set  forth  the  intention  ol  tbe 
parties;  or  where  tbe  decluratlon  of  the  morl- 
ragor  at  the  time  be  executed  the  mortgage, 
that  the  equity  of  redemption  should  pass  to 
the  mortgagee  [U  relied  on];  or  where  It  ia  inaitt- 
ed  that  a  mortgagor  by  a  aubeequent  parol  agree- 
ment, enrrendered  his  rights,  .  .  .  Ineacbcaae 
the  burden  reata  upon  the  moving  party  of 
overcoming  tbe  strong  presumption  ariMEiK 
from  tbe  terms  of  a  written  iDStmment.  If 
the  proofs  are  doubtful  and  unsatisfactory,  if 
there  la  a  failure  to  overcome  this  preanmptlaa 
by  testimony  entirely  idain  and  convincing 
beyond  rensonable  controverw,  the  writing 
wQl  be  hold  to  expreM  correctly  the  inlentiao 
of  the  partiee.  A  Judgment  of  the  court,  a 
deliberate  deed  or  nritlDg,  are  of  too  much 
■olemnity  to  be  broabed  ewav  by  loose  and  in- 
conclusive evidence."    Houilaad  t.  Blakv,  97 


.onroe.    It  must  be  conceded  Uiat  the  party  I 

InterpoalDg  such  a  defense  ahonld  be  able  to 
set  it  up  with  reasonable  accuracy  In  his  plead-  ' 

logs;  and  Moore's  statement  on  the  stand  variea 
so  much  from  that  given  to  hia  answer  as  to 
make  it  impoarible  to  Indulge  in  any  presump- 
tioos  in  lis  favor.  The  circuit  court  Jnatlv  [1*^ 
comments  on  this  conflict  between  answer  aod 
testimony  (38  Fed.  Rep.  831);  but  that  grouixl 
need  not  be  minutely  gone  over  again  here. 

The  consideration  for  the  one  sixth  Interest 
wsa  two  hundred  and  fifty  dollars,  ten  doUara 
in  cash  and  a  note  for  two  hundred  and  forty 
dollars. 

Immediately  before  the  purchaae  of  the  land 
in  controveisy,  Honroe  had  let  Moore  have 
money  to  enter  a  particular  for^  acrea  which 
fas  represented  had  such  Indicattima  of  mineral 
aa  ahowed  it  would  be  valuable.  Hoore  did 
not  make  the  entry  becsttse,  he  laya,  the  land 
bad  been  prevlondy  entered,  but  be  ^d  not 
return  tbe  money  to  Htmroe. 

Tbe  forty  acrea  vras  acbool  land,  and  dia 
mlDlmnm  luice  of  acbool  lands  waa  fixed  b; 
statute  at  four  dollars  per  acre  (Compiled  Lawa 
Michigan,  1873,  Vol.  1,  p.  ISSl),  or,  tor  for^ 
acrea,  one  hundred  and  sixty  dbUaia,  and  tbe 
presumption,  in  the  absence  Ol  avidence  to  the 
contrary,  woold  be  that  this  was  tbe  mm  Mon- 


roe let  Hoore  hav»— the  purpaoQ  ti 
enttv  being  conceded. 
Now,  MooR^sitoryaa  lothereMtaioo  lathal 


particular  ei 


. .  came  to  him  and  "wanted  me  to  pay 
bim  the  money  that  he  had  given  me  to  rater 
that  land,"  and  thai  In  the  conversation  that 
ensued  reference  was  made  to  tbe  fact  ibal 
Moore  had  not  yet  received  a  deed  to  tbe  Mc- 
Donald and  McKay  land,  and  It  waa  flnollf 

laocs. 


),  Google 
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■giMd  fluit  Hoon  ataouM  give  Monroe  his  aota 
for  one  boDdrad  sod  slity  dollara  and  lunen- 
der  Monro^i  note  for  two  baodred  and  fortv 
dollan,  and  that  Mooroe  Bbonld  give  np  bu 
dMd;Uid  Uoore  clainu  tbat  tbe  mooe;  whlcb 
Monroe  bad  given  him  to  enter  tbe  forty  acrca 
of  ediool  land  was  ooe  hundred  and  fifty 
dtdlaia,  and  tbat  the  one  bundred  and  alxtv 
dollar  note  war  made  op  of  tbat  one  hundred 
and  flf^  dollan,  and  the  ten  dolbrs  which  bad 
been  pud  on  tbe  purchase.  When  confronted 
with  the  fact  that  he  had  sworn  tbat  Monroe 
gsve  blm  the  mone;  to  enter  forl^  acree  (rf 
school  land,  the  minlmtiin  price  of  which  was 
one  bnndred  and  dxtr  dollars,  tis  explanation 
Is  that,  as  Monroe  bad  to  paj  a  discount  to  get 
themon^,  "I told  him  that  I  would  throw  off 
tbe  tan  aoUaraon  that  account,"  though  wb; 
Monroe  could  not  borrow  one  hnndred  and 
sixty  as  well  as  one  hundred  and  fifty  dollars, 
If  ne  borrowed  at  all,  or  why  Moore  sboald 
"tbrow  off  '  ten  dollars  to  tbe  wHy  who  Ad- 
vanced the  whole  cnpltol,  or  whether  Moore 
had  ten  dollars  to  make  up  the  deficiency  (and 
be  admits  tbat  be  was  then  quite  Impecunious), 
does  not  appear. 

Whether  tbe  money  Monroe  had  let  Moore 
have  was  one  hundred  and  fif^  or  one  htmdred 
tad  sixty  dollBts,  and  whether  the  note  In- 
cluded toe  ten  dollars  paid  on  the  one  slitb  in- 
Icrest,  depends  on  the  testimony  of  Moore. 
Mrs.  HouRie  found  tbe  note  among  her  bus- 
band's  papera  after  his  death,  and  knew  nothing 
about  it  except  that  he  told  her  tbat  it  was  for 
money  be  bad  loan^  Moore.  The  note  itself 
was  not  produced;  payments  had  been  made 
npon  it  In  Monroe's  lifetime,  but  noue  after  wards 
until  1881,  when  sixty  dollars  was  paid  to  Mrs. 
Monroe,  who  cannot  remember  what  the 
amount  of  the  note  was;  and  this  psymelil  was 
after  McDonald  and  HcEay  bad  conveved  to 
Mrs.  Moore,  at  tiie  request  of  Moore,  for  the 
purpose  of  cutting  out  tbe  deed  to  Monroe,  and 
after  the  land  bi^  commenced  to  iQcreose  In 
value,  to  Moore's  knowledge  but  not  io  tbat  of 
Mrs.  Monroe.  When  It  was  ninde  not  a  word 
was  said  to  Mis.  Monroe  about  ibc  outstanding 
deed  to  Monroe,  either  as  to  harlnc  it  sent  back 
or  having  a  qidtclalmi  given,  ana  it  Is  quite 
clear  that  she  was  wholly  unairare  of  anv  con- 
nection between  that  note  and  tbe  land  in  con. 
troveny,  if  any  such  connection  In  fact  existed, 
as  It  woidd  seem  there  did  not.  If  tbe  amount 
Monroe  let  Moore  have  to  make  tbe  entry  was 


tice  of  tbe  peace.  In  wboee  bands  it  had  been 
lodged  for  collection.  Re  was  not  sworn  as  a 
wltnes,  but  Moore  Is  "  Inclined  to  think  tbat 
be  Is  dead."  TJndertbe  circumstances.  It  is  re- 
markable that  the  note  when  taken  up  by 
Mooro  was  not  preserved  by  blm,  and  is  not 

Kt  in  evidence.  The  money  was  not  in  fact 
Lned  to  Moore  by  Monroe,  out  given  to  him 
for  a  partlcniarpnrpose,  and  nben  that  purpose 
could  not  be  eoectnated,  should  have  been  re- 
turned at  once.    Monroe  is  dead.    Is  it 


hundred  and  sixty  dollars  covered  the  ten 
dollan  forming  part  of  the  considpration  of 
tbe  purchase  under  consideration?  We  think 
it  Is,  and,  particularly,  as  in  his  answer  Moore 
130  XS.&.  U.  B.,  Book  83.  57 


entry  o 
acres,  nor  state  any  reason  why  it  1 
hundred  and  flf^  Instead  <rf  one  hnndred 
and  sii^  dollars,  hut  says  the  money  was  for* 
nished  by  Monroe  to  enter  land,  "  if  he  should 
knowof  any  tbat  was  deniable."  ' 

Equally  unsattsfactoiy  ta  the  evideocfl  as  to 
Monroe's  note  for  two  hundred  and  forty  dol- 
lars. Moore  alleges  in  bis  answer  that  It  was 
part  of  the  agreement  to  leadnd  that  he  should 
cause  Ibis  note  to  be  surrendraed  to  Monroe,  and 
that  one  John  HcEay,  in  whose  posseation  It 
was,"  as  be  bad  been  previously  requested  by 
satdNathaoielD.  Mocoe,"  delivered  the  note  to 
Mia.  Monroe,  and  It  was  canceled;  but  It  la  not  to 


of  Moore  at  all,  who  knew  nothing  about  it  untQ 
a  year,  or  perhapa  nearly  tix  year*  afterwards, 
but  at  her  solicitation;  and  it  was  not  onlv  not 
canceled,  but  carefully  preaerved  and  proauced 
uDon  the  trial,  a  fact  mconslslent  wlto  a  rescis- 
sion to  ba  accomplished  byits  destruction,  but 
entirely  in  accordance  with  Mrs.  Monroe's  testl- 
mtmy,  that  her  getting  the  note  was  accidental, 
and  that,  as  came  out  on  hercross  examination, 
when  she  showed  it  to  her  husband,  he  told 
her  to  "put  it  by."  Bucb  a  direction  on  his 
part  Is  irreconcilable  with  the  theory  tbat  be 
Dad  sent  her  to  tbe  McKays  for  the  note  because 
the  bargain  had  been  declared  off,  while  It  sub> 
tains  the  view  tbat  he  had  no  Intention  to 
throw  up  the  purchase.    This  note  had  been 


bad  left  It  with  bis  brother  John,  or  his  wife, 
who  testifies  he  gave  it  to  her  "to  keep  or  to  give 
back  IO  Mrs.  Crawford  (then  Mrs.  Monroe);  or 
to  coUeet."  Mrs.  McKay  was  Mrs.  Monroe's 
rister,  and  gave  ber  the  note,  cautioning  her 
that  she'must  take  care  of  it  aojia  Io  produce  it  in 


date  of  the  conversation  with  Monroe  as  in 
A)U[UBt  or  September,  or,  as  he  finally  believes, 
early  in  October,  1876,  which,  if  true,  would 
show  tbat  Mrs.  Monroe's  possession  of  the  note 
had  nothing  whatever  to  do  with  an  agreement 
that  it  ahouid  be  surrendered.  Indeed,  Moore 
does  not  contend  that  it  had,  but  testifies  that 
Monroe  said  he  could  get  the  note  from  the 
McKaya,  whom,  however,  Moore  does  not  pre- 
tend he  directed  to  deliver  IL  There  is  a  direct 
conflict  between  Mts.  Crawford  and  tbe  Mc- 
Kays, as  to  her  statements  at  tbe  time  she  look 
the  note;  but  we  are  not  Inclined,  therefore,  to 
reject  her  account  of  the  transaction,  so  far  as 
braring  upon  whether  she  had  authority  to  set 
for  ber  husband  on  tbat  occasion  or  not. 
Qranring  that  Mia.  Monroe  was  desirous  of 
getting  the  note,  because  she  feared  Monroe 
wouldnever  obtain  title,and  considered  Moore's 
deed  worthless,  this  did' not  bind  Monroe,  and 
her  statements  could  not  be  used  for  tbat  pur- 

Kae.  It  should  further  be  observed  that,  while 
jore  avers  in  his  answer,  which  be  sub- 
scribed, that  Monroe  was  to  quitclaim  loblm, 
be  stales  in  his  testimony  tbat  Monroe  said  he 
had  not  recorded  tbe  deed  and  would  send  it 
back,  although  the  evidence  disclose*  it  was  re- 
corded December  20, 1870:  sod  also  that  ihougb 


Moore  and  Monroe'  livod  at  the  time  wiuin 


SOTBUIX  COEBT  OT  THE  UkITBD  StATH. 


throe  mtlM  of  etch  other,  jM  Mooie  never 
•aked  Honioe  either  to  quitclaim  or  letuTD 
the  deed,  now  giving  u  an  excuse  thtt  he  did 
not  wteh  "to  Blir  it  np  moie  theo  was  neoeeaaiT,' 
•nd  did  not  wish  to  nNchfan  while  theotber  note 
lemalned  unpaid.  If  lie  waa  not  entitled  to  de- 
mand a  releue  until  he  bad  pdd  the  one  hun- 
dred and  slz^  dollar  note,  it  would  hardly  be 
Just  to  allow  bim  to  cease  pavlDg  and  not  re- 
■une  until  ;ean  after,  wben  tbe  und  had  In- 
creased in  value,  and  Honroe  was  In  bis  grave, 
and  then  treat  such  payment  to  Mrs.  Monroe, 
though  he  kept  her  in  tnioniDce  of  anj  cod- 
Dectioo  between  itand  tbe  land,  as  performance 
of  the  alleged  amement  of  five  yean  before. 

fpon  a  careful  examination  of  the  evidence. 
It  amonnta  to  no  more  than  this:  Monroe  ex- 
pected and  desired  to  obtain  tbe  land;  he  found 
that  McDcmald  and  McEav  bad  not  made  a 
deed  to  Hoore,  and  doubt  was  expressed, 
whether  tbej  ever  would.  He  wlabed  to  col- 
lect the  monev  wblcb  Hoore  had  wrongfully 
kept,  and  which  had  no  relation  to  the  other 
transaction.  He  retained  posaestlon  of  tbe  two 
hundred  and  forty  dollar  note,  w  tbat  Moore 
could  not  make  use  of  It,  not  Intending  to  can* 
oel  It,  but  to  hold  It  for  payment  when  Moore 
obtained  the  title.  In  accepting  payments  on 
tbe  one  hnndred  and  sixty  aollu  note,  be  was 
only  receiving  what  Moore  originally  owed 
him,  assuming  tbat  tbe  ten  dollars  waa  not  in- 
cluded. If  there  ever  wassucfaanarrangeinent 
as  contended  for,  It  -was  evldentlv  not  to  be 
carried  out  on  the  part  of  one  nnleas  or  unlil 
carried  out  by  the  other,  and  was  not  carried 
out  1^  either,  and  the  pftymeni  ol  the  sixty 
doBars  to  Mrs.  Monroe,  Ignorant  a>  abe  waa  of 
the  facta,  cannot  be  regarded  aa  acceptance  of 
p«Tfonnanc&  In  any  point  of  view  in  which 
thla  evidence  can  be  considered,  we  do  not  feel 
'  Justified  in  denylne  complainants  rdief  upon 
tbe  ground  of  an  abandonment  of  the  deea  of 
Moore  to  Monroe. 

In  our  Judgment,  the  defense  of  laches  is  not 
made  out,  even  If  the  minority  of  tbe  belis  did 
not  preclude  it.  The  deed  of  McDonald  and 
McKay  to  Helen  Moore  la  dated  December  10, 
1B80,  and  was  recorded  March  Ifl,  1881. 
Durug  all  tbla  time  Mia.  Hooioe  and  her 
diOdren  were  living  In  Canada.  Mrs.  Mon- 
roe, when  on  a  visit  to  Houghton  County, 
in  ttie  tommerot  1881,  fliet  learned  that  Moore 
diipated  their  title,  and  in  the  fall  of  tbat  year 
she  was  advised  1^  Mr.  McKay  1o  "hire  a  law- 
rer^OT  attorney."  She  did  ao,  and  he  wrote  a 
letter  to  Moore,  Infoimiughim  of  complafuants' 
claim.  Moore  testifleB  as  to  Its  receipt  that  "It 
must  have  been  in  Uie  fall  of  1881  or  In  tbe 
aprlng  of  1883.    I  am  not  sure  of  H." 

Febmaiy  8, 1B89,  this  snit  was  commenced 
in  tbe  Ciicnlt  Conrt  for  Ontonagon  Conn^, 
Uicbigao.  Tbla  cannot  be  beld  to  be  tureaa-, 
onable  delay.  The  -  answer  of  defendants 
averred:  "It  Is  only  since  said  [mineral]  dia- 
ooverles,  made  at  tbe  expense  of  these  defend- 
anu  and  said  McDonald  and  McKi^,  Ibat 
Ibeae  comidainantB  have  claimed  to  bava  aaj 
Interest  therehii''  bnt  all  tbat  waa  done  In  de- 
veloping tbe  land  waa  by  tbe  Cambria  Iron  and 
Sted  Company,  and  no  actual  dlscoverlea  <rf 
on  bad  been  made  before  tbe  bUl  was  filed. 

Moore  Is  asked  by  bis  connael,  and  anawen 
aafollowi:  "Q.  Wben  waa  It  tint  ascertained 
8W 


iron  orel  A.  The  spring  of  '89  was  tbe  flrtt 
developmenta  ibat  waa  made  on  that  property 
by  tbe  Cambria  Iron  and  Steel  Company. 
Ttaey  worked  considerably  on  It  In  "SI,  but 
hadn't  sbown  up  anything  nntfl  tbe  qtring  of 
'88." 

McDonald teaUilea:  "We  letaooptkmtotbe 
Cambria  Iron  and  Steel  Company  of  Johns- 
town, Pa.,  to  mine  ore  If  they  could  find  it; 
gave  them  a  privilege  of  exploring  for  iron;  If 
they  found  iron  they  was  to  pay  oa  ao  mucb 
for  the  iron.  .  ,  That  must  nave  beoi  la 
'81  ...  Q.  About  what  time  waa  it  that 
they  first  developed  mineral  value  tbere;  that 
is,  to  show  that  there  waa  mineral  value  theteT 
A.  Well.  In  the  Spring.  I  couldn't  say  what 
time  tbat  was,  but  it  roust  have  been  In  the 
following  spring:  -  ■  •  tbe  following  spring 
after  we  gave  the  option." 

While  this  shows  that  Hra.  Monroe  had  no 
reason  to  suppose  the  land  had  increased  in 
value  when  she  begaa  her  suit,  Moore  from  hU 
knowledge  of  (be  property,  and  his  being  on 
tbe  ground,  must  luve  been  aware,  wben  be 
paid  His.  Honroe,  and  probably  aa  early  as 
when  tbe  deed  was  given  to  his  wife,  tbat  the 
property  was  likely  to  Improve  In  v^ue.  He 
saya  the  option  to  tbe  Cambria  Iron  and  Sled  ' 
Company  was  in  1880  or  1881,  and  if  it  waa 
after  bis  wife  got  ber  deed  It  was  tAortlff  after.  i 
The  ineTJtable  infeieece  from  hia  conduct  is 
tbat  he  did  not  ask  McDonald  and  McKay  to 
convey,  and  did  not  prapoae  to  pay  up  the  { 
note  until  rotised  Into  activity  by  ue  proqvect 
of  gain. 

The  bUl  and  amendmenta  stale  tbe  deed  from 
Hoore  to  Monroe  of  one  sixth  of  tbe  land;  that 
McDonald  and  McKay  held  "an  undivided 
one  thiid  thereof  in  trust  for  tbe  said  NaL  D. 
Moore  by  an  arrangement  between  tbe  said 
McDonald  and  McKay,  on  the  one  aide,  and 
the  said  Moore,  oo  tbe  other,  entered  Into  be- 
fore or  at  the  time  the  said  McDonald  and 
McKay  acq^ied  said  tlUej"  that  the  oobt^- 
ancea  by  McDonald  and  HcKay  to  Helen  Uoon 
"were  made  at  the  instigation  of  said  NaL  D. 
Moore,  with  the  Intent  and  purpose  ctf  de&nnd- 
Ing  these  complainants  oat  (4  the  estate  In  fee  ... 
conveyed  and  assured,  and  intended  to  be  ooo-  *■ 
veyed  and  assured,  to  Iba  s^  JiAn  Honroe  by 
tbe  said  Hat.  D.  Moore  aa  aforesaid,  by  Lodg- 
ing the  utparent  l^al  title  In  hIa  wife's  nam^ 
but  for  bis  own  benefit  and  tise;"  "Ibat  tbe 
said  Helen  Moore  paid  no  consideration  for 
said  conveyance,  and  tbat  said  Interest  vested 
in  ber  aa  tnutee  for  her  husband,  Nat-  IX 
Moore  and  for  tbe  aald  John  Monroe,  liia  belm 
and  assigns;"  tbat  tbe  deed  to  Hdui  waa  p(» 
cured  by  aald  Nat.  D.  and  aald  Helen  to  be 
made  "for  tbe  purpose  of  onttlng  oat  ooaa- 
plalnants'  titie  to  the  undMded  one  alxlb  of 
the  aald  land  and  of  depriving  tbem  Ibweof  ;* 
tbat  the  transaction  "la  and  otudit  to  be  held  to 
be  of  tbe  aame  effect  as  if  tne  said  McDon- 


ald and  McKay  and  their  wives  had  conveyed 
post  d&ectiv  to  the  said  Nat.  D.  Hoon 
instead  .'to  bis  wife,  and  that  the  aald  Moorci^ 


bnsbaadand  wife,  ougbtto  be  and  arees  ,^ . 
bv  the  terms  of  Moore's  said  oonveyance  ta 
Monroe  from  claiming  or  asserting  that,  as  l» 
tbe  one  sixth  interest  In  aald  land  eonreyed  by 
1S3  C.  8. 


Bullitt  ComtTT  v.  Wabhxh. 


.  tbe  nid  Nat  D.  Hoore  to  the  said  Joha  Mon- 
roe, tlie  Mid  Helen  Moora  hu  anv  title  or  in- 
terest  tberelnM  agaiiutaaid  complainaDts;  aod 
the;  furtber  charge  that  a«  to  aald  ooe  OHh 
Interest  the  title  la  Id  tbem  by  virtue  of  the 
piemises;  that  at  the  time  of  said  coDTevaace 
bj  NaL  D.  Mooie  to  John  Honioe  aaid  Moore 
wu  unmarried,  aad  that  said  Helen  Hoore  gave 
Dotbiog  for  diber  or  an;  of  said  conreyancea 
nor  for  said  interest  In  said  laod;  and  that  she 
took  tlie  same  with  full  notice  and  knonledve 
of  complainants'  riehta,  obtained  as  aforeaala, 
by  deed  from  said  Nrtt  D.  Moore  to  said  John 
Monroe." 

The  original  bill  charged  also  that  a  oonrey- 
anoe  was  made  bj  McDonald  and  HcKaj  to 
Moore,  and  fraudiileDtlj  suppressed  before  the 
coDTeyance  to  said  Helen. 

We  think  the  allegation*  of  the  bill  as 
■mended  are  sufficient  to  support  the  decree. 

McDonald  and  McEaj  held  In  tnist  for 
Moore,  that  b,  npon  the  trust  created  by  their 
obligation  to  convey  to  Um  on  nqoeat;  they 
not  only  did  not  deny  the  trust  but  conTeyed 
oo  Moore's  request  to  his  nominee,  and  fraud 
Is  charged  agdnst  Moore  and  his  wife  In  pro- 
curing the  converance  to  the  latter. 

The  prayer  of  ihe  bill  was  "that  the  said 
Helen  Moore  be  compelled  by  the  proper  de- 


bDI  as  amended  lo  warrant  relief,  and  as  the 
defendants  could  not  have  been  taken  by  am^ 
prise,  we  do  not  think  the  decree  shoold  M  re- 
Teised  on  tbe  ground  that  the  atttgala  and  the 
probata  do  not  sufflciently  agree  to  Justify  tt 
It  it  true,  there  is  no  offer  to  pay  tAe  balance 
of  the  purchase  moner,  but  the  case  show*  that 
ft  tender  would  have  been  bnt  on  emp^  show, 
and  astbe  court  had  It  in  Its  power  to  require 
payment  of  tbe  two  hundred  and  f or^  doUar 
note,  thus  completing  performance  by  Monroe, 
and  aa  It  did  tbU  by  lis  decree,  the  allegation 
would  hare  been  merely  formal  and  became 
Immaterial. 

TUdtemi^theOtrtvit  OovrtUaffirmai. 


VULLUT  COUNTY,  Iff.  tn  Brr., 

t. 
W.  T.  WABHER  «  Al, 
<Bee8.aa 


AmendmtiiU,  and  order  otemMng  motion  fo 
ncwMoI,  ju>trmiMeaSle-^ttAatfaeU7Uoetiiir, 
lo  appear  of  roeord — ag«nt»—KeiUvek]i  oowntg 


WW!  tbe  oonrMMow  and  not  reviewable  here.  An 


3t^  ean  aot  only 

ttaronrli  Us  orders  made  of  leoord,  yet,  wtien  It  & 
by  law  anHioriMd  to  npotnt  an  aoent.  It  It  oot 
Ill  Miar  ■iniinaiilanf  tba  acent  dioaU  ■!> 


h^S 


t  A 11, 1888. 

Pr  ERBOR  lo  the  Circuit  Court  of  the  TTnltud 
States  for  the  District  of  Kentucky,  to  review 
ajudgment  forplaintUTs  In  an  action  to  recover 
damages  for  breach  of  a  cootracL    Affirmed, 

The  facts  are  stated  In  the  opinion. 

Mettn.  D.  H,  RodnuA  and  Frattk  P, 
SIratu,  for  plalndif  in  error: 

A  sututcsy  prorislon  must  be  strictly  ooih 
■trued. 

rtntreu  ▼.  Bmith.  SS  U.  S.  10  Pet.  ISl  (S: 
882);  Waiiamt  t.  Awten,  17  U.  a  4  Wheat  77 
(4:  SIK;  Stead  t.  Oxhw,  8  U.  a  4  Onuoh,  408 
(3:6e(^ 

No  written  or  record  anUiority  to  guaranty 
Jefferson  Conntv'e  part  bdng  allied  to  have 
been  given  Oie  alleged  Bullitt  County  Oommia- 
sloner,  tbe  authority  must  be  preaumed  lo  have 
*  ten  verbal  only, 

Bradteji  r.  La^  Hardin,  BS7;  Smith  v.  Fah, 
IS  B.  Mon.  448:  Boeker  t.  Oentrg,  8  Met  (Ky.) 
474i  Bi/atiee  t.  Awe,  4  Met  (Ey .)  878. 

Express  statutory  authority  is  required  to 

itboriie  a  county  court  lo  bind  the  tazmyers. 

BovMng  Grtm  A  X.  B.  Oo.  T.Warren  (6.  01. 
10  Bush,  718;  CampbeU  Oo.  Ot.  r.  TaiOor,  8 
Bush,  306;  Dillon,  Hun.  Corp.  §  101:  i\i.  A 

-     -St.  couu.  A.  *  r.  ff.  B.  Oo.  lie  u.  a 

):88):  FoUt  t.  Amlotoi  a>.  103  U.  a  6SS 
,„.._a);  Jtfar*A».  PWtonC0.77U.  aiOWaU. 
m  [18:1040)i  mthvilto  T.  Sag.  8S  U.  a  10 
"all  475  (22;  168). 

What  the  adoptloi       _  „ 
mode  la  necessary  In  the  flrat  in 
authority,  there  can  be  no  valid  ratification  ei- 
cept  In  the  same  manner. 

MeOraekeJi  v.  Ban  Franeiteo.  IS  OaL  840; 
Pratt  t.  Siaanttm,  16  VC  147;  Ohamherlain  v. 
Dover,  18  Maine,  4SS. 

Defendant  In  error  cannot  claim  to  be  Inno- 
cent in  the  matter. 

XarA  V.  Fulton  O*.  77  TJ.  a  10  Wall.  663 
(10;  1043);  Salt  Lake  OUg  v.  EMitter.  118  U.  8. 
268  (80: 17^;  Eitehoode  v.  Oaltetton,  06  U.  a 
84I(24;6S0):  PetieeJiiryT.  Britttm.W'U.B.lS 
Wall  671(81:264). 

There  oould  be  no  ratiflcatlon  ezoqit  by 
record. 

Ov)inBir.Suli.8iV.  a  0  Pet  639  (9:2in; 
FUttAer  w.  Dgmrt,  0  B.  Hem.  416;  Dunlap** 
Paley,  Agency,  171,  note  q. 
■TTnleB  tbe  county  court  knew  of  that  ex- 
traordinary document  In  Bldgway's  hands  and 
fnlly  understood  it,  there  was  no  ratlBcatlon. 

(fwiivt  V.  EvU.  84  ¥.  B.  0  Pet  620  (S:  WS). 

Mr.  Angruatna  E,  WiUaon  for  defendantt 
In  error. 

Mr.  Jvttiee  Lajnar  deUrend  the  ojdnion  of 
the  court: 

On  the81at<dDeoember,  1670,  W.  T.Waaber, 

Jacob  Danenhauer,  and  Peter  Baeoker  coo^ 

menced  an  action  In  the  Circuit  Court  of  tho 

United  States  for  the  DIsbrict  of  Eentuc^ 

{16S  ' 


M-ta 


SUTRMB  CODBT  OV  T 


•gahiBt  BunHt  CotmtT,  In  Uut  Btala,  to  noorer 
damagei  for  breach  ftt  &  ooMn  oontraot  made 
between  Wnaber  and  tbe  conntjr,  and  after- 
warda  aaaigaed  ly  Wailier  to  Danenbener  and 
BeeckcT,  for  tbe  cooUrnctlon  bj  Watber  <d  a 
Mdge  over  Fond  Oieek,  between  BnlHtt  and 
JdTema  Coaoliea. 


D  tbe  Mb  of  Hardi.  1880,  filed 

an  amended  petmoiu 

Tbe  original  and  amended  petltlona  robatan- 
tiaDjr  aver  tbat  tbe  Coon^  of  BoUttt,  bj  lU 
dnW  antborized  commUoner,  entered  biU  a 
wrJtlcD  contract  witb  plaintiff  Waaber  for  the 
erection  t^-  bim  of  a  bridge  acrost  Pond  Creek 


tbereto;  that  In  this  omtract  tbe  ooon^  guar- 
antied papnent  for  tbe  entire  w<m4c;  that  tbe 
Countr  Conrt  of  Bullitt  Coaol;  appobited  com- 
missloners,  and  notified  Jeflersoo  Oonn^  tbern- 
(d,  requesting  it  to  appoint  oommiaalonera  to 
omtract  for  tbe  bridge;  that  befOtKl  tbe  ap- 
pointment of  racb  oommiirioneia  JeSeraon 
CountT  took  no  action  looking  to  an^co-oper*- 
tlon  of  tbe  two  in  the  voric;  tbat  tberenpon, 
before  the  contract  waa  made,  tbe  conntrcourt. 


the  preying  judge  and  a  majori^  of  ue  jua- 
of  tbe  coQD^  being  preaent,  dedded  uat 
la  necesMry  to  erect  tbe  bridge,  and  baring 


exhausted  aU  means  prorided  bj'Matateforie- 
coring  tbe  aid  of  Jelteraon  Conntr  in  baildbig 
it,  decided  to  erect  it  upon  tbereaponilbDitfof 
Buntt  Conntr  alone;  tbat  thereafter  on  the 
letb  of  Jvlj.  IBTT,  the  BnlUtt  Conntr  Oonrt, 
composed  as  aforesidd,  authorized  lis  commia- 
aloner,  J.  W.  Bldgway.  to  report  anv  Uda  that 
might  be  offered,  and  tbe  amount  of  the  same, 
and  authorized  ue  coantj  Judge,  W.  Carpen- 
ter, to  receive  Uds,  and  to  accept  or  reject  the 
same;  that  in  pnrmianoe  of  tbat  order  the 
count;^  Judge  accepted  the  bid  of  Washer;  tbat 
thereafUr  Bldgwn',  being  tbereonto  author- 
ized t^  ao  order  of  tbe  coimtv  court,  made  and 
entered  into  the  oontnct  with  Wasbet  for  the 
coDstmctlon  vi  the  bridge,  whhdi  ctmtnet  vaa 
afterwards  ratified  b^  the  cotmtT  oonrt,  com- 
poaed  u  eforesrid,  end  said  conit,  bj  an  <«dR 
dnlj  entered  at  record,  directed  the  lerr  of 
taxea  to  par  fiv  the  won  done  nnder  the  con- 
tract, and  the  ^>p]icatloo  of  the  monernlMd 
to  tbe  pajmteat  <a  (be  contractors;  that  Washer 
commenced  work  under  tbatcontnct,  and  pro- 
ceeded with  It  until  he  and  his  assignees  were 
notified  by  tbe  conntv  to  stop  woik  upon  the 
bridge;  and  that  the  defendant  bad  failed  to 
perform  its  contract,  and  to  pa^  for  work  done 
thereonder,  to  the  damage  at  plaintlffi  In  tbe 
sum  of  $B,89S.14,  tor  which  ram  the^  pn^jred 
Judgment. 

A  demuRet  to  tbla  amended  petition    

tained  b;  tbe  cfrcult  court,  but'npon  writ  of 
enw  from  this  conrt  tbe  Judgment  was  reversed 
and  the  caae  lemaoded.    wMtr  t.  BtiUitt 


Gwflttf,  110n.&ISS8[S8:Stt3.  Theqnntloi 
nlsedbr  flwpIeadlngBin  that  case  wss,  wbethei 
BnlUtt  ConnCT  bad,hmdernhe  statutes  of  Een- 


tm^,  antboritj  to  make  the  contract  sued  on, 
bj  which,  aecMdfng  to  the  aTerments  of  (be 
declaration.  It  tmdolook,  at  tta  own  ooe^  to 
build  acroas  a  bonndarr  stream  a  bridge,  ~~~ 
end  of  which  was  within  another  countr. 
Tlila  eoort  held  that  the  power  given  b7  the 


i  Vxamt  Sum.  Occ  Twkm, 

KentD^  sttfotea  to  adjcdning  ooontien  la 
oonatract  bri^gee  across  boondair  atreama  at 
Mnt  expvse  cDd  not  take  awaj  ue  oc 
law  r^tof  each  of  theooandea  to 
•odt  bridges  at  Its  Kde  oosL 

It  akoheld.  In  effect,  that  Oe  a 
of  tbe  petitloa  and  amended  petftkm,b.  „ 
milted  to  be  tme  by  (be  damnner,  tbe  cxxi- 
tract  sued  co  mnit  be  held  to  have  been  made 
under  that  eectioii  <rf  tbe  statntea  iriilch  ooa- 
fen  npon  Ihe  OOontT  cooit  JorisdicUoo  toenet 
public  boOdlngB,  bridges  and  olhnr  stiuOuiea, 
and  not  uitder  tbe  stwtba  ptorlding  for  tbe 


lepetf- 
foOfflL 


lion  disclosed  m  ri^t  at  acttoo  fn  the  irfalnS] 

Upon  tbe  letOTD  of  the  caae  to  the  drcvH 
court  Bullitt  Oonn^  filed  en  answer  spedflfr 
allT  ocnjing  tbe  tmth  of  etetr  loataial  aDe- 
—  -  of  the      


contntctsoedonv 
Coun^.  As  a  pert  of  its  answer  the  county 
filed  a  complete  transcript  <rf  the  ordoa  of  Ita 
oonniT  court.  PlaintUtsrspUed  to  tbe  answer, 
and  afterwards,  witb  the  leave  of  the  court  and 
against  the  defendanf  a  objectkiu,  filed  a  second 
amended  pettUoa  Issue  was  Joined,  and  the 
case  was  Irled  ^  a  Jnir,  resultmg  In  a  verdict 
for  tbe  plaintlA  for  toe  full  amount  claitaed 
I^U)em,upon  which  Jadgment  waa  rendered. 
A  motion  for  a  new  trial  bavlDg  been  overroled, 
this  writ  of  error  wm  thereupon  sued  oat 

The  first  assignmeot  of  error,  namely:  that 
tbe  court  erred  (n  allowlngtbe second  amended 
petiUon  to  be  filed,  has  been  so  hequent);  con- 
sidered and  declared  unfounded  by  this  oooit 
that  it  may  be  dlHmiased  with  the  remark  that 
amendments  are  dlscretlonarT  with  the  court 
below,  and  not  reviewable  here.  Bee  tbe  opin- 
ion of  tbe  court  In  tbe  case  of  Oimmam  v. 
Btrnef.  dedded  Hardi  B,  18W  [anU.  WO],  end 
tbe  anlhwltlet  there  cited,  llie  same  remark 
4)pIleB  to  the  Bsslgnment  that  (he  court  ened 
In  ovenuUng  a  motion  Iot  a  new  trial  Ar- 
kantat  VaJha  Land  A  OatSt  Oo.  t.  Jbiw,  de- 
cided Ifaich  ^  1S8S  [ofUs,  8H],  and  tbecaaes 
there  died. 

The  leading  asslgnmentB  of  error  snbstand-   ntM, 
ally  present  but  one  proposition,  to  wit:  coa-  ' 

ceding  that  the  county  bad  the  power  to  hoild 
the  bridge  (as  was  determined  by  this  court  ee 
the  former  writ  of  error},  tbe  averments  of  tbe 
plidntlS'B  petiUon  were  not  auBtaioed  by  the 
evidence  adduced  at  tbe  trial,  and  tbe  contract 
sued  on  wm  not  made  by  the  county  fn  the 
mode  provided  by  law. 

Tbe  statute  law  of  Kentucky  applicable  to 
such  contracts  made  by  a  county  Is  found  ta 
art.  IT,  S  1,  ch.  38,  of  theOeneral  Statutaef 


Bee.  5.  '"nie  county  court  is  a  court  it 
record."    <P«e807.> 

Sec  0.  "The  records  of  tbe  county  oonit 
shall  at  all  times  show  by  whom  tbe  eoort  li 
holden.  When  the  Justices  of  the  peace  com- 
pose  a  part  of  tbe  court  tbe  records  miut  Mats 
ue  names  tf  those  who  take  tiieir  seats;  aed 
when  a  member  leeves  the  bench  bis  abmei 
must  be  noted." 

Sec  1,  Art  t.  duq^  ST.     -llwconV. 


1888. 


Bqiutt  Codktt  ▼.  Wabbxb. 


eonrt,  except  for  the  County  of  JeSem>n,  nn- 
len  composed  of  a  majority  of  the  JuBticei  of 
the  peace  of  said  conn^  1q  commlKloD,  shall 
not  Dave  the  ponei  to  make  approprlatioD  of 
the  oonnty  rerenue  ca  levy,  or  to  make  any 
charge  tbereon  greater  than  fifty  dollars  for 
any  ooe  object." 

It  la  contended  that  tbe  contntct  *aed  on  was 
not  made  in  conformity  with  those  lequire- 
menti;  that  it  WM  Ddtber  made  nor  anthorlzed 
by  the  conn^  coon,  composed  ot  the  county 
Jodse  and  ft  majorltr  of  the  Justkeii  of  the  peace 
of  ueconn^^andtDat  there  la  no  record  of  the 
county  court  so  constituted,  showing  that  the 
contract  was,  aa  ft  malter  of  fact,  autnorized  to 
be  made. 

In  order  to  test  the  eoundaen  of  this  posi- 
tion, ft  Is  necessary  to  oonatder  the  entire  tcc- 
147]  ord  taken  together.  In  the  first  place,  it  can- 
not be  denied.  Indeed,  the  plnintift  in  error 
ctmcedea,  that  there  are  a  number  of  ordeia 
which,  even  guoad  lu>e,  come  up  to  the  re- 
quirementa  of  "orden  of  record,'  and  "  of  the 
court  properly  otustitated,"  having  been  made 
when  ft  majority  of  the  Justices  were  present, 

Amot»ttiefte  an— 

JVnt.  The  Older  of  Juoe  18.  1B77.    Tliis  i 
dot  recognleed  lUdgway  as  commissioner;  It 
adjudicated  the  necessity  of  erecting  the  bridge; 
It  adopted  the  Brawner  rile  for  tiut  bridge;  end 


Judge  (W.Carpenler)  to  receive  bids  and  to  ac- 
cept or  reject  lliesameas  be  might  think  prop- 
er, loohlngto  the  interest  of  Ihe  two  counties. 
T^inf.  The  second  order  of  Noveml)er  10, 


This  order  showed  a  levy  of  a  tax  _    __ 

able  proper^  of  the  county  for  the  piimise  of 
paying  for  ue  bridge;  arecogniljon  of  Wa«faer 
na  contractor  for  building  the  bridge  and  of 
Ihinenbikuer  ftud  Baecker  aa  his  assignees;  and 
an  allowance  to  them,  as  such  asognees.  In 
part  payment  of  the  bridge. 

Ffflh.  The  order  of  November  IB,  1879. 
This  order  trnxdnted  a  committee  to  examine 
the  work  on  the  bridge,  and  to  report 

Bixth.  The  Older  of  Janua^  19,  1880.  This 
order  confirmed  the  committee's  report  and 
dlBchaiged  the  committee. 

Such  is  that  nortioD  of  the  record  which  is 
,  admitted  to  be  the  record  of  the  court  "prop- 
erly constituted.''  It  Is  claimed  that  the  rer 
ord  U  defective  in  the  following  particulars: 

It  gave  ndther  the  Judge  nor  the  commls- 
Bloner  power  to  contract;  although  it  Is  con- 
ceded that  the  power  was  given  to  Ihe  county 
Sidge  to  accept  bids.  The  alleged  conlract 
oea  not  appear  to  have  been  reported  to  the 
AS)  court;  nor  was  there  any  note  of  record  that  It 
waa  mftde  by  BidgWfty;  nor  was  the  contract 
ever  filed;  dot  doei  ft  show  that  the  county 
Judge  accepted  ft  And  lastly,  while  the  rec- 
ord shows  ft  knowledge  of  the  fact  that  a  con- 
tnct  ezlded,  and  was  with  the  defendants  in 

ISO  u.  s. 


Coun^  for  (he  whole  cost 

Now,  inasmuch  as  the  record  doeft  show  af- 
finnaUvel;  an  adjudlcaUon  of  the  naoeasi^  of 
the  contract ;  an  appropriation  for  the  pre- 
llminaiy  work;  the  appointment  of  an  agent 
(Gftrpenlar)  to  make  the  contract;  and  a  recog- 
nition of  the  contract  l^  directing  the  levy  M 
taxea  to  pav  the  contractor  and  hlsaitignees 
for  the  work  done — we  do  not  think  It  necea- 
sary,  in  tnder  to  fix  a  liability  upon  the  coun^ 
that  the  record  should  also  show,  afflrmativelv, 
the  existence  of  those  outside  Incidents  whlco, 
as  enumer^cd,  It  does  not  set  out 

The  case  of  Meretr  Cburuto  Oavrt  v.  Eentuets 
River  Hacigatioa  Co.  8  Bush,  800,  much  relied 
on  and  quoted  from  by  counsel  fw  plaintiff  In 
error,  Is,  as  a  brief  analysis  will  show,  inappUo- 
able  to  the  controversy  in  the  present  case. 

An  Act  of  the  Kentucky  L^lslatare,  passed 
in  iseo  to  incorporste  the  Kentucky  River 
Navigation  Company,  provided  in  oae  of  lis 
sections:  "  That  the  county  courts  of  the 
several  counties  bordering  on  the  Kentucky 
River,  .  .  .  may  on  the  application  of  the  co> 
poratlon  named,  ...  a  majority  of  all  the 
Juatlcee  of  the  peace  being  present,  aubscribe 
slock  ii>  sold  company,  and  levy  a  tax  on  aU 
taxable  property  of  said  county  sufQclent  to  pay 
the  whole  amount  of  said  Hubecription  in  three 
years  from  the  lime  It  was  made,  which  tax 
-'--"  be  collected  in  all  respects  as  taxes  for 

revenue  are  now  coUecl«d."    The  Mereer 

County  Court,  a  majority  of  the  Justices  being 
present,  made  an  order  "  that  the  sum  of 
seventy-five  thousand  dollars  be  directed  to  ,1m 
subscribed,"  and  appointed  one  Joseph  A. 
Thompson  a  commbsioner  to  suLecribe  the 
same  in  the  Eentuckv  River  Navigation  Com- 
pany, The  Oarrara  County  Court  in  like 
mftimer  made  an  order  that  the  sum  of  ona 
hundred  thousand  doUara  should  be  subscribed 
on  the  part  of  Qarrard  County  and  also  ap 
pointed  an  agent  to  subscribe  the  same  In  aald  [IMl 
company.     In  puisnance  ot  said  orden  the 


poinieu,  uu  uie  uooks  ot  uie  tviafiaaj,  lor  ana 
on  behalf  of  each  of  said  countiea  by  tta  agent 
The  court  held  that  the  above  ordeta  and  aub> 
scriptions  were  not  binding,  and  ^  not 
amount  to  contracts  of  subacnptloD,  because 
the  county  court  had  no  authority  under  tho 

r  that,  where  t 


ixtraordioary  power  of  determining  whether 
a  county  should  subscribe  in  aid  of  the  Navi- 

SiUon  Company,  and  of  making  such  subecrip- 
on,  undertook  to  appoint  an  agent  to  mak» 
the  snbecription,  such  appdntment  was  v<rid  as 
being  imauthorlzed  by  law.  The  whole  quea- 
tlon  was,  aa  to  (he  power  to  aiqnint  the  agent; 
and  the  court  held  that,  as  no  audi  power  to 
appoint  existed,  the  court  could  not  Und  th* 
county,  except  by  an  otda  which  Ilaelf 
amounted  to  ft  luhscriptlon,  and  wtakbiniiit  b» 
nude,  aa  evUenced  by  the  noord  alrae,  when 
a  m^orl^  of  the  Juatlcea  wen  nnMnt.  Tb« 
court,  howover,  dearly  reoognheotha  princfpla 


SUTREKX  COUBT  OF.TEI  TTHITXD  tiTATBa. 
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that  It  wu  teenlly  poaalble  to  imply  a  mbscrip- 
tloD  from  the  Bumequent  adoption  and  ratifica- 
tion l^  a  full  couit  of  tlie  act  of  Thompson. 

Now,  Id  the  case  at  bar,  the  power  to 
appoint  an  agen  t  or  oom  misdoner  li  undeniable, 
and  is  not  challenged.  On  the  contTaiy,  it  is 
admitted.  Bo  alw  la  !t  shown  that  tbe  agent 
(Carpenter)  wai  appointed.  And,  at  we  have 
Ken,  one  of  the  oiders  of  the  court  Imporla  up- 
OD  Its  face  a  knowledge  of  the  contract  made 
bv  its  commlsaioner,  and  amouuU  to  a  ratifica- 
tion of  such  contract. 

The  wellsettled  nuzlm  that  a  court  of  record 
CAD  act  onlv  through  Ittorden  nude  of  record, 
when  applied  to  judidal  proceedingi,  meana 
that  where  the  coun  must  ItaeU  act,  and  act 
directly,  Uwt  acUoo  muM  always  be  evidenced 
by  the  record.  But  in  this  Instance,  where  a 
body  has  large  administtatlTe  and  ezecutlTe 
poweia,  and  u  1^  law  aothorized  to  appoint 
agent8,the  principle  cannot  be  so  extended  as 
to  mean  that  all  the  acta  of  lis  agents  shall 
appear  of  recofdL 

The  couoqr  col 

■tatutaof  thatSb    .  

body  at  the  county,  and  inTcsted  with  the  Im- 
portant and  usual  powers  of  a  county  to  keep 
In  repair  public  buHdlnge,  brldeea,  and  other 
Btructures,  and  to  supenntend  *^~ 


,,  utment  of  many  county  officers, 
and  to  manage  bH  tbe  fiscal  affafts  of  tlie 
county,  with  many  otber  powers,  not  Ibm  Im- 
portant, appertatnlng  to  the  administration  of 
county  government.  The  sole  fact  that  lU 
proceedings  as  a  court  of  law  are  of  record 
cannot.  In  our  oi^uion,  deprive  It  of  the  power 
to  appoint,  by  record,  agents  to  make  contracts, 
ana  to  tnuisact  business  not  of  record. 
With  regard  to  the  contendon  that  the 


bridge.  It  determined  to  proceed  withoS  that 
county,  if  necesaan,  Bepeciany  is  this  shown 
by  the  order  <rf  July  10,  1877,  authorising 
Carpenter  alone  to  accept  bid*  without  tbe  co- 
operation of  Jefterson  County. 

But  this  point  it  disposed  of  by  this  court  In 
Its  decirion  on  the  demurrer  above  menUoned; 
"  Nothing  further,"  saya  the  court,  "  could  be 
done  under  sections  86  and  87.  Bullitt  County 
therefore,  fell  back  open  tbe  power  conferred 
by  section  1  ot  article  10,  chapter  28,  ajidmade 
«  eontraet  bf/  vAiA  it  beeatM  mponiAUfor  tht 
tntire  eott  ^  &»  bridgt.  Ita  power  to  ao  this, 
we  think,  was  dear."  110  D.  a  666,  M7  [38: 
ai,  362]. 

It  la  contended  that  the  court  ened  in  admit- 
ting, as  evidence  of  the  breach  of  the  contract 
by  Bullitt  Connty,  the  letter  of  tbe  preelding 

Judge  of  the  county  court  to  Wuher  nodfylnr 
lim  to  stop  all  work  upon  the  bridge  [mmedi 
ale^  or  that  proper  proceedings  wUl  be  in^ 
tuled  to  Mop  tbe  same. 

The  ground  upon  wblcb  this  objection  rests 
Is,  that  tbe  power  to  direct  the  contractor  to 
discontinue  the  work  reeided  oidy  in  tbe  county 
court,  compbaM  cd  tbe  county  Judge  and  a 


majority  of  tbe  juatleea,  and  that  tbe  court  so 
composed  could  authorize  such  soUce  only  by    l**il 
an  Older  to  that  eflect  entered  of  record. 

We  do  not  concur  in  the  propoaltion  that 
such  action  of  tbe  coon^  court,  evidenced  by 
lis  record,  was  necessary  to  authorize  tbe  pre- 
riding  Jnoge  to  direct  the  contractor  to  stop  tbe 
woA.  When  that  court,  oonstituted  as  tbe 
law  requires  for  such  purpoee,  and  in  the  man- 
ner prescribed,  entered  Into  the  contract  sued 
on,  and  charged  the  county  with  the  amount 
specified  therein.  Its  Jurisdlctioa  In  that  apeclal 
mode  of  organization  extended  no  farther.  It 
then  became  the  le^tlmate  province  of  the 
county  court,  held  1^  the  county  judge  alone, 
to  supeilntend  and  control  the  erection  of  tbe 
stnictura.  According  to  (he  settled  conne  of 
dedsIoDS  in  the  highest  court  of  Kentucky,  the 
justicee  of  the  peace  do  not  form  a  necessary 
part  of  the  county  court,  except  when  sitting 
as  a  court  of  claims,  or  when  engaged  in  ap- 
propriating Uie  revenues  of  the  county,  levying 
taxes,  laying  charges  upon  the  couo^,  eubmit- 
tine  questions  of  taxation  to  a  popular  vow^ 
and  making  sub3cr]i>tions  to  stock  In  railroads. 
Upon  no  other  occasion,  and  with  reference  to 
no  other  matteie.  Is  the  concurrence  of  the 

JiiflUces  of  the  peace  neceaBai7.  Gen.  Btat.  Ky. 
78.  c.  27,  art.  8,  §  1;  Id.  808,  c.  28,  art.  17, 
^g  1  and  %.  All  tbepowers  of  tbe  court. whicA 
do  not  come  within  these  enumerated  excep- 
tions, are  exercised  excluaively  by  the  county 
court  presided  over  by  the  county  Judge  bIodc. 
Qen.  Slat  Ky.  30i  to  807,  inclusive.  And,  as 
a  general  rule,  when  any  power  la  conferred  or 
duly  imposed  by  statute  upon  tbe  couoiy  court, 
the  tetm  Is  understood  to  mean  a  court  beld  by 
the  presiding  lodxe  alone,  and  not  In  coojunc- 
ttoD  with  Ote  fu^xa.  and  Bhould  be  beld  so  to 
mean  even  when  used  In  connection  with  fiacal 
matters,  if  It  relates  to  mere  ministerial  dutiea. 
Boaling  Ortm  Jt  if.  R.  Oa.  v.  Warrtn  ChurUg 
(hurt,  10 Bush, 711:  MtriaOAm- v.  MtMmbvrg 
Oruntu  Oourt,  120  U.  8.  854.  S07  [80: 668,  S6i] 
and  cases  there  cited. 

When,  therefore.  Washer  recdv«d  tbe  formal 
and  ofBdal  nodce  to  stop  work,  signed  by  tbe 
judge  of  the  aoonty  court  and  the  county  at- 
torney, be  was  not  bound,  before  obeying  it, 
to  examine  tbe  racoids  oF  that  court  to  ascef*  ..m 
tain  whether  It  was  authorized  by  an  <»der  1*^ 
made  by  the  Judge  In  conjunction  with  Um 
Juslloea  and  duly  entered  at  record:  but  be 
WAS  justified  In  stopping  immedlatofy,  as  d^ 
rected,  and  in  resorting  to  his  action  upon  the 
contract.  We  ar«  of  o[dnion  that  no  principle 
of  law  or  of  fall  dealing  is  violated  by  bedd- 
ing a  municipal  corporation  to  a  contract  thoa 
made  within  Its  lawful  powers  and  by  Its  law- 
fully constituted  authority. 

For  tiitm  raasan*  lAt  judgmmt  itf  M«  CHmtit 
Oovrti*nSlrmed. 

4- 


JOHN  M.  WE8TC0TT  tt  at.,  Exia. 
(See  B.  O.  Bepocteeeed,  Ui-HT.) 

AMiff7imentti^l«tUr$pat»Ht—i>rmititnu(if,aal0 

pniftti—povar  qf  attonuff  in  tam^—fgKt  of— 
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Bni»  T.  Wbbtoott. 


tnutM    mUm  of  titenttt,    uA«n  m 

daatagtt—ropaitff—aetuai  damage*. 

L  AproTMoiLlnaii  BtNolnte  anlgamento^  IM- 
tcn  patent  mus  Iv  *>■«  |Wt«Dtee,  tlut  tbe  net 
proflUarlBliic  trom  Hlei.  lOT&ltle*,  •ettlemenu  oc 
other  MaK>e,mi«  to  be  4lTMed  between  tbe  puila 
tolhe  lalgniiwiit  ao  ■■  to  kIt*  tbe  patentee  one 
touith  thraeot,  doee  not.  m  enr  reepeot,  moOtj 
or  Umlt  tbe  ataolule  tmuder  ^Utle. 

B.  A  Otauee  In  nieli  eMlBniiient,  appotnttng  tbe 
anlffDeea  attonura  ot  the  Mdnor  mQi  Butborl^ 
to  use  hli  name  In  tbe  manasementol  the  bnaoien. 
doee  aotraetrlot  In  enywurtbe  power  of  the  u- 
■IfneM  after  tbe  truutei  of  tbe  proper^. 

I.  nwaaabriieMdo  not  bcldtM  ^opertr  under 
nioh  an  eMUnmeat  ■■  (lUiUu  for  the  b«ned(  of 
tbe  patentee;  tbeyfiewilytnietoiMfothlBurfoiie 
lourth  ot  Ilie  proflU  wbkb  Buy  be  reoeiTed  br 

1  WlMretbera  haabeea  atfodaaniBbBrDf  wka, 

. .u — aa«  toniato,uie«id  lellhle 

a  Nffular  price  for  a  UoeoML 

-'Si — 


H  yean  •S;iiJ!S'j'^  eetaUlib  any  role  «i 


a«ai — 

Oe  Mibieot  norSetemlDe  the  value  of 'tttepitenL 

S.  In  oidar  that  a  royml^  mar  be  aooepted  -  -  - 
it  danuwei  aa^nat: —  •-'-' ■*  - 

,  , !  MeuiM  beraa  tfai 

lained  ot  and  it  muatbe  paid 


b«  paid  01 
plained  ol 


MasonablsneM  and  It  mutt  be  uniform, 
i,  AotbaL  not  ipeoulatiTe,  damuee 
ihowDandbyeiGWanddellnlteproMto  ... 
reoomr  tor  tbemMngement  <d  a  patent. 

raS.  187.1 
ArautiMarA7,im.  DieidtdMareK  18.1889. 

APPEAL  from  a  decree  of  the  Clicult  Oonrt 
of  the  United  States  for  the  District  of  In- 
diana, In  favor  of  complalnanta  for  damages 
for  InfriDgemeDt  of  patenta.    BmtrMd. 

Butement  bv  Mr.  Jtutk»  I4«ldt 

Tbe  original  complainants,  John  W.  West- 
cottand  Charles  W.  West,  allege  io  their  bill 
that  thef  are  tbe  owners,  hj  asainiment  from 
the  patentee,  of  two  patents  to  Hiram  Moore 
for  improvemenu  In  seeding  machines,  one 
fMued  november  20,  1860,  and  extended  for 
■even  Tears  from  November  30, 1874,  and  the 
other  issued  Harcb  28,  1801.  for  sereDleeD 
▼ears;  thatiince  theasstgnmenttbedefeDdBnis 
nave  made,  tiaed,  and  sold  seeding  mHchineg  in 
tbe  District  of  Indiana,  and  In  various  other 
places  in  tbe  Untied  States,  without  the  con- 
sent or  Ucense  of  the  complainants  and  in  In- 
frinsement  of  tbelr  palenia:  and  that  the  de- 
f endanls  ate  still  enga^  In  such  unlawful  acts. 
Tbe  complainants  therefore  praj  that  the  de- 
feodanta  may  upon  ibeir  best  knowledge  and  In- 
f  ormatiOD  ancwer  as  to  tbe  matteis  all»ed,  and 
be  compelled  to  account  for  and  pay  to  me  com- 
plainaots  tbe  profits  acquired  by  tbem  and  tbe 
^magea  nttaloed  bv  the  complainants,  and 
be  enjoined  from  making,  nring  and  vending 
the  said  machines,  or  any  part  thereof,  or  toy 
needing  machine  made  in  accordance  tbei«with, 
or  similar  to  those  heretofore  made,  used  and 
«old  by  tbem.  The  bill  was  filed  in  March, 
1874.  An  aiuwer  vas  filed  in  Jnne  follow- 
ing, In  which  the  defendants  admit  that  tbey 
have  been  and  aie  engaged  In  tbemanutact- 
-ure  and  tale  of  seeding  machines,  but  deny 
that  tbey  Infrii^  either  of  the  patents  or  any 
of  the  rights  clothe  complainants  under  them, 
-or  tbat  tbe  complain  ants  have  been  thereby  de- 
prived of  any  profits.  Tbey  also  deny  tbat 
Hiram  Hoore  was  the  first  and  original  Invantot 
■of  tbe  alleged  Improvements  described  and 
-claimed  in  the  patents,  and  designate  sereral 
1*9  V.  S. 


embody  the  sntwlaDlial  and  material  parts  o 
tbe  invention  claimed. 

In  Harch,  1681,  an  amendment  to  tbe  answer 
was  allowed,  is  which  tbe  defendants  deny 
that  tbe  complainants  have  sndi  title  to  the 
patents  as  to  enable  them  to  maintain  tbe  stilt 


agains 
lOtb  I 


- ^Insc^and  Aaion  Uorris  anundlnded 

part  of  bis  interest  in  tbe  patents,  which  instru- 
ment  Is  recorded  In  the  Patent  Office  of  the 
United  Suus,  and  that  on  tbe  4th  of  Feb- 
Tuary,  1871,  the  said  Isaac  EInaey  ssaigned  one 
twelfth  interest  In  the  patents  to  Doe  Lowell 
L.  Jjswrence  and  tbe  Wayne  Agricoltoral 
Oompany,  which  assignment  to  oleo  on  record 
in  the  Patent  OfSce. 

A  replicadon  to  the  answer  having  been  filed, 
proofs  were  taken,  and  among  omer  things 
the  assignment  by  Moore,  the  patentee,  to  the 
complainants,  and  the  ssrignment  by  westcott 
to  Kinsey  anJd  Morris,  mentioned  In  the  bill 
and  answers  were  prodoced.  They  are  as  fol- 
lows, omitting  Bodb  porta  at  ate  not  material  to 
the  qaestioiu  presented: 


"Thto  agreement  qaade  this  sixth  day  of  0<y 
tober.  Anno  Domini  one  thousand  eight  hun- 
dred and  seventy-four,  by  and  between  Hiram 
Hoore,  residing  near  Rlpon,  In  tbe  Coiu^  of 
Fond  du  Lac,  and  State  of  Wlscon^  pt^V 
hereto  of  the  flroi  part;  Charles  W.  West,  of 
Cincinnati,  In  the  Conn^  of  Hamilton,  and 


ot  Wayne,  and  Btate  of  Indiana,  ptnj  hereto 
of  tbe  third  part,  witnesseth: 

'That  whereas  sundry  ktters  patent  of  tbe 
United  Statea  heretofore  have  been  granted  to 
said  Moon,  which  said  letters  patent  are  ro- 
spectively  numbered,  entitled,  and  dated  as 
follows  to  vrit:  No.  80,685,  dat«d  November 
SOlh,  1800  and  enltled,  'Improvement  In  Beed- 
Drills.'  and  No.  81.81B,  dated  March  aoth,  1801, 
and  entitled  'Improvement  In  Beed-DrlUs;*  and 
whereas  the  said  Moore  li  Justly  indebted  nnlo 
the  said  Charles  W.  West  in  tbe  fnll  onra  of 
ten  thousand  dollars,  for  monOT  advanced  to 
aid  him,  the  mM  Mooie,  in  penecting  his  in- 
ventions, and  to  desirotia  of  seonring  Qie  repay- 
ment of  the  same;  and  whereas  thesdd  WeMcott 
to  deslronsof  acquiring  an  Intertst  in  the  inven- 
tions and  letters  patent  aforea^,  and  In  aaj 
rdMoe,  renewal,  or  extension  thereof:  Now, 
therefore, 

"Enow  on  men  by  these  pieaenta,  tbat,  for 
and  In  consideration  of  the  premisea,  and  of  tbe 
sum  of  five  dollars  In  lawful  money,  to  me  In 
hand,  by  tbe  said  Westcott  and  West,  before 
tbe  execution  hereof,  paid,  and  ot  other  valuv 

ble  Gonalderalimis,  m- "- ' ' —  *  "■- 

■aid  Hiram  Ho<we,  i 

set  over  unto  the  si —  .^ — 

John  H.  Weotcott  the  mtire  right,  title,  and  In- 
terest in  and  to  the  letters  patent  aforeaaid, 
and  in  and  to  the  Inventions  and  Improvements 
represented,  shown,  or  described  therein,  In- 
dndlng  ttV  renewal,  retosoe,  or  extendnk 
thereof,  the  same  to  be  bdd  and  taji^ei  by 


s,  me  thereunto  moving,  I,  the 
re,  do  hereby  asrfxn^aell,  sad 
le  said  Ghartea  W.  West  and 
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the  nid  Vett  ud  WeetcoH,  and  Oielr  legal 
ropiCMiitetlvo,  u  follf  and  entirely  M  the 
nme  would  bave  been  field  aod  enjojed  bv  me 
had  ibia  asslgnmeiit  and  sole  not  been  made,  to 
the  full  end  of  any  term  or  ierm«  for  which  the 
letlen  pfttent  aforesaid,  or  either  of  them,  bare 
been,  or  heieatter  may  be,  granted,  ratasued, 
renewed,  or  extended. 

"I  berebr  further  agree  10  algn  micb  lawful 
papen,  ana  do  micb  lawful  acts  as  may,  by  the 
counsel  leomed  in  law.  of  tho  tald  Weat  and 
Weetcott,  be  deemed  necessary  or  expedient  In 
onjer  to  obtain  an  exteneion  or  reissue  of  the 

eleuU  aforesaid,  or  to  asaert.  maintain,  or  de- 
id  the  rigbla  aecured  by  aaid  letlera  patent 
It  ia  ezprnSly  nndeistood.  howeTsr,  that  the 
ooita  ud  cbargea  of  the  proceedings  aforeaiM 
■hall  be  defrayed  by  said  Weat  and  Weslcott, 
•a  hereinafter  provided. 

"In  conalderatloQ  of  the  premlsea,  I  hereby 
further  make,  constitute,  and  app^nt  the  aaid 
Cbarlea  W.  Weat  and  John  H.  weatcott  my 
true  and  lawful  attorneys  in  law  and  In  facC 
with  power  Irrevocable,  giving  and  gnntiogto 
them  full  and  exclusive  and  uoreserred  power 
and  anUiority,  for  me  and  in  my  name,  place 
and  alead,  to  anume  and  take  upon  themaelvea 
the  entire  and  exclusive  management  and  con- 
trol of  the  aforesaid  letters  patent,  and  of  each 
and  every  one  of  them,  and  lo  dispose  of  all 
the  rights,  title  and  Interest  which  I  have  on- ' 
der  the  same,  and  under  each  and  every  of 
them,  for  such  price  or  pricea,  uponeucht^rms, 
and  to  such  persona,  and  for  such  place  or 
places,  aa  they,  my  said  attorneys,  shall  deem 
proper,  and  in  my  name,  place  and  Btead.tind 
aa  my  own  proper  act  and  deed,  lo  aiga,  teal, 
deliver  and  acknowledge  all  such  deeda  and 


proper  for  the  granting  or  Uoendng 
the  said  tlgbU  under  the  aaid  letteia  patent, 
and  to  each  and  eveiy  of  them,  and  to  ask,  de- 
mand, sue  for  and  recdve  tlte  price  of  feea,  or 
any  pert  or  pari*  thereof,  pftid  or  payable  for 
■nch  granta  at  licenaes,  and  in  my  name  to  exe- 
cute and  ddiver  rece^  ana  aoqulttances 
therefor,  and  In  mv  name  to  bring  to  aoooaol 
and  reckoning,  and  to  ask,  demand,  ane  for 
and  recover  and  receive  of  and  bom  all  and  any 
person  whomeoevea',  who  may  have  been,  or 
may  be,  manufacturing  ta  selling  said  diilla 
contdning  the  improvements  aftms^,  or  by 
any  or  dtner  of  them,  each  reaaooable  price  or 
fee  for  each  use  of  eaid  Improvementa,  or  either 
of  them,  aa  n^  aaid  attorneys  aball  deem  proper 
and  reaaonabu,  .  .  .  and  geoenlly  to  do 
•Dd  perform,  and  execute  In  my  name  as  afore- 
■ald,  all  and  whatevv  otikv  aAi,  matters,  and 
thinga  that  they  may  deem  expedient  ana  req- 
tilsite,  or  may  De-adviaed  to  do  In  and  about 
the  premiaea,  aa  fully  and  cAectnally, 
intents  and  purpoaee,  as  if  I  mvaelf  wer 

ent  and  did  the  Mme,  I,  the  said  Hiram  1 , 

heiet^  ratifying,  idlowlng  and  couflrtoing, 
and  affreeing  from  time  to  ^me,  and  all  timea 
hereuter,  to  ratify,  allow  and  owArm  u  good 
and  vnlu  all  and  whatsoever  the  acta,  maUen 
and  things  which  my  said  attoneys,  or  their 
(ubaUtnw,  shall  lawinUy  do,  w  cauae  to  be 
done,  in  and  about  the  premises,  bj  virtue  of 
these  presents. 

«  •  • 


"The  said  John  H.  Weatcott,  for  bis  part, 
Bgreea.  at  his  own  cost  and  chargea,  to  procore 
the  extension  of  said  letters  patent.  November 
aO,  1800,  now  pending,  if  practicable,  includ- 
ing the  expenses  already  incurred  as  well  at 
those  whldi  hereafter  may  be  incurred  In  sdU 
behalf,  which  sum  Is  to  be  paid  sbaolmely 
whMher  said  extension  is  granted  or  not,  ud 
in  no  event  Is  any  part  of  said  aom  to  be  re- 
claimed from  or  refunded  or  repaid  by  aaid 
Hoore,  or  to  be  deducted  from  the  sum  or  aonu 
collected  under  said  patents. 

"It  la  hereby  covenanted  and  agreed,  by  and 
between  tho  portiea  hereto,  as  follows:  That 
from  the  sum  or  sums  collected  wider  the  let- 
ters patent  aforesaid,  from  sales,  royaltiea,  or 
settlements,  or  from  any  other  source,  aball 
first  be  deducted  the  coats,  cbargea.  end  ex- 
peotea  of  collecting  ttie  aame.  Including  all  lit- 
igation expenses  save  tboae  of  the  extenaioD 
application,  and  then  the  net  proflla  or  receipt* 
sball  be  divided  among  the  parilet  hereto  aa 
followa:  To  Hiram  Uoore,  or  his  lenl  repm- 
sentativee,  one  fourtu  part;  to  0.  W.  Weat,  or 
his  lc«al  representatives,  one  fourth  part;  to 
John  M.  Weatcott.  or  his  legal  reprewotativen. 
one  half  part.  In  case  of  loss  or  failure  to  real- 
ize any  profit  under  siud  patents,  all  litloitlon 
expenses  aforesaid  are  to  be  paid  bv  said  West- 
-  it,  it  being  expressly  nnderetooa  by  the  par- 
/tes  hereto  that  under  no  circumstances  are  said 
Hoore  or  West  lo  incur  any  obUiprtion,  or  be 
under  any  liabilities  for  said  expenaei.  It  ia 
further  agreed  that  John  H.  Weatcott  ia  to  mnko 
--  charee  for  his  own  time  spent  In  this  behalf. 

r  Is  sidd  West  to  make  any  charges  for  hie 
•ervlces. 

"It  ia  also  expressly  understood  that  said 
Hoore's  interest  is  to  continue  during  and 
throughout  the  extended  time  of  the  patent  of 
November  20,  1800.  Should  such  extension 
be  granted  the  parties  hereto  hereby  agree  in 
gOMfitith  to  perform  the  oovenants  between 
them  miad& 

"In  teatlmonv  whereof,  the  parties  hereto 
have  a^T^"^  thdr  h*Twi>  and  seal^  the  day  and 
year  flnt  above  written. 


Attffimmt  ^  Wmteett  to  MorrU  awl  Biimg, 


"  Whereaa,  heretofore,  to  wit,  October  0th. 
1874,  Hiram  Hoore,  of  Fond  dn  Iac  Oonn^, 
WIsoonslD,  Oharlea  W.  West,  of  Cincinnati. 
Ohio,  and  John  H.  Weetcott,  of  Hilton,  Indi- 
ana, entered  Into  a  contract  and  article  of 
agreement  In  relation  to  certain  improvemeijla 
In  graln-drllla,  for  which  letters  patent  have 
been  issued  lo  said  Hoore,  Ho.  iO.KH.  dated 
November  aOth,  1680,  and  No.  Bl,81».  dated 
Harch  20th,  1801,  In  which  agreement  amongst 
other  things^e  said  Hoore  assigns  and  oon- 
VByit08aidWestonefourlh,andlosaklWe8t- 
oM  one  batf.  and  retains  to  hlmsdf  one  foDtth  [U*l 
of  said  Interest,  oontalned  in  said  ttttets  pa- 
tent, for  said  iminoveme&tt  In  aM  grain  or 
seed-drnis; 

"In  sBid  aastgnment,  said  Westoolt,  oa  Us 
part,  agrees,  at  Us  own  oast  and  cbargea,  to 
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procure  tlieexteniloii  of  nid  lettei*  paunt  of 
£|ovemb»  90lb,  1800,  IndudlDg  ezpenin  tl- 
nadj  iDcuTTod,  u  well  aa  those  uiat  maj  tien- 
after  occur  In  (ofd  bebtdf,  to  be  paid  whetiier 
■uch  ezteDikai  be  granted  or  not,  and  In  no 
erent  la  said  mm,  or  any  part  thereof,  to  be 
reclaimed  bean  or  refunded  br  aald  Moore,  and 
ihat  ftom  auma  colkctad  under  atdd  letten  p*- 
tent,  (mm  sales,  royaltlea,  or  aetdenieala,  or 
from  any  other  source,  ihall  Hm  be  deduoted 
the  costs,  cbarcet  and  ezpenaet  of  odleottng 
tbe  same,  IndudiDg  all  lltlntionexpeoaea,  sare 
those  of  the  exteudon  apidloatka,  and  then  tbe 
net  profit*,  or  receipta,  loaU  be  divided  among 
said  partlBS;  to  aald  Hoore  one  fourth,  aala 
West  one  fourth,  and  said  WestcoU  one  half 
part.  In  case  of  lose  or  failure  to  leallze  any 
profits  under  said  patent,  all  UtlgatloD  expenses 
aforesaid  are  to  be  paid  by  said  Weatoott,  aald 
Moora  or  Vest  to  be  under  no  UabtUtles  for 
•Bid  expensee.  Said  Weeloott  li  to  make  no 
cbaTEe  for  bis  owe  time  spent  in  thl*  behalf, 
nor  IB  said  West  to  make  any  charge  for  hla 
aerricea;  said  Hoont's  InterM:  iii  lo  conttnne 
during  and  throughout  the  extended  Ictcd  of 
.  the  patent  of  November  SOth,  1860,  should  such 
extension  be  granted; 

"And  vlicreas,  in  consideTstlon  of  tbe  fore- 
going. Isaac  Einsey  and  Aaron  Honis,  of  Hil- 
ton, In  Wayne  County,  Indiana,  are  desirous 
of  obtaining  an  Interest  in  said  letters  patent, 
they  hereby  agree  to  and  with  said  John  H. 
Westcott,  of  the  same  place.to  severally  take  au 
equal  Inlerefit  with  bim  in  the  same; 

"Therefore,  this  article  of  agreement  witneaa- 
elh:  That  said  John  M.  Weetcott  hereby  ajmes 
to  and  with  said  Isaac  Einsey  and  Aaron  Hor- 


ria,  and  doea  hereby  set  over  and  asdn  to  each 
of  them  one  third  part  of  bia  one  hau  Intereat, 
retaining  one  third  part  himaelf  in  satd  letten 


satent;  and  said  Einsey  and  Uonla,  full  un- 
derstanding  the  original  aneemenl  mentioned, 
do  lieieby  agree  to  and  with  aaid  Weatoott,  to 
be  at  one  tbiid  expense  each  with  aald  We8^ 
cott,  Jointly,  asaet  forth  fn  aald  agreement,  and 
shall  he  equally  entitled — and  receive  one  third 
prollt  or  proceeds,  if  any.  In  aald  one  half  in- 
terest, and  Id  all  thfnga  pertaining  hereto  to  be 
governed  by  this  and  the  originar contract  and 


"In  witness  wbareof,  we  have  hereunto  set 
our  hands  and  affixed  onr  seals,  fJit*  10th  day 
of  November,  1874 

"J.  U.  WsraooTT.  [BeaL] 
"Ibaao  Eidbbt.  [BeaLl 
"Aahos  VLotaaa.  [SeaL]" 
In  Hay,  1881,  the  case  wai  brou^t  to  a 
hearing  on  the  pleadlnga  and  proofs,  and  the 
court  held  that  the  pateuta  to  Hocae  wen  valid; 
that  be  was  tbe  original  and  fliat  inventor  of 
the  improvements  ^wcifled  in  them,  and  that 
tbe  title  to  tliem  waa  vetted  In  the  complain- 
ants; that  the  defendants  had  tnfringed  the 
first  and  second  clahna  of  tbe  patent  of  1860, 
and  the  sixth  daim  of  tbe  patent  of  1861,  and 
that  comptatnanta  were  enHtled  to  recover  the 
proflla  and  gaina  which  had  accrued  to  the  de- 
fendanta  from  tbe  manufacture,  use,  and  sale 
of  tbe  improvementj  qwdfied  In  thoae  claims; 
and  ordered  a  reference  to  one  of  tbe  nuateia 
ot  tbe  court  to  aaoertain,  state,  and  report  an 
«ccount  of  the  gains  and  profits  which  Uie  de- 
fendants or  either  ot  them  bad  received  by  In- 
180  V.  8. 


„  „  said  ohdma,  aa  weO  aa  the  dam- 
agea  the  complalnanta  had  aostalned  therebr. 
The  maBler  thereupon  proceeded  to  oomply 
with  the  order,  and  on  the  Otb  ot  DecemMr, 
188S,  made  his  report  to  the  court  That  re- 
port b  not  contidned  In  the  record,  but  from 
references  to  it,  and  qnotatioiu  from  It  in  the 
opinion  of  the  court  in  consldeiing  exceptlous 
taken  to  it,  it  appears  that  he  reported  that  tbe 
oomptainanta  waived  all  claim  for  proflta,  and 
idled  upon  the  pcoofB  produced  aa  establish 
Ing  a  flsed  license  fee  or  royalty  as  Uie  meoa 
ore  of  damagea.  After  stating  the  teatimony 
of  the  witoeasea  who  had  beoi  examined  on 
the  pofait,  be  aald  that  It  waa  very  dUQcult  to 
determine  from  this  erldaue  whether  it  made 


male  complainants'  damages. 

The  proof  on  the  subject  of  damages  waa 
thus  stated  In  his  report: 


i«aBonabla.  Haat  A  Co.  paid  between  W.OOO 
and  |S,000  In  cash  and  conceded  prlvw^get, 
which  Westcott  eatimates  to  have  been  worth 
as  much  mora,  for  Infringement.  It  la  true 
Westcott  threatened  suit,  and  when  money  la 
paid  under  threat  (d  suit  merely  M  the  price  of 
peace,  it  fumlshee  no  evidence  of  tbe  amount 
or  nJue  of  tbe  teal  claim  in  dispute;  hut  the 
settlement  made  shows  that  Weatoott  was  paid 
sometniog  substantlal  for  tbe  infringement, 
and  that  the  fear  of  lltlgatlan  was  a  small  de- 
ment of  the  settlement  itself. 

Weatoott  says  that  be  arrived  at  tbe  amount 
by  hit  estimate  of  the  number  of  the  machinea 
made  t^  Haet  A  Oo.  aitd  other  oonddemtiona 
wbldi  are  expldned  in  Matfa  depodtlon. 
Haft  aayt  no  estimate  waa  made  of  the  number 
of  machines."  "Westcott  am  benve  license* 
like  tbe  one  attached  to  hla  deposulon  to  Haat 
A  Oo.,  and  to  English  A  Over.  Hast  was  ex- 
amined but  not  Interrogated  on  that  print  Mr. 
English,  tbe  active  man  in  tbe  firm  of  BngUah 
&  Ova,  save  be  doea  not  leooQect  whether 
tb^  took  a  Uceose  or  not." 

Notwithstandlcg  the  difficulty  expressed  by 
him,  the  master  reported  that  the  defendanla 
had  made  and  sold  800  infrlnglnff  one-hone 
macblnea,  and  that  compldnants'  damagea  on 
that  account  were  $800;  and  that  defndania 
had  made  and  soM  800  infringing  two-horse 


rit 
ol 


it  complal 

._|l,60(£n;_. 

InfnU.    The  court,  after  a  full  conslden- 

of  tbe  exceptions,  came  to  the  oonclualon 

that  without  further  evldenoe  tbe  complain- 
ants were  entitled  to  only  nominal  damages, 
and  entoed  an  order  that  the  case  be  recom- 
mitted to  tbe  master,  with  directions  to  admit 
further  evidence  aa  to  damagea,  and  to  report 
tbe  tame,  with  his  conduslons  of  law. 

On  tbe  28d  of  April,  18S5,  tbe  master  made 
a  second  report  in  which  amoiw  other  things 
be  stated  that  the  additional  evideaice  taken  by 
him  did  not  ttrengtben  the  pcoofa  previously 
made  in  support  of  the  daun  that  tbe  oon^ 
plalnaals  had  established  a  Ucensa  tM.orrar' 


Goti^le 


1^»-1«7 


SUTUUn  COUBT  OF  TTOt  [JumD  BTATK& 


Oct.  ' 


«]tr,  wUch  fimlalwd  ■  criterlan  bj  'whicli  to 
«fUiiuU  the  itixaaam.  He  tonnd  tbat  between 
1870  end  Hs7  1881,  the  defendents  had  made 
«Dd  put  on  the  maiket  about  tno  tbouaend 
drfUa  which  InfrinMd  "the  elements  of  the 
oimbluatiou  covetM  bv  the  flnt  claim,"  one 
half  of  which  were  one-bone  and  one  half  two- 
horse  drilla.  He  then  considered  the  volile  of 
the  claim  or  ooml^atlon  to  defendants,  who 
bad  used  it  Inviol^lon  of  complainant's  rights, 
«nd  stated  tbat  the  erldence  oa  this  subject 
was  conflicting:  that  some  of  the  mannfact- 
aters  considered  it  of  so  much  value  that  dur- 
ing Uie  life  of  the  patent  thej  had  paid  a  stipu- 
laled  llceose  for  lU  use,  and  that  afterwards 
thev  saEd  it  was  worth  very  little  If  anything, 
aod  that  it  might  be  true  tbat  lU  value  had 
been  impaired  and  destroyed  by  new  devices 
«nd  improvements:  and  that  the  ralue  of  the 
combinatioa  as  estimated  bv  tbe  witnesses  Ta- 
iled from  nothing  to  six  dollars  per  drill.  He 
therefore  reported  that  complaliunts  were  enr 
titled  to  damages  for  1,000  one-horse  drills  at 
TS  cents  each,  and  1,000  two-horae  drills  at 
#1.60  each,  making  In  all  t3,SS0;  but  how  be 
arrived  at  the  coDdiwoQ  tbat  seTen^-flve  cents 
«D  each  drill  of  otM  class,  and  one  dollar  and 
fifty  cents  on  each  drill  of  another  class,  were 
the  actual  damages  sustained,  nowhere  appears. 
Exceptions  were  tahen  to  tbe  report  on  vori- 
■oos  grounds,  and  among otbeTH:  Thatlbeflnd- 
Ings  were  based  on  speculation,  and  were  only 
'    "        to  the  number  of  infrioj' 

~  '  n  infringed; 
and  tbat  It  failed  to  state  any  definite  facta  or 
«videace  as  a  ba^  or  ground  for  the  flndinga. 
In  July,  18SS,  tbe  court  decreed  tbat  tbe  com 
plainanis  were  entitled  to  recover  91.B00  for 
the  damages  sustained,  and  tbat  so  far  as  the 
maBter'e  report  was  IncoDaislent  with  that  de- 
cree, the  exceptioDS  to  it  were  austsined,  but 
in  other  respects  tbe  exceptions  were  overruled. 
From  this  oecfdon  the  appeal  is  taken. 

Pending  Ute  suit  Charles  W.  Weat,  one  of  tbe 
complainants,  and  Georee  W.  Rude  and  John 
R.  Rude,  two  of  the  denndanls.  died,  and  the 
btll  was  levlred  l^  the  subetitation  of  the  ex- 
ri6Ai  ecutora  of  Weet  in  bis  place,  and  the  admlnis- 
*'  *  trabna  of  Oeoi^  W.  Knde  in  hii  place,  and 
tbe  exeouttw  of  John  B.  Rude  in  his  ploos. 


im,  for  ap- 
pellants: 
An  estate  may  marge  for  one  part  and  con- 


The  merger  la  coextensive  with  tbe  interest 
merged,  aa  in  the  case  of  Jtrfnt  tenants  and  ten- 
Ante  lu  commiHi,  and  it  is  only  to  the  extent  of 
the  part  In  wblcb  the  owner  has  two  aeveral 
-estatea. 

4  Kent,  Com.  100;  8  Preston,  Oonv.  88,  _  _ . 

Where  the  legal  equitable  interests  unite  in 
the  some  person,  they  always  merge  in  law,  and 
will  merge  in  equl^  unless  the  purposes  of 
Justice  or  tbe  Intent  oi  the  parties  are  against  it. 

4  Kent,  Com.  103;  Hill,  Tniateee,  a&2  and 
«uthorittea  dted  in  note  thereto. 

Where  the  estate  becomes  vested  In  trustees, 
one  of  whom  is  to  take  a  benefldal  Interest  in 
the  tmt  property,  he  takea  an  atwolute  estate 
to  tbe  extent  of  such  Interest;  and  tbat  Interest 
may  be  seized  and  sold  under  execution. 


BoUm  t.  amtt  TntMt  0».  27  S.  i.  Eq.  80^ 

W  v.  Oooper,  2fi  N.  J.  L.  187;  JTmm  t. 
Jfosro.  3  Baodt.  Ub.  488. 

When  a  patent  issnee  to  two  peraons,  J<^t- 
ly,  and  one  of  them  aftarwaida  oiea,  the  shara 
of  the  deceased  patentee  does  not  so  to  tbe 
survivor,  but  to  the  bein  of  tbe  decedent 

JT^rtftiMMIsrn  Fin  EbMngviAo'  Ot.  ▼.  JWEa. 
Fim  BxtinguiOtr  Oa.  0  Pat  Off.  Gas.  84; 
Whittemort  T.  Ouiar,  1  GaU.  481. 

The  assignees  of  a  patent  take  as  tenants  la 
common,  and  not  as  joint  tenants. 

CurtJa,  Patents,  g  188, 193;  Hindmarcb,  Fat. 
67,  eS,  380,  293;  Parthurtt  v.  Eiiummt.  i 
Blatcbf.73;  1  Blatcbf.  488, 496;  Olvm  v.  Biwr, 
8  Curt.  606;  Fm«  V.  &>VM-,  4  Allen,  S28;  JfoMm 
V.  Oreen,  1  L.  R.  Ch.  App.  29;  DunJiam  v.  A- 
dianapoiu  <t  31.  L.  B.  Oo.  7  Hiss.  ^  9  Chica- 
go Legal  News,  66;  Erring  t.  Oa*  UMUuBun 
Ana.  IB  Pat.  OH.  Qax.  637. 

Any  undivided  interest  Is  aaelgnable. 

R.  B.  g  48SS;  Potter  v.  BoUand,  4  Blatchl 
SOO;  1  Fisb.  Pat.  Caa.  337;  iWto-  t.  HawortX, 
4  McLean,  870. 

It  mak^  no  difference  that  tbe  aasignmcBt 
took  place  before  tbe  exlenalon  of  the  patoit . 
was  granted. 

Nicheiton  Pavement  Oa.  t.  JmMnt,  81  U.  S. 
14  WoU.  4Sa  &i:  778);  Clvm  r.  Bmoer,  3  Coil 
606;  Curtis,  Pat.  g  308;  BtiggUi  v.  Sdda,  10 
Blatcbf.  63:  Mowry  v.  Grand  at.  A  N.  S.  Ct. 
10  Blatcbf.  89;  Phila.  W.  S  B.  B.  Oo.  v.  Trim- 
bte,  77  U.  8.  JO  WaU.  367  (19: 948);  ffaffar  t. 
Wildar.  61  n.  8.  10  How.  477  (18:S04);  FPOm 
V.  Bouueaii,  46  U.  a  4  How.  046  (11:  lUl). 

In  equity  the  aliegata  and  probata  most 


8.  1  Btack,  618  (17: 282);  Simm*  t. 
U.  8.  8  Crsnch.  19  (3;  843). 

A  claim  for  a  combination  la  not  infringed 
by  tbe  use  of  only  a  part  of  tbe  combination. 

Proutv  V.  Ruggtti.  41  U.  a  16  Pet  8U  (10: 
965);  Bama  v.  So^fi^,  6SU.  B.  1  WolL  T8(IT: 
647);  Com  t.  Avten,  W  U.  8.  S  WaD.  8»  (IT: 
817);  2>un«ar  t.  M^fin,  M  0.  S.  187  (34: 34); 
Fuiier  T.  Tentur,  94  U.  S.  307  Oi:  lOS). 

Xtur*.  E.  E.  Wood  and  Edwa   ~ 
for  appelleea: 

A  deed,  absolute  on  its  face  and  with  fall 
covenants,  may  be  modified  and  converted  inlo 
a  mortgage  bya  verbal  condition. 

BabeBeMv.Wyman,  60  U.  8.19How.3S»^n 


MwardBoyd. 


Ptoplt  ▼.  Ooiper,  8  Neb.  SOS;  Btgrifu  v. 
Waigatt.  84  Maine,  808. 

The  object  and  nnrpoie  of  the  contract 
should  be  considered  lor  tbe  purpose  of  cod- 
struptlon, 

BiOford  v.  Cooper,  41  Pa.  146;  THoaaiJ. 
W^gen,  41  El.  478;  Broan  v,  Blater,  lOCwia. 
196;  I/^le  v.  Bigelov.  10  Mass.  870;  Ptuipi  v. 
Boitundc,  33  Barb.  818;  Poil<wd  v.  Maddoi,  38 
Ala.  831;  Pricey.  Snant.XWo.  49. 

The  extent  of  tbe  legal  interest  of  a  trustee  ta 
an  estate  given  him  in  trust  is  mieanued  br 
the  object  and  extent  of  the  trust  i^na  whloi 
tbe  estate  la  given. 

IMCS. 


lyGoogle 
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Penr,  Traits.  ?  81S;  8  Radf.  WHb.  OU; 
Ctnefofld  T.  ^oOdH.  «  Cuah.  40(1;  ffotiU  t. 
lamb,  11  Met  H;  Awotf  t.  Jonei.  11  Met.  101; 
FMtr  T.  .PVelib,  10  Jobns.  49Si  Brtmttr  r. 
ArOw,  1  E.  D.  Smith,  831. 

A  power  of  sale  can  be  executed  aeij  bj  the 
penoiu  to  vhom  H  la  ezprenlv  glvea. 

Parr,  Tnuts,  U7;  S  ReJt  Wtlb.  S47;  8 
Tmi.  Km.  101& 

If  a  pow«r  of  aale,  or  tnj  other  power,  U 
given  10  two  oi  more  penons  by  name,  with  ao 
words  of  BiuTivoralilp,  and  onediea,  or  refuses 
«0  set.  lbs  others  oumot  execute  the  power. 

Pern,  Tmsto,  M7,  448;  8Mtm  r.  Hovm.  0 
'  HeL  4W;  Fioyd  v.  Mntm,  2  Lttt.  (Kj.)  109; 
handler  v,  aider,  103  Haas.  308;  7WnI«r  t. 
(  Oork.  18  HeL  2S6;  AiifiriA  T.  Bawaid,  08  U. 
'  6.  17How.8e9(10:e(n;JSMiT.  Amiiau.iaPB. 
'    184. 

A  Side  by  one  of  tbe  tmiteee  would  be  void. 


3  Wt^b.  Real  Prop.  484;  Wilbur  t.  Ahny, 
08  D.  8.  13  How.  180-191  a&  Ml);  Biniiair  t. 
J'oatMn.  8  Cow.  S43;  F^anldin  v.  Oigood,  14 
Johns.  637;  Bidmis  r.  .ToAnfini,  11  Boib.  037; 
Qxty.Watker  36  He.  604;  Vandean't  App.  8 
Watts  A  S.  405;  fiOt  t.  Jaudyn,  IS  Smedea  A 
H.  GOT;  Cl»amd«ri  t.  ifin«Ain,  7  Tea.  Jr.  198; 
St  partt  Bigbs,  10  Vea.  Jr.  4A8. 

Id  regard  to  the  execndna  of  a  power  con- 
ferred upon  tifo  or  more  trusleea,  a  dlstioctton 
is  drawn  between  a  naked  power  and  a  power 
■  coupled  with  an  interest. 
!       PrankUn  v.  O»good,  14  Jobns.  600;  Sinttair 
!   T.  Jactton,  8  Cow.  064;  Hunt  t.  Rmtmanier, 
:    fll  U.S.  8  Wheat.  174  (8:589);  ftfcpv.&Mrty. 
86  U.  8.  10  Pet.  004  (0: 63S);  Gray  ▼.  Lga^, 
6  Oill,  41S;  Wmiami  y.  OUg,  8  Humph.  60S. 

The  two  Instrumenls  will  be  taken  together, 
and  eonstrued  as  one  contract 

BariOaiAer  v.  Lee.  16  Blich.  173;  ffeatd  t. 
Sodgon,  IS  Maine,  319:  Spangltr  t.  Springer,  22 
Pa.  454:  Va^iaa-r.  Taylor,  18  Ark.  00;  Bt^en 
T.  EneOand,  13  Wend.  114;  Diaingham  t. 
Eetia,  8  Dana,  28;  SbUMy  t.  BartdoB,  17  D). 
•467;  2iS  V.  Bunlreu,  48  N.  H.  480;  ITortm  v. 
Eeartur.  10  Wis.  448;  Logan  t.  Tibbott,  4 
dreeoe  ffowa),  802;  PAHipt  v.  «»«,  3  Watte, 
SIS;  BradUi/  t.  ManhaU.  64  lU.  178;  Smitt  Y. 
rurpin,  20  Ohio  8t,  478;  AUen  V.  Nofeinmr, 
13  Ind.  494;  Parke  t.  OnHfct.  S  Buah,  169;  Van 
Magm  t.  Fan  Semeetaer,  IS  Johns,  420. 

And  the  recitals  in  esdi  may  be  explained  or 
corrected  bj  a  reference  to  any  other,  tn  the 
aame  way  as  If  tbey  were  «ily  several  porta  of 
«ae  iDEtrumeiit. 

3  Pots.  Cont.  603;  Satej/er  t.  Eammatt,  16 
Haine,  48;  Priee  t.  Bigham,  9  Harr.  A  J.  300. 

If  a  trustee  conveys  the  tnut  estate  in  vio- 
lation of  the  terms  of  bis  trust,  the  eeetvt  que 
irtut  may  follow  It  into  tbe  hands  of  agnolee 
with  uotfce,  or  one  who  takes  without  conaid- 

Oliter  T.  Ftatt,  44 U.  S.  SHow,  888(11: 632); 
Wormlai  v.  Wormleu,  31  U.  8.  8  Wheat.  438  (5: 
«S1);  Jfurroyv.  Baitou,  1  Johns.  (A.  007;  Ai^ 
jai  V.  WOeon.  1  Dey  A  B.  Bq.  1S2;  Den  v.  Me- 
JTwAt,  11  H.J.  L.  886;Cbwv..r(niM*,30Beav. 
012:  Maekreth  ▼.  .^mmoru,  16  Tea.  Jr.  840. 
No   person  can  be  Introduced  Into  a  Arm 


Pan.  Futn.  12;  Channel  r.  Fauitt,  lOOhio, 
106;  Eir^man  v.  Bpurr,  7  Pick.  33S;  Murray 
V.  Bogert,  14  Johns.  818;  ModdeteM  r.  Saeer, 
8  Watts  A  S.  63;  XieaB  t.  JfuWori,  4  Johns. 
Gb.  633. 


without  the  consent  to  It  <i  aU  who  an  mem- 

beiB. 

1S0D.8L 


^' 


:  Eq.  PL  S  ISO;  1  Dan.  Oh.  Pr.  381; 

sk  V.  OmAind.  7  Paige,  287;  Oook  v. 

ifaneiuj,  6  Johns.  Ch.  98; Brandonv.  Oaiineti, 
10  Ala.  161:  mxie  v.  Girr,  1  Bunin.  178;.A«»i 
V.  Poole,  64  Mias.  838;  BnUden  v.  Lanahan,  39 
Hd.  2O0. 

Mr.  Jutliee  Field  delivered  the  oidnlon  of 
the  court: 

The  defendants  below,  appellants  here,  seek 
a  reversal  of  the  decree  of  tht.  li'cnlt  court 
upon  aeveiri  gruunds,  and,  among  others, 
Ibeee:  1st,  that  the  complainants  have  not  ea- 
tabllsbed  a  title  In  tbemselTes  to  the  patents; 
and  2d,  that  tbey  have  not  proved  any  dam- 
ages for  the  infriDgement  of  the  claims  of  the 
patentee. 

The  fltst  of  these  grounds  nets  upon  the 
supposed  effect  of  the  saal^ment  executed  br 
the  patentee  to  the  complainantB  on  the  OlJi  A 
October,  1874.  The  Instrument  in  Its  words 
of  Lransfer  is  amply  full  and  expressive  10  con- 
vey to  Ibem  his  entire  interest  in  and  title  to 
-  -it  odIv  the  patents  then  issued,  but  also  any 

oewala  or  extenidoos  thereof.    His  language 

"I.  the  said  HIntm  Hoore.  do  hereby  assign, 
sell,  and  set  over  unto  the  said  Charles  W. 
West  and  John  M.  Westcott  the  entire  right, 
title,  and  Interest  in  and  to  the  letters  patent 
aforesaid,  and  In  and  to  the  InveDtion  and  im- 
provements represented,  shown,  or  described 
therein.  Including  any  lenewal,  reissue,  or  ex- 
tension thereof,  ibe  same  to  be  held  and  en- 
Joyed  by  the  said  West  and  Westcott,  and 
their  le^  representatives,  as  f ally  and  eDtlrdy 
as  the  same  would  have  been  held  and  en- 
~  by  me  had  Ibis  assignment  and  sale  not 
made,  to  the  full  end  of  any  term  at 
terms  for  which  the  lett«n  patent  aforesaid,  or 
dtber  of  them,  have  been,  or  hereafter  may  be, 
granted,  reissued,  renewed,  or  extended." 

Nothing  could  add  to  the  force  of  this  lan- 
guage,   The  concluding  provision,  that  the 
net  profits  arising  from  sales,  rovaltles,  or  set-     , .  „,, 
tlements,  or  other  soorce,  are  to  be  divided  be-     l"***"! 
tween  the  parties  to  the  asslEnmeot  so  as  to 

gve  the  patentee  one  fourth  toereof,  does  not, 
any  respect,  modify  or  limit  the  absolute 
transfer  of  title.  It  is  a  ptorldon  by  which 
the  consideration  for  the  transfer  is  to  be  paid 
to  the  grantor  out  of  the  net  profits  made;  It 
reserves  to  him  no  control  over  the  patents  or 
their  use  or  disposal,  or  any  power  to  inter- 
fere widi  the  management  of  the  business 
growing  out  of  their  ownership.  The  clause 
appoInUug  the  assignees  attorneys  of  (he  grant- 
or, with  authority  to  use  his  name  whenever 
they  deem  proper  In  such  management,  does 
not  restrict  in  soy  w^  the  power  of  the  as- 
signees after  the  transfer  of  the  property.  It 
was  Inserted,  perhaps,  from  over  caution,  but 
it  was  unnecessary.  The  assignees  were  undn 
so  obllntion  to  consult  him  in  the  manage- 
ment M  the  proper^.  Their  own  interest* 
8» 


SupRKiu  CocBT  or  TB>  Ukitkd  Static 


wen  a  mSdeut  goanntr  of  m  judidoni  esar- 
ciae  of  their  power  of  dJeporitloo. 

The  aaaignment  of  Westcott  (o  Einasr  and 
IConta  doea  apeak  of  au  lotenst  poaaeased  bj 
Urn  In  the  patenta,  but  It  explalna  what  that 
interest  ta,  Tk.:  one  half  part  of  the  net  profits 
from  lite  patenta,  arisine  (torn  salea,  rojal- 
dee,  01  eettlemeDta,  cr  other  aource,  uid  It  re- 
ttM  to  the  orlnnal  aadgoment  of  Uie  patentee 
to  Wert  and  Weatoott 

It  follows  that  the  contention  of  the  defend- 
ants, that  the  complainants  hare  not  eatab- 
llsbed  their  title  to  the  patents,  la  not  sus- 
tktned.  The  complatnanta  do  not  hold  the 
propertT  as  traslaes  for  the  benefit  of  the  pat- 
entee; tne;  are  only  trustees  for  him  of  one 
fourth  of  the  profits  which  may  be  received  I7 
them.  Ttlahman  j.  Praetor,  1%  U.  a  186, 
14S[81:eSi6e6]. 

The  second  grotind  of  the  appellants  b,  we 
think,  well  taken.  The  master  reported  in  his 
fliBt  report  that  llie  complainants  waived  all 
claim  for  proflu  arising  from  the  maoufact- 
ure,  use  a£d  s^  of  the  patented  machines, 
and  relied  upon  the  proofs  asestahlishlns  such 
a  fixed  royalty  or  license  fee  as  woald  furaisb 
■  criterion  by  which  to  esUmata  complainants' 
damages;  and,  proceeding  upon  that  view,  he 
found  from  two  Instanoea,  and  perhaps  a  third 
instance,  in  whlcb  a  specified  snm  had  been 
paid  for  the  use  of  the  macUnea,  or  for  the 
prlTnege  of  making  and  seUlng  tbem.  that  the 
complatnanta  had  suffered  damases  on  each 
one-botse  madilDe  used  by  the  defendants,  of 
"le  dollar,  and  on  each  twi^hwie  machine  used 


by  tbem,  of  Iwo  dollars.  One  of  the 
relied  upon  wes  Uiat  of  the  Wavna  Agricult- 
ural Oompany,  which  had  paid  the  soms 
named  f or  the  nie  of  Ute  msclilnea  for  four 
years.  It  is  not  dear  when  tbe  payment  was 
made,  but  It  would  seem  that  It  waa  made  in 
part  under  a  threat  of  suit,  and  In  part  as  the 
result  ct  an  arbitration  after  Utigauon  on  the 
subject  had  been  commenced,  end  to  aroid 
future  lttig«tt<ni.  It  b  clear  tbata  paymeotof 
an^  sum  in  settlement  of  a  dalm  for  an  alleged 
a  Btandard  to 


Infringement  cannot  b 
measure  the  ralne  of 
tented,  In  determining  the  di 


e  the  ralne  of  the  improTenunta  p^ 

_  In  determining  the  datneges  sustained  Dy 

the  owners  of  tlie  patent  In  other  casea  of  in- 


fringement   Many  considerations  other  than 

tbe  value  of  tbe  improvements  patented  may 

■- Theavoid' 


tbe  value  of  the  improi 
Induce  the  payment  In  si 
ance  of  the  rltt  and  ezj 


expense  o 

,      _  _    1  moUvef 

The  second  Instance  relied  upon  b  that  of  a 
corporation  by  the  name  of  P.  P.  Mast  A  Co., 
which  had  obtained  a  llceoae  to  mamitactara 
graln-diills  and  seeden  at  Sprfagfleld,  Ohio, 
and  to  seU  tiie  same  within  the  United  Btatea, 
upon  an  agreement  to  pay  one  dollar  for  every 
one-horse  drill  or  seeder  and  two  dollars  for 
every  Iwo-boisa  drill,  provided  that  if  the  fee 
were  paid  upon  the  di^  designated  for  aeml- 
annoal  retnrns,  or  within  ten  days  thereafter, 


wsrda  changed  its  feeding  device,  and  thus 
did  not  infringe  and  ItaetUed  for  a  portion  of 
Uie  fee^  lint  it  doea  not  appear  what  they 
were,  u  fa  plain,  without  r^ard  to  the  settle- 
meat  had,  that — "-*     *  •*^'-  "-'-^ 


aa  evidence  of  tbe  value  of  Uie  Iroprovements 
patented  so  as  to  bind  others  having  no  sucb 
agreement,  '^le  third  Inatanoe  is  that  of 
'-  illeged  license  to  EaKlIsh  A  Over.  *""- 
.1 .  w..^-.^  lesUfles  tl 


complainant  Westcott  U 


t  they  000- 


neishlp  continued,  does  not  appear.  And 
Hr.  Over,  a  member  of  that  firm,  does  not  [ 
recollect  tbat  It  ever  took  a  Uceose.  Weetoott 
also  le»<iaes  that  no  other  persona  mrcorpora- 
tiODs  than  those  mentioned  ever  took  any  B- 
censeefrom  tbem  uudertbapatentssDedupCHL 
It  Is  undoubtedly  true  that  where  there  lus 
been  sucha  number  of  sales  by  a  patentee  of 
licenses  to  make,  use,  and  sell  hb  patents,  as 
to  estabUsh  a  regular  price  for  a  license,  tltsl 
price  may  b«  taken  as  a  measure  of  damages 
against  infringers.  That  rule  was  it^thUnhwj 
in  Ba/mmr  v.  MeOormtek,  tft  U.  8.  IS  How. 
480  JU:  1034],  and  affirmed  in  JTm  Tor*  OUw 
V.  SaTitom,  M  0.  8l  2S  How.  4B7  [Ifi:  Slsf; 
FOeket  Oo.  v.  BMOet,  8S  D.  S.  10  Wall.  611, 61T. 
[32:208,304];  MrdiaUv.  CWU^,  93U.  S.M 
[28: 803];  and  Bovi  v.  R.  Oo.  105  U.  S.  180, 1»T 
[26: 97B,  &78].  Sales  of  Uoenaes,  made  at  peri- 
ods years  apart,  will  not  establish  any  rule  od 
the  subject  and  determine  tbe  value  of  the 
patent.  Uke  sales  of  ordioarr  goods,  they 
must  be  common,  that  b,  of  nequent  occur- 
rence, to  establish  such  a  market  price  for  the 
article  thai  it  may  be  assumed  to  express,  with 
reference  to  all  simitar  articles,  their  salable 
value  at  the  place  designated.  In  order  that  a 
royalty  may  be  aocepied  as  a  measure  of  dam- 
ages against  ao  infringer,  who  b  a  strsn«er 
to  the  Dcense  establishing  U,  it  must  be  pala  or 
secured  before  the  InMngement complained  of; 
It  most  be  paid  by  such  a  number  of  persona  aa 
to  Indicate  a  general  aoqnleecenoe  in  lb  reaaoo- 
ableneas  by  uoee  wbo  have  occaskm  to  use  the 
Invention;  and  it  most  ba  uniform  at  the  plaosa 
where  tlw  Uoena«  are  bsaed,>  ^'Tested  I7  tfaese 
conditions,  the  sums  paid  In  tneinstancea  men- 
tioned, upon  wUdi  ua  master  relied,  cannot 
be  regaroed  as  evldenoe  of  tbe  value  to  tlie  da- 
feadimta of tbeinveotioDS patented.  Tbeooort 
below  so  treated  them,  and  held  lliat  wMioat 
further  evldenoe  the  comiOalnants  would  be  en- 
titled onty  to  nominal  damages,  and  remanded 
tbe  case  to  tbe  master  to  take  farther  evidenoe. 
Ho  dldso.butlnhb  second  report  he  stated 
"^  -  tbe  additional  evidence  did  not  st- 


. ^ _its   had   eatablbhed   u 

(V  royal^  whlcb  tUmtshod  a  criteri- 
on br  which  to  estimate  the  damages^  He 
therefore  proceeded  to  estimate  the  value  of  tbe 
claim  or  oomhinadoa  patented,  to  Uie  defend- 
ants, who  had  used  it  In  violation  of  the  com- 
plalnant^  rights,  and  for  that  purpose  lo^  the  lUH 
^ntonsof  diOerent  persons  on  the  subject 
Of  the  witnesses  produced  by  the  complatoaots. 
It  does  not  appear  that  any  ever  manufactured 
<w  used  the  psMnled  machines  One  of  tbe 
prindpal  witnesses  stated  that  he  had  never 
read  the  patent,  had  never  seen  a  drQl  made  ' 
like  that  osacribed,  bad  no  experience  la  the 
matter  of  licensea,  and  tbat  he  placed  hb  eeti- 
nate  of  the  value  of  tbe  <ialm  patented  at  what 
UO  U.S. 
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be  cooddorad  would  be  a  fair  reoompenM  to 
tbe  tDTentor.  The  estlmatea  of  all  the  wltnem- 
ea  of  tbe  oomplalnmla  were  merelv  conjectu- 
al;  tliat  b,  were  made  wltlkoiit  baTiug  knowl- 
edge of  BiiT  Mvfng  tecnred  eitlier  in  tbe  cost 


of  the 


f  BiiT  Mvfu  tecnred  either  in  tl 
macnloeor  mthe  labor  required 


for  lis 


reasomhie  aitd  fair  loyal^  or  llceoM  fee  for 
tbe  pateoted  drill.  Natnrallr  ettlnutea  fbnnd- 
cd  apon  iOKMied  bat  not  kiuvii  beaedu  were 
widel;  apart,  TaiTing  from  three  to  itz  dollars 
for  a  iwo-boTM  drill  and  half  Ihoae  sums  for  a 
•Ingle  borae  drill.  Od  tbe  other  baod.wltnMi- 
es  produced  bf  the  defendants,  who  had  BZ- 
amined^  and  some  of  whom  bad  uaed,  tbe  m> 
tented  drilla,  staud  that  tber  did  not  consider 
tbem  of  anj  more  utility  Uian  other  seeding 
drtlla  in  nae,  and  that  tbey  <Ud  not  bring  any 
greater  price  la  the  market.    The  master  does 


oosntenoe. 
£  Butwbi 


though  by  what  process  ot  reasoninc  is  not  per- 
cdTcd.^atsevenir-dve  cents  ODeadione-haiaa 
drill  and  double  that  sum  on  each  two-borae 


drill  would  be  the  proper  amount  to  allow;  and 
as  he  had  found,  tbough  upon  testimony 
eqnallv  loose  and  iniufflcrent,  that  there  were 
one  tnousBud  Doe-horse  drills  and  an 
~   r  of  two-horse  drills,  he 


equal 
dUiat 


coaclusioa,  and,  without  stating  the  ground  of 
llaaction,  ordered  tbe  amount  to  be  reduced  to 
fl.SOO  as  damages  which  tbe  plaintiff  should 
recover,  besldescosts,  and  (ISO  fee  for  the  mas- 
tn*,  sustaining  the  exceptions  to  the  report  so 
fu  as  it  was  inconsistent  with  that  decree,  and 


;1<T]  objection  as  the  report  ot  the  master.  Tbe  rul- 
ing that  a  rt^alU  was  established,  as  made  In 
the  first  report,  had  been  tepudlated  I7  it,  and 
no  evidence  of  Uie  ralue  of  thelnvention  to  the 
defendants  waa  adduced  except  the  conjectural 
eMlmatea  itated;  and  th^  tonilabcd  do  satls- 
faclM7  basis  for  any  damages,  much  less  data, 
which  authorized  the  spe4^c  finding  made  as 
to  the  damMes  lor  each  drill  used.  Opinioos 
not  founded  osi  knowledge  were  ot  no  value. 
ConcludoDi  bom  such  opinions  were  at  best 
mere  gueesee.  By  the  de<»Bion  rendered  a  aet- 
lled  rule  of  law  was  violated,  that  actual,  not 
■peculatlve,  damages  must  be  shown,  and  by 
clear  and  definite  proof,  to  warrant  a  recovery 
for  the  InMnsement  of  a  palenL  A>  was  said 
long  ago  Iqr  this  court:  "Actual  damages  must 
be  calcnlated,  not  imaeiDed;  and  an  aritlunetl- 
cal  (ftlcnlation  cannot  do  made  without  certain 
data  on  which  to  make  it"  Iftw  Tori  CVte  v. 
jBaMom,  U  D.  6.  88  How.  487,  488  [10: 516]. 
There  was  no  question  In  this  case  of  damagei 

'  arising  from  lost  sa]ee,or  injorlous  competltloD, 

for  no  machines  had  been  manufactured  and 
pat  on  the  market  by  the  patentee,  or  by  the 


c/tiitpeUenU,tfit(Uartemvttbemeried,andt^ 
eavu  Ttmandtd,  with  direetiotii  totntera  deerta 
Jot  tin  tvmjilaiTtanttfir  winuiaj  iamoftt;  and 
HiMioordmd. 
ltOD.8. 


FRED.  B.  SMITH  bt  &l,  Jfptt,, 

V. 

JOHN  B.  ADAMS. 
(See  8.  CI  Beporterls  ed.  UMTTJ 
Cbunty  leal  fn 


9uniy  teat  tn  Dakota   jvdjeial  mmtimim 
ritdietimta  valiu.  tnlsA  not  mitmalti—jlaal 


'ben  the  law  of  the  Terrftorr  Mt  tbe  des- 


r vaUdltr  of  tbadcoUon  oc 

be  oooteeted  bj  ta^  competaot  elaotor  ^  the 
ooantr,  the  deaUnatuin  ot  a  eountr  seat  under  tbe 
law  beoiiiie  the  ■Bbjaot  of  Judktal  0(wntaaiMa> 

"  "^ ■*■*  eMm  or  oontentioa  of  a  par^ 

thatthe  tudloial  power  taoapabla 

of  aotlng  upon  It,  than  it  bis  beoome  a  oafs  ot  OOD- 
troversy  wlttaln  (be  meanloBr  ot  tbe  artkie  <rf  the 
OouMttutiao  «a«Din>  tbe  UiAta  of  the  JndMal 
_... BdBtate* 

.  of  an  eleottoQ  to  determine  Hia 

eountv  seat  <rf  a  omn^  In  Dakota  under  we  laws 
<a  Um  TetTttorr,  when  pKsented  totbeanntsln 
tlM  tamie  praoribed  br  tboae  la«s,  beoomes  a  sab> 
leot  <a  aofira  within  the  JoriadMloa  of  tbe  tSRl- 
toria)eonrtandlssid>)eettoap|iealtoits  supnme 

B.  ttlslii>pa«n>latoitBteaiiynil^brwUoh  the 
— -*^tbeoonat]rma)rnln,tTtbe3BmBcelt^lBr 
bom  the  remit  orthaUMdoooonlastAa,  oan 


an  amount  In  dispnte  as  toenabto  ttis  oonrt  to  take 
jurtsOMlon  of  tlu  appeal, 
e.  Alndginentof  a  tower  appellate  ooniCwblA 
BverseatSsJiidciuentot  tbe  court  ot  orlslnal  Jd> 
.jMliotloa,  and  remands  the  oaae  to  It  for  turthar 
iiionfirihlnw.  Is  not  a  tliial  Jadgtoeot. 

[No.  im.] 
StOmitttd  March  11.1889.  VeeCded  April  1, 1839. 


APPEAL  from  a  Judgment  of  the  bupreme 
Court  of  tbe  Territory  of  Dakota,  revers- 
ing a  Judgment  of  tbe  District  Court  of  that 


Cte  motion  to  dlsmias  ana  afBrm.    DitmitMd. 


The  facts  dfscloBed  by  the  record  are  briefly 
.J  follows:  The  Pt^tfeal  Code  of  DakoU,  u 
force  In  1888,  In  providing  for  the  orgsoization 
of  counties  and  tbe  location  ot  their  county 
seats,  authorizes  the  Governor  of  the  Territory, 
upon  proper  application  ot  the  voters  of  any 
unorganiaed  counn,  to  take  measures  for  In 
oiganizatlon,  and  for  that  pnrpoae  to  appdnt 
commissionen  to  locale  the  county  seat  tempor- 
arilv,  and  to  appoint  ofBc«n  of  the  couo^  to 
hold  their  offices  nntll  the  next  general  elecUon. 
(Political  Code.  chap.  31,  g^  9,  8,  and  i.)  U 
then  direcu  that,  at  tbe  first  general  de<Aion 
subeequent  to  snch  oiganlzaaoii,  the  legal 
volere  of  the  county  shall  destgnale  on  th^ 
ballots  the  place  of  tbeir  chtrice  Cor  county  seat, 
and  that  the  place  thus  derignated  tecelving  a 
majcni^  of  all  the  voice  cast  dull  thereafter  be 
the  county  seat,  but  that  if  no  i^ace  receives  a 
DUjori^  of  such  votes,  Ibe  plaee  daaJgDated  at 
Ibe  county  seat  temporarily  aball  lanatn  Dm 
county  seat  until  changed  as  provided  (u  t  sub- 
sequent section.    (Cb^n.Sl)   Thataeetioa 
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declsres  Id  anbctance  tbat,  upon  petition  of  two 
tUids  of  the  qualified  TOten  of  the  count;,  H 
absll  be  the  duty  of  the  ccud^  commlBdoDen 
to  DOtify  the  voten  to  again  deslgnale  upon 
their  ballots  at  the  next  racceedlog  general 
elecliDn  the  place  of  their  choice,  ana  if,  upon 
tbe  caDTBM  of  such  votea,  an;  of  the  places 
Itina  dedfpiated  eball  lecdve  two  thirds  of  tbe 
Totes  cast,  auch  place  aball  be  the  coun^  seal. 
Chap.  31,  6  7. 

On  the  SDtb  of  July,  1886,  Congieia  paaaed 
an  Act  "to  prohibit  Uie  passage  of  local  ur 
■pedal  lavs  In  the  Territories  of  tbe  United 
States.  Vo  limit  territorial  indebtedneaa,  and  for 
other  mirposea."  24  St&t  at  L.  cbap.  818,  p. 
170.  Tbe  first  Bectlnn,  among  other  thin^, 
eoBcts;  "Tbat  tbe  Legialstures  of  theTenl- 
toriea  of  the  United  States  now.  or  hereafter  10 
be,  organized,  shall  not  pass  local  or  special 
laws  in  any  <A  the  following  enumerated  cases, 
tbat  Is  to  say:  granting  divorces;  changing  tbe 
names  of  persons  or  places;  laying  out,  open- 
ing, altering,  and  working  roada  or  higbwajs; 
vacating  nrnds,  town  plats,  streets,  alleys,  and 
public  grounds;  locoQng  or  changing  coun^ 
seats;  regulating  county  and  township  affairs; 
regulating  the  pnctlca  in  courts  of  justice; 
regulating  the  jurisdiction  and  duties  of  jus- 
tices'of  the  peace,  police  magistrates,  and  con- 
stablee,"  etc.,  etc.  The  7th  aecUoo  declares 
tbat  all  Acts  and  parts  of  Acts  subsequently 
passed  by  any  territorial  L^slature  In  oonflict 
with  the  provisions  of  this  Act  of  Congress 
sbail  be  null  and  void. 

Tbe  County  of  Brown  In  Dakota  was  organ- 
ized under  the  provlalona  of  tbe  Political  <^e, 
and  tbe  City  oi  Columbia  was  designated  I7 
the  cotnmissloaers  as  the  county  seat  tempor- 
arily, and  It  remained  as  such  coun^  seat  until 
some  time  In  1687,  no  otbei  place  having  been 
designated  by  a  majority  of  the  voters  of  tbe 
county.  On  tbe  lltb  of  Marcb,  1887,  the  ter- 
ritorial Legislature  passed  an  Act  "to  provide 
for  tbe  relocation  of  county  seats  in  uountles 
where  county  seats  have  been  located  liy  a  vote 
less  than  a  majority  of  all  tbe  electors  voting 
thereon."  (Laws  of  1887,  chap.  178,  p.  M9.) 
Section  i  of  this  Act,  as  amended  on  the  same 
day  when  tbe  original  Aot  took  effect,  provides : 
"That  in  all  counties  in  this  Territory  having 
a  population  not  lees  than  twelve  thousand  as 
shown  by  the  census  of  1S8S.  and  having  an 
area  of  not  less  than  forty-elgbt  congresdonal 
townships,  and  in  which  tbe  present  oounty 
seat  thereof  bas  bem  beretofore  temporarily 
located  under  tbe  provisions  of  sectloa  four  of 
chapter  31  of  tbe  Political  Code,  and  remain- 
ing tbe  conn^  seat  under  theprovtaionB  of  sec- 
tion >lz  of  chapter  21  of  the  Political  Code,  t^ 
reason'of  the  fact  tbat  noplace  received  a  nu- 
jori^  of  all  tbe  votes  csst  at  the  election  held 
under  the  provisiona  of  said  section  tix  of  chap- 
ter «  of  de  PoUtical  Code,  there  shall  be  hefd 
a  spedol  election  of  tbe  duly  qualified  voters  of 
sncb  counties  on  tbs  I2tb  day  of  July,  A.  D. 
1887,  at  which  election  the  qnestkm  of  tbe  le- 
locatiim  of  the  county  seat  of  such  counties 
shall  be  voted  upon:  Protiided,  That  such 
election  shall  not  be  held  in  any  connty  unless 
there  dull  1m  preaented  to  the  judge  of  the 
district  court  ca  the  district  in  which  such 
connty  li  situated,  or  En  his  absence  from  such 
district,  or  bibUbiabllitiy  to  act,  to  tbe  Chief 
88« 


least  one  third  In  number  ol  . 
said  connty  as  ehown  by  tbe  vote  caet  at  tli» 
last  general  election,  praying  said  judge  tv 
issue  on  order  directing  the  boldlng  or  said 
election  as  provided  in  tbls  Act  If  said  judge 
shall  find  that  said  petition  is  signed  by  one 
third  of  the  electors  irf  said  county  as  above 
provided,  bo  ihall  issue  an  order  directing  said 
election  to  be  held  in  accordance  with  the  pro- 
visions of  this  Act" 

In  other  sections  provision  is  nude  tat  ^v- 
log  notice  of  the  election  and  for  canvaaong 
the  votes,  and  for  removing  ike  leotntls  of  the 
connty  to  the  place  designated.  Under  thia 
Act  an  election  was  bdd  in  Brown  County  o» 
tbe  12th  of  July,  1887,  on  tbe  question  of  relo- 
catlog  tbe  coun^  seat  of  that  county,  A  ai>- 
lori^  of  thn  votes  were  cast  In  favor  of  the 
City  of  Abeideen  as  tbe  couo^  seat,  and  the 
conn^  office*  with  tbeir  lecbrda  and  papers 
were  accordingly  removed  to  it  from  OolnmUo. 

By  a  law  of  the  Territory  any  elector,  up(» 
leave  of  the  district  court  of  the  district  em- 
bracing tbe  county,  may  contest  the  validifry  of  ' 
such  an  election.  The  plointifC  below,  itAa 
£.  Adams,  upon  a  petition  selling  forth  bla  ob- 
lections  to  tbe  election  in  question,  was  allowed 
by  tbe  District  Court  of  tbe  Fifth  District  to 
contest  Its  validly  and  to  bring  an  action  la 
that  court  for  that  purpoae.  He  accordingly 
filed  a  notice  of  contest,  addreased  to  the  conk- 
missloners  of  thn  county,  in  the  nature  of  a 
complaint,  commencing  tbeacUon  authorized. 

Tbe  ground  upon  wlucli  tbe  vsUdl^  of  tlw 
election  wsa  assailed  was  tlut  tbe  Act  of  the 
territorial  Legislature  waa  to  conflict  with  tbe 
Act  of  Congress  of  July  SO,  1886,  pndinritinc 
local  or  speoal  legislation  "locating  or  cban^ 
log  county  seats;"  that  the  territorial  Act, 
ibongb  general  In  its  terms,  was  so  drawn  ••  b» 
be  applicable  to  only  one  county,  no  otlker 
county  comlns  within  its  provisions;  that  thia 
fact  was  well  known  at  tbe  time  to  tlie  Legis- 
lature; and  tbat  the  object  of  passing  tbe  Act 
tn  this  form  was  to  evade  and  nullify  the  Act 
of  CoDgresB.  The  complaint  contains  all  otb«- 
all^aUons  as  to  the  status  of  tbe  oonieetant 
the  appointment  of  the  commisslonera,  thecon- 
ditioD  of  Brown  Coun^  as  an  unorganised 
county,  tbe  temporary  location  of  Ita  ooon^ 
seat,  ue  number  of  lis  popolation,  the  puaag* 
of  the  territorial  Act  and  the  election  thereon- 
der  and  consequent  proceedings,  which  wet* 
necessary  to  rabe  tbe  ouestion  of  the  validity 
of  Ute  dectlon.  To  tnis  notice  of  contest  or 
complaint  tbe  commlsdoners  demurred,  on  the 
groimd  tbat  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  them  or  , 
either  of  tbem.  Tbe  district  court  sustained 
Uh  demnrrer  as  a  nutter  of  form,  and  as  tbe 
plaintiff  elected  to  atand  upon  bis  complaint 

■■■     ■  '       ■    irdered  tba' ""^ '- 


d  tbat  the  aame  be 


without  amendment,  ord 
dismiased.    On  appeal  to 

the  Tarrittay  this  judgment  w  .      _ 

the  cause  remanded  to  tbe  dbtrict  eonit  for 
fortbo'  proceedings  accoidlng  to  law  end  tbe 
judgment  of  the  appellate  court. 
Thn  levenal  was  ordered  <»  tbe  gionnd^- 
"Firtt.  That  appelbmfs  action  was  ptop* 
erly  brought,  and  toe  Act  of  tbe  Leglslatnie  of 
tbe  Territory  ti  Dakota,  passed  Marcb  11. 
ISO  U.S. 


.18S8. 


BiOTH  T.  Abaii& 


I«-11T 


18S7,  under  which  the  elecdoa  was  held,  bj 
which  the  coiiiit7  Mat  of  Brown  OoiuitT,  D.  T., 
waa  remoTed  from  Colombia  to  Aberdeen,  Is  in 
conflict  with  the  Act  of  Oongrew,  approved 
JuItSO,  1886.  problbitiDgroedallpgiBlBtioiiiii 
the  Territorfaa  of  the  UDfiea  SUtes. 

"SeeotUL    That  the  Bi^llanthaa  such  an  in- 
terest in  the  tublect  matter  aa  enables  him  to 
la  BcdoD, 


»  aa  sffwal.' 


ritotj.    There  were  five  commlselonera  of 

couuH,  and  three  of  them  afterwarda  prayed 
that  ibe  ord»  allowinii;  tike  appeal  be  Tacated, 
■tatlng  that  tbe?  bad  become  aatisfled  tbat  no 
fnrtber  proceeainn  ihonld  be  bad  in  the  case, 
Mtd  that,  as  a  majbri^  of  the  board,  they  bad, 
before  the  appeal  bona  wm  filed  or  any  dta- 
UOns  were  iasiied,  directed  tbeir  attoroeys  not 
U>  perfect  the  apped,  but  that  theattomeys  bad 
disregarded  the  Instructions.    It  doe«  not  ap- 

Ear  that  lor  action  was  taken  in  the  court 
low  upon  tSe  application. 

It  appears  from  documents  filed  in  the  court 
below  after  the  appeal  was  taken,  thai  on  the 
27tb  of  June,  1887,  the  City  of  Aberdeen  con- 
veyed to  the  Oounty  of  Brown  certain  real 
propertT,  ezoeedlns  In  nlue  15,000,  altoaled 
within  Its  Umlte,  with  the  buHdlng  in  process 
of  erection  thereon,  to  be  held  by  the  county 
io  long  as  the  building  should  be  used  for  a 
court  house,  but  when  the  building  ceased  to 
be  thus  used  (he  land  to  revert  to  tne  grmilor. 

The  reepondent  now  moves  tbat  tbe  appeal 
be  dismissed,  or  tbat  the  judgment  below  be 
affirmed,  for  the  following  among  other  rea- 
■ons: 

L  Because  this  court  has  no  jurisdiction  of 
the  subject  mslter  of  tbe  action,  no  federal 
question  being  inrolved. 

(a)  'Hie  matter  in  dispnte,  exclndve  of  costs, 
does  not  'ixceed  tbe  earn  of  five  thousand  dol- 
dispnte  sad  □ 
9  calculated  c 
ascertainea. 

J  ft)  No  question  la  presented  involving  the 
kitty  of  any  patent  orcopvrlgtat,  noris there 
' n  in  queeaon  tbe  vallolty  of  a  treaty  or 


II.  Because  it  appears  from  the  record  that 


coun^  commissioners  declined  to  penect  and 
17>]  prosecute  (be  same,  and  directed  their  attor- 
neys not  to  perfect  It,  the  Instructioos  being 
given  before  any  bond  on  appeal  bad  been  ap- 
proved ot  dtatlons  lamed. 


isandal 

Tbe  contest  is  not  for  mone)*  or  any  right, 
(be  value  of  which  can  be  measured  tw  money. 

FotU  V.  Ohumatero,  9S  U.  S.  S68  (38: 41»9); 
Kvrtt  V.  MoOtt.  116  U.  B.  487  (89: 458). 

The  valldUy  at  any  statnte  is  not  raised,  nor 
ISO  U.S. 


any  authority  exercised  under  the  nailed  Btataa 
drawn  in  question. 

Bnou  V.  U.  a.  118  U.  B.  8U  fflO:  SOT):  BM- 
alt  V.  D«mMtt.  W  IT.  a  10  WaU.  M7  (l»j 
1007);  Owen  v.  Oeb.  lOB  D.  S.  M  (87: 188). 

Twoof  said  board  only  executed  the  nndei- 


the  judgment  or  bj  subsequent  summons  and 


Oieingt  v.  Emeannon,  88  U.  8.  7  PeL  409 
\o:  727);  Strnpson  v.  Ortdt^JR  U.  8.  80  WalL 
153  m.  888}i  FiOtlman  r.  Pwskittd.  108  U.  a 
14  (87: 6H). 

This  appeal  was  taken  for  delay  only. 

MitM  1.  Wmiam.  104  U.  8.  Sstt  (»:  843); 
Whilnty  v.  Ooele,  H  U.  a  fl07  (811:  4M);  Ztdi- 
mdorfv.  JtAnmm,  188  D.  8.  n7  (81:  377). 

3le$tn.  S»miiel  ShallAb^i^**^  ^"^  '> 
M.  WlUon.  for  appellants,  tn  oiqioaiUon  to 
motion  to  dismiss: 

If  the  sggregate  Interest  equals  tbe  juriadlo- 
dlctlonal  amouot,  then  the  jurisdlctloo  of  this, 
court  exists. 

.Wnui  V. mie.  Ill U.  a  797 (88: 603); iXwfC* 
V.  GarNrt.  113  U.  8. 88-40  (88: 687-629);  BMtldt 
V.  TAomai,  68  U.  8.  17  How.  S  (IS:  04);  ZA# 
Qmnmara,  103  V.  8.  754(86:  828). 

To  dispose  of  ' ' 

o  would  be  I      _ 

accorded  in  such  cases. 


OlV  V.  FlMjxirt,  101  U.  8.  801  (86:841). 

Xr.  Jiutiee  Flald  delivered  the  opinion  of 
the  court: 

The  designation  of  the  county  seat  of  a 
county  in  Dakota,  or  providing  for  Its  designa- 
tion ^  popular  election,  was  a  matter  property 
beloDging  to  tbe  legislative  department  or  tlw 
teniiorUl government  Itwasnotamatlerby 
itself  for  judicial  cognizance.  But  when  the 
lawof  tbeTerritory  leCt  tbe  designation  of  a 
couDty  seat  to  the  Toteis  of  tbe  county,  and 
provided  that  the  validity  of  the  election  could 
be  contested  by  aor  competent  elector  of  the- 
county  before  tbe  alstrict  court  of  the  district 
within  which  the  county  was  situated,  upon 
leave  obtained  from  such  court  for  that  pur- 
pose, and  prescribed  the  mode  la  which  su^ 
contest  should  be  prosecuted  by  the  contesting 
elector,  and  defended  1^  tlie  commissioners  edr 
the  county  under  whose  direction  the  election 
was  held,  and  proofs  be  taken  upon  the  matter 
in  issue,  and  that  the  validly  of  the  electhNi 
should  then  be  determined  by  tbe  district  court 
—designation  of  a  countr  seat  under  tbe  law 
became  the  subject  of  judicial  cognizance,  a 
or  conbYtversy  arisJog  upon  such  proceed- 
""Icfi  the  JudlcIsJ  power 


ings  being  taken  to  wblcb  the  JudlcIsJ  power 
of  the  Territory  attache*.  This  baa  been  sub- 
-tantially  (he  meaning  given  to  tbe  terms- 
'  casea  aad  controversies,''^used  In  (be  judicial 
article  of  tbe  (Jonstitutlon  deflning  tbe  umiia  of 
the  judicial  power  of  tbe  United  8tates.  By- 
those  terms  are  Intended  the  claloii  or  conten- 
tions  of  litigants  brought  before  tbe  conrta  for 
adjudication  by  regular  proceedings  eataUUMd 
for  the  protection  or  enforcement  of  rights,  ( 


8»r 


1«T-1T7 


gapBzm  Coubt  ov  ths  UnrBD  Statks. 


■  part7  takes  mdi  a  form  Hut  the  judicial 
power  la  capable  of  acting  npon  it,  then  It  bu 
become  a  case  of  coDtroTerar.  Thua,  In  (Morn 
v.Bank^lha  [;fljii!d  atoM.  29  D.  8.  •  Wheat 
788.  an  [Q:  904,  2881.  thti  court.  apcaUng  by 
Chi^  JvUkt  Manbalt  after  anotlDg  the  uilrd 
article  of  tbe  Uooatltutioa  derlarioK  the  extent 
of  the  Judicial  power  Of  the  UnltedSlatee.  said: 
"This  clause  enables  tbe  Judicial  department 
to  receive  jurEadicllon  to  tbe  fall  extent  of  tbe 
ConitiluliOD,  IswB,  and  treatlel  of  tbe  United 
tit&tea,  when  anv  quesLlon  reBpecdnB  tbem 
■hall  assume  audi  a  fonn  that  the  judicial 
power  is  capable  of  acting  on  It.  That  power  la 
capable  of  acting  atiij  when  the  subject  is 
submitted  to  it  byapartywhoastertsbb  rights 
in  tbe  form  preacritied  b^  law.  It  then  becomes 
a  cflse,  and  tlM  Conatitutlon  declares  that  tbs 
judicial  power  shall  extend  to  all  cases  aris- 
ing under  tbe  Oonatltution,  laws,  and  treaties 
oHbe  United  Btalea." 

We  are  of  oi^nion,  tbensf  ore.  that  tbe  Talldity 
of  an  election  to  determine  tbe  county  aeat  of  a 
coun^  En  Dakota  under  tbe  laws  of  the  Terri- 
toiy,  when  presented  to  the  courts  In  tbe  forms 
prmcribed  1^  tboae  lawa,  becomes  a  subject  of 
action  wltbln  tbe  Jurisdiction  of  tbe  territorial 
court  As  thns  presented,  it  Is  a  case  of  con- 
troversy between  an  elector  of  the  county  and 
its  commi^siODOrs,  and  thejudgment  thereon  of 
the  district  court  of  the  iWitoiy  wns  subject 
to  appeal  to  its  supreme  court.  Wbetber  tbe 
Jodgmeot  of  thai  court  can  be  reviewed  here 
must  depend  upon  tbe  Act  of  Cougress  of 
Harcb  S,  ISSO  {^  Stat,  at  L.  chap.  8M,  p.  443), 
wblch  provliles  as  follows; 

"Sec.  1.    That  no  appeel  or  writ  of  error 


Supreme  Court  of  the  District  of  Columbia,  or 
Id  the  supreme  court  of  any  of  tbe  Territories  of 
ibe  United  Stales,  unless  the  matter  in  dispute, 
exclusive  of  costs,  shall  exceed  the  sum  of  Ave 
thousand  dollars. 

"Bee  3.  That  tbe  precedloK  sectinc  shall 
not  apply  to  any  case  wherein  is  Involved  tbe 
valldityof  any  patent  or  copyright,  or  In  wbicli 
is  drawn  In  question  tbe  validliy  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under,  the 
United  States;  but  In  all  such  cases  an  appeal 
or  writ  oi  error  may  be  brought  without  re- 
gard to  the  sum  or  value  in  dispute." 

The  objection  that  no  federal  question  Is  in- 
volved undoubtedly  has  reference  to  ihesefnnd 
section  of  the  above  Act  which  provides  thai 
tbe  appellate  Jurisdiction  of  this  court  over 
cases  from  the  territorial  courts  shall  not  be 
determined  by  the  amount  in  dispute,  if  the 
validity  of  a  treaty  or  a  statute  of,  or  an  author- 
ity exercised  under,  tbe  nnilcd  States,  bdirawn 
in  question,  but  that  In  such  cases  an  appeal  or 
writ  of  error  may  be  brougbt  without  regard 
to  the  sum  or  value  In  dispute.  No  such  ques- 
llon  bdng  involved,  our  appellate  JurisdiciioQ 
in  this  case  depeads  upon  whether  tbe  amount 
In  dispute,  exclusive  of  costs,  exceeds  the  sam 
■■— '-aaled.  By  mnlfer  In  dispute  Is  meant  tbe 
'  }f  lltlgattou,  tbe  matter  upon  which  the 
B  bronftht  and  Issue  is  Joined,  and  In 
relation  to  which.  If  the  issue  be  one  of  fact, 
testimony  is  taken.  It  is  conceded  that  the 
[tecuniary  value  of  the  matter  in  dispute  may 


lesiffnatecL 
ubject  of  II 
^lon  Is  bi 


ment  priced,  wbere  >ucb  Is  tbe  case,  but  {_ 
some  caan  by  the  Increased  or  diminished  valna 
fA  tbe  propwty  directly  affected  by  tbe  relM 
prayed,  or  oy  ibepecuouuT  result  to  one  of  tha 
patties  im  mediately  from  the  Judgment    "niue 


tbdr  use  and  enJoyiR?nt  by  the  owner  are  In* 
paired,  Is  bronght  within  the  ci^nlzanceof  tbe 
court,  under  Ine  statute,  only  by  Uie  value  of 
the  property  affected.  AUaxnderr,  PrndUten, 
13  U.  B.  8  Crancb,  463  [B:  6341;  PUnM  T.  1 

Miott,  81  U.  a  S  Pet  M  [8:  889] :  Stark 
V.  BUxrr,  78  U.  8.  Q  Wall.  40S  fl9A35]:>MMT. 
BoOti,  T6  U.  8.  B  Wall.  884.  SWilB-TM.  TSfl; 
and  HoOaitd  t.  CluM^,  110  U-  B.  15  [88:  03]. 
So  Id  a  case  impeaching  the  right  to  an  offloe,  I 

the  amount  of  the  salarV  attached  to  It  is  con- 
sidered as  determining  ibe  value  of  tbe  matter 
In  dispute.  Thus  In  Smtik  v.  Whitnq/.  110  U. 
8.167,  ITS  [39:601,  6021,  where  theapplication 
was  for  a  writ  of  prohibition  rsatraloing  pn>- 
ceedlnss  by  court-martial  against  an  officer,  so 
objection  being  taken  to  the  appeHate  Jurlsdte-  ' 

tlon  of  this  court  on  tbe  ground  that  tbe  sub- 
ject matter  of  the  suit  was  {ucapahle  of  pecu- 
niary estimation,  tbe  court,  by  Jfr.  JuMtiet 
Oray.  replied:    "The   matter  in   dispute   la 
whether  the  petitioner  is  subject  to  a  prosecu- 
tion which  may  end  in  a  sentence  dismiaing 
blm  from  the  service,  and  depriving  him  nf  a 
salary, as  payrnasler-gGDerai during  tbe  residua    nil] 
of  bis  term  as  such,  and  as  pay  Inspector  after- 
ward^ which  in  less  than  two  years  would  i 
exceed  the  sum  of  Qve  thousand  dollars.    R,  I 
S.eei6M.106S,  1634,  arts.  8,33,48.08.    Tbs  i 
case  cannot  be  distlngolshed  in  principle  from 
thoee  in  which  it  has  been  held  that  a  Judgment 


upon  writof  error,  if  the  salary  during  the  tern 
of  the  offlce  would  exceed  the  sum  named  In 
the  statute  defining  Its  appellate  Jurisdiction. 
Coiitmhian  Int.  Oo.  v.  WTUeiicHgM.  20  U.  8.  7 
Wheat.  684  [R:  0161:  United  State*  t.  AMito*. 
eSU.  8.  as  How.  174  [10:  801]."  Not  doubl. 
Ing  tbe  correctness  of  tne  doctrine  thus  staled, 
we  do  not  perceive  bow  it  can  help  the  appel- 
lants. It  Is  true  they  repreeent  the  county,  but 
it  la  imposaible  to  state  an^  rule,  by  which  the 
benefit  the  county  may  cam,  or  tbe  damage  It 
may  suffer  from  the  result  of  the  election  con- 
tested, can  be  estimated.  The  fact  that  Ibe 
county  may  acquire  or  lose  a  parcel  of  land  in 
Aberdeen  exceeding  In  value  (5,000,  with  the 
building  thereon,  by  tbe  conditional  conveyance 
of  that  city,  according  as  tbe  couoty  seal  li 
kept  at  or  removed  from  the  place  dMicnaied 
as  county  seat  by  the  election,  tbe  validity  of 
which  Is  contested,  does  not  obviate  thedlO- 
culty.  The  acqoisitioa  or  loss  of  the  land  in 
question  Is  not  a  necessary  consequence  of  th« 
election  for  tbe  countv  seat,  such  result  not 
being  created  by  law,  but  by  a  mere  acddeni 
arising  from  s  voluntary  ^ft  bv  Abeiden, 
made  contingent  upon  the  removal  of  the  cona- 
n  sest  to  that  place  and  Its  continuance  there. 
Id  Smith  T.  WkttMif  the  salary  was  given  by 
Ibe  law  and  went  wHh  the  tenure  of  the  offloa. 
A  promise  by  a  tliird  person  to  grant  to  ■  liti- 
gant f^rlaln  lands  or  make  partJonlar  doa^ 
1MU.S. 


1888. 


Ltok  t.  Aujn. 


tloiu  In  CHS  of  a  fncceBsfiil  pnxecutloii  of  & 
mlt  win  not  contta  Jurladiclton  on  thla  court  to 
review  tbe  Judgmeut,  if  wlthoat  mich  promlae 
or  coDdltJooal  donntloa  tbe  court  would  not 
bftva  tbe  r«qnlalt«  Jurisdiction.  We  tbink, 
thereftoe,  tbere  !•  not  fa  tbe  cue  sncb  n 
amount  in  dispute  as  to  enable  tbls  court  to 
take  Jurisdiction  of  tlie  appe&L  Upon  tbis 
ground  tbe  appeal  must,  be  aUmlssed. 

It  is  not  necMsaiy.  Iberefore,  to  oonrider  tbe 
alleged  refusal  of  a  majoritj  of  tbe  countr  coa^ 
mUdouen  to  proeecate  tbe  appeal,  and  tbeir 
application  to  tbe  court  below  to  yacale  tbe 
oiaer  allowing  It.  Tbe  appeal  bad  been  per- 
fected, and  tbe  luifodiction  orer  tbe  cauw  thus 
traneferred  to  tbis  court,  before  tbe  attention 
of  tbe  court  bdow  was  oiled  tc  'be  action  of 
tbe  majodty.  Wlkelber  lucb  maJoritf  could 
afterwards  autboriie  a  wUbdrawu  of  tbe  ap- 
peal, bolding  the  relation  the  commlarioners  do 
to  tbe  cooDt;,  need  not  now  be  dbcusaed. 

But  Ibere  Is  a  ground,  not  taken  by  tbe  re- 
spondent, whlcb  forces  itself  upon  our  condd- 
«ntioD,  and  tbat  is,  tbat  tbe  judgment  of  the 
eupreme  court  of  the  Tenitorj  is  not  in  forme 
Aaal  JudgmenL  It  not  merely  reversed  tbe 
Judgment  of  tbe  district  conn,  but  lemanded 
tbe  cause  to  the  court  for  fnrtber  proceeding! 
according  to  law  and  tbe  Judgment  of  tbe  ap- 
pellaleconrt.  AJndgmentot  a  lower  appellate 
court  wblcb  rerenettbe  Jodgmeatof  tbe  court 
of  orlgfiial  jurisdictiDU,  and  remands  Ine  case 
to  it  for  further  proceedinos,  Is  not  a  final 
Judgment.  A.  Judgment  of  reversal  Is  onlj 
flnai  when  It  alw  enters  or  directs  the  entij  of 
a  Jodfcment  which  disposes  of  the  case.  On 
thii ground,  OurtfoT«,a*wila*  tm  Iheprmiout 
ffnmnd,  U« appeal mvMbt  ditmiited,     Anditii 


IBAAO  B.  LTOK,  Appt., 

JOHN  B.  ALLEY. 

(Bae  8.  a  Beportar's  ed.  m-UB.) 

TasM  in  Dittriet  of  Oolumbiar—omitttmu  to 
fi)Uow  Uu  «tafut#— wAtfn  tax  inDatid--alltr- 
aiion  tg  aieiiment—egtiitabU  Juritdietiort— 
groMMt  for — Uea. 


s.  When tbeiUesaUtrotataxsalelsMteutupan 
le  faoe  of  Ibe  proeeedlnc  the  JurieolotloD  at  a 
[niTtof  eqai^toremoreaolouddoeinat  attaota. 
e.  Sqnttrwlll  not  Interpose  to  arriM  the  proOBBd- 
inn  for  IDB  ooUeaUon  of  a  tax  upon  tbe  sole  arrouDd 

Ww»  UlegaUtr;  U •  *- — '"'•'- 

around  tor  relun  b 

T.  A  Hen  netted  brtfe 

IiIdb  the  saBBment  an. 

and  attaobee  onlyaooordlnc  to  soeb  t« 


Statement  br  Mr.  Jiutiet  I 

Tbis  is  a  siut  In  equitr,  brought  bv  the  ap- 
pellee in  tbe  Supreme  Court  of  the  District  of 
Columbia,  10  remove  clouds  from,  and  to  quiet 
tbe  title  lo,  certain  real  estate  ia  tbe  Ciiv  of 
Waghlugtoa.  The  property  U  described  as 
lota  1  to  12,  inclusive,  square  156,  fronting  on 
tbe  north  aide  of  P  Street  north,  between  17th 
and  i8th  Streets  west,  in  that  dty,  and  was  at 
DD6  time  owned  fn  fee  simple  by  the  ^ntlfC, 
John  B.  Alley,  who  subdivided  tbe  lota  and 
sold  porttona  thereof  to  certain  persons  named, 
to  nhom  be  gave  bonds  of  lodemnity  aa  a  se- 
curity against  tbe  claim  of  the  defendant,  Isaac 
S.  Lyon.  Atler  and  bis  grantees  are  in  actual 
poaaesBlon  of  tho  property,  and  this  suit  it 
Drought,therefore,fortliebenefltof  allot  them. 
Tbe  cUin  of  tbe  defendant  is  derived  from 
certain  cerdflcatee  of  tax  tale  issued  to  him  by 
tbe  District  of  Columbia,  October  IG,  1881.  tbe 
tax  being  a-specia)  improvement  tax  for  setilnK 
tbe  curMtones  and  paving  the  footways  and 
gutters  along  the  front  line  of  tbe  property. 

The  bill,  aFtet  alleging  these  facts,  sets  out 
tbe  various  steps  and  processes  by  which  the 
claim  of  the  defendant  originated,  which  is  al- 
leged to  be  invalid  and  Illegal;  aod  charges 
that  the  said  ccrLlQcalee  were  issued  nlthout 
authority  of  law  and  are  not  any  evidence  of  [1**1 
title  to.  or  Ifeo  upon  the  said  lots.  Tbe  relief 
asked  foris  adecreedeclariDg  the  tax  sale  void, 
and  an  injunction  agaiuBt  Lyon  from  Belting 
up  any  ngbt.  title,  or  claim  by  virtue  of  tbe 
certlflcatee  issued  to  him  on  bis  purchase. 

The  defendant  answerod  denyiuK  the  validity 
of  the  title  of  tbe  plaintiff  and  his  gTBoteea. 
and  also  filed  a  cross  bill  setting  out  in  detail 
the  proceedings  by  which  his  own  claim  origi- 
nated: alleging  that  such  claim  was  valid  and 
legal,  and  superior  lo  law  and  in  equl^  to  that 
of  the  plalotin  aod  bis  eranteea;  aod  praying 
tbat  bJa  certiBcates  ml^t  be  decreed  a  lien 
upon  tbe  lots.  Upon  an  agreed  statement  of 
facie,  the  court  at  special  term  rendered  a  de 
cree  in  accordance  with  the  prayer  of  the  cross 
bilL  tipon  appeal  to  the  courtln  general  term 
tbat  decree  was  raveraed,  and  a  decree  made 
in  accordance  with  the  praver  of  tiM  original 
bill;  and  an  appeal  from  tbe  latter  decree  brings 
the  case  here. 

The  material  facts,  as  gathered  from  the 
record,  are  snbstantiallj  at  follows:  on  tbe 
3d  of  November,  1800,  the  then  corporation  of 
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the  Ci^  of  WulitDgtcm  paned  the  following 
A£t:  3 

"Be  it  maettd,"  .  .  .  "Tbmt  the  taavar  be, 
and  he  la  hereby,  anthoriied  and  required  to 
cauae  thecurfastoDcs  to  be  aet  and  theiootwajv 
and  Rnttera  pftred  on  the  north  side  of  P  Street 
north,  between  Sixteenth  Street  west  and  Rock 
Creek,  the  work  lo  be  contracted  for  and  exe- 
cuted In  the  manner  KOd  under  the  Buperin- 
tendence  prorided  by  Uw,  and  (o  defrav  the 
expenses  of  said  tmprovem^ts  a  apeciallax, 
equal  to  the  cost  thereof,  is  hereby  imposed 
«nd  lOTled  on  sU  lots  or  porta  of  loia  bordering 
on  Ube  line  of  the  improrement;  the  said  tax 
to  beawessed  andcollectedinconformitT  with 
the  prorlsiona  of  the  Actapraoved  October  19, 
1865."    (ActB67thCouncil,  ch.  386,p.  lie.) 


local  improvement  Ibereafler  made,  "unless 
olherwiae  provided  for  in  the  Act  or  Acta  or- 
dering the  same,  shall  be  levied,  asaeased,  col- 
lected, and  paid,  and  the  pafmenl  thereof  en- 
forced," aa  provided  in  Ihose  Acts.  Webb's 
DiKcai.  360-1 

The  Act  of  May  33, 18M  (Webb's  Digest,  IIKS), 
provided  for  propoBals  for  setting  curbetonea, 
etc.,  petition  for  (he  Improvement  and  plan  of 
the  property,  time  within  which  the  improve- 


ers.    Its  6th  section  reads  as  follows: 

"Bo  soon  aa  the  setllDg  and  paving  of  any 
such  curbstone  uid  footway  slwil  have  been 
completed  by  the  commlsslooer  of  iinproT»- 
ments,  he  shall  deposit  with  ttie  roister  a  State- 
ment, eihibiiing  the  cost  of  «etKug  the  curb- 
stone and  paving  the  footway  in  front  of  each 
lot  or  part  of  lot,  separately,  and  the  amount 
of  tax  to  be  paid  by  each  proprietor  of  said  iMa 
or  parts  of  lou;  and  the  rwister  shall  then, 
without  delay,  place  In  tlie  hands  of  the  col- 
lector of  taxea  a  list  of  the  persons  chargeable 
with  such  tax,  together  with  the  amount  due 
by  each  person;  and  the  collector  shall,  within 
ten  days  after  receiving  such  list,  give  notice 
in  wrilinK  to  each  proprietor,  if  residents  of 
this dtyilf  Dooresioents,  then  to  tbeir  tenants 
or  aeents,  if  known,  stating  the  amount  of  tax 
by  them  respectlvelT  due,  and  requiring  that 
the  same  IM  paid  within  thirty  days  from  the 
date  of  each  notice:  and  if  any  of  the  taxes  so 
due  shall  remain  unpaid  for  more  than  thir^ 
davB  after  the  dale  of  such  notice,  then  the  said 
coUector  shall  proceed  to  collect  the  same,  to- 
gether with  Interest  in  addition  thereto  at  the 
rate  of  ten  per  ceotuia  per  annum,  to  be  com- 
puted from  the  date  of  the  commissioner's  re- 
turn to  the  register,  In  the  same  manner  as 
other  taxes  upon  real  prwer^  are  by  law  col- 
lected; and  the  coUector  snail  deposit  the  same 
hi  bank  to  the  credltof  die  ward  entitled  thare- 
to,  fliHt  deducting  the  oommlaalans  prescribed 
for  collecting  tbe  samet" 

The  Bth  sacUon  provided  that  nudi  wofk 
shall  be  paid  for  by  oertUcates  of  Hook,  com- 
monly known  at '^wTlog  stot^"  inaed  by  the 
mayor  and  glna  to  the  contractor,  and  redean- 


» tbe  taxes  were  cot- 


able  from  time  to  t: 
lected 

None  ot  the  provlslonB  of  the  Act  of  Hay 
84, 1808,  are  importaatin  connection  with  this 

The  Act  of  Jnne  10,  1867  (WebVs  Digest 
467),  created  an  ofScer  known  aa  saperintnid- 
ent  and  inspector  of  improvements,  whose  duty 
it  was  to  prepare  platt  and  fix  grades,  and  tc 


those  along  or  near  tbe  line  of  ai^  pro 
Imptovement,  he  should  have  the  excfusirB 
control  of  sudi  improvement!  further,  tliat  tlw 
■aperinteadeot  and  Inspector  should  "be 
charged  with  the  dn^  of  making  all  assess- 
ments on  lots  bordering  on  anystreet,  alley,  or 
STenoe  which  shall  have  been  pared,"  etc.  Tbe 
last  Act  on  the  subject,  that  of  October  28. 


insteilments,  one  fourth  withm  tbirty  days 
after  the  service  of  the  notice  tiy  the  collector 
of  taxes,  and  tbe  remaining  three  fourths  in 
three  equal  annual  payments,  for  which  ca- 
Uflcatea  of  indebtedness  besrlng  Interest  at  tbe 
rate  of  ten  per  centnm  per  annum,  and  charm- 
able  aKsinst  the  propem  Involved,  should  be 
issued  iiy  the  mayor  to  the  contractor. 

Tbe  Iota  in  question  are  siluated  In  what 
was  formerly  tbe  1st  ward  of  the  City  of  Wash- 
ington, along  the  line  of  street  the  pavement  of 
which  was  provided  for  by  the  Act  of  Novem- 
ber 2,  1869,  tupra.  and  were  at  that  lima 
owned  by  one  Thomas  Young. 

On  the  1st  of  April,  18T0,  the  Corporation 
of  Washington  contracted  with  one  Benij 
Birch  to  set  the  cnrbstonea  and  pave  the  foot- 
ways and  gutlera  in  the  Ist  ward  of  the  dty; 
and  between  that  date  and  November  10, 187Q, 
he  performed  that  part  of  the  work  bordarins 
upon  the  lots  In  question,  and  tbe  same  was 
accepted  by  the  corporation.  Its  cost  waa 
$9,054.10.  At  that  time  WHUam  Forsyth  was 
the  superintendent  and  inspsctoi  ei  the  paTtng 
of  carnageways  and  footw^ft  ot  tba  coniont- 
tion  under  the  Act  of  June  10, 1887,  When 
the  work  under  Birch's  contract  was  ctxi^ 
pleted  Forntb,  aa  It  was  his  doty  to  do,  en- 
tered all  of  ft  in  tbe  ward  boitt  with  tha 
proper  proporUonate  charge  against  eadi  lot, 
with  the  exception  of  that  aniertaifdng  to  IIm 
lots  in  question.  As  lo  these  no  entry  waa 
made  ootll  Horember,  18T1,  when  the  ndlow- 
ing  was  interlined  in  red  mk:  "Entered  Ifo- 
vember  17, 1B70.  This  worit  was  done  at  thfa 
date,  but  ifj  request  of  tbe  owner,  not  entered 
until  Nov,  — ,  1871.  Wm.  Forsyth,  B'Wo», 
D.  0." 

On  the  IStb  day  of  Jaauair,  1871,  there 
were  issued  to  Henry  Birch  flm-two  certifi- 
cates of  paving  stock  for  the  footlnstallmaita, 
being  for  the  entire  amoant  on  the  ar ~ 


Between  November,  1870,  aad  1 

1871,  to  wit,  P^bruary  SI,  1871,  the  gove 
ment  of  the  City  of  Washington  waa  sooceeded 
by  that  of  tbe  District  ot  Colombia,  and  For- 
syth became  tbe  surveyor  of  the  District 

Tbe  contractor  testifies  on  oath  that  he  had 
nothing  to  do  with  the  ondsdw  <d  the  Iota  in 


dbyGoogle 


atltftlon  from  the  BMCMUwnt  roll,  and.  Id  fact, 
knew  nothlDK  of  sach  omlMioD;  tbstdnrlng 
tbe  progrew  of  the  work  the  owoer  of  the  lots, 
Thomu  Yoong,  promised  In  peraoc  to  p&j  in 
tall  foi  the  improremeiita  when  flnlahea,  pro- 
Tided  be.  Birch,  would  deduct  ten  per  cent 
bom  tbe  oontract  price,  and  that  he.  Birch, 
agreed  to  this  arraDgentent  When  the  eo- 
tnea  relative  to  tbe  lota  were  made,  in  No- 
▼ember,  1671,  tbecoUecior  entered  the  amouDla 
in  tbe  "special  ledger"  in  bis  office  a*  asaewed 
Bgaliut  (be  lou,  and  tben  cave  tbe  notice  there- 
of prescribed  br  law.  Oertlflcatea  of  Indebt- 
edness against  tbe  lota,  agreeably  to  the  Act  of 
October  28,  1667,  were  therefore  toued  to  the 
contntctor,  who  sold  and  transferred  tbe  same 
to  the  appellant,  Lfon,  for  Talue  before  ma- 
turity. After  their  maturity,  and  for  default 
in  their  payment,  Lyon  procnred  the  collector 
of  taxes  of  the  District  of  Columbia,  in  1S81, 
o  sell  the  lots  In  question,  and  bought  them  In, 


paying  tbe  porcbase  price  by  surrendMing  the 
certlflcatee  of  indebteaoess  aforesaid,  and  par- 
ing tbe  dlfterenoe  In  cash.    In  retom  he  oo- 


tauted  twelve  sereral  certificates  of  tax  sale, 
as  to  each  lot,  bearing  date  October  16, 188i. 

Prior  to  the  aforesaid  entry  ta  red  Ink,  how- 
ever,  and  while  the  records  all  showed  do  as- 
seeement  or  claim  of  any  kind  against  the  lots 
In  question,  to  wit,  October  2,  1871.  Toung 
■old  and  conveyed  them  to  Hallett  Eilboum, 
and  bj  rarioua  transfers  thereafter,  all  made 
subsequent  to  the  red-Ink  entry,  th^  came 
into  tbe  possession  and  ownership  of  the  [dalnt- 
Ur,  Jannaiy  aS,  1881 

Id  1875,  while  the  title  to  the  Iota  was  In  one 
James  H.  Latta,  a  sale  of  them  was  attempted 
to  sUMy  tbe  delinquent  taxes  assessed  against 
them  as  aforesaid.  Latta  thereupon  tiled  his 
UO  in  eqailr  agatnsl  tbe  District  of  Columbia 
and  John  F.  Cook,  collector,  to  enjoin  sucb 
sale  thereof,  and  a  temporary  restraining  ordei 
was  granted  on  the  29th  day  of  July  of  that 

£sar,  which  adU  continues  In  force.  Neither 
yoD  nor  the  contractor  Bircb,  was  made  a 
parU  to  that  blU;  and  tbe  collector,  upon  the 
•ernoe  of  said  restraining  order,  made  no  en- 
try or  memorandum  of  tbe  same  against  the 
lots  in  questioD,  but  by  mistake  entered  the 

memorandum  thereof  as  applying  to  the 

numbered  lots  in  aquare  264. 

Mr.  H«nrr  E.  Dnvta,  for  appellant: 

Delay  In  returning  the  tax  wt  will  not  In- 
Talldate  a  tax  otherwise  duly  imposed. 

MOt  v.  OUatM.  11  Wla.  470,  «7-4. 

Beqnirement  of  approval  Is  directory  only 
and  Its  nonofaaeTvance  cannot  affect  tbe  tax. 

Bra^  T.  BarfUtt.  66  CaL  800. 

The  appellee  does  not  make  by  his  bill  _ 
case  remeaUble  In  equity,  to  remove  tbe  lien 
of  tbe  ta^  or  to  set  aside  the  deed  after  a  sale. 

Coder,  Taxn.  Sd  ed.  779-781,  notes  and 
caaeai  SanneuinU*  v,  Owrgetown,  82  U.  S.  IS 
WaU.M7CBl:  381);  BisteU  v.fo^,fH)Barb.ei7. 

A  tax  cannot  be  released  whlcb  does  not  al- 
ready exist  ss  a  charge. 

Dm  Y.JJeaeort,  8  Oa.  479,  488:  BundeU 
ixOvT,  40N.T.  018,  517. 

An  asHSament  of  the  expenses  of  widening 
a  Bbeet  upon  tbe  lands  abutting  thereon  Is  an 
Incumbnuice  upon  such  lands  from  the  time 
of  the  order  of  widening. 
ISO  U.S. 


JMMi  T.  Botlon.  IM  Mass.  481,  OS;  maekU 
T.  fludton.  117  Mass.  181,  183-«;  Oarr  r.  Deo- 
Ity.  119  Han.  294. 

Mr.  H.  H.  Walla,  for  appellee: 

There  was  no  assessment,  nor  any  other  law- 
ful step  taken.  Tbe  deed,  until  tee  prerequi- 
sites of  the  tax  laws  are  established,  is  a  onl- 
Hty. 

Burroughs,  Taxn.  208,  832  and  cases; 
Blackwell,  Tax  Titles,  pp.  33-8S,  and  cases; 
WiUiamt  v.  PevUm,  17  U.  S.  4  Wheat.  77  (4: 
518)i  Parkery.  Oearman,  50  D.  8. 18  How.  137 
(IS:  818);  AmAtrtt  v.  Sanmart,  2  Term.  Rep, 
873;  (Mman  t.  Andnnon,  10  Ibas.  lOS;  Agry 
T.  Toang,  11  Bfass.  3301  SMMn  t.  fmpton,  18 
Mass.  ^;  LOby  v.  BumAani  IS  Mass.  144; 
Wiliiami  v.  Braet,  5  Conn.  I90i  ThamM  Mfg. 
Oo.  f.  Lathrop,  7  Conn.  500:  MarA  v.  Otutnut, 
14  ni,  228;  Biven  v.  Thompmn,  43  Ala.  688; 
TAafcSCT-  v.  PawU,  19  U,  8.  8  Wheal.  119  (5: 
321);  Ma»m  w.  Ftarmit.  50  U.  S.  9  How.  348 
13:1251;  Game*  v.  SliUM.  80  H.  B.  14  Pet.  830) 
10:  476);  FbieOl  v.  MadtMrt.  31  Ind.  335;) 
Marth  V.  CSark  Oo.  43  WI&  503;  WoTthiTigton 
v.  Whitman,  S7  Iowa,  100;  Fimtm-  v.  FwtUr. 
120  Mass.  659. 

Tbe  requisitions  of  the  tax  law  are  sabstan- 
tlal  and  useful  and  cannot  be  dispensed  with. 

Hvghtu  V.  Horrd,  3  Ohio,  282;  Hoil  v.  Btmp- 
mi.  8  Ohio.  888:  Sltad  v.  Ooune.  8  U.  8.  4 
Crancb,  413  (3:  680). 

..... .  jjg  Btricllylf  not  literally 


0  Yl  282:  BOlouit  v.  BUiot.  13  Tt.  569:  Sum- 
ner V.  Sherman,  18  Vt.  609;  Oarpenter  v.  SaiB- 
yer,  17  Vt  133;  Mjriek  v.  iaCWw.  17  Wis. 
443;  ..ICtt'nj  V.  Einnan,  20  Wend.  241;  Sand- 
aieh  v.  PUh.  2  Gray.  208;  /"reneh  v.  Sdaardi, 
80  D.  8.  18  Wall.  506  (30:  703). 

Every  prerequisite  to  the  power  to  sell  the 
estate  must  precede  its  eierdse.  ■ 

Davit  V.  FamM.  36  Tex.  396;  Tmda  v. 
Whteler,  9  Tex.  408;  Bobtm  v.  OAom,  18  Tex. 
308;   Wofft>ra  v.  McKinna.  28  Tex.  86. 

Assessment  cannot  be  inoeased  without  notice 
to  the  taxpayer. 

Fiopit  V.  Ward,  100  IB.  630;  aOanner  v. 
Mviim,  11  HI.  S7. 116. 

It  is  not  allowable  so  to  amend  noori  as  to 
render  a  sale  valid  which  was  invalid  before. 

Lanodon  t.  Poor,  80  Vt.  18;  Judenru  v. 
Jaekaan.  18  Tt.  470;  Atldiu  v.  hinman,  7  Dl. 
461;  ^rtv  v.  Dee,  07  V.  S.  16  How.  610  (14: 
1079);  Bonkmdorff^.  Taylor.  89  0.  8.  4  I^L 
;840  (7:  883)1  8tead\.  Coutm,  8  U.  a  4  Crancb, 
408  (3:  060):  Blackwell,  Tax  Tities,  859-862, 
and  case*;  Blight  v.  Bank*.  6  T.  B.  Hon.  206; 
BUgU  V.  AtnM,  7  T.  B.  Moo.  368. 

So  much  of  the  tax  as  is  conceded  ought  to 
be  paid  moat  be  tendered  or  the  InjimctioD 
will  be  refused. 

Huntiturion  t.  Paimer,  T  Bawy.  856;  Mor- 
rtton  V.  otrMre.  83  Iowa,  371;  QrimmtU  v. 
i)M  ifirfnw,  67  Iowa,  144;  MiUerv.  CbrMn,46 
Iowa,  150;  Bverett  v.  Bebee.  87  Iowa,  453;  Otm- 
nor$  V.  Detroit.  41  Hich.  188;  P&Kpt  v.  ford- 
ing.  87  m.  442, 

Mr.  JvtUet  Tikit  deUvend  the  optnlon  of 
tbe  court; 
The  court  below  held— 

1  <1)  That  tbe  Act  of  the  comm<»  coundl  of 
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Sctbhik  COrar  or  tbk  Uhitkd  Stati 


Norember  S,  1800,  fefTfiig  a  tax  for  the  Wfiag 
BDd  cnrUng  of  P  Btnet  In  front  of  tbe  lota 
involved  hi  (hli  cuatmwtnj  cmled  an  In- 
olwaU  Uen  npon  Uwm  whldi  wenld  hava  been 
complete  bad  Uu  anMatneot  been  made  by  the 
proper  ofBeei,  In  coofonni^  wUh  tbe  law  and 
tbe  ordfauncea  open  tbe  nibject; 

(2)  That  Inaamncb  m  the  omMtn  of  tbb  lot 
from  tbe  awMtromt  rOD  wa>  tut  made  bj  ml»- 
r  throDgta  Ignoranoe  or  ne^gence,  but 
— K J  -»  .1 jj^  of  the  p    ' 


Intentioaallr  and  at  tlM  requert  of  the  par^ 
then  owning  tbe  Iota,  and  aa  ^bourn,  before 
parcbaeing  tbe  Iota,  ezerdaed  proper  dfligeoce 
Id  ezamfouiff  tbe  looordi,  and  fonnd  no  dalm 
or  Uen  of  any  kind  ezmng  agalnit  tbem,  he 
ahoold  he  oonaideKd  aa  a  toiM  Jfcfa  pniduuoT, 
without  ttotJoe  of  the  Ken  Impoeed  try  the  tai, 
and  tbeiefora  aa  bartaig  taken  bfa  tltw  free  and 
dear  of  tbe  tax  In  qmAkua;  toA, 

<S)  That  aaKflbonm  took  the  loti< 
of  any  Uen  impoeed  l^  tbe  tax  oitder  _ . 
eratioD,  any  anbaeqnent  pnrdueer  ftom  bim 
would  acqnbe  tbe  aame  lort  of  dtle— that  la,  a 
dtle  not  affected  by  the  tax  oerttflcalea  Inri^Ted 
In  thb  caae.  It  tbenfore  granted  AUey'a 
prayer  for  a  lemoTslof  tbadood  npon  hli  tllle 
occasioned  by  anch  tax  sale. 

To  the iiiin'ii'liiMw of  theae  mUnn  the appd- 
lant'a  counael  have  raised  aereraT  objecuons, 
which  it  is  aeceasaiy  to  consider.  It  Is  con- 
tended that  the  lequliementa  of  the  statute, 
which  were  not  complied  with,  were  manda- 
tory only  so  for  that  it  was  necessary  they 
should  be  subataotlally  observed;  and  that  on- 
less  some  Injustice  has  been  done  or  some 
Inequality  occasioned,  equity  wOl  disregard  a 
mere  fallore  (o  follow  the  law.  This  prop- 
oeitioo  preaents  tbe  question  whether  the  fail- 
ure of  th;e  commlasioner  to  deposit  with  tbe 
regisler  a  statement  of  the  taxes  npon  tbe  lots, 
tbe  failure  of  the  register  to  place  without  de- 
lay in  tAe  hands  of  tbe  collector  a  Hst  of  the 
persons  taxed,  and  tbe  failure  of  tbe  collector 
to  give  the. required  notice  to  such  peiaons, 
constltuied  sucL  a  nonubaerrBoce  of  tbe  re- 
quirements of  tbe  etaiule  as  to  render  inv&Iid, 


.  Ir  natnie  and  obvious  purpose,  we  cannot 
doubt  tbat  tb^  were  Intended  as  conditions 
precedent,  a  strict  compllacee  with  which  was 
necessaiy  in  order  to  make  the  tax  chargeable 
as  a  lien  upon  tbe  lots.  Tbts  question  was 
directlv  preseoted  and  distinctly  settled  !□  tbe 
case  of  Fi-meh  v,  Edtearda,  80  U.  8.  18  Wall. 


SOe  [SO:  7031,  In  wblcb  the  rule  was  laid  down 
with  regard  to  directory  and  mandatory  pto- 
vlslons  of   tax  laws,  which  has  been  since 


apuroved  by  tbe  federal  and  state  courts. 

In  Ibat  case  the  defendant  anerted  a  title  to 
tbe  land  in  dispute  under  a  deed  executed  by 
tbe  sheriff  of  Sacramento  County,  CaUfomla, 
npon  a  sale  on  a  Jodgmenl  rendered  for  unpaid 
taxes  on  the  proper^  deacribed,  and  the  whole 
caae  turned  on  the  validity  of  tbls  tax  deed. 
It  waa  a  case  of  noncomiMiance  with  tbe  re- 
quliBments  of  the  atatnte,  the  main  question 
being  whether  tbe  departnie  of  tbe  officer  from 
such  requlremeoti  rendered  tbe  aala  Invalid. 


"There  are  nndonUedly  naoy  statatcsr    f]B 


In  the  coodnct  of  business  devolved  upon  Q>esn 
which  do  tM  Umit  tbdr  power  or  mtder  lia 
exerdse  In  dlv^ard  of  Ote  reqidaitiasa  Ib- 
eOectiuL  Sodi  generally  aie  re^ationB  de- 
signed to  secnn  aider,  fTstem  and  dispatdi  In 
proceedingi^  and  t^  a  diaregaid  of  which  tb* 
rij^ta  of  partiea  Inlereatad  cannot  be  Injari- 
otttly  atlMled.  ProvMons  of  this  charieaer 
an  not  osually  r^^rded  as  mandatory  onl«aa 
accompanied  l^  n^adve  worda  Imporang  thnt 


for  tbe  piotectioD  of  the  ddssn  and  to  prereat 
a  sacrtflce  vi  hla  property,  and  bj  a  diar^^aid 
of  wUeh  Us  rights  mlgbt  be  and  genmlly 
would  be  lojoiwus^  affected,  they  are  not 
directory  but  mandahny.  They  most  be  fol- 
lowed or  tbe  ads  done  wOl  ho  invalid.  The 
power  of  tbe  officer  In  all  each  caaea  is  limited 
by  tbe  manner  and  oondltlo&a  iMTScrfbed  for  fH 


stated  aeems  a  aonnd  and  Just  rule,  and  n^y  be 
reaaonaUy  believed  to  be  in  aocotd  with  the 
lef^dadve  wiU  in  the  cases  to  which  It  la 
applied."  OU^  JutUtt  Oiaw,  in  the  earlier 
case  of  Ibmy  t.  J/BBmrjf.  91  I^ck.  04,  Uya 
down  the  same  rule  In  nearly  tbe  aame  tenn& 

The  rule  thus  stated  apnllea  unqneetloBatdy 
to  tbe  case  before  ua,  wUcd  la  a  mncb  stronger 
one  in  the  number  and  character  of  Ibe  pra- 
requlsites  to  the  tax  sale  which  wen  dw^- 
garded.  The  provlslona  of  slatnlea  as  to  the 
form  and  mode  of  asocosmenta.  as  to  tax  Uata, 
and  the  place  where  the  lax  Usts  are  to  be  d» 
posiied,  are,  according  to  the  highest  aothori^ 
designed  for  the  benedt  of  tbe  taxpayers  awl 
the  protection  of  their  property  from  sacriflce. 
SandwitA  v.  PM,  9  firay.  298,  801;  Cooley, 
TaxaUon,  310, 317, 318.  When,  therefore,  KB- 
bourn,  from  whom  tbe  appellee  derived  title, 
purchased  tbe  lots  In  questtOD,  there  wasi  so 
far  as  we  can  learn  from  tbe  record  In  this 
caae,  notbine  in  tbe  register's  office  or  In  tbe 
collector's  office,  or  in  the  hands  of  the  Istts, 
to  put  a  bmta  fitLt  purchaser  upon  notice  ettbtf 
actual  or  consLnictive.  ^^ 

We  cannot  concur  with  tbe  counsel  for  ap-    I '  '** 
pellant  In  tbe  propoeftion  that  the  requiremeoH 
of  the  statute  were  substantially  complied  with. 
Tbe  ersBure  and  int«rliDeation  In  the  a 


bad  passed 
puraMser, 


menL    It  was  simply  an  unaalborued  and  tra- 
proper  alteration,  by  a  peison  \" 
the  semblance  of  auuiori^,  tA  an 


1  with  not  even 


ment  in  the  assenor'i  office,  where  the  law !» 
quired  It  to  be.  Ita  only  effect.  If  It  has  any. 
Is  to  show,  in  connection  with  other  facts  open 
tbe  record,  tbat  the  withholding  of  tbe  asse«- 
ment  of  these  tots  was  not  a  men  mhtatf  d 
tbe  officers,  but  the  remit  of  an  agreement  be- 
tween the  then  owner  ot  the  lot  and  the  oob 


,,Goog 


1MI).I 

ale 


LlOM  T.  AlAXl. 


tnctor,  whereby  the  former  promised  to  pay 
and  the  Utter  to  accept  90  per  cent  of  the  con- 
tract pric»  for  the  improremeotB  In  Ilea  ot  the 
eertmcatet  of  tndebtedDeM  oihemiae  to  be 
tmmA  ij  tha  m^Tor,  tud  that,  hi  puimaiice  of 
this  agiMiiM&t,  the  wntwrnept  of  the  lota  vas 
omitted  Iff  the  offloer  at  the  lequeft  of  the 
owner,  ana  thote  certUcatM  of  iDdebtedoesa 
were  oat  laaned  until  more  than  twelve  montha 
after  the  certificates  tm  the  other  improTe- 
menla  were  toued.  and  until  after  the  land* 
had  been  sold  to  Eilboom.  We  are  of  opln- 
loo  that  Eflboun  obtaloed  a  title  to  the  lots  In 
question  free  from  Ibe  lien  of  the  alleged  assesa- 
ment,  and  that  Alley  acquired  the  same  title 
alike  unincumbered,  ^ 


the  certificate  Iwoed  to  the  appellee,  atlll  the 
case  made  by  the  appellee  does  not  show  such 
a  cloud  upon  Us  title  as  calls  for  relief  from  a 
ootirt  of  equity.  In  other  words,  that  when 
the  illegality  of  a  lax  sale  la  patent  upon  the 
face  of  the  tnweedings,  as  Is  the  case  as  to  the 
■ale  here  complained  of,  (be  jurisdiction  of  a 
court  ot  equity  to  remore  a  cloud  does  not  at- 
tach. The  case  of  Bannewinkk  t,  Qeorg*- 
toum,  83  n.  B.  10  WaU.  M7  [31:381],  cited  by 
cooDsel,  fails  to  mippoit  the  coolentlOD  thirt 
such  la  the  law  of  thla  court.  That  case  was 
oat  a  suit  to  remove  a  cloud  from  a  UUe.  The 
complainant  filed  a  bill  to  enjoin  the  collection 
of  a  tax,  alleged  to  be  illefcal,  and  the  court 
decided  that  there  was  no  remedy  in  equity  to 
enjoin  the  collection  of  a  tax,  upon  the  sole 
groand  of  its  illecalHy. 

It  Is  a  well  settled  doctrine  of  thii' court  that 
equity  wHI  not  interpose  to  arrest  the  proceed- 
log!  for  the  GoUecuon  of  a  tax,  ucod  the  sole 
KTouad  of  its  Qleealily.  It  is  equally  well  set- 
tled bj  the  dedafoaa  ot  this  oourt  and  the  atate 
courts  that  after  the  land  has  been  leld,  and  a 
Gonveyanoa  of  someaoit  made  U>  the  purchaser, 
courts  9f  equity  have  Inherent  Jurisdictlai  to 
give  reUef  to  lae  owner  against  vexatious  liU- 
gatfm  and  threatened  i^ury  to  the  market 
value  of  the  land,  1^  removing  theclond  which 


such  Dlegal  sale,  sad  the  iUeial  claim  ariahiE 
from  it,  may  oast  upon  the  title.  And  in  aucD 
case  of  danuge,  ehber  extsUnz  or  apprehended, 
eqtiity  wUl  Inlerpoae  for  relief,  even  during  the 
progresa  of  the  proceedings  before  the  sale. 
In  the  Vnion  Faeffie  *-- 


point: 

"It  caiUMt  be  denied  that  bUls  In  equity  to  re- 
■ti^n  the  collection  ot  taxes  illegally  Imposed 
haTe  tnqoently  been  nistolned.  But  it  Is  well 
iettled  that  then  ought  to  be  some  equitable 

Cind  for  teUef  beeideB  the  mere  ille^lty  of 
tax;  tor  It  moat  beprenmed  that  the  law 
fnmisheaaiemadyforlllegBltaiation.  Itoflen 
bappeoL  however,  that  the  case  is  sach  that  the 
peraon  fu^ally  taxed  woaU  lufrer  irremediable 
damage, nrbeauMect  to  rexatiouslitigation,  if 
be  ware  oompellea  to  resort  to  bis  legal  remedy 
alone.  For  example,  if  the  legal  remedy  con- 
aistMl  Otdy  of  an  action  to  recover  back  the 
money  afln  It  bad  been  collectod  by  dlstrees 
aod  sale  of  the  iaxpiyeft  lands,  the  loss  of  his 

ISO  r.s. 


cast  upon  his  title  by  a  tax  under  which  such  a 
sale  could  be  made  would  be  a  grievance  which 
would  entitle  him  to  go  into  a  court  of  equity 
for  relief." 

It  may  be  proper  to  obeervo  that  In  the  pres- 
ent case  the  ulezality  does  not  appear  wholly 
on  the  face  of  the  record,  ^ut  that  it  Is  shown 
in  part  by  evidence  outside,  to  wli,  the  fact 
that  the  title  to  the  land  sought  to  be  charged 
waa  acquired  by  a  bona  fide  purchaser  wilbout 
notice.  We  think,  therefore,  thai  the  allegn- 
tiooa  of  the  U1I  and  the  facts  proved  in  tnis 
case  bring  it  fully  within  the  equity  jurisdiction 
of  the  court. 

Another  nound  upon  which  we  are  asked  to 
reverse  the  decision  of  the  court  below  Is,  that, 
apart  from  the  tax-eale  cenlflcatea,  the  Act, 
Itself  a  notice  to  all  purchasers,  in  terms  levied 
the  tax  directly  upon  the  lots  in  qncstlon,  and 
tberebv  a  lien  attached  at  onoe,  and,  the  lien 
never  having  been  removed,  the  decree  should 
have  required  the  appellee  to  pay  to  the  de- 
fendant the  amount  of  the  tax  doe,  before 


words  create  an  ezpreaa  Uen,  and  that  the  Acta 
of  CoDgrees  do  not  expressly  oonfer  upon  the 
corporation  the  authori^  to  create  such  liens. 
The  statement,  therefore,  must  be  taken  as  true, 
only  in  the  sense  that  every  muDlcipal  tax.  In 


passage  of  the  Act.  The  ^neial  rule  is,  that 
when  no  time  Is  expressly  nxed  by  the  statute 
for  the  lien  to  take  eSec^lt  accrues  upon  the 
Bsaessment  of  the  lax.  Now,  the  Act  of  the 
common  council  imposed  and  levied  a  tax  to 
defray  the  cost  of  the  Improvement,  but  it  also 
declared  that  tha  tax  ahould  be  assened  and 
colletAed  In  conformity  with  the  providons  of 
certain  Acta  which  prescribed,  in  detail,  tbe 
mode,  manner  and  time  of  assessment,  and  the 
different  stepa  to  be  taken  preliminary  to  such 
asaessament  and  collectloii.  If  any  Uen  waa 
created  by  (he  terma  of  the  statute.  It  moat  have 


creating  it. 

Is  tbe  case  ot  Beins  v.  L»tm  Oomrw,  84  U.  S. 
1*  WalL  BBS,  809  [29^38,  SS5],  the  court  said: 

"Nor  need  we  decide  wb^er  taxes  once  law- 
fully levied  are,  untD  paid,  a  lien  on  tha  prop- 
erty agtJnst  whldi  they  an  asaeased.  Ihoi^  It 
Is  laid  down  in  tbe  very  carefol  work  of  Judge  [18>| 
Dillon,  that  taxes  are  not  liesaupon  the  prop- 
erty against  which  they  are  aMessed,  unless 
made  so  br  the  charter,  or  unless  the  corpora- 
tion la  authorized  by  the  Le^slataretodetdare 
tbemtobellens.  Bulhere  no  taxes  have  been 
asseeaed  excM>t  tboae  which  bare  been  released 
by  tbe  bondholden^  aocqiting  new  bonds  for 
(be  Inlerest  ei  the  year  ao  assfwaed.  And  It  la 
too  dear  for  argumeot  that  t«xes  not  assessed 
are  no  Vena,  and  that  tha  obUgaUon  to  aneai 
taxes ti  notaUen  on  tbe  property  en  which 
they  ought  to  be  aMSMsd.''^ 


SuFBUfK  CODBT  or  THB  UnTSD  Statw. 


Oct.  TntM. 


Froai  tho  record  before  ns,  we  think  the  d«- 
cUon  of  tbe  court  below,  that  do  liwfulaMeM- 
ment  of  the  tax  had  been  madej  tliat  no  lien 
apOD  tbe  lots  in  qubstion  eiists;  and  that  tbe 


LB  of  tbls  court  sboTO  referred  to. 

Ah  the  points  disposed  of  aie  dedslTe  of  tbe 
case,  we  deem  It  onueceeBaiT  to  discuas  tbe 
effect  of  the  temponn  reatraloing  order  npon 
tbe  validity  of  the  ooIleclor'B  sale.  Thi  iaerte 
^  Iht  S^prvme  Oourt  it  nfflrmad. 


THE  UNITED  8TATSB,  Fff., 

c. 

Sl^PHEN  H.  PILE. 


I\tutl  Judffmtnl  on  indteivtsnt—pouer  iff  cowrt 
(o  raxtnndsr  JudemnU  at  iMcet  tank—ilMtion 

1,  When  tba  alroutt  MMit  has  eDtered  Itt  iaig- 
meot  o(  ImprlMiuiieiit  and  tmpqitiiB  a  fln^  upon 
the  brlal  of  an  iDdlataient,  and  has  OTerruled  die 
motion  Id  arract  at  Jod^miBnt  and  for  a  new  tilal, 
thojudgmeot,  tbiu  entered.  It  OnaL 

».  Ad  order  merelr  aiuiieildlDK  the  ezeontlon  at 
the  judgOMat  until  tba  next  term  of  «m  eourt, 

there  being  no  probeedlc " — ' ' — 

oooilder,  or  modify  It, 
power,  at  in  next  tern, 


loD  of  opioloD  In  vMah  eltlier  the  oourt  or  the 
ciroulc  Judge  twho  did  not  lit  upon  the  tilal}  baa 
anr  power  to  oirt. 

[No.  206.] 
Argwd  March  15. 1889.    Dteided  April  S,  1889. 

ON  a  certlflcate  of  dlvialoD  in  oidnion  between 
tbe  Judges  of  tbe  Circoit  Court  tA  the 
Uaited  Stales  for  tbe  Middle  District  of  Ten- 
nesHee,  as  lo  the  suffldency  of  an  IndlctmeDt 
for  forging  on  alDdavIt  la  relatloD  to  a  claim 
for  a  pension,  after  the  conTicllon  bad  been  set 
aside,  at  a  term  subsequent  to  tbe  oneat which 
the  judgment  was  reooered. 

Ou  modon  lo  diamisa.    Bitmimed. 

Mr.  a.  A.  Janks,  a^Mtor-ffm..  for  the 
United  States,  plaintU: 

Tbe  statute  tequiieB  that  the  point  oc  which 
the  Judges  diaagreed  shall  be  certified  during 
the  same  twin. 

After  the  ezplratioD  of  tbe  October  Term,  the 
court  had  no  power  to  set  aside  its  Judgmsui 


1  CblttT,  Crlm.  Law,  p.  T2S;  0am.  t.  Wttf- 
ffiouM,  3  All^,141:  MilUrv.FinkU.  1  I^k.  C^. 
itep.  876;  Ao^T.  i>t(^,6Balb.  SOS; iVpI«T. 
Thompton,  4  Cal.  243;  Beaie  y.  Com.  SO  Pa.  20; 
(torn.  T,  i^yloy,  67  Pa.  290;  Mather*  t.  Patter- 
•m,  83  Fa.  486;  OatUn  v.  Babimon,  3  Watts, 
879;  Staphaat  r.  Oowiu,  6  WaUa,618;  AS/ertr. 
WhitMV,  1  Siffly,  810. 

Jfr,  John  P.  Xarrmy,  for  defendant  in 

The  cxnirt  cannot,  undra  the  law,  and  will 
not,  look  lo  anything  except  the  certificate  of 
division  of  opiofoQ. 

LvOer  r.  Bordm.  48  U.  S.  7  How.  47  (18: 
004 


581);  17.  &  T.  Briggi.  46  U.  B.  6  How.  306  (13: 
119);  Wardv.  Ohamiertain,  67  U.  8.  2  Black. 
480  (17;  SIS);  WAiU  v.  T^nfc,  87  U.  8.  12  Pd 
388  (BilOeg);  }famit&  t.  SAtUm,  47  U.  S.  < 
How.  41  (13:885);  Badkr  v.  moeer,  48  U.  a  7 
How.  646  (13;860);  Denniitoun  v.  Staeart,  B> 
U.  B.  IS  How.  6«S  (16.-489);  WeetA  v.  Nete  Sof 
land  Morlffaffe  Oa.  106  U.  8.  606  (27:M). 

Jfr.  Jiuttu  Millar  delivered  the  opinion  of 
the  court: 

The  defendant  below,  who  la  tbe  defeodanl 
here,  waa  tried  in  .the  (Hrcult  Oourt  of  the 
United  SUtM  for  tbe  Middle  District  of  Ten- 
neaaee  upon  an  Indictment  chaining  bim  with 
falsely  making  and  forging  au  sffldavit  of  Joha 
Frogge  and  others  tn  relauon  lo  a  claim  (or  a 
pension.  The  Jury  by  their  mdict  fouad  bio 
guilty.  Hia  couniel  then  entered  a  moticm  in  | 
arrest  of  Jodgment  upon  the  alleged  insofflden- 
cf  of  the  Indictment,  which  motion  waa  one 
ruled  by  the  oourt  Thereupon  tbe  defendant 
moved  for  a  new  trial,  which  waa  refused,  and 


for  three  months,  and  lo  forfdt  and  pay  to  the 
United  States  a  fine  of  |2C0,  and  Ibe  coats,  for 
which  execution  should  issue,  and  the  defend- 
ant be  coaflned  until  sold  fine  and  coals  ware 
paid,  or  he  was  otherwise  diacbarged  by  dna 
course  of  taw. 

All  this  appean  by  the  recoid  to  have  beea 
done  on  the  28th  day  of  October,  1884,  and  on 
tbe  Slst  day  of  the  same  month  the  foUowing 
order  woe  made: 


'UmTBD  States  1 


No.  868a 


"Game  the  17.  B.  atl^yandthedeft.inj»oper 
person,  and  upon  application  of  the  deft.,  tba 
executioD  of  the  Judgment  heretofore  entered 
heidn  is  suspended  nntU  the  fourth  McwcUy 
in  November  next,  upon  defendant  e ' — 


into  recognlEance  for  his  appearance 
date.  And  thereupon  came  Jobn  C.  Wright, 
who,  with  defendant,  acknowledged  hlnianir 
Indebted  to  the  United  Btatea  In  tbe  sum  ol 

S 3,000,  conditioned  upon  the  appearance  of 
efendanl  on  the  4th  Monday  of  November  to 
abide  by  and  perform  the  Judgment  of  the 
court,  and  that  ue  shall  not  d^)art  without  leave 
of  the  court. 

"  On  Nov.  24th,  1864,  on  motion  of  defoHl- 
ant.  tbe  execation  of  the  Judgment  herein  wis 
suspended  until  the  next  tram  of  the  oooit.'* 

At  the  subsequent  term,  April  28.  188S,  Os 
following  proceedings  were  bad: 
"Ukitbd  Statbs) 

M.  [     No.  86M. 

8.H.P1M1.       ) 
"Upon  eoffldeot  grounds 

ptonount  .  _    . 

the  judgment  rendered  at  the  _ 
court  on  the  motion  In  arrest 
overruling  tbe  same,  are  berel^ 
for  nothing  held.  And  thereupon  comes  the 
defendant,  by  his  counsd,  before  the  Cimii 
and  District  Judges,  and  moved  that  tbe  joAg- 
ment  in  this  case  oe  anested,  and  for  causes  Ml 
forth  the  followlng< 


Km  eoffldeot  grounds  wpearing  to  tba 
the  judgment  of  fine  and  imprMOnmsM  1 

inoed  in  this  cause  at  the  laat  term,  ind 
"    last  term  of  lUi 
set  of  judgment    |M 
tiy  set  aside  and  ' 


lyGoogle 


Bbook  t.  Nobthwbbtbhk  Fubi.  Ca 


Mi-«a 


"L  Tha  Indlctaiient  dOM  not  btbt  any  ape- 
dSe  Intent  to  defnnd  tlie  United  Statu  or 
other  party. 

"i.  The  Indictmeat  la  delualre,  ancert&ln. 


lepoenaot, 

"And  t]»  motloD  coming  on  for  ftrgument 
before  the  honomble  the  juogee  aforeeud,  and 
thev  halog  nnable  to  agree  as  to  whether  the 
nid  motion  la  well  talcen  or  not,  bat  haTlng 
divided  In  opinlra  tonohlnK  the  same,  at  the 
request  of  the  oouneel  of  the  defendant,  a 
certlflcate  of  divldaD  la  filed  by  the  aald 
judges,  which  U  ordered  to  be  nwde  part  of 
the  recordin  this  case.  And  no  further  steps 
will  be  taken  In  this  case  til',  the  supreme 
court  shall  bare  adjudicated  the  question  m  said 
ceitiflcate  set  forth.  The  diatricl  attorney  ex- 
cepted to  the  order  of  the  court  setting  aside  the 
judgment  of  the  court  rendered  at  the  last 
term,  orerruling  the  motion  of  defendant  to 
arrest  the  judgment.  Bud  lo  the  signing  of  divis- 
Icai  of  opinion  at  this  term  of  the  court. 

"It  Is  ordered  that  the  clerk  certify  the  entire 
lecoid  of  this  cause  to  the  supreme  court. 

"It  is  further  ordered  that  defendant  enter 
Into  bond  with  good  security  in  the  penal  sum 
of  two  thousand  doUsrs,  conditioned  that  be 
make  his  personal  appearance  ou  the  federal 
oourt  room  in  Nashville  on  the  Bret  day  of 
April  Term  of  said  circuit  court,  1880,  then 
and  there  to  abide  the  further  order  of  said 
circuit  court.    The  defendant  objecia  to  the 


The  judgee  thereupon  certlfled  to  this  court 
that  tbey  were  divided  in  opinion  upon  the 

PstioD  of  whether  the  motion  in  arrest  of 
gment  should  be  allowed. 
We  are  of  opinion  that  the  case  here  must  be 
dismissed.  Wheu  the  circuit  court  had  entered 
E8S1  Its  judgment  agalnat  the  defendant  for  an  im- 
prisonment of  three  months  and  a  fine  of  $300 
and  had  overruled  the  motlou  In  arrest  of  judg- 
ment and  tor  a  new  trial.  It  had  finally  disposed 
of  the  cue.  No  new  moHon  was  made  at  that 
torn  of  the  conit  for  any  farther  consideration 
ol  the  matter,  and  the  judgment  thus  entered 
was  final  It  la  tme  thU  the  court  made  an 
order,  upon  the  appUcatfam  of  the  defendant, 
1^  which  the  execution  of  that  judgment  was 
■uspended  until  the  fourth  Monday  in  Novem- 
ber, which  was  during  the  lame  term,  and  that 
on  the  Sltb  of  Noremher  another  order  was 
enterad  ittll  timber  auspending  lu  execution 
nndl  the  next  term  of  the  oourt.  But  we  do 
not  oonalder  that  this  order  for  the  suapendon 
of  inch  execatlon  set  (be  judgment  aside  or 
was  founded  on  any  further  motion  to  re 


force,  with  no  proceeding  pending  to  rehear, 
recoudder  or  modify  it.  At  the  ancceeding 
Aprfl  Term  the  court  entered  the  order  afwve 
q^ioted,  that  Ihejudgment  of  fine  and  Imprison- 
meut,  aod  that  upon  overruling  the  motion  In 
arrest  of  judgment,  be  set  aside  and  for  noth- 
ing held;  whereupon,  the  questions  above  staled 
were  argued  upon  the  motion  In  arrest  of  hidg- 
ment  and  the  certificate  of  division  maoe  by 
the  two  judges  on  the  question  of  granting  the 
tnotioB. 

ISO  u.  s. 


We  do  not  understand  that  the  court  at  that 
time  had  any  further  jurlsdlcUtai  of  the  case. 
There  was  no  motion  conttoued  frmn  the  last 
term;  there  was  no  application  or  proceeding 
pending  from  the  last  term,  nor  anything  com- 
ing over  from  It,  except  the  suspenidou  of  ex- 
ecution. This  did  not  leave  the  pow»  of  the 
court  to  reconsider  the  whole  case  still  open. 
As  It  was  not  a  case,  therefore,  for  a  divisbn  of 
opinion,  in  which  either  the  court  or  the  cir- 
cuit judge  (who  did  not  sit  upon  the  trial)  had 
any  power  to  act,  we  consider  that  there  la 
□otblng  before  ihia  court,  and  the  case  must  bo 
dismissed  here.  Tbe  certiflcate  of  divlsioQ 
related  to  a  matter  in  which  they  bad  no  right 
to  act  or  to  make  such  a  certificate.  It  there- 
fore  brings  notbieg  before  this  court  for  re- 
review;  and  the  tarn  it  dttmiued  for  want  at 
jurisdiction. 


R  G.  BROCE  vr  au,  Ptf*.  tn  Brr., 


(Bee  S.  C.  BepoTter'B  ed.  311-819.) 


lb 


ERKOB  to  the  Circuit  Oourt  of  the  United 
_  States  for  the  Northern  District  of  Iowa,  to 
review  a  judgment  against  defendant  in  an  ac- 
tion to  recover  moneya  alleged  to  be  due  undw 
"  written  contract.     " ' 


Statement  1^  Mr.  JtuUm  H^rlMii 

The  Northweetem  Fiid  Company,  a  Hinne- 
•Ota  ocnpontlon,  tnougfatthia  action,  Februaiy 
18, 1882,  to  recover  from  the  plalntUb  la  error, 
citizens  of  Iowa,  the  sum  of  «1,80&.S0,  allwed 
to  be  due  under  a  written  contract,  made  July 
81,  1881,  between  the  latter  aod  the  What 
Cheer  Land  and  Coal  Cktmpany,  a  corporation 
alleged  to  be  "doing  business  in  the  State  of 
Iowa;"  the  benefits  of  which  contract  were  as-  [84i] 
signed  t^  that  company  to  the  plaintiff.  Tbe 
contract  related  to  coal  to  be  mined  by  tbe 
What  Cheer  Land  and  Coal  Company  at  its 
mine  in  Iowa,  and  which  Brock  A  Co.  agreed 
to  receive  and  pay  fw  at  certain  specified  rales. 
The  defendaot^  Brock  and  McEenzle,  in  their 
answer,  asserted  a  oonnterclalm  of  $aO,000 
against  the  pIslntUf.  There  was  a  verdict 
^ahut  tbe  defendants  tor  C1,4(».4T.    The  case 


SCTRKMS  COUXT  OF  THR  USVrMD  BTATS& 


Oct.  TBUi 


WM  bioD^t  hen  for  review  Id  raapeot  to  nn- 
neroiu  arror*  of  law  alleged  to  have  beeo  oom- 
mltted  by  the  court  below,  to  tlie  piejndloe  of 
tho  defendants 


Mr.  JvmUm  HarlMi  delivered  tlie  opblon 
of  thecomt: 

The  Act  of  1S7S  deoUrea  tbat  no  dicnit  or 
diablct  conrt  iliall  bave  "cognizance  of  any 
•nit  founded  on  coDtract  in  Iftvor  of  an  ■■- 
•Ignee,  nnleea  a  nift  might  have  beeo  pna^ 
onted  In  each  oonrt  to  recover  tltereon  If  no 
■nlgnmeU  bad  been  made,  except  In  cwm  ot 
promlworT  notea  negotiable  by  the  law  mer- 
cbaclaandbDlaofescbann."  18  Stat,  at  L. 
470.  It  doei  not  appear  that  the  What  Obeer 
Land  and  Coal  Company,  the  plaintiff*'  a»- 
alKDor,  could  have  brooght  suit  on  the  con- 
tract In  queetloD,  if  no  airignmeot  bad  been 
made.  The  reoord  doee  not  ahow  ot  what 
Btate  It  ti  a  oorporation.  The  allegation  that 
It  waa  "ddng  bniineM  in  the  State  of  Iowa" 
does  notneoeaaaiily  import  tbat  It  was  created 
bf  the  lawi  of  tbat  State.  Bnt  If  tbat  aUega- 
tioD  were  held  anffldent  to  abow  It  was  an 
Iowa  cnpoiaHoD,  the  iceoit  would  be  the 
flame,  bccanae,  in  tbat  case,  it  would  appear 
that  tlM  panlee  to  Om  original  contract  were 
all  dtlzena  of  Iowa,  and  conaeqoenUy  tbat  the 
Btrinor  oonld  not  have  ned  the  defeodanta  in 
the  Circuit  Court  of  the  United  BtaUa. 

Tht  ivdemmX  U  iWMTMi,  upon  the  ground 

that  it  doea  not  appear,  afflrmatively  from  the 

[*U1     record  that  the  CCnnit  Conrt  had  InrlMllctloD; 

Mete^  T.  Wateiiovn,  198  U.   &  688  [ante, 

"f\;and  iitonuiU  rtmandtdfir^rAtr  pro- 

»ngt  in  aeeordaate  vilh  law. 


tttckng 


PraMet  Aet  of  Utah  Tertitonf— mining  doit 

1.  Dnder  the  Ftaotlo*  Act  of  ITtah  TerrKaj,  - 
eoQi^nt,  wblob  atBtaa  that  the  pbdottS  la  In  pn- 
•nnoD  ot  nal  propM^  and  that  the  dcbowot 
olaliaa  mi  iDlereat  at  an  eatate  thentn  advacae  to 
him,  !■  BulBoleDt,  tn  that  reapect,  In  an  action 
brouBfat  to  detemlne  anoh  adrran  dalm. 

t.  JL  patent  tor  a  mJnlng  looatjon  otflDfaetli 
valid  la  lo  11*  extent  under  the  A«t  tt  Oohstsm 
ot  Ha7lO,18nL 

[Wo.  164.] 
Bubmitied  Jan.  S,  1830.  Deetdti  April  1, 1889. 

APPEAL  from  a  Judgment  of  tiie  Bupteme 
Court  of  the  Territory  of  Ut^,  afflrmlog  a 
Judgment  of  the  IHstrict  Court  of  that  Terri- 
tory in  favor  of  defendant  In  an  action  to  ea- 
tabliah  the  validity  of  ptalntUTs  title  to  mining 
pTopertv  In  Utah,  and  to  annul  the  advraae 
daim  of  the  defeudaut  themto.    Afflnuel. 

The  tact*  are  stated  in  the  oplnko. 

ir*$tr*.  J.  G.  SntliM-Und  and  J.  B. 
HeBrlde,  ' 


A  void  patent  b  no  patent;  Itlawortbleatand 
null,  ctm  veya  no  title  and  baa  no  validity,  either 
in  law  or  equltf. 

MMtr  r.  OnmmeUn,  m  U.  a  18  How.  fft 
QBiSTQ);  Suajfe  v.  Burkt,  87  C.  B.  U  Pet  38 
n:  980);  Btoddardy.  OhamMn,  48  U.  8. 2  How. 
i6« (11:269):  AuAm  v.  Samiay,  03  TT.  8.  £1 
How.  436(16:181):  VBrim  v.  Arrv,  6S  D.  B. 
1  Black,  ISa  (17: 114);  £K«rman  t.  Buiek,  9S  U. 
B.  216  (28: 851);  jSbwWiv  Oo-  r.  S«mp.  104  U. 
B.  «48  (98: 877). 

A  want  of  power  to  make  (he  grant,  when 
■hown  by  Moof,  li  a  complete  aoawer  to  the 
grant  wbid)  is  raterpoeed  as  title. 

MeOormiek  v.  FonKt,  2  Utah,  867;  Jupittr 
Min.  Oo.  T.  Bcdit  Om.  Min.  Oo.  7  Sawy.  101 

Mr.  Oharlsfl  W.  BwuMtt,  for  appelleei 

Tbe  complaint  is  Insufficient  to  admit  proof 
attaddsg,  or  to  tattl^  a  judgment  annulling, 
a  patent  of  the  United  Statea. 

(\Hit  T.  a»tUr,  IS  CU.  960;  Oiboon  y. 
mouloitu.  80  U.  S.  18  Wall.  92  CM:  SH);  Brvek 
V.  nteter  4SCaL846;  DfOV^.  Baag,  IB  Barb. 
865;  Xomtonf  v.  Oowham,  84  Via.  4S6;  Dm 
iVnl  V.  DaiA,  88  WU.  «81. 

Tbe  Judgmoit  li  rij^t  on  tbe  merits,  Iiro- 
spective  of  any  questioo  of  pteadlng, 

Bartm/  v.  ]^m,  42  OaL  628;  »otl  v.  S. 
LouU  Smdttno  S  Bef.  Oo.  106  TI.  S.  447 
m:WB)i8i.Lintii8ii^ngABtf.  Oo.  v.  Kemp, 
104  U.  8.  686  (90:  STIQ;  AsimA  V.  .VVu*.  W  tr. 
B.  160(38:812):  Patlanon  v.  Tattm.  8  Sawv. 
164. 

Mr.  JvttiM  I 
the  conrt: 

This  action  waa  tnought  In  a  IHsMct  Court 
of  the  Tarritorv  of  Utah  <»  the  14th  ot  &ep> 
lember,  1880,  ly  tbe  appf "  -  " -■  -•  "  ^ 
Silver  Hinlog  Oompaoy,  i 
ity  of  lis  title  to  certdn 
Utab,  and 


r  ddlverad  the  opdnjon  of    nfij 


"tprtMn  mintng  pn}party  in 
annulled  tho  adveiae  claim 


of  the  appellee,  John  W.  Eair,  lo  an  ei 
interest  In  add  propertv. 
Tbe  Bult  was  founaed  upon  section  1479 


purpose <tfdetermlalngnidiadverse  claim,  ea- 
tate,  or  interesL" 

Tbe  onnpUnt  seU  fnth  tbo  amse  ot  acUoa 
In  the  veiy  terms  ot  tbla  section,  alleging.  In 
effect,  tiiat  tbe  plaintiff  Is  owner,  subject  mtly 
lothepanunounttltleof  the  United  States,  and 
In  poBMsdon  of  the  lands  in  question;  that  itn. 
defendant  dalm*  an  advene  interest  or  estai» 
therein:  that  the  said  claim  la  without  ImuI  or 

S[(dtatue  foundation  and  void;  and  that  ft  la  a 
oud  on  jdalntUTs  tttk,  embarrassea  him  In  th» 
USB  and  disposition  of  uw  property,  and  depre- 
dates Its  value.  Tberefore,  be  prays  (1)  That 
the  deteodaot  may  be  requlied  to  set  forth  th« 
nature  of  bb  dalm,  and  Uiat  all  adverse  olaima 


the  {Jalntlff  la  vaUd  and  good.  (S)  "Hiat  th» 
defendant  beeojolped  against  stating  any  ad- 
verse  title  to  aald  land  or  snulaet. 


I 


Paslst's  Pabx  Silver  Hraraa  Oo.  t.  Ebbb. 


The  defendant  Id  his  answer  denin  the 
plalntilTa oimersbipaad pnsBessloa,  andwUnp 
k  psnmount  title  Id  himself  based  upon  b 
patent  to  htm  from  the  United  Staita  emteacing 
the  land  Id  qnestioD. 

The  facts  agreed  upon  br  the  partiea  and 
adopted  by  the  court  as  flnalnin  are  subetan- 
lial^  as  follow*:  Two  mlDtng  clalois  Id  the 
Bine  Ledge  mining  district  of  Utah,  known  as 
the  Central  mining  claim  and  the  Ladr  of  the 
Lake  miidng  claim,  togethor  wltli  alt  tna  estate 
and  lolerast  therein,  were  oonTered  to  the 
plsintUF  l^  the  original  iocaton  ana  their  Rian- 
tees.  Atthettmeof  theeommenoementiH  the 
suit  tbeie  was  no  actnal  possessloii  of  the 
premises  In  qoestloii,  bnt  theplaintlfl  had,  ac- 
cording to  the  mliiJng  laws  u  the  district  pos- 
— . .  __^^  ^  ibou6  two  mining  dauns. 


„  U  those  laws,  such 
also  possession  of  the  dispated  premtses,  provid- 
ed thef  an  rlgbtfnllya  part  of  the  Oential  and 
Ladr  of  the  llake  claims,  and 
of  the  defendant  under  his  pal 


)  property 
the  Clara 


is  patent  for 


of  the  plalntlir,  and  uiia  overlapped  portloD 
constirates  the  pretnlaea  la  controversy.  The 
plsintlff  and  its  grantors  had  done  the  work  re- 
quired l^lawonltaminlngclalms,  but  bad  not 
at  the  time  obtained  a  patent  for  either. 

The  Lady  of  the  Lake  mining  claim  was  lo- 
cated Jnlr  2S,  1670j  and  was  survsyed  for 
patent,  July  8, 1670. 

The  Central  mining  claim  was  located  Au- 
gust It,  1876,  waa  surveyed  for  application  for 
patent  August  2,  1860,  and  appUc&don  tor 
patent  was  made  by  the  plaintiff  or  its  grantors 
sDon  thereafter. 

The  Olara  mining  claim  was  located  July  38, 
1879,  was  surveyed  for  patent,  March  81, 1870. 


It  of  the  suit. 

It  It  also  agreed  that  "  durluj^  the  60  days' 
publication  of  the  notice  of  application  for  pa- 
tent for  the  Clan  mining  dutt  and  mlU  atle, 
the  owners  of  the  L«^  of /the  Lake  mining 
daim  filed  In  the  United  Stalea  Land  Office  an 
adverse  dafan  against  said'  arallcatloii  for  pti- 
tcDt.  ud  thereby  made  an  adverse  claim  to  the 
areas  In  conflict  between  the  Lady  of  the  Lake 
mining  claim  and  the  QUn  mining  claim  and 
Oan  mOl  site.  On  th«  asth  day  of  July,  1876, 
■greemeDta  In  wiltlnff  were  made  between  the 
owner*  of  the  Ijady  ol  the  Lake  mining  claim 
and  the  applicants  for  patent  for  the  Clara 
mining  claim  and  lAlll  dte,  as  follows:  An 
Bgreement  wherebv'  the  owners  of  the  Clan 
mlU  site  relinquisbM  their  application  for  pa- 
tent tot  BO  much'thereof  ss  conflicted  with 
the  Lady  of  the  liake  minine  claim,  and  the 
cwneis  of  the  LadFof  the  Lake  mining  claim 
uieed,  in  conddaratioD  thereof,  to  prosecute 
Ineir  appUcatlon  [for  patent  for  sud  claim 
vrlth  du^cnoe  anu  when  patent  was  obtalDQd 
to  convey  to  the^  owners  of  said  mill  site  or 
Ihelr  asdgnees  l&e  ana  In  conflict  between 
said  mOt  nte  andlaald  Lady  of  the  Lake  min- 
ing claim,  excepitb  *  '  '  ' 
■     the  owners  o-*^ 

g  claim  any  i 
ofsaid  conflict  i^ 

itocs. 


and  extract  any  minerals  therein.  And  tbtt 
owners  of  the  Clara  mtolng  claim  agreed 
'     protest  the  appttcstion  for  patent  for 


Lake  mining  claim,  as  part  of  tlie  a 
ment,  made  and  delivered  to  the  applicants  for 
patent  for  the  Clara  mining  claim,  and  als» 
filed  in  aald  United  States  Land  Office,  a  writ- 
ten withdrawal  relinquishlDK  their  said  protest 
and  advene  claim  against  tne  application  for 


OhiaandU ..      .  _         .        „  _      .  _, 

the  said  conflict  area  containing  fOTty  one- 
hundredths  of  an  acre,  more  or  lus," 

A  copy  of  the  mineral  laws  of  the  Bine  Ledn 
mining  district  was,  by  agreement,  filed  with 
the  simulation,  and  It  was  agreed  they  formed 
a  part  of  the  application  tor  patent  for  the 
Clan  mining  chum.  The  defendant  reserved 
the  right  to  object  to  the  admlsaildli^  of  any- 
facta  offered  with  a  view  to  attack  or  Impeaob 
the  validity  of  the  patent. 

The  case  was  submitted  to  the  court  on  the 
pleadings,  stlpulutlona.  and  exhibits  of  the 
partlee.  The  court  rendered  Judgment  la  favor 
of  the  defendant  as  the  owner  of  the  premises 
in  dispute,  and  entitled  to  the  possession  there- 
of, and  dismissed  the  [dalntUTs  action  on  the 
merits.  This  Judgment,  on  appeal  to  the  Bu- 
pteme  Court  of  Utah,  was  affirmed. 

We  think  it  dear  that  the  appellant  has  no 
title,  color  of  title,  or  right  of  any  kind  to  the 
area  in  conflict  between  the  Lady  of  the  Lake 
mining  claim  and  the  Clara  mining  claim. 
The  facts  show  that  whilst  tbe  application  for 
patent  for  the  Clan  mining  claim  was  pending,  raaoi 
and  during  the  sixty  days'  period  of  publica-  ^  ' 
lion  of  nonce,  the  owners  of  the  Lady  of  the 
Lake  claim  (grantoia  of  the  appellant)  filed 
their  protest  and  advene  claim  against  the 
same,  but  afterwards,  and  within  the  sixty 
days,  filed  In  the  local  land  office  a  relinquish- 
ment of  such  adverse  claim,  and  a  withdnwal 
of  tbe  protest  against  the  said  application  tor 
the  Clara  mining  clalia 

As  to  the  disputed  premises  within  the  Cen- 
tral  mining  claim,  the  defendant  relies  upon 
bis  patent,  which  is  admitted  to  include  the 
land  In  controversy,  and  waa  free  from  any 


The  appeliant  contends  that  the  patent  Is  void, 
because  It  was  Issued  In  violation  of  the  mining 
laws  at  the  Blue  Ledge  mining  district  In 
which  the  locadoc  was  made.  In  that  those 
mining  laws,  which  have  tbe  force  of  a  publlo 
■latntC  fixed  the  width  of  mining  locatlona 
wltUn  that  dtotrlct  at  aOO  feet  The  patent 
was  for  a  location  of  600  feet 

Tbe  first  issue  to  be  determined  li,  whether 
the  complaint  Is  sufficient  to  authorize  the  ad< 
mission  of  evidence  impeaching  tbe  validity  of 
a  patent,  or  to  sustain  a  Judgment  annulling  tt 
This  question  was  directly  presented  in  the 
case  of  Ay  v.  Sia  Mnieo  A  AriMma  Saitrcad 
<h.,  lecentiy  decided  by  tUi  ootnt,  ISO  U.  a 


SUFRUd  COUBT  or  THS  0KITXD  BtATBII 


of  that  Ten1t4»T,  almost  Ulerall;  the  lame  bi 
the  8Utai«s  of  Utali  under  which  this  acHoc 
arose,  and  the  pra/er  for  relief  was  predael] 
the  same  In  both  complalnU.  The  ooart  belcL 
In  that  COM,  that  the  rale  enforced  In  the  Olr 
cuit  and  District  Courts  of  the  United  Statea 
that  a  bill  in  equity  to  oulet  title  oi  removi 
clouds miist  show  a  legaland  equitable  title  li 
the  plaintiff,  and  set  forth  the  facta  and  dr 
cumstaaces  ou  which  he  relies  for  relief,  doei 
Dot  apply  to  an  action  In  the  tenitorlal  cour 
founded  upoo  territorial  slatatea,  which  uniti 
legal  and  equitable  remedies  Id  one  form  of  ac 
tioD.  The  complaint  In  the  present  cue,  li 
compliance  with  the  jequlremeDts  of  the  Prac 
tice  Act  of  Utah  Tenllory,  states  in  concisi 
language  the  two  ultimate  facts,  upon  whtcl 
the  di^D  for  relief  depends,  that  the  plaintU 
is  in  posseaalon  of  the  property,  and  that  tbi 
defendant  claims  an  Interest  or  an  eatate  therel 
adTciae  to  him.  These  are  sufflcieut  to  requlr 
the  nature  and  characlei  of  the  adverse  clalii 
on  the  part  of  the  defendant  to  be  set  up.  In 
quired  mto,  an<^  Judicially  determined,  andth 
question  of  title  fiDii:i7.Bettled. 

The  only  question,  therefore,  which  remain 
for  consideialioD  la,  whether  the  proofs  lu  th 
agreed  statement  of  facts,  which  sre  incorpc 
rated  In  the  fludings  of  fact,  show  that,  the  pt 
tent  should  have  embraced  a  width  of  onfv  30 
feeC  By  g  3319,  Rev.  Slat.,  mineral  l&nd 
are  open  to  purchase  under  regulations  pr< 
»cril)«i  hy  law,  and  acconling  to  the  local  cuil 
tom  and  rules  of  minerB  in  the  several  minini 
Jlstricta,  not  inconsistent  with  the  laws  of  thi 
United  Slates.  Counsel  for  appellant  cites  thi 
rules  adopted  in  the  Blue  Ledge  mining  dif 
trici.  May  IT,  1870,  to  sustain  his  poeitian 
One  of  these  rules,  g  i,  provides  that  "The  sui 
face  width  of  any  miniog  location  shall  not  ei 
oeed  100  feet  in  width  on  each  side  of  the  wall 
rocks  of  said  lode."  Had  that  regulation  re 
mained  in  existence  and  been  in  operation  a 
the  time  the  Clara  mining  claim  was  located 
its  e&ect  upon  the  legality  and  validity  of  tha 
location,  at  least  as  to  all  the  land  In  excess  e 
^00  feel,  could  not  be  doubCedi  but  we  fini 
that  the  miners  of  Blue  Ledge  mining  dlstrlc 
frequently  changed  their  nJea  in  aeveral  in 
portant  jMrttculars,  among  tbem  those  rehUnj 
to  the  width  of  ndning  locations.  We  flndin  th 
record  the  "  minutes  of  amlners'  meeUng,  heli 
on  May  4,  1872,  to  alter  and  emend  the  law 
of  the  Blue  Ledge  mining  district."  It  ft  ai 
Agreed  fact  that,  on  the  day  of  that  meeting 
it  was  known  to  those  miners  that  an  Act  o 
OoDgress,  relating  to  the  location  and  extent  o 
mining  claims  upon  mineral  lands  of  the  Unltei 
Stales,  had  passed,  or  was  abont  to  be  passed 
Among  the  Other  alterationi  adopted  «t  tha 
meeting,  and,  as  seems  to  be  agreed.  In  anth 
ipation  of  the  Act  of  Congieaa,  they  providei 
in  g  14  that  "The  nirface  width  ahtili  be  got 
erned  hy  laws  of  the  United  States  of  America, 
And  in  6  19  they  add  the  general  repeallnj 
clause.  The  Act  of  Conereaa,  which  wa 
passed  Hay  10,  1873,  provides  as  follows; 

"  A  mining  claim  located  after  the  10th  da; 
of  Haj,  1873,  whether  located  by  one  or  mor 
persons,  may  equal,  hut  shall  not  exceed,  160 
«08 
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ment  of  the  BpecUl  Term  In  f avot  of. 

for  damaeeB  Id  an  action  for  a  nuiuDCe. 

On  motion  to  diamlsa.     Sranftd. 

SuUment  by  Mr.  Ohitf  Juttiet  Fiill«n 
TUa  was  an  actloii  aa  tbe  case  brooKtit  bj 
Hopkloa  to  the  Supreme  Conrt  td  tbe  Dlttrict 
«f  ColumUa  anlDn  tbe  BalUmore  and  Poto- 
mac Railroad  Company  tor  Injnriea  allied  b7 
Iitm  to  bave  remlted  from  a  nulaance  main- 
tained b7  the  railroad  cmmtaj  on  tbe  public 
■treet  In  front  <rf  hli  door,  from  tbe  Stb  dar  of 
October,  1880,  b>  tbe  Stb  day  of  October.  1888, 
tbe  date  of  tbe  commencement  of  the  tult,  con- 
silting  In  aulferlDg  great  numbers  of  freight 
can  to  remain  on  aaid  street  for  an  nnreason- 
•ble  length  of  time;  in  shifting  cars  back  and 
forth  In  an  onreaeoiiable  manner,  with  engines 
making  dlsturUng  notsea  and  giving  out  toI- 
lunes  of  amoke.  dnden,  etc,  tbe  cars  being 
often  filthy  and  emitting  oSeoalte  orders,  etc. 
The  freight  station  of  the  company  was  dtu- 
ated  in  square  880,  at  tbe  original  terminus  of 
tbe  road  Detween  Ninth  and  Tenth  Streete  on 


Maryland  ATcnne  between  tbe  eame  lateral 

streets. 

[211]        On  the  trial  of  the  cause  tbe  plaintiff  gave 

evidence  tending  to  prove  the  truth  of  tbe  alls- 

I  gmtioDS  In  hl>  cwclaiatlOD,  and  the  defendant 

:  gan  evidence  In  Iti  own  defense,  and,  amons 

I  '  other  things,  to  establish  that  tbe  authorities  of 

the  District  (rf  Columbia  In  1874  Incloeed  the 

tracks  of  the  railroad  with  a  line  of  stone  curb- 


vurblng;  that  the  pcrint  between  moth  and 
Tenth  Streets  wu  resided  and  treated  a*  the 
lominlof  two  Bneaof  rdlroad,  one  coming 
from  Virginia  and  tbe  other  (tarn  HarrhuKT 
and  that  Uw  frelgbt  tnlns  baUtoally  stopped 
there  ai  at  the  end  of  the  route,  to  change  en- 


,  JO  change  OL 

^nea,  eto.;  and  It  was  dalmed  on  behalf  of  de- 
fends •  -  -  •  ■ 
tj\ff  Tirtoe  of  grant 
to  do  all  that  It  SA  do  In  tbe  loemlses,  the  val- 
IdilT  of  which  aathority.  It  Is  now  Iwdsted,  was 
denied  bf  tbe  conrt. 

AmonKOtberinstmctioDS  given  br  tbe  court, 
at  plalntoTs  request,  was  the  f (dlowtog! 

"8.  The  defendant  oompanv,  under  Its  diar- 
ler,  had  no  right  to  convert  Jtuyland  Avenue, 
between  (Kb  aod  10th  Streets,  Into  a  frelgbt 
vard  bf  uring  the  same  for  loading  or  onltnd- 
ing  it*  can,  or  to  Incomber  said  place  wltb  cars 


of  the  avenue  for  making  up  freight  tnina  or 
•bitUng  the  eame,  except  so  far  as  may  be  re*- 
•onably  necessary  tot  the  purpose  of  carefully 
carntnc  cars  out  of  said  station  over  the  differ 
«st  &acu  fi»r  the  purpose  of  making  up  freight 
trains;  and,  ff  the  Jury  shall  find  mtm  the  evi- 
dence that  the  defendant  company  did  use  said 
parte  of  Ibiyland  Avenue  between  the  times 
named  In  the  declaration  for  such  loading  or 
unloading  of  cars,  or  Incumbered  the  same  br 
leaving  the  cars  standing  there  an  imreasonable 
180U.B. 


time  when  not  In  use,  and  used  tbe  same  fot 
makin<;  up  and  shifting  lis  frdght  trains  (ex- 
cept lb  so  far  as  was  reasonably  necessary  In 
conoecUon  with  tbe  careful  carrying  of  such 
can  into  the  belght  station,  or  the  careful  car- 
rying of  such  can  out  of  the  station  over  tbe 
differeiit  ifacks  for  the  purpose  of  making  up 
frelgbt  trains),  and  sball  further  And  that  sucn 
acts  OD  the  part  of  the  defendant  Interfered 
with  tbe  comfortable  enjoyment  by  the  plaint- 
iff of  his  dnelling  houae.  No.  Ml  Ha^laod 
Avenue,  then  the  plaintiff  Is  entitied  to  re- 

And  by  Inatructioo  7  the  jury  were  told 
that— 

"The  plaintiff  is  not  entitled  to  recover  for 
any  annoyances,  discomforts,  or  Inconvenien- 
ces to  blmself  or  hia  family,  or  for  anv  inluty 
to  the  use  sad  enjovmeot  of  said  dwelling 
house,  which  resulted  from  such  use*  of  Mary- 
land Avenue  by  the  defendant  as  were  reason- 
ably inddent  to  the  careful  conduct  of  its 
through  ImsiiiesB,  and  to  the  maintenance  and 
careful  use  of  Its  freiriit  depot  or  station, 
abutting  on  the  south  ude  of  said  avenue  be- 
tween said  9th  and  lOtb  Streets  southnesu" 


"1.  The  defendant  is  entitled  to  make  such 
careful  use  of  the  tracks  between  Sth  sod  lOtb 
Streets  on  Maryland  Avenue  as  may  be  necee- 
Barv  for  the  lawful  use  and  enjoyment  of  ils 
freight  depot  or  alatiou  opposite  the  plainliff's 
premises  and  on  square  S89. 

"3.  The  plaintiff  Is  not  entitied  to  recover 
anything  In  this  cose  for  nolM,  smoke,  odors, 
or  any  other  Intxinveoiences  suliered  by  him  or 
hU  family  by  reason  of  the  lawful  use  by  the 
defendant  of  tbe  freight  station  or  the  tracka 
In  the  street  in  front  of  the  ploInUS'a  property; 
and  the  burden  (rf  proof  is  upon  the  plaintiff  to 
point  out  to  the  Jury  by  satisfactory  testimony 
'   of  the  defendant  which  were  unlawful 


upon  the  evidence,  cannot  recover  anything 
under  or  upon  tbe  third  and  fourth  counts  of 
his  declaration. 

"5.  If  the  Jury  shall  find  from  the  evidence 
that  the  Board  of  Public  Works  or  the  Commis- 
sloneri  of  the  District  of  Columbia  erected  or 
caused  to  be  erected  a  stone  curb  higher  than 
the  surface  of  the  adjacent  parts  of  Harvbuid 
Avenue  on  each  side  of  the  railroad  trst^  In 
front  of  the  plaintiff's  piemlses,  on  said  Haiy- 
land  Avenue  between  9th  and  10th  Streets,  and 
raised  the  grade  of  the  street  between  said  curb 
line,  then  the  defendant  b  not  liable  to  the 
pl^ntiff  for  any  Inconvenience  at  otstrucUon 
caused  by  such  curb  lines. 

"S.  The  Board  of  Public  Woiks  or  the  Com-  [•ibi 
mlaslonen  of  the  District  of  Columbia  were  '  ' 
authorized  \sj  law  to  erect  the  curb  lines  along 
the  outside  of  tbe  tracks  of  tbe  defendant  and 
to  raise  the  grade  l)etween  them,  and  the  said 
board  and  their  auccesson  bad  and  have  lawful 
antbori^ta  malnt^n  tbe  same, 

•'10.  The  plaintiff,  under  the  declaration  In 
id  upon  the  evidence,  a 


flifr-28g 


dCFBMMX  OoUItT  OF  TBI  UhTTMD  BtATBI. 


ATenue  wlthont  Bbowlng  ipedal  damage  to 
hlmwlf. 

"14.  Tha  defendant  poesenes  the  lawful 
right  In  the  condnct  of  Ita  budneia  to  place  Itt 
uilns  conUlnioE  can  loaded  with  cattle,  liogs, 
or  otbei  aniraau.  or  vegetables,  fruit,  ferm- 
tzen,  (a  oilier  odoriferous  freight,  od  the  tracks 
in  front  of  the  pl^ntUTs  premisea  tor  such  a 
teasonable  time  as  may  be  oecesaaiy  to  enable 
other  tnina  to  pate  and  also  to  enable  tbe  de- 
fendant to  take  care  out  of  and  to  put  can  Into 
■uch  trains,  and  before  anrdamagee  can  be  as- 
■eased  In  Ibtot  of  the  pluntlfl  because  of  the 


■how,  I^  satlsfaciory  proof,  that  such  can  on 
such  occasion  were  kept  standing  on  said  tracks 
for  an  unreasonable  length  of  time  and  that  the 
plaindft  was  thereby  specially  injured. 

"17.  The  defendant  whb  authorized  and  em- 
powered to  onload  railroad  iron 


face  of  tiie  stieeta  in  front  of  the  pialntifrs 
premises  for  the  purpoas  of  repairing  Its  tracks 
in  front  of  the  pulnQlTs  piemiset  on  Hatyland 


Avenue  between  9th  and  10th  Streets. 

"IS.  The  defendant  possessed  the  lawful 
right  to  use  the  several  tracks  on  Hatylaod 
Avenue  between  Otb  and  10th  Streets  for  caie- 


fot  any  injury  or  iDconvenience  unavoidably 
caused  by  such  passing  and  moving  of  trains 
the  defendant  Is  not  liable." 

Bnt  refused  to  give  at  defendant's  request, 
among  othen,  the  following: 

"10.  The  ploiotiiT  la  not  entitled  to  recover 

anytbinK  on  account  of  dust  or  nolHee  caused 

mV     ^^  ^^  loading  and  unloading  of  can  on  or 

^  ntthin  the  alxty-foot  space  between  the  lateral 

streets  tncloaed  by  tbe  Board  of  Public  Works 

of  the  District  of  Columbia. 

"11.  The  spaoe  of  six^  feet  Inclosed  bv  the 
two  lines  of  curb  I7  the  Board  of  Public  works 
within  which  are  the  tracks  of  the  railroad, 
and  between  the  streets  nmiiing  north  and 
south,  were  set  aside  by  the  proper  authorities 
of  the  District  of  Ckilmnbla  for  railroad  par- 
poses,  and  the  ptaintlfF  caimot  recover  under 
the  pleadiuKS  in  this  case  for  any  discomfort , 
to  hfm  or  hu  family,  or  other  injury  caused  t^ 
the  loading  on  unloading  of  can  at  that  place. 
"14  The  defendant  has  the  legal  right  to  the 
unlimited  use  of  the  tracks  in  the  vicinity  of 
Its  ftei^t  depot,  in  front  of  the  plaintlira 
premises,  for  tne  purposes  of  Its  frel^t  depot 
n  Ninth  and  Tenth  Streeto,  opposite  the 


"Congress  allowed  the  company  to  run  Its 
road  into  the  District,  along  certain  streets  and 
avenues,  to  a  certain  point— that  Is,  to  Mh 
Street, wherethepresentstotionislocated.  We 
have  supposed  Oiat  that  implied  a  right  to  coo- 
■truot  a  station  building  and  to  construct  tracks 
In  tbe  street;  but  if  the  DUilimi  of  the  I 


B  beyond  the  capacity  of  that  freiriit 
yard  to  accommodate  it,  we  have  thongbt  that 
that  was  DO  teaaon  which  would  Justify  tiie  com- 
pany in  occUOTlng  the  public  streets  for  the 
purposes  of  a  InigU  yard,  and  that  they  had  DO 
•10 


v  away  Ibdr  can  and 
ets,  nor  had  they  tbe 
right  to  occupy  the  Htreets  in  making  up  trains 
to  dlspatdi  north  and  south;  but  we  Uionght 
that  their  duty  was  to  acquire  more  property 
and  to  enlarge  their  frelsbt  yard  for  these  par- 
poses.  If,  in  point  of  tact,  without  authority 
of  law  th^  did  occupy  the  streets  for  these  pur- 
posee  It  was  an  lUegsJ  thing;  but  if  nobody  wsa 
nurt  by  it,  it  would  sim^v  be  a  public  nnbauoe 
which  would  be  the  subject  of  an  indictment 
and  would  not  give  any  private  person  a  right 
of  action  against  the  company;  bnt  If,  In  a«U- 
Uon  to  being  a  public  anlssnce.  It  became  a 


grieva 
fntha 


that  neighborhood,  by  reason  of  the  obstruc- 
tion of  tbe  streeL  tlw  noise  ainl  the  disagreea- 
ble odon,  then  It  was  a  private  wrong,  also, 
which  these  parties  are  entitled  to  have  redms- 
ed.  .  .  .  I  should  further  caution  you  against 
supposing  that  tbe  plalntifl  Ii  entitled  to  r» 
cover  for  all  the  inconvenience  he  may  suffer 
In  conaeqneDce  of  the  railroad  bdng  located 
there  at  all.  Tite  railroad  company  haa  tlw 
right  to  lay  Ita  tncks  there  bv  snthorlty  of  law; 
and  ere^uing  which  is  the  Inevitable  result  of 
the  Iqsf  use  of  tite  road  are  things  which  the 
law  does  not  consider  grievances,  and  does  not 
•        For  < 


r  example,  the  traina 

■     street,  to  stop 

o  In  efu^direo- 


there  at  the  station,  and  to  gi 


and  the  dust  along  tbe  street  Is  a  dtsagreeable 
thingto  the  whole  neighborhood;  but,  Inasmnch 
as  tbe  law  authorius  that.  It  is  not  tbe  subject 
of  a  ivlvate  action.  It  la  only  the  fllEsal  use 
of  the  street  which  will  give  a  person  a  right  of 
action  against  the  company,  and  this  I  have  al- 
ready explained.  The  Inevitable  consequences 
of  tbe  road  bdng  located  there  and  of  tnlna 
traveling  in  a  legnl  way  over  the  road  are  what 
the  law  calls  "damnvia  abigut  infuria" — that 
Is,  an  Inlnry  without  any  wrong  or  damage. 
Tou  wfll  confine  your  conaldetsuon  entirely  to 
the  temporary  Inconvenience  occasioned  t^  Iha 
unlawful  occupation  of  the  street  for  the  por- 
posea  that  have  been  mentioned." 


his „ 

and  twen^-eight  dollars,  and  Judnneot  v 

entered  on  the  verdict,  which  was  suDseqaesUly 
afflrmed  In  general  term. 

To  reverse  this  Judgment  the  writ  of  sror 
was  sued  out  which  defendant  In  error  now 

moves  to  Hfatnt—, 

Tbe  following  are  the  statutory  [oovlsions  re- 
lating to  the  Baltimore  and  Potomac  Rallnad 
which  are  deemed  material. 

The  first  section  of  the  Act  of  Congress  of 
February  S,  1867  (14  Btat  at  L.  887),  U  as  fol- 
lows; 

"Wl 
Congress  U 

roadCompany,  lucorpoialed  by  an  Act  of  tlte 
General  Assembly  of  Maiyland,  entitled  'An 


Act  to  Incorporate  the  BalUmL 

Railroad  Company,'  passed  the  dzth  d«7  erf 
May,  el^leen  huDOied  and  fifR-tbree,  are  de- 
sirons,  under  tlie  powen  which  uey  claim  to  b* 
vested  In  them  by  the  provisions  a  tbe  bator* 
redted  Act  to  conitnict  a  lateral  branch  boat 

in  V.  s. 


Baltdiobk  a  PoToiuc  IL  Co.  v.  IluPKi.sa. 


tbe  nld  BalUmon  ud  Potomac  RaDnnd  to  Uie 
Diitrict  of  Oolnmbte: 

"TheT«fon,  Be  It  enactod  br  Ibe  Senate  and 
Houae  ot  Reptewotatlvea  of  the  United  Blatet 
«t  America  In  CongreM  attembled,  Tliat  tbe 
Baltbnon  and  Potomac  Railroad  OomponT,  In- 
corporated "bv  tbe  nld  Act  of  tbe  Qenenu  Aa- 
•emUy  of  Manrland,  aball  be,  and  tb^  are 
berebr,  authtnued-  to  eztoid  into  and  wUbin 
tbe  I^tiiot  of  OcdomUa,  a  lateral  laiboad, 
audi  aa  tb»  mlA  oompai^  aball  ooutnict  or 
canae  to  be  oonitnictea.  In  a  dinctlon  towaida 
tbeiaid  Dlitilct,tB  ooniiectloa  wltli  the  nU- 
nad  wbkA  Ouy  an  about  to  locale  and  con- 
Amct  from  th«  C%or  Baltimwe  to  tbe  Poto- 
DUO  Bircr,  In  pnnaanoe  of  tbelr  Mid  Act  of 
Incoipcmttoii;  and  tbe  nld  BaHtmne  and  Po~ 
tomao  Railroad  Company  an  beret^  autborised 
to  unrein  tbe  aama  powen,  rigibta,  and  t'^-' 
lefna,  and  abaD  be  mbiaci  to  tbe  lame  m 
thma  In  tbe  extenahm  and  oonatmctlon  of  Ibe 
nid  lateral  raOroad  Into  and  wUUn  the  aali] 
Dlttrict  at  Out  mar  exetdM  or  areaabject  to, 
under  and  t^  uilent  ot  tbelr  aaid  diarter  or  Act 
of  boorporaHtm,  In  tbe  exteiulon  and  con- 
■tmcUon  of  an;  raOioad  wltbln  tbe  State  of 
Haijland;  and  aball  be  entitled  to  tbe  same 
rl^ts,  compenntloo,  beocdta,  and  Immmltlca, 
In  tbe  nae  M  tbe  •aldroad,  and  In  regaid  tbm- 

lo,  aa  are  provided  In  tbefraald  charter,  ei 

tbe  rigtat  to  oonatmct  anj  lalenl  nad  or  r 

witUn  Ibe  lald  DMrict,  from  tbe  lald  lateral 
bmndi  or  road  berebf  aotborlced;  It  being  ex- 
Eveaalf  ondentood  diat  the  eald  BoIUmore  and 
Potomac  RaOnad  Company  aball  bare  power 
onlj  lo  Goaitract  from  tbe  said  Baltimore  and 
Potomac  BaOroad  one  lateral  rood  wttbln  the 
odd  District  to  aome  poiat  or  tetminiu  witbln 
tbe  City  and  Connly  of  Wasblngton,  to  be  de- 
termined In  tbe  manner  herdnafter  mentioned." 

By  section  8  It  was  proTldcd  tbat  tbe  com- 
pany "In  passing  into  the  District  aforesaid, 
_,  and  constnicting  the  said  road  within  tbe  same, 
W*^i  eball  enter  tbe  Ci^  of  Wasblngtoa  ai  such 
place,  and  shall  pass  along  such  public  street, 
or  alley,  to  such  point  or  terminus  within  the 
•old  dty  as  mav  be  allowed  by  Oonffress,  upon 
preeeotatlon  of  surr^  and  mabol  proposed 
location  of  said  road:  Provided.  That  tbe  level 
of  laid  road  withlii  tbe  said  d^  shall  oooforai 
to  the  present  gradnatloo  of  tbe  streets,  unless 
Ccmgress  shall  authorize  a  different  level." 

Toe  twelfth  section  or  the  Act  of  the  Legis- 
lative Assembly  of  Hairknd,  referred  to  in  the 
above  mendooed  Act  of  Congreas  (Laws,  Uaij- 
laud,  1S6S,  p  2H),  reads  thus:     £, 

"Bbc.  12.  And  be  It  enacted,  That  the 
preeideot  and  directors  of  tbe  said  company 
shall  be,  and  they  are  hereby.  Invested  with  all 
tbe  righta  and  powen  necessary  to  the  coif 
atructton,  working,  un,  and  repalrof  a  raQioad 
from  some  saltable  point  In  or  near  tbe  City 
of  Baltimore,  and  thmce  withiu  one  mile 
of  the  Town  of  Upper  Marlboro,  in  Prince 
Oeorge's  County,  and  as  near  to  said  town, 
withm  tbe  limits  of  said  distanoe.  as  may  be 
practicable,  and  by  or  neat  tbe  Town  of  Port 
Tobacco  Id  Cbarlea  Coimty,  to  a  point  od  tbe 
Potomac  Rlva,  to  be  selected  by  the  president 


length,  as  the  said  president  and  directors  may 
determined  Tbe  said  road  when  completed  not 
to  be  mote  tfaan  alzty-aix  feet  wide,  except  at 
or  near  its  depots  or  stations,  where  the  wldlb 


•aiy;  and  tbe  said  president  and  directora 
may  cauae  to  bs  made,  or  mav  contract  wltb 
otheiH  for  making,  said  laflroad  ot  any  part  ot 


of  1^  and  tbey  ta  their  agents,  or  those  with 


whom  they  mm  contract  or  their  agents,  may 
enter  upon  ana  un  and  excavate  any  lands 
wbicb  may  be  wanted  for  thedteof  add  road 


or  tbe  oectlon  of  waiebousea  or  other  worka 
neoeesary  tiathe  said  road  or  for  Ita  eonatro^ 
don  and  repair;  and  ttiat  they  may  btiild  bridges 
fliioalM  UDd  weights,  lay  nils,  may  lake  and 
uM  earth,  gravel,  stone,  Umbei,  or  oHier  ma- 
teriato  wbtcn  nu^  be  needed  tot  the  construe 
UoD  and  repair  ot  tbe  nld  road  or  sot  of  Its 


completioa  a 
I,  and  tbey  n 


make,  ot  tann  to  be  made,  lateral  railways  m 

SdlrecUoti  wbaterer  frraa  tbe  said  railroad, 
f (V  tbe  coiistractlon,tep^  and  malntenanoo 
tbereot  shall  havo  all  tbe  rights  and  powers 
hereby  giveii  in  order  to  tbe  coustructiMi  and 
repair  tn  said  principal  nilroad,  and  may  also 
own  and  emplor  steamboats  or  other  vessels  to 
connect  tbe  saU  raQroad  or  taflroads  with  other 

CIs  by  water  communlcatloD:  Pnmdtd, 
ling  herein  contained  shallbeconsbued  to 
authorize  the  said  company  to  take  solvate 
proper^  for  their  use  wlthont  compensation 
agreed  upon  by  tbe  company  and  tbe  owners, 
thereof,  or  awarded  tfj  a  Jury,  as  herelDafler 
provided,  being  first  paid  or  tendered  lo  the 
party  entitled  to  receive  such  compensation." 

By  Act  ot  Congress  of  March  IS,  ISflO  (IS 
Btat  at  L.  1,  2),  it  was  declared  tbat  the  Bal- 
timore and  Polomac  Railroad  Company  "  may 
enter  tbe  City  of  Wa«bingtoD  with  their  said 
railroad  and  construct  tbe  same  within  the 
limits  of  said  dty  on  and  by  wblchevcr  one  of 
the  two  routes  herein  designated  the  Mid  com- 
pany may  elect  and  determhie  upon;"  aod  by 
the  Act  ot  March  20, 1870  (IS  Stat  at  L.  7S, 
g  2,  a  modification  of  tbe  second  of  these  two 
routes  was  autborlied.  The  terminal  point  In 
each  was  described  as  a  point  at  the  intersec- 
tioD  of  South  C  and  West  Ninth  Streets. 

The  company  made  cliolce  of  the  second  of 
the  projected  routes,  commencing  on  tbe  west- 
ern shore  ot  tbe  Eastern  Branch,  between 
South  L  and  South  H  Streets,  and  thence  pass- 
ing through  K  Stteet  and  VirglDia  Avenue  to 
tbe  terminal  point  on  Ninth  Street. 

By  Act  ot  June  21, 1870  (14  Stat,  at  L.  161^ 
Coi^reaa  enacted  "tbat  tbe  Baltimore  and 
Potomac  Railroad  Company  be,  and  they  are 
hereby,  authorized  and  empowered  to  aHend 
Oitir  latend  brajuih,  autborlzed  t^  Ibe  Act  to 
which  this  Is  a  supplement,  and  by  former  sup- 
plements to  said  Acts,  iy  UsiMiyi)^  JbryAind 
Avm.v«,  eonforvUne  lo  tugradg,  to  the  viaduct 
over  the  Potomac  Kver  at  the  C%  of  TTash-  t^lBl 
Ington  kitown  as  the  Lou  Bridge,  and  to  ex- 
. ,_  J  .t  ..^  ^_ ... salo  bridge^  and  connect 

»11 


tend  ifielr  tncks  o^ 


no-sM 


SuPBRU  Court  or  tsb  TJkitrd  Statbo. 


irlth  OBJ  nflroods,  conatnicted  or  tbat  may 
hereafter  be  counmcted.  In  the  Stale  of  Vir- 
gioift,"  [he  Act  anthoiizhig  the  railroad  com- 
panj,  to  effect  these  purposes,  to  takepoBeesdon 
ol  and  use  the  bridge  free  of  cost  and  niaictaln 
the  same,  etc  B;  virtue  of  the  authority 
granted  by  this  Act  the  railroad  extended  Its 
"lateral  branch"  to  the  Potomac  River  from 
Ninth  Siioet  south,  bv  way  of  Harrland  Ave- 
eoue;  and  It  was  further  authorized  tiy  Act  of 
March  8. 1671  (16  Btat.  M  L.  68S],  In  makioR 
this  eiienaloa,  to  chanse  the  grade  of  MarylaDa 
Avenue  from  Twelfth  Street  to  the  Iiong 
Bridge  Id  the  manner  spedfled  hi  that  Act,  un- 
der the  superviflioa  of  the  mnnldpal  anthoiitiea 
of  Washington.  C* 

The  Act  of  Oongresi  of  May  SI,  1B73  <I7 
8i  at  nt  L.  140),  relating  to  the  establlahment  of 
the  passenger  depot  of  the  company  at  Sixth 
and  B  Streets,  makes  mention  of  no  streets  or 
aveiiuee  except  B  Street  and  Sixth  Street  wid 
Virginia  Avenue. 

Mturt.  SsMtMl  Kkddox  and  S.  S.  Hea- 
kle,  for  defoidant  hi  error,  in  support  of  mo. 
tlon: 

The  plaintiff  below  claimed  $5,000,  but  the 
amount  in  coatroveray,  as  to  the  defendant,  la 
fixed  by  Uie  judgment 

Walker  v.  fc  5.  7 1 D .  3.  *  Wall.  IM  (18:818), 

No  federal  question  Is  made  In  the  record. 

This  court  will  not  go  outdde  of  It,  to  tbe 
opinion  or  elsewhere,  to  ascert^n  whether 
one  was  in  fact  decided. 

Moon  V.  Miu.  88  U.  S.  SI  WalL  088  (83: 654) 
BtOor  V.  AsIOey.  73  D.  B.  6  WalL  142  a8:78S): 
Waiker  v.  ViWuxuo.  78  U.  B.  6  Wall  128  (18: 
854);  MiUingar  v.  HartupM,  78  U.  6.  6  Wall. 
261  (18:  820)1  Mereed  Mtni-ag  Oo.  v.  Bmgt,  70 
D.  B.  M  WslL  804  (18:  246);  Murdoek  v.  Mem- 
pliit.  87  U.  B.  80  Woa  628  (22: 441), 

Mr.  Enoch  Tottan,  for  phdntlff  In  error, 
b  opposition: 

Statutory  authority  to  build  and  conduct  a 
railroad  includes  the  autbori^  to  build  turn- 
outs or  aide  tracks,  tumtablee,  switches,  depots, 
etc,  those  permanent  and  Irremonble  appen- 
dages which  consHtate  parts  of  the  complete 
structure. 

Lake Baparior  A M.  a.Oo.  f.V.  B.mV.B. 
468-4  <S3:971)  Bade  Omk  T»p.  v.  atrong, 
t6U.  8.276(84:815). 


■eema  to  be  dedsive  of  the  questiim  of  joris- 
dlction  presented  here. 

See  also  Entbry  t.  P^mtr,  107  U.  S.  9  (97: 
848)1  i^  T.  Gallup,  «9  U.  B.  2  WalL  97  (17: 
860);  Ttrdm  t.  Ooieman,  66  U.  a  1  Black,  473 
(17:161);  OhStoQoL.  Int.  Oo.  v.  JKwflw.  118  U. 
8.  574  (28:10S4);  BaU.  A  0.  B.  Oe.  v.  Md.  88 
U.  8.  31  WalL  466  (33:678);  MeOuirt  r.  Mam. 
70  U.  S.  8  Wall.  883, 887  (18:164, 160);  Satt  v. 
Jordan.  82  U.  8.  16  WalL  808  (91:72). 

Mr.  O^Juttioe  Fnllar  delivered  tbe  opin- 
ion of  the  court: 

Appellate  juriadictlon  wu  conferred  on  this 
courtly  the  85tb  sectitai  of  the  Judldaiy  Act 
of  1780,  over  final  Judgments  and  decrees  in 


be  had,  in  three  classes  of  cases:  fXrtt,  where 
is  drawn  Id  question  the  validi^  of  a  liea^,  or 
S12 


Ihority  exercised  under,  any  State,  on  ttw 
ground  of  their  being  repugnant  to  the  Consti- 
tution, treaties,  or  laws  of  the  TTniled  Stalee, 
and  the  decision  Is  In  favor  of  such  their  va- 
lidity; Ut'nfiy,  where  Is  drawn  In  question  tha 
constructton  of  any  clause  of  the  Constitution, 
or  of  a  treaty,  or  statute  of,  or  commiaaioik 
held  under,  the  United  States,  and  thededaioD 
la  against  the  title,  right,  privilege,  or  exemp- 
tion specially  set  op  or  dalmed  by  eittier  party, 
under  such  clause  of  the  said  ConiiUtutioa, 
treaty,  statute  or  commisdoa    1  Stat  at  L. 

Bythesecond  sectioned  the  Act  of  Pebraair 
S,  18ST  (14  Stat  at  L.  886, 886),  this  ralgioal  26at' 
section  was  re-enacted  with  certain  changes, 
and  among  others  the  words  "or  where  is 
drawn  in  quwHon  the  construction  <a  any 
olanse  of  die  Constitation,  or  of  a  treaty,  or 
statute  of ,  in  oommtssion  held  under,  the  [Tnited 
Stalee,  and  the  deddon  is  agalnrt  the  title, 
right,  privil^e,  or  exemption  specially  set  up- 

S  claimed  by  dther  por^,  onder  sDcb  clause 
tbe  said  Oonstitnllon,  Ina^,  statnte  or  com- 
mission," were  made  to  read  "  or  wliere  any 
tiUe,  right,  piivHEige,  or  immonity  Is  daoned 
under  tbe  OonsUtoSon,  or  any  treaty  or  statnte 
of,  or  oommiidoa  hdd,  or  anthorl^  exercised 
under  the  United  States,  and  the  dedtion  ia- 


sach  CoostitntloD,  trea^,  statute,  commiialcHi, 
or  aatharity,"  and  this  was  carded  into  section- 
TOO  of  the  Berised  Statutea. 

Tbe  Act  of  Congresi  entlUed  "  An  Ad  R^ 
ulatlng  Appeals  Aom  the  Supreme  Oonrt  oT 
the  Instrict  of  Columbia  and  the  Supreme- 
Courts  of  tbe  Several  Territories,"  approved 
March  8,  1886  (28  Btat  at  L.  443),  provides: 

"That  no  appeal  or  writ  of  error  shall  here- 
after be  allowed  from  any  judgment  or  decree 
in  any  suit  at  law  or  equity  m  the  Supreme 
Court  of  the  District  of  Columbia,  or  in  thr 
Supreme  (Tourt  of  any  of  the  Territories  of  tbe 
United  States,  unless  the  mattar  in  dispute,  ex- 
dusve  of  ccets,  Aall  exceed  the  sum  of  five^ 
tiiousand  dollars. 

"Bko.  2.  That  the  preceding  section  shall  not 
apply  to  any  case  wherein  is  involved  the  va- 
lidity of  any  pirteat  or  copvright,  or  In  which 
la  drawn  in  question  the  vafidity  of  a  treaty  or 
statute  of  or  an  authority  exercised  under  tbe^ 
United  Stales;  but  in  all  aoch  cases  an  appeal 
or  writ  ot  error  nuty  be  brought  without  re- 
gard to  ttie  sum  or  value  In  dispute." 

When  the  validity  of  a  statute  of,  or  antbor> 
i^  exercised  under,  the  United  States  la  diawft  . 
In  question  In  a  state  court,  the  dedsioo  of  Ihs- 
latter  must  be  ag^ust  its  validity  In  order  t» 
' — "'"  a  review  of  such  dedsioD;  bat  under 
it  is  ButBdeDt  If  the  validly  Is  disw» 
luestion   irrespective   of    the    oondusioo 

aed.    So  that  the  inquby  Is  conflned  lo 

whether  the  validity  of  such  a  sUtute  or  an- 
thoiltT  is  actually  controverted. 

In  i)utM««Mtr  V.  Bteignau,  88  U.  B.  21  Wafl. 
180, 184  [83:688.  600),  Jfr.  Jvttic§  Btadley, 
delivering  the   opinioo   <d   the  oonit,   m^ 

180  n.a* 


justify  a  I 
tbIsActit 

teamed 


>,  Google 


BALTDtOKK  A  POTOIUC  R.  Oo.  T,  HOFXIHL 


no-im- 


"Where  ■  Mate  coirt  ntaaea  to  glre  effect  to 
the  judgment  of  a  court  of  the  United  Sialei 
reooerea  upon  the  polol  In  dispute,  and  with 
JnrbdictioD  of  the  case  andthe  parties,  a  ques- 
tloQ  is  undoubtedly  raised  whtch,  under  the 


ciiion  le  against  the  dOe  or  rjjtht  bo  set  np.  It 
would  thua  be  a  case  arletog  under  the  laws  of 
tsai  lite  United  Btatea  Mtablisbing  the  drcml  court 
^  aadwttiig  it  with  Jurisdiction."  This  is  so 
because  a  claim  of  right  or  title  under  an  au- 
thority exercised  under  the  United  Btatea  was 
Buffldest  10  give  Jurisdiction  ouder  that  Act; 
whereaa,  the  Act  of  1S8S  does  not  so  provide, 


authority  and  a  denial  of  a  title,  right,  privl- 
leee,  or  immunltj  cUimed  under  It. 

That  part  of  oricinal  section  3S,  and  of  the 
Act  of  1867,  as  to  deciaiona  in  favor  of  the  tk- 
ildi^  of  a  statute  of,  or  of  an  antboritj  ezer- 
(dsed  under,  an;  State,  when  drawn  in  quea- 
tion  00  the  ground  of  their  being  repugnant  to 
the  Ooostltutloo,  tieatlea,  or  laws  of  the  United 
Btatea,  has  been  frequently  passed  upon,  and 
the  disUnction  between  the  construction  of  a 
statute,  or  tbe  extent  of  an  authority,  and  the 
TalldltT^of  a  statute,  or  of  an  authorlQr  j>olnted 
oak  Thus  in  Oommtreiai  Bank  r,  Buekinff- 
ham,  M  U.  6.  S  How.  817  [12: 109],  where  a 
general  law  had  declared  aU  banks  liable  to 
pay  six  per  cent  interest  on  their  notes,  when 
they  bad  refused  payment  on  demand,  and  a 
subsequent  Act.  incorpoiatiDg  the  bank  in 
queetioD,  provided  for  the  payment  of  twelre 
per  oen^  and  tbe  qoestlon  was  whether  the 
bank  was  liable  to  pay  eistalaen,  this  court 
held  that  tbe  questloD  subrnttted  to  and  decided 
by  the  state  court  was  one  of  construction  and 
not  of  Talidi^.  There  bodi  tbe  prior  and  ntt- 
aequent  statutes  wen  admitted  to  be  ralld  under 
any  constractloo  of  tbem,  "And  therefore  no 
conatmctlon  placed  hy  the  state  court  on  etlher 
of  them  could  draw  In  question  iti  Ta"'"*~ 
as  being  repugnant  to  tbe  Constitution 
United  Statee,  'or  any  Act  of  Congrefls." 
Bri^  Propri^ort  t.  aHiokm  Cb.  68  U.  S.  1 
■Waff  IIB,  144  [17:671,  6761. 

In  Lau^  7.  ^a^k»r,  B6  U.  S.  14  How.  Itil 
'14: 8Uj,  where,  in  1810,  tbe  Legislature  of 
Jhlo  had  passed  an  "Act  to  prohltdt  tbe  lasu' 
ing  and  drculation  of  onauthortied  bank 
paper,"  and.  In  1880,  an  Act  amendatory  tfaeie- 
of,  and  the  qusUon  aroee  viiether  or  not  a 
canal  company,  inoorporated  In  1887,  was  tub- 
'—■'-"-"  Acts, it —'-'■■  •'- 


a 


jecttotbeae^ 


ItwaabeldtbattheS 


gave  a  oonstructfon  to  an  Act  of  Ohio,  wblt 
neither  of  itself  nor  1^  Its  application  involyed 
tAJ     In  any  way  a  repugnuicy  to  the  Constitatioa 
of  the  UnUed  Slates,  by  impairing  the  obliga- 
tion of  a  oontracL" 

Wbeiwrer  the  power  to  enact  a  statute 
!■  by  its  terms,  or  Is  made  to  read  by  construo 
tfam.ls  falrlj  open  to  denial  and  denied,  the 
TaUdlty  of  such  rtatnte  is  drawn  In  question, 
but  not  otherwisa. 

In  Umingar  t.  Bortv^at,  18  U.  S.  «  WalL 
8S8.  MS  [18:88»,  880],  It  was  held  Uiat  the 
ISO  U.S. 


word  "auLbority"  stands  tipon  the  same  footing 
with  "treaty"  or  "statute;''  and  said  the  court, 
through  OM^  Juttiee  Ohase: 

"Bomething  more  than  a  bare  assertion  oT 
such  an  authority  seems  essential  to  the  Juris- 
diction of  this  court  Tbe  authority  intended 
by  tbe  Act  is  one  haring  a  real  edsteuce,  de 
rived  from  competent  govemmenlal  power. 
It  a  different  oonstracUon  had  been  Intended, 
ConsTeBB  would  doubtless  have  used  fitting 
words.  The  Act  would  have  given  jitrisdlo- 
tion  In  cases  of  dedsions  sgalDst  claims  of  au- 
thority under  the  United  Stales."  "In  many 
cases  the  question  of  tbe  existence  of  an  au- 
thority is  so  closely  connected  with  tbe  ques- 
tion of  its  Tftlidity  that  the  court  will  not  un- 
dertake to  separate  them,  and  in  such  cases  the- 
questloD  of  Jurisdiction  will  not  be  conridered 
apart  from  the  question  upon  the  merits,  or  ex- 
cept upon  bearing  in  regularorder.  But  where, 
OS  in  this  case,  the  single  question  is  not  of  th» 
validity  but  of  the  enst^nce  of  an  authority, 
and  we  are  fully  satisiled  that  there  was.  and 
could  have  been,  no  decision  In  tbe  state  court 
against  any  authority  under  tbe  United  Stalea 
existing  in  fact,  and  that  we  have,  therefi^e, 
no  Junsdicdon  of  the  case  brought  here  by  writ 
of  error,  we  can  perceive  no  reason  for  retain- 
ing it  upon  the  docket" 


est  court  of  law  and  eqiiity  in  the  State  of 
Michigan  was  tliat  the  revenue  stamps  attached 
to  a  dfied  offered  In  evidence  and  objected  vo 
as  not  having  alampa  proportioned  to  the  value 
of  the  land  conveyed,  were  snfflclent,  was  held 
not  a  subject  for  review  bv  this  court  under  tbe 
SSth  aecuon  of  tbe  Jndicl^  Act;  and  in 
JfwYttf  Hin,  (h.  V.  Beggt.  70  tF.  8. 8  Wall.  804, 
810  [18:340,  847]  whldi  was  an  action  of  eject- 
ment brought  for  the  ponecnslon  of  certain  min- 
eral lands  In  California,  wbere  tbe  defendant 
contended  that  be  was  in  poeseMlon  by  virtue 
of  an  authori^  inferred  from  the  general  pol- 
icy of  the  United  States  In  relation  to  mine*  of 
gold  and  silver,  C^rf  Ju$tiee  Ohats,  speaking 
for  tbe  court,  In  dismissing  the  writ  of  error, 
said: 

"The  decision  was,  that  no  sudi  license  ex- 
isted; and  this  was  a  flrtding  by  tbe  court  of  a 
qnestioa  of  fact  upon  tbe  lubmlnion  of  the 
whole  case  by  the  partlee,  rather  than  a  judg- 
ment upon  a  quaation  of  law.  It  is  the  same 
ease,  !=  "isdjije,  as  would  be  made  by  an  al- 
legation in  defense  to  an  action  of  ejectment,  of 
a^MUent  from  the  United  Statee  with  an  aver- 
ment of  its  lo«  or  destruction,  anda  Bndlngl^ 
tbe  Jury  that  no  such  patent  existed,  and  a  con- 
iequent  Judgment  for  the  defendant  (plaintiff). 
Such  a  Judgment  would  deny,  not  tbe  validity, 
but  theexistenaeof  thepatent  And  tfatscoiut 
would  have  no  jurisdiction  to  review  it" 

In  GVUv.  OltMT,  03  U.  S.  11  How.  028  [18: 
7S0],  under  a  treaty  between  the  United  States 
and  Mexico  a  sum  of  money  was  awarded  to  bo 

Kid  to  the  members  of  tbe  Baltimore  Mexican 
mpany,  and  the  proceeds  of  one  of  thesharea 
of  tUs  company  were  claimed  by  two  parties, 
and  the  judgment  of  the  Court  of  Appeals  ol 
Maiylano  as  to  which  of  the  dalmanta  was  en- 
titled to  tbe  moocgr  was  held  not  reviewable  t? 
Sit 


>,  Google 


fisraam  Oodbt  of  thk  Uktimd  Br^Tift, 


tbia  coiirt.  Wa^m  r.  OUter,  08  U.  B.  18 
Bow.  lU  [18:  SIS]. 

Tbe  case  at  bar  doea  not  iovolve  the  exerdw 
«f  uk  Mithorlt^  undBT  the  Uolud  States.  In  the 
«eDaeof  aa  authority  to  act  lor  the  GoTern- 
CDflut:  but  It  le  claimed  that  the  railroad  otna- 
paa7  acted  undercertalnslatuleeof  tbe  United 
ntatet  authoriziDg  aucb  acUoo,  and  Ibat  Uie  va- 
Udl^  of  tbeae  atatatea,  or  of  authority  nader 
tbeni,  was  denied, 

But  tbe  SapnuM  Court  of  tbe  District  of 
Columbia  did  not  deny  the  right  of  tbe  defand* 
ant  company  to  use  its  tracks  In  WasltiogtOD 
on  Maryland  Arenue  between  Ninth  and 
Tenth  Btreeu,  In  a  lawful  manner,  for  (he  pur- 


plalnUS  waa  not  enotled  to  recoTor  for  any  an- 
noyanoea,  dlaoomforts,  or  inconvenlintce*, 
which  resulted  from  sucb  nses  of  Haiyland 
AveDue  by  tbe  railroad  company  "as  were  rea- 
sonably incident  to  the  careful  conduct  of  its 
through  businass,  sad  to  the  maintenance  and 


^N 


Tbe  Jury  were  told  that  all  stoppsge  of  trains 

— d  shifting  of  can  nf ' -— ' 

' '  »  freight  depo 

purpose  01  making 

were  lawful.    Tbe  right  of  the  railroad 


hlfting  of  can  necessary  for  carrying  cars 
vui  of  Its  freight  depot  over  tbe  diSeient  backs 
for  the  purpose  oi  maUni  


many  trat^  "  as  Its  president  and  board 
recton  might  deem  necessary"  was  not  qnes- 
tloaed.  But  tbe  court  also  held  that  Uie  com- 
pany was  not  Justified  ia  occupying  the  public 
atreets  for  the  purposes  of  a  freight  yard  a* 
auch,  because  tbe  various  ststotes  oearing  ap- 
■00  tbe  matter  did  not  authorize  such  occupa- 
tion, with  which  conclusion  we  are  incUned  lo 
.^ree,  though  we  forbear  a  determination  of 
the  point  until  proaenled  In  a  case  properly 
pending  before  ua  Tbe  validity  of  the  stat- 
utes, and  the  validly  of  authonty  exercised 
under  them,  are,  In  this  Instance,  one  and  the 
same  thing;  and'the  validity  of  a  statute,"  se 
"' voros  are  used  in  this  Act  of  Congress, 


■construction  as  coniradistlngnisbed  from 

Dial  of  the  legislative  power.  In  our  opinion 
the  validly  of  no  Act  of  Congress,  or  author- 
ity under  uie  [Jnited  States,  was  so  drawn  In 
-question  here  as  lo  give  us  Jurisdiction, and  thercf- 
fore,  as  tbe  amount  of  tbe  Judgment  did  not 
«xceed  Ave  thousand  dollars, 

Tke  «rit  of  «mr  mat 


ROBERT  S.  STEVENS,  Flff.  in  Brr., 

■WILLIAM  NIOHOLS. 
See  a.  0.  Beporter'B  ed.  SS^SO.} 


Statea  tn , 

■racda  upon  the  dtdianahlp  of  tliB  parties,  suob  cdtl- 
■auhip  or  the  facts  whloh  ooostlMte  It,  should  be 

«11 


dlsUqotlr  averaed  la  tbe  pleadlna  or  ■ppesr  afli*' 
atlralr  In  some  other  part  of  the  reoord. 

1  Aoasslsiiot  removaMe  from  the  state  ooort 
uQlsMltappean  afflnnatlTalr  In  the  petWoa  he 
lemovai  or  in  the  record,  «Eit  at  the  oommenee. 
meat  of  tbe  action,  and  abo  wbSD  the  removal  waa 
asked,  the  drttomlsnta  were  ottlwiM  of  another  BMl* 
than,^  oDs  Id  which  the  plalntts  was  a  ottiH& 

a.  Where  the  petition  for  Tomoval  does  not  aDsM 
the  atttaODihlp  of  the  pamea  except  at  tbe  dale 
whSD  It  was  flbd.  and  Mil  not  shown  elsewhere  la 

thereoordthatdr'— ■ '- 

ment  of  the  actio 
the  one  oC  wbloh 


ai^lon,  olUsens  ot  a  State  oi 

rbloh  dM  plalntlfl  wis,  at  t' 

— ' "erdMU 


id  Itba^  to  tiM  state  ooiut. 


Er  ERROR  to  the  Circuit  Court  of  the  United 
States  for  tbe  Western  District  of  Misaonri, 
to  review  a  Judgment  against  defendant  below 
in  an  action  to  recover  amounts  due  on  sub- 
scriptions of  slock  and  to  have  rich  amounts 
applied  upon  a  Judgment  against  the  coipora- 


Biatement  by  Mr.  Jimtie»  ttmrlmiai 
Tbfa  action  was  commenced  aa  the  tSdi  d^ 
of  July,  1S81,  In  one  of  the  Conns  of  Missou- 
ri, by  the  defendant  in  error  against  tbe  Texas 
and  Atlantic  Refrigerator  Car  Oompany,  acar> 

Ctlon  of  that  State,  Robert  8.  Stevens,  and 
ry  D.  Htarlck.  Its  object  was  to  reach, 
aikd  have  applied.  In  satisfaction  of  a  judgmeot 
obtained  by  the  plaintiff  against  the  car  com- 
pany, tbe  several  arooouts  doe  from  Blevena 
and  Mlrlck  aa  tbeir  subacrlpUona  of  stock  ia 
that  company, 

Stevens  and  Hlrick  filed  a  Joint  petition  for 
the  removal  of  the  case  Into  tne  Circuit  Cooit 
of  the  United  Ststes,  upon  the  ground  of  tbe 
diverse  dttnenBhlp  of  tae  parties.  The  allega- 
tion in  tbe  petition  was  that  the  plsintifl  "w  a 
dttsen  of  the  State  of  Missouri,''  and  that  (be 
defendants  "are  not  dUxeni  of  tbe  State  of  , 
Hissoori.  hut  ors  dtiiens  of  the  State  of  New  ' 
York." 

Tbe  state  court  made  an  order  for  the  r»- 
mcvai  of  the  esse  to  the  GtKuit  Court  of  the 
United  Btatea.    In  the  latter  obnrt  the  neoea- 


sgainst  Stevens  for  tbe  sum  of  t6,0n.K,  and 
against  Hlrick  for  the  sum  of  $627.41.  Tba 
court  having  overruled  a  motion  for  new  trial, 
and  also  a  motion  in  arrest  of  Judgment,  SM- 
Tens  has  brought  tbe  case  her?  for  review. 

No  question  was  made  in  tbe  ^ourt  below  or 
In  this  court  as  to  tbe  right  of  Stevens  and 
Hirtck  to  remove  the  case  from  the  state  coniC 

Meun.  A.  H.  Garland  and  Jauaa  C>r*k 

for  plaintiff  in  error: 

If  the  court  had  no  Jurisdlctlon^over  (be  per- 
son or  subject  matter,  ita  judgment  and  oneia 
are  regarded  as  nullities. 

Hutmjmn  v.  IfAibnaa,  85  U.  S.  18  WalL 
467(21:897);  SwneUi  v.  Zeaonjpori  QaMat* 
4  Odxi  a>.  66  U.  8.  19  Wait  S8  (23: 70);  ffoff 
V.  Lanning,  91  U.  S.  160  (28:271):  OkrUtmat 
T.  AussaU,  72  U.  S.  B  WnH  806(18:479);  BUiM 
V.  iWno{,  96U.  8. 1  Pet.  SS8(7:ie«i  BtBaw- 
Mr,  124U.  S.  200(81:4(W):  WBUamtv.  WkU- 
leek,  14  Mo.  562. 


^         lMO.a. 


18S& 


Wn 


r.  Nbw  JaiuKv. 


Mr.  G«o.P.  B.  jMikaom  (or  defendant  iD 
error: 

Till*  proceedinB  msy  not  bave  been  remoT- 
ible  to  the  federal  court:  but  Ui«  plaintiff  Jn 
error  procured  tbe  remoral  for  bis  own  beneSt 
and  !■  now  enopped  to  qoeatlan  tbe  regulantj 
of  it. 

Biiihn^  V.  Sennedv.  76  U.  8.  9  WaU.  S8T- 
893  (10: 736-789);  Seaard  t.  Owiaiu,  Horcb 
SlBt,  1861,  108  U.  8.,  Book  SO,  Law  ed.  486;* 
Ayert  t.  Watton.  118  U.  8.  094  {38: 1093). 

Mr.  JtuUee  HarlAa  deliverod  tho  opinion 
of  tbe  court; 

1.  It  waa  beld  in  BaberUon  v.  Oeate,  97  D. 
8.  e«.  649  [34:  ltW7, 1058],  mwn  writ  of  error 
fTxjm  a  Circuit  Court  of  tbe  United  Stetea,  tbat 
"In  cases  wberejuiladlctlon  depends  upon  the 
citizenahip  of  the  parties,  ancb  dtlzenshiD,  or 
the  tacts  which  In  legal  intendment  consntute 
it,  shonld  be  distinctly  dnd  positively  averred 
In  the  plead!  DgH,  or  tfaeviihonld  appear  afflnna- 
tively  and  with  equal  auftlnctneeB  In  olberpsrtJ 
of  the  record."  Mantfteld,  0.  d  L.  M.  S.  Ok 
v.  Suwn,  m  n.  8.  870.  883  [88:462,  4681; 
SanecekY.  Botbrook.  113  U.  8.  331  [28:715]; 
TAaytr  t.  Z^ft  Atto.  113  TI.  S.  719  m:86Sl: 
OonHnental  Zm.  Oo.  v.  Shoads,  119  U.  8.  Z6» 
[80:880]. 

3.  Ttie  case  was  not  removable  from  tbe 
stale  court,  tmleas  it  appeued  afflrmatiTely  in 
tbe  petition  for  removal,  or  elsewhere  in  tbe 
rectnd,  that  at  the  commencement  of  ttie  ac- 
tion, as  well  a*  when  the  removal  waa  aafced, 
Stevens  and  Hirick  weie  ddzens  of  some  other 
State  than  tbe  one  of  which  tbe  plalntift  waa, 
at  those  respective  dates,  a  citizen.  Oib»on  v. 
5ruM,108  tr.  S.  0ft3r37:S351;  Eoutton  &  T. 
0.  R.  Oo.  V.  8Mri»y.  \\\  TJ.  8.  868,  80O  [28: 
455, 45S];  Mangfidd,  a.&L.M.  S.  Co.  v.  Bwan, 
fupra;  Akert  v.  Ak«r».  117  U.  8.  197  [29:888]. 

3.  Ttie  petition  for  removal  does  not  allege 
the  citizenship  of  the  parties  except  at  tbe  date 
when  It  was  filed,  and  it  is  not  shown  else- 
where in  tbe  record  that  Bleveoa  and  Mirick 
were,  at  tbe  commencement  of  the  action,  citi- 
zens of  a  State  other  than  the  one  of  wbitji  the 
plsinlifl  was,  at  that  date,  a  dti/en.  The 
court,  therefore,  cannot  conrider  tbe  merits  of 
tlie  case.  Mttiaif  v.  Watfrttnm,  128  U.  8. 
S86  [anU,  648];  Marrii  v.  Gilmer,  129  U.  8. 
810.  836  [anfa,  690,  698]. 

The  jtutgrnertt  U  retSrted  upon  the  ground 
tliat  it  does  not  appear  that  the  Circuit  Ooutt 
bad  iurlsdiciioD,  and  Ou  am  i»  remanded  to 
that  Court,  with  directions  to  send  it  back  to 
tbe  State  Gonrt,  tJieplaindfl  in  error  topay  the 
coeta  in  this  Ctourt  and  Id  tbe  Court  bMow. 
MamfiOd,  a<tL.  M.  E.  Co.  v.  Smm,  evpra. 

Beverted. 

1JEL80N  WILIJAMaON,  Collector  of  the 
TowKamF  or  Nobth  BBtniawiox,  I^ff. 
in  Srr., 

THE  STATE  OF  NEW  JEB8EY  am  THE 

MAYOR  AND  COMMON  COUNCIL  OP 

THE  Onr  OP  NEW  BRUNSWICK. 

<See  8.  a  Beporter's  ed.  IBB-an,) 

yea  Jertey  tax  lav — impairment  qf  eontraet — 


pcrty  diereoQ  by  the  _  _ 
Icffaa  repealed  by  the 


the  poor  taxtatitapmoaal 
Township  ot  Mortfi  Bnint- 
tbe  Aot  of  use  (ORnpUu 

lUna* 


If  ImpaLed  by  tbs  repMl  Ol 


TN  ] 

1  8ta 


lobrtlw 

toBubjaot 

1  and  oontrol  t>7  lae 

at  of  private  prapertr  In  the 
rerredupon  a  miinlolpal  001^ 

LNo.  198.] 
Argtud  MareMB,  1SS9.    Decided  Apra  X,  1889. 

ERROR  to  tbe  Supreme  Court  of  tbo 
State  of  New  Jeraey,  to  review  a  judgment 
that  an  assessment  of  taxes  should  be  set  aside, 
which  bad  been  made  upon  tbe  poor  farm  and 
personal  propertv  thereon,  in  the  Towuahip  of 
North  BrunswidL  AMriaed. 
The  facta  are  staled  m  tbe  oidnion. 
Mr.  John  8.  Toorheea.  for  plabitlfl  in 

Tbe  right  of  taxation  may  be  the  subject  ol 
contTBCt  and  such  conttact  Is  wilMn  tbe  jaotec- 
tion  of  tbe  Federal  Constitution. 

Burroughs,  Taxn.  §g06, 109;  Cooley,  Taxn. 
688  f;  Piqua  Brandt  of  Bk.  of  Ohio  v.  Zneop, 
67  U.  a  16  How.  809  (14;  977):  PoindaOer  v. 
OraenAow,  114  U.  8.  370  (39: 186);  Mwrrmi  T. 
Oharleeton.  98  U.  S.  483  (34:  760). 

An  Act  of  the  Legislature  which  provldea 
that,  for  a  suffldentconslderation,  tanda  shall  be 
exempt  from  taxation,  when  accepted,  becomes 
a  contract  which  subeequent  legiiilation  cannot 

Wj.  t.  WiUoK,  11  U.  S.  1  Cranch,  164  (8: 
8(M):  Jforthwetem  Onitemtirv.  PeopU,  OS  U. 
S.  809  (28:  887);  EarOy  v.  WaltAam,  7  Plot 
108;  LoTidon  v.  LilehjiM,  11  Conn.  301. 

When  a  State  lias  authorized  a  inunldpal 
corporation  to  exercise  the  power  ot  local  taxa- 
tion, the  power  cannot  be  withdrawn. 

Wolff  V.  Nea  Orleatu,  108  U.  a  868,  867  {20: 
896,800). 

If  this  contract  was  valid  when  made,  no 
subsequent  action  by  tbe  Stale  Leglslatuie  or 
judiciary  can  Impair  its  obligation, 

C/nmv.  Biddie,  31 U.  8.  8  Wheat.  1  (6:  OtT); 
Savemet/er  r.  Joaa  Oo.  70  U.  8.  8  WaU,  2M 
(18: 88);  Ohott  V.  Fond  du  Lae  Co.  t»  V.  &.  U 
Wall  678(21:883). 

Tbe  property  of  municipal  corporation!  ta 
protected  1^  the  clauae  In  the  National  (tensti- 
tuUon  aecurlng  the  Inviolability  of  contractti 

Grogan  v.  San  Pi-aneiieo,  18  CaL  690:  T^nm 
of  Miiwivkee  v.  Oils  pfMauaukei.  13  Wis.  98; 
State  V.  Taj^n,  S»  Wis.  664;  Satimiftai  v. 
Milwaukee,  18  Wis.  87;  Aberdeen  Academy  v. 
Aber^m,  18  Smedes  Ai  H.  646-647;  Mon^ier 
V.  Eaet  MonlpeNer,  80  Tt  19;  PiopU  v.  Detroit, 
28  Mich.  ^  Lowry  v.  PYandi.  3  Yerg.  684. 

Tbe  contiacta  and  private  property  of  munic- 
ipal corporationa  are  secured  by  me  Federal 
(Constitution. 

3  Eeut.  Com.  gg  27S,  806;  Ooolev,  CoDSL 
Llm.  6  237;  Cooley,  Taxn.  4M,  6^f;  DOL 
Mun.  Corp.  gg8<,40f  and  notes,  and  S 114. 

t  an  > 


SDrSKKK  COUKT  Or  THE  UHmD  BtATM 


Oot.  Tim, 


A  apecUl  bw  iii»  to  npetled  by  ft  noenl 
oae  by  expw  vonu  or  neceHair  implloitioii. 

8lat»T.Btak».»S.J.L.tl)Si  &  O.MN. 
J.  L.44S;  AOteT.Omr.  <<&  il.  raaXftm.STN. 
J.L.aa8;  Aa(«T.jnJb,HN.  J.  L.180;  State 
T.  mWiMMm.  M  H.  J.  L.  1«,  4»  M.  J.  L. 
MM. 

Hw  Intent  to  kbrogato  tlie  putkular  en- 
actmcmt  fai  an  wtUbt  itntute,  bf  k  general  enact- 
ment In  a  later  ■Utnle,  Is  aufflcieDtly  maifested 
when  the  protliloiu  of  the  two  statutea  ue  ao 
Inctinditent  that  thej  cannot  stand  together. 

Btalt  ▼.  Oomr.  tfk.  B.  Taawttm,  STN.  J.  L. 


Ltmitttttw.  Oom.  1  Dnr.  (Ej.)  390, 288. 

The  laid  dty  and  townabip  are  both  public 
nwponUooa  crealed  for  polidcal  purposes. 

The  poWOT  coaferrea  upon  tbem  ma;  at 
any  time  be  repealed  at  the  wQI  of  tbe  L^iisla- 
tnre. 

Cooley,  Coast.  Llm.  8d  ed.  gg  192. 198,  385; 
1  Dill.  Hno.  Corp.  8d  ed  J§  H,  08:  Piqaa 
Braneh  of  JBk.  tf  Ohio  ▼.  Knmp,  67  U.  8.  16 
How.  868,  880  (U:  VH,  981);  U.  8.  t.  BeOL  A 
0.R  &.  841T.B.  17Wall.82a(2t:C97>:  Onm 
V.  Slate,  8  BlacU.  Wl;  Ptople  v.  Morrit,  IS 
Wend.  S35;  Antg  Oity  t.  Jerms  Oitv  A  B.  R. 
Oa.  SO  N.  J.  Eq.  860;  PhOadOpMa  v.  Fat.  64 
Fa.  1B9;  jrontfwUwT.  Sati  Motttmlier,  S9  TL 
12;  BicAland  Ch.  T.  Zoarenee  Ob.  IB  HI.  B; 
People  T.  Okkago.  SI  lU.  18;  8taU  v.  St.  £Miik 
Cb.  Ct.  S4Mo.H6,Stf;  XoviMZIav.  LovittilU 
Unhertibi,  10  B.  Hon.  (Ky.)  640;  Bat  Earl' 
ford  T.  J?ar(''o^  Bri^  Oo.  01  U.  8.  10  How. 
Sll,  HI  (18:  SIS,  681);  Btehmotid  t.  Bichmond 
A  b.R.(h.2l  Oratt  OM;  Warwr  v.  Bwn, 
88  Wend.- 108, 126;  Purdai  v.  FtmU.  4  Hill, 
801:  Q&ord  t.  Zintngtlcn,  i  Denlo,  880. 

Tbe  delegation  of  such  legfsIatlTe  aatbority 
to  said  townabip  waa  not  lucb  a  contract  at 
would  prarent  fature  l^itlatloD  upon  tbe 
■ame. 

1  DUI.  Hnn.  Corp.  S§  61,  68;  2  Kent,  Com. 
Sded.§809;  Badory-SottOaitlerig  Boad  Ditt. 
86  N.  J.  L.  278;  Bonier  Polite  Jurg  v.  Slireoo- 


BoOiday  t.  Peoplt,  10  Dl.  314. 

Mr.  Juetiet  BUtehfovd  dellreied  tbe  opln- 
ton  of  tbe  court. 

This  te  a  writ  of  error  to  tbe  Supreme  Court 
of  tbeStateof  NewJeney.    Tbecasearoaeon 
a  writ  of  eerUorari  Imed  by  tbat  couHat  tbe 
instance  of  tbe  Haror  and  Common  Conncil  of 
tbe  d^  of  New  Bnniawick,  to  review  aa  a»- 
ieesment  for  taxation  made  by  tbe  Townabip 
of  North  Brunswick,  and  a  kvy  made  by  tbe 
ooUectOT  of  that  TownaUp,  agalnit  a  farm 
known  as  tbe  "  poc«  farm."  and  personal  prop- 
er^ thereon,  utoated  In   the   Townabip  of 
North  Bmnawick,  and  owned  \n  tbe  Ibyor 
1   andCommoDConncDoflheOityof  NewBnina- 
,   wick,    llie  caae  arose  on  the  following  facte, 
}  wUoh  were  agreed  upon  by  tbe  couiuel  fortbe 
'    reapectlTe  partlea: 

By  a  special  Act  of  tbe  L^iaiature  of  New 
Jersey,  appnired  February  28, 1860  (Laws  of 
1880,  chap,  V7,  p.  163),  parts  of  the  Townships 
US 


of  North  Brunswick  and  Uonroe,  to  (be 
County  of  Middlesex,  were  aet  oB  and  eslah 
liabed  aa  a  aepanite  towoablp,  to  be  calleii  'Baa 
Brunswick,  uid  part  of  the  Townahlp  of  Nortli 
Brunswick  was  aet  off  and  eatablubed  aa  a 
aepanle  townabip,  to  to  called  tbe  Townahlp 
of  New  Brunswick;  and  tbe  township  oomnit- 
lees  of  the  said  Townships  of  Nortb  BroiHwick, 
East  Bfunswick,  and  New  Brunswick  wen 
auttiorized  and  requited  to  divide  the  real  and  [Ifl' 
personal  property  of  the  Townabip  of  North 
Brunswig  between  aaid  townabips. 

Tto  poor  farm  of  die  original  Townabip  M 
North  Branawii^  waa  situate  within  tbeiimlii 
of  what  remained  of  tbe  Township  of  Nortb 
Brunswick,  af  Ira  tlie  setting  off  of  the  Town- 
ships of  Bast  Brunswick  ai^  New  Bnuuwiek, 
as  aforesaid. 

By  a  special  Act  of  tto  Legislature  aprored 
March  10,  1861  (Laws  of  ^1.  chw.  ITO.  p. 
607),  tbe  sold  Township  of  New  Brunswick 
and  the  City  of  New  Brunswick  wen  declared 
to  to  one  corporate  body  onder  the  name  of 
"The  Corporation  of  tbe  aty  of  New  BniDS- 
wick,"  and  tbe  said  corporation  was  made  aab- 
Ject  to  all  the  liabilities  of  tbe  Inhabitants  cf 
the  Township  of  New  Brunswick. 


and  the  coiporalion  of  tbe  Ott;  of  New  Brua» 
wick,  but  the  townships  agreed  to  sell  and  con- 
vey Uieir  Interests  In  the  same  to  aald  oorpon- 


By  a  special  Act  of  tto  Lwslatore,  approred 
February  18, 1862  (Laws  of  1862  cUp.  87,  p. 
BSi,  the  towDsbtp  commltteea  of  North  Bruns- 
wick and  East  Brunswick  were  authorited  u> 
convey  all  tto  Interetia  of  tto  said  lownahfpa 


personal  property  thereon  should  be  at  all  (iniaa 
thereafter  U^le  and  subject  to  taxation  \>j  tbe 
Township  of  North  Brunswick  so  long  as  it 
should  to  embraced  in  tto  limlla  of  said  town- 
ship. 

By  virtue  of  the  autboritv  thereby  given,  tbe 
township  commiteea  of  said  tow  Dahipe  sold  and 
oonveyea  said  farm  and  tto  penonal  property 
thereon  to  s^d  corporation  by  deed  of  convey- 
ance bearing  date  March  27,  1882. 

Tiie  said  corporation  of  the  City  of  New 
Brunswick  entered  Into  paesessloo  of  said  tuta 
and  tbe  peiBOUBl  property  Uiereon  under  tbe 
coatimct  expressed  in  aaid  deed  of  convcyaora, 
and  is  still  In  posseedon  of  the  same;  and  tbe 
Bald  farm  Is  still  within  the  limits  of  tto  Town- 
abip of  North  Brunswick. 

The  said  farm  and  property  tove  been  dniT 
_MMBed  by  Uu  Township  of  North  Bnmsirlck  [ 
each  year  since  said  sale  and  conveyance;  tai 
tto  taxes  so  assessed  tove  been  paid  by  te 
corporation  of  tto  City  of  New  Bruntwid 
to  toe  Township  of  North  Bruiuwiek,  op  la 
uid  including  tbe  year  1877,  when  furtberpsT- 
ments  were  refused  on  tto  nound  Itot  asM 
poor  farm  was  used  exclusively  for  cbarftaUa 
purposea,  and  therefore  waa  not  liable  to  taxa- 
tion. 

This  wrMmtfi  brings  up  tto  assessment  W 
the  year  1ST6,  for  tto  purpose  of  detennioinir 
whether  said  farm  and  psnonal  proper^  tbae- 
IW  V,  8. 


I888L 


WiuumoB  T.  Niw  Jkbibt. 


on  ate  Uable  and  subject  to  tuktion  by  nid 
Township  of  North  Bmiuwlch. 

The  deed  of  March  27,  1882,  which  containa 
a  oopy  of  (he  Act  approved  Febroaiy  IB,  1808, 
ia  B^  forth  tn  the  maixln.* 

It  waa  agreed  between  the  attorney  for  the 
plalotlfl  in  the  eatierari  and  the  attorne)'  for 
the  defendant,  that  the  sole  quesdoD  to  be  dia- 
ciuaed  hi  the  Supreme  Oonit  of  New  Jenej 
waa  whether  the  poor  farm,  BitOBled  in  the 
Towoihip  of  North  Brunawlck,  and  owned  by 
the  City  of  New  Brunswick,  waa  exempt  from 
taz8tl<m;  and  that  the  poor  farm  refened  to, 
Ibe  buildings  thereon,  aud  the  furniture  and 
fixture* therdo,  wereusedexcluslTelyfoTCbr- 

Itable  purpc~  ~  '-■•^-  "- — '" — " •- 

the  owner  tl 


aectlon  of  the  Act  approved  Februai?  18, 18B3, 
waa  repealed  by  the  senenil  tai  law  of  the 
Btate,  approved  April  II,  18ue  (ReviBed  Lawa, 
IIN^  Uie  Sth  eectioD  of  which  enacted  that 
the  property  of  the  dtieE  of  the  SUte,  and  all 
buildings  uud  exclnslTelj  for  cbarltable  pur 
poaee,  with  the  land  whereon  the  same  are 
erected,  aud  which  may  be  neceaaary  for  the 
fair  enjoyment  thereof,  and  the  furniture  and 
peraonal  property  used  tberelD,  ahsll  be  exempt 
uDm  taxation;  and  the  83d  sectiou  of  which, 
atter  repealing  certain  Acts  named,  repealed 
all  other  Ada  or  parta  of  Acta,  whether  special 
or  local  or  otherwise,  loconidstent  with  the  pro- 
tMoiis  of  the  Act  of  ISM,  except  one  Act  ap- 
proved In  1864  and  such  special  or  local  Acts 
as  bad  been  approved  rinoe  1803;  (2)  whether, 
if  the  LeeislBture  had,  by  tbe  Act  of  April  11, 
1866,  declared  Ua  purpoae  to  repeal  the  ad  seo- 
tion  of  the  Act  of  Februaiy  18, 1863,  sncb  pur- 
poae could  be  c(»isiltudonally  enforced. 


rhe  supreme  court  held  In  Otalt  v.  Wiiuam- 
I.  44  N.  J.  L.  (IS  Troom)  166:  <1)  that  the 


deoaratloo  in  the  general  Law  of  18^  that  all 
id  parta  <u  Acts,  whether  special  or 
otherwise,  inconusteot  with  Ita  proTli- 


Acta  and  parta  <: 

local  or  otherwise, , 

Ions,  were  repealed,  abroealed  the  provisions 

'-  "■ '-r  special  Act  M  1863  for  the  taxa- 

poorfann  and  the  personal  property 


in  the  prior  special  Act  o 
tioooftbepoorfannaDdthepers(       .     ,      , 
thereon  by  the  TowDahip  of  North  Bniugwick, 


n  the  Act  of  1862  n 


1866  exempting  from  taxation  all  property  <^ 
the  dttes  of  the  Btate  and  all  property  used 
exclusively  for  charitable  purposea;  (2)  that  the 
Legislature  could  constltutloDally  repeal  the 
power  of  taxing  the  poor  farm  and  the  per- 
sonal propertv  thereon,  given  by  the  Act  of 
.1862  to  the  Towoshlp  of  North  Brunswick. 
The  court  decided  that  the  provlsloDS  of  the 
two  statutes  could  not  stand  logether,  and  that 
ft  waa  impossible  lo  give  full  effect  to  the  lan- 
Kuage  of  tbe  repe^log  provision  of  the  Act  of 
18S6  and  keep  ui  operatlou  the  second  section 
of  the  ^ct  of  1863.  It  also  decided  that  the 
provisiou  of  the  second  sectioa  of  tbe  Act  of 
1882  did  not  become,  by  reason  of  the  subse- 
quent conveyance  of  Mairch  37,  ISffl.totheoor- 
praatlon  of  the  City  of  New  Brunswick,  a  con- 
tract between  that  corporation  and  the  Town- 
ship of  North  Brunswick,  the  obligation  of 
which  the  Legislature  was  forbidden  to  impair; 
that  one  Legislature  could  not  confer  upon  a 
township  a  power  of  taxation  which  a  subae- 

Sient  Legislature  could  not  revoke  agiUnst 
e  objection  of  the  township;  that  the  power 
of  a  Legislature  over  a  corporation  created 
for  tbe  purposes  of  local  govemment  waa 
supreme;  that  no  contract  with  such  a  cor- 
poration arose  from  the  delegation  to  It  of 
taxing  authority,  citing  Tiiuman  r.  Btleitltn 


the  poor  taraL  "ritoata,  triaB,  and  bdng  in  the 
TownOilpot  North  BrunswloE,  m  tba  Ooun^ot 
HUdlnex  and  Btate  of  Kew  lersey,  iwttea  and 
bounded  H  follows:  BeatanliicBttbesoutheMter- 
iraomerotalototlandof  Ibomas  Van  Dennan 
on  OeoTce's  road,  thenoa  numiaa  along  said  Van 

Denneo^   Una  no--    ' ' — ' 

U0D.8. 


dbyGoo^Fe 


UB-aoo 


BupBSKB  Court  of  thx  Vstteb  Statbb. 


Oct.  1 


2W.£  Cb.^Datcliei)S6N.  J.  L.  148;Jiraw>r 
■r.J«r»ey(Xtii<tB.R  a>.(EO.  E.  Green)  SON. 
J.  Eg.  SaO,  utd  Batbr  t.  SoutAtatttrlv  Boad 
DM.  (7  Vioom}  S«  H.  J.  L.  878,  and  Quit  the 
power  <rf  laudon  vu  not  In  ujr  Knse  the 
prirate  pTopert;  of  tbe  munldpallty,  bnt  wu 
pecnllarly  s  piibUc  and  goT«niinenttu  power, 
aod  miiat,  u  such,  be  at  all  times  auM^tlble 
of  repml  or  modlflcatioii,  according  to  t^ 
IsladTB  diacretion,  so  far  aa  the  mere  rl^t  of 
Ibe  township  to  exercise  It  was  ooncentM. 

The  Judgment  of  the  supreme  court  was  that 
the  aaseMtneot  of  tAxee  should  be  set  aside, 
Tbe  collector  of  the  townsblp  removed  tbe 
case,  by  a  writ  of  error,  to  the  court  of  errors 
and  apprals  of  the  State,  which  affirmed  tbe 
judnnenL  in  an  oplnioD  (Willimnton  y.  StaU 
46  K.  J.  L.  11  Troom.  301)  adopting  the  rea- 
Bona  given  by  tbe  supreme  court.  Tbe  case 
having  been  lemitled  to  the  supreme  court,  the 
collector  has  brought  tt  here  by  a  writ  of  error 
to  that  court. 

On  the  question  as  to  the  effect  of  the  Act  of 
1866;  in  repealieg  the  2d  section  of  tbe  Act 
ot  1863,  we  concur  with  the  highest  'court  of 
New  Jeisey,  that  tbe  ptovlsioiis  of  tbe  two 
statute  cannot  stand  together,  and  that  It  Is 
Impossible  Co  give  full  effect  to  the  laeguase 
of  the  repealing  provlsloD  of  the  Act  of  1866, 
and  keep  in  operatlOD  the  Sd  section  of  the 
Act  of  1863.  We  must  therefore  hold,  as  the 
state  court  held,  that  tbe  3d  section  of  tbe 
Act  of  1862  was  repealed  by  the  Act  of 
1866.  This  leaTca  open  only  the  consfdentlon 
of  ihe  question  as  to  whether  the  2d  section  of 
the  Act  ot  1863  created  a  contract,  the  obliga- 


tion of  which  oould  not  be  constitutionally  tm 
paired  by  the  repeal  of  such  2d  tectlan. 

It  la  contended  for  the  collector,  that  the  tax 
provided  for  by  the  3d  section  of  the  Act  c! 
1B6S  Is  in  the  nature  of  a  ground  rent,  and  of 
a  fight  reserved  by  the  Township  of  North 
Bninawlck,  out  of  the  land  conveyed  by  the 
deed  of  March,  18S3;  that  tbe  fee  of  the  poor 
farm  belonged  to  the  township  in  Its  private 
and  proprietary  cliaracter;  that  the  farm  had 
been  acquired  by  the  taxation  of  the  Inhabit- 
aols  of  tbe  townabip;  that  the  Legislature 
could  not  deprive  them  of  it  wl^'^out  their  coa- 
aent;  that  the  township  was  authorized  by  the 
Legislatare  to  conv^  the  farm  to  the  oorpora- 


part.  of  the  right  of  l__ 
Township  of  North  Brunswick  to  tax  It  so 
long  as  it  should  be  embraced  in  the  limitsof 
that  township:  that,  in  taking  tbe  title,  tbe 
City  of  New  Biunswick  agreea  to  pay  to  that 
township  an  anoual  sum  to  be  determined  in 
amount  by  the  annual  tax  rate  of  that  town- 
ship, aa  long  as  the  farm  should  remain  under, 
and  receive  tbe  benefit  of,  tbe  municipal  gov- 
ernment of  that  lownahip:  that  the  right  Uins 
reserved,  of  levying  and  collecting  sudi  tax, 
became  thereby  v^tad  In  that  township,  and 
the  amount  of  tax,  when  determined,  bKame 
its  private  property;  and  that  tiie  case  Involves 
ttie  question  of  the  authority  of  the  Legisla- 
ture over  tbe  private  property  and  vested  nglits 
of  tbe  towoship  and  not  tbe  question  of  iu 
authority  over  tbe  public  and  governmental 
powers  of  the  township. 
We  concur  io  the  views  of  tbe  Court  of  Kr- 


■blp  of  North  Brunswlok,  Tosether  With  all  tbe 
Fereonal  Ftopertr  on  said  Farm,"  MSMd  18th  Feb- 
ruary, A.  D.  IStft  a  oopr  of  whlob  la  hei«to  ao- 
oesedand  Catenas  van  of  this  deed: 


i«i»6l»<(f_tJ«^Stot«^5f  i^  j™^  Tluit  ti 


.-OttheTDWiisblMOf  Nurth  Bnios. 

BruDSWlok,  or  a  majoriiy  of  eudi  of 

oncf  they  are  berobr 

'ej  all  the  rtjtht. 


"%.  A.tid  bt  <t  madtO.  That  tbe  nld  poor 
and  the  penonal  propert;  theieoD  shall  tie  i 
tlmea  faeceaft»  liable  and  —■-■--•  — 


if  North  Brunswick  so  Iodk  oi 


North  Brunswlok. 

*'&  JindbtttWiaeUA,  Tbatanrp 
tbe  oorpoiatlOD  of  the  CItr  of  Nei 
TowDslup  of  East  Bmnswlok,  totbf 


Udpoorbnn. 


jot  b 

sold  farm,  aeqnlraarealdeDee  or  settlWMnt  li 
said  TownBl4p  ot  North  Bniiinriek;  tbe  idai_  » 
■ettlement  afaaj  paraon  aent  as  aforeMld  to  tin 
said  poor  tarm,  or  born  thareon,  shall  be  deCer- 
mlned  In  aU  o«ea  without  refeMDoe  to  tbetr  nt- 
denee  or  being  l>oni  on  said  poor  Eanit. 
'  L  Am  biu  enacted,  Tbat  this  Aot  shall  taka 


ToseOter  witli  an  aod  atnsnlar  the  buildtnssvte- 

provemento,  rtrhta,  IflNotiea,  prMleKea,  bendlto- 

menta.  and  appurtenanoes  to  the  same  betongini 

or  In  any  wias  appertaining,  and  the  retetjWa 

and  revendons,  remainder  and  wmalndat^  roiB, 

iKues,  and  proflla  tbeieot,aad  even  part  and  parcel 

thereof;  and  also  all  the  estate,  rlcht,  tJtle,  IntcreM. 

use,pcieseeBk)n,piopertr,olabn,aadde[aanil  wtet- 

E   soever,  both  In  bw  and  equl^,  ot  atoned  Itawn- 

h-   ships  of  North  BraQSwlok  and  Itast  Bninswlok.  to 

r   tiie  sold  premlsea.  and  to  ever;  port  and  parcel 

tr   thereof;  to  liave  and  to  hold  tbe  some  to  the  sold 

e,   party  ot  the  seoond  pert,  dielr  suooeaaon  and 

r-   asslgDa.totheuseoftlwperty  ot  the  eeoond  part. 

1-   their  sucoessors  and  assigns. 


therrin— therefore 

'*!.  Ba  rrmiAoianhvth^  Senate  oi 
BIS 


._ 1  Uie  said  partlea  of  the  Snt 

part  have  hereanto  set  thedr  hands  and  esals  (be 
oar  and  year  Orst  above  wrltlitsi. 


Ccx^e" 


friLLUmOR  T.  New  Jebskt. 


ron  and  AppesU  of  Nsw  Jenev  on  tbis  ques- 
tloti.  It  is  not  the  same  question  M  that  Id- 
Tolved  1b  the  prlndple  Teconilzed  bf  this 
oouit,  that »  piovMon  In  an  Actof  a  lieslsla- 
tim.ezeiDpUng  certain  specifledpropenriroi>> 
lazation  by  the  anthoiiuet  of  a  State  ot  a  mu- 
nidpalitr,  for  aO  ttme  or  for  a  limited  time, 
constitutes  a  cootnct  In  iwpect  of  such  prop- 
erty, the  obllgatian  of  which  cannot  be  Im- 
plied b7  K  subsequent  Legislature,  and  Is, 
therefore,  a  contract  within  the  prolectloa  of 
the  Constitution  of  the  United  Statea. 

It  Is  to  be  observed  in  tbe  present  case,  that 
the  Act  of  Februarj  18,  1863,  does  not  assert 
or  recognize  the  fact  that  the  priTllege  of  tax- 
ing the  prKir  farm  In  the  future  was  a  part  of 
the  consideration  for  tbe  ooDTeyance  of  tbat 
farm  by  the  Township  of  North  Bruoawick. 
The  Act  recites  that  the  Townships  of  North 
Brunswick  and  East  Brosawlck  had  amed  to 
cmiTey  and  sell  to  the  corporation  of  toe  Citj 
of  New  Brunswif^  thdr  interest  in  the  poor 
farm  and  the  personal  propert;  thereon,  tor 
tbe  gum  of  $2,611.18,  "Ue  value  of  the  Inter- 
est of  those  townships  therein,''  It  then  em- 
powers tbe  two  townships  to  convey  their  In- 
lereat  in  the  poor  farm  and  the  personal  prop- 
erty thereon  to  the  corporation  of  the  City  of 
New  Brunswick  "for  the  nun  aforesaid."  It 
then  enacts.  In  the  2d  section,  which  Is  a  sen- 
'ante  and  independent  section,  "that  the  said 


Brunswick  so  long  as  it  is  embraced  In  the 
limits  of  tbe  eald  Township  of  North  Bruns- 
wick." 

Bo.  abo,  tbe  deed  of  Harch  97, 1863,  redtM 
ai  its  consideration  tbe  «am  of  $3,611,18,  paid 
t^  the  corporation  of  the  Oitv  of  New  Bnins- 
wick  to  the  gnnlois.  No  other  condderation 
la  eipreased.  Hie  Act  of  February  18, 188S. 
Is  incorporated  in  the  deed,  astbeantbori^  t^ 
Tirtue  of  which  the  grantors  convey  the  prop- 


■"fu 


_    .  Dded  to  Boggest  that,  if  the  right 

of  tazatioD  hod  been  named  in  the  Act  or  in 
the  deed  at  a  part  of  tbe  consideration  for  the 
oonveyaiice,  ft  would  have  made  a  diflerent 
case;  bnt  reference  is  made  to  tbe  aetoal  pro- 
Tisiona  of  Uie  Act  and  the  deed,  solely  for  tbe 
porpoae  of  showing  that  thcyerlnoe  noideaon 
the  part  of  the  Le^slature,  or  of  the  parties  to 
the  con*eyaoce,  that  the  perpetual  right  of 
tantion,  now  asserted,  formed  any  part  of  the 
con^deratlon  of  the  transaction. 

The  true  principle  Involved  In  the  case  Is, 
whether  the  power  of  taxation  on  tbe  part  of 


Act  of  the  Legislature,  cannot  be  subse- 
Qoently  modified  or  repealed.  Even  wilbont 
tbe  spedal  provision  of  the  3d  section  of  the 
Act  of  FebrtiaiT  18, 1BB3,  it  ii  to  be  presumed 
that  tbe  poor  farm  and  the  personalproporty 
thereon  wonld,  while  aitnated  in  the  lownalilp 
of  North  Brunswick,  be  niMect  to  taxation  by 
tbat  lowDiliIp,  unless  ezempied  from  such  tax- 
Mfon  on  the  ground  of  a  onarltable  use.    Tbe 


_, ^  .      J  in  this  case  arlsea,  tberefore, 

solely  om  of  tbe  tue  of  tbe  words  in  the  3d  sec- 
tion, "at  all  timea  hereafter."  Tbe  provision 
ItO  V.8. 


.  power  of  taxation  upon  the  township, 
and  the  nonexistence  of  lucb  power  ualeM  con- 
ferred by  the  Legislature.  The  question  aris- 
ing is,  therefore,  whether  Um  LegUlature 
which  passed  the  Act  of  February  1&,  1863, 
conld  lawfully  so  grant  the  power  of  taiatlon 
to  tbe  township  m  perpetuity,  that  a  sabee- 
quent  Legislature  could  not  repeal  or  modify 
such  grant  of  power. 

We  are  dearly  of  opinion  that  such  a  grant 
of  tbe  power  <d  taxation,  hy  the  Leglaloture 
of  a  Blate,  does  not  form  such  a  contract  be- 
tween the  State  and  tbe  township  as  la  within 
tbe  protection  of  the  provision  of  the  GoDsdtu- 
tion  of  the  United  Stalea  whldi  forbids  the 
passage  Vy  a  State  of  a  law  Impairing  the  otdi- 
gation  of  contracts  The  conferriojt  of  such 
right  of  taxation  la  an  exercise  tqr  the  Legisla- 


ture of  a  public  and  governmental  power.  It 
Is  the  importing  to  the  township  oi  a  portion 
of  the  power  belonging  to  tbe  State,  which  it 


can  lawfully  impart  to  a  sulKvdfaiate  munici- 
pal corporation.  But,  from  the  very  character 
of  the  power,  it  cannot  be  Imparted  in  perpetu- 
i^,  and  is  always  subject  (o  revocation,  mod- 
Iffcation,  and  control  by  the  legislative  author- 
ity of  the  State.  The  authorities  to  thia  effect 
are  nnlfonn.  1  Dill,  Hun.  Corp.  8d  ed.  gS  61, 
68.  and  cases  there  died;  Cooley,  Const,  Lim. 
8d  ed.  'ISS,  198,  ■287,  and  cases  U>ere  cited; 
Batt  Hartford  v.  Ear^<nxl  Bridge  Oo.  Bl  V.  a 
10  How.  611,  SS4  [18: 518,  6381;  BtaU  BajUt  v.  1200] 
Jnoqp,  67  U.  8.  10  How.  869,  880  [14:  977, 
981]i  TJmttd  State*  v.  BtUHmon  A  O.  B.  Co. 
81tl.  a  17  Wall.  S33,  &39[ai:e97,  600];PM> 
addoAM  V.  Foz,  64  Pa.  100:  Janeg  Oitv  v.  Jer- 
My  <%  4  a  £.  a>.  30  N.  J.  Eq.  (6  C.  K 
Green),  860;  Patiee  Jury  v.  BhreMport,  6  Ia. 
Ann.  661,  066;  ante  T.^XoufsCb.  Owrt.  8i 
Ho.  546,  653;  Pnple  v.  X&rri;  18  Wend.  835, 
881;Trarn0rT.£Mrs,38  Wend.  108,  120;  .KeA- 
mond  V.  Sielmmd  A  J).  B.  Oo.  31  Qratt.  004, 
618:  Biehl^id  Oonnty  v.  Lawrenca  OonrUy,  13 
m.  8;  Truiteee  iffBehMi*  v.  Tatman,  18  Bl.  37, 
SO;  Oiittweller  v.  Fiaple,  14  HI.  142;  Bangamon 
Oimnts  T.  ^^pKfWMd,  68  UL  06,  71. 

In  Oie  preaent  case,  the  Sd  section  of  the 
Act  of  Febmary  18,  1863,  has  no  more  force 
than  if  tbe  woids  "at  all  tiuiM  hereafter"  had 
been  omitted;  and  the  section  la  to  beconstraed 
as  if  it  only  temporaillT  conferred  the  right  of 
taxation  (m  tbe  townahro,  Ribject  to  be  recalled 
at  the  pinture  of  the  Lqiislatun.  There  Is 
no  element  ^  toirate  property  in  tbe  right  of 
taxation  cmiferred  upon  a  munidpal  corpora- 


tion. PnxMir^  acquired  t^  paying  for  it  with 
mon^  raued  by  taxation  u  prwerty.  The 
l^jislatttm  In  question  doee  not  affect  or  Inter- 


fere with  any  such  property.  "Hte  poor  farm 
and  the'personal  property  thereon  are  not  the 
proper^  of  the  Township  of  North  Brunswick, 
nut  ve  the  property  of  the  corporatioD  of  the 
City  of  New  Brunswick.  Nor  is  there  any- 
thing violative  of  any  provision  of  the  Constitu- 
tion of  the  United  Statea  in  the  enactment  of  the 
Legialature  of  New  lenej,  that  the  proparty  hi 
question  shall  be  exempt  from  taxation  bacMise 
His  used  e»dualvel/  for  charitable  puipoeea. 


fl8»-S87 


Sdfbbmi  Coubt  of  t 


I  UnrxD  Stath. 


Oct.! 


tM  ujliig  that  tbe  9d  MCtloa  of  the  Act  ot  Feb- 
ntrj  IB,  1868,  b  fairly  to  b«  i«gardad  u  cod- 
talnuig  ao  Implied  raaemtlon  that  such  ez- 
anptioB  might  1m  tbereafter  made,  m  bdnR 
llM  oxardae  of  a  pabllc  sad  gOTernmeDttl 
towet,  resting  vhoil;  in  the  diacTetlon  of  tlw 


Om  axardae  of  a  pabllc  and  gOTernmeoti 
powo',  resting  vhoilf  in  the  dlacTetlon  of  th 
Le^datan  uid  not  the  mbject  ot  ctmJzacL 


f. iy.gr II!  BUXTON  n  al.,  JV*-  fM  J^- 

HATTIE   li.   TRA.yBR  sril 

tflM  S.  a  BepoMer^  eo.  ■S-OT  J 


A  landi^UB  Ciilted8tatta,a  rlctitcft 
to  tlwiD  nnder  tbe  law*  of  tbe  United 

e  nothhw  mi  done  by  an  oooupant  ( 
id.  beroiia  Ua  oeonpaocy.uid  Uideat 
two  rcan  before  tbe  nrren  mn  maA 


menptin 


thaprtTllsfn  C- 

4|utTedbvblmio 

1.  Beotlbn  CHS  Id  the  B«vlaed  Statut«a  does  not 
«lTe  to  beln  of  a  deccaaed  oocnrant  of  luwurrered 
pubUo  land,  vho  dnrliiB  tak  loe  did  notfalnc  M- 
jond  tt>  oeonpatlon  and  Improvemeat,  tbe  aune 
Tlahls  whlob  an  oonfemd  upon  belia  of  a  peiaoe 
entitled  at  tbe  time  of  bta  death  to  the  benefit  ol 
tbe  praampllon  Uwi. 

[No.  ail.] 
Submitua  Monk  IS,  1889.    Dtetdai  April  1. 


Er  ERROR  to  tbe  Sopnme  ODait  of  tbe 
State  of  OaUfonila,  to  leriew  a  Jndsmenl  of 
the  Bupreme  Court  of  tbe  State,  afflrmlog  a 
jodgmenl  of  one  of  tbe  Soperior  Courts  of  the 
Stale  dlsmisKinii;  a  suit  to  charge  defendant  aa 
trustee  for  plalntUb  of  an  UDdlHded  half  lu- 
tereat  In  certain  lands.  AMrmed. 
Tbe  facU  are  staled  In  tbe  opinion. 

Mettri.  WllUwn  Cr&ltf  and  Doni>lfta 
Dn-onforth  for  plaintiffs  m  error. 

Matn.  A.  L,  Rhode*.  A.  T.  Brltton, 
A.  B.  Browne,  and  W.  J.  Cnrtla.  for  do- 

teodaota  In  ottot; 

Before  a  piawn  will  be  permitted  to  call  In 
qneatlon  the  proceedings  through  which  ao- 
oUier  bu  obtained  a  patent  for  public  lands, 
he  must  abiiw  in  himself  all  tbe  conditions  nety 
CiaBi7  to  entitle  blm  to  preempt. 

Burrdt  v.  Hav,,  40  Cal.  877;  Pagt  r.  EObt, 
S7  CaL  4n8;  Ptmie  t.  JaiAmn.  H  Cal.  680: 
Kverlt  T.  AOe,  88  Cal.  74. 


This  was  s  suit  to  charge  the  defendant  Eat> 
tie  L.  Traver  as  trustee  for  the  plalnOlEl,  of  an 
nndlvided  half  interest  in  certain  lands  in  8tn 
Bernardino  County,  California,  and  was  com- 
meooed  In  one  of  the  sopetfor  contts  of  Um 
State.  To  tbe  oomplalut  the  defendants  de- 
murred; the  demurrer  was  sustained,  and 
jndgment  entered  that  the  salt  be  dismissed. 
On  appeal  to  the  sopreme  court  of  the  Bcaic  tbe 
Judcment  was  afflnoed;  and  the  case  Is  brought 
(0  this  court  on  writ  of  error. 

Tbe  eomplaut  alleges  that  on  the  3d  of 
8SU 


Febiirary,  1870.  one  Oscar  TnTcr  settled  upon 
a  qu,tTter  tectloa  of  land  In  township  two  is 
San  Bernardino  Countv,  California,  and  thM 
untU  his  death  he  llTeoupoa,  imiKOved  and 
culdv-ated  tbe  land  -,  that,  at  Uie  lime  of  his  settle. 
ment  and  continuously  until  tbe  Itt  day  of 
July,  1879,  It  was  pubUc  proper^  of  tbe  Dnhed 
Stales,  and  was  nnoccapled  and  unsnmyed 
and  subject  to  tbe  rigbt  of  preemption;  that  no 


Angeles,  irtilcb  embraced  ttie  land  In  oootro- 
▼eray ,  untUJuly  1st,  187S;  that  at  the  time  of  bis 
settlement,  and  thereafter  notll  biedeath,  which 
occured  Jannaij  Bd,  1877,  be  was  a  dHzen  nf 
tbe  United  BUtes,  and  entitled  to  the  beneUt  of 
the  preemption  and  homestead  law*;  that  be 
sett  ed  upon,  Improved  the  land  and  erected  a 
buOdlug  tbereon,  Intending  to  acquire  a  title 
thereto  from  the  United  Stetea  sa  soon  as  be 
possibly  could;  that  at  the  time  of  bis  settle- 
ment be  was  a  single  person  and  remained  so 
until  tbe  18tb  of  December,  1870^  when  be  io- 
tetmarried  with  tbe  defendant,  Hatde  L.  Tra- 
Ter;  that  on  bis  deaUi  he  left  NurlTins  bin 
his  widow  and  two  (SAngbters,  Uide  km  A» 
nle,  and  tbe  three  were  bis  only  betre  at  Inw;  [H 
that  tbe  daughters  bare  since  married  and  are 
the  plaintiffs  in  this  suit;  that  tbe  deceased 
died  intestate;  and  that  no  administrator  of  Us 
estate  bss  been  appointed. 

The  complaint  further  allegBS  that  on  (h« 
16th  of  July,  1878  the  defendant  Haltie  L 
Traver  flled  in  the  United  States  District  Unc 
Office  at  Los  Angeles,  a  preempUon  declkra 
toij  Btalement  describing  the  land,  all^in^ 
settlement  on  tbe  Sd  of  February,  1870,  vni 
stating  her  intention  to  claim  tbe  same  andet 
the  preemption  Uwb  of  the  Cnitod  States;  thai 
soon  after  tbe  death  of  Oscar  Trsver  she  wrote 
to  the  plalntiSs  at  San  Francisco,  infonninit 
tbem  of  the  death  of  their  father,  and  repre- 
senting Ibat  be  liad  not  left  any  property:  Uut 
this  representation  was  made  with  Intent  lo 
deceive  tbem  and  prevent  tbemfrom  Sling  tbe 
necessary  papers  to  complete  bis  prcempilon 
and  homestead  rights:  that  In  December.  18^. 
tbey  discovered  for  the  first  time  that  abe  bad 
completed  those  rights  and  obtained  ibc  patent, 
that  she  bad  Hved  upon  the  laod  and  received 
to  her  own  use  Its  rents  and  profits  since  his 
death,  which  are  stated  upon  information  am) 
beliefto  be  13,000;  that  tbe  land  is  of  the  value 
of  one  thousand  dollars  per  acre;  that  ibeotbcv 
defendants  named  claim  to  have  some  Interact 
In  the  land  by  purchase  from  her;  that  such 
purchase  was  made  with  notice  of  tbe  (riaiot- 
tffs'  rights;  and  that  sbe  denies  that  ihey  have 
an;  rights  In  tbe  lands,  or  in  the  rents,  issue*, 
and  profits  thereof,  Tbe  prayer  of  tbe  cont- 
idslnt  is  that  Uie  defendant  Haliie  L.  Tnwr 
mn  be  charged,  as  trustee  for  plaintiffs  of  an 
trndivided  half  Interest  in  tbe  lands,  and  In  the 
rents.  Issues,  snd  profits  thereof,  and  accowM 
for  and  pay  over  to  tbem  such  Interest  Id  tbo 
rents,  Issues,  and  profits ;  that  tbe  other  de- 
tendanls  be  adjudged  to  have  no  Interest  in 
tbe  land  or  in  any  part  thereof;  and  that  ibo 
plalntUfs  nay  have  such  other  and  further  («- 
lief  as  to  the  court  may  sppear  to  be  hist. 

Tbe  entire  claim  and  contention  ottaeplsiM 
Iffs  rest  upon  two  groondi:    1st,  that  at  de- 
ceased acquired  by  i^occDpatlon  of  unsurvqpvd 
III)  t.  S. 


Bnznn  t.  ^h«.Ti 


Imndi  of  the  United  SUtes  &  right  of  pmmption 
to  them  DDder  tbe  laws  of  ib»  United  Sut«a; 
and,  Sd,  thu  tha  plAlntUrs,  u  bdn  at  law  of 


nof  ibeBOTlMdBtAV 

Tlut  Modon  li  M  f < 

"ynen  ft  parlf  entillad  to  claim  the  bouflto 

<tf  the  pnemptloD  laws  din  befon  oonaumma^ 

Ing  bis  oUm,  t>y  filing  In  doe  time  all  tbe  pft- 

re  eetetiUal  to  tbe  eMabUabmeni  of  the  (ama, 
■ball  be  competent  tox  tbe  executor  or 
admtnlatralor  of  tbe  eitate  of  nicb  party,  or 
«ne  of  tbe  belrs,  to  flk  Um  neeewry  papeia  to 
complete  tbe  nmei  bat  the  enti;  In  auon  cases 
aball  be  made  In  wot  of  the  han  of  tbe  de- 
ceased preemptor,  and  a  patent  thereon  shall 
cause  the  title  to  muie  to  such  bein,  ulf  their 
names  bad  been  ^edally  meuUoued." 

Nettber  of  these  ftronnds  Is  well  taken.  Ho 
portion  of  tbe  pnbUc  domain;  onlees  tt  be  In 
special  cases  not  affecting  tha  geunl  rale,  is 
open  to  rale  until  It  baa  been  enrreTed  and  an 
approved  plat  of  the  township  embracing  the 
land  has  been  retnraed  to  tbe  local  laod  office. 
A  settlement  upon  the  public  lands  In  advaooe 
of  the  public  sorref  B  is  allowed  to  partiea  who. 
in  good  faith  Intend,  when  tbe  aurreytan  made 
and  returned  to  the  local  land  offlcis,  to  aptd; 
for  their  purchase.  If,  within  a  speclAed  time 
after  the  BurreTB,  and  the  tetorn  of  the  town- 
•hip  plat,  theaetUer  Ukea  certain  steps,  that  lii 
tUes  a  declaratory  statement,  such  ss  Is  required 
when  the  aurreys  hare  pteceded  settlement, 
and  perfbrms  certain  other  acU  prescribed  by 
law,  be  acquires  for  the  first  time  a  right  of 
preemption  to  tbe  land,  that  Is,  a  right  to  pur- 
chase It  tn  preference  to  others.  UntQ  IbeD  be 
has  no  eelale  In  ibe  land  wbfcb  be  can  devise 
by  will,  or  which.  In  case  of  bla  death,  will 
pass  to  his  heirs  at  law.  He  has  been  pemill- 
ted  t)y  the  gOTemment  to  occupy  a  oertafai 
portion  of  tbe  public  lands  and  therefore  Is  not 
a  trespasser,  on  his  Mstement  that  when  the 
propratj  is  open  to  sale  be  Intends  to  take  the 
alepa  prescribed  by  law  to  purchase  It;  in  which 
case  be  is  to  hare  the  preference  orer  othen  in 
purchasing^  that  is,  tbe  right  to  preempt  It. 
The  United  Slates  make  no  promise  to  aeU  him 
tbe  land,  nor  do  they  enter  into  any  contmct 
with  him  upon  the  subject  They  rimply  say 
to  him— tf  you  wish  lo  setde  upoe  a  portion  of 
tbe  public  lands,  and  purchase  tha  title,  you 
can  occupy  any  unsurreyed  lands  which  are 
▼scant  and  bare  not  been  teserred  from  sale; 
and  wben  Uie  public  surreys  an  made  and  re- 
tnnted,  the  land  not  having  been  in  tbe  mean 
time  withdrawn  from  sale,  you  can  acquire,  by 
puraoing  certain  steps,  the  right  to  purchase 
them.  If  (hose  steps  are,  from  any  cause,  not 
taken,  tbe  ;a«frer  of  the  government  has  not 
toea  accepted,  and  a  title  in  the  occupant  is 
not  even  Initiated.  The  Utie  to  tbe  land  re- 
maina  uoafteoled,  and  subject  to  tbe  control 
and  dlapodtlon  of  the  government,  as  before  bis 
occupanCT.  This  dM^iine  has  been  long  estab- 
lished in  this  oonrt  Thus  tn  FHMt  t.  Whit- 
«w,  78  n.  S.  *  Wall.  187,  1»8  ril».'6a8,  67(q. 
where  the  nbjeot  was  fulrr  conndered.  It  was 
beld  that  oecii|)ation  and  Improvement  on  the 
pnbUo  lands,  wUb  a  view  topreemptlon,  did 
dot  ocnfer  a  vested  right  In  ue  land  so  occo- 
tSOlI.8. 


pied.    Spe 

tbe  oonrt,  b,  ...  

BsanTthlng  done  by  him  Is  to  be  o , 

hla  claim  teats  solely  upon  bit  foing  iqMa  th« 
land  and  boDdlng  and  resldlag  m  tt  Then 
is  nothing  In  the  essential  nature  of  these  acta 
to  confer  a  vested  ridtt,  or,  Indeed,  any  kind 
of  claim  to  land,  and  It  laDecesSBty  to  reaortto 
the  preemption  laws  to  make  out  any  shadow 
(tfaoidi  right"  Tbe  same  doctrine  waaafilrmed 
In  JitTSimmVaav  Ou^  89  U.  B.  IS  Wall. 
T7  [91:89],  the  court  obaervlng  Uiatnntfl  all 
the  pnllmlnuy  stepa  to  the  acqttUtkm  ctf  the 
tttteof  tlie  lAUed  Btttei  nescribed  by  la- 
have  been  complied  with,  the  settler  has  n 
Inst  tl     ~ 

oHy  0.   

appropriate  land  office  and  Um  payment  of  Its 
pnce.  "Until  such  payment  and  entry,"  tbe 
court  added,  "(he  Acts  of  Oongreesgive  to  tbe 
settler  ooij  a  nivilwa  of  pneropnon  in  caae 
the  landa  are  offered  nir  aale  In  the  usual  man- 
ner; that  is,  the  privilege  to  pnrchaae  them  In 
that  event,  hi  preference  to  others.  The  Unit- 
ed Statea  by  those  Acts  enter  into  no  contract 
with  the  settler,  and  Incur  no  obtlgatton  (o  any 
one  that  the  land  occupied  try  him  shall  ever  be 
put  up  for  aale.  Th^  simply  declare  Uiat  In 
case  any  of  tbelr  landa  are  thrown  open  for  aale 
the  privilege  to  purchase  them  In  limited  quan- 
tltlco,  at  fixed  prices,  shall  be  fli«t  given  to  par- 
ties who  have  settled  upon  and  Improved  them.' 
Nothing  was  done  in  this  case  l^  Uie  deceased 
occnpant  beyond  his  occupancy,  and  therefore 
nothmg  to  initiate  a  title  In  him;  not  even  the 

S'  rilege  ntpurcJiasinK  the  land  was  acquired 
him.    Hu  death  occurred  two  years  before 
surveys  were  made  and  returned. 
Section  8969  of  the  Revised  Statutes,  upon 


taken  from  section  two  of  the  Act  of  March 
Sd,  1S4S  (S  Stat  at  L.  690),  "to  autborlie  the 
investigation  of  alleeMl  frauds  under  the  pre- 
emption laws,  and  for  other  purposes."  At 
that  time  no  settlement  on  unaurvcyed  lands 
was  permitted  by  tbe  laws  of  the  Untied  Statea 
and  the  second  section  was  Intended  to  secure 
lo  the  heirs  of  the  deceased  preemptor  a  claim 
to  the  benefltof  the  preemption  laws,  wbichbe 
had  initiated,  but  not  completed  before  bis 
death,  "by  filing  In  due  UmeaU  the  papen 
essentia]  lo  the  establishment  of  the  same." 
Hla  executor  or  administrator,  or  one  o'  his 
bdn,  was  in  that  event  allowed  to  file  such 
papers.    No  claim  of  the  deceased  In  this  case 


failure  to  file  tbe 
aid  not  anlve  during  his  lu< 


e?pe": 


V4 


ime  for  any  papers 


□eceasary 
to  be  filed 


The  contention  of  the  plalntilEa  In 
that  the  wcUon,  upon  a  correct  construcllon, 
extends  lo  heirs  ofa  deceased  occur  "'    *    - 


led  occupant 

ed  public  land  of   the  UnTted  Stales, 
urlng  bla  life  did  nothing  beyond  Its  oc- 
cupation and  Improrement,  the  aame  rights 


whodt 


which  I 
entitled  at 

of  the  preemption  lawa.  It  is  upon  tbe  sup- 
poeed  denial  of  such  righia  to  the  plalntIA  by 
the  court  below  that  the  Jurisdiction  of  this 
court  la  invoked:  It  Is  upon  that  denial  alone 
that  tbe  Jurisdiction  can  be  nulntidned.  What 
we  have  said  as  to  the  legal  eftect  irf  the  dn- 


>,  Google 


SuFBMiai  Comr  at  rs*  Usttxd  8tatb& 


CMMd'(  oeenpatlon  tad  ImproTemenl  obowa 
Out  no  title  was  Initlftted  or  right  of  preemp- 
Uoii  CKMad  by  them;  and  of  ooune  notliiDg 
wM  left  tif  tue  deoBued  to  )m  compleled  by 
hlabeiis,  aad  benoe  there  wM  no  denial  of  anj 
rights  to  them  under  the  atatuta,  u  H"<""^ 
JudgmeU  affinntd. 


tMI)      DI8TRI0T  07  COLDHBIA,  Fiff.  fit  At., 

LAWRENCE  E.  GANNON. 

fiea  B.  a  BepoTtor^  ed.  227-S».) 

JwrtOhtUm  eter  Ju^pnenti  qf  Dittriet  ^  (h- 

Iwnbia—inUrett—Juritdi^ioiial 
I  /tianl  ipitttion. 


rr  BRROB  to  the  Bnpreme  Oonrt  of  the  Dis- 
trict of  ColmnbU,  to  rarlew  a  jndgnieDt  of 
Out  Court  afflnnlng  In  Oeoeral  iWm  ajndg- 


atMtr$.  A.  O.  Uddle  end 
▼la  for  pUstlS  in  error. 

Jfenn.   S.  8.  Hsnkle  BDd  J.  F.  BimU. 
for  defendant  In  erroR 

Intereet  tipon  tbe  Judgment  below  cannot 


^^ndoffw.  Johtum,  1281T.  8.017(81:277); 
ra*  PiOantM,  TS  U.  a  12  Wall.  451  (aOiiOT); 
Sm  Teri  Sleaatti  R.  Oo.  t.  F^  Nat.  Bank, 
118  n.  8.  808  (80:200);  Kna^  t.  Banki,  48  U. 
B.  2  How.  78  (11:184);  Wettam  XT.  TtUg.  <%■  ▼• 
Bog»n.V&  TT.  B.  668  OS:  078);  WaOtr  t.  (7.  & 
T1U  a  4  Wall.  184(18:810). 

Interert  t«  not  part  of  the  Jndgment  llaeU. 

Bmk  <fU.B.f.  DaiM,  87  U.  &  U  Pet.  89 
fit 


»:S80);  BaMmon  <tP.B.».  r.  ZVwot,  lOOU. 
6.119(26:1171). 

The  validity  of  en  aotborltr  ezeroiaed  noda 
tbe  United  Btates  la  not  qqeaHooed. 

MiUivgar  v.  Bartapu,  78  U.  8.  8  Wall.  SSS 
(18:829);  Bt  Oa/T.  124  U.  8.  870  (81:401; 
Taner  t.  Ktaeh,  83  D.  B.  IS  WalL  88  ISl  Sg); 
Dttmat  T.  MerehanU  Mvt.  Jni.  a>.  81  U.  8. 14 
WalL  681  (20:707);  Bank  ^  the  Old  Damiiuan 
T.  MeYagh,  98  U.  S.  S83 (25:110):  Nob  TorkL. 
Iru.  Of.  T.  mTidrm,  OS  U.  &  888  (28:700); 
BttheB  T.  Demant.  71 U.  8. 10  Wall.  5S7  (19: 
1007);  BetkAeld  r.  SoekAoU,  09  U.  &  120  (23: 
507). 

Mr.  Ohtef  Jvttiee  FiiU«r  ddivered  the  optn- 
ion  of  the  court: 

The  defendant  to  error  recovered  Jndgmenl 
in  the  Sapreme  Court  of  tbe  Dietnct  of  Co- 
lumbia, against  tbe  Dlatrict,  for  five  thousand 
dollars.  In  an  acUoo  on  the  case  for  penookl 
inluriea  on  the  17th  da;  of  Jauoary,  ISS-i, 
wnich  jvulgment  was  affirmed  In  general  term 
on  the  28th  of  May  succeeding,  and  the  cause 
brought  here  oa  writ  of  error. 

Under  the  Act  of  Congreei  of  March  8, 1883, 
(28  Stat,  at  L.  448),  no  appeal  or  writ  of  error 
can  be  allowed  from  an;  Judgment  or  deciee  in 
an;  snit  at  law  or  In  equitv  in  the  Sapreme 
Court  of  the  District  of  Columbia,  unless  the 
matter  in  dispute  ezclurive  of  ooels  eUall  exceed 
the  sum  of  Ave  thousand  dollan,  or  unleM  the 
Talidlty  of  a  patent  or  copTilgjit  is  Involved  in 
the  Buft,  or  the  validity  of  a  treaty  or  statute  of, 
or  ao  sutbori^  exerosed  under,  the  United 
Btatea,  ts  dravrn  in  qneetion  therein. 

The  iudgment  in  the  case  at  bar,  as  rendered 
at  special  term,  was  for  five  thousand  dollars 
and  costs;  and  this  was  aEDrmed  with  costs,  but 
not  with  interest,  the  general  term  th^by 
dmply  declaring  that  it  was  satisfled  to  let  tbe 
former  Judgment  stand.  In  aU  perticolan  ma- 
terial to  the  inquiry  as  to  the  value  of  tbe  mat- 
ter in  dispute,  the  record  is  the  aame  as  iaBat- 
timon  S  P.  R.  Oa.  V.  Trtmk.  100  U.  8.  118 
[S!:87I]  where  this  court,  spealdng  by  Hr. 
Vki^Jvttics  Waite,  said:  "In  cases  brought 
here  on  writ  of  error  for  the  re-examlnation  of 
Judgments  of  afflnnsDce  in  tbe  Snpteme  Court 
of  the  District  of  Columbia,  the  value  of  the 
matter  in  dispute  Is  determined  b;  ' 
ment  affinnea,  without  adding 
coats," 

Tbe  general  rale  has  been  repeatedly  ao  laid 
down.  Wetftra  V.  Tdeg.  Go.  T.  Bogin,  03  U. 
B.  S88  [23:0771;  Waiker  v.  Umt«d  State,  71  U. 
S.  4  wall.  168.  les  ri8:810j:  Knavpf.  BaiJu, 
48  U.  a  8  How.  78  [11:184];  StuTork  Bltait- 
ad  R.Q>.r.  Fifth  Sia.  Bank.  118  U.  S.  008 
[80:8BO]. 

Where  iotenal,  bistead  of  accompanying  the 

Judgment  or  decree  as  damagea  tor  the  deten- 
ion  of  a  spedflc  amount  adjudged  or  decreed, 
to  part  of  the  claim  liUgnted,  ana  the  Judgment 
or  decree  is  so  framed  as  to  t^ovidefor  it  to 
run  fnnn  aperiodanlecedenttotlureiMlltionof 
ioeh  judgment  or  decree,  or,  tn  actSooa  m  em- 
trasftt,  according  to  the  leims  of  tbe  conlract 
upon  which  tbe  action  Is  based,  Jnrfsdlctioii 
may  attach.    ZeekmdeifY.  Ji)htion,126  TJ.  B. 

11:3771;  The  PalapKO,  70  TJ.  B.  12  WaD. 

^  TteBio  tfmmd^  88  U.  a  1*  WaO. 


017  rei:377J;  3 
401090:457]:  T 
178  [83:00]. 


^       »•  0. 8. 


UsnuLTi  V.  Tbb  *T.f»j 


This  remit  would  lure  followed  here,  If,  b; 
the  Judoment  of  afBrmuioe,  interest  bad  been 
directed  to  be  added  to  tbe  jadgmentat  gpadal 
term.  Aa  It  la,  bowerer,  the  Judgmeot  falli 
below  tbe  amoimt  Decenary  to  ^veuajtufsdlo- 

llOD. 

Upon  tbe  trial  tbe  foUowing,  among  other, 
tnnructlona  were  aaked  for  tbe  defendant  and 
nfosed: 

"Tbe  present  goremment  of  tbe  District  of 
OolnmblA  having  oeen  Imposed  upon  tbe  people 
of  tbe  INttrictwtUioat  any  power  or  oppoitn- 
Dity  on  the  part  of  aaid  people  to  accept  or  reject 
tbe  same,  the  IMstrict  cannot  be  bdd  reeponflble 
tor  tbe  negUtcence  of  said  goTorament 

"Tbe  Enstaid  of  Colambta,  under  tbe  form 


"If  the  care  of  tbe  sireeta  of  the  Oltr  of 
Washington,  as  a  public  duty  Is  Imposed  by 
Ibe  SUtulea  upon  Ibe  IMstilct  of  CkilumUa,  Ibe 

terformance  of  which  is  for  tbe  general  bene- 
It,  and  the  District  derives  so  proDt  bom  It, 
then  no  action  can  be  maintained  against  tbe 
District  for  damages  resulting  from  a  neglect 
to  perform  sndi  public  dn^. 

"The  pteeent  fmn  of  gorenunoit  of  the  Dis- 
trict of  ColamUa,  consisting,  as  tt  does,  of  of- 
flccTS  who  an  all  appc^tM  aod  paid  by  tbe 
Dnited  States,  wllbont  any  power  to  levy  taxes 
or  expend  mmer  except  as  directed  by  Oon- 
nesSilsnototsncbacbaracterasto  make  the 
District  responsible  in  damages  for  any  m^- 
gence  of  those  ofBcers." 

It  la  contended  on  behalf  of  the  ploIntUt  in 
error  that  the  validly  of  tbe  authority  con- 
ferred upon  tbe  District  Commissioners  by 
Orangiess  Is  drawn  in  question  in  tbla  suit. 

We  do  not  agreewlth  connsel  in  this  view. 
The  fnstmctions  above  quoted  involved  tbe 
Acts  of  Uongteas  creadog  the  District  Govera- 
ment  only  as  bearinit  upon  the  question  of  the 
liaUlity  of  the  District  for  negluence  In  failing 
to  ke(f>  tbe  streets  la  repair,  andoy  way  of  cod- 
stnicQOD,  and  tbe  valldi^  of  the  Acta  them- 
selves or  of  Ibe  authority  exercised  undw  them, 
was  not  denied.  The  case  of  Balttmor*  A  P. 
S.  a>.  r.  HcjMiu,  antt,  90&  b  deddve  that  Ju- 
risdiction cannot  be  muntalned  on  this  giound 
under  such  ciicamftancea. 

ITUvtU^  tmr  va  QumSon  ie  diuntmd. 


>LU]aiA,  PL 
Ehnv,  «.  OiiiHTOB  H.  Bhkkboit,  No.  188. 
In  error  to  tbe  District  of  Oolnmbla. 


In  this  case  as  fai  tbe  DiUnot  tg  MvnMa, 
PlatKUff  In  Error  v.  Zawrsnoi  B.  (TtHMiim, 
No.  183,  Just  decided,  and  Uwt  fw  tbe  reasona 
there  givm  the  «rA  ^ttror  nmut  t»  dUmimed. 

oathbrhtb  a  ubtgalfs  m  au. 


THE  BTEAHSHIP  AT*»irA.  bto.,  Bt  al 

0ae  &  a  Bepcrter^  ed.  "TIW  Alaika,"  m-«nj 
JvrttHeUtm  04  ttomotaU—molitm  to  ditmim  or 
ISO  U.S. 


LWbere  tbe  soil  liallbelAirwm  and  the  itlinila- 
loDjriTaii  to  release  tbe  vessel  la  for  the  sum  of 
takOOIL  for  Ibe  bniefltctf  Ave  parties,  esoh  of  irhoae 
ilatm  for  damans  Is  tUUnX  some  of  whom  might 
'Bopver  moietban  WUno.  do  amount  Involvidia 
Mota  «ase,  on  ttaa  queadon  of  lurMlotfcm,  Is  00,000, 
rhloh  Is  niflkaMa  t  to  fl  *•  this  oouTt  MrUdloQoa  aa 


&  The  stttiite  o(  New  York  on  the  nbilBot  of  so* 
Ucma  (or  death  br  ne^lsoiioe,  does  not  apply  to  a 
ease  wbOTs  tbe  daath^d^aot  ooodt  wlthtaUeStatw 
otNew  Tork,  hoc  In  wata»«uh)aM  to  Us  JaMdla- 

4.  Hie  AdralraHr  Oourta  of  tlie  Unttad  State* 
eaonot  take  oo^lanee  of  •  suit  to  reeorer  dam- 
■fsi  tor  the  6e»tb  of  a  human  betv  on  the  hteb 
seas  or  on  waten  navlgaUe from  thesaa, eansBdbj- 
ncall^enoe.  In  the  atiseooeof  ao  Aot  of  ODcaraM  or 
a  natute  of  a  eiata,  ilvlns  a  right  of  aoUon  tbere- 


APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  Tork,  in  a  libel  in  ran  in  admi- 
ralty, awarding  to  the  libelants  certain  damage* 
for  the  la«  of  the  pilot  boat  "  Columbia,"  and 
of  penonal  effects,  and  dismissing  the  libel  lit 
respect  to  the  damages  claimed  for  tbe  lota  of 
Uvea. 

On  motion  to  dismiss  tbe  appeal,  united  with 
a  motion  to  affirm  the  decree.  Motion  to  dit- 
min  ionied,  and  doerte  aMrmtd. 

See  8.  C.  «ui  nom.  Van  FtU -r.  The  Atatka, 
SSFed.  Itep.  107. 

The  facts  are  staled  fn  tbe  opinion. 

Jfr.  Oeo,  BwtboBA  AdMmm,  for  appelleea, 

I  support  of  motion  to  dismiss: 

Tbe  sum  in  diqiute  in  e*cb  case  is  not  soft 
dent  to  give  Jurisdictioo  to  this  court 

The  Jnriadlctlonal  amount  cannot  be  affected 
by  the  Joinder  of  the  parties  in  one  action. 

(Wear  v.  Almmdtr.  81  U.  8.  6  Pet.  US 
(8: 846);  Oruntr  v.  U.  8.  03  U.  8. 11  How.  ISft 
(18;  iUT):  BiA  v.  Xomfart,  08  U.  S.  12  How. 
847  {18: 1017):  Begtn  v.  7%a  ••  3t.  Oharia^  W 
n.  B.  19  How.  108  (IS:  S«8)i  Bampim  v.  WOA, 
aO  U.  a  S4  How.  307a«:<83):  ftaewv.   — 


131  (26:45):  OhatfiM  v.  Boide,  lOS  U.  8.  281 
(28: 044);  JE^n  V.  JTarsAaS,  108  U.  S.  S7S 
(87: 248);  OiparU  Bait.  S  0.  B.  Od.  106  V.  8. 
0  (37: 78);  attoart  r.  Dunham,  IIS  U.  S.  SI 
(29:820). 

The  instant  this  Btipnladon  was  given  aod 
•ubstitnted  for  tbe  steamer,  the  question  of 
amoonia  seveially  reooveiaUe  was  finally  de> 
termined. 

BobertaT.  2bAmftiiAla  SWooda,  887;  Tho 
IPMttf  SauoJI,  4  BlatcU.  108:  Z%«  3%>fa^  8  Beo. 
837;  B.  V.  10  Blatcht  208;  Tht  Sahor.  « IM. 
Bop.  218. 

No  liability  can  be  Incurred  In  pi 
Ttm  beyoDd  the  amount  of  tbe  at 
for  the  release  of  tbe  vesseL 

Eeniy,  Adm.  Juris.  &,  Pro.  844;  The  WM, 
81  U.  B.  14  WalL  406  CW:77«;  n»  Aim  Oar- 
aUne,  00  U.  8.  8  Wall.  BBS  (17: 888);  Tht  WO' 
*ato,SB  U.  8.  800(84:491). 

After  the  release  of  steames  the  ameudmenta, 
»» 


SuFBtU  COU^  OV  THB  XIXTIMD  8X1.198. 


Oct.  TsitK. 


incKMdiiK  olalmt  MnreraDj  to  (10,000,  eoold 
bam  no  uteM. 

Lmt.  ffafton,  68 TJ.  B.  1  WilLBffl. ^ 

The  burden  of  ihowliig  Jarlsdictioo  !■  npon' 
mmdiMBta. 

2fiunnT.  .ffbfMm,  85TJ.  B.  lOPet.  160(0:881); 
7AcJMMFa«a>n«ro,  Jr.  10817.  B.  806(37:  780). 

Damagea  must  exceed  9S,000  to  give  JutIb- 
dlction. 

Wallsn-r.  U.  B.  t\  U.  S.  4  WdL  lOSaSiSiet. 

loleienoaiiiiot  be  added. 

Airnnraisay  t.  PUhar,  61  tT.  S.  SO  How.  BBS 
<15:7W);  Zineoln  t.  Otaflin,  74  U.  8.  7  WaU. 
18S  (19: 10^;  BedMd  y.  Tadl^«ra  Iron  Co.  110 
U.  8. 174  (28: 109);  Bupreme  Court  Rulee,  Na 
iS8,  per.  4;  TTdaUy.  The  0M&.  S8  U.  B.  17  How. 
17iflB;42). 

Wbere  &  want  of  juriadlctloii  Is  patent,  the 
•coim  wiu  diamin. 

Smpte  T.  Bagar,  71  U.  S.  4  WaU.  481  (18: 
4(0):  Clark  t.  llaneoeli,  94  TT.  B.  4S8  (34:  IM). 

ThiacaeelasfmilArto  37i4  Birrufrufy,  119n. 
S.  199  (80: 890). 

It  U  not  tlie  practice  to  retain  tuch  plain 
«aae8  for  argument 

Bineklmv.  Morton,  108  U.  8.  794  (86:458); 
meat  V.  WiUiamt,  104  U.  S.  S56  (38:843);  Tht 
S.  C.  Tryon,  105  tf.  8.  867  (36: 1036). 

Mr.  ■hain«s  PatImf,  for  appeUanta,  in  op- 
(KMttioD: 

A  motion  lo  afflnn  canaot  be  eatertalncd,  on- 
leea  there  la  color  of  right  to  a  dismissal. 

WMtnegt.  Ci»i,99U.  8.  607(35:446);  Binek- 
leu  V.  Morton.  108  U.  8.  764(36:458);  Mica*  t. 
FtBwmr,  104  U.  8.  656  (2fl:842);  Indtptndent 
SeAaoi  Diit.  t.  Hi«,  106U.  B.  438  (37:  ifflT);  i)a- 
mei-r.U.8. 118 U.  6,  687 (38;  11491 

Tbla  court  has,  from  time  to  tune,  cbanged 
tta  own  decIsioDS  and  enUrged  the  admir^tv 
JurladicUon  [_"  ne  QentKe  Chief,'  B8  U.  8,  13 
How.  448  (18;  1058),  overruled  "  The  Thoguu 
•fijfmtw,  28  U.  8. 10  Wheat  428  (6:858);  Pey- 
roux  T.  Bonard  (The  Planter),  83  U.  S.  7  Pet. 
S34(8: 700)1  Bjbart'v.  Drogan.asXJ.  8.  lOFet 
108  (9:8«8);  "  The  (Meant"  t.  Phcebu$.  86  D. 
8.  11  Pet.  178  (B:  677);  Wanj^  y.Clar^, 46V. 
8.  OHow.  441(13: 330)],  and  held  that  admirattj 
Jurisdiction  was  not  coaflued  to  waters  within 
the  ebb  and  Sow  of  the  tide. 

See  Benedict's  Admiralty,  Sg  74,  111;  Sk 
parte  Gordon,  104  U.  8.  B16  (36: 814);  The  Mao- 
noiia.  01  U.  8.  80  How.  296,  807(15: 900). 

In  other  matters  this  court  has  reversed  lis 
rule  of  JurisdlcUoo;  TAe  Dred  Seoll  doctrine*; 
The  Legal  Tender  Case*;  Otbone  v.  MoHU,  88 
U.  8. 16  Wall.  479  (31:  470),  reversed  \it  W.  V. 
Td.  Co.  V.  Taat.  105  U.  8.  460(26: 1067),  are  in- 
atancea;  tbere  are  otbera. 

Since  "  The  Barri*btiroh,"  119  U.  B.  199  m: 
858),  was  decided  /tKb«  Benedict  held,  In  "  7!A« 
C^jhalonia,"  39  F«d.  Rep.  SS3,  affinned  in  83 
Fed.  Bep.  113,  that  damagea  for  loBs  of  life  m^r 
be  recovered  in  admiraltr, 

Jfr.  Jvttiee  Blktckford  dellvded  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  tlieap  teal  in  thtt 
case,  and  united  with  It  te  a  motion, 'under  sab 
division  5  of  Rule  6,  to  alflrm  the  decree  below, 
OQ  the  ground  thM,  although  Uie  record  may 
M(f2  ]  allow  that  this  court  haa  Jurudictlon.  it  is  man- 
if  eat  the  ^peal  waa  taken  tat  delay  only,  or 


that  the  question  <m  which  the  Joriidictlon  do- 
peods  la  lo  frivolous  aa  not  to  need  further  u- 
gumeoL 

The  mit  la  a  Ubd  t*  fm*.  in  admiralty,  filed 
in  the  Dlatrict  Court  of  the  Untlad  States  for  the 
Soutbero  District  of  New  Trnk.  by  theownen 
of  the  idiot  boat  Oolumbla.  against  the  British 
steamaolp  Alaaka,  to  recover  damages  for  the 
loss  of  lite  Oolumbla  by  a  ooUlsloii  with  The 
Alaska,  on  the  9d  of  Decembv,  1888.  on  the 
high  seas  near  the  ooait  of  Long  Islaod,  New 
Tort;.  The  libel  also  embraced  a  claim  for  the 
loss  of  property  and  personal  effecta  byaomeof 
the  Ubdanta.  There  was  claimed  for  the  loss 
of  the  pilot  boat,  tlCOOO,  and  for  the  loss  of  the 
otberpoperty,  $3,100.    It  was  allied  that  the 

-'-■■---  -'-"^ 

ins  on  board  of  Um  pilot  bo«t  were 
drowned.  Among  them  were  tour  pilots  and  a 
cook.  One  of  thefour  pilots  waa  a  part  owner 
of  The  Colnmbla. 


claImtoTbeAlaska,afterlH  .    

alao  save  a  stlpnlatloo  for  value.  In  the  sum  of 
f90,()00,to  seoure  the  release  of  The  Alaska  from 
the  daima  foe  the  losa  of  The  Columbia  aod  <d 
the  persona]  effecta.  A  aupplemental  libel  was 
fliea  by  the  widows  of  the  four  pilots  and  of  the 
eook  who  weredrowoed.  end  in  it  tour  of  them 
on  behalf  of  tbemaelvea  and  Infant  children 
aevnally.  andtheotheroneonherown  bebaJf, 
cUmea  In  each  of  the  live  instances  damages 
In  the  som  of  (5,000,  for  the  loaa  aevwaUy  of 
the  lives  of  the  pvsona  so  drowned.  After  the 
fllhir  of  the  supplemental  libel,  Pearce  gave  a ' 
further  stipulation  for  valne,  in  the  sum  of 
$36, 000,  to  secure  the  release  of  The  Alaaka  from  I 

the  claims  for  the  loaa  of  the  five  Uvea.  The 
latter  stipulation  was  in  the  following  terma: 
"  Whereaa,  a  supplemental  libel  was  filed  on 
SSd  day  of  November,  in  the  year  of  oar 
Lord  one  uonsand  debt  hundred  and  eighty- 
four,  t^  Catherine  A.  Hetcalfe,  Hary  B. 
NoUe,  Agnes  Arnold.  Hary  Wolf,  and  Belb 
Forblade  against  the  British  sleamahlp  Alaska, 
ogloee,  etc,  (tor  the  reasons  and  cansea  in 

aid  libel  mentioned:  and  whereas,  the  said 

siesmshlp  Alaaka,  ber  enKinea,  in  lite  ociginal 
action  brought  against  said  vessel  by  Augustas  1 203] 
Van  Pelt  and  others,  was  In  the  custody  of  the 
marshal  under  the  process  Issued  in  puiauaDoa 
of  the  prayer  of  the  said  libel;  and  whereas,  a 
claim  to  said  vessel  hss  been  filed  1^  William 
Pearce,  and  the  value  thereof  has  been  flied  by 
consent  at  twenty-five  thousand  doUaia  for  tha 
purposes  of  this  action,  aa  aiqieaiB  from  aaid 
consent  now  on  file  in  aaid  court;  and  the  par- 
tlea  hereto  beret^oonsentingand agreeing,  that 
In  case  of  default  or  contumacy  on  the  part  at 
claimant,  or  bis  surety,  execution  for  the  above 
smiiuDt  mayissueagunst  tbdir  goods,  chstlels, 
and  lands: 

'Now,  therefore^  the  condition  of  the  atlim 
laUon  la  audi,  that  if  the  sUpulatora  under 
signed  shall  at  anytime,  upon  the  Intertocotosy 
or  final  order  or  oecree  of  Ute  said  disbrict  coott 
or  of  any  appdlaie  court  to  wUdi  the  above 
named  suit  may  iHOoaed,  and  npon  notka  of 
such  order  or  decree  to  WUoox,  Adams  A 
Macklln,  Esquires,  procttns  for  the  c*  ' 
of  said  steamship  iWc^  her  c 
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»blde  by  mi  p«7  tlie  mone^  Kvarded  bf  tbe 
Qonl  decree  rendered  by  thu  court  or  appel- 
late court.  If  tiay  appeal  intervene,  then  this 
atipuiation  to  be  void;  otherwiie  to  remain 
in  full  force  and  vir^tue." 

Fearce  put  in  eiceptiona  and  an  aniwer  to 
the  libel  and  the  BUppIemental  libel,  denying 
the  tiabititj.  The  diBiiict  court,  on  ■  hearing 
on  pleadings  and  proofs,  entered  an  intA-loc- 
utorj  decree,  adjudging  that  the  collision 
ytOM  caueed  bj  the  mutual  fault  of  The  Al- 
aska and  The  Colmnbia,  and  referring  it  to 
«  commissioner  to  aacertain  the  dKOiagei. 
27  Fed.  Rep.  704. 

The  comntiasioner  made  hla  report,  which 
-waa  excepted  to  by  both  parties,  and  a  decree 
-was  made  by  the  district  court 'awarding  to 
tbe  libelant^  certain  sums  as  damages  for 
the  loss  of  The  Columbia  and  of  personal  ef- 
fects, and  dismissing  the  supplemental  libel 
in  respect  of  the  uunagea  claimed  for  tbe 
loss  of  lives. 

Both  parties  aopealed  to  tbe  circuit  court, 
the  claimant  on  the  ground  that  the  libelants 
were  not  entitled  to  any  damages,  or,  it  to 
n4]  aDy,thatthe  damages  allowed  were  excessive  i 
the  libelants  on  ^e  ground  that  they  were 
entitled  to  full  damages,  instead  of  only  half 
damages.and  that  the  value  of  Tbe  Columbia 
had  b«en  allowed  at  too  small  a  sum ;  and  the 
libelants  in  the  supplemental  libel  on  the 
ground  that  they  were  entitled  to  full  dam- 
ages. Elefon  tbeae  appeals  were  perfected, 
it  waa  consented  by  the  parties  that  the  sup- 
plemental libel  might  be  amended  so  that 
the  claim  for  tbe  loss  of  life  should  be  $10,- 
'    OOO  in  each  of  the  five  cases,  instead  of  (6,000. 

The  circuit  court  ( 33  Fed.  Rep.  107 )  made  a 
like  decree  with  that  of  tbe  aistrict  coart, 
flndine  that  both  vessels  were  in  fault  for 
the  collision,  and  dividing  the  damages  and 
the  costs  of  both  courts  between  the  respec- 
tive parties;  and  dismissing  the  supplement- 
«l  lioel  for  the  loss  of  the  lives,  without 
-costs  of  either  court  to  either  party. 

Thesums  awarded  by  the  decree  of  the  circuit 
«ourt  were  paid,  and  tbe  libelants  in  the  sup- 
plemental libel  appealed  to  this  court.  The 
abject  of  the  appeal  is  to  obtain  a  decree  here 
that  llie  Alaska  is  liable  for  the  loss  of  the 
£ve  lives  The  ground  alleged  for  the  motion 
to  dismiss  tbe  appeal  is,  that  tbe  sum  in  diS' 
pute  as  to  each  of  the  five  lives  is  not  over 
the  sum  of  $6,000,  and.  therefore.  Is  not  snifl- 
«ient  to  give  jurisdiction  to  this  court.  The 
view  urged  is,  that  the  amount  originally 
claimed  by  the  supplemental  libel  for  the  loss 
of  each  of  the  five  lives  was  $6.000 ;  that  the 
'Stipulation  in  tbe  sum  of  $26,000  given  to  re- 
lease The  Alaska  from  the  five  claims,  was 
46,000  for  each  claim,  the  amount  in  dispute 
in  each  case  being  one  fifth  of  $25,000;  and 
that  the  case  sbuids  as  if  each  of  the  Ave 
nirtiea   had    commenced   separate   suit   for 
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But,  as  the  stipulation  Is  a  unit,  and  is  for 
the  flum  of  $26,000,  andin  it  the  stipulators 
agree  that  execution  may  issue  for  the  $26,- 
OOO  against  their  property,  and  the  condition 
«f  -the  stipulation  is,  that  the  stipulators 
•ball  pay  the  money  awarded  by  a  final  decree 

(not  exceeding,  of  course,  $2S,000),aDd  as 
the  claim  of  damages  made  by  each  one  of 
tbe  five  parties  is,  by  the  amendment  of  the 
ISO  u.  s. 


libel,  $10,000  instead  of  $6,000,  It  might  Tery 
well  be  tjiat  some  of  tbe  libelants  would  re- 
cover more  than  $6,000,  even  on  an  apportion- 
ment of  the  damases.  The  fund  of  $25,000,  is 
a  common  fund  for  the  benefit  of  the  flre- 
parties;  and,  on  the  facts  of  this  case,  the 
amount  involved,  on  the  question  of  juris- 
diction, if  not  the  entire  sum  of  $25,000,  is, 
at  least,  the  sum  of  $10,000  in  each  case. 
Oibton  V.  Shvfelt,  122  L.  S.  27,  31  [30: 
1083,  lOBei  et  seq.  and  cases  cited. 

But  there  Is  suBcient  color  for  the  motion 
to  dismiss,  to  warrant  us  in  entertaining  tbe 
motisn  to  affirm.  Whitney  v.  Cook,  99  U.  S. 
607  [25:  446];  Binckley  v.  Jforton,  103  U. 
8.764  [26:  468];  Micas  y.  Willianu,  104  U. 
S.  566  [28:  842] ;  TAe  S.  C.  Trj/on,  105  U.  S. 
267  [26:  1026];  Independent  School  DUl.  v. 
BaH,  106  U.  S.  428  [27 :  237] ;  Davitt  v.  O. 
8.   113  U.  S.  687  [28:  1U9]. 

On  the  merits,  we  an  of  opinion  that  this 
case  is  governed  by  the  decision  in  the  case       MMI 
of  The  Barrisburg,  HO  U.  S.  lOB  [30:  368),        ' 


that,  in  the  absence  of  an  Act  of  CongrcHs  o 
of  a  statute  of  a  State,  giving  a  right  of  ac- 
tion therefor,  a  suit  in  admiralty  could  not 
be  maintained  in  the  Courts  of  the  United 
States  to  recover  damages  for  tlie  death  of  a 
human  being  on  the  high  seas  or  on  water* 
navigable  from  tbe  sea,  which  was  caused  by 
negligence.  It  is  admitted  by  tbe  counsel  for 
the  libelants  that  tbe  statute  of  New  York 
(Code  of  Civil  Procedure,  i  1002),  on  the 
subject  of  action  tor  death  by  negligence, 
does  not  apply  to  the  present  case,  because 
tbe  deaths  did  not  occur  within  the  State  of 
New  York,  or  in  waters  subject  to  its  juris- 
diction-  It  is  further  to  be  said,  that  that 
statute  gives  a  right  of  action  only  to  the  ex- 
ecutor or  administrator  of  the  deceased  per- 
son, while  the  present  suit  is  brought  l^ 
widows;  and  that  the  statute  provides  only 
for  a  suit  against  an  individual  person  or  a 
corporation,  and  not  for  a  proceedingtn  rent, 
A  distinction  is  sought  to  be  drawn  be- 
tween the  present  case  and  that  of  The  Bar- 
riaburg,  on  tbe  ground  that  in  that  case  the 
vessel  was  owned  in  Pennsylvania,  while  here 
The  Alaska  is  a  British  vessel;  and  that  in 
that  case  the  wrongful  kilting  occurred  in 
the  waters  of  the  State  of  MasBachusetts, 
while  here  it  occurred  on  tbe  high  seas.  But 
we  see  no  sound  distinction  between  the  two 
cases.  In  the  cose  of  The  Hatrisbvrg.  the  al- 
leged negligence  which  resulted  in  the  death 
occurred  in  a  sound  of  the  sea.  embraced  be- 
tween tbe  coast  of  JIassachuaetts  and  tbe 
islands  of  Martha's  Vineyard  and  Nantucket, 


whether  the  Admiralty  Courts  of  the  United 
States  could  take  oegnitance  of  a  suit  to  re- 
cover damages  tor  the  deaUi  of  a  human  being 
on  the  high  seM  or  on  waters  navigable  from 
the  sea,  caused  by  negligence,  in  the  absence 
of  an  Act  of  Congress  or  a  statute  of  a  State, 
giving  a  right  of  action  therefor.  That  ques- 
tion waa  answered  by  this  sourt  In  the  ne^ 
ative,  and  tbe  decisiMi  entirely  covers  the 
present  cose. 

The  motion  lo  ditmUi  tkt  appeal  it  denUd, 
andthe  dMrwaffAa Cjmrif  O^mri  U afflmeO. 
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TN  ERROR  to  the  Bapreme  Court  of  t 


J.  Slate  of  ^ClfoniU,  to  review  e  Ind^ent  of 
Ibal  Court  afBTminR  a  jadgment  of  a  Superior 
Court  of  the  Stats  for  the  plalDtlS  In  an  action 


Toe  facta  are  «tat«d  Id  the  opinion. 
Mr.  J.  H.  Oltehall,  for  pkinUfls  la  error: 
■  The  United  States,  I^  the  Act  of  Uarch  8, 
18S1,  eatabliabed  a  apedal  tribunal,  to  which 
all  daima  to  lands  made  br  virtue  of  ai^  right 
or  tltla  dertved  from  the  Spanish  or  Hexlwn 
QoTemment  were  required  to  be  presented,  and 
gave  to  each  tribuoab,  and  to  the  federal  oourta 


^  _  r.  Hamr,  87  CaL  IflS;  Fremont  t,  U.  8.  __ 
tr.  S.  ITHow.  058  (IB:  244);  XT.  B.  t.  Fo»»att, 
62  U.  B.  21  How.  447  (16: 186);  U.  &  v.  Castil- 
Uro,  67  U.  8.  2  Black,  168  (17:  878);  U.  &  t. 
FVnt,  4  BawT.  48;  IfeahaB  v.  Sanger,  92  U.  8. 
764  (28:  770);  Bfcfcip  t.  Stoitart,  44  U.  8.  8 
How.  763(11:814). 

No  court,  state  or  federal,  has  Jurisdiction  to 
determine  the  validity  of  aoj  claim  to  lands  Id 
CaUfomla  bv  virtue  of  aDf  right  or  title  de- 
rived from  uie  Spanish  or  Mexican  Govern- 
ment other  than  such  claims  as  were  presented 
to  the  board  of  land  commlMioneTa  nppolnted 
nnder  the  Act  of  Congress  of  March  8,  16S1, 
within  twqveara  after  the  date  of  said  Act, 

AmtT.  EJT&lHoSm.  Land  Cases,  280;  Bur- 
pest  V.  Orag,  57  n.  &  16  How.  48  (14:  889). 

No  state  court  can  have  Jurisdiction  to  pass 
upon  the  valldi^  of  the  title  of  lands  compos- 
ing a  part  of  the  public  domain  of  the  United 
Slates. 

WHOM  T.  Jadcim,  88  V.  8. 18  Pet  51S  (IQ: 
964):  Oibte*  r.  meuttau.  80  V.  S.  18  Wall.  90 
(90:  086);  BogntU  v.  Bro^riek,  88  U.  8. 18  Pet. 
400  (10:  S8G);  Jovrdan  v,  BarrtU,  4$  U.  8.  4 
How.  log  (11:  M4). 


Mr.  A.  L.  Rhodes,  for  defendant  in  eiror; 

The  record  in  the  cause  doee  not  present  anv 

federal  question,  and  the  writ  of  error  should 


Owingi  v.  Norwoed,  0  IJ.  S.  S  Craoch,  S44 

S:  120);  &nderton  v.  Tonh.  51  TJ.  S.  10  How. 
1  (18:  484);  Long  v.  Cbntma.  01  U.  B.  lU 
"^■.  284):  MiOer  v.  Laneatlor  Ifat.  Bank,  106 

.  B.  S42  (£7:  280). 

The  grant  of  the  ftancbo  I«  Tlrgenes  con- 
stituted a  perfect  Mexican  title. 

mrnibg  V.  K  a  77  U.  S.  10  WsU.  SSI  (IJI: 
900);  Midarin  r.  U.  B.  W  U.  B.  1  Wall.  2S» 
(17:  005);  GrvJiam  v.  U.  8.  71  U.  S.  4  Wall 
m  (IB:  888);  U.  3.  v.  Pieo.  72  U.  S.  B  Wall 
689  (16:  696);  Van  Begnegan  v.  BoUon.  05  U. 
B.  85  (24:  851);  U.  8.  v.  Moreno.  68  U.  B.  t 
Wall.  400  (17:  688);  I^-emont  v.  V.  S.  56  U.  a 

17  How.  561  (16:  247);   U.  8.  r.  Vaea,  60  U.  a 

18  How.  556  (15:  485);  Pieo  v.  tT.  &  60  U.  8.  > 
Wall.  281  (IT:  857);  U.  8.  t.  JoHmtan.  68  D.  6. 
1  Wall.  828  (17:  596). 

The  title  being  perfect  under  the  ooloniza- 
tion  law  of  Mexico  and  Uie  regulations  of  1828, 
It  was  not  required  to  be  presented  to  the  board   - 
of  laod  commiadooen  under  the  Act  of  1851. 

Mintum  v.  Brouer,  24  Cal.  644;  Steeenton  v. 
BtnnM,  Sfi  Cal.  481;  ateinbaeh  v.  Moort,  30 
Cal  007;  BeaU  v.  Fi>rd,  28  Cal.  107;  Banki  v. 
Mormo,  SO  Cal.  S37;  U.  B.  v.  Fereh^man,  32 
D.  B.  7  PeL  87  (8i  604);  0".  8.  v.  Clarke,  83  TJ. 
a  8  Pet.  465  (8: 1001);  U.  B.  *.  Wisgin*.  88  U. 
8. 14  Pet  849  (10:  4t)l):  [T.  B.  v.  Arrtdondo, 
81  TJ,  8.  6  Pet.  601  (B:  547);  Btnderton  v.  Foin- 
dtxter.  26  TJ.  8. 12  Wheat.  648  (6:  7181;  TJ.  8.  v. 
PMla.  <e  jr.  0.  52  U.  B.  11  How.  648  aS:  8S4); 
U.  8.  V.  PiUerin,  64  D.  B.  18  How.  8  (14:  28); 
JOent  T.  Emmtger.  81  U.  B.  14  Wall.  312  (20: 
880). 

Congttas  bad  i|ot  power,  nnder  the  Constitu- 
tion, to  require  the  presentatloD  of  perfect- 
titles  to  the  board  of  land  conunisrionera,  nO' 
der  the  penalty  of  forfdtore  of  the  land. 

Jfm  Tone  OUp  v.  J/Un,  86  U.  S.  11  Pet.  109 
(9:  648);  U.  8.  r.  YoOijo.  66  U.  B.  I  Black,  554 
(17:  284);  JI.  8.  v.  Workman,  68  U.  S.  1  WaU. 
761  (17:  710);  U.  B.  v.  Otto,  64  U.  8.  28  How. 
278  (16:  459). 

The  court  will  teke  Judicial  notice  of  tbft 
laws  of  Mezloo  relating  to  the  giantisg  of  pub- 
lic lands. 

U.  8.  V.  Tvmtr.  52  TJ.  8. 11  How.  668  (18: 
S07};  Fremont  v.  U.  B.tS^  TJ.  8.  17  How.  SST 
(15:  245);  17.  8.  v.  Perot,  08  U.  8. 428  (25:  281); 
i^yne  v.  TreadweU.  16  CaL  881. 

Mr.  JviUee  Millar  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  CaUfomla. 

The  action  was  in  the  natnre  of  ejectment, 
brought  Id  the  Superior  Court  of  the  Coua^ 
of  Iioe  Angeles  t^  Dominga  Domlngues  agaiDst 
Brlgldo  BotiUer  and  othm,  to  recover  poasea- 
sioo  of  a  tnd  of  land  riluated  in  said  county, 
known  as  Rancho  Las  Vligenea.  The  title  of 
the  pl^ndfl  waa  a  grant  claimed  (o  liave  been 
made  by  Oie  Goverament  of  Mexico  to  None- 
cfo  Domingoez  and  Domingo  Garrillo  on  ttaa 
flrstday  of  October,  1S84:  but  no  cT'-        "" 


appointed  under  the  Act  of  Oongreaa  of  Hardt 
ISO  D.S. 


BornxxB  t.  Domdiouee. 
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8,  isn  {«  BtaL  ■!  L.  flSl).  "to  Mcerteiii  and 
Httlfl  ttis  priTsto  land  t&boM  in  the  BUle  of 
Callfornia,  um)  no  pAtent  had  ever  Issued  bom 
tbe  United  BtetM  to  anjrons  for  the  land  or  for 
BOT  put  of  It. 

It  sppntred  that  the  defendsnta,  BoUlIer  and 
others,  [Stor  to  the  oommencement  of  the 
■cUoD,  had  settled  upon  and  Mvenlly  were  In 
the  occupanCT  of  the  respecUTe  parcels  or 
tracts  of  Una  claimed  bj  uem,  and  had  fm- 
proved  and  coltlTMed  the  same,  «nd  were  in 
the  poesesdoo  thereof,  with  the  parpow  and 
iolentlon  of  holding  and  ImproTjog  tbe  nTeral 
tract*  of  land  so  seraaUr  iield  aa  preemption 
or  homestead  settler*,  dumfDZ  the  aame  to  be 
public  lands  of  the  United  Statee.  It  was 
shown  that  they  were  competent  and  proper 
persona  to  make  preemptioiu  or  homestead 
claims,  and  that  the  land  in  controTeny  waa 
wltbin  the  territorial  limlta  of  the  ao  called 
Bmcho  !«■  Tltsenes. 

On  thla  atate  at  facts  the  Judn  of  tbe  Infe- 
wtot  court  Instructed  the  Jaij  as  follows: 

"  Ffrtt.  It  Is  made  mj  dutf  to  construe  the 
written  Instruments  recelTed  In  evidence  In 
this  case  and  to  declare  their  legal  efFecL  I 
tba«fore  tnatmct  70a  that  the  documents, 
Plalnmrs  Exhibits  1  and  B,  and  the  acts  evi- 
denced thereby  under  the  Mezicui  law  in  force 
at  tbe  time  tbej  were  made,  constituted  a  per- 
fect grant  and  operated  to  Teat  in  the  gmnteea 
therdn  named  all  tbe  right,  title  and  Inteteet 
«f  tbe  Uexlcan  GoTemment.  They  vested  as 
macb  title  under  tbe  laws  of  Hexico  Id  the 
grantee  as  does  a  patent  &om  tbe  United  States 
to  the  patentee  under  our  ayatem  of  govem- 

"  Buond.  The  title  to  the  land  by  grant  from 
Mexico,  bdng  perfect  at  the  time  of  the  acquf- 
•ition  of  Calitomia  by  the  United  SUtes,  tbe 
xrantee  was  not  compelled  to  aubmlt  tbe  aame 
for  confirmation  to  the  boaid  of  commissioners 
established  by  the  Act  of  Conereea  of  Uarcb 
Sd,  1861,  nor  did  the  grantee,  Nemedo  Domin- 
guez,  forfeit  the  land  described  In  the  grant  by 
a  failure  to  loesent  his  claim  for  connnnatlon 
before  aaid  board  of  commisaionera,  and  the 
title  ao  acquired  by  the  grantee  mav  be  aaserted 
bv  falm  or  nis  successor  m  Int^eat  m  tbecourta 
of  this  coantry." 

To  this  ruling  and  Instruction  the  defend- 
ants excepted.  Judgment  waa  rendered  for 
plaintiff,  which  wu  sfOrmed  by  the  Supreme 
Court  of  the  Stale  of  Callfomla;  and  to  tbal 
Judgment  this  writ  of  error  Is  directed. 

The  principal  error  Bsaigned,  and  the  only 
one  neceasary  to  be  considered  here,  la  in  the 
following  language: 

"  Tbe  court  erred  In  holding  that  under  the 
•^d  Act  of  Congreea  of  March  8d,  18B1,  It  was 
not  necessary  for  each  and  every  peraon  claim- 
ing lands  in  California  by  virtue  of  tor  right 
or  title  derived  from  the  Spanish  or  Mexiran 
Governments  to  present  such  claim  to  tbe 
board  of  land  conuniasionen  appointed  under 
uidAcL" 

The  queatton  {wesenied  la  an  important  one 
In  reference  to  land  titles  In  tbe  SUte  of  Call- 
fonila,  and  la  entitled  to  our  aeriotu  condden- 
tloD.  Altboogh  It  baa  been  genenlly  supposed 
that  nearly  aU  tbe  private  dalma  to  any  of  the 
lauds  acquired  by  tbe  United  Statee  from  Mex- 
ISO  u.  s. 


Ico  by  tbe  treaty  of  peace  made  at  tbe  close  of 
the  Mexican  war  have  been  praaented  to  and 
paBied  upon  by  the  lioard  of  commlsslonen  ap- 
pointed for  that  purposeby  tbe  Act  of  1861,  vet 
clatma  are  now  often  brought  forward  wbicii 
have  not  been  so  poaaed  upon  by  that  boud. 
and  were  oerer  presented  to  it  for  conalden- 
tion.  And  if  tbe  proposition  on  whidti  the  Su- 
preme Court  of  Callfoniia  decided  this  case  Is 
a  aound  one.  namely,  that  the  board  oonstl- 
luted  under  that  Act  had  no  Jurisdlctica  of, 
and  could  not  by  their  decne  affect  In  any 
manner,  a  title  wblch  bad  been  perfected  un- 
der tbe  laws  of  tbe  Mexican  Govemmentprior 
to  tbe  transfer  of  tbe  countiy  to  the  United 


aoroebody  else  been  brought  b 
and  passed  upon. 

The  proposition  aeema  to  have  been  occa- 
sionally tbe  SQbJect  of  comment  in  the  Supreme 
Court  of  California  in  tbe  early  days,  after  the 
land  commission  had  ceased  to  exist,  and  it  baa 
also  been  fiequeDtly  coiuidered  In  decisions  of 
this  court  of  the  same  period.  It  la  urged  very 
fordblv  by  counsel  for  the  plaintiff  In  error 
that  tbts  court  ba$  fully  decided  against  it  In 
aeveral  well  considered  cases,  and  that  previous 
to  the  case  of  Mintum  v,  Brouar,  M  CbL  M4, 
the  decisions,  or  at  least  the  intimations,  of  the 
Supreme  Court  of  California  were  also  against 
the  doctrine. 

By  tbe  treaty  of  peace,  known  as  that  of 
Guadalupe  Hidalgo,  of  February  2.  1848  ^ 
Slot,  at  L.  922),  which  closed  the  controversies 
and  the  war  between  the  United  Stales  and 
Mexico,  a  cesdon  was  made  of  a  very  large 
territory  by  tbe  Government  of  Mexico  to  the 
Government  of  the  United  Btatea.    This  was 

transfer  of  tbe  political  dominion  and  of  the 


Erotection  of  private  property  owned  by  Hex- 
ani  wltbin  this  territory  at  the  time  the  trea^ 
was  made;  and  it  may  oe  conceded  Uiatths 
obligation  of  the  United  Slates  to  give  such 
protection,  both  by  Uila  treaty  and  by  tbe  law 
of  nations,  waa  perfect. 

That  portion  of  thla  territory  which  after- 
wards  lircame  a  part  of  tbe  United  Slates  under 
the  designation  of  the  State  of  California  had 
been  taken  noesesslon  of  ditring  the  war,  in  Um 
yearlSM.  Mostof itwaainawildslateofnat- 
ure,  with  very  few  reddent  white  peiaoua,  and 
very  StUe  land  cultivated  within  its  limits. 
Article  ZI  of  the  treaty  describes  it  in  tbe  fol- 
lowing language: 

"Considertng  that  a  great  part  of  tbe  terri- 
tories which,  br  tbe  present  treaty,  are  to  be 
comprehended  tor  tbe  future  wltbin  tbe  limits 
of  tbe  United  States,  is  now  occupied  bv  sav- 
age tribes,  who  will  hereafter  be  under  ue  ex- 
uudve  control  <rf  the  Government  of  tbe 
United  States,  and  whose  Incnidons  within  the 
territory  of  Mexico  would  be  prejudicial  in  the 
eztreuM,  it  Is  solemnly  agreed  that  all  such  in- 
ctmlons  shall  be  forcibly  restrained  by  the  Gov- 
ernment of  the  United  States,  whensoever  tblj 
may  be  necessary." 

This  extract  from  the  treaty  shows  the  ohar- 
027, 
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Mtarof  Iha  oomtivr  whtoh  wm  acquired  by 
ibe  United  State*  onder  that  iiutrameiit. 

Tei7  •OOD  after  the  Amezkan  army  took 
poaeMoa  of  California  in  1846  It  was  diacov- 
oed  that  rich  mlnei  of  the  predoiu  tnetala 
wen  abundant  In  that  county,  aod  a  rod)  of 
emlgratfoD,  almoat  onpaialleled  In  hiato^,  to 
that  n^jlon  commeooea,  whi^  wuf,  contliiaed 
from  that  Ume  on  for  many  fern.  It  waa  in 
thi>  condition,  aa  to  population,  of  Uw  territoiy 
ltaeU.i>Itb  aptoprietat;  title  in  OiaUnlted  States 
to  a  vast  ngton  of  eoaaUy  loclnded  within  Its 
limit*,  In  which  mlnen,  laDCbmen,  Kttlns 
under  the  Hexican  church  authoriUea,  and 
claimants  under  Vbxkaa  naol*  wen  wldelv 
•catteied,  that  Uie  Btate  ofCaUfomla  was  ad- 
mitted into  the  noion,  asd  tbe  oeceaalt;  waa 
pnaented  fOT  aacertaiuiDg  t^aome  means  the 
valldlt;  of  the  claim*  of  private  individoals 
witUn  its  boundaries,  and  to  eatabUah  them  ai 
distinct  from  the  lands  wblcli  belonged  to  the 
government.  To  this  end  Congren  passed  a 
statute  00  the  8d  day  of  March,  1651,  entitled 
"An  Act  to  Ascertain  and  Bettle  the  Private 
Land  Oblms  in  the  State  of  CsUfomla."  (9 
Bttt.  at  L.  681.>  The  flist  section  of  that  stat- 
ute reads  as  follows: 

"  B>a  1.  That  for  the  pnrpoae  of  aacertaln- 
ing  and  asttUiig  private  land  dslms  Id  the  State 
of  CaHfomla,  a  oommisriou  shall  be,  and  is 
berebf,  conrtltuted,  which  diaU  consist  of 
three  oommissloiieis,  to  be  appointed  bv  the 
Preeldent  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate,  which  com- 
mlsrion  shall  couHnuo  for  ihreeyears  from  the 
date  of  this  Aiot,  unless  sooner  dlacoutiDued  t^y 
the  President  of  the  United  States." 

Several  of  the  soooeedlng  sectims  are  devot- 
ed to  providing  for  offlceiB,  declaring  their  du- 
ties, duecting  the  mode  of  taking  deposltlous 
and  regulating  the  sessloiis  of  the  oommlsslon- 
en,  the  administration  of  oaths,  and  other  mat* 
tars.    The  d^th  section  is  aa  follows: 

"  Beo.  &  That  each  and  every  person  claim- 
fngrlanda  In  California  by  virtue  of  any  fyht 
or  tiOe  derived  from  OuBpaaiA  or  MexieanOov- 
xt  shall  present  the  same  to  the  said  oon 
g  when  sitting  as  a  boafd,  to^etht 


aasthe 

support  of  such  clidms;  and  It  sbal)  be  the  du^ 
of  uie  oommlaaloneis,  when  the  case  Is  ready 
for  hearing,  to  proceed  promptly  to  examine 
the  samie  upon  such  erTdeDce,  and  npon  the 
evideDoe  produced  in  beb&lf  of  the  United 
States,  and  to  decide  upon  the  validity  of  the 
said  claim,  and.  within  thlr^  days  aner  snch 
decision  Is  rendered,  to  certify  the  same,  with 
the  reasons  on  which  It  la  founded,  to  the  Dis- 
trict AttomiT  of  the  Unltsd  States  In  and  for 
the  district  In  which  such  decision  shall  be  ren- 


The  ninth  and  tenth  sections  provide  forq>- 

-  -'-  "^7  the  claimant  and  by  toe  government 

e  deddona  of  this  commladon,  drat  to 


cs; 


whldi  the  commissioners  shall  decide  these 
oases  la  as  follows: 
"  Bkl  11.  niat  the  commiisioaen  herahi 


provided  for,  and  the  district  and  stqHcmo 
courts,  to  deddioK  on  the  validity  of  any  dalm  ***i 
brought  before  them  under  the  provlaKuia  of 
this  Act,  shall  be  governed  by  the  Trsaty  of 
Qtiadalape  Hidalgo,  the  law  of  nations,  the 
laws,  usages,  and  customs  of  the  govummail 
from  which  the  claim  is  derived,  the  prlndj^ss 
of  equity,  and  the  decisions  of  the  Supreme 
Court  of  the  United  States  so  far  as  they  are 
applicable. " 

Section  18  declares: 

"That  an  lands,  the  dalma  to  wbicn  bavo 
been  Anally  rejected  by  the  commisdoneia  la 
manner  herein  provided,  or  which  ahall  be  fi- 


sAott  not  hoM  boom  premnitd  to  the  oaid 
Mmmm  within  Iwoyeart  after  the  dad'  o/ 
(Ms  Aa,  AaU  b»  Htmed.  hM,  amd  eonndend  a» 
part  efihepvbUo  domain  tf  M«  TTnUed  State*; 
and  for  all  claims  finally  confirmed  by  the  said 
commisslonets,  or  by  the  said  district  or  ao- 
prema  court,  a  patent  shall  issue  to  the  claim 
ant  upon  his  presenttuK  to  the  general  land 
office  an  authentic  certificate  of  auch  coofirma- 
tion,  and  i  ~ 
duly  cettlf 

General  <d  Oallfornia,  whoee  duty  it  shall  be  ti. 
cause  aO  private  claims  which  shaU  be  finally 
confirmed  to  be  accnratdy  surveyed,  aod  to 
fundsh  plats  of  the  same,"  etc 

"  Ssc  15,  That  the  final  decreea  rendered 
by  the  said  oommlssiooers,  ot  by  the  District 
or  Supreme  Court  of  the  United  States,  or  any 
patent  to  be  issued  under  this  Act,  shall  be 
oraclnsive  between  the  United  Slates  and  the 
said  daimaots  only,  and  ahall  not  affect  tbe 
interests  of  third  persoiu." 

Two  ivopoaltlona  under  this  statute  are  pre- 
sented by  oouosel  in  support  of  the  dedrion  of 
the  Supreme  Court  (d  California.  The  flnt  of 
these  is,  that  the  statute  itsdf  Is  invalid,  as  be- 
ing in  coofllct  with  the  jprovisioos  of  Ute  Trea- 
ty with  Mexico,  and  violating  the  protedioc 
whkh  was  guarantied  by  It  to  the  property  of 
Ue^can  dtizens,  ownedl>y  them  at  the  date  of 
the  treaty;  and  also  in  conflict  with  the  righta 
of  property  under  the  Constitution  and  laws  of 
the  Uoilea  States,  so  hr  as  it  may  aSeot  titln 
perfected  under  Mexico.  The  second  imposi- 
tion b,  that  the  statuta  was  not  intended  to  ap- 
ply to  claims  which  wero  aunxvted  by  a  oom- 
pleU  aod  perfect  title  from  toe  Hexuan  Gov-  . 
emment,  out,  on  the  cmttraiT,  only  to  toch  ■*  ■ 
were  imperfect.  Inchoate,  and  equltaUe  hi  their 
character,  without  being  a  sulct  legal  title. 

With  regard  to  the  flni  of  tlteoe  propodtioos 
ItmaybesM,  that  an  f ar  aa  the  Act  (rf  Con- 
gress is  in  conflictlwith  the  Treaty  wlUi  Usika 
that  is  a  matter  hi  which  the  court  is  booad  to 
follow  the  BtaintoryenactmHiU  <d  its  own  gov- 
ernment. If  the  tresn  vraa  violated  br  "» 
general  statuta  enacted  for  the  purpoae  of  s* 
certalnlng  tlie  validity  of  daima  derived  Inwi 
the  Mexfcan  Oovemmuit,  It  waa  a  matier  of 
international  concen,  which  the  two  Btstcs 
must  determine  by  treaty,  or  by  audi  other 
meana  as  enabtos  one  Stata  to  enforce  upon  sa- 
otlwr  the  obllmtioss  <tf  a  treaty.  TbiiODoiW 
in  a  class  of  cases  like  the  present  his  d» 
power  to  set  Itsdf  np  as  the  tnstrnmeottlny 
for  enforcing  the  pnmdoBSof  atrsatywiika 
1WU.&. 


UvauLmK  V  iJuMUiwuu. . 
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taaiga  oaXkm  whldi  Uw  Goreramnit  of  Ibe 
United  Sutea,  u  a  WTerelKii  power,  ohooMsto 
dlaregard.  The  Oheroktt  TaHiteo  ,  78  D.  S.  11 
WsU.  OienW:  227];  Taylcr  t.  Mortm,  a  Cur- 
tim.  404;  i&d  Jfoncy  Oiw*,  118  U.  B.  080,  008 
[381  706.  8081;  Whttii^  7.  Bobtr^oit,  124  V. 
B.  190, 1W[81:S8«,  W). 

Tbe  mon  imptnttnt  qoeitloti,  boweTCt,  1^- 
DoesthestMote,  iulU{«OTlBkn»  toithowtab- 
llahment  and  uoertalmiunt  of  priTala  land 
clalma  in  that  oonntn  wUch  waa  dnind  from 
Mexico,  appl;  to  anoi  ai  wan  pcff ectad  aceord- 
Ing  te  Ae  procenei  and  lawa  of  Hexloo  at  the 
lime  (be  treaty  wuoDteradtDto,  or  U  itUmil«d 
to  iboBe  impenect  and  iDchoate  clalnu  where  tha 
loiUatlon  la  the  prooeeiUnn  neoeaaaij  to  Mcura 
a  legal  rigbt  and  title  te  t£e  proper^  bad  been 
comiDeoced  but  had  not  been  oompfetedt 

There  is  nothing  in  tbe  language  of  tbs  rial- 
nte  te  Imply  any  taiA  bzcIimIod  of  perfecMd 
elainu  from  the  Jurisdiction  of  the  commiHton. 
The  title  of  tbe  A£t,  ao  far  as  it  can  be  relied 
on,  repels  anT  >ncb  diatinctlon;  ItU  "toatcer- 
talD  and  aettle  Uie  prirate  land  dainu  In  the 
Stele  of  Oalifornlar>nd  the  fltat  tectionabon 
quoted,  naea  lite  aame  tenna.  "That  for  tbe 
purpoae  of  aacertddlng  and  aettUng  psinte 
land  clalnu  in  the  State  of  Callfomla,  a  oom- 
mlasion  sliaU  be,  and  is  berebr,  oonatltated," 
etc.  Tbe  eighth  wction,  whicn  preaoribee  Um 
tonction*  of  the  court  and  its  duties,  says: 
"That  aoeA  and  «i«ry  person  claiming  binds  In 
Calittania  by  Tirtoe  of  any  r^6i  or  tUU  it- 
Tiittdfrtm  tM  ^niik  orMateanOoMmmint, 
shall  present  die  same  te  the  said  oommis- 
■toners  when  dttliig  a«  a  board, ,  .  .  and  It 
shall  be  tbe  dn^  orthe  commluonera,  whcm 
the  case  la  rudy  for  bearing,  te  proceed 
ptompUy  to  flzamiDe  the  same,    ete. 

In  all  this  there  is  no  Idnt  ta  attempt  at  anr 
distinction,  as  to  tbe  cUms  to  be  preaented. 


wlilcb  are  imperfect  ._ 

the  oontrary,  tbe  language  of  tbe  eighth  aeo- 
tlon  it  aa  precise  and  oomptebensive  as  It  could 
welt  be  made,  in  that  It  tndndos  every  person 
claiming  lands  in  California  "  t^  virtue  of  any 
right  or  title  derived  from  the  Spenlah  or  Mex- 
ican Govemmoit.'* 
The  fUteenth  section  declares  thst  tbe  final 


tween  tbe  United  States  and  tlie  ttiA  claimants 
only;"  that  Is  to  say,  it  shaU  be  conclusive 
00  the  United  Btatee  and  on  the  clainianta, 
but  It  shall  not  conclude  the  righte  of  anybody 
else,  if  In  a  podtionte  contest  the  action  of  tbe 
board. 
It  is  not  poMlble,  therefore,   rrou  the  lao- 

Siage  of  thla  stetute,  to  Infer  Uiat  there  was  in 
g  minds  of  its  frainers  any  distinction  as  to 
the  Joriidictlon  thevweie  conferring  apoo  this 
board,  between  clelms  derived  from  the  Span- 
ish or  Mexican  Qovemment,  which  were  per- 
fect under  the  laws  of  those  govenimenla,  and 
tboae  which  were  inciplent.lmperfeot,  or  io- 
cboate. 

Undonbtedly,  under  tbe  powers  whldi  these 
oommissiooenlMdtoexamnie  intethe  ezlning 
claims,  there  would  be  a  difference  In  tbe  prin- 
ciples of  decUon  which  they  woold  apply,  as 
to  their  vaUdi^,  between  a  perfected  utte  un- 
der the  Heilcan  Qovemment  and  one  wbleh 
1MU.S. 


was  merely  incipient,  and  whlOh  the  board 
might  reject  as  unworthy  of  oonHmiatloD  for 
m»ny  reasons.  Of  this  the  statute  lakes  no 
note,  except  that  it  pravldea  that  the  prindplea 
on  which  the  oomnuidoners  are  to  act  shall  be 
those  mentioned  In  tbe  eleventh  section,  above 
quoted.  ^ 

Nor  la  there  any  reason.  In  tbe  policy  upon 
which  tbe  statute  is  fouDded  aitd  ue  purposes  [24B| 
It  was  intended  te  •ubaarra,  why  tbts  dutlnc- 
don  sltould  be  made.  Obviously  It  was  not 
Intended  U  adjust  or  aettle  dtlea  between  pri- 
vate citizens  making  claim  to  tbe  fftm^  lands- 
It  la  equally  dearuEst  tbe  main  purpose  of  the 


siatau  was  to  aeporale  and  diatingulal 
landa  which  Um  United  States  owned  as  prop- 
erty, which  could  be  sold  to  others,  either  ab- 


somtelv  or  l^  permitting  them  te  settle  thfoe- 
on  with  preemption  rights,  or  which  could  be 
reserved  from  pubHc  tale  entirely,  from  tboae 
land*  which  oelmiged,  either  eqaitably  or 
legnlly,  to  privatepaiiles  under  a  claim  of  right 
derived  frtxn  tbe  Spanish  or  Mexican  Qovem- 

Wben  this  was  done  Ibe  aim  of  tbe  atetate 
was  attained.  Tlieoidedrof  tbecommlstionen 
or  the  decree  of  the  conrt  establlahed  as  be- 
tween the  United  Btetetand  the  private  dtUeit 
the  validity  or  the  invalidlW  of  such  claims, 
and  enabled  the  Oovemment  of  tbe  United 
Stalea,  oat  of  all  Itt  vast  domain  to  aay  "  this 
is  my  property,"  and  also  enabled  tbe  claimant 
nnder  the  Mexican  Qovemment  who  badalust 
dalm,  wbether  legal  at  equitable,  to  say  "this 
is  mine."  Tbii  was  tbe  purpoae  of  theatatuto, 
and  It  was  equally  important  to  tbe  object 
which  tbe  United  Statea  had  hi  the  passage  of 
It,  that  claims  under  perfect  grants  from  the 


The  superior  force  wbich  is  attached.  In  the 
argument  of  counsd,  to  a  perfect  grant  from 
the  Mexican  Gloveramentbad  its  Just  influence 
In  the  Itoard  of  oommittlonera,  or  in  the  courta 
to  which  their  deddons  could  be  CBoled  by  ap- 
peal If  the  titto  was  perfect.  It  would  there 
be  dedded  by  a  court  of  competent  Juriadlctioa, 
boldlngUtat  the  claim  thus  preaented  was  valid; 
if  it  was  not,  then  It  was  the  rigbt  and  the 
du^  of  thai  court  to  determine  whether  it  was 
encn  a  claim  as  the  United  Buiea  was  bound  to 
reelect,  even  though  it  was  not  perfect  at  to 
all  the  forms  and  proceedings  undw  which  it 
was  derived.  So  that  the  superior  value  of  a 
perfected  Mexican  claim  had  the  aame  influence 
m  a  court  of  Juttice  which  la  now  tet  up  for  It 
In  an  action  wl>ere  the  title  is  conteated. 

Nor  can  it  be  said  that  there  is  anything  u: 


be  eatabllthed  If  it  was  found  to  be  valid,  or 
letectedlfitwaslnvaUd. 
We  are  anaUe  to  tee  any  Injustice,  any  want 


nndertook  te  separate  the  landa  hi  which  it  held 
the  proprietary  intetett  from  tboae  which  be- 
looged,  dthv  eqnitablr  or  by  a  atrfct  l^al 


Sunuia  CooRT  or  tks  Ubited  8ti.tek 
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title,  to  pilrate  peiaoDa.  Eto?  paraou  owning 
land  or  other  property  la  at  all  Hmea  liable  lo 
be  called  into  a  court  of  liutice  to  conleit  his 
title  to  It  Thb  may  be  done  bj  anotber  iddl- 
vidnal,  or  by  tbe  goTerament  under  vblcb  he 
liTet.  It  i*  a  Decenary  part  ot  a  tree  govero- 
fDent,  In  which  ail  ate  equally  subject  to  the 
laws,  that  whoever  aaaertB  ilgbta  or  exercises 
powero  OTer  property  may  be  called  before  the 
proper  tribunals  to  soatain  them.        O 

No  doubt  could  exist,  and  none  whatever 
would  have  been  suggeated,  if  this  statute,  in- 
stead of  requiring  the  Individual  claimants  to 
talie  noUce  that  they  were  called  npon  to  estab- 
lish their  title  and  to  come  forwaid  and  do  so, 
bad  provided  that  the  United  States  should  sue 


made,  and  thus  compel  him  to  produce  his  Utle, 
if  he  lud  any.  Such  suits  would  have  been 
«uslalned  without  hesitation,  as  belug  legal, 
constitutional  and  according  to  right  What 
difference  can  it  make,  Uien,  UuU  the  party 
who  U  supposed  to  ptMsess  all  the  evidences 
which  exist  to  mpport  his  claim  la  called  upon 
to  come  before  a  sunilar  tribunal  and  establish 
it  by  a  Judicial  ptoceedineT  It  b  beyond  ques- 
tion that  the  latter  mode  is  (he  more  appro- 
priate one  to  cany  out  the  object  intended,  and 
better  calculated  to  save  time  and  expense,  both 
to  the  government  and  to  the  party,  and  to  ar- 


it  came  to  the  conddeiatlon  of  this 
{2611  Dot  without  large  experience  In  a  somewhat 
similar  claas  of  cases  aridug  under  the  treaties 
for  the  pnrcbaae  of  Florida  from  Spain  and  of 
the  Terrltoiy  of  LooisiaDa  from  France.  In 
the  latter  case,  particularly,  aveiy  much  larger 
number  of  claims  by  private  Indlvldnals  existed 
[o  the  soil  acquired  by  the  treaty,  some  of 
whom  lealded  on  the  land  which  they  claimed, 
while  others  did  not;  and  the  titles  asserted 
were  as  diverse  in  their  nature  aa  those  arising 
under  the  cession  from  Uexico.  *  The  Territory 
of  Lot^siana  was  lidd  for  many  years  by  Spain, 
tben  'by  France,  and  the  mode  of  acqtuiiiig 
lights,  dairoa  aiid  titles  to  the  public  landa  bad 
been  pnnaed  according  to  the  f  rams  presi^bed 
by  those  two  governments,  so  that,  npon  its 
transfer  to  the  United  States,  Congress  was  en- 
gaged for  a  long  series  of  yean  In  the  budoess 
■of  establlsbing  the  valid  daima  and  rejecting 
those  which  were  inratld.  Then  were  in  those 
«aBes  many  Utiea  which  had  been  perfected 
under  (he  Spanidi  and  French  laws,  as  well  as 
those  wbicbweteln  tbemcst  incipient  stage  of 
the  assertion  of  rights. 

It  is  not  profllable  perhaps  to  go  Into  the  de- 
tails of  the  various  Acta  of  Congress  passed 
upon  the  subject,  most  of  which  were  enacted 
in  the  Interest  of  private  clslmanta,  and  many 
of  which  were  designed  lo  remove  the  bar 
which  had  come  to  exist  by  reason  of  delays 
and  fulures  (O  comply  with  the  statutes  in  re- 
gard to  the  presentation  of  such  claims.  Con- 
gress appointed  commissioners  to  investif^te 


eonflrmfng  those  reports.  They  cliangedtbe 
form  and  the  number  of  these  oCacera,  the  rules 
by  which  they  ehouUI  be  guided,  and  the  times 
lltnlted  for  the  assertion  <S  private  land  clalmsj 
980 


Indeed,  it  is  almost  safe  to  say  Ibat  some  1^ 
latiOD  may  still  be  wanting,  and  may  still  be 
had,  to  do  Justice  to  unfortunate  parties  vbo 
have  thus  far  not  obtained  the  advantages  of 
establish ine  their  rights. 

The  wisdom,  tberefore,  of  the  present  Act  In 
regard  to  the  land  claims  In  California  is  mtni- 
fest  by  a  comparison  with  those  earlier  statuta 
in  which  Congress  undertook  to  do  the  ssiik 
thing  which  it  dedredtodoin  the  ActoflSSl, 
but  which  failed  for  want  of  a  dear,  aattsftc- 
tory  and  simple  mode  of  doing  it,  by  brinfii>~  i 
all  the  parties  before  a  tribunal  essentially  ju 
diclal  in  its  cbaraciOT,  whose  dedsioas  sboohl 
be  final  without  further  reference  to  Congrtn. 
But  to  have  the  benefit  of  the  superiority  of  tke 

Ean  of  1861  over  former  modes  of  ertsbfisli 
g  private  rights  to  lands  acquired  by  uett;, 
the  lator  statute  must  be  carried  out  in  accord- 
ance with  the  Intention  found  in  its  providou. 

This  view  has,  we  think,  been  established  acid 
prevailed  without  limitation  or  contradict  in 
the  decisions  of  this  court  from  the  e«lie*t 
period  when  it  could  i)e  raised  here  under  ibe 
statute.  In  the  case  of  I^mtont  t.  Uitilti 
ataUt,  58  n.  S.  17  How.  542.  668  [19:  >U, 
2141,  the  supreme  court,  in  the  opiniott  ddiv< 
ered  tiy  CAufJvitice  Taney,  aaid: 

"It  will  be  seen,  from  the  quotation  wahsTs 
mads,  that  the  8th  section  embraces  notimij 
inchoate  or  equitable  tities,  but  legal  tiUesalM; 
and  requires  them  all  lo  imdarvo  exBDiia*tioa 
and  lo  be  passed  upon  by  Ue  coort  The 
object  of  this  provision  appears  to  Im,  to 
place  the  titles  to  land  in  Oahfornia  opos  i 
stable  foundation,  and  to  give  the  putjes  wlio 
possess  them  an  opportunity  of  placing  them 
on  the  records  of  the  country,  in  a  manner  uxi 
form  that  will  prevent  future  controverw.  In 
this  respect  It  differs  from  the  Act  of  18S4,  un- 
der which  the  claims  in  Louisiana  and  Floridi 
were  decided.  The  Jurisdiction  of  the  court, 
In  these  cases,  was  confined  to  Indioate  eqnl' 
table  titles,  which  required  some  other  ad  o( 
the  government  to  vest  la  the  party  the  1^ 
title  or  full  ownership.  If  he  claimed  to  ban 
obtained  from  eiiber  of  the  former  govern  mean 
a  full  and  perfect  title,  he  was  left  lo  assert  U 
in  the  ordinary  forms  of  law,  upon  the  docu- 
ments under  which  he  claimed.  The  cmuI 
had  no  power  to  sanction  or  oonflrm  it  wbae 
proceeding  under  the  Act  of  1834,  or  the  sob- 
sequent  laws  extending  Its  provisions." 

In  the  subsequent  case  of  United  Aria 
V.  IibttaU.  63  C.  B.  91  How.  445, 447  [IBJSI], 
thia  proposition  la  repeated  in  the  most  oa- 
piiatic  language,  as  follows: 

"The  matter  submitted  bv  Congress  lo  ths 
inquiry  and  determination  ofthe  baud  of  com- 
missioners by  the  Act  of  8d  Haich  16G1  9 
But.  at  L.  633,  g  6),  and  to  the  Oonrta  of  tlw 
Cniicd  States  on  appeal,  by  that  Act  and  the 
Act  of  31st  August,  1853  (10  Stat  at  L.  BB, 
§  12),  are  the  claims  'of  each  and  every  penes 
in  California,  by  virtue  of  any  right  or  title 
derived  from  the  Spanish  or  Uexican  Oovon- 
ment'  And  it  will  be  at  once  understood  thst 
these  comprehend  all  private  daima  to  land  In 
California.  The  effect  of  the  Inqniiy  and  d» 
dsion  of  these  tribnnals  upon  the  matter  sob- 
mitled  ia  final  and  otmclusfro.  If  un&voraUe 
to  the  cUimaDt,  the  land  ■shall  be  denwL 
/  ^  in  D.  !i. 
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bald,  knd  coDildered  u  k  put  of  tbs  pnbUc 
donislD  of  tbe  United  StatM;'  but  If  fKTonble, 
the  decrew  rendered  in  the  commlMfooen  ortbe 
oourta  'ahall  be  oBBclualTe  between  the  Untied 
atateaend  tbe  claimants.'    TbcMAolaof  Oon- 


clalmt  to  land  that  are  withheld  bom  the 
board  of  ooDinlMlooeia  daring  tbe  legal  term 
for  preaentatloD,  are  treated  ai  oonexlBtent, 
and  the  land  aa  beloDging  to  tbe  pnbllo  do- 


In  the  case  of  ITMtat  SaU* 
V.B.S  Black,  17.  108  [17:  SW,  870],  It  waa 
■aldi 

"Power  to  dedde  npon  the  valldltr  of  anj 
claim  preaeoted  to  land  In  Oallfomla,  bv  Tfnue 
Ot  any  right  or  title  derived  from  the  Spatilah 
or  Hexkan  GoTenment,  aa  matter  of  original 
Jurisdiction,  ta,  by  the  Act  of  iheSd  <d  Hand), 
1851,  uchialTel7  conferred  upon  tbe  conunla- 
alonen  appointed  ooder  tbe  flrat  aecdon  of  that 
Act" 

In  the  case  of  JV«wAaB  t.  Bangtr.  99  U.  a 
TBI,  7S4  [28:760,  7701,  It  was  s^d.  In  speaking 
of  the  Sl&tnte  of  18B1,  that  "claims,  whether 
grounded  t^on  an  Inchoate  ora  perfected  title, 
were  to  be  naoertained  and  aoequatelj  pro- 
tected." 

We  win  <mlT  refs  to  one  other  csae,  that  of 
JfoMT.AMnAcMA.  187 U.S.  70,81  roffd^ 81,  tun, 
decided  at  the  last  term,  when  the  whole  sub- 
tect  waa  carefnllT  reviewed  in  the  oplnl<n>  of 


t  waa  carefnllT  reviewed  in  tbe  opinion  of 
.  Jvttke  Field.  In  regard  to  the  qoeadtm 
w  before  ns  the  court  in  thato^nlon  said: 
"It  foUowa  from  what  la  Ihns  nld  that  it 
wonld  be  a  snlBdent  answer  to  the  contention 
of  the  defendants,  that  tbe  grant  under  which 
thef  claim  to  have  acquired  a  perfect  title  oon- 
feiTCd  none.  The  gianteea  were  n(4  Inrested 
with  andi  title,  and  oonU  not  b^  without  aa 
oSdal  deHTCiy  of  poaaeadon  under  the  Mexi- 
can Qoremment,  and  aoch  delivery  was  not 
lud,  and  could  not  be  bad,  after  the  cession  oF 
the  countTT,  except  by  American  authorities 
acting  nnoer  a  Ian  of  Congress.  But  Inde- 
pendently of  this  coDdderatlon,  and  aiaaming 
that  tbe  title  under  the  grant  was  perfect,  tbe 
obligation  of  the  grantee  waa  none  the  leas  to 
present  bis  claim  to  tbe  board  of  land  commls- 
doneia  for  examination.  Tbe  ascertainment 
of  exiatiDg  clalma  was  a  matter  of  vital  impor- 
tance to  ibe  govemment  In  the  execution  of  Its 
policy  respecting  the  public  lands;  and  Oon- 
greas  mif  ht  weU  dedaie  that  a  failure  to  pre- 
aent  alclalm  should  be  deemed  an  abandon- 
ment of  It,  " 
ahould  be  c 

It  la  aald  tiy  counsel  for  defendant  In  error 
that  there  would  never  have  been  any  doubt 
opon  this  qneatlon  were  It  not  for  cenatn  dieta 
io  the  cases  here  referred  to.  We  are  unaUe 
to  percdve  any  aoffldent  reason  for  calUng 
theae  expreasiotis  of  the  court  wboae  Judgment 
must  be  final  on  the  subject,  "dieta,"  for  we 
feel  bound  to  a»y  that  they  were  observatlona 
pertinent  to  the  matter*  under  conatderation, 
•od  aeem  to  have  met  tbe  entire  approbation  of 
the  conttia  wboae  behalf  they  wereultered; 
■nd  aa  thqr  embraced  a  very  considemble 
IM  U.  &  n.  a.  Book  83.  .  tO 


period  of  time,  durlns  which  a  ooutraiy  opin- 
ion wonld  have  aavea  mnch  labor  to  tbe  court, 
we  must  believe  that  die  oplniona  thoa  ax- 
jinsaiil  without  variation  were  the  well  crat- 
aidered  viewa  of  this  court  when  tb^  won  de- 
livered. 

A  careful  examination  of  the  deddons  of  the 
Supreme  Ooort  of  Califtvnla  on  thla  aubject 
wiD  ahow  that  if  tbey  do  not  abaidutely  sup- 
prat  tbia  view,  Otey  contain  notUng  oontnry 
to  It,  until  the  case  of  Jftnlurn  t.  Brvtatr,  84 
Cal  844.  That  court,  io  the  case  of  Ti$a^ 
moAsr  T.  Tlumpton,  18  Cal.  11,  said: 

"By  tbe  Act  of  March  8, 18S1,  the  govem- 
ment  bas  afforded  the  means  of  protec^g  all 
titlea,  iwal  or  equitable,  acquired  preTiout  to 
the  cesuon.  Ila  power  to  thua  provide  results 
from  the  fact  thu  It  ts  soverebm  and  supreme 
aa  to  all  mattera  connected  with  the  tna^  asd 
tbe  enforcement  of  the  obligations  incurred 
thereunder.  .  .  It  must  determine  for  Itself 
what  clalma  to  property  existed  at  the  date  of 
tbe  treaty," 

And  ao  In  jMmpb  T.H(uiar,  87  Oal.  168, 
■hortly  after  the  decldouofifin^rnv.  Browar, 
tupra,  the  court  used  tbe  following  language: 

"The  court  will  take  Judicial  notice  that,  ao- 
ooTding  to  tbe  provldona  of  the  Act  of  Oon- 
greas  of  March  8, 1851,  every  person  claiming 
unda  In  CaUromia,  by  virtue  of  any  right  or 
title  derived  from  the  Bpanlsh  or  Mulcan 


lers,  and  that  aoch  proceed- 
ings moat  be  bad  Uiereupon,  before  ssld  board 
or  tbe  District  or  Supreme  Goort  of  tbe  UdIiwI 
States,  that  a  final  decree  conflrmlcg  the  title 
of  the  Glalmaot  to  the  land  must  he  entered  lie- 
fore  the  patent  for  the  land  could  be  Issued. 
A  patent  could  not  be  issued  for  tbe  laod 
claimed  under  a  Mexican  grant,  unless  «ucb 
proceedings  were  first  had  for  the  conflmia- 
tioo ;  and  It  la  not  pretended  that  they  were  not 
bad  tn  respect  to  tbe  Jimeno  grant.  Tbe  pa- 
tent was  Issued  only  In  pursuance  of  tbe  de- 
cree of  oonfirmation,  and  for  tbe  purpose  of 
carrying  It  Into  effect" 

These  cases  abflw  that  the  doctrine  bas  not 
been  considered  aa  well  settled  in  California 
against  tbe  vlewa  herein  expressed  until  the 
case  now  before  us,  or  ratber  nntll  that  of 
nOan  V.  Pi>t/ormo,  74  Cal.  448,  was  decided, 
wblch  is  referred  to  by  the  court  as  the  tonn- 
datiou  of  Its  Judgment  in  the  present  action. 
That  case  waa  argued  before  a  comrnission  of 
the  supreme  couri,  whose  Jadsment  was 
adtnrted  by  the  supreme  court  of  the  State, 
under  a  law  of  California  which  preacrihea 
thla  mode  of  appellate  Jurisdiction. 

Upon  the  mere  qnestiou  of  authority  these 
dedrions  of  the  Supreme  Court  of  tbe  United 
States,  and  of  the  Supreme  Court  of  Califor- 
nia, would  be  decidve  against  the  judgment  of 
the  latter  court  in  thia  case.  But  we  are  qaite 
satisfied  that  apoo  principle,  aa  we  have  at 
tempted  to  show,  there  can  be  no  donbt  of  the 
propodti<«,  that  no  titie  to  laod  in  California 
dependent  npon  Spanlah  or  Hexicao  granla 
can  be  of  any  validity  which  has  not  been  sub- 
letted to  and  confirmed  by  the  board  provided 
for  that  purpoae  hi  the  Act  of  1851;  or,  if  re- 


Goo^le 
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Jectcd  b;  tbat  board,  conflnned  br  the  Diftrict 
or  Supreme  Court  of  the  Untted  Slatn, 

Tku  propotition  reguire*  that  Uujudgmtntef 
tbt  Supreme  Ctrurt  qf  Caiifomia  in  tb  earn  h»- 
foTt  VM  h»  rmened.  It  it  acoor^ngiy  w  orderti, 
and  tht  etue  rmumdtd  to  tAat  OmirtfOrfiirthtr 
pcooteiiTmt  in  toi^ormUy  inM  thi*  opinim. 
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ArgwdJan.  I4, 15.  JSS9.  Deetdea  AprU  1, 1889. 

Pr  ERROR  to  tbeClmilt  Court  of  the  United 
Btatea  for  die  Houthem  District  of  New 
York,  lo  revlen  a  judgment  for  the  defend  an  ta, 
tn  BO  action  to  recover  iMCk  duUea  exacted  on 
goods  Imported  by  plaiotifTs  in  1878.  B*- 
vermd. 

The  facti  are  stated  in  the  opinion. 

Meun.  Odvin  B.  Smith  and  Staphan  O. 
01»rke  tan  plaintiffs  in  enor. 

Mr.  G.  A.  Jonka.  SoUeitor-Gm.,  for  de- 
fendants in  erroi, 

Mr.  Juitiea  On^  delivered  the  opinton  of 
tbeconrt: 

This  wsa  an  acdon  against  the  execute 
•  late  colleclor  of  the  Port  of  New  York  to  to- 
cover  back  duties  exacted  on  goods  ImpOTted 
by  the  plointllfs  In  July,  August  and  Beptem- 
ber,  ma. 

At  the  trial,  the  pblntlfls  introdaced  eri- 
dence  tending  to  ibow  tiiat  the  duties  exacted 
and  paid  vere  exceesiTe;  that  appeals  to  " 
Becretaiy  of  the  Treasni;  were  taken  and  I  _. 
action  brought  lo  due  tine;  and  that  the  pro- 
test u  to  each  eiiti7  was  filed  after  the  coUec- 
lor's  dedaloD  on  the  rate  and  amount  of  dudes, 
but  brfore  tb«  dale  of  the  flnal  aacertalnment 
and  liquidation  of  the  duties,  as  stamped  upon 
the  entry. 

The  court  directed  a  Terdlct  for  the  defend- 
ants, oD  the  BTound  that  the  protest  was  filed 
"  before  the  uquidatton  of  the  entry  to  wUch 
it  referred,  and  not  within  ten  days  thereafter, 
M  required  bylaw."  The  plaintiffs  duly  - 
f C85I  cepled  to  the  lullns,  and,  after  Jndpoen 
the  defendants,  aued  out  this  writ  of  erroL. 

The  Customs  Acts  In  force  at  the  time  of  tfae 
Importation  of  these  goods  contained  the  fol- 
lowing proTishns : 

The  collector  and  the  naval  (^cer  are  ra- 
qulred  to  make  and  to  indorse  upon  the  Im- 
porter's entiy  a  gross  estimato  of  the  amount  of 
the  duties  on  the  merchandise  lo  which  the  en- 

a  relates;  and  the  mexdiandlse  cannot  be  law- 
y  landed  until  the  amount  of  the  estimated 
dutlM  hi*  been  first  paid  or  secwtd  to  be  paid, 
and  a  permit  granted    Act  <d  Hai^  2,  1709, 


,   1  St«L  at  L.  «H;  Rev.  Stat 


given  by  the  importer  in  doable  its  estimated 
value,  before  it  u  deUveredfrom  the  custody 
of  the  officers  of  the  customs.  If  tbe  collector 
deems  any  appr^sement  too  low,  be  may  oidv 
lew  appmuenMnt,  and  may  cause  the  duties 
._  be  charged  accordingly.  U  (he  importer  is 
dUmtlsfledwith  tbeappraisementthe  ctdledor 


menv  inns oeienninea  Buoii  UB  uoaiBuuuuues 
levied  accordingly.  Acts  of  Hay  28,  1B80.  c 
147.  fig  3,  4, 4  Stat.  ntL.  «09,410:  AtuostW, 
1S4S,  c  270,  g  11,  S  Stat,  at  L.  5M;  l&rch  S, 
1851,  c.  88,  §  8,  »  Stat  at  L.  680;  Rev.  Slu. 
gg  3899,  29»,  2980. 

On  the  entiy  of  any  merchandise,  the  dedi- 
ioD  of  the  colleclor  of  customs  at  the  port  ti 
impwtatlon  and  entry,  as  to  (be  rate  and  amonnt 
of  duties  (o  be  paid  on  snckmercbaDdlse,  shall 
be  final  and  oonclnslve  sgalnet  all  persons  in- 
terested therein,  unless  the  owner,  impDrler, 
agent  or  coadgnee  of  the  mwchandiae  ''sliall, 
within  tea  days  after  the  ascertainment  and 
liquidation  of  the  duties  by  Uie  proper  offloas 
of  the  customs  as  well  In  esses  of  merchandfat 
entered  In  bond  as  for  consumption,  give  notice 
In  writiag  to  tbe  collector  on  eatdi  entry.  If  dis- 
saiisfied  with  his  decision,  setting  forth  thereiB 
distincUy  and  specifically  the  grounds  of  hi* 
objection  thereto,  and  shall,  within  ttiii\j6»,jt 
after  the  date  of  such  ascenatnment  and  liqni- 
dation,  ^peal  iheiehom  to  tbe  SecnUiyof 
the  Treoniry."  Act  of  June  80,  1864,  c.  ITl. 
g  14,  IS  But.  at  L.  914;  Rev.  Slat  $  99St 

The  question  Is  wbeUier  tbe  period  allowed 
for  filing  the  protest  or  notice  of  dlssatisbctiea 
with  the  decision  made  tiy  the  collector  at  the 
time  of  tbe  entir  npon  tbe  rate  and  amount  of 
duties  extends  mm  the  time  of  thM  dedslac, 
or  only  from  tbe  date  of  (he  flnal  BscertainnMBt 
and  liquidation  of  the  duties  as  stamped  upon 
the  entry,  until  ten  days  after  tbat  dMe;  or,  ia 
other  words,  wtiether  this  period,  whldi  i*  b(K 
milted  to  entire  ten  davs  after  th«  asootab 
ment  and  liquidation  of  tiie  duties  as  so  stamped, 
begins  at  the  date  of  the  stamp,  oral  the  eeiliw 
date  of  the  collector'a  original  dedsion  upon 
tbe  estimated  rate  and  amount  of  dutiea. 

The  determination  of  this  question  will  ba 
aided  t^  a  brief  conaldentian  of  the  hlMorvof 
the  law  before  the  passage  of  the  Act  of  lASL 

Under  the  earlier  Ads  of  Oonness,  whiA 
contained  no  provision  on  this  subject,  an  im- 
porter who  bad  paid  unauthorised  dutiei,  u» 
aer  protest,  and  hi  order  lo  obtain  poswssiopts 
his  goods,  might  recover  them  book  fnxa  lb* 
collector  in  an  action  of  assumpdt  for  mos^ 
bad  and  received.  BaioU  v.  OoorMsMri;  S5  C. 
8.  10  Pet  187  [9: 8781. 

The  Act  of  March  8, 1  .  .... 
Ing  the  collector  to  pay  tbe  moM^  Into  U 
Treasury,  notwithstanding  tbe  potest  d  th* 
Importer,  and  dving  tlw  unportor  a  light  <( 
appeal  lo  the  Secretary  of  (he  Treasun,  was 
held  by  Uils  court,  at  Jannaty  Term,  IhB,  I* 
lakft  away  the  importer's  rl^t  to  tirtng  an  a» 
Uoo  of  assumpsit  B  Btst  at  L.  MS;  Ctey*- 
OitrHi,  44  U.  &  8  How.  286  [11:  Sm. 

Then  cams  Uie  Act  of  Febniai;  3 


1,1889,0.88,  bt,nqnb- 
pay  the  moMy  into  Ih* 


U»C.» 


ibyGoogle 


DATnS  T.  IbLLBB. 


.  piovldlng  Out  nothlDg  in  Qie  Aot  of  1889 
^dM  h&Te  tbftt  effect;  "Koi  aball  any  action 
be  mainUlned  aminst  any  collector,  to  recover 
tbe  amooot  of  dnties  ao  paf d  under  proteat,  ua- 
]tm  tbe  aald  proteet  waa  made  in  writing,  and 
Fdgned  bj  the  daimant,  at  or  before  the  pay- 
cnent  of  said  duties,  aetting  forth  diBtinctly  and 
itpeclflcally  Uw  gToanda  nf  objection  to  tbe 
pajmeDt  Uieieof."    6  Stat,  at  L.  787. 

tinder  that  Act,  Ohi^JvMce  Tunes,  alttlng 
In  the  drcnit  conit,  held  tbal  a  proteM  might 
be  made  proepecUvely,  so  aa  to  cover  aDbae- 


when  tbe  duUee  are  flndiv  detondned,  and  tbe 
amount  aimnited  by  tbe  coOeCMi  and  a  pretest 
before  or  at  that  ome  ia  luJBclent  notice,  aa  It 
warns  the  colleclor,  before  he  rendera  bla  ac- 
count to  tbe  Treaaury  Department,  that  he  wHl 
be  beld  peiaonBlly  responeilde  if  tbe  portion 
disputed  u  not  legallv  due;  and  tbat  the  claim- 
ant meana  to  aaaert  lua  ilghta  In  a  court  of  Jus- 
tice." Brunt  V,  Marriott,  Tanw,  182,  144. 
And  his  dedsloo  was  afflrroed  by  tbe  Judnnent 
of  this  court.  Marrictt  v.  Bruna,  60  U:  S.  9 
How.  019  [18:283]. 

Thattadei 
r.  Atu&.fC 

jud  acted  on -^ „ 

tabUibing  the  validity  of  proapecdve  pi 
autsman  v.  UaattU,  8  Blatchl  8«S;  Bv 
SeMl.  •  Blal4dif.  48,  55,  and  Fbteler  v.  Sed- 
Md,  there  dted:  WtUer  t.  Behii,  11  Blatchf. 
198,  196,  and  OUuUativ.  Batfield.  there  dted. 

None  of  these  caaea  were  brought  up  to  thla 
court;  and  in  aome  of  them  the  rule  was  — 
pUed  under  the  Act  of  March  8,  ISS7,  c 
I  0,  wblcb  provided  tbat  on  the  entry  of  any 
merchandise,  the  decision  of  the  collector  of  cus- 
toms at  the  port  of  imporiatlon  as  to  Its  liabil- 
ity to  duty  or  exemption  therefrom  ahould  be 
flnal  and  cODcludve  against  the  owner.  Im- 
porter, consignee  oragentofauchmetchaodlae, 
nnleaa  he  should,  "within  ten  days  after  sudi 
ent)7,  give  notice  to  tbe  oolleGtor  In  writing  of 
hia  dlnatiataction  with  such  dedrion,  setQng 
forth  therein  dbtincUy  and  specifically  bS 
groands  of  objection  thereto,''  and  should, 
'■wilbin  thirty  dan  after  the  date  of  such  decis- 
ion, appeal  therorom  to  the  Secretary  of  the 
Tmsurr."    11  StaL  at  L.  195. 

The  phrase  "within  ten  days  after  such  entry" 
waa  Uina  treated  as  fixing  a  terminvt  ad  pi^m 
and  not  a  lerminu*  a  gtu>,  or.  In  other  words, 
M  Umitingtfaetimeafterwhichaproteetshould 
not  be  made,  but  penntttiog  it  to  be  made  as 
early  aa  it  could  have  been  made  under  the  pre- 
vloiis  law. 

The  Act  of  1807  applied  only  to  cases  where 
tbe  queatkio  waa  whether  the  goods  Impwled 

wereorwer "-' *  ■-       "      "  - 

A]    the  caae  of  „  , ._ 

rale  and  amount  of  duties  being  alone  In  ques- 
tion, to  be  governed  by  the  Act  of  1640.  requir- 
ing tbeptolest  to  be  filed  at  or  before  tbe  time 


}i780]. 

We  are  then  brought  to  the  Act  of 

which,  as  already  stated,  provides  that,  on  the 
entry  of  any  merchandise,  tlie  decision  of  tbe 
coDector  as  to  the  rate  and  amount  of  duUea 
ahaU  be  final  and  condnaive,  unless  the  im- 
porter eball,  "wUbln  ten  days  after  the  aace^ 
ISO  U.K. 


proper  offlcen  of  tbe  coatoms,  give  notlr 
writing  to  the  collector  on  each  entry,  if  disaat- 
isfled  with  his  dedslon. " 

This  Act  requirei  the  notice  of  dissatistaction 
with  the  collector's  decision  lo  be  filed  "witbin 
ten  days  after  the  ascertainment  and  liquida- 
tion <a  tbe  duties"  (instead  of  within  ten  daya 
after  the  eutr^  of  the  goods,  as  In  the  Act  of 
1607),  evident^  for  tbe  reason  stated  by  Mr. 
JvHet  Bndley,  lo  BatTug  v.  Watton,  above 
dted:  "In  most  casea  tbe  amount,  and  In  many 
cases  tbe  rete,  could  not  be  ascertained  ■anm 
after  ezaminatkmaiidappralsemeut;  andhenca 
a  limitation  lo  ten  days  aom  the  time  of  entry 
would  otleD,  peAape  generally,  deprive  the 
nutrof  any  ramedy  U  sU.      99  U.  6.  453 

"The  Act  of  1B<K  by  requiring  the  notice  of 
dIssalistactloD  to  be  given  on  each  entry,  neces- 
sarily prevents  such  a  notice  as  to  any  goods 
tnaa  being  given  before  the  entry  thenof  and 
piedudes  a  prospective  protest,  covering  fu- 
ture entriea  or  importstiona.  UUman  v. 
MvrjAy,  11  Blatchf .  854. 

But  uie  matter  to  which  the  notice  of  dissat- 
iaCactiou  applies  ia  the  decision  of  tbe  collector 
on  the  ratesndamoontof  tbedutiea;  Ihewhole 
purpose  of  the  notice  Is  to  ^ve  tbe  collector  op- 
portuni^  to  revise  that  dedsiou;  and  tbutpui^ 
pose  is  as  well  accomplished  by  giving  ihe  no- 
tice as  soon  as  the  goods  have  been  entered 
and  the  duties  estimated  by  thecollector.as  by 
pOBtponIiig  the  giving  of  the  notice  until  after 
the  final  ascertainment  and  liquidation  of  the 
duties  hss  been  made  and  stamped  upon  tbe 
entrjr. 

The  clause  requiring  the  importer  to  give 
such  notice  "within  ten  days  «ter  the  ascer- 
tainment and  liouidatloD  of^the  duties"  must, 
(herefore,  according  to  the  fair  and  reasonable  ,^--, 
interpretation  of  the  words  as  applied  to  the  L"*! 
subject  matter,  be  held  to  fix  only  the  terminui 
ad  mem,  tbe  limit  beyond  wfalch  the  notice 
shall  not  be  given,  and  not  to  fix  the  final  ascer- 
tainment and  liquidation  of  the  dutiee  aa  the 
(tfrmtnua  a  quo,  at  the  first  pdiit  of  time  at 
which  the  notice  maybe  given. 

In  the  caae  at  bar,  Ihe  result  la  that  the  no- 
tice on  each  entry,  having  been  given  after  the 
collector's  dedsion  and  bcTore  the  expiration  of 
ten  days  from  the  date  of  finally  stamplntr  upon 
tbe  entry  the  ascertainment  and  liquidation  of 
the  duties,  was  seaaonabte. 

This  condudon  Is  In  accordance  with  a  de- 
cision of  Judge  Shipmao  In  tbe  Circuit  Court 
for  the  Southern  District  of  New  York,  in  Oc- 
tober, 1878,  In  tbe  case  of  Ktyter  v.  Arthur, 

'  reported,  but  mentioned  In  a  circular  of  the 


TreasoiT  I^pertmeot  of  Jtily  8,  1870,  and 
shown  Dy  minutes  prodoced  at  the  areumeot 
of  the  present  case  to  have  been  aa  follows; 
Two  distinct  entries  of  goods  for  immediate 
consnmption  were  made,  Uie  one  September  15, 
and  (he  other  October  10, 1878,  and  the  duties 
were  estimated  by  the  collector  aod  paid  forth- 
with. The  notice  of  dissatisfaction  with  tlie 
collector's  decision  was  given  aa  to  Ihe  fint 
entry  October  1,  and  aa  to  the  eecoud  entry 
October  34. 1878,  and  each  entir  was  stamped 
as  finally  llqutdaled  Novembers,  1878.  J^dgt 
Shipmao  held  the  [ffoteats  or  notloes  of  dissat- 
isfaction with  the  collector's  dedatoos  to  be 


GtiW^le 


SuFBBHa  ComtT  or  rm  Ukitkd  8tatb& 
"  WhflD  the  ooQector  had 


Ulned  and  HgDldkted  the  dadci  npoo  tbegoodi 
named  In  mien  antiy  at  a  certain  nte  r* 
a  proteit  wtOdn  ten  daya  after  nioh  a 
ment  and  llquldatioD  and  an  wpea 
thb^dajstlunafter  aie  good  and  va.  __  _ 
Ume,  altbcngh  •nbaeqneniij  to  the  date  of  noh 
ucertainmeat,  liquidation,  appeal  ud  proteet 
Ae  otdleotor  rerlm  the  amount  of  inch  llqal- 
datloD  and  nukea  a  final  aacertalnment  and 
Uqnldatkiu  at  the  nme  rate  of  dntj.  The  flnt 
tacertalnment  and  Uqnldatioa  la  in  fact  a  flnal 
one  as  to  rate.  A  proteM  and  appeal  wltUn 
die  itatntor;  time  afiw  the  final  liquidation  are 
aln  good  and  valid.  The  nnifona  pncUoe  tat 
Ihii  port  for  maof  jean,  ai  to  time  of  proteat 
and  appeal.  In  conf onnl^  with  thla  role,  wbloh 
prantfce  has  been  sanctioned  br  all  the  offlcera 
of  the  corernment,  li  of  much  lmpoTtan<~  '~ 
the  dedeioo  of  thU  qoertlon." 
Out  condnsloa  abo  accords  wttb  dedilona 


of  Mate  conits. 


rimllar  worda  in 


LtttrtT.  Sead,  H  Ala.  S2». 

Soma  exprettions  of  Judna  of  thla  oonrt,  not 
having  thla  ptdnt  before  them,  might  nem  to 
•upport.  (he  oppoeile  cx)nclualoii,  especially  the 
langaage  of  Ohitf  JviHat  Walte.  in  IFoH  t. 
Uiated  Btatei,  IS  Blatchf.  89,  decided  Jnlv 
1,  1878,  and  that  of  Mr.  Jvitiet  Btrone  In 
fPMnWT.  Unitea8biteM.SRV.  8.  18  wJf:882 
[ai:7(»|.  BntInirii(('«Gi(W,theotil7questioD 
of  time  preaented  or  conaldeKd  related,  not  to 
giving  Uie  collector  notice  of  dUsatlafacUon 
with  his  dedsIOD,  but  to  taUog  an  appeal  to 
(he  Secretary  of  the  TreamOT;  and  the  adju- 
dication of  tbe  Chief  Justice,  ttiRt  the  collector's 
dedsioD  upon  the  rate  and  amount  of  dudes. 
If  not  duly  appealed  from,  was  flnal  and  con- 
ClnalTe  In  a  case  where  the  dnlka  had  not  been 
paid  to  obtain  poBsesdoD  of  the  goods,  but 
were  sued  for  by  the  United  Stales,  was  over- 
raled,  irhh  his  concurrenoe,  in  United  Btattt 
V.  &Men'>v«r,180D.B.  I(»[80:m7].  And  In 
IFMtrojr'f  Omb,  the  Importer  never  gave  any 
notice  of  dlssatlstactloo  with  the  collector's  de- 
cMon,  or  took  any  appeal  to  the  Secretary  of 
the  Treasury;  and  the  only  point  sdtudged  was 
that  the  Importer  was  not  entitled  to  notice 
from  the  collector, of  hiadecislon,  before  belnB 
bound  thereby  or  lequired  to  clve  a  notice  A 
dissatisfaction  or  take  an  appeal 

It  was  inristed  by  the  Solicltor-Oenenl  Out 
"The  views  of  the  Department,  legally  ex- 
pressed, so  fiu  as  they  appear  In  the  record, 
recognlie  the  true  interpieUtlon  of  the  statutes 
to  be  that  tbe  protest  ninst  be  filed  after  the 
flnal  aieertalnment  and  liquidation  of  the  du- 
ties." 

Bat  (he  ordan  and  drculan  of  (ho  Treasury 
Depaitment,  given  in  evidence  at  (he  triai, 
dther  merefy  repeat  (he  words  of  the  Act  of 
18N,  wttboot  giving  them  any  construction,  or 
else  dearly  Show  Hmt,  from  the  time  of  * 


to  allow  the  aotioe  of  dIasatiatacUoa  to  be 
given  at  any  tlDio  afior  (be  collector's  dedslon 
estlmatliw  the  rate  aad  amount  <d  dnlr  at  tlw 
time  of  (Ee  entry  of  the  goods,  providaa  It  VIS 
not  given  after  ten  di^  from  tbe  final  ascaitatai- 1 


dbyGOO^" 


RbTXM  ▼.  DOMOHT. 


■deqiute  nmedy  M  law  li  not  ID 


APFBAI£  from  decrees  of  the  Ulrcnll  Court 
of  the  United  States  for  the  Boutliern  Dis- 
trict of  New  York,  adJudginK  the  amounts  of 
alleged  lien*  npon  bonds,  and  directing  that  so 
muui  of  the  Doeds  as  mfcbt  be  necesearT  to 
'  "be  sold.  Baeened. 
B  Fed.  Sep.  678. 

Statement  b;  Mr.  OMefJtutiei  Fnller: 
■  On  the  nth  of  June,  1877,  Frederic  Dumoot, 
Angust  Heniy  Rdne,  and  John  David  Hoekel, 
vbo  composed  the  firm  of  F.  Duudnt  &  Co., 
filed  their  bill  in  the  Circuit  (Doort  of  the  Unit- 
ed Blatea  for  the  Southern  District  of  New 
rork  against  Charles  M.  F17.  trustee  of  Schu- 
chardt  &  Scou,  Iwuiknipta;  Francois  liaborde 
and  B.  H.  Refuel,  assignees  of  Charles  Cstbtoc 
A  Son,  bankrupts;  the  LouUaoa  National  Bank 
of  New  Orieans,  and  N.  W.  Casey,  raceiver  of 
the  New OrleansNational Banking  Aswdatlon. 
clalmiDg  lo  be  the  ownen  of  twoliundred  and 
thirty-two  bonds  of  the  City  of  New  Orleans, 
each  for  the  amount  of  one  tbovnnd  dollaia, 
which  bad  been  in  the  poaseaslon  of  Schuchardt 
A  Sons  and  were  then  in  the  ponesdon  of  Fry. 
their  trustee  In  bankruptcy,  who  also  held 
moneys  received  from  the  coupons  attached  to 
the  said  bonds;  and  by  amendment  set  forth 
that  the  bonds  were  purchased  bj  Cavaroc  A 
B<m  with  the  money  of  Duoont  &  Co. ,  for 
their  ytat  aooount,  but  not  In  the  name  of  Du- 
mont  A  Co.,  nm  in  the  loint  oameaof  Dnmont 
A  Co.  and  OavanM  ft  Bon;  that  Fry,  trustee, 
refused  10  dellTor  up  the  hoods,  and  claimed  lo 
hold  them  as  securi^  for  sums  doe  him  from 
Canioc  ftSon  and  Aaey,  as  receiver;  and  that 
Fry  li  Dot  entitled  to  bold  the  bonda.  TheUll 
pravs  that  he  be  decreed  to  deliver  them  up, 
with  the  monev  recdved  from  the  sale  of  cou- 
pons cut  OttaOTom,  uid  lot  further  relief. 

er'sl 

durd ,   , 

Uen  by  agreement  for  an  unsecured 

doe  fa7  the  New  Orleans  National  Baukbig 
Aswctation,  to  the  extent  of  tlOO,000.  A  de- 
cree was  rendered  December  9,  1889,  sostain- 
iDK  the  lluis  asserted  by  the  defradant  F17, 
and  directing  him  to  account  as  to  the  amount 


of  the  same  and  of  ceridn  coupons  which  be 
bad  collected. 

March  fi,  1681,  a  final  decree  was  entered, 
adjudging  the  amounts  due  on  account  of  the 
aluind  Uena  respectively,  and  directing  Ibat  so 
mtioi  of  the  said  bonds  as  might  be  neceasaiy 
to  pay  the  same  with  Interest,  should  be  sola 
under  the  direction  of  the  master.  This  was 
done,  and  Fry  was  paid  the  amount  of  said 
Uens,  snd  the  ndaoce  was  tuned  over  to  Dn- 
mont &  Co.  and  Beynee,  surviving  asdgnee, 
Laborde  having  died  pending  the  artton. 

The  master^  final  report  wascoDflnned  Feb- 
rnaiy  U,  1880,  and  appeals  were  prosecuted  by 
Dnmont  ft  Co.  and  Beynes,  surviving  ■■rfgnf*. 
totbiioonrt. 

The  fdlowing  facta  appear  In  evidence: 

Bchnchudt  ft  Sons  were  bankers  at  the  dty 
ot  New  "Staik  during  the  period  covered  by  the 
UOU.  8. 


were  engaged  In  the  comminlon  and  banking 
hiisiiiees  in  the  City  of  New  Orleans.  Charias 
CavarocL  the  senior  member  of  the  latter  firm, 
was  at  the  same  time  prerident  of  the  New  Or  toKvi 
leans  National  BanUog  Association,  with  ^^"' 
which  Schuchardt  ft  Son*  bad  similar  business 
relations.  Two  hundred  and  seventy-five 
bond*  of  Ibe  Olty  of  New  Orleans,  a  lane  part 
of  tbem  belongloK  to  Dumont  ft  Co^  though 
It  Ib  not  shown  that  Sdiuchardt  ft  Sons  had 
notice  of  this,  were  left  tiy  Oavaroc  ft  Son  wltb 
Schuchardt  ft  Bon*  in  September,  1870,  the 
number  having  been  mbaequently  reduced  to 
two  hundred  and  thlr^-twa 

The  bonds  were  purchased  In  1870,  with  the 
proceeds  trf  drafts  on  Dumont  ft  Co.,  lo  the 
amount  of  about  a  million  francs,  which  had 
been  renewed  from  time  to  time  onlil  after  the 
tBllure  of  Cavaroo  ft  Son,  when  Dumont  ft 
Co.  paid  Ihem  to  the  amount  of  484,000  fraocs. 
Cavaroc  ft  Bon  bad  negotiated  drafts  for  200, 
000  frsnca  on  Dumont  ft  Co.,  with  Schuchardt 
ft  Sons,  shortly  befora  the  f afiure.  growing  out 
of  the  original  purchase  of  bono*,  and  Uiese 
not  having  been  paid  were  charged  back  to 
Oavaroc  ft  Son  by  Schuchardt  ft  Sons,  thereby 
contributing  to  produce  a  deUt  balance  of 
t7,4M.S»  on  January  UL  1874,  allbough  Mo- 
lested drafts  on  UaxqueUer  Flls  for  IMSa.SS 
were  also  included. 

I^ese  drafts  for  200,000  francs  had  been  ao 
cepted  by  Dumont  ft  Co.,  and  were  protested, 
not  for  nonacceptsnce,  but  fornonpftvment; 
and  an  action  was  commenced  January  8, 1874, 
by  Schuchardt  ft  Sonasgainst  Dumont  ft  Ca 
on  tbdr  acceptances  in  tne  Supreme  Court  of 
New  York,  and  an  attachment  levied  on  the 
bonds  In  question  here,  In  the  hands  of  Schu- 
chardt ft  Sons.  Satlsf  action  of  recoven  in  this 
suit  would  more  than  pav  the  debit  balance  of 
Cavaroc  ft  Son  as  finally  stated  in  these  pro- 
ceedings. 

It  was  stipulated  between  the  attorney  for 
Dnmont  ft  Co.  and  the  atlonejs  for  the  as- 
signee of  Cavaroc  &  Bon,  that  the  balance  ot 
the  bonds  and  moneys  lobe  paid  over  after  the 
liens  awarded  bv  the  court  were  satisfied, 
should  be  divided  In  the  proportion  ot  seventy- 
four  per  cent  to  Dumont  ft  Co.  and  twenty- 
slz  per  cent  to  Cavaroc  ft  Bon. 

Both  the  Cavaroc*  testify  that  the  bonds 
were  left  wtUi  Schuchardt  ft  Sons  for  safe 
kee^ng,  Cavaroc,  Jr.,  referringto  apartlcidar 
loan  on  them  in  the  fall  of  1870,  which  led  to 
their  bdng  sent  to  New  York,  where  they  then  rgsai 
remained  on  acconnt  of  the  heavy  express 
charge,  and  the  fact  that  New  York  wa*  a 
better  market  In  which  to  dlspoee  of  them;  but 
Wdils,  a  member  of  Schuchudt  ft  Sons,  testl- 


"On  the  SOth  of  September,  1870,  we  de- 
podted  with  H.  Morgan  s  Son*  the  above  t37C, 
600  New  Orleans  bonds  against  a  loan  made  by 
them  of  (200,000  to  the  Bank  of  New  Orleans, 
and  $110,000  to  0.  Cavaroc  as  part  collateral 
for  those  loans.  On  the  Slst  December,  1870, 
M.  Morgan's  Sons  returned  us  the  above  bonds 
against  the  payment  of  the  two  kuu.  On  the 
eOi  of  Man£,  18TL  we  deUvered  95,000  of  the 
above  bonds  lo  Heni;  Been  bf  oidarof  0. 


guPBKMS  Oonr  or  teb  Dmitbd  Statu. 


CsTuoe;  On  the  let  of  AprQ,  1671,  we  deUT- 
eied  9160,001}  of  above  bond*  to  Hsm  db  Febre 
br  order  of  0.  Cavaroc  On  the  S9tb  of  Hst, 
1871,  vedeltrered  $110,000  cd  above  boodi  to 
M.  Homo's  Sou  ualnat  a  loan  of  $100,000. 
OntheWth"      --^  --  ■ 


Horgso'a  Sons  retaraed  m  the  |dlO,000  bonds 
00  payment  of  their  loan.  On  the  S7th  of 
Februarr,  1872,  we  forwarded  to  Cavaroc,  ~* 
New  Ort<«ns,  ^,000  of  above  bonds  aa  per  t 
order.  OothelStbof  April,  187S,  we  delivered 
f  1SO.O0O  of  above  bonda  to  Importers  and 
Traders'  NadonalBankot  this  dtybv  order  of 
Cavaroc.  Oo  the  S8th  of  June,  18T8,  the  Im- 
porlefi^  and  Traders'  Nadonal  Bank  returned 
lis  tbe  above  $100,000  bonda.  On  the  Slat  of 
August,  1872,  we  delivered  $80,000  of  above 
bonds  to  SpoOotd  Brotbeta  ft  Co.  bv  order  of 
Cavaroc  Oo  the  S7th  of  Uaj,  1878,  we  de- 
livered $60,000  of  tbe  above  bonds  to  the  Im- 
poriers'  and  Tradera'  National  Baok  of  New 
York  bv  order  of  Cavaroc.    On  tbe  Sd  of  8ep- 

..._^„    ,«o    ....    T ._y  ^^   Tradera' 

I  above   $SO,000 


bis  firm  for  anv  balancea  that  the  New  Orleans 

Inc  AMOciatloii  mlKfat  owe,  and 

says  that  Schucurdt  ft  Bons  beld  them  np  to 


Nattooal  BanI 


lime  tb(7  were  pledged  to  the  bank  as  aecuil^ 
for  "wbatevet  Cavaroc  ft  Bon  might  be  In- 
debted for,"  but  that  tbe;  bad  no  written  an- 
iborltj  to  hold  tbe  bonds  collaterallj  for  tbe 
[3&S]  bank's  Indebtedness,  that  he  knew  of,  other  than 
the  letter  of  Cavaroc,  Senior,  of  Febnurv  16, 
18TS,  hereinafter  set  forth.  He  testUles,  bow- 
ever,  that  there  was  "a  general  understanding 
to  that  effect  arrived  at  with  0o)  conversatteoa 
with  O.  Cavaroc,  Jr.,  at  different  times  when 
bewaslnNewTork:  among  othen,  in  Aogoat 
or  September,  1878,"  although  In  another  por- 
tion of  bis  evidence  he  sari:  "I  think  thev 
were  alluded  to  In  1878,  durtng  his  visit  to  New 
York,  In  tbe  fall  of  18TS.  f  feel  quite  confi- 
dent thev  were  alluded  to  In  1B7S,  whidi  Is 
"as  poBluve"  as  he  "can  be  upon  the  sublect" 
Any  such  uoderstandlag  Is  spedflcally  denied 
bj  Cavaroc,  Jr..  who  asserts  that  he— 

"Never  made  any  agreement,  verbal  or 
otherwise,  Id  reference  to  the  bonds,  with  Ur. 
Wells  or  anyone  else,  an'l  never  made  with  Hr. 
Wells,  or  anv  one  living,  any  agreement  or  ar- 
rangement aoout  tbe  bonds  or  any  otber  bonds 
to  be  held  as  general  security  in  matten  with 
the  New  Orieana  National  Banking  Anoda- 
tlon.  or  even  0.  Cavaroc  ft  Son;  never  bad  any 
conversation  whh  Hr.  Wells  about  the  bonds 
in  any  manner  whatever,  outside  of  a  remark, 
as  above  staled,  in  tbe  summer  of  1878,  to 
know  if  our  trust  was  all  right  in  tbetr  vault, 
wblcb  any  merchant  would  pass  upon  In  con- 
versation lo  be  certain  tbnt  do  accident  hap- 
pened to  the  trust  or  deposit  for  sate  keeping." 

Tbe  New  Orleans  National  Bankhig  Aasod- 
Btion  dealt  largely  in  foreign  bills  of  exchange, 
which  la  negotiated  throngfa  Bnhuchardt  ft 
Sons.  By  tbe  course  of  burineas  the  amount 
of  the  fordgn  Mils  It  remitted  from  lime  to 
tiineloBcbuchAfdtft  Sons  was  credited  by  the 


latter  to  the  former,  and  the  lattsr  drew  np- 
on  the  former  from  time  to  tfana  as  fmidt 
were  required.  Accotdlog  to  the  costotn  ctf 
btulnes*  at  New  Orleans,  advance*  are  b     ' 


'SS- 


Ing  docnmenbL  and  the  New  Orieana 
consequently  advanced  funds  before  It  ctmio 
remit  drafts,  so  as  to  be  credited  by  Schuchaidt 
ft  Sons  with  thdr  amount.    For  the  mutual 

C't  of  both  concerns  tbe  bank  bad  at  Uiaet 
permitted  by  Bdinchardl  and  Sons  to 
draw  in  advance  oi  remittaocee.  Cavaroc  ft 
Son  were  not  oidy  bankers  but  large  sfaippen  of 
cotton  abroad,  and  drew  against  the  proceeds 
of  their  bills  ot  exchange,  wblcb  were  accom- 
panied by  Mils  of  lodlng- 

On  the 4th  (rf  December,  1871,  SchnchanltA 
Sons  wrote  the  casbler  of  tbe  New  Orieans 
National  Banking  AModadon  tbe  following 
letter: 

"Nsw  ToBX,  Dec  4th,  1871. 

N.  AnatmrxE,  Bsq.,  Cashkr  New  Orleans 

Banking    Assodatlon.     New      Orieao^ 

Lonlsiana. 

"Dear  Sir:  In  reply  to  your  inquiry  about 

drawing  in  advance  against  purchases  of  ex- 


buriness  wilbus  wasmoch  more  extensive  and 
consequently  more  remunerative  than  at  prea- 
ent,  and  when  we  held  as  aecority  a  depoedt  of 
N.  0.  Cl^  bonds.  We  were,  mMeova-,  iit- 
dueed  to  cuke  these  advances  (although,  aa  we 
explained  at  the  Hme,  we  could  make  a  modi 
more  lucrative  use  of  the  money  t^  a  ' 


S 


here)  on  the  assurance  of  Hr.  Cavaroc  that; 
would  only  temporarily  requb 

and  that  your  badness  would .  __ 

an  extent  that  the  future  would  laigely  co_ 
pensat«  us  for  any  present  aacTifioea.    To  our 

'   however,  locli  has  not  been  the  cue. 

—  1. — I I — .._j    * '-sreaaiiiw    hr" 

„       ,  .In   order  1 . 

evince  our  desire  of  doing  all  in  our  power  to 
contribute  to  tbe  development  of  our  oorre*- 
pondenoe,  we  herel^  authorise  you  to  dnw 
upon  us  In  advance  ca  remittances  to  the  extent 
of  $100,000  (ooe  bnodred  tboosand  dolbus), 
with  the  understanding  tbal  such  drafts  are  to 
reprewnt  exchange  bought  and  paid  for.  We 
raenune  also  that  when  the  loan  of  the  Trim 
Co.,  which  falls  due  on  the  Slst  Inst.,  win  be 
p^d  the  securltlea  will  be  replaced  in  our  po*- 
sesdon." 


"Nkw  Onisuta,  Pet^  «,  1878. 
"Hess.  F.  SoHUOHABDT  ft  BoNB,  Nbw  Tone 
"Are  we  still  authorized  to  draw  d  dSwuiMrt, 
$100,000  (one  hundred  thousand  dollars)  against 
purchases  of  exchange  advised  by  wireT 

H.  T.  Bi^CHK.  Cashier. 
To  which  Sehucbardl  ft  Sons  replied: 

"Nbw  Tom,  Feb-y  11,  187*. 
'Hkhbt  Blaohh.  Esq.,  Cashier  of  the  N.  O. 
National  Banking  Association,  New  Or- 

"Tbe  credit  of  $100,000  (oue  bundred  tboo- 

and  dollais)  d  dtevuvert  was  predicated  upon 

the  deposit  ot  New  Orleans  City  bonito,  and  on 

ISO  IT.  8. 


Rznne  t.  Ddhoht. 


tbeb  wlUHlnwsl  ws,  of  coune,  nippoeed  Uie 
Agieanent  canceled. 

F.  BOHUOHAKDT  &  SoKS." 

Whereupon  the  casbler  answered: 

"Nbw  Oblbaitb,  rebmary  15th,  187S. 
"UeBsra.  ScHiJCHABDT  &  Bosb,  New  York: 

"Your  letter  of  December  4th,  1671,  ra- 
thorized  ns  to  dran,  in  advance  of  runittnnce, 
to  the  extent  ot  #100,000  (one  hundred  tbon- 
.  :._... —  ._j  '— -^ijciiaajB  of  flx- 

There  waa  no 


sand  dollars),  represented  b;  pnrchaaea  ot  ex- 
'  anee,  advised  ij  telegni^  There  waa  no 
inUJon  of  ft  deposit  of  dty  bonds  to  guHnmtee 


such  overdraft,  and  we  have  been  actins 
since  tinder  the  impreeaion  that  the  credit  was 
etill  in  force.  We  now  note  that  it  Is  canceled, 
and  beg  leave  lo  refer  you  to  the  private  letter  of 
the  pr^ident  on  the  subject. 

H.  T.  Blaobb,  Cubler." 
And  on  the  same  da;,  the  president,  Cavatoc, 
wrote  Scbucbardt  &  Boos  a  letter  which  he 

"Nsw  Oblkaitb,  PeLniary  IStb,  1678. 
"Hess.  BcffoOHABDT  &  Bosf,  New  York: 

"In  jour  letter  of  the  lltb  Instant  you  aay: 
The  credit  of  #100,000  (one  bundre  i  tbousand 
Miq  dollan),  d  dr^cmwrt,  was  predicated  upon  the 
deposit  of  New  Orleans  Citj  bonilB,  and  on 
their  withdrawal  we,  ot  course,  supposed  the 
Bfcrvement  canceled.'  Yon  know  that  ex- 
chanee  at  New  Orleans  Is  purchased  by  inak- 
Ins  advances  until  such  lime  as  the  drafts  are 
deUvered,  and  it  waa  with  view  ot  making  our 
mutual  tranasctioiia  more  active  that  we  asked 
this  credit,  'd  dieouvert,'  at  the  time.  In  view 
otyouT  remark  I  bavenotbing  tosay,  except  lo 
authorize  you  toconsider  aponlonof  tbebonds 
belonging  to  my  firm,  which  you  have  in  your 
possession,  as  collateral  security  in  case  you 
•bould  not  be  covered  {eiteatde  dieouvert.) 
0.  Oavaboo,  Prefl. 

On  behalf  of  Fry  the  followtng  was  intro- 
duced aa  Uw  nrlginali 

"Nkw  OitLSAKB,  tie  16  Fewi«r,  1B78. 
"HeseleuTS  F.  BcHnOHAXDT  &  Bomb,   New 
York; 

"Heaaieun  &  Amis;  Dam  votre  lettre  du  11 
cL  vonsdlles:  Thecieditof  #100H&d6couvert 
was  inedicaled  upon  the  deposit  of  New  Or- 
leana  Oity  bonds,  and  on  their  withdrawal  we, 
of  conne,  euppoeed  the  agreemeDt  canceled. 

"ToQS  saves  que  la  change  i  New  Orleans 
eat  achet£  en  laiMntdeeavanoea  Jusqu'Ace  que 
lea  tnitesBolent  Uvifes  A  c'est  afin  d'actlver 
DOS  rapports  que  nous  rout  avtona  demands,  I 
r^poque,  ce  diSoouverL 

'ifevant  votre  observat  Ion,  11  n'v  a  rien  ft  dire 

at  ce  n'eat  devoua  Butoriaeri  consider  comnie 

a&nuiti  coUatSrale  une  partla  dee  'bonds'  qne 

vouj  avea  a  ma  malaon,  «ai  cas  de  dficouvert 

"Votre  dfvouG,  0.  Cavaboo." 

And  which  is  translated  by  Mr  Wells  asftd- 

"Nvw  Obleaitb,  is  February,  187S. 
"Heasrs.  F.  Bckuohardt  &  Bomb,  Kew  York: 
"Dear  Bira:  In  your  letter  of  11th  lost,  you 
say 'the  credit  of  #100  t  Mdif£eout)«rf  waspred- 
icated  upon  the  deposit  of  New  Orleans  City 
bonds,  and  on  their  withdrawal  we,  of  oourse, 
supposed  the  agreement  canceled.' 
9031  "Tou  are  aware  that  eicbange  is  purchased 
at  New  Orleans  by  making  advances  until  the 
130  U. !«. 


dellrerr  of  the  drafts,  and  It  was  for  the  por- 
poae  of  giving  activity  to  onr  correfpondcnco 
that  we  at  the  time  requested  this  dicottt)ert, 

"In  the  face  of  your  obMrvation   there  ta 
nothing  to  say  except  to  aulborize  you  to  con- 
sider a  part  of  my  firm's  bonds  which  you  have 
1  coUateral  security  in  case  of  (unsecured— 
icoveied)  balance  of  account 

"Yours  Truly,  0.  Catakoo:" 

Schucbardtife  Sons  replied: 

"Nbw  York,  ¥eb.  87, 1878. 
"To  the  Cashier  of  the  New  Orleans  Banking 
Association,  New  Orleans; 
'In  reply  lo  your  worthy  president's  letter 
of  the  IGth  InaL,  we  take  pleasure  in  authoriz- 
ing you,  in  accordance  witli  the  terms  tberein 
Blal«d,  to  value  on  us  'd  diwvvert'  for  a  sum 
exceeding  as  maximum  #100,000  (one 
hundred  thousand  dotlaisi  against  exchange 
purchases.  P.  Schcchardt  &  Sonb." 

In  the  nimtner  of  1873,  Cavaroc,  Jr.,  had 
two  interviews  with  Weils,  in  New  York,  on 
hlsw 

alble  remark,  lo  be  positive  tbai  nothing  lind 
happened  to  our  trust  in  Ihcir  bands;"  but  the 
subject  of  the  amount  of  cxclmege  Scliuchardt 
&  &>Da  would  be  willing  to  ncj;otiate  for  tbe 
firm  or  the  bank  was  mentioned,  an  agreement 
arrived  at  to  limit  certain  lines  of  credit,  and  a 
lemorandum  drawn  up  by  Wells,  in  French, 
r  partly  in  French  and  partly  In  Englisb,  as 
)ltows: 

"Not  more  than  £10  |  M  per  week  on  Ham- 
Not  more  than  fr.  200  |  M  on  first  bankers 
ofParia. 

"  Aa  much  budness  paper  (In  French.  effeU 
d»  etnnmtrte)  as  shall  be  desired,  we  reserving 
the  right  (aa  much  in  tbe  interest  of  tbe  bank 
aslnour  own)  lo  limit  ibeamoaoU  on  any  one 
bouse. 

"When  the  bank  sends  the  drafts  of  the  bank 
on  third  parties  (Havre,  Bordeaux,  MarBelUea,       [3041 
etc.,  etc.)  it  must  put  In  tbe  bands  of  Heesrs.  0. 
C.  Jc  Son,  in  trust  a  deposit  of  securities,  there 
to  remain  until  the  acceptaace  or  the  payment. 


C.  C.  *8on)." 

This  must  have  been,  Wdls  says,  tbe  latter 
part  of  August  or  tbe  earlv  part  of  Seplember, 
1673;  and  Uiis  is  confirmed  by  tbe  evidence  of 
Cavaroc,  Jr.,  that  be  arrived  In  New  Orleans 
the  first  part  of  Beptcmber." 

Ur.  Wells  thinks  be  received  a  tetter  from  Hr. 
Cavaroc  dated  on  or  about  September  10,  and 
that  he  answered  aoder  date  of  September  19, 
1878, and  Cavaroc  produces  aletter,  as followa: 
"  Nkw  Tom.  SepU  VI.  1673. 
"  Hy  Dear  Mr.  Cataboo: 

"I  have  sufflciently  explained  to  yon,  on  your 
last  visit  here,  that  we  should  prefer  receiving 
from  the  bank  only  such  paper  as  it  should 
have  purchased,  and,  after  mature  considera- 
tion and  consultation  with  Mr.  8chuchardt,who 
baa  returned  some  days  since,  we  have  delo- 


SUFBEKX  COITBT  OV  THB  tJXITKD  StATH. 

We  hop*  Qurt  the  bank 


farmthsbuik 

■tuUg- 

tiian       ... 

■■  poMlUe,  we  inn  Knthorize  It  to  draw  agalnat 

lnnrthinre  nf  fnfjiing".  sod  In  advanoe  of  the 

lemlttanoeB,  l«  Oie  extent  of  $100,000,  on  the 

Gondltioiu  nedfled  fa>  Uu  letter  of  Jit.  Cav- 

uof  of  ItKhTebraaiT  laeL 

"  Beliere  me,  mj-  oear  air  and  friend,  yonn 
meet  devotedly,  Lawbekcb  Wblu. 

"Hone7  wae  loaned  nntil  to-morrow  @  1^ 

n  cent ;  and  you  win  readily  understand  that 
9  no  fan  to  be  oat  of  money,  aa  we  ale 
now.  The  qttem  whidi  I  propoae  to  yaa 
above  will  in  a  meaanie  remedr  tbtn,  becanae 
we  can  dnw  as  soon  as  we  shall  recelTe  jooi 
telegram  advising  purcbaaea." 

An  extract  from  the  minnte  book  of  the 
bank,  BqKember  30, 1878,  reads  aa  lollowa; 

"CALLXD  "MwrBTTwa 

"  Nkw  Obi^easb  Nat.  Baiikiiis  Ass'ii, 

Hbw  OauoAire,  Bept.  20th.  1678. 

"Present  0.  OaTaroc,  Prea't;  A.  Tertron,  J. 
AMige.  John  Roochi,  H.  A.  Hooum.  P.  Q. 
WUte,  L.  Haas,  Jr. 

■■  The  president  stated  that  the  (riiject  of  the 
meeting  was  to  inform  the  boud  of  the  nn- 
pleaMut  atale  of  affaire  Id  general,  and  partten- 


waa  already  announoed,  and  which  no  doubt 

"   etollo' 
tend  to  increase  the  preaent 


lowed  b7  many  other*,  would  niTely 
MSB  the  preaent  uneaaness  and  ren- 


"  Bnolied,  That  all  piecautlMiaiT  measmta 
to  be  taken  be  left  enHrely  to  the  dfaoetlon  ti 
the  preeldenL  the  board  nereby  la^frfng  all 
that  m^  be  done  t^  him.    It  li  fnitliK^— 

"AasAwd,  That  whb  a  Tiew  of  aecnrlng  the 
pieddent  apdnit  any  cTentaal  kiaa  of  (he  KB  T 
per  cent  Oily  of  Hew  Orleans  bonds  beloogtng 
to  the  firm  of  0.  Canroc  A  Son,  and  actoally 
pledged  to  F.  Sobucbardt  ft  BouL  agenta  of  the 
bank  at  Hew  TorlL  a>  collaloal  aeciirity  for 
the  p^ment  of  all  fordgn  exchange  bills  aeai 
them  for  negotiation  wd  by  Ibem  indorsed, 
that  he  be,  and  Is  hereto,  aalboriied  to  select 
as  guarantee  from  the  portfolio  of  the  bank 
such  papera  as  he  may  think  proper,  to  the  «x- 
t«it  (tf  (1100,000)  one  hondred  tbotuand  dol- 
Ian. 

"On  motion,  U  Is  further— 

"Stiettii,  That  the  board  here)^  tender 
thdr  thanks  tor  the  aid  be  U  hidlfldually  lend- 
ing by  leaving  nndisturbed  a  large  cash  balaooe 
ifSa.WO).  eJghty  thoosand  dolliu*,  standtaig  lo 
the  credit  01 0.  Canuoo  d;  Sou  on  the  books  of 
the  bank. 

"  And  the  board  adjonmed.** 

October  11818,  the  bank  and  Oavaioc  A  Bon 
failed.  H.  w.  Ossey  was  appdnled  receirct 
of  the  bank,  and  Francois  Laborde  and  Edward 
H-BeynesBSsigneeiof  OkTaroeftBon.  Sdm-  ttn) 
chardt  &  Bons  were  adjudicated  bankrupts 
FebmsiyU,18?S,  and  Charles  H.Fry  wasap 
pointed  their  trustee  In  bankniMcy. 

The  balance  due  from  the  New  Orieansbank 
to  Bchucbardt  &  Sooi  on  October  4, 1B78,  tbt 
date  of  the  f^nre,  adding  $8.90  tntoest,  6ou 
October  1,  was  $4,  UB.19.  which  waafaicreased, 
l^  charging  bau  pnrtested  drafts  of  accept- 
anoea  and  some  minor  items,  to  tlOT.SOl.SS,  ** 
,  per  the  following  acooanU 


Omfr  L  lo  balsnoe... 


M  of  B.  Rank  A  Oo _. 


nmima^-mi  SjSfi 


■  |aotasteddransonA.I>ott(vAOo^atPaik..^ 


..rosaXMioo  msi>rt.n 
uum  lODec  " 

......  S  "  "  • 


count,  a  total  IndebteJnesi  from  the 
Bchuchaidt  A  Sons  of  $106,815.68,  for  whfdi 
a  certificate  was  issned  by  the  recelTer  April  8, 
1879. 
Schnchardf  B  cashier  testified: 


tiw.wi» 

The  drafts  on  Dutfciy,  Sctaioniet  and  Hoa 
oiat  were  fordgn  ex(£u)g«  oQls  known  ss 
'desn' — that  Is  uoaocompaoled  bj  doomntBti 
—drawn  by  the  Hew  Orleans  Banking  Assods- 
tioD  on  those  partiea.   TbeoneontheHadnnl 

^^.^^..^-r^ •-'•wHewOrhaneSsr 

tOseUlnaoallaetiaB 

Google 


mata,    Tlie  b 


RnrXEa  v.  Dcxont. 


Eir'a  ezcbanga,  MGompuled  I^  bbl*  ol  li 
S-" 

Tbe  debit  tmlauce  of  the  bank  on  tlie  gold 
Kooant,  October  1, 1878.wut68,a8I.17,  diet- 
•ruda  reduced  to  tl4,a91.0S. 

It  appeua  from  the  erldeni 
Scfanchkrdt  A  Bons,  or  F17   uiau   aswive, 
ctajmed  Bbont  |S8,000  In  the  Ui^d  Bau  of 


and  that  mt  the  time    _ 

"certain  aiaeta  bdongiiw  to  the  bank  won  In 
the  bands  of  parlies  clafmlng  to  hold  tbem  as 
Bollsteral  security  tor  the  Indoisunent  of  certain 
""--'  — ■■- — which  had  bemn  -—  -  * 


throu^  Schn^aidt  A  Bona,  laid  blfls  beiDg 
drawn  by  the  bank  upon  Sdgnouiet  Frires^ 
Bordeaux,  France.    Suit  was  brought  for  the 


r  these 


whlcb  resulted  In 
.   ippear  by  the  decision  of 
Court  of  the  United  Stalealnthei 


BssetSj  1 
^war  oy 


recoteiy 
my  favor. 

Supreme  I  ._ 

at  Caiefv.  ScJiuOardt.  06  U.  B.  («  Otto)  4M 
p4:790l." 

In  that  case,  Mr.  Jvttice  Bradley,  delivering 
thea|dni(»i  of  the  court,  ssld: 

•'Scbuchardt  &  Sons  were  bankets,  in  New 
York,  tbcongh  whom  the  New  Orle&ns  Na- 
tioiuu  fiaokluf  Assodatioii  was  in  the  habit 
of  drawing  00  foreign  bouses,  and  who 
indorsed  and  dl^osed  ul  the  dmfla,  or  trans- 
mitted them  for  collectioD,  and  made  ad- 
vances  thereon.  They  were  thns  in  Uie  habit 
of  indonine  and  advandng  on  Ulls  drawn 
by  the  bank  on  Belgnonret  Freres,  of  Bor- 
deaux. In  Angnst  and  September  tbey  be- 
came nuM^,  and  requited  securi^ ;  and  it  was 
agreed  between  tbem  and  tlte  hank  that  tbey 
would  racdve  and  indorse  drafts  on  Betgnooret 
Friree,  and  accept  tbe  drafts  of  the  bank  on 
themselves  to  a  oerlain  limited  amount,  upon 
beinc  secured  by  a  pledge  ctf  commerdal  secn- 
rillea,  to  be  deposited  in  the  hands  of  Charles 
OavarocASon.  Id  potsuanceof  tbls  arrange- 
tnott,  m  tbe  ITIb  of  Bepteroberthebank  Iraos- 
mitleato  Schnchardt  A  Sons  Its  drafta  on  Beig- 
Bonret  Prtoea  to  flie  amountof  &00,om  fruics, 
at  the  same  tfane^  drew  on  Bchuchardt  A  Bone 
anhist  said  drafts  forthe  sum  of  9S0,000.  On 
the  tame  day,  or  the  dar  followiag,  securities 
of  Ibe  lank  10  the  amount  of  |W,000  were  se- 
lected t^  Ibe  note  derk,  by  direction  of  OharUa 
Cavaroc,  president  of  tbe  bank,  put  into  an 
enrelopeindoned  with  tbe  name  (rfadiuchardt 
A  Sons,  and  banded  to  Cavaroc,  who  handed 
thorn  to  tbe  caaUei;  and  thercnlW  tbey  were 
treated  in  nedsely  tbe  ssme  msnuer  as  the  se- 
coiltiee  which  were  selected  tor  tbe  OrAilt 
UoUlier  and  tbe  Park  Bank,  ai  shown  In  tbe 
cases  wUdt  have  Juit been  decided." 


"  Hew  OBiauit  Oct.  &.  1878, 
**  F.  Sghdohabiit  a  Bona,  New  York: 
"Please  deliver  to  L.  Honroae  two  bundled 


"  0.  Oataboo  a  Qcm." 


HonroBs  replied; 

"Nxw  ToBK,  Oct  8,  187BL 
"  C.  Oataboo  a  So«,  New  Orleans: 

"Bchuchardt  refnees  delivering;  says  yon 
pledged  as  secnri^  lor  bank. 

"L.  HoBBoaa," 
And  Bchuchardt  A  Sons  telegtaphed: 

"  New  Tobx.  Oct.  Hb,  1B7& 
"O.  Cavaboo  a  Bob,  New  Orleans: 

"AooordlDg  to  your  written  authority  wa 
bdd  New  Orleans  01^  bonds  as  collateral  se> 
cnrity  against  Bank  of  New  Orleans.  We  in- 
sist on  your  dellverinE  to  B^es  the  bills 
tecelvabb  held  by  you  m  traat  Answer;  also 
leply  about  Ull  lamnK  per  Qneenslcwn. 

P.  BtmccBABUT  A  Sorb." 


"HxwOblrabs,  Oct  11. 1678 
'Hess.  F.  SOBDOBABDT  A  Sons,  New  York: 
''Qentlemen:  'Accordingtoyourwiittenau- 


thoritv  we  hold  New  Orleans  Citv  bonds  ai 
~  ileral  secnritv  sgainst  Bank  of  New  Orleans.* 
By  this  pSrase  yon  seem  to  Imply  thst  our 


for  the  relmbuisemrat  of  all  kiiids  of  debts  and 
of  all  sums  due  by  tbe  bank. 

"  In  response  we  refer  yon  to  the  letter  of  our 
senior  partner,  C.  Oavaroc,  February  IBtb  last, 
which  yon  yourselves  invoke  as  the  authority 
on  wfaich  you  base  yonr  rights  ('  according  to 
your  written  authority,  *) 

"  Our  authority  Is  contained  In  thefoUowing 

"  '  In  your  letter  of  the  11th  Inst  you  say: 
"  The  credit  of  (100,000  d  dieouiert  was  pre- 
dicaled  upon  the  depoeit  of  New  Orleans  Clly 
bonds,  and  on  their  withdrawal  we,  of  course, 
supposed  tbe  agieement  canceled." 

"  ■  You  know  that  exchange  at  New  Orleans 
Is  purchased  bv  msklnir  advaocea  until  such 
time  as  the  drafts  atedeltveted,  and  it  was  with 
a  view  of  making  our  motual  transactions  more 
active  that  we  asked  lUs  credit  i  Meoutert  at 
the  time. 

"  '  In  view  of  your  remark,  I  have  nothing 
to  say  except  to  authorlie  yon  to  consider  a 
portion  of  tbe  bonds  belonging  to  my  firm, 
which  you  have  in  your  possession,  as  collat- 
eral secnri^  in  case  yon  should  not  be  cov- 
ered.' 

"  You  see  that  according  to  tbe  authority 
wblcb  you  Invoke  you  have  no  right  to  cover 
yourself  by  means  of  these  bonds,  except  those 
uncovered  sums  tor  which  you  mi^t  not  have 
received  the  paper  against  whic£  th^  were 
drawn  at  the  moment  of  the  demand  for  the 
restitution  of  the  bonds. 


1^  It  appear*  that  ul  the  drafts  which  tbe  bank 
has  maae  on  you  up  to  this  day  have  been  prop- 
erly covered,  and  toat  is  all  we  guaranteed  by 


tbe  depodt  of  our  bonds. 

"  These  bonds  are,  then,  at  this  moment  re- 
leased, and  we  renew  the  order  thst  yon  deliver 
tbem  loll.  Honrose,  who  la  requested  to  receive 
tbem.  Yours,  Ac, 

0.  Oavaboo  a  Bob." 

Tbe  followhig  deflnitlona  of  "d  dtotmrt.* 


Goti^le 


BOPBEMl  CODBT  C 


"Oridit  i  dieouttrt:  Ataneet  fiiiU*  par 
wftatitnu  im  par  dAeun  d»  eaimt,  *an*  ttr« 
garantiti  par  wnnaimemmtt  tia  marehandittt 
*07Mffnit»ou  du  eontr*^aUu,n, 

' '  Laiousae,  Qnnd  DtcUoniuin  UniTeneL 

"Tranriation:  Adnnces  made  b;  accept 
«nces  or  casta  dbbnnemeiiH^  which  (adnucM) 
are  not  ooTered  hg  bUla  of  lading,  woAgaeA 
goods  or  otber  securities." 

Bn  Llttre,  DicUoniialie  de  la  Langoe  Fian- 
faise: 

"X  dieoueert.  Terms  de  commerce:  6lrt  A 
dhoatitTt,  Ut«  «h  (Monos,  n'awi'r  atuun« 
•oiUm  dM  ORineH  faite*.  (A  dScouvert,  i 
mercial  expression.  To  be  'ft  decouvett,'  Is  to 
be  In  advance,  to  have  no  gnaraatj  of  Ibe  od- 
Tancca  made.V' 

So  In  tbe  JMctionnaire  de  l'Acad6mie: 

"A  dhouwrL  Sire  A  ikmtMrt,  signifle  en 
lame  de  commerce,  aavou  aucmi  gage. 
'aucnae  ^arantle  par  sa,cr£ance.'  (To  oe  d 
-dewutvrf  ogniflea  to  have  no  pledge,  no  secur- 
itj,  for  one^  claim)." 
.  Bo,  too,  Beacherelle,  Dlctlonnsire  NationBls: 

"  CoDunerce;  jStrw  A  dicowml:  Ifavoir 
«iiMm  eaff»  de  «a  ertane»,  <Commercei  to  be 
'ft  dficonvert:'  to  bare  no  security  or  pledge 
for  one's  claim.)" 

Mr.  Wells  idrea  this  sa  from  the  Freuch  dic- 
tionary ol  A.  Spiers,  lOth  ed.,  Barnard,  Bandry 
i  Co.,  IS  Rue  Bonaparte,  Paris,  1866; 

"Dieouvert,  a.  m.  I  (com.)  (of  accounts),  nn- 
Oorered  tniance." 

Cararoc,  Senior,  testlfles: 

"  There  is  a  usage  and  meauiDg.  Thewords 
'i  dianvcert'  we  use  mote  frequentljiD  French 
[S71]  than  '  credit.'  If  I  write  in  French  to  ask  an 
open  credit  to  a  banker  I  will  merely  ask  him: 
'Let  me  draw  on  jow  A  dkou«&rt  for  one  or 
two  hundred  thousand  dollars,'  If  Isay  to  the 
banker,  '  I  will  cover  you  with  exchange  to 
Uiat  amount,' as  soon  as  I  cover  to  ihat  amount 
ftis  finished.  I  don't  owe  a  cent  lo  tbat  amount, 
A  dSeoueert  ia  closed,  and  I  have  a  right  to  ao 
on  again.  It  ia  a  revolving  credit.  For  m- 
«laiice,  with  Schncbardt,  suppoee  I  draw  to^ay 
9100,000  on  Scbncfaardtand  it  wa;  A  diooutert, 
and  the  next  moming  or  day  alter  I  teat  to 
Schnchardt  (100,000  of  ezcbaoge  bought  from 
^ifferetit  hotuet  here,  my  A  dieauvert  Is  flntahcd 
—it  is  cloaed.  Aa  soon  as  I  have  remitted  ex- 
ohaoge  for  the  (100,000  draft  of  tbe  day  pra- 
«edlng  the  A  diemtMrt  iscloeed.  Schncbardtla 
«o*ei«d  theo.  Oa  the  same  day  or  next  morn- 
ing I  have  a  right  to  draw  $100,000  and  cover 
again.    As  soon  aa  I  have  remitted  «100,000 


ceased  under  that  gunrantee."  .  .  .  "I  desire 
to  say,  in  eiplaDatioo  of  the  'A  dieounerf 
spoken  of  In  my  teaUmony,  that  it  had  no  rela- 
tion to  guaraotee  and  to  payment  of  the  ex- 
chunge  remitted  by  tbe  bank,  nor  of  the  solv- 
«icy  of  the  drawers  or  indoisere  or  acceptors, 
but  merely  embraced  remlttaoce  of  exchange 


B  UnriBD  States. 


Oct.! 


by  the  bank.  This  is  the  AniHotSm  d  ib 
words  'A  dieouvtrt '  here  and  In  Trtaat,  and  ii 
the  letters  sent  and  received  t^  me^  extrscaol 
which  are  annexed,  tbe  wrnoa  are  so  undc- 
■tood." 

The  balance  of  account  claimed  In'  Sdiw 
baidt  Se  Sons  aa  due  from  Cavaroc  ASod  Jvi- 
oary  Idtb,  ieT4,waa  (7.45122,  to  which  ceitait 
costs,  dlsbnnementa,  and  oouoael  fees,  tad  t 
^ment  in  settlement  of  a  Judgmcsit  on  ■ 
Cn),000  draft  drawn  on  them  tiy  Cavaroc  A 
Son,  were  added,  with  Intereat.  makioic  Uk 
amonnt  December  1»,  1882,  some  (SS.71S.e. 
Tbe  amount  proved  up  by  Schochardt  ft  Sam 
against  the  Mew  Orleans  Bank  was  (l9S,315.tI, 


of  ill7,180.8L. 

The  circuit  coort  held  that  the  bonds  were  - 
pledged  to  secure  Schuchardt  &  Sods  for  sst 
overarefts  of  tbe  bank  which  might  from  Ume 
to  time  arise,  to  the  extent  of  (100,000,  ud 
that  Scbuchart  A  Sons  weie  entitled  to  botd 
the  bonds  subject  to  the  pledge  lo  tbe  bank,  ti 
security  for  the  iodebledneaa  of  Cavaroc  A  to, 
by  virtue  of  a  banker's  Hen,  18  Fed.  Bep.  «; 
and.  further,  that  Cavaroc  &  Son  had  medged 
tbe  bonds  to  secure  the  whole  indebteaneas  of 
tbe  bank  to  Schuchardt  &  Sons,  with  « limits- 
tion  on  the  extent  of  tbe  liability,  tod  bad  not 
pledged  them  to  secure  a  limll«d  part  of  tta 
indebtedness,  and  that  therefore  the  dividmk 


be  applied  ratably,  but  the  boodt 
could  only  receive  the  benefit  of  1  , 
from  divMends  after  theindebledneaahad  bem 


any  reoetpH 


paid  down  to  (100,000.  U  Fed.  1  ., 

The  original  bill  was  ordered  dttmisaed  b} 
the  court  taa  ipontt  on  the  ground  of  want  at 
JnrlBdlctiOQ  in  equity,  Dunumi  v.  JVy,  12  Fed. 
Rep.  sil,  but  retained  upon  ameodmenL  He 
obfectlon  on  this  ground  appeara  to  have  bea 
raised  by  tbe  defendants  uatQ  upon  hearing 
here.  As  to  allowaoce  of  intereat,  aee  18  Fed. 
Rep.  078. 

Mr.  Jno.  E.  PamMia.  for  Revno^  ss- 
siimee: 

subject  to  a  banker's  Uea. 


des,  is  inconsutoit  with  its  assertion. 

Otnt.  yal.  Bank  v.  Omn.  Mvt  L.  Int.  (k 
101  n.  S.  H,  Tl  (90:608, 700) ,  DanaM  v.  »«»■ 
nun,  88  N.  T.  487;  iTtpofurt  Bant  v.  Ijiand.  I 
MeL  aSO:  Story,  Agency,  §  881;  FonAraff  t. 
WiUi»,&  Bro.  Cb.  ai;  Brandao  t.  Barttit,  I 
Han.  O.  A  6.  61B;  Orantjr.  Taj^,  8  Jonea  A 


thony,  9  Daly,  417; 
4  Ho.  App.  401. 
The  pledge  became  discharged. 


t.lMt- 


Action  03  a  party  secured  which  tDaW 
the  hazard  of  tbe  lorc^,  dlachargea  tbe  se- 

CUtly.  Cont.  481.  ■ 

Metirt.  Jmuss  O.  Oftrter  as^  John  M. 
Bow«ra,  for  Fry.  tnistee: 

A  banker  has  a  aea  upon  all  funds  and  se- 
curities in  his  possesdon  for  the  paymeot  of  ■ 
balance  due  lo  bim  oa  bit  general  Bcooust  wfib 
a  customer,  unless  it  appear  tbat  tbe  fnnds  0 
securities  are  held  by  him  ftir  a  purpose  Ibooo 
slstent  wUli  mcb  U«L 


iMn.& 

dbyGoogle 


Itxnnfl  -y.  Dmf  osT. 


Datit  w.  SMtitr.  B  Term  Bep.  188;  SoOand 
•w.  AnroM,  Bt,  A  M.  2T8i  Brandao  y.  BorntU, 
IS  Claxk  A  F.  787;  Jonet  t.  Pspptrwrnt,  1 
Johot.  (EtigJ  ISO;  &  JAinipnn  AmJ;,  L.  R  8 
Ch.  41;  Bt  Qetuna  Pnmdmt  Afvir.  O*.  L.  R. 
14Eq.  007;  Stoir,  Agmcr,  g 8S1;  Jonw. Lieiu, 

Tbe  putT  (o  whom  Um  debt  !■  not  due  w 
that  It  can  tie  Mt  off  ii  entitled  to  hold  u  a  ae- 
«iiritj  where  Ida  debtor  ia  losolTent  what  ho 
mteht  hold  as  aecrirlly  it  tbe  debt  were  due. 

1  Jooea,  Liens,  fi  846;  Ford  v.  TtiffmUm,  8 
Ldshi  690;  Feurtk  A'at.  Bant  t.  OUk  Nat. 
Bank,  08  111.  896;  SathttAild  t.  Jfoe^  ^  Hun, 
78;  3  8tOT7,  Bq.  Jnr.  gg  1481-1444. 

The  deoee  of  the  court  declarlDg  the  bonds 
euhiect  to  a  Hen  for  the  payment  of  the  lealdue 
of  the  debt  remaining  unpaid  after  the  applica- 
tion of  the  edtiie  amount  of  the  dividends,  was 

Si  parte  Eiu^farth ,  10  V«.  Jr.  409;  Wright 
V.  JforlMr,  11  Tea.  Jr.  13;  BUii  r.  Emmantul, 
L.  R 1  Ezch.  DIt.  IffT;  Br  parU  Hope.  8  Mon. 
D.  A  DeO.  720,  8  Jnr.  1128;  Midland  BatiMng 
Co.  V.  mamber$.  88  L.  J.  N.  8.  Gh.  478. 

Mr.  Bdgar  A.  HtOAitu  and  FT«derlak  R. 
Conderti  for  Dumont  ei  al.: 

The  court  erred  in  holding  that  Bchuchardt  & 
Sons,  or  tbeb'  assignee  in  bankruptcr,  were  en- 
titled to  abanker's  lien  against  Charles  Cavaroc 
A  Son  upon  the  bonds  issued  for  tbe  balance 
^ne  from  Cavaroc  to  Bchuchardt. 

Orant  t.  Taglor,  8  Jones  A  a  SS8,  ofBrmed 
In  62  N.  Y.  827. 

The  banker's  lien  does  not  extend  to  all  se- 
curities happening  to  be  In  tbe  banker's  hands 
for  anj  purpose. 

ftft*  T.  Mi/er;  54  How.  Pr.  B13;  Story, 
Agency,  §§  880-81;  Jftponsrf  Rutk  v.  Leland, 
S  Met  200;  Grant,  Banking,  168;  8  Pars.  Cont. 
262;  JTtineon T.  Brennait,^  N.  T.  487; Wye*- 

fy.  Anthonn.  9  Daly,  4lT,  affirmed  in  90  N. 
443.    See  also  note,  colteciion  of  casea  on 
tianker'a  lien,  83  Hosk,  Eng.  Rep.  834. 

A  general  lien  tor  a  balance  of  sccotints  is 
founded  on  custom,  and  Is  not  favored. 

2  Kent,  Com.  ISth  ed.  688. 


The  circuit  court  held  that  Cavaroc  A  Son 
had  pledged  the  bonds  to  Schuchardt  A  Sons 
as  security  for  any  unpaid  balance  of  account 
due  from  tbe  New  Orleans  Bank,  with  a  limit 
•tion  to  (100,000  on  the  amount  for  which  tbe 
bonds  should  be  held  liable.  Tbe  unpaid  bal- 
ancewasul(imatel7placedat|10S,S10.6&  Tttc 
larger  part  of  Ifalabalance  reanlted  from  charg- 
inghack  tbe  drafts  on  Seignouret  Frtres  A  Co. , 
Honorat  A  Co.,  and  Dutfoy  A  Co.,  which 
amounted,  damages  included,  to  over  tISO.OOO. 
Tbe  Inquiry  thwefOre  presents  Itself,  on  this 
branch  of  the  cose,  whether  Schuchardt  ABons 
hod  a  lien  upon  tbeboodatosecuretbeaedrafis 
in  virtue  of  an  agreement  to  that  effect  wltb 
CaTaroc  A  Son.  . 

When  Bchuchardt  A  Sons,  on  tbe  0th  of  Oc- 
tober, 1673,  refused  todelivertbe  bonds  on  the 
order  of  Cavaroc  A  Bon,  they  placed  their  re- 
fusal upon  the  ground  that  "according  lo  your 
written  anthonty  we  hold  New  Orleans  City 
bonds  Bs  collateral  security  against  Book  of 
New  Orleans,"  and  Wells,  a  member  of  the 

ISO  u.  s. 


lulhoritT 
,  18, 18«t 

The  letter  thus  appealed  to  as  embodying  the 
authority  relied  on  most  be  examined  Gi  tbe 
ll^t  of  the  oonespondence  of  which  It  forms 
so  Important  a  part.  As  earlT  as  December, 
1871,  Schuchudt  A  Sons  had  by  letter  author- 
ized tbe  bank  to  draw  upon  them  "in  advance 
of  remittances  to  the  extent  of  (100,000  (one 
hundred  thousand  dollars),  with  tbe  under- 
standing that  such  dmf  Is  are  to  represent  e» 
change  nought  and  paid  for,"  and  in  February, 
1873,  when  the  bank  asked  "are  we  still  au- 
thorized to  draw  d  diamtert,  (100,000  (one 
hundred  thousand  dollars),  OKainst  purchases  of 
exchange  advised  by  wire,  tbe  answer  na^ 
"The  credit  of  (100,000  (one  hundred  thousand 
dollars)  d  dSaniterl  was  predicated  upon  tbe 
deposit  of  New  Orleans  City  bonds,  and  on 
tbeir  withdrawal  we,  of  course,  supposed  the 
agreement  canceled," 

This  assertion  as  to  tbe  depodt  of  bonds  was 
denied  by  the  cashier,  and  be  then  referred 
Bchuchardt  A  Sons  to  a  letter  from  tbe  presi- 
dent, and  that  letter  is  the  one  in  question. 
After  quoting  from  Schuchardt's  letter  of  Feb- 
ruary 11,  Ibeir  statement  that  the  one  hundred 
thousand  .dollar  credit  was  predicated  on  the 
deposit  of  New  Orleans  Ci^  bonds.  Cavaroc 
thus  proceeds:  "Tou  know  that  excbanee  at 
New  Orleans  is  purcbaaed  by  making  advanceo 
unti'  the  drafts  are  delivered,  and  it  was  in  or 
der  lo  accelerate  our  transactions  that  we  re 
quested  that  credit  of  you  at  ttiattime.  In  view 
of  your  BuggestioQ,  there  is  nothing  lo  be  swd, 
except  to  authorize  you,  in  case^ou  are  uncov- 
ered, to  treat  as  collateral  aecunty  a  portion  of 
tbe  bonds  In  vour  possession  belonging  to  my 
firm."*  Anif  to  this  BchiicLardt  &  Sons  re- 
sponded to  the  bank,  that  "In  accordance  \Titb 
the  terms  therein  slated"  (i.  «„  in  CsvaroC's 
teller),  the  bank  might  value  on  them  "  'd  di 
ixniwrt,'  tor  a  sum  not  exceeding  as  maximuo' 
(100,000  (one  hundred  thousand  dollom)  again- 1 
exchange  purchases."  Thus  the  written  au- 
thority relied  on  was  In  no  respect  different 


be  drawn  by  the  bank  on  tbe  Scbucbardts  were 
"to  represent  exchange  boueht  and  paid  for," 
and  tbe  bonds  were  to  be  held  under  tbeletteia 
of  February,  1873.  ascoUateral  to  advances  by 
the  Schucliardts  before  remittances  of  the  ex- 


thorized  the  bank  "lo  dnw  assinst  purchases 
of  exchange,  and  in  advance  of  the  remittances, 
to  the  extont  of  (100,000,  on  the  conditions 
spedfled  In  the  letter  of  Hr.  Cavaroc  of  15th 
February  last" 

"Exchange  bought  and  paid  for,"  meant 
bills  drawn  against  shipments,  and  purchased 
by  advances  made  to  the  sbippera  upon  the 
strength  of  documents  to  be  furaiihed  by  them 
with  the  bills,  to  repsy  tbe  advances  so  made. 


■"Tons  saves  que  le  change  it  New  Orleans  ert 
aobet^  en  fslsant  dee  avHuces  Jusqu'i  oe  que  \f~ 
traltes  aolent  llvr^es  &  o'eet  aflii  d'auUver  nog  rufr- 
jBHvlonsdoiDimdi.  il'^poquo,  ur. 


ports  qi 
dicouvi 


lurltircol 


u  de  dtoouvert." 


j?fe 


854-8S6 


Smnn  Oocbt  or  raa  Vsvted  8ta.th. 


On.  Tmkm, 


It  vu  to  onable  the  bank  to  make  such  ad- 
vancea  Is  N«w  Orleana  tiiat  Schucbardt  A 
Bona  on  lliair  part  adTaneed  to  the  bank,  and, 
to  atHlat  tiw  bulk,  CaTaioc  &  Son  wen  willing 
'  to  and  did  pbto  the  bonda  h  coIlMenl,  to  a 


was  that  the  bonds  alioald  be  beld  ai  coUal 
while  Scbadtaidt  &  Bona  were  ancoverad,  that 
t«  (o  aaj,  not  coreied  by  the  lemlttance  of  ez- 
cbao^  pmchaBed,  the  Widi  (hue  being  used 
to  bndge  the  inleiral  between  maklnfc  the  ad- 
TBDcea  and  the  receipt  of  the  drafta  with  billi 
of  lading  attached  bj  Bclrocfaaidt  ft  Bona. 
The  transaclionB  between  Bchnchardt  ft  Bona 


Beptember,  bnt  amounting  to  milliona  during 
the  Tear;  In  fact,  Welle  testifies  that  aometlnKB 
the  bank  sent  "over  a  mlllloa  in  one  daj." 

The  parUea  were  deallogln  ezcbange  to  (lielr 
mutual  profit;  and  all  that  Bchucharat  ft  Boos 
•tipolated  for,  and  all  that  Cbtbioc  ft  Bod 
agreed  to,  waa  that  tbe  bonds  ahmild  be  bcM 
aasecnrtW  while  lite  meichandise  was  bdng 
pnrcbaaea  and  shipped,  and  drafU  asdnst  die 
ahipments  transmitted  to  Schndiardt  ft  Bona  In 


tween  Oararoc,  Jr.,  and  WeDs,  placed  by  the 
latter  as  transpiring  the  last  of  Augnrt  or  flnt 
of  September,  when  it  waa  agreed  that  the 
amounts  of  boslneas  paper,  thai  b,  acconling 
to  WeUa,  "bills  of  exchange  drawn  agaiaU 
shipments,'  which  they  would  take,  Bclindi- 
ardt  ft  Sons  might  Umlt,  and  the  Umitadoo 
was  directly  immeed  of  "not  more  than  ClO  | 
H  per  week  <m  Hambro,"  and  "not  mote  ttun 
fr.  SOO  I  H  QD-  flnt  bankers  of  Paria;"  asd. 
fnrther,  that  when  the  bank  aenfthediaftior 
the  bank  on  third  partlea  (Ham  Bordesai. 
UaraeUles,  etc.,  etcl  it  most  put  In  tbeliaDd* 
of  HessiB.  0.  0.  ft  Bon,  In  trui^  a  deposit  at 
secaritiee  there  to  remain  nntil  die  acoqitaiioe 
or  the  p^ment  if  we  dean  [otiper  to  await  the 
pavmenL'  TUs  was  an  arrangement  made  bf 
Bchnchardt  ft  Bona  and  evidenced  by  a 


Sons  were  doing  bnaloesa  abstiutely  without 
ri^,  nor  that  (^varoo  ft  Bon,  tn  view  of  the 


course  of  business,  weie 


at  regarded  ■ 
iwdiarat  ft  So 


called 


evenia.  The  tatter  had  the  drawers,  the  draw- 
eea,  the  Indotaeis  and  the  merchandiae  itself 
to  rely  on;  and  there  is  nothing  In  tbe  letters 
or  the  testimony  to  indicate  tbM,  In  addition  to 
all  this,  they  demanded,  as  to  stich  drafta,  oth- 
er  security.  Iladraftbad  gone  forward  with 
bill  of  lading  attached,  and  the  diaweea  re- 
fused to  recdve  the  condgnment  and  accept 
tlte  draft,  and  were  othermae  under  no  obUga- 
tiixi  to  do  so,  and  the  proceed*  of  Oie  sblpment 
sold  for  leas  than  the  amount  of  tbe  draft,  or 
if  tbe  acceptors  became  insolvent,  and  loss  wa* 
thereby  occasioned,  Sdiucbardt  ft  Sons,  though 
they  mlgbL  )t  such  was  the  oonise  of  business, 
charge  Gack  tbe  difference  to  tbe  bank,  could 
not,  upon  this  evidence,  dalmlhat  these  bonds 


Upon  what  baaia  then  can  it  be  held  that 
drafla  drawn  by  tbe  bank  directly  on  Beignou- 
ret  Prirea  ft  Co^  Bordeaux,  Honorat  ft  Co., 


UarseUIea,  and  Dutfoy  ft  Co.,  Pari*,  ' 
oompanied  by  documents,"  were  seemed  Dy  tbe 
bonds  of  Cavaroc  ftBon  and  Dumont  ftOo.  by 
"written  authority,'* 

Tbe  drafts  od  Belgnooret  Fibres  ft  Oo.  m»- 
pear  to  have  besn  drawn  September  17,  18TO, 
lor,  with  damagea,  |S«,11I).S«,  bnt  the  dates 
of  the  other  diuts  are  ikot  givm,  and  tbe  ac- 
count between  the  bank  and  Bchoohaidt  ft 
Bona,  prior  to  tbe  first  of  October,  1878,  is  not 
before  na.  The  drafts  on  Dutfoy  ft  Co. 
amounttnc,  wllb  damagea,  to  t90,2U.41,  were 
protested  November  SO,  December  10, 18,  and 
10;  ThedtafUonHoni»atftCo.wereprotested 
October  38.  No  evidence  Is  adduced  on  behalf 
of  Schucbardt  ft  Sons'  trustee  in  bankruptt^ 
aa  to  the  length  of  time  on  wUdi  these  drafta 
wsadrawn.  Wet)ellevewean]astifled,tben, 
iBaMumlngUtatit  wasaflerlhe  interview  be- 


not  Cavaroc  ft  Boo,  acting  with  refer 
ence  to  tbe  bonds,  who  sought  this  anec- 
mmt,  bnt  Bdiudiaidt  ft  Bona,  acUng  fin  uiar 
own  protection  In  referenea  to  transactiou 
other  than  those  with  which  tbe  bonda  woe 
connected.  Tbe  diafia  of  tbe  bank  on  tUrd 
partlea  were  not  exchange  bought  asd  paid  tor. 
noi  were  drafts  drawn  oy  the  bank  on  Bcha- 
chardt  ft  Sons  agtdnsttlieae  tdUs  drawn  by  it 
directly  on  Europe,  advances  made  by  Bata- 
chardt  ft  Bona  against  "purchases  ot  exidiaage 
advised  by  telegmpb."  Schucbardt  ft  Soo» 
could  liBTC  had  no  expectation  of  recdviog 
another  set  of  Ulla  drawn  against  shipments  to 
rep^  advances  made  to  the  bank  on  Ihcse 
"dean"  MUa  already  In  thdr  hands.  The; 
most  have  relied,  as  to  these  bill*,  upon  tbe 
credit  of  the  bank,  tbe  IndwaetB  and  the  diaw- 
eea, and  other  securitiee  deposited  In  the  hands 
of  Cavaroc  ft  Son;  and  when  Bchnchardt,  who 
^>Dears  to  have  been  out  of  town,  letuned, 
and  it  was  concluded  to  limit  their  operationi. 
Wells  writes  to  Cavaroc  that  the?  had  "deter 
mined  to  leqocat  the  bank  to  limit  its  exchann 
burines*  wlui  US  to  the  forwarding  of  such  diartf 
made  ^  thlidpuHee  as  it  ahall  deem  proper  to 
purchaae."  There  la  no  intimation  up  to  the 
10th  of  September  that  BcOmchaidt  ft  Bona  te- 
gaided  the  bonds  as  pledged  for  anything  ei-  r 
oept  the  remittance  of  ezdiange  crested  by 
drafts  against  sh^unents.    The  tranaactlons  b 

Crdiawig  swA  exchange  asd  ttanaaction* 
the  way  of  accommodatwn  to  the  bank,  or 
of  the  purchase  ot  ita  own  drafta  on  'Baiof^ 
were  wpt  perfectly  distinct,  so  far  as  ^>peais. 
Cavaroc  Jr..  teatifies  that  fn  his  Interview  with 
Wella,  late  in  August  or  the  first  of  Beptember, 
when  ttwss.sgieed  that  If  the  bank  asnt  its 
own  drafta  then  must  be  a  deposit  of  sectuidtt 
to  Insure  tbdr  aooeptance  or  payment,  no  agree- 
ment was  made,  verbal  or  otherwise,  in  lefv 
ence  to  these  bonds,  and  nothing  sud  shout 
tbem,  other  than  periiapa  a  casual  remark. 
Wells  does  not  deny  this,  although  he  says  he 
feels  "qnile  confident  they  wen  alluded  tOL' 
But  for  a  resolntloo  purporting  to  have  been 
passed  by  the  directors  of  th4  bank  on  tbe  90tb 
of  September,  there  would  be  abeotutdy  no  ev- 
idence fai  thia  reconl  that  tbe  btnda  were  tob* 
or  had  ever  been  held  as  sacoii^  for  dinfu 
drawn  tv  the  bank  direotly.  "nieae  bonda  did 
not  belong  to  the  bank.  They  were  largtsy 
owned  by  Dnmont  ft  Co.  lli^  bad  never 
been  used  except  upon  a  direct  order  btm 
ltOV.& 


BmrM  V.  DmiosT. 
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C&vaiDO  A  Bon.  A  dMlnot  kgreement  wiUi 
the  latter  Out  they  ■hould  be  held  for  tbe 
4lebti  of  (be  betik  mwt  be  ihown  Id  order  to 
the  majnteimoe  of  ft  Ueo  npon  Ibem.  The 
reeohitlon  doee  tty  that  tbe  bonk,  Id  order 
«ecuie  its  mrident  uatnit  "any  erentnal  lose" 
of  thebonoe  "bekmeme  to  the  firm  of  0.  Car- 
aroc  A  600,  UMl  eMaaUrpledged  to  Y.  Scbn- 
cbeidtABoui,  agentaoftLebankatNewTiurk, 
M  collateral  wcmltr  tor  the  iMjment  of  all  for- 
eign azobaDge  tdUs  eeot  tbem  for  o^iotiaUoD, 
and  bT  tbem  Indoned,"  IbeRtqr  sntboriiMbim 
"to  select  M  gnaranlee  from  the  portfolio  <rf  the 
bank  each  papen  as  be  n»T  tlunk  proper,  lo 
the  extent  of  (tlOO.OOCQ  one  bundred  tbousand 
doUan,"  and  vUt  statement  may  be  inconslst. 
enl  witb  tbe  tbeocy  Hut  all  tbe  booda  were 
pledged  for  was  stm^  tmtU  remittances  of  < 


whlcb  OaniDC  was  situated,  that  resohitioii, 
under  which  securitiflB  to  tbe  amount  of  $1 00. 
000  were  to  be  put  Into  blshands,  which  nigbt 
be  held  to  secure  dMfta  drawn  bj  the  bank  it- 
self. Id  accordance  with  tbe  ureement  with 
BB7]  Schncbardt  &  Sonsof  the  last  ofAugust  or  first 
of  September,  does  not  appear  to  us  to  OTe^ 
come  the  written  snd  other  evidence  as  to  tbe 
actus!  transactiOD, 

There  Is  no  element  of  estoppel  about  it,  and 
It  iaa  mere  question  wbether  a  resolution  of 
that  kind  passed  when  both  CaTaroo  &  Son  and 
the  bank  were  <m  the  brink  of  bankrupUr, 
should  he  taken  as  eridence  of  *udi  cogency  as 
to  orertbrow  all  tbe  coneepondence  and  testi- 
mony to  tbe  cootrarr.  It  m^  go  to  the  credi- 
bility of  CaTaroc,  it  Is  true.  He  may  hare  told 
one  stoiT  on  tbe  stand  onder  oath,  and  may 
bave  told  bis  directors  another  story  in  the 
bank,  although  it  does  not  appear  that  be  drew 
the  Fesotatton  or  was  ooDstuted  as  to  the  pei^ 
tlcolar  langnafte  in  which  it  should  be  coached. 
The  facts  as  we  hokl  tbem  to  be  were,  that  the 
bonds  had  been  pledced,  lo  tbe  extent  of  $100, 
ODO.  as  collateral  to  the  remittance  of  exchange 
fiod  that  it  had  been  asreed  with  Schucbiurdt  A 
Sons,  tn  CsTaioc  on  oehalf  of  thebank.  that. 
In  relation  lo  drafts  drawn  by  tbe  bsnk  direct- 
ly, other  securities  should  be  put  in  tlie  hands 
of  CsTsroo  ft  Bon  to  iseeure  such  last  named 
drsfts.  CaTarocthereforeneededlohsTes  res- 
olution of  the  bank  that  be  might  take  from 
lis  portfolio  those  additional  secimiJee.  and  the 
fact  that   the  language  of  tbe  resolution  is 


eight 

_„ _j  ammst  third  parties,  tbeierms 

«f  a  resolution  of  tbe  directors  of  a  national 
banking  association,  when  the  exigencies  of  a 
flnandu  crisis  are  upon  (hem,  In  tbe  attempt 
to  prefer  one  of  tne  bank's  officers,  cannot 
properly  be  regarded  as  dedslTe  upon  theques- 
tlon  of  the  facts  actually  existing  in  rnpect  to 
«acb  third  parties  in  a  gi*en  case,  and  Dumont 
A  Co.  and  tlie  general  creditors  of  Cavaroc  A 
Son  ought  not  to  be  foreclossd  by  Coraroc^s 
presencewbenlUsresoIutlonwaspassed.  Be- 
ddes,  it  is  not  InconaisteDt  witb  (be  tenni  of  tbe 
reaoiutloD,  to  confine  tbe  reference  lo  foreign 
bills  lo  all  exchange  actually  purchased,  in 
which  view  tbe  resuntlou  would  rimply  assert 
ISO  V,  8. 


tbst  the  pledge  was  designed  to  secure,  not 
only  the  remittance,  but  ue  nitlmste  piiyntent 
of  sncb  exchange,  but  could  not  be  etretcbad  to 
cover  "dean"  bills  drawn  by  thebank  itself. 

Ths  learned  Jndse  of  the  circuit  court  says: 
"In  short,  it  to  ertaoit  from  the  relstlous  of 
tbe  psrtke,  tbeir  course  of  business,  the  cor- 
respondence between  them,  and  the  constmo- 
Hon  placed  upon  the  transactions  br  Cavaroo 
himself,  that  toe  boude  were  pledged  to  eecura 
Schncbardt  A  80M  for  any  orerdrafta  of  the 
banking  association,  to  tbe  extent  td  $100,000, 
which  might  from  -dme  to  Ume  uise.  Bocb 
orerdrafts  were  tlie  credit  d  Aiomtvrt  contem- 

C9d  by  thepartie^  and  constitute  the  unpaid 
noe  of  account  due  from  the  banking  asso- 
dation  to  Scbuchardt  A  Soto." 

The  lelaiions  sf  the  parties  were  that  both 
wrae  dealers  in  exchange  and  making  monM 
ont  of  it  The  course  of  business  wss,  tar 
▼ances  by  tbe  bank  to  shippers,  advsnces  br 
Bchucbardt  A  Boos  to  the  oank  to  enable  tt 


of  tDercbandlse,  snd  the  remittsnce  Of  drafts 
drawn  against  shipments  to  Scbuchardt  A  Sons, 
in  return  for  their  advances.  The  correspond- 
ence between  the  parlies  from  the  first  limited 
the  transactions  with  which  the  bonds  were 
concerned  lo  exchange  actually  bought  and 
paid  tor.  This  wss  the  constructioD  placed 
npon  those  Iransactioos  by  both  of  the  parties 
unless  this  reeolndoo  of  the  directors  of  the 
hank  is  to  be  held  as  conclusive  to  tbe  contrary; 
tbe  indebtedness  of  the  bank  was  not  tbe  result 
of  losses  upon  soy  drafts  purchased  In  the  reg- 
ular course  of  bmrineaa,  but  was  tbe  result  M 
cbaif^g  back  unpaid  drafts,  which  had  been 
drawn  t^  tbe  bank  directly  upon  parUes  In  Eu- 
rope, wiOkout  any  accompanying  UUs  of  Isdi  UK 
Theae  drafts  were  dlacounlea  by  Scbuchardt  ft 
Sons,  apparently  In  reliance,  not  siinplv  npon 
tbe  creoit  (A  the  bank  and  the  credit  of  Cava- 
roc  ft  Boa,  if  they  Indorsed  such  drafts,  but 
npon  th«  depodt  of  securities,  as  against  tbem, 
in  the  hands  of  Oavaroc  ft  Son  at  New  Orleans; 
and  the  evidence  of  Casey  shows  that  Cavaroc 
did  undertake  to  get  and  hold  securities  for 
Schncbardt  ft  Sons,  as  against  drafts  so  sliust* 
ed.  And  this  explains  tbe  telegram  of  Schu- 
chsrdt  ft  Bona  10  Cavaroc  &  Son  of  October  0; 
"Welnsiston  vour  delivering  to  Reyues  the 
bills  receivable li eld  by  you  in  trust." 

This  drawing  by  the  bank  directly  on  Eu- 
rope was  dther  a  recent  course  of  proceeding 
or  It  was  not.  If  not.  It  Is  clear  that  the  bonds 
had  no  relation  to  such  prior  acUon.  If  of  re- 
cent occurrence,  It  is  equally  clear  that  It  « 


cuiity  to  the  exient  and  under  the  drcumslan- 

■s  defined  in  the  correspondence. 

As  tbe  bonds  in  large  psrt  did  not  belong  to 
Cavaroc  ft  Son,  It  is  due  to  the  latter  to  sup- 
pose that  they  had  no  tnienClon  of  subjecting 
tbem  lo  the  risks  now  Insisted  upon;  and  the 
intimscy  between  Cavaroc  ft  Son  and  Schu- 
chaidt  ft  Sons,  and  the  fact  that  tbe  bonds 
were  pdd  for  by  drafts  on  Dumont  ft  Co.. 
whose  acceptances  for  a  conriderable  part  of 
the  coat  were  held  by  Scbuchardt  ft  Sons,  ren- 
der the  inference  a  not  unreasonable  one,  thai 
Bchudtaidt  ft  Bona  know  that  Cavaroc  ft  Son 
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bid  peculiar  reaBona  for  not  treaUog  the  boDCia 
with  [he  same  freedom  as  other  Bccnridea;  and 
this  is  conflrmed  by  their  lev^  of  «□  attachment 
against  Dumont  &  Co.  upon  the  bonds,  a  '^  ~ 
ionfring  la  whole  or  in  part  to  the  latter. 

We  So  DM  ooncor,  theraf ore,  in  the  view  tlut 
Schuchaidt  ft  Boot  had,  b^  special  Hgreement 
R  lien  upon  IhcM  bonds  to  secure  the  drafts 
dnwo  OB  SelsiHnuM  Frtics  A  Co..  Honorat  A 
Co..  and  Dutio;  &  Go.  O 

The  tMMids  were,  however,  pledged  to  secore 
the  remittance  by  the  bank  of  exchange  actual- 
ly bought  aod  paid  for.  The  letter  of  Febru- 
ary 15  authorizes  Bcbudiardt  A  Bona  to  treat 
"a  portion"  of  the  bonds  as  such  aeeurlty,  to  a 
maximum  of  one  hundred  thouaand  dollars, 
but  what  portlOD  ia  not  defined,  and  it  U  evi- 
dent that  Schuchart  A  Sons  conaidered  aO  of 


ble 


eKuaranty  for  more  than  $100, 
llieBiiswei    '  ""       '       "  " 


,000. 


_  _e  uiswer  of  Fty  sets  up  that  they  "were 
deposited  with  thesaid  Frederic  Schnchardt  A 
Sons,  as  security  for  any  lodebledneea  or  bal- 
anccE  of  account  which  at  any  time  might  or 
could  arise  lu  the  course  of  thdr  aforesaid  deal- 
[890]  i^g^  {q  t),e{[  aforesaid  character  with  the  aald 
Charles  Cavaroc  A  Sod  and  the  said  New  Or- 
leans Banking  AaaocUtlon." 

Tbe  decree  adjudges  that  Schnchardt  A  Sons 
had  a  lien  upon  (he  bonds  for  a  balance  of  tbe 
account  of  Cavaroc  A  Son  with  them,  and 
"alao"  that  they  held  them,  to  the  extent  of 
one  hundred  thousand  dollan,  "by  virtue  of  a 
pledge  or  hypothecation"  to  secure  the  Indebt- 
ednces  of  the  bank. 

Tbe  drcult  court  said  (18  Fed.  Bep.  428)i 
"The  bondshavlnKbeen  left  t^  Cavaroc  &  Sou 
with  Scbuchoidt  &  Sons,  wllfioat  any  roedal 
agreement  except  the  pledge  of  a  portlou  ol 
them  for  tbe  New  Orleana  Banking  Assodatioa, 
those  not  thus  pledged  are  subject  to  the  bank- 
ers' lieu  of  Schucbardt  A  Sous."  AikI  again 
(18  Fed.  Rep.  578):  "Tbe  terms  of  the  pledge 
were  that  this  bonds  then  In  the  pmrnnwinti  of 
the  Bchnchaidta  should  be  held  by  them  as  se- 
curity for  any  advance  or  overdraft  which 
might  ultimately  exist  In  the  deallnga  of  the 
parties,  to  the  extent  of  |100,000." 

But  if  the  bonds  were  liable  by  expreat 

tnct  for  the  obligations  of  the  bank,  could  they 
also  be  made  to  respond  to  the  Indebtedneas  of 
Cavaroc  &  Son,  In  the  absence  of  eiprewagree- 
meot,  by  force  o(  a  lien  Implied  fnnn  the  usage 
of  the  busineSBT 

In  our  judgment,  the  bonds,  being  in  effect 
all  pledged  to  guarantee  the  remittance  t^  tbe 
bank  ofexcbange  purchased,  could  not  be  bold 
by  implication  as  security  for  the  Indebledaeaa 
of  Cavaroc  A  Son  on  a  balance  of  account. 
The  spedflc  ple^  withdrew  them  from  the 
operation  of  Uiealleged  bankers'  lien,  for  It  was 
mcondstent  with  the  presumed  Intention  (rf  the 
parties.  And  applyug  tbe  principles  upon 
which  such  a  lien  rests,  it  !■  doubtful  whether 
it  ever  existed  in  favor  of  Schucbardt  A  Sona. 
Undoubtedly  while  "a  general  lien  for  a  bal- 
ance of  accounts  la  founded  on  custom,  and  is 


llsh  It,"  and  "general  Ueni  are  looked  at  with 
Jealousy,  becaoM  tbe^  eocroach  upon  thecom- 
moQ  law,  and  disturb  the  equal  dutrllnittooot 
the  debtor's  estate  among  Us  crediton"  &  Eeo^s 
Commentaries,  *08S),  ftlt  a  general  lien  docs 
arlae  In  favor  of  a  bank  or  banker  out  of  con- 
tract exprened,  ot  Implied  from  the  usage  of 
the  buslnea^  in  the  absence  of  anything  lo  show 
aoontrary  inteatlon.  It  does  not  arise  upon 
•ecniiika  aeddcotallr  In  tbe  possesion  of  tbe 
bank,  or  not  In  fto  poaaeaaion  in  the  course  of 
its  bnslneas  as  sooh,  nor  wbere  tbe  aecnrtties 
are  In  its  hands  under  drcumstancea,  or  where 
there  Is  a  particular  mode  of  dealing,  loconuit- 
ent  with  such  general  lien.  Brandao  v.  Bar- 
imN(H.  L.)8  0.  B.  B10,SS3;&  0.  ISOmAA 
F.  787,  80S;  8.  0.  (Bxcb.  Cb.)  6  Han.  A  Or. 
680;  &  0.  (C.  PI.)  1  Han.  A  Or.  906;  Soek  v. 
Qffrritten,  S  DeQ.  F.  A  3.  484.  448.  In  tbi» 
latter  case  tbeforeign  conwpondents  of  a  Lon- 
don Arm  directed  the  firm  to  purchase  for  them 
Hezicao  bonds  to  a  roecifled  amount  at  a  spec- 
ifled  price,  and  to  hold  tbe  bonds  at  tbe  die- 
poaalof  tbecorrespondenta.  Tbe  Lotidon  linn 
made  the  purchase  and  wrote  tbe  correspond- 
ents that  they  would,  undl  farther  order, 
retain  the  bcnua  for  safe  custody;  and  it  was 
held  that  tbe  lettere  coneiitnted  a  apeclal  con- 
tract sufficient  to  exclude  a  general  lieu  on  the 
part  of  the  London  firm,  if  they  would  other- 
wise have  been  entitled  lo  any. 

It  was  held  In  Ba  Medeioc, «!  Bear.  688.  that 
where  a  customer^  security  was  spedflcally 
stated  to  be  "for  tbe  amount  whKn  shall  or 
may  be  found  due  on  the  bahtnco  of  bis  ac- 
count" it  could  DOt  be  held  for  a  subae^uent 
floating  balance,  but  only  for  tlie  then  extatins 
balance;  and  in  Thndonw  t.  WiBi*,  8  Bca.  Ol 
ai,  that  a  aecorl^  spet^cally  ^vcn  for  a  con- 
temporaneoas  advaitce  of  £1 .000  by  the  bankpr 
was  not  appllcatde  acalUBt  an  Independent  in- 
debtedness of  £500  uterwarda  nrismg  upon  an 
ordinary  running  account. 

"A  bankeia' Iteo,"  aald  Vr.  yustitti  Matthews, 
speaking  for  the  court,  in  OmtnU  Sat.  Bank 
-  OannteUeut  MuL  L.  An  Ob.  104  U.  S.  54, 

See:  eaa,  700],  "ordinarily  attaches  In  favor 
le  ImdIe  DAon  the  securities  and  moneys  of 
the  customer  depodled  In  the  usual  course  of 
business,  for  advances  which  are  supposed  to 
be  made  upon  their  credit.  Itattocheatosuch 
securities  and  funds,  not  only  against  the  de-  '. 
posltor,  but  against  the  unknown  equlUea  of 
bH  otliers  In  interest,  'lolesa  modified  or  waived 
by  some  agreement,  expceas  or  implied,  e 
by  conduct  Inconsistent  with  Its  aaaertlon. 

In  Bank  of  the  MetropolU  v.  Nmt  Bnr'- 
Bank,  43  U.  8.  1  How.  SM.  889  [11:115T.    .  . 
CAirf  Jvttiee  Taney,  in  delivering  the  opmioo,  , 
referring  to  tbe  general  prindple  uuU  a  banker 
who  haa  advanced  money  to  anotber  bsa  a  lien 
on  all  paper  secoritiea  In  his  hands  for  the  ! 
amount  of  hli  general  balaoce,  aaya:  "We  do 
not  peroeiTe  any  difference  In  orlnc^e  bo- 
tween  an  advance  of  money  and  a  DalaDoe  aof- 
fered  to  rem^  iqion  tbe  nith  of  these  mutual 
dealiun-    In  tbe  one  case  as  well  as  tbe  othta, 
credit  u  gfven  upon  the  paper  deposited  or  ex- 
pected to  be  transmitted  in  the  naoal  oouna  pi 
tbe  transactionB  between  tbe  parttea." 
"Here,  then,"  aald  C!aton.  J.,  In  RtumB  r. 


Bamas  v.  Dmom. 


«^  Unw  mnM  be  nutoliwd.  If  iX  M.  There 
miut  be  n  credit  given  apon  tlie  credit  of  the 
■ecndtiee,  eltherfti  poMearion  orfu  expecbmc;." 
Fburlh  jSat.  Bank  t.  Oity  Nat.   Bank,  68  IlL 

In  Duaean  v.  Brtn-nan,  88  N.  Y.  487,  491, 
Ibe  languAffe  of  Ibe  oouii  in:  "Thegeneralliea 
whicb  bankers  bold  npon  bills,  note- ,  and  other 
Kcurltles  deposited  wuu  mem  for  a  liuliuice  due 
on  general  account,  cannot,  we  think,  exist 
when  the  pledge  of  propert;  is  for  a  specific 
torn  and  not  s  Keneral  pledge;"  and  !□  JStpoii- 
tet  Bank  v.  Laand.  B  HeL  259:  "The  nolee 
were  depoeited  under  special  circumstances; 
thev  wen  not  pledged  generttUr,  but  apedfl- 
cally;  and  this  cegaavei  any  inrerence  ol  any 
general  lien,  tf.  In  tbe  abeence  of  such  apedal 
weemeot,  tbe  law  would  imply  one;"  and  in 
WyOsoft.  Anthony.  ftON.  T.  443.  tfaat  "Where 
Kcuriliee  are  pledged  lo  a  banker  or  broker  for 
tbe  payment  ol  a  particular  loan  or  debt,  be 
bu  no  lieu  on  tbe  securities  for  a  general  bal- 
ance or  for  the  payment  of  other  claima."  See 
aho  Matanie  Bat.  Bank  \.  Bangi,  84  Kv,  18S; 
Bank  of  U.  8.  t.  MaeaktUr,  6  Pa.  (Barr)  475; 
AatAauoy  T.  FM  Biter  Nat.  Bank,  ISl  Kaas. 
14.    The   facta  to   BiMnga-  v.   Oontiwmtal 

Bant,  W  U.S.  H"'" 

tomer  of  a  bank  b 


Amt,  W  D.  S.  148 I2S:  271], ' 

tomer  of  a  bank  liad  depodfed  with  it^  as  co 

lateral  aecuri^  for  bis  current  indetiteanesg  o 


discounts,  ■  note  secured  by  mortgage,  wbicb 
be  withdrew  for  foiecloeore,  at  the  sale  under 
><  which  be  poichased  tbe  properQr,  and  left  the 
'  deed  be  rueived  with  the  bank  at  ila  request 
Bis  Isdebtednese  to  the  bank  was  then  fullv 
paid,  but  after  a  temporary  suspeusIOD  of  his 
oealuigs  be  ag^o  Incurred  debts  tu  it.  It  was 
hdd  toat  as  it  old  not  appear  that  money  was 
loaned  or  debt  created  on  the  failb  of  poases- 
rion  of  tbe  deed,  tbe  bank  could  not  claim 
against  tbe  debtor's  assignee  an  equitable  mort- 
gage by  tbe  deposit  of  tbe  conveyance.  There 
ace  instances  of  an  express  pledge  of  securities 
for  a  specific  ioan,  where  the  suiplus  realized 


Amuir.  CorL  B.  14  Eq'.  507),  but  there  ii  _ . 
pretense  in  tbe  case  at  tor  of  any  ground  for 
tbe  application  ol  tbe  principle  of  tacking. 

Bubjected  to  tbe  teat  of  these  well  settled  rules, 
the  facts  do  not  admltof  serious  doubt  as  loUie 
correct  result. 

The  bonds  were  not  lodged  In  tbe  bands  of 
tbe  ScbucbardtslotbeordmarycOQise  of  bulk- 
ing businees.  They  were  sent  to  New  York 
for  a  specific  purpose,  and,  trhen  that  purpose 
was  scGompIisbed,  permitted  to  remain  for 
' '  safe  keeping,"  and  because  New  York  was  • 
better  tnarket  (ban  New  Orleaiu.  asd  tbe  ex- 
press charges  for  their  return  very  heavy,  as  b 
■aid  on  one  side;  and  f<«  convwlence  In  pro- 
curing  loans  h  is  asserted  on  the  other.  But 
the  loans  made  were  always  spedDc  loans,  and 
the  bonds  were  always  otherwise  subject  to 
Cavsooo  A  lion'a  call;  aod  when  tbe  Sdiu- 
clwrdts  tbemselves  loaned,  as  thev  did  once  or 
twice,  it  was  npon  an  express  pledge  of  a  du- 
ii;iiated  number  of  tbe  bonds  as  secwity.  Csft- 
aroc  ft  Bro  were  bankers  as  wdl  as  Bdia- 
cbardt  *  Bons,and  tbe  latter  appear  to  bave  re- 
posed Implicit  confidence  in  tbem,  yet  tbere  Is 
DO  aatlsfactoiy  evidence  that  ttuj  extended  to 
Csiwoc  8c  Son  any  apedal  Indolgenoe  In  tbe 
IM  V.  8. 


wayof  geoenlacoommodadon.  Their  cashier 
tbinks  be  can  qiedfy  a  case  In  wbicb  tbe  bUls 
of  exchange  sent  by  Cav&roc  to  Schucbardt 
were  not  accompanied  liy  bills  of  lading,  but 
be  does  not  do  so,  and  the  acceptances  of  Du- 
mont  &  Co.  were  on  account  of  tbe  purchase 
price  of  the  bond).  If,  as  argued  by  coueset, 
there  is  a  presumptinu,  as  Iietween  customer  and  .--„ 
banker,  ttuil  the  gecurtlies  or  property  of  the  L""* 
cusfomer,  found  iu  the  poeseWioQ  of  tue  bank- 
er, bave  been  left  with  blm  to  secure  bim  gen- 
erally against  loss,  this  Is  not  aii  irrebuttable 
presumption,  and  each  case  stands  upon  Ilsown 
arcumstancea. 

And  since  Schucbardt  A  Sons  did  not  claim 
■t  tbe  lime  of  tbe  failure  that  they  bad  a  gen- 
enl  lien,  but  simply  that  they  held  tbe  bonds 
by  "written  authonty,"  "as  collatefal  security 
against  the  Bank  of  New  Orleans,"  wo  can  ar- 
ms at  no  other  conctusiou  than  that  Bcbuch- 
ardt  &  Sons  were  not  entitled  to  maintain  a 
bankers'  lien  sgalnst  the  bonds,  for  tlic  ulti- 
mate debit  balance  of  Cavaroc  &  Son. 

We  are  asked  to  dispose  of  the  case  adverse- 
ly to  appellants  upon  tbe  ground  that  ihey  re- 
ceived tbe  rem^ntog  bonds  and  money  after 
tlte  liens  decreed  in  Pry's  favor  were  satislledi 
but  such  raoeipt  does  not  oust  the  iurisdiclioo. 
Tlie  acceptance  by  appellants  of  what  was  con- 
fessedly tbdrs  cannot  be  construed  into  an  ad- 
mission that  the  decree  they  seek  to  revenie  wae 
noterroneouB.  nor  does  it  lake  from  appellee* 
anything  on  Qiereversalof  the  decree,  to  w)ii<'i» 
tbey  would  otherwise  be  entitled  Embry  v. 
AW,  107  U.  S.  8,  8  [37:846,  8481.  Norcan 
tbe  objection  be  sustalued  that  there  was  an  ab- 
aence  of  Jurisdiction  In  equity  because  of  tbe 
adequat?  of  (be  remedy  at  law.  Tbe  Scbu- 
ebarata  had  collected  many  thousands  of  dollars 
on  coupons  cat  from  tbe  bonds  after  October 
4,  IBT^  and  before  their  own  failure.  Fry, 
their  urignee,  had  made  dmilar  collections. 
Fry  clainwd  to  hold  the  mon^  and  tbe  bond* 
to  secure  a  balance  of  account  due  to  tbe 
Bcbuchardts  from  tbe  Cavarocs,  and  also  as  col- 
lateral to  the  Indebtedness  of  tbe  New  Orleans 
bank.  Dumont-A  Co.  claimed  a  large  part  of 
the  bonds  as  against  the  general  creditors 
of  the  Cavarocs  and  as  a^Inst  Bcbucbardt 
&  Sons,  and  Cavaroc's  general  creditors 
claimed  tbe  reddunm.  As  to  the  amount  due 
to  Fry,  conlroveny  over  some  thousands  of 
pounds  iu  tbe  Union  Bank  of  Ltmdon  was  Ia> 
volved.  An  accounting  was  necessary  between 
the  parties,  and  a  mullTpUclty  of  suits  was  in- 
evitable, unless  the  determination  of  tbe  coiv 
filctlng  rights  set  up  could  be  arrived  at  In  ft 
proceeding  In  equity.  And,  in  addition  to 
these  condderadons,  we  think  we  ought  not  to  ,____ 
regard  with  favor  Uie  raldng  of  this  objection,  [30SI 
for  tbe  first  time,  at  this  singe  of  (be  cause. 

liie  mie  as  slated  in  iJauiell's  Ohancerr 
Practice  (ToL  1,  p.  S66,  4(b  Am.  edition).  Is 
that  If  the  objection  of  want  of  Jurisdiction  In 
equIQr  Is  not  taken  In  proper  time,  namely,  be- 
fore tbe  defendant  enters  into  his  defense  at 
large,  the  court,  having  the  general  jurisdio- 
tion,  willexerdseit;  and  in  a  note  on  pue  560, 
many  ceses  are  cited  to  establiah  that  "If  a  de- 
fendant in  a  suit  in  equity  answers  and  submits 
to  the  Jurisdiction  of  tbe  court.  It  Is  too  latefor 
tdm  to  object  that  the  plaintifC  has  a  plain  and 
adequate  remedy  at  law.    This  objection  should 
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tie  takentttheauUettopportonity.  Theabon 
nie  mnst  be  taken  with  the  quuIflcatioD  QaX 
4t  la  competent  for  the  court  to  grant  Uie  relief 
«nigbt,  and  that  It  baa  Jmladlcaon  of  the  sub- 
ject matter." 

In  WylU  T.  am.  »  U.  8.  IS  How.  41B.  430 
m:  7SS,  76(n,  it  laaald:  "Tbewantof  Juriadlo- 
uon,  if  relied  on  br  the  defendant*,  Bbonld  have 
been  alleged  bj  plea  or  anawer.  It  la  too  late 
to  rates  eitch  an  oblectlon  on  the  hearing  in  the 
appellate  court,  nnleaa  the  want  of  jurfBdlotlon 
la  aixiareoton  the  face  of  the  bilL" 

It  waa  hdd  In  Laui*  v.  Ooekt.  SO  U.  B.  S8 
Wall.  466  [38: 70],  that  if  thecoort,  npon  look- 
faig  at  the  proofa,  found  none  at  allot  the  mat- 
lera  which  would  make  a  proper  case  for 
-«qiiil7.  It  would  be  the  dut;  c^  the  court  to  reo- 
«gniie  the  fact  and  gtn  It  effect,  tboagh  not 
raised  bv  the  pleadlnga  noreuneaied  t^  ooon* 
«L  Totheeame  effect  Is  M^eAsT.i^n,  89 
tr.B.  15WalL911[ai^.  The  doctrine  of  theae 
4nd  alinlUT  caaee  is,  that  the  conit,  for  its  own 
protection,  may  prevent  mattarapiuclr  oogids- 
«ble  at  law  from  being  drawn  Inio  diancery , 
«t  the  pleasure  of  the  patties  interested;  but  it 
yij  no  means  follows,  where  the  subject  matter 
belong  to  ibe  class  over  which   a   court   of 


ja2"»" 


late  tribunal, 
oretion  In  the  dlspodtion  of  nich  ot^Jection. 
Under  Ihe  drcumstances  of  this  case.  It  comes 
(JtiweUier  too  late  even  though,  If  taken  te 
iimiM,  it  migbthsTe  been  woithy  of  attention. 
The  decrees  are  reveresd  at  the  costs  of  Frv, 
trustee.  In  tbia'aod  the  Circuit  Court  and  the 
«ause  remanded  for  farther  proceedings  In  con- 
formity with  this  opinion. 


HBNBY  AUY  ZT.  u.,  I^.  in  Err., 

THB  CITY  OP  WATEBTOWN.    (No.1.) 

<S.  0.  Beporter'sed.  801-8RL) 


&niw  of  mimmon*  tm  etty,  uAsn  not  tuffl- 
eitnt—ehaTttr — itatvtorj/  method  of  lenui 
mint  befoUowtd — eonttruettim  t(f  ttat»  tlat- 
ute—rengnaHon  of  offlt«r. 


LWheretheoL ., 

•  lummoDs  to  be  OD  tbe  mayor  A  the  citj.  i 
time  IB  DO  majrar  In  affloe,  i^^loe  on  the  last  m 

■or  who  has  regii — '  ~^  — "- ' 

laken  effeot,  la  a< 


irhoee  real^rnuUon  baa 
~&'A  otMuliCer  ot  a  afty,  wbloh  nroTldea  that  Its 
-oOoan  itaaU  tKdd  their  offlOEa  untu  tlulr  ■DoceNOts 
«M  eleotad  and  qnalUled,  does  not  apply  In  eaaa  of 
ndffnatlon,  CRWOlall;  wbeie  the  law  appUoahleto 
the  dtr  pnrrldeB  for  their  nslsnatlon. 
gi  Wbde  a  partteiUar  nethod  of  aerrins  prooesi 
-  — .  i^  atatuts,  that  meUiod  most  be 
r_  — 1.  .^  espedaUj  ezaeCtaiff  In 

a,  and  whan  the  statute 

— J  oOcer  apon  whom  prooeaa 
■0  other  oOoer  at  penon  oan  be 


ts  p^ted  oat  \a  al 
followed:  and  this  n 


I.  In  the  OMMtnwtlon  at  a  stale  statute,  to  a : 


tribunals  of 


S.  AUbbofh  tbe  ofBo*  of  a  cd^  upon  wbom 
prooessls  tobesarved~—  i—^— j— »^*~.— 
on^oper  mottva,  and 


r  hare  resumed  bMi  a 


tvUs  aotlon,!*  Is  « 


IN  ERROR  to  thoCnrcuitOonrtof  tbe Unttad 
SUtes  for  tbe  Western  District  of  Wbcoa- 
sin,  to  review  an  order  setting  aside  ajndgment 
on  the  ground  that  the  snmmona  wasnotprDp- 
erlv  suted,  snd  that  conseqaently  tbe  Owat 
haa  no  Jurladlction.  A^limttd. 
The  foots  are  stated  in  the  opinion. 
Mr.  OttDiv*  P.  KlUar  for  plalntUb  la 

Mem*.  Goo.  W,  Bird  and  Ihwlal  Hall, 
for  defendant  In  error; 

Tbe  construction  pot  npon  statutes  bv  th 
supreme  court  of  the  SttiewQl  be  adopted  sod 
ftdlowed  Ire  the  United  Btates  Courta. 

XcdfntfwsU  V.  Vorrm.  07  U.S.  S  Black.  M 
a?!  Ml)!  Ittttsr  V.  fl»rtwi.  48  U.  a  7  " 

-       «•  V.  BtOgmati.  107  D 

r.  GhaMr*  £.  (%L  IS  U.  B, 


the  manner  pteacribed  hr  law. 

fiMMnatwrM  v.  Barbow,  aS  U.  B.  4  FH. 
4«6  ^-Vm;  Annomr  v.  Stff,  WU.  B.  7U<M; 
SaS);  .Oinbws  v.  %^.  teU  8.  476  (2S:  MT); 
at.  Olatrr.  Ola,  106U.  S.  SBO  <fi7:  222);  Jl» 
an*ia  v.  FMrfiu,  96  U.  8. 774  {24: 688);  SOU 
T.  Bmson,  84  U.  8.  17  Wall  684m:  741);  »» 
rammto  v.  FbwU,  88  U.  B.  21  Wall.  119  (iS: 
509);  SaOemitr  v.  AtOtcan.  97  U.  B.  444  (H: 
llicn;  Xcan*  T.  DiMin  A  B.  B.  Oo.  14  Hen. 
&  W.  142;  FoHon  v.  UMtifrtai  Saltxm  Oo.  II 
Hees.  £  W.  4S8j  Tbuns  t.  £rodm  <ft  L  Sham- 
$hip  Oo.  S  C.  B.  N.  8.  780:  JTaetnMv.  Okut^ 
<2  %  7.  A  a>.  49  L.  J.  H.8.Bzch.89;0ar<m 
V.  ffTOi*H'«»ieraii.a>.27L.J.N.aQ.RBfc 
Ay(lt4'T.iroir.89Iowa,ng:  Lambtrtr.Bim- 
pU,  as  Ohio  St.  SSe;  Eom  V.  AUantte  AP.&. 
a>.  e4Ho.  S61;  Dixonr.  SannibaiAai.J.B. 
Co.ta  Ho.  400:  l/intNat  Bank  Y.Wiltm.  » 
H.  C.  200;  Oh«rrvy.  2forth  A  &  fi.Cto.B9Gi 
446:  MieMgan  State  Int.  Co.  v.  Aim*,  8  D. 
App.  488;  m  *  M.  Tdtg.  Oo.  v.  Eeniuia.  « 
nt  919:  at.  Lni*«te.  B.  Oo.  v.  DamoK,  j  Dl. 
App.  118;  JPenstpos  v.  Waodviard,  9  Neb.  SOS; 
aempton  8.  Jfiin.  G>.  v.  Manano.  10  Nev.  S70; 
OhanOen  r.  King  W.  1.  Bri^  JTinnifkt- 
<Mf ,  IS  Ean.  370;  Laki  Bhort  AM.  a  J£  A 
V.  HiiKt,  89  Hich.  469:  Aswrieem,  Btp,  0*.  *■ 
Conant,  45  Hich.  642;  Union  Foe.  B.  0*. 
V.  MUler,  S7  DI.  45;  Ham*  v.  OhadbowM,^ 
Wis.  60;  Lehigh  Faifey  In*.  Oo.  v.  Kfttr.  81 
Pa.  898;  iV^  v.  BemaL  43  CaL  S85;  Aw 
bane  v.  Pedbody,  8  How.  Pr.  109;  WiOiami. 
Van  VaUeerJiwg,  16  How.  Pi.  144;  LOk**  *. 
if(ia>r»iJab,89WiB.Sia 

Nor  la  this  strictness  eatoraed  against  otnpo- 
ratlona  only.  It  maintains  equally  agaliut  In- 
dlviduals. 

Ftopte  V.  Bemal,  48  OaL  886;  WWtam  v. 
Yon  ValkeniitLTg,  16  How.  Pr.  144;  SW** 
r.  Oometoek,  8  R.  L  84;  WoMingham  v.  A 
Lowit,  14  Ho.  100;  BMmmi^  v.  AtJUsM,  97 


<16. 

Wl 

and  datiM,  tha  Legtdaton.hKTldg  d 


Ajct  t.  Oen  of  Watkbtowx. 


Boi-an 


erne  of  them,  tfaa  pneeu  mart  ba  daUTtnd  to 
that  one,  and  not  to  the  otlier. 

Ohariiiton  y.  Laiunburgh,  91  Tt.  4S8;  fhir' 
flddr.  King,  41  Vt.  611;  Seorpim  a.Mtn.  Co. 
T.  Martano.  10  Ner.  870;  Ohambem.  King  W. 
J,  Bridge  Manvfaetory,  10  E&n.  370. 

Where  the  meaning  of  a  aUtute  fa  plain  It  ta 
the  duty  of  the  court  to  enforce  It,  accordlnr 
to  its  oDvlous  tenna.  In  such  ■  case  there  i 
no  neceealtf  for  cooatructloD. 

Edward*  v.  Darbf,  26  U.  S.  IS  Wheat  206 
(«:  608):  IT.  3.  7.  TimpU,  106  U.  B.  97  (SO:  967); 
Smitt  A  a.  A  B.  Cb.  V.  U.  3.  lOG  U.  B.  606 
CM:  1109);  Baggbt  r.  III.  108  0.  S.  626  (ST:  819). 

Mr.  Juitiet  Bradley  delivered  the  optnloa 
of  the  court: 

The  pindpal  question  In  thU  case  b,  whether 
the  defendant,  the  Citv  of  Wateilown, 
serred  with  proceBslntheanit  mas  togivi 
court  helow  JurisdtctfoD  oTer  li.  In  order  to 
understand  the  bearing  of  the  facts  of  the  CAse, 
ft  will  be  neceaasry  to  give  a  brief  abstract  of 
tbe  lam  of  Wlscotudn  which  relate  to  it,  and 
these  an  mostlj  to  be  found  la  the  charter  of 
tbe  City  of  Walertown  and  the  Acts  supple 
meDtai7  tliereto.  The  Mat«  laws  are  leferred 
to  because  they  govern  the  practice  of  the  fed- 
eral courts  in  the  matter  under  coosideratfon. 
Bt  the  6tb  section  of  the  Act  of  June  1, 1873 
<K.  8.  8  914),  It  is  declared  that  "Tbe  practice, 
pleadings,  and  forms  and  modes  cf  proceeding 
in  dvil  causes,  other  tlian  equity  and  admir- 
alty causes,  In  tbe  drcnit  and  dUtrict  courts, 
shaJl  coofonn,  as  near  as  may  be,  to  tlie  prac- 
tice, pleadings,  and  forms  and  modes  of  pro- 
ceeding, existing  at  the  time  tn  like  causes  in 
tbe  courts  of  record  of  the  State  wiihln  which 
■uchcircoit  or  district  courts  are  held."  Were 
it  not  for  this  statute,  the  circuit  courts  tbem- 
•elvea  could  prescribe,  by  general  rule,  the 
mode  of  aerrhig  process  on  corporotf  ons  as  well 
aa  «i  otlier  persona. 

By  the  temporary  Process  Act  of  September 
20, 1789  (1  Stat  at  L.  98),  if  not  otberwlHe  pro- 
vided, tbe  foma  of  writs  and  executions  (ex- 


law,  were  directed  to  be  the  same  as  In  .__ 
supreme  courts  of  the  Stales  respectively.  By 
the  permanent  Process  Act  of  Hay  8, 1793(1 
Stat,  at  L.  2TS},  it  was  enacted  that  the  forms 
of  writs,  executions,  and  other  process,  and 
tbe  forms  and  modes  (d  proceeding,  Id  suits  at 
commonUw,  ahouldbetlwsameasdlrecled  by 


dleot,  or  to  such  iwilatlcaiB  as  the  Supreme 
Court  of  the  United  States  ibould  think  proper 
by  nile  to  prescribe  to  aoy  circuit  or  district 
oourt.  So  that  the  practice  tn  United  States 
Courts,  in  tlte  old  Stalea,  was  made  to  conform 
to  tbe  slate  practice,  a*  tt  was  in  1789,  subject 
toalleration  Dyrule  of  court.  In  1828  a  law 
was  passed  adoptlDg  for  the  federal  courts  in 
tbe  new  Slates,  adimtted  ibaoe  1789,  tbe  forms 
of  process  and  forms  and  modes  of  proceeding 
of  the  highest  courtsof  those  Stales  respective- 
ly, as  then  existing,  subject  to  alteration  by  tbe 
courts  tbemaclvet  or  tbe  Supreme  Court  of  the 
United  Stales.  (4  Stat,  at  L.  378.)  By  the  Act 
of  August  1, 1843,  the  proviuons  of  the  Act  of 
130  V.  8.  U.  6..  Book  89.  4 


18S8  were  extended  to  tbe  States  admitted  In 
tbe  tutermediate  tim& 

This  review  of  tbe  statute  shows,  that  after 
1799,  It  was  always  in  the  power  of  the  oonrta, 
by  general  rules,  to  adapt  tbeir  practice  (o  (be 
exij^ncies  and  coodiiioiis  of  the  times. 

But  the  Staiuie  of  1873  Is  peremptory,  and 
whatever  belongs  to  the  three  categories  of 
practice,  pleading,  and  forms  and  modes  of 
proceeding,  must  conform  to  tbe  slate  law  and 
tbe  practice  of  tbe  slate  courts,  except  where 
Congress  itself  has  l^lslated  appu  a  particular 
subject  and  prescribea  a  rule.  Then,  of  course, 
the  Act  of  Congress  is  to  be  followed  In  prefer- 
ence to  the  laws  of  tbe  State.  With  regard  to 
the  mode  of  serving  meane  process  upon  cor- 
poratloua  and  other  persons.  Congress  has  not 
laid  down  any  rule;  and  bence  tbe  state  law  and 

Sractice  must  be  followed.  There  can  be  no 
oubt,  we  think,  that  the  mode  of  service  of 
process  is  within  tbe  categories  named  in  the 
Act.  It  is  part  of  tbe  practice  and  mode  cf 
proceeding  in  a  suIl 

Asaumlng,  therefore,  that  the  question  Is  one 
to  be  governed  by  tbe  local  or  state  law,  we 

?roceea  to  give  an  abstract  of  the  charter  of 
raiertowD,  and  such  other  laws  of  Wisconsla 


in  error,  taken  from  the  consolidated  cliarter  of 
1665,  and  it  is  as  follows: 

Chapter  1,  section  8.  "The  said  city  ^all 
be  divided  into  seven  wards." 

Section  4.  "The  corporate  autborltyof  said 
dty  shall  be  vested  In  one  prindpal  offlcer, 
styled  tbe  mayor,  in  one  board  of  aldermen, 
conalsttng  of  two  membera  from  eacb  ward, 
who,  with  the  mayor,  shall  be  denominated  Ihff 
common  council.  .  ,  ." 

Section  B.  "The  annual  election  for  ward 
and  city  officers  shall  be  held  on  the  flret  Tues- 
day of  April  of  each  year.  .  .  ," 

Section  6.  "...  All  elective  ofllcers, 
except  .  .  .  sldermen,  uball,  unless  otherwise 
provided,  hold  their  reapecilve  offices  for  one 
year  and  until  thdr  successors  are  dected  and 
qualified." 

Section  7.'  "In  the  rrent  of  ■  vacancy  in 
tbe  office  of  mavor,  aldTman,  ...  tbe  com- 
mon conocil  shall  order  a  new  election.  .  .  ." 

Chapter  2,  sections.  "Tbe  mavor,  when 
present,  shall  preside  over  the  meetings  of  the 
common  council,  and  shall  take  care  that  tbe 
laws  of  the  Slate  and  the  ordinances  of  tbecltv 
wIttalD  tbe  corporation  are  duly  enforced  and 


point  the  police  force.  ...  He  shall  have  a 
vote  In  case  of  a  tie  only.  .  .  ." 

Section  8.  "At  the  first  meeting  of  the  com- 
mon council  In  each  year,  or  as  soon  tbereatiei 
as  may  be,  they  shall  proceed  to  elect,  bv  bal- 
lot, one  of  tbetr  number  president;  and  in  the 
abaence  of  the  mayor  tbe  said  prealdent  shall 
preside  over  the  meeting  of  the  common  conn, 
dl,  and  during  the  absence  of  the  mayor  from 
the  dty,  or  his  inability  from  any  cause  to  dis- 
charge the  duties  of  his  office,  tbe  president 
shall  execute  all  the  powers  and  disdiarge  all 
the  duties  of  mayor.  In  case  the  mayor  and 
preddent  shall  be  absent  from  any  meeting  of 
tbe  common  council,  they  shall  proceed  loeleot 

MI 
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Oor.  • 


B  UmponuT  pnildf  ng  offlcer,  who  for  tbe  time 
bdng  ahul  dlKhaige  Ibo  dntlei  of  mayor. 
The  pTMident,  or  temporair  praridlug  officer, 
wbOe  ptMhUiig  over  Oie  oooocn,  ot  pcrformltig 
IIm  dnttea  itf  nuyo^  ahall  be  styled  'acting 
tatiyot,'  and  scU  Deformed  by  them  shall  hare 
the  umo  fraoe  ana  validity  as  If  performed  by 
the  mayor." 

Chapter  8,  section  8.  "Thecommon  council 
iball  tuiTe  the  management  and  control  of  the 
floancee  and  of  all  the  vtopern  of  tbe  city,  and 
ihall  likewlae.  In  addition  to  tbe  powen  nereln 
Tested  in  them,  have  full  power  to  make,  enact, 
<adido,  establub,  publish,  enforce,  alter,  mod- 
ify, amend,  and  repeal  all  such  ordioanoes. 
mlea,  and  by-laws  for  the  govermnent  and  good 
order  ot  the  city,  for  the  auppieaaion  ot  vice 
and  immorality,  tor  the  prereDtlon  of  crime, 
and  for  the  benefit  of  trade,  coiiimerce,  and 
health.  .  .  .' 

The  commoD  council  U  then  given,  In  twen- 
^■dx  sections,  the  usual  powers  which  are  com- 
monly vested  in  the  common  councils  ot  dties. 

Cb apt er A,  section  1.  "...  AUfuodsin  the 
treasury  .  .  .  shall  be  under  the  control ofthe 
coDimon  ctmncll,  and  sh&ll  be  drawn  out  upon 
the  order  of  mayor  and  clerk,  duly  autborlzed 
by  a  vote  of  the  t»mmoD  coundl.  ,  .  ." 

Chapter  7,  section  3.  "The  common  council 
ahaU  t^  resolution  levy  such  sum  or  sums  ot 
money  aa  laaj  be  snffldent  tor  the  aeveral  pur- 
poses tor  which  taxes  are  herein  authorlied  to 
be  levied.  .  .  ." 

Chapter  9,  lectton  8.  "When  any  suit  ot 
Mtloo  shall  be  commenced  against  said  dty 


Bectlou  1,  "Section  seven  of  the  first  ctap- 
ler  of  said  Act  (an  Act  to  incorporate  the  dty 
of  Waterlown,  and  the  several  Acts  amendaKoy 
diereof,  chapter  S88  of  Uie  Qeneral  Laws  of 
1860  Is  hereby  amended  so  that  It  shall  read  as 
follows: 

"In  the  event  of  a  vacantr  in  tie  office  of 
mavor  ...  by  death,  removal,  nr  other  die- 
abllt^,  the  common  council  shall  order  a  new 
election.  .  .  .  In  case  ot  a  vacancy  in  tbe  office 
of  alderman  tbe  mayor  may  coder  a  new  eleo- 
tiOQ.  .  .  ." 

"...  Any  dtj  officer  who  shall  resign  his 


of  filing  ilie  soma.-  3 

Chapter  9M  of  the  Private  and  Lood  Laws  ot 
Wisconsin  for  1871  provides: 

Section  1.  ''The  senior  alderman  ot  each 
ward  of  the  City  of  Watertown  shall  coostitnta 
aboard  ofsb«etcommlarioners,  who  are  hereby 
autborized,  subject  to  the  regolalion  and  con- 
trol of  tlie  common  covndl.  to  audit  and  allow 
accounts  against  Ibe  d^,  .  .  .  and  when  al- 
lowed, onAta  OB  tbe  treamuy  shall  Issue  there- 
for, and  in  case  ot  vacancy  in  the  office  of 
mayor,  and  there  is  no  presMeot  of  the  com- 
mon coundl  to  act,  said  coders  may  be  signed 
by  the  chairman  of  said  board  and  the  dty 
clerk  ThedlTcleriiaballbethederlcofsaid 
MS 


board,  and  shall  ke^  record  trftts  p. „^ 

The  mayor  may  preside  at  Uie  meetings  of  nid 
board, and  theymayelectachalrman  whoshsO 
preside  in  Us  absence,  .  .  .  Said  boaid  sbsll 
nave  all  the  powers  conferred  upon  tbe  com- 
mon council  oy  the  dty  charter  m  relation  to 
streets  and  bridftes  end  sidewalks.  .  .  .  Bold 
board  arealsoaudiorixed  to  canvass  the  retonn 
of  aO  votea  polled  at  the  election  tor  dty  or 
ward  offlcera,  and  determine  and  declare  tbs 
remit  of  aucb  electtoo." 

Section  S.  "Id  case  of  vacancy  In  tbe  oBct 
of  alderman  In  any  of  the  wards,  the  aldermai 
remaining  In  office  shall  have  and  ejerdte  all 
the  powers  ot  street  cotamiwionera  of  the  ward. 
The  ledgnatlon  of  tbe  mayor  dull  be  in  writ- 
ing, directed  to  the  common  coundl  or  dty 
deA,  and  filed  wtth  the  dty  cleric,  atid  sbsD 
take  effect  at  the  time  of  filing  file  same." 


Section  L  "Tbe  board  of  street  oomniis- 
slonen  of  the  C^ty  of  Watertown  shall  have  iD 
the  powers  conferred  by  law  npcm  the  ct»)- 
mon  coundl  of  said  dty,  fn  relation  to  poUic 
scbcxils,  the  po1ic»,  fire  department,  noisonoe^ 
the  regulation  of  daughter  houses,  and  tbe 
public  health  subject  to  the  reguuitlOD  and 
control  ot  said  common  oonocU.  Provided 
that  said  board  of  street  commlsatoneia  ihaD 
have  no  power  of  levying  taxes  for  any  puTpoae 
whatever." 

Chapter  40,  of  Laws  ot  Wiscondn  for  187>, 
provides: 

Bectlon9,  "The  board  of  street  commissioa- 
ers  of  said  dty,  andthechdrman  of  soidboaid 
shall  have  concnirreot  power  with  tbe  mayor 
coundl  of  said  dty.  In   tbe  ^ 


law,  upon  aald  mayot  and  oommon  o 
subject  to  the  control  of  sold  oommon  ocmidoi,  i 

except  the  power  of  levying  taxes,  which  they 
ihall  not  have  In  any  case  whatever." 

Section  8.  "Tbe  comnum  oouncH  at  said 
dty  may.  In  its  discretion.  In  any  year,  reduce 
the  amount  of  dty  toxM  levied  unda  sectioa 
three,  ot  diapter  two  fanndied  and  foar  of  tbe 
Private  and  Local  Laws  ot  1871,  and  cauoa  a  1 

lasi  sum  than  is  levied  under  said  aecticu  U  bs  ' 

placed  In  tbe  lax  list  for  •coUectloD,  tot  thai 
year,  for  the  leverd  tunda  of  the  dty." 

r  the  Revised  Statutes  ot  WiscooaiB  of 

the  manner  prescribed  by  law  for  servies 

of  process  on  dtiee  generally  la,  "bydeUwing  , 

a  copy  thereof  to  the  mayor  and  dty  derk.  iM 
(B.  8.  g  9687.)  As  there  was  a  spedd  law  ^^ 
with  regard  to  the  City  ot  Watertown  con- 
tained b)  its  charier,  requiring  a  oopT  to  h* 
lett  with  tbe  mayor,  the  general  law  proba^ 
did  not  supersede  it  Bat  as  the  mayor  moMbe 
served  with  process  aooordlu  to  both  Im,  t 
can  make  so  dUtereooe  tn  ue  dtntoaUoa  ot 
'  e  case  which  is  asjumed  to  fnmSL 

We  have  rtvesi  tbeaa  qoolatlona  more  foQy 
-joanse  the  plainllfls  In  error  seemed  to  ngatd 
them  as  having  some  impottauoe  tn  the  eoiiwl- 
'-«tiaa  ot  the  case. 

Tbe  facts  as  disclosed  t^  the  reoctd  Bt 
briefly  as  followi: 

On  the  8d  ot  Haieb  1878.  tbe  pldntil^  hy 

110  r.& 
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tbdrattomeja,  medonta  niniinonB  igslnst  tba 
defendaDt  to  wiawer  a  complalot  for  a  certain 
moner  demand  witbtn  twentj  days  after  aerrlce 
of  tbe  aummuDs.  On  tbe  rirth  of  Haich,  18TS, 
the  manbal  returned  that  he  had  that  Atij 
served  the  mimmona  on  tbedt7  bjdellrering  a 
capj  of  ft  to  tbe  dt;  clerk  and  dtv  treasurer. 
The  defeodtint  appeared  ipeciallr  07  iu  attor- 
atij,  and  moved  to  set  aside  the  eatd  aenrice  cm 
two  grounds  r 

1st  That  the  sunimon*  was  not  eerred  on  the 
raayor  of  the  dtj  as  required  by  Its  charter. 

2d.  That  ft  was  not  eerred  on  three  reddents 
and  freeholder*  of  the  dtj,  as  provided  by  the 
rules  of  tbe  court. 

Thereupon  the  plaintiO  filed  an  affidavit  of 
the  marshal,  stating  that  at  tbe  time  of  service 
of  .the  lummons  there  was  no  mayor  in  acting 


dated  and  Issued  the  third  day  of  March,  18TS). 
The  defendant  filed  a  counter  affidavit  of  the 
dtv  clerk,  statlDg  that  be  bad  examined  the  rec- 
oms  of  tbe  dty  and  the  proceedings  of  the 
board  of  nreet  commladODerB  for  tbe  months  of 
January,  February,  Hor^,  and  Arail,  187S, 
uid  from  these  It  appeared  that  T.  EukI, 
mayor  of  tbe  dty,  reugned  tba  office  of  mayor 
OntbeSOtb  of  January;  thai  from  theoce  to  tiie 
fl4tb  of  February,  street  commisaloner  Maak 
was  tbe  cludnoan  of  the  board  of  street  00m- 
misdonna  and  acting  m^or  of  tbe  dty:  that 
from  theMth  of  Februaiy  totbelTth  erf  March, 
street  commlseloner  Pinitlce  waa  temporary 
chdnnaii  of  said  board,  andactlog  mayor;  and 
thai  on  tbe  6th  and  8tb  of  March,  187S,  said 
Prentice  was  acting  msyot. 

Upon  tbeee  affidavits  the  coort  on  tbe  Sth  of 
Aptil,18T3,  bdngof  opinion  that  tbe  lUDUDons 
bad  not  been  served  upon  the  defendant  in  the 
nunner  prescribed  by  law,  so  as  to  give  the 
court  Jurisdiction  of  Uie  defendant,  or  so  as  to 
en lertala any  motion  or  proceediogs  In  tbe  case 
as  against  the  defendant  or  od  its  behalf,  unless 
tt  appeued,  made  an  order  authorizing  tbe 
clerk  to  return  the  summons  to  the  marshal,  to 
be  served  on  the  defendant  according  to  Uw, 
or  for  socb  fnrtber  action  as  the  oefendant 
(meaning  the  plaintUIs)  might  direct  conform- 
ably to  bw. 

It  does  not  appear  from  tbe  record  that  any- 
thing further  was  done  for  nearly  ten  years. 
On  tbe  SSd  of  December,  1882,  the  marshal 
made  retain  of  service  of  said 
foUowi: 

"Served  on  the  vritbln-named  The  City  of 
WatenownlndellverlngtoWm.  ELRohr,  last 
mayor  of  said  d^;  Henry Bieber,  dtyclerk; 
Cbaa.  H.  Qardner,  dty  attorney,  ana  Thoinss 
Baxter,  last  piesidtDg  officer  (or  president  or 
cb'm'iOof  tlte  board  of  street  commisslonen 
ot  aaid  City  at  Watertown,  each  oetsonally  1 
copy  of  the  within  summons  andVf  sbowmj 
eacfi  ot  them  this  original  summons  this  2Sd  daj 
of  December,  188S,  the  office  of  mi^or  of  sale 
dty  being  vacant  mod  there  being  00  president 
of  the  common  council  or  preddlng  officer 
thereof  in  office." 

Thveupon,  on  Jnne  19, 1688,  plaintiffs  meu 
thelT  complaint  setting  out  four  bonds  of 
Sl.OOO  cadb,  dated  Jane  1. 18H.  tssned  i>j  tbe 
defendant  to  aid  In  the  construction  of  tbe  Wa- 
tertown  and  Madison  Ballroad,  and  p«yable 
1S0U.  s. 


January  1, 1BT7,  with  dght  per  cent  interest, 
payable  teml-annually,  upon  presenlatlon  and 
surrender  of  the  iniereat  werranU  or  coupons 
attached  to  the  bond;  and  setting  forth,  also, 
84  of  sndi  coupons  of  f  40  each,  and  dcmat^diog 
Judgmwl  for  the  amount  of  said  coupons, 
""  ""  together  with  Intereat  at  seven  per  cent 
imount  of  each  coupon  from  the  time  it 
became  due. 

On  tbe  same  day,  June  19,  188S,  plHlutlfb 
filed  an  affidavit  of  no  answer  «  appearance, 
caused  the  amount  due  on  the  84cou[>oub  to  be 
computed  by  the  clerk,  audtbereupon  tbe  court 
rendered  judtrment  sfcalnst  the  defcndauL  by 
default  for  the  amouot  so  found  due,  to  wit: 
$7,792.44  dsmBgea  and  f49.70  costs. 

On  the  37th  day  of  July,  1888,  tne  defendant 
appeared  specially  for  tbe  purpose,  and  served 
notice  of  motion  to  set  asicfe  the  judgment  and 
•ervlce,  on  tbe  ground  that  there  bod  been  no 
aervice  of  summons  and  the  court  bad  no  Juris- 
diction at  defendant.  Tbe  motion:  was  based 
upon  the  affidavits  of  Henry  Biebtir,  Thomas 
Baxter  and  William  H.  Rohr,  sbowlog  tbe 
followmg  facts: 

1.  That  William  H.  Rohr,  destgnated  In  the 
marsbat's  return  as  the  "last  mayor  of  said 
city,"  was  elected  mayor  at  the  annual  munic- 
ipal electioo,  April  4,  1889,  duly  qualified  and 
entered  apoo  tbe  duties  of  the  omoe,  and  there- 
after, onApmiO,  1883,  doly  resigned  tbe  office 
in  writing  dliecUd  to  tbe  common  council  and 
filed  bis  resignation  with  the  dty  clerk,  and 
had  not  since  been  mayor  or  acting  mayor  or 
president  of  tbe  common  coundl. 

2.  Tbat  Charles  H.  Gardner,  named  In  the 
return,  waa  never  atttome;  for  defendant  in 
this  action,  or  authorized  lo  appear  or  to  accept, 
admit  or  receive  servlue  for  it  tberein. 

8.  That  Thomas  Baxter,  designated  in  tbe 
retam  as  "  last  prealdlnc  officer  (or  president  or 
ch'm'D)  of  tbe  Doaid  <»  street  commtedonen 
of  sdd  dW,"  waa  tiie  aenior  alderman  of  (be  8d 
ward,  uid  as  aucb  a  member  td  tbe  board  of 
street  commisdoners  of  the  dty,  from  AprlllO, 
1889,  to  April  7,  1888. 

That  but  one  meeting  of  aaid  board  was  held 
in  November,  1883,  andthatwasoii  Kovember 
11,  1889;  that  no  mayor  and  00  chairman 
elected  by  tbe  board  to  predde  at  its  meeting  in 
tbemayorsabsence,  beingonfleat,  WilliamP. 
Yoes,  senior  alderman  of  the  6th  ward,  and  a 
member  of  the  board,  was  chosen  by  a  vioa  eoes 
vote  of  the  membeia  present  chairman  protem.. 
to  preaide  at  that  [>anlcu]ar  meeting,  whiuh, 
after  tbe  truisaction  of  its  budneai,  adjourned 
on  said  lltb  of  November,  1889. 

Tbat  there  were  only  three  meetinga  of  said 
board  In  December,  1883,  to  wit:  regular  meet- 
ings December  4ib  and  18th,  and  a  special 
meeting  December  37tb;  that  there  being  no 
mayor  nor  chairman  elected  by  the  board  to 
preaide  at  Its  meetings  in  tbe  mayor's  absence, 
present  at  dther  of  said  meetiogs  of  December 
«b  or  STtb,  said  Baxter  was  chosen  at  each  said 
meeting  by  a  e^M  toet  vole  of  the  membera 


present  chairman  pro  Urn.  to  predde  at  that 
particular  meeting,  and  tbat  said  meetings  ad* 
Journed  Hnt  dU  respectively  on  December  4th 
andSTlh,  after  tbe  trossactlon  of  Ibeirbosiiieaa, 
and  tbat  said  Baxter  ceaaed  to  be  such  tempo- 
raiy  cbalrman  after  tbe  adjournment  of  said 
meetings.    Tbat  the  meeting  of  December  18th, 
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bolng  witliont  ft  qnoTum,  adJoarDed  withoot 
tbfl  tmuoctlon  of  aor  bnniwar  And  that  no 
meeting  of  HUboBitiwH  held  aftei  December 
enh  untD  JuinuT  lOlb,  1B8S. 

That  beddet  sad  two  meetion  in  December, 
Mtid  Baxter  hftdaltamated  wltCotber  memben 
of  Mid  board  In  beingGhoeen  In  like  manner  aod 
under  like  drciunituices  tempoimiy  chairman 
to  preside  al  parUcalar  meetingsot  tM  board, 
but  not  at  idd  meeting  of  December  IS,  and 
tbat  Bald  board  never  dected,  choae  or  ap- 
pointed blm  chairman  thereof,  or  chairman  to 
predde  at  lla  meetliiga  in  the  mayor'B  abKnce, 
and  that  he  never  waa  lacb  chairman  or  presfd- 
tag  officer,  or  anything  more  than  merelj 
chairman  pro  ttmpora  of  partlcnlar  meetings  as 

4.  That  no  copr  of  the  munmona  had  ever 
been  dellTered  to  the  major  of  the  dn,  and  do 
■ununona  In  the  action  served  on  the  citj  or 
major,  or  anrthing  done  toward  BerTlce,  except 
tbe  deUverj,  December  28, 1882,  of  four  ooplw, 
oneeach  tolhefJerk,  said  Baxter,  Gardner  and 
Rohr,  and  dellverj  March  S.  1878,  of  a  copy  to 
TanckandHejer,  oellber  of  whom  waa  major, 
acting  m^or,  oc  president  of  Ibe  common 
etmncU. 

Tbe  plalotUt  mbmiUed  two  iffldavlta  of  Mr. 
Winkler,  bj  whlcb  it  appean: 

1.  Tbat  the  book  In  the  tAtj  clerk's  office 
eontalning  the  record  of  tbe  proceedings  of  the 
common  council  and  of  tbe  board  of  street 
oommlsdoners  for  abont  five  years  before  Jan- 


jear,  and  then  all  but  tbe  senior  aldermen  oon- 
etltating  the  board  of  slraet  commisBionei^ 
woold  redgn,  and  the  majcr  would  also  teidgn 
at  the  same  time. 

On  the  hearing  of  the  motion,  Haj  IS,  1884. 
tbe  court  made  an  oider  setting  adde  the  Jodf- 
ment  "on  tbe  zronnd  tbat  the  summons  boreia 
was  not  [Boperlj  serred  on  said  defendant.and 
tbecoort  bad  no  jurlsdlctlcm  thereof.'  Tore- 
view  the  decision  of  tbe  couK  in  nuking  that 
order  the  plalntlfb  In  enor  hate  sued  out  tbe 
present  writ  of  error. 

The  errors  assigoed  are— 

1.  That  tbe  court  hod  no  Jnrlsdictloii  ot    ' 
power  to  vacate  tbe  Judgment  at  a  snbsequent 

2.  That  tbe  return  of  the  maislial  ahowed  > 
valid  service  which  was  not  changed  bj  theaffi- 
davlta. 

We  hare  no  difficultj  wllhrerard  to  the  flirt 
queatlon  raised  bj  tbe  plaintiSa  in  error.  It  i* 
clear  from  the  record  tnat  the  application  to  set 
aside  the  Judgment  was  made  at  tbe  same  term 
It  was  rendered.  Tbe  judgment  was  entered 
—  the  1Mb  day  of  June,  1883.  Dnring  die 
DO  term,  as  we  infer  (and  it  la  not  dlspntedL 
namely,  on  tbe  21Ut  of  Julj,  1888,  (be  defeod- 
anf  s  attomeja  gave  notice  of  a  motira  to  set 
aside  the  Judgment,  to  be  heard  on  the  SSth  of 
August,  uid  annexedto  the  notice  iheaffldavits 
on  wbicb  thev  relied.  Service  of  tbia  notice 
and  of  tbe  affldavits  was  acknowledged  by  the 


uie  t^juiuiuu  uvmnal,  April  11,  xoa4,  ukj  iobi 

lAiei      entrjof  whldi  Is,  "The  common  councU  ad- 

■^  *}      jooraed  *i-M  tUt,"  and  tbat  there  Is  no  further 

record  of  a  common  oonndl  meeting  thereafter 


N  (berecord  of  a  meeting  of  the  board 

it  street  commisslonere,  AprO  11, 1883,  wbicb 
!a  followed  by  the  record  of  other  meetings  of 
ihe  board  up  to  December  27,  1883,  at  each  of 
which  meetings  some  member  of  tbe  board, 
either  Com.  Stacey,  Com.  Baxteror  Com.  Vcae 
was  cboaen  cbatrman  j>ro  ten.,  and  tbe  record 
of  the  adjoamment  of  each  meeting  Is,  "  On 
motion  the  board  adjourned,"  and  at  (me  of 
sncb  meetlnp  a  reeqlotlon  wss  passed  retaining 
Mr.  Duild  HiU  "to  assist  tbe  dty  attorney  in  the 
■nits  ctonmenoed  by  S.  Mariner." 

2.  Tbat  accounts  were  audited  at  said  meet- 
ings and  orders  upon  the  dty  treasurer  drswn 
therefor  on  a  subsequeot  day  and  signed  by  tbe 
OMtunissionei  who  bad  been  cboaen  chairman 
pn  Unt.  at  tbe  meeting  auditing  tbe  acoonnta, 
and  tbat  the  common  pmctice  had  been  to  hold 
meetings  of  the  board  evenlnea,  prepare  tbe 
orders  on  a  fubeequent  day,  but  beartng  the  date 
of  tbe  meeting,  and  they  were  then  ugned  bj 
Ihe  d^  clerk  and  chairman  pro  Um.  chosen  at 


8.  That  d 


ways,  f< 


been  the  regular  time  for  meetlnga  of  the  . . 
mon  coondl,  if  there  was  one,  and  of  the  board 
of  Vreet  noir.mliBioners  If  there  waa  none. 

4.  The  afOant  states  further,  upon  Informa- 
tim  and  belief,  tbat  for  some  jears  prior  to 
1878  and  since,  it  has  been  the  constant  prac- 
tice for  the  common  councU  to  hold  one  meet- 
ing after  the  election  of  aldermen ,  In  April  each 


Kof  the  plalntlA  without  obi 
motioD  waa  not  argued  on  ' 


bjection. 
OwSStb 


of  August  is  not  shown.  It  waa  probably  post- 
poned by  a^eement  of  the  partiee,  or  at  the 
■nggeationiu  the  court.  Itdldnotactoallytaka 
place  until  May,  1884,  during  the  continuance 
of  tbe  December  Bpedal  Term  of  188S.  1^ 
District  Judge  cerbflea  that  by  agreement  of 
counad  and  Uie  consent  of  the  court,  it  wai 
then  heard,  t^ether  wltb  a  similar  motion  ia 
the  case  of  \mu  and  othtn  v.  TAe  Oitg  tf 
Wattrtovn,  some  of  the  affldavits  bdng  used  ia 
both  cases.  IVtmi  what  appears  on  tbe  face  of 
the  record  it  is  to  be  preaomed  tbat  tbe  hearing 
of  tbe  motion  was  cootin-jed  by  consent,  or  hj 
direction  of  the  court,  from  tbe  !8tb  of  Augost 
until  the  following  tenn,  which  was  the  1}» 
cember  Bpedal  Term.  The  objection,  there- 
fore, of  want  of  Jorlsdlction  to  set  adde  the 
Judgment  on  account  of  lapae  of  time  Is  with- 
out foundation  In  fact. 

have  stated,  the  main  qoestliHi  K 


whether  tb^  was  Icual  service  of  pmeat  on 

may  i&mlsB  the  attempt  at  ler 

vice  in  Mard),  ISft.    It  was  set  aside  by  ths 


tbe  dtf.    We  o 


court  as  not  made  in  Ibe  manner  presolbed  by 
law  so  as  to  give  tbe  court  Juriadictlon;  and  the 
prosecution  was  dropped  1^  the  plaintiffs.  No 
further  steps  were  Isiken  until  after  tbe  lapaeol 
nine  years  and  nine  monlbs,  when  a  second  ef-  ^3i4j 
fort  was  made  to  serve  the  writ,  upon  wUA 
tbe  present  proceedings  arose.  It  cannot  be 
pretended  that  the  acwn  was  pending  duriag 
tbat  long  period,  without  further  effort  to  pio 
cure  a  service  of  procesa  The  common  aM 
provided  a  remedy  In  such  oases,  by  a  retun 
of  non  att  tnvtnttit  (or  what  waa  equlralenl 
thereto),  andardaeoeof  the  writ  from  tens  to 
term,  until  a  service  could  be  made,  or  by  poo- 
ess  of  outlavrrr.  Tbe  Issue  of  sacGcssive  writs 
kept  the  suit  BllTe  so  aa  to  foarcnt  the  mnidsg 

inu-s. 
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of  tbe  BUttnte  of  UmltatlonB.  But  tbe  uuklDg 
'  at  <me  spumodlc  and  unauccesBful  efCort,  and 
then  abondODtnK  the  case  for  ten  jean,  cannot 
be  regarded  u  navliig  anj  such  effect,  unless 
aided  by  some  sUtutoiy  provl^oa.  Ko  sucli 
provialon  bas  been  cited.  Tbere  la  a  provision 
ID  the  Revised  Stehiles  of  Wiaconaln  (§  4240) 
nhfcb  was  eridently  intended  to  meet  Bach  a 
casei  but  no  attempt  waa  madetocomplf  witb 
It.  Tbe  section  reiened  to  is  aubstontlikll;  ai 
follows:  "Ao  attempt  to  commence  an  action 
Rhall  be  deemed  eqmralent  to  commencement 
ibereof  .  ,  .  when  the  anmrnona  la  delivered 
with  tbe  Intent  that  it  ihall  be  actually  aerved: 
.  .  .  If  a  corporation  orsaDtzed  under  the  laws 
of  this  Slate  be  defendant,  to  the  sheriff  or 
proper  officer  of  the  county  in  vbich  it  shall  be 
MtsDllsbed  1^  Uw,  or  where  its  general  bus!- 
neM  (■  traiuacted,or  vhere  it  keeps  an  office  for 
the  transaction  of  buslQess,  or  where  any  offi- 
cer, attorney,  agent  or  other  person  upon  whom 
the  lummona  may  by  law  be  served,  rerides  or 
has  his  offlos;  or  If  such  corporation  has  no 
such  place  of  bntlneas  or  any  officer  or  other 
person  upon  whom  the  summons  may  by  law 
be  served,  known  to  theplainliff,  .  .  .  to  the 
sheriff  or  other  proper  officer  of  Uie  county  In 
which  plaintiff  shaU  bring  his  action.  But  such 
an  attempt  must  be  followed  by  the  first  pub- 
lication of  the  summons,  or  the  service  thereof 
within  dx^  days." 

As  the  attempted  service  of  tbe  summons  In 
1878  can  have  noeffect  upon  the  solution  of  the 
present  oontnivemy,  the  queetlon  then  arises 
whether  the  attempted  service  In  December, 
18S3,  ma  a  safflcient  and  legal  service.  Tbe 
court  below  held  that  it  was  not.  We  have  al- 
ready  quoted  tbe  TStnm  of  the  marahal  on  that 
occasion.  It  appears  from  this  return  that  be 
made  tbe  attempted  service  bydeliverlng  a  copy 
of  the  summons  to  Wm,  H.  Kobr,  the  last 
mayor  ttf  the  dty,"  '^^  **>  Henry  Bleber,  city 
clerk,  a  copy  to  Chas.  H.  Gardner,  dty  attor- 
ney, and  a  copy  to  Thomas  Baxter,  the  last 
presiding  officer  of  tbe  board  of  street  conunia- 
alonera  of  the  Ci^  of  Watertown,  tbe  office  of 
mayor  being  vacant  and  there  being  no  presi- 
dent of  the  common  council  nor  pK^ding  offi- 
cer thereof  In  office.  Was  this  such  a  service 
upon  the  city  as  the  law  requlresT  It  clearly 
was  not,  unless,  by  the  law  of  Wisconsin,  the 
circumstances  of  the  case  were  such  as  to  dis- 
pense with  a  literal  compliance  with  the  char- 
ter. The  charter  requires  service  on  tbe  mayor 
of  tbe  city.  No  such  service  was  made.  There 
was  no  mayor  In  office  at  tbe  time.  The  last 
mayor  had  resigned,  and  bia  ledgnation  had 
taken  diect.  Service  on  him  was  of  no  more 
avaU  than  service  oa  an  entire  etrenger.  The 
case  is  different  from  those  in  whidi  we  have 
held  that  areeignatlonof  an  officer  did  not  take 
effect  until  U  was  accepted  or  until  another  was 
appdnted.  In  those  cases  either  the  common 
law  prevailed  or  the  local  law  provided  for  tbe 
case  and  prevented  a  vacancy.  Such  were  tbe 
caaesof  AidMrT.  U.  3.  ex  rtl.  BoUa,  98  U.  6. 
0W  [88:9911;  BAoardt  v.  Dhited  Satti.  108 


U.  B,  471  [36: 8141:  aatamanea  7\h>.  v.  WHion, 

T  W  [87:  lOWn,    la  "  '  "  -^ 

w  nf.  Balltt  the  lair  of  Illhiois  was  ia  question, 


100  U.  8.  < 


oTS 


and  It  appeared  that  by  the  Constitution  of  that 
State  the  cfflcers  elected  wentohold  thdr  of- 
fioes  until  ihdr  sococssom  were  elected  and 


quallfled.  In  Edward  v.  UMUdBtata  the  case 
arose  In  HlchlBan,  and  It  was  held  that  the 
common-Uir  rule  prevailed  there,  by  which  the 
resignBtian  of  a  public  officer  is  not  completa 
until  tbe  proper  authority  accepts  It  or  does 
something  tantamount  th^vto,  such  as  appoint- 
ing a  Buccesssr.  In  St^maTiea  Tap,  v.  Wit- 
ton,  B  cose  orisinK  In  Kansas,  the  treasurer  of 
a  township  moved  across  tbe  township  line  In- 
to another  township.  By  the  Constitution  of 
Kansas  township  officers  were  to  hold  their  of- 
flces  one  yenr  from  Ibeir  election  and  until 
their  succeasots  were  qualified,  and  nothing  was 
said  either  In  the  Constitution  or  laws  about  res- 
idence or  nonresidence.  We  held  that  the  re- 
moval did  not  necessarily  vacate  the  office  and 
that  service  of  summons  on  tbe  treasurer  was 
good. 

In  the  present  case,  it  Is  true,  the  consoli- 
dated charter  of  the  City  of  Watertown  pro- 
vides (cbap.  I, ge)that"A]lelectiveofflcers  ex- 
cept aldermen  shall,  unless  otherwise  provided, 
hold  (heir  respective  offices  for  one  year,  and 
until  their  Bucceasoia  are  elected  and  qualified." 


officer  wbo  shall  resign  his  office  shall  file  with 
the  dty  clerk  his  resignation  in  writing,  direct- 
ed (o  the  mayor,  and  such  resignation  shall 
take  effect  from  the  lime  of  filing  the  same." 
And  by  chapter  244  of  tbe  private  and  local 
laws  of  1871,  relating  to  Watertown,  it  ts  de- 
clared (§  2)  that  "Tbe  resignation  of  the  mayor 
shall  be  la  writing,  directed  to  the  common 
council  or  dlv  derk,  and  filed  with  tbe  dty 
derk,  and  ahall  take  efFect  at  the  time  of  filing 
tbesame,"  These  provisions  of  tbestatutelaw 
are  decisive,  and  preclude  tbe  operation  of  any 
such  rule  as  was  recognized  in  Badgar  v.  V.  8, 
ex  rdl.  Bollei  and  Mieardi  v.  Umted  Stata. 
Tbe  service  upon  Bohr,  the  last  mayor,  there- 
fore, was  of  no  force,  and  had  no  effect  wtot- 
ever.  Tbe  same  thing  may  be  said  of  the  ser- 
vice on  Baxter,  tbe  last  pimdlng  officer  of  the 
board  of  street  commisstonera. 

Tbe  question,  then,  is  reduced  to  this:  wheth- 
er, in  case  the  mayor  has  resigued  and  there  Is 
no  prcsidlne  officer  of  tbe  boud  of  street  oom- 
missloners  (a  body  whldi  seems  to  take  the 
place  of  tbe  common  council  of  the  dty  for 
many  pnroosee),  service  of  process  on  the  dty 
clerk  ana  on  a  conapicnou*  member  of  the 
board  is  suffldenL  If  tbe  common  law  (which 
is  common  reason  in  matters  of  justice)  were 
permitted  to  prevail  tbere  would  be  no  diffi- 
culty. In  the  absence  of  any  bead  officer,  the 
court  could  dired  service  to  be  made  on  such 
offldal  persons  as  it  might  deem  suffldent. 
But  when  a  statute  Intervenes  and  displaces  the 
common  law,  we  are  brought  to  a  question  of 
words  and  are  bound  to  tue  the  words  of  the 
statute  as  law.  The  cases  are  numerous  which 
decide  that  where  a  particular  method  of  serv- 
ing process  is  pdoted  out  by  statute,  that 
method  must  be  followed,  and  the  rule  Is  es- 
pecially exacting  In  reference  to  corporations. 
SOU  V.  BentmM  V.  8. 17  Wall.  624  [SI:  7411; 
Alexandria  v.  Fairfax,  95  U.  8.  774  ^4:  SSSi; 
aMUmitr  V.  SuUivan,  97  U.  S.  444  [»:  llltfl; 
Evmi  V.  Dublin  A  D.  B.  Oo.  14  Hees.  *  W. 
•fil 
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149;  WaOom  t.  Uniwtnal  Saieaoi  Oo.  10  Hoei. 
AW. 488:  AviMfT.  Wi)ff,niain.W»iEi>en 
T.  JUantti4i>.£La>.Hiao.6eiilaii4A  Tof- 
fav  /M.  Or.  7.  ^Uor,  81  E^  8&S.  Ttw  ooiuta 
of  Wlaconain  rtrlcdj  ■dhere  to  thb  nils.  Gm- 
0ar  T.  Qaima  A  0.  U.  S.  Oo.  17  Wli.  478,  480; 
WaUrtmen  r.  BMmm,  W  Wb.  B18;  ITafef- 
torn  T.  Boiintm,  Mt  Wfa.  280.  The  tno  caaea 
Uat  dted  related  to  tbe  charter  now  under  con- 
■Ideratlon.  In  tbe  flnt  eaae,  wrrloe  wu  made 
upon  the  dnr  cleik  and  apoo  tbe  chalmua  of 
the  board  of  itreet  commlsstoDerB  whilst  the 
board  waa  In  seadmi,  fn  the  abaeoce  <rf  tbe 
major,  who  could  not  be  found  after  dOigeat 
•earch.  The  court,  after  referrlnc  to  the  pn>- 
Tliiona  of  the  charter  and  tbe  Revbed  Btatutea 
OD  the  Bublect,  Mj:  "The  queetion  whether 
the  Revlaea  Statutes  control  as  to  the  manner 
of  serTice  Is  not  a  material  taqulrr  ber^  be- 
cause both  the  diarter  and  genera]  prOTUdon 
require  the  serrlce  to  be  made  upon  the  mayor, 
hut  no  service  was  made  upon  that  officer,  as  ap- 
peals by  the  return  of  tbe  sherifl.  Tha  prin- 
ciple is  loo  elementary  to  need  dlscnssitHi  that 
a  oonrt  can  only  acquire  Jurisdiction  of  a  party, 
where  there  is  do  qypearauce,  \fj  the  wrvlce  of 
prooess  in  the  manner  prescribed  by  law."  In 
the  last  case  (decided  in  1887]  serrice  was  made 
In  the  same  manner  as  In  the  prerioua  one,  and 
tbe  court  say:  "  When  tbe  atatuie  prescribes 
a  particular  mode  of  service,  that  mode  must 
be  followed.  Ba  lax  terhta  ttt.  There  la  no 
chance  to  speculate  wbelber  aome  other  mode 
will  not  answer  as  well.  This  has  been  too 
often  held  br  this  court  to  require  further  dca- 
tions.  .  .  .  Wben  the  statute  desiguates  a  par- 
ticular officer  to  whom  the  process  may  be  de- 
livered and  with  whom  it  may  be  left,  as  serv- 
ice upon  the  corporatioD,  no  other  officer  or 
peraon  can  be  su1»tituted  in  bis  place.  Tbe 
deaicnatlon  of  one  particniar  officer  upon  whom 
service  may  be  made  excludes  all  others.  The 
temporary  inconvenience  ariainK  from  a  vacan- 
^  in  the  office  of  mayor  afloids  no  good  rea- 
tS18)  son  for  a  substitution  of  some  other  officer  in 
Us  place,  upon  whom  service  could  be  made, 
bv  UDwarraalable  construction  not  contem- 
plated by  the  statute." 

It  Is  unnecessary  to  look  farther  to  see  what 
the  law  of  WUcohsId  is  on  this  subject.  It  la 
perfectly  clear  that  by  that  law  the  service  of 


process  m  the  present  case  w 


I  ineffective  and 


The  counsel  for  the  plaintiff  in  eiror  en- 
deavor to  BVdd  this  conuuslon  by  referrlnsto 
the  Act  of  1879,  which  declaies  that  "The 
board  of  itreet  commisrioners  of  said  d^  and 
the  chairman  of  said  board  shall  have  concur* 
rent  poner  vrith  tbe  mayor  and  common  coun- 
cil of  said  dw  Id  tbe  appointment  of  inspectors 
and  clerks  of  election,  and  shall  have  aQ  other 
powers  conferred  by  law  upon  said  mayor  and 
common  coundl,  subject  to  tbe  control  of  said 
common  council,  except  tbe  power  of  levying 
taxes."  It  is  contended  that  this  Act  gives  to 
the  cbairman  of  the  board  of  street  commis- 
douers  the  same  power  as  tbe  mayor  has  to 
recdve  service  irf  process  aninst  the  dt;.  But 
the  8ntH«me  Court  ot  Wboonsln,  as  we  have 
aeen,  dm  expressly  decided  otbuwiae.  And 
tbe  language  of  the  Act  oi  1871  is  not  that  the 
chairman  of  tbe  boatd  shall  have  the  power  of 
the  mayor,  but  that  the  board  and  the  cbair- 
«S2 


man  shall  have  ooncurrent  power  with  the  | 

mayor  and  common  counclL-^videntlT  refer 
ring  to  the  power  ot  tbe  boor,  not  to  l£e  sejw- 
fate  power  ot  tbe  offlcert.  Besides,  if  it  wcm 
conceded  that  tbe  chairman  of  the  board  kad 
tbe  same  power  as  the  mayor,  Baxter,  who  WBi 
eerved  wBh  process  as  cbairman  of  the  board, 
was  not  penpanoit  chairman,  bat  was  only 
temporary  rfmiTmnn  of  the  particular  meeting, 
and  oeased  to  have  anv  offldal  podlion  as  suA 
after  the  meeting  adjourned.  He  was  in  lu 
sense  chairman  or  the  board  at  the  Ume  when 
he  was  served  with  process.  This  tact,  bow- 
ever,  does  not  seem  material  in  the  view  of  ths 
Supreme  Court  of  Wisconsin:  for  In  tbe  caaei  i 

before  it,  tbe  chairman  of  the  board  was  served 
with  process  durlngltsactoalaession  and  whilst  | 

he  was  presiding.    In  the  construction  of  a  i 

state  statute,  in  a  matter  purely  domestic  (ss 
this  is),  we  alwa^  ted  strongly  disposed  to 
give  (Treat  weight  to  tbe  dadoiooa  of  tbe  high-  I 

eat  tnouaal  of  the  State.  Burmti  v.  Sriigma*. 
107  U.  a  90  [27:  858],  , 

There  ta  a  question  enUrdr  outside  of  tbe  njji  I 
one  which  we  have  been  dlKussing:  It  is, 
whether  Che  state  law.  as  Ibos  ascen&lned,  ii 
objectionable  on  the  acore  of  being  repognaat 
to  the  Conatiiution  of  the  United  States.  Does 
It  Impose  emttarraasmenta  in  the  war  of  the 
creditor  In  pursuit  of  bis  dalm  wbicn  did  net  ' 

exist  when  his  debt  was  createdT    The  point  is  : 

not  distinctly  made  by  the  counsel  of  tbe  plainl- 
UEs  io  error,  although  it  ia  hinted  at  tn  their  ' 

brief.  But  no  statute  hu  been  pointed  oat  to 
us  showing  any  change  in  the  law  of  the  Stale  I 

in  this  regard.    As  tbe  record  stands,  we  have  I 

no  sufficient  ground  for  discussing  the  qneatioa  i 

in  tbe  present  case. 

With  motives  we  have  nothing  to  do.    Cer- 
tainly, improper  motives  cannot  be  attrilmial 


m^  take  advantiwe  of  deteda  and  imperfec- 
tions of  the  law  tot  the  purpose  of  deteatiDg 
Justice.  Tbe  mayor  of  Watertown  may  have 
been  actuated  by  such  a  motive  in  resigning  his 
office  immediately  after  being  indocted  into  it. 
But  he  had  a  le^l  ririit  to  ndga;  and  if  tlM 
plaintiffs  are  prejudiced  by  bis  action,  it  is 
damnum  iaigu«  ii^uria.  The  plaintiffs  are  ia 
no  wone  case  than  were  the  creditors  of  the 
City  of  Memphis  after  the  repeal  ot  ita  charier 
and  the  esCahlishmentof  a  taxhig  district  to  hs 
stead.  Tbe  State  has  pleutry  power  ov^  Its 
munldpal  corporations,  to  change  their  organ- 
isation, to  modify  their  naetbod  of  iniemal 
■nvemment,  or  to  abolish  Ibem  altogether. 
Contracts  entered  Into  with  them  by  pfivate 
parties  cannot  deprive  the  State  of  this  par 
amount  authority.  See  JtoitewMer  v.  earratt, 
102  U.  8.  473  [36:  1071. 

The  cases  of  BrougMm  T.  Anstowfa,  8S  U. 
a  90S  ^3:  SSffI,  and  JfoWb  r.  IFotsm,  lis  U. 
a  S8»^:  m],  cannot  aid  the  plalnUlb  ia 
this  case,  Thoaq  weio  cases  In  which  a  new 
name  was  given  to  an  old  corporation,  or  a  imw 
corporation  waa  made  out  of  an  old  one, — Oat 
waa  the  substance  of  it, — and  the  queatioa  ma 
whetlier  the  new  corporation  or  tSs  old  corpo- 
ration bj  its  new  name  was  liable  for  tba  old 
debts;  and  wa  held  that  it  was.  That  waa  a 
queation  of  liability,  not  a  qnestloa  of  pro- 
1S0D.S. 


Akt  v.  Cm  OF  Wirtanom. 
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oednm  Then  Um  wbj  -was  open  for  looking 
Into  tbe  tctiul  relAtiona  of  the  old  and  oew 
oorpontioM,  end  deddlng  BocordinK  to, the 
JneOM  of  Uw  case.  Here  ire  are  bound  l>7 
■tatole;  ai>d  not  bj  tbe  itale  itatut*  alotte,  btU 
by  tbe  Act  of  OoDgren,  vbicb  obUsee  nt  to 
follow  tbe  atai*  rtatnte  and  state  piactloe.  The 
fedoal  courts  are  bound  band  and  foot,  and 
are  compelled  and  obliged  trf  the  Federal  Leg- 
UUtare  to  obey  the  state  law;  and  according  to 
this  law  tAi  tvdgm«7it  qf  tfu  Odvutt  Otfbrt  wu 
torrtet  and  u  thertfon  (^fflnuA. 


HBKRT  AKT  bt  al,  Plffi-  fx  B^., 
ft 

THE  CITT  OP  WATBBTOWN.    (No.  a.) 
^ae  B.  a  Reporter's  ed.  SEO-Snj 


don  t^  ttnie*  U  not  JVoud. 

L  A  ooDSplrsor  of  tbe  ondals  am _ 

olty.  to  prarent  serrloe  ot  proosM  upon  It,  bj  the 
NdgiuMODaf  themaror,  and  br  tbe  seoret  m — ' 

tns  of  tbe  oommon  oounoll  before  qualltj'uig 

uruaoUlnc,  and  tar  tbelr  Imnedlstelj  resigning 
-' -- -  -" ter  tSef "'--  -*  — "  — — — ■ 


lenecenarr 


-..^—w le  Statuts  of  Umltstloos,  not  made 

2r  the  itatute  Itself,  where  the  part;  deslcnedl; 
udeethe  serrloe  of  drmmm. 
*    '  "■■  —    ealment  ol 


at  tnudhaa been  held 
UnottrBoS 


i.  AJtIiougb  oonoeeimrat 
.fTOund  for  siupendlnit  the 

yet  the  erastoB  ol '"" 

in  the  loial  seiae  ol 
aver  to  ue  statatorxbar. 

[No.  197.] 
Ar/tud  Manh  U,  JSSa.  Dteida  AprU  8, 1889. 

IK  ERROR  to  the  Circuit  Court  of  tbe  United 
Slates  for  tbe  Western  District  of  Wiscondn, 
to  review  a  jndgioeDt  for  the  defendant  oa  tbe 
defense  of  tbe  Statute  of  Limitations.  Affirmed, 
Tbe  facts  are  staled  in  the  opinion. 
Mr.  Oeor^  P.  Millar,  tor  plalntlOs 

The  bar  of  tbe  Statute  of  Limitations  may 
bt  avoided  at  law  for  fraud  In  the  party  seek. 
Ing  to  take  advantage  of  tt. 

MerwMxi  v.  Sutton,  B  Hasoo,  148;  Bret  v. 
HMeek,  2  Doug.  (Kng.>ftW;  Jone*  v.  Oonowag, 
4  Teatea,  109;  Perimu  t.  J<met.  13  Ga.  871; 
Firtt  Mam.  Turnpike  Oon.  v.  Meld,  8  Mass. 
«)l;£rMwrv.  JljiA,12^c£.480;  WetletT.  Fish, 
8  Hck.  74:  Siinuim  v.  Arooft*, 9 Pick.  213, 2ie, 
BMiop  V.  LiUU,  8  He.  40S;  Oole  t.  McGUtthry. 
«  Me.  181;  Briek4r  v.  LightntT,  40  Pa.  199; 
BiekntU  v.  QougK  S  Atk.  SOS;  OaHitie  t.  Fat- 
ter. 10  Ohio  St.  Iv8:  Cmmr*  t.  Eenan,  4  Oa. 
«08. 

The  Statutea  of  Limitalions  of  the  eeveral 
Slatea  did  not  ran  gainst  tbe  right  of  action  of 
DUtlea  during  the  oootinuance<»  the  dvil  war. 
_  ThtPrMtt&r,W^.&.  8  Wall.  687  (19:  613); 


BatenOU  Jtuttfufa  v.  SaMffman,  _ .    _    _. 
WalL  Utt  (U:  779);  Am  v.  Jonu.  89  U.  8.  : 
Wall  S7«  (89:  TSQK 
t»  U.  8. 


The  Statute  of  Llmllations  applies  to  noa> 
residents  as  well  as  residents. 

Ruagki  V.  KeOer,  8  Johns.  308;  Footer  v. 
Aunt,  10  Johns.  464;  MUtan  y.  Aiiwit,  0  Allen, 
")3-S34i    WMeomb  v.  Keator,  S9  Wta.  809; 

twIwT.  2M{y,  «1  Wis.  009. 

ContU  bold  tbe  statute  ai  mtpended  onlesi 
the  absent  debtor  leaves  sncfa  a  resideooe  with- 
in tbe  Stale  so  that  process  can  be  served  upon 
him  by  leaTlng  tbe  process  at  his  reddence. 

BaekeUv.  KendaU,  38 VL  370;  Foriv.  OoU, 
83  N.  H.  453:  Pn^  v.  Wateriutue,  1  Iowa.  496. 

Courts  of  equity  eojotn  the  par^  who  had 
procured  injunction  from  setting  up  tbe  Statiita 
of  limitations. 

Barker  r.  MiOard,  IS  Wend.  573;  EoberitoK 
V.  A\ford,  18  Smedea  &  M.  509;  In^aham  ». 
Began,  33  Miss.  318;  Bice  v.  LouKm,  2  Bibb 
(Ky.)  148;  Doughty  v.  Doughty,  10  N.  J.  Eq. 
847;  Chemical  Nat.  Bank  v,  Kinane,  82  Fed. 
Rep.  439;  Svrrie  v.  ncmin.  38  Fed.  Rep.  S83; 
Wood,  Lim.  par.  £43;  Jaekfon  v.  Runt!«y,  5 
Johns.  05:  Jaektonv.  McKee,  d  Johns.  439. 

Tbe  period  during  which  the  commeacement 
of  salts  was  prohibited  should  not  be  loclnded 
In  the  calculation. 

Duwett  v.  Wd^er,  2  Smcdes  &  M.  453;  Moea 
T.  Jonei,  3  Notl  &  MeC.  S39 

The  coinm<.'nccmtiit  of  the  action  having 
been  stayed  by  a  staiutorj  prolilbitiou,  the  time 
of  the  continuance  oF  the  pmiilLiiiou  is  not  a 
part  of  the  time  limited  for  tbe  commencement 
of  the  action. 

Hopkirk  v.  aa.  7  U.  8. 8  Craneh.  464  (3: 497); 
MoTUaomerv  v.  iftraonite.  25  U.  8.  13  Wheat. 
129  (6:  S7tO;  Bravn  y,  Sauerwein,  77  D.  8.  10 
Wall  218  (19:  895). 

The  defendant  City  of  Walertown  is  estopped 
by  its  own  conduct  from  taking  advantage  of 
the  Statute  of  Limitations. 

Randon  v.  Tobff,  53  U.  S.  11  How.  517 
(18:  784);  KiUipi  T.  Putnam  F.  Tn*.  Co.  38 
Wis.  473. 

Metirt.  Qeorn  W.  Blt4  and  Denial 
Hall,  for  defen^t  in  error. 

Unlees  there  can  be  found  In  the  statute  itself 
some  ground  For  restraining  It.  It  cannot !«  re- 
strained by  arbitrary  addition  or  reirenchmeat. 
No  eicepnon  can  he  claimed  in  favor  of  par- 
ticular persons  or  cases  unless  they  ere  exprcaa- 
)y  mentioned. 

Angell,  LIm.  gS  194, 47Q,  48S.  et  wg.y  Wood, 
LIm.  S  352,  p.  495;  D^wUx  v.  De  Ito^a,  3 
Tern.  640;  HcUl  v.  Wybowrn,  3  Salt  420; 
BKkford  V.  Wade,  17  Ves.  Jr.  87;  Mclver  v. 
Rwon,  15  U.  8.  3  Wheat.  20  <4:  175);  Bank 
of  Ala.  V.  Dalton.  BO  U.  S.  9  How.  523  (18;  343). 

The  Legislature  having  made  no  exception, 
the  court  can  make  none. 

Eendaa  v.  U.  8.  107  U.  8.  138  (27:  437): 
LemmfwU  y.  Warren,  87  U.  B.  2  Black,  599 
(17:  381);  Fieherv.  Sarnden.  1  Paine,  C.  C.  61; 
U.  S.  V.  MufOenbrink,  1  Woods,  569;  The  Sam 
SIw*,3Curt.  480. 

Tbe  principle  is  not  modified  by  tbe  fact  that 
the  exception  sought  to  he  introduced  Into  the 
slatule,  U  tbe  fraud  of  the  nrty  setting  up  and 
relying  on  the  bar, 

Hvnler  v.  Gibbons,  1  Hurt.  &  S.  409;  Broton. 
T.  ffoteard,  4  Moore.  508;  lioaman  v.  Wathen, 
42  O.  B.  1  How.  189  (11;  97):  Wood  v.  Oar- 
venter,  101  U.  S.  185(25:  807):  Anrtreaev.  Bed- 
field,  98  n.  a  S35  (20:  168j;  fiaines   v.  MiUer. 


Goti^le 
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Ill  V.  S.  890  (28:  MO);  17.  a  r.  MaOara.  4 
Ben.  469;  AuJfc  T.  Bu<d:,  S  But.  71;  MOm  t. 
Barry,  1  Hin  (8.  0.)  396;  JfiUfl-  t.  Lemr.  71 
Iowa,  UT:  Omnn-  T.  Ow^nMn,  IM  Dl.  866; 
lYmip  Y.  Smith,  20  Jobna.  88;  Leonard  v.  Ptt- 

K,  B  Wend.  80;  AOtn  v.  MitU.  17  Wend.  902; 
ntiiart  t.  Triaitg  Chunsh,  24  Woid.  S87; 
Semarttt  t.  TfyniMW,  8  Johns.  Ob.  122;  Saela 
T.  De  ffroq/,  1  Oow.  866;  Bueklin  v.  Hbrd,  5 
Barb.828L 

Tbe  Statute  of  LimltatiODB  of  Wlacoiudn,  u 
It  fint  appeared  la  tbe  Territorial  Revirion  of 
1839,  and  the  BevtatoD  of  1849  wu  taken  from 
tbe  statulea  of  New  York.  The  court*  ot  New 
York  had  placed  a  settled  conBtnictioD  ap<B  It 
to  the  effect  we  here  contend  for. 

When  WiscoDslti  adopted  tbe  statute  from 
New  York,  it  adopted  with  ft  the  construction 
the  New  York  courts  had  put  upon  It. 

8uearirtgen  t.  Baberbon,  SB  wk  402:  Dnuxr 
T.  Enurtm,  23  WU.  147;  Dufciw  v.  iJufcfter, 
89  Wis.  «S1;  MeJ)matd  t  Bovey,  110  U.  B.  619 
C>8:26B). 

Tbe  couHtmctioti  thus  placed  upon  the  Stat- 
ute of  Umltatioiis  of  the  State  will  be  followed. 

Ormn  v.liiat,  81  U.  8.  6  Pet.  291  (8:  402); 
Barpmding  t.  lUfomud  Prot.  Dutch  Ghureh, 
41  U.  B.  16  Pet.  4e0  (10:  1029);  I^mraUl  t. 
Warren.  67  U.  8.  2  Black,  699  (17:  261);  Me- 
Otunt/  y.  SiiCiman,  28  D.  fl.  8  Pet.  270  (7:  676); 
Bw  T.  Duval,  88  V.  8.  18  Pet.  45  (10;  61); 
BartkefAla.  t.  DcUlojt,  60  U.  8.  9  How.  623 
OS;  242);  Wagman  v.  Southard,  23  U.  8.  10 
Wheat.  1  (6:  268);  Tioga  B.  Go.  y.  Bloubvrg  A 
a  Ji.  a>.  87  U  8.  30  WaU.  187  (22:  881). 

Where  tbe  statute  has  once  commenced  to 
rnn,  no  subsequent  disability  wlU  Interrupt  or 
■uspend  lis  numtng. 

Angell,  Lim.  fig  196,  477-479;  Jfover  ▼.  8tl- 
ibn.  &  U.  8.  1  How.  87  (11:  8»;  Began  t.' 
EuTtt,  94  a  8.  778  (34:  817);  MeDonaid  t. 
Eoeeg,  110  U.  a  619  C28:  369). 

JTr.  JwiMm  Bra^ejr  deUreied  the  opinion 
<rf  tbeoomt: 
This  la  an  actira  for  a  money  demand  brought 


out  ag£nst  tha  dt^  on  tbe  19tb  of  Jniu,  ISW, 
and  served  br  tbe  marshal  on  the  26th  of  the 
same  month  oj  delivering  a  cot^  to  the  cit^ 
clerk,  tbe  city  altome;,  and  to  the  last  elected 
cbtdnnan  of  the  boaraof  street  commJ 


Appearance  to  the  action  was  entered  by  tbe 
attorneys  of  the  city,  and  a  cc^y  of  the  com- 

Slalnt  was  demanded.  Tbe  complaint  was 
oly  Sled,  and  set  forth  the  lamie  l>r  the  d^ 
of  tbree  bonds  for  one  tbonsaod  ddlfais  each, 


%  date  respsctirely  Uie  first  dav  of  June, 
18S6,  and  payable  on  the  first  day  of  Januaty, 
1877,  wltb  interest  thereon  at  tbe  rate  of  eight 


and  with  coupons  annexed,  to  repreaent 
successive  inttaUnmts  of  interest  The  plaint- 
iff prayed  judgment  for  the  amount  of  sdd 
bonds  and  of  Qte  last  ten  coupons  on  each. 
Tbe  defendant.  In  Its  answer,  set  up  as  a  de- 
fense that  the  several  causes  a  actioa  did  not, 
nor  did  diher  of  thnn,  accrue  wtthln  rix  years 
next  befrae  the  comnwiiceiaent  of  the  aOion; 


txmdsaL- 
State  of  V 
MM 


vthvplatnt- 


eplled  (by  way  of  a 
complaint)  as  foQowt: 

"  Bald  plaiutlfb  allese,  on  t 

belief,  that  the  said  defendant,  tbe  City  of  Wsr 
tertown,  and  the  offlcos,  sgents,  and  cilfcena 
and  reddenls  erf  said  dty  did,  subsequent  to  the 
flnt  day  of  Uarcfa,  A.  D,  1878,  oonsfrfre  to- 

Sther,  and  with, each  other,  and  ever  stnoe 
ve  Gonsirired  togeUter,  and  wIOi  each  other, 
for  tbe  purpose  and  with  the  preconcdved  in- 
tent and  dedgn  to  defraud  these  plaindffs  and 
all  other  owners  and  holders  of  the  bonds  and 
coupons  to  such  bonds  Issued  t»  ttlA  dty,  aod 
to  prevent  these  ^alntiffs  and  other  holden 
and  owners  of  said  bonds  and  coupons  from 
obtaining  tbe  service  of  process  cm  said  dty. 

"  Sala  plalniiOs  further  allege,  on  informa- 
tion and  lieiief,  that  each  year  stnoe  (ha  first 
day  of  March,  1878,  a  m»or  of  said  d^  was 
elected,  as  required  by  law,  bat  stdd  m^or 
each  year,  with  tbe  intent  and  design  as  afore- 
said, qudlfied  as  hereinafter  mentioned  and 
and  Immedlatelv  thereafter  placed  his  reatenar 
tfon  in  tbe  hands  of  the  dty  derk  Ot  said  city, 
to  be  filed  by  him  In  casecnemeqeni^,  audio 


take  effect  accordingly, 

"  Bald  plaintiff*  further  allege,  on  Isforma- 
tfon  and  belief,  that  eadi  year  since  the  flrtf 
day  of  March,  1878,  after  Ute  mayor  and  mem- 
bus  of  tbe  common  ooundl  had  oeen  elected 
they  and  each  of  them  failed  to  quall^  until 
they  had  assembled  together  in  a  secret  place 


spective  redniadons,  to  take  effec* 


attcffneyi  and  agents  for  the  purpose  ol 
taining  who  was  the  mayor  or  acting  mmr  or 
j^hfttmum  of  the  oommou  Cfwindl  cv  cbdnnaB 
of  the  board  of  street  commlsdoners  and  for 
tbe  purpose  of  having  nrooesa  served  on  ntd 
dty;  but  owing  to  said  oaaa^iiwef,  as  these 
plaintlfCB  are  informed  and  believe,  afaioe  tbe 
mat  day  of  Hardi,  1878,  there  baa  been  no 
mayor  of  said  dty  ooxpt  eadi  year  for  a  f^ 
hours  at  such  secret  and  ccmcailed  meettnn, 
and  the  common  conndl  of  said  d^,  with  toe 
said  fraudulent  intent  and  dedgn,  has  fa&ed 
each  year  to  elect  a  cbdrman  of  said  vxaman 
coundl,  and  since  said  i^j^  mentioned  dale  there 
has  been  no  penon  who  was  acting  mayor,  and 
no  fh»iTTii«n  of  the  board  of  soeet  commis- 
sioners. ~> 

"  Said  plalnHib  further  all»e  that,  notwith- 
standing tbey  have  used  due  dulgenoe  and  have 
hired  attorneys  and  agents  for  tne  purpcee  of 
having  process  served  on  said  dty;  duy  Inve 
been  unable  to  this  date  to  serve  w  nave  served 
the  summons  in  this  action  on  the  mayor  of 
said  dty  or  on  that  person  who  \n  law  ahooU 
eserdse  the  funcHons  of  mayor  of  saU  dty." 

Tbe  defendants  tberenpon  filed  an  amended 

answer,  again  setting  up  tbe  Statute  of  IJmiW- 

1MD.& 
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--,  tloiM,  and  aTerrlng  that  the  plalotlSs  did  not 
"l  oommeace,  or  attempt  to  commeiice,  raid  ac- 
tion, or  use  an;  dlugonce  whatever  to  com- 
mence the  BBDH,  before  the  19lh  of  June,  1688. 

To  this  answer  the  plaioUfls  demurred,  and 
the  oenrt  below  ovemiled  the  demurrer  and 
allowed  (he  nUlntlfli  twentv  dajs  to  fie  auch 
further  pleadlnga  as  they  might  deem  proper. 
Aa  tlie  plaintiffs  failed  to  plead  furtliur,  jud^- 
moit  waa  entered  for  the  aefendant.  To  this 
Judgment  the  present  writ  of  error  la  brought. 

It  will  be  ohaerred  that  the  nlaintiffa  do  not 
pretend  that  they  commenced  the  action  within 
the  legal  period  of  sis  jeata  after  the  Berersl 
Cftoses  of  action  accrued;  and  their  excuse  for 
not  doing  bo  Is,  that  It  would  have  been  of  no 
use,  on  account  of  the  alleged  conspiracy  of 
the  officials  and  residents  of  Watertown  to  pre- 
vent aaerrice  of  process,  by  the  resi^atlon  of 
the  mayor,  and  by  the  secret  meetmg  of  the 
common  council  before  qualifying  andorgaolz- 
ing,  and  by  their  Immediately  resigning  their 
offices  after  the  tianaactlon  of  some  necessary 
biiBineas. 

The  qnestliKi  Is,  whether  ouch  proceedings 
on  the  T»n  of  the  city  offldals  furnish  an  ex- 
cuse  for  not  commencing  the  action  within  the 
tfaDelimitedbylawf  Theststuteilaelfspecifiea 
several  eicepUooB  to  It«  operatioQ,  aa  (1st),  when 
the  defendant  Is  oat  of  the  State:  (3d)  when  he 
is  an  alien  subject  or  a  dHxen  of  a  country  at 
war  with  the  United  Stalee;  (3d)  when  the  per- 
son entitled  to  bring  the  action  is  Insane,  or 
under  age,  or  imprisoned  on  a  criminal  charge; 
(4tb)  when  Oie  oomnwncement  of  an  action  has 
been  stayed  by  Injnnction  or  statutory  prohl- 
Idtion;  (Sth)  where  the  action  is  for  reltef  on 
the  ground  of  fraud,  the  statute  does  not  begin 
to  run  uolQ  the  discovery  by  the  party  ag- 
grieved of  the  facts  constituting  the. fraud. 
The  question,  tberOFore,  Is,  whether  the  courts 
can  cretie  another  eiceptioD,  not  made  bv  the 
statute,  whNe  the  party  designedly  eludes  the 
service  of  proceaeT  Have  the  courts  the  power 
ibtn  to  add  to  the  exceptloiu  created  by  the 
Btatnlel    That  is  the  precise  question  in  this 

It  is  said  by  Mr.  Ju$tia  Strong,  In  Brann-v. 
Bottwvein,  77  U.  S.  10  WalL  818, 328  [19: 89S, 
BftT],  "It  seems,  therefore,  to  be  established, 
iA]  thKt  the  running  of  a  Statute  of  Limitation  may 
be  suspended  bycauses  not  mentioned  in  the 
statute  Itself."  The  observation  Is  undoubtedly 
conect;  but  the  cases  bi  which  It  appUet  are 
very  limited  in  chancier,  and  an  to  m  admit 


the  Act  must  prevail,  and  no  reasons  a 

aKMrentinconvenimoeorh  -'  '^' 

*  aepaitura  bom  iL 

The  court!  of  equity,  however,  from  an  early 
d^,  held  that  where  one  person  haa  been  in- 
Jored  1^  the  band  of  another,  and  the  facta 
constitnttng  nudi  fraud  do  not  come  to  the 
knowledge  of  the  person  injured  untD  some 
time  aftrawaid,  the  statute  mQ  not  commence 
to  run  until  the  dbooveiy  of  those  foots,  or  un- 
til t?  leaaonable  diligence  they  might  have 
been  discovered  mOh  v,  Warrington,  4 
Brown  P.  0.  ed.  Tom.  168;  South  Sea  Oo.  y. 
Wymmita.  8  P.  Wms.  14H;  Eowndm  v.  Ld. 
AMMiUy,  S  Boh.  A  Lef.  607.  681,  etc;  Bien- 
IMD.B. 


nerhatteU  v.  Day,  S  BaQ  A  B.  104,  139;  Hitf. 
Cb.  PI.  ed.  Jeremy,  860;  Blanshard,  Lim.  81; 
Wood,  Lim.fi  S8,  p.  114,  SS74.  p.  686;  Angell, 
Um.  c.  18, 3d  ed.  p.  188.  A  &tani  of  1ot4 
Mansfield  In  Bree  v.  BiOieiih,  3  Doug.  OSS,  656, 
that  "There  may  be  cases  which  fraud  will  tako 
out  of  the  Statute  of  Limitations,"  raised  the 
question  whether  undiscovered  frand  might 
not  be  set  up  by  way  of  replication  to  a  plea  of 
the  statute  lu  actions  at  law.  Wilkinson,  Lim. 
115.  But  this  suggestion  never  obtained  the 
force  of  law  in  tbeEngllah  courts.  Broan  v. 
HpxDOTd,  2  Brod.  &  Biag.  78;  Imperiai  Ga»tight 
A  0.  Oo.  Y.  London  OoMiight  Oo.  10  Sxch.  89, 
42.  4S;  Sttnt«r  v.  Gibbon*,  1  Hurl.  &  N.  460. 
464.  Viet-C/ianMllor  Wlgram  granted  relief  in 
equitr  in  the  case  of  Satr  v.  Bromley,  S  HarcL 
543,  on  the  express  ground  that  the  acts  of 
fi-aud  were  not  discovered  till  within  six  years 
of  brioging  the  suit,  and  that  the  remedy  at  law 
was  gone;  and  his  decree  wasafhrmed  by  Lord 
Cotlenham.     3  Phill.  Cb.  854. 

In  this  country,  however,  in  many  of  the 
States,  especially  In  those  States  which  never 
htui  n  separate  system  of  equiW,  the  statute  has 
beenheldnottorun.  In  casesof  fraud,  until  the 
discovery  of  the  facta  constituting  the  fraud; 
whilst  in  other  States,  in  the  absence  of  a  stat- 
utory provision  on  the  subject,  the  Enellsh 
doctrine  has  been  adhered  to.  See  Angell,  I'tw, 
chap.  XVni;  and  Wood,  Lim.  §S8.  £i  meet  of 
the  States,  however,  statutes  have  finally  been 
passed,  suapeudiug  the  statute  in  cases  of  fraud 
unto  the  facis  have  been  discovered,  or  might 
have  been  discovered  by  reasonable  diligence. 
See  the  various  slalutee  referred  to  in  Wood, 
Um.  chap.  XXn. 

From  Ibis  brief  review  it  appears  that  con- 
cealment of  fraud  has  1^  many  courtH  been 
considered  good  ground  for  suspending  the 
Statute  of  limitaoona,  even  in  actions  at  law. 
But  this  is  a  very  different  thing  from  attempt- 
ing to  avoid  service  of  process,  and  cannot  be 
cited  as  uding  in  any  way  the  adoption  of  such 
a  rule  fn  the  latter  coee-  Concealment  of  fraud 
prevents  a  party  from  knowing  that  be  has 
been  injured  and  has  a  cause  of  action.  He 
cannot  take  any  steps  to  obtain  redress.  But 
when  a  party  knows  that  he  has  a  cause  of  ac- 
tion, it  IS  his  own  fault  if  be  does  not  avail 
hlmaelf  of  those  means  which  the  law  provida 
for  prosecuting  his  claim,  or  Instituiiug  such 
proceedlnga  aa  the  law  regards  sufficient  to  pre- 
serve it. 

There  Is  one  class  of  cases  which  is  excluded 
from  the  operation  of  the  Statute  by  act  of  law 
Itself,  of  which  the  case  In  which  Jfr.  JiuUrt 
Strone  made  the  remark  referred  to  is  one: 
This  oaas  embraces  those  cases  in  which  no 
action  can  be  brought  at  all,  either  for  want  of 
Duties  c&paUe  of  suing,  or  because  the  law  pro- 
nlblts  thenringing of  an  action.  lu  such  case» 
the  general  law  operates  as  a  qualification,  or 
tadt  condition  of  the  particular  statute.  Thus, 
If  aman  dies  after  commend  ng  an  action,  and  It 
abates  by  his  death,  and  the  limitation  of  time- 
for  tiringing  another  action  ezplrea  before  the- 
appointment  of  an  executor  or  administrator,^ 
the  courts  have  held,  that  as  there  Is  no  persoa- 
to  bring  suit,  the  statute  Is  suspended  for  k- 
able  pMiod,  in  order  to  give  an  oppcw- 


ptesentative  appointed.    Bhtnabard,! 
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SuFBMMB  Court  or  tbi  Uhitbd  Stath. 


101-llS:  Wood.  Um.  11,  n.  4.  So  where  % 
dtlzan  of  one  conntrj  hu  a  cause  of  actioD 
amiiutaperaon  who  tealdealDBnotberconmiT 
at  warwith  hta  own,  the  Law  of  NatloQB  forbtdi 
aoj  inteiooiiTse  between  them,  and  iiupenda 
all  auils  and  actions  b;  (he  one  a^oet  the 
other;  and,  therefore,  tne  time,  during  which 
the  right  to  sue  la  thus  suspended.  Is  not  reck- 
oned as  anr  part  or  the  time  given  by  theStat- 
ate  of  Limitations  for  bringing  an  action. 
UawMT  T.  Al^tt,  7S  U.  B.  a  Wall.  582  riH:9BB]i 
The  ProUeior,  19  V.  B.  9  Wall.  687  [18:813]; 
Wood,  Lim.  9,  10.  Besides  this  general  ex- 
ception created  by  Act  of  law,  it  la  aifflonlt  to 
find  anj  other  ground  or  cause  for  suspending 
the  operation  of  the  statute  not  speciflea  in  the 
Act  itself. 

The  answer  made  bj  the  plalntlfla  to  the  nlaa 
of  the  statute  amoonts  to  nothing  more  than 
an  allcgaLlon  that  the  deteodant,  the  City  of 
WaterlowD,  by  the  acts  of  its  officers,  seeks  to 
evade  the  service  of  process.    Tbeir  language 


«f procesa    ..__ _ 

«T8de  the  service  of  proceesf  Is  It  any 
fraudulenlthanltianottopar  thedebtf  Fraud 
ii  not  (he  proper  term  to  apply  to  such  conduct 
It  may  be  morally  wrong.  It  may  be  dlshon- 
«8ti  but  it  is  not  ireudolent  in  the  legal  sense 
«f  the  Urm. 

Inability  to  serve  process  on  a  defendant  has 
never  been  deemed  an  excuse  for  uol  commeac- 
ing  an  action  within  the  prescribed  period. 
The  Statute  of  James  made  no  excep^on  to  Its 
own  operalton  in  case  where  tbe  defeodaot  de- 
ported ontoi  the  realm,  and  could  not  be  served 
with  process.  Hence  tbe  courts  held  that  ab- 
sence from  the  realm  did  not  prevent  the  stat- 
ute from  running.  Wiikinson,  Um.  40;  Ball 
T.  ffyJtjm,  1  Shower,  9a  This  difflcnliy  was 
temeoied  l^  the  Act  of  4  and  6  Anne,  c.  16, 
1 19,  which  declares  that  if  any  person  against 
whom  there  shall  be  any  cause  at  action  be  at 
Uie  time  of  snch  aclioo  accrued  beyond  the 


iimllar  Acts.  The  statute  of  Wisconsin,  as  we 
have  seen,  has  a  similar  provision;  perhaps 
wider  in  itascope.  That  statute,  therefore,  has 
expressly  provided  for  the  case  of  Inability  to 
serve  process  occiuioned  bv  the  defendant's  ab- 
sence from  tbe  State.  It  oos  provided  for  no 
other  case  of  Inahillty  to  make  service.  If  this 
is  an  omission,  the  courts  cannot  supply  it 
That  is  for  the  Legislature  to  do.  Mere  effort 
on  tbe  part  of  the  defendant  to  evade  service 
surely  cannot  be  a  valid  answer  to  Ihe  atatutoiy 
bar.  Tbe  plaintiff  must  sne  out  his  prooessand 
take  those  steps  which  the  taw  provides  for 
commencing  an  action  and  keeping  it  alive. 
TA£ judgment  qf  tlu  Oireutt  Court 


^mtwfbeqf- 


The  case  ot  Rufiu  P.  Spaldtng,  Bamuel  B. 
Mttn,  and  ethen  v.  JTu  Oity  ^  WaterUnen 
■(No.  SOI.),  is  precisely  like  the  one  Just  oonahi- 
«red,  and  fvagmtnt  qf  o^mMtM  mtut  6s  ms- 
dm-Af  in  IA<if  aUiK 

«5S 


EDWIN  F.  ENOWLTON,  Indlvidnallj  vA 
aa  Bzr.,  iV>  '*  Ar., 

THB  OITT  OF  WATKBTOWH. 


TB  ERROR  to  tbe  Orcnlt  Oonrt  of  tba 
1  United  States  for  the  Western  District  d. 
Wisconsin,  to  review  a  Judgment  tor  the  de- 
fendant in  a  suit  to  recover  tbe  amoonL  of  an- 
nl^tal  iMnds.    Affitand. 

The  facta  are  stated  in  tbo  mdnlon. 

Mr.  OMtrv*  P.  MIUw,  for  pblntlff  la 

The  wrfnts  and  anthoiltlea  of  tbe  counsd  fot 


_.  argued. 

if^atrs.  Geo.  W,  Bird  and  Dssolel  Ball. 

for  defendant  In  error; 

Tbe  attempted  service  on  the  tSd  day  of  D»- 
cember,  1882,  was  absolutely  void.  At  that 
time  Mr,  Cupeater,  one  of  the  plalnUfla  la  that 
Bummons  waa  dead. 

Dovnur  v.  ifetMrd,  44  Wis.  82;  GvgKllm  v. 
JtuoU,  44  Wis.  8H;  La  Pointt  v.  ffMaUet, » 
Wis.  882;  Beei  T.  BuOtr,  11  Abb.  Pr.  US: 
BeranUm  T.  Ba^tr,  8  Saodf.  660. 

An  attempt  to  commence  tbe  action  witlwrt 
the  service  within  dxtr  days  is  net  niffident. 

BuTgttt  T.  BtrieOand,  83  Hun.  364;  fitrav. 
Coek.  78  N.  T.  liM;  SisfrB '.  Mmors,  B8  Wli. 
8»;  AwrbatK  v.  Maipuxrd,  26  Hinn.  43L 


the  action  can  be  regarded  oommenced  si 
such  party  or  cause  of  action,  only  from  the 
time  the  amendment  was  made. 
Bhan  V.  CMk,  78  N.  Y.  1»4:  JKtbr  v.  Mtb- 

r,  81  n.  8.  6  Pel.  61  0:890);  JToIr  v.  Lmit, 
Ua.  180;  JoAMlmtT.  iKrt.«rCW<MilM.l 
Mackey,  427;  MiOtrv.  JfiJntsr*,  1  McLima. SB; 
ibuMorn  v.  State,  S7  Ind.  SSS. 

Mr.  JiuUe§  Brftdlor  dellTCTed  the  optnka 
of  Ihe  court; 

This  nil  was  brought  to  reoow  tha  amooal 
of  6  bonds  p^able  Aognst  1,  1868;  71  hdf 
yearly  ooopona  dne  from  Febtuair  1,  MS,  to 
Augnit  1,  1668;  81  baU  j^ea^co^miatorftt 


Knowltok  t.  Citt  of  Watkbtowh. 


1878;  and  SI  ottter  lutUy  ttxij  couponi  for  (40 
Mch,  due  bom  Janatry  1, 18B8,  to  JsnuBrj  1, 
1873.  A  ■ummoH  at  the  suit  of  Elijah  W. 
CaipenUr  and  Edwin  F.  Enowlton  was  Issued 
on  the  30tli  of  Haicb.  1B7S,  and  aerred  by  the 
nutiabal  on  the  leootul  day  of  April,  18T8,  npoo 
the  dty  clcrfc  and  the  dty  treasnrer,  and  upon 
Chrto.  Heyer,  an  alderman  of  ihed^  who  was 
elected  mayor  at  the  d»  election.  April  1, 
1878,  tmt  not  fetlndoded  Into  the  offloft  The 
court,  on 


the  marsbu  to  be  seired  on  the  defendant  ac- 
cording to  law  or  for  such  further  action  u 
ihe  plidDtiftfl  might  dlrecL 

Nothinemore  wm  done  until  the  tith  of  Jan- 
uary, ISIb,  when  the  said  Carpenter  a-od 
Knoirlton  sned  oot  on  alia*  eummons  (so 
called),  which  was  leTTsd  by  the  marahsl  on 
the  SSd  of  December,  1882,  upon  Bobr,  the 
last  mavoT  (but  not  then  mayor)i  Bteber,  dty 
clerk;  Gardner,  d^  attorney;  and  Baxter  the 
last  (bat  oot  then)  president  or  chairman  of  the 
board  of  street  commissioners.  As  Carpenter 
Lad  died  on  the  first  of  September,  1881,  no 
further  proceedings  were  bad  on  this  last  at- 
tempt at  ser^ce;  but  on  the  19tb  of  June,  1888, 
an  order  was  applied  for  and  made  bj  the 
court  that  the  cause  be  rerlved  In  favor  of  Ed- 
win F\  Enowlton  as  executor  of  Carpenter  and 


a  new  summons,  tested  SBth  March,  1878, 
which  was  served  by  the  marshal  on  the  SSth 
of  June,  1888,  upon  (he  dty  derk,  the  dty  at. 
ne9]  tomey,  and  the  last  elected  chairman  of  the 
tKiara  of  street  commlasionera.  On  the  I4th  of 
July,  1888,  the  defendant's  attomera  entered 
an  appearance  to  the  action,  and  subsequently 
filed  an  answer  conlolnlDg  a  general  dental  and 
apleaoftheStatuleof Limitations.  Theplainc- 
1ns  replied  to  this  latter  plea  by  amending  their 
complaint,  and  settlnj  up,  as  In  the  case  of 
Amg  V.  Waltrtifvm,  No.  3  [imft,  9S8],  jost  de- 
cided, a  coDSpliKcy  on  the  part  of  the  officials 
and  people  of  Watertown  to  prevent  a  servloe 
of  process  on  the  dtr,  spedfvlng  the  condoct 
of  the  mayor  and  aldermea  in  realgnioK  their 
offlces  ana  meeting  in  secret  for  the  tiannctian 


of  business,  etc    (See  the  report  of  the  case 
referredto.)    "^ — ja_j  ..._  ._..__■ 


referred  to.)    They  added  the  following  xrer- 


"Soid  plaintiffs  further  alleee  that  In  the 
aboTe  entitled  action  said  plaiodffs,  on  the  2Mb 
day  of  March  1878,  filed  a  pmeipa  for  a  sum- 
fnons  and  an  undertaking  for  costs,  and  a  sum- 
mons was  Issued  in  due  conformity  to  law  and 
placed  in  the  hands  of  the  United  States  Marshal 
for  service,  and  that  on  April  S,  1878,  the  said 
marshal,  after  due  and  diligent  search  and  in- 
qniry,  served  the  said  summons  on  thoee  per- 
sons whom,  ocGordtng  to  the  best  information 
be  could  derive,  be  bad  ascertained  to  be  the 
mayor  and  dty  derk  of  said  City  of  Water- 
town,  and  on  the  same  day  returned  the  said 
commons  as  served  acooidlng  to  law;  that  on 
April  22d,  187S,  the  said  dty  of  Watertown 
appeared  specially  in  sold  action  tot  the  pur- 
pose of  moving  to  eet  adds  Die  service  of  said 
summons  on  the  ground  that  the  persons  on 
whom  the  said  summons  had  been  served  were 
act  in  fact,  the  mayor  and  dt}-  derk  of  said 
130  U.  S. 


dty;  that  on  June  19,  1878,  the  add  motion 
came  on  to  be  heard  and  this  conrt  ordered 
thn'  the  service  of  said  summons  be  set  aside 
for  the  reason  that  the  persons  so  served  were 
not  the  mayor  and  city  clerk  of  sold  dty,  and 
ordered  that  the  said  summons  be  returned  to 
the  mJirshal  to  be  served  according  to  law;  that 
since  said  date  the  said  marsbsl  has  not  been 
able  to  ascertain  who  were  the  mavor  and  dty 
derk  or  mayor  or  dty  derk  of  sala  dty  or  the 
persons  on  whom  process  could  be  served. 


and  hltM  altomeys  and  agents  for  the  purpose  rsBai 
of  having  process  served  on  said  dty,  they 
have  been  noable  to  this  date  to  serve  or  have 
served  the  summons  inthisactlonontbe  mayor 
of  said  dty,  or  on  that  person  who,  by  law, 
should  ezerdse  the  functions  of  mayor  of  said 
dty.' 

The  defendant  filed  an  antwer  and  an 
amended  answer  to  this  amended  complaint 
The  amended  answer  contains  the  following 
spedal  rejoinder  to  the  averment  rwpeciing 
toe  issuing  and  service  of  process  In  187$: 

"AurM.  And,  further  snswcrlngsHidamend- 
ed  complaint,  this  the  said  defendant  alleges, 
that  on  or  about  the  29tli  dav  of  March,  1S78, 
the  Elijah  W.  Carpenter  and  Edwin  P.  SnowU 
ton  named  la  said  complaint  filed  with  the 
derk  of  this  court  a  praeipe  for  a  summons, 
wherdn  they  were  named  as  plaintiffs  and  this 
defendant  was  named  defendant,  and  an  under- 
taking tor  coats,  and  a  summoua.  issued  pur- 
suant to  said  wcKtpt,  was  then  plnced  In  tbe 
hands  of  the  United  States  Marshal  for  said 
distridfor  service,  and  that  on  or  about  the  Sd 
day  of  April,  187S,  said  marshal  relumed  said 
summons  to  this  conrt  with  the  following  re- 
turn of  service  thereon  Indorsed,  to  wit:  'Served 

the  wilhln-named  Tlie  City  of  Waieriown 


on  tbe  withln-named  Tlie  City  of  Waieri 
bv  delivering  to  August  Tauck,  city  derk, 
fred.  Heyer,  dty  treasurer  of  said  dty,  and 
Chris.  Meyer,  an  alderman  from  the  first  ward 
of  sold  city  and  an  acling  member  of  the 
board  of  aldermen  thereof,  and  mayor  eled  of 
said  dty  at  the  city  election  held  April  1, 1873, 
ly  of  the  within  summons  this  April 


Sthe 


mayor  of  said  city; '  that  on  or  about  J 
16.  1878,  on  motion  of  defendant  appearing 
specially  for  that  purpose,  the  said  pretended 
service  of  said  summons  was  dedded  iind  held 
to  be  illej^  and  void  by  this  court,  on  tbe 
^und  that  said  summons  bod  not  been  served 
__  the  manner  prescribed  by  law.  and  the  same 
was  then  ordered  to  be  returned  to  said  mar- 
shal to  be  served  accordiuK  to  law;  and  that 
ealdsummons  was  not  served  upon  this  defend- 
ant at  any  time  within  sixty  days  after  It  was 
so  as  aforesaid  placed  in  the  hands  of  the  said 
manhal  for  service,  nor  within  sixty  days 
after  the  sold  pretended  service  thereof  was  so  ,_«_  . 
dedded  and  held  by  said  court  to  be  illegal  and  iB"!! 
void,  and  that  the  said  summons  was  not  and 
never  has  been  at  any  time  served  upon  said 
defendant,  and  no  copy  thereof  has  ever  been 
delivered  to  or  left  wiUi  the  mayor  of  said  dty, 
and  that  no  adton  attempted  to  be  commenced 
by  the  said  summons  or  laSd  pretended  serrlce 
thereof  was  at  or  before  or  sloee  tbe  ttme  of 
the  allied  decease  of  sold  Carpenter  pending 
or  existing  fn  sold  coart;  that  ao  otlier  sum- 
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SuPBrna  CovBT  or  tbb  DarrBD  Stath. 


OoT.Tm^ 


tnotis  ftgsliut  tbb  defendant,  wherein  said  Cai^ 
peater  and  KDOwlhm  were  made  plalnllff*,  was 
erer  Issued  oat  oF  said  court  or  attempted  to  be 
issued  on  tbls  defendant  in  or  about  tbe  year 
187S,  and  tbat  tbe  said  sammoaa  la  tbe  tJaen- 


named  ss  plsintlfTs,  mentdoned  or  referred  to  tn 
tbe  said  amended  complaint  And  tliia  defend- 
ant, further  answering,  avers  sod  allies  that 
this  the  first  above  entitled  action  agamst  this 
defendant  was  first  commenced  on  or  about 
and  not  before  tlie  IMh  d^  of  June,  I8tl8,  bj 
said  plalntlSs  herein  then  or  soon  thereaf  Im 
deliverinft  the  sommiMu,  wherein  the7  are 
named  as  plnintllTj,  in  the  above  entitled  action, 
to  the  United  Slates  Hanhal  of  aald  district  to 
be  served,  and  that  on  ta  about  tbe  26th  day  of 
June,  1888,  tlie  sold  marshal  made  the  delivery 
of  the  copiea  thereof  of  which  he  made  bia  re- 
turn, indorsed  upon  said  aununons  and  wbldi 
la  now  on  file  in  this  action,  and  that  on  the 


said  plalntiSs  never  attempted  to 
this  said  action  nor  used  any  diligence  to  com- 
mence the  same  before  sdd  10th  oay  of  June, 
1888. 

"  FiflA,  And  thia  the  said  defendant,  for  ■ 
further  and  separate  defense,  which  it  will  In- 
■1st  upon  herein  to  tbli  said  action  and  to  the 
whole  thereof,  and  to  each  and  every  cauae  of 
action  set  forth  In  said  amended  complaint, 
avers  asd  alleges  that  neither  Uila  said  action 
nor  any  of  the  causes  of  action  averred  or  set 
forth  in  said  amended  complaint  accrued  with- 
in tbe  six  years  next  before  tbe  ISth  day  of 
June,  1888,  nor  on  nor  since  the  day  and  year 
last  aforesaid,  and  that  on  or  atter  and  not  be- 
fore the  said  19tb  day  of  June,  1888,  the  sum- 
mons last  above  mentioned  was  first  delivered 
to  the  Uniled  Btates  Uarsbal  for  service  and  to 


shal  nor  to  any  officer  m  person  for  service  or 
to  be  served  on  this  defendant  or  otherwise  tw- 
fore  said  10th  day  of  June,  1S8S;  and  this  said 
defendant  further  avers  and  alleges  that  neither 
this  said  action  nor  any  of  tbe  causes  of  action 
in  the  said  amended  complaint  stated  nor 
any  part  tbereof  accrued  Within  six  years  be- 
fore the  commencement  of  tbls  tbe  SMVe  enti- 
tled action,  and  that  the  said  action  was  not 
oommeuced  before  the  said  19th  day  of  Jone, 
1868,  nor  was  it  commenced  wltlun  the  six 
years  limited  by  law  for  the  commencement 
thereof  after  the  same  accrued,  and  is  barred, 
the  whole  thereof,  bythe  Statute  of  Limita- 
tions of  the  Sute  of  Wisconsin;  that  ss  to  all 
the  bonds.  Interest  warrants  and  coupons  de- 
scribed in  said  complaint,  and  ss  to  each  and 
every  one  of  said  bonds,  interest  warrants  and 
coupons,  the  said  defendant  saith  and  avers 
that  each  and  all  of  said  several  causes  of  actios 
In  said  complaint  stated  did  not  nor  did  any  or 
either  of  them  accrue  thereon  within  the  six 
years  next  before  the  commencement  of  this 
action,  and  that  this  said  action  and  the  whole 
thereof  and  each  and  every  part  thereof  is 
barred  bythe  Ststale  of  Undtationa  of  the 
State  of  wlsconshL" 


The  plaintiff  demurred  to  thisw 

Bwer,  but  the  demurrer  was  overniled,  and  the 
plaintiffs  having  declined  to  jiead  further, 
jodgment  was  ^ven  for  the  d^endant. 

It  is  plitia  from  the  description  fn  the  com- 
plsint  of  the  securities  sued  on,  that  mod  of 
them  had  become  barred  by  tiw  Statute  of 
Limitations  before  the  first  summons  wss  sued 
out  in  March,  1878.  Only  the  last  dx  yean  of 
oonpons,  Iieing  two  sets  of  UO  each,  snd 
amounting  to  fMO,  were  not  barred  at  that 
time.  Of  course  ul  tbe  bonds  and  ooaptum 
were  barred  in  June,  1888,  when  the  last  smn- 
mons  wss  Issued,  unless  soms  cause  extoed  for 
atispendiiuF  or  avoiding  the  operation  of  the 


in  the  way  of  the  service  of  procees  by  the  de-    (It 
fendant  and  its  offlcera;  swoimUip,  tiu  actual 
commencement  of  an  at^lon  in  1878  and  keep- 
ing  It  on  foot  until  the  final  service  of  pnxas 
hi  1888. 

The  first  of  these  rrounds  wss  oonddend 
and  held  to  be  insuffloent  in  the  esse  of  Am 
V.  Waterte\eit,  No.  8  [onU,  958],  just  dedded 
The  second  does  not  require  an  elabonte  exam- 
ination. Without  stopping  to  inqulie  whether 
prooeas  issued  in  1818  could  be  kept  on  foot 
...  five  or  ten  years  without  sny  legal  serviou 
and  without  complying  with  ue  statute  pro- 
vided tot  in  such  cases,  it  fi  enough  to  aay  that 
by  tbe  laws  of  Wlsconstu  an  action  is  not  com- 
meoced  for  the  purpose  of  stopping  the  run- 
ning of  the  Slatnta  of  Umitations  lulO  ser- 
vice of  process  has  been  effected,  or  until  bit- 
vice  has  been  attempted  and  followed  op  by 
actual  service  within  dxty  dws  or  pnblicatioD 
wlthhi  that  time.  Tbo  text  of  the  law  on  this 
tubjecl  is  found  in  aections  4238  and  4240  of 
the  Revised  Statutes  of  Wiscondn,  pnbHdiad 
in  1878.  The  prior  edition  of  1SS8  oontaiiud 
substantially  the  same  provisions.  (See  K  S. 
1858,  p.  822.)  The  sections  leferrsd  to  sre  as 
foUows: 

"Section  42SK  An  actin  ahall  be  deemed 
commenced  within  tbs  meaning  of  soy  pnv 
vision  of  law  which  limits  the  time  for  tbe 
commencement  of  an  action,  as  to  eaidi  defend- 
ant, when  the  summons  is  served  mi  him  or  on 
a  codefendant  who  is  a  joint  ctmtiactor  or 
otherwise  united  in  Interest  with  him, 

"  Section  4240,  An  attempt  to  omnmoiee  an 
action  shall  be  deemed  equlvabot  to  Um  cob- 
mencemeot  thereof  within  the  meaning  of  any 
provirion  of  law  which  limits  tbe  time  for  tbe 
commencement  of  an  action  wlwn  tlie  tom- 
mons  Is  dellveied  with  llie  Intent  Uiat  It  shaO 
be  actually  served,  to  tbe  sheriff  w  other  proper 
officer  of  the  county  in  which  Oie  defendsu^ 
or  one  of  them,  usually  or  last  resided;  or  if  a 
corporation  organized  under  the  laws  of  this 
State  be  defendant,  to  the  sheriff  m  tbe  pnp« 
officer  of  the  coun^  in  which  it  was  eMsb- 
lished  by  law,  or  where  lis  general  buBnea  1* 
tisnsacted,  or  where  it  keeps  an  office  for  tbs 
transactioD  of  business,  or  whoein  any  oScer, 
attorn^,  agent  or  other  person  npon  whom  tbs 

ums  may  by  law  be  served,  resfaks  or  hss 

^„  .ffice;  otit  such  oorporatlui  hssnonA     ^ 
place  of  budness,  or  any  officer  or  other  pv- 
son  upon  whom  the  summons  nwy  by  law  i« 
served,  known  to  the  plslntlff,  or  It  BDCD  deAM- 
ant  be  a  nonresident,  or  a  mmnaideDt  oofpo^ 
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tion,  to  the  (heriff  or  other  proper  offloer  of  the 
county  In  which  plalntlfl  shHll  Diing  hia  action. 
But  tocb  so  attmnpt  mnit  be  followed  ij  (he 
flnt  publleatloD  of  the  lammonB  or  the  serrlce 
thenof  within  rix^  davB.  If  the  action  be  Id 
a  court  not  of  record,  the  service  thereof  niuat 
be  made  with  duedUfgence." 

Now  it  is  clear  from  what  wea  aaid  in  the 
«aae  of  Amg  v.  Walertown,  No.  1  [ante,  M6), 
Uiat  there  was  oeTeraiiy  1ml  snrlceof  proceas 
upon  the  defendant  in  tbu  case.  The  Bum- 
nums  was  nerer  serred  upon  the  mayor  of  the 
ci^,  or  upon  any  person  having  or  eierdslDg 
the  powers  of  mayor,  and  there  1b  no  pretense 
that  the  directioDs  of  section  4240  were  fol- 
lowed, or  attempted  to  be.  The  action  was 
Rally  not  commenced  wltbin  the  meaoine  of 
the  statate  tulll  the  attorneys  of  the  deteodant 
ToluDtarlly  entered  a  general  appearance.  This 
was  done  on  the  Ulh  of  July,  1888.  At  that 
time  more  than  ten  years  and  a  half  had  elapsed 
since  the  last  coupon  sued  on  became  due. 

We  have  no  hesitation,  therefore,  in  saying 
that  the  Oouit  below  committed  no  error  In 
overruling  the  plaintiff's  demurrer  and  giving 
Judgment  for  the  defendant  STiat  judgment  i» 
affirnud. 


Edwin  F.  Enoulton,  Individually  and  as  Exec- 
utor, put.  in  Err.,  n  3^  OUii  of  WalerUnim 
(No  109). 


In  eriTor  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Wisconsin. 

These  cases  are  in  all  essential  respects  the 
same  as  that  of  No.  19S,  lu  which  the  opinion 
bos  Just  been  announced,  and  the  same  judg- 
ment—<^  offlnnanM  — iJ  Oitrefart  rtndertd 
iAertin. 


THB  MANHATTAN  BANK  07  UBM- 
PHIS,  TENNEBBBB,  A^t., 
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EUZA  WALKER.  Jj^A, 
TEE  UANHATTAN  BANK  07  HBH- 


Buit  to  Aarge  trutt»--ipeetal  depotilt  in  iank 
—Uabilit]/  of  batJt—neeipt  for  d«poait~un- 
tav;^  lyipTOpriation  ^  dtpetii — mvng  dt^v- 
ary  to  agent. 


trnaCee, ftw abnsA ot^orthi  regud r._„ 

depoett,  Is  one  of  equitable  oooDlMaoe. 

tL  If  abank  be aeanrtomed:  to  take  apeofal  de- 
poella  o(  bonds  and  itodAandUilH  Is  known  and 
■oquleHed  In  \>f  the  direaton,  and  Hie  propertv 
thus  deposited  !■  lost  br  tlw  gnas  eajclcamooe  <d 
the  bank,  a  UabllitT  ensues  In  lUe  manner  «■  If  tbe 
ISO  U.S. 


1889. 

CROSS  appeals  from  decrees  of  the  Ctrcutt 
Court  of  the  ITniled  States  for  the  Western 
IMsiHct  of  Tennessee,  for  a  recovery  agt^nst 
the  defendant  for  a  part  of  a  special  deposit, 
and  In  favor  of  defendant  for  the  remainderof 
the  special  deposit  sued  for.  Reacted,  toith 
directioM  to  tke  GouTt  betote  to  enler  u  judgment 
for  the  whole  of  the  epeeial  dmotit  e/aixted 

Bee  S.  0.  below,  35  Fcil,  Rep.  247. 

The  facta  are  stated  In  tlic  n|)inioD. 

ifeari.  S.  P.  Walker.  C.  IP.  Sfelealf  and 
L.  and  E.  Lehman,  for  Walker: 

The  defendant  bank,  as  a  corporation,  as- 
sumed the  obligations  of  a  bailee,  by  rceciving 
the   complainant's    securities   on    special   do- 

Firit  Ifat.  Bank  v.  Graham,  100  XJ.  8.  890 
(85:750):  Foiter  v.  Emex  Bank,  17  ilass.  470. 

"The  execution  of  the  cerlillcaie  of  deposit, 
and  lis  truismisdou  by  mall  to  tbe  complain- 
ant, created  the  relation  of  bailor  and  bailee 
between  coraplaioant  and  tbe  bank,  and  the 
sole  question  is  of  the  liability  of  the  defend- 
ant t^nk,  because  of  a  misdelivery  of  tlie  sccu- 
titles.  "The  securities  not  having  been  lost  l^ 
fire,  theft  or  otbervi^,  hut  having  been  deliv- 
ered to  Judab,  or  to  the  Bank  of  Commerce 
on  his  order,  tbe  case  must  turn  on  the  express 
or  implied  authority  of  Judab  to  wilbaraw 
them,  or  to  direct  the  delivery  to  the  Bank  of 
Commerce,  and  not  on  a  question  of  negU- 

Btory,  Bailm.  gS  106.  414;  CWfar  v.  Taylor. 
1  (^Idw.  873;  Stevxirt  v.  fVaeier,  0  Ala.  114; 
Jame*  v.  Oreenviood,  20  La.  Ann.  207;  Sonig 
V.  Bu.  Bank,  78  Cal.  464. 

judab  had  no  agency  lu  respect  of  and  no 
power  over  these  securities  after  the  e::ecutioQ 
of  the  certificate  of  deposit,  and  Its  transmis- 
sion to  complainant. 

OAattahooehee  Nat.  Bank  v.  Se/iteg.  K  Ga, 
860. 

Upon  the  bToadeat  powers  of  a  trustee,  tn 
Judab,  to  sell  the  securities,  rdnvest  the  pro- 
ceeds, etc.,  there  would  be  no  Implied  power  to 
pledge  them. 


,CoH^le 
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Oot.  1 


tering  t.  Broatt.  184  Uus.  458. 

And  itD]  kM  a  poira  to  pledge  for  an  ante- 
cedent debt  cd,  or  for  a  pmeot  loan  of  mooef 
to  Walker,  Bone  ft  Co.  Jadali  being  a  partner 
tn  that  flim,  or  lla  Keneral  budoeaa  nunanr, 
tbe  bank  was  bound,  at  its  peril,  to  see  Ibu  be 
had  power  to  convert  the  seciintlea  to  its  use, 
and  u  liable  for  thdr  nlQe,  in  tbe  abaence  of 


nt.Oo.VA 

V.  6.  M  (26: 098);  Bhaw  T.  AinKser,  100  HaM. 
88&. 

Tbe  Qoldamith  note  was  oonTerted  to  tbe 
nse  of,  and  Its  proceeds  are  jat  held  itj,  the 
bank,  making  It  liable  to  acoonnt  therefor. 

Scbouler,  BaDm.  02-,  Story,  Ballm.  %  103; 
Alaander  y.  Aldtrtm.  7  Baxt.  408;  OAorn  t. 
Bank  ^  [T.  A  22  U.  8.  0  WheM.  788  (0: 2041 

And  it  U  liable  for  tbe  tS.SOO  of  bonds,  be- 
cause It  not  only  acUTeljr  aided  and  co-oper- 
ated In  on  unlawful  conversloii  of  them  by 
Judah,  with  full  knowledge  of  his  puiposea, 
but  Itself  received  and  yet  retains  a  portlou  of 
the  fruits  of  that  convenioa. 

Parker  r.  OiUiam,  10  Terg.  894. 

General  power  to  sell,  reinveat,  etc,  would 


Lorioff  T.  Br^dtt,  184  M 


LoHj^t.i 
IT,  16  Beav. 


sot  Inclnde  a  power  to  pledge. 

r__.. "—-%,  184 Mass.  4&oii-uHBT.  uomr 

1;  Pmtt,  Trusta,  S  M8;  Mar- 
eAanur  Nat.  Bank  r.  &aie  Nat.  Bank.  77  U. 
B.  10  Wall.  604  (19:1006). 

Judah,  a  member  of  tbe  firm  of  Walker, 
BcMu  &  Co.,  would  not,  on  the  broadest  powera 
of  a  tmitee,  be  entitled  to  lend  tbe  fund  to 
himself  or  to  the  Arm  of  which  he  waa  a  mem- 
ber. 

JDkau  V.  Aimesr,  100  Hasa.  889;  Dutieaii  r. 
Jinidm,  69  tr.  B.  IS  Wall  163(91:149);  AmTtA 
T.  4wr,  101  U.  8.  890  (a6*S6). 

Jfi-.  T.  B.  Tarl«]r.  tta  the  Bank: 

The  bank  It  a  bailee  without  reward.  8udi 
a  bailee  is  liable  only  for  gtosa  Degligenoe. 

FMttr  r.  Bmn  &nk,  n  Hasa.  4%;  OibU% 
T.  ifeJfoBm,  L.  R.  3  Pr.  0.  817;  OluMaluaAM 
Sat.  Bai^  V.  ScMev,  S8  Q&  36»;  Bogy.  Bank 
(jfKy.  10  Bush,  844-  IJoffd  r.  Wat  Bratuh 
*— *-,   IB  Pa.  173;    leeOt  t.    Trtnton  Bank. 


Bartk  T.  OmAdm,  79  Pa.  116,  118;  TompUnt 
T  SaltmaTth.  14  Berg.  A  R.  97S;  Laaauttr 
OMinty  Nat.  Bank  •*.  Smith.  63  Pa.  47;  WOey 
T.  Pint  Nat.  fiance,  47  Vt  DBS;  Smith  v.  Fint 
Nat.  Bank,  99  HaM.  606:  Btory,  Ballm.  g  73; 
Ftrtt  Nat.  Ami  t.  Oenn  Nat.  Bank,  W  N. 
T.  394,  SK;  HajpOe  T.  Waring,  89  Ala.  2SS; 
Lampleg  t.  BUM,  34  Hiss.  G88:  Schouler, 
BaQm.  U  ed.  g  16,  pp. 48,  49. 49-46,  andnotM 
as  applicable  to  special  depoalta  in  bank. 

Juoab's  agency  waa  not  only  general,  it  waa 
nniversaL 

Wbart.  Agency,  g  116,  p.  78;  g  193,  p.  75. 

The  fact  that  Judah  waa  also  tbe  agent  of 
Walker  Bona  &  Co.  makes  no  difference. 

Jofue  7.  amttk,  1  PfaiU.  Cb.  (19  Eng.  Oh.) 


Dunham.  3  Jobna.  Ol  190;  ZeJAes  t.  LtNtt, 
3  Lead.  Caa.  in  Bq.  fourth  Am.  ed.  pt  1, 167; 
Woodviorth  T.  Fa^.  S  Ohio  St,  76;  FSM^. 
Behii^din,  7  Johns.  Oh.  150. 

Mere  notice  that  the  trustee  Intends  to  cob- 
mlt  a  breach  of  trust  isnotsn(DcfeDttoIotolT« 
the  par^  treating  with  tbe  tnutee  in  the  ceo 
■eqnence  of  the  fabsequent  breach  of  trasL 
It  requires  something  more;  there  must  le 
some  participation  in  tbe  bteeicb  of  trust. 

Poitvr  T.  Oardnar,  36  U.  8.  13  Wheat  SB 
(6:706);  1  Btory,  Eq.  S  895;  Duncan  t.  JaadaK. 
&U.  8.  15  Wall  1&  Cai:  142);  Warmly  i. 
WomiUy.  31  U.  a  8  Wheat  447  (6:651);  Ohm- 

gin  r.  HaiBht,  10  Paige,  976;  NiAdU  t.  Adt. 
N.J.Eq.«i. 

Mr.  JwHiet  Blatehfbrd  delivered  the  i^- 
ion  of  tbe  court: 

ThiB  is  a  salt  otiffinaJ^r  brought  In  the  Chin- 
cery  Court  of  Bbelby  Coon^,  Tennenee,  br 
Eliia  Walker  against  the  Manhattan  Bank  of 
Hemphia,  a  Tenneesee  banking  corpoiatioo. 
Tbe  suit  was  removed  by  the  pluntiff  Into  tbe 
Circuit  Court  of  the  Unilca  Butes  for  tbe 
Western  District  of  Tennessee.  The  Mlt  of 
complaint  and  the  answer  were  both  of  tbm 
put  In  before,  and  tbe  replication  waa  filed  al- 
ter, the  removal  of  the  cause. 

The  bm  preys  for  a  decree  for  the  return  m 
the  plaintiff  of  |8,000  of  the  aecond  moHgago 
bonOB  of  the  Hemphis  and  Ofaaileaton  RaDrtwl 
Company  and  $3,300  of  tbe  second  mottgap: 

onds  of  the  Mlsdssippi  Omtral  Rallroail 
-  -  -    for  $6,000, 


my,  and  a  promisMHT  note  : 
by  Edwara  QoMamfth,  and 
of  the  capital  stock  of  the 


Company, 
made  by 

ahares  m  the  capital  i 

amouDtliig  to  $6,(100,  attadwd  to  the  said  worn- 
taaory  note  as  aecnrlty  therefor.  The  bfU  al- 
leges that  tbe  defendant,  tn  tbe  course  of  iu 
basiiiees,  and  on  the  37th  of  November,  1880. 
recdved  on  special  deposit  the  above  named 
bonda,  promlsaory  note,  and  shares  of  atodL. 
belonging  to  the  plalnUS,  together  with  a  vt- 
tiflcate  cd  tbe  itock  of  tbe  People's  Insuiance 
Company,  for  $1,100,  and  four  pnimlasoiy 
notes  for  $896  In  the  aggrwate;  that  tbe  mid 
bonda  had  coupODB  attached  Ibcnto  tor  tbein-  ^ 
tereetpnaUe  thereon  at  certain  stated  periods:  1^ 
that  the  defendant  gave  Ita  obllgmtkm  to  writ< 
ing,  aa  evidence  of  the  receipt  on  special  dqns- 
it,  Dom  the  pUntlfl,  of  the  tatd  aeouiltia,  and 
waa  bound  to  deliver  them  to  tbe  plalnttlf  oe 
demand;  and  that  tbe  sto«A  of  the  People's  Ib- 
■tirance  Company,  and  tbe  $895  of  nolea,  wse 
returned  to  ber,  bnttlie  bonds  and  tbe  coopoD* 
attached  ttiereto,  and  tbe  note  of  (Joldmitb, 
and  the  bank  stock,  were  never  rnnraed  v> 
her,  altbongb  she  made  demand  npon  the  de- 
fendant for  them.  Tbe  bHl  prays  for  a  decree 
for  the  letom  of  the  pn»erty.  and  for  tbe 
amount  of  tbe  decline  in  tta  nine  from  te 
time  when  she  demanded  It  nntO  tbe  dnie  wboi 
It  shall  be  restored;  and,  If  not  rcetored,  tboi 
for  a  personal  decree  against  tbe  defendant  for 
the  highest  value  of  tt  at  any  time  ahiea  *e 
flist  made  demand  for  It  to  tlie  date  o(  the  d^ 
cree,  with  Interest. 

The  answer  sets  up  In  defense,  Oat,  fbr  mae 
time  prior  to  November,  1880,  Mr.  Q.  H.  Ja- 
dab,  a  brothe^ln-Uw  of  the  plaintiff,  kept  aa 
account  and  had  tnanctiona  with  tbe  dmnd- 
ant,  fai  which  hes^lodhlmatUaomethMa  agent. 


WD 
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■ndaomttimeB  gaardlan,  bat  without  disclodag 
for  whom  he  waa  went  oi  gnardisn;  that  he 
mode  depoalM  and  cuew  checu  In  that  way  on 
fate  accotint  aa  tha  other  depoalton  with  the 
defendant  aid,  and,  at  different  tlmei  prior  (o 
JfoTember,  1880,  hought  the  bonda  and  Iniar- 
aace  commnT's  itock  named  In  the  Mil,  and 
paid  for  them  by  checka  on  Ua  account  wllh 
the  defendant;  that,  aa  he  woald  tn^  those  ae- 
cnritlea,  he  would  leave  them  on  depodt  whb 
.,.-  ^_-__^ —  _.,,. .J .-,  j^ 

hthe 

defendant  the  Qoldamith  note  aod  the  coUatersl 
therefor,  and  the  four  other  notes  mentioned 
in  the  bill;  that  those  notee  were  payatde  to  the 
aaid  Q.  H.  Jodah  aaagoitalmplj,  withoutra^- 
ing  for  whom  be  waa  agmt:  that,  prior  to  Ko- 
▼ember  27,  1860,  he  bad  nerer  told  the  defend- 
ant whether  he  bad  any  principal  or  oot,  or 
who  hte  principal  was,  or  for  whom  he  was 
guardian.U  for  anyone;  that  on  or  about  that 
date,  he  aaked  the  defendant  to  rive  to  him.  as 
agent  for  the  plaintiff,  a  receipt  lor  the  bonds, 
stocks,  andnotM,  teUingHatthe  time  that  he 
was  the  plaintiff's  general  agmt  for  the  man- 
agement and  control  of  tUMe  lecuHtlea  and 
notes;  that  Uie  defendant  gave  to  him  a  receipt, 
aa  such  agent;  Uiat,  aflertberecelptwasgiTen, 
some  of  the  notes  described  in  it  were  p^d 
while  ihey  were  on  deposit  with  tbedefenihnt, 
and  the  said  Judah,  ss  agent  of  the  plaintiff, 
drew  out  tbe  money  in  the  ordinary  way,  and 
from  time  to  time,  aa  agent  of  tlie  plaintiff, 
withdrew  from  the  custody  of  the  defendant 
the  items  mentioned  in  the  receipt,  nntil  he  had 
withdrawn  them  all,  when  be  ^ve  to  tbe  de- 
fendant a  receipt  for  Ihem,  in  wbfa^  he  ac- 
knowledged having  recelTed  them  as  agent  for 
the  plaintiff;  that.  If  the  pl^tUt  owned  tbe 
liems,  Judah  had  autborl^  from  herto  control 
and  manage  them,  as  fully  aa  she  could  have 

J wner,  if  thw  had  been  Id  he: 

),  instead  of  In  his  poseesrioi 

"  ■- '-—  general  agent  n 

d  power  not  only  to  de- 
posit Uiem,  but  also  to  withdraw  them  bom 
deposit,  if  he  saw  fit;  that,  when  he  demanded 
them  from  the  defendant,  his  agency  was  still 
In  foro^  sod  the  defendant  could  not  legally 
bare  refused  to  give  tbem  up  to  him  as  the 
agent  «f  the  plalnliff;  that,  upon  returning 
them  to  Judah,  aa  such  agent,  all  liability  td 
the  defendant  wftb  reference  to  them  ceased; 
■od  that  the  defendant  te  not  Indebted  to  the 
plaintiff  on  account  of  said  securities. 

Proofs  wete  token  on  both  sides  and  the 
cauae  was  heard;  and  tbe  court  mode  a  decree 
adjudging  to  tbe  plaintiff  a  recovery  against 
the  ddendant  of  fS.OOO,  being  tbe  amount  of 
the  Goldsmith  note,  with  $l,i7r 


collected  the  amount  of  that  note  and  appropri- 
ated the  same  to  Its  own  use,  and  further  de- 
creehut  that  the  defendant  was  not  liable  to  the 

KlslntfS  for  anr  of  the  other  items  mentioned 
I  tbe  bill,  ana  that  neither  party  should  re- 
cover costs  from  tbe  other.  Each  party  has 
taken  a  aeparale  appeal  to  tbU  coorL 

The  answer  does  not  set  up,  aa  a  defense, 
that  tlie  defendant  was  not  authorized  to  re- 
ceive Ibe  proper^  tn  question  as  a  special  de- 
podt, or  to  gfva  tba  receipt  therefor.  It  was 
IMU.  8. 


stipulated  between  Ibe  parties,  that  tbe  defend- 
ant received  no  com p:.'n ration,  as  bailee,  for  (he 
CUHtody  at  the  properlv  sued  for;  that  tbe  rsvi'k 
Hempbts  &  Chartesion  Railroad  bonds  bore  7  ^'"■» 
per  cent  InleresI,  payable  semi-annually,  and 
evidenced  by  interest  coupons  maturing  Janu- 
ary 1  and  July  1  In  each  year,  the  bonds  ma- 
turing on  tbe  1st  o(  Jannary,  1899;  and  tUat 
the  Mississippi  Central  Railroad  bonds  bore  9 
per  cent  interest,  payable  semi  annually,  and 
evidenced  by  coupons  maturinK  February  1  and 
August  1  in  each  year,  tbe  bonds  matunng  on 
tbe  Ist  of  Febniiiry,  168S. 

Tbe  suit  is  plainly  one  of  equitable  cognis- 
ance, the  bill  being  flied  to  charge  the  defend- 
ant, as  a  trustee,  for  a  breach  of  trust  in  re- 
gard to  a  special  deposit. 

The  opinion  of  the  circuit  court,  reported  In 
26  Fed.  Bep.  347,  contains  so  full  and  accurate 
a  statement.  In  the  mdn,  of  the  facta  of  tbe 
case,  developed  by  the  proofs,  that  we  repeat 
and  adopttl,  as  follows:  "The  firm  of  Walker, 
Bros.  A  Co.,  composed  of  the  plaintiff's  hus- 
band, his  tvotber,  and  G.  H.  Judafa,  was  a 
large  mercantile  houne  in  Uempbis  that  disas- 
trously failed  and  made  an  asaignmunt.  Ttie 
filaintiOand  tbe  wife  of  tbe  other  brother,  be- 
□g  creditors  of  the  firm  for  large  amounts  diie 
them  for  loans  to  the  firm,  owaed  tbe  book  ac- 
counts, which  were  bought  for  their  use  by 
Judah  in  the  name  of  Moos,  tbe  bonk  keeper, 
at  tbe  assignee's  sale,  tbe  husband  of  plainiiff 
paying  (or  her  share.  These  books,  wilb  tbe 
Knowledge  and  consent  of  plaintiff  and  ber  hus- 
band, wbo  afterwards  died— but  it  seems  with- 
out any  speciSo-lnstructions  of  any  Idnd— were- 
left  with  Judah  to  collect  the  debts  and  man- 
age tbe  fund  for  the  two  benefidariee,  who  re- 
sided in  other  cities.  His  control  over  the 
funds  was  of  tbe  most  plenary  character.  He 
married  a  sister  of  the  two  brothers,  and  bad 
been  the  most  active  member  of  the  tlnu  and 
was  beat  acquainted  with  its  business.  Tbe 
collections  were  deposited  with  the  defendant 
bulk  in  his  name  as  'guardian,'  or  In  the  name 
of  Uaaa,  the  former  book  ke^wr  of  the  firm, 
wbo  became  the  book  keeper  and  assistant 
cashier  of  Ifae  defendant  bank.  Prior  to  No- 
vember 97, 1880,  Judah  bad  purchased  certain 
secnrltiea  with  tbe  funds,  which  be  kept  on 
special  deposit  with  tbe  bank  or  in  the  name 
<rfMaas.  On  that  day  he  came  to  the  bank  and 
aaked  Maas  for  a  receipt  showing  the  spedal  ,..._. 
depoirit,  to  aendtn  theplaintlff.  The  bank  was  I'^'S 
not  in  the  habit  of  giving  receipts  or  certificates 
tor  these  spedal  deposits,  but  kept  tbem  noted 
by  numbers  In  a  Imok  used  for  that  purpose. 
Haas  wrote  a  receipt  on  a  sheet  of  the  bank's 
letter  paper,  and,  according  to  bla  and  Judah'a 
teatlmony,  placed  it  in  one  of  the  bank's  en- 
velopes addressed  to  tbe  plalntUf,  and  put  It 
with  the  bank's  maO.  The  plaintiff  and  her 
daughter  swear  that  It  waa  accompanied  by  a 
letter  from  Haas.  What  was  in  tbe  letter  does 
not  appear,  and,  not  Iwing  preserved,  it  bas 
not  been  produced,  but  is  supposed  to  have 
been  burned  as  useless.  The  routine  of  tbe 
bonk  was  tliat  GoIdJnnldi,  the  cashier,  person- 
sonally  signed  and  inspected  every  letter  and 
himself  enveloped  and  addressed  them.  This 
letter  he  did  not  see  or  sign,  and  it  waa  never 
copied  into  the  letter  press.    Tbe  tecelpt  waa 

follows: 
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'  UudutHsn  Bank  o(  Hemphlt. 
'Lt  JjBvj,  OTeeident;    L.  Hanauer,  vlce-pTM- 
Ideot;   £.  Qoldimltb,  cashier;  HL  Haas, 
aw't  caahier. 

'  Mekfhib,  Tbnn.,  Wotaaber  87, 1S80. 
■O.  H.  Jadab   Esq.,  agent  for  Hra.  EUxa 
Walber,  oC  Phfiadelpbia,  baa  placed  with  us 
on  special  deposit: 

-  I8.00D,  Mempb.  A  Ohorl.  R.  R.  3d-m'lg. 
tmnds. 

'  $a,2O0.  Mias.  Central  "        "      " 

'  11.100,  Peo^e'a  Insurance  Oo.  stock. 
'  B,000,  nDl«  £.  O.,  and  oollataral  attacbed, 
«6,000  M.  Bank  stock. 

■  taSS,  Interast  notes  (4  (a  $81.35.) 

'BaDBIOB  HAAS, 

•Aiit  Ccuhi«r: 
"  Borne  time  in  IBSO  the  son  of  the  plaintiS 
•od  a  son  of  the  otber  Walker,  both  young 
meo,  commenced  buslnees  at  Memphis  as 
Walker,  Sons  A  Co.  This  firm  kept  an  accouot 
with  the  defendant  bank,  and  later  with  the 
Bank  of  Commerce.  It  was  'Dever  7017  strong* 
fluanclallf ,  and  ita  business  was  cotton  facto- 
rage. Judali  waa  thought  b^  Qoldamith  to  be  a 
partner,  and  the  plalnoff  at  one  time  sw^e  he 
(■78]  was  a  silent  partner,  but  afterwards  slated  she 
was  informed  he  waa  not.  He  says  he  was  onl; 
a  salaried  manager.  Tbe  memben  of  the  firm 
were  Inexperienced,  aod  Judah  was.  In  fact, 
tbe  almost  sole  manager  of  all  Its  aBslta — the 
master  spirit  of  the  concern.  It  is  not  shown 
that  the  young  men  took  any  part,  except  one  of 
them  kept  tbe  books  after  Haas  had  opened 
them.  • 

"  Tbe  plRiotlff,  In  October,  1880,  lent  to  her 
son,  the  nrm  being  also  responsible,  |10,000,  as 
his  capital  In  tbe  concern,  aerivod  from  Uie  life 
insurance  of  ber  husband,  Judah  also  appro- 
priated or  lect  to  the  firm,  from  time  to  time, 
sums  amouDtlng  to  over  $9,000,  from  his 
'Collections  in  behalf  of  plwnttff  on  the  old 
books.  The  Interest  on  these  sams  and  on  the 
special  deposit  funds  were  remitted  by  tbe  firm 
— not  ftlwBVB  promptly— to  the  plaintiff  at  Phil- 
adelphia, by  exchange  or  checks;  and  some- 
times tbe  coupons  were  sent  by  eipiesa  to  her. 
When  remitiancea  were  delayed  she  wrote 


with  the  bank  in  any  way.  The  remittances 
were  nearly  always  In  letters  by  her  son,  and 
tbey  contained  apologies  and  explanaHona  for 
delan. 

"The  defendant  bank  made  large  advances 
to  the  flrm,MoenUy  by  dtscouDts  on  tbe  secur- 
ity of  tbe  Imn's  'country  paper"  due  from  its 
customers,  Judah  promised  the  bank  to  al- 
ways protect  it  as  far  as  in  his  power,  and  the 
relati<HiwasreryconfldentlaL  The  bank  began 
to  urge  Um  for  a  reduction  of  tbe  account, 
•od,  not  being  wiUing  to  accommodate  him 
fully,  he  opened  an  account  with  the  Bank  of 
Commerce.  Tbe  GoldEmith  note  maturing 
November  1, 1861,  he"  [Qoldsmith]  "  notiQed 
Judah  that  he  should  not  Innger  need  the  loan. 
Maas  and  Judah  sar  that  'a  few  days'  befora 
the  note  matured,  Judah,  being  unable  to  con- 
tinue the  loan  to  Goldsmith,  determined  to 
tend  the  money  to  Walker,  Sons  &  Co.;  and  to 
accomplish  that  purpose  tbe  note  of  OoUsmlth 
was  discounted  by  the  bank,  and  the  proceeds 
placed  to  the  credit  of  Walker,  Bona  ft  Co.  .  .  . 

sea 


At  tbe  same  time,  Jadah  urged  a  loao  on  tbe 
other  securities  of  plaintiff  on  qiecial  depoajt, 
but  the  bank  declined  this  on  the  ground  thai 
cotton  factors'  accoauta  were  not  deairaUe  to  *  r 
bank  with  so  amaU  a  capitaL  .  .  Tbe  bank  ' 
did  not  make  the  loan,  because  Jndah  was  on- 
wllllng  to  pay  the  nunwy  on  the  old  acoouai. 
He  could  iet  the  money  at  tbe  Bank  of  Coo- 
meroe.  He  told  the  MScen  of  the  defendant 
bank  so,  and  they  deilTued  the  securities  to 


mey  wl „ . 

securities  to  Judab,  aod  Ibey  directed  lihn  lo 
do  sa  He  had  forgotten,  however,  giving  Um 
the  receipt  and  sending  it  to  plaintiS,  and 
neither  the  president  nor  the  attorney  knew 
that  fact.  Ooldsmlth,  the  regular  ca^uer,  wii 
absent  in  New  York,  but  be  never  knew  thai 
fact.  Maas  never  mentioned  it,  becanse,  be 
says,  be  deemed  it  unimportant  at  the  time  asd 
forgot  It  afterwards.  The  securities  wot 
pledged  to  tbe  Baak  of  Commerce,  except  Ibe 
the  People's  Insurance  sUx^  whidi  was  on  the 
books  to  plain  lifTs  name  and  could  not  be  oaed 
by  Judab.  They  were  sold  by  that  bank  to 
satisfy  the  loan,  and  are  lost  to  pUlntUt  Tit 
Ann  of  Walker,  Sons  A  Co.  socn  after  flikd 
disastrously,  owing  defendant  bonk  a  balaiKe 
of  over  $0,000,  not witbatandlng  Judah,  accord- 
ing to  bis  promise,  appropriaied  (o  tbe  drtt 
certain  stocks  of  his  own,  and  bis  diamonds 
After  the  failure,  Kramer,  a  son-in-law  of 
plalnUS  and  a  lawyer,  came  to  Memphis  and 

[■resented  the  receipt,  and  then  tbe  plaintiS 
earned,  for  the  first  time,  that  the  securUies  had 
been  so  used  by  Jndab  and  the  bank.  Kiamet 
secured  the  delivery  to  himself  of  oenab 
'country  paper*  and  mortgagee  to  secuie  ootts 
that  were  then  first  taken  for  the  $30,000  leu 
by  plaintiff  to  the  firm,  not  indudtng,  how- 
ever, the  securities  In  controversy  1)^0,  As 
BogTT  lawsuit  grew  out  of  this  transactkai,  is 
this  fsmllv,  in  Uie  t»urtsof  Arkansas.  ANe« 
York  gentleman,  nephew  of  the  other  yoaiij 
Walker,  filed  a  bill  stating  that  tbe  aecniillei 
belonged  to  bim  to  secure  his  goataotycf  a 
loan  by  tbe  Importers'  and  Traden*  Bank  ol 
New  York  to  the  firm  for  aome  $26,000.  and 
that  be  had  sent  them  to  tbe  firm  for  Mdtection. 
aod  that  they  were,  by  Ute  pUntUTB  son,  aad 
without  consent  of  tbe  otber  Walker  or  Judah, 
turned  over  lo  bis  own  mother;  all  of  wbaeb 
was  denied,  and  tbe  averment  made  tbtt  lUi 
scheme  was  trumped  up  to  defeat  {datairtff  of  C 
her  advantage  aod  enable  Judah  to  ooottne 
business  on  tbe  assets  at  Indian  Bay,  Aifcia- 

The  drcult  court  held  that  tbe  defendant  wBi 
liable  for  the  amount  of  the  QoUsmith  noM 
and  interest  from  tbe  dale  of  Its  ooUectfan,  bs- 
cause  it  had  collected  tbe  money  and  new 
paid  it  to  the  plaintiff,  but  bad,  witbont  dv 
authority,  appropriated  It  lo  bis  own  nst,  oa 
account  of  tbe  debt  due  to  It  from  Walker. 
Sons  &  Co.  As  to  tbe  $0,a00  <rf  bonds,  Oa 
court  held  that  knowledge  by  the  defendant  <if 
the  intended  breach  of  trust  dt  Judah  did  n« 
make  the  defendant  privy  to  It  and  UaUe  for 
It.  as  the  defendant  i\i  not  participate  In  Iha 
profits  of  the  fraud;  that  the  receipt  gitea  br 
the  defendant  did  not  diaoge  the  nkStm  1^ 
Judah  to  the  property  and  to  the  d 
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h  wu  DOt  a  recdM  to  the  plaintiff  but  one  to 
JndAh;  and  that  It  did  not  MtlffactorilT  appear 
tbat  the  defendant  recelTed  uiy  pan  of  the 
monej  advaacod  on  the  bonda. 

We  are  of  opinion  that  the  r^ntlff  ii  en- 
titled to  ncorer,  not  only  In  respect  to  the 
Goldsmith  note,  tmt  tn  reepect  to  the  $6,S00  of 

In  rtnard  to  the  Ooldemlth  note,  shortly  be- 
before  U  matnied.  Id  NoTember,  1881,  Jadah 
Indorsed  it  over  to  the  defendant  aa  collateral 
aecurilf  for  a  note  of  larger  amount,  made  b; 
Walker,  Bom  A  Co..  which  tbe  defendant  then 
discounted  at  the  in^nce  (tf  Jodah.  Tbe  pro- 
ceeds of  that  discount  were,  to  tbe  extent  of 
96,000,  applied  by  the  defendant  upon  a  debt 
aalecedenuj  eziBtlng  from  Walker,  Sons  &  Co. 
to  it.  When  the  Goldsmith  note  became  due, 
in  November,  1881,  tbe  defeodant,  claiming  to 
be  the  owner  of  it,  collected  it  and  retained  the 
proceeds.  Thus  a  note  which  confessedly,  and 
to  the  knowledge  of  the  defendant,  belonged  to 
the  plalntifl,  was  diverted  to  the  use  of  the  de- 
fendant by  the  co-operation  of  It  and  ot  Jadah. 
Judah,  if  not  h  partner  ia  the  firm  of  Walker, 
Sons  &  Co.,  was,  to  the  knowledge  of  tbe  ofQ- 
cers  of  the  defendant,  ibe  active  and  contrDllluK 
manager,  both  in  Its  businesa  witb  tbedefend- 
ant  and  otherwise,  of  tbe  aSsirs  of  that  firm. 
Uaas,  the  assEslant  CsshieT  of  tbe  defendant, 
1701  and  whowaattsacting  cashier  during  tbe  period 
of  tbe  transactions  In  Question,  was,  before  his 
connection  with  ihe  duendaot,  tbe  confldeollal 
book  keeper  of  the  prior  firm  of  Walker.  Bros. 
&  Co.,  of  which  Judahwasa  member,  and  had 
a  eloae  personal  Intimacrwlth  Judah.  When 
the  book  accoonls  of  Walker,  Bros.  &  Co. 
were  sold,  Haas  bought  them,  on  bebslf  of  tbe 

SlaiatifT  and  her  ^er,  and  Ibe  funds  realized 
rom  that  purchase  were  In  part  deposited  in 
the  name  of  Mass,  with  tbe  defeadant;  and 
Haas,  on  the  request  of  Jodsb,  opened  tLe 
books  of  Wather,  Sons  &  Co.,  when  that  firm 
was  formed.  Judah  promised  Haas  tbat  be 
would  certainly  protect  tbe  defendant  In  case 
of  disaster  to  the  Orm  of  Walker,  Sons  A  Co. 
At  the  time  the  Goldsmith  note  was  thus 
converted,  the  condition  of  Walker,  Sons  & 


. r,  from  the 

-.-«  of  the  account  which  the  Arm  kept  with 
the  defeodant,  tbat  It  was  substantially  with- 
out available  funds.  In  none  of  tbe  transac- 
tions between  the  defendant  and  Judah  in  re- 
gard to  tbe  Goldsmith  note  and  the  bonds,  was 
the  receipt  or  certificate  wtiich  had  been  sent 
to  the  pblntlS  redelivered  to  tbe  defendant; 
and  the  defendant  knew  that  it  had  eone  into 
the  bands  of  tbe  plaintiff,  because  it  had  been 
•ent  to  her  by  mall  directly  from  the  defend- 
ant. 

In  yatimal  Banlt  v.  Oraham,  100  U.  8.  699 
[35:760],  one  Graluim  had  deposited  inana- 
uonal  bank  certain  bonds  of  the  United  Blatea 
for  sate  keeping,  and  bad  received  from  the 
citflijer  a  receipt  setting  forth  that  fact,  and 
IJO  D.  8.  U.  B..  BooE  83.  < 


tbat  the  bonds  were  to  be  tedeHveted  on  the 

return  of  the  receipt    Before  and  after  that 

time,  the  offloen  of  the  bank  were  accustomed 

to  receive  such  deposits  from  others  and  they 

were  entered  in  a  book  kept  by  the  bank.  The 

txmds  were  stolen  from  the  custody  of  the 

bsnk,  through  Its  gross  negligence.    On  thli 

state  of  facta,  tbls  court  said,  pi  70S  [701]:      rswvi 

"If  a  bank  be  sccualomed  to  lake  such  do-      *■        ' 

posils  as  tbe  one  here  in  question,  and  tills  Is 

known  and  acquiesced  in  by  the  directors,  and 


luls  proposition,  tbe  court  cited  the  cbbbb  ui 
Sb$ter  V.  Etiex  Bank,  17  Hass.  470;  Laneattar 
Oo.  Bank  v.  8raith,  W  Pa.  47;  Seott  v.  Ohatar 
VaiUy  Nat.  Bank,  72  Pa.  471;  Bank  (if  OirlM* 
V.  Orahan^,  7B  Pa.  106;  Tamer  v.  Bank  ef 
Keokuk,  20  Iowa,  Gfl2;  Smith  v.  Bank  of  Wat- 
fidd,  W  Hass.  606;  Clmttahooekee  Bank  r. 
BeAUtr,  B8  Qa.  8«9. 

We  are  of  opinion  that  tbe  execution  of  the 
receipt  or  certincate  In  question,  and  its  trans- 
mission by  mall  direcUy  bv  the  defendant  to 
tbe  plalotiS,  created  tbe  relation  of  bailor  and 
bailee  between  her  and  tbe  defendant,  and 
made  It  an  act  of  gross  negligence  for  the  de- 
fendant to  deliver,  or  dispose  of,  or  appropriate 
ttie  securities  in  anestion,  on  the  sole  request 
of  Judah,  and  without  her  direct  authority. 
Under  the  drcumsiancee  of  the  case,  the  r^ 
cdpt  having  been  made  oat  by  Haas,  ttie  as- 
sbtaut  cashier,  and  sent  by  blm  to  tbe  plaint- 
iff, on  tbe  request  of  Judsb  made  on  ber  bo- 
half,  the  statement  tn  the  receipt  tbat  Judah, 
aeent  forlbeplaintlS,  had  placed  thesecurltiea 
with  the  defendant  on  spedal  deposit,  mnst  be 
regarded  as  virtually  a  statement  that  tbe 
plaintiff,  bv  Judab  as  her  agent,  bsd  placed 
the  securitfeB  with  11  on  special  deposit. 

Maas*  statemeot,  In  his  testimony.  Is  that 
Judah  came  to  him,  wblle  be  was  m  the  di» 
charge  of  his  duties  in  tbe  bank,  "and  said  he 
wanted  a  receipt,  or  a  statement  rather,  of 
what  securities  be  bad  theie  on  special  'dqtodt, 
to  send  to  Ura.  Walker  In  Fbllodelphia.  .  .  . 
He  said  Mrs.  Walker  wonted  to  know  what  she 
held.  .  .  .  About  that  time,  on  our  special  de- 
posit book,  tbeae  trands  and  note  and  stock, 
mentioned  In  said  receipt,  were  entered  as  de- 
pwltcd  by  Q.  H.  Judah,  ag't  Hrs.  Blira 
Walker."  Haas  further  states  that  Judah 
never  exhibited  any  aatbQrity  to  him  or  to  the 
bank,  to  dispose  of  the  note  and  the  bonds  and 
securitiee  mentioned  in  the  certificate  which 
was  sent  to  Hrs.  Walker. 

Judah  testifies  that  tbe  lostnicdons  of  the  [ST81 
ploinUS  to  bin  did  not,  dtrectty  or  indirectly, 
authorize  Um  to  pledge  any  bonds  or  securiUes 
obtained  with  her  money,  for  his  own  debts  or 
tbe  debts  of  otbers,  and  that  his  power  was 
limited  to  Invest  ber  moneys  for  her  exclusive 
benefit  and  use. 

It  is  very  clear  that  Judah  had  no  power, 
either  In  fact  or  in  law,  to  pledge  the  Gold- 
smith note  as  secuii^  for  an  existing  debt  of 
Walker,  Sons  A  Oo.  to  the  defendant.  Such 
act  was  not  an  Investment  of  Ibe  trust  fund, 
and  the  ofBcers  of  Ifae  defendant  knew  tbat  it 
was  not.  Dunean  t.  JauOon,  82  U.  S.  IS 
WolL  16S  [91: 149):  OnOA  ¥.  At/er.  101  U.  S. 
i  MS   . 
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820rU:06B1;  JTot.  AmftT.  iiu.  Cb.lOiU  8. 
Hr38:(»3];  Bhawv.  £tom<w,  100  Haii.  S89; 
Zoring  t.  JSnidfi),  184  Han.  458.        J 

It  1*  urged  OD  tbe  put  of  the  defenduit,  that 
Jndah,  as  agent  cS  the  plaintiff,  ooUecWd  the 
book  acconntaofWalker,  Bros.  &  Co.;  that  he 
dopoalled  (lie  monm  collected  with  the  de- 
fOidaDt,  to  his  credit  as  goardliin:  that  ont  of 
those  fimds  Ite  made  loane  to  Walker,  Bona  & 
<3o.,  to  which  the  idalntiff  did  not  object;  and 


from  tbe  fact  that  (he  plaintiff  had  lent  to  the 
flrm  of  Walker,  Boni  A  Co.  other  moDeyB,  ft 
does  not  follow  that,  after  the  giving  of  the 
reoelpl  in  ijuestlon,  anthority  from  her  to  dis- 
pose of  the  securitiea  lo  placed  with  tbe  de- 
fendant ooTapedal  deposit,  la  to  be  inferred. 
Her  demana  upon  tbe  defendant,  thmueb 
Judab,  for  the  receipt  showing  the  apeclal  de- 
posit, sod  the  sending  of  such  receipt  directly 
lo  her  b?  the  defeodant,  changed  the  relatioos 
of  heraelf  and  Judab  ftnd  the  defendant  to  tbe 
securities  deposited.  Tba  defendant  knew,  as 
well  as  did  Jndah,  that  an  Investment  of  the 
Proceeds  of  an;  of  the  securities  In  a  loan  to 
Walker,  Sons  &  Co.,  was  not  a  safe  invest- 
ment. It  also  knew  that  the  appropriation  ot 
the  proceeds  of  tbe  Qoldsmlth  note  towards 
pajlng  a  debt  due  to  it  b;  Walker,  Bona  ft  Co. , 
was  an  unlawful  appropriation;  and  that  tbe 
securities  covered  by  tbe  receipt  were  held  as 
investments,  and  were  tbe  propertj  of  tbe 
plaintifC.  So  far  as  the  collection  of  tbe  inter- 
est on  tbe  OoldBniitl)  note  and  on  the  bonds 
was  coDcemed,  when  the  moneys  collected  In 
fact  reached  the  plalotlff,  the  ttansactloDS  were 
t'Tal  completed;  and  no  argument  can  be  drawn 
from  tbem  In  support  of  an;  Implied  authority 
to  Jndah  or  to  the  defendant  to  divert  or  ap- 
propriate tbe  principal  of  the  securitiea. 

Ilie  views  above  stated,  as  applicable  to  the 
Ooldsmltb  note,  apply  also,  very  largely,  to 
the  tS.aOO  of  bonds.  Under  the  terms  of  the 
receipt,  the  plaintiff  was  the  bailor  and  the  de- 

'  fendant  was  the  bailee,  Inroipect  of  the  bonds, 
equally  with  the  note.  The  defendant  was 
not  the  bailee  of  Judah,  so  as  to  be  antborlced 
to  deliver  the  bonds  to  Judab  without  the  au- 
thority of  tbe  pl^ntiff.  The  defendant  bad 
no  right  to  deliver  the  bonds  to  Judab,  when 
it  knew  that  Judah  intended  todellver  them  to 
the  Bank  of  Commeroe  as  colUteral  secnil^ 
for  a  loan  of  money  to  he  made  by  that  bank 

,  lo  Walker,  Sons  ft  Q>.;  and  this,  without  re- 
gard to  the  question  whether  or  not  the  de- 
hndant  was  to  recdve,  or  did  receive,  soy  part 
of  the  money  borrowed  from  the  Bank  of 
Commerce.  Judah  applied  to  tbe  defendant 
for  a  loan  of  money  for  Walker,  Sons  ft  Co. 
on  the  bonds.  Haas,  reprssetitinK  the  defend- 
an^  declined  to  oiike  the  loan.  On  receiving 
such  refusal,  Judah  stated  to  Maas  that  he 
could  probablv  get  tbe  money  at  the  Bank  of 

I  Commerce.  Aflerwuds,  he  called  upon  Haas 
for  the  bonds,  and  fadd  him  he  had  got  the 

,  money  at  the  Bank  of  Commerce;  ana  Haas 
knew  when  he  handed  the  bonds  to  Judah, 
that  Judah  racdvtd  them  with  a  view  to  a  loan 


Judah  waa  the  agent  of  Walker,  Sons  ft  Co. 
By  the  face  of  the  receipt,  the  defendant  reeeg- 
M4 


nfzed  the  plaiotill  as  the  true  ownw  of  tix 
bonds,  hv  name  being  mentioned  in  It;  and  fl 
was  capable  of  no  ottier  construction  than  that 
tho  plalntlfl  owned  the  securities  mentioned. 
Knowina;,'  from  what  passed  between  Hsas  snd 
Judah,  tuat  the  bonds  wwe  to  be  naod  lo  raiM 
money  for  the  benefit  ot  Walker,  Sons  ft  Ca. 
and  Laowine  that  such  use  was  an  improper 
dlspodtlon  of  tbe  bonds,  unless  the  transacCJon 
were  afflnnatively  and  directly  sanctioned  by 
tbe  plaintiff,  the  defendant  became  a  party  to 
the  misappropriation  of  the  bonds.  It  is  Im- 
material, in  (his  view,  whether  or  not  the  de- 
fendant received  any  portion  of  the  mon<7 
loaned  by  the  Bank  of  Commerce  on  tbe  k- 
curily  of  tbe  bonds.  ,^, 

i(  rstuUf  P''^"*  *****  vitvt  Uat  the  ^tfrte  ej  l*^' 
(As  Otreuit  Gmrt  mutt  be  rteettfd,  and  Oie  tnu 
le  remanded  to  that  Court  leitA  a  dirKtiait  la 
enter  a  deerm  infator  of  t/ie  plaintiff,  not  onli/ 
for  the  amount  of  Ote  OotdtmilA  ruite,  ftanu'g, 
SB.OOO,  teitA  inttreet  from  Notember  1.  lUI, 
but  alto  for  the  proper  value  of  tile  %S,tO0  ^ 
hondt,  with  preper  intereet.  sum  vUve  and  iV 
ttrttt  to  As  a»urtained  Ay  (As  Gireuit  Quirt,  and 
the  plaintiff  to  reeottr  eatti  in  thit  Qmrt  ** 
both  e^peali,  and  oosd  t»  the  Oirmiit  OeitrU 


AUOB  O.   HAMMBR.   Pff.  in  Err., 


(See  &  a  Beporto^  ed.  »-4Q!J 

Froef  <^  far«ig»  eorjxrratien  —  dueripllm  of 

nuning  claim  ~«aXh  tf  loeat^rt  ~ 

rvlinff—foifeitvev. 


rr  ERRORtotheBupRmaOomtofUMlW 
rltory  of  Hontana,  to  review  a  Jodgmcsil  lor 
the  pUntlff  In  an  action  to  qolM  Us  titis  to  • 

uor.s. 


HuofiR  T.  GAKnsLD  Uortns  um  HiLuxa  Ca 


mining  claim  uilnst  the  claima,  demmnda  or 

nter^oua  of  toe  dofendBot,  andenoppiag  de- 
dant  from  Mttlng  up  anj  claim  Uiereto. 
A,fflrm»d. 

Tho  facti  an  itaXei  In  the  opinion. 

Mettn.  EdwiB  W.  Tool*  and  Jocopli  K. 
Tools,  for  plaintiff  in  error: 

Foreign  corporatioD*  have  Db  legal  a 
fa)  any  State  or  Territory  oUier  than 
their  creation. 

Bank,  ■ 
619,  B38.__       _, 

Legislaturee  of  other  Btatee  or  Territoriea 
ma?  exclude  them  altogether  from  doing  bual- 
lieu  within  their  limlta,  or  impoee  «ucb  condl- 
tiODs  or  qualiflcatloni  as  the;  mtij  me  proper 
before  permitting  them  to  exercise  an;  rignla 
therein. 

LaFayeOt  Int.  Oo.  t.  JiVsntA.  60  TT.  S.  18 
How,  407  IIG:  453);  Dueat  t.  Ohieago,  T7  U.  B. 
10  Wall.  410  (10: 073);  Paul  v.  Va.  7S  U.  8.  B 
Wall.  168  (10:  857):  Ooole;,  But.  Lim.  386: 
Wood  U.  A  B.  Maeh.  Oo.  v.  CaldmU,  18  Am. 
lAW.  Beg.  U.S.  554, 64lDd.  370;  StaU  v.  Oent. 
Foe.  B.  Oo.  10  Not.  47;  Baittoie  y.  Union  Con. 
8.  Min.  Co.  Id.  B8B;  Dan  '-  NouxiTk  ItuHo 
AiUer  Jffg.  CGk  1  BUtchf.  638;  Pomeroj/  y. 
jr«w  Tork  AN.B.R.a).  4Blatchf.  ISO;  Let- 
ter  V.  Eomird  Bank,  88  Md.  6S8;  Bs  OomMoek, 
8  Sawy.  218,  aiO. 


ritory  without  flUng  the  paper  required. 

Lyon  T.  atnmg, ffVt  81O;£0ie»«»  t.  Frmeh, 
19  HeL  34;  (?ns7  ▼•  IFymcm,  4  Ciuh.  832; 
Pattet  V.  Oreetv,  IS  Met.  384;  Ohio  4  M.  B. 
Oo.  r.  yHiMltr.  «e  D.  S.  1  Black,  386  (17: 180): 
Oiicago  Legal  Hena,  April  30, 1878;  Second 
CenOu  J.  ^88,  4th  ed.  4!ffi. 

Mr.  Epp»  Hanton.  for  defendant  in  error: 

Tbia  court  will  not  inierfere  it  there  ia  only 
a  queation  of  the  sufSdency  of  the  evidence  to 
Juailfy  the  verdict. 

TtmEautaALB.  Oo.  t.  StnMe,  100  TJ.S. 
881(37:771):  Wabaih  B.  Co.  ▼.  MeDankU.  107 
U.  &  406  (»:  606). 

A  complaint  whldi  allegea  the  ownership 
and  poamaMon  to  be  in  the  ^Intiff ,  and  the  ad- 
▼erae  claim  of  defendant,  and  that  soch  cl^m 
la  without  light,  atalea  a  lenl  came  of  action. 

AnvA  T.  Bimmont,  S5  CaL  237;  Bough  v. 
Boolh,  8  Pao.  Rep.  806. 

The  witneM,  wboae  opioioo  was  given,  waa 
no  expert. 

BiTd-r.  Onn. 81  Oratt  800;  JonMv.  Tuektr, 
41  N.  H.  H6;  Btatt  v.  PAaft-,  48  VL  866,  877; 
Diektiuon  t.  FUObuirg,  18  Gray,  646-668;  1 
Oreenl.  Bv.  fi  440. 

Whenever  the  subject  matter  or  Inquiry  la 
within  the  common  experience  of  all  mat  of 
common  education,  the  opinldn  of  experts  ta 
inadmlisible. 

MUwanket  A  8t.  P.  B.  Go.  y.Sdiogg.U  U. 
B.  473  (M:  2BS);  Chicago  v.  Oretr.  76  U.  8.  » 
Wall.  784  (19:771);  0*nt.  Piie.  B.  Co.  v.  Ftar- 
urn,  8S  Cal.  247;  1  Oreenl.  Ev.  g  448. 

Inatructions  that  worked  no  injury  to  the 
plalnlia  an  not  aaalgaable  aa  error. 

Joknttm  T.  JouM.  66  U.  B.  1  Black,  800  (Vt: 
117);  i^Utndm  v.  Brtmter,  60  U.  S.  3  WaU. 
1*1  (17:880);  Bnbttv.  Broek,TJV.  &  10  Wall, 

— ^   "      n»(v.««rm,38CaLBei;  ~ 

X  868-8;  BArari  j.  J^tn 


0.A8.  Min.  &.  88 Cal.  300;  Sramr v.  Clap.Z 
Haas.  10;  MsrU  t.  MaOunti,  26  OaL  467;  Qrttn 
V.  Ophir  O.B.Ae.  Min.  »>.  46  Oal  036. 

Mr.  JuiUee  FioU  delivered  the  opinion  of 
the  court: 

Thb  waa  a  suit  to  qniet  the  title  of  the  plain* 
tift  below,  the  Oardeld  Mining  and  Milling 
Company,  to  a  lode  mining  claim  in  Montana. 
It  nsB  brought  under  an  Act  of  the  Territory 
prrndding  for  an  action  by  any  person  in  poa- 
seaaion,  by  talmaelf  or  his  tenant,  of  real  prop- 
erty, agauiBt  anv  penon  wbo  daima  an  eatalo 
or  Interest  therdn  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim,  estate, 
orintsreat  (OompUed  Statutes  of  1887,  §  866.) 
l^M  compl^t  alleges  that  the  plaintiff  ia  a  cor- 
poration organized  and  exlatiog  under  the  laws 
of  the  State  of  New  Tork  for  the  purpose  of 
carrying  on  the  boslnesa  of  minloe  and  milling 
ores  bmrinK  gold,  silver  and  otner  precious 
metals  In  Montana,  and  that  it  baa  complied 
with  all  the  laws  of  the  Territory  relative  to 
forelen  corporatlona;  that  it  la  the  owner  of  a 
certain  quartz  lode  in  the  Oounty  of  Lewis  and 
Clarke,  in  the  Terrllory,  known  as  the  Garfleld 
lode  or  mtnlnE  claim,  which  baa  been  aur- 
veyed,  and  fa  deslgoBied  upon  the  records  of 
the  office  of  the  United  Stales  Surveyor-Oen- 
aral  of  the  Terrllory,  and  contains  an  area  of 
twentt  BcrcB  and  -fn  of  an  acre,  the  metes  and 
bounoa  of  which  are  given;  that  the  plaintiff 
and  ita  predecessors  in  Interest  have  been  In  the 
poaaeesion  of  and  entitled  to  the  lode  ever  alnce 
Its  discovery  and  location;  that,  notwlthitand- 
Ing  ita  risbt  to  the  poaaesrion,  the  defendant 
bdow,  the  plaiatlS  la  error  here,  Auge  O. 
Hammer,  on  or  about  the  first  of  January, 
18^,  awnmed  to  enter  upon  the  premlaea  and 
relocate  the  same,  and  caused  the  relocation  to 
be  recorded  in  the  leowda  of  the  conn^  under 
the  name  of  the  ESnna  lode;  that  he  prelenda 
to  claim  an  interest  or  estate  tberdn  adversely 
to  the  plaintiff,  and  baa  made  application  to  the 
nnitea  Slatea  land  office  at  Helena,  hi  the  Ter- 
ritory, for  a  patent  tbarefor;  that  the  idalntiS 
has  only  filed  in  that  office  its  advene  claim  tc 


averred,  assert  aome  claim  to  the  premises  bv 
a  relocation  at  the  same  time  with  the  defend- 
ant Hammer.  The  complaint  alleges  that  the 
claims  of  all  the  defendants  are  wltuout  right, 
and  that  nooneof  tbemhaaanyvstaleorlnler- 
eet  In  the  mining  ground  oi  in  any  part  there- 

Theprayer  of  the  complalst  t^- 
1.  That  the  defendanta  may  be  required  to    (Z94] 
set  forth  tbe  nature  of  their  respective  claima, 
aad  that  all  adverse  claims  be  determined  by  a 
decree  of  tbe  court; 

3.  That  by  snch  decree  It  be  declared  and  ad- 
judged that  the  defendants  have  not,  nor  baa 
any  of  them,  any  intereat  or  estate  In  or  right 
'^e  possesion  of  the  pretEisea  or  any  part 
'Oof,  and  that  the  title  of  the  plaintiff  to  the 
,e  la  good  and  valid,  and  that  It  iseotiUed  to 
rponeadoo;  and. 


SOl-801  Bdtbkhk  Coubt  a 

8.  That  QiB  defenduito  be  forever  debarred 


■  United  Statbk 


Oct.  Tkiii, 


bea  or  any  put  thenof . 

All  the  oefoidaiitB  filed  demarrers  to  Uie 
compUlnt,  on  the  ground  that  it  did  not  stale 
facts  snffldent  to  conatitute  a  cause  of  sctioD. 
Tho  defendant  Hammer  wltbdrew  his  demur- 


and  aie  not  mentioned  in  the  judgment,  or  In 
the  appeal  taken  to  the  supreme  court  of  the 
Territory,  It  mav  be  presumed  that  the  action 
nas  discontlnuea  as  to  them. 

The  anaiveT  of  Hammer  denies  tbat  the 
plahitiO  la  the  owner  of  the  lode  described  In 
the  complaint  or  of  any  part  of  It,  or  that  It  U 
nov  or  has  been  for  a  long  time  in  possession 
thereof,  or  of  any  part  thereof,  or  that  It  or  Its 
predecesBora  in  interest  have  ever  since  the  dis- 
covery and  location  thereof  been  In  possession 
of  It  or  of  any  part  theiieof,  or  entitled  to  the 
possession  thereof,  or  that  the  defendant  at  any 
time  assumed  to  relocate  the  premises,  and  to 
caose  the  relocation  to  be  recOTded  in  the  lec- 
ords  of  the  cotm^,  or  that  his  claim  is  without 
right  Theanswer  aim  Mlsop,  that  on  the  first 
orjanuaiy,  18S8,  one  Iner  Wolf  entered  upon 
the  premises  described,  the  saow  being  then  va- 
cant mineral  land  of  the  United  Stat^  and  dis- 
covered thereon  a  vetn  or  lode  of  quartz  bearios 
sUver  and  other  precious  metals,  and  named 
the  same  the  Elnnalode,  wbicbhe  then  located 


ord  with  tbe  county  recorder;  that  afterwards 
the  defendant  bet^me  the  purchaser  of  the 
premises  from  Wolf,  and  has  ever  since  been 
[SSfi]  their  owner  and  entllkd  to  their  matesaion; 
and  Uiat  whatever  claim  Uie  plELintlff  ever  had 
to  them  became  forfeited  before  tbe  first  of 
January,  1888,  since  which  time  it  has  not  had 
any  es^te,  title,  or  interest  therein  or  poeses- 

A  replication  to  the  answer  havinrbeen  filed, 
the  issues  raised  were  tried  by  a  juiy,  wbfch 

( J . 11^  *-_  .1.-  p^glotl^. 


"  Wherefore,  by  vlitue  of  the  taw  and  by 
reason  of  the  premises,  it  Is  ordered,  adjudged, 
and  decreed  that  the  plaintiff  have  lodgment 
as  prayed  for  Id  its  complaint  herem  against 
the  defendant,  Ange  O.  Hammer,  and  that  all 
adverse  claim  of  tnis  sold  defendant  and  of  all 


through  or  under  said  defendant,  are  hereby 
adjudged  and  decreed  to  be  Invalid  and  ground- 
kae,  and  Ibat  (he  plaintiff  Is,  and  It  Is  hereby  de- 
dnred  and  adlndmd  to  be,  the  true  and  lawful 
owner  of  tbelana  described  In  the  complaint 
and  ever;  part  and  parcel  thereof,  and  thai  the 
title  thereto  b  adjudged  to  be  quleled  against 
all  dalms,  demands,  (v  pretensions  of  tbe  said 
defendant;  and  said  defendant  is  hereby  per- 
petually estopped  from  setting  up  any  claim 
tbeieto  or  any  part  thereol" 
Then  tbllowa  a  description  of  the  premises 


and  an  order  that  pl^tlff  recover  costs.  Ob 
appeal  to  the  supreme  court  of  the  Territorr. 
the  judgment  was  afSrmed,  and  to  review  tat 
Utter  Jadgment  the  case  Is  bioa^^ht  to  tbia 

As  seen  by  this  statement  the  salt  is  brouebi 
for  special  lellef,  and  the  Juc^ent  entered  ii 
such  SB  a  court  ezerciaingjurudiction  in  equity 
alone  could  render.  The  courts  of  Montans, 
under  a  law  of  the  Territory,  .  - 


whatever  relief  he  may  ask.  Is  required  to  state. 


orillnary  and  concise  languafe,'  the  facia 
ui  Ills  case  upon  which  he  Invokee  the  judf- 
men  t  of  the  court    But  the  consideration  whidi 


will  give  to  the  questions  raised  bj  iW 
the  pleadings,  wheo  the  case  is  called  for  ttii] 
or  hearing,  whether  it  wOl  submit  them  Ids 
jury,  or  pasa  upon  Ihem  without  any  Hucb  la- 
terventlon,  must  depend  upon  tbe  jurlsdidioD 
which  lato  be  exercised.  If  the  remedy  sought 
be  a  legal  one,  a  joty  is  essential,  UDlem 
waived  bv  the  stipulation  of  the  parties;  hot  if 
tbe  remedy  sought  be  equitable,  the  court  Is  DM 
bound  to  call  a  Jury;  and  If  it  does  coll  one.  it 
is  ooly  for  the  purpose  of  enlighlening  'as  con- 
science, and  not  to  control  its  judgment  Tbe 
decree  which  It  must  render  upon  the  law  and 
tbe  facte  must  proceed  from  its  own  judgment 
respecting  them,  and  not  from  the  judgment  of 
others."  The  court  might  therefore  har« 
heard  this  case  and  disposed  of  the  Iraues  wlUi- 
out  the  intervcDtioo  of  a  Jury.  But,  It  having 
called  B  Jury,  the  trial  was  conducted  in  tbs 
same  manner  Bs  a  trial  of  an  issue  al  law. 
Such  la  the  practice  ander  the  system  of  pro- 
cedure in  the  Territory.  Ely  v.  yev  Meaee  d 
Ariuma  R  Go.  12B  U.  B.  281  (ante,  888J;  Partt^, 
Park  Sitter  Mining  Go.  v.  Ktrr,  130  U.  S.  SM 
\anU,  OCHt].  The  finding  of  tbe  Jury  hdnr 
accepted  as  satisfactory  miut  be  treated  aa  a 
made  by  tbe  court  end,  being  general,  ascorer- 
Ing  all  the  Issues.  The  on^  questions,  theit- 
fore,  we  can  consider  on  this  writ  of  error  an 
those  arising  from  the  rulings  in  the  admisrioa 
and  rejection  of  evidence,  and  thoee  respecting 
tbe  inferences  dedncible  ironi  the  proofs  made, 
These  rulings,  sofaraa  wedeemthem  ofsoffl- 


daim;  to  tbe  evidence  of  Ihe  dtiteaship  of  the 
locators;  and  to  tbe  Inferences  to  be  draws 
from  the  evidence  of  the  plaintiff's  prioc  pc» 
sesdon  of  the  premises. 

1st.  As  to  the  evidence  o(  fbe  Inoorpontlon 

of  the  plaintiff.    That  consisted  of  ceitaiD  teo- 

ords  of  tbe  County  of  Lewie  and  Clarke,  pio^ 

porting  to  be  a  certificate  of  Its  Incorporatiao  is 

New  York  on  the  Ilth  day  of  Ociobcr,  1881. 

duly  acknowledged  before  a  notary  public  <rf 

the  City  and  County  of  New  York,  and  »n- 

"'enticated  by  tbe  certificate  of  the  Secreian 

Slate  of  New  York,  under  his  offidal  seat 

belne  a  correct  copy  of  the  duplicate  originil 

.  .  file  in  bis  office,  and  also  1^  a  certificare  ud-    [I 

der  seal  of  a  commissioner  of  the  Temtotraf 

Montana  In  New  York  as  being  fotmd  ly  him 

*~  be  a  correct  copy  after  comparison  of  Ihs 

180  U.  K. 


TTAwiram  v.  Qakwjmlo  Hhiiro  AMD  Hnxurs  Oa 


291-801 


Mnw  with  tbe  orif^al.  Tbe  IntiodnetiOD  of 
Uun  recoids  waa  objected  to  on  the  Kronnd 
that  the  papen  were  oot  pioperlj  acinowl- 
edged  or  authenticated.  Tbe  objection  Is  not 
tenable.  The  ackoowledgment  attwdied  to  the 
certlflcate  ii  in  due  form,  and  the  authentica- 
tion of  the  copy  filed, by  the  Secretarr  of  State 
of  New  York,  the  puhlir  oScerchaiKca  with  the 
cnatod;  of  tbe  original,  or  of  one  of  the  duplicate 
origlnalB,  under  hU  official  seal,  is  suffloent  to 
entitle  tbe  cop;  (o  be  placed  on  file  for  record 
in  the  offlce  of  the  recorder  of  the  county,  and 
with  the  secretary  of  tbe  Territory.  The  law 
of  the  Territory  in  force  at  the  time  with  refer- 
ence 10  foreign  corporations  pioTided  that, 
before  they  proceeded  to  do  business  under 
their  charter  or  certiQcateof  incoriKiriition  In 
the  Territory,  they  should  "  file  for  record  with 
tbe  secretary  of  the  Territory,  and  also  with 
the  recorder  of  the  county  in  which  they  Me 
canyioK  on  business,  the  charter  or  certifi- 
cate of  iacorporatioD,  duly  authenticated,  or  a 
copy  of  said  charter  or  certlflcate  of  Incorpo- 
ration." The  law  does  not  specify  in  what 
way  the  copy  filed  shall  be  authenticated,  and. 
In  the  Bbeeuce  of  any  provision  on  that  sub- 
ject, tbe  certificate  of  the  offidat  custodian, 
under  the  seal  of  his  offlce,  must  be  deemed 
sufficient.  It  does  not  appear  that  a  copy  of 
tbe  ceitiflcale  of  incorporation  was  filed  with 
tbe  secretary  of  the  Territory,  but  no  oblection 
to  the  introduction  of  the  county  records  hav- 
ing been  taken  on  that  ground,  it  will  be  pre- 
sumed that  such  filing  existed,  and,  if  required, 
it  could  bsve  been  readily  shown.  There  was 
no  error,  therefore.  In  the  ruling  of  tbe  court 
admitting  the  records  of  the  county  showing 
the  iDcorporstion  of  the  plaintiff  in  the  State 
of  New  York. 

Sd.  As  to  the  evidence  of  the  location  of  Ae 
mining  claim  of  the  plaintiff.  That  consisted 
of  the  record  of  the  notice  of  location.  To  Ite 
Introduction  obJecUon  was  taken  that  it  did 
not  coutoln  such  a  description  ot  the  property 
as  was  required  by  law;  and  did  not  refer  to 
inch  natural  objects  or  permanent  monuments 
u  would  identify  the  dsim.    Tbe  record  la  as 

"OarfUd  Led«  UTeUet  of  location. 
"Notice  Is  hereby  given  that  tbe  under- 
Blgned,  having  complieii  with  the  requirements 
of  chapter  six  ot  title  thirty-two  of  the  Revised 
Btatnles  of  the  United  States  and  the  local  cus- 
toms, laws,  and  regulations,  has  located  fifteen 
hundred  (ISOO)  linear  feet  on  the  above  luuned 
lode,  situMed  in  Taughan  mlulng  district, 
Lewis  and  Clarke  County,  Montana  Territory, 
and  described  as  follows:  Commencing  at  dis- 
covery stake,  running  flftv  feet  east  to  center 
stake;  then  three  btmdred  feet  north  to  stake 
'A;*  thence  fifteen  hundred  feet  west  to  stake 
"B;'  thence  six  hundred  feet  south  to  stake  '0.' 
and  flfteen  hundred  feet  east  to  stake  'D,'  and 
three  hundred  feel  north  to  place  of  commence- 
ment. This  lode  is  located  about  fifteen  hun- 
dred feet  south  of  Vangban's  Little  Jennie  miue 
and  described  and  located  on  tbe  4th  day  of 
July,  1880.  "JuuuB  Hobst. 

"E.  F.  lUsDnr. 

"TSSBITOItT  or  HOMT^NA,         ) 

Oovnln  qf  Ltati  and  Olarkt,    ) 
"Jolina  Horst,  being  first  duly  sworn,  aays 
ISO  U.  8. 


that  he  and  bis  colocatwr  ara  dtliaii  of  tbs 
United  States,  overtbeage  oftwentv-ODeyeus: 
that  laid  location  is  made  In  good  faith,  and 
matters  as  stated  in  the  foregoing  notice  of  lo- 
cation l^him  subacribed  are  true. 

"JuLnra  Hobst. 

"Subacribed  ud  sworn  to  before  me  this  26tb 
day  of  Angut,  1680. 

''[County  Seal  I  O.  B.  Tomer, 

Omnftf  Otrk" 

Section  9834  ot  the  Revised  SlattitM,  which 
went  Into  effect  on  tbe  first  of  December,  1878, 
provides  that  records  of  mining  claims  nibae- 


hadescrlplb 
.  Dd,  by  raference  to  some  natural  object  <a 
permanent  monument  as  will  Identify  the 
daim."  These  provisions,  as  appears  on  their  [2BB] 
face,  are  designed  to  secure  a  dcAnlte  deecrip- 
tion— one  so  plain  that  tbe  claim  can  be  readily 
ascertained.  A  reference  to  some  natural  ob- 
ject or  permanent  monumentis  named  for  that 
purpose.  Of  coarse  the  section  means,  when 
sncn  reference  can  be  made.  Hloing  lode 
clsims  are  frequently  found  where  there  are 
no  permanent  monumeuts  or  natural  objects 
other  than  rocks  or  neighboring  hilts.  Stakes 
driven  into  the  ground  are  in  such  cases  the 
most  cerialn  means  of  Identification.  Snt^ 
stakes  were  placed  here  with  a  description  of 
the  premises  by  metes;  and  to  comply  with  the 
requirements  of  the  statute,  as  far  ss  posdble, 
the  location  of  the  lode  is  also  indicated  t^ 
stating  its  distance  south  of  "Vaughan'a  Little 
Jennie  mine,"  probably  tbe  best  known  and 
moet  easily  defined  object  !□  the  vicinity.  We 
agree  with  the  court  below  that  the  Linie  Jen- 
nie inine  wfll  be  presumed  to  be  a  well  known 
natural  object  or  permanent  monument  untO 
the  contrary  appears,  where  a  location  is  do- 
scribed  as  lo  this  notice.and  is  further  described 
"  as  being  1600  feet  south  from  a  well  known 
quartz  location,  and  there  Is  nothing  In  the 
evidence  to  contradict  ancb  a  description,  dis- 
tance, and  dlrectitm." 

Sd.  As  lo  the  citizenship  of  the  locaton 
of  the  mining  claim.  Tbe  Revised  Statutes 
open  tbe  mineral  lands  of  the  public  domain 
to  exploration  and  occupation  and  purchase, 
by  dozens  of  the  United  States  and  persona 
who  have  declared  their  Intention  to  tiecome 
dtizen&  It  U  therefore  objected  here  that 
there  Is  do  evidence  of  the  dtizenshlp  of  the 
original  locators,  but  the  objection  is  not  tena- 
ble. The  oatti  ot  one  of  the  locaton,  aocompa. 
nyfaig  the  recorded  notice  of  location,  as  to  their 
citizenship,  is  prima  faeit  evidence  of  the  fact 
and  it  win  be  aeemea  sufficient  ontU  doubt  is 
thrown  upon  tbe  accuracy  of  bis  statement, 

4th.  As  to  the  inferences  deducible  from  tbe 


plaintiS'a  prior  possession  of  the  premises. 
The  ruling  ot  the  court  on  that  head  is  con- 
tained in  Its  Instructions  to  the  Jury.    Though 


equitable  relief,  they  indicate  tbe  Judgment  in 

the  court  as  to  the  lega.  conclusions  which 

should  follow  from  tbe  prior  posseaiion  estab. 

llshed.    The  evidence  showed  that  the  parties      SOO] 

through  whom  tho  plaintiff  derives  its  title  hsd 

locat^  the  kide  mining  claim  In  due  form  ot 

Uw,  and  had  within  proper  time  lecorded  the 


>,  Google 
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SCFBEXB  COUBT  C'F  THI  VSTOtD  STATCa. 


notice  of  locfttktii,  uid  kIso  tended  lo  abow  thi.1 
CBcli  year  skice  the  locatton,  the  orlBlnal  loca- 
ton.  or  the  plaintiff  tbdi  BuccesBor  had  catued 
work  to  be  done  upon  the  mine  auffldent  to  re- 
tain Ita  owneraMp  and  poaieHion.  Upon  Ihli 
erldenoe  (ha  cooit  Inalraded  the  jarj  aa  fol- 
lowi: 

"If  70a  beHen  from  tw  vrldenoe  in  the  case 
that  prior  to  the  Slat  da^  of  December,  A.  D, 
1888,  the  idaintifl  was  in  the  qnlet  aoi  nndis- 
pnted  poanewlon  of  the  premisee  deeiiriiated  in 
the  complaint  a«  the  Garfleld  tode.  the  validity 
of  the  original  location  of  wblch  !•  not  qoes- 
tioned  lo  the  pleadinM  or  teattmonj,  claimed 
bj  the  detatdant  aa  the  ■Elniu  lode.'  that  the 
bonndariee  of  said  claim  were  m  marked  upon 
the  aurtaoe  ai  to  be  readily  tnced,  and  uat 
tberetofore  than  had  been  dlsoovend  wltbin 
aald  boundaries  a  vein  or  lodeof  quarts  or  other 
tock  in  place  bearine  gold,  iliver,  or  other 
fnvojou*  melala,  then  Qila  oonrtitntM  a  prima 
fade  ease  for  the  plBintlO,  which  can  only  be 
overoome  1^  the  cfefendant  by  proof  of  sumb- 
queot  Hbanaonment  or  forfeliare  or  other  de- 
▼eitilure  and  the  acqulsillon  of  a  better  right 
or  tiiie  by  (he  defendant" 

The  supreme  court  of  tbe  Territory  waa  of 
opinion  tbat  this  inatnictlon  was  erroneous  BO 
tar  aa  it  states  that  the  validity  of  the  origfnal 
location  of  the  Garfleld  lode  u  not  qneaUoned 
in  the  pleedinss,  but  coDsIdered  tbat  the  error 
lo  Ibis  particular  was  not  piejudtdal  to  the  de- 
fendant We  do  not  think  inat  the  statement 
mentioned  was  errooeons.  The  answer  does 
not  distinctly  put  in  lisae  the  validity  of  the 
original  location;  it  conflnea  Ita  trsverse  to  the 
existing  right  and  ownenbf p  of  the  plaintlfl  In 
the  whole  of  the  mining  claim,  to  its  long  pos- 
session of  the  premises,  and  lo  the  possesion  of 
the  plalnllH  and  ita  predeceaapra  aince  the  dis- 
covery and  location  of  the  mining  Claim,  and 
then  acts  up  the  allei^ed  forfeiture  of  the  claim 
bv  tiie  plaiutlS  and  the  defeadaot'a  relocation 
of  II  Under  these  circumstancea  we  are  ot 
opinion  tbat  the  instmctloo  was  right  in  all 
iMrticulara.  But  we  also  agree  tbat  If  error 
mtervened  It  was  not  prejudicial  to  the  defend- 
ant. The  supreme  court  of  the  Territorr 
treated  the  Instructions  precisely  as  thouKQ 
given  in  an  action  at  law,  trlala  of  laauea  In 
Bulta  in  equi^  there  being,  as  already  stated, 
generally  governed  by  the  same  Incidents  as 
Uials  of  laaues  in  actions  at  law.  In  that  view, 
the  iustnictioDS  are  not,  in  our  judsment,  Open 
w  any  criticism.  It  is  only  as  showing  the 
rollng  ot  the  court  respecting  the  Inferences 
deducitde  from  the  pnor  posaeaalon  of  the 
plaintiff  that  we  examine  tbem,  and  on  that 
subject  they  express  the  law  correctly.  If  the 
trial  were  treated  at  ot  a  feigned  iaaue  direcied 
by  the  court,  different  coosiderations  would 
anse.  An  erroneous  ruling  in  tbat  cose  would 
not  necesaarilv  lead  to  a  dialorbance  of  the 
verdict.  Barker  v.  Ray,  3  Huaa.  15;  Johnam 
W.  Harmon,  94  U.  B.  871  [24:  2711;  Watt  v. 
Starke.  101  U.  B.  247,350,  853  [35;  836,  B37]; 
Wilmm  T.  BiddU,  138  U.  B.  608;  616  [81:  881), 

As  to  the  aneged  forfeltniea  set  np  by  de- 
fendant, it  is  mffldent  so  say  that  the  Inir- 

i__  _. .__  ,. 3 J  Xiim;  that  the 

« tbataulBdent 


work,  aa  required  by  law,  each  year,  waa  not 
done  on  the  dalm  hi  1883;  and  that  the  evl- 


.ience  adduced  by  him  on  that  point  n  _    _, 

~ — iserand  nnsatisfactory.andwasoompleldr 

rbome  t^  the  evidence  of  the  Muntilt 


Belt  T.  Meastur.  104  n.  B.  S79  [».  TB].  A 
forfeiture  cannM  be  established  except  apoo 
clear  and  convincing  proof  of  the  failure  of  the 
former  owner  to  have  work  performed  or  Ib- 
provcments  made  to  the  amount  required  by 


UKITED  STATES,  Appt., 

MABTHA  IHSLBT  n  al 
(8se  B.  a  Beportcr^Bd.  )t8-mj 


L  The  United  Btat«a  Is  not  bonad  br  anr  Bi 
ute  ol  LlmltaHon,  nor  barred  bjr  any  ladiat 
Its  oOoere,  h< 


be  BO  bound. 

t,  lUs  doctrine  la  sppUoable  wttt  equkl  tame  dM 
onlr  to  the  questtOD  of  ■  Statute  ot  Umltattoa  In 
a  tult  at  law,  but  also  to  tbe  quaaUon  of  larhfa  la 
a  Bolt  In  eqoltr. 

Pfo.  331.] 
Argutd Xarehtl.  1889.    Deeidtd  AprQS.  1SS9. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Kansas,  dismissing,  on  demurrer,  a  suit  in 
eqnl^.  brought  t^  the  United  Stniea,  to  re- 
deem land  from  a  claim  under  a  mortgage  foro- 
dosure.     Bmerted. 

The  facts  are  staled  In  U>e  opinion. 

Mr.  Wni.  A.  KktUT.  AttiU.  Attg-(i*».. 
for  appellant 

No  counsel  appeared  for  appeUeea. 

Mr.  Juttiet  Blfttehford  delivered  tbe  c^hd- 

lon  of  the  court-. 

Tbis  is  a  bill  in  eqnity,  Qlcd  in  the  Cinaiii 
Court  of  the  United  Stales  for  the  Diatrict  i>! 
Eanaaa,  by  the  United  States  agoinst  tbe  heir^ 
at-law  of  Polly  Palmer  and  tbe  oeirs-at-iaw  and 
administratrix  of  Moaea  McBlroy,  seekiog  to 
redeem  a  parcel  of  land  known  aa  lot  1  in  bferk 
101.  in  tbe  aty  of  Fort  Scott,  In  the  State  of 
Kansas,  from  a  claim  made  thereto  bv  tii* 
Palmer  heirs  under  a  mortgage.  The  bill  ww 
originally  filed  November  28,  1884.  Afier  a 
demurrer  bad  been  put  in  to  it  by  two  ot  Ibe 
defenduits,  an  amended  bill  was  filed,  on  JiiIt 
23,  1885.  Some  of  the  defendants  iotcrposcd 
a  general  demurrer  to  tbe  amended  bill,  andoo 
a  hearing  tbe  demurrer  was,  on  December  14, 
188B,  sustained,  and  the  bill  waa  dismlaaeii. 
From  that  decree  the  United    Btalea  has  ap 

Tbe  material  £acta  set  fortii  in  the  anwnded  fi* 
bill  are  these:  On  the  16ih  of  October.  1989. 
the  United  States  recovered  a  judgment  at  law. 
in  the  District  Court  of  the  United  Siaici  for 
the  District  ot  Kanaaa,  for  |3,000,  apir-* 
Hoses  HcBlroy  and  Charlsa  Bnli    Two  e 


Uritbo  Statbb  t.  Ikblkt. 


Pt^PBlO) 


Palaier  comnMnoedasuit  In  ■alate court 


of  KanwB  agaiiut  McXlro;  and  hla  wUe  to 
foreclofle  the  moHnge,  and.  on  Octotjer  4, 
1871,  obtained  a  Jo^nnent  of  fotecloenre  tor 


93,104.16,  nbich  or£red  that  tha  property  be 
•old  to  aatbf;  the  morUage.  It  ma  sold,  and 
puiduaed  t^  P0II7  Aimer,  Tbe  aale  was 
conBmed  by  the  court,  and,  on  January  4, 
1813,  a  aberuTa  deed  for  the  pr->pert7  was  made 
to  her,  which  waa  duly  recOTdil.  At  the  time 
tlu  foredoeure  anlt  nas  oommenced,  tbe  Unit- 
ed Btaiea  Marshal  bad  made  a  le^  on  aald 
properly,  under  an  execution  laaued  on  the 
judgmentof  the  United  Statea,  and  tbe  said  lota 
1  and  8  had  been  advertised  to  be  aold  on  Juce 
«,  1871.  On  that  day,  lot  1  waa  aold  to  the 
Vnlled  Slatea;  and  on  October  16,  1811,  the 
District  Oourt  of  tbe  United  Statea  confirmed 
the  sale,  and  ordered  a  deed  to  be  made  to  the 
United  Statea.  In  tha  foreclosure  ault,  the 
United  Statea  was  not  made  a  party,  and  did 
not  appear.  At  the  time  that  suit  was  com* 
mcnced,  the  Judgment  of  the  United  Statea  waa 
a  lien  on  lots  1  and  B.  Polly  Palmer  died  In 
November,  1878,  and  McElroy  died  In  1881. 
On  October  SO,  1888,  the  Uoltea  Statea  received 
a  deed  for  lot  1,  Ckud  the  marshal  of  the  dla- 
Irlcl,  baaed  <m  the  sale  of  June  8, 1871,  In  ac- 
cordance with  the  oidtf  of  October  16, 1871, 
and  basbeenever  BlnGeJaneie,18Tl,  theown- 
«r  of  lot  1,  nltb  fnll  right  of  ponenlon  thereof, 
•ubiect  oujr  to  the  right  of  tbe  helre  at  law  of 
FdHV  Palmer.  The  amount  due  to  the  estate 
of  raly  Palmeron  the  mortgage  of  Auguat  1, 
1869,  and  on  the  Judgment  of  foreclosure  has 
been  paid. 

The  bill  alleges  that  the  United  Statea  offers 
to  pay  the  amount,  if  any,  due  on  the  mortgage, 
in  order  to  i«deem  tbe  property,  waives  an  ao- 
■wer  on  oath,  and  praya  that  an  account  be 
taken  of  tbe  amount  due;  that  lot  8  be  first  sub- 
jected to  Its  payment;  that  an  account  be  tahen 
of  the  renta  and  pioflta  of  lot  1,  and  If  (hey 
have  been  more  than  auffldent  to  aaliaty  tbe 
mortgage  debt,  tbe  defendanla  lie  decreed  to 
pay  tbe  excess  to  the  United  Statea;  and  that 
tbe  United  Stales  be  permitted  to  redeem  lot  1, 
and  the  defendants  be  adjudged  to  deliver  up 
Its  possession  to  tbe  United  States. 

The  decision  of  the  circuit  court,  reported  in 
S5  Fed.  Rep.  601,  proceeded  upon  the  ground 
that,  as  the  government  in  tbla  case  came  Into 
a  court  of  eqmty  claiming  the  same  rights  as  a 
private  Indtvidual,  and  tbe  case  did  not  Involve 
any  question  of  govercmental  right  or  duty, 
tbe  ordinary  rules  oontrolllng  oourts  of  equity 
as  to  lacbes  should  he  enforced;  and  that,  as 
the  bill  was  filed  more  than  13  years  after  the 
sberira  deed  bad  been  made  to  Polly  Palmer, 
and  more  than  18  years  afterthe  saleon  execu- 
tion to  the  United  Statea,  the  claim  of  the  gov- 
ernment waa  barred  t>y  Its  laches. 

This  decision  of  the  circuit  court  was  made 
In  December,  1885,  prior  to  the  decisions  of 
this  court  In  the  cases  of  Van  Bndctm  v.  Ttnr 
ntme.  Ill  V.  8.  ISl  ^:84S1;  UniUd  Stata 
V.  NaOiitaU,  0.  ast.  L.  S.  60.  118  U.  8.  120 
ra0:81]:  and  Vriiltd  Statn  v.  BeAc,  127  U.  S. 
888  {(mU.  ISl],  These  cases  determine  that 
tbe  decree  In  the  present  caae  muat  he  r» 


In  Van  Bredeltn  ¥.  Tinneim.o.  158  [847], 
tbia  court  aald;  "  Tbe  United  States  £>  not 
and  cannot  hold  proper^,  as  a  monarch  may, 
for  privateor personal  purpoaee.  All  tbeprop- 
erty  and  revenues  of  the  United  Statea  must  be 
held  and  applied,  aa  all  taxes,  duties,  Impoeta, 
and  excises  most  be  laid  and  ooUected,  '  to  pay 
the  debta  and  provide  for  the  common  defense 
and  general  welfare  of  tbe  United  States.' " 

In  tbe  present  case,  the  United  Butes  holds 
the  title  to  the  property  in  aneetlon,  aa  It  holds 
all  other  property,  for  public  pnrpcaM  and  not 
f  OT  private  purpoaee.  Bo  bololng  tne  title  and 
tbe  rteht  of  possession  noder  their  deed.  It 
holdaln  the  same  manner,  and  tor  public  pui^ 
poats,  the  inoidralal  right  of  redemption,  bi 
this  view,  the  doctrine  often  laid  down,  and 

n  enforced  In  ITniled  Btatt*  t.  AmAvjK*. 
Bt.  L.B.O0.  applies  to  thia  case.  It  was 
there  said,  p.  las  [sq:  "It  U  settled  beymtd 
doubt  or  controvetaj— upon  tbe  fotudation  of 
the  neat  principle  of  public  policy,  applicable 
to  all  govemmenta  auke,  which  forbids  that 
tbe  public  Intereata  should  be  prejudiced  bf 
tbe  negligence  of  the  officers  or  uents  to  whose 
care  they  are  confided— that  the  United  Statea, 
asserting  rights  veated  In  them  as  a  sovereign 
government,  are  not  bound  by  any  Statute  of 
Umltation^  unless  Congress  bas  cfearlv  maol* 
tested  Ita  intention  tlut  they  ahould  Ik  so 
boand.  Uufsiiy  v.  tftU«r.  81 U.  a  6  Pet.  666 
K:688J;  ITniW  Blattt  v.  Knight,  8»  U.  S.  14 
Pet.  801,  816  [10:4661;  OAann  v.  Ohovitait,  HO 
U.  8. 18  Wall.  09  m-.  5841;  VniUd  Slata  v. 
TAomfMon.  08  U.  B.  486  (23:  1041;  Fink  v. 
fflfea,  108  U.  S.  973,  281  [Si:  106,  1091." 

This  doctrine  is  applicable  with  equal  force, 
not  only  to  the  question  of  a  Statute  of  Limita- 
tiona  in  a  suit  at  law,  but  also  to  tiie  question 
of  laches  in  a  suit  In  equity.  In  United  Statet 
V.  Bedx.  p.  844  \anU,  134f,  It  waa  said;    "Tbe 

Erlodple  that  tbe  United  States  are  not  bound 
y  any  Statute  of  Limitations  nor  barred  by 
anv  leches  of  their  offlcera,  however  grosa,  in  a 
salt  brought  by  them  aa  a  aovereign  goveru- 
ment  to  enforce  a  public  right  or  to  assert  a 
p'lblic  interest,  is  established  past  all  contro- 
versy or  doubt."  These  views  entirely  cover 
tbe  present  case. 

It  was  suggested  In  tbe  dedsloo  of  tbe  court 
below,  as  a  ground  tor  applying  to  the  United 
States  the  doctrine  of  laches,  that  the  Qovern- 
ment  was  not  made  a  party  to  the  forecioBure 
salt  becauae  It  could  not  bare  been  made  sucb 

Euty  except  at  its  own  will,  and  tbat  it  would 
e  a  hardship  to  the  other  partiea  to  this  suit  to 
allow  tbe  Government  to  tie  by  for  so  many 
years,  and  then  come  into  a  court  of  eaulty  to 
aaaert  the  rights  sooght  to  be  malotaloea  in  this 
suit.  It  is  a  Buffldent  answer  to  this  view  to 
say,  that  the  prindple  we  have  announced  has 
long  been  understood  to  be  the  rule  apiplicable 
tolbe  government,  and  tbat  it  rests  witb  Con- 
gress, and  not  with  tbe  oourts,  to  modify  or 
ctumge  the  rule. 

Thi  dairte  qf  Ou  Oireuit  Ontrt  it  reverted  arid 
tAt  COM  is  Ttmanddd  to  that  Oourt,  with  a  dxree- 
tion  to  tok»  tuAfarthar  proeetdingt  at  mag  b» 
aeeording  to  laa  and  not  incpntittent  with  thU 
opinion. 
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',  PIff.  in  Stt., 

THE     BALTIMORE    AND     OHIO    RAIL- 
ROAD COMPANY. 
(S«e  8.  C.  Bepotter'i  ed.  43e^84.> 
Domagea  OjntrMt  a  railroad  company  for  lay- 
inff  ita  track  upon  a  ttrett~--dkit>  statute 
-~fncneT  of  property/  near  the  street   en- 
titled to  damage* — dimintttion  of  valuo— 
rule  of  damage* — temporary  damage — {act 
{Wtumed. 

1,  Under  the  Ohto  atatute  makioK  ■  railroad 
compaDT  wblcb  la;)  Its  track  upon  a  street  re- 
•poniiible  tor  Injuries  to  prlrate  prDperty,  the 
right  to  recoTer  damages  for  such  m]uri«9  l> 
Dot  limited  to  ownera  of  pcopertj  Im media telf 
upon  tbe  street  occupied  b;  tbs  track  or  atnic- 
nrca  of  tlie  companj. 

2.  Tbe  owner  of  property  near  to  the  atreet  la 
eotltlert  lo  the  remedy  zlven  by  the  statu te.  1( 
the  Injur;  to  It  l>  the  direct  and  neeesaar;  re- 
ault  of  tbe  occupancy  of  the  street  by  the  rail- 

3.  Wben  tbe  dImlDutloD  of  the  value  of  the 
property  caa  be  fairly  attributed  to  such  oecu- 

tancy  and  uae  of  tbe  street,  tbe  company  Is  Ha- 
le for  the  injury. 

4.  Where  tbe  property  has  been  depreciated  In 
value  by  reason  of  the  street's  being  occnpled  by 
a  railroad  company,  such  depreciation  Is  sscei^ 
talned  by  the  dlSerence  In  Its  yolue  before  and 
Its  TSlue  after  the  final  location  and  conatroc- 
tlon  of  tbe  road. 

of  ohBtructlons  placed  In  the  street  dnrlne  the 
bnlMlnfl  of  the  railroad  conatltotee  a  rnuae  of 
action  apart  from  the  claim  under  the  statute 
(or  jwrmiinpnt  denrrclBllon  of  the  property. 

«.  Where  the  lasae  aa  to  the  Injury  waa  the 
real  point  of  Inaulry  on  the  trial,  the  rulings  of 
the  court  eirlnalng  proper  PTldcnce  iii>on  that 
luiie  will  not  be  sustained  for  vnnt  of  afllrma- 
tlTe  proof  In  the  record  of  plalntUF's  ownership 

"»""°'""-     [No.  213.1 
Argtted  Marok  tO,  SI,  1889.     Dended  April 
8.  1889. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  State*  for  the  Southern  District  of 
CHiio,  to  review  a  judgment  in  favor  of  de- 
fendant in  an  action  to  recover  dwnages 
against  a  railroad  company  for  the  const-MC- 
tion  of  it«  road  in  a  public  street.    Reoertci. 

Statement  by  Jf r.  Juattce  Harlan ; 

This  action  was  brought  to  recover  dam* 
ages  for  injuries  alleged  to  have  been  done  by 
the  defendant  in  error  to  certain  improved 
loto  on  Union  Street,  in  Bellaire,  Ohio,  of 
which  the  plaintiff  id  error,  who  was   the 

Cintiff  below,  claims  to  be  the  owner.  It  is 
ed  upon  section  3283  of  the  Revised  Stat- 
utes of  Ohio,  which  provides:  "If  it  be  nec- 
essary, in  the  location  of  any  part  of  a  rail- 
road, to  occupy  any  public  road,  street,  al- 
ley, way,  or  ground  of  any  kind,  or  any  part 
thereof,  the  municipal  or  other  corporation 
or  public  ofRcera  or  authnritiee,  owning  or 
having  charge  thereof,  and  the  company,  may 
agree  upon  the  manner,  terms,  and  conditions 
upon  which  the  same  may  be  used  or  oceu- 

5 led;  and  if  the  parties  be  unable  to  agree 
lereon,  and  it  be  necessary,  in  the  judgment 
of  the  directors  of  such  company,  to  use  or 
occupy  such  road,  street,  alley,  way,  or 
ground,  such  company  may  appropriate  so 
much  of  the  same  as  may  t>e  necessary  for 
the  purposes  of  its  ro«d,  in  the  manner  and 
upon  the  same  terms  as  is  provided  for  the 


be  responsible  for  injuries  done  tber^  to 
private  or  puUic  property,  lying  upon  or 
near  to  such  ground,  which  may  be  recoiertd 
by  civil  action  brought  by  the  owner,  before 
the  proper  court,  at  any  time  within  tvn 
yean  from  the  completion  of  such  trad;.' 
R.  8.  Ohio,  p.  851.  xbis  is,  without  material 
change,  the  first  section  of  the  Act  ol  .4ptil 
15, 1857,  entitled  "An  Act  to  Amend  the  Act 
Entitled  'An  Act  to  Provide  for  the  Creation 
and  Regulation  of  Incorporated  Companin 
in  the  State  of  Ohio,'  Passed  May  1,  IBS!, 
and  to  Regulate  Railroad  Companies."  La» 
of  Ohio,  1857,  p.  133.  . 

The  lots  in  ijuestion  ar«  situated  on  the     [4M| 
west  side  of  Union  (formerly  Water)  Slrepl,  i 

thirty-three  feet  south  from  Thirty-First 
{formerly  First)  Street,  and  extendfti  hick 
one  hundred  and  twenty  feet  to  an  alley, 
running  from  Crescent  Street  to  ThittyFirit 
Street.  Upon  the  lots  is  a  two-story  btict 
building,  the  first  floor  being  used  as  a  dry- 
goods  store  and  the  rest  of  nie  building;  as  a 
hotel.  The  railroad  company — with  the  as- 
sent, as  we  assume,  of  the  municipal  aulbnri- 
ties  of  Bellaire — constructed  its  road  in 
Thirty-First  Street,  upon  arches  springins 
from  stone  pillars  about  twenty-seven  feet 
apart,  each  pillar  being  twelve  feet  long,  six 
feet  thick,  and  thirty  feet  high.  Two  of  the 
pillars  are  in  Union  Street,  at  the  interwe- 
tion  of  that  street  with  Thirty-First  Street, 
each  of  tbem  extending  fifteen  inches  within 
the  line  of  the  sidewaTk  on  each  side  of  ttie 
roadway  of  Union  Street  through  Thirty- 
First  Street.  It  took  from  three  to  four 
years  to  built  the  railroad  in  the  Utt«r 
street.  During  that  period  Union  Street  for 
about  one  hundred  feet  south  from  Thirty- 
First  Street  towards  Crescent  Street  (which 
is  parallel  to  and  tbe  next  atreet  south  from 
Thirty-First  Street)  was  obstructed  by  atone, 
timber,  rock,  derricks,  steam  engines,  barrels. 
guy  ropes,  etc.,  such  obstructions  extending  in 
front  of  and  past  the  lota  in  question.  For  a 
great  part  of  the  time  the  railroad  was  being 
built  («amB  could  not  get  to  this  proper^ 
because  of  these  obstructions,  and  at  times 
persona  could  hardly  get  to  it  or  pass  by  it 
on  foot.  Before  the  railroad  was  built  in 
Thirty-First  Street  the  property  was  worth 
from  $9,000  to  (10,000,  the  store  bringingto 
annual  rent  of  from  S400  to  9IS00,  and  the 
whole  building  $1,000;  afterwards  it  was 
not  worth  more  than  from  $4,000  to  $5,000, 
and  the  rental  was  reduced  one  half. 

These  facts  having  been  proven  by  a  wit- 
ness on  behalf  of  the  plaintiff,  subject  to  ob- 
jection to  their  competency,  the  court,  on 
motion  of  the  defendant,  excluded  from  tbs 
consideration  of  the  jury  so  much  of  the  evi- 
dence as  related  to  the  depreciation  of  ths 
value  of  the  proper^  by  reason  of  the  above 
obstructions,  and  all  the  testimony  relative 
to  the  diminution  of  its  rental  value. 

The  plaintiff  then  made  a  formal  offer  to      [*» 

K)ve  that  the  building  of  the  railroad  in 
irty-First  Street  was  in  progress  three 
or  four  years,  during  which  time  the  ron- 
pany  obstructed  Union  Street,  in  front  of 
his  property,  with  materials  of  all  kindi 
used  in  building  the  railroad,  so  that  sc- 
ceas  to  his  property  waa  seriously  <^ 
structed ;  that  because  of  such  obstruction 
bis  tenants  occupying  the  premises  left  tliaa. 
ISO  V.  s- 
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ud  hewu  anaUeto  rent  them,  and  hj  reason 
thereof  he  lost  their  rental  value,  amonntlng  to 
ftt  leut  two  tboQsaiul  dollars;  that  access  from 
Thlrty-ntrt  Street  to  the  alley  in  tbe  rear  o(  his 
proper^  was  entiraly  cat  oB  during  the  build- 
ing at  the  railroad;  that  the  alley  was  too  nar- 
row for  teanoa  oomiDs  In  from  tbe  other  direc- 
tion to  turn,  aod  that  ne  had  a  stable  at  the  rear 
of  bis  prop^j  aod  abmting  on  the  alle;, 
which  became  entirely  unlenanlable  darins  toe 
conitmciion  of  tbe  railroad;  that  the  boildlDg 
of  tbe  pillars  and  archway  connecting  tbe  same 
at  the  Interaection  of  Umon  and  Thirty-First 
Streets  damaged  the  access  to  bia  property 
from  Union  Street,  and  tbe  building  of  tbe 
railroad  in  ThirW-lW  Btreet,  west  of  Union 
Htreet.  damaeed  his  iiccesb  to  bia  property 
through  the  alley  In  the  rear,  and  depreciated 
Its  market  value  in  tbe  sam  claimed  in  the  pe- 
tition. The  court  refused  to  admit  this  proof, 
and  ruled  that  damages  to  the  rental  value  of 
the  proper^  were  not  recoverable  In  this  ac- 
tion, nOT  damages  resulting  from  tbe  placing  of 
obetrnctlona  on  Union  Street  In  front  of  the 
proper^,  durlor  tbe  time  of  the  building  of 
tbe  nllroad,  aod  that  no  lecovety  could  be  bad 
br  bfm  tor  dam^es  to  hla  property  by  reason 
of  tbe  building  of  the  railroad  in  Thlr^-Firat 
Street 

Tbe  court  further  decided  that  section  8388 
of  the  Revised  Statutes  of  Ohio  does  not  en- 
large or  extend  tbe  llaMUtlea  of  railroad  com- 
panies, bat  only  preaema  the  right  of  property 
omMn  to  feoover  for  Injuries  done  to  thefr 
proper^  by  the  building  of  railroads  tinder 
^reeanenla  made  with  municipal  or  other 
oorporatlooi  or  public  offlceta  or  autboilties,  as 


„    laviDKbeen 
excepted  to  by  the  plalntlS,  the  conrt,  on  de- 
fendanfamotion.nveaperemptoty  Instruction 


Mr.  John  W,  HoTTOB.  for  plaintiff  In  er- 
ittr. 

PlaintiS  was  entitled  to  have  the  question 
•nd  amount  of  Ids  damages  paaaed  upon  by  the 

I4UU  Miami  B.  Co.  t.  BambUion,  40  Ohio  St. 


Bingham  v.  Doatu,  9  Ohio,  168;  Orawfyrd  v. 
DOawart,  7  Ohio  Bt  40&;  Ctneinnati  €b  8.  Q. 
A.  8tr«a  A.  On.  t.  OumminmUe,  U  Ohio  St. 
5S8;  SeMo  VaUag  B.  Oa,  v.  tauirmut,  88  Ohio 
Bt.41. 

Batlroada  which  obtain  the  use  of  streets  are 
responsible  for  tnjvles  to  private  proper^  ly- 
fne' upon  or  near  such  street. 

Voiumlm;  3.  AO.B.  Oo.y.  Mouatt,  80  Ohio 
St  884;  CWwntef,  K  T.  Jb  T.  S.  Cb.  v.  fford- 
MT,  11  West  Bm.  864,  4S  Oblo  St  809;  Rude 
T.  St.  Lovit,  18  West  Sep.  288,  98  Ho.  41S. 

Metm.  John  K,  (hum,  Hn^  Xc  BodcI, 
Jr.,  and  B.  J.  D.  Oroaai  for  defendant  In 
error: 

The  ri^t  of  ImuItlB  theoaeof  pubUoUgb- 
waya  Is  subject  to  such  Incidental,  temporary 
orjwrUal  OMtmctkiii  ai  manlf  wt  necesuty  re- 


Pa.  S.  do.  V.  lAppiiKott,  8  Cent  Rep.  818, 
lie  Pa.  472;  Pa.  R.  Oo.  v.  Mixrehant,  13  Cent 
Rep.  381,  119  Pa.  641;  BoOietU  ▼.  Ohieago,  M. 
aBt-P.R.  Co.  83  Mlna  801;  17  Am.  &  tag. 
R.  Cas.  193,  and  note;  Propri«tort  of  Lock»  A- 
GanaU  v.  IfatAua  A  L.R.  Oorp.  10  Cush.  8SS. 

The  mere  fact  that  the  plalotlfTs  property- 
Uea  nearer  than  that  of  some  others  does  not 
make  the  partial  o^setruction  a  special  damage- 

BlaeiMdl  v.  Old  Odlony  R.  Oo.  133  Mass.  1^ 
Promiatort  of  Loeki  A  Oanali  y.  IfitAwt  A  L, 
B.  Chrp.,  and  Bi'dutU  v,  Chieago,  M.  AB(.  P. 
R.  Co.  lupra;  Cakdonian  R.  Co.  ▼.  Ogxlvy,  * 
Macq.  339,  20  Ene.  L.  >&  &q.  33;  Piera  v.  Dart, 
7  Cow.  809;  Houck  v.  WaehUr.  84  Md.  3«5- 
aargmt  y,  Ohio  A  M.  R.  Oo.  ?3uper,  Ct  of" 
dnciDnatl),  1  Handy,  53,  SH;  Wood,  Nuisan- 
ces, chap.  IB,  Review  of  Gases;  PitMutyh  A 
L.  B.  B.  Oo.  y.  JoMt,  1  Cent  Rep.  881,  111 
Pa.  304. 

Mr.  Jattiet  Hfcrlan  delivered  the  opinion: 
of  the  court: 

The  express  requirement  thai  every  railroad 
company  occupying  a  street  or  other  public 
grouod,  under  an  agreement  with  the  munlcl 
pal  or  other  autlioritlea,  owulng  or  having 
charge  thereof,  "ahall  be  respondble  for  Inju- 
ries done  thereby  to  private  or  public  raoperty 
tying  upon  or  near  to  such  ground,  leave* 
Qttle  room  for  construction.  The  right  to  re 
cover  damajKs  for  such  injuries  Is  not  limited 
to  owners  ^  proper^  Immediately  opoo  the 
street  occupied  by  the  back  or  other  structures 


riven  by  tbe  statute  to  owners  of  tbe  latter 

aaa  of  proper^,  tbe  words  '  'or  near  to"  would 

not  have  been  nsed.    The  manifest  purpose  was 

to  place  those  whose  property  was  "near  to"      rASk- 

any  public  street  thus  occupied  upon  an  equal-      !•*•- 

Ity,  In  respect  to  tbe  rl^t  to  sue,  with  ihow 

whose  property  abutted  on  the  etteet 

lBRaitToad(h.  t.  Jr«untt,80OUo8t  884. 287 
which  waa  an  action  to  recover  damages  for  in- 
Joriee  to  private  property  not  immediately  upon 
the  street  occupied  by  the  railroad  track,  the 
court  held  the  limitation  of  two  yean  prescribed 
by  the  statute  to  be  applicable,  because  the 
street  was  occupied  onaer  on  sgreement  with 
tbe  municipal  authorities,  ana  because  the 
premises  were  "uear  to"  that  street  But  an 
adjudication  more  direcOy  In  point  la  Aoaioajr 
Oo.  y.  Gardner,  4S  Ohio  St  800, 817  [11  West 
B^.  2641,  which  was  made  after  the  decision  in 
tfaecoDrtbelowoftbecaseoowbeforeus.  Tbe 
proper^  there  alleged  to  have  been  Ininrod  waa 
unmedutely  upon  the  street  In  which  the  rail- 
road track  was  malotained  under  municipal 
authority  Referring  to  Porroi  r.  Saihvad  Oo. 
10  Ohio' St  624,  OS  not  controllln^rtbe  case  then 
before  the  court,  it  waa  aald:  'TFor,  wbereoa 
the  court  declarea  In  that  case  that  the  owner 
of  sack  lot  has  no  more  right  to  recover  dam- 
aces  of  tbe  company  than  any  dtixen  wbo  re- 
sides, or  may  have  occasion  to  pOK,  n  near  Ut» 


discomforts,  Ike  Act  In  i 
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BCTBXKB  CtotTRT  OW  TKH  UhiTED  BtATU. 


uitborizM  an  action  and  raooverj  for  Injnrlea 
done  by  laylne  a  track  upon  aoj  Buch  itreet  or 
ground  to  piTnte  or  public  property  'lying 
upon  or  ntar  to  the  street  or  ground  upon 
vblcb  tbe  track  ia  laid.'    It  teems  tbat  to  enli- 


vtatato  reaches  beyond  the  decMon  fn  prescrib- 
ing a  remedy  for  a  party  whose  property  is 
-injored  by  [lie  location  nod  opersitonof  a  r^l- 
road  tt«ck  through  the  street  bv  a  railroad 
corporatioD.  .  .  .  The  proTisloD  fn  force 
at  the  time  of  the  Injury  complained  of  iu  tbat 
caae,  of  which  section  8288  is  an  amendment, 
craaled  no  sucb  remedy  for  land  owners  ai  ws 
tie  considering." 
This  ioterpretatSon  of  the  statute  la,  tn  our 


although  It  Diay  somelimes 
termlDe  whether  particular  property,  alle^  to 
haTe  been  Injured  by  tbe  placlog  of  a  railroad 
track 'or  atructore  In  a  public  street,  Is,  within 
tbe  meaning  of  thi)  statute,  "near  to"  tbat 
street.  It  Is  certain,  bowerer,  tbat  property  Is 
"near  to"  tbe  street,  so  as  to  entitle  the  owner 
to  avail  himself  of  the  remedy  glreo  bv  the 
■taiDte,  if  the  Injury  to  It  is  tbe  direct  and  ueo- 
eseary  result  of  the  occupancy  of  the  street  by 
the  track  or  other  alnicturcs  of  a  railroad  com- 

nr.  And  an  iaioryfor  which  the  company 
tbie,  under  the  statute,  arises  when  the 
■dimlnuUoii  of  tbe  value  of  the  property  can  be 
fairly  attributed  to  such  occupancy  and  use  of 
the  street  In  On^ftan  t.  Butimore  <t  O.  S. 
Oo.  31  Fed.  Bcp.  309,  which  wasaa  action  uQ- 
■der  this  stalule  for  Injury  done  by  tbe  obstruc- 
tions hero  in  gucslioD,  ilr.  Juitiu  Matthews 
caid:  "There  does  not  appear  to  be  anyground 
In  the  words  or  inlentloB  of  the  Act,  for  a  dis- 
tinction between  tem^rary  Injuries  to  the  use, 
And  permanent  injuries  to  tbe  value,  of  the 
property  Injured;  and,  iu  the  absence  of  any 
ambiguity,  the  statute  must  be  taken  to  mean 
what  It  plainly  says;  and,  there  being  no  sulS- ! 
-cient  reason  to  tbe  contrary,  must  be  so  con- 
strued that  Uie  railroad  company,  in  tbe  case 
■contemplated  shall  be  held  responsible  tor  all 
Injuries  of  every  description  doDs  by  Its  work 
to  the  property  of  the  plaintiffs,"  It  is  scarce- 
ly necessary  to  say  that  tbe  same  rule  as  to 
compensation  must  be  applied  In  the  case  of 
property  "near  to"  any  street  so  occupied  by 
a  railroad  company.      The   injnrj,  in  a  case 


Sjlryin  every  case,  undar  the  statute  In  tjoet'  i|n 
on,  is  whctner  tbe  property  alleged  to  Mi>-  i 
jured  has  l>ceu  depreciated  in  valt^  by  reaaoa  i 

of  the  sireol's  being  occupied  by  a  raOroad  coot 
paay ,  and  tbat  quratlon  is  solved  by  aacertaloiag 
tbe  difference  In  Its  value  before  and  Its  rains 
after  the  final  location  and  construction  of  the 
railroad.  B.  Ch.  t.  Gardner,  45  Ohio  SL  SOS, 
392  {11  WesL  Bep.  9H].  Theanthority  giTea 
to  the  railroad  company  to  0ace  Its  ita^  '~ 
Thirty  FU:at  Street  carried  wixb  tt  autbority 


la  fubjec 
partial  o 


ascertained;  but  the  right  ol 


Xnsatlon  for  It,  is  as 
owner  of  property 
abutting  on  the  street,  to  be  compensated  for 
■--•— "il  injury  resulting  from  Its  occu- 

i!t  the  questions  discussed  at  the  bar  was 
-as  to  tbe  right  of  the  plaintiff  to  recover  dam- 
ages In  this  action  on  account  of  tbe  obstruc- 
tions placed  In  Union  and  Thirty  First  Streets 
•during  the  building  of  the  railroad,  whereby 
•ccess  to  his  property  by  way  of  Union  Street, 
«■  well  as  through  tbe  aDey  In  tbe  rear,  vas 
materially  obstructed,  We  are  of  opinion  tbat 
the  temporary  inlun'  sustained  by  toe  plaintiff 
■on  account  of  such  obstructions  cannot  properly 
be  said  to  faave  been  done  to  the  propertyltself, 
within  the  meaning  of  tbe  atatule,  Tbe  In-, 
-97S 


obatructiOQS  as  manifest  necessi^  re- 
quires, and  amtmg  thoae  are  tbe  temporary  Ii>' 
pediments  necessarily  occadoned  In  toe  buUdiog 
and  repair  of  booses  on  lots  fronting  i^wo  the 
streets  of  a  dty,  and  In  the  construction  of 
sewers,  cellars,  drains,  etc.  These  ar«  not  In- 
yaaions,  but  quollflcatiooa  of  the  right  of  tran- 
sit on  a  public  highway,  and  the  limitation  oo 
them  IsUiatthey  must  not  be  unnecessarily  and 


on  account  Ot  sach  omtructlooa,  o 

cause  of  action  apart  from  bis  claim,  under  the 
statute  before  us,  for  damages  on  account  of 
tbe  depreciation  of  tbe  value  of  the  property 
Itself,  as  the  resultof  the  permaaent occupancy 
of  the  street  with  a  railroad  track.  And  herr 
the  poiot  is  made  that  the  petition  is  not  ij 
framed  as  to  cover  those  special  damages.  la 
this  view  we  do  not  concur.  Itsallegat'.uoi'are 
broad  enough  to  admit  evidence  in  sjppon  uf 
the  claim  for  damages  on  account  of  any  un- 
nc(«snary  obstruction  of  the  plaiutiFs  ace 
tobisproperty  during  the  bultdlig  of  the  rail- 
road track  in  Thirty-Flrat  Street,  as  well  aJ  of 
the  cl^m  for  injury  done  to  Uie  pormNient 
value  of  the  property.     The    plaintiff  could 


Ohio  St.  423;  Uartford  Tap.  v.  Bennett,  10 
Ohio  St.  448;ClvU  Ox'-,  Ohio,  g§80,  81.  Bft         I 
Nor,  so  far  as  the  record  shows,  were  tbe  nil-  [IW 
Ings  of  the  court  below  based  in  any  d^iea 

Xn  the  ground  that  the  petition  did  not  snS- 
tly  set  forth  a  separate  cause  of  acUon  for         i 
special  damages  on  account  of  the  temporary         I 
obstructiona  referred  to.  ' 

The  point  was  pressed  at  the  bar,  that,  as  ns         i 
proof  was  introduced  by  the  plaintiff  to  over-         ! 
come  the  deolal  by  the  defendant  i    iia  answer 
othisownerahip  of  the  property  -o  question  i 

any  errors  committed  by  the  court  as  to  other 
issues  made  by  tbe  pleodlogs  are  immaterial.  i 

since  the  peremptory  instruction  was  proper  io 
view  of  the  pluntUTs  failure  to  prove  his  own- 
ership. This  objection  Is  too  t«:bDicsI  and 
cannot  be  sustained,  as  tbe  property  is  ivpeal  i 

edly  referred  to  in  tbe  recoid  as  bdng  owned         ' 
by  the  plaintiff,  and  theocnut  soannmed  init« 
rulings.    After  the  ezdurion  of  competent  eri- 
dence  introduced  and  offered  tn  behalf  o(  Dm 
plaintiff  upon  the  issue  as  to  tbe  Injury  d< 


Xx  Fartb  Qoh-sbat-rb. 


tbe  lame  m  Ut  Ibe  lojot;  fcdog  treated  u  tbe 
real  point  of  tDquirj,  we  ought  not  to  afflrm 
for  the  wont  of  afflnnatlTe  proof  fn  Ibe  record 
of  encb  owneisbip. 

It  ranlta  from  whAt  we  tarn  aald  that  the 
plaintiff  was  entllled  to  go  to  the  Jury  npon  the 
taoe  aa  to  the  damage  he  suataloed,  if  any,  by 
reason  of  the  acceat  to  bli  property  darhig  the 
constnicUoa  of  the  track  oeiag  onneceasarUy 
mnd  materially  obatmcted  by  tte  company,  aa 
well  M  upon  the  loae  aa  to  the  depreciatlOD,  If 
any,  In  the  value  of  bU  property,  aa  the  direct 
and  neceaaary  result  oi  the  penDanent  occu- 
pancy of  ThMy-Firat  Street  by  the  trade  and 
•tructuraa  of  the  company.  Brldence  wai  of- 
fend which  tended  to  support  thoae  laanea, 
vpon  bU  part,  and  was  Improperly  eicloded. 

TktjudgtoMl  it  mtntdvUh  dtndimupr  a 
iww  trial,  artdforfnrVia-  pmtt^nQ»eond^ent 


£iitw  iSntta  of  OOH-SHAT-lfiB, 

Bstitimur. 

(Sea  8.  a  BaiMiiter^  Bd.  >»«&) 

triolet— taritaridi  kna—jvn»ch«ti<m  ef  dit- 
Met  tourt, 

L  Dndir  the  Aot  of  Ibtdi  a,18BB,a  Btat.at  I.. 

"~"  *■■ ' * ler,  oomnuttad  by  us  '-"" — 

i^lTiiitMi  8t«tca,  ban 


_S.  the  orime  of  mnider. , 

within  sTerritocr  of  OietTiiltaa  SCatca,  but  offense 
•giUnattliBlainotaieTeRitoir.aiid  aueta  Indiao 
to  idbjeot  toi  iooli  ortme.  not  to  the  orlmlnal 
law»^  tbe  fTntted  Htotea,  but  to  the  lam  of  t' 
l>9rrllorr. 

t.  Tbe  itatma  makea  do  dtaHnotton  In  remrd 
wbetber  the  oetme  waa  oommltud  b7  tbe  bbfflan  < 


8.  8uob  oSenae  abould  be  tried  br  the  Dlrtrlot 
Court  of  the  Onltad  Btatea,iltUn>toadmlnMer  the 
Ibwi  of  tbe  Terrttorr  and  emrewiV  tbe  fDnetloiiB 
<tf  a  tenttorlal  oomt,  and  not  while  exeiolilna:  ita 
ruDOUona  H  a  oourt  of  tbe  Dnlted  Btates  adnibUe- 
terlngltahiwe. 

t.  The  Indlotmeot,  tbe  renne  of  the  trial,  end  the 
• ' — .--  — ... iiorlinai™. 


Jd^  ate  to  be  aootnillDK  tc 


deraeDtence  of  death  for  muider.  Ordered  that 
the  habeas  corpus  Mru«. 

The  facts  are  stated  In  tbe  oplnloo. 

Metm.  B.  F.  PhiUipi,  W.  H.  Lmtnmje  and 
J.  a.  ZAchiT.  tor  petldoner. 

Mr,  O.  A.  JankW,  Soiieitor-Oai,,  iat  re- 
•pondent. 

Mr.  Juitieg  MUler  dellrered  the  opinion  of 
theconrt: 

This  Is  a  petition  for  a  writ  of  haieatemnu 
to  be  directed  to  the  Uaiabal  of  the  Unfled 
States  for  the  Territory  of  Arizona,  who,  it  Is 
alleeed,  holds  tbe  petitioner  under  a  Jud^nent ' 
of  tbe  District  Court  of  the  United  Statea  for 
the  Second  Judicial  District  of  that  Tenltoiy, 
which  condemned  htm  to  death  for  the  ctlme 
of  murder.  Thl*  crime  b  allMed  In  the  Indict 
roent  to  bare  been  committed  by  the  defendant, 
an  Apeche  Indian,  within  said  district,  naming 
no  coun^  or  other  location. 
190  I'.  8. 


The  alleMtton  of  the  petttloner  is  that  the 
court  wbicb  tried  him  had  not  at  that  time, 
and  in  tbe  mode  of  trial  which  was  punned, 
any  Jurisdiction  of  the  case  against  him.  It  la 
argued  by  conoeel  and  alleged  in  the  petition  [M41 
that  the  DIetrict  ConrU  of  the  United  States  in 
tbe  Territory  of  Arizona,  aa  In  all  other  Terri- 
tories, have  two  distinct  jurisdiction*;  that  in 
the  one  they  lit  to  exercise  the  powen  and  to 
Iry  the  same  claae  of  cases  that  the  Circuit 
CourU  of  the  United  States  do  within  the  Bialea 
and  in  the  same  manoer,  while  in  the  other 
they  dt  as  courts  having  Jurisdiction  of  the  or< 
dinary  contesta  between  private  parUes  and  of 
criminal  offenses  ariring  under  the  terriiorlal 
laws. 

The  controveny  In  this  case  eeema  to  turn 
upon  the  question  whether  the  offense  for  which 
Gon-abay-ee  was  tried  was  an  offense  against 
the  laws  of  the  United  States,  and  was  of  that 
character  wbldi  ought  to  hare  tieen  tried  I7 
the  court  sitting  to  try  such  cases,  or  whether 
it  was  an  offense  against  the  laws  of  tbe  Terri- 
toiy,  and  should  hare  been  tried  under  those 
laws  and  by  the  court  ritQeg  to  administer  jus- 
tice under  them.  Tlie  petuioner  alleges  that 
the  offense  with  which  be  was  charged  was  of 
the  latter  claaa,  but  that  he  was  tried  by  the 
court  while  It  was  ezercidng  Ita  functions  un- 
der tbe  former. 

The  record  of  the  case  commences  with  the 
following  statement  of  tbe  finding  of  the  In- 
dictmeot: 

"In  TEB   DiBTRIOT   OotTBT  OV  THB   SeCOUD 
JVDICUI.   DiSTBIGT.  ComtTT  ov  Habi- 

copa,  Terbitobt  of  Akizoha. 
"Hay  Term,  A.  D.  1888.  sitting  for  tbe  trial 
of  all  cases  arislni;  under  the  Conaiiiutton  and 
laws  of  the  United  States,  and  baring  and  ex- 
ercising the  same  Jurisdiction  in  all  cases  aria- 
faig  omer  the  Constitution  and  lawa  of  the 
United  States,  as  Is  vested  In  the  Circuit  and 
District  Courts  of  the  United  Btates,  at  a  term 
thereof  held  at  the  City  of  Phmnis,  In  tbe 
County  of  Maricopa,  in  said  district  and  Ter- 
ritory, on  the  2Qth  day  of  May,  A.  D.  one  thou- 
sand ei^t  hundred  and  elgh^-el^t 
"Thb  uaiTBD  SrAtEs  or  Ambbioa  I  jg^t,^ 

Go™th  i'^'''- 

"Secobd  Justoiai.  Distkctt,  Tirritoiy  ^ 
Ariuma. 

"The  grand  jurors  of  the  United  Slates  of 
America,  wltbln  and  for  the  Second  Judicial 
District,  Territory  of  Arizona,  being  duly  im-  1840] 
paneled,  sworn,  and  charged  to  inquire  within 
and  for  the  body  of  said  district,  of  all  offenses 
committed  therein  against  the  United  Slates  of 
jtjnerica,  upon  tlielr  oath  present:  That  Qon- 
ahay-ee,  an  Apache  Indlw),  late  of  the  Second 
Judid^  District,  Territory  of  Arizona,  with 
force  and  arms.  In  said  district  and  Territoiy, 
on  or  about  tlte  5th  day  of  June,  A.  D.  one 
thousand  eight  hundred  and  righty-eiriit,  and 
before  the  finding  of  this  indictment,  did  then 
and  there  feloniously,  wilfully,  deliberately, 
premeditalely,  and  with  malice  aforetbongbt, 
make  an  assault  on  a  human  being,  to  wit, 
William  Deal,  In  the  peace  of  the  United  States 
then  and  there  being,  and  with  a  certain  gun, 
wbicb  then  and  there  was  loaded  with  gun- 
powder and  a  leaden  bullet,  and  by  him,  tha 
•7« 


SUFBXMX  CODBT  OT  TSE  UmITED  StATEI, 


Oot.TKBI^ 


■aid  aoii-ibaT'M,  bad  uid  held  in  bia  bands, 
he,  the  said  OoD-sbayee,  did  then  and  there 
felontouElT,  wllfuUy,  deliberately,  premedlUte* 


InfllctlDg  on  and  In  the  body  of  blm,  the  lald 
WlUlam  Deal,  one  mortal  wound,  of  nhlch 
mortal  wound  the  sakl  WiUfam  Deal  then  ^d 
there  instantly  died.  • 

"And  eo  tne  grand  Juron  aforesaid,  upon 
their  oath  aforesaid,  do  say  that  the  «aid  don- 
abay-ee,  an  Amcbe  Indian,  In  the  manner  and 
form  aforesaid,  and  at  the  nme  and  place  afore- 
said;dld  Urn,  Uie  aald  William  Deal,  felonious- 
ly, wlllfatly,  deliberatelT,  premedltately,  and 
wicb  malice  aforethouKut,  kill  and  murder, 
aKoinst  the  peace  of  the  United  States  and  their 
dlgnltr,  and  coairary  to  the  fonn  of  the  statute 
tn  socn  caae  made  and  provided. 

"0.  T.  BonaH. 
"  United  Statet  Attornty.' 

The  record  of  the  ^al  judgment  of  the  co' 
Is  Id  the  following  language: 

"Unitbd  BTS.TSB  or  Amkbtoa. 

"DlBTRIOT    COOBT,    SbOOKD   JUDtOIU.    DiS- 

TBioT  or  Abizora. 


States  as  is  vested  in  the  District  and  Circuit 
Oourta  of  the  United  States. 
"Regular  May  Term,  A.  D.  1888. 

"June  14,  A.  D. 
"Present:  Hon.  Wm.  W.  Porter,  District 
Judge. 

"EjRTrKD  Statbr  or  Ambbioa, 
PlaiutUI, 


QOH-BEAT-KB,  Defendant. 

"The  defradant,  being  present' 

n  person,  and  by  his  counsel,  H. 


[.  nI^m 


■u  i/wDuu,  ouu    ujr    uiB  VVUU9VJ,  £1.  11.  AJi;UiD- 

der  and  L.  H.  Chalmers;  the  United  Stttes  at- 
torneys, O.  T.  Bouse  and  Joaeph  Campbell, 
present  on  the  part  of  the  Onited  States.  And 
tbls  being  the  ume  heretofore  flzed  for  passing 
iud^ent  on  the  defendant  in  this  case,  the  de- 
fendant Qonshay-ee  was  duly  infor  .cdbytbe 
court  of  the  nature  of  the  udlctmeut  found 
against  him  for  the  crime  of  murder  committed 
OD  or  about  the  Bth  day  of  June,  A.  D.  1887; 
of  his  arraignment,  and  plea  of  'Not  guilty  as 
charged  in  the  indlctment;'of  Uie  triaH  and  the 
verdict  of  the  Jory  on  the  4th  day  of  June,  A. 
p.^_1S^  guilty  01  murder  as  coarged  in  the 


"The  defendant  was  then  asked  if  he  had 
any  legal  cause  to  show  why  Judgment  should 
not  be  prononnced  against  Dim;  und  no  suffl- 
dent  cause  hdng  shown  or  appearing  to  the 
court,  thereupon  the  court  renders  its  Judgment 
that,  whereas  you,  Oon-ahay-ee,  baring  been 
duly  convicted  In  tbls  court  of  the  ctime  of 
murder.  It  la  found  by  the  court  tbtt  you  are 
•0  guilty,  of  said  crime.  It  Is  considered  and 
adjudged,  and  the  Judgment  of  the  conrt  Is, 
that  you,  Oon-sbay-ee,  be  removed  bence  to 
the  county  Jail  of  Maricopa  Coaaty,  or  some 
other  place  of  secure  confinement,  and  there  be 
securely  kept  until  Friday,  the  lOlh  day  of 
August,  A.  D.  1888,  and  on  that  day  you  be 
taken  t7  tbe  United  States  Uanbal  of  Uie  Ter- 
tH 


rito^  of  Arizona.*to  and  within  llie  yard  ol 
the  Jail  of  said  Maricopa  County,  Arizona,  and  |MT] 
between  the  hours  of  nine  o'clock  A.  M .  and 
five  o'clock  P.  U.,  of  that  day,  by  said  maivhsl, 
you  he  hanged  by  tbe  neck  till  you  are  deftd.* 
It  ia  very  clear  from  these  tnuiscripts  td  tl« 
proceedfoga  In  tbe  court  below  that  on  thk 
trial  it  proceeded  and  considered  itself  as  act- 
ing as  a  court  for  the  trial  of  offeoaee  ariaing 
under  tbe  Constitution  and  laws  of  tbe  Uniied 
Slates,  and  as  adminlBtering  them  witb  the 
same  powers  as  those  vested  in  the  Circuit  and 
District  Courts  of  the  United  States  generally. 
The  grand  Jurota  are  liescribed  as  "Uie  grand 
Jurors  of  the  United  States  of  America  within 
and  for  the  Second  Judicial  District,  Terxitocy 


said  district^of  all  offenses  committed  tfaemii 
against  the  United  Stales." 

The  court  was  held  in  tbe  City  of  Pbcnnlz, 
In  the  County  of  Maricopa,  and  tbe  offense  is 
described  as  bavlDg  been  committed  within  tbe 
Second  Judicial  Dtetrict  of  the  Territory,  with- 
out any  further  reference  to  the  coonty  in 
which  the  act  was  done.  In  tbe  final  Judgmait 
of  condemnation  It  ia  declared  to  be  rendered 
in  the  "District  Court,  Second  Judicial  Di*- 
trict  of  Arimna.  having  and  eierciaing  the 
same  Jurisdiction  uoder  the  CoDStitutiun  and 
laws  of  the  Uoiled  States  as  Is  veaied  in  tbe 
District  and  Circuit  Conns  of  tbe  Uniied 
States."  Both  tbe  grand  and  tbe  petit  jnron 
were  summoned  by  tbe  Marshal  of  the  Uniied 
Stales,  and  tbe  execution  of  the  sentence  was 
Imposed  upon  that  officer,  who  now  hol<b  ttte 
prisoner  in  custody  under  it. 

IF  the  court  which  tried  Ibeprisoner  bad  been 
sitting  for  the  trial  of  offensea  oommitted 
against  (be  territorial  law,  all  this  wonU  ban 
been  different.  Tbe  grand  jury  would  have 
been  summoned  for  the  county  in  wUch  the 
act  was  committed,  and  from  ue  body  of  that 
county,  by  Its  sborifT;  and  tbe  case  would  have 
been  tried  by  the  court  sitting  in  tbat  county, 
onless  for  exceptional  reasons,  which  do  not 
appear  In  this  case.  The  prisoner  would,  oo 
conviction,  have  been  held  by  the  sheriff,  wbo 
would  have  had  tbe  execution  of  tbe  sentence 
committed  to  blm  under  a  warrant  from  the 
court 

All  these  circumstances  ara  to  variant,  la  ^^ 
..M  nature  of  the  JurisdioUon  and  tbe  mode  In  t*** 
which  it  must  be  ezerdaed,  that  the  convic- 


dijtlnct  jurisdiction,  administered  by  the  H 


guage  of  sectloD  1910  of  the  Revised  Statutes 
~«inis  very  clearly  to  this  distribution  of  the 
unctions  of  the  courts  of  the  UniWl  States  in 
the  Territories.    It  reads  as  follows: 

'£acb  of  the  dlstrictoonrtslntbeTaritorie* 
mentioned  tn  tbe  preceding  section  shall  hKn 
and  exerdsB  the  same  Jurisdiction,  in  all  caatm 
arising  under  the  Oonmtution  and  laws  of  tbe 
United  States,  aa  la  vested  in  the  Ciicnlt  mad 
DUtrict  Courts  of  the  United  States;  and  tba 

uou.  s. 


EZ  PaSTB  QOK-aHAT-K 


Ant  dz  d&Ta  of  ereir  tenn  of  Uie  mpective 
^i^alct  oourU,  or  so  mncb  thereof  u  is  oeces- 
mrj,  shall  be  approwialed  to  the  trial  of  caiues 
ailsbig  under  each  Coiutitatlon  and  l&ws;  but 
wrila  of  error  and  appeals  tn  all  sacb  casei  may 
be  had  to  Uie  aupreme  oouit  of  each  Territory, 
as  in  other  cases?* 

It  maf  be  safely  asnimed  that  the  practice 
of  Uie  territorial  courts,  from  tbeir  flisl  organ- 
IzatioD,  baa  been  to  olMerre  this  separation  of 
their  functions.  The  pajment  of  Ibe  expenses 
of  the  court,  while  sltliDg,  as  it  dedatei  Id  the 
captkiD  alMve  quoted,  to  sdmiDister  the  lane  of 
the  United  Btatos,  with  the  same  JorlsdicHon 
«B  is  vested  in  the  Circuit  and  District  Gouils 
of  the  United  SUtea,  Is  made  hj  the  Federal 
GovenimeDt,  on  accouDtt  kept  and  rendered  I7 
its  oflacers;  while  the  same  courts  when  held 
witblD  the  different  connlies  of  the  Tenltoriee 
to  administer  the  territorial  laws,  whetlier  crim- 
inal or  civil,  are  paid  by  tbe  county,  or  in  some 
other  mode  prescribed  by  the  Legislature  of 
the  Territory. 

The  following  language  was  used  b7  (U* 
court  In  Bj!  parU  Onm  Dog,  109  V.  B.  566.  BW 
[27:  1080,  1033]; 

"The  district  court  has  two  distinct  jurisdlo- 
tiona  As  a  territorial  court  it  administers  the 
local  law  of  the  territorial  goTemment:  as  In- 
Teaied  by  Act  of  CongrcsB  with  iurisdiction  to 
administer  the  laws  of  the  Unilea  States,  it  has 
1491  all  the  authority  of  circuit  and  district  courts; 
■o  (hat,  in  the  former  character,  it  may  try  a 
prisoner  for  murder  committed  in  tbeTeiriiory 
proper,  under  the  local  law,  which  requires 
tbejn^  to  determine  whether  the  punisliment 
shall  be  death  or  Imprlsonmeat  for  life  (Laws 
of  Dakota,  168S,  chap.  0);  and,  in  the  other 
character,  tiy  another  tai  murder  committed 
within  the  Indian  leserratloD,  under  a  law  of 
the  United  Stales,  which  imposes,  in  case  of 
convktloD,  the  penalty  of  deatti.  Section  2I4B 
of  the  Serised  Statules  extends  the  general  laws 
of  the  United  States  as  to  the  punishment  of 
crimes  committed  in  any  pince  within  their 
sole  and  ezcludre  jtuiadk-tion,  except  the  Dis- 
trict of  Columbia,  to  the  Indian  country,  and 
It  becomes  necessary,  therefore,  to  inquire 
whether  tlie  locality  of  the  homicide,  for  wnich 
tlie  prlscmer  was  convicted  of  murder.  Is  wltbin 
Utat  descripUon." 

The  oueelion  In  this  case  is  whether  the  of- 
fense diarged  against  Oon-abav-ee  was  one 
committed  against  the  laws  of  theUnlted  Statea, 
within  the  meaning  of  the  distinction  which  we 
have  been  taking;  orwhether  it  waa  an  offense 
against  the  laws  of  the  TennoTT,  to  be  pun- 
isbed  bv  a  court  proceeding  under  Its  laws. 
It  may  be  conceded  that  prior  to  the  Statute  of 
1D8C,  so  far  as  Indians  could  be  punished  for 
offeuMs  of  this  kind  in  any  conrt,  either 
federal  or  territorial,  the  Jurisdiction  would  be- 
long to  the  oite  silting  under  the  llist  branch 
andexerclstng  the  Jodidal  functions  appropri- 
ate tlieteto.  It  is  clesriy  otherwise  by  tne  Act 
of  March  8,  1886  (38  Stat,  at  L.  886).  The 
only  portion  necessary  for  our  present  conald- 
«t«tion  is  the  ninth  section  wlii<di  reads  as  fol- 
tows: 

"That  immediately  upon  and  after  the  date 
ol  the  passage  of  ihls  Act,  all  Indians,  commit- 
ting against  the  person  or  propnty  of  another 
180  U.  8. 


assault  with  Intent  to  tdlf,  arson,  buigluy,  aL_ 
larceny,  wilbln  any  Territory  of  the  United 
States,  and  either  within  or  without  an  Indian 
Reservation,  shall  be  subject  therefor  to  tha 
laws  of  such  Territory  relating  to  said  crimes, 
and  shall  be  tried  therefor  in  the  same  courts 
and  in  ttie  same  manner,  and  shall  be  subject 
to  the  same  peoalUes,  as  are  all  other  penons 
charged  with  the  commission  of  said  crimes  re- 
specavelv;  and  the  said  courtsare  hereby  given 
Jurisdiction  In  all  such  cases;  and  all  such  In- 
mitting  any    of  the  <tbove  ( 


State  of  the  United  States,  and  within  the  lim- 
lie  of  any  Indian  Reservauon.  shall  be  snhject 
to  the  same  laws,  tried  in  the  same  courts  and 
In  the  same  tnannet,  and  subject  to  the  same 
penalties,  as  are  all  other  persons  committing 
any  of  the  above  crimes  within  the  exclusive 
jorlsdictioD  of  the  United  Stales." 

This  Is  the  last  section  of  the  Indian  appr^ 
priation  bill  for  that  year,  and  Is  very  clearly  a 
continuation  of  the  policy  upon  which  Congress 
entered  eeveral  years  previuusly,  ot  attempt- 
lag,  so  far  BB  possible  snd  consistent  with  Ju» 
tice  and  existlag  obligations,  to  reduce  the  In- 
dians to  indivldualsubjectionto  the  laws  of  the 
country  and  disppoBewiththeir  tribal  relations. 
This  matter  was  fully  commeoted  upon  in  the 
case  of  CroK  Bog,  already  referred  to,  and  In 
United  Statea  v.  Kagama,  118  U.  S.  875  [80: 
228],  in  which  the  whole  history  of  the  rela- 
tions between  the  United  States  and  the  Indi- 
ans was  discussed. 

The  latter  case  arose  under  the  Statute  of 
18SC,  DOW  under  cooaidemtiou,  which  was  con- 
strued in  the  opInloD  of  the  court,  and  the  dls> 
ttnctioD  dearly  poicled  out  between  offenses 
committed  against  the  laws  of  the  United 
States  within  the  limits  of  an  organized  State 
of  the  Union,  and  those  committed  within  the 
Territories.  Itls  tberedeclared  that  the  enact- 
ment is  clearly  s^tarahle  into  two  distinct  defi- 
nitions of  the  conditions  under  which  Indians 
may  be  punished  for  the  same  crimes.  The  flist 
ia  where  the  offense  Is  committed  within  Uie 
limits  of  a  territorial  gOTemment,  whether  on  or 
off  an  Indian  Reservation,  and  "The  second  is 
where  the  offense  is  committed  b;  one  Indian 
against  the  person  or  property  of  another,  with- 
in the  limits  of  a  State  of  the  Union,  but  on  an 
Indian  Reservation.'' 

In  that  case  t&e  offense  was  charged  to  have 
been  committed  within  the  boundaries  of  a 
StaU  of  the  Union,  and  the  Indian  was  tried  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  California,  from  which  a  certificate 
of  a  dlvlaioD  of  opinion  was  made  to  this  court,  [351 1 
embracing  the  question  whether  a  murder  com-  '■"'*' 
mitted  by  an  Indian  on  the  Reservation  of  Hoo- 


diction,  and  that  It  waa  constitutionaL  lod- 
dentally,  however,  in  remarking  upon  cases  of 
crime  commillcd  by  Indians  in  the  'Territcnies, 
the  court  said  that  "In  tills  class  of  cases  ihs 
Indian  charged  with  the  crime  shall  be  Judged 
by  the  laws  of  (he  Territory  on  that  subject 
and  tried  by  Ha  oonrts. " 


Coo^fc 
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'  The  dlatbotJon  Iwtweeu  the  trial  Id  tuch 
cues  by  a  court  dttliig  u  a  Ctrcull  Court  of 
the  DniUd  Slates  to  tiy  ofleniea  againit  the  fed- 
eral laws,  and  that  in  which  It  alia  aa  a  territo- 
rial court  to  punish  Crimea  BKalnst  the  laws  oF 
the  tTerritorr,  nat  not  clearly  stated  Id  that 
opinlOD.  We  have  already  abowo  that  guch  a 
dullactlon  extefa,  and  have  Uttlo  he^tation  in 
bolding  that  ouder  the  Act  of  I38d  the  case  of 
Gfrn-ahay-ee  abould  have  been  considered  a>i  an 
offeiueagaliMt  thelawB  of  tbeTcrrltory.  That 
Btatute  sridentlj  intended  to  provide  for  Uie 
puDiihment  of  a)1  casea  of  "murder,  man' 
■ktUKhter.  rape,  assault  with  intent  to  kill,  ar- 
■on,  bnrKlary,  and  larceny,"  committed  by  In- 
dians within  anyTorrilory  of  the  United  States, 
whether  within  or  without  an  Indian  Beserva- 
tioa,  and  the  declaration  is  clear  that  tbev- 
"shall  be  subject  therefor  lo  tbe  laws  of  such 
Territory  relatjng  to  said  crimes,  and  shall  be 
tried  therefor  In  the  same  courts  and  In  the 
tame  manner,  ifnd  shall  he  subject  to  the  same 


Th«M  Indians,  then,  i 
Etalute  notio  thecrimln: 
Btates  bnt  to  tbe  laws  of  the  Territory.  The 
statute  does  not  even  define  tbe  crimes  of  mur- 
der, manslatiKhler,  etc.,  but  this  must  be  gov- 
erned by  tbe  laws  of  the  Territory,  so  far  as 
they  furnish  any  definition  of  the  crime.    There 


the  same  circnmstancea  as  ainillar  ofiCense*  corn* 
mitted  by  Indians  within  the  States;  but  the 
MOondproviMon,  which  prescribes  tbe  puulab- 
ment  of  tbe  same  offensee  when  committed  by 
Indians  If  wltbin  the  boundariea  of  any  State, 
and  within  Ibe  limits  of  any  Indian  Reserva- 
tion, declares  that  they  "shall  be  subject  to  tbe 
same  laws,  tried  in  the  same  courts,  and  in  the 
seme  manner  and  subject  to  tbe  same  penalties, 
_  ^  as  are  all  other  persons  oommitting  any  of  the 
[3SS]  above  crimes  within  the  ezclustve  juriBdtctioa 
of  the  United  States." 

This  phrase,  "wlUiIn  the  exclusive  Inrfadlc- 
tioD  of  the  United  Slates,"  Is  well  understood 
as  applying  to  the  crimes  wliich  are  committed 
within  tbe  premiaea,  grounds,  forts,  arsenaK 
navy-yards,  and  other  places  wltbin  the  bound- 
Krieaof  a  Slate,  or  even  within  a  Territory, 
over  which  Ihe.  Federal  Government  has  by 
cession,  by  aereem^it,  or  by  reservation  ex- 
clusive jurisdiction.  Those  cases  are  tried  I^ 
Circuit  or  District  Courts  of  the  United  States, 
adminlBiering  the  lavnof  the  United  Statea,  and 
not  by  tbecourla  of  tbe  State  or  those  of  the  Ter- 
Hlorr.  Theframersof  thisActwereverycare- 
ful,  in  ihU  part  of  tbe  siatute, where  the  offense 
was  committed  within  the  territorial  limits  of 
a  State,  to  declare  that  a  vloUtloD  of  the  laws 
of  Ihe  United  States  in  regard  to  these  crimes 
of  murder,  etc,  should  be  tried  in  the  courts 
exarcisiDg  the  Jurisdiction  of  the  United  States 


Ir,  and  tbe  said  conrfs  are  given  JurisdlcUoo  in 
all  Bucb  cases.  It  will  be  observed  also  thst 
this  part  of  the  statute  makea  no  distinction  Id 
regard  to  whether  Ihe  crime  wascommitted  by 
tbe  ludian  on  or  off  an  Indian  Reservation. 

We  do  not  enteriain  any  doubt  that  this  pari 
of  the  siatute  was  enacted  to  transfer  lo  the 
territorial  courts  established  bj  tbe  genemi 
mment,  as  all  Courts  of  genera)  jurisdic- 
ire  in  tbe  Territoriea,  the  Jurisdiction  to 
try  the  crimes  described  In  It  under  tbe  territo- 
rial taws,  when  sitting  as  and  exercising  the 
functions  of  such  territorial  court,  as  pointed 
out  in  the  case  of  Orow  Bog. 

TbedlaUnctionsIncidenttothbmodeoftrial  im 
have  already  been  indicated.  They  are  im. 
poriant,  relating  to  tbe  Jurtsdiction,  and  coD' 
ceraing  the  life  and  the  liberty  of  the  party, 
against  whom  a  crime  is  charged.  Whether  a 
man  shall  be  tried  In  tbe  countv  where  the  ot- 
fense  was  commuted,  or  carried  to  some  other 
county,  perhapB  hundreds  of  miles  distant,  Is  a 
matter  ol  much  consequence;  Itis  of  tbe  venue 
of  the  trial  Whether  he  shall  be  tried  by  a 
summoned  by  tbe  Haralial  of  the  Uolud 
IS  from  the  whole  Territory,  or  from  asec- 
tion  of  It,  amounting  pesaibly  to  one  third  of 
Its  extent,  or  by  a  jury  of  the  county  in  which 
the  act  was  done  by  Uie  sheriff  of  the  county, 
is  of  much  moment  lo  him;  so  also  as  U 


shall  be  tried  b7  tlie  conrU  of  tbe  TerritotT,  and 
according  to  Its  laws,  and  shall  be  subject  to 
tbe  penaltiea  which  those  laws  prescribe.  They 
ue  to  be  tried  In  tbe  same  manner  and  in  ttie 


denia  of  tbe  county,  or  by  such  a  body  suDk- 
moned  from  tbe  whcue  Territoir. 

It  1h  of  consequence  that  in  uds  new  depir 
tore  which  Conrresa  bas  made,  of  subjecting 
tbe  Indians,  in  luis  limited  class  of  cases,  lo  tbe 
same  laws  which  govern  the  whliee  within  the 
Territories  where  they  both  reside,  the  Indian 
shall  at  least  have  all  the  advantages  wfaidt 
may  accrue  from  that  cbange,  which  tianifer* 
bim,  as  to  the  punishment  for  these  crimes, 
from  the  jurisdiction  of  hl«  own  tribe  lo  tbe 

erisdiction  of  thegoTemmentot  the  Territoiy 
which  he  lives. 

We  are  of  opinion  that  thawrit  (^habeas  cor- 
puasAouId  ittue  aeprayedfor  in  taie  ca*t;  dut 


Ex  parte: 

la    the    Matter  of  CAPTAIN  JAGS. 
Petitioner 


Decttionfiiaowed—Jvritdietion  qf  Oittriet  m«fi. 

1.  The  same  dedslan  was  made  tn  tUsawsBBl* 
tiMOTeoedlDKoaseot  B3>  parte  (ion-a>av«e. 

t.  The  dUtereooee  between  tbla  owe  and  tbe  pn- 
eedlng  one.  Chat  the  petlUoaer  waa  aeDlaooed  to 
ImprSonment  In  the  PeoItentlaTr  oI  Oblo  and  Unl 
Ibe  crime  was  oonmltled  within  Hm  tadloial  dl»- 
trictand  not  upon  an  Indian  gewrvation,  bitn  nv 
Influenoe  In  tbe  deoWon  cd  tbe  qiuettoa  as  to  ibe 


Pio.  e.  Original.] 
ArgvedMareh  18,1889.  Dacided  AprR  15,1S89. 


PETITION  for  writ  of  luibeae  eorp 
warden  or  other  person  having  i 
the  State  Prison  at  Ounmbus.  Ohio,  t 


the  petitianer  who  is  oonfioed  to  tbe  Ohio  State 
Peiutentlary  by  the  sentence  of  the  Dislrid 
Court  of  tbe  United  StaUafoi  tbe  Second  Dl*' 


lyGoogle 


UiiiTMD  Statu  t.  Atxbiu. 
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irlct  )t  Aiitont.    Ordered  that  the  bibeu  oor- 

»di         Tbe  facia  are  ataled  in  the  oirfnlon. 
'^'         Mmri.  a.  F.  PAiUipt,  W.  H.  Lamftr  ud 
J.  O.  Z»elwrt  for  MUttoner. 
Mr.   Q.  A.  Jankfl,  £MM(or>Aii.,  for  m- 

■poodent; 

Mr.  Juliet  HDlar  deUnred  tbe  t^rinloB  of 
tlie  court; 

The  odI;  dlatlnctloiu  between  thk  oMe  and 
that  of  Oonahay-ee,  in  wbloh  the  c^ilnloD  hee 
Just  been  dellv^ed,  are — 

nVff.  That  Oaptaln  Jack  wm  aentenced  to 
ImpriaonoieDtat  bard  labor  in  the  PeDllentiu7 


•UtutioQ  at  Colnmbni  la  that  State; 
'  Second.  That  it  appear*  by  the  lecoia  inai 
in  the  fcirmer  case  tlw  oSenae  wa>  committed 
on  an  Indian  Reaerratlon,  while  tn  tbe  eaae  of 
Capiaia  Jack  tlw  act  wu  done  within  the  Ju- 
dl4»al  district,  botnot  upoDnx^areserratlon. 
We  do  not  oonslder  tliat  tlieae  dUterenoea 
have  anj  influence  in  the  dedilos  of  the  qnee- 
tiOD  M  to  the  JurladictlQn  of  tbe  oomt  Which 
tried  themboth,  afl(IMa(M«nq/!)HtefAI*aiM, 
M  f n  tA«/0nn«-,  <A«  writ  ^  habeu  oorpnt  M0hU 


UMITED  STATES.   Appt.. 

t. 

08CAB  J.   ATERILL  et  at 

(See  B.  CL  BepOTter%  ad.  38B-811J 

FlKt  <^  eUrk*  qf  dtitrkt  eourU  tn  nrrOort  tf 


tbe  teea  u>  be  allowed  to  olerka  of  dMilot  < 
ItaeTFTTitortcetor  tbetnorrlaea. 

8.  No  other  fees  on.  noderaeotlonUtB,  be  allowed 
to  be  ntwined  tv  elerka  of  the  dWitM  oonrta  Id 
Utah  for  penond  oompensaUoa  Uuui  la  allowed  to 
be  retained  bj  ttie  derka  of  the  diacrtot  eonrta 
DBiDBd  Id  Geotlon  SBl. 

[No.  88.J 
Arrutd  April  te.liSS.    Deeidtd  AprU  IS.  1889. 

APPEAL  froni  a  Jodgment  of  the  Bapreme 
Court  of  tbe  Territory  of  Utah  afSnnhig  a 
Judgment  of  the  District  Court  of  that  Terri- 
toiy,  for  defendants.  In  nn  action  bronKht  by 
the  united  States  upon  the  bond  of  the  clerk  of 
a  District  Court  of  that  Territory,  to  recover  a 
surplus  of  fees  and  emoluments  ncef  red  by  the 
deik,  in  exoeas  of  the  amoum  which  he  was 
enUtled  to  ntaln.    Beverted. 

The  facts  are  stated  In  the  oplnfoo. 

Mr.  Wm.  A.  Mmurr.  Attiet.  Atty-Om., 
for  appellant. 

No  oounsel  appeared  for  appelleei. 

Mr.  JtutiM  Blatebibrd  delivered  the  opin- 
ion of  the  court: 

This  Is  an  action  at  law,  brouitbt  bv  tbe 
TIntted  Stales  In  the  Dletrict  Court  of  tbe  Third 
Judicial  District  Territwy  of  Utah,  upcm  the 
official  bondof  Oacar  J.  AverilKaaderkof  the 
Third  Judicial  District  Court  of  tbe  Territory 
of  Utah,  OB  which  the  other  defendants  were 
UO  V.  8. 


sureties,  to  recover  the  sum  of  t5,SD$.S8,  being 
fn  atlemd  aarplus  of  fee*  and  emolamenla  re- 
cdved  1)7  the  said  AverOl  as  clerk  between 
August  5, 1879,  and  December  81, 1883,  In  ex> 
cesa  of  the  amounts  which  he  was  entitled  lo 
retain  for  bli  penond  eervices  and  tbe  reason* 
able  and  neccMary  uqMOsee  of  bis  office  during 
that  period,  and  for  which  it  was  Blalmed  ha 
was  bound  to  aocoont  to  the  United  States. 
Tbe  cause  was  beard  in  tbe  district  court  upon 
a  mieral  deomrrer  to  tbe  oomptaint,  on  which 
indgment  was  rendered  for  the  defendants. 
The  Judgment  of  the  district  court  was  affirmed 
on  ^peal  by  tbe  supreme  court  of  the  Terri- 
tory. To  reverse  that  Judgment  the  United 
Statea  proaecnle  this  appeal 

Section  1  of  tbe  Act  entitled  "  An  AM  to 
Begnlate  the  Feea  and  Costs  to  be  Allowed 
ClwksL  Mamhals  and  Attorneys  of  the  Circuit 
and  Dbtrict  OoorUof  tbe  United  States,  and 
for  Other  Pnrposea,"  passed  February  SS,  """ 
(chap.  80, 10  Stol.  at  ' '  ' 


aeys,BC 

Courts,  to  United  States  District  Attorney*, 
clerks  of  tbe  district  and  dicnit  courts,  mar- 
shale,  witnesses,  Junrn,  coromisslonBre  and 
printers  in  the  several  States,  the  foUowing 
and  no  other  compensadoo  shall  be  taxed  and 
allowed."  Then  followed  a  speciflcaltot  of 
feea  to  be  charged  by  rarions  dBcera  for  vari- 
ous services.  Section  8  provided  for  tbe  ren- 
dering of  accounts  of  fees,  semi-annually,  by 
district  altonteys,  clerk*  of  the  district  and  cir- 
cuit courts  and  manbals,  and '  couti^ned  tbe 
following  enactment:  "And  no  clerk  of  a  dis- 
trict court  or  clerk  of  a  circuit  oourt  shall  be 
allowed  t^  the  said  secretary,"  tbe  Secretary 
of  tbe  Interior,  "to  retain  of  the  fees  and 
emolumeotf  of  bis  aald  office,  or.  In  ease  both 
of  the  said  clerkships  shall  be  held  by  the  same 
perwoi,  of  the  ssid  offices,  for  his  own  personal 
compeiuallon,  over  and  above  the  necessary 
expenses  of  bU  office  and  necessary  clerk  hire 
Included,  aba  to  be  audited  and  allowed  by  the 
proper  accountlns  officers  of  tbe  treasury,  a 
sum  exceeding  three  thousand  five  hundred 
dollars  per  year  for  any  such  dMrict  clerk  or 
circuit  clerk,  or  at  and  after  that  rate  for  such 
time  as  he  Bhall  hold  the  office."  These  pro- 
visions did  not  apply  to  th^  clerks  of  the  lerri- 
lorial  courts. 

By  section  13  of  the  AM  "  Making  Approprt 
atlons  for  tbe  Oivtl  and  Dlph>mano  ^tensea 
of  Oovemment,  for  tbe  year  ending  the  thir- 
tieth of  June,  eighteen  hundred  and  flftv-six, 
and  for  Other  Purpoaes,"  passed  March  8d, 
1660  (chapL  176, 10  Stat,  at  L.  671),  It  was  en- 
acted "  that  the  provltiooa  of  the  Act  of  Feb- 
ruary twen^-slxtii,  dghleen  hundred  and  fifty- 
three,  '  to  regulate  the  feea  and  costa  to  be 
allowed  clerlu,  marshals  and  atlomeyi  of  the 
Circuit  and  District  Courts  of  the  United  States, 
and  for  other  purpoaM,'  are  hereby  extended  to 
the  Toritorles  of  Minnesota,  New  Mexico  and 
Utah,  as  fully  in  all  particulan  as  th^  would 
be  had  the  word  'Territories' been  Inserted  In 
the  rizth  Une  after  the  word  '  States,'  and  the 
same  had  read  *  In  the  several  States  and  In  the 
Territories  of  the  United  Statea.'  This  clause 
to  take  effect  from  and  after  the  date  of  aald 
Act,  and' the  aooountlni  officon  will  settle 


CoSIJle 
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Sdp&eub  Codbt  or  tiu  Dxitkd  Sxatba 


Oct.  Tsiui, 


4be  BCCOODti  wltlitn  ha  pnrriew  accordlDglj." 
"With  thii  amendmoit  section  1  of  the  Act  of 
TebniaiT  M,  1S68,  read  u  follows:  "That  to 
lieu  of  toe  oompeasalioD  now  allowed  by  Uw 
to  atioraejs,  lollcitora  and  procton  io  Ibe 
United  Stutes  courta  to  United  Stales  District 
Allomeys,  clerks  of  ttie  dUtrldl  and  circuit 
-couns,  marshals,  wltnessee.  juron,  commis- 
-nooers  and  printers  In  tbe  severel  Stales  and 
in  the  Territories  of  the  Uniled  Btaies,  the  fol- 
lowing and  no  other  compensation  shall  be 

^  „j  --lowed." 

I,  BS  oriei- 
idon  to  he 
medin  It,  it  clearly 
iucloded  tbe  compensatlou  to  be  allowed  to  be 
retained  by  them  for  their  Bervtces.  Tbls  Is 
«1ho  plainly  indicated  in  section  8  of  tbe  same 
Act,  in  the  provision  aa  to  the  amount  per  year 
wtiich  a  clerk  of  B.  district  or  circuit  court  may 
be  "allowed"  U>  retain,  out  of  the  fees  and 
emolumenta  of  his  office,  "for  bis  own  per- 
sonal compenaatloa."  So  when,  by  the  amead- 
made  to  186S  to  seclioD  1  of  the  Act  ot 


3  the  clerks  of  the  district  couris 
there,  the  provision  of  section  8  of  that  Act  aa 
to  compensation  allowed  to  be  retained  by  a 
■clerk  of  a  district  court,  was  necessarily  made 
applicable  to  clerks  of  district  courts  in  the 
Territory  of  Utah.  Because,  by  the  Act  of 
18SG,  tbe  provisions,  that  is,  all  the  provisions 
of  the  Act  of  1868  are  extended  lo  the  Terri- 
tory ot  Dlah  "  09  fully  in  all  particulars  as  tbey 
would  be"  had  the  words  "und  in  Ibe  Terri- 
tories of  the  United  Slates"  been  inserted  In 
BOClion  1  of  tbe  Act  of  1858  as  originally 
enacted.  This  is  further  shown  by  the  fact 
that  the  new  clause  is,  by  the  Act  of  1855, 
made  to  take  effect  from  and  after  Ute  date  of 
tbe  Act  of  186S,  and  tbe  "accounting  officers" 
are  directed  to  "settle  the  accounts  within  ita 
purview  accordingly."  This  can  refer  only  to 
the  "  proper  accounting  officer*  of  the  Treas- 
ury," who  aie  required  iiy  section  8  of  the  Act 
of  1868  to  audit  and  allow  the  compensation 
accounta  of  the  clerks  of  oouna.  Tbe  accoonU 
within  the  purview  of  the  Amendment  of  185S, 
which  the  accouutinK  officers  were  required  to 
settle  "accordingly,"  necesaarlly  included  ac- 
counts foi  tbe  compensaUon  of  tbe  clerks  of 
the  district  courts  of  the  Territory  of  Utah, 
which  were  to  be  settled  accordinK  to  the  te- 
quircmenla  of  lectioo  8  of  the  Act  ot  1658. 

This  was  the  state  of  legislation  in  regard  to 
tbe  Queetion  under  consideration  when  the  Re- 
vised Statutes  were  enacted.  Section  838  of 
tboee  statutes,  which  is  taken  from  section  1  ot 
the  Act  of  1858,  provides  asfollows:  "The  fol- 
lowing and  no  other  compensation  shall  be 
taxed  and  allowed  to  attonieys,  solicitors,  and 

Srocton  In  the  courts  of  the  United  States,  to 
istrict  Bilomeys,  clerks  of  the  circuit  and 
district  courta,  marshals,  commissi  oners,  wit- 
nesses, jurors,  and  printers  in  Ibe  several  States 
and  Territories,  except  in  cases  otberwise  ez- 


the  commissioners    . 

directed  Io  place  at  the  sections  of  the  revision 

"references  to  the  oricioal  teit  from  which 

mch  section  is  compiled."    The  references  op- 
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posite  section  B23  are  these:  "2fl  Feb..  ISoS.  p- 
bO,  s,  1.  V.  10,  p.  161,  8  Alar.,  1353,  c  lU,  b. 
12,  v.  10,  pp.  t>TO,  611."  Tbis  shows  that  On.- 
provision  of  the  Act  of  1855  nss  regarded  *i 
being  incorporated  in  section  823.  Tbe  p^> 
vision  of  section  8  ot  tbe  Act  of  1853,  in  re|,ii.l 
to  tbe  compensation  to  be  retained  by  clerks, 
was  emboaied  in  section  889  of  the  Rcvi*e<i 
Statutes,  in  these  words:  "Noclerkof  adistriu 
court,  or  cleik  of  a  circuit  court,  shall   be  al 


atn  of  the  lei9 
.  '.in case  both ul 
the  said  clerkships  are  held  by  the  same  person, 
of  the  fees  and  emoluments  of  tbe  said  ofBcci. 
for  his  personal  compensation,  over  and  above 
his  necessary  office  expenses.  Including  Deces- 
sary  clerk  hire,  to  be  audited  and  allowed  by 
tbe  proper  accounting  oSlcen  ot  the  Treasury, 
a  sum  exceeding  three  thousand  Are  huodred 
dollars  a  year  for  any  such  district  cl«rk,  or  for 
any  such  cbxniit  clerk,  or  eiceeding  that  rate 
for  any  time  less  than  a  year."  By  secUou  IS 
ot  the  Act  of  June  22, 1870,  chap.  ISO  (IS  Stat 
at  L.  1U),  the  Attomey-Oeneral  had  been  given 
the  supervisory  power  over  the  aocouois  of  tbe  ,  jjg 
officers  of  courts,  in  place  ot  the  Secretary  of 
the  Interior.  The  exceptions  contained  in  sec- 
tion 840  have  reference  to  the  clerfca  of  tbe 
drcult  and  diatrict  courts  in  California,  Or^on, 
and  Nevada,  who  are  authorized  Io  retain,  for 
tbelr  personal  compensation,  out  of  fees  re- 
ceived, not  exceeding  $7,000  a  year.  Seclkn 
843  grants  additional  compensation  Io  derkt 
and  marshals   for  special   serricea   In    ptite        i 

Wethlnk  that sectionsSSSand 880  must  have 
tbe  same  construction  that  secUone  1  and  S  of 
the  Act  of  1858  were  required  to  have,  after  the 
enactment  ot  the  Act  of  1855,  and  that  Umy 
apply  to  the  allowance  for  compensation  to  tlr 
clerEs  of  district  courts  In  the  Territory  oi 
Utah.  There  is  no  indication  in  the  languip! 
of  those  sections  of  the  Revised  Statutes  of  any 
intention  Io  change  the  meauiDg  of  aactioos  1 
and  8  of  the  Act  of  1638,  aa  modified  by  tbi  | 
Act  of  1853,  as  such  meaning  stood  on  tne  I>a 
of  December,  1678.  In  tbe  absence  of  such  ia 
dicatlon,  sccUons  833  and  830  of  tbe  Rcvivl 
Btatutfs  must  be  acceptod  as  tbe  law  on  the 
subjects  which  they  embrace,  as  It  existed  no 
tbe  1st  of  December,  1878.  United  8taUa  v. 
Bown,  100  U.  S.  e08J;2S:  681J;  Ocimbria  It*» 

""7^ 


read  as  follows:  "That  Ibe  AM  of  tbe  Te>TH» 
rial  Legislature  of  the  Territoir  of  Utah,  enti- 
tled 'An  Act  in  relation  to  Haruials  and  Attur 
neys,'  approved  March  third,  eighteen  hoDdml 
and  fltty-two,  and  all  laws  of  aaid  Terrlton 
inconsistent  with  the  proviidons  of  tbia  Act. 
are  hereby  disapproved.  The  Act  of  Conner 
of  the  United  Slates  entitled  'An  Act  to  Ran 
late  the  Fees  and  (Awts  to  be  Allowed  CloHb, 
Marshals,  and  Attomen  of  the  Clrcait  and 
District  Courts  of  the  United  States,  aod  for 
Other  Purposes,'  approved  Febnuvy  tmsiy- 
sixth,  eighteen  hundred  and  flftf-three,  b  ex 


OtBBt  T,  ComoiJDATBD  Qab  Oo.  ow  Euauorm. 


tended  over  Nid  sbaU  applj  to  Ui«  fees  of  like 
ofBoen  In  wld  Territory  of  Dtab.  But  the 
dislrict  attorney  Bb&Il  not  bv  fees  and  salary 
tOKeUier  receire  more  than  tnirty-five  buadred 
dolIatB  per  year;  and  all  fees  and  moneys  re- 
MOI  celred  byhlia  above  said  amouet  eball  be  paid 
iato  the  Treamiry  of  the  Ualled  States."  Wo 
do  not  percelre  that  this  sectioD  changes  the 
law  as  ft  then  existed,  in  the  particular  in  ques- 
don.  There  Is  no  express  repeal  of  the  pro- 
vision of  the  Act  of  ISGG,  uor  anything  lucon- 
siatent  nith  it.  The  Act  of  1868,  that  Is,  the 
entire  Aot,  is  extended  over  and  made  lo  apply 
to  "the  fees  of  like  officers  in  said  Territory  Ot 
Utah,"  that  is,  to  "the  fees  and  coals  to  be  al- 
lowed clerks,  maiHlials  and  attorneys"  Id  the 
district  courts  In  Utah,  subject  to  the  special 
provistoD  of  section  7  as  to  the  compensation 
of  the  district  attorney.  The  allowance  of  fees 
covers  the  allowance  of  oompensation  to  be 
letained  out  of  fees,  in  the  eettlemenl  of  ac- 


tar  as  the  compensation  of  the  clerks  of 

the  district  conns  in  Utah  was  concerned. 

It  temalns  only  to  notice  section  1B83  of  the 
ReTiBeil  Statutes,  which  provides  as  follows: 
"The  fees  and  costs  to  be  allowed  to  the  United 
States  attorn^  and  marsbaU,  to  the  clerks  of 
the  supreme  and  district  courle,  and  to  Jurors, 
witnesses,  commisalODers  and  printers,  in  the 
Territories  of  the  United  States,  shall  be  the 
same  for  similar  services  by  sucji  persons  as 
prescribed  in  chapter  sixteen,  title  'Thb  Ju- 
diciary,' and  no  other  compensation  shall  be 
taxed  or  allowed."  Reference  is  made  in  the 
margin  (rf  section  1883,  both  Id  tbe.flrst  and 
second  editions  of  the  Revised  Blatotes,  to  the 
organic  and  other  Acts  relating  to  nine  Terri- 
tories, including  Utah,  and  to  section  13  of  the 
Act  of  March  8,  1860,  hereinbefore  redted, 
showing  that  section  1883  was  compil«i  from 
the  statuti^piovi^oDa  thusreferrea  to.  This 
section  1888  most  have  the  same  conatraction 
above  given  to  sections  1  and  8  of  the  Act  of 
1868,  as  modified  by  the  Act  of  1855,  and  to 
sections  838  and  889  of  the  Revised  j^tatutes,  as 
enacted.  The  fees  mentioned  in  aeclion  1888 
as  "to  be  allowed"  to  clerks  of  iJie  district 
court*  in  the  Territories,  cover  the  fees  to  be 
retained  by  them  for  compensation  for  services. 
Sections  838  and  839  are  in  chapter  IS  of  the 
title  mentioned.  They  prescribe  the  fees  to  be 
allowed  to,  and  retained  by,  clerks  of  district 
courts;  "and  no  other  compensation"  can,  un- 
S411  der  section  1883  be  allowed  to  be  retained  by 
clerks  of  the  district  courts  in  Utah,  for  per- 
sonal compensation,  than  Is  by  the  provisions  of 
chapter  16  of  the  title  mentioned  prescdiied  to 
be  allowed  to  be  retained  by  the  clerks  of  the 
district  courts  named  in  section  639,  for  per- 
sonal compensation.  Section  1883  is  in  the 
same  language  in  both  editions  of  the  Revised 
Statutes,  but,  in  the  3d  edition,  a  margin^ 
reference  is  made  to  section  7  of  the  Act  of 
June  33, 1874,  hereinbefore  quoted,  passed  af- 
ter the  Revised  Statutes  were  enacted. 

Th«  jvdgmtnl  of  the  Supreme  Govrt  ^  Ilia 
Territory  of  Utah  it  rmersed,  and  the  earn  ii  re- 
manded tothat  Gowri.  with  adirution  toretMrie 
the  jvdgmeiU  of  the  Third  Judicial  Dittriet 
Court  a  ikt  Territory  of  Utah,  (Utmitting  the 
eompiaint,  ontf  to  take  tuah  further  proeeedingi 
UO  r.  S,  U.  S..  Book  82.  6 


Mr.  Chi^  AriiasFnUar  was  d 
of  the  court  when  this  case  was  argoed, 
took  no  part  in  its  dediiotL 


WnJiIAU  -W.  GIBBS,  lyr.  in  Brr., 


IB.  a  Beponer^edaw-UU 

Inttrvetim  to  ivry— agents  fm  for  pnsurtng 
«nJaif/U  eontraet—eontraet  betuiem  gat  eon- 
paniee-^uhen  iliegai—publio  Aiiiti  tOigal 
ampIajmunL 


a.  Tbe  court  will  not  asalBt  the  plalntUT  to  nt 
psyment  for  efforts  to  aooompllshwhattbe  law  de-  . 
olaies  Btiould  not  tw  done. 

[No.  230.] 

Argued  March  19,  to,  1389.    Bedded  April  IS, 

1889. 

TN  ERROR  to  the  Circuit  Court  of  the  Unit- 
X  ed  states  for  tbe  District  of  Maryland,  to  re- 
view a  judgment  for  defendant  Id  an  action  for 
services  rendered  by  plaintiff  in  negotiating 
and  consummating  an  arruogement  and  settle- 
ment of  differences  between  the  defendant  and 
another  gas  company  of  the  same  city,  Af- 
firmed. 

Statement  by  Mr.  Chi^  JuMee  FoUert 
PlalntiS  In  error  Iirought  this  action  in  tbe 
Circuit  Court  of  tbe  United  Btaiee  tor  tbe  Dis- 
trict of  Maryland  against  the  defendant  in  er- 
ror, "a  corporation  duly  incorporated  under 
the  laws  of  Maryland,  for  money  payable  by 
the  defendant  to  tbe  plaintiff,"  as  slated  in  the 
"bill  of  particulars  of  plalntiS'e  claim,"  "for 
services  rendered  by  me  at  your  request  in  ne- 
gotiating and  consummating  an  arrangement 
and  settlement  of  differences  between  the  Con- 
solidated Gas  Co.  of  Ballo.  Cl^  and  the  Equi' 
table  Goi  Light  Co.  of  Balto.  City,  between 
July  IM,  im,  and  November  1st,  188^ 
$60,000;"  and  a  trial  was  bad  upon  the  gen- 
)  »» 


Svrxaa  Couet  of  tub  Dkitbd  Stated 


From  tike  bUl  of  txeeplb>a»  It  appe&n  that— 

"  At  tb«  trial  of  tbti  cue,  the  iDcorponUon 
of  tbe  defendsot  being  Bdmlttad,  the  plalntta, 
to  malDtaiD  tbelmieaapoD  his  pu^loliied,  gave 
in  evidence  the  agreement  tollowlDg  between 
■aid  defeiidBiit  and  tbe  BqoUable  Oaa-Light 
CompaD7  of  Baltimore  CItr,  a  Maryland  cor- 
potalioD — that  la  to  ea.j:  AaBBEXBHT.— Tbia 
aereemetit,  made  tbli  seventh  da7  of  Octobn, 
eighteen  hundred  and  eighty -fonr,  between  the 
Equitable  Gas-Ligbt  Company  of  Baltimore 
City,  a  corporation  duly  organized  under  the 
Uwe  ofthe  State  of  Haryland,  party  of  the  first 
part,  and  the  Conaolidated  Oa*  Company  of 
Baltimore  Ci^,  a  corporation  duly  organised 
under  the  lawi  of  the  Mine  State,  party  of  the 
second  part.  Whereas,  the  parties  hereto  con- 
duct the  business  of  making  and  sellinK  gas  in 
the  diy  of  BalUmore,  Maryland,  and  for  some 
time  past  have  been  drawn  Into  aclive  compe- 
tition, resulting  in  a  loss  of  proflta  to  each  com- 
pany, as  well  as  targe  ezpenaes  and  great  an- 
noyance; and  whereas,  each  party  hereto  de- 
aires  to  enter  Into  an  arrangement  with  the 
other,  whereby  the  bn^ness  at  each  may  be 
conducted  In  a  more  profitatile  manner  than  at 
preaent: 

"How,  therefore,  in  consideration  of  the 


^■TS.". 


_.  Gas  shall  be  sold  by  each  company  at  „ 
lale  of  one  dollar  and  seven^-flTs  cents  per 
thousand  cubic  feet,  with  a  rebate  of  fifteen 
cent*  a  thousand  feet  to  consumers  for  pay- 
ment wilUn  seven  davs  from  dale  of  rendering 
bill,  unless  the  rale  uall  be  changed  by  — *-' 

al  agreement  of  tb -*'~  *■ — '-  ' — 

but  It 

I  oontiacl,  it  C~agreed  that 

competition  on  the  part  of  ai^  other  gas  com- 
pany the  said  patty  of  the  second  part  shall 
nave  tbe  right  at  its  discretion  to  reduce  the 
rata  at  whldt  gas  shall  be  sold  by  diher  or 
both  of  tbe  putlea  hereto,  and  shall  have  the 
ri^t  at  its  discretion  to  fix  and  change  said 
pBoe  at  which  gas  shall  be  sold  br  eluier  or 
both  of  the  parties  hereto,  from  time  to  time 
io  long  as  such  competitioQ  shall  coatinue; 
AmfiJAl,  That  said  price  shall  not  be  placed  at 
len  than  one  doUar  (fl-OO)  pei  thousand  feet 
wlthoutthe  mutual  oonsent<rf  the  parties  here- 
to in  writing.  The  Introduction  of  gas  from 
the  street  maEn  to  the  Inside  of  tbe  building  to  be 
Ugblad  will  in  >U  cases  be  done  by  the  compa- 
nlee,  for  which  the  proi»letor  of  the  building 
or  tbe  person  applying  for  tlie  supply  of  gas 
will  be  required  to  pay  in  advance  the  sum  of 
eight  dollars  (98.MQ  to  cover  the 
tapping  main,  laying  service  pipe,  a 
and  Its  coonecDon  to  tbe  building  line. 
extra  charge  will  be  made  where  the  bnDdlng 
is  set  back  from  the  building  Une. 

"  8.  Each  party  hereto  shall  deduct  bom  Its 
receipts  and  retsjn  the  sum  of  one  dollar  for 
every  thousand  feet  of  gas  sold  by  It  as  a  basis 
of  ooat  to  cover  all  expenses  of  the  business  of 


L  AU 


i  meten  oasald 


ins,  and 


'SlX 


largement  of  the  capacity  of  tbe  works  neces- 
sary to  do  the  increasing  business  durinr  tbe 
continuance  of  this  agreement,  shall  be  maae  by 
the  Consolidsted  Gas  CompaJiy  '*  "-■•* 


IS  Company  of  Baltimore 


erty  mcheolaiv 
tbe  Equitable  Company  only  being  required  to 
provide  the  meten  and  services  necessary  to 
supply  sodi  additional  consumers  as  may  be 
fumiMied  by  It  under  section  0.  below. 
"4.  Divbton  of  receipts  slujl  be  nude  as  fol- 


lowa  viz.: 

"1.  Allreerinis..  _  . 

one  dollar  per  tnonsand  feet  allowed  as  a  ba^ 


.  All  reerinis  (over  and  above  the  som  of 


tober  first,  «L „— , . 

shall  be  divlited  between  the  parties  hereto  in 
the  following  propordons,  vis.:  Tbe  party  of 
tbe  first  part  sbiall  receive  such  a  proportion  of 
the  same  as  tbe  amount  of  gas  sold  by  It  dur- 
ingtheyearending  October  first,  eighteen  hun- 
dred and  eigh^-four,  shall  bear  to  tbe  total 
Juantity  of  gas  sold  t^  both  of  Uie  parties  bcRto 
uring  that  period,  provided  the  quantity  sold 
t?  the  partv  hereto  of  the  first  part  daring  said 
period  shall  not  exceed  two  hundred  and  thir- 
teen millbns  offset  C3t 8,000, DO(Q,  and  the  party 
of  the  second  part  shsll  receive  all  tbe  balance  ^. 
after  deducting  tbe  amount  to  whl<di  tbe  party  ^n 
of  the  first  port  shall  be  entitled,  as  Above  provid- 
ed, it  being  expressly  underrtood  and  agreed 
that  tbe  baris  of  participation  In  said  receipta 
shall  be  the  proportion  which  tbe  quantity  of  gas 
sold  by  each  party  from  October  first,  ^^leen 
hnndred  and  eighty  three,  to  October  firat,  eight- 
teen  hundred  and  eii^ty-four,  bears  to  tba 


that  neither  party  h.  .  _ 

more  thereof  tban  by  *ucb  a  basis  of  divisioa 
it  would  be  entitled  to,  sublect,  however,  to  Um 
foregoing  provision  that  tne  quanti^  aoM  by 
the  party  of  tbe  first  part  dnrlng  tbe  said  year 
enduig  October  first,  eighteen  hnndred  and 
eighty-four,  shall  not  be  considered  as  exceed- 
ing two  hoiidred  and  thirteen  mllliMis  ($31^ 
0W,OOO)  of  feet  as  aforesaid. 

"  S.  All  receipts  (over  and  above  the  said  al- 
lowance of  one  dollar  per  thousaod  feet  ■•  • 
basis  ot  cost)  from  gas  sold  each  year  apon 
sales  in  excess  of  the  said  total  quantity  aold 


during  the  year  ending  October  fliat,  dglitecB 
hundnd  and  dgbty-fonr,  shall  be  divided  as 
follows,  via.:  !&  party  of  the  fliat  part  ahall 


sad  the  par^  of  tbe  tecmid  part  shall  reesiva 
all  the  balance  of  such  receipts  b 
creased  sslea. 


lefpts  from  said  In- 


6.  Neither  party  hereto  shall  soIicH  any 
business  belocging  to  tbe  other,  Int  either  par- 
ty may  take  such  coosumeia  of  tba  other  s» 
may  volontarlly.wltbont  any  soUdtatkoi,  desire 
to  change  from  one  to  tbe  other. 

"8.  All  tlie  accounts  between  the  partisa 
hereto  hereunder  shall  be  adjosted  qmrimj  on 
tiie  tenth  days  of  February,  May,  August  mac. 
November  of  each  year  for  the  quarter  ending 
on  tbe  last  day  of  December,  March,  June  and 
September,  end  settlements  of  all  balances  afanQ 
be  made  within  ten  days  th«nafter.  "Dm  mtd 
adjustment  of  accounts  shall  be  made  by  aa 


OiBBS  T.  CoaaauDOto  Oas  Oo.  or  BAunnosa 


8W-Ut 


ftndltoT,  wbo  aball  be  chotni  lij  the  ngnement 
ot  both  parttes  hereto. 

'*7.  If  any  dlfferencei  or  mlmmdentandlDg 
arise  hereunder,  the  matter  hi  dlipnte  ihall  bo 
referred  for  deddoo  to  three  arbllen,  whnae 


OOf  and  eftect.  bald  arbiteis  shall  be  choaea  as 
follows,  viz.:  One  shall  be  cbosen  by  each 
party  heieto  andthethird  by  thetwo  so  chosen: 


mailed  or  person^y  deliTerecl,  to  appoint  an 
Krbitei,  the  party  makiDg  such  request  shall 
appoint  two  arbiters,  who  shall  appotnta  third, 
as  above  provided. 

"8.  It  IS  further  undeistood  and  agreed  that 
If  dtber  party  hereto  shall  at  any  time  willfully 
fail,  omit,  or  oeglect  to  perfwrn  or  shall  violate 
any  of  the  oovenanis  heidD  contained,  such 
paxty  shall  be  liable  (o  the  other  for  all  loss  aud 
damaee  caused  to  or  suffered  by  It  Ibereby. 
and  that  the  damaces  which  shell  be  caused 
tbcmby  will  be  equal  to  the  sum  of  two  hun- 
dred and  fifty  thousand  dollars  (tSGO.OOO),  and 
that  the  party  who  shall  lo  fall,  oe^ect  of 
omit  to  perform,  oi  who  iball  violate  any  of 
"- 'therein  contained,  shall  at  once 


thereupon  pay  to  the  other  party 

i__j__:^  ^^  gjj    thousand 

.  ,  mages,  and  that  upon 

ptty  the  same  upon  demand  nit  may  be  brought 
therefor,  Id  which  the  damage*  so  caused  or 
suffered  shall  be  asseSMd  at  said  sum  of  two 
hundred  and  flf^  thousand  dollars. 

"0.  This  agreement  shall  take  etiect  from 
October  fifteenth,  eighteen  hundred  and  eigb^- 
fout,  and  shall  continue  in  force  for  tbir^ 
jean  from  Ita  date." 
[Duly  signed  and  sealed  CvMxt  7th,  1881] 

"The  plaintiff  thea  proved  theinoorporaOon 
of  like  United  Gas  Improvement  Company,  a 
coiporatton  incorporated  by  and  doing  buslDeas 
In  the  State  of  Pomsylvaida. 

"The  plaintiff  further  proved  that,  at  the 
time  at  tbe  agreement  afoieeaid,  be  was  the 
general  manager  ot  the  said  United  Oes  Im- 
provement Ccmipany,  and  the  bosineae  of  the 
said  corporation  was  the  owning,  improving, 
leering,  and  manipulation  of  gas  property 
thronghont  the  country,  said  company  utng 
the  owner  of  many  gas  works  in  vaiions  {wrts 
ot  tbe  Union,  and  couatantly  in  negotiation  tor 
the  tale  and  purchase  of  that  Und  of  property. 

"He  further  proved  that,  by  reason  of  the 
rivalry  In  the  City  of  Baltimore  between  the  de- 
Mi]    feodantandthe  EqoiUble  Oas-Ught  Company 
aforesaid,  the  price  of  gas  had  been  redoced  to 
a  figure  below  that  at  which  It  could  be  proflt- 


atber  gas  oompanka  throughoot  the  country, 
liad  been  materially  inconvenienced  by  the  tact 


tiff  and  his  company  that  the  conflict  In 

more  should.  If  poasiUe,  be  hnrngbt  loan  ami- 
cable tennlnation,  and  the  plubtlff  made  a 
cogmetion  to  that  effect  to  the  preridentof  the 
Eqiutable  Gaa-Ught  Company,  and  In  oooae- 
110  V.B. 


qnence  thereof  was  employed  bv  that  oompanv 
to  bring  about  a  aettlement.  If  posslble,  with 
tbe  defendant.  For  this  purpose  the  plaintiff 
vtsiled  Baltimore  and  opened  negotlatloiiiwith 
the  detendaol,  which  were  carried  on  for  some 
lime  by  proportion  and  counter  proposition, 
snd  resulted,  finally.  In  the  agreement  hereto- 
foie  Inserted  in  this  bill  of  exceptioaa. 

"The  plaintiff  gave  ftmher  evidence  tending 
to  show  that  early  in  those  negotiations  he  in- 
formed the  defendant,  through  the  committee 
representing  it,  thst  he  was  employed  and 
would  be  paidt^theEqnitableQas-LiKht  Com- 
pany Ifhemadeanarraoeement  satls&ctory  to 
that  company,  and  that  if  he  should  be  succeaa- 
ful  in  biioglng  about  a  settlement  satisfactory 
to  the  defenoant  also,  he  should  expect  ana 
claim  to  be  compensated  by  the  defendant  like- 
wise. 

"Further  testimoin*  in  respect  to  the  matter 
of  bis  said  negotiations  and  services  and  his 
claimed  and  expected  compensation  from  the 
defendant  was  given  bj  the  plaintiff  tending  to 
support  and  establish  iLe  hypotheses  offset  set 
up  l^  the  plaintiff  In  those  regards  in  his 
prayers  herdnafter  to  be  Inserted. 

"The  defendant  then,  to  malnt^  tbe  Issues 
upon  Its  part  loined,  gave  In  evidence  the  Acts 
of  the  Oenenl  Assembly  of  Maryland  of  1807, 
chap.  188,  and  ot  1889,  chap.  SSft,  both  relat- 
ing to  the  Equitable  Oaa-Ught  Company  ot  Bal- 
timore 01^,  which  it  was  sgrecd  might  be  read 
in  evidence.  If  neceMary,  trom  tbe  statute  book, 
on  the  hearing  in  error. 

'  'The  defendant  further  gate  evidence  lend- 
ing to  cootta^ot  the  evidence  on  the  part  ot 
the  plaintiff  in  regard  to  what  occurred  between 
the  plaintiff  and  the  defendant's  committee  la 
respect  to  the  negotiations  aforementioned,  and 
to  the  plalntifrs  allwed  demand  for  oompen- 
iatlon  from  the  defendant,  and  tendlnK  to  dis- 
prove tbe  tacts  assumed  as  the  hypotneaes  of 

.„  _  _,.._..— J,.  ,yjj  (jij  defendant  tur- 

)  tending  to  eelablish  and 


the  plaintiff's  prayeis;  and  tbe  defendant  fur- 
ther gave  evidence  tending  to  eelablish  and 
maintain  the  hypotheses  of  fact  set  up  by  the 


Various  Instmclions  were  asked  on  bebarf  ot 
each  of  the  parties,  irtiloh  the  court  declined  to 
give,  but  at  defendant's  reqiuat  instructed  the 
jarv  "that  tbe  plaiotlfl,  upon  the  pleadings 
and  evidence  In  uls  case,  1>  not  entitled  to  re- 
cover, because  the  contract  offered  In  evideuoe, 
and  for  the  procuring  ot  the  making  whereof 
he  claims  compensation  in  this  suit,  was  Illegal 
and  void," 
Mr.  B.T.  WaJlU,  for  plaintiff  in  error: 
Tbe  recognition  of  public  policy,  Indepen- 
dentlv  ot  statutory  regulation,  as  a  test  of  the 


AfeAonten  t.MMth.  S  Bhig.  239, 258;  Datda 
T.  Daviet.  L.  R.  86  Ch.  DlvTIin,  SU;  BadUtr 
T.  Biggt.  4  H.  L.  Cas.  48T-480;  HOtm  t.  Bek- 
trtUt.  fl  El.  ft  BL  47,  S4;  PHtMng  S  If.  Big. 
Cb.  V.  Amjum,  L.  B.  19  Eq.  4SS:  Jb  ThMl  2U<K« 
ff  Food),  52  Hd.  620,  5S«:  Tidatv.  Oirard,  48 
0.  a  S  How.  lOT,  196  (11:  2051:  " 


u.  o.  «  ^Lvn.  iDij  .1^  V^^-  ^Jni    HSmffkntu  *. 

DubuoM  A  B.  dS.<U.U  Iowa,  191,  SOS; 
Omaii  v.  anoint,  81  Fed.  Bep.  8«l,  MH;  Thi- 
dall,  a  J.  In  WatA  v.  Futmlt.  9  BIng.  ISS; 
Onenbood,  PaUlc  VtiOtj,  Bole  U»,  pp.  lit, 
»S1 


SUPBUIS  COUBT  OF  THK  UHITRD  STATBL 


Oct.  Tsbm, 


117,  and  COKI  In  notea;  Onmn  lAeam  Nov.  Oo. 
V.  IFtn*n-.  87  U.  8.  80  W«U.  64  (32:  BIS); 
BatnMY.  Geary  J^  K  8S  Ofa.  DIt.  IM;  mU 
V.  JTeXain,  117  U.  B.  060,  S78  (SQ:  Ml,  948); 
17.  a  T.  £fe)^/  Am.  &  a>.  U8  U.  S.  2&S-3«i 
^:  178-17S}. 

b  contracts  in  restraint  of  tnde,  tbe  n- 
Uralot  must  be  raaaoDoble. 

Homr  T.  Oraett,  7  Blag.  748;  SitAeoA  t. 
C!»tor,«Ad.ftEt488iJraUaiiT.  JToy,  llHeen 
&  W.  098,  004,  000;  Baina  t.  Oearv,  L.  R.  8S 
Ch.  Dlv.  IH;  itiwte  ▼.  i)ai)<:ar,  L.  R.  M  Ch. 
DlT.  SSS,  8M,  807,  898:  Bovimm  T.  AnwtOM. 
L.  R.  14  Cb.  Div.  808;  Sat.  Aw.  Am*  t.  Mar- 
t/iaa,  L.  R.  40  OtL  DlT.  113;  Diamond  Matek 
Oo.  T.  BeOar,  0  CoiL  Sep.  181-187. 106  N.  T. 
478-487;  Pollock.  Cont  810,  810. 

Tlw  test  of  pabSc  policy  Is  to  be  applied  with 
the  neatest  cauHoD. 

i&Aiirtteni  y.  MMwh,  2  Bing.  829. 

Contracts  involTlog  the  qneatlon  of  Interfer- 
ence with  ttade  an  primafaeie  valid. 

Pollock,  Oont  81S;  Mogvl  ateatmhip  Oo.  v. 
MeQrtgor.  L.  R.  81  Q.  B.  Dlv.  M4,  OoS. 

Stales  m^eslabll^  monopolies  for  public 
parpoaea. 

Sawghter  SauM  Oatet,  88  U.  S.  10  Wall.  86 
<SI:8H):  Nea  OrbantWat^WorU Co.-r.  Biveri, 
hSU.  B.  074(38:036);  iVw  OrUant  Oariight 
Oo.  T.  La.  UqU  ±  Beat  Oo.  IIG  U.  B.  650  (30: 
610);  Louunills  Oat  Oo.  v.  OitiMBOt  OasligAt  Oo. 
110  U.  8.088(29:010). 

Cooiracta  io  restraint  of  trade  will  be  valid, 
irben  the  restriction  is  not  larinr  and  wider 


than  the  protectloD  of  tbe  party  with  whom  the 
contract  fa  made  can  posdbW  require. 

Qvarand  t.  Dandda,  82  Md.  001,  670;  Booth 
▼.£i>M)uon,06Md.419:  ToTiaaandaValUy  dbO. 
R.  Co.  T.  iftw  York,  L.  B.  <ftTF.  R.  Ch.  42  Hon, 
406, 499;  Lalie  v.  LoriUard,  1  L.  R.  A.  466,  UO 
N.  Y.  BIO.  682-684;  Di^ww  A  8.  0.  R.  Oa.y. 
Riehmona.  BO  U.  B.  18  W^  S81.  090  (23: 178, 
170);  OetUrtU  Shade  Roller  Oo.  t.  OuAman,  8 
NewEoE.  Rep.  600, 148  Haas.  808, 868;  Ukraifi- 
ka  T.  Smarringfiauim,  8  Ho.  App.  623;  Colvm- 
but.  P.  S  I.  B,  Co.  y.  IndtanapM*  A  B.  R. 
Oo.  5  McLean,  KXi-4M;AndroKcgginAE.B. 
Oo.  T.  AndrooeoMin  A  Cb.  63  Maine,  417.  434; 
Oreenbood.  Poblic  Folic?.  824,  Role  270. 

Although  contracts  canaot  be  enforced,  ret 
if  parties  carry  Ibem  oat  the;  become  entitle 
to  claim  tbe  promise  or  payment  due  in  respect 
of  it. 

Leake,  Coot.  Loud.  187B,  788;  Bithep  y. 
mtehin,  88  L.  J.  N.  S.  Q.  B.  20. 

Where  coolracla  are  positively  Immoral  or 
m^al,  the  property  earned  from  tbem  will 
dealt  with  according  lo  e — '■"    """■  '"""  - 
tracts  will  define  the  relal 
theproperty. 

nantertBanlt-r.  Union  Bank,  88  U.  B.  16 
Wall.  488  (21: 478);  WeiUm  Onion  TO^.  Oo. 
T.  Burlington  A  S.W.  R.  Co.  i  McCrary.  1S8, 
188;  Owft  T.  a/ierman,  4  McCrary,  88. 

Tbm  agreement  having  been  esecnted,  the 
paitlei,  uavlne  submitted  lo  its  terms,  are 
dearly  entitled  to  the  benefit  of  the  oonsldera- 
Uon  sttpnlated. 

irw«»  T.  miMar,  110  tr.  40»,  609, 610(38:  SSS, 
880);  AiwMttM  T.  BmOlt,  106  U.  8.  209.  276 
(27:728,72«:»«ii>artv.  BchaU,  8  Cent.  Rep. 
609.  05  Hd.  807,  808;  Qilberlr.  Qougar,  8 Bin. 


If  the  plaintiff  rendered  aervioes,  the  inir 
could  infer  an  agreement,  ei pressed  or  impHwC 
to  pay  him, 

kteruier  v.  Traford.  48  Md.  30;  FoUm^ 
Gout.  10. 

Meurt.  R.  D,  HorrUoa  and  H.  P.  Bond, 
for  defendant  In  error; 

The  grant  of  a  right  to  supply  gaa  to  a  m» 
tddpallty  la  the  grant  of  a  francUw  in  eoorid- 
eranon  of  tbe  pnfonnance  of  a  pnUic  service. 

JKw  OrUant  OaUight  Oo.  v.  La.  Lioht  A  EM 
Oo.  lis  n.  a  660  (:^;616);  LouinHU  Gat  0*. 
T.  (KMmm  Qadiaht  Oo.  116  U.  8.  ess  (89:  Wfy 

AgreemeDts  wtaerahy  the  doe  performance  of 
pnbUc  duties  is  endangered  or  prevented,  m 

jForrt*  Run  Ooat  Oo.  y.  Barelag  Owl  Oo.  m 
Fa.  178;  Hartford  A  If.  B.  R.  Go.  v.  Ifm  York 
AN.B.R.Oo.i  BobL  411;  Stanton  r.  Allat, 
6Denlo,  486;  OhaTltonT.lT»ioea»iJeAO.R.Oa. 
6  Jar.  S.  S.  1096;  SI.  Louit  v.  St.  Lottit  0» 
Uffht  Oo.  0  Mo.  App.  484. 

Contracts  wheret^  corporattons  disable  tbem- 
selves  from  performing  their  chartered  duties, 
are  void  ai '--  — *^" "~ 


414;  Stanton  v.  Allen,  6  Denio,  4._  . 

The  agroement  was  expressly  forbidden  by 
the  mutate. 

Sinking  Fund  Oatt*,  99  U.  B.  718  (25:  601) 
Pa.  OoUeiHi  Oatei,  80  U.  8.  18  WaU.  218  (80: 
658);  Salt  Lake  Oity  v.  HoUitter,  118  C. 
8.  366  (80: 176);  Union  Nat.  Bank  v.  MaWieM, 
98  U.  8.  636  (36: 189);  Barrit  v.   AunrMb,  Si 


Mr.  Chi^Jvetiei  Fnllar  delivered  the  ofrin- 
ion  of  tbe  court: 

Tbe  plaintllT  sought  to  recover  compenn- 
tton  for  services  alleged  to  have  been  rendered 
by  him  to  the  defendant  in  securing  tbe  con- 
tract in  question  between  tbe  defendant  and  the 
Equitable  Qas-Light  Company  of  Bsltimoie. 
Ills  objected  that  tbe  court  emd  in  giving  iha 
instruction  that  the  plaintiff  was  not  entitled  lo 
recover,  because  It  BHaumed  a  material  fact  in 
dispute,  which  should  have  been  left  to  the  , 
jury,  namely:  that  tt  was  "for  the  procuring 
of  tht  making"  of  the  contract  offered  In  evi- 
dence  that  compensation  waa  claimed.  Tbe 
record  does  not  sbo*  tbat  this  objection  to  the 
instruction  was  taken  In  the  court  below,  nor 
doea  It  contain  any  evidence  tending  to  establish 
that  the  pUintItt  claimed  compensation  for  any- 
thing else  than  for  services  in  teiuging  about 
the  agreement  Plaintiff's  bill  of  paitlcalan 
Is  for  services  "in  negotiating  and  coDsumnisi- 
ing  an  arrangement  and  sMlement  of  difle^ 
ences"  between  the  two  gaa  compantea;  and  be 
put  tbe  contract  in  evidence  and  adduced  proof 
that  he  canted  on  negotiallona,  whlcb  "reanlt- 
ed  finally"  in  tbe  execution  of  it  Be  was 
general  manager  of  a  corporatiaD  eogaced  ia 
the  business  w  the  "owning,  improving.  Iea» 
ing,  and  manipulation  of  gas  property  through- 
out the  country,"  and  as  his  company  tad 

in)U.s. 


IffiS. 
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oUurr  gu  compuiiea  "bad  been  nuMrlally  in- 
convenlenced  b;  the  bet  tbat  tbej  were  ra- 
quired  aod  expected  b;  tbrir  ciutomeTs  to  sell 
iheir  gas  at  the  iDmifficient  price  at  which  It 
WM  f  omlsbed  hi  Baltimore,"  be  aoggeeted  "tbat 
the confiict in  Baltimore abould, iipoeelble,  be 
brongbt  to  ao  amicable  lennioatlon,"  "and  In 
coDsequence  thereof  nag  emploTed  bj  tbe 
EquiUble  Qaa-Llgbt  Company  "to  bring  about 
a  eettiemeni.  If  powlble,  with  the  defendanL" 
The  conflict  referred  to  aeemi  to  bare  been  the 
competition  In  tbe  making  and  vending  of  gaa 
In  tbe  City  of  Baltimore,  which  it  had  Been  the 
object  of  the  0«iet«l  Amembly  of  Haryland  to 
encourage;  and  tbe  eettlement  to  which  he 
alludes  was  embodied  in  the  contract  in  qaes- 
tion,  by  wblchcompetitioD  wastobedeslrojed 
and  the  object  of  the  Qeneral  AA.'mbly  de- 
feated. 

We  do  not  feel  called  npon,  nnder  such  dr- 
cumstancea,  to  revene  the  Judgment,  npon  tbe 
ground  that  the  court  aasomea  in  the  instruc- 
tion a  matter  of  fact  which  should  have  been 
left  to  the  jury  to  determine. 

According  to  the  evidence  given  by  tbe  plain- 
tiff, be  Informed  the  defendant  "tbat  he  was 
employed  and  wonid  be  paid  by  the  Eqnitable 
Gas-LIghtCompany.ifhemade  an  arrangement 
satisftaory  to  that  company,  and  that  If  be 
should  be  rocceeaful  io  biiDglng  about  a  settle- 
lOBJ  ment  satisfactory  to  the  defendant  also,  he 
should  expect  and  claim  to  be  compensated  bj 
the  defendant  Ukewlae." 

Since  he  had  thus  entered  upon  the  enter- 
fnlse  under  a  apeciflc  agreement  with  the  Equi- 
table Oas  Companv,  tt  li  somewhat  dlfSctdt  to 
QDderstand  upon  this  record  how.  In  carrying 
Buch  an  express  ctmtract  out,  he  could  Impose 
tbe  obligation  on  the  defendant  to  pay  him  for 
dolne  so.  upon  a  mere  notlflcation  that  he 
■bonld  expect  from  it  compensation  tor  the 
■ervices  he  had  axpresaly  agned  to  render  Uie 
other  company,  because  tbe  reaolt  might  be 
•atlsfactory  to  tbe  defendant— a  result 


view  be  held  to  have  laid  by  and  accepted  serv- 
tcea  vrhicb  the  plaintiff  would  otherwise  not 
h^ve  been  obliged  to  perform  or  could'  assert 
that  he  did  perform  only  upon  the  expectation 
of  being  abo  paid  by  the  defendant.  The 
hypothesea  of  foctaet  up  t^  the  plalndfl  In  tbe 
'jutruotlona  he  asked,  and  which  were  refnaed, 
contain  nothing  in  respect  of  which  testimony 
tending  to  upport  and  establish  such  hypo- 
theses woulc  bad  to  the  mere  fact  of  the  no- 
tiflcatton  of  plaintiff's  expeclatioa,  and  the  evi- 
dence on  deteodanfs  pert  tended  to  dtow  a 
denial  of  any  obligation  to  pay.  But  apart 
from  (his,  the  real  qntetlon  suDmltted  to  tu  for 
decldon  la  whether,  even  if  there  were  no  other 
objection  lo  plaintiff's  recovery,  such  recovery 
could  be  allowed  In  view  of  ue  nature  of  fat 
alleged  services. 

In  Jrwi-  V.  WtUiar.  110  U.  B.  496,  610  [28: 
936,  SSO],  ft  was  held  that  where  a  contract., 
Told  nn  oconnt  of  tbe  illegal  Intent  of  tbe 
principal  parties  to  It,  bad  been  uegotialed  by 
a  perso  Ignorant  of  such  intent,  and  inno- 
cent of  any  vtoUtlon  of  law,  the  latter  might 
bare  meritorious  ground  for  the  recovery  of 
com,rensation  for  services  and  advance*;  bat 
wT  en  snob  agent  "  is  privy  to  the  unlawful  de- 
'JOU.  8. 


sign  of  the  parties,  and  brIoRS  them  toselber 
for  the  very  pnrpoae  of  entering  IdIo  ao  Illegal 
agreement,  he  is  partietp*  trimtnU,  and  cannot  , 
recover  for  services  rendered  or  losses  incurred 
by  himself  on  behalf  of  either  in  forwarding 
the  transaction."  It  is  clear  from  the  evidence 
adduced  by  the  plaintiff  tbat  he  falls  within  the 
catw>T7  last  described;  and  be  makes  profert 
of  the  fact  tbat  the  first  suggestion  In  toe  line  .^-_. 
of  manipulating  the  gas  Inierests  of  Baltimore  l*va] 
came  from  himself.  Hence,  If  the  contract  be 
broucht  about  was  forbidden  l»  statute,  or  by 
publfc  poller,  it  is  evident  that  ne  could  not  re- 
cover, and  the  judgment  most  be  affirmed. 

By  this  contractlt  is  recited  that  active  com> 
petition  between  the  two  companies  had  result- 
ed in  expense,  annoyance,  and  loss  of  ptoflts. 
and  It  was  therefore  provided  that  the  price  of 
gas  to  consumers  should  be  placed  at  one  dollar 
and  seventy-flve  cents  per  thousand  cuUc  feet, 
with  a  rebate  of  flfieen  cents  a  thousand  feet 
for  payment  within  seven  days,  "  unless  the 
rale  shall  be  changed  by  mutual  agreement  of 
the  parties  hereto  in  writing;"  but  sa  tbe  do- 
feodant  bad  much  tbe  larger  iuicrest,  it  might, 
in  case  (tf  competition  on  the  part  of  any  oUia 
gaa  company,  reduce  the  rate  at  whfcb  gas 
abould  be  sold  "t^dther  or  both  of  the  parties 
hereto,  from  time  to  time  so  long  as  such  com- 

etiUon  shall  continue,"  provldS  It  should  not 
pnt  at  leas  than  one  dollar  per  thousand  feet 
without  the  written  consent  of  both  partiea; 
that  tbeentire  net  receipts  from  the  sale  of  gas 
shanld  be  pooled  and  divided  between  tbe  com- 
panies in  a  fixed  ratio  without  regard  to  the 
amount  of  gas  actually  supplied  by  dther;  that 
one  of  the  companies  ehoold  lav  no  more  pipes 
or  mains  for  the  supply  of  gas  In  tbe  dty;  that 
an  future  pipes  or  rhains  should  be  laid  hy  and 
remab  the  property  of  the  other  company;  and 
that  dthet  parly  which  violated  any  of  tbe 
covenanta  In  tbe  oontiact  should  pay  to  the 
other  tbe  sum  of  92GO,000  as  Jquidated  dam- 
age*.   It  wHl  be  perceived  that  this  v 


6y  should  not  be  changed  except  that.  In  case 
of  competition,  the  rate  might  be  lowei^ed  l^ 
one,  but  not  below  a  cerlatn  spedfled  rate. 


■  expceailv  fornddes  to  enter  into  such  a 
__jttaci.  Tnat  onnpany  was  incorporated  bv 
an  Act  of  the  General  Assembly  of  Marylana, 
paned  March  ft,  1867,  with  a  capital  of  two 
milliona  of  dollars,  which  might  bo  increased 
to  three  million,  aud  with  autbori^  to  lay  [497 
pipes  along  and  nnder  the  streets,  iquorea,  lanes, 
anid  alien  of  tbe  City  <A  Baltimore,  and  to  sup- 
ply witn  light  any  dwelling  bouse  or  other 
ouQdlngs  or  plaoea  whatever  belonging  lo  in- 
dividufOs  or  coiporationa,  adjacent  to  any  such 
street,  square,  lane,  <Hr  alley,  and  with  "  all  the 
rights  and  privileges  granted  to  the  Oas  LIgbt 
Company  of  Baltimore,  by  tbe  saoond,  tbud, 
fourth,  and  fifth  sections  of  the  ordlnancea  of 
the  mayor  and  d^  council  of  Baltimore,  entt 
tied  an  ordinance  lo  provide  for  more  effectn- 


ally  lighting  the  sUeeta,  squares,  lanea  and  at 
1^  of  the  City  of  Baltimore,  ammved  June 
seventeenth,  el^teen  hundred  and  sixteen,  and 


1^  of  the  City  of  Baltimore,  am 
seventeenth,  el^teen  hundred  and  .     _ 

the  Act  of  Assembly  of  December  Senlon, 


3W-UI 


BcnUMB  CousT  or  tkb  UirrrBQ  Btati& 


OOT.1 


(dghtMn  hmidnd  and  dzteen,  chapter  two 
bnadrod  and  flfif-ooe,  ■>  far  a>  the  Mmfl  are 
.  not  InconeiMait  with  the  prorUoDBcdthia  Act, 
and  the  Mid  GMDpaiirbenby  iDcorponted  shall 
be  liable  to  all  ibe  dndaa.  rastrlctloiu,  and  pen. 
•Itlea  [provided]  for  In  nld  tectioiu  of  aald  w- 
dlnance  and  in  nU  Act  of  AMemblT.'  (I«wa 
Uaiyland,  1607,  pp.  907,  211,  913.) 

Reference  to  the  Act  and  Otdluance  of  181S 
QIw;1aiid  Lawa,  181S-1B17,  chap.  361, 1816, 
Oidloanoea,  Baltlmoie,  1818-1823,  p.  90),  doea 
not  contrlbDle  to  the  awiment  here  save  as  1d- 
dlcaling  the  dealgnof  uie  Oeueral  Asaembly  to 
ciTe  eqaal  powen  to  a  competliu  companj. 
Baid  Act  of  March  6. 1867,  g  11,  further  pro- 
vided that  "  The  Qeneral  Ajaemblf  hereby  re- 
•errea  the  right  to  alter,  amend,  or  repeal  this 
Actat  pleasure."  (Laws,  Harylaad,  1867, 307, 
814.)  ■ 

On  the  8d  of  Haj,  lBS!d,  an  Act  supplemen- 
tary to  the  Act  Incorporating  the  Equitable 
Oaa-Light  Compaoy  of  Baltimore  CiW  was  ap- 
im)Ted(LaWB,  erf  Maryland,  1883,  m^  MO.  651), 
authorizing  and  empowering  saia  company  to 
manufacture  and  sell  gaa  in  Baldmore  County 
aa  well  aa  in  Baltimore  City,  and  lo  exetclae  all 
the  poweraand  rights  conferred  upon  It  by  the 
Acts  of  Assembly  and  anv  amendments  there- 
to, including  the  right  to  lay  all  necessary  and 
conreoieDt  pipes,  etc.,  in  the  county  aa  weU  oa 
tn  the  dtr,  and  the  fourth  aectlon  of  this  Act 
was  as  follows: 

aid  comDanr  be.  and  here 
, „  iny  consolida- 
tion, combinations,  or  contract  wlto  any  other 
[4081  '  gas  company  whatever;  and  any  attempt  to  do 
so,  or  to  make  snch  combinations  or  contracts 
as  herein  prohibited,  shall  be  ntteriy  null  and 

TOid." 

In  Qnanmood  v.  Union  FrHgM  R.  Oo.  tOO  U. 
8.  18  [36:  HI],  the  right  to  repeal  the  charter 
of  a  Btreet  railroad  company  was  sUBtained  un- 
der a  prorision  of  the  geoeral  statutes  of  Mas- 
aachuaetts  declaring  "Every  Act  of  incorpora- 
tion paaied  aft«r  the  Uth  day  of  March,  In  the 
year  1881.  shall  be  snbject  to  amendment,  al- 
teration, <w  repeal  at  the  pleasure  of  the  LegU- 
latur^" 

In  (Rott  V.  QUnieood  Cemetery,  107U.  B.  466, 
470  [37: 408,  419],  it  was  aald  that  "  A  power 
reeemd  lo  the  Lctgialature  to  alter,  amend,  or 
lepaal  a  chaitor  antborizea  It  to  make  any  al- 
teration or  amendment  of  a  charter  granted 
■nblect  lo  tt,  which  will  not  defeat  or  auhatea- 
tially  impair  the  object  of  the  grant,  or  any 
rlghta  ve^ad  under  ft,  and  which  du  Legiala- 


ture  may  deem  necessary  Uaecure.dtber  that 
Dblect  at  any  public  ri^U." 
Slmlbir  viewi  were  expreaaed  in  Spring  Val- 


oblect  or  any  public  ri^U.' 

Slmlbir  viewi  were  expreaaed  in  Bpring  Vat- 
inWatar  Work*  v,  BdiotUer.  110  U.  B.  M7  jffl: 


mi;  OOioiMv  Oo.  T.  fbeUr.  »8  U.  a  667  [88: 
nil;  and  other  casee. 
Th*  consent  of  the  corporation  was  not  re- 

r'red  lo  the  operation  of  snch  a  provision  as 
t  embodied  In  the  fourth  section  of  the  Act 
of  1889,  but  if  acceptance  were  necessary,  the 
cierdae  of  corporate  action  by  this  gas 


•ufflcient  evidence  cd  such  acceptance, 
lying  of  illuminating  gas  i_ . 
iblic  otttnre  U>  meet  a  public 


The  supplying  of  illuminating  gas  is  a  bual- 

of  a  public  otttnre  U>  meet  a  public  necea- 

It  ia  not  a  businest  like  that  of  as  ordi- 


nary corporation  engaged  io  the  mannhctnre 
ot  articles  that  may  be  famished  by  iodlvMnal 
effort  Jf#M  Orhan*  GoilwM  Ot.  v.  Lotiidamt 
Light  4  Btat  O).  110  D.  S.  ftOO  |8II:SI«]; 
lauinilU  Oat  Oo.  v.  Oititetu  OatCigU  (h.  Ill 
XT.  8.  088  [99:  OlOJ;  SRtpiH^  v.  MUttmOue  Oa»- 
^  Ob.  «  Wla.  m-,  (Mcagp  aa*4ii^  A  OiH 
Oa.v.  FMM  Gamuts  VektOo.  131IU.SW 
[11  West  Bep.  68);  8t.  Lovit  v.  BL  le<ii*  0<a- 
Ugtd  Oo.  70  Mo.  69.  Hence,  while  it  is  jijsil/ 
urged  that  those  rules  which  say  that  a  given 
contract  U  against  public  policy,  should  not  be 
arbitrarily  extended  so  aa  to  Interfere  with  the 
freedom  of  contract  {Printing  Oo.  v.  Sampaon, 
L.  R.  IS  Eq.  463),  yet.  In  the  histance  of  busj- 
neaa  of  such  character  that  tt  preaumalilr  chq-  .^ 
not  be  restrained  loany  extent  whatever  witboni  ' 
prejudice  to  the  public  interest,  courta  decliaa 
te  enforce  or  suatalc  .xintractB  imposing  such 
restraint,  however  partial,  because  in  ronlra- 
ventionof  publlcpollcy.  This  subject  Is  mucb 
considered,  and  the  authorities  cll«l  In  W.  Va. 
Trantp.  Oo.  v.  Oliio  Siner  Pgie  Um  Oo.  92  Vi. 
Va.  600;  OhiMffo  Gat  light  S  0.  Oo.  v.  PanAr'i 
Ga*iight  A  O.  Oo.  131  III.  530  [11  West.  Rep. 
68];  Wettern  Union  Tdeg.  Oo.  v.  Jmmat* 
Union  Teleg.  Go.  85  Qa.  160. 

ThededsioniD  afi(cAriv.^«(ytioHi.lP.Wm(. 
181,  Smith's  Leading  Cases,  ToL  1,  PtU.OOi^ 
is  the  (oaodatlOD  of  the  rule  In  relation  te  (he 
Invalidilyot  contractaio  restraint  of  trade;  but 
aa  It  was  made  under  a  coadilioo  of  Ihlngs. 
and  a  state  of  society,  dlflerent  from  those 
which  now  prevail,  the  rule  laid  down  ia  not 
regarded  as  inflexible,  and  has  been  consid- 
etnbly  modified.  Public  welfare  ia  first  coa- 
sidered,  and  If  It  be  not  Involved,  and  ths 
reatralnt  upon  one  party  is  not  greater  than 
protection  to  the  other  party  requiiea,  the  coo- 
tract  may  be  suatained.  The  question  is, 
whether,  under  the  particular  drcnmstances  of 
the  case  and  Ihe  nature  ot  the  particular  coor 
tract  involved  in  It,  '.he  contract  ia,  or  is  not, 
uoreasooable.  Bourilion  v.  BoiuHlon,  L.  ft. 
11  Ch.  Div.  351;  Leatfur  Vlolh  Oo.  v.  LortoAi. 
L.  R  9  Bq,  815, 

"CBsea  must  I>e  judged  acoordlngto  their  cir- 
cumstaooes,"  remarked  Mr.  Jvttiet  Bradley  hi 
Oregon  Steam  Nav.  Co.  v.  Wiruar,  87  U.  S.  30 
Wall  64,  88  [99:815. 818],  "  and  can  only  be 
rightly  JndgM  when  the  reason  and  SToimds  ot 
the  rule  are  carefnlly  considered.  There  are 
two  principal  grounds  ou  which  the  doctrine  is 
founded  that  a  contract  in  restraint  of  trade  b 
v(4d  aa  against  public  policy.  One  ia  the  b- 
jury  to  Ihe  public  by  being  deprived  ot  tbe  le- 
stricted  party's  indnatiy ;  the  other  is.  the  bJoFy 


to  tbe  party  himself  by  bdns  precluded  from 
pursuing  hts  occupation,  and  thus  being  pn- 
yenlcd  ttom  supporting  hlmetlf  and  his  fanuly. 


It  it  evident  that  both  theee  evila  occur  wbeo 
the  contract  la  general,  not  to  pnrene  ooe't 
trttde  at  all,  or  not  to  pursue  it  In  the  entire 
realm  or  country.  The  country  suflen  the 
loss  in  both  cases;  and  the  par^  la  deprind  of 
bis  occupation,  or  Is  obliged  to  expatriate  him- 
self to  order  to  follow  It.  A  contract  that  is  [tlO] 
open  to  mch  grave  objection  ta  dearly  agaiatt 
public  poliov.  But  if  neither  ot  these  evils 
ensue,  and  if  the  contract  1*  founded  on  a 
valid  consideration  and  a  reasonable  ground  « 
beneUt  to  the  other  partv,  it  ia  free  bom  objec- 
tion, and   may  he  eoiMoed."    Innumvula 

I.  Ci otitic 


1888. 


Okrtkat.  Tsnn  Co.  of  New  Tobk  v.  BMABOsaooD. 


««M,  boworer,  ml^t  be  dted  to  nutalQ  the 
propodtlos  Uutt  Gombln&doiu  among  thoee  en- 
gaged ill  budneM  Impreased  with  a  public  or 
ftMij  public  cbaracter,  wbidt  an  maulfettlT 
prejadtda]  to  the  public  interest,  cannot  be  up- 
bekl.  Tbe  law  "cannot  lecognlie  as  vaKd  anj 
nndeTtakinetodo  wbat  funcumental  doctrine 
or  legal  rate  directlf  forbids.  Nor  can  It  give 
«Sect  to  any  agreement  tbe  wM"g  wbereof 
was  an  act  nolatlng  law.  So  tbat,  in  abort,  all 
Btipuladons  to  overturn— or  in  e*B^on  of— 
wbat  Ibe  lawbas  established;  all  promises  In- 
Mrfering  wflb  tbo  workings  of  tbe  micbioery 
«f  Ibe  gorerumeotln  botm  Its  departments,  or 
obstructing  its  officers  m  tbeir  omdnl  acta,  or 
«arnipllng  them;  all  detrimental  to  ibe  poUlc 
order  and  public  good,  in  aucb  manner  and 
degree  as  tbe  dociooos  of  tbe  courts  bave  de- 
fined; aD  made  to  promote  wbat  s  statute  baa 
declwed  to  be  wrong— aie  roid,"  BUhop, 
Contracts,  $  S49;  Woodtloek  Iron  Oo.  v.  £i<A- 
monddsD.  Sbien^on  Cb.,  decided  at  this  term, 
opbiion  bTifr./u#(ta«  Field  [anAi,  819];  Triit 
s.  (TAtld,  te  U.S.  ai  Wall.  441  [32:638];  Inein 
•r.  Waiiar.  110  U.  S.  499  [38:  23fi];  Amot  y. 
PitUton  S  B.  Ooal  Oo.  88  N.  T.  658;  GeJitral 
Ohio  8aU  a>.  T.  OuihrU,  S5  Ohio  St  664; 
TFbiNfrurT.  Btrry,  40  Ark.  2Ki;  Hartford  A  If . 
B.  B.  Oo.  V.  Km  York  AS.H.R.Go.%  Robt. 
411;  C^V.  JfoOinoivAy,  79  ni.M6;  EooktT 
T.  randnMJ«r,4Deniq,849;atarUim  v.jllbn, 
«  Denio,  4S4i  CaUrai  &.  Oo.  t.  OoUira,  40  0&. 
68S;  MorrU  Bun  Otal  O).  v.  Banday  Ooal  Go. 
«8  Pa.  178. 

It  is  also  too  well  settled  to  admit  of  doubt 
that  a  corporadoo  cannot  disable  itself  bj  con- 
tract from  performing  tbe  public  duties  wblcb 
It  bss  undertaken,  and  by  agreement  compel 
Itself  to  make  public  accommodation  or  coa- 
Tenience  subservient  to  its  private  interests. 

"  Wbere,"sa7S  tfr,  Juttiet  Miller,  delivering 
the  optnion  cf  the  court  In  Thomat  v.  Wat 
Jtr»ty  B.  Oo.  101 U.  8.  71.  83  [35: 960.  8S2].  "a 
corporation,  like  a  rdlroad  compauf,  has 
granted  to  It  by  charter  a  franchise  Intended 
In  large  measure  to  be  exercised  for  tbe  public 
good,  the  due  performance  of  those  functions 
being  the  consideration  of  the  public  grant,  snj 
oontract  which  dlsablea  tbe  corporation  from 
performing  tboae  fuactions,  wblcb  undertakes 
without  the  conaent'of  the  8t^  to  transfer  to 


den  which  it  Impoees,  is  a  violation  of 

tract  with  th«  State  and  is  void  as  against  pub- 
UcpoHcy." 

These  gas  oompanlea  entered  the  .    

Baltimore,  under  their  charters,  In  the  ezerdae 
of  the  eqt^valent  of  the  power  of  eminent  do- 
main, and  are  to  be  held  as  having  assumed  an 
■obligation  to  fnlflll  the  public  purpoaea  to  sub- 
serve wblcb  thej  wen  incorporated.  At  com- 
mon law  corporations  formed  merelf  for  the 
pecuniar;  benefit  of  their  shareholders  could, 
by  a  vote  of  the  nujoritjr  thereof,  put  with 
their  projiertj  and  wind  up  their  business;  but 
corporations  to  which  pritileges  a»  granted  in 
order  to  oiable  them  to  accommodate  tbe  pub- 
lic, and  In  tbe  proper  discharge  of  whose  duties 
(he  public  are  interested,  do  not  come  within 
tUe  rule.  But  we  are  not  ooncemed  here  with 
4he  question  when,  If  ever,  a  corporation  can 
cmsG  lo  operate  without  forfeiture  of  lis  fran- 
180  (J.  S. 


of  expense  and  want  of  remune- 
ration. There  is  no  evidence  In  this  record  of 
KOj  aocb  atalfl  of  case,  and,  on  tbe  contrary. 
It  appears  that  tbe  cost  of  tbe  manufacture  of 
gaa  was  largely  below  tbe  price  to  be  diargsd 
named  in  tbe  stipulation  between  the  parlies. 
There  Is  nothing  upon  which  to  rest  the  sux- 
ratton  that  the  companka  were  unable  to  aerva 
tbs  consumers,  while  the  record  shows,  on  the 
other  band,  that  the;  slmplj  desired  to  maka 
larger  woflts  on  whatever  gas  the;  might  fni>- 
nlsQ.  Sot  are  we  called  upon  to  pass  upon 
the  validly  generally  of  pooling  ^reements. 
Hera  the  contract  wsa  directly  In  the  teeth  of 
the  statute,  which  expresalj  forbade  the  Equi- 
table Gas-Light  Company  from  enterins  into 
IL  That  prohiblilon  declared  tbe  poltey  of 
the  State  as  well  as  restrained  the  particular 
corporation. 

The  distinction  between  maium  in  m  and 
mo^um  prohibiten  bts  long  since  been  ez<  [418) 
ploded,  and  as  "  There  can  be  no  dvil  right 
where  there  can  be  no  legal  remedy,  and  there 
can  be  no  legal  remedy  for  that  which  is  itself 
Illegal"  (aint  of  Unitad  Btatta  v.  Ouwns,  27 
n.  8.  a  Pet.  BS7,  680  [7: 608]),  it  is  clear  that 
contracts  in  direct  violation  oi  statutes  expresslr 
forbidding  tbeir  execution,  cannot  be  enforcea. 

The  qoBStlon  Is  not  one  Involving  want  of 
authority  to  contract  on  account  of  irngulMl^ 
of  organization  or  lack  of  an  afflrmatlve  grant 
ot  power  in  the  charter  of  a  oorporatiDn,  but 
a  question  of  tbe  absolute  want  of  power  to 
do  that  which  is  inhibited  b;  ststute,  and,  If 
attempted,  Is  in  poamve  terms  declared  "  nt 
iBclvnull  and  TOW." 

"The  rule  of  law,"  said  PsTker,  Oh.  J.,  In 
AuM»U  V.  DtGrand,  16  Mass.  S6,  89,  "is  of 
universal  operation,  that  none  shall,  by  the  aid 
of  a  court  of  justice  obtain  the  fruits  ct  an  un- 
lawful bargaic." 

We  cannot  assist  tbe  plalntUF  to  get  payment 
for  efforts  to  accompllsb  what  the  ^w  declared 
should  not  be  done,  and  tha  Jvdi/meat  mvtt  it 
affirmed* 


LEWIS  8EAS0NGOOD. 

(BeeB.O.Bi 

Tips  up  I 
vpon  iho  jtartiot — swtpeiuft'iv  * 

^Ad  ^tpeal^cd  a  came  trtn^e  up^the  whole 


db,  Google 


BUFSEMK  CotJST  or  TSB  TTrITKD  8TATi& 


Oct.  ^ 


tbBr  pnrohaaed  the  piop^ty  under  Kdeoree  of  ule, 
nlw  any  qnMtloD  u  to  the  valiillC;  of  (uch  cerCffl- 
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APPEAL  from  a  decree  ol  the  Circuit  Ooott 
of  the  United  BUtei  for  the  Boutbeni  Dis- 
trict of  Obio,  for  the  foreclosure  and  Bale  of  the 
Oindnnati  Northern  Rultray.    Afflrmt^ 

Statement  by  Mr.  fiutiee  R»rlmiu 

The  prind^  queatloos  npon  thii  appeal 
uise  out  of  an  order  dlrectlDg  the  receiver  Id 
tbte  cause  to  Issue  to  certain  parties  hfs  certifl 
cate  of  fndebtednen  for  the  amoaiit  of  datrm 
held  by  them  against  the  property  n1  which  he 
was  dfrecied  to  take  possession  The  history 
of  those  claims  and  the  circumatani^ea  under 
which  the  above  order  was  made  vlll  appear 
from  the  following  statement: 

Jacob  Beasoneood,  Lewis  Seasongood,  and 
Bernard  (i,  tjtair,  by  written  agreement,  made 
August  29,  1876,  bargained  and  sold  to  tlie 
Miami  Valley  Narrow  Oau^  Railway  Com- 
pany (.whose  name  was  afterwards  changed  to 
the  Miami  Valley  Hailway  Company),  for  tbe 
purpose  of  lU  roadway,  three  adjoining  lots  in 
the  City  of  Oindnnati,  Ohio,  for  the  sum  of 
tl8,60u,  of  which  |2,000  was  agreed  to  be  paid 
In  thirty  days,  and  flQ.OOO,  at  the  end  of^teo 
years,  the  latter  sum  to  l>ear  inlereet  at  the  rate 
of  seven  per  cent  per  annum,  payable  quarterly. 
The  company  also  agreed  to  pay  the  taxes  and 
assessments  on  flie  property.  The  rendorg  re- 
tained the  legal  title,  but  bound  themselves  to 
convey  the  promisee,  upon  the  performance  by 
the  vendee  on  its  port  of  the  agreement  of  pur- 
chase. The  company  was  put  into  Immediate 
posaesBloD,  and  proceeded  to  construct  Its  road 
over  the  lots. 

On  the  1st  of  November,  1876,  it  mortftoged 
the  road,  lla  property  and  franchises  to  secure 
bonds  a^gragatioE  $000,000.  In  an  action 
brought  in  the  Oonrt  of  Common  Pleas  of 
Warren  County,  Ohio,  that  mortgage  waa  fore- 
dosed,  and  ttae  mortgaged  property  Mid.  The 
title  nltbnalelypassea  to  the  Obidnnati  North> 
em  Railway  Company,  a  oorporatlon'  created 
under  the  lawa  of  Ohio,  with  authority  to  con- 
■truct  and  opeisle  a  railroad  from  Obidnnatl 
through  the  Conntka  of  Hamilton,  Butler,  and 
Warren  to  Waynesville  in  the  latter  conntv. 
That  company,  by  mortgage  in  the  nature  oia 
trust  deed,  ezecnted  November  17,  1880,  con- 
veyed It*  property  rights  and  franclilses  to  the 
present  appellant,  as  trustee,  to  secnre  bond* 


»1.(* 


),000. 


By  A  de«xee  rendered  l^  the  Superior  Court 
of  fflndnnatl,  at  goieral  term,  in  an  action 
broiwht.  Hay  9,  lE^,  by  Jacob  Seaaongood, 
Lewia  Beasongood,  and  Bernard  G.  Stall 
against  the  Miami  Valley  Railway  Company, 
tSe  dndnnat]  Northern  Reilwav  Oompacy, 
the  tmstee*  in  the  mortgage  of  November  I, 
1876,  the  Central  Trust  Company  (the  trustee 
in  the  mortgage  of  November  17,  1880), 

otha«,  it  was  fonnd  that  there  waa  doe  tc 

plaintUb  in  that  action,  under  the  above  anee- 
nent  with  the  Miami  Valley  Railway  Com- 
pany, for   intereat   and   taxes.  On  mm  of 


$7,806.23;  and  it  was  adjudged  that  for  Ibe 
payment  of  the  above  sum,  with  interrat,  to 
eetber  with  the  balance  of  the  prindpal  sum, 
''the  plain  tijfs  have  the  first  anifbestllea  upon 
the  lots  of  land  described  in  said  agreement;" 
that  unless  such  sum,  and  the  costs  of  the  ac- 
tion, were  p^  within  ninety  days,  tlie  mastei 
"shall,  after  the  court  has  ascerttdned  and  de- 
termined Ihedimension  and  location  of  so  mucb 
of  tlie  lots  of  land  aforeaald  aa  are  not  needed 


as  he  shall  And  as  aforesaid  to  be  unnecesaary 
for  the  railroad,  to  be  appraised  and  advertised, 
and  sold  upon  execution  at  law:"  and  that,  "In 
the  event  that  the  sum  realized  from  the  sale 
of  the  portions  of  the  lots  of  land  aforeaald 
shall  be  insufflcicnt  to  pay  the  sum  of  money 


be  sold  e 

Cincinnati  Northern  Itailway  Company  and 
the  Central  Trust  Company  excepted,  the  latter 
carporatlon  tendering  its  hill  of  exceptioaa, 
which  was  stgned,  ^aled,  and  mode  part  of 
the  record. 

By  a  further  decree  rendered  Octobers,  1883, 
the  court  found  that  certain  portions  of  the  lots,  r^gq 
described  by  metes  and  bounds,  were  not  nee- 
cssarvfor  the  roadway  of  the  Oindnnati  North- 
ern Railway  Company,  and  ordered  them  to  be 
appraised  and  sold  separatdy.  and  il  they  did 
not  sell  for  enough  to  pay  U>e  above  judgment, 
loterest  and  costs,  thee  to  sell  the  rood  as  there- 
tofore ordered.  To  that  decree  the  defendants 
also  excepted. 

The  present  soit  was  insUtttiedintfae  Oircoit 
Court  of  the  United  Stetes,  I^  the  Central  Trust 
Company  of  New  7ork,  00  the  Hth  day  of 
Au^t,  1883  (the  day  after  tt  filed  tts  answer 
in  tne  above  suit  in  the  Superior  Court  of  Cin- 
cinnati), against  the  Tolalo,  Oindnnati  and 
Sl  Louis  Railroad  Company,  the  CIndonaU 
Northern  Rdlw^  Oompony,  tbe  Spring  Grove, 
Avondale  and  Cincinnati  Railway  Company, 
and  Grenville  D.  Braman.  The  bul  set  out  tbe 
above  mortgage  or  deed  of  trust  of  November 
17.  1880;  the  fease  by  the  Cinchuut]  Northern 
Railway  Company  for  the  term  of  ninetv-nine 
years  of  the  tracks,  roadbed,  rights  of  way. 


'hts  and    franchises,  for  the  paymoit  of 
tl,000,000  of  bonds  theretofon  Issued  br  tbe 


the  latter  mortgage  to  be  second  oi^  lo  that 
of  tbe  mortnge  of  Novembo'  17, 1880;  n  mort- 
gage by  the  Clndnnatl  Northern  Railway  Oom- 
riy,  of  May  9S,  1881,  to  the  same  tmstee,  of 
property,  riglits  and  frenchises,  to  secure  an 
issue  of  $1,000,000  of  income  bonds,  paysbis 
out  of  tbe  net  earnings,  of  the  last  named  rail- 
way company;  and  the  consolidation  of  tbe 
above  raib^d  companies  under  the  name  of 
the  Toledo,  Cinclunatl  and  8t  Lonis  Railroad 
Company,  and  the  aasumptlon  by  the  consoli- 
dated company  of  the  debts  secured  by  each  of 
said  mortgages. 
The  prayer  of  the  bill  wo*,  that  oU  of  saU 


ibyGoogle 
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mortgaged  nropertf  be  wld,  the  proceed*  to  be 
applied  to  ibe  payment  o/  the  booda  and  cou- 
pODt  MCiind  1^  the  flnt  of  the  above  mort- 
eag«B,  and  tbe  balance.  If  any,  to  be  paid  to  the 
Central  TniK  Gompttoy,  for  the  boldera  of 
■B'J      bonds  secured  1^  the  aecoitd  aad  tUn)  mort- 


celver  be  appoioled  of  all  the  property  and 
premises  embraced  hf  the  Bnt  OMrtgue.  with 
power  to  maintain  and  operate  tbe  CtDaonatl 
Northern  Railway,  incloding  the  road  leaaed 
from  tbe  Spriw  Grore,  Avondale  and  Otndn- 
□atl  Hallway  Company,  lo  collect  rentt,  etc 

Upon  tbe  motion  of  the  GnMn)  Tnut  Oom- 
pany,  an  order  was  passed,  October  90, 1888, 
appointing  a  recdver,  who  was  directed  to  take 
possMslon,  miilntaiD  and  operate  tbe  Ciadnnatl 
Kortfaem  Railway,  forfy-two  miles  in  length, 
constructed  and  lo  be  oonsbncted,  and  also  tbe 
Spring  Qrore,  Avondale  and  Cincinnati  Rail- 


Na  3S00,  wherein  Jacob  Beasongood,  Louis 
Seaaongood,  and  Bernard  G.  Stall  are  plalntUFa 
and  tbe  Central  Trust  Company  of  New  York 
and  others  are  defendants,  has  found  that  cer- 


loU  18, 14,  and  IS  of  8.  Kemper's  mbdlTldonr 
in  secoon  7,  town.  8,  fautional  range  9,  HiamI 
purchase,  is  occapted  by  theCindnnatl  North- 
ern Railway  Company  tinder  ao  agreement  en- 
tered into  between  siddid^ntiBa  and  tbe  Hiaml 


■  Nttw  York  t.  Sxuoiraooiii 

fore  appointed  herein  that  said  e 
aell  should  be  stopped;  and  It  farther  appeai> 
ing  to  the  court  that  aaid  paittes  an  wOllag  lo 
hare  so  much  of  said  lota  as  are  not  oeceaaary 
for  railroad  purposes  sold  by  the  mastw  com- 
missioner appointed  l^saia  niperior  court  ia 
said  cause,  and  the  proceeds  arising  therefrom 
credited  upon  the  oertiflcate  of  indebtedneaa 
herdiukfter  provided  to  be  issued  to  them,  and 

accept  OS  foil  satisfaction  of  all  their  re- 

ining  r^bls  under  said  decree  (aud  enter  est- 

isfactton  of  the  same  and  convey  said  right  of 
way  to  aald  railway)  certificates  of  indebted- 
nesa,  to  be  issued  by  tbe  receiver  herein,  beaiv 
ing  Interest  at  the  rate  of  slz  (6)  per  cent  per 
annmn  and  payable  when  the  nld  r^lroad 
shall  be  sold  oy  the  order  of  this  court  herein, 
onleas  sooner  paid  out  of  tbe  earnings  from  tbe 
operation  of  said  road  or  otherwise,  as  tbe  court 
m^  order,  provided  the  same  be  made  a  first 
lien  upon  said  road,  except  only  such  other  cei<- 
tiOcatee  as  tbe  court  may  find  It  neceasar  j  to 
issue,  with  all  which  they  shall  be  of  equal  pri- 
ori^: 

"Now,  therefore^  in  oonsidention  of  the 
premises.  It  is  ordered  by  the  court  that  Iht 
master  commlsdoner  in  aald  case  in  said  su- 
perior court  be  aatborlzed  to  proceed  and  sell 
under  his  order  said  outlylog  strips  which  were 
found  not  U>  be  necessary  for  said  right  of  way, 
and,  after  paying  the  coats  of  said  action  and 
tazea,  to  apply  the  balance  of  the  purchase 
mon^  on  said  certificate  and  pay  tbe  same  to 
s^d  Beasongooda  and  Stall. 

"And  by  agreettient  It  ia  ordered  that  In  the 
event  that  said  case  in  said  taperior  court  shall 
be  taken  to  the  Supreme  Court  of  Ohio  by  mo- 
tion for  leave  to  file  within  thirty  (80)  days,  and 
leave  shall  be  granted  and  bond  given,  then 


eight  hundred  and  six  and  'M  Itt.SWJH)  dol- 
lars, with  Intesest  on  lbs  same  from  the  SBtb 
day  of  Hay,  1888,  and  that  said  plainUffi 
are  entiUed  to  be  paM  oo  the  SHh  day  of 
August,  1888,  under  tald  agreement,  the  fur- 
ther sum  of  dzteen  thousand  five  hundred 
($16,800.00)  dolhus,  with  Interest  thereon  at 
the  rale  of  7  per  CMit  pa  annum,  payable  quar- 
teriy,  from  tbeSMh  day  of  May.  IMS.  and  aU 
taxes  they  may  be  reqmrad  to  pay  In  the  mean 
time;  and  it  fmtber  bw«>'^i>S  to  Ibis  court 
that  said  Superiw  Ooun  of  Cindnnatl  has  ad- 

Sidged  and  decreed  that  said  ^alntlfCs  have  a 
rst  and  prior  Hen  on  said  lots  for  the  p^ment 
of  said  sums  so  found  to  be  owing  to  tbem.  and 
has  ordered  that  in  tbe  event  of  so  much  of  said 
lots  as  mw  not  be  neceaaarv  for  the  purpoees 
of  said  raltwmy  ownpany  bdng  aold  and  pror- 


ing  insnfflcle^  to  pqps&  damts,  then  that  Um 
wools  of  aald  taOway  be  sold  to  pay  tbe  same; 
and  It  further  appearing  to  this  court  that  the 
portion  of  said  ma  not  neceesary  tor  tbe  pui^ 

poses  of  said  — " ' — —-■--' " 

tdalms,  and  t 
sued  by  said  superior  court  directing  the  ap- 
praisement and  sale  of  the  whole  of  said  raU- 
way,  and  that  Mid  parties  are  proceeding  to 
bring  the  same  to  sale  In  pnrsuance  Iheraof; 
and  it  farther  appearing  to  the  court  thai  such 
sale  would  be  contrary  to  tlie  best  interests  of 
all  ooocemed,  and  that  it  is  nscessary  to  tbe 
operation  of  said  road  by  the  receiver  hereto- 
ISO  U.S. 


said  certificate  to  be  retiuned, 


ing  In  error  in  the  Supreme  Court  of  OUo  with- 
in said  thirty  (80)  days.  -^ 

"And  H  is  ordered  by  the  conrt  that  W.  J. 
Oralg,  receiver  herein,  be,  and  be  hereby  is, 
anthorlied  and  directed  to  issue  to  said  Jacob 
Seanoutood,  Louis  Beasongood.  and  Beraexd 
Q.  Stall  taU  certificate  of  Cidebtednen  In  the 
sum  of  twenty-five  thousand  one  hundred  and 


Stb  day  of  December,  1888,  and  bearing  Inter- 
eat  at  the  rate  of  alz  per  cent  (6)  per  annum 
from  date  and  payable  on  or  before  one  year 
after  dale  to  the  order  of  tald  parties,  said  oer- 
tiflcate to  be  equal  In  nriority  with  all  oUier 
certlficatea  that  may  be  issued  oerein,  but  to  be 
inlor  lo  all  other  Uens  and  to  be  paid  first  npoo 
sale  of  this  rr>wl,  and  tbe  same  lo  deliver  to  sold 
parties  upon  tbe  entering  by  tbem  of  eatiafao- 
Uon  of  all  their  clalma  under  aald  judgment 
and  decree  la  said  superior  court,  and  the  exe- 
cution and  ddiveiy  by  tiiem  of  a  proper  deed 
of  conveyance  of  ss£l  lots  to  said  Cmdnnatt 
Northern  Railway  Company;  end  It  is  further 
ordered  that  upon  the  onnsainmatlon  thereof 
the  said  The  Cincinnati  Northern  Railway 
Company  shall  stand  subrogated  to  all  tbe 
rights  the  said  parties  bad  against  the  sitid  The 
Ifiatnl  TaUey  Narrow  Gauge  Ridlwi^  Com- 
pany and  tbettockbolden  thereof." 
Jacob  Seaaongood  having  died,  tbe  court,  by 
S8S 
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«ii  order  made  Fabrnur  19,  1881,  directed  the 
recdTer  to  iMoe  the  certlflcate  provided  for  In 
the  previoiu  older  to  Lewis  Beasongood,  nd 
Bemud  G,  Stall,  Rirrirora,  "upon  the  Mme 
-temu  and  condlUotu  named  In  Mid  original  or- 

dn  the  80th  of  NoTember,  1885,  the  foilow- 
ing  order  wa*  made: 

"Tt  appearlog  to  the  court  from  the  report 
of  the  maater  commissioner  of  the  sale  of  the 
CincinnaU  Northern  Railroad  that  there  are 
flufflcient  of  the  proceeds  of  said  road  to  pay 
the  full  amount  of  the  claim  of  J.  and  L. 
Seasongood  and  Stall  aod  imereal,  for  nhlch 
a  receiver'a  certificate  ivaB  laauedto  Lewis  Sea- 
•ongood  and  B.  Q.  Stall,  aurriTora  of  Jacob 


Bailroad  Compaojr;  that  said  money  remains 
vapaid;  that  BUice  said  decree  ordering  said  cer- 
tificate to  be  Issued  said  B.  0.  SlalTand  aald 
Jacob  Seaaongood  liaTe  died,  leaTlog  aaid  Lewis 
Seasongood  the  aole  autrlTOr;  tl>at  the  oertifl- 
«ste  waa  iatned  lo  Levia  Seaaongood  and  B. 
<3.  Stall  a*  BunrlTtffi  after  the  death  of  tald 
Jacob  Seasoogood,  and  that  out  of  the  proceeds 
-of  sale  of  BM  ouUyiDg  stripe  of  land  on  July 
«tb,  ISM,  there  waa  p«ud  to  aald  Lewis  Season- 
sood  and  B.  O.  Stall,  aorvlTors,  the  sum  of 
4S3B.SB.  which  to  all  that  was  left  after  paying 
the  costs  of  aald  action  in  the  Superior  Court 
«f  Ctadnnali  and  aome  taxes  on  said  stripe, 
which  should  be  credited  as  of  that  date  upon 
«ald  certlflcate,  which  leavea  a  balance,  with 
iDtenat  oompuled  to  November  tatb,  1888,  of 
-9^.003.90  due  and  owing  on  said  decree: 
"It  to  therefore  ordered  by  the  court  that  the 


irom  November  ISth,  1885,  unlil  paid,  and  tbat 
«ald  clerk  pay  forthwith  lo  said  Lewis  Seasoo- 
good,  survive"      "~         ■""  — 

Ul  so  paid  be    , ^ 

aaid  olerkO  per  cent  interest  thereon  from  Nov- 
«mber  ISth,  1885. 

"It  appears  further  to  Ihto  court  that  said 
«aBe  In  said  Superior  Court  of  Cincinnati  waa 
not  carried  to  tJie  Supreme  Court  of  Ohio. 


n  the  aopreme  tonrt,  and 

-grania  the  appeal  and  fliea  the  amount  of  bond 
at  double  tbe  amonnt  of  said  claim  and  Inter- 
tat,  towit.flfty  Ave  thousnndaad  five  hundred 
douais,  which  bmct  ahall  operate  oa  a  auper- 
•edeaa  of  tfato  order  dud  decree." 

It  appeals  from  the  record  of  the  case  in  the 
Superior  Court  of  Cioclnnatl  that  tbe  parts  of 
the  lota,  ascertained  not  lo  be  neceasary  fortbe 
roadway,  were  aold  bf  tbe  commlsdoner  of 


<S01,  and  tbat  the  n 


18  confirmed  June  17, 


On  tbe  80th  of  March,  1884.  a  decree  of  fore- 
cloture  and  sale  was  entered  in  the  court  below, 
and  pursuant  thereto  the  CinciiiuBtl  Northern 
Ballway  was  Bold,  on  the  27Lb  of  June,  1886. 
It  brought  the  sum  of  |S00,000,  which  was 


lea.    _ 
bondholders 


than  Its  value,  the  piuchasen  bei 
"    ■  ■        represented  by  the  Centri 

It  is  stipulated  by  the  partlea  that 


by  the  order  of  November  90,  1885,  was  il^ 
reeled  to  be  paid  lo  ihe  appelleea,  would  oUxr- 
wise  go  to  tbe  ^jpellant. 

Matri.  Win.  M.  Banmg  and  I«vrr«aoe 
HBjnr*U.  Jr..  for  appellant. 

Meun.  C.  B.  Mattkewo.  J.  A.  Jordw 
and  I.  M.  Jor^n,  lor  appellee: 

Where  a  vendor  baa  a  lien  upon  pn^teri^ 
which,  by  agreement,  has  gone  inlo  tbe  poni'K 
aioo  of  a  railroad  company  and  become  a  pail 
of  lis  roadbed,  he  may  have  one  of  two  retu- 
edles:  be  may  either  have  spedflc  performaoct 
decreed,  or  else  may  eatahllsh  Us  lien,  anl 
have  a  ante  of  the  whole  load. 

JfuflM  Y.  hU  qf  Wight  a  G..  L.  R  B  CL 
App.  414.  L.  B.  8  Eq.  «58:  EaH  at.  Qerwian, 
V.  OrytiU  Palaa  B.  Off.  L.  R.  11  Eq.  Bdi; 
Kiana  v.  A thenry  &B.J.S.  Co.  19  Weet.  Ren 
48,  SISi  WalkeT  v.  Warr  B.  Oo.SS  B«av.  6  ; 
BUhopof  WinchaUrr  v,  UO-BanUR.  6to.  L.  R 
S  Eo.  IT;  Wing  v.  TottenAian  4i  B.  J.  B.  Oe. 
L.  R.  SCh.  740i  AOgoodT.  Uenybmt  *  D.  B. 
Oj.  L.  B.  88  Oh,  Div.  571. 

Tbe  Northern  Railway  Companv  oould  ao- 
inire  no  property  Id  the  lots  oweeo  ij  the  ap- 


had  been  originally  taken. 

Ift^er  V.  Shtbgyg»a  a  F.  dtt  L.  B.  Cb.  IS 
Wis.  156;  PMtt  v.  SauOen  Ai.  A  Cb.  85  Pa. 
78. 

Mr.  JvtHce  Hswlan  deltvored  tbe  opinioa 
of  the  court: 

Tbe  motion  of  appellee  to  dismiss  this  appeal 
to  denied.  If,  as  contended  by  liim,  tbe  orda 
of  December  H,  1838,  waa  one  from  which  an 
appeal  would  lie,  the  appeal  pnyed  and  allowed 


supersedeas  only  of  tbe  order  of  the  U 
the  appeal   asked  'ond  rrauled  waa  -oi   uia 
cause,    tbat  is,  of  tbe  whole  canae  aa  tar  as  K 
had  then  progressed. 

Conceding  appelke'a  lien  on  tbe  lota  to  bt 
prior  to  Its  Uen  on  »o  much  of  the  raOroMl  aa 
crossed  thoae  lota,  tbe  appellant  deoiea  that 
appeUee  bad  a  lien  upon  the  eodie  nod  of  tba 
Cincinnati  Northern  Railway  Oompany.  Tba 
proceeda  of  the  sale  of  the  whole  road,  tt  ia  in- 
stated, muat  be  diatrihnted  betwasn  tbo  a^fA^ 
lant  aad  tbe  appellee,  upoo  tbe  baaia  of  tbe  pto- 
portionale  value  of  the  parts  npod  which  tbeit 
leepecdve  liens  rested;  not  neceasaifly.  tba 
mathematical  proponioD  of  tbe  three  hniidfed 
and  twenty  feet  of  the  railroad  covenng  tba 
lots  in  queetiou  lo  the  entli«  length  of  tbo  nmd, 
forty-two  miles,  but  in  the  proportioo  of  tba 
fair  value,  all  Ihinga  oonaldered,  of  tbe  fonnet 
lo  lite  latter.  The  predae  mode  of  aacertaia- 
log  this  value  was  not  nggetled  In  (be  argn- 


We 


of  opinion  that  the  appellant  la  not 
condition  to  raise  the  qoeeHon  Just  staled, 
party  to  the  suit  in  tbe  state  court,  tba 


decree  In  wbtcb  providedfora  saleoftbeeaiire  C 
road.  In  the  event  the  sum  found  to  he  due  the 
present  appellee  was  not  paid  by  tbe  aaln  cf 
such  parts  of  the  lots  In  question  as  were  not 
needed  for  the  railroad.  That  decree,  araB  If 
erroueona,  was  binding  upon  all  tbe  partlea  to 


Goo'^fc 
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tbs  salt  In  which  it  wm  raodered,  until  modi- 
fled  or  leroned  by  tlw  Supreme  Omit  of  Ohio. 
It  wu  Dot  open  to  collalera]  sttacfc  by  mj  of 
thoae  parties  In  a  Mparate  suit  bronshi  by  ibem 
la  the  Olfcult  Covit  of  the  United  ^tatea  after 
the  JariwSctlon  of  the  stale  court  attached. 
No  order  Id  the  former  court  could  loterfere 
wHb  or  niipeDd  the  lale  which  the  state 
coutl  had  directed  to  be  made.  The  onlf 
W87  In  which  such  aaapeairion  could  hare 
been  effected  was  by  means  of  an  Bnange- 
meot  that  would  be  satlsfactorf  to  the  preneot 
sppellee,  tn  nhote  behalf  the  state  court  had 
ordered  a.  sale  of  the  entire  road.  The  order 
made  lu  the  drcuit  court  on  the  8th  of  Decern- 
bw,  1888,  shows  upon  lis  face  that  that  court 
was  iDformed  as  to  the  exact  relation  of  the 
parties  to  the  suit  In  the  state  court.  It  de- 
clared, without  objection  by  anv  of  the  parties, 
that  tiM  sale  then  about  to  take  [dace  of  the 
entire  road,  under  the  order  of  the  state  court, 
"would  be  contraiT  to  Uie  best  inlereets  of  all 
coDcemed,"  and  tnat  It  was  necessarr  to  the 
operatioD  of  the  road  bj  the  receiver  of  the  dr- 
cult  court  that  the  i^oceedlngs  In  the  state 
court  for  a  sale  be  stopped.  The  mode  ^opted 
to  effect  that  end  Is  lodlcated  la  the  above 
crder.  We  need  not,  however,  atop  to  Inquire 
whether  It  was  proper  for  tbe  circuit  court  to 
Issue  receiver's  certificates  for  claims  of  the 
character  of  those  held  by  the  appellee.  Upon 
thatsubtectweexpressDoopinJon.  Weare  re- 
lieved Qi  amy  duly  to  coDslder  that  question, 
I  because  it  It  apparent  that  the  order  of  Decem- 
ber 8, 1888,  was  tbe  result  of  an  agreement  or 
arrarngementbetweeD  the  appellee  and  the  Ceo- 
tral  Trust  Company— the  latter  represeDting  fn 
this  cause  the  holders  of  bonds  secured  bj  the 
■norl^ge  of  November  17,  1B80 — and  also  be- 
cause Of  the  surrender  by  the  appellee,  in  con- 
tideration  of  the  receiver's  cerUflcale  for  the 
amount  of  bis  claims,  of  the  rights  accorded  to 
him  by  tbe  decree  In  the  stale  court.  The  ap- 
pellee caoDOt  be  restored  to  hla  rights  under 
the  decree  of  the  state  court,  and  It  woiild  be 
r^^S]  inequllable  to  permit  the  appellant,  represent- 
ing thcee  who  purchased  the  property  under 
the  decree  of  the  circuit  court,  now  to  raise 
any  question  as  to  the  validity  <d  the  receiver's 
certiacales,  whidi  It  agreed  might  be  Issued  '- 
the  a^iellee.  It  remained  quiet  for  nearly  ti 
years,  and  until  after  tbe  propvty  bad  been 
■old,  and  after  the  sale  had  been  conflrmed  to 
those  It  repreeented,  before  makiog  an  issue  as 
to  the  propriety  or  validly  of  the  order  e'  "- 
ctmber  8,  IBw.  Tbe  bondholders  are  ___ 
duded,  under  the  circumstances  disclosed  In 
the  record,  by  what  their  representative  did, 
or  assented  to  being  done.  In  order  to  induce 
tbe  appellee  to  surrender  the  rights  secured  by 
thejudgment  of  tbe  stale  court 

3%«  aierte  oj  iht  Oireutt  Oaurt  i»  qfflrmed. 


THE  TOWN  OF  ANDES,  Fff  Ai  Brr., 

ALBERT  8LAU80H. 

(Bee  tL  a  Beporter^  ed.  <BS-I3BJ 

ItttieuqfJvdgmenU  t^f  eiivutteovrt  (y  terii  of 
ffTwr— Mtf^  Meg>ttoit*— trial,  bfjurj/,  or^ 


ffHMMnuDMV  >m(  oetwteMi. 


firmed. 

Statement  by  Mr,  JtoWe*  Orkr  > 
Albert  Slauson  brought  two  actions  against 
the  Town  of  Andes  in  the  Circuit  Court  of  the 
United  States  for  tbe  Northern  District  of  New 
York,  alleging  in  the  complalot  lu  each  action 
that  he  was  a  citizen  of  the  Biaie  of  New  Jer- 
sey and  the  defeudaat  was  a  municipal  corpo- 
ration  of  the  State  of  New  York ;  that  tbe 
defendaut  subscribed  to  the  slock  of  the 
Delhi  and  Middletown  Railroad  Company, 
and  issued  Its  bonds,  with  coupons  for  Interut 
annexed.  In  payment  thereof.  In  accordance 
with  the  law  of  New  York  of  IBQO,  chapter 
90T;  and  that  certain  of  thoee  ooupons  passed 
into  the  poasession  and  became  the  propertyot 
the  plaintiff  In  good  faith  and  (or  a  valuable 
connderation,  and  payment  thereof  was  duly 
demanded  at  maturity  snd  refused.  The 
amouot  for  which  judgment  was  asked  in  the 
first  action  was  (3,709  and  Interest,  and  in  tbe 
second  action  12,044  and  interest. 

In  tbe  answer  to  each  complaint,  the  defend- 
ant admitted  that  It  was  a  municipal  corpora- 
tion of  the  State  of  New  Tork.  but  denied  all 
the  other  allegations  of  the  complaint,  and  al- 
leged that  the  coupons  sued  on  were  In  fact  tba 
proper^  of  dtizene  of  New  York,  In  whose  be- 
half and  for  whose  henefll  the  action  was  pros- 
ecuted; that  at  the  time  ot  Its  commencement 
an  actloD  was  pending  In  the  Supreme  Court 
of  the  State  of  New  York,  brought  by  resldenU 
and  taxpayers  of  the  defendant  town  against  asc] 
the  holders  of  the  bonds  and  coupons,  to  re-  - 
strain  their  transfer  and  collecUoa,  on  the 
ground  that  ihev  were  Illegal  and  void;  and 
that  if  tbe  plalntuB  held  aoy  of  the  coupons  ha 
look  them  without  consideration,  and  for  the 
pnrpose  of  avoiding  and  nullifying  the  effect 
of  any  Judgment  uEal  might  be  recovered  In 
that  court,  and  of  enabling  him  to  bring  an 


CoirxT  or  ' 

ttos  in  tlw  Orcntt  Court  of  tlie  United  States. 

The  nlMequent  proceeding  as  abown  bj 

the  Kcord  transmitted  to  tbu  court,  were  as 

iBl.  An  Older,  filed  Jane  18,  1884,  for  ttUl 
before  the  Dlitnct  Jodge  nt  chambers.  In  theae 

"  At  a  Mated  term  of  the  Circuit  Coort  of  the 
United  StatM  of  America  for  the  Northern  Dis- 
trict of  New  York,  In  the  Second  Circuit,  held 
at  Canandainia,  on  the  16tb  day  of  June,  A. 
D.  IBM. 

"Preaeot:    The   Honorable    A.   C.   Coxe, 

"  Albert  Slanson  wainst  The  Town  of  An- 
des.   No.  8513. 
"  Albert  SlauMu  aicaliut  The  Town  of  An- 
des.   No.  2Sia 
"iTbtae  actions  havlnit  been  each  moved  for 
trial  on  the  pert  of  the  plalntilTa  therein  at  this 


ant,  it  is  now,  at  the  auggestion  of  tbr  court 
and  by  consent  of  partiM,  ordered  that  the  said 
actions  pass  said  term,  and  be  tried  before  Hon. 
A.  C.  Cose,  at  bis  chsmben  at  Utlca,  without 
a  imj,  wltb  the  same  force  and  effect  as  if 
tried  at  a  drcull  term  of  this  court,  such  trial 
to  be  bad  within  two  weeks  after  Ibe  flrst  day 
of  September  next,  at  a  time  to  be  And  by  the 
Judge,  unless  the  parties  shall  agree;  and  if 
It  shall  appear  to  said  Judge  upon  tnch  trial  that 
there  are  questions  of  fact  arising  upon  the  is- 
sues therein,  the  same  are  to  be  submitted  to  a 
Jury  at  tbe  November  Term,  provided  the  said 

auestioos  of  fact  are  of  sucli  a  cliaiecter  that 
le  Judge  wonld  submit  them  to  a  jury  if  one 
were  present;  and  that  uo  farther  notice  of 
trial  is  required.  Autrxd  C.  Ooice." 

[48T1  Sd.  and  8d.  Two  orders,  each  entitled  "  At 
•  stated  term  of  tbe  Circuit  Court  for  tbe 
Northern  District  of  New  York,  held  at  Utlca 
on  October  1,  1884,  Present  Hon.  A.  0.  Coxe, 


Jvibe,"  and  signed  by  him,  and  reciting  the 
trial  of  the  two  actions  toeether  by  consent  of 
parties  before  him  at  bis  chambers  in  Utlca— 


the  one,  an  order  flied  November  ID,  1884,  tat 
the  consolidation  of  the  two  actions;  and  the 
other,  an  omler  Hied  December  4,  ie84,by  which 


Le  of  the  sums  due  in  both  actions 
at  tbe  day  of  trial,  October  1,  18B4),  with  in- 
terest, and  directing  Judgment  for  the  plaintifT 
accordingly,  with 


which,  after  redting  the  bringing  of  the  two 
actions,  the  order  and  stipulation  of  June  18, 
1884,  the  trial  of  the  actions  accordingly  before 
*  Judge  oo  October  1, 1884,  tbe  orderof  con- 
lation,  and  tlie  judged  finding  as  aforesaid, 
.-  ..as  adjudged  t^t  the  [dalnlul  recover  of 
the  defenaant  tbe  said  som  of  |S,81fl.46,  with 
interest  from  the  day  of  trial,  amounting  to 
t<4.S8,  and  costs  taxed  at  #360.70,  amounting 
In  the  acgregato  to  «S,041.84, 

9th.  AdIU  of  exceptions,  signed  and  sealed 
by  the  judge  October  IS,  1886,  and  filed  Octo- 
ber 91, 18%,  referring  to  tbe  order  of  June  18, 


tbe  Judge  oi 
•olloation,  i 
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his  chambers  In  Utlca,  on  October  1, 
ting  forth  In  tnll  the  evidence  introanoea  oj 
both  parties  at  tbe  trial;  and  stating  thai  the 
defendant  excepted  to  the  admisdon  of  Bpedflc 
ponloasof  the  plaintiffs  evidence,  and  a^ed 
permission  under  the  stipnlation  and  orderof 
June  18,  18»4.  to  submit  to  a  Jnry  the  ques- 
tions of  good  failh  and  of  the  coUu^ve  ttansfei 
of  the  coupoDB  In  suit  and  of  the  ownership 
thereof,  and  that  the  motion  was  denied,  and 
exception  taken  by  the  defendant  to  the  denial, 
as  well  as  to  the  Judge's  final  decision,  order 
and  finding. 

6th.  The  Ot^nlon  of  the  Judge  in  favor  of 
the  plaiotiff,  endorsed  "Decision.  Filed  No- 
vember 12,  1884." 

Tbe  defendant  sued  out  this  writ  ot  enor. 

Mr.  I.  H.  H^TBkrd.  for  idaintUI  in  error: 
Defendant  is  not  a  bmut  jtos  holder  of  the 
bonds  and  coupons  la  suit. 
aouth  Oltaaa  v.  ArMns,  94  U.  &  362  {ii: 


93 U.  8.  «4(ZS:0?9h  MeOlure  v.  Oifiird Tup. 
94  U.  8.  492  (24: 139);  Ogdm  v.  Daviem  Oo.  102 
U.  S.  f34(26;268);  Anihony  v.  Jbspar  Oo.  101 
U.  8.  8B8  (2B:  1007);  Hogf.  Ja»p«r  Co.  110  U. 
8.  63  (28:68);  SUwart  v.  Laimne.  104  U.  S. 
(SOS  (86:866);  Smilh  v,  &e  C>.  TO  U.  8,  11 
Wall.  189  (20: 103);  Ooadnv  v.  GatuaOta.  16 
Fed.  Rep.  682. 

There  are  no  recitals  in  the  bonds  which  es- 
top the  plidntiff  in  srror  from  iCIwing  the  want 
of  Jurisdiction  ot  tbe  ccnn^  Judge  to  act  in 
the  raalter. 

Warren  Of.  t.  Motxv,  97  U.  8. 104  (24:  080); 
ButAanan  w.  LUdifiM,  102  U.  8.  378  (96: 188); 
Independmt  ae!Uot  Ditt.  v.  Stww,  106  U.  S.  IBS 
(27: 90):  Oarroa  Oo.  v.  BmiOi,  11 1  U.  8. 656  (88: 
917);  Datim  (Jo.  v.  Diddrttm,  117  U.  8.  «7 
(29: 1036):  Xforthem  Sat.  Bank  v.  fbrter  T»p. 
110  U.  8.  606 '28:368):  Oimi  >  v.  FVeU.  Ill 
U.S.  88(28:  SA^ 

"nie  payment  of  loteiMt  upon  the  bonds  by 
means  of  forced  tax  kviei  upon  the  tutable 
property  of  tbe  town  does  not  estop  plaintilf 
from  now  Indstlng  upon  their  invslidity,  tbe 
defect  in  tbrir  Issue  being  such  that  all  persona 
are  chargeabte  with  notice  thereof. 

Purdg T.  LaJiting.  128  U.  8.  667 (ai»toj881): 
Ooiedrn/T.  Oaneadta,  Ifl  Fed.  Sep.  SaS:  l%emi- 
at  V.  Latutnetli  Fed.  Rep,  618. 

Jfr.  Jolw  B,  aie&Bon.  for  defendadt  to 

The  full  and  abundant  leoonltion  oif  tbe 
validity  of  these  bonds  by  tbe  "Awn  of  Andes, 
evidenced  by  Its  receipt  and  retention  of  tbe- 
stock  in  the  railroad,  and  by  the  payment  of 
interest  upon  tbe  bonds  for  ten  yeara,  and  by 
tbe  payment  ot  a  poitloD  of  the  priocii«l  Is  » 
complete  esloimsl. 

meh  V.  Xmtt,  18  Fed.  Rep.113;  WMttnaf. 
FMttr.  18  Biatcbf.  166;  Owm  Flrtt.  Ifat. 
Bank  w.  Woloott,  19  Blatchf.  STO:  Calhoun  v- 
DMi  <C  jr.  &-a>.  SSHun,  STB,  898-409;  1  Dil 
Ion.  Mun.  Oorp.  p.  648;  OotomaT.  Bamet,  HU. 
B.484  (38:07(0;  MouUrit  Oo.  f.  Boddnghmm 
IMU.S- 
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Sat.  Batik,  09  U.  S.  «S1  OS:  HSl);  Mami 
Ommgo.  93  U.  8.  S87  (38r  748);  Dovgbu  ih.  . 
A>tiet,  »4  TJ.  B.  IM  (24:  46);  WeyavMtga  t.  Jv- 
«ny.  S9  TJ.  8.  lia  (28!  470):  Oaihtmn  ft.  t. 
GaOraith.  B9  U.  8.  214  raS:410);  Brooklyn  t. 
.^tna  L.  Iiu.  Co.  09  U.  S.  802  (36:4ie);  IPiOwn 
T.  aiJotnonM,  »  U.  S.  490  (30:880);  OriMM 
^.PlaU.WV.  a  «T6  0S:4(M}:  i^oMT.  JAm- 
•on,  09  U.  8.  684  (2G;  461);  AntfloM  t.  iU« 
a>.  101  U.  8.  077  (»!:D6S)i  MarAaU  Cb.  v. 
&A«tia!:,  72  U.  8.  fi  Wall.  773  (18: 656);  JTonft 
T.  i^i(<m  (S>.  77  U.  8.  10  Wall  676  O-t:  1040). 

Purchasers  of  negotiable  securities  are  Dot 
dtaigeable  witli  constmcUTS  notice  (tf  tlie  pen- 
dency of  a  suit  aflectliig  the  title  or  TsUdity  of 
the  securities. 

Warren  Oo.  t.  Marai,  97  U.  8.  06  (24: 977); 
fiuwO  Co.  V.  Bmm,n\  U.  8.  056  (38:817); 
Soatland  Cb.  v.  an.  113  U.  8.  188  (38: 693). 

Jfr.  luxHes  Ormir  dellvend  tlie  opinion  of 
the  court: 

The  authoritv  of  this  comt  to  lerieir  tbe 
JuOgmenlB  of  uie  dicuit  court  br  bill  of  ex- 
ceptions and  writ  of  error  U  regi^ated  eicla- 
sivelf  by  the  Acts  of  Congress  sod  the  practice 
of  tbe  couris  of  the  United  States  without  re- 
gard to  Ibe  statutes  of  the  State  or  tbe  practice 
cf  its  courts.  O/taleavaoB  Oo.  Petitioner,  128 
U.  8.  644  [ante,  508].     The  right  of  review  U 


arisinfc  upon  the  trial  of  an  Issue  of  fact  cannot 
be  made  pari  of  the  record  by  bill  of  excep- 


tions, unless  the  trial  is  by  Jmr,  or  by  the  court 
After  due  waiver  In  writJnff  of  a  Jury  trial;  and 
when  tbe  trial  is  by  rule  of  court  and  consent 


of  parties  before  a  referee  or  arbitrator,  no  ques- 
tion of  law  can  be  reviewed  on  error,  exc"' 
whether  tbe  facts  found  bv  him  suppoK 
ludgmr"'    """' —       "  " 
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Igment    below.      CampSdt  v.  Boyreav,  63 
S.  21  How.  228  [16:  oS:  Bmd  v.  Dtuttn. 
__  i  U.  8.  604. 606  [38;  885];  Paint  v.  Central 
Vermont  R.  Co.  Il8  C.  8.  152  [80: 108]. 

In  the  present  case,  there  was  no  demurrer, 
or  case  stated,  or  special  verdict,  or  finding  of 
facts  by  tile  court  or  by  a  referee,  presenting  a 
pure  question  of  law.  But  the  pleadings  pre- 
■ented  issues  of  fact  which.  In  the  legal  and 
re^Iar  course  of  proceeding,  could  be  tried  by 
a  ]ury  only,  and  at  a  slated  term  of  the  court, 
unless  the  parties  either  In  writing  waived  a 
Jury  and  submitted  tbe  case  to  the  couri's  deci- 
-*"    w  else  agreed  that  the  case  should  betrled 


termination  of  all  issues  of  foct  to  tbe  court 
Bui  tbe  case  was  tried  by  consent  of  the  par- 
ties before  the  judge  at  chambers  nnder  an  or- 
der providing  that  It  should  be  so  tried,  and 
that  "If  itghallappear  to  tbe  judge  upon  such 
i43BI  trial  that  there  are  questions  of  fact  arising  up- 
on the  issues  therein,  of  such  a  character  that 
the  judge  would  submit  them  to  the  jury  If  one 
were  present,"  they  should  be  submitted  to  a 
Jury  at  the  next  term  of  the  couri;  and  the 
ooly  flndtng  of  the  Judge  was  a  general  Snd- 
inKfoi  the  plaintiff. 

The  trial  thus  ordered,  consented  to  and  had, 
was  neltlier  a  trial  by  jury,  nor  a  trial  by  the 
conri,  in  sccordance  with  the  Acts  of  Congress, 
but  was  a  trial  by  the  judge  as  a  referee.  The 
180  I'.S. 


sent  of  the  partita,  the  b: , 

lowedattbattrial  was  Irregular  and  unavailing, 
and  the  facta  stated  in  that  bill  of  eXDepdoni 
cannot  be  regarded,  nor  the  rullogs  stated  tber»- 
in  reviewed,  t^  this  court  As  the  qnestlou 
argued  by  Uie  plaintiff  in  error  do  not  appear 
of  record  independently  of  the  bUl  <rf  ezcap- 
tiona,  this  court  has  no  autborl^  to  pan  upon 
them,  and  no  error  is  shown  hi  tbe  judgment 
afterwards  rendered  t^  the  drcnit  oonrt 
OamplM  V.  Beyrtou,  above  dtedi  Itmu  t, 
Lgont  Bank,  10  Blatchf.  9T9; 


J.  FRIEDLANDBB  n  u.,  I^k.  «i  Ar., 


[Bee  B.  a  Beporter's  od.  tU-WJ 
Batlroad  eompany  tut  bound  ly  bill  ef  ladtnf 
itnud  bg  lit  agmt  for  good*  7u>t  ihippeA—eem- 
DVn  earrier,  when  not  liable — company  net 
eUopped  to  dimy  aj/enti  aet — tiW  aompany't 
imeni— right*  of  inTuxgnlatrigtua. 


Strand- 


loo  imE 


1.  AHtaoagb  traod,  perpetrated  tfanugh  tbe  d 
vloa  ot  a  MM  bill  of  itOhg,  mar  worklnJuiT  1 
an  innoeeot  par^,  this  cannot  be  .redreesed  bj 


IN  EBBOR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas, 
to  review  a  judgment  for  defendant  in  an  ac- 
tion to  recover  for  tho  nondelivery  ot  goods 
named  in  an  alleged  bill  of  lading  of  which 
tbe  pialDdffs  wei«  aislgnecs  for  value.  4/'- 
firmed. 

Statement  t^  Jfr  CVU^  Jv*tie$  Fnll«v 
Friedlander  &  Or.  brought  suit  in  the  DiB> 
trict  Court  of  Texas,  in  and  for  the  County  of 
Qalveston,  against  tbe  Texas  and  Pacific  Rail- 
way Company,  to  recover  for  the  nondelivery 
of  certain  cotton  named  In  an  alleged  bill  of 
"  ig  hereinafter  described,  of  which  they 
aed  to  be  assignees  for  valne,  thdr  peti- 
tion, after  counting  upon  said  bill  of  ladiDg, 
thus  continuing: 

That  the  said  defendant,  ftandnlently  con- 
triring  to  avoid  Its  liability  to  tbtae  plaintiffs, 
pretends  and  alleges  that  the  laid  cotton  waa 
Ml. 


Uft-4H 


Sor&EUB  CoDBT  or  Tsz  Ukttid  BTATSa. 


Oct.  Tnuc. 


not  M  dellTeivd  u  In  and  bv  tald  bill  of  lading 
to  recited  and  aokoowledged,  but  that  the  add 
[41T)  bill  of  ladiog  was  eiecutet)  witboat  tbe  receipt 
b;  ita  aaid  agent  of  any  of  aaid  colton,  all  of 
which  aald  pretenaea  on  ibe  pan  of  the  defend- 
ant, plalntifla  allege  are  untrue:  but  ths;  saf 
that  even  If  it  be  true  that  no  cotton  noa  deliv- 
eied  to  aald  defendant  aa  In  aod  bj  aald  bill  of 
lading  la  redted  and  acknowledged,  yet  la  the 
defendant  ealopped  from  aetting  up  that  fact 
In  defeoae  of  plaintUPa  cauae  of  action  upon 
aaid  bill  of  ladlne,  becauae  tbese  plalotUb  aay 
that  the  aald  bill  of  ladloK  was  executed'  In 
form  negotiable  and  ttanaierable  by  indone- 
mentunder  the  uaage  and  cuatoma  of  merchauta 


upon  the  facta  therein  itated,  that  add  cotton 
bad  been  delivered  to  aaid  defendant  as  afore- 
aaid,  and  tbaldefendaut  had  contracted  locarrr 
and  dellrer  aald  cotton  aa  aforesaid,  adTauced 


eratlon  of  bia  aald  tnmafer  of  aald  bill  of  lad- 
ing to  these  plaintUTa  the  mm  of  eight  thou- 
aaod  dollars  on,  to  wil,  the  lOtb  day  of  No- 
remtwr,  1BS3,  and  that  aaid  payment  was  made 
and  adfancea  upon  the  ttiibot  the  recitals  and 
effect  of  aaid  bill  of  lading  as  a  contract  to  de- 
liver the  ootton  therein  mentioned  aaaforcaald, 
and  that  If  the  aaid  colton  was  never  Teceived 
by  defendant,  vet  ought  It  to  be  held  to  the 
lenns  of  llie  latd  bill  of  lading  for  the  indera- 
ntflration  of  tbeae  plaintiffs  for  said  payment, 
with  Interest  thereon  bom  the  date  thereof,  be- 
cauae of  the  fraud  pimcUced  by  the  aaid  agent 
upon  theae  plalnlim  in  the  iaanance  of  aaid  bill 
of  ladlnc  in  tbe  ordlnair  tonn  and  manner 
wherein  DC  waa  an  tborlzea  t^  the  defendant  In 
act,  and  defendants  are  estopped  to  deny  that 

_rj  „•. ^  received  as  a^nst  the  claima 

itCa  for  damages  on  account  of 
defendant'a  failure  to  comply  with  aald  bill  of 
lading  to  the  extent  of  eight  thouaaod  dollars. 


of  these  plalntlffa  for  damac 

-■-'enda-"-  '-'■— — ^ 

Ing  I 
with  interest  thereon,  at  the  rate  of  B  per  cent 
per  annum,  from  the  date  of  payment  thereof 
aa  aforeaald;  and  if  it  be  true,  ai  allwd,  that 
defendant  recdved  aald  cotton  in  aald  bill  of 
lading  mentioned,  then  plalntilb  claim  of  de- 
fendant the  full  nine  thereof,  lo  wit,  the  sum 
of  fifteen  thousand  dollara,  wllb  interest  there- 
on from  and  after  the  6th  day  of  December, 
1888,  when  and  before  which  time  defendant 
(41S1  ahould  have  delivered  said  cotton  undra  aald 
blU  of  lading,  according  to  the  true  intent  and 
meaotng  thereof." 

Defendant  demurred,  and  also  anawered,  de- 
nying "aU  and  singular  the  allcgatlona  In  the 
petition  contained.''^  The  case  woaaubseqently 
removed  to  the  Circuit  Court  of  the  United 
Stales  for  the  Eaatem  District  of  Tezaa,  where- 
upon by  leave  tlw  defendant  amended  lu  an- 
swer by  adding  theae  further  avermenla: 

"That  one  E.  D.  Baaton.  oa  the  6th  of  No- 
vember 1888,  waa  the  station  agent  of  defend- 
ant at  Sherman  Station,  in  Orayson  Oounty, 
Texas,  on  the  Eastern  Division  <Mt  defendants 
line  in  Texan  and  (hat  aa  such  agent  he  vaa 
authorized  to  recdve  cotton  and  other  freight 
for  transportation  and  to  execute  bills  of  lad- 
ing for  such  ootton  and  other  freight  by  blm 


received  for  the  purpose  of  tcsnaportalion  by 
defendant. 

"  That  on  tbe  said  6th  dar  of  Kovember. 
1888,  the  aald  Easton,  oomMDlng  and  oonfed- 
erating  with  one  Joaeph  Lahnstnn,  did  fraud- 
ulently and  coUuslvely  algn  a  certain  tdll  of 
lading  purporting  to  be  his  act  aa  agent  of  de- 
fendant, whereby  he  falsely  rnireaented  Ihal 
defendant  had  recdved  from  the  said  Joseph 
Lsbnstein  two  bnudred  balea  of  ootton  In  ap- 
parent good  order,  to  be  transported  from  Bber^ 
man  to  Hew  Orleana,  La.,  and  did  deliver  the 
■aid  false  bill  of  lading  to  the  aaid  Joa^ 
Lahnstein;  and  defends^  laya  that  in  polot  of 
fact  the  aald  bill  of  lading  was  executed  by  the 
aaidEaaton  fraudnlentW  and  ccdluaively  with 
the  said  Lahnaleln  wllhont  recdrlog  any  cot- 
ton for  transportation,  such  aa  was  represented 
In  add  bill  of  ladlng.and  without  the  expectation 
on  the  part  of  the  aald  Easton  of  recdvlng  any 
such  cotton:  that  the  add  pretended  mil  of 
lading  waa  the  one  that  la  set  out  in  the  peti- 
tion of  the  pUlnliffa  and  was  false,  frandnlent, 
and  fictitious,  and  was  not  executed  by  de- 
fendant nor  by  Its  authority,  and  that  the  said 
Easton  only  had  authority  aa  agent  aforesaid  to 
execute  and  deliver  bills  of  lading  for  freigbts 
actually  received  by  him  for  transportation." 

Tlte  cause  was  submitted  to  the  court  for 
trial,  a  Jury  being  wdved.  upon  the  following 
agreed  statement  of  facts: 

"iBt.  On  November  16th,  18SS,  at  Sherman 
Station,  In  Qtayson  Countv,  Texas,  on  the  [l 
Bastem  Dividon  of  the  Texassnd  PadScRdl- 
way  Company.  B.  D.  Eaaton,  agent  for  the  de- 
fendant at  said  station,  executed  as  auch  agent 
a  bill  of  lading,  of  which  a  co^  is  hereinsfier 
given,  and  delivered  the  same  to  Joseph  Lalu- 
atdn,  the  person  named  In  said  bill  of  lading. 

"  2d.  ThBt  said  Eaaton  waa  at  the  time  and 
place  aforesdd  the  regularly  authorized  agent 
of  tlw  defendant  for  the  purpoeo  of  receiving 
for  shipment  cotton  and  other  frdgbt  for  tiana- 
portallon  by  defendant  over  and  along  iu  Una 
from  Sherman  Station  aforesaid,  and  that  add 
bill  of  lading  waa  In  the  usud  form  and  made 
out  upon  the  usnal  printed  blanka  In  use  by 
add  oefendant  at  aaid  station,  and  tbM  said 
Easton  was  authorized  by  add  defendant  toex- 
ecute  bills  of  lading  for  cotton  and  other  f  reiefat 
I^  him  received  for  the  purpose  of  transporta-  '. 
^on  by  the  defendant. 

"8d.  That  the  add  Joaeph  Lahnstein  In- 
dorwd  said  bill  of  lading  by  writing  hia  name  i 
actoai  the  back  thereof  and  drew  adnift  (mtbe 
pldntiffs  In  this  cause  on  or  about  November 
dth,  1888(of  which  draft  a  copy  la  herelDafler  i 
given),  for  the  sum  of  dgbt  thousand  dollars,  , 
paranle  at  sight  to  the  order  of  OliverAGrigg^ 
and  attached  aald  draft  to  aald  bOl  of  lading  so 
Indorsed,  and  on  or  about  Nov.  6tb,  1888,  far- 
warded  tbeaame  through  aald  Oliver  &  Grim 
for  presentation  toand  pavment  by  thepldn- 
ttffa  In  this  cauae;  that  In  due  course  of  bnsl- 
neas  OUrer  &  Orlggs  forwarded  aald  drdt, 
whh  bill  of  lading  attached,  to  New  Orkana, 
where  the  aame  was  preaeated  to  and  mid  br 
platotllTa  OD  or  about  November  10th,  1S8IL 

"4tb.  That  fn  paving  said  dt«ft  said  ptote- 

tiffa  acted  in  good  faith  and  la  the  usud  couras 

of  their    bnalneaa  aa  oommtsalon   merdiantt 

making  advances  noon  shiionenta  of  cotton  «> 
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them  for  nie,  and  without  any  knowledge  of 


mj  fnud  or  mUTepresentatlon  connected  with 
edd  trill  of  lading  ud  draft,  and  wltb  the  full 
and  honest  bellflf  that  aald  tfll  of  lading  and 


draft  were  honestly  and  In  good  faiib  eie- 
caied.  and  that  the  cotton  mentlooed  In  said 
Mil  of  lading  had  been  In  fact  received  by  said 

trn^t    defendant  a*  lepteaented  In  aald  bill  of  lading. 

*"*'  "6tb.  That  pialntiffa  had  preriouilT  paid 
one  or  more  dnftannon  similar  billa  of  ladioK, 
■igned  by  the  aald  Baaton  as  agent  aforesaid, 
for  cotton  aUpped  them  by  aald  Joaepb  Labn- 
■tein,  for  sale  by  plalniiOa  aa  commission  mer- 
chanta  for  account  of  aald  Joeeph  Lahnstein, 
and  that  the  cotton  so  prerionsly  advanced  up- 
on was  received  by  pUlndffs  In  tbe  due  course 
of  tranaportatlon,  purauont  to  the  terms  of  the 
bills  of  lading  upon  which  they  made  advaucea 
reapectively,  and  ibe  bill  of  lading  of  Kovem- 
ber  eth,  1^,  was  tbe  fint  received  bv  t)lain- 
tifCs  from  said  Lahnstein  and  not  fulfllled  by 
defendant. 

"Otb.  That,  In  point  of  (act,  said  btU  of  lad- 
ing of  November  Otb,  1888,  was  executed  by 
•aid  E.  O.  Eaalon  (raaduleotly  and  by  colln- 
sion  with  said  LahnMein  and  without  receiving 
any  cotlou  for  tranaponatlon,  such  m  Is  rep- 
resented In  said  bill  of  lading,  and  without  the 
expectation  on  tbe  part  of  the  said  Easton  of 
receiving  any  (neb  cotton:  that  said  Soston  and 
said  Lahnstein  bad  fraodulenlly  combined  in 
one  other  case,  whereby  said  Easton  signed  and 
delivered  to  the  «aSd  Lahnstein  a  aimiUr  Uil  of 
lading  fcr  three  hundred  baleaof  cotton  whkh 
bad  not  been  received,  and  whidi  the  said  Eas- 
ton had  no  expectation  of  receiving,  the  latter 
named  tilU  of  lading  having  been  given  early 
In  November,  1888,  bnt  that  piainWs  in  thb 
suit  had  no  knowledge  whatever  of  the  facts 
stated  Id  this  (sixth)  cjanse  until  after  they  had 
in  good  (altb  paid  and  advanced  upon  the  bill 
•f  lading  sued  on  and  the  draft  therrto  at- 


ot  $8,000.00, 

"7th.  That  the  cotton  mrotloned  in  said  MU 
of  lading  (of  November  Stb,  1888),  bad  tbe 
same  been  actoaUy  received  by  defendant  and 
forwarded  to  phlnilirs,  would  have  been 
worth  brgelv  more  than  the  amount  m  ad- 
vanced by  mid  plaintllb  as  aforesaid— that  Is 
to  say,  would  have  been  worth  about  $10,000. 
00,  and  that,  except  that  the  cotton  was  not  re- 
ceived nor  eniected  to  be  received  trr  said 
agent  when  tafil  Mil  of  lading  was  by  him  ex- 
ecuted ai  aforeaald,  the  transaction  was,  from 
first  to  last,  customary  and  II  the  usual  oourse 
of  trade,  and  in  accordance  with  the  usage  and 
customs  of  metchauts  and  shlppenaad  receiv- 
ers of  cotton. 

"8th.  ThatonaaldNov«mbereth,188S,and 
long  prior  tboeto  and  ever  rince,  thehMdquar- 
tets  and  main  offices  of  defendant  were  and  have 
been  connected  1^  ralboad  andtelMraph  com- 
munication with  all  stations  on  defendant's 
railroad  and  with  Bherman  Btadon  aforesaid. 


mongoi 
"ftlh.  ' 


.  That  the  defendant  Is  a  corporation 
created  and  esistlag  and  domiciled  as  allq^ 
In  the  pedtlDn. 

"IDlh.  That  on  November  10th,  1888.  sdd 
Joaepb  meolioned  above  was  insolvent,  anc^  that 
he  has  been  insolvent  ever  sinceand  is  so  now." 

Then  follows  bill  (d  lading.  Indorsed  by 
ISO  V.  B. 


lahnstein  and  with  draft  on  Frledlaoder  ft  Oo. 
for  18,000  attached,  acknowledging  the  recdpfc 
from  Joseph  LahnstetD  of  "  two  hundred  balea- 
of cotton  in  apparent  good  order,  marked  and 
numbered  as  below,  b>  be  transported  from 
Sherman  (o  New  Orleans,  La.,  and  delivered. 
to  the  consignees  or  a  connecting  common  car- 
rier," and  proceeding  In  the  usual  form,  Lahn- 
stein being  named  as  condgnee.  and  directions- 
s^ven  "NoUfy  J.  Friedlander  &  Co.,  New 
Orleans,  La."  The  circuit  court  found  for  the- 
defendant,  and  Judgment  was  rendered  accord- 
ingly, and  writ  of  error  tharetvon  brought  la- 
thUGOun. 

Dpon  the  argument  certain  parts  of  the  stat- 
utes of  tbe  State  of  Texas  were  died,  wltlk 
especial  reference  to  tbe  provision  as  to  com- 
mon carriers  "  that  the  trip  or  vovage  shall  be- 
coiuddered  as  baring  commenced  from  tbe  time- 
of  the  signing  of  bill  of  ladinz."  Title  18, 
Carriers,  Ch.  1,  Art  277;  Art.  280;  Art  SW 
[Act  February  .4,  i860];  Title  84,  Railroads, 
Cb.  10,  Art  ^58  b,  g  8  [Approved  April  10, 
1883,  General  Laws,  Toxaa.  1^,  p.  89];  SayleT 
Texas  Civil  Statutes,  1888,  Vol.  I.  pp.  181. 184^ 
I8C;  Vol  H,  p.  4«. 

Jfr.  A.  O.  Saflbrd,  for  plalntills  in  errarr 
The  verv  great  preponderance  of  reason  and^ 
authori^  favors  tbe  contention  of  tbe  plaintiffs. 
Armour  v.  B.  Oo.  W  N.  T.  Ill:  Balavia- 
Bank  v.  New  Tcrk,  L.  B.  A  "W.  B.  Oo.  7  Cent 
Bep.  822. 100  N.  T.  ISO;  Bdvaa  v.  Nta  floem- 
OMing  MiB  Oo.  42  Conn.  679;  Bnokt  v.  Nmir 
York,  L.E.AW.R.Oo.1  Cent.  Rep.  188. 108- 
Pa.  029;  WiclUta  Sav.  Bank  v.  AttMton,  T.  A 
B.   F.  R.  Oo.  20  Ean.  SIO;  MeSeU  t.  B(U. 


Oo.  V.  Lamtd,  108  Hi.  298. 

The  author  of  the  misfortune  shall  not  him- 
self escape  tbe  consequence  and  cast  the  bur- 
den upon  another. 

Bank  of  U.  8.  v.  DaoU.  2  HIU,  400;  N«^ 


Draw  V.   EMbaa.  48  N.  H.  280;  Horaweis. 
Corp.  §  to  and  cases  cited. 

A  corporaUon  is  liable  for  the  deceit  or  falss' 
iresentadon  of  its  agent 

Jforawetz,  Corp.  Sg  OS.  91,  and  caaea  cited. 

Tbe  corporation  is  liable  to  Innocent  third, 
peraons  who  an  misled  by  tbe  transaction. 

Pint  Nat.  Bank  v.  Lanitr,  78  D.  8. 11  WaU. 

9  (20:  178);  Bridgeport  Bank  v.  Ntv  Tork  * 
N.  S.  E.  Oo.  80  Conn.  381:  Jfiw  Tork  A  S.  B. 
R.  Oo.  V.  Behnyler,  84  N.  T.  80;  Bolbrook  v. 
Jfete  Jeriey  Zine  Oo.  67  N.  T.  618;  mvrget  t. 
Bank  of  Oirtievmt,  11  Ohio  St  108;  OoeAetbo- 
Nat.  Bank  T.  EatkeU,  SI  N.  E.  116. 

The  act  of  a  corporate  agent  la  quite  similar 
to  the  act  of  one  partner  In  tbe  absence  of  hit- 
astotdates. 

Bapp  V.  LatAam,  9  Bam.  A  Aid.  IK;  Hwnt 
r.  BSiand.  Ry.  &  Hood.  871;  Btadt  v.  BtaU^ 
Bank.  2  led.  488;  iXffwwt  v.  McOomkk,  T 
QUI.  49;  AMaf  T.  BnMw,  24  Barb.  64&i  Bam- 
kin*  V.  Appiebii.t  Bandl.  421;   OrUaold  v. 

25  S.  T.  695;  F^meh  i      " 
Iowa,  508. 

JffMT*.  John  F.  DOon  and  1 
Pi«ree>  for  defendant  in  error: 

The  agent  of  the  railway  company  tnd  no- 


"Sot 


,   Awi,  19. 
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•uthorltjr  to  Inne  bills  ot  lading  tot  cotloD  not 
•ctusllr  received  b^  bim  for  tniuportAUDD, 
«nd  biiu  ao  issued  canoot  impose  0117  Jiability 
upon  the  rsilwaj  campaoy  (o  deliver  the  goods 
tberein  described;  bot  it  ma;  be  showo,  even 
«8  against  an  Innocent  indorsee  for  valae,  that 
ao  goods  were  erer  received  for  carriace. 

Liekbarrou  t.  Maton,  3  T.  R.  77:  Qrant  t. 
JTortMiP,  S  Edf.  L.  A  Eq.  S8T;  Bvbber^  y. 
Ward,  18  Eng.  X.  A  Eg.  051;  Brman  v.  Fbuea 
J>.  8.  Coat  (*;  L.  H.  10  C.  P.  568;  ni<  FYm- 


T.  Me^int  A0.B.a>.9  Fed.  Rep.  120;  8.  O. 
16  Fed.  Rep.  07;  PaBard  t.  Tlnton,  109  TT.  B. 
7  CM:  998):  -S^n  v.  m'nmfa,  8  Allen,  103; 
Baltimcn  A  0.  R.  Oo.  t.  Wilieni.  44  Hd.  11; 
Aint  r.  ifte.  Genl.  5.  O).  29  La.  Ana.  446; 
Zo.  iVU.  Ami  T.  £ann'U«,  52  Ho.  880:  Wit- 
iiamt  Y.  B.  Q>.  98  N.  C.  43;  CAandUr  y. 
Spramu,  S  Met.  80A.  88  Am.  Dec  407,  note; 
C&z  ¥,  flrwf.  L.  1:.  18  Q.  B.  Dit.  147;  St. 
Louii,  I.M.d  8.  R.  Oo.  t.  f  nv<U,  123  U.  S. 
7»^:  1077). 

The  qaeallon  ot  actiTe  fiand  or  collusion 
opoD  the  part  of  Mm  agent  in  issuing  the  bill  of 
lading  is  not  material,  and  in  no  wise  interferes 
with  the  application  of  the  general  rule  to  this 

Baltj  A  0.  n.  Co.  T.  Wilkeiu.  44  Md.  11l 
BMiuoK  V.  Memphit  A  0.  B.  Co.  9  Fed.  Rep. 
129;  Oatetnan  t.  SieA^.  29  Bug.  L.  Ss  Eq.  SW; 
Tb«  Fneman  v.  BuMngham,  S9  D.  B.  IB  How. 
IBS  (10:  841);  Potior^  t.  Ftnton,  lOS  D.  &.  7 
<3«:9»8). 


The  agreed  statement  of  facts  sets  forth  "that 
In  point  ot  tact  said  bill  of  Isdlne  of  Novem- 
ber fl.  1888,  was  executed  by  sud  E.  D.  Easion 
fnnidulenttf  and  by  collusioa  with  said  Labn- 
stein,  and  without  receiving  any  cotton  for 
transportation  such  ns  ia  represented  in  said 
bill  of  lading,  and  without  the  expectation  on 
the  part  of  the  said  Eaahm  of  receiving  any 
such  cotton;"  and  it  is  further  said  that  EssCon 
and  Lahnstdn  bad  fraudulently  combined  In 
Another  case,  whereby  Easton  signed  and  de- 
livered to  Labnstein  a  similar  hilFof  lading  for 
-cotlon  "  which  had  not  been  received,  and 
wbich  the  said  Easton  had  no  expectation  of 
receiving;"  and  also  "that,  except  that  the 
-cotton  was  not  received  nor  expected  to  be 
received  by  said  agent  wben  said  bill  of  lading 
was  by  bim  execuled  as  aforesaid,  tbe  traos- 
-action  was  from  first  to  last  cnstomary."  In 
view  of  this  Isnguai^,  tbe  words  "  for  trans- 
portation, such  as  is  represented  in  said  bill  of 
lading,"  cannot  be  held  lo  operate  as  a  limita- 
tion. The  inference  to  be  drawn  from  tbe 
statement  is  that  no  cotton  .whatever  was  de- 
livered for  tramipoTtatioD  lo  the  agent  at  Sher- 
man Station,  llie  question  arises,  then,  wbeUi- 
«r  the  agent  of  a  railroad  companv  at  one  of  lis 
atadons  can  bind  the  compuiy  or  the  execu- 
tion of  a  bill  of  lading  for  goods  not  actu- 
ally placed  in  his  possession,  and  its  delivery  to 
a  pawn  fraudulently  pretending.  In  collusion 
with  such  agent,  that  he  had  shipped  such 
{oods  in  tavoi  ot  a  pai^  without  noUce,  with 
whom.  In  forthennoo  of  tbe  fraud,  the  pie- 


tended  sfalpper  negotiates  a  draft  with  the  fibe 
bill  of  Isdlng  attached.  Bills  of  exdisoge  sad 
promissory  DoIeH  are  representatives  of  moon, 
circulallng  in  the  commercial  world  as  soca, 
and  it  is  essential,  lo  enable  them  to  perfnni 
their  peculiar  funcUonH,  that  be  who  poretutMS 
them  should  not  be  bound  lo  look  beyond  tbt 
instrument,  and  that  his  right  to  enftnes  thn 
should  not  be  defeated  by  anviUiu;  ^witat  [m) 
bad  f^th  on  his  park  But  Ulls  ot  bdisgsa- 
swer  a  different  purpose  and  perform  dlffvtat 
tunctiona.  They  are  regarded  as  so  mticb  oot 
ton,  grain.  Iron  or  other  articles  of  merdiss- 
dise.  In  that  they  are  ^mbols  ot  ownenUpof 
the  goods  they  oovK.  And  as  no  sale  of  nodi 
lost  or  stolen,  though  to  a  boita  ikU  pormyn 
for  value,  can  devest  the  owneranip  of  tbe  pn- 
son  who  tost  tbem  or  from  whom  they  wtn 
stolep,  so  the  sale  of  the  ^mbol  or  mete  ram- 
sentativo  of  the  goods  can  have  no  snch  e^et, 
although  It  sometimes  h^ipens  that  the  tme 
owner,  by  n^igenc"  '-----  -—  "  •—   "■- 

,    stoes  ., -„—    „ 

against  a  purchaser,  who  has  been  misled  to  tdi 
hurt  by  reason  at  such  negligence.  Stow  t. 
Batlroad  Co.  fMenMntt  Nat.  BaakX  101  U. 
B.  SS7,  668  [3S:  893,  8981:  FvUard  v.  Fiatoa, 
lOS  D.  S.  7,  8  [36:  998,  fiWI;  Ounwy  v.  BAi- 
«t<f,  8  EL  &  Bl.  638,  634.  It  Is  true  thst  wbite 
not  negotiable,  as  commercial  paper  is,  bills  of 
lading  are  commonly  us^  as  security  for  kani 
and  advances,  but  it  is  only  as  evidence  of 
ownership,  special  or  eeneial,  of  the  property 
mentioned  In  them,  and  of  the  ri^t  to  receln  | 

such  property  st  the  place  of  delivery.  | 

Snch  being  the  chantcter  of  a  bill  of  lading, 
can  a  recovery  be  bad  against  a  common  csi- 
rler  for  goods  never  actually  in  Its  poasesooe  j 
for  transportation,  because  one  of  its  agents 
having  authority  to  sign  billa  of  lading,  by  col- 
lusion with  another  person,  issues  the  dacii<  | 
ment  in  the  absence  of  any  goods  nt  allT 

It  has  been  frequently  held  by  ibis  court 
that  tbe  master  of  a  veesel  has  no  auiboriiy  to 
sign  a  bill  of  ladioe  for  goods  not  actuallf  pul 
on  board  tlie  vessel,  and,  if  be  does  so,  bis  Sd  j 

does  not  bind  the  owner  of  tbe  ship,  even  is  | 
favor  of  an  Innocent  purcbaaej.  The  Fm- 
man  v.  Biitkinaham,  59  U.  B.  18  How.  ISSl 
181  [15:  841,  8461:  Tlu>  Lady  Franklin.  75  C. 
8.  8  Wall.  825  [19:  4501;  PMard  v.  VioUm. 
tOfilT.B.  7126:998.]  And  this  agrees  with  tbt 
rule  laid  down  by  the  English  courts.  Liei^ 
barrote  v.  Ma»on,  3  T.  R.  77;  Oraai  v.  Svr 
tcay^  10  0.  B.  666;  Oca  v.  Brace.  L.  R  18  Q. 
B.Div.  147.  "The  receipt  of  the  goods," Bsid 
Mr.  JutUec  Miller,  in  PUlard  v.  Vinton.  mjmJ, 
"  Ilea  at  the  foundatiou  of  tbe  contract  lo  csnr 
and  deliver.  If  no  goods  are  actually  receii'wl.  ^^J 
there  can  be  no  valid  contract  to  canr  or  {•■•I 
to  deliver."  "And  the  doctrine  ia  nppbcable  to 
transportation  contracts  made  in  that  fwni  ^J 


all  to  make  good  the  S35  balea  called  for  \fl 
the  bllla  ot  ladtag.  It  is  clear  that  the  idsiata 
in  error  would  not  be  liable  for  the  defldmr- 
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Tbii  la  wen  wtAbliahed  by  Uw  casM  of  T/i» 
F^vematt  t.  Buekinghatii,  59  TJ.  8. 18  How.  182 
(IS:  841],  tai  FaUard  v.  Vinton,  105  U.  8.  7 
P«:  »8.]" 
It  i>  A  btmfllar  principle  of  law  tbat  wbere 


rd  person 

(nod;  bat  notblog  tbat  Ibe  TBilroad 
dtd  or  omitted  to  do  can  be  properly 


'^' 


faave  eoabled  I^natein  to  impoee  upon  Fried- 
lander  ft  Co,  The  companv  not  only  did  oot 
anUiorize  EaalOD  to  lign  flcatloiiB  UDa  of  lad- 
ing, bat  it  did  not  ananM  aatlxirity  liaelf  lo 
(Hue  micfa  docnmoits  except  upon  the  deUvecy 
of  the  mercbandlae.  Eaalon  waa  not  the  com- 
paof'a  agent  in  tlw  tmuaclioo,  for  there  waa 
aotbiog  upon  wUch  (he  agency  could  act 
Railroad  companlea  are  not  dealers  in  bUla 
of  exchange,  nor  in  tdlla  of  lading;  ther  are 
carrlera  ouv,  and  held  to  rigid  responsibility 
aa  aacb.  Easton,  disregarding  die  obiect  for 
which  he  was  employed,  and  not  iDlenoing  by 
bis  act  to  execute  It,  but  wholly  for  a  purpose 
of  hia  own  ud  of  Lahnateln,  became  partictpt 
erimini*  with  the  latter  Id  Che  commissioD  of 
tbe  fraud  upon  Prledlander  &  Co.;  and  it  would 
be  going  too  far  to  hold  the  company,  under 
nich  drcumstaocee,  estopped  from  denylDg 
that  it  bad  clothed  thia  agent  with  apparent 
authority  to  do  an  act  ao  utterly  outside  the 
scope  of  liis  employment  and  of  its  own  bnal- 
oess.  The  defendant  cannot  be  held  on  con- 
trsct  as  a  common  carrier  In  tbe  absence  of 
goods,  sbipment  and  shipper-  nor  Is  the  action 
(naJnliilaable  on  the  ground  of  tort  "  Tbe 
general  rule,"  said  WiUes.  J.,  in  Barmek  t. 
Vngluh  Joint  Stoek  Bank,  L.  B.  3  Exch.  259. 
"is  that  the  master  is  answerable  for  every 
inch  wrong  of  tbe  servant  or  agent  as  Is  com- 
se]  mitled  In  the  course  of  the  service  and  for  the 
oiaster'a  benefit,  though  no  express  command 
~  privity  of  the  master  be  proved."    Bee  also 


matter  within  tbe  scope  of  .    „ 

mcnt  or  oalside  of  it.  It  was  not  within  It,  for 
btlla  of  lading  coald  only  be  Issued  for  mer- 
chandise delivered;  and  being  without  it,  the 


.-  ,.  J.  Div.  714. 

The  law  can  pimish  roguery,  but  cannot 
alwaya  protect  a  purchaser  from  loaa,  and  so 
fraud  perpetrated  through  the  device  of  a  false 
bill  of  lading  may  ivgrk  Injury  to  an  innocent 
par^,  which  cannot  be  redressed  by  a  change 

Under the^Texas  atatulesthe  trip  or  vo7ue 


poods; 
Sisllat 


Is  IlaUiltr  as  such,  even  though  the  goods 
It  actuaUT  on  their  passage  at  Ihe  lime  oi  a 
loaa;  bat  Ineee  provlnons  do  not  aSect  the 


reaaithere. 

We  camurt  dinlngulab  (he  case  in  hand  from 
thoee  heretofore  decided  by  this  court,  and  In 
consonanoe  with  the  conclusions  theieln  an- 
nounced VitUjvdgniMa  mvtt  be  affirmed. 
ISO  U.  8.  V.  B.,  Book  82. 


LOUIB  A.  SALOMON  bt  Ab 

(Sea  BL  a  Beporter'a  ad.  UX-Ol) 

Dutg  on  bean* — Mmmgreial  detifpuMon — win- 

tbete 


la  nsedlntba  Ooatoms  Duties 


ital  ilnslgnsMnn  Is  ti 

lealsiiMoa  to  be  a» 

J ii~.^on  of  the  tarUT 


an  artkde  Its  proper  piaoe  h 
tbe  law,  then  resort '  — 


nHo.  446.1 
Artpi^  Jan.  16, 1889.    Deeided  April  IS,  1889. 

IN  ERROB  to  the  Circuit  Courtot  tbe  United 
Stales  for  tbe  Soulbem  District  of  New 
York,  to  review  a  Judgment  in  favor  of  plaint- 
iffs tor  duties  iUegally  exacted.    Emerged. 

The  facta  are  stated  In  tbe  opinion. 

Mr.  O.  A.  JeI■k•.£UM((»r-0#n..forplaia^ 
ift  in  error: 

The  protest  is  Inauffldent 

Elmes,  Law  of  Customa,  g  714;  Fratee  T.  ' 
MofRtt,  SO  Blalchf.  269;  Thornton  v.  MaxaeU, 
2  Blatchf.  887-6;  Arthur  v.  Morgan,  112  U.  8. 
501  (28:827). 

Meetre.  Joseph  H.  Choa-te.  BenryMwin 
Tremain  and  Maeon  W.  Tyler,  for  defend- 
Djils  in  error: 

Language  will  be  presumed  to  have  the  snmo 
meaning  in  commerce  tbat  It  has  in  ordinary 
use,  unless  the  contrary  Is  shown. 

Baan  v.  Arthur,  Ai  U.  S.  597  (36:SSS); 
OreeiOmf-^.  Qoodrich,  101  U.  8.  284  (a'):847); 
MaiUard  v.  Laareru^e.  57  U.  8.  18  How.  251 
(14:925);  Bchmieder  v.  Ilaritey.  118  U.  8.  645 
(28:1130):  ArOim  v.  MorHion,  96  U.  S.  103 
(34:764);  Marvd  v,  Merritt,  118  U.  8.  11  (liO: 
550J;Z«wrenMV.3/em«,127U.a.ll8(an(«,61). 

Duties  are  not  to  be  asscsiied  on  doubtful  In- 
terpretations. 

Hartranft  v.  Wiegmann,  121  U.  8.  609  (30: 
1012). 

The  articles  were  enumerated,  and  tbe  previa- 
Ions  Oslo  nonenumerated  articlea  do  not  apply, 

ffartranftv.  Lai^eld,  125U.  8. 128  (81:673). 

No  tec bnicali ties  In  protests. 

Fraiee  v.  Mof"'   ""  ■"---•   ■ 

v.  Milter,  127  1 

iWK,  lOlU.  S.  84 (23:948);  ^rtturv.Jforffaw, 
112  U.  8.  499  ^:327)i  Steeoman  v.  MaxaeU,  8 
Blatchf.  865;  Vaecari  v.  MaxteeU,  8  Blatchf, 
878;  Chung  Fune  v.  SeUy,  14  Fed.  Rep.  639; 
MaiUard  v.  Laartnee,  8  Blatchf.  881. 

Mr.  Jvttiet  BrB-dlej-  delivered  the  opinion 
of  thecourl: 

This  is  an  action  brought  by  the  defendants 
In  error  against  the  Collector  of  New  York,  to 
recover  an  alleged  excess  of  duties  on  goods 
imported.  Tbe  goods  referred  to  were  white 
beans,  upon  which  the  collector  levied  a  duty 
of  twen^  per  cent  ad  valorem,  as  garden  seeds. 
This  charge  waa  paid  under  protest,  the  plalnt- 
iHa  in^rting  tbat  the  article  waa  exempt  from 
64  99» 
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du^  under  the  frea  Ust,  ai  seeds  "  oot  ocber- 
wise  provided  for,"  or.  It  not  free,  tb^  nere 
ODiy  dutiable  at  (en  per  cent,  as  "  vtgddbUt." 
The  Treasury  DepartmeDt  finally  conceded  that 
the  beaas  did  nox  properly  come  under  the 
denomiuatloD  of  "gardeD  seeds."  aod  directed 
ten  per  cent  to  be  refunded,  but  atill  ln«bted 
that  they  are  liable  to  a  duly  of  ten  per  cent, 
as  "vegetables,"  in  the  general  category  of 
"articles  of  food."  The  plaiatifls  adhere  to 
their  flisi  position  that  beans  are  free  of  duty, 
as  seeds  "oot  otherwise  provided  for;"  and  that 
la  the  only  question  here  presented. 

The  clauses  of  the  law  which  are  to  be  con- 
strued Id  determlnlDg  the  oontroveny  are  to  be 
found  1q  the  la>i>  Onsloma  Duties  Act,  pasaod 
March  8, 1863,  u  a  substitute  for  Title  Vx^in 
of  the  Revised  Statutes.  Amonc;  the  various 
scbeJulea  attached  to  this  Act,  classifying  the 
articles  subject  to,  or  free  from,  import  dutiea. 
Is  one  entitled  "Rxjvislona,"  in  which  are  enu- 
merated,  arnonest  other  thlngi,  beef  and  pork, 
cheese,  butter,  lard,  wheat,  rye,  barley,  ludlaii 
com,  oats,  meal,  flour,  potato  or  corn  starch, 
rice,  hay,  different  kinds  of  flsb,  pickles,  po- 
tatoes, vtgetabUt  in  (faeir  natural  slate,  or  in  ult 


or  brine,nolBpeciScally  enumerated  or  provided 
for  In  this  Act.  veeetablea  prepared  or  preserved, 
currants,  dates,  fruits   of  Torknis  siuds,  al- 


monds, walnuts,  peanuts,  etc  Beans 
meDdooed  speciOcally  In  this  Ust  If  the;  u« 
[414]  properly  classed  under  the  term  "  vegetables  In 
theu  natural  state,"  they  are  nib^ct  to  a  du^ 
of  ten  per  cent,  aa  contended  for  1^  the  Govern- 

Under  the  head  of  "  Free  list— Sundries," 
we  And  amoDsst  a  great  number  of  other  mis- 
cellaneous  arllcles,  (he  following:  "PUnti, 
treea,  shraba,  and  vlnea  of  all  kinds  not  other- 


wlae  provided  for,  and  sMdi  of  alt  ktndt,  except 
medfdnal  aeeda,  not  apecUl^  enumerated  or 
provided  for  In  this  Act"    it  the  white  beans 


miported  by  the  plaintlfla  are  properiy.  to  be 
claarified  •■  "seeds,"  then  tbey  ue  free  from 
all  du^,  as  claimed  by  the  plalntllb. 

Behedule  N,  entitled  "  Sundilea,"  contains  a 
Ust  of  mlscellanoos  articles  (many  of  them  ar- 
ticles of  manufacturelk  subject  to  various  ratM 
of  du^.  The  foUontog  Is  one  of  the  Items  of 
this  schedule:  "  Garden  aeeds,  except  aeed  of 
the  sugar  becA,  90  per  cent  ad  taurem,"  If 
white  heani  are  to  be  classed  as  "  garden  seeds" 
then  the  original  deddcm  of  the  collector  was 
right    This  decision,  however,  has  been  aban- 


doned, aod  we  tiiink  veiT  properly.  Although 
mi  are  ofl«n  planted  in  gaMens  aa  seed,  vet, 
a  product,  and  a  commodity  In  the  mareet. 


not  generally  denominated  as  "gardi 

I,"  any  more  thui  potatoes,  which  are  also 

Utaeaplauled  as  seed  in  gaidens.    Tfae 

__  coDsiaeration  also  appllea  In  regard  to  the 

of  the  more  general  term  "seeds.    We  do 


not  see  why  they  should 

any  more  than  walnuts  si 

Both  are  seeds  in  the  language  of  botany 

.  ^,^___  ^_.  __j  j^  __        


D  walnuts  should  be  so  classlfled. 


pn>virions,bauumay wellbelnclu^.  ... 
tsnn  "vegetablea."  Asanarticleof  fooduuuui 
taUes,  wbetbcx  baked  or  bofled,  or  forming  the 
basis  of  Bonp,  Ihey  an  used  aa  a  vegetable,  ae 
waQwlMBrfpsss  when  green.  Thbtstbeprincl- 
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important  lo  Introduce  a  great  deal  <n  lesdnKmy. 
Tlu  court,  however,  dia  not  allow  the  dafend-  -  .,_, 
ant  to  prove  the  common  dedznation  of  beans  1*1*1 
as  an  article  of  food.  It  was  sbowo  by  the  evi- 
dence that  beans  are  eeaarally  sold  and  dealt 
In,  under  the  simple  dedgoatlon  of  "beatM:" 
but  that  does  not  solve  the  question  aa  between 
the  rival  dealguationa  of  "seeds"  and  "vegeta- 
bles." The  common  designation  as  used  in 
evei^-day  life,  when  beans  are  used  as  food 
(which  is  the  great  purpose  of  their  produolioni, 
would  have  been  very  proper  to  be  stkown  in  tbe 


dealEnatlon  of  tbe  article,  or  what  tbe  article 
Is  called  in  trade  and  commerce,  or  the  name 
bean,  has  nolblng  to  do  with  tbe  question." 
We  think  the  court  erred  In  this  iustrac- 
tlon.  Tbe  commercial  desIgiiBUoD,  aa  we  have 
frequently  decided,  Is  the  first  and  most  im- 
portant  designation  to  be  ascertained  In  aet- 
tllng  the  meaning  and  application  of  tbe  tarilT 
laws.  Sep  JrlAwr  v.  £aA<v,  98  U.  S.  112,  Il» 
[31:766,  7681;  Barii«r  v.  BOtB,  107  U.  8.  «17, 
m  [37:490,  4931.  Worthinglm  v.  AJAott,  1» 
U.  S.  484, 436  [8r:«4,  tfC];  ArOmt't  Bueulon 
V.  ButUrfidd,  12S  U.  S.  70,  70  [ZIM&.WS^ 
But  If  tbe  commercial  designation  falls  to  ^ve 
an  article  its  proper  place  in  the  claariflcadons 
of  the  law,  then  resort  mast  neceasarllv  be  had 
to  the  common  designation.  We  thinlc,  there- 
fore, that  tbe  court  erred  both  In  Its  cha^  and 
In  tbe  excludon  of  the  evidence  offered;  espe- 
cially as,  without  any  evideoee,  and  witli  the 
common  knowledge  which  we  all  poaaess,  the 
court  might  almost  have  been  jnatifled  In  dlrect- 


tonu  Act  In  which  beans  areapedflcally  named. 


BDumeniMB     urujsa,  uaiu),  mbiu,  uenicB,  sk^, 

any  of  the  foregoing  of  which  are  not  ediUe  and 
are  In  a  crude  state."  As  this  clauae  refers  to 
articles  "not  edible,"  It  cannot  ioclnda  beans 
of  the  character  now  under  consldentlon. 

Nor  have  we  thought  It  necessair  to  refer 
particularly  to  the  case  of  Any  v.  XMiuiiM, 
lis  U.  S.  643  [39:480],  In  whJ<^  the  dattses  at 
the  law  respecting  "  garden  seeds"  in  Sebedide 
N,and  "seeds  orall  ttinda''Indwbee  U  aia 
elaborately  discuBsed  and  commented  on.  (*!*] 
There  the  question  waa  between  "nrdsD 
seeds"  and  ''field  seeds,"  and  the  dedno"  d» 
pended  on  the  partictdar  draunrtances  oi 
the  esse.  The  opinion  coodudes  with  tUa  dec- 
laration: "As  this  case  rests  for  decWoa 
on  tbe  fscts  found.  It  Is  not  possible  for  this 
court  to  lay  down  any  general  rules  whldi  wOl 
apply  to  cases  differing  In  tlieir  facts  frroi  this 
case.  We  regard  onr  present  dedirioa  as  ia 
harmony  with  the  dednon  In  that  case:  and 
only  refer  to  it  for  tbe  purpose  of  d 
anyintention  to  dissent  from  it. 

Tliejvdgmmt  of  tA«  Oircitit  OfWiU  rmtnti. 
andtlie  eauMremandtdnithiiutrvetloiutatrim 
a  new  trial. 

IMCS. 


Badmav  t.  Unru)  Su.tu. 


ADAU  BASEAU,  J^t., 

9. 

nHITED  BTATBS. 
ONITED  STATES,  A^t. 

9. 

ADAM  BADEAU. 


Oampeiuaitionfor  twottffieu — rtiindarmf/effleer 
not  tntitled  to  paji,  vihU*  eonttil — mom;  jnid 
vhannot  ncoMTiM*. 


CROSS  Appeals  from  Jadgment  of  the  Court 
of  Clalnta,  dismlaBlag  Ibe  petition  of  the 
cUimant  and  the  couoterclaim  of  the  Uafted 
Stales;  the  claim  being  for  par  and  aUowaocea 
of  a  captain  retired  tn>m  itA-n  (errlce  while 
being  Conml-Geiwral  at  London  and  abo  at 
HsTsnai  and  the  counterclaim  being  for  mon- 
07*  paid  him  for  salaiy  ai  an  army  officer  dur- 
ing the  lame  tlma  AMnntd. 
liaported below, SlOt. CI.  48. 

Btal«meat  by  Mr.  Ohitfjwtiea  Poller  ■ 
On  the  Slit  day  of  June,  1688  the  Secretar; 
of  (be  Tieanu;,  puimant  to  section  1068  of 
the  Bevioed  Statutea,  and  in  compliance  with 
the  certificate  of  the  Second  OomptroUer  of  the 
Tteeinry,  tranBinitted  to  the  Court  of  ClalmB 
the  claim  of  Adam  Badean  for  pay  as  an  officer 
of  the  United  States  Armf,  "together  with  all 
the  vouchers,  papers,  docimieDls,  and  proofs 
pertaining  therelo,  that  the  same  inlght  be  pro- 
ceeded in.  In  said  court,  as  if  origualtj  com- 
menced therein  bv  the  voluntary  action  of  the 
claimant;"  and  tbereafter  upon  the  19th  day 
of  Pebmorr,  1884,  die  claimant  filed  his  pett- 
UoD  in  nhiGli,  after  making  certain  averments, 
and  stating  that  he  was  secretary  of  legation  at 
London  from  Hay  16  to  December  6,  1869,  and 
Cou«ul-Oeneral  at  London  April  28,  1870,  lo 
September  16, 1881,  and  at  Haraoa,  Cuba,  bom 
November  2B,  1882,  to  the  date  of  the  filing  of 
the  petitbn,  and  that  he  had  received  pay  as  a 
milita^  officer  from  December  S,  186&,  to  April 
80. 1870,  and  frAm  September  16,  1881,  to  No- 
vember 20,  1882,  he  claimed  to  be  entitled  to 
"the  auMUOt  of  p^  and  allowance*  of  a  cap- 
tain, monnted,  letired  from  active  service,  for 
the  period  from  April  88,  1870,  to  September 
IS,  1881,  and  from  November  2S.  188a,  up  to 
the  prweot  time,  amoontlng  to  the  aara  of  eigh- 
teen Iboonnd  eiiBbt  hundred  and  fif^-twodol- 
180  IF.  8. 


Jars  and  sixty-five  cants,  not  having  received 
tuch  pay  or  allowances  during  said  period; 
also,  to  the  additional  pay  and  allowance  pro- 
vided by  section  1262  of  the  Beviaed  Statute*, 
wtiich  section  U  as  lollons: 

"There  shall  be  allowed  and  paid  lo  each 
commlsaloDed  officer  below  the  rank  of  briga- 
dier-general, iDcluding  cbaplidDS  and  others 

haviDs  HBsimllaled  rankor  pay,  lenper(^  

of Ihelrcur-  -■  ' -  "^  " 

five  years  ol 

A  general  traverse  was  filed  by  the  United 
States,  March  8,  1884,  and  on  the  10th  of 
February,  1880,  a  counterclaim,  stating  "  ihut 
Adam  &deau,  the  claimant  in  the  above  enti- 
tled cause,  before  and  at  the  time  of  ihe  com- 
mencement of  this  suit  was,  and  still  is,  indebted 
to  the  said  defeodantsin  alargesum  of  money, 
LO  wit,  two  thousand  five  hundred  and  sixty 
dollars  and  ten  cents  ((2,S60. 10),  for  money  er- 
roneously paid  lo  said  Badeau  without  aulbor- 
Ity  of  law,  the  tame  being  on  accouci  of  pay-  I*«lJ 
menta  of  salary  made  to  him  as  an  army  officer 
(captain,  i«tired),  from  December  81, 1M0,  to 
October  81,  1882,  during  aU  of  which  time  said 
Badeau  was  not  in  fact  in  the  army  nor  an  oflt 
cer  thereof;"  to  which  the  clBimaoiak-dai«pU- 
cation  March  9, 1H85. 

The  United  States  also  pleaded  the  Slittuteof 
Limitatioiis  to  the  larger  part  of  petitiouer'a 

Findint^  of  factand  concluslonsof  law  were 
aanouncedby  theCourt  of  Claims,  Hay  0, 1887, 
as  follows: 

L  On  the  Slst  April,  1869,  the  clalmnnt, 
then  being  a  first  !ieut.''Tisnt  of  infantry  in  the 
Army  of  the  United  Bi&teB,  unaasigned,  wea 
appolDted  by  the  President  assistant  secretary 
of  legation  at  London.  On  the  19ih  May, 
13Q9,  he  accepted  tbe  appointment,  filed  In  the 
Department  of  State  his  oath  oC  office,  and  em- 
barked for  his  post,  reacblngEnglandMaySlst, 


[Special  Orders,  No.  116.— Extract] 

Bradquabtkrs  of  tub  Aiunt, 

AniiTTAirr-QEs'L's  Omcic, 

Wathtngton,  Man  IS.  1869. 

IS.  By  direction  of  tbe  Prwddent,  a  board  of 

officers  will  assemble  In  New  York  City  at 

13  M.  on  the  18th  Inst. ,  or  as  soon  thereafter  as 

SLcticable,  for  the  examination  of  Bvt,  Brig, 
□oral  Adam  Badeau,  lot  lieutenant  U.  B. 
Army,  for  retirement,  in  pursunuce  of  the  Act 
ol  Congreesof  the  Sd  of  August.  1861.  .  .  . 
Upon  completitm  of  the  em  mi  nation  of  Gen- 
eral Badeau  the  president  of  tbe  board  wiV 
dissolve  tbe  board  and  order  tbe  officers  com 
poidng  tl  I  same  to  resume  their  proper  duties. 

By  command  ot  Geni  Bbemun. 

B.  D.  TOWHBRND, 

The  board  met  in  New  YoA  on  tbe  18th     '**"^ 
Hay,  1869,  and  tbe  following  poceedlnptook 
place: 

N>w  YoBZ,  Hag  Ua.  tS  M. 

Tbe  board  met  punuant  to  above  order. 
Owingto  the  illness  and  consequent  absence  of 
Qenllteeve  the  board  adjourned. 


,,Go<?^le 


StTPBBia  Oomw  or  thb  Usttbd  Utatm. 


Nzw  ToBK,  JHay  ISA,  4  p.  m. 
The  fidlowiiig  telegnm  was  nodved: 

Washibotoh.  D.  0.,  Mag  18M. 
Oenenl  HoDowxll,  JKm  Jbrit  City: 

By  dliectiOD  of  the  SecreUrf  ol  War,  0«d- 
«nl  BuIiM  Ingilla  U  detailed  u  m  mambet  of 
the  ratlrtag  bMid.  *lce  Beeves 
AcknowMdgs  receipt 

B,  D.  TowmBHS, 

Od  fecefpt  of  the  above  tel^npblo  order  Uia 
board  reconTened. 

Freeent  all  tbe  members  and  the  recorder. 

The  board  proceeded  to  consider  the  caae  of 
let  Ueut  Adam  Badeaii,  brL  brfx.  genl  V.  8. 
A.,irhoqQ)eaifld  beforetbe  board, ud  having 
beard  the  orders  conveniDg  It  read,  waa  a«feea 
If  be  fleeted  to  any  member  named  to  the  or- 
ders. He  havlDK  no  objection,  the  board  waa 
duly  sworn  In  hu  presence  bjtlte  recorder,  and 
tbe  recorder  bj  the  prerfdmt.  .  .  .  Tbe  board 
was  cleared,  end  after  mature  deliberation  find 
"that  Itt  Ideatenant  Adam  Badeau,  U.  S.  Id- 
tantr;,  bvt.  brig,  general  T7.  S.  A.,  la  Incapad- 
lated  for  active  servlca,  and  that  said  Incapacity 
to  doe  to  a  wound  recdved  In  the  foot  whilst 
on  dutj  as  captsln  end  additional  aide-de-camp 
to  Brig.  Qen'l  T.  W.  Sherman  In  the  assaolt  on 
Port  Hudson  In  May,  1868." 

iBwn  UoDoWHLL. 
Bvl.  Xiy.  Gtn'l,  Ptt^cTt  Board, 
B,  Stooktok, 
Ut  Limt.  Ord.,  Bet.  Copt.,  A.  D.  0.,  Beeerder 

^Botmi. 
[44a]  On  the  S9d  Hay,  1809.  this  was  approved  bj 

tbe  Secietsij  of  War,  and  on  the  aoih  Hi^the 
Fiealdeot  made  the  following  order: 

[Spedal  Ordeia,  No.  Ifl6— Extract] 

HBADQVAaTEBS  OF  THE  ASHT, 

AdjutahisOkhxral's  Onro, 
WaAingfrn,  May  2S,  16W. 

•  U.  Brevet  Brigadier-General  Adam  Badeau, 


nation,  and  having  heen  found  "Incapacitated 
for  active  eervice,  and  that  said  incapacity  Is 
due  to  a  wound  received  In  the  foot  whilst  on 
du^  as  captain  aod  additional  aide-de-camp  to 
Brigadler-Oeneral  T.  W.  Sbennan  in  the  aa- 
sauu  on  Port  Hudson  in  Hay,  1868,"  the  Presi- 
dent directs  that  bis  name  be  placed  upon  the 
list  of  retired  officers  of  that  class  in  which  the 
disability  reaulis  from  long  and  faithful  service, 
or  from  some  Injury  incident  thereto.  In  ao- 
eordance  with  sections  16  and  17  of  the  Act 
approved  August  8,  1861.     In  accordance  with 
section  sa  of  tbe  Act  approved  July  28,  1866, 
General  Badeau  ia,  by  direction  of  the  Presi- 
dent retired  with  the  full  rank  of  captain,  to 
date  from  May  18,  1669. 

•  ••••• 

By  command  ttf  General  Shenuan. 

£.  D.  TOWITSSND, 

A^iutatU-  Oantrat. 
m.  The  claimant  bdd  the  office  of  aadstant 
Mcretary  of  legation,  and  received  the  salary 
thereof,  until  the  6th  December,  1869,  when  be 
reainied.  By  order  of  the  Prendent,  Decem- 
ber 28,  1869,  be  waa  "asrigned  to  dn^  hi  the 
City  of  Waablogton"  as  an  officer  of  tlu  army, 
SDH 


December  6, 1609.    He  drew  from  the 


moinn 


It  being  stated  that  the  order  waa  to  dale  from 
-       ibw6,      -       -    -        -         - 

period  t 
Febraaiy  91, 1870,  s 

cwbtia  from  February  81, 1870,  to  April  80, 
1OT0,  the  pay  ao  drawn  amouoUng  to  wBI.Sl 
He  waa  appointed  oonaul-geoeral  at  Lcndoa. 
England,  April  S8, 1670,  and  was  In  the  ooa-  < 
sulir  service  of  Ibe  Oovemment  until  tbe  com- 
mencement at  thto  aatt,  except  for  a  period  of 
about  fourteen  months,  beginning  In  Septi — 
her,  1881,  and  ending  In  Novcmher,  1868. 

IV.  From  Hay,  1S69,  untD  Hm.  187&  Oh 

dahnant  waa  borne  upon  tbe  retired  liat  of  (ha 

army  as  having  been  retired  with  the  rank  of 

captain  on  the  16th  Hay,  1869.    On  the  7tb 

Hay,  1878,  the  following  order  waa  Issued: 

LCSeneral  Orders  No.  aO,] 

Hkasqcabtebs  or  thi  Anm, 

Adjutabt-Oekxbai.'b  Oimm. 

WaAifttiton,Majil,  1878L 
The  following  are  announcedi 
.Drwpped. 

In  conformity  with  section  1328  Reviacd 
Statutes  and  opinion  of  Attomey-QeDeral  dated 
December  11, 1877.  (1)  Captain  Adam  Badeao, 
U.  B.  Army,  retired,  to  dale  from  Uaj  19, 
18^. 

By  command  of  General  Sherman. 

£.  D.  TowKBxin\ 
AHuta^U-emeroL 
The  claimant  thereupon  applied  to  have  the 
above  order  revoked,  upon  the  ground  thai 
he  waa  disabled  within  the  Intent  of  the  Aiot 
8d  March.  187S:  and  he  produced  and  filed  tlw 
following  cutiflcate: 

Basoob,  HAim,  F<eb.  20,  1878l 
I,  Eugene  F.  Banger,  phydcUn  and  surgeon, 
oenitj  that  I  was  medical  director  of  the  Bd 
division,  19th  Army  Oorps,bef  ore  Port  Hudaon, 
Hay  87,  I8M,  and  that  Captain  Adam  Badeau, 
A.  D.  C.  on  Brig.-Genl  T.W.  Sbermen's  ataft, 
received  a  bullet  wound  penetrating  the  instep 
of  the  left  foot,  and  making  its  exit  below  the 
internal  malleolos. 

bone,  parts  of  tholi 

proximal  end  of  the  2d  metatarsal  bone,  oa 
acc't  of  which  resection  be  waa  eent  to  the  rear 
at  New  Orleaus. 

Your  OVt  Servant, 
_  jSBHS  F.  BABant, 
Brmel  Lt.OiLoMt  laU  Brit/adt  aargmm,  latt 
Medieal  Dirtetor,  19th  Artnti  Cbrps,  how  Br- 
aminiTig  Surgeon  Ptimon  Bweau. 
Tbe  foregoing  aorgeon's  certificate  waa  duly 
referred  to  the  Burgeon-General  of  the  army. 
The  order  of  reference  and  tbe  Surgeon-Gen- 
eral's report  thereon  were  as  follows; 
Was  Dkpartukht, 

Ap/utabi^bhxsal'b  Otfio. 

FoaAfnjrton.  March  4,  187& 

Respectfully  referred  to  the  Buigeoo-Gen- 

eral,  U.  6.  Anny.forbiaoptnkinaatowbethef 

tbe  disability  of  Captain  Badeau,  for  wUdi  be 

was  retired,  can  be  rosrded  as  bringing  him 

within  that  class  of  officera  apedfled  in  the  fso- 

Tiso  of  section  2,  Act  of  March  8,  1879  (Q.  O. 

IMU.B. 


Eu>B*n  V.  TTkitkD  Staiu. 


4»-4Sa 


18  of  187S),  wbo  bave  "  ui  aim  or  leg  pemui' 
nenUf  disabled  bv  leaaon  of  leMction  on  ac- 
count of  wouDd& 

Tbe  proceeding  of  the  Betlrlng  Board  In 
Captain  Badeau's  case  and  ottier  p4>en  are  in- 
dowd  herewltb. 

Br  order  of  ^^  Secrehuv  of  War. 

£.  D.  TOTFflBXD, 

BVBaBcai-QmissLtJ.'B  OmoB. 
March  6, 1878. 
ReniectfaUj  retained  to.tlie  Adlatant-Gen- 
val  of  tbe  armv  with  opinion  that  ue  eridence 
■nbmltted  ia  undent  lo  aetAbliah  tbat  Captain 
Badeaa'a  caae  coatm  proper];  within  that  claaa 
of  officers  apeclfled  m  aactloii  3,  Act  of  Uarcb 
9, 1875,  aa  one  in  wbldi  an  ana  or  1^  la  pe^ 
manentl;  disabled  bj  reuon  of  reaction  on 
ucount  of  wounds. 

J.  W.  Babhss. 

Surgeon-Omifrai. 
AS]  Wbereupon  the  Secretair  of  War,  on  the  8d 
of  Jul;,  1878,  made  tbe  foHowlug  order,  under 
which  the  claimant  waa  borne  on  tbe  retired 
Hat  of  the  aim;  np  to  the  time  of  hU  bringing 
this  action; 

War  Dbfabtmmht,  Jvlg  8,  1878. 
BeniectfnUy  returned  to  the  Adjutant-Gen- 
eral of  tbe  Armv. 

The  fonner  aedaton  in  Capt  Bsdeau's  case 
WIS  eotnct.  aa  tbe  record  tlien  stood,  but  it 
now  appearing  that  his  case  cornea  clearly  with- 
in the  proTiaions  of  the  proviso  to  McUon  9, 
Act  of  March  8, 1675,  bis  name  will  be  reatoied 
to  the  retired  llsL 

ObobsbW.  UoObakt, 

BtatUiry  ^  War. 
T.  From  tbe  18th  Hv,1860,  to  the  Stb  De- 
cember, 1800.  tbe  claimant  reodred  no  pay  as 
a  mOlttfy  officer,  nor  bas  he  recdved  military 
pa?  at  any  time  whUe  holding  m  diplomatic  or 


Ptam  tbe  4tb  December,  1860,  to  tbe  aist 
Febmary;  1870,  whUe  aadgned  to  duty  in  tbe 
City  of  Waabington  aa  a  retired  officer  voder 
the  Act  21st  JannaiT,  1870  (IS  Stat,  at  L.  p.  23). 
tbe  claimant  was  mid  as  a  captain  in  active 
eerrice  the  sum  of  9888.93,  dnilng  which  pe- 
riod ha  waa  rendering  service  ss  an  offloar. 

From  the  Slat  February,  1870,  to  the  Slat 
October,  1688,  tbe  datmant  was  paid  as  an  of- 
ficer on  the  retired  list  for  periods  when  be 
was  not  holding  a  diplomatio  or  consular  of- 
fice, tbe  anm  of  99,168.18. 

Tberehaa  beenwlthbeld  from  the  claimant 
while  not  holding  a  diplomatic  or  consular  of- 
fice Us  pay  aa  a  retired  officer  from  November 
1, 1888,  to  November  95,  1883.  amounting  to 

There  has  been  withheld  from  the  claimant 
while  holding  a  dlplonutlc  oi  consular  office 
t>etween  tbe  lOtb  Hay,  1868,  and  tbe  IStb  Peb- 
ruaiy,  1884,  when  thii  action  was  brought,  his 
psy  as  a  leUred  cdBcer,  amoontlog  to  Oe  sum 

vLTIwclalmut  waa  beyond  the  aeaa  at  tbe 

Ume  when  the  foregdng  claims  accrued,  and 

bis  pettUon  waa  filed  In  this  court  within  three 

jeara  after  Ute  dliablUty  had  ceased. 

OnraLUBiaNS  or  Law. 

The  court  being  equally  divided  upon  tbe 
lMtI.8. 


foregoing  flndlnga  as  to  the  dalmsat^  ri^t  to 
recover,  does,  for  tbe  purposes  of  an  ^ipenl, 
frame  the  followlne  conclusions  of  law ; 

Tbe  petlttDo  of  tbe  claimant  and  the  counter, 
claim  of  the  defendanta  should  both  be  di» 

Thereupon  lodgment  was  entered  dismlsaiiig 
tbe  petition  (u  tbe  claimant  and  tbe  counier- 
daim  of  the  United  Btatee.    Appeals  were  pit»- 


On  tbe  Sib  of  October,  1888,  a  stipulatioa  waa 
flkd,  adding  to  tbe  record  certain  concluslona 
and  order  oi  tbe  Court  of  Claims  and  certain 
matters  introduced  in  evidence,  at  a  stage  of 
the  case  prior  to  the  final  findings. 

Ur.  D«il«l  P.  Hky«,  for  Badeau; 

Tbe  intention  of  the  statnte  shall  prevsll, 
even  aa  against  iu  letter. 

Bacon,  Abr.  tlL  StatuU  1;  Potter's  Dwar. 
StsL  17S.  178',  Smutha  v.  J^Vtfa,  00  !>.  8.  28 
Wall.  380  (33:4m;  U.  8.  r.  Fntmar.  44  U.  B. 


doubtful  or  ambtg- 
it 
J  It,  h  most 
forcible  and  In  many  casee  conclusve. 

Brown  v.  U.  8.  118  U.  8.  668  (38:  ]07»);  Bf- 


law,  the  pmctlcB]  construction  give 

by  those  charged   with  executing  ft,  it 
.,_..ii — J  , inSve 


VMTdi  V.  Darby,  36  U.  S.  18  Wheat.  206  (6 :608)i 
JT.  &  V.  Fugh,  00  U.  8.  860  &6:  a2SSi;  Ul  S.  v. 
Moor*.  05  n.  8.  760  (24: 588);  U.  S.  v.  ..ItcD- 
ondDT,  70  n.  B.  13  Wall.  180  (20: 382);  Ba\n  v. 
0.  8. 107  D.  S.  408  (37: 587);  U.  8.  v.  Qrakam, 
110  U.S.  810  (38:196);  Auart  T.Xairtf,  5  U. 
S.  ICrancb,  800(9:115):  U.  8.  v.  8taU  Bank 
of  If.  0. 81  U.  a  6  Pet.  SO  (8:  808);  Union  In*. 
€b.  V.  Haga,  63  IT.  6.  31  How.  66  (16: 68); 
Babattm  v.  Downina,  187  17.  S.  607  (onls, 
360). 


Smithy.  KaaOt  Ci  907;  aiiiwT.  K  B, 
6  Ct.  ra.  87;  MimmaA  r.  17.  A  97  U.  8.  426 
(24: 1067). 

This  etatule  Is  a  remedial  one  and  should  be 
liberally  construed. 

Fotter'a  Dwar.  Stat.  381;  BttivUi  v.  V.  8. 101 
U.  8.  607  (96:1010);  WMney  v.  Bmmett,  I 
Baldw.  808;  If  AiHtmoM  v.  OuOar,  1  Oall.  499; 
IT.  8.  V.  BunAard,  18S  V.  B.  170  (81 :  668). 

An  estoppel  can  be  urged  against  the  OoT- 
emment 

U.  8.  V.  CWMn-,  8  Blatcbf.  886. 

JfcHT*.  A.  H.  OM-Uutd.  AUi/-0«n^  R. 
A.  Haw»rd,  Ant.  AUtiOen.,  and  Jr.  P. 
Demet,  for  tbe  United  Slates: 

It  Badeau  was  out  of  the  army  by  bis  own 
voluntary  act,  he  could  not  re-enter  the  army 
except  in  the  manner  prescribed  by  section  9  of 
artitOe  3  of  tbe  Conatltntion. 

Opinion  Atty-Oen.  Evarts,  19  Ops.  Ally-Oen. 
SB&,Minimatk  v.  IT.  B.  07  U.  8.  &» CM:  106T): 
DrtBarrifi  (km,  40pa.  Attv-Oen.  608;  Bmnett 
V.  U.  A  10  (X  OL  m;  MeElraA  v.  IT.  A  19 
Cn.  01.  301,  812;  108  U.  S.  496  (26: 189);  Milltr 
V.  J7.  A  10  OL  CL  888;  AkImu's  Gat,  15  Ops. 
Atty-Oen.  407;  &ai»  v.  ITi  A  14  (X.  CL  469; 
108  D.B.  287  (36:462):  Jfenfaonwryv.  V- 8.  10 
OL  CL  870;  PaUn  r.U.&lilXa.  880;  V* 


»M 


4at-tG2  SUTBBIB  OOUBT  OT  1 

ilZinrT.  ET.AMCt.  CLOaSi  FofidinUwT.  TT. 
&  19  CL  OL  480. 

Clatmuit  must  refmid  the  moiiej  wbicb  be 
vroQgf uil7  drew  bom  tlie  Tieunrf  for  mttIcm 
not  performed. 

IL8.  V.  BunAarO,  ISS  V.  B.  176  (81:663); 
BunUt  r.  IT.  A  18  OL  01.  «M. 

Mr.  OA^JtuMwFnlleFdellvendtlieopIa- 
loD  of  the  court: 

BectloD  8  of  tbe  Act  of  Uucli  80, 1868,  en- 
titled "  Ad  Act  Makine  ApproprlatloiiB  fortlie 
Consular  uid  Diplomanc  Expenses  of  the  Qov- 
ernment  (or  the  Tear  Endiug  Tblrtletb  June, 
1869,  abd  for  Other  Purrwaea"  (IS  Stat,  at  L. 
56,  68),  ia  as  foltows:  "  That  any  officer  ot  the 
army  or  navy  of  Ibe  TJaited  Stales  who  ahall, 
after  the  paaaage  of  thia  Act,  accept  or  bold 
any  appoiolmeul  in  the  diplomatic  or  coosular 
aerrlce  of  tbe  goTeniDient,  abftll  be  considered 
OS  haviuK  reaiKned  his  said  office,  and  tbe  place 
held  ^y  nim  Tu  tbe  military  or  oaval  smrice 
shall  be  deemed  and  taken  to  be  vacant,  and 
shall  be  filled  In  tlie  same  manner  oa  if  Iheaaid 
officer  had  resigned  tbe  same."  This  nas  cu- 
rled Into  the  Kevtaed  Statutes  (1874)  as  section 
123S. 


I  Unmt  STATaa. 


SV    hJUBK-     DIrU,      '^Wr,     »     -TOD     UlUflU^U  UI 

cers  partially  retired  aball  be  entitled 
wear  tbe  unifonn  of  their  respectlTe  grades, 
[4481  aluUl  contiDue  to  be  borne  upon  the  army  reg^ 
ister,  <x  navy  register,  as  the  case  may  be,  and 
sball  be  sabject  to  the  ruleaand  articles  of  war, 
and  to  trial  by  general  court-martial  for  any 
breach  of  the  said  articles."  And  this  was  re- 
enacted  aasectioQ  12S6of  the  Revised  Slatutea, 
By  section  16  of  tbe  said  Act  of  August  8, 
IBSl,  it  was  provided  "that  there  shall  not 
be  on  the  retired  list  at  any  one  time  more  than 
•even  per  centum  of  the  whole  number  of  tbe 
officers  of  the  army  as  fixed  by  law;"  wbUe  by 
•ectlon  S  of  the  Act  of  July  IS,  1870  (16  Btat, 
at  L.  817),  "The  number  ot  officer*  who  may  be 
retired  In  accordance  with  existing  laws  shall 
be  Id  the  discretkm  of  tbe  President:  J^vcided, 
That  the  whole  number  on  the  retired  list  ahall 
at  no  time  exceed  three  hundred;"  and  tbia 
reappears  a>  sectloii  18S8  of  tbe  Revised  Stat- 


on  bis  own  application,  be  detailed  to  serve  as 
professor  In  any  college,"  and  such  la  secUon 
1360  of  the  Revised  Statutes. 

Bv  tbe  flm  MCtioo  of  "  An  Act  Relating  to 
Benred  Officers  of  tbe  Army,"  approved  Janu- 
ary 21, 1B70  nS  Stat  at  L.  62).  It  was  provided 
* '  that  DO  retired  officer  of  the  army  shall  here- 
after be  assigned  to  duty  of  any  kind,  or  be 
entitled  to  receive  more  than  tbe  pay  and  al- 
lowances provided  by  taw  for  retired  officers  of 
his  grade:  and  all  such  assignments  heretofore 
made  shall  terminate  withm  thirty  days  from 

the  passage  of  thia  Act;"  ■— '  ■—  '^---'--" * 

Apili  «,  1870  (16  Stat,  at 
January  31*t  was  limited  , 

officers  selected  by  the  Board  of  Commlnionen 
of  the  Soldiers'  Home,  District  of  Columbia, 
foi  duty  at  that  insUtuLtoti,  such  selection  being 
approved  bj  the  Becretuyof  Wu,''and  this  is 
re^nacted  m  section  12S0  of  the  Revised  Stat- 


ormy,  and  bia  commladon  ahall  be  vacated 
thereby, "  and  this  is  carried  into  the  Revised 
Statutes  as  section  182S.         r 

Thus  In  tbe  Acta  of  1868  and  1870,  and  in 
tections  1223  and  122S  of  the  Revised  Statnte^  {141] 
Congress  distinguished,  and  adhered  to  tbe 
distinction,  between  officers  on  both  lists  sod 
officers  on  tbe  active  list  only,  and  between  o^ 
dinary  civil  appointments  and  appointmeals  in 
the  diplomatic  or  consular  service.  No  officer, 
whether  on  the  active  or  retired  list,  coutd  ac- 
cept appointment  in  the  latter,  and  remain  rd 
officer;  Dul  that  rule  was  not  applied  to  retired 
olQcers  In  the  matter  of  holding  a  civil  office. 

The  second  section  of  the  Act  of  Congresiof 
March  8,  18T5,  reads  as  follows; 


log  from  wounds  received  In  action  ■hall  b« 
considered  as  retired  upon  tbe  actual  rank  held 
t^  them,  whether  in  the  r^ular  or  voluntea 
service,  at  the  time  wbm  such  wonnd  was  r» 
ceived,  and  shall  be  borne  on  the  retired  Hrt 
and  receive  pay  hereafter  accordingly:  and  tbii 
section  shall  be  taken  and  conatroed  to  include 
those  DOW  boriMODtheretired  list,  placed  tuoD 
it  on  account  of  wounds  receirea  in  acliaD: 
Provided,  That  no  part  of  tbe  foregoing  Act 
ahall  apply  to  those  officers  who  bod  heea  in 
service  as  commisaioaed  officers  tweDly-fltt 
years  at  the  date  of  their  retirement;  nor  to 
those  retired  officers  who  had  lost  an  arm  or 
leg,  or  baa  an  arm  m'  leg  permaoentlv  dlnbled 
bj  reason  of  reaection,  on  account  of  wounds, 
or  both  eyes  by  reason  of  wounds  received  in 
battle;  and  every  such  officer  now  borne  on  tbe 
retired  Sat  sball  be  continued  thereon,  notwith- 
standing the  provi^ona  of  section  two,  chipter 
tbirtr-eTght,  Act  of  Harcli  thirty,  eigbteoi 
hundred  and  alxty-elght:  And  b»  it  auo  pro- 
vided. That  no  retired  officer  shall  be  aflected  ■ 
by  this  Act  who  bos  been  retired  or  may  brm- 
after  be  retired  on  tbe  rank  held  by  him  at  lbs 
iJme  of  his  retirement;  and  that  all  Acta  or 

C)  of  Acta  iDCOUslMeDt  herewith  be,  and  an 
by,  repealed."  (18  Stat,  at  L.  613). 
By  aectJon  82  of  the  Act  of  July  SS,  18U  W 
Stat,  at  L.  887),  it  was  provided  "that  olBcos  of 
the  regular  army  eotftled  to  be  retiredon  accooDt 
of  disability  occasioned  by  wounds  received  In 
battie,  may  be  retired  upon  the  full  rank  of  the 
command  held  by  them,  whether  tu  the  rtga-  |4HI 
lar  or  volunteer  service,  at  the  time  such  wnundi 
were  received." 

It  was  within  the  power  of  Congress  to  cbsus 
the  rank  here  spoken  of,  and  this  it  did  t^  IM 
Act  of  187S.  wbicb  substitutes  for  "the  fuD 
rank  of  the  command  held  bv  them"  the  "act- 
ual rank  held  by  them,"  and  which  embnca 
only  "those  now  bone  on  the  retired  U^ 
placed  upon  it  on  accouat  of  wouoda  leceind 
m  action."  Wood  v.  Uniltd  BlaU*,  107  0.  5. 
414.  417  [27:  642,  S^.  Under  this  Actolfl- 
cers  of  twenQr-flve  years'  service  at  the  dite  at 
IIOD.  S. 


H*»»TX  V.  WiLOOX. 


their  Tetlremeot.  and  offlcen  who  had  lo*t  ... 
«rm  or  le^  or  bad  an  aim  or  leg  permaneDtly 
disabled,  or  botb  eyes,  wera  not  subject  to  be 
«oDaldei«d  as  leUrod  npoD  the  actual  raok  held 
hj  them  when  nounoed,  aa  provided  ia  the 
Arst  partof  the  section;  and  no  retired  officer 
was  aBected  bytbe  Act  who  had  been  or  might 
be  retired  on  the  rank  octooUj  held  b;  him  at 
the  time  of  such  rctin^inent;  and  all  ofUcers 
tneutioDed  in  the  first  poi  t  of  the  aectioD,  or  of 
twentj-flTe  yean'  service,  or  who  had  lost  an 
Arm  or  leg,  etc.,  could  accept  appointment  in 
the  diplomatic  or  consular  nrrice,  notwith- 
standing section  a  of  the  Act  of  March  80, 1868, 
or  section  19S8  of  the  Kevited  Statutes,  as  we 
think  the  words  "ererr  nch  officer  now  borne 
on  the  retired  list  shall  be  conthiued  thereon' 
refer  10  all  officers  prerloust?  mentioned  in  the 
KCtioDi  and  the  provision  in  this  respect  shows 
that  up  to  March  8,  1875,  section  2  of  the  Act 
of  IB68  appUed  to  officers  on  the  retired  list 
well  as  thoae  In  active  service. 

Sectiona  1T68, 1764,  and  176S  of  the  Bevlsed 
Statutea  are  aafoUowc 

"Bee.  1768.  No  person  who  holds  an  office, 
the  salary  or  annual  oompeosatloa  attached  to 
which  amoania  to  the  sum  of  two  thousand 
five  haodred  dollan,  shall  receive  compema- 
tioD  for  discharging  the  duties  of  any  other 
office,  unless  ezpresslv  authorized  by  law. 

"Sec.  1764.  No  aUowance  or  compenutlon 
shall  be  made  to  any  officer  or  clerk,  by  reason 
of  tha  discharge  of  dntieB  which  belong  to  any 
other  officer  or  clerk  In  the  aame  or  any  other 
deportment;  and  no  allowance  orcompeosatlon 
shall  be  made  for  any  extra  services  whatever, 
which  any  officer  or  clerk  may  be  required  to 
*•!]     perform,  unless  expressly  authorized  by  law. 

"Sec  17SC,  No  officer  In  any  branch  of  the 
public  service,  or  any  other  peraou  whose  sal- 
ary, pay,  or  emoluioents  are  fixed  by  law  or 
reguladona.  shall  receive  any  additional  pay, 
extra  allowance,  or  compenaalion,  in  any  form 
whatever,  for  the.  dtsDunement  of  public 
money,  or  for  anv  other  service  or  duty  what- 
ever, unless  the  same  is  authorized  by  law,  and 
the  appropriation  therefor  explicitly  states  that 
It  is  for  such  additional  pay,  extra  allowance, 
or  compensation. " 

Whether  by  the  order  of  the  Secretary  of 
War,  July  8,  1878,  the  clalmaaf*  name  wm 
properly  reatored  to  the  retired  list  we  are  not 
called  upon  to  determine  In  this  case,  becanae 
even  were  that  ao  we  do  not  think  hia  petition 
can  besnatalned. 

General  Badeau  recdved  as  Oonsul-General  at 
L<»)doii  an  annual  salary  of  seventy-five  hun- 
dred dollan.  and  at  Havu*,  of  fix  thousand 
dollar^  as  fixed  hy  law,  and  was  expreasly  In- 
UUted  from  recoving  any  additional  salary. 


person  holding  two  offices  or  employments 
under  the  government,  when  the  service*  ren- 
dered or  which  might  be  required  under  them 
were  not  incompatible,  Is  not  precluded  from 
receiving  the  sauiy  or  compensation  of  both. 
Converte  v.  UniUdStaU*.  62  U.  8.  21  How.  468 
I16:isa];  United  State*  r.  Brindie.  110  U.B. 
4S8  [28: 286].  Bat  the  Treasury  Department 
130  D.  S. 


within  that  exception,  and  we  agree  with  t 
conclusion.  United  Statu  v.  ShMinakvr,  74 
U.  8.  7  Wall.  888  [19:  80]-,  StanAury  v.  Unit- 
ed  State*.  76  D.  8. 8  Wall  83  [19: 8151;  Bot/ly. 
United  State*.  51  U.  B.  10  How.  10&.  141  [18: 
848  8611. 

Under  the  Act  of  1876  retired  officers  situat- 
ed as  therein  described,  ore  so  far  taken  out  of 
the  opemtion  of  the  Act  of  I860  ns  not  to  be 
held,  If  tbey  accept  or  hold  diplomRtic  or  con- 
sular appointment,  10  have  resij^ned  Ibeir  placea 
in  the  army;  but  this  does  not  change  the  gen- 
eral policy  of  the  law,  and  does  not  eniltlc  them 
to  pay  as  army  offlceis  during  the  period  of 
time  when  they  are  abmnt  from  their  country 
Id  the  discharge  of  coultnuous  official  duties 
Ineonslstenl  with  subjection  lo  the  rules  and 
articles  of  war,  anil  the  other  incidents  of  mili-  [™'l 
tary  service.  Notwithstanding  section  1223, 
micb  officers,  when  in  the  diplomatic  or  consu- 
lar service,  may  still  be  borne  on  the  retired 
list,  but  cannot  receive  double  compensation. 

Nor  can  we  disturb  the  Judgment  adverse  to 
the  counterclaim.  As  betweeu  individuals, 
where  money  has  been  paid  under  a  mistake  of  • 

law,  it  cannot  be  recovered  back;  but  it  is  de- 
nied that  this  rule  is  applicable  to  the  Dnlteil 
States,  upon  tbe  grouod  that  the  ^vemincnt 
is  not  bound  by  the  mistakes  of  its  officers, 
whether  of  law  or  of  fact.  United  Statu  v. 
Kirkpatriek,  22  U.  S.  9  Wheat,  720  [6;  ISO]; 
United  State*  y.  liank  of  MetrapoUt.  40U.  8  \r> 
Pet.  877(10:7741;  Jfc/SrnWv.  United  8iaU». 
109  n.  S.  426  [26:  \m\  But  inasmuch  as  the 
claimant,  If  not  an  officer  dejara.  acted  as  an 
officer  d»  facto,  we  are  not  inclined  U>  bold  that 
be  has  received  money  which,  ex  aquo  el  bono, 
be  ought  to  return. 

He  was  pnid  as  a  military  officer  from  De- 
cember 6, 1869,  to  the  2Istof  February,  1870, 
and  for  the  time  from  February  21,  1870,  lo 
April  80,  1670,  and  for  about  fourteen  months 
beginning  in  September,  1881,  and  ending  in 
November,  1862.  After  May  19, 1869,  he  was 
employed  In  a  diplomatic  or  consular  capacity 
except  during  the  above  specifled  periods;  and 
tbe  implication  from  the  findings  Is  thathe  waa 
paid  for  tboae  periods,  because  be  was  actually 
rendering  service,  whether  subject  to  assign- 
ment thereto  or  not 

Thtjvdtpnant  qf  the  Court  tf  Claim*  i*  of- 

Mr,  JtuHot  mier  dtnentcd. 


WILLIAH  a  HASSALL.   Trustee,  ^tpt.. 


A.  W.  WILCOX. 
(See  8.  C  Beporter's  ed.  tfHDB.) 


should,  at  least; 


•iinafaoU  or 


^thattiieie 

..^ notioa  to  adverse 

appear  and  molnlaln^^alrrlghti.  be- 


n    "*1 


SuPSBUB  CouBT  or  THB  Ukitid  Btatko. 


8.  Wlwfl  tbe  olwiitt  oourt  •wMdad  B  lloo,  with  B 
Li'lutlg,  tor  ttw  fan  MTOOPt  atalmed,  ijul  tbe  eH- 
MDoe  mttiiln— *  tbs  Uen  for  onlr  k  part  of  suoh 
amount,  and  tbenaiter*!  report  did  not  rtata  Om 
ilfOr  whloti  a  lien 


APFE&L  from  a  decree  of  tlw  dicnlt  Oonrt 
of  die  Uolled  Stales  for  the  Weeleni  Dia- 

tilct  of  Texas,  to  review  a  decree  coDflrmlng  a 

■ak  and  allowiiiK  a  claim  as  a  Hen  prior  to  Uu 

Ilea  of  the  mortgage,    S«c«rMd. 
Tbe  bets  are  stated  in  the  oplnloiL 
Jfr.  SUM  W.  pBtUt,  for  appelUnt: 
The  truiteee  under  the  mortgage,  not  being 

parUes  to  the  proceedings,  are  not  bound  bj 

the  judgment. 
Brvoi*  r.  BurUngton  A  8.  W.B.(h.Vlil  U. 

B.  44&-445  (SS:  lOOT,  1008). 
A  cldm  to  t  Hen  for  labor  performed  by 

_._. ^ J (gjg  not  within  the 


for  Ihe  plalndff  to  make  other  Uen-bdldeia  de 


Civ.  Caa.  g  678;  a  Sayles,  Tex.  OIt.  Stat  8 


tefl). 


1  (97:  488); 

UmtoK  Trad.  Oo.  v.  Walker,  107  U.  8.  606  (27: 
490);  AirnAam  t.  Bowm,  111  U.  S.  777  (38: 
OM)i  Union  TnM  Oo.  t.  Morrtion,  130  U.  8. 
W7  (81:880). 

Jfr.  JuiHeo  BlatoUbrd  delivered  the  opfn- 
ton  of  the  court: 

On  the  18tb  ot  February,  1870,  an  Act  wm 
passed  by  the  State  of  Tens  (Oeneral  I«wi  of 
187S,  chap.  18),  eotitled  "Ad  Act  to  Protect 
UechaDics,  Laborers  and  Operatives  on  Rail- 
roads Afninst  the  Failure  of  Owners,  Contract- 
ors and  Subcontractors  or  Agenti  to  Pay  Their 
Wages  Wlten  Due,  and  Provide  a  iJen  fOr 
Sncfi  Wagee.'wbich  provided  u  follows; 

"  Sbotioh  t.  BeU  maeUdbg  Me  Legidatmn 
^  tlu  State  tfTtau,  That  all  mechanics,  Ubo^ 
ers,  and  operatives  who  may  have  performed 
labor  in  tbe  cooetmctlon  or  repair  oi  any  rall< 
road,  locomotive,  car,  or  other  equipment  to  a 
railroad,  or  who  may  have  performed  labor  in 
the  (^)enuing  ot  a  rwroad.  and  to  whom  wages 
are  dne  or  owing,  shall  hereaflet  have  a  iMn 

prior  to  all  othen  

equipment  for  sue 

"Bxo.  8.  In  ell  saliafor  wages  'due  br  a 
railroad  company  for  snch  labor  as  heretonoe 
mentioned,  upon  proof  being  satlsfactortlr 
made  that  snch  t^>or  had  been  performed, 
either  at  the  instance  of  said  company,  a  oon- 
mctor,  or  snbcootractar,  at  agent  of  sud  com- 
ly,  and  that  snch  wages  are  dne,  and  the 
[en  given  by  this  Act  la  sought  to  be  enforced, 
it  shall  be  the  duly  of  tbe  court  having  jmrts- 
dlctlon  to  by  the  same  to  render  Judgment  for 
the  amount  of  wages  found  to  be  du^  and  to 
adjodge  and  order  said  nilroad  and 
mente,  or  so  much  thereof  as  mn  be 
■ary,  to  be  sold  to  satisfy  said  JaagmBi...  _ 
all  suits  of  this  kind  It  sbaU  not  be  necessary 


c- 


l^  theconrt 

Ssa  S.  Suits  by  medianlcB,  bborere,  and  op^ 
fadvee,  for  their  wages  dne  by  railroad  oont- 
panies,  may  be  instituted  and  prosecuted  la  any 
couaty  Id  this  State  where  such  labor  was  pa- 
formed,  or  la  which  the  cause  of  actloB  or  part 
thereof  accrued,  or  In  the  oonuty  in  which  tlitt 
principal  office  of  such  raflioad  company  b 
situated;  and  In  all  such  solta  service  of  proceM 
may  be  made  in  the  manner  now  required  by 
l&w. 

Sna  4.  The  Hen  created  I7  this  Act  shall 
.  jase  to  be  operative  In  twelve  months  after  the 
creation  of  tne  lien,  if  no  step  be  eooner  taken 
*"  enforce  it" 

On  the  16th  of  Iby,  1889,  the  Rio  Grwide 
and  Pecos  Railway  Company,  a  Texas  oorpo- 
radon,  made  a  mortgage  to  the  Mercantile  Trust 
(^mpany  of  the  State  of  New  York,  a  New 
York  corporation,  covering  all  tbe  property, 
..Adi  -»j  ..-^.AM^i  ..#  4k<.  '^Qxas  corporation,  uh 
.  snda,  railwaya,  and 
other  property,  to  secure  tW)0,000  of  coapoa 
bonds  lamed  by  it,  dated  June  1, 1888.  payable 
In  thirty  yean  and  bearing  semi-annuBl  Inter- 
eet  at  the  rale  of  6  per  cent  per  aunuoa. 

On  or  prior  to  the  87th  of  Uaich.  1884,  A 
W.  Wllcoi  presented  a  petition  to  the  District     , 
Court  of  tbe  County  of  Webb,  In  the  State  erf    ' 
Texas,  subscribed  and  sworn  to  by  him  before 
the  clerk  of  that  court,  in  the  words  following; 

"  Thb  Statb  OT  Texas,  Qnmig  oj  WM. 

'■To  Ihe  Hon.  tbe  District  Court  of  Webb 
County: 

"  Tbe  petition  of  A.  W.  WDcox,  who  reaideB 
tn  the  Coun^  of  Webb,  and  State  of  Texas, 
complaining  of  the  Rio  Oraode  and  Peooa  B. 
R,  (JO.,  a  corporatloa  duly  Incorporated  oimIct 
the  laws  of  uie  State  of  Texas,  and  opet«ting 
Its  lines  Ihronrii  Ihe  Connty  of  Webb,  when 
It  has  its  pilodpal  ^cea,  represents  that  hen- 
tofore,  to  wit,  on  the  12th  Any  of  Jannary, 
1884,  the  said  defendant,  in  conslderatioa  of 
tbe  payment  of  claims  for  labor  on  said  dtfeod- 
ant^R.  R,  executed  and  delivered  to  your  p» 
HUoner  a  certain  Dromiseorj  note  faee  note)  for 
the  sum  of  flfn-llve  hundred  and  twen^-eix 
^  dollars,  with  interest,  10  per  orat,  whwvljT' 
defendant  prondsed  and  became  liable  to  pay 
your  petitioner  the  said  note,  with  IntereO,  si^ 
cording  10  the  tenor  tliei«ot  Tour  peti  timer 
represents  that  he  is  Ihe  owner  and  bolder  of 
said  note,  and  that  defendant  has  failed  and 
refused  to  pay  tbe  said  note,  thouR^  tl>er«tore- 
.. J.. ,- J Whereforoba 


queeted,  to  p^tioner^  damue.  W 
prns  for  Jodgment  for  his  debt  w 
and  damages,  and  foreclosureof  hi 


"The  Bio  Grande  and  P 

pany,  for  value  received,  hereby  i 

pay  iu  W.  Wilco^  or  bearer,  oa  a__ , 

sum  of  fifty-five  hundred  and  tweo^-six  ^ 

dollars  for  ssrvloca,  and  for  amounts  adranced 

on  claims  for  labor  performed  in  the  coBStni&- 

IN  U.S. 


Ht—Ai.T.  T.  Wilcox. 


IW-NA 


tng  dtaUOD  ud  nrvlce  thereof. 

"  TBK  Hh)  GilUTDB  ASD  Pboob 
RULWAT  COKPAKT, 

Bj  A.  C.  HuBT,  ^Atf  iVawImt 
■lOorponM  BesI  of  Tbe  Bio  Onode  uid  FMoa 
Baawar  Oompeiir.]" 

On  tbe  37tb  of  Hmrcb,  1884,  the  Dlitrici 
Court  rendered  the  foUowiog  Jadgment; 
"A.  W.  WiLOOX 


••  Thr  Rio  GkjUidb  &  Pwxw  R'r  Oa 

"  This  da;  came  plalDtiS,  and  the  defend- 
■nt,  by  attorDe;-iD-fact,  A.  8.  HcLaae,  comes 
and  saya  that  he  cBiinot  deny  the  action  of  the 
•aid  A.  W.  Wilcoi.  and  that  he  ia  juslly  in- 
debted to  plaintift  io  the  sum  of  flf  ty-flve  hun- 
dred and  tweoty-slx  aod  ^  dollars,  with  ten 
Jer  cent  interasl  thereon  from  tbe  13tb  day  of 
anuary,  1B84,  and  it  sppeariag  to  tbe  court 
that  a  aufflcient  power  of  attorney  ha*  been 
filed  In  this  cauae  autboiidng  A.  H.  McLane. 
la  default  of  payment,  to  coofeas  judgmeot 
before  anycourt  of  competent  jurisdiction,  and 
irairiiig  citatioD  end  aerrice,  it  Is  therefore  or- 
dered, adjudged  and  decreed  that  the  plaintiff, 
A.  W.Wilcox,  have  and  recover  of  the  defend- 
ant, Tbe  Rio  Onnde  and  Pecoa  Railroad  Com- 
paiir,  tbe  sum  of  fitiy-flve  bundled  and 

S-mx  ^  dollars,  n'lth   ten  per  cent  In 
eteon  Irom  the  12th  dav  of  January,  18M, 


bonds  and  tbe  mortgage,  and  the  interast  of  the 
plaintiff  in  tbe  bonda;  that  the  companv  bed 
recently  Inconed  a  debt  of  between  $30,000 
and  (M.OOO,  la  constructing  and  equipping  the 
railroad;  that,  under  the  laws  of  Texas,  such 
debt  waa  endUed  toa  flrat  lienoo  tbe  road  and 
its  fraocbiaea  and  property,  in  prafenoce  to  the 
flrat-moftgave  bondholden,  for  a  period  of 
re  monUis  after  ita  completloii;  that  long 
re  the  expiration  of  twelre  monOu  from 
BDCb  completion,  suits  were  brooght  upon 
many.  If  not  upon  all,  "of  the  labor  and  mate- 
rial cl^ma  above  mentioned,"  and  Jodgmentia 
some  inatances  bad  been  had  thereon,  on  which 
executlMU  bad  been  Issued  which  were  Ihen 
pending  against  the  company,  and  under  which, 
unless  some  relief  waa  affonled  by  the  court  In 
which  the  bill  was  filed,  a  laree  portion  of  the 
property  of  the  company  would  be  diverted  by 


unless  the  proper^  were  p 

arecpiver;  that  the  company  was  Insolvent  and 

unable  to  meet  the  lotereat  on  tta  fixed  charces 

or  ita  ordinary  debts  and  obUgatkms;  and  that      [MVi 

there  was  urgent  neceaalty  for  the  interference 

of  the  court,  to  protect  the  property  from  suita 


i  ^  dollars,  with   ten  per  cent  inlereat 

«n  iTom  the  12th  dav  of  January,  ISO^ 

for  which  execution  may  uaue.    It  is  fnrthi 


Company  and  fta  equipments  to  secure  the 
payment  of  this  judgment,  and  that  said  rail- 
road and  its  equipmenla,  or  so  much  thereof 
as  may  be  necessary,  ba  sold  to  satisfy  this 
judgment " 

On  tiie  Uth  of  April.  1834.  0.  B.  Wrigbt,  a 
dtizen  of  Pennsylvaniaand  a  bolder  of  $131,000 
of  the  bonda,  ue  interest  on  which,  due  De- 
cember 1, 1888,  had  not  been  paid,  filed  a  bill 
in  equity  In  the  Clrcait  Court  of  tbe  United 
eutesfor  the  Western  Districtof  Texas,  Bininst 
tfae  raOway  company  and  the  Mercantile  Trust 
Company,  ietttng  tortb  that  the  railway  com- 
pany was  the  owner  of  valuable  coal  lands  in 
the  County  of  Webb,  and  had  recently  con- 
structed a  raHroad  from  Santo  Tomaa  to  I«  redo; 
that  (be  borinesa  of  the  railway  was  that  of  s 
tsQway  aod  tranaportation  coropanv  and  oi 
■  miner  of  ooal;  that  recendy  there  Dad  been 
expended  a  large  amount  of  money  In  opening 
tbe  coat  beds,  and  erectlnc  appliances  for  min- 
ing tbe  ooal  and  transporting  ft  to  market;  that 
tbe  principal  bosineaa  of  (be  railroad  was  tbe 
tranBportation  of  tbe  coal  tbua  mined;  that  the 
value  of  the  aseeia  of  tbe  company  consiBted 


and  that  anv  separation  ot  tbe  two  nropertiea 
would  be  disastrous  to  Ute  credlton  <u  tbe  com- 
pany, and  would  lessen  materially  the  aggre- 
gate value  of  the  two  piopertiea, 
Hu  bill  then  set  forth  tbe  making  of  tbe 

lao  n.  8. 


00,  and  its  Income  and  assets  be  applied  to  the 
payment  of  ita  debts  in  due  order,  for  tbe  gen- 
eral advantage  of  all  its  credltoia,  and  more 
eapecially  to  enable  provision  to  be  mnde  by 
the  first-mortgage  bondholders  for  the  payment 


„,  entitled  to  a  lien  upon  the  property, 

prior  to  that  of  tbe  first-morigage  bondholders 
The  prayer  of  tbe  bill  wan,  that  the  rights  of 
the  creditoia  of  the  company  might  be  aecer. 
tained  aod  declared;  that,  as  It  was  doubtful 
whether  the  Mercantile  Trust  Company  could, 
under  the  laws  of  Texas,  take  posseBdon  of  the 
mortgaged  property,  the  court  would  appoint 
a  receiver  to  take  posBesrion  of  It,  with  such 
power  and  authority  in  regard  to  the  preserva- 
tion and  use  of  it  as  should  seem  best  adapted 
to  protect  tbe  interests  of  all  the  persons  con- 
cerned; and  for  general  relief.    The  bill  was 

On  tlic  same  14th  of  April  1881,  tbe  railroad 
compauy  filed  an  answer,  signed  by  its  presi- 
dent, Hnd  which  had  been  sworn  to  oy  him  on 
the  Bth  of  April,  1884,  which  stated  that  there 
were  outstanding  a  large  number  of  claims  for 
work  and  latx>r  done  in  and  about  the  coitstruc- 
tion  of  the  nilroad  ot  the  company,  and  judg- 
ments had  been  obtained  on  some  of  the  clalma, 
on  which  executions  bad  been  Issued,  and,  al- 
though salea  under  them  had  been  put  off  from 
time  to  time,  portions  of  the  property  would 
be  exposed  to  sale  ttnder  the  execulfons,  unless 
prevented  by  the  decree  of  tbe  court;  and  (hat 
the  property  of  the  company  would  be  Irrepar- 
ably Injured  by  any  separation  of  its  coal  and 
railway  properties,  tbe  (wo  being  both  neces- 
sary for  the  transaction  of  ita  bualoess  of  min- 
ing coal  and  transportlnK  It  to  market.  Tbe 
company  aubmitted  tlaeli  to  Ibe  decree  of  the 
,  court. 
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On  tbe  Btme  14th  of  April,  1884,  an  order, 
dgned  by  tbe  cfnmlt  Judge,  entitled  In  tbe 
caiue,  wu  filed,  which  aUled  Uiai  on  the  9th 
of  April,  16S4,  the  ctue  was  heard  on  a  motion 
for  the  appolntmeot  of  a  recetver,  on  bill  and 
(SOOI  affidavits,  the  plalntlffand  the  companf  appear- 
ing. By  the  Older,  one  Smith  waa  appointed 
lecelver  of  the  coinpanr  and  of  lis  fraachisee 
and  all  Its  property.  The  order  autborlied  the 
receiver  to  run  and  operate  tbe  railway,  (o  pre- 
serve the  property,  to  continue  tbe  mining  op- 
erations and  sell  tbe  coal  already  mined  or  (o 
be  mined,  and  out  of  the  proceeds  to  pay  wages, 
current  expenses,  and  Ini«reM,OIt  also  directed 
tbe  receiver  to  ascertain  and  report  the  condi- 
tion of  the  proper^  and  of  the  debts  charged 
thereon  or  owing  iv  the  company,  and  directed 
that,  upon  pieeenluig  nich  report,  he  be  au- 
thorized to  borrow  money  to  [wy  the  running 
«spenae8  of  the  company,  and  to  settle  and  pay 
off  Uena  prior  to  the  flrBl-mortgage  bonds,  and 
all  other  expenses  incDzred  bv  blm.  Including 
bis  own  compensalion  as  recdver,  and  to  issue 
receiver's  ceriiflcates  for  the  same.  In  soch  form 
and  amounts  as  should  br  from  time  to  time  au- 
thorized by  the  court. 

On  tbe  lltb  of  June,  1BS4.  the  court  made 
«n  order  directing  the  receiver  to  prepare  cer- 
tificates In  a  formffiven  in  the  order,  to  an 
amount  not  exceeding  $25,000,  which  certifl- 
cates,  together  with  such  further  like  certifi- 
cates as  might  be  thereafter  authorized  by  the 
-court,  the  order  stated  should  be  a  first  and  ex- 
clusive lien  upon  all  tbe  property  of  the  com- 
pany, prior  to  any  other  liens  tbereapon,  each 
-certificate  to  be  for  (1,000.  with  Interest  at  the 
rate  of  6  per  cent  per  annum,  and  payable  out 
■of  any  surplus  money  in  the  hands  of  the  re- 
■ceiver  after  paying  the  running  expenses  of  the 
company;  thai  be  might  dispose  of  tbe  certifi- 
cates at  not  more  than  one  per  cent  discount, 
and  that,  after  ezbaiistlug  the  receipts  of  Ibe 
railroad,  he  should  pay  out  of  the  proceeds  of 
the  certlBcales:  (1)  the  running  expenses  of  the 
company  which  bad  accrued  since  bis  appoint- 
ment as  receiver,  including  the  expenses  of  the 
£^s^mortgage  boodbolders  in  obtuning  his  ap- 
pointment; and  (S)  ont  of  tbe  balance  remain- 
ing, pay  so  much  of  the  debts  of  the  company 
as  miffht  be  leporied  br  the  master  and  ap- 
prove by  Ibe  ndge,  taldng  an  assignment  of 
the  claims  to  lumseli  as  receiver. 

That  order  also  appointed  a  master  to  report 
upon  all  claims  which  sbouM  be  presented  to 
blm  after  tbe  publication  \ij  bim  of  a  notice 
[601'  calling  on  all  persons  haTing  or  asserting  any 
claims,  by  jndgmnt  or  otherwise,  prior  to  tbe 
first-mortgage  bonds,  or  enlitied  to  a  preference 
In  payment  oat  of  tbe  proceeds  of  the  rrad,  to 
present  and  Ale  tbe  aame  with  him. 

On  the  S4th  of  Jnne,  1884,  under  tiiat  order, 
the  said  A.  W.  Wilcox  filed  with  tbe  masLer 
the  following  claim:  "A  judgment  of  tbe  Dis- 
trict Court  of  Webb  County,  Texas,  rendered 
March  27th,  1884,  Id  cause  No.  486,  in  favor 
of  the  said  A.  W.  Wilcox  against  tbe  said  Rio 
Grande  and  Pecos  Railway  Company,  for  (S, 
626.78,  with  ten  per  cent  inteiest  thereon  from 
January  I3tb,  1884,  and  declaring  and  estab- 
lishing a  lien  on  said  Rio  Qrande  and  I^cos 
Rallwav  and  its  equipments,  to  secure  the  par- 
oieut  01  said  Judgment,  and  directing  the  sdfd 
railway  and  its  equipments,  or  so  mud)  ttaeie- 
(OM 


of  as  may  be  neoessarr,  to  be  soU  to  Htlsfy  the 
said  Judgment,  as  will  more  fully  appear  by  a 
duly  certified  copy  of  said  Judgment  hereto  an- 
nexed, marked  'Exhibit  A,'  and  made  a  pan 
hereof.  The  lien  declared  in  said  lodgment  is 
based  upon  money  due  by  the  nid  Bio  Ontnde 
aiid  Pecos  BaUwi^  Company  to  mecbanka,  la- 
boren,  and  operatives  woo  performed  labor  In 
tbe  constructmg  and  repairing  and  opentina 
said  railway,  and  thereby  under  the  laws  d 
Texas  acquired  a  lien  prior  to  all  others,  and 
that  said  cWms  so  constituting  a  prior  lien 
were  bought  by  the  said  A.  W.  WHcox,  and 
the  said  lUo  Gnnde  and  Pecos  Railway  Com- 
pany acknowledged  the  exinence  thereof,  and 
promised  to  pay  the  same  by  Its  obligation  and 
note  of  date  January  13th,  1884,  upon  which 
obligation  and  note  the  said  judgment  was  ren- 
dered. The  said  Judgment  Is  unreversed  smI 
remabi*  In  full  force.  And  the  said  A.  W. 
Wilcox  claims  that  his  said  lien,  eetabllsfaed 
by  said  ludgment  before  the  lostitntion  of  this 
suit  or  the  appointment  of  sreceiver,  is  prior  to 
the  first-mortgage  bonds,  and  Is  entitled  to  pref- 
erence of  payment  onto!  the  earnings  and  pro- 
ceeds of  said  railway,  and  will  apply  to  thb 
court  for  such  appropriate  orders  as  will  secure 
prompt  payment."  Tbe  claim  was  sworn  to 
by  Wllcox  on  theSSd  of  June,  1884. 

The  master  filed  his  report  upon  the  claims, 
and  among  them  the  claim  of  Wilcox,  on  tbe 
a7th  of  Beplember,  1884.  By  that  report  it  an-  ■ 
pears  that  Wright,  the  plaintiff  In  this  suit, 
filed  objections  before  tbe  master  to  the  allow- 
ance of  tbe  claim  of  WItcox,  on  these  grounds.- 
(1)  that  the  Judgmentin  favorofWUcnxlnthe 
District  Court  of  the  County  of  Webb  was  ob- 
tained by  fraud  and  collusion  between  WDcox 
aiid  the  president  of  tbe  company;  (S)  that  the 
note  was  without  consideration' and  finudulent; 
(8)  that,  for  the  purpose  of  defeating  the  lien  of 
the  mortf;age,  Wilcox  falsely  represented  Is 
tbe  district  court  that  tbe  note  was  for  services 
and  for  amounts  advanced  on  claims  tor  labor 
performed  in  theconstnictlonandmalnlenaocs 
of  tbe  railroad,  and  that  it  was  entitled  to  a 
lien  prior  to  all  others  to  secnre  Its  paynetit; 
that  he  was  not  entiUed  to  any  lien;  tbst  be 
performed  no  serrlcee  and  owned  no  claim* 
wblch  entitled  him  to  sucb  lien;  that  any  lien 
was  barred  by  tbe  limitation  of  one  yev;  tbst 
the  act  of  tbe  president  of  the  company  in  mak- 
ing the  note  and  in  antborizliig  tbe  oonfeaaloo 
of  tbe  Judgment  was  ultra  virei;  and  that  tbs 


The  paper  containing  the  objectioiu  also  stated 
that  Wright  had,  on  the  IWh  of  Jnlj,  1884. 
filed  his  suit  against  Wilcox,  In  tbe  IMstikt 
Court  of  tbe  County  <rf  Webb,  to  set  aside  and 
annnl  the  said  Judgment  on  aooount  of  the  acta 
of  collusion  and  fraud  tn  procuring  tbe  smbb, 
and  that  such  suit  was  cUU  pending. 


evidence  la  support  of  his  claim,  a  copy  of  his 
petition  to  the  District  Court  of  tiie  Ooooty  of 
Webb,  a  copy  of  tbe  promissory  note,  and  a 
oopy  of  the  ludgment  of  March  ST.  1SB4.  and 
Ibat  other  evidence  was  pnt  in  by  the  respective 
parties,  Wilcox  and  Wrif^L 

The  master  reported  tJwt  the  note  Incladed 
amounts  which  were  not  sactned  hj  a  Hen  nn- 
IM  D.  A. 
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dor  tbe  State  Act  of  1679,  ta  well  u 
which  were.  The  concluston  of  tbe  meater 
was  that  WQcoz  had  a  valid  claim  agalnat  the 
companf  for  (6,636.78,  with  10  per  ceot  Inter- 
«tt  from  January  13,  18&ii  but  that  be  had  oo 
lien  prior  to  that  ol  the  first-mortgage  bond- 
boldera.  On  the  eth  of  October,  lEBl,  Wilcox 
flted  eicepUoos  to  tbe  report 
£031  On  the  7th  of  October,  1684,  the  Mercantile 
Trust  Company  was  duly  remored  from  iu 
office  as  trustee  under  tbe  nmrtgage,  and  Will- 
iam 8.  Hassall.  of  PhlladelphU,  waa  appointed 
trustee  In  Ita  place.  By  an  order  of  the  court, 
the  bill  wu  diimissed  as  to  the  Mercantile 
'  Trust  Company,  and  Haaaall  as  truatee  was 
Joined  as  pfainiift  with  Wright;  and  a  decree 
:  wasenteredbycooaent,  on  the  30th  of  October, 
■  188*.  providing  for  s  sale  of  tbe  property  at 
auctton  by  the  trustee,  which  was-  modiflcd 
by  a  further  decree  made  December  10, 1884, 
dlrectlDg  the  sale  of  the  property  free  from 
All  Uena,  for  a  sum  not  leas  than  |100,000, 
which  aum.  It  was  stated,  would  cover  tbe 
smount  of  the  receiver'u  certificates  and  of  the 
IS  reported  by  tbe  inaat^r.     The 


e  and  allowing  certain  claims  oB  Ucne 


^   «f  $0,026.78,  with  interest  at  8  per  cent  per  an- 
num from   [be  day  of  the  contracting  of  tbe 
I  Uen,  such  amount  to  be  paid  after  the  payment 
■   of  tbe  receiver'a   certificates   and  before  any 

Kyment  to  the  bondholders.  On  the  18tb  of 
ne.  1880,  Hasaall,  as  trustee,  appealed  to  this 
court  from  such  decree,  but  the  appeal  was 
dismissed  as  to  all  the  claimants  but  Wilcox, 
mtmiU  T.  WilMX.  lis  U.  S.  598  [39:  SD4]. 

Although  tbe  statute  of  Texas  under  which 
the  auperior  Uen  of  Wilcox  is  claimed  was 
passed  Id  1879,  prior  to  tbemaUngof  tbe  morl- 
xage  in  1883,  and  although  Wucoi  brought 
his  suit  and  obtained  his  judgment  in  the  slate 
«ourt  prior  to  the  filing  of  tfke  present  bill,  we 
do  not  think  it  can  I>e  held  Chat  tbe  trustee  un- 
der the  mortgage  or  the  bondholders  were 
bound  by  that  judgment  rendered  in  a  suit  to 
which  they  were  not  made  parties.  Although 
they  had  a  right  to  intervene  la  that  suit,  tbey 
were  not  obURed  to  do  so,  nor  waa  Wright 
obliged  to  prosecute  the  suit  which  he  brought 
Id  the  state  court.  Tbey  h&d  a  right  to  come 
into  the  Circuit  Court  of  tbe  United  Slates  to 
oonlett  the  priori^  of  Wilcox'a  lien,  and,  sa 
his  claim  originated  after  tbe  mortgage  was 
made,  compel  talm  to  prove  affirmatively  in  that 
.^j,  court  the  existence  and  priori^  of  his  lien,  un- 
■**J  der  the  statute  of  Texas.  He  undertook  to  do 
•0,  but  the  master  reported  that  be  found,  from 
the  erideitce,  that  the  note  on  which  the  Judg- 
ment was  predicated  included  amounts  not  se- 
cured by  a  lien  under  the  Act  of  1879,  as  well 
as  amounts  for  wbicb  a  Uen  was  given  under 
that  Act;  and  that  Wflcox  bad  do  lien  prior  to 
the  first-mortgage  bondholdera.  On  excep- 
tions by  Wilcox,  tbe  circuit  couri  suatained  bis 
exceptions,  and  awarded  bim  a  lien  with  the 
priority  he  claimed,  for  Che  full  amount  of 
90.026.76,  with  interest.  We  do  not  think  tbe 
ovidence  Wore  the  master  sustained  the  lien 
for  the  whole  of  that  amount 
ISO  u.  S.' 


One  of  the  excepllttos  taken  by  WQcox  to  the 
mastefa  report  was,  that  the  master  had,  by 
bis  finding,  nullified  tbe  legal  force  and  effect 
of  the  judgment  of  the  state  court.  Tbe  cir- 
cuit court  may  have  proceeded  on  that  groond, 
in  Its  decree.  But  we  do  not  think  that  tbe 
proceeding  in  tbe  state  court  can  be  aostained 
as  one  in  rem.  It  is  essential  to  such  a  pro- 
ceeding that  there  should  at  least  be  construct- 
ive notice,  by  some  form  of  publication  or 
advertisement,  to  adverse  claimants,  to  appear 
and  maintain  llieir  rights,  before  a  Judgment  in 
such  a  proceeding  can  operate  even  as  prima 
faeit  evidence,  windtor  v.  McVeigh.  93  U.  S. 
374,  378,  279  [28:  914,  918].  In  tbe  present 
notice,  either  personal  or  constructive. 


The  claim  of  Wilcox  was  presented  before 
the  master  and  tbe  circuit  court  as  a  claim 
founded  wholly  on  his  judgment  and  on  the 
statute  of  Texas  and  not  as  a  claim  arising  on 
the  principle  adjudged  in  Union  Tnut  Co.  v. 
Morriion.  135  D.  8.  SSI  [81:  835],  or  that  acted 
on  in  the  case  of  Fo»dtek  v.  SdiaU.  99  tJ,  8. 
335  [2o:  339],  and  the  cases  which  followed  it; 
end  oo  facts  are  shown  to  sustain  It  as  a  claim 
founded  on  anything  but  tbe  statute  of  Texas. 

The  appellant  claims  that  tlie  evidence  bcforo 
the  mns[cr  shows  that  only  1383.31  of  Wilcox's 
claim  consists  of  items  (or  wbicb  the  statute  of 
Texas  gives  a  lien.  But,  aslbe master,  though 
sayini;  that  tbe  note  included  amounts  toi 
wLieh  a  lien  was  given  under  the  Act,  did  not  [BOSI 
attempt  to  stale  what  was  tbe  total  of  such 
amounts,  it  i* proper  that  the  dterietliouldlt  rt- 
verted,  and  the  eate  be  remanded  io  the  Vireuit 
Court,  xeith  a  diTtetion  to  allow  a  rt-eramina- 
tion  ^the  elaim  of  Wilcor,  before  a  matter,  on 
tAe  tame  and  further  prooft,  \f  derired;  and  it 
it  »o  ordered. 


HALLET  KILBOURH  et  al.,  AppU., 

THOMAS  SrrNDEBLAND  et  au 

THOMAS  B1Tin>ERLAND  n  au,  AppU., 

HALLET  EILBOintN  m  ku 

THOMAS  SUNDERLAND.  ^Ept, 

HAIJiET  EILBOURN  irr  ai. 

(See  6.  a  Beooiter'B  ad.  COS-sn.) 

D^ea  ef  partiet— equity  Jiirimlieiioi<.-~^medi/ 

at  laiD^raud — fiabi'ity  of  ageni-  -a,';cnt't 
duty  to  prineipiil — limitation  of  ■iction" 
JVoud— noh'M — teiting  atide  dr^ie—^tel  of 

1.  A  partner  who  tUW  aoM  fals  Intemt  to  another 
partner  Is  not  a  neoeesary  pu^to  annellnn  for 
an  acxjounUng  of  Uie  aSaln  of  too  pannerehip. 

%.  Where  a  oourt  of  cquit>  may  gr^t  tbe  relief 
sougMand  tias  Jurisdiction  of  the  subject  mnlter, 
iha  oMeoUon  ttint  there  is  a  plain  remedy  at  law 
"    earliest  opportunity  and  tie- 


siiould  t>e  taken  at 

fora  Uie  dofeniliuits  outer  upon  atuU  defense. 

3.  Tbe  lorbdlotloQlntqultyattocbes  unlGse  tha 
legal  Tomedv.  both  In  remiect  to  the  Hnal  relief  and 
., j_  „j-_w..i„...~..  1 1  efflolent  «•  tlio  rome- 


edv.  b 

of  obi 

djr  In  equity. 


8DPBK1I1  Court  or  tbb  Ukitbd  Statu. 


Oct.  Tksm. 


tbe  Dlstrf  a  of  Indiaiu  agalut  Latta  ikme,  and 
as  ft  partner  of  KUbourn  A  I^lta,  oii«  on  be- 
lull  of  Bunderiand  and  Hllljer  and  tbe  other 
on  behalf  of  Sunderland  alone,  in  whicb  proc- 
caa  wu  served  on  I^Ita  but  not  on  Eaboum 
or  Olinstead.  Subaequentlj  the  original  bOI 
In  this  cauae  was  filed  la  the  Supreme  Coon  of 
tbe  District  of  Columbia  and  a  stipulation  waa 
entered  Into  wbeieb;  tbe  aubject  matter  of  the 
causes  to  Indiana  wai  transferred  to  tbe  litiga- 
tion here,  and,  by  ameDdments  made  In  puisn- 
ance  of  tbe  stipulation,  all  the  controveraiea 
were  consolidated  into  thia  suiL  tbe  blD  aa 
amended  seeking  relief  Id  favor  of  HUljer  and 
Sunderland  aa  agalnat  Rilboum,  I^a  and 
Olmatead,  and  aa  sgainst  Latta  alone,  and  in 
faTOr  of  Sunderland  aa  against  the  three  and 
also  aa  anlnat  Latta  individually'.  And  tbe 
anawen  of  Eilboum  and  Olmstead,  and  tbe  aev- 
eral  anawer  of  Latta  put  in  issue  sll  tbe  cauaca 
of  action  respectively.  The  orlcinal  blU  was 
filed  Junes,  1881,  and  the  amendmenta  March 
22,  1883.  During  the  proceedings  Stewart, 
who  bad  not  been  made  a  pain  in  terma,  en- 
tered bia  appearance  and  filed  a  disclaiiner. 
The  originBl  bill  and  amendmenta  alleged  an 
•rrangonent  between  Snnderiand,  Hnijer  and 
Btenart  for  the  purchase  of  i«al  estate^  and 
chaived  that  Eilbonni  &  Latta  were  employed 
sa  the  agenta  of  oomplatnanta  and  Stewart  to 
make  for  them  the  piopoeed  pnrchasee  under 
an  agreement  aet  out  by  the  oomplalnanta  as 
followa: 

"That  tbe  plalotifTa  and  the  aald  Stewart 
should  bitrnat  unto  said  firm  aa  their  agents 
afotesald  the  negotlatloo  (or  and  tbe  put^taae 
of  sncb  real  estate  In  the  said  quarter  of  the 


unto  the  said  firm,  when  by  the  same  thereonto 
reqnired,  such  auma  of  mone;  ss  might  be  req< 
oldie  for  the  acquisition  of  the  property,  aaa 
that  the  plaintiffs  and  the  aaid  Stewart  abonM 

Ey  unto  tbe  aald  firm,  upon  the  purcbasee  to 
made  by  said  firm  on  their  account,  a  rea- 
sonable compeDSfttion,  by  way  of  commission, 
when  and  In  case  tbe  aaid  lum  abould  ii    ' 


charge  abonid  be  made  by  the  said  Sim  anlost 
the  vendon,  that  then  the  plalntUb  ana  (he 
aaid  Stewart  abould  pay  unto  tbe  said  firm  m 
commission  whatever;  that  the  said  firm,  ia 
oonaideratlon  of  so  being  intrusted  with  the 
purchase  of  such  real  eatale  and  of  tbe  com- 
miadone  which  it  might  derive  upon  loch  pur- 
cbaaes,  should  ascerbun  and  point  oat  unto  tbe 
jdalntiSs  and  the  aald  Stewart  such  lota  and 
parcela  of  land,  in  tbe  satd  aection  of  the  aaid 
dty,  aa  in  the  Judgment  of  the  aald  firm  might 
be  most  advantageonaly  acquired  by  the  plauu- 
itb  and  tbe  asid  Stewart;  that  the  aaid  firm 
shonld  advlae  and  counsel,  to  tbe  best  of  it* 
Judgment,  knowledge  and  experience,  tbe 
plabitiffa  and  tbe  aald  Stemit  in  naoect  of  the 

Eurchase  of  any  particular  parcel  of  land  wlth- 
1  the  eatd  section  which  they,  on  their  own 
motion,  might  surest  to  the  saiil  firm  aa  desir- 
able to  be  purchased  on  their  account,  and  thai 
in  any  and  all  cases  tbe  said  firm  abould  n^ 
gotlate  for  the  purchase  of  any  real  propeny 
to  be  acquired  on  account  of  the  plaint  ilTa  and 
ISO  D.8. 
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the  said  Btewul  at  the  lowest  possible  »l«  at 
wbicb  it  could  be  obtained  from  tbe  owoer, 
and  after  ascerlaiDiog  tbe  price  at  which  anj 
aocti  property  might  be  obtained  from  tba 
owner,  should  fairly  and  to  the  best  of  ths 
kDOwledge  aJod  ability  of  the  said  firm  inform 
the  idalnWa  and  the  said  Stewart  whether  the 
eaid  price  waa  such  aa  to  render  their  acquU- 
£68]  tion  of  Uie  property  desirable,  and  recommend 
to  them  whether  ttaier  abould  purchase  the 
property  or  not;  that  a  the  plalndfb  and  the 
aaid  Stewart  consented  to  such  purcliase,  the 
aame^ould  be  made  on  their  account  by  the 
teii  Arm,  and  that  upon  receiving  at  Its  request 
from  the  purchasen  tbe  cash  requiied  in  the 
first  instance,  and  also  the  amount  of  deferred 
fwymenls  as  the  same  might  become  payable, 
the  said  firm  should  mske  due  settlement  with 
the  vendm  or  other  person   entitled  lo  pay- 


tate  were  purchased,  and  that  as  lo  each  pur- 
chase, Ellbonm  A  LatU  rapresenied  that  they 
bad  negotiated  with  the  owner  and  obtained 


ants  relied  on  those  represenlaiiODS;  that  _.  . 
nlainvits  called  the  attention  of  Kilboum  ft 
Latta  to  square  No.  lis,  and  requested  Kil- 
boum &  Latta  to  ascertain  the  owner  and  price 
thereof;  that  thereafter  Eilt>oum  &  Latta  In- 
formed complainants  that  $6S,000  was  the 
lowest  price  at  which  tbe  property  could  be 
obtained,  and  advised  the  purchase,  which  com- 
plaiaanis  authorized,  paying  $20,000  down, 
which  was  represented  by  KUboum  &  Latta  lo 
be  required  by  the  seller,  and  the  proper^  was 
convered  to  Latta  as  trustee  for  complsinants; 
that  tnese  representatioTis  were  false,  and  the 
real  pritx,  instead  of  being  $69,000,  was  only 
940,000,  and  the  cash  payment  required  only 
$8,000,  ineleod  of  t20,(n0;  that  such  reprewo- 
latjons  were  made  for  the  purpose  of  coeating 
complainants  and  obtaining  from  them  thesum 
of  $25,000,  which  defecdmils  appropriated  to 
Ibelr  own  use;  that  the  real  facia  m  relalion  to 
these  purchases  were  not  discovered  by  Iticm 
until  March,  1881:  that  complainants,  about 
the  same  time  and  in  eubatantially  the  same 
manner,  were  defrauded  in  reference  lo  the 
purchase  of  lot  17  in  square  1S8,  tbe  purchase 
price  being  put  at  $8,810,  when  it  was  really 
only  $5,000.  tbe  firm  of  SJIboum  ft  Latta  there- 


el55, 
^.      -     -  .     e  158, 

the  sum  of  $3,668.70;  in  square  156,  the  sum 
of  $29,878;  that  the  real  truth  as  to  the  last 
transaction  did  not  come  to  their  knowledge 
until  January  or  February,  1882;  that  after- 
wards  the  property  porchased  and  two  other 
vsIuaUe  tracts  were  left  in  the  care  of  the  firm 
for  resale,  and  in  consideration  of  the  probable 
commissions  on  such  sales  tbe  firm  agreed  that 
It  would  keep  upon  lis  books  tbe  proper^,  look 
after  the  payment  of  lues,  interest,  and  tne  like, 
and  disburse  the  fuods  therefor  without  any 
charge;  tbat  prior  to  January  1,  1873,  com- 
plaioants  had  sent  to  tht  firm  some  $30(^000, 
and  on  December  81,  1876,  Kilboum  ft  Latta 
130  0.8. 


heldabalance  in  cash  due  to  complainants  of  not 
less  than  $20,000,  of  which  they  approprintml 
$16,620  lo  their  own  use  for  the  care  and  man- 
agement of  the  property  from  June,  1872;  that 
the  complainants  were  Ignorant  of  eaid  chsrges 
until  June,  1878;  that  being  informed  in  1OT7 
by  defendants  that  remittances  should  be  sent 
to  Latta  for  disbursements,  considerable  smni 
were  sent  to  him,  of  which  he  wrongfully  ap- 
propriated the  sum  of  iS,827.00;  that  Sunder- 
land  individually  pundiased  several  parcels  of 
real  estate  through  Kilbourn  ft  Latta  under  the 
same  agreement,  which  was  left  in  the  hands 
of  tbe  said  firm,  and  out  of  funds  of  his  in 
their  baods  the  firm  wrongfully  appropriated 
$5,078,  and  also  $1,000.  of  which  he  was  not 
informed  until  July,  1878;  and  that  defendant 


norant  until  thea. 

The  defendants  in  answering  denied  specifio- 
ally  any  such  agreement  as  tbat  alleged  l^  the 
complainante;  averred  tbat  such  a  contract 
would  have  been  void,  if  made;  Insisted  that 
tbe  claims  were  stale  and  complainants  guilty 
of  ladia;  and  set  up  the  Statute  of  Frauds  and 
the  Statute  of  Limitations  and  a  receipt  in  full 
upon  an  accounting.  They  objected  that  Stew- 
art was  a  necessury  and  indUpensable  party, 
averred  that  their  charges  forcareand  manage- 
ment were  lust,  reasonable  and  proper,  and 
denied  all  allegatlonB  of  fraud. 

The  cause  was  ordered  to  be  beard  by  the 
general  term  in  the  first  instaiice.  and  tbat  court 
rendered  a  decree  Januai?  'J  1885,  In  favor  of 
thecomplalnanlsandaeainBtall  tbe  defendants 
for  various  sums,  namely,  the  sum  of  $5,818.65 
for  profit  unjustly  and  illegally  detained  by  tbe 
defendants  from  the  complainants,  arising  out 
of  the  purchase  of  square  No.  165,  and  also  for 
the  sum  of  $8,316  in  respect  to  profit  made  by 
defendants  in  tbe  purchase  of  lot  17  in  square 
No.  158;  also  lor  $8,208. 38  for  overcharge  made 
by  defendants  for  care  and  management  of  com- 
plainant's propertv;  and  in  favor  of  complain- 
ant Thomas  Sunaerland,  individually,  in  pur- 
suance of  the  stipulation  of  tbe  parties  filed  in 
tbe  cause  against  all  of  the  defeudanls,  for  the 
sum  ol  $5,073.83  for  overcharges  for  care  and 
management  of  property  belonging  to  Bunder- 
land;  and  also,  lo  pui-suance  of  said  stipula- 
tion, in  favor  of  Sunderland  iudividually  a^ilnst 
Lattaindividuaily.  for  $1,672.85.  belngfor  over- 
charges for  care  and  managpment;  and  also, 
in  pursuance  of  said  stipulation,  in  favor  of 
complainants  against  I^ita  individually,  for 
.92  for  overcharge  made  by  Latta  for 


plaioanls'  moneys  in  hia  bands. 

For  the  opinion  of  the  court,  which  was 
proDouuced  July  5,  1884,  see  Sutiderland  *. 
KiOioTtm,  8  Mackoy,  606. 

Subsequently,  upon  petition  for  rehearing, 
the  first  decree  was  vacated  and  a  second  ren- 
dered January  22,  1885,  awarding  to  coinplain- 
ants  against  defendants  the  sum  of  S8,S16;  and 
also  the  sum  of  $8,000  for  exceauve  charges 
for  care  and  management;  and  also  la  bvor  of 
complainants  and  against  Latta  individually 
of  $3,000.  From  this  decree  an  appeal  was 
taken  by  tbe  defendants  Jointly  and  03  liUta 
individually,  which  is  No.  188,  and  t^ipeala  \xj 
1007   . 


SUPBUOt  COUBT  07  TRB  DKmD  STATH. 


Mr.  H.  F.  Korrlat  for  Bunderlaod's 
Em.: 

A  petldoD  for  rehearing  cao  li&ve  no  valid  ot 
legal  effect  UDleas  the  parUes  lo  be  affected  by  It 
hare  notice  of  Its  pendency;  and  tbb  nonce 
cannot  be  implied.  It  ia  a  jurisdioilooal  tact, 
and  therefore  muat  appear  affltmatiTely  from 
the  lecnrd. 

Smith  T.  Wooffolk.  110  U.  B.  148  (29:857), 
VaUdo  V.  Grten.  16  Oal.  160;  Nueicott*  t.  Ir- 
v4n,  2  Neb.  60;  Lane  v.  WheUti.  46  Miss.  666; 
Settrick  t.  Wilim,  12  Ohio  8U  136. 

A  court  of  equity  has  Jurisdiction. 

Wylit  V.  OxM,  66  U.  B.  IS  How.  416-420  (U: 
758);  Harriton  v.  fliwon,  4  Wash,  C.  C.  202. 

A  contract  although  llleeal  and  Toid  aa  to  part 
may  be  good  as  to  tbe  residue. 

GtlPcSt  r.  Svbugue.  68  U,  B.  1  Wall.  2S0 

SJ:  my,  U.  8.  T.  Badtm,  77  U.  a  10  Wall. 
S{19:BS7}. 

An  accounting  may  be  had,  eren  for  the  pro- 
ceeds of  an  illegal  contract,  nhen  such  con- 
tract baa  been  executed  and  there  is  no  longer 
quesUoa  of  its  enforcement,  but  of  the  owner- 
ship of  the  OTOceedi  of  it. 

Piantart  Bank  t.  Union  Bank,  88  U.  8. 16 
Wall.  483(21:478);  JfcBI«>  v.  WJ&m,  B8  U. 
S.  17  How.  232  [15: 182);  Armitrvng  t.  TUtfr, 
24  U.  S.  11  Wheat.  258  (6: 46t!). 

The  land  records  did  not  give  notice  to  the 
complainants. 

RiUeTtoa  Y.  DeLa  Bot>d»,  16  V.  S.  8  WaU. 
293(19:4151. 

Mr.  J.  H.  B»Uton  for  HiUrer. 

Meurt.HaocL  Tottam  and  Bn^labargerS  f, 
BL  WUaoo,  for  Eilboum,  Olnudead  &  Lalta: 

There  Is  no  Jurisdiction  In  equity  In  thia 
cause.  There  la  a  plain,  adequate  and  oom- 
pleie  remedy  at  Ian. 

Biaard  v.  Stnutm,  119  U.  8.  847  (80:461); 
SajfaaTd  v.  Andreva,  106  U.  8.  672  (27: 271); 
Nme  York  Ouaran^  <fi  /.  Ch.  t.  Mmnphit  Wa- 
to-  Co.  107  U.  S.  206  (27:484):  SiMivan  r. 
i^Ttianct  AK.B,Ob.  ftiV.S.  806  (24: 824); 
lAUhfidd  V.  BaOm.  114  U.  S.  190  ^:  182); 
EiOian  t.  Emngha^,  110  U.  B.  668  (28:  246). 

The  alleged  agreement  aa  set  out  in  Che  plead- 
ings and  as  described  in  the  proof  Is  Tofd,  be- 
cause incoDslalent  with  public  policy. 

A  double  agen(7  of  a  real  estate  agent  of 
twoher  and  of  tne  purcbaaei  iuTolvea  inconalst- 
ent  duties  and  tbecontract  is  void.         O 

MtytT  T.  Hanehett.  43  Wts.  246;  Baitin  t. 
Ctark.  41  Md.  168,  16  Am.  Law  Reg.  N.  8.  61; 
Blory,  Agency,  §§  9, 11,  195,  310.  241;  Ringo 
T.  ffinnf,  85  U.  8.  10  Pet.  Sfl9  (9:420);  Bupp 
V.  Bampton,  16  Qrey.  388;  SUuiart  \.  Mathar, 
82  Wis.  856;  Fammorlh  t.  Hemmer,  1  Allen, 
494:  WiUhrr  v.  Otgood,  98  Mass.  348;  BoUman 
V.  Loomit,  41  Conn.  681;  Eeerhart  t.  Searle, 
71  Pa.  256; '  Lloyd  t.  Coiiton.  5  Bush.  687; 
BMrland  v.  Mojutor  Iron  Worki  Go.  41  Wis. 
169:  1  Lead.  Cases,  Eq.  360  and  authoriiies 
there  cited;  Mari/e  t.  Btroute,  6  Bawy.  204; 
Midumd  T.  Oirod,  45  tj.  8.  4  How.  608  (11: 
1016);  Conkeg  t.  Bonit,  84  Barb.  276;  4  Kent, 
Com.  7th  ed.  476;  B^  v.  MoConnta,  87  Ohio 
St.  806;  St.  LmUt,  J.  d  0.  B.  Co.  t.  JTotAert, 
11  m.  692;  Monk  T.  Fairhury.  P.  A  If.  W.& 
Ot.Um.iU. 
IMS 


OompUlnaoti  «re  bound  br  the  knowledge 
which  the  records  of  deeda  discloaed. 

Brant  t.  Vtnrinia  Ooai  ^B/rm  Cb.  98  U.  a    i 
826  (28: 921):  Lammwrtk  Ot.  r.   Ohieago,  B. 
L*P.B.ih.  18 IM.  Rep.  909;  B.  aSHo- 
Orwy.mS;  BvMvan  r.  Portland  A  K.  S.  (h. 
94t.  8.806(34:824). 

An  account  which  has  been  presented,  and 
DO  obJecdoD  nude  theieto  is  a  stated  accounu 

1  StotT,  £q.  690-626;  WigotnM  t.  BurkAaat, 
77  n.  a  10  Wall  129  (19: 884);  Otuttmedtiaina 
T.  iXKAenouz,  8  U.  a  4  Cnuch.  806  (2:«28)-, 
FraOand  v.  Btnm,  11  U.  8.  7  Cranch,  147  ^: 
297):     LoekuMod  t.    Thomt,    11   N.   T.    110;  I 

Baker  t.  Bid^,  1  Baldw.  418;  mpkirk  t. 
Pagt.  2  Brock.  29;  W/ii^  t.  Maam,  8  Crmnc^ 
C.  C.  250;   Bainbridg'   t.    Wilooeb,  1  Baldw.  ' 

689;  BraOht/  v.  SieJuwdton.   2   Blatchl   354;^  ! 

Marft  y.  Stroute,  6  Sawy.  209;  mOtnond  Mfg. 
a.  T.  Starkt.  4  lUaBon,  291;  ZaaOar  Jfanu- 
faeturort  Nat.  Bank  t.  Morgan,  117  U.  8.  M 
(29:811). 

The  objection  of  want  of  parties  is  taken  la 
the  plra^DKa.  The  absence  of  a  Deceasarr 
par^  la  fatal,  and  the  Mil  must  be  diamiaaedi. 

AUxander  t.  Horner,  1  HcCrarj,  684;  MO- 
roj/  f.  StotkuM.  1  Ind.  86:  BtAtrUon  t.  Car- 
ion.  86  U.  8. 19  Wail.  96  (28: 178). 

Mr.  (TAi^JtutfMFnllar  delivered  the  opdn- 
lon  of  the  court; 

It  ia  argued  on  bdiatf  of  Kflboum,  Latta, 
and  Olmstead  that  Btewart  was  an  irkdiapeoB- 
able  party  to  tbe  cauae,  and  that  the  bill  abould 
have  been  dismissed  because  he  was  not  made 
such.  Title  to  tbe  reel  estate  purchased  bv 
Bunilerland,  Hlliyer,  and  Btewart  was  placed 
In  Latia  in  (rusi  aa  matter  of  convenience,  and 
it  appears  ttiat  to  December,  1872,  Btewart  sold 
ail  hu  Interest  to  Sunderland,  evidencing  lb* 
transaction  bv  a  memoiandnm  in  writii^,  Id 
form  of  a  Mil  of  sale,  which  is  not  produced, 
but  the  fact  Is  admitted  by  stipulation,  snd  that 
he  subsequently  executed  a  more  formal  asrigu- 
ment,  which  is  given  in  the  record.  Stewart 
twtifles  that  Sunderland '  'was,  with  the  knowl-  (U4 
edge  and  consent  of  the  firm  of  KUbonm  A 
Latta,  sobstituted  in  my  place,  aod  from  that 
day  I  ceased  to  have  an^  inleieat  whatever  in 
the  transactions  or  bosmess."  Ou  the  1st  of 
Kovember,  1883,  the  appearance  of  Btewart  I 

was  entered  by  counsel,  with  a  disclaimer  '*or  :  ' 

all  ri|^t  and  cause  of  action  on  his  part  sgaioit 
the  defendants,  or  say  of  tbem,  tea  account  of 
any  of  the  matters  set  forth  or  faiToIved  in  lhi» 
cause."  Under  these  drcumstances  we  regwiS 
this  objection  as  untenable. 

The  point  is  abo  pressed  that  tbe  Temed;r  at  < 
law  was  plain,  adequate  and  complete,  and 

Surisdiction  in  equity  therefore  wanting.  Wft 
lo  not  underatand  counsel  to  repoditfe  tbe 
stipulation,  or  to  suggest  multifariousoeaH  or  I 

any  objection  arising  upon  the  rather  unusual 
mode  punued  to  secure  a  conclusion  In  four  | 

cases  rolled  into  one,  but  lo  contend  that  thr 
determination  of  all  the  matlen  in  isaue  be- 
longs on  the  law  dde  of  tht  court.  Tbe  de- 
fenoanls  fully  answered  the  UU,  and  raised  no- 
Budi  objection,  and,  tbe  cause  being  at  icsoe, 
and  evidence  taken,  it  was  ordered  on  tbe  8U 
of  Febroaiy,  1888,  bv  consent,  to  be  bnid  by 
the  general  lam  in  tne  first  Instance.  On  the- 
24th  of  March,  18S^  the  defendant  moved  ta 
1MU.& 
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dtamfai  <n  tbe  gtoaoi  of  the  Adequacy  of  Ute 
remedy  at  law. 

We  DftTe  had  occaaioD  recently  to  remark 
that  where  it  is  compeMQt  for  the  court  to 
gnwt  tbe  relief  aought,  aod  it  has  Jarlsdiclton 
of  the  Bubject  iiiati«r,  this  objecUoa  should  be 
taken  at  the  earliest  opportunity  and  before  the 
defendanis  enter  uDon  a  full  defense.  Beynei 
».  DumotU,  130  C.  8.  8M  [anfa,  934].  By 
stipulation  Hereral  suits  bad  in  effect  been  con- 
soUdaled  with  the  inteniion,  by  conEent,  of  ad- 


and  Eilboum,  Latta  and  Oluistead,  and  Lalta 
alone,  and  the  parlies  had  proceeded  Iti  tbelr 
ideadings  upon  that  theory,  aod  taken  nil  Ihe 
— >-> and  bad  tbe  cause  setdowD  for  bear- 


mainlain  their 
in  eq^ty,  but  must  be  remitted  to  actions 
at  law.    We  do  not  agree  with  this  view. 

The  jurisdiction  in  equity  attaches  unless  the 
legal  reioedy,  both  in  respect  to  the  final  relief 
and  tbe  mode  of  obtaining  It,  Is  as  efficient  as 
the  remedy  which  equity  would  confer  under 
the  same  dicumstances.  The  parties  stood  in 
a  fldudary  relation  towards  each  other,  and. 
In  the  course  of  tbe  transactions  between  them, 
from  thirty  to  forty  dlCerent  lots  of  ground 
were  bought  for  the  complainants  in  upwards 
of  fifteen  dlstioct  purcbisaes.  As  to  five  of 
these  purcbasM  fraud  is  specifically  charged, 
A  coDsiderable  amount  of  comidalnants'  money 
was  in  defeuduila^  hands,  and  a  oonotAiclafm 
was  set  np  by  them  Ic  rdatloo  to  serrlces  pei^ 
fwmed  tn  and  about  the  caie  of  a  portion  of  the 


property  purchased;  serrlces  covering  many 
payments  for  taxes,  interest,  Ma;  muine  of 
loans  and  procuring  renewals;  receipts  and  ad- 


vanoes.    The  ttsnaacUons  were  allpartatdone 

gineial  enterprise,  and  thedaJms  of  a  character 
volving  trust  relatione.  Before  tbe  severance 
of  the  coanectloo  between  the  parties,  Eilboura 
&  Latta  dissolved,  and  the  amounts  due  frxun 
Eilboum  &  Lalta,  if  any,  and  from  Latta 
alone,  if  any,  to  Sundeiiand  and  Billyer  or  to 
Sunderland,  and  the  oSaets  and  counterclaims 
of  EJlbonm  &  Latta,  or  of  Latta,  aQ  sprang 
from  one  series  of  operations,  and  reqnbw  an 
accounting  on  both  ■ldee;and  that  accounting, 
until  disentangled  1^  the  inveetlttation  of  the 
court,  waaapparantlycom^cated  and  difficult. 
"There  cannot  be  any  real  doubt  that  the  rem- 
edy in  equity,  in  caaea  of  account.  Is  generally 


)  oomplete  and  adequate  than  it  &  or  can 
.      t  lew"  (1  8lorv,  E^.  Jur,  $  ISO);       ' 
the  remedy  at  law  In  the  case  In  hand 


beat  I 


dared  embarrassed  and  doubtful  by  the  con- 
duct of  the  defendants,  and  fraud  has  In  equl^ 
a  more  exteodve  signification  than  at  law,  and, 
aa  charged  here.  Involved  the  consideration  of 
the  principles  applicable  to  fiduciary  and  trust 
relations  between  the  portlea  throughout  the 
period  of  tbelr  connection,  we  concur  with  Itia 
supreme  court  of  the  District  In  sustaining  the 
jurisdiction. 

Complainants  proceeded  upon  the  liabUItv  of 
the  deleDdnnts  to  account  For  ibe  nnauUiorlEed 
appropriation  of  moneys  received  as  comptaiu- 
antti'  ageola,  tbe  amount  of  which  they  aought 
to  reduce  by  excessive  charges  for  the  care  and 
management  of  complainants'  property;  and 
also  tor  certain  diflerencea  between  what  was 
ISO  II.S. 


paid  by  complainants  for  property  purchased 
through  deFcodauts  at  one  price,  though  ob-     [Sltti 
tabued  by  defendants  at  another.    The  dillerent 
amounts  claimed  are  sufficiently  set  forth  in 
the  Btaterneni  of  tbe  case. 

By  the  decree  the  court  awarded  In  favor  of 
the  complainants  and  against  aU  :he  defendania. 
tbe  sum  of  |8,8ie  as  received  from  complnir- 
anti  in  the  purchase  of  lot  IT,  square  tS8,  under 
circumstaaces  requiring  Its  return,  and  tbe  sum 
of  $8,000  for  eice&.ive charpei;  and  in  favorof 
tbe  complainants  and  against  the  defendant 
Lalta  For  the  sum  oF  (2,500  for  overcharges; 
and  disallowed  all  the  other  items.  The  cor- 
rectness oF  these  allowances  and  disallowances 
is  qiieationed  upon  these  appeals  respectively. 

We  affirm  the  conclusions  leached  by  toe 
supreme  court  of  tbe  District  in  disposing  of 
tbe  various  ajnounts  alleged  to  have  been  so 
received  as  lo  justify  a  decree  against  the  de- 
FendanCs  lu  respect  to  them. 

As  to  lol  No.  17  in  square  No.  168,  ttacdireo- 
tiou  of  the  complainants  (o  the  defendants  was, 
"We  are  willing  to  give  SO  cents  afoot  for  any 
propertyyoucangetinthalBiiuBre."  This  waa 
the  maximum  price,  and  lol  17  at  that  rata 
would  have  amounted  lo  18,810.  The  defend- 
ants succeeded  In  purchaaing  it  for  $5,000,  and 
then  charged  it  lo  the  compbinants  at  the  max- 
imum.  Clearly,  the  money  so  received  must 
be  accounted  for  to  the  complainants  from 
whom  It  was  obtained  by  a  violation  of  fld» 
darv  relationi. 

The  claim  for  profits  on  sauare  166,  of  (I4,- 
801,  rests  on  different  gronnd.  That  property 
bad  been  purchased  by  a  ntX  estate  aaaoclatlon 
in  October,  1871,  for  speculative  purposes,  and 
conveyed  to  Eilboum  by  Thomas  Toung,  the 
vendor,  as  trustee  iac  the  associuion.  Evi- 
dence is  given  by  which  itlsatlempttil  toahow 
that  Eilbonm  &  Latta  bad  been  guilty  of  dere- 
UcticHi  of  duty  as  between  themsetvee  and  the 
real  estate  asaodationi  and  it  is  argued  Uiat 
they  did  not  account  to  their  associates  in  that 
concern  for  their  lialf  of  the  proBts.  But  with 
all  Uiis  these  complainants  have  nothing  lodo. 
The  profits  which  Kilboum  &  Latta  were 
entitled  to  as  between  themBclvea  and  the  real 
estate  araodation,  and  tbe  commissions  which  ..iit-b 
they  received  From  the  latter  can  hardly  be  held  I"*  * 
as  to  tie  accounted  For  lo  those  complainants,  in 
Uie  absence  of  an  afreement  that  the  benefit  of 
all  contracts  defendan Is  had  with  others  should 
be  shored  with  them. 

As  to  square  No.  Ilfi,  Eilboum  &  Latt^ 
before  their  concection  with  complainants,  haa 
made  an  offer  for  thesquare,  which  was  accept- 
ed; and,  while  the  title  was  being  put  in  mar- 
ketable shape,  in  order  that  ihe  sale  might  be 
consummated,  their  acency  for  complainants 
was  entered  upon.  Eilboum  &  Latta's  bargain 
for  the  lot  was  $40,000,  but  there  was  no  agree- 
ment, as  we  have  said  before,  that  the  com- 
plainants should  have  the  l)eneflt  of  all  defend- 
ant's outstanding  contracts;  and,  as  they  were 
contented  with  their  purchase,  it  Is  difficult  to 
see  upon  what  grounn  tbey  can  recover  here. 
Therelatloiis  between  theporttes  were  such  that 
Eilboum  &  Latta  should  have  disclosed  that 
they  were  acting  as  principals  in  this  sale,  but 
the  complainants  suifered  no  pecuoisiy  loss  for 
want  of  such  disclosure,  since  they  took  the 
property  at  their  own  price.  Their  remedy.  If 
100» 
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bargain)  tnil  tbev  did  not  do  to,  aod 
treat  it,  •■  ia  well  said  (8  tfackej,  O^j,  as  a 
<xiDtract  fnifllled  and  as  a  coninct  broken," 
Tbe  same  teioarka  ipplr  to  tqmn  166,  and  to 
lot  10  in  square  No.  IBS.  tbe  bargaiDS  bavins 
been  made  before  tbesales  to  complainants;  ana 
us  to  lot  8,  and  balf  of  lot  9  in  aqoare  No.  168, 
tbe  defendsuts  deaf  tbe  receipt  eren  of  eom- 


It  maj  be  that  the  moDer  pf  complainaDts 
enabled  tbe  defendants  to  obtain  consldenble 
ptofils  Id  tereral  ventures;  but  tbe  case  made 
Affords  DO  mibetantial  ground  for  tbe  interposi- 
tion of  tbe  court  on  tbat  account. 

In  relation  to  tlie  alleged  overcbargea  for 
care  and  maDBBement,  tbe  servicea  rendered 
are  set  forlb  m  the  opinion  of  the  supreme 
court  of  the  District  with  much  particul&ritj, 
and  the  grouDds  for  1ibenUlt7  in  tbe  premiaea 
ttrooglj  ur^ed.  We  do  not  cue  to  repeat  what 
bas  been  so  well  stated  tbeie.  The  Arm  of  EU- 
boum  A  lAtta  woa  dissolved  December  81, 
1879,  tn  poBseasloD  at  tbe  time  ofalarge  amount 
of  complainant^  money,  as  acainst  which 
charges  were  enteied  on  tbe  flrm'a  books  Decem- 
ber 18, 1876,  for  "care  and  roanagemeDt"  front 
Mav,  1873  of  tbe  propertj  of  Sunderland  and 
Hillver,  of  (16  62«.97,  and  of  tbe  property  of 
Sunderland, of  95,078.88.  Slmllardia^eswere 
made  by  Latta  after  ibe  dissolution,  afrainsl 
BuDderUnd  and  Hillyer,  to  the  amount  of  $S,- 
677.85,  and  ag^nst  Sunderland,  of  #1,672.86. 
Tbe  court  found  tbe  complainants  entitled  to 
recover  tbe  turn  of  |8,000  against  all  the  defend- 
ants, and  tbe  sum  of  |2,6W  gainst  Latti  indi- 
vidually. 'WetbiDktlieBumof{1.286.77should 
also  be  allowed  agidnstLatta.  His  account  with 
Sunderland  and  HJUyer  sbowed  a  balance  due 
them,  June  30, 1878,  of  $6,480.98.  and  hU  ao- 
GOUQt  with  Sunderland  sbowed  an  Indebtedness 
from  the  Utter,  August  7, 1878.  of  t4,S4fL16; 
and,  aa  counsel  for  complainantB  concede  tbe 
propriety  of  applyioK  Ibis  sum  on  the  amount 
due  SuDdertaod  aud  Hillyer,  a  balance  of 
11,885.77  is  left,  for  which  Latta  should  ac- 
count with  Interest  from  Aueuat  7, 1878.  The 
court  ruled  adversely  to  the  claim  ol  Sunderland 
against  Latia,  for  overcbarees,  of  (1,673.86,  Id 
respect  to  servicee  rendered,  and  to  the  claim 
of  Sunderland  against  all  the  defendants  for 
f  1,000  commission  on  sale  of  Stewart's  house. 
We  accept  tbeae  results,  but  we  ate  of  opinion 
that  Snnaerland should  be  awarded,  sKainstall 
the  defendants,  a  portion  of  the  ^,973.88 
charged  for  services  rendered  him,  and,  ap- 
plying the  rule  adopted  by  the  District  Su- 
pureme  Court,  we  decided  that  be  should  be 
decreed  the  sum  of  93,880.66  in  respect  of 
Ibis  item,  with  interest  from  December  12, 
1878. 

In  answer  to  tbe  defenaea  of  laches  and  lim- 
ItatioD  the  complainants  contend  that  the  al- 
leged bad  faith  of  defendaota  was  not  dis- 
covered by  them  until  aahorl  time  before  the 
bill  was  filed,  and  that  thev  had  no  intelligible 
Information  of  the  excess  In  charges  for  care 
«ad  management  until  late  in  June,  1878. 

Reasonable  diligence  Is  of  course  essential  to 
Invoking  the  acUvity  of  Um  court,  but  what 
constitutes  mch  diligence  depends  upon  tbe 
facts  of  tbe  psttlculBr  cue.  Wbere  a  party 
101ft 


Injured  by  fraud  IslnlgnMance of  Itaexlataia; 
the  dun  U>  conunence  proceedings  arlaea  ooly 
upon  discovery;  and  mere  submission  to  an 
Injury  after  the  act  inflicting  It  is  completed 
cannot  generally,  and  In  tbe  absence  of  otba  [ilft. 
circiunstatices,  lake  away  a  right  of  action, 
unless  snch  acquiescence  continues  for  tha 
period  limited  by  the  Btstule  fw  tbe  enforce 
ment  of  such  right.  DeButtAe  v.  Atl,  L.  R, 
B  Oh.  Div.  886,  814.  We  hold  that  the  com- 
plainants moved  with  miSdent  promptneai 
upon  dlscoveriDg  the  fruid,  and  that  altboo^ 
reposing  coofldence  in  their  agents,  tbev  m^ 

1. 1-— J  — ni^g  themselves  oftomt 

„-  jeyn^bt  have  aougbt, 

tbe  defcDdsols  caonot  be  allowed  to  sayOiat 


source  of  knowledge  they  n 


chargeabTe  with  what  they  mi^t  ban 
found  out  upoD  Inquiry  aroused  by  such  sos- 
pidon. 

And  we  are  satlsSed  from  the  evidence  tbst 
Ibis  suit  was  commenced  as  against  each  aod  all 
the  defeodaDts  within  the  statutory  poiod  after 
Information  of  the  charges  for  csre  and  msn- 
agement  reached  the  complainants,  and  that  the 
accounts  were  so  renda«d  that  tbe  rule  of 
acquiescenoe  ordinarQy  obtaining  aa  betweaa 
merchants  is  not  applicable  here. 

On  the  10th  of  S^tcmber,  1678.  Sunderiand 
gave  LatU  a  receipt  for  98,716.58  as  "Beoeived 
of  Eilboum  A  Olmstead,  on  account  of  the 
late  firm  of  Eilboum  SclMa,'  sfgned  "Sunder 
land  and  Hillyer"  and  "Thomu  Sunderland," 
that  98.716.58  being  the  amount  of  oon^diin- 
ants'  money  in  the&  hands,  for  which  daend- 
ants  admitted  their  liability;  ai>d  this  Is  reiott- 
ed  to  as  conclusive  evidence,  or  at  least  is  of 
persuasive  force,  upon  the  question  of  lbs  ' 

alleged  overcharges.  In  view  of  tbe  form  of 
the  receipt  and  the  testimony  as  to  tbe  tads  at- 
tending Its  being  signed,  we  do  not  attribota 
that  weight  to  It  indsled  upon  by  counsel. 

We  need  not  discuss  the  evidence  beaihig 
upon  the  alleged  contract  between  the  psrtka. 
Neceesarily,  the  agent  for  the  buyer  cannot  be 
tbe  agent  for  tbe  teller  at  the  same  time.  Bat 
we  think  thai,  under  the  pleadings,  the  ttipo- 
lations,  and  the  evidence,  a  decree  wis  proMr- 
ly  passed  below  and  should  not  be  distoited 
here  for  any  reason  arising  upon  the  record  io 
Its  bearing  on  the  original  terms  of  tbe  arran^ 
ment,  Dor  nave  we  been  convinced  by  the  eu^ 
neet  argument  of  counsel  for  coinplainanti  that 
the  setung  aside  of  the  decree  first  rendered, 
and  the  rendition  of  another  decree  In  soioe 
respects  dlfferont,  entitles  him  to  a  reversal,  u  [5N' 
tbe  court  had  power  to  take  the  conrae  it  did; 
and  upon  a  consideration  of  the  whole  case  wa 


7%e  decree  it  afflrmed,  except  eojir  at  tf /oA 
._  oAeu  t/u  sum  <^$ijta6.77.  in  /awf  cifm*- 
deriand  and  Hitlger  ayairut  Latta  indiwidaaOg, 
and  alto  Iht  iumoftt,986.6S,  infatar  <>fSa»- 
dartand  agaiiulStRottm,  Latta  and  OlsuAad,' 
and,  atloAe  nom^hnianet  qf  ttum  titmt,  it  it 
retmed,  with  direeUviu  to  mcd(fff  taid  deem  if 
adding  them,  with  iitterttt,  in  eattfiimitjf  w 
thitopinion:  l/u  eMtitf  (Mt  Oo*rt  to  it  peidii 
EiOmtm,  Latta  andOtmttead;  attditlim  it- 
Mr.  JtuUat  TMA,  'W— -tipt 
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M  gmoUlMI 

4etaobed  tdooka  Id  tbe  upp_ 

«quiv»i«nt  «f  tiw  deOMhea  blook* 
tba  BcbUUiwer  paTemBDL 

l.Tbe«eooDd  claim  of  tbe  rekmie  Md  to  be  tn- 

frlnsed,  Imomim  tbe  tempomr  um  ot  the  trowal 

or  outUoB  InMnimeat  to  divide  tin  upper  ooime 

'   Into  blookiitt&eequivalenCofthetwpapeToftiie 


1:  The 

BUeDt  to  be  one  tor  • 

block!  ue  (omwd  1^  lot* 

■MttoU  between  tbem.   ToUmlt  tbe  p>1 

aenauieat  Interpodtloa  ot  «  nuiteilM,  e 

io  tar  paper,  would  Umtt  tbe  aetual  InTMjuuu. 

miieAntelalm  of  the  relMiiB,  ■•  ttctood  after 
tbe  dlMlalmer,  Md  to  be  Intriaged,  becauie  deteod- 
•nt^  pavement  ii  a  conoMte  pavemeot  laid  Id  do- 

III^jI,^  IjI ■ U >w.U_U.ll_  I-  .1 


V  MOtlOO*  Of 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  Uniled  States  for  tbe  Northern  Dis- 
trict of  IlllDou,  hi  favor  of  plaintifb  in  a  salt 
for  the  infriugemeDt  of  reissued  letter*  patent 
for  an  inproveiDent  in  concrete  pavementa. 
Affirmed, 
^rhe  fa< 

Me»*n,  _ 
mppellant; 

CourU  have  no  authorftj  to  enlarge  a  claim. 

Etftoat  Bridgt  Co.  v.  Phanix  Iron  Ca.  90 
U.  S.  378  (24:MI). 

Where  a  patent  la  for  a  combination  or  ar- 
rangement of  certain  elemeote,  tbe  elements  are 
to  be  taken  as  old  and  common,  or  public  prop- 


arty. 


lanler  Patent  Que*.  90  U.  8.  28  Wall 
824  (28:17(^1  Miikr  t.  Bndgeport  Brau  Do.  104 
U.  S.  852  (26:7841. 

Ad  equivalent  is  the  eame  as  the  thing  llself . 

Union  Pafier  Bag  Machine  Co.  \.  MurpAii,  97 
O.  8.  XSO  (34*35). 

The  mere  carrying  forward  of  an  old  idea 
with  better  rtsolts,  is  not  such  an  invention  aa 
will  support  a  patenL 

Smith  T.  HicAoii,  88  V.  8.  21  Wall.  113  (23: 
tiKy,BlAerU  v.  Bjct.  91 U.  8. 159 ^23■.2^Qj;Heald 
v.iiiee.  104  U.S.  705-8  (28:018.  817);^iian((« 
Workt  V.  Bridy,  107  U.  8.  192  (37:438). 

Patenteea.wlio  ore  not  piooecrsin  tbe  art,  are 
limited  to  their  actual  improvements. 

Okieago  A  N.W.  B.  Co.  v.  Saylt$,  97  D.  8. 
«]  (24:1(«6);  Daff  ».  Sterling  Pump  Co.  107  U. 
fi.688C37!Sn). 

Tlie  end  to  be  accomplished  ia  not  the  lub- 
Ject  of  apatent. 

Carter  v.  ^de.  41 U.  S.  16  Pet.  018(10:1001); 
Bvrr  V.  Burj/ee,  68  U.  8. 1  Wall.  081  (17:S0Oi; 
JfuOer  T.  Tentur,  94  U.  a  291  (24:104);  Brook* 
▼.  FMx,  00  n.  6.  10  How.  SIS  (14:080);  Bnoto 
130  I'.  8.  U.  a,  Book  82. 


V.  Zote  £»<>ra  •«  JC  A  &  Ck  181 U.  a  680  (80) 
1008). 

A  patentee  cannot  find  laMngement  I7  fnne- 
tlona,  unleM  he  i*  the  originator  of  the  devic* 

AAor^Y.Botlon  S  L.  S.  Oo.  STU.  B.  189 
<ai:983):  MattAetet  v.  Boelon  Mae&ine  Ot.  100 
U.  a  69  (»;10S4);  Bridge  v.  Baxiltior  Mfg.  Oo. 
lOS  n.  S.  618  ffl6:1100);  Neatm  v.  AOitAiVtA. 
Rep.  874;  MoOormbk  ▼.  Ta&ott,  61  U.  a  W 
How.  402  (10:980}. 

The  reported  caaes  which  are  founded  on  thla 
patent,  are:  aAOlingerY.  Qunttur,  UBlatcbf. 
109,  SBann.  ft  Atd.  S«<;A  0.  ieBlatchf.80S, 
8  Bann.  &  Ard.  491;  BeMUinger  r.  ffrwntMy 
Browing  Co.  17  Fed.  Rep.  iUiOai.A.8.  Pop- 
tng  Co.  Y.Pgrint,  8  Fed.  Rep.  tSl;  (kO.  A.  8. 
Paring  Co.  t.  t^tebom,  8  Bawv.  MS,  17  Fed. 
Rep.  TOO;  Col.  A.  &  Fantng  Oo.  t.  MoUtor,  lU 
U.  8.  609  (28:1106);  Oai.  A.  8.  Paving  Oo.  ▼. 
ftsAdWoto,  119  D.  a  401  (80:471):  SeMUinger  v. 
Crawford.  2  Cent.  Rep.  680,  4  Mackej,  4tt0,  8T 
Pat  Off.  Oaz.  1849;  SehiUinger  t.  Middleton, 
SI  Fed.  Bep.  786. 

The  burden  of  proof  on  the  question  of  In- 
fringement  U  on  tbe  appellees. 

cSnuawer  v.  Seaton,  94  U.  a  281  (24:74); 
Batei  T.  (£«,  98  U.  8.  4»  (26:74). 

Oiving  to  the  appellees  appellant's  entlra 
profits  wss  wrong. 

Oarrtleon  v.  (Sm*.  Ill  U.  a  120  (38:371^ 
Sack  v.  TAonte,  111  U.  a  122  (28:872). 

Evidence  of  the  slate  of  the  art  Is  admlsaible. 

Brown  v.  Piper,  91  U.  8.  41  (38:301);  Fanoi 
V.  Oampidt,  tiO  U.  a  1  Black,  437  {17:16ffi; 
Agawam  Woolen  Co.  T.  Jordan,  74  U.  a  7  Wall. 
088  (19:177);  BlaneAard  v.  Putnam.  70  U.  8.  8 


Court*  take  ^dlcial  notice  of  common  knowl> 
edge  and  use. 

MeOotkeir  v.  Du  Boie,  SO  Blatchf.  7,  30  PaL 
Off.  (3az.  1086;  I^Aune  v.  PMUim,  90  U.  a 
003  (S0:2»8):  Brtnen  v.  Piper,  91  U.  S.  &  128: 
2(ffl);  OiIiT.ff(««.B9U.8.S2WalL9»(2i:711). 

Under  appelleea'  contention,  their  patent 
comes  clearly  within  the  reasons  and  flndingi 
of  this  court  la  the  pavement  case  of  Guidet  y. 
Brooklyn,  105  0.  8.  060  (26:1106);  P&iUipt  y. 
Detroit,  111  U.  8.  804  (28:032). 

Disclaimers  forbid  aoj-  subsequent  enlarge 

Jftw  Tork  Bating  A  Packing  Co.  r.  Sibley,  IB 
Ped.  Rep.  886;  Tyler  v.  WdeA,  8  Fed.  Rep.  6j6; 
While  V.  B.  P.  Oleaton  Mfg.  Oo.  17  Fed.  Hep, 
159;  Dunbar  y.  Myen,  94U.  a  188  (24:87):.^*- 
iantie  Giant  Pmeder  Co.  Y.Sulingi,  21  Fed. 
Rep.  019;  (TniM  Met.  Cartridge  Co.  y.  U.  8. 
Cartridgt  Co.  112  0.  8.  642  (28:888). 


Bmith  Y.  SicMe,  88  U.  8.  31  Wall.  112  (32: 
068);  Roberti  v.  Byer,  91  U.  8.  169  (23:370); 
BoUieter  v.  Benedict,  118  U.  8.  09  (28:901). 

The  plaintiff  cannot  recover  the  profits  ottbe 
manufacture,  sate  or  use  of  anything  but  the 
patented  improvement. 

Moary  v.  Whitney,  81  U.  S.  14  WaU.  630, 
649  (20:860,  860);  Jmip  r.  Noek.  84  U.  8.  17 
Wall.  460(31^)70);  QovMtMfg.  Oo.  Y.  Oottiing. 
12  Blatchf.  248,  UBlatchf.  nOiBIiial;  v.  Jfun- 
eon,  14  Blatchf.  266;  Butrk  r.I   ~ 
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SuriAUE  Counr 


r  TDB  Dhitbd  Statbo. 


Oct.Tebx, 


Blatcbf.  1*1  makt  t.  E^itTtma,  H  U.  6.  738 
f^SASi:  QarrettM  t.  Oark,  IS  Btatcbf.  70. 
Mr.  G*o.  W.  Hey.  for  ftppcllees: 
It  is  dearlj  proveD  la  this  esse  th&t  defend- 
ant Hurlbat    nu  Infringed   Ibe   ScbillinKcr 


87(t);  Amu  v.  BmoaiH.  1  Snmn.  48S-<d.'i;  B^an- 
ehard  v.  Bpragve.  8  Bumn.  63S-539;  ilatof/  v. 
freun,  1  Wood  A  U.  S8,  07;  FUrlctr  r.  Ba- 
w/rth.  4  McLean,  VI3;U  Hog  ^.  Tatham,  60 
V.  8.  U  How.  181  (umi). 

Tbe  proper  measure  of  dmrnagea  !■  the  net 
piofit  actually  realized  by  tbe  defendant  from 
tbo  maklDg  and  lale  of  bla  concrete  Bag  paT*- 

lU^hman  *.  Proetor,  130  C.  8.  186  (81:664); 
Bradg  t.  .itiantio  IPorAi,  S  Bann. .  &  Aid.  677, 
10  Pat  Off.  Oaz.  9SS;  (ka  *.  (Jrio^t,  2  Fisb. 
Pat.  Cai.  174;  Hat/t  y.  Sulior,  1  Fisb.  Pat.  Cas. 
083;  1  Bind.  970;  BaU  v.  AanMt,  1  Bond,  213, 
1  Fiab.  Put.  Csa-STSilfayns  t.  BimtiA  Bond, 
S7,  S  lial..  Pat.  Cas.  90;  Berrm  t.  CMin*,  1 
Flab.  Pat.  Cas.  280;  CortU,  Pat.  g  838;  LovxU 
T.  Z«Hi*,  1  HaaoD,  lUxWhittemim  t.  <7utfar,  1 
QalI.4S». 

Mr.  JumesBlatehford  deUvered  tbe  optn- 
lon  of  tbe  court: 

Tbia  la  a  suit  in  equltr,  bron^t  In  tbe  Clr- 
eait  Court  of  the  United  8tat«afor  tbe  Nortbern 
Dlatrlct  of  Olinofa,  bj  John  J.  ScbilUager  and 
Elmer  J.  SatlabaiT  against  J.  B.  Hurlbnt, 
founded  on  tbe  allied  infringement  of  reia- 
■ned  letter*  patent  No.  4864,  granted  to  Jobn 
j.  ScbUlinger,  Haf  9,  1B71,  for  an  "ImproTe- 
meot  in  concrale  pavements,"  on  tbe  surrender 


set  np  tn  the  answer  are  tha  invallditr  of  tba 
leisBoe,  want  of  utilitr  in  tbe  toTeotioii,  want 
of  noTdtr,  and  noninfringement. 

The  bOl  was  filed  in  O^ber,  1669.  Salis- 
bury having  died,  the  luitwa^  so  far  ai  hU 
Intereat  was  concerned,  revived  In  Haich,  1884, 
ta  the  name  of  Olive  Q.  Salisbury,  as  admlnla- 
tratrlz.  Tbe  interest  of  Salisbury  was  that  be 
was  the  exclusive  licensee  under  the  reissued 
patent  for  the  Stale  of  DllDcrii.  lisne  having 
Been  Joined,  proofi  worn  taken  on  both  sides, 
and  on  the  loth  of  Hay,  1884,  tbecourt  entered 
an  interlocutory  decree,  adjudging  that  tbe  re- 
iHued  patent  was  valid,  that  tbe  defendant  had 
Infringed  It,  and  that  the  administratiiz  of 
SalisbniT  recover  Dfoflts  and  damai^  from  tbe 
S6lb  of  Aognat,  1869.  the  date  of  the  license  to 
Ballabuiy.  The  deoee  also  ordered  a  reference 
toa  master  to  take  an  account  of  tbe  profits 
and  the  damages. 

Tbe  master  took  proofs,  and  on  the  80th  of 
Beptember,  1884,  filed  his  report,  to  tbe  effect 
that  belweea  August  96.  1889.  and  Hay  "~ 


,  tbe  defendant  bad  laid  7 


»  feet  oi. 


that  the  plaintiffs  had  shown  an  established 
license  fee  of  five  cents  a  square  toot,  or  $8  - 
040.40,  aadamages,  which  amount  he  reported. 
He  alio  reported  that  the  defendant's  profits 
bad  amounted  to  foui  cents  a  square  fooL  The 
defendant  excepted  to  this  tmart,  and,  on  a 
heartng,  the  eout  held  that  tbe  evidence  did 
not  eatabllab  a  find  Uonae  fee  as  a  n^^, 

tola 


nnd  that  tbe  proper  amount  of  recovery  was 
tbe  defendnDt'sprofltB,  at  tbe  rate  of  four  cents 
a  square  foot,  or  $3,836.80;  and  it  entoed  a 
final  decree,  on  the  l6tb  of  November,  1885, 
for  that  amount.  Tbe  defendant  has  appealed 
from  that  decree. 
The  specificatiDni,  claims  and  drawings  of 
le  origioal  and  tbe  reissued  pal«DU  am  as  fol- 
lows, the  spcrifi cations  and  claima  being  placed 
in  parallel  columns,  the  parts  of  each  wbirUt 
are  not  found  in  tbe  other  belne  In  italic,  and 
the  drawings  of  tbe  original  and  the  reissue 
being  the  same: 
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''What!  elalm  ui 

anddniiv  to  •eoure  by 
'  Men  patent  it~ 

"Tbt  arruunment  Of 
ti-paper  or  Ra  equtrs- 


to  tlM  adliOMit  bloob 
The  paper  wheo  placed 
BSBinst  Cbe  blook  itrtt 
famud  doa  not  aOhen 
Ourtto,  and  tlieratorB  tbe 
lol^  an  Klwar*  ttt* 
bptwam  the^  •ermtl 
bloeka,  although  Um  jm. 


(■afiol««t,tfteta.  ,._^_ 
tMW  he  omttttd  and  lfe« 
UDa./iirinMd  (MthoHtlN. 


t)W  Jointi  KHHI 
;in  wwUlt  (and  or  dtiM, 
ondnepawmMltta  m»- 
<l«PMl  •K^dMliv  M^  Air 

MMMoraSSdehKl  Mm 
taeh  Mur  and  eon  ba 

tndmmdmtotVua^otii' 

^WliBtlal&Ini  Mnaw 
Bad  deaire  to  aeoure  by 

-  J  concrete  jxmenunt     [4U] 
laid    fn  dftnchal   Mocto 
or  Kcttotts.  tuMlantlatto 
{» the  moiHur  ihown  and 
Oaorlbtd. 

"S.  The  arnuiBemeDt 
of  tar-paper  or  Ita  equlr- 
-1 — X  1.^* — -^^  "'lolnloff 


On  tlw  Ut  of  Uarcb,  18T6,  BcblUiager  flled 
In  the  PUent  Office  the  toUowiog  dlaclalmer: 
"To  tbe  Commiasloiier  of  PatenU:  Your  petl- 
ttoaer.  Jolu  J.  SchtlllnMi,  of  tbe  Citr  ud 
Oowitj  and  Btate  of  New  York,  Teprewnta 
Uut  letters  patent  of  tbe  Uoltad  Statte,  relune 
No.  4,804.  betiiDg  date  M17  8.  1871,  ven 
180D.B. 


him  f or  an  impiofsment  In  omuzete 
pareoienta,  Tbat  he  baa  reason  to  bollare  that, 
thnjuri)  Inadwnence,  aoddent  or  mistake,  tho 
spedflMtlOD  and  dalm  of  uld  letten  patent  ar' 


fore  henby  estcn  hli  dlwlriiaga-  Ut  the  follow- 
lOU 
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tioruEHK  Cuui:t  u^  Tiu  UnrsD  Statmi. 


Oct,  TkMx, 


Ing  wordi:  'And  dnce  Uie  concrete  in  tettiag 
ahrinki,  the  leocmd  block  when  set  does  not 
adben  to  tLe  first,  and  m  oo,'  and  whicb  oc- 
ean n«az  the  middle  put  of  the  said  spedflcft- 
Hon,  ud  to  the  f  oUowinf  wnds  near  the  end 
of  the  qiedflcaUou:  'In  mch  caace,  bow- 
ercr,  when  dw^meaa  Is  an  oblect,  the  tar- 
he  blocks  formed 
between  Ibetr 
~    this  latter 


paper  may  be  omitted  and  the 
without  Inlerporing  aaytUiw 

JcAnta,  mt  prerionalj-  deacrlbed.    In  tli 

case  the  Jolnta  soon  till  npwlth  sand  or  dost. 


aod  the  paTemeni  la  leodered  anffidentlr  tidit 
lax  man/  pnipoaeB,  while  the  blocks  are  de- 
tached fnnn  each  other  and  can  be  taken  np 
and  telaid,  each  independent  of  the  adfolnlng 
Uocki.'  Tour  petiUoDer  hereto  disclaims  the 
fOnnloK  of  blocks  from  plastic  material  wltb- 


it  Inteipodng  anything  between  tbeir  joints 

tdle  in  the  process  of  formation.    Tonr  petl- 

Uona  owns  tbe  *ald  patent  aod  the  whole  Inter- 


est therein,  except  In  the  toUowing  plaoce  or  ter- 
rhory,  for  whicn  he  has  grantea  exdoriTe  li- 
censes nnder  rOTain.  or  sold  r^ts  under  said 
patent,  to  wit:  Uie  OonnUea  of  Kings,  Queens, 
and  Richmond,  New  York  State;  Hartford 
Oountf,  Oonnicticnt:  the  District  of  OolumUa; 


J,  which  above   named  Btales  and 

places  oompriae  all  the  toiitorj  for  which  be 
nas  sold  or  granted  ezdnilTe  licenses  or  rights 
In  or  under  said  patent,  to  tbe  best  of  his  recol- 
lection, knowledge  and  belief." 

Tbe  words  specUcaDj  disclaimed  bytlw  dla- 
cMmer  are  embraced  in  brackets  in  the  copy 
of  the  spedflcation  of  the  reissue  above  set 
forth. 

The  Schmineer  patent  has  been  before  several 
of  the  Circuit  Courts  of  tbe  United  States,  and 
also  before  this  court,  for  adjudication. 

In  tbe  Clronit  Court  for  tbe  Southern  District 
of  New  Tork,  before  JvOge  Shipman,  in  Feb- 
ruary, 1877,  In  SehiUiratr  v.  GtiTiOer,  14 
Blatchf.  IBS,  and  3  Bon.  &  Ard.  H4,  and  II 
Pat  OS.  Gaz.  S31;  and  in  the  same  case,  be- 
fore Judge  Blatcbford,  in  August,  1879,  IT 
Blatchf.  66.  and  4  Ban.  &  Ard.  479,  and  16  FaU 
OS.  Oaz.  90S;  In  the  Circuit  Court  for  tbe  Dis- 
trict of  California,  before  Ju^  Bawver,  in 
May,  1881,  in  Oal^omia  ArUfleial  atone  Path 
ing  Oo.  V.  McUlor,  and  Tlu  &im»  t.  Fgriru,  7 
.  8awy.  IM.and  8  Fed.R«p.8ai,and  20  Pat 
Oft.  Oaz,  818;  In  Uie  Circuit  Court  for  the 
Northern  District  of  New  Tork,  before  Judge 
Blatcbford,  in  July,  1888,  in  BeAillinger  v, 
Grttaaay  BmHng  Oo.  21  Blatchf.  888,  and  17 
Ped.  Rep.  S44,  and  94  Pat  00.  Oaz.  496;  aod  in 
tbe  Circuit  Court  for  tlie  Boutham  District  of 
Ohio,  before  Jt«^  Sage,  In  Jane,  1884,in£'uiU 
T.  MutOer,  31  Fed.  Itop.  510,  and  38  Pat.  Off. 
Gas.  641,  the  patent  was  sustained.  In  tbe 
Supreme  Court  of  the  District  of  ColumMa,  in 
general  term,  in  July,  188B,  In  BMUinger  v. 
Vrat^ord.  3  Cent  Rep.  680, 4  Hackey.  460,  and 
87  Pat  OS.  Oaz.  IBM,  it  was  held  void,  on  tbe 
question  of  novelty.  It  was  also  interpreted 
by  Jvdt/t  Sawyer,  in  the  Circuit  Court  for  the 
DisMct  of  Califomla,  in  OamDnia  Artifleidi 
BtoneFbting  Oo.  v.  FVMborn.bi  January,  1888, 
8  Sawy.  448,  and  17  Fed.  Rep.  78S,  and  by  Judm 
Dea4y,  In  tbe  Circuit  Oourtfor  tbe  District  of 
Ongoi,  in  August,  1887,  in  8(MUngor  r. 
Jfiffiwm,81P«LRep.7M. 

loii 


The  patent  was  before  this  court  fn  OafiAr-  IM 
niaA.  AFan'mrCb.  v.JMitor,  113  XT.  8.  «0a 
[38:1106],  in  March.  1885,  but  only  on  a  quea- 
tion  of  contempt,  and  in  Calift^iua  A.  8.  Aa- 
inff  a.  T.  StAaUeU,  119  U.  S.  401  p0:4711  fai 
December,  1886. 


block  can  be  removed  and  n  . 
without  in  jury  to  ibe  rest  of  the  pavcounl,  Ot 
dIvUon  bong  eSected  liy  dtbn  a  permanent 
or  a  temporary  interpodoon  of  aomethlng  be- 
tween the  blochs.  Oonctele  pavenenl  had 
been  Uid  before  in  secttona,  without  betog  di- 
vldedbilo  blocks.    The  effect  of  tbe  dtsdaiuns 


posing  some  separating  material  between  them. 
To  Kmft  tbe  patent  to  tbe  permanent  interposi- 
tion of  a  material  eqnivalont  to  tar-paper, 
would  limit  tbe  actual  invention.  Tbe  use  « 
a  bottom  layer  of  coarse  cement,  and  pladDg 
oo  it  a  cotuse  of  fine  cement,  aitd  dividing  the 
upper  course  Into  blocks  by  a  trowel  ran  nar- 
tiaOy  OT  wholly  Uuougb  the  uj^ier  course  while 
It  is  plastic,  in  a  lino  coincident  with  tbe  joint* 
between  tbe  sections  in  tbe  lower  layer,  accom- 
plishes tbe  substantial  lesulla  of  BchilUDget'* 
bventlon,  in  subetaDiIally  the  way  devised  bj 
him.  and  Is  within  tbe  patent  as  it  stands  after 
the  disclaimer.  The  disclaimer  took  out  oF  tbe 
first  claim  of  the  reissue  only  so  much  thertot 
as  clalrned  a  concrete  pavement  made  (rf  tbe 
plastic  material  laid  Id  detached  blocks,  with- 
out interposing  anything  in  tike  joints  In  the 
process  <u  formation,  leaving  that  cUm  to  be 
one  for  such  a  pavement  laid  oi  detached  blocks 
when  free  jdnts  are  made  between  the  bloc^ 
by  InlerposinE  permanently  ot  temporarily  be- 
tween them,  m  tbe  process  of  their  formadoa, 
tar-paper  or  its  eqmvslent     ; 

In  California  X  3.  PtuiMf  Oo.  v.  aAoUak 
wupra.  It  was  said,  p.  406  [4'ra]:  "The  evidcDce 
In  tbe  present  case  shows  that  the  defendaat, 
during  tbe  procem  of  making  bis  pavemeot 
marked  off  its  suiiTace  into  squares.  Bai  the 
question  is  whether  he,  to  any  extent,  dividol 
It  Into  blocks,  so  thai  the  line  of  cracking  vni 
controlled,  and  induced  to  follow  the  joint)  ol 
the  divisions,  rather  than  tbe  body  of  tbe  blork. 
end  so  Uiat  a  block  c-oold  be  taken  out.  sod  ■  '' 
new  one  put  la  Its  place,  wiUiout  diaturLdng  or 
Injuring  an  adjoining  blocb  TbeipedflcatioD 
makes  It  essential  that  the  pavement  aball  be  n 
laid  in  aecllons  'that  each  sectloa  can  Le  takes 
up  and  rdald  without  disturbing  tbe  adjoiDisg 
sections.'  Again,  It  says  that  tbe  joint  between 
the  blo<^  'uiows  tbe  several  blocks  to  heats 
separately,  from  tbe  effects  of  frost,  or  to  be 
raised  or  removed  separately,  nbeoeier  occa- 
sion may  arise,  without  Injuiy  to  tbe  adjaonit 
blocks.'  Tbis  ia  essential;  and,  iu  all  tbe  aiet 
where  Infringement  has  been  held  to  have  been 
establlsbed,  Uiere  have  been  blocks  substaalitl- 


ly  separate,  made  so  liy  the  permanent  oi 
-iryinlerpoeltlon  of  a  separating  mcdii 
itung  instrument,  so  that  one  block  coaM 


npheav^or  be  removed  without  distnrhing  tM 
adjoining  blocks.  The  patentee,  in  tbo  dl» 
clalmer,  expressly  disdalmed  the  fonniu  m 
blocks  from  plasdc  material  without  iniapa>- 
ing  anyUdng  between  tbeir  joints  while  ia  iba 
130  UK 


lyGoogle 


Uuulhut  t.  ScEOLLHiauK. 


438-479 


piooeM  of  formation.'  It  appean  that  the  de- 
lenduit  laid  bis  pavement  In  strips  from  the 
Gorb  of  tbe  sidewalk  Inward  to  the  fence,  in 
one  mas9,  and  then  marked  the  atrip  cross  wise 
with  a  blnnt  marker,  wbicb  la  made  an  ezbib- 
It,  to  the  depth  of  about  one  siiteentb  of  an 
iocb.  But  ii  la  not  ahown  that  this  produced 
aaj  sach  divbion  into  blocks  as  tbe  patent 


notblog  intetpoaed  between  blocks.  The  man 
nndenieatfa  was  aolld,  in  both  laTers,  later^y. 
Bo  far  as  appean,  what  the  defendant  did  wob 

Just  what  tbe  mientee  disclaimed.  Tbe  mark- 
og  was  only  (or  onuuneotation,  and  piodnced 
DO  free  Joints  between  blocks,  and  theeridence 
aa  to  the  condition  of  tbe  defendant's  pave- 
nenla  after  they  wete  laid  shows  that  ibej  did 
not  have  tbe  cbancterisllc  features  above  men- 
tioned  as  belonging  tothe  patented  pavement. " 

In  its  decision  In  the  prcMOt  case,  which  was 
made  before  that  in  the  Schallcke  case,  the 
oonrt  said  that  the  case  was  In  no  waj  ditTerent, 
so  far  as  infringement  was  concerned,  from  the 
cases  against  I%rlne  and  Holitor  and  the  case 
against  the  Grecuway  Brewing  Companr. 

In  the  Schalicke  case  It  was  aald,  in  the 
ij  I  opinion  of  this  court,  in  regard  to  the  pave- 
ment Id  tbe  Molltor  case:  ''The  defen&infs 
paTement  was  made  bj  cattlne  a  lower  course 
Into  sections  with  a  trowel,  to  a  greater 
or  less  depth,  according  to  the  character 
of  the  material,  making  a  Joint,  and  doing 

**■-  ■*■ —  with  an  upper "-- 

;  directly  over  thi 

,__  Joint,  in  each  cau,  ..  ™  ^^.^  ,,-. 

■ome  of  the  paitlallj  ael  material  from  the 
top  of  the  laid  coarsA  answering  the  purpose 
ol  tar-paper.  A  blunt  and  rounded  Joint- 
marker,  which  was  aaid  to  be  ^  or  -(  of  an 
inch  indeplh,  was  then  run  orer  the  lineof  the 
joints,  marUng  off  the  block.  Tbe  pavement 
was  weaker  along  the  line  of  the  Joint  than  In 
sny  other  place.  This  was  held  to  be  an  in- 
fringement." It  was  also  then  bbM  that,  in 
the  Greeuwsy  Brewing  Company  case,  "it  was 
bold  Uiat  tbe  8d  claim  of  the  reissue  was  in- 
fringed by  a  concrete  pavement  which  had  an 
open  cut  made  by  a  trowel  entirely  through 
two  courses  of  material,  the  line  of  cnt  in  the 
upper  conrae  being  dlrectlr  over  the  line  of 
cnt  in  the  lower  couise,  and  that  the  interposi- 
tion of  the  trowel,  though  lemporary,  was  an 
equivalent  for  the  tar-papet,  even  thongh  tbe 
Joint  was  left  open  after  the  trowel  was  re- 
moved, and  wai  not  made  tight" 

In  the  present  case,  the  only  pavement  for 
wliicb  the  defendant  was  beld  liable  was  what 
waa  called  in  his  account  or  statement  before 
th«  master  "concrete  flag  pavemeDt,"  the  man- 
ner of  coDstmcting  whloi  Is  thus  described  by 
Mr.  FeiUns  awltnesa  for  tbe  plaintift:  "Plrst, 
Mate  are  placed  seven  to  dgfat  feet  apart,  in 
front  of  the  proper^  where  the  work  is  to  be 
laid.  Hrst,  one  stone  is  forme"  "" — '"  '  "  " 
joist  across  between  tbe  others 

"yatabomfour  feet  from  ._.  ^ 

«  a  mortar,  composed 


laid.    Vbtt,  one  stone  ta  formed  by  pladng  i 
joist  across  between  tbe  others  at  right  f~ 
senerally  a'        ' 
beglonlog. 


of  aand,  gravel  and  cement,  is  pat  and  thor- 
on^dy  temped,  n  that  the  ooaise  material  wID 
be  from  three  to  four  tncliea  In  thickness,  leav- 
ing about  one  half  Inch  on  top  for  a  mortar 
composed  of  aand  and  cement,  whfch  is  troweled 


oD  and  made  even  with  the  top  surface  of 
the  JointSL  Then  the  short  Joist  that  Is  put  In 
at  right  angles,  ss  before  described.  Is  taken  up 
and  piacea  about  the  same  distance  as  before^ 
and  again  Btled  In,  The  liner  material  in  ttie 
coarse  coacrete  is  generally  worked  next  to 
the  Joist,  so  as  to  make  a  good,  smooth,  strong 
edge.  When  tbe  top  stuff  is  put  on  this  last 
stone,  and  flnlsbed  over  on  top  with  a  trowel, 
the  Joint  between  the  two  stones  being  marked 
on  uie  outer  Joist,  a  trowel  is  drawn  through 
the  top  stuff,  to  make  a  Joint  straight,  to  cor- 
respond with  the  Jtdnt  below."  The  evidence 
is  satisfactory,  that  the  trowel  was  used  to  cut 
through  or  Into  tbe  top  layer  to  an  extent  suf- 
ficient  to  make  such  a  separation  of  the  top 
layer  Into  blocks,  at  a  line  corresponding  with 
the  Joint  below  between  tbe  eectlooa  of  the  firat 
layer,  as  lo  control  the  cracking  of  Uie  top 
layer,  by  dividing  it  substantially  into  separate 
blocks.  This  division  depends  on  tbe  depth 
of  tbe  cut.  The  defendant  contends  tbat  tbe 
object  and  effect  of  the  marking  with  tbe 
trowel  was  only  to  rive  lo  the  pavement  the 
appearance  of  flagging;  but  tbe  evidence  is 
enUrely  clear  tbat  the  cut  was  made  sufflciently 
deep,  m  proportion  to  the  thickness  of  the  up- 
per layer,  to  make  such  a  separation  of  the 
upper  layer  Into  blocks  as  would  compd  any 
tendency  to  crack  to  follow  the  line  of  the  cut 
made  by  the  trowel,  and  not  run  off  into  tbe 
body  of  the  layer;  and  that  thus  tbe  obtect  of 
ScblUinKer's  invention  was  attained.  The  do- 
fendent  is,  by  the  repori  of  the  master  end  the 
decree  <^  the  droult  court  made  liable  only 
for  concrete  flawingso  laid  and  cut  as  to  pro- 
duce such  resSt.  The  defendant  was  par- 
Ucular  to  have  the  cut  in  tbe  upper  layer  made 
with  the  trowel  directly  over  the  line  between 
the  two  sections  of  the  lower  layer,  and  It  Is 
stiown  thst  the  upper  layer  of  nls  pavement 
thus  made  would  come  up  in  seporsie  blocks. 
He  made  his  lower  course  of  sand,  gravel  and 
cement,  mixed  in  the  proportions  of  one  part 
of  cement  to  dx  or  seven  of  sand  and  gravel, 
while  be  made  his  upper  course  of  one  half 
sand  and  one  half  cement,  made  plastic  with 
water.  The  lower  course  of  his  flagging  was 
compcoed  of  material  tn  which  there  was  only 
one  port  of  cement  or  adhesive  substance  lo 
six  or  seven  parts  of  nonadliesiTe  substance, 
and  there  was  but  a  sllriit  tendencr  to  adtiera 
between  the  facea  of  £e  two  secUons  In  tliB 
lower  course;  whUe  as  tbe  upper  layer  was 
composed  one  half  of  adhesive  substance,  the 
tendency  was  for  ite  material  to  adhere  strong- 
ly. Therefore,  a  cut  In  the  upper  course,  co- 
Incident  with  the  joint  below,  would  permit 
any  acUooAf  tbe  settling  of  tbe  lower  course, 
through  frost  or  upbeanl,  to  extend  to  the  top 
of  tbe  upper  course  through  a  Joint  cut  In  that 
course,  of  sufficient  depth  to  prevent  the  ten- 
dency of  the  upper  course  to  crack  in  Its  body 
rather  than  in  the  line  of  the  cut. 

We  are,  therefore,  of  opinion  that  tbe  first 
claim  <^  Uie  reissue,  as  it  stands  after  the  dls- 
clalmN-,  Is  Infringed,  because  the  defendant's 
pavement  Is  a  concrete  pavement,  laid  in  de- 
tached blocks  or  sections,  substanUally  In  tbe 
manner  abowo  and  described  in  the  apedflca- 
tion  of  tbe  rtdssoe,  the  detached  blocks  In  the 
upper  course  being  the  equivalent  of  the  d» 
twaed  blocks  or  •ecUou  of  the  BchilUnger 
lOlS 
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cnttiDg  nutkiDff  a  dlvialOD  wbicb  controb  the 
cracking,  uxj  faclliUiles  Ibe  taking  ap  and  ro- 
taytng  of  the  blocks  or  aoctioni  In  the  upper 
conrae  "without  dlaturhlng  the  adjolnlog  kc- 
tiom,"  and  the  trowel  being  Interooaed  to  effect 
Ila  object  during  the  procen  of  fonning  the 
pSTeroeot  on  the  spot  where  it  ia  lo  remain. 

The  invention  of  Schlllinger  was  a  Terr  vala- 
able  one  The  evidence  Is  that  It  entirdy  sup- 
erseded the  prior  practice  of  lajiog  concrete 
pavements  in  a  contfnuoua,  adhmiiK  maas. 

The  delendant  introduced  In  endence,  on 
the  question  of  novelty,  the  followlog  patents: 

English  patent  to  Claridge,  No.  7439,  of 
IS3T:  Endbh  patent  to  D'Bsrcottit.  No.  7991, 
of  1B89;  United  States  patent  to  Rim,  No. 
5476,  of  1846;  English  patent  to  Cbesneau,  No. 
350.  ot  ISSi;  English  patent  to  Colgnet,  No. 
2869,  of  1855;  BnglUh  patent  to  De  U  Holchols, 
Na  771.  of  1859;  and  United  Slate*  patent  to 
Van  Camp,  No.  93,143,  of  July  37, 1869.  All 
of  these  patents,  except  the  Van  Camp  patent, 
were  introduced  in  evideoce  on  the  part  of  the 
defenae  Id  the  case  against  the  Qreenway  Brew- 
ing Company,  and  it  waa  held  in  that  ca«e  that 
none  of  them  aniidpated  the  Schillinger  inven- 
tion. A  copy  of  the  record  in  that  case,  em- 
bracing the  pleadingt,  and  the  evidence  and 
patents  put  in  by  the  defendant  in  ft,  on  the 
question  of  novelty,  forma  part  of  the  record 
In  tbe  present  csae. 

Anexamlnatonof  the  pat^nCa  pntin  evidence 
by  tbe  defendant,  in  connection  with  the  tes- 
timony in  regard  to  them,  shows  that  the  Clar- 
idge paveUKntwaa  not  a  concrete  pavement, 
and  waa  not  fwmed  in  detachable  Mocks,  but 
waa  a  continuous  asphah  pavement;  that  tbe 
D'Hatcourt  pavemeot  was  not  a  concrete  pave- 
ment iaid  in  detached  blocks  or  sections,  nor 
could  one  section  be  removed  without  disturb^ 
ing  adjacent  sections;  that  the  Rose  patent 
shows  a  concrete  foundation  for  a  stone  pave- 
ment, the  pavement  proper  being  constructed 
of  granite  or  sveolte  pUced  on  top  of  the  con- 
crete fonndatloD,  audi  concrete  foundation 
not  being  formed  In  detachable  blocks,  bat 
only  being  provided  at  certain  places  with  re- 
movable panels  conafstiogot  frames  filled  with 
eoncrete,  to  be  lifted  oal  lo  give  aoceas  to  water 
pipes  or  for  other  pnrpoaea;  that  the  Oheaneaa 
pavement  waa  not  a  concrete  pavement  laid  In 
detached  sfctions  or  blocks,  but  was  a  contin- 
uous pavement,  provided  with  panda  to  eive 
access  In  certdn  places  to  gaa  and  water  p^>es, 
the  panels  being  made  of  sectioiu  set  in  frames, 
which  were  removably  inserted  in  the  sur- 
rounding pavement,  and  there  was  no  arrange- 
ment of  tar-paper  or  Its  equivalent  between  ad- 


net  patent  did  not  show  a  concrete  pavement, 
made  in  deiachattle  blocks  after  Uie  manner  of 
Sell  111  ingcr'tt,  and  built  on  the  ground  where  it 
waa  to  remain;  that  the  De  la  Halchols  pave- 
ment was  not  a  ccmcrete  pavement  laid  in  do- 
tachiible  blocks  or  sections,  or  having  the  ar- 
raDgumeutnf  tar-paper  or  i la  equivalent  between 
adjoining  blocks  of^ooncrete  Uke  that  of  8chU- 


Dger;  and  that  the  Van  Oamp  patent  showal 
nly  blocks  formed  In  monlds,  and  removable 


tbe  blocks  should  be  fbrmad  on  the  spot  where 
they  were  lo  remain,  nor  that  they  ahould  be 
formed  of  cement  and  gravel  or  nod.    It  further 

appears  tbat,  in  tbe  Van  Camp  patent,  wheothg 
blocks  are  made  in  moulds,  they  are  like  bricki,  ,.•] 
or  artificial  stones,  or  wooden  blocks,  wbich 
are  prepared  and  then  brought  to  the  pUea 
where  they  are  »  be  laid  and  put  down  in  the 
usual  manner;  and  that  when  toe  blocks  remaia 
in  tbe  moulds  and  are  thus  laid,  they  do  dm 
present  a  uniform  wearing  surface  at  concrete, 
or  constitute  a  concrete  pavement  furmed  in 
detachable  blocks  by  Joints. 

Other  testimony  at  lo  prior  public  use  wai 
Introduced  lo  this  case,  taken  from  lbs 
record  In  the  case  of  SehOiinger  v.  PMlUp 
But  Breainy  Co..  In  tbe  Circuit  Conit  for  tba 
Eastern  District  of  Wisconsin,  whidi  tenimoay 
was  also  introduced  in  the  case  asainst  ilie 
Oreenway  Brewing  Company,  having  been 
taken  in  November,  18S3.  In  tbe  decisian  in 
the  latter  case,  It  was  correctly  said  ot  tbsltes- 
timony:  "So  far  as  it  refers  to  prior  use  in  G«- 
many,  not  shown  iDapat«i)t  or  printed  pitbUca- 
tlon,  it  was  duly  objected  to  in  Ibis  case  and 
must  be  excluded.  Asiothecementmali  Soar 
which  Row  laid  in  Baltimore  iwenty-fivejeiM 
ago,  he  shows  that  it  waa  not  made  in  MctiQU 
djetachable  by  free  Joints.  The  icsiimoay  ot 
Botzler  as  to  a  prior  miUt  floor  laid  by  biki  in 
Chicago  Is  too  mdeflnitelo  amount  to  sufflcimt 
evidence  to  defeat  a  patent."  So  far  as  tbat 
testimony  related  to  a  pavement  used  in  Ger- 
many, it  was  objected  to  at  tbe  time  it  wis  In- 
troduced in  tbiscase,  as  Incompetent.  It  «ia 
clearly  Inadmisiible  under  section  4923  of  tbe 
Revised  Statutes,  because  it  did  not  show  aoy- 
'blng  that  had  been  pr*-"*™*  «»  y(««ii,iK-H  m 
,  printed  publicatioD. 

^"t  do  not  think  tb 

,  stood  after  the  fi „ . .  . 

open  to  the  objection  that  it  was  not  for 
me  same  invention  as  that  of  the  original  pa- 
tent. Whatever  there  was  of  objeciionible 
matter  Inserted  in  the  specification  or  tbe  fimt 
claim  of  the  reissue,  wbea  it  waa  granted,  wm 
removed  br  the  disdalmer.  Tbe  re-issoe  wm 
granted  within  ten  montha  after  the  original. 
TbB  single  daim  of  fhe  original  patent  was  re- 
peated in  lite  relssueaa  the  second  ddmottbe 
latter;  and  the  lint  claim  ot  the  reissue,  si  it 
stood  after  the  disclaimer,  did  not  exiMnd  be- 
yond Ute  claim  of  the  original  what  was  cUimed 
In  theieissuo. 

As  to  the  amount  of  the  decree,  we  thlok  tbe 
court  properly  awarded  the  sum  of  4  centi  per 
square  foot  as  the  profits  of  the  defendant,  and  ,,•] 
that  It  was  right  to  give  to  tbe  ^aintltl  the  ' 
entire  profits  made  by  the  defenoaDt  by  il« 
laying  1^  him  of  his  concrete  flaggioi,  in  view 
of  thetestlraoDvin  thecaae.  It  deariysppeMi 
that  the  defendant's  concrete  flagging  derlTed 
Its  entire  vdue  from  tbe  use  of  the  plaintiff'* 
Invention,  and  that  if  It  had  not  been  laid  in 
that  way  it  would  not  have  been  laid  at  all. 

In  ElUabeth  v.  Sidwtton  Pmemmt  0>.  97  H. 
S.  138, 189  [34:1000,1006],  itb  said  that  'When 
the  entire  profit  of  a  bualnea  or  underlakiDi 
reaulta  from  the  use  of  the  invention,  lbs  pal- 


Bdtlbb  v.  Bobtoh  a  8avanmar  BntAmmF  Go. 


ent«  wfll  be  enlitled  to  recover  ibe  entifc 
piDflU  U  be  elects  that  remedy."  This  Ian- 
CQEKc  nae  qiioted  wltb  approval  In  Aiwt  v. 
laix  Bhort  ^  Jf.  &  A  Cb.  105  U.  S.  189,  208 
(26:  STS,  980J.  Ae  In  the  cose  of  the  Nicholson 
patent,  loln  the  case  of  the  Schilltn^r  patent, 
the  paTement  was  a  complete  combiDalion  In 
ItMu,  differing  from  every  other  paremant, 
and  Ibe  profit  made  by  the  deCendaot  was  a 
•Ingle  proSt  derived  from  the  coasiructlon  of 


(he  pAvement  9A  an   entirety.     CaUagfian  v. 

liven.  128  (J.  8.  617, 665, 666  [ante,  M7.  5621. 

Within  the  dedrion  in  earrelton  t.  Clark 


111  v.  B.  lao  [38:871].  the  proof  in  thU 
it  satlsfacloTy,  that  IM  entire  value  of  the  dc- 
feodant'e  pavement,  at  a  marketable  article, 
was  properly  and  legally  attributable  to  the  in- 
vention of  Bchillinger. 

The  deem  of  tU  CireaU  Omtrt  U  q^flrmed. 


BAHB  e.  SAWB. 
(Bae  S.  0.  Beponar^  ed.ie7-SBB.) 

Xtmiled  liabititff  ofthip  ounun — iibtl  for  Mm- 
A«I  liabilils/  a  bar  to  other  aelioru — Act  of 
Ftbruarg  BS,  1871-~egtenl  of  Vu  lavs— effect 
of  itate  «ta(ut« — di»ati«r  uuWn  eounty  lim- 
itt~lidbility  for  death, 

L  The  law  of  limited  liability  of  ship  ownem  ap- 
fillee  to  (H««s  of  personal  Injiuy  and  death,  as  well 
«ato  oases  o(  lossol.  or  In]ui7to,propertr-  It  ex- 
tends tv  UablUty  (or  ever?  nnd  of  loss  and  Injuir. 

S.  Prooeedlngs  (akon  bv  tlie  owner  of  the  vessel. 
brh>>el  for  limited  llabfll^i  are  a  bar  to  aoUons 
«oiiu>eiM)edtoreoorer4aiiia«ee  for  losses  sustained 

8.  The  Aotot  ramarr  n,  ISTl,  to  pKvMe  for 
the  better  Bsourl^OtUfBOn  board  of  steam  vesseJi, 

-• ^otSDpersedeor  dlspkoe  the  prooeedlur  for 

d  UaUUty,  Id — '-" •— '" ■- 


limited  U 


IS  arising  under  Its  provls- 


«.  Hie  lawot  ttndted  UaMUtr  was  enaoted  b? 
■OoDgrenas  apaitof  ttaeuarWine  lawof  this  oonn- 
tr7,  and.  In  tta  operation,  extends  wiierevar  publio 
navliratiOD  extends, 

B.  JkitatatsotaStateeamiotDeiitrallseorafleot 
•ae  adnlialtr  or  marltlnMjurisdlotlon  or  tbeope*-- 
Atlon  of  the  marttlaie  law  (n  maritbne  oaee& 

«.  The  Umlted  Uatdlitj  AM  applies  Co  tlia  pre*. 
«nt  inas  notwlthstandtiur  the  disaater  hanpeoed 
wlthlnUke  teohnleal Umlfa of  a oountv of  lliiiia 


■■»  state  law  c< 


_    jngroB  bas  orsaled  such  alia- 

■titiitr. 

[Hoo.  244,  840.1 
Amud  April  10, 11. 1839.    Deoided  April  U, 

issa. 


ucbusells,  affirming  ilecrees  of  tbe  District 
Conrt,  one  of  them  dismissing  a  libel  against 
a  steamship  company  lo  recover  damasea  fof 

'death,  and  the  other  decreeing  that  tbe  Ubolant 
is  entitled  to  the  limitation  of  lisbility  for  loss 

«f  life  and  other  damage,  and  that  Uie  excep- 
ISO  U.  is 


.    .  ._  the  respond 
ruled.    4^1rmM. 

The  facts  aie  stated  in  the  opinion. 

Mttm.  Fr»nk  Ooodwlii  nod  En^ne  P. 
Cmemf,  for  appeUaotst 

The  law  reoards  the  rights  of  passengers  and 
holds  the  carrier  to  ibe  highest  degree  of  care 
possible  and  requires  him  to  make  good  all 
aaraagea  saffered  through  want  of  that  cara 

Pa.  Co.  V.  Boy.  102  0.  8. 181  (26: 141). 

The  courts  of  the  United  Btatee,  down  to  the 
Act  of  1891,  did  not  recognize  the  rule  of  the 
ancient  or  general  maritime  law,  bat  refosed 
toadopt  It  either  In  admiralty  or  common  law. 

Del.  Col.  V.  Arnold.  8  D.  8.  8  Dall.  88S  (It 
624);  The  Amiadit  Narusg,  1  Paine.  Ill,  llBi 
Pop»  V.  Niekenon,  8  Story,  46S,  480,  403;  Bait 
V.  WathiTtglon  In*.  Co.  2  Story,  176;  Nmt  Jar- 
tey  SUam  Nat.  Co.  v.  MertJutnU  Bank,  47  U. 
t).  0  How.  4SS  (12: 4SS). 

Tbe  Limited  UaUlity  Act  is  not  to  be  ex- 
tended, even  in  respect  to  goods,  by  construe 
don. 

Halmon  FMt  iSfg.  Co.  T.  The  Tangitr,  « 
Am.  Law  Reg.  504,  010;  £i(y  t.  Am.  Trantp. 
Co.  1  Wesletn  Law  Honthly,  186;  8.  C.  1 
Flipp.  1;  Tht^ypt,  25  Fed.  Bep.  820;  TIU 
Mamie.  5  Fed.  Rep.  818;  6  Fed.  Rep,  867;  100 
U.  S.  778  (26: 987);  Qibton  v.  SkufOdt.  123  U. 
8.  83,  88  (80: 1085);  CarroU  v.  Statin  Jtland  B. 
Cb.  08  N.  y.  136;  Walker  v.  WetCern  Trantp. 
Oa.  70  U.  8.  8  Wall.  158  (18:174);  Buegi  t. 
Protidence  d  Jf.  T.  8.  S.  Co.  64  How.  Pr.  ]46i- 


80B;TFa«a«v. /VOTtdsnosA  0.  AaCb.  UF«L 
Bep.  06. 

The  liability  of  owners  Is  not  restricted  by 
the  Act  of  Congress  providing  for  the  security 
of  passengers  on  steamboats.  The  Act  i^nes 
not  tfjce  away  any  common-taw  liability. 

Galdieell  v.  New  Jertey  Steamboat  Co.  47  N, 
T.  292;  Saiarthout  V.  New  Jeree]/ Bteamioat  Oik 
48  N.  T.  306;  Outran  v.  OhMteman,  1  Cine, 
Super.  Ct.  (Ohio)  62;  Garroa  v.  Staten  lOanA 
B.  Oo.  68  ».  T.  141;  Boiteton  ±  O.  Nae.  Co.  v. 
Dwyfr,  29  Tez.  88B;  Jb  Lomi  J^nd  Ihintp. 
Go.  5  Fed.  Rep.  6B9,  624;  I%>  Alpena,  8  Fed. 
Rep.  280;  Biyundt  v.  ProttdencB  d  8.  ateamihip 
a>.  14B.  L844;  7%e.iins(enIan,38Fed.  Rep. 
113;  Brigs*  »■  -0<ty,  31  Fed.  Bep.  737,  738, 78^ 
781;  Oraigt.  CSmtf  nsnAiI /m.  O).  36  Fed.  Rep. 
t^-.Exmm-tePkaniMln:  Oi.  118IT.S. 910(80: 
374);  Johneon  t.  Chieago  A  P.  Etevator  Oo.  110 
U.  8. 897  (80: 460);  The  Favorite,  13  Fed.  Rro. 
iiiiProviiUntie  it  S.  ateamtMp  Cb.v.  Olare.  137 
U.  8.45(82:199);  Sbnm  t.  .SkUsr*,  128  U.  B. 
386,*  3H6  (81:  IH). 


to  see  It  Congress  eired  in  that  revision. 

The  Montana.  33  Fed.  Rep.  780;  Thommaten 
T.  WhitieHl.  13  Fed.  Rep.  908;  The  Marine 
Oity,  «  Fed.  Bep.  418;  McDonald  v.  BotieB.  110 
U.  8.  938-680  (iS:  379);  Pintlarge  v.  Eitig.  90 
Fed.  Bep.  900. 

When,  in  a  statute,  general  words  follow 
particular  ones,  the  role  &  to  construe  them  ai 
applicable  to  subjects  egvedem  gtnerit. 

3  Para.  Coot  7tb  ed.  001;  Aia.  v.  Montagita, 
117X1.  S.  609-611  «9: 1003). 

The  decree  dismissing  the  petition  and  ao- 
Bwer  of  Butler  is  a  final  decree^ 

1017, 


)v  Google 


8d7B»u  Codkt  or  tbb  UKiTflD  Stath. 


Oct.  Tsrm, 


Tbe  >pp«1]«M  ban  Mpuate  and  dlRtlnct  de- 
cre«e  In  their  taTordepeadlng  oa  Hparate  and 
distinct  claims, 

Dati$r.  3^ 

ntherudola.S'Wall.  J- ..., .. 

Anl  i  Wait  0.  0.  493;  Fbrgay  v.  (hnrad,  47 
U  8.  S  How.  901,  208  tt  m.  (13: 404);  FmteA 
T.  Bhatmaker,  70  D.  8. 13  WaU.  88, 08  (30:870, 
271);  Bmum  t.  La  Orctte  4  N.  R.  Co.  Vl  T}. 
8.  a  Black.  S81  (IT:  860);  Btouom  t.  Jf  JIuauiM 
*  a  a  Co.  68  U.  a  1  Wai:  «67  (17:  674); 
Btmaart  t.  Dunham,  lid  U.  8.  01  (St:  S39); 
S^ndertony.  W<n2(te(>r%116n.B.  370^:879); 
Bi«mU  t.  m'&oz,  116  n.  8.  503  (39:504);  Bm- 
famin  v.  iTuMt,  118  U.  S.  48  (30: 52);  Dainete 
T.Kmdaa,  110  U.  8.  M  (80:805);  GfAMn  t. 
ShurOdt,  123  D.  a  27  (80:  1(^);  J&  portV 
PAcmM  Int.  Co.  117  U.  8.  869  m-.  S34). 

Jfr.  Ofaarlaa  Thaodore  Rnaacll,  Jr., 
for  wpellee: 

Under  tba  Lliiill«d  liaUUty  Act,  tbe  Hmtta- 
tion  b  extended  to  all  loasea  hj  anj  act  of  the 
master  dooe  wlUiout  the  owaer'B  order. 

Hadacblan.  SUppiDft,  118,11^  AbrwAA  «» 
S.  T.  Truntp.  Oa.  t.  Wriffia.  SOU.  8. 18  Wall. 
116  ^:  589);  fit  S^tOon,  6  Beo.  878;  Th«  £«- 
fauM,  1  Waro,  188. 

Lo»  of  Ufa  under  tbe  Hanacliuaetta  atataite 
cannot  affect  the  right  or  extent  of  the  limita- 
tion of  liability  prorlded  bf  tbe  Act  of  Con- 
greaa. 

Am.  SteanOoat  Oa.  t.  Ohaet,  88  V.  8.  16 
Wall.  623  (31: 860);  SHerloek  v.  ABirig,  08  U.S. 
80  (38: 81S);  The  HarriAurB,  110  U.  B.  19S  (80: 
858);  Boandtv.PTmiide»e»i3.8teamAipOa.  14 
R.  L  844;  Th»  Bptiion,  6  Ben.  878;  St  Long  J*- 
landetc.  Trantp.  Oo.  C  Fed.  Bep.  509;  Tht  AU 


Jonea,  Mortg.  8400;  Samrif.  Draper,  7 Al- 

■-    '^    "-^-i- y.  »!<*««,  8  Mge,  487;  Ohwi- 

n  F.  Int.  (h.  44  NT  Y.  43;  Meh- 


kn,  267;  Carttr  v.Boekat.8  Paige 


r.  BrceUvn  f 


<B  R.  I.  491;  FfTTion  t.  Smith,  5 
Bam.  &  Aid.  1;  Pnmdtnee  Oa.  Bank  t.  Bm- 
•Mi,  24  Pick.  304;  Be  Bandt  Aie  Bratting  Co.  8 
Biw  175;  Wy  aw.  Bank  v.  fti.  K  /im,  Cb.  128 
UaM.  I«6:  HWaiM  t.  Omoh  iiu.  Cb.  S  Met. 
808;  aUar  v.  Ocean  Iiu.  (X  90  Hck.  S59. 

llie  loinrance  monej  cannot  be  claimed  by 
the  mortgagor  nor  by  any  creditor  of  the  mort- 

^Ej.Ina.  fig  6,116;  TFMto  t.  flJwn,  8  Ooah. 
413;  Oarpeiiter  t.  Proeidenee  WatMjtgtoit  A*. 
Oe.  41  OTB.  10  Pat  405  00: 1044);  Bank  trf  S. 
C.  T.  Blehnea.  1  Ollff.  85:  Bidden  t.  Sater 
Mut.  F.  ImTOf.  a  Cliff.  3M. 

Tbe  claim  of  thete  tntleren  by  the  loaa  of 
the  ateanubip  ia  oonBned  to  tbe  ret,  or  its 
nlue. 

Sprite  T.  MuMl.  14  Qnir,  800;  F\»niw>rth 
V.  Awton,  ISO  Haaa.  1;  Bead  t,  OamMdae,  136 
Haa<.4S7. 


arlalng  themn,  tbat  it  will  be  moat  convenient 
to  couider  them  tMetber.  Tbey  aroae  out  of 
the  itrutding,  doktag  and  total  lo«  of  the 


fteamahlp    City    of    Columbni,    on    Devira  . 

Bridee,  near  Gay  Head,  at  tbe  weateni  eitram- 
itr  of  Hartba'a  VineyBrd.  and  near  the  moath  | 

of  yin^vd  8ouod,  on  the  IBth  of  January,  ; 

1684.  Hoat  of  the  panengers  and  cargo  were 
loat,  and  amongst  the  paaaengera  loat  was  Elisa- 
beth R.  Beach,  a  aingle  woman,  of  Hanafleld, 
In  the  Stale  of  ConoecticaL  Tbe  appdiania  rKHi 
repreeent  lier,  M&thaoid  Beach  being  appoint-  ^^| 
ed  admlniitrator  of  her  estate  ia  Cmoecticiii, 
Batler  belDg  appc^ted  ancilU^  administralor 
in  HaMachusetts,  and  tbe  other  two  appetlaata  I 

beinc,  one  an  aunt,  and  tbe  ptber  a  niece  of 
the  deceased,  dependent  on  her  for  npport. 
Ilia  appellees.  The  Boaton  and  Sarannali 
SteamaUp  Company,  were  the  owners  of  tbe 
ship.  .  ! 

Soon  after  Ihe  disaster  occurred,  and  eady  In 
February,  1884,  one  Brown  and  one  Tanee 
commenced  each  of  tbem  ao  action  at  law 
aninat  tbe  steanuhip  company,  in  the  Hope- 
rior  Court  of  the  County  of  Suffolk,  In  Hauu- 
chnsetts,  lo  recover  damagee  for  loaaea  alle^l 
to  have  been  aoatidned  by  them  by  meana  of 
the  stranding  and  tdaking  of  the  vessel  There- 
upon the  Ueamsblp  company,  on  the  18th  of 
E^broary,  1884,  In  order  to  obtain  tbe  benefit  of 
the  Uw  of  Umited  liabUIiy,  filed  a  Itbel  in  tbe 
District  Court  of  the  United  SUiea  for  the  Dia- 
trkt  of  Hasaachusetts,  against  tbe  said  Brown 
and  Tance,  and  againai  all  other  persona  who 
bad  luffereid  loaa  or  damage  by  nid  dlaaatcr. 
This  is  one  of  the  cues  now  before  oa  on  ap- 
peal. The  Ubel  was  In  the  nmial  form  of  libel* 
Id  causes  of  Umited  liability.  It  let  forth  tbe 
ownership  of  the  veatel,  tbe  bnainev  in  wliiclv 
she  was  emploved.  aamdy,  •■  a  paaaeoger  and 
height  steamship  between  Boaton  and  Sevan-  ! 

nah,  her  aea-wortUnesa,  her  bdng  well  aud 
th(MDughlf  officered  and  maanedT  aod  fui- 
nlihed  and  eipilpped  aa  tbe  law  lequlred.  It 
■Uted  tbat  on  the  17th  of  January,  1884,  abe 
Itft  Boaioo  on  a  voyage  to  Savannah,  bavlog 
on  board  about  83  pastengera  and  considerable 
merchandise,  a  Hat  of  the  former,  aa  far  a> 
known,  and  a  schedule  of  the  latter,  being  an- 
nexed to  the  libd.  It  elated  tbat  whilst  proa- 
ecudng  said  voyage,  aod  while  on  the  nifih 
aeaa,  to  wit.  In  or  near  ^ueyaid  Boand,  tb* 
steemship  struck  on  tbe  rocks  near  and  off  tbe 
ahore  at  Oay  Heed,  In  Martha's  Vineyard,  lo 
tbe  district  of  Hanachuaetta,  about  b:ilf  pa*t 
three  in  the  morning  of  January  letb,  1884 
andinaveryfewmlnuteatbereafter  heeled  over, 
flUed  with  water,  and  sunk,  beoomlng  a  total 
wreck  and  loas;  that  most  of  tbe  paaeengera 
and  crew,  about  100  In  number,  weiedrointed 

'  loat,  thoee  survinng  dalmlog  lo  have 
red  gnat  injury,  and  that  all  tbe  ptopertv  uaoi 
and  effeca  of  Ihe  pueengers  and  crew,  and  all  * 
tbe  cargo  on  board  (excq^  a  email  part,  aalved 
In  a  damaged  condition,  aod  of  little  value), 
together  with  said  steamship,  its  machioery, 
tackle,  apparel  and  f  umltore,  were  destroyed 
-iA  lost. 

The  libel  propounded  other  artid^  as  fol- 
lows, to  wit: 

•Fifth.    All  said  grest  hw  of  Ufe.  Injury 

I  damage  to  penons  on  board,  and  loss  of 
...Idsmageto  property,  wen  occaaloned and 
Incurred  without  the  privily  tx  knowledge  of 


Bdylsb  t.  Dooton  a  Savamkah  Bteimbiiip  Oo. 


h  la  Informed  knd  lielleTea,  cert&ia  panoaa  or 
eoiporatloQS,  ownenoriuBiirersof  propcrtTOD 
board,  and  lost  or  damased  bv  ana  at  the  Iota 
of  said  ateaiDBlilp  u  aionsald;  certain  other 
persona,  wbo  claim  to  bare  been  on  tioud  said 
■teamBhlp  at  the  time  of  the  loaa  aforesaid,  and 
to  have  sufFered  in  cooseqaeooe  tbereot  Injiutes 
and  damage  to  tbeir  persons  and  propertj;  and 
still  other  peraons,  claiming  to  represent  per- 
sons drowned  and  lost  In  said  cUaaitei,  and 
claiming  to  be  entitled  to  recover  and  receln 
Iarg«  nims  ot  moner  on  acoonnt  of  the  death 
of  and  loJDr7  to  aaid  penonsao  i«|»eseotod  by 
them — all  make,  or  ma;  hereafter  mak&  ddm 
that  the  ttriking  npon  the  rocks,  and  sink- 
ing and  wreck  of  said  steaaisbip,  and  the 
loss  of  life,  damage  to  penons  and  property 
sfotesaid,  were  occssloned  and  incurred  from 
the  fault  end  neglect  of  the  libelant,  or  Its  ofB- 
cera  and  agents,  and  (bat  tbe  libelant  la  liable 
and  responsible  to  pay  to  them  the  loss  and 
damages  arising  as  aforesaid;  all  of  which 
claims  and  aUegations  the. libelant  dentes,  and, 
on  the  contrary,  it  alle{^  that  all  such  losses 
and  damages  were  occasioned  or  Incurred  with- 


"Bii^th.  The  losses  and  damage  to  persoDs 
and  property  Incurred  and  occasioned  tty  the 
said  stranding,  rinUog,  and  loss  ot  said  steam- 
ship, and  the  alleged  Salms  and  liabtltiea  made 
against  the  libelant,  by  reason  thereof,  greatly 
exceed  the  amount  or  value  oi  the  intmst  di 
the  libelant,  as  owner.  In  said  steamship,  her 


macMoery,  tackle,  apparel  and  furniture,  im' 
mediately  after  sud  loss,  and  In  her  freight 
tbea  ^Dding.    TJ^nhi  and  after  the  bappenbig 


of  Kud  loss,  said  eteamahip,  her  machlrtery, 
tackle,  apparel  and  fuTuiture,  became  a  wreck 
and  tola]  loss,  and,  the  lib^ant  la  informed 
audbelleTCs,  were  then  practically  worthies^ 
and  tbe  libelant's  interest  therein  became  and 
waa  of  little  at  no  value.    The  gross  htAAt 


"Ninth.  The  libelant,  while  not  admitting 
but  denying  that  it  fs  under  any  liabli^  for  the 
acta,  lowes  and  damages  aforesaid,  and  desl^ 
lug  and  claiming  the  lubt  in  thla  court  to  con- 
teat  aoT  auch  liablU^  o?  itself  or  of  saM  steam- 
ship, clalma  and  is  entitled  to  have  limited  Its 
Hability,  as  owner  therefor  (If  any  neb  liabil- 
ity shdl  hereafter  be  found  to  eilst),  to  the 
•mount  or  value  of  Its  Interest,  as  owosr.  In 
mcb  steamship  after  said  loes,  and  her  freight 
then  pending; 

"TMA,  wldsteanulilp.  In  her  damaged  and 
wreded  ooitdltlon,  now  Ilea  sunken  near  tbe 
ibore  at  Gay  Head,  Martha's  Tioeyard,  within 
thla  district  and  within  tbs  Jorlsdlcuon  and 
process  at  this  honorable  court" 

The  Utteiant  thereopon  claimed  and  peti- 
tioned that.  In  case  It  should  be  found  that 
there  waa  any  liaUll^  for  tbe  acts,  losses,  and 
damues  aforesaid,  npon  said  ateamsblp  "City 
of  OtMumbns,"  or  tbe  Ubelantas  owner  thereof 
(which  UaUUty  the  libelant  did  not  admit,  bat 
expresaly  and  wbolly  dmied,  and  desired  )n 
that  court  to  eontest),  audi  liability  should  in 
no  event  exceed  the  amount  or  vslue  of  the 
Interest  of  tbe  libelant,  aa  owner.  In  said  steam- 
ISO  U.  B. 


ship  and  her  freight  then  pending,  as  "bj  law 
provided;  and  to  that  end  the  libelant  prayed 
that  all  claims  for  loss,  damage,  at  Injurj  to 
persons  or  property  by  reason  of  the  premlsea 
miriit  he  heard  and  determtned  In  that  ooart, 
and  apportioned  according  to  law,  and  that  due 


appiaiaement  misht  be  ordered  and  made  of 
the  ship,  her  macnlnery  and  ftimitaie,  and  of 
hei  pending  freight  at  the  time  of  the  loss,  of- 


fering to  pay  iIm  appraissd  value  Into  court  or 
give  proper  stipulation  therefor,  and  that  moni- 
tion in  due  form  aboold  lasoe  against  aald 
BrowD  and  Vance  and  any  and  wH  persons 


pon  the  flllng  of  this  libel  a  monition  was 
duly  Issoed  and  publlahed,  and  an  Inlunction 
agajuat  actions  and  anils  waa  gnnted,  Issaed 
ud  published.  Tba  monition  was  returnable 
tothefltstdayof  Julv,  1884. 

Notwithstaodliw  tHse  proceedlnga  the  ap- 
pellants, on  the  27th  ot  September,  I8M,  flied 
a  libel  against  the  ateamshlp  company.  In  Qia 
same  iHatrict  Court  for  the  Diatrlct  of  Hassa- 
chusetla,  to  recover  damagn  tor  the  death  ot 
said  BlIzabethK  Beach.  This  la  the  other  suit 
DOW  before  as  on  appeal  After  stating  the 
engagement  of  paasage  tn  Hlsa  Beach  on  the 
st^msblp  from  Boston  to  Mvannah,  the  charac- 
ter of  the  vessel  as  a  coastwise  sea-golng  steam- 
ship  In  tbe  coasting  trade,  under  enrollment 
and  license,  and  the  droumstances  of  the 
stranding  and  loss,  and  the  drowning  at  Hiss 
Beach,  ue  llbet  ot  the  appellants  averred  and 
charged  that  the  dissster  waa  caused  by  n^U- 
geoce  on  the  part  of  thoee  employed  by  the 
steamablp  company  In  mauaglng  the  sblp,  and 
by  IneffldencT  In  the  diadplbiQ  of  the  odScera 
and  crew,  ana  that  no  proper  measures  wer» 
taken  to  save  the  passengers.  ThelitKlfortiier 
alleged  that  at  the  time  of  the  disaster  the  sec- 
ond mate,  cms  Barding,  was  In  charge  ot  the 
ship,  and  was  not  a  pilot  for  thote  wuera;  that 
It  waa  a  part  of  his  auty  to  take  charge  ot  the 
ship  altematdy  with  the  flrstmale;  thatltwaa 
an  omissioB  of^dnty  on  the  part  of  the  owner  to 
intrust  to  the  second  mate  the  charge  of  the  ship 
without  the  aid  of  the  apecial  pilot;  and  that  no 
l^lot  was  on  dutv  on  the  shlpat  the  time  of  the 
acddenL  TbeUSel  fortberulegedthat  "There 


was  not  proper  apparatua  on  the  veaael  for 
launching  the  boats;"  "that  theahip  was  not 
properlv  constructed  In  respect  to  bulkheads  and 
otherwbB;"  and  that  there  wasunfltness.groaa 
negligenoe  or  careleesoeea  on  tbe  part  of  the 
servants  and  agents  of  the  respoodenia  engaged 
in  navigating  the  ship,  and  In  not  taking  proper 
measures  to  save  tbe  pesaengen,  ana  aa  dis- 


played In  tbe  Inefficiency  of  the  dlsdpline  of  the 
offlcera  and  crew  of  the  vessel;  and  that  In  re- 
spect to  these  matters  there  was  negligence  and 
carelessness  on  the  part  of  the  owner. 

Tbe  libel  further  aet  out  a  statute  of  Uassa-       rKaai 
chusetta  or  tbe  following  purport,  to  wit:  ■■        ' 


.  „.  irport. 

It  tbe  life  ot  a  paaseoger  la  lost,  by  n 
..  ±e  negligence  or  carelessness  of  the  pi-^.- 
ttatat  proprietors  ot  a^stean^boat,  or  stage 
^*"       oicomir  "  ^~ 


of  the  1 


coach,  or  ofcommon  canters  ot  passengers,  or 
by  the  unfltneas  or  gross  negligence  or  carelesa- 
ueas  ot  thdr  servanta  or  agenta,  such  proprie- 
tor or  proprieton  and  cmunon  carriers  ^all 
1»1» 


ScPHBUB  CuCRT  or  THE  United  Statu. 


tte  Ikbta  In  dam^M  not  ezceedloK  flra  tbou- 
=taad,  nor  lest  than  fin  hundred  dollan,  to  be 
«Mewed  with  tefereace  to  the  degree  of  culpa- 
bllitf  of  the  proprielot  or  propneton  or  com- 
tnon  curlera  liable,  or  of  their  servants  or 
ageals,  and  recovered  in  an  actioa  of  tort,  com- 
menced within  on«  year  from  the  injaiy  cam- 

4m<v   tl.A   ^futk      Kwr  Ilia   B*''Ukii tn*  a^  gj^{j)|g^p^^^ 


widow  BDd  cblldiim  of  the  deceased,  in  equal 
moieties,  or,  If  there  ore  no  children,  to  the 
use  of  the  widow,  or.  If  do  widow,  to  the  use 
of  the  next  of  kin:"  • 

The  libel  further  olleKed  (hat  after  the  vbskI 


I  the  1 


<iiowned;  that  the  value  of  her  clothing  and 
baggage  lost  was  $lSOi  and  that  bv  virtue  of 
the  p[«miaes  and  under  the  general  admiralty 
JurisdiclioD  of  the  Unjted  Btal«g  the  libelants 
were  entitled  to  recover  $50,000,  and  bj  virtue 
of  the  itatule  of  Hassacbusetts,  $5,000. 

The  steamship  companv,  thereupon,  on  the 
lOtb  day  of  October,  1884,  fllod  as  exception 
and  plea  to  thU  libel,  lietting  up  in  bar  the 
record  and  proceedings  of  the  cause  of  limited 
liability  inerioiuly  instituted  by  them  in  the 
nme  district  court,  and  then  pending. 

To  meet  this  exception,  the  appeilania,  on 
the  16th  of  December,  1834,  filed  an  amend- 


boat  lospection  Act,  passed  February  28,  16T1 
(Title  LU  of  the  Beviaed  Statutes  U.  S.), 
which  makes  many  regulaliona  respecting  the 
■team  machimery  and  apparatus  of  steam  ves- 
sels of  the  TJuited  States  m  tbe  merchant  serv- 
ice, navigating  the  waters  of  the  United  States 
and  respecting  their  construction  and  manner 
SB4]  of  lading  and  accommodatiDg  passengers  and 
merchandise,  and  the  offlcera  and  crews  with 
which  they  are  to  be  manned,  and  requires 
aea-goiag  steamers  in  the  coasting  trade  when 
under  way  and  not  on  the  high  seas,  to  be  un- 
der the  control  and  direction  of  idiots  licensed 
by  the  steamboat  inspectors,  imposes  penalties 
for  loss  of  life  Ihrongh  negligence  and  Inal- 
tentioD,  and  gives  damages  lo  the  full  amount 
against  the  vessel  and  ber  master  and  owner  to 
persons  injured,  it  the  injur;  happens  througli 
any  neglect  or  failure  to  comply  with  tbe  pro- 
vislona  of  the  law,  or  through  any  known  de- 
fects or  imperfections  of  the  steaming  appara- 
tus, or  of  the  bull  JItev.  Stat  Title  Lit,  po*- 
M'n),eg440l,44S8.)  The  appellants  averred  that 
The  City  of  Columbui  waambject  to  this  law, 
and  when  tbe  catastrophe  happened  was  within 
the  walera  of  the  State  of  Massachusetts,  and  not 

XD  the  high  aeaa,  and  not  noder  the  control 
licensed  pilot  They  further  averred  that 
there  was  connivance,  miscooduct,  or  violation 
of  law  on  the  part  of  the  owner  in  not  provid- 
ing or  procuring  the  vessel  to  be  nnoer  the 
control  and  direction  of  a  licensed  pilot,  and 
that  there  was  miscondnct,  DegligeDce,  and  in- 
attention to  duty  on  the  part  of  the  caption, 
second  mate,  or  other  persons  employed  on  the 
vessel,  by  wbtch  connivance,  misconduct,  and 
deglieeoce  the  life  of  said  Elizabeth  R.  Beach 
was  destroyed. 

On  the  same  day,  the  16th  of  December, 
1884,  the  appellants  appeared  to  the  libel  of 

igso 


n  of  litDftc-i 


tied  an  Answer,  Petition  a 
by  wblch  they  set  up  substantially  the  saniF 
matter  as  had  been  aviirred  In  thdr  libel  ai  'I 
the  amendment  thereto;  and  Id  addition,  thiv 
alleged  that  at  tbe  time  of  the  disaster  tl,r 
steamer  and  her  freight  were  substantially  in- 
Buied,  and  that  tbe  owners  had  receivcil,  nr 
eatjtled  lo  receive,  a  targe  amount  ul 
money  for  said  iDsurance.  aod  would  thereby 
be  subatantially  iodemnlBed  for  the  loss  ul 
vessel  and  freight 

Afterwards,  on  the  10th  of  January,  ^S^\ 
the  appellants  moved  in  the  same  cause  ibnt 
tbe  steamship  company  be  ordered  lo  pa^  isio 
court  tbe  said  insurance  money.  To  Ihia  mo- 
tion the  company  Bled  a  written  reply  in 
which  they  set  up  the  iaut  that  in  pursuance  I 
of  an  order  of  (be  court  they  had  eutefed  into 
stipulation  to  pay  into  court  theamount  of  tbe 
appratiied  value  of  their  Interest  in  tbe  diipaail 
trelgbL  They  further  averred  that,  inpunD' 
ance  of  a  covenani  made  at  tlie  time  of  thdr 
purcbaf infc  the  smd  steamahlp,  In  the  mortgsge 
given  for  the  purchase  money,  all  the  iiuur- 
ance  procured  by  tbem  bad  been  asaizned  and 
made  payable  to  the  vendors  and  mortgwees, 
for  wliose  benefit  and  security  the  pcdicie* 
were  kept  on  foot;  and  said  parties  had  Mdled- 
ed  tbe  Insurance  money,  and  applied  it  In 

C  payment  of  the  mortgage  notes,  sod  the 
aots.  The  Boston  and  Savannah  Stmm 
ship  Company,  had  not  collected  or  receired 
any  partol  it.  To  tbls  answer  the  appellsntt 
filed  ati  exception  in  tbe  nature  of  a  demurm. 
Upon  thesepleadiogs  tbe  parties  agreed  upon 
a  statement  of  facts,  which,  after  slating  tbe 
tities  of  the  two  causes,  was  as  follows,  (o  wib 


agrwd  faeU. 

"In  tbe  above  entitled  causes  the  followlnpi 

facts  are  agreed  by  the  Boston  and  Savsonsb 

Steamship  Company  and  John  Haskell  Butler. 

administrator,  et  ai.,  party  excepting  lo  said 


eleventh,  twelfth,  thirteenth,  fourteenth,  uik'  ' 

teenth,   twenty-third,  and  twenty-fourth  ifti-  I 

cles  of  the  answer,  lietition  and  eicepliona  o' 
said  John  Haskell  Butler,  adminiBtrator,  tt  ai.  | 

in  said  suit  are  true.  I 

"Bteond.  Except  as  lelleved  nr  affected  bf 
the  Limited  Liab&ity  Act  of  IBSl  <U.  B.  Ber 
Stats,  eg  428S-0)  and  the  Rules  of  tbe  Unittd  ; 

States  Supreme  Court  thereunder,  the  libetmc  . 

diip  owner,  is  liable  for  all  loss  and  daoti^ 
caiued  \m  the  stranding   of  said  slesmibip  i 

'City  of  Columbus.'  ' 

"TMrd.  In  respect  lo  the  cause  of  tiiediis» 
ter  alleged,  tbe  respondents  claim.  In  addiiion 
to  the  concession  by  llttelant,  the  B.  and  S. 
fileamsblp  Company,  of   negligence  on  (be  j 

pan  of  their  agents  and  servants,  sa  sbon  I 

agreed,  that  at  the  time  of  disaster  the  mttni 
mate  was  in  charge  of  the  ship;  that  be  wss  dm 
a  pilot  for  the  walera  upon  wblcli  the  iUp  wu  ....« 
then  going,  and  was  not  lioenaed  aa  a  pOot  b;  l*^ 
tbe  Inspectois  of  steamboata;  and  that  im  piloi 
was  on  duty  on  said  ship  at  the  time  of  As  dit 
aster;  and,  further,  that  the  disaster  was  o«ii>( 
lo  the  unfltnees,<toai  w^ligeoce,  or  eaieleme* 
of  tbeeervantB««nnti<tf  tbs  Ubdant, «]» 


>,  Google 


BcTLKi  T.  BoaroH  A  Satankah  SrKAMmir  Co^ 


IS  wtthln  sec- 

tloD  6  of  chapter  78  of  the  PobUc  Statatea  of 
HuMChoBetta.  Tbe  libelant  denies  all  tfaeee  nl- 
legatiooR,  and  clalou  that  thej  are  fmmaterial 
to  the  Inuei  ot  tbe  cause,  it  true;  and  that  tbe 
captaiu  was  Id  charge  of  tbe  ahlp  at  tbe  time 
«f  tbe  disaster. 

"I^mrth.  Said  loes  and  damage  were  with- 
out the  privity  and  knowledge  of  the  libelant, 
Tbe  Boston  and  SBTanaab  Steamship  Com- 
fianT,  the  snle  owner  of  said  steamship. 

"Fifth.  Bald  steamship  was  a  coastwise,  sea- 
golac  vessel,  under  enrolment,  and  was,  at 
and  before  tbe  time  of  loss,  subject  to  all  the 
laws  and  rales  of  navigation  applicable  to  such 
Teasels;  and  at  tbe  time  of  loos  was  onavo^age 
from  Boston  to  Bavanoah,  Qeorgla,  and  pro- 
ceeding through  Vineyard  Sound,  stranding  on 
Devil's  Bridge,  off  and  near  day  Head,  Mar- 
tha's Vinevard.  And  to  this  extent  the  re- 
•pondents,  Butler  tt  al.,  qualify  any  admlsBiou 
Id  tbeir  answer  to  tbe  third  arUcle  of  the  Ubel 


It  pertinent  thereto  In  saia  article.' 
"  SiitA.  Af ler  Ibe  filing  of  the  libel  or  peti- 
tion in  this  cause,  the  court  caused  due  ap- 
praisement to  be  had  ot  tbe  amount  or  value  of 
tbe  interest  of  [he  libelaot,  as  owner.  Id  such 
ahip  and  her  freight  for  the  voyage,  and  there- 
upon made  an  order  for  the  giving  of  a  Btipula- 
latiou,  with   sureties  for  tbe  payment  thereof, 
into  court,  wheneverthe  same  shall beordered; 
I  and  upon  due  compliance  with  Ibis  order  Ube 
!  court  issued  a  monlllon,  February  38,  1884, 
;  against  all  persons  claiming  damages  lor  any 
such  loss,  embeszlement,  destmctlon,  damage, 


claims  at  or  before  July  1,  18S4,  and  public 
notice  of  such  monition  was  given  as  required; 
and  thereafter,  on  tbe  application  of  sold  owner, 
the  court  made  an  order  to  restrain  the  further 
prosecution  of  all  and  any  suit  or  suits  agaiust 
said  owner  in  respect  ot  any  sucb  ckim  or 
claims,  all  as  provided  in  the  admiralty  rules 
;63T]     of  the  XJulted  States  Supreme  Court. 

"  Serenlh.  The  Boston  and  Savanah  Steara- 
■hlp  Company  is  a  corporation  organized  under 
tbe  laws  of  the  Stale  ot  Hassachusetts,  and  is 
located  at  Boston,  in  said  State." 


uiced  t 


Limited  liabiUty  Act  of  IBGl  (V.  8.  Rev.  "Stat, 
eg  438S-Q).  and  the  Rules  of  the  United  States 
Supreme  Court  thereunder,  tbe  respondent, 
ship  owner.  Is  liable  for  all  loss  and  damage 
caused  by  the  stranding  of  said  steamiblp  'City 
of  Columbus.' 

"2.  Tbe  respondent  claims  that  the  cantaln 
was  In  charge  of  the  ship  at  the  time  of  the 
diaaster. 

"  8.  SM  loes  and  damage  were  without  the 
wlTlty  and  knowledge  ot  tbe  respondent,  tbe 
Boston  and  Bavenah  Steamship  Company,  the 
sole  owner  of  said  steamship. 

"4,  Bald  steamship  was  a  coastwise,  sea- 
c<dng  Teasel,  under  enrolment,  and  was,  at  and 
before  Ibe  thne  of  lose,  subject  to  all  the  laws 
and  mien  of  navifration  applicable  to  such  ves- 


^..  Gay  Head,  HarOia's 

Vineyard." 

The  two  causes  were  ai^ed  together  upon 
the  pleadings  and  these  statements  of  fact;  and 
on  the  lOih  ot  April,  1885,  tbe  following  decrees 
were  made,  to  wU; 

Id  tbe  suit  of  the  appellants  tbe  following 
decree  was  made; 

"This  cause  was  beard  upon  lltwl  and  re- 
spondent's exceptions  thereto,  and  upon  agreed 
facts;  and  It  appearing  to  the  court  that  the 
record  allied  in  said  exceptlous  exists.  It  is 
thereupon  ordered,  adjudged  and  decreed  that 
the  exceptions  be  sustained,  and  tbe  libel  dis- 
missed with  costs." 


It  is  found  and  decreed  by  tbe  court  that 
the  libelant  Is  entitled  to  the  limitation  of  liabil- 
ity for  loss  of  life,  and  other  damage,  as  claimed 
in  said  litiel;  aud  that  erideuce  tending  to  es- 
tablish the  facts,  claimed  by  the  respondents 
In  clause  three  of  tbe  agreed  facts  ou  file,  Is 
immaterial,  and  therefore  Inadmissible;  and 
that  the  aliegatlons  In  the  libelant's  answer  to 
respondents'  motion  that  insurance  money  be 
paid  Into  court  are  true;  and  It  is  thereupon 
ordered,  adjuged  and  decreed  by  thecourtthat 
the  said  respondents'  eiceptioos  to  the  libel- 
ants' answer  to  said  respondents'  motion  that 
Insurance  money  be  paid  into  court,  be  over- 
ruled, and  tbeir  said  motion  denied;  and  that 
the  excoptioDS  of  said  respondents  to  the  libel 
be  overruled,  and  their  petition  be  dismissed." 

These  decrees  were  smrmed  by  the  circuit 
court,  and  from  tbe  decree  of  the  latter  court 
the  present  appeal  was  taken. 

We  will  first  consider  the  principal  point 
taken  in  the  cause  of  damage,  Instituted  by  tbe 
appellsnts,  to  which  the  owners  of  tbe  steam- 
ship pleaded  the  pendency  of  the  proceedings 
In  the  cause  of  limited  Ilabilltv;  and  wilt  then 
dIacuBS  the  oneetlons  presented  in  both  causes, 
and  those  which  are  peculiar  to  the  cause  last 

In  the  former  cause  the  principal  point  raised 
-  that  the  law  of  United  liability  does  not 


to  file  a  separate  and  Independent  libel. 
appellants  Id  their  brief  say: 

*'Thn   ■Inirln    miHiMnii     th 


and  damages  ft , , ,. 

those  entitled  to  damagesof  tbe  right  to  entertain 
suit  for  recovery,  provided  that  oie  ship  owner 
has  taken  appropriate  proceedings  tiy  libel  or 
petition  10  Umlt  his  liablll^;  In  other  words, 
whether  the  said  Act  extends  to  all  damages 
tor  personal  Injury,  and  damages  tor  loss  id 
lite.'' 

It  Is  virtually  conceded  that  If  tbe  Limited 
Liability  Act  applies  to  damages  for  personal 
Injury,  and  damages  for  lose  of  life,  the  pro- 
CMdincs  taken  by  the  steamship  company  by 
their  libel  tor  limited  liability  were  a  bar  to  the 
appellants'  action;  and  that  the  controversy 
between  the  parties  should  have  tieen  settled  In 
1081 
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that  cauM.    Wt  ahall,  in  the  Drat  place,  Ibore- 
foi^  axkiDloe  thBtquesdoD. 

If  ve  look  at  the  groiind  of  tbe  Isw  of  limited 
respoiuIUUty  of  sbip  ownera,  ve  ahall  have  do 
dlfflcultr  In  reschinK  Ibe  conclitBioii  that  It 
ooren  the  case  of  injoriea  to  the  person  as  n  ell 


■•  that  of  Injtnlea  to  cooda  and  mercbandtae. 
That  grooDa  la,  that  for  the  eDcouTaeement  ol 
■hip  building  and  the  emploTmant  or  ahlps  In 


commerce,  the  ownera  abaft  not  be  liable  b^ond 
their  tnteteat  in  the  ihip  and  frelKht  for  the 
acta  of  tbe  maaier  or  aev  done  wftbont  their 
prf  TltT  or  knowledge.  It  extends  to  liabili^  for 
ererjKlDd  of  loss,  oamiwe and  Injury.  Tblsla 
tbe  umgnage  of  tbe  maritime  law,  and  it  ii  tbe 
language  of  our  statute  wblcb  Tirtuallr  adopte 
tballaw.  TbeMatute declares tbat "The liaUU- 
ty  of  tbe  owner  of  auT  Teasel,  for  an  J  embezzle- 
mrat,  Ioa8ordestmctlon,b7anf  persoD,  of  any' 
propertT,  goods  la  mercoandlse,  shipped  or  put 
on  board  <»  sncb  vesael,  or  for  any  kaa,  damage 
or  injurr  by  GoUMon,  or  for  any  act,  matter,  or 
thing,  [loea,]  dama^  or  forfeiture,  done,  oc- 
casioned or  incurrea,  without  the  prlvitT  or 
knowledge  of  such  owner,  or  owners,  shojl  in 
no  case  exceed  the  amount  or  rslue  of  tbe  in- 
interest  of  mch  owner  In  aucb  reesel  and  her 
frei^t  then  pendlog."  (Rer.  Btat.  g  «88. 
Tbe  word  "fois''  in  Ok  Blatnte  of  1851  is 
printed  "lost"  hi  the  Revised  Statutes,  evident* 
ly bv mistake.)  TbisisthefondamentalsecUoD 
of  the  law.  On  this  section  the  whole  provis- 
ion tarns.  And  nothing  can  be  more  general 
or  broad  than  its  tennai  llie  "ItMlff]/  ,  .  . 
ahall  in  no  case  exceed."  etc  It  U  the  Uablllty 
not  onlv  for  lo«  of  goods,  but  for  any  Injury 
bj  collision,  or  tor  any  act,  matter,  loss,  dam- 
age or  forfdtore  whatever,  done  or  Inourred. 

YariODJi  attempts  have  been  made  to  narrow 
the  objects  of  the  statnle,  but  without  avail. 


(he  decision  in  SonrM  (h.  v.  Wright,  80  D.  S. 
18  WaU.  IM  pn^aSi.  Next  it  waa  Indalad 
that  it  did  not  extend  to  cases  of  leas  by  Are. 
This  point  was  overruled  in  the  case  td  iVim- 

dBiM  <c  y.  T.  s.  8.  Co.  T.  nm  MfS-  oo.  loa 

U.  S.  578  [37:1088].  Now  it  is  contended  that 
It  does  not  extend  to  personal  Injuries  as  well 
M  to  injaries  to  propraty.    If  tbu  position  can 

*" ■ — '"A  the  value  of  tbe  Att,  as  an  en- 

■  ■   '"leshlpplngboslm 

mpairel  Tbe  c 
..„.  __  paiaengen  m  connection  with  mer- 
cbandtae Is  ao  common  on  tbe  great  highway 
between  the  old  and  new  continents  at  the 
tmeaent  day  that  a  law  of  limited  liability, 
which  should  protect  ship  owners  In  regard  to 
injuries  to  goodi  and  not  la  regard  to  Injuries 
to  passengeiSj  would  be  of  very  little  service 
la  esses  which  would  call  for  its  application. 

Tbe  section  of  the  law  wblcb  follows  the 
main  section  in  tbe  original  Act,  namely,  sect 
4  of  tbe  Act  of  1861  (conaUtntlnff  the  two  seo- 
tiona  of  4284  and  438B  of  tbe  Reused  Statutw), 
has  been  referred  to  for  the  poipose  of  show- 
ing that  the  Legislature  had  in  vuw  injuries  to 
property  only.  That  section  provides  that  If 
tiiere  ate  ssveral  owners  of  merchsodlse  dam- 
aged or  loat  on  the  voyage,  and  tbe  value  of 
•1-   .,.■_   „^  ^_._Lj  jg  jj^j  Buffldent  to  pay 


will  be  Toy  enenS 


procure  such  (llBtributlou  h. 

section  is  an  appendix  to  tbe  inlndpal  seciioo 
TCbicfa  limits  tbe  habilily,  and  is  added  to  it  for 
the  purpose  of  enabling  tbe  partita  interested 
to  carry  out  and  secure  the  objects  of  Ibe  stat- 
ute In  the  most  equitable  manner.  It  baa  re 
spect  to  tbe  legal  proceedings  to  be  had  for 
carrying  the  Act  Into  effect.  It  prescribes  the 
rale,  namely,  pro  rata  distribution.  HentloD 
is  only  made,  it  la  true,  of  owners  of  propwtj 
lost  or  injured;  but  suretv  tbcttcaanot  have  tbe 
effect  of  doing  away  with  the  broad  and  nne- 
ral  terms  of  ttw  principal  enactment,  stated  willi 
such  precision  and  slncDce  of  reaerve.  It  it 
more  reasonable  to  interpret  the  fourth  sectioD 
as  merely  instancing  the  owneis  of  lost  prop- 
erty for  the  pnrpoee  of  illusliating  bow  tlie 
proceeds  of  the  ship  and  frei^t  are  to  be  dU- 
tribated.  In  case  of  there  being  Insufficient  lo 
pay  all  parties  sustaining  Ices.  Tbe  obaerva 
tioDS  of  OAitf  Juttiee  Durfee,  in  delivering  the 
opinion  of  the  Snpreme  Court  of  Rhode  Island, 
in  the  case  of  Bound*  v.  Protidenet  A  8.  8.  8. 
Cb.  14  R.  L  S44.  seem  to  as  verv  sen^ble  ami 
to  the  point.    That  was  a  case  of  lolury  to  the 

etaon.   TbeCblef  Justice  says:  "There  wooM 
no  doubt  upon  (bis  poiat  were  it  not  for  the 
next  two  sections,  vrtiich  make  proviston 

a  the 


letter,  spply  only  to  iojoriea  and  loasea  of 
property.  The  question  Is,  therefore,  wbetbei 
we  shall  by  constracUon  bring  tbe  three  aeo 


We  think  It  Is  more  reasonable  to  suppose  that 
tbe  designation  of  leases  and  faijuries  in  g^  4284 
and  4289  is  imperfect,  a  part  beiog  mentltmed 
representatively  for  the  whole,  and  consequent 
ly  that  those  sections  were  intended  to  extend 
'-  injaries  to  tbe  person  as  well  as  to  injuries 

property,  than  it  is  lo  sui^Mwe  that  §  428S 

jslolended  to  extend  only  lo  the  latter  claN 
of  Injuries,  and  was  inadvertenUy  ooodied  in 
words  of  broader  meaning.  The  probable  pur- 
pose was  lo  put  American  ship  owners  on  ao 
equality  witt  foreign  ship  owneis  In  thb  i» 
sard,  and  In  the  great  maritime  countries  of  1** 
EngUnd  and  France  the  limitation  of  habilily 
extends  to  personal  as  well  as  to  proper^  in- 
juries and  losses." 

We  may  also  refer  to  the  oidnlon  of  Jn^ 
-fnedlctin  Ihecaseot  7n<ibiMMt,<Ben.  878, 
as  containing  a  veiy  fnll  and  able  discusaioo 
of  the  question.  It  waslheflistdedsionmadc 
upon  this  particular  subject. 

We  have  no  hesitatkin  in  saying  that  tbe 


limitation  of  liability  to  Uie  value  of  ihe  shii> 

_  .1  .__,_t.. nd  that  when  tbe  pro- 

insnffidoit  to  pay  the 


lotion  of  uablUtT 
freight  Is  genersl; 
s  of  the  latter  ar 


b  mainly  lo  prescribe  a  m  rata  distribution 
amongst  tlieparties  who  have  sustained  loss  or 
damwe.  We  Ibink  that  the  law  of  limite>l 
liability  applies  to  cases  of  penonal  Injaty  ami 
death  as  well  as  to  cases  of  loss  of  or  ujury  lo 

I^  coDclusioala  dedaivaof  ibecontrovcny 
arising  on  the  libel  of  the  appenaats.    For  if 


Goti^n 
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the  bw  BpplteB  to  tba  canof  iMnoul  injurlea, 
it  WH  then  tbeda^  of  the  llbeUnts  to  have  ap- 
peued  hi  the  cstue  of  Hmlted  ItabtUtr  Instituted 
bj  the  ownen  of  the  veMel,  md  to  have  coq- 
tesled  then  the  qoettion  whether.  In  the  par- 
ticular caie,  the  ownera  were  or  veie  not 
eutltled  to  the  heuidt  of  the  law.  B»d  the  ao 
UoD  of  the  appellants  been  fliat  oommenced.  It 
would  bare  Men  suspended  t^  the  institution 
of  the  limited  UaUU^  proceedings;  and  the 


ver;  object  of  those  proceediiigs  was,  not  only 
to  stop  the  prosecution  of  actuiia  alreadj  com- 
menced, but  to  prevent  other  suits  from  bring 
brought.  AUuatioDS  that  the  owners  tbem- 
selres  were  in  fault  cannot  affect  the  Jurlsdlc- 
tiou  of  the  court  to  entertain  a  cause  of  limited 
liability,  for  that  Is  one  of  the  principal  issues 
to  be  tried  in  such  a  cause.  The  beneficent 
abject  of  the  law  iu  enabling  the  ship  owner  to 
hrmg  all  parties  Into  concourse  who  hare 
claims  arising  out  of  the  dlssater  or  loss,  and 
thus  to  prerent  a  multiplicity  of  actions,  and 
to  adjust  the  liability  to  the  value  of  the  ship 
and  Aei^t,  has  been  commented  on  in  sereral 
cases  that  hsva  come  before  this  court,  notably 
Id  tiie  cases  of  JVorufeA  Oo.  v.  WrigAt,  60  TJ.  B. 
18  Wall.  104  [aO:56S1:  and  Ftvtidmee  A  N. 

r.  8. 3.0b.  V.  ma  Mrs.  Cb.  io»  u.  s.  sts  [2T: 

10381.  It  is  unnecessaiy  to  enter  again  upon 
(be  dIscussloD  here. 

It  Is  contended,  however,  that  the  Act  of 
February  28, 1871,  entitled  "  An  Act  to  Pro- 
vide fot  the  Better  SecuriW  of  Life  on  Board  of 
Tees^  Propelled  in  Wbole  or  In  Part  by 
Steam,  and  for  Other  Purposes"  (10  But.  at 


roTisiou&  We  do  not  eee  the  necessin  of 
drawing  any  snch  coocIqsIod.  The  Act  itself 
emtalns  no  provision  of  the  kind.  It  requires 
certain  precautions  to  be  taken  by  owners  ^ 
coaslJQK  steam-vessels  and  tbosc  engaged  in 
navigating  them  to  avoid  as  far  as  pcssible 
dftnger  to  the  lives  of  passeneen.  Amongst 
other  things,  by  the  Slst  secnon  of  the  Act 
(Rev.  6Ut  S  4401),  U  U  provided  that  all  coas^ 
wise  sea-golog  steam-vessels  "  sball,  when  un- 
der way,  except  on  the  high  seas,  be  under  the 
control  and  urectlon  of  jiilota  Ucensed  by  the 
iuspeciors  of  steamboats.''^  By  the  4Sd  secnon 
<Rev.  Stat  g  4498)  it  is  declared  that  wheuevet 
damage  ta  sustained  by  a  passenMr  or  bis  bag- 
gage, the  master  and  owner,  or  dther  of  them, 
and  the  vessel  shall  be  liabletotbe  full  amount 


dedsring  In  the  particular  case,  whatlstmein 
all,  that  if  the  Injury  or  loss  occnrs  throash 
the  halt  of  the  owner,  he  will  he  personify 
liable,  and  cannot  have  the  beneflt  ol  limited 
liabill^.  But  it  doea  not  alter  the  course  of 
proceeding  if  the  claim  of  limited  liability  la  set 
"p  bv  the  owner.    If,  in  those  proceedings,  it 


laul 


.  _    _       coastwise  steamer  wlthom  his 
,  privi^,  or  knowledge,  even  though  soma 


should  appear  that  the  requirements  of 
Meamboat  inspection  law  were  not  complied 
with  by  him,  he  would  not  obtain  a  decree  for 
Umilcd  UaUU^;  that  U  alL  We  say  "per- 
haps," for  It  has  never  yet  been  decided,  at 
least  by  this  court,  that  the  owner  cannot  claim 
the  l«ni>fll  of  limited  liability  when  a  disaster 
130  U.S. 


of  the  requirements  of  the  Steamboat  L_ 
tlon  Law  may  not  have  been  compiled  with. 
The  Act  of  Ckmgress  passed  June  36. 1884,  en- 
titled  "An  Act  to  Remove  Certain  Burdens  OD 
the  American  Merchant  Marine,"  etc  (28  Stat. 
at  L.  68),  has  a  aection  (g  18)  which  seems  to 
have  been  Intended  as  explanatory  of  the  in- 
tent of  Ck>ngTessln  this  class  of  iHisIstlon.  tt 
declares  that  the  individual  UabUty  of  ashlp 
owner  shall  be  limited  to  the  proportion  of  any 
or  all  debts  and  UablHtles  that  Ids  tndlvldnal 
share  of  the  venet  bears  to  the  whole;  and  the 
aggregate  liabilities  of  all  the  owners  of  a  ves- 
sel oo  account  of  tbe  same  shall  not  exceed  (lie 
value  of  such  vessel  and  frelj^t  pending, 
The  language  is  somewhat  vague.  It  is  tm^ 
but  It  is  possible  that  it  was  Intended  to  remove 
all  doubts  of  the  application  of  the  limited  lia- 
bility law  to  oil  cases  of  loss  and  Injuiy  caused 
without  the  privity  or  knowledge  of  the  owner. 
But  It  la  unnecessary  to  decide  this  point  In  the 


dent  answer  to  tbe  libel  of  the  appellants. 

The  question  then  ariaea  whether  the  defense 
made  by  the  appellants  in  tbe  cauae  of  limited 
liatiillty  Instituted  bj  the  owners  of  the  aleaiD- 
ship  Is  a  good  defense  as  set  forlli  In  the  plead- 
ings and  tbe  agreed  statement  of  facts.  The 
main  allegation  relied  (m  by  the  appellants  to 
bring  the  case  within  tbe  Steamboat  Inspcctloo 
Law  is,  thst  the  second  mate  was  in  chane  of 
tbe  vessel  at  the  time  of  the  accident,  and  that 
he  was  not  a  Ucenaed  pilot.  Thellbelant  own. 
era  deny  this,  and  claim  that  It  Is  Immaterial  if 
true.  Tbere  is  no  proof  on  the  subject.  But 
suppose  It  were  admitted  to  he  tme.  how  could 
the  owners  have  prevented  the  second  mate 
from  bdog  In  chargeT  By  virtue  of  bis  office 
and  the  roles  of  maritime  law,  the  captain  or 
master  hss  charge  of  the  ship  and  of  the  selety 
tloD  and  emplt^ment  of  tbe  crew;  and  tt  waa 
his  dnfy,  and  not  that  of  the  o 


tbe  high  seas."  It  is  not  alleged  that  the  ca|y 
lab  himself  and  the  tint  mate  were  not  regu- 
larly Ucenaed  pilots.  Tbey  usually  are  such 
on  all  sea-going  steamers;  and  In  tbe  absence 
of  any  allegation  to  the  contrary,  It  will  be 
presnmed  t&t  Aey  were  so  Uceased. 
The  other  allegations,  ''that  there  was  not 


constructed  in  respect  to  her  bolkhenda  and 
otherwise,"  are  toovagueand  indefinite  to  form 
the  basis  of  a  Judgment    Besides,  these  alio. 

Stlons  are  denied,  and  no  proof  was  offered  on 
I  subject 

The  several  allegations  that  the  disaster  was 
owing  to  the  unfltnees,  gtoae  negligence,  or 
carelessness  of  the  servants  or  agents  of  tba 
steamahlp  company, who  wereen^gedin  navl- 
gating  the  ship  at  the  time  of  the  msaater, which 
allegations  were  made  for  tbe  purpose  of  show- 
ing that  the  case  came  within  the  Massachu^ 
setts  statute,  were  also  denied,  and  not  su» 
talned  by  any  proof.  The  hearing  and  effect 
of  that  law,  however,  are  proper  to  be  more 
fully  considered. 

We  have  decided  ht  tbe  case  of  n<  Borrii- 
lOtt 
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lift  U.  B.  IQft  [SO:  8S8].  tbat  no  damam 
B  recoTcred  by  t  euit  in  admiralty  for  the 


cube 
deatbc 

w&tennaTiMbte  rrom , ,  _  „ 

ligeDoe,  JD  the  absence  of  an  Act  of  Congress, 
01  a  statute  of  a  State,  giving  a  rlgbl  of  actioo 
Uwretoi.  Tbe  mailtliiM  law,  of  this  oomit)? 
at  leaM,  gives  no  ioch  right.  We  have  thus 
far  assumed  tbat  such  damaKei  may  be  recov- 
ered under  the  stalate  of  HaaeachaBelta  in  a 
case  arising  !□  the  place  wbeie  tbe  stranding 
of  The  Ci&  of  Columbus  took  place,  within  a 
lev  rods  of  the  shore  of  one  of  the  coantiea  of 
that  Commonweal  tb;  aod  have  also  assumed 
that  the  law  of  limited  Uabllltj  is  applicable  to 
that  place.  Of  the  latter  proposition  ve  enter- 
tain nodonbt.  Tbe  law  of  limited  IbUlity,  u 
we  have  frequentlf  bad  occasion  to  assert, was 
enacted  bv  Coogrees  as  a  part  of  the  maritime 
law  of  this  country,  and  therefore  it  Is  coex ten- 
sive, In  its  operation,  witb  tbe  whole  territorini 
domain  of  tbatlaw.  NormA  AN.T.  Trantp. 
Oo.  V.  Wright,  80  O.  8.  18  Wall.  101,  lfl7J30: 
685.  598] ;  The  Lottamnna.  88  D.  8.  21  Wall. 
658,  617  [83:664,  8621;  Th»  aeotiand,  108  U. 
8.  M,  29.  81  [261 1001,  lOOSli  Prvutdtnee  A  S. 
T.8.a.0a.  T.  Em  Iffy.  Co.  100  U.  8. 578,  B98 
[27: 1088.  lOU].  In  3%)  Lotiamanna  we  said: 
''It  cannot  be  supposed  that  the  framers  of  the 
Constitution  contemplated  that  the  law  should 
forever  remain  unalterable.  Congress  undonbt- 
edlf  basantlioritj  under  tbe  commeiclal  power 
if  no  other,  to  mtroduce  such  changes  as  are 
likely  to  be  needed."  p.  577  [603^  Again, 
on  page  57G  [662|,  speaking  of  the  maruime 
JurIs<ilction  referred  to  in  the  Constitution,  and 
tile  system  of  law  (o  be  administered  thereby, 
it  was  said:  "The  Constitution  mtut  have  re- 
ferred to  a  system  of  law  ooezleneive  with,  and 
operating  uniformly  In,  the  whole  conntrr.  It 
certainly  could  notbavebeen  ihelDtentKm '- 
place  the  rules  and  limits  of  maritime  law  u 
der  tbe  disposal  and  regulation  of  tbe  sereral 
Slatee,  as  that  would  hsve  defeated  tbe  uniform- 
ity and  consistent^  at  wblcb  the  Constitution 
aimed  (m  all  subjects  of  a  commercial  character 
affecting  the  interconise  of  the  States  with  each 
otheror  with  foreign  Slates."  In  Tht  Beofand 
this  language  was  used:  "But  it  !>  enough  to 
s^  tbat  the  lole  of  limited  iMponsibUitr  is 
now  our  maritime  rule.  Itistberuleby  wnlch 
through  the  Act  of  Congress,  kb  hiave  an- 
nounced that  we  propose  to  administer  Justice 
in  maritime  cases,  n  Ki  nnnni  Airatn  tn 
tbe  same  case,  P.  S  . 

the  rule  adopted  by  Congress  is  the  same  as  the 
role  of  the  general  marl  time  law,  iia  efficacy  as 
a  nde  depends  upon  the  statute,  and  not  upon 
any  inherent  force  of  the  maritime  law.  As 
explained  in  Tht  Lottaiennna,  tbe  maritime  law 
ts  only  BO  far  operatire  as  law  tn  any  coaotry 
as  It  is  adopted  Dv  tbe  laws  and  usages  of  that 
country;  and  Ihu  particular  rale  of  tbe  mari- 
time law  had  never  been  adopted  In  this  coun- 
try until  it  was  enacted  by  statute.  Tberef  ore, 
wbilit  it  ii  now  a  part  of^our  maritime  law,  it 
Is,  nevertheless,  statute  law."  And  In  fWet'- 
Otnet  AN.  Y.  8.  S.  Oo.  t.  mu  Mfg.  Oo.,  it 
was  said:  "The  rule  of  limited  liability  pre- 
scribed \sj  the  Act  of  1861  is  nothing  more 
than  the  old  maritlmB  rule,  administered  in 
courts  of  admiralty  in  sll  countries  except  Eng- 
land, from  time  Immemorial;  and  If  ttiis  were 


If  is  one  that  bs- 


notao,  tbe  subject  msttei 
longs  to  tbe  department  o 
5IB[I044J. 

These  duolatlons  are  believed  to  ezpcess  the 
general,  if  not  unaoimous,  views  of  the  mem- 
Mrs  of  this  court  for  nesriy  twenty  yean  p*^ 
and  they  leave  us  In  no  doubt  that,  whilst  the 
general  maritime  law,  with  digbt  modiBca- 
nons.  Is  accepted  as  law  in  this  country,  it  is 
subject  to  siu^  BDiendmeDls  as  Congress  msy 
see  fit  to  adopt.  One  of  the  modiflcaltoiis  of 
the  maritime  law,  as  received  here,  wis  a  rejec- 
tion of  tbe  law  of  limited  liability.  We  ban 
rectified  that  Congress  has  rei>tored  thatar  t^sn 
tide  to  our  Maritime  Code.  Wc  cannot  doubt 
its  power  (o  do  tbii.  As  tbe  Ooostitution  ex- 
tends the  Judicial  power  of  the  United  States 
to  "sll  cases  of  admiralty  and  nuritlme  juris- 
diction,"  and  as  this  Jurisdiction  is  hdd  to  !n 
exclusive,  the  power  of  legislation  on  the  same 
subject  must  neceasarily  be  in  the  Nstionsl 
LegiBlatute,  and  not  In  the  State  Legislatures. 
It  u  true,  we  have  held  that  tbe  boundaiiei  and 
limits  of  the  admiralty  and  maritime  Jurisdic- 
tion are  matters  of  judicial  cognizance,  and  ' 
cannot  be  aSected  or  controlled  by  legislation, 
whether  state  or  national  (U.  J.  Taney,  la 
nis  3(.  £aimno>.  66  U.  S.  1  Black,  632. 626.  G3T  ' 
[17: 180, 182, 1881;  The  LiMaaaiKan,  88  U.  S.  SI 
WaU.  508, 676,  576  [33:664.  662|.  But  within 
these  boundaries  snd  litnlts  the  law  itself  is 
that  which  bas  always  been  received  as  m'ui- 
time  law  in  Ihls  country,  with  such  am<MiJ' 
menta  and  modiflcnlions  ss  Coni;re:is  may  fnun 
time  to  lime  have  adopted. 

It  being  clear,  then,  tbat  the  law  of  limiud 
liability  ol  abip  owners  is  a  part  of  our  Mari- 
time Code,  tbeextent  of  Its  terriiorisl  opeiaiion 
(as  before  intimated)  cannot  be  d^ubtrul.  It  Is 
necessarily  coextensive  witb  thato>'  the  generti 
admiralty  anil  maritime  jurisdiction,  and  thM 
by  tbe  settled  law  of  wis  country  eitendi 
wherever  public  navigation  extends^  on  the 
sea  and  the  great  Inland  lakes,  snd  tbe  navigs- 
ble  waters  connecting  therewith.  Waring  v. 
Clarfoi,  4611.  a  5  How.  441  113:  336J;  Tit 
OmoM  Cilia  V.  mbhiigh.  58  0.  S.  12  How. 
443  [18:  lawl;  JaOaon  v.  TheMagnOia,  61  0. 
S.  30  How.  208  [16:0091;  Oommereial  Traittp. 
Oo.  V.  Fil^agh,  H  U.  8.  1  Black.  674  [IT: 
1071, 

Tbe  present  case,  therefore,  Is  clearly  witbin 
the  admiralty  and  maritime  jurisdiction.  The 
stranding  of  the  "City  of  Columbus"  took  place 
on  Derit  s  Bridge,  on  the  north  ride  of  and  nesr  i 
Qay  Head,  at  Ibe  west  end  of  Martha's  Vine- 
yard, Just  where  Vineyard  Bound  opens  iaio 
the  main  sea.  Though  witbln  a  few  rods  e(  I 
the  island  (which  is  a  county  of  Mussacbosetii)  i 
and  within  the  Jaws  of  the  headland,  it  ww  on 
the  navigable  waters  of  tbe  United  States;  and 
no  state  legislation  can  prevent  tbe  full  opoa-  ' 
tion  of  the  maritime  law  on  those  waters. 

It  is  nnnecesnry  to  consider  the  fores  and 
effect  of  the  statute  of  Hassachusetis  om  the 


ilace  In  quesUon.  Whatever  force  It  may 
lave  in  cr^itlng  liabilities  for  acts  doiw  thoe, 
it  cannot  oeutnUlie  or  affect  the  admiral^  oc 
maritime  lurlsdlctioa  mr  tlM  operatloo  of  tbe 
maritime  law  In  maritime  cases.  Thorn  an 
matters  of  DitloiulfDtenst  If  the  lerriloiyef 
tbe  State  tecboically  eztands  a  martne  leagos 
beyond  the  seashore,  that  drcomMance  cunM 
—  D.8. 


),Goo^' 


Wilson  t.  Eduorda. 


drcumtcribe  oi  kbridee  the  Iftw  of  tbe  sm. 
Not  only  Is  that  l&w  uie  common  right  of  the 
peoplg  ot  the  United  States,  but  the  NaHonol 
Lc^&tare  baa  regulated  tbe  rabject.ln  greater 
or  lege  degree.br  um  pasBags  of  the  NavlgBtloii 
Laws,  the  Steamboat  Inapectloii  Iawb.  the  Lim- 
ited UabQItj  Act,  and  other  laws.  We  have 
DO  hesitation,  therefore,  iD'eaTing  that  the  Lim- 
ited Liability  A.ct  applies  to  the  present  caaa, 
DotnlthsianalnK  the  dieaeter  happened  within 
(he  lechii[ca1  limits  of  a  county  of  Hasiacba- 
Ktl£,  and  uotwItbalandlDg  tbe  llBbtUtj'  itself 
may  have  arisen  from  aatatelaw.  Itmlghtbea 
such  more  serious  question,  whether  estate  law 
can  have  force  to  create  a  liability  Id  a  mari- 
time caae  at  all,  within  tbe  dominion  of  tbe 
admiraltv  and  maritime  jorlsdictlon,  where 
neither  toe  general  maritime  law  nor  an  Act  of 
Congress  has  created  such  a  liability.  On  this 
sulHect  we  prefer  not  to  express  an  opinion. 

The  queslion  relating  to  the  Insurance  money 
received  for  the  loss  of  tbe  ship  and  freight  has 
already  been  settled  by  our  decision  in  tie  case 
ot  17.1  Oils  of  IfiTwiefi.  118  U.  8.468  [80:1341. 
and  reqiilres  no  further  discussion  here.  This 
Is  governed  by  that,  so  far  as  the  claim  to 


JAMEB  B.  EDHOND& 

(Bee  8.  C.  Beporter's  ed.4n-(Bl) 

Partntr^ip,  uA«n  ereaUd— interest,  rait  t^. 


L  An  irreemeDt  by  wbloli,  hi 

moneys  loaned  bv  defendant  to  a  Brmot  broken, 
tbe;  were  to  purobMe  (or  Um  at  a  disoount.  a  oer- 
'* ' — ' —  -*  BBOurltlea,  to  be  placed  in  his  posses- 
rebase.anaaponthef " — " —  "■ — 

moneja  and  Interest,  did 
metnlMr  of  said  Brm. 

I:  It  ms  lawful  Id  tbs  Dtobrlos  ot  Oohunbia  to 
st^ulats  In  wilting  (at  totenst  at  U  per  cent. 
^^^  [No.  246.1 

ArvtuaA  Apra  11,  It,  1S80.    Deoided  April  St, 


APPEAL  ftxmi  a  decree  of  the  Supreme 
Court  of  the  District  of  Columbia,  dis- 
tnisslng  a  suit  fot  an  account  and  for  the  de- 
Uvery  up  of  secoritles  or  tlie  payment  of  their 
proceeds.  Afflrmtd, 
Tbe  facts  are  stated  In  the  opinion, 
Jtenri.  W.  WUlonsbbr  and  Enoeh  Tot- 
teik  for  appellant: 

Anagent  cannot  stipulate  with  his  employer 
to  recefre  an  intereat  in  the  profits,  other  thva 
gross  profile,  as  a  remuneration  for  bis  services^ 
witlxnit  thereby  becoming  a  partner  as  to  third 

B  K.  T.  273;  Seeretl  r.  Coe. 
tana  r.  Fbnt,  89  IT.  S.  ^ 
WbU.  120  (22:782). 

Actual  portidpatloD  In  the  profits  as  princi- 
pal creates  a  parinershlp  as  between  the  parties 
tod  third  penons. 

BsrMoM  T.  ettdtmith,  «S  U.  B.  U  How.  S42 
ISO  U.S. 


(IS:  784);  Paflur  r.  OanJUU.  S7  Conn.  9S9;. 
WheatcToft  V.  Bidtman,  B  0.  B.  N.  S.  (»9  Eng. 
C.  L.)  m,  8  H.  L.  Gas.  268. 

Even  if  these  COD  tracts  would  otherwise  leav*- 
Edmonds  In  the  position  of  a  lender  of  money, 
the  inleresi  or  profits  exacted  for  the  use  of  hi» 
money  was  so  excesrive  that  an  •qut^  court 
will  bold  him  responalhle  as  a  partner  as  to- 
creditors. 

-SiTTniM  T.  Gmmr,  19  N.  J.  Eq.  281:  fiAerfdiiA 
Y.  Medara,  10  N,  J.  Bq.  <e9;  Be  FranaU,  % 
Sawy,  288. 

Mr.  ITathuilel  Wllaon,  for  appellee: 

The  relations  between  the  defendant  and 
Squler  were  those  of  lender  and  borrower. 

OoU<m  V.  Dunham,  9  Paige,  367;  Cooper  t, 
Tajmcm,  9  Wis.  862;  Eager  v.  Oraviford,  76  N. 

The  relation  of  debtor  and  creditor  were  not 
changed  by  tbe  subsequent  contract  respecting 
tbe  collaterals. 

Oregory  v.  Marrit,  96  U.  S.  619,  628  (84: 740, 
741};  HavMlt  V.  Bdrrttm,  105  U.  S.  401,  405^ 


Wall.  860  (23: 568);  Peugh  v.  DavU,  96  U.  8. 
8tt3,8S8, 887(24:775. 776);  Ruuellv.  SouthanI, 
58  t.  8. 12  How.  189,  147  (18:  937). 

Any  conveyaDCi!  or  eckoowledgment  of  titl» 
to  secure  the  payment  of  money  is  In  equity  a. 


Hughe*  T.  Edmardi,  23  U.  8,  «  Wbeat.  48»- 
(6: 142):  Baleoek  v.  TTvuian,  60  U.  8.  19  How. 
i!»B<15:644);  SAtOaber  v.  minion,  97  U.S. 
6»  (24:  967);  VOa  T.  Bodirigutt,  7V  tJ.  8.  IS' 
WalL  823  (20:406). 

If  Squler  &  Ca  were  really  insolvent,  they 
had  tbe  right  to  exchange  values  and  to  gire- 
securitles  for  money  bonowed,  or  exchaoM- 
one  voucher  for  another, 

Cktrk  V.  Min,  88  U.  S.  21  Wall.  860  (22: 
S68);  Oook  Y.  TuttU,  86  U.  8.  18  WaQ.  833(21: 
988). 

The  receiver  takes  the  estate  subject  to  alt^ 
equities  and  incumbrances. 

Steaart  ?.  Ftatt,  101  U.  8.  781,  788-9  (2S: 
616.  818);  D<mald»on  ▼.  FaratU,  98  D.  S.  m 
(38: 998);  Jnwnt  v.  MeGarier.  94  U.  B.  784  (34: 
186);  Teatman  t.  Sew  Oriean*  Sort.  Intl.  95  U. 
S.  764(24:689). 

To  share  ia  the  pn>flts  of  a  business  or  vent- 
ure as  compensation  for  tbe  use  of  money  or 
property  or  for  peiaonal  services,  or  partly  for 
each,  does  not  cnate  a  parinerahlp. 

Sewkw  T.  Freer.  76  U.  8.  8  WalL  202,  216- 
(19:  80S.  810);  Beekteith  v.  Talbot.  90  U.  B.  289- 
(24: 496);  JJale  v,  Pieret,  86  Pa.  474;  Richard' 
Km  V.  Evohitt,  78  N.  Y.  66;  Ourry  v.  Fouler, 
87  N.T.  W,  IB;  OoMidy  t.  BaV,  97  N.  T.  160, 
168;  Baneii  v.Ohilde.  §6  Ohio  St.  819;  LifUner 
T.  MiUikin,  47  HI.  178, 1B8;  Adame  v.  Funk, 
08  Dl.  319;  Bmilh  v.  Knight,  71  III.  I48j  B* 
Ion  <t  C.  Smelting  Co.  v.  AniM,  18  R  L  27; 
IfiUiarat  v.  Sautter,  7  Iowa,  486,  446-6;  BnA- 
diek  V.  OtU,  88  Iowa,  402;  Otrt  ▼.  EOten,  «&■ 
Pa.  286, 390;  WeU*  v.  Baboaek,  66  Mich.  276;^ 
Beeelwr  v.  BuOt,  40  Mich.  188, 196;  Bward  ▼. 
Firtt  Nat.  Bank,  67  Tex.  84;  Biee  t.  AvtUn,. 
17  Mass.  206;  JfoAan  ▼.  Vaienlint,  2B  Fed. 
Itep.  S76i  Moor*  v.  FoOoit,  9  Nat.  Bankr.  B^. 
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Sbarlng  tn  prolltB,  not  or  graas,  does  not  coo> 
-Mttnte  k  partMnbip,  whetlwr  u  compenutioD 
for  money  or  forperaonal  HTrlcet  or  tbe  use  of 
prqpertr. 

Baactw  r.  Bodman,  8  Pick.  4S5;  OuOgr  v. 
THiisor,  6  Pick.  886i  Dmng  t.  CbM,  0  Met. 
fiS;  Bradley  v.  WhOt,  10  HeL  808i  Monroe  r, 
OrttnliM,  54  Mich.  O;  Thayer  v.  Aaffvttiju,  GS 
Mich.  1B7;  CWieaH  t.  Britton,  69  Slich.  860; 
Vandaivrgh  v.  fliia,  »  'Wend.  70;  Bwd  t, 
Hunihy,  2  Oreene  (lorra)  074;  Keim-  v.  Statt, 
68  Ina.  879;  Boya,  t.  Brady,  61  lad.  482; 
Battman  v.  CVart,  68  S.  H.  876;  fMicw  Nmet- 
vaver  Co.  v.  ForrM,  4  WesL  Rep.  SO,  8S  Mo. 
N4;  (a^fton  t.  fii>iMnl,  9  Weal.  Rep.  827,  89 
Ho.  192;  OuUes  v.  Afwonl^  44  Aik.  434,  AT 
Polk  T.  Buehanaa,  S  Sneed,  721;  2>wjm{  .. 
8toM,  80  Ue.  884;  Millett  v.  EM,  W  Ms.  168; 
Harrow  r.  St.  Qeotyt,  B  Col.  688;  Ptmhm  T. 
Andermm,  S  Hoot.  488;  JVicAp^au*  r.  77tfe{aM, 
«0  Wis.  491;  Amd  T.  OniifflfM,  60  Conn,  ff^; 
StiUingy.Calt.TS.J.'EQ.SSa;  DiU-^.  Bridge, 
«8  W.  Va.  30;  Belur  r.  Jfonfa,  Ifi  W.  Va.  874; 
Sodiker  r.  AwUaaU,  S4  W.  7a.  412;  Orttviford 
T.  .iiMHn,  84  Ud.  49;  Bangtton  t.  Biieit,  63 
Hd.  ITS;  ReddingUm  v.  LanaJum,  09  &Id.  429; 
Aran T.  Bali,  IB.  Hon.  169;  ilow t.  liiieMCJU, 
-88  N.  C.  68, 87;  8  Eeol,  Com.  34. 

Tbe  old  CBM*  of  0rme  t.  fmith,  2  W.  BL 


Cm  t.  f  tiatman,  8  H.  L.  Cas.  208;  BvBen 
Shaip,  L.  R  1.  C.  P.  86,  112,  118;  mtme 
Bamnumd,  L.  R.  7Excli.  216;  Mbltwoy.  Court 

5'  Wardt.  L.  R.  4  Pt.  C.  419,  430;  Eiithaa  y. 
uka.  8  Beat  &  3.  847;  Eatlerbrook  t.  Barker, 
L.  R.  6  C.  P.  1,  IS;  Sfiavi  r.  QaU,  Irish  L.  R 
K.  8.  18  C.  L.  857,  875. 

A  partaeiBhlp  will  not  be  loferred  where 
there  u  no  proTiBioo  for  a  commnnit;  of  losM* 
«s  well  as  profits. 

Bolntai  T.  Old  Colons  B.  Co.  S  Gray,  68;  £«- 
Moat  V.  PuUam,  188  Mass.  688;  FtMt  y.  Sim- 
■berly,  B  Johns.  470,  004;  Porter  t.  MeClurt.  16 
Wend.  187;  Uolbrook  v.  Obeme,  66  Iowa,  824; 
BeeJaeiOi  t.  7o«w(.  8  Colo.  639;  WheeUrr  t. 
FaTmer,  88  Cal.  208,  318;  FUnl  r.  .0umfca 
JfnrN*  Cto.  68  Vt.  609;  OiU  v.  Ferrie,  82  Ho. 
166;  CAoffhiib  t.  I:.^*,  80  La.  Ann.  681,  689; 
<7Aapu>n  T.  XAMCoini,  18  8.  C.  228;  MeOrary 
V.  Savgkter.  68  Ala.  380;  Bebinaon  t.  Balloei, 
68  Ala.  61B:  £(>im«  t.  Ai^tM-sm,  68  Ala.  90S; 
Faa  V.  JfefiM,  SO  Ala.  61;  Moon  ▼.  AmU.  IB 
Ala.  774. 

Tbe  essential  conditions  of  sharing  hotb 
losses  and  profits  may  eitst  and  atUl  there  be  no 
partnerflhlp,  If  such  was  not  tbe  intention  to  be 
gathered  from  all  tbe  words,  acta  and  purposes 
of  the  parties. 

Tayloe  y.  BuA.  76  AJa.  488;  Kelkgg  Jfeve- 
wper  Cto.r.  ftireB,  4  West.  Rep.  60, 88  Mo.  594; 
OSifUm  T.  HoiMTd,  6  West.  Rep.  837, 89  Ho.  193; 
Bonndl  t.  EariAe.  67  Ho.  170;  Mntttr  t. 
Brink,  68 Ho.  843;  8.0. 80  Ho.  860;  MeBonald 
y.  Malney,  83  Mo.  808,  865;  Burnett  t.  Snyder, 
-76  N.  T.  844;  Dteiwt  y.  Stone.  80  Me.  884; 
Alfaro  y.  De  la  Torre.  24  Week.  Rep.  610; 
WaUeer  r.  Bineh.  L,  R  27  Ch.  Mv,  460;  Si- 
■tholton  y.  BUketU.  8  El.  A  M.  634;  CAaffraix 
-w.  LaMU.  80  La.  Ann.  681,  689. 

If  lodtlng  at  the  whole  agreement  no  part- 
IflM 


WJu^^  y.  Farmer,  88  Cal.  808,  818:  at.  LetiU 
At  Oo.  T.  St.  LmUt,  V.  T.  H.  ^  I.  &.  Oo.VA 
U.  8.  146,  158  (26:  #79, 885). 

The  creditor  of  one  interMted  only  in  tbe 
proSts  cannot  take  in  execation,  or  In  any  wajr 
claim  for  debt,  the  proper^  contrfbnled  by 


another  also  Interesled  in  the  profits,  for  there 
lot  proprielorabip  and  no  partnerahip. 
▼.  MeCiure,  15  Wend.  187;  Okamy. 


BarreU,  4  Paige,  148;  Bale  r.  Fiarte,  86  Pi. 
474;  manAari  y.  Cootidge,  88  Pick.  151; 
Bedeaith  t.  TaBiot.  3  Colo .  638:  Dvind  r.  Sbnw, 
80  Maine,  884:  Beekuithy.  TaIbot,KM.%.X». 
38S(34:«W,«6). 

Where  a  partnership  exists  and  is  known, 
but  where  ttwre  is  no  oommon  purpose  to  deil 
on  credit,  and  no  debt  la  oomtemplated.  neithei 
partner  Is  liable  for  any  debt  incurred  by  tbe 
other,  even  though  tbe  firm  name  be  uaea  and 
the  money  b«  applied  to  its  use. 

Eaney  y.  mOdt,  38  Ohio  St.  819,  838,  SU; 
BOermm  y.  Boaeh,  89  Ohio  BL  874;  3Ud  t. 
£mfy,  7  Heea.  ft  W.  437,  488,  48S. 

Even  where  tbe  commoa  porpooe  Is  to  deal 
uptm  credit  and  Incnr  debt,  one  partner  caonM 
InTolve  the  other  in  transactions  ontalde  of  Uk 
actual  or  appareot  biuincsa. 

Salem  Ifat.  Bank  ▼.  nmm.  47  N.  T.  IS; 
U/Uon  Nat.  Bant  y.  UkdeiUtt,  8  Cent.  Rep.  I 
8ie,  108  N.  Y.  886;  Morgan  r.  Pime.  59  Hiw. 
810;  PiekeU  y.  MePhereen.  59  Hlas.  316;  Cad  ' 
vaUader  t.  Kroetin.  23  Md.  200;  Woodteari  t. 
WinAxp.  12  Pick.  480;  Coeke  t.  MMle  BrawA 
Bank,  8  Ala.  176;  Eogan  Y.  Beynotdt,  8  AU. 
69;  Norton  t.  Thate}»er,  8  Neb.  186. 

Ur.  Jtutiee  Bl*teliferd  dellTered  the  opii- 
lon  of  the  court: 

On  tbe  7tb  of  Jane,  1884,  Joslah  H.  Squler. 
of  the  City  ofWashington, dolus  bnatnessibeR 
as  a  banker  and  hroko',  nnder  the  name  of  J. 
H.  Bquier  A  Co.,  being  indebted  In  a  Isrgt 
amount  made  an  BBsignmeDt  of  all  his  propefQ 
to  Jay  B.  Smith,  fortbebeneOtot  bis  crediton. 
Afterwards,  io  the  same  month,  Theron  C 
Crawford,  a  creditor  of  J.  H.  8qaler  &  Co. 
bronght  a  suit  In  equity.  In  Uie  Bupnrne  Oonn 
of  the  District  of  Columbia,  against  Sqolerind 
Smith,  to  remove  Smith  from  his  poeillon  h 
uslgoee,  and  to  have  the  estate  eeiUed.  i> 
order  was  made  in  that  rait  removing  Smilt 
and  appointing  Jesse  B,  Wilson  rcceiTer  ol  lb* 
estate,  tta  tbe  purpose  of  adroinisteriag  its  is- 
sets  under  tbe  direction  of  (he  oonit  8qid« 
died  In  September,  1884.       O 

After  the  aMignnient  to  Smith  and  befoielbe 

Jmintment  oiWilson  as  reodver,  James  B. 
monda  fUed  In  the  Crawford  suit  a  peliiMB 
cWmiog  that  he  was  Ibe  owner  of  ceiialn  k- 
curities  wbicli  were  io  a  safe  belonging  to  Ud  I''' 
in  the  office  of  theflrm;  and,  by  an  oner  made 
in  the  cause,  be  was  allowed  to  lake  poasesJwi 
of  those  securities,  giring  bond  for  the  ssbk 
Thereupon,  WiboD,  as  recdrar,  filed  a  UU  i* 
equity.  In  tbe  Supreme  Court  of  tbe  Disirkt  el 
Columbia,  against  Edmonds  Tha  UUaUqcd 
that  Edmonds  was  not  the  owner  of  tbe  teem 
IWO.S. 
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Mw;  that  be  had  been  Interested  Id  butiDett 
with  8qul«r  &  Co.  for  a  Domber  of  vearB;  that 
tbe  reUtionalietweeoSdinoudaaiid  Sanlerwere 
defined  bj  a  written  agreement,  wblcn  In  effect 
made  Edmonds  a  partner  wltb  Squler  Id  tbe 
boBlneas,  down  to  ue  time  of  said  assignment; 
that,  In  respect  to  two  particalar  notes  made 
by  Bquier  &  Co.,  and  beid  br  Edmonda,  dated 
Augiut  1, 188S,  one  for  $40,000  and  the  other 
for  HOOO,  Sqnter  &  Co.  did  not  owe  to  Ed- 
moods  the  moneys  namedlnthem;  that,  during 
all  the  time  mentioned,  Edmonds  bad  been 
drawing  <mt  from  the  Ann  large  sums  of  money , 
aa  Intenet  npon  moners  which  he  cMmed  to 
have  advanced  or  pala  to  the  flim;  that  ench 
payments  of  Interest  had  been  largely  in  excess 
of  that  allowed  bj  law.  In  Jianf  tmlancee  aa 
great  aajll  per  cent  per  monlhi  that  such  soma 
•0  paid  as  Interest  had  been  drawn  from  depoc- 
tta  made  wHb  Bquier  >&  Co.  by  peiaont  wbo  de 
posited  tbelr  money  with  that  firm  and  were 
atUl  Its  creditors;  and  that  Edmonds  ought  to 
refund  the  money  so  received  by  bim  as  unlaw- 
ful Interest,  ff  It  should  appear  that  be  was  ntrt 
liable,  aa  a  partner  with  Squier,  to  pay  all  the 
debta  of  the  firm. 

The  bill  pnyed  that  Edmonds  might  set 
forth  in  his  answer  when  he  first  had  any  bual- 
oess  relations  with  Sqnler,  whatlhey  were,  and 
how  long  tbej  contlnned;  that  he  might  state 
what  was  the  consideration  for  the  two  notes, 
and  wben  it  arose;  aod  that  he  might  set  forth 
any  written  contract  between  him  and  Bquier. 
In  relation  to  any  business  transaction  between 
tbem,  and  wben  and  how  be  became  possessed 
of  the  securities  referred  to,  and  the  particulars 
of  the  payments  of  money  by  Bquier  &  Co.,  or 
Bquier,  to  bim,  both  as  wtncipal  and  Interest, 
aod  what  moneys  be  bad  loaned  or  advanced  to 
Squier  &  Co.,  for  the  purpose  of  buying  or 
apeculatlnj;  in  the  purchase  en  voucb^  of  army 
or  navy  officers,  and  Other  securities,  and  tbe 
dales  and  amounts  of  all  notes  given  to  him  by 
Bquier  A  Co.,  and  how  much  be  bad  received 
In  payment  on  said  notes  for  principal ,  and  how 
much  for  intercBt,  and.  If  any  such  notes  were 
given,  when  they  were  surrendered,  and  for 
what  purpose  and  for  what  considere^on. 

The  bill  further  prayed  that  tbe  court  would 
direct  the  said  securities  or  their  proceeds  to  be 
delivered  or  paid  by  Edmonds  to  tbe  plaintiff, 
for  the  benefit  of  the  creditors  of  Squier  A  Co., 
«s  having  been  the  property  of  f  '  °  " 
which  passed  under  said  assignn 
It  should  appear  that  Eduionds  wi 
ner  and  as  such  liable  to  p^  the 

tirm,  then  a  decree  might  be  made  agaii 

monds  for  so  much  as  bad  been  paid  to  liim  bj 
Squier  &  Co.  as  illegal  interest  upon  money 
adVanced  or  lent  by  bim  to  Squier  &  Co.;  and 
that  an  account  might  be  taken  between  him 
and  Squier  A  Co.,  to  ascertain  tbe  true  indebt- 
edneaa,  if  any,  of  the  firm  to  bim. 

The  defendant  put  in  an  answer  to  tbe  bill, 
claiming  to  be  the  owner  of  the  securities  in 
question,  and  stating  that  their  tola!  amount 
was  about  $28,448;  that  they  consisted  mosUy 
of  pay  Touchers  of  the  United  Biates  offlcera, 
which  by  custom  bad  become  a  sort  of  commer- 
cial paper,  having  a  market  value;  that  a  few 
of  them  were  liidoned  payable  to  Squier  &  Co. , 
but  all  of  them  had  been  delivereo  lo  the  de- 
fendant by  Squier  A  Co.  for  a  valnable  oonsld- 
ISO  D.  H.  V.  8..  Book  89. 


eratlon  equal  to  tbdr  par  value,  and  upon  the 
promise  by  Bquier  &  Co.,  that  tbey  would  re- 
deem tlie  same  or  collect  the  monev  thereon  for 
the  defendant,  or  do  what  mlf^t  be  necessary 
to  enable  bim  to  receive  the  moi>ey  thereon; 
that,  since  tbe  order  of  the  court  altowlnK  bim 
lo  lake  tbem,  be  had  found  about  $9,000  oitbem 
to  be  of  such  doubtful  value  that  he  had,  under 
an  order  of  the  court,  tendered  them  to  the  re- 
ceirer;  and  that  of  the  reddue  (leaa  than  $20,. 
000)  some  were  of  doubtful  value.  The  answer 
denied  that  he  had  been  Interested  Id  the  busi- 
neas  of  Bquier  A  Co.  except  as  a  creditor,  and 
that  he  had  ever  been  a  partner  In  Bquier  A  Co. 
or  with  Squier.  He  set  forth  his  lelatkms  with 
Bquier  substantially  as  follows; 

Karlyln  April,  1S79,  Squier  Informed  ttiede- 
fendant  that  tbe  firm  of  J.  H.  Squier  ii  Co., 
which  was  constituted  of  Bquier  alone,  was  ( 
borrowing  money  aod  paying  2  per  cent  a 
mouth  therefor,  to  enable  It  to  purchase  certain 
securities,  and  that  it  wished  to  borrow  addi- 
tional moneys  for  the  purchase  of  official  pay 
Touchers,  and  would  pay  Interest  on  aucn 
monn'  at  tbe  rate  of  from  1  to  If  per  cent  a 
month.  Squier  offered  lo  borrow  mouap  from 
the  defeoduit  at  such  rate,  but  the  defendant 
declined  to  make  such  loans,  and  Informed 
Bquier  that  he  bad  no  knowledge  of  Squicr's 
responsibility,  and  that  10  per  cent  per  annum 
was  the  taighest  rate  of  Interest  be  had  ever  paid 
orrecelvea,  BilbeequenUy,  Squier  came  to  nim 
with  some  of  the  pay  Touchers,  and  urged  him 
to  receive  the  same  aa  security  for  money  to  be 
lent  to  Squier  to  enable  him  to  purchase  such 
vouchers,  and  proposed  that,  for  tbe  money  so 
lent,  the  note  of  Squier  &  Ca  should  be  given, 
and  tutereat  paid  at  the  rate  of  10  per  cent  per 
annum,  payable  at  tbe  end  of  each  month,  and 
half  SB  much  more,  to  be  applied  on  tbq  prin- 
cipal in  final  settlement.  It  waa  also  proposed 
by  Squiertbat  the  secoritiesso  obtained  should 
be  deliveied  to  tbe  defendant,  and  should  bt 
surrendered  by  him  as  tbey  matured,  on  pay- 
ment of  the  "money  ihev  represcated,  or  by 
having  others  of  like  kind  and  amount  subsU- 
tuted  for  them,  provided  payments  weie  so 
made  before  tbe  maturity  of  tbe  notes  given 
for  the  money  borrowed.  The  defendant 
agreed  to  this  proposal;  and,  from  April.  I8T0, 
to  April,  1883,  be  lent  to  Squier  A  Co.  nearly 
$48,000,  taking  notes  for  each  separate  loan,  al 
10  per  cent  interest,  and  pay  vouchers  as  secur 
ity  therefor.  Tbe  loans  were  Intended  by  the 
defendant  lo  have  amounted  in  tbe  aggregate 
toonly  a  amsllEum,  but  they  finally  aggregated 
a  large  sum,  and,  wben  he  found  that  payments 
were  not  nade  as  promised,  he  refused  to  make 
further  loans,  and  took  a  memorandtun  to  pro- 
tect his  title  to  the  voucben  and  his  right  to 
collect  them.  For  each  loan  made  by  nIm  to 
Bquier  &  Co.,  a  aeparate  notewasso  taken,  and 
the  various  notes  were  subsequently  consoli- 
dated into  the  two  notes  for  $40,000  and  $4,000. 
Some  time  in  1883,  there  having  been  an  ex- 
tension riven  and  a  renewal  of  notes,  and  due 
credit  giveu  for  all  sums  received  from  Squier 
A  Co.  to  apply  on  tbe  loans,  both  interest  and 

Srincipal,  Squier  A  Co.  agreed  to  pay  off  the 
ebt  entirely,  at  a  lime  not  later  than  tbe  early 
Sring  of  1883.  This  not  having  been  done, 
e  defendant,  on  August  1,  1688,  demanded  a 
settlement  from  Squier  A  Co  .  btit  at  tbe  r» 
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Indcbtednen,  tbe  defendoiit  then  holding  the 
Dolea  of  Sqnler  &  Co.  for  f44,00i),  and  pay 
Touchen  as  security  therefor  to  about  that 
emouDL  The  Interegl  od  tbe  notes  had  Uieu 
been  ful^  paid,  and  tbe  debt  bad  been  aligbU; 
reduced  by  the  mootUj  parmenU  In  ezcest  of 
JDteiest,  mede  mbsequently  to  April,  1883,  the 
amount  of  wblcb  excess  was  lese  than  $8,(100. 
Renewal  notes  were  glTen  for  tbe  same  total 
amouni  «■  those  suireudered  by  Ibe  defendant, 
leading  for  further  cocsidetatlon  what  exact 
ainouDl  should  be  credited,  with  the  agreement 
that,  bj  means  of  Bucb  credit  and  peyments  of 
money,  (4,000  of  tbe  debt  should  be  canceled 
within  three  monthB.  Squler  &  Oo.  agreed 
that  while  the  notes  were  running  thw  would 
keep  the  securities  full;  equsi  to  Ibe  debt,  and 
nben  unable  to  pay  from  the  profits  the  stipu- 
latiid  moDthlv  sum  to  apply  on  the  notes,  Uien 
any  sums  collected  on  the  vouchers  ahould  not 
be  icinTested  nor  others  taken  In  lien  thereof, 
but  should  be  applied  on  the  debt,  and  that  the 
securiHes  of  the  defendant  and  any  collections 
thereon  should  be  kept  free  from  other  trans- 
actions of  the  firm.  No  portion  of  the  notes 
was  thereafter  paid,  excnit  the  monthly  sum 
of  $M0  at  tbe  end  of  each  month,  before  the 
failure  of  Squler  &  Oo.  Meantime,  because  of 
the  reduction  of  the  debt,  Uionxh  it  was  slight, 
the  defendant  allowed  Bquiei&Co.,  in  theex- 
change  of  secoritlea,  to  reduce  their  aggregate. 
In  so  dclng,  he  confided  to  Bqaler  as  to  the 
quality  and  amoant  of  the  substituted  securi- 
ties,  and  on  the  failure  of  Squier  ft  Co.  was 
surprised  to  find  that  tbe  amount  of  securities 
held  by  him  was  less  than  had  been  represented 
and  leas  than  the  a^regate  debt,  and  that  many 
of  Ibem  which  taaoSeen  represented  to  be  good 
were  worthless. 
This  agreement  so  made  and  dated  August  1, 


I,  was  evidenced  by  the  following  written 
inBirumenl,  executed  by  J.  H.  Bqufer  ft  Co. 
and  the  dmendan_t:  _^'  "niis  agreement  wltneas- 


[4T81  eth,  that  James  B.  Edmonds  has  delivered  tu 
J.  B.  Bquier  ft  Co.  for^-four  thousand  dol- 
lars, for  investment  by  the  latter  for  the  for- 
mer in  the  purchase  of  pay  vonchen,  payable 
not  later  than  six  monOu  from  date  of  pur- 
chase, of  officers  in  army,  navy  or  dvU  seiVice 
of  tbe  United  State^  and  for  rednveMOneDt, 
upon  collection  by  said  Squier,  In  same  kind 
of  secoritiea,  bat  not  unless  they  are  purchased 
so  as  to  yield  to  said  Bdmonds  a  net  profit  of 
one  and  one  fourth  per  cent  per  monib  on 
forty  thousand  dollan  and  one  per  cent  per 
month  on  fOur  thousand  doU'jra,  and  enough 
beddes  to  pay  said  Hquler'ft  Co.  for  thor 
services  and  for  guarBnteelng  prompt  payment 
of  the  Toncbera.  Said  SqiUer  ft  Co.  guaran- 
tees the  genuioenesc  of  each  voucher  he  shall 
purchase,  as  well  ss  its  prompt  payment,  and 
the  return  to  said  Edmonds  of  said  principal 
sum  of  forty-four  thonsand  dollan  over  and 
above  said  profits,  and  may  retain  all  profits 
above  those  gtdng  to  said  Edmonds  u  afore- 
said. Btid  Squier  ft  Co.  shell  transact  all  tbe 
buslneK  without  charge.  Said  Edmonds  shall 
keep  posse  irion  of  the  vouchers  to  the  extent 
of  the  prtndMl  Invested  and  two  per  cent  be- 
ddes,  and  will  exchange,  as  they  become  p~~ 
able,  for  otben  of  like  kind  or  for  r^ash. 
10S8 


ay  keep  his  safe  therefor  In  banking  bouse  of 
id  Squier  free  of  charge,    "--■j  "    -■  -  •  "- 
give  their  notes  to  tela  Bdi 


Said  S 


ft  Co. 

$«,000 

and  interest  at  ten  per  cent,  to  wit:  one  fot 
for^  thousand  dollars  and  one  for  fonr  Ihoo- 
sanadollars,  of  nme  date  as  this  memorandum. 


notice  by  either  party  or  upon  death  of  either, 
and  then  all  the  moneys  so  invested  shall  be 
returned  to  Bald  Edmonds,  with  interest  to  ex- 
tent aftoeeaid;  and  in  case  of  ieath  of  said 
Edmonds  the  money  shall  be  paid  to  bis  pres- 
eot  wife.  If  she  survive  blm.  All  moneys  thai 
may  be  collected  by  sold  Edmonds  on  s^ 
voucher*  and  received  shall  be  credited  to  said 
Bqnier  ft  Oo.  on  s^  notee." 

The  total  amount  of  the  loans  made  by  tbe 
defendant  to  Squier  ft  Oo.  amounted  to  nearly 
948,000,  and  the  total  amount  of  the  moneys 
paid  by  Squier  ft  Co.,  or  Squier,  to  the  de- 
fendant in  remctof  such  loans,  for  interest  or 
principal,  or  tor  any  other  purpose,  was  less 
than  |26,000.  No  sums  were  drawn  out  of 
the  firm  by  the  defendant  or  received  from  it.  [MO. 
except  such  payments  to  be  applied  first  upon 
Interest  and  tbe  residue  upon  the  prindpaL 
The  defendant  never  put  any  money  Into  the 
firm  or  had  any  bvaineM  transactk>ns  with  it, 
except  to  make  such  loana,  which  were  made 
to  accommodate  Sauier  ft  Oo.  and  to  enable 
them  to  purchase  ue  vouchers,  on  conditloB 
that  tbev  should  deliver  them  to  the  defendant 
as  security  for  the  loans.  A  note  was  given  in 
every  instance  tor  the  loan,  bearing  10  per 
cent  intereit,  wUcb  notes  were  surrendered  to 
Bquier  ft  Co.  whenever  others  were  given  in 
lieu  thereof.  The  securities  in  Question  were 
delivered  to  the  defendant  from  month  to 
month,  In  lieu  of  otben  for  the  same  or  Isrger 
amounts  surreadered  to  Squier  ft  Co.,  It  bong 
usual  for  Squier  ft  Co.  to  deliver  a  certain 
amonnt  to  him  and  to  recdve  bock  ottaere 
which  had  matured,  of  like  or  larger  amounts: 
and  occasionally  the  defendant  Intrusted  small 
amounts  to  Squier  ft  &>.  tor  collection,  upon 
the  agreement  to  return  a  similar  amount  in  * 
few  days,  to  be  purchased  with  the  proceeds 
of  the  collection,  according  to  the  written 
agreement  of  Ausuat  1, 18^  A  similar  but 
briefer  memoraDdum  bad  been  made  In  1882 
between  (he  parties,  wbicb  was  given  up  witb 
die  M  notes,  to  Squier  ft  Co.,  on  Anguat  I, 
1888.  Tbe  total  number  i^  Oie  note*  given  br 
Squier  ft  Ca  to  the  defendant  was  equal  to  the 
total  number  ot  the  loans  and  renewals. 

A  replication  was  piMiii  to  this  answer,  and 
proofs  were  taken  on  both  sides.  Tbe  case 
was  heard  by  the  court  at  special  term,  before 
Mr,  Jiittice  VOX,  and  a  decree  made  dtamlsBtna 
the  UlL  A  copy  of  tbe  opinion  of  the  court  £ 
furnished  to  us,  but  it  doe*  not  seem  to  be  r» 
porleni. 

It  appesn  from  the  opinion  that  the  grounds 
on  whteh  the  bill  was  di*mIsMd  were  uat. 


business  of  Squier  ft  Co.;  that  the  coatraot 
was,  that  in  condleratlon  of  certain  monej* 
placed  tay  the  defendant  in  the  hands  of  BqutO'. 
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.-  mingled  with  ihe  fccnenl  InisiDeu  of  Squler 
A  Co.  ,l>ut  were  to  be  placed  In  the  possesion 
of  the  defeodant  and  held  by  Mm;  that  do 
profits  were  to  be  received  by  the  defendaot 
except  from  this  particular  veature;  that  the 
property  which  the  defeodanl's  mouej  was  to 
IiQV  was  to  be  bouKbt  at  a  mte  whlcn  would 
yield  to  the  defeodaDt  a  specifled  profit,  and 
enough  besidea  to  pa;  fiquler  &  Co.  for  tbelr 
services  and  for  guarantrliig  procDpt  payment 
of  the  Touchers;  thai  the  property  placed  Id 
QiebaudBof  Ihedefeodaut  was  tbuBlobeworth 
that  mach  more  than  he  paid  for  it,  and  his 
profit  was  to  be  derived  from  the  Identical 
Kcmitiea  which  his  money  purchased;  that  the 
eTldeoce  shonod  that  there  was  &  large  boil- 
neaa  done  by  Squlcr  &  Co.  outilde  of  toe  trauB- 
actioDS  with  tbe  defendant,  In  which  hudnew 
Uie  defendant  did  not  participate;  that  the 
parties  connected  with  such  other  business  had 
DO  concern  with  the  traDsactioiis  between  the 
defendant  and  Sqnler  &  Co. ;  and  that,  although 
the  relation  between  the  defendant  and  Squler 
might  be  called  «  partnoreblp  relation,  to  the 
Hmltcd  extent  mentioned,  It  was  not  of  such  a 
character  aa  to  IdvoIto  the  defeodant  in  the 
renionaiblli^  with  Squler  claimed  In  the  bill 
The  pkdDUlt  appealed  to  the  court  In  gen- 
eral term,  which  affirmed  ibe  decree  of  ihe 
special  term;  and  from  that  de 
baa  appealed  to  this  court. 


grounds  stated  by  Mr.  Jvntiee  Caz. 

We  are  of  opinion  that,  upon  the  wme 
grounds,  tbe  decree  must  be  affirmed.  In  ad- 
dltioD,  it  may  be  said  that  the  erldenoe  nu- 
tains  the  matters  set  up  In  the  answer;  that  It 
!■  not  shown  that  tbe  defendant  ever  repre- 
sented bimaelf  to  be  a  member  of  tbe  firm  of 
Sqnler  &  Co.;  nor  does  it  appear  that  any 
taedltor  of  that  firm  was  tmx  informed  or  sup- 
posed that  the  defendant  was  auch  member,  or 
Sve  credit  to  the  firm,  or  had  dealings  with 
3  firm  on  the  understanding  or  belief  that  he 
was  a  partner.  The  dealings  betweoi  tbe  par- 
..  ..  ..  ■   _.  ..  -'igpj^Jj^ 


was  a  partner.  The  dealings  betweoi  1 
ties  appear  always  to  have  been  of  the 
ter  mentioned  in  tbe  written  paper  of  Annit 
1, 1881L  In  ereiy  case  of  an  advance  ot  nan 
of  money  b;  t&e  defendant  to  Uqviet  ft  Oo.  a 
note  wss  giTBti  to  the  defendant  for  the  amount, 
bearing  10  per  cent  interest,  and  pay  Tondiffla 
for  the  same  amount  were  placed  In  tbe  bsndj 
of  the  defendant  Tbe  money  lent  by  tbe  do- 
(endant  to  Squicr  &  Co.,  for  which  Uie  notes 
were  giyen,  was  to  be  invested  in  voucben 
which  were  to  be  bor^ht  at  a  rate  to  net  in  the 
way  of  discount  the  profit  designated  in  tbe 
agreement;  but  that  profit  was  not  Intended  to 
be  a  profit  to  the  defendant  In  addition  to  tbe 
10  per  cent  interest,  for  it  was  ezpreaslv  pro- 
vided that  all  moneys  which  might  be  collected 
by  the  defendant  on  tbe  Toochera  or  received 
by  blm  should  be  credited  to  Squler  A  Co.  on 
the  notes.  This  compelled  n  credit  to  Bquler 
A  Co.,  on  the  prfaictpnl  of  the  notes,  of  all  the 
monthly  maa»  paid  bj  Squier  &  Co.  to  the  de- 
fendant and  nlled  "profits,"  over  and  above 
tbe  amount  neoeMuy  to  pay  lo  blm  10  per  cent 
faUerest  on  the  aggregate  amount  of  hu  loans; 
utd  the  practical  construction  of  tbe  agreement 
ItO  V.H. 


by  tbe  parties  w 
the  testimony  of 
various  settlements  from  time  to  time  with 
Souicr,  in  which  prior  notes  that  he  had  r»- 
cuved  from  Squier  for  loans  were  surrendered 
to  Squler,  on  the  ground  that  they  bad  been 
extinguished  br  the  surplus  of  tbe  monthly  pay- 
mentB  by  Squler,  over  and  above  tbe  amount 
necessary  to  pay  to  the  defendant  Interest  at  10 
per  cent  on  tbe  moQevs  which  be  bad  lent  to 
Squier.  It  was  lawful  to  stipulale  in  writlns 
for  Interest  at  10  per  cent.  Rev.  Slat  D.  C. 
§714 
Dtera  nffhmtd. 

UNITED  STATES,  Ai/pU., 
JOSEPH  IS.  CVHHIHO  bt  au 

JOSEPH  M.  CUMMINO  R  al..  ^ptt.. 
DNITED  STATEa 


CROSS  M>pefl]i  from  a  judgraeotof  the  Court 
of  ClainiB,  against  the  United  States,  for 
damagei  sustained  by  plalntifls  in  couKquenoe 
of  certain  acts  of  a  Oolleclor  of  lotemal  Bevenoa 
and  other  offlcen  under  him,    Bmerted. 

The  fads  are  stated  In  the  opinion. 

MtMrt.  MIcIumI  J»aoba,  Leonard 
Kymtt,  and  David  HeAda^  for  Cum- 
mingrt  oJL: 

The  spedal  Act  In  this  case  recognizes  clearly 
the  liability  of  the  Government  for  the  acta 
redted  In  the  biU. 

Longford  v.  U.  &  101  U.  S.  84S  (96:1013); 
Rabertt  v.  U.  8.  02  U.  B.  41  (88  04S);  Oms  v. 
U.  a.  81  D.  8.  14  Wall.  488  (20:722);  U.  8.  v. 
Paaelford.  TC  U.  &  0  WalL  B88  (l»:7«n:  U.  8. 
V.  Andaton,  70  U.  S.  &  WaU.  60  (10:617); 
Bhtvgkler  H<me  Cat*.  68  U.  8.  16  Wall.  « 
(31:405);  Bopkini  r.  Om.  8  Met  460;  Tlioma* 
V.  17.  Al6CLCL0a2. 

Where  a  government  official  assumes  an  an- 
thoriW  wbldi  the  law  do«fl  not  w         "  ■" 


>,  Google 
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ni);  FtanttnBmik  ▼.  Union  Bank,  83  TT.  8. 
U  Wan.  488  (31:478);  JAbsMlT.  ^arrnonv,  B4 
V.  8. 18  How.  lis  (14:75)1  Of^lRn  t.  mfeoz,  31 
Ind.  870;  Johtuon  T.  Anei,  44  HI.  142;  Bo\-^ 
V.  Boodhn,  85  lU,  166i  WiUon  v.  PimJUin, 
K.  O.  2S9;  Homu  t.  Amit,  8  Biub,  668. 

Bnt  wbera  the  iojui^  wu  done  Id  the  exer- 
dae  of  ordn*  from  a  Miperior  aathority,  which 
the  agent  was  poweiteaa  to  realat,  the  renedf 
is  b;  an  appeal  to  the  luatlce  of  the  Oovern- 
ment,  or  to  such  court  of  claims  as  the  Oovern- 
menl  may  empower  to  hear  and  allow  claims 
BSslDSt  Ibelf. 

Durund  v.  Hoatnt,  4  Blatcbf.  451;  .Pbrcf  y. 
aurgtt.  46  Miss.  180;  9utUm  v.  TOUr,  6  Coldw. 
0»8;  De^pan  t.  Olney.  1  Curt.  0.  0.  806. 

The  Act  of  Februaij  36,  188S,  Is  a  remedial 
■tatnte,  requiriog  soch  a  rational  and  liberal 
oonstntcHoD  as  will  give  effect  to  the  Just  in- 
leotioD  of  CoDgreBs. 

Bdbvrtiv.  nVA.  93  n.  B.  41  (S8A46):  Orour. 
0".  S.  81  U.  8.  14  Wall.  488  {ia:72g)i  PI  8.  t. 
PaibVerd,  76  U.  B.  B  Wall.  5^  (19:790):  U.  8. 
r.  AnAnon,  76  U.  8.  0  Wall.  65  (19:617); 
fitatfoiftr  miue.Qmt.  88  U.  &  16  Wall.  67 


d  relief  for  the  injiiriea  it  redles. 

mpkini  V.  Com.  8  Met.  460;  FlupU  r.  Oftop^n, 
7  Cent.  Rep.  298, 105  N.  Y.  818;  nma$  v.  0. 
&16Ct.  CL539;FaM«Y.  [7:&  lOCX  CL  SSO. 

The  QoTerumeat  adopted  the  act  of  its  offl- 

Wood  r.  [T.  &  41  U.  8.  16  Pet.  859  (10:987); 
B»ron-v.  Denman.iEjich.  167;  Petemm  v. 
Jfew  Tort,  17  N.  T.  449.  458;  Jfbo^iridge  t. 
Propritton  if  Additan,  6   Vt  304;  ffwT  t. 


185);  Oownier  t.  RiUer,  4  Wash.  0.  C.  64ft; 
ITmfen  OUd  Min.  Co.  t.  Bodeg  Mountain  Nat. 
Bank,  96  n.  a  640  (24:64^ 
Baliflcatian  may  be  Inferred  from  acqalee- 

Coim  T.  iVnn.  Pet.  C.  C,  496;  CSari  t.  Van 
Simitdj/k,  18  U.  3.  9  Cranch,  158  (8:688);  Oomr 
tJureialBank  v.  Warren,  15  N.  T.  677;  JoAn- 
toa-7.  K  a  8  CL  CL  415;  QranlT.  0".  K  I  Ct. 
CU  41:  3  Ct.  d  551;  Wigg£n»  t.  F.  S.  8  Ct. 
CL  412;  JVorrit  v.  Donip&an^  4  Met.  (Ky.)  885; 
£!i>rWn  v.  Hank,  3  But.  198. 
Theliabilitv  is  public,  notpersonaL 
Olnej/  Y.  Wiekei,  18  Johns.  132;  iWcWf  t. 
Jf0oi^,22Barb.eil:£(iU7.  Z«(«fm2iifi!, 46N. 
T.  7£  75;  Btory,  Agency,  chap.  11,  @803;I>uu- 
Up's  Paley,  Agency,  878,  877;  ChoOtat  Sation 
-    "■   "  fi»  tL  8.  41  (80:8191. 


ip's  Paley,  Agency,  878,  877;  C 
.  n.  B.  mV.  8.  41  (80:819). 
MeuT*.  A.  H.  a»rl»iid,   Attjf-Gon 


Public  agents  can  only  bind  the  OoTemment 
where  they  have  actual  authority. 

Th»  Flani  Aece^mim,  74  U.  B.  T  WsU.  666 
(19:169).  ' 

A  goremmeDt  cannot  be  sued  wltbout  its 
consent.  Permftsion  murt  be  by  statnte;  and 
tbese  statutes,  belnK  in  derogation  of  common 
law  and  relinqulsbmg  sovereign  rights,  must 
be  strictly  construed. 

BetT*  y.  Ark.  61  tl.  B.  SO  How.  627  (16*91); 
IT.  8.  T.   aiarke,  88  U.  B.  8  Pet.  4S6,  444  (8: 
1001);  ObruT.  ObrUt,  44  U.S.  8  How.  286,246 
(lI:iri6V 
1080 


t  UnTBD  UrtTEa.  Oct.  Twmm, 

Bailey's  acta.  If  not  Instlflable,  were  tres- 
passes. He  could  have  been  held  (o  make  re- 
dress; but  Ibeae  acta  were  not  of  such  a  char- 


807,  a;  W/aa. 

Hd»  r.  U.  B.  98  U.  8.  347(88:888):  Lanafordr. 
U,  B.  101 U.  a  846  (26:1012). 

This  Is  not  properly  a  remedial  statute  and  Is 
nol  to  be  constroed  by  the  rules  of  construction 
of  remedial  atatates.  Its  recitals  are  not  to  be 
taken  as  statements  of  facta  in  the  sense  that 
they  create  llaUllty, 

Arthar  y.  BokmAam,  II  Mod.  160:  Leaven- 
viOTth.  L.  Jt  G.  B.  (h.  y.   U.  8.  Vit.  8.   740 

(a8:«{rr);  mmnv  ▼.  u.  t,  i06  u.  a  eao  (26: 

1308);  U.  B.  T.  Jona.  118  U.  8.  477  ffl0:44(fl; 
nsim  T.  U.  8.  100  tJ.  B.  48(26:648);  MeCtun 
T.  V.  8.  116  U.  B.  146  (89:678);  Brvin  T,  0". 
B.  18  Ct  a.  40.  97  V.  B.  898(24:1065);  U.  8.  ▼. 
Sherman,  98  U.  H.  665,  667(25:  286.  236). 

The  Judgment  Is  not  warranted  by  the  facta. 

Biggtv.  Lawrmee,  8  Term  Rei>.  4S7;  COW- 
gat  V.  Penaluna,  4  Term  Rep.  467. 

The  Government  does  not  adopt  or  ratl:^ 
torts. 

nuAthot,  1  W.Rob.  879-883;  A  ilysrs,  128 
U.  8.  448,  501  (81:316, 338). 

Mr.  Juttiee  Harl»n  delivered  the  ojdnlon 
of  the  court: 

These  are  appeals  from  a  Judgment  aninst 
the  United  8utes  In  favor  of  Joseph  H.  Cam- 
ming and  Hamilton  J.  Jliller,  survivfaig  mem- 
ben  of  the  late  Orm  of  J.  M.  Gumming  A  Co., 
formerly  manufacturers,  distillers,  Tendon,  and 
ezporten  of  whiskies  and  alcohols,  for  the  sum 
of  thirty-six  thousand  donate,  as  the  damages 
sustainol  br  that  Arm  in  oonseqneoce  of  certain 
acts  of  Joshua  F.  Bailey,  collector  of  Internal 
revenue  tor  the  fourth  internal  revenue  district 
of  New  Totk,  and  of  other  offlcen  who  served 
underor  with  him.  Tbeamount  forwhichthe 
plaintiffs  asked  tudgment  was  $1,685,768. 

The  suit  was  brouKht  under  the  anUiorlty  of 
the  following  Act  of  Congress,  approved  Feb- 
ruary 26, 1885  (28  Btat.  atX.  630) : 


'Be  it  enaeted,  Bg  the  Bat/tie  and  &v*e  oj 
Bepretentativet  of  t&  United  Stale*  ^  Ameiiea 
in  Congrem  attemiiied.  That  Jose^  M.  Cum- 
ming,  Hamilton  J.  Miller^  and  William  Mc- 
RoMrtS,  Iste  copulneis  in  the  business  of  cmn- 
missioD  merchants  and  bonded  wsrehousenieD 
in  the  City  of  New  York,  be  permitted  to  sue 


F.  Bsllev,  by  reason  of  the  eetzure,  detention, 
and  domng  up  of  the  commisdoD  houses  and 
bonded  warehouses  of  said  copartoen,  for  the 
breakinenp  and  IntermpUon  of  their  said  bu^- 
ness,  and  for  the  seizure  and  detentioa  of  the 
propern,  books  and  papen  In  and  connected 
with  said  bnalness,  by  Joshua  F.  BaDey,  col- 
lector of  inlemal  revenue  for  the  fourth  internal 
revenue  district  of  said  State  or  bysald  Bailey 
and  other  internal  rerraue  offlcen.  The  Unit- 
ed States  shall  appear  to  defend  against  nld 
suit;  and  eftber  par^  m»y  4>peal  to  the  su- 
1»  D.& 


1B6B.  Nbw  Tobe  axd  Colorado  HiMuia  Stitdtcati  ard  Oo.  t.  Fbahb.     ni-ttU 

prema  cooit  u  tn  ordlDary  caaaa  kgalnrt  the 
Uoited  States  to  add  court;  (md  iaid  suit  maj 
be  maintained,  any  statute  of  limitation  to  toe 
contrary  notwithstanding. 
"Approved,  February  26, 1889." 

It  is  evident  tbat  Congress  iotended  to  open 
the  doors  of  the  Court  of  Claims  to  tbe  plaint- 
Ills,  H)  far  as  to  permit  them  to  8ue  the  Govern- 
ment, unembarrassed  by  any  defense  of  tbe 
Statute  of  Limitations,  and  to  obtain  an  adju- 
dication, based  npou  "Uie  law  and  facts, "asto 
the  liability  of  the  United  States  for  the  wrongs 
of  which  complaint  is  made.  In  other  words, 
the  jurisdiction  of  tbe  Court  of  ClaimH  was  so 
enlarged  as  to  embrace  this  particular  demand 
and  to  authorize  such  judgment  as,  under  all 
the  evidence,  would  m  consistent  with  law. 
Here,  however,  we  are  met  with  tbe  eugges- 

«nenl  principle,  appli- 

Id,  in  GObom-r.  Oniud 
Slatei,  7S  U.  a  8  Wall.  869,  876  ri9;468,  4S4], 
to  aUgo<renimenta,  which  "forbida,  od  a  policy 
Imposed  by  necesrity,  that  Uiey  shoold  bold 
themselves  liable  for  unauthorized  wrongs  In- 
flicted by  their  otSoeia  on  the  citizen,  though 
occurring  wbUe  ennged  In  the  discharge  of 
offldal  dutiea."  Dia  CongreaB  Inlend  to  abro- 
gnlethia  principle  ao  far  aa  thedemandsof  the 

8re«ent  ploIntiSs  are  concerned  t  Did  It  Invest 
le  CooR  of  Cldnu  wtthjuriadiction  to  render 
a  judgment  against  the  United  States  upon  its 
appearing  that  the  revenue  offlcen  transcended 
the  authority  conferred  upon  than  by  law,  or 
had  exercised  their  authority  In  such  manner 
aa  made  them  personally  Uablfi  In  damages  to 
the  plalntifbt  There  would  be  some  ground 
for  BO  affinnalive  answer  to  these  quesuons  If 
the  statute  had  not  required  the  cmirt  to  pass 
npon  iMtb  tbe  law  and  Uie  facta  "as  to  the  lia- 
I5S]  mUty  of  the  United  SUtea."  If  the  focts  dla- 
ckMed  a  caae  of  uBauthorlzed  wrongs  done  to 
the  idaintlfls  br  the  revenue  offlccra  of  the 
United  States,  uw  question,  l^  the  Terr  terms 
of  the  Act,  would  Mill  remdn,  wheUier  the 
United  Btales  were  liable,  in  law,  for  such  dam- 
ages aa  the  plaintlfEs  had  snatabed.  There 
would  seem  to  be  no  escape  from  tbe  conclu- 
rionthatCongiessintended  that  the  liability  of 
the  Govemnwnt  abould  be'determined  hj  the 
aeuled    prindplee  of  law.    Tbe    only  right 


upon  the 

IMM  8 


It  ia  said  that  tbe  Act,  profenedly  for  the 
relief  of  the  plalntffia,  would  be  DnavaUIog, 
nnless  it  is  so  construed  as  to  relieve  them  from 
the  operation  of  the  role  laid  down  in  Oibboni 
T.  VniUd  Bt^ta.  A  satisfactory  answer  to  this 
■oggeatlon  is  that  If  CoDereBS  Intended  to  do 
more  than  give  the  plaintliTp  an  opportunity, 
in  an  action  tor  damages  bronght  in  the  Court 
of  Claims,  to  test  the  question  aa  to  the  liability 
of  the  United  States,  upoo  the  law  and  facts, 
for  the  alleged  wrongs  of  their  offlcerL  that  In- 
tention would  have  been  eniressed  Inuneuage 
not  to  be  misunderstood.  It  la  as  if  the  plaint- 
lfEs asserted  before  Congrem  the  liability,  in 
lAw,  of  the  Govenunent  for  the  damages  tbey 
sustained,  and  Congress  permitted  them  to  in- 
voke tbe  juiWIctlon  of  tbe  Court  ttf  Clalmf  in 
110  c.s 


,vG(.^Ie 


ni-«2B 


STn-aniK  Oodbt  or  rax  Vsttmb  Stated 


npoa  motion  of  Ibe  defeuduit;  tbew  icvenl 
■uits,  by  ordra  of  the  court,  ware  coiuoUdated 
into  on«.    Id  obedience  to  thia  order,    the 

SilalntiSi  fllod  a  consolidated  complaint  setting 
Drtb  UieM  cauMa  ot  action,  the  flrst  flre  being 
the  promissory  notes  Juat  mentioned,  and  the 
sixth  being  for  tbe  goods,  wares  and  merchan- 
dise stated  as  tbe  second  cause  of  action  In  the 
flrst  of  tbe  aforamentioiied  suits. 

Tbe  defendant  In  its  answerv,  original  and 
ameoded,  denied  tbe  alleged  sale  and  deliveiy 
o(  tbe  goods  as  set  forth  in  the  sixth  cause  of 
action,  admitted  tbat  it  had  made  the  promi»- 
Gory  notes  sued  on  and  that  they  were  unpaid, 
but  denied  its  liability  tbereon.  The  other  de- 
fense consisted  In  the  all«gaUon  of  a  special 
contract  between  tbepnrtiea,  plaintilTa  auddo- 
leodant,  ptevlouB  to  tbe  execution  of  tbe 
notes,  and  aa  consldciatloo  therefor,  whereby 
tbe  former  agreed  to  mauufaccure  and  to  sell  to 
the  defendant,  for  and  at  the  price  agreed,  a 
roasting  cylloder  and  the  necewair  apparatus 
Mnnecicd  therewith,  described  In  tne  plea,  and 
also  to  manufactore  for  and  deliver  to  tbe  de- 
fendant a  twenty-stamp  dry-crushing  silver 
mill  and  Its  connected  apparatus:  and  to  erect 
and  put  the  same  In  their  places  so  aa  to  be  run 
and  operated  at  the  mine  owned  by  tbe  defend- 
ant in  the  county  of ,  Stale  of  Colorado, 

known  as  tbe— ^mlne;  all  of  which  (cylinder, 
mill  and  connections)  the  plalntlfta  warranted. 
when  put  in  their  proper  places,  under  the  di- 
rectioDS  ot  one  Angus  McKay,  would  properly 
and  satlsfaclorilv  and  In  all  ways  subserre  the 
purposes  for  wnicb  they  were  purchased  by 
the  defendant.  Tbe  plea  further  alleged  that 
tbe  cylinder,  mill  and  apparatus,  when  erected 
and  put  In  their  places,  were  defective  tn  many 
particulars,,  so  as  to  be  unfit  for  tbe  uses  for 
which  they  were  deigned,  and  that  by  reason 
of  tbeae  defects  the  consideration  of  the  notes 
f^ed;  and/bat,  to  remedy  tbe  same  and  make 
tbe  mill  operate  witb  efflclencry,  the  company 
was  put  to  large  expense  for  material  and  new 
machinery,  and  was  subjected  to  mat  Ices  and 
damage  if/  the  lone  period  of  delay  In  tbe  op- 
erations of  the  milL  The  enenses  and  the 
tpedal  damage  thus  sustained  were  pleaded 
aa  a  falliire  «  consideration,  set-ofl,  connter- 
dahn,  and  recoupment. 

On  the  trial  tbe  plaJntUT  Introduced  aa  a  wit- 
ness Wtlliam  J.  Cnalmera,  who  testified  as  to 
the  execntlon  by  the  defendant  of  the  promis- 
sory notes  sued  on,  and  further  lestified,  in  an- 
■wer  to  quesUona  asked,  as  follows: 

"Q.  Has  the  firm  [meaninc  the  plaintiffs] 
now  any  account,  not  includlpg  these  notei, 
against  tbe  defendanlT 

"A.  Tea,  air. 

account  and  eee  whether  t 
account. 

"A.    Tea  sir. 

"Q.  State  whether  the  aitlclee  mentioned  tn 
that  accotmt  were  ordered  bj  tbe  defendant. 
And,  If  ao,  when." 

To  which  gneatlon  counsel  for  defendant 
objected,  on  tne  ground  that  tbe  llems  could 
not  be  proved  wholesale  by  tbe  list,  but  the  oN 
Jection  was  overruled  t^  the  court-,  to  which 
ruling  of  Ibe  court  defendant  tfaen  and  there 
excepted, 
1082 


And  thereupon  the  wltneai  proceeded: 

"A.  They  were  ordered  at  various  timea,  by 
letter  and  verbally,  between  the  SSth  day  <rf 
July  and  December  SO,  1883." 

The  wftneu  then  proceeded  to  read  tbe  paper 
banded  him,  showing  an  itemized  statement  of 
account  aggregating  (2,681.78.  Said  witnen 
further  testuiea  aa  loUows: 

'Q.  Tou  may  reckon  tbe  Interest  [on  aaid 
Qtml]  from  January  1, 1888,  ap  to  this  time, 
at  idx  per  cent. 

"A.  »288.69." 

To  which  question  and  answer  tbe  defend- 
ant objected,  on  tbe  ground  that  It  was  imma- 
terial, but  the  object^  waa  overruled  by  tbe 
court;  to  which  ruling  defeadant  then  and 
tbere  excepted. 

Tbe  defendant  Introduced  aa  a  witoesa  one 
George  K.  Sabin,  who  testified  that  bis  occo- 

eitlon  for  the  pabt  twentv  yean  had  been  mln- 
g,  and  that  he  waa  in  tne  employ  of  tbe  d» 
feodant  as  auperlnteodent  at  the  time  of  the 
BKCtlon  of  tbe  mill  In  controversy,  and  so  con- 
tinued unto  tbe  mHI  waa  shut  down.  He  fur- 
ther leadfied,  inltr  alia,  as  follows: 

'I  have  been  engaged  In  mining  Iwentf 
yeara,  and  am  acquainted  with  stamp  mllli^ 
quanx  mills,  and  mining  machinery. 

"Q.  What  was  tbe  fair  rental  value  of  tbta 
mill  and  its  altachmentsT  And  in  giving  your 
answer  you  can  give  it  at  ao  much  per  month, 
year,  or  aucb  other  division  of  time  as  may  ha 
most  convenient  and  tntellfgible." 

To  this  qoeslion  counsel  for  plalntifi  ob- 
jected, on  the  ground  that  it  waa  not  tbe  proper 
meaauie  of  damagea,  and  farther,  because  the 
witMM  had  not  ahown  himself  competent  to 
speak  on  the  mbject;  and  the  objection  waa 
sustained  on  the  last  mentioned  ground  by  tbe 
court;  to  which  ruling  and  decision  of  tbe 
court  the  defendant  then  and  there  excepted. 

"Q.  Have  yon  been  engaged  about  mUla 
enough  to  know  what  work  they  perform'— 
wtu^  they  can  do— what  they  can  eamf 

"A.  I  bare  of  gold  mllla.  Thia  waa  the 
flrst  silver  mill  I  was  connected  with. 

"Q.    Do  you  know  their  costr 

"A.  I  think  I  do  know  something  of  their 
cost;  have  been  engaged  ia  their  construction. 
The  coat  of  this  mill  was  about  $70,000,  In- 
clnslve  of  the  machinery  and  everything  coa- 
nected  with  it. 


To  tbli  qneatlon  counsel  for  plaintiffs  ob- 
jected on  tbe  jrnmnd  that  tbe  vritness  had  not 
ahown  UmseU  competent,  and  the  obJectiOD 
waa  sustained  by  toe  court;  to  which  ruling 
the  defendant  then  and  there  excepted. 

Tbe  said  wttneaa  tnrtberteaUfied  that  the  dft 
fendant  company  operated  a  miqe  near  thia 
mill  from  which  the  ore  was  procnred  to  ran 
through  said  mill. 

"Q.  Was  there  sufficient  qoantliy  of  ore  tn 
this  mine,  acceaeible,  to  employ  tbe  mlU  aod 
keep  it  running  to  its  full  capacity t 

••A.  Tes,Blr. 

"Q.  How  long  have  yon  been  mining  and 
been  acquainted  with  oieaT 

"A.    I  have  been  mining  since  1880. 
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"Q.  Ilnve  joi),  duriog  the  ume  time,  been 
aci|iiuiDt«l  wlthtbemUlluKof  oresT 

"J.  Yn,  dr.  Tliia  mfll  U  CDlombos  was 
ihe  flnt  (tlrer  mill  I  bed  1)een  with;  liad  been 
eng^ed  In  gold  oree. 

' '  Q.  Ton  have  been  floqualDted  to  aome  ex- 
tent with  allTer  oice  end  ailver  niUsI 

"A.    Yea,  (dr. 

"Q.  Wbat  waa  the  value  of  these  orea  de- 
livered at  the  Colombus  mill  in  this  raw  atate, 
aa  taken  from  tbe  mine  readf  to  be  meltedf 
What  waa  tbe  value  for  milling  purposes T" 

To  thia  quealloD  counsel  for  plaintiSB  ob- 
jected, and  tbe  objection  waa  auBtained  by  the 
court;  to  wUcb  ruling  tbe  defendant  ibeo  and 
there  at  tbe  time  duly  excepted. 

"Q.  Do  you  know  of  any  silver  mills  of  tbe 
Mme  kind  Id  that  nelgbborhoodf 

"A.  Ko,  rir;  there  are  none  In  that  Imme- 
diate oeighborbood. 

''Q.  At  what  distance  away  do  you  know 
of  anyt 

"A.  Up  In  LeadvlUe.  I  do  not  know  of 
any  In  operation  now.  There  was  one  In  op- 
eiation  tne  other  side  of  Leadvllle  a  year  ago, 
In  Soda  Greek. 

"Q.  Do  you  knowof  any  lilver  mllla  being 
rented  at  Leadvillef 

"A.  J  do  not  know  of  any  t>eing  rented  Id 
the  Stale  aoywberel" 

The  defendant  also  introduced  aa  a  witneas 
A.  E.  Smith,  wlio,  being  duly  sworn,  teatlSed 
that  for  twelve  yeara  be  bad  been  running 
stamp-mill  works  and  quartz  mills,  and  manu- 
facturing anayers'  supplies;  that  he  had  beeu 
in  the  employ  of  defendant,  aa  foreman  of  tbe 
mill  et  Columbos,  Colorado,  from  Uarch,  1833, 
to  December,  ISEH,  and  that  be  had  aided  In 
the  erection  of  the  mill  In  controversy.  He 
also  teatlfied,  in  answer  to  questions  as  lo  the 
capacity  and  work  of  said  mill,  aa  followa,  to 
wit: 

"A.  In  the  month  of  September  (1862)  we 
milled  791  can  of  on,  which  averaged  I.SOO 
pounds  MCh,  which  makes  an  average  of  18 
iona  a  day.  In  October  we  run  BTT  cars, 
which  averaged  1,200  pounds  each,  averaging 
IS  ton*  a  day  and  a  fraction,  and  in  November 
1,117  am,  39  tone  per  day;  in  December  B09 
cars,  18  tons  a  day. 

"Q.    Can  you  slate  the  amount  of  ore  that 


Irrelevant,  and  incompetent,  and  the  objedion 
waa  sustained  by  the  oourti  to  which  ruling 
and  decision  defendant  exceplau. 

"Q.  Can  you  give  tbe  amouDl  of  ore  that 
was  milled  during  the  month  of  January?" 

To  thia  question  counsel  for  plaintlfh  ob- 
jected, on  the  ground  last  above  given,  and  the 
court  sustained  tbe  objection;  to  which  ruling 
aud  decision  of  Uie  court  tbe  defendant  then 
and  there  eicepted. 

"Q.  What  waa  tbe  capacity  of  that  mill 
per  day  upon  that  ore  from  September  i  to 
December  81,  lb89,  but  for  the  defects  in  the 
cylinder  and  eonveyoia  which  have  been  de- 
scribedT 

"A.    We  run  80  tons  a  day  afterward. 
130  U.  8. 


"Q.  With  the  mill  In  good  working  ordei, 
what  would  have  been  Us  capacllyf 

"A.    SO  tons  per  day. 
'    "Q.    What  was  the  worth  of  mlDiog  that 
ore  per  ton  f 

Plaintiffs'  counsel  objected  to  this  question, 
OD  the  ground  that  it  was  immnterial  and  aot 
the  proper  measure  of  damagea 

By  the  court  (to  the  witneaa): 

"What  waBthecoetf 

"A.  About  Hii  dollaia  per  ton  and  a  few 

The  witneas  further  teslilled  as  to  the  ex- 
pense of  operating  the  mill,  the  number  and 
wsges  of  the  men,  and  cost  of  fuel,  the  number 
of  days  tbe  mill  was  idle,  wholly  or  partially, 
by  reason  of  tbe  defects  comj^inca  of,  the 
saving  of  wages  by  diminution  of  tbe  working 
force  when  the  mill  was  idle,  and  the  eiteut  to 
which  employ^  were  turned  to  other  labor 
while  the  mill  was  not  running,  and  naa  then 
further  interrogated  by  counsel  for  defendant: 

"  Q.  What  wages  would  yon  have  beencom- 
pelled  to  pay  to  other  men  hadyou  employed 
them  to  do  that  same  work  lor  which  you 
paid  these  men,  during  the  Ume  the  mill  waa 
atoppedf 

To  this  question  counsel  for  plnintlfb  ob- 
jected, and  the  objection  was  sustained  by  the 
court;  to  which  ruling  and  decision  of  the 
court  defendant  then  Hod  there  excepted, 

Tbe  defendant  also  introduced  as  a  witness 
one  H.  A.  Hurlbut,  wlio  lestlUed  that  he  waa  a 
mansgiog  director  of  tbe  defendant  com|iany 
in  1681  and  1889,  and  also  testified.  ami>Dg 
other  things,  that  one  Riotti  was  a  mining  ex- 
pert and  a  mcta11ur"ist,  upon  whom  the  defend- 
ant relied  aa  to  tbe  best  method  of  eitracling 
silver  from  the  ore;  that  upon  his  recommend- 
ation the  while  roasting  furnace  had  licen  se- 
lected, and  that  defendant  had  employed  the 
Silalntlffs  as  macblnisis  to  erect  It;  thnt  the  de- 
endant  relied  on  said  RiottI  as  to  the  proper 
process  for  the  separation  of  the  ores,  but  relied 
solely  on  the  plaintiffs  for  tbe  mechanical  oon- 
Btmctton  and  erection  of  tbe  machlnety;  and 
further.  In  anawer  to  questions,  leetilled: 

"  Q.  What  was  Rioltl  directed  or  authorized 
to  do  about  tbe  specMcaUonsT 

"A.  He  was  authorized  to  give  the  draughts 
man  the  incline  of  Ihe  hill — the  room  there  was 
into  the  liaae  of  tbe  reldnlng  wall— tbe  relative 
podtloiia  of  where  tbe  stamps  and  the  roasting 
CTlinder  were  to  be  and  where  the  furnace 
should  be  placed  in  poaidon,  and  to  give  rel- 
ative podlloni  and  distances. 

"^  Hadbeanythbgtodowltbtbeiiieeban- 
leal  Gonstructloo  Of  the  millT 

"A.  So.  air." 

TbeplalntUIs  recalled.  In  rebuttal,  tbe  wit- 
nesa  William  J.  Chahners,  who  further  teatl- 
fled: 

"  Hurlbut  said  that  Rloui  bad  lieen  engaged 
by  the  New  York  parties  aa  consulting  engl- 
ueer,  as  they  wanted  to  hold  some  one  respon- 
sible for  the  worliing  of  the  ores.  We  were 
notified  to  comply  wiUi  RIoiti's  directions.  In 
looking  over  the  onginal  plan  of  the  furnace 
tbe  conveyors  were  shown  In  the  plan,  but 
Btotti  said  he  preferred  .  .  .  desired  us  to  fol- 
low tbe  drawing  In  making  the  furnace.    This 
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dntwtng  ihowed  the  ooavejon,  u  ifterwaida 
put  In  Oie  mUL  We  chuged  the  oiigiD&l  spec- 
Uicatloiis;  thej  wen  never  accepted  by  the 
oompu^,  they  retake  to  accept  them.  We 
had  tbe  acceptance  of  lUottl  of  the  plana." 

At  the  ciOiteliulDn  of  the  testinioiiy  the  de- 
fendant reqneated  the  oomt  In  writing  to  give 
to  the  ]nr;  the  foUonlng  Inatractions  on  the 
right  of  defendant  to  recoup  damagee  In  said 


rBDDlng  order  the  mill  or  mBchioery  meDliooed 
hi  defendant^  KCond  defense,  and  entered 
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mechanically  loadequate  for  die  purpose  in- 
tended, or  waa  not  complete  nor  executed  in 
proper  manner,  or  If  the  work  waa  unaUllfully 
perromied,  then,  in  thig  aclioa,  the  defendant 
would  bo  entitled  to  recover  from  the  plalntifFa 
the  damagea  actually  austaloed  by  reason  of 
■uch  failure  of  tlie  plalotiffa  to  perform  their 
agreement;  and.  In  meaauring  the  damsgea.  If 
any,  anatained  t^  deteadant,  you  may  consider 
the  lose  of  the  ate  of  the  mill  and  machinei7, 
either  wholly  or  partially,  reaulling  from  auch 
defects  and  unaldltful  performance:  and  any 
nuna  paid  outby  defendMtfo  remedying  defects 
and  making  repairs  in  such  mill  and  machinery 
In  coneequence  of  such  defects." 

Which  instructions  the  court  refused  to  glTe; 
and  to  auch  deddon  and  refusal  the  defendant 
then  and  there  at  the  time  duly  excepted. 

"In  estlmadng  defendanfa  damages  in  con- 
sequence of  plaintiff's  breach  of  their  under- 
taking, if  you  dnd  there  waa  such  a  breach, 
yon  may  also  consider  the  necesaaty  and  im- 
mediate loss  of  profits  Incnired  by  the  defeud- 
aot  during  the  period  when  the  sud  defendant 
wa^  by  reason  of  the  alleged  defects,  deprived 
of  the  use  of  auch  mil]  ana  machinery." 

Which  InatntcUona  the  court  refused  to  give, 
and  the  defendant  excepted. 

After  the  conclusion  of  the  evidence  and  the 
argument  of  counsel  In  said  cause  the  court,  of 
Its  own  motion,  Inetmcted  the  jury  as  to  the 
law  of  aaidcausei  and  on  the  question  of  the 
measure  of  defendant's  damages,  the  court  gave 
certain  InstructlonB,  to  the  elving  of  whlcb. 
[819]  and  to  each  several  ntopoalUon  Uierein  con- 
tained, defendant  at  Uie  time  duly  excepted. 

Mr.  Hani7  Edwin  Trenutln.  with  whom 
were  Mtttri.  Maton  W.  Tj/lar  and  Jamti  0. 
Bpeneer,  on  the  brief  for  plalntifl  in  eiror. 

No  counsel  appeared  for  defendants  in  enor. 


delivered  the  opinion  of 

and  secondastignmentaof  error  rest 
ime  ground,  and  may  be  conridered 
They  are:  firtl,  that  It  was  errOTfot 
ipon  tlie  exMuInatloiiof  the  witneaa 
who  waa  alao  one  of  the  plaintiffs), 
)  evidence  the  paper  handed  him 
I  itemized  statement  of  account  ag- 
a,581.78.  It  Is  ocntended  that  mi- 
la  character,  "  an  unproved  tarn  of 
d  account,"  was  inadmlalble  to  show 
sale  and  delivery  of  merchandise; 
that  the  court  erred  In  holding  and 


Inadmlsslbla  testimony  to  be  sufficient  evUeuce 
of  an  indebtedneaa  to  permit  Interest  on  it  lot* 
recovered,  as  teatlfled  to.  The  assumption  of 
fact  Involved  In  these  assignments,  that  the 
paper  was  admitted  in  evidence,  la  not  aaffi- 
dently  supported  by  the  statement  In  the  bill 
of  exceptions. 

Tn  obtain  a  teveisal  of  a  judgment  It  Is  nee-     [oq 
essary  that  the  fact,  upon  which  such  reversal 


This  bin  of  ezceptlODt  falls  far  abort  of  a  dis- 
ttnct  statement  that  the  paper  was  admitted  in 
evidence;  on  the  contrary,  we  think  the  im- 

Krtof  the  languageis  that  it  was  not  admitted, 
I  that  it  waa  handed  to  witness  and  read  and 
used  by  him  as  a  memorandum  with  which  to 
refresh  his  recollection  ofthearticlea  mentioned 
in  the  account  of  plaintlSs.  We  do  not  think 
the  court  erred  in  allowing  thia  to  be  done,  and 
permitting  his  [eatlaiony  to  go  to  the  jury  for 
what  It  was  worth. 

The  third  assignment  of  error  is,  that  the 
court  erred  In  musing  to  allow  ibe  witoew 
Babin,  Introduced  in  behalf  of  the  defendant. 
to  answer  the  question,  "  What  waa  the  fair 
rental  value  per  month  of  thIa  mill  and  tta  at- 
tach meotsT" 

This  ruling  of  the  oomt  was  manifestly 
proper.  It  appears  from  the  testimony  of  this 
wltnesa  himself  that  he  knew  of  no  other  eHver 
mQl  in  the  nelgbbotbood  of  Columbus:  that  be 
knew  of  none  whatever  at  that  time  in  opers- 
tioD;  that  he  knew  of  no  silver  mill  that  had 


had  ever  been  connected  with,  though  he  bad 
been  engased  In  mInInK  for  twenty  ycara,  and 
was  acquainted  with  gold  mlllB  enou^  to  know 
what  work  they  can  perform  and  what  ther 
can  earn.  He  evidently  had  no  such  knowl- 
edge of  the  marketable  condition  or  rental 
value  of  such  proper^  aa  would  render  hla 
opinion  erf  any  use  to  the  Jan  beyond  the  mer- 
est gueaa  or  conjecture.  Hu  knowledge  and 
experience  of  mining  mills  was  such  as  to  render 
him  competent  to  testi^  a*  to  the  cost  of  coo- 
stmction,  the  value  of  machlMry,  and  the  ex- 
pense of  putting  it  up;  and  upon  these  points 
his  testimony  waa  adnutted,  aiid  was  to  the  ef- 
fect, among  other  thlnoL  fiutt  the  mQl  com 
«7S,0D0. 

Tlie  fourth,  fifth,  sixth  and  seventh  aaslgn- 
menls  of  error  are  based  upon  the  ruUngs  of 
the  court  on  the  oblectloiuof  the  pUndr  ~ 
-  "    (hadr- 


It  doea  not  u>peai  dearly  from  the  bm  of  ex- 
oeptions  Ita  what  putpoae  these  qneMiona  were 
propounded.    Evidence  to  abow  that  the  capac- 


_„ , leading 

op  to  the  determination  of  Hi  value  for  Ibe 
rental.  But  after  the  defendant  atterir  tailed 
to  show,  by  any  admtsdUearidence,  that  there 
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kcluni  loss  of  me  of  the  macblnerT  during  tbe 
,  ,.  =  .  '  tJio  proflts 

ibat  would  bave  accrued  bal  for  the  defective 


period  of  stoppage,  or  the  loaa  c 


macbluerr.  Ihe  anawen  moot  favorable  to  de- 
feadant  could  oolj  hare  tended  to  abow  loesea 
too  imdeflDed  to  be  subject  to  oompntatloD,  and 
profits  too  remote  and  speculative  to  be  capable 
of  aacertalnment  Tbelngenlom  argnmentof 
counsel  fails  to  convince  us  that  the  coort  arred 
Id  sust^nlug  the  plaintiff's  obJectioDe  (o  the 
questloDB. 

Tbe  ninth  anignment  of  aror  fa,  that  the 
ooott  admitted  tbe  evidence  at  tbe  declarations 
of  one  Riottl,  with  rmard  to  tbe  placing  of  the 
machinerv  of  the  mlu,  to  go  to  tbe  Jury.  Tbe 
InlrodocBon  of  this  evidence  was  objected  to, 
upon  the  gnmnd  that  Biottl  waa  not  an  agent 
of  the  defendant  In  icepect  to  the  matters  cov- 
eted by  these  alk^«d  deolarationa. 

The  objection  does  not  seem  to  be  valid. 
The  witness  tetllfled  that  RiotU  was  author- 
ized by  defendant,  in  respect  of  the  spedflca- 
tlons  In  the  CMitiact  between  the  puties,  to 
give  tbe  dtaugbtsman  the  Incline  of  tbe  hill— 
toe  room  there  was  into  thebase  of  the  retaining 
wall — tbe  rdatlve  poaltionf  of  wbeie  tbe  fur- 
nace should  be  plamd  in  podtton,  nod  to  give 
relative  podtlona  and  diotances.  The  wltnmi 
Cbaltner*,  being  recalled,  testifled  that  "  we 
were  notified  to  comply  with  RiotU's  directions. 
In  looking  over  the  original  plan  of  tbe  fur- 
nace the  conv^on  were  shown  in  the  plan. 
Bat  Biottl  eaid  he  preferred  ,  .  .  desired  us  to 
follow  tbe  drawing  in  making  the  funiace. 


We  Ibink  this  direction  or  declaration  of 
Riolti  was  made  with  reference  to  the  very 
matters  which,  acctvding  to  the  testimony  of 
Burlbut  and  Chalmers,  were  directly  within  the 
•cope  of  bis  authority  and  duty. 

We  do  not  deem  it  oecesaaiy  to  consider  tbe 

Suestlons  whether  tbe  instructions  requested 
y  the  defendant,  as  above  set  forth,  and  m- 
fused,  are  correct,  as  abstract  propositions  of 
law,  wlUi  r^aid  to  the  general  prindplea  gov- 
erning the  ri^t  of  leooupment  of  aamagea. 
The  mil  of  ezceptiona  does  not  show  any  evi- 
dence tending  to  prove  aU  tbe   tactt  which 


these  InstN 


The  0 


■el  for  platntlfl  Is  emr  presses  the  aigtunent 
that  tbe  effect  of  the  ezcfudon  of  tbe  quesUoos 
above  mentioned  abut  out  all  evidence  of  the 
neceseaiy  and  immediate  loss  of  proflts  daring 
the  time  when,  by  resson  of  the  alleged  breaches 
of  the  agreement,  the  use  (^  tbe  mill  and  ma- 
ddnoy  was  lost  to  it.  It  would,  in  oar  opin- 
ion, have  been  error  to  give  inatmctlons  ap- 
pUcaUe  to  eridenee  not  dmitted.  Tbe  le^ 
prlndidea  In  those  Inatmctione,  as  requested, 
were,  so  far  as  tbqy  were  founded  on  the  evi- 
dence, sabsiaoUaUy  put  before  the  Jury  In  tbe 
general  cbam  of  the  coorL 

Tbe  Ull  d  exceptloDS  ststes  only  so  mnch 
_.  .^_  _t  ,  .     .    ..       ueatfonofdam- 

_„ Judge  having, 

SB  we  are  aatborited  to  awnme,  f^ly  left  to 
the  Jtuy  the  tattM  as  to  tbe  alleged  brescbea  of 
Ibe  contract,  instructed  them  tbal,  if  they 
found  tbe  defendant  entitled  to  deduct  from 


by  tbe  defective  macbloeiy.  It  waa  nndcabtedly 
IMV.8. 


entltied  to  deduct  therefrom  the  reutal  value  of 
the  mlu.  Recapliulsling  tbe  evidence  on  Uils 
point,  he  then  inelructed  the  Jury  that.  In  tbe 
absence  of  all  evidence  as  to  tbe  rental  value, 
they  were  at  liberty  to  allow  in  lereet  on  tbe  in- 
vestment; and  that  It  was  shown  In  evidence  tbal 
the  mill  coat  970,000;  so  that,  If  they  found  thai 
tbe  defendant  was  entitled  to  damages  for  delay 
in  runnlbg  themUl,  they  would  properly  allow  . 
Interest  at  10  per  cent  per  annum  (which  waa 
the  statutoiy  rate  In  Colorado,  Gen.  Slat.  Col. 
188S,  6  170S)  for  tbe  time  of  the  delay  ae  prov.  [823) 
en.  He  fawtrocted  them  further,  that  then 
waa  more  in  tbe  way  of  damages  shown  In  die 
wages  of  the  men  employed  in  the  mill  whose 
time  waa  lost  while  the  mUl  was  Idle;  and  that 
for  this  loea  of  time,  daring  which  they  were 
receiving  wages  from  the  defendant,  tbe 
amount  so  ptM  coald  be  added  as  an  element 
of  damages  to  be  deducted  from  the  plaintUV 
demand. 

We  think  the  law  of  the  case  was  fully  dli- 
dosed  to  the  Jury,  and  that  fuller  or  more  sp«> 
ciflc  instructions  were  not  required. 

ThtjMdgmeat  qf  Oie  Cireuit  Oovrtiii^lrnud, 


THE  8TILLWELL  AND  BIEROE  MAK- 
UFACTURDiG  COMPANY,  F(f.  tn  Brr., 


AHOB  PHELPa 


of  tne  dtIc* 
le  raaohmerf 


L  When  tbeie  was  an  agreement  brptalntUI  to 
furnlali  maoUoerraod  to  put  It  in  opnaOoa  lir  ^^ 
teodant's  milL  and  one  Imt^lnieat  of  tne  n 
mm  to  be  Mdd  on  thedeUverroT  "  ■' 

and  iMfora  tbe  oomidetion  of  the , 

DOt.ln  Older  to  oilitle  bin  to  avoid  paring 
— "-'mot  prioe.  ac  In  oeder  to  reoover 

^IdUA  bnaoh  of  oontraot,  take  ont 

•f  atMl  iDterrupt  his  bualneB  to  obtain 

,..  — „ s7  etoewbers. 

t.  nte  rule  of  damages,  wime  suoh  maahlnerr 
./as  ImpropeHjoonstouotMiti  to  deduct  from  tbe 
oontiaot  prioe  the  ooat  of  alKdng  the  oonstniotlon 
of  tbemaehlnerr.so  ss  to  make  icoontormtotbe 
ooDtiaat. 
&  A  DoUoa  glvao  by  defendant  to  plaintiff  that  If 


4.  Whether  a  wttneia,  oaUed  to  teatlfv  to  a  matter 
of  opinion,  bia  luob  quBlUcatlaDa  and  knowledge 
as  tomato  hie  lesHmony  admlariMe.  I*  apreHmb- 


testbnon;  admUetUe,  k  a  preHn 
"~  the  Jodge  prealdliig  acihe  bau^ 
of  It  Is  oonolusivetnolaa  olearlr 
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ebown  tobeer 


18.  DtadidApraiS,lS89. 

Pr  KRROR  to  the  drcolt  Court  of  the  United 
Statea  for  the  Esatem  District  of  Wisconsin, 
to  review  a  Judgment  in  favor  of  defendant  in 
an  action  to  recover  for  macblneiy  put  in  a  milt. 


Statement  by  Mr.  JvtUet  Ormwt 

This  was  an  action  by  an  Ohio  corporatloa  [Btl] 
aninst  a  citizen  of  Delavan  tn  the  Slate  of 
Wlsoonsln,  npcHi  a  contract  In  writing,  by 
wbich  flte  plwitlfl  agreed  "to  rnrnlsh  and  put 
in  complete  operation  for  the  second  party.  In 
lOH 


BuPBRUB  CouBT  or  THK  Uhitbd  Statw, 
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lits  flouring  mlU  KL  DeUvan  aforesaid,  one  flrat 
•claw  aeveDtj-Aye  tHurel  capacity  roller  mill 
■complete,"  iDcladlog  oeitaiD  roacbineiT  ipec- 
Ifled;  "the  flrat  par^  to  use  all  tnadiiaerv, 
belting,  tie,  etc.,  now  la  said  QouriDg  mill 
that  is  In  proper  conditloD  f<ir  use,  except  what 
1b  now  Id  uee  on  tbe  rye  and  feed  side  of  said 
tnlll;  all  of  said  mill,  macbinsTj,  fixtures  and 
.apparatus  to  be  new  and  flnt  claaa  lii  eveiy 
way  and  of  latest  patiern,  except  as  above 
specified,  and  to  be  completed  and  put  in  com- 
p1el«  mnning  order  within  ninety  days  from 
tbe  date  bereof  "j  and  iJie  defendant  agreed  to 
paj)  the  pl^ntlff  "  for  tbe  said  mill,  axtnrea, 
•etc.,  complete  as  above  specified,  and  put  In 
■complete  operation  Id  his  flouring  mill  at  Del- 
avan  aforesaid,"  the  mm  of  90,000,  as  foUows: 
|3,000  "  upon  tbe  arrival  of  said  mill  and  ma- 
■cbineryat  hiamllllD  Dclavan,"  $4,000  "  when 
-said  mill  ia  completed  and  In  ninDing  order  to 
the  satisfactioo  of  tbe  second  ptutj,  and  the 
remaining  $3,000  "within  ninety  days  after  the 
■completion  of  tbe  said  mill  aa  aforesaid,  tbe 
fiTBt  party  to  atari  the  mill  and  see  that  It  ia  In 
-complete  runuing  order."         • 

The  complaint  alleged  tbe  plaintUTs  per- 
formance of  the  contract  on  Its  pari,  the  de- 
fendant's payment  of  $3,273.47,  and  his  refus- 
al to  pay  the  balance  of  $B,7S7.S3,  which  tbe 
Jlaintiff  sought  to  recover,  with  inlerest.  The 
efendaot  io  bis  answer  set  up  by  way  of  de- 
fense, Bod  also  under  a  counterclaim  for  $11, 
000,  delay  oo  tbe  part  of  the  plaintiff,  and  de- 
fects Id  the  manufacture  and  design  of  tbe 
machinery  furnished,  whereby  the  defendant 


tract,  and  bod  been  deprived  of  the  use  of  his 
flouring  mill  and  Injured  In  hia  husiness.     The 

Elaintln  Bled  a  replication,  denying  all  tbe  al- 
gations  in  the  counterclaim. 
At  the  trial,  tbe  plaiatifC  Introduced  evidence 
tending  to  show  that  the  machinery  was  put  In 
the  defendant's  flouring  mill  Id  compliance 
with  the  terms  of  the  conlract.  except  for  a  de- 
lay of  several  weeks,  in  pari  chargeable  to  the 
ISZtl  defendant's  fault,  and  was  tested  In  February, 
1884,  with  satisfactory  results. 

On  tbe  question  of  tbe  damaees  to  which  the 
defendant  was  entitled  for  tbe  oel ay,  the  plaint- 
iff called  as  a  witness  one  Odssner,  who  trifled 
that  he  was  the  owner  and  manager  of  a  roller 
flouring  mill  of  about  seven^-flvu  to  one  hun- 
dred barrels  capacity  b>  ao  adloinlog  county, 
aod  was  personally  familiar  with  roller  mltb 
and  tbemuling  busmeaa;  but  bad  never  seen  the 
defendant's  mill,  or  lieen  in  Deliivan,  and  knew 
notblns  from  personal  obserrallon  or  knowl- 
edge of  tbe  extent  of  the  custom  work  of  tbe 
mill,  its  budness.  or  product,  or  of  tbe  water 

He  was  then  asked  Instate  tbe  rental  value  of 
tbe  mill  in  question.  In  Ms  judgment,  during 
the  period  in  question.  The  question  was 
objected  to,  "  because  the  witness  had  never 
seen  aod  bad  no  personal  knowledge  of  the 
property  in  question,  nnd  was  therefore  Incom- 
petcQi  to  testify  as  to  rental  value."  Thecouri 
sustained  the  objection,  and  the  plaintlS  — 
«ep(«d  to  the  ruling. 

Tbe  witness  was  then  asked  to  Mate  nch 
rental  value,  "  upon  the  supposition  that  tbe 
«aid  mill  hod  a  good  water  power  and  all  the 
1C8S 


busineas  It  could  attend  to,  u  claimed  bj  tbe 
defendant,  and  a  capad^  of  manufacturing 
Mventv-flve  barrels  per  day."  To  this  ques- 
tion the  same  objection  was  made,  and  sus- 
tained by  tbe  court,  and  tbe  plaintiff  excepted 
as  before. 

Tbe  defendant  tLsn  introduced  evidence  tend- 
ing to  show  that  the  machinery  and  work  fur- 
nished by  tbe  plaintiff  did  not  comply  with  tbe 
contract,  and  did  not  aod  could  not  operaiu 
satisfactorily;  and  that  bis  flouring  mill,  with 
the  marhlDeiT  constructed  and  placed  therein 
by  tbe  pUlnlUf,  did  not  asr'  would  not  4o  as 
good  work  aa  other  roller  milU  of  like  capaci^: 
and  that  It  was  necessary.  In  order  to  pot  it  In 
condition  to  do  such  work,  to  expend  the  sum 
of  $3,772,  Including  $1,100  for  tbe  coat  of  oew 
machinery;  and  that  tbe  defendant  did  thta 
after  his  attomeya  had  served  npon  the  plaint- 
UTs  attorney,  and  tbe  plaintiff  bad  o^lected  to 
comply  wiu,  a  notice  in  these  words:  "  If 
your  clients  do  not  within  teu  days  proceed  to 
put  the  mill  in  repair  so  that  It  wljl  do  good 
work,  Mr.  Phelps  will  employ  tbe  best  mill- 
wrights he  can  obtain  and  put  the  mill  in 
order,  and  charge  the  expense  to  your  clienta." 

The  court,  at  tbe  plalndff'a  request,  gave  to 
tbe  jury  the  following  instructions:  "The 
plaindfi  was  entitled  to  a  fair  test  of  Ibe 
machinery  put  Into  tbe  defendant's  mill,  and 
nothing  short  of  Ibat  would  Justify  lU  oondem- 
natlon.  Huch  a  test  requlrn  an  ample  power 
to  operate  the  machinery  to  the  best  aavantage; 
and  Uiis  means  the  whole  of  the  machinery.  If 
the  lory  And  that  the  machinery  wa*  designed 
and  intended  to  be  operated  together.  It  alao 
coolemplatee  coinpetent  management  by  a  mil- 
ler who  thorough^nnderstoodmcb  machlnety 
and  was  able  to  manipulate  aod  baodle  it  so 
as  to  secure  tbe  beat  reeulU  of  wblch  tl  was 
capable." 

The  court  also  Instructed  tbe  Jury  as  followa: 
"  If  the  plaintiff  broke  this  contract  by  failuig 
to  fumisb  tbe  defendant  socb  a  mill  as  It  was 
bound  to  furnish,  then  tbe  defendant  bad  the 
right  to  ^ve  the  plaintiff  notice  that  it  was  re- 
quired to  remedy  the  defects,  and  on  Its  failure 
to  do  SI)  tbe  defendant  could  then  proceed  and 
correct  tbe  defects  himself,  to  that  tbe  mill 
staoiJd  be  mob  aa  be  was  entitled-  to  have 
under  the  contract,  an^  '  ' 

and  neceflsaiy  ezpeuM 
plaintiff.  Tbe  limit  to  whldi  the  defendant 
could  go  Id  that  direction  Is  Ibis:  He  would 
have  tSe  right  to  make  tbe  mill  completely  an- 
swer tbe  demands  of  tbe  coDtract  and  noudns 
more,  that  is,  a  first  dass  complete  roller  mill 
of  the  designated  capacity,  capable  of  doing  as 
good  work  as  other  flrat  class  roller  lallls  of 
Smllar  grade  and  capad^  would  do  on  tbe 
same  kind  of  stock.  He  would  onlv  have  tbe 
rlAt  to  Incur  sod  make  tbe  nlalDlIff  charse- 
abie  with  such  expenses  a 


matters  of  detail  s 

complete,  capable  of  doing  the  work  o 
plated  by  the  contract,  then  the  additional 
work  on  the  mill  should  have  been  limited  to  ■ 
such  alterations;  but  it  It  could  not  be  thus 
perfected  without  more  radical  changes  and 
additions,  tben  the  defendant  had  tbe  right  to 
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prooMd  M  tar  u  Ktual  necesritj  required, 
maldtig  the  expenae  of  the  woA  u  mod- 
erate and  reuoDable  aa  the  drcumstaDcea  pei^ 
mltted." 

Tbe  plalnUff  excepted  to  tbis  portfon  of  the 
fDMrucaotia,  for  tbe  reaaoo  that  "Tbe  nme  an- 
thorlsei  tbe  Jury  to  allow  the  defeodant.  and 
to  deduct  from  tlie  claim  of  Ihe  plaintiff  as  a 
part  of  the  eipoise  of  cbangln);  the  mill  over 
•0  a>  to  make  it  conform  to  tbe  contract,  the 
«oet  of  tbe  oew  machiDery  put  Into  tbe  mlU, 
amoiiDtlng  to  |1,100." 

The  Jury  relumed  a  verdict  by  whicb  "They 
Had  tbe  issue  bereio  in  favor  of  the  defeodsnt, 
but  that  tbe  defcodaut  is  aot  entitled  to  recover 
'damaces  against  tbe  plaintiS  to  excess  of  tbe 
plainOfra  claim  against  the  defendant. "  Judg- 
ment was  rendered  on  the  verdict,  and  the 
plaintiff  sued  out  tbla  writ  oF  error. 

Mr.  Oenr  W.  B»Mltan,  for  pialutflf  In 
«rror: 

Where  tbe  thing  funlBbed  la  to  be  aatlafao- 
toiy  to  the  purcharing  party  and  be  neglecta  to 
ntnm  or  to  offer  to  return  It,  but  takes  it  into 
poasesalon  and  uses  it  either  In  Ibe  shape  in 
which  It  is.  or  for  the  purpose  of  making  it 
over  into  someibing  different,  be  thereby  obit- 
gatee  blmself  to  pay  for  it  at  the  contract  price, 
and  la  not  at  liberty  to  recoup  the  cost  of  such 
leoonstruction  in  an  action  for  the  price. 

Campbell  Prinlina  Pm"  Oa.  v.  Thorp,  86  Fed. 
Bep.  414»:  MeOtrren  v.  MalTvlti//J  Qnj,  189; 
Brot»n  V.  Foiter,  118  Mass.  IBS;  Wood  R.  db  M, 
MaeMne  Oo.  v.  Smith,  SO  Mich.  G70:  BaXlidie 
T.  Butter  Strait  R.  Co.  63  Cal.  676;  H^man-7. 
Oaliaher.  6  Daly.  43;  Bingtrlv  v.  Tliaj/er,  1 
Cent.  Bep.  62,  108  Pa.  291;  SiUb},  Mt^.  Oo.  v. 
O/iieo,  84  Fed.  Bep.  888;  SetUv  v.  WeUa.  IS 
Cent.  Rep.  4S3,  120  Pa.  69;  MoOluTe  v.  Briggt, 
1  New.  Bng.  Rep.  621, 08  Vt.  83;  Baltimore  <C 
O.  B.a>.  T.  Brydm,  8  Cent.  Rep.  818,  00  Ud. 
198;  Piano  Mfg.  Oo.  v.  BaU  (Mich.)  12  West 
Bep.  482;  Ptatt  v.  Brodeiiek  (Hlcb^  14  West, 
liep.  800;  MeOarmiek  Hanntlng  MaeMtu  Oo. 
T.Okarovm,  88  Uimi.  88;  Qraj/  v.  N.  J.  Otni. 
S.  Oo.  11  Hun,  70. 

Tie  measure  of  damwea  for  breach  of  con- 
tract for  putting  up  partlonlar  work,  as  for  In- 
stance, a  steam  boiler,  by  doing  the  work  un- 
sUUfiuIr  or  with  defective  material,  Is  the 
diflmeDce  between  its  value  in  Its  defective 
«cndition  and  what  lla  value  would  be  If  com- 
peted In  compliance  with  the  contract. 

What  T.  Broekway,  40  Mich.  909;  MorrOtr. 
JfkfiangaU,  89  WiB.  360;  BoolAbi,  v.  SeaUi,  37 
Wis.  (OS;  BonntS  v.  Jaeeit,  86  Wis.  09i 
Wood's  Ibyne,  Dam.  g  118. 

A.  party  may  return  or  offer  to  return  an  ar- 
ticle wtdcb  doea  not  comply  with  tbe  terms  of  the 
varran^,  and  recover  back  what  he  has  paid. 

Weodb  V.  WhUntB.  38  Wis.  M. 

A  witness  famfllar  with  audi  property  In  a 
nelgbborlog  citv  where  the  conditions  are  aiml- 
Ur  ought  to  be  competent  to  testify  »a  to 
cental  value. 

BuOfT  V.  MeAning,  15  Dl.  488;  Alfonto  v.  U. 
A  8  Story,  431:  Siurgi*  v.  Enapp,  S3  Vt.  681; 
Waibeek  v.  IT.  7.  Cent.  R.  Oo.  86  Barb.  644; 
WMtney  v.  Thoaer,  117  Mass.  02S;  Oliqwt  v. 
r:  a  70  TT.  8.  8  Wall.  114  (18;  116). 

Mr.  John  T.  Ftah  for  defendant  in  error. 

lAee  A  d  and  note.  1 L  k.  A.  Ml  tEd.1 
ISO  V.  s. 


Mr,  Juitite  fh-ay  delivered  the  <fAiilm  of 

The  principal  position  taken  In  tbe  argu- 
ment for  tbe  plaiutifl  is  that  the  defendant, 
bavlne  received  and  relolned  the  machinery 
furnished  under  tbe  contract  sued  on,  was 
bound  lo  pay  tbe  contract  price;  and,  in  sup- 
port of  this  position,  cases  were  cited  holding 
that,  under  a  contract  to  manufacture  or  lo 
furiush  a  chattel  satisfactory  to  the  purchaser,  . 
the  purchaser.  If  be  takes  possession  of  and 
uses  It,  thereby  conclusively  accepts  it  as  satis- 
factory and  binds  himself^  to  pay  tbe  whole 
contract  price. 

Considering  the  Instructioni  given  at  tbe 
plaintiff's  own  request  and  the  grounds  on 
which  the  plaintiff  ezcepl^^d  lo  tbe  other  In- 
structioos  of  the  court,  it  is,  to  say  the  leoHt, 
doubtful  whether  tbis  point  is  open.  But, 
assuming  it  to  be  open,  It  clearly  cannot  be  sus- 
tained, and  tbe  cases  cited  are  inapplicable. 

Tbe  plaintiff's  agreement  was  nnt  for  a  salt 
of  the  machiney .  subject  to  a  condition  that  It 
should  be  saiisfactory  lo  tbe  purcbaser.  But 
it  was  an  Bgreement,  nnt  onl^  to  furnlsb  ma. 
cbinery  of  a  certain  description  and  quality, 
but  also  to  set  it  up  and  put  it  In  complete 
operation  in  the  defendant's  mill.  Tbe  ma- 
cblaerywastobeerected  on  the  defendant's  land 
and  made  part  of  his  mill;  and  one  installment 
of  the  price  was  to  be  paid  on  the  delivery  of 
tbe  machinery  there,  and  before  the  plaintiff 
bad  completed  the  work  to  the  satisfaction  of 
tbe  defendant  In  such  a  cnse  It  would  be 
tnont  unreasonable  to  compel  the  defendant,  m 
order  to  entitle  him  lo  avoid  paying  the  whole 
contract  price  or  to  recover  damages  for  tbe 
plaintiff's  breach  of  contract,  to  undergo  tbe 
expense  of  taking  out  the  machinery  and  the 
prolonged  interruption  of  Ills  business  during 
the  time  requisite  lo  obtain  new  machinery 
elsewhere.  The  rule  of  damages  adopted  by 
the  conrt  below,  of  deducting  from  the  con- 
tract price  tbe  reaaonable  cost  of  altering  tbe 
construction  and  setting  of  tbe  machinery  so  as 
to  make  it  conform  to  Ihe  contract,  Is  the  only 
one  that  would  do  full  and  exact  Justice  to 
both  parties  and  Is  In  accordance  with  the 
decisions  upon  similar  contracts.  Bet^amin 
V.  BiRard,  64  U.  8.  38  How.  149  [16:  618]; 
Florida  B.  Co.  v.  Smith.  88  V.  8.  21  Wall.  2W 
[23:  0181;  JfaraA  v.  McPhaton,  100  D.  B.  709. 
m  [26: 1189,  1143]:  t^lw  '■  Ofc*.  6  Car.  & 
P.  887j  Thomlcn  v.  Ptoce,  1  Mood,  &  Rob, 
818;  A^m  v.  Cameron,  8  Tyrwh.  907;  8.  0. 1 
Cromp.  &  H.  882. 

The  notice  j^ven  by  the  defendant  to  tbo 
pla&itiff  "  to  put  the  mill  in  repair  so  as  to  do 

aood  work  "  was  sufficient  to  cover  all  altera- 
ons  necessary  to  accompliah  tbat  end. 
No  error  la  shown  In  the  exclusion  of  Oelss- 
ner's  testimony  as  lo  the  rental  value  of  a  mill 
which  he  bad  never  seen  and  knew  nothing  of. 
Whether  a  witness  called  to  testify  to  any  mat- 
ter of  opinion  baa  such  qualifications  and 
knowledge  as  to  make  his  testimony  admissible 
ta  a  preUmlnary  question  for  the  Judge  pre- 
siding at  the  trial;  and  his  decision  of  it  la  con- 
clusive, unless  claariy  shown  to  be  erroneous 
In  matter  of  law.  iVKna  v.  Sttobwy,  183 
Haas.  317,  and  cases  cited;  Sorg  v.  Ftnt  Ger- 
man Congregation,  68  Pa.  10& 
Jiidgment  affirmed. 


),Goo^e 


SnFBBMK  CotntT  ov  Tint  UMmD  Statzb. 


JOHN  BYNNOTT  n  au.  Apptt. 
MICHAEL  8HAUOHNE38T. 


<8ee  B.  a  Beportor'i  ed.  SnMWL) 


1.  The  flndlnoB  of  tact  In  thig 

posfUonB.rellBaupoiibj'plalotlB , 

t«nd>iit  wlllfullj  misled  plBlntUIi  u  hi  Induoed  thPm 


noner  taoowieal : 
nalil*  SMj  «f  on^ 
l^dntilBi  of  Um  n' 


e  lew  thui  Its  value 


_. ,i„_- ,., luordlnan 

otMorvnaMiddtuatea  onttiepathwIilcbplBlDaflb 
traveled  to  gotat  to  Mid  from  thedr  work  and 
wfaloli  mtutfiBvebeea  known  to tlMm,  •renottlM 
lubjeot  of  ooneeklmeDt  and  mlarepreaentation. 

[No.  176.1 
BubmitttdJan.  tS,  1883.  Deaiied  April  tt,  1889. 

APPEAL  from  a  Jadgment  of  the  Sapreme 
Court  of  tbe  Terrltorf  of  Idaho,  in  faror 
of  defeadaot  in  an  action  to  uiduI  the  sale  of  a 
tf  ver  mine  and  to  compel  him  to  reconve;  the 
Mine.    A^rmtd. 


delivered  the  opinloD 


Mr.  Jvittet 
of  the  cooit; 

On  the  34Ui  of  Hay,  1683,  John  Synoottand 
Peiei  Welch  commeDced  an  actioD  in  one  of 
the  territorial  courts  of  Idaho  TerritorvagalDBt 
Mlcbael  ShaughneasT,  to  have  annulled  the 
sale  of  the  Eureka  SUver  Mine,  dtuated'  in 
Mineral  Hill  mining  diatrict,  Alturas  County, 
In  that  Territory,  and  to  compel  him  to  recon- 
vey  tbe  aame  lo  them  an  vendora.  In  their 
complaint  the  plalntiSs  alleged  that  on  the  Sth 
day  tA  July,  1881,  they  were  the  ovnera  each 
of  an  uDdivided  one  naif,  and  in  the  taivful 
posgesdon,  of  the  Eureka  iHver-mlnins  claim, 
particularly  deecrtbing  It  by  metes  and  bounds, 
which  they  had  located  In  Jane,  1830,  and 
upon  which  they  had  developed  a  imall  team 
or  vdn  of  galena  on,  worth  aDout  $1,000;  that 
thl*  vein  waa  all  of  the  ore  which  had  been 
dlacovered  by  them  or  either  of  them,  upon 
the  mining  claim,  up  to  Itiat  time,  and  that  they 
were  Ignorant  of  the  eztatence  of  any  other 
vein  or  body  of  ore,  and  believed  that  all  the 
valne  that  was  then  attached  to  the  mining 
claim  arose  from  the  developments  they  had 
made  upon  the  claim  and  the  ore  they  had  dis- 
covered, and  did  not  eicoed  $2,600:  that  on  or 
abont  the  Sd  of  July,  1881,  Uie  defendant,  by 
his  agents  andemployte,  had  dlscorored  upon 
a  part  of  the  Eoieka  mining  daim,  remote 
from  the  places  where  the  pGrintUb  had  been 
at  work,  a  large  and  Taloable  vein,  or  body  of 
ore,  from  eiofaieen  liidea  to  four  feet  in  tuck* 
neM,  extending  about  seventy  feet  contin- 
uously along  nid  vein,  the  ez&tence  of  which 
rendc^  the  mine  worth  at  least  $100,000, 
and  of  the  ezistanoB  of  which  these  platntltts 
were  whollj  tenorent;  that  the  defendant,  by 
his  agents  ano  servants,  intending  lo  dieat  and 
defraud  these  plaintllfa,  fraudulently  and  false- 
ly concealed  and  auppreased  from  tliem  the 


knowledge  of  the  existence  of  mch  vein  or  or* 
body,  and  misrepresented  the  facte  concerning 
the  same,  and  fnudulentiy  and  falsely  npre- 
eented  to  tbetn  (hat  no  other  ore  body  or  vein 


order  lo  enable  him  to  purchase  ^  mining 
claim  at  a  price  far  below  lis  real  valoe;  (hat 
by  means  of  such  false  and  frandulent  con- 
cealment and  misrepresentatioiu  these  plaint- 
iffs, who  believed  uie  same  to  be  tme,  were 
made  to  believe  Ihat  no  other  body  or  vein  of  ,__.. 
ore  existed  In  the  mlnhig  claim  than  that  e^**! 
which  was  known  to  them,  and  that  the  reni 
value  of  the  claim  was  not  more  than  $9,300; 
that  immediately  prior  to  the  discovo;  of  the 
ore  vein  or  ore  body  by  the  defendant,  these 
plalntifb  had  employed,  one  Henry  Porter  as 
an  agent  lo  find  for  tbem  a  purchaser  of  theit 
claim  at  the  sum  of  $3,600,  and  aimed  to  pay 
him  ten  per  cent  of  that  sum  u  he  should 
make  a  sole  thereof  at  the  price  mentioned; 
that  during  such  emi^ovment  of  Porter,  and 
while  he  was  endeavonnz  to  obtain  a  pur- 
chaser for  the  mine,  he,  nlmself,  first  made 
the  discovery  of  (he  aforesaid  ore  vein  and  ore 
body,  which  was  unknown  to  these  pblntiSs; 
that  upon  such  discoveiy  Porter  concealed  the 
same  from  the  plaintifts.  and  falsely  and  col- 
losivelr  and  for  a  consfderaiion  paid  to  him  by 
the  defendant,  to  wh,  $1,000,  Inftmned  the  d^ 
fendant  of  the  existence  of  such  large  vein  or 
ore  body,  and  then  and  there,  in  vtolation  of 
his  employmeot  bv  these  plainUffs,  and  ia 
fraud  of  their  rlgots,  entwed  into  the  em- 
plovment  of  the  defendant,  and  undertook 
ana  a^need  to  assist  him  in  concealing  from 
them  Uie  knowledge  of  the  existence  of  the 
ore  body  be  had  discovered,  and  In  obtain- 
ing the  raining  claim  from  Uiem  at  the  price 
of  $3,300,  which  was  greatly  below  its  real 
value;  that  by  reason  of  those  folse,  fraudulent 
and  collusive  acts  of  Porter,  asweUasthemis- 
repiesentations  and  concealments  of  the  de- 
fendant, these  plaintUb  were  Induced  to  put 
with  their  property  for  the  sum  of  $S.S00,  and 
to  execute  and  deuTer  to  the  def endiant  a  quit- 
claim deed  of  the  Eureka  mining  claim,  dated 
on  the  6th  di^  of  July,  1881,  wuch  was  after- 
wards dnly  recorded;  that  by  reason  otancb 
conveyance  thus  fraudolent^  obtained  from 
them,  and  if  the  same  be  not  dedared  frand> 
ulent,  nnU  and  vdd,  they  wHl  sustain  great 
pecuniary  loss  and  damage,  to  wit,  $100,000: 
that  since  the  conveyance  to  the  det^idont  of 
the  mining  claim  he  has  twen  In  the  possession 
of  the  some,  and  has  extracted  and  taken 
therefrom  a  large  quantity  of  oie  and  has 
mode  large  nrofits  therefrom,  to  wit,  over 
$8,000;  and  that  the  ^aindSs  are  ready  and 
willing  and  hereby  offer  to  repay  to  the  de-  [STB) 
fendant  the  sum  of  $3,900,  the  purebaae  price 
of  the  mining  claim,  together  with  interest 
from  July  6, 1881,  upon  a  reconveyance  of  the 

ining  property  to  them. 

The  prayer  for  relief  was.  (1)  That  the  deed 
of  Ju^  6,  1881,  be  declared  fraudulent,  noil 
and  void,  and  set  aside  by  the  court,  and  the 


tus. 


Stsrott  v.  BBATsamaxi, 


rether  with  .Uwfn)  tnterMt  from  the  dile  of 
Qie  pnrcfaMe;  9i  Tbat  the  defendant  be  de- 
creed to  ■ccooDt  to  the  plalntiflB  for  the  del 
proceeda  of  tbe  on  extracted  1^  him  from  the 
mbiiDg  claim  dnoe  his  purchase  thereof,  and 
upon  neb  accountlog  be  decreed  to  paj  the 
same  U>  the  plalntifts;  (8)  That  the  defei^aot, 
bis  Bgeott  and  emplo^M,  be  enjohied  and  re- 
strmlDed  from  interferiuK  with  tbe  mhiins 
claim,  or  extracting  or  clearing  avar  ttaj  ol 
the  ore  therefrom;  (4)  That  the  pwotiffs  be 
put  Id  poaseasloa  of  the  mlntng  claim  b;  the 
process  of  the  court;  (B)  That  the  defendant  be 
decreed  to  par  the  costs  of  this  action;  and  (6) 
FW  other  and  further  relief. 

The  answer  of  the  defendant  denied  specUc- 
«]lj  an  the  material  allesatiooB  of  the  com- 
plaint, and  set  out  In  detail  the  circumstances 
attending  the  ptirchaw  of  the  mine,  which,  if 
proved,  would  eatabHib  Us  good  futh  in  such 
poicbaae,  and  the  absence  of  any  fraudulent 
Ads  on  Uie  part  of  hlmaelf  or  any  of  his  agents 
connecled  with  anch  transactions. 


f aTor  of  the  defendant,  and  entered  a  decree 
in  bis  favor.  Upon  appeal  to  the  supreme 
court  of  the  Territor^.tbat  decree  waa  in  all  re- 
^)ecta  affirmed;  and  an  qtpeal  fhnn  Uie  latter 


f  fsct  by  the  trial  court,  and 


je  brings  the  case  here. 

The  flndtnga  of  fact  by  fl 
which  were  adopted  by  tiw  supreme  court  of 
the  Terriloiy,  are  twenty  in  number,  and  elab- 
orately set  out  all  the  facts  and  drcumstancea 
attending  the  sale  of  the  mine.  The  material 
facts,  sa  gathered  from  these  findings,  stated 
briefly,  ■are  as  follows: 

For  some  time  prior  to  the  Bth  of  Joly,  1881 . 

Ktu] .    tl>e  ^alntlffs,  Bynnott  and  Welch,  had  owned 

the  eureka  mine,  and  had  lived  in  a  cabin  n^' 


by.  Ther  had  done  conaidersble  work  In  de- 
veloping  it,  and  had  found  a  small  vein  of  ore, 
from  which  they  had  extracted,  Qirongh  sev- 


eral tunnels,  about  91,000  worth  of  __., 

lying  on  the  premises.  They  were  desirous  erf 
eellliig  the  claim,  and  entered  Into  an  agree- 
ment with  one  Porter,  to  pay  him  a  commis- 
sion of  ten  per  cent  aa  the  sale  thereof,  in  case 
he  realized  irom  such  sale  (2,500. 

Under  these  arrangements  Porter  first  ap- 
plied to  one  John  Oilman  to  purchase  the 
claim,  but  no  agreement  was  readied  between 


terwards  acted  as  the  agent  of  the  defendant 
Sbaughnesvr)  to  purchase  the  claim.  He  Id- 
formed  WaU  that  he  had  a  verbal  option  of 
purchase  at  the  price  of  tS.OOO,  aod  tbat  bis 
terms  would  be  a  commission  of  9S00,  or  one 
fourth  of  the  claim,  If  Walt  should  ptrnthaae  it. 
In  the  same  Interview  he  stated  lo  Wall  tbat  be 
thought  he  could  abow  him  something  on  the 
claim  that  would  induce  blm  tobny  It  Porter 
(hen  having  disclosed  to  Wall  that  be  had  a  fur- 
ther appointment  with  Oilman  to  resume  nego- 
tiations regarding  the  claim,  Wall  declined  to 
have  any  further  conference,  or  to  make  any 
terms  for  the  purchase,  so  long  as  negotiations 
-with  Oilman  continued. 

Porter  then  met  Oilman,  and  they  inspected 
•be  claim  together.  Porter  showed  him  float 
ore  which  he  had  discovered  at  two  places  on 
«be  claim,  one  of  which  was  <m  aod  about  the 
180  V.  S. 


claim,  and  the  other  at  a  point  about  Mty 

Sards  from  that  path.  After  this  Inspection 
llman  went  Immediately  to  Bynnott  and 
Welch.and  bad  further  negotiations  with  them, 
but  ih<^  failed  to  agreeon  any  terms.  Bynnott 
and  Welch  then  informed  Porter  tbat  they  were 
willing  to  sell  the  claim  for  92,000.  but  In  tbat 
case  could  not  allow  him  any  commlssioii. 

On  the  evening  of  tbat  day  Porier  again 
went  to  Wall,  and  resumed  negotf  iUlons.  Tliey 
went  together  over  the  Eureka  claim,  and  Por- 
ter showed  Wall  the  float  ore  he  had  found, 
and  insUted  on  liaving  one  fourth  of  the  claim 
for  bis  option  and  for  showing  the  float  ore. 
Wall  Informed  him  that  It  be  bouebt  the  claim 
it  would  be  for  the  defendant  Shaughneesy, 
who  might  prefer  to  be  the  sole  owner,  and 
proposed  that  If  Porter  would  allow  him  ten 
days  to  dedde  he  would  either  allow  him  one 
fourth  of  the  claim  or  pay  him  91,000,  to  which 
Porter  agreed,  and  at  the  end  of  that  period, 
and  after  the  purchase,  the  91,000  was  paid  to 
Porter  necordWly-  After  tbeir  examination 
of  the  claim  Wall  went  with  Porter  to  the 
cable  of  Synnott  and  Welch  and  lufurmcd 
them  that  he  would  buy  the  claim  for  $2,000. 
lo  which  tbey  assented.  Wall  then  told  them 
to  come  down  to  his  office  at  Bullion  and  make 
ont  their  deed,  and  they  agreed  to  do  so.  After 
Wall  and  Porter  bad  left.  Oilman  relumed  and 
resumed  negotiations  with  Syonott  and  Welch, 
finally  olferinK  them  91.600  and  one  tenth  of 
the  proceeds  of  the  claim,  or  9S,300  in  mooey 
for  the  whole.  He  also  informed  them  of  the 
fact  that  Porter  bad  discovered  float  ore  on  the 
place.  After  Oilman  had  gone  away.  Porter 
returned  to  tbe  cabin  of  Synnott  and  Welch, 
and  the  three  went  togelber  to  Wall's  office. 
On  tbe  way  Ibey  informed  Porter  of  tbe  offer 
made  by  Oilman,  and  InLlmaled  that  Ihey 
would  expect  the  same  from  Wall,  because 
they  were  poor,  and  could  not  affoid  to  lose  . 
the  9300,  or  pay  any  commission.  On  tbeir 
arrival  at  Wall's  office.  Porter  informed  Wall 
of  GHlman's  offer,  whereupon  Wall  told  them 
that  he  would  pay  92,200  for  the  claim,  adding, 
with  some  asperity,  that  Oilman  should  not 
have  It  at  any  price.  The  deed  from  Syouoit 
and  Welch  to  Shaughneesy  for  92,200  was 
then  drawn  and  executed  and  attested,  aod 
was  acknowledged  the  following  day. 

The  day  after  tbe  sale  Porter  did  some  work 
on  tbe  claim  at  one  of  the  points  where  be  boo 
found  float  ore,  and  on  tbe  following  day 
Wall,  as  agent  of  the  defendant,  put  miners  at 
work  at  one  of  the  places  where  float  ore  had 
been  observed,  and  in  the  course  of  a  few  days, 
by  an  open  cut  20  by  35  feet,  discovpred  a  body 
of  ore  In  place,  which,  when  taken  out  weighed 
28  tons  and  netted  the  defendant  about  9^. 

The  ore  exposed  by  Synnott  and  Weldi  was 
taken  ont  and  sold  by  tbe  defendant,  netting 
him  about  990. 

The  defendant  al-^^rwards  expended  about 
928,000  in  developing  the  claim,  and  discov- 
ered a  large  and  valuable  lode.  He  has  sold 
ore  from  It  to  the  amount  of  about  98,000. 
At  tbe  time  this  suit  was  brought  he  had 
opened  negotiations  for  the  sale  of  the  claim  at 
9100,000. 

The  plaintiffs  in  error  reet  their  case  upon 
1099   . 


SoPBEin  Court  of  tkb  Ckitzd  SrATia. 


Oct.  Tckm, 


twopiapaattlou,  Tb.:  (1)  The  defeodant,  with 
knowledge  of  the  ezkteDce  of  &  lai^  "body 
of  ore"  in  thb  clahn,  b;  his  agent,  who  made 
the  puTcbase,  wlllfuUj  misled  the  pl^ntlffB  in 
relatfoD  thereto,  and  induced  them  to  sell  for 


The  deieadBDt,  by  his.  a«;cDl  (Wall),  entered 


formed  the  defendant's  agent  of,  and  tben  pro- 
cared  a  conTerance  from  tbc  plainttSa  of  the 
cblm,  tn  fraud  of  their  rights. 

These  two  propodtioDS,  In  our  opinion,  are 
clenrlj  DCfHtlved  bv  the  ISth,  14th  and  15th 
OndingB  of  tact,  which  are  as  follows: 

"IB.  TheeTideDcein  thecaaedoeanotsbow 
ortend  to  show  that  Wall  or  Porter  or  any 
other  person  had  discovered  or  knew  of  tbe  ex- 
leience  of  any  rein  ur  lode  of  ore  In  place  on 
the  Eureka  mining  claim,  other  than  such  as 
bad  l^een  found  by  and  was  known  to  Sjnnott 
and  Welch,  in  their  excarationa,  at  any  time 
prior  to  the  sale  and  execution  of  tbe  deed." 

"14.  No  false  or  taodulent  lepresentationa 
concerning  the  Eureka  mining  claim  were  ever 
made  (o  aaid  vendors  or  anyone  else  by  tbe  de- 
fendant, or  by  any  agent  or  employ^  of  his. 

"15.  No  concealment  of  any  material  fact 
concerning  said  mining  claim  was  evermade  l^ 
the  defendant  or  by  any  agent  or  employ^  of  bis. 
Neither  tbe  defeodant  Dor  any  agent  of  bis  had 
ever  discovered  or  knew  of  the  existence  of  any 
vein  or  lode  on  said  claim  (except  such  aa 
Synnott  and  Welch  had  exposed  t^  their  lun- 
nel8)  prior  to  the  sale,  ma  until  some  d«yi  bad 
elapaed  after  the  lala," 

In  Uie  aarignment  of  errors,  however,  it  la 
Insisted  that  these  flodinge  are  not  responsive 
to  Uie  allegations  of  the  complaint  It  ia  said 
Utat  the  trial  court  did  not  make  any  flndlngs 
on  the  following  material  isnes:  (1)  Itdid  not 
find  as  to  the  value  of  the  ore  body  discovered 
in  the  Eureka  mining  claim  by  Porter,  and  by 
him  shown  to  Wall  at  the  time  the  purchase 
was  made  by  the  latter  for  the  defendant;  ^) 
It  did  not  find  as  lo  the  knowledge  of  the  ex- 
istence and  extent  of  such  ore  booy  hy  Wall, 
at  the  date  hat  mentioned;  (8)  It  failea  to  And 
whether  Porter  diacovered  any  ore  body,  aa 
alleged,  and.  If  so  when,  and  what  waa  Its 
value  and  extent;  what  concealments  were 
practiced  by  him  upoo  tbe  plalntiSa,  If  any: 
what  knowledge  de^dant  or  his  agent  had  of 
these  concealments;  whether  plainUffa  were 
offered  or  received  tbe  value  of  tbe  claim  at  the 
time  of  the  aale  thereof;  what  the  defendant 
paid  Porter  the  9I,00Ofar;  what  the  contract 
was  between  Porter  and  Wall;  and  what  were 
Porter's  relations  to  the  vendon  at  tbe  time  of 
tbe  sale. 

We  do  not  think  there  Is  much  force  in  this 
contention.  It  vrill  be  observed  that  the  baaia 
of  this  asrigument  of  error  is  the  assumption 
that  Porter,  a*  the  agent  of  the  plalntUEs,  prior 
lo  the  day  tbe  mine  was  sold,  bad  discovered  a 
valuable  Dody  of  ore,  tbe  knowledge  ot  whlcb 
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be  concealed  from  the  plalntlffe,  and  imparted 
to  the  defendant 

Thi»  assumption,  as  shown  t^  the  findings, 
to  which  we  are  restricted,  is  entirely  without 
foundation.  Neitbcr  Porter  nor  the  defsodant 
or  his  agent,  Wall,  ever  discovered  any  vein  or 
lode  of  ore  on  the  claim  at  any  lime  prior  to 
tbe  aale  thereof  by  the  plaintiffs.  Tbe  oounsel 
for  appellants  contend  that  the  court,  in  find- 
ing that  Port^  or  Wall  discovered  no  "vein" 
or  "lodb"  did  not  find  that  tber  dlMOvered 
no  "ore  body."  We  deem  It  suffldent  to  s^ 
that  the  context  of  the  complaint  shows  thtt 
those  terms  were  used  iynonymooalT  bv  lb» 
pleader,  la  the  common  penance  of  mbierB, 
and  not  with  reference  to  any  technical  diatlnc- 
tton.  The  only  indicatlona  of  any  such  oro 
body  or  vein  Uiat  had  been  found  were  draply 
a  few  small  pieceaof  ore  known  aa  "floats  (ue, 
wblcb  did  not  of  oeoesdty  Indicate  the  exist- 
ence of  any  lane  ore  body.'  Further,  tbe  fact 
that  Porter  had  found  "float"  ore  on  tbe  claim 
was  made  known  to  the  plaliitUrB  before  they 
made  the  deed  for  the  claim.  Such  purely 
surface  Indications,  open  to  all  ordinary  ob- 
servers, and  situated  on  or  near  the  path  aloor 
which  the  pMntUts  traveled  in  going  lo  and 
from  their  work,  must  have  been  known  to 
them,  and  are  not  such  as  to  be  made  tbe  sab- 
lect  of  concealment  and  misrepresentation. 
Tbe  fact,  bowever,  that  there  wai  no  soch  dis- 
covery of  an  actual  vein  w  body  of  oredemoo- 
strates  that  th«e  could  have  beco  no  such 
fraudulent  and  ooUuslve  concealment  and 
mlBrepresentation,  as  to  its  limit  and  extent,  sa 
Is  charged  in  this  complaint.  It  required  not 
onlv  a  considerable  excavation,  but  alw  a  great 
outlay  of  money  and  great  labor  on  the  put  of 
tlie  defendant  to  develop  tbe  existence  oia  vein 
of  ore. 

This  virtually  disposes  of  both  propoaltiona 
advanced  by  the  plalotlfts  In  support  of  their 
contention.  That  the  defendant  paid  Poner 
91,000,  diere  Is  no  qneetlon.  .  But  that  such 
sum  waa  paid  to  him  to  conceal  frwn  the  plain- 
tiffs hit  knowledge  of  the  existence  of  a  large 
ore  body  on  the  claim  could  not  have  been 
true;  for  tbe  flndlngs  state  that  he  possessed  no 
such  knowledge.    It  is  premimable  tttat  lb* 

ElalnttSi,  aa  men  of  ordinary  intelligence,  must 
ave  blown  that  Porter  was  to  rradve  froea 
the  defendant,  or  his  agent.  Wall,  a  commia- 
sion  for  his  work  in  the  transactions  connected 
with  the  sale  of  the  mine;  for  theflodiogs  dMw 
that  they  did  not  pay  Um  anything  out  of  th* 
sum  reoelved  from  mcb  sale,  as  their  agent, 
and  Informed  him  beforehand  that  whDe  they 
were  willing  to  sell  tbe  claim  for  «B,000^  ia 
that  case  they  coild  not  allow  him  any  com- 
mission. It  really  oould  make  DO  difference  la- 
the plaintiff  what  he  waa  paid,  atnce  they  re- 
ceived for  tbe  claim  all  they  bad  aAed  lor  It, 
and  in  reality  $300  more  than  they  had,  a  tew 
boon  before,  agreed  to  lake,  and  within  tSOof 
what  tb^  wonn  have  got  if  Porter  had  mada 
On  sale  under  Ibeir  flisl  ageement  with  htm. 

There  an  no  other  featnrea  of  tbe  case  that 
call  for  spedal  mention.  In  no  aspect  of  fl  d» 
«B  think  either  the  law  or  tbe  eqolticaan  witb 
Oh  plalnttfli. 

ittjvdgiMiatfat  Btprtm  OmrtpfOali* 
ii,  <to^ftn^  aflrmti. 
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DuTBiOT  OF  Columbia  t.  Corneu. 
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M»I    THB  DISTRICT   OP  COLUMBIA,  Jjipf., 

THOUAS  w'.  CORKELL. 

(8m&  a  Reporter^  ed.  m«U 

Oane^UUion  efnegotlabU  initrwnmt—^tel  of 

traiing  eancd&tion  and  rei*ming  —  eertiji- 

eatu  «f  inM>tednMi  <ff  DUtriet  ef  Oolumbtq. 


mnent.  In  the  oondltfon  In  whIoE  he  piiU 
aDequlYOoUly  bIiowb  ttaU  It  bai  bMo  oanoded. 
>.  Whsraoertlttuatwof  Ind^itadDCM  of  the  I>t«- 


deemed  and  oanoelMl  b?  the  proper 

Runplns  aoron  thMr  tux  inarka  of  oan 

olear  ana  pemaneot  M  HM  orlgliial  MsiutuMB, 
UablUtr  of  the  DIsbriot  upon  Uiam  oannot  be  — 
rlred  br  ita  omlMlOD  to  take  additional  pvecautloii 
■salnM  their  being  attden  and  fraodulenflr  raatored 
to  their  oriirlnal  oondltloo  bj  affaolDr  the  marks  of 
oanccUatlon. 

i.  BuobcertltloatMwereinnaBenaemonejorthe 
equlTalent  of  money  and  had  no  Talidltr  nuleee  la- 
wed  for  a  purpose  authorized  bj  law,  and  had  not 
the  oharaoler  of  commercial  paper  ao  aa  to  reader 
Ibem,  wben  traudulentlf  Inued,  valid  In  the  haodi 
of  bonaitiie  holders. 

[No.  60J 
auftmt  ttaf  Sim.  1, 1888.    JJenidtd  Mag  13, 1889. 

APPEAL  from  a  jndenient  of  the  Court  of 
Olalmi  a^nat  the  IMstrfct  of  Columbiti 
on  stolen  cerbflcates  of  ludebtedneeB  wblcb  bad 
been  redeemed  aod  canceled  and  tbe  marks  of 
nDcellatton  erased.    Beterted. 
Reported  below,  90  Ot.  01.  S29. 
Statement  by  Mr.  JutUce  Qrayi 
Tbis  was  an  appeal  from  a  Judgment  of  the 
Court  of  Claims  against  tbe  District  of  Colnni- 
bla  for  |T,TGD  and  interest  on  cerliflcatcs  of  <□- 
debiedoeas,  commonly  called  sewercertiflcates, 
lamed  bv  the  Board  of  Public  Works  of  the 
District  In  the  foUoniug  form,  nlth  coupona 
attached: 


'  bia,  approved  June  26, 1873,  and  trercpnid  out. 
U>  contractors,  Jobbeta  and  latx>rcrs,  and  soon 

became  greatly  depreciated  in  value,  and  were- 
bought  and  sold  by  broken  and  speculatora. 

After  the  crcntlou  of  tbe  board  of  audit  trr 
tbe  Aclof  Congress  of  June  20,  1874,  chap.  837, 
g  6,  most  of  these  certiflcalea,  Including  those 
fa  question,  were  presented  to  ttmt  board  and 
-redeL'med  as  provided  in  thai  Act.  18  3tst.  at 
L.  119. 

The  certificates  so  redeemed  were  canceled 
bj  stamping  across  the  face  Id  iuk,  with  a  rib- 
bon stamp,  the  words  "Canceled  by  the  Board 
of  Audit."  The;  were  then  inclosed  in  lac  beta, 
tied  up  in  bundles  of  fifty  in  numerical  order, 
a::d  placed  on  a  shelf  uader  tbe  counter  in  %. 
room  io  tbe  Trejisury  Department,  occupied  by 
several  clertu  employed  b;  the  board.  The  fact 
of  redemption  was  entered  in  a  rccistry  book. 

After  the  redemption  aud  cancenaiioD  of  tbfr 
certiQcates,  and  wbile  tbe;  were  In  the  custody 
of  the  board  of  audit,  as  above  slated,  tbey 
were  stolen,  in  February  or  Mnrch,  1876,  bV' 
one  George  H.  Farnham,  who  was  then  a  clert 


Hflcales  were  deposited,  hut  whose  dudes  were 
not  connected  with  the  redemption  or  care  of 
the  certificates. 

By  the  use  of  detersive  soap  Famham  entire- 
ly removed  from  a  large  porllon  of  the  certiQ- 
cates tbe  marks  of  cancellation.  From  other 
certificates,  on  which  some  ink  marks  slill  ap- 
peared, he  cut  off  the  couponaand  pasted  them 
over  the  partially  effaced  marks.  In  this  con- 
dition DO  signs  or  marks  of  cancellation  or  re- 
demption were  visible  on  the  certlflcatea,  but 
some  of  them  still  bad  *  soiled  o 
pearance. 


toed  t 


The  stolen  certificates  were  sold  by  Fsraham 
to  brokers  in  Washington,  and  by  them  to  one 
Ritchie,  and  by  him  to  tbe  claimaat;  aod  all 
the  purchasers  bought  tbem  for  value,  in  good 
Failh,  and  without  notice  that  they  had  been 
redeemed  or  canceled;  and  the  cortiflcatea  were 
then  in  the  same  condltioD,  in  reqtect  of  tbeir 


a  * 


DnnuoT  of  Coliticbu. 
No.  .1B80. 
^  Wnablngton,  July  lit,  1878. 

t  This  certlflesthatforworkdoneunderdlrectionoftbeBoardofPablic  Works,  ?  g- 
^  and  chargeable  to  the  private  property  adjoining  and  benefited  thereby,  there  is  ^ 
I  e  due  to  the  bearer  Five  Hnndrod  Dollars,  payable  July  1st,  1876,  with  eight  per  g 
i  centum  interest,  payable  semi  annually,  aa  per  coupons  attacked.  Issued  io  ac-  ^ 
.  cortlance  with  Act  of  Legislative  Assembly;  secured  by  pledgo  to  tbe  Commis-  ^ 
a  doners  of  tbe  Sbking  Fund  of  aeMssments  made  In  nccordance  witli  Act  ap-  K 
J  proved  June  28, 1878,  against  private  property  benefited  by  ImprovemcDU,  and  9 
I       receivable  In  payment  of  such  usesaments.  " 

Board  of  Public  Work^  ^ 

By  Jamea  A.  Magrude  ^ 

Coontorrigned;  Vrtasurtr.  5* 

Horace  J.  Froat,  s 

For  Commiirfonen  of  Sinking  Fund.  ^ 

appearance  u  to  Indicating  ngns  or  evldenoeft 
of  OQcellatloD  or  redemption,  as  they  were  at 
the  time  they  were  Ont  negotiated  by  nunham. 
and  as  they  are  now. 

The  Jodgtnent  of  tbe  Coon  of  Olalmi  In  fa- 
vor of  tbe  claimant  was  for  thenmonntof  nicb 
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lalms,  wi 

On  July  1,  1878,  such  ceilUcstea  to  the 
amount  of  about  |^,  000,000  were  Issued  by  the 
Boatd  of  Public  Works,  under  an  Act  of  tbe 
L^UlatiTe  Aasembly  of  tbe  District  of  Oolum- 
UOU.  8. 


Scnuu  CocRT  or  tux  U.nitbd  Statu. 


jMpur- 

chued  bf  him  befon  tlieir  matnil^.  90  Ct. 
OL229. 

Mtmn.  A.  H.  G»rlMid.  At^Gm.,  R.  A. 
Howard.  Auitt.  Attg-Oen.,  and  W.  I.  HUt 
for  appdtuit. 

Mr.  Samnal  Sbellabarfer  and  J.  M. 
Wllaon  for  appellee. 

Mr.  Jv*tk»  Orar  ddinred  (be  opfnlon  ol 
tbe  court: 

When  the  maker  of  a  ocgotjable  tnttrameol 
lawfully  csncela  It  before  matorit;,  bla  llaUU^ 
upon  It  ta  eztinguished,  and  caiti.ot  be  revlTed 
wUbout  bis  oonKDt  It  iBlmmnicrial  wb^er 
the  cancel]  atloD  fi  by  deed 
or  1^  writing  or  Rtamptni  _  ._ 

upon  Its  face,  piOTlded  toe  foBtrumeat,  In  the 
coodltlon  in  which  be  puts  it,  unequtTOcally 
show*  that  It  has  been  cancelod.  BiAika/  - 
>»«..  BamtbotUm.  3  Camp.  4IHI:  BwrbrMM  i.  Ma.- 
t**^J  n»rt,  8  Camp.  Vmilngham  t.  FHmrom,  7  0. 
B.  N.  8.  t)2.  86;  TgUiiM  y.  MtreanHU  Bank, 
L.  R  8  O.  P.  DIv.  eO. 

In  BvfiridM  t.  Manner*,  £«nf  EUenborougb 
Hid:  "It  ia  (be  duty  of  bankera  to  make  some 
memorandum  on  bills  and  ootea  which  have 
been  paid," — clearly  Indicating  bis  opinloii  that 
Uie  making  of  such  a  memorandum  upon  the 
securities  would  be  suffldenl  to  protect  the 
bankers  from  being  af lerwuds  held  liable  to 
any  holder  thereof. 

The  decidon  in  Ingham  t.  PHmrote,  hoi 

the  acceptor  of  a  bill  of  eichange,  who 

torn  It  in  halves  and  thrown  the  pieces  Into  the 
Street,  liable  to  one  who  afterwards  took  It,  In 
gofiA  faith  and  for  value,  from  one  who  had 
picked  it  up  and  pasted  tbe  pieces  together, 
proceeded  upon  tbe  giound.that  the  tearing  of 
tbe  bill  into  two  piecea,  as  manifest  on  Itsfice, 
"was  ut  least  as  consistent  with  its  baring  been 
divided  into  two  for  tbe  purpose  of  safer  traos- 
mission  by  the  post,  as  will)  Its  having  been 
torn  for  the  purpose  of  annulllDg  IL"  And  the 
decision  can  be  maintained,  if  at  all,  on  that 
ground  only.  Barendah  r,  Btnnett,  L.  R.  8 
Q.  B.  Div.  620,  683. 

In  BaxendaU  v.  Bmnttt,  one  who  had  giT«n 
bis  blank  acceptance  on  stamped  paper  to  an- 
other and  authorized  bim  to  fill  in  his  own 
name  as  drawer,  and  received  It  back  from  him 
unfilled,  and  put  it  in  the  unlocked  drawer  of 
his  desk,  from  wblch  It  was  afterwards  stolen, 
and  filled  up.  without  bis  authority,  by  inaert- 
Ing  tbe  name  of  another  person  as  drawer,  was 
held  not  liable  U>  an  indorsee  for  value. 

In  Statt  v.  Wau,  Fargo  it  Co.  IB  Cal.  886, 
cited  by  tbe  claimant,  treasury  warrantsof  tbe 
Stale  of  California  had  been  once  lawfully  Is- 
sued, presected  and  paid,  hut  never  canceled 
in  any  way  t>erore  Ihev  were  stolen  and  again 
put  In  circulation;  and  the  suit  was  not  upon 
tbe  warrants,  but  was  brought  by  the  Blate 
agtiinst  bona  fde  holders  wbo  had  presented 
them  a  second  time,  and  to  recover  back  the 
valoe  of  bonds  which  tbs  State  had  delivered 
to  them  In  exchange  for  the  warrants,  and 
which  they.  In  good  faith,  had  shice  parted 
with. 
Much  reliance  was  placed  i^  the  idalmBnt 
{•60)  upon  tbe  case  of  Gooke  v.  UnittH  8latt»,  ill  U. 
8.  889  r38:  887],  In  wbich  the  Dnited  SWtca 
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were  held  by  a  majority  of  this  court  to  be  Ilk- 
ble  to  a  bona  fide  bolder  of  Interest  bearing 
treasury  notes,  printed  by  the  Treasury  Depart- 
ment from  genuine  plates,  and  perfect  in  form, 
complete  and  ready  foristiie,  and  never  Issoed 
by  any  authorised  officer,  but  fnudoJently  or 
surreptitiously  put  In  circulation.  In  the  opin- 
ion, much  stress  was  htld  upon  tbe  oonstdeta- 
tions  that  tbe  Dolea.were  penoct  and  complete 
as  soon  as  printed,  tod  dS  not  require  tbe  slg- 
oatora  ol  any  ofllcer,  but,  as  soon  aa  the;  bad 
received  the  Impresalon  of  all  the  platea  and 
dies  necesaary  to  perfect  tbeir  form,  were  ready 
for  circulation  and  use;  that  in  Ibis  reraiect  they 
did  not  differ  from  coins  of  tbe  mint  wnen  ful^ 
stamped  and  prepared  for  Imnei  and  that  tbeae 
notes  were  intenaed  to  clrcuIUe  and  lake  tbe 
place  of  money,  to  eome  extent,  for  oommerdal 
purpoeea;  were  made  a  legal  tender  for  tb^ 
face  value,  ezclualveof  Interest,  at  between  the 
Oovemment  and  its  creditott,  and  passed  readi- 
ly from  hand  to  band  at,  or  In  lieu  of,  money. 
4l  U.  8.  4M  [B8:  B4B]. 

We  are  not  prepared  to  extend  tbe  scope  of 
that  decision,  and  tbe  facta  of  tbls  case,  ■■ 
found  t^  tbe  Court  of  Olaimi^  an  quite  diSer- 


and  in  that  condition  were  made  up  In  bundles 
and  put  away  on  a  abelf, whence  tiiey  were  aft- 
erwards stolen  by  a  deik,  wbo  bad  no  du^  or 
autbori»  connected  with  thdr  redemption  oc 
care,  and  who  afterwards  fraudulently  effaced 
tbe  ma^  of  cancellation,  by  the  uae  of  deter- 
sive soap,  and  by  pasUng  coupons  over  them, 
and  then  put  tbe  certiflcatea  In  circulation. 

The  provision  of  the  Act  of  Congress  of 
March  8, 1876,  cbap.  109,  g  18,  by  wUcb  cer- 
tain officers  of  tbe  District  of  Columbia  are  re- 
quired to  destroy  t?  buroing  all  redeemed  oer- 
Hflcates,  is  in  terms  and  effect  merel  v  director;, 
and  does  not  make  the  District  liable  on  audi 
certificates  fraudoleoUy  put  in  drcolation,  af 
ler  they  have  been  othennse  unmlstakaUj  can 
celed.    18  Stat  at  L.  SOS. 

These  certificates  having  been  lawfully  ex- 
lidr  face  marim 
manent  aa  tbe 


tlnguiabed  by  stamping  across  thdr  face  marim 
of  cancellation  as  clear  and  permanent  aa  tbe 
original  dgnatures,  the  liability  of  tbe  District 

^>on  them  as  negotiable  fiaper  could  not  be  re- 
ved  by  Its  omisdon  to  take  additional  precao- 
tionn  andnst  tbeir  beingslolen  and  frandulenth 
restored  to  tbeir  original  condition  by  soch 
means  as  ingenious  wickedness  might  devise. 
Moreover,  these  certificates  were  In  no  senae 
ley  or  the  equivalent  of  money.    Though 


Ity  nuless  Issued  for  a  purpose  antborfmd  by 
law,  and  as  to  which  this  court  has  repeatedly 
laid  down  and  acted  on  tbe  following  rule: 
"Vouchers  for  money  due.  certificates  of  In- 
debtedness for  services  rendered,  or  for  proper 
S'  r  furnished  for  the  use  of  tbe  city,  oroen  oi 
rafts  drawn  by  one  city  ofllcer  upon  anotber, 
or  any  other  device  of  (he  Uod,  nsed  for  Uqntd- 
atins  tbe  amounts  legitimately  doe  to  pubUo 
ctedttora,  an  of  conrse  neceasaty  fnamunenH 
for  carrrlog  on  flu  macblnery  of  monldptf 
UO  D.  S. 


,  188S.      Vkiox  TKun  Co.  of  Nbw  Tobk  t.  Sodthebh  In^xs  Nat.  no.  Ooi    '•'  SSS^-S73 


Mdmlnlitratloii,  and  for  BntldpatiDg  (he  colleo- 
iSoD  of  tucei.  Bat  to  Invest  stich  docntnenta 
with  the  chsMcteruid  Incfdents  of  commercial 
paper,  so  a*  torendertbemtn  thebaodsof  Aoria 
fldi  bolders  abmlnte  obUgalloDB  to  paj,  how- 
ever irreeularlj  or  fraudnleQilf  Ustiod,  is  an 
•blue  of  their  true  cbaracier  and  purpose." 
Jfathvitle  T.  Saj,,  86  U.  8.  18  Wall.  468,  ATI 
(32:  IM,  lee];  Wati  t.  Monroe  Oounlt/.  108  U. 
S.  74,  7B  [36:  480.  4831;  aaibome  &unlj/  v. 
Bnoks,  111  U.  B.  400. 408  [38:  470,  478J. 

CoOHlderinK  the  nature  of  these  certiflcate«, 
the  method  m  vrblch  they  bad  beeo  canceled, 
and  the  means  by  whtcb  they  were  aflerwarda 
put  in  diculatioD,  weaieof  opIoIoD  that  tbere 
UDOKTouod  for  holding  the  District  of  Colom- 
bia  liable  to  tbis  claimaot, 

Jui^prunt  nmrttd. 


THE  BOUTHERN  INLAHD  NAVIGi.- 
TIOK  AND  IMPROVEMENT  COM- 
PAHT  BT  AJ- 

(Bm  B.  0.  Beporter^  ed.  SSi^OA 

Jktd.  made  in  vMation  qf  infunetum — lis  pen- 
dene — efeet  tf  on  purehate~-ooUaterat  pro- 
oudinff — improMtaant fuTid  1^  Florida. 

L  A  deed,  made  In  vtolaUon  of  an  Injunotloii,  pre- 
▼louaky  Inued  and  wrved,  la  aubjeoc  to  the  decree 
mibsequentlr  rendered.  In  the  luit  In  vhioh  tbe  In- 
Junotion  wae  granted. 

3.  All  penonadeallnv  with  propertr  are  bound  to 
take  oooce  of  a  lult  pendlns  wlcb  recard  to  tbe  U- 
tie  thereto,  aod  vOl,  on  their  peril,  puroliaae  tbe 
wme  from  anj  of  the  partMa  to  the  amt. 

&  Alfa  pgndwit.diili'proenonted.  and  not  eoUoalvB. 
lanotloetoBpurahaaersoaitoaltectaiid  bind  hla 
iDteieM  b7  the  deorew  and  the  Ui  pendens  betrlni 
from  tbe  tervloe  of  the  lobpena  ^ter  tlie  bin  i« 
filed. 

4.  A  deoiee.  altboogh  eRooeoui  bat  not  void, 
oannotbe  qoesUoned  ut  a  eoilateiai  prooeedins. 

■  '"■*•—»-*'•*- -^  **•*'"•--""' ^-nprovement  fund 


of  tbeStateof  Vloilda  aie  meielj'  aimnl 
St^o,  InvMled  witb  tbe  lesal  title  of  the  lauua  lur 
their  more  ooDveolent  adMnlMratlani  and  the  Stale 
remalna  the  t>enelMal  proprietor,  lublaM  to  the 


lured  thenbr. 
[No.  191.1 

Argvtd  Mareh  11,  IM.  1SS9.    Deeided  April  U, 
18S9. 

A  PPBALbomadecreeof  tbeCtrcnltOoiirtof 
il  the  United  Btai«for  the  Northern  Diitrict 
■ot  Florida,  dlnoIniDg  a  milt  to  adjudge  that 
tbe  tmsteea  of  the  interna)  improvemeot  fond 
•of  the  Blate  of  F»    "    "  ....... 

laod  embraced  ih 
lands  are  subject  ti 

' "-TKeai .- 

^  Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mettrt.  Wiliiaml^Ulerlonhrui  J.  C'Cvopw 
for  appellant. 

Mr.  Wa,yam  IS^eiVv^gL  for  appellees. 

Mr.  JufMosHarlvidelivered  the  opinion  of 
tbe  court: 

This  suit  arises  out  of  certain  tranBactlons 
^mnnected  with  the  execution  of  the  Act  of  tbe 
130  U.  S.  D.  8..  Book  83.  f 


Oonenl  Aasemblv  of  Florida,  approved  Jami- 
ary  0, 18U,  providing  for  and  enconnaing  a 
liberal  ^stem  of  internal  improvemeDts  lo  that 
Slate.  Laws  of  Fbrlda,  18oS,  chap.  etO.  Bj 
that  Act,  BO  much  of  tbe  Ave  hundred  tboasand 
acres  of  land  granted  to  Florida  by  the  Act  ot 
Congress  of  B&rch  8, 1645,  Bs  remained  onaoldt 
the  proceeds  of  the  sale  of  such  as  were  on 
haad  and  unappropriated;  all  proceeds  ther» 
after  accruing  from  similar  sales;  and  all  tbo 
swamp  ianils  or  lands  subject  to  overflow, 
granted  to  Florida  by  tbe  Act  of  Cougrees  ap- 
proved September  US,  18S0,  with  all  the  pnv 
coeds  accrued  and  to  accrue  from  their  nle, 
were  tel  apart  and  declared  a  distinct  and  sepa- 
rate fund,  lo  be  called  "Tbe  Internal  Improve 
ment  Fund  of  the  State  of  Florida. "  The  gen- 
eral  object  and  scope  of  the  Act  are  stated  fn 
Florida  ».  Anderton.  91  U.  8.  687,  670,  676 
[88:  S90,  304,  997] ,  where  It  was  said  that  these 
unds  and  their  proceeds  "were  vested  In  the 
Governor,  the  comptroller,  treaaurer,  attomey- 
geneial.  and  register  of  stale  lands,  and  thdt 
successors  In  office.  In  tnut  to  dispose  of  tbe 
same  and  Invest  their  proceeds,  witn  power  lo 
pledge  tbe  fund  for  the  pajmentof  tbe  interest 
onibebonds(to  the  extent  of  110,000  per  mile) 
which  might  be  issued  by  any  railroad  com- 
panies constructing  roads  on  certain  lines  indi- 
cated by  the  Act.  Tbe  companies,  after  com- 
pleting their  roads,  were  to  pay,  besides  Inter- 
est on  their  bonds,  one  per  cent  per  annum  on 
the  amount  thereof,  to  form  a  sinking  fnndfor 
the  ullimate  payment  of  the  principal.  The 
Act  declared  that  the  bonds  should  constitnto  a 
first  lien  or  mortgage  on  ifia  roada,  their  equip- 
ment and  franchises;  anduponafallureon  the 
part  of  any  railroad  compaov  accepting  the  Act 
to  provide  the  interest  and  the  payments  to  the 
sinking  fund  as  required  thereby,  it  was  made 
tbe  duty  of  the  trustees  to  take  possession  of 
the  railroad  and  all  its  property,  and  adverUse 
tbe  same  for  sale  at  public  auction."  In  the 
same  case  it  was  said  that  tbe  trustees  are  mere- 

S'  agents  ot  the  8tat«,  invested  witb  the  legal 
tie  of  the  lands  for  their  more  convenient  ad- 
ministration; and  that  tbe  8lAte  remains  in  every 
respect  tbe  beoeflcial  proprietor,  subject  to  the 
guaranties  which  bare  been  made  to  the  bold- 
ers  of  railroad  bonds  secured  thereby.  Bee  also 
Florida  ant.  S.  Co.  t.  SAatto,  ICB  0.  8. 118 
[36:8271;  LittUfteldT.  Itaprovemtnt  Fund  Tnu- 
ttti,  Iir  U.  8.  419  [20:  »S0];  Fose  v.  Seed.  1 
Woods,  847;  Vom  v.  Tnittoa  of  TmjmntmofU 
Fund,  a  Woods,  647. 

On  the  third  of  November,1870,  FrancU  Vosa 
brought  a  suit  in  equity  In  tbe  Circuit  Court  of 
tbe  Untied  Btates  for  the  Northern  District  ot 
Florida,  against  said  trustees  and  others. 
Among  the  defendants  were  the  Florida  Canal 
and  uUnd  Transportation  Company,  the 
Soutbern  Inland  Navigation  Company  (d^ 
scribed  in  some  paris  of  the  bill  and  m  some  ot 
the  interrogatories  annexed  as  tbe  Southern  In- 
land NaTjgation  and  Improvement  Company), 
the  New  York  and  Florida  Lumber,  Laud  and 
Improvement  Company,  and  M,  o.  Mlckies, 
agent  ot  the  last  named  company.  Tbe  object 
of  that  suit  was  to  obtain  an  injunction  and  de- 
cree protecting  tbe  Internal  Improvemeot  Fund 
against  waste  and  misappropriation  by  the  trus- 
tees, to  the  injury  ot  Vose  and  othen,  who  held 
unpaid  bonds  issued  by  Uie  Florida  Kallrood 
7  1048 


SopBrna  CktttBT  or  tbk  UvrmD  Sr^iTn. 


Oor.  Tmi, 


_ .  ,  -7  In  contonnltT  nlth  the  Act  of  ISM. 
The  DtU  duuved  that  the  trustees  bad  violated 
tbe  Ut  ti  Ibdr  tnut  t^  mlMpproprlatlDg 
moats  recelrerl  bj  tbem,  lesTliig  unpaid  past- 
due  conpoo*,  bf  neglectiox  lo  collect  tbe 
amount  aoe  the  BinUng  fund  created  bj  tbe 
Act  of  18S0,  aud  br  iUegaltj  coQTeylDg  mQI- 
totis  of  acret  of  land  lo  corpontlona  tbat  had 
no  right  to  recdre  them,  and  that  unleM  re- 
Rtraloed  they  would  conlmue  to  waateandmia- 
apply,  to  the  Irreparable  hijury  of  the  plaintiff, 
Toee,  and  otben,  the  fund  intnutad  to  them  for 
the  use  and  pnrpoaes  indicated  )a  the  Act 
Among  other  allegatioDB  in  the  bill  was  one  to 
the  effect  tbat  "on  the  38th  day  of  July,  1808, 
the  said  tniateea,  by  reaolulkm  of  that  dale,  at- 
tempted to  Kcnre  to  the  aaid  Boutbem  Inland 
Navigation  aod  Itnpnuement  Ctompany  forty 
thousand  acres,  or  tnereabouts,  of  ibe  said  trost 
lands,  and  that  about  tbe  Brst  of  March,  I8T0, 
they  ealered  into  an  agieemeDt  with  Ihe  said 
New  York  and  Florida  Lumber,  Land  and  Im- 
provement Compoiiv,  by  which  they  uudcrtook 
to  convey  one  million  one  buudred  thousand 
acres  of  the  same  for  the  nominal  price  of  10 
cents  so  acre,  and  that  this  vast  aomain  was 
and  is  to  be  selected  from  the  most  valuable  of 
tbe  said  trust  lands.'' 

On  the  Sth  of  December,  1870,  the  drcnit 
court  issued  an  injunction  to  tbe  trustees  and 
their 
other 


r  successors,  commanding  them,   among 
ff  things,  toaesist  "from  selling  or  donatiog 


ErovisionBof  s^  Actof  185B,"and  "from  sell- 
igsald  lands  for'scrlp  or  state  warrants  of 
any  kind,  or  for  auAt  other  than  cnrrent 
money  of  the  United  Stalea. "  This  Injunctioii 
waa  duly  served  upon  the  tixistees  wlthm  a  few 
dan  sfler  It  was  Isauad. 

On  the  6Ui  of  February,  1871,  an  order  waa 
made  reciting  the  aervlce  of  snbpena  In  chan- 
cery upon  the  "defendant^io  conformity  with 
the  roKa  and  practice  of  the  conrt,  and  the  UU 
was  taken  for  confeaaed  (except  as  lo  tbe  de- 
fendant WalkerWor  want  of  an  answer,  plett 
or  demurrer.  The  Trustees  of  the  Int^nal 
Imiffovemeni  Fund  subsequently  appeared  and 
were  permitted  to  file  their  answer,  cminovert- 
Ing  the  principal  aUegatlODS  of  the  bllL  On 
the  10th  of  Febniary.  1871.  four  dfiya  after  the 
bill  bad  been  taken  for  confessed,  a  majori^ 
of  the  tmaieea,  "for  and  In  tbe  consideration 
of  the  sum  of  one  dollar  to  tbem  In  band  paid," 
conveyed  to  the  SontlieTn  Inland  Navigation 
and  ImMovement  Company  one  mlltlon  three 
hundred  and  sixty  thousand  atx  huodnd  acres 
of  land;  and,  abortly  thereafto',  Hattdi  SO, 
1871,  the  latter  company  mortgaged  the  above 
aod  other  lands  obtained  from  the  tnuleea  of 
the  Eternal  Improvement  Fond,  to  secure  tbe 
fiayment  ot  bonds  for  a  Toy  large  amount 
which  the  mortgagor  company  propeaed  t-  '- 
sue. 

By  a  decree,  rendered  Deeember  4, 1878,  in 
the  suit  brought  by  Vose,  it  was  among  other 
things  adjudged  that  "The  oontrscts  or  agree- 


Improvement  Company,  b«  resdndt-. 

same  are  hereby  declam  to  be  null  and  void; 
and  tbe  lands  nndertakcst  to  be  conveyed  oi 
lOU 


contracted  to  be  conv^ed  shall  be  restored  to 
tbe  said  Internal  Improfeoient  fnnd,  and  ba 
subjected  to  sale  hr  tbe  agents  appointed  t^ 
decree  of  tbU  cour^  rendered  dnringthe  term 
In  accordance  with  the  povlsions  of  saU  de- 


mprovement  company 

d  its  petitton  in  the  Tose  suit,  praying  that 
e  decree  of  December  4,  1878,  be  vacated. 


The  grounds  apon  which  this  relief  waa  asked 
were  that  the  company  had  not  tieon  made  a 
party  to  the  suit  nor  served  with «  sobpena. 
Theee  grounds  were  controverted  In  an  answer 
filed  by  Toee  to  the  petition.  The  q<ie*tiaT]s 
thus  raised  were  beara  by  Mr.  Jvttiee  Bradley, 
March  SO,  1BT7,  who  found  that  tbe  Boulhera 
Inland  Navigation  and  Improvement  Oompn- 
ny  was  duly  made  a  party  to  tbe  bill  filed  by 
Vose.  was  served  with  process  of  subpena 
thereon,  and  failed  and  neglected  to  appear  and 
answer  the  bill  Its  prayer  to  vacate  the  order 
or  decree  of  December  4,  i87S.  and  pennltit  to 
file  necessary  pleadings  In  that  suit  was  denied. 

The  present  sidt  was  Instituted  April  13,  , 
IBSS,  by  tbe  Union  Trust  Company  of  New  ' 
York  against  the  Sootbemlnland  Navigation 
and  unprovement  Company  and  the  Trustees 
of  tbelntema)  Improvement  IWd.  Its  object 
Is  to  obtain  a  decree  adjntlging  that  the  said 
trustees  have  no  right,  title  or  Interest  in  the 
lands  embraced  in  toe  mortgage  of  Febmarv 
10,  1871;  that  the  same  are  subject  to  saitl 
mortEBge;  and  that  the  property  so  mortgaged 
be  sold  to  pay  the  amount  foundlobedue  upon 
any  outstandiog  bonds  secured  by  thai  mort- 
gage. The  principal  defense  rests  nprai  the 
above  proceedings,  ordera  aod  decrees  in  tbe 
Toee  sulL  The  tdll  was  dismlsMd  with  coals, 
and  from  the  decree  of  dismissal  the  present 


jestions  of  an  interesting  character,  which  we 
do  not  deem  It  neceesan  to  determine,  as  the 
decree  below  must  be  afOrmed  npon  tbe  ground 
that  tbe  deed  of  Febraary  10,  1871,  by  the 
Trusteea  of  tbe  Internal  Improvement  Fnnd  to 
the  Southern  Inland  Navigatioa  and  Improve 
ment  C(»npaay — under  which  deed  the  present 


previously  issued  and  sOTedupon  said  trustees 
in  the  suit  instituted  by  Toee.  That  suit,  lu 
we  have  seen,  had  for  Us  object  the  protect.'oi 
of  tbe  rights  of  Tose  and  other  holders  of  nut- 
road  bonds  in  the  lands  and  money  under  the 
control  of  the  Trustees  of  the  hitemal  Im- 
provement Fund.  Tlie  Injonction  bound  tbe 
trustees,  sod  tliev  aod  all  other  partlos  to  tbe 
Butt,  who  were  Wore  the  court,  were  con- 
cluded by  the  decree  suberauently  rendered  In 
respect  to  the  disporition  of^the  lands  that  wen 
the  subject  matter  of  tbe  Udgadon.  In  Ontntn 
of  Warren  v.  Mareg,  07  U.  S.  H.  105  [94:  Vn. 
inO].  it  was  said  to  lie  a  general  rule  that  "AH 
persons  dealing  with  Noperty  are  bound  to  take 
notice  of  a  suit  pendlnK  with  regard  to  tbe  title 
thereto,  and  will,  on  thdr  peril,  parohase  tbe 
same  nom  any  of  the  pwties  to  (be  saft." 
While  this  r^  '"^■■'^  ^  to  apply  *"  pqBP- 


tlable  securities.  poKhaaed  befdr 


HCURS  T.  Kaw  V4L1.XT  RAILVAT  ASD  IlfPKOVmiUfT  Oo. 


DOT  to  articles  of  oidlnary  commerce  sold  In 
the  unul  way.  It  wu  held  to  be  aiipltcable  fn 
caaee  relattng  to  land.  And  in  aapport  of  thh 
1  view  vas  cited  tbe  caae  of  Murrag  t.  BdOim,  1 
Jobna.  Cb.  066,  Id  wbtcb  OhaneOor  Eeot  laid  It 
dowD  aaaQeatablubedniIetbat"AlMp«>Mlnu. 
duly  proMCuted,  and  not  collndve.  Is  ootloe  to 
B  porcbaser  so  as  to  affect  aad  bind  Ub  Inter 
est  by  tbe  decree;  and  tbe  Ui  ptndtn*  beelni 
from  tbe  service  of  the  snbpena  after  the  bill  Is 
filed."  Here  tbe  Southern  Inland  NaTigntlon 
and  ImproTemeDt  Company  accepted  a  oon- 
veyance  of  the  lands  Id  question  from  the 
TruBlcel  of  Ihe  Internat  Improtement  Fund, 
after  senice  of  tbe  subpena,  and  n  copy  of  the 
InjunctloD,  upon  tbe  iruatees,  Its  ^raotora. 
Tbet  company,  ehereToro,  toolc  its  titlestMn- 
dmU  Utt,  and  iU  mortngee,  the  Union  iVust 
CompADy,  i*as  Ixnind  by  the  final  decree  ren- 
dered in  tike  case  to  the  same  extent  that  ft  la 

It  is,  bowerer,  Eugsested  (bat  the  Southern 
Inland  NHVigatiou  and  Improvement  Company 
was  not  a  party  to  the  Voae  milt,  sod  conte- 
quentlv  was  not  bound  by  that  part  of  tbe  de- 
cree of  December  4, 1S78,  adJudglDg  that  tbe 
contncu  or  acteements  entered  into  by  Ihe 
trustees  ntth  uat  company"be  retcinded,  and 
the  same  are  declared  nuU  and  void,  and  tbe 
lands  undertaken  to  be  conveyed,  or  contracted 
to  be  conveyed,  shall  be  reatored  to  tbeaald  I 
temal  Improvement  Fund,  and  be  cobjecled 
■ale  by  tbe  agents  appointed  by  the  court," 
To  tbii  snggeatlon  tbere  are  two  anaweta; 
Finl.  Tbe  qoeetloD  whether  the  Southern 
Navigation  and  Improvement  Company  vaaa 
party  defendant  to  theVoee  suit,  and  therefore 
affected  by  tbe  decree  pn  tonStmo,  pasaed  Feb- 
mary  6,  1871,  was  detennined  adverseiv  to  tt 
by  ue  ordw  of  March  96,  1877,  denymg  ita 
aptJlcation  to  have  tbe  order  of  December  4, 
1B78,  set  adde.  From  tbe  order  of  Harcb  26, 
1BT7,  no  appeal  was  proeeculed:  and  in  this 
Gollateiml  proceeding  uiat  order  H  to  be  taken 
as  conclndvely  eatabllahlnK  tbe  fact  that  the 

Southern  Inluid    Naviganon  Company 

a  party  to  the  Voee  suit,  was  served  with  ] 
caa  of  aubpena  tberelo,  and  neglected  to  appeir 
and  answer  tbe  bllL  OoandL  Tbe  relief  granted 
In  tbe  Voee  suit  In  respect  to  tbe  agreement  or 
contract!  wblcb  tbe  Southern  Inliu)d  Nariga- 


ment  Fund  was  within  the  geoeral  scope  of 
that  suit,  and  was  falriv  covered  by  tbe  prayer 
for  sucb  reUef  as  mlstat  be  deemed  Just  and 
equitable.  Beridee,  u  that  company  was  a 
party  to  ifae  Toee  suit,  and  we  have  Men  that 
It  was,  tbe  decree,  so  far  as  tt  rescinds  the 
agreement  or  contracls  It  bad  with  the  IruBteea. 
andresioresto  tbelutenial  Improvement  Fund 
the  lands  covered  by  these  contracts,  was  not 
void.  If  erroneous,  it  could  only  be  avoided 
by  an  aroeaL  It  cannot  be  >juefiUoned  In  this 
collateral  proceeding. 

It  results  from  wnat  has  been  said  that  the 
conveyance  I?  Ibe  trustees  to  the  Southern  In- 
land  Mavlgwon  Company  was  subject  to 
such  decree  as  tbe  court  ml^t  render  In  the 
Voee  suit;  and  aa  tbe  decree  of  December  4, 
1878,  resdnded  the  agteemenla  which  the  lat- 
ter bad  with  the  former  In  respect  to  lands  con- 
stituting a  part  of  the  trust  funit,  and  restored 
U0D.8. 


to  tbat  fund  the  lands  conveyed,  or  attempted 
to  be  conveyed,  to  thai  company  by  tbe  trust- 
ees, the  conveyance  of  February  10, 1871,  and 
themorUageof  Uarch20, 1871,  based  upon  It. 
la  Invalla  as  against  tbemnsent  Traatees  of  tbe 
Internal  Improvemeut  Fund  of  Florida.    lit- 
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(See  B.  a  Beportei^  ed.  5(»-«B.) 

LanditakenforrailrtmdinSantat—tuMeien 
<tt  ixoUet — nonruidevt  oaner,  vhen  boujid 
autg  ef  oaner^-mWaiUon  of  notie»—d 
proctti  ef  law~o^eetion  to  emtmittioTifr. 


Pr  lOtBOR  to  the  Circuit  Court  of  the  Unit- 
ed Rtatea  for  the  District  of  Eansa^  to  re- 
view a  Judgment  for  defendant  in  an  acdon 


against  a  railway  companv  to  recover  for  the 
value  of  land  taken  for  its  right  of  way  and 
for  damages  Incident  to  the  taking.    SS*rm»d. 


Tbe  fticts  are  stated  in  tbe  oidnlon. 

Matn.  A&irt  Toung  and  £ppK  Hnatoa, 
f orplalnlllfs In  error: 

The  pretended  notice  lacks  all  the  elemenla 
necessary  to  afford  Information  to  the  parties 
aSected,  and  is  no  notice  and  void. 

9  Story,  Eq.  Jnr.  9, 400;  Vatt  V.  Jforvii  AB. 
S.Oo.  SI  N.  J.  L.  180;  OUeoM  A  A.  B.  Cb.  v. 
AimU,  7Bni.  B8:  Rt  Sob  Fm*  CSmt  d  B.  R.- 
B.  Co.  TO  N.  Y.  181;  Otark  v.  Blwibelh.  87  N. 
J.  L.  120;  ataU  v.  IHatnMd,  88  N.  J.  L.  96; 
Btrangv.Baoit±M.R.Oi>.  16  Wis.  680;  8tat» 
V.  ArtA  JLmbay.  SO  N.  J.  L.  209;  Ftoria  A  S. 
1.  R.  Oa.  V.  Warner.  61  Dl.  OS;  2  Deaty,  Taxn. 
826;  ButmM  v.  Unit,  6  N.  H.  200;  Famum 
V.  Bvffum,  4  Cusb.  360;  Sitmilbr-r.  SitOm, 
U  Iowa,  168;  QwMn  v.  Tounff.  U  Kan.  10& 

The  notice  Is  not  "due  process  of  law  "  as 


SVPBSHB  OOUBT  OT  THK  UniTSD  BtATUi 


Oct.  TxHic, 


gnarantMd  trr  Ibe  Itih  Amendment  to  the  Fed- 
atl  ComtltiiUon. 

Dtuidion  T.  Nm  Orbant.  S6  U.  B.  S7-104 
(84:«ie-610):  Hurtado  v.  Oal.  110  U.  B.  516- 
sae  (26: 282-28S)^  Biuar  t.  SeOamation  Diit. 
So.  108,  111  n.  8.  701  (38:609);  MuOigan  t. 
Ont'lA,  SB  Cat.  S0e~S30. 

The  court  should  have  permitted  the  pUlot- 
tiSi  to  Bhow  that  oneof  thecommlnlonerawu 
not  a  freeholder  and  tbeiefore  dlsqualifled  to 
act. 

HarrU  v.  HarAman,  6S  U.  S.  14  How.  884 
(14: 444);  TJumvioii  ^.Whitman.  80  U.  B.  18 
Wall. 457 (31:897);  ^ parte Zanod, 86  U.  8. 18 
Wall.  168(31:872);  Windaorv.  MeVtigk.iSTJ. 
3.274(28:9141;  Oooley,  Const  Urn.  Blh  ed. 
603;  3  Wbut.  Et.  §§7'>«-928;  FreeroaD, 
Judgm,  Sded.  gSeSandnotea;  Matiiay.Qraji, 
18  Kan.  468;  Oliphant  t.  AUhitot.  County,  IS 
Ean.  S86-398. 

PtoceedingB  to  deprire  an  fndiTtdaal  of  his 
propertj  must  be  conducted  In  strict  conform- 
h;  to  the  requirement*  of  the  itatole  which 
authorizes  tbem. 

Cooley,  Const  Lim,  6th  ed.  664;  9  Dillon, 
Mun.  dorp.  g607;  MUJ«,  Em.  Dom.  6227; 
Daggy  t.  Green,  13  Ind.  80S;  8laU  t.  Jer»ey 
Oits,  26  N.  J.  L.  809;  BixA  Itlartd  it  A.  R.  Co. 
T.  ^/neh,  28  111.  645;  Moore  v.  Superior  it  8t. 
O.R.O0.U  Wla.  178;  NiehoU  t.  Bridgeport, 
as  Coun.  180;  Pa»pie  t.  BrighUm,  30  Mich.  67. 

Easenllals  to  constitute  a  ireeholder, 

8  Waehb.  Keai  Ptot.  4th  ed.  28-71;  ftopb 
v.  ^md»,  80  N.  T.  478;  EeeenHna  v.  Morris,  8 
Ho.  App.  887-4;  Gasf  t.  aula.  100  DL  231. 
Brai^ord  v.  State,  16  Ind.  847-868;  Olipptnger 
V.  Orepi.  a  Watts.  46;  JKw  Orkane,  J.  A  0.  If. 
R.a>.  v.BemphiU,  85  Mlse.  17;  AaronY.  State, 
87  Ala.  106;  State  y.  Bagiand,  7G  N.  C.  12. 

The  appraisement  la  a  nolli^  and  eoram  non 

Mills, Em. Dom.  9^251-^356;  Soek  Otani  A 
A.  R.  a>.  y.  Lmeh.  28  Dl.  646:  Jto  Brood  S. 
Ibad,  7  Berg.  &  R.  444;  Oi  Wilit  Co.  Boad,  7 


T.VMV<M(«r(%>.106UaBB.326;  People y. Seward 
BighiMji  Oamr$.  37  Barb.  04;  Wood  y.  Phdv* 
0>.  a.  28  Ho.  lis. 

Mettrt.  OAorce  W,  HeCnur  and  WaJ* 
lae*  Pratt,  for  defendaat  in  error: 


Mo.  Biter,  Ft.  B.  A  Q.  B.  Oo.  t.  Blmard, 
SEan.  647;  ChaUiu  y.  Atchieon,  T.  AB.F.B. 
Oo.  16  Ean.  llTi  MempMe,  E.  dt  0.  B.  Co.  v. 
FartoTU  Tovm  Oo.  36  Kan.  608:  CeninU  Bratieh 
V.  P.  B  Oo. Y.  Atehieon.  T.  *B.  F.B.  a>.» 
Ean.  669,  28  Ean.  453. 

The  ssJd  statute  of  Kansas  providing  for 
condemnatloD  proceedings  Is  not  in  contraven- 
don  of  tlie  Utb  Amendi^tto  the  Constitution 
of  the  United  Btaiea. 

Beeombe  y.  Mawaukee  d  Bt.  P.  R,  (h.  W 
U.  S.  98  WaU.  108  (28:67):  BeottY.  Totedo,  4 
Rv.  &  Corp.  L.  J.  582;  Goolej,  Const  LIm. 
6ln  ed.  435;  Murray  y.  Soboken  Land  ±  Imp. 
Oo.  69  U.  8.  18  How.  272  (15: 872);  Pearion  y. 
TetedaU,  96  U.  8.  294  (24:4861;  Pennoyer  y. 
Seff,  05  U.  B.  722,  743, 748  (34: 668.  576);  Mit- 
tinippi  A  B.  BBoomCo.  y.  Ptttter»on.W\3.B. 


40&-40e(a6:306,907);  SpeneerY.  MtnAant.lfA 
D.  B.  845,  85It-856(81:  768,  767);  fofforT.  Ree>- 
tarnation  Diet.  No,  108,  111  U.  S.  701  (28:660); 
AMftbon  Y.  Nete  Orlsani,  06  D.  B.  97  (24:616). 

It  was  not  competent  for  the  plaintiffs  In  this 
collHtaral  proceeaine  to  contradict  tbat  the 
commissioners  were  [reeholden  and  residents 
of  Wyandotte  Coon^,  Kansas. 

Leavenworth  Co.  y.  Stpm,  18 Kan.  681;FJnt- 
ard  V.  Orott.  8  Kan.  848;  Betb«  v.  SeAeidi,  18 
Ohio  St  406;  Ohieago.B.  A  Q.  R.  Oo.  Y.Oham- 
bertain,  84  DI.  888;  State  r.  Barlow,  61  Iowa, 
678;  SaOevY.  McOain,  93  ni.  277. 

The  notice  Klven  under  the  statute  was  snf- 
flcent  to  bind  ail  persons  Interested  In  the  land, 

etaU  y.  Wilton,  17  Wis.  687,  991,  683;  Will- 
iams Y.  MiteAell.  49  Wis.  284;  StaU  t.  Ifelim. 
S7  Wis.  147, 154;  Broeky.  Bithen,^  Wi&  674. 
670;  Bradteg  y.  Awu^orf,  DO  Ind.  417;  ifurn- 
Aam  y.  Q^tUnun,  50  N.  H.  660;  B*  BilUomt 
Road,  18  Pa.  888;  B»  Boad  i»  Alimt  Tup.  18 
I^l46S. 

Mr.  Jiutiee  BIUlw  delivered  tbe  opinion  td 
the  court: 

This  action  was  brought  in  the  court  below 
^  the  plaintiffs  In  error  against  the  KawVali^ 
luilwa;  and  Improvement  Com  pa  oy, as  defend- 
ant, In  the  nature  of  an  action  of  trespass  on 
land.  It  was  in  fact  to  recover  fonhe  valuoot 
land  talun  bj  the  railroad  for  Its  right  of  way, 
and  for  damages  to  adjacent  lands,  booses, 
fences,  and  property.  Incident  to  the  taking. 
Tbe  land  was  a  part  of  a  quarter  section  m 
Jackson  Township,  Wyandotte  County,  Kan- 


the  ^ws  of  Kansas  for  the  condemnation  of  the  [SSO) 
land  for  the  use  of  the  railroad,  and  tbe  pay- 
ment of  9735  into  the  treasury  of  that  cou  oty  in 
accordance  with  Uw,  that  biing  the  amount 
which  the  commisstonera  who  conducted  t)t« 
cocdemnaUon  proceedings  had  allowed  the 
plaintiffs.  The  defendants  set  out  these  pro- 
ceedings in  full,  and  relied  upon  Ihem,  aa  » 
sufBclent  defense  for  taking  posseadoo  of  and 
□sine  the  land. 

The  parties  waived  a  Jury,  and  the  case  was 
tried  by  the  court,  who  fomid  for  the  defend* 
ani,  the  railway  company,  and  entered  a  judK- 
ment  against  tne  plaintiffs  for  tbe  costs.  W« 
are  called  upon  to  review  that  Jadement 

The  record  of  tbe  case  isavetydngular  one, 
a*  there  is  no  qiecial  finding  of  tacts  hy  tlia 
a  general  findivf  in  faror  of  Qie  d«- 
Qslead.  hower«r,  of  a  flndUiK  of 
facta,  there  Is  a  bill  of  ezcepttona,  which  Itself 
contains  (he  entire  hhtoiy  of  the  case,  includ- 
ing th«  pleodinzs,  tbe  motions,  the  evidence, 
the  Judgment  of  the  court,  and  all  that  is  in  tbe 
record  heaidea.  The  only  point  raised  "by  this 
bill  of  exceptions  was  as  to  the  admission  of  th« 
testimony  of  L.  H.  Wood,  who  acted  as  one  of 


the  commissioners  by  appointment  of  the  Dia- 
trict  Judge  of  Wyandotte  County,  In  which  tha 
land  lay.    Tbe  depoaltion  of  Wood  was  dlrect- 


^question  whether  he  was  a  freeholder 

of  Wyandotte  Coun^;and  although  he  declared 
that  at  the  time  be  was  appointt.'d  as  commis- 
sioner be  was  tbe  owner  of  considerable  real 
estate,  upon  further  ezamln^oo  he  stated  that 
the  title  ^j  It  was  In  some  other  petsoD,  who 
held  itas  trustee  for  Urn.  This  attempt  loralao 
ItO  U.8. 
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the  QueBtfon  of  wbeUier  he  was  s  freeholder 
withla  Ibe  meaniag  of  the  statute  of  Eaniu  on 
tb&t  gubject  wai  ruled  ont  entirely  bj  the  ez- 
cluBJon  of  aU  bla  [eotimODj  od  the  tiUl;  and  this 
coDStltatea  the  principal  aadgDineiit  of  error  in 
the  esse. 

Article  9of  chapter  28 of  Ihe  Cooipfled  Laws 
ofEansas,page224,  entitled  " Appro priatloa of 
I^uda  for  the  Use  of  Rallwav  and  Other  Cor- 
porations," provide*  two  moaea  of  doln?  this. 
The  flisi  of  thew  mode*  ia  by  an  application 
to  the  board  of  ooun^  commlssioDen,  which  is 
the  goremlng  l>od;  of  the  county,  to  lay  ofC 
along  the  line  of  tbe  proposed  road  as  located 
by  the  company  a  route  for  micb  r^lroad.    lip- 


proceed  to  lay  off  such  route,  and  have  tbe  nine 


oftheownersoftbe  land  so  taken:  all  of  which 
tber  Btiall  embody  in  a  written  report  and  file  it 
in  tne  office  of  the  county  clerk  in  such  county. 
Hie  county  clerk  shall  Inunediatelj  file  a  copy 
of  this  report  In  tbe  olBoe  of  tbe  Ireasorer  of 
tbe  conntf ;  and,  if  the  company  shall  pay  the 


nntr;  and,  if  the  oompai ,  ,  , 

•mount  (» this  eppr«]aet)a«it  Into  tbe  treasurer'a 
offlce,  this  aball  be  certified  upon  the  copy  of 
the  report  under  bis  hand  and  seal  of  offlce, 


end  be  shall  pay  over  the  amounia  to  the  per- 
•01)3,  respectively,  entitled  to  them.  Upon  tbe 
flling  of  a  copy  of  this  report,  and  a  certiflcata 
of  tbe  payment  of  the  moa^,  lo  tbe  offlce  of 
the  register  of  deeda  for  tbe  proper  county,  tbe 
company  aball  have  the  right  to  occupy  the 
lands 80 embraced  within  Bucbroutefor  the  pur- 
poses  necessary  for  tbe  coostrucUoa  and  use  of 
ItSToad.  ThMeproceedlDg*,ltiadeclaTed,shall 
Test  in  the  company,  tia  successon  and  asstgni^ 

the  pemtual  use  of  tlie  lands  as '*" 

T^lroad  has  been  oonstructed. 

Section  86  of  this  article  provides  that  before 
tbe  coonty  commlasioners  shall  proceed  to  lay 
off  any  rulroad  route,  notice  of  the  time  when 
tbe  some  shall  beoommenced  shall  be  given  by 

enbllcatioD,  thirty  days  before  the  time  fixed, 
1  some  newspaper  published  in  the  county. 
It  •Iso  prorldes  that  an  amieal  may  be  bad 
from  tbe  determination  of  the  board  of  cooDty 
commisslonerB  as  lo  the  value  of  tbe  lands,  and 
other  damages  to  the  district  court  of  the  coun- 
ty, which  appeal  sliaU  only  affect  (be  amount 
of  Goropeneaaon  to  be  allowed,  but  ibaU  not 
delay  the  prosecution  of  the  work,  if  the  oom- 
ponysbiJlpay  the  amount  as  aforesaid  and  SI- 
ecule  a  bond  with  sufficient  security  to  pay  all 
dsraages  which  may  be  adjudged  lo  be  paid  by 
the  8ud  court. 

Another  mode  of  appropriating  this  land,  by 
tbe  exercise  of  (he  ri^t  of  eminent  domain, 
for  the  use  of  railroads,  is  provided  by  section 
87  of  the  same  article.  In  this  case,  tbe  rail- 
road company.  Instead  of  applying  to  the  board 
of  connty  commissiooers,  may  apply  to  the 
Judceof  tbe  district  oourtof  tbe  coun^ibiongb 
which  lite  Tsflroad  b  to  be  built,  who  shall 
•jwoint  three  commisdonerB,  who  diaT  * 
holders  and  residents  of  tbe  county, 
the  locstioB,  aivialsement  and  assessment  ti 
damages,  Ituteaa  of  the  county  coauolssioiien. 
This  appointment  iball  be  made  in  miUng  un- 
der the  band  of  tbe  district  judge,  upon  the 
written  application  of  the  corporUlon  or  other 
IM  U.S. 


tbdr  duties  in  the  n 
e  regulations  and  restrictions  as  are 
provided  in  the  cose  where  tbey  are  performed 
oy  tbe  county  commissioners,  and  tbe  subse- 
quent proceedings,  Including  the  right  of  ap- 
peal, shall  be  the  some. 

In  tbe  case  now  before  us  the  proceeding 
was  bad  uuder  tbe  latter  provision  of  the  stat- 
te.  Tbe  transcript  on  its  face  seems  to  be 
.'f^ar  In  everv  particular,  sbowing  a  full  com- 
pliance with  all  therequiremenlsof  tbe  statute 
on  the  subject.  There  was  the  proper  publica- 
tion made  Id  the  newspaper;  and,  lodeed,  so 
far  OS  the  face  of  tbe  record  is  concerned,  no 
objection  seems  to  be  msde  to  it,  except  that  it 
is  venr  urgently  argued  that  the  notice  pub- 
lished was  not  sufflcjent  because  it  did  not  ap- 
prise tbe  party  of  what  land  was  to  be  taken; 
and,  if  in  that  reepect  it  was  a  sufficient  com- 
pliance with  tbe  statute.  It  is  then  Insisted  that 
the  statute  Itself  was  void  as  authorizing  the 
taking  of  private  property  without  due  process 
of  law. 

In  regard  to  this  objection,  we  do  not  see 
bow  the  notice  Is  deficient,  If  any  notice  short 
of  one  actually  served  upon  the  party  can  be 
sufficient  WlUi  regard  lo  tbe  description  of 
tlie  proper^,  the  notice  gives  all  that  could  be 
known  at  toe  time  it  was  published.  As  Ibe 
commisdraen  had  the  power  to  determine  tbe 
precise  location  of  the  road,  that  location 
could  not  be  descrilied  with  more  precision  than 
ft  la  in  Ihe  newspaper  publication  set  out  in 
tbe  Moceedings.  It  is  direcied  to  all  persons 
owning  lands  on  the  line  of  Ihe  railroad  as 
Ibe  same  is  now  or  mi^  be  located  through 
section  28,  lownsliip  11,  range  2S,  in  tbe  Coun- 
ty of  Wyandotte  and  State  of  Kansas;  and  It 
notUed  peiBons  ownins  land  in  that  section 
that  the  oommisstoners  duly  appointed  would 
on  Monday,  the  S3d  of  May,  1883,  proceed  to 
lay  cdl  tbe  route  for  said  road  through  said  sec- 
tion snd  appraise  the  valne  and  assess  tbe  dam- 
ages to  each  quarter  section  through  and  over 
which  tbe  railroad  might  be  located.  To  the 
plaintUb  In  tUa  case,  who  are  the  ownen  of  a 
quarter  section  of  land  in  •action  28  of  that 
township.  Ibis  was  a  sufficient  warning  that  the 
road  might  nm  thnu^  tbeliland  at  that  point, 
and  snffident  notice  <M  the  time  and  placewbere 
this  matter  would  be  determined,  as  also  the 
amount  lo  which  tb^  would  be  entiUed  for 
the  appropriation  of  Iheir  land.  If  this  notice 
had  been  read  by  the  plahitiflB,  it  was  a  clear 
and  distinct  notiflcatio-'""' — -■■  —  ■• 


cation  lo  them  that  It  would  he 


Isken  for  the  railroad,  and  the  value  lo  be  set 
upon  It  t^  tbe  commtnionen;  and  we  think 
that  this  was  aU  the  notice  they  bad  a  right  to 
require.    Of  course.  Ihe  statute  goes  upon  Ihe 

E resumption  that,  since  all  the  parties  cannot 
B  served  penonally  with  such  notice,  the  pub- 
UcaUon  which  Is  dedgned  lo  meet  the  eyes  of 
evenbody,  is  to  etai^  for  such  notice.  The 
pnbucation  ilself  Is  sufildent  if  it  had  been  in 
the  form  of  a  personal  service  upon  tbe  party 
himself  within  the  county.  Nor  have  we  any 
doubt  tbatthisformotwanilngownersofprop- 
lUi7 
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ertT  to  sppnr  and  defend  their  taUreat,  where 
h  b  subject  to  demaodi  for  public  lue  when  ui- 
tboriwd  bj  itatata.  Is  saffldeot  to  subject  tbs 
property  to  tbe  acUoo  of  tbe  tribunals  si^lnted 
bvproper  antborl^  to  determine  those  lottters. 

The  owner  of  emI  estate  who  Is  ■  nonred- 
dent  of  the  State  wlUiln  wbkh  the  property  lies, 
cannot  evade  tbe  duUes  and  obli^tioniwblcli 
the  law  hnposes  npou  him  In  regsid  to  such 
property,  by  his  abienoe  from  the  Btate.  Be- 
CBOce  he  cannot  be  reached  by  sodm  process  of 
the  courts  of  tbe  State,  which,  of  coniae,  have 
no  efficacy  beyond  thor  own  bordera,  he  can- 
not therefore  bold  his  property  exempt  from  tbe 
Ilebflftles.  duties,  and  oulgatlona  whldi  the 
State  has  a  rlgjit  to  Impose  upon  aucfa  property; 
and  In  such  cases  some  subsntuted  form  of  no- 
tice has  always  been  held  to  be  a  soffldent  wam- 
Ins  to  tbe  owner,  of  the  proceedlnss  which  are 
being  taken  uider  the  authority  of  the  Slate  to 
subject  his  property  to  those  demands  and 
obligatlraiB.  OtoerwlK  the  burdens  of  taxa- 
tion, and  the  liability  of  such  propertv  to  be 
taken  under  the  power  of  eminent  aomaln, 
would  be  naelees  Id  renrd  toa  very  large  amount 
of  property  In  ererr  State  of  the  Union. 

It  Is,  therefore,  tbe  duty  of  the  owner  of  real 
estate  who  b  a  nonresident,  to  take  measures 
that  in  some  way  he  sb&U  be  represented  when 
bis  property  Is  called  Into  requisition;  and  if 
be  falls  to  00  this,  and  falls  to  get  notice  br  tbe 
ordlnaiT  publications  which  have  tuuaUy  Men 
required  m  such  cases.  It  Is  hi*  misfortune,  and 
he  must  abide  the  consequences.  Such  pab- 
llcailon  Is  "  due  process  of  law"  as  applied  to 
this  class  of  cases.  Saney  t.  IVbr,  69  17.  8. 
S  WaU.  828  ri7;671];  Seeombe  t.  MilwavJsee  A 
&.  P.  B.  Oo.  m  v.  8.  S8  Wall.  108  123:67]; 
Ftnncmry.Ii'^.aa  U.  S.722,  748,  741  [24:586, 
VTSI;  Hagar  ▼.  Reclamation  IHHriet,  111  U.  8. 
701  [28:66^;  MeMiOen  v.  Andenon.  03  V.  B.  87 
rM:885];  Datidmm  v.  New  OrUant,  06  U.  8. 
100  [24:8901;  Boom  (h.  v.  I^tlenon,  98  U.  B. 
403.  40«  W:20e,  907]. 

CoDceiAiig  that  Ibese  proceedings  anbtected 
the  land  in  controrersy  to  the  JuriBdiction  of 
the  coromlaaioners  appoltited  by  the  District 
Judge  of  Wyandotte  iSjuoty,  thequeeHon  as  to 
whether  one  of  those  commusionere  was  afree- 
holder  or  not  Is  not  open,  to  consideratioD  in 
this  suit  The  comnussioneTs  were  regularly 
appointed  by  the  proper  officer,  and  look  the 
proper  oath,  and  have  discharged  their  duties 
to  the  manner  reoulred  by  law.  The  railroad 
company  has  paid  the  money  and  taken  posses- 
sion of  the  land  which  was  condemned  by  those 
oommlarionnsL  Tbe  plaintiSB  cannot  recover 
In  the  present  action  without  a  holding  In  this 
collateral  proceeding  that  all  that  was  done  by 
those  commissioners  la  rotd  by  reason  of  this 
want  of  qnaUflcatiim  in  one  of  their  number. 
Theproper time  for  these  plalntifbto  bareUken 
this  objection  to  Mr.  Wood  as  a  oommlMloner 
was  either  at  the  time  of  his  sppotntment,  <a 
at  the  lime  be  proceedsd  to  ad  is  commiBsioner. 
If  it  be  objected  that  tfaey  could  not  be  sap- 
posed  to  have  any  notice  of  the  application  for 
tbe  appolntmeDt  of  these  commlaslonen,  and  of 
the  time  and  place  when  the  ^idge  would  act 
on  that  application,  the  law  presumes  that  they 
hsd  notice,  andml^tfaaveattendedat  the  time 
the  GommlaalaiierB  entered  upon  their  duties. 
If  this  objection  had  been  then  taken,  it  might 
104S 


as  this  to  prersfl  at  U , 

the  whole  of  the  proceedings  upon  this  narrow 
ground.  Is  a  pnposlthni  unsupported  by  sound 
prindple  or  by  anthorHy.  It  Is  a  collateral  at- 
tack upon  a  proceedtDg  which  baa  been  oom- 
tleted  according  to  the  fonns  of  law.  Tbero 
I  no  more  reason  why  this  wsnt  of  qoallfica- 
tkm  abould,  when  shown  at  Ibis  it^  of  the 
proceeding,  tpTalidate  it  all,  than  there  Is  why 
the  dlscorery,  after  a  judgmrat  and  after  that 
Judgment  has  passed  b^ond  tbe  control  of  the 
conn,  that  one  of  Ibe  Jam*  was  disqualified, 
should  make  abaolntelj  roid  tbe  TCrdlct  and 
JndgmenL    It  Is  only  one  of  those  c —  *" 


tbe  proper  time  should  be  dlsr^arded, 

than  that,  by  attempts  to  correct  them,  evils 
mach  worse  abonid  follow  than  those  Incident 
to  tbe  error.  Oamn.  qf  Ltavenwtrth  Ch. 
V.  Btpan,  12Ean.  SSI;  Ymardir.  Oram,  SEan. 
248;  Cooper  t.  Seynold*,  77  U.  8,  10  WalL  808 
[19:981]:  Voorhea  t.  Bankqf  U.  a  86  IT.  8 
10  Pet.  440  [0:4001. 
ThejvtIiimejU  ef  tha  (XreuU  Oomrt  U^girvud. 


ALEXANDER  B.  UoEINLET,  F^.  in  Brr.,     LftSOJ 

JEBOHB  B.  WHEELER  vr  al. 

iBsa  BL  a  Beporter^  ed.  OMCT.) 

(hrporaUon  man  locate  minittg  elatm, 

A  oorporatkin  eieated  under  tbs  lawiof  oneof 
tbe  States  of  tbe  Uolon,  all  of  whose  memben  >r« 
dtjsens  of  tbe  Onlted  Btotss.  Is  oompetentto  locate 
orlt^ln  tbelooatlnnaf  a  tntDingalalm  upootba 
publiolandBot  tbe  United  8tMea,Inllke  maniicr 
■s  indlTldual  cdUseos. 

[No.  288.] 
Arffuad  Apra  t.  1SS9.    DeeUtd  Mag  13. 1889. 

pj  ERROR  to  the  droult  Court  of  tbe  United 
1  SUtes  for  tbe  Dhtrict  of  Colomdo,  lo  review 
a  Judgment  sustaining  a  demurrer  to  tbe  com- 
olalnt  lo  an  action  for  the  possesaloti  of  an  nn- 
divided  half  Interest  In  a  mining  claim.    B^ 

The  facts  are  stated  in  the  opjolon. 

katn.  Bugh  Butter  and  Wn.  A.  Hsn- 
Tf  for  plalnliS  In  error. 

JTsMTt.  a.  8.  Thomai  and  T.  H,  PMttar> 
•on  for  defendants  in  error. 

Mr.  JiuHee  Field  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  the  possession  of  an  un- 
divided half  interest  In  a  mining  claim  known 
as  the  YsUeJo  lode,  In  the  minins  district  of 
Roaring  Forks,  In  the  County  of  Plttcln,  Colo- 
rado. 

The  plaintUf  derives  whatever  Inteteat  tie 
possesses  by  purchase  and  conveyance  from 
the  JoMpbine  Alining  and  Pron)ccting  Compa- 
ny, n  corporation  organised  and  existing  under 
the  laws  of  ColuTsdo,  for  the  purpose  of  proa- 
pccting  for  valuable  mineral  depoaits  in  iIm 
public  domain  of  the  United  Btatestn  that  State. 
UO  I',  s. 


UoSuLKT  T,  Wbsbum. 


Tbe  Tallejo  lode  was  dlKOTcred  and  located 
bv  thi^  compuiv  and  two  penona  named 
dharlea  Miller  and  June*  W.  HcQee,  Ibe  loca- 
tion being  In  their  Mnt  nwne,  one  half  iDterot 
tor  tbe  benefit  of  Huler  and  McOee  and  tbe  other 
half  for  the  bcueflt  of  the  membeis  of  tbe  corpo- 
nHon.  At  Ibe  time  of  the  dlaoovery  and  loca- 
tion all  the  memben  of  tbe  corporatioo  were 
citizens  of  the  United  States,  and  were  aever- 
ally  and  Indlvldnallj  ODallded  and  competent 
. .^-_.j|,jjp  J 1 J j„ 

dbeial  landi 

location. 

The  oompleint,  In  addition  to  these  facts, 
Alleges  tbat  on  the  11th  of  Haioh,  1884,  tbe 
plalntUF  was  and  has  since  been  the  owner  of 
an  luidivided  half  Inleiest  In  the  mining  claim 
mentioned,  which  It  described  by  metes  and 
bounds  as  set  forth  in  the  original  location  cer 
tiflcate,  and  was  then  and  has  ever  dnce  been 
entitled  (o  Its  poswadon;  tbat  on  the  20th  of 
October,  1884.  the  defendants  entered  npon 
the  premises  and  wrongfully  and  DDlawfoUr 
excluded  the  plaintiff  ttKrefrora,  and  bare  ever 
since  thus  excluded  him,  to  bis  damage  of  one 


_„e  allem-. 

Totbis complaint,  the  material  facts  of  which 
are  eet  forth  in  two  couota,  tbe  defendants  de- 
murred on  several  gcouDda,  some  of  which  are 
mere  fomul  objections,  but  one  of  which  la  as 
follows:  "Becaase  the  plsinUff  bases  hit  title 
or  claim  of  ownership  to  an  andivided  one  half 
of  the  said  Tallejolodemininc  claim  upon  apur- 
chase  ud  coo  veyance  from  tbe  Joaephioe  Min- 
ing Company,  a  locator  of  said  claim ;  and  that 
eaJd  company,  whetber  a  corporation  or  pait- 
Derehlp,  was  and  la  Incapable  of  originally 
locating  a  mioing  clalm^n  whole  or  In  part, 
under  Uieslatutesof  tbe  DnlledBteies  or  of  tbe 
State  of  Colorado." 

After  argument  the  court  sualained  tbe  de- 
murrer, and  entered  judgment  dismissing  the 
action,  with  costs  against  tbe  plaintiff,  who  haa 
brought  the  case  here  on  a  writ  of  error. 

As  thus  appears,  tbe  sole  question  presented 
for  our  determlustloD  is  whetber  a  corporation 
created  under  tbe  laws  of  one  of  tbe  States  of 
^,  tbe  Union,  all  of  whose  members  are  ciliEens 
■*  of  the  United  Slates,  is  compeient  to  locate 
or  join  in  the  location  of  a  raining  claim  upon 
the  public  lands  of  tbe  United  States,  In  like 
manner  as  individual  dtlzena.  The  question 
mutt,  of  course,  find  Its  soluUon  In  the  enact- 
ments  of  Uongtesa. 

Section  SS19  of  tbe  Revised  Statutes  provides 
u  follows: 

"All  valuable  mineral  deposits  In  lands  be- 
longing to  tbe  United  States,  WhsurvOTed  and 
unsurveyed,  are  betcbv  declared  to  be  free  and 
open  to  eiploralion  ancl  purchase,  and  tbe  lands 
In  which  they  are  found,  to  occupation  and 
purchase,  by  citizens  of  the  United  States  and 
those  who  have  declared  tbeir  intentioD  lo  be- 
come each,  under  regulations  prescribed  by 
law,  aOdaccordiDgtoUie  local  customs  or  rules 
of  mloera  in  ttie  several  mlnbg  districts,  so  far 
as  the  same  are  applicable  and  not  Inconsistent 
witb  tbe  lawa  of  tbe  United  States. " 

It  will  beobserved  tbat  no  prohibition  bhera 
made  against  dtizent  of  the  United  Stales  unlt- 
tSO  It.  8. 


B  occupation  and  purchase 


ing  together  for  tt 

~        „         ~  -    .      Dershlpe  o 
asaodatloas  or  corporations;  It  is  to  dUEeoi 


puraults  was,  ss  a  matter  of  course,  well  known 
to  Qicae  who  framed  aa  well  as  to  those  who 
passed  tbe  ttatnte.  Then  was  no  occasion  for 
special  reference  to  tbe  tobject  to  give  sanction 
to  these  modes  of  nnlting  meant  to  explore  for 
mineral  deposits  and  to  develop  them  when  dis- 
covered. Many  brancheaof  mining,  and  those 
which  yield  tbe  largest  retains,  can  be  carried 
on  only  br  deep  ezcavationt  la  the  earth  and 
the  use  of  powerful  machinery,  requiring  ex- 
penditures generally  far  beymd  Uke  means  of 
single  individuals.  In  lode  mining  especially 
KiA  excavations  extend  in  most  coses  hun- 
dreds of  feet,  io  many  cases  thousands  of  feet, 
into  the  earth,  wbeie,  for  aaccesafnl  working, 
tbe  Bleam  mgloe  of  great  power  Itat  essential' 
ao  Instrument  aa  die  pick  and  the  shovd.  It 
wasexpected,  of  couite,  tbat  mining  would  con- 
tinue after  the  passage  of  tbe  Act  aa  before.  No 
change  tn  tbat  respect  la  needed  ot  atked  for. 
Tbe  object  of  tbe  Act  of  Hay  10,  187S,  from 
wbicb  the  piovlaioniotMCtlon  9819  wen  carried  ,-„., 
into  the  Revised  Statutes,  wit  "to  promote  tbe  [S^Bl 
development  of  the  mining  reeonicea  of  the 
United  Stales. "  It  Is  so  expressed  In  its  title, 
and  such  devdopment  Is  sought  to  be  promoted 
by  indicating  the  manner  fn  which  claims  to 
ralnescanbeestabliBbed,andihelrexteot.Hndby 
offering  a  title  to  tbe  original  discoverer  or  lo- 
cator who  should  develop  the  mine  discovered 
and  located,  or  to  bis  assigns. 

At  ibe  present  day,  nearly  all  enterprises 
for  tbe  prosecution  of  which  large  expenditures 
are  required,  are  conducted  by  conwtations, 
Tbey  occupy  In  such  cases  almost  all  brancboa 
of  Induatrv,  and  prosecute  them  by  means  of 
tbe  united  capital  of  thdr  members  with  In- 
creased success.  In  many  States  thev  an 
formed  mider  general  laws,  by  a  very  ample 
proceeding;—!^  en  Instrument  stgud  by  tbe 
proposed  members  agreeing  to  thus  unite  tbem- 
sdves,  stating  thdr  number,  the  object  of  their 
incorporation,  tbe  propoaed  capital,  the  numba 
of  shares,  tbe  period  of  duraaon,  and  the  ofB- 
cers  under  whose  direction  thdr  business  Is  to 
be  couducted.  Such  a  document  being  ac- 
knowledged by  the  parties  and  filed  in  certain 
dedgnaledofflces,  acorporatlonlscreated.  The 
facility  vrith  wbicb  they  may  be  thus  formed, 
and  the  convenience  of  thus  astociating  a  num- 
ber of  peiaons  for  budness,  have  led  to  an  enor- 
mous increase  ot  thdr  number.  Tbey  are  little 
more  than  aggregations  of  individuals  united 
for  some  leg^roale  budDees,  acting  as  a  single 
body,  with  the  power  ot  succcadon  In  Its  mem- 
bers without  distdntlon.  Wethink,  therefore, 
that  It  would  be  a  forcea  construction  of  tbe 
language  of  the  section  in  question,  if,  tiecaoae 
DO  special  reference  is  made  to  corporations, 
a  resort  to  that  mode  of  oniting  interests  by 
different  dtlzens  was  to  be  deemed  prohlbltea 
Then  Is  nothing  In  tbe  nature  of  the  grant  oi 


eating  in  such  cases  that  the  grant  ii 
only  for  Individual  dtizeoa. 


),  Google 


SUFHSU  GOUBT  W  THB  DnTBD  BTATn. 


Got.  Tmbx, 


by  illowttia  mlnen  thus  to  niiit«  their  meftiia, 
'Hill  la  eTUlent  from  the  fact  that  bo  booh  as 
indlTtdnal  miuen  flod  the  Decessitv  of  obtaiu- 
BBM4  iDg  powerful  Fiacbtaerr  to  develop  their  mines, 
a  corpontiou  u  formed  b;  them;  and  It  li  well 
known  that  a  very  large  portion  of  the  patents 
to  mining  lands  has  been  issued  to  corpora- 
tJona. 

If  we  turn  now  to  other  proTliiODs  of  the  Be- 
Tlied  Statutos  we  find  that  the  concliuion 
which  we  have  reached  is  Justified  by  their 
language.    Section  2S31  piovideB  as  follows: 

"Proof  0(  dlizenship,  under  this  chapter, 
may  consist,  in  the  case  of  an  individual,  of  his 
own  affidavit  thereof;  In  the  case  of  an  asso- 
dalion  of  persons  unincorporated,  of  the  affl- 
davil  of  their  authorized  agent,  made  on  his 
own  knowledge,  or  upon  intormallon  and  be- 
lief; and  in  the  case  of  acorporatioo  organized 
under  the  laws  of  the  Dniled  States,  or  of  any 
State  or  Territory  thereof,  by  the  flllog  of  a 
certified  copy  of  their  charter  or  certidoUe  of 
iDCorporalion." 

Again,  section  28SB,  in  ststtng  the  manner 
and  coDditlons  under  which  a  patentfor  a  min- 
ing claim  may  be  obtained,  provides  aa  fol- 
lows: 

"  A.  patent  for  any  land  claimed  and  located 
for  valuable  depoelta  m^  be  obtained  In  the 
foUowins  manner:  Any  petaoo,  association,  or 
corporation  aothoileed  to  locate  a  claim  under 
this  chapter,  having  claimed  and  located  a  ^eca 
of  land  for  snch  purposes,  who  has  or  tiava 
complied  with  the  tenna  of  this  chapter,  may 
file  in  the  proper  land  otOce  an  application  for 
patent,  under  oath,  showlngsnch  oompliance," 
etc 

It  will  be  thus  seen  that  the  statute  itself  as- 
Bomes,  what  one  would  naturally  Infer  witliont 
reference  to  it,  that  citizens  of  the  United 
States  are  permittod  to  enjoy  the  privilege 
which  It  granted  to  them  in  their  individual 
capacity,  though  thoy  may  unite  themselves 
Into  an  association  or  corporation. 

The  doctrine  la  well  estabtUhed  that  rights 
with  respect  to  property  tield  by  dtUens  are 
not  kwt  because  they  uniu  themselvea  into 
corporate  bodies.  Tbev  are  subsequently  as 
able  to  Invoke  the  law  for  the  enforcement  of 
thelt  rights  as  previonalv,  the  courts  in  such 
cases  looking  through  the  name  in  order  to 

Ctect  those  whom  Uie  name  representa.    Wo 
e  an  illustration  of  this,  as  applied  to  cor- 
porations, in  the  GonstnicUon  given  to  the 
clause  of  the  ConatltntloD  which  extends  the 
.     Judicial  power  of  the  nulled  Statea  tocontro- 
\.99»i     rersies  between  dtizeosof  the  Statea  and  aliens, 
and  between  dtizens  of  different  Slates. 

In  Bank  iff  M<  Vnittd  SlaieiY.  Devtavx,  S 
U.  a  e  Crancb,  61,  B7  [8:  S8],  the  question 
arose  whether  a  corporatfoo  composed  of  clti- 
xeoB  of  one  State  could  >ue  in  the  Circuit  Court 
of  the  Dnlted  States  a  dtizea  of  another  State, 
and  It  was  answered  in  the  afflinnatiTe.  In  de- 
eding the  qtuatlon,  the  court,speaking  by  Ohirf 
Jvtttet  Hanhall,  said:  "However  tine  tne  fact 
may  be,  that  the  tribunala  of  the  Slatee  wiU  ad> 
minister  JoMloe  aa  Impartially  at  those  of  the 
natloo,  to  pattlea  of  every  deacription,  il  Is  not 
len  true  that  tbt  Oonstitutlon  Itself  either  en- 
lOM 


tertalns  apprehensions  on  thla  subject,  or^lewa 
with  Bnch  indulgence  the  poaalble  fears  and  ^>- 
prehensions  of  suitors  that  It  has  ealabUahed 
national  tribunals  for  the  decision  of  contro- 
Tersiea  between  allenaand  a  dtizcn,  or  between 
dtixen*  of  different  Statee.  Aliens,  or  dtizens 
of  different  tJlatCM,  are  not  less  susceptible  of 
these  apprebendoDS,  nor  can  thpy  be  supposed 
to  be  less  Uie  objects  of  conatitutiooal  provi- 
sion, because  tbey  are  allowed  to  sue  by  a  cor- 
porate name.  That  name.  Indeed,  cannot  be 
._  .....   _.  _  qJ^2^.  [mt  tiie  persons  whom  it 


those  persons  suing  in  their  corporate  cbuacler, 
by  their  corporate  name,  for  a  corporate  right, 
and  the  Individual  against  whom  the  suit  may 
be  instituted.  Substantially  and  eaaenlially  the 
parties  In  such  a  case,  wh^  the  members  of 
the  corporation  are  aliens,  or  dtizens  of  a  dif- 
ferent State  from  the  opposite  party,  come 
within  the  spirit  and  terms  of  the  Jurisdiction 
conferred  bj  the  Constitution  on  the  national 
tribunals.    Snch  has  been  the  universal  under- 


an  individual  without  teeUng  a  doubt  reepect- 
ingtts  Jurisdiction." 

The  aoctrlne  of  this  case  has  been  followed 
and  is  now  the  adtled  law  In  the  courts  of  ih* 
United  Slate*.  On  the  tame  prindple.  provi- 
alone  of  law,  in  terms  applicable  to  penont, 
securiagtotbemtheeDloynientoftheirproperty 
or  afloraing  means  for  its  protection,  are  hdd  to 


of  Peace  of  1768  between  Qreat  BrlUan  and  the 
United  Blates  Illostratea  this.  (8  Stat  at  L. 
88.)  That  artide  provided  that  there  abouM 
be  "no  future  connecatlons  made,  nor  any  pro- 
secutions commenced  against  any  person  or 
persons,  for  or  by  reason  of  the  part  which  be 
or  they  may  have  taken  in  the  picaent  war;  and 
that  DO  person  shall,  on  that  account,  snffer 
any  future  loss  or  damage  dther  in  his  person, 
,.^'_^ .  _^— 2p^-.,.u ^-_ 


D  ^glUi  corporation 
anda  granted  to  it  be- 
fore the  Bevoludon,  and  the  L^ialatoK  of  tiiat 
Stale  underto<^  to  conflscate  them  and  glvs 
themto  the  town  wha«  they  were  situated. 


uialpersons,andcould  not  embrace  corporations 
because  they  were  not  persons  who  coold  take 
■  '    ■'    -  -     lid  be  com ' " 


pari  In  the  war,  or  could 
subjects,  this  court,  spe. 
Washington,  observing  tl 


ibjects,  this  court,  speaking  byJfr.  Jvaliim 
.  .'ashington,  observing  that  tne  argomeot  pro- 
ceeded upon  an  Incorrect  view  of  the  subject. 


and  referring  to  the  case  of  the  Bank  ^tkm 
UnH«d  Statu  v.  Dmuu^  to  show  that  th» 
court,  when  necessary,  will  look  beyond  Ibe 
name  of  a  corporation  to  the  iodlvldnali  whom 
it  represents.  Soeieto  Ji>r  tht  Prmagatio%  if 
the  Ootpel  V.  New  JJavm.  81  U.  6.6  Wheat, 
464,  481  rC:  662].  Many  other  Olnstratlona  of 
the  doctrine  might  he  dted. 

We  are  of  cmlnion  that  the  nme  rale  of  ooo- 
stmctlon  should  control  in  this  case^  and  tha^ 
In  accordance  with  It,  section  S819  of  tiie  Be> 


vised  Statutea  mntt  bsbnid  not  toprednda 
private  corporation  formed  under  Ibe  law>  or 
a  State,  whose  memben  are  dtlHoa  of  tb« 
IM  C.  S. 


PiOKAfio  T.  East  TwiNBaBBB,  Va.  &  Oa.  R  Oo, 


Um  pabllc  lands  of  the  TlnTted  Slates.  There 
mav  be  some  question  raiwd  hh  lo  the  extent  of 
»  clKim  which  a  cotporation  may  be  permitted 
U>  locate  aa  an  origioal  discoverer.  It  may 
perhaps  be  treated  aa  one  person  and  entliled 
lo  locate  only  to  the  extent  permitted  to  ft  single 
Individual.  Tliat  quesiim,  however,  is  not 
before  us  and  does  not  call  I'oi  an  expression  of 
opinion. 

The  objection  to  this  construction  artsiog 
from  the  fact  that  the  section  gives  force,  in 
the  location  of  claims,  to  the  niles  andcuatoniB 
of  miners,  so  far  as  applicable,  when  not  in 
[63TJ  conflict  wiUt  the  laws  of  the  United  States, 
does  not  strike  ub  as  of  great  weight.  A  cor- 
poration interested  tn  mining  may  be  repre- 
•ented  hj  an  ofBcer  or  agent,  at  any  meeting  of 
minera  called  together  to  frame  such  rules  and 


There  is  nothing  in  the  nature  of  mintnE  to 
prevent  Bucb  a  representation  of  a  corporauon, 
when  rules  to  control  the  acquisition  and  de- 
Telopmeat  of  mines  are  to  be  considered  and 
Kttled. 

BfoOoTMthattlujitdffment  oftlitCourtla- 
low  mutt  be  rettntd,  and  Ois  eauia  remanded, 
tpMA  direetiont  to  overrtda  tte  demurrer  of  the 
itfendanU,  and  to  take  further  proeoedinB*  tn 
acaordanee  t»'(A  Mm  epiitioit. 


P.  P.  PICEABD.  Complroner  of  the  Stats 
1,  Appt. 


THE  EAST  TENNESSEE,  VIRGINIA 
AND  QEOBGIA  RAILROAD  OOH- 
PANT. 

(Bee  B.  0.  Beporter^  ed.  ta-Ut.) 

immunity  from  taxation — a  perionalprMlegg — 
not  traitrferaih — wM  not  pati  ^  iaie  (^  rail- 
road andfranehieet-^not  affane/iiee. 

L  Inimunliytrom  taxation  la  not  In  ttaeU  tnna- 
Strable. 

t,  immiuiliy  from  taxation  aaj  be  gianted;  tntt 
tt  must  be  conaldered  as  a  penonal  prlvtleflw  not 
extendtaiB  tMTond  tbe  Immediate  (trantea,  unle« 
otberwise  so  deolared  In  eznieaa  teniB. 

t.  It  will  not  pass  menlxlvaoonyeTBnaeoItlte 
■nperlT  and  tnneUaea  A  a  nflroad  oompanr  nn- 
dsradeone  to anfoiea alien,  atthouKbauohooin- 
panr  may  bcdd  Its  pioiMrtr  exempt  from  laxaUo 

1.  unmDDlly  from  taxation  la  not  a  fnnohin 


L  of  the  United  Statoafortbe  Middle  District 
Of  Tennessee,  esJolDlnc  the  colIectloD  of  cei^ 
tain  taxes,  assessed  agubit  a  railroad  company. 
Seoentd. 

The  focts  are  atated  In  the  ophdon. 

jUustj.  O.  W.  Pichto,  Attg-Gen,  tf  Ten- 


Harm.— A»  to  exemption  from  tazatlaii;  whetber 
a  ooDtaaot  or  not;  not  Implied;  nnooal  prlTlleira, 
flee  note  to  Tnoker  T.  Verguaon.  w  U.  &,  S  Ii.  ad.  SB, 
UOD.  8. 


n«s«M,  A.  8.  Mark*  and  Vertraa  A  Vertrett,  for 

appellant: 
Immunity  from  taxation  it  not  a  "privilege." 
WiUen  v.  Gaine*.  0  BaxL  (HOi  Memphie  J  (L 

R.  (lo.  V.  Gainti,  8  Tenn.  Ch.  604;  Miu.  d  T. 

B.  Co.  V.  State,  cited  in  Q  Baxt  649;  NaihmlU, 

C.  <t  8t.  L.  B.  Go.  y.  Marion  Oo.  7  Lea,  eSS^ 
Cheeajxake  <t  0.  B.  Oo.  y.MiUeT,  114  U.  B. 
176  <2S:  181). 

This  immunl^  from  taxation  never  passed 
to  aoy  Bubsequeot  patcbaser  or  owner  of  tb» 

Tenneuee  Bond  Oaeet,  114  U.  S.  668  (29:  381);, 
Bkut  Ten7ie»>fe.  V.AG.K  Oo.  v.  HamUeA  Oo. 
102  U.  S.  373  (26:  153);  MrnnpkU  A  O.  B.  Cor. 
Gainei.  ST  U.  B.  712  (21:  1095);  KnoMrilU  ±  0. 
R.  Co.  V.  Bicia,  S  Baxt.  442;  Morgan  v.  La.  98- 

D.  S.  217  (38;  860};  State  v.  NathmlU,  0.  it 
St.L.B.a>.  12  Lea,  684. 

Aji  exemption  from  taxation  Is  a  persooat 
privilefce  of  the  corporation  and  perishes  witb 

MempAie  A  L.  B.  B  Oo.  v.  Berry,  113  U.  S. 
617  (28:  840);  Louiemlle  AN.&Co.  v.  Faimee, 
109  U.  S.  344  (37:  B2S);  Wilmm  v.  Gainet,  10ft 
U.  S.  417  (26:  401);  Chieaoo,  B.  AK.O.B.  T. 
OMffey.  120  U.  B.  G7B  (80:  784). 

All  legislative  exemptions  aluce  1870  are  tin- 
constitutional  under  the  Tennessee  Oonstltutlon 
of  1870. 

LouimOU  A  N.B.O0.  t.  Palmet,  109  U.  8. 
344  (27:  933);  8L  LovU,  1.  M.  A  B.  B.  Oo.  ▼. 
Berry,  llB  U.  B.  465  (28:  105S);  Bitrgeee  v.  St. 
ligmaa,  107  U.  8.  88  (27:  S6S);  Bueher  v.  Oli^ 
ehire  B.  Oo.  136  D.  S.  681  (81:  790):  Yiekebxirs. 
a.  AF.B.  Oo.  V.  Dennii,  116  U.  S.  067  (^c: 
771). 

Mr.  Wm.  M.  Baxter,  for  i^pellee; 

The  exemption  being  property  already  In  ex- 
istence, sod  being  one  of  tbe  ^'privOegea"  <^ 
the  radroad  company  which  wotud  give  value- 
to  Ita  railroad  In  the  bands  of  a  subsequent 
owner,  the  L^lslature  had  the  right  to  provldft' 
for  a  sale  of  Ihe  railroad  witb  the  tnclaent  at- 


sale  as  before. 

34  Fed.  Bep.  616,  630-634;  Knoamiae  A  0. 
B.  Oo.  T.  Sidei,  9  BaxL  443;  State  y.  Naehvim. 
a.  A 8t.  L.  B.  Oo.  ISLea,  684:A  0.  3PickIe, 
440;  3>tin.  t.  Whitworth,  117  U.  S.  145  (29: 

t5),  and  cases  cited. 

This  court  wSl  follow  the  decision  <d  the- 
atale  court  upon  question  of  what  was  aold  and' 
transferred  by  decreea  in  cases  of  Stale  v.  Edge- 
field  AK.B.O0.9  Lea,  SSS.Durseu  v.  Seliffman, 
107  U.  8.  88-84  (27:  865);  LouiniOe  <*  JIT.  it 
Oo.  V.  Paimet,  109  V.  8.  356-256  (27:  S26); 
ButAer  v.  OheMn  B.  Oa.  IM  V.  S.  682-688- 
(81:  788). 

There  Is  no  rs*  jvdieata.  The  canse  of  ao- 
tlonisnotthesameas  intbecaseeof  £b«(  7<mn., 
r.AG.B  (3j.v.iramNmCb.l0aU.S.378(26: 
163);  89  Am.  Dec.  818;  Thomptm  T.  BoierU.  6S> 
"  **  "'  ""  """"  9iSi;  60  Am.  Deo.  680; 
3.606(34:  314);  66  Am. 
Dec.  51S;meAelv.£eBy,'J2V.  8.  ff  Wall.tiSdS; 
596)1  A#  JSbward.'Jt  TJ.  B.  9  WalL  175  (19:  684i: 
MvttiatBen.  L.  Jnt.  Oo.  v.  TiidaUMv.  8. S41 
(28:  816);  Bumee  y.Servggt,  M  U.  a  33(34: 
51):  Seetiont  v.  Johnton,  H  U.  a  847  (M:  S0«)< 
Morgan  Oo.  v.AUtn,  108  U.  B.  MB  (96:  ttS); 

aa*  T.  Findh,  104  u.  s.  set  cm:  ras). 

I:  Goo^e 


SupKEMS  ConBT  or  t&k  Jkitzd  States. 


Mr.  Jiutiee  Field  dellveTed  the  oplnloD  of 
(be  court: 

TbU  b  ft  toH  to  sdJoId  the  coDcctlan  of  cer- 
tain tues  for  the  yeua  188S  ud  1S84,  MBessed 
l^  the  Boud  ot  BaUiom)  Tax  ABMMon  of  Ten- 
newee  scaiittt  the  property  of  the  complaintnt, 
the  East  TenoeMeejrtrglDU  and  Geoi^  BaU- 
Toed  Companj.  The  propertj  formerly  be- 
longed to  Uie  ClndoDatf,  Cumberlaod  Gap  and 
Charleston  RaUroad  CompaD;;  and  the  claim 
asserted  bj  the  UU  is  that  the  property,  nbllst 
held  by  that  company,  was  exciopt  from  taza- 
^n,  and  that  eacbexemptloDhasaccompaDied 
it  in  tia  tnnafer  to  the  complainant.  That 
ixnnpany  waa  incorporated  by  an  Act  of  the 
Legj&latuifl  of  TeoneiBee.  pawed  Novflmber  18, 
1808.  Among  other  things  the  Act  provided 
that  whenever  the  companT  should  have  com- 

Ced  Ita  road  from  CuniDerland  (hp  to  the 
t  Tennessee  and  Tlr^nla  Railroad,  or  to 
the  toulbem  bonndaij  line  ot  the  Btate,  it 


rears.  (Acts  of  Tenn.  1868-4,  chap.  801,  g  6.) 
it  also  declared  that  the  company  shonld  be 
Tcated.eicept  ss  otherwise  provided  by  Its  diar- 
ter,  with  "all  theiights,  powers  and  privileges, 
and  tublectto  all  the  restrictions  and  llaUlines, 
of  the  Nashville  and  LonUville  Railroad  Com- 
panv."  An  Act  was  passed  by  the  Le^lature 
of  Tennessee  on  the  fith  of  February,  I&10.  to 
Incorporale  a  compaoy  nnder  Ibfs'last  name, 
which  amoD^  other  thiafrs  declared  "  that  Ibi 


workshops,  warebotues,  and  vehiclee  of 

Donation  belonging  to  the  said  company  shall 
be  forever  exempt  from  taxation  In  eacn  and 
every  of  the  said  Blates  of  Tennessee  and  Ken- 
tucky, and  It  shall  not  be  lawful  for  either  of 
(63*]  ^^  ^Bld  Stales,  or  any  corporate  or  mnnldpal, 
police  or  other  aulhorilv  thereof,  or  of  any 
town,  city,  county  or  duirict  thereof,  to  im- 
pose any  tax  on  such  stock  or  dividends,  prop- 
erty or  estate."  (Acts  of  Term.  1840-00,  chap. 
76  S40.) 

It  does  not  appear  that  any  organization  of 
this  company  was  ever  perfecied.  It  la  stated 
liy  counsel  that  none  ever  took  place;  and  it 
would  seem  thai  such  was  the  conclusion  of 
this  court  in  GoodleU  v.  Lo*ii$BilU  dN,E.Oa. 
12S  V.  8.  801,  406  X80:  1280, 1833]. 

Assuming,  however,  that  Its  ormmlzadon  was 
perfected,  i la  rights,  powenand  privileges  were 
subject  lo  the  restrictions  specified  In  the  Act. 
and  one  of  these  was  that  the  Act  should  "be- 
come a  law  whenever  the  State  of  Kentucky 
may  enact  the  same  for  the  same  purpose,  with 
such  modiflcstiona  and  amendment'  aa  sbe 
may  deem  right,  not  Incon^tent  with  its  pro- 
visions. By  this  restriction  we  underatand  that 
the  Act  was  not  to  take  effect  untQ  r»«nacted 
by  Kentucky,  with  such  modifications  as  she 
might  suggest,  nnt  inconsistent  with  It.  It  is 
conceded  that  Kentuctar  never  passed  any  such 
Act  as  here  mentlnned  We  ate  of  oinnton, 
therefore,  that  we  may  properly  omit  from 
consUeration  the  Act  of  February  0,  1800,  to 
inoorporate  the  NashviUe  and  Louisville  RaQ- 
toad  Company,  and  the  attempt  to  invest  the 
dndnnatl,  Cumberland  Qap  and  Charleston 
Railroad  Oimpany  with  Its  "rights,  powers  snd 
prlvil^SL*  If  this  construction  De  correct, 
10U 


the  Nashville  and  Loulsvilk  Railroad  Compa- 
ny never  acquired  nnder  that  Act  any  righta, 
power*  or  ^vitegea.  those  dealgoaied  lo  Ita 
charier  being  subject  to  reslrictions,  which 
were  not  complied  with;  and,  thercrurc,  what- 
ever right  the  Cincinnati,  Cumberland  Gap 
and  Charleston  Company  poasesaed,  to  have 
lis  property  exempled  from  taxation,  must  be 
found  independently  of  the  provision  referring 
to  and  grsnting  the  exemption  conlsined  In  the 
charter  of  the  Nashville  and  Louisville  Rail- 
load  Company  There  Is  no  such  exemption 
from  taxation  In  Its  own  charter.  It  Is.  how- 
ever, contended  that  provisions  In  an  Aot  of 
the  Legislature  of  the  State,  chartering  the 
LexiogUn  and  KnoivQIe  Rsilrosd  Company, 
passed  on  the  2Zd  of  December,  1853,  had  the 
effect  of  extend  log  such  exemption  to  the  prop- 
erty of  the  Cincinnati,  Cumberland  Qap  atid 
Charlealon  Rsllrood  Company,  Inasmuch  as  it 
Invests  that  company  with  the  "righta,  powera 
and  privileges"  "of  the  East  Tennessee  and  Vlr> 
ginla  Railroad  Company.'  (Acts  of  Tenn. 
1808-4,  chap.  825,  g  B.)  The  Act  Incorporat- 
ing this  last  company  declared  that  its  capital 
Hock  should  be  forever  exempt  from  taxation, 
and  that  ita  road,  "with  aU  its  flxturea  ana 
appurtenanoea,  Ineloding  workshopa,  ware- 
houses, and  vehicles  of  transportation,"  should 
be  exempt  from  taxarioo  for  the  period  of 
twen^  years  from  the  completion  of  ita  road. 
and  no  longer,  and  that  the  road  ahould  ha 
commenced  within  Ave  yean  after  the  passage 
of  the  Act,  end  be  finished  within  ten  yean 
thereafter,  otherwise  thechartershould  he  v(^ 
(Acts  of  Tenn.  1847-8.  chw.  130,  880,  81.) 

The  answer  aven  uiat  the  road  has  never 
been  completed,  and  nn  proof  waa  offered  to 
refute  Ibis  averment  The  burdeo  of  proof  lo 
show  Uie  completion  was  upon  the  complain- 
ant, for  until  then  the  exemption  claimed  could 
have  no  existence  even  while  the  property  re- 
mained In  the  possession  of  the  Cincinnati, 
(Smiberland  Qapand  Charleston  Railroad  Com- 
paoy. 

Aaumiog,  however,  that  we  are  mistaken  ia 
the  construction  given  as  to  the  effect  ot  the 
provisions  In  the  charters  of  the  two  com- 
panics,  the  Nashville  and  Louisville  Baltroad 
Company  and  the  East  Tennessee  and  Yirginim 
"  llroad  Company,  and  that  the  references  t«^ 


infes  1 


ville  lUilToad  Company  should  possess  If  the 
Act  creatlDg  its  charter  had  been  re-enacted  by 
Kentucky,  and  wblch  It  was  Intended  the  East 
Tennessee  and  Virginia  Railroad  Companr 
should  possess  after  the  completion  of  Its  road, 
our  conclusion  upOTi  the  questions  Involved 
would  not  be  affected.  It  is  conceded  that  the 
proper^  of  the  company  ;.assed  upon  aales  and 
conveyances  made  under  a  decree  rendered  in 
a  suit  against  the  company  commenced  l^  the 
State  of  Tunneesee,  to  parties  who  have  since 
conveyed  the  same  to  toe  complainant  That 
suit  was  bronght  to  enforce  a  statutory  lien  re- 
served by  the  Slate  as  secuiity  for  the  loan  of 
her  booOB  issued  to  the  company,  and  the  sale 
made  under  the  decree  and  confirmed  was  of 
the  "property  and  bsnchisea"  of  thetaHroftd 
company. 
By  this  sale  and  the  onnveyance  which  fol- 

uou.  & 


Bkdfibld  t.  Pabki. 


lowed,  ImmuiiltT  from  tautlon  did  sot  pan. 
6iich  unmnnitT  u  not  in  Itself  tnoiferable.  It 
ba*  beea  beta,  uid  the  dootriiK  bu  been  to 
■often  repeated  tbat  it  ie  no  longer  an  Open 
•qneetion,  tbat  Uie  LegUalare  of  a  State  mj 
«zempt  the  property  of  particular  peraona  or 
-corpoiatlona  (mm  tuallon,  either  for  a  limited 
penod  or  perpelnaUr;  but  to  Jualify  the  con- 
■clualon  that  each  ezemptlim  t«  gmntcd,  U  miut 


iilature.  The  power  of  taxation  la  one  of  the 
faigheet  attilbntea  of  ioverelgntj.  and  tbe  aua- 
praaion  of  lie  exerdae  aa  to  anj  pereona  (^ 


■deemed  to  exlit.  If  the  LeEblature  can  laj 
aside  a  power  derolTcd  upon  It  for  the  good  of 
the  wlme  people  of  the  State  for  tbe  beneflt  of 
A  pilFate  party,  It  most  apeak  in  ancb  mimis- 
takeble  terms  that  they  will  not  admit  of  any 
reasonable  conBtracUon  contiEtent  wltb  the  rcs- 
«rTaifoii  of  the  power.  TSc  De/aware  Bailroad 
Tax.  85  U.  8.  18  Wall  306,  220  [SI:  88tj,  894], 

TEeldiDg  Eo  the  doctrine  that  Immueity  from 
taxation  may  be  granted,  that  point  being  al< 
ready  adjudged.  It  must  be  coDaldered  as  a  per- 
sona] privilege  not  extending  beyond  the  Imm^ 
diaie  grantee,  unleae  otberwlae  no  declared  fa 
«xpreES  ictma.  The  aame  conriderationa  which 
■call  for  clear  and  nnamblgnoua  language  to  jm- 
Hlj  the  conclurioDlhat  Immunity  from  taxation 
baa  been  granted  in  any  tnaUnce,  muat  re- 
quire almilar  distlnctnesa  of  expresaion  before 

e  Immunltj  will  be  extended  to  otbeia  than 


the  original  grantee.  It  wUl  not  paaa  merely 
br  a  conveyance  of  the  property  and  franddsea 
•of  a  railroad  company,  although  such  com* 


«ilon. 


b.  BV917, 228  [28;  680,  atfh  •''^^"franchiaw 
•of  a  railroad  corpontion  are  ri^tt  or  nrl  vilegea 
which  are  essential  to  the  operation  ol  the  cor- 
poration, and  without  which  lis  road  aad 
works  would  be  of  little  value,  such  as  the 
franchise  to  nu  can,  lo  lake  tolls,  to  appro- 
priate earth  and  grave)  lor  the  bed  of  its  road, 
«r  water  for  Its  engines,  and  tfae  like.  They 
are  positive  right*  or  privllegea,  without  the 
posaeerioD  of  which  the  road  of  the  company 
«onld  not  be  nicceeafully  wuAed,  Tmmnni^ 
from  taxation  it  not  one  of  them.  The  former 
may  be  conveyed  to  a  purchaser  of  the  rood  at 

rrt  of  the  property  of  the  company;  the  latter 
penonal,  and  Incapable  of  transfer  without 
•eipress  stBtutory  direction." 

It  is  true  there  an  aome  cases  where  the  term 
"privileges"  has  been  held  to  include  Immu- 
t)19  from  taxatloD,  but  that  baa  generally  been 
where  other  provlsioas  of  ibe  Act  have  given 
«ncb  meaning  to  It.  The  later  and,  we  wink, 
the  better  opinion  la  tbat  unless  olber  pro- 
Tlsions  remove  all  doubt  of  the  intentlnn  of  the 
Legislature  to  taclade  the  immuDity  in  the 
term  "  privileges ,"  it  will  not  be  so  construed. 
It  can  nave  its  full  force  by  conflnlng  It  to 
«t1ior  grants  to  the  corpomdon. 

The  case  of  Bailroad  Oompany  v.  SamNtn 
Obuntn.  102  U.  B.  27S  \M:  IW],  was.  with  the 
«icepii3n  of  one  p«rtlcular,  substantially  like 
the  one  before  us.  The  claim  of  exemption 
founded  upon  the  Act  of  December  22, 1868, 
nferriog  to  the  charter  of  tfae  Eaat  Tenncaaee 

130  r.  s. 


and  Virginia  BaQroad  Oompany,  waa  not  there 
relied  upon.  Reliance  waa,  hOTrever,  placed 
upon  the  Act  chartering  the  Nathville  and 
LonitTllle  BaUroad  Company  aaezemptiog  the 
mperty  of  the  Cbidnnatl,  Cmnberland  Gap 
and  Chsrleslon  Railroad  Companv  from  taxa- 
tfnn.  The  conrt  held  that  Immnoity  from  tax- 
ation did.  not  pass  lo  the  purchaser  upon  the 
■ale  of  the  property  under  the  decree  ren- 
dered in  the  suit  brought  by  the  Stale  agalnat 
the  company. 

The  deeret  ielaia  mvrl  lAer^ere  be  reverted  and 
Ifttf  eauee  remanded  with  direetion*  te  diimiti 
lAeiat,andUtiioerdtrtd. 


JARBD  E.  REDFIELD,  I^.  At  Brr., 
WILLIAM  P.  PARES  WT  U. 


ontwtlisklea,  on  the  merita.  a  n 
marlMiiaoo  thaappUoatlon  of  ti 
rar  to  bilnc  Into  tins  ooort  the  papi 
Ute  tiaiuoAiit 


IN  ERROR  to  the  Circuit  Court  of  the  Unlled 
States  for  the  Eastern  District  of  Arkansas, 
to  review  a  Judgment  dismlsdng  a  complaint 
in  an  ejectment  suit. 

Certiorari  ordered  to  bring  vpp^ien  emitted 
frvm  th*  tranterifiL 

Tfae  facta  are  stated  In  the  opinion. 
Mr.  S.  F,  CUrk  for  plalnil  In  error. 
Mr.  D.  W.  Jonea  for  defendants  In  error. 

Mr.  Jvetice  Bl«tehfbrd  delivered  the  opin- 
ion of  the  court: 

This  Is  a  writ  of  error  to  the  Obcnit  Court  of 
the  United  States  for  the  Eastern  District  of 
Arktmaas  hi  an  ejectment  suit  brought  in  that 
court  by  Jared  K.  Redfleld  against  William  P. 
Parks  and  other  defendants,  In  wblch  a  judg- 
ment was  rendered  on  the  2(lth  of  April,  1885, 
diamiasiag  the  complaint  on  the  merits.  The 
plaintiff  has  brought  the  writ  of  error. 

Tfae  suit  appears  to  have  been  commenced  on 


Slaint  and  several  anawers  were  flled,  and  euo- 
ry  exceptions,  and  that  the  case  waa  tried  by 
the  conit  on  the  written  waiver  of  a  jury,  and 
tbat  the  court,  having  heard  the  evidence  of 
both  parties,  found  the  Issues  for  the  defend- 
ante.  There  is  a  bill  of  exceptions,  whldi  finds 
certain  facts  specially  and  certain  oonclualons 
of  law  lo  favor  of  the  defendants,  and  coDtaiiu 


Non.-8ee  now  to  aark  v.  Haokett,  6a  IT.  S^  IT 
L  ed.  BO,  f orpreoedenti  and  antlioiltlea  upon  Cxn- 
nouni  <n  OMUd  statm  Oour**. 

lOU  . 


SuPHXltB  OOQBT  or  THB  TTkITSD  STAlXlb 


eiceptloiu  by  the  pl^tlff  to  tboee  coDcIadoiu, 
ftnd  prayen  to  tbe  oouit  by  the  plaintiff  to 
Qnd  certain  concliuioiiB  of  Uw,  and  a  refusal 
bv  (he  court  ao  to  tad,  and  excepUotu  by  the 
plaiiilifF  to  euch  refoaal. 

We  find  It  Impossible,  nnder  our  mlee,  to 
bear  the  case  as  it  ttaodi.  Tbe  pleadings  re- 
ferred to  in  tlte  lisDscript  of  the  record  are  sot 
set  forth.  Rale;8,  subdlTUon  1,  providea  aa 
foUows:  "1.  The  clerk  of  theouort  to  which 
any  vrit  of  error  may  be  directed  tiiall  make 
rcium  of  tbe  same,  by  transmitting  a  truecopy 
of  Uie  record  and  of  Ibe  BSslgnment  of  erron, 
and  of  all  proceedings  Id  tbe  case,  under  bis 
band  and  the  seal  of  tbe  court."  RuleS,  aub' 
division  8,  provldeB  aa  follows:  "8.  No  case 
nil!  be  beara  until  a  complete  record  coniain- 
tug  In  Itself,  and  not  t^  refereoce,  all  the 
papers,  eibibita,  depoafttona,  and  other  pro- 
ceedings, which  are  Decessary  to  the  bearing 
in  tbia  court,  shall  be  filed." 

The  transcript  of  the  reoad  was  fllod  la  this 
court  on  April  0, 1686.  Tbe  certificate  of  the 
clerk  (tf  the  dicnlt  court  to  tb»  traoacript  is 
dated  March  B,  I88S,  and  does  not  comply  with 
Rule  8,  subdivision  1,  for  It  only  certtflea  "(liat 
the  foregoing  writing,  annexed  to  this  certifi- 
cate, la  a  true,  conect,  and  compared  copy  of 
the  original  remaining  of  record  in  my  office." 
It  doct  lot  say,  as  required  by  the  rule,  that 
tbaanneied  papera  are  "a  true  copy  of  tbe  rec- 
ord, and  of  tbe  assignment  of  errors,  and  of 
all  pioceedinga  i&  the  case."    It  is  aulteappar- 


I  part 


ent  tb^  Qiere  are  papera  of  record  In  Qie  court 
"  "  ir,  a  copy  of  which  ought  to  form  .  . 
of  the  tranacnpt.    The  complaint  and  answeis 


Obtieut  d^eet — emenant  fir  quiet  pomeiHim — 
uAen  frrobm — tortimt  pettettion— false  r«pr»'  , 
tentatiotu on eateqfland — repretentaiiont  a» 
to  tiU» — uA«n  fMt^ad  f n  eoeejuintt. 

L  The  law  doee  oot  atFord  ndlat  to  one  who  sd^ 
fen  br  aot  uidnor  tbe  oidlnarr  meaui  of  Intornia- 
tlon,  whether  \A  neglect  be  attrlbuUbla  to  Indlf- 
tertmoB  or  creduUtj. 

&  TbeooTauanttor  quiet  possesatoo.  In  a  deed, 
meroaaall  pravloiu  rttmaenlatloDi  aa  to  tbe  poa- 
aMDoa.  and  Units  the  mblll^growlnc  out  of  tlmn. 

&  Iftbaoooupaatboldabja  paramount  title,  ana 
thus  lawfuUr  Moludea  the  pumhssBr  from  poaasa 
akoD,  aoob  covenant  Is  broken. 

L  ifUieoooupetlonlBwiOiontHabt.tbe  remedr 
ofthepui'ohasertnaunhoaselstofflmiOMcsstttelit-  ' 
tndv.  HlBoeoupaliM>do«anotoonaflluteal>raaol>  ■ 

IL  An  aolton  mar  be  maintained  for  bUae  i«prft- 
sentatlona.  upon  uw  sale  ot  real  pfopertr,  relatbv 
tomatteraooUatentlto  the  title  and  rfsht  of  pea' 
•mion,  suota  aa  the  location,  quautl^.  quall^  anA 
oondttlon  of  the  land,  the  prlvUeKM  oonneoted 
with  It,  or  tbe  rente  and  profln  derived  tberaCrom. 

0.  Bepcesentallona  bv  the  vendor  aa  to  hta  bavtnw 
title  to  the  ptemtsw  sold  may  alaoba  tbe  ground  tJ 


are  neceaaarr  to  the  hearing  in  this  court,  and 
unleas  a  reoord  conttdnlug  them  la  filed  bare 
tbe  case  cannot  he  heard. 

Aa  was  said  In  Union  Bie.  B.  Co.  v.  Sevart, 
K  V.  S.  278.  284  [24:481,  483],  It  Is  the  duty 
of  the  party  who  takes  a  writ  of  error  "to  see 
to  It  that  the  record  U  properlypresenled  here." 

In  Keene  v.  ffftiftoW,  88  U.  8.  18  Pet.  4S9 
[10:240],  tbe  circuit  court  had  given  a  Jud^ 
uientfor  thedeteadanls,  on  an  agreed  case,  and 
tbe  record  sent  here,  on  a  writ  of  error,  con- 
tained only  the  agreed  statemeut  of  facta  and 
the  Judgment  of  tne  circuit  court,  with  the  pe- 
tition for  Qie  writ  of  error  and  its  allowance. 
At  that  time  the  llth  role  of  the  court  was  like 
tbe  present  Rule  8,  subdivision  1,  and  tbe  Slat 
rule  was  like  the  present  Role  8.  sobdivlsioo  S. 
In  view  of  those  rules,  and  because  the  record 
did  not  contain  any  of  the  proceedings  in  the 
court  below,  (bis  court  dismissed  the  case. 

The  same  thing  was  done  in  Oarti*  v.  Pet(t- 
pain,  69  U.  B.  18  How.  108  [1S:380],  where  the 
certified  record  conriated  ot  an  agreed  statement 
of  facts  and  a  Judgment.  « 

While  the  court  has  nndouhtedly  the  power 
to  dismiss  the  case  as  for  want  of  prosecution 
by  the  plaintiff  in  error,  because  of^hls  fsUure 
to  aee  that  a  proper  return  was  filed,  yet,  aa  the 
transcript  was  filed  here  on  the  Bth  ot  ApiU, 
1680,  and  more  than  three  years  have  elapaed 
without  the  making  of  amotion  bvthe  dtfand- 
anta  in  error  to  dismiss  tbe  caae  oecauae  of  a 


on  both  sldee,  on  the  merlta,  wa  think  Uut  the 
plaintiff  in  error  ought  to  have  leave  to  sue  out 
a  writ  of  Mrtiorart,  to  bring  into  this  court  the 


papeta  omitted  from  the  tnnscripC  For  thla 
puipoae  a  terttoraH  may,  on  his  appllcatloii  b> 
the  dark,  issue,  returnable  at  tbe  neit  term.       , 


FBANE  a  ASDRUB,  F^.  t»  Brr.,  lO^A 


^ ...  porchaser,  with  a  wanantv  of  title  anA 

a  ooveDBDtnir  peaoeable  pcesflOP.iils  previous 
repiesaDtadona  lata  the  valldllT  ot  Ua  title  or  Ua 
right  ot  poaMeslon,  are  mere  ezpiWBlona  ol  o^rfl- 
denoe  In  hla  tltl&  and  aie  merged  In  the  warrantT' 
and  oovenant,  which  determine  die  eztcot  of  h» 
Uabllltr. 

[No.  2eo.] 
avbmitteiAprai7,lS89.  Decided  Una  IS,  1889, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado,  to  review 
ajudgmentdlsmissingioudemuirertatheooni*  | 
plalu^  an  action  for  fraud  and  decdt   Jffinud.  . 

Btatementhy  Mr.  Jiutite  Fieldl  , 

On  the  S7th  of  March,  1870,  the  plalntUt  be- 
low, a  citizen  of  Colorsdo,  purchased  for  tba 
consideration  of  $87S  a  lot  or  parcel  ot  land  lia  ' 
the  Town  of  Leadville,  Cokuratto,  described  in 
the  complaint,  and  took  a  conveyance  of  It 
from  tbe  defendaol,  tbe  St.  Louis  BmeltioKan<l 
Refloing  Companv,  a  corporation  created  un- 
der the  laws  of  Missouri.  The  deed  of  convey* 
ance  contained  covenants  that  the  plaintiff  wa» 
seised  of  an  estate  In  fee  rimnle  ot  tbe  premise*; 
that  they  were  clear  tit  all  liens  and  Incum- 
brancea;  and  that  it  would  warrant  and  defend 
the  grantee  In  their  peaceable  poaaeasion  againat 
all  persons  lawfully  daiming  tbe  same  or  any 
partthereot 


braikm,  st«.,  see  «  U,  B.  U  L.  ed. 


IS' 


Animus  t.  St.  Lotna  SitBLTiNa  amd  Rsfninra  0<x 


Tbe  complaint  alleKes,  with  much  repetltloa 
and  nnDeceeaaij  Terbhge,  tlut  prior  to  the  por- 
chaoB  of  Ihfl  land,  and  pending  oegotlatloDi  for 
It,  the  ofQcen,  ageots,  aod  attorDevsof  the  do- 
fondant  represented  to  him  that  tho  company 
bad  secured  the  actual  posaesdoo  of  the  prem- 
ises and  obtained  a  release  from  all  other  par- 
ties claiming  or  prelendiiiK  to  claim  the  right 
of  possession;  that  it  would  esecate  to  him  a 
good  and  sufflcient  wantrat;  deed  cootalnlag 
■11  the  osnal  coTeoants,  Includlngone  for  quiet 
and  peaceable  possessioDi  and  assured  Um  that 
if  he  would  purchase  and  pav  for  ibe  premises  it 
could  and  wonld  deliver  to  Dim  Immediate  pos- 
session;  that  at  that  time  there  was  a  great  rush 
of  people  to  the  Town  of  Leadvllle  on  account 
M]  of  the  report  of  rich  mineral  discoveries  in  its 
immediate  neighborhood-  that  there  was  a 
great  struggle  to  secure  pu>eesBlon  of  lots  and 
bosineBs  houses  in  tbe  town;  that  there  were 
many  coDfllcttoK  titles  and  claims  to  their  pos- 
sesion; that  amidst  the  general  confusion  and 
struggle  aod  conflicting  claims,  the  plaiotlff 
was  oDBhle,  after  mahing  due  Inquiry,  and  us- 
ing all  the  diligence  In  hiB  power,  to  And  out 
whether  the  stalements  of  uie  offlc«ts,  agents, 
and  DttomeTB  of  the  defendant  were  true  or 
false;  that,  therefore,  relying  upon  tbeir  truth, 
snd  bclleTlng  that  they  were  made  lu  good 
faith,  ha  paid  tbe  $8TG  and  took  the  deed  of 
conveyance;  that  before  and  at  Qie  time  he 
porchased,  tbe  defendant  represented  that  it  bad 
receiTed  a  patent  from  the  Qovemment  of  the 

I  United  States  for  tbe  premises  as  well  as  for  a 
large  number  of  other  lots  in  the  town,  that  no 
opposition  would  be  made  to  its  right  of  pos- 
MBsloD,  and  that  no  trouble  would,  therefore, 
accur.  eitherin  regard  to  the  title  or  tbe  poases- 
don  of  tbe  premises;  that  these  statements  and 
Assurances  as  to  tbe  defendant  being  able  to 
put  tbe  plaintiSintoiminediBlepossessiou,  aud 

.  to  having  obtained  a  release  from  all  parties 
obo  claimed  an  adverse  title  and  right  to  the 
possession  of  tbe  premises,  and  tbat  it  would 
put  htm  into  immediate  possession,  were  false 
ind  fraudulent,  and  were  made  t^  tbe  agents, 
officers,  and  attorneys  of  the  defendant  to  de- 
ceive and  defraud  tbe  plaintiff  out  of  the 
money  paid,  knowing  at  the  lime  that  tbe  do- 
feudant  could  not  put  him  In  possession  of  the 
premises;  that  when  be  attempted  to  enter  up- 
on them  after  bis  purchase  he  fonnd  that  one 
fiarab  Bay  was  In  actual  possesdon,  claiming 
the  same  by  virtue  of  prior  possession  and  oc- 
cupation OD  tbe  public  domain  of  tbe  United 
States,  under  a  town-site  right,  and  refused  to 
sunender  them  to  him;  that  soon  afterwards 
the  company  Gommeoced  an  ttclion  of  eject- 
ment H^nst  her  to  recover  the  possession  of 
tbe  premises,  but  did  not  succeed  in  ejecting 
ber  and  her  tenants  before  the  S2d  of  February, 
1888,  until  which  lime  the  plainliff  was  kept 
out  of  possession;  and  tbat  ouring  this  period 
the  rent  of  tbe  premises  was  worth  (400  a 
month,  amounting,  during  tbe  period  men- 
tioned, to  $18,783,  all  of  whloh  the  plaintiff 
alleges  he  lost  by  tbe  fraud  and  deceit  practiced 


for  130,000  and  costs. 

To  this  complaint  tbe  defendant  demurred 
on  the  following  grounds: 
180  U.S. 


1.  That  the  complaint  did  nut  set  forth  tara 
saffldent  to  constitute  a  cause  of  action. 
3.  That  several  pretended  caoaei  of  action 


a  parol  contract  to  pnt  the  pliUnlifl  In  posses- 
sion of  tbe  land  described; 

(A)  For  breach  of  the  covenant  of  quiet  en- 
joyment containiHi  In  the  plainllff's  deed; 

(«)  For  deceit;  and  tbat  these  several  causes 
of  action  bad  been  improperly  blended  in  one 
statement. 

8.  Tbat  th?  complaint  was  amblguons,  un- 
intelligible, and  nacertain,  in  this,  Oiat  it  did 
not  appear  how  the  nlalatlff  was  misled  or  de- 
ceived by  the  pretended  representations  stated 
in  the  complaint 

The  record  also  discloses  what  Is  called  a 
"substituted  demurrer,"  specifying  variona 
particulars  In  which  the  complaint  was  alleged 
to  be  unintelligible  and  uncertain,  but  as  coun- 
sel c^  both  parties  give  the  demurrer  above  as 
tbe  one  on  which  the  court  below  paned,  It 
was  so  considered  here.  Tbe  court  below  sus- 
tained the  demurrer,  holding  "that  the  com- 
plaint and  the  matters  and  things  tbeieln  al- 
leged were  not  sufficient  in  law  for  the  s^  de- 
fendant to  answer  unto."  The  plnintiO  Uiere- 
upon  stBtlng  that  be  would  abide  by  his  com- 
plaint, it  was  adjudged  that  the  cause  be  dis- 
missed with  costs.  To  review  this  judgment 
the  case  Is  brought  to  this  court. 

Mr.  T.  A.  Oraan,  for  plaintiff  in  error: 
Fraud  and  deceit,  when  accompanied  with 

damage,  is  a  good  cauae  of  action. 

Hilriard,  Torts.  137;  Upton  v.Vait,  6 Johns. 
181,  183;  Samej/  v.  Deietj/,  18  Johns.  HSH; 
Morgan  v.  Blim,  2MasB,  111;  FarrarY,  AUIcn, 
1  Dev.  L.  69;  Id«  v.  Gray.  11  7t.  61S;  /<>»<• 
V.  Emerg,  40  N.  R  848. 

Tbe  above  doctrine  applies  (o  sales  of  real 

Rawie,  Cov.  64,  65;  MonOt  v.  CbMm,  18 
Johns.  896'  Clark  v.  Saird,  9  N.T.  188;  i'AA- 
lipi  V.  BtM,  IB  Iowa,  64;  Johnion  v.  MeDatM, 
IB  Ark.  109;  Foakr  v.  A^ami,  8  E.  D.  Smith, 
1;  VravituY.  Gant,  4  T.  B.  Mon.  136. 

An  action  of  deceit  will  lie,  notwithstanding 
an  express  warranty. 

Oravin*  v.  Gant,  4  T.  B.  Hon,  126. 

,  A  vendor  of  real  estate  Is  liable  for  false  and 
fraudulent  representations  In  regard  to  qua  nlj^. 

ClarlcY.  aiinf,9K.Y.  IS^iBaiioiov.  Green. 
84  VI.  879;  Mondl  v.  Oolden,  18  Johns.  895; 
WardeU  v.  Pbtdiei;,  IS  Johns.  83il;  1  Hllllard, 
Torts,  B,  §  4. 

A  purchaser  must  exercise  due  diUgeuce 
when  the  means  of  information  are  within  his 
reach. 

1  HlUinrd,  Torts,  16,  8$  11,  13. 

A  false  representation,  although  made 
tbrough  ignorance.  In  regard  to  real  property, 
avoids  a  wle. 

1  Hilliard,  Torts,  14. 

A  purchaser  may  retain  the  property  and  re- 
cover tbe  damages  growing  out  of  the  fraud 
and  deceit 

1  Ohitty,  Cont.  849;  Oibome  v.  TuUer,  14 
Conn.  G39;  Hrxwif  v.  Ldand,  100  Haas.  482; 
Dovglati  Axe  Maniifaeturing  Co.  v.  Qardiur, 
10  duah.  88;  &«»HT.  Sebert.  13  Wend.  418: 


I  by  Google 


Suraau  CouBT  or  tbz  Cbitzd  Utatbb. 


9;  Z^CMM  V.  MiteMl,  lUd.  Gb.496;£bm» 
«nr  T.  WUtt,  10  AlA.  250;  Bm-aUrw  t.  Aeati, 
8  Bawie,  SB;  Cutter  t.  AimU,  3  Smith,  Lead. 
CM.S9-9B. 

A  repreeeDtatton  of  the  raliie  of  land  1b  a  mere 
ezproaloa  of  opioloD,  for  irbioh  an  action  for 
fnndcaiiDOt  be  mafntaiDed. 

Ihipont  V.  FtMgton,  2  E.  D.  Smith.  421 

3tr.  CluukE.  Om*.  fordefeodant  tu  error: 

Plaintiff  recdTed  a  perfect  fee-dinple  title. 
Saiali  Ba7  was  a  bare  tieepaSKT,  a  "squatter." 
without  any  right  whatever;  the  lamul  title 
was  aaaerted  agaloit  her,  and  in  due  coune, 
upon  Ugtl  proceeding*,  ibe  was  elected .  These 
facts  oeKAtlve  the  idea  that  there  was  aoj 
breach  of  the  coTeoaDt. 

Bawle.  Cot.  Title.  lOS.  18S;  Boone.  Beal 
Prop.  S_8»;  3  Washb.  HeaL  Prop.  7IB;  Gard- 
ner V.  SeUUat.  8  Hill,  880. 

There  Is  no  warraotj  express  or  implied 
against  thd  acts  of  straoeen. 

Ifoke^  Oaie,  4  Coke,  W  (b);  Dvdlai  t.  Fbt- 
liott.  8  T.  &  684;  Hamt  t.  Btdorttaff.  Taagh. 
118;  Piatt,  Cot.  81i  and  cases  there  dted; 
£tidtMlI  T.  JKHMMn,  0  T.  R.  456. 

Pomeaeltm  of  a  itrasger,  although  he  claim 
title  and  right  of  poaaesdoD,  doe*  not  amount 
to  a  breach  of  the  cotenant  for  quiet  enJoTment, 

8pmr  T.  AtlMon,  SO  Pa.  SOO;  tiaiodg  t. 
I%ipt. »  CaL  2ia 

Jfr.  Jv*tie»  TMd  dellTered  (be  opinion  of 
the  court: 

As  appears  br  the  abOTe  statement,  the  gist 
of  the  action  la  the  alleged  deceit  practiced  upon 
the  plaintiff  b^  the  agents,  atlomey,  and  offi- 
cers of  the  comcan;  to  lodnce  him  to  purchase 
from  It  a  lot  in  Xeadrllle,  by  representing  that 
It  had  obtained  a  release  of  tne  right  of  all 
claimants  to  the  land,  and  could  put  him  into 
Immediate  possession;  whereas,  upon  attempt- 
ing to  enter  upon  the  land  pnrcbBsed,  ae 
found  another  m  posseaalon.  Who  refused  to 
surrender  it,  and  tbuc  be  was  kept  out  of  pos- 
session from  tbe  time  of  his  Durcbase,  March 
9?,  1879,  to  February  33,  ISW,  during  which 
poiod  hie  lost  ita  rental  Talue. 

To  this  ground  of  complaint  tbere  an  two 
obvious  tuawen.  In  tbe  nrst  place,  the  plaint 
Iff  could  have  required  Am  deUTai?  of  the  poa- 
Mssion  of  the  land  to  accompanT  the  payment 


le  plaintiff  alleges 
that  he  need  all  dillgenoe  In  his  power  to  find 
out  whether  Ibe  r^tresentstlons  m  tbe  officers, 
agents,  and  attam^ys  of  tbe  company  were  tme 
or  false,  but  the  inspection  of  thepremlses.  tbe 
moat  natural  and  ooTloua  mode  of  ascertaining 
whether  they  were  occupied  by  another,  does 
not  seem  to  lUTe  been  resorted  to,  Tbe  law 
does  not  afford  relief  to  one  who  suflets  by  not 
otinK  the  ordinary  means  of  information, 
whether  his  neglect  be  attributable  to  indiSer- 
ence  ot  etedulltr;  nor  wUl  Indnstrious  actlvlir 
fn  other  directions,  to  the  neglect  of  soch 
means,  be  of  any  aTsIL 

Besldea,  it  does  not  appear  at  what  tbne  tbe 
party  In  poaaesslon  entered  upon  the  land. 
Tbe  complaint  only  allege*  that  when— tbe 


ery  of  the  deed,  lliera  was  at  the  time,  ac- 
cording to  the  allegations  of  tbe  complaint,  a. 
great  struggle  to  obtain  ponession  of  lota 
among  the  crowd  of  persons  pressine  to  tba 
town  owing  to  the  report  of  rich  gola  dJscoT' 
erles  within  Itslmmedlate  neighborhood.  Th» 
claim  of  right  to  tbe  land  adTanced  by  tbe  occu- 
pant was  founded  only  upon  her  alleged  priur 
possession  of  it  as  a  put  of  tbe  pnbllc  domaia 
of  the  United  States,  aclaimnhicn  would  seem, 
from  tbe  result  of  the  ejectmuit  suit  against 
ber  brought  by  the  company,  to  have  been  eu- 
tJrelT  worthless.  Tbe  complaint  alleges  that 
the  aefeuilant  represented  that  it  had  receiveiL 
a  patent  from  the  Government  of  the  United 
Stales  for  the  premises,  as  well  as  for  a  large 
number  of  other  lots  in  the  town,  and  cou- 
taina  no  averment  that  this  representation 
was  untrue.  It  may  therefore  be  fairly  pre- 
sumed, thst  upon  the  title  thus  conferred,  the 
company  subsequently  evicted  the  iniruder. 
The  possession  of  a  patent  of  the  United  Slates 
would  hsTe  JustiflM  all  the  representations  al- 
lied, as  to  title  and  right  of  possession,  anj 
the  pundiasei  might  bare  called  for  an  ingpec- 
tton  of  that  document  if  doubtful  of  the  stale- 
menu  of  the  agents  and  officers  ol  the  Tcndor. 
In  the  second  place,  tbe  coreoant  In  the  deed 
for  quiet  poesesnon  merged  all  previous  repre- 
sentations as  to  Om  poirocimion,  and  limited  tbe 
liability  growing  out  of  them.  Those  repre- 
sentations were  toa  great  extent,  if  nol  enlircly. 
mere  expresaiona  ot  confidence  In  tbe  compa- 
ny's title,  and  tbe  right  of  possession  which  fol- 
lowed it,  against  all  intruders.  Tbe  covenant 
wss  an  afkmance  of  those  stalementsJn  a  form 
admitting  of  no  misunderstandlDg.  Unas  the 
ultimate  assurance  given,  upon  which  tbe  plaint- 
iff could  rely,  a  guaranty  against  disturt>ance 
by  a  superior  title.  That  covenant  has  not 
been  broxen.  It  is  a  covensnt  s^nst  disturt>- 
anceby  "persons  lawfully  claimmg"  the  prem- 
ises or  any  part  thereof.    If  the   occuj)ant 


coTenant  is  brokeiL  But  it  is  not  broken  by  a 
tortloa*  disturbance.  If  the  occupation  is 
without  right,  tbe  remedy  of  tb«  purchaser  ia 
to  dispossess  tbe  intruder.  His  occupalioD 
does  not  constitute  a  breach  of  tbe  covenant. 
Bed*  T.  diearltoovt,  8  OUman,  1<2,  179;  KtVf 
T.  Dutch  Ohwreh  of  SeAmastad}/,  S  HUl  (N.  T.> 
105.  111. 

False  and  fraudulent  representations  upon 
the  sale  of  real  proper^  mav  undoubtedly 
be  ground  for  an  araon  for  damages,  when 
the  representations  relate  to  some  matter  col- 
lateral to  the  title  of  the  property,  and  th« 
right  of  posaession  which  follows  its  acquisi- 
tion, such  as  the  location,  quaotiif,  quality, 
and  condition  of  the  land,  the  privileges  con- 
nected with  it,  or  the  rents  and  profits  derived 
therefrom.  Lytt^eyf.  &tfy,SLd.RaTm.  1118; 
DtAM  T.  Btttent,  8  Bam.  A  C.  038;  MontU  t. 
CWdsn,  18  Johns.  808;  Bant^Md  t.  Eandu,  28 
Wend.  280;  Van  Bpp*  T.  Bonitov,  G  Hill,  03. 
aentations  by  tbe  Tendor  as  to  hi* 


'.  ACTITK  MANUFACTDRDia  OO.' 


riehtto  tbBm.  Thos  tn  Wardell  v.  FtmUet.  18 
Johns.  82B,  aa  actloD  for  deceit  wu  MutAloed 
agalutt  tbe  Tendor  of  Und  wblcli  had  DO  acttul 
existence,  tbe  oonrt  boldlu  Ibnt  In  Bncb  caie 
tbe  pnichaaer  might  treat  tiM  deed  u  «  nnlllW. 


coDsegueoUj  no  remedr  upon  the  corenanU; 
and  Itae  purchaser  woald  be  Temedfleaa  If  he 
oould  Dot  malolalD  the  action.  But  where  the 
THDdor.  holding  In  good  faith  onder  an  Inatru- 
meat  purportlog  to  transfer  the  premleee  to 
him,  01  under  a  jodidsl  del«rmlnatioa  of  » 
14B]  claim  to  them  In  hu  favor,  executes  a  convev- 
ance  to  the  purchaser,  with  a  warranty  of  title 
and  a  corenant  for  peaceable  poueuion,  his 

EreriouB  represeolotiona  a*  to  tbe  TaUdttr  of 
is  tlUe,  or  tbe  rtobt  of  po«eeerion  which  it 
gives,  are  regarded,  however  highly  colored, 
as  mere  expressions  of  confidence  in  bis  tiOe, 
and  are  m^ged  Id  tbe  warrant  ud  corenuit, 
which  determined  the  extent  of  bis  liaUlity. 
Jvdgmtnt  nfimud. 


GEORGE  M,   PETERS,  Appt.. 


L  The  patent  grantsd  to  QeorrB  H.  Fatei*  Jnlf 
II,  IBSa.  rgr  ■□  Improveneot  In  dl«e  (or  maklDa 
daib  trainea,  IsTold  for  want  of  tnventloii. 

a.  Dleewbloh  aot  upon  two  pteiMSofmeCal  which 
■re  capable  of  belns  welded  to  each  ottier,  uid 
which  an  brouohtEc  aweldlnc  bBat-naoessniHy 
wOiweld  them  togetberbythe  unpaotandaotioD 
of  the  dies.  Thora  li  do  pateataole  Invaotloa  In 
_.    .,. . .s.      __  ,w„iagbr  the 


hi  the  arttolo  soUd  upon  br  Ebem. 
[No.  SM.1 
aubmitteaApraie.aat.  Dtetdtd Mag U,  1889. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  Stales  for  tbe  Southern  Dis- 
trict of  Ohio,  that  tbe  patent.  No.  281,(MM. 
granted  to  Oeo^  H.  Peters  for  an  fanprove- 
ment  in  diea  for  making  dash  frames,  is  void, 
»nd  dlsmlsdng  tbe  action  for  Its  Infringement. 

^nte  facta  are  stated  in  the  opinion. 
Mr.  Wm,  HabbeU  Fisher  for  appellant. 
"    "    ■"       "■    n for  appellee. 


em  District  of  Ohio,  by  George  H.  Peler* 
■igainst  The  Active  Manufanurug  Company, 
k  corporalloo,  fonoded  on  tbe  allend  Infringe- 
ment of  leUna  patent  Ho.  SSl,tSOS,  granted  to 

Norm— As  to  VAot  MwHtttta  a  MtentnNc  (tiMn- 
Ston  lea  Thompson  V.  Boisniler,  lUuTBrttL  ed.  n 

IW  D.B. 


said  Peiers,  Jnlj  17. 1688,  on  an  application 
filed  December  7, 1680,  for  an  "improvement 
In  dies  for  making  dash  framea.  A  dash 
hame  b  made  of  metal,  and  Is  to  be  nsed  in 
constnictine  a  dash  board  for  a  cmrrlsge  or 
other  vehicle. 

Tbe  defenses  set  up  in  tbe  answer  are  want  of 
novels,  nonlafrlngement,  and  also  that  the  do- 
vices  OMcrlbed  and  claimed  In  tbe  petent  were, 
before  the  alleged  invention  thereof  br  Peters, 
old  and  well  known  in  foralng,  welding,  and 
other  metal  working,  and  that  it  required  no 
invention  to  apply  or  adapt  such  devices  to  tbe 
old  form  and  construction  of  dash  frames.  Is- 
sue was  Joined,  proofo  were  taken,  end  tbe  cir- 
outt  court.  In  lis  deoree,  found  that  the  patent 
wu  "void  for  want  of  invention,"  and  dis- 
missed the  bill .   We  concur  in  that  condnrioD. 

Tbe  speciflcatloo  of  tbe  patent  says:  "The 


bars  of  a  metal  dash  frame  to  the  bottom  rail, 
and  s  method  by  wblob  the  bottom  raH  of  the 
dash  It  strengthened  at  the  weld  and  at  tbe  por> 
don  of  said  rsD  to  which  the  dash  foot  U  to  be 
attached.  Another  object  of  my  Invention  la 
to  provide  a  means  by  which  a  recess  Is  formed 
io  tbe  bottom  rail,  preparatory  to  punching 
said  rail,  to  recdve  tbe  bolt  or  other  attach- 
ment  which  secures  the  dash  foot  to  the  bot- 
tom rail,  tbe  operation  of  fonnics  the  recess 
being  performed  at  the  same  time  that  the  end 
bar  te  welded  to  tbe  bottom  ralL"* 

Tbe  entire  operation  set  forth  in  the  spedfl- 
catloQ,  of  welding  the  bars  to  tbe  raD,  of 
strengthening  the  bottom  rail  of  the  dash,  and 
ot  forming  a  recess  in  the  bottom  rail  at  the 
same  time  that  the  welding  is  done,  Isdescrlbed 
In  the  speciflcBtlon  as  effected  by  one  and  the 


simultaneous  action  of  twooppcetng  dl 
:  die,  placed  lice 
provided  with  channels  or 


an  upper  die  and  a  lower  d 
face.  Thedies  are  provide<! 
depresdons,  one,  a,  to  receive  tbe  end  bar  of 
tbe  frame,  and  tbe  otber,  a',  to  receive  tbe  bot- 
tom rail,  the  channels,  a  a',  of  one  die  coincid- 
ing wiib  like  channels  In  the  other  die,  when 
tbe  two  dies  are  placed  together.  From  the 
bottom  of  tbe  depressions  a'  In  tbe  two  dies 
rise  tongues,  a*,  which,  like  the  depressions  a, 
coincide  with  each  other  when  the  two  dies  are 


when  the  dies  are  placed  together,  a  slight  apace 
Is  left  between  tbe  two  tcmgues.  The  epedfl- 
cation  also  states  that,  preferably,  tbe  tonguea 
a'  are  so  formed  that  when  tbe  dliss  are  placed 
together  tbe  tongues  wjll  approach  closer  to 
each  other  at  that  portion  of  themselves  which 
forms  that  part  of  tbe  web  In  tbe  lower  bar 
which  is  to  be  punched  throtigb  to  receive  tb« 
bolt  or  other  device  by  which  the  dash  frame 
b  connected  to  the  foot  or  vehicle,  than  at  any 
other  point;  in  other  words,  tbe  face  of  the 
tonKaes  Is  Inclined.  Tbe  object  of  such  a  for 
maiton  of  the  tongues  Is  stated  In  the  specidca- 
tion  to  be,  to  make  tbe  web  left  In  tbe  bottom 
rail  thinner  In  that  portion  ot  such  rail  where 
perforations  are  to  m  nude  to  receive  the  bolts 
which  secure  the  dash-foot  to  the  frame,  th« 
web  being  In  other  porUons  preferably  left  of 


yss' 


,T«-l:atsoai 


I  bv  Google 


Bupbkuk  Coonr  or  thb  Unp 


1  St.(i 


OoT.  Tkrk. 


«  nnlftinn  tMcknew;  sod  one  of  the  objects  of 
ttins  making  tlie  web  thin  li  to  enable  n  to  be 
more  nadilj  pnnched  or  otberwtK  perforated. 
By  meana  of  tl.ox  dies  a  receM  Is  formed  la 
«IUier  tide  of  (be  bottoin  nil,  which  recess  cor- 
responds with  the  loDiFUes  a'  of  the  dies. 

The  fonr  ^fms  of  ihe  pateat  ere  as  follows: 
"t.  Thec<»ablDatloD,sabBt«]itlaltv  as  «et  forth, 
«f  the  two  dies  having  opposing  angularlT* 
Joined  depresdoDS,  a  a,  and  a  tongue,  a',  m 
thedepresdona' of  eltherorbothdles.  3.  The 
■combinatloD,  aobstantlaUy  as  set  forth,  of  the 
two  dies  having  opposing  angularly-lolned  de- 
pressions, a  a',  and  a  tongue,  a'.  In  the  depres- 
sion a*  of  either  or  both  dies,  the  depresaioos 
-a'deepenlng  toward  their  junctioDswtih  the  de< 
preasionao.  8.  The  oomblnatJoD,  substantiall; 
at  before  set  forth,  of  Ihe  dlw  havlag opposing 
angularly -Joined  depreedons,  <i  a'  and  a  tongue, 
4i*,  In  either  or  both  of  the  said  depresdoos, 
the  face  of  miA  tongne  or  tongnea  beinff  In- 
«)iiied.  4.  The  combination,  tabstantiali^  aa 
before  set  forth,  of  the  dlea  having  oppodng 
«ngn1attT-}<dned  depresrion*,  a  a',  and  a  tongue, 
«',  in  either  or  boOi  of  the  said  depree8lon8,the 
depressions  a'  deepening  toward  their  Junctions 
with  the  depressions  a,  and  the  face  of  the 


vpon  the  Idea,  old  and  well  known,  that  a  me- 
tallic die,  whether  of  acameoor  intaglio  form, 
will,  when  Impressed  upon  a  piece  of  heated 
or  Tielding  metal,  leave  the  latter  of  the  con* 
verse  form  of  the  die,  and  that,  when  two  dlee 
are  brought  t^igether  over  a  piece  of  heated 


two  dies.  It  is  an  Inevitable  consequence  of 
the  use  of  two  dies  In  such  a  war,  on  two 
pieces  of  metal  of  proper  size,  heated  to  a  weld- 
ing beat,  that  swaging  or  welding  will  take 
Slace  hj  the  impact  of  ti)e  dies;  Ibat.  when  the 
les  have  tongues  and  deptesBlons  In  them,  the 
metal  acted  on  by  euch  tongues  and  depres- 
iloas  will  take  (he  shape.  In  form  and  thlck- 
loxv]  jyggg^  of  the  space  left  between  the  tongues  or 
the  depressions;  and  that  a  greater  or  less 
thickness  ol  metal  will  be  tbe  result  as  the  face 
of  the  tongues  is  more  or  less  IncUued.  All  this 
WBSoId  and  common  knowledge;  andthewbole 
of  Uie  openttloD  multlng  tiom  such  featnres 
b  nothing  but  the  well  Known  action  of  two 
dies  BO  shaped  as  to  give  the  derired  oonforma- 
tlon  to  the  article  at&d  upon  bj  tbem. 

If  It  was  desired  to  preserve  a  channel  In  the 
bottom  rail  of  the  dash  frame,  when  the  1>ot- 
tom  rail  was  made  of  chaonded  Iron,  It  waa 
«bvlous,  and  not  a  matter  of  Invention,  that 
the  die  mnat  be  provided  with  a  tongue  to  fit 
into  the  channel,  to  prevent  the  filling  up  of 
the  channel  \)j  the  forcing  Into  it  of  metal  bj 
the  action  of  Uie  dies  In  welding  tbe  two  pieces 
together.  So,  too.  if  it  was  desiiablc  to  make 
the  welded  parts  thicker,  and  thus  Btronger,  at 
the  angle  formed  by  tbe  end  bar  and  tbe  bot- 
tom rau,  it  was  obvious  that  the  bottoms  of  tbe 
recesses  in  the  dies  must  be  deepen.^  at  such 
angle.  That  is  all  there  Is  of  the  alleged  In- 
vention of  Peters. 

It  appears  from  the  testfpiony  that  It  was  not 
flew,  at  the  time  of  such  alleged  Invention,  to 
use  channeled  iron  in  making  dash  frames; 
or  new  to  weld  channeled  Iron  to  flat  or  oval 
105&. 


welding  together  two  pieces  of  tron. 
remained  to  be  done  in  tbe  prweot  case,  aa  in 
other  coses,  was  to  adapt  the  form  of  tbe  dlea 
to  the  shape  desired  in  the  article  to  be  acted 
upon  by  them.  Dlea  which  act  upon  two 
pieces  of  metal  which  are  capable  of  being 
welded  to  each  oiber,  and  wblch  are  brought 
to  a  welding  bent,  neceasarily  will  weld  them 
together  by  the  hnpact  and  action  of  the 
dies.  There  is  no  patentable  Invention  in  se- 
curing such  result  of  welding  or  swarlng.  If 
there  be  uo  patentable  invention  in  the  oon- 
Biruction  and  use  of  the  dies  to  prod  noe  agivea 
shape  In  tbe  article  acted  upon  bj  them. 
The  dtcree  of  the  OirmU  Court  itafflrmed. 


3.  0.  DUNLAP,  ftC.  in  J 


(Bee  B.  C  Beportert  eO.  etIMEU 
Contributory  negligeTie»—tmeption,v)litn  Urndg. 

1.  Tbe  gueatlon  ol  oontrlbabttj  negUgeooe 
■tiould  be  submitted  to  tlie  tuij  wbeie  the  oooelii- 
■loD  dt>«s  Dot  follow,  as  maiWr  of  law,  tAat  no 
recovery  can  be  bad  upon  any  view  wliioli  oaa  be 
PTOperlr  takeo  of  the  fad*  wbioh  tlis  evldenoa 
tendB  to  eetebllBb. 

£.  Where  tbe  lilll  of  ezoepUoni  statee  tliat  Um 
court  iDsCnioted  tbe  Jury  to  retun  a  veidlot  for 
defendant  and  tliat  the  Jurr  returned  soob  verdlot 
and  tbat  tbe  plaintiff  eioepled  to  aald  laatmottona 
and  verdict  during  tbe  term  at  wlilcili  the  ease  waa 
tried  and  while  said  term  waa  aUII  In  ■eeeloD  and 
there  waa  no  opportunltr  for  plalnturt  oounael  to 
exoept  unto  the  ustructfona  were  alven,  held,  that 
tbe  general  Inatruotlon  of  tbu  court  to  And  for  de- 
feodaot  was  exoepted  to  at  the  proper  time. 

tHo.  2M.1 
Argued  April  17,  1889.  Jkaiied  Mag  13, 18$9. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
i.  States  tor  the  Norihem  District  of  Oeorgfo, 
to  review  a  Judgment  for  defendant  In  an  no- 
tion hrouj^ht  to  recover  for  injuries  received  by 


HtBtcment  bj  Mr.  OM^  JviUee  Follait 

liils  Is  an  acUon  on  the  cue  bron^t  by 
Dunlap  agi^nst  the  Northeastern  RaRrood 
Company  to  recover  for  Injuries  received  dur- 
ing the  month  of  August,  1882,  by  reason  of  « 
trun  beloneing  to  defendant  leaving  the  track, 
while  Dunlap  was  acting  as  engineer. 

The  Code  of  Georgia  (1882,  pp.  GOD,  Tta) 
provides  as  follows: 

"SS083.  Li^ibilityc^rar-ToadeontpanUiM 
eameri. — Railroad  companlee  are  common 
carriers,  and  liable  aa  such.  Aa  such  ootft- 
panies  necessarily  have  many  employees  who 
cannot  pobsibly  control  those  who  should  ei- 
ercise  care  and  diligence  In  tbe  running  of 
trains,  such  companies  shall  be  liable  to  such 
employees  as  to  passengers  for  injuries  received 
from  the  want  (rf  snch  care  and  diligence." 

"  >jt  808S.  Injury  by  oo-«mployee.—U  the  per- 

1iOiX.~Eietpaort,  uJunmuN  6«E<ik«l),Co  b«  Ovaa- 
abU  on  recteio.  Bee  note  to  Fiielpa  v.  Haver,  U 
How.  160,  UL.  ed.  61S. 

ISOC.  8. 


>,Goo^k 


DDIII.AP  T.  HOBTaKUTKRK  RULSOAD  Oo. 


}50i  BOH  injured  la  blnuelf  an  employee  of  the  com- 
pABj,  and  the  damage  was  caiued  bv  aDolher 
employee,  and  without  fault  oi  oeglfgence  on 
the  pan  of  the  person  injured,  hia  employment 
by  tlw  company  Bball  be  no  bar  to  recovery." 

It  WB8  contended  on  behalf  of  the  plaintiff 
that  the  acddent  bappened  in  consequence  of 
the  roadbed  beins  d^ectiTe  to  lucli  an  extent 
and  under  fucb  ctrcamstancea  «■  to  render  de- 
fendant liable;  while  defendant  claimed  that 
e'  IntJtfwaiguflly  of  contributory  negligence, 
anse  he  was  running  taMter  than  twenty 
miles  an  hour,  the  saperintendent  liaving  in- 
structed bim  not  to  eicenl  that  speed;  because 
he  made  use  of  intoxicating  drimks  while  on 
duty;  and  because  the  rules  of  the  company 
limited  speed  to  ten  miles  an  hour  before  cross- 
ing trestles  and  bridges,  while  the  place  of  the 
accident  was  near  a  trestle  and  plaintiff  was 
running  at  a  greater  rate  than  ten  miles  an 

Evidence  was  adduced  tending  to  sustain 

filaintiiTB  contention,  and  to  refute  tbat  of  de- 
endant,  as  lo  a  rale  of  speed  exceeding  twenty 
miles  an  hour,  and  the  use  of  Intoxicating  Itq- 
oors;  and  also  to  show  that  plalntlit  was  a 
locomotive  englaeer  in  the  employment  of  tbe 
Ricbmosd  and  DaoTfUe  Railioad,  and  daring 
the  month  of  August,  1883,  was  sent  to  relieve 
an  engineer  on  the  Northeaatem  Railroad;  that 
he  relieved  bilm  on  Saturday,  on  which  day  be 
hauled  dirt,  and  tbat  on  Saturday  eveoiog  he 
weut  to  Tallulah  Falls  and  got  bis  train  con- 
ductor, and  from  there  to  Athens,  Sunday,  and 
■tarted  out  on  Monday,  on  the  evening;  of 
which  day  the  accident  occurred;  that  be  nad 
never  Iteen  over  the  road  before  and  bad  no  ei- 

Eerlence  of  itor  knowledge  of  the  track;  Chat  be 
ad  never  seen  or  read  tne  train  rules  govern- 
ing tbe  running  of  trains  on  the  road;  that 
while  he  bad  been  over  tbe  road  once  and  re- 
turned, it  was  impossible  for  bim,  upon  so 
slight  an  experience,  toreraember  at  night  Just 
vbere  the  treatlea  were;  and  tbat  be  did  not 
know  at  the  time  that  this  particular  trestle 
was  immediately  in  front  of  him.  Defendant's 
Buperlnteudeni  testified  tbat  be  understood  that 
Dunlap  had  never  been  over  the  road  but  once; 
that  he  explained  to  him  Monday  morning  that 
Soli  he  bad  a  safe  conductor  and  good  set  of  brake- 
men,  and  tbat  he  could  rely  upon  the  conductor; 
tbat  he  "talked  with  him  about  the  train  and  tbe 
track,  and  tbe  conductor,  and  the  equipment 
oF  tbe  train,  and  about  tbe  pilot  and  tbe  pilot's 
duty,  and  about  tbe  character  of  tbe  conductor 
and  tbe  character  of  the  run  generally,  and  tbe 
rate  of  speed,  which  was  from  eighteen  to 
twenty  mtles  an  hour — not  to  exceed  twentv;" 
and  tbat  be  did  not  know  "that  Mr.  Dunlap 
ever  saw  our  train  rules  or  read  them."  ITiere 
was  some  controversy  as  to  tbe  existence  of  tbe 
rule  as  stated,  at  the  time  of  the  accident,  but 
there  was  no  dispute  tbat  tbe  train  wasrunnlng 
more  than  ten  mUes  an  hour. 

Tbe  court  Instructed  tbe  Jury  to  return  a  ver- 
dict for  the  defendant,  which  being  done  and 
Judgment  rendered  tbereon,  the  cause  waa 
brought  here  on  writ  of  error. 

3tr.  Hoke  Smitli.  for  plaintiff  In  error: 

To  constitute  contributory  negligence  there 

must  be  a  want  of  ordinary  care  on  the  part  of 

UO  D.  8.  U.  8.,  Book  S3.  e 


tbe  plaintiff  and  a  proiInial«  connection  be- 
tween tbat  and  the  injuir. 

Beach,  ContrlbutoirNwlIaence.&S;  At.  Ob. 
V.  Bane]/.  13  Am.  A  £ng.  R.  R.  Caa.  323;  Joam 
r.  Etui  Tmn..  V.  a.G.  R  Co.  138  U.  8.  Mi 
iflwU,  4T»);  Eai\e  v.  Sorthtnk  Oni.  B,  Oo.iSS 
U.  B.  98  (ante.  S40). 

Mr.  Pop*  Bu-row.fordefendant  In  error: 

No  exceptions  were  taken  during  the  trial. 

Witilon  V.  IT.  &  33  U.  S.  S  Wheat.  661  (6: 
183);  Be  part*  BradHrtet.  39  XT.  B-  4  Pet.  103 
(7:796);Mafp*».ifaw,66B.  B.lSHow,  IflO 
(14:  648);  BAtppard  v.  WtUon,  47  U.  a  6  How. 
3^(13:480);  PAm^/ni.  Cb.  v.  Lanitr,KV. 
B.  171  &4:  888);  Sarbm  r.  FortftA.  61 U.  8. 
30  How.  SS3  (IS:  1013);  FYmeh  v.  Sdmir^,  80 
n.  S.  18  Wai  506(20:  703). 

Upon  the  merits  of  this  case  the  plaintiff  ia 
not  entitled  to  recover, 

Bmntandy.  Cannon,  SO  Qa.  100;  Cmtrat  B. 
d  Bkg.  Co.  V.  Eennev,  56  Go.  486;  AOanta  A 
W.  Pt.  R.  Oo.  V.  wSA,  61  Qa.  686:  Code.  Oa. 
S  8086;  Omtral  B.  Oo.  v.  Seart.  61  Qa.  379; 
Zettler  v.  Attartla.  66  Oa.  190;  BeAoJteU  r. 
Chieago  M.  itSI.P.B.  Ca.  114  U.  B.  815  (80 
334);  Satidaa  v.  Ball.  A  0.  B.  Ch.  106  U.  S. 
478  m:  1008);  Chandler  v.  Von  Roedtr.  66  U. 
B.  84  How.  334  (16:  688);  Betiert  v.  BMlor,  97 
U.  8.  810  (34:  OSS);  Bolt.  A  F.  B.  Co.  v.  Jonet, 
96  U.  8.  438  CM:  606);  FUatanU  v.  Fbnt.  80 
n.  8.  83  WaU.  116  (33:  780). 

Mr.  Oia^Jiutiee  Foliar  delivered  the  opin- 
ion of  tbe  court: 
The  circuit  court  erred  Is  not  submitting  tbe 


view  which  could  6     .     .     , 
facts  the  evidence  tended  to  eatabllsb,    Kbtio 
v.  NorOufm  OefHrai  B.  Oo.  138  D.  8.  91  [oBto, 
8891;  Jonett.  Bast  TtnTumee,  K  <t  G.  B.  Oo. 
128  D.  a  448  [onto.  478]. 

It  Is  urged  that  tbo  exceptions  were  not 
properly  saved,  and  therefore  that  they  should 
be  disregarded.  There  Is  some  obscurity  la 
the  record  upon  this  autilect,  but  upon  tbe 
whole  we  tblnk  that  sooukd  appears  to  enable 
us  to  pass  upon  tbe  queanon  presented.  The 
bill  of  exceptions  shows  tbat  certain  Instntc- 
tiona,  numbered  1  and  3,  were  requested  by 
plaintiff  and  refused,  and  certain  instructions, 
numbered  8  and  4,  objectionable  or  adverse  lo 
plaintiff,  were  given-  and  it  Is  slated  by  tbe 
court  tbat  "The  platntUTs  counsel  presented 
bis  requests  in  writing  before  the  charge  of  the 
court  brgas.  The  court  instructed  tho  Jury  to 
And  far  the  defendant,  without  notice  to 
iiymlff's  counsel  Ihat  the  requests  would  not  :SHJ 
je  given,  and  there  was  nt}  opportunity  for 
counsel  to  except  to  tbe  failure  of  tbe  court  to 
charge  as  requested  until  tbe  Instructions  were 
given  to  the  lory.  The  exceptions  therefore, 
contained  in  Nob.  1,  3,  8,  and  4  were  not  lakes 
or  uoted  during  the  trial."  But  the  bill  of  ex- 
ceptions also  states:  "T.  The  court  instructed 
tbe  Jury  to  return  a  verdict  for  the  defendant. 


TI.  The  Jury  returned  a  verdict  In  accordance 
with  said  inatruclJonB,  and  Judgment  waa  there- 
upon eoleredupln  behalf  of  defendantlnpurso- 


ance  of  said  Instmctibna;  and  lo  said  Inatruo 
tions,  verdict,  and  Judgment  the  plaiotlff ,  l>y  his 
counsel,  excepted  aoif  now  excepts,  during  tbe 
lOM 
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Sopazn  OovBT  or  thb  UmrKD  Statco. 


Ooi.  Tout, 


tenn  at  which  nid  cue  WBi  Oi«d  ud  whtle 
•aid  teim  is  aUU  In  BeadOD,  and  aa^fpa  the 
■amd  BS  error,  and  piwra  U)e  oourt  to  sign  and 
certif;  thta  exception."' 

We  undersland  from  this  langtuge,  taken 
together,  that  the  general  instruction  of  the 
court  to  find  (or  the  defendant  was  excepted  to 


not  inclined  bj  too  technical  a  construction 
preclude  ounelvea  from  correcting  the  error 
ve  hold  Was  committed. 

Thejudgmera  it  rmened  ami  the  drum  tw- 
MiMuM,  wftA  dirtetient  to  grant  a  imh  ttiiti. 


mOTBD  STATES,  I^.  tn  Srr., 
JOHN  L.  HATNES  bt  u. 
(BeeB-aa 


todtonteh  law  than  tt,<m 

me  irlthla  any  of  the  oImmb 

„ Innotlooanot  the  Bertaed  Statute*, In 

wbioh  thtteonrt  haa  appellate  imMtotJun  withont 
regard  toAe  lom  or  valae  In  dispute,  the  oaee 


3.  The  thtnl  lUbdMllOD  of    BBOUOD   tm    Kf 

only  to  anltti  whether  ■oundlng  Id  tortorin 

traoti  brought    by   IndlTldaait  or  oorpoiKtloiu 

Sintt  offloeis  of  ue  revenue  aoHng  on  behalf  of 
nnlted  States,  and  does  not  taolude  any  suit 
brought  by  the  United  Btatea  agalnM  one  of  those 

[No.  smi 

SuimittedApratf,  1889.  DeeidedMaflS.  1889. 

E\  SRROR  to  tbe  Oirciiit  Court  of  (he  United 
States  for  the  Western  District  of  Texas,  to 
reriew  a  judgment  for  the  defendants  in 
an  action  Inought  t^  the  United  States  against 
the  principal  and  toretiee  on  the  official  bond 
of  a  collector  of  customs  to  recover  moneys  la 
his  hands.    Ditmifed, 

The  facts  are  stated  in  the  opinion. 

Mr.  a.  A.  imnkM,Boiieitor-Gm.,toTr'Ma.\, 
m  in  error. 

Mr.  Cluu-lna  W.  Ogima  for  defendants 
Inertor. 

Mr.  Juttfet  Onv  dellnnd  the  vplidan  of 
theconrt: 

This  was  an  acttim  brought  bj  the  United 
Slates  acahist  the  principal  uid  mreUee  on  the 
official  bond  of  a  odtector  of  customs,  to  n- 
cover  the  sum  of  $684.60,  which  he  had  reAued 
IflSl]  to  pa;  over,  and  claimed  the  light  to  nUia  a* 
part  of  the  emolumenta  of  hia  office.  The  dr- 
colt  court  gave  Indgment  for  the  defoidants, 
and  the  Unllod  States  sued  ont  thla  writ  of  tr- 
ror,  which  the  defendants  tn  error  now  move 
to  dlamiis  for  want  of  Jorisdiction. 

The  motion  to  dismiss  must  be  jnnted. 
The  amount  in  dispute  is  less  than  tS.wO;  utd 
the  case  does  not  come  within  any  of  tM  danea 
apedHed  in  g  899  of  the  Revised  Statulea,  in 
which  this  coort  has  appellate  Jurisdiction 
without  regard  to  the  •am  or  value  in  diq)ute. 


The  onlv  subdlvlsioDs  which  could  possititf  b* 
supposed  to  cover  this  case  are  the  seccaid  and 

The  second  sut>dl vision  relates  to  tudgmetite 
"In  aov  dvU  action  brought  by  tbe  Unitsd 
States  for  the  enforcement  of  any  revenue  law 
thereof;"  and,  ai  wee  directly  adjudited  in  tbe 
recent  case  of  UniUd  Stata  v,  HtU,  128  U.  S. 
681  [81:  270],  a  auit  upon  an  official  bond  ia 
not  an  action  for  the  enforcement  of  a  revenue 
law  of  tbe  United  Slatee. 

The  third  aubdiviaion  relt.Mi  to  Judgments 
"In  any  civil  action  agaJost  any  officer  of  the 
revenue,  for  any  act  done  by  him  in  the  per- 
formance of  bis  official  duty,  or  for  the  recov- 
ery of  any  money  exacted  by  or  paid  to  him 
which  shall  have  been  paid  into  the  Treasury." 
Thla  applies  only  to  suits,  whether  sounding 
In  tort  or  In  contract,  brought  br  individuals 
(a  oorporaliona  against  officers  of  the  revenue 


gard  to  actions  in  whkb  the  Interest  of  iha 
United  Stales  is  as  defendants,  «otasplalolUEa. 

""' '   ■ <r>«  ■  •■ 


r  eUnmitttdfor  mml  ^Jttriidio- 


FRAlfE  W.  BOLLnra 

flea  &  a  QepoTter^  ea  tU-UlU 

OnutttuUoii—inttrpraation  t^—otmttnuHim 
qf^atttta-rconttttutional  preoMUon  agattut 
eavntg  itMuring  dMt  Chlorado  Ooittitu- 
tim~-U»ASil]/  ofatmnii/  on  Mvntg^eamnU. 

X.  WbentheteztotaoonaUtutlonal  provfslan  Is 
DOtambignoas.  tin  oouftt,  In  glvtu  eoastmaUon 
thereto,  are  net  at  Hberty  to  seanfa  lor  its  meaning 
beyond  tfaelMtnuMnt. 

i.  I(  the  words  oonver  a  deSalte  meaning  wtalDb 
involvea  no  abaurdlty,  nor  any  oootimdlotlon  of 
other  parts  of  tbe  lnabiinient,lbaD  that  meaulng, 
appar^  on  the  faee  of  the  InstmrneDt,  most  be 

&whe(«alaw  hexprned  In  plain  and  n 
Ugoons  tenne,  wheHier  thoee  tenos  are  geoei 


.  ^.,  plainly  I—, 

strofuer  reason  for  adbeilng  to  this  role  In  the  M 
vfaOMsatntknthanlnthatotar— — 
.  —    -     .  .    „f^„ . 

prohAill 

B.  Seodon  a  of  arthfle  U  of  tte  0 

Odorado  Is  a  Umltatton  upm  Om  power  of  tbe 
eponty  to  eenbaot  any  and  all  IndeMednesa,  In- 
eluding  tte  eovolrwananla  tor  ooimty  ezpeosea 
sued  upon  In  this  aotion. 

a.  AoonntylnOoloraaoeaanotbsmadaliaiilefar 
a  debt  oootraeted  above  the  amount  fixed  by  said 
ooDsUtutlonal  provUona,  ahhoiub  the  debt  la  for 
ordlnan  oounty  expeneea,  erMeooed  by  eomtv 

"*"*"  [Ho.  1847.1 

atOmttled  Jan.  *,  1880.  DaSdtd  Mof  13, 1889. 


.  States  for  the  District  of  Colorado,  to  n- 


Not*— On  OongtrvMim  efBta _,  _ 

mrpntefor  vhtr3\  it  uai  poMcd,  na  V,  B.  v,  Buid- 
doia,  A  fj.  8.  nil.  ed,  191  and  note. 

IMU.  fr 


BoABD  or  LucB  Oomn  OoititmaasitBA  t.  Holuhi. 


tIcw  a  Judgment  In  favor  of  platntiff  against 
tbe  Conn^  of  Lake,  on  coontf  wamntausaed 
for  countj  expenses.    Beetned. 

Tbe  facts  are  stated  la  the  opinion. 

Marrt.  Daniel  E.Fafka  and  £C  B.  J^n- 
jon,  fsT  plaintiff  In  error: 

Tbe  adoption  of  a  constitutional  Umltattoa 
like  tbe  one  under  consideration  prohlUls  the 
Incurring  of  Indebtedueaa  oudet  propoalllona 
that  bare  already  been  voted  upon  bj  the  peo- 
ple. 

'  -—- -"  -F.  Davieu  Co.  68  U.  8.  22  How. 


UablUtj  b;  reason  of  being  Indebted  to  tbe 
cottstitutlonal  limit. 

Soomington  v.  P^rdtia,  99  HI.  829;  Buehanaa 
r.  Litajm,  lOa  n.  S.  278  (S6:  188.) 


864  (18:  S96);  Faieoner  v.  Bufalo  <t  J,  B.  Oo. 
WN.  Y.  Ml;  State  V.  Funding  Board,  »  U. 
Ann.  249. 

Tbe  words  of  tbe  Oonsttiutlon  "for  all  par- 
poees"  exclnde  all  cooslderatloo  of  tbe  nature  of 
tbe  Indebtedneas  or  tbe  reason  of  its  contraction. 

S^iu^M  V.  Bdieardi,  81 DL  636;  UtdiMd 
V.  BaOm.  lU  D.  8.  IBO  (89:  183). 

It  Is  not  permitted  to  Interpret  wbat  has  no 
need  of  Interpretation. 

Jaekton  v.  Letei*.  17  Johns.  477;  WiMiford 
A  W.  Tump.  Oo.  T.  Ptaph.  9  Barb.  170:  nepU 
T.  Nea,  York  Cent.  B.  Oo.  18  N.  T.  80. 

Though  uaed  in  their  plain  and  ordlnair 
sense,  general  words  may  De  limited  by  tbe  rel- 
aUve  word  "aucb"  to  a  particular  description  of 
thing  contained  in  a  preceding  section. 

JS»T.  GamopZ-T.  R.  185i  MorritY.  MeUin. 
6  Bam.  A  0.  448;  Bennett  v.  Daniel,  10  Barn, 
ft  C.  000;  PmUefi  date,  II  Coke,  8Sa;  Rex  v. 
Jrar4«,8£ast,  167:  Woody.  MytUm.lH  Q.  B. 
806;  BfUl«m  OoantUeAL.  AB.B.VO.  v.  Mar- 
riage. 0  H.  L.  Caa.  83;  Btg.  t.  Bom,  6  Q.  B.  158; 
Bv.  T.  Bandaa,  4  El.  &  Bl.  064;  Ren  v.  Bau- 
bergh,  2  Barn.  &  C.  332;  Doe  y.  Bodgton,  12 
Ad.  &  EL  ISO;  8kute  t.  Davie,  10  Ad.  &  EL 
BBS;  King  v.  £un«U.  13  Ad.  &  El.  460;  Btg.  r. 
Lee,  L.  FL  1  Q.  B.  Dlv.  108;  fTemp  v.  BoUand, 
10  Ho.  SSS;  SuUivan  t.  State.  86  Ark.  64;  Val- 
etiUne  r.  Borden  100  Haas.  278;  Summerman 
V.  Snewlee,  88  N.  J.  L,  203;  Eeant  v.  Cbm.  8 
Met.  468;  Com.  v.  MiOer,  8  Cosh.  248;  Cbm.  v. 
Baneoek  Fits  Bridge  Corp.  2  Gray,  B8;  U.  8. 
V.  ffoMfiw,  asn.a  13meat460,477(6:^; 
mnefbrdv.  Com.  6  Ran±  721;  5,  0.  18  Am. 
Dec  771. 

Tbe  insertion  of  ibe  word  tudl  would  operate 
to  destroy  tbe  eftect  of  the  Important  word  oA 
The  word  oB  is  r^ardcd  a  one  of  tbe  most 
deOnlte,  important  and  tecbnical  words  known 
to  tbe  English  language. 

Earri-r^ton  v,  ^itt,  38  Wis.  48;  Damofreit 
V.  Wynkow,  8  Johns.  Co.  142;  tommee  v. 
XcDmtgali  13  Oa.  080;  CMIJtM  v.  Carman,  0 
Md.  000,  088;  Oveet  v.  On^i:«.  81 N.  J.  L.  062; 
XotaAoui  V.  McNeet.  00  Ho.  881;  Ai^pod  v. 
JWoto,  L.  a  7  Eich.  889;  MagraM  v.  iFflito,  8 
Bam  &  0.  413;  Stdawav  v.  .Bay,  8  Ban.  &  C. 
13. 

A  distinction  cannot  be  made  between  con- 
tractual and  compulsory  obligations. 

People  V.  Mav,  0  Colo.  404,  414;  BoUin*  v. 
Lake  Oo.  84  Fed.  Rep.  846. 

A  county  baa  no  poweia  except  those  con 
ferred  by  law. 

Bof  Oo.  V.  Bentleu,  49  Ho.  386;  Mtiter  v. 
City  ofEanetu,  18  Ma  App.  317;  Ptoiie  y. 
Stale  Treat.  S8  Hlcb.  504;  i^pbv.  Ghimgo,  01 
HI.  84.  •       ^  ™»  . 

A  mnnidpal  corporation,  otberwiae liable  for 


People  V.  Mag,  9  Colo.  404. 

Buch  orders,  even  when  made  payable  to 
bearer,  are  not  negotiable  paper. 

Jerome  v.  Bio  Grande  Oo.  0  HcCrary,  689,  18 
Fed.  Rep.  878;  NathviUe  t.  Ray,  86  U.  S.  19 
Wall.  466  (33:  164):  WaU  v.  Mmroe  Co.  103 
C.  S.  74  (36:  480);  OuacAi'fa  Oo.  v.  WoU»U,  103 
U.  S.  009  (36:  006);  Claiborne  Oo.  v.  Brooke, 
111  V.  8.  400  (88:  470). 

An  evidence  of  tndebtednees,  iteued  after  tbe 
constitutional  limit  baa  been  exceeded.  Is  abso- 
lutely void. 

MePAenon  t.  Fbeler,  48  Iowa,  48;  Laie  v. 
Ptople,  87  BL  880;  B^Ber  v.  Ohieago,  89  DL- 
382;  Prine»  v.  Qui'run,  105  HL  1 88, 316;  SpHng. 
JbUv. ^Uwanif. Sim 626; Litehjieldy.  BaOou, 
114  U.  8.  100  (30:  183). 

Jfr.  WillArd  Teller,  for  defendant  In  error: 

To  authorize  an  implied  limitation,  tbe  im- 
plication must  be  a  necessary  o — 


Oolo.  105. 

Neither  tbe  laws  of  tbe  State  nor  its  Constitu- 
tion should  be  Interpreted  ao  as  to  deprive  Un 
county  of  power  to  effectuate  the  ends  of  tbeir 
being. 

Cooley,  Const.  Llm.  340  (Otb  ed.);  1  DiUon, 
Hun.  Corp.  §  23;  Hamilton  Oo.  v.  UigMe,  7 
Ohio  St  100;  TaOot  Co.  v.  Queen  Ann^t  Go. 
SO  Hd.  216:  Stale  v.  £S.  Louit  a>.  a  84  Uo. 
670;  Bay  Oo.  v.  BenOey.  49  Mo.  286. 

Tbe  section  must  be  so  construed  aa  lo  be 
consistent  with  the  objects  of  the  whole  Instru- 
ment and  to  secure  ^ecdveneas  to  all  parts 
of  it 

Flatt  V.  Onion  Fae.  5.  Cb.  00  U.  8.  08  (30; 
427):  U.  8.  v.  Bamlt.  2  8tOiy,  889;  Den  r. 
DuSoit,  16  N.  J.  L.  380:  Awb  v.  Oeborne,  1 
Colo.  606;  Opinion  ^  Judgee.  33  Pick.  678; 
Com.  V.  MeOaughey,  9  Oray,  297. 

Courts  are  not  confloed  to  the  exact  words; 
these  may  be  rejected  or  restrained. 

Beie^  V.  Smytlie,  60  U.  8.  IS  Wall.  162 
raO:  666);  U.  8.  v.  Buehanan,  9  Fed.  Rep.  669; 
Bond  v.  Jay.  11  U.  6.  7  Crancb,  858  (8-  867); 
Walker  v.  Bpringfield,  94  BL  864. 

General  terms  diould  be  so  limited  in  tbeir 
application  as  not  to  lead  to  Injustice,  opprea- 
sbm  or  any  abeurd  consequeoce. 

U.  8.  T.  Fieher,  8U.  8.  SCrancb,  868C!:S04)j 
Okineee  Merehantv.Caee,  18  Fed.  Rep.  606; 
Southern  Pae.  B.  Oo.  v.  Orion,  83  Fed.  Rep, 
467-477;  Cooley,  Const  Lim.  86-7;  Dwar. 
8tat.  Rnle  4,  p.  144;  Bpringfidd  v.  Bdteardt,  81 
IU.626. 

Where  exceptions  follow  gKieral  words,  or 
where  certain  specific  things  are  subjected  to  a 
change  or  restnction,  everything  else,  even  of 
a  rimu&r  nature.  Is  excluded. 

Broom,  Legal  Haxlma,  010,  018, 017;  O.  B. 
r.  Fisher.  6  U.  8.  3  Cnncb,  80&  887  (S:  804); 
Be  Bliee,  0  Johna.  840;  Bex  v.  BitluMrdton,  1 
Burr.  017;  Bex  V.  BOl,  7  T.  R  UOO^Dwar. 
Stat  231;  Oaddie  T.  Bieldmd  a>.  98  IlL  124; 
BrvAt.  Lemma,  77  HL  40& 
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Gflnnnl  vorda  foltowiog  urtlciilaT  words 
Ktply  to  thlogt  tffuMbm  gtneni. 

te^Ai  T.  SmyHu.  80  U.  a  18  W«U.  169 
(90:  666);  U.  B.  t.  fMy,  74  U.  &  7  Wall.  483 
(19:  37Q;  IT!  a.T.  irwtn,  S  McLean,  178;  U.  B. 
V.  Saunden,  8&  XT.  a  ESS  Wall.  4B9  (SS:  786); 
Oluaarag  v.  Jfha  Tot*,  18  N.  Y.  830. 

The  word  oU  U  ft  KcnenU,  not  a  ouiTena], 
term,  and  U  lo  be  unoGratood  aod  conitmed  ai 
used  Id  one  or  tlie  otbei  sense  according  to  the 
tense. 

U.  S.  T.  Eunm,  B7  U.  8.  SO  Wall  351  (33: 
270):  Stone  t.  BUiott,  11  Obio  St.  356:  Sieftr 
T.  Mler.  18  Pa.  881. 

In  coDStrulDg  a  statute,  a  Umiting  clause  la 
to  be  lestriclea  to  tbe  last  antecedent,  wbere 
tfae  matteT  Itself  does  not  prevent  It. 

Dwar.  Stat.  800-310;  OuiMng  t.  Worriek,  9 
Qrav,  883;  Bex  t.  Wr^ht.  1  Ad.  &  EI.  484. 448; 
atraeej/  t.  JTabm,  19  Hees.  A  W,  541. 

Tbe  practical  coDStmcdon  given  to  a  statute 
for  some  vean,  must  be  enforced,  although  not 
autfaorizea  b7  tbe  laws  of  the  land  Itself. 

MeSeeii  r.  BOang/,  0  U.  8,  6  Crancb,  S3 
(8:  35)1  Bdwtrdty.  Doris,  36  U.  S.  IS  Wheat. 
200  (S:  008);  U.  B.  ▼.  Si^Beeorier.  1  Blstchf. 
3S2~86:  iffSor  i.  MeOumy^  McLean.  462; 
ilartiJi  V.  BuKttr,  14  tf.  8. 1  Wheat  861  (4: 97); 
Cohmty.Va.  19  U.  8.  6  Wheat.  S64  (0:  257); 
Begenv.  Goodwin,  3  Mass.  477;  Coolt^,  Const. 
Iaw,  81;  Cn^nut  t.  S&om,  16  Ohio.  590. 

Provldon  mutt  be  made  for  payment  of 
county  ofBcers. 

Peopk  V.  Wright,  6  O*).  92;  PeopU  r.  Draper, 
15  N.  Y.  641^:  People  t.  fitJieAer,  60  N.  Y. 
S91;  MeOhukey  v.  OromweU,  11  N.  Y.  001; 
Bipley  V.  Qifford,  11  Liwa,  867;  Baldiein  y. 
S<ni7u,  81.  Ala.  273;  Ge^ieke  t.  Dubwrve,  68 
U.  B.  1  WalL  206  (17:  BSO);  mnderton  v.  Jade- 
eon  Oo.  a  HcOrary,  631. 

Any  doubt  as  to  tbe  proper  coDStnictlon  of 
the  Act  must  be  solved  in  favor  of  good  faith. 

Moron  v.  Miami  Co.  67  U.  8.  2  Black,  732 
<17:  843);  Omi.  v.  AOeglwKg  Oo.  83  Fa.  3S8. 

8uob  lodebtedoew  as  springs  from  express 
or  Implied  contracts,  involving  liability  aming 
mt  delieto,  la  a  subject  that  la  not  contemplated 
by  tbe  ptovialon. 

moomingtoJi  V.  Perdve,  90  m.  820;  OJOeago 
V.  SettoA.  8  West.  Rep.  456, 115  01. 248;  BarOe 
v.  Dte  Moinet,  88  Iowa,  416;  Davenport  v. 
Lord,  76  U.  8.  9  WalL  400  (19:  704);  ff.  B.  t. 
Board  Iff  AudHore,  38  Fed.  Bep.  407;  Lt/onev, 
QxOeige.  80  lU.  020.  ^ 

When  no  decision  of  the  state  court  bad  been 
had  ai  tbe  time  contract  was  made,  the  court 
deddes  In  accordance  with  tbe  l^al  rights  ol 
the  parties.  In  accordance  with  the  construction 
put  on  a  statute  by  the  officers  wbo  eiecut«  It 

ifcxVlaMV.  Pike  Oa.  101  U.  8.  686  (35;  S71); 
G<ipelU  T.  Dvimme,  68  U.  8.  1  Walt.  200  ^7: 
Kia):Bmveeiy.miiman,l(yia.  S.  88(37:865); 
Green  Oo.  t.  Oonnm.  109  U.  8.  104  (27:  872); 
Pana  y.  Bouler.  107  U.  8.  640  (27: 438):  GtrroU 
Oo.  V.  Brailh,  HI  U.  8.  666  (S8: 517);  Andermm 
T.  Santa  ArvM,  116  D.  8.  866  (39:  683);  £MIM 
T.  Briinfield,  190  U.  a  769  (80:  780). 

Uttle  reliance  ought  to  be  placed  on  the  dis- 
cussion of  a  bill  In  CougreBS 

MiteMt  V.  Ortat  Work*  M.  d  Mfy.  Oo.  9 
Story,  648;  9  Ops.  Atty-Oen.  58. 488;  lifielultM 
V.  V.  8.  Dev.  Ot.  CL  168;  Aidrvioe  y.  Wmtam*, 
44n.  8.  8  How.  84  01:  MS). 

loss 


r  delivered  theo^nfonof 


Mr,  Jvttiee  Iau 
the  court: 

This  action  was  Instituted  in  tbe  Circuit 
Court  of  the  United  Slates  for  tbe  District  of 
Colorado.  It  la  a  suit  against  tbe  CoonW  of 
~  incT is  baae*    "      '^-- 


Lake,  in  tbot  State,  i 


dinary  county  oxiwnseB,  such  as  wltneMea'  and 
Jurors'  fen,  election  costs,  chargee  for  tbo 
board  of  prisoners,  county  treaaurer'B  commia- 
dons,  etc,  4) 

Tbe  county  baa  offered  several  defenses;  but 
tbe  view  we  take  of  the  case  renders  it  un- 
necessary to  notice  any  save  one. 

The  fifth  defense  offered  Is  that  of  want  ot 
author!^  on  the  part  of  the  coimty  cooimis- 
aloners  to  issoe  tbe  warranU  In  question  or  any 
of  them.  It  Is  claimed  that  section  six,  article 
eleven,  of  the  State  Constitution  of  1876,  fliea 
a  mazimiun  limit,  beyond  which  no  coun^ 
can  contract  any  Indebtedoess,  and  that  tha 
warrants  sued  on  were  oU  Issued  afta  Chat 
limit  bad  been  reached,  and  even  exceeded; 
and  that  the;  are  all,  for  that  reason,  void. 

The  constitutional  provision  in  question  isaa    [MS] 
follows: 

'No  county  shall  contract  any  debt  by  loan 


In  any  form,  except  for  the  purpose  of  electing 
necessarv  public  oulldlngs,  making  or  repur- 
Ins  pubtlc  roads  and  bridgea:  and  such  indebt 


edness  contracted  in  any  one  year  shall  not  ex- 
ceed Uie  rates  upon  the  taxable  property  In  such 
county  following,  to  wit:  counties  in  which  tbe 
assessed  valuation  of  taxable  propertv  shall  ex- 
ceed Ave  millions  of  dollars,  one  dollar  and 
flfty  cents  on  each  tboi;sand  dollars  thereof; 
counties  In  which  such  valuation  shall  be  less 
than  five  millions  of  dollan,  three  dollais  on 
each  thousand  dollnn  thereof;  and  the  aggre- 
gate amountofindebtednessof  any  county,  for 
all  purposes,  exclusive  of  debts  contracted  be- 
fore tbe  adoption  of  tbe  Oonaiitution,  aball  not 
at  any  time  exceed  twice  tbe  amount  above 
herein  limited,  unless  wheu,  in  manner  pro- 
vided by  lew,  the  question  of  increasing  such 
debt  shall,  at  a  general  election,  be  aubniiticJ 
to  such  of  tbe  qualified  electors  of  such  couuiy 
as  In  the  year  last  preceding  such  flection  shall 
have  paid  a  tax  upon  property  assessed  to  iheiii 
In  miidt  county,  and  a  majonty  of  [hose  voting 
thereon  shall  vote  in  favor  of  increasing  tiie 
debt;  but  tbe  bonds,  if  any  be  issued  ihercfor. 
shall  not  run  less  than  ten  years;  and  the  ag- 
gregate amount  of  debt  ao  contracted  shall  oot 
at  any  time  exceed  twice  the  rate  upon  the  val- 
uation last  herein  mentioned;  I'roeided,  Thnt 
this  section  shall  not  apply  to  counties  bavin j; 
a  valuationof  less  than  one  million  of  dollars.' 
To  this  defense  the  plainlift  below  respondtfil 
to  tbe  effect  that  tbe  provision  quot«d  was  not 
applicabletolbe  warraniBinnuestion:  ihatiiU 
properly  applicable  only  to  debts  created  by 
loan,  forthepuipoaeof  erecting  necessary  pub. 
Uc  buildings  or  making  or  lepairing  public 
roads  and  bridges;  and  uat  ta  to  debts  so  cre- 
ated by  loon  for  the  purposes  de^gnated  and 
as  to  (hem  alone,  a  ItmltoUon  of  amotmt  is 
fixed,  first,  as  to  the  sum  that  may  be  incurred 
in  any  one  year,  and  secondly,  as  to  tbe  aggre- 

Kte  sum  that  may  be  Incurred  by  tbe  accumu- 
Ing  debts  ot  more  than  one  year;  and  tbu 
these  objects  and  restrictions  ezuost  tbe  meape 
of  tbe  provMou. 


,,Goog 


u«D.a 
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The  cuuB  was  tried  below  on  an  agreed  Htete 
of  lactfl,  before  the  comt,  on  the  written  walyer 
[6M]     of  a  jaij.    In  the  agreemeDt  la  found  the  fol- 
lowlag  sLfpuIatfOD! 

"It  la  f  Dither  atlpulated  and  agreed  tbAtif  leo- 
tioo8ix<B)of  article  eleven  (11)  of  the  Conali- 
tuiioD  of  the  State  of  Colorado,  be  conatmed  to 
be  B  limitation  upon  the  power  of  defendant 


tlOD,  then  it  U  admitted  that  the  claimed  In- 
debi«dnesa  aoed  on  herein  waa  incurred  after 
the  limltaUon  preacribed  by  said  Conatilutlon 
had  been  reached  and  exceeded  te  the  uid  de- 
fendant, the  Conntf  of  Lake;  and  In  the  event 
<rf  Bach  a  ccHiBbiiction  by  this  court,  or  the 
Supreme  Court  of  the  United  Statea,  then  and 


Ifthaepaial 

of  the  answer  of  the  defendant  are  true  and 
correct,  and  the  defendant  entitled  to  Judgment 
therecm." 

The  court  below  held  (84  Fed.  Rep.  84S): 
JVraf,  that  the  said  section  siz,  in  alt  of  its 
sentences,  does  not  refer  eicluaiTel;  to  debts 
contracted  bf  loan,  but  there  are  two  independ- 
ent declarations  in  It,  the  second  declaration 
beginning  with  the  words,  "and  the  aggregate 
amount  of  indebtedness  of  any  county,  for  all 
purposes,  etc.;"  swMM&y,  that  in  determining 
whetherthe  limit  of  county  Indebtedness,  fixed 
by  the  secood  declanttlon,  had  been  reached.  It 
Is  immaterial  how  any  particular  portion  of 
the  indebtedness  arose;  but  that,  tMnii!/,  when 
such  limit  bad  been  reached,  while  the  poAer 
of  the  county  to  incur  further  debt  by  con- 
(nct  was  snspended,  the  lialdllty  for  further 
amounts  In  the  shape  of  fees  and  aBlorles,  and 
other  "compnlsoiy  obligations"  imposed  by 
the  win  of  the  Legislature,  remained  and  was 
enforceable.  Proceeding  on  this  idea,  the  cir- 
cuit court  rendered  Judgment  In  favor  of  the 
plaintiff  below;  whereupon  the  county  brought 
the  case  here  by  writ  of  error. 

We  are  unable  to  assent  either  to  the  oondu- 
sloDS  of  the  court  below,  or  to  the  positions  of 
defendant  In  error.  Thelanguage  of  the  stxlh 
section  seems  to  be  neither  complicated  nor 
doubtful;  and  we  think  it  philn  Uiat  what  la 
meant  is  exactiy  what  is  said;  no  more  and  no 
tees.  It  deals  with  thesubjectof  conatydebts, 
and,  to  beein  with,  assumes  a  unit  of  measnn- 
ment  whidt  fa  one  and  one  half  ddUais  Id  the 
thousand  of  assesaed  valuea;  that  is,  one  and 
and  half  mDls  on  the  dollar.  This  is  about 
equal  to  the  average  amount  of  (axes  levi^  for 
county  purposes  per  annum  under  normal  con- 
ditions. Theproflslonthenpioceedsasfotlowa: 

Firtt.  It  provides  that  no  coun^  shall  bor- 
row money  In  any  way: 

SeeoiuSi/,  Exception  u  then  made  In  &vor  of 
the  erection  of  necessary  public  buildings,  and 
the  making  or  repairing  of  public  roaoi  and 
brid^ea;  and, 

Jmrdlf.  The  loans  allowed  by  the  foregoing 
exception  to  be  taken  in  any  one  year  are  lim- 
ited to  the  amount  of  one  and  one  half  mills 
on  assessed  values  in  one  dsss  of  counties,  and 
three  mill*  in  another  class. 

Here  the  matlor  of  ludebledneaa  by  loan  !■ 
completed;  and  the  aection  passes  lo  a  hnwder 
180  V.  8. 


rowing;  but  that  the  meaningof  tbelatterpaa- 
sage  may  be  more  sharply  and  clearly  defined 
and  emphasized  by  an  antithesis.  It  Is  an  ex- 
ample not  of  Inadvertence,  but  of  good  rhetoric, 
as  if  special  attention  had  been  by  discuiuion 
and  care  given  to  the  wording  of  the  section. 

The  next  provisions  are: 

Fourth!]/.  That  the  aggregate  debt  of  any 

lunty  for  all  purposes  (exclusive  of  debts  con- 
tracted before  the  adoptioD  of  the  Constitution) 
^lalt  not  at  any  time  exceed  the  sum  of  three 
mills  (or  six,  as  the  caw  might  be)  on  assessed 
values;  unless  the  taxpayers  vote  in  favor  of 
such  excess,  at  some  general  election;  and. 

F^ft/Ug.  lliatev-swhenanelectionhasbeen 
held,  the  aggregaiii  debt  so  contracted  shall 
not  exceed,  at  any  one  time,  the  sum  of  six 
mills  (or  twelve  as  the  case  might  be)  on  the  aa- 
seesed  values. 

lable  to  adopt  tbe  constructive  In- 


framers  of  the  Constitution,  and  the  people 
who  voted  it  Into  exlsleoce,  meant  exactly 
what  it  saysT  At  the  flisi  glsnce.  Its  reading 
producesno  impression  of  doubt  as  to  the  mean- 
ing. It  seems  all  sufflcientlv  plain;  and  la 
such  case  there  is  a  well  settlea  rule  whlcb  we 
must  observe.    The  object  ot  construction,  ap- 

e led  to  a  Constitution,  is  to  give  effect  to  the 
tent  of  its  framers,  and  ofthe  people  In  adopt 
ing  IL  This  intent  is  to  be  found  in  the  In- 
airument  itself;  and  when  the  text  of  a  con- 
stitutional provision   Is   not  ambiguous   tbe 

urts,  in  giving  construction  tbtieto,  aie  not 

liberty  to  sean^  for  its  meaning  beyond  the 
loBtrument. 

To  get  at  the  thought  or  meanlnff  expressed 
__i  a  statute,  a  contract  or  a  Constitution,  the 
first  resort,  in  all  cases,  is  to  the  natural  Blg> 
nlficatlon  of  tbe  words,  in  the  order  of  gram- 
matical arrangement  In  whhdi  (he  frameia  ot 
the  instrument  have  placed  them.  If  the  words 
convey  a  deliidte  meanlne,  which  Involves  no 
abatudl^  nor  any  contradiction  of  other  parts 
of  the  instrument,  then  that  meaiilng.  apparent 
on  the  face  of  the  instrument,  must  be  accepted, 
and  ndlher  the  courts  nm  the  Leglslatara  nave 
the  right  to  add  to  It  or  take  bom  it.  JKhmU 
▼.  flwpto,  7  N.  Y.  VJ;  BilU  v.  OMeaeo,  60  EL 
86;  Dam  v.  Blid.  80  U.  S.  10  Pet.  534  f9: 610], 
Leonard  v.  Wimrmn.  81  Hd.  201;  Fwpb  v. 
Patttr.  47  N.  T.  875;  Oooley,  Const  lim.  p. 
67;  Stoty,  ConiL  g  400;  Bcanbtoun  v.  Ftr- 
ginia,  76  HL  81  Bo,  also,  where  a  law  is  ex- 
presaed  In  plain  and  unambiguous  terms  wheth- 
er thoae  terms  are  general  or  limited,  the  Leg- 
islature should  be  mtended  to  mean  what  they 
have  plainly  expressed,  and  consequently  no 
loom  18  left  for  ooostruolioD.  United  Statav. 
FUhtr,  6n.  B.  2  Cranch,  838, S&S  [3:  804,  817]; 
Xiiximtt  V.  FUmda  &  0>.  90  U.  8.^  [20:  BOl]. 

There  is  even  stTooger  reason  for  adhering 
to  tbia  role  In  tbe  esse  of  a  Constitution  than 
in  that  of  astatute,  staiae  the  latter  is  pawed  by 
a  deUberaUve  body  ot  small  numben,  a  large 
proportitHi  ot  whose  members  an  moce  or  MB 
convenant  with  tbe  nloetiea  of  oonstnielloB 
and  diicrlminatloB,  and  f  oiler  oppotttmlty  ex- 
lOfll 
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ifU  toi;  attention  and  rerlston  of  such  ■  cbanc- 
ler.'wbllfl  Oonititutioiu,  Bltbcma^  framed  by 
cbttTentioDB,  are  yet  created  iy  ue  votes  of  the 
eodre  bodj  of  eleclora  In  a  State,  tbe  most  of 


pleat  and  most  abvioua  Interpretatloo  of  a  Con- 
otitation,  If  In  itaelf  aenstble,  U  Uie  most  likely 
to  be  that  meant  bv  the  people  Id  Its  adoption. 

Such  coDslderatioDS  give  weight  to  that  line 
of  remark  of  which  Pe<niUy.  Purd}i,  9  HQl.SB, 
affords  an  example.  There,  Bronson,  7.,  com- 
menting npon  the  danger  of  departing  from 
the  Import  and  meaning  of  the  language  used 
to  espresB  the  Intent,  and  hunting  after  proba- 
ble meanings  not  clearly  embrac^  in  that  lan- 
guage, says:  "  In  this  nay  the  Gonstltntlon  Is 
made  lo  mean  one  thinKbyooe  man  and  some- 
thing else  by  another,  until  in  the  end  it  is  In 
danger  of  being  rendered  a  mere  dead  letter, 
and  that,  too,  when  the  lanruage  is  so  plain 
and  explicit  that  it  is  impossible  to  mean  mora 
than  one  thing,  unless  we  lose  aight  of  the  in- 
strument itself  and  roam  at  large  in  the  Oelds 
of  Peculation." 

Words  are  the  common  ilgne  that  mankind 
make  use  of  to  declare  their  intention  to  one 
another;  and  when  the  words  of  a  man  ex- 

gets  Ua  meaning  idalnly,  distinctly  and  per- 
Qtly,  we  bave  no  occasion  to  have  recourse 
to  any  other  means  of  Interpretation. 

Defendant  lu  error  insists  that  the  inlerpreta- 
tloD  contended  for  by  the  count;  leads  to  cer- 
tain abaurd  consequences,  viz.,  that  It  la 


from  tbeir  nature,  can  only  be  guessed  at;  that 
It  would  be  to  enable  any  county  In  tnovears, 
by  a  vote  and  a  loan,  to  exhaust  the  wholepos- 
slble  Indebtedness  in  the  way  of  bulldiaes, 
nods  and  bridges,  leaving  no  margin  for  otEer 
nececaiUes:  that  It  would  be  to  destroy  the 
county  governments,  since  the  county  officials 
and  outers  wIU  not  work  for  aothlnf 


.      .  Ing,  ..   _   ._._ 

margin  of  possible  debt  Is,  In  nearly  all  the 

-^ xnmneni 

foremadein  warranls.    AUottheaeobJectlt 


Gonntlea,  alreadv  reached;  and  tbat  It  would 
be  lo  BTotd  nearly  all  the  lax 


could  well  be  answered  from  the  facta  as  dlt- 
closed  by  the  biU  of  exceptions;  bat  It  ti  not 

We  cannot  my,  as  a  matter  of  law.  that  It 
was  abaurd  for  the  framers  of  the  Oonstltu- 
tloD  for  this  new  State  to  plan  for  Um  estab- 
lishment of  Its  Qnanclal  sysiem,  onabaslsthat 
should  doaely  aptnoximate  the  basis  of  cash. 
It  was  a  scbeiue  favored  by  some  of  the  ablest 
of  the  earlier  American  statesmen.  Nor  can 
the  fact  disclosed  In  the  bill  of  exceptions,  that, 
after  the  adoptloD  of  the  State  Constitution,  the 
counW  olDaals  and  many  of  tbe  people,  de- 
ainiedly  or  nndeslgnedir,  dlsregu^  tbe  con- 
stitutional role,  render  the  plan  absurd.  If  It 
waa  a  mlsMken  scheme.  If  Its  operation  has 
proved  or  sball  prove  to  be  more  Inconvenient 
than  beaeflcfal,  the  remedy  is  with  tbe  people,' 
notwHtatbeoonrta. 

In  INmmiWn  Cent.  B.  Oo.  v.  Tayiw  OninQ/, 


sa  Wis.  87,  the  court  saya:  "We  have  been 
urged  with  great  sbllltv  to  give  the  section 
sudi  construction  as  to  forever  prevent  unjust 
dlacriminatlon  by  the  Legifilniurc;  and  grave 
consequences  have  been  aa8u,..,.J  as  the  result 
of  a  dloereot  construction.  On  the  other  band, 
we  bare  been  urged  with  equal  ability  that 
such  a  declelon  would  unseat  many  titles,  stop 
revenue,  necessitate  a  revision  of  tbe  laws  of 
taxation,  and  possibly  the  calling  of  a  consti- 
tutional convention.  The  answer  lo  all  this  is 
obvious.  It  is  no  part  of  Ibe  duty  of  the  court 
to  make  or  unmake,  bat  simply  to  construe 
tbis  provision  of  tbe  Constitution.  All  quea-  [879] 
titms  of  policy;  all  qneallous  of  restriction 
and  unjiut  ducrlmlnatlon;  all  questions  of 
flexibility  and  adjustability  to  meet  Uie  varied 
wants  and  neoeaaltiea  of  tiie  people — must  be 
regarded  as  baviog  been  fully  considered  and 
conclusively  determined  by  the  adoption  of  the 
Constitution.  Tbe  oath  of  all  Is  10  support  It 
as  it  Is,  and  not  as  it  might  have  been.  To  do 
BO  may,  in  some  cases,  lead  lo  Individual  haid- 
Ghlps;  but  to  do  otherwise  would  be  most  por- 
tentous with  evil."  In  Laa  v.  I^opU.  87  III, 
S9G,  Uie  court  said:  "But,  should  it  work  hard- 
ship to  individuals,  that  by  no  meana  warrants 
the  rfolatlon  of  a  plain  and  emphatic  provision 
of  the  Constitution.  The  liber^  of  tbe  citizen, 
and  his  security  In  all  his  rights,  in  a  large  de- 
gree depend  upon  a  rijcld  adherence  to  tbe  pro- 
visions of  the  Conatitution  and  the  lawb,  and 
Ihdr  faithful  performance.  If  courts,  to  avoid 
hardsblpa.  may  disregard  and  refuse  to  enforce 
tbeir  pro vlaiona,  then  the  security  of  the  citizen 
is  imperiled.  Then  the  will.  It  mav  be  tbe  un- 
bridled will,  of  the  jodge  would  usurp  the 
place  of  tbe  Constitution  and  tbe  laws;  and  tbe 
violation  of  one  provision  Is  liable  to  speedily 
become  a  prec^ent  for  another,  perbapa  more 
flagrant,  until  all  constitutional  and  legal  bar- 
riers are  destroyed,  and  none  are  seonrein  tbeir 
rights.  Nor  ate  we  Jualifled  In  resorting  to 
strained  construction  or  astute  InlerpietaUon, 
to  avoid  tbe  intention  of  the  framers  of  tbe 
Constitatimi,  or  the  statutes  adopted  under  It, 
even  to  relieve  against  lodivldaal  or  local  baid- 
shlpB,  If  unwise  or  hard  In  their  operation, 
the  powv  tbat  adopted  can  repeal  or  amend, 
and  remove  the  inconvenience.  Tbe  power  lo 
do  so  has  been  wisely  withheld  from  tbe  courts, 
tbeir  functions  only  beinKto  enforce  the  lawa 
as  Ibey  Ond  tbem  enacted?* 

In  Ibe  light  of  these  principles,  expressed  In 
theauttaontlea  quoted  and  In  many  otfaera,  we 
must  decline  to  read  tbe  expieaalon  In  section 
six,  "and  tlie  aggrmie  ankount  of  Indebted- 
ness of  any  coon^,  for  oBpnipoaea,"  etc,  OS  If 


In  error  concedes  to  be  necessary  to  his  case. 
We  see  no  admlnlble  reason  for  the  Introduction    [flf4| 
of  this  restrictive  word  meh,  except  to  alter 
radically  tbe  plain  meaning  of  the  sentence. 

Ndther  can  we  assent  to  the  position  of  tin 
conn  below  diat  there  is.  as  lo  this  case,  a  dif- 
ference between  Indebtedness  Incurred  by  con- 
tracts of  the  county  and  tbat  form  of  debt  de- 
nominated "compuborv  obUgationa."  The 
compulsloD  was  Impoaea  by  the  Legislature  of 
the  Slate,  even  If  It  can  be  said  correctly  tbat 
the  compulsion  was  toincur  debt;  andlheLeg* 
Islattire  could  no  more  Impose  It  than  Ibe  coun- 
139U..«.: 
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tr  could  voluntarilj  aanuiiB  it,  u  Bgulust  tbe 
dinblHtf  of  a  constltudonBl  prohiliiflon.  Nof 
doe*  tbe  fact  that  the  Constitnttoa  provided  for 
certain  count;  offlcen,  and  autborized  Ibe  Leg- 
islature to  fli  tbeir  compeoiatlou  and  tbat  of 
other  offlciala,  affect  tbeqoeeifoa.  Then  b do 
necetaaiy  inabllltf  to  give  both  of  the  provi- 
•ions  th^  euct  and  literal  fulflllment. 

Ill  short,  we  conclude  that  article  six  afore- 
said Is  "a  UniitatioQ  upon  the  poner  of  the 
fioimtytotKintract.aDTaiid  all  indebtedness,  Iq- 
«lud!nft  all  sach  as  tnat  sued  upon  in  this  ao- 
tloDi"  and  therefore,  under  the  stipulation 
already  setforUi,  the  couotj  ti  entitled  to  judg- 

WhertfoTt,  tktjvigmmi  of  tAd  Court  belou  ii 
mermd.and  the  eon  U  remanded  to  that  (hurt, 
tnith  a  direction  to  tntor  jvdgmartt  for  tA»  da- 
fendanL 

THE  BOABD  OP  COUNTY  OOMMK- 
UIGNERB  OF  THE  COUHTT  OF  LAKE, 
I>ff.  in  Err., 

t. 

BENJAMIN  QRAHAlf. 

(See  S.  a  Beportar^  ad.  fln-ttU 

JFunieipal bond*  rteitalt,donotextendtornat- 
ten  <^  lav— fact  ate«rtainaHe  iy  reeord—whrn 
reeitalidonoteoMr  tuehfaa^-ameuntof  a»- 
t»d  Bolvation — am*titMtional  reqairemettit 


r  of  mnnlolpal  bonds  1b  bald  t 
itUnal  looTislons  and  the  atai 


1.  The  , 

know  the _  , . — .  _ —  .^ 

vtorr  restrtotlODa  tiearlng  oa  the  queetlon  of  tbe 
anthodty  to  l«ue  them:  alw  the  ledtali  ot  tbt> 
bonds  he  ban;  while.  <M  tbe  otbei  band.  If  he  «oU 
In  »wwi  faith  and  o»j  tbIub,  be  Is  entlued  to  the 
■-     -(  Moh  redtaii  of  taaU  as  tbe  bonds 


the  effect  that  tlieslAtitte  baa  been  ful^  compUed 
with,  and  there  la  no  lecdtal  that  the  ooiwtltutlDnal 
requirements  have  bami  obeerred,  there  u  no  ee- 
loppel  as  to  tbe  eonsutltatlonal  question. 

8.  A  tedta]  doe*  not  extend  to  or  oover  matters 
of  law:  and  a  aertUaate  reoltiiw  tho  aMial  tiMtB, 
■and  Uiat  theietiT  the  bonds  were  oonfonnable  to 
tbe  law,  wben,  Jodlidallr  spe«UoK<  th^  are  not, 
will  not  make  them  so,  dot  ean  It  work  an  estoppel 
opon  the  oountr  to  olalm  the  protection  of  Ae 

i.'lt  Um  tact  neoeaMrr  to  thauMeBoeof  the 
«utiiotitr  Is  br  law  to  be  asowtained,  not  olBolallT 
bj  tbe  dBoBis  obarred  with  the  aieoutlon  of  tbe 
power,  but  by  caferemoe  to  some  expresa  and  dell- 
Tilte  re(x>rd  in  a  pobllo  obaiaeter,  then  the  author- 
ity to  aet  will  depend  upon  thboxMenoettf  tbe  req- 
nuite  faat  as  showo  by  the  mootd.  and  not  npoB 
Its  asoertajnment  and  deteimlnBtlan  bj  uiTmie. 

5.  All  pai*ons  olaimlngr  under  the  exerelaa  of  anch 
*  power  EOtfbe  pot. to  proof  of  the  fact  made  a 
oondMoD  oTita  lawfulness,  notwlUulatidintt  any 
rcoHala  in  tbe  taetmmant 

6.  No  raoltBl  as  to  tha  amount  of  the  aaseaed 
-taxable  Talnatloii  of  tbe  property  to  be  taxed  for 
the  paymeat  ot  the  bonds  can  take  tbe  place  of  tbe 
""———"—"""""  —'-"'-**■—  ^- ''aanzed' " 


It  ItseU.where  tho  amount  aafb 


1  by  ref- 


ute standard  fOr  measurlnff 
Ipal  power,  and  the  aaoerti 
not  submitted  to  the  county 


tbeu 


laooun^i 

T.  Where  the  standard  of  Taltdlty  Is  created  by 
-tbe  Constitution  and  m  that  (landard  two  tactot* 
—  .-  ..-  —- ,^„j^  iiuj  jji^  amoiaitof  aiseMed 


NOn.— BmIMI  to  fitgottaUe  bond 

■evkltnct  of  Ou  tact*  neCud.    Ettotrptl  Ini  reetbilg 
five  Uercer  Co.  v.  HMkatt. «  D.  8.  IT  L.  ed.  UB  a 


Talne,and  the  other  the  rattobetween  that  as 


.lu^^S 


, within  tbe  power 

_ 9  dispense  wHh  them,  either  dl- 

reotly  orlndlrectly.by  Iheoreatlon  Ota  mlnMartal 
oommlsslon  wboae  ilndlnv  shall  be  taken  In  lieu  ot 
the  facta. 

B.  Wbere  the  L^lslature,  being  the  souroe  of  ax- 
actloD.  bas  created  a  board  authorised  to  deter- 
mine whether  suob  exaction  has  been  compiled 
wlt^  lie  finding  l»  ooooluslTe  as  to  a  bona  jidi  pui^ 


TN  ERROR  to  the  Circuit  Court  of  tbe  United 
1  States  foTthe  District  of  Colorado,  to  review 
a  judgment  in  favor  ot  plaintiO  In  «  suit 
against  a  county  in  the  Stale  of  Colorado  to  re- 
cover on  coupons  for  interest  on  bonds  issued 
by  Uie  county.    Rmeriod. 

Tbe  facta  ore  staled  in  the  oplobo. 

Mettri.  Dftnlttl  E.  Parka  and  H.  B. 
JobiiBoii  for  plaintiff  in  error 

JftHTS.  Robert  E.  Foot  and  Wlll»rd 
T«U«r  for  defenduit  in  ettor. 


Mr.  JvtUct  IiMn»r  delirered  tbe  Ofdnion 
<rf  the  court: 

This  action  was  Instituted  In  the  Circuit 
Court  of  the  Uult«d  States  tvx  tbe  District  of 
Colorado. 

It  la  a  suit  against  tbe  County  of  Lake,  in 
thai  Slate,  and  Is  based  on  one  hundred  and 
ninety-eight  coupons,  aggregating  the  sum  of 
(7,380,  and  being  for  interest  00  certain  bonds 
issued  by  the  county  on  tbe  aecond  of  January, 
-883. 

The  case  was  tried  In  tbe  oourt  below  on  an 
aereed  statement  of  facts,  which  is  in  tbe  bill 
01  exceptions.  From  that  aereement  It  ap- 
pears thai  the  bonds,  from  which  the  coupon* 
sued  on  were  detached,  were  executed  in  ex- 
change for  divers  warrants  of  (he  county,  to 
the  amount  of  five  hundred  thousand  dollais; 
that  they  were  executed  in  compliance  with  an 
Act  of  the  Qeneral  Assembly  ot  Colorado,  en- 
titled "  An  Act  to  Enable  tbe  Several  Counties 
of  the  State  to  Food  their  Floating  Indebted- 
ness;" that  the  indehtednew  ot  the  county  on 
tbe  6th  day  of  September,  18S1,  the  day  the 
&st  notice  was  published  under  the  Act,  aa 
evidenced  by  county  warranis,  was  |SOO,000, 
and  tbe  assesed  valuation  ot  (be  property  of  sabl 
coua^  on  a«ld  day  was  $18,428,408,  afterwards 
rebated,  in  1883,  to  $6,017,000,  in  accordance 
with  a  decision  of  the  anpreme  conrti  and  that 
such  was  the  Indebtedness  and  valuation  on  the 
(he  bond*  and  coupons  were  issued. 
here  is  alio  in  (be  record  an  asreement  be- 
tween the  parties  that  If  section  Ax  of  article 
deven  of  the  Constitution  of  (be  Stale  of  Ool- 
ondo  be  conaOrued  to  be  a  Ilmltattoo  upon  the 
power  of  the  defendant  county  to  contract  any 
and  all  Indebtednesa,  including  all  such  as  that 
sued  upon  In  this  action,  then  it  is  admtited 
that  tiie  claimed  indebtedness  nued  on  bere- 
tn  was  incurred  after  tbe  limitation  prescribed 
lij  said  Constitution  bad  been  reached  and  ex- 
ceeded by  the  said  defendant,  the  Gouo^  of 
Lake;  and  In  the  event  of  such  a  construction 
the  Circuit  Court,  or  tbe  Supreme  Court  of 
—J  Onited  States,  then  and  In  that  case,  and 
for  the  purposee  of  the  acdon,  It  la  also  ad- 
mitted that  the  defendant  is  entitled  to  Judg- 
ment thereon,  unless  the  defendant  is  estopped 
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from  maUng  sucb  defense  bj  the  recitals  oon- 
Uned  on  tu  face  of  the  bonds  and  coupons 
saed  on  to  tbls  action. 

Id  tbe  case  of  dmrninionm  qf  Lake  Oountg 
T.  BatUtti,  afUt,  1060,  we  bare  set  fortli  said 
■ectloii  0,  and  have  decided  that  It  does  Impose 
"  a  limitation  npon  the  power  of  tbe  defend- 
ant conntVlo  ooDtract  an;  and  all  Indebt- 
edness." Thai  dedslon  disposes  of  (be  flnt 
condllloii  in  (he  agreement  recited  above,  It 
onl;  remains  to  dwdde  whether  the  couat;  Is 
eelcbped  from  making  snob  defense  b;  tbe  re- 
dlab  contained  on  the  face  of  such  bonds  and 
coupons.    Tbe  bonds  and  coupons  an  as  fol- 


change,at  par  and  accrued  <Dtereit,for  the  bond* 
of  such  county,  to  be  issued  under  the  provis- 
ions of  this  Act,  taUng  eucb  bonds  at  par.  It 
shall  be  tbe  du^  ot  such  board  of  couo^  com- 
misdraiera,  at  tbe  next  general  election  oocor- 
ring  after  the  expiration  of  thirty  days  fron.  tha 
date  of  the  first  publication  of  the  notice  afore- 
mentioned, upon  tbe  petition  of  fifty  of  the  elect- 
ors of  such  county,  who  shall  have  paid  taxes 
upon  property  Bssefaed  to  them  in  said  coon^  in 
the  piewdf  Dgyear,  to  submit  to  the  rote  of  the 
qualified  electora  of  ench  county,  who  shall 
have  psld  taxes  oa  properW  aaamed  to  them 
in  said  count;  In  the  preceding  year,  tbe  que*- 
lion  whether  the  board  of  county   conunift- 


"  United  Statea  ot  America,  Countv  of  I^ke,  Slate  of  Colorado. 

Funding  bond.    Series 

The  County  of  Lake,  to  the  State  of  Colorado,  aoknonledges  Itself  indebted  and 
-' —  to  pay  to    ■        — — — ,  or  bearer, —-dollars,  lawfnl  money  of  the 


United  Stales,  for  value  received,  redeemable  at  the  pleasure  of  tbe  said  county,  after 
:,  and  absolutelv  due  and  payable  twenty  years  from  the  date  hereof,  at  tbe 
!r  01  the  said  countv.  In  the  City  of  Leadville,  or  at  the  bankiag 


ten  years,  and  alnolutelv  due  and  payable  twenty  years  from  the  date  hereof,  ai 
<^ce  of  the  treasurer  oi  the  said  countv.  In  the  City  of  Leadville,  or  at  the  bar  „ 
house  of  Jeeup,  Fwon  &  Co. ,  in  the  (Sty  of  New  York,  st  the  option  of  the  holder, 
with  Interest  thereon  st  the  rate  of  elgbt  per  cent  per  annum,  payable  seml-annuaUy, 
on  the  first  day  of  January  and  tbe  first  aav  of  July  In  each  year,  at  tbe  office  of  tM 
county  treasurer  aforesaid,  or  at  the  bankini;  bouse  of  Jesup,  PattHi  &  Co.,  In  tbe 
City  of  New  York,  at  tbe  opUon  of  tbe  bolder,  upon  tbe  presentation  and  surrender 
of  the  annexed  coupons  as  tbey  severally  become  aue. 

"Tbla  bond  Is  one  of  TIO  funding  bonds,  each  of  like  dale,  comprised  In  thre» 
series,  deeignatad  'A,'  'B,'  and  'O,'  respectively,  series  'A'  consisting  of  4S0  bonds  for 
tbe  sura  of  one  thousand  dollars  each,  numbered  from  1  to  450,  botk  numbers  Incln- 
dve;  series  'B*  oondsting  of  60  bonds  for  the  sum  of  five  hundred  dollars  each,  num- 
bered from  4QI  to  510,  both  numbers  inclusive;  and  series  'C  consisting  of  200  bonds 
for  the  sum  of  one  hundred  dollars  eadi,  numbered  from  511  to  710,  both  numbers  in- 
clusive, the  wbole  amounting  to  five  hundred  thpusand  dollara,  which  tbe  Board  of 
County  OommlssloneTs  of  sdd  Lake  County  have  issued  imder  aikd  by  virtue  of  and 
bi  fulf  compliance  with  an  Act  of  the  Oeneral  Assembly  of  tbe  State  of  Colorado  en- 
titled '  An  Act  to  Enable  the  Bereral  Counties  of  the  Stale  to  Fund  Their  Floating  In- 
debtedness,'spproved  FebruarySl,  1881;  and  it  is  hereby  certified  that  aU  *he  provt 
■Ions  and  requlremenla  of  said  Act  have  been  folly  compiled  with  ttj  tbe  proper  offl> 
cera  in  the  Inning  of  this  bond.    It  Is  further  certified  that  this  Isnie  of^bonds  baa 


ly  of  November.  A.  D.  1881. 

"  Tbe  faith  and  credit  of  the  County  of  Lake  are  hereby  pledged  for  the  punctual 
payment  of  the  principal  and  Interest  of  this  bond. 

"  In  lesllmony  wbereot  the  Board  of  County  Commissioners  of  Uie  asld  County  of 
ZAke  has  caaeed  tbls  bond  to  he  signed  t^  its  chairman,  countersigned  by  tbe  coon^ 
. __^ ^i_.i 'art,  under  the  seal  of  the  conn^,  this  second 


treasurer,  and  attested  by  the  county  clen 
day  ot  January,  A.  D.  1883. 
'^' Attest; 


Section  one  of  the  Act  under  which  the 
bonds  were  Issued  Is  as  follows; 
"  Bsa  1.  It  shall  he  tbe  duty  of  the  county 


"fStofrman  Board  <if  Omn^  OommttAmtn." 
sioneis  shall  Issue  bonds  of  such  county,  nndw 


todehtednese  „ 

npon  the  petition  ot  flfiT  of  the  electors  of  said 
coonUee  (county)  who  uall  have  paid  tazei  up- 
on {ovperty  assessed  to  them  in  said  county  ui 
the  piecedug  year,  lo  publish.tor  tbe  period  of 
thirty  daya,  to  a  newspaper  witbto  said  coun^, 
a  notice  lequeattog  the  holden  of  the  warrants 
of  inch  coun^  to  submit,  to  wriltog,  to  the 
boaid  of  county  commissioners,  witMn  thirty 
d^s  from  tha  oate  of  the  first  publication  of 


tiw  date  of  the  first  publication  of  tlw  aforesaid 
notice;  or  tbey  may  sabmit  sndi  qnestion  at  a 
spedal  dection,  wblch  tb^  are  hereby  em- 
powered to  call  for  that  purpose,  at  any  tima 
after  the  expiration  of  thhr^  d^  from  the 
date  of  the  fliat  publication  of  the  notice  afore- 
mentioned, on  the  petition  of  fifty  qualified 
eleclon  as  aforesaid;  and  Ihoy  shall  pnbllsh, 
for  tiie  period  of  at  least  thlr^  days  Immedl- 
alely  preceding  sucb  general  or  special  eke- 
tiOD,  in  some  newspaper  puhlished  within  such 
county,  a  notice  that  such  questloa  wlD  be  sub- 
mitted lo  the  duly  qoaUfled  dectort  aa  ator^ 
IMF  ~ 
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said  at  sucb  electloD.  The  county  treunret'of 
Biuji  county  sball  make  out  ana  cause  to  be 
delivered  to  the  judgcsof  electioo,  In  each  elec- 
tion precinct  Id  the  coonty,  prior  to  the  eald 
election,  a  certified  list  of  the  taxparere  Id  sucb 
cooDt;  Tbo  shall  have  paid  taxes  upon  prop- 
erty assessed  to  them  Id  such  conn^  In  the 
preceding  year;  and  no  person  shall  vote  upon 
thequeetion  of  the  funding  of  the  ooun^  In- 
debtedneaa  unless  his  name  ehall  ^pear  npon 
sucb  list,  Dor  unless  he  sball  have  paid  all 
county  taxes  assessed  against  him  In  snch  coun- 
ty in  the  preceding  year.  If  a  majority  of  the 
votes  lawfully  cast  upon  the  question  of  sucb 
fnoding  of  the  coun^  SndebMinesi  shall  be  for 
the  funding  of  such  bidebtedness,  tlie  board  of 
county  commissioneis  may  issue  to  any  person 
or  corporation  holding  any  county  warrant  or 
warrants,  issued  prior  lo  the  date  of  the  first 
publication  of  the  aforementioned  notice,  cou- 
pon bonds  of  sucb  county  in  exchange  there- 
for at  par.  No  bonds  Eball  be  Issued  of  less 
denomLcation  than  one  hundred  dollars,  and  U 
issued  tor-  a  greater  amount,  then  for  some 
multiple  of  that  sum.  and  the  rate  of  interest 
shall  not  exceed  elgbt  per  cent  per  annum — 
the  Interest  to  be  paid  semi-annually,  at  the 
ofBce  of  the  county  treasurer,  or  in  the  City  of 
New  York,  at  the  option  of  the  boMers  there- 
of.   Such  bonds  to  be  payable  at  the  pleasura 

'  of  tbe  county,  after  ten  years  from  the  date  of 
their  Issuance,  but  absolutely  due  and  payable 

:  tvreoty  yean  after  dale  oE  issue.  The  whole 
amount  of  bonds  issued  under  this  Act  shall 
not  exceed  the  sum  of  the  county  indebtedness 
at  the  date  of  the  first  publicatloo  of  tbe  atore- 
ment[(Hied  notice,  and  tbe  amount  shall  be  de- 
termined by  tbe  county  commisalonera,  and  a 
certificate  made  of  the  same,  and  made  a  part 
of  tbe  records  of  tbe  county;  and  any  bond 
issued  in  excess  of  said  sum  shall  be  null  and 
void;  andall  bonds  issued  uDdertheprovialoDs 
of  this  Act  shall  be  rcsislered  In  tbe  office  of 
the  state  auditor,  to  wnom  a  fee  of  ten  cents 
shall  be  paid  for  recording  each  bond." 

Nothing  is  better  settled  than  this  rale— that 
(he  purcbawr  of  bonds,  snoh  as  these,  la  held 
to  know  the  constitutional  provisions  and  the 
statutory  restrictions  bearing  on  the  question 
of  the  authority  to  Issue  them:  also  the  recitals 
of  the  bonds  he  buys:  while,  on  tho  other 
band,  if  he  act  in  good  faith  and  pay  value,  he 
Is  entitled  to  tbe:  protection  of  such  recitals  of 
facts  ss  tiie  bonds  may  contalo. 

In  this  case  the  Constitution  charges  each 
purchaser  with  knowledge  of  the  fact  that,  as 
to  all  counties  whose  aas^sed  valuation  equals 
one  million  of  dollars,  there  Is  a  maximum 
limit  beyond  which  those  counties  can  Incur 
DO  further  Indebteduess  under  any  possible 
conditions,  provided  that,  in  calcuJatlng  that 
Jiiuit,  debts  contracted  before  the  adoption  of 
the  OonsUtuUan  are  not  to  be  countea.  The 
statute,  on  tho  other  band,  charges  the  pur- 
chaser with  knowledge  of  the  fact  that  tbe  ooun- 
tj  commisdonen  wen  to  issue  bonds  at  par  In 
exdiange  for  such  warrants  of  the  county  as 
were  themselves  issued  prior  to  tbe  date  of  the 
first  publlcatlOD  of  the  notice  provided  for; 
that  the  only  limitation  on  the  iMue  of  bonds 
in  the  statute  was  that  tbe  bonds  should  not 
exceed  In  amount  tbe  sum  of  the  eoimty  Id- 
debtedneM  on  the  day  of  notloe  afonsald;  that 


while  the  commissioners  were  empowered  to 
determine  the  amount  of  such  inaebtcdness, 
yet  the  statute  does  not  refer  that  board,  for 
tho  elements  of  Hs  computation,  to  the  ConstI< 
tntlon  or  to  the  standards  prtocrlbed  1^  tba 
Constitution,  but  leaves  It  (^Ma  to  tbem,  with- 
■jut  departing  from  any  direction  of  the  statute, 
to  adopt  solely  the  basis  of  the  county  war- 
rants. Tbe  recitals  of  the  bonds  were  merely 
to  tbe  effect  that  tbe  issue  was  "  under  and  by 
virtue  of,  and  in  full  compliance  with,"  the 
statute;  "that  all  the  pronslons  and  require- 
ments of  Bald  Act  have  been  fully  complI«l 
with  by  tbe  proper  officers  in  the  Issuing  of 
this  tMud)"  and  that  the  Issuing  was  "auUior- 
Ized  by  a  vole  of  a  majority  of  the  duly  quali- 
fied ekctorB,"  etc,  iiO  express  reference  being 
made  to  tbe  Constitution,  nor  any  statement  [*S1 
made  that  the  constitutloDal  requtremente  bad 
been  obenred. 


to  it  OOTToli  Oo.  V.  Bmifh.  Ill  U. 
a.  000  \vi:  017].  It  Is  true,  It  might  be  aald, 
that  inasmuch  as  the  bonds  redle  that  all  the 
requirements  of  the  statute  had  been  fully  com- 
piled with  by  the  proper  offlcere,  and  Wsmuch 
as  one  of  those  requlnments  was  that  the 
officers  should  determine  the  amount  of  the 
conn^  debt,  the  inference  Is  fair  and  reason- 
able that  the  statute  meant  only  that  they 
should  count  what  was  a  tost  and  actual  debt, 
not  claims  that  were  void  and  therefore  no 
debt;  and  that  the  redtsl  made  was  In  effect  a 
statement  that  the  whole  matter  bad  been  ex- 
amined by  the  board,  and  that  they  bad  Isstwd 
bonds  for  only  such  warrants  as  were  found  to 
be  Issued  in  conformity  to  the  Ian,  the  whole 
law — fundamental  as  well  asstatnle.  Waiving 
the  question  as  to  whether  such  a  conclusion, 
petsuadve  as  It  might  be  in  other  aspects  of 
a  cause,  is  not  too  remote  and  indirect  few  the 
basis  of  an  estoppel,  the  avowed  object  of 
which  Is  to  exclude  from  conddeiatlon  tbe 
truth,  still  bow  could  the  case  be  any  better 
for  tbe  defendant  In  error?  Had  the  bond  ex- 
pressly stated  that  the  boanl  canvassed  the 
debt  and  found  the  same  to  be  binding  and 
valid  under  tbe  law  and  the  CoostitatloD,  and 
that  the  same  was  fSOO.OM,  the  redtal  would 
not  be  an  eetoppeL  It  must  be  remembered 
tbet  these  bonds  show  on  their  face  an  issue  of 
tCO0,O0O.  In  the  case  of  Dixtm  CourOy  v. 
FiOa,  111  U.  B.  B8,  93  [38:  8S0, 808],  tills  court 
said: 

"  Recurring,  then,  to  a  consideration  of  tbe 
redtals  In  the  bonds,  we  assume,  for  the  pur- 
poses of  this  argument,  that  they  are  in  l^al 
effect  equivalent  to  a  representation,  at  war- 
ran^,  or  certificate  on  the  part  of  the  coun^ 
officers,  that  everything  necesaan  by  law  to  be 
done  has  been  dtme,  and  every  fact  necessary 
by  law  to  have  ezlsied  did  enst.  to  make  the 
bonds  lawful  and  binding.  Of  course,  this 
does  not  extend  to  or  cover  matters  of  law. 
AJl  parlies  are  equally  boond  to  know  the  law; 
and  a  certificate  renting  the  actual  facts,  and 
that  thereby  the  bonds  were  conformable  to  the 


estoppel  npon  the  connW  to  claim  Um  pn)te» 

tion  ca  the  law.    OtherwlBeh  wonldalw^sba 
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Sdfrbmb  Coubt  or  thb  Unitbd  Btatbl 


Id  tbe  power  of  a'  muoldpal  bodj  to  whfch 
power  wu  denied  to  usurp  the  forbidden  au- 
tboritj,  by  deckrin^  that  Its  uniinptlon  waa 
wJthin  the  law.    Tbu  would  be  tbe  clear 


itself. - 

Now,  while  It  U  true  that  the  bondi  ihow  on 
iheir  face  an  inue  ot  fCOO.DOO,  yet  It  la  also 
Itoe  that  ndCher  the  Constitutloii  nor  the  itat- 
ute,  nor  tbe  bond,  showi  the  amount  of  tbe 
▼aluatioDof  thecouDtj;  and  it  therefore  might 
be  said  that,  for  this  reason,  and  notwithstand- 
ing tbe  punshaoo'a  koowledn  of  tbe  limit  and 
bis  knowledge  that  9500,000  of  debt  was  In- 
curred, vet  be  miKht  not  bare  known  that  tbe 
limit  bad  beea  exceeded,  being  Ignorant  of  tbe 
other  term  la  the  calculation,  that  of  tbe 
Amount  of  the  awcaned  valnet,  and  that  the 
recital  of  confonnlt;,  miateading  hfm,  would 
■operate  a«  bd  eatoppel. 

Thia  queatioD  ia  settled  In  the  case  of  Dixvn 
Oo.  V.  Fidd,  aupro.  The  court  there  s»b,  p. 
«8[364]: 

"  If  Oie  fact  necesaarj  to  the  existence  of  tbe 
«iitbotlt;  waa  bf  law  to  be  aacertained,  not 
«fl3dall7  by  tbe  officers  charged  with  tbe  ese- 
«ation  of  the  power,  bat  by  reference  to  aome 
«ipreas  and  definite  record  of  a  public  cbarao- 
ler,  Iben  the  true  meaning  of  tbe  law  would  be 
that  tbe  authority  to  act  at  all  depended  npon 
the  actual  objecnre  existence  of  the  requisite 
UtX,  as  ahown  by  tbe  record,  and  not  npon  its 
aacertainmeot  and  determiuaiion  by  anyone; 
and  the  couseqaence  wiwld  receaaarily  follow 
that  all  persons  claiming  under  tbe  exercise  of 
•och  ft  powCT  might  be  pot  to  proof  of  the  fact 
made  a  condition  o(  Its  lawfulness,  notwitb- 
standing  any  recitals  In  the  Instrument."  "Tbe 
amount  of  the  bonds  lasned  waa  known.  It  Is 
stated  in  the  recital  ilaelf.  It  waa  $87,000. 
Tbe  bolder  of  each  bond  was  apprised  of  that 
fact.  The  amount  of  tbe  assessed  value  of  the 
taxable  proper^  in  tbe  county  la  not  stated; 
but,  M  tii  termini,  it  was  ascertainable  in  one 
way  only,  and  tluit  was  by  reference  lo  .the 
assessment  Itself,  a  public  record  equally  accea- 
iible  to  all  Intending  purcbasei*  of  bonda,  aa 
well  as  to  the  county  offlcen.  Tbia  being 
known,  the  ratio  between  tbe  two  amounts  was 
flzed  I7  an  arlthmetica]  calculation.  No  re- 
cital ioTOlrlng  tbe  amonnt  of  the  anaewed  tax- 
able Taluatloa  of  tbe  property  to  be  taxed  for 
tbe  payment  of  the  bonds  can  take  the  plaoe  of 
tbe  mail  lain  II I II I  Itaelf,  for  it  is  the  amount  aa 
flzed  t^tefetenoe  to  that  record  that  Is  made 
by  the  OtnatttatloD  the  ataodard  for  meacaring 
the  Hmlt  of  the  municipal  power.  Nothing  in 
the  way  of  luqalrj,  aacertalnmeDt  or  determi- 
nation aa  to  that  fact  la  aabmitted  to  tbe  county 
officers.  They  an  bound,  It  la  true,  to  learo 
from  the  aaaessmeut  what  the  limit  upon  their 
autbori^  ia,  aa  a  necessary  preliminary  in  the 
«xerci8e  of  their  functions  and  the  perform- 
ance of  tbelr  duty;  bat  tbe  information  la  for 
themselves  alone.  All  the  world  besides  must 
have  it  from  tbe  same  source,  and  for  tbem- 
selvea.  The  bet,  aa  It  la  recotded  in  tbe  aaseas- 
ment  llaelf ,  ia  eztrlnatc  and  proree  Itselt  by  lo- 
epectloQ,  and  conclndea  all  determinations  that 
contradict  it." 


exceeded— for  the  fSOO.OOO  ot  debt  ascertained 
to  be  due  on  the  day  of  notice,  and  for  which 
bonds  Were  Issued,  might  have  been  partly  or 
wholly  created  before  tbe  Cotkatitation  was 
adopted,  and  therefore  be  ezclndtd  from  the 
ruk  by  tbe  very  terms  of  tbe  Conatitatlon  Itself 
— there  are  two  decisive  answers.  Firil,  tbe 
Mil  of  exceptions  shows  that  the  debt  waa  not 
ao  created  either  in  whole  or  in  part.     Seeond, 


the  defendant  i 


b  aot  entitled  to  a 


The  caaes  Just  died  show  that  the  records  ai 
tbe  only  source  of  information. 

Tbe  question  here  la  dtatlngnlahablc  from 
that  In  tbe  caaes  relied  on  by  counsel  for  de- 
fendant In  error.  In  tbla  case  the  standard  of 
validity  Is  created  by  the  Constitution.  In 
that  standard  two  faciota  are  lo  be  considered; 
one  the  amount  of  assessed  valoe,  and  the  other 
the  ratio  between  that  assessed  value  and  the 
debt  proposed.  These  h^g  exsctlona  of  tbe  , 
Oonalitutlon  itself,  11  la  not  within  tbe  power  ' 
of  a  Legislature  to  dispense  with  them,  either 
directlv  or  indirectly,  1^  the  creation  of  a  mbi- 
iBterlaf  commlaeion  wnoee  finding  ahall  be 
taken  in  lieu  of  the  facta. 

In  tbe  case  of  ShermMt  Qnmfy  v.  Simont, 
100  IJ.  S.  7SS  [ST:  1098],  and  others  like  it,  the 
question  waa  one  of  estopoel  aa  against  an  ex- 
action Imposed  by  the  Leglalatnre;  and  the 
boldiog  was  that  the  Legislature,  being  the 
source  of  exaction,  had  created  a  beard  author- 
ized to  determine  whether  Its  exaction  had 
been  complied  with,  and  that  lie  Onding  waa 
conclusive  to  a  Atma  Jtdtf  purchaser.  BoaJaotn 
OreMn  V.  Jmninat,  110  U.  S.  74  [80:  S38J.  the 
condition  violated  was  not  one  imposed  t^  the 
Constitution,  but  one  fixed  by  the  subscriptloB 
contract  of  tbe  people. 

For  these  reaaoni,  ajut  undar  lAs  ifipuIiifiM 
above  reeiUd,  Vu  judgment  of  tht  Omtrt  bdtne  it 
rtwrttd,  and  tht  eate  it  remanded  to  thai  Court, 
with  a  dirtetioti  to  mter  judgnieat  for  tlu  d» 
fcTidaai. 
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Chas  Chan  Pma  v.  UtciTED  Statu 


B  tor  the  d 


a  o(  tlM 


L  3!liae<nr«rfunantattbeIhiiiadStaM,ttiRni«b 
<h«  Mtlon  of  tbe  lacidMlve  ^pntmeai,  can  bx~ 
«lnd«Blleiu  froin IH  tenltorr,  ■ItfaMKb  noMtual 
hofUUOeiiralM  wHb  ttw  nMlOD  ot  wUob  tbe  aUMa 

<L  TbeiiowerotfttoIiMloD  otforelKiMin  it  an  In- 
cident or  •OTSTCdiDtj  md  tbe  rlstit  u>  Its  eiercloe 
cannot  be  franted  awar  or  reatralned  on  behalf  of 

*°'™*  [No.   1*48.] 

ArtrudUarAta.n,  I88S.    Dteidtd  Mag  13, 


noUy,  118  U.  8.  81  (88:B24);  jr«u  rprA  0^  i 
■-»».  88  U.  S.  11  Pet  108,  IBS  (OreW  ' 

CfruiiilaAanjl',  9!)  Q.  a  643(88:668);  J 


Unt  on  a  writ  of  Aatiuftorput  from  I^_  .„. 
VDl&wf  d1  detention  1)r  tbe  maater  of  &  Bteam- 
■blp,  the  appellant  bet^  a  Chinese  laborer, 
weking  to  letmn  to  the  Dntled  Stales  sitd  bav- 
ins a  certlficale  oitltUDS  him  to  i 
ant  to  the  Act  of  Ha;  6, 1888,  aa 
the  Act  of  JnlT  11,1884.    Affirmed. 

Bee  8.  a  ImIow,  86  FedTBep.  481. 

Tbe  facta  are  atated  ia  the  opinion. 

Mittn.  George  Hoadle^  and  it 
Okrter.  for  mpellant: 

BighU  ^  (mu  Ohan  Ping.— No  aiOati  hai 
Ihe  ttcht  to  doaaita  doora  to  foieifnen. 

WoolwT,  Int.  Law,  Cth  ed.  S  08;  Btunlschll, 
Dai  Modeme  Toelkerrecht  der  dviUalrten 
SUKten,  8  881,  888d  rule. 

Tbe  treat;  being  a  law  of  the  United  Btatee, 
he  took,  undet  It,  lightB,  of  which  he  cannot 
be  deiniTed  by  sab^uent  lefislnllon. 

Edm  V.  adertion.m  U.  8.  080  (38:798); 
mtw  Eemg  t.  U.  8. 118  U.  S.  086  (28T70). 

Tlie  termination  of  a  treaty  does  not  derest 
rights  of  property  already  vested  under  h, 

Soeietu  for  U«  Propagation  of  tht  Ootpd  v. 
StaBoMnJA  D.  a  S  Wheat.  MfOfMS);  Me 
aurg  T.  Singtland.  43  U.  a  1  How.  80« 
<11:108.) 

The  rdatioD  la  incapable  of  dlMotnttou  at  tbe 
Instance  of  tbepromlaDr  alone,  whatever  right 
tbe  promisee  mlAt  have  to  rescind. 

T&wTMbv  V.  aumraU,  87  U.  a  8  Pet  189 
<7'.886);  Poste'sOoiuB,  873,  S74;DiKert,  9, 9, 15, 
22,  86;  Ssndera,  Institutes  of  JnsUnlan,  419;  1 
Pais.  Cont,  4S9;  Thoma*  v.  Tiomat,  2  "  " 
«01;  DartmoutA  OoOeae  v.  Woodaard,  17 
•4  Wheat  60S  M:6S9};  mutu  v.  U.&mV.  S. 
n  (38:897):  I^fV  V.  A>«ftm,  7  M«  "~ 
JiineWa  v.  Saettr.  &  N.  H.  88;  BmJt 
SWia  V.  BarU,  88  D.  B.  18  Pst  S90  (10: 

The  legialaUve  pnrpose  manifested  In  Um 
statute  is  plain  and  clear,  to  vest  appellant  with 
tbe  right  to  re«nler  the  United  States. 

lildAM-r.Ptek,  10 U.  a  6Cnu)ch, 87(8:168.) 

Appellant's  ri^l  to  return  to  the  Uoitea 
fltatea  is  not  revocable  by  Act  of  Congress. 

Knapp  V.  ThoTiuu,  89  Ohio  St.  877;  Ex  partt 
Goriani,  71  U.  S.  4  Wall  880(16:870);  Binkins 
Fund  Ca*et.  99  U.  S.  700  (35:4H.) 

Chae  Chan  I^ng  is  a  "person''  within  tbe 
protectioo  of  tbe  Fifth  Amendment  to  tbe  Con- 
stitution of  the  United  States. 

Woolsoy,  InL  Law,  Bihed  §71;  Story,  Ccnf. 

Tbe  expulsion  of  Chinese  laborers  Is  not  the 
exercise  of  police  powers. 

Jfann  v. /«.  94  US.  143(84*0);  __  .  . 
Ran.  138  U.  a  eei  (81:310);  AirMor.v.  C^- 
180  U.  & 


V:e48);  ff.   8. 
S8);PKiMrT. 


Dauphin  T.  K«B.  MacAith.  ft  Hack.  SOS; 
Oumming*  v.  Mo.  71  U.  8. 4  Wall  877  (18;8«6); 
Bz  parte  Oariand.  71  U.  S.  4  Wali  877  (18: 
869);  Pitnx  v.  Oarekadon.  88  U.  B.  16  Walt. 
284(31:376);  mairv.  Bidgelv.il  Ho.  68;  Bi 
Ftttv  A'nff  .Bae,  86  Fed  R^  487;  A  Loo*  TV* 
8li^,  81  Fed.  Rep.  910;  Be  Wg  Shing,  86  Fed. 
"       008;  EiOiam  v.  Ward,  8  Mass.  286. 

strs.  a.  A.  JobneoB,  Astg.  Ben.  tfOat- 
.ia,    StepKen    H.  White.   John   F. 
Swift  and  O.  A.  Jenka,  8oticitor-0m.,  for 

Snbeequent  legislation  may  munlcipaliy  ab- 
rogate a  treaty. 

VhMvkee  maeeo,  78  U.  S.  11  WalL  616  (80: 
287);  Ibytor  v.  Jforton,  8  Curtis,  4«;  Bopt*  t. 
OltneA,  8  Blatcbf.  804;  A  .^  Xun;,  18  Fed. 
Rep.  38,  9  Bawv.  807;  FAt'(n«y  v.  BAertKn, 
184  U.  a  190  (^1:886);-  Sts^  Mon»v  Oai*.  118 
U.  a  080  (38:798);  IT.  8.  v.  MeBmtneg.  104  U. 
"  621  (26:869);  Bartram  v.  Bobertim,  IS  Fed. 

ep.  813;  1  Kent,  Oom.  marg.  p.  387. 

Mr,  JutttM  Field  delivered  tbe  opinion  of 
tbe  court: 

This  case  oomes  before  us  on  appeal  from  an 
order  of  tbe  Clixmit  Court  of  the  United  Slates 
for  tbe  Northern  District  of  Oalitomiarefuslng 
to  release  the  appellant,  on  a  writ  of  habeai 
corpue,  from  hia  alleged  unlawful  detention 
'^-  Captain  Walker,  master  of  the  steamship 
gic,  lying  within  tlie  Harbor  of  Ban  Fran- 
o.  The  appellant  is  a  subject  of  the  Em- 
neror  of  China  and  a  laborer  bv  occupation. 
He  resided  at  San  Francisco,  CMifomia,  fol- 
lowing bis  occu^tion,  from  some  time  in  1810 
until  June  2,  lw7,  when  he  left  for  China  on 
the  steamship  (Saeiic,  having  in  bis  possession 
a  cerdflcate  in  terms  entltiluK  him  to  return  to 
the  United  Slates  bearing  date  on  that  day, 
duly  issued  to  him  Ijr  the  Collector  of  CustoDos 
of  the  Port  of  Ban  Frandsc^  puisoant  to  tlw 
provlalons  of  section  four  of  the  Restriction 
Act  of  Hay  6, 1888,  as  amended  by  (ho  Act  of 
JulyS,18U.  (33  Stat.atL.09,<Aap.  ii6;a8 
Stat  at  L.]  IS.  chap.  830.) 

On  the  7th  of  S^iiember,  1888,  the  appellant, 
on  bis  return  to  C&llfomla,  sailed  from  Hone 
Eong  in  the  steamstiip  Belgic,  which  arrived 
withu  the  Port  of  Ban  Frandsoo  on  the  8th  of 
October  followiBg,  On  bis  ai?lvai  he  present- 
ed to  the  proper  custom  house  officers  his  cer- 
tlflcste  and  demanded  permliBlon  to  land.  The 
collector  of  the  port  lernsed  the  permit,  solely 
on  the  ground  tbat  under  the  Act  of  Congren, 
approved  October  1,  1S88,  supplementary  to 
the  Restriction  Acts  of  1883  and  1884,  the  cer- 
dflcate bad  been  annulled  and  his  right  to  land 
abrogated,  and  he  had  tieeo  thereby  forbidden 
again  to  enter  the  United  SUles.  (20Stat.&tL. 
0U4,  chap.  1064).  The  captain  of  the  steamship, 
therefore,  deWned  the  appellant  on  board  the 
steamer.  Thereupon  a  petition  on  his  belulf 
was  presented  to  the  Circuit  Court  of  the  Unit- 
ed States  tor  the  Northern  District  of  Cali- 
fornia, alleeing  tbat  he  was  unlawfully  le 
strained  of  nli  liberty,  and  praying  tliata  writ 
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master  of  tue  ateanubip,  commudfiig  him  to 
have  the  bodv  ot  the  eppelluit,  vith  the  cause 
of  hb  deteii»iii,  before  Uie  oomtat  e  time  ecid 


■B  staled,  held  a>  condosioii*  of  law  that  tbe 
appellant  was  not  eotitled  to  enter  the  Uaited 
Stales,  and  was  not  uolawhillj  restrained  of 
his  liberal  and  ordered  Ibat  he  be  lemanded 
to  the  cnstoi^  of  the  master  of  the  ateamsblp 

[BM]  from  which  be  bad  been  taken  under  the  writ. 
From  this  oidv  an  appeal  was  taken  to  this 
court 

The  appeal  tnTolna  a  oondderation  of  the 
Talidltj  of  the  Act  of  CoDEress  of  October  1, 
1688,  problUtloK  Obinese  laborers  from  entei^ 
log  the  United  Stalea  wbo  bad  departed  before 
Its  passage,  havlog  a  certificate  issued  nndet 
the  Act  ^  1883  u  amended  l^  the  Act  of  1884. 
granting  them  permlsdon  to  return.  The  ts- 
udity  (dtbe  Act  Is  aaulledasbeingln  effect  an 
expulsion  from  tbe  country  of  Chinese  laborers 
In  vioIatloD  of  existitis  treaties  between  the 
United  Btatea  and  tbe  Qovemmeat  of  China, 
and  of  rights  vested  In  ttiem  under  the  laws  of 
Congiees. 

It  will  serve  lo  preMnt  with  greater  clearness 
tbe  nature  and  ftsoe  of  Ibe  objections  to  the 
Act,  if  a  brief  statement  he  made  of  Ibe  general 
character  of  the  treaties  between  tbe  two  coun- 
tries and  of  the  legislation  of  Congress  to  carrj' 
tbem  Into  eiecutlon. 

[800]  ^<  ^"t  trea^  between  the  United  Stales 
and  the  Empire  ot  China  was  concluded  on  the 
8d  of  Julv,  1844,  and  ratified  io  December  of 
tbe  followhig  year.  (8  Stat,  at  L.  588.)  Pre- 
vlons  to  that  time  there  had  been  an  extensive 
commerce  between  the  two  nations,  that  lo 
China  being  conflned  to  a  single  port  It  was 
Dolj  however,  attended  by  any  serious  dis- 
turbances between  our  people  there  and  the 


concluded  stlpulatiDg  for  peace  and  friendship 
between  tbem,  and,  among  other  things,  that 
British  subjects,  with  their  families  and  estab- 
lishments, sbdild  be  allowed  lo  reside  for  tbe 
purpose  of  carrylog  on  mercantile  purndts  at 
the  five  prlndiml  ports  of  the  emidre.  'Herls- 
lefs  Oommerdal  Treaties,  VoL  6,  231.)'  Act- 
uated by  a  desire  lo  establish  by  treaty  friendly 
relations  between  the  United  States  and  the 
Chinese  Empire,  and  to  secure  to  our  people 
the  nme  commercial  [nlvileges  wblcb  had  been 
thus  conceded  lo  Briti^  subjects,  Oongreaa 


merdal  relations  between  tbe  two  countries  "on 
terms  of  national  equal  redprodty."  (Ad  of 
March,  1848,  chap.  90,  0  Slat,  at  \.  024.)  A 
mission  was  accordingly  sent  by  bim  to  Cbtna, 
at  the  head  of  which  was  placed  Mr.  Caleb 
CushiDg,  a  gentleman  of  large  experience  in 
public  aJTalrs.  He  fousd  the  Chinese  Oovem- 
ment  ready  to  concede  by  treaty  to  tbe  United 
Stales  all  Uiat  had  been  reluctantly  yldded  to 
England  through  compulsion.  As  the  result  of 
hia  nqotlatloas  tbe  Trea^  of  18U  was  con- 
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eluded,  Itstlpulated.amongotber  things,  that 
there  should  be  a  "perfect,  permanent,  and  uni- 
versal peace,  and  s  sincere  and  cordial  amity" 
between  tbe  two  nations;  that  the  fire  prindpal 
porta  of  tbe  empire  should  be  cmenea  to  the 
dtizeoa  of  the  United  Slates,  wbo  should  he 
permitted  to  reside  wltb  tbeir  families  and  trade 
there,  and  lo  proceed  with  their  veeseU  and 
merchandise  to  and  from  any  fordgn  port  and 
eitber  of  said  five  ports;  and  while  peaceably 
attending  to  their  aflalis  should  recdve  the 

Cection  of  the  Chinese  authorities,  .  (Senate 
uroent  No.  188,  28lb  Cong.  2d  Sees.) 
The  Treaty  between  England  and  China  did  [S91 
not  have  tbe  effect  of  secomg  permanent  peace 
and  friendship  between  those  countries.  British 
subjects  In  China  wereoflen  subjected  not  only 
lo  ue  violence  of  mobs,  but  to  Insults  and  out- 
rages from  local  nuthorities  of  the  coontry, 
which  led  to  retaliatory  measures  for  the  pun- 
ishment of  the  aggressora.  To  such  an  extetit 
were  these  measures  carried,  and  such  resist- 
ance otFered  lo  them,  that  in  1856  tbe  two 
countries  were  in  open  war.  England  then  de- 
termined, with  tbe  co-operation  3L  France,  be- 
tween wblch  countries  there  seemed  to  be  per- 
fect accord,  lo  secure  from  tbe  Qovemment  of 
China,  among  other  things,  a  recognition  of 
the  riebt  of  other  powen  to  be  represented 
there  %  accredited  ministers,  an  extension  of 
commercial  Iniercourse  with  that  countiv,  ani) 
stipulations  for  religious  freedom  to  all  for- 
dgners  there,  and  for  the  suppression  of  piracy. 
England  requested  of  tbe  Preildeot  Ibe  concur- 
rence and  active  co-operatloo  of  tbe  United 
Slates  dmilar  to  that  wblch  France  had  ac- 
corded, and  to  authorize  our  naval  and  politico) 
authonties  to  act  in  concert  with  tlu  allied 
forces.  As  thla  propodlioo  Involved  a  partid- 
pation  In  existing  hostilitlea,  the  request  could 
—  be  acceded  lo,  and  the  Secretary  of  State 


the  United  Stales  was  not  vested  hi  ue  Fred- 
dent  but  In  Coogresa,  and  that  be  had  no  au- 
thority, therefore,  to  order  aggresdve  hostilities 
to  be  undertaken.  But  as  Uie  rights  of  dti- 
leos  of  the  United  Slates  mMit  be  serioudy  af- 
fected by  the  results  of  exlsUng  hostilities,  and 
commercial  Intercourse  between  the  United 
Stales  snd  China  be  disturbed,  ft  was  deemed 
advisable  to  send  lo  China  a  minister  plenipo- 
•entiary  to  represent  oar  Government  and 
watch  our  Interests  there.  Accordingly,  Mr. 
William  B.  Reed  of  Phlladelpbla  was  appointed 
such  minister,  and  Instructed,  whUst  abalalolnc 
from  any  direct  Interference,  to  aid  by  peooef ul 
co-operation  the  objects  the  allied  forces  were 
aeekiog  to  accoropllab.  (Senate  Document  No. 
47,  asth  Cong.  1st  Sees.)  Through  him  a  new 
treaty  was  negotiated  with  tbe  Cbinese  Qov- 
emment It  was  concluded  in  June,  1868,  and 
ratified  hi  August  of  the  followhig  year.  (12  [MS 
Slat  at  L.  1028.)  It  reiterated  tbe  pledges 
of  peace  and  friendship  between  the  two  na- 
tions, renewed  tbe  promise  of  protection  to  oil 
citizens  of  the  United  Slates  in  China  peaceably 
atteoding  to  their  afCaiis,  snd  stipulated  for 
security  to  Christians  In  tbe  profesdon  of  thdr 
religion.  Ndtber  tbe  Treaty  of  1844  nor  that 
that  of  1858  touched  upon  the  migration  and 
emigration  of  the  dUzens  snd  sut^ecls  of  the 
two  naUoni  respectivdy  from  one  country  to 
180  U.  S. 
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rupect  In  that  j«u  a  mlaaloii  from  China, 
composed  of  diMlofnttshed  f anctloiuiiea  of  that 
empire,  came  to  the  United  States  with  the 

Cfesaed  object  of  eetabllBbhi;  doeer  relatloni 
ween  Oie  two  countrlea  and  their  peoplea. 
At  Its  bead  was  placed  Hi.  Anson  Burlbgame, 
«it  eminent  citizen  of  the  United  Slates,  wlio 


under  our  Qoveniment  to  accept  the  position 
teodered  to  him  by  the  Chlueae  QoTernmeot. 
The  miwton  was  hailed  in  the  United  States  as 
tbe  lutrltinser  of  a  new  era  in  the  bistorj  of 
China— •■  tlie  opecInK  up  to  free  iDtercoorw 
with  other  nations  and  peoplea  a  oountiy  (hat 
tor  ages  had  been  isolated  and  closed  acainst 
ionigDen,  who  wen  allowed  to  have  Inter- 
«ourae  and  to  trade  with  tbe  Chinese  only  at  a 
few  designated  places;  and  the  belief  was  cen- 
«nd  and  confldentlj  expressed,  that  great  ben- 
efits would  follow  lo  tbe  world  eeoerallj  and 
eapeciallT  to  the  United  Btatee.  On  its  arrival 
in  WsBhlnglon,  additional  articles  to  the  Treaty 
of  18JM  were  agreed  upon,  which  gave  expres- 
sion to  the  general  deaire  that  the  two  nations 
and  their  peoples  sbould  be  drawn  closer  to- 
gether. The  new  articles,  eight  in  naraber, 
were  agreed  to  on  the  26th  of  July,  1808,  and 
ratifications  of  Ibem  were  exchanged  at  Pekin 
in  November  of  the  following  year.  (IS  Stat. 
at  L.  789.)  Of  these  articles  tbe  Cth,  etb  and 
7th  are  aa  follows; 

"AbtioleG,  Tbe  United  States  of  America 
«nd  the  Emperor  of  China  cordially  recognize 
the  loberent  and  inalienable  right  of  man  to 
«bange  his  borne  and  allegiance,  and  also  the 
mutual  advantaffB  of  the  free  migration  and 
'«mIgTatton  of  their  citizens  andaubjecte  respect- 
••]  ively  from  the  one  country  to  the  other  for 
purposes  of  cntlostty,  of  trade,  or  as  per- 
manent residents.  Tbe  high  contracting  par- 
ties, therefore,  Jrfn  in  reprobating  any  other 
than  an  entirely  voluntary  emtgrattou  for  these 

Knrposes.  They  consequently  agree  lo  pass 
iws  making  it  a  penal  offense  for  a  ciUzen  of 
the  United  States  or  Chinese  sub^U  to  take 
Chinese  subjectn  either  to  tbe  United  States  or 
to  any  other  foreign  country,  or  for  a  Chinese 
subject  or  citizen  of  tbe  United  States  to  take 
citizens  of  the  United  States  to  China  or  to  any 
-other  foreign  country  without  their  free  and 
voluntary  consent,  respectively. 

"  Article  «.  aUgwns  of  (he  United  SUtes 
visiting  or  residing  in  China  shall  enjoy  tho 
aame  privileges,  immunities  or  exemptions  in 
lespect  to  travel  or  residence  as  may  there  be 
«njoyed  by  tbe  citizens  or  subjects  of  the  most 
favored  nation;  and,  reciprocally.  Chinese  sub- 
jects visiting  or  reaidiog  in  the  United  States 
8halicnioy£esameprivilegeH,  immunitiea,  and 
«xemptfona  in  respect  lo  travel  or  residence  ~  ~ 


Qovemment  of  China;  and,  icdprocftllv,  Chi- 
neae  rahjecti  ahaU  eBJar  all  the  ^vHecea 
of  the  public  educational  InsUtutioaa  UDOer 
tbe  control  of  the  Oovemment  of  tbe  United 
Statea,  which  are  enjoyed  fn  the  rospective 
countrlea  by  (he  ddzena  or  subjects  of  the  most 
favored  nation.  The  dtliens  of  the  United 
States  may  freely  establish  and  maintain  schools 
within  tbe  Empire  of  (%ina  at  those  placea 
where  foreigners  are  t^  treaty  permitted  to  re- 
side; and,  leciprocaliv,  OhiDeae  subjects  may 
enjoy  tbe  same  privileges  and  immunities  is 
the  United  SUies." 

But  notwitbataodinK  these  strong  expiesdona 
of  friendship  and  good  will,  and  the  dedte  they 
evince  for  free  intercourse,  events  were  trans- 

apirins  cm  the  Pacific  Coaat  which  soon  dissl- 
tea  the  aotidpations  indulged  aalo  tbe  bene- 
t  to  follow  the  immlgratlan  of  Chinese  to  this 
country,  Tbe  previous  Treaties  of  1844  and  [S94] 
1868  were  confined  prindpallv  lo  mutual  dec- 
lantions  of  peace  and  friendship  and  to  stipu- 
lations for  commercial  intercourae  at  ceiwn 
ports  in  China  and  for  protection  lo  our  ddmna 
whilst  peaceably  attending  to  their  affairs.  It 
was  not  until  the  additional  articles  of  1B68 
were  adopted  that  any  public  declaralinn  was 
made  by  the  two  nattons  that  there  were  ad' 
vantages  in  the  free  migrstlon  and  emigration 
of  tbelr  dtlzeni  and  subjects  respectively  fmm 
one  countrv  to  the  other;  and  aUpnlatlons  sir* 
en  that  each  should  enjoy  in  tbe  country  oTtho 
other,  with  respect  to  travd  or  residence,  the 
"privilegea.  Immunities,  end  exemptions"  en- 
Joyed  by  citizens  or  subjects  of  the  moat  fa- 
vored nation.  Whatever  modiflcatlona  have 
since  been  made  to  these  general  provisions 
have  been  caused  by  a  well  founded  appteben- 
rion— from  the  experience  of  years— that  a 
limitation  to  the  immigration  of  certain  clasaea 
from  China  was  essential  to  the  peace  of  the 
community  on  the  Pacific  Coast,  and  possiblT 
to  the  preservation  of  our  dvlilaitloo  ueie.  A. 
few  words  on  this  point  may  not  be  deemed  In- 
appropriate here,  they  being  confined  to  mat- 
ten  of  public  nototl^,  which  have  frequently 
been  brought  to  the  attention  of  Congress.  Re- 
port  of  Committee  of  H.  R,  No.  8T3,  iSth  Cong. 
adBeas. 

The  discovery  of  gold  In  California  in  1848, 
Hs  is  well  known,  was  followed  by  a  large  im- 
migration thitber  from  all  parts  of  tbe  world, 
attracted  not  only  by  tbe  hope  of  gain  from  tbe 
mines  but  frcm  the  great  prices  paid  for  all 
kinds  of  labor  Tbe  news  of  tbe  discovery 
penetrated  China,  and  latxirers  came  from 
there  in  great  nombers,  a  few  with  their  own 
meana,  but  by  far  tbe  greater  number  under 
coDtract  with  employers,  tor  whose  benefit 
they  worked.    These  laborers  readily  secured 


may  there  be  enjoyed  by  the  dtizens  or  sub- 
jects of  (he  dmM  favored  nation.  But  nothlqg 
nerdn  contained  shall  be  held  lo  confer  natu- 


ralization upon  dtizens  of  tbe  United  Btates  in 
China,  nor  upon  tbe  labjects  of  China  in  the 
United  Statea. 

"Abticlb.  T.  Citizens  of  the  United  Slates 
«ball  enjoy  all  the  privileges  of  tbe  public  edu- 
cational institutions  under  the  control  of  the 
ISO  D.  8. 


employment,  and,  bb  domestic  Bervania.andin 
vanous  kinds  of  out-door  work,  proved  (o  he 
exceedingly  tiseful.  For  some  years  little  op- 
position waa  made  to  them  except  when  they 
sought  to  work  In  the  minea;  but,  as  tbeir  num- 
bers increased,  they  began  to  engage  in  varioua 
mechanical  pursuits  and  tradeq,  end  thus  came 
In  oompetitioo  with  our  aitlsans  and  mechan- 
ics, as  wdl  as  our  laborer*  in  the  field. 

Tbe  compeliticm  steadily  Increased  as  (he  la>      ikmi 
boren  came  in  crowda  on  each  steamer  that  ar-      ^ 
rived  from  China,  or  Hong  Eong,  an  adjacent 
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Bogliah  port.  Ther  iveie  generally  Induitri- 
oua  and  tnigal.  Not  being  wcotnpuited  by 
famUin,  except  in  rare  IciHtaiiccs,  tbelr  ex- 
jteaaefweie  ama.'tt;  and  tbey  were  conteot  wiib 
tbe  almplest  fare,  nicb  as  would  not  auSce  for 
our  laborers  and  artiaaiiB.  The  compeildon 
between  them  and  our  people  was  for  tnis  rea- 
son allogeLber  In  their  favor,  and  tbe  conse- 
quent Imiation,  proportionately  deep  and  Mt- 


Tbe  differecces  of  race  added  greatly  to  tbe 
difflcuHies  of  Ibe  situation.  KotwithnlandlnK 
tbe  favorable  provisiona  of  tbe  cow  articles  of 
tbe  Treaty  of  186S,  by  whlcb  all  tbe  privOeges, 
immnnltiefl,  and  eiemptiona  were  extended  to 
SDbJecta  la  Cbina  in  tbe  United  States  whicb 
were  accorded  to  dtizeot  or  sabjecta  of  tbe 
moat  fanned  nation,  tbey  remained  atrangeia 
In  tbe  lend,  residing  apart  tiy  themaelTes,  and 
adhering  to  the  cuBtoms  ana  usagea  of  their 
own  country.  It  seems  impossible  for  them 
to  aflBimllate  with  our  people  or  to  make  any 
change  In  their  habits  or  modes  of  living.  As 
they  grew  in  numbers  each  year  the  people  of 
tbe  coast  saw,  or  betieTed  ther  mw.  In  the  fa- 
cility of  iminlgraUoD,  and  In  uie  crowded  mfll- 
iona  of  China,  where  population  preasea  upon 
the  meana  of  subsistence,  great  danger  that  at 
no  distant  day  that  portion  of  our  country 
would  be  overrun  by  them  unless  prompt  ac- 
tion was  taken  to  restrict  their  tminlgratlon. 
Tbe  people  there  accordingly  petitioned  earnest- 
ly for  protective  legislation. 

In  December,  1978,  tbe  convention  which 
framed  the  present  Constitution  of  California 
being  in  tession,  look  this  subject  up,  and 
memorialized  Congress  upon  it,  setting  forth, 
in  substance,  that  the  presence  of  Chlneae  la- 
borers  had  a  baneful  effect  upon  tbe  material 
interests  of  the  Slate,  and  upon  pobllo  morala; 
that  their  immigraHon  waa  in  oumbers  ap- 
proaching the  CDaiBCler  of  an  Oriental  inva 
sion,  andwas  a  menace  to  our  civiliiation;  that 
tbe  discontent  frcnn  this  cause  wsa  not 
fined  to  any  political  party  or  to  any  clasa  or 
nationallly,  but  was  well  nigh  universal;  tfaat 
tbey  retained  the  haUta  and  customs  of  their 
own  conntiy,  and  in  fact  consUtated  a  Chinese 
settlement  within  tbe  State,  without  any  inter- 
est In  oor  coantiy  or  Its  insiltutioos;  andprav- 
ing  Ooiuress  to  take  messuiea  to  prevent  thdr 
further  Immigration.  This  memorial  was  pre- 
sented to  Congreas  in  Februaiy,  1879. 

Bo  urgent  and  conatont  were  tbe  prayers  for 
relief  against  existing  and  anticlmted  evils, 
both  from  the  public  authorities  of  tbe  Padflc 
Coast  and  from  private  indltiduBla,  that  Con- 
gress wasimpelledtoBctontbesubJoct.  Many 
persons,  however,  both  In  and  out  of  Congress, 
were  of  opinion  tiiat  so  long  aa  tbe  trea^  re- 
mained unmodified,  legistatlon  reatricting  im- 
migration would  be  a  breach  of  f^th  with 
CblDa.  A  statute  was  accordingly  passed  ap- 
propriating money  to  send  commlMlODers  to 
China  to  act  with  our  minister  tbeii!  In  n^o- 
tlating  and  concluding  by  trea^  a  settlement 
of  such  matters  of  interest  between  tbe  two 
Qovemmenia  aa  might  be  confided  to  them. 
(91  Btat  at  L.  188,  chap.  86.}  Such  commls- 
sloneta  were  appointed,  and  as  the  result  of 
their  negotiations  tbe  Bnpplementaij  Treaty 
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of  November  17, 1B80,  was  concluded  sad  rati- 
fied in  Hay  of  the  following  year.  ^2  Stat 
at  X,.  826.)    It  declaiea  In  the  first  article  that 

Whenever,  in  the  opinion  of  tbe  Qovemment 
of  tbe  United  Slates,  tbe  coming  of  Chinese 
Isboren  to  the  Uoited  States,  or  tueir  residenctt 
therein,  affects  or  threatens  to  affect  the  inter- 
ests of  that  couotiy,  or  to  endanger  tbe  good 
order  of  the  said  country  or  oF  any  locality 
within  the  lerrilory  thereof,  tbe  Oovemment 
of  Cbloa  agrees  that  the  cFovemmeni  of  the 
United  States  may  regulate,  limit,  or  suspend 
such  cominE  or  residence:  but  may  not  ubeo* 
luiely  pTohlbit  it.  The  limitation  or  suspen- 
sion shall  be  reasonable  and  shall  apply  only 
to  Chinese  who  may  go  to  the  United  Stales  aa 
laboren,  other  classes  not  being  Included  in  tlw 
llmitationa.  Legislation  takm  in  nward  to 
Chinese  laborera  will  be  of  such  «  cbaracteT 
onlv  as  is  necessary  to  enfoice  the  regulation, 
limitation,  or  suapenslon  of  ifflmigraboD,  and 
Inunlgrsnts  shall  not  be  subject  to  peraona) 
maltreatment  or  abuse."  In  Its  second  article 
it  declares  that  "Chinese  subjects,  whether 
proceeding  to  tbe  United  States  as  teachers, 
Btudents,  merchants  or  from  curiosity,  together 
with  their  boAj  and  household  servants,  and 
Chinese  laborers  who  are  now  in  tbe  United 
Stalea  shall  be  allowed  to  go  and  come  of  thebr 
own  free  wQI  and  accord,  and  shall  be  accord- 
ed all  the  rights,  privileges,  immunities  and 
exemptions  which  are  accorded  to  the  citizens 
and  Bublects  of  tbe  most  favored  naUoiL  " 

The  Oovemment  of  China  thus  agreed  that 
notwithstanding  the  stipulations  of  former 
treaties,  Uie United StatesmiKhl regulate,  Ibnlt. 
or  suspend  tbe  coming  of  Chinese  laborers,  or 
their  residence  therein,  without  absolutely  for- 
bidding It,  whenever  in  their  opinion  the  inter- 
ests of  the  country,  or  of  any  part  of  it,  might 
require  such  action.  Legislation  for  such  reg- 
ulation, limitation,  or  suspensioa  waa  intrustal 
to  the  discretion  of  our  Oovemment.  with  tlw 
condition  that  it  should  only  be  such  as  mighl 
be  necessary  for  that  purpose,  and  that  the  im- 
migiants  should  not  be  maltreated  or  abtised. 
On  the  6th  of  May,  1R83,  an  Act  of  Coogrew 
waa  approved,  to  carry  this  supplementary 
treaty  into  effect.  (23  Slat,  at  L.  08,  chap.  128.> 
It  la  entitled  "An  Act  to  Execute  Cerfadn  Treaty 
Stipulations  Relsting  to  Ch'neae."  Its  first 
section  declares  that  after  nluely  0!;^  from  the 
passage  of  the  Act,  and  for  tbe  period  of  ten 

Kus  from  its  date,  the  coming  of  Chinese  la- 
rers  to  tbe  United  States  la  auspended,  and 
that  It  shall  be  unlawful  for  any  sutA  lanver 
to  come,  or,  having  come,  to  remain  within 
the  United  Slates.  The  second,  makeait  amis- 
demeanor,  punishable  by  fine,  to  which  tm- 
prisonjnent  may  be  added,  for  the  master  of 
any  vessel  knowlnjriy  to  bring  wUhln  Um 
United  States  from  a  foreign  countiT,  and  land, 
any  such  Chinese  laborer.  The  thud  provides 
that  those  two  sections  shall  not  apidy  to  Chi- 
nese laborers  who  were  in  the  Uuned  States 
November  17,  IB80,  or  who  abould'come  with- 
in ninety  days  after  tbe  passsce  of  the  Act 
The  fourth  declares  that,  for  wie  purpose  of 
identlfviog  the  laborers  who  were  Sera  <m  tb« 
17th  of  November,  IBSO,  or  who  should  coma 
within  the  ninety  days  mentioned,  and  to  fur- 
nish  them  with  "the  proper  evidence"  of  tbeU 
right  to  go  from  and  come  to  the  ITntted  States, 
IM  U.S. 
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Um  "collector  of  coslooii  of  the  diatrict  from 
which  uiTaacli  Chfoeee  hboier  8ha]l  depart 
from  the  United  Btatea  shall,  in  peison  or  hy 
depiily,  go  on  bo&rd  each  reaul  haTing  od 
board  Bii;f  aucb  Chineie  laborer  aud  cleared  or 
about  losall  fromhiadlBtrictforatoreirnport, 
and  on  such   Teeeel  make  a  list  of  all  sacb 


■hall  be  Mated  the  name,  age,  occuiotloa,  lait 


to  identify  hfin.     "The  certlflcate ,__ 

vided  for,"  aaya  the  section,  "aball  entitle  the 
Chinese  laborer  to  whom  the  aame  lalaened  to 
return  to  and  r»«nter  the  United  State*  upon 
producing  and  delivering  the  eame  to  the  col- 
lector of  cortmnt  U  the  district  at  which  ancb 
Chinese  labom  shall  seek  to  re-enter." 

The  enforcement  of  this  Act  wlUi  teapect  to 
laborers  ^ho  were  in  the  TTnlted  Slates  on  No- 
Tember  17, 1880,  was  attended  with  great  em- 
barrassment, from  the  anspicioas  nature,  in 
many  iastaaces,  of  the  teattmon;  offered  to  es- 
tablish the  residence  of  the  partlee,  arising  from 


a  de^  for  further  legislation  restricting  the 
evidence  recdvable,  and  the  Amendatoiy  Act 
of  Jul;  S,  1884.  was  accordlDjdr  passed.  (38 
Stat.  atL.4S,  chap.  230.)  The  Committee  of  the 
House  of  RepresenUitlTei  on  Foreign  Aifain, 
to  whom  the  original  bdl  was  referred,  in  re- 
porting tt,  recommending  its  passage,  atated 
that  there  had  been  such  mooIfoM  evasloDs,  aa 
well  as  attempted  evailoui,  of  tbe  Act  of  1S89 
that  H  had  failed  to  meet  the  demands  wbtcb 
called  It  Into  existence.  (Beport  In  H.  R. 
Ho.  «4,  48lb  Cong,  lit  Sesai)  To  obvlata  the 
difflculttea  atteodiug  ila  enforcement  the  Am- 
endatory Act  of  ISH  declared  that  the  cerda- 
cale  which  the  laborer  mnat  obtain  "shall  be 


the  only  evidence  pennlgslble  to  establish  hla 
ri^t  of  I»enti7"  into  the  TlDited  Slates. 
Thla  Act  waa  held  by  this  court  not  to  r» 


_  '6  the  certificate  from  laborers  who 
ue  United  Statee  on  tbe  17th  of  November, 
1880,  wbo  bad  departed  out  of  the  country  be- 
teat  my  6, 188^  tod  remained  out  tutC  after 
[seoi  July  S,mi  Cmw  Betma  v.  UniM  Stata, 
112  V.  A.  SW  pSiTTff].  iSe  same  difScultie* 
■Dd  embBmanDtnti  contlnoed  with  reapect  to 
the  proof  of  tbdr  former  reotdence.  Fartiea 
were  able  to  poaa  auccessfolly  tbe  required  ex- 
aminaibn  aa  to  their  reeidence  before  Novem- 
ber 17, 1880,  wbo.  It  was  generally  believed, 
bad  never  vtalted  our  ahotea.  To  prevent  the 
posdbilltT  of  tbe  polity  of  excluding  Chinese 
labOTera  being  evaded,  the  Act  of  October  1, 
1888,  the  validity  of  which  is  the  subject  of 
Gonolderatlon  In  thia  caae,  was  passed.  It  ta 
cntilled  "An  Act  a  Supplement  to  an  Act  Bn- 


in  OangreMOfemHed,  Ttiat  from  and  after  tb« 

• It  BbaUbe  i    '      '  '  ■ 

ho  shall  at  a 
who  may  i 
after  be,  a  resfdent  within  the  United  Siatea,. 
and  who  shall  have  departed,  or  shall  depart, 
therefrom,  and  shall  not  have  returned  beforft 
the  passage  of  this  Act  to  return  to,  or  re- 
main in,  the  United  Slatea. 

"^EC.  S.  That  no  certltlcatca  of  Identity  pro- 
vided for  In  the  fourth  and  flfth  secUona  of  tbe- 
Act  to  which  this  Is  a  supplement  ehall  here- 
after be  issued ;  and  every  certif  cala  heretofore 
issued  in  pursuance  thereof  la  hereby  declared 
void  and  of  DO  effect,  and  tbe  Chinese  laborer 
claiming  admission  by  virtue  thereof  shall  not 
be  pennlttad  to  enter  tbe  United  Stalaa, 

"Seo.  S.  That  all  the  dutiea  preacribed,  li»- 
bflldea,  penolUea,  and  forfeitures  Imposed,  and 
the  powna  conferred  by  the  second,  tenth, 
eleventh,  and  twelfth  sections  of  the  Act  to 
whidi  Ihia  Is  a  supplement,  are  hereby  extend* 
ed  and  made  appUcable  to  the  provisions  of 
this  Act. 

"Swx  4.  That  all  sbch  part  or  parts  of  th« 
Act  to  which  this  Is  a  supplement  as  ore  incon- 
sistent herewith  ore  berelnr  repealed. 

"Approved  October  1,  1888." 

The  validity  of  this  Act,  as  already  men- 
tioned, is  aasalled,  aa  being  in  effect  an  expul- 
sion from  the  country  orChlDese  laborers  In 
vlolBtltm  of  existing  treaties  between  the  United 
Slatea  aitd  the  Qovemment  of  China,  and  td 
rlghta  vested  bi  tliam  luder  the  laws  of  Con- 
eresB.  The  objection  that  the  Act  la  in  con- 
Itct  with  the  trratlea  was  eameatlj  pnaaed  In 
tbe  court  below,  and  the  answer  to  It  conatf- 
lutesthe  principal  part  of  itsopinloiL  (88Fed. 
Sep.  481.)  Here  the  objection  made  is,  that 
the  Act  o(  1888  impairs  a  right  vested  undei 
tbe  Trean  of  1880,  aa  a  law  of  the  United  BUtea 
and  tbe  Htatulee  of  1889  and  of  1884  passed  b. 
execution  of  It.  It  must,  be  conceded  that  the 
Act  of  1888  is  In  contravention  of  expreos  atip- 
nlatloDsof  tbe  Trea^  of  1868  and  of  the  Sappfe- 
mental  Trntr  of  1880,  but  ft  is  not  on  that 
account  invalid  or  to  be  restricted  In  Ita  en- 
forcement. The  treaties  wen  of  no  greater 
legal  obligation  than  the  Act  of  Oongreas.  By 
tbe  Oonstltntlon,  laws  made  tn  pursuance 
thereof  and  treaUes  made  under  tbe  aatbority 
of  the  Unhed  States  are  both  declared  to  be  the 
supreme  law  of  tbe  land,  and  no  paramount 
autbtui^  is  given  to  one  over  tbe  other.  A 
trea^,  it  la  true,  is  lo  ita  nature  a  contract  be> 
tween  notlona,  and  Is  often  merely  promisaoty 
in  Ita  character,  requiring  legislation  to  car^ 
its  stipulationa  into  effect.  Such  leglslatta* 
will  be  open  to  future  repeal  or  amendment. 
It  the  treaty  tqwratea  by  lu  own  force,  and  re- 


dlher  case  the  Uat  upreoaion  of  the  sovereign 
wHl  must  control. 

The  effect  of  leglslatliMi  upon  confltctinr 
treaty  allpnlatlona  waa  ebiborately  conridered 
In  7n«  Bud-Mona/  Oamt,  and  It  was  there  ad- 
judged "  that  ao  far  aa  a  treaty  made  by  tbe 
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United  8Uta  with  bdj  fordgD  nation  can  be- 
come the  subject  of  Judicial  cognlEance  tn  tbe 
couita  of  (his  country,  It  ie  mibkot  to  aucb  Acts 
as  CongrcH  may  pui  for  Its  enforcemeDt, 
modification  or  repeal"    112  TJ.  8.  880,  699 

fliS:  798, 8041.  Tub  doctrine  was  affirmed  and 
allowed  In  Whitnei/  r.  StAerUon,  134  U.  5. 
190,  IBS  [81:  886,  8881.  It  will  not  be  pte- 
flimed  that  tbe  kgielatlTe  department  of  Ibe 


tbat  circtunstancea  may  arise  which  would  not 
on];  juBtifv  the  Government  In  disrejcarding 
.  uuij  ^^™  ■lipulatlons,  but  demand  In  the  inleresta 
of  the  country  that  tt  should  do  to,  there  can 
be  no  qnesUon.  Uoezpecled  events  may  call 
for  a  change  in  the  policy  of  the  country. 
Neglect  or  rlolation  of  stipulations  on  tbe  part 


rocal  eDgsgemeut  la  not  carried  out  by  one  of 
the  contracting  parties,  the  other  ma;  alao  de- 
cltne  to  keep  the  corresponding  engagement 
In  1796  the  conduct  lowarda  [Dfs  CDuntrr  of 
the  Qovemmenl  of  France  was  of  sucti  a  char- 
acter that  Oongreas  declared  that  the  United 
Statea  were  freed  and  exonerated  from  the 
Btipnlatlons  of  previous  treaties  with  that  coon- 
ti7.  lis  Act  on  tbe  aubject  was  as  follows: 
"An  Aet  to  Dtelarttht  TrtaUet  Emlofore  Oon- 

etaded  aith  France  So  Longer  Obtigatory  on 

the  United  Stale*. 

"  Whereas,  the  treaties  concluded  between 
the  United  Btates  and  France  have  been  re- 
peatedly violated  on  the  part  of  tbe  French 
'OovernmeDt;  and  the  Just  claims  of  the  United 
States  for  reparatton  of  tbe  injuries  so  com- 
mitted have  Deen  refused,  and  their  attempts 
lo  negotiate  an  amicable  adjustment  of  all 
complaluts  between  tbe  two  nalions  have  been 
repelled  with  imUniit;;  And  whereas,  under 
authorilf  of  the  French  Oovemment,  there  is 
yet  pursued  against  the  United  Slates  a  sys- 
tem of  predatory  violence,  infracting  the  said 
trestles  and  hostile  to  the  rights  of  a  free  and 
IndependeDt  nation: , 

"Be  it  enoefad,  iy  the  Senate  and  Houm  of 
BeprettntaUta  of  the  United  State*  of  America 
in  Oonffrm  aeiemited,  Tbat  tbe  Uuted  States 
are  of  right  freed  and  exonerated  from  tbe 
stipulations  of  the  treaties  and  of  tbe  consular 
convention  heretofore  concluded  between  the 
United  Stales  and  France;  and  that  tbe  sume 
shall  not  henceforth  be  regarded  as  legally 
obligatory  on  tbe  Government  or  citizens  of 
tbe  united  States."    (1  Slat,  at  L.  678.) 

This  Act,  as  seen,  applied  in  terms  only  to 
the  future.  Of  course,  whatever  of  a  perma- 
nent charactei  'i)«d  been  executed  or  veeled 
under  the  treaties  was  not  afiecled  bv  it.  In 
that  respect  the  abrosation  of  the  obllgatioDs 
of  a  trail;  operates,  like  the  repeal  of  a  law, 
only  upoii  tbe  future,  leaving  transactions  exe- 
cuted under  It  to  stand  unaffected.  Tbe  valid- 
ity of  this  legislative  rdease  ttom  tfae  stipula- 
tions of  the  treaties  wsa  of  course  not  a  matter 
for  Judicial  cognlunce.  Tbe  question  whether 
our  Oovenuneot  is  Justified  In  diategarding  its 
eng^ments  with  another  nation  Is  not  one  for 
tbe  determination  of  the  courts.  This  subject 
was  fully  considered  by  Mr.  Juitiet  Cunls, 
whilst  rittlng  at  the  dicult,  in  Taylor  t.  Mot- 
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ton,  2  CurtlB,  464, 4S9i  and  he  held  that  whilst 
It  would  always  be  a  matter  of  the  iitmoat 
gravity  and  delicacy  to  reCuae  to  execute  a 
treatv,  the  pon-.t  to  do  so  was  prerogative,  of 
whicn  no  nation  could  be  deinlved  without 
deeply  affecting  lis  independence;  but  wtaetbet 
a  treaty  with  s  foreign  Sovereign  had  been  v]o- 


votuntaiUy  mtbdrawn  by  one  party  to  a 
no  longer  be  obligatory  upon  tbe  other,  and 
whether  the  views  and  acts  of  a  foreign  Sov> 


cutlon  i^  a  promise  contained  In  a  treaty,  or  to 
act  In  direct  contravention  of  such  promiae, 
were  not  Judicial  questions;  that  the  power  to 
determine  tbem  has  not  been  confided  to  tbe 
Judicial^,  which  has  no  suitable  means  lo  ex^ 
cute  It,  but  to  the  executive  and  legislative  d» 
partmentsof  tbe  Government;  and  that  It  he- 
longs  to  diplomacy  and  legislation,  and  not  to 
the  administration  of  existing  law*  And  tbe 
teamed  Justice  added,  as  a  neceMry  conse- 
quence of  these  concludons.  that  if  Congress 
bsH  Ibis  power,  It  Is  wholly  Immaterial  to  in- 
quire whether  it  haa,  by  the  statute  complained 
of,  departed  from  tbe  trea^  or  not;  or,  if  It 
has.  nbelber  such  departure  was  accidental  or 
designed;  and  If  the  latter,  whether  the  reasons 
therefor  were  good  or  bad.  These  views  were 
reasserted  and  fully  adopted  by  this  court  in 
WMtneu  v.  Beberteon,  124  U.  S.  190.  196 
[81:  886,  888].  And  we  may  add  to  the  con- 
cluding observation  of  tbe  learned  Justice,  that 
If  the  power  mentioned  is  vested  in  Congress, 
any  reflection  upon  its  motives,  or  the  motives 
of  any  of  lis  members  in  exerinsing  It,  would 
be  entirely  uncalled  for.  This  court  is  not  a 
censor  of  the  morals  of  other  departments  of 
tbe  Qovemment;  it  Is  not  invested  with  any 
authority  to  pass  judgment  upon  the  motives 
of  their  conduct.  When  once  it  Is  established 
that  Congress  possesses  the  power  to  pass  an 
Act,  our  province  ends  with  its  construction 
and  its  application  lo  cases  as  they  are  pre- 
sented for  dt;terminatlon.  Congress  has  the 
power  under  the  Constitution  to  declare  war, 
and  in  two  instances  where  the  power  has  been 
exercised— in  the  war  of  1812  against  Oreat 
Britain,  and  in  1846  against  Mexico — tbe  pro- 
priety and  wisdom  snd  justice  of  its  action 
were  vehemently  assailed  by  some  of  the  ableat 
and  best  men  in  tbe  country,  but  no  one 
doubted  the  legalitv  of  the  proceeding;  and 
any  Imputation  by  this  or  an;  other  court  of 
the  United  States  upon  tbe  motives  of  the 
members  of  Congress  who  In  either  case  voted 
for  the  declaration,  would  have  been  Justly  the 
cause  of  animadversion.  We  do  not  mean  to 
intimate  that  the  moral  aspects  of  legislative 
Acts  ina^  not  be  proper  subjects  of  considera- 
tion. Undoubtedly  the;  ma;  be,  at  proper 
times  and  places,  liefore  the  public,  in  tbe  bidla 
of  CongrcM,  and  in  all  the  modes  bv  which  tbe 
public  mind  can  be  influenced.  ;AblIc  opin- 
ion, thus  enlightened,  brought  lo  bcsrupon 
legislation,  will  do  more  than  all  other  caueea 
to  prevent  abuses;  but  the  province  of  the 
courts  is  to  pass  upon  the  vallain  of  laws,  not 
lo  make  them,  and  when  tbAr  nUdlty  ia 
established,  to  declare  their  meaning  and  apidy 
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tlielr  piarUoiia.    AH  eloe  Ilea  beyond  thdr 
domslo. 

Then  bdnK  notblag  fa  the  TreatlM  bf twccn 
Cblnft  uid  tiie  UnlUd  Stales  to  Impair  Ihe 
Tslidlty  ot  tlie  Act  of  Congiesa  ot  October  1, 
1888,  was  it  m  anj  other  ground  bejoai  the 
compelencf  of  Oongreu  to  pass  it?  If  so.  it 
must  be  twcaiue  It  waa  not  within  the  power 
of  Congreea  to  prohibit  Chlneae  laboren  who 
had  St  the  time  departed  from  tlie  United 
Slain,  ot  ihonld  ■ubBequentif  impart,  from  re- 
turning to  the  United  Blaiea.  Thoae  laborera 
are  not  dtizeoa  of  the  United  Stales;  tbej'  are 
alleoB.  That  the  OoTeratDeDl  of  tlie  United 
Statee,  through  the  action  of  the  iegialatlTe  d» 
partnient,  can  exclude  alleoa  from  Ita  tetrllorf 
la  a  propoaitton  whidi  we  do  not  think  open  to 
controveiay.  Jurisdiction  over  its  own  terri- 
tory to  that  extent  ii  an  Incident  of  ever;  inde- 
pendent nation.  It  la  a  part  of  Its  indcpend* 
ence.  If  it  could  not  exclude  aliens  it  would 
tw  to  that  extent  aubject  to  the  control  of  an- 
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Jtatite  MarBball:  "The  jurisdici£>n  of  the 
nation  within  Its  own  territorr  is  cecesearily 
exclurive  and  absolute.  It  is  auMeptlble  of  no 
limliatioQ  not  imposed  bv  luelf .  An;  restric- 
tion upon  it,  deriTlDg  vulditr  from  an  exter- 
nal source,  would  imply  a  oimlnution  of  Its 
sovereignty  to  the  extent  of  the  reatriction,  and 
an  Inveetment  of  that  aoveteignty  to  the  tame 
extent  In  that  power  which  could  impose  such 
restriction.  All  exceptions,  therefore,  to  the 
full  and  complete  power  of  a  nation  within  lis 
own  lenrltoriee  must  be  traced  up  to  the  con- 
•ent  of  the  natioD  iieeif>  They  can  flow  from 
no  other  legitimate  source." 

While  under  our  Oonstitntion  and  form  of 
government  Uie  great  mass  of  local  natters  Is 
cooUolled  by  local  auttiorillee,  the  United 
8tal«s,  in  their  Mation  to  foreign  countries 
and  their  subjects  or  citizens  are  one  nation, 
inveated  with  poweiB  which  twlong  to  inde- 
pendent naUons,  the  exeroise  of  which  can  be 
Invoked  for  the  nu^nlenance  of  its  ab.<iolute  in- 
depcodenoe  and  security  throughout  Its  entire 
territory.  The  powers  to  declare  war,  make 
treaties,  suppress  Insurrection,  repel  invasion, 
regulate  foreign  commerce,  secure  republican 
governments  to  tbe  States,  and  admit  subjects 
of  other  nations  to  dtlzeosbip,  arc  all  sovereign 
otmen,  restricted  in  their  exercise  only  by  the 
ConetitulioQ  itself  and  considerations  of  public 
policy  and  Justice  which  control,  more  or  less, 
the  conduct  of  all  dvlllzed  oatlona.  As  said 
by  tbla  court.  In  the  case  of  Ooli«at  v.  Virginia, 
16  U.  S.  e  Wheat  264,  418  [5;  267],  speaking 
br  the  same  great  Chief  Justice:  "  That  the 
united  States  form,  for  many,  and  for  meet 
Important  purposes,  a  single  naiioa,  has  not  yet 
been  denied.  In  war,  we  are  one  people.  In 
naklog  peace,  we  are  onepeople.  In  all  com- 
mercial regulations,  we  are  one  and  the  same 
people.  La  many  other  re»pects.  the  American 
people  are  one;  and  the  Gtovernmeni  which  Is 
alone  capable  of  controlling  and  managing 
their  Interests  Id  all  these  respects.  Is  the  gov- 
erament  of  the  Union.  It  is  their  Govern- 
tneut,  and  in  that  character  they  have  no  other, 
America  baa  choaen  to  be  in  many  respects,  and 
to  maay  puiposM,  a  nation;  end  for  all  these 
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have  declared  that  In  the  exerdae  of  aU  powers 
given  for  these  objects  it  U  supreme.  It  can, 
tlieo.  In  effecting  these  objects.  Intimately 
control  all  individuals  or  goveranienls  within 
the  American  territory.  The  Gonstitution  and 
laws  of  a  State,  so  far  as  they  are  repugnant  to 
the  Constitution  and  laws  of  the  United  Slates, 
are  absolutely  void.  These  Statee  are  oon- 
Blltuent  paru  of  the  United  Statca.  Tbiy 
are  member*  of  one  great  empire-~for  some 
puipooea  sovereign,  for  some  purposes  sub- 
orduMte."  The  same  view  b  expressed  in 
ft  different  form  by  Mr.  Jvtttee  Bradley, 
in  Srua  v.  Lee.  79  U.  S.  12  Wall  4ST,  SSO 
[30:  387.  818],  where  he  observes  that  "The 
United  States  la  nut  only  a  OovemmeDt, 
but  It  la  a  nalioosl  Qovernment,  sod  the  only 
Goremment  in  this  country  that  has  the  char- 
acter of  nationality.  It  is  Invested  with  power 
over  all  tbe  foreign  relations  of  the  country, 
war,  peace  and  negoUatlons  and  intercourse 
with  other  nations;  all  which  are  forbidden  to 
the  state  governments.  It  baa  JurisdlcUon 
over  all  those  general  aubjects  of  legislation 
and  sovereignly  which  affect  the  interests  of 
tbe  whole  people  equally  and  alike,  and  which 
require  uniformity  of  regulations  and  laws, 
such  as  the  coioage,  weights  and  measures, 
bankruptcy,  tbe  postal  system,  patent  and 
copyright  laws,  the  public  lands,  and  Inlcr- 
Btate  commerce;  all  which  subjects  ore  ex- 
pressly or  impliedly  prohibited  fo  tbe  state 
governments.  It  has  power  to  suppreaa  insur- 
recllons,  as  well  as  to  repel  invasions,  and  to 
organize,  arm,  discipline  and  call  into  service 
tbe  militia  of  tbe  whole  country.  Tbe  Prcsi- 
dent  is  charged  with  the  duty  and  Invested  willi 
the  power  to  take  care  that  tbe  laws  Iw  Eallli- 
fully  cxecutL-d.  The  Judiciary  Iiax  jurisdiction 
to  decide  controveraies  between  the  States,  und 
between  their  respective  cltizeas,  as  well  as 
questions  of  natiooal  concern;  and  tbe  Qovern- 
ment is  clothed  with  power  to  guarantee  to 
every  State  a  republican  form  of  government, 
and  to  protect  each  of  them  against  invasion 
and  domestic  violence." 

The  control  of  local  matters  being  left  to 
local  authorities,  and  aational  matters  being 
intrusted  to  tLe  Qovernment  of  the  Union,  tbe 
problem  of  free  inaiitutlons  eziatinz  over  a 
widely  extended  country,  having  different  cli- 
mates and  varied  interests,  has  been  hnppily 
solved.  For  local  interests  tbe  several  Stalea 
of  tbe  Union  exist,  but  for  national  purposes, 
embradng  our  relations  with  foreign  nations, 
WB  are  but  one  people,  one  nation,  one  power. 

To  preserve  lis  independence,  and  give  se- 
curity aga  in  si  foreign  aggressiooatid  encroach< 
ment,  Is  tbe  highest  duty  of  every  nation,  aud 
to  attain  Ibese  ends  nearly  all  other  considera- 
tions are  to  be  subordinated.  It  matters  not 
In  what  form  such  aggression  and  encroach- 
ment come,  whether  from  the  fordgn  nation 
acting  in  its  national  character  or  from  vast 
hordes  of  its  people  crowding  in  upon  ua. 
Tbe  Govern  ment,  possessing  the  powers  wblcb 
are  to  be  exercised  for  protection  and  security, 
is  clothed  with  authority  to  determine  the  oc- 
casion on  which  tbe  powers  shall  be  called 
forth;  and  its  determination,  so  far  as  the  sub- 
jects affected  are  concerned,  are  necessarily 
a  I91i 
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conelumTeupoDBll  tta  depaitmentB  and  officers. 
It,  thererore,  Ihe  Government  of  tho  Unltetl 
Btutes,  through  Its  legislative  deparlmeat,  con- 
Eidera  tlie  preeeuce  of  foreigners  of  s  diftereDt 
Tac«  in  Uiu  couQtiy,  who  will  not  agslinllBle 
with  UB,  to  be  dan^rons  to  Its  peace  and  ae 
curity,  their  exclusion  U  not  to  be  st&yed  be- 
cause at  tbe  time  there  ue  no  actual  hottlliijes 
with  the  nation  of  which  the  foreigner  arc 
HUbJectB.  The  existence  of  wsr  would  render 
tbe  necessity  of  the  proceeding  only  mora  ob- 
TiouB  and  pressing.  The  same  cecesBJty,  in  a 
less  pressing  degree,  maj  arise  when  war  does 
not  exist,  and  the  same  antborlty  which  ad- 

Jidges  the  necessity  in  one  case  must  also 
etermlne  It  in  the  other.  In  both  cases  its 
deiermlnallon  Is  conclusive  upon  the  Judiciary, 
If  the  Oovernment  of  the  country  of  wbtch 
the  foreigners  excluded  are  subjects  Is  dUsaV 
fsfled  with  this  sctlon,  it  can  make  complaint 
to  die  executive  head  of  our  Qavemmeot,  or 
resort  to  any  other  measnre  which.  In  its  iudg- 
tDeot,  lU  Interests  or  dignity  may  demand;  and 
there  Ilea  lU  only  lemedy.  Q 

The  power  of  tbe  Government  to  exclude 
foreigners  from  tbe  country  whenever,  In  its 
judgment,  tbe  public  interests  require  sucib  ex- 
clusioD,  has  been  asserted  in  repealed  instaoces, 
[SOTl  and  never  denied  by  tlie  executive  or  legisla- 
tive departments.  In  a  communication  made 
In  Decemlier,  1652,  to  Mr.  A.  Dudley  Mnnn,  at 
one  time  a  special  a^nt  of  the  Department  of 
Stale  in  Europe,  Mr.  Everalt,  then  Secretary 
of  Stale  under  President  Fillmore,  writes: 
"This  QovemrDcat  could  never  give  up  Uie 
right  of  excluding  foreigners  whose  presence 
it  might  deem  a  source  of  danger  to  the  United 
Slates."  "  Nor  will  this  Government  consider 
such  exclusion  of  Americna  citizens  from  Rus- 
sia necessarily  amatter  of  diplomatic  compluiat 
to  that  country."  In  a  dispatch  to  Mr.  Fay, 
OUT  minister  to  Switzerland,  In  March,  1866, 
Mr.  Marcy,  Becrelary  of  Stnle,  uoder  President 
Pierce,  writes:  "Every  aocietypossesses  theun 
doubled  right  to  determine  who  shall  compose 
Its  membera,  and  It  Is  exercised  by  all  nations, 
both  In  peace  and  war."  "II  may  always  be 
questionable  whether  a  resort  to  this  power  Is 
warranled  by  Ihe  drcnmslaDces,0T  what  depart- 
ment of  the  Oovemmeot  Is  empowered  to  exert 
it:  bullherecanbenodonfatthat  It  is  possessed 
t^  all  natlons.and  that  each  may  decide  for  itself 
when  the  occasion  arises  demanding  its  exer- 
cise." Inacommunlcatlonln  September,  186S, 
to  Mr.  Washbume,  our  minister  to  France, 
Mr.  Fish,  Secretanr  of  State  under  President 
Grant,  uses  tfalt  language:  "The  control  of 
tbe  people  within  its  limlla,  and  the  right  to 
expel  from  Its  terrltotr  petsons  who  are  dan- 
geroiu  to  the  peace  of  the  Stat&  are  too  clearly 
within  the  essential  attributes  oi  lOTarelgnty  to 
be  seriously  contested.  Btrangen  vlsiUng  or 
aojouming  to  a  foreign  country  voluntarily 
SQDiDit  themselves  to  Its  laws  and  customs;  and 
tbe  municipal  laws  of  France,  authorizing  tbe 
expulsioD  of  strangers,  are  not  of  such  recent 
dale,  nor  has  the  exercise  of  the  power  by  tbe 
Government  of  France  been  so  infrequent,  that 
so}ouma*  within  het  territoiT  can  claim  rar- 
priae  whea  the  power  is  put  in  force."  In  a 
commiuilcation  to  Mr.  Foster,  our  minister  to 
Mr.  Evarts,  Secretaryof 
t  Hayea,  referring  to  the 


power  vested  In  the  Constitatioo  of  Mexico  la 
txpei  objecttonabie  foreignera,  says:  "  The  ad- 
mission that,  as  that  Constitutlou  now  stands 
and  is  interpreted,  foreigners  who  render 
themselves  harmful  <a  oEjectionable  to  the 
General  Government  must  expect  to  be  liable 
to  tbe  exercise  of  tbe  power  adverted  to,  even  f0O9' 
in  time  of  peace,  remains,  and  no  good  re«son 
Is  seen  for  depai  ting  from  that  conclusion  now. 
But,  while  there  may  be  no  expedient  basis  on 
which  to  found  objection,  on  principle  snd  in 
advance  ofaspecisl  case  thereunder,  to  thecon- 
stltulional  right  thus  asserted  by  Mexico,  yet  tho 
manner  of  canylug  out  such  asserted  right 
msv  be  highly  objectionable.  You  would  be 
fully  JuBtifled  in  malting  earnest  remonstrances 
should  a  citizen  of  the  United  Slates  be  ex- 
pelled from  Mexican  territory  without  lust 
steps  to  as-iure  the  grounds  of  such  expulsion, 
and  in  bringing  tbe  fact  to  the  ImmediaM 
luQwledge  of  tbe  Department."  In  a  commu- 
nication U)  Mr.  W.  J.  Stiltman,  under  date  of 
August  8, 1882,  Mr.  Frelinghuyaen,  Secretary 
of  State  under  President  Aitbor,  writes:  "Tbit 
Government  cannot  contest  the  rightof  foreign 
GovemmenU  to  exclude,  on  police,  or  other 
grounds,  American  citizens  from  their  shores." 
(Wharton's  InL  Law  Dig.  §  '^06.) 

The  exclusion  of  paupcis,  criminals  and  per- 
sons afflicted  with  incurable  diseases,  for  which 
statutes  have  been  passed,  is  only  an  applica- 
tion of  tbe  same  power  to  particular  classes  of 
persons  whose  presence  is  aeemed  inlurious  or 
a  source  of  daneer  to  the  country.    As  applied  i 

to  them,  there  nas  never  beea  any  question  as 
to  the  power  to  exclude  them.  The  power  ia 
constantly  exercised;  its  existence  is  involved 
in  tb«  right  of  self-preservation,  Aa  lo  pau- 
pers, it  makes  no  dinereoce  by  whose  aid  they 
are  brought  to  the  country.  As  Mr.  Fish, 
when  Secretary  of  State,  wrote  In  a  communi- 
cation under  date  of  December  96;  1873,  to  Mr. 
James  Moulding,  of  Liverpool,  the  Govern- 
ment of  the  United  States  "  Is  not  willing  and 
will  not  consent  to  receive  the  pauper  class  of 


Government  or  of  munldpal  authorities."  As 
to  criminals,  the  power  of  exclusion  bas  always 
been  exercined,  even  In  the  absence  of  any  stat- 
ute on  the  subject  In  a  dispatch  to  Mr. 
Cramer,  our  minister  to  Switzerland,  in  Do- 
cember,  1881,  Mr.  Bhiine,  Secretary  of  Slate 
under  President  Arthur,  writes;  "While, 
under  Ibe  Constitution  and  the  laws,  this  coun- 
try Is  open  to  the  honest  and  the  iodtisirious 
immigrant.  It  bas  no  room  outside  of  its  pris- 
ons or  almsbousefl  for  depraved  and  incor- 
rigible criminals  or  hopelemly  dependent  pao- 
pers  who  may  bavo  be(M>me  a  pest  or  buraeoi 
or  both,  to  their  own  country.".  (Wharton's 
InL  Law  Dig.  tupra.)  j 

Tbe  power  of  exclusion  of  foreUnen  b  '~ 


Tbe  powers  of  Government  are  delegated 

in  trust  to  tbe  United  States,  and  are  incapable 

of  transfer  lo  any  other  parties.    Tbeiy  cannot 
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In  aboDdoned  or  auirendered.  Nor  caa  their 
exerdse  be  hunpered,  wben  needed  for  the 

fiublic  good,  by  bd;  conalderBtloDS  of  prlvB(« 
Dtereat.  The  exerdw  of  these  public  tmsis  U 
Dot  Ibe  subject  of  barter  oi  cootract.  Wbat- 
erer  liceose,  therefore,  Chinese  laborers  may 
have  obtained  previous  to  the  Act  of  October 
1,  18B8,  to  return  to  the  United  States  after 
their  departure,  is  held  at  the  wiU  of  ibe  Qot- 
emmenC,  revocable  at  aoy  Ume,  at  its  pleasure. 
■Whether  a  proper  conaideratioii  by  our  Got- 
ernmenC  of  ita  previous  laws,  or  a  proper  re- 
spect for  tbe  nation  nboeo  subjects  are  affected 
bT  its  action,  ought  to  have  qualified  its  Id- 
hlbilion  and  made  it  applicable  only  to  persons 
departing  from  the  country  after  the  passage 
of  the  Act,  are  not  queetlonsfor  judicial  detw- 
minatlon.  If  there  be  any  Just  ground  of  com- 
plaint  on  the  part  of  China,  it  must  be  made  to 
the  political  department  of  our  Government, 
which  is  alone  competent  to  act  upon  the  aut>- 
ject.  Tbe  rights  and  iuteresla  created  by  a 
treaty,  which  have  become  so  vested  that  its 
expiration  or  abrogation  will  not  de^truy  or 
Impair  tbcm,  are  such  as  arc  connected  with 
And  lie  In  property  capable  of  sale  and  trans- 
fer, or  other  diaporitlon,  not  such  as  are  per- 
sonal and  untransferable  in  their  character. 
Thus,  in  Th£  Bead-M<mey  Oaaa,  the  court 
speaks  of  certain  rights  being  In  some  instances 
conferred  upon  the  citizens  or  subjects  of  one 
nation  residing  In  tbe  territorial  liinitH  of  the 
other,  which  are  "capable of  enforcement  as 
between  privaU  ponies  in  tbe  courts  of  the 
country."  "  An  illustration  of  this  character," 
It  adds,  "  is  found  in  treaties  which  regulate 
tbe  mutual  rights  of  citizens  and  sublecta  of 
the  contracting  nations  in  regard  to  rights  of 
property  by  descent  or  inhenlance  when  the 
Individuals  concerned  are  aliens."  112  V.  B. 
680,  698  [38:  798,  808].  The  paasam  dted  by 
counsel  from  the  language  of  Mr.  Juitict  Waah- 
iagton  in  Society  for  tJuiPropogatiim  of  ihtOe*- 
pdi.  She  Haten.  21  U.  B.  8  Wheat  464,  498 
IB:  609].  also  lUustrates  this  doctrine.  There 
the  learned  Justice  obserres  that  "If  real  estate 
be  purchased  or  secured  nnder  a  treaty,  It 
would  be  moot  mischievous  to  admit  that  the 
eitluguisbment  of  the  treaty  extlngnisbed  the 
rfgbt  to  such  estate.  Id  trnih,  ft  no  more 
anects  such  rights  than  the  repMl  of  a  muDlci- 
p«l  Itw  affects  ri|^ts  acquired  under  it."  Of 
this  doctrioe  there  can  be  no  question  In  this 
court;  but  far  different  is  this  cave,  where  a 
continued  snspendoD  of  the  exercise  of  a  gov- 
emmenttti  pow^  Is  insisted  upon  as  s  right. 


t  has  not  heretofore  been  eiened 
with  respect  to  the  appellant  or  to  the  claaa  to 
which  be  belongs.  Between  property  rights 
not  affected  by  the  termination  or  abrogation 
of  a  treaty  and  expectations  of  benefits  from 
the  continuance  of  existing  legislation  there  is 
as  wide  ft  difference  as  between  realization  and 

During  tbe  argument  reference  was  made  by 
counaelU  the  JJlenLawof  June2fi,  1798,  sod 
to  opinions  expressed  at  the  time  by  men  of 
creat  ability  and  learning  against  its  constita- 
donallty.  (1  Stat  at  L.  670.  chap.  6a)  We 
do  not  attach  importance  to  those  opinions  in 
their  bearing  upon  this  cose.  Tbe  Act  vested 
in  tbe  President  power  to  order  all  such  aliens 
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as  he  should  Judge  dangerous  to  tbe  peace  and 
safety  of  tbe  United  States,  or  should  have 
reasonable  grounds  to  suspect  were  concerned 
Id  anv  treasonable  or  secret  mschination  against 
the  Government,  to  depart  out  of  the  territory 
of  the  United  States  witbin  such  time  as  should 
be  expressed  in  his  order.  There  were  other 
provisions  also  distinguishing  it  from  the  Act 
under  consideration.  The  Act  was  passed  dur- 
ing a  period  of  great  potiiicol  excitement,  and 
it  was  attaclced  and  defended  with  great  real  texil 
and  ability.  It  is  enough,  however,  to  say 
that  it  is  entirely  different  from  the  Act  before 
us.  and  the  validity  of  its  provisions  was  never 
brought  to  the  test  of  judicial  decision  iii  tbe 
courts  of  tbe  United  States. 
Or^er  a^rjiud. 


BARAH  M.  JONES,  AppL, 

MATILDA  A.  VAN  DORBN  bt  ai. 

(See&a  Reporter's  e<L  OU-OB,) 

Amandmtnt  to  pleading — tnutte,  who  it- 
grantee,  whtnU  truttee — equity juritdietion — 
denoer  interat  Mairud  by  fraud—pTayer  for 
generai  rtUtf,  effeoi  of—&atvte  of  Limitatwnl 
at  to  fraud. 

\,  If  theamandmenttotlie  pleadtnnlsoaewhloL 
the  oourt.  Id  the  eierotae  oI  Its  dlBoretlOD.  mtKhl 
properly  allow^  motion  to  ttriks   tbe 


■     fSi 
pleadioB  from  i&  flies  shODld  be  denied. 

i.  One  who  by  fraudulent  mJarepreAenlatlonsob- 
talDS  a  coQveyanoe  rrom  the  owner  of  any  Inter- 
mt  In  property,  real  or  personal.  Is  In  equity 
trustee  exmticjiiio  for  the  "*-^""  rt«#-* ..-!-.».  »., 

anyoDe  taklnjc  Uie  propei .. 

wl(h  notloe  oi  Uie  f  mud  and  of  llie  coneequenl 
trust  Is  aOeoted  by  the  trust 

8.  WbSD  a  ttunee.  deaJlos  with  tlie  trust  prop- 
^^.._.i. I.I. .— „  „.  .,1. ..*^„,r. 


r  with  property  of  hie 


vaa  wtiolG  to  a  purubaser 
,  Id  good  falthT  wltho-' 


I  aoqulresa  good  UUe,  the  queMlon  bow  far  tbe 

.  of  the  property  shall  t>e  otaatsed  with  the  trust 

•  fiiu>  hi  Indemnify  the  penon  defrauded,  can 

Qlned  Id  a  oourt  of  equl^. 


.'Ddant  takinii 

the  properly  with  full  notloe.  Is  equally-'' — '--•— 
the  fraud  and  trauna  by  the  trust 

B,  Where  the '  "—  "-"" *■■-" 

towards  seour 
praperlybv  pi 

ibe  BeoeiB]  ol _. 

plalDtUI  the  dower  Interest  of  whion  si 
defrauded,  and  thelillloontalDBapia] 

■s  the  facta  Bl*t«d  to 


years  iMfore  oommenolnr  tlie  suit  but  for  prop- 
erty of  wbtob  she  has  been  defraudiid.  the  Statute 
of  LlmltaUons  begins  to  run  only  bom  the  dlsoov- 
ery  ot  the  fraud. 

[No.  203.] 
Arffuat  MareA  H,  18S9.  Deeidtd  May  IS,  1889. 

APPEAL  from  a  decree  ot  the  Circuit  Court 
of  tbe  United  States  for  the  District  of 
Minnesota,  dismissing,  on  demurrer,  a  suit  to 
redeem  a  mortgage  and  for  a  reconveyance  of 
land,  in  order  to  obtain  plalntUTi  dower  inter- 


Bee  A  f  below 


e  Fed  Rep.  619. 


CoJgH- 


BUTBXMX  CoDBT  OF  TEX  UniTSS  STATKI. 


Ocr.TKBM, 


Suiement  br  Mr.  JiuKet  Ormri 
This  WM  «  bOl  in  equilj  filed  Maj  IS. 
bj  Su&b  H.  Jonoi^  citizaD  of  FeanajlTBtiU, 


anlnit  M^^t^Ma  a.  Van  Doren,  b  dtiien  of  In- 
d&Dft,  and  Samuel  J.  Jones  and  Samuel  J. 
GloTer,  dtlzena  of  HHoois. 


fcribed.  In  Hlime«ola;UuUtbe  plaintiff  became 
nttltlM  to  a  doner  interaat  tberelD,  wblcb  17 
the  lawi  ot  Hinneuta  wai  a  life  estate  fai  one 
third  part,  and  the  son  became  vested  with  the 
title  in  fee,  subject  to  her  dower  Inteieat;  that 
abe,  being  Informed   that  the  estate  was  In- 


110  ctmslderatlOQ,  and  merei;  for  the  purnoae 
of  fadlitatinK  the  conduct  of  the  Ullgatlon, 
uilciai-  -*— '   -'  '•-  '■•• ■  "-  ■■'- 


litigation,  Ibat  certain  described  parcels  of  tbe 
laod  were  set  oD  to  bim  la  severaltr;  and  al- 
lezed  Chat  he,  coospiriDK  and  confederating 
with  the  defendant  Mstlloa  A.  TanDoren(wbo 
was  fuUy  advised  of  all  tbe  facta  above  alleged) 
to  defraud  the  plointiS  of  btx  dower  estate, 
made  a  mortgace  b;  a  conveyance  In  trust  to 
the  defendant  Glover,  on  July  SS,  1871,  of  all 
tbe  land  so  set  off.  Including  the  plaintiff's  in- 
terest tfaeieii^  to  secure  a  sum  of  flO.OOO  lent 
to  him  t^  Mrs.  Van  Doteo;  that,  as  part  of 
the  conapua^,  a  suit  for  foreclosure  whh  begun 
In  tbe  name  of  Qlover  on  August  28,  1076,  and 
«  decree  obtained  therdn,  under  nhlcb  all  the 


Doreo  for  the  sum  of  (e,T4S.14,  nnd  aflnal  Ae- 
[48<]  cree,  vesting  title  in  tbe  purchasers,  was  en- 
tered on  May  23,  18S0;thattbeplaIntilI  was  Ig- 
norant ot  tbe  mortgage  and  of  the  foreclosure 
suit  until  long  after  the  final  decree  therein; 
that  on  December  16,  19~9,  in  order  to  protect 
her  dower  right,  she  paid  |1,B08.48  in  dls- 
Gharse  of  taxes  on  the  laod,  of  which  pavment 
the  defenduDts  availed  themselvee;  ana  that 
Mre.  Van  Doren.  in  1881.  sold  n  portion  of  the 
land  to  one  Marshall,  a  bona  fide  purchaser,  for 
tbe  sum  of  $10,000.  which  she  received  and  ap- 
plied lo  her  own  use.  aud  still  held  the  rest  of 
the  land. 

Tbe  plaintiff  further  alleged  that  before  filing 
her  bill  sbe  demanded  an  account  of  Un.  Tan 
Doren,  and  offered  to  p^  her  all  mooeve  paid 
or  expended  by  ber  on  or  about  the  land,  with 
Interest,  in  reoempdon  of  tbe  mortgage,  and 
demanded  a  reconveyance,  but  she  raused;  and 


acts  that  might  be  adJudE^  by  the  court  neces- 
aar;  to  redeem  the  land  &om  the  mortgage  and 
(orecloBure. 

Tbe  bill  loayad  for  an  account,  and  that  tbe 
plaintiff,  on  p«ying  to  Via,  Tan  Doren  eQch 
sums  as  tbe  court  ml^t  direct  to  enable  ber  to 
redeem  the  mortgage,  should  be  adjudged  to 
beentltled  to  redemption,  and  Hrs.  '^^Dcoea 
might  be  entered  to  leooavey  Oie  land  •UQ 
■0» 


held  by  her.  and  for  such  other  or  different 
relief  as  the  nature  of  tbe  case  might  requiro 
and  as  might  be  agreeable  to  equity. 

A  demurrer  to  that  Utl  was  auslaiued  and 
tbe  Mil  dlandned,  mi  the  ground  that  iha 
plaintiff,  having  conveyed  ber  interest  by  « 
deed  abaoUtte  on  Ita  tao^  the  SUtule  of  Pranda 
would  not  permit  ber  to  set  up  an  oral  trust, 
and,  aanofmid,accidentor  mistake  in  making 
that  deed  was  allwed,  no  trust  arose  by  inqdir 
cation  of  law.    18  Fed.  Ben.  eis. 

The  bill  was  then  ameuded  by  sabatltutinr. 
fbr  the  all^atlons  conceruinR  the  plaintifra 
conv^anoe  lo  the  defendanljones,  ail^allona 
that  be,  with  Intent  lo  defraud  ber,  prepared 
an  Instrument  which  be  rq>reaeDied  to  be  » 
power  of  atlomev  to  enable  him  to  act  for  tbe 
plaintiff  io  regard  to  oert^  antidpaled  litiga- 
tion and  other  business,  and  thereby  indac«d 
her  to  sign  it;  that  the  imrtrument  waa  in  bet, 
as  be  knew,  a  quitclaim  deed  of  all  her  right  of 
dower;  that  she  lUd  not  read  the  instrument, 
or  know  its  true  character  ix  effect,  but  reUed 
on  his  representations,  and,  bad  she  read  i%, 
was  then  so  igoorautof  boalneaa  that  she  would 
not  have  understood  its  legal  purport:  and  that 
she  always,  until  within  nx  months  before  ttu 
filiog  of  tbia  bill,  believed  that  the  Instrument 
was  a  mere  power  of  attorney. 

Tbe  defendant  Tan  Doren  demurred  to  tbe 
amended  bill,  and  afterwards  moved  to  have  it 
stricken  from  tbe  flies,  for  the  reason  that  it 
stated  a  new  and  different  cause  of  action,  the 
original  bill  bdng  based  upou  an  express  trust. 
and  the  amended  bill  upon  a  resulting  trust 
arising  by  Implication  of  law.  The  court 
overruled  the  motion,  but  sustained  the  do- 
murrer,  on  the  ground  that  the  plaintiff  was 
not  entitled  lo  Ibe  apeclflc  relief  prayed  for,  aa 
shown  by  its  opinion  sent  up  with  the  record 
and  printed  In  the  margin.*  A  final  decree 
was  entered  dismissing  U^e  bill,  aikd  the  plain- 
tiff appealed  to  this  court 

Mr.  Chu-loB  B.  Il»ndr»n.  fOr  appellant 

A  dowress  may  redeem  from  a  mortgage 
even  when  she  has  Joined  in  tbe  mortgage,  foe 
the  release  of  her  dower. 

Jones,  Mortg.  g  1067;  Sato»  v.  aimondt.  14 
Pick.  98. 

She  cannot  redeem  from  a  part,  (be  must 
redeem  bom  tbe  whde  mortgage. 

OMint  V.  Eiggt.  81  U.  8.  iTWall.  481  (20: 
728);  Bradia  v.  Snvdai;  14  llL  208;  Beneditt  v. 
OilmoA,  4  Paige,  68;  Johiuon  v.  ffarmM,  19 
la.  06;  SnotBltt  t.  BtMm,  SO  la.  101;  Oaga  t. 
Brttetter,  81  N.  T.  218;  Martin  v.  FiitOtg,  28 
Hinn.  18. 

Tbe  bill  allegea  Ignorance  of  all  the  lacte 


I./,   r 


Isti  U' the  Bllcoatlons  of  the  t>Ill  of  00 

—  -  tiic  riritt  i3  the  oomplslnaiit  to  t — _ 

dower  ezMB,  unless  thaBlatuteot 


It  to  bring  bar  ao- 


teue,tbeTl^t 

Umllatlons  at  Sbe' Ett^eof 

suob  raaoverr,  01  eowsch  If  she  haa  lost  all  right 
of  aottoo  tv  la<dWB,  tha  bm  must  tall,  for  tha  rdkt 
otalmed  is  based  upon  an  Intoraat  In  the  propenr  aa 

Id.  U  not  barred  br  tbe  statntB  of  bar  aotton  io 
leoover  dowar,  tha  fraud  allemd.  wUdi  areatea  an 
impediment  to  a  lauuvwj  at  law,  ean  be  removed 
bra  suit  Inegnt^andliardowerDbtaliied.  BqniV 
tnnwes  tlw  most  adeQoate  and  oompleM  iMDSdy, 
and  dower  is  bMilr  favored  In  that  forum.    __     . 

•0.  Tbe  oai^iBlnaDt  is  ooi  entHled  br  tba  ftaod 
VIVD.8. 


JoHU  T.  Van  Dobbn. 


consHtntiiig  tbe  fniucl  In  thta  case  up  to  wItbiD 
stz  moDtfas  prior  to  tbe  fltioK  of  tbe  Mil,  and 
tbeie  Bllegauoiu  aliHie  take  tbe  cue  out  of  tbe 
statute. 

C'oek  Y.  Van  Bttm,  13  MIdd,  023;  Jftiua  t. 
JAhm,  30  HIdd.  118i  Bamplavg  t.  Oarpmttr, 
89  N.  W.  Rep.  67:  Gminty  Omrt.  Momr  Co. 
T,  Binith,  33  man.  97:  Ormth  GonngSon  «t  O. 
St.  R.  Co.  V.  Oat,  86  Fed.  Rep.  SOT. 

Meitrt.  O.  K.  DavU  and  1.  H.  CHlm^n, 
for  respondeot,  Matilda  A.  Van  Doien; 

A  p«rt;  cannot,  under  tbe  privilege  of 
smenaing,  lotroduce  maiter  which  TCould  con- 
stitute a  new  bill. 

Snead  T.  Jf  Oiufl,  88  TJ.  8.  12  How.  407 
aS:lH8);  Shie^  r.  Bamne.  08  C.  S.  17  How. 
180(lS:lS8)i  Pratt  v.  Bacon.  ID  Kck.  128: 
Ptatt  V.  Bquire,  9  Cusb.  SSI;  Ver^wA  v. 
MavaiUOa  int.  Oo.  1  Edw.  Ch.  40;  OoW  t. 
TKoBKM,  2S  Ala.  313;  Carm  t.  Smith,  11  Qa. 
689;  Goodyear -7.  Btntrn.  8  Blatchf.  asa, 

If  abe  has  a  dower  Interest  in  the  property, 
abe  can  proceed  and  recover  It,  Irrespective  of 
the  mortage  or  foreclosure.  Bbe  waa  not  a 
party  lo  Uie  mortgHfe  and  need  not  redeem,  In 
order  to  recover  her  dower  interest 

Mariter  v.  WngJtt.  16  Pick.  ISI;  Davit  v. 
WelAtreii,   18  Allen,   60;  WMtcomb  v.  Buther- 


Wben  a  huAtand  inakea  a  deed  to  defraud 
bla  creditora,  and  without  conaideratlon,  and 
bb  wife  Jolia  In  tbe  deed,  abe  may  atll)  have 
dower  in  tlw  premises  as  agalnat  tbe  grantee 
and  all  persona  claiming  under  him  wlih  notice. 

WooAvmih  V.  Faigt,  5  Ohio  St.  70. 

The  dower  right  1«  luperior  Us  tbe  morteage. 
Tbe  complainant,  therefore,  would  not  have 
been  a  proper  parUr  in  tbe  ault  to  foreclose  the 
mortgagB;  and  lud  she  been  made  a  party,  tbe 
decree  would  not  have  barred  or  in  any  way 
affected  twr  right  of  dower. 

LewU  V.  fi^itA,  »  N.  T.  603;  MnvhanU 
Bank  v.  lHomttm,  66  N.  T.  "itPerter  v.  £<suah-, 
1090.  8.84  (37:866);  AinuT.£pub.«  Allen, 
800. 

Her  right  to  dower  twcame  barred  in  twenty 

Durham  v.  Angiw,  90  Maine,  242:  Jtma  v. 
FouM,  0  Johns.  Ch.  191;  AOea  v.  AUen,  3  Pen. 
A  W.  81] :  OonoMr  t,  Wright,  3  HalsL  Ch.  m. 
J.)  618;  TuttU  V.  WOUon,  10  Ohio,  34:  King»^ 
oMnff  V,  Fieree,  18  B,  Hon.  783;  TOrrty  v. 
Minor,  1  8m.  &  H.  Cb.  480:  Oaiton  t.  Cotton, 
9  Rich.  £q.  (B.  C.)  1;  2  Bcribner,  Dower,  683, 
e4L  1st  ed. ;  RalU  v.  Hugbm,  1  Dana  (Cy.)  407. 

The  right  to  redeem  is  barred  In  ten  years. 

Kingt.  Meigken,  30  Minn.  264;  Airsons  v. 
Soggta,  98  HInn.  828. 


SilaintUTs  right  of  dower  upon  an  express  (rust 
or  her,  whereas  tbe  second  alleges  that  tie  pro- 
cnied  the  conveyance  from  lier  by  fraudulent 
miarepresenlatlons  aa  to  tbe  nature  of  tbe  in-  [0911 
stmment,  creaitng  a  trust  by  operation  of  law 
in  her  favor.  The  other  facts  allefted  in  tlic 
two  bills  are  substantially  identical.     Eicti  bill 

Sroceeds  upon  the  ground  that  tbe  defendant 
ones  was  a  tmsiee  for  tbe  plaintiff,  and  that 
tbe  defendant  Van  Doren,  taking  the  land  front 
him  with  notice  of  all  the  faciB,  was  afTected  by 
the  trust;  and  the  object  of  both  billn  In  tba 
same,  toobtatn  tbe  right  of  dower  of  which  Ibi; 

Slainllffba£  been  deprived  bv  the  acts  of  ihc 
afendaniB,  and  to  which  sne  was  enlitled 
under  the  laws  of  Minneaota  in  force  at  tbe 
time  of  her  hushand'a  death.  Pub.  8lat. 
1840-1808,  chap,  86,  g  1. 

The  amendment  was  therefore  one  which  tbe 
court  in  the  exercise  of  its  discretion  might 
properly  allow,  and  the  moiJon  to  strike  thi* 
amended  bill  from  the  flies  was  rightly  denied. 
HariKn  v.  Boyd,  118  U.  S.  706  [38:1141]. 

But  we  are  of  opinion  that  the  court  erred  In 
auBlalning  (he  demurrer  to  the  amended  bill. 

One  who  by  fraudulent  misrepresentaliona 
obtains  a  cooveyaoce  from  the  owner  of  any 
inteieal   in   property,  real   or  peisonal.   is  in 


with  notice  of  the  ^ud  and  of  the 

consequent  trust  ia  affected  by  the  trust.  ZVI#r 
\.  Blaek,  S4  U.  8.  18  How.  330  ri4:134];  Sa- 
iional  Bank  v.  Inturanet  Co.  104  U.  8.  04 
[36:6081;  Motm  v.  Oratuford.  130  U.  S.  123 
[ante,  8TB].  When  a  trustee,  dealing  with  the 
trust  property  together  with  property  of  his 
—    maM,  conveys  part  of  the  whole  to 


trust,  and  who  therefore  acqulrea  a  good  title, 
the  question  bow  far  the  rest  of  the  property 
ahall  be  chi^-gHd  with  the  trust,  so  as  fully  to 
Indemnify  tne  person  defrauded,  can  only  be 
determined  In  a  court  of  equity.  . 

In  the  present  case,  upon  the  facts  alleged 
in  the  amended  bill,  and  admitted  by  the  de- 
murrer, the  defendant  Jonea  obtained  a  coit- 
veyance  of  tbe  plaintiff's  dower  Interest  by 
frflod,  and  held  tbat  interest  In  bust  for  her. 


fraud  and  bound  by  tbe  trust  Parts  of  tbe 
property,  having  been  conveyed  to  bona  fid» 
purchasers,  were  beyond  the  reach  of  the  plain-    isM] 


latbeorMnaHflLthe 
upon  tkaaSmlttad  aller 
180  U,8, 


deed  waa  volnntam;  glvea,  and  aooompanrioR  It 
was  a  parol  trust  tar  tbe  beneQt  ol  the  yrantor, 
knows  to  tbe  dafendants  at  tlie  time  tba  property 
waa  mortgagad.  IbJa  bU  was  held  bad  on  demur- 
rer, for  the  reason  that  smut  a  trast  aa  alleged 
•MUd  not  be  created  and  reooantaed.  It  belns  In 
Tiolattoo  of  the  lava  govemlng  nasa  and  trusts, 
whioh  were  speokUy  oe&iied  br  On  statutes  of 
Ae  anuDdmeots  have  obanoed  tbe 


otthebill,aDdltlBdoubtfnl 

an  proper;  l>uciliaveoTeTniled^~' 
tbamti«mtbefllM,('" — ■■■—'*■■ 
tbe  tiiUas  amendso. 


-  tbejr 

istrlka 


),  Google 


BupBzm  CouBT  or  tbv  UxirxD  Stath. 


by  Bwaidioir  U>  tbe  plalntiS^ier  dower  io  the 
whole  ont  oi  the  part  not  so  coovejed.  or  br 
Bwardliig  her  dower  Id  that  part  onW,  witb 
damiigesforhaviDK  been  fraudulent!;  deprired 
of  ber  interest  in  tbe  rest,  could  not  be  bad  in 
an  action  at  law.  The  caae  made  la  tbe  bill, 
tbercfore,  by  reason  of  tbe  fraud,  ihe  truB^ 
and  the  peculiar  relief  which  the  conduct  of 
the  defenclante  baa  made  neceesary  to  be  given 
in  order  full;  to  indeinDifj  tbe  plaintiff,  is 
clearly  within  the  Jurisdiction  of  a  court  of 
equity.  He^)ert  t.  Wrm.  II  U.  S.  7  Crancb, 
870  [5:  874}i 

The  learned  Judn  of  the  circuit  court.  In 
bla  opinion  austainlnE  tbe  demurrer  to  tbe 
amended  tiill.  recogn&ed  that  "The  fraud  al- 
leged, wbicb  creaiei  an  Impediment  loaiecoT- 
er;  at  law,  can  be  remored  Ytj  a  suit  in  equity 
aud  ber  dower  obtMned,"  and  that  "Equity 
f  umisbes  tbe  moU  kdequate  and  complete  nm- 
ed7,  and  dower  la  highly  favored  In  that 
forum."  Tbe  ground  on  which  be  declined  to 
support  the  amended  bUI  was  Ibat  the  plaintiff 
was  not  entitled  to  the  apedilc  relief  prayed 


appareoUy  drawn  upon  tbe  ntpDOBition  that 
the  plainuft  might  be  held  bound  by  the  mort- 
Kage,  is  chiefly  directed  towards  securbig  a 
right  to  redeem.  Id  that  aspect  of  the  case, 
ahe  properly  offered  to  redeem  the  whole  prop- 
._  .  _  _  ..,_  ^  u^  whole  mortease.  be- 
fnot,  noleat  at  thed 


Cabe  V.  Beliovn,  7  Qray,  I4B.  But  the  general 
object  of  the  bill  la  to  secure  to  the  plaiatiS 
tlie  dower  interest  of  which  she  has  been  de- 
frauded, and  the  bill  contains  a  prayer  for  gen- 
era] relief.  This  is  suffldent  to  enable  a  court 
ofequity  to  decree  such  relief  as  tbe  facts  Stated 
in  the  bill  Justify.  Bnglith  t.  FoatM,  27  U.  a 
2  FeL  SSS  [7:  GSlli  Ta«loe  f.  MerdUuOt  Int. 
Co.  GO  U.  8.  9  How.  8M  [18:  1871;  Tetat  t. 
harttenlMTf,  77  U.  S.  10  Wall.  69  [IB:  8S0]. 

What  has  been  said  tumishea  an  answer  also 
to  tbe  argument  that  tbe  plaintiffs  right.  If 
■ny,  is  barred  by  tbe  Btatule  of  Lindlations. 
The  plaintiff  is  not  suing  for  ber  dower  as  such, 
the  right  to  which  accrued  In  IbeS,  but  for 
rosai      property  of  which  she  has  been  defrauded,  and 

t-  J        in  Biii"h    a  Mia   tl.o    KlBtiits    nt   T.lmtuHnnl   hfc 


Bins 


'.  69 


442  [30:  1B4J;  CoeJe  v.  Van  hten,  13  Minn. 
Hinneaota  Oen.  SUt.  1878,  chap.  66,  g  6,  cL  6. 
DeerM  rtoerted.  and  oate  remandtd,  aUk  di- 
Ttetion*  to  oeemtU  the  demurrer  to  thi  amended 
NB,  and  to  t^ce  each  farther  proeeedingnu  may 
* '  ■  -xtmththU  -■ 


AlfBON  ELDRED. 

(See  8.  C  Reporter'!  ed.  atB-ew.) 

Btatt  Staivtti  <^  Limitation— period  qf  eompv- 

lation — eommeneeToent  iff  aeliva — deliBerj/  nf 

wrtl<0  offioer 

1080 


pereonal  aotlDiu  in  the  oourti  ot  the  United  Statea. 
1.  Under  wctloDZT  of  obiter  138  of  tbe  Winoonala 
Berlsed  Statutes  at  1868,  tbe  aerrloe  of  the  sum- 
mons.  or  Its  dellveir  to  an  offloer  with  Intent  that 
It  AU  be  Barred,  Is  the  act  tar  wUoh  the  period  o( 
"mltattoB  must  be  oomputaiL 
%.  DebooltlocaproeeMlnairiaoaproTldadordee- 
r^ted  by  the  offloer  tsequlTatant  to  a  euuumI  d^ 

4.  The  queatioD^  wbetber  Ow  box  tn  Ow  clert:^ 
.Ooe  bad  Deen  duly  daalTPatad  by  the  mamhal  aaa 
pfaue  where  prooaaeea  to  be  served  t>r  him  should 
be  depoalted,  and  whether  tbe  snounons  was  eltbcr 
deposited  by  the  olerk  In  that  box.  or  dellTered  by 
him  to  the  marshal.  wltUa  ten  years  after  U&r  is, 
1£B£.  when  the  causa  of  action  aoorued,  were  not 
q  ueettons  of  la w  tor  the  oourt.  but  gueetions  of  fact, 
— "-'-ti  should  have  boon  submlttao  to  Uie  Jury, 

(No.  888.] 
Arnued  AprU  8,  8,  18S9.  Seetded  Maj/ 13. 1SS9. 

N  ERROR  to  the  Circuit  Cour:  .if  the  United 
_ .  States  for  the  Eastern  District  of  Wisconsio, 
to  review  a  judgment  for  the  defendant  in  as 
action  iipon  a  Judgment,  tbe  defense  being  the 
Statute  of  Limltationa.    Benened. 

Btatement  by  Mr.  JutUee  Ora^ 
This  was  an  action  by  a  Michigan  corpors- 
tlon  against  a  citizen  of  Wisconsin  upon  a 


tor  the  (JouDly  of  Wayne  and  Stale  of  Hicbi- 
gan,  for  the  sum  of  $4,31 1.66,  which  the  plaint 
Qt  now  sued  for,  with  Interest.  The  defendant 
answered  that  tbe  cause  of  aotkm  did  not  ao- 
cme  within  ten  years. 

At  tbe  trial  tbe  plaintiff  offered  in  evidenoe 
the  pradpe,  dated  Hay  11,  1873,  signeil  by  its 
attorney,  and  directing  the  clerk  to  issue  m  [094 
summons  In  this  case,  returnable  according  to 
law;  and  the  summons  Issued  by  the  clerk, 
bearing  the  same  date,  and  returnable  on  the 
first  l&nday  (which  was  tbe  iblrd  day)  of  June, 
1872;  with  tlie  return  of  the  maiBbal  thereon, 
(tatiDg  that  he  had  served  It  on  June  8,  1872. 

The  plaiotilTs  attoitiey  tcMlfled  Ibat  he  pre- 
pared the  prodpt  on  the  day  it  bore  date,  and. 


offloe,  which  was  one  story  above  tbe  clerk's 
office  In  the  same  boQdlng,  and  told  the  marshal 
that  there  was  in  Ihe  dork's  office  a  summons 
in  this  case  for  service. 

The  clerk,  who  had  been  In  office  for  more 
than  five  years  before  that  day,  being  called  aa 
a  witness,  and  asked  as  to  tbe  practice  or  habit 
of  the  marshal  In  respect  to  calAngat  the  clerk's 
office  for  process,  and  as  to  the  usual  practice 
In  the  clerVs  office  as  to  making  oiu  auu  u<p 
llvering  a  rammons,  teadfled  as  follows;  "The 
manjirri  nsually  stopped  at  our  office,  on  bis 
way  up  and  down  stairs,  and  got  euch  writs  aa 
were  waiting  for  him.  We  had  a  box  In  which 
we  usually  placed  them,  bo  that  he  could  stop 
In,  open  tbe  door,  and  get  them  and  take  tbi-m 
up.  The  box  stood  on  a  bookcase  near  the 
door.  That  had  been  tbe  custom  for  years; 
ever  since  I  bad  been  tn  the  office."  "Some- 
times attorneys  would  wait  until  Ihe  pcoieas 
was  issued,  and  take  It  and  deliver  it  10  the 
marBbai;  sometimea  we  would  put  it  in  his  tiox, 
and  the  marshal  would  gel  it  there,"  "I  pre- 
sume the  summons  must  have  been  made  out 
by  me  on  May  11, 1873;  I  know  of  noibing  to 
the  contrary.  Tbe  mark  of  filing  on  the  pro- 
cipc  for  a  summons  Is  In  my  handwriting;  it 
180  U,S. 


UiomoAM  Ihbdramce  Buck  t.  Eldsbd. 


woa  Bled  lity  11, 1873.  I  bsve  do  spedal  rec- 
olleclloo  alMUt  that  parUculor  Bummons." 
"Oui  practice  was  to  pnt  writs  in  that  box  for 
the  marabal.  It  was  out  practice  to  put  them 
there  the  day  when  tlie  writ  wu  tsaued." 

On  crow  ezamlDation,  he  testified  that  he 
aranetimea  deUrered  proceasea  to  the  atloniey 
In  the  caae  to  take  to  llie  marahal,  and  some- 
times. If  the  maiahal  did  not  come  down  im- 
mcdialely,  would  take  them  up  to  bim. 

Od  re-eiaminatlon,  he  testified  that  the  cus- 
tom was  to  issue  the  aommong  on  tbeaamedav 
tbc  praeipe  was  flied,  b.dA  that  he  had  no  recol- 
lection of  erer  having  neglected  to  do  so. 

The  ptaiDtiff  requeated  ttie  court  to  iastruct 
the  Jury  that  "tbe  delivery  of  the  process  to 
the  marshal  for  serving  may  tie  inferied  from 
the  practice  and  course  of  buslneaa  as  to  de- 
livery of  thesummoiis1>yUMclertc,ortha  prac- 
tice of  the  marshal  to  receive  the  same  in  the 
oflice  of  the  clerk." 

The  court  declined  to  ^ve  this  Instruction, 
and  directed  averdict  for  the  defendant,  which 


Memn.  FSnehet,  Lynde  A  MUltr  and  Oaorse 
P.  Hm«r,  for  plaintiff  In  error: 

A  suit  at  common  Uw  la  commenced  t>y  the 
issuance  of  the  wriL 

Lovyry  v.  v.  Lawrenee,  1  Cslnee,  66;  Cheet- 
bam  V.  Leteit,  8  Johns. 4S;  Foaltr  v.  Sharp,  IR 
Johns.  8S8;  BuTdick  v.  Oretn,  18  Johna.  14; 
Jaektm  v.  Brook*.  14  Wend.  640.  654;  Ford  v. 
Pliittipt,  1  Pick.  303;  Qardnm-  v.  IVeMw,  17 
Pick.  407, 413;  BanJarr  v.  Shed.  8  Met  160,  IBS; 
Day  V.  Larab,  7  Tt.  426;  M<uon  v.  Cheney,  47 
M.  B.  24;  Baa  v.  Bpeneer,  1  R  L  17:  Matan 
V.  Fonnefl,  7  Qreenl.  870;  Bo**  v.  Luther,  4 
Cow.  158:  Parka-  v.  Ooleord,  3  N.  H.  86;  Soci- 
ety for  Propagating  the  Ooiptl  v.  Whitannb,  2 
M.  H.  337;  Heaver  v.  LinaSn,  21  Pick.  367; 
Whitaker  v.  TunbuU.  18  N.  J.  L.  173;  FeaUe 
V.  Simpton,  3  HL  80;  Sehroader  v.  Herehant*  <£ 
jr.  In*.  Go.  104  m.  71;  a«  V.  Oaoper,  8  Ala. 
3S6;  hOemational  Bank  v.  Jenkim,  107  III. 

nai. 

The  date  of  the  writ  ^printafaeit  evidence 
of  when  Uie  writ  was  Issued,  but  the  defeud- 


Tbe  cause  of  actiwi  accrued  Hay  13,  1862, 
when  the  judgmeut  sued  on  waarecovered;and 
the  case  turns  upon  the  qnestloo  whether  the 
action  nas  commenced  wfthln  ten  ycara  after- 
warda,  fy 

As  the  facts  relied  on  by  the  pUintiS  to  pre- 
vent the  bar  of  the  Statute  of  Limitations  oc- 
curred In  May,  1873,  the  question  is  not  affected 
by  the  Act  of  Congress  of  June  1,  187S,  chap. 
2S5,  %  G,  requiring  the  practice,  pleadings,  and 
forms  and  modes  of  proceedipgs,  in  acuona  at 
law  in  the  Circuit  and  District  Courts  of  tbe 
United  Stales,  to  conform,  as  near  as  may  be, 
to  those  of  the  courts  of  record  of  the  State. 
17  Stat,  at  L.  197;  Rev.  Btat.  ^  814. 

Before  the  Act  of  1873,  the  form  of  mesne 

Eoccss  and  the  forma  and  modes  of  proceeding 
actions  at  law  in  the  courts  of  the  United 
States  in  Wisconsin  were  such  as  were  used  in 
the  highest  court  of  original  jurisdiciion  of  the 
State  at  tbe  time  of  its  admission  inio  tbe 
Union  in  1848.  Acts  of  May  lu,  1838,  cbap. 
68,  4  Stat,  at  L.  378;  August  6,  1846,  cbap.  8», 
^4,andHBy39,  l«4e,  chap.  M,  SSiat  at  L. 
67,  383;  nnited  State*  v.  Keokuk  Oauneil,  73 
U.  S.  6  WalL  614  [18:  033]. 

But  It  had  been  settled  by  a  series  of  decislona 
of  this  court  that  Statutes  of  Limitations,  even 
In  personal  actions.  Including  actions  on  Judg- 
ments, were  "laws  of  tlie  several  Stater' 
which,  except  where  tbe  Conalitution,  treaties 
or  statutes  of  the  United  Stales  otherwise  re- 
quired or  provided,  must,  under  Ibc  Judiciary 
Act  of  September  24,  1789,  cbap.  30,  ^  34,  "be 
regarded  as  rules  of  decision  in  trials  at  com- 
mon law  iu  tbe  courts  of  tbe  United  States  la 
cases  where  they  apply."  1  Stut.  at  L.  93; 
Rev.  Slat,  tj  731;  Beat^  v.  Bume*.  13  U.  8. 
8  CTaach,08  [8:  6001;  M'Clvny  v.  Sftiman.  38 
U.  B.  8  Pet.  370  [7:6761;  Alabama  Bank  v. 
DalUm,  BO  D.  a  9  How.  522  '18:  342];  Auon 
V.  Bowara,  61  U.  8.  30  How  33  [16:  8111; 
Amy  V.  Dubuque.  08  U.  B.  470  [30:  328]. 
Btalulea  of  Limitation  of  personal  actions  are 
laws  affecting  remedies  only,  and  not  rights, 
as  is  clearly  ahown  by  the  .decisions  that  tbe 
only  Statntes  of  Limitation  spplicable  to  such 
an  action  are  tbe  statules  of  the  Slate  where 
tbe  action  la  brought,  and  not  those  oftbo 


State  where  tbe  cause  of  action  a 


itni- 


1  Vt  43«:  Baa  T.  Spencer.  1  R  L  ft;  Croat 
Barber,  31  Chicago  Legal  News,  77;  88  Alb.  L. 
J.  an;  Bunker  t.  81^,  B  Met.  150, 168;  Gard- 
ner V.  WOber.  17  Pick.  407;  Bearer  v.  Lin    " 

81  Pick.  867,  860;  Badger  v.  Phinney.  15  1 

860;  Boeiety  for  PropagaHng  the  Ooipel  Y.Whit- 
ernnb.  2  N.  H.  227;  Hardy  v.  Oorti*,  31  K.  H. 
S56;  Updikt  V.  Ten  Broeck,  88  N.  J.  L.  106; 
Whitaker  v.  Tvmbua.  8  Harrison  {N.  J.)  174; 
Jnckton  T.  Brook*.  14  Wend.  640. 

The  delivery  of  a  writ  to  the  coroner's  wife  at 
the  coroner's  office  in  the  absence  of  the  coro- 
ner is  deemed  tbc  commencement  of  tbe  suit. 

Bmnion  V.  Wooltey,  17  Johns.  68;  Vieaeber  v. 
Caneetoort.  18  Johna.  495;  Hot*  v.  Luther,  4 
■Cow.  158,  Johneon'V.FaTweil.  7  Greenl.i 
'80  U.  S. 


[18:1941;  Waiih  v.  Mayer,  111  U.  8.  81 
[38:  8881.  It  was  Uius  eslahllsbed  that  Slai- 
utes  of  limitations  of  tbe  State  governed  per- 
•onal  actions  in  the  courts  of  tbe  Untied 
Jdlates.  Otberwlse,  in  the  absence  of  con- 
gressional jeglstaiion,  there  would  be  no  limit' 
alion  of  tbe  time  of  bringing  any  personal  OC 
lion  In  a  court  of  tbe  nniled  Btatea. 

The  statute  of  Wisconsin  upon  this  snMect, 
in  force  in  Hay,  1873,  was  chapter  138  of  the 
Revised  Bututes  of  18SS,  entitled  "Of  tbe  Lim- 
itation of  Actions,"  the  material  provlsione  of 
which  aie  as  follows; 

"Sbc.  1.  Civil  actions  can  only  he  com- 
menced within  the  periods  pfeacrlbed  In  this 
1081 
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clUK)!^,  except  when  Id  apedal  Rowt  a  differeat 
Bmltatloii  is  preicrlbed  ^ij  statnte." 

"Sbc  14.  The  periodi  preiolbed  In  tctiot 
one  of  tUB  cbaotei  for  the  commeD  cement  of 
actioDS,  other  uun  for  the  leooreiy  of  real 
propeitf,  shall  he  as  foUons:" 

"Biio.  10.  Within  ten  jam:  1.  An  mUou 
upon  a  Jndgment  or  de<iee  of  anjr  court  of 
record  ot  any  State  or  Tecifloij  wttbln  the 
United  Statea,  or  of  anr  court  of  the  United 
States,  " 

"Sbo.  ST.  An  action  shall  be  deemed  com- 
menced BB  to  each  defendant,  when  the  ram- 
mons  is  BTTved  on  him,  or  on  a  codefendant, 
wbo  is  a  Joint  contmctor  or  otherwise  milted 
in  interest  vith  him.  An  attempt  to  com- 
mence an  action  shall  he  deemed  equivalent  to 
the  commencement  thereof,  within  the  mean- 
ingof  this  chapter,  wbere  the  summoDS  Is  de- 
livered, with  the  intent  tbat  It  aball  be  actually 
served,  to  the  sheriff  or  other  proper  officer  of 
the  county  ic  which  the  defendatiis  orone  of 
tbem  usually  or  last  resided."  "  But  such  an 
attempt  miut  be  followed  by  tbe  first  pub- 
lication  of  the  summons,  or  the  service  thereof, 
within  sixty  daya." 

The  first  sentence  of  the  last  section,  declar- 
ing that  the  service  of  the  summons  shall  be 
deemed  the  commenoeaient  of  the  action,  is 
embodied  in  tbe  Statute  of  Llmitations.and  is  as 
clearly  a  part  of  it  aathe  second  sentencs  of  the 
section,  declaring  tbat  auMtemptto  commence 
an  action  by  delivery  of  the  stmunons  to  an  offi- 
cer with  inteot  that  It  shall  be  actually  served 
shall  be  deemed  equlvalenl  to  a  commencement 
thereof.  The  worda  "within  the  meaning  of 
this  chapter"  were  fitly  Inserted  in  the  second 
sentence.  In  oider  to  make  clear  the  in- 
tent of  tbe  Legislature  that  thla  sentence  laid 
down  a  rule  applicable  only  to  the  limitation 
of  actions;  ana  were  natuiiuly  omitted  In  the 
flrat  sentence,  became  the  rule  therein  laid 
down  accorded  with  similar  provisloos  in  a 
previous  chapter,  entitled  "Of  tbe  Manner  of 
Commencing  Civil  Actions,"  chap.  131,  gg  1, 

The  legal  construction  and  effect  of  secUou 
87  of  chapter  188,  taken  in  contiectlDn  with 
Uie  preceolns  sections  of  the  same  chapter,  la 
that  the  (errlce  of  the  summons,  or  Its  dellvvT 
to  an  officer  vrith  intent  that  it  shall  be  aerved, 
Isthe  act  l^  which  the  period  of  limitation 
must  be  computed;  and  toe  definition  of  that 
act  is  an  integral  part  of  the  Statute  of  Llmila- 
tions,  and  as  sncn  applicable,  as  the  rest  of  the 
statute  usdoubtedly  u,  to  actions  in  the  courta 
of  the  United  States. 

But  in  order  to  come  wilbln  the  second  sen- 
tence of  that  section,  requiring  tbe  summons  to 
be  "delivered,  with  the  hiient  Uat  it  shall  be 
actually  served,  to  the  sbetUfor  other  proper 
officer,*' it  does  not  appear  to  OS  to  he  necessary 
that  there  should  be  a  manual  delivery  of  the 
'o  the  officer  in  person.    It  would  be 


•  desk  or  other  ptacebi  the 

shal's  cdSoo,  so  that  the  marshal  would  aodvf 
stand  that  it  wsa  left  with  him  for  servlcai  It 
would  be  eqtully  sufficient  if  the  attorney,  or 
Uie  clerk  acting  by  his  direction,  placea  Q>e 
1082 


aDr  took  them  d^y. 

The  defendant  moch  reUea  on  an  opinion  of 
the  Supreme  Court  of  Wlsoonrin,  In  which  It 
was  said  that  "Tbe  fact  that  the  summons  was 
not  placed  in  the  hands  of  an  officer  of  the 
cotm^  In  which  the  action  was  Intended  to  be 
commenced  would  be  fatal  to  the  claim  tbat 
there  was  an  attempt  to  commence  the  action 
within  the  meaning  of  §  4S40"  of  the  Revised 
Stetnles  of  1818,  correapondhig  to  g  87  of 
chap.  188  of  the  Bevised  Statutes  of  IdSS. 
8/iern/  T.  Oanutre,  S8  Wis.  SM,  884.  But  in 
that  case  there  was  no  service  or  attempt  ta 


positing  s 
ignateat^ 


In  the  'caae  at  bar,  Ihe  tesOiaony  introduced  | 

by  the  ptalDtUttendedtoshow  that  the  attorney 
filled  out  the  praoipt  to  the  deik  to  issne  the 
summons,  and  filed  the  praeipt  with  the  clerk 
on  Hay  11, 1679,  and  immedlaldy  went  to  the 
marshal's  office,  one  story  above,  in  the  same 
btiilding,  and  Icdd  him  there  was  la  the  clerk's 
office  a  summons  In  this  case  for  service. 
Tbe  summons  issued  by  the  clerk  bore  dale  of 
the  sameday.  Tbe  derk  tastlfled  that  he  prv- 
sumed that  thesummonsmoithave been  made 
out  on  tbe  day  ot  its  dste,  and  knew  nothing 
to  the  contnry;  that  bis  custom  was  to  issue  - 
the  summons  on  tbe  same  day  thejinse^  was 
filed,  and  he  had  no  rocollecnon  of  ever  hav- 
ing neglected  to  do  aoi  but  bad  no  personal 
recoUecUon  about  this  particular  summooi.  He 
also  testified  that  there  was  a  box  on  a  hook- 
case  near  the  door  In  bis  office,  wbereheusu- 
ally  placed  such  writs  as  were  waiting  for  the  [OTfr 
mtrsnal,  so  thst  he  could  stop  in,  open  the 
door,  and  get  them  and  take  them  np,  and  be  ' 
usnally  stopped  on  his  w^  up  and  down  stairs 
uid  got  inch  writs;  and  that  the  practloe  of 
the  dark's  office  was  to  pot  writs  in  that  box 
for  the  manhal  on  the  day  on  which  they 
were  Issued,  but  the  cleA  eometlmea  deliv- 
ered processes  to  the  attorney  to  take  to  the 
marshal,  and  sometimes.  If  tbe  marshal  did 
not  come  down  immediately,  took  them  up  la 


Ignated  by  the  marshal  as  a  place  where  proc- 
esses to  be  served  by  him  shmtld  be  depodied, 
and  whether  the  mrnmona  la  this  case  was 
either  deposited  by  the  clerk  in  that  box,  or 
deUverea  1^  him  to  the  marshal,  within  ten 
years  after  May  18.  I'iOSi,  when  the  cause  ot 
action  scented,  wet*  not  auesttons  of  law  for 
Ihe  court,  butqneetlona  of  foot,  which  should 
have  been  submitted  to  the  Jnry.  Tbe  court 
therafore  erred  in  not  riving  the  butruction 
nquested.  and  In  dlrecUng  the  jaxj  to  return 
a  Tflrdlct  for  the  defendant, 

lAKtonenf  reverted  and  earn  mnanded,  vith 
dirdetimt  to  §6t  atdt  Om  tirdiet  and  toordtr* 
lUutriaL 

IM  0.8. 
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GEORGE  ¥.  HAItDINQ  n  .u- 

Om  8.  a  Beportar^ad.  egt-mk) 

n.if—tturtHti  on  attachment  htmd—^aet  on 
tktm  tf  Mt^iargt  tf  prinalpaL 

i.  A  dlaabucs  In  bankniptar  dOM  not  pmrent 
■n  UtaohluaredJtortKiiDUklBcJadiinaafu^nit 
Uio debtoriD nii-ta llmltad  form m our •nabb hUn 
to  rrap  the  bencOt  of  hit  ■ttaohnwnt. 

t,  when  tba  attaebiiMnt  tMUliu  In  (oraa 


judgmentataibn  the  benkrapt,  to  be  lerled 
upon  the  propertr  attwdied. 
a.  (TbentheMlMtuMothMbeendiNolTedbrttae 
defeodant  antairfiur  Into  ft  bood  or  reoogntnuHe, 
irlUinu«tle*,oondItloDad  to  pv  to  the  jtWnllfli 
■nv  Judgment  nmdered  ftgftlDst  Dltnon  e  luiei  Criel* 
« !•  DoUilD(lntha  BenkniptAottopreTsnttbe 


4.  Trtbebondwuexeoatedbefoielbei 

mcot  of  prooeeillnai  ia  baoknipUr,  the  dtobenre 
at  the  bankrupt  proteotshbn  tKnn  ll&bllltjr  to  the 
oblisM  10  tut,  in  an  aoHoa  oo  the  bond  KgaJnM 
him  and  hit  euratlee,  nnj  Judfment  reooTBred  *~~ 

... ._^_. ■^eooomptale<lwtth«pen>eti 

iBhathim)  but  hlfdliotiarse  d( 


Pr  ERROR  to  the  Biipt«me  Court  of  tbe  State 
of  mtiioif,  to  teriew  a  Judgment  of  tbu 
Court,  afflnnliig  ■  judgment  of  an  toferlor 
Comt  of  the  State  on  a  Terdlot  (or  the  plaintiffs 
In  an  action  of  mmnpdt  oommencM  t^  at- 
lactament  of  defendant's  real  estate,  and  ao  or- 


r,  a  West.  Rep.  880,  IM  lU. 


Statement  by  Mr.  JuMe»  Oiwrt 
TOO  J  This  was  an  acUm  of  aasnmiMdt,  commenced 
tn  Harding  ood  oiben  anlnst  Hill  In  ao  Infe- 
rior oonrtof  (be  Stateof  lUloots,  Id  accordance 
with  the  statnlea  of  the  State,  br  attachmentof 
the  defendant's  real  estate.  The  attaduoMt 
was  dlMolred,  Id  accordance  with  thoae  stat- 
nlea, by  the  aofendant  glrlng  bond,  or,  more 
strictly  speaking,  eotettoa  Into  a  reoognuaoce. 


.    .  _        M«>»  = 

with  suretiea,  oondlttoned  to  pay  to  ue  plofat- 
UTa  "the  amount  of  the  Judgment  and  costa 
which  m»y  be  Tendered  anlnst  him  In  tliia  suit 


on  a  final  trial  hereof,  wlUiln  ninety  daya  after 
such  todgment  shall  he  rendered."  After  rer- 
dict  tor  tbe  plaintUta,  and  before  Jadgmeol 
thenoo,  and  on  proceedings  in  buikraptcy 
commenced  more  tfaon  four  montba  after  the 
attachment,  the  defei>daDt  was   ad~   ~ 

bankrupt  under  tbe  Bankrupt  Actof 

Staue,  and  ap^led  to  the  state  court,  under 
%  SIM  of  tbe  Revised  Statntea,  for  a  star  of 
proceedlDgi  to  await  the  detennioatioD  or  the 
court  in  UDkniptcy  upon  the  question  of  bis 
discharge.  The  application  was  denied,  and 
Jodgmrat  rendered  seiinsttbe  defendaDton  the 
vertUct,  and  vpon  a  nil  of  exceptions,  staling 
tbeae  facta,  (bat  tudgment  was  amnned  by  " 
iupreme  court  of  the  State.  ttlU.  77.  Ui  _  _ 
a  former  writ  of  error,  tbli  court  rereraed  the 
Judgment  of  that 
tSO  U.fk 


to  it  for  further  proceedlon,  upon  the  groand 
that  the  defendant  was  entitlea  to  the  stay  ap- 
plied for,  without  conddering  tbe  queetloD 
whether  the  court  In  which  the  ault  was  peed-  ' 
Ing  mieht,  after  the  defendant  bad  obtained 
his  dlsoiRrge  In  bankruptcy,  render  a  special  ' 
Judgment  In  favor  of  tbe  platntlllB  for  the  pur- 
pose of  charging  the  sureties  oo  tbe  lecognl- 
Eancedveo  to  dlsMlve  the  attachment.  10717. 
e.  681,  ttSS  [27:  408.  499], 

'The  caae  was  then  remanded  by  the  Supreme 
Court  of  lUIntA  to  the  Inferior  court  with  a  di- 
rection that,  upon  Ita  satlafactorllv  appearing 
that  tbe  defendant  shice  tbe  verdict  had   ob- 


tbe  defendant  upon  the  verdict,  with  a  perpet- 
tial  stay  of  esecntton.  The  Inferior  couit 
tbereapon  denied  a  motion  of  the  defendant  for 
leave  to  file  a  formal  plea  setting  up  bla  dis- 
charge In  bankrupt^;  admitted  in  evidence  a 
copy  of  that  discbane,  offered  by  tbe  plaintiff 
and  objected  to  by  the  defendant  as  not  duly 
verlfiea;  refused  tbe  defendant's  request  for  a 
trial  by  Jury  on  tbe  question  of  his  discharge 
IntMnkmptcy;  denied  a  motion  toeoterajuds' 
ment  In  bis  ^vor,  releasing  him  from  all  liabil- 
ity subsequent  to  tbe  commencement  of  the 
proceedings  in  bankruptcy,  on  account  of  all 
causes  of  action  Involved  In  this  suit;  and  or- 
dered Jndgmeut  on  the  verdict,  pumumt  lo  tbe 
mandate  of  the  aupreme  court  of  the  State, 
with  a  pNpetual  stay  of  execution.  Upon  a 
bin  of  exceptions  tbe  Jodgineut  and  order  were 
affirmed  by  the  Supreme  Court  of  HIIdoU.  116 
Dl.  «a  ra  Wesu  Rep.  88S].  Tbe  defendantsued 
out  thts  writ  of  error. 

Mr.  a»org»  W.  Br«ndt,  for  plaintiff  In 

Sureties  are  favoritea  In  law,  and  no  intend^ 
menta  will  be  made  against  them. 

Lav>  V.  Enit  India  Oo.  4  Tea.  Jr.  884:  Lano 
V.  iUa,  37  Ohio  St.  498:  Kingihin/Y.  WeM'aU. 
«  N.  T.  866;  Stall  v.  Bitnee.  63  lU.  BO;  Fioplo 
T.  7\mpktnM/Ji  III.  486;  Picker*gia  v.  Lahent, 
83  n.  8. 16  Walt.  140  (31  L.  ed.  119);  £Mw  v. 
Brown,  67  N.  T.  160;  Weaver  v.  BhrnoiA.  6 
Berg.  &  R.  363;  Ramtont  v.  Parr  SRoat.  680; 
Kennedy  v.  Carpenter,  3  WbarL  863;  OOter  v. 
iMton,  S  Drew.  177;  Tovme  v.  Ammidovin,  30 
Pick.  680;   Wood  v.  PUk,  68  N.  Y.  246. 

A  surety  Is  under  no  moral  otdlgation  to  pay 
the  debt  of  bis  principal. 

IFiMton  V.  Stew,  4  Stew,  ft  P.  (Ala.)  369; 
Earrieon  v.  maid,  3  Waah.  (VaJ  186;  Pieker  v. 
JuUvt,  2  Browne  (Pa.)  81;  Van  DtrtMr  v. 
Wripht,  6  Barb.  647. 

Mr.  John  BL  Gl«v«r,  for  defendanta  In 
error: 

After  tbe  discharge,  the  court  may  proceed 
to  Judgment 

.^Tv.  Harding.  107  D.  a  684  (Zli  494);  ib 
BMetiberg,  3  Nat.  Baokr.  Beg.  (^  286, 8  Ben. 
14;  Dot  r.  ChOdrm.  68  U.  a  31  WaU.  642  (33: 
649):  BtMery.  0(^91  U.  S.  031  (38:408);  Nor- 
tm  r.  dteitter,  93  U.  S.  866  (28:  008);  Davit  r. 
Friediander,  104  D.  S.  570  &6x  Bl«((. 

Tbe  Judgment  entered,  with  perpettul  stay 
of  execution,  was  a  special  JudgmoiL 

Bia  V.  ^rding,  2  yiM.  R«p.  HIO.  11«  Dl. 
98;  Btiert  t.  Fint  Ifat.  Bank.  66  llL  486; 
Saktrr.  2b|ilar,  1  Cow.  165;  So^fok§T.  Adam*, 
108«  . 
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Va  N.  T.  S34;  Jfenfwt  v.  Upton.  00  N.  T.  603; 
PaJmer  ».  ifuieAi'M,  1  Cow.  43;  Boyt  \.  Freel. 
S  A.bb.  Ft.  N.  S.  230:  Qfrndl  t.  Aiitn,  83  N. 
T.  MB. 

Tbe  only  meatia  of  mtkiag  elttier  the  lleD  or 
Ibe  recognizance  effectukl  !■  the  reodltion  of  a 

2a  AOreAt.  IT 
in«i.48n.8. 
7  How.  ei2  (1^:  841);  Dazienjiort  i.  TiUtm.  10 
Met.  828.  p 

The  fact  that  the  auretles  mvj  bermftcr  bare 
a  Tight,  upon  paying  the  amount  of  tbe  Jude- 
meut,  to  recover  over  againai  the  priDc^pal.  af- 
fords no  reason  why  tbe  Uatule  should  not  au- 
thorise, or  tbe  court  sliould  not  order  a  npecial 
judgment  to  charge  tbe  Buretiea  according  to 
the  terms  of  tbe  bond  which  both  principal 
and  aoreties  bare  Toluntarily  given. 

Bamttabk  8av.  Bank  t.  Htcgins,  124  Mass. 
115;  Omny  v.  MerrifleU,  126  Maaa.  328i  HiU 
y.  Harding,  107  D.  8.  681  (27: 488);  Martin  v. 
£J{&>urn.l2HeiBk.rrenn.)831;  OdeU  t.  Woot- 
Mn.  8B  Oa.  224. 


Sureties  are  not  liable  If  there  Is  no  judgment. 

nUf'v.  8tix.  09  U.  8.  1  (20;  809};  Holiioke-r. 
Adamt,  1  Hun,  225.6,  G9  N.  Y.  284;  HiU  v. 
Harding,  2  West.  Rep.  865,  118  JW.  B8;  Byert 
T.  Pint  Nat.  Bank.  80  111.  436;  Re  AOrecht 
17  Nat.  Bankr.  Beg.  287;  Be  Davit,  4  Nat. 
Bankr.  Reg.  730;  Payne  v.  J6fa.  7  Bush,  844. 

Ut.  Juetiee  Qirttj  delivered  the  opinion  of 

the  court: 

The  question  presented  b;  tbla  writ  of  error 
is  quite  distiact  from  that  wbicb  arose  when 
the  case  was  before  iliia  court  at  a  former  term 
as  reported  iu  107  U.  3.  631  [37;  488].  Tht 
«nlv  point  then  decided  was  that  the  defendant 
on  Ilia  application  made  afterTerdict  and  before 
Judgmeot,  was  entitled  to  a  staj  of  proceedings 
to  atvuit  tbe  determination  of  tbecourtinbdnk- 
niplcy  upon  tbe  oueslion  of  Ms  discharge. 
Tbe  question  not  ttieo  pesaeA  upon,  and  now 
presented,  is  whether,  since  he  has  obtained  liis 
discharge  In  bankruptcy,  there  is  anjtbing  in 
tbe  provisions  of  tbe  Bankrupt  Act  to  prevent 
tbe  slate  court  from  rendering  Judgment  on  the 
verdict  against  him,  wilb  a  perpetual  BtOT  of 
execution,  so  as  to  prevent  the  plalnUfb  m~ 
enforcing  tbe  judgment  against  blm,  and  )eaTe 
them  at  libertj  to  proceed  against  the  suretiea 

[7081      *»  i"^"  "^""^ ' '""  "  ^'-"•- 
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before  the  commencement  of  tbe  proceedinga 
(n  tumkruptcT. 

Such  attschmenis  being  recognized  u  Talid 
br  the  Bankrupt  Act  (Bev.  SUL  g  S044),  a  dis- 
cnargein  bankruptcy  doei  cot  preTenttbeat- 
tachlDg  creditors  tnim  talcing  Judgment  against 
the  debtor  in  sucb  limited  form  as  may  enable 
them  to  reap  tbe  benefit  of  their  att^bment. 
When  the  attachment  remains  in  force,  the 
creditors,  notwithstanding  the  discharge,  may 
have  Judgment  against  tbe  bankrupt,  to  be  lev- 
ied only  upon  the  property  altaclied.  Peck  v. 
Jennet,  48  U.  8.  7  How.  812,  823  [12;  841]; 
Doe  V.  OhUdreit,  88  U.  S.  21  Wall.  IM2  [SS:S48]. 
When  tbe  attachment  has  been  dissolved,  inao- 
irdance  with  tbe  statutes  of  the  State,  by  tbe 
ifendanf»  entering  Into  a  bond  or  recogni- 

Ess  or  Bepobted  Cabbs  hi 


^X   W 
^*oi 

del 


xance,  with  meties,  cooditloiied  to  pay  to  tbe 
plaintUEa,  within  a  certain  numberof  days  after 
any  Judfnnmt  rendered  against  him  on  a  final 
trial,  tbe  amount  of  that  Judgment,  the  ques- 
tion whether  tbe  state  ooaitU  powerless  to  ren 
der  even  a  formal  judgment  agaioai  him  for 
the  sinEle  purpoae  of  cbarglDg  such  sureties, 
or,  in  the  phrase  of  CJU^Jtut^MWalte  in  Wol] 
■w.  Stix,  99  U.  8.  1,  9  [28;809,  818],  whether 
"the  Judgment  is  defen'ed  by  the  bankruptcy 
of  the  person  for  whom  tbe  obli^tlon  is  aa- 
sumed.  depends  not  upon  any  provision  of 
the  Bankrupt  Act,  but  upon  tbe  extent  of  the 
autborityoi  tbe  stale  court  under  tbe  local  law. 
Whether  that  authority  la  exercised  under  the 
settled  practice  of  the  court,  as  in  Blinois,  or 
only  by  virtueof  an  express  statute,  as  In  Mass- 
achusetts, there  Is  nothmg  In  tbe  Bankrupt  Act 
to  prevent  the  rendering  of  such  a  Judgment. 
The  bond  or  tecognizaoce  takes  the  pTacc  of 
tbe  altacbmentas  a  secuiltj  for  the  debt  of  tbe 
attaching  creditors;  tber  cannot  dispute  the 
election,  given  to  tbe  deotor  by  statute,  of  sub- 
stituting the  new  security  for  the  old  one;  and 
the  giviQa:  of  the  bond  or  recognizance,  by  dis- 
solving tbe  attachment,  tncreases  Ibe  estate  to 
be  distributed  in  bankiiiptcy.  The  judgment 
is  not  against  the  person  or  properly  of  the 
bankrupt,  and  has  nootbereSecttnan  to  enable 
tbe  plaintia  to  charge  the  sureties,  la  accord- 
ance with  tbe  express  terms  of  tbeir  contract, 
and  with  the  spirit  of  that  provision  of  tbe 
Bankrupt  Act  which  declares  that  "No  dls- 
cbargeshatl  release, discbargeorafTectanyper-  rviu 
son  Hable  for  the  same  debt  for  or  with  the  ' 
bankrupt,  either  as  partner.  Joint  contractor, 
indorser,  stirety  or  otherwise."  Rev.  Slat. 
g  0118;  Re  A&rtcKt,  17  Nat.  Bankr.  Reg.  267; 
ma  V.  Harding.  119  El.  93  [3  West  Bep,  880]; 
BamttaliU Sat.  Bankt.  Higgine,  124 Haas.  110, 


discbarge  of  tbe  bankrupt  protects  Um  from 
liability  to  tbe  obligees,  ao  that.  In  an  action  on 
the  bond  against  aim  and  hla  sureties,  any 
Judgment  recovered  by  the  plalntlSs  mutt  be 
accompanied  with  a  perpetual  sta;  of  execatktn 
against  him;  but  his  discharge  does  not  prevent 
that  judgment  from  being  rendered  Eeneratly 
against  them.  IFoJf  t.  Stti,  above  cited.  U 
the  sureties  sbould  ultimately  pay  tbe  amount 
otMoy  audi  Judgment,  and  thereby  acquire  a 
claim  to  be  reimbnraed  by  their  principal  the 
amount  aopaid  (which  is  a  point  not  now  In 
iasue),  it  would  be  becatue  bia  liability  to  them 
upon  such  a  claim  did  not  exist  at  the  time  o' the 
commencement  of  the  proceedinga  In  bankrupt- 
cy, and  therefore  could  not  be  proved  la  bank- 
ruptcy nor  barred  by  the  discharge,  and  cooae- 
queniiy  would  not  be  affected  by  any  provision 
of  the  Bankrupt  Act. 

The  courts  of  Ililoois,  In  the  Judgment  ren- 
dered in  this  case,  having  assumed  tBe  validity 
of  tbe  defendant's  dischvge  In  iMnkniptcy,  be 
has  not  tieen  prejudiced  bythemliogt  denving 
leave  to  file  after  verdict  a  formal  plea  of  the 
discbarge  in  bankruptcy,  and  admitting  in  uvi- 
dence  an  unverified  copy  of  the  discharge,  and 
refusing  bis  request  for  a  trial  by  Jury  upon 
that  issue. 

Judgment  t^fflnaed. 

UOD.B. 
Vol.  180,  akd  in  thib  Boos, 
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ISO  U.  B.  1-89;  S2  L.  837,  OBEQON,  ErrO.  NAT.  CO.  T.  OBBGO- 
NIAN  RT. 

Oorporatloiis  har*  onlj  racb  powers  as  tre  confnred  by  legtsU- 
tvre.  p.  20, 

ApproTBd  Id  Padfle,  ate  Cable  Co.  t.  Weatern.  etc,  TeL  COm  60 
Fed  49S,  aimnllliig  unanthorlzed  lease  Xfj  railroad  to  telegrapb 
compBti7,  of  ezcluBlve  right  of  way  for  vires;  EUermao  t.  Clilcago. 
etc.,  Rr.i  49  N.  J.  Sq.  211,  23  Atl.  205,  power  to  Incorporate  "  for 
any  lawfnl  purpose"  does  not  atitborlse  contract  disabling  com- 
pany from  performing  public  duties;  dlssenUng  opinion  in  Stat*  t. 
Seibert  I2S  Mo.  43S,  27  S.  W.  1^,  arguendo. 

BAllroftd  cannot  lease  or  sell  Its  line*  or  (rancblse  without  special 
authority,  p.  23. 

Approved  In  Oregon  Ry.  t.  Or^gonlan  By.,  14S  U.  8.  6B,  86  L.  CKl, 
12  8.  Ct  816,  following  rule;  Central  Transp.  Co.  t.  Pullman's  Cat 
Co.,  139  C.  B.  64.  36  L.  67,  11  S.  Ct.  486.  annulling  corporate  CMi- 
tract  to  suspend  operations  for  nlnety.nlne  yeara;  California  Bank 
V.  Kennedy,  167  U.  8.  367,  42  L,  200.  17  8.  Ot  833.  refusing  to  enfww 
national  bank's  contract  for  nnautborized  purchase  of  another  com- 
pany's stock;  Citizens,  etc.,  Ry.  t.  Detroit  Ry.,  171  U.  S.  68,  18  S.  Ot 
734.  denying  city's  Implied  power  to  grant  ezcIuelTe  street  railway 
francblse;  De  La  Tergne  Oo.  t.  Oeroian  Sav.  InBt.,  17S  U.  8.  69,  20 
8.  Ct  26,  refusing  to  enforce  contract  for  nnautborized  purcbese  of 
stock;  Vsn  Dresser  t.  Oregon,  etc..  NaT.  Co..  48  Fed.  206,  holding 
service  on  operators  of  leased  railroad,  valid  service  on  lessor  corpo- 
ration; McGormIck  v.  Market  Bank,  166  U.  8.  650,  41  L.  822,  17  8. 
Ct.  437,  persons  dealing  wltb  railroads  are  charged  with  knowledge 
ot  its  powers;  LouiavIUe,  etc..  R.  R.  v.  Kentucky,  161  D.  8.  684,  40 
L.  853,  16  S.  Ot  717,  power  to  unite  roads  does  not  authorize  lease; 
Snell  V.  Ohicago,  152  U.  S.  190,  38  L.  411,  14  S.  Ct.  492.  construing 
strictly,  plankroad  company's  statutory  power  of  alienation;  Ross- 
Meeliaii.  etc  Fouu<irj'  Co.  v.  Southern,  etc..  Iron  Co.,  72  Fed.  9B2. 
subscriber  to  nnauthorl/crt  incrpaFC  of  stock  may  plead  ultra  vires; 
Goodland  V.  DarllnBton  Bank,  74  Mo.  App.  378,  denying  right  ef 
sartngK  bank  to  invent  In  stock  of  other  bank;  Bowman  Dairy  Co. 
V.  Mooncy.  41  Mo.  App.  671.  annulling  contract  with  dairy  company 
not  to  engage  In  oyster  business:  Lagrone  v.  Tlmmerman,  4<j  S.  0. 
410^  24  S.  E.  290.  Bi'e  association  may  not  organize  branch  assocla- 
Toi.  XI  — 46  721 
r.  ,S.  Notes  130  r.  S.  32  L.  ed.  inS4— 50  p. 
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Uoo;  C«tnl  Tnat  Oo.  v.  F7orida,  stc  Nit.  Oo.  4S  Ped  TOO, 
argnendo. 

DiBtJQgnlBbed  In  Pittsbiirgli,  etc.  Ry-  Cos.  t.  EmAnk  Brldfe  Oo- 
ISl  D.  8.  385.  83  I*  lt&,  »  8.  Ct  774,  npboldtoE:  contraot  for  Jolot 
use  of  bridge;  Commercial,  etc.,  Pdw»  Go.  t.  Tacoma,  IT  Wash, 
on.  00  Pbc.  S94,  npboldlng,  after  parUal  enjoyment,  contract  for 
OM  of  electrlc-Ucbt  company's  poles;  Bastera,  etc..  Bank  t.  8t 
Jofanibnry,  etc.  B.  Co.,  40  Fed.  42^  npboldtnf  guaranty  of  Intnest 
<«  conetmctlra  bonds,  where  lease  of  road  was  antborlied,  and  In- 
terest coupons  equalled  rent 

Oorporatlons.—  Poretgn  corporatlona  have  Mily  ancta  powers  In 
Oregon,  as  domestic  corporations  bare,  p.  24. 

X«dlToadB,  domestic  w  forelsn,  cannot.  In  Oregon,  lease  or  take 
lease  of  road  for  long  period,  pp.  26-37. 

Approved  In  St  Ix>ule  R.  B.  t.  Terre  Bante  B.  R.,  14S  U.  8.  402. 
88  L.  7S2,  12  S.  Ct.  055,  where  lease  was  for  ulnety-ntne  years: 
HcOormlck  t.  Market  Bank,  166  U.  8.  061,  41  L.  822.  IT  8.  Gt  4ST. 
and  LoaiSTlIle,  etc.,  R.  B.  v.  Kentucky,  161  U.  S.  6B2,  40  L.  SE6.  IS 
8.  Ot.  720,  both  holdin?.  leaee  ultra  Tires  of  one  party,  void  as  to 
beUi;  8tate  t.  Nebraska  DlstlUIng  Co.  29  Neb.  717,  719,  46  N.  W.  160, 
forfeiting  franchise  of  dlstllltuK  company  for  conveytng  plant  to 
*■  trust; "  VIsalla,  etc..  Light  Oo.  ▼.  Sims,  104  Cat.  331,  43  Am.  St. 
Rep.  109.  87  Pac.  1044,  gas  company  cannot  recover  against  surety 
of  lessee  of  plant    See  85  Am.  St  Rep.  402,  note. 

Qualified  In  Campbell  v.  Argenta,  etc.,  MIn.  Co.,  61  Fed.  4,  ultra 
vires  contract  made  In  unauthorised  mode,  Is  voidable,  not  void. 
DlaUngnlBhed  In  Union  Pac.  Ry.  v.  Chicago,  etc.,  Ry.,  163  U.  S. 
090,  41  L.  274.  16  8.  Ot  1183  (see  dlssentlDg  opinion  In  168  U.  8. 
607,  41  L.  280,  16  8.  Ct  1189),  affirming  S.  C.  61  Fed.  317,  31S.  10 
V.  8.  App.  06,  and  47  Fed.  20;  22,  upholding  contract  for  Joint  use 
of  tracks;  Slonx  City,  etc..  Warehouse  Oo.  v.  Ttnst  Go.,  8S  Fed.  134. 
46  U.  B.  App.  041,  upholding  mortgage. 

Btatntea.— Leglelatlve  grants  to  corporations,  are  eonatrued  In 
favor  of  public,  p.  26. 

Approved  in  LontsvlUe  Trust  Co.  v.  Oluclnnatt.  78  Fed.  726,  re- 
affirming rule;  Centrat  Trsnsp.  Oo.  v.  Pullman's  Oar  Oo.  189  U.  8. 
49,  36  L.  66,  U  8.  Ct  484,  grant  of  power  to  lease  cars  does  not 
extend  to  whole  plant;  Ivlson  v.  Board  of  School  Oommm,  89  Fed. 
738,  arguendo. 

Oorporata  articles,  when  signed,  acknowledged  snd  filed,  become 
operative.  In  Oregon,  p.  27. 

DIatlngnlebed  in  Famsworth  v.  Lime  Rock  B.  B.,  68  Me.  444,  22 
AtL  874,  upholding  charter  Impliedly  accepted  within  required 
time. 

Onrarate  artlclea  must  be  construed  strictly,  pp.  26-29. 

Approved  In  People  t.  Chicago,  etc.  7ruet  Co.  ISO  111.  286,  288, 
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20S.  2&6,  17  Am.  fit  Bo>  SST,  328.  332.  3SB,  22  N.  B.  801,  803,  6M,  S 
!•.  R.  A.  603,  601,  and  n^  one  g^a  compsnr  m»y  not  deal  ta  ■(>■»■ 
af  anottur. 

BaUnad.—  Grant  of  poww  to  lease,  cannot  be  Inferred  from  an- 
other sUtnte  referring  to  It  "  or  Ita  aaalgns,"  p.  30. 

Approved  In  Central  Transp.  Oo.  t,  Pnllman'a  Oar  Co.,  180  C  S. 
41;  48,  SB  L.  64,  11  8.  Ot  488,  484.  holding  amendatorr  act,  pe^Ill^ 
Hug  lease  of  cara,  did  not  extend  to  whole  plant;  Briscoe  v.  So^itb- 
«ni,  etc.,  Hy.,  40  Fed.  278.  where  congreestonal  grant  of  right  of  way 
was  apon  condition  binding  aealgns.    See  86  Am.  St  Bep.  897,  not«. 

BaUraad's  pow«r  to  leaae  cannot  be  Inferred  from  denial  of  that 
power  to  other  corporadona,  ppl  8S,  B4. 

Ballnada.—  Power  to  dlaaolTe  and  dlapose  of  propertr,  doea  not 
Include  power  to  leaae,  p.  SB. 

An>roTed  In  Central  Tranap.  Co.  t.  Pnllman's  Car  Go.,  139  V.  8. 
48.  86  L.  «4,  II  S.  Ct  484,  grant  of  power  to  lease  cara  doea  not 
aathorise  lease  of  plant 

BallToada.—  Power  to  take  lease  doea  not  Imply  power  to  glre^ 
p.  86. 

lAsdlord  and  tenant—  Performance  (or  three  yeara,  nnder  void 
lease,  glvea  leeaor  no  right  to  compel  contlnnance,  p.  87. 

Apprwred  In  Central  Transp.  Co.  v.  Pnllman's  Car  Co.,  ISO  U.  B. 
69,  66,  86  L.  67,  11  S.  Ct.  486^  487,  nnantborlzed  lease  «t  car  mann- 
factnring  plant  Is  not  Talldated  by  part  |>errormance. 

Limited  In  Maxwell  t.  Akin,  60  Fe*!  181,  to  contracts  executed 
Ml  neither  side.  Distinguished  in  Bath,  etc..  Light  Co.  t.  ClailT, 
161  N.  T.  88.  46  N.  B.  802,  86  L.  B.  A.  667.  enforcing  lease  of  gaa 
plant  as  to  past-dne  rent 

ISO  U.  8.  80-43.  82  L.  861.  BADGER  t.  CUSIUANO. 

Appeal.—  EfTect  of  finding  "  laanca  of  fact  raised  by  pleading  te 
favor  of  plaintura,"  p.  40. 

Cnstoma  collector  cannot  Increase  dutiable  valne  of  goods,  t* 
extent  that  charges  are  rednced.  p.  42. 

Ai^roved  In  Robertson  v.  Frank  Co.,  182  D.  B.  26,  83  L.  289,  10 
8.  Ct  8,  where  estimate  of  transportation  charges  added  to  vain* 
of  imports,  was  excessive. 

Dletlngnished  In  Anffmordt  v.  Hedden,  187  U.  8.  828.  84  L.  680^ 
11  8.  Ct  108.  and  Mnser  v.  Hagone,  IS5  U.  8.  247,  80  L.  137.  IB 
B.  Ct  80,  both  holding  appraisement  by  designated  officials,  conclu- 
sive; SaltonstaU  y.  Bnssell,  152  V.  S.  683.  38  L.  BT^  14  S.  Ct  7SS. 
nnder  facts. 

Cnstoms  officer's  appraisement  is  final,  when  not  frandDleot;  only 
qneationB  of  law  are  triable,  p.  4S. 
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Umlted  In  United  BUtaa  t.  PamaTant,  IDS  TT.  B.  B,  43  I..  SM;  1> 
&  Ct  221,  appraisement  mar  be  Impeactaed,  when  wrons  priMlste 
of  law  wKB  foUowad. 

180  U.  8.  48-BO.  Sa  L.  MS,  PARKER  t.  DACHB8. 

KoTt^agee.— Tber«  la  no  common-taw  Tight  of  ndempttoB;  tot 
Federal  court  will  enfoTCO  aUtntotr  rifht  p.  47. 

Approved  In  Anderson  r.  Anderson,  129  Ind.  S7S,  28  Am.  8t  Sep. 
218,  29  N.  E.  36,  right  to  redeem  la  purely,  statntorj,  and  subject  to 
■tatutoTT  alteration. 

Distinguished  in  Columbia,  etc.,  Trart  Co.  t.  Kentnchr,  etc,  Ry_ 
SO  Fed.  790,  22  n.  8.  App.  U4.  denying  that  railroad  mmtgage  of 
real  and  personal  property  Is  "  real  esUte  "  within  Kentncty  itat- 
uto;  eimmons  t.  Taylor,  38  Fed.  flOS,  898,  and  Fanners,  etc,  Truat 
Oo.  T.  Iowa  Water  Co.,  78  Fed.  888.  both  denying  that  property 
aeeessary  to  qoael-publlc  corporation's  exercise  of  franchisee  Is 
within  Iowa  statute. 

ICortgagea.—  BecoUTeyance  will  not  be  decreed  after  nine  years, 
where  atatutory  period  for  redemption  Is  six  months,  p.  49. 

ated  In  Isham  t.  Parker.  3  Wash.  St.  758i  760,  761.  762,  767,  779. 
29  Pac.  837,  838.  839.  848,  for  facte. 

Equity  will  refuse  relief  after  unreasonable  delay,  InespectlTe  of 
statute  of  limitations,  p.  50. 

ApproTed  In  Ohezom  T.  McBrlde,  21  Wash.  CM,  58  Pac.  1068, 
twenty-fire  years'  delay  to  contest  grant.  Is  fatal  laches. 

130  U.  8.  50-Rt.  32  L.  846,  BALLARD  ▼.  BBABIA 
Appellant  held  entitled  to  remand  to  file  snn^ementnl  bOl  t» 

aTotd  decree  reTcrslng  another  judgmmit  affecting  his  rights,  pp. 

S4-C». 
Approved  In  Butler  v.  Baton,  141  U.  &  248,  SS  L.  714,  11  S.  Ot 

967,  where  State  conrt  Judgment  held  to  estop  suit  In  Oh«nIt  Court, 

waa  reversed  on  appeal;  Scott  v.  ArmstrDUg,  146  D.  8.  618,  S6  L. 

1064,  IS  fi.  Ct  162,  debtor  of  Insolvent  bank  may  have  deposit 

account  applied  upon  debt;  Orape  Creek  Coal  Co.  v.  Farmns,  etc. 

Trust  Co.,  80  Fed.  201,  53  V.  S.  App.  102,  arguendo. 
FrKudnlent  cosTeyaaeaa,  void  aa  to  credttora,  are  good  aa  b» 

tween  parties,  p.  65. 

ISO  n.  S.  66-69.  32  L.  858,  COLLINS  00.  V.  COBS. 

Patents.— Claims  1,  2  and  8,  in  reissue  No.  6,204,  for  wrench,  ar« 
void  for  want  of  novelty,  pp.  67-68. 

Approved  In  Smith  v.  TbomsoD,  38  Fed.  806,  Smith  pat«its  for 
qirlnc  clasps  tor  overshoes,  are  void  of  Invention;  Chittenden  r. 
Mallory,  41  Fed.  219,  seventh  claim  ot  Uusaell  patent  'or  ha^ 
felting  machine.  Is  void  of  Invention. 
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Vntontj.—  Dtodalmer  cannot  cbasge  clianctK  ot  tnTcndon,  p.  ■> 

HlacelUneona.— at«d  In  Richmond  t.  Atwood,  ta  Fed.  ax.SV.B. 

App.  151.  17  L.  B.  A.  018,  decree  Biutalnlng  patent,  nnd  awBrdlnf 

perpeton]  Injunction  and  acconntlng,  la  Intorlocntorj  and  aiv«al- 

abla  t*  Olrcnlt  Court  of  Appeala. 

180  U.  B.  69-79,  82  L.  8M,  ARKANSAS  OATTLB  CO.  t.  MANN. 

n«w  tzlaL—  Conit  may  require  remlaaloD  of  part  of  damagea,  as 
condition  of  rafuBlng  new  trial,  p.  74. 

Approved  In  EtBUlgsbeiger  t.  Rlcbmond,  etc.,  MIn.  Oo»  168  V.  S. 
B8,  30  L  88S,  IK  S.  Ct  706,  Preble  t.  Batea,  S»  Fed.  797.  and 
8cbM3eld  T.  TerrltoTT,  8  N.  Mex.  644.  66  Pac  SIB,  reafflrmln?  rule; 
Holmes  T.  JoneB.  121  N.  T.  467,  24  N.  E.  702,  applying  rule  to 
General  Term,  upon  appeal;  Texas,  etc.,  B.  R.  r.  Syfan,  91  Tex. 
667,  44  S.  W.  1066.  applying  rale  to  Oonrt  of  CIrtI  Appeals;  Winter 
V.  Shondy.  0  Wasb.  68,  86  Pac.  1049,  where  amount  of  verdict  ex- 
oeeded  mvyer  of  complaint;  Smith  v.  Pittsburgh,  etc.,  Ry.,  90  Fed. 
787,  and  Smith  v.  TImea  Pub.  Co.,  178  Pa.  8t  612,  86  AtL  810,  36 
L.  R.  A.  836,  and  Ohio,  etc..  B.  Co.  v.  BUhe,  38  W.  Va.  724,  18 
S.  B.  969,  arguendo. 

DlBtlngnlBhed  In  Eennon  v.  Gilmer.  131  U.  S.  29,  33  L.  118.  9  S. 
Ct.  699,  court  cannot  disregard  verdict  and  enter  Judgment  for 
damages  according  to  Its  own  estimate. 

How  trial,  not  remission  of  excess,  should  be  granted,  whera 
verdict  shows  passion  or  prejndtce,  p.  7B. 

Datea.—  Betentlou  by  vendor,  to  secure  purchase  price,  la  not  In* 
consistent  with  passing  of  title,  p.  78. 

Approved  In  Chicago  Ry.  v.  Merchants'  Bank,  136  D.  S.  282,  34 
L.  3^  10  S.  Gt  104ffi,  where  purchase  notes  provided  tlUe  to  cars 
abonld  remain  In  vendor  till  payment  thereof;  Orr,  etc..  Shoe  Co. 
V.  Needles,  67  Fed.  994.  82  U.  S.  App.  410,  law  gives  effect  to  In- 
tention of  parties  as  expressed. 

Dlstingolsbed  In  Van  Allen  v.  Francis.  128  CaL  478,  66  Pac.  840, 
and  Meeker  v.  Johnson,  S  Wash.  SL  257,  28  Psc.  64B,  where  ssles 
wero  conditional. 

AppeaL—  Order  granting  or  refusing  new  trial.  Is  not  appealable, 
p.  7S. 

Approved  In  Bullitt  County  v.  Washer,  180  U.  8.  146.  82  L.  886.  • 
B.  Ct  600,  Blchmond  Ry.,  etc.,  Co.  v.  Dick,  62  Fed.  880.  8  D.  & 
App.  90,  and  Postal,  etc..  Cable  Co.  v.  Zopfl,  78  Fed.  610,  43  U.  S. 
App.  141,  all  reafBrming  rule. 

Animals.— Oirspriug  of  all  domestic  animals  belongs  to  owner 
of  dam,  p.  78. 

Approved  in  Northwestern  Bank  v.  Freeman,  171  V.  S.  630,  19  8. 
CL  40,  and  Pyeatt  v.  Powell,  61  Fed.  663,  10  V.  6.  App.  200,  boCb 
holding  mortgage  of  domestic  animals  Inclodea  Increasa. 
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Dlsttnculsfaed  In  Nat  Bank  t.  Western,  etc„  Utce.  Oo^  8B  T«x. 
OS,  28  S.  W.  48S.  rererslng  a  C,  «  T«x.  Ut.  Aw.  08,  «  8.  W.  aSS. 
wber«  mortgage  deacrlbed  herd  «a  consliting  of  "  cfw-year-olda 
and  up." 

**■<"*■'"  —  Owner  ma7  recover  for  conrerslon  of  anlmala,  Indnd- 
InS  STence  IncreaBe,  ontU  suit  commenced,  p.  78. 

DaiMiKM.— Owner  of  G<xiT«ted  cattle.  Intended  tnr  sals,  mar 
noartt  ralne  at  Ume  of  cooTenlon,  wttb  Interest,  p.  n. 

Approved  In  HItIdus  t.  Luigtotd,  TS  Fed.  961,  4Ct  D.  S.  App.  TO, 
B  L.  B.  A.  2Q2,  damages  for  wrongfnllr  satisCflng  Jadgraent,  are 
Qot  nominal  becans*  Judgment  debtors  were  temporarily  Insolvent; 
OiunlDgbam  t.  Sugar.  0  N.  Utx.  106,  49  Pac  ni.  In  suit  for  wrong- 
ful attach  ment. 

UO  U.  B.  80-S3.  32  L.  852,  UNITED  STATED  V.  WATSON. 

Jumf  and  navy.—  Time  of  service  at  West  Point  la  Included  In 
eompnting  longevity  pay,  p.  83. 

Not  cited. 

180  O.  8.  83-87.  82  L.  870.  CALTON  T.  XTTAH. 

Orimlnal  law. —  In  Utah,  Judge  must  sentence  murderers  In  Orat 
degree  to  deatb.  unless  Jnrj  recommends  life  Imprisonment,  p.  86. 

Approved  in  Winston  v.  United  States.  172  U.  a  312,  19  8.  Ct  2IB, 
the  Qualified  verdict  Is  entirely  witbin  discretion  of  Jury. 

DIstlngulBhed  In  Davis  v.  Texas,  13B  U.  S.  657,  35  L.  308,  U  a 
OL  677,  under  Texas  statute  and  appeal  from  State  court 

180  n.  8.  87-103.  32  L.  863.  BROWN  v.  DISTRICT  OP  COLDMBUL 

Patent  No.  101,080,  for  wedge-ebaped  wooden  paving  blocks,  la 
void  for  want  of  novelty,  p.   100. 

Approved  In  Lovell  Mfg.  Co.  v.  Gary,  147  U.  S.  636,  37  L.  812,  18 
8.  Ct.  477,  holding  Cai7  patent  for  tempering  springs,  void. 

Patents.—  Here  sulistltutlon  of  materials  la  not  Invention,  p.  100. 

Reafflrmed  la  ^orsbelm  v.  Schilling,  187  U.  8.  76,  84  £..  579.  11 
B.  .Ct.  24,  PotU  V.  Creager.  155  U.  8.  608,  SO  L.  279,  16  8.  Ct  109, 
Potts  V.  Cresger,  44  Fed.  683,  Kllboume  v.  W.  Bingham  Co„  SO 
Fed.  708,  6  n.  8.  App.  65,  and  King  v.  Anderson,  90  Fed.  904. 

Patentee  Is  entitled  to  advantage  directly  following  Invention, 
whether  he  anticipated  It  or  not,  p.  100. 

RealBrmed  in  Thomson  Meter  Oo.  v.  Nat.  Meter  Co.,  65  Fed.  429, 
n  U.  S.  App.  273.  and  Goaben  Sweeper  Co,  v.  Blssell.  etc.  Sweeper 
Co,  72  Fed.  74,  37  U.  S.  App.  555. 

Fat«ait  No.  04.062  covers  manufacture  of  wooden  blocka,  and  not 
pavement,  and  la  void,  p.  1<^. 

Patent  Mo.  04,068  merely  Involves  cutting  paving  blocks  at  c«f 
tala  way  of  grain,  and  Is  void.  p.  103. 
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ApproTed  In  HIU  r.  WooBter,  1S2U.  &7in.88L.B0et]QS.at 
231,  lack  of  noTeIt7  Is  fatal  to  plalntHTs  rlgbt  to  d«GiM  for  patant, 
nnder  R.  S.,  i  4916;  Jobuson  Co.  t.  Paclllc,  etc.,  Mina  Co.,  47  Fed. 
690,  Johneoo  patent  tor  street  rail  Is,  u  to  form  thereof,  Told  of 
iDTentlon;  J.  G.  BrtU  Co.  t.  Wilson,  76  Fed.  lOM,  BriU  patent  Cor 
■nmoier  street  cars  Is  rotd  ot  InTention. 

180  U.  B.  104-116,  82  L.  872.  RICHABDBON  t.  QRBEN. 

Appeal  will  not  be  entertained  wbere  transcript  Is  not  filed  at 
term  after  appeal  taken,  p.  lU. 

Approved  In  Small  t.  Northern  Pac  B.  R.,  1S4  U.  S.  S16,  33  L. 
1007,  10  S.  Ct  ei6,  reafflrmlDg  rate;  Walter  A.  Wood  Harvester  Oo. 
V.  Heldel,  4  N.  Dak.  432,  61  N-  W.  167,  where  tnanfficleot  gronnd 
was  ebown  to  reinstate  appeal  dlsmlBsed  for  delnj  In  flllng. 

AppesL— Clerk's  lenorniice  of  time  for  appeals,  la  no  ezcnse  for 
failure  to  file  In  time,  p.  111. 

Courts.—  Bnltors  In  Supreme  Conrt  are  bound  to  know  Its  written 
roles  of  practice,  p.  lis. 

Appeal.—  Return  snd  deposit  of  transcript  keeps  alive  appeal,  not 
docketed  for  want  of  fees,  p.  113, 

Approved  In  Evans  t.  State  Bank,  1S4  IT.  8.  832,  33  L.  818,  10 
8.  Ct.  4M,  failure  to  obtain  citation,  or  give  bond,  does  not  destroy 
Jurisdiction  of  transcript  flled;  Kingsbury  v.  Buekner,  134  V.  8.  682, 
S3  L.  1060,  10  8.  Ct.  649,  appeal  bond  Is  not  essential  to  Jurisdiction 
of  Illinois  Supreme  Court;  Green  v.  Elbert  137  U.  S.  621,  34  L. 
795,  II  S.  Ot  190,  In  sucb  esse  permission  to  docket  Is  discretional 
with  court 

Appeal.— CltoUon  Is  nnnecesssry  where  appeal  allowed  In  open 
eourt  at  term,  and  bond  filed,  p.  114. 

Appeal.—  Where  bond  Is  accepted  after  term,  omission  to  cite  la 
not  Jurisdictional  defect  p.  114. 

Approved  In  Jacobs  v.  George,  160  D.  8.  417,  87  L.  1128,  14  8.  Ct 
160,  sppeal  Is  Inoperative  If  citation  not  served  before  end  of  follow- 
ing term;  Altenberg  v.  Grant  S3  Fed.  982,  S4  U.  8.  App.  315,  where 
writ  of  error  Is  seasonably  docketed  in  vacation,  Circuit  Court  of 
Appeals  may,  at  next  term,  order  alias  citation. 

AppeaL— General  appearance  waives  citation;  but  special  appear- 
ance to  move  dismissal  does  not  P-  116. 

Appeal.—  Fallnre  to  nsme  all  appellees  In  order,  is  remedied  by 
making  bond  for  tbelr  benefit  P>  116. 

AppeaL— Where  sppellant  dies  between  argument  snd  dedslen 
n  motion,  order  should  be  nnnc  pro  tunc,  p.  116. 

Miscellaneous.—  Cited  In  Rlcbardson  v.  Oreen,  133  D.  &  S3.  SS  U 
S18. 10  8.  Ct  280.  tor  Btatement  of  facta. 
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UO  TT.  8.  U7-122,  83  L.  876,  THOMPSON  v.  HALL 
TMouta.— AiBrmlDg  dedalos  below,  tbst  pKtMkt  H*.  tt^STB    ta 

Told  for  want  «f  noTdt?,  pl  122, 
Not  dted. 

ISO  D.  B.  122-142,  82  L.  878,  MOORB  t.  CBAWFORD. 

]h«Bd  In  eqnl^,  IndndcB  acta  or  concealments,  InrolTlng  tnrMA 
of  legal  or  eqnltabla  dn^,  retnltliiK  In  nndne  adTantage,  p.  128. 

Bqtdtr  will  aet  aalde  acta  dona,  and  treat  as  dmie,  acta  prevented 
bf  frand.  p.  12& 

Trusts.—  Holder  of  title  acquired  nnder  Inequitable  dream- 
atancea,  will  be  treated  aa  truatee  for  person  entitled,  p.  12& 

ApproTed  In  Jones  t.  Van  Doren,  130  U.  8.  e&l.  32  L.  1079.  t  B. 
Ot  6S7,  where  widow  was  Indnced  to  convey  right  of  dower;  Hllner 
T.  Backer.  112  Ala.  863.  20  So.  Sll,  where  agent,  being  prlndpal'a 
creditor,  took  title  In  own  name;  Parrleh  t.  Parrlsh,  S3  Or.  493,  64 
Pac.  SESS,  Intent  to  defrand  must  exist  when  title  is  obtained;  Gtwdon 
V.  Smith,  62  Fed.  515,  S16,  23  T7.  S.  App.  451.  arguendo. 

XstoppeL—  Where  deed  operatea  as  covenant  to  convej,  grantor 
cannot  defeat  title  hy  anbaequent  BCqulsitlon,  p.  120. 

Approved  in  Shreve  T.  Copper,  etc.,  Mln.  Co.,  11  Mont  8ZT,  28 
Pac.  317,  where  grantors  made  twundarlea  overlap  adjoining  min- 
eral claim,  whidi  they  afterwards  acquired. 

Trasts.— One  receiving  conveyance  equitably  belonging  te  an- 
other, cannot  set  up  statute  of  frauds,  p.  129. 

Approved  In  Desmond  r.  Myers,  118  Micfa.  489;  Tl  N.  W.  STJ, 
wife's  creditors  cannot  cancel  deed  made  by  her,  porsoant  to  Terbal 
agreement 

I^ads,  atatuta  of.— Breach  of  parol  promise  or  trust  regarding 
landa,  wlU  not  take  caae  from  atatutc,  p.  ISO. 

Estopp^— Subsequent  acquialtlon  of  title  by  grantor,  creates 
eqult?  for  cooveyance  to  grantee,  p.  131. 

Approved  in  Etyan  v.  United  States.  136  D.  8.  88;  34  L.  406.  10 
8.  Ct  920,  where  grsntor  In  any.  manner  obligates  himself  to  protect 
grantee'a  title. 

Spaelflo  performance  may  be  enforced  by  heir.  If  It  could  bare 
been  enforced  against  ancestor  before  death,  p.  188. 

Bvidsnc^— Oral  agreement,  contradicting  title  papers,  moat  be 
accurately  alleged  and  proved  beyond  reasonable  doubt  p.  184. 

Evidence.— Whether  grantor's  unaupported  testimony  can  invali- 
date tlUe,  after  grantee's  death.  Is  doubtful,  p.  184. 

Coatracta.—  Acceptance  of  payment  by  part;  ignorant  ot  tMtta,  k 
not  acceptance  of  performance,  p.  ISL 
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■qnltr^Two  jeers'  delajr  by  non-resldeiit,  to  me  to  eompd 
eoDTejance,  Is  not  lacliefl,  p.  130. 

AppsKL—  Eaolty  decree  will  not  be  rereracd  for  wlaoce,  irban 
amended  btn  la  anfflcleDt  to  warrant  relief,  p.  142. 

SpoeUe  perfoimanca.— Where  tender  would  be  naeleas,  abaenoa 
tt  allegation  tberaof  la  Immaterial,  p.  142. 

UO  U.  B.  142-162,  82  L.  88B.  BUI-LITT  COUNTI  t.  WASHBR. 

Oonntlaa.— Power  to  bridge  on  bonodarj  at  Joint  expenae,  doM 
not  deprive  of  power  to  do  so  at  strio  cost,  p.  146. 

Dlettognlabed  In  McPeeters  t.  Blankenablp,  128  N.  a  6Sa,  n  8.  B. 
876,  ander  local  etatntea. 

Appeal.— Order  aUowlnx  amendmect  of  pleadings  la  not  appeal- 
able,  p.  14S. 

DlBtlngalshed  In  Ex  parte  Busklrk.  72  Fed.  21,  2D  IT.  8.  App.  613. 
court  may  not  bj  nunc  pro  tnnc  order  bind  parties  from  date. 

Appeal.—  Order  oTerrnllng  motion  for  new  trial  la  not  appeal- 
able, p.  145. 

Approved  In  Cape  Fear,  etc.,  Transp.  Co.  t.  Pearsall,  90  Fed. 
437.  61  D.  S.  App.  G26,  opening  of  default  In  admiralty  la  not  re- 
viewable. 

Coimtlee.— Wbere  Oouoty  Court's  record  abows  ratiOcatloue  of 
agent's  acts,  all  acts  need  not  appear  on  record,  p.  148. 

Connty  Oonrta  may  appoint  by  record  agents  to  make  contiacta 
aot  by  record,  p.  ISO. 

Connttea— Mtnleterlal  duty  Imposed  <»  County  Court  means  aa 
beld  by  presiding  judge  alone,  p.  ISL 

OotmtleB.— Contractor  la  Justified  In  stopping  work  mi  notice  from 
County  Coart  and  county  attorney,  p.  1B2. 

180  U.  8.  162^167.  82  L.  888.  EUDB  v.  WESTOOTT. 

Fatanta.—.  Assignment  la  not  modified  by  giving  to  assignor  sbara 
of  profits  or  to  assignee  powers  of  attorney,  p.  163. 

Patents.—  Where  assignee  Is  trustee  only  for  profits  It  cannot  ba 
objected  tbat  be  has  no  title,  p.  168. 

Approved  in  Roaa  v.  Ft  Wayne,  63  Fed.  470,  24  U.  6.  App.  113, 
bolder  of  legal  title  to  patent  may  maintain  suit. 

Patents.—  Payments  of  damages  and  settlement  as  to  fees  after 
license  discontinued  are  not  evidence  of  value,  p.  164. 

Approved  In  Comely  v.  Marckwald.  131  U.  S.  161,  38  L.  US,  B 
a  OL  746,  Eeyes  v.  Pueblo,  etc..  Refining  Co..  43  Fed.  480,  and 
E»wart  Ufg.  Co.  v.  Baldwin,  etc.,  Cbaln.  Co.,  91  Fed.  264,  all  h<rid- 
Ing  eonpromlBes  of  other  suits  against  other  Infringers,  Irrelevant 

Patents.- Fixed  value  of  licenses  measurea  damages  for  !■• 
rrii>gement  p.  165. 
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Approred  In  Kana  v.  Bugglna,  etc.,  Omxt&j  Co.,  44  Fed.  2BZ,  re 
affirmlns  rnle;  Hunt,  etc.,  Packing  Co.  v.  Caeeldr,  53  Fed.  SO,  7 
U.  S.  App.  421,  proof  of  license  fee  for  two  dertces  cannot  *•« 
damage  bj  Infringement  of  one;  Honston,  etc.  ^.  t.  Stern,  II 
red.  640,  41  U.  8.  App.  309.  faoldlng  two  Bales  In  ten  rean  tnsaS- 
deot!  Eerea  v.  Pneblo.  etc.,  Refining  Co..  48  Fed.  479;  Casetdr  t. 
Hunt,  75  Fed.  KOB,  arguendo. 

Dlstinsnlslied  In  Bo^er  t.  Shnltz  Brewing  Co.,  45  Fed.  SB,  mder 
facta. 

Patents.— RoyaltT  mnst  be  fixed  and  uniform,  to  conaCttntc 
meaanre  of  damages,  p.  URi. 

Tatents.— Conjectural  statements  of  wttneases  as  to  T&l«e  of 
Ucensea  cannot  measure  damagea,  p.  166. 

Fatsnts.—  Actual  damages  must  be  clesrl;  and  definitely  shown 
In  snlt  Cor  Infringement,  p.  167. 

Approved  Id  Boyer  t.  Sbnltz  Belting  Co..  48  Fed.  68,  and  K\tk  t. 
Du  BolB,  46  Fed.  487,  reaffirming  rale;  Btsscta  t.  Grfttf,  ISS  U.  S. 
706,  33  L.  791,  10  S.  Ct  S81,  plslntlff  must  prove  extent  to  whldi 
reduction  of  price  was  caused  b^  defendanfi  competition;  Adama 
V.  Keystone  Mfg.  Co.,  41  Fed.  6B8,  sustaining  finding  tbat  defend- 
ant's profits  equalled  tbose  of  otber  msnufacturcTa  wbeie  defend- 
ant gave  no  evidence. 

ISO  D.  6.  167-177.  32  L.  890,  SMITH  v.  ADAMS. 

Conrta.—  Supreme  Court  may  review  territorial  eovrf  s  dectstoa 
as  to  validity  of  election  to  romove  county  seat  p-  173- 

ActLoaa.—  **  Case  In  controversy  "  arises  wben  contention  Is  cog- 
nisable by  Judiciary,  p.  174. 

Approved  Id  Interstate  Com.  GomnlBalott  v.  Brlmson.  1S4  U.  S. 
475,  88  L.  1067,  14  8.  Ct.  1132,  reversing  S.  C.  63  Fed.  479,  assum- 
ing Jnrlsdlctlon  under  Interstate  commerce  act  to  enforce  commis- 
sion's snbpaenBs;  La  Abra,  etc.,  MIn.  Co.  v.  United  States,  176  V.  8. 
466,  20  8.  Ct  179,  taking  Jurisdiction  of  suit  by  attorney-general  to 
determine  wbether  award  agatnet  Mexico  was  obtained  by  fraud. 

DlsUngnlshed  In  King  v.  McLean,  etc..  Hospital.  M  Fed.  339.  31 
U.  8.  App.  481,  26  L.  R.  A.  788,  arguendo. 

County.— "  Matter  In  dispute "  determining  Jurisdiction  means 
subject  of  litigation,  p.  175. 

Ootirta. —  Hetbod  of  determining  pecuniary,  value  of  matter  to 
dispute,  stated,  p.  ITS. 

Approved  In  Sbaron  v.  Terry,  13  Bawy.  406,  suit  to  cancel  mar- 
riage contract;  Simon  v.  House,  46  Fed.  818,  and  Cowell  v.  City 
Water-Supply  Co.,  96  Fed.  772,  botb  holding  test  of  Jnrledlcdon  Id 
suit  to  cancel  deed  la  value  of  property  affected;  Woodslde  v. 
Ciceroni,  98  Fed.  4,  so  also  In  suit  to  quiet  Utle;  Sontb  Carolina  v. 
Seymour,  168  D.  S.  867,  88  L.  744,  14  8.  OL  StS.  m<»iey  Talae  of 
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tndeinark  most  appear  to  entorc*  reflatration  tliercof ;  Postal,  «te^ 
Gable  Co.  v.  Soutbem  Rj^  88  Fed.  806,  qneatton  of  JnriadlcUonal 
aiDoimt  Ib  for  Federal  court. 

Appeal.—  Loss  of  land  by  removal  of  county  Beat  cannot  be  ts- 
duded  In  determining  Jurisdictional  amount,  p.  176. 

Appeal— ReTereal  and  remand  for  furtber  proceedlnga  ta  not 
a&al  jndgmeat,  p.  177. 

Approved  in  Hurlbnt,  etc.  Cattle  Co.  t.  Tmsoott,  ISO  D.  &  TIB, 
41  L.  118D,  17  8.  Ct  9M,  toUowlng  rule:  OerdtxcD  v.  Oo<ATeU,  Bit 
Ulnn.  COO,  65  N.  W.  58,  wbere  reversal  was  baaed  upon  fwm  of 
relief  granted;  Toung  t.  Tbrasber.  123  Mo.  312,  27  S.  W.  327,  Jndg- 
ment  remanding  case,  vrltb  direction  to  modify  Jadgment  belov 
In  Bpeclflc  manner,  Is  flnal;  Tonrvllle  t.  Wabasb  R.  K.,  148  Mo.  82S, 
71  Am.  St  Rep.  654.  50  S.  W.  301,  appellate  Indgment  ordering  court 
below  to  enter  Judgment  for  plaintiif  la  flnal;  Greeley  v.  Wlnaor, 
1  S.  Dak.  628.  48  N.  W.  217,  organic  act  does  not  repeal  rigbt  t* 
appeal  from  District  Court's  mllng  on  demand. 

180  U.  8.  177-180;  82  L.  8ft9,  LYON  t.  ALLHT. 

Taxation.— Statutory  requlrementa  for  protection  at  pnpertr 
from  sacrillce  are  mandatory,  not  directory,  p.  185. 

AiqiTOTcd  In  Cox  V.  Bryan,  81  Bfd.  281,  SI  Atl.  864,  time  for  ap- 
peal from  acts  of  voting  registration  officers  cannot  be  extended  by 
consent. 

Taxation.—  Interllneatlona  In  roll  twelve  months  after  depotft  Ib 
registrar's  office,  are  not  amendments,  p.  186. 

Taxation.— Equity  will  not  restrain  collection  ot  tax  solely  ao 
gronnd  of  Its  lIlegalllT,  p.  187. 

Approved  In  Cbamberlaln  v.  Walter,  00  Fed.  700,  wbere  no  In- 
tentional discrimination  appeared. 

taxation.— Illegal  tax  sale,  void  on  face.  Is  cloud  <»  title,  pf. 
187,  188. 

Approved  In  Brown  v.  Frencb,  80  Fed.  169,  enjoining  tax  sale  of 
nadonal  bank's  property  wblcta  would  be  cloud  on  title;  Jones  v. 
Nixon,  102  Tenn.  00,  00  8.  W.  741,  equity  may  prevent  anddpated 
cloud  as  well  as  remove  actual  cloud. 

Tax  lien  attachee  upon  aaseasmeDt  wbere  no  time  Is  Hxed,  p.  18& 

ISO  D.  S.  180-200,  82  L.  915,  WILLIAMSON  v.  NBFW  JERSETT. 

Taxation.—  Act  authortzlng  taxation  of  poor  farm  Is  repesled  by 
act  exempting  charitable  Institutions,  p.  197. 

Taxation.— Q rant  of  power  to  tax  to  townsblp  la  net  coutfet 
and  Is  always  repealable,  p.  100. 

Approved  Id  New  Orieans  v.  New  Orleans  Water  Works,  142  V.  B. 
00.  85  L.  94T,  12  S.  GL  146,  mnnldpal  corporation's  cbartM-  Is  Mt 
contract    See  note  In  8S  Am.  8t  Rep.  BSa 
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1»  U.  8.  201-20e,  32  L  923.  THE  ALASKA- 

AppMLL—  Where,  after  dlimlasal,  libel  U  Kmoided  to  art  (10,000, 
Supreme  Oonrt  h&s  Jurisdiction,  p.  206. 

DlstlncnlBbed  In  The  8.  S.  Haverton,  137  T7.  S.  146^  84  L.  SOB,  11 
S.  CL  86,  where  Clrcalt  Court  reduced  District  Court  Judgment  ta 
lew  than  $6,000. 

Appe«L— Court  will  entertain  motion  to  afBrm  wh«r*  ttien  la 
■BfflclHit  color  lor  motion  to  dismiss,  p.  208. 

ApproTod  in  Ohanute  v.  Trader,  182  U.  8.  218.  38  L.  HO,  10  8.  Ot 
W,  but  uanallT  not  otherwise. 

AdmlnUty  cannot  take  cognizance  of  suit  to  recorer  (or  death 
from  uegllgenca.  In  absence  of  statute,  p.  200. 

Approved  In  The  S.  B,  Oregon,  14  Sawy.  441,  42  Fed.  79,  and  8.  C, 
14  Sawr.  463,  45  Fed.  76,  upholding  suit  for  death  by  uegllgence 
under  Oregon  statute;  The  City  of  Norwalfe,  6S  Fed.  l(^  npholdinc 
State  law  giving  damages  for  negligent  injuries  on  State  waters; 
BIgelow  V.  Nicbereon.  70  Fed.  116.  34  U.  8.  App.  2S1.  SO  L.  R.  A. 
338,  Injuries  received  on  State  waters  are  governed  by  State  law; 
Bnndell  v.  Oompagnle  Qenerale  Trans  atlanti  que,  W  Fed.  867,  re- 
fnaing  to  enforce  law  of  foreign  nation;  The  Jane  Grey,  06  Fed. 
696.  State  remedy  for  tort  on  high  sea  Is  enforceable  in  admiralty; 
CitlEens,  etc..  B.  Co.  t.  Cooper.  22  Ind.  App.  463.  63  N.  B.  lOM, 
statute  permlttlnB  suit  by  mother  for  injury  to  child  does  not  In- 
clude foster  mother;  Tbornbnrg  t,  American  Strawboard  Co.,  141 
Ind.  446,  GO  Am.  8t  Rep.  336,  40  N.  E.  1068,  stepfather  of  bastard 
cannot  sne  for  tatter's  death;  The  Queen,  40  Fed.  696.  seamen  are 
fellow  servanta,  subject  to  negligence  of  one  another;  The  A,  W. 
Thompson.  39  Fed.  117,  and  The  St.  Nicholas.  49  Fed.  676,  arguendo. 

130  U.  8.  210-226.  32  L.  908,  BALTIMOBE.  ETC..  R.  R.  T.  HOP- 
KINS. 

Oourta.—  Mere  fact  tbst  FedersI  right  was  questioned  JusdOea 
appeal  from  Supreme  Court  of  District  ot  Columbia,  p.  222. 

Oourta— Validity  of  atatnfe  is  called  Into  question  when  pow«r 
to  pass  It  as  It  la  or  Is  construed.  Is  denied,  p.  224. 

Approved  in  Miller  v.  Coravrall  B.  B„  168  TI.  8.  133,  42  L.  4ia 
18  S,  Ct.  36,  reaffirming  rule;  Borgmeyer  t.  Idler.  150  U.  8.  415,  40 
L.  201.  18  8.  Ct  36,  claim  of  money  aa  award  under  treaty  does 
not  question  treaty's  validity;  Capital  Traction  Co.  v.  Bof,  1T4  U.  8. 
4.  18  8.  Ct  SS2.  where  act  authorizing  Jury  trial  before  Justice  was 
assailed. 

Oourta.— Declaloo  aa  to  extent  of  rallroad'a  power  under  Federal 
etatnte.  does  not  question  statute's  validity,  p.  226. 

Approved  in  New  York,  etc,  B.  B.  v.  Woodruff,  163  V.  8.  691.  38 
L.  S71.  14  8.  Ct  B77,  foUowlng  rule;  District  of  Oolumbta  v.  Gannon, 
t30  n.  8.  229.  S2  L.  923.  9  S.  CL  609,  question  whetbw  District  can 
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b«  tlablo  for  neclleence  of  Its  Koremment  does  not  qncsUon  set 
creating  sacb  gerernment;  United  States  r.  Lrocb,  18T  U.  B.  28a,  34 
L.  7€S.  U  S.  Ot  117,  denial  of  TalldJty  of  anthorttj  must  tw  direct 
to  fire  Jurisdiction;  Cook  County  t.  Calnmet,  etc.,  Canal  Oa..  IW 
V.  6.  SeS,  34  L..  1116.  11  S.  OL  440,  and  Perry  t.  Kings  Connty,  141 
U.  &C73,36L.898,128.Otl80.  both  holding  Tslldttr  of  anthoritr 
Is  not  questioned  by  dlspotlng  act  done  therennder;  Glenn  t.  Outb, 
U7  n.  S.  Seo,  ST  L.  20a.  is  S.  Ot  363,  where  one  State  cenatnied 
statute  of  another;  South  Carolina  t.  Seymour,  1^  V.  B.  SCiS,  S8 
I4.  744,  14  6.  Ct.  8TS,  where  commlseloner  of  patents  refused  to  regis- 
ter trademark;  Llnford  t.  EUIboo,  IM  U.  8.  608,  30  L.  241,  16  S.  Gt 
ISl  (see  dlsBcntlng  opinion  In  166  C.  8.  012,  SO  L.  242,  16  S.  Ct  182). 
where  qneatStm  was  whether  town  eonld  tax  agricultural  land 
Oiereln  for  municipal  purposes:  Muse  v.  Arilngton  Hotel  Co.,  168 
U.  &  43S.  42  L.  6S3, 18  8.  Ot  111,  where  Circuit  Court  Judgment  did 
not  sffect  question  of  treaty's  ralldlty;  Abbott  t.  Tacoma  Bank,  176 
n.  8.  413,  20  8.  Ct  166,  wh»e  Judgment  dlBmlselng  libel  suit  did 
not  dei»lTe  idalntltf  of  any  Federal  right;  Baltimore,  etc,  R.  R.  ▼. 
Crown,  ISl  n.  8.  428.  9  S.  Ct  7W,  33  L.  222,  dismissing  on  authority 
of  principal  case. 

Distinguished  In  Clongh  t.  Curtis,  134  n.  8.  860.  33  L.  940.  10  8.  Ot 
67A  whM«  lawful  ezlBteiic*  of  territorial  aaaembly  directly.  luTtrired. 

180  D.  8.  227-228,  83  t..  022,  DISTRICT  OF  COLUHBIA  T. 
GANNON. 

AppeaL— Talne  In  diaputs  does  not  Include  Interest  or  costs, 
p.  228. 

Approved  In  Waahlngton,  etc  K-  R.  ▼.  Harmon,  147  D.  S.  688, 
37  L.  201,  13  a.  Ot  663,  Judgment  In  tort  In  District  of  Columbia 
bears  no  Interest 

DIstlngulebed  In  Keller  t.  Aetiford,  183  U.  a  018,  83  L.  871.  10 
8.  Ot  486,  where  action  la  not  In  tort 

AppeaL— Supreme  Court  has  no  Jurisdiction  to  review  Judgment 
for  «6,000,  wltbouC  Interert.  p.  228. 

DIstlngulBhed  In  Openehaw  T.  Utah,  etc,  Ry„  6  Utah,  288;  U 
Pac.  1000,  under  Utah  statute,  allowing  Interest  on  Judgment 

Appeal.—  Interest  Is  part  of  Jurisdictional  amount  wbea  tt  Is 
part  of  dalm  litigated,  p.  228. 

Approved  In  Massachusetts  Benefit  Assn.  v.  Miles,  137  V.  8.  692, 
84  L.  8B6,  11  8.  Ot  23S,  where  Pennsylvania  Pederal  court  Judg 
roeut  Included  antecedent  Interest 

Courts.— Decision  construing  statute  aa  to  liability  of  District 
for  streets,  does  not  question  validity,  p.  229. 

Approved  in  South  Carolina  v.  Seymoor,  163  U.  8.  360,  38  L.  T4 
14  8.  Ot  878,  commlsBlonar'B  refusal  to  reglstar  tvademark,  does  net 
question  authority  under  Halted  States. 
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laa  D.  a  aav-^so,  82  l.  92s,  dibiviox  of  oolumbii  t.  mm- 
sow. 

Adjiid|«d  In  cooSonaltj  iritl)  DIoMct  t.  Gannoa,  4.  r,  anpn. 

IM  Q.  8.  280-282.  S2  U  B14,  STBVBMB  T.  mCHOLB. 

Omirto.— Cltlzeiiihlp,  to  glT*  Ctrcalt  Oonrt  ]iiilwUctl<»i,  ahaaU  k* 
aflrmatlTslj  alleged,  p.  231. 

A^roTed  !□  Tod  v.  CleTeUBd,  «tc  Rj.  66  Fed.  146,  22  U.  B.  App. 
7BT,  JurUdiptltmal  amount  must  appear  In  local  prejudice  caeee; 
Oaples  ▼.  TezcB,  etc„  Br-  87  Fed.  12,  araeDdment,  after  remoroL 
caosM  cure  pleading  which  falls  to  ahow-  right  of  removal;  John- 
•on  T,  Wells,  Fargo  ft  Oo.,  91  Fed,  8,  Circuit  Court  may  take  case 
obIj  wbm  Jurladlctlon  la  clear;  Knott  t.  McQllTray.  124  CaL  131. 
M  Pac  790.  mere  petition  la  Inanffident,  unleas  right  of  remoral 
avpear;  LawfHw  v.  Richmond,  etc..  R.  R.,  112  N.  C.  SSS,  17  S.  E.  172, 
when  ground  of  removal  Is  local  prejodlce^  all  on  one  side  must 
b«  dtlseoB  of  local  State. 

Dlatlngnlshed  In  Johnson  v.  F.  C.  Austin  Mfg.  Co.,  76  Fed.  616, 
general  averment  that  controveray  le  between  dtlzens  of  different 
States,  will  support  amendment;  Dexter  Co.  v.  Sayward.  M  Fed.  299^ 
where  question  of  Jnrlsdictlon  Is  only  raised  after  Issue  of  appellate 
eaurtfs  mandate. 

BemoTftl  petition,  or  record,  must  show  diverse  citizenship,  when 
suit  commenced,  and  when  removal  asked,  p.  231. 

Approved  In  Mattlugly  v.  N.  W.  Virginia  R.  R..  1S8  U.  8.  96;  39  L. 
no^  16  8.  Ct  726.  Graswell  v.  Relanger.  06  Fed.  630.  16  U.  8.  App. 
104,  Dnncan  v.  8t  Louis,  etc..  R.  R..  49  La.  Ann.  1702,  22  So.  92!i, 
Hemdon  v.  .SHna  Ins.  Co.,  107  N.  C.  198,  12  S.  E.  211,  10  L. 
B.  A.  IM.  and  Bradl^  v.  Ohio,  etc.,  R.  R.,  119  N  C.  745,  20  8.  B. 
170,  aU  reaffirming  rule;  Parker  v.  Ormsby,  141  D.  8.  SB.  3D  L.  606. 
II  S.  Ct.  913,  where  assignee  of  note  failed  to  show  payee's  dtlzen- 
Bhip;  Crehore  v.  Ohio,  etc..  By..  131  V.  8.  243.  38  L.  140,  9  S.  OL 
098.  Jackson  v.  Allen,  132  U.  8.  34.  33  L.  249,  10  8.  Ot  S,  and 
Fitzgerald  v.  Mlasonrl,  etc.,  Ry.,  40  Fed.  S14,  all  holding  such  defect 
cannot  be  cured  \ij  amendment,  after  removal;  La  Montague  v. 
T.  W.  Harvey  Lumber  Co.,  44  Fed.  647.  where  the  counterclaim  but 
BOt  original  complaint,  involved  Jurisdictional  amount;  Bumhara 
V.  Plrat  Nat.  Bauk.  OS  Fed.  165.  10  tt.  S.  App.  480.  substitution  of 
parties  does  uot  give  Jnrlscllctlon;  Laekey  t.  Newton  Mlu.  Co.,  06 
Fed.  630,  allegatloua  of  amended  pleading  must  refer  back;  Black- 
welt  r.  Lynchburg,  etc..  R.  R..  107  N.  G.  219,  12  S.  B.  133,  allega- 
tlons  must  be  as  to  citizenship,  not  mere  residence. 

Dlstlngalebed  In  Hulcabey  v.  Lake  Erie,  etc.,  R.  Co.,  69  Fed. 
17B,  after  trial,  objection  to  Jurisdiction  mnat  be  raised  by  writ  of 
error;  Baltimore,  etc..  B.  Co.  v.  McLanghUn,  TO  Fed.  022.  43  U.  8. 
App.  ISl,  amendment  to  pleadings  refer  back  to  dme  of  Qling 
thereof. 
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AppaftL— Berersal  for  want  of  JnriRdtctton  bdoir,  abonld  be  ■■ 
eoata  of  plaintiff,  p.  282. 

Approved  In  Crebore  r.  Oblo.  etc,  B7.  181  U.  &  24tf.  88  L.  14B,  t 
a  OL  flBS.  Tomb  t.  Pmrker,  182  XT.  8.  271.  88  L.  858.  10  a  Ot  77, 
OnTM  T.  Corbln,  132  U.  S.  590,  S3  L.  <69. 10  B.  Ot  202,  Im  OoBfluic* 
Co.  T.  Hall,  18T  D.  S.  62,  34  L.  C>73,  11  S.  Ct  D,  Kellam  r.  Keltb, 
144  U.  8.  B70.  86  I..  546,  12  B.  OL  922,  and  Orasw«U  r.  B«lanser, 
M  Fed.  S31,  IB  U.  8.  App.  104.  all  following  nile:  Balrd  t.  Blcbmond. 
etc,  R.  IL.  lis  N.  C.  G08.  18  8.  BL  eeo,  8tate  conrt  should  IgnoN 
order  of  removal,  where  sbowtng  la  fnanfflclent;  Lawson  t.  Rlcb- 
mMd.  etc,  H.  B„  112  N,  C.  387,  17  a  K.  172.  argraendo. 

Dletln^shed  In  DoweU  t.  Applegate,  162  U.  B.  880.  88  U  467.  14 
8.  OL  616,  nnreTeraed  decree  cannot  be  collaterally  attacked  bj 
partr  thereto;  Southern  Exp.  Oo.  t.  Todd,  66  Fed.  106,  12  U.  B.  App. 
351,  where  snit  la  bronght  In  wrong  Federal  district 

130  U.  8.  232-237,  82  L.  020,  BUXTON  v.  TRAVEB. 

Pnblle  landa  are  not.  except  In  special  caaea,  nntll  anrrajed  and 
approved  plat  returned  to  local  olBce,  p.  286. 

Pabllo  lands. —  Settler  on  land,  before  anrreTi  la  given  preference, 
but  be  baa  no  Inheritable  Interest,  pp.  2S6-23T. 

Approved  tn  Wasbington,  etc,  B.  R.  v.  Osboro,  160  U.  B.  108,  40  U 
IS7,  16  8.  Ct.  221,  railroad  cannot  wltbont  compensation,  take  land 
occupied  by  settler;  Goneales  v.  French,  164  V.  8.  846,  41  L.  461. 
17  Bl  Ct  loe.  no  light  of  pre-emption  exists  tlU  entry  Wed;  Nortbera 
Pac.  B.  R.  V.  Smith.  171  D.  8.  269.  IS  8.  Ot  797,  right  nnder  pre- 
emption laws  vests  only  on  payment  of  purchase  man«y;  Norton 
V.  Evans.  82  Fed.  807,  40  D.  8.  App.  674.  attempted  entry  and 
settlement  ooattx  do  rtghta,  aa  against  snbaeQuait  purchaser; 
Northern  Pac.  By.  v.  M'Cormlck.  89  Fed,  661,  where  squatter  died 
without  taking  steps  to  procure  title;  Tennessee,  etc,  B.  R.  v.  Tut- 
wUer,  108  Ala.  486,  IB  80.  669,  settler  acquires  vested  rlghU.  only 
tqr  compliance  with  preliminary  requirements;  Amy  v.  Amy,  12 
Ctah.  330,  42  Pac.  1181,  holding  auuatter's  deed  passes  only  poeses- 
alon;  Wfalttemore  v.  Cope.  11  Utah,  360,  361.  40  Pac.  2O0;  arguendo^ 

180  n.  &  238^66.  82  L.  926,  BOTILLBR  T.  DOMINGUEZ. 

n«aties.—  Courts  are  bound  to  follow  later  act  of  Congress,  la 
conflict  with  treaty,  p.  247. 

Approved  in  Aettazaran  r.  Santa  Rita  Mln.  Co..  148  D.  8.  82.  ST 
li.  377,  13  8.  Ct.  467,  Stoncroad  v.  Btoneroad,  15S  D.  8.  248,  89  L. 
969,  16  8.  Ct.  825,  BJo  Arriba  Co.  v.  United  States.  167  D.  8.  308k 
42  L.  ITO.  17  S.  Ct.  880.  Chaves  v.  Chavee  De  Sanchez.  7  N.  Mei. 
8:2.  32  Pac.  144,  aod  Lockbart  v.  Wills,  9  N.  Mex.  348,  64  Pac.  887, 
all  renfOrmlng  rule;  Apis  v.  United  States.  SB  Fed.  936,  937,  uphold- 
ing patent  to  part  of  Mexican  grant;  Grant  v.  Jaramlllo,  G  N.  Mex. 
322.  28  Pac.  511,  npbolding  title  of  patentee  against  one  dalmlng 
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imder  Mezlc&n  pKMrtptloc  liws;  GiTitAl,  ttc^  Watw  C*.  t.  Lm 
Angeles,  76  Fed.  ISS,  tr^endo. 

Pnblio  lauda.—  Mexican  and  Spanish  clalma  In  Oaltfomla, 
whether  perfected  or  not,  mnst  be  conflrmed,  pp.  217-25B. 

Approved  In  Honston  r.  Sao  Fraodaco,  47  Fed.  S30,  Ansar  t. 
Miller.  90  Cat.  S43.  27  Pac.  28»,  De  Torn  t.  Boblns(»i,  91  Cal.  37S, 
27  Pac.  B73,  De  La  Onerra  t.  Santa  Barbara,  U7  OaL  B8S,  49  Pac. 
785,  and  Barr^  t.  Barber,  126  OaL  272,  275,  B8  Pac.  698.  487,  reaf- 
firming role;  Alnaa  t.  New  Mexico,  etc.,  R.  E.,  175  D.  8.  84,  20  S.  OL 
SI,  upholding  power  of  court  of  piirate  land  clalma  to  deternilaa 
completeneu  of  Mexican  granta;  Grant  r.  Jaramlllo,  6  N.  Mex.  S22, 
S8  Pac.  611,  upholding  title  of  patentee  agaloBt  one  claiming  under 
Mexican  prescription  laws;  Chavez  t.  Chavez  De  fiancbez,  7  N.  Mex. 
71,  82  Pac.  141,  upholding  patent  aa  against  unconflrmed  Spanlah 
grant;  Tnllree  v.  Polhemus,  108  Oal.  876,  41  Pac  807.  arguendoi. 

DlBtlngnlehed  In  Malah  t.  Arizona,  164  U.  S.  007,  41  L.  tW,  IT 
&  Ct  197.  deOnite  Mexican  grant  In  Arizona  win  auppMt  taxatioa. 

130  V.  8.  266-282,  82  L.  906.  PABLET,  ETC.,  MIN.  CX>.  t.  KBBR. 

Hinea.—  B7  local  laws  of  Bine  Ledge  District,  poeseaalon  of  part 
Of  claim  Is  poBseBBlon  of  all,  p.  268. 

DIsttognlBhed  In  LaUn  v.  D0II7,  68  Fed.  388,  889,  nnder  facta. 

Approved  In  Union,  ^c,  MIn.  Oo.  v.  Warren,  82  Fed.  622,  anit 
to  qolet  title  In  Nevada,  need  not  epeci^  nature  of  plalnttlTs  tltla; 
Wall  V.  Magnes,  17  Oolo.  480,  30  Pac.  68,  party  In  possession  may 
compel  adveree  claimant  to  specify  natnre  of  claim;  Glaamann  v. 
CDonnell,  6  Utah,  4S1,  24  Pac.  638.  admitting  evidence  ot  mistake 
ta)  deed,  without  averment  of  same. 

Klneo.—  Validity  of  patent  may  be  litigated,  tn  snit  under  Utah 
practice  act  to  try  adverse  titles,  p.  2fla 

nines. —  Section  4,  rules  of  Blue  Ledge  District,  Is  governed  by 
act  of  CongreBB  of  1872,  p.  26L 

Hlnes.—  Question  aa  to  which  provision,  as  to  slzs  ef  location, 
applies.  Is  one  of  fact  for  commlBsloners,  p.  282, 

Mlscellaneona.— Cited  In  Hammer  v.  Oarileld  Hln.  Co.,  180  U.  & 
2M.  82  L.  988,  0  B.  Ot  660,  where  qnestlou  of  law  la  tried  befon 
Jury,  findings  an  presnmed  to  be  courfa. 

180  U.  8.  263-268,  82  L.  968,  UNITED  STATES  v.  INSLHT. 

Unlt«d  States  holds  all  property  for  pnbllc  purposes,  p.  285. 

Approved  la  United  States  v.  Devereux,  00  Fed.  186,  81  U.  B. 
App.  667,  where  United  States  claimed  aa  beneflciary  onder  deed 
betweoi  private  partlea. 

united  States  cannot  he  barred  by  laches,  or  statate  oC  limita- 
tions, p.  266. 

Approved  In  United  Statee  v.  IubI^,  64  Fed.  222,  12  U.  &  App. 
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12B.  and  TTDtted  States  t.  Dsllu,  «te^  Boad  Co.,  140  IT.  8.  OSS,  IB 
Ij.  en,  11  S.  CL  88S  (reTerslng  6.  (X,  S4  Fed,  SIO),  twtb  rcBlIInnlns 
role;  United  Ststea  t.  Bell  TeL  Ca,  167  V.  S.  266,  42  L.  188,  17  ■■ 
Ot  820;  stilt  to  set  aside  patHit;  United  States  t.  Bee,  54  Fed.  JH. 
7  U.  S.  App.  45&.  sntt  agalnat  conenI'B  snretlea;  United  States  r. 
Adams,  H  Ped.  IIG,  suit  aeaiost  estate  of  deceased  United  Statee 
marsba);  SUte  t.  Sponaugle,  45  W.  Ta.  481,  32  B.  B.  290.  48  L.  B. 
A.  735,  lacbes  Is  not  Imputable  to  State. 

DleUn^lshed  to  United  States  t.  Dea  Moines,  etc^  Co..  142  V.  it. 
538,  35  L.  HOT.  12  S.  CL  815,  wbere  United  States  Is  mere  formal 
party;  Stanley,  t.  Schwalby,  147  U.  S.  515,  S7  L.  262,  13  S.  CL  421. 
United  States  may  plead  statute  of  limitations;  Cburi^h  of  Christ 
T.  Beoreanlzed  Church,  71  Ped,  251,  36  U,  S.  App.  379,  laches  may 
be  defense  to  suit  to  enforce  charitable  trust;  State  t.  Des  Moines, 
96  Iowa,  536,  59  Am.  SL  Rep.  800,  6S  N.  W.  823,  31  L.  B.  A.  1B2, 
declining  after  four  years  to  annul  territorial  annexation  by  elty, 
nnder  TOld  statnte. 

ISO  U.  S.  267-280,  82  L.  959,  MANHATTAN  BANE  t.  WALEBR. 

Equity  has  Judedlctlon  of  bill  to  charge  defendant  for  breach  ot 
trust  In  regard  to  special  depoelL  p,  271. 

Approved  In  Union,  etc..  Bank  t.  QtUespie.  187  U.  B.  423,  84  U 
728,  11  S.  CL  122,  remedy  of  principal  for  application  by  bank  of  Its 
deposit  to  factor's  debt,  la  in  equity. 

Bank's  receipt  tor  securities,  given  directly  to  principal,  creates 
bailment,  and  bank  cannot  dellrer  them  on  request  of  agent,  with- 
out principal's  autborlty,  p.  277. 

ApproTed  bi  San  Diego  Connty  t.  Oallfomla  NsL  Bank,  52  Fed. 
62.  unauthorised  special  deposit  of  connty  moneys.  Is  trust  fund. 
See  88  Am.  St.  Rep.  780,  note. 

Principal  and  agant— Agent  for  Inrestment  of  trust  fund,  ran- 
■ot  pledge  note  to  secure  stranger's  debt,  p.  278. 

Miscellaneous.—  Cited  In  SL  Louis,  etc.,  By.  t.  Johnston,  133  U.  S. 
B76,  83  L.  686,  10  S.  CL  393,  and  Wasson  t.  Hawkins.  59  Fed.  234, 
ttoth  holding  money  deposited  In  bank,  hopelessly  insolvent,  to 
preeldenfa  knowledge,  recoverable;  Fisher  v.  United  States  NaL 
Bank.  64  Fed.  Til,  26  U.  S.  App.  448,  bank  president's  misrepresen- 
tation of  solvency,  entitles  discotmter  of  Its  paper  to  recover  back 
proceeds. 

ISO  U.  8.  280-283,  83  L.  904,  UNITED  STATES  v.  PILB. 

Criminal  law.—  Judgment  ot  imprisonmenL  overruling  motion  for 
arrest  thereof,  snd  tor  new  trial,  la  final,  p,  283. 

Orimlnal  law.—  Order  ataylng  execution  nntll  next  tans,  does  not 
give  court  power  to  reconsider  wliol*  eaae,  p.  288* 
Tob.  XI— 47 
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OBurts.— OwtUcate  of  dlTlchm,  rdatlnc  to  i 
CKUt  had  no  Jarlsdtctioo,  sboiild  be  <Hmii)ttM,  pk  Vt, 
Mot  dtod. 

IM  D.  B.  284-261,  S2  K  062,  DAYISS  r.  UIU.BB. 

Onatonu.—  Act  of  18S7  applied  onlj  to  caoeo  whero  nwattom  «•■ 
whether  gooda  wue  enbject  to  dnt7  or  not,  p.  887. 

OtuAomB.— Act  of  1864  predadea  proapectlTO  protMta,  GOT«rln( 
fDture  entrlea  or  Importatloiu,  p.  288. 

Approved  In  HoTnea  t.  Brewster,  46  Fad.  474,  47(L  itlpnlaUM 
that  protest  shall  corer  future  Importa.  la  IseffectnaL 

Cuatoma.—  Under  act  of  1664,  notice  of  dlesatlsf action  mar  ba 
fflTen  at  an;  time  after  collector's  decision,  and  within  ten  da^a 
Biter  liquidation,  p.  291. 

Approved  In  SaltonstaU  r.  Blrtwell,  164  D.  S.  66,  69,  41  U  SS2,  303, 
17  B.  Ct  23,  24,  affirming  S.  C.  66  Fed.  976.  33  V.  8.  App.  S2,  and 
63  Fed.  1008,  lOOB,  reaffirming  rule;  Merritt  t,  Cameron,  137  U.  8. 
M9,  84  L.  774,  11  8.  OL  176,  notice  may  precede  liquidation;  Belford 
T.  Scrlboer,  144  V.  B.  600,  36  L.  020,  12  S.  Ct.  739,  CODBtrotng  B.  8, 
I  4956,  reqalrlDg  copies  of  coprrlgbted  book  to  be  deposited  with 
librarian  within  ten  dajs  of  publication;  Sbefer  v.  Magoue,  47  Fed. 
ST3,  protest  on  eleveuth  day  la  Inaufflclent,  under  R.  8..  f  2931. 
where  tenth  day.  la  Sunday;  Burr  t.  United  States.  66  Fed.  742. 
dntlea  mnat  be  liquidated  under  law  then  In  force,  regardleaa  of 
dme  of  Importation;  Qendolfl  t.  United  Statea,  74  Fed.  501,  38  U.  8. 
App.  647,  refusing  to  presume  liquidation  under  act  of  1874.  whoe 
stamping  la  not  proved. 

DIatlnfrniehed  In  Sch^  t.  FancbA.  1S8  U.  S.  071,  84  L.  104S,  U 
S.  OL  380.  upholding  prospective  proteet,  where  recognized  by  cus- 
tom; Barney  r.  Richard,  107  U.  S.  860.  89  L.  734.  U  S.  OL  617. 
under  act  of  1840^  protest  following  deposit  to  cover  dntlea,  waa 
InsoffldenL 

ISO  U.  S.  291-301,  32  L.  964.  HAMMBB  v.  GARFIELD  HIN.  00. 

Oonrta  In  Montana  exercise  both  law  and  equity  jurisdiction, 
and  procedure  Is  same  nntll  trial,  p.  295. 

Bqnlty  cases  may  be  beard  in  Montana  without  Jnry,  bat  If  with 
Jury,  proceedings  are  same  as  at  law,  p.  296. 

Equity.—  Findings  of  Jury,  being  accepted,  must  b«  treated  aa  If 
made  by  court,  p.  298. 

Approved  In  Bhoehone  Uln.  Co.  v.  Butter,  87  Fed.  804,  00  U.  B. 
App.  046,  affirming  B.  C  70  Fed.  88,  39,  aolta  under  R.  8..  |  1828, 
t»  determine  adverse  claim,  are  In  nature  equitable. 

Oonrta.— On  error  to  territorial  court.  In  equity  caaa^  with  Jnrj. 
only  rnUnga  aa  evidence  ara  reviewable,  p.  288, 
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-Certtflcate  by  official  cnstodlaa  of  foreign  eocponta 
diarter,  duly  acknowledged,  la  auffldoit,  p.  297. 

CorporaUoaa.— Where  filing  et  cbarter  with  conntr  ncorder  la 
abewn,  filing  with  aecretary.  of  territory  preBumed,  p.  297. 

Hlaea.—  Section  8324,  B.  8.,  requiring  reference  to  natural  akoan- 
nent  meana  only  when  sucb  can  be  made,  p.  299. 

Approred  In  Brady  t.  Hnaby,  21  Nct.  468,  33  Pac.  808,  preanmp- 
tton  faTora  location  relerencea;  Hansen  t.  Fletcber,  10  Utah.  271. 
•7  Pac.  482,  trees  blaaed,  rock  monnmenta,  and  proapect  birie,  are 
anfficient;  Wilson  v.  Trlninph.  etc.,  Mln.  Ck>.,  U  Utah,  76,  TC  Am. 
St  Bep.  724,  G6  Pac.  303,  where  location  was  on  barren  hillside. 

Hinee.— When  other  mine  la  referred  to.  It  la  preanmed  ■  weD- 
known,  permanent  monument  P-  299. 

Approved  In  Book  t.  Justice  Mln.  Co„  58  Fed.  lie,  reaffirming 
mie;  Smith  T.  Newell,  86  Fed.  69,  and  Credo  Mln.,  etc,  Oo.  t. 
Highland,  etc..  Mill  Co.,  9fi  Fed.  914,  both  holding  wooden  posta 
drlTen  In  ground,  permanent  monuments:  Carter  t.  Bacigatupi,  S3 
Cal.  191,  23  Pac.  303,  presuming  creek  referred  to  to  be  well  known: 
Bramlett  v.  Flick,  23  Mont  102,  67  Ftac.  872,  where  claim  referred  to 
bad  been  located  shortly  before  by  same  claimant;  Bennett  ▼.  Rark- 
rader,  158  0.  S.  444,  89  I..  1047.  IS  S.  Ct.  S64,  arguendo. 

Utnea.— Citizenship  oath  of  one  locator,  with  recorded  notice  of 
location,  le  prima  facie  evidence  of  fact  p.  299. 

Hlnea.—  Party  In  quiet  possession,  claim  undisputed,  and  boonda- 
riaa  eaaily  traced,  mabee  prima  fade  case,  p.  800. 

MInaa.—  Burden  of  proving  forfeiture,  la  on  one  allying,  and  tt 
must  be  shown  by  clear  and  canTincIng  proof,  p.  301. 

Approved  In  Providence,  etc.,  Mln.  Co.  v.  Burke,  —  Ariz.  — ,  67 
Pac.  614,  Quiglcy  v.  Glllett  101  Cal.  469,  36  Pac.  101%  Harria  r. 
KoUogg.  117  Cal.  489,  49  Pac.  709,  Johnson  v.  Young,  18  Colo.  629. 
84  Pac.  176.  and  Bishop  v,  Balsley.  28  Or.  127.  41  Pae.  939.  all 
reaffirming  rule:  Book  v.  Juadce  Min.  Co.,  68  Fed.  118.  failure  to 
file  affidavit  abowlng  aaaeaament  work,  doea  not  work  forfeiture; 
Juatlce  Mln.  Co.  v.  Barclay.  82  Fed.  669,  locator  may  revive  for- 
feited claim,  by  subsequent  oasessment  work,  before  relocatloa  by 
another:  Debbie  r.  Caatle,  etc.,  Mln.  Co.,  9  8.  Dak.  020,  70  N.  W. 
1066.  forfeiture  for  failure  to  perform  aasesBment  wotk,  muat  be 
clearly,  ahown;  Axiom  Mln.  Co.  v.  White,  10  S.  Dak.  201,  72  N.  W. 
463.  where  assessment  work  on  one  claim  was  claimed  aa  covering 
group. 

MleceUaDeoQS.—  Cited  in  Hoffman  v.  Beecber,  12  Mont  499, 81  Pac 
06,  citing  opinion  of  State  court  affirmed  by  above  case. 

ISO  U.  8.  801-320.  32  L.  «6,  AMY  v.  WATBRTOWN. 

Oonrta.—  Act  of  1872  la  peremptory,  and  State  practice  atatntev. 
Including  method  of  aerrlng  process,  are  binding,  p.  SM. 
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ApproTed  In  Cbamberlaln  t,  Ueiuliic  4T  IM.  tft)  tv^ftflt  to 
South  OaroUni  De«d  Dot  nm  M  name  of  United  StAtM;  Park«r  i. 
DgdensboTS,  etc^  R.  Co.,  79  Fed.  81B,  Bl  U.  8.  App.  92,  ief«rMK« 
max  be  bnd  by  consent  onder  New  Tort  ctrll  procedure  code. 

DlBtlngDlabed  In  Bwlng  t.  Bnmbam,  74  Fed.  386,  aa  to  detafli  of 
court  bnatnesa;  e.  g.,  <ocketIns  canae. 

TndEinent.— UotloD  t»  Mt  aside,  beard  at  enbaeqnefit  tern.  Is 
deemed  to  bare  gone  oth  on  order  ot  conrt,  p.  81S. 

ApproTed  In  Cbllda  t.  Kanaas.  etc  By,  U7  Ho.  428,  23  S.  W. 
376,  motion  to  act  aelds  ladgment  wben  eooUnned,  snspMids  Jndg- 
mcDt 

Zdmltatlona.— Btatnte  la  aot  arrested  br  ems  qtasmodlc  and  on- 
soccessfnl  attempt  to  serro  pwcasa.  p.  S14. 

Xnniclpal  oorpomtlans.—  Process  wblch  ahonld  be  serTed  ea 
TOMjor,  cannot  be  serred  whm  maroraltj  la  Tscant,  p.  81B. 

Approved  In  Knowlton  t.  Waterto-nm,  ISO  D.  S.  S84,  83  L.  009. 
•  B.CLM2.  following  mte:  Coler  v.  Olebame,  131  U.  8.  ITS,  IS  I* 
ISO,  9  &  OL  T3&,  annnlling  bonds  signed  by  ex-mayor;  Uack  ▼. 
New  Tork,  et4U  R.  R,  172  Mass.  187.  61  N.  B.  1077,  Mie  who  per^ 
fwms  dntlee  ot  derfc  under  anotber  name,  ta  clerk;  Lonkey  t. 
Keyee.  etc„  MIn.  Co.,  21  Ner.  317,  31  Pac.  69,  17  L.  B.  A,  352,  to- 
raUdating  service  of  foreign  corporation  by  handing  copy,  to  deputy 
Instead  of  secretary  of  State;  Mariner  t.  Waterloo,  75  Wis.  441,  44 
N.  W.  61S,  annnlling  serrlce  on  ex-town  clerk. 

DletlngulBbed  In  €nloo  Pac  Sy.  t.  Novak.  61  Fed.  678,  16  D.  S. 
App.  400,  wbere  return  was  regular  on  face;  Ooleman  t.  Sanda,  87 
Ta.  696,  18  S.  B.  160  (see  dissenting  opinion  In  87  Ta.  703,  704,  IS 
S.  ■■  1S2),  holding  election  registrar's  reslgnatloB  IneffectlT«  till 
acceptance. 

Xonidpal  corporations. —  In  absence  of  head  officer,  court  eenld. 
at  cotumon  law,  direct  aerrlce  on  anotber,  f,  818. 

Frooess.— Wherv  partlcaler  method  ot  service  Is  prescribed  t^ 
statute.  It  must  be  followed,  p.  816. 

Approved  In  Stabler  v.  Alexandria,  42  Fed.  491,  general  law  for 
•ervlce  of  summons  does  not  apply  where  spedsl  law  exists; 
Eemam  v.  Nortbem.  etc,  R.  Co.,  108  Wis.  3BS,  79  N.  W.  403.  bidding 
affidavit  of  service  on  general  manager  ot  corporatlou,  bisuffldcnt 
onder  State  statute. 

Courts.— Federal  courts  will  follow  State  dedslona  construing 
State  statutes,  relating  to  service,  p.  SIS. 

Knnlelpal  eorporationa  are  subject  to  State's  plenary  power, 
which  la  unatfected  by  their  contracts,  p.  310. 

Approved  In  Savlnga,  etc.,  Assn.  v.  Alturas  Ca,  66  Fed.  081.  np- 
biding  AiTlsIon  of  county,  as  against  creditors  thereof;  Bates  v. 
Qregory,  69  CaL  8S7,  26  PM.  SfH,  municipal  corporaUoB  Is  not  re- 


Digilizcd  by  Google 


7tt  Notm  «■  n.  &  B«i>orts.  180  D.  S.  lOO-SU 

UvMd  «f  debt!  br  ehBDge  In  charter;  Wsterloo,  ete^  Ufr  O*.  y. 
8h«ii»tnn,  128  N.  X.  860,  28  N.  B.  8S2,  M  L.  B,  A.  485,  cosris 
cansot  orartbrow  Ie(talttlT«  acta  hr  liidep«id«it  luqtilqr  aa  to 
facta. 

180  U.  B.  820-82T,  82  L.  063,  AMT  T.  WATBBTOWN. 

Umltattooa.—  Language  of  statute  must.  In  general,  prerall,  t» 
gardleoa  of  raanltlng  bardeblpa,  p.  SM. 

Approved  In  Pickering  v.  Lelbennan.  41  Fed.  877,  eqnitabla  rlgbt 
to  contrfbntlon  la  eobject  to  limitation  aa  Implied  contract;  Morgan 
T.  Dm  Uofnes.  60  Fed.  200,  10  TT.  8.  App,  BOS,  refnalng  to  create 
•Kcepdm  Id  tarot  or  Infaot;  Unrray  ▼.  Chicago,  etc.,  R7.,  02  Fed. 
872,  eonit  cannot  create  exception  to  atatnte;  Leach  r.  Moore,  61 
AA.  fi87,  22  S.  W.  ITS,  where  bill  to  enforce  accounting  for  prop- 
ertj.  aatlgned  In  plalntHTa  favor,  waa  delayed  aaventaen  rears; 
Banking  Aara.  v.  Commercial  Nat.  Bank.  1£7  lU.  638,  41  N.  B.  023. 
atotntwr  suspension  of  limitation,  pending  debtor's  absence,  ts  not 
affected  b^  creditor's  posBeaalon  of  poTTMr  to  confess  Judgment; 
Bhtnis  T.  Pullman,  etc..  Car  Co.,  166  III.  170,  46  N.  B.  444,  stotnto 
mna  on  attorney's  monthly  retainer  from  next  day  of  each  month; 
Batuerman  r.  Obarlott,  46  Kan.  483,  28  Pac  1052,  statntes  of  limi- 
tation are  liberally  constmed  as  statutes  of  repose;  Powell  t.  Koeb- 
lar,  02  Ohio,  110,  40  Am.  St.  Rep.  708.3&N.  B.106.S6L.B.A.483, 
exceptions  In  statntes  of  limitation,  In  favor  of  pereoos  under  dls- 
abOlty,  are  strictly  construed. 

Distinguished  In  Bauserman  v.  Blunt,  147  D.  8.  6KS,  660,  ST  U  820i 
IS  S.  Ot  471,  following  State  Snpreme  Court's  construction. 

Umltationa.—  Evasion  of  process  Is  not  fraud,  and  reslgnatloa 
at  officer  to  avoid  It  does  not  stop  statate.  p.  826. 

FoUowed  In  Knowlton  v.  Watertown,  130  D.  S.  S20,  SS8,  82  U 
«B7,  008,  8  6.  CL  540,  541. 

DIstlngulsbed  In  Brockway  v.  Oswego,  40  Fed.  615,  wbera  creditor 
szardsed  due  diligence. 

ISO  U.  B.  827,  8Zl..Ka.  BPALDINO  T,  WATBETOWN. 
Adjudged  In  conformity  with  Amy  v.  Watertown,  q.  v,  supra, 

ISO  U.  8.  S27-S34,  82  L.  066,  KNOWLTON  v.  WATERTOWN. 

Umltatlona.—  In  Wisconsin,  filing  of  suit  does  not  stop  statnto; 
actnal  or  constmctlTe  service  la  necessary,  p.  338. 

Approved  In  Tbe  Oregon.  78  Fed.  861,  where  Intervening  padUon 
waa  filed  In  admiral^  without  arrest -of  ablp. 

180  V.  8.  S34,  S2  L.  059.  KNOWLTON  v.  WATERTOWN. 
Adjudged   In  conformity   witb    Knowlton   v.   Watertown,   %   r., 

180  TT.  S.  335-»41.  32  L.  0T7,  UNITED  STATES  v.  AVBRILL. 

Clerks  of  Dfetrlct  Conrt,  In  Utah,  are  not  ratltled  to  mora  thaa 
S3.000  a  year,  personal  compensation,  p.  830, 
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DlBUnctilsb«d  In  United  States  t.  McMillan,  Ifll  U.  &  MM^  Mb 
810;  41  L.  SOO^  807.  IT  &  Ct  80S,  Wr,  S&8,  afflrmlnc  &  C^  10  Clah, 
188,  S7  Pac.  264,  aa  to  right  «ft  dnka  In  tnntorlBl  IMmtrM  Oowta 
to  aatnnUutlon  feea. 

UlaceltaneooB.— Olted  In  Hamilton  r,  Rathbooa^  ITS  V.  1.  ttOL 
20  B.  Ot  168;  prior  acts  can  be  referred  to  c»il7  la  case  at  dvabt 

UO  U.  B.  841-848,  82  I*  006,  BROOK  t.  NOETHWEBTEBM  Ftm. 
00. 

Oonrta.-—  lt«card  In  amt  broncbt  by  asstpiee  In  Olrcnit  Gonrt,  nraat 
■fflrmatlTelr  show  aaatgnor'i  capadtr  to  sue,  p,  842. 

Oonrta.— Allegation  that  corporatlcHi  vas  "dolus  tniatneaa  tn 
State  "  Is  Inaufflclent  to  give  Jniledlctloti.  p.  S42. 

Oonrta.— Jodgment  ibonld  be  rerersed  wbere  record  does  not 
ebow  Clrcnlt  Conrfs  Jnrlsdletlon  afflrmstlTelr,  p.  848. 

Notdted. 

18D  O.  B.  843-SC8,  82  L.  8T8,  OON-8HAT-BE,  PBTITIONnR. 

Oonrta.—  Temtorlal  District  Conrta  sit  twtb  as  Federal  and  teirl- 
torlal  conrta,  p.  349: 

Approred  In  United  States  ▼.  Pridgeon,  IDS  U.  8.  DS.  88  L.  6SB, 
14  S.  OL  T49.  reafflrmlnK  mle;  In  re  WUbod.  140  D.  &  879,  SB  L.  UB« 
11  S.  OL  872,  aiYoando. 

Orlmlnel  law.—  Indiana  comnilttlnK  crimes  In  terrltoij,  are  sub- 
ject onlj  to  territorial  lawa  and  conrts,  p.  881. 

Approred  In  Torrey  t.  Baldwin,  3  Wyo.  43B,  26  Pac.  910,  sustain- 
ing taxation  of  whites  on  Shoshone  reservation;  diBsenting  opinion 
In  United  States  t.  Thomas.  4T  Fed.  4M,  majority  excluding  school 
sections  granted  to  State,  from  operation  of  Federal  laws;  BoS  t. 
Bnmey,  168  U.  8.  222,  42  L.  448,  18  S.  Ct  62,  arguendo. 

DiBtingnlsbed  In  In  re  Wilson,  140  U.  8.  8T7,  S8  L.  514.  11  S.  OL 
871,  act  of  1888  does  not  affect  territorial  District  Court's  Jurisdic- 
tion OTer  murder  by  wblte  on  reservation. 

180  U.  a  383-384.  82  L.  070;  CAPTAIN  JACK,  PBTITIONBR 
Criminal  law.— Fact  that  Indian's  crime  committed  In  Judicial 

district,  does  not  give  District  Oourt  Jurisdiction,  p.  884. 
Notdted. 

180  U.  8.  384-308,  S2  L.  084,  RBTNBS  t.  DUMONT. 

Banka.— Bonds  of  tbtrd  parties,  pledged  to  secure  drafta,  eaniiat 
be  held  to  secure  another  debt  balance,  pp.  864-860. 

Banks.- As  against  stranger,  resolution  of  collapalng  natlena] 
bank,  preferring  officer,  la  not  dedslve  of  facta,  p.  887. 

Banks.—  Bonds  pledged  to  guarantee  remittance,  cannot  be  hdd 
aa  security  for  balance  of  acconnt,  p.  800. 

Approved  In  Armstrong  t.  Chemical,  etc.,  Bank,  41  Fed.  230i  6 
L.  R.  A.  230.  and  &..  and  Bacon  t.  Bacon.  94  Va.  684,  27  a  B.  871; 
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betk  kaMlof  banker  bu  no  (enerol  Ilea  on  ucnrltlH  ptedfed  far 
■VedfiedeM. 

Beaks.—  J^ectOe  pledc*  irltlidraira  Hcnritr  from  feneni  banlMc'e 
aen.  p.  300. 

B«nk«.— Oenenl  Uen  arises  oat  of  ccntract  expressed,  or  Implied 
from  ossgo;  bnt  sucb  liens  are  not  (BTored,  p.  891. 

Approved  II  Oockrill  t.  Jotjx,  82  Ark.  221,  36  6.  W.  223,  bank 
bu  Uui  on  debtor*!  notes.  left  with  It  for  coUecaon. 

Hulk's  K»eral  Uen  does  not  attach  to  aecnrltlcs  acctdentally  !■ 
possession,  out  of  conrss  a€  bnslness,  p.  801. 

Approved  In  Tardier  t.  PbUter,  167  D.  B.  SD&.  42  U  197,  17-8. 
Ot  HO.  where  clearlnK-honse  appropriated  assets  of  Insolvent  bank. 

Apjiesl.—  Acceptance  bj  appcllsnts,  of  what  waa  rightly  theirs.  Is 
not  admission  that  decree  was  correct,  p.  SM. 

Approved  In  Taliaferro  v.  First  Nat.  Bank.  71  Md.  217,  17  AO. 
MHO.  when  owner  accepted  from  bank,  part  of  proceeds  of  nnan- 
thorteed  sale  of  securities;  SUte  v.  Central  Pac.  B.  B.,  21  Nev.  178, 
26  Pac.  226,  where  plaintiff  accepted  amount  ot  Judgment  below, 
pending  bis  own  appeal,  but  after  dismissal  of  defendant's;  T^ler 
V.  Shea,  4  N.  Dak.  362,  00  Am.  EL  Rep.  662,  81  N.  W.  470.  where 
reversal  of  Judgment  could  not  affect  right  to  benefit  accepted. 
Bee  10  Am.  8L  Rep.  216,  note. 

Bqni^.— Suit  Involving  several  partlea,  to  recover  bonds,  sn 
whkb  detoidant  has  collected  coupons,  Is  In  eqnltr,  p.  S04. 

AppeaL—  Where  subject  Is  of  class  of  which  equity  has  cogntB- 
ance,  Ic^al  r«m«dj  cannot  be  urged  for  first  time  on  appeal,  p.  VM, 

Aj^iroved  In  l^ler  v.  Bavage,  143  U.  &  97,  36  L.  8S,  12  8.  OL 
S46.  Preteca  v.  Uaxwell  L«nd,  etc.,  Co.,  60  Fed.  676,  677,  4  D.  8. 
App.  S28,  Rernolda  v.  Watklns,  60  Fed.  B2S.  22  TT.  8.  App.  8S.  Inter- 
natl<mal  Trust  Go.  v.  Norwlcb,  etc..  Ins.  8oc.,  71  Fed.  88,  86  U.  8. 
App.  277,  and  Ixme  Jack  HIn.  Co.  v.  Hegglnson,  82  Fed.  91,  48  U.  8. 
App.  467,  an  reaOrmtng  rule;  KUbonm  v.  Snnderland,  180  U.  8.  614, 
82  L.  1000,  B  8.  Ct.  606,  objection  should  be  prior  to  entering  upon 
full  defense;  Brown  v.  Lake  fluperin-  Iron  Co..  184  D.  8.  CiSS,  33  I^ 
102S.  10  S.  Ct  006,  HolUns  v.  Brierfleld,  etc..  Iron  Co.,  ISO  U.  8.  381, 
37  L.  1116,  14  8.  Ct  120,  Elder  v.  UcGlaskey,  70  Fed.  666,  37  V.  8. 
App.  1,  and  Waterloo  Mln.  Go.  v.  Doe,  82  Fed.  49,  48  U.  8.  Atv. 
410.  all  Involving  questions  of  necessarr  prelimlnarr  action  at  law; 
PoUock  V.  Fnrm««,  etc..  Trust  Co.,  167  U.  S.  664.  39  L.  810.  IB  8; 
Ct.  670,  where  stockholders  sued  to  prevent  company,  making  re> 
turn  for  taxes  under  contested  law;  Perego  v.  i>odge.  103  D.  8. 
164,  41  L.  116,  16  B.  Ct  073,  where  plalDtiff  aougtat  to  have  his  own 
bill  dtsmlssed;  Dederick  v.  Fox,  56  Fed.  717,  718.  where  objection  t» 
bin  In  equity,  for  Infringement  was  flnt  made  at  flnal  bearing; 
Levi  T.  Xvana,  67  Fed.  681.  18  U.  A.  App.  208,  when  WpaUaol 
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TotmtarllT  sppeared  uid  cxpneBl;  waived  qacBdw  of  eqoltablP 
JorlBdlctloii;  Foltx  v.  BL  Loula,  etc^  By^  60  Fed.  322,  19  U.  8.  App. 
SUB,  In  Injnnctloa  suit;  TJnioa  Fac  By.  t.  HutIb,  63  Fed.  80S,  2T 
U.  8.  App.  4S0,  wbere,  In  action  of  damasea,  replication  aonflit  to 
avoid  releaae  of  liability  for  fraud;  WeBtern  Electric  Co.  t.  Beedy, 
6S  Fed.  IM.  where  decree  In  Infringement  sutt,  aaklnf  InJnnctloD 
and  accounting,  was  entered  after  patent  expired;  Waite  t. 
O'Neal,  72  Fed.  852,  applying  rale  In  original  conrt,  after  final 
bearing;  Temple  t,  Glasgow,  80  Fed.  445,  42  TT.  B.  App.  417,  aa  to 
recelrenhip  of  corporate  property,  not  covered  by  ll«i;  Qnarantee 
Co.  V.  Meebantcs,  etc,  Tmst  Co.,  80  Fed.  772,  47  U.  B.  App.  91, 
wbere  account,  tbough  complicated,  was  not  atrlctly  mntnal;  Scbool- 
fleld  V.  Bhodea,  82  Fed.  1S7,  49  C.  8.  App.  492,  wbere  eqnltable 
defoiae  to  action  at  law  was  flrat  attacked  on  appeal;  Inaley  v. 
United  Btatei,  ICO  U.  S.  615,  87  U  1166, 14  8.  Ct  169.  question  aa  to 
appropriate  proceeding  for  recovery  of  forfeiture  of  bail  bond.  Is 
not  Jnriedlcdonal;  Book  v.  Justice  Mln.  Oo„  68  Fed.  829,  832,  flUng  of 
bill  In  equity,  reference  to  examiner,  and  submission  to  court,  of 
testimony,  waive  Jury;  Waahbura.  etc..  Mfg,  Co.  v.  Cincinnati 
Wire,  etc,  Co.,  42  Fed.  676,  Ryder  v.  Baleman,  93  Fed.  22,  and 
Waddlngbam  v.  Bobtedo,  6  N.  Mex.  376,  28  Pac  672,  arguendo. 

Dlstlngulsbed  In  Allen  v.  Pullman's,  etc..  Car  Co.,  129  U.  S,  662. 
>6  L.  806,  11  8.  Ct  6SS.  and  Hoey  v.  Coleman,  46  Fed.  223.  both 
dlsmlaalng  bill  to  enjoin  collection  of  tax;  Mills  v.  Enapp,  39  Fed. 
695,  where  complaint  shows  adequacy  of  action  at  law,  and  objee- 
tlon  Ib  raised  at  hearing;  M'Connell  v.  Provident,  etc..  Aasur.  Soc 
80  Fed.  116,  87  U.  S.  App.  213,  and  Small  v.  Lutz.  34  Or.  138,  55 
Pac.  581,  wbere  subject  Is  entirely  without  pale  of  equity;  In  re 
lyier,  140  V.  8.  181,  37  L.  606.  13  &  Ct  789.  ar^endo. 

130  n.  8.  396-412,  82  L.  079.  GIBBS  v.  BAI/TIUOBB  GAS  CO. 

Piine^wl  and  agent— Agent  privy  to  unlawful  designs  of  par- 
Uac.  and  aiding  tbereln.  cannot  recover  compensation,  p.  406. 

Approved  In  Texas,  etc..  By.  v.  Sontbem  Pac.  By.,  41  La.  Ann. 
984,  17  Am.  Bt.  Bep.  457,  6  So.  898,  refusing  to  enforce  Illegal 
railroad  contract  to  divide  profits;  Davis  v.  Gemmril.  73  Md.  643.  21 
AtL  T16;  wbere  claimant  advanced  money  to  stockholder  to  enable 
him  to  obtain  personal  Judgment  against  corporation  creditor. 

Oonbacts.—  Agent  negotiating  combination  to  keep  up  gas  ratee. 
contrary  to  statute,  cannot  recover,  pp.  408-412. 

Approved  in  Bmythe  v.  Henry,  41  Fed.  709,  Indian's  deed  void 
against  express  statute,  is  not  color  of  title. 

Qaa.—  Rlgbt  to  amend  charter  being  reserved,  gas  company,  may 
be  forbidden  to  combine  with  another,  p.  408. 

Approved  in  Louisville  Water  Co.  v.  Clark,  143  U.  8.  14,  86  L.  69, 
12  B.  Ct  360,  uplitddlng  repeal  of  water  company*a  Immunity  tron 
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iBxatlaa;  United  Btatea  v.  Union  Fee  Rj^  160  U.  &  BT,  40  U  812, 
16  S.  OL  SiOi,  npfaoldlng  coi^i«ssloiisl  poir»  to  rMialn  dBfrnOtitt 
to  operate  Its  own  telegraph  department;  GoTtnirtoD  t.  Emtnckr, 
173  U.  B.  280.  10  8.  Gt.  388,  and  dtlsena'  Bkt.  Buk  ▼.  OmuBboro. 
ITS  U.  8.  647,  19  8.  Ct  634,  botb  boldlnir  Intent  not  te  rapeal  taza- 
tl<m  statute,  mnst  be  nnmtstakal*!;  exprassed  to  mmkt  tt  Irrepeal- 
able;  dlaaendng  opinion  In  ConmcHiwealtb  t.  Farmera'  Bank,  97 
K7.  626,  31  8.  W.  lOZl,  majorltr  boldlns  acceptance  of  Hewitt 
rerenne  law,  bj  banks,  CMWtltuted  Imrocable  tax  contract. 

<Ha.—  Bopplying  of  goa  la  pnbllc  duty,  and  company  cannot  dis- 
able Itself  toy  contract,  from  perfonulng  It  pp.  408-410; 

ApprvTcd  In  Oentral  Transp.  Co.  T.  PuUinaD'i  Car  Co^  ISO  U.  S. 
H,  8S  L.  66,  11  8.  OL  486,  annullliv  agreement  of  car  company 
not  to  mantafactnre  for  ninety-nine  y<eara;  United  States  t.  Freight 
Association,  166  U.  8.  833.  334,  41  K  1020^  17  S.  01  EBB  (see  dissent- 
ing opinion  In  166  U.  8.  373,  874.  «1  L.  1068,  17  8.  Ot  D71),  reTcrsIng 
S.  C„  68  Fed.  73,  19  U.  6.  App.  36,  24  L.  R.  A.  86  (see  dissenting 
opinion  In  68  Fed.  84,  87,  88,  19  D.  8.  App.  36,  24  L.  R.  A.  91.  92. 
9S>,  annnlling  raUroad  contract  anbmltting  freight  rates  to  associa- 
tion; Oliver  T.  Gtlmore,  62  Fed.  666,  666,  refusing  recovery  on 
contract  restricting  uannfactnre  of  hinges;  Chicago,  etc..  Ry.  t. 
Wabash,  etc.,  Ry.,  61  Fed.  907,  999.  27  U.  8.  App.  1.  and  Texas, 
ate.  By.  T.  Bontbem  Pac.  Ry.,  41  La.  Ann.  9S1,  IT  Am.  Bt  R^. 
464.  8  So.  892,  both  annnlUog  agreement  of  competing  roads  to 
divide  proflte;  Texas,  ete.,  Ry.  v.  Jnneman,  71  Fed.  043,  30  U.  8. 
App.  641,  holding  railroad  liable  for  negligence  of  agent;  Fox,  ete.. 
Bted  Oo.  T.  Schoen,  77  Fed.  31,  annnlling  contract  against  menu- 
factnre  ot  car  tmck  frame;  United  Btates  t.  Addysten,  etc.  Steel 
Co.,  SB  Fed.  291,  64  U.  8.  App.  761,  annulling  pooling  contract  of 
Iron  pipe  companies;  Metn^wlltan  Tmst  Oo.  t.  Oolnmbns,  etc,  Ry.. 
05  Fed.  22,  annulling  railroad's  agreement,  limiting  Ite  right  to  ship 
coal;  Vlsslla.  etc.,  Ught  Oo.  ▼.  Sims.  104  Oal.  8»,  48  Am.  SL  Rep. 
100,  37  Pac.  1044,  holding  lease  of  lighting  plsnt,  void;  People  v. 
Chicago,  etc  Tmst  Co.,  130  IB.  208,  301,  IT  Am.  Bt.  Rep.  SS2,  339. 
22  N.  B.  808,  80e.  8  L.  R.  A.  S0^  60S.  and  n.,  denying  power  ot 
one  gas  company  to  hcdd  stock  In  another;  Cleveland,  etc.,  Ry.  v. 
Closser,  126  Ind.  362,  22  Am.  8L  Rep.  605,  26  N.  B.  164,  0  L.  R.  A. 
T61.  and  n.,  holding  railroad  contract,  pooling  freight  rates,  void; 
Portland,  etc..  OH  Co.  v.  State.  186  Ind.  66,  34  N.  H.  818,  M 
L.  R.  A.  040,  gas  company  may,  by.  mandamus,  be  compelled  to 
furnish  gas;  Coy  v.  Indianapolis  Gas  Co.,  146  Ind.  661,  46  N.  B.  19. 
36  L.  R.  A.  636.  failure  of  gas  company  to  supiriy  applicant.  Is 
setkMtable  tort;  8tate  v.  PorUand.  etc..  Oil  Co..  153  Ind.  488,  T4  Am. 
St.  Rep.  319,  BS  N.  E.  1001.  where  two  dty  gas  companies  com- 
bined to  flx  prices;  BUlaon  Co.  v.  Fannlngton.  etc.,  Power  Co.,  82 
Me.  471,  19  Atl.  860,  holding  electric  company  a  qnasl-pnbllc  cor- 
poration, exempt  under  statute  from  Insolvent  laws;  Olnclnnatl, 
Mc.,  Ry.  T.  Bowling  Greea,  67  Ohio  St.  345.  40  N.  B.  123.  41  L.  R.  A. 
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(2T,  and  IL,  clectrlc-Usbt  company  U  bonDd  to  ?u<nfib  Ugbt  tn- 
PatOkIIt,  and  at  reasooatle  price;  Rlcbarda  t  ...jner^  etcv,  SeaUng 
Oo.,  St  W<B.  SIS,  S8  N.  W.  788,  restnilnt  <h  trade,  tmlaM  reason- 
ably la  void;  diaaentlDg  opinion  In  Bath,  etc„  U^t  Oo.  ▼.  OUffy, 
161  N.  T.  42.  44,  <B  N.  E.  39S.  396.  1«  L.  R.  A.  ffTO,  ffTl.  majority 
awarding  lessor  rest  due  on  lease  of  Ugbttng  plant 

DlatlngutBhed  In  Oowan  t.  Falrbtotber,  IIS  N.  a  414,  S4  Am. 
8t.  B«p.  737,  24  a.  E.  214,  82  L.  R.  A.  836.  and  n.,  where  vender 
of  newapaper  agreed  not  to  engage  In  same  bnalness;  Qneen  Ina. 
Co.  T.  SUte,  88  Tex.  266,  24  S.  W.  402,  22  L.  R.  A.  492.  iDBurence 
bnslneaa  la  not  trade,  nnder  local  statnte;  Oommerclal,  etc.  Power 
Oo.  T.  racoma,  17  Waab.  671,  00  Fac.  CM,  upholding  asdEDinait 
•r  ctty  francbleea  nudar  statute. 

Contract  In  reatralnt  of  trade.  If  reasonatde,  and  not  tavolTlBg 
pnblic  welfare,  la  Talld,  p.  400. 

Approred  In  Fowle  r.  Park,  ISl  U.  B.  96,  33  L.  74.  B  S.  OL  062. 
opb^dlng  coDtract  to  divide  territory,  and  maintain  price  of  patent 
medicine:  United  States  v.  Preigbt  Assn.,  68  Ted.  67,  70,  71.  72,  U 
D.  B.  App.  86.  24  U  B.  A.  82,  83,  84,  affirming  S.  C,  SS  Fed.  440, 
npboldlng  railroad  freight  association  contract  wblcb  eatabltabea 
reaaonable  rates;  0.  F.  Simmons  Medicine  Oo.  t.  aimmoDs,  SI  Fed. 
166,  npboldlng  agreement  of  employee  of  medicine  mannfactnrer 
not  to  make  same  medicine;  Amer.  Btrawtxtard  Co.  t.  Haldemaa 
Paper  Oo„  S3  Fed.  624,  S4  U.  8.  App.  428,  nphcddlog  covenant  of 
paper  mill  leasee,  not  to  make  certain  clans  of  paper  there;  Hitch- 
cock v.  Antbony,  83  Fed.  781.  64  U.  S.  App.  44C.  npboldlng  contract 
•f  dock  vendor  not  to  engage  in  coal  bnaineSB,  aa  to  Immediate 
locality;  Trenton  Potteries  Co.  v.  Olypbant  —  N.  J.  — ,  43  AtL  726. 
mforclng  vendor's  contract  not  to  engage  In  pottery  bnalness.  aa  to 
territory  reasonably  covered  thereby;  Cowan  v.  Falrbrother,  118 
N.  O.  412,  64  Am.  St  Rep.  786,  24  B.  E.  213.  82  L.  R.  A.  836,  and 
n.,  upholding  contract  by  vendor  of  newspaper  not  to  engage  In 
same  business  In  State;  Cesar  v.  CapeU,  83  Fed.  421,  and  dissenting 
opinion  in  United  States  v.  Freight  Association.  166  U.  8.  KSO,  41 
L.  1080.  17  8.  Gt  662.  arguendo. 

Dtetlngutsbed  In  Oliver  v.  Gilmore,  62  Fed.  66B,  arguendo. 

Contracta.—  Distinction  between  malum  In  se  and  malum  problbl- 
tum  no  longer  applies  to  contracts  prohibited,  p.  411. 

Approved  In  Eobn  v.  Melcher,  43  Fed.  644,  10  L.  B.  A.  441,  vendor 
cannot  recover  for  liquor  Bold  to  pharmacist  to  be  illegally  retailed; 
Nave  V.  Wilson,  12  Ind.  App.  43,  38  N.  E.  878,  holding  bucket-shop 
contracts  illegal  and  void;  Harvey  v,  Merrill,  150  Mass,  11,  16  Aa 
St.  Rep.  IGT,  22  N.  E.  52.  6  L.  B-  A.  206.  and  n.,  holding  wagering 
contracts  Illegal  and  void. 

Distinguished  In  Creaar  v.  Capell.  83  Fed.  417,  upholding  real 
mortgage  to  foreign  corporation,  wblcb  baa  not  compiled  wttli  State 
Uw. 


Digilizcd  by  Google 


TIT  NotM  on  U.  &  Report!.  UOTI.  & 

IW  V.  B.  412-«1(1,  S3  L.  9W,  ROBBRTSON  t.  SAIXWOH. 

Owttomm.—  Common  deelgnatloB  at  food  artlclM  la  afliiilinite  h 
MDstnitng  tariff  law,  p.  416. 

Onstoma.— Commercial  desiKnatloD  la  flnt  to  be  Mnalderad  b 
cooatruicg  tarlfl  laws,  p.  41S. 

AKiroTed  in  Amer.,  etc.,  Twln«  Co.  t.  WortbbiKton,  141  U,  8. 
472,  35  L.  82S,  12  8.  Ct  56k  foUowlng  rule;  XopUtz  T.  Hedde^  14B 
V.  8.  SS7.  SS  L.  963,  13  a  Gt  12,  men'*  bats  are  aot  "  bonneta " 
wlttilD  commercial  dealgnatloD;  Nix  t.  Hedden,  149  U.  B.  3OT,  37  L. 
747,  13  S.  Ct  862,  tomatoea  are  "  Tegetabtes  "  net  "  fruit; "  Cad- 
walader  t.  Z^l  1B1  U.  8.  176,  S8  L.  IIS,  14  B.  Ot  280,  trade  meanlnf 
preralls  over  ordlnarr  meaning.  If  different  therefrom;  Bonn  t. 
Magone,  169  U.  S.  42%  40  L.  204.  16  a  CL  68,  and  Salmon  t. 
BobertBon,  41  Fed.  SIA,  botb  boldlng  beana  are  **  TOgeUblea,"  not 
"  aaeds; "  United  States  t.  Buffalo,  etc,  Fnel  Co.,  78  Fed.  Ill,  4S 
V.  B.  App.  84B,  commercial,  or  ordinate  meanlof  prevalla  oTer 
eelendflc  or  technical.  Approved  alao  In  following  caaea,  claesifrliiff 
arUcles  designated:  Lots  t.  Hagone,  163  U.  S.  108,  38  L.  658,  14 
8.  Ot  779,  "  BBccharlne; "  Fink  v.  United  SUtee,  170  D.  B.  687,  « 
L.  1154,  18  B.  CL  771,  "  mnrlate  of  cocaine; "  Erbardt  r.  TJllman. 
Bl  Fed.  416,  1  U.  8.  App.  2S7,  brass  buttons;  In  re  H.  B.  Claflln  Co.. 
62  Fed.  123.  1  U,  S.  App.  666,  hemstitched  cotton  bandkercbtefs; 
United  Statea  t.  Jonas,  S3  Fed.  169,  56  U.  S.  App.  67,  embroidered 
and  hemstitched  handkerchiefs;  In  re  Irwin,  62  Fed.  162.  refined 
banilte;  "Zante  Cnrrants,"  7S  Fed.  188,  Zante  cnrrants:  Field  t. 
United  Statea,  78  Fed.  SOS,  46  U.  S.  App.  1,  whEte  frilled  mnslln*: 
Orace  y.  Collector  of  Gnstoms,  79  Fed.  SIO,  48  U.  &  App.  20, 
bock  bottles. 

Miscellaneous.— Cited  In  United  States  r.  Field,  71  Fed.  614.  34 
U.  8.  App.  452.  boldlng  general  words  do  not  embrace  spedflcally 
designated  article;  e.  g^  Tonma^  velret  carpets. 

ISO  U.  B.  410-426.  82  L.  901,  FRIBDLAIfDaB  t.  TBZAS.  BTC, 
BY. 

Carrier  Is  not  liable  tm  blU  Issued  without  deUrerr  of  goodi, 
tbongh  In  bona  flde  hands,  pp.  424-426. 

Approved  In  Mat  Bank  v.  Chicago,  etc.,  R.  Co.,  44  Minn.  2S3,  SO 
Am.  Bt  Rep.  573,  40  K.  W.  846,  0  L.  R.  A.  268,  and  n.,  reaffirming 
role;  Missouri,  etc.,  Ry.  v.  McFadden.  164  U.  8.  161.  SB  L.  946,  14 
e.  ct  091,  where  railroad  never  received  cotton  left  with  compreaa 
Gompan^,  to  be  compressed  before  shipment;  Lake  Shore,  etc.,  Bj. 
V.  Live-Stock  Bank.  178  111.  619.  63  N.  B.  S28,  carrier  la  not  estopped 
to  deny  receipt  of  sooOk  from  plaintiff;  Louisville,  etc,  R.  B.  v. 
Wilson,  110  Ind.  365,  so  far  as  bill  is  receipt  as  opposed  to  contract 
It  may  be  explained  by  pared;  Lazard  v.  Merchants,  etc,  Transp. 
Co.,  78  Md.  IS,  26  Atl.  888.  shipowner  Is  not  liable  to  transferee 
of  bin,  for  goods  not  delivered  to  ship;  Balelgh.  etc  B.  R.  v.  Lowe, 
UQ  Ob.  32S,  330,  28  8.  B.  868,  theft  of  bill  after  deUvery  of  gooda 
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to  ctthier,  does  not  defeat  owner's  rlfht;  OIbt  t.  Otg*.  1  Tex.  Qt. 
App.  683,  20  S.  W.  Offl,  owner  of  tort  cotton  rece^iti  !■  not  estopped 
to  maintain  tMe,  If  not  nexUxent;  Ptilard  t.  Beardoa,  6D  Fed.  St9, 
21  U.  B.  App.  638,  ar^nendo. 

DlstlnralBfaed  In  The  Gnldlns  Star,  62  Fed.  416,  ZS  IT.  0.  App. 
S44.  denying  maritime  Iteo  on  eblp  wblcb  was  to  bare  taken  goodi 
burned  on  wbarf;  Walters  t.  Western,  etc,  B.  Co.,  6S  Ped.  896, 
boldlug  carrier,  wblcb  deUvras  gooda  to  conalgnea'i  purcbaaer,  liable 
to  bank  for  adTUices  aecared  by  blU;  Loutartlle  Trust  Oo.  t. 
LonfsTlUe,  atc„  R.  Co..  76  Fed.  467,  48  U.  S.  App.  6D0,  gnerantM 
en  negotlabte  railroad  bond,  payable  to  bearer,  Is  Itself  negotiable. 

Fraud.— Of  two  Innocent  parties,  he  wbo  enabled  tlilrd  persea  la 
commit  fraud,  must  snffer,  p.  42B. 

Approved  IM  Walters  r.  Western,  etc^  R.  Co.,  66  Fed.  870,  when 
railroad  Dogllgently  failed  to  require  dellvwy  of  bills. 

Oaniars.—  Agent's  frsudulent  act  In  giving  bill  lo€  goods  not 
delivered.  Is  not  wltbln  scope  of  authority,  p.  426. 

AH^oved  la  Dun  v.  City  Nat  Bank,  68  Fed.  179,  14  V.  8.  App. 
686,  S3  L.  R.  A.  682,  dmylng  liability  of  mercantile  agency  for 
fraudulent  statements  of  Its  sub-agent;  Amer.  Security  Go.  v.  Psnly, 
72  Fed.  4S2,  88  D.  8.  App.  264,  bank  Is  not  liable  to  surety  company 
for  president's  represeotatlon  of  cashier's  bonesty. 

Distinguished  In  Walters  v.  Western,  etc.,  R.  Co.,  66  Fed.  389, 
where  railroad  was  guilty  of  negligence:  St  Louis,  etc^  Ry.  v. 
Ryan,  66  Ark.  248,  19  B.  W.  839,  company  la  liable  tor  tlcfcat 
agent's  excessive  charge. 

130  U.  B.  426-434,  32  L.  970,  BHBPHBBD  T.  BAl/nMORB,  BTO, 
R.  B. 

Ballroada.—  Ohio  statute,  providing  compensation  tor  damage  t* 
property  "  at  «  near  "  railroad,  coostmed,  p.  480. 

Approved  Id  Little  Rock  v.  Katzeneteln,  62  Ark.  112,  U  B.  W. 
200,  upholding  taxation  for  local  Improvements  of  property  nearby 
whicb  Is  physically  or  commercially  afTected. 

Distinguished  In  Wheeling,  etc.,  R.  R.  v.  McLaughlin,  16  Ohio 
C.  C.  7,  8,  where  Injury  consisted  merely  In  use  of  tracks. 

Adlxesda.— Ohio  ststute  does  not  alltnr  recovery  for  temporary 
injnry  bf  obstructing  street,  p.  43S. 

Approved  In  Fttch  v.  New  York,  etc.,  B.  R.,  66  Oonn.  420,  20  Att 
345,  10  L.  B.  A.  188,  adjacent  railroad  may  make  asms  temporary 
uses  of  street  as  other  owners:  Birch  v.  Lake  Roland  Co.,  83  Md. 
S71.  84  AtL  1014,  damage  to  property,  by  elevated  railroad  it  loss  ol 
rental  w  nssble  value;  Chesapeake,  etc.,  Teleph.  Co.  v.  Ma<:di<s>ile. 
74  Md.  61.  28  Am.  St  Rep.  228,  21  AtL  694,  holding  ^mllarly  where 
damage  was  by  erection  of  telephone  p<4e;  Morris  ft  Co.  v.  Colum- 
bian, etc..  Dry  Dock  Oo„  76  Ud.  867,  26  AtL  41S,  11  L.  B.  A.  86ft 
and  n^  arguendo. 
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BAllTMidB.—  CaoMi  of  action  for  obetnictlDK  lUeet  tat  tor  pir- 
manent  IbJoit  should  be  separmtely  sUted,  p.  428. 

lao  V.  B.  4«M39,  S2  L.  866,  ANBHiS  t.  SLAU80N. 

Oonrta.— Review  of  Clrcnlt  Courfi  decisions  ts  ragvUted  ezctv- 
«lTel7  br  acts  of  Congress,  p.  4B8. 

A.pproTed  tn  Bidet  t.  UcCIaekey,  TO  Fed.  E>D6,  87  D.  B.  App.  tSft. 
and  Duncan  t.  Atchison,  etc.,  B.  Co.,  72  Fed.  810,  «4  U.  8.  App.  4ST, 
both  applying  rale  to  Olrcult  Court  of  Appeals;  ^Ipmaa  v.  Ohio 
Opal  Exchange.  70  Fed.  654,  37  TT.  B.  App.  471,  notwithstanding 
stipulation  of  parties  to  CMitrary;  McNeill  t.  Andeo,  40  Fed.  46, 
obiter. 

Conrts.—  Supreme  Oonrt's  power  of  review  extends  wUy  to  qne* 
tlons  of  law  appearing  upon  record,  p.  438. 

Approved  In  Olenn  v.  Pant.  134  U.  S.  401,  33  L.  970,  10  B.  Ct  681. 
and  Davenport  v.  Paris,  136  U.  6.  581.  84  Lu  H8,  10  8.  Ot  1004. 
both  affirming  court  below  where  facts  stipulated  were  Insi^dent 
to  authorise  review;  United  States  v.  Carr,  61  Fed.  804,  10  U.  B. 
App.  STO.  where  bill  of  exceptions  Is  fatally  Irregular,  sole  questlMi 
ta  wlietber  complaint  could  support  Judgment 

Courts.—  Law  questions  tn  Federal  court  on  trial  ot  fact  cannot 
be  pert  of  record  unless  trial  Is  by  Jury,  p.  438. 

Approved  In  Rogers  v.  United  States.  141  U.  S.  656.  36  U  856,  13 
&  Ct  »4.  and  Sbipman  v.  Stralt&vltle  Uln.  Co..  168  U.  8.  801,  89 
L.  1016,  U  8.  Ct.  888,  both  declining  to  review  exceptions  where 
Jury  was  not  waived  in  writing;  Oudaby  Packing  Co.  v.  Sioux  Nat. 
Bank,  69  Fed.  786.  32  D.  8.  App.  600.  where  bill  of  excepU<xis  failed 
to  show  written  waiver  of  Jury;  Merrill  v.  Fl<^d,  60  Fed.  850,  B 
V.  8.  App.  00,  argrnendo. 

AppaaL— Where  trial  la  by  court  or  before  relM«e,  only  questlwi 
where  facta  are  sufficient  Is  reviewable,  p.  488. 

Reaffirmed  In  Sbipman  v.  Ohio  Coal  Exchange,  70  Fed.  eSBt  87 
n.  8.  App.  471,  and  Cudaby  Packing  Co.  v.  Sioux  Nat.  Bank,  TO 
Fed.  474,  40  U.  a  App.  142. 

Appeal.—  Trial  by  Judge  in  cbambeis,  facts  by  Jory,  renders  bill 
of  exceptlona  nnavalUng,  p.  4S0. 

180  U.  8.  430-462,  32  L.  997,  BADEAU  v.  UNITED  STATES. 

Army  officers,  retired,  accepting  consular  office,  csnnot  draw  army 
pay.  altbougb  not  deemed  to  have  resigned.  P.  461. 

Ai^roved  In  United  States  v.  King,  147  U.  8.  eso.  37  I>.  829,  18 
8.  Ct.  440,  denying  Circuit  Court  clerk  per  diem  psy  for  services 
In  selecting  Jury;  Mnllett  v.  United  States,  160  V.  8.  571,  37  L.  1186, 
14  S.  Ot  192,  denying  napervlsing  architect  of  treasnry.  eztrm  pay 
for  planning  erectliHi  of  department  bnildtng. 

Xoney  paid  under  mistake  ot  Uw  cannot  be  recovered,  p.  402. 


Digilizcd  by  Google 


ISO  C  S.  4SZ-48S  ITot«B  on  U.  S.  Report!.  m 

Hon^  IMtId  as  saiuy  to  de  facto  oBl<XT  cannot  b«  recoTered  brntk, 
even  hj  govemmait,  p.  402. 

ApproTCd  In  Painter  t.  Polk  Co..  81  lowt.  24C  25  Am.  BL  Sep. 
480,  47  N.  W.  SS,  connty  cannot  racDver  teea  paid  to  sberlff  nsder 
mistake  OC  law. 

DlBUngalBbed  la  Gomanla  Iron  Co,  t.  United  Statea,  IMS  TT.  B. 
381,  41  L.  766,  17  8.  Ot  SSft.  courts  may  cancel  land  patent  Iwned 
tiy  inadrwtanco  or  mlstiAe. 

130  D.  e.  40Z-15D,  82  L.  1020.  UNITED  STATES  j.  CUMMINO. 

TTnibed  States,  by  vedol  act  coneeittlng  to  anlt.  walvea  statute 
bat  not  oflcer'a  Illegal  acta,  p.  46B. 

Approved  In  Oakes  t.  United  States.  174  U.  S.  TSfl.  19  B.  Ot  866, 
as  to  Jurlsdictloa  of  Coort  ot  ClalmB  to  determine  claimant's  rifbts 
nnder  prlvat*  acta. 

180  n.  S.  4S6-4T2,  32  L.  1011,  HURLBUT  *.  SCHIL.UNGBR. 

Pateuta.—  Kelssiw  No.  4.864,  for  concrete  parement  In  detached 
blocks.  Is  Infringed  by  one  cnt  wttb  trowel,  p.  469. 

Approved  In  Callfwnla.  etc..  Par.  Co.  ▼.  Starr,  B2  Fed.  298,  290, 
faoldtng  Identical  reissne  Infringed  by  sidewalk  In  two  layers,  the 
apper  one  divided  In  sqaares;  dissenting  opinion  In  ScbtUl&ger  ▼. 
United  States.  155  U.  6.  160,  3fi  L.  114,  15  8.  Gt  91,  obtter. 

Patents.—  Evidence  of  prior  use  In  foreign  t^Hmtry  Is  Inadmia- 
sltale,  nnleas  patented  or  pnbUsbed.  p.  471. 

Approved  in  Hanlfen  v.  Price,  96  Fed.  441,  upholding  patent 
granted  foreign  Inventor  before  foreign  patent  or  publication,  tbougb 
after  commercial  nse. 

PEktents Entire  profit  ma;  be  recovered  wbere  pavement  de- 
rives entire  value  from  Infringement,  p.  472. 

Apiwoved  in  Crosby  Valve  Oo.  v.  Safety  Valve  Co..  141  U.  a 
4M,  35  L.  816,  12  8.  Ct  64,  as  to  steam  safety-valve;  Keep  v. 
Fuller.  42  Fed.  S99,  as  to  patent  for  stove-grate;  Heaton,  etc.  Fast- 
ener Oo.  V.  MacdcHiald,  57  Ped.  660,  as  to  button- attacblng  machine; 
Warren  v.  Keep.  156  U.  S.  268,  39  L.  145,  15  S.  CL  84,  where  tbe 
patent  Is  tor  mtlre  new  article. 

DlBtinguIsbed  In  Mosber  v.  Joyce,  SI  Fed.  446,  6  D.  S.  App.  lOT, 
under  facts. 

MlscelUneoua  —  Cited  In  Bichmond  v.  Atwood,  62  Fed,  21,  6  U.  8. 
Avp.  161,  17  L.  R.  A.  318,  decrees  are  either  Interlocutoiy  or  dual. 

180  U.  6.  472-482.  32  L.  1026.  WILSON  v.  EDMONDS. 

Partnership.— One  lending  mon^  and  receiving  notes  and  In- 
terest Is  not  psrtner.  p.  481. 

Approved  tn  Meeban  v.  Valentine,  146  U.  S.  624,  36  L.  841,  12 
S.  Ct.  97S.  where  Arm  guaranteed    tender   laterest   and   abare  la 
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UO  U.  B.  482-493.  S2  L.  gSS,  CBNTRAL  TRUST  OO.  T.  mASOK- 
OOOD. 

AppMl  "  of  tbi»  caaM  "  brlDKB  np  all  appealabla  otdan,  ragaftt- 
less  of  effect  of  bond  as  supersedeas,  p.  401. 

DlBtln^lsbed  In  King  v.  M'Lean  Asylom,  M  Fed.  8B8,  SI  U.  ■. 
App.  4S1,  2e  L.  B.  A.  798.  decUnios  to  review  mattcn  not  broacbt 
to  attention  of  trial  court. 

JudBSHnt  of  State  conrt  dlrecUng  aala  la  oot  attackable  cel- 
laterallr  in  Federal  conrt,  p.  462. 

Approved  In  Slpo  y.  Copwell,  59  Fed.  971.  19  D.  8.  App.  704,  wbere 
State  court's  declsloD  sustained  personal  service  on  defendants  wblle 
la  conrt;  Nantabala  Marble,  etc,  Co.  t.  Tbomas,  76  Fed.  63.  declin- 
ing to  correct  allexed  mistake  In  State  court's  descripdoii  of  land. 

Judgment  of  State  court  pursuant  to  agreement  of  parties  can- 
not be  questioned  collaterally  In  Federal  court,  p.  492. 

130  D.  &  493-505,  32  L.  1001,  HASSALL  t.  WILCOX. 

Courts.—  PrlorltT  of  Judgment  for  lienor,  obtained  In  Stata  conrt. 
may  be  contested  by  twndholders  In  Federal,  p.  503. 

Approved  In  Central  Trust  Co.  v.  Condon,  67  Fed.  108,  81  V.  8. 
App.  387,  lienor's  Judgment  against  railroad  does  not  conclude  bond- 
bolder  from  sbowlnc  tbat  material  was  fnmlsbed  to  contractor; 
Soutbero,  etc.,  Traat  Oo.  v.  Folsom,  7B  Fed.  932,  48  U.  8.  App.  718, 
Judgment  in  suit  against  mortgagor  commenced  after  mortgage 
given  does  not  conclude  mortgagee:  Louisville  Trust  Co.  v.  Clncln- 
aa:i.  76  Fed.  299,  47  U.  8.  App.  36^  Judgment  against  street  railroad 
InralldadDg  francblse  does  not  conclude  mortgagee  tbereof ;  Central 
Trust  Co.  V.  Hennei,  SO  Fed.  596.  61  U.  S.  App.  720,  reversing  S.  C. 
81  Fed.  774,  Judgment  against  railroad  does  not  conclude  Its  bond- 
bolders;  Russell  v.  Grant,  122  Mo.  174,  43  Am.  St  Rep.  666,  26  8.  W. 
960,  strangers  may  collaterally  attack  Judgments  aEFecting  tbalr 
rights;  Wlnnlngban  v.  Trueblood,  149  Mo.  586,  51  8.  W.  402,  np- 
boldlng  collateral  attack  on  attachment  proceeding  based  on  fatallj 
defective  publlcstlon;  M.  T.  Jones  Lumber  Co.  v.  Rboades,  17  Tax. 
Civ.  App.  674,  41  S.  W.  107.  Judgment  against  defendant  wbo  waa 
dead  wben  suit  commenced  la  void;  Gilcbrlst  v.  Helena,  etc,  R.  Co., 
58  Fed.  711,  arguendo.    See  note  tn  64  Ant.  St.  Rep.  423. 

Dlstlnguisbed  In  Central  Trust  Co.  v.  Charlotte,  etc.,  R.  Co.,  6S 
Fed.  263,  bona  Qde  Judgment  against  railroad  for  personal  injury 
concludes  b<»idbolders;  National,  etc..  Pipe  Works  t.  Oconto  Wster 
Co..  68  Fed.  1008.  persons  boldlng  stock  as  collateral  are  t>ound  by 
Judgment  against  corporation;  Railroad  Equipment  Co.  v.  Blolr.  145 
N.  T.  611.  89  N.  K.  964,  boldlng  former  Judgment  conclusive  upon 
persona  net  privy,  thereto  of  rights  as  between  parties  thereto. 

Judgment  In  retn  cannot  operate  even  as  prima  facie  evldeae^ 
anlesa  advnve  claimant  has  bad  constructive  notice,  p.  S04. 
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1  Id  Central  Trust  Co.  t.  Brfdgefl,  67  Fed.  770;  18  V.  8. 
App.  lis,  and  RnaseU  t.  Grant,  122  Uo.  ISO,  4S  Am.  8t  Bep^  671,  M 
B.  W.  9S2,  ucnendo. 

DUtingulsbed  Id  Mllbam  t.  Smith,  11  Tax.  Otr.  Apfi,  tSt,  S8  B. 
W.  912,  upholding  attacbment  of  Don-resldentfo  proper^  tbongh 
Isened  after  dtadoa  by  publication  tor  debt 

Appeal.—  Decree  rerersed  and  remanded  wbere  amoont  of  note 
entitled  to  prlorltf  was  not  fotind  bj  master,  p.  505. 

Approved  In  Gllcbrlat  t.  Helena,  etc.,  R.  Co..  BS  Fed.  71S,  Federal 
court  may  Inqolre  Into  real  consideration  for  note  In  enforcing 
State  lien  Uw. 

DlBUnguIsbed  In  Southern  Bj.  t.  Bonknlght,  70  Fed.  448,  2S  n.  8. 
App.  415,  30  L.  R.  A.  827,  arguendo. 

ISO  D.  8.  5W-620.  32  h.  1005.  KILBOUEN  t.  SUNDEBUlND. 

Parties.—  Defendants  cannot  objt^ct  to  non-joinder  ^  one  ■■ 
part;,  where  he  enters  appearance  and  disclaims,  p.  D14. 

Equity.— Objection  that  there  Is  adequate  legal  remedy  ohoold 
bo  taken  before  entry  on  full  defense,  p.  514. 

Approved  in  Tyler  v.  Savage.  143  U.  S.  97,  36  L.  8S,  12  S.  CL  841. 
Preteca  t.  Maxwell,  etc..  Grant  Co.,  60  Fed,  677,  4  U,  a  App.  326, 
Reynolds  t.  Watkina,  60  Fed.  825,  22  U.  8.  App.  S3,  and  Lone  Jack 
Uln.  00.  T.  Megglnson,  82  Fed.  91.  48  U.  S.  App.  457,  all  reafflrmlng 
rule;  Brown  v.  Lake  Superior  Iron  Co..  134  TT.  S.  536.  33  L.  102S, 
10  S.  Ct.  606,  HolUuB  T.  Brierfleld,  etc..  Iron  Co..  150  U.  S.  381.  37 
L.  1115,  14  S.  Ct  129,  Elder  t.  McClaakey,  70  Fed.  555.  87  D.  S.  App. 
1,  and  Waterloo  Mln.  Oo.  v.  Doe.  82  Fed.  49,  48  U.  B.  App.  419,  all 
disregarding  qneatlon  as  to  necesBlty  of  preliminary  action  at  law; 
Perego  v.  Dodge,  163  C.  S.  164.  41  L.  116.  16  8.  Ct  978.  where 
plalntlir  sought  to  bave  his  own  bin  dlBtnlsaed;  Roes  t.  Ft  Wayne, 
63  Fed.  469,  24  D.  6.  App.  113,  expiration  of  patent  pending  suit  to 
enjoin  Infringement  does  not  prev«it  Judgment  for  damages;  West- 
ern Electric  Co.  t.  Reedy,  66  Fed.  164,  where  decree  In  Infringement 
suit  asking  InJoactloD  and  accounting  was  entered  after  patent  ex- 
pired; Walt«  V.  O'Nell.  72  Fed.  352,  where  objection  was  not  raised 
tni  Onal  bearing:  Temple  v.  Glasgow.  80  Fed.  445,  42  IT.  8.  App. 
417,  as  to  receivership  of  corporate  property  not  covered  by  Ihoi; 
Guarantee  Co.  v.  Mechanics,  etc..  Trust  Co.,  80  Fed.  772,  47  U.  &. 
App.  91,  where  account,  though  complicated,  was  not  strictly  m»- 
toai:  Bo<A  T.  Justice  Mln.  Co.,  68  Fed.  831,  nilng  of  bill  in  eqnlty, 
reference  to  examiner  and  snbmleston  of  evidence  waive  jury: 
Wasbhum,  etc.,  Mfg.  Co.  v.  Cincinnati,  etc..  Wire  Fence  Co.,  42 
Fed.  679,  Ryder  v.  Bateman.  S3  Fed.  22,  and  Waddlngbam  v. 
Bobledo,  6  N,  Hex.  37S,  28  Pac.  873.  argruendo. 

Distinguished  In  Allen  v.  Pullman's,  etc.,  Gar  Co.,  139  IT.  8.  682, 
3S  L.  306,  11  8.  Ct  688,  dismisBlng  bill  merely  to  enjoin  collection  of 
tax;  IflUa  t.  Knapp.  39  Fed.  SB6.  where  complaint  shows  adequacy 
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otf  tetloD  at  Uw,  objecdon  belns  nlwd  at  trial;  UeOetmell  «. 
Prorldant  rtc^  Aamr.  8oc^  eO  Fed.  US,  87  U.  B.  App.  218,  wh«r* 
subject  ta  eotlrelT  without  pale  of  egaitr. 

Xqnlt;  has  JurisdlctlMi  noleBB  legal  remedr  la,  aa  to  rtfef  and 
moda  of  obtaining,  as  efficient  as  eqaltable,  p.  CIS. 

^^QTed  Id  Payne  v.  Kanaaa,  etc.  R.  Co.,  4S  Fad.  662,  and  Ooltf 
T.  Board  of  Commrs.,  89  Fed.  269,  botb  reaffirming  role;  Oormlay  t. 
Clark,  134  U.  S.  349,  S3  L.  B14,  10  S.  Ot.  667,  upholding  ault  Is 
equity  anthorlzed  by  State  statute,  thottgb  legal  Qaesdooa  were  In- 
rolred;  Walla  Walla  t.  Walla  Walla  Water  Co„  1T2  U.  a  12,  IB 
S.  Ct.  62,  ffbere  vater  company,  with  city  contract,  sued  to  enjoin 
eoBBtmctlon  of  cl^  water  works;  German,  etc.,  Inv.  Co.  r.  Touoga- 
town,  88  Fed.  466,  apboldlng  enlt  In  equity  by  succeBsful  bidder  to 
test  TalldllT  of  bonds;  Southern  By.  Co.  t.  Aebvllle,  G9  Fed.  sei, 
upholding  anlt  In  equity  by,  common  carrier  to  restrain  tax  levy; 
United  States  t.  Floumoy.  etc..  Real  Estate  Co.,  69  Fed.  890,  ut>- 
boldlng  suit  In  equity  by  United  States  to  oust  lessees  sod  restrain 
them  from  taking  Indian  leases;  Western  Assut.  Co.  t.  Ward,  79 
Fed.  34%  41  U.  B.  App.  443.  npholding  snit  In  oqulty  on  fire  poUcjr 
asking  reformation  thereof;  Sabin  t.  Anderson.  31  Or.  496,  49  Pae. 
8T2,  where  creditor's  bill  was  more  efficient  than  attachment;  Dnltad 
Stntea  ».  Old  Settlers,  148  U.  8.  4CS.  37  L.  623.  13  8.  CL  686.  argo- 

Dlstlngulshed  In  Shields  t.  M'Candllah.  73  Fed.  320,  where  plala- 
tlff  asked  return  of  money  placed  with  defendant  for  InTestment; 
Mlchener  t.  Springfield,  etc,  Tbresber  Oo..  142  Ind.  13fl^  40  N.  B. 
681.  31  U  B.  A.  67,  and  n..  r^nstng  Injonctlon  where  mnadr  by 
review  of  judgment  Is  adequate. 

Bqnlty  has  Jurisdiction  of  nccoontlng  involTlng  many  transactlaaa 
between  parties  In  fiduciary  relation,  p.  616. 

ApproTed  In  Hudson  t.  Randolph.  66  Fed.  217,  23  U.  a.  App.  681, 
where  snlt  for  possession  of  Innd  presents  case  of  fraud  or  mlstakb 

Fraud  has.  In  equity,  more  extensive  significance  than  In  lav, 
p.  S15. 

Approved  In  Hoggs  v.  Wann,  68  Fed.  685,  defense  asking  ckm- 
cellatlott  and  showing  no  legal  frand  Is  Inadmissible  Id  action  at 
law  on  note. 

Principal  end  ag:ent.—  Agent  cannot  charge  principal  with  maxl- 
mnm  price  stated  if  he  pays  less,  p.  616. 

Principal  paying  own  [»1ce  caaoot  recover  becansa  agent  had 
prior  outstanding  contract  to  purchase  for  leas,  p.  617. 

Equity.—  Party  must  use  reasonable  diligence  in  iDVOklng  aid  of 
equity,  p.  619. 

Approved  in  Lorlng  v.  Booth,  62  Fed.  162.  delay  of  twelve  months 
Ib  ralng  after  notice  of  Infringement  la  not  fatal;  Bogera  v.  Tan 
VOL  XI -48 
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Nortwlck,  87  Wti.  431,  68  N.  W.  7S3,  three  fears'  delay  Id  nilni  to 
compel  transfer  of  stock  by  agmt,  la  fatal  laches.  , 

Zqtiltr.— Duty  to  seek  remedy  for  fraud  arises  onlr  mma  dis- 
covery, p.  S18. 

ApproTed  lo  Thomas  v.  Hnrst,  TS  Fed.  370^  eqnlty  postpones  raa- 
nlns  of  statute  of  UmltatloQS  between  dissolved  partnera  tU  aa- 
sertlon  of  adverse  claim;  M'Monagle  v.  M'Gllnn.  86  Fed.  93;  com 
plaint  must  apeciflcally  aver  reasou  of  Ignorance  and  circumstancef 
of  frand's  discovery;  Aoltman  t.  Lorlng,  76  Uo.  App.  74,  where  at 
tomey  failed  to  disclose  facts. 

Frindpal  and  ag«nt.— AgeDt  sued  for  fraud  cannot  set  up  that 
principal  should  have  suspected  him,  p.  Eil9. 

Approved  In  M'Eneely  v.  Ten?.  «!  Ark.  646,  SS  B.  W.  968,  whera 
crantor  secreted  deed  and  grantee's  heir  had  no  notice  oC  tltla. 

Principal  and  agent.—  Agent  for  buyer  cannot,  at  same  time,  act 
aa  agent  for  seller,  p.  619. 

Approved  In  Wadsworth  v.  Adams,  138  U.  8.  889,  M  L.  98T,  U 
8.  Ct.  806,  agent,  who  Improperly  conceals  facta  from  principal,  fsc 
felts  right  to  compensation. 

180  D.  6.  620-627,  82  L.  1085,  STILWBLL  MFG.  OO.  T.  PHBLP8, 

Salsa. —  Vendee  may  deduct  cost  of  making  machinery  conforv 
to  contract  after  notice  to  vendor,  p.  S27. 

Approved  In  Pullman's  Oar  Co.  v.  Metropolitan  By.,  157  U.  8 
111,  39  L.  639,  15  8.  Ct  508,  where  brakes  funUabed  with  cars  wen 
defective;  Gove  v.  island,  etc.,  MllUng  Co„  19  Or.  868,  24  Pac.  628, 
party  abandoning  contract  may  recover  value  of  servlcee  accepted, 
less  damage  due  to  abandonment;  Nashua  Inm,  etc  Oo.  v.  Brusb. 
60  n.  8.  App.  466,  91  Fed.  216,  arguendo. 

DIstlnKiilBhed  In  Dodsworth  v.  Hercules  Iron  Worka,  00  Fed. 
480,  31  U.  S.  App.  292,  arguendo. 

Wltneaaea.— Wbetber  witness  quallfled  Is  preliminary  qiwettaiv 
and  ruling  la  conclusive  unless  erroneous  In  law,  p.  627. 

Beafllrmed  In  Montana  By.  v.  Warren,  137  U.  8.  853,  34  L.  688,  11 
8.  Ct.  87,  Inland,  etc..  Goaatlng  Oo.  v.  Tolson,  189  U.  S.  Ki9,  at 
U  273.  11  8l  Ot  666,  Chateaugay  Iron  Oo.  T.  Blake,  144  tr.  R.  481 
86  L.  613,  12  8.  Ct  732,  St.  Loul^  etc..  By.  v.  Bradley,  5<  Fed.  688. 
6W,  18  C.  8.  App.  68,  Union  Pac.  Ry.  v.  Novak,  61  Fed.  680,  1» 
O.  S.  App.  400.  New  Jersey  Zinc  Co.  v.  Lehigh  Zinc  Co.,  69  N.  J.  L. 
194,  86  Atl.  917.  and  Galveston,  etc..  By.  v.  Daniels.  9  Tex.  CIt. 
App.  288,  88  a  W.  650. 

DlstlngQlsbed  In  Gerroania,  etc..  Ins.  Co.  v.  Lewin,  24  Colo.  6S, 
W  Am.  et.  Bep.  221,  61  Pac.  492,  licensed  physician  of  isrge  practlcs 
Is  competent  expert  as  to  effect  of  drug  on  hnman  system. 

lao  tr.  8.  527-668,  82  L.  1017,  BUTLER  v.  BOSTON  8.  8.  OO. 

■hlpptng.—  Limited  liability  act  applies  to  i^ase  of  personal  to 
Jmr  or  death,  p.  662. 
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AiqiruTcd  tn  Crals  t.  ContlnenUl  bu.  Co„  141  U.  &  64S,  36  L. 
tiSS,  12  8.  Ot  88,  ud  Longhlii  t.  McCcnllcT,  186  Ft.  St  D20,  66  Aa. 
St.  Kep.  873.  40  AU.  1021,  botb  reafflnuluK  nil«:  QoIdUh  t.  Pew. 
66  Fed.  lis,  6  D.  S.  App.  3S2,  where  nllw  wu  Injured  liy  psrtlnc 
of  Bbe«t;  Id  n  Meyer,  74  Ted.  886,  897,  such  owners  m  bav* 
inowltOgt  ot  Bhlp'8  tmproper  deriatioD  from  conrae  la  disentitled 
to  limited  Uablllt;;  Tbe  Catsklll,  9S  Fed.  702,  70S.  personal  Injury 
claims  sbare  pro  rata  wltb  otbers;  Gokey  t.  Port,  44  Ted.  Sffi,  con-  , 
strulng  act  of  1884. 

DlGtlnguished  In  HcPball  t.  W^Uam^  41  Fed.  «1.  boldlns  joint 
abipowners  botb  liable  for  materialman's  repair  claim. 

Stilppiny ,—  Qoerr  wbetlier  ewner  ot  coaater,  not  privy,  and  not 
bftvlng  compiled  wltb  InapectUnt  lawa,  can  claim,  p.  ZS3, 

Oited  In  The  Aimle  Faxon.  76  Fed.  820,  44  U.  6.  App.  5B1.  failure 
to  bare-  repaired  bollsr  Inspected  dlaentltlea  ablpowner  to  limited 
liability. 

Admiralty.—  Suits  for  personal  Injorlea  are  anspended  by  Inatitu- 
tlon  of  proceedings  to  Umit  liability,  p.  662. 

Approved  in  Blaclc  t.  Soutbem  Pac  R.  Oo^  14  Sawy.  122,  39  Fed. 
666,  reaffirming  role;  In  re  Wbltelaw,  71  Fed.  736,  739,  allegatloi) 
ttiftt  owners  are  Is  fault  cannot  affect  court's  JuHsdiction. 

DIsUngulBbed  In  Qulnlan  t.  Pew,  66  Fed.  114,  6  D.  B.  App.  382, 
ai^uendo. 

Shipping.—  Act  of  February  28,  1871,  does  not  supersede  proceed- 
ings to  limit  liability,  p.  663. 

Shipping.— Allegation  that  second  ofBcer  in  cbarge  waa  not 
licensed  pilot  doea  not  affect  rlgbt,  p.  664. 

Approved  In  Qulnlan  v.  Few,  66  Fed.  116,  6  D.  B.  App.  382,  maa- 
ter's  knowledge  of  defective  rigging  le  not  Imputed  to  owner;  The 
Annie  Faxon.  76  Fed.  316,  318,  44  U.  S.  App.  S91,  affirming  9.  0.,  66 
Fed.  OSl.  refusing  to  impute  competent  employee's  negligent  In- 
spection of  boiler  to  corporate  owner;  Tbe  Colima,  82  Fed.  680, 
where  ship  capsized  owing  to  careless  loading  under  master's  su- 
pervision. 

Shipping.— Jlaster  and  flrat  officer  are  presumed  duly  licensed 
where  contrary  not  alleged,  p.  634. 

Approved  In  Qulnlan  t.  Pew,  66  Fed.  US,  6  D.  a  App.  382,  as  to 
onus  of  proving  owner's  knowledge  of  defective  rigging;  In  r« 
Meyer,  74  Fed.  892,  where  captain  was  merely  abown  to  be  Ucenaed 
shipmaster. 

Shipping.—  AUegadODS  ot  improper  apparatua  for  launching  boat* 
and  faulty  construction,  are  too  vague,  p.  664. 

Admiralty  has  no  Jurisdiction  of  suit  for  death  bf,  n^Ug^tcc  •■ 
high  seas,  In  absence  of  atatotc,  p.  DSfib 

Cited  In  23  Am.  St  Bep.  8S8,  net*. 
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DlsttDKOlsbed  In  Atlantic  Works  t.  Tng  ODde^  VBl  Haaa.  EH^  0 
N.  E.  lee.  State  cannot  glre  and  anfonw  martUiM  Qwi  by  pweia* 
\o.gn  pecnltar  to  admiral tj. 

Shipping.—  Limited  Ilablllt;  act  le  co-cxtenslve  wltli  senenl  id- 
mlraltr  JnrlBdIctloD  of  United  States,  pp.  6G6-65S. 

Approved  1b  Id  ra  Garnett,  141D.  &12.86L.S88,U&Ct  8C 
aad  In  re  Whltelaw,  71  Fed.  734,  both  reaffirming  rule;  lo  n  Mor- 
rlaon.  147  D.  S.  34.  37  U  68,  13  8.  Ct  2BS,  peraonal  aMrrlce  on  ablp'a 
owner  in  district  »(  court  where  petition  li  died  is  unnecessary; 
The  Katie,  40  Fed.  4»3,  7  L.  B,  A.  65.  and  nu,  act  extends  to  watert 
ot  Savannah  river;  The  City  of  Norwallt.  M  Fed.  104,  112,  adminis- 
tering State  statute  giving  damages  for  death  by  negligence;  The 
Totctaester,  42  Fed.  184.  npholdlng  admiralty  Jorlsdlctlon  over  ship 
ordinarily  in  Maryland  waters  only;  The  E.  A.  Shores.  Jr.,  T8  Fed. 
848,  Barter  law  of  1893  applies  to  vessels  on  Great  Lakea.- 

Admiraltr.—  General  maritime  law  la  law  of  this  countiT.  suV 
Ject  to  amendment  by  Congress,  p.  SSe. 

ApproTod  In  The  City  of  Norwa!k.  B5  Fed.  106,  holding  power  of 
Oongress  over  maritime  law  Is  implied;  The  A.  W.  Thompnon,  80 
Fed.  117,  arguendo. 

Admiralty.—  Boundaries  and  limits  of  JuriBdlctloa  are  matten  at 
Judicial  cognisance  alone,  p.  6S7. 

Approved  In  In  re  Bnmtwldt,  etc.,  Mfg.  Asni.,  60  Fed.  482,  ap- 
plying California  damage  law  to  injury  on  sea  within  three-mile 
limit  claimed  by  State. 

Shipping.—  Applying  City  of  Norwich.  118  C  B.  468.  80  L.  IM, 
«  8.  CL  1150.  on  question  as  to  inenrance  money,  p.  S58. 

Followed  In  The  Rapid  Transit.  62  Fed,  322. 

Hiscallaneooa.— Cited  in  Manchester  v.  aiassacbuaettB,  189  tJ.  S. 
262,  8B  L.  166,  11  8.  Ct.  B64,  affirming  8.  0^  1B2  Mass.  246,  23  Am. 
St.  Rep.  834.  26  N.  B.  118.  9  U  R.  A.  248.  upholding  State  law  regu- 
lating flshlng  in  Buizord'B  hay;  The  St  Nlcholaa,  4»  Fed.  «77. 
arguendo. 

136  n.  S-  S58-665.  82  L.  1045,  HULINO  V.  KAW  VALLET  RI. 

Eminent  domain.—  Published  notice  of  proposed  railway  la  auffl- 
clent  nodflcatlon  that  land  may  be  taken,  p.  668. 

Eminent  domain.-  Publication  of  uotlce  of  proceedlnga  to  con- 
demn is  due  process  of  law,  p,  563. 

Approved  In  Aradt  v.  Griggs,  134  D.  a  326.  88  L.  921,  10  S.  Ct. 
661,  service  by  publication  of  non-residents  under  Stat*  law  will 
■upport  real  action;  State  v.  Oahkosh,  84  Wis.  664,  6*  N.  W.  10», 
opholdinf  personal  service  by  city  of  notice  of  pedOoa  to  condemn. 

Distinguished  In  Brooks  v.  Dun.  61  Fed.  146,  annulling  law  pro- 
rldmc  for  •obatitBted  aervlee  of  non-reildent  la  penooal  action;  la 
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BmlDeiit  doBiAln.—  DlminallflcBtlon  of  one  commtHlflnar,  vbMV 
■O  duly  BWom,  cumot  bo  raised  collstenUr.  p.  CQl. 

ApiHOTed  In  Ohlcaco,  etc,  Br.  v.  Grlesser,  4$  Esn.  660,  666,  2» 
Pac.  1083,  1061,  wbere  K  was  claimed  tbat  commlsslonen  wen  oot 
•hown  to  tie  freeboldeis;  C(»Bon  t.  Shoemaker,  SC  Minn.  400,  57 
M.  W.  138,  proof  of  non-residence  la  prerequisite  of  seirlce  t>j  pob- 
UcatlM);  Thompson  v.  ChlcsKO.  etc.,  Ky.,  110  Ho.  162,  19  8.  W.  81. 
Irregularltr  In  commissioner's  sHMlntment  Is  not  open  to  collateral 
attack;  Nellson  t.  Cbicaso.  etc.,  R.  Go^  01  Wis.  D60,  M  N.  W.  S4S. 
wImto  proceeding  to  refolar  atto  rests. 

UO  U.  S.  666-672,  S2  L.  10«,  UNION  TRDST  OO.  T.  SOUTHERN 
NAV.  CO. 

Xils  pendens.—  All  persons  dealing  wltb  propertj  are  botrnd  to 
notice  pending  anlt  relating  to  title,  p.  670. 

Approved  in  Mellen  v.  Mollne  Iron  Works,  181  U.  S.  371,  S3  L. 
184,  0  8.  Gt  787,  subseqnent  decree  binds  purcbaeer  pendente  lite; 
Thompson  t.  Baker.  141  U.  8.  666,  S6  L.  801,  12  8.  Ot  OL  Innocent 
porebaser  from  frandnlent  grantee  takes  snbject  to  pending  at- 
tachment; Lacassagne  t.  Chaplus,  144  U.  8.  125.  S6  L.  371,  12  8. 
Ct  662,  purchaser  pendente  lite  Is  subject  to  operation  of  writ  ot 
poBseesioo;  McGregor  t.  White,  16  Tex.  Cl».  Am>.  304,  39  S.  W. 
1027,  record  of  ■herftTs  deed  le  notice  to  Innocent  purchaser;  Bel- 
mont Nail  Co.  T.  Columbia,  etc..  Bteel  Co.,  46  Fed.  11,  general  as- 
signment by  corporation  does  not  afTect  prior  snit  tot  recelTMsblp. 
See  note  In  C6  Am.  St  Rep.  867,  8S8,  860.  860. 

Zqiilt7.—  Brroneons  decree  can  only  be  qnestloned  on  appeal. 
p.  BT2. 

130  V.  8.  572-580,  32  L.  1088.  STNNOTT  t.  8HATJGHNB8SY. 

Fmnd.—  Holding,  oo  facts,  that  plaintiff  was  not  induced  to  miB 
through  fraudulent  concealment,  p.  580. 

Broker  notfQed  that  vendor  will  pay  no  commlsslona,  presumption 
Is  that  vendee  was  to  pay,  p.  680. 

Not  dted. 

180  U.  e.  6S1-611,  32  L.  1068.  THE  CHINESE  EXGLUSKM*  OASB. 

Aliens.— One  white  witness  must  prove  residence  of  Oblness 
changing  same,  p.  SSS. 

Approved  In  Pong  Tue  Ting  v.  United  States,  149  U.  8.  730.  37  I. 
810,  13  S.  Ct  102S,  upholding  Bummar?  proceeding  before  Judge  pro- 
vided for  in  deportation  act;  In  re  Jew  Wong  Loy,  91  Fed.  243, 
discrediting  evidence,  contradictory  In  other  respects,  of  Cbinaman 
claiming  birth  here  and  Chinese  witness. 

Treaties  as  to  snbject*  within  power  of  GmigrcM  mar  ba  lapealed 
or  modified,  p.  000. 
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AfvroTCd  tB  Horner  v.  United  State*,  14S  U.  8.  ST8,  M  L.  ZtB. 

IS  8.  Ct  5SS,  reaffirming  rule;  Toag  Yne  Ting  t.  United  Statea.  149 
U.  8.  7M.  720,  721,  722,  723.  37  L.  MO,  WB^  MB.  U  e.  Ot  1018,  1028. 
BTboldlng  Ohlii««e  deportBtt<»i  act;  Lem  Moon  Ling  t.  United  States, 
US  U.  S.  H9.  S0  L.  1088.  10  8.  Ct  071,  wonla  of  Bdch  act  mnst 
dearlr  Indicate  modification  of  repeal;  La  Atira,  etc,  Uln.  Co.  t. 
Dntted  SUtea,  ITS  U.  S.  460.  20  8.  CL  ISl.  opholdlng  congressional 
prorlsloD  for  trial  of  clalmanf  b  rlgbt  to  moa^a  awarded  It  under 

fc*<ttr- 

Dtstlngolaiied    In    United    SUtea  t.  Obong    Sam.  47  Fed.  882. 


Treatlea.—  Abrogation  of  treatr  operates  oalj  proapectlTelj.  p.  60S. 

Constltntioiial  law.— Courts  cannot  determine  whetber  govern- 
■ent  la  instilled  In  abrogating  treaty,  P>  002. 

ApptoTcd  In  United  States  t.  Cbong  Sam,  47  Fed.  S79,  conBtiuln( 
act  of  less  ail  to  riglit  of  appeal. 

Aliens  mar  be  exdaded  by  United  States,  e.  (.,  Gblnese  exclu- 
sion act,  p.  603. 

AppNTed  In  Bkin  v.  United  Statca,  142  U.  S.  008,  36  L.  U49;  12 
A.  CL  33S,  upholding  alien  excluelon  act  of  1801;  Lees  t.  United 
States.  ISO  U.  6.  480.  37  L.  1161,  14  S.  Ct  164,  upholding  act  ex- 
iludlDg  aUes  latx^ers  undn-  contract;  Fong  Yue  Ting  v.  United 
Stales.  MO  U.  8.  706,  708,  70T,  717,  722,  37  L.  010,  911,  014,  816.  13 
S.  Ot  1018,  1023,  1026  (see  dlaseuting  oplnlcMi  In  149  U.  S.  734.  738. 
7B6.  37  L.  'J20.  921.  826,  13  S.  Ct  1030,  lOSl,  1030),  upholding  act  of 
Congress  ?royldiug  for  deportation  of  certain  Chinese;  Wong  Wing 
r.  United  States,  163  U.  S.  230,  41  L.  141.  16  S.  Ct  978,  and  In  f* 
Sing  Lee,  64  Fed.  336,  both  upholding  provision  of  act  of  1892  for 
deportatlou  without  jury  trial;  Lem  Moon  Sing  t.  United  States,  168 
D.  S.  541,  30  L.  1083,  16  B.  Ct  068.  holding  stmllarlr  even  as  to  one 
who  has  acquired  domicile  and  left  temporertlr:  In  re  Mab  Wong 
Gee,  47  Fed.  4SS,  deporting  to  Canada  Cblnaman  coming  from 
there;  United  States  v.  Chu  Cbee,  OS  Fed.  S02,  actual  occupation 
here  does  not  cure  want  of  certiflcate  required  b7  act  of  1892; 
Lan  Ow  Bew  v.  United  States.  144  U.  S.  63.  86  K  346,  12  S.  Ct  622, 

Distinguished  In  United  States  t.  Wong  Kim  Ark,  160  U.  8.  699; 
42  L  008,  18  8.  Ct  476,  child  bom  hers  of  ChlDMe  parents,  with 
«Mulclle  here,  la  citizen  of  United  States. 

ITnlted  Btates,  in  relation  to  foreign  conntnes,  constitute  one 
nation,  p.  604. 

Approved  In  Fong  Tue  Ting  v.  United  States,  149  U.  S.  706.  706. 
87  L.  910.  13  S.  Ct  1019.  expulsion  of  aliens  Is  sovereign  right  of 
nation;  In  re  Debs.  168  U.  S.  679,  89  L.  1101,  IS  6.  Ct  004,  uphold- 
ing nation's  sovereign  power  over  Interstate  commerce;  Ex  parte 
Ah  One,  Kll  Oal.  198.  36  Psc.  667.  State  law  excluding  Chinese  Is 
nvalid. 
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Dlittatrolslied  IB  United  States  w.  Wong  Kim  Art,  i«  V.  U. 
eae,  42  L.  904,  18  S.  Gt  4n,  arguendo. 

Aliens.—  Biebt  to  exclude,  cannot  be  granted  ttway,  or  restrained 
OD  behaU  of  anyone,  p.  009. 

Arprored  In  Pong  Tue  Ting  t.  United  States,  149  U.  8.  722,  n 
L.  »1«,  U  8.  Ot  lOaS,  npboldlng  CUnese  deportatjon  act 

Treaties.— Rights  whlcb  bare  become  eo  rested  tbat  abrogatloa 
cannot  Impair  tbem,  are  tbose  lying  In  property,  p.  609. 

Approred  In  FMg  Toe  Ting  v.  Dnlted  States,  148  O.  S.  722.  723. 
fT  L.  916.  18  8.  OL  10^  1020,  npholdlng  Chinese  deportation  act 

UlBcellaneous.—  Hlsdted  Id  SncceseloD  of  Gtlnes,  40  La.  Ana. 
WO  (sec  IB  So.  82). 

■*}  IT.  a  6U-e23.  82  L.  1031.  NEW  TOBK,  ETC.,  MIN.  CO.  f. 
FRA5BR. 

AppskL—  Fact  npon  which  dalm  for  reversal  is  baaed  must  ap^ 
Dear  open  record,  p.  020. 

Approred  Id  Allla  r.  Dnlted  SUtes,  ICS  C  8.  123,  3d  L.  M.  15  S. 
Ot  38,  and  Thom  r.  Flttard.  62  Fed.  230,  8  IF.  S.  App.  697,  both  dis- 
regarding general  exception  to  charge;  Van  Gimden  r.  TIrglula, 
etc.  Iron  Co.,  S2  Fed.  840,  8  U.  8.  App.  229,  end  Sonthweatem,  etc.. 
Imp.  Co.  T.  PrarL  58  Fed.  172,  8  D.  8.  App.  444,  both  dlsregardtng 
exceptions  to  Inetmctloos  not  setting  fwth  ertdenc«  pertinent 
thereto. 

WltnMs  may  refresh  bis  memory  by  reference  to  Itemized  ae- 
•onnt  In  suit  for  goods  sold.  p.  ffiO. 

Approred  In  OmtiDeDtal  Ins.  Co.  r.  Insnrance  Co.,  SI  Fed.  888. 
L  V.  S.  App.  201,  sustaining  each  use  of  Insurance  accouot-book. 

KTltnees  cannot  express  mere  conjectures  as  to  marketable  cwi- 
ditlon  or  rental  ralne.  p.  620. 

Approred  In  Onlf.  etc..  By.  r.  Hepner,  83  Tex.  140^  18  3.  W.  442, 
excluding  opinion  of  witness,  nnfamlllar  with  surroundlDgB,  as  to 
canse  of  rlrer'a  overflow. 

Evldenc«.— Reatal  ralne  <tf  mill  may  be  shown  by  amount  «r 
value  of  on  milled,  p.  621. 

Evidence.— DeclaratloDs  of  agent,  within  scope  of  authority  and 
dnt;.  are  admissible,  p.  622. 

TriaL—  It  is  error  to  charge  as  to  evidence  not  admitted,  p.  622. 

SamAges  may  be  deducted.  In  suit  for  m^ce  of  machinery,  for 
delay  caused  l?  defects,  p.  622. 

Approved  In  Accnmulator  Co.  v.  Dnbuque.  etc.,  Ry.,  04  Fed.  78. 
tl  U.  8.  App.  BS4,  taicluding  In  damages  expense  of  Installing  uae- 
leaa  stonge  batteries;  Springfield  tSilL  Co.  v.  Barnard,  etc..  Mfg. 
Os„  tl  Ped.  aoT,  4»  n.  a.  App.  4S0,  dednctlng  from  vendor's  Jndg- 
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Bi«nt  dunogea  consequent  DiMn  Ub  mode  of  performing  Mntraet; 
Brownell  t.  Chapman,  84  Iowa,  SOS,  510,  35  Am.  St.  Bep.  327,  S30, 
n  N.  W.  260,  251,  necessarr  damage  from  delay  In  supplying  boafa 
botlera;  Paola  Qas  Co.  r.  Paola  Glass  Oo„  66  Kan.  dSO.  M  Am.  BL 
Rep.  603,  44  Fac.  624,  meaBoring  damages  (or  failure  to  mpplj' 
factory  irttb  natural  gas;  Tower  t,  Panly,  67  Uo.  App.  688,  dam- 
ages are  recorerable  for  breacb  of  warranty  aa  to  fumace'B  heat- 
ing capacity. 

ISO  U.  B.  623-625,  82  L.  1058,  ESDFIDLD  t.  PARES. 

AppeaL— Pleadings  referred  to  In  transcript  must  Da  set  forth, 
p.  «24. 

AppaftL—  Clerk's  ccrtlflcate  that  "  foregoing  •  •  •  la  tn»  and 
correct  copy  of  original "  Is  InsuCQclcnt,  p.  624, 

AppakL—  Party  taking  writ  of  error  la  bonnd  to  m»  that  raoord 
la  pn^wrly  presented,  p.  6!S. 

AppsaL —  Defendant,  liavlng  allowed  three  yeara  to  elapse  wltb- 
ont  moving  to  dismiss.  plalntilT  held  oitltled  to  certiorari,  p.  625. 

Approved  In  Bnmham  t.  North  Chicago,  etc.,  Ry.,  ST  Fed.  laB, 
B8  U.  8.  App.  277,  appellate  JurlsdIctloD  la  not  defeated  by  Irregu- 
larity In  transcript. 

ISO  n.  &  626-629,  82  L.  1007,  PDTBSS  v.  ACTITB  MFO.  OO. 

PatsBts.—  Vae  of  dies  In  giving  metal  deaired  tonn  la  not  bokI. 
p.  628. 

Approved  in  Bnttar  v.  Steckel.  187  n.  B.  2&,  84  L.  SSB.  U  B.  OL 
as,  Bntler,  Earhart  A  Crawford  patent  for  pretzel-cnttera  la  void; 
Wineland  v.  Pittsburg,  etc..  Iron  Oa.,  41  Fed.  7ST,  llfQi  and  sirth 
rlaima  of  Wineland  and  I^^e  patent  for  maaufactoring  draw-bara, 
are  void;  Habon  v.  U'GuIre  Mfg.  Co.,  Bl  Fed.  684,  Mahon  patent 
for  a  bending  block  U  void. 

180  V.  e.  630-687,  82  L.  1048,  UcEINLET  v.  WHBBLBB, 

Corporation  defined,  p.  638. 

Hlnea.— Corporation,  whose  members  are  cltlsens,  and  which  la 
formed  under  State  law,  may  locate,  p.  638. 

Approved  In  Tliomas  v.  GbtBholm,  13  Colo.  107,  108,  21  Pac.  1020, 
following  rule;  Doe  v.  Waterloo  Mtn.  Co.,  70  Fed.  4G3,  44  U.  S.  App. 
204.  waiving  proof  of  dtizensiilp  where  stockholders  are  concln- 
slvely  presumed  to  be  citizens  of  incorporatlDK  State;  Dabl  v.  Mon- 
tana Copper  Go.,  132  V.  S.  266,  33  L.  326.  10  8.  Ct.  08,  argurado. 

Distinguished  In  TJnlted  Slates  v.  Trinidad  Coal  Co,  137  D.  S.  168, 
94  L.  643,  11  8.  Ct  SO,  where  coal  lands  were  acquired  for  corpora- 
tion, m  excess  of  statutory  llmttatlMi. 

wiw<iig  corporation  may  be  rej^reawited  by  agent  at  '"Mt<"g  at 
minera  to  frama  dlattlet  ndaa,  9.  tKl. 
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ISO  U.  8.  837-042,  32  L.  1091,  PICABD  t.  TENNBSSEI.  ETCL,  R.  B. 

CftXAtloa.— BallrcMtd,  to  be  exempted  upon  completloD,  bu  tinr- 
den  of  proving  completloii,  p.  640. 

Taxatloa.—  Exemptioii  of  coiporatton  mnst  ■ppear  nneqiilTDeKllr, 
«nd  does  not  paw  beyond  Immediate  grantee,  p.  641. 

Approved  in  Wilmington,  etc  B.  B.  t.  Alabrook,  146  D.  B.  2ST, 
36  L.  970,  13  8.  Ct  77,  preanmpdoo  !■  agalnat  Immunity  from  taxa- 
tion; Baltimore,  etc.  By.  t.  Ocean,  89  Md.  ffS,  42  AtL  B23,  railroad's 
tax  exemption  does  not  extend  to  pnrcbased  road;  Memphis  t. 
Memphis,  etc..  Bank.  91  Tenn.  BSO,  19  B.  W.  1049,  l^slative  anthor- 
(ty  to  tncrease  "  powen  "  of  existing  corporaQons  does  not  Include 
tax  exemption;  New  Orleans,  etc„  B.  B.  T.  New  Orleans,  143  D.  8. 
196,  Se  L.  122,  12  8.  Ct  407,  and  Phcenix  Ina.  Co.  T.  Tennessee,  1« 
D.  8.  180,  lai,  40  L.  662.  663,  18  S.  OL  478,  srgnendo. 

TaxattoiL— Transfer  of  "  privileges  "  of  corporation  does  not  In- 
clnde  Immunity  from  taxation,  p.  642. 

Approved  in  Phcenlx  Ins.  Oo.  v.  TcnneBsee,  161  D.  8.  182,  40  L. 
663,  16  8.  Ct  474,  Adams  v.  Yazoo,  etc.,  B.  Co.,  —  Mise.  — ,  24  8o. 
209,  210,  and  Memphis  v.  Phcenlx,  etc.,  Ins.  Co.,  91  Tenn.  673.  19 
S.  W.  104R,  all  holding  "  rights  and  privllegee  "  of  prior  corporation 
do  not  Include  Ita  tax  exemption;  Eeoknk,  etc.,  R.  B.  v.  Missouri, 
1S2  U.  S.  811,  88  L.  456,  14  8.  Ct  S96,  and  Bnchanan  t.  KooxtIO^ 
etc^  B.  Co.,  71  Fed.  8SS,  87  U.  &  App.  499.  argnesda. 

180  C.  8.  643-649.  82  L.  1064,  ANDRDB  v.  ST.  LOUIS,  BTO,  BB- 
PININO  CO. 

TtkoA.—  No  action  lies  (or  deceit  where  ordinary  means  at  Ib- 
formatlon  were  neglected,  p.  647. 

Dlstingnlshed  In  Henderson  v.  Benshall,  64  Fed.  880,  T  U.  8.  App. 
666,  where  through  fraud  of  vendw  and  another,  purchaser  was  In- 
duced to  for^o  Inspection. 

Covenants  for  qnlet  possession  merge  all  prior  reprasentatlou  r*- 
specdng  possession,  pp.  647-649. 

Approved  in  Wright  v.  Phlpps,  90  Fed.  671,  672,  reaffirming  rala; 
Alger  V.  Anderson,  92  Fed.  713,  refusing  rescission  for  defect  in 
title  where  purchaser  with  covenant  has  taken  possession.  See 
note  In  63  Am.  8t  Bep.  115. 

Distinguished  In  Daly  v.  BerosteIn,  6  N.  Mex.  801,  28  Pac  768. 
executory  contract  under  seal  does  not  merge  mlarepresentatlona. 

Covenant  against  disturbance  by  "  persons  lawfully  claiming"  to 
not  brokm  by  tortious  Intrusion,  p.  648. 

^and.—  False  representations,  relating  to  matters  collateral  to 
title,  wUl  support  action  for  damages,  p.  648. 

Distinguished  in  Fsrrar  v.  Ohorchtll,  136  D.  8.  614.  84  L.  249.  M 
8.  Ot  778,  where  purchaser  made  personal  examination;  Oole  v. 
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emlth.  26  Oolo.  518.  58  Pao.  I06S,  wbere  mUrepresMiUttoB  wm  mat 
proTed. 

ItMkd.—  F&lse  reprwentatloD  et  tttia  by  Tendn  out  <rf  v<mm^ 
■Ion,  witb  no  color  of  title,  !■  actionable,  p.  S1& 

Approved  In  Bbidh  t.  Union  Pac.  Bt„  64  Fed.  92,  U  U,  B,  Afp. 
1,  anatnlnlng  action  for  mlarapreBcntatioD  a^aloat  rendor,  wltk 
neither  title  nor  poueflalon. 

IM  V.  8.   e4»~6S8,   32   U  lOSS.    DTINLAP  T.  NORTHHASTBRH 
B.  B. 

Negligence.— Jnr7  detennlnee  qneaUon  et  conMbntorj  n^U- 
fence,  where  eTldeace  doe*  not  neceultate  direction  of  rerdlet. 
p.  602. 

Approved  in  ntctabnrg  B.  Oo.  t.  Nlcbols.  8&  red.  947,  60  U.  8. 
App.  S02,  and  Cable  v.  Southern  Rf..  122  N.  0.  890,  28  H.  B.  Sn^ 
reafflrmlnK  rnle;  LonlBTlUe.  etc.,  B.  B.  t.  Woodson,  1S4  D.  fl.  Ot 
13  L.  lOSe.  10  S.  Ct  630.  Pbceniz  Aaanr.  Co.  r.  Lucker,  T7  Fed. 
246.  42  U.  8.  App.  Ill,  and  Chicago,  etc.,  II7.  t.  Healy,  86  Fed. 
249,  S7  D.  8.  App.  620,  where  facts  are  undisputed,  or  Inference 
therefrom  certain,  court  should  direct  verdict,  otherwise  not;  Tei:aa, 
Mc,  Br.  T.  Ooz,  146  n.  8.  60B,  36  L.  S33.  12  S.  Ot  900,  NortherB 
Pac.  B.  R.  T.  Everett,  162  V.  8.  113,  38  L.  377,  14  S.  Ct  476.  Amet* 
f.  Northern  Pac.  B.  Co.,  46  Fad.  663,  Zopfl  v.  Postal,  etc.,  Cable  Co., 
n  Fed.  991.  22  V.  S.  App.  186.  Union  Pac.  Rj.  v.  Novak,  61  Fed. 
iS4,  16  U.  B.  App.  400,  and  Beatty  v.  Mutual,  etc.,  Ufe  Asan.,  7B 
Fed.  68,  44  U.  e.  App.  627,  verdict  ahonld  not  be  directed  nnleaa 
10  view  of  facta  conid  sustain  contrarr  verdict;  Mt.  Adams,  etc..  By. 
r.  Lowerr,  74  Fed.  47?.  43  U.  8.  App.  408.  dlaUngnlsblns  between 
Ight  to  set  aside  verdict  as  against  weight  of  evidence,  and  dniy 
tf  directlne  verdict;  Cameron  v.  Great  Northern  Ry.,  S  N.  Dak.  136, 
n  N.  W.  1021.  question  of  contributory  negligence  le  one  of  fact 
^or  Jury;  dissenting  opinion  In  Texas,  etc.,  By.  v.  Patten,  61  Fed. 
2T1,  23  U.  8.  App.  319,  majority  reversing  verdict  on  evidence, 
where  trial  court  was  not  asked  to  direct  verdict. 

DIstingrnlshed  In  Chapman  v.  Tellow  Poplar  Lumber  Co.,  88  Fed. 
MR,  01  U.  8.  App.  602.  court  should  direct  vKvUct  where  facta 
Muld,  on  no  view.  supp«t  contntry  verdict 

Appeal.— Supreme  Court  conatmes  record  liberally,  to  enable  It 
Jo  correct  errors,  p.  663. 

i30  T7.  8.  663-B64,  32  U  1060.  UNITED  STATES  v.  HATNKS. 

AppeaL- Snpreme  Court  will  not  review  Judgment  on  enatanw 
^allecta^'s  Irand.  Involving  less  than  $6,000,  pp.  SStt-^Oi. 

Net  dted. 

»  U.  8.  665-Ml,  82  L.  UMl,  DISI^ICT  OF  COLUUBIA  v.  COB- 
NBLL. 
Bills  and  notes.—  Lawful  cancellation  of  Instrument  by  maker, 
*efore  maturity,  extinguishes  bis  liability,  p.  668. 
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Xttitlctp*!  BagfitUU«  certlflcfttH,  redeemed  sad  rmrrllwl.  wn 
r«Id  In  0117  buida,  p.  660. 

■niilclp&l  c«rtijScaties  are  not  negottable  Id  Mnse  that  tbtf  w* 
alMolate  obllgatlMis,  regardless  of  fraud,  p.  061. 

ApproTed  Id  Pngb  y.  Moore,  44  La.  Ann.  21S.  224,  10  So.  71S, 
715  (see  dlesentlDg  optnlon  In  44  La.  Ann.  24S,  lO  So.  724),  wbere 
State  bond  was  fraudulently  reissued;  Bardaler  t.  Sternberg.  17 
Wasb.  218,  49  Pac.  601,  where  ctty  warrants  were  redeemed  and 
reissued  by  treasurer;  Arleewortb  t.  Gratiot  Co.,  4S  Fed.  356,  count? 
drain  warrants  are  negotiable  to  extent  of  glTlug  assignee  right  t* 
sue  thereon:  Bajmond  t.  People.  2  Colo.  App,  338,  30  Pac  606; 
annulling  ctt;  warraots  for  failure  to  show  purpose  of  tssne, 

ISO  U.   8.  662-674,  32  L.   1060,  LAKB  COUNTY  t.   ROLLINS. 

Statutes  are  construed  according  to  Intent  shown  In  text,  wbUA 
must  govern  wbere  words  are  clear,  p.  STl. 

ApprOTed  In  OUue  y.  State,  36  Tex.  Or.  Bep.  8D1,  61  Am.  St  Be*. 
869,  Sa  S.  W.  1107,  reaffirming  rule;  Yerke  t.  United  States.  173 
D.  8.  442,  19  8.  Ct.  442,  construing  clauee  of  act  (^  March,  1885, 
regarding  Indian  depredation  claims;  Hamilton  t.  Bathbone.  176 
U.  S.  419,  20  S.  Gt  167,  prior  act  cannot  be  considered,  where 
existing  statute  la  clear;  Dermott  t.  Chicago,  etc.,  Rj.,  38  Fad.  SS3. 
eonstming  f  2.  removal  act,  August,  18S8;  Heller  v.  Magone,  38 
Fed.  911,  construing  tariff  act  of  March  8,  1883;  Francis  v.  Howard 
Co.,  60  Fed.  6S,  conBtruIng  |  9,  art  8,  Texas  Constttutlon,  as 
amended,  as  limiting  county  debt;  Berlin,  etc..  Bridge  Go.  v.  Saa 
Antonio,  62  Fed.  SSB,  and  Brazoria  Go.  v.  Yonngstown  Bridge  Oo. 
80  Fed.  16,  62  tJ.  S.  App.  16,  both  construing  Texas  Constitution, 
art  U,  I  7,  limiting  municipal  debts;  In  re  Baumann,  96  Fed.  MS, 
construing  banlcmptcy  act  1898,  as  to  property  computed  in 
reckoning  assets;  Board  of  Commrs.  v.  Hampson,  24  Colo.  1S2,  48 
Pac.  1103,  construing  act  of  1881,  relating  to  county  appropriatXHis; 
Lamar,  etc..  Go.  v.  Lamar,  128  Mo.  188,  26  8.  W.  1028.  32  L.  B.  A. 
159.  construing  Constitution,  art  10,  |  12,  concerning  "  Income  and 
revenue  provided  for"  one  year;  State  v.  Dlst  Board,  etc,  76  Wis. 
209,  20  Am.  St  Rep.  59,  44  N.  W.  978,  7  L.  R.  A.  840,  341,  construtng 
constitutional  provision  against  compulsory  support  of  place  of 
worship:  State  v.  Cunningham,  88  Wis.  142,  35  Am.  St  Bep.  49,  63 
N.  W.  55.  17  L.  R.  A.  168,  construing  Constitution,  art.  4,  |  3,  pro- 
viding for  eciuel  legislative  districts;  State  v.  Anderson,  100  Wis. 
530.  76  N.  W.  484,  42  L.  R.  A.  242,  construing  baUot  printing  law, 
1893;  dissenting  opinion  in  Reynolds  v.  Watervllle,  92  He.  816,  4S 
AtL  560.  construtng  twen^-second  amendment  of  Maine  OonstltD- 
tion,  limiting  municipal  debt  capacity- 
Constitutional  law.— Courts  cannot  determine  as  to  wisdom  ot 
constitutional  restilctlona  mi  municipal  expandltores,  p.  672. 
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AvpronA  In  BxaA  t.  ObapniKn,  U  Wuh.  S88,  SS  Am.  BL  B«p. 
«2,  48  Fkc  an.  S6  L.  B.  A.  412;  arxmndo. 

OnmtlMk— LlmltatlonB  In  Ootontdo  Oonstitntltni,  an  debt-coa- 
tractins  powen,  !■  f or  aU  pnrpoMa,  p.  674. 

Approved  In  Lake  Co.  t.  Grabun,  130  U.  8.  670,  32  L.  106S.  »  & 
Ot  664,  following  rol«:  Doon  Twp.  t.  Onmmlns,  142  U.  8.  876,  8S 
L.  1047.  12  S.  Ct  223,  applring  rule  to  Iowa  Constitution,  16S7,  Art, 
11,  I  3;  Hedges  v.  Dixon  County,  IGO  U.  S.  1S7,  37  I-.  1047,  14  8. 
Gt.  73.  eqnitf  cannot  enforce  or  modify  bonds,  Told  under  constitu- 
tional limitation;  Prlckell  t.  Marcellne,  6e  Fed.  474,  city  bonds.  Id 
excess  of  Missouri  constltntlDnal  limitation,  are  Told;  In  re  Appro- 
priations, 13  Colo.  823,  22  Pac.  466.  laws  anthorlzlng  expenditure! 
in  excess  of  constitutional  limitation,  are  rold;  Board  of  Commrs. 
V.  HampsoD,  24  Oolo.  12&,  48  Pac.  1102,  county  warrants  in  excess 
of  constltntional  limit,  are  Told;  Laporte  t.  Gninewell,  etc..  Teleg. 
Co..  146  Ind.  460,  B8  Am.  St  Rep.  361,  4R  N.  EL  580,  35  U  R.  A.  688, 
annulling  contract  for  fire-alarm  system,  nnder  similar  limitation; 
Barnard  Co.  v.  Knox  Co.,  lOS  Mo.  387,  388,  16  S.  W.  918,  910,  18 
L.  R.  A.  ^6,  constitutional  limitation  extends  to  levy  for  court- 
bouse;  RatOD  Water-Works  Co.  t.  Raton,  0  N.  Mes.  93,  49  Pac.  906. 
Etrictly  limiting  tax  leTy  for  water  rents  to  statutory  rate;  Howard 
V.  Smith,  91  Tex.  ID,  38  S.  W.  16.  street  Improvement  bonds  are 
within  Texas  constitutional  limitation;  Fritsch  v.  Board  of  Commrs., 
IB  Utah,  04,  47  Pac.  1029.  including  In  similar  limitation,  debts  arlft- 
Ing  by  operation  of  law;  Barles  t.  Wells,  94  Wis.  296,  60  Am.  St. 
Rep.  880,  68  N.  W.  067,  construing  similar  constltntional  restriction; 
Crogster  t.  Bayfield  Co.,  09  Wis.  16,  74  N.  W.  640,  executory  con- 
tracts are  within  constitutional  limitation  upon  "contracting  debts;" 
School  Dlst  T.  Western  Tube  Co.,  B  Wyo.  198,  38  Pac.  025.  similarly 
construing  congressional  restriction  relating  to  territories;  Grand 
Island,  etc.,  R.  R.  t.  Baker,  6  Wyo.  380,  390,  71  Am.  St  Rep.  93C 
040.  45  Pac.  498,  BOO.  34  L.  R.  A.  SSO.  840,  officer's  salaries  are 
wltbin  debt  limitation;  dlsBentlng  opinions  In  Coler  v.  Board  of 
Co.  Commra.,  6  N.  Mex.  164,  27  Pac.  639,  majority  holding  recitals 
binding,  where  statute  authorized  limited  Issue  only,  bat  no  con- 
stitutional limitation  existed;  In  re  Funding,  etc.,  15  Colo.  426,  24 
Pac.  878.  arguendo.  See  44  Am.  St.  Rep.  230,  236,  and  61  Am.  St 
Rep.  833.  DOtes. 

Distinguished  In  Walla  Walla  t.  Walla  WaUa  Water  Co.,  172 
U.  8.  21,  19  S.  Ct  66,  upholding  water  contract  for  term  of  years 
where  current  year's  rent  did  not  violate  limitation:  Wilder  t. 
Board  of  Co.  Commrs..  41  Fed.  613,  warrants  given  to  satisfy  Judg- 
ment are  valid.  If  original  contract  was  valid;  ^tna,  etc.,  Ins.  Co. 
V.  Lyon  Co.,  44  Fed.  342,  bonds  issued  In  exchange  for  outstanding 
bonds,  do  not  create  debt;  Nat.,  etc..  Ins.  Co.  v.  Board  of  Educa- 
Uoa.  OH  Fed.  7M,  27  U.  8.  App.  244,  where  want  of  authoritr  does 
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not  appear  from  bonds,  laws  or  records  therein  referred  to;  Eellil 
T.  Sontb  Bend,  TS  Fed.  923.  44  U.  B.  App.  687,  36  L.  B.  A.  231. 
contract  for  niMitlilr  rental  of  bylrants  In  good  order,  does  not 
create  debt:  Dudley  t.  Board  o(  Commrs.,  80  Fed.  6T8,  49  U.  8.  App. 
347,  34S  <Be«  dlssentlnK  opinion  In  80  Fed.  680,  40  U.  B.  App.  3G1). 
where  electors  bad  antborized  greater  Indebtedness;  RoUlna  t. 
Board  of  Gommrs.,  90  Fed.  &7T,  62  U.  S.  App.  260,  excluding  from 
computation,  debts  Incurred  prior  to  CouBtltudon;  Lewis  t.  WIdber, 
89  OI.  414.  S3  Pac  112»,  excluding  officer's  salanee  from  stmilar 
limitation;  Board  yt  Commra.  j.  Standlcy,  24  Colo.  7.  8,  49  Par. 
25,  26,  where  bonds  were  Issued  in  exchange  for  ralld  warrants; 
SUte  ▼.  Hlctman,  U  Mont  551.  20  E>ac.  B6.  "  Interest  oc  public 
debt"  which  mar  be  paid  without  approprlatlos.  Includes  floating 
debt:  McAleer  t.  Angell,  Ifi  R.  I.  6&4,  36  Aa  090.  JudgmenU  agalnBt 
clly  for  damages,  are  not  within  statutory  limitation  of  Indebted- 
nees;  Ranch  t.  Chapman.  16  Wash.  C>S4,  S8  Am.  SL  Rep.  63,  48 
Pac  268,  36  L.  R.  A.  412,  as  to  necessary  expenses,  made  maodatorr 
by  Constitution. 

130  0.  S.  674-684,  32  L.  lOffiS,  IJiKB  COUNTY  T   GRAHAM. 

Oonmtlee.—  Affirming  Lake  Count;  t.  Rollins,  supra,  as  to  cod- 
stltutiona]  llmltatious  on  county  debts,  p.  676. 

ApproTed  In  Hedges  r.  Dixon  Co..  l.W  U.  S.  187,  «J  L.  1047,  14 
8.  Ot  73,  equity  rsunot  enforce  or  modify  bonda,  Told  nnder  con- 
stitutional limitation:  I'^icken  r.  Marceline,  05  Fed.  474,  city  bonds 
In  excess  of  Missouri  constitutional  limitation,  are  Told;  Board  ot 
Commrs.  t.  Hampson,  24  Colo.  129,  48  Pac.  1102,  county  warranU 
In  excess  of  couetitiitloDal  limit,  are  void;  Earles  r.  Welle,  M  Wia. 
296.  SB  Am.  St.  Rep.  8SJ>.  68  N.  W.  967,  conetniing  similar  conatitv- 
doual  restriction;  Crogater  t.  Bayfield  Co.,  99  Wis.  16,  74  N.  W.  640, 
executory  contracts  are  within  constitutional  limitation  upon  "  con- 
tracting debts; "  School  Dist.  t.  Western  Tube  Co.,  6  Wyo,  198,  38 
Pac.  925,  similarly  construing  congressional  restriction  relating  to 
territories;  dissenting  opinion  In  Dudl^  r.  Board  of  Commrs.,  80 
Fed.  680,  49  U.  S.  App.  301,  majority  distlnguiBhlng  where  detit 
capacity  was  enlarged  by.  election.    See  fil  Am.  St.  Rep.  833,  note. 

Dladngnlshed  In  Wilder  t.  Board  of  Co.  Commrs..  41  Fed.  513, 
warrants  given  to  satisfy  Judgment  are  valid.  If  original  obligation 
was  ralld;  £tna.  etc.,  Ins.  Co.  t.  Lyon  Co..  44  Fed.  342,  bonds 
Issued  Id  exchange  for  outstanding  bonds,  do  not  create  debt;  Nat., 
etc,  IBM.  Co.  T.  Board  of  Education,  62  Fed.  789,  790;  27  D.  S. 
App.  244,  where  want  of  authority  does  not  a[^ar  from  bonda, 
laws  or  records,  therein  referred  to;  Kelbl  t.  South  Bend,  76  Fed. 
923,  44  D.  S.  App.  687,  36  U  R.  A.  231,  contract  for  monthly  rental 
of  hydrants  In  good  order,  does  not  creste  debt;  Board  of  Gommrs. 
r.  SUDdley,  24  Colo.  7.  8,  49  Pac.  2&,  26,  where  bonda  wan  laswd 
!■  «xcbange  for  TaUd  wairanta. 
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CoantlM.—  Parchuer  ot  bonds  la  bound  to  know  of  constltatloiMl 
uid  sUtutor7  restrictions  mi  powsr,  p.  680. 

Antroved  la  CltaCM  County  v.  Potter,  Iffi  U.  S.  368,  36  U  IMS, 
12  S.  Ct  219,  and  Gnnnlwxi  Co.  Conunn.  t.  BolUns,  178  V.  a.  267, 
1&  S.  Ot  394,  both  boldlDg  recital  tbst  totftl  Issue  does  not  exceed 
constitutional  limit,  estops  county;  Sutllll  v.  Lake  Oo„  47  Fed.  107, 
tlOi  no  recital  can  validate  tXHids  In  excess  ot  constitutional  limita- 
tion; Manbattan  Go.  t.  Ironwood,  74  Fed.  GSO,  43  D.  S.  App.  368, 
where  bond  rvcttals  stated  procsedlngs  Invalid  under  act  referred 
to;  Springfield,  ate,  Tmst  Oo.  T.  Attica,  86  Fed.  388,  56  U.  S.  App. 
SS6,  wbere  city  water-worka  bonda  were  Issued  In  excess  of  statu- 
tory limit;  Wslte  t,  Santa  Cms,  88  Fed.  636,  pnrcbasar  msy  rely 
«■  recitals  of  fact  whlcb.  If  tme,  show  validity,  of  bond  Issne; 
Anderson  t.  Orient,  etc.,  Ins.  Co.,  88  Iowa,  581.  60  N.  W.  362,  annul- 
Unc  bonds  Issued  to  liquidate  pre-existing  debt.  In  excess  of  con- 
stltutloQal  limit;  HoUIday  v.  Hllderbrandt,  87  Iowa,  182,  66  N.  W. 
SO,  and  Dnloa  Bank  t.  Commiaslonera.  119  N.  C.  230.  2S  8.  B.  970, 
M  L.  R.  A.  481,  botb  holding  bond  pnrcbaset  must  ascertain  whether 
oonstltutloaal  power  to  Issue  exists;  Bamett  T.  Denlson,  146  U.  8. 
138,  M  L.  KS.  12  8.  Ot  820,  municipal  charter  requiring  specifica- 
tlea  of  purpose  of  bond  Issue,  mast  be  strictly  observed;  dissenting 
opinion  in  West  Plains  Twp.  v.  Sage,  68  Fed.  962,  32  U.  8.  App, 
72S.  majority  upholding  bonds  with  false  recitals  as  to  facts  not 
appearing  of  record;  Doon  Twp.  v.  Cummins,  142  V.  6.  376.  36  L. 
1M7,  12  8.  Ot.  223.  and  Waablngton  Twp.  v.  Ooler,  61  Fed.  365.  4 
V.  8.  App.  622.  arguendo.  See  46  Am.  St.  Rep.  258,  and  51  Am. 
St  Bep.  831,  notes. 

DtstlDgulehed  In  Cummins  v.  Dlst  Twp.  of  Doon,  42  Fed.  649, 
upholding  new  bonds  issued  in  exchange  for  valid  outstanding 
bonds;  Mercer  Co.  v.  Provident  etc..  Trust  Co.,  72  Fed.  630,  43 
IT.  8.  App.  21.  where  recltala  of  facts  did  not  cover  whole  ground; 
Flsgg  y.  School  Dist,  4  N.  Dak.  46,5SN.  W.  004,2CL.R.A.  870, 
where  facts  were  not  necessarllT  matters  of  record. 

Cotuty  ts  not  estopped,  by  recital  of  compliance  with  statute,  to 
show  want  of  power  under  Constitution,  p.  681. 

Approved  in  SutlltT  v.  Lake  Oo.  Gommrs.,  147  U.  S.  2S6,  237,  238^ 
87  L.  148.  IS  S.  Ot.  320,  321,  redtale  do  not  bind  county,  where 
statute  rvqutrea  record  statements  of  debt;  Board  of  Commrs.  v. 
Union  Bank,  06  Fed.  208,  officers  cannot  estop  town  from  question- 
ing vslldity  of  bond  act    See  44  Am.  St.  Bep.  242.  note. 

Distinguished  In  CbatTee  County  v.  Potter,  142  U.  S.  360.  803,  364, 
366,  35  L.  1042.  1043.  1044.  12  8.  Ct  216.  218.  S20,  and  Gunnison 
Co.  Commrs.  v.  Rollins,  173  D.  S.  268.  270.  271,  19  8.  Ct  396,  306, 
where  recitals  ststed  that  totsl  Issne  did  not  excead  llmitatlOQ, 
and  nodimg  In  bonds  disclosed  truth;  Flagg  v.  School  Dlst.,  4  N. 
Dsk.  46.  D3.  68  N.  W.  504,  607,  25  L.  R.  A.  370,  S7B,  where  i«cltal 
rolled  on  was  within  power  of  clerk  making  It 
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Ooimtles.—  FurcbaBen  are  bonad  to  know  auMBment,  whvn  ttm- 
trscUng  power  Is  limited  to  proportion  tboeoC,  p.  682. 

ApprBT«d  Id  Francis  v.  Howard  Oo.,  SO  Fed.  eo,  reafflrmlnc  rale; 
Snturr  T.  Lake  Co.  Cominrs.,  147  U.  S.  235,  237,  238.  37  L.  149,  U 
S.  Ct.  320,  321,  recltalH  do  not  estop  conntj,  where  Btatate  requires 
recMTd  Btatement  of  county  debt;  Coffin  t.  Board  of  Commra.,  57 
Fed.  143,  12  U.  S.  App.  562,  recitals  of  fact,  concerning  mattera  of 
public  record,  are  not  binding;  Quaker  Cltj,  etc..  Bank  t.  Nolan 
Co..  59  Fed.  G6B,  where  laws  refer  to  connty  records  as  evidence  of 
prerequleltes.  recitals  do  not  bind;  Walte  *,  Santa  Cruz,  76  Fed, 
in^  arguendo. 

Dlatisgulsbed  In  Uadlson  Co.  v.  Prlestlj,  42  Fed.  818,  810, 
aTBuecdtj. 

Co'mttea.—  Bonds  reciting  Issne  In  excess  of  proportion  of  aa- 
•eased  valnatlon  allowed,  are  Invalid,  p.  683. 

Coontioa.— Legislature  cannot  create  coamlsslon,  whose  finding 
bhaS  coKdnde.  In  lieu  of  facts,  concerning  power  to  issue  bonds. 

p.  ear,. 

Approved  in  Doon  Twp.  t.  Gummlaa,  142  D.  B.  376,  39  L.  104S, 
12  ^  Ct  223,  bonds  In  excess  of  const! tnQonal  limit,  based  on  tax 
llstfl,  are  volil;  Francle  v,  Howard  Co.,  50  Fed.  01,  purchasers  are 
chargeable  with  notice  of  assessment-rolls;  Crogster  v.  Bayfield  Co., 
90  Wis.  17,  74  N.  W.  640,  executorr.  contracts  are  within  constitn- 
Clonal  liailt.it!«n  on  debt-contracting  power.  See  61  Am.  SL  Bep. 
«24.  nMs. 

DlsttnguiBbed  in  (Hiiltan  v.  Oratton,  S2  Fed.  879,  where  constitu- 
tional limitation  was  not  absolnte,  and  facts  peculiarly  within 
knowledge  of  county  officers;  Ratbbone  v.  Board  of  Oommrs.,  83 
Fed.  130,  40  D.  S.  App.  580.  holding  recltalu  in  question  reeved 
purchasers  from  duty  of  examining  county  proceedings;  Madlsoa 
Co.  V.  "BtQ-na,  tn  Miss.  6»2,  693,  7  8o.  SIT,  recitals  by  tribunal  duly 
designated  to  determine  prerequisite  vote,  are  binding;  Goler  v. 
Board  of  Go.  Commrs.,  6  N.  Uex.  134,  27  Pac.  630  (see  dissenting 
opinion  In  6  N.  Uex.  164,  27  Pac.  63^,  where  statute  authorized 
limited  Issne,  and  no  constltndona]  limitation  existed. 

ISO  U.  H.  684-603,  32  L.  1077,  JONES  ».  VAN  DOREN. 

Hqnltf.—  Amendment  changing  all^atlon  of  express,  to  implied 
trusL.  arMug  from  frsud,  is  discretionary,  p.  601. 

EquMr.— Uotloo  to  etrlke  oIF  amended  bill,  is  properly  denied, 
wbero  coort  had  power  to  allow  amendment,  p.  691. 

TruKt. —  One  obtaining  conveyance  by  fraudulent  misrepresenta- 
tion, la,  lo  equity,  trustee  ex  maleficlo,  p.  691. 

DMIotnlsbed  In  Parrlsb  v.  Parriab,  33  Or.  403.  64  Pac.  866,  whera 
original  Intent  of  person  obtaining  title  was  bonect,  atatute  9t 
frauds  a 
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Bqol^. —  Dnder  prayer  for  K^nenl  nUet,  eonrt  maj  Saert»  Bucli 
idlet  u  facts  Jnstl^,  p.  682. 

AvvKtni  IB  Ho[ricIiu  t.  Qrlmaluw,  U6  U.  &  8S8,  41  U  T44,  IT 
S.  Ot  407,  nafflrming  rule;  Seattle,  etc^  Ky,  r.  Cnlon  Tnut  Ga^ 
7&  Fed.  188,  48  D.  S.  App.  271,  where  bill  tor  torecloanre  omitted 
Bpeclflc  prayer  for  dedclencr  JndsmeiiL 

limltatioiu — Statute  rana  only  from  dlacoTeir  ot  fntnd,  p.  683. 

Approved  In  M'Kneelj  v.  Teny,  61  Ark.  &4S,  88  8.  W.  8B7,  excn*- 
Ing  sixteen  yean'  delay  lo  aaaertiiig  titl^  when  anceator'a  grmator 
concealed  deed. 

130  D.  S.  e9&-600.  Sa  L.  lOSO,  UIGHIQAN  INS.  BANE  T.  BLDRBD. 

C<nirts.—  Before  act  of  1872,  form  ot  mesne  ^vceaa  In  Federal 
eourta  was  based  on  State  practice,  p.  COD. 

Coiuts.— £Ute  statutes  of  limitations  affect  remedlea  only,  and 
govern  Federal  courts,  p.  696. 

ApproTsd  In  Brunswick  Terminal  Go.  t.  Nat.  Bank,  88  Fed.  608, 
reaffirming  role;  Bauserman  t.  Blunt,  147  D.  8.  6G3,  S7  L.  31S.  13 
a.  Ot  400,  and  Balbam  v.  Woodstock  Iron  Co.,  154  V.  B.  1S8.  SS 
L.  0S7.  14  8.  Ct  1014.  both  holding  State  statutes  of  llmltatlona,  as 
construed  by  State  courts,  apply  to  actions,  real  and  personal; 
M'CormIck  t.  Bllot  43  Fed.  472,  where  State  statute  gaye  additional 
year  after  flrat  ault  reversed  for  error;  Oopp  v.  Louisville,  etc.,  Ry., 
GO  Fed.  les,  applying  State  limitation  to  action  for  dlRcrimlnatUig 
charge  nnder  Interstate  camiiierce  act;  Mono*  v.  Southern  Fac.  Co.. 
51  Fed.  IM.  2  U.  8.  App.  222,  local  atatnte  of  llmttadona  applies  ts 
action  fof  wrongful  death,  occurring  In  another  State,  unless  Ita 
statute  giving  action  limits  same;  Eobbs  v.  Nat.  Bank,  90  Fed. 
397,  applying  local  limitation  to  action  nnder  foreign  statute  to 
enforce  atockholder's  liability;  Wllltams  v.  St  Louis,  etc.,  By.,  123 
Uo.  D83.  27  S.  W.  300,  local  limltatlou  governs  both  statute  and 
common-law  rights;  dissenting  opinion  In  Currier  v.  Studley,  IM 
Masa.  26.  38  N.  E.  712.  bedding  statute  ban  peraonal  action,  but 
does  not  extinguish  right 

DIatincnUbed  In  Lawrence  v.  Nelson,  143  U.  8.  224.  88  L.  184,  13 
a.  ct  443,  no  State  law  can  abridge  Federal  right  to  administer 
decedent^B  assets,  aa  between  dtlKna  of  different  States;  BrIcklU 
T.  Baltimore,  Q2  Fed.  739,  as  to  action  for  patent  Infringement 

Courts.—  Federal  courts  follow  State  declsloDH.  holding  service 
of  summons,  or  attempt  commences  action,  p.  697. 

Limitations.— Where  delivery  of  summons  to  serving  offica  c«n- 
mences  action,  It  need  not  be  manual,  pp.  687-690. 

Approved  In  People'a,  etc.  Trust  Oo.  v.  Btttcbelder,  etc.  Case  Co. 
U  Fed.  136.  4  U.  S.  App.  603,  complaint  may  be  duly  "  Died  "  with 
clerk,  outside  bU  office. 

UlscellaneouB.— Cited  In  Michigan  Ina.  Bank  v.  mdred,  148  U.  & 
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Wl,seL.l«4,I2B.Gt4B3,  gntDttng  new  trial,  wbere  Judn  br 
roDnf  Incompetent  ertdeoee  to  be  decUlTe,  Indnced  omlMloa  •( 
oUier  erldenc^ 

ttO  U.  &  taa-tOi,  82  L.  108S,  HILL  v.  HABDTNG. 

BuikmpteT'-—  Defendant,  In  Stste  court.  Is  entitled  to  star,  attar 
▼erdlct  pending  baskmptcT  proceedlncs,  p.  702. 

BaBkraptcr.— Creditors,  levylnt  orer  tour  montba  before  dis- 
charge, maj  bare  Judgment,  notwithstanding  discharge,  p.  708. 

Suikrvptey. —  State  court  may  render  Judgment  against  bank- 
rupt, with  p^petnal  staj,  and  so  bind  bis  sureties,  p.  70ft. 

Bankruptcy.—  State  court,  having  asBumed  ralldltr  ot  discharge, 
sax  dear  right  to  file  formal  plea,  p.  7M. 

UlaceUaneous;.—  Cited  In  In  t«  UarshaU  Paper  Oo,  SB  Fed.  421. 
■c?  i*  sCact  at  discbarge  la  bankmptcT  «<  cogporatlsa. 

TSL  XI -« 
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OOIOBEB  Tbbk,  1888. 


Obdbe. 

It  is  noT  here  ordered  by  the  Oonrt  that  Rule  59  of  the  Bales  of  Practice  fot 
the  Ooarts  of  Equity  of  the  United  States  be,  and  the  eame  is  hereby,  amended 
by  adding  at  the  end  thereof  the  words  "or  before  any  notary  pnblia" 

(Promalgated  Uoroh  6,  1889.) 


APPENDIX  a 


§>npvfime  ^anvi  of  thz  UttiM  <^tatcs. 

OoiOBBB  Tbeh,  1888. 


It  ie  nov  here  ordered  by  the  Oonrt  thai  Bale  6?  of  the  Bales  of  Praotioe  in 
Admiralty  be,  and  the  same  is  hereby,  amended  so  as  to  read  as  follows : 


The  said  U'ziel  or  petition  shall  be  filed  and  the  said  proceedings  had  in  any 
District  Oonrt  of  the  United  States  in  which  said  ship  or  vessel  may  be  libeled 
to  answer  for  any  such  embezzlement,  losa,  destmction,  damage,  or  injory ;  or, 
if  the  said  ship  or  vessel  be  not  libeled,  then  in  the  District  Court  for  any  dis- 
trict in  which  the  said  owner  or  owners  may  be  sned  in  that  behalf.  When  the 
said  ship  or  vessel  has  not  been  libeled  to  answer  the  matters  aforesaid,  and  sait 
has  not  been  commenced  against  the  said  owner  or  owners,  or  has  been  com- 
menced in  a  district  other  than  that  in  which  the  said  ship  or  vessel  may  be,  the 
said  proceedings  may  be  had  in  the  District  Oonrt  of  the  district  in  which  the 
said  ship  or  vessel  may  be,  and  where  it  may  be  subject  to  the  control  of  such 
oonrt  for  the  purposes  of  the  case  as  hereinbefore  provided.  If  the  ship  have 
already  been  libeled  and  sold,  the  proceeds  shall  represent  the  same  for  the  pur- 
poses of  these  rules. 

(Promulgated  April  32,  1889.) 
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^ptmit  ^auvi  sd  iht  WLniUA  states. 


OoiOBSB  Tbbm,  1888. 


Obdbb. 

It  is  now  ben  ordered  by  the  Oonrt  tlut  Section  S  of  Role  30,  of  the  mles  of 
this  Oonrt  be,  and  the  same  is  hereby,  amended  bo  aa  to  read  aa  followi : 

"%.  Ten  oases  onl;  ehall  be  considered  aa  liable  to  be  called  on  each  da;  dtiiv 
ing  the  term.  Bat  on  the  coming  in  of  the  Oonrt  on  each  day  the  entire  nnm- 
ber  of  snch  ten  oases  will  be  o&Ued«  with  a  view  to  the  dieposition  of  sooh  of 
them  aa  are  not  to  he  argned.** 

Uay  18.  1889. 


APPENDIX  IV. 


Obdbr, 


There  haying  been  a  Obief  Jnatioe  of  this  Oonrt  appointed  ainoa  the  adjourn- 
ment of  the  last  term:  It  it  ordered,  That  the  following  allotment  be  made  of  the 
Chief  Justice  and  Aaaooiate  Joatioes  of  esJd  Court  among  the  Oironita,  agreeably 
to  the  Act  of  OongresB  in  snob  oaae  made  and  provided,  and  that  snch  allotment 
be  entered  of  reoord,  yiz.  : 


The  First  Oironit, 
The  Seoond  Oironit, 
The  Third  Oironit, 
The  Fourth  Circuit, 
The  Fifth  Oironit, 
The  Sixth  Oironit, 
The  Seventh  Circuit, 
The  Eighth  Cirooit, 
The  Ninth  Circuit, 
December  17,  1888. 
108< 


HOBAOB  aBl.T, 

Sahdkl  Butohfoed, 

JOSKPH  P.   BradLBT, 

Mkltillb  W.  Pdujsb, 
Luoios  Q.  0.  Lamab, 

StaHLKT  MATTnBWS, 

John  U.  Kablak, 
Sakusl  F.  Millbb, 
Stbphsm  J.  Field, 


Assooiate  Justice. 
Aasooiate  Justice. 
Assooiate  Josticeu 
Obief  Justice. 
Associate  Justice. 
Associate  Justice. 
Assooiate  Justice. 
Associate  Justice. 
Assooiate  Justice. 
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OoTOBEB  Tbbk,  1888. 


Obdbb. 

li  is  ordtrtd.  That  the  following  allotment  be  made  of  the  Ohief  Jnatioe  and 
Auooiate  Jnetioea  of  this  Ooort  among  the  Gironita,  agreeably  to  the  Act  of 
Oongrefls  in  snob  case  made  and  proTJded,  and  that  Baab  allotment  be  entered 
d  record,  vis. ; 


For  the 
For  the 
For  the 
For  the 
Fop  the 
For  the 
For  the 
For  the 
For  the 
Ha;  IS.  V 


Firat  Oiroait, 
Second  Oiroait, 
Third  Oirouit, 
Fonrth  Oircait, 
Fifth  Oirouit, 
Sixth  Oircait, 
SeTenth  Oironit, 
Eighth  Oircait, 
Ifinth  Oiroait, 


H0BA.OB  Orat, 
Sahukl  Blatchvobd, 
JOSKPH  P.  Beadlby, 
Mbltillk  W.  Fdllbb, 
LuoiUB  Q.  0.  Lakab, 
John  M.  Hablak, 

JOHK  M.   HAELAlf, 

Sauubl  F.  Milleb, 
Stephen  J.  Field, 


Associate  Justice. 
Associate  Jastioe. 
Associate  Justice. 
Ohief  Jostice. 
Aseociate  Justice. 
Associate  Justice. 
Associate  Justiceu 
Associatn  Jastioe. 
Asaooiate  Jastice. 
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%n  ipjemoriam. 

STANLEY    MATTHEWS,* 
DiKD  HuKJH  28.  188& .• 


B  BxBOH  AiTD  Bab  or  ihb  Ohctkd  Sta^h  SuPBain  Ooinv. 


Satubday,  Marth  80, 1889. 

THB  Bar  of  the  Supreme  Court  of  the  Unit- 
ed Slates  ud  Uw  ofBcen  ol  th«  Court  met 
tn  tbe  Court  Boom  In  the  Ckpllol  at  twelve 
o'clock,  and  the  meetlag  was  called  to  order 
bj  Hr.  WiLUAK  A.  Maiist, 

On  motion  of  Hr.  Haubt,  Ht.  Wiluah 
H.  EvABTa  was  called  to  the  Chair. 
On  motion_of  Mr.  Jobepb  E.  HcDobaij>, 
,  HcKmoniT  was  elected  Secn- 


taiT. 
OnU 


n  taking  the  chair  Hr.  Evabto  b^: 
Qei(ti,eurh  ot  the  Bab  of  thb  Stfpbbkb 

COUttT  07  THB  USITBD  STATES: 

The  afBJctire  intelligence  of  the  death  of  the 
Afisodate  Jiutice,  eo  much  honored  and  be- 
loved, Judge  Hatthbwb,  was  brought  to  the 
attentioD  of  the  Court  aod  of  the  profesdoD 


be  named  at  which  niilable  reeolutloiMahould  be 
presented  and  conridered,  at  which  an  oppor- 
tunitv  ibould  be  riven  to  the  Bar  for  the  ex- 
pression of  their  Interest,  tbelr  eeteem,  their 
respect,  their  admiratloD  and  affectloD  for  our 
deceased  friend.  An  e»rly  daj  has  been  fixed 
upon  and  will  be  suggested,  which.  If  accept- 
able to  the  piofesHlon  now  represeoted  here, 
will  be  adoi^ed. 

Hr.  Maubt  moved  that  the  Chairman  ap- 
poiet  a  committee  of  dgbt  members  to  prepare 
■uitafale  resolotions  to  M  presented  to  a  future 
meeting;  which  motion  was  agreed  to,  and  the 
foUowlog  committee  was  appointed  by  the 
Chair; 

Hon.  OsobobF.  Bdhciidb. 

Hon.  Bekjaxik  Bottbbwob^ 

Bon.  OBOBOKjf.  BoAB, 

Hon.  W.  C.  P.  Bbbckibbidob,       J 

Hon.  Oeobok  Tioxnob  Ccbti^ 

Hon.  Bawtbl  Shellababobb, 

Eon.  Obobqb  A  Jersb, 

Hon.  JoBEPH  K.  MoDoBALO. 


•  Vor  bkmapUoa)  iketcfa  of  tlie  IKe  itf  JTr.  Jh»- 
Hw  MAXTHSwa  no  VoL  I  of  the  DIsmt  of  tbe 
United  States  Supreme  Court  Beports  published  bj 


Btaoleed,  That  when  this  meeting  ahall  ad> 
joum,  it  shall  be  to  reassemble  in  ^  Chamber 
at  eleven  o'clock  Saturdar,  the  6th  of  April, 
proximo. 


Satueiut,  Apra  «,  1888. 

Hr.  £tabtb:  The  adjourned  meeting  held 
In  commemoration  of  our  deceased  friend, 
Judgt  Hatthbws,  Is  now  ■mm  ill  ill  il.  and  I 
await  the  pleasure  of  gentlemen  who  are  now 
presenL 

Hr.  Edmubtw:  I  am  instructed  bv  the  com- 
mittee appointed  af  a  previous  meeting  of  the 
Bar,  to  which  this  is  an  wljourament,  to  report 
resolotions  upoD  the  subject  recommended  In 
that  committee,  which  I  now  twnd  to  the  Chair 
and  ask  that  the;  mof  be  read. 

BetotutioM. 

Beiohad.  That  the  Bar  of  the  Supreme  Court 
of  the  United  States  deeplv  deplores  the  de- 
cease of  the  late  Mr.  JuMiee  uattsbwb,  where- 
by the  couDtr;  has  lost  an  always  patriotic  and 
respected  citlzeD,  alike  eminent  in  his  privato- 
and  public  career,  the  Bar  one  of  its  long-tim» 
leaders,  conspicuous  u  an  example  of  the  best 
relations  of  our  profession  with  uie  adminlatnt- 
tloD  of  justice,  and  the  Court  lUell  a  member 
fitted  bj  chatacter,  temperament,  learning,  and 
IndustiT  to  the  place  he  held  in  the  highest  Ju- 
dicial tribunal  of  a  great  nation.  Hta  name  i» 
rightly  enrolled  among  those  honored  by  their 


countrymen. 

Bswiwd,  ThattheBarpi.  ^ 

of  the  departed  Justice  Its  sincere  tympathy 


[,  That  theBar  presents  totbefomily  i 


tod  condolence  In  their  bereavement 
AwrfMd;  That  the  Attomey-Oeneral  be  re-  i 

oneited  to  present  these  reeolutlona  to  ibe  Court-  ' 

for  such  consldemtioo  as  may  be  fit. 
Boohed,  That  the  Chairman  be  requested  lo- 

transmit  a  copy  hereof  to  Urs.  Hattbews.  ' 

Rbmabkb  of  Hb.  Oicosob  F.  BDntmiM. 

Ht.  CsAiBifAB:  In  presenting  then  lesolo- 
tions  framed  by  your  committee,  and  which 
oeceasarlly  are  brief  and  condensed,  I  think  It  b 
doty  OS  It  is  a  pleasure  bo  tar  as  one  m^  have- 
ileasura  OD  an  occasion  of  this  kind,  to  soy  b. 
few  words. 

The  stale  of  natuie  t»div  baa  mada  our 
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meetlns  somewhat  leu  foil  tbaa  doubtlen  it 
otberwiM  would  have  beeo;  bat  It  bu  seemed 
to  me  tbot  nature  baa  ratber  ahomi  for  IUb  oc- 
cwrlOD  a  sTrnpnlh;  In  tbe  memorial  we  now 
celebrate,  m  gloom  uid  Borrow,  but  with  a 
wbite  robe. 

I  did  not  bare  tbe  plsMora  to  know  Mr.  Ju*- 
tie*  Hattkbwb  until  he  appeared  before  tbe 
iSleccoral  Tribunal,  in  (hia  verjr  Chamber  in  tbe 
winier  of  1876-'TT.  Hia  argument  on  the  aide 
wbose  pretensions  be  mainraiaed  was,  I  think 
I  do  DO  iojuBlice  in  saying  aa  it  respecta  other 
arguments  upon  the  same  aide  and  upon  (he 
otber,  almoat  first  among  the  totemoat  of  ilie 
■tdctlv  legal  and  consticutlona]  conaideralloas 
that  Mould  have  lofluenced,  and,  I  think,  did 
isfiuence  the  Judgment  of  that  Tribunal. 

Boon  afterward,  when  Senator  Sherman  re- 
signed (o  take  a  place  in  the  Cabinet  of  Preal- 
denl  Hajea,  Hr.  slAiTHXwa  was  elected  to  the 
Benaie  and  took  hia  place  tn  the  BcnaCe.  Itbink 
kbout  the  middle  of  October,  ISTT,  and  hla 
career  there  terminated  In  the  changes  of  polit- 
ical affairs  in  tbe  State  of  Ohio  on  the  third  of 
Harch,  I  tbink,  18T9— somewhat  lesa  than 
two  years  of  aenatorial  service,  but  be  brougbt 
to  tbat  service  and  displayed  in  that  service  in 
a  new  BOd  unaecustomea  arena  a  character,  a 
capacity,  a  leamiiig,  a  patience,  a  courteey,  a 
self- possession  aod  a  mastery,  that  la  very  rare 
indeed  inaosbortaaervice.  And  inibatcareer 
heilluatiatedone.asl  tbink,  of  the  most  lovely 
of  all  human  traits,  a  kindness,  a  generosity, 
a  faith,  that  in  hla  heart  ke  bad  for  hU  fellow- 
man. 

Tbat  kindness  and  generodtj  and  aympatby 
had  led  him  to  be  betrayed,  as  it  were,  into 
what  the  newapaper  press  bruited  as  a  question- 
abte  relation  with  a  particular  person  who  bad 
been  desirous  of  aome  pablic  honor  or  emolu- 
ment. He  oatorally  resented  siicb  a  calumnv; 
and  tbat  calumny  of  course,  as  all  caluon^cs 


of  tbat  law  and  outside  of  that  Chamber  I  may 
•ay  that  I  was  one — who  Itunubt  It  not  fit  for 
the  public  interest  that  be  uould  become  a 
member  of  the  Court  that  sits  In  this  Chamber, 
The  quality  of  Mr.  Hatbbw^  disposition  was 
iuch  (be  well  knowing  the  fact — for  thera  was 
candor  all  around— ^d  which  of  course  did 
Dot  touch  either  hia  character  or  capacity  in 
the  sUgbteat,  but  related  to  certain  particular 
public  ooDSlderatlons  alone)  that  tbe  intimate 
eonfldentlal  relations  that  bad  existed  between 
bim  and  myself  in  tbe  Senate  were  never  dls- 


of  heart  and  tenderness  of  dlsposiHon  w  rec- 


ognize an  attitude  that  bis  best  friends  mlgbt 
take,  which  seemed  lo  stand  in  the  way  of  his 
Just  and  honorable  ambition.    I  think  It  ia  one 


of  the  best  things  we  can  say  of  any  man,  that 
be  baa  Che  nobleness  and  greotneM  ot  character 
to  bold  an  attitude  like  that. 

He  came  to  the  Bench,  notwitfattandlngi  and 
It  gives  me  such  pleasure  as  one  m^  have  tn 
inch  ft  COM,  oltbongb  be  knew  It  lone  before 
he  died,  to  say  on  en  occasion  like  till,  that 
the  grounds  upon  which  many  Senators  (my- 


self among  others),  thought  It  unfit  that  fas' 
should  be  called  to  this  partlculat  public  serv- 
ice, turned  out  to  bo  entirely  mistaken,  andi 
In  the  public  reapi-cts  towards  which  our  solici- 
tudes were  directed,  his  opinions  delivered  In. 
this  Coun  aod  bis  assent  to  opinions  upon  that 


Insisting  upon  bis  uppointment  aud  convinced 
me,  and  1  think  noauubtall  the  olher  Senatori- 
who  were  opposed  tn  him  a',  tbe  time,  that  it 
was  our  mistake  and  not  that  of  the  President 
of  the  United  Stales. 

Hr.  HiTTHBWB,  It  has  seemed  to  me,  in  his- 
career  from  1877  to  1888,  when  his  fatal  illQes* 
prevented  his  longer  silting  tiere,  sbowt^l  him- 
self to  be  among  tbe  conspicuous  and  best  ex- 
amples, of  wbicQ  it  is  true  we  have  so  many- 
among  the  living  as  well  as  among  the  de- 
puted, of  that  composition  of  mind,  tempera- 
ment and  heart  lo  make  an  almoat  ideal  judge. 
The  counsel  who,  through  want  of  famlliarliy 
with  methods  of  procedure,  tbeir  dirBdeoce  or 
embarrassment  In  coming  for  the  first  lime  be- 
fore this  Kreat  tribunal,  fell  Into  trouble,  always- 
found  Id  him  a  sympathizing  and  helpful 
friend,  rather  than  receiving,  as  rarely  but. 
sometimes  happens,  a  treatment  that  would  bo 
perfectly  correct  applied  to  long  experienced 
leaders  at  the  Bar.  But  If  any  young  member 
oflhlsoranyBar,  arguing  a  first  cause,  (ell  ioto- 
any  difficulty  or  embarrassment  of  statement  or 
argument,  Mr.  Juttiee  Matthews  was  among 
the  first  to  be  always  read^  to,  asit  may  besaid, 
"put  bim  on  his  feet  again"  and  to  enable  him- 
to  develop  hla  best  powers.  I  think  that  ia  one- 
of  tbe  characteristics  that  a  great  Judge  de- 
serves to  have  mentioned  in  conoection  with- 
his  career:— and  when  we  come  to  the  decision 
of  cases,  I  think  every  geollemen  who  siudic* 
the  opinions  of  the  Supreme  Court  of  the 
United  States  will  be  ready  to  say  that  his- 
opinions  are  among  those  displaying  a  wealth 
of  legal  learning,  clear  statement,  and  fair  and- 
Just  logic.  Without  bills,  without  prejudice, 
with  fairness  of  statement  of  the  proposition 
against  which  he  decides,  nith  no  ooscurity  lit^ 
meeting  the  strongest  aspect  of  the  poltit  that 
he  overrules,  his  opinions.  I  think,  will  be- 
among  the  tasting  and  best  of  tbe  memorlalo- 
we  liave  which  are  the  daily  and  yearly  coniri- 
bntions  to  the  progress,  welfare  and  justice  of 
Qovemment 

And  so,  Mr.  Chairman,  to  be  brief  with  these 
recollections  that  I  have  of  my  personal  inter- 
course  with  Mr,  Jiutiee  Matthews,  bo  intt- 
ifldential  and  so  likely,  as  iht  worldi 
■    ■     '•-    " ■- --  ■-  bim. 

take  In  which  I  fell  in  regard  to  bis  views 
concerning  certain  particum  public  questions 
tn  connection  with  his  appointment  to  this 
bench.  It  is  in  the  sadness  of  such  an  occasion 
a  grateful  pleasure  lo  me  to  speak  of  bim  la- 
the beat  terms  that  my  mind  and  voice  can,  9»- 
a  man  and  as  a  judge.  And  when  we  come  , 
for  a  single  moment  to  bis  personal  lelallons- 
apart  from  hla  public  career,  it  1b  ImpoBSlble 
for  me  to  use  words  too  strong  In  respect  of 
(he  gentleness  of  his  disposiUon,  the  oltabtlity 
of  Ui  conduct,  the  patience  of  his  listening  ta 
the  appeals  of  thoae  who  came  to  him  for  a» 
alstaoce  or  support,  to  tbe  kindliness  of  bis  re- 


goes,lo  have  been  strained  by  the  serious,  to  bii 
and  as  It  has  turned  out  to  the  public,  ml 
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faideUcate  for  me  to  nieak  at  kU.  they  ue  to 
tender,  to  laj  tbat  In  ul  iboM  priTate  and  per- 
«oaa]  relatlooB,  in  tbe  cburch,  in  the  seiglitior- 


liood,  in  tbe  communU;,  I  thinlc  no  ooe  erer 


tn  tbe  Utag  painful  Ulnesa  that  at  laat  overcame 
bfm,  I  bad  tiequent  oooadon  to  koon  peraon- 
«ll;  bow   genujr,  patiently,   bopelullj, 


hopefally  merelf  In  tbe  mom  ol  boplng  to  be 
KBlored  to  bis  public  career  and  untie*,  but 
bopefulljr  In  wutever  aspect  hla  Lord  and 
Master  luigbt  lead  bU  career,  dtber  to  bis  grave 
«r  to  be  leelored,  be  gave  tbe  sweet  exam^e  of 
tbat  masterful  mind  and  spirit  that  took  what 
tbe  Pagan*  called  his  fate,  but  what  our  re- 
Urion  calls  tbe  faitb  and  hope  in  wbat  tbe  Lord 
mIgbtgiTehimtogoortosta;.  Ilay  npontUa 
grave  the  beat  tribute  I  can  of  affection  and 
ntpect 

Bbmarkb  or  Ka.  OKonas  Boadlt. 

Mr.  Ohaibiuii:  I  do  not  know  what  ar 
rangemoits,  if  anj,  have  been  made  for  the 
-conduct  of  this  meeting,  but  I  feel  that,  being, 
witb  a  dngle  exception,  tbe  oldest  surviving 
friend  of  those  who  were  very  dose  and  dear 
io  Stasiat  Matthews,  debarred  by  distance 
from  mingltng  my  tean  with  the  Clncinnali 
Bar,  of  which,  from  the  time  of  my  admisdoo 
to  practice  until  bis  promotiou  to  fhis  Bench, 
we  were  both  members,  I  do  not  Intrude  in  ex- 
pressing my  grief  here  DOw. 

A3  long  ago  as  1648,  when  the  late  JvtHet 
William  B.  Wood* and  I  were  boys  togetberin 
>tbe  Western  college  where  I  graduated,  mem- 
bers of  a  Greek  letter  society,  the  Beta  Theta 
Pi,  we  found  on  tbe  list  of  the  membera  of  Uie 
'Cindnnail  alumni  chapter  the  name  of  TaouAa 
Stanley  Matt HBws.  Tbat  was  my  first  foiro- 
'ductioD  to  him,  but  he  never  was  to  me  any- 
Ibiag  but  I^ANLET;  I  never  called  him  anything 
*"""'    — ii.BT.and  be  rarely  addressed  me  except 


-name  wo*  Thomas,  and  be  opened  my  love 

In  184S,  going  as  a  student  Into  the  office  of 
the  ffreat  man  who  presided  In  this  Court  from 
18M  to  1878,  Matthews  and  I  became  ac- 

Jualntancee  and  friends.  With  him,  I  was  a 
isciple  of  Chitf  JuUic*  Chase;  a  disdple 
polIUcally,  and  a  loving  follower  personally- 
From  that  time  until  this,  from  that  day  until 
■our  frieodebip  was  tDietrupled  by  his  death, 
we  have  been  friends,  united  In  affection,  with- 
out doubts;  rivals  often,  never  jealous. 

I  hope  I  bore  towards  him  and  bis  faults— 
for  be  was  a  man  and  bad  faults— the  same 
tender,  kind  indulgence  with  which  I  know  he 
treated  me.  He  wosa  man  of  eiMt  ardor,  pow- 
erful in  physique,  witb  a  mmd  strengthened 
by  the  pursuit  of  ktiow ledge— knowledge  of 
letters  and  the  law.  He  was  a  man  of  greol 
«rdor — ardent  In  friendabin — br  this  he  lost 
And  gained.  Ardent  in  poUticaland  lesol  war- 
fare, the  only  serious  error,  In  my  Judgment, 
<A  hie  lire,  of  which  I  have  knowledge,  with 
which  be  could  reproach  himself,  was  the  re- 


suit  of  the  ardor  of  the  moment  In  tbe  pniao- 
cutlon  of  his  duties  as  a  public  officer.  Tbi> 
ardor,  this  enei^,  this  fnllnea  and  Impetoo^ 
Ity  of  executive  power,  coupled  with  great 
reading,  wide  sumj  and  soope  of  knowledge, 
a  retentive  memory,  maatei;  of  tbe  language  we 
use.  educated  by  years  of  editorial  service  In  Its 
habitual  handling  and  management,  madebim 
a  most  powerful  stater  of  hb  cases  to  court  or 
iury.  He  depended  for  his  •access  as  a  legal 
leader  on  oo  adventitious  aids.  He  met  court 
and  Jury  with  a  plain,  unadorned  statement, 
beautiful  In  persuadou  because  of  the  logical 
order  in  which  be  arranged  bis  facts  and  cited 
his  law. 

Two  of  the  best  years  of  my  life  were  spent 
on  the  bench  of  the  Superior  Oourt  of  Olncia- 
natl,  by  his  side,  in  the  company  of  bim  who 
was  to  ua  both  a  legal  father,  our  senior  asso- 
date,  your  lelatlve  and  friend,  Mr.  Chairman, 
the  late  JmUm  Bellamy  Storor.  There  I  learned 
to  know  fully  the  power  of  Stamlbt  Mat- 
thews oa  a  judge;  hlBabilitytowithholdppin- 
lon,  to  wall,  to  consider,  to  delibereie.  not  to 
condude  until  every  argument,  every  leaourca 
of  aid  forcorrect  adjudlcaiioo  had  been  probed 
aikd  penetrated  and  weighed  and  measured. 
He  was  a  great  ludge,  he  was  a  great  lawTcr. 
and  he  was  audi.  In  mv  opinion,  mainly  bo- 
cause  to  large  power*  be  added  a  pure  mind 
and  tbe  fixed  determination  to  do  tnnt  which 
was  right  and  right  only. 


ich.  His  imagination  was  bis  strength  and 
his  weaknesa.  I  use  this  word,  Mr.  Obairmao, 
In  its  bi^jiest  sense;  be  bad  tbe  power  to  bean- 
other,  to  enter  into  the  minds  of  others,  and 
live  with  them,  ao  (bat  tbe  thoughli  and  feel- 
ings and  conscienoe  of  othera  might  find  Btor> 
ue  in  his  mind.  His  Imagination  was  sympa- 
thetici  it  went  out  to  young  and  old,  preparing 
a  warm  reception  for  those  who  come  lo  him, 
of  wise  advice  and  counsd,  and  a  courteous, 
lympaihedc  disregard  of  the  errors  which  he 
saw  in  them.  This  power  made  him  a  great 
Judge;  It  made  him  a  great  lawyer;  it  enabled 
him  to  feel  with  others,  and  be  the  master  of 
their  dtuatlou.  of  dlenta  and  luriee  and  courts 
and  antagonists,  by  appreciating  and  knowing 
their  relations  and  reasonable  deelree  as  only  a 
man  in  whom  Imagination  is  n  ^reat  factor 

In  every  department  of  life  In  which  men 
meet  each  other,  except  that  of  blood  or  mar- 
riage relatfonshlp,  I  have  mel  this  man.  In 
fortv-tbree  years  of  Intimate  converse  not  a 
subject,  political,  sodal,  religious,  but  has  been 
a  matter  of  high  debate  between  ua.  Often  we 
saw  together,  and  often  we  differed.  Our  po- 
litics! views  from  the  beginning  to  tbe  end 
were  the  eame,  although  we  sought  our  ends 
bv  different  methods  and  through  different 
Channels,  largely,  I  think,  because  he  was  a 
man  wbo  coupled  with  this  ardor  of  acttoo,  this 
power  of  imagloatioo,  great  loviubcaltks  of 
heart,  andwasattractedtopolltlcaraisociations 
by  penosol  affection,  utou  find  aoj  error 
or  wrong  durged  upon  him  and  tblnk  the 
blame  deserved,  yon  m^  certainly  ascribe  this 
to  tbe  dedre  which  poasnaoBd  bim,  nl^t  and 
day,  IntesMMiandoiitofaeMCHi,  tooMitf  tba 
vrlshee  of  others.    IdonotnwantbatMWMkly 
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ecrnpUad,  but  It  cent  him  moCh  more  than  It 
doet  OTdiaary  men  to  lefnaetbesoUcitalioDsof 
those  who  Bougftt  to  direct  Ut  energjea  in  their 
own  behalf. 

Until  the  year  18ST  Stasiat  MA-rraEws 
bad  been  a  BatlonaliBt,  ot  some  form  or  other, 
in  religious  opinion.  In  that  year  he  buried  Id 
one  KraTe  three  children,  and  this  calamilf, 
whi^  overwhelmed  him  for  a  time  almost  to 
the  upsetting  ot  bla  mental  equipose,  led  lo  hta 
re  exnminatioQ  into  the  founaatioos  ot  opinion 
up«u  the  most  serious  of  mibjectB.  Hla  father 
had  been  aUDitarian,  and  he,  If  not  a  member, 
at  least  a  habitual  attendant  at  a  UalTersallGt 
Church  when  this  calamttjOTertook  bim.  He 
came  out  of  the  etrugglea  OalTanistic  Pieabj- 
terlan,  holding  opinions  which  be  never  yield- 
ed— in  the  faiUi  of  which  he  died.  He  sought 
lobend,  10  far  as  be  ml^btproperly,  tbosewitb 
whom  he  lived  in  familiar  frlendsbin.  to  bis 
changed  views.  That  be  failed  in  this  is  not 
to  be  ascribed  to  bis  want  of  pon-ers  of  persua- 
sion, for  these  were  exercised  (o  their  fullest 
extent.  In  some  cases  he  succeeded,  and 
brought  with  him  Into  tbe  Church  of  his  later 
life  a  company  of  minds  he  swayed.  In  Ihlt, 
bowever,  as  in  all  his  lire,  Che  power  to  se«  In- 
to the  minds  of  others  and  lo  appredate  Aeir 
convictions  kept  him  from  ever  exercMns  In 
any  aense  what  might  be  called  authori^.  He, 
a  Calvaniatic  Prubyterian,  an  elder  in  the 
Church,  devoted  to  ila  creed  with  all  the  fer- 
vor of  his  ardent  nature,  never  f  tdled  (o  remem- 
ber Ibat  his  father  and  others  he  loved,  who 
atill  lived  In  the  same  communion  with  hli 
father,  reasoned  otherwise,  and  bis  power  of 
sympathetic  Imasioation  was  so  great,  that  he 
was  alwayi  ready  to  think  (bat  they  too  be- 
lieved as  siDcerelv  as  be,  so  that  hiaperauadona 
to  Ihem  were  addressed  in  Ibe  form  of  gentle 
guidance,  not  authoritative  direction.  In  otb^ 
words,  Mr.  Cbairman — fori  wUh  lo  emphasize 
this  point — if  it  be  possible  for  one  who  be- 
lieves wilb  all  his  mind  the  five  points  of  Cal- 
vinistlc  theology,  as  Stanley  MATTHEwsdid, 
at  the  same  time  to  be  what  Is  called  a  liberal 
Christian,  he  was  the  man.  When,  authorized 
by  the  School  Board  of  Cincinnati,  I  lele- 
grapbed  bIm  at  Wasbmgion,  sollcltlnf;  bis  co- 
operation In  the  cfTort  to  maintain  Oie  legal 
position  the  Board  had  taken,  that  the  Bible 
should  not  be  used  as  book  of  worship  in  tbe 
common  acbnob  of  that  city,  I  knew  what  an- 
swer I  would  receive  as  well  as  v  ben  I  received 
It;  for  I  knew  that  his  Christianity,  ardent, 
devoted,  springing  from  the  full  conviction  of 
a  man  of  high  mental  powers,  was  a  Christian- 
ity which  depended  on  carrying  others  Into 
assent  and  sympathy  by  the  logic  of  its  reason- 
ing and  tbe  lovelinesa  of  its  life,  and  not  by  the 
force  of  authority  or  the  aulhority  of  force. 
He  entered  our  case,  and  Judge  Sialic  and  I 
assigned  bIm  tbe  position  of  leader.  How  well 
be  oefendod  his  opinions  as  a  Cbristian,  and  at 
the  same  time  proved  that  they  would  and 
.»uld  win  tbe  battle  without  the  aid  of  legal 
autborl^,  Isrecorded  in  tbe  report  which  was 
made  of  the  discussion  on  that  occasioD. 

He  was  lovely  In  bis  life.  Yet  It  was  a  life 
of  sorrow,  for  those  three  were  not  the  only 
loved  onea  he  buried.  He  lived  through  more 
nief  and  more  happiness  than  is  usually  as- 
Sgned  lo  man.  Those  who  had  the  happln  - 
U.  B.,  Book  82. 
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to  be  hfs  wife  and  chDdnn  may  wall  mourn  foi 
the  presence  that  cannot  be  replaced.  I  saw 
bim  last  six  weeks  ago;  he  talked  hopefully  (rf 
resuming  hie  seat  on  this  Bench  In  October;  be 
talked  hopefully  of  a  trip  to  Europe  which  he 
might  make  In  the  mean  time.  I  left  hia  t)ed- 
slde  full  of  bope  for  him.  for  be  bud  tbe  mag- 
netic power  of  Infusing  otnera  with  bis  conrpge. 
I  left  him  with  tbe  hope  he  communicated  to 
me;  and  after  I  had  gone,  and  the  doubta  of 
colder  momenlsintrudedupon  my  mind,  Iknew, 
at  least,  that  whatever  might  happen  to  others, 
whatever  place  ml^ht  be  allotted  him  In  tha 
great  cycle  into  which  he  has  entered,  be  would 
go  "sustained  by  an  unfaltering  trust." 

The  future  is  bidden  from  us.  It  Is  thedoc- 
ttlue  of  the  French  pblloeopher,  Comt^,  that  we 
live  only  in  the  impress  which  our  lives  make 
upoQ  those  who  are  with  usand  those  who  read 
and  bear  of  us.  Tried  br  the  belief  in  whlcb 
BTANI.ET  Matthews  diea.  be  baa  entered  Into 
the  rest  prepared  for  Just  men.  Judged  by  the 
other  belief  ol  wbicb  I  have  spoken,  at  least 
he  lias  communicated  to  this  eenerstion.  help 
to  geoerations  to  come;  and  asTong  as  bis  opin- 
ions shall  be  read,  and  his  life  remembered, 
some  Impress  for  good  derived  from  tbe  word* 
and  works  of  this  good  and  great  man  will  he 
retained. 

RxxABKB  OF  Mb.  R.  D.  Hnsam. 

Hr.  Chairuan;  No  one  form  suffices  to  re- 
veal the  godhead  of  Brahma.  Successive  and 
progressive  incarnaiions  are  required  to  com- 
plete tbe  unveiling  of  bis  divinity. 

What  tbe  Hindoo  fables  of  hlis  god  has  its 
analogue  In  the  life  of  the  American  citJEen. 
The  American  is  so  large  a  man— has  relations 
to  so  many  sides  ot  life — that  his  full  capacity 
cannot  be  known  but  through  many  and  variM 
avocations. 

We  should  not,  then,  charge  to  inconstancy 
lhatifr.JuttitM Matthews,  before heoccupicd 
a  seat  upon  this  Bench,  hsd  been  known  ua  a 
Journalist,  a  Lawyer,  a  Judge,  a  Soldier,  a 
Politician,  and  a  Legislator.  These  wcic  tbe 
aoalari  of  bis  conspicuous  career.  In  each  one 
he  showed  a  powerful  will  and  a  viaorous  men- 
tality; in  each  one  he  exercised  and  developed 
faculties  and  characteristics  that  prepared  for 
hia  latest  and  moat  conspicuous  position. 

It  needs  no  argument  that  ajudge  must  grow 
from  a  lawyer.  Tbouc^i  the  Judicial  bent  and 
tbal  of  tbe  advocate dlSer,  be  would  cut  asorry 
figure  on  the  Bench  who  had  not  tbose  habile  of 
research,  of  application,  ot  continuity,  of  logic- 
al thinking,  of  precision  of  statement,  wbicb 
are  begotten  at  tbe  Bar. 

Tbe  jourualist  learns  an  art  ot  persuasion  not 
laid  down  in  the  books,  but  potent  neveribeless 
in  the  days  of  fast  presses  and  rapid  transiL 
He  acquires  a  certain  method  of  statement,  the 
knack  of  "putting  things,"  crude  often  and 
coarse,  but  incisive  and  effective,  compelling 
attention  even  whsre  he  cannot  enforce  con- 
viction. They  who  knew  the  associate  and 
successor  of  Gamaliel  Bailey  and  beard  Stah- 
LET  Matthews'  arguments  ot  read  his  opin- 
lona  cannot  deem  tbemselves  mistaken  in 
holding  that  he  owed  much  ot  his  forceful  ut- 
terance in  the  forensic  field  to  his  edilorahlpof 
that  early  Cincinnati  paper,  The  Herald. 

An  American  citizen  In  the  full  ezerdw  of 
TO  IMl 
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hb  dtizenihlp  csDDot  tmU  poHttoL  In  &  Be- 
pabljc— as  the  (erni  ImpUw— public  affaln  ue 
Uu]  concenimeat  of  tiverj  member  of  the  bodj 
politic.  He  gives  exprasdoD  to  hla  Tietra  of 
tbem  through  voice  or  pea;  aad  ao  eeeka  to  in- 
fluence othen.  But  he  is  not  content  with  !□- 
dividual  effort;  be  combines  those  who  think 
with  him  Into  a  "party,"  dominated  by  a  dls- 
tioctive  line  of  thought,  of  cooBtrucuon,  of 
poliCT.  The  par^  mu  InerltablT  become*  a 
polltldan  for  Ine  nirtberaoce  of  hu  princii^es. 
Hia  eonteotloD  may  be  a  noble  one,  hii  ends 
high,  and  bis  meaoa  hononble.  They  may  be 
debasing.  That  is  Ibefaultof  the  man  andnot 
of  the  system.  It  is  safe  to  say  that  a  cillzeti 
of  a  Bepubiic  who  is  Ignotant  of  the  politics  of 
his  day,  and  wbo  does  not  more  or  lessputici- 
pate  In  them,  is  unacquainted  with  one  of  the 
most  vital  foices  of  the  dvil  socie^  of  vhlch 
he  is  a  unit,  and  fails  to  touch  dbowa  with  bia 
fellow -man. 

The  aim  of  politics  is  the  right  ordering  of 
the  State.  The  policy  of  a  Republic  ia  sbI^>ed 
more  frequently  by  the  LegUlatore  tbao  by  the 
Biecutlve.  The  ststnte-bookfumisfaestbenile 
of  conduct  and  denounces  the  penalty  for  ita 
infraction.  Condderatlous  of  public  clamor, 
of  couslltutloual  limitation,  of  atnnlute  right, 
of  adaptability,  of  the  exigencies  created  by 
the  progTess  of  science,  of  commerce,  of  aodal 
development,  all  en t«r  Into  the maUngoflana, 
Inio  their  (rame-wotk  enter  also  consldcratloiu 
of  perapicuity,  of  technical  terms,  of  apt  phrase- 


have  been  funlllarUed  with  Ae  enactment  of 
laws. 

Juttitt  Hattbxwb  studied  In  all  these  scbools. 
He  waa  a  puptl  also  Id  theschoolof  thesoldler. 
Iq  that  Kbool  obedience,  dlsdpliue,  control, 
bravery  and  decision  are  taught,  aa  In  no  other. 
A  mistake  there  means  disaster,  death,  disgrace. 
To  think  quickly  and  Justly;  to  act  weU  aod 
strongly;  to  grasp— so  far  as  cnao  may— the 
conaequencea  of  tbe  deed  lo  be  done;  to  sutxir- 
dinate  Individual  effort,  or  to  rely  upon  it;  to 
weigh  resulU;  to  move  forward,  or  to  stand 
fast;  to  fnatcb  victory  from  defeat;  to  follow 
up  :idv«Dtagc  and  make  success  successful:  and 
to  do  all  this  through  the  baDdtiug  of  men — 
with  men's  paadons,  men's  wills,  men's  caprices 
—surely  be  who  has  graduated  Id  this  sdiool 
bean  a  diploma  that  commands  tbe  respect  of 
all  mankind. 

JvMes  Matthews  entered  the  military  serv- 
ice of  tbe  United  Stalee  In  the  Twenty-Third 
Ohio  Volunteer  Infantry  early  In  1861.  The 
roster  of  that  regiment  bears  tbe  names  of  W. 
B.  Busecrans,  H.  P.  Scatrmion,  R.  B.  Hayes, 
James  M.  Comly,  Russell  Hastings,  and  Joseph 
T.  Webb.  Comcnent  on  the  career  of  these 
officers  with  whom  he  was  associated  I*  nnnec- 
eMa^.  Promotion  of  bis  auperiora  gave  blm 
tbe  lientenantoolonelcy  of  this  regiment  before 
Outober,  1861,  wbeD  be  was  made  Colonel  of 
the  Flfty-Flni  Ohio,  Hia  military  service  waa 
bonorable  rather  than  brflUaDt;  he  was  Provoat- 
Karsbal  of  NoshvIlK  tod  an  excellent  one;  he 
commanded  •  brigade,  and  gained  distinction 
in  tbe  affair  of  Dobson's  Ferry.  Hewasetected 
a  Judge  of  the  Superior  Court  of  Glndnnati 
while  In  tbe  field,  and  In  Amil,  1668,  resigned 

and  returned  to  civil  life.   The  '— *  ■* 
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t  last  dress  pa- 


rade of  bis  regiment  Is  still  remembered  by  tb« 
Ohio  men  who  aaw  It;  it  was  witnessed  bj 
Roaecrans  and  Tbonuu  and  many  leuer  llgbia 
In  the  Army  of  the  Cumberland.  Parting  with 
his  soldiers,  CMonWMATTBBWsmadeanaddreaa 
of  faiewell,  full  of  feeling  and  pairiotisra.  He 
baaed  bis  acceptance  of  «  drll  porition  and  bi» 


erals  who  commanded  him. 

Equipped  with  rich  experience  and  varlecl 
knowledge  Stanuey  Hatthbwb  came  lo  this 
Bench  May  12,  1881,  and  had,  practically, 
seven  yearsof  active  life  upon  it  During  that 
lime  he  delivered  the  opinion  and  Judgment  of 
the  Court  in  two  buedred  and  five  cases;  ho 
dissented  in  five  cases;  and  in  eleven  he  did  not 
sit  His  first  opinion  Is  found  in  tbe  IMtb 
Cnlled  Sutea;  bis  last  In  the  127th  United 
States.  Tbe  eminent  logic,  tbe  careful  reason- 
ing, the  lucid  tbougblfalnessoftbose  opinions, 
bis  resolution  of  complex  legal  problems,  gave 
him  a  rank  here  which  those  who  preceded  nw 
are  more  compeleot  than  I  lo  estimate.  H/ 
persoDal  admiration  of  these  monuments  of  hi» 
judicial  career  is  of  the  highest.  Already  m<H« 
than  one  of  the  cases  be  decided,  by  hia  deris- 
ion of  it,  baa  become  a  leading  cose;  establish- 
ini  the  law  for  Bench  and  Bar  alike. 

The  war  in  which  Ooloml  UATTKBwa  ei>- 
nged  had  passed  into  memories  and  reaulla  be- 
fore JattiM  HA.TTHBWB  had  tbe  rare  privilege 
of  expounding  from  this  auiEual  tribunal  tlut 
Constitution  which  be  bad  helped  upon  th* 
field  of  battle  to  uphold  and  ealarge. 

What  be  thought  of  that  war  and  tbe  octota 
in  it,  what  be  deemed  It  to  have  accompUehed, 
what  consequences  he  saw  and  foretold  frous 
it,  are  written  at  large  In  his  admirable  address 
before  tbe  Army  of  tbe  Cumberland  Society  at 
tbe  reunion  bdd  In  this  city  when  tbe  Thoma» 
statute  was  unveiled  In  187B. 

Permit  me  to  read  a  passage  from  that  ad- 
dress; 

It  was  a  victoiT  not  only  for  the  nation,  but 
for  mankind,  ana  mark*  a  step  In  tbe  progres* 
of  tbe  race  that  can  not  and  will  not  be  rfr- 
vened.  Tbe  evils  of  war — and  there  aremany 
that  always  follow  In  Ita  train— will  be  for- 
bMUb  and  effaced;  but  the  good  will  remain 
Forever.  Nationally  restored  upon  tbe  basis 
of  universal  freedom,  and  (be  political  and  civft 
equality  of  all  the  dtlsen*  of  tbe  Common- 
wealth, is  a  result  that  vindicates  Itsdf,  need- 


wben  those  who  were  our  bretbien,  and  be- 
came our  enemies,  bnt  not  more  oura  than  thdr 
own,  are  able  aikd  willing,  as  they  ought,  to 
join  with  us  in  grateful  aod  joyon*  tbankaglr- 
Ing  to  the  gracious  Ood  who  toned  tbe  aealoa 
of  battle  not  against  them  bnt  against  their 
cause,  we,  too,  can,  without  bumiUalion  or 
self-contempt,  }oln  with  them  In  icdemn  ode- 
brations  and  funeral  ritea  over  tlie  graves  ot 
Confederate  as  well  as  Federal  dead,  as  wci^ 
flee*  and  ei^tlcat*  not  made  In  vali. 
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Ootm^  Uatthewb  bad  seen  ud  felt,  in 
rigantfc  vsr  Uiat  wuted  treasure  aoA  wt^cked 
Eealth  and  deotroyed  life,  the  effect  of  a  polit- 
ical heresy  begotten  of  a  coBBtiLutioDal  fallacj. 
Ai  JDBtice  he  nerar  forgot  this  expetienee;  and 
bis  Judidol  ojdnlons  on  cooBtitutional  ques- 
Uons  were  weight;  with  the  conscienUoiis 
■olemnity  of  s  Jodgment  based  on  obaervatlon 
aa  well  as  reasoning.  He  realized  tbat  there 
wBB  a  logic  ol  events.  If  possible,  more  ine — 
able  than  that  of  the  mind. 

Hod  he  not  been  a  soldier,  he  had  not  sat 
upon  this  Bench,  His  army  life  was  a  neces- 
sary link  in  the  chain  of  causes  that  elevated 
him  to  this  position. 

Because  I  am  convinced  of  tbls,  because  1 
feel  tbat  but  for  this  all  the  endowmenls  of  his 
ample  nature  and  all  the  acquisitions  of  his 
enereetlc  mentality  would  have  failed  to  place 
him  oere,  I  have  veDtured,  as  perhaps  the  only 
one  present  who  Berved  in  the  Army  with  him 
and  knew  him  aa  a  soldier,  to  speak  In  this 
pieBcnce. 


But  there's  never  a  bond.  <M  friend.  Ilka  this— 
We  have  drunk  from  the  nune  oaateeo. 

Hr.  Chairman,  at  that  Impressive  service  that 
preceded  the  removal  of  the  mortal  remains  of 
Jv^iee  Mattbcwb  to  that  moat  beautiful  of 
cemeteries  new  bis  Oblo  home,  the  President, 
his  Catnnet,  this  Court,  Senators,  Representa- 
tives, men  and  women  of  markin  liletature.  In 
science,  in  social  life,  In  religion,  in  all  de^nrt- 
menta  of  life,  titled  and  untlUeri  friends,  neigh 


man,  uera  were  none  more  sincere  in  this 
demonstration  Uian  the  delegation  from  that 
military  order  to  which  the  dead  Justice,  by 
virtue  of  Ma  military  service,  was  prood  to  be- 
long; for  hla  life  had  exempllfled  that  order's 
l^nd:   Xm  Begit:  Anna  Tutntur. 

Rehabks  or  Ma,  Wiluam  S.  Visrpa. 

Ut.  CauBUAK:  I  beg  leave  to  add  a  few 
words  (o  what  baa  been  already  so  well  nld. 
A.  few  miles  n(»UiBast  of  Columbia,  Haniy 
County,  in  the  beart  of  Middle  Tennessee,  a 
count^  of  rich  pastures  and  fat  flocks  sind 
herds,  a  laud  fit  to  be  called.  Id  mytbological 
language,  the  Oardeos  of  the  Gods,  Stakucy 
Matthews  pursued  a  curriculum  of  study  at 
the  manual-labor  achool  there  eatablisbed,  one 
of  the  flrst  as  well  as  one  of  the  best  tbea  to  be 
found  In  the  Southwest  One  of  the  Instruct- 
on  in  tbat  school  was  William  L.  Willeford, 
a  very  able  teacher  In  mathematlca.  He  doubt- 
lees  subjected  his  pnpll  to  severe  mental  train- 
ing, for  when  one  reads  theopinionsof  thelale 
Justice  be  will  notice  the  logical  matter  iti 
which  he  states  his  propositions  of  law,  and 
bow  well  he  demonstrates  In  solving  them  the 
juatneas  of  bis  conclualons— proving  now  and 
then  tbelr  correctness,  by  abowlug  that  no 
other  solution  than  the  oae  given  accords  with 
sound  reason.  Near  by  this  school,  of  which 
mention  was  made,  lived  a  proeperous  farmer 
and  leading  dtlzea,  whoae  mansion  the  young 


student  visited,    and  where  he   became   ac- 

3ualnted  with,  and  made  court  to,  one  of  the 
nughters  of  tbehouBe;  ihe  beautiful,  talented, 
accomplished,  and  lovable  Miss  Black,  who 
subsequently  became  bis  wife. 

Betumlng  to  Ohio,  be  entered  and  gradu- 
ated at  Eenyon  College,  and  at  a  later  day  went 
back  Ui  Tennessee,  where  he  settled  down  aa  a 
lawyeratColitmbia.  Heposscssedamallraeans, 
but  waa  rich  In  hope  and  mental  and  physical 
endowments.  The  Bar  at  that  place  was  un- 
usually strong.  James  E.  Polk,  who  waa 
subsequently  elected  President  of  the  United 
Slates,  had  returned  to  the  practice;  bis  par> 
ner,  James  H.  Thomas,  who  afterwords  for 
two  terms  represented  the  district  In  Congress, 
was  one  of  Uie  beat  common-law  lawyers  of 
bis  time;  Terry  H.  Cabal,  subsequently  Chan- 
cellor; Alfred  O.  P.  Nicholson,  who  was  editor 
of  the  WoBhlugiou  Union,  twice  sent  by  his 
Slate  to  represent  her  In  the  United  States 
Senate,  and  who  died  Chief  Justice  of  the 
State;  Samuel  D.  Fricrson,  elected  by  the  Leg 
iaiature,  years  afterwards.  Chancellor;  bu 
young  relative,  William  Frierson  Cooper,  sub- 
sequently Chancellor  of  the  Nashville  District 
and  later  Judge  of  the  Supreme  Court;  Russell 
Houston,  for  many  years  past  counsel  of  the 
Louisville  and  Nashville  Railroad  Company, 
and  Gideon  J.  Pillow,  a  very  successful  lawyer 
who  figured  in  two  wars,  were  the  men  he  had 
loconlendwith.  Theyouoglawjermadeamoat 
favorable  Impression  upon  these  men,  especi- 
ally upon  the  brilliant  Cabal,  who.  moved  by 
generous  Impulses,  said  to  him  one  day  that  the 
place  was  too  small  for  a  man  of  his  capacity; 
that  he  should  return  at  once  to  Ciuclnnati, 
which  was  Iben  the  growinj;  city  of  the  Weat, 
where,  he  was  assured,  in  a  few  years  be  would 
rise  high  in  hia  profession  if  be  should  pursue 
the  propercourse.  Tblaadvlce  he  acted  upon, 
and  was  the  turn  In  the  tJdc  of  bis  life  which 
led  on  to  fortune.  Before  very  loog  be  ranked 
at  the  Bar  of  that  Stat«  with  Ranney,  Walte, 
Thurman,  Hoadly,  Taft,  Slanbery,  Pugh  and 
Qroeabeck.  He  ahowed  to  the  fcreatest  advan- 
tage, perhaps,  before  the  Electoral  Commis- 
sion, where  his  talents  attracted  the  attention 
of  the  whole  country.  And  it  may  not  be  too 
much  to  say,  Mr.  Cnalrman,  that,  on  the  day 
he  finally  quitted  the  ranks  of  the  profession, 
be  left  behind  no  more  vigorous  intellect,  or 
better  or  greater  lawyer. 

When  Uie  trying  ordeal  of  confirmation  waa 
at  hand,  Tennessee  friends  and  Tennessee  asao- 
ciatlons  came  to  his  aid.  Meetings  of  the  Bar 
were  held  in  several  towns  In  the  Slate,  and 
that  at  Memphis,  where  there  waa  a  full  at- 
tendance, paaaed  resolutions  unanimouslv  re- 
questing our  Senators  In  Congrees  not  only,  If 
I  remember  aright,  to  vote  in  bis  favor,  but  to 
do  all  they  could  to  secure  favorable  action  by 
the  Senate.  The  support  of  one  of  these  gen- 
tlemen was  In  donbt;  but  let  it  be  said  to  ihe 
credit  of  the  senior  Senator  from  thai  State 
that,  turning  a  deaf  ear  to  the  cry  of  party  and 
moved  by  the  most  solemn  convlclions  of  duty, 
be  hearkened  to  the  wishes  of  his  brethren  at 
home,  and  gave  the  vote  which  brought  about 
cooflrmation,  though  effected  by  ■  majority  of 
one  only. 
As  a  Circuit  Judge  JA*.  Jvitiet  Hattuewb 


Is  Memoticau. —  Shnlcy  Mntlbcnv. 


ma  all  that  oonld  be  dcdrad.  flit  broad  miod 
at  a  glance  took  In  all'tlie  material  facta  of  a 
case,  and  enabled  blm  to  weed  out  all  tbat  — 
Immaterial  or  lirelevant;  while,  without 


«itb  bim  and  to  tbe  lanvets  won  bim  the 
ipect  and  confidence  of  Wth.    I  am  sure  that 
the  profession  Id  my  native  Slate  slncerelj  and 
deeply  regret  tbe  ^eat  lo«s  the  Bencb  and  Bar 
bave  nutaiued. 

There  la  do  need  of  a  monomeDt,  carYod 
molded  bv  human  bands,  to  perpetuate  the 
memory  of  such  en  one;  (or  as  long  aa  tbe  un- 
bitioua  Toung  lawyer  in  search  of  casea,  or  bb 
more  elderly  brother,  shaD  pore  over  the  deds- 
ione  of  our  highest  Court,  meeting  now  and 
then  with  masterly  discuadoiia  of  tbe  prindplea 
of  the  law  as  traced  by  thai  hand,  lo^day  pulse- 
lesa  and  still,  just  so  long  will  the  name  and 
fame  of  Stablet  Hatthewb  contlnne  to  live. 
RsKABKB  OF  Hr.  Williah  C.  p.  Bbbokik' 

Mr.  Chairhak  :  Hy  own  Intercoarae  with 
Judgt  Matthews  was  slight;  but  then  are  tlei 
which  connect  men  toeetber  In  life,  without 
personal  aasociatlon,  which  bound  us  so  that 
our  relatiooB,  whenever  we  met,  were  not  only 
kindly,  but  cordial. 

It  so  happened  that  his  father  was  a  profee- 
aor  in  Transylvania  UnlTerslty,  at  LeslDa;ton 
Ey.,  for  some  years  during  the  early  cblliuooa 
ofjvdgt  Matthews,  and  that  during  that  time 
he  wsa  In  daily  association  with  a  generalloQ 
somewhat  older  than  mine,  but  among  whom 
were  some  of  the  warmest  friends  of  my  life. 
It  also  happened  that  be  was  a  niUag  eloer  In 
tbe  Presbyterian  Churcb  of  which  my  father 
and  uncles  were  ministers  for  many  years,  and 
that  he  met  with  them  in  the  courts  of  that 


the  time  of  bis  death,  locceaionally— probably 
balf  a  dozen  times  a  year — had  Uie  pleasure  of 
greeting  blm,  always  on  terms  of  cordially. 

It  may  be  stated  of  Jvdge  Matthews,  with- 
out seeming  to  do  disrespect  to  his  memoiy, 
that  be  never  reached  pre  emioeDoe,  and  yet  it 
la  but  severely  Just  to  say  that  be  reached  emi- 
nence in  almost  eveiy  department  of  active  life 
In  A  new  and  growing  community. 

One  of  the  Uiougbts  which  entered  Into  my 
mind  when  I  received  invitaiion  to  be  here 
today  has  been  much  better  expressed  by  the 
gentleman  from  Ohio  than  I  can  do  it;  that  in 
Ibis  growing  weetem  countiy  there  is  neces 
sarily  produced  by  tbe  necessftiea  of  a  new  and 
developing  community  vetsatility  of  gifts,  for 
the  population  is  not  dense  enough  to  make 
profitable  spedal  occupations,  and  so  it  falls 
upon  those  who  develop  ibe  qualiiy  of  leader- 
ship that  they  shall  lead  in  various  departments 
of  activity;  and  tbe  farther  west  we  go  and  tbe 
newer  the  communis,  the  rounder  is  Ibe  man 
who  becomes  leader. 

There  Is  notbliig  mysterious  in  Jvdgt  Mat- 
thews' development.  There  was  nothing  un> 
tOltl 


expected  Id  the  many-atdednesi  which  he  ex- 
blbited  In  a  life  full  of  occupation  and  foil  <rf 
succera;  for  while  he  did  not  reach  Ibe  hfgheat 
eminence  of  which  he  was  capable,  and  of 
which  be  would  have  been  the  master  ff  he  bad 
lived  in  an  older  community,  so  that  tbe  great 
ardor  of  bis  nature  and  (be  uncommon  abUi^ 
with  which  be  was  gifted  woold  have  been 
narrowed,  as  Is  narrowed  and  ihnlted  the  Ni- 
agara River  iDto  closer  and  deeper  cbaonela. 
yet  Id  the  section  to  wblch  be  did  work,  it  waa 
necessuy  for  him  to  know  and  do  more  tblDgs. 
to  be  acqualDted  readily  and  handily  with  more 
mattera,  so  that  on  tbe  spur  of  the  moroent  and 
at  the  drop  of  the  hat,  he  could  take  his  plaoo 
In  the  formative  atate  of  public  opinion  and 
lead  It  in  those  directions  whldi  be  thought 
were  right. 

There  Is  something  extraordinary  precious  la 
having  been  boin  into  a  scholarly  family; 
something  sweet  as  well  as  valuable  in  your 
earliest  memories  going  back  to  tbe  famDIar 
libraiy  shelves,  to  having  reminiscences  of  si- 
lent plavmates  Id  tbe  dd  books  with  which 
your  father  was  in  the  habit  of  dealing  and  aa- 
sodaUng  in  your  earliest  cfaOdhood.  There  ta 
an  unconscious  power  of  development  in  Ibe 
atmosphere  of  literature  and  learning,  precisely 
as  a  flower  develops  under  the  unconscious 
influence  of  light  and  sun.  Staklet  Hat- 
thews  was  born  into  tbe  family  of  a  learned 
and  scholarly  gentleroaD.  His  early  life  at 
Lexington  was  at  a  period  when  there  was  a 
great  deal  of  inlellectual  activity:  and  we  an 
not  Just  when  we  think  that  the  tittle  children 
that  are  around  our  knees  and  that  gather  U 
tbe  outskirts  of  a  crowd  do  not  develop  under 
what  tbey  see  and  hear;  that  tbe  yean  from 
Ave  toelKbt  or  nine  are  not  sometimes  very  im- 
lonant  formative  years.  Judge  Matthews 
lad  als()  the  opportunity,  which  I  coosfder  * 
very  great  one,  of  having  been  educated  at  a 
small  college,  where  he  came  In  daily  contact 
with  the  proiesBora,  and  waa  not  told  off  by  lite 
head,  to  be  taught  by  tutors;  where  be  cnme  in 

'-" ".lationwitbevery  member  of  his  class, 

!  had  to  contest  with  every  Intel] ectual 
gift,  measure  tbe  strength  and  skill  of  every 
cla^mate. 

It  was  fortunate  In  his  development  that  be 
lived  in  Tennessee,  and  saw  in  bis  young  man- 
hood tbe  civilization  of  that  favor^  region,  so 
that  wbea  be  returned  to  his  practice  m  Cin- 
cinnati be  was  a  broader  man,  with  broader 
views  and  iTOader  opinions,  than  he  would 
have  been  if  he  bad  grown  up  only  in  Ohio. 
And  yet  there  is  no  Stale  in  wbich  a  man  could 
have  had  a  more  varied  development  than  in 
the  Stale  of  Ohio  from  tbe  time  Jvdae  Mat- 
thews was  bom  until  the  present  time.  Part 
of  the  State  of  Virginia,  end  its  richest  lands 
by  that  State  to  brr  Revolutionary  sol- 
_  _  ..  settled  OS  to  other  parts  of  the  State  by 
some  of  the  beet  blood  of  New  England,  her 
early  cilizenship  was  of  the  best  of  Virginia 
and  New  England — for  there  Is  much  Id  enrti- 
sradon  which  b  a  lest  of  energy  end  life. 
They  are  not  nairow  men  who  oome  to  a  iMw 
country  to  build  homes:  and  in  layinK  Um 
foundations  of  commnDiUea  and  buitdiDg  tbe 
superstructure  of  a  State,  much  Is  iowrought 
iuio  tbe  men  who  do  it,  so  that  tbey  beooBw 
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larger  men;  Rod  Obio,  witb  her  peculiar 
climate,  gathered  the  beat  elements  from  the 
■ontbeni  and  eastern  alopee  of  tbe  Atlantic 
ocean.  And,  If  I  maf  sa^  it  with  respect,  it 
bubeen  1A«  Stale  foribe  carpetbagger.  Ail 
ber  earlv  leaders  were  carpel- baKera,  and  were 
engagM  In  a  masterful  coDtest,Ti)  which  it  wb* 
not  aaked,  "  Whence  came  jon?"  but  where 
every  man  who  showed  himself  fit  for  leader- 
ship was  riren  leadeiablp.  Ita  dvlUzatioD  has 
been  produced  b;  this  friendly  but  earnest  con- 
teat,  and  the  State  has  been  ao  evenly  divided 
in  its  politics  that  weak  men  hare  not  been 
able  to  lead,  no  matter  what  adventltlaus  dr- 
cnmstancea  might  ^re  them  temporary  siaod- 
ing. 

Into  this  life  Staklkt  Hatthewb,  thus 
trained,  entered,  and  soon  fell  under  tbe  power 
of  a  man  that  I  Judge  was  an  able  man;  a  man 
of  vigor,  a  man  of  eameatness— Oamallel 
Bailey;  and  this  active,  enereatlc  youth,  with 
a  fnll  pbvaical  Ufe,  large,  robust,  manly,  and 
yet,  withal,  a  loving,  generous,  ardent  nature — 
tuder  this  influence  developed  qiialitiea  sad 
obtaiued  oouvtetloos  which  marked  him  from 
that  time  untU  bis  death.  He  acquired  a  cer- 
tain large  way  of  looking  at  things,  a  certain 
— '    -     a  of  the  tndluona  and  institutions 


■  have  no  doubt  that  it  wat  of  very  great  benefit 
to  him  to  have  fallen  under  (be  power  of  Judge 
Chase.  This  intensified  the  Impreadotiaalfeady 
received,  and  added  a  new  force  to  the  influ- 
ences at  work  in  the  molding  of  his  inner  nat- 
ure for  his  life  work.  It  is  Impossible  to 
estimate  the  precise  value  of  daily  companion- 


Socrates  leach;  aoc  thua  did  a  diviner  than 
Plato,  a  wiser  Ouui  Socrates,  train  the  dUd|de( 
who  wen  to  bear  witncsa'  to  he  the  martyia. 

Very  aoon  the  young  lawyer  began  to  be 
kaowD;  those  who  came  in  contact  witb  him 
kuew  that  prolonged  life  was  the  sole  condition 
of  aaaured  suocesa.  Such  a  nun  was  bom  to 
be  a  leader,  for  be  bad  the  gift  of  leadership  In 
bli  magnlflcent  phyrical  manhood;  In  a  face 
that  was  bolh  attractive  and  Impreadve;  in  a 
full  and  ample  rhetoric;  tn  tbe  power  with 
which  he  stated  Us  case  before  either  court, 
Jury,  or  popular  aodieitoe;  a  pure  private  life; 
gr«it  induM^  and  great  capacity  for  labor; 
willing  to  risk  bis  future  not  merely  upon  tlie 
convl^ions  of  his  Intellect,  but  the  thought  of 
the  moment;  not  only  willing  to  do  what  his 
doty  required,  but  wIlllDg  to  risk  bis  future 
upon  tbe  outgrowth  of  a  temporary  passion 
that  might  Doasesa  him  He  waa  perhaps  In- 
capable of  being  a  great  and  contlDued  leader 
of  a  great  party  oi&e  captain  <^  a  great  army, 
bnttnevitably  certain  to  be  a  leaderoC  popular 
oi^ion,  aod  beloved  by  those  witb  whom  he 
came  in  contact  Such  a  man  necessarily  went 
Into  the  army,  and  went  Into  it  early.  In  that 
mat  contest  such  a  man  neceasarily  felt  It  waa 
bis  dWj  10  go  at  once,  and  such  a  man  oeces- 
aarlly  became  a  good,  and  necetsarily  failed  to 

• -mat,  soldier.    He  was  a  man  who 

le-fleli*  would  bt  attractive.  In  tbe 


bnoome  a  great,  si 
on  the  batOe-fleli* 


camp  would  be  lovable.  In  counsel  ivlsr;  '".pn- 
ble  of  great  things,  but  incnpablc  of  susmincd 
and  continued  self-control;  incapable  of  tlint 
patieot,  meditative  personal  control  of  hinuclf 
which  is  necessary  to  tbe  irrcntest  soldier. 

If  I  may  be  pardoned  t^e  llitistration  of  m^ 
conception  of  the  necessnry  effects  that  his 
character  produced  upon  bis  Ufe,  I  might  give 
It  by  what  be  did  in  1872,  aa  chalrmaD  of  tbe 
Greeley  convention;  a  man  ready  to  break  with 
his  party  If  he  lhou"ht  it  his  duiv  to  do  so, 
and  when  what  was  oone  by  bis  colleagues  did 
not  meet  his  aoprobalion  impatleotly  leaving 
them,  and  yet  aoing  it  all  with  such  openness, 
Bucb  frankness,  audi  evident  honesty,  tbat  no- 
body ever  denied  or  can  deny  the  courage  or 
tbe  earnestness  of  the  man. 

I  ihluk  Judge  Matthews.  If  be  had  been  put 
upon  the  Bench  early,  like  Calory,  would]  have 
developed  into  a  very  great  judge.  He  mnr 
not  have  been  so  erudite,  but  I  tblnk  that  with 
his  great  capacity  for  labor,  and  witb  that 

anallfy  that  Judge  Eoodiy  has  called  atten* 
on  to,  that  higher  power  of  Imagination, 
which  is  not  merely  picturing  to  yourself  soma 


ment  listenltig  with  his  ears,  feeling  witb  bis 
heart,  and  hoping  with  bis  aspiratlonB,  imtil 
you  can  deal  witb  a  record  as  if  youoawstand- 


througb  its  pages  tbe  living  thoughts  of  the 
various  persons  therein,  so  as  to  be  able  to  de 
cide  what  la  in  it,  he  would  Inevitably  have 
attained  the  highest  eminence.     That  Is  (be 

freatest  of  tbe  qualities  of  a  great  Judge,  and 
think  8TA]n.Kv  Uatthews  had  that  in  or 
unuBusl  degree. 

The  intellectual  power  of  SraaiAT  Hat- 
THXws  was  shown  In  the  great  courta  of  the 
Presbyterian  Church.  A  peculiar  body,  Hr. 
Chairman,  is  that  General  Assembly,  gauiered 
aixl  dissolved  every  year,  of  the  bntoch  to 
which  he  belonged  aod  to  which  I  do  not,  con- 
aisHng  of  over  riz  hundred  members,  chosen 
bv  three  hundred  Preat^terlea  from  many  parts 
1^  the  world,  in  which  the  parin  of  tbe  min- 
ister with  tbe  layman  is  practically  recognized. 
In  one  of  these  courts  no  man  leads  by  force 
of  position,  and  no  man  hat  the  right  to  lead; 
he  must  lead  because  of  himself  and  bis 
power,  because  he  knows  what  he  Is  talking 
about  and  knows  how  to  say  it  and  when. 
And  Btaklbt  Uattsbwb,  without  any  pedi- 
gree of  Calvinism,  but  a  few  years  out  of  the 
Unitarian  Church,  stood  among  the  ablest  men 
of  her  asGemblles,  and  held  tb^  ear  and  won 
their  hearts.  This  was  tbe  triumph  of  purcln- 
tellect,  dominated  by  an  honest,  Intense  ardor. 

Bun  indeed  and  very  full  had  his  years 
been;  Lawyer,  Editor,  Judge— and  then  the 
great  war— and  Soldier;  and  then  peace,  and 
again  Lawyer,  Senator,  Judge;  always  tbo 
hour*  packed  with  mnch— O,  so  much— of 
duty  and  tabor  and  care.  And  yet,  as  from 
this  side  of  the  grave  we  see  the  broken  end 
of  his  life,  we  cannot  repress  the  sorrow  at 
tbe  lost  of  what  might  have  been  \i  only  a  few 
more  bad  had  ronnded  out  those  fnll  but  some- 
what confused  yean. 

In  all  tbe  penonsl  relations  of  lite  he  lived 


Goo^^le 


In  Hkmoruu.— Stanley  UalthewB. 


inch  a  Hfe  h  make  those  wbo  knew  bim  best 
mourn  bIm  moat,  and  fromtbat  sacred  privacy 
I  have  DO  rl^t  to  lift  tbe  curtain.  In  all  tbe 
great  contesta  of  Ibe  last  tblrty  jenn  we  bavc 
not  agreed,  and  proliablj  if  weweretositdown 
and  talk  to-day  we  would  still  dtsagree. 
Anddet  tbe  calumniee  of  the  press,  amid  tbe 
clamor  of  excited  poIiticiaDS,  amtd  tbe  great 
coiit«sU  la  wblcb  he  bore  hia  part,  I  always 
held  bim  to  be  a  pura  geDtleman,  bonesUv  try- 
inii  as  beat  be  could  to  serve  bis  country  in  bis 
day  and  KeoeratioD,  so  that  he  migbt  carry 
ibrough  liie  a  cocscicQcevoidof  ofteusetoOoa 
and  man;  and  I  Ibt  tbia  tribute  of  my  sincere 
admiration  upon  his  new-made  grave,  with  sor- 
row that  be  has  left  us,  and  yet  with  a  certain 
son  of  contentment  at  living  In  a  generation  of 
which  be  was  but  a  fair  type. 

Rkiukks  or  Hk.  Jobefh  B.  MoDoiuu>. 

Mr.  Chaibmak;  When  I  came  here  this  morn- 
ing, it  was  not  my  purpose  to  say  anything  ex- 
ceyA  to  give  my  asseut  to  Ibe  resolutions  that 
buve  been  presented  by  tbe  chairmsD  of  the 
committee,  as  ibey  folly  but  farieQy  express  ray 
sentiments  in  relation  to  Stanlet  Matthews 
both  as  a  man  and  as  a  judge.  Tbey  irlll  un- 
doubtedly go  upon  the  reccwds  of  the  Court  of 
which  he  was  a  distinguished  member,  and  will 
constitute  an  epitaph  which  the  legal  profession 
who  are  connected  with  tbe  Bar  of  this  Court 
inscribe  to  hUn;  an  epitaph  much  more  lastinK 
than  that  which  is  placed  upon  monuments  of 
brass  and  of  granite.  The  duet  of  time  may 
gather  upon  ttie  epitaph  placed  upona  metallic 
monument,  hut  this  will  remain  as  long  as  the 
records  of  this  Court  remain. 

There  were  one  or  two  references  made  by 
tbe  distinguished  chairman  of  the  committee 
who  presented  these  resolutlona,  that  have  in- 
oucea  me  to  say  one  word  or  two  with  reepect 
to  Staklbt  Hatthbws;  one  of  tbeae  was  the 
calumny  that  was  at  one  time  sought  to  be  at- 
'  tacbed  to  his  name,  growing  out  of  the  polittca] 
contention  of  ISTft-'TT. 

It  happened  to  be  my  fortune  to  be  placed 
under  drcunutances  that  enabled  me  to  know 
how  utterly  baseless  those  cbargea  wan. 

Immediately  upon  the  aDDooncemeot  of  the 
popular  vote  m  1876,  It  was  known  to  the  ooun- 
trytbat  the  Preddential  election  would  torn 
upon  tbe  electwal  votaa  of  thr«e  Soothem 
Stale*,  the  Stales  of  Louisiana,  South  Caroliua, 


vasB  on  each  side  requested  certain  persons  to 
visit  ttaoae  States  tor  thepurposeof  giving  per- 
■onal  inspection  to  the  canvass  of  Ibe  votes  as 
far  as  possible.  Jttdge  MAiTHBwewent  at  the 
call  of  nis  party  to  Louisiana;  I  wentaC tbe  call 
of  mine  to  the  same  place.  We  met  there  on 
tbe  same  day;  remained  there  during  the  same 
length  of  time,  and  returned  home  on  the  same 
trabi. 

Tbe  calumny  that  was  afterwards  sought  to 
be  attached  to  his  name  grow  out  of  his  con- 
neclion  with  aCain  there,  and,  while  of  course 
1  (lid  not  know  everything  that  tianspired,  I 
knew  enough  to  know  that  any  charge  against 
his.  iDtegrily  or  his  honor  was  absolutely  ground- 
less;  and  I  have  taken  occnsion  on  evety  oppor- 
tunitv  that  has  presented  itself  so  to  declare. 


I  have  ibought  It  right  and  proper  to  take  lltta 
last  occasion — tbe  last,  perhaps,  whm  this  aub- 
ject  will  ever  be  brought  forward — to  say  that 
the  chairman  Of  the  committee  on  resolutiooa 
did  not  characterize  that  slander  in  term*  too 

The  other  reference  made  by  the  chairman 
waa  the  drcttmstance  of  tbe  nomination  of 
Stakixt  Matthews  a*  Associate  Justice  of 
the  Supreme  Court  and  theobjection  that  nom- 
ination met  with  in  tbe  Senate. 

Of  course  I  am  not  here  to  speak  of  what 
transpired  in  theexecutlvesessionof  that  body, 
of  which  I  waa  then  a  member,  nor  io  the  com- 
mittee to  which  was  sent  this  nomination,  of 
which  I  was  also  a  member.  But  astbechair- 
man  of  the  committee  baa  frankly  stated  hia 
position  upon  that  subject,  a  position  that  I  know 
to  be  true  in  all  Its  essential  particulars,  I  mar 
also  say  that  I,  on  Ihe  other  baud,  occupied 
exactly  the  adverse  positloa  I  believed  to 
Stahlbt  Matthsws:  I  believed  that  be  was 
an  honest  man,  and  I  knew  that  he  wasanahla 
lawyer,  for  I  had  had  moretbanoDeopportna- 
ity  of  forming  that  Judgment.  I  bad  knowo 
hu  reputation  for  many  years  before  I  met  bim; 
I  met  him  many  years  before  bis  nomination 
came  before  tbe  Senate  for  consideration. 

I  made  bis  personal  acquaintance  on  that 
memorable  ocdisioQ,  so  eloqueoUv  referred  to 
by  my  friend  from  Kentucky ^Mr.  Breckinridse, 
when  Jvdge  Mattsewb  commenced  tbe  day 
ptesldlna  over  the  Liberal  RepuUicau  Cooven 
tion  which  met  at  Cincinnati  lu  1 8TS  and  nomi- 
nated Horace  Qreeley,  and  closed  it  by  seceding 
from  it  when  that  nomination  was  made.  Id 
both  acts  he  was  actuated  in  the  highest  sense 
by  the  voice  of  conscience. 

When  his  name,  therefore,  came  befora  us, 
I  was  not  only  graiifled  that  he  had  been  nom- 
inated, but,Bonr  as  I  waaahle,did  everything 
in  my  power  to  confirm  him,  and  regretted  that 
the  expiration  of  my  term  praventea  me  from 
roistering  my  vote  in  favor  of  his  oonflrmation 
when  his  name  was  again  presented  to  the  Sen- 
ate at  its  next  session. 

But,  Mr.  Chairman,  his  record  here  in  thia 
Court  will  stand  as  a  vlndtcatlon  of  the  wisdom 
of  hia  appointment,  and  la  as  gratlMog,  I  ba*a 
no  doubt,  to  the  distinguished  chairman  of  tba 
commltloe  who  has  so  frankly  Hated  that  foz 
a  time  lie  doubled  whether  he  ought  to  be  con- 
flrmed,  as  to  those,  like  mvaelf,  who  were  for 
hia  conflrmatloD  from  tin  beginDlng. 

The  great  loss  UuU  tbii  oonntry  hat  Bostalnod 
is  that  ha  ha*  Dot  been  permitted  to  remain 
longer  in  the  podtion  ho  waa  so  well  quaMed 

All  that  is  in  our  power  to  do  we  have  dooo, 

S  submitting  these  resolutions  to  be  placed  on 
)  record  of  the  Court 

RsHABKB  or  Mb,  Evabtb: 

Before  asking  your  assent  to  these  reaolutlODs 

proposed  by  tbe  committee,  I  maybepermitled 

to  oocupy  Uie  few  moments  that  are  left  to  tbia 


and  myself  during  his  life  and  my  sorrow  at 
his  death,  to  lake  only  a  foruie]  abare  in  thla 
commemoration, 

Stanlet  MATTSBwa  was  very  well  known 
to  me  as  an  emloeut  lawyer  for  a  good  many 


yean  l«rore  it  woa  1117  fortune  to  make  his  per- 
sonal acquulDtance  or  to  meet  him  or  be  aaw>- 
cfated  nltb  him  in  tny  foreneic  debates.  He 
was  known  to  me,  as  to  the  Bar  of  the  great 
Slate  of  New  York  and  to  most  of  the  SaBteni 
lawyers  diatiDEuished  in  their  cereerB,  quite  as 
mucb  and  pernaps  quite  as  jiistlj  as  be  was 
known  to  tneBarof  CinclDDatiandoftbe  Mb- 
•Igslppi  Valley.  When,  therefore,  it  come  to 
be  a  ques^on  whether  polllfcal,  official,  or  Ju 
didal  honors  shoutdawalt  his  acceptance,  there 
was  no  need  of  dlSusinf;  hit  repute  among  us. 

Personally  I  t»ine  into  assoclatioD  with  him 
for  the  first  time  in  the  auKuat  tribunal  of  the 

Electoral  CommlBsion,  and  from  that  moi ' 

until  his  death  our  friendsliip  end  our 
nates,  reciprocally,  have  not  been  changed  at 
all.  I  will  not  dwell  upon  that  great  disputa- 
tion beyond  this  observation:  that  In  the  very 
Arave  constitutional  and  administratlTe  ques- 
uoua  that  were  to  be  considered  before  tbat 
<7ommission,  it  was  for  Mr.  Mattitewb  to  take 
up  the  first  in  order  of  tbe  tralidcal  systen: 
the  Slates  that  were  to  be  there  discussed  and 
<liBposed  of,  to  lay  down  tbe  principles  which 
must  hold  as  authority  througn  tbe  successive 
contests.  It  was  for  Mr.  Maithews  to  open 
that  discussion.  The  subject  of  Inquiry,  as  It 
appeared  to  tbe  profeadon,  to  public  men,  to 
tbe  Judges,  to  the  popular  mind,  seemed  d&rk, 
seemed  doubtful,  and  It  was  in  all  respects 
novel.  I  need  not  say  ia  this  presence  how 
profound  was  the  immediate  impiresuoD  and 
low  permanent  the  esteem  of  bis  argumeot 
in  tbesedebates.  Itprcaerved  its  predominant 
placeonlhesideofwbiclt  be  was  tbe  champion 
until  the  close  of  tbe  whole  discusslun. 

Our  acquaintance  thus  commenced,  my  resl- 
-dence  duiW  the  ad  ministration  of  Preaident 
Hayes  in  Washliigton,  and  Mr.  Matthsws' 
pruuence  in  the  Senate  for  two  yeaia,  brought 
lis  in  constant  iotercourae.    Wlien  be  came  to 


*etiremeot  a  year  aso  from  an  active  share  in 
the  labors  of  the  Court,  occadonally  I  came  be- 
fore blm  as  an  advocate,  and  duiing  tbe  year 
•of  his  aecliidon  and  deoluie,  when  Om  infirm- 
Ities  of  our  natnie  were  getting  the  better  of 
~  ~  I  noUe  strength,  at  every 
WU.U  ui  perr-'"~*  -  —•—  "-- 

opportonl^  I  was  at  Us  bed.^ 

-course,  poblio  and  familiar,  I  can  find  _. 

«an  to  qualify  tbe  affectionate  views,  so  eloquent 
«od  so  just,  tbat  on  every  aide  have  been  ex- 
.pressed  at  this  meeting. 

Judse  Matthews  was  a  noble  figure  Id  all 
<the  afuiln  of  our  public  and  our  common  inter- 
•«st«  In  this  connt^.  He  was  a  noble  figure  in 
the  dignity  of  hla  person  and  tbe  grace  of  his 
-demeanor.  He  was  a  noble  figure  in  this  great 
profesttoD,  upon  whose  powers,  upon  whose 
'ItidepeDdence.  upon   whose  intrepidity  such 


admlnistrationof  justice  bang.    Hew 


y  of  the  common  people,  in  which  be  vol- 
uDieered  to  fight  his  share  in  the  great  contest 
upon  which  turned  the  future  of  this  country. 
lie  was  a  ooble  figure  in  tbe  Senate,  where  be 
Biid'.ved  himself  a  master  of  parliamentary  de- 
iiMa.  From  tbe  timethat  he  took  his  seat  heie 
'be  was  a  noble  figure  to  tbe  Court,  to  the  pro- 


fasaion,  and  to  the  kwa  of  this  country  In  eveiy 
aapect  b  which  a  judge's  opinions  and  decla- 
lons  are  to  be  considered. 

Take,  now,  tbe  brief  seven  yean  of  his  serr- 
Ice  here,  from  1881  till  188S,  which  determine 
tbe  time  of  his  actual  presence  on  tbts  Bench. 
In  the  twenty-five  volumes  of  reports,  from  tbe 
lOlth  to  ibe  138th,  inctuslve.  we  have  a  deposit 
of  SB  good,  B8  sound,  as  just,  as  perfect  an  ex- 
position of  the  doctrine  of  our  Constitution,  of 
our  Qovernment.  of  the  justice  of  the  society 
iu  which  we  live,  of  risht  between  man  and 
man,  as  can  be  found  m  any  equal  record  of 
anr  judee.  And  when  we  consider  the  ampli- 
tude of  these  researches,  the  magnitude  of  the 
questions,  and  tbe  care  and  completeness  witti 
which  every  one  of  them  was  treated  and  ex- 
pounded bv  bim,  we  cannot  but  feel  tbat  If 
there  have  been  more  celebrated  judges  In  this 
land  and  in  this  Court,  no  one  can  say  tbat,  if 
his  judicial  life  and  power  bad  ootbecn  broken 
in  toe  seventh  ^ear  of  his  service,  had  be  con- 
tinued on  this  Bench  for  seven  years  more,  and 
sevenyearsmore,  and  even  seven  years  mor^— 
which  term  some  of  our  great  judges  bad  filled 
out — he  might  not  have  Tiecn  aa  great,  as  emi- 
nent, and  ua  assured  in  growth  a^  predomin- 
ance aaany  of  bis  predctvs^ors. 

But  Stanlet  Matthews  was  as  well  a  noble 
Igure  In  all  great  interests  and  duties  which 
S^vate  and  dignify  and  purify  our  society.  As 
I  man,  aa  a  ousband.  as  a  father,  as  a  Chris- 
Ian,  as  a  leader  In  even  organized  form  of 
social  influence,  no  queatfon  and  no  variation 
or  shadow  of  turning  was  touod  in  bim  in  this 
greatest  sphere,  the  sphere  of  cbaracier  and  the 
sphere  of  tbe  welfare  of  society. 

I  ask  now  yourattentioD  to  tnese  resohitions. 

The  resolutions  were  unanimously  adopted.; 
aad  tberetipoQ, 

On  motion  of  Mr.  EomrnDs,  the  meeting 
adjourned. 


c 

MORDAT,  Apra  IB,  1880. 

Present:  The  Hoa  Hblvills  W.  Fuller, 
OAi^Juttiat, 
Samukl  F.  Millsb, 

&TBFHB1T  J.  FlEIJ), 

Joseph  P.  Bbadlht, 
JoHB  M.  Hablas, 
Hokaob  Qkat, 
SAmm,  Blatohtokd, 
Ldckib  Q.  0.  Lakar, 

AMoeiatt  Jvtiien. 
Tbe   Attobnbt-Oenbbal    addressed     tha 
court  HS  follows: 

Hat  it  rLBABB  thbCoiirt:  At  a  meeting 
of  tbe  Bar  of  this  Court,  on  tbe  6tb  instant, 
resolutions  were  adopted  touching  tbe  death  of 
the!at«>ru«(ici«MATTHBwe.  These  resolutions, 
aa  tbe  representative  of  theBepartmentof  Jus- 
tice, of  which  Staklbt  Hatthbwb,  both  at 
the  Bar  and  on  the  Bench,  was  so  conspicuoua 
an  ornament,  I  was  directed  to  present  to  thla 
Court, 
I  beg  leave  to  read  the  resolutions: 
Baotved,  Th;it  the  Bar  of  the  Supreme  Court 
of  the  United  States  deeply  deplores  tbe  de- 
:  of  the  late  Ur,  Jv*tiet  Hatthewb,  where- 
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I7  tbeoountiy  haslcMt  anaJwajspBtriolicauii 
'  respected  dtlzea,  slUce  emiaeot  In  his  private 
■Ud  public  cueer;  the  Bar  one  of  its  long-time 
'  kaden,  conapicaous  as  an  example  of  the  best 
ralaUoDS  of  out  profeESiou  with  the  adminis- 
tiBtloD  of  Justice;  and  tbe  Court  itself  a  mem- 
ber fitted  uj  cbaracter,  temperametit,  learuiDg, 
and  lodustrj  to  tbe  place  bebeldin  tbebigbeat 

indicts)  tribuDs)  of  a  great  uatloo.  His  uame 
I  rightly  enrolled  among  those  honored  by 

Betolved,  Tbat  the  Barprewnts  to  tbe  family 
of  the  departed  Justice  its  sincere  empathy 
and  condolence  in  their  bereavement. 

Raolud,  Tbat  the  AttomeT-OeDenl  be  re- 
quested to  present  these  resolutions  to  the  CoDTt 
for  such  consideraUon  as  may  be  fit 

BaolMd,  Tbat  tbe  chairman  be  requested  to 
transmit  a  copy  hereof  to  Mrs.  Hatlbews. 

Hat  IT  pi,EABB  THK  Oocst:  Inthisaumst 
presence  ali  hnman  visitors  stand  uncovered 
and  bow  witb  reverence.  But  now  and  again 
your  precincts  are  invaded  by  the  herald  of  a 
Power  whicb  knows  no  rank  or  dignity,  in 
whose  Court  magistrate  and  private  dlizen,  Ju- 
rist and  niaUo,  are  upon  a  plane  of  absolute 
equality. 

Answerl  ^  . 
eminent  assodale,  a  worthy  micceasor  of  the 
long  line  of  tUosUioiis  men  whoae  virtues  and 
learning  have  adorned  this  great  tribunal,  has 

Kne  to  tbat  country  whoae  mjaleiy,  m  far  as 
man  effort  is  concerned,  is  no  oearat  solu- 
tion than  when  In  the  childhood  of  the  race 
Death  snatched  a  brother's  Hfe  by  a  brother's 
hand,  or  when  the  Poet  King,  hewalUug  bis 
child,  said  all  that  can  now  be  said,  "IshBll 
go  to  him,  but  be  shall  not  return  tome."  We 
mourn  the  departure  of  your  associate,  our 
brother,  not  for  his  own,  but  for  the  coontry'r 
sake.  True,  his  lite  haa  gone  out  when  at  thi 
lenith  of  Its  brigbtoea. 

While  not  a  young  man,  JvMtiet  Mattkbws 
was  upheld  bv  a  spirit  so  buoyant,  mastered 
difHcult  quesUons  and  wrote  neat  decisions  to 
easily,  that  no  one  thought  of  bin  as  old  In 

It  Is  the  dull,  unerentful  day  which  drags 
and  feems  long.  Tbe  day  or  the  life  full  of 
great  thoughts  crystBllldiig  Into  great  deeds 
•eems  always  too  short. 

ESven  tbe  Pagan  had  a  better  measure  of  Ufe 
than  yean.    Seneca  says: 


irlencthof  lUe,  butroriue 

.^ L    Lift  M  long  Utt  Is  tDl£  but 

tt  b  full  when  tbesoul  batli  completed  ns  develop- 


id  hath  shown  all  tie  latent  puwers. 

Measured  by  this  standard,  tbe  life  we  moara 
bad  no  further  need  of  vears  on  earth. 

For  onnelvet  and  the  conntn,  we  regret 
that  we  oould  not  have  the  benefit  of  farther 
exertions  of  his  splendid  powers;  but  tor  him- 
•eU,  hU  life  wu  full. 

He  has  gone  over  to  the  majority;  totbema- 
Jority  of  we  great  and  good  of  all  time;  lo  the 
majority  of  tbe  associates  of  bis  early  life,  the 
period  in  which  most  lastinE  attachments  are 
lormed:  to  tbe  matoritv  of  his  own  kindred; 
to  the  majority,  I  had  almost  said,  of  those 
who,  as  assodaies,  extended  to  him  the  hand 
of  welcome  when  he  first  took  his  teat  as  a 
Justice  of  this  Court 

Hy  personal  acquaintance  with  Jvdft  Mat- 
10»8 


THEWS  wa^  alight.  While  he  was  at  the  Bar  I 
occasionaUy  met  bim,  butonly  aaayonngman 
at  the  Bar  meets  a  great  lawyer^  alnce  be  has 
been  upon  the  Bench  1  have  only  wen  bbn  In 
tbe  discharge  of  bis  high  duties.  Of  hi*  per- 
sonality, therefore,  it  does  not  become  me  to 

Nor  Is  this  the  time,  nor  am  I  the  pereon,  to 
Indulge  lo  extended  eulogy  on  bis  career  and 
character.  Others,  better  fitted  by  Intimate 
personal  and  professional  association  and  by 
gifts  of  roeech,  have  already  performed  thH 
pleasins:  duty.  This  much,  however,  I  may 
say  in  the  way  of  characterization.  The  mind 
of  Stakiat  Hatthswb  seemed  to  me  to  be 
deeplv  original.  He  pioneered.  He  studied 
principles  more  than  precedents;  be  surveyed 
the  field  of  Jurisprudence  with  the  eye  of  a 
statesman  as  well  as  lawyer;  he  took  bis  direc- 
tion In  tbe  law  by  the  compass  and  the  atan, 
rather  than  by  uncertain  foot-prints  or  marks 
on  the  tree*  blazed  ti^  his  predecessors. 

In  conclusion,  I  au  that  the  reeolattons  of 
tbe  Bar  be  spread  at  large  on  your  records,  at 
a  memwlal  to  our  cUldfen  of  oar  hish  wipre- 
elation  of  the  Tlrtaet,  learning,  and  eminent 
character  of  our  departed  brother. 

Tbe  CRiKF-JimiOE  responded  aa  follows: 

Hie  Court  entirely  concurs  In  the  lentlmenia 
expressed  In  the  resolutions  which  have  Just 
been  read  and  in  the  observations  of  the  Altor- 

jy-Oeneral  accompanying  their  presentation. 

Before  he  came  to  giaoe  a  seat  upon  this 


cIal,B 

the  quaritles  which  Invite  attention  and  com- 
mand admliBtlon  and  respect;  while  as  a  mem- 
ber of  the  Bar  his  consplcuons  ability,  faith- 
fulueea,  and  integrity  bad  given  him  a  rank 
second  to  none;  and  the  felicity  wat  alto  his 
of  having  rendered  his  country  gallant  service 
"I  a  soldier. 

He  brought  here  the  garnered  wisdom  of 
yean  of  'wied  experience,  and  constantly 
added  to  it  the  fruit  of  cultivation  in  this  ex- 
alted field  of  exertion,  whose  margin  faded  be- 
fore him  as  he  moved,  growing  la  strength 
with  exigencies  requiring  the  putting  forth  of 
all  hia  powers. 

In  liHtening,  patient  and  Bvmpatbetlc;  In  in- 
tercourse with  counsel  cordial  hut  dignified; 
oontclentloas  in  Inveatigation;  honeat  ud  iro- 
parUal  in  Jadgment;  full  of  resource  In  sup- 
porting given  coDcli^ons  by  accurate  aitd  6b- 
criminattng  leasonlng;  ample  In  leamliw  and 
coaq>relienBive  In  scholarsmp;  lumlnout  u  ex- 
position and  apt  Id  illustration,  he  demon- 
strated such  fitness  for  this  sphere  of  action, 
tbat  his  removal  In  the  midat  of  his  usefulnea 
cannot  bat  be  regarded  as  a  severe  tooi  to  the 
Bar,  the  Jadida^,  and  tbe  Oountry. 

To  the  assodstes  of  yean  of  personal  00m- 
panloiuhlp  Id  tbe  admlolatration  of  Justice  tbal 
loss  is  qmte  ODspcakable.  The  ties  between 
those  thus  thrown  into  dose  intimacy  ai«  ex- 
tremely strong:  and  when  one  is  lakea  away 
npott  whose  pobistaklng  scruthiy,  cleaniess  tn 
explanation,  and  faHiWM  of  knowledge,  mil- 
ance  haa  been  Jnatiy  reposed  by  Us  bntlireB, 
and  whoae  smenttv  of  temper  and  ktndUiWM  of 
heart  have  naturallr' — '^- 


of  temper  and  MoallneM  of 
ly  Inapued  alleetk«  a  keen 


Id  view  of  a  life  like  tbia,  crowned  with  the 
oaccesB  that  wttlts  upoa  abBoInte  derotion  to 
dutT,  Uon  falMthe  dwpondiiw  exclKDutioD  of 
the  Preacher,  that  "That  whlcn  now  ft.  In  ibe 
dan  to  become  dull  all  be  forgotten." 

Tbe  mnembnuoa  of  the  Jott  and  Um  wlie 
is  with  the  ceDeratfan  stwi^i^  and  the  votto 
of  this  fajthial  pnhHc  aerrant  wID  follow  him, 
"In  the  daji  to  oome,"  aoir  tiiat  he  nMi  ban 


The  Comi  baa  heretottav  adjonmed  aa  h 
mark  of  reapect  to  the  memoir  of  the  <if<^faiwni 
and  attendod  tbe  funetal  ceremoolea  In  Ohio. 
Tho  reaolatlona  Jnst  pmonted  and  the  remaAa 
of  tbe  Attonin-G«oend  wlU  be  anead  upon 
tbe  reoorda,  and  the  tribute  of  tbe  Bar  of  Saint  ' 
Louia,  which  haa  been  tnnimttted  to  tha 
Court,  and  aocb  other  oommamotattva  pro- 
eeedinn  aa  amy  ba  lacdvad,  win  be  pbiced 
apoo  the  Ota,  wttk  a  (coper  mfanla  in  ngard 
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JOHN  ARCHIBALD  CAMPBELL,* 
DiBD  Uaxoh  18,  1B89. 


PBOOeKDmSB  OF  THB  BENCH  AND  Bab  OT  THB  nidTSD  STAtXfl  SlIFBna  COXmt. 


Satukdat,  April  fl,  1869. 

THE  Bar  of  tbe  Suprenie  Court  of  the 
United  Stales  and  the  Offlcen  of  tbe  Court 
met  In  the  Court  Room,  In  the  Capitol,  at  two 
o'clock.  The  meeting  was  called  to  order  by 
Hr.  Qbouob  p.  Edmdndb,  oq  whose  motion 
>Ir.  Gbouqe  Tickmob  Ciibtib  was  called  to 
tbe  Chair,  and  Mr.  Jakss  H.  McKbnbbt 
«lecl«d  Secretary, 

Mr.  Madrt:  Hr.  CbairmaD,  I  hold  in  mj 
band  a.  tribute  to  tbe  memory  of  Judgt  Camf. 
BKLL.  prepared  for  Ibia  occasioD  by  a  dlitln- 
ffuiBbed  ^Dtleman  [Hr.  Oakland],  wbo  Is  un- 
fortunately prevented  Crom  being  wiili  ua  to- 
day by  a  Tisllation  in  hfa  family,  and  tbe  late- 
ness of  the  hour  prompts  me  to  move  that  the 
usual  form  of  appointing  a  Committee  to  pre- 
pare matter  for  the  sction  of  tbe  meeting  be 
dispensed  witb,  and  that  I  be  permitted  to  pre- 
sent at  once,  for  tbe  consideration  of  the  meet- 
ing, the  tribute  to  which  I  have  referred. 

The  Chairman  put  tbe  question  bb  to  the 
adoption  of  Mr,  Maury's  modon,  and  it  was 
•carried  unanimously. 

Hr.  Uaurt:  I  will  now,  Hr.  Chairman,  read 
-what  baa  been  prepared  for  the  action  ot  the 
meeting: 


Tbe  Bar  of  the  Supreme  Court  of  the  United 
Slates  lave  assembled  for  tbe  purpose  of  giving 
«xpr«agion  to  their  sense  of  tbe  loss  which  they. 
In  common  with  the  whole  country,  have  sus- 
tained in  tbe  death  of  John  AhooibaldCXiip- 

It  la  but  Juit  to  his  memor?  to  snr  that  be 
wag  a  Jurist  of  extensive  and  varied  learning 
In  the  common  law,  and  dvil  law  as  well,  and 


Dearly  eight  years  he  was  an  honored  and  In- 
fluential aModat«:  Therefore  be  II  reaotved — 

1.  That  tbe  Bar  of  the  Supreme  Court  ot 
tbe  United  Buttes  da  beret?  attest  their  adnil- 
ration  and  appredatlon  of  the  great  career  of 
John  Abohibald  Caxpshll  a*  a  leading 
practicing  lawver  and  as  a  judge  of  the  flrat 
rank,  and  do  hereby  commemorate  hli  many 
public  and  private  virtues,  and  that  modestj 
and  simplidty  which  were  the  chaste  setting  of 
hli  great  intellect  and  learaiDg. 

S.  That  we  tender  the  family  of  the  do- 
ceased  our  sympathy;  and  that  the  Chairman 
be,  and  he  Is  hereby,  requested  to  send  them  a 
copy  of  these  proceedings. 

8.  That  the  Cbalnnao  be,  and  he  la  herebr. 
requested  to  transmit  a  copy  of  these  proceed- 
ings to  the  Attorney-General  of  the  United 
idtates,  with  the  request  to  present  the  same  lo 
the  Supreme  Court  ot  the  United  States  for 
such  action  aa  may  be  deemed  proper. 

Rkkarkb  ow  Mb.  Wiluak  A.  Haubt. 

Hr.  Chaiuian:  Although  there  are  otheia 
bere  better  qualified  to  speak  of  the  merits  of 
the  eminent  man  whoee  death  we  lament,  ft 
would  be  hardly  fitting  in  me  to  M  the  occ*- 
doQ  pass  without  at  least  a  few  worda  of  refer- 
ence to  his  career  at  (he  Bar,  and  on  tbe  Bench, 
aa  I  may  say  I  waa  numbered  amouK  tboae  who 
had  the  honor  toeojoj  someahara  of  hla  friend- 
ship and  confldeoce. 

Ido  not  think  there  la  room  for  difference  at 
opinion  on  the  point  OmI  Judge  Campbell  haa 
bad  few,  if  any,  equals  at  tbe  American  Bar  aa 


where  profldenc;  can  best  be  acquired  In  tbe 
difficult  art  of  applvlng  the  abstract  principles 
of  tbe  law  to  actual  coses. 

His  learning  In  conetltutioDal  law  and  in  io- 
temationat  law,  and  bis  large  acquaintance 
with  the  political  history  of  the  country,  added 
to  his  vast  reading  in  general  history  and  liter- 
alure,  fitted  bim  admirably  to  sit  in  tbe  Su- 
preme Court  of  the  United  States,  where  for 


*FnT  lUosrapfalt^  sketcb  ot  the  life  of  Judoe 
■Campbell  see  VoL  L  nf  tbe  DIgen  ol  tbe  U.  B. 
Sup.  Cu  UeporU,  pubUsbod  by  Cbe  L.  C.  Pub.  Co. 
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Erofoundand^lloiopfalcalluriat:  ua 
D  was  continuaUy  giving  vigor  and  in 
to  hli  intellect  bj  resOTtlng  to  tbe  great  sonroea 


d  toeadth 


ot  the  Roman  law,  which  are  the  surest  m 
for  Imparting  the  difficult  art  ot  applylogwUh 
precision  the  principles  of  the  law  to  actual 
cases,  as  we  are  tola  by  Demangaat  and  8a- 
vlgny,  who,  although perhapaaomewbatprone 
to  re^rd  the  fragments  of  Paul  and  F^iiniaii 


lyGoogle 
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«f  Us  mind  Immetiaely,  mnd  forabbod  him 
vlUi  a  wealUk  of  UliutntioD  that  made  hia  dl»- 
«iudoiu  an  iDTalnable  aaalatance  to  ihe  ccoiti, 
etpeciallv  In  cases  InTolvlng  gnal  queationa  of 
the  Oat  impicBslon. 

I  tnut,  rir,  that  I  naj  he  pardoned  for  a 
fnither  aliudon  to  Ju^  CiMTBXU.  oa  a  civil- 
ian for  the  purpose  of  aajing  that  hit  career 
ougbt  not  lobenithontlnflnenceiDpromotiDK 
the  cnltivatioD  of  the  dvl)  law  aa  a  branch  of 
legal  education  In  this  country.  There  can  be 
CO  doubt  that  there  la  a  tendeuc^  hi  that  direc- 
tion both  here  and  In  England,  induced,  it  may 
be,  by  the  few  books  to  be  found  on  the  ahelvM 
«f  the  common- law  practitioner  wbich  treat  the 
law  in  a pbiloeopbical,  sdentiflc  way.    It  ralo 

S're  the  mind  the  pbiloeophjca]  castor  babitof 
inking  that  the  civil  law  may  be  used  with 
undoubted  profit  A  ad  I  may  add,  that  it  seems 
to  me  our  only  safety,  tn  the  mtdst  of  the  great 
caultipllcation  of  law  books  of  (he  present  day 
— "that  cod eleas  myriad  of  precedent,"  "that 
vrildemess  of  single  instancea"— a  multlpllca- 
lion  which  bide  fair  to  proToke  some  aucn  In- 
temperate action  as  that  taken  by  the  Emperor 
Juslinian,  when  be  prohlbiled  Ihe  writing  of 
books  or  commcnlaries  of  any  kind  on  his  cod- 
dificatioD;  a  multiplication  whlcb  tbreatens  to 
bury  from  d^ht  the  principles  of  the  law, 
pretty  much  as  Pompeii  and  Herculaneum 
were  buried  under  lava  and  ashes — a  multipli- 
-caiion,  allow  me  to  repeat,  In  which  our  only 
safety  is  to  be  found  in  the  scientific  study  of 
'  turiaprudeDce,  in  the  mastery  of  its  great  fead- 
'  ing  principles,  in  the  habit  of  coDtemplaltnz  it 
'  as  a  whole,  with  its  parte  fitted  to  one  auother 
In  beaulifiil  harmoDy,  and  not  like  the  stones 
of  B  broken  mosaic,  scattered  bither  and 
thither,  giving  no  idea  of  the  perfect  and  artia- 
tic  whole  that  once  delighted  the  eye.     It  is  in 

ereciselv  this  disorderly  slate  that  the  despalr- 
ig  stuaent  contemplates  the  dtn'Mte  mer/^a 
of  the  common  law  in  Coke  on  Littleton  and 
other  books  of  great  antbority — "tbose  rough 
mines  of  hidden  treasure"— and  finds  himself 
in  no  mood  (o  say,  as  £#nf  Ohanc^lor  Finch 
did  of  the  earlier  and  UlK^led  edition  of  Ho- 
bart's  Reports,  that  they  were  "beautiful  even 
fn  confusion." 

Mr.  Chairman,  the  years  as  they  roll  around 
nust  be  expected  to  bring  with  their  blesslugB 
a  larEe  admixture  of  trouble,  but  It  is  an  nn- 
usual  visitation  onanypeople,  however proUfio 
in  ^eat  men,  that  has  ooosigoed  to  the  grave 
in  toe  span  of  the  same  twelvemonth  audi  men 
as  HoBBison  Remioe  Waitk,  Staklxt  Hat- 
TBBwe,  and  Josn  Abohibau)  Oakpbbll. 

When  such  men  are  laid  in  the  duat,  there 
oomes  over  ua  a  feeling  akin  to  despair;  for  it 
is  impossible  that  they  should  have  left  behind 
them  one  tithe  of  what  their  capabilities  couhl 
have  achieved.  As  Lord  Coke  says  somewhere, 
in  his  lamentation  over  the  death  of  Littieton, 
a  great  and  learned  man  is  a  long  time  in  mak- 
ing, and  when  he  dies  much  learning  dies  with 
faim,  and  It  makes  one's  courage  flag  when  be 
redi-cts  that  hardly  bos  the  mmd  reached  the 
iiigbest  point  of  development,  when  the  shadow 
ol  the  coming  night  of  deuth  begins  to  dim  its 

Cb.  Deducting  from  the  allotted  span  of 
the  time  It  lakes  in  mnke  a  jurist,  nnd  bow 
Utile  is  left  for  ibe  fruilionl  How  dispropor- 
tionate are  the  results  to  the  prcparatioD! 


'*nial7fe  ■>  short,  the  oraftao  lung  to  laaiii.'* 

It  was  some  such  reflection  as  thla  that  caused 
Backle  to  pause  in  despair  in  the  midst  of  Ua 
work  and  fall  to  moralizing  upon  the  empti- 
ness of  human  bopea  In  woraa  that  will  idwaya 
bo  regarded  aa  among  the  moat  beautiful  and 
touching  in  the  English  language,  and  that 
caused  the  Homan  poet  to  ask  why.  In  our 
hnidihood,  we  attempt  lo  execute  vast  under- 
takings in  the  brief  period  of  a  career  on  earth. 
Bu^  after  all.  It  may  be  the  evidence  that  a 
divinity  warms  this  obatruction  of  clay,  and 
that  we  are  destined  for  a  state  where  the  soul, 
released  from  the  cbrysalia  of  the  flesh,  may 
range  uoconflned  by  either  time  or  place,  I  re- 
peat that  it  may  be  the  evidence  of  this  that 
men,  blind  to  the  lesson  of  mortality,  have  ia 
all  agea  contlntied  to  struggle  for  the  nnattalit- 
able- 
All,  but  a  man's  reach  slionM  ezoeed  bk  iraap. 
Or  what's  a  heaveo  fort 

It  waa  a  ^eat  loss  to  the  Supreme  Court 
when  Jtidgt  Cahfbbli.  and  Judge  Curtla  left 
it.  They  were  to  some  extent  the  eomple- 
menia  of  one  another,  somewhat  as  Harsball 
and  Story  were,  and  of  course  no  court  could 
lose  so  much  mental  vigor  and  learning  as  they 
represented  without  feeling  deeply  the  depriva- 
tion. 

It  may  be  also  said  that  both  of  these  Judgea 
did  the  best  work  of  their  professional  live* 
after  they  relumed  to  the  bar.  This  was  cer- 
tainly true  of  Jwlge  Camfbeu. 

It  was  in  the  Slaughter- House  Cases  and  In 
the  suits  brought  by  tbe  States  of  New  Tork 
and  New  Hampshire,  respectively,  against  the 
State  of  Loulslaos  that  Judga  Cahfbsll  moat 
impressed  himself  on  the  Supreme  Court. 

In  the  Staughter-House  Cases  be  seemed  to 
have  levied  a  (»ntributlon  on  tbe  literature 
and  leamlDg  of  tbe  world  to  enable  him  to 
show  tbe  intolerance  of  tbe  common  law  of 
monopolies  and  to  furnish  authentic  examples 
of  tbe  almost  infinite  devlcea  bv  which  the 
strong  have  In  all  countries  and  In  all  ages 
managed  lo  destroy  or  curtail  the  right  of  every 
Individual  to  eierdae  bit  faculties  In  any  way 
that  might  seem  good  In  his  own  eyes,  aavi^, 
of  course,  the  ri^ts  of  others,  as  a  basis  for 
his  powerful  contention  that  while  African 
alavety,  aa  It  bad  existed  In  the  Southern  Slatea. 
was  toe  occasion  for  the  provision  of  tbe  Con- 
stitution putting  an  end  to  slavery  or  involun- 
tary ssrvitode,  the  language  of  the  Constitu- 
tion had  a  scope  far  beyond  tbe  occasion  that 
caused  Its  use,  and  applied  lo  all  attempts  to 
tVostrate  the  Heaven -descended  right  of  every 
man  to  ezerdse  bb  foculUee  in  his  own  way. 

Upon  the  basis  of  tbe  same  researches  be  coo- 
tended  with  equal  force  that  tbe  Slaugbter- 


of  the  laws,  and  therefore  a  vjolatioa  of 
Etill  another  Federal  guaranty  against  State 
oppression. 

As  tbe  arguments  of  Sir  Samnel  Romllly  in 
Nuffjunin  v.  BateUy  and  Sir  John  Scott  (after- 
wards Lord  Eidon)  in  Adcroi/d  v.  Sniithton, 
have  made  those  cases  memorable,  so  will  ihs 
argument  of  Jvdge  Campbeu,  In  the  Slaugb- 
ter-House  Cases  always  figure  conspicuously  in 
1101 
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tliein.  It  Is  but  to  look  at  almost  utj  page  of 
the  opinion  of  &D7  of  the  Juilgea  who  apoke 
on  tbat  occasion  to  Bee  vhitt  a  profound 
impresdon  was  made  by  tbe  great  adT:)cale 
battling  against  the  atupendoua  mouopolj'  that 
bad  grasped  tbe  fDvldious  power  to  compel 
every  man  within  a  large  area  of  couotry  wbo 
had  a  beast  loalaUKfaterfof  food  U>  come  tolta 


vltoessed  at  lis  bar  In  any  prevloiu  case  more, 
if  BO  mucb,  learaitw.  Not  even  Id  HcColloch's 
Case— that  battle  of  the  giants-^or  In  tbe  case 
of  7^  Nereidi,  where  Ckitf  Jiutit*  Harahall, 
carried  away  by  admiration  oven  to  foTgettlug 
■omewbat  ue  severity  of  the  Jadgmeot  seat, 
bunt  forth  Id  that  aplendid  aulo^um  of  tbe 


BBLL  displayed  the  same  remarkable  abili^ 
and  research  as  be  bad  abowo  in  the  Slaugbte^ 
House  Cases,  argued  some  years  before.  He 
left  mthing  to  be  aald  or  desired  on  the  ratloo- 
ale  of  govemmeDtal  eiemptlon  from  buU.  I 
may  ny,  without  the  sllgbteat  impropriety,  I 
hope,  touching  bis  argumeot  In  those  cases, 
that  1  beard  a  member  of  tbe  Court  before 
which  they  were  argued,  but  wbp  was  not, 
however,  one  of  its  members  when  the  Slaugh- 
ler-House  Cases  were  before  it,  say,  that  JMg« 
Campbrll's  argument  in  the  Loaislaoa  Cases 
was  the  gresteet  he  had  beard  since  he  had 
been  a  member  of  tbe  Court;  and  this  wai  tbe 
sense  of  every  member  of  die  Court,  as  I  have 
some  reasOD  to  auppose. 

The  oDiy  opinion  of  bis,  as  a  member  of  the 
Supreme  Cowt,  that  I  shall  slop  to  refer  to — 
having  already  extended  these  remarks  beyond 
what  was  my  purpcae — is  his  diasenting  opin- 
ion in  tbe  case  of  Florida  v.  G^rgta,  which  I 
mention  somewhat  because  It  contains  views 


Inality  and  force  of  thoee  vlewi,  uttered  ao 
many  years  before  his  great  argument  In 
tbcNe  cases.  In  that  opinion  he  seems  to  ahow 
so  clearly  that  the  Judicial  power,  as  extended 
to  controverries  between  a  Btate  and  a  citizen 
(rf  another  Stale,  did  not  admit  of  the  con- 
struction given  it  by  tbe  Supreme  Court  in 
Cblsholm  e.  Georgia,  that  we  feel  inclined  to 
wonder  bow  the  Court  in  that  case  came  to  en- 
tertiUn,  at  it  did,  a  salt  by  acltizen  of  one  State 
agalnM  another  State  without  the  latler'a  con- 
sent. Ferh^  the  view  of  tbe  Constitution  op- 
posed to  that  of  tbe  Court  in  Cbiabolm's  Case, 
namely,  that  the  mere  fact  of  extending  the 
Judicial  power  to  controversies  between  a  State 


bud  of  a  master,  a 


tdoolon.  and  snldad  bi 


was  the  sktiuime  artist,  so* 
w&A  Aa  ' 


and  her  fielKtiter  -- 
^oeed  of  the  most  d 


the  azerdse  qC  that  ooM  InveMlsatlDa'  facoltr 
wbiM  ontht  alwar«  to  belons  to  Ooae  who  sit  on 
tUa  beboh;  to  dtooover  Ha  oolr  tmpnifeoMon;  Hs 


andtbe  citizens  of  other  Slates  did  n__   

tbe  inference  thai  tbe  Conatitntlon  meant  lo 
give  a  right  to  sue  where  one  did  notaJready 
exist  in  the  case  mentioDed,  has,  not  becii 
better  stated  than  by  Judge  Campbell  in  that 
diaaenting  opinion,  where  it  comes  Id  by  way 
of  Incident  and  Illustration,  which  I  S3y,  that 
it  may  be  quite  evident  I  am  not  presum- 
ing to  criticise  what  was  laid  down  by  the  ma- 
jority of  the  Court 
It  is  well  for  the  younger  members  of  the 

Srofession  to  remember  Uiat  tbe  sucoesi  of 
udg»  Campbell  at  the  Bar  was  the  result  of 
patient,  laborious  industry.  He  went  to  tbe 
Doltom  of  everything  that  required  bis  ntteu- 
tion,  and  shrank  from  no  drudgery  that  ww 
nec^sary  to  accomplish  his  purposes.  Hehas 
sometimes  playfully  confronted  me  with  the 
evidences  of  his  tremendous  Industrv.  as  if  to 
say  that  researches  that  might  appal  younger 
men  bad  no  terrors  for  him!  Yes,  air,  it  wjs 
mainly  bf  labor.  Incessant  labor,  that  he  stooil 
flist  at  the  Bar. 

His  reeding,  however,  was  by  no  means  can- 
fined  to  the  law,  but  had  a  far  wider  range, 
embrsdog  the  discussions  of  the  day  on  almost 
all  topics.  Indeed,  bis  mind  seemed  capable 
of  rewiving  and  asaimllatiag  everything  that 
came  in  its  way.  and,  as  a  consequence,  Bis  re- 
tendvB  memory  grew  to  be  a  vast  store-house 
of  Dseful,  curious,  and  entertaining  maltor, 
making  bis  ooavenation  deeply  iDlerestiog  and 
greatly  divosiQed.  when  he  was  locliDed  to  talk, 
which  was  not  always  tbe  case.  Aur  one  wbo 
has  ever  heard  him  give  hla  reminbcencea  of 
public  men  and  of  tbe  stirring  events  that  hap- 
pened Id  bis  time  will  agree  in  what  I  say  about 
the  charm  of  his  convetsaliOD,  with  Its  nd 
mixture  of  humor,  which  latter  a  strannT 
would  never  have  supposed  to  exist  behind  that 
cold,  abetracled  eipreadoa  which  be  generally 
wore  In  public. 

But  these  remarks  would  be  Inexcusably  Im- 
perfect if  I  did  not  say  a  word  or  two  about 
the  exalted  character  of  Jv^  Caxpbbll— « 
character  so  exalted  and  ao  InflueDtial  as  to 
suggest  the  remark  of  Horace,  in  his  beautiful 
comparlBon  between  tbe  autbori^  of  Virtue 
and  that  of  the  Magistrate,  that  Vfrtue.  unlike 
Uie  Hitfistrute,  ndtW  takes  up  nor  lavs  down 
the  insignia  of  her  power  at  the  will  of  Ine  fickle 
populace: 


-S 


Arbltrlo  populai 


Nor  must  I  omit  here  a  special  reference  to  the 
lovellDessofblihome  life.aDdhittenderwatch- 
fulneae  over  those  wiio  made  up  bis  housebold, 
and  for  whom  and  not  for  himself  (for  there 
jvas  no  tincture  of  selfishness  abont  him)  he 
employed  bis  great  powers.  His  happinen 
conalatod  in  usmg  his  bountlfnl  hand  to  ikx>- 
moto  tbe  bapplneas  of  others. 

Permit  me  now  to  add  something  I  have  in 
writing  from  one  of  the  greatest  of  living  Jurists, 
one,  sir,  wbo  adorns  tbe  Bench  you  at  presort 
occupy  as  Chairman,  and  wbo  taut  of  Ju^ 
Caupbkll  (I  give  the  very  words  of  tlie  writ- 
ing before  me):  "Be  was  one  of  tbe  moat  Inter- 
esuug  persons  lever  knew.  Oreat  in  learning, 
farreacblng  In  tbourbt,  rimple  in  manner, 
most  instructive  In  diaooursb  Wbera  la  bis 
equal  imw  to  be  fouadr 
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AnJ  here  let  me  s^  that  I  Iutb  UtUe,  If  any, 
douH  that  the  bond  between  tlieM  two  great 
men — for  there  wbb  a  MroDg  bond  between 
them— waa  that  "communication  in  aludles" 
which,  we  have  LorA  Bacon'*  authority  for 
saving,  is  atronger  than  "near  alliance  and 
eCrict  friendship  and  aocie^."  I  am  happy,  sir, 
to  be  able  to  state  al  this  point,  without  invad- 
ing, I  hope,  in  t  be  amallett  degree,  the  privileges 
of  the  UvinKt  that  I  have  in  my  possession  con- 
clusive evioence  that  Jvdqt  Cahpbku.'b  ophi- 
ioo  as  to  the  character  and  judicial  sbllitv  of 
the  writer  of  the  words  above  quoted  waa  iiilly 
«s  flattering  as  anything  those  words  convey. 

Something  remiuda  me  here  at  the  very  dose 
of  my  remarks  that  I  luve  occupied  a  good 
deal  of  time  without  saying  a  word  about  the 
places  where  J^^dgt  Cahtbeu.  resided  in  bis 
long  career;  but  I  am  not  surprised  at  the  omia- 
sIoD,  for  it  is  not  likely  to  occur  to  one  to  asso- 
ciate locality  with  a  mmd  of  such  a  range  as  his. 
I  must  be  pardoned  If,  to  portraying  to  greet  a 
man,  I  thought  of  him  as  belonging  to  the  world 


rable  qualities,  when  some  on;  let  fall  a  word 
about  bis  avarice.  "He  waa  so  great  a  man," 
rejoined  Boliogbroke,  "that  I  forgot  be  tiad 
that  defecL"  1  may  aay  with  perfect  truth 
that  I  bad  really  forgotten,  aaalmoet  irrelevant 
to  my  theme,  tbe  facts  aato  Juitoe  Caicpbbll'b 
Ttatdence  a(  diHerent  limes  of  his  life,  and  am 
unable,  if  I  would,  to  go  into  the  matter. 

Let  me,  before  I  take  my  seat,  refer  to  tbe 
TcligiouB  side  of  Jvdgt  Caktbell's  character; 
in  other  words,  to w&t one  wboknen htm  w^I 
and  possessed  bis  eatire  conQdence,  describes 
as  "the  ardent  Christian  faith  which  Bilentlv 
prepared  him  for  the  unseen  world;"  for,  sir,  it 
must  always  be  a  subject  of  interest  to  know, 

aiecially  in  this  authentic  way.  that  the  old 
th  found  Bccejitance  with  tbat  far-reaching, 
InvestignlinK  mind.  Can  anything  be  belter 
calculated  inan  this  fact  to  inspire  with  revei^ 
cnce  for  tbat  faith  even  those  who  account  It  a 
bondage  from  wblch  the  mind  sbould  be  re- 
leased, or  can  anything  be  better  calculated  to 
make  those  stand  In  pause  who  would  lay  the 
aze  at  the  root  of  that  faith  without  o&ering 
anything  to  take  ila  place,  or,  to  say  the  very 
least,  without  offering  anvlhing  that  me  average 
mind  can  regard  as  at  all  equlvalentT  Surely, 
sir,  the  lesson  of  this  occaaioo  is  tbat  a  man 
ahonld  think  long  before  coming  to  the  conclu- 
sion that  Cbristiaolty  lias  ceased  to  have  a  rai- 
ton  d'iire  in  the  world,  and  tbat,  If  he  should 
reach  ii  conclusion,  be  should,  with  a  natural 
distrust  of  its  soundness,  keep  it  to  himself  and 
not  assume  the  tremendous  respond  blllty  of  at- 
lempling  to  make  shipwreck  of  the  faith  of 
others,  remembering  that  Christianity  has 

reached  the  ' —  -"  -' ' "-— 

augur  could 
out  smiling. 

I  will  conclude  what  I  have  to  aay  by  refer- 
ring to  a  loucbiog  incident  that  happened  not 
many  days  before  hla  death,  and  while  be  was 
in  hb  last  illneas;  an  Incident  which  abows  that 
the  llame  of  his  affection  for  the  Supreme  Court 
still  burnt  with  undiminished  luster.  In  reply- 
ing to  ibe  invitation  extended  to  him  by  tbe 


vn. 

Cotirt,  through  Its  Marshal,  to  attend  the  ta> 
auguratlon  ceremanles  along  with  It  he  said: 
"Tell  the  Court  that  I  join  daily  In  the  prayer 
'Qod  save  the  Uhlled  States  and  [Its]  honorable 
Court*" 

Mr.  Edhvmim:  Mr.  Chairman,  I  do  not  pn>- 
pose  to  occupy  the  time  of  this  meeting  with 
any  obaerratimiB  wbidi  will  be  much  better 
made  by  other  gentlemen,  for  Xr.  JvtUM  Caicp- 
BMLLhaddepajted  from  fats  scene  of  usefulnesa 
here  before  I  came  to  this  Bar,  But  I  find  tbat 
hia  friend  and  tbe  Rector  of  bis  Church  in  Bal- 
timore has  come  over  this  stormy  day  to  attend 
this  meeting,  of  course  as  a  spectator  and  11s- 
lener;  but  under  tbe  circumstances  I  think  it 
would  be  of  Interest  to  us  all  If  I  might  ask 
that  we  depart  from  our  usual  course  of  con- 
fining these  obaervatlona  to  members  of  the 
Bar  of  the  Court,  to  aak  general  consent  tbat 
the  Rev.  Hr.  Powell,  Rector  of  Grace  Church, 
In  Baltimore,  of  which  Jvdgt  Camfbrli.  waaa 
communicant,  and  a  friend  of  Judgd  Camp- 
bell, may  be  invited  to  make  aome  obaerv*- 
tiona. 

The  reqneat  of  Hr.  Edmunds  waa  unanlmoiu- 
1t  agreea  to,  and  Hr.  Powell  waa  asked  to  ad- 
(ueaa  the  meeting. 


Hr.  nntrmiAw  AND  Oehtlxmen:  It  can 
hardly  fall  within  my  province,  so  young  a 
man  am  I,  to  apeak  of  tbat  public  career  which 
the  honorable  ex-Justice  so  ikobly  and  so  con- 
spicuonsly  filled  before  tbe  country  and  at  this 
Bar  aa  a  member  of  this  august  Court. 


tbe  culmination  of  bia  character,  to  obaerve  the 
richness  and  the  ripeness,  tbe  beauty  and  dig- 
nity, of  his  sterling  honoralde  old  age,  and  1 


his  public  career  in  those  stormy  days  when 
conflict  and  antagonisms  prevailed,  that  of  all 
men  whom  I  ever  saw  It  seema  to  me  that  no 
one  possessed  In  himself  so  much  purity,  ho 
much  conscientiousness,  so  much  rectitude,  and 
at  ibe  same  time  so  much  Christian  eimplicily 
as  did  tbe  honorable  man  whose  memory  we 

I  shall  speak,  Hr.  Chairman,  as  Is  becoming 
me,  first  of  that  faltb,  so  clear,  so  strong,  ao 
cbildlike,  which  characterized  him.  Inhlslast 
days,  though  consfdcnous  all  his  life  tor  his 
presence  In  tbe  house  of  God,  after  diligent 
study  and  examination  he  was  not  ashamed  to 
receive  the  imposition  of  hands  and  to  confesa 
his  Hsater  before  men.  In  tbe  ripeness  of  all 
bis  years  he  laid  at  the  feet  of  Jesus  of  Naza- 
reth his  manhood,  with  all  its  varied  and  rich 
BttainmeDts,  and  contCsBed  In  Him  his  Lord 
and  Saviour.  He  was  laid  to  rest  from  tbe 
beautiful  church  In  which  he  loved  to  worship 
bis  God,  but  a  abort  time  aoo,  with  alt  the  dla- 
nity  and  all  the  beauty  which  the  Cbnrcb  could 
throw  around  that  sacred  event,  mourned  by 
all  who  knew  him,  reverenced  and  respected 
even  by  those  who  bitterly  opposed  bis  courae 
in  civil  affairs,  and  bv  bu  death  made  all  to 
realise  that  there  had  fallen  »  maatec  and  a 
prince  in  oar  national  Israel 
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In  Uruoruu— Jobn  A.  CampbelL 


In  tlie  province  of  bis  owd  bome,  petbap*  n 


OUT  bjgbesl  aad  OUT  moat  cbaracterisltc  nil tioiuil 
tDBUbood.  He  was  a  idbd  of  atroug  domestio 
nature,  s  maoot  pure  and  lioly  aSection,  a  man 
ivbose  life,  notwiibatanding  fta  rcmorkabla  ac- 
tivity, aecmed  to  find  ita  Joy  and  iosplraiion  In 
the  quietude  and  sedurion  of  bja  own  bome. 
It  was  indeed  not  only  a  pleasure  but  a  prlri- 
lege-to  enter  that  cbaxmed  circle  nbere  ibis 
rare  old  man,  with  bis  frosted  bead,  with  his 
genial  manner,  and  with  his  mild  grace,  bade 
you  welcome  to  enjoy  tbat  which  he  had  most 
to  give  and  which  be  most  loyally  dispensed, 
tbe  kindneaa  and  generosity  and  at  the  same 
time  Ibe  tenderness  of  ripened  mnnbood. 

I  lay  here  before  you,  and  in  tbis  place  where 
be  was  accustomed  to  sit,  tbe  cbnpleC  of  affec- 
tionate esteem.  He  baa  left  ub  tbe  memory  ot 
one  ot  God's  true  noblemeo,  ashamed  of  noth- 
ing save  perchance  of  wrong  and  diaboDor, 
wBicb  never,  even  in  bis  most  public  days, 
attached  themselves  to  him,  and  wbKterer  may 
have  been  his  coucae^regarding  wbicb  there 
may  have  been  diverse  opinions — in  bis  own 
conscience  and  before  Ibe  bar  of  his  own  soul 
he  pursued  the  straight  and  narrow  path  of 
bieb,  di}!Dlfled,  and  conaecrated  manbobd. 

1  thank,  you,  Kentlemen,foT  tbia  honor,  and 
I  am  sure  It  will  be  very  deeply  appreciated  by 
bis  family,  eepccially  by  those  daugbleia  who 
are  ao  sorely  bereaved,  havine  now  been  left 

Cntleaa,  sod  who  mourn  Uie  departure  of 
wbom  tbey  never  aliall  «ee  ag«ln  until 
tbey  shall  Join  mm  beyond  tbe  stream. 
Rkiubkb  or  Hb.  Georoe  Hoaslbt. 

Hr.  Ceatrmax:  IdesIreUiU  my  voice  ahonld 
nnile  in  the  eipressioD  of  sorrow  at  the  grave 
of  John  A.  Camfbbli.. 

The  occasion  is  most  unusual  and  path 

We  have  met  on  the  saddest  of  tbe  (ad  days  of 
tbe  year  to  render  a  tributo  of  respect  to  tbe 
last  survivor  of  tbe  Bupreme  Conn  which  sat 
before  tbe  war;  to  tlie  last  survivor  of  tbat 
company  of  gianta  over  wbicb  Roger  B.  Taney 
presided,  and  wblcb  included  among  other 
members  Nelson  and  Grier;  and  among  tbem 
primiit,  not  only  inUrpam  but  inter  omna, 
your  boDored  brotber  Benjamin  Bobbins  Cor- 
tla. 

Appointed  to  the  Bench  when  only  forty-one 
years  of  age  at  the  solicitation  of  tbe  Judges 
of  tbe  Court — tbe  most  honorable  method  In 
which  aucb  an  appointment  could  come-' 
Jvdgt  Caupbsll  lived  twenly^ight  years  be- 
yond tbe  dale  of  bie  resignation — lived  to  see 
nis  country  reunited,  and  the  great  nation,  in 
labora  for  whose  Jiulaimidence  he  took  such 
patriotic  pride,  rejuvenated  and  renewed.  Not- 
withstandiog  yeara  passed  in  tbe  uncongenial 
service  of  AsAstant  Secretary  of  War  of  the 
Confederate  Buies.  his  Inter  life  was  not  aor- 
Towful  in  contemplation  of  the  fact  that  the 
hopes  of  his  warlike  career,  if  auch  it  may  be 
called,  bad  been  frustrated,  and  that  oil  portlor 
of  tbe  country  were  ar'sin  united  under  the  u 
cieot  banner  which  be  once  represented  as 
Judge  of  this  Conit. 

I  knew  bim  well,  aa  the  defeated  knows  tbe 
conqueror,  for  in  two  of  the  moat  memorstile 
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caaes  of  my  life  I  wu  tbe  captive  ef  bfa  Bow 
and  spear. 

*-  two  protracted  litigations  carried  on  in 
than  one  Southern  State,  and  finally  end- 
ing here.  I  became  at  la«t  the  sufTerer  at  his 
btmda  of  deFeats,  in  one  of  which  five  Judges 
of  this  coort  cast  an  sfflrmative  vote  and  four 
a  negative.  This  was  my  only  and  my  very 
slight  comfort,  besides  tbe  worth  of  my  antag- 
onist 

In  long  dlscusstooa,  which,  beginning  at 
Memphis,  carried  us  to  Mobile  and  finally  here, 
I  became  bis  friend,  and  many  an  otberwiss 
tedious  hour  during  that  association  has  be 
beguiled  in  bigb  di^ourse  of  tbe  fail  of  Rich- 
mond, in  wbicb  city  be  remained  tbe  sole  sur- 
viving representBtive  of  the  Confederate  Oov- 
em  men  t  after  oil  others  bad  fled;  of  ^e  attempt* 
at  peace  made  with  Mr.  IJncolo  and  Mr.  Sew- 
ard, at  Hampton  Boads,  and  of  his  services  in 
this  court 

I  shall  repeat  one  statement  wbicb  be  madtt 
me;  I  feel  free  to  do  so,  because  It  was  of  pub- 
lic events,  and  not  in  enjj  confidence  of  private 
frieodsbip,  and  because  it  is  grateful  tc  ~  ~  '~ 

"' '    "  ■     "    "  "That  JvdBt  Cai 

,  L.  Curtia.    He  said  tbat 

Judge  Curtis  was  great  in  the  chair  of  Justice, 
great  In  tbe  opinions  which  he  reported,  but 
tbat  if  In  those  days  there  bad  been  a  slenog- 
rapbcr  In  tbe  conference- room  to  take  down 
hla  language,  when  his  views  were  called  for 
io  tbe  conndla  of  bis  breUiren,  ao  great  was 
bis  power  of  statement,  so  fruitful  tbe  medita- 
tion which  it  was  his  duty  and  pleasure  to  give 
to  every  case,  tbat  his  great  reputation  would 
have  been  founded  not  so  much  on  his  reported 
opinions  or  professional  arguments,  as  on  tbe 
counsel  and  advice  be  gave  to  bia  associates  ift 
cases  fn  which  tbe  opinions  of  tbe  court  weiv 
reported  by  other  Judges. 

Jtidgt  Cauphell  was  a  man  ot  noble  prts* 
ence,  and,  until  his  powers  began  to  fail  wiib 


ment,  called  forlmmediate respect,  even  befors 
the  weighty  argument  required  assent 

Hecixnblnea  in  an  unusual  degree  tbe  knowl- 
edge of  the  Boman  low  and  tbe  common  law. 
Familiar  with  the  laws  of  Loniaiona  and  TeEB» 
and  the  dvll-law  system  wblcb  is  tbe  foundatlrn 
of  tbcir  Jurisprudence,  be  knew  as  well  the- 
common  law  which  prevails  in  the  other  States. 
How  well  he  performed  his  duties,  how  fully 
be  fulfilled  tbe  expectation  of  the  membere  of 
the  Court  who  solicited  bis  appoioimcnt,  I 
need  not  say.  Nearly  thirty  years  have  pa»ed 
since  he  wrote  bis  last  opinion  in  this  Court, 
but  we  all  know  him,  as  history  has  recorded 
him,  aa  a  grave,  serious,  careful,  clear,  lozical, 
perennsive  expoimder  of  tbe  law.  Aa  suco  bis 
tame  will  go  down  to  many  generations  yet  t» 

I  bad  once  occadon  to  submit  to  a  Justioe  of 
this  Court  an  entry  to  be  made  in  a  case  in 
which  Judge  Hattbewa,  then  a  member  of  the- 
Senate,  was  upon  tbe  other  side.  Tbe  Justice 
was  my  friend  as  well  as  my  Judge.  I  sent 
bim  my  entry,  and  be  wrote  me  In  rc^ly  tbat 
he  took  it  with  bim  Into  tbe  Senate  to  show  to 
Matthews,  and  finding  the  Senate  engaged.  b« 
aat  listening  to  Ibe  aebata  for  an  hour  and  & 
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lialf  before  be  could  tecnre  Jvdgt  Hatthewa' 
ktlendoa,  and  tbeo  he  added,  probebl*  pro- 
yoked  bj.tbe  fact  that  the  proposltloD  noaer  de- 
bate wai  of  trivial  conseqneace,  "  Ho<r  trifling 
eeem  the  mulla  of  tbe  work  of  the  ereaicst 
American  Legialatuie  compared  with  the  last- 
ing influence  which  attaches  to  tbe  judgmenla 
of  the  Court  of  which  I  am  a  member."  I 
wroie  him  In  reply  that  I  had  Been  in  Venice, 
aromid  tbe  frl^  of  tbe  targe  room  In  the 
Doge's  palace,  the  names,  nlth  a  single  excep 
tion,  of  all  the  Dogea  of  Venice— great  men  in 
tbeir  daj  and  generation,  to  whose  bands  bad 
been  committMl,  each  for  a  little  time,  the 
power  of  the  Kepublic.  1  said:  "  These  men 
are  forgotten.  Not  half  s  dozen  names  of 
thoee  hundreds  are  remembered  or  ever  men- 
tioned now.  In  history  only  tbe  vIctoT  Doges. 
or  those  in  whose  hands  was  ifae  government 
of  Venice  during  boura  of  eilreme  perplexity 
or  prosperity,  appear;  and  so  it  will  be  with  us. 
The  time  will  come  when  the  Presidents  of 
our  Republic  will  be  numbered  by  hundreds, 
Qreat  as  bis  high  office  may  seem  during  tbe 
brief  tenure  of  power  allotted  lo  each,  they 
will  nevertheless  be  ver^  obscure  persons  in- 
deed when  compared  wilh  the  men  to  whom 
was  vouchsafed  the  opportunity  of  recording 
in  Judicial  Judgment  decisions  of  lasting  im- 
part, upon  which  depend  the  lives,  liberty  and 
property  of  thoee  generations,  as  well  as  of 
ages  to  follow."  To-day  Lord  Coke's  memory 
la  greatf  uUy  preaerved  by  every  American  law- 
yer, white  even  tbe  oainet  of  the  prime  minis- 
ters of  James  the  First  have  be^  forgotten. 
Surely  among  tbe  men  who  have  tbns  served 
Ibeir  generatfon  usefully  and  wisely  the  name 
of  tioHN  A.  Camfbbli.  will  not  be  the  least. 
RxHABKS  ov  Mb.  Williau  M.  Evabtb. 


fore  Hr.  Camfbbij.  became  one  of  the  Judges, 
and  my  first  argument  here,  which  was  some 
vears  after  that  admission,  was  made  before 
him,  in  a  case  of  much  legal  interest,  being  in 
its  controversy  inter  apicei  jurit,  and  much 
dividing  the   Court.     Aly  first  personal  ac- 

![uaintaoce  with  Jutige  Campbell  was  then 
ormed,  and  from  that  lime  until  bis  with- 
drawal from  this  Court  our  relations  were,  on 
my  part,  of  the  most  respectful  nature  towards 
blm.  From  the  time  of  tbe  close  of  the  war  I 
early  was  brought  into  new  intercourse  with 
him,  not  only  professional  but  personal,  as  we 
would  meet  in  this  Court  or  In  eodal  circles  in 
which  we  moved. 

Jiidgt  CtMesxuL  was  a  very  great  lawyer. 
His  repute  had  long  been  established  wllb  the 
Southern  Bar  very  clearly,  as  tbat  of  an  emi- 
nent lawyer  in  the  sense  ik  Juridical  power  and 
of  philosophical  and  constitutional  accuracy 
and  stteogib.  After  taking  his  seat  here  he 
commended  bfanselt  to  tbe  Northern  Bar  and 
to  all  tbe  forensic  disputaDts  before  tbe  court 
•a  entirely  adequate  lo  tbe  moat  aiduona  and 
responsible  deiermlnatioiis  of  thia  courL  I 
Ihiuk  tbe  Bar,  therefore,  felt  it  with  a  sensible 
regret  and  as  a  withdrawal  of  strength  from 
this  Court  when  he  was  no  longer  counted 
among  its  Judges.  If  tbat  opinion  was  enter- 
tained at  tbat  time,  I  am  quite  sure  I  am  ri^t 
in  saying  that,  in  tbe  observation  by  tbe  pro- 


practice  In  this  Court  they  felt  even  an  In- 
creased regret  tbat  bis  great  powers  and  hia 
supreme  integri^  of  nature  and  of  Intellect 
had  been  permanently  lost  to  the  Bench. 
There  is  no  danger  tbat  the  interval  In  Hr. 


Judgmen 

1  of  the 

their  esteem  of  the  value  of  bis  great  services- 
and  of  those  traits  of  character  and  llnee  of 
conduct  that  entitle  him  to  be  permanently 
remembered.  The  historian  Gibbon  has  said 
that  it  was  tbe  great  fortune  of  the  Emperor 
Justinian  that  hu  greatest  work  bad  been  in. 
the  adminiatntlon  of  law  and  Justice  by  the 
great  code  which  he  produced,  and  that  bia 


who  have  adorned  and  oonSrmed  tbe  dignity 
and  power  and  purity  of  tbe  adminlslratioQ  of 
Justice  over  a  great  people,  shall  be  preserved, 
as  the  whole  body  of  the  profession  of  the  taw 
la  the  guardian  and  defender  of  Uidr  lame. 
Kemabsb  of  Hs.  Qkobqb  Tickhob  CuBTia, 
Bbethsbh  ca  thb  Bas:  When  Judgt- 
Caicfbell  was  appointed  an  Associaie  JuMlc» 
of  this  Court,  during  the  Administration  of 
Prbsldent  Fieix»,  I  was  in  practice  here,  and  I 
soon  mode  his  acquaintance.  His  selection  af- 
forded a  strong  liluBtrailDn  of  the  wisdom  of 
making  the  Supreme  Court  in  some  sort  a  rep- 
resentative booyfn  reference  to  the  different 


aecioea  oy  toe  juagmeni  oi  me  ouier  memoera- 
of  the  Bench,  were  given  a  tight  direction  by 
bis  knowledge  of  tbe  local  law  and  usages  of 
the  States  composing  bis  Circuit  His  famil- 
iarity with  both  tbe  dvll  and  the  common  law 
and  hta  extensive  learning  enabled  him  tobeof 
very  great  service  to  tbe  other  members  of  tbe 
CourL 

It  is  hsrdly  possible  for  me  on  this  oocaalan 
to  avoid  a  i^erence  to  that  exciting  period 
when  the  judicial  course  of  tbe  different  mem- 
bers of  thb  Bench,  in  dealing  with  a  subject  of 


tbe  famous  DrtdSeott  (kue.  I  know,  perhaps, 
more  of  tbe  Intenal  history  of  thai  case  than 
any  other  person  who  is  now  living.  I  do  not 
propose  to  detail  tbat  history  now.  But  it  ia- 
due  to  tbe  Southern  Judges  who  sot  in  that 
memorable  case  to  speak  of  their  posldons  and 
tbe  doctrines  which  they  maintained.  The^ 
time  has  come  when  Justice  can  be  done  to- 
those  who  baye  passed  away,  and  when  history 
can  perform  its  appropriate  office. 

At  the  December  Term,  in  the  year  ISU.the- 
case  of  Drtd  Beott,  plaintiff  in  error,  e*.  John 
F.  A.  jSnmtford,  atood  for  a  second  argument, 
on  two  questions  stated  by  an  order  of  the- 
CourttobearguedspedflcdlyattbeBar.  The- 
flrat  qoeatioa  was  whether  OmgrcM  bad  oon- 
stitnHonal  antbority  to  exclude  ataveiy  bom  a. 
Territory  of  the  United  States,  <v.  bi  olbet 
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vorda,  whetbet  tb»  HImcnuI  GompTomlM  Act. 
wblch  Azcloded  ilaTery  trom  the  whole  of  the 
Loulaluift  territoiy  north  of  the  panllel  of  S6* 
30',  wu  a  conatitutlouBlly  T«Iid  law.  The  tec- 
ond  qu«MiOD  wa*  whether  a  free  negro  of  Afrl- 
«ui  aeeceat,  whose  ancMton  wero  Imported  In- 
to this  countrv  and  will  M  lUves,  could  be  & 
dtizeo  ol  the  tJnited  BtAtea  under  the  Judidur 
Act,  scd  M  K  citizen  could  nie  In  «  Cticuit 
Court  of  the  United  Statea.  HariDg  been  lo- 
Titod  by  Mr.  Montgomery  Blair,  couniel  for 
the  nepro,  Bcott,  toawiu  him  In  theargument, 
I  choee  tbe  first  of  these  queatloni,  leariog  to 
Mr.  Blair  tbe  queadon  of  tbe  dtlienablp  of  a 
free  oegro.  Our  oppooenia  were  Mr.  Rererdy 
Johnaon  and  Hr.  Qeyer,  one  of  the  Senators 
from  MisiouTi.  Ample  time  was  allowed  by 
the  CcAm  for  the  diacusdoa  of  both  questions. 
The  doctrine  that  slarery  oould  go,  prta>rio 
vMre,  so  to  apeak,  into  every  Territory  of  tbe 
United  States,  anlnst  tbe  express  nlU  of  Oon- 
grew,  was  not  then  entirely  new,  but  It  had 
never  before  been  advanced  in  thia  Court.  It 
was  now  advanced  and  maiouined  here  with 

Seat  sbUitT  and  earnestness.  The  difiBcuHy  In 
e  way  of  establishing  it  as  a  propoeitiot)  of 
«onBtilullooal  law  was.  that  It  waaincoDslaleot 
with  tlie  InterpretaliDO  that  had  always  been 
g^Ten  to  tbe  Territorial  clause  of  the  Constitu- 
tion i  for  Congress  bad  repeatedly.  In  orEanic 
Acts  establish in|[  Territories,  both  sauctioned 
and  eicluded  slavery.and  thepower  to  exclude 
and  prohibit  was  do  grester  exercise  of  author- 
ity than  the  power  to  recognize  and  confirm. 

It  was  claimed,  however,  that  tbe  nature  of 
this  peculiar  property,  exisliDg  as  an  unques- 
tionable right  under  the  law  ol  States  having, 
with  all  the  others,  a  common  interest  in  tbe 
public  domain,  gave  a  citizen  of  one  of  those 
States  a  right  to  Tmmlgrste  into  aTerrilorr  of 
the  United  States  wiiL  his  slaves,  and  to  bold 
tliem  there  ssslaves,  during  the  Territorial  con- 
dltloQ,  nolwltlutandlng  the  prohibition  of  an 
Act  of  Conuress.  It  was  a  plausible  claim.  It 
seemed  to  be  founded  in  an  equally  of  right  as 
between  tbe  different  sections  of  tbe  Union  re- 
garded as  slave-holding  and  Doa-slave-holding 
States.  It  is  not  surprising,  therefore — it  never 
baa  been  to  me — that  Judges  of  Southern  birOt 
and  training,  accustomed  to  this  form  of  pron- 
«rty,  which  lay  at  tbe  basis  of  social  life  m 
those  States,  should  baveoverlooked  those  con- 
siderations that  rendered  the  claim  untenable 
under  tbe  Constitution.  Certainly  they  were 
bound  to  follow  their  convictions;  and  it  seems 
to  me  that  no  impartial  person  can  now  ex- 
amine their  opinions,  as  pronotinced  from  Oie 
Bench,  without  seeing  that  ibey  expressed  con- 
victions most  seriously  and  honestly  enter- 
tained. Not  only  did  those  opinions  express 
-ConvIctloDS  honestly  and  sincerely  held,  but  it 
was  supposed  by  those  learned  and  upright 
men  that,  when  tbe  Supreme  Court  should 
have  affirmed  the  constilutlonaldoctrinewhich 
they  believed  to  be  the  true  one.  all  further 
agitation  and  controversy  would  be  ended. 
This  was  a  great  mistake  and  miscalcolatiou, 
as  the  sequd  proved. 

Four  years  of  great  excitement  and  agitation 
followed,  and  in  186Q-'ei  came  the  attempted 
disruption  of  the  Union  and  the  sectional  civil 
war.  I  do  not  now  wish  to  speak  of  the  doc- 
trine of  leceaalon,  its  leasonableness  or  its  un- 
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reasonableness,  ^  soundneai  or  Its  unaonnd- 
ness.  HisUry,  even  If  written  from  the  North- 
em  point  of  new.  even  if  it  shall  maintain  the 
f ulIUtT  of  aecesaion  as  a  constitutifmal  lixht.  as 
I  thlDk  It  will,  must  recognize  tbe  fact  tfiatthe 
Soatbem  people  souf^t  to  establish  (or  them- 
teiyea  an  Independent  government,  in  tbe  cod- 
viction  that  Uielr  baniittess  and  welfare  re- 
quired it  Weof  tbeNorthwereJustasOnnly 
convinced  that  ueitber  their  happiitese  and 
welfare  nor  ours  could  be  promoted  by  a  di- 
vision of  the  Union,  or  tliat  eocb  a  divirioo 
could  be  allowed.  Tbe  matter  had  been  debated 
in  every  form  (ddtacusalon  in  which  the  human 
mind  could  engage,  and  at  lost  It  had  lo  be  re- 
ferred to  tbe  dread  arbitnmeot  of  war.  This 
la  an  appropriate  occsaioo,  therefore,  to  speak 
of  the  quality  of  that  patrlotiam  which  led 
pure  and  boDorable  men  like  Jtufa«  Camfbeu^ 
and  hosts  of  others  In  civil  and  military  life, 
to  devote  their  euergiet  aikd  to  stake  their  Urea, 
after  the  great  issue  was  made  up,  in  an  effort 
to  establiso  a  counti?  for  themselves  and  their 
posterity.  PUriotlam  then  became  to  such 
men  a  duty  to  the  land  of  their  birth  and  their 
aflectiona.  In  tbe  moral  estimate  which  ble- 
I017  should  form  of  their  conduct,  it  should  be 
remembered  that  events,  sweeping  on  with  ir- 
resistible force,  had  compelled  such  men  to 
make  a  choice  between  adbedon  to  the  Federal 
Qovernment  and  adbesion  to  the  separate  and 
independent  sovemmenl  which  tbe  Southern 
people  wiitiied  to  make.  Nor  should  It  detract 
a  single  iota  from  the  purity  of  their  motives 
that  the  government  and  country  which  tbey 
aimed  to  establish  was  one  that  would  reooc- 
s  and  perpetuate  the  bondage  of  tbe  Afri- 
.  1  race.  Situated  as  they  were,  this  wad  un- 
avoidable, for  no  human  wisdom  could  then 
foresee  how  the  slavery  of  that  race  was  to  be 
gotten  rid  of.  nor  was  it  gotten  rid  of  at  last 
save  as  a  result  of  a  civil  war.  We  can  now 
look  b«ck  upon  all  this  without  prejudice,  and 
can  see  how  an  overruling  Providence  brought 
to  an  end  an  institution  and  a  form  of  property 
which  could  have  been  ended  in  no  other  way. 
We  can  rejoice  that  from  tbe  turmoil  and 
izards  of  that  trying  period,  thanks  be  to 
God,  the  Constitution  of  the  United  Slates  baa 
come  out  of  all  its  perils  in  a  far  better  condi- 
tion than  could  have  been  anticipated  for  It 
It  Is  no  longer  a  subject  of  sectional  alterca- 
tion. We  can  enjoy  lU  blesBiogs  and  hand 
them  down  to  poateri^,  gratefm  to  tbe  Su- 
preme Oovemor  of  the  Universe,  grateful  to 
all  those  who  defended  ft  and  to  Uioae  who  ac- 
cepted Its  requirements,  yielded  to  Its  demands, 
and  now  claun  an  equal  right  in  Its  benefits. 
At  the  close  of  me  elvfl  war  Ju^je  Camp- 
ill  resumed  the  practice  of  his  profcssioo, 
and  he  has  been  a  very  conspicuous  figure  at 
this  Bar  for  many  years.  He  raotcs  with  the 
greatest  advocates  of  oar  time,  not  for  elo- 

Sieace,  not  for  brilliancy,  not  for  the  arts  of 
e  rhetorician,  but  for  those  solid  accomplish- 
ments, tor  tliat  lucid  and  weighty  aigumenta- 
tlon.  by  which  a  court  is  iustmcted  and  aided 
>  right  concloslon.  Tbe  day  of  mere  ek>- 
ince  has  passed  away  from  tbe  fonm. 
let  is  ^ectual  ben  now  is  deameaa  <rf 
HMSi  and  accuracy  of  reastn- 
ing,  and  the  power  to  make  leamaunseful  in 
the  attainment  of  Judldal  troth.    Tbcie  a» 
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Blved  to  a  great  age,  and  in  tbe  wbole  of  bis 
long  life  there  baa  never  been  a  public  act  or 
utterance  tbat  is  to  be  regretted. 
Tbe  reaolutiODB  were  unanimously  adopted; 


Fribat.  ^rit  la.  1889. 
Present:  The  Hon.  Helvillh  W.  Pullkb, 
Cliief  Jiutiee, 
BaXVSL   F.  Mti.t.i™, 

Stephen  J.  Field, 

JOSBTH  P.  BSADLBT, 
JOHK   M.  HAltUJ4, 

HoEACB  Qbat, 
Saicuei.  Blatchfobd, 
Luoros  Q.  C.  Lamar, 

A>»oeiafe  Jvtieet. 

Mr.  Attorneg-OmeralVtiLLBR a.anmed  tbe 
Court  as  followB: 

Hat  it  PLSAas  thb  Coxmr:  Oo  the  18th  of 
March  last  Johh  Abchibaij>  Caupbell,  a 
Terj  distinguished  lawjer  and  SK-Justlce  of 
this  Court,  departed  this  life. 

VoT  fifty  years,  a  fuU  half  of  the  Ufe-time  of 
the  GoTemmeut,  tbis  eminent  man  has  been 
intimately  anit  conspicuously  associated  with 
(he  inierpretatloD  of  the  laws  of  the  land  and 
the  adminiBlratiori  of  Justice. 

Nor  is  the  length  of  Judge  Cakpbeu,'8  pro- 
fesBionat  career  its  ooly  striking  feature.  The 
manner  of  his  coming  to  tbe  Bar  was  unusual. 

In  the  Brst  yearof  theflnt  term  of  President 
Jackson,  by  a  special  Act  of  the  Legislature  of 
-Ocorgia,  bb  native  State,  Mr.  Caxtbeli..  with 
Robert  Toombs  and  three  or  four  others,  was 
"admitted  to  practice  law  and  equity"  in  that 
Sute. 


bad  maintained  in  school  and  college,  among 
4he  foremost,  and  at  tbe  a^  of  thirty  he  had 
no  superior  at  tbe  Bar  of  Alabama. 


this  Court 

Not  one  of  the  learned  and  eminent  jurists 
who  sat  with  him  here  on  the  Bencb  or  in  the 
consultation-room  now  remains  to  bear  witness 
to  bis  virtues  or  his  talents;  but  the  opinions  be 
'Wrote,  found  In  Howard's  Imports,  volumes  16 
lo  21  inclusive,  testify,  and  will  testify'  bo  long 
.as  American  jurisprudence  shall  last,  of  his 
industry,  hie  great  abilities,  and  profound 
learning. 

A  disciple,  an  admirer,  and  a  friend  of  Mr. 
Calhoun,  in  1861  Jttdge  Campbkli-  followed, 
though  it  la  believed  reluctantly  followed,  the 
teachings  of  tbe  apostle  of  State  sovereignty  to 
tbelr  logical  results. 

Since  the  war  he  has  easUy  maintained  a 

rilace  at  the  Bar,  and,  as  a  scoolar  and  pub- 
Lcist.  among  tbe  most  eminent  of  tbe  land. 
Having  no  personal  acquaintance  with  Jvdge 
-Caupbell,  It  is  not  fitting  that  I  should  speak 
of  his  private  life  and  peiBonal  character. 

U.  8..  Boos  83.  '. 


Fully  appredadng  his  great  and  good  qiul- 
itles,  both  of  bead  and  heart,  the  members  of 
tbis  Bar,  on  the  6th  Instant,  adopted  reflolntiona 
expresslveof  our  sentlmentaon  tbe  melancholy 
occasion  of  hla  death. 

Tbeae  resolutions  are  as  follows; 

Tbe  Bar  of  the  Supreme  CouH  of  the  United 
States  have  assembled  for  the  purpose  of  giv- 
ing expression  to  their  sense  of  the  loee  wQeh 
tbej',  in  common  with  the  wbole  country,  have 
sustained  In  tbe  death  of  Johh  Abohibalt 
Cakphell. 

It  Is  but  Just  to  bis  memory  to  say  that  he 
was  a  jurist  of  extensive  and  viuied  leorning  In 
the  common  law,  and  dvil  law  as  well^  and 
accustomed  to  resort  to  the  great  sources  of 
jurisprudence,  which  are  the  school,  we  are 
(old,  where  proficiency  con  best  be  acquired  ui 
the  dUBcult  art  of  applying  the  abstract  prin* 
ci^ea  of  tbe  law  to  actual  cases. 

His  learning  in  constitutional  law  and  In  in- 
ternational law.  and  bis  large  acquaintance 
with  the  political  history  of  the  country,  added 
to  his  vast  reading  iu  general  blstory  and 
literature,  fitted  him  admirably  to  sit  in  the 
Supreme  Court  of  tbe  United  States,  where  for 
nearly  elgbt  years  be  was  an  honored  and  in- 
fluential associate:    Therefore  be  it  resolved — 

1.  That  IheBaroftheSupremeCourtof  the 
United  States  do  hereby  attest  tlielr  admiration 
and  appreciation  of  the  great  career  of  Joes 
Abchibald  CampbUiL  as  a  leading  practicing 
lawyer  andasajudgeof  tlie  first  rank,  and  do 
hereby  commemorate  bis  many  public  and 
private  virtues,  and  that  modesty  and  simplicity 
which  were  the  chaste  setting  of  bis  great 
Intellect  and  learning. 

2.  That  we  tender  tbe  family  of  the  deceased 
our  sympathy;  and  that  the  Cnairman  be,  and 
he  Is  hereby,  requested  to  send  them  a  copy  of 
these  proceedings. 

8.  That  the  Chairman  be,  and  be  Is  hereby, 
requested  to  transmit  a  copy  of  these  proceed- 
ings to  tbe  Attorney-General  of  the  United 
States,  with  tbe  request  to  present  tbe  same  to 
the  Supreme  Court  of  tbe  United  States  foi 
such  action  as  may  be  deemed  proper. 

Mat  it  please  the  Court:  I  move  tbat 
these  resolutions  be  incorporated  in  your  record 
as  permanent  evidence  oi  the  high  esdmatlon 
in  wbicb  Judge  Caupbell  was  held  by  his 
brethren  of  the  Bar. 

The  Chief  Jiistioe  responded  as  follows; 

The  Court  recognizes  in  tbe  decease  of  Mr, 
Juiliee  CiMeBELL  thadepartoreof  an  eminent 
citizen,  who  through  his  power  of  Intellect, 
profound  learning,  and  unremitting  diligence, 
coupled  with  integrity  of  mind  and  dncere 
love  of  justice,  deservedly  achieved  high  repu- 
tation as  a  Jurist  and  reflected  corresponding 
credit  upon  this  Bench  during  tbe  years  be 
adorned  it. 

His  accession  here  bad  been  preceded,  as  hla 
—  gretted  retirement  was  followed,  by  dislin 
guisbcd  service  in  tbe  legal  profession. 

It  is  proper  that  marks  of  respect  should  be 
shown  to  bis  memory,  now  that,  in  the  tullncM 
of  years,  he  bas  peacefully  fallen  asleep — 
Hen  must  endure 

Hielr  RofaiB  hence,  even  as  tlMiraomins  hither: 


The  remarks  of  tbe  Attorney- Qeneral  and 
the  resolutloDS  will  be  spread  upon  tbe  record. 
1107> 
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ACOOUSTUO.    Sm  Damaobb,  IS. 

AOKirOWIfDGHBira.    Bm  Dbbd,  S,  T. 

« 
ACTION  OB  BCTT.    See  alao  AsimtAir 
Tt,    8 :   CoNTUOT  or   LA.W8,  9 ;   Bair- 
nsa,  0. 
1.  Under  tbe  ■tstote*  of  Arizoaa,  botb  legal 
md  eqniuble  rellet  ta»j  be  granted  In  tbe  same 
ftctlao,  mnd  may  be  ■dmlnutered  Ibroagh  the 
intervention  ofa  Jniy  or  b;  tbe  court  Itself,  ac- 
g  to  the  nature  of  the  remedr  Bought 
Jfiw  Maxieo  AA.B.O».  688 

a.  In  ui  eqidtr  nilt  where  the  ease  againBt 
one  of  the  defendsnta  It  to  entire  u  to  be  In- 
capable of  being  prooecnted  tn  aeveial  nlta, 
and  another  defendant  la  a  necessarf  party  to 
■ome  oMtioa  of  tbe  caae  atated,  the  oojecuon 
of  mtutiratlotuoeM  cannot  prertUl.  Brvmt  r. 
Ovaranttt  3Vn«(  ct  A{/Si  2)qwn(  Oe.  468 

8,  It  la  not  IndlapennUe  that  all  tbe  partiea 
to  a  anit  tn  eqnity  ahoaM  bave  on  inteiett  in 
all  the  mntteiB  contained  in  the  niit;  It  wHl  be 
aufflclent  tf  each  parly  haa  an  intereat  In  aome 
material  mattera  hi  tbe  suit,  and  Ibef  are  con- 
nected  witb  tbe  othen.  J3. 

4.  To  rapport  the  ol^Jeetiou  of  multifarious 
neaa  because  tbe  bfll  cont^na  different  causee 
of  ault  against  the  same  peieoa,  two  tbioM 
mnit  concnr:  (1)  the  grounds  of  auft  must  be 
differeot;  (S)  each  groand  must  be  suffldent  sa 
stated  to  sustain  a  bill.  Id. 

9,  A  hill  Is  not  moltifarlona  which  bmkQs 


are  held  by  the  same  defendant,  the  latter  pa- 
tent being  for  an  improremeDt  upon  the  Inven- 
tlon  of  the  earlier  one.  United^atetY,  Atntri- 
Mn  B»a  TOtph.  Go.  ISO 

0.  Tbe  nature  of  a  cause  of  actton  is  not 
changed  by  recoTerlng  a  Judgment  upon  It. 
Wueontin  t.  Ftliean  Xn*.  Co.  S80 

7.  A  partner  who  has  sold  hla  interest  to  an- 
other partner  is  not  a  necessary  party  to  aa  ac- 
tion for  an  accountlDg  of  the  afCurs  of  the 
partnerehip.    Ei&ourn  t.  Banderland.      lODS 

8.  Under  Cal.  Civ.  Code,  g  873,  relattoK  to 
the  appearanre  of  infanta  In  an  action,  proMla 
~— -jdlogs  are  not  dvil  actions.    £»AtfM»n  v, 

418 


proceed  In, 
Fair, 


ADHIBALTT.    Sea    also    Aptbu.    am 
Bbrob,  108-IOBi  Oavsn,  1, 

1.  A  statute  of  a  Stale  cannot  neutralize  or 
affect  the  admiral^  or  maritime  Jurisdiction, 
or  the  operation  of  the  mHriiime  taw  tn  mart- 
Umecases.    B»UarY.Bo»lonA8.^eam*hipOo. 

1017 

2.  Death  on  the  high  teas  or  wnicrs  naviga- 
ble from  the  sea,  caused  br  negligence,  does 
not  create  a  cause  of  action  la  admiralty  unless 
given  by  an  Act  of  Oongiegs  or  a  stale  statute. 
Meteaife  v.  TKt  Aiatia.  028 


Under  the  statnte  of  New  Uexico  on  the 


for,  for  ten  years  iHior  to  Uie  commencement 
of  an  action  of  ejectment  therefor,  It  a  good 
defense  in  tnch  acil<».  Pnbtii.Boant^Do- 
mttUo  Mitiiim»,tt«.  642 

AFFIDAVIT.    See  OAin. 

AT.AHAHf*   OLAUCB. 

The  payment  of  tbe  expenses  of  Ute  Qeneva 
Arbitration  has  ikot  been  charged  by  Congreaa 
upon  the  fund  received  under  the  award  made 
there.     Unitai  8tatm  ▼.  Wdd,  sa 


incident  <d  soTcretgoty,  aud  Uie  rig^t  to  Ita  e: 
erdse  cannot  he  granted  aw^  or  restrained  on 
behalf  of  anyone.     Ohat  Chan  Ping  t.  United 
ataUt,  1068 


ment,  can  exclude  aUens  from  ila  territory,  al- 
though no  actual  boetiUUes  exist  with  tbe  na- 
tion of  which  the  aliens  are  subjects.  3d. 

&  Althoogh  the  Obinesa  Exclusion  Act  of 
October  1, 1888,  la  in  conlraventloD  of  excmss 
stipulations  of  the  treaty  of  1868  and  of  the 
supplemental  trea^  of  I860,  It  la  not  on  that 
account  Invalid  or  to  be  restricted  in  its  enfoioe- 
ment  Id. 

4.  The  Act  of  Oongreas  of  October  1, 1888, 

pndiitdtlng  Ohiwete  iMoiers  from  entering  the 

HOT 


Amixalb  ;  Aptbal  and  Erboh,  L 


United  BtatM  who  bad  doparled  before  Ita 
puaage,  bavlog  a  certificate  iasued  under  the 
Acto!  3BS2  u  amended  by  tbe  Act  of  1884 
naatiDf  them  pennisdoD  to  return,  is  valid, 
m<u  Chan.  Finn  t.  United  Btate*.  1068 

AinMjU3.  8ee  also  Couvebob,  8;  CoK- 
•rrrroTroKAL  Law,  28. 

1.  Tbe  brood  of  all  tame  and  domestic  anl- 
mak  belongs  to  tbe  owner  of  the  dam  or  moth- 
er. Arkantat  VaOty  Land  A  CalOt  Co.  v. 
Mann.  854 

9.  Tbe  nUditj  of  Iowa  Code,  %  40G0.  re- 
specting the  liabUit^r  of  owners' of  Taua  cat- 
tle for  allowing  tbem  to  run  at  large,  la  to  be 
determined  without  any  reference  to  tbe  valid- 
ity ot  %  4068,  wbicb  is  directed  SLgttinst  the  im- 
portation of  such  cattle.  EimmiA  y.  Bali,  6BG 

APPEAL  AKD  EBBOB. 


n.  Prdobkddisi    to    Tkabsfbb     Oaobb; 


IIL    PbeLIMINABT    HonOKB,    BTO.;    DlBlCS- 
UL. 

IT.  Hbabtho  ttrat  DvntaMnfATioii. 

T.  JlTDOICEKT. 

See  also  CAaitB  GMBrmsD,  1-0. 

L    JUBIEDIOTIOX. 

1.  A  Judgment  of  a  lower  appellate  court 
which  reverses  tbe  judgment  ol  the  court  of 
original  jurisdiction,  ana  remands  the  case  to 
It  ^r  further  proceedings,  is  not  a  final  judt^ 
ment.    Smith  v.  Adam*,  860 

2.  A  judgment  In  a  short  and  snmmaiy  pro- 
— -*Jng  aoalogooB  to  tbe    atatutoiy  remedy 

a  b  many  of  the  States  to  try  tbe  right  of 
>er9,  at  the  instance  of  the  party  whose 


propertv'  la  allied  to  be  wronnfullT'  seized, 
'-  -  '--'  —  --'  ^'  '- —  — ^  "'"''"vaDl^ 


given 
proper^, 

"iperty „__    _  _, „-— ,   , 

_  a  judgment  M  law  and  reviewable  npon 
writ  of  tma.  Jfew  Orteani  v.  LmtitiaTia  Oon- 
itrvetiM  Oa.\  607 

8.  An  order  npon  demurrer  to  a  bill  in  equi- 

S,  setting  forth  the  dicumitances  under  which 
e  bQl  it  to  be  dLsmi»ed  or  tbe  relief  granted, 
which  clrcumstancee  aod  the  sum  therein  re- 
quired to  be  paid  are  matter*  yet  to  be  deter- 
mined, is  not  final  or  appealable.  Barker  v. 
On»g,  147 

4.  An  order  authorizing  a  receiver  of  a  rail- 
way company  to  borrow  a  sum  of  money  on 
bit  certificates,  and  directing  that  the  same  shall 
be  a  first  lien  on  tbe  property,  made  after  a 
decree  of  foreclceore  eod  sale  of  tbe  property, 
Is  of  such  final  nature  that  an  appeal  can  be 
taken  from  it  to  tbe  United  Stales  Supreme 
Court    S»  Fiirmar*  Loan  A  Tnttt  Co.        666 

5.  Tbe  seceedty  of  an  order  to  issue  re- 
ceiver's certificateB  for  the  i>reservaUon  of  a 
railway  from  destructfon  during  tbe  pendency 
of  tbe  appeal  on  tbe  main  case  does  not  prevent 
the  rigbt  of  appeal  from  tbe  order.  Id. 

9.  An  order  or  decree  made  after  a  decree 
which  disposes  of  the  priodpal  subject  of  liti- 
gation, which  passes  upon  the  material  rights 
of  the  parlies  and  parishes  of  the  nature  of  a 
final  decision  of  those  rights,  may  be  appealed 
from.  Id, 

liio 


7.  When  the  Chvult  Court  of  the  Untied 


and  has  overruled  the  motion  in  arrest  of  Judg- 
ment and  for  a  new  trial,  tbe  Judgment  thi:s 
entered  U  final.     United  8tait»  v.  PiU.        WH 

8.  To  authorize  the  review  of  a  slate  Judg- 
ment by  the  United  Statca  Supreme  Court,  It 
must  appeal  that  tbe  dedelon  of  a  federal  ques- 
tion was  necessary  to  the  determination  ot  the 
case,  and  was  actually  dedded.  D«  Bavmwe  v. 
Gaillard,  125 

D.  Unless  it  sHwarsafflnnatively  that  the  de- 
cision of  a  federal  queelion  was  necessary  to 
the  determination  of  a  cause,  and  that  it  woa 
actually  decided,  or  that  the  judgment  as  ren- 
dered could  not  have  been  given  without  de- 
ciding it,  the  Supreme  Court  of  the  United 
States  has  no  Jurisdiction  of  a  writ  of  error  to 
a  stale  court.     Marrtne  v.  Brinkity,  6&1 

10.  In  order  to  review  a  stale  judgment  it  la 
eeaentlBl  that  the  record  should  disclose,  not 
only  that  the  allegi^  right,  privllegi,  or  im- 
munitv  was  specially  set  up  and  claimed  in  iho 
court  below,  but  ^at  the  dcciBiou  of  the  court 
was  against  the  right  so  set  up  or  claimed. 
Clark  V.  Bmntylmnia,  4B7 

11.  Alleged  errors  of  a  state  court,  which  in- 
volve questions  either  of  fact  or  of  state,  and 
not  of  federal  law,  are  not  reviewable  In  the 
United  Slates  Supreme  Court  on  writ  of  error, 
(iuimbji  V.  Boyd,  002 

IS.  The  right  and  time  of  suit  under  a  state 
statute  are  questions  for  the  determination  ot 
the  state  courts,  whose  judgment  Ifloot  review- 
able by  the  United  StatesSupreme  Court.unlesa 
the  statute  ofTecla  a  right  claimed  under  the 
United  Slates  Constitution  or  laws.  DtSavttuT* 
r.  GaiUard,  IBS 

18.  Where  a  slate  court  based  its  judgmoit 
on  a  ground  other  than  a  law  raimng  a  federal 
queetioD,  tbe  United  States  Supretbe  Court  wiU 
not  take  jurisdiction,  altbouah  the  position  of 
the  state  court  la  an  unaountToae.  Id, 

14.  Jurisdiction  of  a  case  from  a  stale  court 
cannot  be  retained  by  tbe  Supreme  Court  of  tbe 
United  States  on  a  suggestion  made  for  the  flM 
time  in  tbe  latter  court,  that  If  the  state  court, 
proceeding  upon  the  prindplea  of  general  law 
only,  has  ened,  the  plaintifuin  error  have  been 
deprived  of  their  rights  wilhrut  due  proceaaof 
law.    Manva  v.  Brinklts,  654 

IB.  Wlieretheevidenceuponwhjchtheplaln- 
tift  in  error  was  convicted  is  not  made  a  part 
of  the  record,  nor  what  it  tended  to  establiflb 
anywhere  therein  stated,  and  certain  instruc- 
tions to  the  jury  were  requested  and  refused,  it 
cannot  he  determined  whether  the  action  of  the 
court  involved  the  point  alleged  as  error,  in 
denying  bim  the  right,  under  federal  law,  tn 
sell  liquors  on  a  steamtMat,  or  whether  Ibc  re- 
fusal  to  give  the  instruction  amounted  to  a  rul- 
ing and  denial  of  such  claim.  Clark  v.  Fimn- 
Quanta,  481 

15.  Tbe  Supreme  Court  of  the  United  Stales 
baa  no  Jurisdiction  lo  reriew  the  decision  of  a 
atate  court  in  an  action  to  set  aside  a  convev- 
ance  as  fraudulent  against  creditors,  merely 
because  the  suit  was  brought  by  an  assignee  ia 
bankruptcy.    ifcKenna  v.  Simpion,  771 

189,  U8,  1»,  180  C.  S. 


Appeal  axd  Ebbob,  L 


17.  Thededglcnoflbestnlccourtaslowliat 
■bould  be  deemed  a  fraufliilent  conveyance 
does  not  present  anv  federal  qiieatloa,  nor  docs 
the  applicatloQ  hj  the  court  of  the  evidence  in 
leacbing  that  decision  nlae  one.  Id. 

18.  The  question  whetlieT  the  evidence  in  tlie 
esse  waB  Euffltlent  to  justifj  the  verdict  ot  a 
Jury,  aod  the  quesiioo  whether  Che  Coostitu- 
don  of  the  State  wa»  complied  with,  or  not,  in 
the  proceediugB  on  the  trial,  are  not  federal 

JueEtions  which  tbe  Supreme  Ck>urt  of  the 
Inited  Ijiates  can  review.  BaidwCnv.  Kantai, 
S40 

IS.  When  a  Judgment  has  l)een  rendered  on 
contract  in  a  stale  court,  and  remedies  for  its 
collection  eitsUng  at  tbe  time  of  the  makin^of 
tbe  contract  are  tabeo  away  by  State  Constitu- 
tioD  or  Blalute,  and  tbedeprivalloDeoForcedby 
the  final  Judgment  of  the  stale  couria,  a  wnt 
of  error,  under  U.  S.  Rer.  Stat  g  709,  may  be 
taken  to  the  United  States  Supreme  Court. 
81'rmtport ».  CWe,  689 

au.  Tbe  Supreme  Court  of  Ifae  United  States 
has  jurisdiction  to  review  a  Judgment  ot  tbe 
supreme  court  ot  a  State  in  bd  action  to  recover 
lands,  where  the  matter  in  dispute  arisen  either 
under  tbe  French  Treaty  of  1808,  the  Acta  of 
CktngresB  io  regard  to  tbe  lands,  or  the  author- 
1^  of  some  officer  ot  the  govemmeot  of  the 
United  Slates  exercised  over  them.  Olatgoav. 
Baktr,  913 

21.  Tbe  Supreme  Court  ot  the  United  States 
can  review  a  judgment  ot  a  state  court,  under 
U.  8.  Rev.  Slat.  §  109,  only  when  the  right, 
privilege,  or  Immunity  claimed  under  (he  Con- 
Blitutionor  any  treaty  or  statute  of  tbe  Dnit*^ 
Slates  was  specially  set  up  or  claimed  in  tbe 
state  court  at  tbe  proper  time  and  Id  the  proper 
way.     Obappeli  v.  Bradthaw,  BQ9 

33.  Where  tbe  right  of  a  ship  owner  to  lim- 
ited liability  was  first  claimed  on  a  petition  fur 
a  rehearing  on  appeal  In  «  state  court,  when 
tlie  court  refused  to  consider  it  because  made 
too  late,  ItpreseatsDoquestlon  for  tbe  Supreme 
Court  of  tlie  United  Stateaonwrltot  error.  Id. 

28.  Where,  at  tbe  trial  before  s.  jury,  no  ob- 
jection wea  made  to  the  form  ot  the  oath,  or 
on  making  tbe  motion  for  a  new  trial,  ~ 


preme  court,  and  that  court  refused  lo  consider 
the  objection  on  tbe  ground  that  it  was  not 
taken  at  tbe  trial, — the  Supreme  Court  of  tbe 
United  States  cannot  consider  It,  be»UM  the 
right  was  not  set  up  or  claimed  Li  tbe  proper 
court  below.    Baldtdn^,  KariMt,  640 

34.  Where,  In  a  writ  of  error  to  a  judgment 
ottbe  supreme  court  ot  the  State  rendert^  on  a 
verdict  for  tbe  recovery  ot  a  mining  claim,  it 
does  not  appear  that  In  the  slate  court  tlie  tact 
that  tbe  clum  ot  plalnti  9s  followed  In  its  length 
tbe  general  courae  ot  the  vein,  or  that  the  side 
lines  were  parallel  with,  and  the  end  lines  at 
right  angles  to,  the  vein,  was  drawn  In  ques- 
tion, it  la  too  late  to  do  so  in  the  Supreme 
Court  of  the  United  States,  as  the  basis  ot  ju- 
risdiction.    Quimby  v.  Boj/d,  003 

2S.  Where  plalntia  in  errorwBB  Indicted  and 
convicted  and  sentenced  in  the  Court  of  Quar- 
ter BesaloaB  ot  Allegheny  County,  Pennsylva- 
nia, and  applied  lo  a  Judge  of  tbe  supreme 


conrt  ot  that  Slate  tor  a  writ  ot  error  to  the 
court  of  quarter  sessions,  which  was  denied, 
and  be  could  go  no  further,  the  judgmeut  of 
tbe  latter  court  mav  beconsidercd  final  for  Ibe 

Surposeaota  writ  ot  error  from  the  Untied  Staiei 
upreme  Court  Glark  v.  Pmjitylvania,  487 
3fl.  A  claim  ot  ovei  $0,000  disallowed  to  the 
ippellant  by  the  circuit  court,  which  la  brought 
ip  by  the  appeal,  Is  euT-' —  --  -^—'---^'- 
ion  to  the  Supreme  Cc 
RiehaTdton  v.  Qrten, 

87.  TheSupremeCourtof  the  United  Slates, 
in  its  appellate  juriedlition  over  federal  courts, 
cannot  lake  cognisance  of  a  case  in  which  the 
matter  in  dispute,  exclusive  of  coats,  does  not 
exceed  Ihe  sum  or  value  ot  $6,000,  except 
where  the  nature  of  the  right  involved  gives  ju- 
risdiction without  regard  to  tbe  value  In  dispute. 
OogmOl  V.  Fordyce,  484 

38.  In  cases  brought  to  tbe  Supreme  Court 
ot  ihe  United  Stales  on  writ  of  error  tor  the  re- 
examination ot  Judgments  In  Bff*rmance  in  the 
Supreme  Conrt  of  the  District  "Jt  Columbia, 
for  the  purpose  of  detenninin?  tbe  jurisdiction 
of  the  appellate  court,  tbe  value  of  the  matter 
in  dispute  is  determined  by  tbe  judgment  af- 
firmed, without  adding  interest  or  coats.  Di»- 
trict  of  Coivmbia  v.  Gannon,  9Sa 

29.  Where  hiterest  Is  part  of  the  claim  lit- 
igated, and  the  judgment  provides  for  interest 
te  run  from  a  period  antecedent  to  tbe  rendi- 
tion of  tbe  judgment,  or.  Id  actions  ex  contrae- 
iu,  according  to  the  terms  of  the  contract  upon 
which  the  action  is  based,  tbe  interest  may  be 
added  for  tbe  purpose  of  determining  the  juris- 
diction of  the  United  Slates  Supreme  ('ourU  Id. 

80.  In  an  action  tor  personal  Injuries,  if,  by 
the  judgment  of  afflrmance  In  Uie  Supreme 
Court  of  the  District  of  Columbia,  Interest  la 
directed  to  be  added  to  tbe  judgment  at  special 
term,  the  interest  will  be  part  ot  the  jurisdio- 
tionaj  amount;  but  where.  In  such  acliou,  tbe 
judgment  is  affirmed  In  general  term,  with  costs, 
but  not  with  interest,  interest  will  not  be  added 
to  the  judgment  for  tbe  purpose  of  giving  the 
Supreme  Court  of  the  United  States  Junsdit^ 
tioo.  Id. 

SI.  Where  the  instructions  refused  by  the 
trial  court  Involved  tbe  Acts  ot  Congress  creat- 
ing the  government  ot  tbe  District  ot  Columbia, 
only  as  Clearing  on  Uie  question  of  the  liability 
of  tbe  District  for  ne^gence  in  tailing  to  keep 
tbeitreelBinrepairaDdny  way  of  construction, 
and  the  validity  ot  tbe  Acis  themselves,  or  of 
the  authority  exercised  under  ibero.  was  not 
denied,  tbe  Jurisdiction  of  the  United  Statea 
Supreme  Court  cannot  be  maintained  on  the 
ground  that  tbe  validity  of  the  authority,  con- 
ferred by  Congress  upon  tbe  DisMct  Com- 
mladoners  is  drawn  In  question.  Id. 

82.  Where  the  nit  U  a  libel  in  rem,  and  the 
stipulalion  given  lo  release  tbe  vessel  is  for  th« 
sum  ot  $26,000  for  tbe  benefit  of  five  pariles, 
each  of  whose  claim  for  damages  la  $10,000, 
some  of  whom  might  recover  more  than  $6,- 
OOU,  the  amount  involved  bi  each  case,  on  the 
question  ot  Jurisdiction,  is  $10,OUO,  which  la 
sufficient  lo  give  the  Supreme  Court  ot  the 
United  Stales  Jurisdiction  ai  to  unouut.  Met- 
ealf*  V.  The  Aiailca,  B8> 

88,  Where  a  verdict  wa*  rendered  in  a  Cir- 

1111 
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ODlt  Oonrt  of  the  Ualted  Btatea  for  VifiOO,  ind 
ih«  court  directed,  u  minuted  t^  tlie  clerk, 
tadgnwnt  to  be  eolend  tbeteon,  and  ibe  oezt 
OAj,  In  Uie  alMeDC«  of  defeodaiii  and  bla  coun- 
■d,  the  court  granted  leaTstathe  plaintiff  lore' 
nit  tlie  anm  of  (000,  and  Judgment  was  ren- 
dered for  |S,000  asd  C06M;  ana  mich  court  de- 
nied a  motloii  to  aet  aside  the  allowance  of  the 
remittitur  and  to  correct  the  Judgment, — the 
action  of  the  drcnit  oonrt  waa  not  an  abuse  of 
itsdiacretlOD;  andastbe  jodgmeot.  ailtstands, 
Ufor  fO.OOO  only,  the  motion  to  dIamlM  must 
begranted.  Paiifie  Pattat  TOtg.  CaUt  Oa.  ▼. 
(fOmr^or,  488 

84.  When  tbe  peUtloD  for  a  writ  of  certlora' 
rl  allegeiL  apon  the  oath  of  tbe  petitioner,  that 
ha  is  m  the  poawnsiop  of  the  premlaee  nnder  a 
leaas  baring  nearly  a  Tear  to  run,  wttb  a  priv- 
ilege of  exienrion  for  foot  years  more,  and  that 
he  nas  expended  tlB.OOO  In  permanent  improTe- 
menla  niKm  the  leaaed  property,  of  which  he 
will  be  deprived  If  Uie  Jndgment  of  tbe  Inferior 
■  court— which  be  allegea  to  be  void  Tor  want  of 
Jurisdlctlaii — la  not  set  aride  bv  writ  of  certio- 
rari, tbe  reasonable  inference  from  this  Is  that 
tbepoMesaion  of  thepiemlM*,  with  tbe  right 
Qse  these  ImprOTsmeDta,  throughout  the  lea 
and  the  extension  thereof.  Is  worth  more  than 


diction  of  the  Supreme  Court  of  the  United 
StatM,  under  the  Act  of  March  8, 1886,  chap. 
855  (i»  Btat.  at  L.  448).    Sarri*  v.  Air6«r,  <»T 

SO.  An  action  for  the  breach  of  a  contract  to 
make  and  sell  a  patented  article.  In  which  the 
validity  and  infringement  of  the  patent  are  con- 
uoverted,  is  a  "case  touching  patent  rlgbls,"  of 
which  the  United  States  Supreme  Court  bos  ju- 
risdiction, under  U.  8.  Ber.  StaL  g  6M.  subd.  1, 
without  regard  to  the  amouDt  In  dispute^  31, 
Paul  PUnu  World  v.  aiarlii^,  201 

SS.  U.  a  Bev.  Stat  |  S90,  subd.  8.  gives  tbe 
tJoited  States  Supreme  Court  jurlsillction.wi  tb- 


dividuals  or  corporations  against  officers  oi  __ 
enue  acting  on  behalf  of  tbe  United  Slates,  and 
does  not  Include  any  suit  brought  by  the  United 
States  against  one  of  those  offlcera.  Unittd 
atattt  T.  Bagtut,  1060 

87  A  suit  on  an  offidal  bond  doea  not  come 
within  the  exception  of  that  section,  relaling 
to  actioiu  for  tbe  enforcement  of  the  revenue 

UWB. 

S8.  An  action  ag^st  tbe  inretiea  on  a  bail 
bond  given  to  appear  in  tbe  United  6tat«s  court 
to  answer  to  an  indictment  for  forging  checlis 
against  an  assistant  treasurer  of  (be  Uaiied 
States  Is  not  <me  for  the  enforcement  of  a  rev- 
«iue  Uw,  under  U.  8.  Bcv.  Stat.  ^  090,  subd.  S, 
and  can  be  taken  to  the  supreme  court  only 
when  the  bond  exceeds  $0,0w.  UnHad  Btata 
-   "      "     -  147 


count  of  the  deprivation  of  any  ^ht,  privi- 
lege, or  Immunity  secured  by  the  ConstltutioD 
oiihe  United  States,  or  of  anv  right  or  privi- 
l<^  of  a  dtiien  of  tbe  Unitea  States,  so  as  to 
give  the  Sapreme  Contt  of  the  United  Btatea 
IIU 


Jorisdiction,  under  U.  8.  Itev.  Stet  t  BBO, 
without  regard  to  the  sum  or  ralue  In  dupute, 
Cogtudl  V.  Fardyte,  484 

40.  A  writ  of  error  from  the  Supreme  Court 
of  the  United  States  cannot  be  maiotaioed,  un- 
der D.  B.  Bev.  But  g  SW,  subd.  4,  where  tbe 
Judgment  was  not  Nodered  in  "  acaaebroagfat 
-  account  of  tbe  deprivation  i^  any  right. 


privll^e,  or  Immunity  secared  by  the  Consti- 
tution of  the  United  States,  or  of  any  right  or 
OTlviloge  of  a  citizen  of  the  t  nited  States." 


F.  Int.  Co.  V.  Einneant, 

41.  The  action  of  the  Circuit  Court  of  the 
United  States  in  refusing  plalntUIs  in  etror  a 
•eparate  trial  Is  not  open  to  review  upon  a  writ 
of  error,  where  it  appears  that  the  value  of  tbe 
matter  in  dispute  is  not  sufficient  to  give  tlie 
supreme  court  Jurisdiction.  M. 

42.  Under  the  Act  of  Congress  regulating 
appeals  from  the  District  of  Columbia  and  the 
Territories,  it  Is  Euffldent  if  the  validity  of  a 
■lalute  of,  or  authority  exercised  under,  the 
United  States,  is  drawn  In  question.  In  order  to 
justly  a  review  of  the  decision  by  tbe  United 
Stales  Supreme  Court,  irrespective  of  the  con- 
clusJOD  reached.  BaUimera  A  P.  EL  Co.  v. 
Sopkint,  we 

43.  "  The  vsUdlty  of  a  statute,"  as  these 
words  are  used  In  the  Act  of  Congress,  refers  to 
the  power  of  Congress  to  pass  the  psrticulsr 
statute,  and  not  to  mere  judicial  construction, 
as  contradistinguiahed  from  a  denial  of  tbe 
legislative  power.  Id, 

44.  Whenever  the  power  to  enact  a  statute 
as  It  is  by  Its  terms,  or  Is  made  to  read  by  con- 
struction, is  fairly  open  to  denial  and  denied, 
the  validity  of  such  statute  la  drawn  in  ques- 
tion, but  not  otherwise.  Id. 

45.  In  an  action  In  the  Supreme  Court  of 
the  District  of  ColiunbiB,  for  injuries  resultlDf,' 
from  a  nuisance  maintsined  by  a  railroad  com- 
pany In  a  public  street  in  front  of  plsintiff't 
bouee,  by  au  unlawful  use  of  tbe  street  for 
its  iTBckE.  and  from  noises,  cinders,  etc.,  where 
tbe  railrmd  cornpaoy  claims  the  right  to  use 
tbe  street  under  certain  statutes  of  the  United 
States,  and  the  trial  court  did  not  deny  tbe 
right  of  the  oompany  to  use  the  street,  but 
limited  its  right  to  tbe  use  held  t>y  it  to  be  au- 
thorised by  such  statute, — the  validity  of  no 
Act  of  Congress  or  autboiitj  under  the  United 
States  was  drawn  In  question  so  as  lo  give  the 
Supreme  Court  of  the  United  States  Jurisdic- 


tion. 


Id. 


46.  Tbe  Act  of  Coogrees  of  Feb.  16,  IMS, 
%  8,  fixing  tbe  Jurisdictional  amount  on  writs 
of  error  to  the  United  States  Supreme  Court  at 
ffi.OOO,  applies  to  the  United  Stales,  except  hi 
cases  enumerated  in  U.  S.  Rev.  Slat,  i  AM. 
UniM  StaUt  v.  Droadhead,  14T 

47.  The  Supreme  Cotut  of  the  United  Sutes 
has  no  Jurisdiction  to  review  the  decision  of 
the  Supreme  Court  of  Montana  In  a  criminal 
case.     Famwaorth  v.  Montana,  61S 

48.  A  proceeding  by  information  In  the  pro- 
bate court  in  Montana  against  a  person  tor  the 
crime  of  misdemeanor  in  having,  as  a  conimer 
clal  traveler,  in  violaUon  of  a  statute,  ottered 
for  sale  In  that  Territory  merchandise  to  be 
delivered  at  a  future  time,  without  fltst  having 
obtained  a  license,  in  a  cilminal  cose,  and  there- 

IS!,  188,  IW,  ISO  L'.  ••- 
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ton  cuinot  be  taken  by  a  writ  of  errar  U)  tbe 
United  BUtn  Snpreme  Court.  H. 

40.  No  teet  of  moa^  valus  can  be  applied  to 
the  deprivatioa  of  liberty,  wbetber  aa  a  pnclab- 
meot  for  crime  or  otherwise,  in  order  to  confer 
Jurisdiction  apon  the  Supreme  Court  of  tbe 
troited  Statea.  Id. 

SO.  It  !•  ImpoadUe  to  ttate  anr  role  hj 
wbicb  tbe  benefit  the  county  may  niln,  or  the 
damwie  it  may  mff er,  from  tbe  reault  of  a  con- 
teetea  election  as  to  a  coud^  seat  can  be  eetl- 
ninted;  therefore  there  is  not  in  the  case  such 
an  amount  in  dispute  as  to  enable  the  Supreme 
Oourt  of  the  United  States  to  take  JurlstUcUon 
«f  the  appeal.    BmilA  t.  Adamt,  89S 

n.  The  acceptance,  by  appdlauts,  of  what 


confessedly  Iheltfl. — as  uie  receiving  of  the 
satisfied, — is  not  an  admia- 


y  after  the  liens  de- 


remalning  bonds  and 
«reed  thereon  were  sa 
eioD  that  the  decree  tbev  aeek 

Judging  tiens  on  the  bonos  was      .  . 

D'T  does  It  take  away  the  jurisdiction  of  the 
United  States  Suprame  Court '  ft  leriew  the  de- 
cree.    Rtj/na  T.  Dvmmtt,  984 


n. 


Oamt;  Rso- 


S3.  The  practice  and  rales  of  state  courts  do 
not  ap^  to  proceedian  In  the  Circuit  Court 
of  the  United  States,  taken  tor  tbe  parpoee  of 
revlewbg  ia  Om  Supreme  Court  of  tbe  United 
Stalea  a  Judnnent  of  the  circuit  court.  Bs 
C'lateaugay  On  &  Itvn  Co.'i  Petition,         606 

GZ.  Tbe  preparation,  perfecting,  settling, 
and  aigningof  a  bill  of  exceptlona  are  not  re- 
quired, by  D.  S.  Bev.  Stat  g  Sli,  to  conform 
to  the  practice  in  the  courts  of  record  of  tbe 
State  Within  wtiicb  the  circuit  court  is  held. 
Jd. 

M.  The  mannertff  the  time  for  ttw  removal 
of  a  case  tiy  a  writ  of  error  from  one  federal 
court  to  another  Is  to  be  reKuIaled  exclusively 
by  Acta  of  CoDgresal  or,  when  they  are  silent, 


bill  of  exceptions  wluin  the  ume  limited  by 
those  rules,  williout  reference  to  tlie  expiration 
of  a  term.  Id. 

66.  Appeals  from  the  Circuit  Courts  of  the 
United  States  are  subject  to  the  same  rules, 
regulations,  and  reEUJctlons  as  are  or  may  tie 


67.  The  citation,  whereeeourity  Is  taken  out 
of  court  after  the  term,  b  not  jurisdictional. 
If  by  accident  It  has  been  omitted,  a  motion  to 
dismiia  the  appeal  nlll  not  be  granted  until  an 
opportunity  to  give  the  requisite  notice  has 
been  fumiabed.    Bichar^ton  v.  Qreen,       873 

58.  The  issolng  of  a  citation  may  be  waived 
by  the  appellees;  and  a  general  appearance  by 
them  is  a  waiver.  Id. 

59.  The  Supreme  Conn  of  the  United  Stales 
will  not  entertain  an  appeal  where  the  tran- 
ccript  of  the  record  Is  not  filed  in  that  court  at 
the  term  next  succeeding  tbe  taking  of  the  ap- 
ixal.  udIcm  a  tCGOgnized  aatiefactery  excuse 


forlhelachealsmade.    M/BOlv.  Ohieagaii 
B.  B.  a>.  OSli  JTortm  ▼.  Brommtat  litina 

Dttt.  "m 

60.  Where  the  record  was  duly  ncalved  and 
filed  bv  the  clerk  of  the  Supreme  Oonrt  of  ttta 
Uniiea  Stales,  but  the  appeals  had  not  been 
docketed  becaose  tbe  rules  aa  to  a  depoall  for 
coats  and  aa  to  enby  of  appearance  bad  not, 
(hrotigh  inadvertence,  been  compiled  with, 
and  afterwards,  <ai  a  compliance  with  such 
ralea,  the  case  waa  docketed  and  appeaianca 
e&tei«d, — a  subaequent  motion  to  dismiss  for 
not  docketing  the  caae  In  time  will  not  be 
granted.    RisKardion  v.  Or»m,  879 

SI.  The  actual  time  of  presenting  and  filing 
an  appeal  cannot  1m  anticipated  by  eolering  an 
order  nwne  pro  twne.  When  the  time  for  tak- 
ing an  appml  has  expired,  it  cannot  be  arrested 
or  called  Dack  I^  a  simple  order  of  the  court. 
Ortdit  <h.  v.  AAtauat  C.R.O0.  448 

6S.  The  eanw  rule  la  applicable  to  appeals  aa 
to  writs  of  error  Id  regard  to  the  time  within 
which  an  appeal  may  be  brought,  and  In  re- 
gard to  lU  filing,  ill. 

OS.  Where  an  appeal  waa  allowed  tiy  a  Joa- 
tlce  of  the  Supreme  Court  of  the  United  Statea 
on  the  last  day  on  which  an  appeel  could  lie 
taken,  but  was  not  presented  to  tlw  court  be- 
low or  filed  with  the  clerk  until  five  days  aft«r 
said  time  had  expired,  auch  appeal  is  ineffec- 
tual U. 

61  Where  an  appeal  Is  prayed  Ifot  and  al- 
lowed, bat  never  prosecuted,  00  bond  being 
given,  no  citation  Uaued,  and  no  return  of  the 
record  being  made  to  the  Supreme  Court  of 


66.  A  writ  of  error  not  sued  out  or  served 
within  sixty  days  after  the  judgment  which  is 
the  subject  of  tbe  writ  does  not  operate  aa  a 
supersedeas.  Wt»t«rn  Air  Line  Ootutniction 
Oa.  V.  MeOiUit.  S94 

66.  Where  the  writ  of  error  does  not  ope 
rate  as  a  supersedeas,  a  motion  to  vacate  super 
sedeas  is  not  neceasary  or  proper.  iif 

67.  The  time  for  giving  security  upon  a  writ 
of  error,  provided  by  U.  B.  Rev.  Blat.  g  1007, 
issixty  days,  exclusive  of  Sundays.  Tbe  words 
"Sundays  exclusive."  in  the  first  clause  of  the 
section,  are  also  applicable  to  tbe  second  clause. 
Danville  v.  Broun,  607 

08.  It  does  not  affect  the  validity  of  an  ap- 
peal bond  or  the  Integrity  of  an  appeal,  that 
the  bond  runs  to  a  par^  against  whom  a  de- 
cree for  tbe  recovery  of  money  waa  rendered, 
and  also  mm  to  other  parties  defendant  as 
obligees,  as  to  whom  the  suit  was  dismissed 
and  against  whom  appellant  mav  seek  to  ob- 
tain a  decree  on  the  hearing  01  the  appeel. 
Hill  V.  Ohieago  A  E.  R  Co.  661 

69.  In  an  action  against  a  husband  and  wife, 
where  the  wife  alone  was  made  party  to  a  writ 
of  error  by  the  plaintiff,  a  citadon  served  00 
the  husband  is  sufficient  to  bring  him  up  on 
the  writ  to  aid  his  wife.  JCwoAaiut  r.  Livav- 
dait,  834 

70.  An  appeal  will  not  be  dismissed  on  the 
ground  that  in  the  order  allovring  It  the  appel- 
lees are  not  named,  where  it  Is  stated  ttiereln 
Uiat  the  other  parties  to  tbe  decree  are  4)pel> 

IIU 
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71.  The  Supreme  Court  of  tbe  TTufted  States 
cannot  take  JunsdictioD  of  a  nrit  of  error  wbtcb 
describes  tbe  parties  by  tbe  name  of  a  firm, 
which  deslgnatea  Bome  of  tbe  parlies  bj  tbe 
expressioD  &  Co.,"  or  tbe  expression  "and 
otbers,"  or  In  an;  other  w^  iban  b;  tbelr  in- 
dividual Dsmee.     Eite*  v.  TYabue.  4S7 

73.  Wbere  the  record  discloses  tbe  names  of 
tbe  IndlTiduaJa  who  compose  a  firm,  tbe  writ  of 
error  can  be  amended  in  the  Supreme  Court  of 
the  United  Btatee.nnderU.  B.  Rev.  Stat  glOOS 
(Act  June  1, 1872.  g  8;  17  BCat.  at  L.  106.  chap. 
265).  provided  tbe  defect  has  not  prejudiced, 
and  tbe  amendment  will  not  injure,  the  defend- 
ant In  error.  Id. 

78.  Wbere  a  Judgment  is  distinctly  one 
against  tbe  clalmanU  and  their  sureties  fn  a 
bond  Jointly,  for  a  definite  sum  of  money,  and 
there  Is  nothing  distributive  in  tbe  Judgment, 
all  the  parties  against  whom  tbe  Judgment  Is 
entered  must  Join  In  a  writ  of    "  "    '  " 

Uiere  must  bea  proper  summons! , 

in  Older  to  allow  of  tbe  prosecuUon  of  tbe  writ 
by  any  less  than  the  whole  number  of  the  de- 
fendants against  whom  tbe  Judgment  is  en- 
tered. J(L 

74.  WlKre  a  decree  is  severable  in  tact  and 
in  law,  two  of  the  defendants  may  be  allowed 
to  prosecute  an  appeal  therefrom,  without 
Joining  a  codefendant  wbo  did  not  desire  to  ap- 
peal.   CitJi  Sat.  Bank  v.  ffunter, 

70.  No  case  will  be  heard  in  the  United 
States  Supreme  Court  uutll  a  complete  record 
is  Sled.  The  complaint  and  answersare  neces- 
sary to  such  bearing,  and  unlet«  tbe  record 
contains  Uiem  the  case  cannot  be  heard.  Sed- 
fitid  T.  Parki.  IOCS 

76.  Tbe  Supreme  Oomt  of  the  United  States 
will  act  only  upon  the  record  of  tbe  court  below ; 
and  the  petition  for  a  writ  of  error  fonns  no 
part  of  Hie  record.  Clark  v.  Pmntj/tvania,  487 

77.  To  obtain  a  reversal  of  a  Judgment  it  is 
Decessary  that  the  facts  upon  whlcn  such  re- 
versal Is  claimed  ahould  appear  from  tiie  reo- 
ord  luffldentty  to  be  passed  upon.  Jfau  Fork 
d  C,  Jftn.  8gmiieat6  A  Co.  v.  Au*n-,         1081 

78.  Affldavlla  filed  in  support  of  a  motion 
Ifx  a  new  trial  are  no  part  of  the  record  on 

rmr.tiDlessmadeBi 

art  T.  Wyoming  0 

79.  Wheretbedefendantpreparedandserved 
a  bill  of  exceptions  within  the  forty  days  al- 
lowed by  tbe  order  of  the  court,  and  It  was  re- 
tained 1^  tbe  plaiutU  for  ten  days  after  Its 
service,  and  be  then  obtained  by  etipnlation 
from  Itae  defendant  ten  days  more  time  to  pre- 
pare and  serve  amendmenU  thereto,  and  the 
notice  of  settlement  was  accepted,  and  written 
admission  of  iU  servloe  was  given,  and  It  was 
retained  by  him,— the  pbdnUff  was  estopped 
from  rtiring  tbe  objection  that  tbe  time  to 
make  and  serve  the  HU  of  ezoeptiMU  had  ex- 
pired. S»  ahaUaMsay  On  A  iron  Oo.'t  Pt- 
Htio»,  608 

80.  When  the  bill  of  eicepdons  stated'  that 
tbe  court  InMrncted  the  Jory  to  return  a  ver- 
dict for  dsfoidant,  and  that  the  Jury  returned 
IIU 


at  which  tbe  case  was  tried  and  while  said 
term  was  atlll  In  sesrion,  and  there  was  no  op- 
portunity for  nlaintifrs  counsel  to  except  un- 
til tbe  instructtons  were  given,— Eefd,  that  th» 
general  instruction  of  the  court  to  find  fur  de- 
fendant was  excepted  to  at  the  proper  time. 
DuiOap  V.  SorViffutem  R.  Co.  10.W 

61.  The  United  States  Supreme  Court  can- 
not amend  the  rec»nl  so  as  to  give  iurisdiction 
to  the  circuit  court.     Cameront.  Hodga,     132 

63.  Where  a  judgment  of  the  United  Stales 
Circuit  Court  Is  reversed  by  the  supreme  court 
for  lack  of  Jurisdiction  in  tbe  circuit  court,  it 
is  for  the  latter  court  to  determine,  when  the 
cause  is  remanded,  whether  the  pleadingB  can 
I>e  so  amended  as  to  give  Jurisdiction.  Metcaif 
V.   WaUrloum,  548 

88.  Where  JurisdicttonoftheSupremeCourt 
of  the  United  States  depends  upon  citizenship 
of  Ae  parties,  sucb  citizensbip,  or  tbe  fans 
wbieb,  in  legal  intendment,  coDstituteit.  should 
be  distinctly  and  positicely  averred  in  the  plead- 
ing, or  should  appear  In  the  record.  Cliapman 
V.  Harney,  800- 

84.  Where,  on  appeal  to  the  United  State* 
Supreme  Court,  the  transcript  does  not  contain 
all  tbe  necessary  papers,  and  more  than  three 
years  have  elapsed  since  it  was  filed,  and  de- 
fendauta  in  error  have  not  mored  lo  dismiss 
the  case  for  a  fidlureto  comply  with  tbe  rules, 
and  tbe  case  has  been  submitted  on  iMtb  aidea- 
on  the  merits, — a  writof  certiurarimayissueoD 
the  application  of  the  plaintiff  in  error  to  bring 
up  tbe  papers  omitted  from  tbe  transcript. 
SedJUld  V.  Parks,  10S» 

IIL  PnELnmrABT  Motions,  bto.  ;  Dibmibui. 

80.  Where  there  Is  a  substantial  detect  In  » 
writ  of  error,  which  the  Supreme  Court  of  th» 
United  Stales  cannot  amend,  It  has  no  juris- 
diction to  try  the  case.  It  will  then  of  Itsowo 
motion  dismiss  the  case  without  awaiting  tbe 
action  of  a  party.     Eitti  v.  Trabue,  437 

86.  Whatever  may  be  the  proper  relief,  & 
writ  of  error  will  not  be  dismissed  because  the 
citation  was  served  and  made  returnable  less 
than  thirty  days  after  It  wis  granted.  Begritt 
V.  OrabtTte,  828- 

87.  On  a  motion  to  dismiss  an  appeal  from  a. 
decree.  It  is  not  proper  to  decide  whether  a 
prior  decree  in  tbe  same  CSM  was  a  Bnal  decree, 
or  what  orders  and  decrees  made  by  the  circuit 
court  prior  to  the  maklDg  of  the  decree  ap- 
pealed from  can  be  reviewM  on  the  appeal  from 
it  Theae  questions  can  only  be  considered 
when  that  appeal  shall  come  up  for  bearing  on 
its  merits.    aiU  T.  Chicago  SS.B,Oo.        651 

88.  It  is  not  proper,  on  the  motion  to  dis- 
miss an  appeal,  to  decide  what  questtona  may- 
be involved  on  tbe  hcarlngof  that  appeal.    Ja. 

_ . .  There  must  be  color  for  the  motion  to- 

dismlss,  to  warrant  the  Supreme  Court  of  th» 

United  States  in  entertaining  a  motion  to  af- 

flnn.    MeUaffe  v.  3^  Alaika,  9a» 

90.  On  motions  to  dlsmln  and  affirm,  lb« 

Court  of  tbe  United  States  reqnlrct- 

' •  — 'y  so  much  of  the  nooti' 

n  understandingly  wltlioiit 
127,  ISK.  129.  iSft  ('.  S. 


fcrerrlnc  tothetmitcript  Waitttm  t.  2fenn. 
544 

01.  Wbeie  tbe  question  raised  In  a  case  iu 
the  United  States  Bupieme  Court  ia  a  federal 
OueBtion,  the  court  will  not  guatalu  &  motion  to 
Obtnias;  but  if  tlieie  wis  color  for  the  motion, 
And  the  contention  made  has  been  often  deter- 
mined advenelT,  n  that  the  rale  must  be  re- 
garded aa  settled,  a  motion  lo  affirm  will  be 
gtsnted.  Id. 

&3.  TbeobJectionthataninterrentioD,  called 
K  "  third  oppoBitioQ"by  the  Code  of  Louisiana, 
cannot  be  availed  of  b^  defendant  in  executiou 
lu  regard  to  property  involved  in  the  caae,  can- 
not be  propeTly  disposed  of  In  the  Supreme 
Court  of  tbe  United  titalfis  on  motion  to  dls- 
misaorafflrm.  Neu  Qrkant  v.Loaitiana  Cart- 
tiTvetion  Oo.  a07 

93.  A  motion  to  reinalate  a  case  dismissed 
Mu  tponte  because  there  was  do  evidence  of 
the  Jurisdictiona,)  amount,  where  the  aSldaviia 
are  unsBtisfaciory  as  lo  value  and  the  oppoeite 
party  had  no  opporlunll^  to  produce  counter 
affidavits,  may  be  contmued  until  the  next 
term,  with  leave  lo  either  partv  to  file  addi- 
tional affldavitA.    Hunt  v.  Biae&vm.         823 

IV.  Hkabhio  txa  Dstskmiidatios. 

94.  Whether  a  Circuit  Court  of  the  United 
Btatea  has  or  has  not  Jurisdiction  of  the  base  is 
a  question  which  tbe  supreme  court  must  ex- 
amine and  determine,  even  if  the  parties  for- 
bear to  make  it.  or  consent  that  the  caae  be 
considered  on  its  merits.  Morrit  v.  QUmcr, 
690;  Oamtron  v.  Bodgu,  133;  H^Ur  v.  JliuU- 
N«r,2lO:  ifefeof^T.  tfaterfoun.  S48;  Chapman 
*.  Bameji,  800 

95.  On  an  appeal  to  the  Doited  States  Su- 

Ereme  Court  in  an  equity  suit,  the  whole  case 
before  the  court,  and  it  is  bound  to  decide 
the  caae  so  far  as  it  is  in  a  condition  to  be  de- 
cided.    Riiiingt  V,  Johntpn, 

96.  An  appeal  of  a  cause  brloKs  up  the  whole 
cause  Bs  far  as  ii  had  progressed.  Including  an 
Appealable  order  previously  made  by  the  court. 
Umtrai  Trutt  Oo.  v.  Setuongocd,  980 

97.  On  an  appeal  from  a  judgment  dischar- 
ging a  Itabeai  eormu  issued  on  tbe  petition  of  s 
person  irrealed  for  a  crime  committed  in  a  for- 
eign countrj,  and  held  for  extradition,  the  s 
preme  court  will  consider  only  the  Jurlsdlctli 
of,  and  tbe  sufficiency  of  the  legal  ground  for 
the  action  of,  the  commissioner,  and  will  not 
consider  queatioDi  as  to  the  admlaaion  of 
dence  before  bim.    Benton  v.  MeMa/um, 

98.  The  conclusions  of  a  master  In  matters 
of  fact  have  every  reasonable  presumption  in 
their  favor,  and  are  not  to  be  set  aside  or  modi- 
fled,  unleas  there  clearly  Appears  to  have  been 
enm  or  mistake  on  hit  pan.  CaUagJum  v. 
Jtven,  S47 

99.  When  the  trial  la,  by  rule  of  court  and 
consent  of  parties,  before  a  referee  or  arbitrator, 
DO  question  of  law  can  be  reviewed  on  error, 
except  whether  the  Ricta  found  by  him  support 
the  judgment  below.    AniU*  v.  Btautan,    f" 

100.  Where  the  pleadings  present  Issues 
fact  triable  by  a  jury  only,  and  there  is 
waiver  of  a  jury  ttial,  but  tbe  case  Is  tried,  by 
consent  of  tho  parties,  before  tbe  judge  at 
chambers,  soch  trial  1*  neither  ■  trial  by  joiy 


Ebbob,  17. 

nor  a  trial  by  the  court,  but  a  trial  bythejudgs 
OS  a  referee:  and  the  bill  of  exceptloua  allowed 
at  such  trial  Is  Irregular,  and  the  factfi  and  rul- 
ings stated  therein  cannot  be  regarded  or  re- 
viewed by  the  Supreme  Court  of  the  United 


Id. 

101.  Questions  of  law  arising  from  the  bnot 
of  an  issue  of  fact  cannot  be  made  part  of  the 
record  by  bill  of  exceptions,  unless  the  trial  ia 
by  Jury,  or  by  the  cotirt  after  duo  waiver  In 
writing  of  a  jury  triaL  Id. 

103.  Tbe  right  of  review  by  tbe  Supreme 
Court  of  tbe  United  States  of  the  judgments  of 
theclrcultcourts.bybill  of  exceptions  and  writ 
of  error,  is  limited  to  questions  of  law  appearing 
on  the  face  of  the  record,  and  does  not  extend 
to  matters  ctf  fact  or  discretion.  Id. 

108.  Tbe  Jurlsdictioa  of  tbe  Supreme  Court 
of  the  United  States  to  review  the  aecree  of  the- 
circuit  court  in  admiralty  Is  limited  to  quee 
lions  of  law,  and  does  not  extend  to  questions 
of  fact  Liverpool  A  O.  W.  Steam  Co.  v.  PA*- 
nixiM.  Co,  ,  78» 

101  The  Supreme  Court  of  the  United 
Slates  In  an  admiralty  appeal  has  no  authority 
to  pass  upon  the  comparative  weight  of  conffict- 
ing  evidence.     7^  Oaulk,  4,W 

105.  A  review  of  the  decrees  of  tbe  circuit 
court  in  admiralty  causes  U  limited  to  a  deter- 
mination by  the  United  States  Supreme  Court 
of  the  queations  of  law  arising  upon  the  record, 
and  to  such  ruiingsof  tbe  drcolt  oonrt,  except- 
ed to  at  the  time,  as  may  be  presented  by  a  oltt 
of  exceptions.  Id. 

106.  A  positive  finding  by  the  circolt  court 
that  anchorage  was  unsafe  is  not  controlled  by 
other  Statements  therein  (which  are  rather  re- 
citals of  the  evidence  than  findings  of  foct> 
that  large  steamers  and  other  vessels  had  dis- 
charged their  cargoes  at  that  anchorage  without 
disaster.  Id. 

107.  Tbe  appellate  court  U  not  authorized  to 
assume,  from  the  mere  fact  that  a  large  sum 
was  remitted,  that  the  court  below  believed 
that  tbe  jury  were  governed  by  prejudice  or 
willfully  diaregarded  tbe  evidence.  Arkaittat 
Valley  Land  A  (kittle  Co.  v.  Mann.  804 

108.  The  record  on  the  trial  of  an  Indictment 
for  murder,  stating  that  the  jurors  were  sworn 
"  lo  well  and  truly  try  tbe  issues  joined,"  is  not 
to  be  regarded  as  a  statement  of  the  oath  ac- 
tually administered;  and  where  the  journal 
entrystatea  that  the  jurors  were  "  duly  "  sworn, 
such  statement  is  consistant  with  the  fact  that 
the  oath  required  by  a  statute  was,  in  form, 
duly  administered.    Baldiein  v.  Eamat,     640 

109.  Where  the  finding  was  hi  fact  and  in 
legal  effect  for  .only  part  of  premlsea  InTolved 
in  ejectment,  and  uie  court  is  bonnd  to  assume 
from  the  record  that  that  part  la  embiacedia  the 
descriptoD  ^ven  in  the  complaint,  tbe  Judg- 
ment for  that  part  wHl  beafOrmed,  ifotyonv. 
Bggert,  50 

110.  Where  there  is  no  apedal  finding  of 
facts  upon  the  question  of  title  tn  ejectment, 
the  supreme  court  will  assume  that  the  erl- 
denoe  authorized  the  finding  aa  to  tbe  paititn- 


Goo^le 


Apteu.  urn  Eksor,  T. 


tax  prembe*  n warded  to  pUlntlft.wliocaDDot 
complalu  that  judgment  nu  not  reudeied  for 
bim  for  tbeparl  not  sbown  to  belong  lo  blm. 
Morgan  v.  B(^r$.  5fl 

111.  A  letter  found  In  the  record  u  part  of 
the  evidence  and  certified  bf  the  clerk  to  bars 
been  filed  on  the  lune  da7  U  the  other  ei- 
falbtt«,  where  the  recorddoesnotahowthBtaiiy 
objection  «u  t&k«D  to  its  admlssioa  U  the 
bearinK  before  the  conrt,  moat,  nnder  Rule  18 
of  the  Supreme  Court  dt  the  United  Btatea,  be 
deemed  to  have  been  admitted  in  conaent. 
ShiOdMy.  HaiibuTy.  SeO 

119.  Anthoritf  Teated  in  the  Jodgea  of  the 
«ircuit  court,  lo  be  exerdaed  according  lo  their 
diacretion.  muat  be  exercised  and  governed  bv 
the  priadplea  of  a  ludlcial  diacretion.  St 
Farmer*  Loan  A  Trud  Co. 

118.  Amendmenta  lo  pleadloga  are  diacte- 
ttonar;  willi  the  courla  below,  and  not  review- 
Able  Id  lfa«  Supreme  Court  of  the  United  Btatea. 
BttUiH  County  t.  WaAtr.  809;  Ckofman  v. 
Bamtg,  800 


iect  lo  review  by  the  Supreme  Court  of  the 

United  Suiea.     ArkafMU  VaOq/  Land  A  Cat- 

tte  Co.  T,  Mann,  854:  BuHitt  Gnintev.  Wather, 

88S 

119.  Where  the  partiea  Inlereated  In  tbe  al- 
lowance of  an  amoont  madeby  tlie  maaterhave 
not  appealed  from  the  decree,  the  allowance 
mnat  aland.     Ooadutn  v.  Fot.  80n 

110.  OneappeaMngfrouiadecreenrtheGen- 
«ral  Term  of  (be  Supreme  Court  of  tbe  District 
of  Columbia  Is  only  entitled  U>  relief  in  regard 
totbatpartof  the  decree  which  was  appealed 
Xrom  the  special  to  the  geQeral  term.  Forter 
Y.  WhtU,  112 

117.  Where  the  subject  mailer  of  a  suit  be- 
long* lo  tbe  claaa  over  which  a  court  of  equity 
has  Juriadlctloc,  the  objection  that  the  com- 
plainant baa  an  adequate  remedy  at  law,  not 
made  until  the  bearing  In  the  appellate  tribu- 
nal, la  too  late.     Btynet  v.  Darruml,  SS4 

118.  An  ezt»ptlon  thai  the  master  refused  to 
suppreas  depositions  will  beoverruled.where  it 
nowhere  appears  by  tbe  record  that  any  objec- 
tion was  made  before  tbe  master  to  the  tetti- 
aony.     Ooedwinv.  Fox,  80O 

110.  Where  do  objection  lo  tbe  declaration 
waa  made  at  the  trial  or  before,  and  no  ruling 
on  tbe  subject  waa  aaked,  and  Ihe  defeodant 
did  not  request  at  the  trial  that  tbe  plointUT 
ehould  elect  on  which  count  be  would  a^  a 
verdict,  tbe  objection  cannot  be  taken,  In  ttie 
appellate  court,  ibat  tbe  counts  of  the  declara- 
tion were  inconslBtent  with  each  other.  Sa- 
Honai  BoeuTily  Bank  v.  Butler,  869 

120.  An  objection  to  an  Instruction  of  the 
■court,  not  taken  in  tbe  court  below,  that  Ihe 
court  aaaumed  a  bet  which  ahould  hare  iMen 
lefttothelnry,ianotentltledlowei|thi.  Giibt 
V.  Omtolidateil  Oat  Oo.  070 

121.  An  instruction  given  by  the  Judge  to  a 
jury,  in  teaponae  to  a  question  aaked  by  them 
upon  coming  into  court  after  tbey  bad  retired 
to  consider  tbeir  verdict,  If  not  excepted  lo,  la 
ao  ground  of  error.  It  Is  no  excuae  for  the 
want  of  an  exception  that  neither  ol  tbe  ooun- 


139.  Where,  at  the  cloae  of  plaintilTf  evi- 
deoce,  defendant  moved  the  conrt  to  direct  a 
vetdid  for  tbe  defendant,  on  the  ground  that 
tbe  plalntm  had  not  abown  facta  snfflcieirt  ID 
entitle  him  to  recover,  and  tbe  motion  waBd^ 
nied.  and  defendant  excepted, — Held,  that,  aa 
tbe  defendant  did  not  then  real  bia  caae,  but 
proceeded  to  Introduce  evideece,  tbe  excep- 
tion failed.    Bobtrt»on  v,  Per*int.  IM 

128.  Where  there  la  enough  in  Uie  Ull  lo 
warrant  tbe  relieT,  and  the  defendants  canU 
not  have  been  taken  by  aurpriae,  the  decree 
ibould  not  be  rcTersed  on  the  ground  that  tb« 
aBeeata  and  the  probata  do  not  aufficieiiih' 
agree  to  justify  it.    Moor«  y.  Oran^ord.        Vm 

124.  Tbe  settinfi  aside  of  the  decree  firet  ten- 
dered, and  tbe  rendition  of  anothn-  diffeirat 
decree  by  tbe  court  below,  is.  not  ground  for 
reversal,  where  tbe  court  bad  power  to  take  tba 
course  It  did.  and  tbe  supreme  coort  la  satisfied 
with  tbe  result.     KiViournt.  Bundertand,  1O09 

1£5.  Wberetbeissueaato  the  injurr  toprop- 
erty  was  the  real  point  of  Inquiry  on'ibe  trial, 
the  rulings  ot  the  conrt  exduding  proper  evi- 
dence upon  the  issue  will  not  be  sustained  for 
want  of  affirmative  proof  In  tbe  record  of 
plaintiffaownershipof  tbe  property.  SltepJtn^ 
V.  Baltimore  AO.&Oo.  670 

128.  Where  the  special  pleaacontaiaed  noth- 
ing of  which  the  defendant  could  not  haio 
availed  bimaelf  under  bis  plea  of  the  general 
issue,  if  the  court  erred  in  sustaining  the  d» 
murrer  to  any  at  tbe  apecial  pleaa,  it  waa  an 
error  without  injury,  and  no  ground  of  ra- 
versal.    /MtoA  v.  BroA  BltetHe  Atto.         474 

127.  A  ruling  of  tbe  court  reapecting  Ihe  In- 
ference dedudble  from  the  prior  poeMasion  of 
a  mining  claim  by  the  plaintiff  Is  not  errorteooa 
or  prejudicial  loue  defendant  where  tbe  valid- 
ity of  tbe  original  locstlon  is  not  put  in  issue  by 
tbe  answer,  which  only  aels  up  a  forfeiture  ot 
tbeclaim  by  theplainbff  and  dcfendant'a  ralo- 

-     of  it.    Sarnvter  v.  QarJIOd  Jtfin.  A  M. 


Go. 
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128.  Where,  takingtogether  all  the  Inatrac- 
tioos  of  tbe  CDuit  to  [be  Jury,  tbey  conform  to 
tbe  well-setlted  law,  and  there  Is  no  ground  for 
supposing  that  tbe  Jury  bad  been  misled,  tbe 

Judgment  will  not  be  reversed  by  reason  of  the 
natructioas.  Steioart  v.  Wgorning  Cattle  Raneli* 
Oo.  4M 

1S9.  Although  Incompetent  evidence  he  re- 
ceived in  an  equity  case,  yet  if  the  decree  caa 
be  sustained  by  sucn  evidence  in  the  record  ai 
ie  competent  and  relevant.  Ihe  United  Staiea 
Surpeme  Court  will  not  diaturb  the  decree. 
Biiekman\.  Cory,  138 

ISO.  When  no  ruleof  law  ia  incorrectly  atat 
ed,  and  all  matters  of  fact  are  ultimately  aub- 
milted  to  the  jury,  an  expreaaioo  of  o|dnioa 
upon  the  facta  by  tbe  Judge  in  hie  charge  ia 
not  reviewable  on  error.    Bueker  v.  Wiiiier, 


T.  SvoaMBin. 


10) 


181.  WberetbedrcQltooanawardedalten, 
with  a  priori^,  for  the  full  amount  dalmed. 
and  the  evidence  anataiued  the  lien  tor  only  n 
1S7,  128,  !>•,  180  V.  & 


Asm  ASD  Natt— Absdiowt. 


nart  oi  nidi  amaant,  ud  the  muUT's  report 
■did  DOl  it^  the  amount  for  wblch  ■  lien  was 
proper,  the  caw  wu  remanded  (or  fonbsr 
iproofa.    BiuiaU  t.  Wikon,  1001 

183.  In  a  caae  removed  from  a  etate  court, 
wljere  the  record  does  not  aliow  facta  to  author- 
ize tberemoTal,  tbe  Judarment  will  be  reTened 
b7  tbe  United  Statee  Supreme  Court  on  tba 
fTound  that  tbe  drcnlt  court  bad  no  Jurladlc- 
tion,  and  tbe  ease  reoianded  to  that  court,  with 
4llrecUonB  to  send  it  back  to  tbe  state  court. 
.atevBttt  T.  NiehoU,  914 

188.  Where  the  dicuit  court  diuniRsed  a  caae 
«n  the  merits,  instead  of  for  want  of  jurisdic- 
tion, as  it  should  bsTedone,  tbe  case  will  be  re- 
manded, with  directioiis  to  dismiss  the  soit  for 
want  of  jurlBdiotlon.    Bladcii)elt  r.  Smail,     70 

184.  Where  the  whole  basis  aad  foaudatfoQ 
of  a  suit  has  disappeared  by  a  decree  rendered 
In  another  suit  alter  tbe  appeal  taken  to  tbe 
fiupreme  Court  of  the  United  States,  thatconrt 
wlu  remand  the  catue  to  the  circuit  court,  with 
Insiructions  to  allow  the  appellant,  defendant 
below,  h)  file  a  supplemeDtalbill  in  the  nature 
■of  a  bill  of  review,  or  a  bill  to  suspend  or  avoid 
the  operation  of  the  decree,  upon  the  new  mat- 
-ter  arising  from  the  rereisal  of  tbe  decree  In 
the  other  case.    BaUard  v.  BtarU,  848 

185.  A  decree  of  the  circuit 


JUtMT  AND  NAVT.    See  also  Asstwp- 

BIT.  1. 

1.  The  time  of  tbe  serrice  of  a  cadet  In  tbe 
3Illttar7  Academy  al  West  Point  Is  to  be  i«> 
yarded  aa  part  of  the  time  he  served  in  the 
armj,  wlthm  tbe  meaning  of  tbe  Act  of  July 
6,  ItiSH,  and  should  be  counted  in  computing 
Ids  longevity  pay  under  that  Act;  and  ha  Is  en> 
titled  to  receive  >o  much  of  the  amount  there- 
'Oo  thus  computed  as  is  not  barred  by  tbe 
Statute  of  Llmllationa.  UniUd  State*  v.  Wat- 
•*m.  8S3 

2.  Under  the  Act  of  1875,  retired  officers  of 
-the  army  situated  as  therein  described  are  not 
held,  if  they  accept  or  bold  diplomatic  or  con- 
sular eppointcnent,  to  have  reaigned  their  places 
Id  the  army;  but  they  sie  not  entitled  to  pav  aa 
army  officers  when  they  are  absent  from  tbelr 
■couutiT  In  tbe  discharge  of  continuous  official 
-dutieem consistent  with  military  service.    Such 

'■officers,  when  in  ihediplomaticorconaular  ser- 
vice, cannot  receive  double  compensation. 
Jiadtauv.UmiedStata.  907 

8.  A  cadet  midshipman  at  the'  naval  acade- 
my, appointed  June  6,  1878,  who  graduated 
June  18,  1879,  and  was  appointed  ensign  Nov. 
IS,  1831.  Is  entitled  to  additional  pay  as  ensign, 
under  the  Act  of  Congress  of  March  8, 188U 
■IZi  Stat,  at  L.  478).  for  the  lime  of  bis  services 
■M  cadet.      Uniba  mate*  v.  Cook.  404 

4.  Under  the  Acts  of  Congress  of  Aug.  G, 
1582,  and  March  8,  1B83,  a  paymaster  In  the 
navy  has  not  the  right  to  the  pa^  of  the  several 
^raaes  be  might  have  reacliM  if  his  appolnt- 
■ment  Id  the  regular  navy  Is  treated  as  having 


ter  of  r^olar  e.ilai7,  and  has  no  reference  to 
benefits  derived  from  promotion  to  ditferoit 
grades,  hut  la  confined  to  the  lowest  grade  bav- 
Ug  graduated  pay.  Bartoi\  v.  UuSMt  8taU$, 
068 
5.  The  Act  of  Congieas  of  June  80, 18?0, 
having  repealed  tbe  Act  of  June  10,  1874,  ao 
far  as  It  applied  to  the  invellng  ezpeosea  of 
officers  of  the  navy,  becaoie  operative  npou 
the  date  of  its  approval,  and  thereafter  such 


soa 

0.  Where  a  part  of  a  Journey  of  a  boatswain 
In  the  navy  waa  performed  prior  to  the  pasaage 
ol  the  Act  of  June  80, 1870,  and  part  of  such 
Journey  was  performed  after  tbe  passage  of 
such  Act,  for  the  latter  part  of  sucji  Journey 
such  officer  Is  entitled  to  receive  the  milan 
provided  by  such  Act.  Id 

7.  The  Ads  of  Congress  of  1882  and  1888 
do  not  require  or  aulEorize  a  restatement  of 


tbe  pay  accounts  of  an  officer  of  the  navy  who 
servecf  in  t""" '""  ""  ~"' 

by  him  prior  M>  their  passage,  for  tlM  time  be 


r,  Boasto  give  him  credit,  in  the  grade  held 


as  an  enlisted  man  or  officer,  counting  ench 
•ervicea,  however  separated  t^  distinct  periods 
of  time,  as  if  they  had  been  conHnuooa  and  in 
tbe  regular  navy  in  the  lowest  grade  having 
gradoaled  pay  held  by  him  since  last  entering 
Qie  service.     Unitai  &atu  r.  Fottr,  480 

ASSIGNMENT.  See  also  Ci.Aiia,  1.  9; 
CoUBTS,  19-21;  PATEirra,  48,  49, 

1.  A  contract  by  a  mining  oompany  to  de- 
liver ore  from  time  to  time,  to  be  paid  for  after 
a  anbaequent  assav  end  ascertainment  of  the 
price,  is  not  aeefgnable,  Arkatua*  VaiUy 
Smelting  Oo.  v.  BeOta  Min.  Oo.  246 

2.  Rights  arlslDg  out  of  contract,  coupled 
with  liabilities  or  Involving  tbe  relation  of 
personal  confidence,  are  not  assignable.        Id. 

8  Assignment  by  operation  of  law,  as  in 
case  of  an  executor,  is  quite  different  from  aa- 
algument  by  act  of  (he  i^arty.  Id. 

ASSIOHHENT  FOB  BENEFIT  OF 
CBEDITORS.  Bee  Ihboltbkot  and 
AsBiatniBST  row  Bskrfit  or  Cbkdi- 

TOBB. 

ASSUMPSIT. 


aa  such,  for  time  during  tbe  Inteivala  of  his 
employment  In  a  dlploinatla  or  consular  capa- 
city, being  an  officer  <(«/<wle.  Knot  ii«.;«f-  "■- 


8.  A  bank  may  recover  bad:  maaef  paid  ra 
forged  paper,  although  both  parUei  wen  igno 


G\"5^le 


ATTAommiT— Bahkk 


0  expr«8B  warranty 


not  of  the  forgwy .     _  ,  

was  made  ef  ttie  geouiiieneBs  of  the  paper. 


ATTAOHBUVT.    Sm  Banxbuftoi,  1-4. 

ATTOBNETS. 

A  power  of  aitoroej  to  prosecnte  a  dalm  for 
otie  half  of  the  recoverr,  on  which  la  todorseil 

a  aubstitutlOQ  of  pkiDtlff  u  aitomey,  contaio- 
ioft  DO  assign  meat  of  anjapeciflc  Interest  in  the 
claim,  and  do  proviaioo  creating  aDV  lieu  upon 
it  or  Its  proceeds,  dott  not  give  plaintiff  sn^ 
equllAble  lien  on  the  fund  by  distinct  appropn- 
atioD,  or  abow  any  agreemciit  for  his  payment 
out  of  it.     Bartar  v.  W^itt,  112 


se  Bauks,  1-4.         ^ 
BANKBUPTCT.    Bee  also  Oocxtb,  4. 

1.  A  discbarge  lu  bankruptcy  does  not  pre- 
vent an  atUchinr  creditor  from  taking  Judg- 
ment Dgaiost  Ibe  aebtor  Id  such  limilod  form  as 
DiHV  enable  him  to  reap  the  benefit  of  his  at- 
lachmenL     BiU  t.  HaTding,  1083 

2.  Where  a  bood  given  bv  defendant  Id  at- 
tachment is  executed  before  the  commencement 
of  proceedings  In  bankruptcy,  the  discbarge  in 
banliniptcy  proiccU  him  from  liability  to  the 
obligees,  so  tliat,  in  bd  action  on  the  twnd 
against  him  and  his  sureties,  any  judgment  re- 
covered by  the  plaintiffs  must  be  accompanied 
by  a  perpetual  stay  of  execution  against  him; 

'  but  his  discharge  does  not  preveoi  that  Judg- 
ment from  being  rendered  generaHy  a^Dst 
them.  Id. 

3.  Wlien  the  attachment  has  been  dissolved 
by  the  deteodant  entering  Into  a  bond  or  re- 
cognizance, withsurclies,  conditioned  to  pay  to 
the  plaintiffs  any  Judgment  rendered  a^nst 
him  on  final  tnal,  there  is  nothing  in  the 
BaDkrupt  Act  to  prevent  the  state  court  from 
rendering  a  iadement  against  tbe  bankrupt, 
notwithatanduighisdiscbaree,  for  the  purpose 
of  enabling  pontiffs  to  proceed  against  the 
sureties  In  the  bond  given  on  the  attachment 

Jd 

4.  Wbeo  an  attachment  against  a  bankrupt 
mnains  In  force,  tbe  creditor,  notwithstanding 
his  discbarge,  may  have  Judgment  against  him, 
to  be  levied  only  upon  the  property  attached, 

Jd. 
0.  Where  a  produce  dealer,  aa  an  accommo- 
dation, collected  money  for  parties  at  their  re- 
quest, and,  without  fraudulent  intent,  depos- 
ited the  proceeds  to  hii  own  credit  with  bisowD 
funds,  and  before  be  paid  it  over  was,  by  an 
unexpected  levnlaion,  forced  into  bankruptcy, 
the  debt  Is  not  one  created  by  fraud  or  by  de- 
falcation while  acting  in  a  fiduciary  capacity, 
within  the  meaning  of  D.  B.  Rev.  B(at.  §  &]1T, 
so  as  to  exempt  It  &i)m  bis  discharge  under  the 


BAITKS.    See  also  Etidbkob,  6;  EusBAini 
abdWifb,  4;  Ldotatioit  OF  AonoKB,  S; 
Taxes,  17, 18. 
1.  If  a  bank  be  accustomed  to  take  special 

deposIUotbcnidaaiHinocfca,  and  tbiaia  known 

1118 


and  acquiesced  In  by  (he  directors,  and  the- 
property  thus  deposited  Is  lost  by  the  givsa 
carelessness  of  the  bank,  a  liability  ensues  ini 
like  manner  as  if  tbe  deposit  bad  been  author- 
ized by  tbe  terms  of  the  charter.  JTonAdAM 
Batik  Y.  WaUetr,  S69' 

2.  The  execution  of  a  receipt  or  oertificale  by 
the  assistant  casbier,  for  a  special  depodl  of 
bonds,  and  its  transmission  by  the  bank  to  the 
depositor,  creates  the  relation  of  bailor  and 
bailee  between  the  latter  and  the  bank,  and 
makesitanactofgroBS  negligence  for  the  bank, 
to  deliver  or  dispose  of  or  appropriate  the  ae- 
curiUea  without  the  depoeilor's  direct  atilhot- 


Ity. 


t.  A  bank  had  no  right  ti 


Id. 
deliver  bonds 


intended  to  deliver  them  to  another  bank  a 
entity  for  a  loan  to  his  firm,  and  also  knew  ibsi 
such  use  of  the  bonds  was  an  improper  dispoM- 
tion  of  tliem;  and  such  delivery  for  such  uas 
rendered  the  bank  a  party  to  the  misappropria- 
tion of  the  bonds  and  liable  to  tbe  depoeitar  for 
their  valtie.  Id. 

4.  The  appropriation,  by  a  bank,  of  senut- 
ties  specially  deposited,  to  the  payment  of  a. 
debt  due  to  the  bank  by  a  firm  In  wbidi  Ihe- 
agent  who  made  the  deposit  was  a  partner,  at 
the  request  of  such  aj^ent,  but  without  author- 
ity of  the  depositor,  is  an  unlawful  appropiia- 
tioD.  Jd, 

G.  The  statement  in  the  receipt  for  bonds  de- 
posited with  a  bank,  that  the  agent  for  the  de- 
positor hod  placed  the  securities  with  the  bank 
on  special  deposit,  is  virtually  a  itaiement  that 
the  depositor,  by  such  agent,  had  placed  the- 
securities  with  it  on  special  deposit.  Id. 

6.  Where  securities  are  pledged  to  a  bookM- 
forthepaymeniof  a  particular  loan  or  debt,  b«- 
has  no  lien  on  the  securities  for  a  general  bal- 
aoce  or  for  the  payment  of  Other  claims. 
Rej/net  v,  Dumont,  B34 

7.  A  general  lien  in  favor  of  a  bank  or  banker 
may  be  implied  from  the  usage  of  the  business, 
but  It  does  not  arise  upon  securities  acciden- 
tally In  tbe  possession  of  tbe  bank,  or  not  in  ita^ 
posseaslon  In  the  course  of  its  business  as  aucb, 
or  where  the  securities  are  in  its  hands  under 
circumstaDces,  or  where  there  is  a  particular 
mode  of  dealing,  inconsistent  with  such  general 


lien. 


Id. 


8.  Bondsnotlodgedlnthehandaof  abanker 
in  theordinarycourse  of  banklngbusiness,  but 
for  a  speciflc  purpose,  and,  when  that  purpoa*- 
was  accomplished,  permitted  to  remain  for  safe-  ■ 
keepini;,  are  not  subject  to  a  banker's  Iten  for 
tbe  ultimate  debit  balance  In  favor  of  the  tnoker 
against  the  parties  who  placed  them  there.     Id. 

9.  It  is  sufficient,  under  U.  S.  Rev.  Slat. 
S  0S42,  to  invalidate  a  transfer  bv  a  national. 
bank,  that  it  was  made  in  contemplation  of  in- 
solvency, and  either  with  a  view  to  prevent  tb« 
applicationof  Ibeasiietsof  tbebankin  the  man- 
ner prescribed  by  U.  S.  Rev.  StaL  chap.  4,  tiL 
63,  or  with  a  view  to  the  preference  of  one  cred- 
itor to  another.  National  SBcutilj/  Bani  t. 
BuOer.  083- 

10.  A  transfer  of  assets  of  a  national  bank  to- 
a  creditor  bank,  made  after  the  directors  hadi 
voted  Uiat  the  bank  should  go  Into  liquidat]o» 

127,  1S8,  189,  180  V.  S. 


BiLLa  UTD  Notes  ;  Bo:<i>s. 


landibould  be  dosed,  and  tbatarecelTerahould 
be  appointed,  U  rotd  althougb,  on  tbe  part  of 
the  creditor  bank,  there  was  no  koowledn  or 
«o«pidDnatUiat  time  tbat  the  tranefeiring  bank 
waa  Insolreat,  or  contemplated  inaolvencT,  or 
was  not  doing  busineee,  or  that  iU  directon 
bad  Toted  to  dose  It,  or  that  application  was 
to  be  made  for  a  receiT«r,  and  although  the 
transfer  took  place  before  the  application  for 
a  receiver  was  made.  Id. 

11.  Any  BubBequent  agreement  between  two 
natlonsl  banks,  made  after  the  receiver  of  one 
of  them  has  been  actually  appointed,  cannot 
Affect  hlB  rlghta.  Id. 

BILLS  AHD  NOTES.  See  also  Dotbiot 

or  COLUKBIA,  10. 

1.  When  the  maker  of  a  negotiable  Inslm- 
ment  lawfully  cfloeels  It  before  maturity,  bis 
llabilitv  upon  it  is  extiuguislied,  and  cannot  be 
reviveu  without  his  consent.  It  is  Immaterial 
whether  the  cancellHtlon  is  by  desrroylng  the 
instrument,  or  by  writing  or  stamping  words 
•at  lines  In  Ink  upon  Its  ^ce,  provided  the  in- 
strument, in  the  condition  In  which  he  puts  it, 
unequivocally  shows  that  It  has  been  canceled. 
Dittriet  of  Columbia  v.  Oonua,  1041 

2.  A  promissory  noie  signed  "Peninaular  Ci- 
gar Co.,  Goo.  Moebs,  8ec.  &  Tress.,"  payable 
to  the  order  of  "Gleo.  Moebe,  Bee.  &  Treas.," 
and  indorsed  "Geo.  Hoebs,  Bee.  &  Treas.,"  Is 
-drawn  by,  payable  to,  and  Indoned  by,  the  cor- 
poration.    Folk  V.  MoeU,  SOS 


n  anapplicationtosellreal  .  __ 

the  court  may  accept  one  surety  only  if.  he  has 

«uffidenl  property.     Arrotumith  v.   Oleaaon, 

SBO 

S.  Overdue  conponsdetached  trombondabe- 
fonsale,  and  which  remain  the  property  of  the 
company  that  issued  the  bonds,  are  not  entitled 
lo  preference  in  payment,  in  the  banda  of  an 
asslgnfe,  over  the  coupons  sold  by  Ihecompany 
with  the  bonds  and  subsequently  falliag  due. 
Wood  T.  Oiiarantet  TmU  4  &if<  DepoHt  Oo. 
4TS 

8.  Where  coapons  hare  matured  before  as- 
signment of  them,  any  defense  wbjch  existed 
against  them  in  the  hands  of  the  assignor  Is 
available  against  the  asKignee.  M. 

4.  Where  tbe  Let^lslalure,  being  tbe  source 
of  exaction  imposed  upon  tbe  issaance  of  ma- 
Dicipal  bonds,  nss  created  a  board  authorized 
to  determine  whether  such  exaction  has  been 
complied  with,  its  finding  Is  conclusive  as  to  a 
bona  fide  purchaser.    Za««  County  v,  Grafiam, 

1065 

5.  Where  the  aUndard  of  tbe  valfdity  of 
monidpal  bonds  is  created  by  tbe  Constitution, 
and  in  that  standard  two  factore  are  to  t>e 
considered,— one  tbe  amount  of  assessed  val- 
ue, and  the  other  the  ratio  between  that  as- 
sessed value  and  tbe  debt  proposed,— these 
being  exactions  of  tbe  Constituiion  itself,  it  is 
sot  wltbin  the  power  of  a  Legislature  to  dis- 
pense with  them,  ellber  directly  or  indirectly. 


S.  If  the  fact  necessary  to  the  existence  of 
municipal  aulborlty  to  issue  bonds  is  by  law 
ascertained,  not  offldally  by  the  officers  charged 
with  the  execution  of  the  power,  bnt  by  refer- 
ence to  some  express  and  deSnite  record  of  a 
Sublic  character,  then  the  authority  to  act  will 
epeod  upon  the  existence  of  the  requisite  fact 
asshownby  the  record,  and  not  upon  its  ascer 
tainment  and  determination  by  anyone.  All 
persons  daimtng  under  the  exerdae  of  such  a 
power  may  be  put  to  proof  of  the  fact  made  a 
condition  of  its  lawfulness,  notwithetandina 
any  redlals  in  the  instrument  l£ 

T.  The  purebaser  of  munidpal  bonds  Is  hdd 
to  know  the  constitutional  provisions  and  the 
statutory  resirlctiona  bearing  on  tbe  qnotion 
of  the  authority  to  issue  them;  also  the  redtala 
of  the  bonds  he  buys;  while  on  the  other  hand, 
if  he  acts  in  good  faith  and  pays  value,  be  is  en- 
titled to  the  protection  of  sucli  redtals  at  facts 
as  tbe  bonds  may  contain.  Id. 

B.  A  redial  in  municipal  or  county  bonds 
doesnot  extend  to  or  cover  matters  of  law;  and 
a  certificate  reciting  tbe  actual  facts,  end  that 
thereby  the  bonds  were  conformable  to  tbe  law, 
when,  Judidally  speaking,  they  are  not,  will 
not  make  ihem  so;  nor  can  it  work  an  esloppel 
upon  tlie  county  to  daim  the  protection  of  the 
law.  Id. 

9.  Where  the  recitals  of  munidpal  bonda  are 
merely  to  the  effect  that  the  atatule  has  been 
fully  complied  with,  and  there  is  no  recital  that 
the  constitutional  requirements  have  bran  ob- 
served, there  Is  no  estoppel  of  the  munidpalitf 
as  to  constitutional  questions.  Id, 

10.  In  abond  issued  by  a  county  In  Colorado, 
no  recital  as  to  Ihe  amount  of  the  assessed  tax- 
able valuation  of  the  property  to  be  taxed  for 
the  payment  of  the  bonds  can  take  the  place  of 
the  assessment  itself,  nbere  the  amount  as  fixed 
by  reference  to  that  fecord  is  made  by  the  Con- 
stitution the  Blandara  for  measuring  (he  limit 
of  tbe  municipal  power,  and  Che  ascertainment 
of  that  fact  la  not  submitted  to  the  county  ofQ- 

11.  Thelssueofbondabyftconntycourt  un- 
der Ita  seal,  recltine  that  tbey  are  issued  pursu- 
ant to  an  orderot  that  court  authorized  I^  vote 
of  the  people;  and  the  order  appearing  on  the 
records  of  the  courl,  showing  that  under  and 
by  virtue  of  tbe  siiiiute  Ae  county  had  issued 
and  delivered  tbe  bonds;  and  tbe  payment  of  In- 
terest on  the  Itonds  for  several  years, — estopped 
tbe  county  from  urging,  as  against  a  bonaJUlt 
holder  of  tbe  bonds  and  coupons,  the  existence 
of  any  Irregularis  In  the  making  of  the  sub^ 
scription  or  the  issuing  of  the  bonds.  Living- 
iton  County  v.  Forlttiumth  Nat.  Bank.        8S9 

18.  Town  bonds  isaoed  under  the  New  York 
Act  of  1871,  in  regard  to  the  New  York  and 
Oswego  Midland  Railroad  Company,  without 
any  previous  action  of  the  company  designating 
all  the  counties  through  which  would  pass  the 
road  authorized  by  such  Act  of  1871  to  be  con- 
structed, are  isfned  without  authority  of  law, 
and  cannot  be  tbe  foundation  of  a  judgment 
against  tbe  town.    Pwdy  v,  Lansing,        681 

18.  In  mtnoia.  ooder  Ihe  Act  of  April  16, 


C»,Wigle 


.oamtABiKB— CuiitiKBa. 


have  otea  compiled  with.  Id  order  lo  mace  sucb 
bonds  TalSd  ana  binding.  Sarman  :6liie.  Bank 
T.  FyankUn  ChutOg,  S19 

U.  The  minoli  Act  ot  April  16.  1808,  does 
Bot  nquira  tbat  the  state  udltor  iball  deter- 
mine or  oerUfy  Ibst  county  bonds  hsTe  been 
regulnri  J  or  leftaU;  Issoedi  and  the  municipal- 
ity iMuinit  tbe  bonds  is  not  estopped  1^  U«  r«- 
gbtiy  or  his  certlBcate  of  r^lstry.  Id. 

IB.  A  BSTlogs  bank  which  parchssed  bonds 
of  a  connty  tn  lUlools  was,  cotwlthstandlDg 
tbe  recitals  on  tbe  face  of  them,  chargeable 
with  notice  of  tbe  provMon  of  the  niinoTs  Act 
of  April  10,  1S69,  which  had  been  Id  force  be- 
fore tbe  date  oained  on  the  face  of  the  hoods 
as  tbe  date  of  tbe  election,  and  before  the  date 
named  on  the  bonds  as  the  date  of  thrir  Issue, 
and  also  of  the  construction  ifiren  to  such  stst- 
utoiy  proTisloD  by  the  Supreme  Court  of  1111- 
UfdB  prior  to  tbe  issue  of  these  bonds.  Such 
Interprelution  of  the  Aotof  April  Id   1888,  sc- 


16.  Tbepowerof  amunldpalcorporattoD  to 
subscribe  (or  stock  In  a  nflroad  company, 
which  must  be  ezmesslr  cbnfened  by  statute, 
does  not  cany  wllh  It  tba  power  to  Inue  nego- 


does  not  auUioriie  the  Issue  of  negotiable 
bonds.  li. 

1&  TbeTeooessecActofJuiMSS.tsn.does 
not  confer  any  authority  fortheglTingor  loan- 
ing of  credit  upon  any  mnnldpallty,  or  confer 
the  right  upon  any  municipality  to  become  a 
stockholder  with  others  Id  any  corpcrstloQ.  ItL 

19.  Tbe  Tennessee  Ac»  of  March  23,  I87S, 

Buthorlied  the  issuing  of  bonds  by  munldpall- 

tlea  tar  matured  debts  only.    KeUq/  t.  Milan, 

77 

aa  The  TeoDeasee  Acts  of  Feb.  26,  1868, 
Dec  16, 1871,  aod  Feh.  8. 1S70,  do  not  author 
lie  the  bene  ot  railroad-aid  bonds  by  a  munlci- 

tllty  payable  in  tan  years.    Norton  r.  Dytrt- 


paUty 
utrg. 


growl      

D  be  inquired  Into. 

28.  Under  the  Tennessee  Act  of  Feb.  8, 

1871^  power  was  gtna  to  the  dty  d  Bronns- 

vOle  lo  tax,  lo  pay  InteieM  on  and  create  a 

tfnHtig  (and  for  the  redemption  of  bonds  au- 


of  Hay  5, 1870.    BtvimniOe  Jiuiiie  Ditl, 
Loagat, 

SB.  llie  Tenneasee  Act  of  Feb.  8,  1870, 
ferrlng  upon  tbe  .town  of  Browusrille  the 
wOOumy  to  Issue  oorporatlon  bonds  la  aid  of 
nUroads,  cannot  be  availed  of  under  tbo  prori- 
slons  of  the  Ooustltudoo  of  Tennessee  which 
was  adopted  March  96, 1870,  and  went  Into 
1120 


effect  Mar  6  In  that  year,    JVMm  t.  Avtnw- 
viOt  Ttvrinp  Ditt.  774 

U.  The  proceedings  resulting  In  the  Isew  ot 
bonds  having  been  lollisted  H^  11, 1870,  tn 
days  after  the  ConsUtuthKi  want  Into  «ff«et, 
and  tbe  elcctton  held  June  11  foDowtng,  thcfs 
was  no  authority  lo  bold  an  electton  and  lo  Is- 
sue IxQds,  and  thdr  holders  cannot  reconr. 
IL 

BOUHO  ARIES. 

Owners  of  adjacent  tracts  of  land  are  not 
bound  by  consent  to  a  boundary  wblcb  hts 
been  defined  under  a  mistaken  appreheusioii 
tbat  it  is  the  true  line,  each  claiming  only  the 
true  line  whenver  It  may  be  fonnd;  aod  In 
such  case  neither  party  Is  precluded  or  estm- 
ped  from  claiming  his  owd  rights  under  tbe 
true  one,  when  diioorered.  Sehraeder  JKa.  4 
JOS-  Cb-  V.  Fiielcor.  7» 


N.  Y.  Pea.  Code,  g  7S.  relating  to  bribeiy, 
goTems  only  esses  committed  after  the  Fensl 
Code  took  effecL    JeuAtUT.Jfew  York,       886 

BROKERS.    Bee  also  Damaoks,  S. 

1.  In  the  absence  of  a  special  Hgre«iient  to 
the  contrary,  it  la  the  principal's  judgment, 
and  not  that  of  the  broker,  that  is  to  control  In 
the  purchase  and  nle  d  stocks.     QaUgtiar  t. 


to  follow  the  dhwdons  of  his  principal,  or 

give  notlos  that  be  declines  to  continue  the 

agency.  Id. 

8.  Where  the  principal  directs  his  bnAv, 

S'  telegram,  lo  change  one  stock  Into  another, 
e  broker  sbould  give  prompt  notice  by  tele- 
gram If  be  refuses  to  make  the  change;  and  a 
delay  caused  by  notif  vlng  the  principal  by  mail 
is  inexcusable,  and  tne  oroker  la  liable  to  his 
prindpalfortbedamagesnalalDedtberehy.  id. 
4.  Where  tbe  broker  sells  stock  of  his  prin- 
cipal snd  renorts  the  sale  to  the  latter,  If  be  ex- 
presses no  alssstlsfacUou  with  the  sale  at  the 
time,  be  is  not  entitled  to  damages  on  account 
of  the  sale.  Id. 


0ARBIBB8.    See  also  InnmUKS,  U,  XL 


signedhy  bim  thereoD,  and  not  upon  tvpsesea- 
talons  made  by  an  officer  of  Ue  company. 
JTmAst  v.  at.  Lovit,  I.  M.  A  8.  B.  Oo.         M» 

8.  Where,  by  the  contract,  a  stamp  upon  a 
ticket,  made  by  an  agent,  nas  a  condition  pre- 
cedent to  tbe  right  to  a  return  pasasge,  no 
agent  or  employfl  of  the  railroad  company  was 
autborlied  to  waive  the  ooodltioo.  Jd. 

8.    Where,  by  tbe  contract  contained  oo 


tberendol 

4.  Tbe  owner  of  a  general  ship  canrlng 

goods  fcr  hire  in  Internal,  coasting,  or  foreign 

U7,  188.  189.  ISO  II.  tt 
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commerce,  Is  ft  common  carrier,  with  tlie  Ua- 
fAlity  of  an  iniaret  agaloBt  losses,  eiceot  from 
frresiatible  cftTiaes— u  tfae  act  of  Gixl  and  public 
KDemles.  Uverpixildb  0.  W.  Steam  Ot.v.  Phenix 
Iiu.  Co.  788 

5.  An  ezceptlOD  In  tlie  Ull  of  lading  of 
poila  of  the  Ma  or  other  specific  pwlli  does  not 
exempt  the  carrier  from  liBbfUty  tor  loas  or 
damage  from  one  of  tbose  perlla  to  which  the 
D^lficnce  of  titmeelf  or  hla  Mmats  has  cod- 
Irlbuted.  Id. 

6.  The  clanse  to  a  hlU  of  lading,  that  the 
carrier  should  not  be  reipoiulble  tor  loM  <w 
damage  hy  the  DeiUs  of  (he  sett  aiistDg  ttom 

'the  Dwigence  of  the  master  and  crew  of  the 
ship,  (Dd  not  relieve  him  bom  such  leapoorf- 
bilfiy.  id. 

1.  An  express  stlpalatlon  \sj  anj  common 
carrier  for  hire,  In  a  contract  of  carriage  that 
he  shell  be  exempt  from  llabllitT  tor  lowcs 
caused  by  the  Deglieeoce  of  himself  or  his  ser- 
vants. Is  nnreasoDable  and  contn^  to  publio 
poller,  and  conaeqnentlj  void,  mi;  /ntnun  t. 
Saath  OarM»a  R.  Co.  US 

8.  Refusal  by  a  shipper  to  enter  Into  a  con- 
tract that  the  carrier  shall  not  be  liable  nnlees 
the  owner  shall  loaure  for  its  beneSt  is  no  de- 
fenae  lo  an  action  to  compel  transportation  t^ 
thecarrler.   InraaRy.8»uthOar<^inaR.0o.Va 


shall  have  the  beoefll  of  any  Insurance  which 
may  have  been  effected  thereon,  dose  not  com- 
pel the  owner  to  Insure  tat  the  canter's  benefit; 
but  If  at  the  Hme  of  the  lose  tbe  owner  baa  any 
iDsurance  aTallable  to  tbe  carrier,  which  he 
wrongfully  refuses  to  allow  tbe  carrier 
beneOt  of.  the  latter  U  enUtled  to  a  com 
cUm  therefor.  Id. 

10.  A  common  carrier  Is  not  eetopped  from 
decaying  that  it  has  clothed  its  agent  with  ap- 

Ertnt  authority  to  do  tbe  ad,  where  he,  hav- 
j  authority  to  sign  bills  of  lading,  has,  acting 
by  collusion  with  another  person  solely  for  a 

Jiurpoee  of  their  own.  Issued  a  bQl  ^  lading 
or  gboda  which  never  came  Into  the  poaesMlon 
of  the  carrier.  FrieiUmder  v.  Tna$  d  Pae. 
B.  Co.  OOl 

11.  The  agent  of  a  railroad  company  at  one 
of  its  stations  cannot  bind  the  company  by  the 
execution  of  a  Ull  of  ladlnr  for  goods  not  actu- 
ally placed  in  his  possesion,  and  by  ita  de- 
livery to  a  penoe  fraudulently  pretending,  in 
oollusloo  with  such  agent,  that  be  bad  sfalimed 
each  goods  In  frivor  of  a  party  without  notlM, 
with  whom,  In  furtherance  of  the  fraud,  the 
pretended  shipper  negotiates  a  draft,  whh  tbe 
nine  Mil  of  lading  attached,  id. 

13.  The  Iwlslature  of  a  State  has  tbe  power 
to  prescribe  the  cbargea  of  a  railroad  company 
tor  the  carriage  of  persona  and  merdiandlse 
within  its  limiia,  In  uie  absence  of  any  provi- 
sion lo  the  charter  of  the  companv  consiituting 


coMltlons  amounting  tothet^dngot  property 
for  public  use  without  ]nst  compeosaUon,  sikI 
that  what  Is  done  does  not  amoimtto  a  regu- 
lation of  foreign  or  Interatata  commerce. 
Storgia  B.  «t  Btg.  Co.  v.  Bmitk,  877 


OASES   CERTIFIED. 

1.  The  question  certUed  to  the  Supren* 
Court  of  the  United  Btates  upon  a  dlSeranoe  of 
opinion  between  the  judga  of  tbe  drci^t 
court  must  be  a  distinct  point  or  inopodtioik 
of  law  clearly  stated,  so  that  It  can  he  detlnitely  ' 
answered  without  regard  to  the  other  Issues  of 
law  or  fact  In  the  case.  Fin  Jnt.  Amo.  v. 
WidAam,  V» 

9.  It  must  be  a  qnestlon  of  kw  only,  and 
not  a  question  of  fact  er  of  mixed  law  and  fact; 
it  must  not  involve  or  Imply  a  condnaion  or 
Judgment  upon  the  wdijit  or  effect  of  testi- 
mony or  fitcta  adduced  ui  the  cause,— as,  for 
example,  a  qoeetlon  of  fraud.  id, 

8.  It  muat  not  embrace  the  whole  case,  evea 
when  Its  decision  tuna  upon  matters  of  law 
only,  and  even  though  it  be  sidlt  up  Into  tfa» 
form  of  questions.  id. 

4.  The  question  whether  parol  evidence  may 
or  may  not  be  Introduced  to  explain  such  doc- 
uments u  tbose  which  were  given  In  evidence 
by  the  defendant  presents  a  single  point  of  law, 
the  documents  being  of  tbe  same  general  cha- 
racter and  offered  to  loova  the  same  fact.    Id. 

0.  A  qnestlon  which  ask*  tbe  United  Statea 
Supreme  Court  to  decide  whether,  upon  all  tbe 
evidence  In  the  case,  the  defendant  was  enti- 
tled to  a  verdict,  cannot  be  properly  cerlifled 
to  that  court  Id. 

6.  The  Supreme  Court  <a  the  United  8Ule» 
cannot  take  jurisdiction  of  a  case  upon  certifi- 
cate of  division  of  opinion,  where,  besides  thv 
manifest  attempt  to  refer  to  it  for  decision 
substantially  tfae  wfa<de  case  by  tlie  device  of 
splitting  It  up  into  several  quesoons,  neither  of 
the  qnestioiii  certiOed  presents  a  distinct  point 
or  proposition  of  law  clearly  and  predaeir 
stated.  Dublin  Tiep.  v.  MUfonl  FIm  Gmt  Bav. 
ItM.  SSS 

7.  A  question  certified  aa  to  whether  the- 
parties  are  entitled  In  law  to  recover  Judgment 

...  — >i-^  1-  .-_   — ggpj]  (Q  5g  ^n. 

Is  thus  ref  erredi 

Otrmania  F.  Itu.  Co. 

19» 

8.  A  case  which  the  court  has  no  power  to 
reconsider  at  the  term  following  Judgment  i» 
not  one  for  a  division  of  opinion.  In  which< 
ellber  tbe  court  or  tbe  circuit  jud^  (who  did 
not  Bit  upon  tbe  trial)  has  any  power  to  act. 
United  Statu  v,  Piit,  904i 


OEBTIOBARL  See  also  Atfui,  ah» 
Ebbor,  Bi. 

1.  A  writ  of  certiorari,  when  its  object  is  to- 
bring  up  after  Judgment  the  proceedings  of  an- 
infertot  court  or  trllmnBl  whose  procedure  i» 
not  according  to  the  coarse  of  tne  Gommon> 
law,  Is  in  the  nature  of  a  writ  of  error.  Sar- 
rit  V.  Barber,  867: 

3.  Although  the  srantlng  of  the  writ  of  cer- 
tiorari rests  In  the  discretion  of  tbe  court,  yet, 
after  the  writ  has  been  granted  and  the  lecuroi 


cording  to  fixed  rules  of  law;  and  tbelr  deter* 
mlnatlon  Is  reviewable  on  enw.  Id 

list  I 


to  then 


BotfordY. 


),  Google 
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t.  Aj>.  hj  tbe  Berised  Statutea  ot  the  Dis- 
ttfct  of  Columbia,  ao  appeal  Ilea  from  tbe  judg- 
ment of  a  Justice  of  the  peace,  his  proceediogs 
cannot  be  quasbed  bv  writ  of  certiorari,  unless 
for  want  of  Jnrisdlcuoa  appearing.OD  the  face 
of  bis  record.    Sarrii  t.  Sorter,  667 

-0HARTER.PART7.  See  Shiitiho,  7-9. 


CITIZENS.    See  alao  Coubtb,  82. 

In  order  to  effect  nicb  a  change  of  domlcil 
as  coDsiitutes  a  change  of  citizenship,  there 
must  be  actual  residence  in  the  place,  with  the 
InleatioQ  ifaat  it  la  to  be  a  principal  and  per- 
manent residence.    Morrit  t.  GUnwr,  690 

CLAIMS.  See  also  Coubts,  7,  9i  Iittkb- 
EffT,  8,  4)  Patektb,  GB. 
1.  U.  a.  Hev.  Btat.  §  8477,  rplstlni  to  tbe 
transfer  of  claims  agrinst  tbe  Uuileo  States, 
joes  not  prevent  a  lessor  ot  tbe  United  Stales 
from  devoting  the  rent  to  the  psvment  of  bis 
debia  b;  an  atsignmeot  recogoized  by  the  gov- 
«rnment.  Fnedman'i  Bat.  Bank  A  ZVtMt  Oo. 
v.ShepktrO,  163 

3.  Tbe  assignment  of  a  leaae  in  which  the 
United  States  is  leasee  Is  not  void,  under  U. 
S.  Rev.  Stat.  S  8787,  relating  to  the  transfer 
ot  contracts  with  tbe  United  states.  Id. 

8.  The  Act  of  Congress  of  July  8,  1888,  re- 
ferring to  the  Court  of  Claims  for  adjudicatioo 
claims  for  property  impressed  into  the  service 
of  tbe  United  States  in  1857  by  orders  of  Col- 
onel JohDBioD,  in  the  Utah  expedition,  as  well 
as  for  property  alleged  to  have  been  s.ild  to  the 

Kvemmeot,  does  not  embrace  allowances  for 
ses  consequent  upon  the  refusal  of  Colonel 
JuboBton  to  permit  plain  tiffs  trains  to  proceed 
upon  Ibeir  journey,  arising  Trom  the  mere  de- 
lay and  detention  caus^  thereby.  Vniud 
3(ata  T.  Jncin,  M 

4.  The  Act  ot  Congress  of  Feb.  26,  1866, 
for  the  relief  of  Joseph  H.  Cumming  and  otb- 
>en,  gave  the  Court  of  Claims  Jurisdiction  of 
tbe  particular  demand  named  therein,  and  au- ' 
Ihorized  it  to  give  such  Judgment  ae,  under  tbe 
evidence,  would  be  consistent  with  law.  Con- 
gress thereby  intended  that  tbe  court  should 
determine  Uie  liability  -of  tbe  government  by 
the  settled  principles  of  law.  The  only  right 
waived  by  the  government  wasadefense based 
tipon  the  Statuta  of  Limitations.  FlBlntiSa 
were  not  entitled  to  Judgment  against  the 
United  Stales  in  any  sum  for  the  wrongs  com- 
plained of;  for,  if  tbe  revenue  offlceta  whose 
acts  caused  the  iniuir  did  notbing  more  than 
tbe  law  aulborixeo  them  to  do,  neither  they 
nor  the  government  would  be  liable  in  dam- 
ages; while,  if  they  acted  illegally,  they  would 
be  personally  liable  in  damages,  not  the  gov- 

iment.     UniUd  Stattt  t.  Oummtug,       1039 


1.  U.  8.  Rev.  Stat  %  J88S,  ^voms  the  fees 
to  be  allowed  to  clerks  of  diatnct  courts  In  the 
Territories  for  their  servlcea.  Unittd  State*  v. 
Atcriil,  B77 

2.  No  other  fees  can,  nnder  U.  a  Rev.  Stat 
$  1883,  be  aUowed  to  be  retained  by  clerks  of 

lists 


the  clerks  of  the  district  courts  named   in 


1.  Only  a  court  ot  equity  can  compel  tbe 
surrender  of  tbe  legul  title  U>  land  be)d  by  tbe 
defendant,  and  invest  tbe  plnintitT  with  IL 
Ruckman  v.  Cory,  7M 

3.  When  tbe  illegally  of  a  tax  sale  la  pates< 
upoo  tbe  face  of  the  proceeding,  tbe  juriidic- 
lion  of  a  court  of  equity  to  remove  a  cloud 
does  not  attach.     Lyon  v.  A^eg,  839 

8.  Under  the  California  Code  of  GIrD  Pro- 
cedure, one  out  of  possession  of  land,  assertiDg 
title  thereto,  may  maintain  an  action  to  deter- 
mine an  adverse  claim  or  interest  therein. 
More  T.  Steiniaeh.  SI 

4.  By  Ariz.  Act  1881,  chap.  59,  any  person 
owning  real  property,  whether  in  poaaessloii  lir 
not,  in  whicli  any  other  person  claims  an  ad 
verse  title  or  interest,  may  bring  an  aciii>n 
against  him  to  determine  the  adverse  claim  and 
to  quiet  the  plaintlCTs  title.  El;/  t.  Mib  Ma- 
<a>AA.R.  Co.  683 

COLLECTOR.    Bee  Dunxe,  13,  14. 

COMMERCE. 

1.  A  statute  prohibiting  the  manDfactnre  of 
intoxicating  llquots  is  not  invalid  as  s  regula- 
tion of  commerce  because  It  does  not  except 
from  its  operation  liquors  manufactured  for  ex- 
port.    Eida  V,  Pearton,  846 

a.  The  law  of  Texas  requiring  every  coia- 
mercial  traveler  or  drutnmer  to  obtain  a  license 
and  to  pay  a  tax  therefor  is  ud constitutional 
and  void  when  apjilicd  to  citizens  of  other  Stales 
soliciting  trade  in  Texas.    Ather  v.  Textu,  368 

8.  Iowa  Code.  §  4059,  making  the  ovrner  of 
Texas  cattle  which  have  not  been  winternl 
north  liable  for  any  damages  from  allowine 
them  to  run  at  large  and  to  spread  Texss  fever. 
does  not  contiict  with  the  paramount  autboriiy 
of  Congress  to  regulate  interstate  commem. 
EimmiMh  v.  Bail,  69S 

4.  Stateleglslatioaastognaliflcatlons.dntiea, 
and  liabilities  of  employes  on  railway  trains 
engaged  in  interstate  commerce,  to  provide 
against  accidents  on  trains  while  within  the 
State,  is  valid  in  the  absence  of  legislation  on 
that  subject  by  Congress.    JfatheiUe,  0.  d  3L 


subject  by  C 
i.  Co.  V.  Alal 


State  as  well  as  scross  tbe  Territories  of  tbe 
United  States,  and  of  taking  toll  thereon,  is  re- 

Sugoant  to  iLecommercial  clause  of  tbe  Uniied 
tales  ConsUtution.  Califomia  v.  Omiral  Pat. 
R.  Co.  IM 

0.  Congress  may,  in  tbe  exercise  ot  Its  powtt 
127,  128>  18».  130  Cb. 


OoinnMioimu — OaHmi'iiTiORAii  liAw. 


to  regoUte  tatenUto  commetce,  < 
aullioriEe  indMdnala  or  corpontloiis  lo  con- 
■troct,  railrowU  acron  tlM  State*  ud  Terrlto- 
timattbe  United  SUtes.  Id. 

7.  Tbe  telegrapb  la  U)  inalnimeot  of  com- 
merca    Batt«rman  v.  Wttltm  XT.  Telqj.  Oa.  S29 

S.  A  dnKle  tax,  aauaaed  under  s  aute  ital- 
4]te,  upon  Um  recripu  of  «  (elefn^pb  companr 
derived  from  inteistaU  u>d  demesne  ootDmerce, 
and  returned  and  UKSwd  without  aepenttiOD 
and  apporttonment,  la  loTaltd  ool;  in  propor- 
tloD  lo  tbe  extent  tbM  mob  receipts  were  derived 
from  InCentate  commerce.  Id. 

9.  A  tazoniotentateoonimercc.dlBtinKuiah- 
able  from  tbe  tas  on  domeatic  commerce,  will 
elone  be  reetralned. 


10;  Wbere  a  telemph  companj  tronsraiti 
meesacH  between  dUTerenl  Siatea,  and  bas  nc- 
cepled.  and  la  acting  under,  tbe  tel^ropb  law 


fWRsed  by  Coni[T««  July  34,  1866,  no  State  in 
wbicb  It  doea  biulneaa  can  require  It  lo  take 
out  a  license  for  Ibe  traoBactioo  tbere"*  La- 
ioup  V.  Fort  ijf  MoNb,  811 

11.  Telezraphlc  communlcatfona  carried  on 
tetween  difTercDt  States  are  lutenlate  com- 
tnerce;  and  anj  state  tax  ontbebuaineaa  ia  uo- 
conatltuliona].  Id. 

13.  A  general  license  tax  on  a  telenrapb  com- 

Jianj  doing  budnesa  in  different  Statea  affecta 
la  entire  bualneas,  loteratale  aa  well  as  domes- 
tic, and  la  anconatitutlnnal.  Id. 


of  an  iBtentate  cbarmcler  cannot  be  taxed. 
■Id. 

14.  A  Slate  cannot  tax  a  telegraph  company 
on  meeaagea  sent,  except  wbere  tbevBre  trana- 
(nltted  'wbollv  witbin  the  BlAte.  Watern  U. 
l^g.  Oo.  V.  Pm'niylvania,  SIS 

10.  An  asaeeaEnent  of  tbe  ateameTs  of  a  rail- 
nad  com  pan;  bf  tbe  Slate  Board  of  Equaliza- 
tion In  California  It  In  violation  ot  the  Conatt- 
tution  and  void,  and,  being  inaeparably  blended 
witb  tbe  other  property  aaseaaed,  tbe  whole  aa- 
eeaament  Is  void.  Oalifomia  v.  Central  A«. 
R  Co.  150 

16.  Franoblses  conferred  by  Con sress  cannot, 
without  Its  permlaalon,  be  taxed  by  the  State. 

COHMISSIOFEBB. 

A  United  States  commlaeloner  who  keepa  .. 
docket  by  direction  of  the  court  appointing 
blm,  and  enters  therein  tbe  proceedings  ii 
criminal  caaea  beard  and  dedaed  by  him,  i 
enlllled  to  the  aame  feea  allowed  to  clerks  of 
courts  by  U,  8.  Rev.  Stat,  g 
Blata  v.  EfiM. 


A  contract  of  a&relghtment  made  In  oob 
country  between  cltlsena  or  lealdents  thereof, 
and  the  perfonnance  of  which  begins  there, 
muBt  be  governed  by  the  law  of  that  country, 
uulem  the  partiea,  when  entering  Into  tbe  con- 
tract, clearly  manifest  a  mutual  Intention  that 
It  aball  be  governed  by  the  law  of  some  other 
country.  Id. 

5.  That  goods  shipped  were  to  be  delivered 
by  a  carrier  at  Liverpool,  and  tbe  freight  and 
immage  were  payable  there  in  sterling  curren- 
V3,  ana  that  the  vessel  was  stranded  on  tbe 

"  of  Qreat  BritsiD,  do  not  make  the  con- 

an  En  gliaii  contract,  or  refer  to  theEng- 

llBb  Ian  tbe  quratlon  of  the  liability  of  the  car- 
rier for  tbe  negligence  of  Uie  master  and  tbe 
"ew  In  tbe  courae  of  the  voyage.  Id. 

4.  The  rights  and  beneflts  Klven  to  the  ben- 
eficiary In  an  Inaurauce  policy  by  the  lawa  of 
the  State  wbere  It  ia  iaaued  are  aa  much  a  part 
of  tbe  contract  as  if  Incorporated  therein. 
Watiiinatfon  Central  Nat.  Bank  v.  Burnt,    870 

0.  If  a  person  nenda  bta  propertv  within  a 
luriadlction  other  Iban  that  where  he  reaidea, 
be  impliedly  submits  It  to  tbe  ru lea  and  regula- 
tiona  enforced  in  Ibe  country  where  be  placea 

WcUmorlh  Y.  BarrU,  712 

6.  Although  a  couri  of  one  Stale  will  give 
efTect  to  tbe  law  of  domldl  of  anctber  State, 
yet  tbia  is  a  mere  principle  of  comity  between 
tbe  courlfl,  which  moat  give  way  when  the 
Btatutea  of  a  country  where  the  property  U  sit- 
nated,  or  the  established  policy  at  Its  Ixwa, 
prescribe  to  itscourta  different  rule.  Id. 

1.  The  acknowledgment  and  recordloe  of 
conveyances  by  buaband  and  wife,  of  lands  in 
Virginia,  in  the  mode  described  by  the  lawgof 
that  Stale,  ia  eaaentlal  lo  pass  the  eatate  of  the 
wife  la  auch  land.    Seicall  v.  JJaymaker,    390 

a  The  statute  of  New  York  on  tbe  suhjcct 
for  death  by  neg;ligence  does  nf  - 
ase  where  the 

jSlateof  Newl_._. _. 

ject  to  Its  jurisdiction.  Utttt^e  v.  Th»AUuka, 

038 

ft.  Statutes  of  limitation  of  the  Slate  govern 

personal  actions  In  the  courts  of  tbe  United 

States.     Miehitan  Int.  Bank  v.  Eldred.     1080 

CONGRESS. 

Under  U.  8.  Rev.  Btat.  ^  Gl .  a  person  elected 
a  member  of  Congreaa  to  All  the  vacancy  made 
by  unaeatlng  a  member  who,  after  having  re- 
ceived the  proper  credentials,  and  been  placed  • 
on  tbe  rolls,  and  swum  in,  and  taken  bis  teaX, 
and  aerved  and  drawn  his  salnrv,  was  declared 
c.Bo  ui   by  tbe  House  not  elected  and  nia  seat  vacant, 
United  '*  entitled  to  compeoaation  only  from  tbe  time 
--- 'the  compensBllon   of  such   member   ceased, 
i^v.  Dnitad  State*.  US 


COHPBOMISB,    See  Cokt&aots.  34. 


See  CoBPORATioN^ 


1.  Tbe  nature,  tbe  obligation,  and  tbe  Inter- 
pretation of  a  contract  are  to  be  governed  by 
the  law  of  the  place  wbere  It  la  made,  unlesa 
4be  partiea  at  the  lime  of  making  It  have  some 
4>therl8w  In  view.  Littrpool  £  Q.  W.  8Uam 
-0>.  T.  Fhmbs  Int.  Co.  188 

U.  8.  BookSB.  T 


OOHSTITUTIONAI.    LAW.     See    also 
CoiofBRCE:  Co(iTitA<rr8,  29-88;  ConitTa, 

6;    iHBOLyKBOr    AKD    ABSiaHKEKT    FOB 

BsHEnr  OF  CnKoiToiia,    8,    9;  Intoxi- 
cATnts  Lrquons;  MdhioipaIi  Cokpoka- 

TIOKB,  4;  TbiAI^  S. 

.  A  Judicial  department  need  not  give  ef- 


)v  Google 


feet  to  statutory  enacHiieDU  forbiddm  by  tbe 
CoaitltutioD.    FmmO  t.  Fimiug^ania,       20S 

2.  If  Ihe  yraiia  of  a  coDatltutlonil  provitlon 
convev  a  definite  dumdIdk  which  involTet  no 
abiurditf  sod  no  coDtradicUoii  of  other  parts 
of  the  initruDient,  tben  that  meaolDg,  apparent 
on  the  face  of  the  lnBtnimetit,  mnst  be  accepted. 
Zote  (huntp  r.  SoOiru,  1060 

8,  ConMltutloiia  operate  pioapectirely  only, 
nnleei  on  their  face  the  cootrai;  Intention  It 
manifeet  beyood  reaaonable  queatioo.  Shrai*- 
part  y.  Cole,  S89 

4.  Where  property  and  eropIoymeDt  la  af- 
fected with  a  puollcuse,  the  busineas  In  which 
it  is  used  ia  aubject  to  leginlative  control  in  all 
respects  necessary  (o  prolect  Ihe  pablic  agsinBl 
danger,  injustice,  and  oppression.  Georgia  R. 
ABkg.  (k>.\.  Smith,  877 

5.  A  general  law  for  the  panlshtnent  of  of- 
feoses,  which  endeavors  to  reach,  by  its  retio- 
active  operation,  acts  previously  commltied.  as 
well  as  to  prescribe  a  rule  of  condact  for  the 
citizen  in  future,  is  void  fn  w>  far  as  it  is  retro- 
apective;  but  such  invalidity  will  cot  afCect  Ita 
operation  in  regard  to  fnture  cases,  Ja^n* 
Sia  York,  a 

6.  The  state  law  prohibiting  the  manufac- 
ture of  liquora  does  not  deprive  the  ovnera  of 
a  distillery  of  Iheir  property  without  doe  pro- 
cees  of  law.    Siifd  v.  Pearton,  844 


on  railroads,  and  providing  for  their  examina- 
tion, and  providing  a  fine  upon  any  company 
eroployini  any  peraon  for  such  advice  with- 
out a  certiflcate  from  ezandners,  is  not  invalid 
■1  a  regulation  of  commerce  or  as  deprivinz 
any  peiaon  of  property  without  due  process  of 
law.  NaAvOle.  0.  4t8l.L.B.  Of.  v.  Alabama, 
8SS 

B.  Requlrinft  a  railroad  company  to  psylfeea 
for  examining  petaooB  for  certain  railroad  Ber> 
vice  does  not  deprive  them  of  property  without 
due  process  of  law.  Id. 

9.  A  atal«  statute  maUng  It  a  misdemeanor 
punishable  by  fine  or  im^isonment  to  pra^ 
tice  medicine  without  a  certlflcate  from  the 
state  board  of  bealth  that  (be  practitioner  Is  a 
graduate  of  a  reputable  medical  college  Is  not 
nnconslitntional  as  depriving  bim  of  life,  lib- 
erty. «  propOTty  without  due  process  of  ' — 
J>ent  y.  Wet  Virginia, 
,  10.  Legisladon  la  not  open  to  the  charge  of 
deprivlnx  one  of  his  rights  witboutdue  procea* 
of  law.  If  it  be  general  in  its  operation  upon 
the  subjects  to  which  It  relates,  and  is  enforce- 
able by  usual  methods  adapted  to  the  nature  of 


theo 


Id. 


11.  The  statute  of  Hlssonri  authorizing 
■peclal  administrator  who  has  charge  of  a  da- 
cedent's  estate  during  a  contest  of  the  will  to 
have  a  final  settlement  of  his  accounts,  concln- 
dve  on  the  diatribulees,  without  notifying 
ognani  to  the  constitutfood 
le  process  of  law.  a«  the  reg- 

■e  of  the  eatale  has ^" 

nity  to  contest  the  account.  BoBardt 

II,  Whenever,  bw  the  lawi  of  a  Btote  m  by 
ttata  authorial  a  Ux  Is  Impoaed  upon  prop- 


mode  of  contesting  the  charge  ti 
,  In  the  ordinary  courts  of  Justice,  wltb 
such  notice  to  the  person,  or  such  proceeding 
in  regard  to  the  proper^,  as  it  appropriate  to 
the  nature  of  the  case,  the  Judgment  in  aod) 
proceedings  cannot  be  said  to  derive  the  own- 
er of  his  property  wtthout  doe  prooeaa  of  law. 
Walftm  V.  AMn.  541 

18.  The  Kentucky  statale  of  1B82  to  amend 
the  charter  of  the  dty  of  Louisville,  ao  f ar  as 
It  authorizes  the  cost  of  the  Improvements  of 
streets  to  be  asseased  against  the  owikers  of  lots, 
and  gives  a  lien  ibereon,  ia  not  In  conflict  with 
U.  C  Const.  I4tb  Amend,  g  1,  asamouniingto 
a  deprivation  of  propertv  without  due  proceaa 
of  law.  and  a  denial  of  tine  equal  protection  of 
the  laws.  Id. 

14.  Whenever  the  law  operaiee  alfte  Dpoi» 
all  persona  and  property  almilarly  sltualed, 
equal  protection  cannot  besald  to  bedeuied.  Id. 
16.  Publication  of  a  proper  notice  of  pro" 
ledings  to  lay  out  and  aaaei«damageaf<n'lMHl 
I  be  taken  for  a  railroad  is  due  process  of  law; 
and  if  a  nonresident,  by  failing  to  take  mea- 
sures to  be  represented  in  the  disposal  of  hi* 
property,  is  not  represented,  he  cannot  com- 
plain.   Buiing  t.  Saa  VaO^  B.  A  Imp.  Co. 
104S 

16.  A  Ftnie  law  making  a  railroad  company 
liable  to  )in  emplc^G  for  the  negligence  of  a. 
coempIoy£  does  not  conflict  with  the  Four- 
teenu  Amendment  to  the  United  States  Con- 
stitution. Mittomi  Pac.  S.  Oo.  v.  Maekan, 
107;  ilinruapMi  A  Bt.  L.  R.  Oo.y.  Berritk. 

]0» 

17.  Special  IwlslBtion  la  not  obnoxiona  to 
the  last  clause  ofthe  Fourteenth  Amendment, 
If  an  persons  sub^t  to  it  are  treated  alike.  Id. 

...  Corporations  are  penona,  within  the 
meaning  of  the  Fourteenth  Amendment.    Ed. 

19.  The  Fennsylrania  atatata  of  Hay  21, 
ISB,  prohibiting  ttie  adulteration  of  daiiT  pro- 
ducts, etc.,  is  a  valid  exercise  of  the  police 
power,  and  Is  not  repugnant  to  the  Fourteenth 
Amendment.  PowOl  v.  Ftnntyhmnia,  2SI; 
Wailcer  v.  Anns^tan^,  981 

30.  Whether  the  manufactui«  of  oleomar- 
garine involvesfuch  danger  to  the  public  health 
as  to  reqnireits  entire  auppreesioa  Uaqueetion 
for  the  deteTmination  of  the  legislative  deput- 
Dient,  whose  detennliutloD  Is  conclusive  upoa 
the  courts  unless  the  statute  infrlngea  rtght» 
secured  by  the  fundamental  law. 

31.  Alth 
ufacture  ol 


ippresdTe  to  thoae  n 


may  beoueoMi*- 
lufactoiing  or  sell- 

._^    _  _ „     M  Mw  aitide  of 

food,  yet  the  courts  cannot  interfere;  the  a^ 
peal  must  be  to  the  Legislatmn  or  to  the  balkit- 

22.  The  Fourtaenth  Amendment  to  the 
United  SUtea  Constitution  does  not  interfere 
with  the  exerdse  of  the  police  power  by  tb* 
Slate  for  the  protection  of  healtb  and  tbe  ptv- 
ventlon  of  fraud.  BL 

88.  No  privilems  or  Imaasltiee  of  dOtam 
are  aflTected  by  Iowa  Code,  g  40(V.  making 
owners  of  Texas  cattle  liable  for  allowing  tliem 
to  run  at  Isrge  and  spread  Texas  fev«r.  Eim- 
mitAv.BaU,  '    «» 

1>7,  11%  IBtk  UO  D.  IC 


Cioo^T 


COHTBHPT;   COSTIUCTt. 


24.  lowH  Code,  g  1889,  wblch  praridea  tliat 
a  nllwaj  corporatioD  nhlch  neglectato  pay  for 
stock  injured  or  killed  for  want  of  a  fence  on 
the  ride  of  Its  road  sball  be  liable  for  double 
tbe  value  of  Uie  itock  killed,  or  of  tbe  dam- 
agea,  Is  not  in  cooflict  with  tbe  Fourteentb 
Amendment  of  the  CoDBlitutloo  of  the  Uoiled 
States.    MinneapDlit  A  Bt.  L.  B.  Go.  y.  Beck. 


CONTEMPT. 

1.  The  power  to  pnoiali  for  ooolempt  (a  In- 
berent  Id  a  court.    Re  Terry,  40S 

2.  A  breacb  of  the  peace  In  open  court  ia  ■ 
direct  dieturbance  and  a  palpable  coatempt  of 
tbe  autboritj  of  the  court.  Id. 

S.  It  ia  competent  for  the  dicuit  court,  im- 
mediate!; upon  the  commission  in  lla  presence 
of  Bucfa  a  contempt,  to  proceed  upon  ila 
knowledge  of  the  facts  and  punish  Uie  off' 
er,  without  further  proof  and  without  iaeoe  or 
trial  io  any  form.  Id. 

4.  The  retirement  of  the  petltlaner  from  the 
court  room  into  another  room  of  Itae  same 
building,  after  be  had  been  guilty  of  misbe- 
havior in  the  presence  of  the  court  and  had 
TioleDllj  nbelructed  execution  of  Its  order,  did 
not  defeat  the  Jurisdiction  which  It  possessed 
to  order  on  (be  same  day  his  immediate  im- 
prisonment, without  other  proof  than  thataup- 
Silicd  by  its  actual  knowledge  and  view  of  the 
acta,  M>d  witliout  examination  or  trial  in 


1.  A  person  cannot  recover  for  service* 
procuring  a  contract  to  beentered  into  wblch  la 
forbidden  by  statute  or  by  public  policy,  where 
he  Is  privy  to  tbe  uDlawfiu  deslffn  of  Uie  pai^ 
ties.    Qffib*  V.  Ootuolidated  Oat  Co.  979 

3.  A  corporation  cannot  disable  itself  by 
coQiract  from  performing  the  public  duUes 
which  it  bas  undertaken,  or  by  agreement  com- 
pel itself  to  make  public  accommodation  aub- 
servient  to  its  private  Interests.  Id. 

8.  Tbe  aupplying  of  UlumlnBtlng  gas  is  a 
business  of  a  public  nature,  to  meet  a  public 
necessity:  and  where  auch  business  cannot  be 
restrained  without  prejudice  to  the  public  in- 
terest, contracta  imposing  nicb  restraints,  how- 
ever partial,  will  not  be  enforced  or  sustained, 
because  in  contravention  of  public  policy.   Id. 

4,  Anagreementlwtween  twogaacompanies 
of  the  same  citir,  for  the  abandonment  bv  one 
of  the  companies  of  the  discharge  of  ila  duties 
to  tbe  public,  and  that  tbe  pHce  of  gaa  as 
fixed  thereby  ahall  not  be  changed  below  a  <xt- 
tain  specified  rate  without  the  consent  of  the 
other,  where  one  of  Ihecompaniea is  prohibited 
by  statute  from  entering  Into  aucb  a  contract, 
is  an  illegal  contract.  Id. 

0.  Where  a  contract  was  with  aa  emp\oj6  of 
a  railroad  company  to  Induce  auch  employfi  to 
disregard  Its  obligatioos,  and  the  principal  per- 
son making  that  cootracton  the  part  of  tbe  em- 
p]oy£  WBB  a  director  and  stockholder  of  the 
raifroad  company  to  be  affected  thereby,  the 
contract  1«  void.  Weoddoek  Iran  Oo.  v.  BicK- 
fWTid  A  D,  ExUntion  0».  819 


8.  All  arrangementa  by  wbtrb  director*  ot 
stockholders  or  other  persons  may  acquire  g^n 
by  inducing  corporations  to  disregard  Ineir 
duties  to  tbe  public,  are  llle^  and  lead  to  u 


party,  for  a  coogidcration  to  be  received  from 
that  third  party,  to  violate  Its  engHEcment 
with  its  emplover  In  locating  and  constructing 
a  railroad,  and,  instead  of  selecting  the  short- 
est, ebeapest,  and  most  suitable  route,  to  locale 
the  road  by  a  longer  route,  and  thus  impose  an 
unnecessary  buraen  upon  Its  employer,  is  a 
void  contract.  Immoral  In  its  coQCeptiou  and 
CorruptLng  in  its  tendency.  Id. 

B,  Tbe  transaction  on  the  part  of  auch  third 
party  is  none  tbe  less  oQenslve,  because  of  the 
threats  of  tbe  extension  company,  that  if  the 
consideration  was  not  recdved  by  such  compa> 
ny  it  would  cause  the  road  to  be  located  on  a 
different  route.  Id. 

9.  Tbe  breach  of  a  parol  promise  as  to  an 
Interest  In  land  does  not  conatttut^  such  fraud 
as  will  take  a  case  out  of  the  Statute  of  Frauds. 
MooTt  V.  Oravfford,  878 

10.  Where  one  purchases  and  takes  tbe  title 
of  land  Inhla  own  name,  but  wltb  tbeinlention 
and  under  the  verbal  promise  to  convey  it  to 
another,  upon  cons  id  edition  (bat  she  should 
take  care  of  bim  durin;.'  the  remainder  of  his 

she  had  done  !□  the  past,  and  places  her 


to  a  specific  performance  of  the  promise  and 
to  a  conveyance  of  the  title  to  her,  after  hia 
death,  by  hia  executors  and  trusieea.  Broom 
V.  dutlon,  CM 

11.  Where  a  rallwav  company  orally  agreed 
upon  the  exchange  ot  land*  with  an  individual. 
although  the  contract,  for  want  of  tbe  signature 
of  the  corporation  or  Its  agents,  was  void  under 
the  Statute  of  Frauds,  yet  possessioa  taken  of 
tbeaeveral  parcels  in  pursuance  of  tbe  contract, 
and  continued  ever  since,  and  expenditures  for 
buildings  and  other  improvements  upon  the 
respective  parccl^  constitute  a  part  perform- 
ance aufflcient  to  take  tbe  contract  out  of  the 
operation  of  thestatute,  and  autbori7.e  a  decree 
for  its  full  performance.     Union  Pae,  B.  Co. 

McAlpijie,  873 

13.  The  fact  that  possession  of  land  by  a 
railroad  company  was  taken  before  tbe  ratifi- 
cation of  the  contract  by  resolution  of  tbe  board 
of  directors  of  tbe  company  did  not  Itnpair  tbe 
effect  of  that  poeseasion  as  an  act  of  ptirt  per- 
formance. Id. 

18.  Where,  before  tbe  rignlng  of  a  written 
instrument.  It  was  agreed  between  the  parties 
thereto  that  It  was  to  be  of  no  effect  unless, 
upon  consuitition  with  counsel  named,  the  de- 
fendants should  be  assured  that  the  transaction 
out  of  which  It  aroae  woa  lawful,  proof  that 
they  were  advised  by  such  counsel  that  such 
transaction  was  illegal  shows  that  the  instru- 
ment never  went  into  effect  and  the  condition 
upon  which  it  was  to  become  operative  never 
occurred.     Wart  v.  AUm,  668 

14.  Covenanls  are  to  be  conaldered  depen- 
dent or  Independent,  according  to  the  intention 

11» 


10.  The  action  of  a  dty  couodl  ndoptlDg 
the  recommendation  of  ita  committee  to  renew 
a  roDtract,  and  pajmenta  thereon  hj  It,  ma; 
be  held  to  <q>enl«  aa  an  effective  renewal  ci 
the  contract  with  the  dty,  aithoufth  lucb  re- 


16.  A  CooK  canDot  interpolate  a  atlpulatlon 
into  a  contract  which  U  not  Implied  therein, 
and  where  the  auironnding  ciicnmatanoea  do 
not  authoHie  or  lequlre  a  conitmctlon  of  the 
contract  that  would  import  such  a  Mlpnlatioi 
iDio  it    BMint  T.  Clai*.  28! 

17.  The  court  ti  bound  lo  give  effect  to  the 
tttpulatfoDB  Id  a  charter-party,  hot  not  to  pro- 
TlMotn  which  the  partlea  deliberatelT  omitted 
to  Insert  arier  the  omlMion  was  made  known 
lo  them.     OuUiford  v.  Vinet, 

IB.  The  obltgatinn  of  a  cooliact  for  exchange 
of  lands  with  a  railroad  company  was  not  tm- 
iwlied  by  the  fact  that,  wben  ndtifled  the  com- 
pany would  not  complete  the  excbacge,  the 
other  party  wrote  ashing  when  the  company 
would  be  ready  to  remove  its  track  from  the 
lands  and  come  to  a  settlement  for  Us  ase. 
Union  Pae.  R.  Co.  t.  MeAipine,  878 

10.  A  coDtract  for  granite,  whereby  the 
United  Slatea  agrees  to  pay  for  labor,  tools,  and 
materials,  "and  insurance  on  the  same,"  does 
not  create  a  liability  for  any  Insurance  where 
none  was  In  fact  eOecled  or  paid  for  by  the 
conuaclor.    TSUon  v.  Cnited  Stata,  686 

SO.  A  contract  whereby  the  United  States 
amamed  the  risk  ot  "damage  to  cutting  on 
aald  stone  while  being  transported"  does  not 
make  the  United  Stales  liable  for  a  loss  by  a 
peril  of  the  sea  during  transportation.  Id. 

81.  Where  a  contract  for  street  inprovement 
In  Washington  flies  the  prices  for  paving  and 
excavation  at  so  much  a  yard,  the  contractor 
cannot  charge  for  extra  work  for  stone  or  rock 
found  In  the  excavation.  Barnard  v.  Dittriet 
efCohtmbia, 


,  Where  a  contract  for  canving  the  mails 
subject  totheprorisIoDsof  we  Act  of  Con- 
is  of  March  S  1878  (17  Stat,  at  L.  558.  chap. 


281;  U,  S.  Rev,  Sit,  S4002),  which  authorized 
the  Postmaster-General  lo  readjust  the  compen- 
aatioo  to  be  paid  therefor,  graduated  by  the 
weigbt.of  the  mail:  and  by  subsequent  Acts 
■uch  ofUcer  was  directed  to  and  did  readjust 
such  compenaatloo,  giving  due  notice  of  the  re- 
adjustment to  the  oontraclcr. — the  latter  hav- 
ing received  Ifae  reduced  compensation  for  con- 
tinued service,  without  protest  or  objeclion, 
must  be  held  to  have  accepted  It  in  full,  and 
cannot  recover  the  difference  between  the 
amounts  actually  received  by  him  and  the 
amount  be  would  have  received  under  the  con- 
tract before  the  readjuatment.  Eattem  B.  Oo. 
T.  United  Statei,  730 

28.  Where  there  was  an  agreement  bv  plain- 
tiff to  furnish  machlnerv  and  to  put  it  in  oper- 
ation In  defendant's  mill,  and  one  Installment 
of  the  price  waa  lo  be  paid  on  the  delivery  of 
the  machlnen  and  before  the  compledon  of 
the  work,  and  where  the  completion  is  not 

"""" '     'uit  need  not,  In  _ 

1  paying  the  whole 


contract  price,  or  In  order  to  recover  damafea 
for  nlaintllTs  breach  of  contract,  take  out  the 
macnlneiy  and  tnterrupt  his  buslneas  to  obtain 
new  macblneiT  elsewhere,  SUUimB  A  ft. 
Hffi.  a>.  r.  PhOpi.  10S.1 

54.  Where  two  partlea  who  aeverally  hold 
liens  upon  personal  property  agree  that  the 
same  taw  be  sold  and  delivered  to  a  third  per- 
aon,  and  the  pioceeda  of  Uie  sale  divided  be- 
tween them  In  certain  proportlona.  neither  can 
thereafter  insist  upon  superiorly  of  lien,  aa  be- 
tween themaelvea.     OiifSat.  Sank  t.  Bunt^ 

TSS 

55.  Where  there  waa  an  agreement  for  the 
postponement  of  the  payment  and  to  pay  in- 
terest on  the  xnircbase  moner.  acceptance  of 
a  partial  payment  and  demana  for  perronnanee 
shows  that  the  contract  had  not  been  aban- 
doned. Broten  v.  Ovarantta  IVust  <t  &A 
litpBtil  Oo.  468 

S&  Time  may  be  made  of  the  essenca  of  the 
contract:  bnt  it  most  afDnnatlvely  appear  that 
the  parties  regarded  time  as  an  essential  ele- 
ment In  tfadr  agreement,  or  a  coun  of  equity 
will  not  so  regaKi  it.  Id. 

27.  In  a  suit  In  equity  to  set  aside  a  contract 
and  conveyances  by  which  lands  were  ex- 
changed, for  false  and  fraudulent  representa- 
liona,  where  the  evidence  shows  that,  In  mak- 
ing the  exchange,  no  reliance  was  placed  upon 
the  repreaentadons,  but  that  the  party  acted 
upon  his  OttQ  Judgment  and  upon  information 
obtained  from  third  persona,  no  ground  Is 
shown  for  mdntainlog  the  suit.  Bhifidt  v. 
Banbury,  565 

28.  If  a  case  of  fraud  be  estabUahed,  equity 
will  set  aside  all  transactions  founded  upon  It. 
by  whatever  machinery  or  contrivances  they 
may  have  been  effected,  whether  such  ma- 
chinery or  contrivances  consist  of  a  decree  of 
equity  and  a  purchase  under  it,  or  of  a  judg- 


...  The  inhibition  of  the  Constitution 
against  impairing  the  obligation  of  cooiracti 
is  wholly  prospective:  the  Stales  may  legtalaie 
as  to  conb^cts  thereafter  made,  as  they  see  tlL 
It  Is  only  those  in  eilslence  when  the  hostile 
law  Is  passed  that  are  protected  from  ItseCect 
Iknns  V.  Bennett,  491 

80  State  statules  limiting  I^e  right  of  a 
txedilor  to  enforce  bis  claims  against  the  prt^ 
erty  of  his  debtor,  whinb  are  in  exUtence  at 
the  time  a  contract  Is  made,  are  not  void  as  im- 
pairing the  obligation  of  the  contract.  Id. 

81.  The  rights  of  antecedent  creditors  ate 
protected  by  the  Constitution  of  the  United 
States  asalnst  any  impairment  bf  changes  in 
the  provisions  of  a  State  Constitution.    Strew- 

port  V.  Volt,  saa 

8i.  There  is  nothingODthefaceof  La.  Const. 
1870,  art  208,  evidencing  an  Intention  that  it 
should  be  applied  to  antecedent  contracts.    Id. 

38.  A  railroad  corporation  Is  a  private  corpo- 
ration, although  Its  usee  ore  pubUo;  and  a  con- 
tract embodied  in  terms  In  Its  cbartcT.  oc 
oecesaarilv  Im  plied  by  It,  is  within  the  consttln- 
tlonal  prohibition  against  Impairing  the  oUiga- 
tion  of  contracts  Geotyia  S.  4  &V-  Oo.  r. 
8mith,  877 
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COPTRiaHT;  COBPOBATHMII. 


84.  A  jjant  of  tbe  power  of  tozalion  hy  the 
Lef^Bluro  to  s  municipal  ooiporallon  is  nnb 
Ject  w  reTocaHon,  mMllflcatlOD,  and  cootrol  by 
tbe  LeKislature  of  the  SUM.  WiUiamton  v. 
Am  Jtrtey,  9IS 


luihoiized  iL  A  copyri^btcanaot  be  sustained 
KB  a  right  existing  at  common  law.  Bank*  v. 
Mawihtiter,  4SS 

2.  Wberetheoplaionordecisionof thecourt. 
and  also  the  Btatemeot  of  tbe  caw  and  the  «pl- 
labui  or  headoote,  are  exclusively  tbe  work  of 
tbe  Judges  of  tbe  court,  tbe  reporter  of  sucb 
Courtis  not  tbe  ttutfaorof  aoy  partof  sucb  mat- 
ter, and  be  cannot  obtain  a  copyright  therefor 
for  the  beoeflt  of  tbe  Bute.  Id. 

8.  Where  a  copyright  is  isketi  out  for  tlie 
State  bv  Ibe  reporter  of  a  court,  for  matter  of 
which  ne  is  not  tbe  author,  It  Is  to  be  regarded 
aa  if  it  had  been  taken  out  In  tbe  name  of  tbe 
Slate.  Id. 

i.  The  Judge  who,  in  bis  judicial  capacity, 
prepares  tbe  opinion  ot  de^on,  the  statement 
of  the  case,  or  the  tyUabwoT  Lcudnote,  cannot 
be  regarded  as  their  author  or  their  proprietor, 
in  tbe  sense  of  TJ^  B.  Rev.  Btut.  g  4958,  so  as  to 
be  aUe  to  confer  any  title  by  assignment  on  the 
Blate  Bufflcient  to  authorize  it  to  talte  a  copy- 
riftbt  for  sucb  matter,  under  that  section,  as  the 
assignee  of  the  author  or  proprietor.  Id. 

B.  Judges  can  themselvei  bare  no  pecuniar)' 
Inteiest  or  pn^rlelorsbki,  as  against  the  public 
at  large,  in  the  frulhi  of  tbdr  Judicial  labbrs: 
and  no  copyrigbt  can,  under  Uwatatutea  passed 
by  CongreM,  M  secured  la  the  products  of  the 
labor  done  tiy  Judicial  ofiBcera  m  tlie  discharge 
ot  their  Judlcid  dutin.  &. 

0.  Tbe  reporter  of  a  TOlome  of  taw  reports 
can,  in  tbeabseoceota  prohibitory  statute,  ob- 
tain a  copyright  for  the  volume  as  an  Hnlhor; 
and  such  copyriEht  will  cover  tbe  porta  of  Uie 
boolt  of  whicti  he  la  the  author,  altnougb  be 
o  exclusive  right  in  the  judicial  opinions 


salaiy  or  compensation  from  the  State.     CkU- 
laghan  t.  Myer*,  S47 

7.  The  facts  that,  although  volumes  of  law 
reports  as  edited  by  defendants  in  an  action  for 
infringement  aie  condensed  from  the  volumes 
of  the  original  reporter  belonging  to  plalotiS, 
yet  the  pi^og  of  tbe  ca^iss  in  both  eaitlons  is 
Ilie  seme;  Uiat  tbe  Usl  ot'  cases  which  precedes 
each  report  Is  the  same:  that  it  appears  by  com- 
parison that  all  tbe  volumes  of  tbe  original  ro- 
porler  were  used  tbroagbout  in  edlQng  and 
annotating  defendants'  volumes;  that  words  and 
sentences  wen  copied  without  change  or 
changed  onlv  in  form;  that  althoagh  there  ap- 
pears to  be  independent  labor  by  defendants' 
editors,  yet,  for  a  large  portion  ot  tbe  work 
performed  by  tbem  they  did  not  resort  to  ori- 
;ginAl  sources,  but  obtauied  their  information 
/from  plaintiff's  volumes;  that  although  Ibe 
.'  beadoolea  of  the  two  editions  differ,  vet  It  is 
apparent  that  the  headnotes  of  plaintlfTs  vol- 
nmea  bam  been  freely  nsed  in  tbe  preparation 


of  the  headnotes  of  defendants'  volumf  s, — es- 
tablisb  that  tbe  defendants  have.  In  theprepara 
tlon  of  their  volumes,  used  the  volumes  of  tbe 
plolntiO  10  as  to  interfera  with  his  copyright. 

8,  In  an  action  for  tbelnfringementofcopy- 
riehted  law  reports,  the  fact  that  the  alleged 
infringing  volumes,  in  the  arrangement  of  the 
order  of  casee  and  in  tbe  paging,  followed  the 
copyrighted  edition,  although  of  itself  not  auf. 
flclent  to  warrant  a  decree  against  defendants, 
yet,  in  connection  with  proof,  by  comparison 
of  tbe  volumes,  that  the  copyrlghled  edition 
had  been  used  by  defendants  m  the  headnotea. 
the  statements  of  facts,  and  the  arguments  of 
counsel;  and  that  in  every  volume  prepared  by 
defendants  there  were  unmlstakfible  iruiieta 
that  the^  hod  not  confined  tb  ml  Ives  solely 
to  the  ori^nal  sources  of  inforu-atijQ, — name- 
It,  the  u]iiiiioiis  of  tbe  Judges,  tbe  lecords,  and 
tee  arguments  of  counsel;  and  that  errors  in 
the  copyrighted  edition  were  copied  lo  defend- 
ants' volumes  in  numerous  instances, — was  suf- 
ficient to  prove  infringement.  Id. 

0.  The  three  conditions  prescribed  by  tbe 
Statute — namely:  tbe  deposit  before  publication 
of  tbe  printed  copy  of  the  title  ot  the  book,  the 
giving  of  information  of  the  copyright  by 
the  inaertloo  of  tbe  notice  on  the  title  page  or  the 
next  page,  and  tlie  depositing  of  a  copy  of  tbe 
book  within  three  montbsatter  the  publication 
— an  conditions  preoedent  to  the  perfection  of 
the  copyright.  Id. 

10.  When  the  cerilflcate  of  tbe  clerk  shows 
that  tbe  printed  Utie  was  deposited  by  "  E.  B. 
Myers  ft  Cbacdler,"  and  tbe  printed  notice  of 
Che  entry  of  copyriebt  In  the  volume  aa  pub- 
lished purports  to  show  that  the  copyright  was 
entered  by  G.  B.  Uyers  alone,  the  vanance  is 
immaterial.  Id, 

11.  TbedeUverr  of  tbe  copies  of  a  volume 
of  law  reporis  to  tne  Becretaiy  of  Slate,  for  Ibe 
use  of  the  State,  as  required  by  the  Dllnois 
statute,  iaa  publication  of  the  volume;  and. 
where  the  deposit  of  it  In  the  clerk's  office  dia 
not  take  place  notll  three  months  and  flfleen 
days  after  such  publication,  the  deposit  of  the 
work  was  not  made  in  time,  and  the  copyright 
fails.  Id. 

12.  Where  tbe  title  was  deposited  Jan.  I 
—      dtbenc 

1866,  the  varlaoce  v 
causing  DO  injury.  Id, 

IS.  While,  after  the  obtalnbig  of  a  copyright, 
a  written  assignment  may  be  necessary  to  con- 
vey title  to  it,  or  a  written  license  to  ^ve  « 
right  to  reproduce  copies  of  tbe  copyrighted 
t>ook,  one  may  become  the  ofvner,  liy  a  parol 
transfer,  of  whatever  right  the  author,  prior  to 
the  taking  of  the  copyright,  had  to  convqr.    M, 

14.  That  defendants  recognized  plaintiff's 
copyrights  by  offering  to  purchase  them  Is  lo- 
conalatent  with  consent  ana  abandonment    Id. 

COBPORATIONS.  See  also  CoimiAOT^ 
3,  4.  6;  LtlOTATIOIl  OF  AonoHB,  D,  9 
Public  Lasds,  8. 

1.  Exemption  from  legislative  interference, 
given  by  charter,  must  appear  by  such  clear 
and  unmistakable  language  thii  itcannot  be  rea- 
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toaaVly  construed  conBlatentlj  with  the  resei- 
Tatlon  of  the  power  bj  the  Slate.  Qeargia  B. 
S  Skg.  Co.  V,  Smtrt,  877 

8.  Id  granta  by  the  public,  nothing  passes  by 
Implication.  In  doubtful  points  the  conBimc- 
tfon  of  tbegnnt  mturt  he  against  tbegraDtee. 
Onvon  R.  SNan.  Oo.  t.  OngonianS.  Ot.     887 

8.  A  corporaUoD  formed  under  the  hws  of 
Oregon  cannot  assuine  to  Itself  powers  of  action 
bv  the  mere  declaration  in  it*  articles  of  asso- 
ciation that  it  possesses  them.  Id. 

4.  Unless  spedallj  authorized  faf  Its  charter 
or  \!3  Act  of  Uie  Legislsture,  a  railroad  com- 
pany cannot,  b;  lease  or  coutract,  turn  Otbt  to 
another  company,  lor  a  long  time,  Its  road  and 
all  its  appurtenances,  the  use  of  its  franchisee, 
and  the  exercise  of  it«  poweis;  nor  can  another 
railrMd  company,  ^vitnout  aimilar  authority, 
contract  to  receive  and  operate  such  rood, 
franchises,  and  property  of  such  corporation. 
Such  a  contract  is  not  among  the  ordinary 
powera  of  a  railroad  company,  and  I*  not  to 
be  presumed  from  the  usual  grant  trf  powen 
in  a  railroad  charter.  Id. 

5.  The  powers  of  corporations  are  such,  and 
such  only,  as  are  conferred  on  Ibcm  by  the 
Acis  of  uie  legislatures  of  the  several  States 
under  which  they  are  organized.  Id. 

6.  Acontmct  by  which  therailway  company 
demised  its  road,  privlto^es,  and  franchises  for 
ninety^aiz  years  to  tbe  defendant  does  not,  by 
its  performance  for  three  yeat«  of  tbe  term, 
become  so  far  an  executed  contract  that  a  party 
thereto  is  estopped  to  deny  lis  validity  and  to 
refuse  to  continue  Its  performance.  Id. 

7.  Where  a  railway  company  subsequently 
consolidated  with  another  company,  under  a 
new  name,  transferred  ila  property  to  the  new 
company,  subject  to  all  charges,  liens,  and 
equities  to  which  It  was  before  subject,  such 
oew  oomF«ny  is  under  obligation  to  complete 
a  valid  ezistioKContract  for  the  conveyance  of 
land.     Ut^onPae.  B.  Oo,  t.  MeAipint, 

8.  If  a  corporation  negligently  cancels  a  per- 
son's Bloch  and  Issues  certificates  therefor  to 
a  third  party,  the  true  owner  need  not  pnme 
such  purchaser,  but  may  proceed  against  the 
corporation  to  obtain  the  replacement  of  bis 
stock  or  Ka  rmlue.  St.  Bom**  t.  Lmte  Steam 
Cotton  Prm  Oo. 

9.  The  fact  that  property  received  by  a 
poration  In  payment  for  Block,  after  it  was  re- 
conveyed  to  the  ttockboldarB,  was  sold  by  them 
at  prices  which,  if  tbe  company  could  have  ob- 
lahied  tbem,  would  have  nuKie  its  retention 
advisable,  does  not  alter  tbetraniacUon.  Fart 
Madimm  BtoA  v.  Aidm,  TT 

10.  Where  tb»  charter  [of  a  coraoration  a 
tborizea  Its  capital  stock  to  be  paid  for  In  pro 
trly,  and  the  shareholders  honestly  and 
^ood  faith  put  in  property,  instead  of  mone, . 
m  payment  of  their  subsmption,  third  parties 
liave  no  ground  of  complaint.  Id 

11.  A  reconveyance  of  lands  conveyed  to  a 
corporation  In  pavment  for  stock,  to  the  stock- 
licildcrs  (the  origmal  owners),  upon  their  reeo- 
Ittlion,  cannot  deprive  a  creditor  of  the  corpo- 
mlion  not  consenting  thereto  of  his  right  to 
compel  the  application  of  that  proper^  to  the 
gmyment  of  Uie  corporate  debts.  " 
112tt 


18.  A  stockholder  who  has  contented  to  tbe 
dispofiltlon  of  corporate  property  by  reconvey- 
ance to  the  stockholders,  and  has  himself  par- 
ticipated in  ila  appropriation,  is  estopped  from 
dsdming  that  the  property  must  be  applied  to 
the  payment  of  corporate  debts,  in  a  soit  to 
enforce  his  individual  liability  for  the  corporate 
debts.  Id. 

18.  Where  full-paid  stock  Is  issued  by  a  cor- 
porottoB  for  property  received  In  payment  of 
subscriptions,  there  must  be  actual  fraud  in 
the  transaction,  to  enable  creditors  of  the  cor- 
poratiou  to  make  the  stockholders  liable  there- 


loT. 


Id. 


14.  A  Buit  Inthe  nameof  thestockboldersin 
behalf  of  a  corporation  to  recover  Its  property 
is  not  maintainable,  unless  sufficient  leaeon  is 
shown  for  bringing  it  in  their  name.  Taglor 
V.  Solmet,  170 

16.  It  is  not  a  sufficient  reason  for  bringing 
a  suit  in  the  name  of  some  of  the  slockholdeis 
in  behalf  of  a  corporation,  to  recover  ils  prop- 
er^, that  the  corporation  is  extinguished  by 
limitation  in  its  charter,  where,  by  the  laws  of 
tbe  State, itseiistencewaacontinucdlhereafter 
for  the  purposeof  windlngap  itsbusinesB.  Id. 

15.  It  Is  not  a  sufficient  reason  for  bringing 
ft  suit  In  the  name  of  some  of  the  atockboldeis 
in  behalf  of  a  corporation,  to  recover  Us  prop- 
erty, that  many  of  its  directors  are  dead,  where 
part  of  them  have  lurvived,  and  no  application 
has  been  made  to  them  to  bring  the  suit,  and 
no  effort  made  to  call  thestockhmdere  together 
toelect  directors  or  to  obtain  united  action.    Id. 

COSTS. 

The  United  States  Supreme  Court  should, 
as  against  intervenors  in  a  cause  who  have  giv- 
en bonds  to  pay  coals,  enforce  thelc  payment 
by  attachment,  without  remitting  the  payees 
in  ihe  bond  to  another  suit  in  another  court. 
Craig  v.  Leittntdffiflr,  S22 

COnimES.  Bee  also  BoNue,  10;  Oomns, 
40,  41;  HAXDAKoa,  11;  Hdnicifu,  Cob 
rosATions. 

1.  The  Legislature  cannot  Impoee  upon  a 
county  a  compulBion  to  incur  debt;  nor  can  a 
county  voluntarily  assume  it,  as  wainst  tbe  dis- 
ability of  a  conatitutioiitl  prohibition.  Lakt 
Cbunfyv.  BoUint,  1060 

a.  Colo.  Ckmst.  art  11,  g  6,  U  a  limitation 
upon  the  power  of  the  county  to  contract  any 
and  all  Indebtednese,  including  the  county  war- 
rants for  county  expenses  sued  upon  in  this 
action.  Id. 

8.  A  connty  In  Colorado  cannot  be  made  li- 
able for  a  debt  contracted  above  the  amount 
fixed  by  the  constitutional  limitation,  although 
tbe  detit  la  for  ordinary  county  expenses,  evi- 
dienced  by  county  warrant&  Jd. 

COnPOHS.    See  Bonds,  9,  8L 

COURT  OF  CLAIMS.    See  Coubts,  10- 


«wner  of  mm  TMtel  Bcalnst  the  onoer  of  an- 
other for  damaf^  bj  fire,  is  Dot  witbio  tbe  ex- 
'CliulTe  juiiadlcUon  of  adminlty.    OhappM  v. 


mitted,  applies  ooly  to  triala  in  federal  courts, 
«nd  not  to  trials  In  state  courts.  NtuhntU,  C. 
-d  81.  L.  R.  Go.  T.  Alabama.  3S3 

4.  An  ossi^ee  in  bankruptcj,  altbouKh  be 
mav  bring  suit  in  tbe  District  Court  ol  tbe 
United  Stales  to  aet  aside  a  conveyancein  fraud 
•of  the  bankrupt's  crediton,  is  not  precluded 
from  bringing  such  suit  in  a  state  courL  He- 
Kemia-y.  Oimptan,  771 

5.  The  provisJODS  of  the  Constitution  and  of 
the  Act  of  Congress  bj  which  the  judgments 
<of  one  State  are  to  have  faith  and  credit  given 
to  them  in  another  Stale,  do  not  affect  the  Ju- 
risdiction of  the  court  in  which  the  Judgment 
is  rendered,  or  of  tbat  in  which  ft  is  offered  in 
evidence.      Witeonain  v.  Fttican  Int.  Co.      239 

6.  The  jurisdiction  of  the  court  in  which  an 
iDdictmeat  is  foundisnotimpaired  by  tbe  man- 
ner in  which  the  accused  ia  brought  before  it. 
Mohan  T.  JiaHet,  288 

7.  No  jurisdiction  Is  riven  to  the  Supreme 
Court  of  the  District  of  Columbia  of  a  suit 
uainst  the  United  Statcaor  a  public  offlcerfor 
the  specific  petformaoce  of  a  contract  made  by 
the  liDited  States.     Onitta  8tata.  lenBy.  t. 


8.  The  PoUce  Court  o(  tbe  District  of  Co- 
lumbia has  no  Jurisdiction  of  Infamous  crimes 
punishable  bv  imprisonmeDt Id  the  penitentiarj 
CaUan  t.   Wilson.  i»8 

B.  Tbe  Court  of  Glaima  has  jurisdiction  to 
«DtertaiD  a  claim  for  oompeasatioD  from  the 
Uoiled  Slate*  tor  the  use  oi  a  patented  inven- 
lloo,  where  the  claim  arises  upon  an  Implied 
■contract     Uniltd  Btatet  t.  PiUmtr,  442 

10.  Tbe  Act  of  CongrMS  of  Julj  6, 1B86,  re- 
lerrlnr  to  the  Court  of  Claims,  for  adjudica- 
tion, claims  for  property  impressed  tuto  the  ter- 
vice  of  tbe  United  Statee  in  18G7  by  orden  of 
Colonel  Johnston  in  the  Utdii  expedition,  au- 
Uiorizes  the  court  to  give  ft  flnai  Judgment 
agaioit  the  United  Statea.     Vnited^iUM  y:  Ir- 
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11.  There  must  be  a  direct  connectiOD  be- 


13.  A  suit  against  tbe  Uuited  Stales  for  an 
-nnsatisded  part  of  ajudgmeot  rendered  In  favor 
«f  plaintiff  in  the  Court  of  Commissioners  of 
Alabama  Claims,  which  bad  been  illegally 
wiihbeld  from  him  t)y  tbe  Elecretary  of  the 
Treasury,  Is  not  a  case  growing  out  of  the 
Treaty  of  Washingtou,  wilhin  tbe  meaning  of 
V.  S.  Rev.  Biat.  {^  1066.  Jd. 

18.  Under  U.  S.  Ber.  Stat  g  846,  requiring 


accounts  of  commlsrioners  and  others  to  be  ex- 
amined and  certified  by  the  district  Judge  before 
tbey  are  presented  to  the  treasury  department 
for  settlement,  and  making  no  provisions  for  a 
refusal  by  the  court  toact  upon  such  claim,  on 
such  refusal  the  claimant  is  not  required  to  pre- 
sent bis  claim  to  the  treasnry  department  be- 
fore bringing  suit  In  Uie  Court  of  Claims. 
UnUtd  ataUt  V.  Stua,  HW 

14.  The  District  Court  of  the  United  States 
can  by  an  Indian  who  has  committed  murder 
In  a  Territory  only  when  sitting  to  adminiaier 
the  laws  of  the  Territory  and  exercising  the 
functions  of  a  territorial  court,  and  not  while 
exercising  its  fuoctions  as  a  court  of  the  United 
BtalesadministeHogilslawB.    Se  Gon-8hay-e», 

»7B 

15.  The  District  Court  of  tbe  United  States 
has  JurisdictfoD  of  an  offense  against  the  elec- 
tion laws  of  a  State  and  the  United  States,  by 
a  conspiracy  to  violate  the  same.  Bt  part* 
Coy.  274 

16.  The  Circuit  Court  of  the  United  Stales 
has  not  Jurisdiction  of  an  offense  committed 
within  the  Judicial  district  by  an  Indian.  Re 
Captain  Jack,  076 

17.  The  Circuit  Courts  of  the  United  States 
have  Jurisdiction  In  suits  brought  by  tbe  United 
StalcB  to  set  a^de  and  cancel  patents  for  iuveo- 
lions,  for  frauds  committed  by  the  parties  to 
whom  they  were  issued.  United  BlaU*  v. 
Aineriean  Bell  Teleph.  Co.  4fi0 

18.  Where  defendant  and  complainants  are 
citizens  of  the  same  State,  and  tbe  bill  does  not 
allege  that  the  trademark  in  controversy  was 
used  on  goods  intended  to  be  transporied  to  a 
foreign  country  (Act  March  8.  1»81,  chap. 
188,  %  11;  21  Stat,  at  L.  502),  the  circuit  court 
has  DO  jurisdiction.    Byder  v.  Holt.  &29 

19.  The  Circuit  Court  of  tbe  United  Stales 
has  no  juriedictioa  of  a  suit  founded  od  con- 
tract la  favor  of  an  assignee,  where  it  does  not 
appear  that  the  pialntif  s  assignor  could  bare 
brought  suit  on  tbe  contract  u  no  assignment 
had  been  made.  Broek  r.  JSorthwattm  ^Vd 
Oa.  SOS 

30.  A  suit  founded  on  a  judgment  Is  one 
founded  on  a  contract,  within  tbe  meaning  of 
the  Act  of  March  »,  1676  (18  Stat,  at  L.  470, 
chap.  187),  delerminiog  tbe  Jorisdiction  of  the 
Circuit  Courts  of  tbe  United  Stales,  and  mak- 
ing tbe  right  of  the  assignee  to  sue  depend  upon 
tbe  right  of  his  aaalgnore  to  have  brought  suit 
In  that  court,  if  no  ssslgnmeuthad  been  made. 
Matea^  v.  WaUrUniin,  Sin 

31.  An  action  lo  recover  the  amount  of  a 
mortgage  bond  is  not  within  the  jurisdiction  of 
the  circuit  court  when  brought  by  an  assignee 
thereof,  in  a  case  in  which  the  assignor  could 
not  have  sued.    Blaeiloek  v.  Small,  10 

22.  A  corporation  it  a  dllzen  of  a  State,  wilh- 
in the  Unit«l  States  Constitution  and  statute* 
which  define  tbe  Jurisdiction  of  the  federal 
courts.     Wuoontin  v.  /Utean  Int.  Go.        3S9 

28  An  express  com  pany  Is  not  a  citizen  of  a 
State,  within  the  meaning  of  the  statutes  regu- 
lating Jurisdiction  of  federal  courts,  unless  It 
is  ■  corporation.     Chapman  v.  Barney,       800 

24  Tbe  allegation  that  a  corporation  was 

doing  business  in  the  State  of  Iowa  doea  not 
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2S.  A  ciHson  of  a  Tenitoty  or  of  the  District 
of  Col^imbia  cuiiiot  ma  in  tlie  Untied  States 
Circnit  Court  on  the  ground  of  dtlzenshlp. 
Oam^rtm  v.  Hodget,  1*8 

M.  A  Matemeut  tli&t  defimdant  is  a  dttTen 
of  die  Bute,  and  that  complainants  an  not  dti- 
lena  thereof,  will  not  give  the  United  States 
ClTcnit  Conn  JuiiidlcifoD.  The  adveise  party 
moat  be  a  dtlzen  of  aome  other  named  State, 
01  an  alien.  Id. 

37.  TheareuitCourtof  theLflltedStatrohai 
no  Jurisdiction,  od  the  ground  of  dtlzeDBhio, 
of  a  suit  which  is  aubituiiiullf  for  the  beoefit 
of  one  defeudnnt.  vho  is  a  citizen  of  the  same 
Slate  nitli  onotlicr  defendant  therein,  sEsinat 
whom  the  sulrsUintial  relief  Is  daimed. 


which  oonsdtnlelt,  shoald  be  distinctly  arerred 
in  the  pleading,  or  appear  afflrmttlTdy  in  soma 
other  put  of  the  reoord.  Stnms  y.  SieioU. 
014 
80.  Where  the  origlnii]  Jarlsdictlon  of  a  Cii^ 
enit  Ooort  of  the  United  States  is  invoked  npon 
the  sole  ground  that  the  determination  of  the 
suit  depends  upon  some  que*tlon  of  a  federal 
nature.  It  must  appear  at  Uie  outset,  from  the 
declaration  or  bill  of  U 


leek  T.  8maU, 


70 


the  duiv  of  the  circuit  court  to  dlsmbs  ot  »■ 
iu8n<I  toe  same  whenever  tt  appears  that  llie 
suit  does  not  really  and  suhatantlallj  loTdTe  a 


r  coDtrover^  properly  within  its  ]u- 
ruuiciiuu,  or  that  the  partlee  to  the  suit  have 
becD  improperlvorcolluslTely  made  or  Joined, 
dther  as  pluintiftB  or  defendania  for  the  pur- 
pose of  creiiting  a  case  cognizable  or  remova- 
ble. 3/ir,  vtport  t.  Ooit,  G80 
20.  Where  a  man's  solo  object  in  lemoTing 
to  another  State  Is  to  place  himself  In  a  situa- 
tion to  invoice  the  Juriedictlon  of  the  Circuit 
Conrt  of  the  United  Stales,  with  the  InUution 
to  leave  that  State  as  soon  as  he  can  do  so  with' 
oot  defeatlog  the  lurisdictioa  of  the  federal 
court,  he  acquires  tLeret^  no  dtizenshlp  such 
as  will  aapport  the  Juriadidlon  of  the  court. 
Morri*  v.  Gilmer,  flOO 

80.  A  dlizen  of  the  United  Stalea  can  in- 
Btaotly  transfer  his  dtlzenshlp  from  one  State 
to  snolher;  and  bis  right  to  sue  In  the  courts  of 
the  Unli«d  States  is  none  the  less  because  hi* 
change  of  domlcil  waa  Induced  by  the  purpose, 
whetner  avowed  or  not,  of  invoking,  for  the 
protecUoa  of  his  rights,  the  JorisdicUou  of  a 
federal  cooiL  U, 

81.  If  removal  to  another  State  be  for  the 
porpoee  of  committing  a  fraud  upon  the  law, 
and  to  enaUe  the  party  to  avail  himself  of  the 
juriadicllon  of  the  federal  courts,  and  that  fact 
be  nade  out  by  his  acts,  the  court  must  pro- 
noonoe  that  hla  removal  waa  not  wlib  a  Sorui 
Alt  intention  of  chansing  biadomidl,  however 
frequent  and  public  his  declarations  to  the  con- 
trary may  have  been.  Et. 

8S.  It  Is  the  duty  of  the  circuit  court 


that  It  does  not  involve  a  oontroversy  of  which 
itjnay  take  cognizance.  H. 

88.  Lack  of  JnrlsdldtoD  of  a  Circnit  Court  of 
the  United  States  may  be  brought  to  its  atten- 
tion by  afBdavita  or  depodtlons  taken  In  the 
cause;  and  It  is  not  necessary  that  the  want  of 
Jurisdiction  sboald  appear  from  Ibe  record  in 
order  to  warraot  a  dismissal.  Id, 

M.  Where  Jorisdlction  of  the  Circuit  Court 
of  the  nutted  Stales  depends  upon  the  dtlsen- 
iblp  of  the  parties,  such  dtlienudp,  or  the  facta 
1180 
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86.  The  Jurisdiction  of  the  dicnlt  conn  can. 
not  be  malnloiiied  upon  the  theory  that  a  suit 
la  one  arising  ander  the  Constitution  or  laws  of 
the  United  States,  from  the  tact  that  It  waa 
brought  to  recover  the  amount  of  a  Judgneni 
of  a  court  of  the  United  Btatea.  That  fact  doe* 
not,  of  ilsdf,  make  it  a  eiUt  of  that  character. 


appllcabie  to  a  enit  npon  a  Judgment  rendered 
tqr  a  federal  court  does  not  oring  It  within  the 
original  Jurisdiction  ot  a  federal  court,  wberv 
that  question  ta  first  presented  by  the  defenao. 

Sa  The  proper  Circuit  Court  of  the  United 
Btatea  may,  mthout  controlUos,  supervising, 
or  annulling  the  proceedings  ofa  state  court, 
give  such  raief  agaiost  Its  decree  as  is  consia- 
lent  with  the  priociplee  of  equity,  upon  the 
ground  of  fraud.  la  such  case  it  does  not  act 
Bsacourtof  review,  or  inquire  into  irreguUri- 
ties  of  another  court,  but  scruLinlzea  the  coo- 
duct  of  the  parties;  and  if  it  duds  that  tb^ 
have  been  cuilty  of  fraud  in  obt^ing  a  Judg- 
ment or  decree,  it  will  deprive  them  of  the 
benefit  of  It,  and  of  luiy  Inequitable  advantage 
which  they  have  derived  under  IL  Atrf"-- 
Knith  T.  Ohatm,  690 

SO.  Whenever  the  dalm  or  contentltHi  ot  a 
party  takes  .luch  a  form  that  the  judicial  power 
is  capable  of  actiog  upon  it,  then  it  has  become 
a  case  of  controveisy,  within  the  meaning  ot 
(he  article  of  the  Constitution  defining  ibc  lim- 
iU  <rf  the  Judicial  power  of  the  Cniled  b.uini. 
8mitk  V.  Adamt,  «K> 

40.  The  validity  of  an  election  to  deiennine 
the  ooun^  seat  of  a  cnuoty  in  Dnko'i.  tin><>>r 
the  laws  of  the  Terrlto^,  when  pietenled 
to  the  courts  in  the  t<irma  preecriueu  uy  lUunti 
jBwa,  becomes  a  subject  of  action  within  ihe 
^irisdictlon  of  the  territorial  court  and  Is  sub- 
ject to  appeal  to  its  supreme  court.  M. 

41.  The  designation  of  tbecouu^  seat  of  « 
co'inty  in  Dakota,  or  providing  for  Its  deslgoa- 
tlon  by  popular  election,  waa  a  matter  properly 
belongingto  the  legislative  department  oi  Um 
tenitOTial  govemmenL  It  was  not  a  matter 
by  itaelf  for  Judldal  oognltaitce.  Bat  when 
the  taw  of  the  Territory  left  the  destgnatloB  of 
a  county  seat  to  the  votam  ot  the  county,  and 
novided  that  the  validity  of  tbeelectlou  could 


43.  In  Kentncky  when  any  power  is  con- 
ferred or  du^  Imposed  by  statuta  upon  the 
oonn^  coitrt,  the  iirm  is  understood  to  mean 
1S7,  ISS.  189,  laO  C.  :. 


COTEKAXTB— CBOiraAI.  LiW. 


■  court  held  tty  Uie  presiding  Judge  Alone,  and 
not  In  coDluncUon  with  the  jiutlcea,  and 
vbould  be  held  so  to  mean  even  wben  uied  in 
ronnectlon  with  flacal  matters,  if  It  relates  to 
mere  mlnlUerial  duties.  BuOitt  Oavnlj/  v. 
Wathar.  885 

48.  The  sole  fan  that  tbe  proceedlnfta  of  a 
I,  as  a  court  of  law,  aie  of  record,  cannot 
loiot  by  record 
a  tnuuact  busl- 
uesH  not  of  record,  id. 

44.  Under  U.  &  Hot.  Utat  S  914,  tbe  pno- 
lice  and  plesding  in  a  dTll  cwim  other  than  an 
equity  or  adminUtj  cause.  In  the  dreidt  court, 
are  required  to  conform,  as  near  as  may  be,  to 
the  prauiice  and  plesdlnsa  in  the  courts  of  the 
State  within  which  snch  circuit  court  is  held. 
Iloberttan  v.  P^Hn»,  680 

40.  Remedies  In  the  courts  of  the  United 
Statei  are  at  common  law  or  In  equltj,  aooord- 
ing  to  the  eswntlal  character  of  the  case,  nn> 
coDirolled  In  that  particular  t?  Ibe  practice 
o(  the  aUte  courts.  JVeu  Orttan*  t,  Lauitiana 
Von»trttction  Oo.  «07 

46.  Courts  of  the  United  Stales  da  not  loee 
any  of  tbeir  equity  lurlsdlctttm  In  those  Btates 
where  uo  couru  of  eqnltj  exist,  but,  on  the 
coDtrtuy,  are  bound  to  admlDlsler  equitable 
remedies  In  cases  to  which  they  are  applicable 
and  which  ate  not  adapted  to  a  commou'law 
action.    Biding*  V.  Johnim,  401 

47.  In  the  construction  of  a  state  statute,  in 
a  matter  purely  domestic,  the  Supreme  Court 
of  the  United  Stales  will  give  great  weight  to 
the  declsioni  of  the  highest  tribunals  of  the 
blate.    Ami/  ▼■  Waterlotm,  H6 

48.  In  the  law  of  real  estate,  the  United 
Stales  Bnpreme  Court  follows  the  final  ded- 
sioiu  of  toe  stale  courts.     Biding*  v.  Johiuon, 

401 

49.  The  construction  given  by  the  Supreme 
Court  of  Ohio  to  the  statule  of  that  Slate  as  to 
the  effect  on  a  sale  of  infants' real  estale  of  the 
•^ardlan's  failure  to  give  abond  required  by 
I  bo  statuie  will  be  followed  by  federal  courts. 
Arrowtmith  t.  Gleaioit,  68C 


01.  On  the  Kibject  of  the  liability  of  c 
rjen,  as  upon  any  question  depending  up 
mercantile  law  aiid  not  npon  local  statute  . 
tissge  the  courts  of  tbe  United  States  are  not 
bound  by  the  deciaioni  of  the  courts  of  the 
Slate.  Lh&rpool  S  0.  W.  BUam  Oo.  v.  Phenix 
/ns.O». 

B3.  Tht  vwstioD  whether  out  government  Is 
Joatlfled  Id  wregaidlng  Its  engasemenls  with 
nnotber  nation  is  not  one  for  the  delenulnatioa 
of  tbe  courts.  Oka*  Ohan  Ping  v.  Unittd 
ataUt.  1068 

08.  If  an  Act  of  Oongress  Is  In  conflict  with 
the  trea^  with  Mexico,  tne  court  is  bound  to  f  ~ 
low  tbe  statutory  enscimenta  of  lis  own  gt 
emment.  Instead  of  the  tiesty.     Betitttr 
DonUngve^t  B 


M.  The  Snprerae  Court  of  (he  Unllod  States, 
1  cases  involving  Mexican  grants,  has  no 
owertoset  itself  np  as  the  nutrumeniality 


COVENABTS.    See  also  Oovnum,  14, 
10. 

1.  The  oorenant  for  qdet  possession.  In  ■ 
deed,  merges  all  previous  representations  as  to 
the  possession,  and  limits  tbe  liahUltv  growing 
oat  of  them.  Andnu  y,  81.  Lovit  SauUing  i 
B^ing  Oo.  lOOd 

S.  Where  a  vendor  holding  In  good  failb 
imder  an  Instrument  puiporUng  to  transfer 
tbe  premises  lo  him,  or  under  a  judicial  deter- 
mination of  a  claim  to  them  in  his  favor,  cz- 
eculea  a  conveyance  to  the  purchaser,  with  » 
warranty  of  tide  and  a  covenant  for  peaceable 
poesesrion,  his  previous  represeotaUons  as  to 
the  validity  <rf  Us  tiUe  or  his  right  of  posse*- 
slon  are  mere  expresslou  of  confidence  in  his 
dtle,  and  are  merged  In  the  warranty  and  oov< 
enant,  which  determine  the  extent  of  his  lia- 
bility. 

a  If       . 

holds  by  a  paramount  tftle,  and  thus  lawfully 
(he  purchaser  from  possession,  tlw 

..    for  quiet  noBsessioa  Is  broken;  but 

such  ia  not  the  case  U  the  occupation  Is  with- 
out right,  as  tbe  purchaser  may  diapoasess  tb« 
occupouL  i& 

CBBDITOBS*  BILL. 

1,  Creditors  are  not  entitled  to  have  a  Jud^ 
meat  acainst  their  debtor  set  aride  because  tw 
failed  to  plead  tbe  Statute  of  Limiutions  to  a. 
part  of  the  claim  for  which  it  was  rendered, 
especially  where  there  was  snfflcfent  In  the  re- 
lauons  of  the  parties  and  In  tbe  drcumstanoeft 
of  the  case  lo  warrant  him  in  permitting  Judg- 
ment.   AU&nY.  Smith,  iSi 

8.  In  an  action  by  a  Judgment  creditor  of  » 
railroad  company,  to  require  it  to  assign  to 
him  ila  claim  against  tbe  county  fo''  connty 
bonds,  and  to  require  tbe  county  to  sign  ana 
deliver  U>  him  such  bonds  ia  payment  of  bts 
judgment,  a  decree  might  be  Jiutlded  against 


CBmiHAI.  LAW. 


1.  Tbe  crime  of  embezzlement  and  maklne 
tise  entries  by  tbe  pteddent  of  a  nation^ 
bonk.  In  violoUon  of  IL  S.  Bev.  Stet  g  0209, 


for  which  be  was  sentenced  and  committed 
to  the  penilenliaiT  for  ten  yeora,  la  an  infamous 
crime,  although  ft  ia  not  subject  lo  tbe  penalty 
of  bard  labor  as  part  of  (be  punlsfameot  of  im- 
prisonment. VnOtd  Statu,  Oarr,  v.  Da  Walt, 
48S 


>,GooQTe 


Daiuobb— DXED. 


OAK&OE& 

1.  The  rale  of  damHgea,  where  iDachtoer; 
«DDtTacted  for  has  beea  improperly  coosiruct- 
«d,  la  Co  deduct  from  the  coDintcC  price  tlie  coat 
of  dterlDg  the  constnictioa  of  the  mBcliinerT 
•0  aa  to  make  it  coaform  to  the  contract.  Bticl- 
aieUAB.  Mfg.  Co.  v.  Pke^,  103S 

S.  Where  the  machinerr  put  in  a  mlH  U  un- 
fit f  .ruse,  and  bj  leasoa  tnereof  there  is  ulong 
period  of  delay  In  the  operatioQ  of  the  mill, 
SDd  there  la  no  proof  of  Its  rental  value,  it  ia 
not  error  to  Instruct  tbe  Jury  that  they  nksy  al- 
low as  dama^  interest  on  the  cost  of  the  mill 
foithe  timeot'  tbe  delay.  N»u  York  A  O.Min. 
Syndicate  A  Co.  v.  Frater,  1081 

*  8.  Where  Ihe  broker  sella  stock  of  his  prin- 
cipal without  the  dircctiona  of  the  latter,  and 
is  thereby  liable  for  conversion,  the  measure  of 
damages  is  tbe  highest  intermediate  value  of 
the  stock  tietweeu  tbe  time  of  lis  conversioQ 
and  a  reasonable  time,  after  tbe  owner  has  re 
-celved  notice  of  it,  to  enable  him  to  replace  tbe 
«ock.     Oaiigher'v.  Jtmet,  668 

4.  Where  property  has  been  depreciated  In 
Talue  by  reason  of  the  street  bein^  occupied  by 


Ita  value  after  (he  Bnal  location  and 

4ion  of  the  road.     Bhmhenl  v.  BaltiToart  A  0, 

B.  oo.  ero 

5.  In  acUoni  for  oonveraion  of  domestic 
Animals  iutended  for  sale  and  consumption,  Ihe 
plaintiff  ia  allowed  damages  equal  to  the  value 
ot  the  property  at  the  time  of  conversion,  with 
inlereat  at  the  established  legal  rate  from  that 
xlaie.  Arkaiiia*  Vaiitif  Land  d  CallU  Oo.  t. 
Mann,  864 

6.  In  an  action  for  coovetslon  of  cattle,  the 
plaintiff,  if  entitled  to  auything,  is  entitled  to 
Ihe  value  of  the  animala,  with  their  Increase  up 
to  the  time  of  the  demand  made, — not  to  the 
^»mmencement  of  the  suit.  Id. 

7.  If  a  volume  containa  matter  to  which  a 
«Op)nright  could  not  properly  extend,  Incorpo- 
rated with  matter  proper  to  be  covered  by  a 
-copyright,  it  being  impossible  to  separate  the 
protita  on  the  onefrom  the  profiison  tbe  other, 
M  the  profits  result  from  the  sale  of  Ihe  book 
as  a  whole,  the  owner  of  the  copyright  will  be 
entitled  to  recover  tbe  entire  profits  on  Ihe  sale 
of  Ihe  book.     Callagfian  v.  Mj/ert,  547 

B.  The  proper  rule  In  estimatinK  damages 
for  infringement  of  a  copyrighted  book  is  to 
•deduU  from  the  selling  price  the  actual  and 
legitimate  nanufactur&g  coat      •  Id. 

9.  Where  defendanta  have  sold  books  which 
infringe  a  copyright  aod  have  purchased  Ibem 
as  aecond-hand  books,  and  resold  them,  they 
must  be  charged  with  tbe  second  aale  as  wdl 
sa  the  first,  Id  estimating  damages,  Jd. 

to.  In  ascertaining  Ihe  damages  for  infringe- 
ment of  copyright,  a  credit  cannot  be  allowed 
for  stereotyping  thevolumes.  Id. 

11.  The  cost  of  producing  copies  of  copy- 
righted volumes  which  defendants  did  not  sell 
cannot  be  credited  them  in  eatiinatlngdamEwes 
tor  intrlngeinenl  of  copyright  by  sale  of  outer 
oojdes.  Id. 

13.  The  amount  i>aid  to  different  members 
of  R  Ann  diarged  with  infringement  of  copy- 
-llSfS 


ri^t  for  their  serricea.  In  the  war  of  salariea, 
as  a  part  of  the  expense  ot  condactigg  loelr 
buaineaa,  cannot  be  allowed  as  part  of  the  cost 
of  a  work  which  is  found  to  constitute  to  in- 
fringement. Id. 

13.  Actual,  not  apecuIaUve,  damages  most 
be  shown,  and  by  clear  and  deflnito  proof,  to 
warrant  a  recovery  for  the  infringement  of  ■ 
patent.    Bvde  r.  WexiMtt,  S89 

14.  Where  there  have  beeumch  anumberor 
sales,  by  a  patentee,  of  a  license  to  make  use  of 
andaellbia  palents,  as  to  establish  a  regular 
price  lor  a  Ucenae,  that  price  may  be  taken  as 
a  measure  ot  dama^ea  against  infringers:  but 
galea  of  licenses  made  at  periods  years  apart 
will  not  establish  any  rule  on  tlie  sabject,  or 
determine  tbe  value  of  tbe  patenL  Id. 

15.  In  order  that  a  royalty  mij  be  accepted 
as  a  measure  of  damages  a^nst  an  infringer, 
it  must  be  paid  or  secured  before  the  infringe- 
ment complaloed  of,  and  it  mast  be  paid  by 
such  anumber  of  persona  as toindlcate  agen- 
eral  acquiescence  m  its  reasonableness,  sna  it 
must  be  uniform.  Id. 


complained  of  toOK  place  before  the  auit  was 
commeDcedandconanuedafleiWardi.  Marafi 
T.SieheU,  688 


by  a  former  couveyance  from  the  same  gran- 
tor, or  alt«r  ita  nature.    Hvnt  v.  Btnatfeni, 


cllning  state  of  health  and   his  constitution 

S really  weakened  when  he  executed  the  deed 
oee  not  necessarily  imply  an  absence  of  suffi- 
cient capacity  to  dispose  ofproperty  by  *  ^ft 
or  otherwise.     Satiionv.  iMrpin,  747 

8.  Although  a  grantor,  from  habitual  dis- 
sipation or  other  cause,  was  in  such  an  en- 
feebled condldonof  mind  or  body  immediately 
before  or  immediately  after  the  date  of  the  deed 
as  to  render  him  incompetent  to  transact  busi- 
ness, yet  if  it  appears  that  on  tbe  occasion  when 
tbe  deed  was  execnted  be  was  sobs  and  of 
suffident  capacity  lo  dispose  of  his  property 
with  sn  Intelligent  understanding  of  what  be 
was  doins,  the  deed  caonot  be  cuoeled  on  the 
ground  of  his  mental  incapacity.  Id. 

4.  Although  tbe  execution  of  a  deed  may 
have  been  induced  by  feelings  of  friendship 
and  gratitude,  yet  if  the  granior  acted  apon 
his  own  Independent,  deliberate  judgment, 
with  full  knowledge  of  the  nature  and  cAectof 
the  deed,  it  will  not  beset  aside  as  obtained  by 
undue  infiuenca  Id. 

6.  HichigsnBtatutesrequlringsgisntor'ssfg- 
uature  to  be  attested  by  two  witnesses  are  com- 
plied with  where  the  aigustures  of  the  witnesi- 
ea  follow  a  memorandum  of  interlineation. 
Oulberl9on  v.  WitlMsek  Oo.  134 

6,  An  BCkoowledgnient  In  New  Jersey  of  ■ 
1197,  UtS  lit.  Ut}  V  S 


DBFiHiTiOHi — DiTTraa. 


OaeS  to  lud  In  IBdiIgu,  Mcompanied  hj  a 
«ertlOcate  of  the  clerk  of  the  ooon^  that  it  woa 
taken  accordlog  to  law,  where  the  notaiy  ceiti- 
flet  that  thepenoDB  appeariDg  before  him  are 
thf)  grantor*  u  the  deed,  U  raScient  Id. 

7.  Under  the  Virginia  and  Ohio  statutes  a 
'deed  b;  a  hnaband  and  wife  of  her  land,  duly 
acknowledged  bj  her,  1*  laoperatlre  to  paw 
title,  unless  he  Btnilfles  hie  assent  thereto  In  her 
Bfetinie  b7  an  acknowledgment  in  the  statutory 
form.     BfieaU  <r.  Batfraaker,  298 

8.  A  deed  made  in  Tlolatlon  of  an  lnjnnctlon 
prerloualy  issued  and  served  Is  subject  to  the 


DBFINITXOHS.     Bee    Ubdiihaii     Law; 


DEPOSITIONS. 

Objections  to  oopfee  of  documents  or  memo- 
Tanda,  embodied  In  or  annexed  to  depositions, 
may  more  properly  be  made  by  motion  to  sup- 
press them  before  the  trial,  so  as  to  afford  op- 
ponunl^  lo  produce  the  originals,  when  those 
would  be  competent  evidence.  North  America 
In».  Co,  T.  Qvardiota,  802 


:  DISTRICT  OF  COLUHBU. 

1.  Coneiess  has  express  power  to  exercise 
exclusive  legislation  over  the  Dietrict  of  Colum- 
biai  but  in  creating  the  District  of  Columbia 
a  body  corporate  for  municipal  purposes, 
Congress  could  only  authorize  it  to  exercise 
municipal  powers.  Btovtenbursh  v.  Hennick, 
B8T 

9.  Congress  did  not  delegate  to  the  Legisla- 
tive Assembly  of  the  DUtrict  of  Columbia  the 
power  to  enact  clause  8  of  g  SI  of  the  Act  of 
that  Assembly  requiring  commercial  agei 

An»A 1._  . —  'icenee;  and,  altb 

repealed  or  modified 
other  parts  of  said  Acts  of  said  Assembly  which 


«boTe-mentloi»Bd  objectionable  clause. 


n  tbeir  rejection.  Avtm  ▼.  Diilriet  ef  Oolam- 
Va,  363 

4.  A  contract  for  street  Improvement  made 
with  the  board  of  public  worka  of  the  District 
of  Columbia,  to  be  binding,  must  be  ratified  by 
«  majority  of  tbe  hoard.  Id. 

0.  CoDiraciH  for  street  improvements  la 
WaafainKtoo  are  required  by  law  to  be  io  writ- 
ing, ana  tbe  law  torbida  extra  allowauces  there- 
on.    Barnard  v.  Dutriet  of  Coiumbia,  207 

fi.  The  board  of  public  works  of  the  District 
of  Columbia  could  not,  by  a  mere  entry  on  its 
Journal,  make  a  new  contract  or  alter  one  pre- 
Tionsly  made.  Id. 

7.  An  owner  of  certificates  of  the  board  of 
fiablic  works  of  the  District  of  Columbia,  who 
places  them  in  the  handsofa  third  petson.wlth 


an  unlimited  indorsement  an)  as  coDatenl  se- 
curity, and  who  gives  Insufficient  notice  of  hia 
Interest  In  them,  cannot,  after  payment  to  the 
parlies  presenting  tbem  lo  the  board  of  audit, 
recover  theiramountof  the  District.  Qleaton 
V.  DittrUt  of  Oolvmbia,  99 

8.  The  owner  of  certificates  of  the  board  of 
public  works  of  the  District  of  Columbia,  who 
placed  them  in  the  hands  of  a  third  person  as 
collateral  security,  and,  upon  noUQcation  by 
the  board  of  audit  that  he  mu?t  bimsclt  appear 
before  it  to  assert  hia  rights  against  the  bolder 
of  the  certidcates,  failea  lo  do  so,  loses  his  cer- 
tificates by  his  own  negligence.  Id. 

9.  Where  certificates  of  indebtedness  of  the 
DiatricI  of  Columbia,  called  sewer  certificates, 
were  redeemed  and  canceled  by  the  proper  ot- 
flcera  bystamplDK  across  their  face  marks  of 
cancellalion  aa  clear  and  permanent  as  the 
original  signaturea,  the  liability  of  the  District 
upon  Ibem  cannot  be  revived  by  its  omission  to 
take  additiunal  precaution  against  their  bein^ 
stolen  and  fraudulently  restored  to  tbeir  origi- 
nal condition  by  effacing  the  marka  of  cance- 
lation.    DUtriet  of  Colvia&ia  v.  ComtH,     1041 

10.  Etld,  that  certificates  of  indeblcdneaa 
called  sewer  certificates,  issued  by  the  District 
of  Columbia,  were  In  no  sense  mone^  or  the 
equivalent  of  money,  and  bad  no  validity  un- 
Iras  issued  for  a  purpose  authorized  by  law, and 


DUTIES.    Bee  also  New  Trial,  a. 

1.  The  commercial  designation  is  tbe  first 
and  moat  important  designation  to  be  ascer- 
tained In  seltling  the  meaning  and  application 
of  tbe  tariff  laws;  but  if  tbe  commercial  desig- 
nation falls  to  give  tlie  article  its  proper  place 
In  the  claasiflcatioos  of  the  Uw,  then  resort 
must  necessarily  be  had  to  the  common  desijg- 
uation;  and  eviaence  may  he  given  to  prove  it. 
AoAtfTtwn  V.  Salomon,  9SS 

3.  Tissue  paper  used  mainly  for  making  let- 
terpreae  copies  of  letters  or  written  matter  is 
not  subject  toduty  as  printing  paper,  under  U. 
B.  Rev.  Btat.  %  3604,  hut  as  "olber  paper  not 
otherwise  provided  for,"  and  is  chargeable  with 
a  duty  of  85  per  cent  ad  uilorem.  Lawrmee  v. 
Menttl,  91 


made  wholly  or  in  part  of  wool,  "not  other- 
wise provided  for,"  covere  Blockings  composed 
of  wool  and  cotton.    MUUr  v.  VUUn;         201 

4.  Tbe  worda  "not  herein  otherwise  provided 
for,"  In  an  Act  providing  for  customs  duties. 
mean  not  otherwise  provided  for  in  the  Act  of 
which  they  an  a  part  Id. 

5.  Beans,  as  the  term  la  iii«>d  in  the  Customs 
DuUea  Act,  at*  not  garden    ^tjds,  but  may  bo 
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EnCTHKIl  T— E«UIT  V . 


tadutkd  aDder  tbe  lenn  "vegelaNes."    BtAert- 


wben  imponed,  of  4S  per  cent  ad  valorem. 
BoberUon  t.  Perkiiu,  680 

7.  Tbe  dutlee  pejable  npoD  onngei  Im- 
parted are  to  be  uc(^i«Ined  with  reference  on- 
If  to  tbeir  true  and  HCtuU  market  valiie.  Bad- 
g&r  V.  Outimatto,  861 

&.  The  qoesHoD  whether  the  collector  ncted 
wttbln  tbe  power  conferred  upon  biin  b;  etat- 
uie  ivben  he  requited  tbe  Importer!  to  per  du~ 
ties,  not  ouly  upon  tbe  actual  market  value  of 
tbe  goods,  but  upon  an  addltloual  value  equal 
to  tbe  value  of  Uie  cases  covering  ibe  goods.  Is 
dladoct  Iron  an;  Inqulrv  as  lo  fraud  Id  tbe  ap- 
pralBemeDt,  and  may  be'raleed  hj  the  Importer 
In  en  action  at  law  for  the  recovery  of  dutlee 
Qlegat);  exacted  from  hfm.  Id, 

9.  Under  the  Act  of  Congres  of  March  8, 
1R8S,  chap.  181,  g  7  (S3  Slat,  at  L.  488,  53S), 
tbe  value  of  tbe  cbergea  apedlled  In  V,  B.  Rev. 
StaL  g§  2907,  S0O8.  includlnE  the  value  of  the 
boxes  used  in  the  traniportwon  of  goods  im- 
ported from  other  oonntries,  Is  to  be  excluded 
from  the  estimate  of  the  amount  of  dutlei  col- 
lectible upon  such  goods.  Id. 

10.  Charges  for  transportation  of  goods  Im- 
ported from  one  countiy,  throagh  another 
country,  ifaould  not  be  added  to  the  Invoice 
value  of  the  article  to  make  their  dutiable 
value,  under  U.  a  Bev.  BtaU  $  2907,  and  tbe 
Act  of  Judo  Sa,  1874,  g  14.  Bobertim  v. 
Booming,  260 

11.  Th<t  time  to  Fvoiett  begiu  to  ran  when 
the  dutlee  have  been  finaUvliquldaled,  andnot 
from  a  previoua  1iquld4W)D  which  baa  been 
abandoned.  Id, 

13.  The  acknowledgment  of  the  acting  sec- 
Tetai7,  who  decided  an  appeal,  is  suffldent  to 
show  whether  any  appeal  was  taken,  and  also 
(be  afflrmance  of  the  decision  of  the  collector. 

M. 
IS.  The  notice  of  dlBsatlsfaction  with  the 
dedilon  made  by  the  collector  on  the  rate  and 
amount  of  duties  may,  unda-  tbe  Act  of  Con- 
greas  of  1864,  be  given  at  any  time  after  tbe 
collector'a  dectston  and  before  the  expiration 
of  ten  days  from  the  final  ascertainment  and 
liquidadoD  of  the  duties  as  stamped  upon  the 
entry.    DavU*  v.  Mitter,  983 

14.  A  collector  of  cuatoma  Is  not  personally 
liable  for  the  negligence  of  his  tubordinatea, 

nnlesshe  has  been  gul'' ' '  — ' — ' 

or  wrong.    Bobertton  v 

EJECTHEHT. 

1.  In  the  United  States  courts  a  recovery  in 
ejectment  may  be  bad  npon  the  strict  l^ial 
title  onlyi  antl  a  court  of  law  will  not  uphold 
or  enforce  an  equitable  title  to  land  as  a  de- 
fense In  such  action.  Jo^nion  t,  CSrMfon, 
418 

8.  Where  an  order  of  tbe  court  in  ejectment 
indicates*  general  flndlDc  for  the  pUindffas 
to  pan  only  of  the  land  uvolved,  a  judgment 
for  the  reooveiT  of  lucb  part  only  la  proper.  If 
1184 


S'aln::ir  falla  to  show  title  to  the  ranalndv. 
DTUan  V.  Eggen,  58 

BLEOTIORS.    See    Toms    akd   Eur 

TIONS. 

BMIKEITT  DOKAnr.  Bee  alM>  CoKnr 
TunoNAL  Law,  15;  Daiuobb,  4. 
1.  The  temporary  injury  sustained  on  ac- 
count of  obsiructlonB  placed  in  a  street  during 
the  building  of  a  railroad  constitutea  a  claim 
for  damages  apart  from  tbe  claim,  under  the 
Ohio  statute,  for  permanent  depredation  of  the 
property.    elitpAeni  r.  Ballimort  A  0.  R.  Co. 

vm 

8.  Under  the  Ohio  statntemaking  a  railroad 
company  which  lays  its  track*  nt>ou  a  street  re- 
sponsible (or  injuries  to  private  property,  thtt 
right  to  recover  damages  for  sucn  Injuriea  is 
not  limited  to  owners  of  property  immediately 
npon  the  Street  occupied  V  tbe  track  or  struc- 
tures of  tbe  company.  The  owner  of  prop- 
erty near  to  the  street  is  entitled  to  tbe  reme<ly 
Klven  by  the  statute,  if  the  Injury  to  It  Is  tb« 
direct  and  neceesaiy  result  of  the  occupancy 
of  the  street  by  the  railroad  company,  or  can 
be  fairly  attributed  to  such  occupancy.        Id. 

8,  The  objection  that  one  of  the  comaus- 
■tonen  appoiuled  to  locate  a  railroad  and  as- 
sesa  danugea  for  lands  taken,  under  the  Kan- 
sas statute,  was  not  a  freeholder,  cannot  avail 
to  defeat  the  proceeding,  unless  made  either 
at  the  time  of  Lis  appointment  or  at  the  time 
he  proceeded  to  act.  Huiing  v.  Ka»  ValUg 
R.  A  Imp.  Co.  1045 

4.  A  notice  given  by  commissioners  ap- 
pointed to  locate  a  raHroad  and  assess  dam- 

rfor  lands  taken  in  its  coDstruction,  under 
statute  of  Kansas,  notifying  all  persons 
owning  land  on  the  line  of  the  txflroad  in  a 
certain  section  and  township  tbal  the  commls- 
■ionera  would  inoceed  to  lay  out  the  route  for 
said  road  through  laid  section  and  aaeea*  tbe 
damagea,  la  sumcient  notice  to  the  land  own- 
ers; and  the  publication  thereof  in  the  manner 
required  by  natute  is  suffldent  to  subject  the 
lands  to  tbe  action  of  the  oammUsioners  and  to 
warn  the  ownera  of  proper^  to  appear  and  de- 
fend tbdr  in  tercets.  Id. 

EQUITY.    See   abo  OoimucTB,    87,    88: 

CBRDrroaa'  Biu.;  Paiknts,  SO;  Flkad- 

ma,  7;  Taxks.  7. 

1.  The  InrisdJclion  In  equity  attaches  nukes 

the  legal  remedy,  both  In  respect  to  the  final 

relief  and  the  mode  of  obtaining  it,  is  aa  effi- 

dent  as  the  remedy  in  equity.    Kitbtmrn  y. 

Sunderland.  1005 

5.  Theremedyinequity,  in  cases  of  account, 
is  generally  more  comidete  and  adequate  than 
It  It  at  law;  and  in  a  case  where  baud  ia 
^arged.  Involving  tbe  conrida«ttoB  of  fldu- 
clary  and  trurt  relations,  equity  Jurisdtclion 
will  be  sustained.  Id. 

8.  A  nilt  brought  to  cbai^  tbe  defendant 
aa  a  trustee  for  a  Dreach  of  trust  in  legaid  to  « 
■pedal  deposit  is  one  of  equitable  cognisance. 
ManAattan  Bank  v.  WaOer,  ft>9 

4.  Even  when  a  rait  Is  based  on  an  equitable 

tltl^  the  nature  of  the  relief  asked  most  be 

equltabtfl,  lo  give  a  court  of  equity  Jurisdlo- 

tion.    AmM  t.  Bourbon  Oovnti/,  73 

M7.  188.  U»,  180  D.S. 


S.  r-onrti  of  Bqidtj  bare  the  ligbt  to  buduI 
and  M>  odde  cotttracU  or  iDBtramentBObUiDed 
t);  fraud,  to  eomct  mlBUkea  made  in  tbem, 
«ad  to  nqnln  tlwir  cancellstloii.  Utiiltd 
£laU»  V.  Amtriean  BM  3U«)&.  Cb.  400 

B,  A  Ull  sUeghig  tliat  a  married  woman  hai 
propertr  la  bar  om  ri^t,  and  aaklng  for  pay- 
ment of  an  asHMmeDt  on  obarea  of  itock  out 
«f  it,  and  a  bill  of  reriTOT  uUng  f or  reUef  out 
of  waota  recdTed  by  her  executor,  present  ■ 
case  of  eqnhable  conlzanoe,  wliere  it  does  not 
appear  that  >be  could  be  lUM  at  law  lo  reach 
lier  aeparate  properly.    Atni^  r.  Oaeke,      896 

7.  An  action  for  a  cancellation  of  a  sale  of  a 

Iilaotatfon,  and  iti  retroceadon,  and  to  eatab- 
ish  ihe  priority  of  a  mortgage  thereon,  and 
bare  the  property  aold  under  the  mortfj^age.  is 
an  action  in  eqiJty,  and  not  one  at  law.  The 
faci  that  an  action  of  nuUily  Uea  in  aucb  a 
caae  in  Lonbiana,  where  the  action  was 
lironght,  and  tltat  there  are  no  oourta  of  equitr 
in  that  State,  doea  not  rary  the  matter.  IS- 
dingi  V.  Johnaan,  401 

8.  Where  the  i.pp«11ee,  a  mrreyor,  while 
employed  by  appellant  to  make  a  sarrey  of  his 
plantation,  thought  be  discovered  an  error  In 
the  public  lands  claimed  by  appellBnt,  by 
whicn  it  would  appear  that  such  lands  were 
not  in  ftwt  situated  on  Bayou  Four  Points  as 
officially  surveyed,  and  Induced  a  third  party 
to  obtain  the  patent  foribe  land, which  he,  the 
appellee,  then  purchased  from  him,  knowing 
that  it  bad  been  possessed  and  cultivated  by 
the  appellant  for  a  long  period  of  years,— a 
court  of  equity  will  not  readily  enforce  an  ad- 
vBDtage  thus  obtalued.     Oragi*  v.  Pomli,  666 

SSTOPPBL.  Bee  also  BoiTDS,  6.  »,  11 ; 
OaHRiBBa,  10;  Cobfokatiokb,  12. 

1.  When  one  makes  a  deed  of  land,  cove- 
nanting therein  that  he  is  the  owner,  and  suh- 
aequently  acquires  an  ouletanding  and  advene 
title,  bis  new  acquisition  enures  to  the  benefit 
of  his  grantee,  on  the  prlndple  of  estoppel. 
Moore  v.  Ora^ford,  878 

a.  Where  a  husband  and  wife  pttrchosed  the 
•eparste  halves  of  a  piece  of  land  at  difCereot 
times,  and  wltb  the  intent  of  holding  in  moi- 
■etles,  and  conveyed  the  husbond'a  half  to  a  pur- 
chaser, who  paid  therefor  in  good  faith  and 
without  actual  notice  and  for  a  valuable  con- 
sideration, the  wife  cannot,  years  afterwards. 
Insist  that  she  acauired  an  estate  by  entirety, 
allhougb  a  second  deed  was  ao  drawn  as  lo  run 
directly  lo  the  husband  and  wife,  and  was  given 
at  the  lime  they  were  conveying  to  such  pur- 
chaser.   Bunt  T.  BiacJAum,  488 

8.  One  will  not  be  permitted  to  lead  another 
to  act  upon  a  contract  of  purchase  with  him 
.and  incur  expenses  bv  reason  of  it,  and  then, 
upon  aome  pretext  of  a  defect  In  a  matter  of 
form,  refuse  compliance  with  its  provisions, 
and  thna  deprive  tbepurcbaser  of  the  benefit  of 
Ilia  labor  and  expenmtures.    Courts  of  equity. 


upon  the  theory  of  leave  and  license  give 


n. 

merate  as  an  estoppel  upon  tbe  dalm  of  a  ptatn 
tut  lo  recover  damages  to  tbe  extent  of  tlw 
value  of  tbe  timber  taken,  anymore  than  it  can, 
nnder  tbe  plea  of  Ub«ntm  tenamtntitm,  devest 
bis  title  to  land  on  which  tbe  alleged  cutting 
and  removal  were  committed.  Behraeder  Min. 
A  Ufa.  Ott.  V.  Paa»r,  760 

EVIDENOE. 

L  JimicuL  Komn. 

IL  PKxatnoTiONa  Aino  BtJBDm  or  Vaoar, 
UL  CoKTBTBnor. 
IV.  WaiaBT  Aim  BurvioimioT. 
See  also  Depooitioss;  Tbiai. 

L  JvDtcui.  Norroa 

I.  Tbe  courts  of  oi»  country  cannot  take 
cognizance  of  the  laws  of  another  without  plea 
and  proof.  Li»m-peot  A  &.  W.  SlMm  Oo.  t.  Ph»- 
nic  Int.  Oo.  788 

n.  PBMiniFTiom  ixo  BusDBii  OF  Pkoof. 

B.  Tbe  burden  of  nroof  to  show  fraud  in  ob- 
taining a  patent  for  land  Is  upon  the  govern- 
ment, Tbe  presumption  attending  tbe  patent, 
that  it  was  issued  upon  sulHcient  evidence,  ana 
that  (he  law  had  been  compiled  with  by  the 
officers  of  the  government  charged  with  the 
alienation  of  public  lands,  can  only  be  over- 
come by  clear  and  convincing  proof.  UniUi 
StatM  V.  Inn  8Uva-  Mia.  0>.  071 

8.  In  an  action  by  the  United  Slate*  upon  a 
bond  to  secure  tbe  performance  of  a  contract 
to  deliver  such  quantity  of  oats  as  might  be  ra- 
quired,  not  excMdIng  a  spedfled  amount,  the 
burden  of  proof  Is  upon  the  plaintiff  lo  show  a 
demand  for  tbe  performance  of  the  cootract, 
and  a  failure  or  refusal  lo  perform.  Uni'trd 
Aates  V.  Cbnn'n,  710 

4.  In  case  of  lose  of  goods  during  tranaporlA- 
tion,  tbe  presumption  as  to  liability  is  sgainst 
tbe  carrier.    Inman  v.  BonA  CarUina  H.  Co. 

013 

5.  In  an  action  upon  a  policy  of  accident  In- 
surance, upon  an  issue  sa  to  suicide,  self  de- 
struction is  not  presumed;  nor  from  the  mere 
fact  of  death  is  It  presumed  thattbe  insured 
wasmurdered.   TrmAenliu.  Oo.  v.  MeConJat/. 


6.  The  presumption 


806 
1  between  customer 


found  in  the  possession  of  tbe 

banker  have  been  left  with  him  to  secure  him 
generally  against  1ob9,  is  a  rebuttable  presump. 
tion.    Sej/Tttt  v.  Dunuint,  984 

7.  In  a  suit  In  equity  by  creditors  to  set  aside 

as  fraudulent  and  voiua  Judgment  against  their 

debtor,  tbe  burden  of  proof  la  on  tbe  plaintiUs 

lo  Impeach  the  JudgmenL     AiUn  v.  Smitli, 

783 

s  la  that  the 

JieConailtu- 

tion  and  l&ws  of  the  United  Slates  require. 
BhroeepoTt  v.  OoU.  089 

9.  ProbatA  jourts  in  Oallfomia  being  courts 
of  superior  Jurisdiction,  the  iccitaU  In  their 
decrees,  unleas  contradicted  by  the  record,  will 
be  preaiuned  to  be  correct;  and  svery  intend- 


,    lire 


ment  nin  be  Incluleed  In  tlietr  anpporL    JFoft- 
iMon  V.  Fair.  410 

10,  Wtere  three  tbtngB  are  preBcribed  by  the 
stBtuU  U>  be  done  in  coasecutive  order,  and  all 
three  appear  to  have  been  done  on  tbe  Bame 
da;,  It  will  be  presumed  that  the  statute  naa 
complied  with,  leaving  the  prima/iiw  evidence 
open  to  be  rebutted,     OaUaglian  t.  Myen,  047 

11.  Wherecoplea  of  avolumeweredellvered, 
and  the  title  and  the  worlc  nere  both  ol  them 
deposited  on  the  same  day,  It  must  be  presumed, 
In  the  absem^  of  evidence  to  the  contrary,  that 
the  deposit  of  the  tiiie  preceded  the  pnblicatlon, 
and  that  tbe  delivery  of  tbecopiesiotheSecre- 

tiiry  of  State,  aa  required  by  law,  ] -'-''  '*■- 

depoalt  of  the  work  in  the  clerk's  o 

13.  In  the  absence  of  evidence 
Irary,  It  will  be  presumed  that  Ihe  deposit  of 
the  lille  was  made  before  publication,  and  also 
tbnt,  where  the  work  purports  to  have  been  de- 
posited within  three  months  after  the  date  of  the 
deposit  of  the  title,  it  was  deposited  within  three 
months  after  publicailon.  It  will  be  equally 
presumed,  in  ttieabsenceof  evidence  to  thecon- 
trary,  that  the  deposit  of  the  work,  though  made 
on  I'be  same  day  with  tbe  depraft  cA  the  title, 
was  not  made  prior  to  publication.  Although 
it  is  to  be  presumed  that  the  title  was  deposited 
before  publication,  yet,  where  the  work  was  de- 
posited five  months  and  five  days  after  the  de- 
posit of  the  title,  it  cannot  "" -i  -i--. 

such  depositof  the  work  was 
months  after  tbe  publicatioo 

in.  COKPBTBHOr, 

18.  It  is  no  valid  objection  that  the  defendants 
in  an  action  for  infrlngeoientof  copyright  were 
compelled  to  produce  their  books  bdii  papers 
on  tie  accounting  before   the   master.     Tliey 


provision  Is  the  usual  one  in  an  interlocutory 
decree  in  a  suit  in  equity  for  tbe  infringement 
of  a  copyright  As  the  forfeiture  of  the  vol- 
umes cotild  not  be  obtained  by  this  ault,  al- 
thougb  prayed  for  in  the  hill,  the  book)  and 
papers  were  admissible  in  evidence.  Id. 

14,  A  record  from  the  office  of  register  of 
deeds  of  a  county  in  Michigan,  containing  a 
certified  copy  of  a  will  executed  and  proved  in 
New  York,  is  admissible  In  evidence  to  show 
the  will  was  probated  In  Michigan,  where  tbe 
record  shows  due  notice  by  publication  and 
due  proof  of  Its  execution.  Ovibarttan  v,  Wit- 
beek  Co.  184 

10,  AdeclaratlonoftnutisDOtadmisBibleU) 
Impeach  a  conveyance  of  the  troslees,  whohad 
tbi:  Ktwer  to  convey  the  property,  and  where 
It  appears  that  the  proceeds  were  lo  be  divided 
according  to  the  Instrument  crealinK  the  trnsL 
•  Id. 

16.  It  Is  not  error  to  allow  a  written  agree- 
ment between  the  parties  to  be  read  in  evi- 
dence without  proof  of  its  execution,  under  tbe 
Code  of  Alabama,  unless  the  execution  there- 
of be  denied  by  plea  verified  by  affidavit. 
PoUak  V.  Bnuk  EUetrie  Atto.  474 

17.  Letters  written  by  the  qnartennaster  for 
authority  to  purchase  oats,  because,  as  was  al- 
leged therein,  the  contractor  bad  failed  to  de- 
liver tbe  oats  under  his  contract;  and  authority 

list 


granted  by  the  adjutnn '-general  to  make  nidk 
purchaees;  an'  the  fact  that  they  were  made. 
— ate  not  evidence  of  a  demand  upon  the  con- 
tractor, or  of  such  default  upon  his  part  as  lo 
give  the  United  Slates  a  cause  of  action  against 
him  and  hissuretiea.  UnitedStatc*  v.  Carwin. 
710 

16.  Under  the  laws  of  Hi»itanB  with  refer- 
ence to  foreign  corporations,  a  copy  of  tbe  cer- 
tificate of  Incorporation  of  a  company  in  New 
York,  aa  acknowledged  t>efore  a  nouuy  public, 
authenticated  by  the  certificate  of  the  Secre- 
larv  of  State  of  New  York,  under  hU  official 
seal,  aa  being  a  correct  copy  of  the  duplicate 
orizinal  onflle  in  his  office.  Is  sufficient  e^enov 
of  fts  Incorporation.  BammerY,  GarJUId  Min. 
AM.  Co.  .   IW4 

19,  Under  N.  U.  Oomp.  Laws,  tit.  40,  chap. 
2,  g  3768,  evidence  must  be  giveti  that  thft 
writing  therein  named  is  lost  or  not  In  the 
hands  of  the  party  wishing  to  use  it,  before 
the  record  of  tbe  same,  or  a  transcript  thereof, 
may  be  read  in  evidence.  ProM  v.  Board  qf' 
DoroMtie  Mittimu,  ale.  643 

90.  Letters  written  to  the  plalntifb  by  their 
own  agents  are  incompetent,  dtber  In  then- 
selves  or  in  corroboration  of  the  testimony  of 
tbe  agents,  to  prove  tbe  facts  recited  in  tbe  let- 
tea  ag^nst  other  peraona.  JfbrA  Amerie» 
Int.  OS.  r.  OtiardMa.  M»- 

SI.  The  Ks]  of  secrecy  upon  commnnic^ 
tions  between  client  and  attorney  Is  tbe  privi> 
lege  of  the  client;  and  if  the  latter  has  voluo- 
tarily  waived  tbe  privilege,  it  cannot  be  Insisted 
on  to  close  tbe  mouth  of  the  attorney.  If  tb« 
client  testifies  to  what  took  place  between  him- 
self and  bis  attorney,  be  waives  bis  right  Uf- 
object  to  the  attorney's  giving  his  own  account 
of  the  matter.     Suitt  v.  Blaelrbam,  4BS 

SS.  A  grantee  in  a  deed  ta  not  affected  with 
the  declarations  of  the  grantor,  made  after  tbe 
execution  and  delivery  of  the  deed,  unleaa,  with 
full  knowledge  of  such  declarations,  he  ao- 

liescet  in  or  ■aoctioni  them.    Buekman  r. 

wy,  729 

28.  A  witiMss  who  has  no  tach  knowledge 
of  the  marketable  condition  or  rental  value  of 
properly  as  would  render  bis  opinion  of  any 


use  to  tbe  Jury,  beyond  the  merest  guesa  or 

conjecture,  b  not  entitled  to  give  hisopin' 

lo  its  rental  value.     Nma  York  A  O.  Min. 


dkaU  A  Co.  v.  Framr,  1081 

24  Where  a  promissory  note  Is  signed 
Peninsular  Cigar  Ca,  Qeo.  Hoebs,  Sec.  & 
Treas.,"  payable  to  the  order  of  "Geo.  Hoebs, 
Sec.  &  Treas.,"  and  indorsed  "  Geo.  Moeba, 
Bee.  St  Treaa.."  parol  evidence  la  InadmiaalUB 
lo  ^ow  that  it  was  the  Intention  of  tbe  indor- 
■er.  in  making  the  Indoivement,  to  bind  him- 
self personaUy.  Ftdk  v.  Moebt,  flIW- 
20.  When  a  party  In  ejectment  seta  up  a  tax 
title  several  yean  old,  parol  evidence  of  the 

Eayment  of  part  of  tbe  tax  for  iDen]  puipoaea 
I  admissible  where  the  records  uu>w  that  it 
was  raised  for  such  purpose.  Odteifara  v. 
W\&€ck  a>.  184 

26.  Evidence  of  a  custom  to  oonatder  as  aafe- 
B  particular  port  which  in  fact  Is  not  reaaon- 
abiy  safe  li  incompetent  to  coutradlot  tbe  dwr- 
tea-party.     2&  QauOt,  4S» 

U7,,U8,Ut,ltOU.S.- 


Ettdxrcb,  IV. — Flobida. 


97.  Paid  OTldaioa  b  admlMlble  t 


S8.  It  caa  bIwb^b  be  Bhowa,  la  a  rait  at  law 

01  In  equity,  that  an  Instrument  produced  Id 

erldeoce  wbb  never  executed  bv  the  pcraoD 

wboM  aienature  it  bears.    MarA  r.  Sidtel*. 

538 

20.  It  ma;  be  shown  that  a  patent  for  an  in- 
vention was  never  sltCDed  by  the  offlceia  whose 
tuunea  are  attached'  to  it,  or  was  not  signed 
when  they  wore  in  office  or  at  the  dme  stated. 
Id. 

80.  IncompetentandirreleTanteridenceCBn- 
uoi  be  coOTOTted  into  competent  and  relevant 
evidence  simply  because  ft  Is  conuined  In  aa 
official  communication.  Uniiai  Statu  v.  Oor- 
w»n,  710 

81.  Where  the  rental  value  of  a  diver-mill 
la  in  issue,  and  it  is  not  Bbown  by  any  admis- 

*  alhle  evidence,  it  may  be  proved  bv  showing 
the  value  or  amount  of  the  ore  delivered  and 
milled.  Ntw  York  A  0,  Min.  Bjptdieate  &  Go. 
7.  Frater,  1031 

83.  la  oa  action  to  recover  the  excess  of 
duties  on  the  importation  of  goods,  evidence 
that  the  goods  imported  bore  a  sinillltude  to 
other  g0(^,  on  whloh  a  niecif  c  duly  was '  ' 
ii  adn^Bsible.    mrrmanf.MHUr, 


n. 

88.  It  la  only  when  an  oral  agreement  is 
clearly  and  satisfactoilly  proven  by  testimony 
above  snsplcion  and  beyond  reasonable  doubt, 
that  it  wiu  be  enforced  to  establish  rights  In 
land  at  variance  with  the  miulmeDls  of  title. 
Meort  V.  Ofavford.  878 

84.  To  make  out  a  case  of  infringement, 
there  must  be  a  preponderance  of  evidence  in 
favor  of  complalnanta.    Bini  v.  JeanUt,    8C~ 

86.  The  oath  of  one  of  the  locators  of 


8S.  Parol  evidence  that  the  plaintiff  owned 
the  copyright  at  the  time  the  InfringemcnU 
«erecomidtted,introdnced  without  objection, 
was  aufficient  prima  fadt  evidence  of  title  un- 
tD  rebutled.     GdOaiihan  v.  Myen,  U1 

87.  A.  memorandum  at  the  fact  and  date  of 
the  depodt  of  the  work,  purporting  to  be 
■Igoed  by  the  clerk,  la  sufficient  primit  fade 
certificate  of  sndi  oepoeit,  and  competent  evi- 
dence of  the  fact  and  of  the  date,  without  fur- 
ther proof  of  therignatareoflheclerk,itt:  ' 
on  *Se  aame  paper  with  bla  signature  as  t  _ 
to  the  certificate  at  the  depodt  of  the  tide;  but 
It  waa  open  to  the  defendants  to  show  that  his 
■ignattin  to  the  memorandum  was  not  genu- 


EXCEPTIONS.    Bee   Affsu.  asd    Eb- 


BZECimOir. '  Bee  Jddioui.  Balm. 


..  A  Bpedal  administrator,  ceasing  to  act  aa 
such,  must  account  far  the  assets  in  Iiia  banda 
to  the  executor  or  administrator  with  the  will 
annexed,  who  can  contest  thecorrcctnessot  the 
account  If  not  satiaf HCtory,  BoBardty.  Lamb, 
60 
9.  An  adminlstralrix  who  is  a  widow  and 
heir,  by  proceeding  In  proliatp  court  In  Califor* 
Ilia,  may  bsve  a  settlement  of  her  accounts  aa 
admiDlstralrlx,  and  a  flnsl  adjudication  of  her 
rights  as  heir  at  law  in  the  estate  remaining  in 
her  hands.    BoHntonv,  Fair,  415 

8.  Executors  and  adrolnistraiois  cannot  de- 
rive bencflt  from  the  maoncr  in  which  th^ 
manage  the  estate.    Allen  v.  QilUtte,         371 

4.  The  disposition  which  a  dngte  creditor 
makes  of  his  debt  sgainst  the  estate,  or  which 
a  devisee  makes  of  bis  interest  therein,  cannot 
interfere  with  the  executor's  coelrol  of  the  ea- 
tate  for  the  payment  of  debts,  or  for  partition 
among  devisees.  ld~ 

9.  A  sale,  nnder  a  mortgage  made  by  a  der- 
visee,  of  bis  interest  In  the  lands  of  the  estate, 
doea  not  withdraw  from  the  estate  any  lands 
subject  to  debts  or  to  partition  smon?  devisees, 
and  the  executor  may  puicbase  at  sucn  sale.  Id. 


EXPRESS  OOMPAKIES.    SeeCODSTa. 

a& 

EXTRADITIOH. 

I.  Under  tiie  treaty  between  Oils  countrj 
and  Mexico,  a  person  may  be  extradited  to  Mex- 
ico tor  the  crime  of  forgery  of  an  instrumenit 
which  is  made  sn  offense  by  the  Mexican  laws, 
he  having  been  held  in  Mexico  for  the  offense, 
Bmton  V.  MeMahM,  334 

3.  A  surrender  of  fugitives  from  justice,  t» 
the  State  whose  laws  have  been  violated,  is  the 
only  aid  provided  by  the  (Jnited  Statu  law* 
for  puniihment  of  nolence  committed  in  ooe 
Btaie  by  Intruders  from  another  State,  Mahon 
V.  Judee,  38S 

8.  No  mode  is  provided  by  the  United  Staie» 
laws  and  Constitution  by  which  a  person  un- 
lawfully  abducted  from  one  State  lo  another, 
and  held  there  upon  process  of  law  for  an  of- 
fense against  the  State,  can  be  restored  to  the 
State  from  which  abducted.  Id. 

4.  One  Indicted  for  felony  In  one  State,  for- 
dbly  abducted  from  another  State,  and  broucht 
Into  the  State  where  indicted,  \ij  pariles  acting 
without  wanant  or  autborityof  law,  is  not  en- 
titled to  release  from  detention  1^  reason  at 
such  unlawful  abduction.  Id. 

5.  The  laws  of  the  United  States  do  not  rec- 
ognise any  right  of  asylum,  on  the  part  of  » 
fugitive  from  justice,  in  any  State  to  which  h» 
has  fled.  Id. 

FEDEBAL  COUKTS.    i9ee  OonBTS. 

FEE8.    See  OLBSxa;  CoioaBsionKBa, 

FLORIDA. 

The  trostees  of  the  Internal  ImpravoMat 


),  Google 


FOBySITDBB— lADICnODT. 


(or  the  State,  Invested  wilhlbeleasl  tlil_  __  ._. 
lands  for  their  more  conTenlent  ao ministration;, 
and  tbe  Stateremftin*  tlie beneHdal  proprietor, 
«ablect  10  ilie  Kuanntia  wbich  bave  been 
made  U>  the  holdera  of  nllroad  bonds  secured 
tbcreb;.  Union  lYutt  Co.  y-  Southern  Inland 
Jfav.  Si  Imp.  a>.  IMS 

FOBFIUTUUE.    Bee  Hdibb,  14. 

FBAUD.    See  alu    Cohtraots,    27,    S8: 

LnoTATioH    or    Aonoira,    6;    Fdblio 

Lamm.  17. 

1.  Slleoce  BB  to  •  material  fact  is  not  necea- 

nrflj,  at  matter  of  law,  equivalent  In  a  false 

represenlstfon.  bnt  If,  with  intent  to  deceive, 

either  party  lo  a  contract  of  sale  conceftle  or 


T.  Wjfoming  Oatllt  BaneM  Oa. 

S.  An  action  may  be  maintained  for  false 
rapresentatlotis,  upon  tbe  sale  of  real  property, 
rctaiiiie  to  matters  collsteral  to  tbe  title  and 
riftbt  or  posseeslon, — ench  as  tbe  location,  quan- 
tity, qudlty,  and  condllion  of  tbe  lend,  tbepriv- 
Ceges  connected  with  It,  or  tbe  rents  and  proflts 
derived  therefrom.  Andrui  v.  St.  Louis  Smell- 
tuff  A  B^liiUng  Oo.  lOU 

8.  False  representatloDS  by  a  vendor  as  lo  his 
having  title  lo  tbe  premises  may  be  ground  of 
action  by  tbe  purcLaser  when  tbe  vendor  isnot 
In  possession  and  bas  neither  color  nor  cl^m  of 
title,  eiltier  under  an  Instrument  purportlnit  to 
convey  the  premises ora  Judgment eslabllsbinK 


bis  right  to  them. 


43A8  OOHPAinES.    See  Cohtkaots,  8. 


HABEAS  CORPUS. 

1.  Wrilsof ^oicatwrpusmayhenKdloob- 
tain  tbe  discharge  of  one  Imprironcd  under  the 
order  of  h  court  of  the  United  Sutes  which 
-docs  not  possess  jurisdiction  of  the  person  or  of 
the  subject  matter.    Bt  Terry,  400 

3.  Tbe  writ  of  habtoM  eorput  may  be  Issued 
by  Ibe  United  BUies  Supreme  Court,  among 
oilier  cases,  for  ibe  purpose  of  inquiring  into 
tbe  cause  of  tbe  restraint  of  tbe  liberty  of  pris- 
oners in  Jail  under  or  by  color  of  Ibe  authority 
of  tbe  United  Stales,  and  all  persons  who  are 
in  cuBlodr  by  violation  of  the  Constitution 
laws  of  tbe  United  States. 

3.  If  II  appears  from  tbe  petition  Itself  thst 
tbe  applicant  forlhe  writ  of  haheai  eorjn''  '' 
not  eniiiled  thereto,  the   writ   need  not 
•warded. 

4.  Wbetber  tbe  facts  Justified  punishment 
as  for  contempt  for  acts  Id  Ibe  presence  of  the 
court  cannot  be  Inquired  Into  on  a  writ  of  ha- 
beat  corpv*  to  release  a  person  imprisoned  by 
each  court  for  contempt.  Ja. 

0.  The  writ  of  Jiabea*  eorput.  In  tbe  cat 
one  held  a  prisooer  by  sentence  of  court,  cao 
(elease  bim  only  when  It  is  shown  that  the 


court  had  nn  Jurisdiction  of  tbe  offeBae;  and 
the  Inquiry  In  sucb  case  is  wbether  the  Indlet- 
meot  suEBdently  describes  a  class  of  off ouea  at 
which  tbe  court  had  JurisdlctiOB.    A*  foHt 

HEAIA^H,    See  OewwiTOTitwu.  Law,  2t. 


except  sod 

brancesBS,  I^  tbe  written  direcnona  of  blmsplf 
and  her,msy  be  made  thereon,  tbe  Oeor^  Code 
does  not  lovaltdale  a  mortgage  executed  brlhe 
tmatee,  by  tbe  written  dIrKUon  ofberano  ber 
husband.  BrodmixY.  jBtna  In*.  Co.  44S 
9.  Tbe  Code  of  Georgia,  which  provide*  that 
a  wife  cannot  Mnd  her  sepante  estale  by  any 
•saomptlon  of  the  debts  of  Iter  bosbaud,  cao- 
not  be  extended  to  destroy  a  power  exprGoly 


It  might  be  conveyed  as  ipecifled. 

8.  Under  the  laws  of  Minnesota  tbe  assent 
of  the  husband,  who  does  not  own  the  pnqt- 
erty,  to  terms  of  sale  by  an  agent,  diffetefit 
from  those  given  in  a  power  of  attorner  by  the 
vrife,  is  insufficient  to  pass  the  title  of  tbe  wifeu 
Emna-.ff  v.  WoalMorti,  000 


nonORATION.    See  Auhrs. 


INDIANS.    See alsoCoimTa,  14,  18. 

1.  The  Indictment,  the  venne  of  the  trial,  and 
the  jury,  on  Ibe  prosecution  of  an  Indian  tot  a 
murder  committed  in  a  Territoiy,  are  to  be 
accotdlng  to   the   territorial  laws.    A  Oms- 

2.  Under  tbe  Actof  March  S.  1S86 IS8  Slat. 
at  h.  880).  the  crime  of  murder  eommiued  br 
an  Indian  within  a  Territory  of  Uie  United 
States  is  an  oDenae  af^nat  the  laws  of  tbe  Ter- 
ritory, and  such  Indian  Is  subject  for  sacfa 
crime,  not  to  the  cviminal  lawa  of  the  United 
States,  but  lo  tbe  laws  of  the  Territory.  The 
statute  make*  no  disdnction  In  regard  to 
whether  the  crime  was  committed  by  tbe  lit- 
dian  on  or  oft  an  Indian  retervalioo.  Id. 

INDICTMENT. 

In  an  Indictment  In  a  United  States  oonrt  for 
a  oonsplTW^  to  Induce  election  offlcen,  at  a 
time  when  an  dectlon  for  a  member  of  Con- 
greaa  was  held,  toomittosafely  keen  and  deltver 
to  the  beard  of  canvuwrs  the  poll  book,  tally 
sheets,  and  cei^cates  of  tbe  votea,  that  tbe 
docnmenU  mentioned  migbt  come  into  Ibe 
bands  of  improper  persons,  who  falaifled  Ibe  re- 
turns,—It  Is  not  neccssaiy  to  allege  <«  prove 
that  it  was  the  Intention  M  tbe  CMMptrators  lo 
sftecl  tbe  election  of  the  member  cd  CoogreM, 
IS 7,  1SMU%  ISO  U.  8. 


Iktamovb— I]:bijkaxo>. 


tbe  ntmni  of  whicb  were  In  tbe  mme  poll 
boDlu,  tallr  diMts,  and  certiflcatea  with  thoee 
for  tiato  omcen.    Bt  parU  Oan,  214 

ntTAMOnS.    See  Gbdokal  Law. 

ZNFAHTB. 

The  proTlsloiia  of  Oal.  Code  CIt.  Proc. 
f^  873,878,  nqnirtng  the  appoInlmeDt  of  a 
guardian  tor  an  lofaDt,  apply  to  cl*U  actlooa 
Bc  diaiiogulsbed  from  epectel  proceeding,  and 
do  not  prevent  the  appearance  of  the  Infant  In 
a  miit  for  partition  In  a  probata  court,  by  an  at- 
torney qipolnted  by  the  ooork     Bobtnum  t. 


IN  jmrCTION.    Bee  also  Dbkd.  8. 


_  a  defenae  In  tbe  action 
Ciirutian,  418 

2.  Where  there  is  no  prelenM  d!  abandon- 
■nent  of  the  right  to  a  trademark,  delay  in 
bringing  a  suit  may  preclude  recorery  of  dam- 
ageafor  prior  infringement,  bnt  will  not  destroy 
tbe  right  to  prerention  <d  fnither  Injury. 
MentJuimr.  HeU,  S36 

XNSOLVBHCT  AHU  ASSIOKHENT 
FOR  BEHEFIT  OF  CREDITOBa 

See  alao  BABKKXFFmj  Baheb,  Q-Il. 

1.  The  nijnois  Tolnntarr  Ajiignment  Act 
In  force  July  1,  1877,  forblddicK  preferences 
In  asslgumenla,  should  be  liberally  conatrued, 
80  as  to  Huppress  tbe  miacbief  and  advance  the 
remedy.     WhiU  v.  OaUJtatitgn,  S77 

2.  An  Inaolvent  debtor  cannot  be  permitted 
to  defeat  the  operation  of  tbe  IHlDoia  Volun- 
tary Assignment  Act  by  effecting  unequal 
distribution  of  hi«  estate  by  means  of  convey- 
ances, billa  of  aale,  or  juogmeols  by  confea- 
elon;  and  where  he  ailempls  to  do  so,  such  con- 
veyances, bills  of  aale,  and  Jodgmenta  will  be 
•et  aside.  Id. 

3.  An  attempt  to  obtain  an  illegal  prefer- 
ence does  not  have  the  eSect  of  depriving  the 
creditor  of  his  inlereal,  under  the  Illinois  stat- 
ute probibitlng  preferences,  in  tbe  proceeds  of 
the  properly  of  the  insolvent  debtor,  or  give  a 
prior  right  to  a  creditor  who  aues  to  set  aside 
such  illegal  preferances.  Id. 

4.  If  the  legal  effect  of  the  written  inslru- 
tnent  making  an  aasignoient  for  creditors  be 
to  delay  credilors,  it  la  void.    Mtant  v.  Doted. 

429 

5.  An  asslgntneot  l^  a  (ailing  or  Inaolvenl 
debtor,  which  secures  to  tbe  assignor  an  inter- 
est In  or  an  unlimited  control  over  the  prop- 
erly conveved,  and  which  has  the  effect  of  hin- 
dering or  delaying  creditors,  is  void  as  being  a 
fraud  upon  those  creditors.  Id. 


serve  to  himself  any  benefldal  Interest  Id  tbe 
property  assigned,  or  interpose  anv  delav,  or 
make  provisions  which  would  hinder  and  de-' 
lay  oredltoiB  from  ihedr  lawful  modes  of  pros- 
•cntlng  their  claims.  Id. 

V.  3..  Book  82.  t 


7.  An  assignment  for  credltots  which  pro- 
vides that  tbe  assignor  sliall  remain  In  posses- 
sion of  tbe  propertv  and  oootinne  to  sell  the 
goods  and  collect  toe  debts,  the  collections  to 
be  applied  to  reptenisb  tbe  stock,  and  which 
also  contains  a  provision  fortbe  renewal  of  tbe 
debts,  and  tbat,  if  any  of  thedebtasball  not  be 
paid,  or  if  the  assignees  elect,  they  may  take 
poeaesalon  of  the  property  and  dispose  of  tbe 
same,  —is  void  as  to  creditors.  Id. 

8.  Minn.  Stat.  Uarch  7,  1881.  chap.  Ii8, 
wblcb  provides  that  whenever  tbe  property  of 
a  debtor  Is  seized  under  an  attachment  or  exe- 
cution against  blm,  he  may  make  an  assign- 
ment of  all  hia  properly  for  the  equal  benefltof 
all  bis  credilora  who  shall  file  releases,  snd 
such  property  ab&ll  be  eqoltahty  distributed 
among  suck  credlloni,  Is  not  repugnant  to  the 
CousllLulion  of  the  United  States  so  far  as  it 
affects  diizens  of  States  other  than  Mlnaesota. 
Ornny  v.  Beimat,  481 

Q.  A  statute  of  a  State,  being  without  force 
in  any  other  State,  cannot  dlscnarge  a  debtor 
from  A  debt  held  by  a  citizen  of  such  other 
State  who  does  not  appear  and  take  pert  In 
the  proceedings,  or  is  not  otherwise  brought 
within  Uw  Jurisdiction  of  the  court  «;;autlDg  the 
discharge.  iff. 

nratTBAROE. 

1.  A  wife  and  children  have  an  Insurable 
Interest  In  the  life  of  tbe  husband  and  father. 
Wathii^lton    Ctntral   JUat.   Bank   v.   Hume, 

870 

2.  The  creditorsof  aman  wboobttlItlsiDau^ 
ance  upon  his  own  life  for  the  benefit  of  his 
wife  and  children  have  no  interest  in  tbe  pro- 
ceeds upon  bis  death,  although  premiums  for 
tbe  insurance   weie  paid  by  him  while  insol- 

8.  A  man  who  obtains  Inaurance  upon  hla 
life  for  the  benefit  of  his  wife  and  children 
cannot^  while  ibey  are  alive,  exercise  any  pow- 
er of  disposition  over  it  without  their  conseut; 
nor  baa  he  any  interest  therein  of  which  he  cnu 
avail  himself.  Id. 

4.  Premiums  paid  by  an  insolvent  for  a  mod- 
erate amount  of  Insurance  upon  his  life  la  fa- 
vor of  hts  wife  cannot  be  recovered  of  her  af- 
ter she  has  obtained  tbe  Insurance,  where  no 
fraudulent  intent  on  her  part  or  that  of  the  In 
sursDCe  company  appears.  Id. 

5.  Under  a  policy  conditioned  to  be  void 
where  death  ia  caused  by  Intentional  injuries 
inflicted  by  insured  or  any  other  pctHOD,  no 
recovery  can  be  liad  for  death  caused  by  inju- 
riea  infiicted  by  Insured  ioteollonelly  or  when 
Insane,  or  if  be  was  murdered.  TravAtrt  Int. 
Co.  ▼,  MoOmkey,  SOti 

0.  In  an  action  on  a  policy  of  insurance  con- 
ditioned to  extend  only  to  death  or  personal 
injuries  caused  by  external,  violent,  and  acci- 
dental means,  plaintiff  must  sbow  that  the 
death  of  tbe  Insured  was  tbe  result,  not  only  of 
external  and  violent,  but  of  accidental,  means. 
Id. 

7.  Where  an  tppUcattm  for  Inaurance  re- 
quires tbe  amount  of  a  mortgage  on  tbe  prem- 
ises to  be  stated,  an  answer  stating  the  princi- 
m1  sum  due  on  the  mortgage  la  suiucleDt. 
anford  V.  Qermania  F.  In*.  Go.  IM 

Utt   I 


DiTKBaaT— JnnoHrarr. 


e.  WlieretbeappUcaUoD  does  not  ask  tbe  na- 
ture and  amouDt  of  Incumbrancea  other  tlian 
mortsageB,  an  omisglon  to  state  that  tbe  property 
nas  incumbered  olherwlae  tban  bj  mortgage, 


Hartford  P.  Int. 

B.  Apollcjot  Ore  inaunuicerequirlDgtfaeiD- 
terest  of  the  insured,  if  otlier  tban  the  entire 
ownereblp  of  the  property,  or  If  incumbered  by 
any  lien,  to  be  so  lepreaenied  tbereiu,  dopn  not. 
if  it  is  stated  that  the  property  is  incumbered, 
retjuire  a  eutemcDt  of  the  nature  and  amount 
of  the  incumbntnces.  Bb^ord  t.  Garmania 
F,  Int.  Co.  ry  1B6 

10.  A  warranty  in  an  application  for  Insur- 
ance that  smokiDK  Ib  not  allowed  on  the  prem- 
ises U  not.  If  amokiug  ou  the  preiiilsea  is  for- 
bidden at  that  time,  broken  by  the  assured  or 
others  afterwartis  smoking  there.  Id. 

11.  Collision  or  atranding  la  a  peri!  of  the 
seas;  and  a  policy  of  Insurance  a^inst  perils 
of  the  seas  covers  a  loss  by  strandiaf!  or  colli- 
sion, allbougb  arising  fmm  tbe  negligence  of 
the  mafier  or  crew.  Liverpool  (ft  O.  W.  8Uam 
Co.  T.  PUnix  Int.  Co.  788 

12.  Tbe  Ininrer,  upon  paying  to  the  assured 
the  amount  of  (he  loss,  total  or  partial,  of  tbe 
goods  Insured,  becomes,  without  any  formal  as- 
signment or  any  express  sllnulation  lo  that  ef- 
fect in  tbe  policy,  subrogated  In  a  corresponding 
amount  lo  the  aasured's  right  of  action  ualnst 
tbe  canter  or  other  person  responsible  for  the 
loss,  and  In  a  court  of  admiralty  may  assert  in 
bis  own  name  that  right  of  the  shipper.  Id. 

IS.  A  stipulation  in  a  bill  of  lading,  that  a 
carrier,  when  liable  for  a  loas  of  ibe  goods, 
shall  have  the  benefit  of  any  insurance  tfiat  may 
have  tieen  effected  upon  them, is  validand  lim- 
its tbe  right  of  an  insurer  of  goods,  upon  pay- 
ing the  losa,  to  recover  overa^nst  the  coirler; 
but  a  carrier  aetUngupsuch  defense  must  show 
clearly  that  tbe  insurance  on  the  goods  Is  one 
to  the  benefit  of  which  by  Ibetermsof  his  con- 
tract be  is  enUtled.  Jd. 

14.  Where  an  inauianoe  company  becomes 
bankrupt  and  goes  into  liquidation,  the  policy 
holders  become  creditors  to  an  amount  equal 
to  the  equitable  Talue  of  ^eir  respective  poli- 
cies, and  entitled  to  participate  pro  rata  in  its 
assets.     Carr  v.  Hamiltoji, 

INTEREST. 

1.  Under  the  statute  of  minots,  creditore 
should  be  allowed  Interest  at  8  per  cent  per 
annum  for  moneys  after  they  become  due. 
Qoodmnr.  Fox.  808 

I.  Bev.  Stat.  §  714, 

ttlpu1al«  in 

writing  for  ii^Ierest  M  10  per  cenL      W&ton  v. 
Sdmondt,  IfXiO 

8.  The  United  SUtes  Is  not  liable  to  pay  in- 
terest on  claims  againit  it,  in  lbs  absence  of  ex- 
press statutory  ptovlilon  therefor.  United 
Btattt  T.  Bayard,  IDS 

4.  The  United  States  la  not  liable  tor  Interest 
on  moneys  unUwfnllv  withheld  by  the  Secre- 
tai7  of  State,  under  the  arbitration  agreement 
between  the  United  States  and  Spalr  " 

5.  Upon  abond  given  to  appearln  the  United 
1140 


States  court  to  answer  to  an  Indictment  tat 
forgerv,  no  interest  can  be  recovered.  Unitti 
Siatet  V.  Broadhead,  14T 

6.  Where  tbe  master.  In  marshaling  ibe 
classes  of  debts  entitled  lobepaidontof  afund 
arising  out  of  a  iudicial  sale,  calculated  inter- 
est upon  all  the  debts  down  to  theday  of  cloainr 
hia  report,  the  aggregate  became  the  sum  of 
the  debt  from  that  period,  tbe  whole  of  wbicb 
thenceforth  properly  carried  interest.  SUtart 
V.  Gay,  1« 

DTTERNAL    IHPROV£HEHT.      Bev 


INTOXICATING  Llt^UORS.  See  ala» 
CoHMKBOS,  1;  OojtSTiTUTioMAi.  Law,  €, 
A  Stale  has  ibe  right  to  prohibit  or  restrict 
tbe  manufacture  of  intoxicating  liquors  with- 
in Its  limits,  to  prohibit  all  sale  and  traffic  in 
tbem  In  tbe  Btaie,  to  inflict  penalties  for  their 
manufacture  and  sale,  and  to  provide  regnU- 
tions  for  the  abatement  as  a  common  nulsaiice, 
of  properly  used  tor  such  forbidden  purposes. 
Kidd  V.  Fearton,  9» 

JUDOMENT.  See  also  Amoir  ob  Soit, 
6;  Apprai.  aud  Ebbob,  v.:  Coptxioht, 
l-B;  SmpFisa,  &i  Tbiaii,  18. 

1.  A  decree,  althougb  erroneous,  but  not 
void,  cannot  be  questioned  In  s  collatetal  pro- 
ceeding. Union  Inut  Co.  t.  BovHum  Inbuut 
ITaii.  J  Imp.  Co.  104S 

2.  A  dismissal  of  a  milt  for  want  of  parties 
does  not  make  the  subject  of  controversy  rer 
judieata,  St.  Bomtt  v.  Xnss'  Bttam  CotUm- 
Prm  Co.  28» 

8.  Tbe  decision  of  a  motion  or  summary  ap- 
plicaUon  b  not  to  be  regarded  in  the  light  of 
reiju4teata,  or  as  so  far  conclusive  upon  tbe 
parlies  as  to  prevent  their  drawing  the  same 
matters  in  question  again  in  the  more  r^ular 
form  of  an  action.    Denny  v.  Bennett,        491 

4.  A  consent  decree  that  a  town  shall  tssoe 
bonds  which  shall  be  valid  fa  no  adjndicattoa 
by  tbe  court  of  their  validity,  on  the  submis- 
■ion  to  it,  as  a  judicial  tribonal,  of  the  question 
of  such  validity.    Edleg  v.  Milan.  TT 

5.  A  probate  decree  distributing  to  tbe  ex- 
ecutrix ue  estate  of  her  testator,  and  disdiar- 
giug  her  from  further  duties,  but  showing  do 
adjudication  of  her  interests  as  devisee,  does  not 
bar  suits  to  compel  the  execution  of  tbe  will, 
and  tbe  making  of  suitable  provision  for  com- 
plainants as  lequested  t>y  testator.  Ootlon  v. 
CWtoR,  las 

6.  A  decree  of  a  stale  court  providing  fa  Uw 
sale  of  a  railroad  Is  binding  upon  all  the  parties 
to  the  suit  In  which  It  was  rendered,  nntilmod 
Ified  or  reversed,  and  is  not  open  to  coUslerBl 
sttack  by  any  of  those  parties  In  a  sepaiale 
suit  brought  by  tliem  in  the  Circuit  Court  of 
the  United  States.  After  the  Jorisdlction  of 
the  stale  court  attached,  no  order  of  tbe  drcutt 
court  could  Interfere  with  or  sospend  tbe  sale 
which  the  state  court  had  ordered  to  be  madcL 
Central  Trutt  Oo.  v.  Beasonyood,  98S 

7.  A  judgment  In  a  suit  in  a  stale  cotnt  ea- 
tablishlng  a  lien  on  a  railroad  tat  labor  doc* 
not  bind  the  trustee  under  the  mortgaga  or  tba 

iti,  188,  12*.  I«0  D.8. 


Jdsiciai.  Rales— Liuit at iok  or  Actiomb. 


bondholden  of  tlie  road  If  Qtey  are  not  mRdc 
partiea  (O  tt.    Hatiaa  ».  ffiietw,  1001 

8.  Wbere  a  wife  has  obtained  a  decree  quiet- 
lug  her  title,  aa  between  taer  and  her  busband'g 
hetts  and  his  Eraatee,  to  ao  undivided  half  of 
1aa(b  conveyed  to  herself  and  buaband;  and 
has  also  Joined  witli  such  grantee  in  Beehiuft 
relief,  as  co-owners,  ^^inat  an  execution  sale 
of  ■  parcel  of  tbe  lanii,  and  tbe  rectification  of 
a  mistake  in  tbe  deeds,  and  tbe  vesting  of  title 
in  herself  and  sucb  gTan(ee;  and  such  relief 
waa  accorded  by  the  decree, — these  adjudica- 
tions, standing  unreversed,  are  binding  upon 
her.    Sunt  v.  Blaekbttm,  486 


notice  had  been  duly  given  as  required  by  law. 
and  that  the  sttomev  appointed  by  the  court 
to  represent  the  minor  children  appeared  at 
the  bearing  and  was  present  at  every  step  of 
the  procc^ings.    Bobinton  v.  Fhir,  41S 

10.  Where  a  judgment  in  ejectment  does  not 
sufficiently  describe  tbe  land,  plaintiff  can,  at 
the  time  the  finding  is  made,  or  during  tbe 
Hune  term,  procure  Its  reformation.  Morgan 
V.  Eggtri,  06 

11.  A  part^  cannot  he  permitted  to  remain 
■ilent  for  more  than  eigbt  years  after  lie  has 
kboniloned  the  contest  for  a  mining  claim,  and 
Bubmilled  (o  tbe  decision  of  the  matter  at  issue, 
altbougb  It  may  have  iMen  erroueoos,  and  then 
come  forward  in  a  court  of  equity  after  the 
title  has  passed  to  the  United  States,  and  seek 
to  correct  tbe  errors  which  may  have  occurred 
during  the  progreBS  of  the  proceeding  in  tbe 
land  ofBoe.  iMited  Btata  t.  MarAiM  Stiver 
Min.  Oa.  734 

IS.  Ad  order  merely  suspending  the  execu- 
tion of  the  judgment  nntit  tbe  next  torn  of 
tbe  court,  (here  Iteing  no  proceeding  pending 
to  rehear,  reconsider,  or  modify  It,  does  not 
give  tbe  court  power,  at  Its  next  term,  to  re- 
consider tbe  whole  case  or  lo  set  aside  the  judg- 
menL     United  StatetY.  PiU,  904 

18.  A  conrttowblcb  a  judgmentls  presented 
for  enforcement  may  ascertain  whether  the 
claim  is  really  one  that  It  is  authorized  'o  en- 
force.    WUatntin  v.  Atfean  Int.  Oo.  389 

14.  WhereapplicationismadetocoUectjudg- 
ments  by  process  not  contained  in  themaelvee. 
and  requiring,  to  be  sustained,  reference  lo  tbe 
alleged  cause  of  action  upon  which  tliey  are 
founded,  tbe  aid  of  the  court  should  not  be 
granted  when,  upon  tbe  face  of  tbe  record,  it 
appears,  not  that  mere  error  intervened  In  the 
renditloD  of  such  judgments,  bntUiat  they 
upon  no  cause  of  action  whatever.  ""' 
M'lb  Taxing  OUt.  t.  Loe^t,  7«u 

JUDICIAL  SAZ.E8. 

1.  The  acceptance  or  rejection  of  a  bid  at  a 
sale  under  a  chancery  decree  Is  witliln  the 
sound  equitable  discretion  of  tbe  court,  to  be 
exercised  with  due  regard  to  the  special  cir- 
cumstances of  the  esse  and  to  the  stability  of 
judicial  sales.    Oamdfn  ▼.  Mdj/hme,  608 

2.  Upon  tbe  bidder  refusing  to  pay  the 
amount  hid,  tbe  court,  without  confirming  the 
""'"'"""' '  —J—  -,i)gjg  J  distinct  ofler 

o  confirm  the  sale  to 


of,  may  bold  him  to  nls  bid  and  order  a  resale 
at  his  risk,  both  in  respect  to  tbe  expenges  of 
tbe  resale  and  any  deficiency  resulting  there- 
from. Id. 

8.  Whereapnrehaserrefusea,  witbotttcause, 
to  make  bis  bid  good,  he  may  be  compelled  to 
do  so  by  rule  or  attachment  issuing  out  of  tbe 
court  uuder  whose  decree  the  sale  is  had.  It 
Is  notnecessary  that  his  liability  for  a  deficiency 
on  ft  resale  should  be  ascertained  and  enforced 
by  an  independent  suit.  Jd. 

4.  Where  the  sale  is  directed  to  be  for  cash, 
and  the  property  is  purchased  on  tbesale  by  a 
trustee  of  apart  of  tbe  creditors,  the  court  Is 
not  bound,  in  deference  to  their  wishes,  to  de- 
part from  tbe  terms  of  the  sale,  and  apply  their 
claims  in  payment  of  the  purchase  money  re- 
qubwdattbesale.  Id. 

0.  Upon  tbe  refusal  of  a  purchaser  at  a  judi- 
cial sale  to  fulfill  bis  contract,  the  estate  may 
be  resold  and  the  purchaser  held  liable  for  any 
deficiency  in  price  arising  upon  tbe  second  sale. 
Stuart  V.  Oay,  191 

0.  A  purchaser  at  a  judicial  sale,  bound  to 
pay  specific  sums  at  given  dates,  Is  not  inter- 
ested in  tbe  distribution  of  the  proceeds  among 
creditors,  or  in  the  method  of  computing  in- 
terest on  such  distribution.  Id. 

JCBISDICTION.  Bee  Appbal  add  Eb- 
bob;  CoDBTfii  EqniTYi  boPKuiB  Coubt 
OF  TBS  Umited  Btatbb. 

JTTRT.    Bee  Tbial. 


Where,  in  a  lease  In  Arkansas,  it  is  provided 
that  the  lessor  shall  have  bis  lien  on  the  crop 
for  the  payment  of  his  rent,  the  lien  referred  to 
is  the  lien  given  by  Ihe  statute  of  Arkansas. 
Watwrth  v.  Harrit,  712 


UCEH8E.    See  Dibtbiot  of  Coluubla,  3. 
LIEN.    See  Bahxs,  6-8;  Taxxs,  6. 

LIMITATION  OF  ACTIONS. 

1.  Oourts  of  equity  unlformlv  refnae  relief 
to -those  who  unreasonably  delay  to  Invoke 
their  aid.    Parker  r,  Daertt,  848 

3.  Laches  cannot  be  imputed  to  one  In  the 
peaceable  possession  of  land,  for  delay  In  re- 
sorting to  ft  court  of  equity  to  correct  ft  mis- 
take in  the  description  of  premises  in  a  convey- 
ance through  which  titie  must  be  deduced. 
The  possession  is  notice  to  all  of  the  poasessor't 
equitable  rights,  and  he  needs  to  assert  them 
only  when  he  may  find  occadon  to  do  so. 
Ruekman  v.  Cory,  728 

'  injured  b 

itv  tt 

proceedings  arises  only  upon  discovery;  and 
mere  submission  to  an  Injury,  after  tbe  act  In- 
flicting ttia  completed, •cannot  generally  and 
in  the  absence  of  other  circumstances  take 
1141 


Lib  Pbkdbhb  ;  Hakdakds. 


kwiy  a  tight  of  action,  nnlen  audi  seqalM- 
oenoe  contiDue*  for  the  period  limited  I^  tbe 
•tetute  for  the  enforcement  of  Buch  right  Kit- 
toura  T.  Bvndertand,  1005 

4.  Tbe  Statute  of  LimitatJom  hai  no  anoli- 
catkn  to  a  anpplemental  bill  setting  Dp  « 


0.  Tbe  right  of  lotlon  of  tt  bank  to  leooTer 
back  money  paid  on  a  forged  check  which 
both  partiea  aappoaed  genniae  accnua  Imme- 
diately upon  the  payment  of  tbe  moneri  and 
the  Statute  of  UmitatiODs  runa  from  that  Ume. 
Jxathtr  1^.  Nat.  Baitk  t.  JAnvAant*  Hat. 
Bank,  842 

C.  Wban  tbe  plalntUF  ia  not  nilng  for  her 
dower  bb  each,  the  right  to  which  accrued  over 
twenty  yean  before  commencing  the  suit,  but 
tor  property  of  which  she  baa  been  defrauded, 
the  Statute  of  LImltstlona  begins  to  run  only 
from  the  discovery  of  the  fraud.  Jotu*  t.  Van 
Dorm,  1077 


yean  before,  during  a  part  of  which  time  tbe 
corporation  waa  In  exiaience  and  operation,  fs 
barred  by  tbe  Btatule  ol  Limitations  and  by 
the  general  doctrine  of  lachea  applicable  in 
conriA  of  equity.     Taylor  v.  Heima,  119 

8.  In  Louisiana  tbe  prescription  of  ten  years 
applies  to  suit  against  a  corporatioQ  for  dam- 
age! for  refusal  to  permit  a  tnnafer  of  abarae 
on  its  booka.  St.  Eojwi  r.  Lmtt  Steam  Oottor^ 
PrmOo.  380 

9.  In  LouMana,  In  a  Bolt  agalost-a  corpora- 
tion for  damages  for  refusal  to  permit  the  trans- 
fer of  sharea  on  its  books,  where  there  has  not 
been  an  iminterrupted  period  of  ten  years  tn 
which  preacriplion  could  run,  between  suits 
brought  for  the  dlrtdenda,  the  defense  of  tbe 
prescripdon  of  tea  yeara  fails.  Jd. 

10.  The  cottrla  cannot  create  an  exception  to 
tbe  operation  of  the  Statute  of  Limitations  not 
made  by  tbe  statute  itself,  where  the  party  de- 
signedly eludes  the  service  of  process.  Ams 
y.  WaierUMn,  DCS 

11.  Although  concealment  of  fraud  has  been 
beld  ground  for  snipending  the  Statute  of  Lim- 
itations, yet  tbe  evasion  of  the  service  of  pro- 
cesa  is  not  fraud  in  the  legal  sense  of  the  lerm, 
and  is  no  vaUd  answer  to  toe  atatutory  bar.    Id, 

13.  By  tbe  laws  of  Wisconsin  an  action  Is 
not  commenced,  for  the  purpose  of  stopping 
the  running  of  the  Statute  of  Limitations,  un- 
til service  of  process  has  beeneffecled,  or  until 
service  has  been  attempted  andfollowed  up  by 
actual  service  within  sixty  days,  or  publication 
wltbiuthattlme.    Knoteilonv.Watertottn,  S50 

IS.  A  conspiracy  of  the  officials  and  resi- 
dents of  a  dty,  to  prevent  service  of  process 
upon  it,  by  the  resignation  of  tbe  mayor  and 
by  tbe  secret  meeting  of  the  common  council 
before  qualifying  and  organlEinB,  and  by  their 
immediately  retdgning  their  omcea  after  the 
transaction  of  some  necessary  tMidnees,  and  the 
consequent  Inabil^  to  ierve  ancb  process,  do 
not  furniab  an  excuse  for  not  Gommendog  the 
action  within  the  time  Jimitad  by  law.    Amv^. 


1I4S 


14.  Where  the  summona  In  an  action  oa 
bonds  and  coupons  agaloBl  a  dty  In  WiBCossla 
waa  never  served  upon  tbe  mayor,  or  upoa 
any  petson  having  or  exercialiig  tbepowen  of 
mayor,  and  tberels  no  pietnae  that  the  diieo- 
tlona  of  Wta.  Bev.  Stat.  6  4240,  coocemiDgtlw 
commenoement  of  BO  action,  were  followed,  or 
attempted  to  be,  tbe  action  waa  really  not  com- 
nMnced,  within  tbe  meaning  of  tbe  atatute, 
nntQ  tbe  attorneys  of  the  defendant  vohualarOy 
entered  a  general  appearance;  and  as,  at  the 
time,  more  than  ten  »"H  ^  half  years  bad 
elapsed  alnce  the  last  coupon  sued  on  became 
due,  >U  tlM  coupons  sued  on  were  barred  by 
the  Statnle  of  Limitations.  KneviUm  v.  WaUr- 
lown,  AM 

15.  nnder  Wis.  Iter.  Stat  1808.  diaa  188, 
ji  97,  the  service  of  flte  summona,  or  itB  de- 
livery to  an  officer  with  Intent  that  It  shall  be 
served,  Is  the  act  by  which  the  period  of  limi- 
tation must  becomputed.  tnehiffonliu.BaiUt 
V.  Bldred.  1080 

16.  Tbe  limitation  of  six  yean  In  U.  B.  Rev- 
Slat.  §  10e»,  appUea  to  a  claim  of  the  Stale  ot 
LonislflDa  against  Uie  United  Stale*  f or  B  per 
cent  of  the  proceeds  of  sale  of  lands  of  the 
United  States,  under  tbe  Act  of  Feb.  20,  1811, 
"  *i,  authorizing  the  formation  of  a  state  gov- 

iment.  Uruted  State*  v.  Ltruiriana,  .  W 
IT,  Where  tbe  government,  although  a  nomi 
nal  plalntllT,  baa  no  real  interest  in  the  Htij^ 
tion,  the  defeuse  of  the  Statute  of  limitations 
la  available  the  same  ss  In  suits  between  indi- 
vidoals.     Unifad  State*  v.  BeOe,  121 

la  Tbe  United  Sutes  is  not  bound  by  any 
statute  of  limitations,  or  barred  by  anv  utcbea 
of  Its  officers,  however  gross,  in  a  suit  oron^t 
tiy  It  as  a  sovereign  government,  to  enforce  s 
public  right  or  to  assert  a  public  utereat,  unles* 
CoDgreaa  clearly  manifested  ita  intention  that  it 
should  be  so  boond:  and  this  doctrine  is  appli- 
cable with  equal  forco.  not  only  to  tbe  quesdtm 
of  a  statute  of  limitations  in  a  suit  at  law,  but 
also  to  the  quesHoD  of  laches  In  a  suit  In  equity. 
DnitBd  State*  v.  In^.  Mti 

LIB  PENDENS.    See  also  Dbed,  8. 

1.  A  lit  pndmt  duly  proaecuted,  and  not 
collusive,  is  notice  U  a  purchaser  so  as  to  affeci 
and  bind  bla  interest  by  tbe  decree;  and  the  U* 
pewUni  begins  from  the  service  of  the  Batoens 
after  tbe  blU  is  Sled.  XTnim  Tnut  d.  v. 
Southern  Inland  Nae.  <£  Imp.  Oo.  1043 

S.  All  persons  dealbig  with  property  an 
bound  to  take  notice  of  a  suit  pending  with  re- 
gard to  tbe  title  thereto,  and  wai,  on  tbeii 
peril,  purchase  tbe  aame  from  any  of  tbe  par- 
dee  to  the  solL  H. 

6' 
HANDAHHS.         * 

1.  Mandamus  lies  to  compel  a  party  to  do  that 
which  it  Is  bla  duty  to  do  without  ft.  It  oon- 
fen  no  new  authority,  and  the  party  to  be 
coerced  must  have  tbe  power  to  pertonn  tbe 
act.    SrwontvSit  Tamng  Diet,  v.  Loaffu*,  7&) 

S.  Relief  by  mandamuB  cannot  be  nanted 
in  equl^,  but  only  at  law.  SmOk  v.  BomriM 
Countg,  73 

8.  D.  S.  Itev.  Slat  |  710,  conatnied  in  cnn- 
nection  with  tlie  Act  Ol  1875,  gg  1,  S,  prevents 

127. 188.  leau  l«Q  tl.  H. 


MARiTim  (jAw— MnsM. 


me  bane  bj  tbe  United  Btatea  arcuit  Conn  nf 
■  nrit  of  mandamiis,  except  in  fttd  of  a  juris- 
diction previoiulr  acquired  l^that  court,    Id. 

4.  Mandamus  liestctcompel tbe  performADce 
of  a  Uatutoiy  dntr  only  when  It  is  clear  and 
Indisputable  and  uere  la  no  otber  legal  remedT. 
Baj/ardY.  UniUd  BtaUi.  116 

6.  Handamus  will  not  issue  to  compel  the 
Becretary  of  State  to  pa;  money  In  bis  bands 
to  one  party  wbtcb  la  claimed  by  another  party , 
and  tbe  right  to  which  is  in  litigatfon  between 
them.  Id. 

6.  Wbea  ezecuUn  offlcoa  of  tbe  covem- 
ment  refuw  to  act  in  a  case  at  all,  or  when  by 
special  statute  or  otherwise  a  mere  ministerial 


ther  queatlOD,  theo,  If  tney  refuse,  a  manda- 


7.  Tbe  Supreme  Court  of  tbe  Uolted  States 
will  not  interfere  by  mandamus  with  the  exec- 
utive officers  of  tbe  government  in  the  exercise 
of  ibelt  ordinary  official  duties,  even  where 
those  dutiea  require  an  interpretation  of  the 


law. 


M. 


8.  If  the  CommlBsioner  of  Pendoiu  refuses 
to  carry  out  the  decision  of  the  Secretary  of  the 
Interior, — hia  superior  officer, — he  may  be  re- 
quired to  show  cause  why  maodamua  should 
nof  issue,  for  tbe  reason  that,  so  far  as  lespecta 
Ibe  matter  decided,  (here  la  no  discretion  o 
ercise  of  Judgment  left 


780 

10.  A  petition  tot  a  writ  of  nundamns  com- 
manding the  lery  of  a  tax  for  the  payment  of 
a  judgment  muat  be  dismissed  where  the  judg- 
ment itself  baa  been  feveraed.  Ourri»  i.  Dn\t- 
tdStata,  C9S 

U.  In  an  actioo  by  a  Judgment  credittn  of  a 
railroad  compeDy,  to  require  it  to  asalgn  to  blm 
Its  claim  against  u>e  county  for  bonos,  and  to 
require  the  county  to  rign  and  deliver  to  him 
auch  Itonda  in  payment  of  tbe  Judgment,  the 
only  remedy  waich  tbe  company  had  against 
the  county  to  compel  tbe  issuing  and  delivery 
of  tbe  bonds  was  by  mandamus  at  law.  Braia 
T.  BouTbtm  County.  Q  78 

12.  Tbe  United  States  Supreme  Court  cannot 
by  mandamus,  la  a  suit  in  wbtch  tbe  amount 
involved  Is  too  amall  to  come  up  to  It  by  writ 
of  error,  compel  die  Judge  of  tbe  circuit  court 
to  set  aidde  Uie  Judgment  which  be  rendered. 
3t  parte  BuTdett,  821 

18,  A  writ  of  mandamus  may  properly  be 
Issued  by  the  Supreme  Court  of  the  United 
Btatea  to  compel  tbe  Judge  of  an  inferior  court 
to  settle  and  .sign  a  bill  of  excepdon&  Re 
OhtUeatigag  Ore  i  Jtvn  Oi>.'t  J^itim,         503 

KARinilE  LAW.    See  SmPFiHa. 


MASTER  AlTD    SERVANT. 

1.  An  employ 
ligence  which  ^ 
for  injuriea  whicb  result  from  dangers  to  obvi' 
ous  and  ihrealenlng  that  a  reasonably  prudent 
manwouldhaveavoided  them,  Kanev.  Narlh- 
«m  Oml.  a.  Go.  3S9 


mlutng  from  one  of  the  c 
wbicb  be  might  bave  to  pass,  wbere  he  has 
been  told  bv  tbe  conductor  that  tbe  car  should 
be  removea  nhen  It  reached  a  coal  yard  or 
junction  bej-ond  them  if  be  fouod  on  examin- 
ing bis  papers  that  it  did  not  contain  perisb- 
able  freight.  Id, 


See  also  Evidkrok,  8S;  Tun- 
NBBaBtP,  8:  PiBADiHa,  14-16;  Public 
IaAudo,  8;  Bum,  1. 

1.  It  la  tbe  policy  of  tbe  government  to  fnvor 
the  (tcvelopment  of  mines  of  gold  and  silver 
and  otber  mclals,  and  every  fadllty  is  alTorded 
for  that  purpose;  but  It  exacts  a  faithful  com- 
pliance with  tbe  conditions  required.  United 
Statei  V.  Jtvn  8Hver  Min.  Co.  OU 

S.  A  patent  for  a  mining  location  of  000  feet 
is  valid  as  to  extent,  under  the  Act  of  Congress 
of  May  10.  1878.  FarUj^*  Btrk  ailver  Sin. 
Oa.  v,  Kerr,  908 

8.  The. amount  of  land  which  may  be  taken 
up  aa  a  placer  claim  and  tbe  amount  as  a  loile 
claim,  and  the  price  per  acre  to  be  paid  to  tbe 
government  in  the  two  caaes  when  patenta  are 
obtained,  are  dlfTerent;  and  the  lighia  con- 
ferred by  tbe  respective  patents,  and  the  con- 
ditions upon  which  tbey  are  held,  are  also 
different.  United  State*  t.  Iron  iHlver  JUiu. 
Co.  67t 

4.  The  term  "placer  claim,"  as  used  In  U. 
S.  Rev.  Stat,  g  ^188,  means  ground  thai  in- 
cludes valuable  depcwils  not  in  place,  that  la, 
not  fixed  to  rock,  but  wblcb  is  in  a  loose  state. 
By  "  veins  or  lodes,"  as  there  used,  are  meant 
lines  or  aggregations  of  metal  embedded  in 


D.  Tbe  subsequent  discove^  of  lodes  upon 
tbe  groand  and  their  successful  working  ooca 
not  affect  the  good  faith  of  the  application. 
That  must  be  determined  by  what  was  known 
lo  exist  at  tbe  Ume.  Id. 

e.  It  is  not  enough  that  there  may  bave  been 
some  indications,  by  oulcroppioga  on  tbe  sur- 
face, of  the  existence  of  lodes  or  veins  of  rocit 
In  place  bearing  gold  or  silver  or  otber  metal, 
'-  Justify  their  designation  as  "known"  veins 
lodes.  To  meet  tliat  designation,  tbe  lodes 
veins  must  be  clearly  ascertained,  and  be  of 
such  extent  aa  to  render  the  land  more  valu- 
able on  that  account  and  justtty  their  explora- 
tion. Id. 

L  The  existence  of  a  valuable  growth  of 
timber  on  tbe  land  does  not  affect  the  anili- 
cant'B  claim  for  a  patent  for  a  placer  claim.   Id. 

8.  The  statute  only  excepts  veins  or  lodea 

claimed  or  known  to  exist"  at  tbe  time  tbe 
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applicalioD  is  made  for  tbe  patent,  and  not  at 
the  date  of  Ui«  pateat.  United  Stata  t.  Iron 
Silver  Min.  Co.  671 

8.  Wlien  a  tf&a  or  lode  is  knotm  to  exist 
'wltbln  Uie  boundaries  of  tbe  placer  claim,  tlie 
applicaiioQ  for  a  patent  vhicb  does  not  include 
also  an  application  for  tbe  vein  or  lode  Is  to  be 
COQStrueo  as  a  concluslTe  declaralion  tbat  tbe 
claimant  bas  no  rigbt  of  posseaalon  lo  it;  but 
wbere  the  eziBtence  oC  a  vein  or  lode  in  a 
jilacer  claim  is  not  known  Ht  tbe  time  of  tbe 
application  for  a  patent,  tbat  InairumenC  will 
cuDvej  ail  valuable  miDerala  and  other  deposits 
subsequentlj  found  nitbin  tbe  boundanea  of 
the  claim.  Id. 

10.  A  miaeral  lode  or  relo  nbose  location  is 
perfected  nnder  tbe  law  is  ibe  property  of  the 
locators  or  their  aasigna,  and  not  subject  to  dls- 
[xiaal  by  tbe  government.    ^uyMv.  Jtoniie,  168. 

11.  A  mineral  vein  or  lode  U  "  known  to  ex- 
ist," witbin  Ibe  meaning  of  TJ.  B.  Rev.  Stat. 
If  2883.  although  personal  knowledge  of  the 
fact  may  not  be  possessed  by  an  applicant  for 
a  patent  for  a  placer  claim,  where  its  location 
bos  been  ntnde  under  the  law  and  notice  there- 
of recorded  in  Ihe  uaual  book  of  record  witbin 
the  district,  and  its  boundaries  bave  been  spe- 
cifically marked  on  ibe  surface  so  as  to  be 
readily  traced.    -  Id. 

13.  Mineral  locations  made  prior  to  tbe  pas- 
sage of  any  mlneml  law  by  Congress  are  gov- 
ei  Dcd  by  local  rules  and  customs  then  in  force. 
Giaciei-Mojinlain  Silver  Min.  Co.  v.  WillU,  178 

18.  A  description  in  tbe  notice  of  location  of 
a  mining  claim  is  sufficient,  under  Ui  8.  Rev. 
6lat.  ^  2334,  which  describes  tbe  claim  as 
located  a  certain  number  of  feet  from  another 
mine.  Bucb  mbie  will  be  presumed  to  be  a 
natural  object  or  permaDcnt  monument  within 
Ihe  meaning  of  tbe  statute  until  the  contrary 
appears,  where  tbe  location  Is  further  described 
by  tbe  length  of  its  boundary  lines  and  siak«s 
ai  the  comer*.  Mammtr  v.  Garfieid  Min.  dt 
M.  Go.  964 

14.  A  forfeiture  of  a  mining  claim  ctuinot  be 
esiablished  except  upon  dear  and  convindng 

Eroof  of  tbe  faiiure  of  the  former  ovnwr  to 
ave  work  performed  orlmprovementa  made  to 
the  amount  requitiod  by  law.  Id. 

16,  Tbe  sufficiency  of  tbe  work  performed 
and  improvements  made  upon  each  of  tbe 
claims  patented  is  sufficiently  shown  by  the  cer- 
tificate of  the  Burreyor-General  of  tbe  United 
Slates  for  tbe  Stale  in  which  tbe  claim  is  situ- 
ated.    Unitedaatetr.  Irc^aiher Min.Ca.an 

MORTGAGE.    See  also  CotmTa.  sa 

I.  A  deed  absolute  in  form,  with  general 
warranty  of  litle  and  an  agreement  to  reconvey 
to  tbe  vendor  or  a  third  peison,  upon  payment 
of  a  fixed  sum  within  a  specified  time,  do  not 
of  themselves  coostiiute  a  mortgage  unless 
shown  by  parol  evidence  or  by  attendant  cir- 
GUinstancea — such  as  the  condition  and  relation 
of  tbe  parties  or  gross  inadequacy  of  prli 


3.  Where  a  mortgage  does  not  provide  for 
the  payment  of  renis  io  the  mortgagee  during 
mortgagor's  possession,  even  where  tbe  income 
IIU 


i«  expressly  |^ged  as  security  for  the  mort 
gage  debt,  witb  the  right  in  mortgagee  to  lake 
powesdon  upon  nonperformance  of  ibe  coodl- 
tjons  of  the  mortgage,  tbe  former  is  not  enti- 
tled Io  rents  until  he  takes  actual  possession,  at 
poHsesaion  is  taken  in  his  behalf.  F^tedman'i 
Ban.  <t  Trvtt  Go.  v.  ShepA^rd,  16S 

8.  Tbe  requirement  in  LouisIanE,  tlist  a 
vendor's  privilege  must  be  recorded  witbin  tbe 
time  allowed  by  law  in  order  Io  give  it  priority 
over  a  mortgage  recorded  before  it,  relate*  to 
tbe  mortgages  given  by  tbe  vendee  as  well  as 
mortgages  given  1^  the  vendor.  Riding*  v. 
Johnton,  401 

4,  Id  Louisiana,  sbee  the  law  of  1855.  an 
unrecorded  moiigege  has  no  effect  as  to  third 
persons  not  parties  to  tbe  act  of  mortgage,  even 
though  they  had  full  knowledge  of  it.  Jd. 

G.  Whore  tbe  t«ceiver  of  a  railroad  company 
agreed  to  pay  a  lien  on  part  of  the  railroaii  out 
of  tbe  money  realized  from  such  part  upon 
foreclosure  sale,  and  tbe  lienor  surrendered  bis 
lien,  and  the  receiver  bid  in  tbe  propctty  on 
such  sale  as  an  eniircLy,  tbe  right  of  ihe  lienor 
Io  be  paid  out  of  the  aggregate  proceeds  of  Ibe 
sale  is  not  defeated  by  the  fact  that  the  mort- 

Kge  bondholders  made  payment  in  mortgnge 
oils,  as  allowed  by  tbe  decree  of  sale;  and  if 
tbe  lien  is  not  discharged  In  money,  Ihe  prop- 
erly will  again  Im  sold  as  an  eniirety.  or  ao 
much  thereof  as  is  necessary  to  niise  lbeamoi;nt 
of  the  lien.  Farmer*  Loan  ■&  Trutt  Co.  y. 
NetBman,  303 

6.  Where  an  agreement  was  made  between 
a  person  claiming  a  lien  on  property  in  fore- 
closure and  a  trust  company  who  represented 
tbe  bondholders,  for  the  surrender  by  the  for- 
mer of  rights  given  liim  by  a  decree  of  the 
slate  court  in  consideration  of  the  receiver's 
certiflcate  for  tbe  amount  of  bis  claim,  tbe 
bondholders  are  bound  by  what  their  repre- 
sentative did,  and  cannot,  after  they  purchase 
the  property  under  a  decree  of  sale,  raise  any 
question  as  to  the  validity  of  such  certificate. 
Ventral  Tnut  Co.  v.  Beatongood,  886 

7.  Tbe  Civil  Practice  Act  of  Washington 
Territory  of  187S  authorizes  Che  mortgagor,  be- 
fore the  sale  o<%urs,  to  satisfy  the  judgment  by 


is  statutory,    PaHcer  v.  Daere*, 

8.  A  conrt  of  equity  should  refuse  aid  to  e 
party  asserting,  under  tbe  statute  of  Washing- 
ton Territory,  a  right  of  redemption,  who  hae 
neglected,  without  sufficient  canse,  before  the 
expiraiion  of  six  monthsfrom  tbe  confirmation 
of  tbe  sale,  to  invoke  the  authority  of  tbe  proper 
court  or  judge  to  compel  the  recognition  of  audi 
right  by  the  officer  whose  duty  it  was,  under 
tbe  statute,  to  accept  a  tender  made  In  confor- 
mity witb  the  law.  Id. 


MUNICIPAL  CORPORATIONS.    See 

also  Bonds;  Counties;  Distiuct  or  Co- 

LDUBiA,    8-6.    8,    10;  Offickeb,    1,  S; 

Taxes,  8;  Wbtt  Ain>  Fbocxss,  2. 

1.  While  tbe  power  to  make  laws  cannot  be 

delegated,  the  creation  of  municipalities  exer- 

187,  188,  lt!9,  130  U.S. 
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<lilDg  local  lelf  goveTnmeDt  caoool  b«  bield  to 
trencb  upon  that  rule.  8tuuttn6urgh  t.  Ben- 
•mieJt,  637 

a.  The  minority  of  a  coramittM  to  wfalch  a 
corporate  poiver  has  been  deleeaietl  csnoot  bind  . 
the  mstoritj,  or'do  any  valid  act,  in  tbe  ab- 
.aenceolanf BpecialproVlaionotherwUe.  Broren' 
T.  PMriet  of  OWumMa,  282 

8.  Tbe  conatituiionalprobibillon  oC  the  loan 
-of  credit  or  BubscripHon  to  alockB  without  a 
tliree-fourtbs  Tot«  U  not  an  afflnnaUve  grant 
■of  autborilT  to  give  or  loan  credit  or  to  become 
«  nocbbolder  upon  a  tbree-fourths  vote;  fur- 
ther legislation  u  necesaarj  before  tbe  munlcl- 
Mlity  can  act,  Nartan  t,  BrotantB^t  Taxing 
JHtt.  774 

4.  pToviatona  In  a  new  constitution,  provid- 
ing for  keeping  In  torc«  all  lanB  not  iacoDslat- 
«nllberewilb,  does  not  perpetuate  any  previous 
Ian  enabling  a  municipality  to  do  tJiat  which 
ia  forbidden  by  sucb  constitution.  Id. 

5.  Tbe  Inhibition  impoBed  by  Tenn.  Const. 
1870,  g  39,  that  the  credit  of  a  county,  city,  or 
town  shall  not  be  given  or  loaned  to  or  in  aid 
of  any  peiaon,  company,  association,  or  corpo- 
ration, and  tliat  a  county,  city,  or  town  shall 
not  become  a  stockbolder  in  a  corporation,  ei- 
•c«pt  upon  an  election  to  be  Srat  held  by  tbe 
qualiSed  volers  of  such  county,  city,  or  town, 
-and  Ibe  assent  of  three  fourths  of  llie  voles  cast 
at  said  election, — operates  directly  upon  tbe 
municipalities  themselves,  and  is  absolute  and 
self  executing;  and  such  county,  dty,  or  town 
Is  destitute  of  power  to  give  or  loan  its  credit 
or  to  become  stockholders,  until  leEislBtion  eu- 
tboriztng  the  electioa  and  action  thereupon  is 
liad.  EL 

6.  The  dty  of  BrownsvUle  possesses  no  )n- 
lierent  power  to  tax.  Tbe  power  vested  in  it 
by  its  Act  of  incorporation  is  confined  In  its 
oicercise  to  taxation  for  ordinaiy  municipal  pur- 
poses and  the  payment  of  debts  contracted  in 
the  ordinary  administration  of  municipal  af- 
f ain.    Brownmlk  Taxing  Ditt.  v.  Loagtu,  780 

NATIONAL  BA1IK&  See  BAnxe,  9-11. 


SEW  TRIAI- 

1.  TheexactloD,  asa  condiUoDOf  refudoga 
new  trial,  that  the  plaintiff  should  remit  a  por- 
tion ot.theaoiouut  awarded  by  tbe  verdict,  isa 
matter  within  the  discretion  of  the  court.  Ar- 
IcamatVaOeji  Land  <£  CatUa  Ot>.  v.  i/ann,  854 

3.  In  an  action  to  recover  an  alleged  exce^ 
la  duties,  a  new  trial  will  be  granted 


KOTICB.    See  alao  Bmikent  Douaid,  4. 

1.  A  principal  repodng  coDfldence  In  an 

Agent,  and  therefore  neglecting  some  source  of 

knowledge  which  he  might  have  sought,  is  not 
«bnrgeabTe  with  wbat  he  might  have  found  out 
vpon  Inquiry  aroused  by  suspicioa.  KiOxnirn 
V.  Bunderla-nd,  lOOS 

S.  A  notice  by  one  purchasing  a  milt,  to  one 


who  has  made  It,  that,  If  tbe  latter  doea  not  put 
the  mill  Id  repair  so  that  it  will  do  good  work, 
the  tormer  will  do  so  and  charge  t£e  expeitae 
to  tbe  latter.  Is  suBScient  to  cover  the  necessary 
alterations  to  accomplish  thatend.  StiilieM  « 
B.  Ufa.  Co.  T.  Flul^  1036 

OATH. 

Id  proceeding  under  the  Landlord  and  Ten- 
ant Act  of  the  District  of  Columbia,  oath  to 
the  complaint  before  a  notary  public  In  Ihe 
State  of  New  York  Is  Bufflcient,  as  such  Act 
only  requires  a  written  complaint  on  oath  of 
the  perBon  entitled  tothe  premises.  Harri*  t. 
Barter,  6»7 

OFFICERS.    See  also  Aruy  akd  Navt; 
Abbuhpbit.  1;  Duties,  18,   14;   Makda- 

UUB. 

1.  Although  the  officer  of  a  city  upon  whom 
process  is  lo  be  served  may  have  reaigned  from 
an  Improper  motive,  aod  alibough  the  credi- 
tors of  the  city  are  prejudiced  by  lila  aciioa,  it 
Isdamnutn  aiiique  iTijuHa.  Amy  v.  Watcrtoan, 
946 


■e  elected  and  qualified  does  not  apply 
in  case  of  rcsiignation,  especially  where  tbe  luw 
applicable  to  the  city  provides  for  (heir  resigna- 
tion. Jd. 
S.  A  person  holding  two  offlcca  or  employ- 
menla  under  tbe  government,  when  the  Btrvicen 
rendered  or  which  miEbl  be  required  under 
them  are  not  incompatible,  is  nut  precludcil 
from  receiving  the  aalary  or  compensaiion  of 
both.     Bndeau  v.  BniUd  Statu,                     Wl 

4.  The  government  la  not  liable  for  the  nila- 
feasaneeorncglicenceof  Itsofflceisand  agents. 
Bobertton  v.  Bichel,  203 

5.  A  public  ofBcer  Is  not  liable  for  the  mis- 
feaaance  or  negligence  of  his  subordinates.    Id. 


PARTITION. 

Under  ihe  Conslitullon  and  laws  oi  Califor- 
nia prior  to  1880,  the  probate  court  could  take 
jurisdiction  of  a  proceeding  to  partition  real 
wiate,  severins  the  unity  of  possession  among 
tbe  belta.    BAinton  t.  Fair,  41S 

PARTNERSHIP.    8ee   alao  AcnoH   on 
Bdit,  7. 

1.  An  agreement  by  which.  In  conslderallon 
of  rooneys  loaned  by  defendant  to  a  firm  of 
brokers,  Ibcy  were  to  prjchaee  for  him  at  a 
discount  a  certain  claai  of  securities,  to  l>e 
placed  in  his  poseessjon  after  purchase,  and 
upon  their  collection  they  were  lo  reinvest  the 
proceeds  In  like  securitiea,  and  the  proflla  re- 
ceived by  defeodanion  the  purchases  w«re  tobe 
credited  on  tbe  noles  of  Ihe  flrni  given  for  the 
moneys  and  Imeresl, — did  not  make  defendant 
a  member  of  said  firm.     Wilton  v.  Edmond; 

102S 

2.  One  member  of  a  paitnetahlp  In  a  partic- 
ular busineaa  cannot  secretly  engage  on  his 
own  account  in  eucb  business,  and  keep  his 

114& 


Mnlngi  to  hfnueir;  ■  eonrt  of  equl^  will  sub- 
ject iDch  earnings  to  the  benefit  of  t£e  ptutner- 
BUp.    Kiaitrljfw.Armi,  7U 

8.  In  a  mining  panaenblp,  bowerer,  a 
member  may  convey  his  icier^  to  anoUier 
penon  wllbont  dissolTioK  tbe  partuersbip,  or 
may  purcbaM  toleresta  in  oilier  mines  for  bis 

own  beneOt  without  being '—■ '  * ■ 

therefor  to  tbe  partDerablp. 

PATENTS. 

I.  Validitti  OonnBucnTos;  Ddbatiok, 
II.  Rbibsobs.  f ' 

III.  AssiaiiiccHT. 
IT.  iHFKisasitBitT;  Aonost  roR. 
See  also  Aotioh  ob  Bcrr,  5;  Courts,  9,  17; 
Dahaokb.    ]8~U;   Evisbncb,    29,    S4; 

HlNES;     PLEADUta,    11;    PUBUO  liAKDfl, 

16-20. 

I.  VALIDITT;  CONSntUOnOKl  DnKATIOF. 

1.  A  patent  for  an  invention  mast  be  tigaed 
by  all  tbe  officers  required  by  the  statuie  (IJ,  8, 
IteT.  Slat,  g 48S3).  Sucba  patentissued  wilb- 
out  Ibe  signature  of  tbe  Secretary  of  tbe  Inte- 
rior is  inoperative  to  create  any  right.  JUarth 
7.  SfieAoU.  53B 

S.  Tbe  power  of  an  officer  of  the  patent  of- 
fice logive  effecttoany  of  bisects  is  at  an  end 
when  he  goes  out  of  office,  and  no  efficacy  can 
Ik  pveoto  them  by  anledadng  tbe  patent,  even 
I  bou^  the  act  be  the  corrscuon  of  a  mere  mls- 
talce  or  omission;  if  corrected  at  all,  it  must  be 
by  the  officen  in  power  at  the  time  of  the  cor- 
rection, who  have  succeeded  to  his  authority. 

8.  The  Act  of  Congress  of  Feb.  8, 1887.  for 
the  relief  of  certain  patentees,  and  validating 
the  lettera  patent,  had  no  retroactive  eifect. 


before  such  signature,  abould  bedlsn^ssed.  Xi, 
S.  The  riebt  of  an  inventor  is  created  by  tbe 
patent;  be  has  no  exclusive  right,  and  cannot 
bring  a  soli  for  infringement,  unlU  he  obtains 
a  patent,  Jd. 

4.  Only  from  the  lime  at  which  the  execu- 
tion of  a  patent  was  completed  by  the  proper 
sifniaturee  does  the  hisbument  operate  as  a 
patent  for  Uie  Invention  claimed.  Id. 

7.  Tbe  rule  thatapatentoftbeHnltedStatea 
for  land  or  for  an  Invention  can  be  attacked, 
for  defects  not  apparent  on  its  face,  opiy  by 
regular  proceedings  Instituted  for  that  purpose, 
and  it  not  open  to  collateral  attack,  applies  only 
to  those  cases  where  the  patent  has  been  ex- 
ecQled  and  the  authorl^  of  the  officers  to  is- 
■ue  Ibe  same  was  complete.  Id. 

8.  The  department  has  power  to  remedy  an 
omission  of  a  slgnatare  to  a  patent,  but  It  must 
be  remedied  1^  existing  officen  of  tbe  depart- 
ment,—not  by  former  officers  who  have  gone 
out  of  office.  The  algucare  of  the  acting  See- 
relaiy  of  the  Interior  at  tlie  time  is  suffidenL 

M 

9.  The  only  authority  competent  to  set  a 
patent  aside  or  to  annul  it  is  vested  in  the  judl- 
11 1» 


dal  department  of  tbe  government;  and  thl* 


acala  v.  Anurican  SOI  Tdepli.  Co.  450 

10.  If  a  person  was  awaie,  when  he  filed  hia 

r;iflcations,  asserted  his  claim,  and  procured 
patents,  that  tbe  same  matter  for  which  the 
palenU  were  issued  bad  been  ore viously  discov- 
ered and  put  into  operation  by  other  peraons, 
he  was  guilty  of  suui  a  fraud  upon  the  pnUlie 
that  tbe  monopoly  which  sncb  palMits  grant 
to  him  ought  to  be  revoked  andannalled.    Id. 

11.  A  disclaimer  cannot  be  osed  W  chaugo 
tbe  character  of  the  invention.  If  it  requires 
an  amended  spedflcalion  or  supplemental  d^ 
scilption  to  nuke  an  altered  cltum  intelligible 
or  relevant,  whilst  It  may  possibly  present  a 
case  for  a  suirender  and  KWne,  it  fa  dearly 
not  adapted  to  a  disclaimer.  votUn*  Oo.  v. 
CbM,  858 

la.  Under  U.  8.  Ber.  SUL  g  4888,  the  speci- 
fication of  a  patent  for  a  process  of  refinioB 
and  bleaching  hair  must  describe  theinveniion 
and  tbe  manner  and  process  of  making,  ( 


_._.    jvp     . 

which  It  appertains  to  make,  construct,  < 

pound,  and  use  the  sam&    filntf  v     ' 


known  and  in  common  use,  and  also  lis  connec- 
tion wilh  a  lever  by  which  the  driver  could  tip 
np  the  front  edge  arbitrarily  and  set  it  at  any 
iDcUoatlon.  but  leaving  it  free  to  Up  tip  fuitbcr 
antomatically,  the  Oiahsm  patent,  74,843,  for 
the  oomblnatios.  In  a  borveslet,  of  tbe  Bnger 
beam  with  a  geuing  carriage,  t^  means  of  a  vl> 
bratable  link,  a  drsH  rod.  and  Iwoswivel  Joinia, 
so  Chat  the  finger  beam  may  both  rise  and  fall 
at  either  end  and  rock  forward  and  backward, 
must  be  limited  to  the  niedol  airangement  set 
forth  therein.  MeOormiek  v.  Whittaer.  69S 
14.  The  broad  construcUon  claimed  for  m 
patent  sa  a  pioneer  and  foundation  invention  In 
ttie  ait  of  refining  hair  cannot  extend  the  rights 


le  «f  on  aitlde  is  suf- 


Aitdtnon  V.  MUler, 

10.  A  patent  which  to  not  supported  by  tbo 
oath  et  the  inventor,  but  applied  for  by  one 
whoisoot  theloventor,bunauthorizedby  law, 
and  void,  and,  whether  taken  out  in  the  nanM 
of  the  applicant  or  of  an  aaetgnee  of  his,  con* 
fers  no  ri^ts  as  against  the  public.     Ktnnair 


ST* 

17.  Patent  248,874,  for  on  improvement  in 
fectlonal  honey  fiamea  by  bending  and  uniting 
the  ends  of  a  blank  consietlngof  a  single  piece, 
is  void  for  want  of  novel^,  simllai  frames 
having  been  in  use  at  the  time  of  tia  iMuasos. 
Ibrnerook  v.  Boot,  Vt 

18.  Patent  140,850,  tor  on  impiovemeot  is 
ore  ttampreeders,  to  void  as  not  involving  s 
patentable  iDveutlon,  ^ce  merely  potting  Rd> 

187.  128,  12»,  1M  V.  & 


len  under  an  arllele  to  make  It  movable,  when 
wllliout  rollen  It  would  not  be  morable,  does 
not  InvolTB  Ibe  lovenUTe  fsoulty.  Smdy  v. 
Golden  State  <t  M.  Iron  Work;  907 

19.  A  patent  for  lend  holdera  for  penclli, 
having  at  the  lower  end  two  or  more  loDgitu- 
dinal  slots,  a  icrew  thread,  and  a  clamped 
Bleeve  outalde,  la  void  for  want  of  laventton, 
«acb  p«rt  of  the  patent  having  nevlonil;  been 
uaed  Id  dmllar  lead  holdera.  BoUMdt.  SMp- 
ktf.  180 

50.  In  patent  281,840,  for  an  impnTementin 
fireproof  eafea,  claim  1  being  for  an  angle  bar 

for  safer    '^ '"  -'-'■ ■-" — 

Iwr,  one 

curve  facinglheu 

to  bear  upon  auch 

ner;  and  claim  >  bdng  for  an  angle  bar  consist 
Ing  of  a  rlgftt-angled  £ron  bar,  one  side  ol  wbich 
Is  cut  awaj,  with  curved  cuts  meeting  a  hgbt- 
aogledcut,  whereby  the  uncut  side  mavbebem 
10  form  Tounded  comen,— the  claim  In  ptOent 
2S8,18S.  for  the  process  of  bending  such  irons 
so  as  to  produce  the  identical  article  covered  bj 
the  previous  patent  Is  invalid,  tbere  being  no 
exercise  of  ttie  Inventive  faculty.  Morier  Safe 
A  Lock  Co.  V.  Moeter,  182 

51.  After  a  patent  is  granted  for  an  article 
described  as  madeby  causing  It  to  pass  through 
a  certain  method  of  operation,  the  Inventnr 
cannot  afterwards,  on  an  independent  applica- 
tion, secure  a  patent  for  the  method  of  pro- 
ducing the  Identical  articlecovered  by  thepiior 
patent  M. 

33.  Patent  278,660,  for  an  Improvement  in 
flrepnxif  aafes,  claiming  the  combination  of 
ttie  frames, the  sheet-  metal  cover  bent  around  the 
top,  sides,  and  lower  corners,  with  projecting 
metal  bars  and  a  removable  bottom  plate;  ana 
patent  281,040,  claim  8,  for  the  combination  of 
the  front  and  back  framea,  formed  of  single 
bent  angle  bars,  having  one  side  cut  away  lo 
leave  curved  ends,  upon  which  the  oncui  side 
ii  bent  to  form  rounded  comen,  and  a  melal 
sheet  beat  around  and  secured  to  the  framea 
to  form  the  top  and  sides  of  the  safe, — are  in- 
valid, the  combination  In  eacb  being  nothing 
more  than  an  aggregation,  which  ts  not  palent- 
4ble.  Id. 

28.  There  la  no  Invention  In  applying  on  ap- 
pantna  for  (ordng  heated  air  Indde  of  a  fiask 
to  a  cask,  instead  of  aflaak.    Oreteent  Bremng 


24.  A  patent  for  the  application  of  heated 
air  under  blast  to  the  iotmor  of  casks,  if  con- 
atruedaa  for  a  process,  la  not  valid  where  the 

idof 
Id. 

SO.  Aa  apparatus  for  the  ose  of  a  heated  air 
blaal,  having  a  nozzle  wbich  terminates  In  the 
air  by  which  the  blast  Is  partially  reoxyge- 
Dated,  Is  not  changed,  so  that  the  improvement 
will  be  patentalil^  by  the  use  of  a  nozzle  ler- 
ninating  in  the  Interior  of  a  cask  or  keg,  by 
the  hm  of  which  the  blast  reaches  its  objective 
point  without  being  affected  by  the  air.       Id. 

•S.  The  M[dicatIon  to  the  bar  of  the  Goes 
wrench,  for  the  purpose  of  securing  and  sup- 
porting tlw  step  and  reslstltig  Ibe  strain,  of  a 


Invention  requislle  to  support  a  patent.     CW- 
Un»  Co.  V.  Coei,  8SS 

27.  A  wood  pavement  oompoaed  oF  blocks, 
each  side  having  a  dnglo  plain  inrface,  and  ' 
one  or  more  of  the  ddes  being  Inclined,  and 
the  blocks  being  so  laid  on  their  larger  ends  aa 
to  form  wedge-shaped  grooves  or  qwcea  to  re- 
cdve  concrete  or  other  suitable  filling,  was  not. 
Id  view  of  the  state  of  the  art,  patentable  April  ' 
0,  1B70.    Broun  t,  Dittriet  of  Cotumbia,     86S 

38.  To  cut  blocks  of  wood  so  aa  to  get  th9 
grain  in  a  particular  way,  and  so  aa  to  avoid 
waste,  requires  simple  mechanical  skill,  with- 
out involving  inventlOQ.  Id. 

29.  There  Is  no  invention  in  providing,  at 
the  pari  of  the  frame  of  a  carrlaKe  dash  wher» 
tbe  foot  is  to  be  attached,  a  bearing  surface  to 
support  a  brace  and  dasb,  either  by  an  incre:4SB 
in  ine  quantity  of  metal  or  otherwise.  Petrrt 
V.  Hanton,  743 


lower  niil  of  the  dasb,  so  that  It  can  be  made  to 
fitcarriages  of  different  widths,  are  merely  ap- 
pllcationa  of  old  devices  to  new  niea,  not  In- 
Tulvlng  invention.  Id. 

81.  Claims  I,  S,  8,and  11  In  the  Fetera  relswied 
patent  0,891,  which  aU  relate  to  channelling  or 
recBHstng  the  rail  or  bar  in  vehicle  dash  frames, 
so  that  tbe  metal  on  each  side  will  be  thick 
enough  to  form  a  bearing,  leaving  that  part  in 
Ibe  channel  capable  of  easy  pcrforalion,  ar» 
eppllcaiioDB  of  old  devices  to  new  uses,  ooi  in- 
volving invention.  M. 

83.  Tbe  Peters  patent  1TB.46S,  for  an  im- 
provement in  tools  for  attaching  sheet-meial 
mouldicga  to  carriage  dashes,  is  Invalid  be- 
cause it  la  merely  au  adaptation  to  the  applica- 
tion of  mouldings  lo  carriage  daih-boards  of 
tbe  machine  iu  prior  use  by  Noyea  for  putting 
mouldlngB  00  combs,  in  which  the  moulding 
was  held  in  a  sheath  fitting  It  doeely,  and  hav- 
ing an  extension  enough  smaller  lo  flt  the 
comb,  with  a  sliding  follower  to  abut  against 
tbe  end  of  the  comb,  and  a  slot  across  the 
sbeatii  containing  a  key  or  stop  to  prevent  tbe 
sliding  of  the  moulding,  wbich  operated  to 
force  tbe  comb  Into  the  moulding  by  Ibe  action 
of  the  follower,  while  the  sheath  prevented  tbe 
comb  from  bending.  Peter*  v.  AMm  Mfg.  Co. 
78» 

88.  The  Paltee  patent,  1S7,899,  for  con- 
Btrucling  the  arch,  or  central  and  main  part,  of 
straddle-row  cultivator  beam-yokes  or  axlea,  of 
curved  adjacent  baraof  iron  or  steel,  to  tbe  enda 
of  which  (be  cast-iron  parts  may  be  attached 
by  riveting,  is  invalid  because  embracing  noth- 
ing but  a  mode  of  construction  which  is  old 
and  cot  patentable.  Paitu  Plou  Oo,  t,  King- 
wan,  TOO 

34.  Dies  which  act  upon  two  pieces  of  metal 
which  are  capable  of  being  welded  to  each 
other,  and  which  are  brought  to  a  welding 
heat,  will  necessarily  weld  them  together  by 
tbe  Impact  and  action  of  the  diee.  There  is  no 
patentable  Invention  in  securing  tbe  result  of 
welding  or  swaging  by  the  action  of  the  dies,  if 
1147  . 
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CbKfl  tM  DO  paUnlable  invcutioD  iu  llic  uou- 
ilmcttoD  and  use  of  iho  dies  to  produce  a  glvca 
sbapeintbeartlcleBciedupoDby (liem.  Fnient 
281.653,  for  an  Impruvement  !□  diesfor  making 
dasii  frames,  U  therefore  void  for  want  of  In- 
Tcntion.     Petert  t.  Aetitt  Mfg.  Oo.  1057 

85.  In  rekBued  letters  patent  6,990,  for  Im- 
proved  hrdrants,  claim  3  for  the  combiDatioa 
of  (he  bydraDt,  supply  pipe,  valve  caaiog,  and 
fliufflng  box,  if  tbe  ca^g  bas  no  end  play,  is 
aoiicipeted  by  patent  19,20fl.  FJoaer  v.  De 
troit,  175 

80.  Patent  383,076,  gnuited  to  Henry  G. 
Tbompaon  aa  aaslgnee  of  Moaes  C.  Jobnson, 
for  an  improvement  in  CQttiDg-pliers.  fa  JDvallcl 
because  Johnaon  wm  not  the  flrjt  inveotor. 
Tliomjaon  v.  EaU,  676 

37.  Tbe  Boaenwaaser  patent,  granted  April 
18, 1882,  tor  a  percolator  bavlogoneend  open. 
f'Tvlng  to  both  receive  the  drug  from  noicli 
an  extract  la  to  be  made,  and  to  discharge  tbe 
«xtract,  and  a  perforated  or  porous  diaphragm 
to  bold  the  druff  in  place,  and  regulating  me 
pressure  of  tlie  liquid  by  means  of  a  tube  From 
tlie  reservoir  to  tne  email  opening  In  tbe  cov- 
ered end  of  the  percolator, — is,  even  if  it  con- 
filitnlea  invention,  Invalid  because  ontidnaled 
In  tlic  Real  press,  described  In  Gcigcr's  liand- 
buck  der  Pfuirmaeie,  pubiiahed  in  1880.  at  Stut^ 
fart,  in  Ocrinany.    Boxnwaitirr  y,  Bary,    038 

38.  A  Canadian  patent  having  been  ori^- 
nally  issued  for  five  years,  bnt  twice  extended 
for  a  term  of  Ave  years  each,  under  the  Cana- 
diao  statute  making  such  extension  a  matter 
«niirely  of  right  at  tbe  option  of  the  patentee 
on  payment  of  the  required  fee;  the  flftecn- 
ycar  term  of  tbe  patent  having  been  conlinu- 
Otis  and  without  interruption, — a  United  States 
patent  for  the  same  Invenlion,  issued  during 
the  original  term  of  the  Canadian  patent,  doea 
not  expire  before  tbe  end  of  the  Sllcenth  year 
And  of  the  duration  of  the  Canadian  patent. 
Bate  B^i-igaating  Co.  v.  Hammond,  645 

80.  Although  it  may  be  proper  to  Insert,  in 
a  United  States  patent,  a  statement  of  the  lim- 
itation of  Its  duration,  where  there  has  been 
.granted  a  prior  foreign  pat«:nt  for  the  same  in- 
vention, its  validity  is  not  affected  by  the  fact 
that  it  is,  on  its  face,  expressed  to  run  for  sev- 
■entecn  years  from  date,  and  is  not  to  be  lim- 
ited bj  the  duration  of  the  foreign  patent.  Id. 

40.  Under  U-  8.  Rev.  8tat.  §  4887,  a  United 
States  patent  for  an  Invention  previously  pa- 
tented In  a  foreign  country,  although  on  r~ 
face  expressed  lo  run  for  seventeen  years  froi 
Its  date,  is  to  tie  BO  limited  by  the  courts  as 
matter  to  be  adjudicated  on  evidence  in  pau 
-as  lo  expire  at  the  same  time  with  the  foreign 
paleot,  subject  to  the  limitation  tJiat  the  term 

-•ball  not  be  more  than  aeventeen  years.        Id. 

II.  Rbisbusb. 

41.  The  enlargement  of  tbe  claims  In  the  re- 
issue of  a  patent,  so  as  to  embrace  macblncs 
which  do  not  contain  the  only  new  features  of 
tbe  machine  claimed  in  tbe  original  patent,  is 
void,  Farmert  Friend  Affg.  Co.  v.  C&alienge 
Com  Planter  Co.  520 

42.  A  reissue  can  only  be  granted  for  the 
■•ame  invention  inleuded  lo  be  embraced  by  the 
original  patent;  nnd  the  speciQcalion  cann 
114S 


su>>staniia1Iy  clionged,  either  by  the  addilioo 
of  new  mailer  or  tbe  omission  of  important 
particulars,  so  aa  to  enlarge  tbe  inTeniion  aa 
Intended  to  be  originally  claimed.  ArfAv 
Piow  Oo.  V.  Kingman,  TOO 

43-  The  second  claim  of  Ibe  Paitee  relaaued 
patent,  6,080,  for  tbe  axleot  a  cultivator  hinged 
lo  tbe  wheel-spindle  or  draft  plates  so  tliat  tha 
wheela  are  retained  in  the  line  of  progresmoa 
by  the  draft  of  the  animals  when  one  is  in  ad- 
vance of  tbe  other,  is  void  aa  an  expansion  of 
the  original  patent,  124,218,  because  permitting 
a  direct  attachment  of  tbe  draft  animals  to  the 
draft  plates,  omitting  from  the  device  of  at- 
tachment the  eveners,  to  one  end  of  which  tlM 
animals  were  to  be  aliached,  by  the  plan  Bpec^ 
Qed  in  the  original  patent.  Id. 

44.  In  reissued  letter«patent6,000,foranini- 
provement  in  hydrants,  claim  1,  for  a  movable 
casing  which  is  allowed  toalideop  and  down* 


lawful en>ansion  of  tlie  oriirinal  patent,  wbicta 
containea  do  sugi^cstion  of  such  arrangement 
or  space.     Stoaer  v,  Detroit,  178 

45.  What  was  suggeeted  In  the  original  spe- 
cillcalion,  or  patent-offlce  model,  la  not  con- 
sidered part  of  the  invention  covered  by  iba 
original  patent,  uuless  shown  to  have  been  so 
intended  oy  the  specificatiun.  Id. 

40.  Where  a  patent  for  inetatiic  bashing  for 
tbe  bungs  of  casks  Is  distinctly  limited  to  k 
busbiog  bavinganotchtoaldin  fotdiig  it  Into 
place,  a  reissue,  obtained  seven  yeara  after- 
wards, for  a  busbiag  without  any  notcfa,  ia 
void.     CoraeU  v.  Wtidner,  148 


IU. 

47.  The  assignees  do  not  hold  the  property, 
under  an  assignment  of  a  patent  for  one  fourtli 
of  the  net  profits,  as  tmsteea  for  the  benefit  of 
the  patentee;  they  are  only  trustees  for  bim  of 
one  fourth  of  tbe  profits  which  may  be  received 
by  them.    Rttdt  v.  Wetteoa,  888 

48.  A  clause  in  the  assignment  of  a  patent, 
appointing  the  assignees  attorneys  of  tbe  as- 
signor, wilb  authority  to  use  his  name  In  the 
management  of  the  businesa,  does  not  restrict 


40.  A  provision  in  on  absolute  assignment  of 
letters  patent  made  by  the  patentee,  that  the 
net  profits  arising  from  the  sales,  royalties 
settlements,  or  other  source,  ore  to  be  divided 
between  the  parties  to  the  assignment  so  aa  to 
give  tbe  patentee  one  fourth  thereof,  doea  not, 
m  any  respect,  modify  or  Umlt  the  absolute 
transfer  of  tbe  title.  U, 

SO.  Where  a  patent,  upon  tbe  plain^JTa  own 
showing,  conferred  no  title  or  Tight  upon  tbe 
defendant,  acourtofei^ulty  will  not  order  htm 
to  assign  lo  tbe  plaintift    EmAtdy  v.  £aiet- 
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IT.  IltrRIROEIOENT;  AOTIOHB  FOB. 

51.  Altera  machlaehaa  been  constmctcd  by 
any  person,  with  the  Inventor's  knowledge 
and  consent,  before  tbe  application  for  a  pa- 
lent,  every  other  person  who  either  sells  or  una 
that  macMne  is  within  the  protection  of  U.  8. 
187,  128,  1£9,  180  C.  Sw 


OS.  Wli«re  BQ  InventfOD  la  one  of  i  primary 
character,  and  the  mecbanical  fuacUoos  ^r- 
lormed  br  tbe  macbise  an,  aa  a  whole,  entire- 
Ij  new,  all  Bubsequeot  machines,  which  pmploj 
-aubdan  (tally  tbe  tame  means  1«  accomplish  tbe 
tame  result  are  isfriDgementi,  although  tbe 
eubeeqveDt  macbine  may  contain  improve- 
metita  in  Its  aeparaie  stecbauiBms.  Morley 
Seaing  Mad^.  Co.  t,  Laneatter,  TIB 

ES.  Wbercone  was tbefirat [nventorotanau- 
tomstic  bulloD-sewIag  macbine,  and  received 
A  jtatent  therefor,  another  macbine  la  an  In- 
fringement in  nbicb  the  seta  of  mecbaniEms  of 
the  prior  machine  are  comblofld,  provided  each 
inecuaDlsm,  individually  considered.  Is  a 
proper  equivalent  for  the  corresponding  me- 
chanism in  the  prior  machine;  ana  it  makes  no 
difference  that  tbe  in f rinsing  macbine  Is 
more  simple  and  Ihe  mecbanism  is  different  in 
mechanit^  construction,  so  long  as  it  performs 
the  same  function  us  tbe  prior  machine  and  In 
«ubBiantially  the  same  way,  and  produces  tbe 
•ame  result.  lA. 

54.  In  determining  whether  tbe  means  em- 
I>1oyed  In  tbe  infringing  machine  are  subston- 
liuUy  tbe  same  means  aathoseemplored  in  ibe 

Kiented  machine,  the  patent  should  receive  a 
eral  cooatruclioD,  wnere  the  patentee  was 
the  pioneer  in  Ihe  construction  of  such  a  ma- 
chine. Id. 

S6.  Themeaningof  the  term  "known  equiv- 
alent," in  reference  to  a  pioneer  machine,  is  a 
known  device  used  as  a  substitute  and  which 
«fleciE  tbe  same  result.  Id, 

Se.  Tbe  proper  conatructiOD  of  reissued  let- 
ters patent  4,8H,  for  an  improvementin  con- 
crete pavements,  la  that  the  invention  consists 
Id  dividing  the  pavement  Into  blocks  so  that 
one  block  can  be  removed  and  repaired  wiih- 
cut  injury  to  the  rest  of  tbe  pavement.  Tbe 
ellecl  of  tbe  disclaimer  Sled  was  to  leave  tbe 

Ealeot  to  be  one  for  a  pavement  wherein  tbe 
locks  are  formed  by  interpoaing  some  separai- 
Jng  material  between  them,  and  tbe  flrat  claim 
^Infringed  by  a  concrete  pavement  laid  in  de- 
tached blocks  or  sections,  subatantiall;  In  tbe 
manner  described  in  (be  specifications  of  tbe 
reiHsu&    E\LTlMit^.8ehiQinger,  1011 

07.  Tbe  tbh^  claim  of  patent  178.468.  for  a 
sbeatb  audwosben,  whereby  tbe  sheath  Is  ren- 
dered capable  of  adjustment,  is  not  Infringed 
tiT  an  apparatus  without  waaben.  Psttn  v. 
MUw  Itfg.  Co.  T8S 


requires  tbe  feeding  ^linder  to  hare  chamtiers 
or  depreasiooB,  does  not  cover  a  cylinder  with 
a  smooth  surface  not  formed  Into  chambers. 
HetOifl  T.  QiMen  State  d  M.  Iron  Workt,    207 

OS.  A  blank  for  honey  frames,  formed  of  a 
single  piece  of  wood,  having  transverse  angu- 
lar grooves,  a  loneitudlnal  groove,  and  recess- 
«a,  is  not  infringeii  by  a  blank  not  containing 
tbe  longitudinal  groove  or  any  substitute  or 
equivalent  for  it.    Fomerook  v.  Boot,  07 

SO.  Patent  104,889,  for  a  lifting-jack  in 
which  a  pawl,  in  Inclined  slots  or  grooves 
formed  in  tbe  frame.  Is  pressed  wholly  by 


gravity  against  the  tcetb  ot  tbe  ratchet  bar.  If 
not  Infringed  by  a  ]ack  in  which  a  spring 
presses  Ibe  pawl  agnlnsl  tbe  teeth  of  tbe  ratch- 
et bar,  havmg  no  slots  or  grooves  formed  in 
tbe  frame  to  guide  the  pawl.  Joj/ee  v.  CAflIf* 
eolhe  Foundry  A  M.  Works  Co.  171 

61.  A  patent  for  a  combination  In  a  bot-blast 
apparatus,  including  a  conductor  consisting  of 
a  pipe  provided  wilb  a  bow-bandle,  by  means 
of  which  i(  can  lie  removed  or  adjusted  in 
place  witbout  liability  of  burning  Ihie  bands, 
ia  not  infringed  by  an  apparatus  in  which  the 

Eipe  is  screwed  fast  to  tbe  furnace  and  cannot 
B  repioved  while  the  macbine  is  in  use,  al> 
though  It  is  cast  separate.  Oreteent  Bretniag 
Co.  V.  Gottfried.  »90 

6S.  Claim  8  of  Oorbam  patent.  S33,3S8,  for 
tbe  combination  with  a  washboard  of  s  pro- 
tector located  below  tbe  crown  piece  and  be- 
tween tbe  side  pieces  of  tbe  wash-board  frame, 
into  which  ii  may  fold.  Gubstantially  as  de- 
scribed,— tiie  coi!Slroc:tioH  sliown  being  tho(of . 
a  protector  having  a  spring,  giving  it  a  yield- 
ing, elastic,  or  resilient  function,— is  not  in- 
fringed byaprofeciorfaatened  (o  awash-board 
by  a  tongue-aud-;;roovc  Joint,  which  can  be 
packed  Into  tbe  frame  only  by  first  detaching 
It.     Sargent  v.  liurgeu,  604 

65.  Tbe  Kendall  patent,  174,(134.  for  lunneta 
rigidly  attached  to  ilie  nxleof  a  tnuguclcss  cul- 
tivator, wiih  plows  suspended  therefrom,  the 
rear  ends  of  ^vLicb  are  raised  automaiicaiiy  by 
tbe  pulliug  of  the  team,  and  lowered  by  the 
weight  of  the  plow  beams,  when  hung  upon 
the  axle.  Is  not  infringed  by  a  macbine  witb 
runners  arranged  upon  tbe  end  of  an  arm  pro- 
jecting backward  irom  the  axle,  and  which 
did  not  work  automaticallv,  but  are  turned  up 
out  of  tbe  way  by  hand  when  tbe  plows  are  in 
use,  and  are  prevented  from  turning  by  a  catcb 
on  the  arm  when  tbe  plows  are  ralKd.  F^ta 
I'iow  Co.  V.  Kingman,  700 

04.  The  PatCee  patent  for  a  cultivator  axle 
having  draft  plates  blnged  to  wbeel-splndle 
plates,  so  that  the  wheels  retain  the  line  of 
progression,  although  one  of  tbe  draft  animals 
may  be  In  advance  of  tbe  other,  is  not  infringed 
by  a  machine  which  does  not  have  the  wheel 
spindles  or  draft  pistes  or  side  plates  on  the 
axle  like  those  In  tbe  patented  device,  and  in 
which  the  directton  of  the  wbeeia,  instead  of 
retaining  tbe  line  of  progrenion,  turns  as  the 
animals  may  pulL  Id. 

60.  The  temporoiT  nse  of  a  trowel  or  cuU 
ting  instrument  to  divide  tbe  upper  course  of  a 
pavement  Into  blocks  is  the  equivalent  of  the 
tor  paper  of  the  Schlllinger  patent,  and  ln> 
fringes  claim  3  thereol  HarlluUv.  SchiUiaatr, 
lOU 

66.  A  patent  for  a  rigid  connection  of  an 
arm  with  a  vibratable  link,  whereliy  tbe  finger 
beam  ot  a  harvester  is  mode  la  rock  eitber 
backward  or  forward  by  positive  action  In 
either  direction.  Is  not  Infringed  by  a  device 
without  such  rield  arm  .whereby  tbe  front  only 
can  be  lifted,  while  it  falls  bv  its  own  weight. 
Besides,  tbe  latter  species  of  lifting  deriee  Is 
old.     MeCormiek  v.    Wkitmer,  698 

67.  Apatentfor  a  combination,  in  a  har- 
vester, of  a  finger  beam  with  a  gearing  car> 
riage,  by  means  of  a  vibratable  link  and  a 

11<»  > 


PwtnoKS;  PLKunna. 


the  Sager  beam  to  rock  or  tip  up  Ireelf  either 
at  the  front  or  tnck;  wbtcb  patent,  in  viem  of 
tbe  prior  sCiite  of  the  arl,  Is  limited  to  the  ar- 
rangemeiit  set  forth  therein, — is  not  infriajied 
b;  a  machine  haTlng  a  similar  link,  but  in 
w.ich  the  draft  rod  is  to  hinged  at  its  for nard 
end  as  lo  afford  do  toraioDal  action,  and  ia  at- 
tached to  the  aboeln  front  of  the  finger  beam, 
InBieod  of  the  rear,  as  in  the  patented  macblnB, 
and  in  which  tbe  finger  beam  is  plvoled  at  the 
rear,  allowine  the  front  part  onlj  to  rise  and 
fall  bf  Bwin^g  thereon.    Me  OormitJe  v.  Whit- 


n  exclusive  property  in  the  paleDled  Inven- 
tioD,  which  cannot  be  used  by  the  goTemment 
ilaelt  without  j  oat  compensation,  tfnittd  Btatet 
T.  PtOrntr,  449 

6B.  Where  the  government  used  the  claim- 
tnt'H  patented  improvements, with  hla  consent, 
and  with  the  expectation  on  bis  part  of  receiv- 
ing a  reasonable  compensation  for  tbe  license, 
a  claim  for  such  compensation  arlsea  upon  an 
implied  contract;  It  Si  not  a  claim  for  an  In- 
fringement. Id. 

TO.  A  bill  cannot  be  maintained  for  an  ao- 
<<oant  of  profits  received  by  the  defendant 
from  the  use  of  a  void  patent,  because  there 
can  be  neither lejml  nor  equitable  onnersbipof 
a  void  patent.  For  tbe  aame  reason,  the  bill 
cannot  be  maintained  as  a  bill  to  remove  a 
cloud  upon  (itle.     Kennedy  v.  Haieiton,      B76 

71.  The  defense  of  lack  of  pateutabllily  can 
.. .,.,  ..  _,.,.__.  __„,._  ,.  .._,_.._g  ^_ 
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73.  In  an  action  for  Infringement  of  a  pa- 
tent, an  answer  stating  that  respondents  are 
Erepared  to  prove  that  "Henry  T.  Miller  & 
o.,  and  HenTj  T.  Miller,"  who  are  tbe  re- 
spondents themselves,  have,  for  over  four 
yeatB  prior  to  the  applicatlDD  for  said  patent, 
uaed  and  sold  the  arucle  alleged  to  Infringe,  la 
a  eufflcient  notice,  under  tbe  statute,  of  the  de- 
fense of  want  of  novelty  and  prior  public  use, 
wlthoat  further  statement  of  the  names  and 
places  of  resldeoce  of  the  persons  bv  whom  and 
where  It  was  used.    Anderton  v.  Miller,     086 

PENSIONS, 

1.  Where  the  Conrjnisaloner  of  Pensions  did 
opted  anin- 
« tbe  relator 
.  and  his  de- 

__ _    _.  1  by  the  Secretary  of  the 

Interior,  tbe  Supreme  Court  of  the  United 
States  has  no  right  to  review  bis  dedsion. 
United  Stale*,  Dttrtlap.  v.  Blaek,  854 

3.  An  agent  or  attorney,  or  person  instru- 
mental In  prosecuting  a  claim  for  a  pension, 
can  be  legally  convicted  and  punished  forhav- 
ing,  prior  to  the  repeal  of  the  Act  of  Congress 
of  June  20, 187B,  received  for  his  services  a 
greater  sum  tban  Is  provided  in  that  Act,  not- 
vithatendlng  such  Act  has  been  repealed,  and 
that  anch  repeal  Is  without  any  saving  clause 


or  reservatlonof  tbe  right  to  prosecute  or  pun- 
ish for  offenses  in  violation  of  salJ  Act  com- 
mitted prior  to  such  repeal.  t/jUlta  State*  v. 
Beuinger,  4Sf^ 

FUBADINO.    See  also  Comie,  S4,  84. 

1.  Where  a  oonrt  of  equity  may  grant  the 
relief  sought  and  has  jurisdiction  of  the  sub- 
ject matter,  tbe  objection  that  thete  Is  a  plain 
remedy  at  law  should  be  taken  at  the  earliest 
opporttuity,  and  before  defendants  enter  upon 
a  full  defense.    Kilbo'iTn  v.  Sunderland,  100& 

2.  Where  tbe  plaintiff,  under  Rule  00  in 
equity,  instead  of  filing  a  replication  to  an  an- 
swer, sets  the  cause  down  for  bearing  upon 
bill  and  answer, ithe  allegatlona  of  new  matter 
In  the  answer  are  to  be  taken  as  true.  Bant* 
T,  MamAeiter,  425 

8.  If  the  amendment  to  the  pleadings  is  one 
which  tbe  court,  in  the  exercise  of  its  dlscre- 
Uon,  might  properly  allow,  a  motion  to  strike 
the  amended  pleading  from  the  files  should  be 
denied.    Joae*  v.  Fan  Dorm,  lOi? 

4.  Where  leave  is  given  to  file  an  amended 
declaration,  and  tbe  court  OTitni  defendant 
to  plead  thereto  within  ten  days  after  a  service 
of  a  oopy  thereof,  tbe  plaintiff  Is  not  entitled 
to  judgment  without  conforming  to  the  con- 
ditlonslmposed  by  serving  ,a  copy  on  defend- 
ant and  giving  the  time  staled  in  tbe  order  lo 
plead  thereto.     Chapman  v.  Bameg,  800 

5.  Allegatlonsof  a  oomplaintthat  the  plain- 
tiff duly  made  and  Bled  a  proiest,  and  duly 
appealed  to  the  Secretary  of  the  Treasury,  anil 
that  the  suit  was  brought  in  time,  not  denied  in 
tbe  answer,  are  (o  he  taken  as  true.  The  word 
"duly"  means  in  a  proper  way,  or  regularly,  or 
according  to  law.    Sooertion  t.  JPmcint,    686 

6.  In  an  action  in  a  Circnit  Court  of  the 
United  States  which  was  held  in  tbe  Stale  of 
New  York,  allegations  of  the  complaint  not  de- 
nied by  the  answer  are  to  be  taken  as  true.  Id. 

7.  Where  tbe  praver  of  a  bill  is  chiefly  di- 
rected toward  sec  u  ring  ~  -'-"  ■-  --' •■- 


o  redeem  the 


Tigbt  t 

,    .  .  .    „ofltlie 

gage,  but  the  general  object  of  the  bill  Is  to 


ig  a  right 
whole  property  by  paving  off  tbe  whole  mort- 

■    "  "'  ifob 


relief  as  the  facts  slated  in  the  bul  Jusdf  y.  Jona 
T.  Fan  Doren,  1077 

B.  In  tbe  courts  of  admiralty  of  the  United 
States,  it  a  libelant  propounds  with  distlnct- 
ness  the  substantive  fads  upon  which  be  re- 
lies, and  prays,  either  specially  or  generally, 
for  appropriate  relief,  tbe  court  may  award 
any  relief  which  the  law  applicable  M  tbe  case 
wairanU.     The  OoMella,  4M 

0.  Strictly  new  matter,  ariring  after  the  fll- 
ing  of  a  bill,  properly  set  up  bv  supplemental 
biO  In  support  of  the  reli^  originally  prayed 
for,  is  not  a  now  cause  of  action.  JmJcin*  v. 
Intemationai  Bank,  188 

10.  In  an  action  to  enforce  an  aaacMment 
against  a  married  woman  as  a  shareholder  in 
an  insolvent  national  tMnk,  ao  allecation  that 
she  was  the  owner  ^  an  allatation  tiiat  she  was 
the  lawful  oy-her  and  had  the  capacity  to  own 
such  shaies.    Bundg  v.  Cheke,  SH 

1S7,  188,  ISSk  IM  a.fl. 


Plbdok— Pkihoipal  akd  AostiT. 


11.  A  bm  wbhA  cbama  that  a  patentee 
%Dew  Iw  wu  D<n  tbe  flnt  Iii*enh>r,  uid  ihat 
Ui  eSortt  to  procnre  the  patent  were  fnudu- 
lent  becauie  he  was  aware  that  be  wm  obiaiii- 
Hug  a  patent  to  which  be  waa  oot  In  law  or 
«qait7  entitled,  nifflGkDtljr  alleses  the  fraod 
In  procuring  tbe  patent  Ujuted  Statu  y. 
Ameriean  BSI  TOapk.  Q>.  4S0 

13.  It  1b  not  neceMMj,  in  elatins  tbe  facts 
^hich  coDstltuleafiBiid.wbereiellefia Bought 
to  a  billiu  equltf ,  that  all  the  evidence  which 
inaT  be  addtuied  to  pro*e  that  fraud  should  be 
Tecited  in  the  bilL  It  U  suffldent  It,  hi  anch 
bill,  the  main  facta  or  ioddenla  which  consti- 
tute tbe  fraud  be  fatrlj  ataled,  ao  aa  to  put  the 
■defendant  upon  his  guard  and  apprise  him  of 
what  anawer  may  be  required  of  nim.         Id. 

18.  A  oomplaint  la  ejectment  need  not  de- 
scribe tbe  land  b7  its  metes  and  bounds;  and  a 
-dcBcrlpLioa  bjname  of  property  well  koownii 
•often  auffldent,  Glaeiar  Movniain  Stiver  Min, 
Co.  T.  wm*,  172 


■claim,  that  aU  the  lodee  therein  have  been 
worked  and  mined  \fS  plainliS  and  ita  gran- 
ttors,  is  auffldent;  each  lode  need  not  be  sepa- 
rate); described.  Id. 

10,  A  complaint  for  the  potBearion  of  a  mine, 
Alleging  a  ralld  and  legal  location  bj  plaintiff, 
and  poasesaioa  for  more  than  Ave  consecutive 
years  prior  to  the  ouster  by  defendanta,  and 
payment  of  taxes  by  him  during  tbst  time,  Beu 
»n  n  clnlm  to  a  title  agdnst  all  aave  the  United 
^Slato. 

iii.  A  complaint  (or  the  possesdoD  of  a 
miue,  alleging  a  claim  u>  a  tuncel  5,000  feet 
Ao  length.isnotdemuRable  on  the  ground  that 
the  atstute  recognizee  a  right  o(  on^  8,000  feet 
from  the  mouth  of  the  tunnel,  since  audi  allega- 
tion would  be  Osgood  as  to  the 3,000 leet.    Id. 

17.  Where  there  is  no  oiler  in  the  bill  for 
-compelling  a  conveyance,  to  pay  the  balance 
-of  the  purcliaM  money,  but  the  case  shows 
that  a  tender  would  have  been  but  an  empty 
show,  and  tbe  court  has  power  lo  require  ita 

eyment,  the  sllegalion  la  merely  formal  and 
material.     Mwrrt  v.  Oraviford,  87H 

18.  An  allegatfoD  in  a  complaint  to  quiet 
title,  in  ordinary  and  concise  lerms,  of  the  ul- 
timate fact  that  the  plaintiff  la  tbe  owner  in 
fee,  is  Bufflcient  without  setting  out  matters  of 

■evidence;  and  an  allegation  that  the  defendant 
claims  an  adverse  esiaieor  interest  JsaiifQcient, 
without  further  dettning  it,  to  authorize  the 
court  to  grant  equitable  relief,  ^y  v.  Jfeie 
Maico  itA.R.Oo.  666 

19.  Under  the  Practice  Act  of  Utah  Terrl- 
lorv,  a  complaint  which  slates  thai  the  plaintiff 
is  In  posseasioo  of  real  property,  and  tbat  the 

-defendant  claims  an  interest  or  an  estate  iherein 
adverse  lo  him.  Is  suffldent,  in  that  respect,  in 

.an  action  brought  to  determine  such  adverse 

claim.    Air%'*  Pia-k  SilmrMin.  Co.  v.  Kerr. 

90S 

20.  The  Landlord  and  Tenant  Act  of  the 
District  of  Columbta,  providing  that  lenancles 

-mt  sufferance  may  be  determined  by  tblrly  da]-' 

wfitlea  notice  lo  quit,  does  not  require  t 

-fsRla  constituting  tbe  relation  of  landlord  and 
tenant  to  be  eet  forth  In  tbe  complaint;  but  an 


implaint  In  proceeding  by 
!r  possession  doea  not  allege 
it  u  eniiUed  to  the  premises, 


allegation  rbot  a  defendant  Is  a  tenant  at  mt- 
ferance,  and  that  bis  tenancy  hu  been  deter- 
mined by  auch  notice,  la  somdently  spedBc 
Marrit  t.  Barbtr,  "" 

81.  Where  the  o 

a  landlord  to  recov  „ . 

that  the  complainant  fa  eniiUed  to  the  premises, 
but  oa\j  that  he  la  enillled  to  the  possession  of 
the  premises,  the  difference  la  immaterial.    Id. 

PLEDOE. 

L  Tbe  pledgee  of  personal  property  acquires 

tbe  legal  title  and  possession,  ana  the  pledgor, 

retaining  apparent  poaseaslon,  holds  as   bis 

agent.     Bcuton  T.   Gorman-Amgriean  Bank, 

810 

8.  A  pledgee  niay,  upon  default  of  pledgor, 
sell  the  pledged  property,  but  be  cannot  be- 
come the  purchsBer  at  his  own  sale.  Id. 


POSTOinOE. 

n.  B.  Rev.  Stat,  g  8063.  autborldug  dedno- 
tions  from  tbe  pay  of  contruciora  for  transporta- 
tion of  mail  for  failure  to  perform  services  ac- 
cording to  contract,  Is  not  repealed  by  tbe  Act 
of  ISTv,  S  6.  relating  to  railroad  companies. 
Chieago,  M.  Jt  St.  P.  S.  Oo.  v.  Umted  Stata,  180 

PREFERENCES.  Bee  Inboltrhct  ard 
AssiORioarT  fob  Bkhbttf  of  Orbdi- 
TOBs,  1-8. 

PRinCIPAX.  AND  AGENT.    See  also 

Bbokerb;  Cakribrb,  8,   10,  11;  COUBTS, 
48;  NonoB,  1;  Records. 
1.  Where  one  Is  not  notified  of  the  revoca- 
tion of  the  authority  of  an  agent,  be  Is  Justified 
in  acting  upon  the  presumpUon  of  its  continu- 
ance.   Jokntim  V.  Ohrittian,  413 
3.  Gifts  procured  by  agents  and  purchases 


Raia»a  V.  Tiirpin, 

8.  Where  there  was  no  agreement  that  tbe 
principal  should  have  tbe  benefit  of  the  agent's 
outstanding  contracts,  and  tbe  aecDt,  before 
the  agency  commenced,  bad  contracted  to  buy 
a  piece  of  property,  the  principal  cannot  re- 
cover of  tbe  agent  tbo  dinerence  between  the 
price  at  which  tbe  agent  had  bargnlned  for  tbe 
pro])erty,  and  tbe  larger  price  at  which  It  was 
sntaequently  sold  to  the  principal,  where  tbe 
latter  suffered  no  pecuniary  loss  for  tbe  want 
of  luiowledge  of  such  previous  bargHln,  but 

SL  the  property  at  his  own  offer.    Eildoum  v. 
aderiand,  1005 

4.  Where  a  prlndpal  directs  bis  agent  to 
purchase  property  for  him,  ai>d  Instructs  tbe 
agent  that  he  Is  willing  to  give  a  certain  price, 
and  the  agent  purchases  it  for  a  less  price,  be 
cannot   charge  the  principal  with  the  larger 


to  account  for  commtasiona  which  be  received 
from  tblrd  persons  on  property  the  title  of 
which  he  bdd  as  their  trustee,  and  which  was 
conveyed  to  his  prindpal.  U. 

n      "f 


Principal  aud  Scbbtt- 


PBINCIPAX.     AND     SURETY.      See 


PRIVATE  XiAVD  OUUHS.     See  ■!»> 

PuBuo  Luise,  2-6. 
1.  Tbera  Is  no  dlslloction  as  lo  tbe  JuHsdlctloD 
of  the  board  to  Mttle  private  land  claims  In 
Cnliroinla  created  bv  the  Act  oC  Mnrcb  3, 1861, 
between  claims  derived  from  the  Spanisb  oi 
Mexican  gOTernmeDls,  vbich  were  perfect  ud 
der  tbe  laws  of  those  ^ovemmente,  and  thow 
wtiicb  were  inclpIeDt,  imperfect,  or  inchoate. 
Botitter  v.  Dmninguei,  9S6 

3.  No  title  to  land  to  Califorafa  dependent 
upon  Bpanlsb  or  Meirican  graots  ean  be  of  uit 
vnlidit]'  which  haa  not  t>ecn  aiibtnilted  to  and 
confirmed  bj  tbe  iward  provided  for  tbat  pur- 
pose by  tbe  Act  of  I8S1,  or,  If  rejected  by  tbat 
Doerd,  confirmed  bv  the  District  or  Supreme 
Court  of  the  United  Slates.  *         /' 

8.  If  tbe  dedcription  contained  in  the  petltic 
and  Krant  diSera  from  that  contained  in  tbe 
act  or  writ  of  poBsession,  tbe  former  must  i 
vail,    ir  tlie  officer  assigned  to  deliver  pos 
sibn  does  not  follow  tbe  grant,  bii  acts  are 
valid.     Pinkertoa  v.  Ltdoux,  706 

4.  Tbe  Surveyor- General's  report  is  no  evi- 
dence of  title  or  right  to  poesession  of  land  in- 
cluded in  a  Spanish  or  Mexican  grant.  Until 
bis  report  is  confirmed  by  Congresa,  it  has  no 
elTccl  to  establish  the  bounduiea  of  the  grant. 

la. 


could  not  definitely  locate  the  boundaries  of  tbe 
grant,  they  must  find  for  tbe  defendant.  Id. 
6.  Where  tbe  original  grant  does  not  locate 
Ibe  subject  ot  the  Rrant,— as,  where  a  certain 
number  of  square  leagues  is  granted,  to  bs  lo- 
cated within  a  certain  district, — the  delivery  of 
gtossrssioD  wiibin  the  district  renders  the  title 
complete,  and  defines  the  tocalion  of  tbe  grant. 

1.  Under  tbe  Act  of  Congress  of  Harcb  8, 
1861,  for  tbe  settlement  of  private  land  claims 
in  California,  persona  claiming  land  by  title 
derived  from  the  Spanish  or  Mexican  govern' 
ment  were  required  to  present  their  claims  to 
the  board  of  commissioDers  created  by  tbe  Act, 
within  two  years  from  itsdate,  and  were  bound 
by  a  Judgment  of  the  board,  if  confirmed  by 
(be  courts  on  appeal,  and  by  Uie  survey  and  lo- 
cation of  tlie  claim  by  tbe  land  officers,  follon- 
ing  tbe  fiual  decree  of  confirmation.  Man  v. 
SMnbaiA,  61 

8.  The  doctrine  that  tbe  laws  of  a  conquered 
country,  except  so  far  as  affected  by  the  polit- 
ical instilutionsof  tbe  new  government,  remain 
In  force  until  cbanged  by  it,  does  not  apply  lo 
laws  autborizlnar  the  alienation  of  the  public 
domain,  or  to  officers  charged  under  the  lonner 
government  with  that  power,  Jil, 

9.  No  alcalde  appointed  or  elected  after  July 
7,  IMS,  the  time  when  the  authority  of  Mexi- 
can offlclals  in  California  terminated,  could 
give  judicial  possession  of  land  granted  by  the 
previous  government  M. 

10.  A  patent  isfued  after  the  sut-rey  and  lo- 
cation of  a  California  land  claim  under  tbe 
1162 


Act  of  OongroM  of  Uarcb  3, 1B51,  Is  oondn- 
dve  u  to  tlie  Tmlldlty,  extent,  and  boundarle*- 
of  tbe  claim,  as  against  all  parties  not  claiming 
bj  superior  title.  l£ 

11.  To  vest  a  perfect  tJtle  to  land  under  a. 
Mexican  grant,  a  delivery  of  possession  by  of* 
Beers  of  Uiat  government  was  necessary.      Id, 

13,  The  Act  of  Congresa  ot  June  18, 1812,  by 
which  certain  town  or  village  lots  in  or  adjoin- 
ing the  then  village  of  St.  Louis  and  other 
villages  or  towns  which  had  been  inhabiti-d, 
cultivated,  or  possessed  prior  to  Dec  20,  1808, 
were  confirmed  to  the  inhabitants  of  the  re- 
spective towns  or  villages  sccotdlna  to  thetr 
seversl  right  or  rights  in  common  thereto,  was 
a  present  grant,  at  the  moment  of  Its  passage, 
of  all  tbe  title  nf  the  United  States  to  such 
land  as  had  been  to  inhabited,  cultintted,  or 
possessed  prior  to  1808,  and  operated  to  con- 
Tsy  or  conOrm  sucb  titles  and  daims  as  came 
within  Its  description.     Olatgi>w  v.  Baistr,  GI8 

18.  The  right  of  the  grantee,  tinder  the  Act 
of  Congress  of  June  18, 1813,  was  not  depend- 
ent on  the  factum  of  a  survey  under  the  Span- 
tsh  government.  A  patent  to  another  after  tba- 
passaae  of  said  Act,  for  any  of  these  lands, 
would  be  void,  because  ibe  govenimeiit  bad  al- 
ready released  all  title  and  claim  thereto.     Id, 

14  Lands  confirmed  by  the  Act  of  Congress- 
of  June  18, 1812,  to  Inhabitants  of  towns  and 
vUlams  in  Missouri,  did  not  aflerwarda  pass  to 
the  Stale  of  Missouri,  by  viriue  of  the  Act  of 
1830,  for  school  purpoBes.  Id. 

16.  One  who  claims  lo  have  purchased  th« 
title  arising  from  occupation,  cultivation,  or 
poBsesaion  of  lands  confirmed  to  inbabitanlsof 
towns  and  villages  in  Missouri  by  the  Acl  of 
Congress  of  June  18,  1812.  is  not  reaulred  to- 
prove  with  certainty  and  precision  the  time 
when  and  tbe  person  who  cultivated  or  occu- 
pied that  predse  properly  eighty  or  ninety- 
years  Ago.  Neither  the  statute  nor  justice  can 
require  anvtbintr  more  than  satishcto^  proof 
that  such  lots  bad  been  inhabited,  ciutivaied, 
or  possessed  prior  to  the  year  1803.  Id. 

10.  The  eastern  limit  of  the  botmdariea  of 
the  Mexican  grant  called  the  Hoque1amo» 
grant,  which  is  bounded  on  the  east  by  tbe  ad- 
jacent Sierra,  is  at  the  point  where  tbe  foot- 
bills  of  tbe  Sierra  begin  to  rise  above  tbe  plain. 
near  tbe  line  between  ranges  T  and  8.  Umlitd' 
Slala  V.  McLaugMin,  31fr 

17.  Mexican    grants  of  quantity  within    a. 
rger  tract  desmbed  by  ouislde  boundaries. 

In  which  donee  is  enlitled  only  to  the  quantity- 
specified,  are  properly  fioats,  and  do  not  attacb 
to  any  specific  land  until  located  by  authority 
of  the  goveromeDt;  tbe  Moquelamoa  grant  w- 
of  this  kind.  Jd. 

PROCEEDnro  nr  bbh. 

It  is  essential  to  a  proceeding  in  ran  tbtt- 
there  should,  at  least,  tw  constructive  notice  to 
adverse  claimania  to  appear  and  maintain  Uieir 
rights,  before  a  Judgment  in  nicta  a  proceed- 
ing can  operate  aaprimafaeit  svldeDce.  i/n*- 
soSt.  WOtaas,  lOOL 

PRO0E88.    Bee  Wbit  tm  Fbogboi. 

137,  12S,  ISSk  IM  V.  B. 


PBOHimTtOH  :  PnBi.io  Lahiml 


PROHIBITION.  See  also  Intoxicatdis 
Liquors. 
A  writ  of  prohiUtluii  is  a  civil  reined;  given 
Id  a  civil  action,  even  vrbea  insiiluted  to  ar- 
Rflt  a  crimioal  proieculioii.  Authorities  cited 
Id  Famtworlh  v.  Mtmtana,  616 


1.  A  persoD  cannot  Hcauire,  b;  his  occupa- 
UoD  only  of  uDEurveyed  laods  of  the  United 
Btates,  ariRht  of  pre-emption  to  them  under  the 
laws  of  the  Dtitled  Btates.    Biuton  v.  Trener. 


It  the  disposal  of  the  governmem.  United 
8>ata  V.  MeLaugMin,  218 

8,  A  railroad  land  grant  embracing  within 
Its  boundaries  Merican  floatiag  grants  takes 
effect  except  as  to  tbcquantiivof  land  granted 
In  the  Meiican  grant;  atid  tbe  railroad  com- 
panv  Is  entitled  to  patents  for  the  odd  sections 
of  the  remainder.  Id. 

i.  The  United  Btates  government  succeeded 
to  the  right  of  the  Mexican  government  of  lo- 
cating the  quantity  granted  Inafloating  grant  in 
such  part  of  the  larger  tract  as  itaan  fit.     Id. 

0.  Patents  issued  to  the  Central  Pacific  Ball- 
road  Company  for  any  sections  easl  of  range  8, 
wiihio  the  iMundarfes  oF  the  Mosquelamoa 
grant,  are  valid,  there  being  enough  land  nest 
of  range  7  to  satisfy  the  floating  grant  of  II 
square  leagues.  Id. 

6.  Where  nothing  was  done  by  an  occupant 
of  public  land  beyond  his  occupancy,  and  his 
death  occurred  tvo  years  before  the  surveys 
were  made,  the  privileeeof  purcharing  the  land 
iras  not  acquired  by  oim  so  as  to  be  available 
to  his  heir;.    Buxton  v.  Trmer,  920 

7.  U.  8.  Stat.  §  S269,  does  not  give  to  heirs 
of  a  deceased  occupant  of  uosurveyed  public 
landd,whoduring  his  life  did  nothing  beyond  its 
occupation  and  improvement,  the  same  rights 
whicQ  are  conferred  upon  heirs  of  a  person 
entitled  at  the  time  of  his  death  to  the  beneflt 
of  the  pre-emptkmlawa. 

8.  A  corporation  created  under  the  laws  of 
one  of  the  States  of  the  Union,  all  of  whose 
members  are  dliiena  of  the  United  Btates,  ' 
competent  to  locate  or  join  in  the  location  o 
mining  claim  upon  the  public  lands  of  the 
United  SMtes,  In  Uke  manner  as  individual 
dtlzens.    MeKirOtgr.  WheOer,  104S 

9.  The  power  to  make  and  correct  turv 
of  the  public  lands  belongs  to  the  political 
partment  of  the  government;  and  while  the 
[ands  are  subject  to  the  supervision  of  the  geu' 
eral  land  office,  its  decisions  in  such  cases  are 
unassailable  by  the  courts,  except  by  a  direct 
proceeding.     (Jragin  v.  Powdl,  666 

10.  Tbecourtshavepowertoprotecttbepri- 
Tale  rights  of  a  partv  who  has  purchased  lands 
In  good  faith  from  tbe  government,  against  the 
fnterferencesorapprornatlona  of  corrective  re- 
•mroya  made  t^  the  land  deportment  nibse- 
qnent  to  audi  purchase.  li. 

11.  Where  a  tract  of  land  is  subject  to  antiy 


as  public  land,  the  validity  of  the  entry  of  sucb 
land  Is  not  affected  by  the  fact  that  another 
tract,  not  subject  to  dIspoMi  as  public  land. 
was  entered  at  the  same  time  and  Included  Id 
the  same  entry.     Comelivi  v,  Kettd,  462 

IS.  A  tract  of  land  subject  to  entry,  whei> 
purchased  and  paid  for,  ceased  to  be  the  prop- 
erty of  the  United  States  or  subiect  to  Its  dis- 
posal. The  legal  title  was  held  by  it  as  trustee 
for  the  beneflt  of  the  purchaser,  and  It  was 
bound,  upon  proper  appIlcaUon,  to  issue  to  hita 
a  patent  therefor.  Id. 

13.  If  the  United  States,  from  inadvertence 
or  mistake,  afterwards  conveved  the  title  of  » 
tract  of  land  entered  and  paia  for  by  one  per- 
son to  another,  the  grantee  with  notice  took  it 
as  trustee  of  the  flrst  purchaser,  who  could  com- 
pel Its  transfer  to  him.  Id. 


over  the  acts  of  the  register  and  receiver  of  the- 
lorsl  land  ofQces,  to  correct  and  annul  entries 
of  land  allowed  by  them,  can  be  exerted  only 
when  the  entry  was  made  upon  false  testimony 
or  without  authority  of  law.  It  cannot  be  eX' 
erci'ed  so  as  to  deprive  any  person  of  land  law- 
fully entered  and  paid  for.  Id. 

16.  The  interest  of  one  who  lawfully  enter* 
a  tract  of  public  land  acquired  by  blm  by  bis 
entry  Is  not  tost  or  impaired  by  an  lUegal  order 
of  the  Commissioner  of  the  General  Land  Office, 
directing  Its  cancellation.  Id. 

16.  The  Attomey-Oeneral  may  Institute  i> 
suit  in  the  name  of  the  United  SUtes  to  vacate 
a  patent  obtained  by  fraud  or  mistake.  United 
BtaU*  V.  Beebe,  121 

IT.  Misrepresentation  knowingly  made  by 
the  applicant  for  a  patent  will  justify  the  gov- 
ernment in  proceeding  toset  It  aside.  The  gov- 
ernment has  tberlKht  to  demand  a  cancellstloD 
of  a  patent  of  the  United  Btates  when  obtained 
^  false  and  fraudulent  repreaentaUons.  UniUit 
Sata-v.  Iron  Silver  Min.  €o.  67t 

18.  If  the  officers  of  the  land  department 
have  acted  within  the  general  scope  of  their 
power  and  without  fraud,  the  patent  which  has 
issued  muK  remain  a  valid  Instrument,  and  the- 
court  will  not  interfere  unless  there  la  such  tt 
grom  mistake  or  violation  of  the  law  whlclk 
confers  thdr  authority  as  lo  demand  a  cancel- 
lation of  theinstroment.  United 8taU*Y.  Mar- 
thail  Silan-  Min.  Go.  734 

19.  A  bill  In  chancery  brought  by  the  United 
Slates  lo  set  aside  and  vacate  a  patent  for  lanit 
issued  under  its  authority  is  not  to  be  treated 
as  a  writ  of  error,  or  as  a  petition  for  a  rehear- 
ing In  chancery,  or  as  a  retrial  of  the  case- 
witb  additional  proof.  The  conduct  of  the- 
parties  themselves,  for  whose  Iwneflt  such  action- 
U  brought,  must  be  free  from  fault  or  neglect. 

80.  That  one  of  the  defendants  In  an  aclion- 
to  set  aside  a  patent  Issued  by  the  United 
Btates  land  office  is  an  innocent  purchaser  of 
the  property  Is  an  objection  to  the  granting  of 
relin.  Id. 

ai.  The  Joint  Resolution  of  Oongren  ap- 
proved March  80, 1887,  directing  the  suspen- 
sion of  the  execution  of  the  law  for  the  relief 
of  the  hdra  of  John  Boulignj,  sutpeDiled  thfr 
execution  of  such  Act  until  (be  furthei  Act  of 
IIW 
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)  Comtm 


of  the  United  States.     Unittd 


and  ioumucli  as  nothing  hkd  been  dime  by  Ibe 
offlcen  of  the  land  dfipartment  under  the  Act 
ot  March  2, 1867,  and  no  certiflcatea  had  been 
made  ont,  and  the  whole  matter  Btill  romaioed 
«zecutoi7,  no  vealed  right  bad  attached  at  the 
lime  of  the  approval  «f  the  Joint  Resolution. 


Paektr, 


r  Min.  A  m-  Oo- 
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BAHiROADS.    Bee  ttlao  Bordb,  S8;  Cab- 
BiBBS;  DAiuase,  4;  EmxEXT  Doiunt; 

MANDAUUB,    11;  UAOTEB  AND  SeBTAKTI 

Taxkb,  a,  11. 

1.  Under  the  MiMonrl  Act  to  anthorice  the 
«onaolldBtioa  of  railroad  compaolea  In  that 
State  with  companies  In  adjoining  States,  the 
<xmN)11dalcd  companj  ft  entitled  to  the  same 
privilege  under  the  lawi  of  Missouri  that  the 
HImouH  cotporatlon  was  entitled  toat  the  Ume 
ot  the  coDSOUdation,  liiclttdlD^  the  prltilega  of 
a  subecrlptioD  to  stock.  Lmngtton  County  t. 
ParUmottA  Nat.  Bank,  SSQ 

8.  Where,  when  the  consolidation  of  a  Mis- 
souri corporation  with  a  foreign  corporation 
took  pluce,  there  was  a  perfected  power  In  a 
tOTvnsblp  to  subscribe  to  the  slock  of  the  Mis- 
souri company,  end  an  existing  privilege  to  the 
company  to  receive  the  subscrTptlon,  that  prir 


Uege  posses  by  the  consolidation  to  the  cousol- 

Idated  company, "~'  *'""' — ' ■>-  —  '-  ----- 

latter  Is  lawfuL 


Idated  company,  and  the  Issuing  of  bonds  to  the 


8.  Where  the  Mitaouri  statute  and  tbe  vote 
of  the  electors  taken  together  sulhorizes  bu1>- 
scriptioD  to  a  railroad  and  the  Issue  of  bonds  to 
a  consolidated  corporsdon,  no  (onual  order  bj 
the  count;  court  (o  do  Ihoae  acts  Is  neceassry. 


1.  It  la  the  dutT  of  the  owner  of  reel  estate 
vbo  Is  a  nonresident,  to  lake  measures  that. 
In  some  way,  he  shall  be  represented  when  his 

firoperty  Is  called  into  requisition;  and  if  he 
ells  to  do  this,  and  fells  to  get  notice  by  tbe 
publication  required  In  such  cases,  it  Is  bis  mis- 
fortune, and  he  must  abide  tbe  consequences. 
^ding  »,  Saw  VaOfy  B.  &  Imp.  Co.  lOW 
3.  Tbe  owner  of  real  estate  who  ii  a  nonres- 
ident ot  the  Slate  witbin  which  the  property 
lies  cannot  evade  tbe  duties  and  obligations 
which  the  law  Imposes  upon  him  In  regard  to 
such  property,  by  his  absence  from  the  State. 

RECEIPT.    See  Banks,  5. 
&ECBZTERS.    See  also  UoSTaAflB,  S,  fl. 
l.'Receivers'eerttfleatefl  issued  under  an  or- 
IIU 


der  made  after  a  decree  of  foreclcnure  end  sale 
of  property,  containing  on  tbeir  face  a  pro- 
vision authorized  tiy  the  order  maklog  tbem  a 
lien  on  the  property,  will  constitute  a  first  Ilea 
thereoD,  If  tae  order  is  not  appealed  from.  Be 
Famun  Loan  <C  TrmtCo.  609 

8.  Id  .proceedings  to  eompel  a  receiver  io  a 
foreclosure  action  to  pay  rent  for  use  ot  tncka 
and  terminal  facilities,  where  the  amount  of 
rent  was  left  uncertain,  a  contract  between 
other  parties,  oppressive  in  its  terms.  Is  not  a 
teat  of  tbe  amount  of  rent  which  tbe  receiver 
should  pay;  and  It  not  being  shown  that  the 
sum  paid  1^  the  receiver  was  insufficient,  the 
dismissal  of  the  proceedings  was  proper.  Pt- 
oria  <6  F.  U.  B.  Co.  v.  Okieafo,  P.  A  8.  R,  Co. 
110 

RECORDS.    See  also  Mobtoasb,  8,  i. 

Although  a  court  of  record  can  act  obIt 
through  its  orders  made  of  record,  yet  when  it 
Is  by  law  authorized  to  appoint  an  agent,  it  is 
not  necessary  that  all  the  acta  of  uie  agent 
sbonld  appear  of  record.  Bullitt  Oo»nS  v. 
Watkgr,  68S 


ties,  may  refers  wholecaaetoamaster. 

beriy  v.  Armi,  vo« 

8.  When  the  partiea  consent  to  a  reference 
of  a  case  to  a  master  to  bear  and  dedde  alt  the 
issues  therein,  and  such  reference  Is  entered  as 
a  rule  of  the  court,  his  findings  cannot  be  dis- 
regarded at  the  mere  discretion  of  the  court, 
bat  are  to  be  taken  as  presumptively  correct, 
subject,  however,  to  bo  reviewed,  under  tbe 
reservation  contained  in  the  order  of  the  court, 
for  manifest  error,  /i 

8.  It  is  not  witbin  tbe  general  province  of  a 
master  to  pass  upon  all  the  issues  in  an  equi^ 
case,  and  tbe  court  cannot  refer  to  him  the 
entire  decision  of  a  case  without  the  consent  of 
the  parties.  /£ 

4  The  findings  of  a  master  in  chancery, 
upon  a  matter  referred  to  him  in  a  cause,  are 
advlSbry  to  the  court,  which  It  may  accept  or 
disregard  according  to  Its  own  Judgment  as  to 
the  weight  ot  the  evidence.  Id. 


REMEDY AL  OF  CAUSES. 

1.  A  case  Is  not  removable  from  the  state 
court  on  the  ground  of  cdUzenshlp,  unless  it 
appears  affirmatively  In  the  petluon  for  re- 
moval, or  la  Ibe  record,  that  at  the  commence- 
ment of  the  action,  and  also  when  the  removal 
was  asked,  the  defendants  were  dtizens  of  an- 
other Slate  than  the  one  in  which  the  plaintiff 
waa  a  dtlieo.    Steems  t,  SieM§,  914 

S.  WberetheaffldaTltorpetltlonforremoval 
of  a  suit  from  a  state  lolo  a  federal  court  shows, 
on  its  face,  an  lm|noper  removal, It  is  thedaty 
of  the  federal  court  to  lemsnd  the  suit  to  the 
stale  court.     Oamtron  v.  Hodgei,  ISI 

S.  A  petition  for  removal  of  a  cause  from  a 

state  court  into  the  Circuit  Conit  of  tbe  Untied 

States,  on  the  ground  of  pntjudioe  or  local  in- 

187.  IBS,  18%  ISO  U.  8. 


Saui— Bpxoinc  Pkbtokmawct. 


iatmx,  U  Olfd  In  time  If  Bled  befora  the  fln&l 
bearioK  of  the  caw.  Bekratdar  Min.  A  Mfg. 
Oo.  V.  Paeker,  fSO 


1.  Panly  anrface  IndtcaHcnu  open  to  all 
ordinary  obserren,  and  situated  od  the  path 
nhlch  plaintiffs  traveled  in  going  to  and  from 
thetr  work,  and  which  muat  have  been  known 
to  ihem,  are  not  the  mbjeci  of  concealment  and 
Diisrepresentatlon  In  a  contiact  for  the  sale  of 
a  mine.    Syimott  y.  ahavghiuus,  1088 

2.  The  retention  or  poBsetslon  of  property 
t>;  the  aellers  until,  and  aa  KCiirity  for,  the 
pnyment  of  the  price,  la  'not  Inconsistent  with 
to  actual  sale  by  which  title  passed  to  (he 
buyer.  ArkantoM  YaUqi  Land  a  CatOt  Oe.  t. 
Mann^  8M 

SET-OFF. 

1.  Where  a  bolder  ol  a  life  policy  borrows 
money  of  his  insurer,  and  gives  a  mortgage 
therefor.  It  will  be  presumed  prt'nMi/aei«  that 
be  does  so  on  the  faith  of  the  insuraace,  and  Id 
lixpectatioD  of  possibly  meeting  his  own  obli- 
gation to  the  company  by  Ittat  of  the  company 
to  htm;  and  the  csm  is  one  of  mutual  credit. 
and  tbe  insured  is  entitled  to  the  prlrllege  of 
compensation  or  set^tf  whenever  the  mutual 
liquidation  of  the  demand  is  Judicially  decreed 
on  the  insolvency  of  the  company,  although 
the  insurance  was  not  due  at  the  time  of  the 
insolvency.    Odrr  v.  Hamilton,  669 

S.  It  is  no  objection  against  allowance  of 
set-off  01  compensation  between  an  Insolvent 
insurance  company  and  a  person  insured 
waiost  whom  the  compon;  holds  a  mortgage, 
that,  when  the  company  became  Insolrent, 
the  insurance  bad  not  become  absolute,  or 
that  the  policy  was  an  endowment  poKcv  pay- 
able at  a  certain  time  to  the  assured  or  oia  as< 
signs,  or,  If  he  should  die  previous  to  that  time, 
was  payable  to  his  children,  naming  them.    Id. 

3.  The  United  States  can  set  off  the  amount 
due  from  Louisiana  on  matured  coupons  on 
the  Indian  Trust  Bonds  Issued  t^  tbe  State, 


the  Act  of  Oongieoa  of  Feb.  30,  ISll,  §  5,  an- 
thorizing  the  formation  of  the  State  govern* 
itof  Lonlsiana^^and  to  the  proceeds  of  " 


iTnittd  StalttY.  LouitiMO. 

SHIPPIira.     Bea  also   OABBiMitB,  4,    0; 

iNBOKAiraK,  11. 

1.  The  general  maritime  law  fa  In  force  lo 

thia  ooaot^  sO  far  only  aa  It  has  been  adopted 

by  the  laws  or  nsages  thereof ;  and  no  rule  of  tlte 

gueral  maritime  law  (If  any  exists)  concern. 
g  the  validity  of  a  stipulation  limiting  the 
liaulllty  of  a  carrier  has  ever  been  adopted 
In  tbe  United  Stales  or  in  England.  Litm^ooi 
AO.  W.  BUam  Oo.  v.  Fhenix  Int.  Oo.  7SS 
%.  The  law  of  limited  liability  was  enacted 
by  Congress  as  a  part  of  tbe  maiitlmB  law  of 
this  country,  ancf,  in  Ite  operation,  extends 
wherever  public  navigation  extends.  BuUtr 
*.  Botton  A  8.  ^eajiu/iip  Oo.  1017 

8.  The  Limited  Liability  Act  applies 

U.  a  Book  82.  74 


disaster  to  a  ship  on  navlg^de  waten  of  the 
United  States.  Rlthough  it  bsippene  ~ 
technical  limits  of  a  countr  of  Hassacbuietts, 


pened  within  the 


and  notwithstanding  the  liabilit]'  itself  mw 
have  arisen  from  a  state  law.  Id. 

4.  The  law  of  Umlted  liaUU^  of  ship  own- 
ers applies  to  cases  of  personal  inliiry  and  death, 
OS  well  SB  to  cases  of  loss  of.orinjury  to,  prop- 
er^. It  extends  to  llitbillty  for  every  kdnd  of 
loss  and  injury.  Id, 

5.  Proceedings  taken  by  the  owner  of  thv 
vessel,  by  libel  or  limited  HabHity,  an  a  bar  to 
actions  commenced  to  recover  damages  for 
losses  sustained  by  the  stranding  and  sinking  of 
the  vesssel.  Id. 

8.  The  Act  of  Congress  of  Feb.  28,  1871,  to 
provide  for  the  better  security  of  life  on  board 
of  steam  vessels, does  notsupersede  or  displace 
the  proceeding  for  limited  liability.  In  casea 
arising  under  its  provisions.  Id, 

7.  Where  s  charter-party  guaranteea  that  a 
vessel  will  carry  a  certain  quantity,  but  with 
no  provision  as  lo  the  time  of  loading,  tbechar- 
terers  have  no  right  to  canc«l  the  charter-party 
if  the  vexsel  is  not  ready  by  a  certatn  day,  so  ss 
to  enable  them  to  comply  with  their  contract 
with  another  party.     Ouuiford  v.  Vinet,     881 

a.  Where,  on  loading  a  vessel  chartered,  It 
was  ascert^ed  that  as  she  was  then  stowed 
she  could  not  take  quite  the  amonnt  gusxan- 
teed,  and  the  agent  of  the  vessel  notified  tiia 
cbarterers  that  they  would  take  out  coal  and 
make  room  tor  the  balance  of  tbe  cargo,  there 
being  do  time  specified  for  the  commencement 
or  completion  of  the  loading,  and  no  canceling 
date  named,  the  charterera  bad  no  rigbt  to 
cancel  the  charter-party.  Id, 

9.  A  clause  In  a  charter-partr,  by  which  the 
charterers  are  bound  to  order  the  vessel  "  to  a 
safe,  direct  Norwegian  or  Danish  pori,  or  aa 
near  thereuntoas  she  can  safelyget,  and  always 
lay  anddischaTKe  afloat,"  means  that  the  vessel 
must  be  ordered  to  a  port  which  she  can  safely 
enter  with  hercargo,  or  which,  at  least,  has  a 
safe  anchorage  ouldde  where  she  can  lie  and 
discharge  afloat.  The  cbartMen  cannot  order 
the  vessel  to  a  pori  having  a  bar  across  its 
mouth,  which  it  Is  impossible  for  tbe  vessel  to 
pass  either  In  ballast  or  with  oano,  where  the 
only  anchorage  outside  the  bar  b  not 
sb!y  safe  for  the  veaael  to  lie  and  "■ 

10.  A  ship  owner  who  b  prevented  from  per> 


the  court,  and  will  not  be  granted  after 
an  unreasonable  delay,  norunless  the  proof  i* 
clear  and  satisfactory  aa  to  the  existence  and 
terms  of  the  agreement.  Nicktnon  T.  Ilielitr- 
ion,  BU;  Btnnaty  v.  Woolworth,  BOO 

a.  Wheretheallegationfof  ahlDtoripeclila 

iilit 


SUTDTK  OF  7R1.D1M— TuOi. 


jerfonnance  of  an  uleouptiBl  contract  filed 
fifteen  jesn  after  the  marriage,  and  tbe  teeti- 
monf  at  complainant  and  ber  motber,  are  flatly 
denied  bj  thebusband;  tnd  their  endence  re- 
lating to  tbe  int«rde«r  In  which  the  alleged 
agreement  vai  made  ehowa  that  the  words 
"agreement,"  "t>romlaea,"  etc,  weienot  uae^ 
bf  the  wUnwaea  In  tbelr  technical  legal  kom  . 
and  their  evidence  as  to  all  the  dicumiiancee 
of  tbe  case  mnat  be  regarded  as  establishing 
oalj  an  honest  belief  that  the  husband  inlCTdea 
at  some  time  after  tbe  nuniige  to  provide  hla 
wife  wiib  a  pennanent  home  out  of  the  pro- 
ceeds of  oertain  property  then  owned  by  Mm, 
— noaucb  agreement  is  tbown  u  can  be  iped- 
ficallyenforced.    Niekertoa^.  Niekenon,    814 

8.  Where  II  is  alleged  that  an  antenuptial 
agreement  was  made  for  tbe  purchase  of  a 
home  out  of  the  proceed*  of  propetQr  theo 
owned  by  the  hiisMnd,  property  labeequently 
■cqutred  by  him  cannot  be  reached  on  a  bill 
for  specitic  perFormance,  unless  It  wh  pur- 
diHsed  out  of  the  piooeeds  of  the  former  prop- 
erty. Id. 

4.  A  court  of  chancery  cannot  decree  spec{Oc 
performance  of  an  agreement  to  convey  prop- 
ertj  whicli  has  no  existence,  or  to  whioh  tbe 
deieedaot  has  no  tiUe,  although  the  want  of 
title  U  caused  by  the  defendant's  own  act,  as 
by  bis  converanco  u>  a  bona  jlie  purchaser. 
Kenneity  v.  Haxelton,  STB 

0.  In  a  suit  for  specific  performance  of  a 
contract  for  the  escbonge  of  land.  Uie  defend- 
ant cannot  repudiate  thecontract  on  the  ground 
that  the  plaintifiF  Is  wUling  to  accept  the  deed 
for  leas  land  than  was  orleinally  agreed  upon. 
Vnion  Pae.  R.  Oo.  t.  MeAlpiiu,  678 


STATUTES.  See  also  Affbu.  axd  Erbok, 

48;    CONSTITDTIOKAL    LAW;    PSNBiaiia ; 

Taxes,  4. 

1.  A  legislative  Act  may  be  valid  as  to  some 
classes  of  cases  and  void  a*  to  others.  Jaehne 
T.  NnoTork,  868 

B.  The  InvalldltT,  as  to  previous  acta,  of  a 
ceneral  Isw  for  tne  punishment  of  offeneei, 
does  not  make  It  Invalid  as  to  its  operation 
upon  future  acta.  Id. 

8.  Where  there  are  two  Acts  relating  to  the 
same  subject,  effect  Is  to  be  given  to  Imth,  If 
pracflcabk  Ohieago,  M.  A  SI.  P.  B.  Co.  v. 
United  BtaUi,  180 

4.  A  atatute  will  not  repeal  a  prior  statute 
merely  because  it  repeals  some  of  its  provisions 
and  admits  others  or  adds  new  provisiona;  the 
later  Act  operates  as  a  repeal  only  when  it 
[dainly  appears  that  It  was  intended  aa  a  sub- 
stitute for  the  first  Act  Id. 

6.  Where  a  law  la  axpresaed  In  plain  and 
unambiguous  terms,  whether  those  terms  are 

gneral  or  Umlted,  the  Legislature  should  be 
tended  to  mean  what  it    has  plainly  ez- 
nreesed.    There  is  even  stronger  reason  for  ad- 


thanu)  tnattd  a  statute,    Laks  Oauntgv,  Sol- 
litu.  1060 

6.  ThegeneralpurpoMof  a  proviso  is  to  ex- 
cept the  cMuaa  covered  by  It  mm  tbe  provl- 
lUS 


slons  of  a  ststute  or  to  qualify  the  operation  of 
the  statute.  But  tbe  word  '  'provided"  is  of leik 
need  as  a  conjunction  to  an  Independent  para- 
graph.   Qeorgia  B.  A  Bkg.  Oo.  v.  anUth,    377 

7.  After  a  statute  has  been  settled  by  Judi- 
cial construction,  the  construction  becomes,  so 
far  as  contract  rights  acquired  under  it  are  con- 
cerned, as  much  a  pert  of  the  statute  as  tbo 
text  llself.  Oerman  Sm.  Bank  v.  Ptviakliit 
Oovnty,  Sl» 

8.  A  remilation  of  ■  department  of  the  gov- 
ernment does  not  control  the  construction  of 
an  Act  of  Congress,  when  its  meaning  is  plain. 
Beberlmm  v,  Dotening,  -iea 

9.  But  a  regulation  of  a  department  of  tbe 

Kvemment, acquiesced  In  for  S  longtime,  and 
wtaicb  the  ngbts  of  parties  have  be«n  de- 
termined and  at^udged  for  many  year^,  la  not 
disregarded  without  the  most  cogent  reasons. 
Id. 

10.  By  n.  B.  Ber.  Stat,  g  18,  the  repeal  of 
any  statute  does  not  repeal  or  extinguish  any 
penalty,  forfeiture,  or  liabllitv  incurred  under 
such  statute,  unless  tbe  repealing  Act  shall  so 
expressly  provide.     UtUUdSlattt  y.  Beinnger, 


SnBROOATION.    Bee  Inbhsuiob,  U. 


1.  The  Bupreme  Court  ol  the  United  State* 
cannot  entertain  an  original  action  to  compel  on 
insnnnce  corporation  of  one  State  to  pay  u» 
aootber  State  the  amount  of  a  Judgment  recov- 
ered by  tbe  latter  for  a  penalty  imposed  by  ita 
ststute  tipon  such  Insurance  corporation  for 
doing  buslnesa  In  such  State  wfttioul  having 
first  depodted  with  the  proper  officer  of  tbe 
Slate  tbe  statement  of  Its  prop^ty  and  business 
as  required  byauch  statula.  Wueormn  v.  /W- 
ieanjiu.  Oo.  239 

S.  The  United  States  Supreme  Court  has  no 
original  Jurisdiction  of  an  action  by  a  Staia 
agiunst  a  dtizen  or  carpoisilon  of  another  Stale 
to  recover  a  penalty  for  a  breach  of  its  munici- 
pal law.  Id, 

a  The  United  States  Bupreme  Conit  has 
oririnal  Jnrlsdlctloo  of  anitB  brought  by  a  State 
agdnst  citizens  (rf  anotbs  State  and  of  contro- 
versies between  two  Staiea.  Id, 

4  That  a  Btsle  Is  the  pWntUI  is  not  a  con- 
clusive test  that  the  controversy  is  one  in  whicb 
tbe  United  States  Supreme  Oontt  Is  authorized 
to  grant  relief  against  another  State  or  her  dt- 


States  Jurisdiction  of  asult  by  one  State  of  such 
a  nature  that  it  could  not,  on  the  settled  prin- 


TAXBS.    See  also  Ooiuebcs,  6-16;  Cos- 

TKADIfl,  84;  HmnOTFAI.  COBPOBATIOHB,  S. 

1.  Immunity  from  taxation  la  not  In  Itadt 
127,  128,  18«,  ISO  r.S. 


TKLKOKAPn  CONPAHIU— Tradhicabk. 


must  becouddercd  waper-' 

•odbI  privilege  not  extendlog  tiejonil  ibe  Ini' 
mediate  rasDiee,  ualen  olberwiae  express);  Je- 
clared.  »»kard  t.  Sa$l  TVnnoMM,  F.  S  6,  R. 
Co.  1051 

9.  ImmnDltf  from  tszaUoD  tsDot&francliise 
of  a  ratiroad  company,  which  ma;  be  trans- 
ferred, but  la  incapable  of  traDsrernlthout  ex- 
pren  statatoi;  dlrectkm.  Id. 

8,  Tliere  !•  do  element  of  private  property  in 
the  rlgbt  of  taxation  conferred  opon  a  munici- 
pal corporation.   WiUiamton  y.  HfevJermy,  91G 

4  Section  2  of  the  New  Jerse;  Act  of  1862 
for  the  taxation  of  tbe  poor  fRrm  and  personal 
property  thereon  bj  toe  ton  neb  Ip  of  North 
Brunswick  was  repealed  by  the  Act  of  1866 
exempting  from  taietion  property  used  exclu- 
aively  for  charitable  purposes.  Id. 

5.  Tbe  determination  of  taxing  districts  and 
the  manner  of  appoi'iionment  are  all  within  the 
legislative  power.     WaltioH  t.  Ifevia,         U4 

6.  A  Hen  created  by  the  terms  of  a  statute 
authorizing  the  assessment  and  collection  of  a 
tax  exists  and  attaches  only  accotdlng  to  such 
tenns  and  conditions  as  are  prescribed  by  the 
statute  creating  It.    Lytm  v,  ABtg,  690 

7.  Equity  will  not  interpose  to  arrest  the 
proceedings  for  the  collection  of  a  taxupon  the 
sole  ground  ol  its  illegality;  there  must  be  sume 
equitable  ground  lor  relief  tvesldes  the  mere  il- 
legality of  the  Ux.  Id. 

8.  Provisions  of  statutes  as  to  tbe  form  and 
mode  of  assessments  and  the  place  where  the 
tax  lists  are  to  be  deposUed  are  designed  for  tbe 
benefit  of  tbe  taxpayers,  and  the  protection  of 
their  iiioperty  fiom  sai^riBce.  Id. 

9.  When  the  requlsltlous  prescribed  for  tbe 
asseasment  and  coUeciiou  of  taxtis  are  inii'utJed 
for  tbe  protection  of  the  citizen  and  to  prevent  a 
aacriUceof  hispropertj.  and  by  tbe  disregard  of 
which  his  rights  might  k>eand  generally  would 
be  injuriously  affected,  they  are  not  directory, 
but  mandatory,  and  must  be  followed.         Id. 

10.  In  the  District  of  Columbia,  where  a 
special  improvement  tax  has  been  imposed,  the 
failure  of  the  commissioner  of  improvements  to 
deposit  with  tbe  register  a  statement  of  the 
taxes,  Ibe  failure  of  thereKlster  to  place,  with- 
out delay,  in  tbe  hands  of  tbe  collector  a  list  of 
the  persons  taxed,  and  Ibe  failure  of  the  collec- 
tor to  give  the  required  notice  to  auch  persons, 
constitute  such  a  nonobaervance  of  the  require- 
ment of  the  Stalulu  as  to  render  invalid  the  tax 
sale  and  tbe  certificates  thereof.  Id. 

11.  The  erasure  and  interlineation  in  an  as- 
sessment roll,  made  nearly  twelve  months  after 
It  was  completed  and  deposited  to  tbe  register's 
office,  and  after  the  lots  not  assessed  bad  passed 
Into  Uie  ownerabip  of  a  bona  fide  purchaser,  is 
an  unautborized  and  Improper  alteration,  and 
Dot  a  reassessment.  Id. 

12.  The  statute  of  Ohio  which  provides  for 
the  ascertainment  of  tbe  monthly  average 
amonnt  or  value  of  tbe  property  or  goods  held 


__     1  tbat  bo^,  is 

valid.    BhotwU  V.  Moore.  837 

18.  Where  a  person  has  In  bank,  on  general 

deposit,  subject  to  his  order,  moneys,  and,  a 

day  or  two  previous  to  the  day  fixed  by  tbe 


statute  of  the  Stale  for  the  aaseasment  of  prop- 
erty for  taxHiIon,  draws  out  such  moneys  on  a 
check,  receiving  tbe  amount  thereof  m  legal 
tender  notes  of  the  United  States,  which  he  en- 
closes in  an  envelope  and  places  with  the  bank 
US  a  special  deposit,  writing  bis  name  tbereoo, 
and  requesting  the  bunk  to  put  In  Its  safe  for 
him;  and,  witbin  a  week  after  tbe  aaseasment, 
he  takes  the  same  greenbacks  wblcb  he  had 
placed  on  special  deposit  and  immediately  re- 
stores them  to  the  iMok  as  a  geikeral  deposit, 
subject  to  his  order;  and  all  this  was  done  for 
the  purpose  of  avoldinir  payment  of  taxes  on 
the  moneys,— //Wd,  that  tnis  was  an  attempted 
evasion  of  tbe  taxing  laws  of  the  State.    Id. 

14.  The  rolling  slock  of  the  Baltimore  & 
Olilo  Railroad  Company — a  Msrytand  corpo 
ration  employed  iu  the  operation  of  other  rail 
roads  in  Virginia — is  not  taxable  under  Va. 
Laws  IB8I-8S,  chap.  119,  whirh  apply  only  to 
Virginia  corponitions.  Marye  v.  Bailimort  A 
O.R.V0.  M 

10.  Tbe  situs  of  tbe  personal  property  of  a 
railroad  company ,  for  taxation ,  may  be  flied.  In 

ft'l! 
Jd. 
IB.  A  tax  deed  In  Michigan  la  void  where 

part  of  the  tax  for  which  It  was  given  was  iu- 
vulid.     Uuibertton  v.  Witbeek  Co.  184 

17.  Where  a  county  auditor  assessed 
moneyed  cupital  and  personal  property,  Includ- 
ing uittlonol  bank  shares,  at  60  per  cent  of  It* 
caah  value,  an  increase  of  0  per  cent  in  the  as- 
sessmeo  t  of  tbe  bank  shares,  made  by  the  State 
board  of  equslization.  Is  auch  a  discrlminatioD 
es  is  forLiiilileu  by  U.  S.  Rev.  SluL  §  1:319. 
Whitbeck  v.  Mercantile  Nat.  Bank,  118 

18.  The  right  of  an  owner  of  national  bank 
shares  to  have  a  deduction  of  his  indebiedacss 
made  from  tfaeirassessed  value  is  not  lost  by  bis 
failure  to  demand  ll  before  the  completion  of 
the  assessment,  when  the  state  laws  make  no 
provitiiuu  for  such  deduction.  Id. 


TERRITOBT.    See  InDUKs,  8. 


association,  pomt  dlstinctiveiv  to  the  origin  or 
ownership  of  the  article  to  woich  it  is  applied. 
Ooodyeaft  Ijtdia  BuiAer  Glove  Mfg.  Go.y.  Good- 
year  Itubbtr  Co.  63B 

2.  Names  which  hre  descripUve  of  a  class  ot 

foods  cannot  be  adopted  as  trademarks,  and 
e  thereby  appropriated  to  the  exclusive  right 
of  anyone.  The  addiiioo  of  ibe  word  "com- 
panv  to  the  name  does  not  create  any  exclu- 
sive'right  to  tlie  use  of  such  name.  Id. 
8.  The  designation  "Ooodyear  Rubber  Com- 
pany," not  being  subject  to  exduaive  appropri- 
ation, any  use  tn  terms  of  similar  Import,  or 


TsBATisa :  TbulI 


ixy  kbbrevlaUoD  of  them,  tnmt  be  alike  free 
ID  all  penona.  Ooodytar't  India  Btibbtr  Qlovt 
Mfg.  Oo.  V.  Goodyear  RulAer  Oo.  5SB 

4.  ThewonJs  "Goodyear Rubber,"being(le- 
tcriptive  of  well-known  claase*  of  goo^  pro- 
duced by  the  process  known  as  Ooodjear'a 
iDTeniioD,  the  Dame  of  Goodjrear  Rubber  Com- 
pany is  not  one  capable  of  exclusive  approprla- 


Deas  of  manufacluring  and  scllini;  clirars  of  a 
certafo  kind,  cunuol  take  away  ihc  right  pre- 
viously acquired  by  the  public  In  the  use  of  the 
words  "La  Normanda"  as  indicallDg  a  particu- 
lar kind  of  cigars.  StaeAelberg  v,  Ponee,  588 
0.  Wbcie  it  appean  that,  for  aeveral  years 
before  the  adogHioD  of  the  vords  "La  Nor- 
mandl "  as  a  trademark  by  plaintiff  in  mao- 
iifaclurfng  and  aelNog  clears,  the  words  "La 
Normanda  "  had  been  uaed  by  defendants  in 
their  business  for  a  particular  brand  of  ciRars, 
the  plniullfl  is  not  entitled  to  an  iujuacUon. 

7.  A  peraon  who  was  not  the  first  to  use  the 
design  of  a  star  upon  plii^;  tobnccn,  but  who 
was  the  first  to  use  a  bUr  made  of  tin,  wlio 
used  a  plar  only  a  little  over  half  an  inch  in  di- 
ameter, with  B.bole  in  the  center,  cannot  pre- 
vent the  use  by  another  of  a  round  paper  1at>cl 
over  three  quarters  of  on  inch  in  diameior.wilh 
a  red  star  lietween  the  words  "imde"  and 
"mark,"  in  gilded  letters  on  a  red  background, 
having  beneath  tbe  star  the  word  "light,"  thus 
forming  by  tbe  figure  and  the  letters  the  word 
"  starlight,"  which  is  tbe  name  given  to  the 
tobacco,  instead  of  "star.'  Liggeti  A  M.  To- 
bacco Co.  V.  Fimer,  895 

B.  The  fact  that  Sour  marked  with  a  cer 
tain  brand  acquired  an  extensive  sate,  because 
tbe  public  bad  discovered  that  it  might  be  re- 
lied on  as  of  a  uniformly  meritorious  quaiily, 
demoustnitea  that  the  brand  deserves  protec- 
tion.   Men«nde»  v.  i&If,  Cijis 

9.  Plaintiffs  haviDS  acquired  the  exclusive 
ri(rht  to  tbe  words  "La  Favoriia,"  as  applied 
to  flour.  It  1a  do  answer  to  their  action  to  say 
that  there  was  no  invasion  of  tha^  right  be- 
cause tbe  name  accompanying  these  words, 
upon  flour  sold  by  defendanu,  varied  from 
that  used  by  tbe  pfaintiSa.  Id. 

10.  In  an  action  for  au  Injunction  to  restrain 
defendants  from  using  acertaiu  trademark  for 
flour,  which  conaistea  of  the  words  "La  Fa- 
vorita,"  tbe  fact  that  plaintiffs  were  not  tbe 
actual  nisnufncturera  of  tlie  flour  iipjn  which 
they  placed  such  words  does  not  deprive  them 
of  the  right  to  be  protected  in  the  use  of  that 
brand  aa  a  trademark.  Id. 

11.  "When  a  partner  retires  from  a  firm,  as- 
•entlDBto  or  aequleecing  is  the  retention  by 
the  other  partners  of  poaaessioa  of  tbe  old 
place  of  builness  and  the  future  conduct  of 
the  businesa  by  them  under  the    " 


12.  The  intentional  use  of  anothei'B  trade- 
mark la  a  fraud.  Id, 

18.  Whet*  conaent  by  the  ownar  to  the  tue 
of  his  trademark  by  ■notber  la  to  he  Interred 
1168 


from  bis  knowledge  and  illeiioe  merely,  H 
lasts  no  longer  than-the  aOence  from  which  It 
sprinKB;  It  la,  in  realty,  no  more  than  a  revo- 
cable license.  Id, 

TREATIES.    BeealK)  Cocstb.  S3-51. 

Trealiea  are  of  no  greater  legal  obllenlion 
than  an  Act  of  Congreaa,  and  are  subject  to 
auch  Acts  as  Coogress  may  pan  for  their  en- 
forcement, modiflcation,  or  repeal  Chat  Chait 
Pingr.  UnOedStattt,  1068- 


1.  The  right  of  trial  by  Jury  is  secured  (o 

the  people  of  the  District  of  Columbia  bv  the 

United  States  ConstitntloD.     CaOan  t.  Wilton. 

S33 

9.  One  chargedwiththecrimeof  conspiracy 
in  the  District  of  Columbia  is  entitled  to  atriat 
by  jury.  Id. 


which  may  at  common  law  be  proceeded 
against  summarily,  secures  to  him  the  right  lo 
a  jury  trial  the  Ural  limuandln  whatevercouit 
he  is  put  on  trial.  Id. 

A.  Atrial  by  jucylnaDaiKMllaleconrt. after 
conviction  and  sentence  in  ue  court  of  o  '  ' 


lal  jurisdiction  without  a  jury,  does  not  aaUa- 
ty  the  Constitution.  Id. 

S.  Tbe  remission  by  plaintUT  of  a  part  of 
the  verdict,  followed  or  a  judgment  for  the  re- 
maiuiiig  sum,  aa  a  condition  of  tbe  denial  of  a 
new  trial,  does  not  deprive  the  defendant  ot 
his  constitutional  right  to  have  tbe  question 
of  dama^  tried  bj  a  jury,  or  constitute  a  re- 
eiaminaUoD  of  the  facts  tried  by  a  jurr,  is 
violation  of  the  Seventh  Amendment  of  ihe 
Constitulloo  of  the  United  States.     ArkoRsat 

Vulley  Land  A  Caltle  Co.  v.  Mann,  854 

0.  The  Act  tif  Congress  of  Juno  80,  1879, 
chap  n2  S  a  (21  etat.  at  L.  48),  as  to  drawing 
of  jurors,  does  not  tonch  tbe  power  of  the 
coori,  wheneverthe  panel  of  iuroraiseIbaus^ 
ed,  to  call  in  talesmen  from  the  bystanders  to 
supply  the  deficiency,  and  docs  not,  either  ex- 
pressly or  by  implication,  repeal  U.  8.  Rev. 
Stat.  ^  804,  relating  to  that  subjebt.  Lott^ 
V.  United  male*.  SW 

7.  The  absence  of  coiL.«e1  while  tbecourtia 
in  session,  at  any  time  between  tbe  impanel- 
ing or  the  jury  and  the  return  of  the  verdict, 
cannot  limit  the  power  and  duty  of  the  judge 
to  instruct  the  jury  in  open  court  on  tbe  law 
of  the  case  aa  occasion  mn  require,  or  dia- 
pense  with  the  necessi^  of  ezoepting  to  bit 
rulings  and  instructions,  or  give  jnriadTction  to 
a  court  of  error  to  decide  questions  DOl  appeaT> 
ing  of  record.  Steteart  v,  Wf/eminff  OattU 
Bandit  Co.  439 

8.  A  court  of  tbe  United  States,  In  mibmlt- 
ting  a  case  to  the  jury,  may  exprees  its  opfn- 
lon  npon  the  facta,  If  no  rule  is  incorrectly 


submitted  to  the  determination  o 


stated  and  all  matters  of  fact  are  nltioaately 

rmlnatlon  of  tb«  Jorr. 

Loviotir.  Uniltd  State*.  Saa-.Buekirr.WlUtl- 

«r,  lU 

9.  The  judge  may  properly  exjdatB  to  the 

187.  188,  l»,  ISO  U.S. 


Tbotzs;  Tsmn. 


?lafn  evldeoce,  thefr  rerdict  will  be  Bet  aalde. 
'inkerlon  v.  Ledoax,  "" 

10.  Where  It  is  conceded  that  defendact 
railroad  compau;  is  in  fault  od  accouot  of 
Tunninr  Ita  trains  at  a  blgli  rate  of  speed,  and 
of  the  imperfect  condition  of  brakes,  tbc  court 
is  Dot  justifled  in  refusing  to  subhiit  lo  tbe 
jury  an  action  for  damages  bj  reason  of  piaio- 
lIS  3  acta,  whlcb  abow  lu  some  degree  tbat  be 
was  not  sa  careful  as  tbe  moat  cautious  and 

?radent  Dum  would  baye  been.    Jont*y.  Eatt 
'mnetted,  V.    ' 

11.  It  la  en 
applicablBtoevideoce  not  admitted. 
a  C.  Min.  ayndicale  it  Oo.  v.  I>¥tuer,  1081 

IS.  On  a  conviction  (or  murder  In  tbe  first 
degree,  in  Utah,  tbecourl  erred  in  not  directing 
tbeattentionof  tbejurf  tothe  provision  of  tbe 
Penal  Codeaa  to  their  right  to  recommend  Im- 


870 

18.  Wbere,  on  account  of  an  amendment  of 
the  declaration,  it  remains  wltboat  an  answer, 
tbe  plaintiff  maj  move  for  a  Judgment  for 
want  of  an  answer-  but  a  Jur;  cannot  be  called 
and  verdict  enlered  where  no  Issne  Is  Joined, 
unless  for  B88et>Bment  of  damages  merelv, 
C/iapman  v.  Barney,  800 

14  In  order  to  locate  a  srant  of  land,  there 
must  be  evidence  to  show  that  tbe  place  of  lo- 
cation agrees  with  tbe  description  In  the  nant; 
and  that  evidence  la  tor  tbe  Juiv.  PinSerton 
v.Ledevx,  70e 

IB.  The  qnesUon  of  contributory  negligence 
sboold  be  submitted  to  tbe  Jury  where  tbeccn- 
cluBlon  does  not  follow,  as  matter  of  law,  that 
no  recovery  can  be  bad  upon  any  view  wbicb 
can  be  properly  lakcn  of  tbe  facts  which  the 
evidence  tends  to  establish.  Ihtniap  v.  NortK- 
tattem  R.  Co.  1058 

IG.  Whether  a  brakeman  waa  guilty  o(  con- 
tributory nextigence  in  forgetdDg  or  not  recall- 
ing the  (act  tbat  a  step  was  misdog  from  a  car 
over  which  he  attempted  to  let  himaelfdown, 
when  he  waa  hastening  lo  bis  duty  throusb  a 
Mvere  storm,  ia  a  qoeation  for  the  jury.  Kane 
T.  NtrOum  Cent.  R.  Co.  -889 

17.  In  an  action  for  damages  (or  death 
caused,  in  a  collision,  by  tbe  negligence  of  tbe 
owner  of  a  veaael  on  wnlch  It  was  claimed  the 
deceased  waa  a  paaaenger,  where  there  is  no 
evidence  that  be  was  drowoed  as  a  consequence 
of  Ibe  collision,  or  aa  to  what  caused  his  death, 
■ubmltting  tbe  question  aa  to  whether  he  lost 
his  life  In  consequence  of  the  collision  to  the 
joiy  Is  at  most  all  tbe  plaintiff  can  ask.  Prot- 
UtM$  4  a.  aieamthip  Oo.  v.  Clare,  199 

1&  Where  a  person  haviog  buslneas  In  a 
nOraad  dq>M  passed  out  In  tbe  usual  way  and 
waa  •track,  between  tbe  walls  of  tbe  depot  and 
a  pasBenger  platform  on  the  other  side  of  tbe 
tracka,  by  a  train  which  waa  shut  from  bla 
▼tew  by  a  car  on  tbe  side  track,  and  which  be 
did  not  hear  although  he  listened  for  it,  and 
there  waa  evidence  ttiat  the  nolae  was  great 
•bout  tbe  plaoe  of  exit,  while  there  la  other  tes- 


timony to  diow  tbat  be  Tan  from  the  depot  cw»- 
Icsaly,— the  aueatlon  of  bla  contributory  d^- 
gence  is  for  tne  Jury.  Jbiwa  v.  Bcut  Tmnettet,  . 
r.  A  0.  a.  Co.  478- 

10.  In  an  action  to  recover  an  escesa  of  du- 
ties on  the  importation  of  goods,  thesimilUude- 
of  tbe  goods  to  other  goods  In  the  market  on 
which  a  specific  duty  was  laid  should  have- 
been  submitted  lo  tbe  Ju^  under  proper  in- 
structions.   Efrrmart  v.  MiUtr,  188- 

20.  Wbere  the  nmount  of  coupons  bas  been 
paid,  the  question  wbether  it  was  intended  as 
a  payment  or  a  purchase  of  the  coupons  Is  one- 
of  fact,  rather  than  of  law,  to  tie  settled  by  tb» 
evidence.  Wood  v.  Ouarantte  Tnui  4  Baft 
Depaiit  Oo.  4Ta 

31.  Where  defeo'iaiit  pleaded  the  bar  of  tbft 
Wisconsin  ten  years'  Statute  of  Limitations, 
the  questions  whether  a  boi  in  the  clerk's  of- 
fice bad  been  duly  designated  by  the  marsiial 
as  a  place  where  processes  to  be  served  by  hinv 
should  be  deposited,  and  whether  the  summons 
was  either  deposited  by  the  clerk  in  that  box.  or 
delivered  by  nlm  to  tbe  marshal,  within  ten 
years  after  Hay  13,  1862,  when  tbe  cause  of 
action  accrued, — were  not  questions  of  law  for 
the  court,  but  questions  of  fact  which  should 
have  been  submitted  to  the  jury.  Mithigan 
ln».  Bank  v.  Eldrtd,  lOBO- 

23.  A  paper  handed  to  a  witness,  and  read 
and  used  by  him  as  a  memorandum  with  wblch 
to  refresh  his  recollection,  la  not  thereby  ad- 
mitted in  evidence.  Ntw  fork  A  0.  Min,  in- 
dicate <t  Oa.  V,  iiVowr,  1031 

TROVER.    See  Daxaobb,  0,  S. 

TRUSTS.    See  also  EzBctrrosa  Axa  Ai>- 
lanuTBATOKe,  8-0;  Patmrtb,  47. 

1.  A  trustee  cannot  become  a  purchaser  at 
his  own  sale,  wliliout  special  permission  from  a. 
court  of  competent  Jurisdiction.  Allan  t.  Qil' 
Utte,  271 

2.  In  Texas  a  trustee  may  purchaae  tbe  trust 
property  at  a  Judicial  sale  brougfat  abont  by  a 
tbini  person,  which  he  had  no  part  in  procu^• 
ing  and  over  which  be  could  not  have  had  coii- 


8.  A  creditor  secured  by  a  deed  of  L 


Id, 
ittoa 


Sank, 

4.  It  Is  otherwiae  where  real  estate  is  con- 
veyed by  a  debtor  directly  to  a  creditor,  ss  so- 
cunty  for  bla  debt,  with  power  of  sale  in  cas» 
of  default  Id. 

5.  Wbere  a  creditor  becomes  the  purchaser 
at  a  sale  under  a  deed  of  trust  made  to  a  third 
person  as  trustee,  and  credits  tbe  debtor  oo  ih» 
overdue  obligation  with  the  amount  of  tbe  pur- 
chase money,  It  is  in  fact  and  law  a  paymenL 
-    the  use  and  benefit  of  the  debtor.        ■    Id. 

6.  Whenever  property  charged  with  a  trust 
la  conveyed  to  a  third  party  with  notice,  be  will 
bold  it  subject  to  tbat  trust,  which  he  may  bo- 
compelled  to  perform  equally  with  the  former 

wner.     Union  Pat.  R  Oo.  v.  MeAlpiru.    «78. 

7.  Where  one  defendant  obtained  a  convev* 
ance  of  tbe  plaintiff's  dower  Interest  by  fraua, 
and  held  tbat  interest  In  tmat  for  bet,  a  code- 
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